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Smttb  et  vz.  T.  County  Coubt.  - 

Uitpreme  Court  of  AppeaU  qf  West  Firtrlnia. 
March  35, 1890.) 

Dsncrm  Highwats— Pirsonai.  iNJURin — 
Pboximatb  Cadsb. 
The  plaintiff  and  a  lady  friend  were  drivlnir 
a  single  hone,  tn  a  aprinv  wagon,  along  the  road 
leading  from  tne  city  of  Cnarlestoo  to  the  town  of 
Halden,  Id  Kanawha  county.  At  a  point  in  said 
road  whers  it  wae  from  13  to  18  feet  wide,  two 
ealvea  yoked  b^^ether  oune  aoddenly  from  the 

?iawpaw  buibea,  and  frightened  the  horse,  which 
he  plaintiff  had  owned  for  two  Tears,  and  regard- 
ed as  gentle;  and  he  commenceii  baclnng,  and  con- 
tinned  so  to  do  until  he  backed  the  wagon  and  its 
occupants  and  himself  over  the  steep  river  bank, 
whereby  the  plaintiff  was  seriously  and  perma- 
nently iDinrea.  In  a  satt  brought  hy  said  plaintiff 
against  toe  county  court  of  Kanawha  county  to  re- 
cover damages  for  the  Injuries  sustained.  It  was 
proven  by  plaintiff  that  she  could  have  manafred 
the  horse  but  for  the  narrowness  of  the  road ;  that 
•he  had  traveled  the  same  road  two  or  three  times 
%  week  for  the  previous  two  years  withoni  aool- 
dent, — and  bv  another  witness  that  the  road  was 
in  good  condition,  smooth,  and  cindered,  and  that 
be  had  traveled  said  road  300  times  a  year  for  16 
years,  driving  all  kinds  of  horses  and  t^ams,  and 
had  nerer  met  with  an  accident:  that  the  road  at 
that  point  was  wide  enough  for  two  teams  to  pass, 
and  on  one  side  of  the  road  was  a  steep  mountain 
which  slipped  into  the  rood  in  wet  tlujes,  and  on 
the  other  jside  the  river  bank.  B.eld  that,  under 
the  idnnimstanoes  of  thla  case,  the  defendaat  was 
not  liable  for  said  injury. 
{SylUOniB  by  th«  Court.) 

Okey  JobDBon,  Sylvester  Chapman,  A.  B. 
hitthpage,  and  £!.  C.  Burdett,ior  plalntlffB 
In  emir.  Sam  D.  LIttlepage  and  Knigbt 
A  Coveb,  for  d^endants  in  error. 

EXOI.ISH,  J.  An  action  of  trespass  on 
the  case  was  broa^ht  to  the  February 
mlee.  18S8,  In  the  circuit  court  of  Kanawha 
county,  by  John  W.  Smith  and  Leonora 
8mlth,  his  wife,  ajfalnst  the  county  court 
of  Kanawha  county.  On  the  Zid  day  of 
Uarch,  1888,  on  the  plaintiff's  motion,  the 
case  was  remanded  t^  rnlea,  with  leave  to 
them  to  amend  their  declaration,  and  on 
the  3d  day  of  January,  1H89.  the  defendant 
appeared  by  cunnBel,  and  demurred  to  the 
plalnttirs*  declaration,  which  demurrer,  be- 
Ihk  ariTaed  by  counsel,  and  considered  by 
the  court,  was  overruled,  and  thereupon 
the  defendant  pleaded  not  KuHty.and  Isnue 
was  therein  Joined ;  and  thereupon  a  trial 
was  had  before  a  )ury,  which  renulted  in  a 
verdict  In  favor  ol  tlus  plaintl^  for  f760. 
The  defendant  then  moved  tbe  court  to  set 
v.ll8.E.no.l — 1 


aside  said  verdict  of  tbe  Jury  as  being  con- 
trary to  the  law  and  the  evidence,  and 
award  It  a  new  trial,  which  motion  the 
court,  after  con^deratton,  overruled,  to 
which  action  and  ruling  of  tbe  court  the 
defendant  excepted,  and  the  court  entered 
up  Judgment  upon  said  verdict;  and  the 
defendant  tendered  a  bill  of  exceptions  to 
certain  actions  and  rulings  of  the  court, 
which  was  maile  a  part  of  the  record  In 
the  case;  and  the  defendant  applied  for 
and  obtained  a  writ  ol  error  and  aupei^ 
sedeaa  to  said  Judgment. 

The  facts  set  forth  In  the  bill  of  excep- 
tions show  that  the  female  plaintiff  was 
driving  a  horse  which  ebu  and  her  husband 
both  regarded  as  gentle,  returning  home 
from  Charleston  in  a  spring  wagon,  ac- 
companied by  Miss  Emma  Jacob,  along 
the  road  leading  to  her  home  In  the  town 
ol  Maiden;  that  she  bad  owned  the  horse 
for  about  two  yearB,  and  bad  driven  him 
from  Maiden  to  Charleston  two  or  three 
times  a  ^eek  during  that  time,  and  bad 
never  known  him  to  frlghtm;  and  that 
two  Cloves  came  down  from  tbe  hillside, 
out  of  the  pawpaw  bushnEi,  and  her  borse 
became  frightened,  and  commenced  back- 
ing; thatshetrled  to  keephlm  in  the  road, 
btitcouldnotdoBo;  that  tbe  horse  backed 
until  be  backed  across  the  road  and  over 
the  rtver  bank,  a  distance  of  about  40  feet 
from  the  top  of  the  river  bank;  that  at 
the  time  her  horse  became  frightened  she 
was  driving  next  to  the  mountain,  on  the 
side  of  the  road  furthest  from  the  river; 
that  she  tried  to  keepthe  horse  In  the  road, 
but  he  was  so  badly  frightened  she  could 
not  do  80,  although  he  was  a  gentle  horse, 
easily  managed,  and  had  never  become 
frightened  before;  that  the  road  at  that 
puint  was  about  from  11  to  18  feet  wide; 
that  she  recelveil  injuries  from  said  acci- 
dent of  a  serious  andpermanentcbaracter, 
and  was  under  the  treatment  of  a  physi- 
cian during  the  entire  summer;  that  she 
was  keeping  a  boarding-house  In  the  town 
of  Maiden,  but  had  to  give  up  the  business 
on  account  of  tbe  Injuries  received,  and 
since  the  accident  had  been  unable  to  at- 
tend to  her  household  affairs;  that  there 
was  not  room  for  two  wagons  to  pass  at 
the  point  where  the  accident  occurred; 
that  the  road  was  in  about  the  same  con- 
dition Itwasduring  thetwo  yearn  she  had 
been  driving  over  It;  that  It  looked  dan- 
gerous; that  said  plalntifl  had  always 
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considered  It  dangerous,  bnt  she  was  will- 
ing to  risk itltany  one  else  was.;  thatthere 
was  no  other  road  by  which  she  could  re- 
turn home;  that  she  could  have  managed 
her  horse  had  it  not  been  for  the  narrow- 
nen  of  the  road.  Thin  was,  In  substance, 
the  teatlmony  of  the  female  plaintiff.  The 
testimony  of  J.  W.  Smith  was,  In  sub- 
stance, the  same,  fixing  the  width  of  the 
road,  at  the  point  where  the  accident  oc- 
curred, at  12  feet,  and  stating  that  his  wife 
l8  helpless  now,  unable  to  do  any  work; 
thatshebadto  five  up  her  boardliw-house 
In  Maiden,  and  remain  with  him  InOiarlee- 
ton,  where  hla  buednees  is;  that  the  road 
where  the  accident  occurred,  as  far  as  It 
was  made,  was  a  good  road,  and  the  road 
was  a  favorite  driving  place  between 
Charleston  and  Maiden ;  that  the  slip  from 
the  mountain  was  not  Interfering  with  the 
road  at  the  time  of  the  accident,  that  he 
knew  of.  J.  £.  Dana,  a  witness  tor  the 
plaintiffs,  proved  that  the  road  at  that 
pointwas  16  or  18  feet  wide;  thatthe  road 
was  a  favorite  drive  for  pleasure;  that  he 
had  driven  along  the  road  200  times  a 
year,  for  16  years,  with  all  kinds  of  horses 
and  teams,  and  had  never  met  with  an  ac- 
cident, and  had  never  heard  of  one  happen- 
ing OD  said  road ;  that  the  moantain  on 
tiieupper  side  always  slipped aftera  heavy 
rain,  but  the  slips  were  always  cleared 
away  by  parties  In  charge  of  the  road ; 
that  the  many  ellpa  had  forced  a  curve  In 
the  road,  throwing  the  road  out  close  to 
the  river  bank;  that  the  road  was  wide 
enough  tor  two  teams  to  pass;  and  that 
he.  in  driring,  passed  other  teams  at  said 
point,  and  the  road  was  as  smooth  as  any- 
road he  had  driven  over  In  the  county.  W. 
A.  Bradford,  a  witness  forplaintllTs,  proved 
that  he  was  well  acqaalnted  with  the  road 
at  the  point  where  the  accident  occurred ; 
saw  it  next  day  after  the  accident ;  saw 
marks  of  the  wagon  wheel  where  It  went 
over  the  bank ;  that  the  road  was  narrow 
at  that  point;  thatttwas  very  difficult  for 
two  buggies  to  pass,  but  that  they  might,  if 
they  were  careful ;  that  he  had  known  the 
road  for40 years;  that  it  had  been  narrow 
for  6  years;  that  It  bad  been  repaired, 
but  not  widened,  and  he  thought  it  was  a 
very  dangerous  place,  but  that  there  was 
plenty  of  room  for  one  vehicle  to  pas9  in 
safety,  if  the  horse  did  not  become  fright- 
«ned;  thattherewas  a  great  deal  of  pleas- 
ure driving  on  tiiat  road.  Dr.  Thomas, 
another  witness  for  the  plaintiffs,  stated 
that,  a  short  time  before  the  trial  of  the 
cause  commenced,  he  examined  the  plain- 
tiff Mrs.  J.  W.  Smith,  and  took  a  measure- 
ment of  her  left  arm;  that  It  was  three- 
fourths  of  an  Inch  less  In  circumference 
than  the  right  arm,— -caused.  In  his  opln- 
ton,  by  an  Injury. 

These,  In  substance,  constitute  the  facte 
proven  by  the  plaintiffs;  and,  under  the 
rulings  of  this  court,  we  must.  In  consider- 
ing the  motion  for  a  new  trial,  reject  all  of 
the  evidence  of  the  exceptor  which  Is  In 
conflict  with  that  of  the  plaintiffs,  and 
give  full  force  and  effect  to  the  evidence  of 
the  plaintiffs.  See  Dower  v.  Church,  21  W. 
Va.  3S.  And  the  same  rule  must  he  applied 
In  considering  the  propriety  of  the  action 
of  the  court  upon  the  motion  to  exclude 
the  evidence  of  the  plaintiffs.   See  Wand- 


llng  V.  Straw,  ^  W.  Va.  692;  Franklin  v. 
Geho,  30  W.  Va.  27,  3  S.  E.  Rep.  188. 

In  determining  the  question  as  to  wheth- 
er the  court  erred  In  orermling  the  demnr- 
rer  filed  by  the  defendant  In  this  case.  It 
Is  only  necessary  to  call  attention  to  the 
fact  that  the  demurrer  was  general,  and 
counsel  lorthe  defendant  do  not  insist  that 
there  was  any  defect  In  the  second  count. 
Neither  Is  there  any  error  apparent  on  the 
face  of  said  second  count,  so  far  as  we  are 
able  to  discover;  and,  the  second  count 
being  good,  the  demurrer,  being  general, 
was  properly  overruled.  Nutter  t.  Byden- 
stricker,  11  W.  Va.  586. 

The  serious  question,  howerer,  which  Is 
presented  by  this  case  for  our  considera- 
tion and  determination,  is  whether  or  not 
the  court  erred  In  retuslog  to  exclude  the 
evidence  of  the  plaintiffs  from  tlie  Jury  as 
being  Insnfficlentto  maintain  their  suit,  or 
In  overruling  the  motion  of  the  defendant 
to  set  aside  the  verdict  of  the  Juiras  being 
contrary  to  the  law  and  the  evidence,  and 
award  Ita  new  trial ;  and,  as  these  rulings 
Involve  so  nearly  the  same  questions  of 
law  and  fact,  they  may  be  considered  to- 
gether. What  was  It  that  caused  the 
damage  and  injury  to  the  female  plaintiff 
on  the  day  this  accident  Is  alleged  to  have 
occurred?  Her  own  testimony  shows 
that  she  had  passed  over  this  road  two  or 
three  times  a  week  for  the  preceding  two 
years  without  Injury.  She  was  driving  a 
horse  that  the  evidence  shows  was  gentle, 
and  was  driving  him  on  the  side  of  the 
road  furthest  from  the  river  bank,  and  no 
doubt  would  have  passed  on  as  usual  If 
thehorse  had  not  become  frightened  atthe 
calves  coming  down  from  the  hillBide  out 
of  some  pawpaw  pushes,  and  commenced 
backing.  That  shetrled  to  keep  her  horse 
In  the  road ;  but  he  was  so  badly  fright- 
ened sfaeconld  not  do  so,  although  he  was 
gentle,  easily  managed,  and  never  had  be- 
cuve  frightened  before.  The  witness  Da- 
na fixes  the  width  of  the  roa4  at  ttiat 
point  at  18  feet,  and  J.  W.  Smith  at  13 
feet.  DIvldlngthedifference  between  thene 
witnesses  would  make  the  road  1&  feet. 
Then  the  plaintiff,  driving  at  the  edge  of 
the  road  next  the  hill,  was  as  far  from  the 
river  bank  as  she  would  have  been  if  the 
road  had  been  30  feet  wide,  and  she  had 
been  driving  In  the  middle  of  the  same; 
and  the  horse  would  have  to  back  the 
same  distance  to  reach  the  river  bank.  In 
the  absence  of  the  calves,  then,  would  the 
narrowness  of  the  road  have  Injured  the 
plalnttrr?  This  question  is  anHwered  by 
the  testimony  of  the  witness  Dana  In  de- 
tailing his  experience  for  the  previous  16 
years  in  passing  over  said  road  20(>  timos 
a  year,  with  alt  kinds  of  horsesand  teamR, 
and  without  an  accident,  and  also  by  the 
experienro  of  the  plaintiff  herself,  in  pass- 
ing over  the  same  road  fortwo  years,  two 
or  three  times  a  week,  with  this  same 
horse;  she  encountered  no  calves  on  these 
many  trips,  and  she  met  with  no  accident. 

What,  then,  are  we  to  conclude  was  the 
proximate  cause  of  the  accident?  Was  It 
the  narrowness  of  the  rod?  If  such  was 
the  case,  why  had  it  not  occurred  many 
times  before?  1  Shear,  ft  R.  Neg.  fi  26, 
says :  **  The  breach  of  du*^  upon  which  an 
action  is  brought  must  be  not  only  the 
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cause,  but  tbe  proximate  cause,  of  the  dam- 
age to  the  pliUntlfl.  We  adhere  to  this  old 
form  of  words  because,  while  it  may  not 
taaTe  originally  meant  what  Is  now  Intend- 
ed, It  la  not Immovablyidentlfled  with  any 
other  meaning,  and  Is  the  form  which  has 
been  so  long  Inase  that  Its  rejection  would 
make  nearly  all  reported  eases  on  the 
question    Involved    unintelligible.  Tbe 

Sroximate  cause  ol  an  event  must  be  un- 
erstood  to  be  that  which.  In  a  natural 
and  couttnuoDB  sequence,  nnbroken  by  any 
new  cause,  produces  that  event,  and  wlth- 
-oat  which  that  event  would  not  have  oc- 
curred."  And  note  8:  "If  it  cannot  be 
said  that  the  result  would  have  inevita- 
bly occurred  by  reason  of  the  defendant's 
negligence.  It  cannot  be  found  that  it  did 
so  occnr,  and  plaintiff  hna  not  made  out 
bis  case."  Applying  this  law  to  the  factB 
of  this  case,  can  it  be  said  tbe  condition  of 
tbe  road  was  the  proximate  cause  of  the 
accident  or  injury  complained  of?  If  the 
use  of  thlB  road,  which  had  been  for  years 
la  the  same  condition,  without  any  acci- 
dent leanlting  therelrom,  had  continued 
ontaitemipted  or  unbroken  by  any  new 
cause,  such  as  the  calves  ruRhing  from  the 
bashes,  would  we  be  sanctioned  in  saying 
the  Injury  would  have  resulted?  Or  can 
we  say  that,  without  the  occurrence  of 
that  unlooked-for  event,  the  horse  would 
have  backed  the  vehicle  ovot  the  river 
bank?  The  experience  of  the  plalntitf  and 
others  for  years  answers  In  we  ne  atlve. 
In  the  case  of  Kingsbury  v.  Inhabitants  of 
Dedhcun,  13  Allen,  186,  it  was  held  that  "an 
object  in  a  highway  with  which  a  traveler 
dues  not  come  in  contact  or  collision,  and 
which  is  not  shown  to  be  an  actual  In- 
cumbrance or  obstruction  in  the  way  of 
travel,  Is  not  to  be  deemed  a  detect  for  the 
sole  reason  that  it  is  of  a  nature  to  cause 
a  horse  to  take  fright,  In  consequence  of 
which  he  escafiea  from  the  control  of  his 
driver,  and  causes  damage."  In  this  case 
tbe  horse  was  frightened  by  a  small  pile 
of  gravel  In  the  road.  And  In  the  case  of 
Cook  V.  C^tyof  Charlestown,  reported  In  a 
note  (page  190)  of  the  samevolume.ahorse 
became  frightened  at  another  horse  which 
bad  dropped  dead,  and  was  lying  at  the 
aide  of  the  street ;  and  the  frightened  horse 
started  and  ran,  and  the  carriage  struck  a 
tree  and  the  curbstone  at  a  distance  of 
about  180  feet,  throwing  the  plalntifls  out, 
and  injurittg  them.  There  was  plenty  of 
roomfor  plaintiffs  to  pass  wtthoutcomlng 
In  contact  with  the  dead  horse.  Under  In- 
stmctlons  authorising  them  to  do  so,  the 
jnry  found  damages  for  the  plaintiffs,  and 
the  defendant  excepted;  and  the  case  was 
reversed  upon  a  writ  of  error.  In  the  case 
of  Titus  V.  Inhabitants  of  Northbridge,  97 
Mass.  265,  the  court  holds  "that  when  a 
horse,  by  reason  of  fright,  disease,  or  vi- 
ciousness,  becomes  actually  uncontrolla- 
ble, so  that  his  driver  cannot  stop  him,  or 
direct  bisconrse,  or  excrrise  or  r^aln  con- 
trol over  his  movements,  and  in  this  con- 
dition comes  upon  a  defect  in  a  highway, 
or  upon  a  place  which  is  defective  for 
want  of  a  railing,  by  which  the  Injury  Is 
occasioned,  the  town  Is  not  liable  for  the 
injury  unless  itappears  that  Itwould  have 
occurred  if  tbe  hurse  had  not  been  so  un- 
controllable.  But  a  horse  Is  nottobe  con- 


ridered  uncontrollable  that  merely  shies  or 
starts, orlsmomentarilynot  controlled  by 
his  driver.  **  In  the  case  of  Uorton  v.  City 
of  Taunton,  reported  in  a  note  to  Titus  v. 
Inhabitants  of  Northbridge,  supra,  the 
facts  were  somewhat  similar  to  tbe  case 
under  consideration :  "  A  laborer  employed 
by  the  city  bad  deposited  a  load  of  stones 
within  tbe  limits  of  tbe  highway,  and  near 
to,  but  wholly  out  of,  the  traveled  portion 
of  it,  by  the  side  of  a  reservoir.  •  •  • 
Tbe  plaintiffs  were  driving  frora  west  to 
e^t,  and  had  come  within  a  few  feet  of 
these  stones  when  their  horse  took  fright 
at  them,  and  suddenly  began  to  back,  and 
continued  bucklnguntll  he  reached  a  point 
beyond  the  end  of  the  ratling  west  of  tbe 
brook,  and  within  the  81  feet  where  the 
bank  was  unprotected  by  a  railing;  and 
there  he  backed  himself  and  the  wagon 
over  tbe  bank,  and  the  Injuries  were  sus- 
tained for  which  this  action  was  brought. 
The  accident  occurred,  and  all  the  dam- 
age was  done,  within  the  limits  of  the 
highway.  The  plaintiffs  remained  in  the 
wan>n,  and  retained  hold  of  the  reins,  and 
used  the  ordinary  means  to  control  the 
horse  and  prevent  the  backing,  but  with- 
out success.  Neither  the  horse  nor  the 
wagon  came  In  contact  with  the  stones, 

*  •  *  nor  would  the  accident  have  oc- 
curred if  the  borse  had  not  been  frightened ; 
and  Itwas agreed  that'theacddent  would 
not,  probably,  have  occurred,  had  tbe 
railing  ext«ided  further  westward,'  and 

*  *  *  that  the  want  of  a  railing  at  the 
point  where  the  horse  backedoverthebank 
was  a  defect  in  the  highway,  and  had  ex- 
istedformany  mouths.  There  wasajudg- 
meutfor  plaintiffs  In  thecourt  below.  Cu  \p- 
uan,  J^dellveringthe  opinion  of  thecourt, 
said:  This  case  was  considered  by  the 
court  in  connection  with  Titus  v.  Inhab- 
itants of  Northbridge,  and  the  two  cases 
must  be  governed  by  the  same  principle ;  ** 
and,  after  briefly  reviewing  the  facts,  gave 
Judgment  for  the  defendants.  In  the  case 
of  Jackson  v.  Town  of  Bellevleu.  30  Wis. 
251,  the  court  held  as  follows:  "It  Is  nut 
the  duty  of  towns  to  provide  roads  which 
shall  be  safe  for  runaway  or  unmanagea- 
ble horses,  or  such  as  have  escaped  from 
control  of  th^rdrivers  without  tbe  fault  of 
the  town;  and  where  Injuries  are  sus- 
tained under  such  circumstances,  itappear^ 
In g  that  otherwise  they  might  not  havn 
been  snstalned,  the  loss  must  fall  upnn  the 
owners."  See,  also,  Fogg  v.  Nahant,  98 
Mass.  678,  where  a  carriage  was  upset  by 
a  boree  getting  his  tall  over  the  lines  and 
becoming  unmanageable. 

The  plaintiff.  Mrs.  Smith,  stated  that 
"she  tried  to  keep  her  horse  in  the  road, 
but  he  was  so  badly  frightened  she  coald 
not  do  so."  She  does  not,  however,  Atate 
what  she  did  In  trying  to  keep  her  home 
in  the  road.  Jennie  Jones,  however,  the 
witness  for  defendant,  who  swears  that 
she  was  driving  the  calves,  does  tell  what 
Mrs.  Smith  did,  and  her  evidence  cannot 
be  regarded  as  conflicting  with  any  evi- 
dence offered  by  the  plaintiffs,  for  no  oth- 
er witness  tells  what  Mrs.  Smith  did. 
She  says:  "I  was  driving  two  calves,  and 
just  as  they  came  up  to  the  horse  the 
horse  got  scared  at  the  calves,  and  com- 
menced backing;  and  MrB.^mlth,  .who 
Digitized  by  VjOOg  IC 


4  80UTHEASTEB2T 


was  driTlnffi  commenced  palling  on  the 
lines,  and  the  horse  kept  on  backing;,  and 
the  wagon  and  all  went  over  the  bank.  " 
Mrs.  Smith  was  In  a  eituatton  that  would 
have  a  tendency  to  excite  a  lady.  The 
horse  was  frlshtened  and  hacking,  and  the 
wagon  was  near  the  edg:e  of  the  bank, 
which  thewltnesHes  speak  of  as  being  dan- 
gerous; and  she  may  not  have  preserved 
that  coolness  which  would  enable  her  to 
properly  manage  a  horw,  although  she 
was  accustomed  to  driving.  And  pulling 
on  the  lines,  under  all  the  circumstances, 
would  have  a  direct  tendency  to  contrib- 
ute to  the  result.  She,  however,  says  that 
she  could  have  managed  her  horse  had  it 
not  been  for  the  narrowness  of  the  road. 
This  is  her  opinion;  but  the  horse  kept 
backing  till  not  only  the  wagon  and  oc- 
cupants, but  he,  went  over  the  bank  after 
them.  Upon  this  question, astothewtdth 
acounty  roadis  required  to  be  maintained 
and  kept  in  order,  It  Is  true  our  statute  re- 
quires that  "every  road  shall  bethirty  feet 
wide,  unless  the  county  court  order  it  to 
be  of  a  different  width. "  The  order  estab- 
lishing thisroaddoes  not  appear  as  a  part 
of  the  record,  and  it  does  not  appear 
whether  It  was  ordered  to  be  of  adffferent 
width  or  not.  Ang.  &  D.  Highw.  §  260, 
says:  "It  Is  not  required  that  towns— at 
least  in  the  country— should  Incur  the  ex- 
pense of  having  the  whole  width  of  a  hlgfa- 
wny  of  two  or  four  rods,  passable  safely 
with  wheels  on  the  sides,  or  even  a  double 
track  for  wheels  over  all  public  roads  in- 
cluding causeways  and  bridges.  But  if  the 
town  suffers  the  traveled  part  to  become 
widened,  or  a  turnout  to  exist  from  the 
traveled  part  to  a  private  way  over  ad- 
Joiuing  land  with  thecbaracteristlc  marks 
of  a  highway,  it  Is  bound  to  keep  such 
places,  within  the  limits  of  the  laying  out 
of  the  highway,  In  suitable  repair  for 
travel  usutUly  passing ; "  referring  to  Kel- 
sey  T.  Glover,  15  Vt.  708;  Green  v.  Danby, 
12  Vt.  838:  Cobb  v.  Btandlsb.  14  Me.  198, 
and  others.  He  says, further:  "In  many 
cases,  as  has  been  remarked,  all  the  prop- 
erty of  the  town  would  be  insufficient  for 
that  purpose.  There  may  be  ledges  of 
rocks,  ravines,  and  water-courses  in  the 
road;  and  towns  are  notapected,  In  all 
esses,  to  bridge  the  whole  width  of  the 
road,  to  All  up  ravines,  or  cut  down  ledges 
of  rock.  The  most  that  could  be  required, 
In  a  road  so  difficult  by  nature,  is  that 
the  sides  should  be  In  such  a  state  as 
would  admit  of  the  passing  of  carriages 
when  they  meet  without  unusual  delay  or 
trouble.  *lf  a  road,' says  Wooduury,  J., 
In  the  case  of  Hull  v.  nichmond,  2  Woodb. 
&  M.  887,  *  was  on  a  steep  mountain  side, 
or  was  carried  up  from  the  bed  of  a  stream 
against  a  steep  cliff  of  rocks,  or  through 
a  narrow  notch  or  gorge  among  the  hills, 
a  double  track  would  seldom  be  expected, 
though  places  should  be  made,  at  no 
great  distance,  for  persons  to  turn  out 
entirely,  and  others  where,  by  each  turn- 
ing out  In  part,  each  could  safeW  pass,*" 
etc.  In  the  case  of  Dlck^  t.  Telegraph 
Co.,  46  Me.  4M3,  the  court  held  that  "the 
law  does  not  require  the  town,  in  prepar- 
ing a  highway  for  travel,  ordinarily,  to 
make  the  traveled  path  the  whole  width 
of  the  road.   Towns  ar«  not  liable  for  ob- 


LEPORTEB.yoL.  11.  (W.V*. 

B^octions  on  the  portions  cS  a  highway 
not  constituting  the  traveled  path,  and 
not  so  connected  with  It  as  to  affect  the 
traveled  portion."  In  this  case.  It  Is  evi- 
dent the  road  was  a  difflcult  one  to  keep 
In  proper  order.  On  the  one  side  was  the 
steep  river  bank,  and  on  the  other  the  hlll- 
side.which  slipped  and  encroached  upon  the 
road  In  wet  weather;  but.  notwithstand- 
ing these  facts,  the  evldaice  la  that  the 
road  was  In  passable  condition,  and  was 
wide  enough  tor  two  teams  to  pass.  All 
that  the  road  surveyor,  under  our  stat- 
ute, is  required  to  do,  is  that  "he  shall 
superintend  the  county  roads  and  bridges, 
cause  the  same  to  be  put  in  good  order 
and  repair,  of  the  proper  width,  well 
drained,  and  to  be  cleared,  and  kept  clear, 
of  rocks,  falling  timber,  landslides,  car- 
casses of  dead  animnlB,and  other  obstmo- 
tlons,  and  remove  all  dead  timber  stand- 
ing within  thirty  feet  thereof. "  Code  1887, 
c.  43,  §  T.  The  only  one  of  these  require- 
ments which  It  is  claimed  was  not  com- 
plied with  is  the  one  In  regard  to  the 
width  of  the  road ;  and  the  authorities  to 
which  we  have  referred  seem  clearly  to  in- 
dicate that  this  requirement  Is  not  always 
tn  bevomplled  with,  but  depends  upon  the 
character  of  the  country  over  which  the 
road  is  laid  out ;  and,  tor  a  road  located  aa 
this  one  was,  with  a  steep  river  bank  on 
one  side,  and  a  slipping  hlll-sldeon  theotn- 
er,  we  think  the  evidence  shows  it  was  in 
as  good  condition  as  cunld  be  expected. 

Counsel  tir  the  defendant  la  error  quote 
from  2  Shear.  &  S.  Neg.  §  846,  as  follows: 
"Thegeneral  role  la  thatwheretwocausts 
combine  to  produce  an  Injury  to  a  traveler 
upon  a  highway,  both  of  which  are  in 
their  nature  proximate,— the  one  being  a 
culpable  defect  In  the  highway,  and  the 
other  some  occurrence  tor  which  neither 

earty  is  responsible,— the  municipality  Is 
able,  provided  the  Injury  wonld  not  have 
been  sustained  but  tor  such  defect, "and 
quote  numerous  decisions  to  sustain  said 
proposition.  We  do  not  controvert  th's 
proposition ;  but,  under  the  evidence  ad- 
duced In  this  case,  we  hold  that  the  proxi- 
mate cause  of  the  plaintiff's  Injury  was 
the  sudden  appearance  of  the  calves  from 
the  pawpaw  bushes,  which  frightened  the 
horse,  and  without  which  the  injury  to 
plaintiff  would  not  have  resulted;  that 
the  narrowness  of  the  road  must  be  re- 
garded as  the  remote  cause,  although  the 
plaintiff  says  "she  could  have  managed 
the  horse  had  it  not  been  for  the  narrow- 
ness of  the  road. "  There  would,  however, 
have  been  no  necessity  for  managing  the 
horse  if  the  calves  had  not  frightened  him. 
Without  that  extraneous  occurrence,  we 
feel  confident  the  plaintiff  would  have 
psRHcd  along  the  road  as  usual.  There 
was  no  defect  In  the  road  that  caused  the 
action  of  the  horse,  no  hole  in  the  ground 
left  by  the  supervisor,  or  pile  of  stone  or 
lumber  placed  there  by  him,  that  caused 
the  backing,  as  there  was  in  many  of  the 
cases  reported.  The  plaintiff  gives  It  as 
her  opinion  that  she  could  have  managed 
the  horse  but  for  the  narrowness;  but 
can  we  say,  from  all  the  circanistances, 
the  horse  would  not  have  backed  over  the 
bank  if  the  road  had  been  30  feet  wide. 
He  showed  no  indication  of  oeulng  to 
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back,  bnt  kept  on  after  the  wheels  went 
uver.  and  until  he  went  over  himself;  and 
I  cannot  say  the  result  would  not  ha^ 
been  the  same  It  the  road  had  be^  80  feet 
wide.  In  the  case  of  Phillips  t.  County 
Court.  81  W.  Va.  478,  7  S.  E.  Rep.  427,  this 
cuurt  held  that  where  the  detect  or  ub- 
stmctiun  In  the  road  Is  merely  a  remote 
cause  of  the  Injury,  and  the  want  of  care 
or  n^llgence  the  plaintiff  is  the  direct 
or  proximate  cause  of  the  Injury,  the  plain- 
tiff cannot  recover.  In  the  case  of  Faw- 
cett  Railway  Co.,  24  W  Va.  765,  this 
cuart  held  that  "the  cause  of  an  injury.  In 
contemplation  of  law,  is  that  which  Im- 
mediately produces  It,  as  Its  natural  con- 
sequence; and,  therefore.  If  a  party  be 
guilty  of  a  default  or  act  of  neKllsmce 
which  would  naturally  produce  an  injury 
to  another,  but,  before  such  injury  actual- 
ly results,  a  third  person  does  some  act 
which  Is  the  Immedlatecause  of  the  injury, 
soch  third  person  Is  alone  responsible  for 
the  injury.  See,  also,  tbe  case  of  Wash- 
iniEton  V.  Kailroad  Co.,  17  W.  Va.  190.  In 
tliatcaae,  JudseGREEN,  deli  rerlng  the  opin- 
ion of  tbe  court,  quotes  from  the  case  of 
Insurance  Co.  v.  Tweed,  7  Wall.  52,  from  the 
opInioD  of  Justice  Millrb,  ae  follows: 
"One  of  the  most  valuable  crlteHa  fnr- 
nlRhefl  ns  by  these  authorities  is  to  ascer- 
tain whether  any  new  cause  has  intervened 
between  the  fact  accomplished  and  the 
alleged  cause.  If  a  new  force  or  pt>wer 
has  Intervened,  of  Itself  sufficient  to  stand 
as  the  cause  of  the  misfortune,  the  other 
must  be  considered  as  too  remote.  ** 

In  my  view  of  the  case,  neither  the  In- 
structions asked  furbythe  plaintiff  norde- 
Icndant  were  relevant,  and  they  should 
have  been  rejected.  DisreKarding,  then, 
the  testimony  offered  by  the  defendant, 
and  looking  only  to  the  testimony  of  the 
plaintiffs  for  the  facts  and  circumstances 
of  the  case,  and  applying  the  law  thereto, 
the  ju^ement  of  the  circuit  court  must  be 
reveraeu.  and  the  case  remanded;  and  a 
new  trial  Is  awarded  the  appellant. 

Sntdeb,  p.,  and  BrAnnon,  J. .concurred. 
LvcABt  J.,  concurred  In  the  syllabus. 


RuFFKBB  et  rI.  V.  Maibb  et  ai. 

(SupFone  Court  of  Appenlx  of  Wett  Virginia, 
March  S,  1890.) 

AFPBAIABI.S  Orssbs— AppointicsHt  ot  Recbitxb. 

1.  A  court  of  equity  should  exercise  extreme 
eautlOD  In  the  appointment  of  recelverson  ex  parte 
•pplicatioDs.  and  be  careful  that  a  proper  case  is 
presented  beforeexerciftiiig  this  eztraorainary  pro- 
cedure; and  itsbould  not  bedonewithout  notice  to 
the  poj^  whose  property  is  to  be  afleoted,  except 
In  cases  of  the  greatestemergeaoy,  demanding  the 
immediate  interference  of  the  court 

2.  A  case  which  did  not  authorize  the  appoint- 
Btent  of  H  receiver ,  and  in  which  notice  of  the  ap- 
plioation  should  have  been  given  to  the  defendants. 

(SvOabuM  by  Vie  Court.) 

Ap[ieal  from  circuit  court,  Kanawha 
county. 

Brown  A  Jaekaoa^XoT  appellants.  W. 
A,  MeCorkle  and  H.  C.A  L.  E.  McWbortMr, 
fur  apptilees. 

Exousa,  J.  This  was  a  suit  in  equity 
brousfat  iu  the  circuit  court  of  Kanawha 


county  by  A.  L.  Ruftoer  and  M.  P.  Rutfner, 
partners  in  trade  as  Kuffner  Bros.,  and 
others,  ag^nst  W.  B.  Mairs  and  M.  W. 
Malrs,  late  partners  in  trade  under  the 
firm  name  of  W.  6.  Malrs  &  Bro.,  Frank 
Noyes,  trustee,  and  others,  alleKi^S  the 
Insolvency  of  said  firm  of  W.  B.  Malra  & 
Bro.,  and  that  on  the  3d  day  of  June,  1889, 
said  firm  executed  an  assignment  to  Frank 
Noyee,  trustee,  conveying  all  of  their  dry 
goods  and  groceries  in  the  store-house  on 
Liov^l  street,  and  all  their  accounts  due 
said  firm,  in  trust  to  secure  various 
amoants  of  money  therein  designated  to 
different  creditors  ot  said  firm  therein 
named,  preferring— Ffret,  John  W.  Mairs 
In  tbe  sum  of  $500;  aecond,  James  Blbby 
&  Bro.  in  the  sum  of  f500;  and.  third,  P. 
H.  Noyes  &  Co.  In  the  sum  ot  $3,964.10, 
and  providing  for  Bnftner  Bros,  and  sev- 
eral other  firms  in  different  amounts  to  be 
paid  pro  rata,  and  further  providing  that 
said  trustee  should  take  possession  of  said 
goods,  and  sell  them  as  soon  as  conven- 
ient, which  tnist>deed  was  duly  recorded ; 
and  further  alleging  that  said  trust-deed 
Is  fraudulent  and  void,  for  the  reason  the 
Slime  is  Intended  to  hinder,  delay,  and  de- 
fraud tbe  cKdltors  of  said  W.  B.  Malrs  ft 
Bro. ;  that  the  said  John  W,  Malrs  Is  the 
brother  of  the  defendants  W.  B.  Malrs  ft 
Bro,,  and  that  they  do  not  owe  him  the 
said  sum  of  $500;  that  thesald  W.B.  Mafrs 
&  Bro, -are  not  indebted  to  the  said  James 
Bibby  &  Bro.  in  tbe  sum  of  $500,  and  the 
same  Is  set  up  in  said  trust^eed  to  defeat 
complfUnanta  in  the  collection  of  their 
debts;  that  the  said  sum  of  $3,994.10  set 
out  as  due  P.  H.  Noyes  ft  Co.  is  amply  se- 
cured on  a  large  number  of  railroad  ties 
and  other  lumber,  and  plaintiffs  have  no 
other  security  for  their  said  Indebtedness : 
that  Haid  P.  H.  Noyes  &  Co.  should  be 
compelled  to  resort  to  said  staves  and 
ties,  and  reserve  the  property  set  out  In 
said  trust-deed  for  the  satisfaction  of 
plaintiffs*  claims ;  that  said  trust-deed  is 
a  fraud  upon  them,  and  If  P.  H.  Noyes  ft 
Co.,  John  W.  Malrs,  and  Blbby  &  Bro.,  or 
either  ot  them,  are  satisfied  out  of  the 
proceeds  of  said  property  before  plaintiffs, 
that  nothing  will  be  left  to  satisfy  thefti, 
said-  W.  B.  Malrs  ft  Bro.  being  Insolvent. 
The  plalntltb  also  allege  that  said  assign- 
ment is  void  on  Its  face,  for  the  reason 
that,  the  sate  being  left  entirely  to  the  dis- 
cretion and  convenience  of  the  trustee, 
great  Injustice  may  result  to  complain- 
ants, as  well  as  to  other  creditors  uf  W. 
B.  Mairs  &  Bro.;  that  Frank  Noyes,  the 
trustee  aforesaid,  Is  a  brother  to  one  of 
the  firm  of  P.  H.  Noyes  ft  Co.,  the  largest 
of  the  preferred  creditors  in  said  trust- 
deed,  and  iti>would  be  to  the  Interest  to 
the  other  creditors  that  some  other  party 
be  selected  as  trustee.  They  allege  that 
said  trust  is  fraudulent  and  void,  and  that 
the  same,  for  the  reasons  aforesaid,  Khould 
be  set  aside  and  held  tor  naught,  and  that 
a  receiver  should  be  appointed,  and  that 
the  property  mentioned  in  said  ti-ustrdeed 
should  be  sold  by  him,  and  applied  to 
plaintiff's  Indebtedness;  that  said  Frank 
Noyes  is  In  chaise  of  said  store,  nnd  the 
contents  of  It,  and  1h  seUingthe  goods, and 
applying  the  proceeds  to  thesaid  debts,  as 
is  set  out  In  said  deed  of  asslKument.  which 
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iB  wrong,  and  they  pray  that  said  F.  H. 
Noyes  ik  Co.  be  confined  to  their  security 

outside  of  the  assignment;  that  said  trust- 
deed  be  held  void  ;  that  said  Frank  Noyes 
be  enjoined  from  selling  said  goods,  and  ap- 
plym>?  the  proceeds  according  to  the  terms 
of  said  trust-deed ;  that  a  receiver  be  ap- 
pointed to  take  charge  of  said  stock  of 

goods,  and  said  accounts,  and  that  he 
ispose  of  the  same,  and  pay  Into  court 
the  proceeds  of  said  sales,  and  that  said 
proceeds  be  paid  to  complainants  prior  to 
all  others.  In  proportion  to  the  amount 
of  their  bills.  This  bill  was  sworn  to,  and 
on  the  10th  day  of  June,  1889.  the  circuit 
court  of  said  county  made  an  order  ap- 
pointing G.  C.  Gebhart  special  recelrer.and 
ordering  htm  to  take  into  his  possession 
the  property  set  out  in  the  bill  and  exhib- 
its in  the  cause,  and  directing  him  to  sell 
the  same  at  private  sale  for  the  apace  of 
80  days,  and  the  remainder  at  public  auc- 
tion, excepting  the  claim  set  out  in  said  as- 
signment, and  directing  him  to  collect  that 
as  soon  as  possible,  and  to  report  his  pro- 
ceedings to  court,  and  requiring  bond  with 
good  security  to  be  given  by  said  receiver 
In  the  pebalty  of  «1,000.  On  the  19th  day 
of  'lune,  1889,  the  defendants  demurred  to 
plaintiffs'  bill,  and  mored  to  discharge  the 
receiver  appointed  in  said  cause,  which  de- 
murrers and  motions  were  overruled,  and 
the  defendants  answered,  and  the  plaintltTs 
replied  generally,  and  the  defendants  re- 
newed their  motions  to  discharge  the  re- 
ceiver, and  said  motions  were  set  for  hear- 
ing on  the  12th  day  of  July.  1889.  From 
these  decrees  thedefendants,  Frank  Noyes, 
trustee,  John  W.  Malrs,  James  Blbby  & 
Bro.  and  W.  B.  Mairs  &  Bro.,  applied  for 
and  obtained  an  appeal  to  this  court. 

Counsel  for  the  appellees  contend  that 
the  appeal  In  this  case  was  improrldently 
awaraed,  and  should  be  dismissed;  that 
the  order  appealed  from  Is  not  a  final  or- 
der; and  that  there  is  no  clause  of  sectlonl 
of  chapter  135  of  the  Code  that  would  confer 
appeUateJurisdlction  upon  this  court.  The 
seventh  clause  of  said  section,  however,  pro- 
vides that, "  In  any  case  in  chancery  wherein 
there  is  a  decree  or  order  dissolving  or  re- 
foslng  to  dissolve  an  Injunction,  or  require 
Ing  money  to  be  paid  or  real  estate  to  be 
sold,  or  the  possession  or  title  of  the  prop- 
erty to  be  changed,  or  adjudicating  the 
principles  of  the  cause,  a  party  to  a  con- 
troversy in  any  circuit  court  may  obtain 
from  the  supreme  court  of  appeals,  or  a 
Judge  thereof  in  vacation,  an  appeal  from 
a  decree  or  order  of  such  circuit  court." 
Counsel  for  the  appellees  rely  on  the  case 
of  Harris  v.  Hauser,  reported  in  26  W.  Va. 
695,  to  support  their  position;  but  upon 
examination  of  that  case  It  will  be  found 
that  Judge  Okeen,  In  delivering  the  opin- 
ion of  the  court,  says,  speaking  of  the  lum- 
ber In  controversy:  "As  this  lumber  had 
not  been  thus  placed  upon  the  cars  when 
this  last  order  was  made,  directing  W.  B. 
Hawkins,  as  receiver,  to  take  possession  of 
it  and  make  sale  thereof.it  is  obvious  that 
Hauser  was  in  the  possession  of  it;  and  he 
not  only  consented  to  but  asked  this  order 
to  be  made.  Of  course  he  could  not  com- 
plain of  it.  Harris,  the  plaintiff,  cannot 
appeal  from  it. because  this  oi'derdoes  not 
change  his  possetisioD  of  this  property,  be 


haTlngnever  had  any  possession  of  It."  So 
It  will  be  perceived  that  In  that  case  the 
court  wasof  opinion  that  the  possession  of 
the  property  had  not  been  changed,  and 
the  question  of  Jurisdiction  was  decided 
against  the  appellant  for  that  reason, 
and  not  because  personal  property  alone 
was  Involved  In  the  snlt;  although  Jndge- 
Orbbn,  in  delivering  the  opinion  of  the 
court  In  the  case  of  Hutton  t.  Lioekridge, 
27  W.  Va.  485,  referring  to.  bis  opinion  In 
the  case  of  Harris  v.  Hauser,  supra,  says: 
"I  thought  It  questionable  whether  the  or- 
der of  a  circuit  court  appointing  a  receiv- 
er of  personal  property  could  be  appealed 
from  under  chapter  167,  §  I,  Acts  1882, 
(which  Is  the  same  as  section  1,  c.  185, 
Code,)  only  as  requiring  the  possession  or 
title  of  the  property  to  be  changed,  a 
ground  for  an  appeal  under  the  seventh 
paragraph  of  said  section,  and  I  was  by 
no  means  satisfied  that  the  statute  by  the 
words, 'the  possession  or  titleof  the  prop- 
erty,' did  not  mean  the  title  or  possession 
of  real  estate  to  be  changed,  for  just  before 
using  these  words  It  had  Bpok«i  ol  real  es- 
tate to  be  sold. "  But  the  question  did  not 
properly  arise  in  the  case  ol  Hntton  v. 
Lockridge,  either,  for  the  reason  that  In 
that  case  theorder  required  the  possession 
of  real  property  only  to  be  changed,  so 
tbat  the  Impressions  and  doubts  expressed 
in  both  of  these  cases  must  be  regarded 
merely  as  obiter  dictu,  and  so  far  as  I  am 
advised  the  question  remcdns  an  open  one. 

The  first  question,  then,  to  be  considered 
Is  the  one  of  Jurisdiction.  The  language 
of  the  seventh  clause  is  as  follows:  "In 
any  case  In  chancery  v(  herein  there  Is  a 
decree  or  order  dissolving,  or  refusing  to 
dissolve,  an  Injunction,  or  requiring  money 
to  be  paid,  or  real  estate  to  be  sold,  or  the 
possession  or  tltie  of  the  property  to  be 
changed,  or  adjudicating  the  principles  of 
the  caase."  an  appeal  maybe  obtained. 
Now,  if  the  possession  or  title  of  real  es- 
tate alone  could  be  changed  In  chancery, 
and  controversies  in  rt^ard  to  the  change 
of  the  possession  and  title  to  personal 
property  did  not  quite  as  frequently  arise 
in  said  court  eis  they  do  In  reference  to 
real  estate,  controversies,  too.  In  which 
lai^  nnd  varied  Interests  are  involved, 
where  the  necessity  of  an  apped  and  ea- 
persedeas  Is  frequently  more  urgent  than 
in  the  case  of  real  estate,  for  the  reason 
that  it  may  be  so  much  more  readily 
squandered  and  scattered,  I  might  see 
some  reason  for  drawing  a  distinction  In 
favor  of  the  party  to  a  controversy  where 
the  possession  or  title  of  real  estate  alone 
was  changed ;  but  I  most  confess  that  I 
see  no  good  reason  why  a  change  In  the 
possession  or  title  of  real  estate  should 
entitle  the  party ajcgrieved  anymore  read- 
ily to  the  benefits  of  an  appeal  than  like 
action  in  regard  to  personal  property. 
The  cases  prescribed  in  said  clause  la 
which  an  appeal  may  be  taken  by  a  party 
to  the  controversy  are:  (1)  From  a  de- 
cree or  order  dissolving  or  refusing  to  dis- 
solve an  Injunction;  (2)  from  a  decree  or 
order  requiring  money  to  be  paid;  (S> 
from  a  decree  ororder directing  real  estate 
to  be  sold;  (4)  from  a  decree  or  order  di- 
recting the  possession  or  title  of  the  prop- 
erty to  be  changed ;  (5)  from  a  decree  or 
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order  adjudicating  tlie  prflndplm  ct  tbe 
caoae. 

My  constnictlon  ol  the  langnafce,  "from 
a  decree  or  order  dlrecttng  ue  poaseealon 
or  title  of  the  property  to  be  changed," 
wonid  be  that  It  Intended  the  property  In- 
volved In  tbe  controversy,  let  It  be  real  or 
personal ;  and  II  we  refer  to  chapter  13  ol 
tbe  Code,  p.  99,  which  fnmieheB  rales  of 
constractloD,  we  find  by  tbe  seventeenth 
dauae  that  "the  word  *  property '  or  'es- 
tate' embraces  both  real  and  personal  es- 
tate;" and  BoiiTler*B  Law  Dictionary 
■ays  tbe  term  "property"  embraces  ev- 
ery species  of  valuable  right  and  Inter- 
est, iDcludlna:  real  and  personal  property 
and  hereditaments.  I  am  of  opinion, 
therefore,  that  if  either  of  the  orders  com- 
plained of  changed  the  title  or  possee- 
slun  of  the  property  in  controversy,  Jurls- 
dlctJon  was  thereby  conferred  on  tbls 
court  to  review  tbe  same  on  appeal,  npon 
application  of  a  party  to  the  controversy. 
Did  either  of  said  decrees  change  the  pos- 
session of  the  property  In  controversy? 
The  bill  praying  the  appointment  of  a  re- 
ceiver, which  was  sworn  to  by  one  of  the 
appellees,  all^^  that  Frank  Noyes  was 
in  charge  of  said  store  and  Its  contents, 
and  was  selling  out  the  goods,  etc.,  and 
the  decree  of  June  10. 1889,  appointed  C.  0. 
Qebhart  special  receiver,  and  directed  him 
to  take  Into  his  possession  the  property 
set  out  In  tbe  bill,  and  sell  the. same. 
This  decree  surely  changed  the  posseeston 
of  the  property,  and  seems  to  me  to  present 
a  caae  whieb  may  come  to  this  court  on 
appeal. 

Doea  this  ease,  upon  the  allegations  con- 
tained in  the  bill,  present  such  a  state  of 
facts  as  would  entitle  the  plaintiffs  to  the 
appointment  of  a  receiver?  It  Is  alleged 
that  Frank  Noyes,  the  trustee,  Is  a  brother 
of  one  of  the  Arm  of  P.H.  Noyes  &  Co.,  the 
largest  of  the  preferred  creditors  in  said 
trusteed,  and  that  It  would  be  to  the  in- 
terest ot  tbe  other  creditors  that  some 
ottier  party  should  be  selected  as  trastee ; 
but  no  reason  Is  assigned  why  some  other 
party  should  be  selected  as  such  trustee. 
It  is  nether  alleged  that  the  trustee  has 
acted  fraudulently  or  dishonestly  In  any 
manner,  or  that  he  Intends  so  to  do.  It  is 
alleged  that  uaid  trustee  Is  sdllng  the 
goods,  and  applying  the  proceeds  to  the 
said  debts,  as  set  out  in  sidd  deed  of  as- 
signment, which  Is  wrong.  The  parties  In- 
terested In  the  administration  of  said  trust 
are  afforded  ample  protection  by  section  6 
of  chapt^  72  of  the  Code,  which  provides 
that  no  trastee  shall  receive  any  of  the 
proceeite  of  such  sale  untllhe,lfrequlred  by 
tbe  grantor  or  any  eeittui  que  trust,  give 
bond  In  a  penaltyeqnal  at  least  to  the  full 
Talueol  the  property  to  be  sold,  with  good 
security,  bnore  the  clerk  of  tbe  county 
court  of  the  county  where  said  property 
la,  conditioned  for  thefaltfaful  performance 
of  bis  dnty  as  such  trustee,  and  that  he 
will  account  for  and  pay  over  all  money 
that  may  come  into  nls  hands  In  the  ex- 
eealdon  of  such  trust. 

It  Isfurtherclalmed  In  plaintiffs'  bUl  that 
said  assignment  Is  void  forthe  reason  that 
the  sale  is  entirely  to  the  discretion 
and  convenience  of  the  tmstee,  and  great 
ln|ustlce  may  result  ther^rom  u>  the  plain- 


tiffs and  otbee  creditors  of  W.  B.  Mairs  ft 
Bro. ;  but  section  6  of  chapter  72  also  pro- 
Tides  that  the  trustee  In  any  such  deed 
shall,  whenever  required  by  any  creditors 
secured,  etc.,  sell  tbe  property  conveyed  by 
the  deed,  and  the  statute  forms  a  part  of 
the  contract,  unless  otherwise  expressly 

grovlded  In  the  trust-deed ;  and  It  will  also 
e  perceived  that.  In  another  clause  of  tbe 
bill,  plaintiffs  complain  that  the  trastee  Is 
already  selling  the  property,  and  Is  misap- 
plying the  proceeds;  but  if  this  was  trae, 
as  stated  before,  it  could  hare  been  rem- 
edied by  requiring  bund  under  said  sec- 
tion. I  donot  think  the  hill  presents  such 
facts  as  would  entitle  plaintiffs  to  the  ap- 
pointment of  a  receiver.  The  trustee  In  a 
deed  of  trust  has  been  held  by  numerous 
decisions  to  be  a  purchaser  fur  valuable 
consideration.  See  Wlckfaam  t.  Martin,  18 
Grat.  427;  Evans  t.  Greenhow,  15  Qrat. 
1S8;  and  Western.  M.  &  M.  Co.  t.  Peytona 
C.  C.  Co.,  8  W.  Va.  409,  441.  And  it  Is  no- 
where allied  in  the  bill  that  tbe  trustee. 
Frank  Noyes,  had  notice  of  tbe  fraudulent 
Intent  of  hlslmmediate  grantors, or  of  any 
fraud  renderingvoldthetitieof  such  gran- 
tors, and  it  Is  held  by  tbls  courtlnthe  case 
ol  Harden  t.  Wagner,  22  W.  Va.  866,  that 
"a  provision  In  the  conveyance  of  a  stock 
of  goods  or  other  chattels,  that  the  trustee 
may  continue  the  business,  if  intended 
merely  as  a  means  of  realizing  the  trust 
fund,  and  with  a  view  of  winding  up  the 
business.  Is  not  fraudulent,  if  the  convey- 
ance is  proper  in  other  respects. "  Marks 
T.  HIU,  16  Grat.  400;  Gordon  v.  Cannon,  18 
Grat.  887. 

On  the  19th  day  of  June,  1889,  the  appel- 
lants demurred  to  the  plaintiffs*  bill,  and 
moved  the  court  to  discharge  the  receiver 
appointed  In  the  cause,  on  the  ground  that 
said  receiver  was  appointed  without  no- 
tice, and  that  the  bill  on  Its  face  stated  no 
cause  to  Justify  the  appointment  uf  a  re- 
ceiver,  which  demurrers  and  motions  wers 
overrated.  lAd  theconrterr  inthisraling? 
Beach,  Bee.  S  184,  in  speaking  of  the  ap- 
pointment of  receivers,  says:  "But,  In 
whatever  manner  the  relief  Is  sought  from 
tbe  court.  It  Is  the  well-settled  practice 
that  the  defendant,  whose  possession  of 
property  Is  liable  to  be  wrested  from  him, 
and  taken  by  the  court,  through  Its  re- 
celvra*,  should  hare  due  notice  of  the  appli- 
cation. BO  that  he  may  be  heard,  if  he  de- 
sire, In  his  own  defense.  This  is  also  in 
deference  to  the  long-established  principles 
of  courts  of  equity  not  to  encourage  ex 
parte  proceedings,  except  In  cases  of  emer- 

fency,  and  when  such  proceedings  are  In- 
ispensable  to  the  proper  adjudication  of 
the  rights  of  the  parties  before  the  court, 
or  in  cases  of  Irreparable  impending  In- 
Jury.  "  See  Railroad  Co.  v.  Jewett,  87  Ohio 
St.  649;  Verplanck  v.  Insurance  Co.,  2 
Paige,  438 ;  Sandford  v.  Sinclair,  8  Paige,  373. 
High  on  Receivers  (section  111)  says: 
"Courts  of  equity  are  exceedingly  averse 
to  the  exercise  of  tbls  extraordinary  Juris- 
diction by  the  appointment  of  receivers 
npon  ex  parte  applications,  and  this  prac- 
tice is  never  tolerated,  except  In  cases  of 
the  greatest  emergency,  demanding  tbe 
Immediate  Interference  of  the  court  for  the 
prevention  of  Irreparable  injury,  orln cases 
where  defendant  has  abscon^ed^^a^d^^^- 
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(ully  put  himself  beyond  the  Jurisdiction  of 
the  court;  audit  maybe  stated  as  the  set- 
tled practice  In  England  and  America  to 
require  the  movlnj?  party  to  jjlve  due  no- 
tice of  the  application  to  the  defendants, " 
etc.  Beach,  Bee.  141,  also  Bays:  "A  mo- 
tion to  appoint  a  receiver  will  not  be  en- 
tertained unless  notice  has  been  Klven  to 
the  defendant,  If  practicable,  and  the  ap- 
polntmentwUl  not  be  made  without  notice, 
save  in  cases  of  Irreparable,  impending  in- 
jury. "  In  Code.  c.  183,  S  28,  p.  825,  It  is  pro- 
Tided  that  "a  court  of  equity  may,  In  any 
proper  case  pending  therein,  in  wblch  the 
property  of  a  coriJoration,  firm,  or  person 
Is  Involved,  and  there  Is  danger  of  the  loee 
or  misappropriation  of  the  same,  or  a  ma- 
terial part  thereof^  appoint  a  special  re- 
ceiver of  such  property,"  etc.  In  the  light 
of  these  authorities,  it  seems  to  me  that  a 
court  of  equity  should  exercise  extreme 
caution  in  the  appointment  of  recetrers, 
and  be  careful  that  a  "  proper  case  "  Is  pre- 
sented beforeexerclslngthlsextraordlnary, 
and  oftentimes  harsh,  procedure;  and, 
while  notice  of  such  application  Is  not  ex- 
pressly provided  for  In  our  etatute.it  is  the 
better  practice,  and  the  one  sanctioi^ed  by 
the  best  authorities  on  the  subject,  to  re- 
quire notice  to  be  given  to  the  dtfendant 
before  passing  upon  the  application,  un- 
less it  be  in  cases  of  great  emergency 
and  imperative  necessity,  as  hereinbefore 
stated;  but  no  such  emergency  appears  to 
have  exibted  from  the  facts  presented  in 
this  case,  and  the  decrees  complained  of 
must  be  reversed,  and  the  cause  la  re* 
manded  to  the  circuit  court  of  Kanawha 
county  for  further  proceedings  to  be  had 
tbenlln. 

Sntder,  p.,  and  Bbjlnnoh  and  liDO&e, 
JJ.,  concurred. 

Yates  v.  Town  of  West  Qbaftum  et  a.1. 

(Supreme  Court  of  Appeals      IFest  Ffrginia. 

March  8,  1890.) 

HlOHWATS  — DiSCONTINnANOB  — Rb-BBTABLISH- 

MBSt — Dedioltiov — Injchctiox. 

1.  The  provlslcm  of  our  Code  that  when  any 
TDsd  la  altered  the  former  road  shall  be  dlscoatln- 
ved  to  the  extent  of  such  alteration,  aod  do  fur- 
ther, and  the  new  one  established,  ^ves  to  the  or^ 
der  of  the  county  court  establishing  an  alteration 
of  an  ezlBting  road  the  effect  of  discontinuing  as  a 
pnblio  highway  so  much  of  the  original  road  as 
may  be  excluded  from  the  new  route,  without  any 
further  or  separate  order  to  that  effect. 

2.  In  order  to  re-establish  this  lawf  ullr  discon- 
tinued portion  of  the  old  or  original  road,  the  al- 
teration must  be  set  aside,  or  there  must  be  a  new 
atatutoryestabllshment,  or  a  new  dedication  by  the 
owner,  and  reoogmtion  or  acceptance  by  the  coun- 
ty court  la  the  manner  provided  by  law. 

8.  Although  notice  is  required  to  be  posted  as 
directed  in  section  30,  c.  4S,  Code,  before  a  road,  or 
any  portion  thereof,  can  be  lawfully  discontinued, 
jet,  after  the  final  order  discontinuing  it  has  been 
acquiesced  in  for  a  period  of  18  years,  the  omission 
of  such  notice  will  be  regarded  as  waived. 

4.  Under  section  81  of  chapter  48  of  the  amend- 
ed Code,  which  is  the  same  as  section  81  of  chapter 
14  of  the  Acts  of  1881,  when  the  owner  permits  the 
use  of  his  land  as  a  public  road,  street,  or  alley,  for 
a  long  time,  such  user  will  not  now  be  presumed 
to  be  a  mere  license,  bat  a  dedication ;  and  the  ac- 
ceptance of  the  coanty  or  city  or  incorporated  town 
need  not  be  proved  oy  matter  of  record,  but  may 
be  presumed  from  acts  of  recognition,  acceptance, 
and  claim. 


5.  InJaooUoQ  Is  a  proper  remedy  to  restrain  a 
town  from  opening  a  street  through  a  person's 
land,  without  flntoondemniDg  It  according  to  law, 
where  there  has  been  no  dedloation  of  snoh  straM 
to  public  use. 
{SyUabus  "by  0M  Court) 

Appeal  from  circuit  court,  Taylor  coun- 
ty. 

M.  H.  Deatt lorapftellant.  John  H.  Holt, 
for  appellee. 

liDCAS,  J.  The  plaintiff  Instltnted  a  suit 
Inchancery  against  the  town  of  West  Graf- 
ton, and  certain  gentlemen  named  in  the 
bill  as  the  municipal  officers  of  said  town, 
In  June,  1889,  praying  an  Injunction  to 
restrain  the  town  authorities  from  taking 
certain  land  of  the  plalntlfl,  nr  anyporUon 
therBof,for  a  pnblle  highway  or  street,  un- 
til the  same  had  been  purchased  or  con- 
demned in  the  manner  provided  bylaw; 
and  also  that  the  damages  suffered  by  the 
plaintiff,  by  reason  of  the  unlawful  acts  of 
the  defendant  as  charged  in  the  bill, 
should  be  determined  and  decreed  to  the 
plaintiff;  and  lor  general  relief.  Injunc- 
tion was  granted  as  prayed  for  In  the  bill. 
Thejt^tand  several  answwot  thedeCmd- 
ants  was  filed  promptly.  In  this  they  did 
not  dispute  the  title  of  the  plaintiff  to  the 
land  over  which  the  alle^^ed  highway  or 
street  had  been  cunstructed,  but  claimed 
and  averred  that  so  long  ago  as  the  year 
1845  the  county  court  ol  Taylor  county  es- 
tablished a  county  road,  a  portion  of 
which  ran  across  the  nine  and  three^iuar- 
ter  acres  of  the  plaintiff,  and  that  said  sec- 
tion of  road  so  located  andeatabllshed  up- 
on and  across  tbe  said  nine  and  three- 
quarter  acres  of  land  claimed  by  the  said 
complainant  had  never  been  discontinued 
or  annulled  by  any  order  of  the  county 
court,  but,  on  the  contrary,  said  road  had 
been  used  ever  since  its  establishment  as  a 
"public  road,  and  maintained  and  worked 
as  such  by  the  road  commiasioners  in 
that  precinct  Inaaid  county,  up  to  and  un- 
til the  time  of  the  Incorporation  of  the  re- 
spondent town  in  the  year  1874,  when  It 
passed  under  its  Jurisdiction  and  control. 
They  allied  that  since  the  Incorporation 
of  the  town  it  bad  maintained  said  road 
as  a  public  street.  They  are  at  a  loss,  they 
arer,  to  understand  upon  what  pretext  the 
complainant  charges  that  the  town  is  a 
trespasser,  unless  It  be  a  false  and  improp- 
er construction  of  en  orderof  the  board  ol 
supervisors  of  Taylor  county,  made  In  the 
year  1870, changing  aportlon  of  said  road, 
of  which  this  said  street  Is  a  part;  but 
which  changewasnot  Intended  to  change, 
and  does  In  no  wise  change,  that  portion 
of  said  road  running  across  the  said  nine 
and  three-quarter  acres  of  land,  as  your 
respondents  are  Informed  and  brieve. 
There  Is  exhibited  with  the  bill  both  tbe 
original  order  of  the  county  court,  dated 
May  26,  lK4a,  establishing  the  old  road, 
and  the  order  of  the  supervisors  of  August 
8, 1870 ;  whereby  it  was  ordered  **  that  so 
much  of  said  report  [of  the  viewers]  as  lo- 
cates a  change  in  the  road  from  the  north- 
west comer  of  the  fair-ground  to  a  point 
on  the  old  Webster  road  near  the  U.  S. 
Cemetery,  through  tbe  land  of  .Tames  Tates' 
heirs,  be  established,"  and  that  the  road 
surveyors  be  required  to  open,  work,  and 
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keep  In  repair  sMd  road,  etc.  It  la  adml^ 
ted  tbat  the  change  established  by  this  or- 
der was  from  the  original  roote,  now  In 
dispate.  to  the  new  or  anbstitated  ronte, 
which  has  recently  been  sold  by  the  town 
to  the  Baltimore  &  Ohio  Ballroad  Compa- 
ny for  $250.  But,  to  break  the  force  of  the 
facts  thus  established,  the  answer  avers 
that  said  road,  having  been  establlBhed  by 
the  county  court  of  said  county,  and  main- 
tained by  said  authorities,  as  a  public 
road,  and  occupied  and  used  as  such  up  to 
and  until  It  came  under  the  Jurisdiction 
and  control  of  the  respondent  town,  and 
slncethat  tlmeharlnK  beenkeptand  main- 
toined,  and  used  and  occupied,  as  a  public 
street  by  said  town,  is  now,  and  at  the 
time  of  the  filing  of  said  bill  was,  a  public 
street,  and  under  the  control  and  Jurisdic- 
tion of  said  respondent  town  and  Its  offi- 
cers, and  that  Itwas  not  necessary  or  rea- 
sonable that  said  street  should  be  pur- 
chased or  condemned  betorethe  said  town 
authorities  could  go  upon  and  repair  the 
same.  The  respondents  maintain,  there- 
fure,  that  said  street  was,  when  the  bill 
was  filed,  a  public  highway,  wholly  with- 
in their  Jurisdiction  and  control,  and  tbat 
they  were  only  putting  It  In  a  proper  con- 
dition for  the  use  of  the  public  when  they 
were  served  with  the  order  of  Injunction. 
A  great  deal  of  testimony  was  taken  In 
support  of  the  averment  of  the  answer 
that  the  original  or'*oldroad"e8tablished 
In  1S45  had  never  been  abandoned,  or,  by 
anyproper  authority, classed  against  pub- 
lic trava.  An  equfu,  or  pwhaps  greater, 
amount  was  taken  by  the  complainant, 
tending  to  show  that  such  use  by  the  pub- 
lic was  only  permissive,  the  adjoining 
lands  lying  out  In  a  common,  unlnclosed ; 
and  that  In  1882,  when  he  Incloeed  his  ad- 
jacent lands,  he  fenced  in  the  old  road.  On 
the  6th  day  of  J  uly ,  1889,  at  a  special  term, 
the  eircnit  court  heard  the  cause  upon  the 
proceedings  and  pleadings,  and  the  depo- 
sitions and  documentary  erldmce.  and  dis- 
solved the  injunction,  and  dlnnilssed  the 
bill,  at  the  costs  of  the  plaintiff. 

If  the  action  of  the  circuit  court  involved 
the  consideration  of  the  weight  and  effect 
of  the  conflicting  parol  testimony  only, 
we  should  hesitate  to  reverse  Its  Judg- 
ment; although  WA  might  think  that,  had 
tliecase  been  presented  to  thiscourt  In  the 
first  Instance,  we  might  have  reached  a 
conclusion  different  from  that  announced 
by  the  lower  court.  This  would  be  in  ac- 
cordance witli  the  rule  heretofore  enunci- 
ated by  thla  court  in  Smith  v.  Yoke,  27  W. 
Va.  639;  Doonan  v.  Glynn,  28  W.  Va.  715; 
ami  other  cases.  But  In  this  case  there  la 
documentary  evidence  Involving  the  appli- 
cation and  construction  ofastatute,  which 
we  think  changed  the  burden  of  proof,  and 
ought  to  have  led  to  adifferent  conclusion 
from  that  reache<l  by  the  circuit  court.  It 
Is  an  admitted  fact  that  In  1K70  the  board 
of  snper\isors,  under  a  proceeding  Insti- 
tuted by  tliemselves,  established  a  change 
In  the  line  of  the  road,  whereby  the  line  as 
now  claimed  was  altered,  and  thenew  and 
much  shorter  route  adopted.  Such  an  or- 
der, one  would  suppose,  ex  vl  termini 
meant  an  abandonment  of  the  old  loca- 
tion. But  we  are  not  left  to  conjecture 
on  this  subject,  since  the  law  then  and  still 


In  force  provides :  "  When  any  road  Is  al- 
tered, the  former  road  shall  be  discontin- 
ued to  the  extent  of  such  alteration,  and 
no  further,  and  the  new  one  established. " 
Code  18C8,  c.  43,  §  82,  p.  273. 

There  can  be  do  doubt,  therefore,  that 
the  order  of  the  county  court  establishing 
an  alteration  in  the  road,  as  it  then  exist- 
ed, did,  by  virtue  of  the  statute,  establish 
the  new  route  and  discontinue  the  old. 
This  being  true,  the  question  arises  wheth- 
er the  old  road  has  ever  been  In  any  le«ttl- 
mate  manner  reopened  or  rededlcated  to 
the  public.  The  burden  of  proof  In  auch 
an  issuewould  be  upon  the  county,  orslnce 
1874,  when  the  town  was  Incorporated, 
upon  the  town.  The  modes  In  which  such 
rededlcatlon  ur  re-establishment  might 
have  taken  place  are  several.  The  county 
or  town  might  by  proper  proceeding,  as 
authorised  by  statute,  have  reopened  it. 
This,  It  Is  concMed,  was  not  done.  The 
owner  by  deed  might  have  dedicated  It  to 
the  public.  This,  however,  Is  not  claimed. 
On  the  contrary,  when  the  partition  came 
to  be  made  of  the  land  of  the  heirs  of 
James  A.  Yates,  through  which  this  old 
road  passed,  no  reference  or  allowance 
was  made  for  any  such  public  road.  The 
owner  might  have  dedicated  the  road  by 
acta  or  declaratlona.  Upon  this  subject 
the  court  of  appeals  of  New  York  thus 
lays  down  the  law:  "Undoubtedly  the 
owner  of  land  may  dedicate  or  set  apart 
a  street  or  highway  through  it  to  the  pub- 
lic use,  and  If  the  dedication  be  accepted  it 
will  work  cm  estoppel  In  pals,  precluding 
the  ownerefrom  asserting  any  right  Incon- 
sistent with  such  use.  The  dedication  and 
acceptance  are  to  be  proved  or  disproved 
by  the  acta  of  the  owner.  •  *  •  Both 
are  questions  of  Intention.  The  owner's 
actsand  declarations  should  be  deliberate, 
unequivocal,  and  decisive,  manifesting  a 
positive  and  unmistakable  Intention  to 
permanently  abandon  his  property  to  the 
specific  public  use.  If  th^  be  equivocal, 
or  do  not  clearly  and  plainly  indicate  the 
Intention  to  permanently  abandon  the 
property  to  the  use  of  the  public,  they  are 
Insofflcieut  to  establish  a  case  of  df>dlca- 
tion."  Holdane  v.  Trustees,  21  N.  Y. 
477.  This  language  was  adopted  and  ap- 
proved by  this  court  In  Pierpolnt  v.  Har- 
rlBvIlIe,  9  W.  Va.  220. 

It  will  scarcely  be  contended  that  In  this 
case  there  were,  by  the  owner,  any  such 
deliberate,  unequivocal,  and  decisive  acts. 
On  the  contrary,  when  he  came  to  Inclose 
this  land  \fi  1S82,  which  was  theretofore  an 
open  common,  at  one  time  partly  in  tim- 
ber, he  fenced  in  the  road,  and  abut  off  the 
travd  over  it;  and  this  fence  he  has  stead- 
ily maintained,  in  a  condition  more  or  less 
dilapidated,  until  the  town  authorities, 
at  a  very  recent  date,  having  sold  the  new 
road,  and,  the  bridge  to  which  It  conduct- 
ed having  been  washed  away,  determined 
to  ro-estableh  the  old  road  as  a  public 
highway.  Finally,  this  road  might  have 
been  re-established  by  aonielnformal  action 
of  the  county  court,  clearly  recognizing 
this  as  a  public  road,  auch  as  having  It 
worked  under  the  direction  of  a  surveyor 
of  roads,  provided  auch  recofniition  and 
HUperviaion  were  acquiesced  in  by  the  own- 
er tor  a  long  period  of  time.  Ball  v.  Ci^,  29 
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W.Va. 409.1  In  the abaenceot  express  l^s- 
lation  upon  the  aubjert,  this  mode  of  es- 
tabilBhment  was  based  npon  prffiumption, 
and,  as  usual  In  analogous  cases,  the 
period  upon  which  sucb  presumption  rested 
was  the  lapse  ol  20  years.  Thus  in  State 
T.  Marble,  4  Ired.  818,  cited  by  Judgre  Sny- 
DSBln  Ball  v.Cox,BDpra»it1aaald:  "There 
may  be  a  road  de  iitcto,  and  the  only  per- 
son who  can  question  the  right  to  sucb  a 
road  Is  the  owner  of  the  land ;  bat  the 
owner  can  only  be  bound  by  a  proceeding 
affalnst  him  accordlnx  to  the  law  of  the 
land,  or  by  a  user  of  twenty  years,  from 
which  such  proceedings  will  ordinarily  be 

E resumed. "  If  this  mode  of  establishment 
e  relied  on  in  this  rase,  the  evidence 
would  notsnpport  the  claim, since  no  such 
period  has  elapsed  since  the  road  was  dis- 
continued, in  1870.  In  the  case  of  City  of 
Wheelinff  v.  Campbell,  12  W.  Va.  36,  a  ded- 
ication and  acceptance  ol'a  public  street 
were  presumed  from  a  user  of  40  years  by 
thepubllc.  Asaln.ln  Shell  T.Cltyof  Uunt- 
inirton,  16  W.  Va.S25,lt  is  said:  ^In  an  ac- 
tion tor  an  injury,  where  it  is  material  to 
tlie  plaintiff's  case  to  prove  that  a  road 
mentioned  and  described  In  thedeclaratlon 
Is  a  public  road,  and  the  uncontradicted 
evidence  before  the  Jury  shows  that  the 
said  road  bad  been  used  a  public  road 
for  forty  years,  and  the  st^reet  commission- 
er of  the  city  •  •  •  had  for  years  kept 
it  up  as  such,  the  Jury  are  warranted  in 
findlns  that  the  said  road  was  a  public 
road. "  I  have  been  unable  to  And  any 
case  In  Vlrxlnia  or  In  this  state  where  a 
user  of  less  than  20  years  has  been  held 
sufficient  to  warrant  the  presumption  of  a 
dedication  and  acceptance.  In  Kelly's 
Case,  8  Orat.  632,  there  is  a  very  able  dis- 
cussion of  thto  question,  and  the  conclu- 
sions reached  in  that  case  are  blndina  au- 
chority  for  this  court,  except  so  far  as 
modified  by  subsequent  legislation.  The 
propositions  laid  down  in  that  case  are  as 
follows :  "  The  mere  user  of  a  road  by  the 
public,  for  however  long  a  time,  will  not 
constituteltapubltcroad.  A  merepermls- 
slon  to  the  public,  by  the  owner  of  land, 
to  pass  over  a  road  upon  it,  is,  without 
more,  to  be  r^arded  as  a  license,  and  rev- 
ocable at  the  pleasure  of  the  owner. 
•  •  •  It  a  county  court  lays  off  a  road, 
before  used,  into  precincts,  or  appoints  an 
overseer  or  surveyor  for  It,  thereby  claim- 
ing the  road  as  a  public  road,  and  if  after 
notice  of  such  claim  the  owner  of  the  soil 
permits  the  road  to  be  passed  overforany 
lonff  time,  the  road  may  be  well  interred 
to  be  a  public  road.  **  In  accordance  with 
this  decision,  there  was  embodied  In  the 
Code  of  1868  the  foUowIns  provision: 
"Every  county  road  heretofore  established 
and  opened  pursuant  to  law,  and  which 
has  not  t>een  lawfully  discontinued  or  va- 
cated, shall  be  continued  as  such,  subject 
to  the  provisions  of  this  chapter,  until 
properly  diacontdnoed :  and  every  road 
worked  as  a  public  road,  under  the  direc- 
tion o!  a  surveyor  of  roads,  shall  In  all 
courts  and  places  be  deemed  a  public 
road."  Codel868,c.43,§31.  In  the  Acts  of 
1872-73 this  section  was  retained  unaltered. 
Acts  1872-73.  c.  m.  §  31.   in  the  Acts  of 
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1881  (chapter  14,  $  81)  we  find  the  section 
enlarged,  so  as  to  embrace  streets  and  al- 
leys in  Incorporated  cities,  towns,  and  vil- 
lages. The  section  was  made  to  read  as 
it  now  stands  In  our  amended  Code,  (see 
Code  18S7,  c.  43,  §  81,  p.  820,)  as  follows: 
"Every  county  road,  bridge,  and  landing, 
and  every  street  and  alley  in  an  Incorpo- 
rated city,  town,  and  village,  heretofore 
established  and  opened  pursuant  to  law. 
which  has  not  been  lawfully  discontinued 
or  vacated,  shall  continue  as  sucb  until 
properly  discontinued,  and  every  road, 
street,  or  alley  used  and  occupied  as  a  pub- 
lic road,  street,  or  alley  shall  In  all  courts 
and  places  be  taken  and  deemed  to  be  a 
public  road,  street,  or  alley,  (as  the  case 
may  be.)  whenever tlieestabllshmenttiierB- 
ot,  as  such,  may  come  in  question. "  Thto 
section  Is  not  Intended  to  provide  any  new 
or  informal  method  of  establishing  new 
roads,  or  re-establishing  such  as  have  been 
lawfully  discontinued.  It  merely  provides 
a  rule  of  evidence  somewhat  more  favorable 
to  the  public  than  that  theretofore  recog- 
nised, as  we  have  already  sera  it  expound- 
ed in  Kelly's  Case,  supra.  Under  thto  sec- 
tion, as  it  now  stands,  and  has  stood  since 

1881,  the  use nr occupation  of  aroad, street, 
or  alley  by  the  public,  as  a  public  high- 
way,  tor  a  long  period  of  time,  would  not, 
without  more,  be  regarded  as  a  mere 
license,  but  as  a  dedication;  and  the  ac- 
ceptance of  the  same  by  the  county  or  city 
anthorldes  would  be  presumed  without 
record  evld«ice,  from  any  acts  of  recogni- 
tion and  appropriation,  sufficiently  un* 
equivocal  to  prove  the  intention  to  claim 
the  road  or  street  as  a  highway.  Mow. 
applying  these  principles  to  the  case  under 
consideration,  sin<»  the  period  of  lawful 
discontinuance  of  the  old  road,  we  find  no 
evidence  either  of  a  new  dedication  by  the 
owner,  or  of  a(»»ptance  by  the  county 
court.  The  land,  being  unlnclosed,  may 
have  been  frequently  traversed  by  neigh- 
bors and  cltlcens;  but  we  ftnd  neither  re- 
corded or  other  evidence  of  acceptance  or 
appropriation  by  the  county  court,  during 
the  period  from  the  lawful  discontinuance, 
in  1K70,  till  the  inconioratlon  of  the  town, 
in  1874.  Neither  do  we  find  any  such  acts 
of  recognition  by  the  town  authorities  be- 
tween  the  period  of  Incorporation  and 

1882,  when  the  owner  Inclosed  the  land. 
When  the  town  was  Incorporated  the  sec- 
tion we  have  been  considering  (Code  S  31» 
c.  43;  Acts  1872-78)  did  not,  in  terms,  ap- 
ply to  streets  and  alleys,  but  onlytocounty 
roads ;  so  that  the  laws  tbea  applicable  U> 
streets  and  alleys  in  Incorporated  cltle» 
and  towns  was.  In  my  opinion.  Just  as  had 
been  enunciated  In  Kelly's  Case,  supra. 
And  under  that  exposition  of  the  law  there 
to  nothing  In  the  evidence  to  support  th» 
claim  that  this  road  had  been  re-established 
prior  to  1882.  Since  that  date  (18K2)  there 
has  been  no  such  user  by  the  public,  or  ac- 
quiescence by  the  owner,  or  recognition  or 
acceptance  by  the  town  authorities,  as  to 
constitute  a  re-establlshmmt  of  this  dis- 
continued road  as  a  public  highway. 

Something  has  been  said  in  the  written 
arguments  about  the  absence  of  evidence 
that  the  notice  required  by  section  80  of 
chapter  43  of  the  Code  was  posted  aa  pre- 
scribed by  law.  That  >^tlon  ororidea- 
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that  "tho  snperrlsorB  of  a  county  may, 
nptm  petition,  direct  any  county  road  or 
laDdlng  therein  to  be  discontinued;  bat 
notice  of  every  audi  petition  mubt,  three 
weeks  at  least  before  It  is  acted  upon,  be 

gosted  at  the  front  door  of  the  court- 
ouse,  and  at  three  public  places  In  every 
township  In  which  any  part  of  the  said 
road  or  landing  may  be. "  I  do  not  think 
that  this  omisaion,  U  such  there  were,  can 
now  be  taken  advantase  of  by  the  appel- 
lees. There  fa  nothing  In  tbe  chapter  an- 
thorislns  these  proceedinBs  which  directs 
such  notice  to  be  made  a  part  of  the  rec- 
ord.  U  not  given,  and  it  be  a  case  reqnir- 
ing  It,  the  omission,  in  order  to  be  taken 
adrantaf^e  of,  must  appear  on  the  record, 
as  was  the  case  In  Conrad  v.  Lewis  Co., 
10  W.  Va.  784,  or  there  most  be  snffldent 
pOfd-Uve  evldoice  aUande  lulrodnced  to 
rebut  the  presumption  that  the  proceed- 
ings were  r^nlar.   Here  there  la  nothinff 
on  the  record  to  indicate  that  the  proper 
notice  was  not  posted,  and  no  evidence 
on  the  subject  but  the  certificate  of  the 
clerk  of  the  county  court  that  he  had 
"examined  the  file  of  orifffncU  papers  In  the 
case  of  Change  In  Road  from  Fetterman 
Bridge  to  Payne's,  and  finds  no  such  no- 
tice to  the  public,  as  is  provided  tor  in  sec- 
tion SO,  c.  43,  Code  W.  Va.,  or  any  rec- 
ord  of  such  notice  having  been  given  in 
the  caae. "  Now,  as  we  have  seen,  the  law 
did  not  require  any  record  of  this  notice, 
nor  any  copy  to  be  kept  by  the  clerk.  In 
Conrad  v.  Lewis  Co.  the  objection  was 
raised  by  an  Independrat  body  of  citlsens, 
Bcttngon  behalf  of  the  public;  heTe,thede- 
fect  is  sought  to  be  availed  of  by  the  suc- 
cessora  of  the  county  conrt,  the  very  corpo- 
rate body  that  Inaugurated,  apparently 
without  any  petition,  this  alteration  of 
the  road,  and  were  themselves  responsible 
for  tlie  legality  and  regularity  uf  these 
proceedtngH,  and  could  not  takead  vantage 
of  their  own  wrong  or  default.  These 
proceedings  were  dosed  by  final  order  en- 
tered  nearly  19  years  before  this  defect  was 
discovered  or  advantage  sought  to  be  de- 
rived from  it.   Surely,  after  enjoying  the 
advantage  of  the  order  of  1870,  which 
opened  the  new  road,  and, by  virtue  of  the 
statute,  discontlnned  the  old,  for  a  period 
of  IH  years  of  transportation  and  travel, 
and  after  selling  said  new  road  for  9260  to 
tbe  Baltimore  A  Ohio  Railroad  Company, 
the  coanty  conrt.  nor  its  successor,  cannot 
now  be  heard  to  Impeach  the  validity  of 
their  own  order.  Consult  White  v.  Cole< 
man.  6  Grat.  1S8,  and  Jeter  r.  Board,  27 
Grat.  dlO,  syl.  8. 

Tbe  method  adopted  by  the  plaintiff  in 
tbe  bill  of  Injunction  to  arrest  the  opening 
of  the  road  by  a  restraining  order  was  the 

E roper  mode  of  procedure,  as  was  decided 
y  this  court  In  Pierpulnt  v.  Hanisville, 
9  Vf.  Va.  215.  We  are  therefore  of  opinion 
that  the  decree  of  the  circuit  court  of  Tay- 
lor county, entered  on  theOth  of  July,18S9, 
dissolving  the  Injunction  and  dismissing 
the  bill,  and  decredng  costs  against  the 
plaintiff,  should  be  reversed  and  annulled, 
with  cofltstotheappellees:  and  thlscourt, 
proceeding  to  enter  such  order  as  the 
court  below  ought  to  have  done,  doth  ad- 
Judge,  order.aud  decreethat  thelnjunction 
awarded  In  this  cause  by  the  Judge  of  tbe 


drcutt  court  of  Taylor  county  be,  and  the 
same  Is  hereby,  perpetuated,  till  such  time 
as  the  town  of  West  Orafton  shall  acquire 
the  legal  right  to  open  as  a  public  high- 
way the  street  or  road  through  the  land 
of  the  plaintiff  in  the  bill  mentioned,  in  the 
manner  prescribed  by  law ;  and  that  the 
defendant  the  town  of  West  Graft(m  pay 
to  the  plaintiff  his  costs  expended  in  this 
cause  In  the  drcult  conrt  of  Taylor  coanl7. 

8ntd£b,  p.,  and  English  and  Bbamnoh. 
JJ.,  concurred. 


AUCIBB  V.  ALKIRB. 

{Supreme  Court  of  Appeal*  of  Wat  Virginia. 
March  10,  lUM.) 

DivoBOB — Desertion. 

1.  Desertton,  in  divorce  law,  la  tbe  voluntary 
■eparation  of  one  of  the  married  parties  from  tlie 
other,  or  the  voluntary  reiusal  to  renew  a  sat- 
pended  cohabitation,  without  jusUfloation  either 
m  the  consent  or  the  wron^ul  oonduot  of  the  other. 

2.  The  wrongful  condtiot  or  justifiable  cause 
which  will  warrant  a  willful  aeparatioo,  or  a  coi^ 
tinuanoe  of  it,  must  be  such  as  would  be  made  ths 
foundation  of  a  judi<dal  proceeding  for  a  divorce  a 
menaa  et  thoro. 

S.  Where  a  wife,  without  any  apparent  causa 
other  than  ber  dislike  of  him,  volunUurlly  leaves 
the  borne  of  her  husband,  and  r^uaae  to  return  or 
oobabit  with  him,  for  a  period  of  more  than  three 
yean,  although  she  is,  in  good  faith,  requested  by 
the  buslnnd  to  do  so^  tbe  nusbuid  will,  under  our 
statute,  be  entitled  to  a  divorce  from  the  bond  of 
mtttrimooy. 
{SylUibm  bv  the  Court) 

R.  W.  Monroe,  for  appellant. 

Snyder,  P.  Appeal  from  the  decree  of 
the  circultcourtof  Hampshlrecounty,  ren- 
dered September  80,  1889,  In  a  suit  brought 
In  said  county,  by  Ulram  W.  Alkire  against 
Lizzie  Alkire,  to  obtain  a  divorce  from  tbe 
bond  of  matrimony.  The  bill  avers  that 
-Oie  plaintiff  and  dtfendant  were  legally 
married  to  each  other  in  December,  1878, 
and  that  they  lived  and  cohabited  togeth- 
er from  that  time  until  February,  188U,  at 
which  time  the  defendant  willfully,  and 
without  any  Just  cause,  deserted  the  plain- 
tiff, and  returned  to  the  house  of  herfather, 
where  she  has  ever  since  remained,— a  pe- 
riod of  morethan three  years,— refusing  to 
live  with  the  plaintiff,  and  perform  the 
duties  of  a  wife;  that  on  October  0. 1879,  a 
female  child  was  bom,  the  issue  of  said 
marriage,  which  was  taken  away  by  the 
defendant,  and  is  still  living  with  her ;  that 
at  all  times  since  her  desertion  the  plaintiff 
has  been  willing,  and  repeatedly  offered,  to 
take  the  defendant  back,  and  treat  ber 
kindly,  and  provide  for  her  In  the  best 
manner  he  could,  but  she  has  persistently 
refused  to  accept  his  offer,  or  to  return  and 
live  with  him.  The  defendant  was  duly 
served  with  process,  but  she  failed  to  an- 
swer the  bill,  or  appear  to  the  suit.  The 
circuit  court  dismissed  tbe  bill,  and  the 
plaintiff  has  appealed  to  this  court. 

Our  statute  declares  that  the  circuit 
courts  shall  have  Jurisdiction  of  suits  fur 
annulling  or  affirming  marriages,  or  tor 
divorces:  and  it  lurther  declares  tbat**a 
divorce  from  the  bund  of  matrimony  may 
be  decreed  •  •  •  where  either  party 
willfully  abandons  or  deserts  other  for 
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three  yeaiB:*  Sectloni)  5,  7,  c.  64,  Code 
18S7.  It  wiu  be  observed  that  the  statute 
does  not  define  what  Bball  constitute  de- 
sertion or  abandonment.  We  must  there- 
fore resort  to  the  reco^lsftd  le^al  author- 
ities Tor  the  definition  and  meaning  of 
those  terms.  Bishop,  in  his  work  on  Mar- 
rl&ge  and  Divorce,  (volume  1,  §  776.)  says: 
•"DeBertion,  in  divorce  law,  *  *  •  is 
the  voluntary  separation  of  one  of  the 
married  parties  from  the  other,  or  the  vol- 
untary refusal  to  renew  a  suspended  Cf>- 
habltatlon,  without  Justification  either  in 
theconsentor  the  wrongful  conduct  of  the 
other. "  The  offense  of  desertion  consists 
—First,  in  the  actual  ceasiuff  of  cohabita- 
tion ;  and,  secondly,  the  intent  in  the  mind 
of  the  offending  party  to  desert  or  aban- 
don the  other.  These  two  Ingredients 
must  combine  and  co-exist.  A  mere  ab- 
sence of  the  husband  or  wife  on  business, 
or  a  separation  of  the  parties  by  mutual 
Ctmsent.  made  with  or  without  the  farther 
understanding  that  one  of  them  shall  ap- 

G*y  for  a  divorce,  is  plainly  not  a  desertion 
^ther.  Neither,  as  a  question  of  evi- 
dence, can  desertion  be  Inferred  agHlnst 
either  from  the  mere  unaided  fact  m  their 
not  living  together,  though  protracted  ab- 
sence, with  other  circumstances,  may.  as  a 
matter  of  evidence,  establish  the  original 
Intent.  Crow  v.  Crow.  23  Ala.5S3;  Gatnea 
V.  Oalnes.  9  B.  Mon.  295;  Ahrenfeldt  v. 
Ahrenfeldt,  1  Hotf.  Ch.,  47.  If  the  parties 
separate  tor  cause,  and  the  cause  Is  re* 
moved,  but  one  of  them  declines  to  renew 
the  cohabitation,  this  Is  a  desertion  by  the 
one  refusing  from  the  time  of  such  refusal. 
But,  to  entitle  a  person  to  a  dirorce  under 
such  circumstances,  the  offer  to  renew  the 
marital  relation  must  be  made  in  good 
lalth.  Itmust  be  fr^  from  Improper  qual- 
ifications and  conditions,  and  It  must  be 
really  intended  to  be  carried  out  In  Its 
spirit,  If  accepted.  In  marriage,  each  party 
undertakes  to  overlook  moral  wrongs  and 
infirmities  of  the  other,  and  to  continue 
cohabitation  notwithstanding  their  existr 
ence. 

According  to  the  weight  of  authority, 
and  what  seems  to  be  the  only  safe  and 
practicable  rule,  the  Justifiable  cause  which 
wilt  excuse  one  of  the  parties  tor  leaving 
the  other  must  be  such  conduct  as  could 
be  made  the  foundation  of  a  Judicial  pro- 
ceeding for  divorce  a  mensa  et  tboro. 
Nothing  short  of  such  conduct  will  Justify 
a  willful  separation,  or  a  continuance  of  It. 
The  interests  of  society,  the  happiness  of 
the  parties,  and  the  welfare  of  tamllieK,  de- 
mand such  a  rule.  Sepaj'atlon  is  not  to 
be  tolerated  for  lightcausee,and  all  causes 
are  light  which  the  law  does  not  recognize 
as  ground  for  divorce.  Eshbach  v.  Esh- 
bach.  23  Pa.  St.  343;  Grove's  Appeal,  87 
Fa.  St.  443;  1  BIsh.  Mar.  &  Div.  §  799. 

In  the  case  at  bar,  the  marriage  and  sep- 
aration of  the  parties  is  fully  proved  as  al- 
l^B^ed  in  the  bill.  In  respect  to  the  cause  of 
the  separation,  theintentlon  of  the  defend- 
ant, and  the  wishes  and  offer  of  the  plain- 
tiff to  resume  the  marital  relation,  the  evi- 
dence, it  seems  to  me,  is  plainly  suflicient 
to  warrant  the  divorce.  So  far  as  the  rec- 
ord dlttcloses,  no  cause  or  reason  is  shown 
for  the  defendant's  leaving  the  home  ot  the 
plaintiff.   The  plaintiff,  in  bis  deposition. 


says:  **I  did  not  give  her  any  cause  to 
leave  me,  as  1  understand  It.  I  never 
abused  her,  or  struck  her,  or  told  her  to 
leave.  We  had  some  angry  words  once  or 
twice,  but  nothing  to  amount  to  anything. 
She  left  without  my  consent,  and  against 
my  will."  The  witness  Bcanlan  testified 
that  he  has  known  the  partleu  well  ever 
since  the  separation,  and  has  frequently 
conversed  with  both  of  them.  In  response 
to  the  question,  "  What  reason  did  the  de- 
fendant give  for  leaving  the  plaintiff?" 
thii)  witness  says:  "She  said  thatshe  could 
not  Uve  with  him;  but  that  he  had  never 
struck  her,  and  had  quarreled  with  her  but 
twice,  and  not  to  amount  to  much  then. 
I  have  talked  to  her  frequently  about  it. 
She  has.  all  the  time  declared  that  she 
would  not  live  with  him,  and  says  she  d»- 
splses  him."  In  respect  to  the  plcdntllt, 
tills  witness  testified :  **  He  has  always  ex- 
pressed himself  as  being  perfectly  willing 
to  live  with  her.  He  has  always,  from  the 
beginning  to  the  present,  expressed  his  af- 
fection lor  her.  He  has  written  to  her  at 
ditlennit  times,  so  she  told  me.  She  read 
two  erf  the  letters,  she  says,  and  the  rest 
she  destroyed  without  reading.  He  often 
asked  me  if  I  thought  she  would  ever  live 
with  him,  and  wanted  me  to  get  her  to 
meet  him,  and  talk  to  him.  She  always 
declared  that  shewontd  nothaveanythlng 
to  do  with  him.  I  often  delivered  such 
messages  as  I  have  spoken  of  above,  and 
always  with  the  same  result.  I  saw  him 
try  to  talk  to  her  at  camp-meetlug.  She 
refused  to  make  up  with  him  at  that  time, 
or  let  him  see  the  child.  **  Another  witness 
testified:  "I  heard  the  defendant  say  she 
never  Intended  to  live  with  the  plaintiff 
again.  If  she  could  not  do  any  better,  she 
would  go  to  the  poor-house  first. "  There 
was  much  other  testimony  of  the  same 
character  and  purport  It  la  evident  that 
the  defendant  has  a  great  dislike  tor  the 
plaintiff,  and  that  she  has  determined 
never  to  cohabit  or  live  with  falm  again. 
Whatever  may  be  the  cause  of  this  dislike, 
— whether  itls  mere  caprice  on  her  part,  or 
some  fault  or  misfortune  of  his, — It  is  cer- 
tain that  it  is  no  such  cause  as  would  be 
any  ground  for  a  divorce;  and  therefore  It 
la  not  such  cause  as  would  bar  the  plain- 
tiff's right  to  a  divorce  for  such  desertion. 
According  to  the  facts,  and  the  legal  prin- 
ciples above  announced,  I  am  clearly  of 
opinion  that  the  plaintiff  Is  entitled  to  the 
relief  prayed  for  In  his  bill.  The  decree  of 
the  circuit  court  must  therefore  be  re- 
versed, and  a  decrep  entered  by  this  court 
granting  to  the  plaintiff  a  divorce  from 
the  bond  of  matrimony,  leaving,  however, 
the  custody  ot  the  child  with  the  defoid- 
ant.   It  is  so  ordered. 

English,  Bramnon,  and  Ldoas,  JJ.,  con- 
curred. 


Mabtih  t.  M abtih. 
{Supreme  OouH^  ^V^'lOK)^  VtrgtnUu 

DivoBCB — Cross-Biu^Dbsbbtiox. 
1.  Where  a  wife  flies  a  bill  for  divorce  and  ali- 
mony against  her  husband,  if,  at  the  time  of  the 
iDstitutioD  thereof,  three  years  had  not  elapsed 
since  she  left  her  said  husband,  and  during  the 
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peDdencr  of  MiA  Boit  said  period  does  elapse, 
counting  from  the  date  of  such  deaertdoo,  the  de- 
fenduit  may  file  a  eross-blU  allegiog  Uiat  sacb  de- 
•ertioD  was  willfuL  and  had  continued  for  three 
years;  and,  if  the  ulegations  of  said  cross-bill  be 
■uslained  by  the  proof,  be  may  be  decreed  a  di- 
vorce from  the  plaintiff. 

8.  Where  a  wife  leaves  her  hnsbaod  withoat 
good  lefial  cmuse,  she  is  not  entitled  to  alimony- 

9.  The  reasonable  or  Justifiable  cause  which 
wQl  warrant  a  willfal  separation,  and  refusal  to 
return  to  the  home  of  her  husband,  must  be  such 
■s  would  authorise  a  suit  for  divorce  a  menta  et 
Aoro. 

VSgUatut  by  the  Oourt) 

Watts  A  Asbbjr,  lor  appellant. 

E!(oi.jBH,  J.  Tbia  was  a  milt  In  eqall^i 
brought  in  the  clreolt  conrt  of  Clay  conn- 
tTt  by  Christina  Martin,  aipainst  her  hus- 
band. Samuel  V.  Martin,  on  the  14th  day 
of  December,  18R6.  to  ubtalu  a  divorce 
a  vinculo  watrlmoniUtor  alimony  pendente 
lite,  and  for  permanent  alimony.  She  al- 
leges in  lier  bill  that  ebe  and  defendant 
were  lawfully  married,  and  that  they  lived 
tocether  as  man  and  wife,  fur  eome  yeani. 
In  peace  and  concord,  she  at  all  ^mes  en- 
deavoring' to  tnlly  discbarge  her  duties  as 
a  wife  and  companion  of  said  defendant; 
that  she  Is  now  living  separate  and  apart 
from  her  hosband,  and  that,  for  several 
years  before  the  separation,  said  defend- 
ant, forgetting  and  ueKlecting  his  duties 
and  vowa  as  a  husband,  engaged  tn  a 
roond  ol  adnlteries,  and  committed  vari- 
ous acta  of  adultery  with  different  women ; 
that  for  some  years  past  tbeaaid  defendant 
has  become  cross,  ill,  and  cruel  to  her, 
threatening  her  with  violence  to  such  an 
extent  that  she  was  afraid  to  live  with 
hm.and  forthat  reason  ieit  his  home,  since 
which  time  aald  ddraidant  has  threatoied 
her  with  farther  violence,  and  evoi  to  kill 
her.  If  she  came  back,  or  returned  to  her 
home;  that,  at  the  time  o!  filing  her  bill, 
she  had  been  absent  from  her  husband's 
bomeabont  12  months,  and  had  to  get  her 
sapport  from  her  children  during  that 
time;  that  she  la  neither  able  to  support 
herself,  nor  to  prosecute  said  suit  for  di- 
vorce and  alimony;  that  the  defendant 
vas  in  g^ood  circumstances,  owning  valu- 
ablereal  and  personal  estate,  and  well  able 
to  provide  a  comfortable  support  and  liv- 
ing for  plaintiff;  that  said  acta  of  adul- 
tery complained  of  had  been  committed  In 
the  last  five  years,  and  some  of  them  quite 
recently;  tbat  sheand  defendant  last  lived 
together  In  the  coun*^  of  Clay,  aforeeald, 
and  that  she  still  Uvea  in  aatd  connty; 
and  sheprays  for  adlvurce  from  the  bonds 
of  matrimony,  and  for  alimony.  Several 
depositions  were  taken  in  the  cause  by 
both  plaintiff  and  defendant;  and  on  the 
Uth  day  of  September,  1888,  the  defendant 
answered  said  bill,  admitting  his  marriage 
with  plaintiff,  and  that  they  lived  togeth- 
er as  man  and  wife  until  July  or  August 
1. 18S5.  but  denied  tbat  their  domestic  life 
was  one  ol  i>eaceand  concord,  and  ally- 
ing tbat  daring  the  greater  time  of  their 
living  together  the  plaintiff  was  quarrel- 
some, ahuHlve,  and  continually  failed  to 
discharge  her  duties  as  a  wife.  He  denies 
the  charge  ol  adultery  contained  In  plain- 
tiff's bill.  He  also  denies  any  actaof  cruel- 
ty towards   plidntilt,  or  Qiat  he  ever 
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threatened  her  with  rudeness  and  violence, 
so  as  to  make  plaintiff  afraid  to  live  with 
him, and  thuacaused  ber  to  leave  his  home. 
He  also  denies  tbat  since  her  desertion  he 
has  threatened  her  with  further  violence, 
or  that  hethreatened  to  kill  her  If  she  came 
back,  or  returned  to  her  home ;  and  he  fur- 
ther ullegea  that  at  the  time  bla  said  an- 
swer waa  filed  she  bad  been  absent,  living 
apart  from  defendant,  more  than  three 
years,  at  all  times  refusing  to  return,  al- 
though often  solicited  so  to  do.  He  also 
denies  tbat  he  la  in  good  drcumstauces, 
but  claims  that  at  the  time  of  her  deser- 
tion he  owned  a  tract  of  860  acres  of  up- 
land, of  ordinary  quality.  In  Clay  county, 
but  that  trouble,  mental  vexation,  and 
continual  won?,  resulting  from  plalnUfl'a 
unkind  and  nnwlfely  treatment,  cauaed 
him  to  sell  aiUd  land  to  bis  son-in-law, 
Prealy  Donahoo,  who  Is  now  the  sole 
owner  thereof,  and  that  be  (defendant)  la 
the  owner  of  no  other  property,  real  or 
personal.  On  the  same  day  said  defendant 
filed  a  cross-bill,  to  which  tlie  plaintiff,  by 
ber  attorney,  appeared  jxat/s,  and  waived 
service  of  proceaa,  and  replied  generally  to 
said  answer.  In  said  cross-bill,  said  S.  V. 
Martin  stated.  In  substance,  the  original 
proceedings  inthiscause.and  alleged  that, 
at  the  time  of  bis  marriage  with  plaintiff, 
ahe  bad  two  children,  the  fruits  of  an 
adul  terouB  com  merce  between  staid  plain  tiff 
and  himself,  and  be  waa  induced  to  marry 
the  plaintiff  by  an  earnest  wlab  on  bis 
part  to  legitimise,  under  the  laws  of  the 
state,  theae  tw<j  children  bora  to  them 
prior  to  said  marriage;  tbat,  after  said 
marriage,  said  plaintiff  made  his  home 
miserable  beyond  description  by  her  bad 
temper,  treachery,  and  unwlf^  conduct, 
and,  althoagh  he  provided  well  tor  her, 
and  treated  ber  khidly,  she  willfully  aban- 
doned bis  home  in  August,  1886,  and  has 
since  that  timecommltted  oumeroua  adul- 
teries with  various  parties;  and  be  prays 
that  a  divorce  from  the  bonds  of  matri- 
mony be  granted  him  from  tbe  said  Chris- 
tina Martin.  On  thel2thday  of  December, 
1888,  said  cause  waa  heard  upon  the  bill 
and  anawer  and  replication,  and  upon  tbe 
croae-blU  filed  by  tbe  defendant,  depoai- 
tiona  and  rabiblta  filed,  and  a  decree  was 
rendered  grantingadivorcefrom  the  bonds 
of  matrimony  existing  between  plaintiff 
and  defendant;  and  It  was  further  decreed 
tbat  the  defendant  do  pay  to  and  for  tbe 
maintenance  of  the  plaintiff  the  sum  of  $40 
annually  from  the  14tb  day  of  December, 
1887,  dnrlng  the  llle-time  ol  said  plalntitt, 
with  Interest  from  tbe  14tb  day  of  Decem- 
ber of  each  year ;  also,  that  said  defendant 
pay  the  costs  of  the  suit,  including  a  stat- 
ute fee  of  $20  for  her  attorney ;  which  sum 
of  $40,  then  due,  and  the  said  annual  pay- 
ments therein  decreed  In  favor  of  plaintiff, 
were  made  a  Hen  upon  all  real  estate  then 
owned,  or  thereafter  to  be  acquired,  by  tbe 
defendant,  and  leave  waa  given  the  plain- 
tiff to  sue  out  execution  against  aald  de* 
fendant  to  enforce  the  collection  of  same, 
when  they  became  due;  and  from  tbla  de- 
cree the  defendant  obtained  an  appeal  to 
this  court. 

The  only  allegation  made  in  tbe  plain- 
tiff's bill  which  would  entitle  her  to  the  de- 
cree complained  of  is  that  of  adultery,  jmd 
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the  only  proof  In  snpport  of  this  allesa- 
tlon  ia  the  testimony  of  the  plaintiff  her- 
eelf.  When  asked,  in  the  elfi;bth  question, 
"State  where  1b  the  defendant,  S.  V.  Mar- 
tin, now  livlns,  and  under  what  clrcum- 
BtanceB  did  he  leave, "  she  answered :  "  He 
la  living  In  Charleston,  Kanawha  county. 
West  va.  He  left  with  another  man's 
wife,  and  took  her  where  he  now  lives, — 
the  woman  with  whom  he  had  been  too 
intimate  before  he  left  with  her,  and  before 
I  left. "  Bat  when  she^as  asked,  on  cross- 
examination,  "State,  If  yon  please,  how 
you  came  by  the  kno  wled^  tha  t  the  defend- 
ant had  taken  another  man's  wife,  and  left 
with  her,  after  you  left,  "shean8wered,"lt 
was  a  fireneral  report  of  the  neighborhood, 
and  the  defendant.  S.  V.  Martin,  told  me 
so  himself,  and  said  be  took  her,  for  he  in- 
tended to  go  with  her,"  and,  when  asked 
tostate  what  tbedefendant'scharacter  and 
habits  were  as  to  chastity  and  correct  con- 
duct.—whether  he  was  faithful  to  his  mar- 
riage vows,  or  otherwlM,— she  answered : 
"  He  is  not  now.  This  from  what  I  heard, 
and  what  I  actually  seen,  and  what  he 
told  me. "  She  thus  basna  her  conclusions 
upon  the  general  report  ot  the  neighbor- 
hood, and  what  she  beard,  and  what  she 
actually  saw,  and  what  he  told  her.  She, 
however,  does  not  state  what  she  heard, 
what  she  saw,  or  what  he  told  her.  Her 
evidence  proves  no  fact  which  came  under 
her  own  observation,  or  which  was  admit- 
ted by  her  husband,  which  would  sustain 
the  charge  of  adultery.  The  allegation 
made  In  her  bill,  "  that  for  some  time,  and 
for  several  years,  before  the  separation, 
the  defendant,  forgetting  and  neglecting 
his  duties  as  a  husband,  engaged  in  a 
round  of  adulteries."  shows  that  sbe  had 
lived  with  him  subsequently,  and  condoned 
the  offense;  and,  even  if  the  statements  ot 
her  husband,  of  which  she  speaks,  be  ac- 
cepted as  evidence,  she  condoned  his  Inti- 
macy with  the  other  man's  wife,  of  whom 
she  speaks,  by  living  with  him  after  knowl- 
edge of  the  fact.  It  is  true  that  plaintiff 
alleges  subsequently  in  her  bill  that  the 
"acts  of  adultery  above  referred  to  have 
been  committed  within  the  last  five  years, 
and  some  of  them  quite  recently."  She 
does  not,  however,  state  any  of  said  delin- 
quencies on  the  part  of  the  defendant  oc- 
curred since  theeeparation;  and  they  must 
be  regarded  as  condoned,  also.  In  answer 
to  question  8,  the  plaintiff  states  as  fol- 
lows: "He  Is  living  in  Chariestun,  Kana- 
wha county.  W.  Va.  He  left  with  another 
man's  wife,  and  took  her  where  he  now 
lives, — the  woman  with  whom  be  had 
been  too  Intimate  before  he  left  with  her, 
andbeforel  left."  Now,BhenowhereBtate8 
that  herhusband  told  her  he  hadevereom- 
mltted  adultery  with  tills  other  man's  wife. 
She  simply  says  her  Information  was  de- 
rived from  neighborhood  report,  and  the 
defendant  tuld  her  himself  he  took  her,  tor 
he  Intended  to  go  with  her.  Sbe  does  not 
even  Htate,  from  neighborhood  report,  or 
from  Information  derived  from  the  defend- 
ant, that  he  was  living  with  said  other 
woman  In  Kanawha  county,  hut  simply 
states  that  he  is  living  In  Kanawba  coun- 
ty, W.  Va.,  and  took  her  where  he  now 
lives.  For  what  purpose,  she  does  not 
BtatSp  nor  does  she  state  anything  which 


would  amount  to  an  &ct  of  adultery  on  the 
part  of  defendant;  and  It  cannot  becon- 
slilered  that  said  charge  has  been  sus- 
tained by  the  evidence.  In  order  to  sus- 
tain a  bin  tor  divorce  upon  the  cbai^  of 
adultery,  the  proof  should  be  lull  and  sat- 
isfactory; and  we  do  not  think  the  evi- 
dence in  this  case  comes  up  to  that  stand- 
ard. 

The  second  error  complained  otby  appel- 
lant is  that  of  decreeing  alimony  to  the 
plaintiff  during  her  life-time.  Wben  we 
look  for  the  definition  of  "alimony, "  we 
find  that  Bouvler  defines  it  as  follows: 
"  Pwrnanrat  alimony  Is  that  ordered  for 
the  use  of  the  wife  afterthe  termination  of 
the  suit  daring  their  Joint  lives."  And 
again  he  says:  **Ab  the  husband  is  only 
bound  to  support  his  wife  during  his  own 
life,  her  right  to  alimony  ceases  with  his 
death,  [2  Blsh.  Mar.  &  Div.  f  428;  Lock- 
ridge  V.  Lockridge,  8  Dana,  28;  Smith  v. 
Smith,  1  Root,  349;  Sloan  v.  Cox.  4  Hayw. 
(Tenn.)  76;]  and.  as  It  is  a  maintenance 
for  the  wife  living  separate  from  her  hus- 
band, it  ceases  upon  reconciliation  and 
cohabitation."  And  2  Blsh.  Mar.  &  DIv. 
9  S51,  note  1,  says:  "Alimony  is  mainte- 
nance afforded  to  the  wife,  where  the  hus- 
band refuses  to  give  It,  or  where  his  Im- 
proper conduct  compels  her  to  separate 
from  him.  It  Is  not  a  portion  ot  bis  real 
estate,  to  be  assigned  to  her  In  lee-slmple, 
subject  to  her  control,  or  to  be  sold  at  her 
pleasure,  but  a  provision  for  her  sui>port, 
to  continue  during  their  Joint  lives,  or  so 
long  as  they  live  separate. "  See  Walllngs- 
ford  V.  Wallingsford,  6  Har.&  J.  486;  Par- 
sons v.Parsons,9  N.H.8(I9;  Clarkv.aark, 
6  Watts  &  S.  85.  In  the  light  of  these  au- 
thorities, it  is  clear  the  c<iurt  erred  In 
deci'eetng  permanent  alimony  to  the  plain- 
tiff at  the  rate  of  $40  per  annum  during 
the  Ilte-time  of  said  plaintiff.  Again,  we 
find  It  was  held  in  the  case  of  Carrv.Carr, 
22  Orat.  168,  that  a  wife,  having  left  her 
husband  without  good  legal  grounds.  Is 
not  entitled  to  alimony;  referring  to  Blsh. 
Mar.  ft  Div.  664,  and  Boggesa  v.  BogKeBa,4 
Dana,  807:  and, as  the  evldraicelo  the  case 
under  consideration  does  not  show  any  le- 
gal grounds  or  Just  caase  for  the  action 
of  the  plaintiff  in  leaving  the  home  ot  the 
defendant,  she  was  not  entitled  to  allmo> 
ny,  under  the  rulings  aforesaid. 

At  the  time  the  original  bill  was  filed  by 
plaintiff,  the  period  of  three  years  had  not 
elapsed  slncethesaid  plaintiff  left  the  home 
of  the  defendant;  and,  when  that  Ume  did 
elapse,  he  found  it  necessary  to  file  his 
croBB-bin,  In  order  to  then  allege  willful 
abandonment  and  denertlon  of  himself  by 
the  plaintiff  tor  three  years  as  a  ground 
for  divorce  from  said  plaintiff.  Barton, 
In  bis  Chancery  Practice,  (volume  l,p.  301, 
§101,)  upon  the  subject  of  "  OoBS-BlUa.  * 
says:  "This  bill  lies,  among  other  in- 
stances, in  the  following  cases:  •  •  • 
Where  a  matter' of  defense  arises  after  the 
cause  is  at  Issue  to  answer  the  purpose  cf 
a  plea  puis  darrlen  continuance  at  the  com- 
mon law. "  See,  also.  Story.  Eq.  PI.  5  393. 
This  croHS-blll  was  filed  by  said  defendant 
tor  the  purpose  of  obtaining  relief  which 
he  could  not  have  obtained  by  an  answer 
In  the  ori^nal  suit,  because,  at  the  time 
said  rait  was  brought,  the  clrcnmstaikceB 
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did  not  exist  wblcb  wonld  entitle  hint  to 
relief,  to-wtt,  the  willful  abandonment  and 
desertion  of  biB  home  and  himself  by  the 
plaintiff  for  three  years;  and  this  made  a 
crose-blll  necessary  in  order  that  this 
misht  be  alleged,  and  fall  relief  might  be 
granted  the  plaintiff  in  said  crow-blU  touch- 
ing tbe  matters  of  tbe  original  bill.  See 
Oil  LandCo.T.  Vlnal.UW.  VA.  687.  Un- 
der section  8  of  chapter  64  the  Code.  It 
I8  provided  that  such  suit  shall  be  Insti- 
tuted and  conducted  as  otbersults  In  equi- 
ty, except  that  the  bill  shall  not  be  taken 
lor  confessed,  etc. 

The  defendant,  in  his  cross-bill,  alleges 
and  r^les  upon  two  grounds  for  a  divorce 
from  IJie  bonds  of  matrimony,  wblcb  he 

f>rajs  may  be  granted  bim,  to-wlt,  the  wiU- 
u1  abandonment  and  desertion,  without 
reasonable  canse,  of  his  home  and  himself, 
in  August,  1885,  by  plaintiff,  and  also  the 
commission  of  onmeroas  adulteries  with 
various  parties.  This  last  ground  Is  en- 
tir^  unsupported  by  the  evidence.  As  to 
the  first  ground  alleged,  lit  order  that  we 
ma7  ascertain  whether  tbe  same  has  been 
sustained  by  the  evidence  In  the  cause,  we 
mast  look,  ftrst,  to  the  legal  Interpretation 
of  the  words  "  desertion  "  and  "  abandon- 
ment, "  as  used  In  connection  with  the  law 
of  divorce.  Christian,  J.,  in  21  Grat.  47, 
deli verlngthe opinion  ol  the  courtln  Bailey 
v.  Bailey,  says:  "Desertion  is  a  breach  of 
matrimonial  duty,  fuid  Is  composed— Ffnrt, 
of  the  actual  breaking  off  of  the  matri- 
monial cohabitation;  and,  Becondly,  an 
intent  to  desert  in  themind  of  theoffender. 
Both  must  combine  to  make  the  desertion 
complete.  The  Intent  to  desert  is  usually 
the  principal  thing  to  be  considered. "  In 
the  case  of  Carr  v.  Carr,  22  Grat.  172,  the 
coort.  In  Its  opinion,  quotes  from  the  case 
of  Bailey  Bailey,  with  approval,  as  fol- 
lows: **  We  think  It  may  be  safely  asserted 
asageneral  principle  of  lawto  bentracted 
from  the  English  and  American  cases  on 
tbe  subject,  that  wherever  there  Is  an  act- 
aai  breaking  off  of  matrimonial  cohabita- 
tion, combined  with  the  intent  to  desert  in 
tbe  mind  of  the  offender,  iu  such  case  de- 
ssrtlcm  Is  establlstaed,  and  the  party  de- 
serted Is  mtltled  to  a  divorce  a  laenaa  et 
tAoro."  And  this  court  has  held.  In  the 
case  of  Burk  v.  Burk,  21  W.  Va.  445,  that 
"  desertion  Is  a  breach  of  matrimonial  duty, 
and  is  composed — First,  of  the  breaking 
off  of  the  matrimonial  cohabitation ;  and, 
gecond,  an  intent  to  desert  In  the  mind  of 
tbe  offender.  Doth  must  combineto  make 
the  desertion  complete.**  And  In  the  case 
of  Alklre  Alhlre.  ante,  11,  (recently  de- 
cided by  this  court,)  It  is  held  that  "deser- 
tion. In  dlvurce  law,  Is  thevoluntarysepa^ 
ration  of  one  of  the  married  parties  from 
tbe  other,  or  the  voluntary  refusal  to  re- 
new a  euepended  cohabitation,  without 
Justification  either  In  the  consent  or  the 
wrongful  conduct  of  tbe  other.  ** 

Looking,  then,  to  the  evidence  In  the 
case,  with  a  view  of  applying  the  same  to 
the  law,  we  find  that  Presly  E.  Donahoo, 
a  witness  called  by  said  Samuel  V.Martin, 
in  answer  to  a  question  asked  him, states: 
"I  have  heard  the  plaintiff  say  several 
times  that  sheintended  to  leave,  and  never 
Intended  to  come  back  any  more,  and  that 
she  woold  make  him  come,  and  get  down 
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on  hie  knees,  and  cry  and  b^.  If  she  did 

come  back,  and  that  he  bad  done  the  like 
before;  and  when  she  left  I  was  present, 
and  she  went  to  Laurel,  to  a  meeting ;  and 
when  she  left  she  appeared  to  be  In  a  good 
humor,  and  said  she  would  be  back  Mon- 
day ;  and  she  has  not  returned  yet ;  and 
the  defendant,  S.  V.  Martin,  was  present, 
and  furnished  her  a  horse  to  go  away  on. 
and  did  not  drive  her  off.  They  both  ap- 
peared  tobein  a  good  humor."  James  W. 
White  was  aeked :  "State  whether  the  de- 
fendant procured  you  to  visit  his  wife  after 
she  left;  and,  If  so,  state  what  he  said  to 
tell  her,  and  what  she  told  you  in  return 
to  his  compliment."  and  answered:  "He 
said  he  expected  be  would  have  to  get  me 
to  go  after  his  wife,  and  I  told  him  I  could 
not  go  then;  and  I  saw  her  as  many  as 
three  or  four  times,  and  she  told  me  she 
was  not  coming  back  any  more.  **  And  P. 
H.  Holcomb  says  he  carried  a  note  to  her 
from  defendant,  which  read  as  follows: 
"Christina  Ann  Martin:  You  will  pleaoe 
come  home  to  my  new  house,  for  I  wish  to 
take  care  of  yon  as  long  as  yon  live;  or,  if 
you  won't  live  with  me,  I  will  have  yon 
taken  care  of  the  best  I  can  on  my  own 
farm.  [Signed]  S.  V.  Martin.  "  And  the 
plaintiff  said  she  did  not  have  to  come 
home, to  bepoieonedtodeath.  Thewelght 
of  the  evidence  In  the  cause  Is  that  said 
plaintiff  was  continually  quarreling  with 
the  defendant;  that  she  was  well  and  com- 
fortably provided  for  while  she  remained 
with  tbe  defendant;  and  that  when  she 
left  she  was  riding  one  of  the  defendant's 
horses,  and  botb  parties  seemed  to  be  In 
a  good  humor.  Her  subsequent  conduct, 
however.can  leave  no  room  fordoubt  that 
she  left  with  the  Intention  of  deserting  and 
abandoning  her  home  and  her  husband. 
In  assuming  the  marriage  relation,  it  is  un- 
derstood that  the  contracting  partlee  do 
BO  fully  aware  of  the  frallttee  and  Imper- 
fections of  human  nature,  and  consclouH  of 
the  fact  that  mutual  forbearance  mnat  be 
practiced  to  enable  them  to  pursue  pleas- 
antly the  Journey  of  life  as  companions; 
each  party  undertaking  to  overlook  moral 
wrongs  and  Infirmities  in  the  other.  Tbe 
t>e8t  Interests  of  society,  decency,  and  mo- 
rality combine  In  demanding  thattheobtl- 
gatlons  taken  upon  themselves  by  the  par- 
ties who  enter  Into  the  marriage  contract 
should  not  be  abandoned  and  disregarded 
upon  the  mere  whim  or  caprice  of  either 
party,  or  upon  Blight  cause,  real  or  Imag- 
inary; but  the  cause  which  will  juHtlfy 
such  abandonment  or  desertion  must  be 
confined  and  r^uiatud  by  l^al  limits.  If 
we  would  avoid  social  anarchy,  free-love* 
Ism,  and  its  natural  consequenceH.  To 
guard  society  against  these  evils,  the  law 
has  prescribed  well-defined  limits  and  re- 
strictions, and  does  not  allow  either  party, 
for  slight  cause,  to  abandon  or  deuert  the 
other,  but  it  must  be  reasonable  cause 
which  }URtlfiee  such  desertion  or  abandon- 
ment; and  what  I  understand  by  "willful 
desertion"  Is  the  Intentional  cessation  of 
cohabitation  without  such  reaHonnble 
cause.  In  Pennaylvanla,  It  has  been  held 
that  the  reasonable  cause  which,  within 
the  divorce  statutes  of  the  state,  wonld 
Justify  one  of  the  married  parties  in  leav- 
ing the  othermn8tbeBuchcon4ucta8  could 

Digitized  by  VjOOglC 


16  SOUTHEASTERN 


be  made  the  foundation  of  a  Judicial  pro- 
ceeding for  dl  vorce.  Bu  tier  v.  Bu  tier.  1  Pare. 
£q.  Caa.  329.  And  in  tbecaseof  Carr  t.  Carr, 
22  Grat.  168.  the  coart  held :  "  That  a  hus- 
band  IsradeanddlctatoriaJ  Inhlsspeech  to 
hia  wife,  exacting  hi  hia  demands  upon  her, 
cuid  Bometimes  unkind  andn^iftent  In  hia 
treatment  of  ber,  even  when  she  was  alck, 
and  worn,  and  weary,  In  watching  and 
uurBlng  their  sick  child,  Is  no  legal  grounds 
for  her  leaving  him. "  In  the  case  of  Alklre 
V.  Alklre,  supra,  this  court  held  that  "the 
wrongful  conduct  or  Justlflable  cause 
which  wtU  warrant  a  willfal  separation, 
or  continuance  of  It,  must  besach  as  could 
be  made  the  foundation  of  a  judicial  pro- 
ceeding for  a  divorce  a  mensa  et  tboro. " 
Bishop,  on  Marriage  and  Divorce,  in  dis- 
cussing this  subject,  says,  (volume2.  S  S8:) 
"Therefore, following  analogies  to  varions 
propositions  which  have  been  dlscosaed  In 
earlier  parts  of  these  volumes,  the  rule 
should  be  thatthe  misbehavior  of  theplain- 
tltr,  to  bean  absolute  bar,  must  be  of  a  nat- 
ure to  renderltasufflclentlegalcauseforat 
leaeta  Judicial  separation."  Owing  to  the 
diversity  of  human  character,  and  the  varie- 
ty existing  in  the  degrees  of  culttire,  reflne- 
men  t,  and  sensibility  of  different  parties,  the 
causes  which  would  be  regarded  as  Insuffer- 
able cruelty  by  one  might  be  utterly  disre- 
garded by  another.  Hence  the  necessity 
has  arisen  for  determining,  by  some  fixed 
standard,  when  willful  desertion  and 
abandonment,  without  reasonable  cause, 
exists,  and  this  criterion  must  be  found  in 
the  rulings  of  the  courts  which  determine 
the  law  upon  the  subject ;  and,  applying 
these  rulings  to  thefacts  proven  in  the  case 
at  bar,  I  am  led  to  the  conclusion  that  the 
plaintiff,  Christina  A.  Martin,  Is  not  en- 
titled to  the  relief  prayed  for  In  her  bill, 
and  that  the  decree  complained  of  must  be 
rereraed,  and  her  bill  dismissed:  but  I  am 
of  oplulon  tbateaid  Samuel  V.Martin,  the 
defendant,  is  entitled  to  the  relief  prayed 
for  in  bis  cross-bill,  and  a  d/vorcea  vioeulo 
msittimonti  is  decreed  him ;  and  the  plain- 
tiff, Christina  Martin,  must  pay  the  costs 
of  this  appeal,  and  the  costs  incurred  In 
the  circuit  court. 

Snyder,  P.,  and  Bbannon  and  Lucas, 
J  J.,  concurred. 


Satrb'8  Adh'r  t.  Habpold  et  a/. 

(Supreme  Court  qr  Appeals  of  Wett  VIrgMtt. 
Harch  Ifi,  1S90.) 

Bb8  Judicata— Fokbion  JncQHSNTS  —  Eqcitablr 
Bbubf.  . 

1.  An  adjadlcation  byacoort  having  Jorlsdlo- 
tlon  of  the  Bubjeot-matter  and  tha  parties  Ib  final 
and  conclusive,  not  only  as  to  the  matters  actually 
determlDPd,  but  as  to  every  other  matter  which  the 
parties  mltrht  have  litigated  as  Incident  thereto, 
anil  coming  within  the  legitimate  purview  of  the 
(tubj>ct''matter  of  the  action.  It  la  not  essential 
that  tho  matter  should  have  been  formally  put  in 
issue  in  a  former  suit,  but  It  is  sufBclent  that  the 
»tntHM  of  tho  suit  was  such  thatthe  parties  might 
have  had  the  matter  disposed  of  on  its  merits.  An 
erroneous  ruling  of  the  court  will  not  prevent  the 
matter  from  being  res  Judlcnin. 

2.  The  above  rule  applies  not  only  to  Judg- 
ments and  decreea  of  the  courts  of  the  same  state, 
but  to  the  Judgments  and  dsereea  of  tha  courts  of 
an;  atate  of  the  Union,  whenaverqueatlon^  in  any 
^ner  Btate,  providsd  there  was  peraonal  aervioe 
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or  an  appearanoeof  the  partJes  to  the  soit  in  t^a 
sister  state. 

8.  The  mere  insolvency  of  a  jadgment  creditor 
WlU  not,  of  itself,  justify  an  InjunctTon  a^inst  the 
enforcement  of  a  judgment  at  law  apon  the 
ground  of  a  set-off,  whioh  might  have  been  plead- 
ed at  law  at  the  tdme  gnoh  Judgment  was  reooversd. 
{ai/tUOnu  by  the  Oourt.) 

Appeal  from  drcalt  eonzt,  ICason  eoiin* 

ty. 

Tomlinaon  &  WU^  and  C.  E.  Hof^,  for 
appeUants.  Slmpaon  &  Howard  and  J.  B. 
MeaageTf  for  appellee. 

Sntdbr,  p.  On  August  13,  1878.  E.  C. 
Harpold  made  his  negotiable  note  for  9.'362» 
payable  30  days  after  date,  to  the  order  of 
the  Tyro  Mill  Company,  at  the  First  City 
Bank,  Pomeroy,  Ohio.  Before  maturity, 
this  note  became  t^e  property  of  John  W. 
Sayre.  In  the  faU  of  1879  said  Sayre  hired 
from  Julia  W.  Harpold,  the  wife  of  said 
E.  C.  Harpold,  a  certain  barge,  named  the 
"  Hattie, "  to  use  In  carrying  a  cargo  of 
freight  from  the  city  of  Pomeroy,  Ohio,  to 
New  Orleans,  La.,  and  agreed  to  pay  for 
the  use  of  said  barge  the  one-half  uf  the 
amount  received  by  him  fortbefrelghtcar- 
ried  on  said  trip;  and,  further,  to  return 
said  barge  to  the  plain  tiff.  Atthesametime 
the  said  Julia  W.  Hiarpold  delivered  to  said 
Sayre  an  order  in  writing,  signed  by  her, 
directing  him  to  apply  so  much  of  her 
share  of  the  earnings  of  the  barge  Uckttie 
on  said  trip  as  would  pay  on  the  aforeeaJd 
note  of  her  husband,  and  pay  the  residue 
of  said  earnings  to  her  husband  for  lier. 
Under  this  arrangemimt  Sayre  took  pes- 
session  of  the  barge,  and  made  the  trip  to 
New  Orleans,  but  on  the  way  back  the 
barge  was  lost  In  the  Mississippi  river,  and 
never  returned.  In  May,  IbSiB,  Julia  W. 
Harpold  and  E.  C.  Harpold,  her  husbaud* 
brought  eji  action  In  the  circuit  court  of 
the  city  of  St.  Louis,  In  the  state  of  Mis- 
souri, to  recover  $840  as  the  one-half  of  the 
earnings  ot  said  barge,  and  $8,000  as  the 
value  of  the  said  barge.  Personal  service 
to  answer  aald  action  was  had  In  the  city 
of  St.  Louis  on  said  Sayre,  and  he  ap- 
peared thereto  by  counsel,  at  first  for  the 
purpose  only  of  moving  to  dismiss  the 
case  on  the  ground  that  he  was  a  non-res- 
ident of  the  state  of  Missouri,  and  had 
been  Improperly  enticed  to  come  to  St. 
Louis  by  tiie  plalntiOs  for  the  putpoBe  of 
serving  the  summons  upon  him;  butafter^ 
wards  he  appeared,  and  on4ils  motion  the 
case  was  transferred  to  the  circuit  court  of 
the  United  States  for  the  eastern  district 
of  Missouri.  After  the  case  had  been  so 
removed,  the  defendant  Sayre  filed  in  said 
last- mentioned  court  his  answer  to  the 
plaintiffs'  petition,  in  which  he  denied  all 
and  singular  the  allegations  of  said  peti- 
tion. And  thereupon,  on  September  27, 
1S84,  the  case  was  tried  by  a  Jury,  and  a 
verdict  and  Judgment  rendered  agaixist 
htm  for  $K40,  with  Interest  and  costs.  Id 
April,  ifiS5,  the  said  Julia  A.  Harpold  and 
E.  C.  Harpold,  her  husband, commenced  In 
the  circuit  court  of  Mason  county,  in  this 
Btnte,  against  the  said  John  W.  Sayre,  an 
action  ur  debt  for  $1,232.64,  the  a^regate 
amount  of  the  debt.  Interest,  and  costs  of 
the  Judgment  recovered  by  them  agi^nat 
him  In  the  drcoit  court  of  uie  United  States 
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as  aforesaid.  Wtalle  tbls  action  waa  pend- 
ing and  QDdetermlued  tbe  said  John  W. 
Sayre  filed  hta  bill  in  the  said  circuit  court 
of  Mason  county  against  tbe  said  Julia  W. 
Harpold,  E.  G.  Harpold,  and  others:  and 
upon  the  all^atlons  of  his  said  bill  he  on 
February  8, 1886,  obtained  from  said  court 
an  Injunction  to  inhibit  and  restrain  the 
said  Harpulds  from  further  prosecuting 
said  action  until  the  further  order  of  said 
court.  Theplalntlir  Sayre,  in  his  bill,  after 
setting  out  the  foregoing  facts,  avers  that 
the  recovery  had  against  him  In  the  said 
United  States  court  was  for  the  hire  of  the 
barge  alone,  and  nothing  was  recovered 
fur  the  loss  of  the  ba^e;  that  he  had  a 
good  and  valid  defense  to  said  action,  but 
was  prevented  from  making  the  same,  for 
the  reason  that  bis  defense  consisted  in 
showing  tiiat  he  bad  paid  the  entire 
amount  of  the  hire  of  said  barge,  and  tbe 
same  was  in  part  paid  by  the  aforesaid 
note  of  $562,  and  he  had  at  the  time  mis- 
placed said  note,  and  could  not,  after  dili- 
gent search.  And  it;  that  he  offered  to 
prove  before  said  court  that  he  had  paid 
said  hire  by  crediting  said  note  thereon, 
and  paying  the  balance  to  £.  C.  Harpold  In 
pursuance  of  the  aforesaid  order  of  Julia 
W.  Harpold;  but  the  court  ruled  out  the 
evidence,  and  would  not  alio  w  eald  facts 
to  be  proved  In  the  absence  of  said  note; 
that,  he  has  since  found  said  note,  which 
be  exhibits  with  his  blU;  and  he  further 
avers  that  the  defendants  Jnlla  A.  and  E. 
C.  Harpold  are  non-residents  of  this  state, 
and  that  they  are  both  insolvent.  Tbe 
defendants  Julia  A.  and  E.  C.  Harpold  de- 
murred to  the  plaintiff's  bill, andanswered 
the  same,  denying  that  tbe  plaintiff  ever 
misplaced  tbe  said  note  of  $562,  or  that  he 
offered  any  evidence  on  tbe  trial  in  tbe 
said  nnlted  States  court,  or  that  said 
court  ruled  out  any  evidence  offered  by 
bim.  They  also  denied  that  they  were  In- 
solvent, or  that  said  Judgment  had  been 
paid  as  alleged  In  the  bill.  The  plaintiff 
having  died,  the  cause  was  revived  in  Ihe 
name  of  H.  O.Neaee.as  bis  administrator. 
Tbe  cause  was,  on  September  20, 1887,  final- 
ly beard  upon  tbe  pleadings  and  proofs ; 
and,  tbe  court  being  of  opinion  that  the 

f)laintitf  was  entitled  to  a  credit  on  the 
adgment  of  the  nnlted  States  court  In  fa- 
vor of  tbe  Harpolds  for  tbe  amount  of  the 
said  note  of  $562,ttoverruled  thedemurrer 
to  t^e  bill,  and  made  the  injunction  per- 
petual as  to  said  amount.  From  this  de- 
cree the  d^endants  JuUa  A.  and  E.  C.  Har- 
pold have  appealed  to  this  court. 

The  appellants  Insist  that  tbe  circuit 
court  erred  In  overruling  tbe  demurrer  to 
the  plaintiff's  bill.  It  is  weU  settled  that 
an  adjudication  by  a  court  having  Jurls- 
diction  of  the  subject-matter  and  the  par- 
ties is  final  and  conclusive,  not  only  as  to 
the  matters  actually  determined,  hut  as 
to  every  other  matter  which  tbe  parties 
might  have  litigated  and  bad  decided  as 
incident  to  or  wsentlally  connected  with 
the  subject-matter  comli^  within  the  legit- 
imate purview  of  the  original  action, 
both  In  respect  to  the  matters  of  claim  and 
defense.  It  is  not  even  essential  that  the 
matter  should  bare  been  formally  or  dis- 
tinctly p«t  In  Issue  in  a  former  suit.  It  Is 
nifflcdent  tbat  tbe  stKtne  of  the  suit  was 
T.ll8.s.no.l— 2 
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such  tbat  the  parties  might  have  bad  the 
matter  disposed  of  on  Its  merits,  if  they 
had  presented  all  their  evidence,  and  the 
court  had  properly  understood  the  facts, 
and  correctly  applied  the  law  to  the  facts. 
If  either  party  fails  to  present  all  his  evi- 
dence, or  mismanages  bis  case,  or  after- 
wards discoTera  additional  evidence,  or  It 
the  court  itself  decides  erroneously,  nev- 
ertheless the  judgment  or  decree,  until  va- 
cated or  corrected  by  appeal,  or  in  some 
other  appropriate  manner,is  asconclusire 
upon  tbe  parties  as  though  all  such  legiti- 
mate and  Incidental  mCLtters  had  been  liti- 
gated, and  the  controversy  settled  in  ac- 
cordance with  the  principles  of  abstract 
Justice.  The  mere  fact  tbat  abstract  jus- 
tice has  been  defeated  by  reason  of  tbe  neg- 
ligence of  the  Injured  party,  or  the  errone- 
ous rulings  of  the  court,  will  not  impair 
the  validity  and  conclusiveness  of  tbe  Judg- 
ment or  decree.  AU  such  matters  will  be 
held  to  he  res  atijudicata  in  any  subsequent 
litigation  between  the  same  parties  or 
their  privies.  Corrotbers  v.  Sargent,  20 
W.  Va.  861;  Tracey  v.  Shumate,  22  ^  .  Va. 
475:  McCJoy  v.  McCoy.  29  W.  Va.  794,  2  S. 
E.  Rep.  809. 

The  rule  above  announced  applies  not 
only  to  Judgments  and  decrees  pronounced 
in  the  courts  of  tbe  same  state,  but,  under 
the  provisions  of  tbe  federal  constitution, 
it  Is  extended  and  applies  to  tbe  Judg- 
ments and  decrees  rendered  by  tbe  courts 
of  any  state  of  tbls  Union,  whmever  quea- 
tloned  or  assailed  In  a  sister  state,  provid- 
ed there  was  personal  service  upon,  or  an 
appearance  by,  the  party  complaining  to 
the  action  in  the  sister  state.  Blaclc  T. 
Smith,  18  W.  Va.  780;  Mills  v.  Duryee,  7 
Cranch,  481;  6  Rob.  Pr.  483.  There  Is  a 
general  qualification  to  thedoctrlneabove 
announced,  which  permits  a  defendant.  In 
a  Judgment  at  law  to  obtain  relief  In  eq- 
uity against  such  Judgment  for  equitable 
causes.  But  this  qualification  is  very  re- 
stricted, and,  according  to  the  uniform  de- 
cisions of  the  courts  of  Virginia  and  this 
state,  a  party  will  not  be  entitled  to  relief 
against  such  Judgment  In  a  court  of  eq- 
uity, unless  be  clearly  shows  tbat  he  was 
prevented  from  availing  himself  of  a  l^al 
defense  at  law  by  reason  of  some  fraud, 
accident,  or  surprise,  or  some  adventitious 
circumstance  beyond  bis  control.  If  tbe 
failure  to  make  the  defense  at  law  Is 
chargeable  to  his  mistake,  fault,  or  negli- 
gence, be  will  not  be  entertained  Inequity. 
Shields  V.  Mcaung.  6  W.  Va.79;  Knapp  v. 
Snyder,  16  W.  Va.  486;  Alford  r.  Moore's 
Adm'r,  Id.  697:  Meem  t.  Bucker,  10  Qrat. 
506 ;  Slack  v.  Wood,  9  Grat.  40. 

Applying  these  legal  principles  to  tbe 
cause  at  bar,  does  the  plaintiff's  bill  show 
acaseforequltablerelief  ?  Thefirst  ground 
alleged  Is  that  he  was  Improperly  enticed 
to  go  to  St.  Louis  for  the  purpose  of  giv- 
ing the  courts  ol  that  city  Jurisdiction.  A 
sufficient  answw  to  this  claim  is  lAo  alle- 
gation of  the  bill  tbat  before  tbecourt  was 
called  upon  to  decide  this  question  the 
plaintiff  here  unconditionally  appeared  to 
theaction,and  onblsmotlon  had  ttaesame 
removed  to  the  federal  court.  It,  there- 
fore, we  concede  that  be  was  Improperly 
sued  in  the  state  conrt  In  Missouri,  we 
could  not  bold  that  tbe  lederiU  court  to 
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whlcb  he  had  voluntarily  removed  the 
case  had  not  JurfBdlctlon.  By  falB  own  ac- 
tion he  selected  the  court  by  which  the 
final  Judgment  against  him  was  pro- 
nounced. The  next  ground  alleged  la  that 
he  had  misplaced  the  note  for  $G62,  and 
was  unable  to  produce  it  at  the  trial  at 
law;  that  he  offered  to  prove  that  he  had 
paid  the  claim  aned  on,  but  theconrt  ruled 
out  the  evidence,  and  would  not  allow 
Bald  facts  to  be  proved,  In  the  absence  of 
said  note.  Upon  proper  proof  of  the  loss 
of  the  note,  it  was  certainly  competent  for 
him  to  prove  Its  contents,  and,  if  the  court 
refused  to  permit  him  to  do  so,  his  remedy 
was  to  ask  for  a  new  trial  and  a  review 
of  the  action  of  the  court.  The  fact  that 
thecourt  erred  In  ruling  as  It  did,  does  not 
entitle  the  injured  party  to  relief  In  acourt 
of  equity.  But  the  record  which  the  plain- 
tiff exhibits  with  hfa  bill  falls  to  showthat 
he  either  pleaded  payment  or  set-off,  or 
offered  to  prove  payment,  or  that  the 
court  rejected  any  evidence.  The  whole 
d()ttii8emade,so  far  astherecord  dlacloses, 
waa  simply  an  effort  to  establish  that  the 
plaintiffs  never  had  any  cause  of  action 
against  him. 

The  only  other  ground  allseed  in  the  bill 
is  that  both  of  the  defendants,  Julia  A. 
and  E.  C.  Harpold,  are  non-residents  of 
this  state,  and  that  they  are  Insolvent. 
It  seems  to  me  very  clear  that  the  non- 
residence  of  the  plalntlfta  in  the  ]ndgm«it 
at  law  will  not  entitle  the  plaintiff  to  re- 
lief In  equity.  The  law  makes  no  distinc- 
tion In  respect  to  the  legal  rights  of  par^ 
ties  properly  before  the  courts.  The  ques- 
tion then  arlscH,  does  the  fact  that  the 
plaintiffs  In  the  Judgment  at  law  are  In- 
solvent entitle  the  plaintiff  here  to  relief 
which  he  would  not  be  entitled  to  If  they 
"were  aolveht?  It  the  claim  had  been  a 
payment  Instead  of  a  set-off,  the  solvency 
or  insolvency  of  the  plaintiff  In  the  Judg- 
ment would  t>e  wholly  Immaterial,  because 
It  would  be  lost,  In  either  event.  If  that 
Is  true  In  regard  to  a  payment,  It  Is  equal- 
ly true  in  respect  to  a  set-off,  for  the  cases 
make  no  distinction  between  payments 
and  set-offs.  Ttaed^anltof  theparty  com- 
plaining, and  not  the  drcnmstancee  of  the 
plaintiff  In  the  Judgment,  is  the  criterion 
upon  which  equity  refuses  relief.  While 
the  authorities  In  other  states  maybecon- 
fiictlng  as  to  whether  the  insolvency  of  a 
judgment  creditor  will,  of  Itself,  Justify  an 
Injunction  against  the  enforcement  of  a 
Judgment  at  law  upon  the  ground  of  a 
set-off  which  might  have  been  pleaded  at 
law,  I  think  the  dedslons  of  the  courts  of 
Virginia  and  this  state  Indicate  very  dis- 
tinctly that  they  would  not  entertain  an 
Injunction  upon  that  ground  alone.  The 
rule  In  these  states,  as  before  sbown,  lim- 
its and  restricts  the  relief  In  equity  to  cases 
In  which  the  defendant  has  been  prevented 
from  using  his  set-off  at  law  by  fraud,  ac- 
cident, surprise,  or  some  adventitious 
circumstance  beyond  his  control.  None 
of  them,  BO  far  as  I  have  been  able  to 
find,  hold,  or  even  mention,  the  Insolvency 
of  the  judgment  creditor  as  a  ground  for 
relief  in  equity;  and  most  of  the  cases  are 
those  In  which  the  plaintiff  in  thejndgment 
was  Insolvent.  If  he  had  not  been  Inaolv- 
eat,  he  could  be  sued  at  law  on  the  set-off. 


and  there  would  be  no  good  reason  lor 
coming  Into  equity.  Upon  the  whole,  I 
think  the  circuit  court  should  have  sus- 
tained the  demurrer  to  the  plaintiff's  bill, 
and  that  It  erred  In  not  doing  so.  But,  If 
there  could  be  anyqueatlon  as  to  this  con- 
clnslon,  the  decree  Is  neverthdeee  errone- 
ona,  because  the  controverted  allegations 
of  the  bill  are  not  sustained  by  ibe  proofs. 
The  decree  ot  the  drcalt  court  mnat  be  re- 
veraed,  and  the  bill  dlamlssed. 

BaufNON  and  Logas,  JJ.»  concurred. 

Enoush,  J.,  absent. 


Omo  River  B.  Co.  v.  Sehon. 

(Supr&mt  Court     Appeals  qf  Wat  VinHniiu 
torch  flTlMO:) 

Ibsub  out  ov  CKuroBBT— tesonno  PsanmiiuicB. 

A  cause  la  which  It  Is  heldr—F(rst,  upon  the 
facta  aoci  circomfltanoes  appearioK  In  the  record, 
that  the  circuit  court  improperly  durected  an  lasne 
out  of  chancery ;  and,  (acond,  npon  the  pleadings 
and  proof  I,  that  the  plaintiff  ia  entitled  to  a  spetdflo 
execution  of  the  contract  alleged  in  its  bUL 
(SvUabuf  by  the  Court) 

Appeal  from  drcult  court,  Mason  coun- 
ty. 

V.  B.  Archer  and  J.  H.  Coacb,  Jr.,  tor 
appellant.  J.  B.  Men&fcer,  Gann  A  Gib- 
bonSf  and  C,  E.  Hogg,  for  appellee. 

Sntdbb,  P.  In  August,  1887,  the'Obto 
Biver  Railroad  Company  exhibited  Its  bill 
In  the  circuit  court  of  Mason  county 
against  A.  L.  Bebon,  In  which  It  allegred 
that  It  was  chartered  under  the  laws  of 
this  state  to  construct  and  operate  a  line 
of  railroad  from  a  point  In  Ohio  county 
to  Ft.  Pleasant,  In  Mason  county;  tbat, 
for  the  purpose  ot  ^teettng  the  said  ob- 
ject. It  became  necessary  to  acquire  from 
the  landholders  along  Its  route  the  rl|?ht 
of  way  upon  which  to  construct  and  oper- 
ate Its  road,  and  that  on  January  25, 1886, 
it  entered  into  a  written  contract  with 
the  defendant,  Sehon,  a  copy  of  which  ia 
filed  as  Exhibit  A  with  its  bill,  by  which 
the  aald  Sehon  granted  to  It,  as  a  right  of 
way,  a  atrip  of  land  QO  feet  wide  throngh 
his  farm  in  Mason  coonty,  and  released  a]1 
damages  which  might  be  sustained  by  rea- 
son ot  the  construction  of  Its  road,  and 
further  agreed  to  convey  said  strip  of  land 
by  deed  upon  demand  to  the  plaintiff ;  that 
in  pursuance  ot  said  contract  the  plaintiff 
took  possession  of  said  right  of  way,  and 
constructed  its  road  thereon,  and  to  now 
operating  the  same  as  a  part  of  its  line  of 
railroad  through  the  Ohio  vall^;  that,  in 
consideration  of  said  right  of  way,  the 
plaintiff  agreed  to  do  certain  things  which 
it  alleges  It  bas  fully  performed ;  that  in 
July,  1887,  many  months  after  said  rail- 
road was  constructed  and  in  operation, 
thr«  defendant  brought  bis  action  of  eject- 
ment against  plaintiff  in  the  circuit  court 
of  Mason  county  to  recover  from  plalnttff 
said  right  of  way,  which  action  Is  stlU 
pending  and  undetermined.  ThebUl  prays 
that  the  defendant  may  be  enjoined  from 
prosecuting  said  action  of  ^ectmeat,  and 
that  he  may  be  compelled  to  apedflcally 
execute  said  written  contract  by  convey- 
ing to  tbe  plaintiff  the  said  right  ot  way. 
and  for  general  TtAHiA.  C^iuAngust  U,  1887, 
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an  Injiinetlon  was  awarded  ae  prayed  for 
in  said  bill.  The  defendant  filed  his  an- 
swer to  aatd  bill,  In  n-bich  he  admits  that 
the  plaintlir  has  constructed  and  is  operat- 
ing Its  railroad  as  alleged  In  the  bill,  but  he 
denies  that  he  entered  Into  with  the  plain- 
tiff any  such  contract  as  that  allied  In 
the  bill;  that,  while  he  did  ai^ree  that  the 
plaintiff  miKlit  construct  and  operate  Its 
road  throQgb  his  land,  be  did  not  agree 
that  It  should  do  so  upon  that  part  of  hla 
land  whoe  gald  road  Is  now  located ;  and 
he  denies  that  the  paper  exhibited  with 
the  bill  Is  a  copy  of  the  contract  entered 
Into  between  him  and  the  plaintiff.  The  de- 
fendant prays  that  the  said  injunction  may 
be  dlesolTed.  and  that  be  may  be  allow^ 
to  prosecute  bis  action  of  ejectment.  Dep- 
oeitloDB  were  taken,  and  on  May  18,1888, 
the  caiue  came  on  to  be  heard  upon  the 
pleadings  and  proofs,  and  the  mutton  of 
the  defendant  to  dissolve  the  injunction; 
on  consideration  whereof  the  court,  de- 
clining then  to  pass  upon  said  motion, 
ordered  that  a  jury  be  impaneled  to  try 
"whether  Exhibit  A,  filed  with  the  plain- 
tiff's bill.  Is  a  true  and  correct  copy  of  the 
contract  made  between  the  plaintiff  and 
defendant,  as  chained  in  the  plaintiff's  bill, 
astf  wbt/ther  aaSd  Exhibit  A  Mix  forth  the 
real  contract  made  and  entered  into  be- 
tween the  plaintiff  and  the  defendant." 
Afterwards,  on  the  motion  uf  the  plaintiff, 
the  court  struck  out  of  ttaelssue  thewords 
which  are  Italicised;  and  thereupon  the 
defendant  moved  the  court  to  set  aside 
the  Issue  as  Improperly  awarded,  which 
motion  the  court  overruled.  The  Issue 
was  tried  by  Jnryi  and  a  verdict  returned, 
flndlns  "that  said  Exhibit  A  Is  not  a  troe 
copy  of  the  contract  made  between  the 
plaintiff  and  defendant,  as  charged  In 
plaintiff's  blU. "  The  plaintiff  then  moved 
the  court  to  set  aside  said  verdict,  which 
motion  the  court  overruled.  On  May  17, 
18S9,  the  court  entered  a  decree  diBsolvlng 
the  injunction,  and  dismissing  the  plain- 
tiff's bill,  and  from  tbat  decreetha  plaintiff 
has  appealed.  The  bill  In  this  cause  seeks 
to  attain  two  objects:  First,  to  enjoin 
the  defendant  from  prosecuting  bis  action 
of  ejectment;  and,  second,  the  specific  ex- 
ecution of  an  alleged  contract  for  the  con- 
veyance to  the  plaintiff  by  the  defendant 
tif  a  right  of  way  through  bis  farm. 

The  errors  assigned  by  the  appellant  are 
thattheclrcultcourterred — First,in  direct- 
ing the  issue  to  a  Jury;  and,  second.  In 
dissolving  tbe  Injunction  and  dlsmlBsing 
the  bill.  In  my  view  of  the  cause,  both  of 
these  assignments  are  well  taken.  The 
real  and  material  controversy  in  this  suit 
Is  whether  or  not  Exhibit  A.  filed  with  the 
plalntia*8  bill,  is  a  true  copy  of  tbe  con- 
tract executed  to  the  plaintiff  by  the  de- 
fraidant.  The  said  exhibit  Is  dated  Janu- 
ary 26,  1880,  and  among  other  things  it 
provides  as  follows:  "Thesaid  A.Li.Sehon 
does  hereby  grant  and  convey  unto  the 
said  Ohio  River  BaUroad  Company  the  full 
and  free  right  of  way,  of  the  width  of  60 
feet,  on  the  line  as  last  located  and  pointed 
out  by  J.  A.  Flcklnger,  Esq.,  tor  the  road 
of  said  company,  In,  upon,  and  through 
the  lands  of  tbe  said  A.  L.  Sehon."  The 
defendant  virtually  admits  that  said  ex- 
liibit  Is  a  true  copy  of  the  contract  in  all 


respects,  except  as  to  the  date,  which  he 
claims  Is  about  December  20,  1885,  and  tbe 
words  "as  last  located,  **  which  he  claims 
were  **a8  now  located, "in  the  contract 
signed  by  him.  The  proof  of  the  plaintiff 
shows  that  there  were  but  two  locations 
of  the  railroad  through  the  land  of  the 
defendant,— the  one  made  in  1884,  known 
as  the  "  Gore  Location,  **  which  the  defend- 
ant does  not  claim  to  be  the  one  referred 
to  in  his  contract;  and  the  other  made 
on  January  6, 1886,  by  J.  A.  Flcklnger. 
According  to  tliis  contention  there  was 
bnt  one  location  ever  made  by  Ficklnger; 
and,  if  this  is  true,  then  the  substitution 
of  the  words  "as  last  located"  for  tbe 
words  "as  now  located**  would  be  an  en- 
tirely Immaterial  alteration,  and  would 
not  In  any  degree  change  the  purport  and 
legal  effect  of  the  contract,  because,  In  ei- 
ther event,  the  worcli  would  necessarily 
refer  to  and  Identi^  one  and  the  same  lo- 
cation; that  Is,  the  only  one  made  byFlck- 
Inger.  The  defendant.  In  order  to  show 
that  the  Interchange  of  these  words  Is  ma- 
terial, attempted  to  prove  that  three  loca- 
tions were  made — Fiivt,  the  Gore  location, 
made  In  1884:  second,  a  location  made  by 
Flcklnger  In  December,  1885,  before  the  said 
contract  was  made;  and,  tltird,  a  loca- 
tion made  in  January,  1886,  alter  said  con- 
tract had  been  executed.  He  claims  that 
the  location  made  In  December,  1885,  Is  the 
one  referred  to  "as  now  located**  In  the 
contract  signed  by  him,  and  that  the  one 
located  In  January,  lE^,  Is  the  one  on 
whichtheroad  has  been  constructed.  But, 
even  If  this  were  true,  the  words  "as  last 
located"  would  have  precisely  tbe  same 
effect;  provided, as  he  daims,the  contract 
had  been  executed  in  December,  1885,  be- 
fore the  location  In  January,  1886,  had  been 
made. 

If,  however,  the  defendant  Is  mistaken 
either  as  to  the  date  of  the  contract,  or  as 
to  the  fact  that  three  locations  bad  been 
made,  then  the  proof  offered  by  him  is 
clearly  inanffldent  to  overcome  the  proof 
of  tbe  plaintiff  that  said  Exhibit  A  Is  sub- 
stantially, if  not  literally,  a  true  copy  of 
the  contract  executed  by  tbe  defendant. 
The  defendant  In  his  testimony  says  there 
were  three  surveys  through  his  land,— the 
first  made  by  Gore  in  1884,  the  second  in 
December,  1885,  and  the  third  In  January, 
1886,— the  two  latter  having  been  made, 
he  says,  by  J.  A.  Flcklnger.  What  tbe  de- 
fendant means  bythreesurveys  is  explained 
in  the  following  question  and  answer  In 
his  testimony:  "Question.  Now,  please 
state  all  you  may  know  about  tbe  matter 
in  controversy  between  you  and  the  rail- 
road, beginning  back  at  the  time  of  these 
surveys.  Answer.  Well,  sir.  In  the  fall  of 
*85,  Mr.  Flckloger  asked  me  what  I  would 
take  for  a  right  of  way  through  my  place 
for  a  railroad  where  the  Gore  survey  went 
through.  I  told  him  I  would  not  take  any 
sum  they  might  give  me  for  the  first  sur- 
vey ;  I  mean  the  Gore  survey.  Flcklnger 
then  asked  me  what  I  would  take  if  they 
laid  over  towards  a  certain  piece  of  low 
land  before  spoken  of  by  the  witnesses  In 
this  case.  Itoldhlm  then  if  they  would  go 
far  enough  west  to  drain  the  swamp,  and 
put  me  in  a  coal  switch  at  or  near  the 
cro»IaB  ol  my  coal  tea*.^  I(5^{5^g, 
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the  company  the  right  of  way.  He  and  I 
talked  out  to  the  proposed  Bite  or  land, 
and  he  [Ficktnger]  showed  me  where  he 
would  run.  I  marked  the  course  ol  the 
line  with  my  knife  on  the  fence.  After  that 
he  run  a  line  different  from  that,  further 
east,  and  that  Is  the  place  where  the  road 
1b  conatmcted;  making  a  difference  of 
about  116  feet  at  one  end,  where  it  passed 
out  of  my  farm,  and  about  75  or  80  feet 
where  It  enters  my  farm.  Had  he  put  the 
road  on  the  line  where  he  eald  he  wonld 
put  it,  it  would  have  drained  the  swamp 
which  lies  between  the  railroad  and  the 
public  road.  As  the  road  is  now  located, 
It  does  not  drain  the  swamp,  as  the  bot- 
tom of  the  railroad  sldeditch  is  about  two 
feet  higher  than  the  swamp. " 

It  will  be  observed  there  Is  no  claim  here 
that  any  survey  was  made  in  December, 

1885.  All  he  claims  is  that  he  and  Fickin- 
ger  "walked  out  to  the  propoaed  site," 
and  that  FIcklnger  showed  him  where 
he  would  run. "  not  where  he  did  run ;  and 
that  "I  marked  the  course  ol  the  line 
with  my  knife  on  the  fence.  **  This  Is  evi- 
dently what  the  defendant  rrfers  to  as  the 
survey  of  December.  1886,  because  in  no 
other  manner  does  he  Indicate  or  describe 
any  survey  as  made  at  that  time.  Then, 
as  showing  what  he  means  by  the  other 
or  January  survey,  he  Bays:  "Afterthat, 
he  run  a  line  different  from  that,  further 
east,  and  that  is  the  place  where  the  road 
In  conBtruct«d. "  Thoa  It  Is  apparent  that 
the  three  surveys  referred  to  Ity  the  defend- 
ant are— Jf7rat,  the  Gore  survey;  second, 
the  walking  over  and  viewing  of  the  pro- 
posed site  In  December,  1886;  and,  third, 
the  survey  afterwards  run,  in  January, 

1886,  on  which  the  road  is  built.  What 
was  done  in  December,  1885,  was  plainly 
not  a  survey  or  location  of  a  railroad,  in 
any  proper  sense  of  those  terms.  There 
may  be  a  survey  without  a  location,  but 
there  cannot  be  a  location  of  a  railroad 
line  without  a  survey.  If.  therefore,  what 
wasdonein  December,  1885,  did  notamount 
to  a  location  of  the  line  of  road,  then,  ac- 
cording to  the  defendant's  own  testimony, 
there  never  was  but  one  location  made  by 
Ficktnger,  and  that  was  necessarily  the 
one  made  In  January.  1886.  And  Bince  the 
contract,  as  admitted  by  the  defendant, 
refers  to  the  line  "as  now  located"  by  FIck- 
lnger, the  location  must  have  preceded  the 
execution  of  the  contract;  and  consequent- 
ly the  date  of  the  contract  muBt  be  In  Jan- 
uary, 1S86.  subsequent  to  the  only  survey 
made  by  FIcklnger,  which  was  made  In 
January,  1S86.  This,  It  seems  to  me,  dem- 
onstrates conclusively  that  the  defend- 
ant is  mistaken  in  saying  that  the  true 
date  of  the  contract  is  in  December,  1885. 
In  confirmation  of  this  conclusion  ae  to 
the  date  of  the  contract,  L.  T.  Pilchard, 
one  of  the  counBel  for  the  defendant  In  this 
case,  and  a  witness  on  behalf  of  the  defend- 
ant* testifies  that  In  the  latter  part  of  Feb- 
ruary, 18R6.  FIcklnger  handed  to  him 
amongother8,the  original  contract  signed 
by  the  defendant,  forthe  purpose  of  having 
him  as  notary  public  take  the  defendant's 
acknowledgment  of  it;  that  at  that  time 
there  were  apparently  no  changes  or  inter- 
lineations in  it;  that  he  showed  It  to  the 
defendant,  who  did  not  object  to  the  word- 


ing of  It,  "but  would  not  acknowledge  It, 
for  the  reason,  as  he  contended,  that  the 
railroad  was  not  located  as  provided  tor 
In  said  contract."  On  cross-examination 
this  witness  says:  "I  am  ol  the  impres- 
sion that  the  contract  signed  by  Mr.  Sehon 
was  dated  on  January  26,  1886."  Thus 
alone,  upon  the  defendant's  evidence,  we 
might  conclude  that  Exhibit  A  Is,  In  mb- 
stance  at  least  a  true  copy  of  the  contract 
executed  by  him.  But  this  question,  it 
seems  to  me,  Is  pot  beyond  controversy  by 
the  plaintiff's  evidence. 

J.  A.  FIcklnger,  the  engineer  who  located 
the  railroad  through  the  defendant's  land, 
and  the  draughtsman  of  the  contract,  tes- 
tifies posltlrdy  that  Exhibit  A  Is  a  true 
copy  of  the  contract.  He  further  testifies 
that  he  never  made  but  one  location  of  the 
railroad  thruugh  defendant's  land,  and 
that  was  on  January  6,  1886;  that  on  the 
same  day.  just  before  making  aald  loca- 
tion, he  ran  a  trial  line  west  of  the  final  lo- 
cation; and  that  after  he  made  this  final 
location  on  which  the  road  is  built  he  and 
the  dtfendant  looked  over  it,  and  the  de- 
fendant  then  "remarked  that  It  was  not 
Just  where  he  expected  it,  but  that  he 
would  grant  the  right  of  way,  which  he 
accordingly  did;"  and  that  the  contract 
was  drawn  and  signed  after  the  location 
had  been  thus  fixed  and  agreed  upon;  that 
soon  alter  the  date  of  the  contract  witness 
sent  It  to  George  W.  Thompson,  the  presi- 
dent of  the  company,  at  Farkersburg. 
William  Harry  testlfles  that  he  was  lev- 
eler  and  topographer  of  the  party  locating 
the  line  of  the  plaintiff's  road ;  that  he  as- 
alsted  FIcklnger  in  the  location  through 
defendant's  land ;  and  that  but  one  loca- 
tion besides  the  Gore  line  was  ever  made 
through  said  land,  and  that  was  made  by 
FIcklnger  in  January.  1886,  This  witness 
states  facts  and  circumstancee  by  which 
he  fixes  the  date  of  the  location,  which 
show  that  it  is  scarcely  posBible  that  he 
can  be  mistaken.  George  W.  Thompsun 
testifies  that  he  received  the  original  con- 
tract from  FIcklnger,  and  handed  it  to  E. 
W.  Wamick,  a  clerk  of  the  company,  with 
dli'ections  to  copy  It,  which  be  did,  and 
that  he  believes  Exhibit  A  to  be  a  true 
copy  E.  W.  Wamick  testifies  that,  by 
direction  of  Col.  Thompson,  he  copied  the 
contract  signed  bythe  defendant, and  that 
said  Exhibit  A  Is  a  true  and  correct  copy. 
The  evidence  also  shows  that,  after  said 
contract  had  been  thus  copied,  the  original 
was  returned  to  Ficktnger,  and  by  him  put 
In  the  bands  of  L.  T.  Pilchard,  as  herein- 
before stated,  and  that  It  has  been  lost  or 
mislaid,  and  cannot  now  be  found  or  pro- 
duced. MyconcluBlon,  therefore,  upon  the 
whole  evidence  and  circumstances  appear- 
ing in  the  cause  at  the  time  the  court  di- 
rected the  isHue  to  be  tried  by  Jury,  is  that 
it  was  the  duty  of  the  court  to  hold  that 
the  said  Exhibit  A  was  in  effect,  if  not  lit- 
erally, as  1  think  It  la,  a  true  copy  of  the 
contract  executed  by  the  defendant,  and 
that  consequently  the  conrterred  In  direct- 
ing said  Issue.  I  am  further  of  opinion 
that,  according  to  thepleadingsand  proofs 
In  this  cause,  the  plaintiff  Is  raitltled  to  the 
specific  execution  of  said  contract,  and 
that  the  circuit  court  erred  In  dissolving 
the  aforesaid  inj  unction^ v)d  dismlsalng 
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the  plalntilf'B  bill.  It  Is  therefore  consid- 
ered that  the  decreed  complained  of  be  re- 
versed, and  that  tbla  cause  be  remanded  to 
the  clrcalt  coart»  with  directions  to  that 
court  to  enter  a  decree  granting  to  the 
plaintlir  the  relief  prayed  for  In  Its  bill,  up- 
on proof  that  the  plaintiff  has  complied 
with  the  terms  of  said  contract  on  Its  part. 

Bbannon  and  Locas,  JJ.,  concarred. 
£HOZ.mH,  jr.,  absent. 

KiLSBBTH  T.  Roots'  Adu'b  et  al. 
(Swprmng  Oomrt  ofAvptaU  of  Wat  Vlmrtnta. 

Al>lIUn8TRA.TOB0— SlLB  OT  I^ALTT— AsSiaNMSKT 

or  DowBK— EqniTT— Fleasiko. 

1.  In  general,  tbe  personal  assets  of  a  dece- 
dent, BO  nu*  as  taey  have  not  been  administered, 
shoiild  be  administered  nnder  tbe  direction  of  the 
court,  and  applied  to  the  payment  of  the  debts  of 
the  decedent  in  relief  of  tbe  realty  descended  to 
tbe  or  devised  to  tbe  devisee.  In  a  suit  or  pro- 
ceeding to  subject  the  realty  to  the  payment  of 
decedent's  debts;  hence  the  court  should  not  de- 
cree the  sale  of  the  realty  of  a  decedent  to  pay  a 
judgment  lien  before  the  accounts  of  tbe  i^mln* 
istrator  have  been  settleiL  and  the  unadministered 
aaaete.  ttany,  ■aeert^ued. 

2.  where  tbe  widow  is  a  defeodsnt  In  tbe  salt, 
and  has  not  elected  to  take  tbe  value  of  her  dower 
in  money,  ber  dower  should  be  assigned  before 
an  out  and  out  sale  of  tbe  realty  is  decreed. 

3.  Where  tbe  bill  alleges  that  there  are  devi- 
sees and  proceeds  against  them  as  "unknown  dev- 
isees,"  under  section  11,  c.  124,  Code,  although  tbe 
domicile  of  the  deceased  was  well  known  and  tbe 
names  of  tbe  devisees  easily  asoertalnable  from  tbe 
will,  the  oourt  should  require  such  devisees  to  be 
made  partieft  by  name  before  selling  the  realty  in 
which  they  have  an  interest. 

4.  As  the  devisees  or  heirs  are  entitled  to  have 
the  dlstrftnitlTe  share  of  the  deceased  partner  in 
the  assets  of  the  firm  applied  to  the  relief  of  tbe 
land,  and  as  tbe  responsibility  of  the  surviving 
partner  to  these  rejnese&tatives  of  the  deceased 
exists  onlv  after  the  partnership  affairs  are  set- 
tled, and  tne  right  of  participation  is  only  in  the 
balance  after  payment  of  all  social  debts,  there- 
fore there  should  be  an  account  and  audit  of  tbe 
debts  and  credits  of  tbe  Arm,  and  a  settlement  of 
the  partnership  accounts  inter  tese,  before  a  de- 
cree to  sell  tbe  land  of  tbe  deceased  partner. 

5.  U  the  defendant  file  an  answer  wfaicb  seeks 
no  discovery,  and  makes  no  defense  not  equally 
available  by  way  of  answer  under  the  former  prao- 
tice,  such  an  answer  cannot  be  regarded  as  a  cross- 
bill filed  under  sections  36,  c  125,  Code,  and  no 
special  replication  should  be  required  or  permitted 
to  such  answer. 

{Syllabtu  by  fie  Court) 

Appeal  from  cinniltcoart,  Mason  county. 
Knigbt  A  Coach,  for  appellant.  Qana  & 
Gibbontt  tor  appwee. 

LocAS,  J.  This  was  a  suit  Instituted  by 
bill  In  chancery  in  the  circuit  court  of  Ma^ 
eon  county  by  James  P.  Kilbreth,  who 
Boee  as  sole  surviving  partner  of  the  firm 
of  Boots  &  Kilbreth.  which  was  dissolved 
by  tbe  death  ol  tbe  other  partner,  Q.  T. 
Roots,  deceased.  The  bill  Is  against  the 
personal  representatire  of  Q.  Y.  Roots, 
and  against  hla  widow  and  "unknown 
heirs  and  devlseeB,"  and  his  surviving 
partners  In  the  firm  of  Boots  &  Co.,  which 
It  seems  consisted  of  A.  £.  Smith,  H.  P. 
IMfer,  and  Q.  T.  Boots.  It  appears  from 
the  record  that  the  firm  of  Roots  &  Kil- 
breth, composed,  as  above  stated,  of 
James  C.  KUbreth  and  G.  X.  Roots,  on  the 
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18th  day  of  May,  1888,  obtained  a  final  de- 
cree against  the  firm  of  Roots  &  Co.  in  the 
said  circuit  court  for  the  sum  of  $2,778.04, 
with  interest  from  that  date,  and  costs  of 
suit.  The  plaintiff  in  tbe  present  suit  sues 
as  surviving  partner,  authorized  as  such 
to  settle  the  partnership  accounts  and  col- 
lect tbe  outstanding  assets.  In  his  bill  he 
names  two  creditors,  who  he  alleges  have 
a  Hen  on  the  said  decree  for  their  services 
as  attorneys  In  obtaining  the  same,  and 
Informally  makes  them  parties ;  and  they 
subsequently  appeared  and  demurred  to 
the  bill,  but  their  demurrer  was  overruled. 
Why  they  should  have  demurred  to  a  bill 
which  was,  in  part  at  leaet,  for  their  ben- 
eflt,it  Is  difnculttounderstand.  Thematn 
object  of  the  biU  was  to  enforce  the  lien  of 
the  decree  aforesaid  against  the  real  estate 
of  the  deceased  partner,  O.  7.  Boots, 
which  consisted  of  a  farm  lying  in  said 
county,  which  he  owned  as  Individual 
property  at  the  time  ofhisdeath.  The  ad- 
ministrator of  G.  Y.  Roots  answered  the 
bill,  and  admitted  the  decree  and  the  con- 
stitution of  the  two  firms  as  aforesaid; 
but  averred  that  the  firm  of  Roots  &  Kil- 
breth, composed  of  plaintiff  and  the  ad- 
ministrator's decedent,  was  really  insolv- 
ent, and  the  said  Q.  T.  Roots  paid  off  a 
large  portion  of  its  indebtedness  tmt  of  his 
own  personal  estate,  and  the  said  firm 
thus  became  Indebted  to  the  decedent's  es- 
tate to  a  much  larger  amount  than  tbede- 
cree  In  favor  of  said  firm  of  Boots  &  Kilbreth 
sought  to  be  enforced  in  plaintiff's  bill. 
The  answer  also  denies  tbe  debts  allured 
as  due  the  attom^s  as  above  mentioned, 
or  that  they  have  any  Hen  on  the  said  de- 
cree. The  auRwer  concludes  as  follows: 
"Respondent  is  informed  and  believes,  and 
so  charges  the  fact  to  be,  that  the  plaintiff 
and  the  said  O.  Y.  Boots  were  equal  part- 
ners in  the  said  firm  ot  Roots  &  Kilbreth, 
and  were  equally  liable  for  the  debts  of 
said  firm;  that  said  O.  Y.  Roots  was  a 
member  of  the  firm  dt  said  Roots  &  Co., 
and  was  entitled  to  a  seven-tenths  Interest 
in  said  firm,  and  liable  for  a  seven-tenths 
part  ot  the  Indebtedness  of  said  firm ;  that 
there  sever  has  been  any  settlement  of  the 
partnership  dealings,  transactions,  and 
accounts  ot  the  said  firm  of  Roots  A  Kil- 
breth between  the  said  Roots  and  the  said 
Kilbreth ;  and  respondent  prays  that  such 
a  settlement  may  now  be  had  In  this  suit, 
and  to  the  extent  that  said  firm  of  Boots 
&  Kilbreth  is  found  Indebted  to  the  estate 
ot  said  Boots  the  estate  ot  the  said  Boots 
may  be  relieved  from  the  payment  of  the 
claim  set  up  In  the  plaintiff's  bill.  The 
respondent  dmiee  every  allegation  In  the 
plalntitTB  bill  cont^ed,  not  faerdn  ad- 
mitted to  be  true  by  implication  or  other* 
wise,  and  calls  for  strict  proof  thereof." 
To  this  answer  there  was  a  general  repli- 
cation. The  cause  came  on  to  be  heard  on 
the  16th  ot  September,  1889,  and  the  decree 
recites  that  a  rule  had  been  awarded 
against  the  said  attorneys  named  as  cred- 
itors In  the  bill  to  answer  the  same,  and 
they  declined  to  answer.  The  decree  then 
ascertains  the  said  debt  to  amount,  prin- 
cipal and  interest,  to  $2,994,  and  that  the 
costs  thereto  incident  amount  to  $334.45, 
and  adjudges  that  said  debt  and  costs  are 
a  valid  and  binding  lien  on  the^rsai  estate 
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in  the  bin  and  proceedings  mentioned,  and 
tfaen  proceeds  as  follows:  "And  It  also 
Irom  Bald  paper  further  appearing  to  the 
court  that  said  lien  of  said  decree  and  its 
costs  are  the  first  and  only  Hen  upon  said 
real  estate,  It  is  therefore  adjudged,  or- 
dered and  decreed  that,  In  default  of  the 
said  Roots  &  Co.,  or  some  one  for  them,  or 
In  default  of  the  personal  representatlTe 
or  heirs  at  law  of  said  Q.  Y.  Roots,  de- 
ceased, or  bis  devisees,  to  pay  off  and  dls- 
charjre  said  decree,  with  Its  Interest,  now 
auiounting  to  said  sum  of  $2,994,  and  the 
said  costs  of  fS34.46,  within  thirty  days 
from  the  rising  of  this  coart,  together 
with  the  costs  incurred  by  the  plaintiff  in 
this  suit,  then  the  said  land  in  the  bill  and 
proceedings  mentioned,  or  so  mach  there- 
of as  maybeneces8ary,8hall  besoldto  pay 
off  and  discharge  the  same, "  etc. ;  with 
proper  provisions  for  appointing  a  special 
commissioner  of  sale,  with  terms  and  ad- 
verttsementand  bond  in  the  usual  manner. 
The  special  commissioner  is  directed  to  re- 
port to  a  future  term,  and,  as  to  the  re- 
spective rights  and  interests  of  the  defend- 
ants, the  said  attorneys,  appearing  In  said 
bill,  the  conrt  reversed  Its  decision  until 
the  coming  In  of  the  proceeds  of  tbe  sale 
decreed  to  be  made,  and  the  coramlssfoner 
was  Instructed  to  retain  tbe  proceeds 
arising  from  said  sale  subject  to  the  fur- 
ther order  of  court. 

From  this  decree  the  administrator  of 
Q.  Y.  Roots  has  taken  an  appeal  to  this 
court.  The  error  relied  upon  in  the  peti- 
tion, as  stated  by  the  appellant, Is thati^it 
Is  respectfully  submitted  that  the  circuit 
court  erred  and  did  a  greatlnjustlce  to  tbe 
estate  of  O.  T.  Roots  in  refusing  to  settle 
these  partnership  accounts,  and  ascertain 
how  the  partnership  stood  with  the  es- 
tate of  G.  Y.  Roots,  D^ore  decreeing  a  sale 
of  the  real  estate  to  satisfy  a  partnership 
claim  In  which  the  estate  was  interested.^ 
It  is  further  claimed,  in  the  petition  that 
the  prayer  of  the  answer  is  for  affirmative 
relief,  such  as  this  court  would  grant  upon 
a  cross-bill  under  chapter  125,  §§  35,  36,  of 
the  Code;  and  that  without  a  special  rep- 
lication the  affirmative  allegatlnns  were 
admitted  to  be  true,  in  accordance  with 
the  provisions  of  section  86  of  said  chap 
ter. 

Before  proceeding  to  consider  the  errors 
specifically  asBlgued,  I  will  direct  atten- 
tion to  thecharacterand  object  of  this  bill. 
It  is  a  bin  to  subject  the  real  estate  of  a 
decedent  to  the  payment  of  a  debt.  We 
have  a  statutoryprovlslononthls  subject, 
which  Is  as  follows,  (see  Code  1887,  c.  86,  p. 
669:)  "(7)  When  the  personal  estate  of  a 
decedent  is  JnsuflSclent  for  tbe  payment  of 
hie  debts,  his  executor  or  administrator 
may  commence  and  prosecute  a  suit  In  eti- 
ulty  to  subject  his  real  estate  to  the  pay- 
ment thereof,  as  provided  In  this  chapter. 
The  widow,  heirs,  and  devisees,  if  any, 
and  all  the  known  creditors  of  the  deca- 
dent, shall  bemade  defendants  in  such  suit. 
If  such  suit  be  not  brought  wttfalo  six 
months  after  the  qualification  of  such  exec- 
utor or  administrator,  any  creditor  of 
such  decedent,  whether  he  has  obtained  a 
Judgment  at  law  for  his  claims  or  not, 
may  institute  and  prosecute  such  suit  on 
behalf  of  himself  and  the  othercredltorsof 


Bnch  decedent.ln  whltih  the  personal  repre- 
sentative, widow,  heirs,  and  devisees.  If 

any,  of  tbe  decedent,  shall  be  made  defmd- 
ants.  Ineverysult  under  this  seetlon.any 
one  claiming  to  be  a  creditor  of  the  dece- 
dent, whether  he  may  have  been  made  a 
party  thereto  or  not,  or  whether  he  may 
have  been  served  with  process  therein  or 
not,  may  present  his  claim,  and  upon  such 
presentation  shall  be  deemed  to  have  been 
made  a  partyto  the  suit,  and  to  have  been 
served  with  process  therein,  and  evidence 
respecting  such  claim  may  be  taken,  and 
the  same  may  be  allowed  and  paid,  in 
whole  or  in  part,  or  rejected,  In  the  eame 
manner  »nd  with  the  same  effect  as  If  such 
claimant  had  been  originally  made  a  par- 
ty, and  served  wi  th  process.  (8)  No  decree 
for  the  distribution  of  the  proceeds  of  the 
real  estate  <rf  such  deceased  person  among 
his  creditors  shall  be  made  until  a  notice 
to  Buch  creditors  to  present  and  prove 
their  claims  shall  have  been  published  and 
postedashereafterprovlded."  As  it  is  ap- 
parent that  no  money  derived  from  the 
sale  of  the  real  estate  in  the  bill  mentioned 
could  bedlstributed  among  credltorsunUl 
publication  of  the  notice  required  by  sec- 
tion 8,  and  since  the  bill  does  itselt  make 
two  creditors  parties,  or  quasi  parties,  as 
defendants,  it  is  suggested  that  It  ought 
to  be  amended,  and  made  to  conform  to 
the  statute  above  quoted.  See  Laldley  v. 
Kline's  Adni'r,  2S  W.  Va.  565. 

But  there  Is  a  much  more  serious  error 
than  one  of  form,  apparent  in  the  bill  and 
decree  appealed  from.  In  general,  the 
personal  assets  of  a  decedent,  so  far  as 
they  have  not  been  administered,  should 
be  administered  under  the  direction  of  the 
court,  and  applied  to  the  payment  of  tbe 
debts  of  the  deceased  in  relief  of  the  realty 
descended  to  the  heir,  or  devised  to  tbe 
devisee,  in  a  snlt  or  proceeding  to  subject 
the  realty  to  the  payment  of  the  debts  of 
the  decedent;  hence  the  court  should  not 
decree  the  sale  of  realty  of  a  decedent  tu 
pay  a  judgment  lien  before  the  accounts  of 
the  administrator  have  been  settled,  and 
the  unad ministered  assets,  if  any,  ascer- 
tained. Another  error  equally  manifest  in 
the  proceedings  and  decree  is  that  the  wid- 
ow of  tbe  debtor,  though  made  a  party, 
has  not  elected  to  take  the  value  of  her 
dowerin  therealtyin  money;  nevertheless 
her  dower  has  not  been  assigned,  and  a 
sale  has  been  ordered  of  the  realty  with- 
out any  reference  whatever  to  her  right  of 
dower.  See  Laidley  v.  Kline,  Adm'x, «  W. 
Ya.  218.  Again  the  bill  avers,  by  implica- 
tion, at  least,  that  the  Intestate  left  a  will 
and  "devisees,**  and  the  plaintiff  only 
makes  these  parttee  by  describing  them  as 
"unknown  devisees.**  Now,  when  the  de- 
cedent is  known  to  hare  left  a  will,  pro- 
bated at  his  domicile,  whereby  his  devisees 
could  be  readily  ascertained.  It  is  error  to 
proceed  against  them  as  "unknown  devi- 
sees. "  Id  certum  est  qaod  certum  reddt 
potest,  and  these  devisees  should  have 
been  ascertained  and  made  parties  by 
name.  Section  11,  c.  124,  is  not  intended 
to  cover  a  case  of  intentional  or  n^Ugent 
ignorance. 

I  come  now  to  consider  the  error  as- 
signed in  the  petition,  that,  before  subject- 
ing the  realty,  there  ought  to  have  been  a 
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Bettlement  of  the  iiartnenihip  acconntB  be- 
tween tfae  partners  inter  seae.  This  wonld 
seem  to  follow  neceBsarily  from  what  has 
been  said  above  In  regard  to  tfae  necessity 
of  taking  an  account  of  the  personal  as- 
sets before  subJectinK  the  realty.  If,  as 
clamed  In  the  answer  of  the  admlntatrctp 
tor,  there'  la  a  considerable  amoant  dne 
the  estate  of  0.  T.  Boota  from  the  firm  ol 
Boots  A  Kllbreth.  this  constltates  person- 
al assets  with  which  to  relieve  the  land, 
and  there  should  be  an  account.  The  sar- 
riTlng  partner  Is  r^arded  in  a  court  of 
equity  as  a  trustee  for  creditors,  and ,  as  the 
creditors  of  the  deceased  partner  have  to 
be  convened  by  notice  before  the  proceeds 
of  his  realty  can  be  dlatilbnted,  it  would 
seem  proper  to  settle  the  partnership  ac- 
counts at  the  same  time,  and  the  prayer 
for  genend  rdlei  Is  broad  enough  to  em- 
brace tbese  necessary  settlements,  without 
resorting  to  any  cross-bill.  Neither  Is  It 
necessary  to  appoint  a  receiver,  so  long  as 
there  Is  no  reason  to  apprehend  that  the 
sarvlvlng  partner,  who  Is  entitled  to  col- 
lect the  aMets,  Is  nef^tlns  or  abas- 
ing his  trust.  In  short,  as  the  derlsees  or 
heirs  are  raitltled  to  have  iiie  distributive 
share  of  the  deceased  partner  In  the  assets 
of  the  firm  applied  to  the  relief  ot  the  land 
before  the  land  ccm  be  sold,  and  as  the  re- 
sponsibility of  the  survivor  to  theoe  repre- 
sentatives of  the  deceased  exists  only  after 
the  partnership  aflalrs  are  settled,  and  the 
ill^tof  participation  isonlyin  thebalance 
afterpayment  ot  otlsoclal  debts,  it  Is  quite 
clear  that,  before  the  land  can  be  sold,  all 
tbese  necessary  accounts  should  be  taken. 
As  to  whether  the  answer  ot  the  adminis- 
trator should  t>e  considered  In  the  light  of 
a  Btatutorv  cross-bill,  filed  under  sections 
35, 36,  c.  125,  Code,  I  do  not  think  It  can  be 
BO  cfmsldered,  since  the  cross-relief  sought 
toonlyinddoital  to  the  main  relief  prayed 
for  in  the  bill,  and  covered  also  by  the  gen- 
eral prayer. '  Hence  the  allegations  of  the 
answer  do  not  require  any  special  replica- 
tion, and  must  be  proved  under  the  lesne 
raised  by  the  general  replication.  A  cross- 
bill which  seeks  no  discovery,  and  makes 
no  defense  not  equally  available  by  way 
of  answer,  would  be  dismissed  as  tmprop- 
erir  filed.  Story,  Eq.  PI.  (8th  Ed.)  §  389; 
Cbaltants  v.  Martin,  25  W.  Va.  S»j-396; 
Enoch  V.  Petroleum  Co.,  28  W.  Va.  314.  The 
decree  complained  of  must  be  reversed ,  and 
the  cause  remanded  to  the  said  circuit 
conrt,  to  be  there  proceeded  In  according 
to  the  principles  adjudged  In  this  opinion, 
and,  further,  according  to  the  rulee  and 
principles  governing  courts  of  equity. 

8im>KB,  P.,  and  Bbakkon,  J., concurred. 
ExeuBH,  J.,  absent. 


TxBBKTTB,  School  Commissioner,  ▼.  A 
FoKFEiTBD  Lot,  Etc. 

CSitpnms  Oowrt  of  ApveoU  of  Weat  Virginia. 
Uarch  1890.) 

liXMIIMI— JoMMTOBBB— RanHPTlOW—  IdUU,- 
TION. 

L  Where  the  commissioner  of  school  lands  is 
proceediog  onder  the  proriBlons  of  chapter  105  of 
m  Code  to  obtain  a  decree  for  the  sale  of  a  lot  of 
Isnd  located  in  s  <dtT  or  town  which  has  been  for- 
iBlUd  \if  &Uare  oi  uie  owner  to  have  the  Hune  en- 
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tared  upon  the  land-books  of  the  proper  oounty  and 
charged  with  the  taxes  thereon,  as  provided  Xiir 
law,  and  tfae  former  owner  thereof  flies  his  peti- 
tion In  said  prooeedlng,  praying  that  he  may  be  al- 
lowed to  redeem  the  same,  as  acondltion  preoedeot 
to  such  redemption  such  former  owner  must  pay 
all  costs,  taxes,  and  interest  due  thereon,  as  pro- 
vided bylaw,  includlDgthe  muoictpal  taxes,  either 
to  the  commissioner  of  sobool  lands  or  Into  court. 

3.  Where  suoh  city  files  a  petition  in  said  pro- 
ceeding, claiming  an  amount  to  be  due  It  for  taxes 
on  said  lot,  it  wiU  not  be  deemed  thereby  to  have 
brought  a  suit  for  said  amount  ot  taxes,  and  the 
statute  of  limftatloos  will  not  he  applied  to  the 
taxes  due  thereon. 
iSylUxbua  by  the  Court.} 

Appeal  from  circuit  court,  Kanawha 
county. 

W.  8.  Laldley,  for  appellant.  Kolgbt  A 

Coucb,  for  appellees. 

Enqlish,  J.  On  the  Sd  day  of  May,  1889, 
A.  G.  Tebbetts,  commissioner  of  school 
lands  for  Kanawha  county,  filed  a  peti- 
tion In  the  circuit  court  of  said  county  un- 
der section  6,  c.  106,  Code,  and  also  In  pur- 
suance of  the  provisions  of  section  41,c.Sl, 
ot  the  same,  against  a  lot  situated  tn  tfae 
city  of  Charleston,  forfeited  In  tfae  name  of 
John  P.  Hale,  praying  that  the  same 
might  l>e  sold  lor  the  benefit  of  the  school 
fund,  alleging  that  said  lot,  forfeited  in 
the  name  of  John  P.  Hale,  was  dropped 
or  omitted  from  the  land-book  of  said 
county  tor  the  year  1876;  that  It  was  val- 
uable at  $1,060,  and  has  not  been  placed 
on  said  land-book  in  any  name  since  that 
year,  and  that  no  taxes  had  been  paid  on 
said  lot  since  those  charged  for  the  year 
1874,  except  those  for  the  years  1876  and 

1876,  which  were  paid  by  virtue  of  decree 
In  the  suit  of  Couch  Commissioner  v. 
Lands,  formerly  owned  by  J.  P.  Hale; 
that  said  lot  had  not  been  returned  delin- 
quent, for  the  non-payment  of  the  taxes 
cbarged  thereon  and  sold  therefor,  for 
tbeyearl877,and  the  years  since;  and  that, 
for  five  successive  years  since  the  year 

1877.  the  said  lot  was  not  placed  on  the 
said  land-book  by  the  owner  thereof,  and 
charged  with  a  state  tax  thereon,  and 
that  by  reason  of  such  failure  to  so  place 
said  lot  on  said  land-book,  and  charf]^  a 
state  tax  thereon,  the  said  lot  was  forfeits 
ed,and  the  title  thereto  vested  In  tbeetate; 
and  setting  forth  a  brief  abstract  of  title, 
showing  how  A.  L.  &  M.  P.  Ruffner  de- 
rived the  title  to  said  lot  underwhich  they 
claim  the  right  to  redeem  the  same;  and 
praying  that  said  lot  be  sold  for  the  bene- 
fit of  the  school  fund,  as  reqnlred  by  law, 
and  that  said  A.  L.  &  M.  P.  RuFhier  be 
summoned  to  show  cause  why  the  same 
should  not  be  sold.  8ald  petition  was  re< 
ferred  to  a  commissioner  In  chancery,  who 
was  instructed  to  Inquire  Into  and  report 
upon  the  matters  and  things  therein  con- 
tained, and  particularly  to  inquire  and 
report  as  to  the  amount  of  taxes  and  In- 
terest due  and  unpaid  on  said  lot;  In 
whose  name  It  was  forfeited,  and  when 
and  how  forfeited ;  In  whom  the  legal  title 
was  at  the  time  of  the  forfeiture ;  and.  If 
more  than  one  person  claimed  adverse  ti- 
tle thereto  at  the  date  of  the  forfeiture, 
the  name  of  each  of  said  claimants,  and  a 
reference  to  the  deed  book  or  books  in 
which  the  title-papers  of  any  claimant 
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thereof  can  be  found;  what  portionof  said 
lot  Is  claimed  by  any  person  or  persuos 
under  the  provisions  of  section  8,  art.  13, 
of  the  constitution  of  this  state,  with  the 
names  of  such  claimants,  and  the  amount 
claimed  by  each,  as  far  as  said  commis- 
sioner In  chancery  could  ascertain  the 
same;  butsaid  commisslonerwas  directed 
not  to  proceed  to  execute  said  decree  until 
a  snmmnns  should  be  served,  as  required 
by  section  5,  c.  105,  Code.  Said  commis- 
sioner, after  giving  the  notice  as  required 
by  law,  reported  to  the  circuit  court  of 
said  county  on  the  27th  day  of  June.  1889, 
that:  "(1)  The  lot  known  as  the'EstlU 
Lot,'  and  named  in  said  petition,  was 
forfeited  in  the  name  of  J.  P.  Hale,  by 
reason  ol  non-entry  upon  the  land-books 
of  Kanawha  county  after  the  year  1873. 
(2)  The  legal  title  thereto  at  the  time  of 
forfeiture  was  In  said  J.P.Hale.  (8)  There 
were  no  claimants  adversely  to  the  legal 
title  at  the  time  of  said  forfeiture.  (4)  No 
portion  of  said  lot  was  claimed  by  any 
person  or  persons  under  the  proTlslona  ol 
section  3,  art.  13.  of  the  constitution  of 
the  state.  (6)  The  property  was  at  the 
time  of  its  forfeiture,  as  aforesaid,  as  as- 
sessed at  a  valuation  of  $1,040,  and  that 
It  nowhere  appears  that  the  taxes  there- 
on were  paid  for  the  year  1872,  or  any  year 
thereafter,  and  he  ascertained  the  taxes 
from  the  year  1878  to  1888.  inclQslve,  with 
12  per  cent,  interest  added;  deducting, 
howeTer,  from  said  statement,  the  taxes 
for  the  years  1873  and  1874,  and  ascertained 
the  balance  due  the  state,  etc.,  for  taxes, 
to  be  $383.60.  Said  commissioner  further 
reported  that  the  city  of  Charleston,  by 
its  attorney,  had  filed  a  petition  asserting 
Its  claim  for  taxes  against  said  land  and 
interest  from  the  year  1875  to  1888,  inclu- 
sive; the  amount  of  taxes  each  year,  at 
a  valuation  of  $1,050,  at  $1.25  per  $100, 
was  equal  to  $13.12]^;  and  that  the  whole 
claim  asserted  was  $183.75 ;  and  that  he  dis- 
allowed all  of  said  claim,  except  the  taxes, 
for  the  past  five  years,  ending  with  1SS8, 
and  Interest,  which  aggregated  the  sum 
of  $74.75.  To  this  report  the  city  of 
Gheriestou  exceptel3,  so  far  as  the  same 
disallowed  the  claim  of  said  city  set  up 
by  Its  petition  anterior  to  the  five  years 
ending  with  1888,  because  there  Is  no  law 
which  limits  the  claim  of  said  city  for 
taxes  to  five  years;  and  A.  L.  &  M.  P. 
Ruffner  excepted  to  so  much  of  said  report 
as  ascertains  any  taxes  due  the  city  of 
Charleston  in  said  proceeding,  claiming 
that,  It  said  city  was  entitled  to  any  taxes 
on  said  lot,  it  could  not  collect  them  in 
said  proceeding;  that  all  the  taxes  col- 
lected in  said  proceeding  were  payable  to 
the  commissioner  of  school  lands,  who, 
after  paying  costs,  pays  the  remainder  to 
tiie  sheriff  and  the  treasurer;  also  because 
Bald  commissioner  allowed  intereston  city 
taxes.  On  the  12tb  day  of  July.  1889.  said 
cause  was  heard  upon  the  report  of  said 
commissioner  In  chancery,  and  the  excep- 
tions indorsed  thereou  by  the  city  of 
Charleston  and  A.  L.  &  M.  P.  Butfner.  and 
upon  the  petition  of  said  A. L.&M.  P.  Ruff- 
ner,  praying  that  they  might  be  permitted 
to  redeem  said  lot  forfeited  in  the  name 
of  John  P.  Hale  by  the  payment  of  the 
taxes  charged  and  chargeable  thareun,  to- 
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getiier  with  the  Interest  thereon,  and  their 
proper  proportion  of  costs  to  sell  the 
same;  on  consideration  whereof  the  court 
overruled  the  exceptions  of  said  city  of 
Charleston,  and  sustained  the  exceptions 
of  said  A.Li.&M.P.Rulfner  indorsed  th«ie- 
on,  and  declined  to  confirm  said  report  bo 
tar  as  the  same  allowed  taxes  and  inter- 
est thereon  to  the  city  of  Charleston,  and 
confirmed  said  report  In  other  respects, 
with  the  exception  of  certain  credits  ad- 
mitted to  have  been  paid  on  said  state 
taxes  by  A.  L.  &  M.  P.  Buffner,  and  al- 
lowed said  A.  L.  &  M.  F.  Ruttner  to  re- 
deem said  lot  by  the  payment  of  $319.16, 
the  balance  of  taxes  aacertained  to  be  due, 
and  thecosts,  amounting  to  $30.65.  From 
this  decree  the  city  of  Charleston  applied 
for  and  obtained  an  apx>eal  to  this  court. 

The  questions  for  consideration  in  this 
case  arise  upon  the  exceptions  Indorsed 
upon  said  commissioner's  report,  said  city 
of  Charleston  excepting,  because  it  Is  not 
allowed  all  of  the  taxes  asseeaed  thereon 
for  mnniclpal  purposes  from  the  year  1975 
to  1888,  inclusive;  and  said  A.  L.  &  M.  P. 
Ruttner  excepting  to  so  much  of  said  re- 
port as  finds  any  taxes  due  the  city  of 
Charleston  in  said  proceeding,  claiming 
that,  if  said  city  of  Charleston  la  entitled 
to  any  taxes  on  said  lot.  It  cannot  collect 
them  In  said  proceeding.  The  commla- 
sloner  of  school  lands  forKanawha  county 
initiated  the  proceedings  by  filing  his  pe- 
tition against  the  forfeited  lot,  and  pray- 
ing that  the  same  maybesold  for  the  bene- 
fit of  the  school  fund  as  required  by  law, 
and  said  A.  L.  &  M.  P.  Ruffner,  the  original 
owners  of  the  forfeited  lot,  filed  their  peti- 
tion to  redeem  the  same  under  section  14, 
c.  105,  Code.  And  the  exceptions  Indorsed 
on  thereport  of  the  commlBsioner  la  chan- 
cery, to  whom  wero  referred  the  biqulrles 
above  stated  by  said  city  of  Charleston, 
raise  the  questions  as  to  the  terms 
and  conditions  upon  which  said  Rutfners 
should  be  permitted  to  redeem  said  lot. 
These  may  be  found  In  sections  18,  14, 
c.  105,  and  section  42,  c.  81,  Code:  whicb 
chapters,  being  In  pari  wateiiA,  must 
be  read  and  construed  together.  Section 
89,  c.  81,  provides,  among  other  thlnsa, 
that  when,  for  any  five  successive  years 
since  the  9th  day  of  April,  1873,  the  owner 
of  any  tract  or  lot  of  land, less  In  quantity 
than  1,000  acree.shallnothave  been  charged 
on  snch  book  with  state  tax  on  said  land, 
then  by  operation  of  law,  and  without  any 
proceeding  therefor,  the  land  shall  be  for- 
feited and  vested  in  the  state.  Section  41 
of  the  same  chapter  makes  provision  for  a 
sale  of  such  forfeited  land  by  proceedings 
In  the  circuit  court,  and  section  42  of  said 
chapter  provides  how  the  former  owner, 
by  filing  hlsclalm  In  thecircuit  court,  shall 
be  entitled  to  receive  the  excess  of  the  sam 
for  which  the  land  may  be  sold  over  the 
taxes  charged  and  chargeablethereon;  and 
it  will  be  seen  that  said  section  42  Is  Iden- 
tical with  section  13,  c.  105,  p.  7  1,  Code, 
and  they  must  beconstrued  to  be  Identical 
in  their  meaning.  When  we  seek  to  ascer- 
tain what  is  meant  by  the  taxes  charg^Ml 
and  chargeable  thereon  In  section  42,  c.  31, 
Code,  which  provides  for  the  sale  of  real  es- 
tate for  taxes,  by  turning  to  section  S3  of 
said  chapter  we  find  It  provided  that  "the 
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prei-ioQB  owner  of  any  real  ratate,  bo  sold 
flmi  purchased  for  the  Btate,  hla  taelTB  or 
tit»l<^ij,  or  any  perBon  harln;;  a  rlg:ht  to 
clmi^  it  for  a  debt,  may,  within  one  year 
from  the  sale  thereof,  redeem  the  Bame  by 
IMiflDs  into  theatate  treasury  the  amount 
of  all  state,  state  school,  county,  school- 
district.  Independent  school-district,  and 
other  district  taxes,  and  all  municipal  cor- 
poration taxes,  with  the  interest  due  on 
each  class  of  taxes,  at  the  time  of  such  pur- 
chase," etc.  This,  then,  is  what  is  meant 
liy  tlietaxeschargedaud  chargeable  there- 
on when  a  party  seeks  to  i«Ueeio  under 
chapter  81,  and  it  must  be  wbat  Is  meant 
by  the  taxes  charged  and  cbargeable  there- 
on in  sectioa  42  of  said  chapter, in  proTld- 
lug  how  theformer  owner  may  receive  the 
extesB  for  which  the  land  may  be  sold  over 
the  taxes  charged  and  chargeable  thereon ; 
onditniGBt  be  what  is  intended  by  the 
same  words  in  Bection  IS,  c.  105,  which  sec- 
tion asee  the  same  language  in  providing 
liuw  the  former  owner  shall  be  entitled  to 
recover  the  excess  of  the  sum  for  which  the 
land  may  be  sold  over  the  taxes  charged 
and  chai^eable  thereon.  What,  then,  Is 
meant  in  section  14  of  said  chapter  when 
it  provides  that,  "  at  any  time  during  the 
pendency  of  the  proceeding  for  the  sale  of 
any  sach  land  as  hereinbefore  mentioned, 
BQcb  former  owner,  or  any  creditor  of  snch 
fornix  owner,  of  snch  land,  having  a  Mm. 
thereon,  may  file  his  petition  in  said  drcnit 
court  as  hereinbefore  provided,  and  aslting 
to  be  alio  wed  to  redeem  such  part  or  parts 
of  any  tract  of  land  so  forfeited,  or  the 
^'hule  thereof,  as  he  may  desire;  and,  upon 
Biieh  proof  being  made  as  would  entitle 
tlio  petitioner  to  the  excess  of  purchase 
money  hereinbefore  mentioned,  snch  court 
may  allow  blm  to  redeem  tiie  whole  of  such 
tract  •  •  •  upon  Idie  payment  into 
court,  or  to  the  commissioner  of  school 
lands,  all  costs,  taxes,  and  interest  due 
thereon,  as  provided  In  this  chapter,  if  he 
desired  to  redeem  the  whole  of  such  tract." 
Are  we  not  to  understand  by  **  all  costs,  tax- 
es, and  Interestdue  thereon, "thatthesame 
iti  meant  and  intended  as  by  the  words 
charged  and  chargeable  thereon  in  section 
13,  c.  1(3.  and  sections  33,  42,  c.  31,  of  the 
Code,  to-wit,  all  taxes  and  interest  due 
thereon,  Including  municipal  corporation 
taxes?  If  they  are  to  be  paid  by  the  party 
Eeeklnffto  redeem  under  chapter  31,  why 
should  tbey  not  be  paid  by  the  party  who 
desires  to  redeem,  under  section  14(if  chap- 
ter 106.  Sorely  the  expresHlon,  "all  costs, 
taxes,  and  interest  due  thereon,"  as  used 
in  said  last-named  section,  would  Include 
alt  the  taxeacharged  andchargeablethere- 
OD,  aud  all  the  different  kinds  of  taxes  enu- 
merated in  said  section  S8,  c.  31,  aforesaid. 
B?  section  6, c.  105, it  Is  provided  that  "tbe 
court  sh^I  also,  by  a  proper  decree,  refer 
the  said  petition  to  acomm£Bidonerln  chan- 
cery thereof,  with  InstmctlonB  to  Inquire 
into  and  rejtort  npon  the  matters  and 
things  therein  contained,  and  such  others 
aa  the  court  may  think  proper  to  direct, 
andparticularly  to  inquire  and  report  as  to 
the  amount  of  taxes  and  interest  due  and 
in  paid  on  each  tract,  lot.  and  parcel  and 
part  of  a  tract  or  lot  of  land  mentioned  in 
the  petition,  **  etc.  Kow.  under  this  seo- 
uoQ,  we  could  not  resard  the  duty  uf  such 


commissioner  as  properly  complied  with 
by  merely  ascertaining  the  amount  of  state 
taxes,  or  state  and  county  taxes,  due  on 
such  lot ;  because  he  is  required  to  report 
the  amount  of  taxes  and  Interest  due 
thereon. 

Coonsel  for  A.  I>.  &  M.  P.  Butfoer  in  their 
brief  seem  to  treat  and  regard  this  as  a 
proceedingonthe  partof  thedty  of  Chativs- 
ton  to  recover  the  taxes  due  said  city  on 
said  lot.  This  view  of  the  case,  however, 
is  not  Bustaiued  by  reference  to  the  record ; 
as  It  will  be  seen  that  the  commissioner 
of  school  lands  instituted  the  proceeding  for 
the  purpose  of  obtalniiig  a  decree  for  the 
sale  of  s^d  lot  as  forfeited.  Said  Buffners 
then  Interposed  by  filing  a  petition  claim- 
ing to  be  the  owners  In  fee-simple  of  said 
lot,  and  pray  that  they  may  be  allowed 
to  redeem  the  same  as  provided  for  In  sec- 
tion 14,  c.  105,  Warth's  Code  W.  Va. ;  and 
Bald  commissioner  in  chancery,  in  a  note 
In.  conclusion  of  his  report,  says  the  city 
of  Charleston,  by  Its  attorney*  W.  S.  Latd- 
ly,  has  filed  a  petition  herain  asserting 
its  claim  to  taxes  against  said  land,  and 
claims  taxes  and  Interest  from  the  year 
1876  to  1888,  inclusive.  The  amount  of 
taxes  each  year,  at  a  valuation  of  $1,050, 
at  $1.25  per  $100.  1b  equal  to  $18.12^ 
The  whole  claim  asserted  Is  $188.75.  The 
claim,  then,  asserted  by  the  city  of  Charles- 
ton, la  that  said  Raffners  cannot  redeem 
said  lot  without  paying  all  the  taxes  dne 
thereon,  including  those  due  the  city  of 
Charleston,  with  Interest  thereon  as  re- 
quired by  statute.  It  is  true,  as  stated  by 
counsel  for  A.  L.  &  M.  P.  Ruffner  In  their 
brief,  that  section  86.  c.  47,  Code,  provides 
that  there  shall  be  a  lien  on  real  estate 
within  such  city  or  town,  for  the  city  or 
town  taxes  aseessed  thereon,  which  shall 
have  priority  over  all  other  liens  except 
the  lien  for  taxes  due  the  state,  cooal^, 
and  district,  which  may  be  enforced  in  the 
same  manner  now  prescribed  by  law  for 
theenforcementof  the  lien  forcounty  taxes. 
Said  section  also  provides  for  returning 
any  real  estate  within  said  city,  town, 
or  village  delinquent  for  the  non-payment 
of  taxes  thereon,  and  the  manner  in  which 
it  may  be  sold  for  the  non-payuient  of 
said  taxes;  und  Itlsclear.from  the  provis- 
ions of  the  statute,  that  unless  the  said 
city  had  returned  eald  lot  delinquent  for 
the  non-payment  of  taxes  thereon,  and 
certified  a  copy  o(  Its  delinquent  list  to  the 
auditor,  said  lot  could  not  be  sold  under 
section  86  of  chapt«r47  tor  the  taxee,  Inter- 
est, and  commissions  thereon.  But  said 
city  of  Charleston  Is  not  seeking  to  sell 
said  lot  for  the  non-payment  of  taxes  In 
this  proceeding.  It  Is  only  claimiug  that 
A.  L.  &  M.  P.  Botfner  cannot  redeem  said 
lot  without  paying  the  taxes  due  said  city 
thereon,  with  the  Interest  allowed  by  stat- 
ute; and  I  can  arrive  at  no  other  contdu- 
slon,  from  an  examination  of  the  statutes 
in  reference  thereto,  than  that  section  14, 
c.  106,  Code,  when  it  says  the  former  own- 
er may  redeem  such  lot  upon  the  payment 
Into  court,  orto  thecommlssioner  of  school 
landB,  of  "all  costs,  taxes,  and  Interest 
due  thereon,  "intended  to  Include  the  taxes 
of  the  city.  If  the  lot  was  located  therein, 
and  any  taxes  were  due  thereon.  They 
certainly  would  be  includetl  by  the  words 
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"all  taxes  doe  thereon.**  Coansel  for 
city  aeemed  to  entertain  some  fears  in  re- 
gard to  tlie  Jnrlsdlctton  of  this  court  in 
thla  case,  under  the  rullnes  In  the  case  of 
McClure  v.  Maltland,  24  W.  Va.  561.  That 
decision,  bowerer,  was  rendered  in  refer- 
ence to  a  proceeding  under  chapter  184  ot 
theActB  of  1872-78;  and  atthat  time  there 
was  no  provision  In  the  statute  reqairing 
a  summonsto  Issue  against  the  claimants, 
If  any,  named  In  the  petition,  and  all  un- 
known parties  having  or  claiming  the 
lands,  or  any  part  ot  them,  as  Is  required 
by  the  presentstatute;  but  Intfalsproceed- 
Ing  the  city  of  Charleston  is  made  a  party 
by  petition,  and  by  excepting  to  the  com- 
missioner's report,  and  I  can  see  no  rea- 
son for  declining  to  entertain  the  appeal 
on  that  gmand. 

It  Is  assigned  as  error  by  the  appellant 
that  said  commlwloner  applied  the  limita- 
tion of  five  years  to  the  claim  for  taxes 
asBerted  before  him  by  said  city  of  Charlea- 
ton.  Now,  it  will  be  perceived  that  said 
city  ot  Charleston  has  brought  no  suit  ot 
any  charactN  under  section  28.  c.  80,  Acts 
187S,  which  contains  the  charter  of  said 
city  of  Charleston  to  enforce  its  Hen  for 
taxes  against  said  lot;  neither  has  it 
brought  a  suit,  whether  appropriate  or  In- 
appropriate, ot  any  other  character,  to 
enforce  said  Hen;  but  In  reHponse  to  the 
petition  of  said  A.  L.  &  M.  P.  Ruffner, 
praying  leave  to  redeem  said  lot  under 
section  14,  c.  106,  Warth's  Code,  said  city 
claims  that  the  payment  ot  all  the  taxes 
due  upon  said  lot  Is  a  condition  precedent 
to  the  rightofsaid  Ruffnors  to  redeem  said 
lot,  which  must  be  compiled  with  before 
they  can  redeem  the  same;  and  it  appears 
to  us  that  It  is  Immaterial  what  becomes 
ot  said  municipal  taxes  after  they  are  paid 
into  court,  or  to  the  commissioner  of  school 
lands;  butall  costs,  taxes,  and  Interestdae 
thereon  must  be  so  paid,  or  no  redemp- 
tion can  be  legally  obtained,  so  far  as  the 
interest  Is  concerned.  Section  13,  c.  105, 
and  section  42,  c.  SI,  of  the  Code,  both  fix 
the  rate  at  12  per  cent.  For  these  reasons 
we  are  ot  opinion  that  the  decree  of  the 
circuit  court  should  be  reversed,  and  the 
canue  remanded  to  the  circuit  court  of 
Kanawha  county  for  further  proceedings 
to  be  had  therein  in  accordance  with  the 

Erinclptee  herein  announced,  and  said  A. 
&  M.  P.  Rntfner  must  pay  the  eorta  of 
this  appeal. 

Sntdbr,  p.,  and  Bbannom  and  Ldoab, 
JJ.,  concurred. 

Van  "Winkle  v.  Blackford. 

(Supreme  Court  qfAppealu  tif  West  Virginia. 
Harob  a.  1800) 

EXBODTOBS  ijn>  ADMINIBmiTORfl  — linOTATIOSS— 

Sbttlbuent  or  Aoconxrs. 
1.  When  such  an  ofBcer  of  a  town  as  tlie  treas- 
urer of  a  special  pubUo  fund  dies,  and  tbns  dis- 
solves the  relation  between  himseli  and  the  town, 
and  his  personal  representative  terminates  the 
trust  l>y  delivering  up  all  the  secartties,  books,  and 
papers  belonfclng  to  the  olBce  to  bis  suooessor  In 
the  office,  together  with  full  Information  and  erl- 
denoe  of  the  decedent's  txaot  indebtedness  to  the 
treasury,  so  that  an  sction  at  law  could  be  main- 
tained on  this  iDdebtednesa  against  his  personal 
representative,  then  auch  representative  Isentitted 
to  plead  the  bar  of  the  statute  of  limitations,  be- 


glnnlng  to  ran,  at  least,  from  the  date  of  hta  ansU> 
nostion,  and  dischsrge  or  terminatloB  ot  tlw  uiiat 
in  the  manner  above  mentioned. 

9.  If,  after  he  has  been  removed  on  his  own 
motion,  such  personal  representative,  as  a  volno- 
teer,  pays  a  balance  of  tne  debt  due  by  said  de- 
faulting treasurer,  at  a  time  when  the  oar  of  the 
statute  would  have  applied  in  an  action  at  law  on 
the  deceased  treasnrer's  official  bond,  he  cannot  le- 
oover  the  sum  so  paid  f  nnn  the  estate  ot  tbe  dece- 
dent, either  by  action  at  law  or  suit  in  eqaity. 

8.  In  this  state,  the  administrator,  his  ver- 
bal promise,  can  no  more  prolong  the  vitality  of  a 
debt  of  his  decedent,  not  yet  barred,  beyond  the 
limit  of  the  statutory  bar,  than  be  can  revive  a 
debt  already  barred;  neither  has  he  any  option 
about  orotecting  the  estate  by  interposing  the  atat- 
nte  of  limitations  when  applicable. 

4.  The  personal  representative  having  paid 
t850,  a  portion  of  tbe  debt  due  by  the  defaulting 
treasurer  before  the  bar  of  the  statute  would  apply 
to  an  action  on  thedeoedenPs  official  bond  u  treas- 
urer, it  Is  held  that  be  was  not  bound  to  w^t  to 
be  sued  on  said  bond,  but  might  snd  should  pay 
the  debt,  If  admitted  to  be  justly  due,  and  credit 
himself  with  the  payment  in  his  settlement. 

fi.  Tbe  fact  that,  upon  an  ex  parte  settiement 
of  bis  accounts  befoi'S  a  commissioner  under  chap- 
ter 87  of  the  Code,  the  county  court  has  erroneonsly 
disallowed  a  credit  for  the  said  $360,  and  that,  on 
appeal,  tbe  circuit  court  has  confirmed  this  action 
of  the  county  court,  does  not  constitute  a  bar  to  an 
original  bill  in  chancery  on  the  part  of  the  said 
personal  representative  to  oorreot  or  falsify  the 
said  error  of  tbe  county  court, 

6.  In  tbe  present  case,  all  the  facts  essential 
to  the  granting  of  tbe  proper  relief  to  complainaDt 
having  been  set  out  fully  In  the  bill,  such  relief 
might  and  shonld  be  admmlstered  under  tbe  prayer 
for  general  relief,  If  tbe  proper  parties  were  oefore 
the  court;  but,  such  not  being  the  case,  tbe  de- 
murrer to  the  bill  should  be  sustained,  and  the 
plaintiff  permitted  to  amend,  and,  if  he  so  elect,  to 
ask  for  a  settlement  of  his  whole  administration 
account,  specifying  particularly  the  error  in  a  for^ 
mer  ex  parte  order  of  the  county  court  in  disallow- 
ing crealt  for  the  payment  of  tlie  t850  above  men- 
tioned, snd  taking  care  to  bring  idl  parties  inter- 
ested in  tbe  setUement  of  his  administration  ac- 
count before  the  court. 

iBuUabuM  bv  the  Court.) 

Appeal  from  circuit  court,  Wood  county. 

Okex  Jobaaon  and  W.  N.  Miller,  for  ap- 
pellant. B.  Heber  Switb  smd  J.  A.  Hntch- 
msoDf  for  appellees. 

IjTtcas,  J.  This  salt  was  instituted  in 
the  circuit  court  ot  Wood  countyat  Janu- 
ary rules,  1880,  by  W.  W.  Van  Winkle.  In 
chancery,  against  Godwin  L.  Blackford, 
administrator  (fe />onJ»  non  with  the  will 
annexed  of  the  eetateof  Peter  G.  Van  Win- 
kle, the  city  ot  Parkersburg,  and  John  8. 
Camden,  W.  N.  Chancellor,  and  W.  W.  Van 
Winkle,  trustees  ot  the  sinking  fund  of  the 
said  citr*  The  bill  sets  out  that  on  Octo- 
ber 29, 1855,  the  town  of  Parkersburg,  fur 
the  purpose  ot  raising  money  to  pay  Its 
subscription  to  the  capital  stock  of  the 
Northwestern  Virginia  Railroad  Com- 
pany, passed  an  ordinance  providing  for 
the  issue  ot  certificates  of  loan,  and,  for 
the  purpose  of  providing  for  the  payment 
of  such  loan,  provided  by  said  ordinance 
for  the  appointment  of  two  persons,  who, 
together  with  tbe  president  of  said  town 
council  for  the  time  being,  should  consti- 
tute a  board  ot  trustees  of  a  sinking  fund, 
provided  tor  in  said  ordinance.  The  ordi- 
nance is  exhibited  with  the  bill,  as  a  part 
thereof.  It  Is  further  alleged  In  the  bill 
that  on  the  6th  day  of  May,  1868,  the  late 
Peter  G.  Van  Winkle,  with  WUUam  U 
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Jfickson,  were,  by  ordinance  or  resolution 
of  the  president,  recorder,  and  traetees  of 
said  town  of  Parkerabarg,  appointed  tnu- 
teea  ot  said  sinking  fond  provided  for  in 
the  ordinance  first  aforesaid,  and  entered 
on  theirduties  as  such.  Said  PeterO.Van 
Winkle  was  constituted  treasurer  of  said 
trastees.  and  on  the4tb  day  of  June,  1859, 
hegavea  bond  as  such  treasurer  In  compli- 
ance withsald  ordinance,  wttbJamesCnok 
and  W.  L.  Jackson  bis  aureties,  in  the  pen- 
alty of  $10,000,  conditioned  for  the  faithful 
dtschargeof  hisdntlesassuch.and  for  pay- 
ing over  to  the  order  of  said  trustees  of 
said  sinking  fund,  or  a  majority  of  them, 
all  money,  securities,  and  other  property 
which  should  come  to  his  hands  as  such 
treasurer,  whlcn  bond  was  apprOTed  sub- 
sequently by  the  town  councu,  and  con- 
tinued as  snob  trustee  and  treasurer  until 
the  day  of  hie  death,  on  the  15th  day  ot 
April,  1872.  It  is  further  represented  that, 
after  the  death  of  P.  G.  Van  Winkle,  J.  B. 
Jackson  was  appointed  by  said  city  coun- 
cil as  blB  snccessor  as  trustee,  and  W.  N. 
Chancellor  was  constituted  treasurer  of 
said  board  to  succeed  said  P.  O.  Van  Win- 
kle, and  has  contintied  as  such  treasurer 
from  tbenee  bttherto,  and  in  1881,  on  the 
resignation  of  said  J.  B.  Jackson,  the 
plalntUf  was  appointed  a  trustee  to  suc- 
ceed him;  and  the  present  board  of  trus- 
tees nowconslsts  of  John  S.  Camden,  pres- 
ent mayor  of  bbAA  city  ot  Parkersburg,  W. 

Chancellor,  and  the  plaintiff.  The  bill 
chaises,  further,  that  at  the  date  of  the 
death  of  satd  P.  Q.  Van  Winkle,  on  the 
15tb  day  of  April,  1872,  he  stood  In  default 
to  said  rinklng  fund  as  trustee  and  treas- 
urer, and  be  and  his  estate  harecontlnued 
in  default  to  said  sinking  fund  In  the  sum 
of  92.302.71.  and  neither  the  said  Peter  G. 
Van  Winkle  in  his  life-time,  nor  bis  person- 
al r^resentatlvee  since  bis  death,  hare 
kaptand  periormed  thesaid  bond  to  faith- 
fnuy  account  for  and  pay  over  to  theordor 
(rfsald  trastees  all  raoney,  securities,  and 
other  property  which  came  to  his  hands 
as  such  treasurer  in  the  particulars  herein 
set  forth,  and  su  the  condition  of  the  said 
bond  was  and  is  broken,  and  right  of  ac- 
tion hath  accrued  thereon.  Although  P. 
Q.  Van  Winkle  was  in  default  as  afore- 
said to  said  sinking  fund,  he  in  fact  had 
made  and  signed  three  several  notes  or 
rtngle  bills,  two  of  which  the  plaintiff 
signed  with  him  as  surety, — one  dated  the 
2d  day  of  November,  1870,  for  the  sum  of 
9734.57,  bearing  interest  from  date;  and 
the  other  dated  on  the  1st  day  of  June, 
1871,  bearing  interest  for  the  sum  of  91.- 
017.S2,  and  payable  to  the  trustees  ot  the 
sinking  fund;  and  the  third  of  said  notes 
or  single  blUa,  signed  by  John  V.  Rath- 
bone,  with  said  Peter  O.  Van  Winkle  as 
the  latter's  surety,  dated  on  the  30th  day 
ot  December,  1871,  for  the  sum  of  9550.82, 
bearing  Interest.  But  It  is  charged  that 
the  sfud  "notes"  in  point  of  law  were 
never  delivered  so  aa  to  become  binding 
obllgattons  aa  such  on  the  said  Peter  6. 
Van  Winkle,  the  same  having  remained  In 
his  possession  aa  treasurer,  and  one  of  the 
payees  therein,  from  the  time  of  their  exe- 
cution till  the  day  of  his  death,  when 
tbey,  together  with  other  papers  and  se- 
curities blunging  to  said  board  of  trus- 


tees, were  turned  over  to  the  said  W.  N. 
Chancellor,  the  succeeding  treasurer,  by 
the  plaintiff,  as  administrator  with  the 
will  annexed  of  P.  G.  Van  Winkle.  The 
complainant,  In  further  statement  of  his 
case,  allies,  that,  after  the  death  ot  said 
P.  G.  Van  Winkle,  complainant  was  daly 
appointed  and  qualified  as  his  adminis- 
trator with  the  win  annexed  on  the  13th 
day  of  May,  1872,  and  entered  upon  the  dis- 
cbargeof  his  duties  as  such  administrator, 
and  contlnoed  In  the  admlnistratlou  of 
said  estate  until  the  24th  day  ot  April, 
1S83,  when  his  powers  as  such  adminis- 
trator, on  his  own  motion,  were  revoked, 
and  the  defendant,  Godwin  L.  Blackford, 
was  subsequently  appointed  administra- 
tor de  bonis  non  with  the  will  annexed  of 
said  P.  6.  Van  Winkle,  deceased,  and  con- 
tinues In  the  admlniatraUon  of  the  unad- 
mlnistered  assets  ot  said  estate.  In  the 
course  of  plaintiff's  administration  of  said 
estate  he  paid  out  of  the  funds  that  came 
into  his  hands,  to  be  administered,  on 
account  of  the  amount  in  which  the  said 
P.  G.  Van  Winkle  was  in  default  to  said 
sinking  fund,  whereof  he  was  treasurer  and 
a  trustee  as  aforesaid,  the  following  sums : 
The  sum  of  91.454.82  on  the  lltb  of  July, 
1878  ;  982.78  on  the  same  date;  9849.28  on 
the  18th  day  of  January,  1881;  and  9850 
on  July  18,  1881;  aggregating  98.206.82. 
Plainttff  further  represents  that  not  hav- 
ing funds  of  the  said  estate  to  pay  the  bal- 
ance of  the  amount  so  in  default  by  the 
said  P.  G.  Van  Winkle,  trustee  and  treas- 
urer of  said  sinking  fund  as  aforesaid,  and 
having  promised  and  agreed  with  thesaid 
W.  N.  Chancellor  to  pay  the  balance  due 
upon  said  default,  which  was  a  balance 
claimed  by  the  said  Chaocellor  to  be  due 
and  owing  on  the  note  of  9734.67  afore- 
said, plaintiff  paid  out  ot  his  own  Individ- 
ual money,  on  or  about  the  ISth  day  of 
May,  1884,  9297.41.  The  plaintiff  charges 
that,  by  virtue  ot  the  payments  so  made 
by  him  as  aforesaid  out  of  bis  Individual 
funds,  he  became  and  Is  the  equitable 
owner  ot  the  debt  doe  in  default  by  the 
said  P.  G.  Van  Winkle  to  the  said  city  of 
Parkerabnrg,  or  the  trustees  of  the  said 
sinking  fnnd.  and  is  entitled  in  a  court  of 
equity  to  be  declared  the  equitable  owner 
of  said  debt,  and  to  have  a  decree  against 
the  estate  ot  said  decedent  for  theamount 
so  paid,  with  Interest  thereon.  The  com- 
plainant then  proceeds  to  charge  that  on 
settlement  of  his  administration  account, 
under  supervision  of  the  county  court,  the 
item  of  credit  for  the  payment  of  9^i 
made,  as  stated  above,  on  the  18th  of 
July,  1881»  was  disallowed,  upon  the 
ground  of  thestatuteotllmltatlons;  more 
than  10  years  having  elapsed  since  thema^ 
turlty  of  the  note  apon  which  the  pay- 
ment was  made.  The  complainant,  how- 
ever, alleges,  as  an  answer  to  the  bar  of 
the  statute,  that  before  such  bar  accrued 
he  had  promised  and  agreed,  as  adminis- 
trator aforesaid,  with  the  said  W.  N. 
Chancellor,  the treasarerof  thesaid  inking 
fund,  and  by  said  promise  bound  the  said 
estate,  to  pay  the  amount  due  the  said 
sinking  fund,  and  represented  by  the  said 
alleged  note.  The  bill  avers,  further,  that 
the  complainant  took  an  appeal  to  thedi^ 
cult  court  from  the  order  ot  the  conaty 
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conrt  dlaaUowlBfC  the  credit  claimed  of 
9860,  and  the  circuit  court  confirmed  the 
Jud^ent  of  the  county  court  on  the  7th 
of  March,  1888.  Havfns:  thus  Btated  the 
facts  which  underlie  the  claim  tor  relief  In 
equity,  the  plainl^fl  states  that  claim  in 
such  clear  and  concise  language  astoleare 
no  doubt  as  to  its  nature  and  extent,  as 
embraced  by  the  special  prayer  of  the  bill. 
He  cfaarseB  that  having  been  denied  credit 
in  his  fiduciary  accounts,  and  having  paid 
said  sums,  be  has  become  individuallv  the 
equitable  owner  of  so  much  of  said  sums, 
la  which  P.  G.  Van  Winkle  stood  in  de- 
fault at  the  time  of  hla  death  to  said  sinlc- 
Ing  fund,— a  trust  fund,— as  la  represented 
by  the  payment  of  $860  aforesaid,  and  Is 
entitled  to  all  the  lights  and  remedies 
which  had  accrued  to  the  said  city  of  Park- 
eraburg,  or  the  said  trustees  of  said  sink- 
ing fund,  against  the  estate  of  said  P.  6. 
Van  Winkle,  and' is  entitled  in  this  suit  to 
a  decree  not  only  to  recoTcr  acainst  that 
estate  the  said  sum  of  f 297.41,  but  also 
the  sum  of  $860  aforesaid.  The  bill  was 
demurred  to  as  not  snfflclent  In  law,  and 
the  circuit  court  sustained  the  demurrer, 
and  dismissed  the  bill.  From  this  decree, 
rendered  on  the  }7tb  day  of  August,  1889, 
an  appeal  has  been  taken  to  this  court. 

Fortunately  for  us,  the  bond  tor  f 734.57, 
which  is  described  in  the  bill,  came  under 
the  consideration  of  this  court  at  a  former 
term  In  the  case  of  Van  Winkle  t.  Black- 
ford, decided  on  the  28d  of  October,  1886. 
See  28  W.  Va.  672.  That  laborious  and 
eminent  jurist,  the  late  Judge  T.  C.  Gbeen, 
gave  to  this  bond  a  searching  and  ex- 
huuBtire  discussion,  and  came  to  the  con- 
clusion that  it  was  absolutely  "void  in 
toto,  and  entirety  Incapable  or  being  en- 
fiiTced,  either  in  a  court  of  law  or  equity. " 
Uo  far.  therefore,  as  this  bond  Itself  Is  con- 
cerned, we  may  dismiss  from  the  discussion 
ail  further  reference  to  it,  or  to  the  effect  of 
a  verbal  promise  by  the  administrator  of  P. 
G.  Van  Winkle  to  pay  It.  We  may  regard 
that  question  as  set  at  rest  by  the  afore- 
said opinion  ot  this  court,  as  delivered  by 
Judge  Gkubn. 

The  plaintiff  paid  the  debt  evidenced  by 
this  void  bond  in  two  ins t ailments, — one  of 
9N50,  on  the  18th  day  uf  July,  1881,  while  he 
wati  still  tlie  administrator ;  and  the  residue 
UB  a  volunteer  on  the  18th  of  May,  1884, 
amounting  to  $297.41, after  he  had  been  re- 
moved atbls  own  request.  I^etus  flrstdis- 
cuss  and  consider  theclalm  of  the  plaintiff  to 
i-ecoverthe  amount  of  $297.41,  which  be  paid 
on  May  18, 1884,  without  request,  as  a  mere 
volunteer.  Ah  to  this.  It  was  decided  in  the 
case  in  28  W.Va.,  already  cited,  that  itcould 
not  be  recovered  In  an  action  olassumpait, 
because  It  was  a  mere  voluntary  payment 
on  the  plaintiff's  part,  wlthont  any  re- 
quest, ^ther  verbal  or  written,  on  the  part 
of  P.  G.  Van  Winkle.  28  W.Va.  694.  It  Is 
contended,  however,  that  the  debt  was  a 
fiduciary  debt,  against  which  the  statute 
did  not  apply,  and  thiit  this  indebtedness 
was  existingin  full  force  and  vigor  against 
the  estate  of  the  deceased  treasurer,  P.  G. 
Van  Winkle,  when  the  plaintiff  made  the 
payment  as  a  volunteer  for  whicb  he  now 
seeks  to  recover.  The  force  and  effect  of 
Judge  Gssbn's  opinion  is  met  by  the  ap- 
p^ant  by  dtlntr  a  former  opinion  ol  the 


same  distinguished  Judge,  ddlvered  InNeely 
V.  Jones,  16  W.  Va,  625,  where  it  was  said, 
in  substance,  that  a  stranger  who  pays  a 
debt  without  the  request  or  authority  of 
the  debtor,  when  the  payment  Is  not  after- 
wards ratified,  may,  if  he  chooses,  bring  a 
suit  in  equity,  stating  this  fact,  and  pray- 
ing that,  if  the  payment  be  not  ratified  by 
the  debtor,  the  debt  maybe  enforced  In  hla 
favor  as  the  equitable  owner  thereof,  or,  II 
the  payment  be  ratified  by  tbe  debtor,  that 
the  court  will  decree  to  the  stranger  the  re- 
payment of  the  amount  bo  advanced  by 
him  fortheuse  of  the  debtor,and  the  court 
will  ^ve  the  one  relief  or  tbe  other  prayed 
for.  In  the  view  I  take  of  this  case,  It  is 
not  necessary  to  Inquire  whether  there  is 
any  conflict  between  the  principles  laid 
down  In  these  two  opinions  of  Judf^e 
Green.  If  the  debt  which  the  stranger 
volunteers  to  pay,  and  does  pay.  be  one 
which  has,  by  reason  of  lapse  of  time,  lost 
Its  vitality  and  obligatory  force  against 
the  debtor,  no  one  will  contend  tiiat  a  vol- 
unteer can  revive  It  by  Its  payment.  Such 
payment  might  a^ve  him  a  strong  appeal 
to  social  or  commercial  obligation,  but 
could  not  create  a  demand  enforceable  in  a 
conrt  of  law  or  equity. 

The  qneetlon,  then,  arises  aa  to  whethf^r 
the  debt  of  the  d^aulting  treasurer  for  hU 
default  was  an  existing  debt  when  tbe 
plaintiff  paid  it,  on  May 18, 1884.  Peter  0. 
van  Winkle,  the  defanlting  treasurer,  died 
on  the  15th  of  April,  1872.  Tbe  plaintilf 
qualified  as  his  administrator  with  the 
will  annexed  aboutone  month  afterwards. 
At  the  time  of  his  death,  P.  G.  Van  Winkle 
was  largely  In  default  to  the  sinking  fund, 
but  this  wafi  all  snbseq  neatly  paid  off  by  his 
administrator,  as  such,  except  tbe  amount 
of  $297.41,  now  under  dlscuBBlon.  A  little 
over  12  years  from  the  death  of  P.  G.  Van 
Winkle,  therefore,  bad  elapsed  when  the 
plaintiff,  on  the  18th  of  May,  1884,  made 
this  payment  of  $297.41.  If  at  that  time 
the  debt  was  barred,  the  plaintiff,  it  is  ad- 
mitted, cannot  recover.  Formerly,  In  tech- 
nical trusts,  where  the  l^al  title  was  in 
the  trustee,  the  trust,  It  of  realty,  devolved 
at  tbe  death  of  the  trustee  upon  bis  heir; 
if  of  personalty,  upon  blB  perBonal  repre- 
sentative. WilUs,  TruBtees,  58.  See  Code 
1887,  c.  132,  §  6.  But,  In  the  case  ol  a  pub- 
lic officer,  the  office  Is  not  property,  and 
the  trust  terminates  at  the  death  of  the 
Incumbent,  or,  at  all  events,  when  his  ad- 
ministrator discharges  the  trust  by  turn- 
ing it  over  to  hla  successor;  so  that  when 
the  treasurer.  P.  G.  Van  Winkle,  died,  on 
the  IStb  day  of  April,  1872,  the  relation 
ceaBcd,  and  the  trust  was  discharged  by 
his  administrator  as  soon  as  he  qualified 
and  turned  over  all  the  booke  and  trust 
property  to  the  succeeding  treasurer. 
Thereafter  his  debt  to  the  sinking  fund 
was  as  a  fiduciary  debt,  preferred,  perhaps, 
In  order  ot  administration,  but  was  sub- 
Jectto  thebarof  the  statute  of  llmltatlonii. 
While  the  doctrine  is  w^  settled  that  hi 
cases  of  direct  or  express  trusts,  as  be- 
tween the  trustee  and  cestui  que  trust,  tbe 
statute  of  llmltationB  has  no  application, 
yet  this  rule  is  further  quail  fled  and  limited 
in  its  effect  to  the  period  "  during  tbe  con- 
tinuance of  the  trust. "  Jones  v.  Lemon, 
26  W.  Va.  629 ;  2  Perry.  Tmats,  8S  868.  861; 
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Rowe  V.  Bentl^,  S9  Orat.  766, — a  case  ap- 
provingly cited  In  Jones  r.  Lemon,  supra. 
In  Angell  on  LlmltatlonB  the  rule  1b  there 
laid  down:  "Tmstfi,  In  their  strict  and 
technical  sense,  are  known  only  In  equity, 
and  falling,  as  they  do  In  such  a  sense, 
within  the  pecallar  and  exclusive  lurlsdlc- 
tloTi  or  a  court  of  equity,  the  doctrine  has 
been  long  established  that,  bo  long  aa  they 
BubslHt.  ^ey  cannot  be  reached,  bb  be- 
tween trustee  and  eestat  que  tratit,  by  the 
statute  of  limitations."  Ang.  Llm.  §166. 
But,  when  the  trust  relation  has  been  ter- 
minated by  death  or  other  sufficient  dis- 
charge, the  liability  of  the  decedent's  es- 
tate la  then  defined  by  the  same  author: 
"But  if  money  hasbeen  invested  in  person- 
al secuTities  by  the  testator  In  trust,  and 
kept  separate  from  his  general  estate,  and 
they  come  Into  the  hajids  of  tbe  executor, 
with  the  expresB  trust  on  their  face,  they 
are  In  equity,  to  all  intents  and  purposes, 
the  property  of  the  restni  que  trust,  and 
subject  to  a  suit  by  bim  for  specific  dellv- 
cry;  and  If,  instead  of  subsisting  In  tbe 
hands  of  the  executor  as  executor,  It  has 
become  a  mere  money  transaction,  al- 
though originating  In  a  traet,  It  theft  a»- 
snmee  the  character  of  a  debt,  and  the  c&t- 
tul  que  trust  is  a  creditor,  subject  to  be 
barred  by  the  statute. "  Id.  §177.  So.  Mr. 
Hill,  after  stating  the  general  doctrine  as 
above,  adds:  "However,  these  observa- 
tions apply  only  to  cases  where  the  relation 
of  trustee  and  cestui  q  ne  trnat  Is  still  snbalst- 
Ing.  **  Hill,  Trustees.  Where  the  trust  ter- 
minates by  renunciation ,  the  same  rule  has 
been  applied.  In  Wlckliffe  v.  City  of  Lex- 
ington, the  court  said:  "It  Is  argued, 
however,  that  in  cases  of  trust,  there  is  no 
limitation,  and  that  the  lapBe  of  time  does 
not  bar  this  claim  agalnat  the  city.  This 
doctrine,  however,  applies  alone  to  cases 
where  there  Is  a  direct,  express,  and  Bub- 
sfsting  trust,  of  a  purely  equitable  nature, 
and  not  to  cases  where  the  trust,  which 
once  existed,  has  been  violated,  and  a  suit 
Is  brought  to  obtain  redress  for  the  injury 
resulting  from  the  breach  of  trust. "  11  B. 
Mon.  161.  The  present  case  la  not  a  case 
of  exclusively  equitable  Jurifldlctlon.  As 
between  tbe  city  and  tbe  defaulting  officer, 
an  action  at  law.  If  brought  in  time,  could 
have  been  maintained ;  hence  the  court  of 
equity  must  apply  the  same  rule  of  limita- 
tion which  a  court  of  law  would  have  ap- 
plied. InBondv.  Hopkins.l  Schoales  &  L. 
429,  Tvord  Redesdalb  said:  "If  the  equi- 
table tltlebe  notsuedapon  within  thetlme 
within  which  a  legal  title  of  the  same  nat- 
ure ought  to  be  sued  upon,  to  prevent  the 
bar  created  by  the  statute,  tbe  court,  act- 
ing by  analogy  to  tbe  statute,  will  not  re- 
lieve. If  the  party  be  guilty  of  such  laches 
in  prosecuting  his  equitable  title  as  would 
bar  him  If  bis  title  were  solely  at  law,  he 
shall  be  barred  in  equity. "  "Where  a  per- 
sonal action  is  barred  in  the  common-law 
courts,  and  a  bill  for  relief  is  prayed  In  a 
court  of  equity,  the  latter  court  will  de- 
cree tbe  party  to  be  barred  by  the  statute 
of  limitations."  Blansh.  Llm.  80,  1  Law 
Lib.;  Wood,  Llm.  108. 

It  is  not  necessary  to  decidewhether  the 
statute  would  run  against  this  claim  dur- 
ing the  life  of  the  treasurer,  nor  to  decide 
anything  in  regard  to  expresB  technical 


trusts,  cognizable  onlyin  courts  of  equity ; 
but,  simply,  that  when  anch  a  muaiclpal 
officer  as  the  treasurer  of  a  special  fund 
dlefl,aiid  thus  dissolves  the  relation  between 
himself  and  the  corporation,  and  his  per- 
sonal representative  terminates  tbe  trust 
by  delivering  up  all  the  securities,  books, 
and  papers  belon^ng  to  tbe  office  to  his 
successor,  together  with  full  Information 
and  evidence  of  the  decedent's  exact  In- 
debtedness to  tbe  treasury,  so  that  an  ac- 
tion at  law  could  be  maintained  on  this 
Indebtedness  against  his  personal  repre- 
sentative, then  such  representative  Is  enti- 
tled to  plead  the  bar  of  the  statute  of  lim- 
itations, beginning  to  run  at  least  from  the 
date  of  his  qualification,  and  discharge  or 
termination  of  the  trust,  In  the  manner 
above  mentioned.  This  position  is  In  ae- 
cordance  with  the  principles  usually  ap- 
plied to  other  constructive  trustees,  such  as 
guardians,  (Amended  Code,  c.  104,  §  7;)  ad- 
mtnlstrators.  (Hoge  v.  Vlntroux,  21  W. 
Va.  1;)  executors,  (Webster  v.  Webster.lO 
Ves.  98;)  partners,  (Famam  v.  Brooks,  9 
Pick.  212;  Knox  v.  Gye,  L.  R.  5  H.  L.  656.) 
Lee  V.  Peachy,  8  Call,  220,  was  a  motion 
against  a  sheriff  for  clerk's  tickets,  and  it 
was  objected  that  the  motion  was  barred 
by  the  statute,  and  in  argument  It  was 
there  contended  that  ltwaaa"tru8t;"  but 
the  court  did  not  bo  bold,  but  held  themo- 
tion  would  be  barred  when  right  of  action 
on  the  official  bond  was  extinguished.  In 
Cox  Thomas,  9  Orat.  828,  it  aeems  to  be 
conceded  that  tbe  statute  runs  In  favor  of 
a  sheriff's  perBonal  representative.  In  an 
action  for  falling  to  pay  over  money  col- 
lected on  execution.  But  the  case  most 
nearly  analogous  to  this,  among  aU  that 
I  have  examined,  and  they  have  been  nu- 
merous. Is  the  case  of  State  v.  Norris,  16  S. 
C.  241.  This  was  an  action  on  tbe  bond  of 
tbe  defendant,  as  commlSBloner  In  equity, 
an  office  similar  to  our  goieral  ree^Ter. 
In  the  syllabus  (page  242,  par.  5)  the  law 
Is  thus  stated:  "Where  a  commissioner 
turned  over  bis  office,  bank-book,  etc.,  to 
his  successor,  claiming  to  withhold  noth- 
ing, the  statute  of  limitations  then  com- 
menced to  run  in  bis  favor  against  persons 
having  funds  in  bis  hands,  the  provisions 
of  the  law  which  Imposed  upon  him  the 
duty  of  making  a  complete  transfer  bcAng 
equivalent  to  a  demand."  In  delivering 
the  opinion  of  thecourt  Judge  FBABBBsaid, 
(page  267,  date  1880:)  "Trustees  are  not 
the  only  persons  who  are  entitled  to  tbe 
benefit  ol  the  statute,  and  therefore  it  is 
not  Important  to  determine  whether  tbe 
commissioner  in  equity  was  or  was  not  a 
trustee.  He  was,  however,  a  public  officer 
to  whom  was  Intrusted  by  law  the  collec- 
tion and  custody  of  the  money  of  others, 
and  the  care  and  custody  of  their  bonds 
and  other  property.  •  *  •  The  law  Is 
too  well  settled  to  make  any  reference  to 
authority  necessary,  that,  when  a  trustee 
does  an  act  which  purports  to  be  a  termi- 
nation of  bis  trust,  it  gives  currency  to  tbe 
statute  from  the  tlmeot  socbanact.  This 
act  may  be  simply  an  act  done  in  a  public 
office,  in  which,  by  law,  he  must  rrader  an 
account  of  his  trust.  When  tbe  act  pur- 
ports to  be  a  complete  termination  of  the 
trust,  he  henceforth  holds  adversely,  and 
at  the  Mid  of  the  statutory  period  all  .far- 
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ttaer  accoant  le  barred. "  In  tbe  case  of 
Ware  v.  State,  74  Ind.  181,  It  was  held 
that,  "where  the  auditor  of  a  county  drew 
a  warrant  In  his  own  favor  lor  one  thoa- 
aand  dollare,  as  a  pretended  loan  from  the 
cunKre^-sional  township  school  fund,  and 
received  the  money,  a  cause  of  action  at 
once  accrued  on  hla  bond,and  aault  there- 
on, commenced  more  than  three  yeara 
thereafter,  is  barred  by  section  211  of  tbe 
Code. "  The  default  of  the  treasurer,  P.  Q. 
Van  Winkle,  became  a  debt  due  by  simple 
contract,  and  action  might  have  been 
brought  upon  It  as  Ruob.  2  Pom.  Eq.  Jur. 
§  1080.  Had  such  action  been  instituted, 
tbe  personal  representatire  could  have 
pleaded  effectiTMy  the  barol  five  yeara. 
Amended  Code,e.  104,  SS  6. 12.  Tbisplea.ln 
such  an  action,  would  have  extlnffuished 
the  debt  on  or  about  thel3tbof  May,  1877. 
On  the  other  band,  if  the  authorities  had 
proceeded  on  tbe  treasurer's  ofBei&l  bond 
by  action  at  law,  asthey  might  have  done, 
tbe  bar  would  have  applied  at  the  termi- 
nation of  10  yeara  from  on  or  about  iSay 
18,1872;  that  la  to  eay,  on  or  about  tbe 
18tb  of  May,  1882.  Therefore,  on  the  18th 
of  May,  1884,  when  the  plaintiff,  as  ex-ad- 
mlnlstrator,  volunteered  to  pay  this  bal- 
ance of  $297.41,  the  debt  was  effectually 
barred  by  tbe  statute  in  action  at  law, 
whether  on  the  simple  contract  or  on  the 
official  bond.  And,  as  we  have  already 
seen,  in  cases  of  concurrent  Jurisdiction, 
courts  of  equity  apply  the  statute  in  anal- 
ogy to  courtsof  law.  Wherever  action  at 
law  could  have  been  maintained  for  the 
same  matter,  equity  will  give  effect  to  the 
statute.  Wood,  Llm.  108;  Godden  v. 
KImmell.  99  U.  S.  201.  Therefore  the  bar  of 
tbe  statute  was  a  complete  protection  of 
the  treasurer's  estate  against  this  claim, 
whm  it  was  paid,  in  any  proceeding  that 
could  have  been  prosecuted,  whether  at 
law  or  in  equity;  and,  as  we  have  seen, 
the  payment  by  a  volunteer  cannot  revive 
a  debt  already  extinguished.  As  to  this 
minor  debt  of  9297.41,  therefore,  I  am  of 
the  opinion  that  tbe  demurrer  to  tbe  bill 
was  properly  sustained. 

While  It  may  be  doubted  whether  the 
presumption  of  payment,  or  the  mere 
stnleness  of  demand, can  be  reached  by  de- 
murrer to  tbe  bill,  yet  when  tbe  bar  is  ap- 
plicable by  analogy  to  the  statute,  and 
that  appears  In  the  bill,  the  defect  may 
be  taken  advantage  of  by  demurrer. 
Story,  Eq.  PI.  §  484,  and  notes ;  1  Bart.  Ch. 
Pr.  84;  Jackson  v.  Hull,  21  W.  Va,  601.  It 
has  been  argued,  however,  with  great  In- 
genuity and  elaborate  citation  of  autbor^ 
Ity,  that  the  subsequent  promise  of  the 
plaintiff  while  administrator,  and  as  al- 
leged, before  the  bar  reached  the  debt, 
renewed  the  vitality  of  the  claim  (or  an 
indefinite  period  longer.  Chnpter  104  of 
our  Code  contains  the  following  provis- 
ions: Section  6  defines  tbe  limitation  of 
actions  on  awards,  and  all  contracts  oth- 
er than  ]udg:roen1».  Section  8  provides 
that  "no  promise,  except  by  writing  as 
aforesaid,  shall  ttike  any  case  out  of  the 
operation  of  tbe  said  sixth  section,  or  de- 
prive any  party  of  the  benefit  thereof." 
Section  9  is  as  follows :  "  No  acknowledg- 
ment or  promise  by  any  {personal  repre- 
sentative of  a  decedent  (or  by  one  of  two 
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or  more  Joint  contractors)  abaU  ebai^ 
tbe  estateof  such  decedent,  (orcbarge  any 
other  of  such  contractors,)  In  any  case  In 
which,  but  tor  such  acknowledgment  or 
promise,  the  decedent's  estate  (or  another 
contractor)  could  have  been  protected  un- 
der tbe  sixth  section  of  this  chapter.  **  Aft- 
er carefully  reading  the  argument  of  the 
able  counsel  repreoenting  the  appellant, 
and  examining  tbe  a utburltles referred  to, 
and  applying  to  this  section,  in  connec- 
tion with  those  which  precede  It,  tbe  well- 
known  canon  that,  where  there  Is  no  am- 
biguity in  the  words  themselvee,  none 
shall  be  Interposed  by  construction,  I  am 
brought  to  tbe  conclusion  that  a  personal 
representative,  by  bis  verbal  promise,  can 
neither  prolong,  as  against  the  decedent's 
estate,  the  vitality  of  a  debt  not  yet 
barred,  nor  revive  such  a  debt,  after  tbe 
statute  hasreached  and  barred  It.  In  this 
case  the  conduct  of  the  appellant,  in  sa- 
credly regarding  bis  verbal  promise  and  re- 
deeming it,  when  he  must  have  known 
there  was  great  danger  of  personal  loss, 
was  highly  comm«idablo;  cmd  I  regret 
that  the  only  security  upon  which  beconld 
properly  lean,  namely,  a  corresponding 
degree  of  sensibility  in  tbe  legatees  or 
next  of  kin,  has  turned  out  to  be  a  broken 
staff.  The  discretion  of  this  court  In  tbe 
premises  Is  limited  by  tbe  law,  and  the 
rules  of  equity  which  follow  the  law.  The 
statute  cn  limitations  is  a  statute  of  re- 
pose, and  Its  application  In  tbe  main  salu- 
tary and  beneficial. 

When  we  come  to  apply  the  principles 
above  deduced  and  announced  to  the  pay- 
ment of  the  sum  of  $850  by  the  appellant 
as  administrator,  it  stands  upon  a  dif- 
erent  footing.  This  payment  was  made  on 
tbe  18tb  ol  July,  1881,  when  the  right  of 
action  on  the  deceajsed  treasurer's  bond 
had  still  10  months  to  run,  b^ore  tbe  bar  of 
tbe  statnte  could  constitute  a  valid  de- 
fense. Where  a  debt  Is  not  already  barred, 
the  administrator  may  pay  it,  if  confessed- 
ly Just  and  due,  without  waiting  to  be 
sued ;  and  ordinarily,  where  be  has  funds 
of  bis  decedent.  It  Is  bis  duty  to  do  so,  and 
to  credit  himself  with  such  payment  in  bis 
settlement.  The  Important  question  In 
this  case,  howeTer,  Is  to  determine  wheth- 
er there  Isanytbingstated  in  the  bill  which 
has  occurred  since  such  payment  by  him 
which  has  defeated  or  impaired  bis  right 
to  be  allowed  this  credit;  and,  secondly, 
whether  relief  can  be  administered  In  this 
suit.  In  tbe  first  place.  It  is  claimed  that, 
as  the  $860  was  disallowed  la  tbe  settle- 
ment, no  suit  could  be  brought  to  recovw 
It.  Tbe  only  remedy  for  the  plaintiff  was 
to  appeal  from  the  action  of  the  county 
court  In  affirming  the  settlement  made  by 
the  commissioner  denying  him  tbe  credit, 
first  to  the  circuit  court,  as  be  did,  and 
thence  to  this  court.  It  will  be  observed 
that  the  proceeding  under  chapter  87  ottbe 
Code,  to  settle  tbe  accounts  ol  fldudariea. 
Is  a  strictly  ex  parte  proceeding.  Inaugu- 
rated, not  by  summons  and  personal  serv- 
ice, but  by  publication  and  posting.  The 
report  of  the  commissioner  of  accounts 
may  be  excepted  to  by  any  one  interested, 
it  Is  true,  and  the  county  court  will  then 
bear  and  determine  snch  exoep^on,  and, 
after  doing  so,. will  thoi^conflnn  there- 
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port  In  anch  form  as  Mems  proper,  after 
"currecttDK  any  error  which  may  appear 
on  the  exceptions,  and  any  appearins  on 
the  face  of  the  accounts,  whether  excepted 
to  or  not."  Warth's  Code,  p.  677,  §  21. 
Nevertheless  this  ronflrmation  does  not 
import  t^e  absolute  Terity  of  a  Jndsrment, 
but  is  only  7ir/ma /acM  correct ;  forsectlon 
22  of  said  chapter  (87)  provides  that  "the 
report,  to  the  extmt  to  which  It  may  be 
so  confirmed,  shall  be  taken  to  be  correct, 
except  BO  tar  as  the  same  may,  in  a  suit 
in  proper  time,  be  snrcharged  orfalalfled. " 
Id.  p.  677,  fi  22.  In  any  such  suit  the  ac- 
count may  be  surcharged  and  falsified  by 
either  party.  SeabriRht  t.  Seabrlght,  ^ 
W.  Ta.  412.  And  a  blU  in  the  circuit  court 
under  this  chapter,  since  its  amendment 
in  1882»  wonld  seem  to  be  the  most  efficient 
mode  by  which  to  correct  the  cuicoant  as 
confirmed  by  thp  county  court,  since  those 
eectloDB  of  the  chapter  as  It  stood  In  the 
Code  of  1868,  vlM.,  sections  82  and  S3,  pro- 
viding for  **  appeals  to  the  circuit  court,  ** 
have  been  stricken  out,  and  others  sub- 
stltuted.   Compare  Code  1868,  p.  616.  §§  82. 
S3,  with  Warth's  Code,  p.  679,  SS  32. 88.  If, 
therefore,  the  circuit  conrt  has  any  appe- 
late Jorlsdlction  orer  such  a  conflnnatory 
order  of  the  county  court  as  Is  contem- 
plated by  section  21  of  chapter  87.  it  ie  not 
derived  from  anything  In  that  chapter, 
and  mnet  be  derived  from  other  statutory 
provisions,  or  the  general  supervisory 
power  of  the  circultcourt  over  interior  tri- 
bunals. Should  the  appeal  to  the  circuit 
conrt,  thwtfore.  In  this  case,  be  construed 
as  having  any  valldi'^  whatever,  Its  nt- 
roost  effect  Is  to  confirm  the  Judgment  of 
the  county  court  as  prima  facie  correct, 
until  Burcbatfired  or  falelfled  by  a  suit  in 
proper  time,  brought  by  any  party  inter- 
ested, or  by  the  personal  representative 
bimadf,  praylnsr  for  a  ssttlemait  of  his  ac- 
counts. This  view  Is  In  strict  accordance 
with  the  general  principles  of  appellate 
jorisdlctlon,  (Pow.  App.  Froc.c.4,§S  88,84, 
pp.  187,  138  ;1  and  also  in  accord  with  the 
past  decisions  of  this  court,  (see  tSeabright 
V.  Seabright,  28  W.Va.  412;  Campbell  v. 
White.  14  W,Va.  122;  Kyles  v.  Kyle,  25  W. 
Va.  876;  Leach  v.  Buckner,  18  W.  Ta.  86.) 

Itonlyrematns,now,to  consider  wheth- 
er the  bill  In  this  case  Is  suflBdent  to  war- 
rant the  granting  of  the  r^ief  to  which  the 
plaintiff  therein  Is  entitled.  The  relief' 
herein  Indicated  as  properand  equitable  Is 
not  embraced  In  the  special  prayer,  but  the 
hill  contains  a  prayer  for  general  relief, 
and,  inasmuch  as  every  fact  necessary  to 
establish  the  reUet  to  which  the  plaintiff  is 
entitled  is  set  out  folly  In  the  bill,  there 
would  be  no  difficulty  in  administering  It 
nndcT'  the  pn^er  for  graera!  relief,  by  re- 
lerrinsr  the  cause  to  a  commissioner,  with 
such  orders  and  InstructionB  as  should  be 
eqaltAble,  (WoodB  v.  Fisher's  Adm'r,  8  W. 
Va.  S36;  Ballow  v.  Hudson,  18  Grat.  672.) 
but  for  the  fact  that  the  necessary  parties 
are  not  bdore  the  conrt.  The  parties  en- 
titled to  the  penonal  estate  of  P.  G.  Tan 
Wlnkle,and  all  who  have  a  le^ral  or  equita- 
ble Interest  in  the  settlement  of  complain- 
ant's administration  account,  should  be 
broaght  before  the  court.  The  want  of 
proper  parties  to  a  bill  inequity  appearing 
on  Its  tecs  is  a  defect  reached  by  demurrer. 
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and,  although  the  dem  arrant  Is,  in  general, 
required  to  state  the  parties  who  have 
been  omitted,  yet  in  a  case  like  the  pi-es- 
ent,  where  the  bill  on  its  face  shows,  not 
by  name,  but  by  class  and  general  descrip- 
tion, what  proper  parties  have  been  omit- 
ted, the  court,  in  order  to  promote  and 
expedite  the  interests  of  Justice,  should 
give  the  plaintiff  leave  to  amend  his  bill, 
and  bring  In  all  the  necessaiy  parties. 
Pappfflihetmer  Roberts,  84  W.  Ta.  702. 
It  is  true  that  the  plaintiff,  when  the  de- 
murrer to  his  bill  was  sustained  by  the 
lower  court,  was  given  his  option  to 
amend  bis  bill,  and  declined  to  do  so,  and 
the  bill  was  dismissed ;  and  the  general 
rnle  in  such  a  case,  when  the  appellate 
court  is  of  the  opinion  that  the  demurrer 
was  properly  sustained,  is  to  affirm  the 
decree  disiuisslng  the  suit  finally.  But,  as 
we  have  seen,  the  demurrer,  if  intended  to 
apply  to  the  defect  of  a  want  of  parties, 
should  show  who  are  the  proper  parties. 
1  Danleli.  Ch.  Pr.  288.  289.  And  if  on  this 
ground  only  the  demurrer  is  sustained, 
the  decree  should  bo  state,  and  the  plaln- 
titt  be  given  leave  and  opportunity  to 
ammd  by  InaertlnK  the  proper  parties,  the 
general  rule  of  equity  bong  that  a  bill  Is 
never  dismissed  for  want  of  parties  alone. 
In  this  case  the  demurrer  was  evidently  er- 
roneously sustained  upon  the  merits,  and 
on  the  ground  that  the  plaintiff  had  no  eq- 
uity. From  this  stand-point  he  was  right  In 
declining  to  amend  his  Dill,  as  plaintiff  could 
add  noting  to  the  merits  of  bis  claim  by 
way  of  amendment.  This  court,  however, 
having  now  decided  that,  on  its  merits,  eq- 
uityis  with  him,  but  thatonitsface  the  bill 
Is  defective  for  want  of  partlee,  he  should 
again  have  the  opportunity  and  choice 
presented  to  him  of  amending  hie  bill,  and 
not  be  driven  to  bring  &  new  suit.  In  Mc- 
Kay V.  McKay,  28  W.  Ta.  614,  tbe  court 
thought  the  general  mleshould  beadhered 
to,  and  the  suit  was  dismissed.  The  de- 
cision in  that  case,  so  tar  as  it  confiicts 
with  the  above  views,  and  our  decision 
now  unanimously  concurred  in  In  this  case, 
must  be  overruled.  House  v.  Mullen,  22 
Wall.  42;  Story,  £q.  PI.  §  541;  Hill  v. 
Proctor,  10  W.  Ta.  68.  Inasmuch  as  the 
decree  of  the  circuit  court  was  erroneous 
in  not  overruling  the  demurreronthe  mer- 
its, and  sustaining  It  for  want  of  parties, 
and  S(i  stating  on  Its  (ace,  it  must  be  re- 
versed, and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  his  bill,  If 
he  so  elects ;  the  cause  to  be  thence  pro- 
ceeded in  as  Indicated  In  this  opinion,  and 
In  accordance  with  the  rules  and  princi- 
ples of  equity. 

SNmER,  P.,  and  BMOLmH  and  Bbanmok, 
JJ.,  eoncnrred. 


Dawson  et  al.  v.  Hbhklbick. 

(Supreme  Court  of  Appeals  of  Wut  Tlrafnla. 
Uarcfa  10, 1890.) 

ADtaxarrBXioR^n  Acooukt— Withbu— TsumAO. 

TIOK  iriTB  DbOBDSNT. 

1.  In  s  nit  In  e^nitj  hnmgbt  to  eototoe  the 
setttenieDk  ot  the  aocounto  of  an  schninlstrator, 
Bucb  admlntBtrator,  in  order  to  obtain  credit  for 
amonnta  paid  out  by  him,  must  not  only  show  that 
saoh  amooata  were  paid  ^  Urn,  )oim  that  Vva 
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were  ■pais  on  debts  for  which  the  estate  of  hts  in- 
testate was  liable. 

2.  A  part7  to  whom  the  administrator  pays  a 
debt  wbloD  1b  claimed  to  ezirt  against  the  estate  of 
bis  intestate,  and  from  whom  he  receives  a  vonch- 
er,  and  derives  title  as  administrator  to  such 
claim,  is  sot  a  comi>eteiit  witness  to  prove  such 
claim  a  valid  debt  against  said  estate^  onder  sec- 
tion 28,  c  180,  of  the  Code. 
iSlftlabut  by  the  Court.) 

AppeaHrora  circuit  court,  Wetzel  county. 
Geo.  H.  Umatead,  for  appellant.   W.  Q. 
SnodgrasBt  for  apptilees. 

Enolibh.  J.  On  the  80tb  day  ot  June, 
3871.  Stepboi  Sole,  a  resident  of  Wetsel 
coanty,  died  Intestate,  leaving,  surviving 
him,  his  widow,  Nancy  Sole,  and  an  only 
daughter,  nan>ed  Elmlna,  who  subsequent^ 
ly  intermarried  with  Andrew  J.  Dawson; 
and  on  the  24tb  day  of  March,  18S7,  said  El- 
mina  and  her  taasband,  aforesaid,  brought 
a  suit  in  equity  in  the  circuit  court  of  said 
county  against  Amos  Hemelrlcl^,  adminis- 
trator of  the  estate  of  Stephen  Hole,  de- 
ceased, to  compel  a  settlement  ot  fals  ac- 
connt  as  aucb  administrator,  and  In  their 
bill tbey  allege  tbatattbe  timeot  his  death 
said  Stephen  Sole  was  possessed  ot  a  large 
amount  of  personal  property,  aggregating 
near  f 1,000.  principally  in  notes  held  by 
him  aganlst  one  George  Sole  tor  purchase 
money  for  a  tract  of  land  in  said  county ; 
that  on  the  16th  day  ot  March.  1872,  the 
said  Amos  Hemelrtck  was,  by  the  recorder 
of  Wetsel  connty,  appointed  the  adminls* 
trator  of  said  estate  of  Stepbeoi  Sole,  de- 
ceased, and  took  Into  his  possession  the 
personal  property  belonging  to  said  ea- 
tate.but  failed  to  flleln  the  proper  office  of 
said  county  an  appraisement  list  showing 
the  property  which  came  into  his  bands, 
or  a  sale  list  thereof,  and  that  the  records 
ot  the  county  show  nothing  in  relation  to 
bis  administration  affairs  except  th&  rec- 
ord of  his  appointment,  tor  which  reason 
they  cannot  state  accurately  the  amount 
with  which  said  admlnistratorls  chargea- 
ble, and  that  he  has  never  made  any  settle- 
ment of  his  accoant,  either  with  anycourt 
having  Jurisdiction  to  make  such  settle- 
ment, or  with  the  complainant  Elmlna 
Dawson,  who  is  the  only  person  now  en- 
titled to  receive  tfae  money  due  from  him ; 
but  that  he  has  repeatedly  refused  to  settle 
in  any  manner,  although  a  latge  amount 
of  money  remains  due  from  him;  that 
Nancy  Sole,  the  widow  ot  Stephen  Sole, 
died  un  the  Slat  ot  August,  1883,  and  that 
the  said  Elmlna  Dawson  is  now  about  28 
yearn  of  age,  she  having  been  born  Novem- 
ber 27. 1864 ;  and  they  pray  that  said  ad- 
ministrator may  be  required  to  state  fully 
In  hip  answer  all  his  transactions  as  ad- 
ministrator of  said  Stephen  Sole,  deceased, 
and  alflo  file  therewith  a  full  list  of  all  the 
personal  property  of  which  said  decedent 
died  possessed,  and  make  a  complete  set- 
tlement of  his  account  as  such  administra- 
tor, and  that  the  female  plaintiff  be  de- 
creed the  amount  due  on  such  settlement 
against  said  administrator. 

On  the  24tfa  day  of  September.  1887,  the 
defendant  filed  a  demurrer  to  ptalntiff's 
bill,  in  which  the  plaintiffe  Joined,  and  the 
same,  being  duly  considered,  was  overruled 
by  the  court;  and  on  the  26th  day  of  S^ 


tember,  1R87,  Frank  D.  Yoang,  one  of  the 
commissioners  of  the  coui>t,  was  directed 
to  make,  state,  and  report  a  settlemoit 
ot  the  account  of  said  Amos  Hemelrick  as 
administrator  of  the  estate  of  Stephen 
Sole,  deceased. 

The  d^endant,  Amos  Hem^ck,  on  Va» 
Slat  day  ot  January.  1888,  filed  his  answer 
to  the  plaintltt's  bill.  In  which  he  denies 
that  personal  property  aggr^ating  near 
91.000  came  Into  his  hands  as  such  admin- 
istrator of  Stepben  Sole,  deceased,  in  mon- 
ey, notes,  or  any  other  kind  ot  property; 
but  states  what  notes  and  personal  prop- 
erty did  come  into  his  hands  as  such  ad- 
ministrator. He  also  states  that  on  the 
2l8t  day  ot  May,  1872,  he  filed  an  appraise- 
ment bill  with  thederk  of  thecounty  court 
ot  Wetiel  county,  and  exhibited  a  copy 
thereof  with  his  answer.  He  also  claims 
that,  as  the  administrator  ot  said  estate, 
he  paid  out  and  disbursed  large  sums  of 
money  In  payment  ol  the  Just  debts  of  his 
decedent,  and  Just  charges  against  said  es- 
tate, some  of  which  he  specifies  and  enu- 
merates. Hefurther  alleges  that,  some  time 
bet(n«  the  plaintiff  Elmlna  Sole,  now  El- 
mlna Dawson,  became  ot  full  age,  he  bad 
an  accounting  and  settlemfflit  in  full  of  the 
Interest  due  the  plaintiff  In  the  estate  of 
Stephen  Sole,  deceased,  as  his  faelr  at  law, 
with  John  McQlumptirey,  who  was  then 
and  there  the  guardian  ot  tbe  plaintiff; 
and  on  said  settlement  the  sum  ot  $68.20 
was  found  dne  to  the  said  Elmina  Daw- 
son as  the  heir  at  lav  ot  Stephen  Sole,  de- 
ceased, and  gave  to  said  guardian  bis  note 
for  said  amount,  who  gave  said  note  to 
her  when  she  came  of  full  age;  which 
note  he  has  since  paid  in  full  to  her, 
bntttaatsaid  note  has  been  loBt,andlw  de- 
nlesithat  he  Is  Indebted  to  her,  as  Boch  ad- 
ministrator, in  any  sum. 

DepoMttons  were  taken  by  both  plaln- 
tltfe>  and  detendant  in  the  matter  ot  ac- 
count referred  to  said  commissioner,  and 
on  the  7th  day  of  January.  1888,  said  com- 
missioner returned  his  report,  in  which 
he  found  a  balance  due  plaintlll  Elmlna 
Dawson,  as  distributee  of  said  estate,  of 
$875.23 ;  and  In  doing  so  he  rejected  the  tol- 
lowlngclaimspresented  bysaid  defendant, 
tor  the  reason  that.  In  fats  opinion,  they 
were  not  properly  proven  against  the  es- 
tate of  his  intestate, to- wit:  The  account 
of  Joseph  Sole,  (vouchor  No.  2,)  dated 
April  10.  1872,  for  $28.60.  with  interest 
thpreon  to  January  17. 1888.  $27.01;  the  ac- 
count of  George  Sole,  (voucher  No.  4,)  dat- 
ed March  10, 1878.  for  $110.01,  with  Interast 
to  January  17, 1S88,  $98.01 ;  the  account  ot 
Hugh  McOlumphrey,  dated  May  8,  1873, 
tor  $84.60,  with  interest  to  Jannwry  17, 
1888.  $74.02;  and  tbeaccountot  James  Sole, 
revenue  notice,  (voucher  No.  10.)  dated 
August  81, 1867,  $8,  with  interest  to  Janu- 
ary 17,  1888,  aggregating  $437.n.  This 
report  was  excepted  to  by  tbe  defendant  on 
account  of  the  r^ectlon  of  said  claims. 
Said  commissioner  then  filed  asapplouent- 
al  report.  In  which  he  says  that,  from  the 
additional  testimony,  the  defendant  is  en- 
titled to  credit  tor  voucher  No.  2,  rejected 
In  his  original  report,  tor  $28.66,  with  In- 
terest to  January  17,  1888.  $27.01.  Said 
report  was  also  excepted  to  by  the  plain- 
tiff because  said  administrator  .was  al- 
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loTC-ed  credit  for968.05,cominl8f(IoDB on  the 
estate  which  came  to  bis  hands,  when  he 
bad  never  modeaaetUement  ol  hlsacconnt 
as  auch  administrator, as  required  bylaw. 
The  defendant  farther  exceiited  tu  said 
reportB—First,  because  It  was  not  allied 
in  the  bill,  and  the  plaintiffs  did  not  at- 
tempt to  prove,  that  tlie  account  of  George 
Sole  for  f  110,  (voucher  No.  4,)  and  of  Hugh 
McOlumphre^  for  $84.50,  (Toucher  No.  6,) 
were  not  valid  claims  affoinst  the  said  es- 
tate; wooDtf,  because  said  claims  were  Just- 
ly due  and  owins  from  said  estate  of 
Btephen  Sole,  and  defendant  was  fully 
Justified,  upon  the  evidence  before  him,  in 
payiufc  the  same;  and  the  commissioner 
erred  In  refusing  to  allow  credit  to  the  de- 
fend ant  for  the  name.  Theplalntltbi  also  ex- 
cepted to  said  supplemental  report  for  the 
loilowingreaaona:  The  commission- 

er erred  In  modllylnff  his  former  report.  In 
allowlnfc  the  defendant.  Amos  Hemelrick, 
administrator,  credit  lor  Tooeher  No.  8, 
principal  and  interest,  f 56.62.  which  was 
rejected  in  bis  former  report,  the  voucher 
being:  the  claim  In  favor  of  Joseph  Sole; 
gecnnd,  by  basing  his  calculation  on  allow- 
ing the  defendant  credit  tor  $69.06,  com- 
niimtiims  on  the  estate  which  came  to  his 
hands,  and  in  allowing  said  commlsalons, 
said  administrator  not  having  settled  his 
account  as  required  by  law;  thirds  the 
commissioner  erred  In  reporting  in  the 
hands  of  said  administrator,  due  the  ee-  j 
tute  of  Stephen  Sole,  deceased,  but  tbe  I 
sum  of  $31i>.66,  with  Interestfrom  January  | 
37, 18K8;  that  the  amount  In  said  adminls-  [ 
tnitor*8  hands  should  have  been  $m9.66, 
added  to  the  sum  of  ^5.67,  for  which  he  Is 
herein  allowed  credlt,(bdnK  voucher  No.  2.) 
added  to  the  further  sum  of  $68.06,  for 
which  he  was  allowed  credit  In  said  former 
report  as  commlsslonB,  aggregating  tbe 
snni  of  $444.28;  which  sum  should  have 
been  reported  In  said  defendant's  bands 
dne  said  estate,  with  Interest  thereonfrom 
July  17, 1M88.  Upon  tiiese  exceptions,  filed 
by  plalnttfta  andT  defendant,  the  questions 
arise  whlcfa-  constitute  tbe  principal  con- 
troversy In  this  cause. 

The  defendant.  It  will  be  seen, In  his  first 
exception,  sa^-s  that  the  defendant  claims 
that  the  plaintiffs  In  their  bill  do  not  al- 
le^,  nor  do  they  attempt  to  prove,  that 
the  account  ot  George  Sole  for  $110.01, 
(voucher  No.  4.)  and  the  account  of  Hngh 
McGlnrapbrey  for  $84.50,  (voucher  No.  6,) 
werv  not  valid  claims  against  the  estate  of 
Stephen  Sole,  deceased,  and  that  the  com- 
missioner erred  in  rejecting  them.  The  de- 
fendunt  seems  to  overlook  the  fact  that, 
nnder  the  pleadings  in  this  case.  It  la  In- 
cumbent on  him  to  show  how  he  adminis- 
tered the  estate  of  his  intestate,  and  that 
hlR  dlsburseniente  were  legally  and  prop- 
erly made.  By  the  bill,  he  Is  called  upon 
to  make  a  complete  settlement  of  bis  ac- 
counts as  such  administrator  of  said  Ste- 
phen Sole,  deceased,  to  return  a  list  ot  the 
personal  property  of  which  said  decedent 
died  possessed,  and  testate  fully  all  ot  his 
transactions  as  such  administrator.  Tbe 
bill  does  not  seek  to  surcharge  and  falsify 
tbe  defendant's  account;  but  th^  allege 
that  at  the  time  the  suit  was  brought  he 
never  hud  settled  his  account  as  such  ad- 
ministrator, and,  while  the  proofs  hi  the 
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cause  may  be  suflBdent  to  show  that  said 
defendant  paid  tbe  accounts  which  appear 
to  have  beenrctjeeted  by  the  eommlssion^'p 
and,  under  the  ruling  ol  this  court  in  the 
cose  of  Kyles  t.  Kyle,  25  W.  Va.  876.  it  is 
held  that  an  administrator  is  competent 
as  a  witness  to  prove  thathe  has  paid  cer- 
tain sums  to  the  distributees  of  his  decs' 
dent's  estate,  so  In  this  case  the  defendautr 
who  Is  administrator  as  aforesaid.  In  his- 
deposition,  proves  tbe  payment  of  the  ac- 
counte  reacted  by  the  commissioner.  But 
It  will  be  perceived,  by  reference  to  the  re' 
port  of  said  commissioner,  that  he  rejects 
said  claims,  not  because  there  Is  any  lock 
ol  proof  in  regard  to  their  payment,  bat 
because.  In  his  opinion,  they  were  paid 
without  being  proven  against  the  estate 
ot  his  decedent  as  required  by  law. 

Now,  as  to  the  item  ol  $28.66,  and  Ite 
interest,  $27.01,  tbe  account  ot  Joseph  Sole, 
(No.  2  voucher,)  which  was  rejected  in  tbe 
original  account  otthe  commisslonet.  and 
reported  as  allowed  in  his  supplemental 
report,  I  am  of  opinion  that  tbe  said  item 
was  proven  by  the  evidence  of  George  Sole 
as  a  valid  claim  against  the  estate  of  said 
Stephen  Sole,  deceased,  and  that  tbe  com- 
missioner committed  no  error  In  allowing 
the  same. 

As  to  voucher  No.  4,  tbeaceountotOeorge 
Sole,  which  was  rejected  by  tbe  commis- 
sioner, Ite  validity  as  a  debt  against  the 
estate  of  Stephen  Sole  Is  only  sought  to  be 
established  by  the  testimony  of  George 
Sole  himself,  who  stated  In  his  deposition 
tbat  It  was  Justly  due  at  the  time  It  was 
settled  and  paid ;  and  this  testlm<Hiy  we 
do  not  regard  as  competent,  and  think 
that  the  item  was  properly  rejected  by  the 
commissioner.  Section  -23.  c.  180,  ol  the 
Code,  provides  that  "no  party  to  any  ac- 
tion, suit,  or  proceeding,  nor  any  person 
Interested  in  the  event  thereof,  nor  any 
person  from,  through,  or  under  whom  any 
such  par^  or  interested  person  derives 
any  Interest  ortltle,  by  assignment  or  oth- 
erwtee,  shall  be  «amined  as  a  vrltness  In 
regard  to  any  personal  transaction  or 
communication  between  such  witness  and 
a  person  at  the  time  of  such  examination 
deceased.  Insane,  or  lunatic,  against  the 
executor,  administrator,  heir  at  law, 
next  ot  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  or  tbe 
assignee  or  committee  of  such  Insane  per- 
son or  Innatlc.**  Now,  Amos  Hemelrick, 
the  administrator  of  the  estate  of  Stmben 
Sole,  is  a  party  to  this  suit,  and  he  is  In- 
terested In  establishing  said  voucher  No. 
4  ^  a  valid  debt  against  said  estate;  and 
he  derived  and  acquired  all  interest  that 
he  had  in  said  voucher  by  reason  of  hav- 
ing paid  it  to  said  George  Sole.  George 
Sole,  then,  is  "a  person  from,  through,  or 
under  whom"  said  Hemelrick,  as  sach  ad- 
ministrator, who  Is  a  party  Interested  in 
the  event  of  tbe  suit,  derived  hlslnterestln 
said  voucher  Nu.  4,  which  was  an  account 
aKatnst  the  estate  ol  his  Intestate,  and 
without  which,  established  as  a  valid  debt 
against  said  estate,  said  administrator 
could  obtain  no  credltfor  the  amoant  there- 
in named;  and  said  George  Sole,  being  tbe 
party  from  whom  said  In  terest  w  as  derived 
by  shld  administrator,  was  not,  under  said 
section  28,  c.  180,  of  the  Code,  cqn>peteait  to 
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prove  Bald  claim  agaliwt  mM  estate.  And 
tor  Ilk«  reaBona  the  account  of  Hagb  Mc- 
Gltimphrey for $84.60,  with  Intereetthereon 
to  January  17, 1888,  amounting  to  $74.02, 
was  properly  rejected;  the  Baid  account 
having  been  proved  aione  by  theteetimony 
of  Baid  Hxxgh  McGlamphrey,  who  waa,  for 
the  reaenns  above  stated,  incompetent  to 
testify  in  r^ard  to  tbe  matter. 

Ab  to  the  sum  of  eight  dollars  paid  t^e 
collector  of  Intemai  revenue,  marked 
"  Voucher  No.  10, "  I  think  it  wae  properly 
rejected  bythe  commlsBloner.  Tbeadmin- 
Istrator  fllee  the  notice  of  the  collector, 
dated  August  6,  1867.  to  the  effect  that  the 
claim  was  then  due;  and  said  adminis- 
trator testifies  that  it  was  paid  by  James 
Sole,  and  be  paid  It  to  stud  James  Sole. 
It  however  appears  that  Stephen  Sole  lived 
antU  the  80th  day  of  June.  £871.  nearly  five 
years  after  said  claim  was  collectible;  and 
tbe  administrator,  when  asked.  "How  do 
you  know  James  Sole  paid  thegovemment 
tbe  $8  shown  by  paper  No.  lO.flled  by  yun, 
answered:  "All  I  know  about  It  Is,  be 
presented  it  to  mefbr  redemption.  I  can*t 
tdl  the  day  I  paid  It.  I  know  I  lifted  It, 
and  paid  it. "  It  does  not  appear  when  it 
was  paid,  or  that  It  was  a  valid  claim 
against  said  estate. 

Did  the  court  below  commit  an  error  in 
overruling  the  demurrer?  I  see  nothing 
in  the  case  which  would  authorize  snch 
ruling.  It  Is  true  that  the  question  as  to 
the  staleness  of  Idie  demand  arises  upon 
demurrer,  bnt  the  claim  asserted  by  plain* 
tiffs  cannot  be  rejected  upon  tbat  plea. 
Stephen  SolediedJnne  SO,  lOTl;  and  bis  ad- 
ministrator qualified  March  15,  1872,  and 
never  made  any  settlement.  Elmlna  Daw- 
son, theheir and  plaintiff,  waabom  Novem- 
ber 27, 1864.  and  became  21  years  of  age  on 
November  27. 1885.  Thlssnit  was  brought 
March  24, 1887,— less  than  two  years  atter 
her  disability  was  removed.  Tbedemnrrer 
appears  to  have  been  properly  overmled, 
and  the  decree  complained  of  must  be  af- 
firmed ;  and  the  appellant,  Amos  Uemehrick, 
most  pa7  tbe  costs  of  this  appeal. 

SNTDSB,P.,and  BBANNONaildLU0A8,JJ., 

concurred. 


Bbannon  v.  Countv  CocnT  et  a/. 

(fluprsme  Covrt  ctf  Ajypeal*  of  Wett  Viratnta. 
March  S*.  1890.) 

Taxatioh— CotTNTT  AOTHORiTtca— Roai>-Taz. 
Taxes  Imposed  by  the  county  court  for  road 
parposes  in  a  district  under  chapter  85,  Acts  18S1, 
^Coae  1887.  p.  888.)  are  taxes  assessed  by  "county 
authorities, "  within  the  meaaiug  of  eection  7,  art. 
10,  of  the  constitutioD,  and  are  to  hefucludedwith 
other  taxes  levied  by  the  county  court,  in  deter- 
minlngwhether  the  lunit  ot  taxation  therein  fixed 
will  be  exceeded. 

{Sutlabiia  by  the  Court) 

Appeal  from  circuit  court,  Kanawha 
eoun^. 

CbHpmAn  A  Ltttlepage,  B.  B.  Knight,  J. 
W.  Kennedy,  Brown  A  Jackson,  and  Mol- 
loban  A  MeClintie,  for  appellaots.  Okey 
Johnson  and  J.  H.  Ferguson,  for  appellee. 

Brannon,  J.  Tbe  district  of  Cabin 
Greek,  In  Kanawha  county,  adopted  the 
alternate  road  lawprovlded  by  chapter  86, 


Acts  1881,  (Code  1887.  e.  48,  8  MA.)  In  1888 
the  county  court  of  Kanavnia  eoanl7  lev- 
led,  for  general  county  purposes,  96  cents 
on  the  $100  taxable  property  of  the  coun- 
ty, and.  In  addition  thereto,  SO  cents  on 
the  $100  ot  taxable  property  In  Cabin  Creek 
district. for  road  purposes  in  that  district. 
P.  Ij.  Brannon.  a  tax-payer  In  said  dis- 
trict, paid  to  the  sheriff  ail  his  taxes  save 
thiti  tax  levied  for  road  purposes,  whlcb 
he  refused  to  pay,  and  the  sheriff,  for  its 
collection,  levied  upon  property  of  said 
tax-payer;  and  he  then,  suing  for  blmseU, 
and  all  other  tax-payers  of  tbe  district, 
obtained  an  Injunction  restraining  the  Bher^ 
iff  from  collecting  this  road-tax,  making 
the  coanlv  conrt  and  Bctman  Pickens,  the 
sheriff,  defendants  to  his  bill,  claiming  In 
blB  bill,  as  the  two  levies  tr^ther  exceeded 
95  cents  on  the  $100  of  taxable  profierty. 
thlB  road  levy  was  Illegal.  The  answers 
did  not  deny  the  facts  alleged,  bnt  contro- 
verted tbe  mere  matter  of  law  as  to  the  Il- 
legality of  the  tax.  Facts  were  agreed, 
and  the  cause  was  heard  on  the  bill,  an- 
swers, facts  agreed,  and  on  a  motion  to 
dissolve  the  Injunction ;  and  tbedeoee  was 
that  the  motion  to  dissolve  bo  overruled, 
and  the  injanctlon  perpetuated.  The  said 
county  court  and  Sheriff  Pickens  appealed 
to  this  court. 

The  ground  on  which  the  appellee.  Bran- 
non, baaea  his  injunction,  la  that  the  levy 
for  county  purposes  ot  95  cents,  and  that 
ot  80  cen  ts.  under  tiie  alternate  road  law  of 
1881,  (chapter  48.  Code  1887,  p.  888.)  In  the 
aggregate,  exceed  06  cents  on  the  $100  of 
property,  and  therefore  the  tax  is  in  viola- 
tion of  section  7,  art.lO,oftheconstjtotlon. 
That  section  is  as  follows:  "County  an- 
tfaoritles  shall  never  assess  taxes,  in  any 
one  year,  tbe  aggr^ate  ot  which  shall  ex- 
ceed nlnei^-flve  cents  per  one  hundred  dol- 
lars valnatlon,  exc^  for  the  support  ot 
tree  schools,  payment  of  Indebtedness  ex- 
isting at  the  time  of  tbe  adoption  of  this 
constltation,  and  for  the  payment  of  any 
indebtedness,  with  the  Interest  thereon, 
created  nnder  tbe  succeeding  section,  un- 
less such  assessment,  with  all  questions  In- 
volving tbe  increase  ot  such  aggr^ate. 
shall  have  been  sobmltted  to  the  rote  of 
the  people  ot  the  county,  and  have  received 
three-fifths  all  the  votes  cast  for  or 
against  it."  What  Is  the  meaning  of  the 
words  used  In  said  section,  "rounty  an- 
tborities  shall  never  assess  taxes  in  anyone 
year?"  What  taxes  are  here  meant?  Do 
these  words  refer  only  to  taxes  imposed 
tor  general  county  charges  nndw  the  levy 
called  "county  levy."  or  do  tb^  mean 
these  road  taxes  also?  Tbe  language  la 
broad  and  comprehensive, — "county  au- 
thorities'* and  "taxes."  It  seems  to  me 
that  the  constitution  contemplates  four 
classes  of  taxes.— state, county, municipal, 
and  school-district  taxes.  Plainly,  tt  con- 
templates state,  county,  and  municipal 
taxes,  and  I  think,  also,  district  taxes  for 
education,  since  section  6.  art.  12,  provideB 
tor  subdlvlsion  of  counties  Into  school-dl»> 
tricts, providing  that  "the  Bcbool-dlNtricta 
into  which  any  county  is  now  divided  shall 
continue  until  changed  In  pursuance  of 
law ; "  and  section  5  of  same  article  pro- 
vides that  the  legislature  shall  provide  for 
raising  In  each  county  ^r  district  money 
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for  free  schools ;  and  section  8,  art.  10,  pro- 
Tides  that  no  county,  dty,  scbool-distrlct. 
or  monlclpiU  corporation  shall  Incnr  debt 
except  as  preBcrtbed.  The  teglslatore  has 
BO  CO n« trued  the  constitution  by  cHatIng 
the  board  at  education  of  each  district  a 
corporation,  and  resting  It  with  power  to 
tax  for  funds  In  Its  keeping,  and  for  Its  dis- 
tribution. So,  I  think,  the  constitution 
contemplates  district  taxes  for  school  pur- 
poses, as  distinct  from  taxes  assessed  by 
county  anthorittes.  B  so*  we  have  state 
taxes,  Bcbool-dtotrlct  taxes  for  schools, 
and  municipal  taxes,  but  no  other  district 
taxes  save  those  levied  by  the  county  au- 
thorities; and  so  I  know  not  where  we 
should  rank  these  road-taxes,  If  not  as 
those  assessed  by  county  authorities, 
within  the  meaning  of  sectloii  7,  art.  10, 
abOTequoted,— nutlevied  for  general  couo- 
ty  chargflBf  but  by  county  authorities, 
tfaonsh  expended  tor  works  In  the  district. 
Besides  those  spedfled,  there  Is  no  other 
taxing  power. 

The  section  In  question  says  that  coun- 
ty authorities  shall  never  assess  taxes  In 
any  one  year,  the ^gregate  of  which  shall 
exceed  SSeents  per  flOO,  except  for  the  sup- 
port of  free  schools.  If  the  constitution 
contemplated  only  district  taxation  for 
school  purposes,  the  mere  presence  of  this 
exception  in  the  section  would  be  of  al- 
most decisive  Import  to  showthat  the  sec- 
tion Included  Id  Its  limitation  uf  taxing 
power  district  taxes;  but  the  fact  that 
the  constitution  contemplates  local  sup- 
port for  schools  either  by  county  or  dis- 
trict tax  detracts  somewhat  from  the  sig- 
nificance of  this  exception.  StItUnot  with- 
out weight  may  It  be  sedd  that,  as  both 
district  and  county  taxation  are  allowed 
for  schools,  by  the  constltutlun,  this  ex- 
ception applies  to  both.  Exceptions 
prove  the  rule.  The  fact  that  certain  ex- 
ceptions from  this  limitation  are  specified 
tends  to  show  that  all  other  taxes  are 
meant  tobelncluded  within  the  limitation. 
AnoUiCT  feature  of  this  section  7  strikes  me 
as  signlflcaot  of  Its  meaning,  andthatlsthe 
presence  of  the  word  "agjcr^ate;"  the 
provision  being  that  county  authorities 
sball  never  assess  taxes,  "the  aggregate 
of  which  shall  exceed  ninety-five  cents  per 
one  hundred  dollars  valuation,"  evidently 
meaning  that  more  than  one  kind  or  spe- 
cies of  taxes  must  be  added  together  for 
the  pnrpoees  of  the  limit  of  taxation  here 
prescribed.  What  shall  be  added?  Not 
charges  for  themany  objects  of  expenditure 
which  a  county  may  Incur,  but  classes  or 
kinds  of  taxes.  Take  all  this  langoage, 
and  the  prohibition  is  broad.  But,  In  ad- 
dition to  the  forgoing  views,  based  only 
on  the  constitution,  let  us  examine  the  act 
of  the  l^slature  under  which  thlsquestlon 
arlHes,  that  called  the  "alternate  road 
law,**  with  a  view  to  see  what  class  of 
taxes  we  shall  denominate  the  taxes  Im- 
posed under  It,  and  determine  whether  we 
shonld  regard  them  as  raised  by  "county 
aathoridea."  It  provides  that  the  county 
court  shall  appoint  three  road  surveyors 
In  the  district,  and  these  surveyors  shall 
report  to  the  court  the  amount  of  money 
neceesary  to  open  and  keep  In  repair  the 
roads  of  the  district,  payable  In  the  next 
year;  and  It  is  made  ue  duty  of  the  court 


to  examine  such  report,  and  the  estimates 
therein,  and  make  such  alterations  and 
corrections  therein  as  the  court  may  see 
proper,  and  when  It  levies  for  the  county 
debts  and  liabilities,  to  levy  taxes  on  the 
male  Inhabitants  and  property  of  the  dis- 
trict liable  for  state  and  county  purposes, 
which  **  shall  be  collected  and  disbursed  in 
the  same  manner, "  Claims  for  work  and 
other  road  expenses  must  be  certified  to 
the  county  court,  and,  if  found  correct, 
shall  be  allowed  by  the  court,  and  paid,  on 
order  or  warrant  of  the  court,  by  the  sher^ 
Iff.  The  district  lays  no  tax,  nor  does  Its 
board  of  snrveyom.  They  allow  no  claims 
on  the  fund.  All  this  Is  done  by  the  coun- 
ty court.  The  court  alters  or  corrects  the 
estimate  sent  It  by  the  surveyors.  The 
tax  is  Imposed  upon  the  inhabitants  and 
property  of  the  district,  and  expended  in 
the  district;  bnt  it  la  estimated,  laid,  and 
disbursed  by  the  county  coart,— not  by 
district  authorities.  The  county  courts, 
which  are  cw^lnly  county  authorities,  by 
section  24,  art.  8,  of  the  constitution,  have 
the  superintendence  and  administration 
of  the  internal  police  and  fiscal  affairs  of 
their  counties,  IndndinK  the  establishment 
and  regulation  of  roads,  etc.  Thus,  both 
the  constitution  and  this  statute  place 
roads  under  this  county  authority ;  and  It 
may  besald  these  road-taxes  are  under  Its 
authority,  both  under  the  power  to  regu- 
late roads  and  under  Its  power  over  the 
Qscal  affairs  of  the  county.  I  do  not  see 
that,  because  the  roads  are  by  the  legis- 
lature to  be  kept  up  by  taxes  levied  In  each 
district,  for  the  roads  therein,  that  It  Is 
any  the  less  a  tax  levied  by  the  county 
authorities,  within  the  meaning  of  section 
7,  art.  10. 

There  Is  another  view  favoring  this  con- 
clusion, and.  in  my  opinion,  a  fo.  ctble  view. 
The  manifest  design  of  the  convention  and 
people  in  adopting  that  section  was  to 
limit  and  restrict  local  taxation ;  a  power 
very  necessary  to  local  administration,  hot 
one  to  be  Jealously  guarded,  and  one  often 
made  the  medium  or  instrument  of  bardei^ 
some  exaction.  It  should  be  given  a  con- 
struction which  will  effectuate  the  end  so 
plainly  in  view.  Is  It  plausible  toeay  that 
the  constitution  would  limit  taxation  for 
county  purposes,  and  leave  unlimited  an 
equally  dangerous  taxation  tor  district 
purposes?  The  county  purpose  has  as 
much  reason  for  an  unlimited  power  of 
taxation  as thedis^lct  purpose,  and  more. 
This  construction*"  would  distrust  the 
county  court  as  to  the  ordinary  county 
levy,  and  trust  It  as  to  the  levy  for  district 
purposes.  Un  the  opposite  theory,  keep* 
lug  the  poor,  and  other  duties  under  pres- 
ent statutes  performed  by  county  courts, 
might  be  devolved  on  the  districts,  and 
minor  duties  left  the  courts;  and.  as  dis- 
trict taxation  Is  unlimited,  the  people 
mlffht  be  sround  down  by  taxation.  The 
constitution  never  Intended  to  tolerate 
such  a  result.  The  provision  under  con- 
sideration is  found  in  the  constitution  un- 
der the  chapter  **  Taxation  and  Finance.  * 
1  think  section  7  of  article  ID  was  Intended 
to  protect  the  tax-payers  f^lnst  unlim- 
ited levy  as  to  all  taxes  except  state  and 
school  taxes,  and  taxes  levied  by  munici- 
pal corporations.  Municipal  coi 
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■neb  as  dttM  and  towns,  fall  nitder  sec- 
tion 9  of  article  10,  wblch  prorldes  tbat 
tbe  i^slatare  may  confer  on  them  pow- 
ers of  taxation.  Of  conrae,  tbelr  author!- 
ties  are  n«t  county  authorities,  bat  munic- 
ipal authorities,  wleldlnar  to  a  certain  ex- 
tent powers  of  local  government  distin- 
gnlBhlnf?  them  fromconntlesand  districts; 
and  they  are  distinct  therefrom, —  have 
corporate  existence  iiDllke  counties  and 
districts,  whtcb  are  mere  territorial  subdl- 
TlsloiiB.  I  do  not  think  that  theprorlslon 
that  a  proposition  tu  levy  beyond  said 
limit  must  be  submitted  "to  the  vote  of  tbe 
people  of  the  county  "  has  force  to  rebut 
the  construction  I  hare  expressed.  If  tbe 
levy  Is  to  airpct  tbe  people  of  the  entire 
county,  theqnestiott  mnst  be  submitted  to 
all  Its  people;  if  to  affect  those  of  a  dis- 
trict only,  It  must  be  submitted  to  them. 
Tbey  are  all  people  of  the  county.  In  a 
sense,— In  the  sense  contemplated  In  the 
section.  The  major  Includes  the  minor. 
It  Is  impossible  to  find  languaj^  entirely 
exact  and  rigidly  applicable  in  all  contin- 
fcencles.  We  must  look  at  the  reason  and 
purpose,  and  apply  the  language  to  ac- 
complish them.  Theconstmctton  contend- 
ed for  is  too  literal  and  narrow. 

A  decision  of  the  supreme  court  of  nit- 
nols  in  the  case  of  Railway  Co.  t.  McCleave, 
108  111.  868,  is  pressed  upon  our  considera- 
tion for  the  appellant.  Section  7,  art.  10, 
of  our  constitution  is  phrased  like  section 
8»  art.  9,  of  the  Illinois  constitution,  which 
reads:  "County  aattaoritiesshall  never  as- 
sess taxes,  tbe  aggr^ate  of  which  shall 
exceed  seTenty-flve  cents  per  one  hundred 
dollars'  valuation;"  and  our  section  7 
was  borrowed  from  it.  Decisions  made 
by  the  Illinois  court,  before  the  adoption 
of  ourconstitution, construing  this  clause, 
would  be  authority  to  ns;  but  this  decis- 
ion was  In  1884,  and  Is  not  binding  author- 
ity. It  holds  that "  town  taxes  levied  tor 
township  purposes  are  not  county  taxes, 
within  tbe  meaning  uf  section  8,  art.  9,  of 
the  constitution,  prohibiting  county  au- 
thorities from  assessing  taxes  the  aggre- 
gate of  which  shall  exceed  seventy-five  cents 
on  the  one  hundred  dollars  of  valuation, 
except  tor  the  payment  of  Indebtedness 
existing  at  tbe  adoption  of  that  Instm- 
ment.  Bnch  towns  are  municipal  corpo- 
rations, and  taxes  levied  by  them  are  for 
corporate  purposes."  This  case  Is  not, 
however.  In  conflict  with  this  view.  The 
reason  It  held  such  taxes  not  county 
taxes,  as  stated  In  the  syllabus,  was  that 
such  towns  are  municipal  corporations, 
and  taxes  levied  by  them  are  for  corpo- 
rate purposes.  The  Judge  delivering  the 
opinion  said:  **The towns  are  municipal 
corporations,  under  the  township  oncanl- 
zatlon  law,  and  these  taxes  were  levied 
tor  corporate  purposes.  But  appellant 
urges  that  the  law  does  not  authorize  the 
levy  of  taxes  for  organised  townships; 
that  the  law  aathorinng  the  levy  and  col- 
lection of  taxes  for  towns  refers  to  Incor- 
porated villages.  To  show  that  there  Is 
not  the  slightest  ground  for  this  objec- 
tion, we  have  but  to  turn  to  almost  any 
section  of  the  township  organization  law 
to  see  that  such  townships  are  called 
'towns.'  •  •  •  The  last  clause  of  sec- 
tion 9,  art.  9,  of  the  constitution,  recog- 


nises the  power  of  the  Iflgtalatiire  to  au- 
thorise these  bodies  to  levy  and  collect 
taxes  tor  municipal  purposes.  This  Is  the 
entireeection:  'Thegeneral  assembly  may 
vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make 
local  Improvements  by  special  assessment, 
or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise.  For  all  other  corpo- 
rate purposes,  all  municipal  ccnporations 
may  be  vested  with  authority  to  assess 
and  collect  taxes,  but  such  taxes  shall  be 
uniform  In  respect  to  persons  and  proper- 
ty within  the  Jurisdiction  of  the  body  im- 
posing the  same.'"  This  is  just  like  sec- 
tion 9,  art.  10.  ot  our  constitution;  cuid, 
were  the  tax  here  In  question  a  tax  levied 
by  a  municipal  corporation,  as  In  the  Illi- 
nois case,  I  should  reach  the  same  opinion 
asthat  court  did.  Therewas  anotherrea- 
son  why  that  was  not  a  tax  assessed 
by  "countyanthorities.**  The  Jndgein  the 
opinion  gives  asanotherreasonfortalscon- 
clusion  the  fact  that  the  Illinnls  statute 
required  tiie  clfvk  to  estimate  the  rate  per 
cokt.  on  the  valuation  ot  property  in  the 
several  towns,  townships,  dutrlcts,  and 
incorporated  cities  and  villages,  to  pro- 
duce the  amount  certified  to  the  county 
board  as  needed,  and  then  required  the 
clerk  to  extend  the  tax  on  the  collector's 
book.  The  Judge  said:  "Thus  It  is  seen 
that  it  was  not  necessary  that  the  board 
of  supervisors  should  have  made  any  levy 
of  these  municipal  taxes.  Theae  sections 
impose  tbe  doty  on  the  county  clerk  with- 
out any  action  on  the  part  ot  the  board. 
The  order  of  the  board  inr^erence  tothese 
local  taxes  added  nothing  to,  nor  did  not 
It  detract  uiythlng  from,  their  validity. 
So.  If  anything  more  was  needed  to  show 
these  were  not  county  taxes,  this  Is  con- 
clusive of  that  question,  as  they  are  not 
levied  by  tbo  board.  They  <tre  levied  by 
tbetown  anthorities,  by  filing  thdr  certifi- 
cate of  theamount  reqnlred  with  theconn- 
ty  clerk.**  In  West  Vfrfrinla  It  Is  Just  the 
reverse  as  to  these  road-taxes.  The  court 
alone  levies  them.  If  this  decision  Is  to  be 
construed  as  Justifying  the  legislature  In 
making  what  is  not  essentially  a  munici- 
pal corporation  a  municipal  corporation* 
by  simply  calling  it  such,  as,  for  instancer 
to  make  a  mere  political  snbdivWon*  like 
a  district,  a  municipal  corporation,  and 
thus  give  it  taxing  power  not  limited  by 
said  section  7,  art.  10,  we  do  not  approve 
It.  See  the  later  Illinois  case  of  Wright 
V.  Railroad  Co.,  120  III.  541, 12  N.  E.  Rep. 
240. 

The  question  of  the  constitutionality  ot 
this  road  statute  has  been  argued. 
When  that  statute  says  that  road-taxea 
shall  be  levied,  and  gives  no  limit,  it  must 
be  taken  that  it  means  that  they  shall  be 
levied  within  theconstltutional  limit.  The 
county  court  must  have  an  eye  to  that 
limit,  and  so  apportion  the  assessment  as 
will,  in  their  Judgment,  best  answer  the 
public  Interest,  but  mnst  keep  within  the 
limit;  and,  if  that  be  not  adequate  for 
public  wants,  all  that  can  be  said  is,  "  So 
the  constitution  is  written."  I  think  that 
section  7,  art.  10,  has  tbe  function  of  limiting 
all  taxea  levied  In  a  county  except  schocu 
te^ra,  and  those  of  municipal  eoipora- 
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It  la  argned  -Uiat  this  road-tax  is  not  a 
tax.  It  mwaU  the  featutea,  qualltlea,  and 
dements  of  a  tax,  and  Is  called  a  tax  In 
the  statute  wblch  Imposes  It.  Taxes  are 
deSned  as  being  "  the  enforced  proportion- 
al contribntJons  of  persona  and  property, 
levied  by  the  anthorlty  of  the  state,  for 
the  support  of  the  Kovemment,  and  for  all 
public  needs.  They  are  the  properl?  o!  the 
cittsen,  demanded  andrectived  oyUiegor- 
«mment,  to  be  dlspoeed  of  to  enable  It  to 
carry  Into  effect  Its  mandates,  and  to  dis- 
charge Its  manifold  fanctlons.**  Cooley, 
Tax'n,  1.  "They  are  burdens  or  charges 
imposed  by  the  leg^lslO'tiTe  power  of  a  state 
upon  persons  or  property  to  raise  money 
for  poDUe  purposes.  **  Blackw.  "Tax-Tl* 
ties,  **  1.  This  road-taz  Is  certainly  a  tax. 
The  decree  of  the  circuit  court  is  afBrmed, 
with  $80  damages,  and  coats  to  appellee 
agsiuBt  said  connty  court. 

Snyder.  F.^and  Eholisb  and  IjDOAS, JJ., 
concnmd. 

ToLADO  Tne  ft  Lumbbb  Co.  t.  Thouas 

et  al. 

<5upm»f  Court  of  Appeals  t^f  (TsM  Tlrainla. 
Uuch  iS,  1800.) 

EqiDTrr  PLSADiito  —  AsATXirsirr  —  Fosnair  Cob- 

POBATlOm—PlKALTIBS— iKJUNCTIOIf. 

1.  Where  tbe  defeoduit  in  an  equity  salt  flies 
m  plea  In  abatemeDt  In  proper  form,  and  at  the 
proper  time,  and  at  the  same  time  flies  his  answer 
formaUy  pleading  the  same  matters  therein,  and 
«aid  answer  Is  duly  sworn  to,  tbe  said  matter  in 
abatement  will  be  treated  as  properly  put  in  is- 
sue, althongb  tbe  said  plea  is  not  sworn  to. 

2.  A  contract  made  1^  a  foreign  oorp<Mra,tIon 
before  It  ha*  complied  with  the  statntory  prereq- 
Dlsites  to  tbe  rigbt  to  do  bnsineas  in  another  state 
will  not  on  that  account  be  held  absolutely  void, 
nniesa  the  statute  ezpressly  so  declares ;  and,  if  the 
statute  impoaee  a  penalty  upon  the  oorporation  for 
failing  to  comply  with  such  prerequisites,  sooh 
pentdty  will  be  deemed  exelnrive  of  any  others. 

8.  Onr  statnte,  (section  80,  o.  61,  Code,)  which 
prescribes  that  foreign  corporations  shall  oomply 
with  certain  regulations  as  a  prerequisite  to  their 
right  to  hold  property  or  do  business  In  this  state, 
and  fixes  a  penalty  fat  tbeir  failure  to  do  so,  does 
Dot  make  the  contracts  made  in  this  atate  by  such 
corporations  before  compliance  with  said  regulb- 
tioDs  absolutely  void  and  nnenforceable  lu  the 
courts  of  this  state. 

4.  A  cause  iu  which  It  is  held  that  the  ooort 
did  not  err  in  overmling  a'  preliminary  motion  to 
dissolve  aa  InJoneUoa  made  before  the  final  hear- 
ing of  the  cause  on  fta  merits. 
iSyllahm  by  the  Court.) 

Appeal  from  circuit  court,  Mason  coun- 
t^-  QuTHiuB,  Judge. 

Simpson  Jt  Ho  ward  J  Gunn  A  GtbboDB, 
and  HimpBoa  it  Tbomaa,  for  appellant. 
Tomltnsoo  St  Wlhy  and  KenuA  A  Cbitton, 
for  Appellees. 

Snydeb,  p.  On  November  21.  1888,  the 
Toledo  Tie  ft  Lumber  Co.  entered  into  a 
written  contract  with  W.  W.  Thomas  for 
the  pnrebase  uf  76,000  tdes,  at  the  price  of 
82  cents  per  tie  lor  all  flnrt-clasa  ties,  and 
12  cents  per  lie  for  eW  aecond-clasa  ties,  to 
be  (lelivered  at  Point  Pleasant,  in  this 
Atate,  on  board  the  curs,  by  June  1, 1S89, 
or  as  Boon  thereafter  as  the  rises  in  the 
streams  will  permit ;  and,  further,  the  said 
company  agreed  to  advance  to  aald 
Thomas  18  cents  per  tie  on  all  flrat-class, 


and  6  cents  per  tie  on  all  second-class,  ties, 
when  such  ties  shall  have  been  Inspected 
and  branded  on  thebanksof  Elgfateen-MUe 
creek,  in  Putnam  county,  W.Va.;  and  said 
company  shall  have  the  right  to  take  pos- 
aesBioD  of  all  ties  so  Inspected  and  branded 
on  which  It  has  madeeucb  advances,  wher^ 
ever  they  may  be  found,  In  case  the  said 
Thomas  fails  to  deliver  the  same.  It  la 
also  agreed  that  the  18  cents  per  tie  ad- 
vanced as  aforesaid  shall  be  considered  full 
payment  for  said  ties  when  so  inspected ; 
ami  the  said  Thomas  binds  himself  to  raft 
and  deliver  said  ties  on  the  cars  at  Point 
Pleasant,  as  aforesaid,  and  he  shall  there 
be  paid  tbe  additional  sum  of  14  cents  per 
tie  on  flrst-clapB,  and  7 cents  per  tie  on  sec- 
ond-class, ties.  Under  this  contract 
Thomas  commenced  getting  out  and  de- 
livering ties,  bat  beforecompletlttghis  ptat- 
of  the  contract  he  became  financially  em- 
barrassed, and  by  deed  dated  July  10,1889, 
be  assigned  to  J.  C.  Thomas  and  Rufus 
Swltzer,  trustees,  for  tbe  benefit  of  bis 
creditors,  all  hia  choses  In  action,  and  the 
benefit  of  all  contracts  which  he  had  with 
any  person  whomsoever.  A  few  days  after 
said  assignment,  to-wit,  on  July  16, 1889, 
the  said  Toledo  Tie  ft  Lumber  Co.  pr^ 
sented  to  the  Jndge  of  the  circuit  court  of 
Mason  coanty  their  bill  against  the  said 
W.  W.  Thomas,  and  said  J.  C.  Thomas  and 
Rufus  Switzer, trustees,  and  obtained  from 
said  Judge  an  Injunction  restraining  and 
Inhibiting  the  said  defendant  from  stop- 

{>iDg  or  Interfering  with  tbe  said  company 
Q  loading  and  shipping  said  ttes.  At  the 
August  rules,  1889,  tbeplalntlff  flieditsbin, 
with  the  injunction  thereon,  as  aforesaid, 
In  the  said  Mason  county  circuit  court, 
and  at  the  same  rules  the  defendants  filed 
thereto  two  special  pleas,  a  general  de- 
murrer, and  their anawersto  the  plaintiff's 
bill.  The  plaintiff  demurred  to  each  of  said 
special  pleas,  and  thecanse  was,  on  August 
18, 1889,  heard  on  tbe  said  pleading,  dei>- 
osltlons,  and  themotlon  of  tbe  defendants 
to  dissolve  the  Injunction,  and  the  court 
sustained  the  demurrers  to  said  pleas,  and 
overruled  tbe  motion  to  dissolve  the  In- 
junction, and  from  this  order  the  defend- 
ants J.CThomasand  Rufus  Switzer,  trus- 
tees, have  appealed  to  this  court. 

It  is  insisted  that  the  court  erred  in  not 
dfsmlsslngthe  bill  forwant  of  Jurisdiction. 
The  defendant's  first  special  plea  avers 
that  the  supposed  cause  of  action  alleged 
In  the  bill  did  not,  nor  did  .any  part  there- 
of, arise  in  the  coupty  of  Mason ;  that  the 
same  arose  within  the  county  of  Putnam, 
in  this  state;  and  that  at  the  time  of  lasn- 
Ing  the  writ  In  this  suit  the  defendant  re- 
sided, and  still  resides.  In  Putnam  county. 
This  plea  is  not  sworn  to,  and  is  therefore 
not  good  as  a  plea  In  abatement.  But  the 
defendants,  at  the  same  rules  at  which  tbe 
plaintiff  filed  Its  bill,  filed  their  answers,  in 
which  they  formally  plead  and  rely  upon 
the  same  matters  allied  in  the  said  first 
special  plea,  and  the  answerls  sworn  to  In 
due  form.  I  think,  therefore,  taking  this 
plea  and  answer  together,  the  defendants 
were  entitled  to  an  abatement  of  the  suit, 
provided  the  facts  allied  are  sufllcient  for 
that  purpose,  and  said  facts  should  be 

S roved.  Our  statute  (sections  1,  2,  c.  123, 
ode  1887)  provides  that  salts  of  the  class 
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to  whlcb  tbiB  salt  belongs  shall  be  broagbt ' 
either  In  the  county  wherein  any  of  the  de- 
fendants reside,  or  wherein  the  caase  of 
action,  or  any  part  thereof,  arose.  The 
defendants,  as  we  have  seen,  plead  that 
none  of  them  reside  In  Mason  county,  and 
that  no  part  of  the  cause  of  action  arose 
In  said  county;  but,  on  the  contrary,  they 
all  reside  In  the  county  of  Putnam,  and 
every  part  of  the  cause  of  action  arose  In 
said  county ;  therefore,  if  these  allegations 
be  true,  the  express  mandate  of  the  statute 
Is  that  this  suit  should  hare  been  brought 
In  Putnam  county,  and.  per  sequence,  It 
-was  Improperly  brought  In  the  county  of 
Mason. 

The  appellants  further  insist  that  the 
court  erred  In  eustalning  the  demurrer  to 
the  said  second  special  plea.  This  plea,  in 
effect,  arere  that  the  plaintiff  Is  a  foreign 
corporation,  created  and  organised  under 
the  laws  of  the  state  of  Ohio ;  that  the 
contract  allied  In  the  pl^ntltTs  bill  was 
made  In  Putnam  county,  in  this  state,  and 
that  from  January  1,1^, and  continuous' 
ly  thereafter  up  to  the  time  of  the  iustitu- 
tion  uf  this  suit,  the  plaintiff,  as  such  cor- 
poration, did  transact  divers  other  busi- 
ness in  the  counties  of  Putnam,  Mason, 
and  Kanawha,  of  this  state,  and  that  It 
did  not,  at  that  time,  or  at  any  time  be- 
fore the  Institution  of  this  suit,  comply 
with  any  of  the  rBQulrements  of  section  80 
of  chapter  54,  Code  18K7,  of  this  state;  and 
therefore  the  defendants  pray  that  tbesult 
be  abated.  This  plea  raises  the  Impor- 
tant question  of  the  true  Interpretation  of 
said  statute.  Among  otherproyisions.the 
said  statute  declares,  in  substance,  that 
any  corporation  created  by  the  laws  of 
any  state  or  foreign  country  "  may,  unless 
it  be  otherwise  expressly  provldeid,  hold 
property  and  transact  business  In  this 
state  upon  complying  with  the  require- 
ments of  thiu  section,  and  not  otherwise." 
It  then  requires  such  corporation  to  file  a 
copy  of  its  charter  with  the  secretary  of 
state,  and  file  in  each  county  in  which  It 
does  business  a  certificate  of  the  secretary 
of  state  that  It  has  so  filed  such  copy  of 
its  charter  in  his  office;  and  Itfurtherpro- 
Tldee  that  "every  such  corporation  which 
shall  do  business  In  this  state  without 
having  compiled  with  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  be 
fined  not  less  than  $500  nor  more  than  f  1,- 
000  foreach  month  its  failure  so  to  comply 
■ball  continue.**  In  the  absence  of  any 
statute  limiting  the  right  of  a  corporation 
to  do  so,  it  may,  unless  contrary  to  the 
public  policy  of  the  state,  hold  property 
and  do  business  without  as  well  as  within 
the  state  or  country  by  which  it  was 
created.  Ang.ft  A.Corp.SS  372-876;  Field, 
Corp.  §  86S.  This  statute,  being  not  only 
in  derogation  ot  common  law,  but  penal 
In  Its  character,  must  be  construed  strict- 
ly. There  Is  certainly  no  public  policy  of 
this  state  which  is  contravened  by  permlt- 
tingcorporationssuch  as  the  plaintiff  here 
to  do  business  in  the  state,  because  the 
statute  expressly  authorizes  them  todo  so 
upon  compliance  with  Its  requirements. 
The  evident  purpose  of  these  requirements 
of  the  statute  Is  to  protect  parties  dealing 
with  fordgn  corporations  from  impaction. 


and  to  secure  convoilent  means  of  obtain- 
ing Jurisdiction  In  the  local  courts  of  the 
state,  and  Information  such  as  will  facili- 
tate the  service  of  process  upon  sncb  cor- 
porations. It  Is  dearly  not  the  primary 
purpose  uf  the  leginlatare,  in  paastng  such 
statutes,  to  render  the  ccmtracts  and  deal- 
ings ot  such  corporations  which  have  not 
complied  with  these  requirements  void  and 
unenforceable.  Hence  the  decided  weight 
of  authority  Is  that,  where  the  legislature 
has  not  expressly  declared  that  this  result 
shall  follow  from  a  failure  to  comply  with 
the  statute,  the  courts  ought  not  to  Im- 

f»ly  such  a  result,  unless  this  be  neceenary 
n  order  to  attain  the  primary  object  for 
which  the  statute  was  enacted.  Upon 
this  ground  it  has  been  held  that  a  con- 
tract made  by  a  foreign  corporation  before 
it  has  complied  with  the  statutory  prereq- 
uisites to  the  right  todo  business  will  not, 
on  that  account,  be  held  absolutely  void, 
unless  the  statute  expressly  so  declares; 
and,  if  the  statute  imposes  a  penalty  up- 
on the  corporation  for  falling  to  comply 
with  such  prerequisites,  such  penalty  will 
be  deemed  exclusive  of  any  others.  Insur- 
ance Co.  V. Walsh,  IS  Mo.  228 ;  Insurance  Co. 
v.McMlllen,24  0hio  St.  67;  Ehrman  v.  In- 
surance Co.,  1  McCraiT,  123, 1  Fed.  Rep.  471 ; 
Insurance  Co.  Salt  Co.,  81  Mich.  846; 
Insurance  Co.  t.  Matthews,  102  Mass.  221 ;  2 
Mor.  PriT.  Corp.  8  665.  Weareawarethat 
the  courts  of  Indiana,  Illinois,  Wisconsin, 
and  perhaps  some  other  states  hold  a 
dilTerent  doctrine.  In  Vermont  and  Ore- 
gon it  has  been  held  that  a  non-compliance 
with  the  precedent  conditions  of  the  stat- 
utes of  those  states  by  foreign  corpora- 
tions renderedthelrcontractBTold.  Butit 
will  be  observed  that  these  statutes  im- 
posed no  penalty  for  the  failure  to  comply 
with  thelrprovlstons;  and  it  Is  principally 
upon  this  ground  that  the  contracts  are 
held  void,  because  otherwise  the  statute 
might  be  evaded  with  impunity.  Thus  in 
Bank  v.  Page,  60r.431,436,thecourtsay8: 
"The  general  rule  Is  that  acontractin  vio- 
lation ot  law  Is  void.  The  only  exception 
to  the  rule  Is  that,  when  a  law  imposes  a 

f>enalty  for  the  prohibited  act,  and  It  clears 
y  appears  that  the  l^lslature  Intended 
no  more  than  to  impose  the  penalty  for 
the  violation  of  the  law,  a  contract  made 
in  violation  ot  such  a  statute  Is  not  void.  ** 
It  is  evidently  the  want  ot  such  penalty 
In  the  statute  that  Influenced  the  court  to 
hold  the  contract  void.  And  such  seems 
to  be  the  ground  of  the  decisions  In  Indi- 
ana and  otherstates.  Machine  Co.  v. Cald- 
well, 54  Ind.273;  Lester  v.  Bank,  88  Md. 
668.  The  authorities  on  this  question  are 
reviewed  In  2  Mor.  Priv.  Corp.  §S  662-666, 
and  the  author  announces  as  his  conclu- 
sion ttaer^om  that, "  antess  it  appears  af- 
firmatively thatthe  legislature  Intended  to 
render  a  forbidden  act  or  contract  abso- 
lutely void  in  legal  contemplation,  It  will 
not  be  so  held ;  ^citing  Bank  v.  Matthews, 
98  0.  B.  621,  627.  Let  us  apply  these  prin- 
ciples to  our  statute.  The  first  provision 
is  that  the  foreign  corporation  may  do 
business  In  tills  state  ''upon  complying 
with  the  requirements  of  this  section,  ana 
not  otherwise. "  Itnextdeclares  thatsuch 
corporation,  so  complying,  shall  have  the 
same  rights  and  prtrUeges,  and  be  subject 
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to  the  same  liablUtlefl,  as  domeatlc  corpo- 
rations ;  and  it  finally  Imposes  a  penalty 
Qpon  sneh  corporation  for  its  failure  to 
comply  with  the  r^nlatlons  of  the  stat- 
ute. There  la  here  no  ^presB  declaration 
that  the  failure  to  ecnap^  ataail  render  the 
contractB  of  the  eorporation  absolutely 
Toid.  Nor  does  it  affirmatively  appear 
that  the  leglBlatnre  so  Intended.  But  It  Is 
exprestfy  provided,  and  so  declared,  that 
a  fallnre  to  comply  with  the  regulations 
prescribed  shall  be  punished  by  fine ;  and 
this  Imposition  ol  a  penalty,  as  we  have 
seen.  In  the  absence  ot  any  npress  decla- 
raticm  to  the  eootrai^,  must  be  held  to  be 
ucluslTe  ol  all  otberpeoaltleB.  Thatsneh 
was  the  purpose  of  the  leglslatnreinaiaet* 
las  this  statute,  is  manifest  from  the  pro- 
Tlslon  therein  in  respect  to  railroad  corpo- 
rations. It  prescribes  additional  rwola- 
tioDs  (or  such  companies,  and  declares 
tbat,  unless  they  are  complied  with,  sneh 
ccMDpanlea  shall  not  maintain  any  action 
or  anit  ht  this  state.  The  whole  section 
■bows  no  purpose  to  treat  railroad  cor- 
IKiratlonB  with  more  faror  than  othercoiv 
porattons ;  yet,  If  we  hold  the  contracts  of 
all  other  corporations  absolutely  void, 
-while  only  denying  to  rallroaO  companies 
the  riftht  to  sue  In  our  courts,  the  effect 
woald  be  to  discriminate  in  favor  ot  the 
latter.  Upon  the  whole,  I  am  of  opinion 
that  the  court  did  not  err  In  sastatnlng 
the  demurrer  to  said  second  special  plea. 

It  Is  further  contended  by  the  appellants 
that  th&re  la  no  equity  In  the  plaintiff's 
bill,  and  that  the  Injunction  should  have 
been  dissolved  for  the  want  of  jurisdiction 
In  the  equity  court.  The  bill,  after  setting 
outtiieccmtract  beforerefwred  to  between 
the  irialntur  and  defendant  W.  W.  Thom- 
as, avers  that,  under  s^d  contract,  said 
Thomas  had  delivered  to  tbe  plaintiff  about 
10,000  ties,  for  which  it  paid  him  in  full; 
that  Thomas,  on  tbe  recent  rises  in  the 
streams,  had  run  down  Elfchteen-Mlle  creek 
about  85,000  ties,  the  most  ot  which  are 
in  the  Kanawha  river  and  some  of  them 
bave  Lean  pat  Into  rafts,  prqimratory  to 
Bhlpment  and  ddiv^y  to  the  plaintiff  at 
Point  Pleasant;  that -Uie  plaintiff  had  in- 
spected and  branded  aaia  ties,  and  paid 
Thomas  In  full  tor  the  'same,  and  taken 
possession  of  them  before  they  had  been 
ran  down  Eighteen-Mile  creek ;  that  after 
said  ties  had  been  run  down  said  creek  to 
tbe  Kanawha  river,  and  some  of  them 
-were  at  Point  Pleasant,  In  Mascm  connly, 
and  were  betnir  loaded  on  the  cars,  the  de- 
fendants J.  C.  Thomas  and  Bufas  Swltser, 
trustees,  by  th^r  threats  and  Interference 
-with  the  agents  and  employes  of  the  plaln- 
tlfl  and  the  railroad  company,  openly  and 
wan  tonly  prevent«d  and  stopped  theplain- 
tm  from  loading,  and  the  railroad  com* 
pany  from  receiving  and  shipping,  any  of 
naldtleB.  Itseems  to  metheeefacts, which 
are  more  formally  and  specifically  set  forth 
In  tbe  bill,  are  sufflclmt,  M  sustained  by 
pnxrf,  to  entitle  the  plaintiff  to  relief  In  a 
court  ot  equity.  A  lai^  mass  ot  deposi- 
tions were  filed  by  either  side;  but,  as  no 
flnal  decree  or  order  settling  the  principles 
of  ttw  cause  was  made  by  the  court,— this 
appeal  being  simply  from  an  order  rdus- 
to  dissolve  the  Injunction  awarded  tbp 
plamtUtp— 4t  Is  not  Inenmbent  upon  this 


court  to  pass  upon  -the  proofs  further  than 
to  decide,  as^e  do,  that  the  court  did  not 
err  In  overruling  tbe  defendant's  motion 
to  dissolve  the  said  injunction. 

We  are  not  called  upon  to  decide,  and 
we  do  not  decide,  In  advance  of  final 
action  by  the  court  btilow,  whether,  on  the 

g roofs  as  they  now  are,  or  as  they  may 
ereafter  be  made  to  appear  In  this  ease, 
the  circuit  court  should  or  should  not  on 
the  final  hearing  dismiss  the  bill.  All  we 
now  decide  Is  tbat,  as  a  prellmlnaty  mo- 
tion, tbe  court  did  not  err  In  refusing  to 
dissolve  tbe  Injuncldon,  and  that  such  mo- 
tion ought  not  to  be  finally  acted  npon 
ontUthe  hearing  of  the  cause  on  Its  merits. 

In  reference  to  tbe  objection  to  tbe  juris- 
dlctioQ  uf  the  circuit  court  of  Mason  coun- 
ty, as  set  forth  In  the  defendant's  first 
special  plea  and  answersto  the  bill  hmln- 
before  referred  to,  we  think  the  proofs  do 
not  sustain  the  tacts  ther^n  allied.  The 
bill  avers  and  the-proofs  show  that  a  part 
ot  the  ties  In  controversy  In  this  cause 
were  at  Point  Pleasant,  in  siUd  county,  at 
the  time  this  suit  was  commenced,  and 
that  tbe  rights  and  acts  of  the  parties  In 
respect  to  said  ties  is  part  of  the  contro- 
versy In  this  suit;  and,  that  being  so,  the 
circuit  court  ot  eald  county  had  jurisdlc- 
rion,  provided  the  process  was  served,  as 
it  was  in  this  cause,  on  some  ot  the  defend- 
ants In  said  county.  For  the  for^folng 
reasons,  I  am  of  opinion  tbat  the  order  of 
the  drcnlt  court  refusli^  to  dissolve  the 
injunction  ^onld  be  afDrmed. 

Enqush,  Bbannon,  and  Lucas*  JJ.,  con- 
curred. 

Pknntbagkbb  v.  Laiolbt. 


lU  of  Weat  Tlnrinla. 

1890.) 

FuvDuuvT  BsrKSssHTAnoiTS— Rssonuiov  or 
CoMTiuOT— Ihadbquaot  OT  CoKsmBSAnov — 

RXJOBMATION. 

1.  ODeofthefaadamentalprlDClpleslareffard 
to  tnndDlsQt  mlsropreaeotation  Is  that  tbe  islse 
statement  must  be  believed  by  tbe  psrtj  to  whom 
sddraued;  otberwise^  however  fsua,  or  however 
ftratidalent  the  intoit,  the  false  •tatementdoM  not 
oonsUtate  aoy  Kroand  for  retdutoo  of  a  ooatraot. 

2.  Wliere  partiei  deal  at  armB-lengtli,  and. 
there  Is  no  confidential  or  fldaotaty  relation  t>e-' 
tween  tbem,  mere  sllenoe  on  the  part  of  tbe  por- 
chaser  of  realty,  or  failnre  to  discloee  knowledge 
on  hli  part  of  a  peonllar  valne  affecting  the  prop- 
erty, or  the  title  thereto,  wonld  not  be  ■aflwieni 
to  set  aside  a  sale  falriy  made,  and  which  la  other- 
wise onlmpeachable. 

S.  Tbe  well-established  doctrine  Is  that,  where 
there  is  no  aotual  fraud,  and  no  confidential  or 
fiduciary  relations  between  the  parties,  mere  In- 
adequacy  of  oonslderalion  Is  not  suffiolent  to  t» 
Bolnd  a  sale,  anless  it  be  so  great  as  to  ehodi  the 
moral  senae  of  mankind. 

4.  The  inadeqaooy  above  referred  to  must  be 
established  as  of  the  date  of  the  contract,  and  it 
there  were  not,  at  tbat  date,  such  inadequacy  as 
has  been  described,  none  can  be  oonsiderra  which 
may  arise  from  subsequent  enhancement,  depre- 
dation, or  change  of  drcumstanoes. 

5.  In  reference  to  contracts  of  hasard,  tbe  fao- 
tor  of  risk  and  hazard  Is  such  a  disturbing  ^meot 
in  the  estimation  of  valne  tbat  ooorts  of  equity, 
when  Inadequacy  alone  is  in  question,  "wiJl  tefnse 
to  Interfere. 

6.  There  Is  no  doubt  that  courts  of  equity  wUl 
correct  mistakes  of  the  scrivener  in  drawing  a 
deed,  when  he  has  notdrawn  it  in  aocordaooewith 
the  ciMrly  eatabUshed  direoUmts  and  instmettons 
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of  tbe  parties;  bnt  before  a  court  of  ohanoery  will 
ooDBODt  to  correct  a  mistake  in  the  terms  of  a  deed, 
participated  tn  by  onW  one  of  the  parties  thereto, 
where  no  trsoA  or  deception  is  practiced,  and 
where  a  party  of  ordinary  intelliffence,  who  can 
read,  has  deliberately  exeontedsala  deed,  the  proof 
of  mistake,  where  admitted  at  all,  must  be  strong, 
clear,  preponderating,  and  OMiTinolng  to  the  mind 
of  the  court. 

Baunrov,  J.,  dliaeitttng. 

(SyUaim»  bv  0w  Court) 

Appeal  from  drcnlt  coart,  Kanawha 

J.  B.  Laldley,  B.  S.  Doollttle,  Brown  A 
J&ckaoB,  Okey  JohnaoB,  J.E.Kenna,Jobn 

A.  Wcyrtb,  J.  W.  Kennedy,  and  W,  E.  Cbil- 
tOD,  tor  appellant.  J.M.  Ferga800,Simma 
&  Eoslow,  J,  M.  Layae^  and  Eaataee  Qtb- 
80D,  for  appellee. 

LtroAB,  J.  This  was  a  enlt  toBtltuted  by 
bill  in  chancery  In  the  circuit  court  of  Ca- 
bell county,  at  the  February  rules,  1888, 
agalnBt  the  defendant,  John  B.  I^'dl^, 
and  certain  purctaawrs  from  bim,  who  are 
charged  with  notice  for  the  purpose  ot  aet- 
tlnK  aside,  on  the  ffroand  of  fraud  and 
nilstafee.  a  certain  deed  made  by  the  plain- 
tiff on  the  26th  day  ot  January,  1882,  con- 
veying 240  acree  of  land  to  the  said  John 

B.  Laldley.  The  plaintiff  alleges  Id  her  bill 
that,  In  1866,  Bebecca  J.  Everett  conveyed 
to  her  In  fee-  a  tract  ot  240  acres  In  Cabell 
county.  The  plaintiff  allies  that,  at  the 
time  dt  the  execution  of  the  said  deed  to 
her,  she  was  a  married  woman,  living  with 
her  husband,  John  M.  Pennybacker,  and 
that  the  said  deed  vested  a  life-estate  in 
the  said  Pennybacker,  by  rlrtue  of  bis 
marltalrlght.  That  the  said  JohnM.  Pen- 
nybacker took  posseeslon  of  the  said  land, 
enjoying  the  rents  and  profits  thereof  un- 
til the  25th  day  of  February,  1870,  when  be 
bargained  and  sold  the  same  (reserving 
one  acre)  to  C.  P.  Huntington  for  f 11,000, 
as  this  complainant  is  Informed,  conveying 
the  same  by  a  deed  duly  executed  by  htm, 
the  husband  of  this  complainant,  but 
which  was  never  executed  by  this  com- 
plainant, In  the  manner  required  by  law 
to  divest  her  ot  her  title  to  eaJd  land,  and 
whleh  and  in  fact  conveyed  only  the  lite- 
estate  of  her  husband,  John  M.  Penny- 
backer,  but  under  which  the  said  Hunting- 
ton took  possession  of  tbe  said  land.  Tfaat 
her  husband,  John  M.  Pennybacker,  died 
lnJuly,lS81.  That  In  January.  1882,  John 
B.  Laidl^.  a  practicing  attorney,  whom 
plalntllf  had  known  for  many  yean,  came 
to  her  homeln  Huntington,  and  represent- 
ed that  she  had  a  dower  Interest  in  said 
240  acres  of  land.  That  she  contended 
that  Bhecouldhaveno  interest  in  tbe  land, 
having  always  been  under  the  impression 
that  all  her  Interestfaad  been  convej'ed  to 
Huntington,  and  so  told  said  Laldley, 
who  then  explained  to  her  that,  under  the 
new  constitution  ot  WeatTlrginlUfShe  had 
a  dower  Interest  In  said  land,  and  pro- 
posed to  bring  suit  to  recover  said  dower, 
for  one-half  thereof,  butehould  be  lose  said 
suit  she  must  pay  him  for  his  services, 
which  proposition  she  declined.  That  he 
again  called  and  offered  her  9.500  tor  the 
said  dower,  which  offer  Hhe  did  not  then 
accept,  and  that  Laldlevtold  her  he  would 
call  again,  and  In  the  mean  time  she  could 
consider  the  proposition  and  consult  her 


friends  about  the  matter,bul< exacted  from 
her  a  promise,  "on  the  honor  ot  a  lady," 
that  she  would  not  consult  a  lawyw. 
Tfaat  she  consulted  some  of  her  friends,  and 
being  adrlsed  that  she  could  have  no  each 
interest,  and  being  advised  by  them  to  do 
so,  agreed  to  take  the  9600  for  her  said  ^- 
leged  dower;  and  accordingly,  on  tbe  28th 
day  of  January,  1882,  executed  to  said 
Laldley  a  deed,  which  he  prepared  and  bad 
presented  to  her,  of  the  contents  ot  which 
she  was  Ignorant  at  tbe  time,  butsuppoaed 
It  to  be,  and  understood  It  to  be,  a  convey- 
ance of  thedoww  interest  which  said  Lald- 
ley was  pretending  to  purchase,  bat  which 
was  in  fact  an  amiolutec<niveirance  of  the 
said  240  acres  of  land.  That  at  that  time 
she  was  the  absolute  owner  of  said  land, 
never  having  In  any  way  parted  with  h& 
title  thereto,— a  fact  of  which  she  was  then 
Ignorant,  and  which  the  said  Laldley  cun- 
ningly and  adroitly  concealed  from  her. 
That  the  said  tract  ot  land,  situated  in  the 
city  of  Hnntlngton,  was,  at  the  time  it 
was  conv^ed  to  LaldJ^,  worth,  at  the 
very  lowest  estimate,  9100,000.  That  she 
was  then  living  within  a  few  hundred 
yards  ot  it,  and  well  knew  Its  value,  and, 
had  she  not  been  grossly  misled  and  de- 
ceived by  the  said  Laldley,  she  would  not 
have  executed  the  said  deed.  Tbatsald  deed 
was  obtained  by  said  Laldley  through  tbe 
grossest  fraud  and  mln'epresentation. 
That  the  said  consideration  was  wholly 
and  entirely  Inadequate,  and  that  said 
deed  Isvoid.  Thebill  alleges  a  sale  of  part 
of  said  land  to  the  defendant  Campbell  by 
Laldley,  and  that  Campbell  conveyed  a 
part  of  his  Interest  to  the  defendant  Br- 
win ;  and  charges  they  and  each  of  them 
bad  notice  of  tbe  fraud.  Thebill  pre^  for 
cancellation  of  said  deeds. 

The  plaintiff  filed  an  amended  bill.  In 
which  she  sets  up  her  poverty  and  business 
Inexperience.  She  reiterates  the  story  of 
Laidley's  representations  to  her,  that  she 
had  a  dower  Interest  tn  the  land,  and  that 
she  sold  only  her  dower  Interest  to  bIm. 
In  the  bill  she  says  that  she  was  led  to 
think  she  had  a  dower  interest  In  the  land. 
She  further  says  she  did  not  know  the  le- 
gal effect  of  the  deed  to  Laldley  at  tbe 
time  she  executed  it.  That  she  was  not 
informed  by  Laldley  that  there  was  any 
detect  In  the  deed  to  Huntington.  Says  at 
the  time  she  executed  the  deed  she  had  no 
knowledge  that  tbe  deed  conveyed  any- 
thing but  a  dower  Interest  In  tbe  land. 
That  Laldley  at  that  time  k'ne^  she  was 
under  that  tmpresalon.  Thatthe  roproacn- 
tatlons  made  to  her  by  tbe  said  Laldley, 
which  Induced  her  to  execute  tbe  saJd  pre- 
tended deed,  were  false  andfraudulent,and 
made  with  the  Intent  to  deceive  and  de- 
fraud ber,  and  did  In  fact  deceive,  mislead, 
and  injure  her.  That,  it  she  had  at  that 
time  had  any  knowledge  of  the  fact  that 
she  had  any  claim  to  the  whole  tract  cS 
land,  she  would  not  have  sold  It  for  tbe 
small  sum  received.  That  she  did  not  at 
that  time  suspect  there  was  any  defect  In 
the  deed  to  Hantlngton,  and  never  learned 
it  until  long  atter  the  deed  to  Laldley  was 
executed,  and  Laldley  had  tried  his  suit  In 
ejectment  against  the  Central  Land  Com- 
pany. That  soon  after  she  did  discover 
the  tw:ts,  and  that  It  was  supposed  that 
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the  deed  to  Huntington  was  void,  and 
that  Laidley  claimed  the  entire  tract  by 
Tlrtoe  <^  her  deed  to  him,  and  called  on  au 
attorney  fuid  employed  him  to  brlns  this 
sDltf  and  that,  as  soon  as  she  could  make 
naecMftry  arrangements  for  fees  and  costs, 
she  Instltnted  this  salt.  That  her  delay  In 
brlnKtns  the  salt  arose  Irom  her  ^^orance 
<A  the  facts  In  the  esse,  and  from  her  gen- 
^1  lack  of  business  experience.  That  she 
was  too  poor  to  pay  an  attorney  a  fee  cer- 
tain, bat  was  compiled  to  hire  the  attor- 
oeyona  contingency.  She  now  prays  that 
tb«  said  pretended  deed  ot  January  26, 
to  John  B.  Lrftldley,  be  held  to  have 
l>een  obtained  by  trand  and  misrepresenta- 
tion for  a  grossly  Inadequate  con^dera- 
tloD,  and  the  same  declared  to  be  null  and 
void,  and  the  same  set  aside,  and  she.  In 
as  far  as  she  had  title  to  the  said  land  on 
the  day  she  executed  the  same,  be  reiuTest- 
«d  with  the  same,  in  the  same  manner  as 
if  she  had  never  exeeuted  the  said  deed  of 
January  26, 1882.  She  also  prays  that  all 
such  otiier  farther  general  relief  may  be 
granted  her  as  to  equity  may  seem  fit,  and 
the  case  require,  and  she  will  ever  pray. 

The  defendant,  ,T.  B.  Laldley,  answered 
the  bills,  and  denied  every  allegation 
therein,  and  avers  that  be  told  her  the 
whole  tmth  about  the  defect  in  the  deed 
to  Huntington,  and  wanted  to  -bring  a 
suit  tor  her  to  recover  the  land  Itself, 
which  she  would  not  permit,  assigning  as 
reason  tberdor  that,  if  she  brought  said 
suit,  her  son  Mason,  who  was  In  the  em- 
ploy of  tite  railroad  company,  would  be 
discharged,  and  that  It  would  take  all  she 
had  to  prosecute  the  suit,  and  then  pro- 
posed tosellaU  herintmst;  and  heoffered 
$600,  which,  after  consulting  with  friends, 
she  accepted  and  made  the  deed,  upon  his 
executing  a  contract  to  her  that.  In  the 
event  her  son  was  discharged  by  the  com- 
pany, he  would  provide  blm  with  employ* 
ment.  He  pleads  laches;  avers  that  she 
waited  for  nearly  six  years ;  saw  blm  ex- 
pending money  in  litigation  thAt  she  re- 
rased  to  nndertaJEe;  paying  taxes  on  the 
land ;  and  then,  12  days  after  he  had  suc- 
ceed«d,iR  the  court  of  appeals,  in  reversing 
the  Judgment  of  the  circuit  court  of  Cabell 
county  holding  the  deed  to  Huntington 
iKood,  and  having  it  declared  void  as  to 
Mrs.  Fennybacker.  she  brought  the  suit. 
The  answer  Insists  that,ander  these  cir- 
cumstances, she  has  affirmed  the  deed,  and 
Is  estopped  to  deny  Its  validity ;  that  in 
each  a  case  the  law  requires  that  the  suit 
should  be  promptly  brought,  and  the  mon- 
ey paid  be  returned.  The  defendants 
Campb^  and  Erwin  also  severally  an- 
swered, denying  any  knowle<lge  of  the 
fraud  chai^ied.  Many  depositions  were 
takOL.  The  cause  was  removed  to  the  cir- 
cuit eoQrt  ot  Kanawha  connt7,  and  was 
heard  on  the  18tb  day  ol  July  last,  and  the 
court  canceled  and  annulled  the  deeds. 
From  said  decree  this  appeal  Is  taken. 

The  first  ground  of  error  assigned  by 
the  appellant  in  this  case  is  that  the  cir- 
cuit court  erred  in  not  sustaining  the  de* 
mdrrer  to  the  bill,  and  the  objection  to  the 
filing  of  the  ammded  or  sni^lementary 
bni.  The  compr^enslve  chuge  <A  the  biU 
Is  that  the  deed  for  the  land  In  question 
*was  obtained  Taj  the  defuidant  Xaldley 


through  the  grossest  fraud  and  misrepre- 
sentation; that  thesald consideration  was 
wholly  and  entirely  inadequate;  and  that 
the  said  deed  Is  void,  both  at  law  and  In 
equity."  Admitting  this  statement  to  be 
true,  and  considered  in  connection  with 
other  and  more  specific  allegations  of  the 
bill,  I  think  it  contained  sufficient  equity 
to  render  it  not  erroneous  to  overrule  the 
demurrer.  The  amended  and  supplement- 
al hill  was  filed  b^ore  the  answets  ot  t^e 
defendant,  and  was  only  an  amplification 
and  more  particular  specification  of  the 
charges  contained  In  the  original,  together 
with  other  facts  Introduced  by  way  ot  an- 
ticipation and  avoidance  of  certain  mat> 
ters  of  demise,  which  the  pleader  supposed 
might  be  urged  by  the  ddendant.  I  see  no 
valid  objection  to  the  filing  of  thte  amend- 
ed bill,  under  onr  rules  ot  pleading  and 
practice. 

The  charges  of  fraud,  for  which  tt  la 
sought  to  set  aiddetJie  deed  ot  January  20, 
1882,  from  the  plalntiO  to  the  defendant, 
may  be  classified  under  three  heads :  Fintt 
fraudulent  misr^reemtations  as  to  the  In- 
terest whlchthe  plalntifl  bad  in  theland  con- 
veyed ;  aecoad,  fraudulent  concealment  of 
material  facts  within  defendant's  knowl- 
edge, but  unknown  to  the  plaintiff,  and 
which,  In  good  faith,  tiie  defendant  wan 
bonnd to  communicate;  Cfiirtf,  Inadequate 
of  prtceso  gross  as  to  shock  the  conscience, 
and  cause  an  exclamation  of  Inadequacy 
when  communicated  to  any  disinterested 
party  acquainted  with  the  property. 

1  will  eay,in  theoutset,that,  In  the  view 
I  have  taken  of  this  case,Ihavenotthought 
it  necessary  to  discredit  any  of  the  wit* 
nesses  on  either  side,  although  counsel  on 
both  sides  hare  Indulged  In  much  criticism 
of  the  testimony  of  their  respective  oppo- 
nents. 

In  regard  to  the  flrat  chai^,  of  positive 
misrepresentation,  the  gruvAmeD  is  that 
the  Pendant  Laldley  persistently  repre- 
sented to  the  plaintiff  that  her  Interest  In 
the  land  was  a  doww  Interest,  which,  ac- 
cording to  the  statement  of  one  ot  her  coun- 
sel in  his  bri^,  would  only  amount  to 
about  one>fourth  as  much  tn  value  as  the 
fee-simple  interest  of  entire  ownership. 

This  misrepresentation  is  denied  by  the 
defendant,  but  ia  testified  to  by  the  two 
daughters  of  plaintiff,  and  a  lady  friend 
then  on  a  visit  to  plaintiff's  house,  where 
the  Interviews,  three  in  number,  were  held 
between  the  two  contracting  parties,  be- 
fore the  deed  was  signed.  Let  us  suppose 
tfaeplaintlft'sown  testimony  on  thlssubjeet 
to  be  fully  corroborated,  and  thm  analyse 
that  testimony,  and  see  what  Infiuence  it 
ought  to  have  hi  sustaining  the  issue  on 
the  part  ot  the  complainant,  as  entitling 
her  to  have  the  deed  annulled.  One  ot  the 
fundamental  principles  In  r^ard  to  fraud- 
ulent mlsr^resentation  is  that  the  false 
statement  must  be  bdieved  by  the  party 
to  whom  addressed;  otherwise,  however 
false  or  fraudulent  the  intent,  the  false 
statement  does  not  constitute  any  ground 
for  rescission.  Mr.  Blgelow,lnhi8  admira- 
ble treatise  on  Fraud,  p.  521,  thus  lays  down 
the  doctrine:  **We  have  next  to  consider 
the  rule  that  requires  the  party  complain- 
ing of  misrepresentation  to  show  that  he 
was  Ignorant  of  the  truth  of  the  mattiar 
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concerning  which  the  repreeentatlon  was 
made,  and  that  he  belJered  that  the  repr^ 
Bentatlon  wae  trae.  In  f^nerftl,  both  of 
these  ■itnatloDB  muBt  be  true  of  him.  He 
muHt  have  been  Ignorant  of  the  trae  state 
of  tacts,  and  must  have  given  credit  to  the 
representation  of  them  as  made  by  the  al- 
leged wrong-doer.  Be  mast  have  been  de- 
ceived. One  who  has  knowledge  of  the 
trath,  or  withoat  knowledge  thereof  makes 
examination  (or  himself,  or  acts  npon  In- 
dependent information,  and  not  In  a  belief 
of  the  truth  ol  the  partlciilar  r^resenta- 
tlon.  Is  In  the  one  case  not  deceived  at  all, 
and  In  the  otherts  not  deceived  by  the  per- 
son  of  whom  complaint  Is  made."  To  the 
same  effect  Mr.Pnmeroy,  (Eq.  Jar.  §  890:) 
''Another elementof  afrandalent  miarepr^ 
sentatlon  without  whlrh  there  can  be  no 
remedy,  l^al  or  equitable.  Is  that  It  mnst 
be  relied  upon  by  the  party  to  whom  it  Is 
made,  and  must  be  an  Immediate  cause  of 
his  conduct,  which  alters  his  leffal  relations. 
Unless  an  nntrue  statement  Is  believed  and 
acted  upon.  It  can  occasion  no  legal  injary. 
It  is  essential,  therefore,  that  the  party  ad- 
dresKed  should  trust  the  representation, 
and  be  so  thoroughly  induced  by  It  that. 
Judging  from  the  ordinary  experience  of 
mankind  in  the  absence  of  it  be  would  not. 
In  allreasonable  probability,  have  entered 
Into  the  contractor  other  transaction." 
And  in  a^  note  to  the  preceding  section, 
(8N9,)  after  citing  agreat  number  of  cases, 
the  learned  author  thus  concludes:  "In 
none  of  these  cases,  with  one  or  two  excep- 
tions, was  there  the  slightest  suggestion 
of  any  Intent  to  deceive  on  the  pert  of  the 
vendor,  nor  evm  an  allegation  that  he 
knew  of  the  wrong  statemrat.  The  ques- 
tion of  his  knowledge,  belief,  or  Intent  was 
wholly  immaterial,  because  the  decision 
need  not  turn  upon  it.  It  Isthe  factof  the 
other  party's  being  misled,  and  not  the 
design  to  mislead  him,  which  constitutes 
the  defense  In  this  class  of  cases.  It  is  ap- 

f>arent,  therefore,  that  the  language  which 
udgee  have  used  concerning  misrepresenta- 
tions in  such  cases  should  not  beconfounded 
with  the  terms  which  are  employed  in  cto- 
Bcrtblng  the  elements  of  a  misrepresenta- 
tion In  order  that  it  may  be  fraudulent. " 

It  will  thus  be  seen  that  If  Laldley  stat- 
ed to  Mra.  Pennybacker  that  she  had  only 
a  dower  interest  In  the  land,  atad  thus  de- 
ceived her,  and  induced  a  contract  which 
otherwise  she  would  not  have  entered  In- 
to, his  misstatement,  however  honest  his 
intentions,  would  be  ground  fur  rescis- 
sion; while,  on  the  other  hand,  if  she 
knew  the  statement  to  be  untrue,  and  did 
not  rely  upon  it,  no  matter  bow  fraudu- 
lent his  intention,  sbe  cannot  claim,  on 
this  ground,  to  have  her  contract  r^lnd- 
ed.  Let  ns  now  apply  these  principles  to 
her  own  testimony.  She  testifies  In  chief: 
**Mr.  LiUdley  came  to  see  me  In  January, 
1882,  and  asked  me  If  I  remembered  my  hus- 
band selling  the  (arm  to  the  company  or 
O.  P.  Huntington.  I  told  him  1  did. 
Then  he  told  me  that  be  had  no  right  to 
sell  it  off,  or,  If  he  did,  he  should  set  aside 
a  part  tor  a  dower  for  me.  I  told  him  I 
couldn't  see  how  I  had  a  dower,  and  be 
contmded  I  had.  I  told  him  that  the 
land  was  mine,  and  that  I  couldn't  see  It 
that  wiqr.  Then  he  sald^  under  the  new 


constitution  of  West  TIrglnia,  I  had  this 
dower,  and  wanted  meto  bring  suit  for  it. 
I  refused  to  bring  the  suit,  as  my  son  was 
working  for  the  company,  and  I  had  no 
money  to  bring  a  suit  with.  Them  he  of- 
fered to  bring  the  suit  for  me,  and  It  we 
gained  It  we  were  to  go  faalven.  If  we 
didn't,  I  was  to  pay  him  for  his  servieee.  I 
positively  refused,  as  that  would  take 
what  little  mon^  I  bad.  He  then  asked 
me  what  X  would  take  for  the  dower.  I 
told  him  I  hardly  knew.  I  told  him  If  I 
bad  a  dower  I  would  take  almost  any- 
thing for  It.  Ue  then  gave  me  permission 
to  ad  vise  with  any  frioids  I  might  have, 
but  bound  me,  upon  the  honor  of  a  lady, 
not  to  advise  with  any  attorney.  I  went 
to  see  Mr.  Dickey,  Uncle  Lishe  Mitchell, 
and  they  said  they  couldn't  see  that  I  had 
a  dower,  and  advised  me  to  take  the  f  500 
that  Mr.  Laldley  had  offered  me.  I  then 
accepted  the  $500.  Mr.  Laldl^  offered  me 
the  (600  at  the'  eectnid  interview. "  This 
evidence  in  chief  is  followed  by  her  crmn- 
examination,  In  which  she  adhei^  to  her 
original  statement,  and  ^fectually  dl»- 
proves  any  misconception  on  her  part  as 
to  any  right  of  dower  in  the  land.  Speak- 
ing of  her  own  titie  to  the  land,  as  derived 
from  the  deed  of  Mrs.  Everett,  she  says : 
"Queetion.  Did  the  estate  give  yon  an  es- 
tate in  fee,  or  only  an  estate  for  your  life 
or  In  dower?  What  interest  did  it  give 
your  husband  In  the  land?  Answer.  It 
gave  me  possession  of  the  whole  farm.  I 
don't  know  wliat  Interest  It  gave  my  hus- 
band. Q.  4.  IMd  that  deed  give  you  a 
dower  Interest  in  theland  In  controversy? 
A.  It  gave  me  possession  of  the  whole 
land;  it  did*  not  give  me  dower.**  And 
finally,  on  further  cross-examination,  she 
pnts  the  whole  question  at  rest  in  the  fol- 
lowing unequivocal  and  emphatic  manner. 
"Question  61.  Did  you  havedower  in  your 
own  land?  Answer.  I  didn't  think  t  had, 
but  yon  said  I  had  under  the  new  consti- 
tution of  West  Vlnclnia.  Q.  62.  Did  you 
belleveme,lf  Isaidthat?  A.  No;  Idldn*t 
belleveyoa.  Q.  6S.  Why  did  yon  not  believe 
me  If  I  said  that?  A.  My  Impression  waa 
that  a  woman  could  only  have  a  downrln 
berbusband'sestate.  Q.  64.  IMdyouhave 
confidence  in  what  Idid  tell  you,— did  yoa 
trust  and  rely  on  my  Judgment  and  ad- 
vice? A.  No,  sir;  I  did  not.  Q.  66.  Upon 
whom  did  you  rely,— any  one  beside  your- 
seU?  A.  I  asked  advice  of  Mr.  Dickey  and 
UncleLlsheMitchell.  Q.  60.  Plecunansww 
the  lastquestion.  A.  Well,  I  did  answer  It. 
Q.  67.  Please  answer  It  again.  A.  I  relied 
on  their  Judgment  and  my  own. "  This, 
then,  is  the  plaintiff's  own  testimony  In 
regard  to  a  matter  as  to  which  no  one  was 
so  well  qualified  to  testify  as  herself.  She 
thoroughly  disproves  all  reliance  on  her 
part  upon  Lfridley's  statement  as  to  dow- 
er, or  that  she  believed  or  was  misled  bx 
them.  Upon  the  prlndplee,  ther^or^ 
which,  as  we  have  seen,  are  applicable  to 
such  cases,  we  must  conclude,  that  the 
plaintiff  cannot  avail  herself  of  any  mis- 
representation upon  the  subject  of  dower 
Interest  In  the  240  acres  sold.  This  dis- 
poser of  the  first  charge  of  fraud,  and,  hav- 
ing disposed-  of  it,  I  shall  not  again  recur 
to  It. 

The  second  chuseistiutof  tranduleiit 
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■nence,  ander  cirenmBtaiices  which  made 
It  the  duty  of  the  defendant  to  discloae 
facts  known  to  him,  but  unknown  to  the 

{>lalntltf.  Where  parties  deal  at  arms- 
en^b,  and  there  is  no  fiduciary  relation 
between  them,  mere  alienee  on  the  part  of 
the  purchaser,  or  failure  to  discloae  knowl- 
edge on  his  part  of  peculiar  value  belong- 
ing to  the  property  sold,  would  not  be 
sufficient  to  sot  aside  a  sale  fairly  made, 
and  which  is  otherwise  unimpeachable. 
The  doctrine  U  thus  stated  by  Mr.  Blge* 
low.  In  his  work  on  the  Law  of  Fraud, 
(page  692:)  "The  rule,  too.  by  which  a 
party  to  aaaleofpropOTty  is  declared  not  to 
be  bound  to  diaclose  clrcnmatances  within 
bla  knowledge  which  might  aflect  the 
value  of  the  property,  applies  as  well  to 
aalee  of  real  estate  as  tosalesof  personalty. 
A  person  wbo  knows  that  tbere  Is  a  mine 
In  the  lend  of  another,  of  which  the  latter 
is  Ignorant,  may  nevertheless  buy  It  with- 
out disclosing  the  existence  of  the  mine. 
On  the  other  hand,  the  vendor  need  not 
aodecelTe  the  purchaser  who  may  be  bay- 
ing underan  Impression  (not  derived  from 
tbe  vendor)  that  the  land  contains  miner- 
als of  great  value.  Thus,  though  a  vendor 
of  land,  effecting  a  sale  at  an  extrava- 
gant price,  knew  that  the  estimate  of  tbe 
value  of  the  land  formed  by  the  purchaser 
was  based  upon  hla  belief  in  tbe  ability  ol 
a  certain  person  to  detect  mineral  v^na 
by  walking  over  the  surface  of  tbe  land, 
and  thougu  the  vendor  himself  fixed  a  high 
valuation  upon  tbe  land  by  reason  of  such 
supposed  condition  of  the  soil,  this  alone 
washeld  luBufficleut  to  relieve  thepurchas- 
enfrom  payment  of  theagreed  price.  The 
contract  price  Is  binding.  In  the  absence  of 
any  false  representations  or  acts  ol  the 
vendor  tending  to  cause  or  strengthen  tbe 
false  opinion  upon  which  the  purchaser 
bas  acted. "  In  the  case  of  Bank  v.  Camp- 
bell, 75  Va.  455,  involving  tbe  sale  of  the 
celebrated  Lnray  Cavern  property,  the 
same  doctrine  is  recognised  as  correct. 
That  case,  however,  well  Illustrates  the 
distinction  between  mere  passive  ^ence 
and  active  concealment,  which  Mr.  Blge- 
low  Inslats  upon.  The  vendees  In  that 
case  were  held  to  have  been  guilty  of  Im- 
proper conduct  In  stating,  after  they  had 
discovered  the  cave,  that  there  was  no 
cave  tbere.  only  a  **  mud-hole,  "and  In  care- 
fully obstructing  and  covering  up  the  en- 
trance, and  the  confirmation  of  the  sale 
was  rescinded.  Tbe  court,  however,  states 
It  aa  familiar  doctrine  "that  tbe  purchas- 
er la  not  bound  to  disclose  hla  superior 
knowledg&^no  matter  bow  acquired— of 
tbe  property  which  he  proposes  to  pur- 
chase, and  tbatamereconcealmeutof  such 
superior  Knowledge,  without  a  fraudulent 
purpose,  will  not  affect  the  contract  so  as 
to  cause  a  court  of  equity  to  set  It  aside 
merely  upon  that  groand."  See  2  Pom. 
Eg.  Jnr.  SS  926.  927. 

There  are.  It  is  true,  exceptions  lo  the 
general  rule,  and  It  may  befreely  acknowl- 
edged that  It  Is  Impossibly  to  reconcile 
thecasesupon  this  subject.  I  do  not  know 
of  any  exception  under  which  this  case  can 
properly  be  brought.  There  Is  no  evidence 
of  want  of  capacity  on  the  part  of  tbe 

Elalntifl,  although  aometblngiasald  of  it 
I  the  bill  and  argumoitB  of  counsel.  Her 


depositions,  and  the  managemrat  of  her 
affairs  as  disclosed  In  this  suit,  show  in- 
telligence above  tbe  average.  But,  even 
should  we  be  wrong  in  supposing  that 
Laldluy  was  not  bound  to  eomuunlcate 
to  her  the  defective  acknowledgment,  there 
is  another  proposition  of  law  of  universal 
application,  wblcb  we  should  have  to  con- 
sider before  reaching  the  conclusion  that 
she  is  entitled  to  a  rescission.  The  rale  Is 
that  he  who  alleges  fraud,  must  prove  it. 
The  supposed  exceptions  to  this  rule  are 
more  apparent  than  real.  Tbere  may  bea 
prima  fudtt  fraud,  or  the  evidence  may  be 
clrcumatanttiU.  Ooahom  v.  Snodgrass.  17 
W.  Va.  717.  Nevertheless,  so  long  as  the 
scales  are  evenly  balanced,  the  ddendant 
against  whom  fraud  Is  alleged  must  prfr* 
vail.  Harden  v.  Wagner,  22  W.  Va.  856,  syl- 
labus 0. 10:  Blgelow,  Fraud,  127.  128. 

Let  us,  see,  then,  how  the  proofs  stand 
in  regard  to  tbe  silence  of  the  defendant. 
He  swears  positively  Uiat  he  pointed  oat 
to  plaintiff  the  defective  acknowledg- 
ment, and  gave  her  his  opinion  aa  alawyer 
that  the  deed  waavoldorlneffective.  Mrs. 
Pennybackercontradlcts  this :  Miss  Saun- 
ders was  not  present  at  all  the  Interviews, 
and  was  not  competent  to  speak,  there- 
fore, as  to  what  took  place,  or  may  have 
occurred,  when  she  was  absent.  IShe 
says:  "Answer.  I  was  present  when  he 
made  tbe  propositions.  I  was  present  at 
most  oi  their  interviews,  bat  did  not  bear 
the  conclusion  they  come  to.  I  wasn't 
present  at  all  of  their  interviews.  I  was 
only  present  at  a  couple  of  them.  I  did 
not  hear  the  conclusion. "  The  two 
daughters,  Mrs.  Ferguson  and  Mrs.  Wal- 
stmm,  give  versions  of  the  various  inter- 
views, they  being  present  at  all  of  them, 
which  negative  the  explanation  of  tbe  de- 
fective acknowledgment,  which  Mr.  Lald- 
ley  says  he  gave  to  the  plaintiff.  Under 
the  rules  of  evidence,  the  plaintiff  is  pr^ 
eluded  from  proving  her  own  declarations 
to  third  iKrsons.  as  to  what  occurred  at 
these  Interviews  between  Laidley  and  her- 
self  Be,  however,  is  at  liberty  to  prove 
her  admissions  as  to  what  took  place,  and 
he  does  prove  by  several  disinterested  wit- 
nesses that  she  admitted,  about  the  time 
of  these  transactions,  that  Mr.  Laidley  In- 
formed her  that  there  was  some  detect 
about  the  deed,  and  that  she  could  get  her 
land  back.  Upon  this  subject  A,.  P.  Mitch- 
ell deposes  as  follows:  "Answer.  I  believe 
she  claimed  that  Mr.  Laidley  said  he  could 
set  the  deed  aside.  I  told  her  to  take  the 
•600.  Question  12.  Did  she  then  and  there 
tell  you  what  proposition  John  B.  Laidley 
had  made  to  her  In  reference  to  said  land ; 
if  so.  what  were  they?  A.  He  said  he 
would  give  her  five  hundred  dollars  for 
the  l«|nd.  Q.  18.  To  what  deed  do  you  re- 
fer in  your  answer  to  question  No.  11, 
above?  A.  Tbe  deed  from  Bebecca  Ever- 
ett to  John  B.Fennybacker.  Q.  14.  What 
deed  was  it  tbat  Sirs.  Pennybacker  said 
that  J.  B.  Laidley  had  luld  her  he  could 
set  aside?  A.  Tbe  deed  to  the  Central 
Land  Company  or  C.  P.  Huntington.  Q. 
15.  Did  Mrs.  Pennybacker  ask  your  advice 
about  selling  to  J.  B.  Laidley?  (Ques- 
tion objected  to  by  Attorney  J.  M.  Layne 
as  leading,  and  a  repetition  of  one  already 
asked.)  A.  Tea,  air.  a  U.  Bid  Mrs.  Pen- 
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nybacker  say  anything  abont  dower  In 
that  conTeraatlon?  (Question  objected  to 
tor  the  some  reasons  last  abOTe  noted.) 
A.  No,-  sir.  Q.  17.  IMd  i^e  say  anything 
about  dower  in  Kay  conT«rsatlon  before 
she  sold  to  J.  B.  Laidley?  A.  No,  sir." 
The  testimony  ol  Buffington  Is  to  the  same 
effect:  "Question.  Please  state  if  youbave 
bad  any  conversation  with  S.  O.  Penny- 
backer  in  relation  to  her  sale  and  convey- 
ance ol  the  land  In  controversy  to  John  B. 
X^dley.  II  so,  state  when,  where,  and 
what  ft  was,  and  what  were  the  drcum- 
«tances.  Answer.  Tes,  I  have.  I  think  It 
was  a  few  days  after  John  LaJdley  flrat 
mentioned  it  to  ber  she  told  me  that  he 
had  been  out  to  see  her,  and  said  that  he 
conld  set  the  farm  back  for  ber,  or  some- 
thing totbat  effect.  I  don'trememberthe 
exact  words.  Either  at  this  or  a  sabse- 
quent  conversation  she  told  me  that  he 
would  take  the  case  as  an  attorney,  and 
get  it  back  for  a  certain  portion  of  It,— I 
think  it  was  half  or  a  certain  portion  of 
the  farm ;  or  that  he  would  give  her  so 
mach  for  her  claim,— I  think  It  was  9600. 
I  think  that  was  abont  the  sum  and  sub- 
stance of  It.  I  recollect  that  she  mentioned 
that  Laidley  requested  ber  not  to  mention 
the  matter  to  another  attorney,  oremploy 
another  attorn^;  that  as  behad  foand  it 
he  onght  to  have  it,  if  there  was  anything 
In  it  he  ought  to  get  it.  I  bad  several  con- 
versations with  her,  at  different  times,  and 
some  of  this  may  have  occurred  at  the  sec- 
ond orothercoDTeraatlonB.  Sheasked  my 
advice.  She  asked  me  what  I  thought 
about  it.  I  told  ber  that  I  didn't  feel  ca- 
pable of  giving  her  advice  In  the  matter,  and 
that  she  had  better  ask  her  uncle,  Mr.  E.  T. 
Mitchell,  or  Arthur  Mitchell,  her  coneln. 
That  I  thouKbt  the  land  was  Justly  belong- 
ing to  the  Central  Land  Company,  as  they 
bad  bougbtand  paid  themforit,  and  that, 
if  John  Laidley  was  foolish  enough  to  give 
ber  something  for  nothing,  she  had  better 
take  it.  I  think  tfaatwas  all  the  con verea^ 
tlon,asfara8lreconectltnow.  Q.  4.Atthe 
time  of  these  several  conversations,  did  yon 
know  that  the  land  in  controversy  for- 
merly belonged  to  Mrs.  Pennybacker,  and 
that  she  and  her  husband  had  conveyed  it 
to  C.  P.  Huntington,  and  the  latter  to  the 
Central  Land  Company?  A.  I  always  un- 
dersood  that  Mre.  Peonybacker's  money 
bought  this  farm  originally,  bat  did  not 
know  it  of  my  own  knowledge,  as  I  had 
also  understood  that  the  land  had  been 
void  to  the  Central  Land  Company.  They 
paid  taxes  on  the  same,  and  I  supposed  it 
was  theirs.  Q.  6.  How  did  Mr.  Laidley 
propose  to  recover  the  land  back,  or  what 
was  bis  grounds  for  his  suit?  (Question 
objected  to  as  leading,  suggesting  the  an- 
swer, andiUegiU  and  improper.)  A.  Some 
defect  about  the  deed ;  I  don't  know  what 
It  was.  Q.  6.  From  whom  did  you  first 
get  this  Information?  A.  I  got  It  from 
Mrs.  Pennybacker.  I  bad  never  heard  any- 
thing about  It  tin  she  mentioned  it  to  me. 
Q.  7.  From  whom  did  she  get  her  Informa- 
tion about  the  defect  in  the  deed?  State 
ber  language,  as  near  as  you  can.  A.  I 
don't  know  who  told  her.  From  the  con- 
TersatioD,  I  anppoaed  that  John  Laidley 
had  told  her.**  To  the  same  effect  is  the 
testimony  of  Jamie  Donn^a. 
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Here,  then,  are  three  witnesses,  at  least, 
to  sustain  by  positive  testimony  the  evi- 
dence of  J^aldley  that  he  did  inform  her 
that  the  deed  by  which  she  convoyed  tSie 
land  to  Huntington  was  defective,  and 
could  be  set  aside.  This  is  much  stronger 
tfaanmerenegatIvetestlmoDy,and  Itseems 
to  me  that  the  scales,  so  far  from  b^ng 
even,  do  lai^^ely  preponderate  upon  the 
side  of  the  defendant.  I  do  not  think  that 
Laidley  was  bound  to  disclose  to  the  plain- 
tiff that  her  deed  was  d^eddve;  but  had 
bis  silence  upon  this  sabjeet  been,  nndw  the 
circumstances,  firaudolent,  T  do  not  think 
the  plaintJfl  has  proved  that  be  failed  to 
disclose  the  defect,  but,  on  the  contmry, 
he  has,  by  a  preponderance  of  evidence, 
established  that  he  informed  her,  In  gen- 
eral terms,  at  least,  that  the  deed  was  de- 
fective. 

The  counsel  for  appellee  have  Indolged 
In  sharp  criticism  of  tiie  witnesses  for  the 
detoidant,  and  commented  upon  tbe  fact 
that  several  of  them  were  cousins  of  Laid- 
ley; but,  if  relationship  were  a  discredit- 
ing circumstance,  the  fact  would  bear  with 
stlU  moreforceagalnsttbecaseottheplaln- 
ttff,  which  rests  almost  exclusively  upon 
tbe  testimony  of  herself  and  two  daugh- 
ters. But,  as  I  have  said,  I  have  nut  felt 
that  it  was  necessary  to  discredit  any  of 
thewltnesses.  Where  there  are  dlrectcon- 
tradictlons,  It  Is  more  charitable  to  sup- 
pose that,  after  a  lapse  of  six  or  seven 
years,  the  infirmities  of  human  memory 
may  be  credited  wltb  much  diversity  of 
recollection  on  tbe  part  of  those  who  testi- 
fy as  to  the  same  transactions. 

I  come,  finally,  to  consider  the  third 
ground  alleged  as  a  badge  of  fraud,  name- 
ly, inadequacy  of  price  or  consideration. 
The  counsel  on  both  sides  have  discussed 
this  question  with  great  elaboration  and 
marked  ability.  I  do  not  find  that  there 
is  any  difference  of  opinion  between  them 
as  to  the  doctrine  Itself ;  the  point  of  de- 
parture between  them  bedng  the  question 
of  application  to  the  facts  of  this  case. 
The  well-established  doctrine  seems  to  be 
that  where  there  Is  no  actual  fraud,  cmd 
uo  confidential  or  fiduciary  relations  be- 
tween the  parties,  mere  Inadequacy  of  con- 
sideration is  not  Bufflclent  to  avoid  a  sale, 
unless  It  be  so  great  as  to  shock  the  moral 
sense.  Mayo's  Ex'r  v.  Carrington's  Ex*r, 
19  Orat.74.  Tblslsthedoctrineannounced 
by  Ix>rd  Thobston,  Lord  Br.noN,  and  oth- 
ers In  the  earlier  English  cases,  and  which  Is 
generally  recognized  in  the  courts  of  this 
country.  Perhaps  nothing  more  satisfac- 
tory can  be  said  on  the  subject  than  Is 
said  by  Mr.  Pomeroy,  8  928:  "The  doc- 
trine, however,  is  now  settled  that  mere 
inadequacy— that  is,  inequality  In  valne 
between  the  subject-matter  and  tbe  price; 
—is  not  a  ground  tor  refusing  tbe  remedy' 
of  specific  performance;  in  order  to  be  a 
defense,  the  Inadequacy  must  either  be  80> 
companled  by  other  Inequitable  Incidents, 
or  must  be  so  gross  as  to  show  fraud.  In 
short,  inadequacy,  as  a  negative  defense, 
and  as  an  affirmative  ground  for  a  cancel- 
lation. Is  governed  by  one  and  the  same 
rule."  2  Pom.Eq.  Jur.Sft36.  In  section^ 
the  learned  author  adds:  ** The  fact  that 
a  eonv^ance  or  other  transaction  was 
made  without  professional  advice  or  con- 
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■oltatlon  with  fiienda,  and  waa  ImproTl- 
dent,  even  coupled  with  an  laadeqaacy  of 
price.  Is  not  of  Itself  a  Bufflclent  ffronnd  tor 
relief,  provided  the  parties  were  both  able 
to  judge  and  act  Independently,  and  did 
act  npon  equal  terms,  and  fully  under- 
stood the  nature  of  the  transaction,  and 
thero  was  no  undue  Influence  or  clream- 
Btance  of  oppression.  **  A  single  addition, 
aa  a  qualification  tn  the  above,  would 
make  it  cover  the  whole  ground  upon  this 
subject;  and  that  Is.  that  the  Inadequacy 
must  be  established  as  of  the  date  of  the 
contract,  and  If  there  were  not,  at  that 
date,  SDcb  Inadequacy  .as  baa  been  de- 
scribed, none  can  arise  from  subsequent 
oifaancement,  depreciation,  or  change  of 
circa  mstaneee.  Hale  v.  Wilkinson,  21  Grat. 
76;  Mortimer  v.  Capper,  1  Brown.  Ch.  166. 
The  only  qnestlou  which  we  have  to  con- 
sider, therefore,  la  this  connection,  is 
whether  Mrs.  Pennybacker'a  claim  to  the 
land  In  dispnte  was  so  cheaply  purchased 
at  the  time,  and  under  the  clrcum8tan> 
cee.  that  the  inadequacy  of  price  shocks 
the  moral  senseof  mankind.  Themostac- 
carate  and  intelllgeat  witness  who  testlfles 
as  to  the  actual  value  of  the  property  esti- 
mates It  at  f 107,000,  while  another  witness 
places  thevalueasblghaB$S60.000.  Should 
we  average  these  estimates.  It  would  place 
the  value  at  about  f230,000.  Had  the 
plaintiff  been  In  possession  of  this  proper* 
ty,  or  any  con^derable  portion  of  It,  with 
a  good  title,  I  tblnk  the  nnlversal  con- 
adenee  of  mankind  would  have  been 
Bfaocked  at  a  sale  for  such  a  trifling  sum  as 
9S00,  the  price  actually  obtained.  But 
what  tn  reality  was  the  plalntW  selling  In 
this  case, and  for  whatwasthe  $500  paid? 
She  was  out  of  posseeslon.  and  possession. 
It  was  morally  certain,  not  only  could  not 
tw  ddlvered,  but  could  not  be  obtained 
without  litigation.  The  sale  nndonbted- 
1y  was  a  sale  of  what,  under  the  Bevlsed 
Code  of  Virginia,  would  have  been  prohib- 
ited by  law  as  the  sale  of  a  pretended  title. 
1  Rev.  Code,  c.  103,  p.  375. 

The  plaintiff  was  out  of  possession,  and 
had  sold  her  land  to  Hnntingtnn,  and  re- 
ceived the  foil  tiien  value  of  $11,000.  The 
defect  lu  the  certificate  of  a^nowledgment 
condBted  in  the  omission  of  two  words, 
"declared  she,**  and,  with  theee supplied, 
the  certificate  would  have  been  good.  Al- 
thongb  the  question  is  now  settled,  and 
properly  settled,  by  this  court,  that  this 
slight  omissloa  was  fatal,  under  our  stat- 
ute, yet  before  the  decision  the  profession 
woQid  perh^w  have  been  about  equally 
divided  as  to  the  materiality  of  the  omls- 
sioD.  Had  Mrs.  Pennybacker  gone  to  the 
senior  counsel  who  now  represents  her,  a 
lawyer  of  eminent  ability,  and  national 
reputation,  under  whose  Inspection,  as  a 
part  of  our  Code,  this  very  act  must  have 
passed,  and  who  was  therefore  peculiarly 
well  qualified  to  pass  upon  its  require- 
ments, what  would  be  have  told  her?  He 
would  undoubtedly  have  told  her  that  the 
act  had  been  substantially  complied  with, 
and  that  she  had  no  interest  to  sell,  and 
therefore  that  In  obtaining  $500  she  was 
makings  good  bargain.  To  use  the  Ian- 

Sage  of  his  able  and  exhaustive  brief  in 
idlOT  V.  Land  Co.,  80  W.  Va.  606, 4  8.  £. 
Bep.  705,  he  would  nave  told  her:  "This 


is,  beyond  question,  the  equivalent  of  the 
ackuowledgment  aud  declaration  pre- 
scribed by  the  statute,  and  a  substantial 
compliance  therewith,  under  the  decisions 
of  the  court  of  appeals  of  Virginia  in  the 
cases  of  Hairatoh  v.  Randolphs,  12  L^gh, 
445;  Siter  v.McClanachan,2Orat.280;  and 
Grove  v.  Zumbro,  14  Grat.  601;"  and 
farther:  "That  the  certifleate  of  the  ac- 
knowledgment of  Mrs.  Pennybacker  of  the 
deed  In  question  complies  substantially 
with  the  requirements  of  the  statute." 
Moreover,  the  gentleman  who  was,  aa  she 
testifies,  her  usual  counsel,  would  have  told 
her  thesame  thing,  as  we  learn  from  his  brief 
In  the  eald  case.  She  was,  then,  selling  a 
pretended  title,  the  valneof  which  d^teDded 
upon  Its  validity,  and  its  validity  depend- 
ed upon  the  critical  construction  of  a  pe- 
culiar and  highly  artificial  statutory  en- 
actment. A  strictiy  business  man  would 
not  have  purchased  at  all,  while  a  specu- 
lator would  have  given  more  or  lees,  ac- 
cording to  bis  genius  for  speculation.  It 
is  difficult  to  conceive  of  a  transaction 
more  completely  fllllnz  the  definition  ol  a 
contract  ot  haiard.  In  reference  to  sncb 
contracts,  the  element  of  risk  or  hasard  ta 
such  a  disturbing  elemntt  in  the  estima- 
tion ot  value  that  courts  of  equity,  when 
Inadequacy  alone  Is  In  question,  will  refuse 
to  Interfere.  Perkins  v.  Oay,  8  8erg.  &  B. 
827;  Smith  v.  Evans,  6  Bin.  103.  Much 
practical  light  Is  thrown  upon  this  qnes- 
tlon  of  value  by  subsequent  dispoeltiona  ot 
the  same  property,  under  clrcunmtanoea 
notmore  unfavorable.  Mr.  O'Beimeseems 
to  have  purchased  one-half  of  Mrs.  Penny- 
backer's  Interest  for  a  consideration  which 
the  bill  and  deed  would  lead  us  to  brieve 
was  entirely  contingent.  Mr.  Pardee  baa 
purchased  the  other  half,  for  which  he  baa 
''agreed  to  pay  not  less  than  $3,600,  or 
more  than  $4,000.**  Mr.  Laldlc?  has  sold 
one-third  Interest  for  $600,  while  his  ven- 
dee has  sold  oufreighteenth  for  $346. 
These  sales  sound  more  like  sales  ot  shares 
in  a  lottery  than  tranaferaofunlneambered 
real  estate.  Had  the  interest  ot  either  lit- 
igant been  thrown  on  the  market  on  the 
flrst  day  ot  tbta  term,  I  am  satlafled  that 
the  price  obtained  would  have  depended, 
not  BO  much  on  the  value  of  the  subject 
matter,  as  upon  the  speculation  aa  to  the 
final  result  of  litigation,  which  may  yet  be 
Indefinitely  prolonged ;  for,  altbougta  the 
•defendant  commenced  his  action  for  pos- 
session soon  after  his  purchase,  neverthe- 
less, as  appears  by  the  record,  he  baa  not 
as  yet  succeeded  in  ejecting  his  adversariea 
from  any  ot  this  land,  or  In  gaining  poseca 
slon  of  one  acre  of  it  himaelf. 

I  am  satisfied  that  this  Is  not  a  case  of 
such  gross  inadequacy  of  price,  unaffected 
by  quieetions  of  risk,  hasard,  and  specula- 
tion,asoughttoinfiuence  a  coart  of  equity 
to  set  aside  the  contract  on  the  ground  of 
fraud.  There  remains  but  one  further 
charge  In  the  bill,  which  I  deem  It  necessary 
to  consider.  It  is  claimed  that  the  plain- 
tiff executed  the  conveyance  of  January 
26, 1S82,  under  a  mistake  as  to  the  charac- 
ter ot  the  conveyance,  she  supposing  that 
It  conveyed  only  her  "dower."  There  is 
no  doubtthat  courts  of  equity  will  correct 
mistakes  of  the  scrivener  In  drawing  a 
deed,  where  he  has  not  drawq^it  In  accord- 
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ancewith  the  clearly  establlBhed  dlrectlona 
and  IntentlonB  of  the  partleB.  Alexander 
y.  Newton,  2  tirat.  266.  Or,  where  there  in 
a  matnal  mistake  ae  to  the  Interest  of  the 
vendor  In  the  land  sold,  a  court  of  eqalty 
may,  to  subserve  the  ends  of  Justice,  set 
aside  the  sale.  Irlck  v.  Fulton's  Ex'rs,  8 
Orat.  193.  So  where  any  deception  has 
been  practiced,  and  the  direction  being  to 
draw  a  deed  tor  one  purpose,  It  Is  frandu- 
lently  drawn  for  aoother,  and  the  deceit  is 
notdlecovered  antllafter  execatlon.  yhep- 
herd  V.  Henderson,  8  Orat.  SOT.  But  In  all 
these  cases,  where  a  court  of  chancery  will 
consent  to  correct  a  mistake  In  the  terms 
of  a  deed,  participated  In  by  one  party 
only,  where  no  fraud  or  deception  Is  prac- 
ticed, fund  where  a  party  of  ordinary  Intel- 
ligence, who  can  read,  has  deliberately  ex- 
ecuted said  InstruiAent,  the  proof  of  mis- 
take, where  admitted  at  all,  must  be 
strong,  clear,  and  convlnelttjir  to  the  mind 
of  the  court.  Allen  v.  Teater,  17  W.  Va. 
128;  Kome  v.  Kome,  80  W.  Va.  1,  8  8.  E. 
Rep.  17.  In  this  case  there  is  no  such  proof. 
To  establish  a  mistake,  we  have  only  one 
witness  bttrides  the  plaintiff,  and  that  fs 
her  daughter,  Mrs.  Ferguson.  On  the  oth- 
er hand,  we  have  the  testimony  of  Mr.  Mc- 
CnlloQgb,  who,  as  notary,  took  her  ac- 
knowledgment, and  that  some  three  or 
four  other  witnesses,  who  testifythat  Mrs. 
Pennybacker  admitted  to  them  that  she 
bad  sold  her  interest  tn  or  claim  to  the 
land  In  controversy  to  Mr.  Laldley  for 
$900.  I  do  not  think  there  Is  any  such 
clear,  positive,  preponderating  evidence  of 
mistake  In  this  case  as  ought  to  Induce  a 
court  of  equity  to  rescind  a  contract  or  set 
asideadeea.  I  am  entlrelyconvlnced  from 
the  testimony  that  Mrs.  P«iuybacker  did 
not  believe  that  her  title  was  maintain- 
able, or  of  any  value ;  and  that,  thos  skep- 
tical of  Its  vcQne,  she  was  willlnfpto  accept 
$500  for  an  entire  relinquishment  and 
transfer,  provided  she  were  protected 
against  a  general  warranty  of  title,  which 
was  done  by  contemporaneous  writing, 
which' she  could  not  have  misconstrued. 
Hence  she  accepted  and  presumably  re- 
qnlred  this  guaranty  against  her  general 
warranty  as  contained  in  ber  deed.  To 
suppose  her  Ignorant  of  the  meaning  of  all 
these  papers  which  she  executed  or  received 
wduld  be  to  discredit  the  evidence  of  the 
whole  record,  which,  directly  or  indirectly, 
establishes  the  fact  of  her  mental  capacity.' 
Upon  the  whole,  1  am  well  convinced,  if  we 
were  to  rescind  and  set  aside  the  deed  of 
January  26,1H82,  that  almost  every  title  In 
the  state,  dependent  upon  the  conveyance 
of  a  widow,  could  be  saccessfully  assailed. 
The  decree  reversed,  and  bill  dismissed. 

SNTnBR,  P.,  and  English,  J.,  concurred. 
Bbannon,  J.,  dissenting. 


Bbirke'b  Ex'rs  v.  Yon  Ahlefeldt. 

iSupTtme  Court  of  AppmU  of  We*t  Virginia. 
March  10, 1890.) 

Wills— CoNSTBDCTioH—IlioaTs  or  Iixoatbs — 
Natdbb  ow  Ebtatb. 
1.  O.  B.,  OB  tbe  SOth  day  of  November  1868, 
conveyed  to  his  daughter  S.,  the  wife  of  H.  B., 
1,01)0  acres  of  land,  situated  Id  Monroe  county,  W. 
Va.,  and  she,  on  the  16th  day  of  January,  im,  de- 


vised said  land  to  her  said  fanshand.  In  Febroanr. 
1871,  said  S.  became  the  mother  of  a  female  ohild 
named  S.  B.  B.,  which  proved  to  be  imbeoUe,  and 
shortly  afterwards  said  mother  died.  H.  B.,  on 
tbe  iStii  day  of  August,  1885,  sold  and  oonvsyed 
said  land,  with  oovenanta  of  special  warranty,  to 
O.  B.,  io  ooQsicIeratlon  of  $100,000,  and  also  In  con- 
sideration of  tbe  support  for  life  of  said  infant, 
which  deed  was  accepted  and  placed  on  record, 
and  possession  was  taken  of  said  land  thereunder. 
On  the  attb  day  of  December,  1885,  U.  B.  made  bia 
will,  reciting  tnerein  bts  obUgaUon  for  the  support 
of  sud  infant,  and  provided  a  mode  dlsohargiag 
it  by  setting  apart  the  revenues  of  said  land  for 
the  purpose,  directing  it  to  be  managed  by  bis  ex- 
ecutors, and  giving  the  residue  of  said  revenue,  if 
any,  to  nia  dugbter.  H.  V.  A.,  and  blowing  ber  a 
reatdanoe  in  the  house  on  said  land  daring  ber  llf  e^ 
O.  B.  died  on  the  Sist  of  April,  1^,  and  H.  R. 
died  in  October,  1888.  In  December,  188tt,  the  ex- 
ecutors of  said  will  brought  this  suit  for  the  oon- 
struction  of  said  will,  and  tor  directions  from  the 
conrt  to  enable  them  to  properly  execute  tbe  same. 
Held,  that  the  facts,  of  this  case  were  not  suoh  as 
to  make  it  a  case  for  election. 

2.  By  directing  the  revenues  arising  from  the 
Walnut  grove  farm  to  be  applied  first  to  tbe  sup- 
port of  said  iafant,  and  tbe  residue,  if  any,  to  oe 
paid  over  to  his  daughter  N.  V.  A.,  the  testator 
did  not  thereby  give  tlie  personal  estate  on  said 
farm  to  eittier  of  said  beuendaries,  although  be  di- 
rected his  executors  to  manage  said  farm,  and  so 
apply  said  revenue. 

8.  By  Uie  oonveyanoa  made  by  H.  A.  to  aaldO. 
B.  he  took  a  Ufe-eatate  in  said  Walnut  arove  taroi, 
whitdi  oontinuod  until  the  death  of  said  H.  R.,  ana 
also  an  executory  interest  in  fee  oontingent  uptm 
the  death  of  Susie  B.  Robinson,  dying  uumarrfod, 
and  without  Issue. 

4.  At  the  time  of  the  death  of  said  O.  B.,  whm 
bis  win  tool!  effect,  he  had  a  right  to  dispose  of  the 
rents  and  profits  of  Walnut  grove  farm,  and  to 
confer  on  bts  daughter  N.  V.  A.  the  privilege  of  re- 
siding in  the  bouse  situated  thereon,  and  tbts  right 
continued  until  tbe  death  of  H.  R. 

6.  A  husband,  although  failing  to  renounce  the 
provisions  of  a  will  made  in  his  favor  by  bis  wife, 
who  had  no  children  at  tbe  date  of  the  wIU,  will 
not  be  deprived  of  bla  curtesy  by  an  aftar^Mtn 
child  that  anrvlved  his  wUa 

{Svllabut  hy  Gi»  Court) 

Appeal  from  eirealt  eoort,  Monroe  coun- 
ty. 

John  W,  HarrlB,  tor  appellant.  Ftaak 
Heretord,  H,  A,  Holty  and  JoAn  H.  Uatt, 
lor  appcUeea. 

English,  J.  Oliver  BMme,  a  resident  of 
the  county  of  Monroe,  on  the  SOth  day  of 
November,  1868,  conveyed  to  his  two 
daughters,  Snsan  Robinson,  wife  of  Henry 
Robinson,  and  Nannie  Parkman,  now 
Nannie  Von  Ahlefeldt,  about  2.000  acres  of 
land  lying  north  of  the  town  of  Union  in 
said  coanty.  To  Snsan  he  granted  1,000 
acres  of  said  tract,  to  be  laid  off  from  the 
southern  part  thereof,  next  to  the  said 
town  of  union,  on  which  are  the  bouses 
and  buildings  then  occupied  by  said  Henry 
Robinson,  for  her  sole  and  separate  use, 
free  from  the  marital  control  of  her  said 
husband,  with  the  condition  that  tiiesald 
Nannie  Parkman  was  to  have  a  home  at 
the  honseand  with  the  family  of  said  Hai- 
ry and  Snsan  Robinson  as  long  as  tbe 
said  Nannie  should  remain  single,  and  to 
said  Nannie  Parkman  he  granted  the  resi- 
due of  said  tract,  supposed  to  be  about 
1,000  acres,  being  the  northern  portion  of 
said  land,  subject,  however,  to  tbe  condi- 
tion that  the  said  Susan  Robinson  should 
have,  for  her  sole  and  separata  lue,  tiie 
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control,  iBsim,  and  profltB  of  tbesald  land 
thereby  granted  to  said  Nannie  dnrtng  tbe 
Itte  o{  the  said  Oliver  Belme.  By  her  last 
will  and  testament,  dated  on  the  15th  day 
of  January,  1869,  tbe  said  Susan  RoblnHOD 

give  and  bequeathed  to  her  husband, 
enry  Robinson,  all  of  her  property  of  ev- 
ery deeerlptlon,  and  died  In  the  month  of 
FebmaiT*  1871,  leaving  an  Infant  child, 
named  Bm^  Bdme  Robinson,  who  was 
bom  nibsequent  to  tbe  date  of  said  will, 
and  Is  now  living,  although  a  permanent 
Imbecile,  both  In  mind  and  body.  On  the 
12th  day  of  August,  1885,  said  Henry  Rob- 
inson conveyed  with  special  warranty,  by 
deed  of  that  date,  to  said  Oliver  Beirae 
said  l,00(^re  tract  of  land  which  had 
bem  devised  to  him  by  his  wife,  the  said 
Susan  Robinson ;  also  all  of  the  personal 
property  thereon,  with  the  exception  of 
the  fat  cattle,  In  consideration  of  the  sum 
of  f  luO.OOO,  and  also  tor  the  further  consid- 
eration of  the  support  tor  life  of  the  said 
busie  B.  Robinson,  which  deed  was  accept- 
ed by  said  Oliver  Bdme,  and  placed  upon 
record,  and  possession  of  said  land -was 
taken  In  pursuance  thereof,  and  retained 
daring  his  life.  Said  Oliver  Belme  died  on 
tbe  SUst  day  of  April.  1888,  having  made 
and  executed  his  last  will  and  testament 
on  the  26th  day  of  December,  1886,  In  which 
he  recognises  the  obligation  assumed  by 
him  in  accepting  said  deed  from  Henry 
Robinson,  to  take  care  of  and  provide  tor 
said  Snste  Robinson,  bis  granddaughter, 
no  long  as  she  may  live,  by  netting  apart, 
in  the  first  daase  of  his  will,  the  property 
known  as  "Walnut  Grove,"  pnrchased 
from  said  Henry  Robinson,  to  be  man- 
aged by  his  executors,  and  directs  that  so 
much  of  the  revenue  arising  therefrom  as 
might  be  necessary  for  the  comfortable 
eapport  of  said  Snsle  Robinson  should  be 
appropriated  for  said  purpose,  and  the 
residue.  If  any,  should  be  paid  over  to  his 
daagiiterNannle'VonAhlefeldt,  who  should 
have  tbe  privll^:e  of  a  residence  In  the 
house  as  long  as  she  lived,  and  If  she 
should  BurTive  the  said  Susie  Roblusou,  In 
tbateveut  the  said  property  was  to  revert 
to  her,  and  If  the  said  Susie  Robinson 
sbonld  survive  ber  Aunt  Nannie,  that  at 
bor  death  the  property  was  to  be  dlrided 
among  his  l^al  belrs.  Nowtrom  the  date 
of  the  deed  made  by  Henry  Robinson  to 
Oliver  Belme,  on  the  12th  day  of  August, 
1885.  untdl  tbe  death  of  said  Belme,  which 
occurred  on  the  2lBt  of  April,  1888,  said 
Blerae  was  mtitled  to  and  In  pusHesslon 
of  a  freehold  estate  In  said  land  bv  virtue 
of  said  Henry  Robinson's  curtesy,  wttb  a 
fee*tfmple  Interest  contingent  upon  Susie 
B^rae  Robinson  dying  nnmarried,  and 
without  Issue,  arid  if  said  Henry  Robinson 
had  ontUred  his  daughter,  Susie,  then  said 
Oliver  Belme  wonid  have  taken  a  fee-slm- 

gle  In  said  property.  Said  Robinson, 
oweTOr,  died  In  October  1888,  and  bis 
said  daughter  Is  stIH  living,  but  the  llfe- 
eatate  held  by  said  Belme  continued  until 
the  death  of  said  Robinson.  This  suit 
was  instituted  In  December.  18H8,  by  Hugh 
Capertou  and  Wllilam  Gaston  Caperton, 
who  had  qualified  as  the  executors  of  the 
la«t  will  and  testament  of  said  Oliver 
Beirae.  to  obtain  a  constmetlon  of  said 
will,  and  for  the  purpose  of  obtaining  prop- 
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erdlrectlonB  from  fhe  court  for-carrying 
out  the  Intentions  of  the  testator.  The 
principal  controversy  in  this  case  grows 
out  of  the  fact  that,  subsequent  to  theexe- 
cution  of  said  will  by  Susan  Robinson  on 
the  15th  day  of  January,  1869,  and  shortly 
b^ore  her  death.  In  Febmary,1871,  she  be- 
came the  mother  of  said  Susie  B.Robinson. 

The  plaintiffs  In  the  bill  allege  the  facts 
In  regard  to  the  eonreyance  of  said  Wal- 
nut grove  tract,  containing  1,000  acres,  to 
Susan  Robinson,  the  wife  of  Henry  Robin- 
son, and  her  deviseof  the  same  to  her  said 
husband,  and  the  subsequent  purchase 
thereof  by  Oliver  Belme  from  said  Henry 
Robinson  for  the  sum  of  $100,000,  and  ex- 
hibit acopyof  the  will  of  said  Oliver  Belme, 
showing  his  intended  disposition  of  the 
same.  Susan  B.  Boblnson  answered  the 
bill  by  "guardian  ad  tttem, "  alleghiK  that 
said  Oliver  Belme  was  entitled  to  and  held 
possession  of  said  Walnut  grove  farm  at 
the  time  of  his  death,  and  had  the  same 
well  stocked  with  cattJe,  horses,  and  all 
other  personal  property  used  in  thecondnct 
of  such  a  farm,  according  to  the  beet  us- 
ages of  the  country,  and  that  he  had  kept 
It  so  stocked  since  he  acqoired  It  from  said 
Henry  Robinson ;  and  that,  according  to 
the  tme  Interpretation  of  the  will  of  said 
Oliver  Belme,  she  was  entitled  to  have  the 
executors  of  said  Belmecontlnue  the  man- 
agement of  the  said  farm,  keep  the  same 
well  stocked,  and  provided  with  every- 
thing usual  and  proper,  according  to  the 
course  of  good  husbandry,  and  the  manner 
In  which  said  Belrne  managed  and  con- 
ducted said  farm,  and  to  require  said  ex- 
ecutors to  pay  over  to  her  guardian  so 
much  of  the  proceeds  of  said  farm,  thus 
stocked  and  conducted,  as  would  provide 
her  with  a  comfortable  support  and  main- 
tenanra,  according  to  the  manner  In  which 
she  bad  been  theretofore  maintained,  or 
her  condition  might  thereafter  require,  dat- 
ing said  maintenance  from  tbe  death  of 
said  Belme;  that  it  was  not  the  intention 
of  said  testator  to  limit  the  benefaction  In 
her  behalf  to  the  rents  of  said  farm ;  that 
said  Beirae  wasnot  theowner  of  said  farm 
at  the  time  of  the  malting  of  said  will,  or 
at  the  time  of  hledeath,  but  had  an  estate 
therelu  tor  the  life  of  said  Henry  Koblmion 
ouly;  that  when  s^d  Beirae  used  the  word 
"  revenue  "  in  his  will  he  Intended,  as  well 
because  of  the  Import  of  the  word  Itself, 
as  of  thesurrounding facts,  the  revmue  de- 
rived from  the  farm  stocked  and  conducted 
as  it  had  been,l>ecausehe  only  had  it  in  his 
power  to  dispose  of  the  rants  for  a  limited 

f)eriod.and  t^ie  rents  would  be  Insufficient 
or  ber  support  In  the  manner  in  which  he 
had  supported  ber,  and  Intended  that  she 
should  be  supported ;  and  she  prays  that 
the  will  may  be  constraed,  and  proper  di- 
rections given  to  the  executors  for  the  ex- 
ecution thereof,  and  that  tbe  saldexecutora 
may  be  directed  not  to  remove  from  said 
Walnut  grove  any  of  the  property  left 
thereon  by  said  Beirae.  exceptin  the  proper 
conduct  and  management  of  said  place, 
and  tbe  conduct  of  said  burinees,  and  out 
of  the  revenues  of  said  place,  so  stocked 
and  conducted  as  aforesaid,  they  be  re- 
quired to  pay  over  to  tbe  guardian  of  said 
Susan  B.  Robinson  such  sums  of  money  as 
might  be  necessary  to  provide  lor  tbe 
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p roper  care,  maintenance,  and  Bnpport  of 
said  reBpondent. 

Nannie  Von  Ahlefeldt  also  filed  taer  an- 
swer to  plaintiff's  bill,  diaclaiming:  any  in- 
terest nnder  the  will  of  said  Oliver  Beirne, 
except  such  interest  as  was  devised  to  her 
In  the  tract  ol  land  known  as"W^nut 
Orove, "  and  bequeathed  to  her  ol  the  sur- 
pluB  revenues  ol  said  place,  after  provldlnff 
for  said  &$UBleBobinson,aBrequlred  by  said 
will ;  alleging  that  what  Is  meant  by  the 
word  "revenue,"  as  employed  in  aaid  wiU, 
la  the  product  ot  Baid  place  fully  stocked 
and  conducted,  according  to  the  course  of 
good  husbandry  and  good  management, 
as  was  done  by  said  Bel  me  during  bis  life- 
time, and  as  he  left  It  at  his  death,  and 
OTavB  tbat  her  rights  and  IntereBts  In  said 
walnut  grove  property,  present  and  pro- 
apective,  may  be  declared  and  establlfifaed. 

The  questions  raised  by  these  pleadings 
require  a  proper  construction  of  the  lat, 
9th,  and  Uth  clauses  »t  the  will  of  Oliver 
Belme»  deceased,  which  read  as  follows: 
**  First,  1  bare  recently  purchased  from 
MaJ.  Henry  Robinson  whatintereet  be  had 
In  that  property  known  as  'Walnut  Grove,' 
situated  in  the  county  of  Monroe,  West 
Va.,  which  eald  property  I  have  deeded  to 
his  deceased  wife,  Susan,  my  daughter, 
containing  one  ttaoasand  acres,  for  which 
I  paid  him  In  cash  one  hundred  thousand 
dollars,  —  much  more  than  the  property 
WBH  worth,— the  consideration  being  that 
he  relinquished  all  further  claim  to  my  es- 
tate ttaatfaemighthave  through  hlBdangh- 
ter,  Suale  Robinson,  who  Is  a  helpleaa  im- 
becile, and  at  the  same  time  turned  over  to 
me  the  aaid  Snaie  Boblnson,  to  be  cared 
lor  by  me,  or  my  representatives,  during 
hernatural  life.  I4ow,therefora,I  have  set 
apart  by  this  will  this  property, '  Walnut 
Grove,*  to  be  managed  by  my  executors 
hereafter  named,  and  as  much  of  tbe  rev- 
enue as  is  necensary  for  the  comfortable 
support  of  theatoresaid  Susie  Bobinaon  be 
appropriated  for  said  purpose,  and  the  res- 
idue. It  any,  paid  over  to  my  daughter 
bfannle  Von  AbMtidt,  who  shall  have  the 
privilege  ot  a  residence  In  the  house  as  long 
OB  Bhe  lives ;  and.  If  she  shoald  survive  the 
saidSnsle  Sobinson,  In  ttaatevent  the  said 
property  to  revert  to  her,  to  be  disposed 
of  as  she  may  see  proper;  but,  if  the  said 
Sus\e  Robinson  abould  survive  her  Aunt 
Nannie,  then  at  her  death  the  property  to 
be  divided  amongst  my  legal  heini,  by  di- 
vision or  otherwise,  as  they  may  elect. " 
"Nlntb.  I  hereby  authorize  and  direct  my 
exeeutore  to  sell  andconvey  all  or  any  por- 
tion of  my  estate  or  personal  estate  when- 
ever in  their  Judgment  It  will  conduce  to 
the  interest  of  the  eatate,  or  the  parties  in- 
terested therein,  Walnut  grove  excepted,  as 
It  has  been  set  apart  for  a  apecitied  purpose 
In  the  flrat  section  of  this  will."  "Eleventh. 
My  granddaughter,  Susie  Robinson,  for 
wbom  I  have  made  provision  in  the  flrat 
filause  ol  my  will,  is  now  at  a  private  In- 
stitution in  the  state  of  Masaachuaetts, 
where  she  lu  well  and  comfortably  cored  for, 
and,  so  long  aa  the  Institution  is  under  the 
same  management,  and  she  has  the  same 
care.it  is  In  my  Judgment  the  beat  place  for 
her;  but,  in  the  event  of  any  change  in  the 
institution,  that  might  render  her  condi- 
tion uncomlortabie,  I  desire  her  guardian. 


my  succMSor,  tocause  ber  removal  to  Wal- 
nut grove,  or  some  other  InBtitution,  and 
provide  for  comfortable  care  and  safe- 
ty. "  The  interest  acquired  by  said  Oliver 
Belmefrom  Henry  Robinson  contlnned  un- 
til it  was  terminated,  with  tbeexceptlon  of 
acoDtingoit  interest  In  fee,  by  thedeatb  of 
said  Robinson,  which  occurred  in  October, 
1888,  about  six  montlu  alter  the  deatli  of 
aald  Belme,  and  from  the  date  of  said  Rob- 
inson's deed,  on  the  12th  day  of  AugroBt, 
1886,  to  the  death  of  said  Robinson,  in  Oc- 
tober, 1888,  he  and  his  executors  were  en- 
titled to  the  control  and  dlapoaition  of  the 
rents  and  profits  of  tbe  Interest  aforeeald ; 
and  to  tbe  extrat  that  be  waaintereetediD 
the  rents  and  profits  ol  the  Watnat  grrove 
farm,  he  had  a  right  to  apply  them  to  tbe 
eupport  and  maintenance  ol  his  grand- 
daughter, Susie  B.  Robinson,  and  to  the 
aameextent  could  heconfer  the  privilege  ctf 
occupying  tbe  residence  on  said  Walnnt 
grove  farm,  and  no  further. 

In  order  to  aeoertala  he  tntmt  ol  tiie 
testator,  we  must  look  at  the  circumstan- 
ces which  surronnded  him  at  the  ttme  of 
executing  the  will.  When  thla  will  was 
executed,  Henry  Robinson  waa  In  life,  and 
was  still  living  at  the  time  of  the  testa- 
tor's death,  with  not  only  a  posalblllty, 
but  a  probability,  of  hie  aurvlvlug  his  In- 
fant imbecile  daughter;  and  it  was  not 
only  VCTy  natural,  bat  appropriate,  that 
he  should  direct  that  the  income  from  the 
property  he  had  Intended  lor  the  mother 
should  be  applied  to  the  support  of  the 
child,  and  this  was  evidently  hia  intention, 
as  It  is  certainly  reasonable  to  presume  tJiat 
a  property  coating  $100,000— a  farm  of 
thla  value— would  rent  for  a  greater  sum 
than  9600,  the  amount  that  had  been  re- 
quired tor  thesnpport  of  said  child ;  and,  to 
^ow  that  he  was  ol  that  opinion,  he  saya 
In  the  said  first  clause,  "I  have  set  apart 
by  tills  will  this  property,*  Walnut  Grove.' 
to  be  managed  by  my  executors  hereafter 
named;  and  as  much  ot  the  revenue  as  is 
necessary  tor  the  comfortable  support  of 
tbe  aforesaid  Susie  Boblnson  be  appropri- 
ated for  said  purpose,  and  tbe  residue,  if 
any,  paid  over  to  my  dai^htw  Nanule 
Von  Ahlefeldt.''  The  interest,  however, 
which  was  derived  by  said  Oliver  Bdme 
from  said  Uenry  Robinson  tOTmlnated  by 
tbe  death  ot  said  Bobinaon,  which  oc- 
curred in  October,  1888,  with  the  exception 
of  an  interest  in  fee,  contlngmt  upon  the 
death  of  said  Sueie  B.  Bobinaon  unmar- 
lied,  and  without  iaaue,  which  he  dlapoaed 
ol  by  his  will;  and  this  suit  was  not 
brought  until  December,  1888,  so  that  at 
the  time  the  decree  was  rendered,  and  lor 
sometime  prior,  the  estate  ol  Oliver  Belme 
had  no  Interest  In  the  said  Walnnt  Grove 
farm,  except  said  contingent  Interest,  and 
aald  Susie  Robinson  could  derive  nothing 
from  tbat  source  tbat  was  not  already 
her  own.  The  question  as  to  whether  this 
waB  a  case  for  section  la  controlled  by  the 
Btatua  existing  at  the  time  the  wUl  took 
effect,  to-wlt,  at  the  death  of  the  testator. 
At  that  time  he  had  au  Intereet  In  the 
property  aa  vendee  ol  Henry  Boblnson. 
This  court  has  held  In  the  caseof  Cnonlng- 
ham  v.  Cunningham,  SO  W.  Va.  600,  6  S.  £. 
Bep.  189,  tbat  "  tbe  husband,  by  virtue  of 
hte  marital  right,  ia  entitle^  to  curtesy  in 
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the  real  estate  of  which  the  testatrix  died 
eelsed.  notwlthatanding  he  failed  to  re- 
nounce the  proTlBlone  of  the  will  made  In 
his  favor,  according  to  the  provlalone  of 
Code,  c.  78,  5  11 and  by  eectlon  5.  c.  71, 
Code,  p.  616,  i  t  iB  provided  that "  any  Intet^ 
est  In,  or  claim  to,  real  estate  may  be  dl8< 
posed  ut  by  deed  or  wUL  Any  estate  may 
be  made  to  commmce  In  Ititnro  by  deed  In 
like  manner  as  by  will,  and  any  estate 
which  wonld  be  good  as  an  ezecatory  de- 
vise or  beqneat  shall  be  good  ff  created  by 
deed."    Pumeroy,  in  bis  Eqnlty  Jurls- 

Smdence. (volume  1,  $473,)  says:  Where, 
owever,  the  subject-matter  open  which 
the  Instrament  operates  Is  somethlne  in 
which  the  donor  himself  has  a  partld  In- 
terest, and  the  donee  has  also  a  partial  In- 
terest in  it,  or  the  residue  of  the  property 
Id  It,  and  the  language  of  donation  fs  sus- 
ceptible of  a  construction  Tihicb  would 
coDflne  It  to  this  partial  interest  of  the 
donor,  it  is  plain  that  a  judicial  interpre* 
tatfon  Is  needed  to  ascertain  the  real  In- 
tmt.  Under  these  circumstances,  when- 
ever the  testator  or  other  donor  has  a 

fisrtial  interest  In  the  property  dealt  with, 
t  Is  well  settled  that  the  eonrts  will  lean 
most  strongly— as  far  as  poKSlble,  it  has 
been  said — In  favor  of  an  Interpretation 
which  will  confine  his  dlspoBitiou  to  this, 
his  own  interest,  an  Interpretation  which 
will  show  an  Intention  un  his  part  to  deal 
only  by  way  of  gift  with  this  partial  inter- 
est which  he  holds.  In  other  woMs,  the 
dlfflcalty  of  establishing  a  case  for  an  elec- 
tion frum  the  terms  of  a  donation  Is  much 
greater  where  the  donor  has  a  partial  In- 
terest in  the  property  bestowed  than 
where  he  assumes  to  give  an  estate  In 
which,  as  a  matter  of  fact,  he  has  no  in- 
terest." Also,  in  section  474,  be  says:  **A 
Mcond  iniportant  rule  of  Interpretation  Is, 
where  a  testator  has  a  partial  interest  in 
the  snbject-matter dealt  wlth.a  generalde- 
vlHeof theproperty,  •  •  •  descrlbedonly 
In  general  terms,  •  •  •  will  ordinarily  be 
constraed  as  including  and  operating  npon 
thepartlal  intere8talune.*'etc.  On  the  6th 
day  of  J  one,  1881),  said  circuit  court  rendered 
a  decree  In  this canse, holding  thatthesaid 
Oliver  Belme,  by  the  acceptance  of  the 
conveyance  from  Henry  Robinson,  dated 
AagDst  13, 1886.  bound  himself  for  the  com- 
fortable care,  support,  and  maintenance 
of  the  df4endant  Snsan  Beinie  Robinson 
daring  her  natural  life,  and  that  his  estate 
lo  the  hands  uf  his  esecutore  Is  so  bound, 
declined  to  accept  the  provisions  made  for 
■aid  tnfantln  thewlll  otsald  Oliver  Beime. 
snd  declared  that  the  executors  ol  said 
Oliver  Beime  had  no  Interest  in,  or  right 
or  authority  over,  the  Walnut  grove  farm 
In  the  bill  mentioned,  and  no  right  nnder 
Bald  will  to  take  or  control  the  rente,  1b- 
snps,  profits,  or  revenues  thereof;  that  all 
the  personal  property  left  by  him  on  said 
farm  b^ongs  to  said  executors,  to  be  dis- 
posed of  by  them  as  otherperscmal  proper^ 
ty  of  said  testator;  that  the  guardian  of 
said  Snsan  Belme  Robinson  is  entitled  to 
take  and  hold  said  Walnnt  grove  farm 
dorlng  the  Infancy  of  her  said  ward ;  that 
said  Oliver  Beirae  had  no  right  to  dispose 
of  said  farm,  or  the  rents.  Issues,  profits, 
and  rerun oes  of  said  farm,  during  the  life- 
time of  said  infant;  and  tdiat  theprovis- 
v.ll8.z.no.l — 4 


tons  of  said  will,  attempting  to  dispose 
of  said  rents,  iBsues,  profits,  and  revenues, 
and  giving  said  Nannie  Von  Ahleteldt  a 
residence  upon  said  place,  are  inoperative, 
null,  and  void;  thatthesaid  Oliver  Beime 
did  have  the  right  to  dispose  of  Bald  farm, 
such  disposition  to  take  effect  in  the  event 
that  said  Susan  B^rae  Robinson  should 
die  unmarried,  and  without  issue,  and  dt 
rected  (1)  that  said  executors  should  take^ 
hold,  and  dispose  of  the  personal  property 
upon  said  Walnat  grove  farm  in  the  same 
manner  as  they  would  dispoBe  of  any  other 
personal  property  iMlongIng  to  said  es- 
tate; (2)  that  said  executors  should  an- 
nnully  pay  over  to  the  guardian  of  said 
Susan  Beime  Robinson  such  sum  of  money 
as  may  be  necessary  to  properly  take  care 
of,  support,  and  maintain  said  Infant,  as 
provided  for  In  the  deed  of  the  12th  of  An- 
gnst,  1885,  from  Henry  Robinson  to  said 
Beirae.  and  that  they  retain  In  their  hands 
a  SQfficlency  of  the  estate  of  Bald  Belrne  for 
that  purpose;  (8)  that  In  the  event  the 
said  Susan  Beirae  RoblnBon  should  die  un- 
married, and  without  Issue,  and  the  eald 
Nannie  Von  Ahlefeldt  should  survive  her, 
the  said  Nannie  Von  Ahlefeldt  will  be  en- 
titled to.  and  shall  take  and  hold,  the  said 
Walnut  grove  farm  In  fee-simple;  (4)  that 
should  the  said  Nannie  Von  Ahlefeldt  die 
In  the  life-time  of  said  Snsan  Beirae  RoblO' 
Bon,  and  the  lattOT  should  die  unmarried^ 
and  without  issue,  the  said  Walnut  grove' 
farm  shall  and  will  pass  tai  fee-simple  to 
the  heirs  of  said  Oliver  Beirae;  (5)  that 
so  much  of  the  decree  rendered  In  this  cause 
at  a  former  term  of  said  court  as  declared 
that  aald  Nannie  Von  Ahlefeldt  had  said 
Walnut  grove  farm  in  her  possemlon,  as 
guardian,  be  set  aside,  as  that  matter  was 
not  before  thn  court;  (6)  that  the  report 
of  Commissioner  Kester.  to  which  Uien 
are  no  exceptions,  be  confirmed. 

In  my  view  of  this  case,  the  circuit  court 
acted  properly  In  holding  that  Oliver 
Beirae,  by  the  acceptance  of  the  deed  dated 
August  12, 1885,  bound  hlmaelf  for  the  care, 
support,  and  maintenance  of  ttaedefendant 
Susan  Beirae  Robinson  during  hernatural 
life ;  and,  this  being  the  case,  all  of  his 
property.  Including  whatever  interest  he 
may  have  had  in  Walnut  grove,  was 
bound  tor  her  support,  and  said  testator 
does  not  seek  to  disclaim  or  avoid  in  any 
manner  said  obligation,  for  he  states,  la 
the  first  clause  of  bis  will,  that  said  Husie 
Robinson  has  been  turned  over  to  him  by 
said  Henry  Robinson,  to  be  cared  for  "by 
me  or  my  representatives  during  her  nat- 
ural llfe,^  tmd  that  he  has  set  apart  by  his 
will  this  property,  to  be  managed  by  his 
executors,  and  to  apply  the  revenue,  first 
to  her  support,  and  to  pay  the  residue  to 
his  daughter  Nannie  Von  Ahlefeldt.  It  Is 
contended  by  cudnsel  for  appellant  that, 
because  the  testator  appropriated  the  rev- 
enues arising  from  the  Walnut  grove  farm 
to  the  support  of  Susie  Robinson,  (and 
this  revenue  could  only  arise  from  the  ap- 
plication of  the  personal  property  there- 
on to  the  business  ol  the  place.)  the  law 
would  constrae  thia  proviBion  as  a  gift  of 
said  personal  property,  and  the  infant, 
through  the  court,  having  elected  to  take 
the  place  by  paramount  title,  that  Mrs. 
Von  Ahl^eldt  is  entitled  to  sab}  personal 
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property.  There  Is  nothing,  however,  In 
the  will  that  will  permit  of  such  a  con- 
stmr.tlon.  Neither,  In  opinion,  will 
the  law  applied  to  the  facts  of  this  case 
warrant  such  a  construction.  Now  It  Is 
Berionalyand  earnestly  contended  bycoan- 
ael  forttae  appellant  that  at  the  tlmeof  his 
death  the  testator  had  no  interest  in  the 
Walnut  grove  property,  and  tbat  he  was 
well  aware  of  the  fact;  that  he  was  famil- 
iar with  the  extent  ol  his  Intereet  he  had 
acquired  from  Robinson,  and  must  bare 
known  that  it  terminated  with  the  death 
ol  said  BoblDBon.  This  may  be  true,  but 
It  does  not  follow  tbat  the  tntereat  ae- 
qnlnd  by  him  from  Robinson  bad  ceased. 
At  the  ame  of  said  Belme's  death  Robin- 
eon  was  still  in  life,  and  so  con'Unued  for 
six  months  thereafter.  There  is  nothing 
on  the  face  of  the  will  which  tends  in  any 
manner  to  show  an  intention  on  the  part; 
of  said  testator  to  disregard  the  rights  of 
said  Sasan  B.  Bobinson  in  connection 
with  said  Walnut  grove  farm,  taking  into 
eonslderation  the  fact  tbat  the  will  speaks 
as  of  the  date  of  the  death  of  the  testator. 
£ven  if  the  position  of  appeilattt'scounsel, 
that  testator  then  bad  no  interest  in  said 
farm,  be  correct,  It  was  a  considerate  and 
humane  act  on  the  part  of  said  testator 
to  direct  his  executors  to  manage  this  farm 
for  the  benefit  of  this  imbecile  child ;  bat 
when  we  condder  the  fact  that  he  was 
'  then  entitled  to  the  curtesy  acqoired  by 
the  conreyance  from  said  Robinson,  the 
will  of  said  testator,  speaking  on  the  21st 
day  of  April,  1888,  directing  his  executors 
to  manage  the  Walnut  grove  farm,  and 
apply  the  proceeds,  first  to  the  comforta- 
ble support  and  maintenance  of  Susan 
Belme  Bobinson,  and  to  pay  the  surplus. 
If  any,  to  Nannie  Von  Ahlaeldt,  Invaded 
Done  of  the  rights  of  said  Infant  with  ref- 
erence to  said  property,  and  the  said  Rob- 
inson being  then  In  life,  and  the  said  In- 
fant Imbecile  in  body  and  mind,  said  tes- 
tator might  well  bave  presumed  that  his 
then  Interest  would  continue  during  the 
natural  life  of  said  infant.  This  appears, 
at  least,  to  be  a  reasonable  construction 
as  to  the  intention  of  said  testator.  At 
the  time  tb\B  will  took  effect,  no  one  of  its 
provisions  conferred  on  Susan  BdmeRob- 
Inson  anything  that  she  was  already  enti- 
tled to,  or  affected  to  do  so.  It  provided 
for  her  support,  but  dtd  so  out  of  the  rents 
and  revenues  to  which  the  testator  was 
then  entitled.  He  had  recognized  the  obli- 
gation on  his  estate  to  furnish  this  sap- 

{)ort,  and  he  directed  the  executors  to  pay 
t,  not  out  of  her  property,  but  out  of  his 
own ;  and  I  am  clearly  of  the  opinion  that 
no  case  of  election  arose.  At  the  date  of 
the  decree  rendered  In  this  cause,  Henry 
Bobinson  had  departed  this  life,  and,  as  a 
consequence  thereof,  thtf  right  of  the  testa- 
tor to  the  possession  of  the  Walnut  grove 
farm  had  ceased,  and  the  court  below  act- 
ed properly  in  declaring  that  the  executors 
of  Oliver  Beime  had  no  interest  in.orrlght 
or  authority  over,  the  Walnut  grove  farm 
in  the  bill  mentioned,  and  no  right  or  au- 
thority under  said  will  to  take  or  control 
the  rents,  Issues,-  profits,  or  revenues  there- 
of, and  In  declining  said  provisions  made 
In  her  behalf  In  said  will  for  that  reason. 
It  eeema  to  me,  however,  that  the  portion 


of  said  decree  which  holds  "that  the  said 
OUvOT  Beime  had  no  right  to  dispose  of 
said  farm,  or  the  rents,  Issues,  profits,  and 
revenues  thereof  during  thelite-tlmeofBald 
infant,  and  that  the  provisions  of  said  will 
attempting  to  dlspoaeof  said  rents.lssuea, 
profits,  and  revenues,  and  giving  said  Nan- 
nie Von  Ahlefeldt  a  residence  upon  said 
I^ace,  are  inoperative,  null,  and  void, "  Is  er- 
roneous, and  subject  to  criticism.  This 
ruling  evidently  relates  to  the  date  at 
whicn  the  will  took  effect,  to-wlt,  at  the 
death  of  the  testator  In  April,  1888.  It  Is 
true  at  tbat  Ume  testator  had  no  right  to 
dl^MMM  of  the  farm,  U  by  that  expression 
Is  meant  to  cooler  the  legal  iAue  upon 
some  other  person;  but,  owning  a  Uf&-eB- 
tate  therein,  and  said  contingent  Interest, 
he  did  have  aright  to  dispose  of  the  rents, 
issues,  profits,  and  revenues  of  said  farm 
daring  the  life-time  of  Henry  Robinson, 
and  during  tbesame  time  to  give  said  Nan- 
nie Von  Ahleftidt  a  residence  upon  said 
place,  and  to  that  extent  said  pro rlfiiuns 
were  not  void  or  inoperative.  The  provis- 
ions aforesaid,  however,  hod  ceased  to  be 
operative  at  the  dateof  said  decree  by  rea- 
son of  said  lUe-efitate  of  Oliver  Belme  hav- 
ing been  terminated  by  the  death  ol  Henry 
Bobinson.  With  this  correction,  I  am  of 
opinion  that  the  decree  complained  of 
should  be  affirmed,  and  that  the  appellant 
should  pay  the  costs  of  this  appeal. 

S.NYDER,  P.,  and  Beannon  and  Lucas* 
JJ.,  concor. 

Dsrra  T.  Pbotidbncb  Wabhikoton  Iss.  Co. 

(Supreme  Court  ofAppeaU  ef  Weet  Virginia. 
Uanjh  isTlSDO^ 

Inbubakcb  —  ComiiTioHa  or  Foucr— Wuvn— 

AUTHORITT  or  AOBXT— AoriOKB  — PLIUIIKO— 

EVIDENCI. 

1.  Questions  wMeb  bsve  do  bearing  on  the  Is- 
sue, ora  very  remoteone,  and  whtoharecsloalated 
to  prejudice  the  mlads  of  the  jury,  ought  to  be 
exoluded. 

5.  Questions  which,  standinff  isolated,  srs  Irrel- 
evant, ought  to  be  exdoded:  out  if  couoaal,  od 
their  responsibility  as  such,  should  state  that  they 

expect  to  follow  them  up  by  testimony  of  the  same 
witness  or  otbers,  which  will  connect  them  with 
the  caBe,and  show  tbem  to  he  relevant,  the  court, 
in  Its  discretion,  may  allow  tbem  to  be  asked,  sub- 
ject to  being  ruled  out  If  not  so  connected.  Where 
there  is  no  promise  or  iuUmalion  by  counsel  that 
such  further  and  conoecting  testimony  wiU  be  ad- 
duced, there  is  no  error  In  excluding  such  Irrele- 
vant ^uestioas. 

a  Where  the  evidence,  and  not  the  facta 
proved,  la  certified  to  this  conrt,  tbe  role,  vety 
often  announced,  is  tbat  the  Judgment  will  not  ba 
reversed  unless,  by  rejecting  all  tbe  parol  evidenoe 
of  the  exceptor  which  uonfiicts  with  that  of  his  op- 
ponent, and  giving  full  force  and  credit  to  that  of 
the  adverse  pvty,  the  decision  of  the  court  below 
still  appears  to  be  wrong. 

4.  If  an  Insurance  company  refuse  to  pay  the 
loss,  or  deny  its  liability  upon  independent  grounds 
before  any  sufHclect  proof  of  loss  is  made,  and  be- 
fore the  time  within  which  such  proofs  are  to  be 
made,  by  the  terms  of  tbe  poU<7,  Mich  denial  and 
refusal  constitute  a  waiver  of  the  oondltioa  of  a 
policy  requiring  such  proofs. 

6.  If  the  Bjgent  of  an  insurance  company  dft> 
putlze  bis  clerk  to  examine  certain  property  and 
report  upon  it,  and  to  write  out  a  poIiCT  thereon, 
and  the  clerk,  while  intending  to  write  the  name  of 
the  trae  owner  In  the  poUcv,  writes  that  of  her 
husband  hy  elerloal  error  ana  mistalce,  occasioned 
by  the  aooKOental  olMimatui^that  tha  husband's 
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aame  happeiu  to  be  before  bim.  saob  mlBtate  will 
not  defeat  the  true  owner's  right  to  reoover. 

0^  It  Is  oot  neoeManr,  tn  order  to  support  a 
verdiot  for  the  plaintiff,  that  he  should  prove  all 
the  matters  aet  out  in  the  "  statement  **  tiled  in  oou- 
oection  with  the  declaration,  under  section  63,  a 
IS&,  Code,  but  only  so  much  thereof  as  is  necessary 
to  sustain  tlie  esaentlal  aTennents  of  the  declara- 
tion. 

7.  No  InsnTaaoe  agent  oan  be  axpeoted  b;  his 
eompanyto  attend  to  ul  the  details  of  his  business 
la  person.  The  company  must  and  should  be  con- 
straed  to  anticUiate  the  employment  of  clerks  to 
attend  to  the  offloe  when  the  affent  is  absent  or 
sick.  When  the  agent's  clerk  is  authorized  and 
hitnuted  to  examine  property,  and  write  out  a  pol- 
icy thereon,  his  contract  and  knowledge  are  the 
contract  and  knowledge  of  the  agent,  and  any  ao- 
cideotal  miatake  which  he  may  make  la  the  mis- 
take of  the  agent,  and  will  be  oorreoted  in  a  oourt 
of  law  in  ao  action  on  t,he  policy. 

&  No  false  awearing  by  the  plaintiff,  no  mat- 
ter what  his  Intent,  perpetrated  after  the  writ  was 
Issuedj  oan  change  the  rights  of  the  parties  or  af- 
fect the  rerdict,  altbough  the  policy  contain  a 
clsnse  of  forfeltur«L,  In  case  the  assnred  make  any 
tslMaffidaTlt  with  Intent  to  defraud  the  oompany. 
{SyUalma  by  the  Court,) 
ThiB  is  a  writ  of  error  from  the  circuit 
court  of  Kanawha  coanl^  to  a  judgment 
In  an  action  on  the  caw  In  umampaitt 
wherein  John  K.  Delta,  for  the  nse  of  his 
wife,  Sarah  C  Delts,  was  plaintiff,  and 
the  Providence  Waehlneton  Insurance 
Company,  now  plalntltf  In  error,  was  de- 
fendant. The  caae  came  before  thla  court 
at  a  former  term,  on  a  demurrer  to  the 
declaration,  and  thfe  court,  by  an  order 
enterpd  on  the  14th  day  of  December,  1H88, 
rererslnfir  the  court  below,  overruled  the 
demurrer,  and  remanded  the  case.  8  8.  E. 
Rep.  616.  The  statement  of  the  case,  as 
furnished  by  J\j6ffe  Snybbh  In  this  court 
at  its  former  term,  will  be  sufficiently  full 
up  Co  the  point  where  we  shall  rtsume  It, 
and  trace  It  alun^^  the  lines  or  the  present 
record,  down  to  final  Judgment.  This  la 
an  action  by  John  K.  Delta,  for,  the  use 
of  Sarah  E.  Delta,  against  the  Providence 
Washington  Insurance  Company,  brought 
In  the  circuit  court  of  Kanawha  county. 
The  declaration  is  In  theform  prescribed  by 
onr  statute,  (section  61,  c.  125,  Code  1887.) 
and  alleges  that  the  defendant,  by  virtue 
ol  the  Insurance  policy  herewith  filed, 
owes  the  plaintiff  $1,995,  tor  loss  In  respect 
to  the  property  Insured  by  said  policy, 
caused  by  fire  on  orabout  April  IK.  1887,  at 
the  premteee  described  in  said  policy ;  and 
then  conclodea  with  a  promise  to  pay  said 
sum,  and  refusal  to  do  ho,  as  Is  usual  In 
actions  of  aasvmpalt.  The  defendant  de- 
murred tothiadeclaratloD, which  demurrer 
the  court  overruled.  The  defendant  then, 
under  the  provialona  of  section  63  of  the 
statute,  obtatne<l  from  the  court  an  order 
requiring  the  plaintiff  to  fife  a  more  par- 
ticular statement  In  respect  to  his  claim, 
and  thefacts  exi>ected  to  be  proved  by  him 
at  the  trial.  In  response  to  this  order,  the 
plaintiff  filed  a  statement  under  oath.  In 
which,  among  other  things,  he  stated 
that  Sarah  E.  Deltz,  the  person  for  whose 
use  thiB  action  Is  brought,  was  at  the  time 
said  Insurance  was  ^ectod,  as  well  as  at 
the  time  the  loss  occurred,  the  owner  of 
all  the  property  luaured;  that  she  waa 
then  and  still  Is  his  wife;  that  he.  acting 
as  her  agent,  procured  theinanrance  of  her 
property,  aod  Informed  the  c^(ent  of  tlie 
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defendant  at  the  time  thepollcy  was  taken 
or  being  made  out;  that  all  the  property 
belonged  to  said  Sarah  E.  Delta  and  in- 
structed the  defendant's  agent  at  the  time 
to  make  out  the  policy  accordingly;  that 
said  agent,  by  mistake  and  oversight, 
made  out  the  policy  after  receiving  said 
Instructions,  and  after  he  (the  plaintiff) 
had  left  his  office,  In  the  name  of  the  plain- 
tiff; that  the  policy  was  for  some  time 
kept  by  derenaant*B  agent,  and  was  then 
handed  by  him  to  the  said  Sarah  E.  Delta, 
and  by  her  laid  away  until  a  short  time 
before  the  fire;  and  that  neither  the  plain- 
tiff nor  said  Sarah  discovered  the  mistake 
until  after  the  fire.  The  defendant  there- 
upon demurred  tothedeclaratlon.and  this 
statement  filed  In  aid  of  lt.and  also  moved 
the  conrt  to  dismiss  the  plaintiff's  action, 
wbtch  demurrer  and  monon  the  court  sus- 
tained, and  dismissed  the  action.  The 
plaintiff  contended  that  the  court  erred  in 
dtsmiaalng  the  action.  The  defendant  In- 
sisted that  the  action  of  the  conrt  was 
right,  because  the  facts  set  out  by  the 
plaintiff  In  his  special  statemmt  showed 
that  he  never  bad  any  Insurable  Interestln 
the  property,  or  right  olt  action  on  the 
policy. 

The  policy  Is  In  the  name  of  Jobn  K. 
Delta,  the  plaintiff,  and  describes  the  prop- 
erty Insured  by  it  as  belonging  to  him,  and 
makes  no  mention  of  any  Interest  in  his 
wife,  or  of  his  effecting  the  Insurance  as 
her  agent.  The  policy  also  contains  the 
following  provisions:  "If  theaasured shall 
make  any  false  represmtatlons  as  to  the 
character,  situation,  or  occupancy  of  tiie 
property,  or  the  Interest  of  assured  in  the 
same,  •  •  •  or  if  the  property  t>e  held 
in  trust  or  on  commission,  or  by  leasehold 
or  other  Interest,  not  amounting  to  abso- 
lute or  sole  ownership,  •  •  •  It  must 
be  so  reprearated  to  the  company,  and 
expressed  In  the  policy  In  writing ;  other- 
whte  the  Insurance  as  to  such  properly 
shall  be  void.  **  And  also :  "  If  any  person 
othertban  theassured  shall  haveprocured 
this  Insurance  to  be  taken  by  the  com- 
pany, such  person  shall  be  considered  the 
agent  of  the  awured,  aud  not  of  thla  com- 

{>any;  and  thlscompanyahallnot  be  bound 
ly  any  act  of  or  statement  made  to  or  by 
any  agent  or  other  person  which  Is  not 
contained  either  in  the  policy,  or  In  the 
written  application  upon  which  the  Insur- 
ance orany renewal  is  based. "  Theclrcult 
court  having  snatained  the  demuirer  to 
the  declaration,  thl*»  court  reversed  and  re- 
manded the  case.  When  the  mandate  of 
this  court  was  sent  down  and  duly  en- 
tered, the  case  was  proceeded  with  by  the 
filing  of  certain  "pleas"  by  the  defendant, 
em  braced  in  a  "  statement  wl  thout  formal 
conclusion,  sworn  to  by  the  defendant,  to 
which  the  plaintiff  objected,  and  the  de- 
fendant amended,  and  the  plaintiff  again 
objected ;  but,  the  objection  being  over- 
ruled, he  replied  generally,  and  Usue  was 
Joined.  As  the  amendment  to  the  original 
8tatem«it  by  the  defendant  will  appear  In 
discussing  the  evidence,  it  Is  not  here  In- 
serted, but  the  original  "pleas"  or  "state- 
ment" upon  which  the  Issue  was  made  up 
arehereglven,a8  follows.  "  JohnK.  Delta, 
for,  etc.,  v.  Prov.  Wash.  Ins.  Co.  Assump- 
sit. The  defendant,  tor  plealiytfals  behaU. 
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■ays  that  the  said  drfendant  Is  not  liable 
to  the  plaintiff  as  In  said  declaration  is  al- 
leged. And  the  defendant  farther  says 
that  the  said  John  K.  Delti  did  not  pro- 
cnre  the  insurance  of  the  property  in  the 
policy  mentioned  as  the  agent  of  Sarah  E. 
Deitz,  nor  did  he, when  said  insurance  was 
prucnred,  represent  to  the  defendant  or 
its  agent  that  he  was  acting  as  her  agent, 
nor  did  he  direct  that  the  policy  should 
be  made  ont  in  her  name,  nor  did  be  rep- 
resent that  Sarnh  £.  Delts  was  the  owner 
ol  safd  property,  nor  was  the  policy 
aforesaid  leaned  by  the  agent  ot  the  de- 
fendant by  mistake  orover8ight,atterhaT- 
ing  received  Instructions  from  the  plaintiff 
as  allured  by  plaintiff;  that  no  proof  ot 
loss  was  ever  made  by  the  plaintiff,  or 
recdved  by  the  defendant,  as  required  by 
the  terms  of  the  policy,  and  that  section 
6  of  the  policy  was  never  complied  with, 
and  that  the  defendant  has  never  waived 
the  said  requirement;  that  the  plaintiff 
has  made  false  statements  and  represen- 
tations to  the  defendant  or  d^mdant's 
agents  In  regard  to  the  interest  he  bad  in 
the  property  Insured,  and  in  regard  to  the 
ownership  thereof,  and  that  he  has  made 
attempts  tod^raud  thedefendant  by  false 
swearing  and  otherwise.  In  violation  of  the 
provisionsof  section  Softbe  policy,  where- 
by the  said  policy  has  been  rendered  null 
and  void;  and  thedefendant  gives  notice 
that  in  further  defense  to  this  action,  that 
plaintiff  did  and  that  it  is  expected  to  be 
so  proven  that  the  plaintiff  fraudnlently 
and  intentionally  burned  or  permitted  the 

Eroperty  insured,  or  a  part  thereof,  to  be 
umed.  and  that  there  was  personal  prop- 
erty, conslstins  of  household  and  kitchen 
furniture,  the  plaintiff  has  sued  for,  claimed 
to  have  been  burned,  which  was  not 
bunied.Hnd  that  the  plaintiff  claims  in  said 
snlt  to  hare  had  and  lost  property  of 
some  kind  tAiat  be  never  had,  and  that 
was  never  burned.  Paov.  Wash.  Insur- 
ance Company.  " 

The  case  was  tried  on  the  17th  day  of 
April,  1889.  The  jury  returned  a  verdict  of 
fl.OTOfor  the  plaintiff.  During  the  pro- 
gress of  the  trial,  the  ddendant  reserved 
exception  to  the  rulings  of  the  court  In 
ruling  out  sundry  Interrogatories  pro- 
pounded by  the  defendant,  and  objected 
to  by  the  plantiff.  which  It  is  not  necessary 
here  to  insert,  as  they  will  be  found  In  the 
opinion.  The  defendant  having  moved 
the  court  to  set  aside  the  verdict,  Its  mo- 
tion was  denied,  and  In  Its  exception  It 
sets  out  all  the  evidence  adduced  on  either 
side  upon  the  trial.  This  evidence,  so  far 
as  necessary,  will  be  found  In  the  opin- 
ion, in  substance  and  legal  effect. 

In  Its  petition  to  this  court  for  writ  of 
«rror,  the  defendant  seta  out  the  specific 
errors  upon  which  It  relies,  and,  as  none 
others  have  occurred  to  this  court  or  are 
relied  on  by  counsel  In  their  brief  as  mate- 
rial, only  those  so  pointed  out  are  dis- 
cussed, as  follows,  (see  rule  8.  23  W.  Va. 
828:)  **(1)  The  court  erred  In  rising  to 
admit  proper  relevant  evidence  offered  by 
defendant.  (2)  The  court  erred  in  refus- 
ing to  set  aside  the  verdict  and  grant  a 
new  trial,  because  of  the  rejection  ol  prop- 
er evidence,  and  the  giving  of  Improper 
Instructions  for  plaintiff,  and  refusing 


VTOper  instmctlon  for  defendant.  (S) 
The  court  erred  In  giving  the  Ave  instruc- 
tions,  and  each  of  them,  tor  the  plaintiff. 
(4)  The  court  erred  in  refusing  to  give  in- 
structions 2,  8, 12, 13, 14,  and  15,  asked  by 
the  defendant." 

The  defendant  excepted  also  to  the  mU 
Ings  of  the  court  In  giving  five  Instruc- 
tions prayed  for  by  the  plaintiff,  as  fol- 
lows: '*Plalntifl*8  Instruction  No.  1.  It 
the  Jury  find  from  the  evidence  that  at  the 
time  the  policy  In  suit  was  executed  N.  B. 
Coleman  was  the  agent  of  the  defendant, 
and  employed  his  son,  B.  A.  Coleman,  In 
hie  office  to  aid  him  In  the  discharge  ot  his 
duties  as  such  agent,  and  that  said  R.  A. 
Coleman  at  the  Instance  of  said  N.  B. 
Coleman  examined  the  property  insured 
before  said  Insurance  was  taken,  wrote  ont 
the  policy  in  suit,  and  signed  and  connter> 
signed  the  same  for  the  said  N.  B.  Cole- 
man by  his  buslnees  name  of  N.  B.  Cote- 
man  &Co.,  received  the  cash  premium  that 
was  paid,  and  the  note  given  for  the  bal- 
ance of  the  premium,  and  transacted  the 
whole  business,  so  far  as  the  d^endant  Is 
concerned,  in  taking  and  completing  said 
insurance;  and  If  the  Jury  further  find 
from  the  evidence  that  said  R.  A.  Coleman 
knew,  when  transacting  said  business, 
that  the  property  insured  belonged  to 
Mrs.  Sarah  £.  Deltz,  the  wife  of  the  plain- 
tiff; that  he  had  been  so  told  before  writ- 
ing up  said  policy  by  both  Mr.  and  Mrs. 
Deiti,  and  that  both  Mr.  end  Mrs.  D^ts 
rdted  upon  him  as  acting  for  the  dtfend- 
ant  to  issue  a  good  and  ^alid  policy  of  In- 
surance upon  said  property;  thatheknew 
at  the  time  they  so  relied  upon  him  and 
he  Intended  to  Issue  the  same  In  the  name 
of  Mrs.  Sarah  E.  Delts,  but  by  mistake  on 
his  part  Issned  the  same  in  the  name  ut 
Mr.  Deltc,— then  such  mistake  of  the  said 
R.  A.  Coleman  does  not  vitiate  said  pol- 
icy, nor  affect  the  plaintiff's  right  to  recov- 
er in  this  action.  Plaintiff's  Instruction 
No.  2.  If  the  Jury  find  from  the  evidence 
that  the  defendant,  after  being  notified  of 
the  burning  of  the  premises  Insured,  sent 
its  adjuster  to  settle  the  loss,  ojid  said  ad- 
juster, after  an  examination  of  the  facta 
and  circumstances  attending  tbe  burning, 
notified  the  plaintiff  that  the  ddendaot 
was  not  liable,  and  would  not  settie  tbe 
loss,  such  notification  was  a  waiver  of 
the  proof  of  lose  mentioned  by  the  policy 
on  the  part  of  the  defendant,  and  the  fail- 
ure of  the  plaintiff  to  provide  such  proof 
is  no  defense  to  this  action.  Plaintiff  s  In- 
struction No.  8.  If  the  Jury  find  from  the 
evldencethat  theplaintlff  furnished  thede- 
fendant witb  a  proof  ot  loss,  although  de- 
fective, and  not  such  as  Is  required  by  the 
policy  sued  on.  and  If  they  further  find 
that  the  defendant  never  returned  such 
proof  to  tbe  plaintiff,  nor  complained  of  It 
as  being  defective,  then  the  d^endant 
waived  all  defects  In  said  proof,  and  can- 
not set  up  the  same  In  defense  to  this  ac- 
tion. Plaintiff's  Instruction  No.  4.  If  tbe 
Jury  find  from  the  evidence  that  tbe  de- 
fendant, upon  being  notified  of  tbe  de- 
struction of  the  property  insnred,  sent  its 
adjuster  to  settle  the  losssome  three  weeks 
after  the  fire,  and  the  said  adjuster,  after 
the  examination  of  the  facts  and  circum- 
stances attending  the  bnistng,  bx  his  acta 
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and  declarationa  gare  the  plalnUff  to  nn- 
deratand,  and  they  were  encta  as  would 
(Cive  any  reasonable  and  sensible  person 
to  understand,  tliat  the  loss  would  not  be 
settled  without  a  suit,  and  that  It  would 
not  aTSil  him  to  furnish  such  proof  of  loss 
asis  required  bythe  policy,  then  such  proof 
of  loss  was  waived  by  defendant,  and  the 
failure  to  famish  It  Is  no  dvtenee  to  this 
action.  Plaintiff's  Instruction  No.  5.  If 
the  iDiyfind  from  the  evidence  that  thede- 
fmdant,  at  the  time  it  issued  the  policy  In 
suit,  was  fully  and  honestly  advised  of  all 
the  facts  attendinff  the  ownership  of  the 
property  Insnred,  and  that  It  was  left  with 
the  dtfendant.  through  Ita  agents,  with 
such  knowiedse  of  all  the  facts,  to  Issue  a 
valid  and  le^al  policy  upon  said  property, 
and  the  said  polic.'c,  by  mlstalte  and  error' 
of  such  a^nt,  or  his  clerk  or  employe,  was 
issued  in  the  name  of  John  K.  J)e\tt  when 
it  should  have  been  issued  In  the  name. of ' 
Sarah  E.  Del  ts,  then  such  mistake  does  not 
vitiate  such  policy,  nor  affect  the  right  ol 
the  plaintiff  to  recover  in  this  snlt. " 

The  defendant  also  ob]f>cted  to  the  ac- 
tion of  the  court  in  refusing  the  instmc- 
ttone  of  the  defendant  marked,  respective- 
ly, 2,  8,  12,  13,  U,  and  16.  In  order  to  un- 
denttand  the  scope  of  the  defendant's 
theory  of  the  case,  and  with  a  view  to  a 
better  undprstandlns  of  the  question  in- 
volved In  the  refused  InstmctlonB,  all  of 
di>fendant*a  instmctlons,  as  well  th<»e 
given  as  tbon  retnaed,  are  here  Inserted,  as 
follows. 

"IWBTBUCTIONS  TOR  DBPENDANT. 

"(1)  If  the  Jury  believe  from  theevldence 
that  the  policy  In  this  case  was  issued 
n-ithout  any  mutual  mistake  between  the 
parties,  or  that  the  defendant  was  nut  in- 
structed by  the  plaintiff  to  write  thename 
of  his  wife.  8.  E.  Ddts,  and  thesaid  defend- 
ant by  mistake  failed  to  do  so,  then  shall 
they  find  for  the  defendants. 

"12)  That  the  Jury  must  be  satisfied 
from  the  evidence  that  the  plaintiff,  John 
K.  belts,  represented  himself  to  be  acting 
for  and  as  the  agent  of  his  wife,  Sarah  £. 
I>elt».  at  tbe  time  the  policy  was  issued  or 
the  Insurance  contracted  for;  and  that  he 
also  notified  the  defendant  that  all  the 

{property  mentioned  In  said  policy  be- 
onged  to  her,  tbe  said  Sarah  £.  Deits ; 
and  that  the  plaintiff,  as  such  agent,  di- 
rpcted  tbe  defendant  to  make  out  the  pol- 
icy accordingly ;  and  that  the  said  defend- 
ant, by  mistake  or  oversight,  made  out 
tlie  said  policy,  after  said  Instructions 
had  been  given,  in  the  name  of  the  plain- 
tiff; and  that  neither  the  plaintiff  nor 
Sarah  E.  Deitx  discovered  tbe  allied  er- 
ror until  after  tbe  fire,— before  thej  can 
find  for  the  plaintiff.  (Rejected.) 

"{3)  The  Jury  are  further  instructed 
that  any  notice  or  knowledge  of  facts  to 
a  party  that  Is  the  agent  of  the  defendant, 
to  bind  or  affect  tbe  defendant,  must  be 
such  as  the  said  party  acquired  in  his  ca- 
pacity as  agent;  that  mere  rumors  or 
matters  coming  to  bis  knowledge  In  his 
Individual  capacity  are  not  binding  np<ni 
tbe  principal.  (Rejected.) 

'*(4)  If  the  Jury  believe  from  the  evidence 
that  any  notice  or  knowledge  of  facts 
claimed  by  the  plaintlfr  to  have  been 
bfongbt  home  to  the  dflfendant,  through 


any  agent  of  defendant,  wan  such  notice  or 
knowledge  of  said  fact  as  was  acquired  by 
such  agent  while  he  was  in  some  other 
business  at  another  time,  and  not  while  he 
was  acting  for  the  defendant  as  Its  agent, 
then  such  notice  or  knowledge  of  facts  will 
not  be  notice  to  the  dpfendant,  and  thed^ 
fendant  will  not  be  bound  thereby. 

"(B)  The  Jury  are  Instructed  that  the 
terms,  provisions,  and  conditions  of  the 
policy  sued  upon  are  binding  and  obliga- 
tory upon  the  assured  and  insurer,  and 
the  rights  of  tbe  parties  must  stand  upon 
the  said  contract,  and  that  any  violations 
of  the  terms  and  conditions  thereof  by  the 
assured  releases  the  defendant,  anleas 
waived  by  defendant. 

"  (6)  If  tbe  Jury  believe  from  the  evidence 
that  John  K.  Deltz  or  Sarah  E.  Deltz  tiavB 
made  any  fraudulent  or  fulse  statements, 
with  the  intention  of  defrauding  tbedefend- 
ant,  as  to  the  cause  of  the  fire,  or  as  to  the 
title  or  ownership  of  the  property  insured, 
or  as  to  the  amount  or  value  of  the  prop- 
erty  that  was  destroyed  by  tbe  fire,  the 
recovery  for  which  this  suit  was  brought, 
they  should  find  for  the  defendant. 

"  (7)  If  the  Jury  believe  from  the  evidence 
that  the  plaintin  has  violated  any  of  the 
provlsiuns  of  section  8  of  the  policy,  and 
has  made  any  attempt  to  defraud  the  de- 
fendant by  false  swearing  or  otherwise, 
then,  and  In  every  such  case,  the  policy 
shall  be  held  void,  and  you  shall  find  for 
the  defendant. 

"  (8)  If  the  Jury  believe  from  the  evidence 
tbat  John  K.  Deitz  or  Sarah  E.  DeltE  in- 
tentionally and  fraudulently  burned,  or 
permitted  the  property  insured,  or  any 
part  thereof,  to  be  burned,  you  shall  find 
for  the  defendant. 

"(9)  And  tiie  Jury  are  instructed  that 
upon  the  Issue  whether  the  plaintiff  fraud- 
ulently and  Intentionally  burned,  or  per- 
mitted the  property  Insured  to  be  burned, 
a  preponderance  of  tbe  evidence  to  that 
effect  Is  sufficient,  and  need  not  be  proven 
beyond  a  reasonable  doubt  that  it  was  so 
fired. 

"  (10)  Hthejury  Iwlleve  from  the  evidence 
that  the  plaintiff  has  tailed  to  comply  with 
tbe  terms  of  the  policy  required  by  section 
6  thereof,  In  falling  to  fornlsh  a  proof  of 
loss,  etc.,  they  shall  flud  for  the  defendant, 
unless  they  are  also  satisfied  that  tbe  de- 
fendant waived  tbe  said  requirement. 

**  (11)  The  Jury  are  further  Instructed 
tbat  a  waiver,  to  be  operative,  must  be 
founded  on  a  valuable  consideration,  or 
must  be  such  as  to  estop  the  party  from 
insisting  on  the  contract  or  forfeiture  of 
tbe  condition,  and  a  waiver  does  not  exist 
when  the  party  is  given  to  understand 
that  he  does  not  waive  any  rights  incident 
to  the  matter  against  which  the  estoppel 
is  set  up. 

"  (12)  The  Jury  are  Instmcted,  If  they  be- 
lieve from  the  evidence  that  on  or  about 
the  15th  or  20th,  or  between  the  latter  date 
and  tbe  1st  day  of  September,  Robert 
Coleman  was  a  clerk  In  his  father's  ofllce, 
and  tbat  his  father.  N.  B.  Coleman,  was 
the  agentof theQueen  Insurance  Company, 
and  sent  his  son,  the  said  Robert  A.  Cole- 
man, to  examine  the  property  the  loss  for 
which  is  sued  for  in  this  action,  with  a 
view  to  Its  insurance;  and  that  said  R.  A. 
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Coleman  then  knew  tbat  the  ownerahtp  of 
the  property  was  in  Mre.  Sarah  E.  Delta, 
the  wife  ol  John  K.  Deltc ;  and  that  John 
K.  Deitz,  on  or  aboat  the  IStfa  day  of  Oc- 
tober. 18S6,  came  to  the  office  of  the  said 
N.  B.  Coleman,  the  said  agent  of  the  Queen 
Insurance  Company,  and  applied  to  liim 
for  insurance  on  said  property;  and  that 
N.  B.  Coleman,  the  said  agent,  was  nut 
then  informed  by  the  said  John  K.  Delts 
that  be  was  the  agent  of  bis  wife,  the  said 
Sarah  £.  Deit2,and  that  his  said  wife  wae 
then  the  owner  of  said  property,  and  tbat 
he  desired  a  policy  In  her  name ;  and  that 
at  that  time  M.  B.  Coleman  did  not  know 
that  the  property  at  that  tlraewas  owned 
by  Sarah  E.  Deitz,  and  tbat  the  property 
was  insured  as  the  property  of  John  K. 
Deitz:  tbat  the  said  Deitz  himself  then 
paid  the  cash  payment,  and  gave  bis  indi- 
vidual note  forthe  resldueot  the  premium; 
and  tbat  the  said  Queen  Insurance  Com- 
pany required  its  agent,  N.  B.  Coleman,  to 
cancel  sa4d  policy,  which  was  done  on  the 
2d  day  of  December,  1886;  and  If  they  fur- 
ther believe  from  the  evidence  that  on  the 
same  day  a  new  policy  was  written  In  the 
Providence  Wasbln^^ton  Insurance  Cora- 
any,  the  defendant,  by  said  agent,  N.  B. 
oleman,  by  his  clerk,  B.  A.  Coleman,  with- 
out any  knowledge  at  tbat  time  that  the 
property  was  owned  by  Sarah  E.  Deitz, 
and  tbat  no  representations  were  made  by 
aald  Deitz  or  his  wife  to  said  agent  that 
Sarah  E.  Deitz  was  then  the  owner  of  said 
property,— then  the  jury  must  find  for  the 
defend  ant.  (Rejected . ) 

"(18)  The  jury  is  Instructed  that  if  they 
believe  from  the  evidence  that  Samuel  Gil- 
lespie was  the  agent  of  the  defendant  com- 
pany, and  was  Informed  that  tbe  property 
was  owned  by  Sarah  E.  Deitz,  tbe  wife  of 
John  K.  Deitz  and  that  the  policy  was  is- 
sued to  John  K.  Deitz,  and  tbat  when  so 
informed  he  declared  tbat  Deitz  had  lost 
no  property,  and  tbe  company  was  not 
liable  under  the  policy ;  ana  If  the  Jury  fur- 
ther believe  that  In  a  few  minutes  there- 
after. In  the  same  conversation,  that  the 
said  Samuel  Qillespie,  as  such  agent,  read 
to  said  Deitz  and  his  counsel,  S.  B.  Little- 
page,  and  then  handed  to  the  said  John  K. 
Deitz,  the  following  writing:  'Charleston, 
W.  Va.,May  6th,  1887.  Upon  examination 
of  tbepremlses  and  circumstances  pertain- 
ing to  your  pretended  loss  under  policy 
No.  1.122.445,  In  the  Providence  Washing- 
ton Ins.  Co.  of  Providence,  R.  I.,  without 
either  admitting  or  denying  liability,  we 
decline  to  further  look  Into  the  matter. 
Sam'l  Gillespie,  S.  A.  for  P.  W.  Ins.  Co.* 
— that  such  declaration,  so  previously 
made  during  such  conversation,  was  not, 
under  the  circumstances  thus  appearing, 
sufficient  to  constitute  a  waiver  of  the 
proof  of  loss  required  by  the  terms  of  tbe 
said  policy  of  Insurance.  (Rejected.) 

"  (14)  Tbe  jury  Is  instructed  that  the  de- 
fendant company  Is  not  responsible  forthe 
acts  and  d(H;laratlonB  of  persons  not  its 
ageuts.  and  if  the  Jury  believe  from  the  evi- 
dence tbat  Robert  A.  Coleman  was  not  the 
agent  of  the  defendant  company  at  the 
time  the  policy  of  insurance  issued  by  the 
defendant  on  the  2d  day  of  December,  1jW6, 
and  that  N.  B.  Coleman  was  at  that  time 
agent  of  the  company, and  the  said  Robert 
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A.  Coleman  was  a  clerk  In  the  office;  and 
if  they  further  believe  from  tbe  evidence 
that  John  K.  Deits  made  apuUcation  to 
said  N.  B.  Coleman  for  said  policy  of  Inflor- 
ance,  and  did  not  disclose  the  fact  tbat  tbs 
pinperty  which  be  desired  insured  waa  tbe 
property  of  his  wife  and  the  said  agent,  N. 

B.  (>jleman,  had  no  knowledge  tbat  said 
property  was  owned  by  the  wife  of  said 
John  K.  Deitz, — the  plaintiff  cannot  recov- 
er in  this  action,  although  the  Jury  may 
further  believe  that  R.  A.  Coleman^  clerk 
of  the  agent  of  Idie  defeadant,  knew  that 
said  property  so  Insured  was  owned  by 
said  Sarah  E.  Deitz.  (Rejected.) 

"(15)  Ifthejurybelievefrom  the  evidence 
that  on  the  5th  day  of  May,  1887,  John  K. 
Deitz  made  oath  before  C.  J.  Swltser,  a 
viotary  public  for  Kanawba  county,  that 
he,  the  said  John  K.  Deitz,  was  the  owner 
of  all  tbe  personal  property  destroyed  by 
•fire  OD  the  9th  day  of  April,  1887,  and  the 
loss  for  which  la  sued  for  In  this  action ; 
and  if  the  Jury  shall  further  believe  tbat 
the  said  John  K.  Delts  afterwards,  to- wit, 
on  tbe  Slst  day  of  December,  1887,  and 
after  tbe  action  was  brought,  made  oath 
before  E.  B.  Knight,  anotary  public  in  and 
tor  Kanawha  county,  that  said  personal 
property  so  destroyed  in  said  fire  was  then 
owned  by  Sarah  £.  Deits,  the  wife  of  said 
plaintiff;  and  II  tbe  Jury  further  believe 
that  either  of  said  affidavits  were  made 
with  intent  to  d^raud  tbe  defendant  com- 
pany,—then  they  shall  find  for  the  defend- 
ant. (Rejected.)" 

Okey  Johnaoa  and  W.  8.  Laidley,  (or 
plaintiff  in  error.  S&m.  D.  Littl^ajfe  and 
KDlght  &  Couch,  for  defendant  in  error. 

Lucas,  J.,  {after  st&ting  the  facta  as 
above.)  The  first  error  assigned  by  the 
defendant,  as  appears  by  tbe  petition.  Is 
the  refusal  of  the  court  to  permit  certain 
questions  to  be  propounded  to  tbe  plain- 
tiff, John  K.  Delts,  as  follows:  "Had  yon 
any  license  to  sell  liqnorB  at  the  time  the 
fire  occurred?  (2)  Rave  yon  been  fre- 
quently indicted  for  selling  liquors  at  that 
saloon  contrary  to  law?  (8)  Dldyon  not 
tell  George  Ftelffer  that  yon  were  getting 
too  old  to  work  Id  tbe  shop  and  make  a 
living,  and  were  it  not  lorselilng  beer.etc., 
with  or  without  a  license,  that  yon  could 
not  get  a  living?" 

The  policy  Itself  states,  on  Its  (ace,  that 
the  first  floor  of  the  two-story  frame, 
shingle-roof  building  insured  was  occupied 
"as  a  saloon."  Tbe  question,  obviously, 
therefore,  was  not  Intended  to  throw  light 
on  the  character  of  the  risk  or  apon  any 
otheriesue  legitimately  involved.  Tbe  ob- 
ject, so  far  as  It  can  be  conjectured  from 
the  obvious  effect  of  the  questions,  was  to 
pr^ndlce  the  minds  of  the  Jury  against  tbe 
witness,  and  the  first  two  qnestions  were 
properly  ruled  out  by  tbe  court. 

The  third  question  was  liable  to  the 
same  objection,  and  to  the  further  ob- 
jection of  Introducing  into  the  case  the 
circumstances  or  indigence  of  tbe  plain- 
tiff.—an  inquiry  too  remote  from  any  is- 
sue Involved  to  be  the  occasion  of  anyrde- 
vant  or  proper  Inference  by  the  Jury,  as 
was  decided  In  reference  to  a  similar  ques- 
tion in  Campbell  v.  Lynn,  7  W.  Va.  666.  In 
tbat  case  the  defendant  oOered  to  give  evi- 
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deuce  to  the  inry  "that  the  plidntifl  was, 
dnrtDg  uatd  three  years,  and  ever  since  has 
been,  in  very  poor  and  very  needy  clrcum- 
atances  pecnalarlly, "  and  thle  court  held 
that  It  was  properly  ruled  ont.  Whattaaa 
been  aald  dlspoaee,  likewise,  of  the  six 
qneellona  propounded  to  George  Pfeifler, 
and  the  exception  baned  npon  the  rallng 
of  tiie  court  In  excluding  them.  They  re- 
lated ottirely  to  the  plalntitt'e  aelllng 
whisky,  and  being  In  poor  circumstances. 
I  may  remark  that  the  defendant  did  sno- 
cend  In  getting  in  the  erldence,  through 
tbe  wltneBS  Kutledge,  that  the  plaintiff 
had  been  indicted  for  Belling  aplrltuous 
Uqnora;  and  the  only  remaining  matter 
of  ultimate  exclusion  in  the  questions 
above  referred  to  was  aa  to  tbe  Indigence 
of  the  plaintiff,  and  I  cannot  think  It  a 
legitimate  inference  that  a  man  has  been 
guilty  of  arson  because  be  is  poor. 

The  other  interrogatories  excluded  were 
those  propounded  to  Mary  Belle  Lane,  who 
testified  that  she  worked  for  Mrs.  Delts, 
both bdore  and  sincetheflre;  thattbelaat 
time  she  was  in  the  house  before  tbe  fire 
was  hi  the  spring  of  18M.  She  was  then 
asked:  "What  was  In  the  house  at  that 
time,  tn  the  way  of  beds,  furniture,  **  etc.  ? 
I  cannot  see  any  pertinency  In  this  ques- 
tion, standing  alone,  nnleee  it  was  inten- 
ded tu  affect  the  valuation  of  the  personal- 
ty In  the  dwelling-house  Insured.  For 
this  porpMe,  looking  to  tbefacts  that  this 
was  not  at  or  about  the  time  of  the  Insur- 
ance, but  nearly  six  months  before,  and 
that  the  clerk  of  the  agent  had  himself, 
according  to  his  testimony,  inspected  tbe 
personalty  at  the  time,  and  inserted  its 
value  In  the  policy,  I  think  tbe  question 
was  properly  overruled.  If  It  was  intend- 
ed to  connect  It,  and  follow  It  up  by  fur> 
ther  evidence,  which  would  render  It  prop* 
er,  the  defendant,  on  the  responsibility  ol 
eouoart  should  bavesostated  tothecourt, 
and  what  tbe  further  evldencewas  expect- 
ed in  substance  to  be.  Tbe  same  may  be 
said  of  the  succeeding  question:  "What 
furniture  was  In  tbe  new  bouse  built  after 
the  fire?"  This  question,  standing  isolat- 
ed, as  It  does,  had  no  possible  bearing  on 
tbe  ease.  Had  counsiu  stated  that  they 
expected  to  foDow  It  up  by  further  evi- 
dence on  tbe  part  of  this  witness,  or  some 
other,  that  the  furniture  in  the  new  house 
was  Identical  with  that  which  tbe  plain- 
tiff had  sworn  was  burned,  it  might  have 
madeltrelevant;  but,lntbeabBCTceof  any 
such  Intimation,  the  court  did  not  err  In 
exelndlng  It.  These  were  all  the  queetlone 
erclnded,  and  I  think  there  w«i  no  error. 

The  second  assignment  la  as  follows: 
"The  court  erred  In  refusing  to  set  aside 
the  verdict,  and  grant  a  new  trial,  because 
of  the  rejection  of  proper  evidence,  and 
the  giving  of  Improper  Instructions  tor 

{tlalntiff .  and  refusing  proper  Instructions 
or  d^endant.  **  This  assignment  is  sup- 

Iilonented  by  the  brief  of  coaiud,  In  which 
t  Is  lartbCT  claimed  that  the  evidence  was 
InsaOlclent  to  warrant  the  finding  of  the 
jury.  The  hill  of  except!  ons  certifies ,  n  ot  tb  e 
facts  proved,  bnt  tne  evidence.  In  such 
cases,  the  rule  of  tills  court,  very  often  an- 
nounced, Is  that  tbe  Judgment  will  not  t>e 
reversed,  unless  by  rejecting  all  the  parol 
evldrace  ot  the  exceptor  which  confllotB 
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with  that  of  his  adversary,  and  giving  full 
foreeand  credit  to  that  of  tbeadverse  par- 
ty, the  decision  uf  the  court  below  still  ap- 
pears to  be  wrong.  Henry  v.  Davis,  7  W. 
Va.715,  and  many  cases  since.  In  my  view  ot 
this  case,  and  with  the  above  principle  ap- 
plied to  the  evidence,  the  controversy  re- 
solves Itself  into  a  Tery  narrow  compass. 
It  is  not  whether  tbe  plaintiff  proved  all 
the  facts  as  set  out  in  the  statement  ac- 
companying his  declaration,  but  whether 
he  proved  those  averments  of  his  declara- 
tion which,  if  proved,  would  entitle  him 
to  recover,  after  having  given  notice  ot 
the  same  in  his  statement.  The  object  ot 
the  statement  prescribed  by  the  act  of  18S3, 
c.  77,  as  contained  In  Code  1887,  p.  7»1,  la 
"to  notify  the  adverse  party.  In  effect,  ot 
the  natnreof  the  claim  ordefense  Intended 
to  be  set  up  against  him ; "  and,  if  It  suf- 
fices for  that  purpose,  it  cannot  be  adjudged 
Insufficient.  See  section  66,  p.  782,  Id.  In 
this  case  the  statement  of  the  plaintiff  no- 
tifies the  defendant  that  the  agent  of  the 
dt^endant  who  drew  the  policy  made  out 
the  same  In  the  name  of  John  K.  Delta,  In- 
stead ot  In  the  name  of  Sarah  E.  Delts,  his 
wife,  "by  mistake."  The  question,  then. 
Is  whether  this  mistake  was  snfflelently 
proved  to  sustain  tbe  verdict. 

The  plaintiff's  chief  evidence  upon  this 
subject  was  given  by  Robert  A.  Coleman, 
an  employe  ot  the  agent,  N.  B.  Coleman^ 
as  clerk,  and  Is  as  follows :  **  Mr.  D^ts 
had  been  talking  to  me  and  father  about 
insuring  his  property.  He  came  up,  and 
wanted  to  be  insured.  He  paid  money  In 
part,  and  gave  his  individual  note  for 
balance.  Tbe  policy  was  written  in  tbe 
Queen  Ins.  Co.  Tbe  Queen  refused  to  carry 
It,  and  it  was  then  written  in  the  Provi- 
dence Wash.  Ins.  Co.  Both  policira  were 
written  without  consultation  with  Deits 
or  his  wife.  At  thattime  I  knewthe  prop- 
erty belonged  to  Mrs.  Ddti.  I  knew  it, 
because  I  was  deputy-sheriff.  It  was  my 
mistake.  I  wrote  the  policy.  Delts  gave 
his  note,  and  the  note  was  before  me  when 
I  wrote  tbe  policy,  and  that  was  the  way 
I  happened  to  get  hie  name  In  the  policy. 
I  did  not  know  it  was  written  In  Mr. 
DeiCc's  name  until  after  theflre.  After  Mr. 
OUlesple,  the  adjuster,  came  here,  I  was 
sick,  and  my  father  came  to  my  room,  and 
asked  me  If  I  knew  the  property  belonged 
to  Mrs,  Delts,  and  I  told  him  I  did;  and 
be  asked  me  why  I  insured  It  In  the  name 
of  J.  K.  DeitE,  and  I  asked  him  If  I  had, 
and  he  said,  *yes,'  and  I  told  him  I  had 
made  a  mistake  then.  Both  Ddts  and  hia 
wife  told  me  that  she  owned  the  property 
before  the  policy  wee  written."  There  is 
no  furtber  evidence  of  the  plaintiff  tending 
to  weaken  this  testimony,  and,  as  we  have 
seen,  any  conflicting  testimony  of  the  de- 
fendant must  be  r^ected.  Here,  then,  Is  a 
case  of  mere  clerical  misprision  on  tbe  part 
of  a  clerk,  who,  while  Intending  to  write 
one  name,  writes  a  different  one  by  mis- 
take,—by  substltntton  ot  what  happened 
to  be  before  his  eyes  for  that  which  was 
In  his  mind;  the  communication  to  tbe 
paper,  not  ot  the  writers'  design,  but  of 
Botnething  different,  as  the  result  of  an  ab- 
sent mind  or  a  lapsing  pen.  This  view  ot 
the  testimony,  which  is  obviously  the  cor- 
rect one,  and  tbe  one  which  tiie  Jury  toofcp 
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makes  the  question  turn,  not  bo  much  on 
the  knowledge  of  the  clerk  aB  on  his  acta, 
—what  did  he  Intend  to  write,  aa  com- 

Saied  with  what  was  actually  written? 
a  this  subject  the  clerk  says:  "It  was 
my  mistake.  I  wrote  the  policy.  Delta 
gaye  his  note,  and  the  note  was  before  me 
when  I  wrote  the  policy,  and  thatwae  the 
way  I  happened  to  get  hie  name  In  the 
policy,"  (instead of  tbenameof  Mrs.Deltz  ) 
No  court  of  equity  would  hesitate  to  cor- 
rect an  error  of  the  scrivener,  thus  clearly 
eetabllshed,  whether  In  a  deed  or  parol 
contract.  No  court  of  record  would  hesi- 
tate to  correct  a  clerical  mtsprlsloii  In  Its 
own  record8,lf tbemlBtakewasthnflclearly 
established.  Blessing's  Adm'rs  t.  Beatty, 
1  Bob.  fVu.)  287.  In  Alexander  t,  New- 
ton, 2  Grat.  ^,"8  mere  mistake  of  the 
draughtsman"  In  drawing  a  deed  was  cor- 
rected. In  Peyton  v.  Harman,  22  Orat. 
643,  the  words  "to  be  paid,"  having  been 
accidentally  omitted  by  the  penman,  were 
•applied  In  a  court  of  law.  8o  In  our  own 
court,  it  Is  said  In  Troll  r.  Carter,  16  W. 
Va.  567,  "  a  court  of  equity  will  correct  the 
mlstakesof  ascrivener  In  drawing  a  deed. " 
8ee,  alao,  Henley  v.  Meuefee,  10  W.Va.  771. 
In  this  very  case.wheD  before  this  court  at 
a  former  term,  It  was  h(dd  that  "parol  evi- 
dence Is  competoit  to  prove  that  the  ap- 
plication waa  filled  up  by  the  agent  of  the 
company,  and  that  the  facts  were  fully  and 
correctly  stated  to  him ;  but  that  he, with- 
out the  knowledge  of  the  Insured,  misstated 
them  In  the  application. "  81  W.  Va.  858,  8 
S.  E.  Rep.  616.  The  word  "application" 
should  be  "policy,  "as  will  appear  by  luck- 
ing at  the  atatement  of  the  caae.  81  W. 
Va.  862,  868,  8  S.  E.  Rep.  017.  If  thedefend- 
ant  company  had  repudiated  the  contract 
altogether,  on  theprround  that  their ^(ent, 
N.  B.  Coleman,  had  nothing  to  do  with 
making  it,  and  had  not  signed  the  policy, 
the  case  would  be  different ;  but  whra  the 
company  admits  the  contract,  and  rests 
Its  defense  upon  the  mere  clerical  blunder 
of  the  "amanuenels"  (to  use  the  phrase  of 
its  counsel)  of  their  agent,  It  stands  npon 
a  poidtlon  utterly  untenable,  ^ther  In  a 
court  of  law  or  equity. 

I  come  finally  to  consider  the  instruc- 
tions; and,  first,  those  given  lorthe  plain- 
tiff,—five  in  number.  In  their  brief,  coun- 
sel for  the  appellant  direct  their  attention 
chiefly  to  the  first  Instruction,  and  the 
firth.  The  first  will  be  found  in  the  state- 
ment above.  The  objection  urged  agulnst 
It  Is  that  It  assumes  that  there  was  evi- 
dence tending  to  prove  certain  tacts,  when 
in  fact  therewas  nune.and  such  facts  were 
not  pretended  to  exist.  For  Instance,  it 
says  that  if  they  find  that  Robert,  at  the 
Instance  of  bis  father,  wrote  oat  the  policy 
In  Bult,  signed  and  countersigned  tbe  same 
for  his  father  in  his  business  name,  received 
the  cash  and  the  note  for  the  balance,  and 
transacted  the  whole  business,  so  far  as 
the  defendant  was  concerned.  In  taking  and 
completing  tbe  Insurance,  etc.,  then  the 
plaintiff's  right  tt>  recover  Is  not  affected. 
The  Instruction  le  certainly,  in  one  or  two 
of  its  bypotlienes,  liable  to  tbe  objection 
urged,  viz.,  that  there  was  no  direct  evi- 
dence tendinn  to  show  ^e  particular  facts 
supposed.  Robert  Ck>leman  does  not  say 
he  signed  or  countersigned  the  policy.  He 


says:  "I  wrote  the  policy."  Perhapstiitt 
Jury  might  legitimately  Inter  that  this  In- 
cluded signature  and  countersignature. 
So,  In  r^ard  to  receiving  the  cash  and  the 
note.  R.  A.  Coleman  does  not  say  he  re- 
ceived the  money  or  the  note.  £w  rays: 
"At  the  time  these  polities  wwe  writ^, 
father  was  out  of  health,  and  I  was  doing 
most  of  the  work,  making  daily  reports, 
etc.  Of  the  business  I  brought  Into  the 
office,  I  received  one-half  the  commissions 
from  my  father. "  "I  wrote  the  policy,— 
the  policy  In  tbe  Queen  and  In  the  Prov. 
Wash.  Ins.  Co.  I  wrote  the  dally  report 
lor  the  case.  The  poUcy  In  the  Queen  was 
writtenabontthel5thOctober,ltl86.  Ddti 
came  In,  and  said  be  wanted  his  property 
Insured,  and  he  paid  part  cash,  and  gave 
his  60-day  note  for  the. balance.  He  did 
not  say  anything  about  being  agent  for 
his  wife.  Father  was  present  all  the  time 
Deits  was  In  the  oflce.**  There  would  be 
no  great  violence  In  the  Inference  from  this 
evidence  that  the  son,  and  not  the  father, 
received  the  money ;  and  that  the  son  and 
clerk  did,  in  tact,  transact,  according  to 
his  testimony,  substantially  the  whole  bus* 
InesB  In  taking  and  completlug  the  Insure 
ance.  But  the  material  part  of  this  In- 
etractlon,  and  that  to  which  the  plaintiff 
in  error  most  seriously  objects,  is  tbe  con- 
clusion, to  the  following  effect:  That  U 
the  Jury  find  that  Robert  A.  Coleman,  the 
clerk,  intended  to  Issue  the  policy  in  the 
name  of  Mrs.  Sarah  A.  Deiti,  but  by  mis- 
take on  hiB  part  issued  the  same  in  the 
name  of  M  r.  Delti,  then  such  mistake  of 
the  said  R.' A.  Coleman  does  not  vitiate 
aald  poUcy,nor affect theplalntUX'srlghtto 
recover  In  this  action.  * 

From  what  has  been  said  above.  It  Is 
apparent  that  this  Is  a  true  statement  of 
the  law,  as  applied  to  This  case,  and  as  de- 
cided when  the  case  was  here  before,  and 
therefore  I  find  no  error  in  this  Instruction. 
And  these  remarks  apply  with  equal  force 
to  the  fifth  instruction,  which  will  be  found 
In  the  statement,  supra.  The  d^endant's 
conns^  object  particularly  to  the  use  of 
the  word  "agents"  in  this  Instruction,  as 
calculated  to  mislead,  and  In  an  assnmp* 
tion  that  N.  B.  Coleman  was  not  the  only 
agent  of  the  company  In  the  transaction. 
The  force  of  this  objection  disappears  when 
the  fact  la  considered  that  the  policy  la 
eigned,  "N.  B.  Coleman  &  Co.,  ageoite,* 
and,  the  policy  being  before  the  Jury,  th^ 
could  not  be  misled  by  langn^e  Identical 
wilA  that  In  the  policy  itself.  Moreover, 
when  It  is  establlBhcrl  and  admitted  that 
R.  A.  Coleman  was  the  clerk  of  the  com- 
pany's agent,  then  bla  own  agency  to  that 
extent,  and  tor  the  purpose  of  writing  the 
policy  IB  conceded.  Upon  this  subject  Mr. 
Wood  says,  (see  Wood,  Ins.  $409,  p.  6N6:) 
"Not  only  Is  the  Insurer  reeponBtble  for  the 
acts  of  Its  ^;ents,  but  also  for  the  acta  oi 
the  agents'  clerks,  or  any  person  to  whom 
he  delegates  authority  to  dlschaiiEe  his 
functtouB  tor  him.  Orcourse,the  act  must 
be  done  by  some  person  authorised,  ex- 
preflsly  or  impliedly,  by  the  agmt,  and 
under  such  clrcuniBtances  that  the  Insurer 
knew,  or  ought  to  have  known,  that  otbw 
persons  would  be  employed  by  and  to  act 
for  the  agent. "  Bat  It  would  seem  almost 
superfluous  to  adduce  anthoril?  to  show 
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that  a  mistake  of  tiiea^nt'B  clerk  In  tran- 
wriblns  apollcytatbemistakeof  theagent 
liimBelf,  as  much  so  as  It  done  with  his 
own  hand. 

The  plaintiff's  other  Instractlons  relate 
to  the  question  of  waiver  of  the  proof  of 
loM  by  dental  of  liability  and  refusal  to 
pay.  Id  Hheppard  Insurance  Co.,  81  W. 
Va.  868.B7llabua,  14.lt  was  detdded  by  this 
eoart  that  "a  denial  by  an  insurance  com- 
pany of  Its  liability  on  other  grounds,  be- 
fore any  preliminary  proofs  are  made,  and 
before  the  time  within  which  sach  proofs 
are  to  be  made  by  the  terms  of  the  policy, 
Is  in  law  a  waiver  of  the  conditions  of  a 
policy  requlriufc  ench  proofs."  The  in- 
stmctlon  Co  which  this  point  In  the  sylla- 
bus  applied,  and  In  which  the  court  found 
no  error,  uses  this  lanffuaffe :  **  It  tlie  de- 
fmdant  declined  to  pay  the  said  loss  on 
other  grounds  than  thefallureot  theplain- 
tlff  to  furnish  the  said  ,  proofs. "  It  will 
thus  be  seen  that  this  court  does  not  seem 
to  hare  been  able,  at  that  timA.  to  draw 
the  nice  distinction  which  the  adjuster  of 
the  company  undertook  to  eatabllsb  be- 
tween  a  refusal  to  pay  and  a  denlcU  of  lia- 
bility. No  doubt  the  jury  very  properly 
considered  the  inseniously  worded  notice 
which  he  gave,  aM  follows:  "We  don't  in- 
tend to  look  further  into  the  matter,  and 
Ave  don't  deny  our  liability,  nor  do  we  ad- 
mit it,  "—much  more  creditable  to  his  In- 
genuity than  to  bis  franknesa  or  candor. 
I  think  this  notice  of  Itself  would  bring  the 
crae  within  the  rule  of  waiver  laid  down 
in  Sheppard  v.  Insurance  Co.,  above  quot- 
ed, and  that  there  was  no  error  In  grant- 
Ins;  the  Instructions  prayed  for  by  the 
plalntlfT. 

I  come  now  to  consider  those  Instructions 
of  the  defendant  which  were  refused,  being 
those  marked,  respectively,  2,  8, 12,  13, 14, 
and  IB.  Ttfesecond  Instruction  prayed  by 
the  defendant  seta  out  all  the  facts  which 
the  plaintiff  embodied  In  his  "statement," 
and  instructs  the  Jury  that,  unless  they 
And  all  these  tacts  to  be  proved  by  the  ev- 
idence, they  cannot  find  tor  the  plaintiff. 
Now,  aa  I  said  before.  It  was  not  necessa- 
ry to  prove  all  the  drcumstances  detailed 
Id  the  "statement"  as  facts,  but  only  so 
much  thereof  as  was  necessary  to  support 
the  declaration  and  authorize  a  verdict. 
If  the  clerk  knew  to  whom  the  property 
bdonged,  and  it  was  left  to  him  to  write 
out  the  policy,  and  he,  while  In  tending  to 
write  the  name  of  the  true  owner,  wrote 
that  of  her  husband  by  a  clerical  mistake, 
then  the  plalnttft  need  prove  nothing  more 
In  weKBra  to  ownership  -to  eotltJe  him  to 
recover.  For  this  reason,  I  tliink  the  sec- 
ond Inatruction  was  properly  rejected.  In- 
struction No.  8,  which  was  refused,  must 
be  read  In  connection  with  the  fourth, 
whicb  was  gfranted.  By  comparing  the 
two.  It  la  manltMt  that  the  court  r^ected 
the  third  because  of  Hs  attempt  to  draw 
a  distinction  between  what  a  man  knows 
"In  his  individual  capacity, "and  what  be 
knows  In  some  other  capacity, — a  distinc- 
tion which,  if  it  exists,  Isof  too  refined  and 
metaphysical  a  character  to  be  readily  ap- 
prehended by  the  average  Juryman.  I  am 
•atlsHed  (without  conceding  it  to  be  a 
correct  statement  of  tbelaw)  that  Instruc- 
tloii  No.  4  embraced  all  tJiat  the  defendant 


could  ask  upon  the  qnestloD  of  the  agmt^ 
knowledge,  and  hlamodeof  acquiring  It, 
and  that  there  was  no  error  In  refusing 
the  third  instruction  asked  by  defendant. 

The  other  Instructions  of  defendant  were 
given,  as  asked,  consecutively  down  to 
the  twelfth,  and  refused  consecutlvdyfrom 
the  twelfth  to  the  flfteenth.  Inclusive.  The 
twelfth  sets  out,  in  hypothesis,  the  detenae 
of  the  defendant,  so  far  as  relates  to  the 
ownership  of  the  property,  aud  the  mls- 
descriptlon  thereof.  In  the  policy.  It  re* 
qnlres  the  Jury  to  find  lor  the  defendant, 
although  they  should  believe  that  the 
agent  sent  his  clerk  to  examine  the  prop- 
erty, and  said  clerk  there  learned  the  cor- 
rect ownership,  and  was  Intrat  upon  ao 
writing  It  Id  the  policy,  when  by  clerical 
mlsprlgion  he  wrote  another  name  in  Ilea 
of  what  he  Intended  to  write.  To  have 
given  this  Instruction  would  have  with- 
drawn from  the  Jury  the  most  material 
facts  Involved  In  the  controversy,  and  It 
was  property  refused.  The  thirteenth  In- 
struction rdates  to  thewcdverof  the  proof 
of  loss,  and  could  not  have  been  given 
without  Ignoring  and  contravening  the 
principle  laid  down  in  Shepherd  v.  Peo- 
body,  as  above  quoted,  and  relied  upon. 
Defendant's  fourteenth  instruction  is  erro- 
neous, because  It  limits  the  power  of  the 
company's  agent  to  auch  an  extent  aa 
would  be  unfair  to  the  public,  and  dteaa- 
trons  to  the  companies  themaelTes.  In- 
surance agents  are  not  bound  to  attend 
to  all  the  details  of  their  business  in  per- 
son, and  if  they  could  not  authorize  their 
clerks  or  other  assistants  to  carry  op  the 
business,  and  renew  policies  or  contract  In 
reference  to  them,  th^  would  frequently, 
as  In  case  of  sickness  or  abeotce,  have  to 
cloae  thtir  offlcee  altogether.  The  case  of 
Bodlne  V.  Insurance  Co.,  61  N.  T.  117, 10 
Amer.  Rep.  666,  was  a  case  exactly  aimllar 
to  this.  Thesyllabuslnthat  case  la  as  fol- 
lows: ** An  insurfmce  agentcan  authorise 
his  clerk  to  contract  for  risks,  to  deliver 
policies,  to  collect  premiums,  and  to  take 
in  payment  thereof  cash  or  securities,  and 
to  give  credit  tor  premiums,  or  to  demand 
cash ;  and  the  act  of  the  clerk  In  all  such 
cases  Is  the  act  of  the  agent,  and  binds  the 
company  as  effectually  as  If  done  by  the 
agent  in  person. "  See  Story,  Ag.  S  14.  In 
the  opinion  of  thecourt,  weflndthe  follow- 
ing passage,  which,  la  my  opinion,  is  acor- 
rect  statement  of  the  law  of  this  case. 
"But,  conceding  this.  It  is  claimed,  on  the 
part  of  the  appellant,  that  hisson,Cltarle6 
Whdp,  had  no  authority  to  waive  the  pre- 
paymmt  of  the  premium,  so  as  toblnd  the 
company.  Charles  had  been  the  clerk  and 
assistant  of  his  father  for  three  or  four 
years.  He  had  procured  policies  and  re- 
newal certificates  from  the  company,  and 
frequently  delivered  them  to  the  persons 
insured,  waiving  prepaymrait  of  the  pre- 
miums. All  thlshedid  wlththeknowledge 
and  assent  of  his  father,  and  hence  we 
must  Infer  that  he  was  authorized  by  his 
tatherto  do  it.  The  agencyof  John  Whelp 
was  not  such  an  to  require  his  personal 
attention  to  all  the  details  of  the  business 
Intrusted  to  him.  We  know.accordlug  to 
the  ordinary  course  of  business,  that  in- 
Burance  agents  frequently  have  clerks  to 
aaalst  them;  and  that  thev^ould  not 
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transact  thelrbuaineBB  If  oblig:ed  toattend 
to  all  the  details  in  person ;  and  tb^r 
clerks  can  bind  their  principals  In  any  of 
tbe  business  which  they  are  authorized  to 
transact.  An  insurance  aseut  can  author- 
ise hla  clerk  to  contract  lor  risks,  to  deliv- 
er policies,  to  collect  prrailnms,  and  to 
take  pa^moitof  premiums  in  cash  oraeen- 
rlties,  and  to  Rive  credit  for  pramloms,  or 
to  demand  cash :  and  tbe  act  of  the  clerk 
in  ail  such  cases  is  the  act  of  the  a^nt.and 
binds  tbe  vompany  Just  ae  etftictually  as  If  it 
were  done  by  the  a^ent  in  person.  Tbe 
maxim  ol  deleffatua  noa  potest  delegare 
does  not  apply  tn  such  a  case.  Story, 
Aff.  fi  14."  The  fifteenth  instmctton  in- 
stniets  the  Jury  to  And  for  the  defendant 
In  case  they  find  chat  John  K.  Deltz  on  tbe 
&th  of  May,  18H7,  swnre  that  he  owned  the 
personal  property  burned ;  and  on  tbe  Slst 
day  of  December,  1887,  after  the  action 
was  broufpht,  swore  that  the  same  prop- 
erty belonged  to  bis  wife,  and  that  either 
of  RRid  affidavits  were  made  with  intent 
to  defraud  the  company.  Nothing  is  said 
In  this  instruction  about  the  agency  of 
John  K.  Deitz,  though  that,  perhaps, 
would  sufficiently  appear  from  the  record. 
However,  the  riffhts  of  the  parties  must  be 
determined  as  they  existed  when  the  suit 
was  commenced,  and  no  affidavit  of  John 
K.  DeitE  made  after  that  time  could  affect 
tbe  rights  of  the  owner  of  the  property. 
After  the  company  had  denied  Its  liability 
under  the  policy,  they  could  not  take  ad- 
vantage of  the  breach  of  any  of  tbe  condi- 
tions thereof  madeaftcr  action  commenced. 
No  false  swearing  after  tbe  suit  was  Insti- 
tuted could  change  the  rights  of  the  par- 
ties as  they  stood  when  the  writ  Issued. 
Therefore  I  think  there  was  no  error  In  re- 
fusing this  instruction.  Upon  thewhole,! 
can  find  no  material  error  in  the  record  of 
which  the  plaintiff  In  error  can  complain, 
and  am  therefore  of  opinion  that  thejudg- 
ment  of  tbe  circuit  court  should  be  af- 
firmed, and  that  the  defendant  In  error 
should  recover  his  costs  In  this  court  in 
this  behalf  expended. 

Sntdbr,  p.,  and  Enolibb  and  Bbinnon, 
JJ.,  concur. 

FiDELiTT  Ins.,  Trdst  A  Safb-Dbpobit  Co. 
v.  Shrnanuoah  Val.  R.  Go. 

[Supreme  Court  f]f  App&iU  of  ITett  VlraMa, 
March  20,  ISWT) 

Railrou)  CoHPAyiEs  —  Bonds  i.Ni>  Mortqaobs — 
Priorities— ExBOOTOBT  Aqrbbmbiit— Gakxish- 

VIKT. 

1.  The  O.  L  Co.  holds  first  mortg&ge  hoods  un- 
der a  mortgage,  dated  in  1873,  given  oj  the  B.  V. 
R.  R  Co. ;  and  tbe  two  compa&les  make  an  ezecti- 
tory  agreement  providing  taat  the  bonds  held  by 
tbe  C.  I.  Ck>.  sball  be  oan^ed,  and  in  place  of  Uiem 
the  S.  V.  R.  R.  Co.  sball  issue  and  deliver  to  tbe 
C.  I.  Co.  second  mortgage  bonds,  wbicb  are  to  be 
Bubjoct  to  certain  first  mortgage  bonds,  speciHed 
in  the  agreement  to  be  issued  by  tbe  8.  V.  R.  R. 
Co.  to  go  to  other  parties,  to  oompleta  tbe  railroad 
of  the  S.  V.  R  R.  Co.  Under  the  agreement,  the 
bonds  under  tbe  mortgage  of  1872  are  canceled,  and 
a  release  of  that  mor^nLge  is  made  by  the  trustee 
therein.  Then  the  S.  v.  R.  R.  Co.  executes  three 
mortgages  on  its  property;  tbe  trustee  therelo 
having  notice  of  the  right  of  the  C.  I.  Co.  under 
said  agreement.  It  never  delivered  to  the  C  L  Coi 
tbe  aeoond  morbnee  bonds  called  for  by  said  agree- 
ment. The  C.  I.  Co.  is  held  entitled  to  eqnlUhie 


compensation  under  sooh  agreement  ttr  the  fall, 
ure  of  the  S.  V.  R.  R.  Co.  to  dellTCr  such  second 
mortgage  bonds.  Held,  that  by  force  of  such 
agreement,  notwitbstanding  the  failure  to  deliver 
such  second  mortgage  bonds,  the  egultable  com- 
pensation for  such  fttllure  decreed  to  flie  C  2.  Co. 
most  be  •object  to  the  first  mortgage  bonds  to 
whfdi  such  agreenMBt  made  the  aeoond  mortgage 
bonds  saWect:  and  It  cannot  be  acoorded  priority 
over  Buoh  Donds  by  reason  of  the  mortgage  of  1872. 

3.  The  C.  L  CiA.  repudiated  such  agreement^ 
and  claimed  as  for  tbe  uld  canceled  bonda,  and 
did  not  demand  such  second  mortgage  bonds,  and 
never  claimed  any  compensation  -under  said  agree- 
ment for  failure  to  deliver  the  second  mortgage 
bonds  until  after  a  decree  holding  it  bound  by  sidd 
agreement.  For  this  reason,  taongta,  had  sui^ 
bonds  been  delivered  aoeording  to  the  Mrreement* 
they  could  have  been  sold  by  toe  C.  L  Co.  at  par, 
and  that  company  Is  thus  damaged  by  such  failure 
to  deliver  the  bonds,  yet  these  fact*  will  not  give 
it  preference  for  tbe  compensation  decreed  it  over 
tbe  first  mortgage  bonds,  to  which  the  agreement 
makes  snoh  second  mortgage  bonds  sut^eot,  not- 
withstanding BDoh  position  of  aubordination  mur 
entail  great  loaa  to  the  C  L  Co.,  as  compared  wlui 
what  it  would  have  realized  by  a  sale  of  the  second 
mortgage  bonds  had  they  been  delivered. 

8.  Toe  measure  of  compensation  under  said 
agreement  is  the  amovnt  of  bonds  called  fort^era- 
In,  and  the  lien  is  aooording  to  tbe  order  apetdfled 
in  such  agreement. 

4.  Every  express  exaontoryagreraient  in  writ- 
ing whereby  tbe  contracting  party  indicates  an  in- 
tention to  make  some  particular  property,  real  or 
personal,  or  a  fund  therein  identilSed,  a  security 
for  a  debt  or  other  obligation,  or  whereby  he  prom- 
ises to  convey,  assign,  or  transfer  the  proper^  as 
security,  creates  an  eqnltahie  lien  upon  tbe  prop- 
erty which  Is  enf  oroeaole  against  tbe  property. 

6.  An  attachment  against  the  estate  of  the  C. 
L  Co.  summons  H.,  president  of  the  S.  V.  R.  R. 
Co.,  gamlsbee,  to  answer  what  property  ctf  the  C. 
I.  Co.  be  has  in  hand,  and  a  Jndgment  is  rendered 
tbsit  the  plaintiff  recover  of  M.,  president  of  the  & 
V.  R.  R.  Co.,  garnishee  of  C.  I.  Co.,  a  sum  of  men- 
ey,  are  not  an  attachment  and  Judgment  against 
the  S.  V.  R.  R  Co.  as  garnishee,  and  do  not  bind 
property  in  the  bands  of  tbe  latter  company  be- 
longing to  tbe  C  L  Ca ;  and  a  sale  of  the  property 
under  execution  upon  such  Judgment  does  not  pass 
title  thereto,  or  bar  the  C.  L  Co.  from  setting  up 
its  claim  to  such  property  against  tbe  S.  V.  R.  R. 
Co.,  either  according  to  toe  general  law,  or  law  of 
Pennsylvania. 

6.  Sn<di  property  being  negotiable  mortg«g» 
bonds,  and  it  not  sppearlDg  that  wtien  judgment 
was  rendered  they  had  been  so  executed  as  to  be 
considered  In  existence  aa  valid  mortgage  bonds, 
a  sale  of  them  under  such  proceeding  would  not 
pass  title  thereto  under  tbe  PennsylTMtla  law. 
(Syllabua  by  the  Court.) 

Appeal   from  drcDtt  court,  JeffBraon 

county. 

McDonald  d  Mbore  and  Frank  Beck  witb, 
for  appellant.  W.  H.  2Va vers,  for  Bbraan- 
doafa  Valley  Railroad  Cki.  Frnok  P.  CYarAr, 
Samnel  DIekaon,  and  tjteorge  B.  C&ldwelK 
for  tbe  Fidelity  Inn..  Trust  ft  Sale-Deposit 
Co.  Cbaa.  L.  Lambertonf  for  Fizst  Mort- 
gage Bondholders. 

Bbannon,  J.  These  snitB  have  been  In 
this  court  on  appeals  heretofore,  and  r&. 
ports  of  decisions  on  snch  appeals  will  b» 

found  tn  28  W.  Va.  623,  and  82  W.  Va.  244, 
9  S.  E.  Rep.  180,  to  wlilch.  particularly  the 
latter,  r^erence  is  made  for  the  character 
and  facts  of  the  causes,  so  far  as  they  are 
not  given  herein.  When  tbe  causes  went 
back  to  tbe  circuit  court  of  Jefferson  coun- 
ty, a  ttienaice  was  made  touching  tbedaim 
of theCeaatrailmprovementCompany;  aod 
the  commissioner  was  directed  to  hear 
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any  testimony  offered  for  or  against  that 
claim,  and  to  report.  Tbecommissloner's 
report  found  in  favor  of  ttie  Central  Im- 
provement Company  a^^atnst  the  Shenan- 
fioah  Valley  Railroad  Company  on  account 
of  Its  claim  based  on  second  mortsafce 
bonds,  $^.000,  with  interest  from  April 
1, 1879,  to  October  1, 1889,  and  on  account 
of  its  claim  based  on  income  bonds,  $379,- 
234,  with  intprest  1mm  April  1,  1879,  to  Co- 
loberl,  1889,  both  aggregatinsf  1,0%,635.12, 
and  from  that  sum,  made  up  in  common 
from  the  claims  based  on  both  classes  ol 
bunds,  he  deducted  f 11,000  for  the  amonnt 
of  a  sale  made  under  an  attachment  of  B. 
K.JanlsciD*C4X,«ffaiBsttha  Central  im- 
provement Company  of  certain  bonds,  as 
hereinafter  stated,  with  Interest  from  Oc- 
tobpr.  1879,  to  October  1,1889,. aggregating 
$17,600.  The  report  gavethedemand  of  the 
C^tral  Improvement  Company  priority 
over  all  of  themortgagesmadeby  the  Shen- 
andoah Talley  Railroad  Company  to  the 
Ftdelltj  Insurance,  Trust  &  Safe-Deposit 
Company,  trustee  for  bondholders.  Excep- 
tions were  taken  by  the  Fidelity  Company, 
in  effect,  because  of  the  amount  found  in  ta- 
vorof  the  Central  Improvement  Company, 
and  bmause  any  amount  was  found  for  it, 
and  because  the  report  gave  the  Central 
Improvement  Company  preference  over  its 
mortgages,  and  oUier  causes.  The  Shen- 
andoah Valley  Railroad  Company  excepted 
because  any  amount  whatever  was  found 
af^ainHt  it  in  favor  of  the  Central  Improve- 
ment Company,  and  because  it  did  not  re- 
port certain  attachment  suits  pending  in 
Philadelphia  against  theCentral  Improve- 
ment Company  as  pending,  and  tbe  priori- 
ties and  amoants  thereof  should  there  be 
recoveries  therein.  ThecouTt,onthe  hear^ 
ing,  held  and  decreed  that  tbe  Central  Im- 
provement Company  wasentitled  tofl27,- 
000  without  Interest  until  tbe  decree,  and 
refasing  it  costs,  and  declaring  its  claim  a 
lien  on  the  railroad  property  in  preference 
to  tbe  mortgagesof  the  Fidelity  Company, 
and  all  other  demands.  From  this  decree 
of  December  8,  1889,  Cmmllah's  adminis- 
trator has  appealed  to  tills  court.  Said 
administrator,  the  Shmandoah  Talley 
Ballroad  Company,  and  the  Fidelity  Com- 
pany all  complain  of  said  decree,  and  spec- 
ify errors  therein.   Crumllsh's  administra- 
tor, representing  stockholders  of  the  Cen- 
tral ImprovementCompany,complalns  be- 
cause the  decree  allows  only  $127,000  for 
its  deroand*  and  r^ses  Interest  for  time 
prior  to  date  of  tbe  decree,  and  because  It 
refuses  costs. 

On  April  29, 1878,  an  agreement  was  made 
between  tbe  Shenandoah  Valley  Railroad 
Company  and  the  Central  Improvement 
Company  reciting  that,  under  contract 
theretofore  made  between  said  railroad 
company  and  said Improvemrait  company, 
tbe  improvement  company  had  agreed  to 
bnlld  Uie  road  from  Shepherdstown  to  the 
Cbesapealie  &.  Ohio  Railroad,  near  Staun- 
ton,— 133  miles,— and  had  done  a  large 
acDutint  of  grading  and  masonry  on  the 
first  75  miles  south  ofShefiherdstown.and, 
by  reason  of  the  financial  panic  of  1873, 
work  had  ceased  up  to  the  date  of  the 
agreement,  and  that  It  was  the  desire  of 
both  parties  to  the  agreement  that  the 
bonds  which  had  been  paid  to  the  Central 


Improvement  Company,  cmd  by  It  pledged 
to  other  parties,  be  retired  and  canceled, 
in  orderthat  a  newcontract between  John 
Satterlee  &  Co.  and  Alfred  Crcveiing  and 
the  Shenandoah  Valley  Railroad  Company 
might  be  carried  out  for  tbe  completion  ot 
the  road  to  the  Chesapeake  &  Ohio  Rail- 
road; and,  in  order  that  the  Central  Im- 
provement Company  be  released  from  all 
liability  under  its  contracts  to  build  the 
railroad,  It  was  provided,  Srat,  that  tbe 
securities  deposit^  wlthtiiePeaasylTanla 
Railroad  Company  tor  advances  by  It  to 
tbe  Central  Improvement  Company  should 
be  surrendered  by  the  Pennsylvania  Bail- 
toad  Company,  it  agre^tg  to  receive  In 
exchange  ther^or  $250,000  of  an  Issue  ot 
$500,000  6  per  cent,  currency  second  mort- 
gage bonds  of  the  Shenandoah  Valley  Rail- 
road Company,  subject  to  a  prior  lien  of 
$16,000per  mileof  first  mortgage  ^percent, 
bonds,  which  second  mort^ws  bonds  the 
Shenandoah  Valley  RaUroad  Company 
agreed  to  deliver  to  the  PennsylTanla  Rallr 
road  Company;  audit  proTlded,  seeojiif, 
that  the  Central  Improvement  Company 
should  deliver  to  the  Shenandoah  Valley 
Railroad  Company  all  Its  first  mortgage 
bonds  held  by  the  Central  Improvement 
Company  received  by  It  for  the  work  it  had 
done;  and  It  provided,  third,  tiiat  the 
Shenandoah  Valley  Railroad  Company 
should  Issue  and  deliver  to  the  Central  Im- 
provement Company  $250,000  of  the  second 
mortgage  bonds,  aforesaid,  in  full  consider- 
ation for  the  delivery  and  cancellation  of  the 
securities  aforesaid;  and  the  agreement 
provided,  fourth,  that  the  Shenandoah 
Valley  Railroad  Company  should  issue  and 
deliver  to  the  Central  Improvement  Com- 

gony,  In  payment  for  the  aniount  reeelTed 
y  It  from  subscribers  to  Its  capital  stock, 
which  had  been  expended  In  the  work,  the 
amount  paid  In  on  said  stock,  with  inter- 
est, 6  per  cent,  currency  Income  bonds  of 
the  Shenandoah  Valley  Railroad  Company, 
said  bonds  to  be  taken  at  50  ceatB  on  the 
dollar,  to  be  subject  only  to  the  first  and 
second  mortgage  bonds  th^^nmoitloned; 
and  the  agreement,  Sftby  released  the  Cen^ 
tral  ImprovementCompanyfrom  damages 
forbreach  ot  Itscontracts  for  construction 
of  the  railroad.  See  this  agreement,  S2W. 
Va  253, 9  S.E.  Rep.  188.  Under  this  agree- 
ment, tbe  vice-president  of  the  Shenandoah 
Valley  Railroad  Company,  and  the  trustee 
under  a  mortgage  made  by  said  company 
dated  October  16,  1872,  canceled  $631,000 
first  mortgage  bonds  which  were  still  held 
and  owned  by  the  Central  Improvement 
Company ;  and  tbe  trustee  made  a  release 
ot  that  mortgage.  Afterwards  the  admin- 
istrator ot  Crumllsh  brought  a  chancery 
suit,  Cnimlish  having  been  a  stockholder 
in  the  Central  Improvement  Company,  In 
behalf  ot  hlsestate  and  other  stockholders, 
to  realize  the  assets  ot  said  company  to 
pay  Its  debts,  and  distribute  the  residue 
among  stockholders,  and  partlcolarly  to 
declare  the  cancellation  of  said  bonds  in- 
valid as  made  by  said  railroad  company 
and  trustee  without  lawful  authority,  and 
to  hold  said  release  void,  and  set  up  its 
claim  to  said  canceled  bonds,  and  have 
their  amount  enforced  as  under  said  first 
mortgage.  It  afterwards  filed  as  amend- 
ed biU,  ailing  that  tbe  Shenandoah  Valley 
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Railroad  Company  clalmecl  that  Its  right 
to  Bald  $581,000  flrst  mortgage  bonds  had 
been  released  and  discharged  by  the  said 
agreement  of  April  29,  1H78,  and  attacking 
that  agreement  as  Invalid,  and  as  offering 
nolmpedlmeottoltsclaim  tohaverevtorea 
to  It  said  canceled  bonds,  and  their  en- 
forcement tinder  said  moi*tgage  of  October 
16,  1872. 

The  ctrcnlt  court  decreed  the  agreement 
of  April  29,  1878,  void,  and  decreed  that 
the  Central  Improvement  Company  was 
entitled  to  the  $531,000  first  mortgage 
bonds,  and  that  the  mortgage  of  October 
15, 187i2,  remained  nnreleased.  The  receiv- 
er of  the  Central  Improvement  Company 
and  Crumllsh's  administrator  thereupon 
filed  petitions  In  a  suit  pending  In  the  cir- 
cuit court  of  Jefferson  connty  brought  by 
the  Fidelity  Insurance,  Trust  &  Safe-De- 
poHlt  Company  against  the  Shenandoah 
valley  Railroad  Company  to  foreclose 
mortgages,  setting  up  the  same  claim  In 
eaJd  petition  as  had  been  madelnthesnlt  ot 
Cmmllsh,  and  alleging  the  said  decree  in 
Its  favor,— In  short,  to  participate  In  the 
pniceeds  of  any  sale  of  the  railroad  under 
decree,  and  realize  Its  $581,000  flrst  mort- 
gage bonds;  and  upon  such  petitionR  a 
decree  of  the  same  Import  was  rendered  as 
In  the  Orumllsh  suit,  allowing  the  Central 
Improvement  Company  Its  original  claim 
for  mortgage  bonds,  declaring  said  agree- 
ment and  release  of  Hie  flrst  mortga^^e  In- 
valid. 

An  appeal  was  taken  to  this  court;  and 
on  February  25,  1889,  this  court  decided 
that  appeal,  holding  that  the  agreement 
of  April  29,  1878,  was  valid  and  binding  on 
the  Shenandoah  Valley  Railroad  Company 
and  the  Central  improvement  Company, 
and  the  release  made  by  the  trustee  of  the 
flrst  mortgage,  dated  October  16,  1872, 
was  valid,  and  that  under  the  contract  of 
April  29, 1878,  on  the  cancellation  of  the 
$531,000  flrst  mortgage  bonds  held  by  the 
Central  ImprovementCompany.that  com- 
pany became  at  once  entitled  to  the  $^,- 
000  second  mortgage  bonds,  and  the  in- 
come bonds,  as  provided  for  in  said  agree- 
ment. 9  S,  E.  Rep.  180.  That  agreement 
being  executory,  and  said  bonds  not  hav- 
ing been  delivered  under  It,  a  question 
arose  In  this  court  whether,  as  the  said 
railroad  company  had  subeeonently  made 
three  mortgages  to  the  Fidelity  Insur- 
ance, Trust  &  Safe-Deposit  Company,  to 
secure  large  amounts  of  bonds,  the  said 
railroad  company  bad  disabled  Itself  to 
periorra  said  agreement;  and  that  ques- 
tion turned  upon  whether  or  not  the  said 
Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company  had  notice  ot  the  rights  of  the 
Central  Improvement  Company  under 
said  agreement  when  said  mortgages 
wei-6  executed.  This  court  held  that,  as 
the  said  mortgagee  trustee  bad  construct- 
ive notice  of  Bald  agreement,  said  mort- 

Sagen,  and  the  rights  ot  bondholders  uii- 
er  them,  were  subject  to  the  rights  of 
the  Central  Improvement  Company  under 
that  agreement:  and  for  that  reason  the 
Shenandoah  Valley  Railroad  Company 
had  not  disabled  Itself  from  a  spectflc  per- 
formance of  that  agreement.  The  right  of 
the  Central  Improvement  Company  under 
said  agreemmt  -was  called  In  tbe  oj^nlon 


then  delivered  an  "equitable ben."  That 
opinion  did  not  find  the  amount  of  said 
claim,  or  specify  the  specific  form  of  relief, 
as  will  be  seen  from  tbe  following  quota- 
tion from  that  opinion  prepared  by  Preel- 
dentSNYDBR:  "I  think  It  better  toabataln 
at  this  time  from  Indicating  the  manner 
In  which  this  equitable  lien  of  the  Improve- 
ment company  ought  to  be  enforced,  or  the 
8i>eclfic  form  of  the  relief  to  be  granted  In 
that  behalf,  under  the  peculiar  circum- 
stances ot  this  cause,  for  the  reason  that 
none  of  these  matters  were  considered  or 
passed  upon  by  tbe  circuit  court.  •  •  • 
From  what  has  already  been  said,  and 
from  the  facts  appearing  in  tbe  record.  It 
Is  not  apprehended  there  can  be  any  seri- 
ous difficulty  in  settling  these  questions." 
When  the  cause  went  back  to  the  circuit 
court  there  sprung  up  several  points  of 
controversy, — one  of  them  as  to  the  form 
ot  relief  to  be  given  the  improvement  com- 
pany, and,  if  given  by  way,  not  of  specific 
performance  of  the  agreement,  but  by  com- 
pensation In  money,  then  as  to  the  amount 
to  be  decreed  tor  Its  equitable  lien.  This 
court,  while  It  did  not  indicate  the  form  or 
measure  of  such  relief, did  saythat  a  Judg- 
ment for  damages  for  breach  of  the  agree- 
ment by  the  railroad  company,  In  failing 
to  deliver  to  the  Improvement  company 
bondsas  required  by  the  agreement,  would 
not  satla^  the  claim  of  the  Improvement 
company.  This  was  so  because  of  the 
large  mortgages  which  wontd  have  prel- 
erence  over  such  Judgment. 

The  Judge  of  the  circuit  court  filed  a 
written  opinion, In  which  heexpressed  the 
opinion  that  there  was  no  proper  process 
by  which  to  measure  the  compensation  to 
be  given  the  Improvement  company  save 
that  which  he  adopted,  and  that  was  to 
take  the  amount  ascertained  as  the  amount 
of  capital  stock  OT  the  Central  Improve- 
ment Company  which  had  been  paid  In, 
$188,000,  and  subtract  from  it  $11,000,  the 
proceeds  of  a  sale  under  the  attachment 
ot  Jamison  &  Co.  In  Philadelphia,  which 
went  on  a  debt  of  the  Improvement  com- 
pany, leaving  $127,000,  and  render  a  decree 
for  that  sum,  refusing  Interest  until  the 
date  of  the  decree,  and  refusing  costs,  and 
Ignoring  any  right  of  the  Improvement 
company  based  on  the  clause  of  the  agree- 
ment of  April  29, 1878,  giving  it  $250,000  in 
second  mortgage  bonds.  So  the  circuit 
court  by  Its  decree  gave  for  the  claim  ot 
the  Central  Improvement  Company  $127,- 
000,  with  Interest  only  from  the  date  of  the 
decree,  as  the  full  measure  ot  the  compen- 
sation to  which  that  company  was  enti- 
tled under  that  agreement.  I  have  care- 
fully read  the  opinion  of  the  circuit  Judge, 
and  am  compelled  to  conclude  that  the  de- 
cree Is  erroneous.  The  circuit  Judge  seems 
to  have  thought  that  as  the  assets  of  the 
Central  Improvement  Company  belonf^ 
to  the  stockholders,  and  they  would  get 
any  compensation  which  might  be  decreed. 
It  only  remained  to  ascertain  their  loss  by 
the  failure  todeliversald  bonds  under  said 
agreement,  and  that  loss  was  measured 
by  what  they  had  paid  in,  seeming  not  to 
regard  thelact  that  che improvement  com- 
pany owed  lai^  debts,  whose  owners 
would  have  right  to  have  their  debts  paid 
ont  of  the  assets  of  the  company  praera- 
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biy  to  Btoeklioldeni,  and  that  whether 
there  were  debts  or  not,  or  If  there  were 
nonf*.  the  meaaure  of  the  rlf^hts  of  etock- 
huldera  was  not  what  they  had  paid  in; 
for  they  would  be  entitled  to  what  a  dis- 
tilbatlon  of  the  asBets  would  giye  them, 
be  it  never  so  much  larser  than  whnt  they 
had  paid  In,  as  lesttlmate  profits  from  the 
buHlness  of  the  corporanon.  When  we 
look  to  the  agreement  of  April  29,  1878.  we 
And  that  two  different  classea  of  bonds,  of 
different  amounts,  were  to  be  delivered  to 
theCentral  Improvement  Company  .—f 260,- 
000  of  second  mort^a^  bonds,  and  an- 
other amount  of  Income  bonda;  the  for- 
mer in  Hen  of  the  secDrities  to  be  surren- 
dered by  that  company,  and  the  latter  as 
relmbarsemait  lor  stock  paid  In.  I  do  not 
perccdve  how,  whm  the  plain  letter  of  the 
aicreement  called  for  two  classes  of  bonds, 
each  for  a  separate  consideration,  that 
call  can  be  aatisfled  by  ^l^'lng  compensa- 
tion fur  failure  to  deliver  one  only,  and 
uttely  Isrnorlug  the  right  to  compensation 
for  the  other.  To  me  It  is  plain  that  the 
compeDnatlon  accorded  the  improvement 
company  by  this  decree  falls  far  short  of 
that  which  the  agreement  contemplated; 
and,  as  to  the  refusal  of  Interest  anterior 
to  the  date  of  the  decree,  based  on  the 
theory  that  the  Improvement  company 
was  KuHty  of  laches  In  falling  to  demand 
the  bonds  at  the  proper  time.  It  is  to  be 
said  that,  the  railroad  company  having 
obtained  possession  of,  and  cancded,  the 
$531,000  first  mortgage  bondt).  It  became 
ita  duty  to  tender  in  place  of  them,  to  the 
Improvement  company,  second  mortgage 
bonds.  But  Ishall  not  fnrtherdiscuss  this 
point,  because  this  court  held  that  laches 
were  not  Inrputable  to  the  Improvement 
company.  Hence  It  was  error  to  deny 
sncb  Interest,  and  also  costs. 

Now,  as  to  the  manner  or  form  of  rell^ 
to  be  given  the  Central  Improvement  Com- 
pany.  This  court  did  not  expressly  decide 
that  matter,  as  appears  from  the  above 
qnotation  from  the  opinion.  While  that 
opinion  plainly  expressed  the  conclusion 
that  tbetihenandoah  Valley  Railroad  Com- 
pany had  not,  by  the  mortgages  It  execut- 
ed, disabled  Itself  from  specific  execution 
of  the  agreement  of  April  29, 1878,  It  did 
not  say  that  literal  iwrformance  of  It  should 
be  decreed,  but  expressly  waived  any  de- 
cision In  that  respect.  If  literal  specific 
performance  were  decreed,  requiring  the 
issue  of  the  bonds  nunc  pro  tunc,  so  to 
speak, it  might  be  a  question  what  would 
be  tbetttatuaot  snch bonds.  Therealready 
have  been  Issued  second  mortgage  bonds, 
and  this  court  has  said  that  this  claim  Is 
paramount  to  that  mortgage.  If  the 
gtAtaa  of  these  bonds,  as  compared  with 
those  under  mortgages  already  Issued, 
should  be  questionable,  that  would  be  a 
sufflclentreason  against  thatform  of  relief, 
and  they  would  be  of  doubtful,  if  not  dan- 
geroas,  standing  In  the  stock  market. 
All  parties  being  before  the  court.  It  may 
be  said  that  those  bonds  could  be  decreed 
tbelr  preference  over  other  bonds.  The 
corporation  Is  Insolvent.  Another  cir- 
cumstance Is  that  the  $250,000  bonds  which 
the  improvement  company  was  to  get 
were  to  stand  on  the  same  plane  with  a 
like  amount  to  go  to  the  Pennsylvania 


Railroad  Company,  and  they  bave  been 
merged  Into  a  subsequent  mortgage.  But 
if  Issued  they  would  participate  In  the  dis- 
tribution oftbe  proceeds  of  sale  of  the  rail- 
road under  decree  of  foreclosure, in  a  man- 
ner In  no  wise  different  from  what  would 
be  the  case  were  a  plain  money  compensa- 
tion given.  Why  go  through  the  formali- 
ty of  the  literal  Issue  of  such  bonds,  and 
the  execution  of  a  mortgage  for  them? 
One  of  these  suits  has  for  its  object  to  fore- 
close the  mortgages,  and  sell  the  railroad ; 
and  all  ends  will  be  better  accomplished 
by  decreeing,  not  literal  specific  execution, 
but  a  compensation  in  money,  treating 
that  as  done  which  should  have  been  done 
under  the  agreement,— a  course  frequently 
resorted  to  byconrtsofequlty.  Theagree- 
ment  of  April  29, 1878.  Is  an  equttabe  mort- 
gage. It  contains  a  distinct  covenant  on 
the  part  of  the  railroad  company  to  Issue 
and  deliver  to  the  Improvement  company 
second  mortgage  bonds,  andlucome  bonds 
to  be  subject  only  to  the  first  and  second 
mortgage  bonds  in  it  mentioned.  As  the 
railroad  company  took  possession  of  tbe 
first  mortgage  bonds  of  tbe  Improvement 
company,  and  destroyed  them,  it  was  un- 
der duty  to  Issue  to  the  Improvement  com- 
pany the  bonds  required  by  tbe  agreement ; 
and  equity,  treating  that  as  done  which 
the  parties  contracted  to  do,  will  hold  the 
railroad  company  accountable  as  If  it  had 
been  done,  and  treat  the  Improvement 
company  as  If  It  yet  held  the  bonds  going 
to  it  under  the  agreement. 

This  court  held  In  Wayt  t.  Carwlthen, 
21  W.  Va.  516,  that  "any  deed  or  written 
contract  used  by  the  parties  for  the  pur- 
pose of  pledging  real  property,  or  some 
Interest  therein,  as  security  lor  a  debt  or 
obligation,  which  Is  Informal  and  insuffl- 
dent  as  a  common-law  mortgage,  but 
which  by  Its  terms  shows  that  the  parties 
Intended  that  it  should  operate  as  a  lien 
or  charge  upon  specific  profierty,  will  con- 
stitute an  equitable  mortgage, and  maybe 
enforced  la  acourt  of  equity."  Also,  Knott 
V.  Manufacturing  Co.,  ao  W.  Va.  790,  6  3. 
£.  Rep.  266.  "An  agreement  to  give  a 
mortgage,  not .  obiectlonable  for  want  of 
consideration,  is  treated  In  equity  as  a 
mortgage,  upon  the  principle  that  equity 
win  treat  that  &s  done  which  by  agree- 
ment Is  to  be  done.  This  doctrine  has 
been  asserted  frequently  both  in  thlscoun- 
try  and  In  England."  1  Jones,  Mortg.  { 
1^.  **An  agreement,  on  a  sufficient  con- 
sideration, to  give  a  mortgage  on  sjteclfic 
property,  creates  an  equitable  lien  npon 
such  property  which  takes  precedence  of  the 
claims  of  the  promisor's  general  creditors, 
and  of  the  claims  of  subsequent  piirrbasers 
and  incumbrancers  with  notice  of  the  Hen. " 
1  Jones,  Liens,  §  77.  See  opinion  In  RuS- 
ners  v.  Putney,  12  Grat.551.  "  If  the  trans- 
action resolve  Itself  Into  a  security,  what- 
ever may  be  its  form,  and  whatever  name 
the  parties  may  choo»e  to  give  It,  It  Is  in 
equity  a  mortgage,"  says  Judge  Story  In 
Flagg  V.  Mann,  2  Sum.  533.  "The  doc- 
trine may  be  stated  In  Its  most  general 
form,  that  every  express  executory  agree- 
ment in  writing,  whereby  the  contracting 
party  aufflclentiy  indicates  an  intention  to 
make  some  particular  property,  real  or 
personal,  or  fund  therdnde8cri|>ed  oriden- 
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tilled,  a  BecDrityfor  a  debt  or  otherobll^- 
tlon,  or  whereby  the  party  promises  to 
con  rey  or  asBlgn  or  transfer  the  property  as 
security, creates  an  equitable  lien  upontbe 
property  so  indicated  which  ie  enforceable 
against  the  propertyintbe  hands,  notonly 
of  the  original  contractor,  but  of  his  heirs, 
administrators,  executors,  voluntary  as- 
slKuees,  and  purchasers  or  Incumbrancers 
with  notice.^  8  Pom.  Eq.  Jur.  S  13S6;  1 
Lomaz  Dlff.  817;  2  Mln.  Inst.  296  ;  2  Bart. 
Ch.  Pr.  1019.   Of  course,  this  doctrine  ao- 

Elles  to  railroads.  Jones,  Ry.  Secur.  §  73. 
3  Miller  V.  Railroad  Co.,  36  Vt.  452,  a  rail- 
road company  agreed  to  Issue  bondH,  and 
give  a  mortgage  therefor,  and  the  Instru- 
ment was  signed  In  the  name  of  the  presi- 
dent, and  was  not  the  deed  of  the  com- 

gany;  and  It  was  held  good  as  an  equlta- 
le  mortgage,  and  valid  against  subse- 
quent mortgagees  with  notice  of  it. 

This  courtcalled  the  right  of  the  Central 
Improvement  Company  in  Its  former  opin- 
ion an  "equitable  Hen, "and  sucb  it  Is. 
Thus  it  is  proper  to  decree,  not  specific 
performance,  but  compensation  in  money. 
The  question  has  been  raised,  what  mm 
shall  be  decreed  ?  It  Is  proposed  that  not 
the  full  sums  called  for  In  the  agreement 
shall  be  given,  but  that  a  valuation  be  put 
on  the  bonds  which  It  required  to  be  deliv- 
ered upon  some  such  process  as  that  by 
whlchcourts  of  lawascertaln  damages  for 
breach  of  contracta  to  sell  and  deliver 
property.  Different  processes  are  pro- 
posed. These  bonds  were  never  issued, 
never  listed  at  the  stock  exchange;  and 
we  cannot  safely  ascertain  their  market 
value,  for  tbey  had  none.  This  being  so, 
it  iB  proposed  that  we  apply  the  process 
called  cy  pres.  which  Is  applied  to  charita- 
ble bequests,  or  an  approach  as  nearly  as 
posHthleto  It.  I  fail  to  seethe  force  of  this 
proposition.  One  basis  suggested  la  the 
price  realised  at  a  sheriff's  sale  In  Philadel- 
phia, under  a  legal  proceeding  of  certain 
ponds  iBsued  by  the  Shenandoah  Valley 
Railroad  Company  as  the  bonds  going  to 
the  Central  Improvement  Company  under 
said  agreement.  This  sale  was  not  the 
proper  open  market  for  such  securities. 
The  bfmds  sold  were  part  of  a  second 
mortgage  issue  under  a  mortgage  secur- 
ing, not  $!)00.000,  as  called  for  in  the  agree- 
ment, but  $1,500,000.  It  seems  that  only 
f 500.000  In  bonds  were  Issued;  but  the 
mortgage  secured  $1,500,000,  and  the  In- 
dorsement on  the  bonds  stated  that  they 
were  parts  of  an  Issue  of  that  amount, 
and  the  stockholders  authorised  that 
amount,  and  there  might  have  been  an 
Bdilltlonallsflveunderlt.  The  Shenandoah 
Valley  Railroad  Company  was  not  gar- 
nished as  a  formal  party,  but  only  Mllnes, 
who  was  Its  president,  and,  when  he  an- 
swered, he  answered  that  the  bonds  were 
hi  preparation;  and  It  docs  not  appear 
that  they  had  been  IsHued  when  )udgnient 
was  rendered  against  the  garnishee.  These 
and  other  reasons  place  that  sale  under  a 
cloud  as  a  standard  of  iralue.  The  bonds 
bronght  only  $11,000  for  the  $250,000,  and 
there  In  evidence  tending  to  show  they 
were  largely  more  valuable.  BesidCT,  the 
ninrtgrtge  under  which  the  bonds  sold 
were  iHBued  made  them  subject  to  a  mort- 
gage of  January  1,  1870,  to  the  Farmer's 


Loan  ft  Trust  Company  tor  $2,250,000, 
with  7  per  cent.  Interest;  a  larger  interest 
than  that  to  which  the  bonds  due  to  the 
improvement  company  under  the  agree- 
ment were  subject. 

As  to  the  income  bonds,  they  bad  no 
market  value,  and  they  were  certainly  not 
lawfully  issued  at  that  time;  and  this  sale 
would  furnish  no  safe  basis.  (See, further, 
as  to  this  sale,  what  is  said  below. )  A  sale 
of  Its  right  to  $250,000  second  mortgage 
bonds  fur  $25,000,  to  Boyce,  vice-president 
of  the  Shenandoah  Valley  Railroad  Com- 
pany, by  the  Pennsylvania  Railroad  Com- 
pany, can  furnish  no  fair  criterion  of  value. 
The  Pennsylvania  Railroad  Company  was 
fostering  the  new  enterprise,  the  Shenan- 
doah Valley  Railroad,  as  an  Important 
feeder  to  Its  system  of  business  with  the 
Vir^nlas  and  the  south,  and  had  traffic 
arrangements  with  it,  had  advanced  mon- 
ey to  the  Improvementcompany to  further 
Its  work,  and,  as  the  record  fairly  leads  ns 
to  believe,  was  solicitous  to  aid  Its  cum- 
pletion,  and  was  selling,  as  It  supposed 
and  likely  was,  for  the  benefit  of  the  new 
project,  to  facilitate  its  release  from  cnn- 
barrassment,  or  to  further  new  contracts 
for  completion.  It  was  a  private  sale,  not 
In  the  proper  market  for  such  securities, 
and  at  beat  Is  only  a  circumstance  tending 
to  show  the  value. 

As  to  the  sale  made  by  .Tamlson  ft  Co.  to 
Clark  ft  Co.  by  agreement,  July  12. 1879, 
for  $25,168.85,  the  amount  of  the  Judg- 
ment of  Jamison  ft  Co.  against  theCnitral 
Improvement  Co.  It  was  a  sale  of  such 
right  as  would  be  acquired  under  the  sher- 
iff's Bale,  under  the  attachment  Id  Phila- 
delphia, as  the  agreement  provided  that 
Jamison  ft  Co.  should  buy  the  bonds  un- 
der that  sale.  If  they  should  not  go  at  a 
price  above  their  Judgment,  and  turn  them 
over  to  E.  W.  Clark  ft  Co.  This  was  a  pri- 
vate sale.  It  was  a  sale  of  such  right  as 
the  sheritrs  sale  would  confer,  with  the 
clouds  and  questions  over  It,  as  above 
stated,  with  the  additional  and  strong 
reason  against  this,  as  a  test,  that  Jami- 
son ft  Co.  only  aimed  to  realise  their  debt. 
That  attained,  they  were  satisfied.  A  pri- 
vate sale.  Influenced  by  private  considera- 
tions. The  evidence  of  Kelly,  a  banker, 
shows  that  such  second  mortgage  bonds 
as  those  called  tor  by  the  contract  would 
have  been  worth  at  least  par  in  1S83.  First 
mortgage  bonds  then  tor  the  first  time 
came  on  the  market,  and  commanded  from 
$110  to  $114. 

But,  in  my  opinion,  all  these  suggested 
processes  or  standards  for  the  ascertain- 
ment of  value  are.  If  not  Irrelevant.  Inap- 
plicable to  this  case;  and  I  refer  to  them 
only  In  deference  to  the  fact  that  they  are 
presented  for  our  consideration  by  coun- 
sel. If  a  party  covenant  to  deliver  anoth- 
er's stock  or  bonds.  In  an  action  tor  failure 
to  do  so.  we  would  apply  some  principle 
to  assess  the  damage.  The  general  rale 
would  seem  to  be  the  value  at  the  time  of 
the  breafh  of  the  contract.  2  Suth.  Dam. 
SS2.  The  court  of  appeals  of  Virginia  In 
Enders  V.  Board,  1  Grat.  872,  held  that, 
where  a  person  agreed  to  return  stocks  bor- 
rowed, the  measure  of  damages  was  the 
value  of  the  stocks  when  they  should  have 
been  delivered,  with  Intorest,  and  that 
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fhera  was  no  dtffBraace  In  this  respect  be- 
tween BtockB  and  otber  property.  But 
this  1e  not  a  contract  by  the  Shenandoah 
Valley  Sallroad  Company  to  deliver  stock 
of  another  corporation,  bntits  own  bonds, 

gromfsing  to  pay  a  debt  which  by  the 
ondB  It  wonld  aeknowledffe  itself  bound 
for.  Why,  in  such  case.seefc  any  theory  or 
ba^  of  valuation  for  the  bonds,  as  if  they 
were  commodities  ?  Property  or  commod- 
ities they  wonld  be  for  certain  purposes, 
but  not  here,  as  between  the  railroad  com- 
pany, debtor,  and  the  Improvement  com- 
pany, creditor,  in  the  ascertainment  of  a 
debt.  For  this  purpose  they  are  to  be  re- 
garded as  calling  for  the  payment  of  snms 
certain.  As  well  might  we  enter  opon  a 
qy  pra>  or  approximating  process  in  case 
one  man,  for  a  consideration,  agrees  to 
execute  another  his  bond, and  give  a  mort- 
gagetheretor.  Would  not  a  court  otequlty 
treat  the  demand  of  the  party  as  for  the 
certain  number  of  dollars,  as  If  the  bund 
had  tieen  in  fact  executed?  What  more 
simple  and  reasonable  than  to  say  that  the 
rallrood  company,  by  the  agreement,  ac- 
knowledged its«df  to  owe  the  improvement 
company  f250,000  payable  In  Its  own 
bonds,  and  that  the  bonds  themselves,  If 
delivered,  would  have  per  m  imported  a 
debt  of  a  certain  number  of  dollars?  The 
agreement  shows  that  for  the  surrender  of 
the  $^1 ,000  bonds  the  railroad  company  ac- 
knowledged a  liability  of  #250.000  payable 
In  Its  own  bonds ;  and  why  it  Is  not  liable 
In  Just  that  sum,  I  am  nnable  to  see.  On 
the  bonds,  bad  they  been  delivered,  an  ac- 
tion of  debt  could  be  maintained,  as  the 
bonds  are  the  principal  debt,  the  mort- 
gage onlysecuri^fori't.  .Tones,  Ry.Secur. 
§400;  Jones,  Mortg.  5  1216;  Camd^i  v.  AI- 
kire,  34  W.  Va.  674,  point  6.  and  citations. 
Equity  regards  that  as  done  which  ought 
to  have  been  done.  Certainly,  this  is  Just, 
as  between  the  railroad  company  and  the 
improvement  company;  It  being  the  letter 
of  the  agreement,  and  it  requiring  the  rail- 
road company  only  to  pay  the  amount 
which  It  a^freed  to  pay.  The  Improvement 
company  has  the  same  rlgbtto  recover  the 
sum  called  for  In  dollars  as  have  the  first 
mortgage  bondholders.  Is  It  fair  to  say 
that  the  railroad  company  can  be  allowed 
to  say  that  It  does  not  owe  so  many  dol- 
lars, m  the  face  of  the  letter  of  Its  agree- 
ment, and  Rsk  us  to  walk  paths  which  are 
nncertain. largely  hypothetical,  and  out  ol 
the  natural,  plain  route,  to  seek  a  process 
to  reach  a  sum  at  best  only  approximate? 
Shall  the  railroad  company  have  leave  to 
cut  down  and  depredate  the  sum  nomi- 
nated In  Its  own  bond?  If  so,  why  may 
not  any  debtor  do  so?  We  think  It  does 
not  Ue  with  the  debtor  company  to  do 
this;  and,  if  it  cannot  complain  of  having 
the  letter  of  Ite  agreement  made  the  meas- 
ure of  its  liability,  who  can  complain? 
Not  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company;  for.  If  such  be  the  right 
of  the  Improvement  company  against  the 
railroad  company,  that  measure  must 
stand  valid  against  the  Fidelity  Company, 
as  It  had  notice  of  the  right  of  the  Im- 
provement company,  as  this  court  hereto- 
fore decided.  We  hold  that  for  the  second 
mortgage  bonds  the  Central  Improvement 
Company  Is  entitted  to  9250,000  with  inter- 


est  from  the  1st  day  of  April.  1879,  sobjeot 
to  n  credit  on  that  claim  of  SH>000.  pro- 
ceeds of  the  sale  in  Philadelphia,  and  for 
income  bonds,  9370,224,  without  Interest. 
The  agreement  provides  for  the  delivery  to 
the  Improvement  company  of  income 
bonds,  at  GO  cents  on  the  dollar,  for  the 
capital  stock  of  the  Improvement  company 
paid  in  and  expended,  with  Interest.  The 
amount  paid  in  was  9188,000.  which,  with 
interest  itotd  January  7.  1878,  to  April  1, 
1R70,  amounts  *to  the  sum  of  91^9,612, 
which,  being  doubled,  forms  the  said  sum 
of  9879,224,  for  which  sum  income  bonds 
were  doe  the  improvement  company.  But 
this  bears  no  interest.  That  bond  prom- 
ises the  payment  of  interest  "  only  oat  of 
tbe  Income,  rents,  issues,  and  prodts,  semi- 
annually, on  the  first  day  of  Jannaty  and 
July  in  each  year,  if  the  iQcome,  rents,  is- 
sues, and  profits  of  the  said  company.  In 
the  several  years  during  which  this  bond 
is  running  to  maturity,  enables  It  so  to 
pay,  after  paying  the  necessary  expenses 
of  keeping  in  repair  and  operating  the  rail- 
road of  said  company,  and  after  paying 
the  interest  on  all  liabilities  and  obliga- 
tions of  the  said  Shen.  Val.  R.  B.  Co.  prior 
to  the  date  hereof."  It  does  not  appear 
that  there  was  Income  from  the  operation 
of  the  railroad  to  pay  interest;  and.  Its 
payment  being  conditional  upon  Auch  in- 
come, interest  cannot  be  paid.  But  I  do 
not  see  that,  merely  because  the  Improve- 
meat  company  claimed  a  larger  amoant, 
bnt  was  held  bound  to  take  a  less,  that 
should  bar  It  from  interest  on  Its  daJm 
for  second  mortgage  bonds.  Sbtpman  v. 
Bailey,  20  W.  Va.  MO. 

I  come  now  to  a  question  which  seems 
to  have  been  greatly  contested  in  the  cir- 
cuit court,  and  is  so  contested  here,  and 
without  plausible  ground,  as  It  seems  to 
me,  in  view  of  the  opinion  handed  down 
February  26, 1889.  This  question  Is  this: 
In  the  lien  of  the  Central  Improvement 
Company,  for  the  compensation  It  Is  enti- 
tled to,  prior  or  subsequent  to  the  first 
mortgage  to  the  Fidelity  Insurance,  Trust 
A  Safe-Deposit  Company?  We  answer 
that  it  is  subsequent  to  that  first  mort- 
gage, though  that  mortgage  iBSubsefjuent 
in  date— April  1, 18S0— to  the  agreement  of 
April  29, 1R78,  to  the  extent  of  915.000  per 
mile,  with  Interest  at  6  per  cent.  In  deliv- 
ering tho  opinion  of  this  court,SNYi)BR,P., 
said;  "I  am  therefore  of  opinion  that  the 
Fidelity  Company  la  not  a  purchaser  with- 
out notice  as  to  the  said  equitable  lien 
of  the  improvement  company.  Having 
reached  this  conclusion.  It  Is  apparent 
there  Is  no  foundation  for  tbe  contention 
of  the  Improvement  company  that  the 
railroad  company  has  disabled  Itself,  by 
Biibsequent  mortjragea,  from  performing 
Its  part  of  the  said  agreement  of  April  29, 
1878.  All  these  mortgnges  aresubordlnate 
to  the  claim  of  tlie  improvement  company 
nndersaid  agreement;  andsalddaim  may 
be  enforeed.  not  only  against  the  railroad 
company,  but  against  those  claiming  un- 
der said  mortgages. "  It  is  urged  that  this 
langtiage  subordinates  the  first  mortgage 
of  the  Fidelity  Company  to  the  Hen  of  the 
improvement  company.  Itwould  beto  no 
purpose  to  refer  In  lengthy  detail  to  the 
elaborate  and  able  arguments  made  to 
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saHtaln  this  claim  of  priority  (or  tbe  Im- 

Srovement  company.  LanKuago  aeed  In 
le  conrt'B  opinion  to  tbe  eOect  that  the 
mortfra^  trustee  could  only  do  what  the 
mortgagee  authorised  him  to  do,  and  that 
his  releaae  could  not  pr^udlce  rights  of 
bondholders  whose  bonds  were  unpaid, 
and  that  the  Fidelity  Company  bad  notice 
of  the  rights  of  the  improvement  company, 
la  referred  to  as  countenancing  tbe  propo- 
sition that  the  first  mortgage  to  J.  Edgar 
Thompson  for  bondbuldeqs,  dated  Octobw 
15,  1872,  nnder  which  the  Improvement 
company  held  the  f531,000  bonds  which 
were  cancelled,  was  alive,  and  in  force, 
and  that  the  release  did  not  Impair  It; 
and,  aa  the  second  mortgage  bonds  bad 
not  been  delivered  to  the  improvement 
company  under  the  agreement,  the  lien  of 
the  Improvement  company  forcompensa- 
tion  was  prior  to  that  of  the  first  mort- 
gage to  the  Fidelity  Company.  President 
Snydkk  used  language  here  referred  to 
only  in  process  of  reasoning  leading  to  the 
conclusion  that  theactof  thetruKtee  could 
not  destroy  rights  nnder  the  mortgage  of 
1872  yet  unsatlsfled,  and  that,  as  the  Im- 
provement company  had  right,  under  tbe 
agrf^ment  of  April  29, 1878,  to  second  mort- 
gage bonds  In  place  of  the  bonds  it  h^d 
under  the  mortage  of  lij73,  the  subsequent 
mortgagee  was  a  purchaserwlth  Dotu»  of 
the  right  of  the  Improvement  company 
under  said  agreement;  and  It  Is  plain  (rum 
tbe  whole  opinion  that  tbe  language  re- 
ferred to  was  not  used  to  maintain  or  In- 
dicate that  a  right,  under  the  agreement, 
to  compensation,  took  precedence  as  alien 
over  the  first  mortgage  of  the  Fidelity 
Company.  The  conclusion  that  tbe  Pidel- 
Ity  Company  had  notice  of  th?  rights  of 
tbelmprovemen  tcompany  nnder  the  agree- 
ment, and  all  its  mortgages  were  subject 
to  that  right,  only  meant  that  whatever 
was  the  right  of  the  improvement  com- 
pany under  the  agreement  was  to  be  pre- 
ferred to  the  mortgages.  Had  It  been  still 
owner  of  bonds  under  tbe  mortgage  of  Oc- 
tober 15, 1H72,  the  mortgage  would  be  still 
alive,  and  would  give  prfurlty  over  tbe  later 
mortgage  to  the  Fidelity  Company;  but, 
the  improvement  company  having  by  said 
agre(>ment  surrendered  its  bonds  under  the 
mortgage  of  October  16, 1872,  and  consented 
to  take  second  mortgage  bonds  in  place  of 
tbem,  that  agreement,  not  the  mortgage  of 
1872,  became  tbe  touchstone  of  its  rights; 
and  the  position  as  a  lienor  given  to  the 
Improvement  company  by  that  agreement 
is  its  true  position.  The  opinion  of  this 
court  did  say:  "AH  these  mortgages  are 
suburdinate  to  the  claim  of  the  Improve- 
mentcoiiipany  under  said  agreement;  and 
said  claim  may  be  enforced,  not  only 
against  tbe  railroad  company,  bnt  against 
those  claiming  under  said  mortgages. " 
This  language  is  pressed  in  argument  to 
establish  for  the  improvement  compnny 
priority  in  order,  as  lienor,  over  the  Fidel- 
ity Company's  first  mortgage.  It  Is  not 
capable  of  such  construction,  taken  either 
as  an  Isolated  pessage.  or  in  connection 
with  other  parts  of  the  opinion.  If  it  were 
to  be  rewritten,  I  do  not  see  that  Its  per- 
spicuity or  accuracy  could  be  improved. 
It  does  not  say,  simply,  tbat  "all  these 
mortgages  aresubordinate  to  thedalma  of 
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the  Improvmentcompany,  "bnt  Immediate- 
ly adds  the  words  "under  said  agree- 
ment, "  making  the  clause  read :  "  All  tbeee 
mordeagea  are  subordinate  to  the  claim  of 
tbe  Improvement  company  undo-  sidd 
agreement."  Then  we  appeal  to  that 
agreement  to  lewn  what  Is  tbe  claim  and 
right  under  it  vested  In  the  improvement 
company.  Thlscourt  held  thatltsSSSl.OOD 
of  bonds  under  the  mortgage  of  October 
15,  1872,  had  been  effectually  canceled,  and 
that  In  place  of  them  tbe  rights  of  tbe  Im- 
provement company  were  reposed  In  the 
agreement  of  April  29, and  that  this 
agreement  was  valid  aa  to  both  the  nUl- 
road  and  Improvement  companies;  and  I 
can  discover  no  appearance  of  reason  to 
claim  that,  notwithstanding  this,  that 
mortgage  still  gives  rank  to  tbe  lien  under 
a  different  Instrument,  when  that  instru- 
ment itself  gives  tbat  Hen  a  different  rank. 
Tbe  bonds  were  cancded ;  and  yet  this 
equitable  claim  holds  their  place  as  a  lien, 
when  that  equitable  claim  arises  under  the 
said  agreement,  which  IteeH  gives  a  place 
as  a  lien  to  the  child  of  Its  creation. 

The  result  of  our  former  decision  Is  that 
said  agreement  of  April  29, 1S78,  Is  binding 
on  railroad  company,  on  Improvement 
company,  and  on  the  Fidelity  Company. 
Itexpressiy.saw  that  after  tbe  Improve* 
meat  company  bad  failed  to  go  on  with 
the  work  of  constructing  tbe  railroad,  and 
it  had  long  been  susiiended,  both  parties 
desired  that  the  bonds  h^d  by  the  im- 
provement company  should  be  retired  and 
canceled  In  order  tbat  a  new  contract  be- 
tween John  8atterlee  &  Co.  and  Alfred 
Creveling  and  the  railroad  company  may 
be  carried  out  for  tbe  completlun  o(  the 
road :  and  It  provides  In  clause  1  that  tbe 
securities  deposited  with  the  Pennsylvania 
Railroad  Company  for  tbe  wnount  ad- 
vanced to  the  Central  Improvement  Com- 
pany be  surrendered  by  tbe  Pennsylvania 
Railroad  Company  to  the  Shenandoab 
Valley  Railroad  Company;  tbe  Pennsyl- 
vania Railroad  Company  agreeing  to  re- 
ceive in  exchange  therrtor,  nnder  an  agree- 
ment already  made  between  salit  compa- 
nies, 9250,000  of  an  Issue  of  $500,000  6  per 
cent,  currency  second  mortgage  bonds  f4 
theSbenandoah  Valley  Railroad  Comptuiy, 
subject  to  a  prior  lien  of  $15,000  per  mile  of 
first  mortgngeO  per  cent,  bonds,  which  sec- 
ond mortgage  bonds  tbe  Shenandoah  Val- 
ley Railroad  Company  agreed  to  ddlverto 
the  PennsylvanlaRailrtiadCompany ;  and 
it  provides  In  clause  2  that  the  Oraitral  Im- 
provement Company  should  deliver  to  the 
Shenandoah  Valley  Railroad  Company  all 
the  first  mortgage  bonds  of  tbe  Shenandoah 
Valley  Railroad  Company  held  by  it ;  and  It 
provides  In  clause  S  tbat  the  Slienandoah 
Valley  Railroad  Company  should  issue  and 
deliver  to  the  Central  Improvement  Compa- 
ny $250,000  of  the  second  mortgf^  bonds 
aforenald ;  and  it  proWdee  in  clause  4  that 
the  Shenandoah  Valley  Railroad  Company 
should  issue  and  deliverto  the  Central  Im- 
provement Company.  In  payment  of  stock 
paid  by  the  stockholders, certain  Improve- 
ment bonds,  which  Improvement  bonds 
were  to  be  subject  only  to  the  first  and 
second  mortgage  bonds  in  the  agreement 
mentioned. 

Here  observe  that  the  agreement  refers 
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to  the  new  contract  for  the  completion  of 
the  road  made  by  the  Sbenandoah  Valley 
Railroad  Company  with  Satterlee  it  Co. 
and  Crevellnjf,  and  makes  conceBalona  In 
onlerthat  It  might  be  carried  oat;  and 
thus  both  parties  know  of  and  approve  It, 
and  desire  It  to  be  cai-ried  oat,  and  It  be- 
comes a  part  and  parcel  of  the  agreement. 
What  18  that  contract?  It  bears  date 
April  8. 1S78,  shortly  before  tbe  agreement 
of  April  29th,  and  provides  that  John  Sat- 
teriee  &  Co.  and  Alfred  Crereling  shall 
complete  the  railroad,  and  receive  as  pay- 
ment certain  stock,  and  "also  flrst  mort- 
sage  bonds  to  the  amount  of  fonrteen 
thonsaud  dollars  per  mile  of  completed 
road  ont  of  the  total  Issue  of  fifteen  thou- 
sand dollars  per  mUe. "  It  provides,  also, 
that  "one  thousand  dollars  per  mile  of 
first  mortgaEe  bonds  shall  be  retained  by 
the  party  of  the  first  part  fur  tbe  exclusive 
purpose  of  settling  tor  the  rtgbt  of  way, 
and  for  any  claim  that  may  now  be  due 
against  said  railroad  company. "   It  also 
provides  that  "the  party  of  tbe  flnit  part 
agrees  to  issue  the  flrstmortgage  bonds  to 
the  fixed  limit  ol  fifteen  thousand  dollars 
per  mile  lor  each  mile  of  road  bnilt  under 
the  terras  of  this  contract.  SaJd  party  of 
the  first  part  agrees    •  *   •   to  remove, 
or  cause  to  be  removed  and  canceled,  all 
liens.  Judgments,  or  demands  that  are  now 
against,  or  may  be  against,  said  railroad, 
or  any  of  its  securities,  and  not  to  give 
any  Hens,  mortgagra,  or  other  Incum- 
branoea  that  will  in  any  way  affect  said 
nUlroad,  or  impair  the  value  ol  Its  first 
ntortjraKe  bonds,  limited  to  fifteen  thon- 
sand  dollars  per  mile  ol  completed  road. " 
It  contained  also  tbe  clause:    "The  par- 
ties of  the  first  part  agree  to  InmiHh  free 
of  cost  to  the  parties  of  the  second  part  all 
tbe  right  of  way,  and  to  surrender  all  Im- 
provementB  now  made  in  the  line  of  the 
road,  each  as  grading,  masonry,  and  all 
work  heretofore  done  on  tbe  line  of  the 
said  railroad,  tree  and  nnlncumbered,  to 
tbe  parties  of  the  second  part. "  The  im- 
provement company  bad   $531,000  first 
mortgage  bonds  on  an  Incumplete  rail- 
road, and  they  were  of  little  or  no  value, 
and  it  was  subject  to  a  claim  for  damages 
for  breach  ol  contract  to  build  the  road. 
Taking  its  agreement  of  April  29, 1878,  In 
connection  with  the  Satterlee  contract,  It 
is  plain  that  the  improvement  company, 
to  get  some  return  for  tbe  work  it  had 
done,  and  free  itself  from  damages,  agreed 
to  tlie  creation  of  a  first  mortgage  bond, 
to  be  used  In  finishing  the  railroad,  and 
that  the  railroad,  and  the  work  of  gred- 
liiff.  masonry,  and  other  work  It  had  done 
oij  it.  sboold  be  surrendered  to  that  first 
mortgagee  free  of  lien  and  incumbrance. 
Howconid  It  be  freeof  incumbrance  to  the 
n'>w  first  mortgagee,  if  yet  tbe  lien  of  the 
old  mortgage  of  October  16,  1872,  whs  to 
continue  in  force?  Theimprovementcom- 
pany  agreed  to  surrender  for  retirement 
and  cancellation  its  first  mortgage  bonds, 
and  dlsencnmber  tbe  railroad  property, 
and  createnewfirat  mortgage  bonds  to  go 
to  Satterlee  ft  Co.  and  Creveling,  and  to 
take  in  lieu  of  Its  old  first  mortgage  bonds 
second  mortgage  bonds,  being  half  of  an 
imrae  of  9500,000  second  mortgage  bonds, 
wbieli  the  agreement  required  to  be  Issued, 


which  necessarily  took  a  rank  second  to 
the  first  mortgage  bonds  which  the  agree- 
ment itself  recognized.  The  veiy  term 
"second  mortgage  bonds"  means  bonds 
subject  to  first  mortgage  bonds.  But  what 
first  mortgage  bonds  were  meant  In  the 
agreement?  PIalnl.T,  those  to  be  issued  to 
go  to  Satterlee  &  Co.  and  Creveling,  to  fin- 
ish tbe  road.  And  this  contract  also  pro- 
vided for  the  removal  of  liens  that  preju- 
diced the  first  mortgage  bonds  to  be  issued 
under  it, so  that  such  bonds  should  not  be 
Incumbered  by  any  prior  liens.  Howeould 
this  be  the  cose, if  tbe  old  mortgage  bonds 
of  1872  should  continue,  or  tbe  lieu  of  said 
mortgage  continue?  The  agreement  pro- 
vided that  for  its  patd-ln  stock  the  im- 
provement company  should  take  income 
bonds  "to  be  subject  only  to  the  first  and 
second  mortgage  bonds  ber^  mentioned." 
Plainly,  the  first  mortgage  bonds  which 
were  to  be  issued  to  Satterlee  &  Go.  and 
Creveling,  not  thoue  which  were  to  be  re- 
tired aud canceled,  and  the  $500,000  second 
mortgage  bonds  that  were  to  go  to  tbe 
Pennsylvania  Railroad  Company  and  the 
Central  Improvement  Companyin  place  of 
tbme  they  surrendered,  are  here  referred 
to.  Thus,  this  agreement,  which  has  been 
held  binding  on  tbe  improvement  compa- 
ny, and  which  is  the  sole  repository  of  that 
company's  rights,  subordinates  In  order, 
as  a  lien  on  the  railroad  property,  the  sec- 
ond mortgage  and  income  bonds  which 
the  improvement  company  was  to  receive 
under  that  agreement,  and  concedes  a  pref- 
erence to  the  first  mortgage  bonds  therein 
contemplated.  I  do  not  see  how  we  can 
say  that  the  bonds  held  by  the  Improve- 
ment company  nnder  the  mortgage  ol  Oc- 
tober 15,  1872,  were  etfeetlvely  canceled, 
and  yet  give  the  date  of  the  lien  of  those 
bonds  to  second  mortgage  bonds  not  men- 
tioned In  that  mortgage.  It  has  bound 
itself  to  retire  and  cancel  those  bonds. 

A  theory  proposed  in  behalf  of  the  im- 
provement company,  based  on  asomewbat 
different  line  of  an^ment  from  that  rest- 
ing on  a  mlBConstructiou  of  the  opinion  of 
this  court,  Is  that  when  the  agieement  of 
April  29,  1878,  was  made  that  company 
held  said  first  mortgage  bonds,  and  that 
agreement  was  executory,  and  said  com- 
pany bound  itself  to  surrender  such  bunds 
only  provided  thai  the  second  mortgage 
bonds  should  be  delivered  to  It,  and  that 
it  can  be  deprived  of  Its  Hen  only  In  that 
way,  and  none  other.  In  which  It  agreed 
to  be  deprived  of  it,  and  that  no  release 
can  affect  that  Hen  until  thecompensation 
to  be  fixed  under  said  agreement  shall  be 

gaid  It,  inasmuch  as  no  second  mortgage 
onds  were  delivered  to  it.  But  this  court 
has  held  tbat  the  bonds  have  been  can- 
celed, and  that  the  release  Is  operative  ex- 
cept as  to  the  right  to  compensation  un- 
der said  agreement,  and  that  agreement  It- 
self makeetheright  to  compensation  to  the 
Improvement  company  second  and  subject 
to  the  first  mortgage  bonds  to  be  Issued 
after  the  date  ol  said  agreement,  pursuant 
to  tbat  agreement  and  the  Satterlee  &  Go. 
and  Creveling  contract;  and,  though  this 
argument  treats  the  non-de^lvery  of  tbe 
bonds  called  for  by  the  agreement  as  the 
act  on  which  alone  thellen  of  tbe  mortgage 
ol  1872  should  cease,  this  conit  treats  tEe 
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case  as  though  that  act  had  been  done  as 
It  was  agreed  to  be  done. 

Another  contention  presented  In  argu- 
ment iB  thatir  the  Shenandoah  Valley  Rail- 
road Company  had  complied  with  said 
ai^reenieut  when  it  should  hare  done  so, 
when  It  canceled  the  firat  mortgage  bonda 
held  by  the  improvement  company,— eay 
April  1,  l87iJ,— and  dellvored  the  bonds  It 
had  stipulated  to  deliver,  tliey  could  bare 
been  sold  years  ago  at,  or  nearly  at,  par, 
and  that  th»  Improvement  company  Is  en- 
titled to  the  highest  market  price  which 
could  have  been  realized  between  that 
date  and  the  decree  in  the  cause,  and  that 
tlM  Improvement  company  haa  been  tfauR 
damaged,  and  Is  entitled  to  damages  on 
that  score,  and  tbat,  as  the  railroad  com- 
pany so  fulled  to  deliver  when  it  should 
have  delivered  the  bonds,  whereby  the  Im- 
provement company  lost  the  highest  mar- 
ket price,  a  court  of  equity  should  accord 
to  the  compensation  It  is  to  receive  a  pri- 
ority over  the  Fidelity  Company  mort- 
gage, and  not  give  it  a  second  place,  where- 
by It  may  realize  much  less  for  Its  bonds 
than  it  would  have  realised  from  a  sale  in 
the  market.  Now,  an  answer  to  thin  the- 
ory which  at  once  prominently  presents 
itself  is  that  until  since  the  decision  of  this 
court  in  February,  1889,  that  company  re- 
pudiated, antagonized  as  not  binding  on 
it,  the  agreement  of  April  29,  1878,  and 
claimed  the  full  amount  of  9531,000  first 
mortgage  bonds ;  and,  so  far  as  its  con- 
duct shows,  it  would  not  hnverecelved  the 
bonds  under  said  agreement  had  they  been 
tendered. 

'Che  decree  of  the  circuit  court  is  errone- 
ous in  glvirife  the  compensation  decreed  to 
the  Central  Improvement  Company  prefer- 
ence aud  priority  as  a  Hen  on  the  railroad 
property  over  the  bonds  secured  by  the 
mortgage  dated  April  1,  1880,  from  the 
Shenandoah  Valley  Railroad  Company  to 
the  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company.  The  bonds  secured  by 
that  mortgage,  to  the  extent  of  ¥15,000 
per  mile  of  railroad,  with  Interest  on  such 
bonds  at  the  rate  of  6 — not  7— per  cent, 
per  annum,  have  preference  as  alien  over 
the  amount  due  as  compensation  to  the 
said  Improvement  company  under  said 
agreement  of  April  29. 1S78. 

It  is  contended  by  the  Slienandonh  Val- 
ley Railroad  Company  and  the  Fidelity 
Company  that  all  right  of  the  Central  Im- 
provement Company  to  equitable  compen- 
sation has  beeuextlDgulHhPd  byanattacb- 
ment  pntceeding  in  X'hlladelphla  at  the 
Bultof  B.K.  Jamison  &  Co. against  Mlluea. 
Jamison  &  Co.  had  recovered  judgment 
against  the  Central  Improvement  Com- 
pany for  $25,1GS.S5  on  July  10,  1877.  On 
July  5, 1870,  an  attachment  IsBued  for  the 
amount  of  sold  judgment ;  and  It  com- 
manded that  "  William  Milnes,  president 
Shenandoah  Valley  Railroad  Company, 
garnishee,"  be  summoned  to  show  cause 
why  said  judgment  should  not  be  levied  on 
the  effects  of  the  Central  Improvement 
Company  in  the  hands  of  the  garnishee. 
On  July  25,  1879,  Milnes, for  himself,  and  as 
president  of  the  Shenandoah  Valley  Rail- 
road Company,  filed  answers  to  interroga- 
tories as  to  eHerts  of  the  improvement 
company  or  railroad  company  in  his 
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hands,  stating:  "I  have  9^,000  of  the 
second  mortgage  bonds  of  theStienandoata 
Valley  Railroad  Company  now  In  course 
of  preparation.  Also,  Income  bonds  of 
said  railroad  now  in  course  of  prepare^ 
tlon,  to  an  amount  not  l^s  than  $178,000. 
I  hold  these  secarities  as  the  property  of 
the  Central  Improvement  Company  or 
their  assigns.  I  hold  these  securities  as 
president  of  the  Shenandoah  Valley  Rail- 
road Company.  I  bold  nothing  Individu- 
ally." On"  September  11,  1879,  a  rule  issued 
against  the  garnishee  to  show  cause  why 
judgment  should  not  be  entered  against 
him  upon  his  answers,  which  was  served 
on  Milnes  September  12, 1879,  aud  on  Mc- 
Keehan,  secretary  of  Central  Improvement 
Company,  13th  September,  l«79.  On  Sep- 
tember 16,187a,judgment  was  entered  that 
"plaintiff  recover  of  William  Milnes,  Jr., 
president  of  the  Shenandoah  Valley  Rail- 
road Company,  garnishee  of  the  Central 
Improvement  Company."  certain  sums. 
On  September  18, 1879,  a  writ  Issued  com- 
manding the  sheriff  to  makeof  the  proper- 
ty of  Central  Improvement  Company  "  in 
tliehands  and  possession  of  William  Milnes, 
Jr.,  president  of  the  Shenandoah  Valley 
Railroad  Company,  garnishee,"  certain 
sums  in  favor  of  Jamison  &  Co.,  for  non- 
payments of  a  certain  Judgment  obtained 
against  said  garnishee.  This  writ  was 
levied  September  18, 1879,  on  250  second 
mortgage  bonds  of  the  Shenandoah  Val- 
ley Railroad  Company,  of  the  par  value  of 
91,000;  also,178incomebondBof  samecom- 
pany,  of  par  value  of  91.000.  They  were 
sold  by  the  sheriff  for  911.000  on  October 
13,  1879.  The  bonds  thus  sold  vrere  part 
of  an  issue  of  91 ,500,000  second  mortga^> 
bonds,  whereas  the  agreement  of  April  29, 
1878,  gave  the  improvement  company  half 
of  an  issue  of  only  9&00,000.  It  is  said  only 
9500,000  second  mortgage  bonds  were  act- 
ually Issued  under  order  of  directors;  but 
the  mortgage  secured  91i'')00,000,  and  the 
bonds  recite  that  they  belong  to  a  series 
of  91.500.000,  and  a  further  issue  might 
takeplace.  This  would,  or  might.greatly 
depreciatethebond.  The  agreement  called 
for  an  issue  limited  to  9500.000,  not  91*600,- 
000.  The  Income  bonds  to  be  Issued  under 
the  agreement  were  by  it  "to  be  subject 
only  to  the  first  and  second  mortgage 
bonds  herein  mentioned."  The  income 
bonds  sold  were  not  secured  by  mortgage. 
I  think  they  were  a  part  of  a  series  of 
$400,000.  whereas  the  Improvement  com- 
pany's income  bonds  were  less  in  aggro- 
gate,  and  had  place  next  to  the  first  and 
second  mortgage  bonds.  The  bonds,  both 
mortgage  and  Income,  which  were  to  go 
to  the  luiprovement  company,  were  to  be 
subject  to  first  mortgage  bonds  bearing  6 
per  cent.  Interest,  whereas  those  mortgage 
bonds  wei-e  m  ade  subject  to  bonds  bearing 
7  per  cent.  Interest,  payable  in  gold,  se- 
cured by  mortgage  to  Farmers'  Loan  & 
Trust  Company  dated  January  1,  18TU. 
thns  being  subject  to  larger  priority  than 
the  agreemtmt  allowed.  Again,  this  at- 
tachment was  against  "  William  Milnes. 
Jr.,  president  Shenandoah  Valley  Railroad 
Company,  garnishee."  not  against  the 
company.  Those  words  described  him  as 
president,  and  are  merely  descriptio  per- 
sonm.  Rand  v.Hale,  3  W.ya.  495;  Bunk  t. 
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Coanty  of  L#wis,  28  W.  Va.  27.S,  292 ;  Early  v. 
Wilkinson,  9  Grat.  71 :  3  Rob.  Pr.  (New.)  64. 
The  Shenandoah  Valley  Railroad  Compa- 
ny, tbouffb  It  was  the  debtor  and  custo- 
dian, and  ander  l^al  obligation  to  deliver 
them,  vaBuot  as  a  corporation  a  party  or 
garnishee.   The  lodgment  on  the  attocb- 
nientwaa,  for  similar  reasons,  not  alud^- 
ment  against  the  company,  but  personal, 
agalDHt  Milnes.   As  to  the  execution  under 
which  the  levy  and  sale  were  made.  It 
seema  to  me tostand  on thejudgraent  ren- 
dered on  the  atcacbment  against  Milnes, 
gamtsfaee;  not  on  that  rendered  in  1S77 
against  the  Coitral  Improvement  Com- 
pany. There  was  no  order  of  the  court  to 
eell  these  bonds  under  the  attachment. 
In  King  V.  Hyatt,  41  Pa.  St.  229,  the  opin- 
ion says:   "The  Judgment  lu  this  case 
might  have  been  more  simple,  to-wit,  for 
the  amount  due  to  plalutiR  and  costs, 
(stating  the  amount,)  to  be  levied  on  the 
bonds  of  the  city  of  Erie  belonging  to  the 
defendant  Barr  In  the  hands  of  the  gar- 
nishee." In  this  judgment  "Uiem  was  no 
such  direction.   Now,  we  may  say  that 
nnder  the  attachment.  If  the  proper  custo- 
dian, the  Shenandoah  Valley  Railroad 
Company,  bad  been  the  garnishee,  these 
negotiable  bonds  themselves,  from  their 
negotiable  character  and  currency,  might 
have  been  subjected,  or  that  an  ordinaiy 
ezecotion  on  the  original  judgment  against 
the  Improvement  company  might  have 
been  levied  upon  them.   King  v.  Hyatt, 
supra.   But  thisjudgment  was  not  against 
tbeShenandoah  Valley  Railroad  Company, 
but  against  Milnes ;  and  theexecutlon  was 
on  that  Judgment,  not  the  former.  For 
the  reason  that  thisisnojudgnieutagainst 
the  Shenandoah  Valley  Railroad  Company, 
it  wonld  not  estop  the  improvement  com- 
pany from  setting  up  the  demand  against 
said  railroad  company;  and,  even  If  the 
railroad  company  had  been  properly  made 
garnishee,  the  Judgment  against  It  as  gar- 
nishee wonld  not  estop  the  Improvement 
company  from  setting  up  the  demand 
against  the  railroad  company  as  a  mere 
matter  of  estoppel  or  preclusion  by  judg- 
ment, as  Is  conceded  In  this  case,  under 
the  decision  of  the  supreme  court  of  Penn- 
sylvanlaln  RulT  v.Kuff,85  Pa.  St.  333.  But 
notwithstanding  this,  still,  if  the  proceed- 
ing. Judgment,  and  execution  had  been 
against  the  Sbenandoab  Valley  Railroad 
Company  as  garnishee,  and  not  against 
a  person  described  as  Ite  president,  the  ti- 
tle to  the  negotiable  bonds  might  have 
passed  by  sale  under  It. 

But  there  Is  further  reason  against  the 
effect  attributed  to  said  proceeding.  When 
Milnes  answered,  July  25, 1879,  the  bunds 
were  In  course  of  preparation,  as  he  said ; 
but  the  resolution  of  the  directors  author- 
izing tfa^r  issue  was  not  passed  on  til  Au- 
gust 4, 1879,  and  that  authorising  Income 
bonds  on  September  29, 1879.  The  Judg- 
ment against  garnishee  wasSeptember  15, 
1S79.  The  mortgage  under  which  these 
bonds  Issued,  tbough  It  bears  date  July  1, 
1^71,  wasnot,lt  isconceded,anditis8hown 
on  its  face,  executed  until  after  August  4, 
1S79;  for  it  says  it  Is  subject  to  mortgage 
of  January  1, 1879*  to  Farmers'  Loan  A 
Trust  Company,  and  it  recites  a  resolution 
of  dlrectotf  to  Issue  the  bonds  passed 


August  4, 1879.  The  mortgage  was  ac* 
knowledged  October  1,  1879;  recorded,  Oc- 
tobers, 1879.  Theremlghthavebeen  mort- 
gage bonds  In  form,  orpapera  in  their  form, 
though  unsecured  by  mortgage  actually 
executed,  prior  to  the  acknowledgment  and 
recordation  of  this  mortgage.  From  the 
Bheriff's  levy  It  would  appear  there  were 
bonds.  But  his  receipt  for  the  bonds  to 
Milnes  is  dated  October  11,  1879;  thus 
somewhat  rendering  it  doubtful  whether 
they  were  then  In  existence,  fully  executed. 
And  the  mortgage,  on  its  face,  shows  a  res- 
olution of  the  stockholders  as  follows: 
"Resolved,  that  the  tollowlngcertlfleate  be 
placed  upon  each  of  said  gold  bonds  for 
the  signature  of  the  trustee  or  trustees, 
viz. "  (Here  follows  certificate.)  And  the 
draft  of  bond  incorporated  In  the  mortgage 
says :  "  This  bond  shall  no  t  become  obliga- 
tory until  the  certificate  hereon  Is  duly 
signed  by  the  said  trustee."  Now,  W.  H. 
Travers,  the  trustee,  did  not  accept  the 
trust  until  Septemer  20,  1979.  Could  there 
be  any  legal  bond  still  then  ?  Can  we.  at 
least,  say  there  were  in  fact  any  bonds  at 
the  date  of  the  levy  of  the  attachment  or 
of  the  judgment  against  Milnes,  or  at  date 
of  sheriff's  levy?  Those  who  would  avail 
themselves  of  thisproceedingshould,  under 
these  circumstances,  show  that  the  pro 
ceeding  is  operative  upon  these  bonds. 
There  is  no  evidence  to  show  that  these 
second  mortgage  bonds  were  in  existence 
when  the  judgment  was  rendered  against 
the  garnishee.  As  no  resolution  of  direct- 
ors to  Issue  income  bouds  was  passed  un- 
til September  29, 1879.  they  werenot  legally 
lu  existenceat  the  dateot  Judgmentorlevy 
of  execution  on  them.  There  can  be  no 
pretense  to  say  that  the  proceeding  passed 
title  to  the  income  bonds.  Certaiuly,  it  Is 
clear  that  the  bonds  sold  were  merely  in 
preparation  on  July  26,  1879,  when  the 
garnishee's  answers  were  filed,  though  un- 
til August  4th  the  directors  bad  not  aa- 
thorlzed  their  issue. 

It  is  claimed  that,  under  the  Pennsyl- 
vania statute,  property  not  In  the  gar^ 
nishee's  hands  when  he  Is  summoned,  nut 
coming  to  htm  before  Judgment,  is  liable  to 
the  attachment.  Sllverwood  v.  Bellas,  8 
Watts,  420,  is  cited  for  this  position .  It  was 
a  case  arising  whereafter  garnishment  the 
garnlBhee  i-ecelved  money  of  the  debtor  to 
send  to  him.  The  court  says  this  became 
a  debt  due  from  him,  and  held  it  bound  by 
the  attachment.  But  in  the  later  case  of 
Railroad  Co.  v.  Pennock,  51  Pa.  St.  244,  it 
Is  held  that  "goods  coming  into  the  hands 
of  the  garnishee  after  the  service  of  the  at- 
tachment ai-e  not  bound  byit,"  The  opin- 
ion explicitly  draws  a  distinction  between 
"attachments  of  debts,  and  the  like,  or 
money  passing  through  the  bands  of  the 
garnishee, "  and  goods,  and  says  that  In  the 
former  case  money  coming  into  the  gar- 
nishee's hands  after  service  of  attachment 
would  be  bound,  while  goods  would  nut 
be.  These  bonds  were  seized  and  sold  as 
goods  and  chattels.  So  that  proceeding 
does  not  bar  the  right  of  the  Improvement 
company. 

1  do  not  regard  It  necessary  to  say  much 
as  to  the  contention  that  there  la  an  equi- 
table estoppel  against  the  drai^and  of  the 
Central  Improvemen^Ccjmp^rQ^^^^ 
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of  the  eald  attachment  proceeding  on  the 
theory  that  a  rule  to  ahow  canee  why  a 
Judgment  Bhould  not  be  rendered  Bgalnst 
the  garnishee  was  served  on  the  secretary  of 
the  Improvement  company,  and  the  com- 
pany stood  by,  and  allowed  the  bonds  to  be 
tnmed  overto  the  sheriff  and  sold,  without 
reelstluff.  Itlsnot  perceived  how  acompul- 
Bory  proceeding  In  invitum,  and  under  the 
circumstances  stated  above,  could  be  con- 
strued as  done  with  the  consent  of  the  de- 
tendiint.  The  Improvement  company  en- 
terednii  appearance, It  Is  true. but f>ave  no 
show  of  consent;  and  Its  mere  inaction 
could  not  constitute  such  estoppel. 

As  to  the  matter  of  pleading,  the  drenlt 
court  did  not  require  the  improvement 
company  to  file  pleading  toassert  its  right 
under  the  agreement  of  April  29,  1879.  I 
think  this  not  absolutely  necessary.  The 
Fidelity  Company's  suit  was  to  sell  the 
property.  The  Central  ImprovementCom- 
pany's  receiver  had  filed  a  petition  to  set 
up  its  rights,  and  brought  before  the  coart 
the  agreement ;  and  tliere  was  a  reference 
to  take  evidence  as  to  its  claim.  It  was 
so  far  a  suit  to  convene  lienors.  All  mat- 
ters touching  this  claim  could  bo,  and  were, 
Informally  presented,  and  by  those  who 
were  not  merely  thus  Informal,  but  who 
were  formal,  parties:  and  there  was  no 
reason  for  delay  In  filing  formal  pleading 
to  present  matters  already  In  the  suits, 
and  which  could  be  fully  heard. 

I  see  no  reason  why  the  Improvement 
company  should  not  be  allowed  Its  coats. 
Net  earnings  while  a  railroad  Is  In  the 
hands  of  a  receiver  appointed  by  the  court 
may  be  applied  to  the  payment  of  claims 
having  superior  equities  to  that  of  bond- 
holders. These  claims  are  confined  to  out- 
standing debts  for  labor,  supplies,  equip- 
ments, or  permanent  improvement  of  the 
mortgaged  property  as  may,iinderthe  cir- 
cumstances of  the  particular  case,  appear 
to  be  reasonable.  Fosdick  v.  Schall,  99  TJ. 
S.  235;  Addison  v.  Lewis,  75  Va.  701.  Un- 
der certain  circumstances,  and  for  .proper 
purposes,  receiver's  certificates  may  be  ac- 
corded priority  over  debts  secured  by 
mortgage.  Jones,  By.  Secur.  §  642 ;  Beach, 
ltec.§379et8eq.:  Wallace  v.  Loomls,97U.S. 
146;  Union  Trust  Co.  v.  Illinois  M.Ry.Co., 
117  U.  S.  434.  6  Sup.  Ct.  Rep.  fi09;  Milten- 
berger  v.  Railroad  Co.,  106  U.  8.  286, 1  Sup. 
Ct.  Rep.  140. 

In  any  decree  hereafter  entered  In  these 
causes,  it  must  be  provided  that  the 
charges  and  Hens  on  the  railroad  franchise 
and  property  stand,  and  out  of  its  sale 
shall  be  paid  as  follows:  (1)  The  proper 
costs  of  plaintiff  in  thesecauses;  (2)  proper 
receiver's  certlllcateB.or  charges  under  the 
receivership;  (3)  the  first  mortgage  bonds, 
with  interest  thereon  at  6  per  cent,  per  an- 
num, to  the  extent  of  $15,000  per  mile  of 
the  railroad,  which  bonds  are  secured  by 
the  mortgage  dated  April  1, 1880,  given  by 
the  Shenandoah  Valley  Railroad  Company 
to  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company,  deducting  such  interest 
as  may  have  been  paid  on  the  said  bonds ; 
(4)  to  the  Central  Improvement  Company, 
$250,000,  with  Interest  from  April  1,  1879, 
subject  to  a  credit  of  $11,000  as  of  October 
11,  1879,  for  its  claim  tor  compensation  for 
that  amount  of  Beeond  mortgage  bonds 
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under  the  agreement  of  April  39,  1878;  (5> 
to  the  Central  Improvement  Company  the 
further  sum  of  $:.h79,224,  without  interest, 
for  its  claim  for  compensation  for  income 
bonds  under  said  agreement,  with  Interest 
from  this  date;  (6)  one  per  cent.  Interest 
on  the  first  mortgage  bonds  secured  by 
said  mortgage  dated  April  1, 1880,  to  aalii 
Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company, to  make  up  the  7  per  cent.lnter- 
eet  called  for  by  said  bonds ;  (7)  the  bonds 
secured  by  the  general  mortgage  dated 
April  6,  1881,  given  by  said  Shenandoah 
Valley  Railroad  Company  to  said  Fidelity 
Insurance,  Trust  &  Safe-Deposit  Compaxiy ; 
(8)  the  bonds  secured  by  the  Income  mort- 
gagedated  February  13, 1888,  given  byacdd 
Shenandoah  Valley  Railroad  Company  to 
said  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company;  and  (9)  such  recelver'a 
certificates  as  cannot  be  paid  under  the 
second  class  above  specified. 

For  these  reasons  the  decree  of  the  cir- 
cuit court  of  Jefferson  county  In  these 
causes  is  reversed,  with  costs  to  appellajit, 
and  the  causes  remanded  to  that  court  for 
further  proceedings  therein  according  to 
the  pHncIplee  announced  and  dlrectlona 
given  in  this  opinion. 

Sntbeb,  p.,  and  Enqlish,  J.,  concurred. 
LtiCAS,  J.,  absent. 


Smith  v,  Pabsonb. 

(Supreme  Court  of  Apveala  of  West  Virginia. 
March  8.  1S90J 

Vsin>OB  ^ITD  VbITDBB— WARHAnTr— FoBBOLoecax 

or  Lnxs— FAansB. 

1.  ThouRh  a  sale  of  land  be  made  with  cove- 
nant of  geoeral  warranty,  yet  the  purchaser  oan- 
not  claim  against  the  vendor  for  coats  expended 
by  the  purchaser  in  defense  of  a  suit  by  an  adverse 
claimant  of  the  land,  which  suit  resulted  In  ftvor 
of  the  purchaser,  and  the  title  which  be  aoqnired 
by  bis  pTirchase. 

a.  Wheretberelsasaleof laDdunderanexeo- 
ntory  agreement,  providing  for  a  oonveyaooe  with 
geaeral  warranty,  and  a  portion  of  the  land  is  at 
the  time  ctf  the  sale  in  the  actual  possession  of  an 
adverse  claimant,  and  the  purchaser  buys  the  land 
held  by  such  adverse  claimant,  and  the  vendor 
seeks  to  collect  the  purchase  mooey  from  the  pur- 
chaser, and  the  purchaser  asks  an  abatement  for 
the  land  held  by  such  adverse  claimant,  and  It  doe» 
not  appear  whether  the  title  erf  such  adverse  claim- 
ant is  paramount  or  not,  it  la  error  to  decree  thfr 
purohase  money  against  the  purchaser  and  the  laa& 
without  allowing  any  abatement.  As  doubt  Is- 
cast  upon  the  title  by  such  possession  of  the  ad- 
verse claimant,  before  decreeing  there  should  be 
an  inquiry  by  a  commissioner  to  ascertain  the 
character  of  the  title  of  such  adverse  claimant. 

8.  In  a  suit  to  enforce  liens  for  the  benefit  of 
all  lienbolders  against  the  land  of  a  debtor,  U  it 
appears  necessary  to  a  safe  and  proper  deoision 
between  the  debtor  and  any  llenholder  that  such 
lienholder  should  be  a  formal  party,  the  court  may» 
and  should,  require  him  to  be  made  a  party,  tiiouKb 
his  debt  has  been  reported  as  a  Ilea  oy  a  commls- 
sioner's  report,  made  under  an  order  to  oonvme 
lienholders,  and  report  their  lima  after  publication 
of  notice  to  them. 
(SyUabut  by  (/m  Court) 

Appeal  from  circuit  court,  Bandolpb 

county. 

£utc/jer(feffar£//D/!',  for  appellant.  Sam/. 
Woods  and  Fr&nk  Woods,  for  appellee. 

Brannon.  J.  Job  Parsons,  Jr.,  brought 
a  suit  in  equity  ^flg^lij^^t??^!^ 
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dolpli  county  asratnat  Job  W.  Parsons,  aa 
the  only  d^endant.  to  enforce  the  lien  o(  a 
Judgment  against  land  of  the  defendant. 
Afterwards  an  amended  bill  was  tiled, 
which  made  additional  defendants  certain 
perHons  who,  in  the  deed  conveying^  to  the 
debtor  the  land  sought  to  be  subjected, 
retained  a  lien  thereon  for  purchase 
money,  and  also  making  defendants  the 
trustee  and  parties  secured  by  a  deed  of 
trust  given  by  Job  W.  Parsons  to  secure 
certain  Indorsers  upon  a  note  owned  by 
the  bank  of  Klngwood,  which  conveyed 
tlie  same  land.  A  reference  was  made  to 
any  of  the  commlBsioners  of  the  court  to 
ascertatn  the  lands  owned  by  Job  W.  Par- 
sons, and  the  title  thereto,  and  the  liens 
tltereun.and  directed  publication  ofnotice 
to  llenholders.  Afterwards  there  were 
four  reports  made  by  commissioners  under 
this  order,  and  orders  of  recommittal  re- 
porting va rious  Ileus  on  the  land.  During 
the  progress  of  the  suit  an  order  was  made, 
recidng  that  the  debt  o!  the  plidntlff.  Job 
ParsoDB.  Jr..  had  been  paid,  and  It  was 
ordered  thatthecanse  proceed  In  theuame 
of  the  National  Bank  of  Piedmont  as  plaln- 
tirr.  which,  as  appeared  by  a  commission- 
er's report,  had  a  Judgment  against  the 
debtor,  and  later  an  order  was  entered  re- 
citing that  the  debt  of  the  National  Bank 
of  Piedmont  had  been  paid,  and  ordering 
tliecanse  to  proceed  In  the  name  ol  Iiaban 
P.  Sniith  as  plaintiff,  ho  having  debts 
n^ainst  Parsons  reported  in  said  report. 
An  order  was  made  remanding  the  cauHe 
tu  rules,  with  leave  to  file  an  amended  bill, 
Out  afterwards  It  was  set  aside,  and  no 
further  amended  bill  was  filed.  To  the 
fourth  commissioner's  report,  reporting 
debtn  against  Parsons,  he  filed  exceptions. 
An  Important  controveniy  In  this  caose 
relates  to  a  debt  reported  and  decreed  In 
favor  of  Labon  F.Smith  against  Parsons, 
growing  out  of  a  sale  made  by  Smith  to 
Job  W.  Parsons,  by  an  executory  agree- 
ment by  which  Smith  sold  Parsons  his  un- 
divided interest  In  the  land  in  Bandolph 
connty  sought  to  be  sold  In  this  suit  for 
the  sum  of  $2,745,  and  Smith  stipulated  to 
convey  said  Interest,  with  covenant  of 
general  warranty,  when  the  purchase 
money  should  be  paid.  Parsons  claimed 
abatements  from  this  debt  of  Laban  P. 
Smith.  One  of  the  abatements  was  $350 
for  a  portion  of  the  expenses  incurred  by 
Parsons  In  defense  of  an  action  of  eject- 
ment brought  by  Hoffmanns  executors  and 
others  against  him  for  the  recovery  of 
someof  this  land,  which  upon  trial  resulted 
In  the  success  of  Parsons,  and  the  vindica- 
tion of  the  title  he  acquired  from  Smith. 
Another  abatement  claimed  was  $23  for 
a  portion  of  the  expenses  in  prosecuting 
an  ejectment  brought  by  Parsons  against 
Pennington  for  39  acres  of  Icuid,  which  he 
claimed  was  included  In  that  sold  by  Smith 
to  him.  and  $50  for  loss  of  the  use  of 
said  89  acres,  and  $150  for  the  lora  of  the  89 
acres  in  the  event  it  should  be  lost.  An- 
other abatement  claimed  by  Parsons  was 
$142.50  for  land  claimed  by  the  heirs  of 
White.  At  this  point  let  us  dispose  of 
this  controversy  aa  to  the  debt  of  Smith 
against  Parsons.  Parsons  was  certainty 
not  entltlefl  to  an  abatement  of  $850  for 
costs  paid  in  dtfendlng  the  ejectment  suit 


of  Hoffman's  executors  against  him.  It 
is  true  that  Smith,  in  his  sale  to  Parsons, 
stipulated  for  a  conveyance  with  general 
warranty,  but  the  ejectment  resulted  in 
favor  of  the  title  sold  by  Smith,  and  showed 
that  it  was  the  paramoun  t  title.  A  cot- 
enant  of  general  warranty  is  not  broken 
until  there  la  an  evlctlun  under  a  para- 
mount title,  or  what  is  equivalent.  Rex 
T.  Creel,  22  W.  Va.  373;  2  Minor,  Inat.  R43; 
2  Lomax,  Dig.  356  ;  2  Rob.  Pr.  (New,)  87; 
2  Suth.  Dam.  279;  Rawle,  Gov.  §§  127, 131 ; 
Yancey  v.  Lewis.  4  Hen.  &  M.  890.  Why 
then  should  Smith  pay  costs  expended  in 
defending  this  action?  He  sold  a  good 
and  valid  title,  as  shown  by  tlie  result  of 
the  action  of  ejectment,  and  did  no  wrong 
in  so  doing,  and  by  no  reasonable  view 
can  It  be  claimed  that  he  was  to  stand 
good  for  expenses  in  defense  of  assaults  by 
inferior  title.  He  did  not  warrant  that  no 
one  should  ever  sue  Parsons  for  the  land, 
or  in  any  manner  bind  himself  to  refund 
expenses  IncuiTed  In  defending  the  land 
against  any  one  who  might  think  he  had 
a  valid  claim  to  the  land,  and  bring  a  suit 
for  it.  Had  Parsons  lost  the  lajid,  then 
Smith,  upon  his  covenant,  would  have 
been  bound  for  the  land  lost,  and  costs  ex- 
pended In  an  unsuccessful  defenae  of  the 
title.  Threlkeld  v.  Fltzhugh,  3  Leigh,  451; 
2  Suth.  Dam.  802;  Rawle,  Gov.  S  197.  But 
the  covenantee  is  clearly  not  entitled  to 
demand  of  the  covenantor  spenses  In  de- 
fending a  suit  which  sustains  the  title  as 
valid,  for  the  covenant  does  not  bind  tor 
any  outlays  necessitated  by  the  simple 
existence  or  assertion  of  an  adverse  claim. 
The  covenant  does  not  protect  against 
any  but  lawful  claims,  which  negative  the 
title  that  the  deed  purports  to  convey. 
2  Suth.  Dam.  808;  Rawle.  Cor.  $  201. 

The  next  question  Is  whether  Parsons 
is  entitled  to  costs  paid  by  him  in  the  eject- 
ment brought  by  him  against  Pennington 
for  the  39  acres,  and  for  its  use,  and  for  its 
loss,  should  it  occur.  The  record  is  not 
clear  as  to  this  39  acres.  Smith  sold  Far- 
sons  the  undivided  two-thirds  of  one  un- 
divided fourth  of  the  Conrad  and  Smith 
tract  o!  5,606  acres  of  land,  as  found  by  the 
commissioner  In  bis  last  report.  It  seems 
from  Kile's  deposition  that  this  89  acres 
lies  within  the  Conrad  and  Smith  survey: 
but  the  title-bond  between  Laban  P.  Smith 
and  Job  W.  Farsoiis  recites  that  Smith 
owned  thatundlvlded  interest  In  said  land, 
of  which  Laban  Smith  died  seised,  as  an 
heir  of  Laban  Smith,  except  an  Interest 
owned  by  Parsons  under  the  will  of  his 
wife,n^  Smith  and  it  is  the  Interest  of  La- 
ban P.  Smith, thus  described,  which  Smith 
sold  to  Parsons.  Now,  Laban  P.  Smith 
did  not  sell  Parsons  any  land  of  which 
Labnn  P.  Smith  did  not  die  seised. 
Kile  says  that  he  underotood  that  this 
SB-acre  tract  was  surveyed  by  Cllenr 
C<mrad  and  Laban  Smith  for  George  w. 
Sommerfield.  "but  It  was  never  conveyed 
bythemtoSummerfleldbydeed."  Parsons, 
himself,  as  a  witness,  was  asked  whether 
the  39  acres  was  not  the  same  land  sold 
and  surveyed  by  Smith  and  Conrad  to 
Pennington,  or  hia  vendors,  long  before  his 
purchase  from  L.  P.  Smith,  and  whether 
Pennington  did  not  have  possession  of  It, 
and  whether  there  was  not  considerable 
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Improvement  there  at  the  time  of  his  pnr- 
chHsefrom  Smith;  and  he  answered  as  fol- 
lows: "Yes,  I  ^ess  bo;  that  is  my  ander^ 
BtaDdlng  of  it.  The  improvement  was 
there,  but  not  fenced ;  It  all  laid  open,  ad- 
Joining:  our  lands.  They  made  some  kind 
of  purchase,  but  tbey  never  had  a  deed  or 
any  title  that  1  heard  of,  more  than  some 
kind  of  a  contract.  We  claimed  It.  and  al- 
so the  57  acres.  I  grness  ehey  bad  a  kind 
of  a  title-bond  from  Smith  and  Conrad,— I 
thlnktheydld;  lain'tcertalnoflt."  From 
this  it  seems  to  me  that  Laban  Smith  and 
Conrad  had  sold  this  39  acres  In  the  life- 
time of  Laban  Smith,  and  that  Laban 
Smith  did  not  die  owner  of  it,  and  that 
I^nban  P.  Smith's  title-bond  la  not  to  be 
held  as  selling  this  89  acres  to  Parsons. 
Commissioner  Ward  says  he  disallowed 
this  claim  for  abatement  for  the  reason 
that  Parsons  In  his  deposition  said  that 
the  39  acres  weresold  by  Conrad  and  Smith 
to  Pennington  long  before  bis  purchase 
from  L.  P.  Smith,  and  I  think  he  was  coi^ 
rect  In  so  flndlns.  Parsons  also  claimed 
an  abatement  for  land  which  he  says  was 
Included  In  the  sale  by  Smith  to  blm,  and 
which  was  purchased  by  him  of  White,  be- 
ing part  of  a  certain  B7  acres,  and  which 
Parsons  claims  he  was  compelled  to  pur- 
chase as  an  adverse  claim.  Parson's  depo- 
sition Is  the  only  one  bearing  upon  this 
matter.  In  It  he  saysthat  Whites  claimed 
this  land,  bnilt  a  house  on  It,  and  lived  In 
it  at  the  time  he  purchased  ot  Smith,  and 
that  this  claim  cut  his  cnttlefrom  water, 
and  he  was  compelled  to  buy  25  or  30  acres 
within  the  Smith  sale,  worth  $20  an  acre, 
to  get  water  for  his  cattle,  and  save  a  law- 
suit, and  he  soujrht  to  charge  Smith  with 
one-sixth  of  this  outlay,  as  proportionate 
to  Smith's  Interest  In  the  whole  tract. 
Where,  at  the  time  of  a  conveyance  with 
general  warranty,  the  land  conveyed  Is  In 
the  actual  poRRcssion  of  a  third  party, 
holdlngadvernely  undrra  paramount  title, 
this  amounts  tu  an  eviction  eo  instanli, 
and  the  covenant  is  broken.  Kex  v.  Creel, 
supra,  and  authorities  cited.  Here  it  does 
not  appear  what  was  the  character  uf  the 
claim  under  which  the  Whites  held,  and 
we  cannot  say  tt was  a  paramount  title  to 
that  sold  by  Smith  to  Parsons;  and.  If 
Smith  had  made  a  conveyance  of  the  legal 
title,  thepresentshowlngof  the  casewould 
not  warrant  us  In  saying  there  was  any- 
thing equivalent  to  an  eviction.  But  this 
is  the  case  of  an  executory  contract  be- 
tween Smith  and  Parsons,  by  which  Par- 
Bons  was  entitled  to  a  clear  title  before 
paying  the  purchase  money.  Parsons 
asked  an  abatement  from  the  purchase 
money  on  this  score,  and  showed  an  ad- 
verse possession  when  the  sale  was  made 
to  him.  Under  this  condition  was  It  the 
duty  of  Parsons  to  show  that  this  claim  ot 
the  Whites  was  under  a  paramount  claim, 
or  the  duty  of  Smith  to  show  that  It  was 
not  paramount  ?  Parsons  was  not  bound 
to  accept  any  but  a  good  title,  and  could 
not  be  compelled  to  pay  the  purchase 
money  until  he  received  a  good  title. 
Heavner  v.  Morgan,  30  W.  Va.  335.  4  S.  E. 
Kep.  406.  He  showed  enough  to  cast 
doubt  upon  the  title  to  the  e.xtent  ot  the 
land  claimed  by  White.  In  GrIfHn  v.  Cun- 
ningham, 19  Grat.  671,  It  was  held  that  a 


vendor  seeking  specific  performance  mast 
not  only  have  a  good  title,  but  he  must 
show  It.  Where  any  doubt  arises  as  to 
title,  the  practice  In  England  Is  to  refer  It 
to  a  master  to  report  upon  its  sufficiency. 
Prof.  Minor  says  that  In  Virginia  the  prac- 
tice tends  In  the  same  direction,  and  veir 
Judlcioualy.  2  Minor,  Inst,  810.  In  Mld- 
dlettm  Selby,  19  W.  Va.  176,  Jndge  Pat- 
ton,  delivering  the  court's  opinion,  upon 
a  review  of  the  authorities  said :  "  From 
the  authorities  It  is  clear  that  this  inquiry 
[by  a  commissioner]  will  be  directed  upon 
the  application  ot  the  vendee,  or  where  the 
proof  in  the  cause  raises  a  doubt  as  to 
the  title ;  but  it  does  not  appear  from  tbe 
authoritleii,  where  no  application  la  made 
by  the  purchaser,  nor  doubt  raised  by  the 
proof,  thatthe  court  will  in  all  cases  direct 
an  Inquiry  as  to  the  title. "  I  concurln  this 
exposition  of  the  law.  These  principles 
apply  to  this  cause.  Either  Parsons  should 
have  been  allowed  the  abatement,  or  there 
should  have  been  an  Inquiry  as  to  the  title. 
I  do  not  think  he  should  have  been  allowed 
the  abatement,  because,  though  Whites 
were  In  possession  at  the  date  of  the  sale 
to  Parsons,  yet  It  did  not  appear  that 
thelrclalm  wasparamount.  Surha  course 
might  be  Justified  on  the  theory  announced 
in  Oriffln  v.  Cunningham,  supra,  that,  as 
this  possession  by  the  Whites  had  been 
shown.  It  then  became  Smith's  burden  and 
duty  to  show  tbe  superioilty  of  his  title, 
and  thus  show  that  Parsons  had  Impru- 
dently assumed  the  superiority  of  the 
White  title  by  purchasing  It.  But  I  tliink 
the  iiroper  course  would  have  been  to  di- 
rect an  Inquiry  as  to  the  title.  I  think  it 
was  error  to  overrule  this  exception  of 
Parsons. 

Parsons  excepts  to  the  report  because  It 
declares  that  be  forfeited  his  contract  with 
the  SummerlandK.  A  contract  was  made 
between  Job  W.  Parsons  and  Samuel  E. 
and  John  C.  Summerland  on  the  10th  of 
November,  1873,  whereby  Parsons  sold  the 
Summerlands  500,000  feet  of  cherry  lum- 
ber, to  be  taken  from  Parsons'  land,  in 
Kandolph  county,  to  be  delivered  tn  the 
log  within  V6  months  at  Bowlesbnrfc,  with 
provision  In  the  contract  that,  If  the  de- 
livery of  the  lumber  be  necessarily  delayed 
on  account  ot  insufficient  water  or  rises  of 
water  In  the  streams  In  which  the  lumber 
would  have  to  be  floated  within  said  18 
months,  and  no  willful  failure  or  neglect 
on  the  part  of  Parsons  should  occur,  Par^ 
sons  should  have  the  right  of  delivering 
the  logs  after  the  expiration  of  said  period, 
provided  the  delivery  bo  made  as  soon  aft- 
erthe  expiration  of  said  period  as  the  con- 
dition of  the  waters  would  admit,  by  the 
nne  of  reasonable  and  proper  diligence  on 
the  part  of  Parsonfi.  By  the  contract  the 
Summerlands  agreed  to  pay  $20  per  1.000 
feet,  or  $10,000  for  the  600,000  feet,  payable 
as  follows :  $1,600  as  soon  as  Parsons  and 
wife  should  execute  to  Sommerianda  deed 
of  trust  upon  all  Parson's  real  estate  In 
Randolph  county,  to  secure  the  Summer- 
lands  repayment  of  sold  $l,5001n  the  event 
Parsuns  should  tail  to  deliver  the  lumber 
at  the  time  and  place  stipulated;  and  $t3.- 
500  to  be  paid  to  Parsons  when  all  of  tbe 
500,000  feet  of  logs  should  be  placed  on  the 
bank  of  the  streams,  ur  il^ar  enough  for 
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easy  shipment:  provided,  the  repayment 
of  said  93.500  to  the  Summerlanda  should 
be  secared  by  deed  of  trunt  In  the  same 
manner  by  which  the  repayment  of  tbe 
$1,500  was  to  be  secured,  In  the  event  Par- 
sons should  fall  to  deliver  the  Inmber  as 
provided  in  tbe  contract;  and  the  residue 
of  the  price  was  tu  be  paid  as  soon  as 
final  and  complete  delivery  of  all  the  lum- 
ber should  be  made.  The  contract  con- 
tained a  further  clause,  to  the  eflect  that, 
"in  the  event  the  party  of  the  first  part 
[Pafsons]  shall  willfully  1^1  to  deliver 
said  lamber  as  her^n  provided,  be  shall  be 
liable  to  the  parties  of  the  second  partfor 
lesal  Interest  on  the  money  advanced  to 
hlni  in  pcrsnance  of  this  contract  from  the 
time  it  is  su  advanced  until  it  shall  be  re- 
paid or  refunded  to  the  parties  of  the  sec- 
ond part ;  but  otherwise  the  party  of  the 
first  part  shall  not  be  Uableforinterest  on 
the  moneysoadvanced ;  and  for  such  will- 
ful failure  upon  the  part  of  the  party  of  the 
first  part, should  Itoccnr.he  shall  be  liable 
to  said  parties  of  tbe  second  part  tor  all 
proper  and  l^al  damages  that  may  be 
sustained  by  them."  The  commissioner's 
report  ascertains  that,  under  thlscontract, 
the  Snmmerlands  advanced  to  Parsons 
f 1,500,  for  which  a  deed  of  trust  was  exe- 
cuted by  Parsons  to  Leland  Kittle,  trustee, 
dated  November  23,  1883,  and  also  98.500, 
for  which  Parsons  executed  to  said  Kittle 
a  second  deed  of  trust,  dated  October  27, 
1884.  The  report  treats  the  contract  as 
forfeited  for  failure  of  Parsons  to  execute 
It,  and  charges  these  sums  to  Parsons, 
with  Interest  on  them  from  said  dates,  re- 
spectively, crediting  him  with  some  lum- 
ber delivered  at  the  price  agreed  npon. 
That  these  deeds  of  trust  are  liens  on  the 
land,  there  Is  no  question.  But  are  they 
simple  liens,  yet  open  to  be  satisfied  by  the 
iwrformance  of  the  contract  by  delivery 
of  the  logs  by  Parsons ;  or  was  there  such 
a  failure  In  performance  by  Parsonsasjus- 
tified  the  commissioner  in  reportlne  the 
contract  forfeited  by  Parsons,  and  in  re- 
porting said  snms  of  91,500  and  93,500  as 
absolote  debts,  bearing  interest  from  the 
times  when  the  moneys  were  advanced? 
There  is  no  evidence  upon  this  matter  but 
tbe  deposition  of  Parsons.  He  furnished 
none  of  this  lumber  within  the  18  months 
specified  in  the  contract  for  its  delivery. 
He  furnished  In  May.  1886, 16,084  feet;  in 
July,  1887,  16,157  feet,  and  also  a  further 
quantity  estimated  by  bim  at  11,000 feet; 
and  sold  to  Hlnkle,  King  &  Co.,  and 
Stockholm,  Hayes  &  Co.,  at  Bowleeburg, 
cherry  lumber,  which  Summerlands,  as  I 
Infer  from  the  evidence,  without  Parsons' 
consent,  claimed,  as  properly  belonging 
to  them  onder  their  contract,  as,  perhaps, 
from  thdr  I^eb,  and  recdved  from  Hlnkle, 
King  ft  Co.  iW  teest,  and  from  Stockholm 
Hayes  &  Co.  18,250  feet.  Thus,  of  the  500,- 
000  feet  up  to  July,  1887,  there  was  de- 
livered only  62,240  feet.  Parsons  admits 
in  bis  deposition  that  he  sold  cherry  lum- 
ber to  other  parties,  at  Rowlesburg  and 
dsewhere.  By  reason  of  this  act  of  selling 
to  others  lumber  which  he  shonld  have 
delivered  to  the  Summerlands,  the  com- 
mlndoner  reports  the  contract  as  forfeit- 
ed by  Parsons.  His  deposition  shows 
that  he  cot  and  put  Into  the  rivers  logs 


enough  to  fill  out  the  contract,  but  had 
not  succeeded  In  getting  them  to  Howies- 
burg,  but  they  were  scattered  at  various 
points  In  the  river  on  the  way  to  Eowlee- 
burg.  It  is  a  very  Important  question 
whether,  under  the  delays  in  delivery  of 
logs  on  the  part  of  Parsons,  and  the  con- 
tinued reception  of  lumber  by  the  Snmmer^ 
lands  down  to  as  late  as  July,  1887,  short- 
ly before  the  making  up  of  the  commis- 
sioner's report,  the  contract  between  Par- 
sons and  Summerlands  was  yet  an  open 
contract,  to  be  further  executed  by  deliv- 
ery of  logs,  or  forfeited,  and  said  sums  a 
simple  money  debt,  and  we  fear  that  Jus- 
tice might  not  be  done  by  the  decision  of 
this  matter  in  the  absence  of  the  Summer^ 
lands  as  formal  parties,  and  therefore liave 
concluded  not  to  decide  this  question,  but 
to  require  that  they  shall  be  made  parties 
by  an  amended  bill.  Tbe  Summerlands 
have  not  Indicated  whether  they  regard 
or  claim  the  contract  aa  yet  subject  to  be 
executed  by  a  delivery  ot  the  logs,  or  as 
forfeited,  and  calling  torsaidsums  of  91.^ 
and  93,600,  with  Interest  simply  as  debts, 
unless  we  should  say,  from  the  mere  fact 
that  they  are  reported  as  debts,  that  they 
claim  thecontractaaforfeited,  which  would 
be  a  mere  Inference,  for  it  does  not  api>ear 
from  the  commissioner's  report  that  they 
themseJ  ves  presented  the  debt  b^ore  the 
commissioner,  or  made  any  claim  about 
it.  They  have  asked  no  relief.  If  there 
was  cause  of  forfeiture,  they  could  elect  to 
waive  It,  and  hold  the  contract  as  yet 
open.  They  have  made  no  express  elec- 
tion, so  far  as  appears.  It  is  true  that 
there  was  an  order  In  the  cause  directing 
a  convention  of  Ilenholders  after  publica- 
tion of  notice  to  them,  and  It  is  true  that 
in  Norris  v.  Bean,  17  W.  Va.  655,  it  was 
held  that  for  tbe  failure  to  make  lienors 
formal  parties  this  court  would  not  re- 
verse a  decree,  where  there  was  such  oi*der 
and  publication;  Grep;n,  P.,  saying  In  the 
opinion  that  the  parties,  by  making  no 
objection  in  the  court  below,  would  be 
held  as  having  waived  their  right  to  ob- 
ject thereto  in  this  court. 

It  is  true  that  In  Bilmyer  v.  Sherman,  2& 
W.  Va.  656,  and  other  cases  therein  cited, 
it  has  been  held  that  creditors,  by  filing 
claims  before  a  commissioner,  though  not 
formal  parties,  became  informal  parties, 
and  are  as  effectually  bound  by  decrees  en- 
tered in  the  snit  as  if  they  had  been  made 
formal  parties  by  process  served  on  them ; 
and  in  the  opinion  by  Judge  SNvnER  this 
doctrine  was  held  applicable  to  creditors 
by  deed  of  trust  who  appeared  and  filed 
their  debts.  Generally  such  a  rule  is  am- 
ple to  attain  the  ends  of  justice,  and  facili- 
tates the  administration  of  justice,  espe- 
cially where  the  liens  are  ascertained  and 
definite.  But  here  the  question  is  whether 
this  contract  has  been  forfeited,  whether 
tbe  deeds  of  trust  were  to  t>e  treated  ns 
securing  debts  bearing  interest,  and.  if  so, 
a  settlement  was  to  be  made  between 
Parsons  and  the  Summerlands  all  of  which 
was  dependent  on  evidence,  and  we  think 
the  discretion  of  the  court  should  have  re> 
quired  the  Summerlands  to  be  made  par- 
ties, and  their  rights  under  said  deeds 
and  contract  to  be  set  op  by  amendment 
of  the  pleadings. 
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The  rule  to  wblch  I  have  adverted,  rec- 
o^lzed  In  Bilmyer  t.  Sherman,  is  not  In- 
exorable. It  does  not  prevent  the  court 
from  requiring  cieditorBto  bemadeformal 
parties,  wliere.  under  the  circnmstances  of 
the  case,  their  presence,  in  the  judgment 
of  the  court,  is  proper.  The  discretion  of 
a  court  of  equity  in  this  matter  is  wide, 
and  section  58,  c.  125,  Code  1SS7,  provides 
that,  "  whenever,  in  any  case,  a  complete 
determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  par- 
ties, the  court  may  cause  tbem  to  be  made 
parties  to  the  action  or  sntt  by  amend- 
ment. " 

The  appellant  aBsij^ns  as  error  that  the 
decree  settles  the  rights  of  numerous  par- 
ties without  their  being  made  parties  to 
the  cause,  not  specifying  any  particular 
parties.  We  think  the  assignment  tena^ 
ble  as  regards  the  two  Summerlandu,  but 
not  as  to  other  lienors,  for  reasons  above 
Htated.  At  this  point  I  note  the  fact  that 
Leland  Kittle,  trustee  In  the  de^ds  of  trust 
from  Farsons  to  secure  Sumroerlands,  Is 
not  a  party.  In  Bilmyer  v.  Sherman,  su- 
pra, it  is  held  that,  "  where  there  are  liens 
by  trust-deeds,  the  trustees  In  such  deeds 
must  be  made  format  parties  before  any 
sale  of  the  debtor's  lands  can  be  ordered, 
tiuch  trustees  cannot  be  made  informal 
parties  by  pablicatlon;  and  where  a  de- 
cree of  sale  Is  made  in  the  absence  of  a  trus- 
tee, this  court  will  reverse  the  decree,  al- 
though the  cestui  que  trust  had  his  debt 
audited  in  the  suit. "  The  reason  Is  that 
tbe  trustee  holds  the  legal  title,  and  with- 
out his  presence  the  court  cannot  acquire 
control  over  or  sell  tbe  land,  and  conse- 
quently cannot  confer  a  l^al  title  on  the 
purchaser.  See  23  W.  Va.664.  These  deeds 
of  trust  are  later  in  date  than  that  to 
Ewln  to  secure  Indorsers  upon  a  note  held 
by  the  Bank  of  Klngwood,  and  Ewln  was 
made  a  party,  and  thus  no  legal  title  was 
conferred  on  Kittle,  but  only  tbe  equity 
of  redemption.  Tbe  debt  secured  under  the 
deed  of  trust  to  Ewln,  trustee,  was  report- 
ed in  the  first  report,  and  omitted  in  the 
last  three ;  perhaps,  because  satisfied, 
though  it  does  not  affirmatively  appear 
that  it  was  satisfied.  The  deeds  of  trust 
to  Kittle  are  not  In  the  record,  so  that  we 
do  not  know  whether  they  contain  a  cove- 
nant of  general  warranty,  so  as  to  invest 
Kittle  with  l^e  legal  title  which  may  have 
reverted  to  Parsons  from  Ewin,  trustee. 
He  may  bean  Indispensable  party,  holding 
the  legal  title.  We  cannot  say  certainly  as 
to  this,  bat  Kittle  should  be  made  a  party 
in  connection  with  the  deeds  of  trust  to 
him  In  the  amendment  hereafter  to  be 
made.  There  Is  no  substance  in  the  as- 
signments of  error  In  the  orders  of  the 
court  substituting  the  National  Bank  of 
Piedmont,  and  afterwards  L.  P.  Smith,  as 
plaintiff,  the  debts  of  the  original  plain- 
tiff having  been  paid,  as  It  vras  proper  to 
iiubstltute  other  creditors  In  their  room, 
transposing  them  from  the  position  of  de- 
fendants to  that  of  plaintiffs,  as  the  pro- 
ceeding was  for  the  benefit  of  all  lienors. 
Bilmyer  v.  Sherman,  supra.  Laban  P. 
Smith  should  have  been  required  to  con- 
vey the  land  which  he  sold  to  Parsons, 
and.  in  default  thereof,  provision  should 
have  been  made  for  a  deed  from  him. 


This  decree  does  not  even  adjudicate  that 
he  is  bound  so  to  convey,  nor  was  the 
court  in  possession  of  hla  deed  as  an  es- 
crow, nor  does  it  provide  for  one.  True, 
It  might,  In  a  subsequent  decree,  provide 
for  tbia,  but  its  omission  to  do  so  In  -tbe 
decree  of  sale  might  produce  sacrifice,  and 
the  course  pursued  in  this  decree  In  tbia 
matter,  if  not  reversible error,iBOb]ection- 
able. 

The  decree  Is  erruneout<  in  so  far  aa  It 
overrules  Parson's  fifth  exception  to  Com- 
misBioner  Ward's  report  for  dlsaliowixig 
the  abatement  from  Laban  P.  Smt-tb'a 
debt  on  account  of  the  alleged  loss  of  part 
of  the  67-a  ere  tract  of  land  claimed  bybefra 
of  Thomas  White  to  theextent  above  inOi- 
cated,  and  it  Is  erroneous  in  so  far  aa  It 
overrules  said  Parson's  seventh  exception 
to  said  report,  for  holding  that  Parsons 
forfeited  his  contract  with  said  Summer- 
lands,  and  adjndicatea  between  sidd  Par- 
sons and  Summertands,  and  decrees  a  debt 
In  favor  of  said  Summerlande  against  t;fae 
said  Parsons,  without  the  presence  of  Sam- 
uel E.  Summerland  and  John  C.  Summer- 
land  as  formal  parties  to  the  cause ;  and 
in  these  respects  said  decree  is  reversed, 
with  costs  to  appellant  against  Laban  F. 
Smith,  and  the  cause  la  remanded  for  far- 
ther proceedlngB  in  respect  to  those  mat- 
ters, in  accordance  with  principles  herein 
Indicated,  and  further  according  to  the 
principles  of  courts  of  equity.  But  in  all 
other  respects,  except  so  far  as  it  directs 
a  sale,  the  said  decree  is  affirmed 

Affirmed  in  part,  reversed  In  part,  and 
remanded. 

Sntdek,  p.,  and  ENOMSHcmd  Lucab,  JJ^ 

concur. 


State  ex  re/.  Boggh  et  a/,  v.  County  Court. 

(Supreme  Court  nf  Appeala  of  West  Virainitju 
March  »,  18900 

MA5DAM08— COUHTT  Ck)U«TS— BrIDOBS. 

1.  In  Tnandomiu  a  motion  to  quash  the  altar> 
native  writ  is  not  only  the  equivalent  of  a  Aemtr- 
rer  to  Boch  writ,  but  more ;  it  vuta  In  issae  the  snf- 
ficlency  of  the  petition  on  which  anoh  writ  has 
been  iBBued. 

3.  MandnmujB  will  not  lie  to  control  the  exer- 
clse  of  the  discretion  of  any  court,  board,  or  officer, 
when  the  act  complained  of  la  either  jndldal  <ff 
quasi  judicial  in  its  nature. 

8.  The  inferior  tribunal  may  be  compelled  to 
act  in  Buch  o&se,  if  it  unreaaoDably  neglects  or  re- 
fuses to  do  80,  but  if  it  does  act,  the  propriety  of 
its  action,  however  erroneoas  and  improper,  can- 
not be  quoBtioned  or  controlled  by  mnvdamu*. 

4.  M<vndaTMU  cannot  be  permitted  to  nsDip 
tbepl&ca  of  avritof  emv  or  aK»eaI;  nor  will  n 
lie  where  there  is  any  other  adequate  and  oompleta 
legal  remedy. 

5.  Mandnmut  will  not  lie  to  compel  tbo  oonn- 
^  court,  under  the  provialobs  of  section  SS,  a  89, 
Code,  to  rebuild  a  county  bridge  which  had  been 
deatroyed,  when  it  appears  that  said  court  haa, 
under  the  provisions  oi  chapter  43,  Code,  dedded 
to  build  a  bridge  across  the  same  river  110  yards 
from  the  site  of  tbe  former  bridge,  and  thereby, 
in  effect,  deciding  to  change  tbe  location  of  the  fdr^ 
mer  bridge. 

6.  In  such  case  the  court  will  not,  by  nutn- 
damns.  Inquire  Into  the  regularity  of  the  order  of 
tbe  county  court  efltabllsblng  bucq  bridge,  and  al- 
tering the  location  of  the  former  Mdge. 

7.  Under  tbe  proviBlouB  of  ohi^ter  48,  Ooda^ 
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tbe  ooouty  oonrt  mar  diBOontlaae  a  bridge  In  the 
nme  nuuiner  tbat  It  may  cUBCottUnue  a  paUlo  road. 
i^Oabua  by  the  Court) 

J.  B.  Jaeksoitt  B.  if.  Ambler,  and  C.  T. 
'Ca/direffjfor  plaintiff  In  error.  J.M.Jack- 
son and  J.  O.  McLver,  for  defendants  in 
«rror. 

Sntobb,  p.  Writ  of  error  to  a  ludf^ment 
of  the  circuit  court  of  Wood  county,  pro- 
nonnoed  January  25,  IJ^,  In  proceedings 
ioatitnted  In  the  name  of  tbe  etate,  at  the 
relation,  and  upon  the  petition,  of  F.  C. 
Bog^  and  others,  tor  mandamaif  to  com- 
pel the  cunnty  court  of  said  county  to  re- 
pair and  rebuild  the  brld^re  across  the  Lit- 
tle Kanawha  river,  at  the  foot  of  Market 
street,  ol  tbe  city  of  Farfcersbarg,  In  the 
said  county.  The  material  facts  averred 
In  tbe  petition,  and  the  exblbitB  filed  there- 
with, are  substantially  as  follows:  The 
petitionera  are  citizens  and  tax-payers  of 
Wood  county.  In  1848  the  Little  Kana- 
wha Brldg:e  Company,  a  domestic  corpo- 
ration, built  a  toll-bridge  across  the  Little 
Kanawha  river,  at  the  foot  ol  Market 
«treet,  of  the  city  of  Parkersbuig.  in  Wood 
county.  In  1S50  another  corporation,  un- 
<ler  the  name  of  the**Parkersburg  &  Ellza- 
l>ethtown  Turnpike  Company, "  constnict- 
<-d  a  turnpike  road  on  the  lower  side  of 
^id  river  from  Parkersbui^  to  Elizabeth- 
town,  in  Wirt  county,  and  extending 
aertuw  said  brid^  to  the  foot  of  Market 
strrat,  In  raid  ci^  of  Parkersburg,  which 
Mid  road  and  bridge  were  used  as  a  pub- 
lic highway.  By  an  act  of  the  legislature 
the  said  turnpike  road,  ia  1868,  so  far  as  It 
lies  in  Wood  county,  was  transferred  to 
and  became  the  property  ol  said  county, 
and  has  from  that  time  to  the  present,  un- 
der the  supervision  of  the  county  authori- 
ties, been  used  and  worked  as  a  pabltc 
highway.  In  1881  the  county  court  of 
Wood  county  purchased  the  said  bridge 
Irom  the  said  Little  Kanawha  Bridge 
Company,  and  a  deed  therefor  was  duly 
executed  to  saJd  county  court,  and  record- 
ed in  said  county,  and  by  an  order  of  said 
court  said  bridge  was  made  a  free  bridge, 
and  it  tiiCTeby  became  the  property  of  tbe 
county,  and  a  part  of  the  Parkersburg  and 
Elizabethtown  turnpike  road,  and  has  so 
continaed  ever  since.  On  July  10, 1888,  the 
MupenrtTocture  of  said  bridge  was  washed 
away  by  tbe  high  waters  of  said  river; 
thereupon  the  county  court  of  said  coun- 
ty, by  its  order  madn  August  28,  1888,  con- 
tracted with  the  Wrought  Iron  Bridge 
Company  to  rebuild  the  brl^e  on  tbe 
abutments  of  tiie  former  bridge,  for  which 
the  county  agreed  to  pay  said  company 
SS,O0O,  and  of  which  It  has  paid  $S,000. 
Afterwards  the  countycourtwas  officially 
notified  by  the  secretary  of  war  of  the 
United  States  that  said  bridge  when  re- 
fonilt  should  be  67  feet,  7  Inches,  above  low- 
water  mark ;  that  then  the  county  court 
neglected  and  refused  to  rebuild  and  repair 
•aid  bridge  at  tihe  toot  of  Market  street, 
and  on  Jnly  2, 1889,  wlthoat  diecontinulng 
or  vacating  said  bridge,  made  an  order lo- 
-cating  a  bridge  across  said  river  at  the 
foot  of  Julianastreet,  aboutllOyardsfrom 
the  site  of  the  old  bridge.  Subsequently, 
on  tbe  bill  ol  the  Baltimore  &  Ohio  Ball- 
xuad  Ckimpany,  the  circuit  court  of  the 


United  States  enjoined  the  county  court 
from  erecting  a  bridge  at  tbe  foot  of  Juli- 
ana street,  and  thereupon  thecoonty  court 
made  another  order,  locating  a  bric^ 
across  said  river  at  the  foot  of  George 
street,  about  one  mile  above  the  foot  of 
Market  street.  The  bridge  at  tbe  foot  of 
Market  street  can  be  erected  at  tbe  height 
required  by  the  secretary  of  war,  to-wit, 
67  feet,  7  Incbee,  above  low-water  mark, 
across  said  river,  and  good  approaches 
had  to  the  same  from  botli  tbe  north  and 
south  etdea  of  the  river,  at  far  less  cost 
than  to  any  bridge  that  may  be  built  at 
any  other  point  within  the  limits  of  said 
city.  Tbe  Iron-work  contracted  for  with 
tbe  said  Wrought  Iron  Bridge  Company 
has  been  completed,  and  Is  lying  at  the 
shops  of  said  company  in  Ohio,  and  could 
be  used  to  rebuild  said  bridge  at  the  foot 
of  Market  street.  The  county  court  has 
contracted  for  erecting  the  stune  work  of 
the  bridge  at  Juliana  street,  and  that  the 
records  of  the  said  court  fail  to  show  that 
any  levy  has  been  made  to  pay  for  the 
same.  The  petition  thenchargeathat  said 
bridge  at  the  foot  of  Market  street  has 
been  out  of  repair  for  about  two  years, 
and  thet  more  than  eight  months  have 
elapsed  since  the  notification  of  the  secre- 
tary of  war  in  respect  to  the  height  at 
which  said  bridge  must  be  built,  yet  the 
county  court  has  failed  and  refusi^d  to  i*e- 
palr  and  rebuild  said  bridgeoathe  old  site 
at  the  foot  ol  Market  street,  and  that  the 
members  of  said  court  have  publicly  an- 
nounced that  they  would  not  repair  or  re- 
build said  bridge  on  the  said  old  location, 
but  would  build  another  bridge  elsewhere 
in  said  city.  The  petitioners  therefore 
pray,  that  a  writ  of  mandamua  be  award- 
ed, directed  to  the  said  county  court,  and 
tbe  Individuals  composlug  it,  "requiring 
them  to  repair  and  rebuild  the  bridge 
across  tbe  Little  Kanawha  river  at  the 
foot  of  Market  street,  of  the  said  city  of 
Parkersburg,  and  to  cause  the  same  to  be 
placed  in  good  repair  and  condition, "  and 
for  further  relief,  etc.  On  October  21, 188», 
the  said  petition  was  filed  in  the  circuit 
court,  and  said  conrt  on  that  day  made 
an  order  awarding  tbe  alternative  writ  al 
mandamua,  which  writwas  afterwards  Isk 
sued,  and  duly  served  un  the  defendants. 
The  writ,  both  In  Its  recitals  and  prayer, 
follows,  substantially,  the  said  petition. 
The  defendants  appeared,  and  moved  the 
court  to  quash  the  said  alternative  writ, 
which  motion  thecourt  overruled,  and  the 
defendants  declining  to  maiie  return  oran- 
swer  to  Bald  writ,  the  conrt,  on  the  mo- 
tion of  the  petlttoners,  awarded  the  per- 
emptory writ,  and  dtfendants  obtained 
this  writ  of  error. 

Some  question  was  made  In  the  argu- 
ment whether  there  was  a  demurrer  to,  as 
well  as  a  motion  to  quash,  the  alterna- 
tive writ.  The  final  order  states  that  the 
court  "is  of  opinion  to  cveirule  said  mo- 
tion and  said  demurrer, "  but  the  record 
fails  to  show  that  any  demurrer  was  en- 
tered by  the  defendant.  In  Fisher  v. 
Charleston.  17  W.  Va.,  at  page  611,  this 
coortsuys :  "  If  the  petition  does  notstate 
the  necrasary  facts  to  justify  the  issuing 
of  an  alternative  writ  or  rule,  neither  ought 
to  be  Issued,  and,  if  Issued  on.  tbe  return 
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day,  this  fatal  defect  should  be  taken  ad- 
vantage of.  not  by  demurrer,  but  by  a  mo- 
tion to  q  uaBh  the  alternative  writ,  or  to  dla- 
chargre  the  rule  ae  Improvldently  awarded. 
The  petition  and  affidavit  bear  to  the  tnan- 
dnmuB  nisi  a  relation  Bimllarto  that  which 
an  affidavit  bears  to  an  attachment. " 
And  In  another  part  of  the  opinion  In  the 
same  case  the  conrtBays:  "The  d^oidant 
may  move  to  quash  the  aUeniative  writ, 
which  Is  equivalent  to  a  demurrer  to  it." 
From  this  langua^,  and  the  purport  of 
the  opinion,  I  infer  that  a  motion  to  quash 
puts  in  Issue  not  only  the  Bufficlencyof  the 
alternative  writ,  but  also  the  Bufflciencyof 
the  petition  on  which  such  writ  la  based; 
and*  tlierefore.  If  the  defect,  which  the  de- 
fendant seeks  to  take  advantage  of.  Is  In 
the  alternative  writ  Itself,  and  not  in  the 
petition,  the  formal  mode  of  pleading  Is  to 
demur,  and  not  move  to  quash,  and  vice 
versa.  If  the  defect  Ib  In  the  petition;  but, 
while  this  is  the  technical  and  formal  mode 
of  proceeding,  the  court  will  neverthelees 
treat  a  motion  to  quash  the  alternative 
writ  as  the  equivalent  of  a  demurrer  to 
such  writ.  The  motion  to  quash  in  such 
case  iB  not  only  the  equivalent  of  a  demur- 
rer, but  It  reaches  defects  In  the  petition 
in  like  manner  as  Buch  motion  doeB  the 
affidavit  In  an  attachment.  The  motion 
to  quash  In  this  case,  ther^ore,  having  all 
the  effect  of  a  demurrer  imd  more,  it  la 
wholly  immaterial  whether  there  was  or 
not.  In  fact,  a  demurrer  In  the  record. 
Thus  the  only  question  to  be  determined 
in  this  case  1h,  whether  or  not  the  court 
erred  in  overruling  the  defendant's  motion 
to  quash  the  alternative  writ. 

It  1b  a  well-settled  rule  of  pleading  that 
a  demurrer,  or,  in  a  case  tike  this,  a  mo- 
tion to  quash,  admits  as  true  only  such  al- 
legations of  the  bill  or  writ  as  are  well 
pleaded,  and  does  not  admit  matters  of 
law,  legal  conclusions,  and  Btatutory  con- 
Btmction.  Dillon  v.Bamard.21Wal].  430; 
U.  S.  V.  Ames,  99  U.  S.  85.  It  Is  unques- 
tionable that /nanc/anii/ir  will  lie  to  com- 
pel the  performance  of  duties  purely  min- 
isterlal  in  their  nature,  and  so  clear  and 
specific  that  no  element  of  discretion  Is  per- 
mitted in  tMlT  perrorman<».  But  the  au- 
thorities dlffermnch  as  towhatmaybe  re- 
garded ministerial,  and  what  discretion- 
ary or  Judicial,  duties.  In  Dawson  v. 
Thruston,  2  Hen.  &  M..  at  page  135,  Tuck- 
BR,  J.,  says:  "The  county  courts  in  Vir- 
ginia act  In  a  variety  of  capacities  and 
characters.  They  are  Judges  of  all  suits 
and  controversies  arising  within  thetr 
conntiefl,  either  in  actions  at  common  law 
or  In  suite  In  chancery,  or  In  controvereies 
concerning  wills,  letters  of  administration, 
mills,  roads, "  etc.  In  commenting  upon 
this  case,  Grekn,  J.,  In  Doolittle  v.  Coun- 
ty Court,  says:  "  Dnder  section  24,  art,  8, 
of  our  present  conBtitution,  as  It  has  been 
amended,  the  Judicial  powers  of  the  coun- 
ty courts  have  been  much  limited.  They 
are  no  longer  Judges  of  HuitB  and  contro- 
versies between  individualB,  either  In  ac- 
tions atcommon  law  or  in  chancery.  But 
they  still  posseBs  certain  judicial  powers 
In  controverBles  concerning  wills,  letters 
of  admlnlBtratlon,  mills,  roads,  &c.  These, 
It  has  been  decided,  are  Judicial  powers; 
and  the  performance  of  them  in  a  particu- 


lar manner  cannot  be  enforced  by  maada- 
mns.  Thus  the  county  court  cannot  be 
enforced  by  mandamus  to  open  a  road. 
JoneB  V.  Justices,  etc.,lLeigh,584.  Except 
that  their  Judicial  powers  have  been  limits 
ed,  our  county  courts,  under  our  amended 
constitution,  possess  the  same  or  even  a 
greater  varlaty  of  powers  than  they  for- 
merly did  In  Virginia.  And  hence  it  must 
often  be  inquired,  what  is  the  nature  of  a 
particular  act  done  or  refused  to  be  done 
by  them  ?  Is  such  act  Judicial  or  ministe- 
rial in  its  nature?  Upon  the  determina- 
tion of  these  queBtions  In  these  particular 
cases  will  often  depend  the  right  of  the 
circuit  courts  or  of  this  court  to  compel 
the  performance  of  a  spedflc  act  by  the 
county  court  by  the  writ  of  mandataua." 
28  W.  Va.  in.  178.  In  Henderson  v.  Smith, 
26  W.  Va.  829,  this  court  decided  that  the 
official  act  of  a  notary  public  in  taking 
and  certifying  the  privy  examination  of  a 
married  woman  to  a  deed  is  in  the  nature 
of  a  Judicial  act.  And  In  Wlntz  v.  Board, 
28  W.  Va.  227,  this  court  held  that  the 
board  of  education  or  its  preeident,  when 
acting  under  section  18,  c.  45,  Code,  has  a 
discretion  as  to  the  approval  or  disap- 
proval of  the  appointment  of  a  teacher, 
which  cannot  be  controtled  hy  mandamus. 
In  prohll)ltion,  which  is  simply  the  con- 
verse of  mandamas,  and  governed  by  the 
same  prlnelples,  this  court  held,  in  Flem- 
ing V.  CommlsBloners,  81  W.  Va.  608,  8  S. 
G.  Bep.  267,  that  mere  errors  and  irregu- 
larities ol  the  county  coDrtcommisslonera, 
sitting  as  a  board  of  canvasBers,  and  acting 
within  their JuriBdlctton, cannot becorrect- 
ed  by  prohibition.  It  Is  aweil  established 
rule  both  in  mandamus  and  prohibition 
that  neither  will  lie  where  another  specific 
and  adequate  remedy  exists,  nor  to  cor- 
rect the  errors  of  Intei-ior  courts  In  matters 
properly  within  their  Jurisdiction.  It  Is  a 
fundamental  principle  that  neither  of  these 
writs  can  be  allowed  to  usurp  the  func- 
tlouB  of  a  writ  of  error  or  certiorari,  and 
can  never  be  employed  as  a  process  for  the 
correction  of  errors  of  Inferior  tribunals. 
High.  Extr.  Rem.  §§  156.  24»;  State  v.  Mc- 
Anlllfe,  48  Mo.  112:  McConiha  v.  Oathrie, 
21 W.  Va.  134.  This  court  has  repeatedly 
decided  that  mandamus  will  not  He  to 
control  the  exercise  of  the  discretion  ut  any 
court,  board,  or  officer,  when  the  act  com- 
plained of  Is  either  Judicial  or  qoaal  Judi- 
cial in  its  nature.  The  inferior  tribunal 
may  be  compelled  to  act  in  such  cases,  It  it 
unreasonably  neglects  or  refuses  to  do  so, 
but  the  propriety  of  its  action,  or  the  Judg^ 
ment  it  shall  render,  cannot  be  qutstioned 
or  controlled  by  mandamus.  It  is  suffi- 
cient thatits  discretion  has  been  exercised, 
and,  whether  rightly  or  wrongly,  is  whol- 
ly Immaterial  In  this  proceeding.  Satterlee 
V.  Strider,  31  W.  Va.  789,  8  S.  E.  Rep.  552; 
Doolittle  V.  County  Court,  28  W.  Va.  158; 
Wlntz  V.  Board,  Id.  227;  Supervisors  v. 
Mintum,  4  W.  Va.  800. 

Applying  these  principles  to  the  case  be- 
fore UB,  the  question  presented  Is,  do  the 
facts  alleged  In  the  alternative  writ  show 
ground  lor  relief  by  mandamus?  And  the 
answer  to  this  queatlon  deiKnde  material- 
ly upon  the  fact  whether  or  not  the  partic- 
ular act  wlilcb  It  is  sought  to  compel  the 
county  court  to  perionn4B»  accorcUng  to 
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Uie  principles  and  anthoritiet  befon  re- 
ferred to,  a  Judicial  or  dfaeretloiiary  act, 
such  as  win  not  be  enforced  by  mattdar 
mvB.  Tbia  particnlar  act,  as  stated  In  the 
alternative  writ,  U  to  compel  the  county 
conrt  to  repair  and  rebuild  the  bridge 
acrosa  tbe  Little  Kanawha  rlrer  at  the 
foot  of  Market  street,  of  the  dtj  of  Par- 
kerabnric.  The  duties  of  the  county  court 
In  respect  to  fionntgr  roads  and  brldjraB  are 
found  In  chapters  89  and  43  of  the  Code  of 
1887.  Therelators  In  this  case  speclallyre- 
ly  on  section  23,  c.  39.  which  provides :  So 
far  as  any  road,  bridge,  or  public  tandlnf^ 
belongs  to,  or  Is  under  the  care  or  control 
of,  a  cuUDty,  It  shall  be  tbe  duty  of  the 
county  court  to  caune  the  same  to  be  kept 
in  eood  repair  and  condition.  **  Sections 
35,36,  87,  c.  48,  empower  the  county 
court  to  establish  or  alter  any  public  road, 
brld^,  or  landing,  and  prescribe  the  mode 
of  proceeding  forthat  purpose.  After  pro- 
viding for  tbe  appointment  of  viewers  to 
report  the  facte  in  respect  to  the  neceselty 
and  propriety  of  the  establishmwt  or  al- 
teration of  the  road,  bridge,  or  landing.  It 

grovides :  "  tipon  the  report,  if  the  court 
e  against  the  proposed  establishment  or 
alteration,  the  petitioner  shall  pay  all 
costs.  *  *  •  But,  unless  thecourt  upon 
such  report  decide  against  undertaking  tbe 
proposed  work,  they  shall  appoint  a  day 
for  hearing  tbe  parties  Interested,  and 
cause  notice  to  be  given, "  etc.  And  then 
section  87  says:  **At  any  time,  It  the 
court  have  enough  before  them  to  enable 
them  to  ascertain  what  would  be  a  Just 
compensation,  •  •  •  the  said  court 
•  •  •  may  determine  to  undertake  the 
work.  **  And  section  88  says :  "  When 
hearing  the  parties  Interested  in  an  appli- 
cation for  a  public  road,  tbe  county  court 
shall  decide  for  or  against  undertaking  the 
proposed  work  on  behalfof  theconnty.  If 
It  decide  In  favor  of  same,  "etc.  Section 
30,c,43,  authorizes  tbe  county  court, in  the 
manner  therein  prescribed,  to  discontinue 
any  county  road  or  landing.  Section  31 
declares  that  every  county  road,  bridge, 
and  landing  heretofore  established,  which 
has  not  been  lawfully  discontinued  or  va- 
cated, shall  continue  as  such  until  proper- 
ly discontinued.  **  The  roads,  bridges,  and 
pablle  landings  transferred  by  tbe  state 
to  tbe  several  counties  in  which  they  are 
situated  shall  herealter  be  regarded  as 
county  roads,  bridges,  and  landings. " 
Aod  section  32  declares:  "When  any  road 
is  altered,  the  former  road  shall  be  dlscon- 
Unned  to  the  extent  of  such  alteration, 
and  no  further,  and  the  new  one  estab- 
lished."  And  section  25.  c.  43.  provides 
that,  when'a  bildge  Is  necessary  within  a 
county,  and  it  Is  not  practicable  for  the 
road  surveyor  to  have  it  built  or  repaired 
with  the  means  at  his  disposal,  "the  coun- 
ty court  of  the  county  may  contract  for 
tbe  same,  or  any  part  thereof,  on  such 
terms  as  may  by  agreed  upon,  •  •  • 
and  pay  for  tbe  work  In  whole  or  In  part 
out  of  the  county  treasury."  etc.  These 
seem  to  be  all  the  provtslons  of  our  stat- 
utes bearing  materially  upon  this  contro- 
versy. If  it  be  conceded  that  the  require- 
mentH  of  tbe  aforesaid  section  23,c.39,  tak- 
en alone,  as  an  Isolated  aud  complete  reg- 
ulation, could  beeofosced  by  mandamua. 


atlll  the  other  sectlonB  of  titte  statutes 
above  referred  to  show  that  said  section 
28  cannot  so  be  treated.  It  and  the  said 
other  sections  must,  upon  any  reasonable 
and  fair  rule  of  construction,  be  taken  and 
held  tobeinparf  mateWa, — parts  of  one 
and  the  same  general  law  tor  tbe  establish- 
ment, alteration,  keeping  in  repair,  and 
discontinuance  of  count?  roads,  bridges, 
and  public  landings.  And  wbn  so  taken 
aud  considered,  It  Is  scarcely  possible  to 
conceive  how  it  could  be  made  plainer  than 
these  provisions  do,  that  the  legislative 
purpose  was  and  Is  to  confer  upon  the 
county  court  a  Judicial,  or,  at  least,  a 
</iza0y  Judicial,  power  and  discretion  In  re 
Bi>ect  to  all  those  subjects,  including  the 
power  to  discontinue  or  alter  the  location 
of  any  bridge  belonging  to  or  under  the 
control  of  the  county  court.  No  analyses 
or  collocation  of  these  provisions  could 
make  that  fact  any  plainer  ormore  appar^ 
ent  than  the  simple  rending  of  them  will 
do.  The  plain  fact,  then,  being  that  the 
power  of  the  county  court  to  discontinue 
to  repair  or  to  alter  the  location  of  any 
county  bridge,  is  a  judicial  power,  to  be 
exercised  by  the  court  according  to  its  dls* 
cretlon,  it  is  clear,  under  the  principles 
hereinbefore  announced,  that  the  exercise 
of  that  power  cannot  be  controlled  by 
mABd&mua. 

But  it  Is  claimed  that  the  statute  doef 
not  authorize  the  discontinuance  of  acoun- 
ty  bridge.  It  does  not  do  so  In  express 
terms,  but  by  implication  it  does  so  clear- 
ly. Section  81,  c.  43.  provides  that  every 
county  road,  bridge,  etc.,  shall  continue 
until  properly  discontinued.  And  section 
35  of  same  chapter  provides  for  the  altera- 
tion of  a  public  road,  bridge,  or  landing. 
Tbe  context  here  shows  clearly  that  the 
word  "alteration"  means  the  alteration 
of  the  location  ot  tbe  road,  bridge,  or  land- 
ing. If,  thvn,  as  these  sections  provide, 
a  bridge  may  be  properly  discontinued,  or 
its  location  altered,  it  must  necessarily  fol- 
low that  a  bridge  may  be  discontinued, 
and  that  the  bridge,  the  location  t>f  whlct 
is  BO  altered,  may  be  abandoned. 

It  is  further  claimed  that,  even  if  it  Is 
true  that  a  bridge  may  be  discontinued,  it 
can  only  be  done  in  the  manner  prescribed 
by  the  statute,  and  that  the  county  court 
has  not  attempted  to  do  so.  As  before 
stated,  there  is  no  expi-ess  provision  ot  the 
statute  authorizing  the  discontinuance  ot 
a  bridge,  but  by  implication  the  statute 
does  authorize  the  discontinuance  of  a 
bridge  In  the  same  manner  that  a  county 
road  may  be  discontinued.  The  alterna- 
tive writ  In  this  case  avers  that  the  coun- 
tycourt  has  eBtabllshed  and  contracted  to 
build  a  bridge  across  the  river  110  yards 
above  the  site  of  the  old  bridge.  This 
averment,  It  seems  to  me.  is  substantially 
and  in  fact  simply  an  averment  that  the 
county  court  has  decided  to  alter  the  loca- 
tion ot  this  bridge,  and  the  statute,  at 
above  construed,  provides  that  such  alter- 
ation shall  of  itself  discontinue  the  former 
bridge. 

It  Is  still  further  insisted  that  the  county 
court  has  not  established  the  bridge  at 
Juliana  street  in  the  manner  prescribed  bj 
the  statute.  The  averment  in  the  alter- 
native writ.  In  respect  to  this  matt«r,  ir 
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effect,  is  eimply  that  tlie  county  court  baa 
erroneously  exercised  its  dlBcretion.  Its 
lurladlctlon  and  powerto  change  tbe  locBr 
tlon  of  Vbe  bridge  Is  not  questioned, and  It 
Is  unquestionable,  as  we  have  above 
shown;  and,  this  being  true,  mandainns 
does  not  lie  to  review  the  action  of  the 
eourt,  or  to  correct  its  errors,  or  control 
tbe  erroneous  exercise  of  its  discretion. 
That  can  be  done  only  by  appe^,  writ  of 
error,  or  some  othw  direct  proceeding  for 
the  review  and  correction  of  such  errors. 
In  this  manner  the  action  of  the  court  was 
reviewed  in  Conrad  v.  I^ewls  Co.,10W. 
Va.  784.  Tbe  relators,  as  shown  by  the 
xlecislon  In  that  case  had  another  adequate 
and  complete  remedy;  and  for  this  reason 
also  mand&mu8  will  not  lie. 

It  is  stllllnrtber  insisted  that  tbe  connty 
eourt  has  already  attempted  to  establish 
two  bridges  across  said  river,— the  one  at 
Juliana  street  and  the  other  at  George 
street, — snd  that  it  Is  thereby  putting  the 
relators  and  the  other  tax-payers  of  the 
county  to  great  and  unnecessary  expense. 
This  might  be  alleged  as  a  ground  for  pre- 
venting the  court  from  incurring  such  use- 
less expense,  bat  it  is  certainly  no  sufficient 
ground  for  an  application  to  compel  it  to 
build  another  and  a  third  bridge  across 
the  same  river. 

And,  Anally,  It  is  alleged  In  the  alterna- 
tive writ  that  the  bridge  at  Market  street 
faas  beenontof  repairfor  about  two  years, 
yet  the  county  court  has  failed  and  refused 
to  repair  and  rebuild  said  bridge  on  the  old 
site,  and  that  the  members  of  tbe  court 
bave  publicly  announced  that  they  would 
not  rebuild  said  bridge  on  the  old  loca- 
tion, but  would  build  another  bridge  else- 
where in  said  city.  The  clear  inference 
from  this  averment  is  not  that  the  county 
court  refuse  to  build  a  bridge  to  replace 
the  one  destroyed,  but  that  it  has  refused 
to  build  a  bridge  on  the  old  site.  But,  be 
this  as  it  may,  it  distinctly  appears  from 
other  parts  of  thealtematlvewritthatthe 
county  has  not  retufled  to  build  abridge  to 
supply  theneeds  of  the  one  destroyed,  but, 
on  the  contrary,  they  have,  considering  the 
obetacleB  and  dlfflcultiesthey  haveencoun- 
tered,  been  reasonably  diligent  in  their  ef- 
torts  to  build  a  bridge  either  on  the  old 
site  or  elsewhere  in  the  city  limits  to  snp- 

gly  the  place  of  the  former  bridge.  ItmcQr 
e  that  the  county  court  has  acted  erro- 
neously, and  even  In  dlsr^ard  of  the  best 
interests  of  the  people  of  the  connty,  but 
tiaving  a  discretionary  power,  it  cannot, 
while  legitimately  exerelsing  that  power, 
however  erroneously  or  contrary  to  the 
best  interests  of  the  county,  lie  controlled 
bymnndajzins.  Instate  v.  Board,  etc.,  119 
Ind.  444,  21  N.  E.  Rep.  10d7.  the  court,  in  a 
case  very  similarto  the  one  before  us.  says: 
"Doubtless.  caseH  might  arise  in  which  it 
would  be  the  Imperative  l^al  duty  of  the 
commissioners  to  afford  the  means  or  take 
the  necessary  steps  to  make  the  repaire. 
State  V.  Demaree.  80  Ind.  619;  State  v. 
Board.  Id.  478.  The  facts  found,"  says 
the  court  in  that  case,  "fall  far  short  of 
making  the  present  such  a  case.  For  all 
that  appears  the  stream  maybe  croBsed  by 
means  of  a  ford  or  ferry,  or  another  bridge, 
as  the  evidence  shows  the  fact  to  be,  may 
have  bera  built  within  a  reasonably  con- 


venient distance  from  the  one  destroyed. 
*  *  *  It  appears  from  the  facts  found 
that  ths  board  of  commissioners,  in  the 
raerclse  of  Its  discretion,  refnsed  to  order 
the  bridge  repaired.  The  present  is,  there- 
fore, not  a  case  where  the  commissiuneis 
refused  to  act,  but  is  one  in  which  they  did 
not  act  In  a  manner  to  salt  the  relators, 
who  now  ask  the  court  to  compel  them  to 
reverse  their  former  action."  So,  in  the 
case  at  bar.  the  county  court  did  not  re- 
fuse to  act,  but  it  determined  to  alter  the 
location  of  the  bridge.  This  does  not  suit 
the  relators,  and  therefore  their  real  griev- 
ance Is  not  that  the  court  refused  to  act, 
butthat  it  refused  to  actto  suit  them,  and 
they  are  now.  In  effect,  asking  the  court  to 
reverse  the  action  of  the  county  court. 
This  cannot  be  done  by  maoffamm. 

For  the  reasons  aforesaid,  tbe  judgment 
of  the  cirenlt  court  must  be  reversed,  the 
motion  to  quash  the  alternative  writ  bub- 
tained,  and  the  proceeding  dismissed. 

English,  Bkannon,  and  Lucas,  JJ.,  con- 
curred. 


Stats  az  reh  Alderson  v.  Gunnivoham, 

Commissioner,  etc. 

(Supreme  Court  f\f  AvveaUi  of  WM  V%ralMb^ 
Harob  25,  1890.) 

CoHTnm— BniiL  or  BlxoepriOMS— Sisvma — BCui- 
Di.iice. 

1.  It  Is  well  settled  tbst  a  oootempt  of  court  is 
a  criminal  offense,  aod  the  impoeition  of  a  floe  for 
coatempt  is  a  Judsmeot  Id  a  crimlDal  case.  There- 
fore the  same  principles  of  evidence  apply  aa  in 
other  criminal  trials,  and  tbe  guilt  of  tiie  respond- 
ent must  be  proved  beyond  a  reasoQable  donbt. 

2.  Upon  the  peUtion  of  John  D.  AlderiMi,  the 
present  relator,  a  rule  was  ordered  by  this  oonit 
against  tbe  county  oommlssloners  of  Kaoawha 
county  to  abow  cause  why  a  vuindamu*  should 
not  be  awarded  to  compel  tbem  to  sign  a  bill  of  ax- 
ceptiODB.  They  appeu«d  and  answered,  and,  Uie 
answer  not  being  deemed  sufBcient  cause,  a  per- 
emptory  mandamui  Issued,  directing  them  to  set- 
tle and  sign  said  bill  of  exceptions  in  the  manoer 
therein  prescribed.  The  relator  subsequently  fllad 
his  petition,  charging  that  the  respondent,  who 
was  a  membier  and  president  of  said  commission- 
ers, had  violated  tbe  order,  and  refused  obedience 
to  the  numdnmus;  and  praying  for  a  mle,  which 
has  been  issued  against  the  said  respondent,  to 
show  cause  why  he  should  not  be  fined  for  con- 
tempt. Held,  the  peremptory  writ  having  issued, 
its  legality,  and  the  aothori^  to  iHua  it,  oaoDOt 
now  OB  questioned  by  the  responduit,  as  the  ma^ 
ter  aa  to  him  is  res  Judicata. 

8.  Tbe  respondent,  in  reply  to  tbe  mle  for  con- 
tempt, replies  that  he  did  not  sign  tiie  bill  as  pre- 
sented, because  it  did  not  truly  state  the  facts; 
nor  did  be  sign  tbe  bill  which  the  other  oommis- 
sionera  settled  and  signed  as  the  utt  at  tbe  board, 
for  a  similar  reason;  but  that  be  did  settle  and  sign 
the  bill  which  accompanies  his  answer,  and  which 
he  says  does  truly  state  the  facts  as  they  were 
proved  or  occurred.  Held,  this  return  is  conclu- 
sive, and  cannot  be  traversed  by  the  state  or  the 
relator  in  this  proceeding. 

4.  There  Is  no  rule  of  practice  which  prohFUta 
tbe  court  or  a  judge  from  taking  ezoeptions,  in* 
Btructions,  and  other  pleadings  to  his  office  or 
library  for  tbe  purpose  of  examining  them,  ooq- 
■Dltlog  authorities,  and  passing  upon  tbem.  Be- 
fore doing  so,  it  is  proper  to  near  counsel  npoa 
tbem ;  and,  as  to  bills  of  exceptions,  tbey  may  be 
settled  and  signed  at  any  time  during  the  term. 

5.  The  wnt  directed  tbe  oommissioners  to  set- 
tle and  sign  the  bill  "promptly,  and  with  all  ooa 
venient  dispatch. "  It  was  issued  November  2Sd, 
and  served  MovemberiiBth.  BeaMndcutlMdled  tba 
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oommlMlooeTS  together  the  20th.  and  they  ad- 
Jonrnad  tlcom  time  to  time  until  Uecember  2SA, 
when  respondent  completed  and  signed  the  hill  ac- 
companying his  answer,  and  on  the  2Tth  the  oourt 
or  board  signed  the  bill  on  which  the  relator  ob- 
tained a  wrtt  of  certUrrarL  In  the  mean  time  re- 
spondent had  held  the  regnlor  term  at  county 
eonrt,  uid  had  been  afflicted  with  personal  indl»- 
posltioit  and  UlnesB  In  hla  family.  Held,  that  ovn- 
sIderaA>la  discretion  should  be  allowed  to  Inferior 
tribunals  In  the  discharge  of  judicial  funculous, 
and  thab,  looking  to  the  only  object  of  a  bill  of  ex- 
ceptions which  this  court  can  consider, — viz.,  to 
perfect  the  record  f)r  an  appeal,— there  was  no 
mch  delay  here  as  onght  to  subject  the  respond- 
ent to  fine  or  imprisonment  by  this  court. 

SxTDER,  P.,  dissenting. 

ii^Uttbiu  hy  i/ie  Court) 

On  rnle  to  show  cause  why  defendant 
should  not  be  attached  fur  contempt. 

Brown  db  Jack  son, lor  relator.  J.  B.  Fer- 
guson, Abr.  BurleWy  and  G.  W.PuttoB,  lor 
defendant. 

LrcAS.  J.  On  the  6th  of  November,  1888, 
at  the  g:eneral  election  held  on  that  day, 
the  rival  candidates  for  the  federal  house 
of  representatives  from  the  third  congree- 
rional  district  of  this  state  were  John  D. 
Alderaon  and  James  H.  McOinnls.  There 
was  a  demand  for  a  recount  of  the  vote  of 
Kanawha  county,  which  is  in  said  district, 
and  the  vote  of  several  precincts  became 
Involved  Incontroversy.  The  countycom- 
miRsioners,  of  whom  the  respondent  in  the 
present  proceeding  was  one.  acted,  as  the 
record  discloses.  In  a  very  unusual  and 
very  arbitrary  mMiner,and,  upon  a  certio- 
rari iBsned  by  the  drcntt  court  of  Kana- 
wha, the  case  was  remanded  to  the  lower 
tribunal,  withlnstructlims  to  proceed  with 
counting  the  vote,  to  allow  the  parties  to 
cross-examine  witnesses,  to  Introduce  evi- 
dence, and  to  appear  by  counsel  or  in  per- 
son. Mr.  Alderson.takingthecTonnd  that 
the  clrcntt  court  ought  to  hare  retained 
the  case*  and  itself  proceeded  with  the 
count,  took  an  appeal  to  this  court,  and 
here  the  action  of  the  circuit  court  was  af- 
firmed, and  the  cause  remanded  to  the 
county  court,  to  be  there  proceeded  in  as 
directed  by  the  circuit  court.  SeeAlderson 
V.  Commisstoners,  32  W.  Va.  454.  9  S.  E. 
Rep.  863.  The  county  court  took  the  mat- 
ter up  again,  and  proceeded  with  tiieconnt, 
and,  after  reaching  a  conclusion,  a  bill  of 
exceptions  was  presented  to  them  by  the 
counsel  of  Alderson,  and  they  declined  ab- 
solutely to  sign  It,  or  to  take  such  steps  in 
regard  to  modifying  or  correcting  it  as 
they  should  have  done,  in  accordance  with 
the  rnle  laid  down  by  this  court  in  Poteet 
v.  CommlsHioners.SO  W  Va. 68.38.  E.Rep. 
97.  Alderaon  thereupon,  on  the  16th  day  of 
November,  1889.  applied  to  this  court  for  a 
mandamus  to  comiiel  the  county  commis- 
sioners to  sign  said  bill  of  exceptions,  and, 
after  rule  and  answer,  this  court,  on  the 
23d  of  November  following,  issued  a  per- 
emptory mRndamua  directed  to  said  com- 
missioners, which,  asits  exact  language  Is 
material  to  our  present  discussion.  I  here 
set  out  in  fnll :  "This  day  came  again  t^e 
parties  by  their  attorneys,  and  the  re- 
spondents here  filed  an  amended  answer 
to  the  rule  heretofore  issued,  which  said 
amended  answer  the  petitioner  excepted 
tu;  and  this  ease  was  folly  heard  upon  the 


petition  and  rnle  aforesaid,  the  answer 
and  amended  answer  aforesaid,  the  excep- 
tlt>ns  thereto,  and  the  arguments  of  coun- 
sel thereon ;  and  the  court,  having  ma- 
turely considered  the  same,  is  of  oplnloa 
that  the  answer  and  amended  answer 
aforesaid  are  Insufficient,  and  that  it  was 
the  duty  of  the  commissioners  of  the  coun- 
ty court  of  Kanawha  county  to  settle  anf) 
sign  the  bill  of  exceptions  presented  to 
them  by  the  petitioner;  that  is  to  say,  It 
was  the  duty  of  said  commissioners  to 
carefully  examine  the  bill  of  exceptions, 
and,  If  they  found  that  the  statements  and 
facts  recited  in  it  were  correctly  set  forth, 
they  should  have  signed  the  same;  but.  If 
they  found  that  any  one  or  more  of  the 
statements  contained  in  the  bfU  of  excep- 
tlons  were  Incorrect,  they  should  have  cor- 
rected the  same  In  those  respects  only  fn 
which  the  statements  were  erroneous,  but 
they  should  not  have  stricken  from  the  bill 
of  exceptions  any  statement  or  fact  alleged 
in  it  If  the  same  were  true,  no  matter  how 
Impertinent  or  immaterial  tney  may  have 
considered  such  statement  or  tact  to  be, 
and  the  commissioners  should  have  added 
to  the  bill  of  exceptions  any  omitted  fact 
or  statement  which  they  deemed  material, 
and,  having  thus  settled  the  bill,  it  was 
their  duty  to  sign  the  same.  It  Is  there- 
fore ordered  that  a  peremptory  writ  of 
mandami/s  do  issue  commanding  John  S. 
Cunningham,  W.  B.  Calderwood.  and  Cnr- 
tis  H.  Young,  commissioners  of  thecounty 
court  of  Kanawha  county,  promptly,  and 
with  all  convenient  dispatch,  to  settle  In 
the  manner  heretnb^ore  set  forth  the  btlt 
of  exceptions  tendered  by  John  D.  Alder- 
son  in  the  matter  of  the  recount  of  the 
votes  cast  in  Kanawha  county  on  the  6tl> 
day  of  November,  1889,  for  the  office  of  rep- 
resentative of  the  third  congressional  dis- 
trict of  West  Virginia  Inthe  congress  of  the 
United  States,  and,  having  so  settled  said 
bill,  to  sign  the  same,  and  make  It  a  part 
of  the  record  of  their  proceedings.  Jt  i» 
further  ordered  that  the  writ  of  mantia- 
mus  aforesaid  be  made  returnable  on  the 
first  day  of  the  next  term  of  this  court,  and 
that  service  of  an  atteHted  copy  of  this  or- 
der shall  be  considered  service  of  the  said 
writ. "  This  order  was  served,  as  appean» 
by  the  return  of  the  sheriff,  on  the  2ttth  of 
November,three  days  after  it  was  entered. 
It  is  charged  by  Alderson,  the  relator,  that 
the  respondent,  the  president  of  said  board 
of  commissioners,  disobeyed  said  order; 
and  upon  a  petition  filed  by  him  in  this 
court  on  the  iHth  day  of  January,  1890,  a 
rule  has  issued  against  John  S.  Cunning- 
ham,  the  respondmtjto  show  cause, if  any 
he  can,  why  he  should  not  be  proceeded 
against  for  contempt  of  an  order  of  this 
court.  It  is  well  settled  that  a  contempt 
of  court  is  a  specific  criminal  offense,  and 
that  the  imposition  of  a  fine  for  contempt 
is  a  Judgment  in  a  criminal  case.  Fischer 
V.  Hayes,  6  Fed.  Rep.  68.  Therefore  the 
same  rules  of  evidence  and  procedure  ap- 

gly.  Id.  74.  This  Is  the  view  announced 
y  this  court  in  State  v.  Bridge  Co.,  16  W. 
Va.  864;  Ruhl  v.Ruhl,  34  W.Va.  279;  Aider- 
son  V.  Commissioners,  32W.Va.640,  9  S.  £. 
Rep.  868.  It  is  important,  therefore,  for  o» 
to  consider  the  exact  nature  and  language 
of  the  charge  as  contained  In-tbe  mle.  i 
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The  offense  Is  described  as  contempt  of 
an  order,  and  we  mnst  therrfore  consider 
the  order.  The  twenty-seventh  section  of 
chapter  147  of  the  Code  provides  that 
fourta,  and  Judges  thereof,  may  issue  at- 
tachments forcontempts.and  punish  them 
summarily,  In  case  of  disobedience  of  any 
person  to  any  lawful  process  or  order  of 
the  coart.  In  reference  to  the  interpreta- 
tion of  this  section,  we  may  consult  the 
decision  of  this  court  in  State  v.  Bridge 
Co.,  supra,  8B6,  pars.  5,  6,  viz.:  "In  order 
to  Justify  any  punishment  in  such  a  case, 
the  process  of  the  court  disobeyed  must 
have  been  its  lawful  process.  By  Its  law- 
ful process  is  meant  such  process  as  the 
court  bad  Jurisdiction  to  lasne."  And  in 
dellTerinK  the  opinion  Jndge  Okbbn,  on 
pngeSTT.says:  "Itlssettled  by  theanthor^ 
itles  that.  If  this  court  had  no  Jurisdiction 
to  award  this  process,  the  parties  cannot 
be  punished  tor  a  contempt  iu  disobeying 
it;  for,  in  such  a  case,  the  order  of  this 
court  granting  the  supersedeas  might  be 
treated  as  a  mere  nullity. "  The  respond- 
ent, In  his  amended  answer,  raises  this 
question  by  aubmlfetlng  the  following 
proposition:  "At  the  time  these  proceed- 
ings were  commenced  against  him,  this 
CBHc  was  not  In  this  court  in  any  form, 
nor  had  any  steps  been  taken  to  bring  It 
here.  Section  48  of  chapter  39  of  the  Code 
specially  provides  that,  if  a  commissioner 
refuse  tu  sign  a  bill  of  exceptions  which 
states  the  truth  of  the  case,  he  may  be 
compelled  to  do  so  by  the  circuit  court  of 
the  county  by  m&ndamns.  The  appeal 
from  the  county  court  in  such  cases  lies  to 
the  circuit  court,  and  not  to  this  court." 
The  true  distinction  to  be  taken  In  these 
cases,  I  think,  Is  between  any  process  or 
order  of  this  court  issued  on  ex  parte  ap- 
plication, and  its  mandate  issued  upon 
trial  and  adjudication.  The  former  may 
be  Inquired  Into  in  any  collateral  proceed- 
ing growing  out  oflt;  but.alteran  adjudi- 
cation, Judgment,  and  adjournment  of  the 
term,  the  matter  is  res  Judicata,  and 
cannot  again  be  called  in  question  by  any 
one  who  wiis  a  party  to  the  proceeding. 
The  Jurisdiction  to  Issue  the  mandnwus 
was  necessarily  Involved  In  thecase  against 
the  respondent  and  others.  In  which  it 
was  Issued,  and  the  decision  In  that  case 
at  a  former  term  settles  the  matter,  and 
thouRh  we  might  now  doubt  the  author- 
ity to  issue  it,  upon  the  ground  stated  by 
the  respondent,  we  are  concludwl,  as  to 
this  particular  case,  by  that  adjodicotlon, 
and  so,  also,  was  the  respondent  conclud- 
ed by  the  mandate  of  tliis  court.  In  Ken- 
Ick  V.  Ludlngton,  20  W.  Va.  537.  It  Ih  snid ; 
"For  the  puii)08e8  of  the  firHt  trial  of  this 
cause  in  thiB  court,  the  JuriHdiction  of  this 
fourt,  as  to  these  apppllanta,  was  as 
much  determined  as  though  this  point  had 
been  made  and  directly  pnssed  upon  by 
this  court,  and,  if  it  was  not  then  made, 
It  certainly  cannot  now  be  questioned. 
*  *  *  It  may  be  regarded  as  well  set- 
tled that  if  an  appellate  court  has  ever  so 
erroneously  decided  that  it  has  Jurisdic- 
tion of  a  cauwe,  and  then  proceeds  to  de- 
termine it  on  its  merits,  the  parties  to  the 
cause  are  bound  as  res  Judicnta  by  the 
decision  of  the  court  that  It  has  Jurisdic- 
tion, as  well  as  by  the  decision  of  the  court 


on  Its  merits."  I  think,  therefore,  we  may 
regard  the  question  of  Jurisdiction,  so  far 
as  this  controversy  is  concerned,  as  set- 
tled.   High,  Extr.  Rem.  §  568. 

Let  us  next  proceed  to  the  consideration 
of  the  exact  charge,  which  I  construe  to 
be  a  contempt  of  this  court  by  a  refusal  to 
obey  its  onier  commanding  the  coun'^ 
commissioners,  "promptly  and  with  all 
convenient  dispatch  to  settle.  In  the  man- 
ner hereinbefore  set  forth,  the  bill  of  excep- 
tions tendered  by  John  D.  Alderson  In  the 
matter  of  the  recount,  etc.,  and.  having  so 
settled  said  bill,  to  sign  the  same,  and 
make  it  a  part  of  tlie  record  of  their  pro- 
ceodingH. "  The  charges  of  violation  con- 
tained In  the  petition  maybe  stated  under 
two  heads:  (1)  The  niannerof  settlement; 
(2)  thetlme  within  which  a  bill  was  signed. 

It  is  admitted  that  the  court  or  commis- 
sioners, acting  through  a  majority  of  their 
number.  Young  and  (^alderwood,  have 
signed  a  bill  tendered  them  by  .Mderson. 
It  Is  also  conceded  that  this  was  the  act 
of  the  commissioners  or  county  court,  and 
was  a  compliance  with  our  order.  It  Is 
also  admitted  that  the  respondmt,  Cun- 
ningham, president  of  the  court,  has  also 
signed  a  separate  bill.  He  did  not  sign 
the  bill  which  received  the  signatures  of 
the  other  two  commissiuners.  The  rea- 
son assigned  by  respondent  in  his  return 
is  that  he  could  not  consclentionsly  do 
so,  OA  the  facts  werenottruly  stated  there- 
in. This  return,  proceeding  from  a  court 
or  Judicial  officer,  must,  in  accordance  with 
sundry  decisions  of  this  court,  be  retcard- 
ed  as  conclusive,  and  not  the  subject  of 
traverse  or  further  evidence.  In  Douglass 
V.  Loomie,  6  W.  Va.  542.  it  Is  said:  "A 
Judge  will  not  be  comT>elled  by  mandamus 
to  sign  a  bill  of  exceptions,  when  he  alleges 
in  bis  return  to  the  conditional  writ  that 
the  bill  does  not  truly  state  the  facts. 
The  Judges  have  sole  power  of  determin- 
ing whether  the  bill  Is  true  or  not;  their 
return  to  the  writ  being  conclusive  of  the 
case,  and  not  liable  to  be  passed  upon  by 
a  Jury."  To  the  same  effect  are  Poteet 
V.  Commissioners,  80  W.  Va.  68,  3  8.  E. 
Rep.  97,  and  Morgan  v.  Fleming,  24  W. 
Va.  180.  This  has  been  the  doctrine  from 
toe  earliest  times,  as  we  learn  from  the 
elementary  writers.  Bull.  N.  P.  316;  3  HI. 
Comm.  '6(j'2.  And  the  rule  Is  equally  ap- 
plicable to  courts  of  interior  Jurisdiction. 
Poteet  V.  Commissioners,  supra;  People 
V.  Judges  of  Went  Chester,  2  J<)hna.  Cas. 
IIS;  People  v.  Judges  of  Washiiigtun  Co.. 2 
Culnen,  1)7.  Upon  this  subject.  High  on  Ex- 
traordinary Legal  Kenicdies  says.  In  sec- 
tion '202:  "An  Important  consideration 
to  be  borne  in  mind  in  the  exercise  of  this 
branch  of  the  general  jurisdiction  by  mun- 
diitnus  is  that  the  power  of  determining 
whether  the  parlicular  bill  of  exceptions 
tendered  is  or  Is  not  true  rests  exclusively 
with  the  court  or  Judge  before  whom  the 
case  was  tried,  and  to  whom  the  writ  is 
directed,  and  the  exercise  of  this  power  Is 
beyond  control  by  mand&mus.  All  that 
the  JudRp  can  be  required  to  do  Is  to  sign 
such  o  bill  as  presents  the  facts  in  euxord- 
aiice  with  his  knowleflne  and  recollection, 

I  since  this  must  necessarily  be  the  test  in 
determining  what  particular  bill  shall  be 

[  signed.  When,  therefore^tbe  Judge  returns 
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that  the  bill  as  urislnally  eettled  by  hlui 
waa  settled  truly,  according  to  the  facts 
of  the  case  as  he  remembers  tfaem,  nothing 
more  can  be  required  of  liim ,  and,  when 
he  has  already  signed  one  bill  of  exeep- 
tioDB,  he  canuot  be  compelled  by  man- 
damus  to  sign  anotherand  a  different  one, 
since  It  is  his  own  exclusive  province  to  de- 
termine the  correctness  of  the  bill  which  he 
shall  bXkh.  *  *  *  So  where  confUcting 
questlODs  arise  coDceraing  the  facts  to  he 
Inserted  In  the  bill,  and  the  Inferior  court 
has  already  sl^ed  one  bill,  It  will  not  be 
compelled  to  amend  ft,  the  question  beins: 
regarded  as  within  tbepeculiar  knowledge 
of  the  judge  before  whom  the  cause  was 
tried,  and  the  superior  tribunal  will  not, 
on  proceedings  In  inandamaa,hetiT  and  de- 
termine the  Tacts  on  which  the  adjudica- 
tfott  of  the  question  mustdepend.  **  Again, 
the  sameauthor  says, in  section  215:  "The 
Jurisdiction  by  mazic/amt;5  to  compel  the 
signing  of  bills  of  exceptions  ban  been  ex- 
tended to  inferior  tribunals,  which,  thougli 
not  properly  courts,  yet  partake  of  a  ju- 
dicial nature,  and  exercise  Judicial  (nnc- 
fcfons.  Thus  where  a  special  tribunal  Is 
organized  under  the  statutes  of  a  state  for 
the  trial  of  contested  county  elections,  and 
during  a  trial  before  such  tribunal  excep- 
tions are  taken  to  its  rulings,  and  a  bill  of 
exceptions  Is  afterwards  tendered  for  Its 
signature,  which  Is  refused,  a  proper  case  is 
presented  for  a  mandamuB.  But  it  would 
seem  that,  on  a  return  by  the  respondents 
In  such  case  that  they  have  madefuU  com- 
pliance with  the  writ,  the  court  will  de- 
cline to  hear  proof  offered  by  the  relator 
that  the  bill  of  exceptions,  as  signed,  was 
not  true. " 

If  the  respondent  could  not  be  compelled 
to  sign  a  bill  which  he  certified  did  not 
contain  the  facts  truly  stated.  It  follows 
a  fyftlorl  that  he  cannot  be  punished  for 
not  having  done  so.  And  if,  on  maoda- 
mua  againsthim.hlsreturnisconclusive  as 
to  his  i-easons  for  not  signing  the  bill  as 
presented,  I  see  no  reason  why  it  should 
not  be  equally  conclusive  in  this  proceed- 
ing. Havingreached  the  conclusion,  there- 
fore, that  the  respondent  has  made  a  sat- 
isfactory answer  as  to  his  not  signing 
either  the  bill  tendered  byAlderson'scoun- 
sd  or  that  signed  by  the  co-commission- 
ers, let  UP  inquire  whether  he  violated  the 
further  directions  of  this  court  in  settling 
the  bill  which  he  did  actually  sign,  in  the 
Poteet  Case,  supra,  from  which  said  direc- 
tions are  substantially  taken,  tlie  mode 
of  settling  is  thus  prescribed,  (30  W.  Va.91, 
3  S.  E.  Rep.  97:)  "By  settling  a  bill  of  ex- 
ceptions when  presented  by  counsel,  I  un- 
derstand is  meant  that  the  court  below 
shall  take  the  bill  as  presented,  strike  from 
it  no  facte  or  statements,  however  imper- 
tinent or  immaterial  the  court  may  con- 
sider them,  if  such  statement  or  facts  are 
correctly  stated  ;  and,if  any  facts  or  atHte- 
ments  are  incorrectly  stated,  they  must  be 
allowed  by  the  court  only  by  changing  the 
bill  of  exceptions  so  tar  as  to  make  the 
wtntements  or  facts  correct,  taking  care  to 
strike  out  of  the  bill  no  part  of  any  state- 
ment or  any  facta  further  than  Is  necessary 
to  make  it  correspond  accurately  with  the 
truth.  And  if  there  be  any  statement  in 
the  bin  or  any  facts  stated  which  are  with- 


onb  any  basis  of  truth,  then,  and  then  on- 
ly, can  they  be  properly  stricken  out  en- 
tirely. And  the  court  will,  if  necessary, 
modify  such  bill  by  adding  to  it  any  state- 
ment or  fact  which  it  regards  as  material 
which  has  been  omitted  from  such  bill. 
*  *  •  When  the  court  has  done  this,  it 
is  its  duty  to  sign  such  bill,  •  •  •  and 
make  It  a  part  of  the  record,  whereon  the 
ease,  matter,  or  proceeding  In  the  conrt 
can  be  reviewed,  with  a  single  exception ; 
and  that  is,  when  a  new  trial  Is  asked  in  a 
common-law  suit,  and  the  evidence  Is  so 
conflicting  on  material  points  In  the  case 
that  the  appellate  court  would  not  even 
consider  the  statements  of  facts.  If  they 
were  certified, "  In  his  return  the  respond- 
ent states  that  he  did  substantially  pur- 
sue this  course.  Tfaishelngacriminalcase, 
the  respondent  is  entitled  both  to  the  pre- 
sumption of  innocence  and  that  of  con- 
formity to  official  duty,  fsoe  Alderson  t. 
Commissioners,  32  W.  Va.  640,  9  S.  E.  Rep. 
868;)  and,  if  the  relator  traverse  the  return, 
he  must  prove  the  delinquency  of  the  re- 
spondent beyond  all  reasonable  doubt. 

I  cannot  find  In  the  affidavits  or  depo- 
sitions any  such  convincing  evidence.  The 
/pravamea  of  the  charge  in  regard  to  his 
manner  of  settling  seems  to  be  based  up- 
on a  misapprehension  of  the  law  and  the 
practice.  The  counsel  for  the  relator  were 
evidently  under  the  impression  thattheor- 
der  required  the  commissioners  tomeetfor 
the  purpose  of  settling  and  signing  a  bill 
of  exceptions  forthwith,  and  that,  when 
so  met,  they  were  obliged  then  and  there, 
in  banc,  to  settle  the  bill  presented,  tak- 
ing it  up,  as  was  finally  done,  "  section  by 
section,"  until  the  hill  was  completed.  The 
charge  is  that  this  method  was  not  pur- 
sued, but  that  the  respondent  took  the 
bill,  when  presented,  to  his  chambers,  and 
there,  with  the  assistance  of  Calderwood, 
undertook  to  change,  alter,  and  .trans- 
cribe the  bill  In  sucb  manner  astoconform 
to  his  own  views  of  the  facts  as  he  under- 
stood them.  Now,  there  is  no  rule  which 
prohibits  thecourt  or  a  Judge  from  taking 
instructions,  exceptions,  and  other  plead- 
ings to  chambers  for  the  purpose  of  exam- 
ining them,  consulting  authorities,  and 
passing  upon  them.  Before  doing  so  it 
is  customary  to  hear  the  views  of  counsel, 
and  the  answer  In  this  case  says  the  iden- 
tlcnl  bill  had  already  been  the  subject  of 
extended  di8cu88i()n, and  thatcounsel  were 
free  to  visit  bis  chambers  and  assist  Inset- 
tlfnK  the  bill.  In  2  Amer.  &  Eng.  Cyclop. 
Law,  221. 1  find  the  practice  thus  defined: 
"  In  practice  the  judge  Is  requested  to  note 
donn  the  exception  at  the  time  the  decis- 
ion is  given,  and  afterwards  the  bill  Is 
made  out,  and  handed  to  him, for  any  cor- 
rections or  amendments  he  may  snggest, 
at  some  time  during  the  term."  The  hill 
is  "handed  to"  the  Judge,  or,  as  Judge 
Green  exproKses  it,  "the  judge  takes  the 
bill  as  presented ; "  and  I  cannot  find  It 
anywhere  insisted  that  the  bill  must  only 
be  examined  or  considered  In  banc,  and 
that  It  cannot  be  carried  into  his  chamber 
or  library  by  the  judge.  That  there  was 
great  and  culpable  disrespect  and  disre- 
gard of  counHel,  and  most  manifest  bias 
and  partiality  shown  In  respondent's  de- 
meanor, there  is  every  reason-to  Inlerirom 
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the  evidence ;  bat  that  the  crime  Impu  ted 
to  him,  of  deliberate  violation  of  the  order 
of  this  conrt,  is  pruved  beyond  a  reason- 
able doubt,  by  hie  manner  of  settling  and 
signing  a  bill,  I  am  well  satisfied  is  not 
the  case.  The  charge  Is  also  made  that  he 
would  not  again  certify  the  tacts  already 
certified  In  former  bills  In  the  same  pro- 
ceeding. In  his  affidavit,  Calderwood 
swears  that  there  were  many  things  In 
the  other  bills  which  he  also  choaght  In- 
correct; but  yet,  bavlngonceslgned  them, 
he  thought  It  his  duty  to  embody  them  in 
the  new  bills.  In  this  Tlew,  that,  alter  the 
adjournment  of  the  terra  at  which  the  bill 
is  enrolled  as  a  part  of  the  record,  neither 
the  judge,  nor  the  court,  at  subsequent 
session,  has  any  power  to  alter  or  amend 
the  bill,  (unless,  perhaps!  for  clerical  er- 
ror,) Mr.  Calderwood  was  certainly  right, 
(see  Dudley  v.  Chilton  Co.,  66  Ala.  693;) 
and  respondent  was  certainly  wrong,  per- 
haps stupidly  and  obstittately  so;  but, 
fortunately,  perhaps,  the  Jurisdiction  of 
this  court  does  not  extend  to  the  suppres- 
Biun  or  punishment  of  Ignorance  ^d  stu- 
pidity In  county  commissions. 

Icomenow  to  consider  the  second  branch 
of  the  indiutm^t  against  the  respondent, 
which  Is  that  he  did  not  "promptly,  and 
with  all  convenient  dispatch,"  settle  and 
sign  the  bill  tendered  by  the  relator.  The 
peremptory  writ  issued  on  the  2!Id  of  No- 
vember, 1889,  was  served,  as  appears  by 
the  Bberiff's  return,  nn  the  26tb,and  on  the 
29th  a  special  session  of  the  commtssloners 
was  held  for  the  specific  purpose  ol  carry- 
ing out  the  order  of  this  court.  This  same 
session,  prolonging  Its  existence  by  ad- 
journments of  less  than  three  days  at  a 
time,  concluded  Its  labors  by  the  27th  ol 
December,  when  it  finally  adjourned.  The 
respondent,  however,  certified  the  bill, 
which  he  signed  on  the  23d  of  December,  or 
Just  80  days  after  the  writ  issued.  In  the 
mean  time  he  had  heldaregulartermof  his 
court  for  general  business,  and  had  been 
In  terrupted  by  personal  sickness  and  Illness 
In  his  family.  But  this  court.  In  supervis- 
ing the  action  of  an  Inferior  tribunal  In 
performing  a  Judicial  function,  will  not  go 
intoa  computation  ofdays  and  hours.  In 
the  periormance  of  a  etrlctlyjudlcial  duty, 
such  as  settling  and  signing  a  bill  of  excep- 
tions, something  must  be  left  to  thediscre- 
tlon  ol  the  lower  court  in  the  conduct  of 
its  own  business.  The  only  question  which 
wecan  consider  In  this  connection  Is  wheth- 
er the  bin  was  settled  and  signed  with  con- 
venient—that la,  reasonable— dispatch  for 
the  purpose  tor  which  it  was  Intended,  viz., 
for  the  purpose  of  perfecting  the  record  lor 
an  appeal  to  a  higher  tribunal.  In  a  for- 
mer suit  against  the  same  commissioners, 
the  relator  stated  In  his  bill  that  his  ob- 
ject in  presenting  to  them  his  bill  of  excep- 
tions was  to  apply  to  the  circuit  court  of 
Kanawha  for  a  writ  of  cerfiomrj  to  cor- 
rect their  erroneous  proceedings.  Alderson 
V.  CommlBsloners.  32  W.  Va .  640, 9  S.  E.  Hep. 
868.  He  disclosed  no  other  reason  lor 
baste,  and,  even  if  he  had,  this  court  would 
not  have  been  at  liberty  to  consider  any 
other.  We  can  have  nothing  to  do  with 
the  political  exigencies  of  contestant  or 
contestee.  Wecannotconslderany ulterior 
object  which  the  relator  may,  as  against 


his  opponent,  have  had  In  view  as  a  mo- 
tive lor  haste.  In  considering  whether  the- 
bill  of  exceptions  was  completed  In  due 
time,  and  with  convenient  dispatch,  we 
can  only  consider  the  legal  and  proper  of- 
fice of  a  bill  of  exceptions,  which  Is  to  ob- 
tain relief  by  nn  appeal  to  a  higher  Judi<dal 
tribunal  of  the  state,  for  na  to  look  be- 
yond this  would  be  to  fall  Into  the  vexy 
error  which  we  are  calletl  upon  to  repro- 
bate in  the  lower  court.  The  atmosphere 
through  which  our  vision  Is  directed  is 
many  degrees  higher  than  thatof  ordinary 
political  contests,  and  entirely  removed 
from  any  partisan  discoloration.  I  do 
not  know  that  lean  better  close  this  opin- 
ion than  by  quoting  the  decision  of  that 
plevated  lud  renowned  Jurist,  Chief  Jus- 
tice Marshall,  rendered  in  a  very  similar 
case  in  the  supreme  court  of  the  United 
States,  (Ex  parte  Bradstreet,)  and  report- 
ed in  8  Pet.  6SS.  The  learned  chief  fVistlce 
said:  "This  motion  Is  for  an  attachment 
against  the  Judge  of  the  northern  district 
of  New  York  for  a  contempt  of  this  court 
in  refusingto  obey  Its  mundamus  directing 
him  to  reinstate  certain  suits  which  had 
been  dismissed  from  the  docket  of  that 
court,  and  to  proceed  to  adjudicate  them 
according  to  law.  The  suits  were  rein- 
stated and  ordered  for  trial  as  directed  by 
this  court;  butdelays  have  taken  place,  sa 
that  a  verdict  has  been  given  in  only  one 
of  them,  and  In  that  Judgment  has  not  yet 
beenrendered.  The  motlonfor  the  attach- 
ment is  supported  by  an  afildavlt  of  the 
party,  verified  by  the  counsel,  giving  at 
great  length  a  history  of  the  proceedings 
which  have  taken  place  in  these  causes, 
both  before  and  since  the  mandamus  waa 
awarded.  It  alleges  that,  since  the  causes 
have  been  rplnstated,  delays  have  taken 
place,  which  are  detailed  at  great  length, 
and  are  considered  as  amounting  to  a  cun- 
tempt  of  this  court,  by  disregarding  Its 
mandamus.  We  have  only  to  say  that  a 
Judge  must  uxercise  his  discretion  in  thtjse 
intermediate  proceedings  which  take  place 
between  the  Institution  and  trial  of  a  suit; 
and,  if  in  the  performance  ol  this  duty  he 
acts  oppressivdy,  it  is  not  to  this  court 
that  application  Is  to  be  made."  So,  Id 
this  case,  our  conclusion  Is  that,  however 
partial  and  reprehensible  the  conduct  of 
the  respondent  may  have  been.  It  has  not 
rendered  him  liable  to  punishment,  under 
the  particular  indictment  for  contempt  of 
This  court,  with  which  he  now  standa 
charged.  The  rule  must  be  discharged, 
without  costs. 

Enoush  and  Bbannon,  JJ.,  concurred. 

Snyder,  P.  I  am  compelled  to  dissent 
from  the  preceding  opinion.  In  my  view 
ol  the  facts  in  the  i-ecord,  the  substance  of 
what  they  prove,  and  the  legal  concluslona 
to  be  deduced  from  them,  are  very  differ- 
ent from  what  is  stated  in  said  opinion. 
My  dissent,  therefore,  is  more  from  the 
concludon  as  to  what  is  established  by  the 
proofs  than  from  the  legal  conclusions 
drawn  from  the  facts  as  stated  In  said 
opinion.  The  charges,  as  stated  In  said 
opinion,  may  be  classified  under  two 
heads:  First,  as  to  the  manner  and  con- 
duct of  the  defendant  In  reject  to  prepar- 
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ing  the  bni  ot  excepttoiw;  and,  a&eond,  aa 
to  the  ddf^r  in  the  preparatton. 

1.  There  Is  certainly  and  neceflsarlly  a 
broad  dtatinction  as  to  the  maoDer  of  pre- 
paring and  BettllnR  a  bill  of  exceptfona 
by  aalnfj^lejudge,  learned  In  tbe  law,  and 
by  a  county  court,  conslBtins  of  three 
niembera,  not  presumed  to  be  learned  In 
tbe  law,  or  the  legaX  modes  of  procedure. 
While,  therefore,  there  may  be  sood  rea- 
son for  the  rale  that  a  Judge  may  In  cham- 
bers prepare  and  slfcn  a  bill  ol  exceptions, 
that  rale  has  no  reason  whatever  to  sup- 
port !t  when  applied  to  a  county  court; 
and  It  becomes  absurd,  when  It  is  at  tempt- 
ed to  be  used  to  excuse  tbe  conduct  of  one 
memberof  such  court,  who,  withoutnotice 
to  or  the  presence  of  his  co-corn  missloners, 
retires  to  hia  private  room,  and  then,  ac- 
cording to  his  own  crude  Judgment,  pre- 
pares and  signswhat  hemaydeem  a  prop- 
er bill  of  exceptions.  Tbe  facts  in  thlscaae, 
as  I  understand  them,  not  only  prove  that 
tills  Is  what  was  done  by  the  defendant 
here,  bat  they  also  show  that  he  did  so 
against  tha  protest  ot  the  counsel  tor  the 
relator,  that  he  made  no  effort  to  obtain 
the  assistance  or  concurrence  ot  his  co- 
commissioners  In  agreeing  upon  or  set- 
tling the  bill  ot  exceptions,  but,  after  bav- 
ing  completed  and  signed  the  bill,  he  In- 
formed his  co-commlssloners  that  there 
was  the  blli  of  exceptlonstorthem  to  sign ; 
thas  compiling  them  to  accept  his  sole  act 
as  the  act  of  tbeeoart.  When  th^  refused 
to  idgn  his  bill,  he  made  no  effort  to  settle 
the  bill,  so  that  it  might  l>e  signed  by  all 
of  them,  as  it  was  his  duty  to  do  under 
the  positive  mandate  ot  thlscourt;  but  he 
simply  folded  his  arms  in  conscious  wis- 
dom, and  announced  that  his  billot  excep- 
tions was  tbe  bill  of  the  court,  and  he 
could  not  and  would  not  sign  any  other. 
And,  as  an  aggravalion  of  this  Improper 
and  arbitrary  conduct.  It  appears  that 
this  bill,  while  It  was  carefully  kept  from 

gublfc  Inspection  during  Its  preparation, 
ad  been  accessible  to  and  read  by  counsel 
to  r  MeGlnnis,  as  shown  by  interlineations 
and  corrections  appearing  npon  It  in  the 
baadwrlting  ot  said  counsel.  It  further 
appears  from  the  proofs  that  a  bill  ot  ex- 
ceptions, setting  forth  the  evidence  and 
rolinics  of  the  conrt  on  a  former  hearing  of 
this  matter,  had  been  signed  as  correct 
and  true  by  thedefendantand  others  com- 
posing the  court;  and  that,  at  the  hearing 
now  In  question,  the  county  court  decided, 
against  the  protest  ot  counsel  tor  the  rela- 
tor, that  they  would  not  heurthe  evidence 
de  novo,  but  that  they  would  take  the  ev- 
idence as  certified  In  said  bill  of  exceptions, 
which  they  did :  and  upon  the  evidence  so 
certified  they  based  and  rendered  tbeir 
judgment;  yet,  notwithstanding  the  fact 
that  they  heard  no  other  testimony  and 
based  their  Judgment  wholly  on  the  evi- 
dence In  said  bill  ot  exceptions,  the  defend- 
ant refused  to  sign  any  bill  which  included 
as  a  part  of  It  said  former  blU  of  excep- 
tions. This  was  clearly  a  willful  and  in- 
tentional disregard  of  tbe  mandate  of  this 
court,  which  commanded  that  no  fact, 
tmly  stated,  however  immaterial,  should 
be  Rtricken  from  the  bill  of  exceptions. 
WItbont,  therefore,  referring  to  or  consld- 
erinsttae  many  other  Inculpatory  facts  and 
v.lU.x.no.1— 6 


elTcamatances  appearing  in  the  record,  it 
seems  to  me  that  the  said  first  charge  la 

fully  sustained. 

2:  In  reply  to  the  charge  In  the  petition 
as  to  tbe  action  ot  the  court  at  its  session 
held  on  November29,lS89,the  defendant  In 
his  answer  says :  "  It  is  also  true  that  the 
commissioners,  at  that  time,  refused  to 
hear  said  bill  of  exceptions  read  and  dis- 
cussed by  counsel ;  but  It  Is  not  true,  as 
stated  in  said  petition,  that  the  commis- 
sioners refused  to  give  a  reason  for  their 
action,  but,  on  the  contrary,  they  stated 
distinctly  to  said  counsel  that  the  matter 
of  the  contents  of  the  said  bill  ot  excep- 
tions, and  tbe  proper  matter  to  go  into  it, 
had  been  thoroughly  discussed  before  the 
commissioners,  and  In  respondent's  opin- 
ion tbe  time  tor  further  discussion  had  not 
yet  arrived. "  And  the  record  shows,  as  a 
matter  of  fact,  the  time  for  further  discus 
sion,  In  the  opinion  of  thedefendant, never 
did  arrive;  for  It  appears  thathethen  and 
ever  after  persistently  refused  to  hear  any 
discussion  in  court,  or  to  permit  tbe  coun- 
sel tor  Alderson  to  point  out  errors  in  tbe 
bill  he  had  signed,  though,  as  before 
shown,  he  seems  to  have  had  the  aid  of 
counsel  forMcQlnnisIn  his  chamt^ers.  But 
what  I  desire  to  call  special  attention  to 
here  Is  tbe  tact,  insisted  upon  by  the  defend- 
ant in  his  answer,  that  he  was  so  fully  In- 
formed as  to  alt  the  facts  and  matters  nec- 
essary to  the  preparation  of  the  bill  ot  ex- 
ceptions as  to  renderany  diseosslon  or  as- 
f^tanoe  ot  connsel  wholly  unnecessary, 
and  that  in  fact  tbe  matters  were  so  well 
understood  by  the  commissioners  as  to 
leave  nothing  for  them  todoexcept  simply 
the  clerlccd  work  ot  striking  from  tbe  bill 
ot  exceptions  that  which  was  Incorrect, 
and  adding  thereto  such  facts  or  matters 
as  had  been  omitted  therefrom ;  and  yet, 
in  the  face  of  this  fact  and  insistence  by 
thedetmdant,  he  allowed  nearly  80  days  to 
elapse  before  he  did  tbis  simple  clerical 
work,  which  by  reasonabledlligence  ought 
to  and  could  have  been  done  in  a  few  hours, 
or,  at  most,  in  a  few  days ;  and  especially 
Is  this  true  In  view  of  the  tact,  hereinbefore 
shown,  that  he  did  not  allow  his  labors  to 
be  complicated  by  any  interference  or  con- 
ference with  his  co-commissioners.  All  he . 
had  to  do.  and  all  be  did,  was  to  agree 
with  himself,  and  make  the  corrections  he 
though  proper,  and  then  the  work,  accord- 
ing to  his  pretension,  was  done.  It  seems 
to  me  that  thedefendant'sconduct,  taking 
the  tacts  to  be  as  stated  by  him.  is  not  on- 
ly a  positive  violation  of  his  duty,  but  a 
plain  disregard  ot  the  express  mandate  ot 
this  court. 

The  mandate  required  the  commission- 
ers to  act  **  promptly,  and  with  all  conven- 
ient dispatch;"  and  the  defendant  well 
knew  the  facts  and  clrcnmstances  which 
madesuch  prompt  action  important.as  well 
as  thereasonstor  putting  said  requirement 
in  the  mandate.  The  bill  of  exceptions,  as 
tbe  record  disclosed,  was  to  be  used  in  re- 
spect to  tfaecontest  tor  a  seat  In  tbe  congress 
of  theUnl  ted  States.  It  Is  a  matter  ot  public 
law  that  congress  would  meet  on  the  first 
Monday  In  December,  1889,  a  very  tew  days 
from  the  time  said  mandate  was  directed 
by  this  court  to  Issue.  The  defendant,  In 
his  testimony  In  this  proceeding,  refers  to 
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tbe  ctrcnmBtaDCes  tinder  which  this  court 
Inserted  in  Its  order  the  said  requirement 
for  prompt  action;  and  from  what  he 
states  took  place  in  this  court,  at  that 
time.  In  his  presence,  it  Is  not  only  fair  to 
preauine.bnt  It  Is  Imposslhloto believe oth- 
ern'Ise  thaii,thathe  knew  well  that  it  was 
tQiportant,  if  nut  Indispensable,  ttaatthebiU 
(rf  exceptions  should  'be  completed  before 
the  meetln;;  ol  congress.  The  defendant, 
therefore,  not  only  disregarded  the  said 
mandate,  but  he  did  so  willfully  and  in- 
tentionally; and  as  the  delay  in  complet- 
ing tbe  bill  of  exceptions  would  probably, 
if  not  necrasarily,  defeat  the  object  of  tbe 
relator  in  obtaining  it,  the  Just  and  rea- 
sonable Inference  tstbat  thedefendant  will- 
fully and  deliberately  disregarded  said  man- 
date  lor  a  corrupt  and  partisan  purpose. 
The  defense  of  stupidity,  urged  in  behalf 
of  the  defendant  in  the  preceding  opinion, 
is  one  that  he  has  not  made  for  himself. 
On  tbe  contrary,  he  acknowledges  his  re- 
sponsibility, and  attempts  to  justify  his 
action,  and  it  is  by  this  defense  that  he 
must  stand  or  fall.  The  return  of  the  offl- 
eer  shows  that  the  mandate  of  this  court 
was  served  on  each  of  the  county  commis- 
sioners on  November  26,  1889,  as  stated  in 
the  preceding  opinion ;  but  this  is  evident- 
ly not  true,  because  the  copy  which  was 
served  on  the  defendant  is  in  the  record, 
and  has  an  indorsement  on  It  made  by  the 
defendant,  stating  that  It  had  been  served 
on  lilm  at  10  o'clock  a,  m.  of  November  23, 
1889;  and  in  his  affidavit  he  corroborates 
this  fact  as  to  date  of  service  on  him.  It 
will  thus  appear  that  he  waited  six  days 
before  convening  the  court.  For  this  de- 
lay he  otters  uo  excuse,  and  his  explana- 
tions for  the  subsequent  delays  are  unten- 
able, and  proved  to  be  untrue.  I  here 
give  these  explanations  as  stated  by  him- 
self in  his  afHdavit  filed  In  this  case :  ''^That, 
very  shortly  after  the  writ  was  issued,  the 
general  term  of  the  county  court  con- 
vened, which  occupied  some  of  respond- 
ent's time;  but  the  principal  business  of 
said  term  of  court  was  left  by  affiant  to  be 
conducted  by  Commissioners  Calderwood 
and  Young,  who  knew  but  Uttle  personal- 
ly of  what  the  bfll  of  exceptions  required 
to  be  executed  by  said  writ  of  mantiamua 
should  contain,  while  afflantdevoted near- 
ly all  of  hfs  time  in  chambers  preparing 
said  bill,  after  consulting  with  the  said 
Calderwood  as  to  what  he  knew  about 
the  matter,  and  with  the  exception  of  such 
time  as  the  prescaoe  of  the  affiant  seemed 
absolutely  necessary  in  the  general  term 
for  public  business,  which  was  not  often, 
and  with  the  exception  of  the  time  affiant 
was  delayed  on  account  of  the  sickness  of 
himself  and  family,  his  time  was  devoted 
to  the  execution  of  the  said  bill  of  excep- 
tions required  by  said  mandate,  wholly 
neglecting  affiant's  private  business,  until 
the  said  bill  was  completed,  on  the  23d  day 
of  December,  1889.**  Calderwood  testifies 
that  it  Is  not  true  that  defendant  consult- 
ed him  about  the  matters  which  should 
go  into  the  bill  of  exceptions,  and  defend- 
ant does  not  state  how  much  time.  If  any, 
he  was  delayed  by  the  sickness  of  hims^ 
and  family.  In  fact,  be  does  not  state 
ther  was  sick  at  any  time.  But,  If  the 
other  statements  of  fala  affidavit  are  trne^ 


the  time  of  such  sickness,  If  any,  conld  not 
have  interfered  very  much  with  bis  devo- 
tion to  said  bill  of  exceptions. 

To  sum  up:  Notwithstanding  the  fact 
that  when  the  defendant  began  with  said 
bill  of  exceptions  he  was.  according  to  his 
own  statement,  so  thoroughly  informed 
and  Inatmcted  as  to  the  matters  It  Hbonld 
contain  that  he  refused  to  bear  connsd ; 
and  notwithstanding  the  further  fact,  that 
he  was  not  Interfered  with  orembarrassed 
by  his  co-commissioners,  tor  it  Is  proved  he 
never  consulted  them;  and  notwithstand- 
ing the  still  further  fact  contained  In  his 
own  affidavit,  that,  with  some  undefined 
and  Inconsiderable  exceptions,  he  devoted 
his  whole  time  to  the  preparation  of  said 
bill  of  exceptions;  andthatnotwltbstand- 
Ing  all  this  It  took  blm  nearly  SO  days  to 
complete  said  bill  of  exceptions, — can  any 
reasonable  man  believe  that  there  Is  any 
sincerity  in  this  pretension,  or  that  the  de- 
fendant was  honestly  and  in  good  faith 
endeavoring  to  obey  the  mandate  of  this 
court  by  "promptly,  and  with  all  conven- 
ient dispatch,"  settling'  and  completlnjc 
said  bill  of  exospUons?  On  tbe  contrary, 
it  seems  to  me  that  bis  whole  conduct 
shows, beyond  a  reasonable  doubt,  a  will- 
ful and  deliberate  purpose  to  disregard 
and  disobey  the  mandate  of  this  court, 
and  at  the  same  time  manufacture  an  ex- 
cusetoescape  the  Just  consequences  of  such 
disobedience.  And  not  only  did  he  disobey 
said  mandate,  bat  It  is  apparent  that  his 
object  in  so  doing  was  to  defeat  the  intent 
of  said  mandate  for  a  corrupt  and  partisan 
purpORe.  I  think,  therefore,  that  the  said 
second  chaise  Isalsosustnlned.  A  pure  and 
incorruptible  Judiciary  la  the  safety  of  tbe 
republic,  and  indispensable  for  the  protec- 
tion of  the  lives,  liberty,  and  property  of 
ItsdtUens;  and  consequently  willful  mis- 
conduct and  corruption  in  anyone  Intrust- 
ed with  Judicial  powers,  however  inferior 
his  Jurisdiction,  should  not  only  be  repre- 
hended, but  condemned  and  punished  com- 
mensurately  with  bis  offense.  I  think  the 
defendant  here  is  shown  to  have  been 
guilty  of  a  flagrant  contempt  of  this  court, 
and  should  be  punished  accordlnRlr. 


GowAN  et  al.  v.  Gentbt,  Sheriff,  et  at. 

(Siapreme  Court  cf  South  Carolina.  Jbndi  9L 
ISflO.) 

EXBOnnON  i.OAXHBT  EXXODTOBS— AMSinniBirT  ov 

JtlDOHERT. 

1.  Where  a  suit  In  eqnltir  Ib  bronghtto  recover 
a  legacy,  and  the  executov  fails  to  appear  and  plead, 
and  it  is  adjudged  that  there  are  assets  in  his 
hands  sufflcleat  to  pay  off  the  legacy,  execution  de 
bonis  pTopriU  may  be  issned  against  the  executor 
without  bringine;  a  second  action  to  establish  the 
existence  of  assets.   Sihpsos,  C.  J.,  dissenting. 

S.  The  addition  of  the  word  "executor "to  de- 
fendant's name,  in  a  decree  for  the  payment  cf  a 
legacy  in  which  it  is  adjudfted  that  the  exeontor 
has  assets  in  bis  hands,  mav  1m  treated  as  merely 
descrlptfc  persnncB,  and  will  not  prevent  the  issu- 
ing of  an  execution  dc  bonis  proprUa, 

8.  Where  a  decree  is  entered  oonflrmlng  the 
report  of  a  referee,  and  making  it  the  judgment  of 
the  court,  and  further  adjndguig  that  defendant 
pay  plaintiff  the  amount  repwrtea  to  be  dncL  and 
thereafter  plaintiff  oanses  to  be  eatered  ft  judg- 
ment ft  pftper  signed  by  the  otoi^  but  wUhout  nb 
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seal,  and  with  tb»  UankB  for  tbe  tenn  of  the  eoart, 
and  the  namea  of  the  parties,  net  filled  out,  the  de- 
fect be  oorreoted  ovot  after  the  iBanlng  of  ex- 
ecution. 

Appeal  from  common  pleas  circuit  court 
of  Spartanbor^r  connty ;  Hudson,  Judge. 

Action  by  S.  Gowan  and  othero  against 
L.  M.  Gentry  and  others  to  enjoin  a  sale 
under  execution  and  set  aside  the  Judf?- 
ment.  The  follon-lnj;  are  the  Jadgments 
and  execntioDs  referred  to  In  the  opinion: 

Order.  "On  hearing  the  report  of  the 
referee  In  the  above  canse,  and  on  motion 
of  Duncan  &  Sanders,  attorneys  for  plaln- 
tiffs.  It  is  ordered  and  adjudged  that  said 
report  be  confirmed,  and  made  the  Judg- 
ment of  this  court.  It  is  further  ordered 
and  adjudged  that  the  defendants  Simeon 
Gowan,  Thos.  Gowan,  and  Wm.  Gowan, 
as  executors  ol  Wm.  Gowan,  deceased,  do 
pay  ont  of  the  shares  or  interest  of  the  de- 
fendant N.  H.  Lewis  in  the  estate  ol  said 
Wm.  Oowan.  deceased, — fVrsf,  the  costs 
and  disbursements  of  this  action;  second, 
to  the  plaintiffs  herein,  the  sum  of  two 
hundred  dollars.  I.  D.  Withersfoon, 
Presiding  J  adge.   Oct.  23d.  1886. " 

JvOgToent.  "November  12th,  18S5.  The 
BommonB  In  this  action  having  been  per- 
sonally served  on  ,  the  defendant,  on 

the   day  of  ,  1885,  and  no  an- 
swer or  demurrer  to  the  complaint  having 
been  received  by  the  plaintiff  attorney,  as 
required  by  the  summons  In  this  action, 
and  the  said  case  having  been  duly  filed 
and  docketed,  and  called  in  open  court, 

as  provided  by  law,  during  the  term 

of  this  court,  and  an  order  for  Judgment 
having  been  indorsed  on  the  complaint  In 
this  action,  and  signed  by  Mr.  Jnstice 
WiTHRRSPOON,  the  presiding  Judge;  Now, 

on  motion  ol  ,  plaintiff  attorney,  it 

is  hereby  adjudged  that  ,  the  plaintiff, 

recoverof  twohundred  dollars,  theamoant 
claimed,  and  Interest,  with  sixty-nine  and 
5ft-100  dollars  coats  and  disbursements, 
amounting  In  thewtaoie  to  the  sum  of  two 
hundred  and  sixty-nine  and  50-100  dollars. 

 ,  Plaintiffs'   Attorneys.  Judgment 

ttigned  and  entered  November  12th,  1885. 
F,  M.  Trimmier,  Clerk. " 

This  paper  has  no  seal  ol  court  on  It. 
Execution  and  Hlfaa  execution  as  follows : 

**  State  of  South  Carolina.  To  the  Sheriff 
of  the  Connty  ol  Spartanburg,  greeting: 
Whereas,  judgment  was  rendered  at  the 
October  tennol  theconrtof  common  pleas 
for  Spartanburg  county,  one  thousand 
eight  hundred  and  eighty-five,  in  an  action 
In  the  court  of  common  pleas  for  Spartan- 
burg county,  between  Edwin  H.  Bobo  and 
J.  W.  Carlisle,  as  copartners  practicing  law 
under  the  firm  name  of  Bobo  &  Carlisle, 
and  J.  S.R.Thomson,  plalDtilTs,  and  Simeon 
Gowan,  Thos.  Gowan.  and  Wm.  Gowan, 
as  executors  of  William  Gowan,  deceased, 
and  N.  R.  Lewis,  defendants,  in  favor  of 
said  plaintltte  against  the  said  defendants, 
for  the  sum  of  two  hundred  dollars,  as  ap- 
pears to  us  by  the  judgment  roll  filed  in 
the  office  of  the  clerk  of  the  coart  of  com- 
mon pleas,  connty  of  Spartanburg;  and 
whereas,  tliesald  Judgment  was  docketed 
In  your  connty  on  the  12th  day  of  Novem- 
ber, in  the  year  one  thousand  eight  hun- 
dred and  eighty-five,  and  the  sum  of  two 
tiandred  doUars  Is  now  actually  due  there- 
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on,  with  Interest  from  twenty-third  Oct., 
1885,  together  with  sixty-ulne  and  60-100 
dollars  costs :  therefore  we  command  you 
that  you  satisfy  the  said  Judgment  out  of 
the  personal  property  of  thesald  Judgment 
debtor,  belonging  to  the  estate  of  Wm. 
Gowan,  deceased,  within  your  county,  or, 
if  sufficient  personal  property  cannot  be 
found, then  out  ofthereal  property  in  your 
county  belonging  to  such  judgment  debtor 
on  the  day  when  the  said  judgment  was 
BO  docketed  in  your  county,  or  at  any 
time  thereafter,  in  whose  hands  soever  the 
same  may  be,  and  duly  return  this  execu- 
tion, according  to  law,  to  the  clerk  of  the 
court  of  common  pleas  for  the  connty  of 

 .   Witness:  F.  M.  Trimmieh,  Clerk 

of  said  Court,  at  Spartanburg  C.  H.,  the 
filth  day  of  January,  one  thousand  eight 
hundred  and  eighty-five.  F.  M.  Trihhirs, 
Clerh.  [Seal.]  Ddnoan  ft  Sanders,  Plain- 
tiffs' Attorneys." 

"State  of  South  Carolina.  TotheSherlfl 
of  the  County  of  Spartanburg,  greeting: 
Whereas,  Judgment  was  rendered  at  the 
October  term  of  court  of  common  pleas, 
one  thousand  ^gfat  hundred  and  eighty 
,  in  an  action  In  the  conrtof  common 
pleas,  betwem  Edwin  H.  Bobo  and  J.  W. 
Carlisle,  as  copartners  practicing  law  ua- 
der  the  firm  name  ol  Bobo  ft  Carlisle,  and 
J.  S.  R.  Thomson,  plaintiffs,  and  Simeon 
Gowan,  Thos.  Gowan,  and  Wm.  E.  Gow- 
an, as  executors  of  Wm.  Gowan,  deceased, 
and  N.  R.  Lewis,  defendants,  In  favor  of 
said  plaintiffs,  against  the  said  Simeon 
Gowan,  Thos.  Oowan,  and  Wm.  E.  Oow- 
an, and  N.  R.  Lewis,  for  the  sum  of  two 
hundred  dollars,  as  appears  to  us  by  the 
Judgment  roll  filed  In  the  office  of  the  clerk 
of  the  court  of  common  pleas,  county  of 
Spartanbui^;  and  whereas,  the  said  Judg^ 
ment  was  docketed  In  your  county  on  the 
23d  day  ol  October,  in  the  year  one  thou- 
sand eight  hundred  and  eighty-five,  and 
the  sum  of  two  hundred  dollars  is  now 
actually  due  thereon,  with  interest  from 
23d  of  October,  1885,  together  with  sixty- 
nineand  25-100  dollars  costs:  therelore.we 
command  yon  that  you  satisfy  the  said 
Judgment  out  of  the  personal  property  of 
thesald  j  udgment  debtor  within  your  coun- 
ty; or,  it  sufficient  personal  property  can- 
not found,  then  out  of  the  real  property 
In  yourcounty  belons^ng  to  such  Judgment 
debtor  on  the  day  when  the  said  Judgment 
was  so  docketed  In  yourcounty,  or  at  any 
time  thereafter.  In  whose  hands  soever 
the  same  may  be,  and  duly  return  this  ex- 
ecution €iccording  to  law.  to  the  clerk  of 
the  court  of  common  pleas  for  the  codnty 
of  Spartanbnrg.  Witness:  F.  M.  Tkiu- 
MiER,  Clerk  ol  said  Court,  at  Spartanburg 

C.  H..  the  sixth  day  of  December,  one  thou- 
sand eight  hundred  and  eighty-seven.  F. 
M.  Trimmier,  Clerk.  By  T.  B.  Tkimmieb, 

D.  C.  [Seal.]  DoKOAN  ft  Sandbrs,  Plain- 
tiffs' Attorneys, " 

BomarA  j^mpson,  for  appellants.  Dun- 
can &  S&ntleraaLai  NlcbolhA  Moore,ioT  re- 
spondents. 

McGowAN,  J.  On  July  16, 1886,  Bobo  ft 
Carlisle  and  J.  S.  R.  Thomson  Instituted 
suit  against  Simeon  Gowan,  Thomas 
Gowan,  and  W.  E.  Gowan,  as  executors  of 
William  Gowan,  deceased,  and  N.  R.  Lew- 
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to,  allegtns:  that  In  Febraary.  1881,  the  de- 
toidant  N.  R.  Lewie  executed  to  them  an 
assiKnment  of  hertntereet,to  the  extent  of 
f 200.  in<  the  estates  of  her  father,  Newton 
Gk>wan,  and  of  her  grandfather,  William 
Gownn,  for  profeeslonal  services  rendered 
in  defending  ber  bnabaud  In  an  indictment 
against  him  tor  mardOT,  ol  wliich  he  was 
acquitted;  that  the  aforesaid  execntorsof 
the  will  of  ■William  Gowan  have  In  their 
hands,  after  paying  the  debts,  the  sum  of 
$346  as  the  share  of  the  said  N.  R.  Lewis, 
but  that  they  refused  to  pay  the  plaintiffs 
the  aforesaid  sum  of  $200,  or  any  part  of 
the  share  of  tlie  said  N.  R.  Lewis, — and 
praying  Judgment  for  the  $200,  and  that 
the  executors  should  be  restrained  and  en- 
joined from  paying  out  the  share  of  N.  R. 
Lewis  until  the  further  order  of  the  court. 
Judge  Wallace  granted  the  Injunction. 
The  executors  were  regularly  served,  but 
made  no  answer.  Judgment  by  default 
was  taken  against  them :  and  the  case 
was  referred  to  a  special  referee,  (E.  E.  Bo- 
mar,  Esq.,)  who  reported  that  the  facts 
stated  in  the  complaint  were  true,  and 
"  that  Simeon  Oowan,  Thomas  Gowan,  and 
W.  E,  Gowan,  as  executors  of  William  Gow- 
an, deceased,  haveln their  hands aboutthe 
sum  of  $346  of  the  share  of  N.  R.  I^ewis. 
and  that  the  said  plaintltftt  are  entitled  to 
receive  from  said  defendants,  as  executors 
of  the  will  of  William  Gowan,  deceased, 
the  sum  of  $200  of  said  share.  **  Judge 
WiTHERBPOON  Confirmed  the  report,  and 
made  It  the  Judgment  of  the  court :  "  It  is 
further  ordered  and  adjudged  that  the  de* 
fendants  Simeon  Gowan,  Thomas  Gow- 
an, and  William  Gowan,  as  executors  of 
William  Gowan,  deceased,  do  pay,  out  of 
the  share  or  interest  of  the  defendant  N. 
R.  ].«wla  In  the  estate  of  the  said  WiUiam 
Gowan,  deceased— ^rst,  the  costs  and 
disbursements  of  this  action;  and, second, 
the  plaintiffs  herein  the  sum  of  two  hun- 
dred dollars, "etc.  Thereupon  the  plain- 
tltfs,  on  November  12,  1885,  caused  to  be 
entered  as  a  Judgment  a  paper  signed  by 
theclerk,  but  without  hisseol,  which  seems 
to  have  been  a  printed  form,  with  the 
blanks  for  the  term  of  the  court,  the  names 
of  the  parties. etc., not  filled  out.  On  Jan- 
uary Bth  an  execution  was  issued,  with  the 
signature  and  seal  of  the  clerk,  command- 
ing the  sheriff  "to  satisfy  the  said  Judg- 
ment out  of  the  personal  property  of  the 
said  Judgment  debtor  belonging  to  the 
estate  of  William  Gowan.  deceased, "  etc. 
This  execution  was  returned ;  and  on  De- 
cember 6. 1887,  another  was  issned  by  the 
clertc  commanding  the  sheriff  to  satisfy 
said  Judgmenttor$200"outot  theproperty 
of  said  Judgment  debtor  In  your  county,** 
etc.  (The  Judgment  formula  and  both  ex- 
ecutions should  appearin  the  report  of  the 
case.)  Dnder  this  last  execution  de  bonis 
propxiia  the  sheriff  levied  upon  the  indi- 
vidual property  of  the  aforesaid  executors 
o(  William  Gowan,  deceased;  whereupon 
they  instituted  this  action  against  the 
sheriff.  Gentry,  and  the  plaintiffs  in  the 
flrst  action,  and  N.  R.  Lewis,  to  enjoin 
the  sale,  and,  alleging  that  said  pretended 
Judgment  and  executions,  and  all  proceed- 
ings thereander,  were  defective,  Irrwniar, 
and  void,  prayed  that  they  should  be  set 
aside,  and  canceled  of  record.  N.  R.  Lew- 


is did  not  answer ;  but  "tibe  other  defend- 
ants made  vigorous  defense,  giTing  a  his- 
tory of  the  first  proceeding  as  above 
stated,  and  insisting  that  they  were  leiral 
and  valid.  Judge  HumoN.  who  heard  the 
case,  held  "that  the  plaintiffs  are  bound 
by  tlie  Judgmrait  which  they  now  seek  to 
setaside  They  wereduly  served  with  sum- 
mons in  the  action  In  which  s^d  Judgment 
was  rendered.  They  were  all  auljaris,  and 
deliberately  and  knowingly  paid  no  atten- 
tion to  thesummons;  andltisnowtoo  late 
toseekto  come  in  and  litigate thequestlon 
settled  in  said  cause.  The  action  in  which 
the  Jndgmmt  now  assailed  was  entered 
was  to  recover  part  of  a  legacy.  The  coui-t 
has  found  that  at  the  time  of  rendition  of 
said  Judgment  they  [the  executors]  had 
this  legacy  In  their  hands,  and  has  ad- 
Judged  that  they  pay  to  the  plaintiffs  in 
said  action  the  amount  of  their  claim," 
etc.  He  also  held  that  the  defects  In  the 
Judgment  were  mere  Irregularities,  which 
could  be  corrected  at  any  tline,and,i(  not, 
that  Judge  WiTHBRSPOoN'B  decree  alone 
would  support  the  last  execution  de  bonis 
propriia,  which  was  the  correct  one.  From 
which  decree  the  plaintiffs  appeal,  and 
chaise  error  In  the  circuit  Judge  "(1)  in 
holding  that  plalntins  are  estopped  by  the 
record  in  case  of  Thomson  et  al.  against 
these  plaintiffs,  as  executors,  defendants, 
from  prosecuting  this  action ;  (2)  In  hold- 
ing that  the  defendants  had  the  right,  un- 
der said  Judgment,  to  issue  an  execution 
against  these  plataitlffa,  individually,  for 
collectionof  the  same;  (8)  in  holding  that 
said  Judgment  creditors  had  the  right  tu 
issue  these  executions  under  the  order  of 
Judge  WiTHERSPdON  without  any  formal 
Judgmmts;  (4)  In  holding  that  the  pre- 
tended Judgment  filed  in  clerk's  offlcv  waa 
not  necessary;  but,  if  it  was.  It  was  suffi- 
cient; (5)  in  holding  that  the  executions 
issued  undersald  pretended  Judgment  were 
good  and  regular,  and  that  the  defendant 
bad  the  right  to  proceed  with  the  sale  of 
plaintiffs'  land  thereunder." 

It  seems  that  the  proceedings  In  the  first 
action  were  perfectly  regular. — certainly, 
down  to  thediecreeof  JndgeWrrHBRSPuoN, 
October  23. 1885;  and  therefore  that  de- 
cree finally  and  conclusively  adjudged 
against  the  defaulting  executors  every 
matter  necessarily  Involved  in  that  issue. 
It  was,  as  to  them,  res  adjudic&ta..  But  It 
is  urged  that  the  paper  Judgment,  and  the 
two  executions  subsequeutly  issued  to  car- 
ry that  Judgmentinto  effect,  were  so  irreg- 
ular and  defective  us  to  make  them  abnu- 
lutelv  void,  and  incapable  of  Iwlng  execut- 
ed. Exceptions  1,  2,  and  5  makethepolnt, 
subetautially,  that,  the  Judgment  being 
against  the  defendants  as  executors  of 
William  Gowan,  deceased,  the  execution 
could  only  Ihsuc  against  them  de  bonis  tes- 
tutotia,  and  that,  before  an  execution 
could  Issue  against  them  debonia  propriia, 
a  second  action  was  necessary,  suggesting 
a  devaatavit.  We  think  this  view  over- 
looks the  fact  that  the  proceeding  Isasult 
in  equity  for  l  he  payment  of  a  legacy,  or 
part  of  it.  All  the  authorities  agree  that 
there  is  a  difference  as  to  the  remedies 
against  executions  in  equity  and  at  law^. 
When  executors  are  sued  at  law  for  a  debt 
o!  their  testator,  the  flnA^tion  if  merdy 

Digitized  by  VjOOglC 


S.  C.) 


GOWAN  «.  6BNTRY. 


8B 


to  establiflih  the  debt,  and,  it  proper  pleas 
are  iBterpused,  the  lodgement  Is  only  de 
honiB  testtttorla,  bat  the  execatlon  mns 
de  bonia  proprits  RBtotbecoBtB;  and  then, 
before  recovery  of  the  debt,  it  1b  neces- 
fiary,  by  some  second  proceeding,  to  estab- 
llHli  the  exlHtence  of  aaeetB,  or,  as  It  Is 
called,  a  devastavit.  In  New  York  this 
second  proceedlnfT  Is  belore  the  surrojfate 
(or  an  account,  while  In  this  state  It  Is  by 
a  second  action  safrgestlng  a  deraatarit. 
See  Trimmter  t.  Thomson,  19  S.  C.  247. 
Bnt  when  the  suit  Isineqalty  for  a  legacy, 
and  in  that  salt  there  Is  an  accoanting  in 
which  It  appears  that  there  are  aasets  In 
the  hands  olthe  executors,  then  there  Is  no 
neceraity  for  the  sarro^ate,  or  a  second 
action,  or  anything  of  the  kind.  Theqaes* 
tion  of  assets  has  already  been  determined. 
Now,  In  thin  case,  assets  were  established 
—First,  by  the  failure  of  the  executors  to 
appear  and  plead  plene  administravit, 
which  Is  a  concluBlve  admission  of  assets; 
and.  aeeoDd,  assets  were  actually  found 
by  the  referee,  and  confirmed  by  thecourt. 
For  what  purpose  could  there  be  a  second 
proceeding  of  any  kind?  The  mattn-of  as- 
sets was  conclusively  adJuclgeda^afaiBt the 
expcntors. 

The  decree  of  Judge  Witberspoon  did 
direct  the  executors  to  pay  the  f 200  as  ex- 
ecatoTs;  but,  as  be  had  Just  decided  that 
those  executors  had  assets  In  their  hands, 
he  of  course,  ex  neceasUHte,  Intended  the 
execntdon  to  be  de  bontaproprliB,  the  word 
"  executors "  being  merely  deeeiiptio  pep- 
sonsB,  An  execution  In  which  the  word 
"executor"  or  "administrator**  is  added 
to  tbe  det^dant's  name,  wlthoat  any- 
thing further  to  Indicate  that  It  Is  against 
him  In  bis  representative  capacity,  may 
be  treated  as  against  him  personally,  and 
levied  on  his  property.  Tlnsley  v.  Lee,  51 
Ga.  482.  We  think  the  last  execution 
lig-htly  Issues  against  the  executors  de 
bonis  proprila.  They  had  allowed  thecom- 
plnlnt  to  be  taken  pro  confesao  against 
them,  and  that  was  the  admission  of  as- 
sets. In  discussing  the  remedies  against 
executors  In  eqolty.Mr  Williams  says:  "If 
the  plaintiff's  demand  be  uncontested  or 
proved,  *  *  *  he  Is  entitled  to  immedi- 
ate payment,  without  taking  the  accounts. 
•  •  •  The  general  rule  Is  that  an  ad- 
mission of  assets  by  an  executnror  admin- 
istrator can  never  be  retracted,  in  a  court 
of  equity,  unless  a  case  of  mistake  be  most 
clenrly  established."  8  WlIliamH,  Ex'rs, 
mnrfjT'  P<  2048.  Tbe  whole  doctrine  was 
thus  condensed  by  Judge  O'Nball  In  the 
case  of  Ford  t.  Administrator  of  Bouse, 
Rice,  320.  In  this  state,  a  devasta  vit  can 
only  be  established  against  an  executor  or 
administrator  "by  establishing— F/rst,  his 
testator's  debt  by  matter  of  record,  {/.  c, 
a  Judgment  recovered  against  the  execu- 
tor or  administrator  de  bonis  testatoria;) 
«er?o AC/,  assets  admitted  by  tbe  defendant's 
plea,  confession,  or  default,  or  found  bv 
the  verdict  of  a  Jury,  on  and  against  the 
plea  of  plene  administravft,  generally,  or 
prmter;  and.  t/i/rtf.that  the  defendant  has 
wasted  snch  assets.  *  •  •  The  only 
other  mode  of  reaching  him  [an  adminis- 
trator] personalty  [that  was  the  case  of  an 
arlralnlBtrator]  is  by  an  account  belore  the 
ordinary,  or  In  equity,  preparatory  to  a 


suit  on  his  bond,  "etc.  Bee  De  La  Howev. 

Harper,  5  8.  0.  473. 

The  other  exceptions  relate  to  the  delecti 
and  clerical  irregularities  in  the  form  of  the 

Judgment  and  the  executions.  The  court. 
In  the  interest  of  Justice,  exercises  the  pow- 
er of  amendment  very  liberally, — particu- 
larly when  the  rights  of  the  parties  have 
been  adjudicated,  and  the  irregularltfes 
appear  in  process  Issued  to  ffliforce  the 
Judgment.  "iSx.  Freeman,  who  is  tbe  an- 
thprlty  on  Judgments  and  executions.  In 
section  63  of  his  Executions  cites  with  ap- 
probation our  own  case  of  Bourdeaux  v. 
Treasurers,  3  MrCk>rd,  144,  where  Judge 
CoLHOCK,  said:  "When  we  advert  to  the 
doctrine  of  amendments,  and  tbe  cases 
which  have  been  decided  on  that  subject, 
it  win  be  perceived  that  the  object  of  the 
whole  system  is  to  provide  a  remedy  for 
the  casual  omission  or  negligence  of  the 
different  officers  of  couits;  in  a  word,  to 
enable  the  party  to  do  that  which  the  law 
and  facts  of  the  case  would  have  author- 
ised, or  did  require  the  officers  to  have 
done.  The  declslona  on  this  subject  are 
so  namerous,  and  amendments  so  com- 
mon, and  I  may  almost  say  unlimited, 
that  the  difficulty  Is  In  selecting  such  cases 
as  seem  most  directly  to  apply,"  etc.  See 
llugglns  V.  Oliver,  21  S.  C.  155.  It  was 
held  in  Qark  v.  Melton,  1»  8.  C.  507.  that 
the  Judgment  formula  does  not  "constitute 
the  judgment  of  the  court,  nor  does  tbe 
dating  or  signing  by  the  clerk,  with  hte 
official  signature,  add  anything  to  Its  in- 
trinsic character.  The  jndgment  Issues 
from  the  court,  not  from  the  attorneys  or 
the  clerk.  It  precedes  the  formula,  and  1b 
authority  upon  which  the  formula  is  pre- 
pared, but  the  formula  constltatesno  part 
of  the  Judgment.  It  Is  only  tbe  evidence 
of  the  existence  of  tbe  Judgment,  and  enti- 
tles the  plaintiff  to  have  it  enforced.  **  We 
cannot  say  that  the  circuit  Jadge  commit- 
ted error  in  refn^ngtodedarethe  proceed- 
ings void.  The  Judgment  of  this  court  Is 
that  the  Judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  G.  J.,  (dtasenting.)  T  have  no 
doubt  that  the  plaintiffs  are  entitled  to 
the  legacy  which  they  are  seeking  to  re- 
cover, and  which,  doubtless,  by  proper  pro- 
ceedings, they  will  be  able  to  recover,  ulti- 
mately. But  I  am  unable  to  see  how.  In 
this  case,  which  was  an  action  against  the 
defendants  as  executors,  and  in  which  a 
Judgment  was  obtained  against  them  as 
executors,  entered  up  against  them  as 
executors,  and  tl.  fk.  Issued  In  the  same 
way,  that  said  ff.  fa.  could  be  withdrawn, 
and  a  second  one  Issued  against  the  de- 
fendants, as  individuals,  de  bonis  proprila, 
without  any  new  or  further  proceedings. 
True,  the  defendants,  under  the  original 
S.fy.,  were  liable  for  the  costs  de  bonis 
propiils;  but  the  present  e.  fa.  Is  not  for 
the  costs.  It  demands  the  f200,— amount 
of  the  legacy.  1  cannot  concur. 

McIvGD,  J.  I  concur  In  the  result,  bo> 
cause,  even  if  the  decree  of  Judge  Wither- 
SFOON  was  not  such  as  would  authorise 
Judgment  and  execution  for  the  debt 
against  ttaeOowansindividaally.yetlt  did 
for  the  costs;  and  that  would  he  sufficient 
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to  sDBtaln  tbe  Judgment  appealed  from. 
But  I  do  not  wish  to  be  underetood  as  in- 
tlmatins  any  opinion  as  to  whether  Judxe 
Withekspoon's  decree  authorised  Jadfif- 
ent  and  execution  for  the  debt  asainat  tbe 
Oowana  individually,  becauiie,  owing  to 
the  unusual  preesuro  of  buntnesii  of  the 
present  term, I  cannot  now  spare  the  time 
from  other  and  more  Important  official 
dntles  to  investigate  that  question  as  ful- 
ly as  would  be  necessary  to  enable  me  to 
form  a  satisfactory  opinion.  As  to  the  Ir- 
regularities In  tbe  Judgment  and  execu- 
tion, they  may  be  rectified  by  amendment, 
ander  the  authority  of  HugglDS  r.  Oliver, 
31 8.  G.  147,  and  the  cases  therein  <dted. 


Arcbeb  et  Hi.  V.  LOMO. 

(Stanreme  Court  of  South  Carolina.  ITeh.  28, 

1890.) 

Repletim — ^VoiD  VEnnicT — PnooF  of  Value. 

1.  Code  S.  C.  {283,  provides  that, '*in  an  action 
for  tbe  recovery  of  apedflo  peraoDal  property,  if 
tbe  property  have  not  been  delivered  to  tbe  plain- 
titf,  or  if  it  nave,  and  the  defendant  by  fata  answer 
clsim  a  return  thereof,  tbe  jury  shall  assess  the 
TBlae  of  the  property,  if  their  verdict  be  in  favor 
ol  the  plafntiff,  or  If  they  find  in  favor  of  the  de- 
fendant, and  that  he  is  entitled  to  a  return  thereof, 
and  may  at  tbe  same  time  assess  the  damaKes. " 
Held,  that  a  verdict  which  finds  "for  the  defend- 
ant tbe  propertvin  dispute,  "witbOQt  assessing  its 
vslne,  is  void,  and  tbe  defect  la  not  cured  by  a 
waiver  on  the  part  of  defoidant  of  the  right  to 
talte  advaotage  of  it. 

2.  Where  plainbitf,  in  an  action  for  tbe  recov- 
ery of  perBonal  property,  gives  bond  and  acquires 
the  possession,  it  is  no  more  his  duty  to  prove  the 
value  of  the  property  than  it  Is  the  duty  of  defend- 
ant, wbo  seeks  to  regain  possession,  and  thus  be- 
comes practically  the  plaintiff. 

8.  A  cbai^  ttutt,  where  suspldons  transao- 
tlons  take  place  between  near  relatives, "  tbe  jury 
** would  Qaturallyexpecttbatitshould  be  explained 
with  clearer  and  more  satisfactory  proof  than  if  it 
were  entirely  betwixt  strangers, "  is  not  erroneous. 

Appeal  from  common  pleas  circuit  court 
of  Union  county ;  Hudson,  Judge. 

Action  by  Sarah  J.  Archer  and  others 
against  J.  O.  Long,  sheriff,  to  recover  cer^ 
tain  personal  property. 

Both  plaintiffs  anddefendantssubmltted 
written  requests  tu  charge,  which  are  set 
forth  In  tbe  charge  of  his  honor,  wbo 
charged  the  Jury  as  follows : 

"Gentlemen  of  tbe  Jury :  You  have  list- 
ened patiently— you  have  manifested  a 
very  commendable  spirit  In  doing  so— 
through  this  long  and  tedious  and  uninter- 
esting trial.  Yoo  have  beard  all  the  evi- 
dence and  tbe  argument  of  cfuinset,  and 
you  will  now  hear  the  law  of  the  case  ex- 
pounded by  me,  and  you  will  take  the  law 
as  I  give  it  to  you.  Should  X  err  In  doing 
so,  there  Is  a  higher  court  to  correct  my 
errors.  This  is  an  action,  gentlemen, 
brought  by  Sarah  J.  Archer  and  several 
others  against  J.  Q.  Long,  to  recover  the 
possession  of  personal  property,  consisting 
of  mules,  cows,  hogs,  wagons,  and  other 
plantation  implements,  enumerated  In  tbe 
complaint  here.  It  Is  not  necessary  that  I 
should  repeat  the  enumeration.  They 
claim  to  be  the  owners  of  this  property, 
and  allege  that  the  property  has  been 
taken  by  the  d^endant,  and  wrongfully 
Aetalned  from  them.  When  they  brought 
this  actloD  against  the  didendant,  the  de- 
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fendant  had  seized  this  properly,  and  the 
action  la  that  which  ia  called  'claim  and 
delivery,'  where  the  one  that  brings  tbe 
action,  it  a  proper  bond  is  given,  can  get 
the  propertylnto  his  possession ;  and  that 
the  plaintiffs  did.  They  replevied  the 
property,  as  It  were,  by  giving  a  proper 
bond  to  tbe  clerk  of  the  court;  whereupon 
the  property  was  delivered  over  to  thein. 
But  it  Is  to  abide  the  event  of  this  suit,  the 
object  of  which  is  to  try  the  title  to  that 
property,  and,  if  tbe  plaintiffs  show  a  good 
title,  they  will  simply  keep  the  property, 
which  they  have  in  their  possession.  Itut 
if  the  title  should  be  shown  to  be  not  In 
the  plaintiffs,  but  in  those  represented  by 
tbe  defendant,  who  Is  the  sheriff  of  your 
county,  then  tbe  property  would  have  to 
be  returned,  given  up  by  the  plaintiffs,  and 
banded  over  to  the  sheriff  to  be  sold  under 
these  executions.  In  this  action  tbe  plain- 
tiffs must  recover,  if  at  all,  upon  the 
strength  of  their  title.  In  order  to  show 
thdr  title,  they  have  introduced  a  bill  of 
sale  from  Albeoi;  O.  Means,  their  father,  to 
RobertBeaty;  and  then  a  transfer  by  Rob- 
ert Beaty  to  them  of  the  property  here  sued 
tor;  and  that  was  dated  ontheSOth  of  De- 
cember, 1887.  That  la  all  right.  That  is  a 
good  title,  if  Mr.  Albert  G.  Means  was  at 
that  time  the  owner  of  the  property,  and 
thereis  no  doubtabout  that.  That  Is  con- 
ceded on  both  sides,  that  prior  to  the  30th 
December,  1887,  Albert G.  Meansowned  thia 
property.  HeconveyedlttoRobertBeaty, 
and  Robert  Beaty  conveyed  It  to  the  plain- 
tiffs. 

"Now,  gentlemen,  tiiat  Is  a  good  title, 
and  will  prevail  against  the  defendant, 
who  is  your  sheriff,  unless  he  can  show 
abetter  title.  The  shaifl  is  proceeding  un- 
der executions  Issued  to  enforce  Judgments 
recovered  in  tbe  spring  of  188S,  several 
months  after  this  conveyance,  after  tbe 
title  had  passed  out  of  Albert  G.  Means. 
You  observe  that  that,  now,  does  not  give 
the  sheriff  any  right  whatever  to  take  this 
property,  and  the  plaintiffs'  titie  is  prima 
facie  good  against  that  of  the  sheriff,  act- 
ing as  agent  of  these  Judgment  creditors. 
But  thejudgmentcredltors  assail  this  title 
acquired  through  Robert  Beaty  upon  the 
ground  that  it  is  void  for  fraud ;  that  at 
the  time  Albert  G.  Means  made  the  bill  of 
sale  to  Robert  Beaty  it  was  done  with 
the  view  to  defraud  these  very  creditors 
who  got  their  Judgments  In  the  following 
spring;  and  that,  therefore,  the  bill  cS  sale 
Is  null  and  void.  Now,  if  they  have  made 
good  that  assault  upon  the  bill  of  sale.  It 
will  liave  to  give  way.  But  1'  the  bill  of 
sale  is  not  impeachable  for  fraud,  but  is 
valid,  why,  the  plaintiff  must  recover.  And 
you  see  the  whole  question,  then,  turns 
upon  the  validity  of  that  bill  of  sale.  If 
that  bill  of  sale  is  good,  why,  these  plain- 
tiffs recover  the  property.  If  tbe  bill  of  sale 
is  void  for  fraud  against  those  whom  the 
sheriff  represents,  tlien  the  plaintiffs  will 
fail.  Just  there,  now,  gentlemen,  I  have 
been  requested  to  charge  certain  proposi- 
tions of  law  ;  aud.  Inasmuch  as  tbe  bill  of 
sale,  tbe  plaintiffs'  titie,  is  assailed  for 
fraud  by  the  defendant,  I  will  read  tbe  fe- 
quests  which  have  been  submitted  to  me 
by  d^endant's  counsel,  containing  In  his 
opinion  the  law  applicable  to  the  defense. 
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**TheifivtTequeat  to  ctiarffe,  gentlemen, 
readn  aa  follows :  *  That,  while  an  Insolv- 
ent debtor  may,  by  bona  Sde  mortgages, 
cooresslons  of  Judgmeute  or  uonreyances, 
Intended  merely  ae  securltieB,  give  a  prefer- 
ence to  one  or  more  of  his  creditors,  yet  If 
such  instruments  are  really  designed  and 
Intmded  to  operate,  not  merely  as  secnrl- 
tlea,  bat  as  the  means,  of  tmnsferring  his 
property  to  One  or  more  of  his  creditors  In 
preference  over  others,  they  must  be  de- 
clared nnll  and  void;  and  It  matters  not 
whether  there  be  one  or  more  than  rme  of 
such  papers.  If  they  are  connected  together, 
and  operate  as  an  assignment,  and  were 
intended  to  give  a  preference.'  That  is  a 
correct  proposition  of  law,  if  the  papers 
amoont  to  a  geno'al  assignment. 

"Second.  'A  conveyance  made  In  pay- 
ment of  a  bona  Sde  debt  Is  fraudulent  and 
void.  If  made  with  Intent  to  hinder,  delay, 
and  defraud  other  creditors.'  I  charge 
you,  gmtlemen.thattbis  Is  a  correct  prop- 
osition of  luw. 

Tbird.  *  It  Mr.  Robert  Beaty  let  Mr.  A. 
G.  Means  have  money,  not  Intended  at  the 
time  to  require  bim  to  pay  It  back,  but 
merely  to  Hccount  for  It  as  advancements, 
it  cannot  be  made  a  consideration  suffi- 
cient to  support  a  sale.  A  gift  cannot  be 
converted  into  a  charge.'  That  la  a  cor- 
rect proposition  of  law, gentlemen;  except 
that  I  will  say  that  tbe  word  'advance- 
ments' there,  In  Its  technical  sense,  could 
not  be  used  In  speaking  of  a  transaction 
betwixt  Mr.  Robert  Beaty  and  Mr.  A.  G. 
Means.  But  the  meaning  of  the  proposi- 
tion, taken  altogether,  is  that  a  gift  can- 
not beafterwardsconverted  into  acharge, 
a  debt,  or  a  claim. 

"Foartb.  *A  debtor  cannot  prefer  one 
creditor  to  another,  if  the  consideration  of 
bia  doing  so  Is  that  he  receive  some  bene- 
fit to  blmself  for  such  preference ;  and  if  it 
was  understood  before  tbe  conveyance  of 
tbe  property  to  Mr.  Beaty  that  It  should 
be  Immediately  assigned  to  Mr.  Means' 
children,  and  If  the  assignment  was  any 
part  of  the  consideration  to  Mr.  Means  to 
execute  tbe  conveyance,  it  Is  void.'  If  the 
asaiacnment  to  his  children  was  the  consid- 
eration that  induced  him  to  do  It,  why, 
the  conveyance  would  be  void.  But  if  tbe 
debt  was  a  bona  Sde  debt,  and  Mr.  Means 
was  advertised  beforehand,  or  knew  be- 
fureliand,  when  he  paid  the  debt  to  Mr. 
Keaty ,  that  Mr.  Beaty  would  givft  the  ben- 
efit of  It  to  Mr,  Means'  children,  tliat 
would  not  necessarily  vitiate  the  transac- 
tiOD.  But  tbe  proposition,  in  tbe  shape  in 
which  it  is  put  here  by  the  defendcmt's 
couDsel,  I  charge  you  is  correct. 

"Fiftb.  'If  the  conveyance  and  assign- 
meat  were  so  closely  connected  as  to 
amount  to  one  transaction,  it  is  a  very 
artroDg  badge  of  fraud.'  Not  necessarily, 
ddIms  tbe  assignment  to  the  children  was 
tbe  consideration  that  induced  the  con- 
veyance  by  Mr.  Means  to  Mr.  Beaty. 

•*  Sixth.  *  In  deciding'  the  bona  tides  or 
the  mala  ffdeaot  a  conveyance  by  a  debtor 
of  bis  property,  much  importance  Is  to  be 
attached  to  the  fact  that  it  was  made  in 
payment  of  a  pre-existing  debt;  and  that 
fact,  together  with  tbe  fact  that  the  debt- 
orretalned  possession  and  nseof  the  prop- 
eFt^f  renderB  tbe  transaction  fraudulent. 
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unless  tbe  vradee,  and  those  claiming  un- 
der him,  explain  by  the  clearest  and  most 
satisfactory  evidence  tbe  retention  of  pofr 
session.'  That  is  a  correct  proposition  of 
law,  and,  put  In  short  terms,  it  Is  that 
where  one  conveys  property  In  payment 
of  a  debt,  and  still  retains  the  posso^ 
slon  of  it,  It  devolves  upon  blm  to  show 
clearly  and  satisfactorily  that  his  posses- 
sion is  all  right.  Otherwise  It  vrnuld  be 
a  presumption  of  fraud.  But  faehas  a  per- 
fect rlghtto  show  that  the  possession  con- 
tinued in  bim  In  consequence  of  a  good  and 

E roper  contract  with  the  party  to  whom 
e  conveyed. 

"  Seventh.  '  The  sale  of  the  whole,  or  tbe 
most  valuable  portion,  of  a  debtor's  prop- 
erty, In  anticipation  of  suits  against  hfm, 
and  retention  of  possession  by  him.  are 
such  strong  evidence  of  fraud  as  tu  avoid 
the  transaction,  unless  explained  by  the 
most  satisfactory  evidence  of  fair  dealing.* 
That  lacorrect.  Itthrows  upon  tbeparty 
retaining  the  property  the  duty  to  explain 
how  it  Is  that  he  Is  retaining  it,  and,  un- 
less he  can  fi^ve  a  proper  explanation  of  It, 
why.  It  win  be  presumptive  evidence  of 
fraud,— In  fact,  evidence  full. 

"Eighth.  'Transactions  between  near 
relatives,  between  whom  tfaerewould  exist 
strong  natural  motives  to  provldefor  each 
other  at  the  expense  of  honest  creditors, 
when  impeacbea,  may  be  shown  to  be 
fraudulent  by  less  proof;  and.  having 
bem  shown  to  be  prima  facie  fraudulent, 
the  parties  claiming  the  benefit  of  such  a 
transaction  are  held  to  a  fuller  and  stricter 
proof  of  Its  Justice  and  fairness  than  would 
bereqalred  If  the  transaction  were  between 
strangers.'  The  substance  of  that  propo- 
sition Is  correct.  It  is  substantially  cor- 
rect that,  where  suspicious  transaetlcmB 
take  place  between  near  relatires,  yon 
would  naturally  expect  that  it  should  be 
explained  wltb  clearer  and  more  satisfac- 
tory proof  than  If  It  were  entirely  betwixt 
strangers. 

"Now,  by  the  plaintiff's  counsel  I  am  re* 
quested  to  charge  certain  propositions. 
Here  is  t^e  first  one:  'The  assignment  act 
has  no  application  in  any  case,  nnless 
there  Is  an  actual  assignment,  or  a  state 
of  facts,  fully  proved  or  admitted,  which, 
in  conscience  and  equity,  are  tantamount 
to  an  assignment  with  unlawful  prefer- 
ence.'  That  is  correct. 

"■Second.  'The  question  aa  to  whether 
this  sale  is  void  under  the  assignment  act 
cannot  arise  and  be  determined  In  this  ac* 
tton.'  Gentlemen,  I  will  not  charge  you 
that  proposition. 

"Third.  'To  render  fraudulent  a  sale  of 
goodsmade  to  pay  a  debt,  both  the  vendor 
and  vendee  must  participate  In  the  fraud.' 
I  charge  you  that  this  is  a  correct  propo- 
sition of  law. 

"Fourth.  'Notoriei^y  of  the  sale  Is  a 
strong  presumption  to  rebut  tbe  presump- 
tion of  fraud,  even  where  the  vendor 
tains  possession.'  it  Is,  I  charge  you,  gen- 
tlemen, a  circumstance  which  yon  may 
consider  In  rebuttal  of  tbe  presumption  at 
fraud. 

"  Fifth.  '  A  debtor  has  the  right  to  apply 
his  property  to  the  payment  of  his  debts; 
and.  even  If  Insolvent,  has  a  rigtat  to  make 
pret&Kaacm  among  hla  creditwt^,  provided 
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he  does  notrlolate  the  terms  of  the  aestsn- 
ment  act.*  I  charge  yoa  that  that  Is  a 
correct  proposition  of  law. 

'^Siztb.  'An  Insolvent  debtor  has  as 
much  right— no  more  and  no  lees—to 
transfer  property  In  payment  of  a  debt  to 
a  relattre  aa  to  any  other  person.'  I 
charge  yon  that  that  is  a  correct  proposi- 
tion of  law.  He  has  aa  much  right  to  pay 
kinsfolk  aa  anybody  else,  the  debt  being 
boriH  Sde. 

**SeveBth.  'A  debtor  may  legally  sell  his 
property  to  one  of  his  creditors  pending 
BQlt  by  others,  and  may  retain  possession 
as  bailee  for  hire,  or  as  agent  for  the  ven- 
dee.' I  charge  you  that  this  is  a  correct 
proposition  of  law,  and  his  possession  will 
not  vitiate  the  sale,  if  it  Is  shown  to  be 
consistent  with  fair  dealing. 

"Eighth.  'It  the  sale  is  otherwise  good, 
uid  is  for  an  honest  debt,  never  in  fact 
paid  In  whole  or  in  part,  It  Is  not  vitiated 
by  the  fact  that  the  debt  npon  and  for  the 
payment  of  which  the  sale  Is  m^de  is 
barred  by  the  statute  of  limitations,  or  by 
a  presumption  of  payment  arising  from 
lapse  of  time.'  I  charge  yon,  gentlemen, 
that  that  Is  also  a  correct  proposition  of 
law. 

'* Ninth.  'The  presumption  is  against 
fraud,  and  a  charge  of  frattd.  to  avail, 
must  be  strictly  proved.'  I  charge  you 
that  that  is  a  correct  proposition  of  law. 

"  I  think  that  those  propositions,  gentle- 
men, on  both  sides, are.as  I  have  charged, 
almost  without  any  modification,  except 
one  little  one. 

"Now,  gentlemen,  let  us  direct  our  atten- 
tion to  the  main  features  of  this  case. 
This  transaction  between  Albert  G.  Means 
and  Bobert  Beaty  to  assailed  for  fraud  by 
the  Means  creditors.  Fraud  Is  not  to  be 
presamed,  gentlemen, from  the  fact  that  It 
to  charged ;  but  when  charged  it  must  be 
proved,  and  must  be  proved  by  the  pre- 
ponderance of  the  evidence.  Therefore 
those  who  aver  that  Albert  G.  Means  and 
Bubert  Beaty  committed  a  fraud  when 
lAiat  transaction  tookplacemust  show  it, 
and  ediow  tt  by  satisfactory  proof.  It  to 
alleged  that  it  was  a  fraud  upon  creditors. 
Yun  must  ascertain,  as  far  as  you  can  from 
the  evidence,  whether  at  that  time  Albert 
G.  Means  was  actually  lUBolvent.  If  you 
come  to  the  conclusion  that  he  was  not 
insolvent,  why,  then,  it  would  be  more 
difflcnlt  to  make  a  fraud  out  of  the  trans- 
action than  if  it  should  appear  that  he  was 
insolvent. 

**  If  you  come  to  the  conclusion  that  at 
that  time  he  was  insolvent,  tbenthetrans- 
action  is  not  necessarily  fraudulent.  By 
no  means.  An  important  Inquiry  Is,  did 
he  owe  Robert  Beaty  the  money  which  he 
Intended  to  secure  or  attempted  to  secure 
by  those  papers,  to-wlt,  the  confession  of 
Judgment,  the  mortgage,  and  the  bill  of 
sale?  Did  he  owe  Beaty  that  money?  I 
believe  it  Is  stated  to  be  altogether  about 
f  15.U00.  If  he  did  owe  the  debt,  he  had  a 
right,  gentlemen,  to  pay  it, — a  perfect 
right.  It  Is  not  only  the  right  ot  a  man 
to  pay  a  debt,  but  It  is  bis  duty;  and.  al- 
thougb  the  debt  may  be  rannlng  for  some 
time,  yet  a  man  to  not  bound  to  plead  the 
statnts  of  limitations.  Ue  to  not  bound 
to  refuse  to  pay  a  debt  because  It  to  old. 


and  because  he  baa  been  Indulged  some 
time  upon  It.  Whether  any  part  of  this 
was  old  enough  to  be  barred  by  the  stat- 
ute of  limitations  ornot  Idon't remember, 
nor  is  it  tor  me  to  say.  It  is  for  yon  to 
say,  from  the  evldrace.  AU  I  have  to  do 
to  to  tell  yon  that  aman  can  rightfully  pay 
a  debt,  ou^t  to  do  it  morally,  although 
it  Is  barred  by  the  statute  of  limitations, 
and  he  could  not  be  made  l^rallT  to  do  It 
if  he  would  take  advantage  of  the  statute. 
Therefore  an  important  Inquiry  is,  did 
Means  owe  Beaty?  Gentlemrai,  that  Is  a 
matter  you  have  got  to  determine,  and 
yon  faavegot  to  determine  It  upon  the  tes- 
timony that  is  before  you.  It  Mr.  Means 
hastold  tbe  truth. he  owed  the  debt.  You 
are  to  determine  whether  he  has  told  yon 
the  truth  ornot. 

"Now.it  you  coraeto  theconcluslon  that 
he  owed  tbe  debt,  then,  gentlemen,  I 
cbar:ge  you  that  he  had  a  right  to  pay  it, 
even  although  at  the  time  he  was  InsolT- 
ent;  and  his  payment  of  the  debt,  or  his 
securing  the  debt,  would  be  perfectly  law- 
ful, if  in  BO  doing  hedld  nottherebylntend 
to  defeat,  delay,  hinder,  and  defraud  other 
creditors.  Simply  because  a  man  cannot 
pay  all  of  hto  debts,  he  is  not  bound  to  fold 
hto  hands  and  pay  none,  but  hto  duty 
wotdd  be  to  go  on  and  pay  as  far  as  he 
can.  But  the  law  says  that  he  can't  pay 
one  with  a  fraadulent  Intent,— with  the 
actual  intent  to  defeatand  defraud  others. 
But,  to  make  the  payment  Invalid,  itmust 
be  fraudulent  payment.  It  must  be  done 
with  a  fraudulent  intent.  If  the  debt  was 
bona  Sde,  and  It  tbe  debtor  and  creditor 
entered  Into  tbe  transactionln  good  talth, 
merely  to  secure  that  debt,  and  not  to 
hinder,  delay,  and  defrand  other  creditors, 
why,  the  transaction  Is  good.  Bnt  II  It 
was  done  with  a  fraudulent  intent  as  to 
other  creditors,  it  would  not  stand. 

"Now,  the  question  ot  fraudulent  intent 
is  one  that  most  be  determined  by  you, 
and  you  have  gut  to  determine  it  upon  all 
the  evidence  in  this  case,  documen1;ary 
and  oral.  The  testimony  of  witnesses,  the 
testimony  of  the  various  documents  that 
have  been  read  before  you,  you  must  take, 
and  from  all  that  you mustdeclde whether 
Alberto.  Means  and  Robert  Beaty  Intended 
In  that  transaction  to  cheat  and  defraud, 
to  defeat,  hinder,  delay,  other  creditors, 
or  whether  it  was  done  with  an  honest 
purposeot  paying  honest  debts,  or  secu  ring 
tne  payment  of  honest  debts.  Because, 
gentlemen,  from  the  weight  of  the  testi- 
mony as  gathered  by  you,  If  It  was  done 
with  the  honeetpurposeof  paying  an  hon- 
est debt,  why,  then,  the  transaction  must 
stand.  Bear  In  mind  what  took  place  be- 
fore these  parties  got  their  Judgments; 
what  took  place  before  they  even  sued. 
Bnt  still,  If  It  was  done  with  a  view  to  da- 
fraud  them, it  wUlnot  stand.  But  If  It  was 
done  with  a  view  to  pay  Beaty  honestly, 
and  withoutthe  intention todetraud  other 
creditors,  the  transaction  will  stand  In 
law. 

"Now,  It  appears  that  after  the  convey- 
ance to  Beaty,  and  his  transfer  to  bto 
graudehlldren,  that  theproperty  remained 
in  the  possession  of  Mr.  Means, — Albert  O. 
Means.  Now.  E«ntlemen,  that  to  not  ot 
itaeU  proof  of  fraud,  and,  It  the  explanation 
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Rlren  to  yon  by  Albert  6.  Means  be  trae, 
it  Is  consistent  with  the  law.  He  bed  a 
Tifitit  honestly  to  pay  an  honest  debt,  and 
to  convey  his  property  for  the  purpose  ol 
paying  an  honest  debt.ir  it  was  not  with 
tfaeinteotion  o{  defeaUn^  his  creditors; 
and  then  he  had  a  ilffht  to  rent  this  prop- 
erty from  bis  children  with  the  view  to  en- 
able him  to  contlnae  to  work  his  planta- 
tion; and  if  that  contract  actually  took 
idace,  and  he  actually  was  holding  it  as  a 
renter, — a  hirer, — there  is  nothlnK  fraud- 
nlent  in  that.  Now,  yon  must  ascertain 
(roin  the  evidence  whether  that  was  the 
actual  arrangement  betwixt  them;  be- 
caoiie  he  bad  a  riebt  to  hire  stock  and 
plantation  implements  and  every  thing 
from  his  chlldrm  as  well  as  he  had  from 
others.  But  you  must  say  from  the  evi- 
dence whether  he  actually  did  it  or  not. 
And  tliey  had  a  right  to  hire  it  to  their 
father,  and  to  take  their  father's  pay.  They 
had  a  perfect  right  to  deal  with  each 
other.  All  that  is  required  of  them  Isthat 
it  shoold  be  fair  and  open  and  honest. 

"  So  tha  t  if  you  come  to  the  concloaion  un- 
der the  law,  as  I  have  tried  to  explain  it 
to  yon,  that  this  was  an  honest  transac- 
tion on  the  30th  December,  1887,  the  plain- 
tiffs must  recover.  If  yon  come  to  the  con- 
clnition  that  the  transaction  was  entered 
faito  by  Mr.  Means  and  by  Mr.  Beaty  with 
a  view  to  defraud  the  creditors  who  have 
seized  this  property,  then  the  transaction 
win  notstand,  and  the  verdict  must  be  for 
the  defendant. 

~  Now,  if  the  verdict  Is  for  the  plaintiffs, 
inasmuch  as  the  plaintiffs  have  possession 
of  the  property,  you  will  say :  'Weflndlor 
the  plaintiffs  the  property  In  dispute.' 
Tlicn,  11  there  wasevldence  of  any  damage, 
yuu  will  have  a  right  to  give  dama^res. 
Bnt  I  have  heard  no  evidence  of  any  dam- 
ages beingdoneto  theplaintlft.  Theprop- 
erty  was  not  removed  from  the  plantation, 
bnt  they  have  replevied  right  there,  and 
have  had  it  ever  since:  and  yon  can't  find 
damages  onless  there  Is  proof  of  damages, 
unless  it  can  be  In  a  case  where  there  is 
outrageousoppres8lon,and  thislsnot  one. 
So.  if  yon  find  forthe  plaintiffs,  your  verdict 
will  be:  'Wefludforthe  plaintiffstheprop- 
ertyindlspnte.*  If  you  find  for  the  defend- 
ant, inasmuch  as  the  plalntlfls  have  poB- 
M-Kftion,  If  yon  find  for  the  creditors,  the 
Bheritf  being  a  mere  representative,  you  will 
say;  'We  find  for  the  defendant  the  prop- 
erty In  dispute,  and  we  find  Its  valueto  be 
somncfa.*  Now.Idon'trememberanythIng 
aliout  tbe  testimony  as  to  its  value.  But, 
If  you  find  for  the  defendant,  you  will  have 
to  value  this  property,  and  fix  thevalne. 
1  forget  the  evidence  on  that  snbject,  but 
.vou  have  listened,  and  know.  If  there  is  no 
evidence,  you  can't  find  the  value,  bnt  find 
the  property  for  the  defendant.  If  yon  re- 
member evidence  of  value,  yon  must  find 
a  value,  If  yon  find  the  property  for  the  de* 
fendant.  And  yon  must  let  your  verdict 
Ik  In  accordance  with  tbe  testimony,  and 
the  law  as  I  have  given  It  to  yon.  Take 
the  record. " 

The  Jury  having  been  recalled:  "The 
Tourt.  The  foreman  aslis  me  abont  the 
ntanner  In  which  to  write  the  verdict,  and 
I  will  repeat  It:  The  plaintiffs  in  this  ac- 
tios ars  theehlldnnof  Mr.  Means,  suing  to 


get  their  property  out  of  the  hands  of  the 
sheriff,  who  has  seised  it  tinder  these  exfr 
cutions.  The  children  of  Mr.  Means  are 
the  plaintiffs.  If  you  find  that  they  have 
a  good  title  through  the  deed  of  their 
grandfather,  Mr.  Beaty,  your  verdict  will 
be  simply,  'We  find  for  tbe  plaintiffs  the 
propwt^  In  dilute,*  and  sign  yonr  name 
as  foreman.  It  yon  conclude  that  they 
have  not  got  a  good  title  through  their 
grandfather.  Mr.  Beaty;  that  It  is  all  a 
fraud  upon  creditors :  and  conclude  to  find 
for  the  creditors,— then  your  verdict  will 
be,  *We  find  for  the  defendant  the  prop- 
erty In  dispute,  which  we  value  at  so  many 
dollars.'  put  it  down,  and  aiga  your  name 
to  it.  That  win  be  the  form  in  which  yon 
will  find  your  verdict.  If  you  find  the 
property  for  the  creditors,  you  will  say, 
'  We  find  for  the  defendant  the  property  In 
dispute,  and  value  it  at  so  many  dollars,' 
putting  down  the  value.  But  if  yon  find 
for  the  children,  who  are  the  plaintiOa, 
yon  will  timplysay,  '  We  find  for  theplnln- 
tlflB  the  property  in  dispute.'  That  is  tbe 
only  explanation  that  T  can  give  yon  as 
to  the  form  of  your  verdict.  The  Fore- 
man. We  don't  know  what  value  to  put 
on  this  property.  The  Court.  I  can't  tell 
yon.  If  there  Is  no  value  proved,  yon  can't 
put  any.  Yon  will  have  to  go  by  the  evl- 
den4».  Mr.  Monro.  Don't  the  pleadings 
set  out  tbe  value?  The  Court  That 
wouldn't  make  any  evidence,  unless  it  is 
admitted.  Mr.  Thomson.  The  answer  de- 
nies it.  The  Court.  Mr.  Means  said  he 
valued  the  animals  at  $26  a  bead.  Mr. 
Monro.  That  was  the  hire  of  the  animals 
per  head.  The  Court.  I  can't  help  yon 
about  that,  gentlemen.  Mr.Munro.  That 
was  the  rent,  I  think.  Tbe  Court.  I  think 
Mr.  Hyatt  testlfled  to  thevalne  of  tbe 
pn^perty.  As  I  told  yon.  If  yon  find  that 
the  plalntltrs  got  a  good  titletothat  prop- 
erty, you  will  simply  say:  'We  find  for 
the  plain tifls  the  property  in  dispute.'  It 
you  find  for  the  creditors,  that  the  title  fs' 
void  tor  fraud,  and  the  creditors  have  a 
good  title,  you  will  say :  '  We  find  for  the 
defendant  the  property  in  dispute.'  The 
Foreman.  That  Is  the  conclusion  we  came 
to,  and  wrote  the  verdict,  and  some  of 
them  said  that  that  was  not  right.  The 
Court.  You  have  reached  a  verdict?  The 
Foreman.  Yes,  sir;  and  to  that  effect.  The 
Court.  If  that  Is  the  verdict  you  have 
agreed  upon,  we  will  receive  it."  Tbe 
Jnry  thel^upon  returned  tbe  following  ver- 
dict: "We  find  for  the  defendant  the  prop- 
erty in  dispute. " 

Thereupon  theplalntiffs moved  foranew 
trial,  upon  the  ground  that  the  verdict 
was  contrary  to  tbe  evidence  and  the 
chaive  of  the  presiding  Judgt^,  and  upon 
the  further  groimd  that  tbe  verdict  was 
erroneous  in  not  being  In  the  alternative, 
and  not  giving  the  value  of  the  property 
designated  In  the  verdict.  Said  motion 
was  refused,  and  the  following  order  was 
passed:  "A  motion  for  a  new  trial  herein 
was  made  on  the  f;^round  that  the  verdict 
is  contrary  to  the  weight  of  the  evidence, 
and  also  on  the  ground  that  the  verdict  is 
void  because  it  Is  not  In  the  alternative. 
In  that  it  does  not  find  the  value  of  the 
property  in  dispute.  After  hearing  argu- 
ment for  and  against  the  motion,  and  the 
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attorneys  tor  tbe  defendant  having  affreed 

in  open  court  that  H  adelivery  ol  the  prop- 
erty In  dispute  cannot  be  bad  be  will  not 
ask  tor  its  value,  it  Is  ordered  tbat  the  mo- 
tion be  refused."  Thia  order  was  pro- 
posed by  defraidant's  counsel,  plaintiffB* 
attomeyH  being  presentt  but  not  consent- 
in}?  thereto. 

Therealter,  on  25th  March.  1889,  tbe  de- 
fendant entered  up  bis  judgment  for  the 
recovery  from  the  plalutlffs  of  tbe  posses- 
sion of  the  property  In  dispute,  and  tor 
980.70  costs  and  disbursements,  which  was 
as  follows:  "Tfaeissuee  in  this  action  hnv- 
InK  been  brought  on  for  trial  before  Mr. 
Justice  J.  H.  Hudson  and  a  Jary,  at  a  cir- 
cuit court  held  on  the  thirteenth  day  of 
March,  1K89,  and  the  Issues  having  been 
tried,  and  a  verdict  fyr  the  defendant  for 
tbe  property  lu  dispute  having  been  duly 
rendered  on  the  fourteenth  day  of  March, 
1880,  and  the  costs  and  disbursements  of 
the  defendant  having  been  adjudged  at 
dghty  and  70-100  dollars,  now,  on  motion 
of  Mnnro,  Carlisle  &  Hydrlck  and  Rarenel, 
attorneys  tor  the  defendant,  it  is  adjudged 
that  the  said  J.  Q.  Long,  as  sheriff  of  Un- 
ion county,  thedefendant.recoveruf  Sarah 
J.  Archer,  Nannie  B.  Means,  Jessie  M. 
Thomson,  Maggie  H.  Chapman,  Yoluna 
L.  Means,  Albert  G.  Means,  Jr.,  and  Bessie 
A.  Means,  the  plaintiffs,  die  possession  of 
the  personal  property  described  in  tbe 
complaint,  to-wit,  one  mouse-colored  mule 
named  'Molly,'  one  gray  mule  named 
'Jane,'  one  sorrel  mule  named  'Pete,'  one 
black  mule  named'  Wilka'  or'  Wilson, 'one 
dark-colored  mule  named 'Dan,' one  red- 
colored  mule  named  'Kit,'  one  black  mule 
named '  Kit,* onesorrelmiilenamed  *  Beck,' 
one  dark-colored  mule  named 'Jim,' one 
dark-colored  mule  named  *  Bill.'  three 
wagons,  five  cows,  seven  hogs,  a  lot  of 
farming  implements,  a  threshing-machine, 
and  a  Ian,  being  the  property  levied  on  by 
the  said  defendant,  J.  G.  Long,  as  sheriff 
or  Union  county,  on  the  12th  July,  1888,  at 
the  plantation  of  A.  G.  Means,  Sr.,  In  said 
county;  and  that  the  suid  defendant  re- 
cover of  the  said  plaintiffs  eighty  and  70- 
100  dollars,  the  costs  and  disbursements  of 
this  action." 

Grounds  of  appeal;  "From  which  satd 
judgment,  rulings,  charge,  and  refusals  to 
charge  the  plaintiffs  gave  duenotice  of  ap- 
peal, and  do  now  appeal,  to  the  supreme 
court  to  reverse  same,  on  tbe  ground,  as 
it  Is  respectfully  submitted,  that  liie  pre- 
siding judge  erred:  (1)  In  charging  that 
while  an  insolvent  debtor  may,  by  bona 
Ode  mortgages,  confessions  of  judgment, 
or  conveyances.  Intended  merely  as  securi- 
ties, give  a  preference  to  one  or  more  of  his 
credltora,  yet  If  such  Instruments  are  real- 
ly designed  and  intended  to  operate,  not 
merely  as  securities,  but  as  the  means  of 
transferring  his  property  to  one  or  more 
of  hto  creditors  In  preference  over  others, 
they  must  be  declared  null  and  void;  and 
It  matters  not  whether  there  be  one.  or 
more  than  one,  of  such  papers,  if  th^y  ai-e 
connected  together,  and  operate  as  an  as- 
signment, and  were  Intended  to  give  a 
preference.  That  is  a  correct  proposition 
of  law,  it  the  papers  amount  to  a  general 
assignment.  (3)  In  diarglng  that  a  con- 
veyance made  in  payment  of  a  bona,  tide 


debt  Is  fraudulent  and  void,  if  made  with 
Intent  to  hinder,  delay,  and  d^raud  other 
creditors.  (S)  In  chai^ng  that  a  debtor 
cannot  prefer  one  creditor  to  another,  If 
the  consideration  of  hlsdolngso  is  that  be 
rec^ves  some  benefit  to  himself  for  such 
preference;  and  If  it  was  understood 
fore  the  conveyance  of  the  property  to  Mr. 
Beaty  that  it  would  bo  immediately  as- 
signed to  Mr.  Means'  children,  and  U  tbe 
assignment  was  any  part  of  the  consider- 
ation to  Mr.  Means  to  execute  the  convey- 
ance, it  is  void.  (4)  In  chaiigiug  that,  it 
the  conveyance  and  assignment  were  ho 
closely  connected  as  to  amount  to  one 
transaction.  It  Is  a  very  strong  badge  of 
fraud.  Not  necessarily,  unless  the  asnign- 
meut  to  tbe  children  was  the  considera- 
tion that  induced  the  conveyance  by  Mr. 
Means  to  Mr.  Beaty.  (5)  In  charging 
that  the  sale  of  the  whole  or  the  most  val- 
uable portion  of  the  debtor's  property,  in 
anticipation  of  suits  against  him,  and  re- 
tention of  possession  by  him,  are  sucb 
strong  evidences  of  fraud  as  to  avoid  the 
transaction,  unless  explained  by  the  most 
satisfactory  evidence  of  fair  dealing,  and 
that  It  would  be  full  evidence  of  fraud. 
(6)  In  charging  that  transactions  between 
near  relatives,  between  whom  there  would 
exist  strong  natural  motives  to  provide 
for  each  otber  at  tbe  expense  of  honest 
creditors,  when  impeached,  may  be  shown 
to  be  frandulent  by  less  proof;  and.  hav- 
ing been  shown  to  be  prima  facie  fraudu- 
lent, the  parties  claiming  the  benefit  of 
such  a  transaction  are  held  to  a  fuller  and 
stricter  proof  of  its  justice  and  fairness 
than  would  be  required  if  the  transaction 
were  between  strangers.  (7)  In  refusing 
to  charge  tbat  the  question  as  to  whether 
this  sale  In  void  under  the  assignment  act 
cannot  arise  and  be  determined  in  this  ac- 
tion. (8)  In  refusing  to  charge  that  noto- 
riety of  tbe  sale  is  a  strong  presumption  to 
rebut  the  presumption  of  fraud,  even 
where  the  vendor  retains  possesMion.  (9) 
In  charging  the  jury  that  if  they  found  for 
the  defendant  the  verdict  should  be  In  tiie 
following 'form:  *We  find  for  tbe  defend- 
ant the  property  In  dispute,  and  we  find 
its  value  to  be  so  much.'  (10)  In  subse- 
quently charging  tbe  jury  that,  if  they 
found  for  the  creditors,  tbat  the  'title  Is 
void  for  fraud,  and  the  creditors  have  a 
good  title,  they  could  find  their  verdict: 
"We  find  for  the  defendant  the  property  la 
dispute."*  (11)  In  charging  the  Jury  that 
if  there  was  no  evidence  they  could  not 
find  the  value,  but  find  tbe  property  for 
the  defendant,  (12)  In  rising  tbe  mo- 
tion for  a  new  trial.  " 

W.  Waddy  Thomson^  for  appellants. 
Carlisle  A  Hydrlck,  for  respondent. 

McIvER,  J.  This  was  an  action  to  recov- 
er possession  of  certain  personal  property, 
consisting  of  mules,  cows,  hogs,  and  sun- 
dry farming  Implements.  The  plalntifts, 
having  given  the  required  bond,  took  pos- 
session of  the  property  very  soon  after  It 
was  levle<1  on  by  the  defendant  as  sheriff. 
In  fact,  it  does  not  seem  thatthe  property 
was  ever  removed  from  tbe  plantation 
where  It  was  levied  on.  Defendant  by  bla 
answer  claimed  that  be  bad  levied  on  said 
property  under  execntlonB  against  A.  G. 
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Ueans,  Sr.,  fladlng  the  Bame  In  his  posses- 
iAon  on  the  plantation  of  said  Means ;  and 
he  prayed  that  tbecomplalntbediBmlBsed, 
and  "that  be  have  jadKment  for  the  return 
of  Raid  property,  or  for  the  value  thereof, 
In  case  a  return  cannot  be  bad. "  It  Reems 
that  A.  O.  Means,  Sr.,  belnia;  at  the  time 
heavily  Indebted,  with  a  considerate  por- 
tion of  his  property  covered  by  llois  fur  a 
lar^e  araonnt,  on  theSOth  of  December.  1887, 
executed  a  blU  of  sale  to  Robert  Beaty, 
Sr.,  for  all  the  property  now  In  question, 
the  connlderation  recited  therein  beine  the 
som  of  f 1.200.  On  thesame  day  saJd  Meann 
confessed  a  judf^ent  to  said  Beaty  forthe 
som  of  $8,254.60,  and  alsoraecuted  a  mort- 
Kagt)  to  Beaty  on  his  hoiue  and  lot  In  the 
city  of  Spartanbnrff,  to  seenre  the  pay- 
ment of  the  snm  of  96,000.  Very  soon  aft* 
er  these  papers  were  executed,  and  on  the 
same  day.  30th  December,  1887,  all  these 
papers — bill  of  sale,  ludgment,  and  uiort- 
ease— were  asHlgned  by  said  Beaty  to  the 

Elaintifls,  who  are  the  children  of  A.  G. 
[eans.  Sr.,  and  the  xrandehlldren  of  Bob- 
ert  Beaty*  Sr.,  he  being  the  fatber-ln-law 
of  said  Means.  On  the  12th  of  April,  1888, 
sereral  of  the  creditors  of  A.  G.  Means,  Sr.. 
obtained  jodgments  against  him  upon 
debts  contracted  prior  to  the  80th  of  De- 
cember, 1887;  and  under  their  Instructions 
the  d^endant,  as  sherin,  levied  upon  the 
propazin  dlspntp.  which  appears  to  have 
remained  In  the  possession  of  said  A.  O. 
Means,  Sr.,  after  said  bill  of  sale  was  exe- 
cuted, up  to  the  time  of  the  levy.  The 
plaintilTs  claim  the  property  under  the  bill 
of  sale  which  had  been  assigned  to  them 
as  above  stated,  and  the  Judgment  credit- 
ors, through  thelrrepreAentative.the  sher- 
Ur,  Insist  that  said  bill  of  sale  was  fraudu- 
lent, having  been  executed  by  the  said 
Means  with  Intent  to  binder,  delay,  and 
defeat  his  creditors,  and  Is  therefore  void ; 
that,  though  given  to  said  Beaty,  it  was 
well  understood  between  them  that  he 
was  immediately  to  aseign  the  same,  as 
he  did  do,  to  the  children  of  aald  Means; 
and  they  also  claim  that  the  bill  of  sale, 
confession  of  Judgm^t,  and  mortgage,  all 
execnted  on  the  same  day,  and  at  once  as- 
signed to  plaJntlffs,  were  a  device  resorted 
to  by  said  Means  and  Beaty  to  evade  the 
provlslonsof  the  asalgnmentact.  Upon  the 
iBsaes  thus  present«Hi  by  these  adverse 
claims,  much  testimony  was  offered  in  the 
court  below,  which  it  is  needless  to  atate, 
as  we  have  no  anthorit.v  to  consider  or 
pass  apon  any  question  of  fact  in  ii  case  of 
this  kind,  hut  most  confine  onrselves  to 
the  Inquiry  whether  there  was  any  error 
of  law  In  the  proceedings  below.  The  cir- 
cnit  Judge,  after  instructing  the  Jury  as  to 
the  various  points  of  law  pertinent  to  the 
merits  of  the  case,  which  will  be  hereiuaft- 
er  considered,  instructed  the  jury  as  to  the 
form  of  the  verdict  as  follows :  "  If  the  ver- 
dict is  fur  the  plaintiffs,  inasmuch  as  the 
plalnttSb  have  possession,  you  will  say, 
*  We  find  for  the  plalntlflb  the  property  in 
dlspnte;"*  and  then,  after  speaking  of  the 
damages,  which  Is  unimportant  here,  be 
said  :  "It  you  find  tor  the  defendant,  inas- 
mucb  as  the  plaintiffs  have  possession.  If 
yon  find  for  the  creditors,  the  sheriff  being 
a  mere  r^resentatlve,  yon  will  sny :  '  We 
find  for  the  defendant  the  property  in  dls- 


V.  L0K6.  91 


pote,  and  we  find  Itsvalnetobesomnch:** 
and  then,  after  saying  that  he  did  not  r^ 
member  any  testimony  as  to  value,  but 
leaving  it  to  the  Jury  to  say  whether  there 
was  any  such  teatlmony.he  again  told  the 
Jury  that  If  they  found  for  the  defundant 
they  would  have  to  fix  the  value,  adding, 
however,  that.  It  there  was  no  evidence  as 
to  \'alne,  "Yon  can't  find  the  value,  hat 
find  the  property  for  the  defendant.  **  The 
jury  having  been  recalled  after  they  had 
retired,  for  the  purpose  of  obtalnlug  aome 
farther  Instructions,  which  they  had  asked 
for,  as  to  the  form  of  their  verdict,  the  cir- 
cuit judge  repeated  the  instructions  previ- 
ously given;  and  after  some  colloquy  be- 
tween the  Judge,  the  foreman  of  the  Jury, 
and  the  counsel  of  either  side.  In  regard  to 
the  testimony  as  to  value,  the  Judge  again 
repeated  his  Instructions  as  to  the  form  of 
the  verdict ;  and  when  he  had  reached  the 
point  of  telling  them  that,  If  they  found  for 
thedefendant,  "you  will  say,  'We  find  for 
the  defendant  the  property  in  dispute,'  "  he 
was  interrupted  by  the  foi-eman  with  tliis 
remark:  "That  is  the  conclusion  we  came 
to,  cuid  wrote  the  verdict,  and  some  of 
them  said  that  that  was  not  right.  *'  The 
Judge  thereupon  said,  Interrogatively : 
"You  have  reached  a  verdict?"  To  which 
the  foreman  replied;  "Yes,  sir;  and  to 
that  efiect."  The  Judge  then  said:  "If 
that  Is  the  verdict  you  have  agreed  upon, 
we  win  receive  It."  The  Jury  thereupon 
returned  the  following  verdict:  "Wet.nd 
for  the  defendant  theproperty  in  dispute. " 
A  motion  for  a  new  trial  was  made,  upon 
the  ground  that  the  verdict  was  contrary 
to  the  evidence  ahd  the  charge  of  the  pre- 
siding Judge;  and  upon  thefartherground 
"that  the  verdictwaa  erroneous  in  not  be- 
ing In  the  alternative,  and  not  giving  tiie 
value  of  the  property  designated  In  the 
verdict. "  Upon  the  hearing  of  this  motion, 
an  order  proposed  by  defendant's  counsel, 
the  counsel  for  plaintiffs  being  preset,  but 
not  assenting  thereto,  in  which,  among  oth- 
er things,  it  was  recited  that  defendAnt's 
counsel  had  agreed,  iu  open  court,  that  if  a 
delivery  of  the  property  lu  dispute  cannot 
be  bad,  they  would  not  ask  for  Its  value, 
was  granted,  refusing  the  motion  for  a 
newtriaJ.  Judgment  havtngbeenentered. 
In  accordance  with  the  verdict,  simply  fur 
the  recovery  by  the  defendant  of  the  prop- 
erty in  dispute,  describing  It  aa  it  was  de- 
scribed In  the  complaint,  and  for  coats,  the 
plaintiffs  gave  notice  of  appeal  upon  the 
several  grounds  set  out  In  the  record, 
which  are  not  repeated  here,  as  they,  to- 
gether with  the  Judge's  charge,  should  be 
incorporated  In  the  report  of  the  case. 

We  propose  tu  consider  first  the  ninth, 
tenth,  and  eleventh  grounds  of  appeal,  all 
of  which  relate  to  inBufflciency  in  the  form 
of  the  verdict.  The  law  aa  to  thlaonatter 
will  be  found  in  section  283  of  the  Code, 
which  reads  as  follows:  "In  an  action  for 
the  recovery  of  specific  personal  property. 
If  the  property  have  not  been  delivered  to 
the  plaintlH,  or  If  it  have,  and  the  def^d- 
ant,  by  his  answer.clalm  a  return  thereof, 
the  Jury  shall  asscBa  the  value  of  the  prop- 
erty, if  their  verdict  be  in  favor  of  the 
plaintiff,  or  if  they  find  in  favor  of  the  d&> 
fendant,  and  that  he  is  entitled  to  a  return 
thereof ;  and  may  at  the  same^time  assess 
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the  dama^,  If  any  are  elstmed  In  the  com- 
plaint or  answer,  which  the  preTalling 
party  has  aastalned  by  reason  ul  the  de- 
tention or  taking  and  withholding?  such 
property. "  Now,  it  will  be  observed  that 
in  the  first  branch  of  the  section,  which  re- 
lutes  to  the  form  of  the  verdict  In  respect 
to  the  value  of  the  property  aued  for,  the 
lanj^uage  Is  imperative,  **  shall  assess  the 
value  of  the  property ; "  bnt  in  the  other 
branch  of  the  section,  relating  to  the  dam- 
ages sustained  by  the  taking  or  detention 
of  the  property,  the  language  Is  permissive 
only, — "may  at  the  same  time  assess  the 
damages.  **  This  necessarily  Implies  that 
property  sued  for  in  an  action  of  this  kind 
always  has  a  value  which  mast  be  assessed 
by  the  Jury,  but  that  there  may  or  may 
not  be  damages  in  a  given  case,  and  hence 
the  jury  is  not  required,  but  is  permitted, 
to  assess  such  damages  as  may  have  been 
proved.  It  seems  to  us  clear,  therefore, 
that  so  far  as  that  branch  of  the  section 
which  requires  the  Jnry  to  assess  the  value 
of  the  property,  which  may  be  found  either 
for  the  plaintiff  or  defendant,  is  concerned, 
the  statute  is  mandatory,  and  not  direct- 
ory, merely:  and  such  has  been  the  uni- 
form ruling  of  this  court.  Bobbins  v.  Slat- 
tery,  9  S.  E.  Hep.  510,  reported  In  note,  80 
S.  C.  828;  Eason  v.  MlUer,  18  S.  0.  881; 
Thompson  v.  Lee,  19  S.  C.  489;  Lockhart 
V.  Little,  30  S.  G.  826,  9  S.  13.  Bep.  611.  It 
Is  urged,  however,  that  In  the  three  cases 
first  cited  (the  last  not  bearing  directly 
upon  the  Immediate  point  under  consider- 
ation) the  verdicts  and  Judgments  were 
for  the  value  of  the  property  only,  and 
hence  do  not  apply.  That  is  true  as  to 
the  case  of  Bobbins  v.  Slattery,  though 
not  as  to  the  other  two  cases ;  but,  even 
admitting  it  to  be  so,  we  do  not  see  buw 
that  can  affect  the  question  here.  Those 
decisions  proceeded  upon  the  ground  that, 
the  statute  having  prescribed  the  form  of 
verdict  in  this  class  of  canes,  a  verdict  in 
any  other  form  could  not  be  regarded  as  a 
legal  verdict.  Whether  this  Is  a  wise  and 
proper  statutory  provision  Is  not  for  us 
to  consider.  It  Is  sufficient  for  us  to  say, 
Ita  lex  Bcrtpta  eat. 

It  Is  fnrtbernrgedthat  It  was  Incumbent 
upon  the  plaintiffs  to  prove  the  value  of 
the  iMX»perty  for  which  they  were  suing, 
and  to  allow  them  to  t4ke  advantage  of 
their  failure  to  offer  testimony  upon  that 
point  would  be  permitting  them  to  take 
advantage  of  their  own  wrong.  We  are 
unable  to  appreciate  the  force  of  this  posi- 
tion. Inasmuch  as  the  plaintiffs,  by  giv- 
ing bond,  bad  acquired  possesion  of  the 
property  In  dispute,  it  was  quite  as  much, 
If  not  more,  to  the  Interest  of  the  defend- 
ant to  prove  the  value  of  the  property, the 
pOHsession  of  which  he  was  Reeking  to 
gain,  as  it  was  for  the  plaintiffs  to  make 
such  proof.  Indeed,  in  the  attitude  which 
ttie  case  bad  assumed  by  the  delivery  of 
the  property  to  the  plaintiffs,  the  defend- 
ant had  practically  become  plaintiff,  seek- 
ing to  regain  possession  of  the  property, 
and,  if  that  could  not  be  had,  then  he 
would  be  entitled  to  a  Judgment  for  Its 
value.  Again,  it  Is  urged  that  the  defect 
lu  the  verdictcan  only  be  taken  advantage 


of  by  fhe  defendant,  and,  as  he  has  waived 
hts  ifflrht  to  do  80,  the  verdict  should  be 
permitted  to  stand.  We  do  not  see  how 
such  waiver  can  have  the  effect  of  supply- 
ing a  deficl»icy  In  a  verdict,  confessedly 
not  in  the  form  required  by  law.  It  is  a 
void  verdict,  (Eaaon  v.  Miller, supra,)  and 
the  deficiency  which  makes  It  so  cannot  be 
supplied  by  the  act  of  one  of  the  parties 
only.  See,  also.  Thompson  v.  Lee,  snpra, 
where  It  was  held  that  the  release  by  the 
defendant  of  his  claim  on  the  horse  sued 
for,  entered  on  the  record,  could  not  vali- 
date the  verdict.  On  this  ground,  there- 
tore,  the  so-called  "verdict^  must  be  set 
aside,  and  a  new  trial  ordwed,  without 
prejudice  as  to  the  merits  of  the  csBe. 

As  this  Is  decisive  of  the  case,  It  is  aeaxce- 
ly  necessary  to  consider  any  of  the  other 
grounds  of  appeal ;  but,  as  they  have  been 
presented,  It  Is  perhaps  proper  that  we 
should  dispose  of  them  to  avoid  contro- 
veray  as  to  them  in  the  neit  trial.  The 
first  ground  certainly  cannot  be  sustained, 
as  the  proposition  there  complained  of  Is 
taken,  substantially,  from  the  remnt  de- 
cision of  this  court  in  the  case  of  Melnbud 
V.  Strickland,  29  S.  C.  401,  7  S.  E.  Bep.  838. 
The  second  ground  Is  disposed  of  by  t^e 
case  of  Lowry  v.  Pinson,  2  Bailey,  324,  and 
other  cases  to  the  same  effect.  That  the 
third,  fourth,  and  fifth  grounds  are  with- 
out foundation  may  be  seen  by  reference  to 
the  following  cases:  Smith  v.  Henry,  1 
Hill,  (8.  G.)  16:  Bird  v.  Atken,  Rice.  £q.78; 
Maples  V.  Maples,  Id.  300;  Nelson  t.  Good, 
20  S.  C.  228;  Werts  v.  Spearman,  22  S.  C. 
200.  As  to  the  sixth  ground.  It  will  be  suf- 
flclentto  say  that  the  idrcult  Judge  did  not 
charge  as  there  represented.  His  charge 
was  "  that,  where  suspicious  transactions 
take  place  between  near  relatives,  you 
would  naturally  expect  that  it  should  be 
explained  with  clearer  and  moresatlBtac- 
tory  proof  than  If  It  were  entirely  betwixt 
strangers. "  This  was  stating  no  more 
than  a  proposition  founded  In  the  princi- 
ples of  human  nature, — that  one  would  be 
much  more  apt  to  make  a  voluntary  dis- 
position of  his  proi^erty  In  favor  of  near 
relatives  than  In  favor  of  strangers ;  and 
this  proposition  seems  to  be  sustained  by 
the  authorities  cited  in  respondent's  ai^u- 
ment.  Burt  v.  Tlmmons,  2  S.  E.  Rep.  7S7, 
andLiv^v.  Wtnton,4S.E.Bep.4€7.  There 
was  no  error  in  refusing  to  charge  as  is 
complained  of  In  theseventh  ground  of  ap- 
pe^,  for  that  depended  largely  upon  a 
question  of  fact,  which  the  circuit  Judge 
had  no  power  to  decide.  The  eighth 
ground  auo  does  not  correctly  represent 
the  Judge's  chat^  for  he  did  instruct  the 
Jury  that  the  notoriety  of  the  sale  was  a 
circumstance  to  be  considered  In  rebuttal 
of  the  presumption  of  fraud  arising  from 
retention  of  possession,  and  that  was  as 
far  as  he  could  have  gone  without  invad- 
ing the  province  of  the  Jury.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of 
the  circuit  court  be  reversed  upon  the  first 
point  herein  considered,  and  that  the  case 
be  remanded  to  that  court  lor  a  new  trial 
without  prejudice. 

SiHPSON,  0.  J.,  concurs. 
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Btbbn  y.  Mabk. 

(Supreme  Court  of  South  Carolina.  March  18, 
1690.) 

Tbkspabs— Title  to  Maintai!T— Heb  Jxtdicata. 

1.  The  purchaser  of  plaintiff's  land  at  execu- 
tion sale,  being  unable  to  comply  irlth  the  terms 
of  sale,  assigned  his  bid  todefenaant.  Theassign- 
ment  was  in  pursuance  of  an  arrangement  between 
plaiDtiir  and  defendant,  by  which  defendant  ad- 
vanced the  money  necessary  to  talie  up  the  bid, 
and  took  title  to  himself  to  secure  the  amount  ad- 
vancedt  and  also  a  further  indebtedness  of  plaintiff 
to  taim.  Held,  that  plsdntltr  did  not  hare  title  saf - 
ficient  to  enable  him  to  maintaiD  an  action  at  law 
to  recover  damages  for  a  tareepaas  committed  by 
defendant  on  the  premises. 

3.  Where  a  mortgagee  takes  possession  of  the 
mortgaged  Nremiaes,  and  aabseauently  conveya  to 
another,  ana  a  suit  is  brought  oy  the  mortgagor 
agutnst  both  the  mortgagee  and  his  grantee  to  re- 
deem, and  for  damages,  and  an  account  of  the 
rents  and  profits,  the  decree  in  that  suit  Is  a  bar  to 
a  subsequent  action  by  the  mortgagor  against  the 
grantee  to  recover  damages  for  trespasses  commit- 
ted by  him  oo  the  land,  though  the  claim  fordam- 
agM,  aud  for  rente  and  profits,  waa  ignored  in  the 
decree  in  the  former  suit. 

Appeal  from  common  pleaH  clrctilt  coart 
of    Oreenrllle    connty ;  Withbbspoon, 

JohD  R.  Belttnger,  tor  appellant.  M.  F. 
Ansel,  for  appellee. 

McIvRR,  J.  Thta  was  an  action  com* 
rnenced  by  Thomaa  Steen  In  his  lif»-time 
to  recover  damaseci  from  the  defendant  for 
trapasaes  allwed  to  have  been  committed 
by  htm  upon  tiie  land  of  said  Steen.  F^d- 
tnic  this  appeal,  Rteeu  died  Intestate,  and 
the  action  has  been  continued  in  the  name 
of  Julius  C.  Smith  as  bis  administrator. 
i>everal  defmses  were  set  up  in  the  answer: 
(1)  A  general  denial;  (2)  that  defendant 
was  the  legal  owner  of  the  land  alleged  to 
ha\e  been  trespassed  upon;  (SJ  resMifutii- 
cat  a. 

The  facts  necessary  to  a  proper  nnder- 
standlnfc  of  the  questions  raised  by  this 
appeal  are  sabs  tan  ti  ally  as  follows:  Orig- 
inally Steen  owned  the  land  in  question, 
but  in  October,  1876,  the  same  was  sold  by 
tlie  sheiiff  under  executions  against  him, 
and  bid  off  by  one  Shumate,  who,  how- 
ever, did  not  comply  with  the  terms  of  the 
Hale,  and  took  no  title  from  the  sheriff; 
but  subseqaently  an  arrangement  was 
made  between  Steen  and  one  Murphy, 
wlimeby  the  latter  advanced  the  sum  nec- 
CHKary  to  pay  Shumate's  bid  in  addition  to 
what  Steen  was  able  to  pay  himself,  %aA 
it  was  agreed  that  Murphy  should  taketi- 
tlcB  from  the  sheriff  to  secure  him  in  the 
amount  so  advanced,  as  well  as  certain 
other  Indebtedness  Incurred  by  Steen  to 
Murphy.  In  pursuance  of  thw  arrange- 
ment, Shumate  transferred  his  bid  to  Mur- 
phy, and  titles  were  made  to  him  by  the 
sheriff.  Subsequentlythesaid  Murphysold 
and  conveyed  the  land  to  the  defendant, 
Mark,  who  went  Into  possession  of  the 
land*  and  held  the  same  until  it  was  sold 
by  order  of  the  court,  as  hereinafter  will 
be  stated.  It  seems, however, that  the  de- 
fendant, when  be  purchased. had  notice  of 
the  arrangement  between  Steen  and  Mur- 
phy. Afterwards,  a  controversy  having 
arisen  between  Steen  and  Murphy  as  to 
the  terms  of  their  arrangement,  Steen 
brongbt  an  action  aipainst  Murphy,  to 


which  Mark  waa  made  a  party  deiendant. 
for  the  purpose  of  having  the  deed  made 
by  the  sheriff  to  Mnrphy  declared  a  mort- 

SBge  to  secure  tfaelndebtedneesof  Steen  to 
[urphy,  and  to  redeem  the  mortgaged 
premises,  the  reUef  demanded  in  that  ac- 
tion being  "  that  there  may  be  an  account- 
ing between  the  parties ;"  that  the  deed 
from  the  sberitfto  Murphy  may  bedeclared 
a  mortgage,  and  the  deed  from  Murphy 
to  Mark  canceled ;  and  that,  upon  the  pay- 
ment by  Steen  to  Murphy  of  the  mortgage 
debt,  the  land  be  reconveyed  by  him  to 
Steen ;  "  and  for  such  other  and  further  re- 
lief as  may  be  Just. "  The  defendants  In 
that  case  answered,  setting  up  defenses 
which  need  not  be  stated  here,  and  the  is- 
sues were  referred  to  the  master  to  be 
heard  and  determined  by  him.  At  the  r^- 
erence  before  the  master,  the  plaintiff  In 
that  case,  Steen,  testified,  among  other 
things,  as  follows :  "  The  land  was  worth 
then  about  «1.200.  I  think  «25  would 
have  been  a  fair  rent  for  it,  but  I  never  got 
that  much  from  it."  The  master  made  his 
report,  finding.  In  effect,  that  Ste«i  waa 
entitled  to  redeem  upon  payment  of  the 
mortgage  debt;  uid  that  Mark,  having 
had  notice  of  the  arrangement  between 
Murphy  and  Steen.  could  not  protect  him- 
self under  the  plea  of  purchase  forvaluable 
consideration  without  notice;  but  there 
does  not  appear  to  have  been  anything 
said  in  the  report  as  to  the  rents  and 
profits  of  the  land,  or  erf  damages  thereto. 
Upon  exceptions  to  that  report,  the  case 
was  heard  by  the  drcnlt  court,  and  a  de- 
cree made  that,  upon  the  payment  by 
Steen  of  the  mortgage  debt  to  Murphy 
within  a  prescribed  tiime.  Murphy  recon- 
rey  the  land  to  Steen,  and  that  the  deed 
from  Murphy  to  Mark  be  canceled;  but. 
in  case  Steen  should  fall  to  pay  within 
the  time  prescribed,  then  that  the  land 
be  sold  at  public  outcry,  and  the  proceeds 
be  applied,  first,  to  the  costs,  etc.,  next  to 
the  mortgage  debt  due  to  Murphy,  and 
the  balance,  if  any,  turned  over  to  Steen. 
In  this  decree,  likewise,  there  does  not  ap- 
pear to  be  any  mention  made  of  rents  and 
profits  or  damages.  Steen  having  failed 
to  comply  with  the  terms  of  the  decree, 
the  land  was  sold  by  the  master,  at  publte 
outcry,  to  a  third  person,  for  an  amount 
more  than  aufilclent  to  pay  the  mortgage 
debt,  and  the  sale  was  duly  confirmed. 
After  the  decree  above  stated  was  made, 
Steen  brought  this  action  for  damages,  as 
above  stated,  and  the  case  came  on  for 
trial  before  his  honor,  Judge  WithkB' 
SPOON,  and  a  Jury. 

At  the  close  of  the  plaintiff's  testimony 
the  defendant  moved  for  a  nonsuit  on  two 
grounds:  (1)  Because  the  plaintiff  had 
failed  to  show  title  to.  the  land;  (2)  be- 
cause the  matter  was  res  ^djudicuta.  The 
motion  was  overruled,  the  circuit  (udge 
saying:  "As  it  is  so  late  In  the  evening,  I 
will  overrule  the  motion,  and  it  can  come 
up  on  a  motion  for  a  new  trial. "  To  this 
ruling  no  exception  was  taken.  The  case 
having  gone  to  the  Jury  after  hearing  the 
testimony  for  the  defense,  a  verdict  was 
rendered  in  favor  of  plaintiff  for  9150. 
Thereupon  the  defendant  moved  for  a  new 
^al  upon  the  following  grounds :  (1)  Be- 
cause of  error  in  refusing  the  motion  for  a 
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nonsuit;  (2)  because  the  judge  refnoed  to 
charsfe,  as  requested,  that  the  matter  was 
res  adJiHJicatH.  The  circuit  judge  adhered 
to  his  ruling  In  regard  to  the  want  of  title 
on  the  part  ol  the  plalntUI,  but  said  that 
be  was  now  satdBfled  that  he  had  erred  In 
refnelng  to  chai^  that  the  plea  of  res  atf- 
Jatilcata  was  sufficient  to  defeat  plalntllf's 
action.  He  therefore  granted  the  motion 
for  a  new  trial,  and  the  plalntiS  appealed, 
allej^ing  error  In  sustalnng  the  plea  of  res 
adjudicata.  The  defendant,  also  accord- 
ing to  the  proper  practice,  gave  notice 
that,  If  this  court  should  find  itself  unable 
to  sustain  the  order  appealed  from  on  the 
ground  taken  by  the  circuit  Judge,  then  he 
would  ask  the  court  to  sustain  the  order, 
upon  theground  that  plaintiff  had  no  such 
title  to  the  lai|d  as  would  enable  him  to 
sustain  this  action. 

The  llrst  Question,  therefore.  Is  whether 
there  was  error  In  sustalnlnfr  the  plea  of 
res  &djadicHtA.  The  object  of  the  action 
brought  by  Steen  against  Murphy  and 
Mark  was  primarily  to  have  the  deed  to 
Murphy,  absolute  In  form,  declared  a 
mortgage;  and,  that  being  done,  to  be  al- 
lowed to  redeem ;  and  In  that  action  Steen 
demanded  "an  accounting  between  the 
parties, "  besides  the  prayer  for  general  re- 
lief. Regarding  that  action,  then,  as  sub- 
stantially an  action  to  redeem,  the  Inquiry 
Is  whether  an  accounting  tor  nmts  and 
proflta,  or  for  damages  done  to  the  mort- 
gaged premises,  while  the  sameare  In  pos- 
session of  the  mortgagee  or  his  grantee 
with  notice,  is  properly  and  necessarily  in- 
cident to  such  an  action.  On  that  subject 
It  is  said  In  3  Pomeroy's  Equity  Jurispru- 
dence, §  1216:  "The  general  duty  of  the 
mortgagee  in  possession  towards  the 
premises  is  that  of  the  ordinary  prudmt 
owner.  He  must  account  In  general  for 
their  rents  and  profits,  or  for  their  occu- 
pation value.  When  the  laud  is  in  the  oc- 
cupation of  tenants,  he  Is  chargeable  wltii 
the  gross  actual  rents  and  profits  received, 
and  with  no  more,  unless  he  has  been 
guilty  of  a  willful  default.  And  In  sec- 
tion 1218of  thesamework  It  is  said:  "This 
accounting  belongs  exclusively  to  the  eq- 
uitable Jurisdiction,  and  can  be  enforced 
only  in  a  suit  to  redeem, "  etc.  Upon  the 
principles  thus  laid  down  by  this  high  au- 
thority, there  can  be  no  doubt  that  If  the 
mortgagee,  Murphy,  had  been  in  posses- 
sion after  an  action  to  redeem  brought 
Against  him  alone  had  been  heard  and  de- 
termined, the  claim  of  the  mortgagor  for 
rents  and  profits,  or  for  damages  done  to 
the  mortgaged  premises  while  In  his  pos- 
session, could  only  have  been  heard  and 
determined  in  that  action,  and  hence  no 
subsequent  action  against  him  could  have 
been  sustained  for  rents  and  profits  or 
damages,  for  the  matter  would  be  regard- 
ed as  res  adjudicata,  by  the  Judgment  In 
the  action  to  redeem,  where  the  claim  lor 
rentfl  and  profits  or  damages  should  have 
been  enforced.  But  in  this  case  It  appears 
that  theactlon  toredeemwasnot  brought 
against  Murphy,  the  mortgagee,  alone, — 
his  grantee,  Mark,  being  also  a  party ;  and 
the  question  is,  how  does  that  affect  the 

grinciple  above  laid  down?    If,  as  we 
ave  seen,  the  duty  ol  the  mortgagee  who 
goes  Into  poBaeeslon  of  the  mortgaged 


premises  la  that  of  a  prudent  owner,  bound 
to  take  care  of  them,  and  make  them  yieM 
a  proper  rent,  and  Is  liable  to  account,  un- 
der an  action  to  redeem,  tor  all  rents  he 
may  receive  from  persons  whom  he  may 
have  placed  In  possession  as  his  tenants, 
It  would  seem  to  follow  that  be  would  be 
equally  liable  where  he  has  undertake  to 
sell  ttae  premises  without  lawful  author- 
ity, and  place  his  grantee  In  possession ; 
for  the  possession  of  his  grantee  is.  in  fact, 
his  possession,  and  for  such  possession,  be 
would  be  liable  to  account  under  the  ac- 
tion to  redeem.  If  herecelved  the  proceeds 
ot  land,  which  In  equity  and  good  con- 
science did  not  belong  to  him,  but  to  the 
mortgagor,  he  should  account  for  the 
same,  whethersuch  proceeds  were  received 
in  the  shape  of  purchase  money  and  Inter- 
est thereon,  or  in  the  form  of  rent ;  and  in 
adjusting  the  amount  of  the  mortgage 
debt,  under  the  action  to  redeem,  the 
amount  so  received  by  the  mort^agtfe 
should  be  deducted,  and  no  subsequent  ac- 
tion therefor  could  be  sustained,  because 
It  will  be  regarded  as  already  adjudicated 
by  the  decree  In  the  action  to  redeem,  tn 
which  alone  the  amount  of  the  mortgage 
debt  could  be  ascertained  and  determined. 
In  addition  to  this.  It  appears  that  Steen, 
in  the  former  action,  not  only  demanded 
an  accounting  between  the  parties,  but 
at  the  reference  before  the  master  offered 
some  evidence,  slight  It  Is  true,  as  to  the 
rents;  and  If  the  master  ignored  the  claim 
for  rents,  as  be  seems  to  have  dune,  Steen 
should  haveexcepted  to  the  report  on  that 
ground,  which  he  does  not  appear  to  have 
done,  and  it  is  too  late  now  to  set  up  the 
claim  in  another  action.  See  Boyce  v. 
Boyce,  6  Rich .  Eq.  302 ;  Banker  v .  Hendricks. 
24  S.  C.  1.  It  seems  to  us,  therefore,  that 
there  was  no  error  upon  the  part  of  ttae 
circuit  Judge  In  sustaining  the  plea  of  res 
adjudlc&ta. 

But,  if  we  are  In  error  In  this  view,  the 
order  appealed  from  may  be  sustained 
upon  the  ground  that  plaintiff  had  no 
such  title  as  would  enable  him  to  recover 
in  this  action.  The  legal  title  which 
Steen  once  held  In  "ttils  land  certainly 
passed  out  of  htm  when  It  was  sold  by  the 
sheriff,  and  by  that  officer  conveyed  to 
Murphy.  Under  that  title  Murphy  and 
his  grantee,  Mark,  had  the  legal  right  to 
go  into  poRBession,  and  neither  of  them 
could  be  properly  regarded  as  trespasaera 
In «Bo  doing;  and,  as  theactlon  herein  la 
based  solely  upon  the  allegation  that  a 
trespass  has  been  committed.  It  certainly 
cannot  be  maintained.  Granting  tfaat 
Steen  had  such  an  equity  as  would  have  en- 
titled him  to  a  reconveyance  upfm  certain 
conditions,  which,  however,  he  nerer  com- 

?)lied  with,  yet  he  not  only  never  was  re- 
nvested  with  the  legal  title,  but  never 
could  have  been  until  he  compiled  with  the 
necessary  precedent  condition.  It  may  be 
that,  on  the  equity  side  of  the  court,  under 
proper  allegations  and  proofs,  Steen  might 
have  been  entitled  to  demand  an  account- 
ing for  the  use  and  occupation  of  the  land 
In  which  he  had  such  an  equitable  Interest ; 
but  we  are  unable  to  perceive  upon  what 
principle  he  could  maintain  an  action  on 
the  law  side  of  the  court,  against  a  par^ 
la  poaaesBlon  ondcr  a  legal  title,  for  tm- 
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pam.  Tbe  Jadsmmt  of  thia  conrt  U  that 
the  Jadsment  ot  the  circuit  conrt  be  at> 
firmed. 

SiiiP80H,C.  J.^and  MgOowan,  J., concur. 


Donahue  t.  Gntebpribe  B.  Cu. 
(SKprvme  Ooint  qf  South  CaroUna.  Uarcta  18, 

Kum  un>  SBBTurt^NBauoBNOB— Fuudiko. 

In  an  action  by  the  driver  of  a  hone  aeatnat 
hta  employer  for  sd  injury  received  from  a  kick  of 
tbe  horse,  while  drlTlDg  it  in  the  course  of  his  em- 
ployment, plaintUt  need  not  allege  IgnoruKM  of 
tbe  riciouB  and  anmly  natare  of  the  horee,  ai  hia 
knowledge  of  such  facts  is  matter  of  defense. 

Appeal  from  common  pleas  circuit  court 
ot  Ctaarleaton  eonnty ;  I.  D.  WrrasRSPOOii, 
Judge. 

Action  by  'Mary  Donahue,  administra- 
trix of  John  Donahue,  deceased,  against 
the  Enterprise  Railroad  Company  ot 
Charleston,  to  recover  damages  fur  an  in- 
jory  recelTed  by  the  Intestate  through  de- 
fendant'anegligence.  Froman  orderover- 
ruling  a  demurrer  to  tbe  complaint,  de- 
fendant apiieals. 

Batter,  (SitWand  Fltxalmaoaat  for  ap- 
pelant. MiUrbell  A  Smith  and  W.  H.  Par- 
k9r,  Jr.f  for  respondent. 

McItkr,  J.  As  the  question  presented 
by  this  appeal  arises  under  a  demurrer, 
upon  the  ground  that  the  complaint  does 
not  state  tacts  suflBclent  to  constitute  a 
cause  of  actlou.  It  is  necessary  to  set  forth 
so  much  of  the  complaint  as  is  pertinent 
to  this  Inquiry.  The  first,  second,  third, 
fifth,  and  sixth  paragraphs  need  not  be 
considered,  as  the  allegations  therein  con- 
tained do  not  relate  to  the  question  which 
weareralled  upon  to  consider.  Thefourth 
paragraph  is  as  follows:  "That  at  tiie 
timeolhls  death  theacdd  John  H.  Donahue 
was  employed  by  tbe  defendant  as  a  driver 
ot  one  of  their  Btreet-cars  on  the  line  of 
their  railroad  in  tbe  city  ot  Charleston; 
that  defendant,  at  said  time,  to-wit,  24th 
May,  1887,  carelessly,  negligently,  and  an- 
lawfnlly  furnished  to  said  John  H.  Dona- 
bae»  to  be  driven  by  him,  and  ordered  and 
directed  falmto  drive,  In  one  of  thetrstreet- 
ears  as  aforesaid,  a  Ticious,  uuraly,  and 
unmanageable  horse,  wholly  unfit  tor  the 
parposesot  a  street  railroad  car-horse,  and 
BO  known  to  be  to  said  defendant ;  and 
whlleln  periormance  of  his  duties  as  afore- 
said, driving  said  horse  in  a  street-car,  un- 
der theorderH  and  directions  otthe  defend- 
ant, the  said  John  H.  Donahue  was,  then 
and  tbere,in  the  city  of  Charleston,  on  the 
24th  May,  1887,  by  said  vicious,  unruly, 
and  nnmanageable  horse,  kicked,  struck, 
and  injured,  so  that  be  then  and  there 
died  from  the  effects  ot  such  kicking,  strik- 
ing, and  injuring. "  Thedetect  In  the  com- 
plaint relied  upon  to  sustain  the  demurrer 
waa  that  It  contained  no  all^atlon  that 
the  intestate  did  not  know,  or  did  not 
have  the  means  ot  knowing,  equally  with 
the  defendant,  that  the  horse  was  a  vie- 
fona,  nnruly,  and  unmanageable  animal. 
Tbe  elrcnit  judge  oyerruled  the  demurrer, 
and  tbe  d^endant  appeals  ui>on  the  sever- 
al flTTOundfl  set  out  In  the  record,  which, 
altboiiffb stated  in  various  forms,  snbstan- 
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tlally  make  the  single  qnectlon  wheUier 
the  omission  to  allege  that  the  Intestate 
did  not  know,  or  did  not  have  the  means 
of  knowing  equally  with  defendant,  the 
dangerous  character  of  the  animal,  Is  fatal 
to  the  complaint  on  demurrer. 

There  can  beno  doubt  thatlt  Is  the  duty 
otthemneter  to  furnish  his  servant  with 
safeandsnitableapplianceeto  do  the  work 
tor  which  he  is  engaged,  and  that  the  neg- 
lect ot  tbe  masterto  perform  this  duty  ren- 
ders him  liable  to  the  servant  tor  any  in- 
Jury  sustained  by  reason  of  such  neglect. 
OuDter  T.  Manufacturing  Co.,  18  S.  C.  262. 
It  would  seem,  therefore,  that  when  a  ser- 
vant who  brings  his  action  against  his 
maater  to  recover  damages  for  injuries  sae- 
tained  by  him.  and  states  In  his  complaint 
that  such  injuries  have  resnlted  from  the 
negligence  ot  the  master  In  falling  to  sup- 
ply him  with  safe  and  snltable  appliances 
to  perform  the  work  which  he  was  en- 
gaved  to  do,  he  has  stated  a  good  cause 
of  action;  for  he  has  allied  that  he  has 
been  injured,  and  that  the  Injury  resulted 
from  the  default  ot  the  master  In  tbe  per- 
formance of  his  acknowledged  duty,  and  It 
is  difficult  to  conceive  what  more  could  be 
required.  As  a  test,8nppose  this  case  had 
gone  to  tbe  jury,  and  the  plaintiff  had 
proved  all  ot  tbe  allegations  of  her  com- 
plaint, and  nothing  more  had  appeared ; 
we  do  notsee  how  it  could  bedonbted  that 
she  would  have  been  entitled  to  recover. 
But  Itisnrged  tbat while  therule,as  above 
stated.  Is  well  settled,  yet  It  Is  equally  well 
settled  that  where  a  servant  knows,  or 
ought  to  know,  the  unfit  and  daagerous 
character  of  the  agency  or  appliance  neces- 
sary for  bim  to  use  In  the  performance  of 
the  work  for  which  be  is  engaged,  and 
nevertheless  continues  to  use  sui:h  agency 
or  appliance,  he  voluntarily  assumes  the 
risks  incident  to  such  use,  and  if  Injury 
resnlts  he  cannot  recover;  and  hence  it  Is 
argued  that.  In  an  action  like  the  one  now 
under  consideration,  It  Is  necessaryfor  htm 
to  allege  want  of  knowledge  or  means  of 
knowledge.  While  the  rale,  as  thus  stated, 
may  be  admitted  to  be  correct,  we  do  not 
think  It  by  any  means  follows  that  the  in- 
ference claimed  to  flow  from  It  can  be 
drawn  from  the  rule.  Ignorance  on  tiie 
part  of  the  servant  of  the  dangerous  char^ 
acter  of  the  agency  which  he  is  called  upon 
to  use,  constitutes  no  part  of  his  cause  ot 
action  for  an  injury  sustained  In  the  use  ot 
such  agency.  It  is  no  part  of  his  duty  to 
exercise  due  care  and  diligence  In  ascertain- 
ing whether  the  agencies  furnished  him 
by  the  master  are  safe  and  suitable.  That 
is  the  duty  ot  the  master,  and  not  ot  the 
servant.  Lasure  v.  Manufacturing  Co.,  Id. 
281.  It  cannot,  therefore,  be  necessary  tor 
the  servjint  either  to  allege  or  prove  tbat 
he  did  not  know,  or  did  not  have  the 
means  of  knowing,  that  the  agency  which 
he  was  called  upon  to  use  was  unflt  or  un- 
safe, as  It  is  the  duty  ot  the  master,  and 
not  of  the  servant,  to  look  after  that  mat- 
ter; and  hence  his  want  of  fcnowledgedoes 
not  constitute  any  imrt  ot  bis  cause  of  ao 
tlon.  It  is  true  that  where  it  Is  shown,  by 
way  of  defense,  that  tbe  servant  dttaer 
knew,  or  ought  to  have  known,  the  dan- 
gerous character  ot  the  agency  which  he 
wascsUed  upon  to  use,  and  still  voluntarl- 
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ly  contlnaed  to  xae  It,  his  action  may  be 
defeated;  but  tbat  la  upon  the  grround 
that  he  has,  by  hie  own  negligence,  con- 
tributed to  the  Inluiy  of  which  he  com- 
plains. And  It  is  well  settled,  In  this  state, 
at  least,  that  contributoty  neKlisence  is 
an  attlrmatiTe  defense.  Garter  r.Ballroad 
Co.,  19  S.  C.  20;  Crouch  r.  Ballway  Co.,  21 
S.  C.  495;  Darwin  t.  Ballroad  Co.,  28  S.  G. 
631.  It  follows  necee&arlly  that  it  is  not 
necessary  to  negative  such  n^Iigence  in 
the  complaint.  While  it  Is  true  that  the 
precise  question  which  we  are  now  called 
upon  to  consider  has  never,  so  far  as  we 
are  informed,  been  authoritatively  decided 
In  this  state,  yet  we  think  that  the  conclu- 
sion which  we  have  reached  follows  neces- 
sarily from  what  has  been  decided.  To 
adopt  the  language  of  Mr.  Justice  McC?ow- 
AN  in  Crouch's  Case,  supra,  we  think  that, 
in  cases  of  this  kind,  "the  conduct  of  the 
plalntin  is  not  a  necessary  element  in  Ms 
cause  of  action,  and  to  be  alleged  by  him, 
but  a  d^ense  to  be  alleged  and  proved  by 
the  defendant.  •  •  *^  We  think  It  fol- 
lows, from  the  onaa  of  proof  b^ng  on  the 
defendant,  that  It  is  not  necessary  for  the 
plaintiff  to  make  the  allegation  of  doe  care 
in  his  complaint,  and  thus  anticipate  the 
defense. "  The  Judgment  of  this  court  is 
that  the  Judgment  tA  the  drcnlt  court  be 
affirmed. 

SDCPaoNtO.  J.,  and  McOowan,  J.,  con- 
cur. 

Burnett  t.  Gentry. 

(Supreme  Court  of  South  Carolina.  Hutih  ML 
1890.) 

Shbritfs— Liabilities— Void  Ezxcutioit. 
A  sheriff,  who  in  good  faith  applies  tbe  pro- 
oeeds  of  ofBoial  sales  to  tne  satisfaction  of  a  seofor 
exeoatiOD  in  his  possession,  which  is  open,  rsf^lar 
on  its  facoj  and  contains  nothing;  to  show  that  it  la 
void  or  paid;  but  which,  in  fact,  has  been  paid  by 
a  privBta  settlement  between  the  parties,  is  not 
liable  to  the  olaimanta  under  a  Jonlor  execution, 
where  be  bad  do  further  noUoe  of  the  payment 
than  that  It  was  disputed  between  the  parties. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Hudson,  Judge. 

Thomson,  NtchoHs  &  Moore,  for  appel- 
lant.  St&ny&rne  Wilson,  for  respondent. 

McGowAN,  J.  When  the  defendant,  L. 
M,  Gentry,  went  into  the  office  of  sheriff  of 
Spartanburg,  he  found  three  executions 
against  the  plaintiff,  J.  D.  Burnett,— one 
In  favor  of  John  Baswell,  entered  in  1859; 
one  lu  favor  of  John  B.  Darls,  entered  in 
1867;  and  the  other  In  favor  of  J.  H.  Can- 
trell  &  Co.,  entered  in  1883.  In  1884,  the 
tben  sheriff  hadlevled  and  sold  lands  of  the 
defendant  sufliclent  to  satisfy  the  first  ex- 
ecution,(that  of  Bazwell, )  leaving  over  f  62.- 
15,  which  had  not  been  applied  to  tbe  next 
oldest  lien— that  of  Davis ;  but  this  entry 
was  found  In  the  book :  "  Balance,  $62.15, 
to  beapplled  toexecntlon  of  J.  H  Cantrell 
&  Co.,  should  It  be  shown  tbat  it  was  not 
applicable  to  older  cases,"  (the  Davis  Case, 
uf  course.)  When  Gentry  came  in  as  sher- 
iff, he  received  the  balance,  $62.16,  and  was 
pressed  by  Gantrell  to  apply  it  on  hie  Judg- 
ment ;  but,  seeing  the  older  case,  of  Davis, 
open,  be  reused  ao  to  apply  it.  He  wrote 
seraral  times  to  Burnett,  Informing  him 


that  the  Darls  Case  was  still  open,  and 
that  "be  would  have  to  apply  the  money 
to  that  case  unless  he  could  make  a  show- 
Ingthattbe  older  case  [Davis]  was  settled, 
and  that  he  would  be  ruled  unless  he  paid 
tbe  money.  Burnett  went  to  see  the  aher- 
ilt;  but  had  no  receipt,  and  made  no  satis- 
factory showing  that  the  execution  bad 
been  paid ;  and,  Davis  denying  that  tbe 
Judgment  had  been  paid,  and  demanding 
tlie  money,  the  sheriff,  after  waiting  some 
time, — until  July,  —  paid  the  money  to 
Messrs.  Bobo  &  Carlisle,  attorneys  for 
Davis.  Under  the  threat  of  a  rule,  the sher- 
iV  then  levied  on  Burnett's  land  to  enforce 
the  last  Judgment  ag^nst  him,-— that  of 
Cantrell  &  Co.  The  plaintUT,  Burnett,  paid 
off  the  execution,  but  under  protest,  and 
now  brings  this  action  against  tbe  sherifT 
lor  the  $62.15  and  interest.  The  case  was 
tried  once  before,  but  resulted  in  a  mis- 
trial. Davis  was  alive,  and  testified  at  the 
first  trial,  but  before  the  second  trial  he 
died;  and  his  evidence  taken  down  at  the 
first  trial  was  used  at  tbe  second  trial. 
Upon  the  close  of  the  plalntlfTs  testimony 
the  defendant  moved  for  a  nonsuit,  which 
was  refused.  The  case  was  submitted  to 
tbe  Jury,  who,  under  the  charge,  rendered 
a  verdict  for  the  plaintiff  of  $91.18  and  $76 
costs.  A  newtrialhavingbeenrefused,the 
defendant,  the  sheriff,  appeals  to  tbiscoart, 
asslgniiw  16  grounds  of  error,  which  are 
all  in  the  bri^,  and  need  not  be  restated. 
From  tbe  -view  which  the  court  takes,  it 
win  not  be  necessary  to  consider  any  uf 
them  except  the  eleventh,  which  is  as  fol- 
lows: In  charging  tbat  "If,  after  w^gb- 
ingall  thete8tlmony,you  are  satisfied  tbat 
when  the  present  plaintiff  paid  the  money 
$78.25  into  the  sheriff's  hands  the  ex- 
ecution of  Davis  against  Burnett  was  8r1>- 
Isfled,— had  been  paid  beforehand,— tbrai  I 
tell  you  that  your  verdict  must  be  for  the 

glaintiff  for  the  amount  of  money  which 
e  paid  to  the  sheriH,  and  which  the  sheriff 
said  was  applied  to  that  Davis  execution, 
— $73.25.  Your  verdict  must  be  for  tbat 
amount,  and  with  interest  from  tbe  time 
that  the  demand  was  made ;  which  demand, 
I  say,  gentlemen,  was  properly  made.  ** 

We  cannot  entirely  agree  that  asberitr 
who  bona  Sde  applies  proceeds  of  official 
sales  to  the  senior  execution  in  his  office, 
regular  on  Its  face,  open,  and  nothing 
about  It  to  Indicate  tbat  it  is  either  void, 
or  had  been  paid,  can  be  held  liable  for  a 
misappUanceif  it  afterwards  appears  that 
it  was  in  fact  then  paid  by  a  private  set- 
tlement beween  the  parties.  It  seems  to 
us  that  tbe  clear  mandate  of  the  warrant 
in  hie  bands,  without  any  evidence  of  pay- 
ments, should  protect  the  sheriff ;  that  the 
test  of  proper  application  should  be  tbe 
condition,  date,  etc., of  the  execution  at  the 
time,  rather  than  what  afterwards  ap- 
peared. The  sheriff  is  a  ministerial  officer, 
whose  first  duty  is  to  execute  faithfully  the 
process  of  tbe  court  placed  in  his  hands. 
As  was  said  inthecaseof  Braggv. Thomp- 
son, 19  S.  C.  576,  "he  is  neither  Judge  nor 
lawyer.  Itisnothls  duty  to  supervise  and 
correct  Judicial  proceedings;  but,  being  an 
officer  of  court,  ministerial  In  character, 
he  cannot  impugn  its  authority,  nor  in- 
quire Into  the  regularity  of  Its  proceedings. 
Bis  duty  Is  to  obe3r»''ete. Jt  Is  vdlsettled 

Digitized  by  VjOOg  IC 


S.  a)  WALLACE 

that  a  Bherltf  will  be  protected  In  enforcing 
an  execution  regularon  its  face,  and  Issued 
by  a  court  iiaviugjuriadlction, even  it  there 
be  latent  dpfects  In  the  proceedings  which 
makes  it  "voidable."  It  Is  said,  however, 
that  this  is  not  a  case  of  defective  proceed- 
ings, bat  as  to  the  application  of  proceeds 
of  sale  to  an  execution,  fair  on  its  face, 
which,  as  it  afterwards  turned  out,  was 
then  paid.  In  some  particulars,  and  espe- 
cially in  reference  to  the  duties  of  the  sher- 
iff, and  his  right  to  be  protected  in  execut- 
ing process,  we  think  there  Is  a  very 
striking  analogy  between  the  two  cases. 
Mr.  Freeman,  in  bts  book  on  Executions, 
(section  101,)  says:  ''Officers  are  also  pro- 
tected when,  thoagh  the  conrt  hadjurls- 
iliction,  the  writ  Is  void  as  between  the  par- 
ties thereto  on  account  of  something  not 
appearing  on  the  face  thereof.  The  shei-iff 
therefore,  need  not  make  any  inquiries  to 
Biicertain  whether  the  Judgment  has  been 
satisfied.  He  may  safely  a^ume  that  the 
plaintiff  would  not  ask  for,  nor  the  clerk 
or  magistrace  lasne,  a  writ  to  enforce  a 
paid  Judgment,"  etc.  Citing  In  the  notes 
Mason  v.  Vance,  1  Sneed,  178;  Ludding- 
ton  V.  Peck,  2  Conn.  700;  Lewis  r.  Palmer, 
6  Wend.  367.  The  same  writer  says  at  sec- 
tion 102:  "Bnt,  as  ministerial  officers  are 
constantly  called  on  to  execute  process, 
and  are  thereforefrequently  exposed  to  the 
haxard  of  being  left  without  protection 
fur  their  acts  done  In  good  faith,  the  law 
has  wisely  interposed  in  their  behalf,  in  or- 
der that  their  position  should  not  be  In- 
tolerable. "  The  execution  of  record  was 
law  to  liie  sheriff.  It  cannot  be  said  that 
the  sberiff  had  even  notice  that  the  debt 
was  settled.  He  tried  to  get  the  evidence 
which  would  show  it.  The  utmost  that 
can  be  said  Is  that  he  knew  the  parties  dif- 
fered aboatlt,and  that  the  showing  made 
would  not  protect  him,  and  there  stood 
the  execution  open  on  his  books.  We  are 
not  able  to  see  that  the  sheriff  could  have 

Erotected  himself  on  a  rule  from  Davis, 
hder  those  circumstances,  what  was  the 
iheriti  to  do?  Was  it  his  official  duty  to 
arbitrate  between  these  parties,  and  that, 
too.  at  the  risk  of  deciding  wrong,  and 
thereby  making  himself  liable?  Was  he, 
with  a  plain  mandate  of  the  court  In  his 
hands,  required.  In  a  collateral  manner,  to 
decide  what  it  was  the  duty  of  the  defend- 
ant In  execution  to  have  had  decided  di- 
rectly, not  only  for  his  own  benefit,  but  al- 
so to  disembarrass  the  sheriff.  We  cannot 
think  so.  Where  Judgment  is  recovered, 
and  execution  issued,  the  proper  place  to 
pay  it  is  In  the  sheriff's  office,  where  the 
proper  entries  can  be  made.  And  It  sef^ms 
to  us  that,  where  a  defendant  In  execution, 
undertakes  to  settle  out  of  the  office,  he 
must  at  least  file  satisfactory  evidence 
there  that  be  has  paid  the  debt,  or  take 
some  legal  proceedings  to  have  It  marked 
"satlsfled."  Until  that  was  done,  or  some- 
thing equivalent  to  it,  the  sheriff,  as  It 
seems  to  us,  could  only  discharge  his  duty 
by  proceeding  to  carry  Into  effect  the  per- 
emptory mandate  of  the  court  contained 
in  theexecutton  delivered  to  him.  It  is  un- 
doubtedly the  duty  of  a  sheriff  to  pay  the 
CxeciitionB  In  fala  office  according  to  their 
priorities  as  determined  by  the  time  oi  en- 
try. We  snppoMthathe  would  beexcnaed 
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for  passing  over  one  open  in  hts  office.  If  It 
was  certainly  known  to  have  been  paid  in 
full;  but  even  then  It  would  be  at  his  risk. 
But  we  cannot  resist  the  conviction  that 
every  execution  remaining  open  In  his  office 
Is  presumed  to  be,  as  It  appears,  unpaid 
and  unsatisfied,  at  least  until  It  Is  clearly 
shown  that  It  has  been  paid  in  a  private 
settlement  between  the  parties,  and  that 
the  court  Is  bound  to  protect  the  sheriff, 
a  ministerial  officer,  in  a4]  that  he  has 
done  under  It.  regularly  and  in  good  faith, 
before  it  Is  established  that  such  outdoor 
settlement  had  In  fact  been  made.  The 
Judgment  of  this  conrt  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
the  cause  remanded  for  such  further  pro- 
txedlngs  as  the  parties  may  beaflvlsed. 

SiHpsoir,  C.  J.,and  McQowak,  J.,  concur. 

Wallacb  t.  Oabtrb. 

{Supreme  Court  of  South,  CaroUna.  Uaroh  20, 
1890.) 

Appeal— Final  Dbcbkb. 
Where  a  decree  of  foreclosure  aad  order  of 
sale  are  made,  and  a  reference  to  tbe  master  or- 
dered to  ascertain  tbe  amount  dne,  and  defendant 
givaa  notice  of  appeal,  bnt  the  appeal  Is  dismissed 
Deoaase  notice  was  not  given  in  proper  time, 
QO  appeal  lies  from  a  subseqnent  decree  and 
order  made  by  a  succeeding  judge  oonflrmlng  the 
report  of  the  master,  and  ordering  a  sale  ox  the 
premlHes,  when  no  error  U  chargea  as  to  the  report 
or  order  of  con&rmation,  as  the  nrst  decree  concdu- 
slvely  determined  every  issue  Involved  In  ^le  ac- 
tion. McItsr,  J.,  dissenting. 

Appeal  from  common  pleaa  circuit  court 
of  Union  county. 

Action  by  Edwin  B.  Wallace,  adminis- 
trator of  Mary  A.  Wallace,  against  M. 
Sophia  Carter,  to  foreclose  a  mortgage. 
Defoidant  appeals.  • 

Mr.  McKisaick  and  Nicbolb  &  Moore,  tor 
appellant.  J.  C.  Wa/Zace,  for  respondent. 

McGowAN,  J.  It  seems  that  the  defend- 
ant, a  married  woman,  had  previously 
mortgaged  a  tract  of  land,  (820acre8,)  her 
separate  property,  to  Robertson  &  Orim- 
ball,  who  were  pressing  for  their  money, 
and  about  to  foreclose  their  mortgage. 
She  was  greatly  distressed,  and,  for  the 
purpose  of  raising  money  to  pay  off  the 
mortgage,  she  went  toherfriendMaJ.  Rice, 
who  did  not  himself  have  the  money  to 
accommodate  her.  But  she  was  so  urgent 
that  he  undertook  to  find  a  person  who 
would  loan  her  money,  If  the  security  was 
made  "satisfnctory. "  She  declared  that  it 
could  be  made  "  all  right  as  to  the  papers. " 
The  bualneas  was  referred  to  a  lawyer  of 
high  standing,  David  Johnson,  Esq.,  who 
looked  into  the  matter,  and  drew  the  bond 
and  mortgage  to  Mrs.  Wallace  for  ¥:'S32, 
which  was  executed  by  the  defendant,  and 
he  paid  the  money  himself  to  Robertson  & 
Grimball;  taking  from  them  to  Mrs.  Wal- 
lace an  assignment  of  their  mortgage  as 
additional  security.  Mrs.  Wallace,  who 
furnished  the  money,  and  to  whom  the 
bond  and  mortgage  were  made  payable, 
afterwards  died,  and  Edwin  R.Wallace  be- 
came her  administrator  with  the  will  an- 
nexed, and  instituted  thissnlt  to  foreclose 
the  mortgage.  The  defendant  admitted 
the  execution  ol  the  bond  and  mortgage^ 
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but  denied  Uer  liablHty  tiiereon,  apon  the 
ground  that,  at  the  time  she  executed 
them,  Bhe  was  a  married  woman,  and  had 
not  the  power  to  blud  heraeH  or  her  sep- 
arate estate  by  such  contract.  The  cause 
was  first  heard  at  the  tall  term  of  the 
court  (1888)  by  Judge  Kershaw,  who  de- 
creed a  foreclosure  of  the  mortgage;  say- 
ing, among  other  things:  "Iflna  thefacts 
to  be  that  the  money  which  was  the  con- 
sideration of  tbe*boud  and  mortgage  was 
borrowed  to  take  up  a  previous  mortgage 
on  the  separate  property  of  the  defendant 
to  Robertson  &  Grlmball,  merchants,  for 
supplies  furnished  by  them  to  enable  Car- 
ter (the  husband)  to  carry  onafarraon  bis 
wife's  lan^ln  the  years  1889  and  1884,  the 
credit  being  given  to  the  defendant  alone, 
and  expressly  reused  to  her  husband; 
which  said  mortgage  was  then  threatened 
to  be  pressed  for  payment.  That  among 
the  supplies  furnished  were  articles  for  the 
support  and  clothing  of  the  family,  wbo 
resided  on  the  farm,  and  the  children  as- 
sisted In  the  work  of  the  same.  That  the 
■defendant's  husband  owns  no  property 
:and  had  no  means  of  support  for  himself 
and  family  but  the  proceeds  of  said  farm. 
That  the  money  borrowed  on  the  mor^ 
gage  sought  to  be  foreclosed  was  paid  to 
Robertson  &  Grlmball  for  the  mortgage 
held  by  them  as  aforesaid,  and  tfae  same 
was  assigned  to  plaintiff's  intestate  as  col- 
lateral securltyfortbemoneyso  borrowed, 
in  order  to  secure  against  intermediate  in- 
cumbrance. Thattheconsideration  of  the 
bond  and  mortgage  to  Robertson  &  Grim- 
ball  was  unknown  to  plaintiff's  intestate 
when  she  advanced  the  money  to  take  up 
the  same.  I  cocclude,  as  matter  of  law, 
tbat  the  bond  and  mortgage  of  thedefend- 
ant,  described  in  the  complaint,  are  valid 
and  binding  upon  the  separate  ratate  of 
the  defendant,  having  been  made  in  refer- 
ence thereto. "  etc.  Thereupon  he  referred 
to  the  master  to  ascertain  and  report  the 
amount  due,  and  ordered  that,  upon  the 
voming  in  and  confirmation  of  the  report, 
the  plaintiff  have  judgment  for  the  same, 
and  for  a  foreclosure  of  the  mortgage  and 
sale  of  the  premises.  He  also  gave  permis- 
fltonthatthereportmlght  be  considered  at 
chambers,  and  the  neceusary  orderstakeu. 
From  this  decree  the  defendant  attempted 
to  appeal,  but  It  was  dismissed,  upon  the 
eround  that  notice  bad  not  been  given  in 
time. 

At  the  next  term  of  the  court  (March, 
1889)  the  report  of  the  master,  which  Judge 
Kershaw  had  ordered,  as  to  the  amount 
due,  came  up  before  Judge  Hudson,  who, 
after  reciting  the  decree  of  Judge  Ker- 
HHAW,  ordered  as  follows:  **  On  reading  the 
report  of  the  master,  [dated,  etc.,]  from 
which  it  appears  that  there  is  due  to 
plaintiff  by  defendant  on  said  bond  and 
mortgage  the  sum  of  $807.84;  and  on  read- 
ing motion  for  confirmation,  Judgment, 
ajid  foreclosure,— ordered  that  the  mas- 
ter's report  be  confirmed  ;  and Itis  adjudged 
tbat  the  plaintiff  recover  of  the  defend- 
ant the  amount, "  etc.,  "with  usual  order 
of  foreclosure  sale,"  etc.  The  court  ad- 
journed on  March  16th,  and  the  defendant 
gave  notice  of  appeal  "from  the  rulings  of 
Judges  Hudson  and  Kbbshaw,  and  from 
their  decrees,  both  interlocutory  and  final. 


and  the  Judgment  herein,  upon  grounds 
stated,  (15  in  number,)  whicn  are  printed 
in  the  brief,  and  need  not  be  stated  here. 
The  plaintiff  also  gave  notice  that  if  the 
court,  on  appeal,  cannot  sustain  the  decree 
of  Judge  Kershaw  on  the  grounds  therein 
stated,  he  would  ask  the  court  to  enstabi 
it  on  the  following  grounds:  "(1)  Tbat 
defendant  was  estopped  by  her  conduct 
and  acts  to  deny  that  the  mortgaged  debt 
was  for  the  benefit  of  and  related  to  her 
separate  estate.  (2)  Will  ask  the  supreme 
court  to  dismiss  the  attempted  appeal, 
and  sustain  the  decree,  upon  the  ground 
that  said  decree  was  a  final  judgment  as 
to  all  the  issues  passed  upon  therein,  and, 
no  appeal  having  been  taken  within  the 
time  allowed  by  law,  It  cannot  berevlewed 
on  appeal  from  a  subsequent  order  of  sale." 

We  do  not  conslderthat  there  Is  any  ap- 
peal before  this  courtfrom  Judge  Hudson's 
order,  which  only  did  that  after  the 
amount  of  the  mortgage  debt  was  ascer- 
tained, which  Judj^e  KERSHAWWOuld  have 
added  to  his  decree,  If  at  that  time  the  cal- 
culation on  the  bond  had  been  made.  No 
qneetion  Is  made  aa  to  the  correctnesa  of 
the  master's  report  confirmed  by  Judge 
Hudson.  No  erroris  charged  tohimin  the 
order  of  confirmation,  and  therefore,  while 
the  appeal  is  nominally  from  his  order,  it 
is  In  reality  an  effort,  through  that  order, 
to  renew  the  appeal  from  J  udge  Kbhsha  w*e 
decree.  We  must  consider  that  there  was 
no  appeal  from  that  decree,  fur  the  appe^ 
dismissed  leaves  It  as  tf  tbere  bad  been  no 
appeal.  It  is  settled  upon  principle,  as 
well  as  by  authority,  that  a  circuit  decree 
not  appealed  from  is  as  much  rea  Jndlnett» 
as  If  it  had  been  affirmed  by  the  supreme 
court.  It  was  held  in  the  case  of  Carroll  v. 
Tompkins,  14  S.C.  225:  "  As  to  all  matters 
considered  and  adjudged  upon  their  mer- 
its, there  is  no  appeal  from  one  circuit 
judge  to  another ;  nor  in  such  cases  can 
one  circuit  judge  reconsider,  reverse,  or 
change  an  order  made  by  another  circuit 
judge.  The  only  way  In  which  alleged  er- 
ror in  such  cases  can  be  corrected  is  by  ap- 
peal to  the  supreme  court, "  etc.  It  iB  true 
that  a  litigant  is  not  required  to  appeal 
from  every  order  or  decree  made  during 
the  progress  of  the  litigation,  but  he  may 
except  atthe  time,  and  have  such  interloc- 
utory orders  affecting  the  merits  reviewed 
upon  appeal  from  the  final  Judgment. 
Such,  we  think,  is  the  approved  practice. 
But,  from  the  very  terms  of  the  provision, 
it  only  applies  when  the  appeal  is  from  "a 
final  judgment;"  the  Intermediate  order 
sought  to  be  reviewed  bdng  merely  inter- 
locutory, and  not  "final."  **A  decree  in 
equity  is  either  final  or  interlocutory,  in 
which  latter  case  the  " further  considera- 
tion is  reserved. "  As  In  the  case  cited  of 
Hyatt  v.  McBumey,  17  S.  C.  146,  when  the 
first  decree  (Judge  Prissslkt's)  was  con- 
sidered to  be,  not  a  final  judgment,  the  de- 
termination of  all  the  rights  of  the  parties, 
but  Interlocutory  in  character,  and  tliat 
of  Judge  Kershaw  was  the  final  Judgment, 
It  was  held  that,  upon  appeal  from  tbe  lat- 
ter, the  former  might  be  reviewed.  This 
case,  however,  is  very  different  from  that. 
Here  the  decree  of  J  udge  Kbbshaw  con- 
clusively determined  every  issue  involvtnR 
the  rights  of  the  parties;,  and,  only  tor 
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the  reason  that  It  was  not  convenient  lor 
him  to  do  It  hlmeell,  he  ordered  the  refer* 
ence  to  ascertain  the  amonnt  of  the  debt, 
which,  like  a  r^wence  to  the  clerk  under 
the  old  practice,  was  a  niere"9t/o<f  com- 
putet,"— an  Interlocutory  order  In  a  mat- 
ter of  accoant.  The  order  of  Jndge  Hdd- 
80ff  woB,  in  point  of  time,  the  last  made, 
bat  that  does  not  fix  its  character  as 
"final.**  It  wonld  certainly  be  reversing 
the  oatnre  of  tfalnKS  tu  regard  the  order  of 
Jndge  HnrsoN  as  tiie  final  jndsment,  and 
the  weH'Consldered  decree  of  Jndge  Kbb- 
sHAW  as  merely  an  Interlocutory  order 
made  during  theprogresaof  the  litigation. 
In  the  case  of  Dial  v.  Gary,  27  S.  C.  171.  8 
S.  E.  Rep.  84,  It  was  held  that,  "a  decree 
final  on  the  Issues  having  been  rendered  In 
a  cause,  the  sncceedins  ludge  has  no  pow- 
er to  ndjudlcate  any  of  the  issuer.  He  can 
only  pass  the  admlnlstratlTe  orders  neces- 
sary TO  carry  out  such  decree."  In  thecase 
of  Walker  t.  Walker,  17  K.  C.  329,  It  was 
held  that,  "in  action  for  foreclosure,  the 
order  for  sale  and  payment  of  proceeds  is 
administrative,  and  maybe  made  after  d&- 
creerendered. "  Indeilverlngthejudgment 
of  the  supreme  court,  Judge  Fraber  said : 
"A  Judgment  of  foreclosure  Is  usually  at- 
tended with  an  order  of  sale,  and  for  the 
payment  of  tbe  proceeds,  but  these  are 
merely  administrative  orders,  and  can  be 
made  at  any  Ume  hereafter. "  The  order 
of  this  coort  is  that  the  Judgmrat  of  the 
circuit  eonrt  be  affirmed. 

Simpson,  O.  J.  I  concur  In  the  result, 
but  prefer  to  rest  my  conclusion  upon  the 
ground  that  d^endant,  having  borrowed 
the  money  from  the  in  testate,  under  a  rep- 
resentation that  It  was  wanted  tor  the 
pnrpose  of  paying  off  a  previous  mortgage 
on  her  land,  tbe  consideration  of  which 
was  not  known  to  the  lender,  is  estopped 
from  denying  that  the  contract  now  in 
question  was  made  in  reference  to  her  sep- 
arate estate. 

llolTBB,  J.  (dissenting:)  I  cannotconcur 
in  somnch  of  this  opinion  as  bases  tnecon- 
clnslon  upon  the  ground  that  the  decree  of 
Jndge  ICrrshaw  could  not  be  reviewed  by 
thiscourt.  Ithlnkthat  decreewasanlnter- 
medlate  decree,  and  subject  to  review  up- 
on appeal  from  the  final  ordered  Jndge  Hud- 
son, which  order  allowed  Judgment  of  fore- 
closure. Code,  S  11,  Bubd.  1,  is  distinct 
and  express  authority  for  such  review,  I 
tbink.  I,  however,  concur  In  the  result,  un- 
der antbority  of  the  recent  cases  decided 
by  this  court  holding  that  married  women 
may  borrow  money,  and  secure  Its  pay- 
ment, provided  the  lender  has  no  knowl- 
edge that  it  Is  to  be  used  by  the  husband. 


Stats  ez  raf.  Snei.i.inq  t.  Tdbnbb,  Sheriff. 

ISupnme  Court  qf  South  Carolina.  Harcdi  21, 
189a) 

MAitsunm— Otbbb  Adbquati  Rbxbdi. 
Mandaimu  to  a  sheriff  to  pay  over  to  re- 
lator the  Burplus  proceeds  of  a  sale  for  taxes  on 
land  listed  in  his  name,  will  not  lie  when  tbe  re- 
turn shows  there  are  other  bo»a  flde  olaimants  of 
tbe  fond.  He  baa  an  adequate  reioedy  byordinatr 
action,  whexe  tbe  cumins  ot  all  parties  oan  be  Mt> 
tied. 
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Application  for  mandamus. 

Mr.  Emunael  and  J.S.MaUer,tor  r^ator. 
Headeraon  Bros,  and  Mr.  Shaw^  for  re- 
spondent. 

McIvER,  J.  This  Is  an  application,  ad- 
dressed to  this  court  In  the  exercise  of  its 
or^nal  jurisdiction,  for  a  writ  of  oianda- 
mastb  compel  the  respondent  to  pay  over 
to  the  relator  a  certain  sum  of  money,  al- 
leged to  be  In  his  hands  as  sheriff,  to  which 
the  rdator  claims  he  Is  (mtitled.  The  alle- 
gations upon  which  the  daim  of  the  rela- 
tor Is  t)ased  are,  in  brief,  as  follows :  That 
a  certain  tract  of  land,  which  had  been 
listed  for  taxes  In  the  name  of  the  relator, 
was  sold  by  the  pi-edecessor  in  office  of  re- 
spondent for  default  in  the  payment  ot 
taxes  thereon,  for  a  sum  more  than  suffi- 
cient to  pay  the  taxes  in  arrear,  and  all 
costs  and  expensea  of  the  sale,  leaving  in 
the  hands  of  tbe  former  sheriff  a  eonslder* 
able  sum  of  money,  to  which  the  rdator 
claims  that  he  Is  entitled,  under  tbe  provls- 
lons  of  the  second  section  ot  tbe  act  ot  1887, 
(19  St.  863;)  and  that,  when  the  former 
sheriff  went  out  of  office,  he  turned  over  to 
respondent,  as  his  successor  in  office,  the 
said  sum  of  money,  who  thereby  became 
liable  to  pay  the  same  to  the  relator  under 
the  provisions  of  said  act.  The  return  of 
respondent  admits  the  rec^pt  ot  the  mon- 
ey from  his  predecessor,  with  notice,  how- 
ever, that  it  was  claimed  by  other  parties, 
and  states  that  be  also  had  received  simi- 
lar notice  from  third  persons,  and  that, 
not  being  able  to  determine  these  conflict 
ing  claims,  he  has,  by  advice  of  counsel, 
declined  to  comply  with  relator's  demand 
that  the  money  be  paid  over  to  him.  It 
seems  to  us  that  the  relator  has  mistaken 
his  remedy.  The  writ  of  mandamus  will 
not  be  Issued  where  there  is  a  plain,  si>e- 
clflc,  and  adequate  remedy  by  an  ordinary 
acldon,  and  this  Is  Just  such  a  case.  The 
claim  of  the  relator  is  an  ordinary  mon^y 
demand  for  a  specific  and  ascertained 
amount,  and  we  see  no  reason  why,  under 
proper  allegations  and  sufficient  proofs,  be 
could  not,  by  an  ordinary  action,  obtain 
the  same  relief  which  he  is  now  seeking  by 
maadamus,  to-wit,  the  payment  of  the 
money  alleged  to  be  In  the  hands  ot  re- 
spondent belonging  to  the  relator.  It  Is 
true  that.  In  modem  times,  the  remedy  by 
mandamus  has  been  extended  to  cases  in 
which  it  formerly  could  not  have  been  ap- 
plied, as  may  be  seen  by  tbe  case  of  Town- 
send  V.  Mclver,  2  S.  C.  25,  and  the  caaes 
therein  cited,  so  that  the  remedy  can 
be  obtained  In  some  cases,  even  though  the 
relator  may  also  be  able  to  maintctln  au 
action;  but  tbosn  are  cases  where  the 
damages  are  unliquidated,  orcases  in  which 
tlierigtats  or  Interests  of  tbe  public  are  in 
some  way  Involved,  or  cases  where  the 
thing  sought  to  be  obtained  has  some 
peculiar  or  special  value,  outside  of  its 
mere  pecuniary  market  value.  This  case, 
however,  does  not  fall  within  any  of  these 
classes.  The  claim  here  is  tor  a  speRlflc 
sum  of  money,  due  to  a  private  individual, 
in  which  the  public  have  no  concern,  and 
we  do  not  see  why  a  Judgment  for  such 
sum  of  money  would  not  answer  all  the 
ends  attainable  by  mandamus.  But 
again  the  writ  ot  mandamu^  ia  this  coun- 
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try,  l8  not  demandable  as  of  tight,  but  tbe 
^ant  of  itr  rests,  to  some  extent,  In  tbe 

diacn'tlonof  thecourt;  and  when  the  noart 
sees  that  there  are  bona  fide  conteBting 
claimants  to  a  8nm  of  money  In  the  hands 
ol  the  sheriTT,  who  cannot  be  made  parties 
to  the  proceedlnf^  In  mundamaa,  so  that 
these  conflicting  claims  may  be  heard 
and  determined,  (State  t.  Smith,  T  S.  C. 
275,)  It  seems  to  ns  a  proper  case  for  the 
exercise  of  discretion  Is  presented,  and  that 
the  writ  should  be  refused,  and  the  relator 
remitted  to  hia  remedy  by  an  ordinary 
action,  where  all  parties  concerned  may 
be  brouf^ht  in,  and  all  controversies  finally 
determined,  so  that  the  sheriff  may  be  fully 

Erotected  In  paying  out  the  money  in  bis 
ands.  We'bave  not,  therrtore,  deemed  it 
necessary,  or  even  proper,  to  consider  the 
merits  of  these  conflicting  claims,  but  sim- 
ply decide  that  mandamus  Is  not  the  ap- 
propriate remedy  In  this  case,  leaving  the 
parties  to  litigate  their  claims,  without 
prejudice.  In  such  form  as  they  may  be  ad- 
vised. Tbe  Judgment  of  this  court  is  that 
the  petition  be  dlsmlowd,  wlthnnt  preju- 
dice to  the  right  of  the  relator  to  Institute 
snch  other  proceeding  as  he  may  be  ad- 
vised will  be  proper  for  the  recovery  of  the 
money  claimed  by  him. 

Simpson,  G.  J.,  and  McOowan,  J.,  concur. 


OoBDON  T.  Hazsabd  et  al. 

(Supreme  Court  <if  South  Carolina.  Vjudh  9L 
1890.) 

HoRTGAOB  Bonds— ntioaiTT. 
Wliere  two  bonds,  payable  at  different  times, 
but  Becared  by  one  mort^f^,  are  given  to  the 
Bameperaon  at  the  same  time,  and  are  afterwards 
transferred  to  different  persons  for  value  at  differ- 
ent times,  tbe  proceeds srlsiag  from  tbesaleof  ttie 
mortgsfted  property  are  to  be  distributed  prorata 
among  the  assignees.  UcIvkb,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
ol  Georgetown  county;  Wallace,  Jndge. 

Action  to  foreclose  a  mortgage  and  to 
settle  priorities  in  the  proceeds  of  theniort- 
gaged  property.  Both  parties  appeal 
from  the  decree  rendered. 

JR.  Dosier,  for  plaintiff.  R.  O.  Rbett,  6. 
AT.  Trenbolm,  and  InfflesbjrJk  MUler,toT  de- 
fendants. 

McGowAN,  J.  The  pleadings  are  not  in 
the  case,  but  we  suppose  the  facts  from 
the  report  of  the  referee,  T.  M.  Oilland, 
may  be  stated  with  sufficient  fuUness  to 
make  the  {lolnts  intelligible.  On  June  1, 
1879,  William  M.  Hanard,  administrator 
of  the  estate  of  A.  G.  Trenholm,  executed 
to  G.  A.  Trenholm  &  Son  (William  L.  and 
P.  C.  Trenholm)  two  separate  bonds, dat- 
ed June  1,  1879,  and  conditional,— one  for 
the  payment  of  $9,000  on  or  before  June  1, 
1882,  with  interest  annuallv;  and  theother 
tor  a  like  sum  on  or  before  June  1,  1883, 
witb  Interest  annually,—  and  to  secure 
these  bonds  executed  a  mortgage  of  even 
date  therewith,  covering  the  premises  de- 
scribed In  the  complaint,  (which  we  as- 
sume was  r^nlarly  recorded.)  On  April 
4, 1881,  G.  A.  Trenholm  &  Son  made  a  prom- 
issory note  to  Mrs.  May  D.  Gordon  tor  $4,- 
803.45,  payable  one  year  after  date,  and  as- 
signed to  her,  as  collateral  security  for  Its 


payment,  13ie  bond  of  Hassard  last  matur- 
ing, vis.,  that  due  June  1. 1888.  On  April 
12, 1881.  Mrs.  Fannie  A.  Treaholm  loaned 
George  A.  Trenholm  &  Son  91,700,  and  It 
wasthen  agreed  that  the  bond  of  Uaztard, 
payable  in  1883,  should  stand  as  a  security 
for  the  payment  of  that  loan,  after  the 
payment  of  plaintiff's  note.  On  February 
29, 1884,  G.  A.  Trenholm  &  Son  executed  to 
Mrs.  M.  V.  Macbeth  their  promissory  note 
for  $1,514.4.3,  payable  12  months  after  date, 
with  interest  every  6  montlis;  and  on 
March  26, 1884.  they  executed  to  Mrs.  A.  H. 
Trenholm  their  promissory  note  for  $1,- 
050,  payable  12  months  after  date,  with  in- 
terest every  6  months.  This  note  is  now 
held  by  D.  H.  McCollough.  guardian.  As 
collateral  security  for  tbe  payment  of  the 
these  two  notes,  G.  A.  Ti*enholm  &  Son 
assigned  the  bond  of  Hazzard,  adminis- 
trator, first  maturing,  to-wit,  the  bond 
payable  in  1882,  upon  which  bond  all  pay- 
men  tsmade  by  Hazzard  bad  been  credited. 
The  note  to  Mrs.  Macbeth  recites  the  note 
to  Mrs.  Trenholm,  and  rice  versa;  and 
each  of  these  notes  declares  the  assign- 
ment of  the  bond  payable  In  1882  aseollat- 
eral  security  lor  the  payment  of  itself  and 
the  other.  On  the  bond  payable  in  1882 
there  was  due  on  June  1, 1884,  the  sum  of 
$.3,815.36,  and  there  Is  now  due  on  it  $3.- 
815.36,  with  Interest  from  June  1, 1884.  On 
tbe  bond  payable  In  1883  there  was  due  on 
June  1, 1884.  the  sum  of  $9,000,  and  tbe  ref- 
eree finds  that  this  sum  lis  now  due,  wltlt 
Interest;  but  it  Is  all^;ed  that  Hanard, 
on  December  28, 1887,  paid  to  Paul  D.  Tren- 
holm, as  agent  for  the  plaintiff,  $».%. 24,  to 
be  credited  on  the  bond  held  by  her;  and 
It  is  claimed  that  said  snm  should  be  cred- 
ited on  the  bond  held  by  plaintiff.  Plain- 
tiff now  brings  this  suit  to  foreclose  the 
mortgage,  and  contends  that,  by  reason 
of  its  earlier  assignment,  the  bond  paya- 
ble in  1^,  and  securing  her  note,  is  enti- 
tled to  priority  of  payment  out  of  the 
mortgaged  property.  The  defendants 
Mrs.  M.  V.Macbeth  and  D. H. McCollough, 
on  theother  hand,  maintain  that  the  bond 
payable  In  1SN2,  and  aecaring  their  notes, 
is  the  first  to  mature,  and  is  therefore  to 
be  first  paid  out  of  the  mortgage  fund. 
The  referee  did  not  agree  either  with  tim 
plaintiff  or  the  defendants,  but  held, as  be- 
tween the  assignees,  there  was  no  prlor^- 
Ity:  that  both  bonds  were  part»  of  the 
debt  secured  by  the  mortgage,  and  the 
different  asslgnepswere  entitled  to  prorate 
the  mortgage  fund  between  them,  accord- 
ing to  their  respective  proportions.  Both 
parties  excepted,  and,  after  hearing  argu- 
ment upon  the  exceptions.  Judge  Wai> 
LACK,  by  shoi-t  order,  confirmed  the  re- 
port, and  ordered  It  to  stand  as  the  Judg- 
ment of  the  court, — giving  leave  to  apply 
at  the  foot  ol  the  decree  for  such  orders  as 
may  be  neceseary  to  carry  it  into  effect. 
From  this  decree  both  parties  again  ap- 
peal. 

Plaintiff's  Exceptions:  "(1)  The  referee, 
upon  the  facts  found  by  him,  erred  in  hold- 
ing, as  matter  of  law,  that  the  bond  as- 
signed to  the  plaintiff  should  be  paid  pro 
rata  with  that  assigned  to  Mrs.  Macbeth 
and  Mrs.  A.  H.  Trenholm  out  of  the  pro- 
ceeds of  the  mortgaged  property.  (2) 
Upon  the  facts  foand,  the^eree  ^ould 
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bave  held,  as  matter  of  law  appllcabTe 
thereto,  that  the  land  asshrned  to  the 
plaintiff,  baring  been  assigned  to  hermore 
than  three  years  before  the  assignment  of 
the  other  bond  to  Mrs.  Macbeth  and  Mrs. 
Treaholm,  was  entitled  to  priorll^  of  pay- 
ment ontof  tbeproceeds  of  the  mortgaged 
premises.  (3)  That  where  two  bonds  se- 
cnred  by  one  mortgage,  glv«i  by  the  same 
person  at  the  same  time,  are  transferred 
to  different  persons  for  value,  at  different 
times,  the  first  assignee  is  entitled  to  pri- 
ority of  payment  out  of  the  proceeds  aris- 
ing from  the  sale  of  the  mortgaged  prop- 
eii?  before  the  latter  assignee.  (4)  That 
the  subsequent  assignee  can  only  get 
what  the  assignor  has  to  glveat  the  time, 
a  od,  as  between  the  first  assignee  of  one  of 
the  bonds  and  the  assignor  retaining  the 
other  bond,  the  assignee, upon  foreclosure, 
)b  entitled  to  be  first  paid  out  of  the  pro- 
ceeds of  sale,  before  tbe  assignor  can  come 
in,  and  the  referee  erred  In  not  applying 
this  principle  of  law  to  tbe  faets  as  lonnd 
bybim  in  the  case." 

Defendants'  Exceptions.  "(1)  That  his 
honor,  Jndge  Wallagk,  erred  in  not  hold- 
ing, as  matter  of  law.thatthe  bund  secur- 
ing tbe  notes  held  by  these  defendants,  bA- 
ing  theflret  to  mature, is  thereforeentltled 
to  payment  in  full  ont  of  the  proceeds  of 
the  mortgaged  property,  before  any  part 
th««ol  can  be  applied  to  the  bond  aecor- 
taigtbeplalntursnote.  (2)  Thatblshonor 
also  erred  in  confirming  the  referee's  find- 
ing that  there  Is  due  on  tbe  bond  securing 
plalntUf's  note  the  sum  of  $12,661.16,  and 
thns  falling  to  credit  thereon  the  payment 
made  by  W.  M.  Hauard,  administrator, 
to  P.  C.  Treoibolm.on  acconnt  ol  the  inter- 
est on  B^d  bond,  **  etc. 

The  question  raised  here  Is  certainly  a 
very  Interesting  one,  and,  from  the  fact 
that  the  parties  Interested  take  such  en- 
tirely opposite  views  of  their  rights,  we 
should  infer  that  the  precise  question  has 
never  been  clearly  settled  in  this  state.  If 
we  conld  take  the  time  from  other  engage- 
ments, it  might  be  profltablfi  to  go  fully 
into  the  subject,  but,  under  the  clrcum- 
stances,  that  is  Impossible.  In  reference 
to  the  subject  to  the  rights  of  assignees  of 
parts  of  a  debt  secured  by  mortgage,  Mr. 
Pomeroy  says  there  are  three  distinct  and 
diffeivnt  views :  (1)  One  which  gives  pri- 
ority to  the  assignment  first  in  the  order 
of  time;  (2)  another,  which,  disregarding 
entHnlj  the  date  of  tbe  assignment,  gives 
priori^  to  that  part  of  the  debt  flnrt:  fall- 
ing due;  (8)  and  still  another,  which  gives 
none  of  the  assignees  any  priority,  but 
holds  that  all  of  them  areentltled  to  a  pro 
rata  of  the  proceeds  from  the  mortgaged 
property.  He  remarks  that  the  first— giv- 
ing priority  simply  from  the  date  of  the  as- 
signment—Is"  a  peculiar  rule, "  based  upon 
the  notice  that,aa  between  the  mortgagee 
-who  assigns  one  note  and  retains  the 
other,  the  assignee  Is  entitled  to  the  prefer- 
ence; and,  the  first  assignee  having  thus 
a  priority  as  against  tbe  mortgagee,  any 
snbsequent  assignee  conld  only  succeed  to 
this  position  of  the  mortgagee,  and  so  the 
assignees  would  all  take  in  tbe  order  of 
tiieir  asfllgninciits.  etc.  He  thinks  the  cor^ 
netmie  Is  that  which  gives  priority  to 
the  note  first  lalUsK  due,  npon  the  ground 


thatthe  notesfalling  dueat  different  times 
are  like  successive  mortgages.   But  he 

groceeds  cus  follows:  "Another  rule  had 
een  adopted  by  the  courts  of  several 
states.  Upon  the  same  condition  of  facts, 
they  hold  there  Is  no  preference  or  priority 
whatever  among  the  Tariona  assignees. 
The  terms  [times]  of  their  reepectlre  aa- 
signments,  or  of  tbe  maturing  of  tbtAr 
notes,  are  alike  immaterial.  All  the  as- 
signees are  entitled,  as  among  themselves, 
to  share  pro  rata  in  the  security  of  the 
mortgage,  and  in  the  proceeds  of  the  mort- 
gaged premises.  If  there  is  not  sufficient  to 
pay  all  hi  full, "  etc.  See  8  Pom.  £q.  Jar. 
§  1201,  and  nnmeroas  authoritfes  m  the 
notes,  from  Michigan,  Pennsylvania,  Ten- 
nessee, Mississippi,  Texas,  saxd  other  states. 
This  latter  view,  as  It  seems  to  us,  is  the 
most  in  accordance  with  equity.  The 
mortgage  debt,  though  In  two  bonds,  was 
an  entirety,  and  secured  by  one  mortgage. 
If  the  debt,  for  the  sake  of  convenience, 
was  pnt  In  the  shape  of  two  bonds,  paya- 
ble at  different  tlmea.  it  waa  nevertheTess 
the  mortgage  debt,  as  much  as  11,  Instead 
of  two.  bunds,  there  had  been  bnt  one, 
with  two  Installments,  payable  at  differ^ 
ent  times.  In  the  absence  of  any  express 
stipulation  on  the  part  of  the  assignor, 
an  assignee.  In  taking  an  assignment  of  a 
particular  Installment,  knows  precisely 
what  proportion  of  Intraest  he  is  acquiring 
In  the  mortgage  security.  To  the  extent 
of  that  Interest  the  mortgage  follows  and 
secures  him,  and  no  further.  If  he  geta 
what  he  bargained  for,  he  has  no  right  to 
complain.  One  of  tbe  cardinal  maxims  of 
theconrt  la  thafequalityls  equity."  We 
thiuk  that,  so  far  as  the  question  has  benn 
touched  In  this  state,  the  doctrine  Is  Indi- 
cated that,  as  between  assignees  of  dlfter- 
entparts  of  a  mortgage  security,  there  are 
no  priorities.  See  Muller  t.  Wadllngton, 
6  S.  0.842;  Adger  v.  Pringle,  11  S.  C.  6SU.  As 
to  the  alleged  payment  of  $886.24  to  P.  C. 
Trenholm  as  the  agent  of  Mrs.  Gordon,  the 
circuit  Jndge  made  no  ruling,  and  that,  of 
course,  is  not  adjudged,  but  Is  left  open  for 
farther  inquiry.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  drcnlt 
court,  with  the  exceptions  stated,  be 
affirmed, 

Simpson.  C.  J.,  concurs. 

McIter,  J.,  (diaaeotiae.)  I  am  unable 
to  concur  In  the  condumon  reached  by  the 
majority  of  tbe  court  in  thlacaae,  and,  if 
time  permitted,  would  be  glad  to  discuss 
at  length  the  question  involved.  But  the 
unusnal  number  of  casra  heard  at  the  pres- 
ent term  leaves  but  little  time  to  devote  to 
a  mere  dissenting  opinion.  I  must  there- 
foi-econtent  myself  with  merely  Indicating, 
as  briefly  as  practicable,  the  grounds  of 
dissent.  Inasmuch  as  there  is  no  authori- 
tative decision  In  tbla  state  of  tbe  queatlon 
Involved,  this  court  is  at  liberty  to  adopt 
either  one  of  the  three  views  presented  by 
Mr.  Pomeroy  in  his  valuable  work  on  Equi- 
ty Jurisprudence,  and  set  forth  briefly  In 
the  opinion  of  Mr.  .Tustice  McOowan.  It 
seems  to  me  that  the  view  most  In  accord- 
ance with  well-settled  principles  of  equity, 
and  which,  therefore,  ought  to  be  adopt- 
ed, is  that  which  gives  priority  to  tbe 
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Blgnment  first  In  the  order  ot  time.  There 
can  be  no  doubt  that,  apon  the  plainest 
principles  of  equity  and  justice,  as  between 
the  asBl^fie  and  the  mortgaffee,  the  as- 
Blgrnee  Is  entitled  to  the  prtference ;  and  aa 
Is  eafd  In  8  Pom.  Eq.  Jur.  §  1203,  It  has 
been  {^nerally  ao  held.  Kow,  II  this  be  so, 
— if  the  BBslgnee  has  an  equity  to  be  pre- 
ferred to  his  assif^nor,  the  mortgagee, — I 
do  not  see  how  be  can  be  deprived  of  that 
equity  by  any  subsequent  act  of  the  mort- 
gagee, to  which  the  assignee  has  in  no  way 
contributed,  could  not  prevent,  and  very 
probably  knew  nothing  of.  II  the  mort- 
gagee, after  harlng  assigned  one  of  the 
bonds  secured  by  the  mortgage,  holds  the 
same  subject  to  the  prior  right  ot  his  as- 
^gnee,  it  would  seem  to  follow  that,  as  he 
could  not  transfer  to  another  any  higher 
or  better  right  than  he  himself  had,  the 
second  assignee  must  take  subject  to  the 
rights  ot  the  first  aaslgnee.  This  would 
work  no  Inlustlce  to  the  assignee,  for  the 
terms  of  the  mortgage,  of  which  be  Is  pre- 
sumed to  have  notice,  would  inform  him 
that  it  was  given  to  secure  the  payment  of 
two  separate  bonds,  and,  as  was  said  in 
Lynch  v.  Hancock,  14  S.  C,  at  page  86,  the 
very  fact  that  two  separate  bonds  were 
given,  Instead  of  one,  payable  in  two  in- 
stallments. Indicated  that  the  original 
purpose  was  to  make  use  erf  these  bonds 
separately,  by  a  transfer  of  them  to  differ^ 
ent  persona.  Ordinary  prudence  would 
therefore  euggeat  to  a  purchaser  the  In- 
quiry, what  had  become  of  the  other  bond, 
and  Btichlnqulry  would  lead  to  the  discov- 
ery ot  the  fact  that  it  had  previously  been 
aaeigned  to  a  third  person,  who  had  there- 
by acquired  a  priority  overthemortgagee; 
and  If,  In  the  face  of  this  information,  the 
purchaser  saw  fit  to  buy  the  other  bond 
which  he  knew  was  then  subject  to  the 
bond  previously  aaalgned,  he  would  have 
no  Just  ground  to  complain,  when  such  pri- 
ority is  subsequently  asserted.  In  effect, 
the  second  assignee  bays  property  which 
he  knows  is  subject  to  the  claim  ot  a  third 
person  superior  to  that  of  his  vendor  or 
assignor,  and  such  superiority  follows  it 
into  hts  hands.  Practically,  though  not 
in  form,  he  buys  ortakes  alien  upon  prop- 
erty which  he  knows,  or  ought  to  knoWj 
la  subject  to  a  prior  Hen  In  the  hands  of  his 
vendor  or  lienor,  and  be,  therefore,  must 
take  subject  to  such  prior  lien;  for,  al- 
though It  may  not  be  correct  to  apply  the 
term  "lien**  In  this  way,  yet  the  principle  In- 
volved Is  the  same,  and  I  have  ventured  to 
use  that  term  simply  as  Illuatratlve  of  the 
principle. 

The  view  which  I  haveadopted  la  In  close 
analogy  to  the  well  settled  and  undteputed 
doctrine,  that  where  a  mortgagor  aells  to 
third  persons,  at  different  times,  portions 
of  the  mortgaged  premises,  the  first  pur- 
chaser has  an  equity  to  require  the  mort- 
gagee, when  hecumesto  foreclose  his  mort- 
gage, to  sell  the  different  portions  In  the 
Inverse  order  of  the  sales  by  the  mortgw- 
gor.  Now,  this  equity  in  the  first  purchaser 
exists  not  only  against  the  mortgagor, 
but  also  agalnat  the  second  and  all  subse- 
quent purchaaers,  and  I  do  not  aee  why, 
upon  the  same  principle,  the  equity  which 
the  first  assignee  unqueatlonably  has 
against  the  mortgagee  shonld  not  also  be 


ErORTER,  Vol.  11,  (8.  C 

recognized  against  the  second  aaslgnee  or 
purchaser.*  It  is  true  that  the  mortgage 
was  designed  to  secure  the  payment  ot 
both  ot  the  bonds,  trat,  when  the  mortga- 
gee parts  with  one  of  them  for  valaable 
consideration,  equity  will  not  allow  him 
to  enforce  the  security  for  the  payment  of 
the  bond  which  he  hae  retained,  until  his 
assignee,  whoaemoney  he  has  received, has 
been  paid,  and  a  purdiaser  from  him — the 
second  aaslgnee — faasnohlgherrights  than 
he  has;  torto borrow  the  Idea,  though  not 
the  precise  lai^age.  of  Chancellor  Kknt, 
in  Clowas  t.  Dickenson,  6  Johns.  Gh.  241, 
he  slta  In  theaeat  of  his  assignor.  So  It  Is 
true,  in  the  case  from  which  the  above 
analogy  Is  drawn,  the  mortgage  covers  the 
entire  land,  and,  if  necessary,  the  whole  of 
it  may  be  sold ;  but,  by  reason  of  the  equi- 
ty arising  In  favor  of  the  first  purchaser 
the  moment  he  makes  his  purchase,  be  can 
require,  not  only  that  the  portion  of  the 
mortgaged  premises  retained  by  the  mort- 
gagor shall  beflrst  sold,  but  also  that  sold 
to  the  second  purcha8er,before  resort  can 
be  had  to  that  bought  by  the  first  pur- 
chaser, for,  as  said  by  Chancellor  Kent  in 
the  case  cited,"  be  alts  in  the  seat  ot  his 
grantor,  and  must  take  the  land, with  all 
Its  equitable  burdens."  As  to  the  ques- 
tion presented  by  defendants'  second 
ground  of  appeal,  it  seems  to  me  that  it 
has  been  decided  by  the  r^eree,  and,  as  all 
of  the  conclusiona  of  the  referee  were  con- 
firmed by  the  circuit  Judge,  It  is  property 
before  us.  But  as  this  Is  a  question  luore 
of  fact  than  of  law,  In  view  of  the  concur- 
ring Judgment  ot  the  referee  and  the  cir- 
cuit Judge,  I  do  not  think  this  courtshonld 
Interfere. 


Habdin  v.  Hardin  et  al. 

{Supreme  Court  of  South  CaroUna.  Maroh  S7, 
1890.) 

Deed — Cowbtbuotioit. 
A  deed  to  defendant  wbfoh  acknowledges 
receipt  of  tbe  conBlderRtion  from  both  plaintifl  aod 
defendant,  but  makes  no  furtber  mention  of  plain- 
titt'B  name,  either  in  the  granting  olaase  or  Vbe 
"habendum, "  thoagh  blank  qmoes  bare  been  left, 
apparently  for  tbe  Insertion  of  some  other  nam« 
with  defendant's,  cooveys  no  Interest  to  plaintifl, 
and  will  not  sustain  his  demand  against  defendant 
for  partition. 

Appeal  from  common  pleas  circuit  coart 
of  Union  county ;  Frasbr,  Judge. 

Nhsholto  &  Moon,  tor  appellant.  CnrUsh 
A  Hydtlck,  for  respondents. 

McGowAN,  J.  This  was  an  action  for 
partition  of  a  trart  of  land  described  In  the 
complaint,  claimed  to  be  held  In  common 
by  the  plaintiff  and  the  defendant  Wailam 
Hardin.  It  seems  that  on  February  S7, 
1884,  F.  M.  Trimmler  executed  a  deed  of  the 
land,  for  the  consideration  expressed  ot 
$1,635,  which  was  acknowledged  to  have 
been  paid  by  William  Hardin  and  M.  L. 
Hardin ;  but  the  name  of  the  latter  does 
nut  appear  in  any  of  The  other  clauses  of 
the  deed, — eltherthe  grantlngclause  of  the 
premlees  or  the  "Aabeuf/um,"— hut  blank 
spaces  were  left  for  the  Inserhun  o|  some 
other  name  as  grantee  with  WUllaan  Mar- 
din.  At  the  same  time  a  note  for91>300 
was  given  by  William  Hardin  to  Trim- 
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mler,  and  to  secure  It  a  mortgrage  of  this 
Identical  land  was  executed  back  to  Trlm- 
mler.  Tbla  mortgage  wae  executed  by 
William  Hardin,  but  In  It  also  went  blanks 
left  for  the  Insertion  of  some  otber  name, 
whlcb  was  never  done.  In  the  mean  time 
Trlmmler  died,  and  In  coDRequence  a  full 
explanation  of  the  circumstances  cuuldnot 
be  had.  M.  L.  Hardin,  the  plaintiff,  now 
claims  that,  as  grantee  In  the  Trlmmler 
deed,  be  owns  one-half  the  land,  and  has 
Instituted  this  action  for  partition  of  the 
Bsnie;  dlsclaimlngthat  his  ball  of  ttae  land 
ts  In  any  way  liabiefortbe  mortgage  which 
warn  placed  on  it  by  William,  who  alone 
ej^ecated,  and  which,  therefore,  can  only 
bind  Williaro  Hardin's  half  uf  the  land. 
William  Hardin  answered,  merely  Indors- 
ing the  statements  of  the  complaint,  ad- 
mittlqf?  tenancy  In  common.  Trimroier 
answered,  denying  that  the  plaintiff  had 
any  Interest  in  the  land,  and  claiming  the 
right  to  fui-cclosethe  uiortgageagalnsthls 
co-defendant,  William  Hardin.  It  was  re- 
ferred to  the  master,  H.  B.  Carlisle,  Esq., 
who  found,  from  the  Inspection  of  the 
papers  alone,  that  the  plaintiff,  M.  L.  Har- 
din, had  no  Interest  in  tlie  land,  and  was 
not  entitled  to  partition  of  the  same,  and 
he  said:  **I  further  find  thatTrlmmier  Is 
mtitled  to  a  foreclosure  of  the  mortgage 
on  said  land,  as  demanded  in  his  answer, 
against  his  co-defendant:  I  therefore  rec- 
ommend that  the  premises  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the 
said  F.  M.  Trlmmler."  etc.  The  cause 
comlDK  up  on  exceptions  to  this  report,  bis 
honor,  J  udge  Fuaseb,  concurred  with  the 
master,  and  held  that  the  plaintiff  had 
made  out  no  title  to  the  half  interest  In  the 
land,  and  dlsmisHcd  the  complaint.  He 
held,  also,  "  that  with  the  failure  of  plain- 
tiff a  caae  there  is  no  case  for  partition,  and 
I  see  no  more  reason  for  allowing  the  de- 
fendant Trlmmler  to  foreclose  bis  mort- 

fage  against  bis  co-defendant,  WlUlam 
lardiii,  than  there  would  be  lor  allowing 
bim  Id  this  action  to  set  up  a  claim  for  a 
horee  and  wagon,  or  for  a  diamond,  **  etc. 
From  this  decree  tbe  plaintiff  appeals,  on 
the  following  grounds:  "(1)  That  it  was 
error  to  find  tha.;  the  deed  of  Trimmler  to 
the  land  described  in  the  complaint  does 
not  contHin  the  name  of  M.  L.  Hardin  as 
one  of  tbe  grantees.  (2)  In  finding  that 
the  deed  of  Trimualer  Is  too  indefinite  and 
uncertain  to  be  heUd  as  a  conveyance  to 
plaintiff.  (3)  In  holding  that  there  has 
never  been  a  conveyance  of  any  interest  to 
plaintiff.  (4)  In  not  iindlng  that  plaintiff 
was  one  of  the  grantees  under  said  deed. 
(5)  In  not  finding  that  plaintifl  was  en- 
titled to  partition  under  said  deed." 

It  seems  that  there  was  no  appeal  from 
Judge  Fbaseb'b  ruling  that,  this  com- 
plaint lorpartltfon  b^ng  dlBmlased, Trim- 
roier could  not  proceed  to  foreclose  bis 
morta^^^ag^nsthia  cu-defendant.Wllllam 
Hardin,  we  agree  with  ttae  master  and 
the  circuit  Judge  that  the  transaction  was 
Incomplete,  and  that  the  deed  actually 
conveyed  no  interest  to  M.  L.  Hardin.  It 
Is  true  the  deed  acknowledged  the  rec^pt 
of  the  comdderatlon  from  tbe  two,  William 
Hardin  and  M.  L.  Hardin,  but  that  alone 
would  not  give  tilde.  Tbe  statement  in 
the  deed  probably  afforded  prima  facte  evl- 
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dence  of  the  fact,  but  It  was  not  absolute- 
ly conclusive.  It  was  capable  of  an  expla- 
nation, which  tbe  plaintiff  might  have 
made,  butdid  not;  and  tbe  statement  does 
not  seem  to  be  borne  out  b.v  tbe  other  clr* 
cnmstances  of  the  case.  The  Judgment  ol 
this  court  Is  that  the  Judgment  ofthe  dr> 
cult  court  be  affirmed. 

Simpson,  C.  J.,and  McGowan,  J.,  concur. 


Tbimmigr  v.  Habdin. 

(Supreme  Court     South  CaroUruL  March  27, 
1S90.) 

MORTnAOB— FORBOUMURB— ReB  JUDICATA. 

In  an  action  still  pending'  for  tbe  partltiOD 
of  lands,  a  defendant  asked  for  the  foreclosnre  o{ 
a  mortage  made  to  ber  by  a  co-defendant,  and  the 
relief  waa  denied,  on  the  ground  that  the  mortga. 
gor  and  mortgagee  were  co-tenants.  In  a  new  suit 
to  foreclose  the  mortjiage  the  defenss  of  "former 
suit  pending"  cannot  be  maintained,  since  no  de- 
cree of  foreclOBore  could  have  been  rendered  la 
the  former  suit 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county ;  Fbaseb,  Judge. . 

TbompBOBr  Nksbolla  A  Moore,  for  appel- 
Uwt.   Carliale  A  Bydrtck,  lor  respondent. 

MoGowAN,  J.  This  case  Is  very  closely 
connected  with  that  of  Hardin  v.  Hardin, 
ante,  102,  (just  decided  by  this  court.) 
That  action  was  commenced  on  March  7, 
ISHsT,  to  partition  a  tract  of  land  between 
M.  L.  Hardin  and  William  Hardin,  which, 
so  far  as  the  partition  was  concerned,  was 
dismissed ;  but  Mrs.  Trimmler,  finding  her- 
self as  a  co-defendant  with  William  Har- 
din, against  whom  she  held  a  mortgage 
for  the  same  land,  asked  the  court  to  give 
her  a  foreclosure  of  her  mortgage  against 
herco-defendant,  which  was  refused  to  her, 
on  the  ground  that  mortgagee  and  mort- 
gagor were  co-tenants.  On  May  19, 1888, 
Mrs.  Margaret  Trlmmler  instituted  this 
separate  action  directly  axalnst  the  mort- 
gagor, William  Hardin,  to  foreclose  her 
mortgage,  on  the  same  91,200  and  mort- 
gage which  was  referred  to  In  tbe  afor^ 
said  case  of  M.  L.  Hardin  v.  William  Har- 
din and  Mrs.  Trimmler.  The  defendant, 
William  Hardin,  answered,  admitting  the 
execution  of  the  note  and  mortgage;  but 
Interposed  the  plea  In  abatement  of  "for- 
mer suit  pending."  His  honor.  Judge 
Frabbr,  charged  the  lury  as  follows:  "I 
do  not  think  that  the  plea  In  bar  or  the 
defense  that  there  Is  another  action  pend- 
ing between  these  parties  on  tbe  same 
cause  of  action  is  eetablisbed  by  therecord 
in  the  partition  suit  set  up  in  the  answer. 
In  which  partition  suit  the  present  plain- 
tiff and  present  defendants  are  co-defend* 
anl3i ;  and,  althonghit  appears  that  affirm- 
ative relief  is  then  prayed  by  F.  M.  Trlm- 
mler against  M.  L.  Hardin  upon  a  mort^ 
gage  given  to  secure  tnis  note,  yet  it  does 
not  necessarily  follow  that  the  same  relief 
can  be  given  bim  there  as  he  can  get  by  his 
action  at  law  upon  the  note,"  etc.  Under 
the  charge  the  Jury  found  for  the  plaintiff, 
and  the  defendant  William  Hardin  ap- 
peals to  this  court,  principally  on  the  fol- 
lowing grounds:  That  the  Judge  erred  In 
charging  **  (1)  that  the  plea  in  bar,  or  the 
defense  uiat  there  is  anolAer  action  pend- 
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Idk  between  these  parties  on  the  aatue 
cause  of  action,  Is  not  established  by  the 
record  In  the  partition  suit  set  up  In  tbe 
anttwer,  in  which  partition  suit  tbepresent 
plaintiff  and  tbe  present  defendant  are  co- 
defendants.  "  Weaj^ree  that  tbe  record  on 
tbe  case  of  M.  L.  Uardln  v.  William  Har- 
din and  Mrs.  Trlmmler,  as  between  Mrs. 
Trimmler  and  William  Hardin,  who  were 
co-tenants,  did  not  afford  the  evidence  of 
a  former  action  pending  as  to  foreclosure. 
"  By  the  rules  of  pleadings,  a  defendant  is 
required  to  answer  the  allegatioiu  of  the 
complaint,  but  not  those  of  tbe  answer  of 
a  co-defendant,  of  which  he  may  be  Ignor- 
ant. It  is  true  that  the  court  of  equity 
may  decree  between  co-defendants,  but  the 
limit  to  the  power  Is  laid  down  by  Lord 
Bruebdale  in  the  case  of  Cbamley  t.  Dun- 
sany,  2  Schoales  &  L.  710,  and  approvnd  by 
ourown  court  In  Motte  v.Schult,l  Hill,  Kq. 
146,  where  it  Is  said  that  *  the  rourt  of  eq- 
uity may  decree  between  co-defendants, 
but  it  must  be  on  evidence  arising  from 
pleadings  and  proofs  between  plaintiffs  and 
defendants.' "  Quattlebaum  t.  Black,  24  S. 
C.  65.  See,  also,  3  Wait,  Pr.  605,  606.  We 
do  not  think  that  In  the  first  case  there 
conld  have  been  a  decree  for  foreclosnre  as 
between  Mrs.  Trlmmler  and  William  Har- 
din, co-tenants,  and  therefore  there  was 
not  such  other  prior  action  pending  as  to 
defeat  the  recovery  on  the  second  action 
forforecloBure,  pure  and  simple.  The  judg- 
ment of  this  court  Is  that  the  Jndarment  of 
the  drcnlt  court  be  affirmed. 

SiMPBON,  C.  J.,  concnrs. 

McIvEB,  J.  I  concur  In  the  result,  not, 
however,  because  the  preset  plaintiff 
could  not  have  obtained  a  Judgment  of 
foreclosure  In  the  former  action,  (for  I 
think,  in  a  question  of  l^ls  kind,  that  It  is 
immaterial  whether  the  former  action 
could  have  been  successfully  prosecuted  or 
not,)  but  bf^cause  there  was  not  In  fact 
any  previous  action  for  foreclosure;  for  It 
Is  admitted  that  tbe  answer  of  Trlmmler, 
the  mortgagee.  In  the  other  case  was  never 
served  npou  Hardin,  the  mortgagor;  and 
hence  no  such  Issue  as  Is  now  presmted 
was  presented  in  that  case,  and  such  issue 
could  not  arise  from  the  pleadings  and 
proofs  between  plaintiffs  and  defendants  In 
the  former  ca». 


LoTD  V.  Lthcbbqro  Nat.  Bank. 

'Supreme  CauHiif^l/pmUcfVlraMa.  Vaidk 
so,  Two.) 

Plvdqb— RioHTs  or  Flbugbb. 
A  note  executed  by  a  firm  to  a  bank  recited 
that  the  firm  bad  deposited  as  collateral  security  a 
96,000  note,  lodorsea  by  the  father  of  one  of  the 
partnara,  and  that  It  would  give  additional  ae- 
curlty  if  demanded,  the  same  to  be  subject  to  sole 
or  exchange;  and  "if  we  [the  firm]  shall  come  un- 
der any  other  liability,  or  enter  into  any  other  en- 
saoement  with  aaid  bank  while  it  is  the  holder  of 
tbii  obUgatlon,  tbe  net  proceeds  of  the  sale  of  the 
above  secaritif»  may  be  applied  either  on  ibis  note, 
or  on  any  of  onr  liabilities  or  engwements  held  by 
•aid  bank. "  The  cashier  testified  that  the  bank 
was  accQstomed  to  discount  the  firm's  notes  and 
dnf  ta  CD  cQStomers,  acme  of  which  were  indoraed 
hy  tbe  father  of  one  of  the  partners  to  aid  bia  son 
la  bulueaa;  and  that  at  tho  suggestion  of  the 


cashier.  Mid  for  tlie  sake  of  ooDvenlenoe,  it  was 
agreed  tliat  the  tStOOO  note  Indoned  by  him  should 
be  depoalted  with  the  bank  to  seoore  credit  for  tbe 
firm,  no  other  purpose  being  mentioned.  Held, 
that  it  was  given  solely  to  obtain  credit  for  the 
firm,  and  ooiud  not  be  held  as  security  for  a  draft 
which  It  accepted  in  favor  of  another,  and  which 
was  disconnted  by  the  bank  on  the  latter's  oediL 

Appeal  from  circuit  conrt  of  dty  of 
Lynchburg. 

KJrkpatrick  <fi  Blackford,  for  appelant. 
R.  Q.  H.  Keaa,  for  appdlee. 

HiNTOH,  J.  Tbla  case  Involvea  tbe  right 
of  the  Lynchbui^  National  Bank  to  en- 
force the  securi  ty  of  a  note  for  $5,000,  made 
by  A.  D.  Bamee  4  Co.,  on  the  20th  April, 
1^,  payable  four  months  after  date,  and 
indorsed  by  William  H.  Loyd,  for  the  pay- 
ment of  a  draft  tor  f435.16,  drawn  by  one 
6.  W.  Smith  upon  and  accepted  by  the 
aforesaid  firm.  And  this  right  ts  claimed 
to  arise  by  virtue  of  the  terms  and  effect 
of  a  certain  colla  teral  note  executed  by  the 
said  firm  of  A.  D.  Barnes  &  Co.  on  the  22d 
June,  1885,  which,  it  Is  supposed,  makes 
the  not«  for  $5,000  a  valid  security  for  the 
draft.  This  collateral  note  is  In  the  wordia 
and  fibres  following:  "Lynchburg,  Va., 
June  22,  1886.  $3,700.  Thirty  days  after 
date,  forvulue  recdved,  we  promise  to  pay 
to  tbe  Lynchburg  National  Bank ,  of  Lynch- 
burg, Va.,  or  order,  at  said  bank,  thirty- 
seven  hundred  dollars,  homestead  and  ^1 
otber  exemptions  waived,  having  depos- 
ited with  said  bank,  as  collateral  security 
for  the  payment  of  this  note,  onr  note  for 
flvetbonsaud  dollars,  ($5,000,)  Indorsed  bv 
W.  H.  Loyd,  dated  April  20th.  1886,  and 
payable  four  months  aftertfantdate:  and 
we  hereby  promise  to  give  at  any  time,  on 
demand,  such  additional  collaterals aa  mar 
from  time  to  time  be  required  by  Its  presi- 
dent orcashler.  It  these  additional  collat- 
erals be  not  given  when  demanded,  then 
this  note  to  be  due,  and  rebate  of  Interest 
taken  shall  be  allowed  un  payment  prior 
to  maturity;  and  we  hereby  give  to  said 
bank,  its  president  or  cashier,  full  power 
and  authority  to  sell  and  assign  and  de- 
liver the  whole  or  any  part  of  said  collat- 
erals, or  any  substitutes  therefor,  or  any 
additions  thereto,  at  public  or  private 
sale,  at  the  option  of  tbe  bank,  or  its  pres- 
ident or  Its  cashier,  or  either  of  them,  on 
the  non-performance  of  the  above  prem- 
ises, or  any  of  them,  or  at  any  time  tbere- 
aiter,  and  without  adverllBlug  or  giving 
to  us  any  notice  or  making  any  demand 
ofpayment.  It  Is  also  agreed  that  said  col- 
laterals may  from  time  to  time,  by  mutual 
consent,  be  exchanged  for  others,  which 
shall  also  be  held  by  said  bank  on  the 
terms  above  setforth;  and  that  If  we  shall 
come  under  any  other  liability,  or  enter 
into  any  otherengagementiWlthsald  bank 
while  It  Is  the  holder  of  this  obligation, 
tbe  net  proceeds  of  the  sale  of  the  above 
securities  may  be  applied  either  on  this 
note  or  on  any  of  onr  liabilities  or  engage- 
ments held  by  said  bank,  as  Its  president 
or  cashier  may  elect.   A.  D.  Barnes  &  Co." 

At  the  trial  the  defendant,  William  H. 
Loyd,  asked  the  court  to  give  the  follow- 
ing instruction :  **  If  the  Jury  beHere  from 
the  evidence  that  the  $6,000  note  of  A.  D. 
Barnes  ft  Co.  was  Indorsed  by  Wm.  H. 
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Lo^d  for  the  purpose,  and  only  for  the  pur- 
pose, of  enabling  A.  D.  Barnes  &  Co.,  of 
which  firm  his  son  was  a  partner,  to  se- 
cure credit  at  the  plaintiff's  bank  In  the 
way  of  discount  of  tta^rnotes,  their  drafts, 
and  to  protect  the  bank  accalnet  over- 
checks,  and  that  this  purpose  was  dis- 
tinctly understood  by  the  plaintiff  when 
Hald  note  was  deposited  with  it.  then  said 
bank  cannot  hold  said  note  as  collateral 
for  its  discounts  for  the  benefit  of  others 
than  A.  D.  Bamesft  Co. "  And  tbeplalntlfr 
asked  tbeconrt  to  instruct  asfollows:  "If 
the  Jury  believe  from  the  evidence  that  the 
plaiDtlfl  (the  Lynchbnrg  National  Bank) 
discounted  thedraftdrawn-by G.  W.  Smith 
upon  and  accepted  by  A.  D.  Barnes  &  Co., 
offered  In  evidence  and  referred  to  In  the 
bill  of  particulars,  for  f435.15,  dated  July 
2d,  1S85,  payable  sixty  days  after  date,  in 
the  re^lar  course  of  business,  and  that  at 
the  time  of  such  discounting*  the  plaintiff 
was  the  holder  of  the  notesued  on,  for  f5,- 
000.  dated  2ath  day  of  April,  1885,  made  by 
A.  D.  Barnes  &  Co.  payable  to  and  in- 
dorsed by  W.H.  Loyd.payablefour  months 
after  date,  under  and  by  virtue  of  the  col- 
lateral note  of  said  A.  D.  Barnes  &  Co., 
^ven  in  evidence,  and  dated  the  22d  day  of 
June,  iSS5,  then,  under  the  terms  and  effect 
of  the  said  collateral  note  of  the  aald  A.  D. 
Barnes  ft  Co.,  the  saJd  note  for  f5,000  In 
the  hands  of  the  plaintiff  became  a  valid 
eecorlty  for  the  payment  to  the  said  bank 
oF  the  saJd  draft,  aud  the  plaintiff  has  the 
right  to  maintain  this  action  to  enforce 
snch  securltyfor  the  amount  of  said  draft, 
and  the  charges  of  protest  thereon,  unless 
thejuryshall  beltevefromtheevldencethat 
the  aald  draft  has  been  otherwise  paid. " 
The  court  refused  the  Instruction  of  the  de- 
fendant, and  gave  the  Instruction  of  the 
plaintiff.  With  this  last-mentioned  Instruc- 
tion before  It,  the  Jury  found  a  verdict  for 
the  plaintiff,  and  the  case  now  comes  be- 
fore us  on  exceptions  to  these  rulings,  and 
to  the  refusal  of  the  court  to  grant  the  de- 
fendant below  a  new  trial,  and,  after  a 
careful  examination  of  the  record,  we  are 
satisfied  that  the  circuit  court  erred  in  re- 
fusing to  give  the  Instruction  asked  by  the 
defendant. 

The  facts  of  the  case,  as  shown  by  the 
testimony  of  the  cashier  of  the  bank,  the 
only  witness  who  testified  in  the  case, 
Mem  to  be  these:  The  Lynchburg  Nation- 
al Bank  had  been  in  the  habit  of  discounting 
the  notes  of  the  firm  of  A.  D.  Barnes  &  Co., 
and  its  drafts  on  customers  who  had  pur- 
chased its  tobacco,  some  of  which  paper  the 
plalotlfl  In  error,  for  the  purpose  of  asslst- 
tntrblsson.who  wasamemberof  said  firm, 
had  Indorsed.  But  this  mode  of  carrying 
on  the  business  being  Inconvenient,  It  was 
agreed,  oa  the  snggBBtlon  of  the  cashier  of 
said  bank,  that  the  firm  should  draw  its 
note  for  fS.OOO  or  flO.OOO,  which  W.  H. 
Loyd  should  iudorse,  and  that  this  note, 
deposited  at  the  bank  as  collateral,  would 
furnish  a  basis  of  credit  for  said  firm  at 
said  bank.  Itseems  to  have  been  distinct^ 
ly  understood  that  this  collateral  should 
be  held  by  the  hank  for  the  purpose  of  giv- 
ing credit  to  A.  D.  Barnes  ft  Co.  in  their 
dealings  with  the  bank.  No  other  liabili- 
ty of  A.  D.  Barnes  ft  Co.  to  said  bank  was 
either  mentioned,  or.  as  far  as  we  can 


discover,  was  even  contemplated.  In  July, 
1»86,  Barnes  ft  Co.  failed.  At  thattimethe 
bank  held  the  obligation  sued  on  in  this 
case,  whlchlt  had  discounted  fora  director 
of  the  bank  named  G.  W.  Smith.  This 
was  a  draft  drawn  by  said  Smith  on  A.  D. 
Barnes  ft  Co.,  and  accepted  by  that  firm ; 
and,  as  the  cashier  testifies,  "it  was  not 
discounted  by  the  bank  on  the  faith  of  the 
95.000  collateral,  but  "was  discounted  as 
business  paper  tor  G.  W.  Smith,  and  went 
to  hid  credit. "  Now,  from  this  testimony, 
the  Inference  Is  Irresistible  that  neither  the 
bank  nor  the  firm  of  A.  D.  Barnes  ft  Co. 
Intended  that  this  collateral  should  covei 
a  liability  of  this  kind.  In  this  state  and 
asjiect  of  the  case  the  Instruction  asked  by 
the  defendant  was  both  pertinent  and 
proper,  and  it  was  error  in  the  circuit 
court  not  to  have  given  It.  The  court  Is 
also  of  opinion  that  theclrcult  court  erred 
In  saving  the  Instnictlon  asked  by  the 
plaintiff.  That  Instruction, In  effect.holds 
that  the  provision  In  the  collateral  con- 
tract beginning  with  the  words,  "It  Is  also 
agreed  •  *  *  that  if  we  shall  come  un- 
der any  other  liability,  or  enter  Into  any 
other  engagement,  with  said  bank,  while, ' 
etc.,  made  the  collateral  note  for  $5,000  a 
security,  not  only  for  the  93.700  note,  but 
for  this  acceptance  of  A.  D.  Barnes  ft  Co.  in 
favor  of  G.  w.  8mith,  which  bad  been  dls- 
cotmted,  as  we  have  seen,  by  the  bank  fur 
said  Smith. 

But  this  is  not  the  proper  construction 
of  this  provision  of  the  collateral  contract. 
The  language,  "it  we  should  come  under 
any  other  liability,  or  enter  Into  any  other 
engagement,  with  said  bank,  while  It  la 
the  holder  of  this  obligation,**  must  be 
construed  to  refer  to  any  other  liability 
or  engagement  of  the  same  kind  with  the 
onedescrlbedln  the  former  partof  the  con- 
tract. This  language,  while  ambiguous, 
must  be  construed, In  the  circumstances  of 
this  case,  to  apply  to  transactions  in  which 
the  firm  and  the  bank  are  the  parUcIpants 
and  actors.  The  words  are,  "if  we,** 
meaning  A.  D.  BamesftCo..  "shall  come 
nnderany  other  llabillty.or  enter  into  any 
other  euKas^nient,  with  said  bank,  while, " 
etc.  And  If  we  read  these  words,  placing 
emphasis  on  the  words  la  italics,  and  con- 
struing, as  we  may,  under  the  authority 
of  many  cases,  the  disjunctive  conjunction 
"or**  as  the  copulative  "and,"  we  think 
that  such  will  plainly  appear  to  be  the 
meaning  of  thlsprovlslon.  Anyothercon- 
struction  would  not  only  violate  the  mean- 
ing of  the  provision,  but  would  Impute  to 
the  bank  and  A.  D.  Barnes  &  Co.  an  Inten- 
tion to  defraud  the  plaintiff  In  error,  and 
would  violate  the  well-established  rule 
that  collateral  deposited  with  a  bank  for 
one  debt  orclasB  of  debts  cannot  beappro- 

Srlated  toa  dttferentdebt  orclass  of  debts. 
Eorse,  Banks,  42,  43;  Jones,  Liens,  §§  2S0, 
251, 253.  Now,  taking  this  to  be  the  mean- 
ing of  this  provision,  it  Is  clear  that  the 
court  should  have  refused  the  Instruction 
asked  by  the  plaintiff,  and  Its  refusal  to  do 
so  was  error. 

For  these  reasons  thecourt  Is  of  opinion 
to  reverse  the  Judgment,  and  to  remand 
the  case  lor  a  new  trial  to  be  had  therein, 
upon  which  new  trial,  If  the  evidence  shall 
be  the  same,  the  court  shall  give  the  In- 
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Btructloii  asked  by  the  plaintiff  Id  error, 
W.  H.  Loyd.  If  the  aame  abaU  be  reqnest- 
ed.  J  uds^ott  reTersed. 


Western  Union  Tel.  Co.  v.  William*. 

(Supreme  Court  of  -^^^^  ^  VirginUi.  March 

CoHsnnmoNAL  Liv— Htohwatb— Teleohaph 

COHPANIBB. 

1.  The  public  bavd,  aa  regards  a  highway, 
merely  the  right  of  passage  along  and  over  it,  the 
absolute  property  remaining  In  the  owner  of  the 
soil  from  whom  the  right  of  passage  was  acquired ; 
and  the  erection  of  poles,  and  the  strlnginR  of 
wires,  by  a  telegraph  company,  along  auch  high- 
way, is  an  additional  serrltudo,  and  conBtitutes  a 
taking  of  private  property  for  pabllc  use.* 

2.  Act  Va.  Feb.  10,  1880,  (Code  SS  1287-1290.) 
which  authorizes  any  telegraph  company  to  con- 
struct and  operate  its  line  along  any  pnbllc  road 
in  the  state.  pTovided  the  use  of  such  highway  Is 
not  obstructed.  In  so  far  as  It  falls  to  provide  for 
additional  compensation  to  abuttiog  land-owners, 
violates  the  constitutioDid  prohibition  of  the  tak- 
ing of  private  property  for  pablto  use  without 
oompensatlon, 

Lewis  and  KioHARnao:(,  JJ.,  dissenting. 

Trespaas  by  WlUlamB  agalnat  the  Weat- 
em  Union  Telefcraiih  Company.  ActVa. 
Feb.  JO.  1880,  (Code  S§  1287-121K),)  provides 
(Code,  S  1287)  that  every  tel^aph  com- 
pany may  conatroct  and  operate  Ita  line 
alonf?  any  of  the  atate  or  eonnty  roada  ol 
the  state,  provided  the  ordinary  une  of 
auch  roadB  be  not  obatructed.  This  sec- 
tion makes  no  provision  for  compeusatlon 
to  owners  wboae  Innda  abut  onaucb  road. 
Sectlona  1288, 1280,  provide  lor  compenaa- 
tlon  to  "the  owners  of  land  •  •  •  over 
which  auch  line  la  proposed  to  be  con- 
Btnieted." 

Staples  &  Mnnford  and  Robert  Stiles, 
for  plaintiff  in  error.  Pollard  &  Sands, 
E.  T.  Lacy,  and  W.  W,  Gordon,  tor  defend- 
ant In  error. 

LAcr,  J.  Tbla  la  a  writ  of  error  to  a 
Jadgment  of  the  circuit  coart  of  New  Kent 
county  rendered  on  the  80th  day  of  Octo- 
ber, 1888.  The  plaintiff  In  error  construct- 
ed Its  teleffraph  line  upon  the  county  road 
In  New  Kent  county,  where  the  said  road 
ran  over  the  lands  of  the  defendant  In  er- 
ror, without  his  consent,  and  without 
condemnation  proceedings,  and  without 
tendering  compeneation,  and  refoains  to 
pay  compenaatton.  therefor.  Aa  la  allesed 
In  the  declaration,  the  defendant, "  against 
the  will  of  the  plaintiff,  and  violently, 
afcalnst  theprotest  of  the  plaintiff,  entered 
upon  the  said  land,  and  cut  down  and  de- 
stroyed the  trees  and  underwood,— -fifty 
pine  trees,  twenty  oalc  trees,  and  other 
treea,  of  the  value  of  91,950,— and  brolce 
down  and  prostrated  a  great  part  of  the 
fencea  of  the  aald  plaintiff,  and  dng  holra  in 
the  land  of  the  plaintiff,  and  putpoststhere 

1  Land  dedicated  by  the  owner  to  the  use  of  the 
public  as  a  street  cannot  lawfully  be  used  for  any 
other  purpose  without  compensation  therefor. 
Packet  Co.  v.  Sorrells,  (Ark.)  8  8.  W.  Rep.  688; 
iee  also  Railroad  Co.  v.  Nestor,  (Colo.)  15  Pac 
Rep.  714,  and  note;  Railroad  Co.  v.  Helsel,  (Uicb.) 
11  K.  W.  Rep.  213;  Thompson  Railroad  Co..  (N. 
JO  14  All.  Rep.  897,  and  note;  Appeal  of  Beidier, 
(Pa.)  17  AtL  Rep.  244,  and  note;  MorUmerv.  Rail- 
way Ca,  6  K.  Y.  -Bapp.  888, 


and  kept  the  aame  there,  etc.,  and  incum- 
bered the  land,  and  hindered  tJbe  plaintiff  In 
the  free  nae  and  enjoyment  thereof. "  Tbe  de- 
fendant pleaded  ^Hot  iffullty. "  and  moved 
the  court  to  remove  the  case  to  thefederal 
court,  which  motion  to  remove  the  case 
the  court  overruled,  and  the  case  proceed- 
ed to  a  trial;  and  upon  the  trial  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
tor  the  sum  of  upon  whlcli  Judgment 
was  rendered  accordingly,  whereupon  the 
defendant,  the  plaintiff  in  error  here,  ap- 
plied for  and  obtained  a  writ  of  error  to 
this  court. 

There  were  sundry  exceptions  taken  at 
the  trial  which  were  asalgned  as  error 
here.  The  flrat  assignment  which  we  will 
consider  is  aa  to  the  refusal  of  the  court 
to  give  to  the  Jury  certain  Instructiuna 
asked  by  the  defendant,  and  the  giving  by 
the  court  of  (»rtaln  other  lostructious. 
The  plaintiff  moved  the  court  to  Instruct 
the  Jury  to  the  following  effect:  That,  "if 
the  Jury  believe  from  tlie  evidence  that  the 
defendant  was,  at  the  time  of  the  commit- 
ting of  the  alleged  trespass  In  the  declara- 
tion mentioned,  and  atlU  la,  a  telegraph 
company  chartered  by  tbla  or  any  other 
atate,  and  that  the  road  along  which  it 
baa  conatrocted  and  maintained,  and  atlll 
is  maintalnlxtgt  Its  tel^raph  line  In  the 
county  of  New  Kent,  was  at  said  time, 
and  still  is,  a  county  road,  then  the  said 
defendant  bad  at  said  time,  and  attll  has, 
the  right  to  construct  and  maintain  Its 
said  line  along  said  county  road,  upon 
any  part  thereof,  to  the  width  or  exteut 
of  80  feet,  whether  the  road-bed  actually 
uaed  by  the  pabllc  waa  and  la  of  such 
width  or  not,  provided  the  ordinary  use 
of  said  road  be  not  thereby  obstructed ; 
and  said  defendant  had  at  said  time,  and 
still  has,  the  right  to  cut  down  and  trim 
out  such  trees  or  limbs,  within  auch  widtb 
or  extent  of  thirty  feet,  aa  might  Interfere 
with  the  proper  and  effective  coustruction, 
maintenance,  and  operation  of  Its  aiUd  line. 
(2)  For  the  exerclae  ol  aach  right  aa  alore- 
aald,  the  d^endant  la  not  required  to  ob- 
tain permission  from,  or  to  make  compen- 
sation to  the  owner  or  owners  of  the  land 
upon  which  said  road  Is  located,  whether 
the  fee-simple  title  to  the  soil  upon  which 
the  road  is  located,  or  the  ipere  easement 
thereon,  be  vested  in  the  public.  (3)  The 
Jury  are  further  Instmcted  that,  although 
the  road-bed  of  said  road  actually  used  by 
the  public  may  not  be  or  have  been  of  the 
width  of  thirty  feet,  and  although  the  over- 
seer of  said  road  may  not  have  complied 
with  the  law  In  keeping  aald  road  clear 
and  amooth,  and  free  from  obatructlona, 
to  the  legally  reuuired  width  ol  thirty  feet, 
yet,  under  the  lawa  and  atatutea  of  the 
commonwealth,  the  defendant  company 
was  authorized  to  use  any  part  of  said 
legal  road  of  thirty  feet  to  the  sameextent 
as  if  said  overseer  had  strictly  complied 
with  the  provleloDB  of  law  requiring  him 
to  keep  said  road  clearof  timber  and  other 
obstructions  to  the  required  width,  and 
the  whole  thirty  feet  been  actually  uaed  by 
tbe  public  aa  a  road. "  But  the  court  re- 
fused to  give  these  Instructions  of  the  de- 
fendant, and  gave  the  following:  "(1) 
The  court  Instructs  the  Jury  that  the  law 
presumes  that  the  ownership  ol  lands 
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along  the  side  of  a  public  road  in  Vli^lnia 
extends  to  the  middle  of  eald  road,  and 
the  burden  ol  proof  la  upon  tbe  party  who 
claims  otherwise  to  show  that  such  Is 
n4>t  the  case  along  tiie  road  where  the 
right  la  controTerted ;  and  the  owner  has 
the  ezclnsiTe  right  to  the  soli,  snbiect  to 
Its  use  for  the  purpoeea  of  the  public,  and 
to  the  right  of  passage  of  the  public  over 
tfaesaiue;  and,  being  owners  of  the  soil, 
they  have  a  right  to  all  of  the  ordinary 
remedies  for  disturbing  of,  or  Injury  to, 
their  freehold  or  possession ;  and  any  act 
of  the  legialatore  which  dlTeets  such  own- 
ers of  their  rights  Is  unconstitutional  and 
Told.  (2)  Tbe  fact  that  a  road  is  a  public 
road  or  highway  dora  not  authorize  the 
digging  of  holes  for  the  purpose  of  erect- 
ing telegraph  posts,  and  the  erecting  of 
posts,  and  tbeestabllshlngatelegrapbline, 
over  tbe  lands  of  a  person,  without  his 
consokt,  although  the  same  may  be  erected 
or  done  on  that  part  of  his  premises  which 
Is  nsed  as  a  public  road."  It  thus  appears 
that  the  claim  of  the  defendant  is  that, 
by  reason  of  the  act  of  assembly  of  Febru- 
ary 10.  1880.  (Acts  1879-80,  pp.  53,  64.)  It 
was  authorized  to  construct  its  telegraph 
poles  and  line  along  the  land  over  which 
the  coonty  road  runs,  without  making 
compensation  therefor,  and  that  it  main- 
tains its  right  to  exercise,  as  to  these 
lands,  the  right  of  eminent  domain  there- 
on,—to  take  and  enjoy  what  belongs  to 
another,  in  the  exercise  of  the  sovereign 
power,  not  only  without  making  any  com- 
pensation therefor,  but  without  any  formal 
proceedings  looking  to  condemnation  ol 
this  property  under  any  of  the  forms  of 
law  whatever. 

If  it  is  once  conceded,  or  in  any  wise  estab- 
lished, that  tbe  land  in  question  belonged 
to  the  plaintiff.  It  was  hie  private  proper- 
ty, his  freehold ;  as  entirely  his  own, 
throaghout  all  its  parts,  as  the  shelter 
which  he  had  erected  around  and  over  his 
hearthstone,  for  his  habitation  and  home, 
and  as  entirely  under  tbe  protecUon  of  the 
laws  against  the  intrusion  as  the  very 
hearthstone  itself.  That  these  lands  are 
the  lands  of  the  plaintiff,  unless  he  has  lost 
them  by  the  creation  of  a  public  road 
across  them.  Is  undeniable, — Is, Indeed,  not 
denied.  Does  the  creation  of  a  public  road 
throagh  tbe  land  divest  him  of  tbe  fee  In 
the  same* 

As  to  the  extent  of  the  right  acquired  by 
the  public  upon  opening  a  highway  In  Vir- 
ginia, Mr.  Minor,  in  his  Institutes,  (vplume 
1,  p.l20,)8ay8:  "The public  acquires  mere- 
ly a  right  of  passage.  The  freehold  and 
all  the  profits  of  the  soil  (that  is,  trees, 
mines,  etc.)  belong  still  to  the  proprietor 
from  whom  the  right  of  passage  was  ac- 
qoired.  He  may,  therefore,  recover  the 
freehold  In  ejectment,  subject  to  the  right 
of  way,  and  may  maintain  an  action  of 
trespass  for  digging  the  ground.  If  It  be 
unknown  from  which  of  two  adjacent  pro- 
prietors a  highway  was  at  first  taken,  or 
U  the  highway  be  the  boundat?  between 
them,  they  are  understood  to  own  each  'ad 
medium  61am  vUb."  Cltdng  Bac.  Abr. 
"Highways,"  ft;  Boiling  v.  Mayor  of  Pe- 
tcTsbDTS.  3  Band.  (Va.)  663;  Home  v. 
Blehards,  4  CaU.  441;  Harris  v.  Elliott.  10 
Pet  at.   And  this  snbject  is  again  referred 


to  by  Mr.  Minor  In  his  second  volume, 
p.  20,  as  to  the  ownership  of  land  adjacent 
to  highways,  when  he  says:  "The  owner- 
ship ttsnaUy  extends  to  the  middle  of  the 
road,  as  In  the  case  of  a  private  stream ; 
or,  11  the  same  party  owns  on  both  sides, 
tbe  whole  road  belongs  to  him,  subject  to 
tbe  public  easement  of  the  right  of  passage 
in  either  case.  Citing  8  Kent,  Comm.  432. " 
In  tbe  case  of  Home  v.  Richards,  supra,  all 
the  judges  delivered  opinions,  and  all  held 
that  the  grant  of  the  right  of  way  does 
not  convey  the  soil,  but  only  the  right  to  a 
way  over.  In  tbe  case  of  Boiling  v.  May- 
or of  Petersburg,  supra, —  a  case  fully 
and  ably  argued  in  this  court  by  the  fore- 
most lawyers  of  that  day, — Judge Carr 
delivered  the  unanlmons  opinion  of  the 
court.  Speaking  asto  the  public  highway, 
he  Hald ;  "  Does  this  disable  the  demandant 
from  recovering  the  land?  It  certainly 
would  not  in  England,  as  many  cases 
show."  CitlngLadev. Shepherd, 28trange. 
1004.  In  that  case  the  defendant  rested 
one  end  of  a  bridge  upon  the  highway. 
Upon  tresspass  brought,  the  court  said: 
"  It  Is  certainly  a  dedication  to  the  public 
so  far  as  the  public  has  occasion  for  It, 
which  is  onlyfor  a  right  of  passage;  butit 
never  was  understood  to  be  a  transfer  of 
the  atwolnte  property  In  the  S'>11."  In 
Qoodtltle  V.  Alker,  1  Burrows,  148,  in  eject- 
ment, a  epeclal  verdict  finding  that  the 
land  was  a  public  street  and  public  high- 
way, Lord  M&NSFiKLD  says:  **1  Bolle, 
A.br.  392,  is  express  'that  the  king  has  noth- 
ing but  the  passage  for  himself  and  hla  peo- 
ple, bntthe  freehold,  and  all  profits,  belong 
to  tbe  owner  <^  tbe  soil/  So  do.  all  the 
trees  upon  It,  and  mines  under  It.  *  *  * 
The  owner  may  get  his  soil  discharged  of 
this  servitude  or  easement  of  a  way  over 
It  by  awritof  ad  quod  damnum.  It  is  like 
the  property  In  a  market  or  fair.  There  is 
no  reason  why  he  should  not  havti  a  right 
to  all  remedies  for  the  freehold,  subject 
still.  Indeed,  to  the  servitude  or  easemrait.- 
*  *  *  An  action  of  trespass  would  lie 
for  an  Injury  done  to  It.  *  •  *  I  see  nu 
groond  why  the  owner  of  the  soil  may  not 
bring  ejectment  as  well  as  trespass."  May- 
or, etc.,  V.  Ward.  X  Wils.  107;  Harrison  v. 
Parker,  6  East,  154.  But  It  is  said  that  In 
this  country  we  acton  a  moreliberal  scale; 
that  the  court  will  look  to  the  great  prin- 
ciples of  public policytandglve'wem  effect: 
that,  the  conveniences  o  the  community 
requiring  highways,  they  muet  be  had; 
and,  as  a  mere  right  of  way  la  not  suffl* 
clent  tor  the  full  enjoyment  of  them,  we 
must  consider  the  commonwealth  as  vest- 
ed with  a  Dase  lee  in  all  public  highways. 

Onr  bnslness  is  with  the  law  as  It  is; 
and,  where  the  power  to  be  exercised  Is  one 
of  so  Important  a  character  as  the  taking 
away  the  property  of  the  citizen,  divesting 
him  of  his  eminent  domain  In  the  soil,  I 
could  not  consent  to  take  the  step  unless 
I  saw  myself  justified  by  some  clear  prin- 
ciple of  thecommun  law,  or  some  plain  en- 
actment of  tbe  statute.  The  English  cases 
are  pretty  strong  evidence  that  the  com- 
mon law  confers  no  such  power.  I  have 
looked  Into  our  statutes,  and  I  can  find 
nothing  there  to  countenance  the  Idea  that 
where  a  road  Is  established  the  fee  In  the 
soil,  either  simple  or  base.  Is  vested  In  the 
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common  wealth.  On  the  contrary,  I  think 
It  la  obvious  that  a  right  of  n^ay  Is  all 
that  the  public  requires,  tearing  the  whole 
fee  In  the  owner  of  the  soil.  It  le  for  the 
use  of  theland  by  the  commonwealth  that 
the  owner  Is  compensated.  There  can  be 
no  question  as  to  what  the  law  Is  In  this 
state.  It  is  well  settled.  In  Warwick  v. 
Mayo,  16  Grat.  B28,  Judge  Allen  delivered 
the  unanimous  opinion  of  this  conrt  to  the 
same  effect.  Speaking  of  a  highway,  he 
says  "the  easement  comprehends  no  inters 
est  in  the  soil,"  and  cites  Judge  Swift  as 
saylng.lD  Peckr.Smlth,l  Conn. 108:  "The 
right  of  freehold  is  not  touched  by  estab- 
lishing a  highway,  but  continues  in  the 
original  owner  of  the  land  In  the  same 
manner  it  was  before  the  highway  was 
establiabed,  subject  to  the  easement.  **  He 
says, further:  "Notwithstanding  theease- 
ment,  theowner  retains  many  and  valuable 
Interests.  •  *  •  He  may  make  any  use 
of  It  not  Inconsletent  with  the  enjoyment 
of  theeasement."  Hare  &  Wallace's  Notes 
to  Dovaston  v.  Payne,  2  Smith,  Lead.  Gas. 
ISO,  where  the  authorities  are  collected. 
After  speaking  of  the  English  rule,  and  the 
decisions  of  some  of  the  states,  he  says: 
"In  Virginia  the  rule  has  been  established 
by  an  authoritative  decision  of  the  very 
point  in  accordance  with  the  settled  doc- 
trine of  the  English  courts, "  —and  refers 
to  Boiling  V.  Mayor  of  Petersbuiv,  sopra. 
If  these  principles  are  thus  settled  In  Vir- 
ginia, as  they  certainly  are,  they  are  equal- 
ly as  firmly  imbedded  in  the  Jurisprudence 
of  numerous  other  states  of  this  country. 
These  are  collected  and  cited  by  Mr.  Angell 
In  his  work  on  Highways,  p.  396,  $  801  et 
seq.,  and  notes.  At  pageSOS.  S  808,  this  au- 
thor says:  "The  principles  of  the  common 
law  in  this  respect  have  been  recognized 
and  adopted  by  the  American  courts,"  cit- 
ing Perley  v.  Chandler,  6  Mass.  454.  Under 
these  principles  the  plaintiff  was  entitled 
to  maintain  trespass  against  the  defend- 
ant when  the  salddefendantstopiwd  upon 
bis  land,  instead  of  passing  along,  and  dug 
up  his  soil,  and  cut  down  hts  trees,  and 
tore  down  and  scattered  his  fence,  unless 
such  taking  of  his  property  was  by  due 
process  of  law,  for  public  uses,  upon  Just 
compensation.  If  the  use  for  which  the 
laud  was  taken  was  a  private  use,  it  conid 
not  be  lawfully  taken  without  his  consent. 
But  the  use  may  be  conceded  to  be  a  pub- 
lic use,  and  yet  to  take  without  Just  com- 
pensation was  unlawful.  Such  taking 
without  authority  of  law  was  a  ti«spass 
and  such  taking  could  find  no  Justification 
In  any  act  of  the  general  assembly.  Art.  5, 
S  14,  Const.  Va.  Itis  claimed  that  the  act 
of  assembly  passed  February  10, 1880,  (Acts 
1879-80,)  authorised  this  company  to  so 
construct  its  works  upon  the  land  of  the 
plaintlfl.  That  act  should  receive  a  rea- 
sonable construction,  and  be  soconstrued, 
U  possible,  as  to  avoid  repugnance  to  the 
constitution;  and  while,  by  that  act,  these 
companies  are  authorized  to  construct 
their  lines  and  fixtures  along  the  county 
roads,  provided  the  ordinary  use  of  the 
road  was  not  obstructed,  it  is  not  express- 
ly provided  that  this  may  be  done  with- 
out eompensatlon.  But  the  provision  Is 
so  as  not  to  obstruct  the  ordinate  nee. 
The  commonwealth  had  and  has  In  these 


roads  nothing  but  the  nse  to  pass  over 
and  along,  and  the  act  provides  that  this 
use  shall  not  be  obsiructed  by  virtue  of 
that  act.  But  at  the  conclnslon  of  this 
paragraph, constituting  the  last  words  In 
it,  are  these  words, "  opon  making  fust 
compensation  therefor;**  and  then  follow 
the  provisions  of  the  law  which  provide 
fur  the  proceedings  necessary  to  ascertain 
what  is  Just  compensation  by  condemna- 
tion proceedings.  This  was  certainly  the 
provision  of  the  act  as  to  lands  of  persons 
generally ;  and,  If  the  lands  upon  which 
the  highway  runs  is  the  private  property 
of  the  citizen,  which  it  clearly  is,  should 
no  this  language  be  held  to  apply  to  such 
land  aswellas  toothers?  Why  not?  The 
commonwealth  bas  no  more  power  to 
grant  the  one  than  the  other.  To  grant 
either  is  to  take  private  property,  and  this 
can  only  be  done  upon  Just  compensation. 
Jt  this  is  the  true  constmctioo  of  this  act, 
the  same  is  in  accordance  with  the  consti- 
tntion  of  the  state;  and  the  plaintiff  was 
entitled  to  maintain  bis  suit  against  acor- 
poration  which  neither  took  lawfully,  nor 

§ald  Just  compensation.  But  if  the  act 
oes  provide  for  the  taking  of  this  private 
property  without  compensation,  then  it  Is 
void  for  repugnancy  to  the  constitution  of 
the  state,  and  the  plaintiff  was  entitled  to 
recover;  and  the  Instruction  of  Gte  court 
was  right. 

However,  ft  is  claimed  by  the  plaintiff  in 
en'or  that,  granting  that  the  rights  of  the 
plaintilf  are  what  we  have  stated,  and  the 
commonwealth  has  only  the  right  to  use 
by  going  over,  still  bis  case  is  good,  be- 
cause his  wolrks  are  only  a  nse  of  the  ease- 
ment, and  constitute  no  new  taking,— -no 
additional  servitude.  WewlU  now  brieOy 
consider  this  argument. 

Theright  in  thecommon  wealth  is  to  use 
by  going  along  over.  This  is  the  extent 
of  the  right.  If  the  ripfht  was  granted  to 
the  defendant  to  go  over  simply  to  carry 
Its  messages,  then  the  right  granted  was 
In  existence  before  the  grant,  and  the  right 
to  go  over  Is  not  only  not  disputed,  but 
distinctly  admitted.  This  is  the  servitude 
over  the  land  fixed  upon  it  bylaw,  and  the 
whole  extent  of  it.  If  anything  more  is 
taken.  It  is  an  additional  servitude,  and  is 
a  taking  of  the  property,  within  the  mean- 
ing of  the  constitution.  To  take  the 
whole  BQbJect,  the  land  in  fee,  is  a  taking. 
This,  however,  is  the  meaning  of  the  term 
only  in  a  limited  sense,  and  In  the  narrow- 
est sense  of  the  word.  The  constitntlonal 
provision  which  declares  that  property 
shall  not  be  taken  for  public  use  without 
Just  compensation  was  Intended  to  estat>- 
llsh  this  principle  beyond  l^slatlve  con- 
trol, and  it  Is  not  necessary  that  property 
should  be  absolutely  taken.  In  the  sense  of 
completely  taking,  to  bring  a  case  witbin 
the  protection  of  the  constltatlon.  As 
was  said  by  a  learned  Justice  of  the  su- 
preme court  of  the  United  States:  '*lt 
would  be  a  very  curious  and  unsatisfacto- 
ry result,  if,  in  construing  a  provision  ol 
constitutional  law  always  understood  to 
have  been  adopted  for  protection  and  se- 
curity to  the  rights  of  the  Indtvldnal  as 
against  the  government,  and  which  has 
received  the  commendation  of  Jurlsrta. 
statesmen,  ud  commmtatora,  as  placing 
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the  Just  principles  of  the  common  law  on 
that  subject  liejond  thepowerof  ordinary 
legislation  to  change  or  control  them,  it 
sliall  be  held  that,  if  the  govemraent  re- 
frains from  the  absolute  conreralon  of  real 
pru])erty  to  the  uses  of  the  public,  it  can 
destroy  its  value  entirely;  can  inflict  irrep- 
arable and  permanent  injury  to  any  ex- 
tra t;  can,  In  effect,  subject  it  to  total  de- 
Ktructlon, — without  making  any  compen- 
sation, because,  In  the  narrowest  sense  of 
that  wurd,  it  Is  not  taken  for  the  public 
use.  Such  a  construction  would  pervert 
the  constitutional  proTision  into  a  re- 
striction upon  the  rights  of  the  citizen,  as 
tUose  rif;hts  stood  at  the  common  law,  in- 
stead  of  the  goTemment,  and  make  it  an 
authority  forlnvaaton  of  private  right  un- 
der the  pretext  of  the  public  good,  which 
had  no  warrant  in  the  laws  and  practices 
of  our  ancestors."  Justice  Miller  in 
Pnmpelly  v.  Green  Bay  Co,,  13  Wall.  166. 

It  is  obvious,  and  it  Is  so  held  in  mauy 
eases,  that  the  construction  of  a  railroad 
upon  a  highway  Is  an  additional  servitude 
upon  the  laud,  for  which  the  owner  la  enti- 
tled to  additional  compensation.  Cooley, 
Const.  Lim.  548;  Ford  v.  Railroad  Co.,  14 
Wis.  €16:  Pomeroy  v.  Railroad  Co.,  16 
Wis.  640.  And  the  power  of  a  legislature 
to  authorise  a  railroad  to  be  constructed 
on  a  ciimmon  highway  Is  denied  upon  the 
frroond  that  the  original  appropriation 
permitted  the  taking  for  the  purposes  of  a 
common  highway,  and  no  other.  The 
nrlnelple  Is  the  some  when  the  land  is  tak- 
en for  any  other  purpose  distinct  from  the 
original  purpose,  and  the  reasoning  in 
the  two  eases  Is  applicable  to  each.  In  the 
ease  of  Imlay  v  Railroad  Co.,  26  Conn.  256, 
it  Is  said :  "  When  land  is  condemned  for  a 
special  purpose,  on  the  score  of  public  util- 
ity, the  sequestration  Is  limited  to  that 
particular  use.  Land  taken  for  a  highway 
Is  nut  thereby  eonverUbie  Into  a  common. 
Ab  tbe  property  is  not  tak«.  but  the  use, 
only,  the  right  of  the  public  Is  limited  to 
the  use— tbe  epeelflc  use— for  which  the 
proprietor  has  been  divested  of  a  complete 
dominion  over  his  own  estate.  Theseare 
propositions  which  are  no  longer  open  to 
discnssion."  Nicholson  v.  BallroadCo.,  22 
Conn.  85:  Railroad  Co.  t.  Btelner,  44  Oa. 

In  the  case  of  a  telephone  company, 
tbe  chancellor,  in  the  case  of  Ilroome  v. 
Tdephone  Co.,  7  Atl.  Rep.  851,  held  that, 
In  order  to  Justify  a  telephone  compay  In 
itetting  up  poles  In  the  highway,  It  must 
show  that  it  has  acquired  the  right  to 
do  so,  either  by  contract  or  condem- 
nation, from  the  owner  of  the  soil, 
saying:  "The  cumplainat  seeks  relief 
axainst  an  invasion  of  bis  proprietary 
rieht  to  his  land.  The  defendants,  a  tele- 
phone company,  without  any  leave  or 
lieeuKe  from,  or  consent  by,  him,  but,  on 
the  other  hand,  against  his  protest  and  re- 
monstrance, and  In  disregard  of  his  wam- 
iDgand  express  prohibition,  and  without 
nmdemnatlon,  or  any  steps  to  that  end, 
Kt  up  their  poles  upon  his  land.  *  *  * 
What  has  been  said  Is  sufHclent  of  itself  to 
establish  the  right  of  the  complainant  to 
relief :  for,  in  order  to  Justify  the  defend- 
ants in  setting  up  the  poles,  it  is  necessary 
for  them  to  show  that  they  have  acquired 
the  rigbt  todoso.elther  by  consent  or  con- 


demnation, from  the  owner  of  the  soli." 
As  to  these  rights  of  the  owner  of  the 
soil,  see  9  Amer.  &  Eng.  Cyclop.  Law,  tit. 
"Highways."  VII.  §  2;  Telegraph  Co.  v. 
Bamett,107  111.  508;  South  Western  R.  Co. 
V.  Southern  &  A.  Tel.  Co.,  46  Ga.  43;  Tele- 
graph Co.  V.  Rich,  19  Kan.  517;  Willis  v. 
Telegraph  Co.,  34  N.  W.  Rep.  337. 

Tliat  the  erection  of  a  tel^rapb  line  up- 
on a  highwayis  an  additional  servitude  Is 
clear  from  the  authorities.  That  Itissuch 
is  equally  clear  upon  principle.  In  the  light 
of  the  Virginia  cases  cited  above.  If  the 
rigbt  acquired  by  the  commonwealth  in 
the  condemnation  of  a  highway  is  only 
tbe  right  to  pass  along  over  the  highway 
for  the  public,  then,  if  the  untaken  parts  of 
the  land  are  his  private  property,  to  dig 
up  the  soil,  is  to  dig  up  his  soil;  to  cut 
down  the  trees,  is  to  cut  down  his  trees; 
to  destroy  the  fences,  is  to  destroy  bis 
fences;  to  erect  any  structure, to  afQx  any 
pole,  or  put  ill  and  upon  tbe  land,  1b  to 
take  possession  of  bis  land ;  and  all  these 
Interiere  with  his  free  and  unrestricted  use 
of  his  property.  It  the  commonwealth 
took  this  without  Just  comprasation,  it 
would  be  a  violation  of  the  constitution. 
The  commonwealth  cannot  constitution- 
ally grant  It  to  another. 

It  is  true  that  tbe  use  of  tbe  telegraph 
company  Is  a  public  use.  That  company 
Is  a  public  corporation,  as  to  which  the 
public  has  rights  which  tbe  law  will  en- 
force. But  these  public  rights  can  only  be 
obtained  by  paying  for  uiem.  The  use, 
while  in  one  sense  public,  Is  not  for  the 
public  generally.  It  is  for  the  private 
profit  ol  the  corporation.  It  is  its  busi- 
ness enterprise,  engaged  In  for  gain.  Its 
services  can  only  be  obtained  upon  their 
being  paid  for.  There  is  no  reason,  either 
in  law  or  In  common  Justice,  why  It  should 
not  pay  for  what  It  needs  In  tbe  prosecu- 
tlon  of  its  business.  Upon  this  burden  be- 
ing placed  upon  It,  H  can  complain  of  no 
hardship.  It  Is  the  common  lot  of  all.  If 
the  said  company  has  use  for  the  private 
property  of  a  citizen  of  this  common  wealth, 
and  it  Is  of  advantage  to  it  to  have  the 
same,  it  Is  illogical  to  argue  that  the  prop- 
erty is  of  small  value  to  tbe  plaintiff,  and. 
In  the  aggregate,  a  great  matter  to  the 
plalntlB  in  error.  This  argument  Is  not 
worth  considering.  It  cuts  at  the  very 
root  ol  the  rights  of  property.  It  would 
apply  with  equal  force  to  all  the  transac- 
tions of  life.  It  Is  sufficient  to  soy  the 
eegis  of  the  constitution  is  over  this  as 
over  all  other  private  propOTty  rights,  and 
there  is  no  power  whinta  can  divest  it  with- 
out Just  compensation. 

We  think  the  Instructions  of  the  circuit 
court  were  clearly  right,  and  there  is  no 
error  therein. 

There  Is  no  error  In  the  process  In  the 
case.  It  was  made  as  provided  by  law 
against  a  noo-resident  corporation  having 
no  officer  or  agent  resident  in  the  county. 

There  was  no  error  in  the  refusal  of  the 
court  to  remove  the  case  from  New  Kent 
County.  Not  thesllghtest  ground  is  shown 
for  it.  And  It  may  be  remarked  that  the 
plaintiff  in  error  selected  its  forum  when 
it  thus  unlawfully  invaded  the  property 
rights  of  one  of  the  citizens  of  that  county. 

As  to  the  contention  concerning  thesum- 
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monlDf?  of  the  }ury  by  tbe  eberiff,  because 
■be  was  interested  in  the  suit,  there  is  no 
error  In  that  action  of  the  court  below : 

(1)  Because  tbe  sheriff  does  not  appear  to 
be  in  any  wise  interested  in  tbe  suit;  and 

(2)  becaube  the  sheriff  did  not  Infactselect 
the  jury.  Upon  objection  made,  the  Judge 
made  out  the  list,  and  save  It  to  the  depu- 
ty-sheriff, to  summon  the  required  venire. 

Upon  the  whole  case,  we  are  of  opinion 
that  ther^  is  no  error  In  the  Judj^ment  ap- 
pealed from, and  thesamemust  beaffirmed. 

Fauntlbboy  and  Hinton,  JJ.*  concur- 
ring. 

Lewis,  P.,  (dissenting.)  I  take  a  very 
different  view  of  tbe  case  from  that  taken 
In  the  opinion  of  the  court  Just  read ;  and. 
as  the  case  Is  an  important  one,  I  will 
state  the  reasons  for  my  dissent.  I  agree 
that  the  act  of  February  10, 1880,  does  not 
provide  lor  additional  compensation  to 
the  owners  of  iands  abutting  on  highways 
along  which  telegraph  lines  may  be  con- 
structed, and,  therefore,  that  the  :iuestion 
In  the  case  Is  whether,  on  tbat  account, 
the  Rctls  constitutional.  But.  before  pro- 
ceeding to  diKCUsa  tbat  question,  I  will  re- 
mark that  the  L-ase,  as  presented  by  the 
record,  is  quite  an  extraordinary  one. 
Tlie  plaintiff  sued  to  recover  damages  to 
the  amount  of  $1,950.  Although  the  as- 
sessed fee-simplevaluti  of  hii^land  abutting 
on  the  highway  is  only  $175.  yet  the  Jury 
returned  a  verdict  for  $550  damages ;  and 
the  alleged  injury  consists,  as  far  as  I  can 
ascertain  from  the  record,  in  planting  u 
fldngle  pole,  Strang  with  wire,  on  so  much 
of  the  highway  as  passes  over  the  plain- 
tiffs land,  and  "cutting  trees  and  under- 
wood "that  grew  upon  the  highway, from 
nil  which  the  inference  seems  to  have  been 
drawn  by  the  Jury  and  the  court  below 
tbat,  if  the  plaintiff's  land  is  worth  little 
or  nothing  for  taxatiofl,  Its  value  for  tele- 
graph purposes  is  enormous.  Inasmuch, 
however,  as  no  formal  bill  of  exceptions 
was  tiled  to  tbe  action  of  thecourt  in  over- 
ruling the  defendant's  motion  to  set  aside 
the  verdict,  although  the  record  recites 
that  an  exception  was  taken,  and  there  is 
no  certificate  of  the  facts  proven,  or  of 
the  evidence.  I  will  confine  myself  to  the 
question  of  tbe  constitutionality  of  tbe 
act:  and  that  depends  upon  whether  the 
use  of  the  highway  for  a  telegraph  line  is 
a  new  servitude  upon  the  soil,  or  whether 
it  is  included  intheorlglnalapproprlation. 
If  the  latter  view  be  llie  correct  one,  then 
there  has  been  no  taking  of  the  plaintiff's 
property,  within  the  meaning  of  tbe  con- 
stitution, under  the  act  in  question,  but 
simply  the  grant  of  a  privilege  to  use  a 
public  easement,  which  has  already  been 
paid  for,  and  which  is  subject  to  the  regu- 
lation and  control  of  the  legislature. 

What,  then,  is  the  nature  and  extent  of 
the  piilillc  easement  in  land  condemned  for 
a  highway?  The  plain  tiff  contends  tbat 
it  Is  merely  a  right  nf  passage,  and  noth- 
ing more;  and  Boiling  v. Mayor  of  Peters- 
burg, 8  Rand.  (Va.!  BiB3,  is  referred  to  in 
pupportof  thlBposltion.  That  case,  which 
adopts  the  language  of  theaucient  author- 
ities on  the  subject,  does  Indeed  so  bold; 
and  when  ft  was  decided  ttaelangnage  used 


was  sufRciently  comprehensive  to  cover 
every  then  known  mode  of  enjoying  the 
public  right.  But  elnce  that  time  dviUm- 
tlon  has  advanced.  New  modes  of  nsfnfE 
the  public  highways  have  been  discovered, 
and,  as  tbe  common  law  adapts  Itself  to 
the  constantly  changing  wants  and  condi- 
tions of  society,  the  courts  have  held — and 
rlgbtly,  I  think— that  the  view  contended 
for  by  the  plaintiff  is  altogether  too  nar- 
row and  restricted.  So  that  the  principle, 
as  now  established,  is  that  tbe  blgfawaya 
of  a  state  are  not  only  open  and  free  tor 
travel  and  traffic,  but  that,  with  tbe  assent 
of  the  legislature,  they  may  be  devoted, 
under  the  original  appropriation,  to  such 
other  public  uses  as  areconslstesit  witb 
their  use  as  public  thoroughfares.  "  The 
more  ancient  decisions, "  saysAngell,"  lim- 
ited the  rights  of  the  public  [in  highways] 
to  that  <H  passage  and  repassage,  and 
treated  any  Interference  of  the  soil  other 
than  was  necessary  to  the  enjoyment  of 
this  right  as  a  trespass.  But  the  modem 
decisions  have  very  much  extended  the 
public  right,  and  particularly  in  the  streets 
of  populous  cities.  **  And  tbw  he  goes  od 
to  say  tbat,  "  whether  the  corporation  be 
the  user  of  the  fee,  •  •  •  or  whether  It 
be  merely  tbe  trustee  of  the  streets  and 
highways  a«  such,  Irrespective  of  any  title 
to  tbe  soil,  it  has  tbe  power  [with  the 
sanction  of  tbe  l^slature]  to  authorize 
their  appropriation  to  all  soch  uses  as  are 
conducive  to  the  public  good,  and  do  not 
Interfere  with  their  complete  and  unre- 
stricted use  as  highways;  and, In  dolns 
so.  It  Is  not  obliged  to  confine  Itself  to  such 
uses  as  have  already  been  permitted.  As 
civilization  advances,  new  uses  may  be 
found  expedient. "   Ang.  &  I).  High  w.  §  .312. 

Another  author,  in  treating  of  tbe  same 
subject,  uses  this  language:  "Tbe  use  of 
property  taken  by  the  right  of  eminent 
domain  Is  notconfined  to  tbe  precise  mode 
or  kind  of  use  which  was  in  view  at  lAie  time 
of  the  taking,  but  may  extend  to  other 
modes,  which  were  then  unpracttced  and 
unknown.  When  proiKrty  has  been  taken 
for  a  public  use,  and  full  compensation 
made  for  the  fee  or  a  perpetual  easement, 
its  subsequent  appropriation  to  another 
public  use— certainly,  if  one  of  a  like  kind — 
dotMi  not  require  further  compensation  to 
the  owner. "  Pierce.  B.  E.  233. 

One  of  the  numerous  cases  In  which  this 
principle  has  been  decided  is  Chase  v.  Man- 
Qfacturlng  Co.,  4  Cush.  152,  In  which  case 
Chief  Justice  Suaw  said  that  where,  under 
the  authority  of  the  legislature,  in  virtue 
of  the  sovereign  power  of  eminent  domain, 
private  property  has  been  taken  for  a  pub- 
lic use,  and  a  full  compensation  for  a  peiv 
petual  easemrat  In  land  has  been  paid  to 
the  owner  therefor,  and  afterwards  the 
land  Is  appropriated  to  a  public  use  of  a 
like  kind,  no  new  claim  for  compensation 
can  be  sustained  by  the  owner  of  the  land 
over  which  it  passes.  And  to  the  same 
effect  Is  Peddicord  v.  Bailroad  Co..  »4  Md. 
463,  In  which  case  It  was  held  that  the  use 
of  the  bed  of  a  turnpike  for  the  purpose  of 
a  passenger  railway  was  not  a  new  and 
distinct  servitude,  which  entitled  the  abut- 
ting owners  to  new  compensation,  be- 
cause. In  the  opinion  of  the  court,  such  use 
did  not  exclude,  or  seriously  Interfere  with. 
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the  original  modes  In  which  the  highway 
was  used,  bat  simply  added  another  In  Tniv 
therance  of  the  same  ^neral  object.  "It 
is  true,"  said  the  court,  "that  when  the 
light  of  way  was  originally  acquired,  and 
when  it  was  granted  to  the  turnpike  com- 
pany,it  was  not  actnally  contemplated  by 
any  of  the  parties  to  the  acqnlRltlon  and 
grant  that  it  woald  be  used  tor  a  passen- 
ger railway,  yet  it  may  be  said  to  hare 
been  within  the  legal  contemplation  of  all 
that  it  wau  to  be  used  for  all  purposes  ity 
which  the  object  of  its  creation  as  a  public 
hlfrhway  coald  be  promoted.  The  parties 
looked  to  the  future  *  *  •  as  well  as 
to  the  then  present;  and  it  cannot  be  sup- 
posed that  the  authors  of  Its  existence  in- 
tended otherwise  than  that  it  should  re- 
spond to  whatever  demands  new  Impror^ 
ments  and  increased  facilities  might  make 
upon  it,  BO  only  that  such  demands  must 
he  always  consistent  with  Its  character 
anil  purpose  as  a  public  highway. " 

The  same  principle  is  laid  down  with 
great  force  and  clearness  by  Chief  Justice 
Shaw  In  Com.  v.  Temple,  14  Gray,  69.  In 
that  case  it  was  held  that  all  public  ease* 
menta  intended  for  common  and  general 
benefit,  whatever  may  be  their  nature  and 
character,  are  under  the  control  and  regu- 
lation of  the  l^slature,  exercising  the 
sovereigrn  power  of  the  state,  and  there- 
lore  it  was  competent  for  that  body  to  au- 
thorize a  street  railway  to  be  constructed 
and  maintained  by  a  private  corporation 
in  the  public  highway.  "  It  is  the  great 
merit  of  the  common  law, "  said  the  emi- 
nent Jurist  who  spoke  for  the  court,  "  that 
It  Is  founded  apon  a  comparatively  few 
broad,  general  principles  of  Justice,  fitness, 
and  expediency,  the  correctness  of  which 
is  generally  acknowledged,  and  which  at 
first  are  few  and  simple,  but  which,  carried 
out  in  their  practical  details,  and  adopted 
to  extremely  complicated  cases  of  fact, 
give  rise  to  many,  and  often  perplexing, 
questions.  Yet  these  original  principles 
remain  fixed,  and  are  generally  compre- 
hensive enough  to  adapt tliemselresto  new 
institutions  and  conditions  of  society, 
new  modes  of  commerce,  new  usages  and 
practices,  as  the  progress  of  society,  in  the 
ttd vaacement  of  civilization,  may  require. " 

So,  in  the  subsequent  case  of  Attorney 
General  v.  Itnllroad  Co.,  125  Mass.  515,  ft 
was  again  decided  that  It  Is  within  the 
power  of  the  legislature  to  authorize  the 
construction  of  a  street  railway  without 
the  consent  of  the  adjoining  proprietors, 
and  without  additional  compensation  to 
them ;  that  the  future  alteration  and  use 
ol  public  streets  for  public  travel  must  al- 
ways besubject  to  reasonable  modification 
by  future  l^slation;  that  the  compensa- 
tion of  the  adjoining  land-owners  must  be 
presumed  to  have  been  adjnsted  to  such 
future  changes;  and  thattbelrconvenlence 
may  be  affected  thereby  without  impairing 
any  constitutional  right  to  additional 
compensation.  In  other  words,  that  any 
inconvenience  or  annoyance  resulting  from 
such  changes  Is  a  merely  incidental  injury, 
or  damnum  absque  inifaria;  Just  as  this 
court  has  repeatedly  decided  with  respect 
to  incidental  injuries  to  land-o  wneracaused 
bv  the  alteration  In  a  lawful  manner  of 
the  grade  of  a  public  street.  Smith  v.  City 


Council  of  Alexandria,  88  Qrat.  SOS;  Keh> 
rer  v.  Richmond  City,  81  Va.  745. 

In  Cooley,  Const.  Llm.  562,  665,  the  au- 
thor says,  after  remarking  that  when  prop- 
erty Is  appropriated  for  a  public  way,  and 
the  proprietor  is  paid  for  the  public  ease- 
ment, the  compensation  is  generally  esti- 
mated, In  practice,  at  the  value  of  the  land 
Itself,  says,  further,  that  "astrong  IncUna- 
tlon  is  apparent  to  bold  that,  when  the 
fee  in  the  pnbllc  way  is  taken,  *  *  *  It 
is  taken  for  any  public  use  whatever  to 
which  the  public  authorities,  with  the  leg- 
islative assent,  may  see  fit  afterwards  to 
devote  it  in  furtherance  of  the  general  pur- 
pose of  the  original  appropriation ;  and,  If 
this  Is  so,  the  owner  must  be  held  to  be 
compensated  at  the  time  of  the  original 
taking  for  any  sach  possible  nse.  **  There 
is  no  material  difference  In  principle,  how- 
ever, as  the  author  points  out  In  a  note, 
with  regard  to  the  extent  of  the  rights  of 
the  public  in  a  highway,  whether  the  fee 
Is  In  the  public  or  In  the  adjacent  land- 
owner, or  In  some  third  person.  In  either 
case  the  legislature  may,  without  provid- 
ing for  additional  compensation,  author- 
ize such  uses  to  be  made  of  the  highway  as 
are  conducive  to  the  public  convenience, 
and  not  repugnant  to  the  purposes  of  tiie 
original  appropriation.  Barney  Keo- 
kuk, 94  0.  S.  324. 

In  many  of  thestates  of  the  Union  It  has 
been  held  that  the  use  of  the  highway  even 
for  a  steam  railway  Is  not  an  addltioual 
bnrden  upon  thelahd  ot  the  adjoining  pro- 
prietor which  entitles  him  to  Increased 
compensation ;  and  so  It  was  held  In  the 
case  last  mentioned;  the  supreme  court, 
in  that  particular,  following  the  local  law 
of  Iowa,  In  which  state  thecasearose.and 
was  decided.  The  weight  of  authority, 
however,  is  the  other  way :  the  Idea  being 
that  such  a  use  of  the  highway  is  incon- 
sistent with  Its  use  by  the  general  public, 
to  which  It  bad  been  legally  appropriated. 
And  Judge  Dillon  says  that,  while  there  Is 
solid  ground  to  distinguish  between  steam 
and  horse  railways,  yet  there  is  much  to 
recommend  as  sound  the  view  that,  where 

Property  Is  acquired  for  a  street,  it  may 
e  used  as  a  street  under  the  original  ap- 
propriation,In  Bucl)  way  as  the  legislature, 
representing  the  public,  and  best  acquaint- 
ed with  the  public  needs,  may  authorize. 
2  Dill.  Mun.Corp.(3d  Ed.)§722.  Thiswas, 
substantially,  the  view  taken  by  Cblel  Jus- 
tice Gibson,  with  whom  the  whole  court 
concurred,  in  the  case  of  the  Philadelphia 
&  T.  R.  Co.,  6  Whart.  25,  where  It  Is  said 
that, as  In  England  a  highway  Uthe prop- 
erty of  the  king,  as  pareus  pattiie,  so  here 
It  Is  subject  to  the  paramount  author- 
ity of  the  legislature  In  the  regulation  of 
its  use  by  carriages  or  means  of  locomo- 
tion "yet  to  be  Invented,"  and  that  the 
remedy  for  an  abuse  of  this  power  Is  with 
the  people,  who  by  changing  their  rules 
may  change  thelaw.  And  It  1b  not  easy  to 
see  why,  upon  principle,  this  should  not  be 
regarded  as  the  trae  solution  of  this  whole 
matter. 

In  some  ot  the  cases  a  distinction  Is  sug- 
gested between  highways  In  the  conn^ 
and  streets  within  the  limits  of  cities  or 
towns,  according  to  which  the  latter  may 
be  used  for  morevariotu  uses  than  thefop- 
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mer,  an  for  laylne  gas  cuid  waterplpes.  the 

constractlon  of  Doree  railways,  sevrera, 
levees,  wharrea,  and  other  accommoda- 
tions for  the  public.  But,  as  both  the 
blfch¥pay  and  the  street  are  opened  lor  the 
same  j^neral  purpose,— and  a  street  Is  a 
hlsbway, — there  would  seem  to  be  no 
sound  basis  for  such  a  distinction. 

Much  of  the  conhiBlon  In  the  decisions 
on  the  subject  of  the  constitutional  power 
of  the  legislature  over  highways  is  owing. 
It  seems  to  me,  to  a  failure  to  discriminate 
between  the  uKe  for  which  a  highway  is 
appropriated  and  the  modes  of  using  It. 
Hence,  in  passing  upon  such  questions,  a 
clear  idea  of  what  a  highway  Is  ought  al- 
ways to  be  kept  in  view.  And  what  is  a 
highway?  Perhaps  no  better  definition 
of  It,  in  tbeligbt  of  reason  and  the  modern 
decislona,  can  be  given  than  to  say  that  it 
is  a  road  or  thoroughfarefortheuse  of  the 
general  public,  for  the  purpose  of  Inter- 
commnnication,  which  embraces  the  right 
to  use  the  highway  not  only  tor  passage, 
but  for  the  transmission  of  intelligence. 
Formerly,  as  before  remarked,  the  only 
mode  by  which  intelligence  could  be  trans- 
mitted orerahlghway  was  by  passlngover 
it.  But  it  is  not  so  now.  The  discoreiy 
of  the  tel^rapfaand  the  telephone  has  rev- 
olutlonlxed  the  methods  of  intercommuni- 
cation ;  and  I  am  unable  to  perceive  ^vhy, 
when  amessage  is  sent  over  atelegraph  or 
telephone  wire  erected  on  the  pabTic  high- 
way, the  same,  or  snbstantialfy  the  same, 
use  is  not  made  of  the  highway  as  when  a 
message  is  sent  over  it  by  a  messenger  on 
foot  or  on  horseback.  In  the  one  case,  as 
was  well  said  in  the  argument  at  the  bar, 
the  message  goes  with  the  messenger;  in 
the  other,  it  goes  without  a  messenger; 
the  only  difference  being  In  the  mode  of 
sending  it.  And  it  hardly  seems  in  keeping 
with  the  progressive  spirit  of  theeommon 
law,  in  eulogy  of  which  so  much  has  been 
Justly  written,  to  suy  that  the  new  method 
is  not  admissible,  though  with  the  assent 
of  the  legislature,  because  It  was  not 
known  to  Bracton  or  Blackstone.  Said 
the  court  in  Dlckerson  v.  Colgrove.  100  U. 
S.  578:  "Tbe  common  law  la  reason  deal- 
ing by  tbe  light  of  experience  witli  human 
affairs."  And  what  experience  bad  our 
facers  with  electricity  as  an  element  of  in- 
tercommunication in  1825,  when  Boiling  v. 
Mayor  of  Petersburg  was  decided?  None 
whatever.  That  the  new  method  la  not 
inconflistent  with  the  ordinary  use  of  the 
highway  is  to  my  mind  obvious.  Indeed, 
it  is  in  aid  of  It ;  for  it  not  only  furnishes 
vastly  Increased  facilities  of  intercommuni- 
cation.but  it  tends  to  tbe  relief  of  tbe  high- 
way, by  lessening  travel  over  it,  which  In 
populous  cities,  and  even  In  the  country,  is 
nu  small  consideration.  And  here  It  may 
be  remarked  that  the  statute  expressly 
provides  that  in  no  case  shall  a  telegraph 
or  telephone  erected  along  a  highway  ob- 
struct the  ordinary  use  of  tbe  highway. 
Acts  1S79-80.  p.  53;  Code,  §§  1287-1200. 

Aa  to  the  complaint  that,  in  construct- 
ing ita  line,  the  defendant  cut  down  trees 
of  the  plaJntitr,  it  is  enough  to  say  that  it 
appears  from  the  record  that  no  poles 
were  planted,  or  trees  cut,  except  on  the 
highway;  and  this  It  was  as  competent 
for  the  defendant  to  do,  under  tbe  author- 


ity conferred  by  the  legislature  to  con- 
struct its  line,  as  It  was  for  the  public  au- 
thorities. In  tbe  first  Instance,  to  cut  down 
such  trees  as  stood  in  the  way  when  the 
road  was  being  opened  and  constructed. 
Tbe  record  recites  that  "all  of  the  acts 
complained  of  as  done  by  the  defendant 
upon  the  lands  of  the  plaintiff  were  con- 
fined to  the  said  legal  road  of  thirty  feet, 
and  were  necessary  to  the  proper  and  ef- 
fective construction,  maintenance,  and  op- 
eration of  the  said  telegraph  lineof  tbe  de- 
fendant."  In  the  argument  a  number  of 
authorities  were  cited  to  show  that  It  is 
not  competent  for  the  l^slature  tu  au- 
thorize a  telegraph  company  to  construct 
ita  line  over  the  right  of  way  of  a  railroad 
company,  without  making  Just  compeaaa- 
tion  therefor;  and  tbia,  I  take  it.  no  one 
will  deny.  The  road-bed  and  right  of 
way  of  a  railroad  company,  at  least  In 
this  state.  Is  as  much  its  property  aa  its 
rolling  stock,  or  the  money  In  its  treas- 
ury ;  and  the  one  can  no  more  be  lawfully 
taken  without  Just  compensation  than 
the  other.  But  that  Is  a  very  different 
case  from  this,  for  here  I  have  endeavored 
to  show  that  the  plaintiff's  property^  baa 
not  been  taken;  that  notblng  has  been 
granted  but  tbe  right  to  use  a  public  ease- 
ment, which  right,  under  no  circumstances, 
can  last  longer  than  the  easement  Itself. 

Fortunately,  direct  authority  is  not 
wanting  in  support  of  these  views.  The 
precise  question  has  been  adjudicated  In 
two  well-considered  opinions.— one  by  the 
supreme  Judicial  court  of  Masaachusetts 
In  the  case  of  Pierce  v.  Drew,  136  if  ass. 
75 ;  the  other  by  the  aupreme  court  of  Mis- 
souri in  the  case  of  Julia  Building  Aes'n  v. 
Bell  Telephone  Co.,  88  Mo.  258,— in  both  of 
which  cases  It  was  distinctly  held  that  an 
additional  servitude  is  notimposed  by  the 
erection  on  a  public  highway  of  a  tele- 
graph or  telephone  line  under  a  statute 
of  the  state,  and  that  such  statute  is  not 
unconstitutional  because  it  makes  no  pro- 
vision for  additional  compensation  to  the 
owners  of  the  fee  In  the  highway.  In  the 
flrat  mentioned  case  tbe  court,  in  an  able 
and  learned  opinion  by  Mr.  Justice  Dkt* 
ENS,  said:  "The  discovery  of  the  tele- 
graph developed  a  new  and  valuablemude 
of  communicating  Intelligence.  Its  use  is 
certainly  similar  to,  if  not  Identical  with, 
that  public  use  of  transmitting  Informa- 
tion for  which  the  highway  was  originally 
taken,  even  If  the  means  adopted  are  quite 
different  from  the  post-boy  or  the  mail- 
coach.  It  is  a  newly-discovered  method  of 
exercising  the  old  public  easement,  and  all 
appropriate  methods  must  have  been 
deemed  to  have  been  paid  for  when  the 
road  was  laid  out."  And  he  added  that, 
"under  the  clause  to  regulate  commerce 
among  the  states,  conferred  on  congress 
by  the  constitution  of  the  United  States, 
although  tel^raphic  communication  was 
unknown  when  it  was  adopted,  it  has 
heen  held  that  it  istberigbtof  congress  to 
prevent  the  obstruction  of  telegraphic  com- 
munication by  hostile  state  legislation, 
as  it  has  become  an  indispensable  means 
of  Intercommunication."  Citing  Telegraph 
Co.  V.  Telegraph  Co.,96  U.  S.  1.  See,  also. 
Telegraph  Co.  v.  Texas,  105  tJ.  S.  460; 
Telegraph  Co.  v.  Alabama,  ^32  U.  &  472, 10 
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Sup.  Ct.  Rep.  161 ,  and  ctiaes  cited.  Tn  the 
Telephone  Case,  It  was  said :  "  If  a  thon- 
eand  niesaagea  were  dally  transmitted  by 
means  of  telephone  poles,  wires,  and  oth- 
er appliances  used  In  telephoning,  the 
streets,  throiig;h,these  means,  would  serve 
the  same  purpose  which  would  otherwise 
require  its  use  either  by  a  thousand  foot- 
in  es,  horBemen,  or  carriages,  to  effectuate 
the  same  purpose.  In  this  Tlew  of  It,  the 
erection  of  telephone  poles  and  wires  for 
transmission  uf  oral  messagns,  so  far  from 
imposing  a  new  and  additional  servitude, 
would,  to  the  extent  of  each  message 
transmitted,  relieve  the  street  of  a  servl- 
tode  or  nee  by  a  foot-man,  horseman,  or 
carriage. " 

In  opposition  to  these  views  the  case  of 
Telegraph  Co.  v.  Bamett,  107  111.  607,  has 
been  cited.  That  case  was  disapproved 
of  by  both  theMnRsacbasettsand  Missouri 
courts,  and,  I  think,  with  good  reason. 
The  case  decides  that  there  Is  no  difference 
In  principle  between  a  telegraph  and  a 
steam  railway  inaconntryhli^way,  so  far 
as  the  abstract  question  of  servitude  is 
concerned,  and  that,  as  the  railway  Is  an 
additional  servlturle,  so,  also.  Is  the  tele- 
graph. This  reasoning,  to  my  mind,  Is 
fallaclons.  In  the  nature  of  things,  the 
use  of  a  highway  for  operating  a  steam 
railway  more  or  less  excludes  the  ordi- 
nary methods  of  travd,  and  is  attended 
with  other  inconveniences,  besides.  But 
can  this  besaldof  the  telegmpb?  In  what 
way  does  a  telegraph,  erected  on  the  side 
of  a  highway.  In  the  country.  Interfere 
with  the  rights  of  the  abutting  owner,  or 
with  Its  use  as  a  public  thoroughfare? 
Does  It  exclude  or  obstruct  travel?  On 
the  contrary.  It  Is  obviously  much  less  an 
obstruction  than  travelers  on  horseback 
or  In  vehicles  ova-  the  road  usually  are  to 
one  another;  and,  as  to  any  Increased 
dangers  or  annoyance  resulting  from  the 
use  of  fitreets  In  a  city  for  the  stringing  of 
numerous  wires,  of  which  much  has  been 
said,  that  is  not  a  direct  but  an  incidental 
Injury,  which  Isamattertorthel^Hlature, 
and  not  for  the  courts,  to  consider;  for 
nobody  doubts  that  in  such  cases  the  leg- 
islatura  may.  If  It  sees  fit,  require  addi- 
tional compensation  to  the  owners  of  the 
fee  to  be  madt^. 

It  has  never  been  questioned,  co  far  as  I 
am  Informed,  that  the  legislature  may  au- 
thorise tel^^rapb  wires  to  be  laid  beneath 
the  surface  of  a  street  without  additional 
compensation  therefor;  and.  If  this  can  be 
lawfully  done,  the  power  to  authorize  the 
wires  to  be  put  above  the  surface  would 
seem  to  be  equally  clear,  the  difference  be- 
ing a  mere  matter  of  regulation. — as  to 
which,  as  we  have  seen,  the  power  of  the 
legislature  is  unqualified. 

As  to  the  case  of  Warwick  v.  Mayo,  16 
Grat.  62S,  decided  In  1860.  and  to  which 
our  attention  has  been  called,  I  haveonly  a 
word  to  say.  In  that  case,  Allen,  P.,  an- 
nounced the  elementary  principle  that  the 
right  of  freehold  Is  not  touched  by  estab- 
Hshing  a  highway,  but  continues  In  the 
original  owner  of  the  land,  subject  to  the 
public  easement;  and  be  referred,  as  au- 
thority, to  the  case  In  8  Rand.  (Va.)  663. 
But  no  qnestton  that  arises  In  the  present 
case  arose  tn  that  case,  or  was,  probably, 
v.ll8.E.no.l — 8 


dreamed  of;  and,  even  If  It  had  been  de- 
cided that  no  mode  of  using  the  public 
easement  Is  lawful,  without  additional 
compensation  to  the  owner  of  the  fee,  than 
such  as  was  known  and  practiced  a  half 
century  ago,  that  would  be  no  reason.  If 
the  decision  were  wrong,  for  perpetuating 
the  error.  Until  a  comparatively  recent 
period,  no  one  ever  heard  of  an  instrument 
under  seal  bdng  negotiable;  and  yet,  at 
the  present  day.  there  are  sealed  Instru- 
ments the  negotiability  of  which  Is  recog- 
nized everywhere,  not  by  virtue  of  stat* 
utes,but  because  an  advanced  clvillzatlun, 
and  the  consequent  necessltleB  of  com- 
merce, require  it.  In  other  words,  because 
the  common  law  is  expaoslve,  or  rather 
comprehensive,  enough  to  adapt  itself  to 
the  wants  and  conditions  of  modem  so- 
ciety. 

Another  Illustration  may  be  drawn  from 
the  course  of  decision  In  admiralty.  For 
more  than  50  years  after  the  adoption  of 
the  constitution,  the  subordinate  federal 
courts,  following  the  English  det^Ions  de- 
fining the  Jurisdiction  In  admiralty,  held 
that  the  admiralty  Jurisdiction  of  the 
United  States  was  confined  to  tide* water; 
and  so  the  supreme  court  Itself  decided 
in  The  Thomas  Jefferson,  10  Wheat.  428. 
But  In  the  case  of  The  Genesee  Chief,  12 
How.  443,  which  was  a  case  of  collision  on 
Lake  Ontario,  Chief  Justice  Tanby,  speak- 
ing for  the  court.  In  one  of  his  most  cele- 
brated opinions,  pointed  out  that,  while 
the  definition  of  the  Jurisdiction,  so  far  as 
It  related  to  England,  was  a  sound  and 
reasonable  one,  because  In  that  country 
there  were  no  navigable  streams  beyond 
the  ebb  and  flow  of  the  tide,  and  that  at 
the  time  the  eonstitutli>n  was  adopted  the 
definition  was,  for  ail  practical  purposes, 
a  proper  one  for  this  country  also,  yet 
that  It  had  ceased  to  be  so;  and  ac- 
cordingly the  court  declared  that  the  Juris- 
diction extends  to  all  waters  that  are  in 
fact  navigable,  whether  tide-watersornot, 
thus  overruling  Its  own  prerious  decision 
on  the  subject  as  being  erroneous  because 
not  going  far  enough.  In  the  course  of 
his  opinion,  the  chief  Justice  used  language 
which  with  propriety  may  be  quoted  here. 
He  said:  "It  Is  the  decision  In  the  case  of 
The  Thomas  Jefferson  which  mainly  em- 
barrasses the  court  tn  the  present  Inquiry. 
We  are  sensible  of  the  great  weight  to  which 
it  is  ^titled.  But,  at  the  same  time,  we 
are  convinced  that,  If  we  follow  it,  we  fol- 
low an  erroneous  decision  into  which  the 
court  fell,  when  the  great  Importance  of 
tfaequestlon,  as  It  now  presents  itself,  could 
not  be  foreHeen,  and  the  subject  did  not, 
therefore,  recelvethatdtdlberateconsldera- 
tlon  which  at  this  time  would  have  been 
given  to  It  by  the  eminent  men  who  pre- 
sided here  when  that  case  was  decided. 
For  the  decision  was  made  In  1825,  when 
the  commerce  on  the  rivers  of  the  west,  and 
on  the  lakes,  was  In  Its  Infancy,  and  of  IltUe 
importance,  and  but  little  regarded,  com- 
pared with  that  of  thepresent  day."  I  re- 
fertothls  merely  to  showlnto  whaterrors 
courts  sometimes  tall  by  blindly  followlnir 
decisions  that  are  not  applicable  to  our 
own  times  and  circumstances,  forgetting 
that  the  world  Is  moving  onward,  and 
that  common  law  Is  common  sensedeaUng; 
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by  the  light  of  experience  with  human  af- 
faire.  And  it  is  Into  just  each  an  error,  it 
seems  to  me,  that  the  court  has  fallen  in 
the  present  case. 
My  opinion,  therefore.  Is  that  the  act  in 

aaestlon  Is  constitutional  and  valid,  and 
hat  the  Judgment  of  the  drcnlt  eourt 
should  be  reversed. 

Bkoabdson,  J.,  concurring. 


CoBBT  et  a/.  V.  MooBS  et  ai. 

(Supreme  Court  ofAppenls  of  Virfftnia.  March 
2i,  1890.) 

Squitt  FBi.cncE-'MASTSR'B  Report  —  PsTTnoK 

TO  RbBBAB— ACKNOWLBDOMBNT  OV  DSSD. 

1.  A  petition  to  rehear  a  decree  on  tbe  gronnd 
of  newly-discovered  evidence,  wbich  is  not  awom 
to,  and  doea  not  set  forth  the  substance  of  tbe  evi- 
dence and  aUege  that  tt  could  not,  with  the  use  of 
due  diligBDoa,  have  bera  discovered  before  the  de- 
oree  was  entered.  It  fnsofflolent. 

S.  To  a  deed  to  "L.  Triplett,  Jr., "as  tmetee, 
was  attached  a  certificate  of  the  grantor's  ac- 
knowled^ent,  in  tbe  body  of  wbich  the  notary 
tailing  tbe  same  was  described  as  "L.  Triplett,  Jr., " 
but  the  oertlflcate  was  signed  simply  "  L.  Triplktt, 
v.  P. "  Held,  that  it  did  not  appear  that  the  no- 
tary was  the  same  person  aa  the  trustee. 

8.  A  connnissloner'B  report  Is  conclusive.  In 
tbe  absence  of  proof  to  tbe  contrary,  as  to  any  fact 
which  he  Is  directed  to  ascertain,  and  is  not  open 
to  exceptions  after  It  has  been  confirmed,  but  can 
only  be  reached  by  a  petition  to  rehear  tbe  decree. 

Appeal  from  circuit  court,  Rockingham 
county. 

E.  E.  Sttckl^  Mid  John  E.  Roller,  for  ap- 
pellantH.  W.  B.  Cowpton,  S.  C  A//en,and 
Jobu  T.  BartiBt  Sr^^  for  appellees. 

AiCBABDBoif,  J.  This  is  an  appeal  from 
two  decrees  rendered  by  the  circuit  court 
of  RockinKham  county,  in  the  cause  of  J . 
S.  Hameberger.Iate  general  receiver  of  the 
circuit  court  of  Rockingham  county,  who 
sued  for  the  use  of  George  E.  Slpe.  general 
receiver  of  said  court,  on  his  own  behalf, 
and  on  behalf  of  all  the  other  lien  creditors 
of  Charles  A.  B.  Moore,  who  should  come 
into  the  salt  on  the  usual  terms.  The  bill 
alleges  that  said  Hamsberger,  late  receiv- 
er, etc..  for  the  use  of  said  Slpe,  receiver  as 
aforesaid,  recovered  a  Judgment  against 
said  Charles  A.  R.  Moore  at  the  January 
term  ol  said  court,  1885,  for  tbe  sum  ol 
9S96.38,  with  Interest  cuniponnded  accord- 
ing to  law  on  f 96.3^,  part  thereof,  from 
the  8th  of  January,  1879.  and  on  $200,  tbe 
residue  thereof,  from  the  9th  of  January, 
1N79.  and  costs,  f  8.75;  and  with  his  bill  the 
plaintiff  exhibits  a  certified  copy  of  said 
Judgment,  and  alleges  that  no  part  of  it 
hna  been  paid.  The  bill  further  alleges 
that  said  Charles  A.  R.  Moore  owns  a  val- 
uable tract  of  land  In  said  county;  that 
the  Judgmentaforesaidls  avalld  Hen  there- 
on ;  and  that  the  rents  and  profits  ot  same 
will  not  In  five  years  discharge  tbe  Hens 
thereon.  And  theprayer  of  the  bill  is  that 
Charles  A.  R.  Moore  be  made  a  party  de- 
fendant thereto,  and  required  to  answer 
the  same,  but  not  on  oath;  that  process 
may  issue,  and  all  proper  orders  and  de- 
creesbemade  and  inquiries  directed;  that. 
If  It  shall  appeartfaat  the  rents  and  prpfits 
of  said  land  will  not  In  five  years  satisfy 
the  plaintiff's  Judgment  and  other  subsist* 


Ing  Hens  thereon,  that  the  said  land  be 
sold,  and  the  proceeds  thereof  applied  in 
satisfaction  of  said  Judgment  and  other 
liens,  or,  it  such  rents  will  so  aufilce,  then 
that  said  lands  be  rented  out,  and  the 
rents  and  profits  i^tplled  tu  said  Judgmont 
and  other  llois  until  the  ri&me  are  fully  sa^ 
isfled ;  and  for  general  relief. 

Thecausehavlngbeen  r^ularly  matured 
at  the  October  term,  1885,  an  order  of  refer- 
ence was  made  to  ascertain  and  report: 
(1)  The  real  estate  owned  by  the  defend- 
ant Charles  A.  R.Moore;  (2)  the  fee-simple 
and  annual  rental  value  thereof;  (5)  the 
Uena  thereon  In  the  order  of  tbsir  priority ; 
(4)  any  other  matter  deemed  perunent  by 
the  master  or  requested  by  any  party  In 
Interest.  After  due  notice  convening  the 
creditors,  the  master  proceeded  to  execute 
the  decree  by  taking  tbe  account  required, 
and  reporting  tbe  same  to  court.  In 
Statement  A  the  master  reports  the  land 
ol  the  defendant  as  "the  one-half  of  tbe 
Charles  Moore  estate,  assessed  In  1885  at 
913,481;"  that  this  land  Is  still  In  the  name 
ot  tbe  widow  and  heirs  of  Cbarles  Moure, 
deceased,  ou  the  land  books,  but  has  been 
deeded  to  the  defendant  Charles  A.  R. 
Moore,  by  deed  dated  January  25,1877,  and 
recorded  June  27.  1881.  The  master  doee 
not  report  by  whom  this  depd  was  uiade 
to  Charles  A.  R.  Moore,  but  It  appears  else* 
where  in  the  record  that  It  was  made  to 
him  by  his  mother,  Elizabeth  6.  Moore, 
the  widow  of  said  Charles  Moore,  deceased, 
who  reserved  an  annuity  of  $607.4*1  on  said 
land,  from  January  1, 1K77,  to  be  paid  her 
during  her  natural  life.  The  master  re- 
ports the  fee-simple  value  of  the  land  at 
970  per  acre,  and  ite  annual  rental  value 
at  91.000. 

In  Statement  B  the  master  reports  the 
Judgment  and  trust  Hens,  which  are  ar- 
ranged In  four  classes.  In  clasu  1  he  re- 
ports a  lien  by  deed  of  trust,  executed  by 
the  defendant  Charles  A.  R.  Moore  and 
Mary,  his  wife,  and  Elizabeth  0.  Moore,  to 
John  Roller,  trustee,  dated  June  25, 
1881,  and  recorded  Jane  27.  1881.  on  atUd 
tract  of  land,  to  secure  to  Samuel  Shack- 
lett  tbe  sum  of  93.000,  evidenced  by  bond 
dated  Jane  25.  1881.  with  interest  4)ayable 
semi-annually  from  date.  The  master  re- 
ports that  Mrs.  Elizabeth  G.  Moore  Joined 
in  this  deed  ot  trust  for  the  iiuri><)se  of 
waiving  the  lien  of  her  said  annuity  In 
favor  of  the  Shacklett  dt'bt  thereby  se- 
cured; and  the  deed,  wbich  Is  copied  nto 
the  record  here,  shows  that  she  did  so 
waive  the  Hen  of  her  said  annuity.  Thus 
the  trust-deed  tonecure  the  i^hacklett  debt 
became  the  first  Hen  on  tbe  land  oi  the  de- 
fendant Charles  A.  R.  Moore,  and  Is  no  re- 

gorted,and  is  the  only  Hen  rep«>rte<l  In  the 
rst  class,  and,  with  Interest  to  Decemb^, 
5,  \SX5,  amounted  to  93.800.  The  master 
also  reports,  In  this  connection,  that  be  is 
not  Informed  of  any  "claim  against  tbe 
defendant  Charles  A.  R.  Moore  on  account 
of  said  annuity,  and  that  the  annuitant 
Isdead.  Hence,  we  must  Infer  the  annuity 
was  not  reported  as  a  charge  on  the  land. 
In  the  second  cI&hb  tbe  master  reports  a 
Hen  by  truRt-deed  dated  May  29, 18X3,  and 
recorded  June  1,  1883.  and  executed  by 
iliarles  A.  R.  Moore  and  Uary  E., his  wife, 
to  L.  Triplett,  trustee,  to  secure  to  John 
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L.  Pitman  the  sum  of  $6,666.66\,  evidenced 
by  bond  dated  May  29, 1883,  with  interest 
from  date,  payable  semi-annually  on  No- 
vember 29.  1888.  and  May  29.  ISH4,  and 
then  annually  thereafter;  bond  due  May 
29, 1886.  This  Is  the  only  Hen  reported  In 
the  second  class,  and*  with  the  Interest 
thereon  to  the  6th  of  December,  1886, 
amounted  to97,673.32j|f;  and  It  Is  the  valid- 
ity of  this  trast  lien  that  Is  assailed  In  this 
proceeding.  In  class  3  the  master  reports 
the  plaintiff's  Jud^ent,  which,  with  costs 
and  interest  to  December  6, 18S5,  amounts 
to  $601.69.  And  in  the  same  class  there  is 
reported  a  Jtidgn^ient.  rendered  at  the  Jan- 
uary term.  1885.  uf  the  Rockingham  circuit 
court.  In  favor  of  John  E.  Roller  against 
the  d^endant  Charles  A.  R.  Moore,  for 
$388.35.  which,  with  costs  and  interest  to 
December5,1886.amountstof517.63.  John 
E.  Boiler  Is  one  of  the  two  lienore  who 
contest  the  Pitman  lien.  In  the  fourth 
class  the  master  reports  a  Judgment,  ren- 
dered in  the  circuit  court  of  Shenandoah 
county  at  the  September  term,  1885,  In  fa- 
vor of  B.  £.  Stlckly,  administrator  of  £. 
B.  Corey,  deceased,  against  J.  W.  R.  Moore 
and  Charles  A.  R.  Mnure,  for  $1,000,  which 
with  cost  and  Interest  to  December  5,1885, 
amoonted  to  $1,045.66.  E.  E.  Stlckly,  the 
plaintiO  In  this  Judgment,  is  the  other  lien- 
or who  assails  the  Pitman  trust  Hen ;  but 
neither  he  nor  John  E.  Roller  pretend  to 
suggest  any  objection  thereto  until  long 
after  It  was  reported  and  confirmed,  as 
will  presently  be  shown. 

Sucb  being  the  tabulated  statement  of 
Ileus  reported  by  the'ma8ter,tn  concluding 
his  verbal  reportyto  the  court  he  says: 
"No  other  statements  are  deemed  neces- 
sary, nor  are  any  required.  ** 

This  report  was  excepted  to  by  the  de- 
fendant Charles  A.  R.  Moore,  upon  the  fol- 
lowing grounds:  "(1)  Upon  the  ground 
that  the  commissioner  has  failed  to  report 
what  balance.  If  anything,  is  due  upon  the 
annuity  of  $007.46,  from  January  1,  1877. 
reserved  in  thedeed  of  the^th  of  January, 
1S77.  In  favor  of  Elizabeth  G.  Moore,  wid- 
ow of  Charles  Moore,  deceased,  during  her 
natural  lite.  The  said  Elisabeth  O.  Moore 
was  living  on  June  25, 1881.  and  united  In 
the  deed  of  tmst  of  that  date  to  John  B. 
Roller,  trustee.  Her  personal  representa- 
tive Is  a  necessary  party  to  this  cause,  and 
mast  be  brought  before  the  court.  (2) 
Upon  the  ground  that  the  commissioner 
has  failed  to  report  whether  or  not  the 
Joint  obligors  of  C.  A.  R.  Moore,  In  his 
debt  claimed  by  the  complainant,  are  prin- 
cipals or  co-sureties  or  Joint  debtors,  and 
whether  or  not  such  Joint  obllgom  have 
any  property  or  estate  out  of  which  they 
can  be  made  to  contribute  forthe  payment 
of  said  debt,  to  the  exoneration  of  the 
property  of  the  defendant.  (8)  Upon  tlie 
ground  that  there  Is  no  testimony  to  snp^ 
port  the  finding  of  the  commissioner,  ei- 
ther as  to  the  fee-simple  or  annual  rental 
value  of  the  real  estate  of  the  defendant. " 
These  exceptions  were  entered  over  the 
signature  ot  "John  B.  Rollbb,  Att'y  for 
Deft. " 

On  the  13th  of  April,  1886,  the  cause  was 
brought  on  to  hearing  upon  the  papers 
formerly  read,  the  said  report  of  the  mas- 
ter, and  the  exceptions  thereto  filed  by  the 
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dUendant  Charles  A.  R.  Moore,  and  was 
argued  by  counsel ;  when  a  decree  was  en- 
tered recommitting  the  cause  to  the  mas- 
ter, with  Instructions  to  take  further  tes- 
timony upon  the  questions  raised  by  said 
exceptions,  and.  in  accordance  with  such 
testimony,  to  revise  and  reform  said  re- 
port, If  snch  rsTision  be  necessary,  and  file 
the  same  inthecanseon  or  before  the  then 
next  term  of  the  court.  "And  it  appearing 
to  the  court  that  John  E.  Roller,  trustee 
In  the  deed  of  trust  from  C.  A.  R.  Moore 
and  wife  to  secure  Samuel  Shacklett,  as 
set  forth  in  said  commissioner's  report; 
L.  Triplett,  trustee  in  deed  of  trust  from 
said  C.  A.  R.  Moore  and  wife  to  secure 
John  L.  Pitman,  also  set  out  in  said  re- 
port; BndL.Triplett,admlnistratorof  the 
estate  of  Mrs.  Elizabeth  O.  Moore,  deceased, 
•^should  be  made  parties  to  this  suit, "  by 
the  same  decree  they  were  made  parties 
defendant,  and  process  was  directed  to  Is- 
sue, etc.  The  master,  in  pursuance  of  this 
decree,  did  revise  his  report,  and  state  oth- 
er liens,  all  of  which  were  by  Judgment. 
In  so  revising  his  report  the  master,  by 
letter,  consulted  L.  Triplett,  Jr.,  adminis- 
trator of  Mrs.  Elizabeth  G.  Moore,  the 
annuitant  aforesaid,  as  to  propriety  of  re- 
porting said  annuity  as  a  Hen.  In  re- 
sponse, Triplett  wrote  to  the  master: 
"Your  letter  received.  In  reply,  will  say 
that  no  part  of  the  lien  of  Mrs.  B.  O. 
Moore  has  been  paid ;  and  it  will  only  be 
needed  In  the  event  Mrs.  E.  Q.  Moure's  In- 
debtedness exceeds  theassets  In  sight.  As 
she  is  security,"  etc.  "It  can  be  reported 
with  this  explanation :  that  It  will  only 
be  needed  to  pay  such  debts  as  she  may 
owe. " 

The  master  accordingly  reported  the  an- 
nuity lien,  which,  with  Interest  to  March 
80.  18!*7,  the  date  of  the  revised  report, 
amounts  to  $4,951.33.  This  annuity  was, 
of  course,  originally  the  first  lien  upon  the 
land;  but  In  the  deed  aforesaid,  to  secnre 
the  Shacklett  debt,  Mrs.  B.  G.  Muure 
waived  her  priority  in  favorof  said  Shack- 
lett debt,  which  made  her  annuity  the  sec- 
ond Instead  ot  the  first  lien.  Hence,  In  the 
revised  report  of  the  master,  the  Pitman 
tmst  deed  becomes  the  third  Instead  of  the 
second  Hen,  as  In  the  first  report.  And, 
among  the  additional  judgment  liens  stat- 
ed In  the  rerlsed  report,  is  a  Judgment  of 
the  circuit  court  of  Shenandoah  county, 
April  term,  1884,  In  favor  of  George  W. 
Koontz,  general  receiver  of  the  circuit 
court,  against  J.  W.  R.  Moore  and  Isaiah 
Allen,  for  $1,000.  which,  with  Interest  to 
March  30, 1887.  amounted  to  $1,033.25.  In 
the  statement  of  this  judgment  the  name 
ot  Charles  A.  R.  Mooreas  a  Judgm^t  debt- 
or does  not  appear,  nor  does  the  report  of 
the  master  anywhere  explain  why  this 
Judgment  is  reported  as  a  lien  on  thulan<1s 
of  the  defendant  Charles  A.  R.  Moore.  The 
Judgment  Is,  however,  prior  in  point  of 
time  to  the  Corey  Judgment,  reported  in 
class  4  in  the  original  report  of  Hens,  and 
in  the  revised  report  Is  put  In  class  4,  and 
the  displaced  Corey  Judgment  is.  In  the  re- 
vised report,  stated  In  class  7.  The  reason 
why  the  Corey  Judgment  Is  thus  moved 
down  In  the  order  ot  priorities  is  that  two 
prior  Hens  thereto  were  ascertained  and 
reported  In  the  revised  report^and  these. 
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tosether  with  the  Hen  in  taror  of  John  £. 
Roller,  stated  In  the  former  report,  and 
alBO  prior  to  the  Corey  judf^ment,  make 
up  das8  6  in  the  reviaed  rniort.  These 
debtB,  in  the  recapitulation  of  liens  in  the 
revised  report,  are  designated,  respective- 
ly, as  5  (a.)  a  jndgment  In  favor  of  John 
W.  Strlckler,  which,  with  interest  to  3»th 
March,  1887,  amounted  to  f3,047.40  ;  6  (/>.) 
a  lien  In  favor  of  John  £.  Roller,  by  sub- 
rogation, for  f  161.61,  which,  with  interest 
to  30th  March,  1887.  amounted  to  1156.96; 
and6(c,)  the Hrai  reported  Infarorof  John 
£.  Roller  In  class  3  of  the  orl^nal  report,— 
the  three  debts  thus  constituting  class  6 
in  the  recapitulation  of  liens  iu  the  revised 
report,  amountins,  with  Interest  as  afore- 
said, to  the  sum  of  $3,750.81.  In  respect  to 
the  lien  above  referred  to  as  reported  In 
favor  of  John  E.  Roller,  by  subrogation, 
the  master,  in  bis  report,  says:  "It  is 
proper  to  ma^e  some  explanation  of  lien, 
class  6  (a,)  as  to  how  any  portion  of  It  re- 
mains against  the  defendant.  It  Appears 
from  the  statement  of  John  E^.  Roller  that 
In  the  arrangement  of  the  lien  due  to  Geo. 
E.  Kipe,  general  receiver,  per  former  re- 
port, be  paid  the  sum  $167.61  [the  state- 
ment in  recapitulation  of  Hen  Is  $151.61] 
as  of  September  7, 1886,  over  and  above  the 
amount  supplied  him  by  the  defendant; 
hence  Roller  claims  subrogation  for  that 
amount,  which  Is  allowed.  In  his  revised 
report  the  master  also  states  that,  in  ad- 
dition to  the  rpal  estate  reported  in  the 
former  report,  the  defendant  Charles  A.  R. 
Moore  owns  a  lai^  interest— about  one- 
sixth— in  the  Orkney  Springe,  in  Shenan- 
doah county.  This  revised  report  was 
not  excepted  to  by  any  of  the  parties  to 
the  cause,  and,  by  a  decree  entered  there- 
in on  the  14tU  of  April,  1887.  it  was  "In  all 
respects  confirmed  and  approved."  and 
John  E.  Roller  and  L.  Triplett,  Jr.,  trus- 
tees in  the  deeds  of  trust  reported  In  the 
cause,  were  appointed  special  commission- 
ers to  sell  the  real  estate  in  the  blU  and 
proceedings  mentioned. 

Forsomereason.  not  disclosed  in  the  rec- 
ord, no  further  action  was  taken  In  the 
cause  until  the  23d  of  January.  1889,  when 
W.  W.  Roller  wa«  substituted  as  trustee 
In  the  place  of  John  E.  Roller,  and  direct- 
ed to  unite  with  L.  Triplett,  Jr.,  trustee, 
in  executing  said  decree  of  sale  of  April  14, 
1887;  and  accoi-dingly,  on  the  8th  day  of 
March.  1889,  said  W.  W.  Roller  and  L.  Trip- 
lett, Jr.,  did  make  sale  of  said  land,  when 
John  L.  Pitman  became  the  purchaser 
thereof  at  $54  per  acre,  the  sale  aggregat- 
ing $18,323.21.  Pitman  complied  with  the 
terms  of  sale,  and  the  commissioners.  Rol- 
ler and  Triplett,  Jr.,  reported  it  to  the 
court  at  Its  April  term,  1889,  with  the  rec- 
ommendation that  Itbeconflrmed;  where- 
upon the  appellant  here,  the  administrat- 
or of  E.  B.Corey,  together  with  said  John 
E.  Roller,  asked  leave  to  file  their  Joint 
petition,  praying  that  the  said  decree  of 
April  14, 1887,  confirming  the  master's  re- 
port of  liens  as  aforesaid,  be  reheard,  on 
the  alleged  ground  that  the  deed  of  trust 
to  L.  Triplett,  Jr.,  securing  thedebtof  said 
John  L.  Pitman,  was  never  properly  or  le- 
gally admitted  to  record,  because,  it  is  al- 
leged, the  acknowledgment  thereof  was 
takra  by  the  grantee  himself,  and  that* 


therefore,  the  account  of  liens  taken  and 
reported  In  this  cause  by  the  master  com- 
missioner, and  confirmed  by  said  decree 
aforesaid,  emmeonsly  stated  tbelieIw^es^ 
Ing  upon  said  real  estate.  To  the  filing  of 
said  petition  thesald  John  L.  Pitman  filed 
certain  objections  in  writing.  And  the 
cause  coming  on  to  be  further  heard,  on 
the  19th  of  April,  1889.  and  the  court  being 
of  the  opinion  that,  under  all  the  circum- 
stances which  surrounded  the  case,  it 
would  be  unjust  to  disturb  the  decree  of 
April  14, 1887 ;  and  being  further  at  opio- 
lon  that,  by  the  exercise  ot  due  dUigeucs 
on  the  part  of  the  petitioners  the  errors 
complained  of.  If  there  be  any  errors, 
could  have  been  discovered  at  the  time  of 
the  rendition  of  the  decree  of  April  14, 
1887;  and  being  further  of  opinion  that 
there  Is  no  manlfeat  error  upon  the  face  of 
the  record,  and  that  the  certificate  of  ac- 
knowledgment of  the  deed  of  Moore  and 
wife  to  Triplett,  Jr.,  trustee,  was  valid  as 
authority  to  admit  tbesameto  record, — de- 
creed that  leave  to  file  said  petition  bedls- 
allowed,  and  that,  the  sale  to  Pitman  be 
approved  and  confirmed.  The  case  Is  here 
on  appeal,  at  the  Instance  of  said  petition- 
ers, both  from  the  decree  of  April  14, 1887, 
and  the  decree  of  April  19. 1889. 

The  sole  question  to  be  decided  Is,  did 
the  court  below  err  In  its  decree  of  April 
19, 1889,  refusing  the  Joint  petitioners,  Exra 
E.  Stickley,  administrator  of  E.  B.  Corey, 
deceased,  and  John  E.  Roller,  leave  to 
file  their  petition  to  rehear  the  decree  en- 
tered in  thecause  on  the  14th of  April, 1887, 
confirming  the  report  of  liens  and  their 
priorities,  ascertained  and  reported  by  the 
master  In  pursuance  of  a.  former  decree  In 
the  cause.  For  several  reasons,  as  well 
those  set  forth  In  thedecree  conipl^ned  of 
as  those  now  to  be  stated,  we  are  cleariy 
of  opinion  that  said  decree  is  without  sr- 
ror. 

The  petition  does  not  all^e  any  error 
apparent  on  the  face  of  the  decree,  nor  can 
It  oe  said  that  any  such  error  exists.  A 
faint  effort  Is  made,  however,  to  tonnct  the 
claim  to  relief  on  the  ground  of  after-dis- 
covered evidence.  The  petition  all^ires: 
"That  among  the  debts  reported  in  said 
account  of  Hens  Is  a  debt  purporting  to 
have  been  secured  by  a  deed  ol  trust  to  L. 
Triplett,  Jr.,  trustee,  due  to  John  L.  Pit- 
man. That',  if  this  debt  isallowed  to  bold 
the  place  given  It  In  said  rcnwrt  as  a  Hen 
against  said  real  estate,  the  d^ta  doe 
your  petitioners  wlU  not  be  paid.  That 
at  the  time  the  decree  was  entered  your 
petitioners  were  not  aware  of  the  facts 
they  now  present  to  the  court,  and.  In  con- 
sequence ol  such  want  of  information, 
failed  to  file  exceptions  to  said  report  of 
Hens,  if,  Indeed,  any  such  exceptions  were 
necessary.  That  the  said  deed  of  trust 
was  never  properly  or  legally  admitted  to 
record.  The  acknowledgment  thereof 
was  taken  by  the  grantee  himself,  and 
was  Invalid  as  authority  for  the  admis- 
sion of  said  deed  of  trust  to  record.  The 
said  deed  of  trust,  whUe  good  as  between 
the  parties  and  good  as  against  all  gener- 
al creditors  ot  the  defendant  Charles  A.  R. 
Moore,  is  invaUd  and  Ineffectual  as  acalnst 
the  rights  ot  your  petitioners. " 

SocE  b^g  the  character  and  scope  ot  tlift 
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petition,  It  Ib,  It  anytblng,  a  petition  to  re- 
hear an  Interiocatory  decree*  founded  on 
pretended  after^lecorered  evidence,  as  we 
shall  presently  nee.  The  well-establlBhed 
rule  la  that,  whether  the  proceeding  be  by 
bill  of  review  to  a  final  decree  or  by  a  pe- 
tition to  rehear  an  interlocutory  decree,  If 
It  be  founded  on  after-discovered  evidence, 
the  bill  or  petition,  aa  thecaaemay  be,  mqst 
not  only  allege  that  the  new  matter  was 
d'ltKovered  after  the  rendition  of  the  decree 
eought  to  be  reviewed  or  reheard,  but 
should  be  BDpported  by  an  afUdavlt  that 
the  newly-dlBcovered  evidence  conld  not 
have  been  procured,  with  the  nne  of  due 
diligence,  in  time  to  have  been  uaed  when 
the  decree waa  rendered ;  and  the  affidavit 
must  also  state  the  snbstance  of  the  evi- 
dence, which  mnet  be  relevant,  and  not 
merely  cnmulatire,  and  each  as,  if  true, 
ought  to  produce  a  different  result  on  an- 
other hearing.  Lewis,  P.,  In  Trevelyan's 
Adm'r  v.  Lofft,  88  Va.  141, 1  S.  E.  Rep.  901, 
citing  Kendrlck  V.  Whitney,  28  Grat.  64(t; 
Connolly  v.  Connolly,  32 Grat.  667;  Whitten 
V.  8aanderB,  76  Va.  668;  Douglass  v.  Ste- 
nhen8on*s  EzV,  Id.  747;  1  Bart.  Ch.  Pr. 
136.  And  In  Armstead  v.  Bailey,  83  Ta. 
242.  2  8.  E.  Bep.  38,  the  same  Judge  said: 
"The  rulegovemlng  appllcatloasto  rehear 
decrees  in  chancery  upou  matters  of  fact  Is 
that  the  bill  of  review  or  petition  for  re- 
hearing, as  the  case  may  be,  must  set  forth 
the  dlscorery  of  new  evidence,  and  must  be 
supported  by  affidavit  that  such  after^la- 
covpred  evidence  could  not  have  been 
brought  forward,  by  the  use  of  reasonable 
diligence,  before  the  decree  was  made. 
>'or  la  it  sufficient  to  allege  merely  that 
the  party  applying  expects  to  prove  cer- 
tain facts;  but  the  newly-discovered  evi- 
dence must  be  substantially  and  distinctly 
stated, In  orderthatthecourtmay Judge  of 
its  relevancy  and  materiality,  and  It  must 
not  be  cumulative,  but  such  as  would  have 
probably  produced  a  different  result,  had 
it  been  offered  In  time."  Citing  Carter  v. 
Allan,  21  Grat.  241;  and  Whitten  v.  Saun- 
derH  and  Trevelyan's  Adm'r  v.  Lofft,  supra. 
Tested  by  these  principles,  the  petition 
for  rehearing  was  IrresaUur,  Insufficient, 
and  onauthorited. 

1.  It  does  not  distinctly  and  sufficiently 
allege  the  discovery  of  new  matter.  On 
the  contrary,  without  openly  and  directly 
BO  alleging.  It  covertly  allies  that  at  the 
time  the  decree  was  entered  the  petition- 
ers were  not  aware  of  the  facts  presented 
in  their  petition,  and,  in  consequence  of 
anch  want  of  Information,  failed  to  file  ex- 
ceptions to  the  report  of  the  commisslou- 
er.  It  is  not  all^^  that  the  facts  relied 
on  conld  not.  In  the  exercise  of  dde  dili- 
gence, have  been  discovered  before  the  ren- 
dition of  the  decree;  nor  is  it  conceivable 
that  any  such  rash  all^ation  could  have 
been  ventured  upon,  for  the  fact,  and  the 
only  fact  relied  upon,  It.  Indeed,  any  such 
fact  exists,  Is  that  the  trustee  in  the  deed 
took  and  certified  the  acknowterlgment 
thpreol.  The  suit  In  which  the  decree  waa 
rendered  was  brought  by  a  Hen  creditor 
«m  behalf  of  himself  and  all  otherlien  cred- 
itors, and  all  the  lien  creditors  were  con- 
vpned  before  the  master.  The  trust-deed 
in  question  was  of  record,  and  Its  validity 
unquestioned.  The  grantor  In  the  trust- 
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deed,  the  tmstee therein,  and  the  other  lioi 
creditors  were  not  only  before  the  court, 
but  lived,  as  It  were,  together  In  the  same 
community.  Under  such  circumstances, 
it  Is  incredible,  not  only  that  the  pretend- 
ed after-discovered  fact  could  not  have 
been  discovered  and  used  at  the  time  of 
the  rendition  of  the  decree,  butthat  It  was 
not  actually  known,  if  true,  long  prior  to 
the  taking  of  the  account  of  liens  and  pri- 
orities, which  was  solemnly  confirmed, 
without  any  exception  thereto,  by  the  de- 
cree now  assailed  and  sought  to  be  re- 
heard. We  can  therefore  readily  under- 
stand why  it  is  not  alleged  in  the  petition 
forrehearing  that  the  facts  relied  on  could 
not  have  been  distrorered,  In  the  exercise 
of  due  diligence,  b^ore  the  rendition  of  the 
decree. 

2.  The  petition  is  detective  In  that  It  Is 
not  sworn  to  by  the  petitioners,  and  is 
not  supported  by  the  requisite  affidavit 
setting  forth  substantially  and  distinctly 
the  newly-dlscovered  evidence,  so  as  to  en- 
able the  court  not  only  to  Judge  of  Its  rel- 
evancy and  materiality,  but  to  see  that  It 
waa  not  merely  cumulative,  and  thus 
intelligently  to  determine  whether  thecase 
presented  be  one  that  ought  to  be  enters 
talned.  The  petition  being  palpably  defect- 
ive in  the  respectsabovestated,  thecourt 
below  might  very  well,  without  further 
consideration,  have  entered  the  decree  It 
did,  refusing  leave  to  file  the  petition  for 
rehearing.  But  the  Judge  of  the  circuit 
court  went  on  and  consideredthecaaethus 
presented  on  the  merits,  such  as  they  were, 
and  then  rejected  the  petition. 

The  body  and  substance  of  the  petition 
has  already  been  stated,  and  it  htis  been 
shown  that  it  does  not  allege  any  error 
apparent,  and  that  none  such  exists;  yet, 
and  as  If  to  avoid  the  fatally  detective  al- 
legation 1b  respect  to  after^lscovered  mat- 
ter, In  the  argument  here  It  Is  Insisted  that 
there  Is  error  appRrent,  Inasmuch  as  the 
trustee  named  In  the  deed  is  ol  the  same 
name  as  that  of  the  person  'who  took  and 
certified  the  acknowledgment.  The  con- 
tention is  not  sustained  by  the  facts.  The 
deed  and  certificate  are  copied  into  the 
record  here.  It  Is  true  that  the  trustee  Is 
described  In  the  deed  as  **  L.  Triplett,  Jr., " 
and  that  the  certificate  of  acknowledg- 
ment begins  with  the  words,  "I.  L.  Trip- 
lett, Jr.,  a  notary  public,"  etc.,  but  the  cer- 
tificate itself  Is  signed,  not  by  "  L.  Triplett, 
Jr.,  N.  P.,"  but  is  signed  simply, "L.  Trip- 
LBTT,  N.  P."  It  does  not,  therefore,  neces- 
sarily follow  that  the  trustee  and  the  per- 
son taking  and  certifying  the  acknowl- 
edgment is  one  and  the  same  person.  Of 
this  there  Is  some  additional  evidence  In 
the  record.  One  L.  Triplett,  Jr.,  seems  to 
be  the  administrator  ol  Mrs.  Elizabeth  G. 
Moore,  the  mother  of  Charles  A.  R.  Sfoore. 
He  corresponded  with  the  coramiesioner 
In  this  cause  during  the  taking  uf  the  ac- 
count. There  are  two  written  communi- 
cations from  him  to  the  commissioner.  In 
both  of  which  he  signs  his  name,"L.  Trip- 
LKTT,  Jr."  Hence,  for  aught  shown  to 
the  contrary  by  the  record,  the  fair  infer- 
ence would  seem  to  be  that  L.  TriiJlett, 
Jr.,  the  trusteenamed  In  the  deed  of  trust, 
and  L.  Triplett.  the  officer  who  took  and 
certified  the  acknowledgment  itfaereof ,  are 
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not  one  and  the  eame,  but  different,  per- 
sona. 

Bat  let  us  examine  the  case  made  by  the 
petition  for  rehearinf?,  in  the  light  of  all 
the  facta  and  circumatanceB,  as  It  was  ex- 
amined and  passed  upon  by  the  Judge  of  the 
circuit  court.  It  Is  undeniably  the  settled 
doctrine  of  this  court  that  a  f^rantee  In  a 
deed,  or  a  beneficiary  tinder  it,  Is  not  al- 
lowed, as  an  officer,  to  take  an  acknowl- 
edgment of  the  deed  by  the  grantor,  with 
a  view  to  Its  registration,  and  that  the 
certificate  of  such  acknowledgment  Is  in- 
valid as  authorityto  admit  thedeed  to  rec- 
ord, and  hence  a  recordation  based  upon 
it  Is  without  effect  as  notice  by  construc- 
tion under  the  registry  laws;  and  the  con- 
clusive reason  Is  that  the  act  of  an  officer 
in  taking  an  acknowledgment  of  a  deed  is 
Judicial  in  Itflcharacter,  and  cannot,  there- 
fore, be  performed  by  one  who  Islnterested 
In  it,  since  no  man  can  be  a  Judge  In  his 
own  case.  And  it  Is  equally  well  settled 
that  a  trustee  In  a  deed  of  truRt,  though 
Interested  only  to  the  extent  of  bis  iesa,  is 
within  the  inhibition,  as  any  interest 
whatever,  no  matter  how  slight  or  re- 
mote, will  work  adisquallttcation.  Davis 
T.  Beaxley,  76  Va.  491 ;  Bowden  v.  Parrish. 
9  S.  E.  Bep.  616. 

But  admitting,  as  we  do,  both  the  pro- 
priety and  binding  force  of  the  doctrine 
thus  held,  yet  it  does  not  follow  that  a 
party  who  has  not  only  been  guilty  of 
gross  negligence  In  not  asserttnte  hlsclaim, 
when  he  had  every  opportunity  of  doing 
so,  but  has  long  acquiesced  in  theassertiun 
of  adverse  rights  by  another,  can  then, up- 
on irregular  and  Insufficient  allegations, 
be  entertained  In  aid  of  an  effort  on  his 
part  to  Inflict  upon  another  a  wrong  far 
greater  than  that  comf-'atned  of.  If  true. 
The  Pitman  deed  of  trust,  which  Is  as- 
sailed as  having  been  Improperly  and  Ille- 
gally admitted  to  record.  Is  r^ular  on  Its 
iace,andtheacknowledgment  having  been 
taken  and  certified  byanofflcerauthorlxed 
by  law  to  take  and  certify  such  acknowl- 
edgments, the  clerk,  when  the  same  was 
presented  toblm  forthepurpose, could  not 
do  otherwise  than  perform  the  simple  min- 
isterial act  of  admitting  It  to  record,  and 
tbiB  he  did.  It  cannot  be  denied  that  the 
act  of  admitting  the  deed  to  record  was  a 
purely  ministerial  act.  To  hold  otherwise 
would  not  only  be  against  the  law,  but 
would  involve  the  absurdity  of  devolving 
upon  the  clerk  the  duty  of  assuming  ludl- 
clal  functions  In  the  pertonoance  •of  bis 
ministerial  duties. 

Moreover,  the  deed  being  signed  and  ac- 
knowledged as  It  was,  and  to  nil  appear- 
ances regular  and  valid.  It  was  the  duty  of 
the  clerk,  under  section  3,  c.  117,  Code  1873, 
to  admit  it  to  record,  as  the  statute  pro- 
vides that  the  clerk  shall  admit  such  writ- 
ing to  record  as  to  any  person  whose  name 
Is  signed  thereto,  upon  a  certificate  of  his 
acknowledgment  before  a  Justice,  or  com- 
missioner In  chancery  of  a  court  of  record, 
or  a  notary  public,  etc.  The  deed  In  ques- 
tion, on  Its  face,  was  full  up  to  the  Ktata- 
tory  requirements  essential  to  authorize 
Its  admission  to  record.  But,  while  the 
acknowledgment  thus  taken  and  certified 
constituted  authority  to  the  clerk  to  per- 
form the  ministerial  act  of  admitting  the 


deed  to  record.  It  did  not  operate  to  pre- 
clude Inquiry  Into  the  validity  of  the  cer- 
tificate of  acknowledgment,  by  a  proper 
proceeding  taken  In  due  time  and  In  the 
proper  forum. 

As  before  stated,  thte  was  a  lien  credit- 
or's suit,  in  which  an  order  ot  reference 
was  made  as  early  as  October,  1885,  and 
the  amount  of  Hens  and  priorities  was  re- 
turned in  Decemberof  tbatyear.  InAprtl, 
1SH6,  the  cause  was  recommitted,  and  un 
the  30th  of  March,  1887,  the  second  report 
was  returned,  and  at  the  April  term,  1887, 
the  report  of  liens,  etc.,  was'^ln  all  respects 
confirmed  and  approved;"  and  John  E. 
Boiler  and  L.  Trlplett,  Jr.,  the  trustees,  re- 
spectively, in  the  two  deeds  of  trust  report- 
ed in  the  cause,  were  appointed  special 
commissioners  to  sell  the  land  of  the  de- 
fendant, Chas.  A.  B.  Moore.  Subsequently 
W.  W.  Boiler  was  substituted  as  trustee  In 
place  of  John  E.  Boiler,  and  directed  to 
unite  with  L.  Trlplett,  Jr.,  trustee.  In  exe- 
cuting the  decreeof  April  14, 1887.  The  de- 
cree was  accordingly  executed  by  a  sale  of 
the  land,  on  the  8th  of  March,  1889,  to  the 
tj-uat  Hen  creditor,  John  L.  Pitman,  at  ¥54 
per  acre,  aggregating  918,323.21,  and  the 
commisBionera  reported  the  sate  to  court 
at  the  April  term,  1889.  with  the  recom- 
mendation that  it  be  confirmed.  And  then 
It  wa«  that  the  appellant  Corey'saOmlnls- 
tratur  and  said  John  E.  Boiler  presented 
titeir  Joint  petition  to  rehear  the  decree  of 
April  14,  1887,  which  confirmed  the  account 
and  report  of  Hens  and  priorities,  and  al- 
so directed  the  sale  of  the  land. 

Thus  we  see  that  John  E.  Roller  was  In- 
timately connected  with  this  suit  and  all 
the  parties  thereto  in  several  capacities : 
(1)  He  was  counsel  for  the  defendant 
Charles  A.  B.  Moore,  on  whose  behalf  he 
excepted  to  the  commissioners'  first  re- 
port. (2)  He  was  before  the  court  as  one 
of  the  lien  creditors  by  judgment,  and  his 
liens  were  reported  and  confirmed  by  the 
decree  sought  to  be  disturbed,  and  neither 
he  nor  any  other  Hen  creditor  excepted  to 
the  report  of  liens.  (3)  He  was  a  party 
to  the  suit  as  trustee  in  one  of  the  trust- 
deeds  reported  as  Hens,  while  the  mythical 
"L.  Triplett,  Jr.,**  was  also  a  party,  as 
trustee,  in  the  other  deed.  (4)  He  and  the 
same  "L.  Trlplett,  Jr.,"  were  associated 
as  special  commissioners  to  make  sale  of 
thelandnnderthesamedecreenow  sought 
to  be  overturned ;  and  he  cledma  the  right 
to  accomplish  all  this  mischief  at  the  ex- 
pense of  John  L.  Pitman,  an  honestcredlt- 
or  ot  the  defendant  Charles  A.  R.  Moure, 
and  mainly  upon  the  ground  that  he  haa 
discovered,  since  the  rendition  of  the  de- 
cree, thaf'L.  Triplett,  Jr.,"  trustee,  and 
"L.  Triplett,  N.  P.,"  is  one  and  the  same 
person.  Under  these  clrcumstanrae,  can 
it  be  Buposed  tor  a  moment  thatthe  appel- 
lant, and  his  co-petitioner,  for  a  rehearing 
o!  the  decree,  could  not,  in  the  exercise  of 
due  dIHgeuce,  have  discovered  the  alleged 
after-discovered  matter  In  time  to  have 
used  it  at  the  time  of  the  rendition  of  the 
decree?  Or  even  that  they  did  not  have 
actual  knowledge  of  the  fact  alleged.  If 
true,  long  before  the  decree  was  pro- 
nounced ?  Is  It  credible.  In  view  of  the  re- 
lations of  tbe  parties  to  each  ol^er,  to  the 
suit,  and  to  the  subject-matter,  that 
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Corey'*  adnrinlatrator  and  John  G.  Boiler, 
the  latter  an  IntelllEeat,  TlsUant,  and  able 
lawyer,  coald  have  failed  to  recdve.  before 
the  rendition  of  the  decree,  all  the  Intonua- 
tloQ  tbat  waa  necessary,  ezc^t  by  etop- 

?inK  tbelr  ears  and  dosing  their  eyes? 
think  not.  Tbm,  in  the  light  of  the 
principles  already  stated,  they  have  no 
ease. 

Bnt  It  is  Insisted  that,  Inasmuch  as  the 
decree  sooght  to  be  rdieard  was  an  Inter- 
locDtory  decree,  tbe  acconnt  of  Hens  and 
priorltleB  thereby  confirmed  is  still  open 
to  exceptions,  and.  In  snpport  of  this  con- 
tention, nnmerons  aothorlties  are  cited, 
and,aniongthein,theoplnlon  of  this  court 
in  Atwood  V.  Railroad  Co.,  9  8.  E.  Bep. 
750,  where  it  la  aald :  **  It  is  a  doctrine  too 
familiar  to  need  the  citation  otaatfaorities 
that  a  party  may  always  exceptto  a  com- 
misHloner's  report  upon  tbe  ground  that 
a  debt  or  claim  which  la  Invalid  has  been 
reported  as  valid,  ur  that  a  valid  claim 
baa  been  reported  as  invalid. "  Comfort 
Is  BouKfat  from  this  quotation  by  Dnttlng 
overmuch  stress  upon  the  word  "always.* 
This  fallacy  Is  easily  exploded.  We  have 
long  had  a  statute  (section  9,  c.  1^,  Code 
1873)  which  declares:  "The  Hen  of  a  Indg- 
ment  may  always  be  enforced  In  a  court 
of  equity ;"  and, strange  tosay, much  con- 
troverBy  arose  as  to  its  true  interpreta- 
tion, but  it  was  finally  construed  to  mean 
that  the  Hen  cannot  be  enforced  in  equity 
afterltceasee  to  beenforceable  atlaw.  So 
a  commissioner's  report  is  conclusive,  In 
tiie  absence  of  proof  to  the  contrary,  as 
to  any  tact  which  he  is  directed  to  ascer- 
tain, (Bowden  t.  Parrlsh,  supra.)  and  is 
not  open  to  exceptions  direct  after  it  has 
been  confirmed,  for  tben  It  Is  locked  up  In 
the  decree  of  confirmation,  and  can  only 
be  reached.  If  it  be  an  interlocutory  decree, 
by  a  petition  to  rehear  the  decree,  and,  if 
therebearing  be  granted,  then  the  accoant 
aadreportwili beopenlorexceptlona.  Hee 
Nelson's  Adm'r  v.  KowDBlar*a  £:z'r,79  Ta. 
468. 

The  present  case  is  not  ruled  by  Davis  v. 
Beaxley  and  Bowden  v.  Parrlsh,  supra,  the 
latter  of  which  cases  Is  eo  confidently  relied 
on  by  coonsel  for  the  appellant.  In  that 
case  the  bill  charged  directly  that  the  ac- 
knowledgment uf  tbe  deed  was  taken  and 
certified  by  tbe  trustee  therein,  and  the 
commissioner  found  tbe  fact  as  charged ; 
and,  the  question  being  thus  raised  in  the 
proper  manner  and  In  due  time,  this  court 
held  that  the  certificate  of  acknowledg- 
ment was  Invalid  as  authority  to  admit 
the  deed  to  record.  Here  tbe  case  ie  very 
ditlerent;  forthepartlescomplalnlng,  after 
being  gollty  of  gross  laches,  and  under  dr- 
cnmstances  which  pat  them  in  the  atti- 
tude of  acquiescing  in  the  assertion  of 
rights  adverse  to  them,  then,  af  terthe  lapse 
of  more  than  two  years  from  the  confirma- 
tion of  the  commissioner's  report,  for  the 
first  time  complain,  and  then  present  a 
case  BO  defective  that  it  could  under  no 
drcDrostances  be  entertained.  In  other 
wor^  th^  were  not  only  guilty  of  laches 
uid  acqntescence  until  their  rights,  If  any 
they  had,  were  lost,  bnt  when  they  at  last 
complain  "Uiey  present  no  claim  entitling 
them  to  be  heard.  The  rule  that  thus 
cots  them  oB  Is  essential  to  the  repose  of 


society.  And,  ss  was  said  In  Richardson 
V.  Duble,  88  Grat.  780,  were  the  practice, 
under  each  circumstances,  othernise,  It 
would  be  but  a  premium  for  negligence, 
and  would  place  It  In  the  power  of  one  or 
the  other  of  the  parties  In  many  cases  to 
protract  litigation  almost  indefinitely. 

The  controlling  principle  in  this  and  like 
cases  is  the  same  In  effect  as  tbat  which  is 
enforced  by  courts  of  eqnlty  Inappllcationfl 
for  new  trtals  at  law.  In  Qreen  v.  Mas* 
sle.  Judge  Staples  aald:  "Courts  of  equity 
relieve  against  Judgmenta  at  law  opoa  the 
ground  that  the  party  Injuriously  affected 
thereby  has  a  defense  of  which  he  could 
not  have  availed  himself  in  a  court  of  law, 
or  of  which  he  might  have  availed  himself 
but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  neglect  on  his 
part.  It  the  facts  upon  which  tbe  applic&> 
tlon  for  relief  Is  based  are  known  to  the 
party  at  the  time  of  the  trial  in  tbe  law 
court,  it  la  his  duty  to  bring  them  to  the 
consideration  of  that  court,  or  furnish 
some  reasonable  and  satisfactory  excuse 
for  his  falturetodo  so.  »  •  •  Tbe  cases 
fully  establish  that,  after  a  trial  at  law.  a 
party, toentltle  himself  to  have  anew  trial 
granted  by  a  court  of  equity,  must  show 
that  he  has  been  guilty  of  no  laches ;  that 
he  has  done  everything  that  could  be  rea- 
sonably required  of  him  to  obtain  relief  at 
law.  Without  such  excuse,  which  is  to  be 
Judged  of  according  to  the  circumstances, 
he  cannot  get  relltf  in  equity."  21  Orat. 
858.  The  general  rule  Is  also  clearly  and 
strongly  stated  In  Haseltine  v.  Brlckey,  16 
Grat.  120.  where  Judge  Lbb  said:  "Where 
a  party  has  had  a  day  In  which  he  could 
make  bis  defmse  in  the  proper  form,  b^ore 
a  verdict  and  Judgment  against  him,  equity 
will  not  entertain  him  and  grant  relief, 
after  such  verdict  and  Judgment,  unless  In 
case  of  fraud,  accident,  or  surprise,  orsome 
advoitltions  circumstance,  unmixed  with 
n^lgence  on  his  part,  which  shall  anffl- 
cenlly  account  for  the  omission  to  seek  Its 
Intervention  before  the  Judgment. " 

Coming,  now,  to  appllcatloae  like  the 
one  In  hand,  we  find  an  apt  Illustration  of 
the  importance  of  the  rule  which  we  apply 
in  the  present  case,  In  the  case  of  Hubbard 
V.  Camperdown  Mills,  3  S.  E.  Rep.  678,  In 
which  McGow&N,  J.,d«Uvering  the  oitlnlon 
of  the  supreme  court  of  South  Carolina, 
said :  •*  In  thecase  of  Boy ce  v.  Boyce.  6 Rich. 
£q.  302,  the  court  says :  '  We  bavenumber- 
lees  adjudications  that  where  a  party  baa 
had  an  opportunity  to  except,  and  has  not 
exrepted.hecannotagain  bring  the  matter 
before  tbe  master  [or  the  court]  on  the 
cireultoron  appeal.  Theprinetplelsessen- 
Ual  to  tbe  due  and  orderly  adminlstratloa 
of  Justice,  and  must  hare  a  place  in  every 
well-constituted  forum.*"   It  Is  not  even 

gretended  that  the  decree  Bought  to  be  re- 
eard— that  of  April  14, 1887 — was  in  any 
way  affected  by  any  fraud,  surprise,  or 
mistake,  so  far  as  the  appellant  is  con- 
cerned. He  was  before  the  court,  and  the 
decree  was  pronounced  confirming  the' 
commissioner's  report  without  objection 
or  exception,  either  by  him  or  any  one  else. 
And  now  after  as  set  forth  in  the  decree, 
of  April  19,  18S9.  and  after  land  greatly  de- 
preciated in  value,  and  alter  John  L.  Fit- 
man  had  become  the  purchaser  theneof. 
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ihe  appellant  and  John  E.  Roller  come  In- 
to court,  and  ask  leave  to  file  a  petition 
tocut  Pitman  out  of  a  large  sum  ofmoney, 
fairly  loaned  by  him  to  the  debtor, 
CharleB  A.  R.Moore.  To  permltsuch  a  re- 
sult, under  the  drcnmstances,  would.  In 
the  langua^  of  the  decree  refusing  leave 
to  01e  the  petition,  be  unjust.  The  decree 
of  the  circuit  court  refusing  such  leave  Is 
clearly  liffht,  and  the  same  must  be  af- 
firmed. Decree  affirmed. 

TlLLBT       GOHNKCTIOUT  FiBS  iMfl.  CO. 


M^ofVtrgMa.  April 


(Supreme  Court  of  A 

IkSDSjLHOB— AOTIOKB  oh  POLIOIM— PlBADIHO— 

CortDiTiOTTS  or  Poliot. 

1.  Under  Code  Va.  1887,  {  2416,  which  provldea 
that  if  a  coBtract  is  made  for  the  sole  heneflt  of  a 
third  person  the  latter  may  maintain  aa^  action 
thereon  which  he  might  maintain  in  case  the  con- 
tract had  been  made  with  him  only,  one  who  holds 
a  deed  of  tmst  may  sue  in  his  own  name  on  an 
iBBuruice  policy  on  the  tnut  property  Issued  to  the 
owner  of  toe  property  for  the  bmeflt  ot  the  06ftu< 
oue  trust. 

2.  Under  CodeVa.  1387,  !l  3261,  providing  that, 
in  an  action  on  an  insurance  policy,  tf  plaintUf 
file  the  policy,  or  a  copy  thereof,  with  his  deo- 
laratlon,  be  need  not  allege  in  the  declaration 
compliance  with  the  conditions  of  the  policy,  in 
particulars,  but  that  it  shall  he  sufficient  to  refer 
to  Uie  poUOT,  and  allege  in  general  terms  the  per- 
formance of  all  its  conditions,  a  declaration  od  ft 
policy  filed  therewith  alleging,  generally,  perform- 
ance of  all  its  conditions  by  plaintiff,  Is  not  ren- 
dered demurrable  by  the  omission  of  an  allegation 
that  there  has  been  ao  award,  which  the  policy 
provides  is  neoessair  before  suit  is  brought. 

8.  A  policy  provided  for  an  award  to  settle  any 
dlapote  as  to  the  value  of  property  destroyed,  and 
that  salt  must  be  bronght  within  a  year.  Held, 
that  where  an  action  was  brought  just  before  tbe 

{rear  elapsed,  and  the  declaration  fUieged  that  the 
OBS  ezceedeo  the  insurance,  and  no  demand  for  an 
award  by  defendant  was  alleged,  the  proviaion  for 
an  award  was  waived. 

Sbarpe  &  Bugbea,  for  plaintiff  In  error. 
TatustiU  A  TAom,  for  defendant  In  error. 

Lact,  J.  This  Is  a  writ  of  oror  to  a 
Judgment  of  the  circuit  court  uf  Norfolk 
county  rendered  on  the  26th  day  of  March, 
1»89.  On  the  SOth  day  of  March.  1884,  the 
defendant  in  error  issued  its  policy  of  In- 
surance, Inauriug  one  Sarah  F.  Laforme 
against  loss  or  damage  by  fire  to  the  ex- 
tent of  93,000  on  eight  double  tenement 
houses  situated  in  the  county  of  Norfolk. 
The  policy  provided  that  the  loss,  If  any, 
should  be  paid  to  Edward  M.  Tllley,  the 
plaintiff  In  error,  as  his  Interest  might  ap- 
pear. At  the  time  when  the  said  policy 
was  issued  the  plaintiff  in  error  held  a  deed 
of  trust  on  the  said  property  to  an  amount 
greater  than  the  said  amount  of  the  said 
policy.  The  snld  policy  was  kept  allre  by 
renewals  until  the  9th  day  of  November, 
18i¥7,  when  the  said  buildings  were  totally 
destroyed  by  fire.  The  defendant  in  er- 
ror declining  to  pay  the  loss,  on  the  8d 
day  of  November,  11^,  the  said  Edward 
M.  Tllley  instituted  his  action  on  the  said 
policy  against  the  said  defendant  in  error. 
At  the  trial  the  defendant  company  de- 
murred to  the  declaration,  and  the  demur- 
rer was  sustained  by  the  said  court. 

The  ground  of  the  said  demurrer  was 
(11  that  the  actJon  should  have  been 


brought  by  the  said  Sarah  F.  Laforme, 
and  could  not  be  maintained  by  the  plain- 
tiff in  his  own  name.  The  declaration  was 
in  the  usual  form  required,  and  contained 
the  following:  "And  the  said  plaintiff  says 
that  before  and  at  the  time  ol  making  the 
said  policy  of  Insurance,  and  at  aU  times 
since  and  now,  thjB  said  plaintiff  was  and 
is  Interested  In  the  eald  Insured  buildings 
in  the  said  policy  mentioned,  and  described 
as  aforesaid,  to  a  lai'ge  amount,  to-wit, 
to  an  amount  greater  than  the  amount  of 
the  said  policy,  having  loaned  the  same 
upon  the  said  buildings,  and  the  land  on 
which  the  same  stand,  and  secured  the 
said  loan  on  the  said  land  and  buildings  by 
deed  of  trust,  and  the  sidd  amoant,  with 
accumulations  of  unpaid  interest,  now  ex- 
ceeds both  the  amoant  of  the  said  policy, 
or  of  the  houses  destroyed,  and  of  the  lot 
on  which  the  same  was  situated;  and  the 
said  buildings  in  the  policy  described,  aft< 
erwards,  to-wlt,  on  the  night  of  the  8th  of 
November,  A.  D.  1887,  or  the  early  morn- 
ing of  the  9th  day  of  thesald  month,  while 
the  said  policy  was  still  In  force,  were 
burned  down  and  consumed  end  destroyed 
by  fire,  and  damage  an<l  lose  were  thereby 
occasioned  to  the  said  pltUntiff  to  the 
amount  of  $3,000.  In  such  manner,  and  un- 
der snch  circumstances,  as  to  come  within 
the  stipulations,  promise,  and  undertak- 
ing, aforesaid,  of  the  said  defendant.  In  the 
said  policy  contained,  and  to  render  liable 
and  oblige  the  eald  defendant  to  insure  the 
said  plaintiff  against  lose  or  damage  by 
tire  to  the  amount  of  $S,000,  and  to  make 
good  to  the  said  plain  tatt  any  such  loss  as 
should  happen  by  fire,  not  exceeding  the 
last-mentioned  sum  of  $3,000  on  the  build- 
ings aforesaid  In  the  said  policy,  and  there- 
by Intended  to  be  Insured, "  etc.  That  the 
plaintiff,  under  these  clrc  am  stances,  had 
an  Insurable  interest  In  the  property  de- 
stroyed, will  not  be  questioned.  Any  per- 
son who  has  any  interest  In  the  property, 
legal  or  equitable,  or  who  stands  In  such 
a  rdation  thereto  that  Its  destruction 
would  entail  peconlai^  loss  ajKHi  him, 
has  an  Insnrable  interest  to  the  extent 
of  hla  Interest  therein,  or  of  tiie  loss  to 
which  ho  is  subjected  by  the  casualty. 
And  it.  has  been  said  that  any  Interest, 
however  slight,  may  be  insured,  as  when 
A.  advances  money  to  B.  In  any  venture, 
and  by  agreement  la  to  be  paid  oat  of  the 
proceeds  of  the  property  purchased,  he  has 
an  Insnrable  hxterest  In  such  property  to 
the  extent  of  his  advances.  Bansom  v. 
Ball,  4  Dall.  45»;  Insurance  Co.  v.  Baring, 
20  Wall.  169;  Fenn  v.  Insurance  Co., 63  Ga. 
578;  Wood,  Ins.  483.  This  Interest  he 
holds  Immediately  under  the  contract,  and 
not  mediately  from  Mrs.  Laforme.  The 
contract  was  made  for  his  b«ieflt.  It  was 
lor  his  benefit  that  Mrs.  Laforme  was  as- 
sured. If  the  declaration  Is  true,  and  for 
our  purposes  it  Is  true,  the  contract  tn- 
ares  not  only  tor  his  benefit,  but  for  fala 
alone,  and  for  the  benelltof  nootherpCTSon 
wbon.Boever;  he  being ttieaole beneficiary. 
It  is  claimed,  nevertheless,  that  as  the 
contract,  although  made  for  his  benefit, 
was  not  made  with  him,  he  could  not  sna 
In  hisown  name,  bat  only  in  the  nameof  the 

Ferson  with  whom  the  contract  was  made, 
t  is  provided  by  law  that  "an  Immedlata 
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(State  or  Interest  in,  or  the  tMn^t  of  aeon- 
ditl<mreBpecting.anyeBtate,ma7be  taken 
b?  a  person  under  an-lnetrament,  althouj^h 
be  be  not  a  party  thereto ;  and  If  a  cove* 
nant  or  promise  be  made  for  the  sole  bene- 
fit of  a  person  with  whom  It  Is  not  made, 
or  with  whom  It  Is  made  Jointly  with 
others,  such  person  may  maintain  in  bis 
own  name  any  action  thereon  which  he 
mlKht  maintain  in  case  it  had  been  made 
yrith  him  only,  and  the  consideration  had 
moved  from  falm  to  the  parlrmaking  such 
covenant  or  promise."  Section  t!415,  Code 
Va. ;  Clemmitt  t.  Insarance  Co.,  7<t  Va.  361. 
It  Is  clear,  under  the  statute  Just  quoted, 
that  the  plaintiff  was  authorized  and  em- 
powOTed  to  maintain  such  an  action  aa  Is 
set  forth  In  his  declaration  In  his  own 
name.  There  can  be  no  serious  question  of 
this. 

The  second  fcround  upon  which  the  de- 
murm'  was  sustained  was  that  the  decla- 
ration contained  no  all^ation  that  there 
had  be«i  an  award,  and  It  is  alleKed  that 
the  policy  filed  with  the  declaration  ex- 
pressly provided  that  no  suit  shoald  be 
sastalnable  until  after  an  award  had  been 
obtained.  The  award  provided  for  In  the 
policy  was  to  settle  any  dispute  there 
might  be  as  to  the  value  of  the  destroyed 
propa*ty.  It  also  contained  a  provision 
that  unless  suit  shonld  be  brouf^bt  within 
ayearttaerlshtot  recovery  should  bethere- 
by  barred.  The  year  bad  nearly  elapsed. 
No  demand  la  alleged  of  an  award  by  the 
company;  and.if thedeclarat1onlstrue,the 
snjQ^tvd  award  was  altogether  unneces- 
ea  ry  and  uselcHS,  because  the  declaration  al- 
lies that  the  loss  exceeded  the  amount  of 
the  insurance,  with  the  value  of  the  land 
added.  It  would  be  an  unreasonable  con- 
fltrortioii  of  the  poUc^  to  conslderthat  the 
award  mightbe  asked  for  Just  before  the  ex- 
piration of  the  year,  and  thnsd^eat  all  re- 
covery. This  could  not  have  been  the  In- 
tention of  thecontract  between  the  parties. 
If  there  was  any  intention  on  the  part  of 
theinsnrer  to  insist  upon  this  provision  in  a 
case  where  It  was  useless,  the  saJd  insurer 
should  have  done  so  promptly.  To  have 
so  lonff  dtiayed  to  do  this  was  a  walvw 
of  that  proTlslon.  There  was  no  place  in 
the  declaration  for  this  allegation  that 
there  had  been  an  awai'd,  nor  that  there 
had  not  been.  The  provlslone.conditlons, 
and  stipulations  of  this  policy  are  well- 
nlgb  interminable,  covering  pages  ol  print- 
ed matter;  and  for  the  relief  of  those  per- 
sons Bltnated  aa  this  plaintiff,  with  aclalm 
tor  Ion  against  an  insurance  company 
which  repudlatea  its  obligation  for  un- 
known causes  or  pretexts,  and  who  may 
desire  to  institute  his  suit  on  the  said  pol- 
icy, the  section  3251  of  the  Code  was  enact- 
ed. It  Is  there  provided  that,  "  in  an  ac- 
tion on  a  policy  of  insurance,  if  the  plain- 
tiff Ale  the  policy,  or  a  sworn  copy  thereof, 
with  hla  declaration,  It  shall  not  be  neces- 
sary, in  respect  to  the  conditions  and  pro- 
flsoe  of  SQCh  policy,  to  set  forth  in  the  dec- 
laration every  such  condition  and  proviso, 
Dor  to  allege  observance  thereof  or  com- 
pliance therewith  in  particulars.  But,  in 
respect  to  such  conditions  and  provisos, 
it  shall  be  sufficient  to  refer  to  the  policy 
or  copy,  and  allege  in  general  terms  the 
performance  of  all  its  conditions,  and  the 
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violation  of  none  of  Its  prohibitions.  ** 
The  declaration  avers,  and  the  demurrer 
admits,  "that  the  plaintiff  and  Sarah  F. 
Laforme  have  performed,  fulfilled,  ob- 
served, and  complied  with  each  and  all  the 
conditions,  provisos,  and  stipulations  of 
the  said  policy  on  their  part  and  behalf  to 
be  performed,  falfllled,  Observed,  and  com- 
plied with,  and  have  violated  none  of  its 
prohibitions,  according  to  the  form  and 
effect,  true  meaning,  and  Intent  of  the  said 
policy."  This  is  all  that  was  required. 
The  demurrer  admits  the  truth  of  these 
averments,  and  the  omission  of  an  allega- 
tion of  performance  of  any  particular  con- 
dition is  Immaterial,  under  the  statute 
cited  above. 

For  the  for^roing  reasons,  we  think  the 
circuit  court  of  Norfolk  county  erred  In  its 
action  in  sustaining  the  said  demurrer; 
and  Itsjudgment  aforesaid  will  be  reversed 
and  annulled,  and  .the  cause  remanded  for 
new  trial  of  tiie  same  upon  the  merits. 


OAitUGBBB  et  a/,  v.  Rowan's  Adm'bs  et  al. 
(iSuprme  Court  o/.d^>pen^  of  Fitrplnia.  Xsrdt 

Wnxa— CoiraTBOonoir — Rbbiddabt  Lboatbk. 
A  will  gttve  certain  land  to  teatator^s  adopt- 
ed daiiffhtar  **aDd  her  heirs  forever, "  and  provitMd 
that,  if  slie  should  die  without  Issne,  the  land 
should  be  sold,  and  the  proceeds  applied  to  certain 
puiTMsea;  and,  after  makioff  certain  bequests,  the 
will  made  tbe  adopted  daughter  residuary  l^atee 
of  all  testator*!  ''remaining  estate,  real  ana  per- 
BoaaL"  One  of  the  purposes  for  which  a  part  of 
the  proceeds  of  the  land  was  directed  to  be  used 
was  void.  Held,  that  that  portion  fell  into  the 
residue,  and,  on  the  deaUt  of  the  adopted  daughtOT 
without  Issue.  It  passed  to  her  aole  distrlbatee  as 
personalty. 

Pollard  Jt  Latane,  for  appdlants.  H.  B, 
Pollard,  for  appellees. 

Lewis,  P.  This  was  a  salt  In  equity  In 
the  circuit  court  of  Middlesex  county, 
bronght  by  tbe  administrator  c.  t.  h.  of 
Manus  Rowan,  deceased,  for  a  construe- 
ton  of  the  will,  and  to  have  tbe  estate  ad- 
ministered under  thedlrection  of  the  court. 
The  first  clause  of  the  will  is  as  follows: 
"  I  give  and  bequeath  to  my  beloved  wife, 
Fanny  P.  Rowan  my  estate  called  the 
'Grange,*  during  her  life,  and  at  her  death 
I  give  It  to  my  adopted  daughter,  Minnie 
E.  W.  McCarty,  and  to  her  heirs  forever. 
Should  she  die  without  issue.  In  that  event 
it  Is  to  be  sold  In  the  customary  way,  on 
one,  two,  and  three  years'  credit.  Oue-balt 
of  the  proceeds  of  the  land  thus  sold  to  be 
appropriated  to  the  cause  of  domestic  and 
foreign  missions ;  tfaeother  half  to  beequal- 
ly  divided  between  the  heirs  of  my  brother 
Gilbert  Rowan  and  tfaeheira  of  my  four  sis- 
ters ; "  namlngtbem.  And  then,  after  mak- 
ing sundry  bequests,  the  testator,  by  the 
fifth  and  lasi  clause  of  the  will  provides  as 
follows:  "All myremcUning estate, realand 
personal,  I  give  and  bequeath  to  my  dear 
wife  during  her  life,  and  at  her  death  to 
my  dear  Winnie  McCarty.  **  The  widow 
died  In  1SS3,  and  Winnie  McCarty,  who  In- 
termarried with  Dr.  S.  B.  Cary,  died  with- 
out issue,  in  18.S6,  leaving  her  husband 
surviving  her.  It  is  conceded  that  the  be- 
quest In  the  first  clause  of  the  will,  to 
foreign  and  domestic  missions^  la  v  "  ' 
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nncertalnty,  and  tbe  qnestloii  to  be  deter- 
mined la,  to  whom  do  the  proceeds  of  the 
land  thus  bequeathed  g:o  ?  Does  the  money 
pass  under  the  fifth  or  residuary  clause  of 
the  will  to  Dr.  Gary  as  the  sole  distributee 
of  his  deceased  wife,  or  to  her  heirs  at  law 
as  realty,  or  does  it  go  to  the  heirs  at  law 
of  the  testator? 

Tlie  law  is  that  where  money  Is  directed 
by  a  will  to  be  laid  out  In  land,  and  tbe 
purpose  of  tbe  conversion  wholly  falls,  the 
fund  results  in  its  orijcinal  form  to  the  per- 
sonal representative  for  the  next  of  kin  or 
the  residuary  legatee,  as  tbe  case  may  be; 
and  the  same  rule  applleswhere  thetailure 
of  purpose  is  only  partial.  PhlUljps  t.  Fer- 
Knson,  8  S.  £.  Rep.  241;  3  Pom.  £q.  Jar.  { 
1172.  With  respect,  however,  to  tbeeon  ver- 
sion of  land  Into  money,tbe  rale,  Independ- 
ent of  any  atatate  on  the  subject,  is  that 
where  the  purpose  of  conversion  wholly 
falls  the  land  results  to  the  heir.  Where 
the  purpose  only  partially  falls,  tbeconver- 
sion  must  still  be  made  by  sellluK  tbe 
land  in  order  to  satisfy  thepurposes  which 
remain  effective,  and,  after  satlafytne  tboae 
purposes,  the  surplus,  unless  the  will  other- 
wise directs,  results  to  the  heir  of  the  tes- 
tator as  money,  and,  In  case  of  Iiis  death, 
will  Kotobls  personal  representative,  even 
tboufch  tbe  sale  did  not  take  place  until 
his  death.  3  Pom.  Eq.  Jur.  §  1171 ;  Ackroyd 
V.  Smtthson,  1  Brown  Ch.  503, 1  Lead.  Cas. 
£q.  872;  Smith  v.  Claxton,  4  Madd.  484; 
Wright  v.  Wright,  16  Ves.  188;  Fitch  v. 
Weber,  6  Hare,  115;  Spencer  v.  Wilson,  L. 
B.  16  Eq.  501;  Hutcheson  v.  Hammond,  3 
Brown, Ch, 148;  Saltv  Cbattaway,3Beav. 
576;  Craig  v.  Leslie,  8  Wheat.  668 ;  Lindsay 
v.  Pleasants,  4  Ired.  Eq.  820;  Wood  v. 
Cone,  7  Paige,  471. 

Does  the  will  in  the  nresent  case  other- 
wise direct?  The  circuit  court  held  that 
It  does,  and  accordingly  decreed  that  the 
snrplns  of  the  proceeds  of  the  sale  of  the 
Grange,  after  satisfying  the  purposes  of 
the  conversion  that  remain  effective,  goes 
under  the  residuary  clnuHe  to  the  sole  dis- 
tributee of  Winnie  E.  McCarty,  Dr.  Gary ; 
and  in  this  view  we  concur.  **  It  seems  to 
bewell  settled, "says  Redfield,  "that  a  re- 
siduary bequest  as  to  personal  estate,  car- 
ries, not  only  everything  not  attempted  to 
be  disposed  of,  but  everything  which  turns 
out  not  to  have  been  effectively  disposed 
of,  as  void  legacies  and  lapsed  legacies.  A 
presumption  arises  in  favor  of  the  resid- 
uary l^atee.  as  to  personalty,  against  ev- 
ery other  person  except  the  particular  leg- 
atee. The  testator  is  8uppnse<l  to  give  it 
away  from  the  residuary  legatee,  only  for 
the  sake  of  the  particular  legatee.  The 
conrts,  **  he  adds,  have  for  a  long  time  In- 
clined very  decidedly  agaJnst  adopting  any 
construction  of  wills  which  would  result 
In  partial  Intestacy,  unless  absolutely 
forced  upon  them.  This  has  been  done 
partly  as  a  rule  of  policy,  perhaps,  but 
mainly  as  one  calculated  to  carry  Into 
effect  tbe  presumed  intention  ol  the  testa- 
tor. For  the  fact  of  making  a  will  raises 
a  very  strong  presnmptlon  against  any  ex- 
pectation or  desire  on  the  part  of  the  tes- 
tator of  leaving  any  portion  of  his  estate 
beyond  the  operation  of  his  will. "  2  Redf. 
Wills.  115.  The  author  refers  to  a  number 
of  authorities,  among  them  b^ig  the  case 


of  Beynolds  v.  Kortrlght.  18  Beav.  ti7, 
where  It  is  said  that  everything  that  la  ill 
given  falls  Into  the  residue.  Indeed,  notb* 
ing  is  better  settled  than  that  the  resid- 
uary legatee  nominated  generally,  ia  en- 
titled, as  residuary  legatee,  to  whatever 
may  fall  into  the  residue  after  making  the 
will  by  Invalid  or  Ineffectual  disposition, 
by  lapse,  by  the  Incapacity  of  the  specific 
or  general  legatee  to  take,  or  whwe  prop- 
erty acquired  subaeqaent  to  the  mil  1» 
thereby  undisposed  of.  **  I  have  cUwaya  an- 
derstoud, "  said  iSir  WiLu&MGBANTln  Daw- 
son V.  Clark,  16  Vee.  409,  "that  a  general 
rraidueuf  personal  property  compr^ended 
everything  not  otherwise  effectually  dis- 
posed of  by  the  will ; "  and  slncethe  revisal 
of  1849  we  hare  had  a  statute  In  VlT^nia 
which  puts  devises  of  real  estate  on  the 
same  footing  In  this  particular  with  1^- 
ades  of  personalty.  Code,§2524;  2Lomax' 
Ex'rs,  (2d  Ed.)  307.  In  Mlars  v.  Bedgood, 
9  Leigh, 361, It  was  said:  "There are  many 
cases  to  show  that  property  not  Intended 
to  pass  nnder  a  residuary  clause,  as  where 
It  Is  given  to  charitable  uses,  void  by  the 
atatntea  of  mortmalo,  or  where  the  legacy 
lapsea,  or  where  the  specific  legatee  cannot 
claim  In  consequence  of  fraud  practiced  on 
the  testator,  does  yet  go  to  the  residuary 
legatee.  The  cases- of  Cambridge  v.  Boos, 
S  Ves.  14;  Bland  v.  Lamb,  5  Hadd.  412, 
•  •  •  are  of  the  same  character.  Sir 
John  Leach,  In  the  case  of  Bland  v.  Lamb, 
observed  that'theqnestloula  notwhattbe 
testator  bad  in  bla  contemplation,  but 
what  the  words  he  has  used  will  embrace 
according  to  their  ordinary  signlflcation, 
which  must  prevail  unless  qualified  by 
o'*iher  expressions  In  the  instrument;'  and 
Lord  Eldon,  In  afterwards  af13rmlng  the 
decree,  remarked,  In  allusion  to  this  rule, 
that  It  has  sometimes  operated  directly, 
contraiT  to  the  Intentioa  of  the  testator, 
bnt  notwithstanding  has  been  allowed  to 
prevail."  These  authorities  are  sufBclent 
to  show  the  extensive  operation  whlcb 
the  courts  ordlbarily  give  to  a  residuary 
bequest,  and  the  reason  Is  obvlonfl.  When 
a  man  makes  his  will,  the  presumption,  as 
already  remarked,  Is  that  he  Intends  there- 
by to  dispose  of  bis  whole  estate,  espe- 
cially where  the  wUlcontalns  a  general  re- 
siduary clause;  and  hence  very  strong  and 
special  words  are  required  to  showtbat 
the  testator  intended  the  residuary  be- 
quest to  have  a  limited  effect,  and  thus  to 
rebut  the  presumption  in  favor  of  the  resi- 
due. Smith  v.Smlth,17Grat.268  ;  2  Jarm. 
Wills,  762.  There  are  no  words  sufficient 
to  show  such  an  intention  on  tbe  part  of 
the  testator  In  the  will  before  m.  It  i» 
true,  a  defeasible  fee  in  the  tract  of  land 
called  "The  Grange"was  given  by  the  Brat 
clause  of  the  will  to  thetestator's  adopted 
daughter,  Miss  McCarty,  and  that  the  will 
directs  that,  in  the  event  of  her  dying  with- 
out Issue,  the  land  shall  be  sold,  and  tiie 
proceedsof  tbe  saledlspoaed  of  fortfae  pur- 
poses mentioned.  But  that  does  not  affect 
the  comprehensive  and  nnequlvocal  terms 
used  in  therestduaryclaosealready  quoted. 
It  isvery  evident  that  the  testator  did  not 
Intend  to  die  Intestate  as  to  auy  portion 
of  his  estate ;  and,  taking  the  whole  of  the 
will  together,  it  Is  obvious  that  his  inten- 
tion was  to  give,  by  the^reslduara  clanse* 
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all  ol  his  estate  not  dtoimsed  ot  by  the  pre- 
ceding elanses  of  the  will,  although  he 
may  not  have  contemplated  afallnre,  total 
or  partial,  of  tbe  purposes  for  which  a  con- 
Terston  ul  theland  into  money  was  directed. 
In  sfaort,  we  are  of  opinion  that,  constru- 
inf^  tbe  langoage  of  tbe  will  in  the  light  of 
tbe  principles  already  adverted  to,  the  de- 
cree of  the  circuit  court  Is  right,  and  must 
be  affirmed. 


Ha  (cbibon  t.  Garnett. 

(Supreme  Court  ofApvenU  of  Virainia.  April 
8, 1890.) 

UoAJxm — ArroiitTMBNT  or  ComuTTBS— Jubis- 
DioTiox  or  CntouiT  Codbt. 
Code  Vft.  1887. 1 1687.  provides  that,  If  a  per- 
aon  it  found  insane  "b;  fustlces"  before  whom  be 
is  examined,  the  conrt  of  the  county  or  corporstlon 
of  which  he  is  ao  inhabitant  shall  appoint  a  com- 
mittae.  By  seoUon  IfiOS  the  connty  and  oorpo- 
ration  oonrta  are  ffiven  power  both  to  try  questions 
of  inaanity,  and  to  appoint  oommittees.  Section 
1706  pnrrideB:  '*Ttae  circoit  ooorts  shall  tisve  oon- 
cnrrrent  joriadiction  with  the  ooanty  and  corpon- 
Uon  ooarts,  respectively,  in  the  appointment  of 
committees. "  Held,  that  circuit  courts  have  so 
jntiadiotion  to  try  qoeetlons  of  insanity. 

Jamea  Bay,  F.  H.  MeMalUm,  and  Mere- 
dith Jt  Covke,  for  appellant.  J.  O.  A  W.  W, 
field  and  Rixej  A  Barbour^tot  appellee. 

Fauntlemoy,  J.  The  petition  of  Elisa- 
beth Bandsou  complains  of  a  Judgment  of 
tbe  drcQlt  court  of  Madison  county,  en- 
tered Aagnst  16, 1889,  adjudging  her  an  In- 
sane person,  and  appointing  one  N.  W. 
Crtsler  her  committee,  to  take  charge  of 
her  person  and  property.  It  appears  from 
the  record  that  tbe  plaintiff  In  eiror,  Eliz- 
abeth Harrison,  Is  the  widow  of  Thomas 
N.  Harrison,  of  Madison  county,  Va.,  who 
died  in  the  latter  part  of  July,  or  the  first 
pa^  of  Aogast-,  1889,  leaving  an  estate 
wortb,  after  the  payment  of  his  debts, 
abont  $60,000.  consisttng  of  ¥80,000  of  per- 
sonalty, and  of  realty  estimated  at  $35,000 
or$30,000.  He  leltuu  children  nordescend- 
ants,  and  his  wile  was  72  or  73  years  of 
B.Ke.  He  made  his  will  on  the  11th  day  of 
July.  18S9,  only  a  few  days  before  his  death. 
In  which  be  provides  for  his  wife  as  fol- 
lows: "In  Hen  of  dower,  I  give  to  my 
wife,  Elisabeth  Harrison,  during  her  life, 
the  use,  rents,  and  profits  of  my  entire 
Lewis  farm,  on  the  Rapidan  river,  being 
tbe  same  tract  of  land  bought  by  roe  of 
George  E.Garth  in  exchange  fortheSeville 
property,  and  also  an  annuity  of  two  hun- 
dred and  forty  dollars  during  her  eaid  life ; 
a  aaffldaitsnm  of  money,  to-wit,  $4,000  of 
my  personal  estate,  to  be  loaned  out  by 
my  executor,  secured  by  deed  of  trust  on 
antncnmtiered  real  estate  of  double  the 
value  of  the  money  loaned,  to  raise  the 
said  annuity."  He  bad  told  his  wifewlmt 
provision  he  intended  to  make  for  her  by 
hlB  will,  and  she  expressed  herself  as  satis- 
fied therewith.  The  residue  of  his  estate 
he  bequeathed  and  devised  among  bis  own 
nephews  and  nieces.  The  will,  as  to  which 
there  Is  no  controversy,  was  offered  lor 
pruhate  In  the  circuit  court  of  Madlnon 
county  on  the  16tb  of  August,  1R89,  when 
one  J.  K.  Garnett,  a  brother  of  Mrs.  Har- 
rison.aged  75  yeara,BUggested  to  the  court 
that  his  sister  was  a  person  of  uusouud 
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mind,  she  havlnff  resisted  all  Importunities 
to  renounce  her  Jointure  by  the  will,  and 
declaring  that,  while  she  knew  that  she 
would,  as  a  distributee  and  doweress,  be 
entitled  to  one  half  of  her  husband's  large 
personalty,  and  to  nne-thlrd  of  his  realty, 
yet  she  was  perfectly  satisfied  with  the 
provision  made  forlierby  herhusban(I,and 
that  she  regarded  Itassinful  to  disturb  his 
will;  and  the  said  J.  K.  Garnett  raovc»a 
tbe  court  to  appoint  a  committee  to  take 
charge  of  her  person  and  property,  and 
the  court,  by  its  said  order  of  the  Itith  of 
August, 1S89, adjudged  ''that  the  said  Elis- 
abeth Harrisoa  is  Insane,  and  doth  appoint 
Nelson  W.  Crlsler  committee  of  the  said 
Elizabeth  Harrison. "  And  immediately 
thereupon  the  said  Nelson  W.  Crlsler,  ap- 
pointed committee  of  said  Elisabeth  Har- 
rison, moved  the  court  to  allow  him  to  re- 
nounce, on  behalf  o!  the  said  Elizabeth  Haiv 
rison,  the  Jointure  and  provisions  made 
for  the  said  Elizabeth  Harrison  by  the  will 
of  her  husband,  T.  N.  Harrison,  deceased, 
and  demanded  her  dower  and  distributive 
share  in  said  estate,  and  asked  to  have  the 
same  entered  of  record. 

The  plalntiB  In  error  Insists  that  the  cir- 
cuit court  of  Madison  county  was  without 
Jurisdiction  to  try  the  question  of  Mrs. 
Harrison's  insanity,  and  hence,  at  that 
time,  and  under  the  circumstances,  had  no 
power  to  appoint  a  committee,  and  that 
therefore  the  whole  proceeding  in  the  cir- 
cuit court  Is  void,  we  think  tbe  conten- 
tion is  well  taken.  The  power  of  the  cir- 
cuit court  extends  only  concurrently  with 
the  county  or  corporation  courts,  to  the 
appointment  of  committees  alter  a  party 
has  been  duly  declared  insane  by  three  Jus- 
tices, or  by  a  county  or  corporation  court 
of  the  county  orcorporation  of  which  such 
person  is  an  inhabitant.  In  Virji^nia,  until 
1819,  the  question  of  Insanl^  was  deter- 
mined only  by  three  Justices  of  the  peace, 
and  after  their  finding  tbe  courts  would 
appoint  the  committees.  In  chapter  SS, 
Code  1849,  It  is  enacted :  "Sec.  40.  If  a  per< 
son  be  found  to  be  Insane  byjustlces  before 
whom  he  may  be  examined,  or  in  a  court 
In  which  he  may  be  charged  with  crime,  as 
aforesaid,  the  court  of  tbe  county  or  cor- 
poration of  which  he  is  an  lababttantshall 
appoint  a  committee  of  him.  Sec.  41.  It  a 
person  residing  in  this  state,  not  so  found, 
be  suspected  to  be  Insane,  the  court  of  the 
county  orcorporation  of  which  such  person 
is  an  inhabitant  shall,  on  the  application 
ol  any  person  interested,  proceed  to  exam- 
ine into  his  state  of  mind,  and,  being  satis- 
fied that  he  is  insane,  sball  appoint  a  com- 
mltteeofblm.**  *'Sec.43.  Theelrcultcourts 
shall  baveconcurreut  Jurisdiction  with  the 
county  and  corporation  courts,  respectiye- 
ly.  In  the  appointment  of  committees." 
These  sections  are  re-enacted,  without 
amendment,  into  the  Code  of  1887,  §5  1697, 
1 608, 1700.  By  section  41,  Code  1849,  and  sec- 
tion 1698,  Code  1887.  thecounty  and  the  cor- 
poration courts  are  given  both  the  power 
to  try  the  insanity  and  to  appoint  the  com- 
mittee In  express  terms,  while  the  power 
to  trytbe  question  of  tnsantystill  remains 
in  three  Justices  also.  But  the  power  to 
determine  the  question  of  Insanity,  and 
the  power  to  appoint  a  committee  for  the 
person  found  to  be  Insane,  are  two  ^pa- 
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rate  and  diBlinct  powers,  and  the  drcntt 
coartH  have  nowhere,  hj  statutory  enact- 
mrat,  been  g^ven  the  power  to  try  the 
question  of  Insanity  as  a  civil  procedure. 
Section  1700  of  theCode  ofl887i  Invests  the 
circuit  courts  with  concurrent  Jurisdiction 
with  the  county  and  corporation  courts, 
respectively,  In  the  appointment  of  com- 
mittees, but  the  power  to  appoint  a  com- 
znittee  does  not  necessarily  Include  the 
power  to  determine  the  question  of  Insan- 
ity, nor,  e  conrerso,  does  the  power  to  de- 
termine the  fact  of  Insanity  by  the  Inquisi- 
tion of  three  justices  give  or  implicate  the 
power  to  appoint  the  committee.  By  sec- 
tion 1697,  Code  1887.  It  Is  provided  that. "If 
a  person  be  found  to  be  Insane  by  Justices 
t>eIore  whom  he  is  examined,  *  *  *  the 
court  at  the  county  or  corporation  of 
which  he  la  an  inhabitant  shall  appoint  a 
committee  of  him. "  Even  the  county  and 
corporation  courts,  possessing,  In  general, 
the  Jurisdiction  both  to  decide  the  question 
of  insanity  and  to  appoint  a  committee, 
are  limited  to  the  decision  of  the  question 
of  Insanity,  if  the  party  be  an  inhabitant 
of  another  county  or  corporation.  By  the 
same  aecldon  (lOIu)  ttlB  provided  thaflf  a 
personbe  found  to  be  insane  *  *  *  In  a 
court  In  which  he  Is  charged  with  crime,  as 
aforesaid,  the  court  of  the  county  or  cor- 
poration ofwhlchhe  Is  an  Inhabltantshall 
appoint  a  committee  of  him."  The  power 
to  appoint  the  committee,  as  well  as  to 
determine  the  fact  of  Insanity,  was  ^Iven 
to  the  county  and  corporation  courts  by 
the  express  terms  of  the  1608th  section  of 
Code  1887,  re-enacting  section  41,  Code  1849, 
because,  until  then,  they  did  not  possess  It; 
but  the  legislature  has  nowhere  conferred 
upon  the  clrcuitcourts  the  power  to  decide 
the  question  of  sanity. 

The  othererrorsasslgned  arethattheor- 
dcr  ought  not  to  have  been  entered,  be- 
cause Mrs.  Harrison  bad  no  notice  of  the 
motion,  and  wasnotglven  tlmeln  which  to 
summon  witnesses  and  take  other  neces- 
sary steps  for  her  defense,  and  because  the 
court  dented  her  demand  for  a  Jury  when 
the  liberty  of  her  person  and  the  posHession 
of  her  property  was  involved  In  thelsBce 
to  be  tried,  and  because  the  evidence  ad- 
duced to  prove  her  to  be  Insane  is  totally 
and  wholly  Insufflclent,  and  because  tlle- 

fal  evidence  was  admitted  and  considered 
y  the  Judge  on  the  trial  of  the  motion. 
But  we  need  not  consider  or  pafls  upon 
tbpse  asRlgnments  of  error,  however  well 
taken,  since  we  have  disposed  of  the  case 
upon  the  want  of  Jurlfidlctlon,  and  are  of 
opinion  that  the  Judgment  of  the  circuit 
court  of  Madison,  complained  of,  is  whol- 
ly erroneous,  and  that  the  aamemnstbe  re- 
versed and  annulled.  Judgment  reversed. 

FiBLua  et  aJ.  v.  Cablton  et  ah 
(Supreme  Court  of  Qeoruitu  Usrch  10, 1890.) 

EXRCOTORS  AttV  ADMIXTBTRATORS  —  iCABatAOS  Of 
EXKCCTBIX  —  BiBCTMBlCT — BbTTBRMBHTS — Bbt- 

Off. 

1.  An  executrix,  who  was  also  testator's  wid- 
ow, afterwards  remarried,  and  her  husband,  In* 


^Section  1700.  **TbeoIrcuItoourtBhaUbave  con- 
currcmt  jurisdiction  with  the  county  and  corpora- 
tion courts,  respectively.  In  the  appointment  of 
committoes.  ** 


stead  at  letters  o.  t.  a.,  toofc  out  gonerBI  lefc- 
tera  of  admloiBtratlOD  on  testator'a  eatatv.  The 
hoaband  ttxm  entered  Into  a  oontraot  with  an  at- 
torney, whereby  the  attorney  was  to  recover  pos- 
session of  lands  claimed  by  testator,  and  to  receive 
as  bis  compoDsatlon  a  one-half  intereat  in  all  lands 
so  recovered.  Held  that,  thoagh  the  husband's 
general  letters  of  admloistratJon  were  void,  yet  fals 
oontraot  with  the  attorney  was  valid ;  as  Code  Oa. 
1 244S,  provides  that  on  the  marriage  of  an  exec- 
utrix her  husband  may  act  in  right  of  his  wi/e 
until  the  appointment  of  an  administrator  c.  L  a., 
and  that  the  huaband  abaU  be  lespousibte  as  if  he 
were  executor. 

S.  Under  thisoontraet.oertainnoteB  belonging 
to  testator's  estate,  given  In  payment  of  the  pur- 
chase price  of  land  sold  by  testator  in  his  life-time, 
were  turned  over  to  the  attorney  for  oolleotlon. 
The  purchaser,  who  beld  under  a  bond  for  title, 
was  nnaUe  to  pay  the  notes ;  and,  to  avoid  litiga- 
tion, it  was  agreed  that  the  land  should  be  resold 
at  adminlstrator'B  sale,  the  purchaser  under  the 
bond  for  title  to  receive  any  excess  over  the  face  of 
the  notes,and  to  make  good  any  defldt  to  the  estate. 
The  land  was  acoordlngly  offered  for  sale  the 
husband,  acting  aa  adrninlatrator,  and  U  was  bid  in 
by  the  attorney.  Held  that,  though  the  sale  was 
void  OS  an  admtnittrator*8  sale,  yetl  as  It  was  made 
in  pursuance  of  the  agreement  with  the  purchaser 
under  the  bond  for  title,  the  husband  acted  aahia 
a^ent  In  maldag  the  sale,  and  that  the  attorney, 
who  had  paid  for  one-half  of  the  land  by  his  serv- 
ices, took  a  good  equitable  title  to  that  half;  but, 
having  paid  the  estate  nothing  for  the  other  half, 
he  took  neither  a  legal  nor  an  equitable  title. 

8.  In  ejectment  for  this  land  by  the  children  of 
testator,  to  whom  be  had  devised  ail  his  property, 
subject  to  a  life-estate  in  his  widow,  it  appeared 
that  the  attorney  had  conveyed  one-haif  of  the  land 
to  teatator'i  wldow.and  that  afterwards  the  widow, 
her  husband,  and  the  attorney  united  in  a  oonvey- 
anoe  -ot  the  whole  of  the  land  to  defendant,  an 
Innocent  purchaser,  who  had  made  valuable  im- 
provements.  field,  that  the  conveyance  of  the  aV 
tomey'a  interest  enabled  defendant  to  successfully 
defend  aa  toone-half  of  the  land;  but  as  the  con- 
veyance of  the  attorney  to  the  widow  gave  her  no 
title,  and  as  the  recovery  of  the  land  by  the  attor^ 
ney  inured  to  her  benefit  only  during  her  Itfe^ 
platntifTs  were  entitled  to  the  possession  of  the  oUi- 
er  half  after  the  widow's  death. 

4.  As  defendant  had  neither  an  equitable  nor 
a  legal  title  to  plaintiff's  half  of  the  land,  he  ia 
not  entitled  to  a  sot-off  for  improvemeuta  made  by 
him  thereon,  beyond  the  value  of  the  mesne  proflta. 

Error  from  superior  court,  Dougherty 
county;  Boweb,  Judge. 

The  facta  appear  from  the  following 
opinion,  delivered  by  Chief  Justice  Jackhon 
on  a  former  hearing,  and  which  la  reported 
In  75Ga.  554: 

"  An  action  of  ejectment  was  brought  by 
Ida  R.  Carlton  ond  Lillian  Janes  against 
Taylor  Fields  tor  the  recovery  of  two  city 
lots  on  Flint  street,  In  Albany,  with  the 
improvements  thereon,  their  title  resting 
on  the  will  of  thelrtather,  which  gavethem 
a  remainder  estate  in  all  the  property  he 
left,  after  paying  hla  debta.  To  thia  ault 
Fields  filed  two  pleas, — one  the  genera] 
plea  of  not  guilty ;  and  theother  anequlta*' 
ble  plea,  setting  up  that  lie  is  an  Innocent 
purehaBer  for  value  without  notice,  and,  if 
not  protected  by  that  fact  In  his  title,  that 
he  was,  at  ail  events,  entitled  to  be  pro- 
tected to  the  extent  of  the  valuable  Im- 
provementa  he  had  pat  on  the  lota  aJnce 
his  purchase  and  posaesrion  thereof,  nnder 
all  the  tacts  of  the  case  On  the  charge  ot 
the  court  the  Jury  found  for  platntitrs  the 
premises  In  diapute,  and  thereupon  Fields 
made  a  motion  for  a  new  trial,  on  many 
grounds  therein  stated,  which  was  drailed 
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OD  each  and  all  of  tbem,  and  on  this  Judg- 
ment of  the  court  error  is  aself^ned  here. 

"The  tacts  disclosed  by  the  record  are 
tbatthebequestgaveall  the  estate  to  their 
mother  for  life,  with  remainder  to  these 
plHlntifbi.  That  the  two  lota  in  Albany 
saed  for  In  this  acUoa  had  been  aold  by 
the,  testator  in  his  Ufe-tlme  to  one  D.  3. 
Meeds,  to  whom  he  gave  a  bond  for  titles. 
That  the  purchaser,  Meeds,  went  Into  pos- 
Besaion.  and  put  on  the  lots  some  build- 
ings of  small  value.   That  Mrs.  Janes,  the 
mother  of  plaintiffs,  and  life-tenant  of  all 
the  estate  left  by  her  hasband,  qualified  as 
execDtrlx.  That  she  married  one  King  In 
11168,  the  year  after  testator's  death.  That 
In  18^  King  admlnistOTed  or  took  out  let> 
ters  of  administration  on  the  estate,— not 
letters  cum  testamento  annexo,  bat  gen- 
eral letters.  That  he,  after  he  was  clothed 
with  these  letters,  bargained  with  Judge 
Bower,  attorney  at  law,  to  reduce  to  pos- 
session all  the  lands  testator  claimed, 
widely  scattered  overthestate,and  agreed 
to  ^re  him  one-half  of  those  so  recovered. 
That  these  lands  in  dispute  in  this  litiga- 
tion alone  were  recovered  by  them.  That 
the  notes  which  Meeds  gave  for  the  land 
were  sent  to  Hines  &  Hobbs  by  Bower  for 
collection,  and  that  the  result  was  by  con- 
tract and  settlement  made  by  Hines  & 
Uubbs  with  Meeds,  a  delivery  of  the  laud 
to  the  administrator,  and  of  the  notes, 
none  of  which  had  been  paid,  to  the  pur^ 
chaser.  Meeds;  or,  as  Meeds  says,  to  a 
cancellation  of  the  trade;  or,  as  Bower 
and  Hobbs  testify,  to  Its  cancellation,  on 
condition  that  the  two  lots,  with  the 
shops  put  on  them  by  Meeds,  be  sold  by 
the  administrator,  the  notes  be  paid,  and, 
if  anything  remained  over  of  the  proceeds 
of  sale,  it  be  paid  to  Meeds.  That  the 
two  lots  were  put  up  for  sale  by  the  ad- 
ministrator, and  Bower  bought  them. 
That  he  made  a  deed  to  one-half  first  to 
King,  and  then  had  King  to  convey  to  his 
wife,  or  relinfiulsh  title  to  her,  on  his  as- 
certaining  that  King  indivldnally  had  no 
interest;  themarrlage being  after  1866,  the 
date  of  the  married  woman's  act.  That 
throe  deeds  were  made,  the  two  first  In 
1K?S,  and  the  other  in  1874,  and  that  these 
three  persons,  (King.  Mrs.  King,  and  Bow- 
er.) In  1877,  conveyed  the  lots  to  Fields. 
That  Fields  went  Into  possession,  and 
made  valuable  improvements,  amounting 
to  several  thousand  dollars.  So  that  the 
exact  legal  and  equitable  rights  of  the  par^ 
ties  are  not  easily  ascertained. 

"3.  It  seems,  however,  clear  that  the  re- 
malndrai-men  took,  under  the  will  of  their 
father,  only  the  interest  of  that  father  in 
remainder  in  the  property  which  he  left. 
The  bequest  Is,  (t^terorderingdebtspald:) 
'I  will  that  the  remainder  of  my  estate, 
both  real  and  personal,  of  any  description, 
go  to  and  beloogto  mymuch-belovedwife, 
Elizabeth  C.  Janes,  during  her  natural 
life,  and  after  her  death  to  descend  to  my 
two  yoangest  children,  Ida  R.  Janes  and 
Sarah  UUian  Janes,  to  them  and  their 
heirs  forever.  My  other  heirs,  viz.,  the 
heirs  of  Martha  A.  Hilsman,  Leonidas  G. 
Janes,  Selah  Bond,  Mary  J.  Gibson,  Louisa 
C.  Glass,  and  Lal^lsia  £.  Janes,  I  have 
altvady  and  heretofore  gave  [given]  each 
of  them  more  than  I  am  able  to  give  to 


the  youngest  ones  named ;  the  close  of  the 
civil  war,  and  circumstances  attending 
the  same,  having  greatly  reduced  my 
worldly  affairs.'  His  interest  in  thesetwo 
lots  at  the  time  of  his  death  was  the  right 
to  make  the  purchase  mon«y  out  of  them 
by  getting  Judgment  on  the  notes  Meeds 
gave  bim,.  filing  a  deed  to  the  land,  and 
selling  the  same  under  execution  on  the 
Judgment,  together  with  the  Improvements 
thei-eon,  and  thus,  with  the  proceeds  of 
sale,  pay  himself  the  purchase  money,  or 
to  sue  in  ejectment  tor  the  land,  when 
Meeds  could  have  filed  an  equitable  plea^ 
and  brought  about  the  same  equitable 
result.  This  Interest  in  these  lots,  there> 
fore,  in  the  end  of  any  litigation  to  enforce 
It,  is  the  right  to  recover  the  notes  for  the 
land  outof  itsaale,  with  the  improvements 
put  on  them  by  Meeds;  and  Meeds'  right 
was  to  pay  the  notes  and  retain  the  land, 
or  to  sell  the  land  to  whomsoever  he 
pleased,  and  pay  what  he  owed  the  testator 
thertf  or,  and  retain  the  balance  the  land 
sold  for,  if  it  brought  him  more  than  what 
he  owed  for  ft.  These  plaintiffs  took,  un- 
der their  father's  will, in  remainder,  what- 
ever interest  in  these  lots  their  father  had 
when  he  died,— whatever  that  interest 
was.  Theirfatiier  gave  them  a  remainder 
In  all  his  property  His  property.  In  re- 
spect to  this  transaction  with  Meeds,  was 
these  notes,  with  his  right  to  recover  them 
outof  this  laud;  and  their  estate  in  r» 
mainder  is  the  same,  to-wlt,  the  purchase 
money  or  the  notes  for  this  land,  with  the 
right  to  make  that  purchase  money  out  of 
the  land.  So  that,  if  Meeds  were  still  in 
possession  of  the  lots,  and  they  sued  him 
on  their  mother's' death  for  them,  he  could 
set  up  his  equitable  right  springing  out  of 
his  bond  for  titles,  and  the  improvements 
he  had  put  on  the  property  he  bought  from 
their  father;  or  If  Meeds  had  sold  the  land 
to  another,  who  had  paid  him  for  It,  and 
his  grantee  had  gone  into  possession,  and 
put  up  valuable  improvements  thereon, 
he,  too,  conld  set  up  successfully  the  same 
equitable  plea. 

"Therefore  the  question  hers  is,  what 
privity  is  there  between  Meeds  and  Fields, 
who  Is  in  possession,  who  has  made  valu- 
able ImprovementB  on  the  lots,  and  who 
has  here  an  equitable  plea  to  set  them  off, 
or  to  have  the  land  sold,  and  hie  equities 
therein  estimated  and  allowed  him.  The 
learned  Judge  pro  bac  vice  held  that  there 
was  none,  and  upon  tills  view  the  case  was 
tried,  and  the  verdict  returned. 

"It  appears  to  us,  after  a  careful  study 
and  close  examination  of  the  whole  case, 
that  there  is  privity  between  Meeds  and 
Bower,  one  of  the  grantors  ol  Fields,  and 
therefore  that  there  la  such  privity  be- 
tween Meeds  and  Fields  aa  will  enable  the 
latter  to  set  up  and  sustain  equitable 
rights  which  have  been  ignored  on  the 
hearing.  Bowercontracted  with  King,  act- 
ing as  administratorof  the  testator,  to  r&* 
cover  the  possession  of  lands  stretching 
from  Walker  to  Dougherty  counties.  King 
agreeing  to  pay  him  for  his  labor  the  one- 
halt  of  those  lands  so  recovered,  or  the 
value  of  that  half.  Among  the  cases 
turned  over  to  him  were  these  two  lots  la 
Albany,  and  these  promissory  notes  hav- 
ing this  lioa  on  these  lots,  so  to  speak* 
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were  Intrnsted  to  HInes  &  Hobba,  law- 
yers In  Albany,  by  Bower,  not  residing 
there,  to  be  collected.  Thereupon  Bobbs 
saw  Meeds,  and  contracted  with  him,  and 
he  and  Bo  wer  settled  the  case,  to  avoid  lit- 
iKatlon  with  Meeds,  upon  the  terms  that 
the  notes  sboald  be  surrendered  to  Meeds, 
and  the  lots  of  land  sold, and  Meedsshould 
have  whatever  over  the  amonnt  of  the 
notesit  brought.  This  Is  the  testimony  of 
Hobbs  and  Bower,  while  Meeda  testifies 
that  the  settlement  was  a  simple  cancella- 
tion. The  discovery  of  a  memorandum  of 
the  settlement  since  the  trial,  on  which 
one  sfroand  of  the  motion  for  a  new  trial 
is  based,  pats  the  version  of  the  settlement 
given  by  Hobbs  and  Bower  beyond  con- 
troversy, all  of  which  was  regarded  Imma- 
terial by  the  court  below;  and,  In  one 
view,  it  is  not  very  material,  because,  if 
the  trade  was  canceled,  the  land  was  re- 
covered by  Bower,  and  the  contract  he 
made  with  King  gave  him  half  of  it  on  Its 
recovery.  But  It  seems  clear  that  the  set- 
tlement was  to  sell  the  land  at  admlnistra* 
tor's  sale,  and.  If  It  brought  more  than 

gurchase  money.  Meeds  was  to  have  the 
alance,  and,  If  less,  the  notes  were  to  be 
credited,  and  Meeds  was  to  pay  the  differ- 
ence. 

**  Bat  It  may  be  said  that  Bower^s  agree- 
ment with  King  did  not  bind  the  estate  of 
Janes,  because  his  letters  were  void. 
We  agree  with  the  prenidlng  Indge  that 
they  werevoid.but  It  does  not  follow  that 
the  contract  to  recover  the  land  and  get 
hair  is  not  good.  Upon  the  marriage  of 
Mrs.  Janes  to  King,  her  letters  testament- 
ary abated ;  but  King  eo  instanti  was 
clothed  with  power  by  statute  to  go  on 
with  the  administration  under  the  will, 
until  an  administrator  with  the  wlU  an- 
nexed was  regularly  appointed  by  the  or- 
dinary. Code,  §  2443.  This  Is  Its  enact- 
ment: 'Until  the  appointment  of  a  repre- 
sentative of  the  estate,  the  husband  may 
act  In  right  of  his  wife,  and  shall  be  re- 
sponsible as  if  he  wasexecutor.'  U  his  let- 
ters, than,  were  void,  no  representative 
had  been  appointed,  and  his  authority  to 
act  as  executor  remained  good  by  virtue 
of  the  statute.  It  follows  that,  by  virtue 
of  the  settlement  made  by  Hobbs  and 
Bower  with  Meeds,  they  acquired  for  the 
estate  of  Janes  from  Meeds  the  right  to 
sell  the  land  and  divide  the  proceeds  as 
agreed  upon.  Meeds  could  have  sold  It  to 
Bower  himself,  paid  off  the  indebtedness 
for  purchase  money,  and  pocketed  the  bal- 
ance. What  practical  difference  does  It 
make  that  be  authorized  him  to  sell  or 
have  the  land  sold?  It  be  had  sold  and 
conveyed  himself.  Bower  would  have  stood 
In  hiH  Bhties,  with  all  his  rights.  If  he  au- 
tliiirizcd  King  to  kgII,  what  difference  does 
it  make  in  equity?  None  that  we  can  see, 
espi'cially  when  the  apparent  natural  eq- 
uity ta  that  this  innocent  purchaser  tor 
value  should  not  lose  all  the  value  of  the 
improvements  he  put  upon  the  property. 
It  should  be  borne  in  mind,  too,  that, 
though  King's  letters  were  void,  he  was 
still  clothed  with  powers  as  executor  until 
an  administrator  was  appointed,  and  lia- 
ble as  such ;  and,  while  the  order  to  sell  as 
admlniHtrator  wasvuld,yet  he  didasexec- 
utor  bavetberight  tocollect  thesenotesaa 


assets,  and  make  settlements  thereof,  and 
the  settlement  he  made  with  Meeds  through 
his  counsel  seems  Just  and  equitable. 

"By  this  settlement  ot  the  case,  which 
had  thus  arisen  between  the  acting  execu- 
tor of  Janes  and  Meeds,  made  tn  save  ex- 
penses and  costs,  it  appears.  Meeds  being 
unable  to  pay  the  purchase  money,.the 
land  was  recovered  by  the  estate  of  Janes, 
to  beeold.  It  was  sold,  and  Bowerbought 
it,  and  King,  as  administrator,  made  him 
a  title  to  it.  Therefore,  by  the  action  and 
agreement  of  Meeds,  It  was  sold  to  Bower, 
by  King  as  administrator,  it  is  true,  bat 
8tiU  by  virtue  of  a  settlement  with  Meeds, 
who  was  In  possession  ot  the  land,  and 
who  must  have  been  ejected  from  It  by 
suit,  or  must  have  yielded  his  assent  by 
settlement,  beforelt  could  have  been  recov- 
ered and  sold.  Thus  it  seems  to  us  that 
Meeds  was  a  party  to  this  sale.  He  was 
Interested  therein.  Had  the  lots,  with  his 
Improvements,  brought moretlian  thepur- 
chase  money  and  interest,  the  excess  of  the 
sum  the  lots  brought  was  to  be  paid  to 
him,  and  If  they  did  not  bring  enough  to 
pay  the  purchase  money  he  was  to  supply 
the  deficiency ;  so  that.  In  selling  the  land. 
King  was  his  agent  in  carrying  into  effect 
the  arrangement  which  paid  his  debt  to 
theestato  of  Janes,  and  by  which  he  would 
have  rec^ved  something  additional,  if  the 
lots  had  been  sold  for  more  than  enough 
to  extinguish  his  debt.  Substantially  It  la 
the  same  as  if  he  had  sold  it  himself,  or 
bad  got  King  to  sell  it  privately  for  him, 
and  pay  the  estate  of  Janes  his  debt  to 
that  estate.  That  he  sold  it  publicly,  by 
the  settlementand  contractof  Meeds, sure- 
ly In  equity  ought  not  to  affbet  the  equita- 
ble rights  derived  from  the  sale.  That  the 
public  sale  was  made  by  King  as  adminis- 
trator, and  not  as  representing  the  execu- 
trix named  in  the  will,  and  whom  he  bad 
married,  and  by  virtue  ot  that  marriage 
could  act  as  executor  till  a  regular  repre- 
sentative was  appointed  tb  administer  de 
bonis  Don  with  the  will  annexed  the  estate 
of  Janes,  should  not  destroy  all  theequitiea 
of  an  innocent  purchaser,  who  bought  for 
value  at  the  sale. 

"While,  therefore.  Bower,  who  bought 
at  the  sale  and  sold  to  Fields,  the  defend- 
ant, acquired  no  strictly  legal  title  at  this 
sale,  because  it  was  made  Irregularly,  and 
Fields  acquired  none  from  him,  yet  Bower 
did  acquire  what  amounts  to  a  perfect 
equity  to  one-half  of  these  lots  against 
these  plaintiffs.  He  paid  this  estate  full 
value  for  his  half  thereof  by  his  labor  and 
management  as  counsel.  He  acquired  the 
poaseHHlon  ot  It  for  all  interested  therein, 
in  remainder  or  otherwise,  and  bycontract 
with  King,  who  was  acting  executor  un- 
der the  statute,  contracted  with  him  to 
pay  half  the  lots,  if  recovered.  He  became 
entitled  to  half  thin  land,  and  though  King 
conveyed  It  all  to  him  under  an  iU^alsale 
made  under  void  letters,  and  thus  conveyed 
him  no  strictly  legal  title,  the  payment  of 
half  the  purchase  money  of  the  land  by  his 
labor  and  his  possession  thereunder  gave 
him  that  perfect  equity  thereto  which  will 
defend  or  recover  in  ejectment.  So  that 
he  could  defend  against  these  remainder- 
men his  poBsessiou  of  one-half  of  the  lots, 
had  he  retained  it;  and  when  he  conv^ed 
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to  Fields,  the  defendant  here,  he  transnilt- 
ted  to  him  the  equity  he  bIniBelt  bad ;  and 
as  Bower  held  onder  a  sale  made  by  one 
sahstantlally  Meed's  a^^t,  and  sold  to 
Fields,  Fields  Is  In  prlTHy  with  Meeds; 
and  his  eqatty  thus  derived  rrom  Bower  la 
strengrtbened  by  the  fact  that  he  lnnocent< 
ly  bought  the  entire prox>erty,  and  has  put 
valnnble  Improvement  thereon. 

"The  conclusion,  it  seems  to  us,  must  be 
that  the  facts  make  a  caccesshil  defense 
for  Fields  to  one-half  of  this  property.  In 
respect  to  the  other  half.  It  seems  to  us 
that  Bower  has  no  title,  lecal  or  eqol- 
table ;  none  legal,  because  he  sot  none.  He 
paid  this  estate  nothins  for  it,  and  haa 
none  equitable.  He  made  a  deed  to  Mrs. 
Kinig  Tirtoally,— tlrst  Co  Kinff,  and, by  his 
relinquishment  to  hlti  wife,  to  her.  Bnt  he 
did  not  recover  this  land  from  Meeds  for 
her  except  for  her  lite;  and  this  conveyance 
transmitted  nothing  from  plaintiffs,  who 
wereentltled  to  the  remainder.  Therefore 
Bower'adeed  to  Fields  did  not  eonveythls 
other  half,  for  be  turned  It  all  over  to  Mrs. 
Kine ;  and  Mrs.  King  was  only  entitled  to  a 
life-estate,  and  therefore  her  conveyance  to 
Fields  is  only  good  for  her  life-estate.  It 
did  not  convey  the  remainder  In  fee.  Nor 
does  King's  conveyance— for  all  three 
Joined  in  it — pans  any  title  out  of  these  re- 
mainder-men Into  Fields,  (or  he  had  none. 
AH  that  Bower  tried  to  convey  to  Mm  be 
had  relinquished  to  bts  wife,  and  he  had  no 
pretense  of  a  title  of  any  sort  to  any  part 
of  the  lands.  The  conclusion  we  reach  is 
that,  under  the  facts  disclosed  by  this  rec- 
ord, toarether  with  the  memorandum  of 
the  settlement  with  Meeds,  the  recovery  of 
all  the  premises  In  dispute  Is  wrung;  that 
the  exclasion  from  the  Jury  of  the  consid- 
eration of  the  evidence  of  Hobbs  and 
Bower,  touching  the  settlement  with 
Meeds,  la  error,  as  welt  as  the  denial  of 
the  new  trial  on  account  of  the  discovery 
of  the  memorandum  In  writing  of  that 
settlempnt;  cud  that  there  should  be  a 
new  trial  on  the  law  and  equity  of  the 
case. 

"  Wb  cannot  see  that  Fields  has  any 
equitable  right  tosetoff  the  Improvements 
he  pat  on  the  half  of  the  estate  not  his 
own  in  equity,  beyond  the  setting  off  of 
their  value  to  extingnish  the  mesne  prof- 
its, and  this  was  allowed  him  by  tbecourt 
below. 

**  We  have  examined  the  ca«e  of  McPhee 
V.  Gutfarte.  01  6a.  88,  and  find  that  the 
case  there  was  decided  on  its  own  partic- 
ular facts.  The  title  had  not  gone  Into 
Guthrie  &  Co.,  but  simply aniortgage  deed 
was  made  to  them,  and  Chief  Justice  War- 
KEu,  in  the  opinion,  lays  stresB  on  that 
fact.  They  were  mortgagees,  and  hail  a 
Hen  in  law  and  equity  only  on  the  land  as 
it  stood  beforesold  to  McPhee,  who  pu  t  the 
ImproTementa  upon  it;  and  thecourtheld 
that.  Id  that  case,  the  purchaser  could  set 
off  Improvements  In  equity,  and  recover 
thMr  value,  after  paying  the  principal  and 
latereet  on  the  mortage  out  of  the  land 
before  Improverl,  directing  the  sale  of  the 
land,  and  that  the  mortgage  be  first  paid 
out  of  the  land,  lees  the  Improvements, 
and  then  thevalueof  the  Improvements  be 
paid  to  McPhee,  the  claimant.  But  the 
ease  «t  bar  Is  a  case  ol  title  In  thw  lega- 


tees In  remainder  after  the  lots  wererecoT- 
ered,and  no  l^al  purchase  at  all  by  Fields, 
and  DO  perfect  equity  to  one-half  of  the 
land.  So  In  Dean  v.  Feely,  69  Ga.  804, 
It  will  ba  seen  that  the  extent  to  which 
thia  court  went  was  to  allow  the  pur- 
chaser for  value,  without  notice,  to  set  utt 
improvements  against  all  mesne  profits 
before,  as  well  as  after,  their  erection;  and 
in  that  case,  too,  there  was  no  doubt 
about  the  bona  Sdes  ot  the  purchaser. 
But  the  ruling  on  the  facts  allowed  the 

{lurch aser  only  to  extinguish  mesne  prof- 
ts,  but  not  to  trench  at  all  on  the  corpaa. 

"2.  We  think,  further,  that,  when  the 
court  iB  requested  to  put  his  chai^  Id 
writing,  all  should  be  In  writing,  and  an 
oral  submission  of  the  Issues  violates  the 
rule.  The  proiier  statement  of  the  issues 
is  a  very  important  part  of  the  charge, 
and  should  be  In  writing,  as  well  as  the 
balance  ot  thecfaarge;  nor  will  thecautlon 
to  the  Jury  not  to  regard  what  the  Judge 
said  orally,  If  It  conflicted  with  what  he 
read  from  the  writing,  cure  the  error.  It 
might  confuse  them  greatly.  If  no  other 
harm  was  done. 

"  We  say  nothing  abontequltles  between 
King  and  these  reuiainder-men,  and  how 
far  they  may  have  been  transmitted  In  eq- 
uity to  the  plaintiff  In  error,  so  as  to  be 
set  off  in  his  favor  against  them  out  ot  the 
proceeds  of  their  hiUf.  We  mean  their  tai- 
debtedness  to  him  tor  support  during  mi- 
nority. No  facts  are  here,  In  regard  to  it, 
sufficient  to  enable  us  to  say  aught  about 
it.   Judgment  reversed.  ** 

D.  B.  Pope,  for  plaintiffs  in  error.  W. 
T.  Jones,  for  defendants  In  error. 

Blandford.  J.  We  think  this  case  was 
virtually  decided  upon  all  its  facts  when 
It  was  here  at  the  October  term,  1S85.  76 
Ga.  554.  True  the  case  wels  then  reversed, 
but  the  principles  then  announced  by  Chief 
Justice  Jackson,  we  think,  rule  and  con- 
trol the  case  as  now  presented.  We  thlnlt 
that,  under  the  law  and  the  facts,  the  verw 
diet  and  Judgment  are  right,  cuad  should 
stand.  Judgment  affirmed. 


PUTNBT  et  al.  V.  KoHLER  fit  Sl. 
(Supreme  Court  of  Oeorgia.   Jaa.  27, 1890.) 
iNjnscTioN — Bora  Fide  Mobtqaoes — Appihavit. 

1.  The  pressure  of  the  case  as  to  injunction, 
eta,  being  npon  the  question  of  fact  as  to  whether 
the  Don-reslaent  crraltor  sought  to  be  enjoined 
was  a /wmft  ;lde  creditor  and  mortgagee,  without 
notice  of  any  fraud  in  the  transaction  by  which 
the  mortgagur  acquired  title  to  the  goods  In  con- 
tixiversy,  and  there  being  ample  evidence  to  war^ 
rant  the  judge  In  Quding  in  favor  of  such  Imna 
ftdes  and  want  of  notice,  thero  was  no  error  in  re- 
fusing the  Injunction  prayed  for, 

3.  An  affidavit  tendered  and  received  In  evi- 
dence on  the  hearing  of  an  application  for  injuno- 
tion,  no  objection  being  made  on  the  ground  of  ia- 
competGDcy  of  the  witness,  and  no  motion  being 
made  to  withdraw  or  rule  out  the  affidavit,  may  be 
considered,  whether  the  witness  was  competent  or 
not. 

(Syllabuit  by  BleckJcy,  C.  J.) 

Error  from  superior  court,  Morgan  coun- 
ty; Jenkins,  Judge. 

BoyklD  Wright,  M.  P.  Carroll  and  ilfo- 
Heary  A  McHenry,  lor  plalnU^s  In  error. 
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Foster  A  Batler  and  C  B.  Cohea,  tor  de- 
fendaDts  in  error. 
Judsment  a-fflrmed, 

Itst  0t  «/.  T.  Obobou  S.  ft  F.  B.  Co. 

i  (SupWM  Court  of  Qeorjfta.   Jan.  81, 1880.) 

Temtorabt  InjuMOTHni— DiMBmoN  OF  Tbzai. 
Jimoa. 

The  erldenoe  before  the  Jadge,  aa  to  wbetber 
the  property  of  the  vlaiDtlflB  womd  be  damaged, 
belog  coafliotiog,  ud  the  decided  preponderanoe 
thereof  being  that  do  actual  damage  would  be  su»- 
tained,  the  jadgedld  not  aboea  hie  discretion  inds- 
nyiog  a  temporary  Injunction,  more  especially  as 
he  required  bond  and  security  to  be  given  to  cover 
the  contingency  of  any  reooveiy  In  the  suit  If 
dam&ffes  are  established  at  the  trial,  they  may  be 
recovered  under  the  prayer  for  ganwalreUet 
iSvUainu  by  BteOaey,  C  J.) 

Error  from  enperlor  coart,  Btbb  county ; 

B.  U.  Clarke,  Judf^e. 

F.  J.  M.  Daly  and  R.  F.  I(yon,  for  plaln- 
tlffu  In  error.   Gusttn,  Querry  A  U&U  and 

C.  L,  Bartlett,  for  defendant  In  error. 
Judgment  affirmed. 

Madoox  et  al.  t.  Buulbtt  «t  a/. 

(Supreme  Court  of  Qeorgia.  Dea  9, 1889.) 

Pleadiko  avd  Proof— Tbnants  in  Cohhoh. 
L  The  complaint  alleging  that  a  certain  pay- 
ment was  in  full  of  prlndpal  and  interest  for  the 
whole  tract  of  land,  and  the  receipt  given  at  the 
time  showing  that  it  was  (or  part  of  the  tract  only, 
and  the  amount  of  the  payment  being  in  excess  ox 
the  principal,  but  short  of  both  principal  and  In- 
terest, the  allegation  was  not  established. 

S.  When  the  title  to  land  la  held  by  twojolntly, 
with  an  outstanding  right  of  redemption  from 
both,  redemption  by  payment  to  one  only  is  not 
available  as  against  the  other,  unless  he  authorized 
or  ratified  the  redemption  as  made,  he  having  r^ 
oelved  nothing  (or  his  interest. 

{Syllaima  by  the  Court) 

Error  from  saperior  court,  Hall  county ; 
Wkllbubn,  Judge. 

Martha  Bramlett  et  al.,  as  heirs  at  law 
of  Elisabeth  Maddox,  bruoght  their  bUl  In 
Ball  superior  court  .against  H.  C.  Mad- 
dux. F.  M.  Welcliel,  and  B.  B.  Welcbel,  ad- 
mlnlBtrator  of  Aarun  Welchel,  on  Novem- 
ber 16,  18K7.  The  following  allegations 
were  made:  About  the  year  1858  Elisa- 
beth's husband,  H.  H.  Maddox,  died.  At 
the  time  of  hie  death  her  husband  left  her 
In  possession  of  a  tract  of  land  CQURisting 
of  350  acres,  in  the  eleventh  district  of  Hall 
county,  whirb  she  bad  received  from  her 
deceased  father,  and  bad  been  In  the  ex- 
duHivo  possession  of  for  10  years  or  over. 
Said  land  was  administered  upon  as  the 
estate  of  her  husband,  and  sold  at  admin- 
istrator's sale  to  pay  his  debts.  In  order 
that  she  miRht  ket-p  the  land,  her  brothers, 
Aaron  Welchel.  of  Hall  county,  now  dead, 
and  F.  M.  Welchel,  of  Lumpkin  county, 
agreed  with  her  that  they  would  buy  in 
the  land  for  her,  and  allow  her  to  redeem 
it  at  the  price  paid  by  them.  In  pursu- 
ance of  this  agreement.  Aaron  bid  oft  the 
land  at  a  little  over  $400,  F.  M.  not  par- 
ing anything,  and  took  the  deed  to  both 
of  them.  8bortly  afterwards  she  sold 
moiwb  of  the  land  to  her  daughter.  Mrs. 
Uartha  Bramlett,  to  pay  off  tbe  whole 
purchase  money,  with  Intereat,  with  the 
eoiu«at  of  Aaron ;  the  part  sold  being  150 


acres  cut  off  the  north  part  of  the  tract 
by  a  line  parallel  with  tbe  north  line  of 
the  tract,  and  now  owned  and  possessed 
by  Mrs.  Bramlett,  and  received  from  her 
f 506,  out  of  which  said  Mrs.  Maddox  paid 
said  Aaron  in  full  for  tbe  amount  advanced 
and  paid  by  htm  and  for  F.  M.  for  the 
whole  tract.  No  conveyance  was  ever 
made  to  Elisabeth  Maddox,  but  she  re- 
mained in  possession  of  the  land  until  her 
death.  H.  C.  Maddox  claimed  a  part  of 
the  land  by  convcorance  from  F.M.  Welchel. 
The  bill  alleged  that  this  was  procured  by 
fraud,  and  prayed  that  the  land  be  de- 
creed to  belong  to  the  heirs  of  Elisabeth 
Maddox.  There  was  Judgment  for  com- 
plainants, and  defendants  bring  error. 

J.  B.  Estes,  Bo  ward  TbompBOD,  and  8. 
C.  Dattlap,  for  pialntlCb  In  error.  W,  F, 
Findley  and  Perry  A  Dean,  for  defendants 
in  error. 

Bi.BCKi.ET.  G.  J.  1.  According  to  tbe 
complaint  filed  by  the  plaintiffs  belowi 
Mrs.  Maddox  bad  an  agreement  with  her 
two  brothers,  Aaron  and  M.  F.,  that  tbey 
would  buy  In  the  land  for  her,  and  allow 
her  to  redeem  itat  the  price  paid  by  them. 
The  complaint  also  alleges  that  faUti  paid 
to  Aaron  by  Mrs.  Bramlett  was  in  lull  of 
principal  and  interest  for  the  amount  ad- 
vanced by  him,  and  paid  by  him  tor  hlni- 
selt  and  M.  F.  for  the  whole  tract.  Thli» 
payment  was  evidenced  by  a  receipt.  In 
these  terms:  "Gainesville,  fJa.,  February 
11th.  1S64.  Beceiv£d  of  Martha  A.  Bram- 
lett $606,  and  for  which  A.  and  M.  F. 
Welchel  Is  to  make  her  a  deed  to  part  of 
lands  107  and  116,  to  the  amount  of  159 
acres,  In  the  11th  district  ctf  HaU  county* 
Georgia.  A.  Whelchel."  The  reasona- 
ble and  natural  construction  of  this  re- 
ceipt is  that  the  payment  was  for  the  150 
acres  only,  whereas  the  whole  tract  con- 
tained 350  acres.  Moreover,  the  amount 
was  not  sufficient  to  cover  the  principal 
and  interest  of  the  paymentmadeby  Aaron 
and  M.  F.  for  the  land,  when  bought  Id 
tor  Mrs.  Maddox.  Their  purchase  was 
made  In  November,  1860,  at  the  price  of 
f435,  and  the  administrator  from  whom 
tliey  bought  testifies  that  the  land  wa» 
sold  forcasb.  To  a  mathematical  certain- 
ty, therefore,  the  payment  covered  by  the 
receipt  was  not  for  tbe  whole  tract;  or, 
if  so,  tbe  settlement  was  not  upon  tbe 
baslseltberof  r^undtngtbe  principal  only, 
or  of  refunding  both  prlncipaJ  and  Interest. 

2.  Another  consideration  is  that,  even  It 
Aaron  received  payment  for  tbe  whole 
tract,  and  recognised  the  right  of  his  sis- 
ter, Mrs.  Maddox,  to  a  conveyance,  this, 
as  It  appears  to  us,  would  not  divest  his 
brotber.  M.  F.,  of  tllte  to  his  ball  of  the 
land.  That  M.  F,  advanced  halt  qt  the 
purchase  money  to  pay  for  the  land  at 
administrator's  sale,  although  be  ad- 
vanced It  to  Aaron  after  tbedwd  was  tak- 
en, Is  quite  certain ;  and  It  Is  equally  cep. 
tain,  under  the  evidence,  that  he  got  none 
offlt  back.  No  authority  appears  In  tbe 
record  from  blm  to  Aaron  to  collect  hfa 

Sart  of  tbe  purcbaae  money  from  Urs. 
rarolett  or  Mrs.  Maddox ;  and  while,  as 
It  seems,  he  ratifies  the  payment  made  by 
Mrs.  Bramlett,  taken  and  understood  ac- 
cording to  the  receipt,  we  seenothlng  tb«t; 
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obligated  him  to  treat  It  as  a  payment  for 
the  whole  tract.  If  he  had  nutlce  of  tt  as 
anch,  and  ratified  it,  that  would  bind  him  ; 
but  without  such  notice  we  Bee  DOt  bow 
be  would  be  affected  by  it.  The  receipt 
stipulates  for  nottalnff  more  In  bis  behalf 
than  to  join  with  Aaron  In  conveying  150 
acres  to  Mrs.  Bramlett,  and  this  we  under- 
stand be  Is  not  resisting ;  but  to  deprive 
Jiim  of  his  half  of  the  residue  of  the  tract, 
without  his  being  paid  for  it,  would  seem 
to  be  contrary  to  law  and  equity.  As 
tbe  title  to  ball  the  tract  was  In  him,  he 
had  a  right  to  repose  upon  its  remaining 
there  until  It  passed  out  by  his  consent. 
The  possession  of  his  sister,  Mrs.  Maddox, 
would  not  be  adverse  to  liiat  title,  until 
be  received  notice  that  she  was  claiming 
the  land  aa  her  own,  and  not  occupying  it 
by  virtue  of  the  arrangement  made  with 
the  brothers  when  tt  was  bougbt  In  at  the 
admtnhitrator's  sale.  Her  possesion  was 
pmnisslve  until  she  redeemed  the  land 
from  those  holding  the  l^al  title,  or  until 
she  gave  notice  to  both  of  them  that  she 
repudiated  the  contract  to  redeem,  and  in- 
tended to  hold  Independently  of  it.  That 
she  paid  taxes  can  be  well  accounted  for 
on  the  ground  that  she  had  the  exclusive 
use  of  tbe  land  until  she  died,  In  1S85.  and 
received  all  tbe  profits.  It  must  not  be 
overlooked  that,  according  to  the  plead- 
ings of  the  plaintiffs  below,  M.  P.  was  as 
much  a  party  to  tbe  a^^reeraent  with  Mrs. 
Maddox  as  Aaron  was.  The  land  was  to 
be  redeemed  as  to  his  Interest,  as  well  as 
to  that  of  Aaron ;  and  the  question  which 
presses  now  Is,  how  was  the  half  Interest 
of  M.  F.  redeemed,  and  wboi?  It  seems 
that  Aaron  got  <omething  for  his,  at  least 
to  tliB  extent  oS  150  acres;  bat  how  and 
when  did  M.  F.  get  anything  for  his  Inter- 
est? We  think  the  case  should  be  tried 
over,  for  an  answer  to  this  question  at 
least.  Judgment  reversed. 

Maddox  et  al.  v,  Braml«tt  et  *1. 

(SuprwiM  Court  ef  Owrfjia.  Feb.  Ht,  1890:) 
Afpux/— REHSABnra— Oiux.  ARemnnrri. 
A  decirioo  of  this  court  nude  adversely  to 
connnl  present  and  ready  to  arne  tbe  canse,  bat 
not  heara  from,  wlU  be  re.examlBed  in  Ui«  ligot  of 
foil  argument;  but,  if  found  correct,  tlie  decision 
win  be  sdherM  to,  notwitfastandlng  the  inadvert- 
ence of  the  court  in  making  It  np  and  annonndiiff 
it  wtUiout  having  beard  tbe  argument  beforeband. 

iSyUatnu  ty  the  Court.) 

On  rehearing.  For  declatoo  on  appeal. 
Bee  ante,  128. 

Bleckley,  C.  J.  This  case  was  argued 
In  behalf  of  the  plaintiffs  in  error  on  De- 
cember4th.  At  the  conclusion  of  the  open- 
ing argument,  the  monbera  of  the  court 
being  all  of  opinion  that  the  decision  be- 
low was  correct,  eoonsel  for  defendants  in 
error  were  Informed  that  argument  from 
them  was  unnecessary.  Ttaey  handed  up 
their  briefs  without  being  heard.  An  en- 
try was  made  upon  tbe  docket  In  these 
words,  "Die.  not  heard  from,"  and  the 
court  passed  on  to  other  cases.  At  the 
first  oonanltation  the  members  of  the 
court  all  tbougbt  the  judgment  should  be 
affirmed,  and  It  was  agreed  so  to  decide 
the  ease.  Thereapon  an  opinion  was  pre- 

T.llB.B.n0.1— 9 


pared,  and  for  a  day  or  two  the  case  was 
supposed  to  be  finally  decided;  but  a  sub- 
sequentexamination  of  the  prepared  opin- 
ion, together  with  a  closer  study  of  tbe 
record  aa  to  the  precise  allegations  of  tbe 
complalnttcansed  a  change  In  theviews  of 
the  court;  and  a  Judgment  of  reversal  waa 
substituted,  not,  however,  without  exam- 
ining the  briefs  of  counsel  on  both  sides, 
butln  utter  fon?etfa1ne8s  that  one  side  had 
not  been  heard  In  oral  argument.  The 
opinion  tor  reversal  waa  written  out,  and 
the  judgment  delivered  on  the  fith  of  Da- 
cember.  Soon  afterwards  tbe  nmlttltar 
was  forwarded  by  the  clerk  to  the  court 
below.  On  the  16th  of  December  counsel 
for  the  defendants  in  error  appeared,  and 
filed  a  petition  for  a  rehearing.  The  court 
then  examined  the  docket,  and  noticed  the 
entry  upon  it,  which  is  transcribed  above. 
This  entry,  of  course,  was  treated  as  satis- 
factory evidence  that  the  facts  alleged  In 
the  petltloD  were  true;  but,  because  of  un- 
certainty as  to  the  power  of  the  court  to 

grant  a  rehearing  after  the  remittitur  hak<l 
een  sent  down,  no  immediate  action  was 
taken.  On  the  17th  of  January,  however, 
an  order  was  passed  withdrawing  the  re- 
mittitur, and  calling  upon  counsel  fur  the 
plaintiffs  in  error  to  show  cause  why  a  re- 
hearing should  not  be  had.  On  the  7tb  of 
February  cause  was  shown,  and  both  par- 
ties were  heard,  on  the  application,  and, 
at  the  same  time,  fully,  but  informally,  up- 
on the  merits  of  the  original  case.  Since 
this  discussion  we  have  deliberated  again 
upon  the  case,  and  re-examined  the  judg- 
ment of  reversal,  and  the  grounds  of  It  aa 
expressed  In  the  filed  opinion.  Being  still 
satlsfled  that  we  decided  the  case  correct- 
ly, and  seeing  no  cause  to  modify  the  opin- 
ion In  any  respect,  we  simply  adhere  to 
what  has  been  done,  and  decline  to  pass 
any  further  order  touching  the  matter,  ex- 
cept to  discharge  the  rule  to  show  cause, 
and  revoke  and  annul  the  order  granted 
on  the  17th  of  January,  in  so  far  as  It  with- 
draws the  remittitur,  or  seeks  to  Interiere 
with  Its  regular  operation.  A  simple  refer- 
ence to  the  docket,  which  was  the  appro- 
priate  duty  of  the  writer  hereof,  would 
have  prevented  any  premature  decision  of 
the  case  after  the  first  Impressions  were 
changed.  This  unfortunate  omission,  like 
most  other  failures  In  duty,  has  producd 
painful  consequences,  certainly  to  our- 
selves, and  perhaps  to  others.  We  are 
confident,  however,  that  the  right  end  has 
been  attained,  although  tbe  means  of 
reaching  it  have  been  attended  with  want 
of  regularity,  amounting  to  a  temporary 
withholding,  by  Inadvertence,  of  a  constz- 
tutional  privll^.  Rule  discharged. 

HOUBER  V.  WmUAlfB. 

(Supreme  Court  of  Qeonj\a.  Jffaroh  10, 18B0.) 
FoBTHCOmMO  BovD— RieRTS  or  Shbritv. 
In  Georgia,  a  forthcoming  bond  given  by  a 
claimant  of  property  taken  under  execution  against 
another  person,  and  which  is  accepted  by  the  sher- 
iff, does  not  cease  to  bave  effect  on  the  wltbdrawal 
of  the  claim,  bat  continues  In  force  throughout  tbe 
whole  litigation,  whether  a  second  claim  Is  Sled  or 
not;  and  the  sheriff  has  no  right,  after  the  with- 
drawal of  tbe  clfUm,  to  retake  the  property  in  the 
bands  of  the  claimant,  and  charge  Um  ezponae  of 
keeping  It  to  the  execution  plain tUI,  but  his  reme- 
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dylB  by  action  on  tihebond,  on  the  obdinant**  ftdl- 
nn  to  prodnoa  the  property. 

Error  from  saperlor  conrt,  Talbot  coim- 
I7 ;  Smith,  Judge. 

Following  Is  tbe  offldal  rniort  In  ttala 
caae:  On  October  18,  W84,  F.  C.  Honser, 
by  bis  attorney,  madeafBdavtt forttaefore- 
closure  of  a  mortga;^  tor  $150  principal, 
with  Interest  and  attorney's  tees,  upon  1 
gray  mule  named  Mary,  1  black  mare 
named  Cricket,  1  black  mare  named  Mary, 
and  30  bead  of  cows  and  calves ;  It  b^ng 
alleged  that  the  morteagor  wan  J.  J.  Will- 
iams. Upon  this  affidavit  a  mortgage  0. 
lb.  iBsaed  October  18.  1884.  Thlu  S.  ft. 
shows  one  entry  of  levy.  This  levy  was 
made  byPope.BherlfT.on  November  8,1884, 
on  3  red  cows  and  calves,  1  black  cow  and 
calf,  1  speckled  cow  and  calf.l  dun-colored 
cow,  1  dark*red  cow  and  calf,  1  red  belter, 
1  black  ox,  1  black  mare  named  Cricket, 
and  onemarenamedMary,aflthe  property 
of  J.  J.  Wmiams.  To  this  levy,  Annie  E. 
Williams,  the  wife  of  J.  J.  Williams,  Inter- 
posed her  claim  to  tbe  property ;  and  she 
gave  a  forthcoming  bond,  with  John  and 
M.  E.  Taylor  as  sureties  on  it.  This  claim 
was  withdrawn;  and  she  afterwardB,  on 
August  31, 1886,  renewed  herdaim.  On  the 
trial  of  tbe  latter  claim,  which  occurred  In 
March.  1886,  the  Jury  found  tbe  property 
not  subject.  On  this  verdict  thefollowing 
Judgment  wan  rendered :  "Whereupon  It  Is 
considered  that  the  plalntltf  do  recover  of 
the  defendant  In  fa.,  F.C.Hoaser,  costs. 
J.  T.  Williams,  Judge  S.  O.  C.  C."  Upon 
this  Judgment  aS.  fa.  was  Issued  against  F. 
C.  Houser  for  ¥486.40,  "for  costs  and  Inter- 
est thereon  from  the  2d  of  March,  1886, 
whicb  J.  J.  Williams  and  Annie  E.  Will- 
iams, for  use  of  officeni  of  court  tn  the 
superior  court  of  said  county,  recovered 
against  F.  C.  Houser,  as  appears  of  record, 
for  their  costs  and  interest  as  aforesaid. " 
This  execution  bears  date  March  19, 1886. 
It  baa  Indorsed  upon  it:  "Filing  and 
docketing  claim,  fS.OO;  issuing  subpcenas, 
SOoents;  twoadvertlsenaents,f6;  levy,  92; 
taking  bond,  fl;  feed  of  thirteen  head  of 
cattle  for  198  days,  at  IBcents  per  day  each, 
9376.35;  feed  of  one  horse  for  198  days,  60 
cents  per  day,  996.50;  attendance  on  Jnry, 
91.25;"  making  9486.40.  This  S.  /a.  was 
levied  on  property  of  Houser;  and  on  No- 
vember 22, 18S6,he  interposed  the  affidavit 
of  illegality  on  the  following  grounds,  in 
brief  Ql)  When  tbe  sheriff  made  the  levy, 
Mrs.  Williams  claimed  the  property,  and 
gave  a  forthcoming  bond,  whereupon  the 
sheriff  turned  over  the  property  to  her  un- 
til the  day  of  sale.  In  caeetheproperty  was 
found  subject.  The  first  claim  was  dis- 
missed, and  another  claim  Died,  which  was 
sustained.  The proijerty  never  was  oRered 
for  sale,  and  was  legiilly  in  the  poBsesslon 
of,  and  kept  by,  the  claimant,  because  the 
forthcoming  bond  was  accepted  by  the 
sheriff;  and  the  charge  for  keeping  the 
stock  is  Illegal, and  deponentdoesnot  owe 
It.  (2)  Because  the  sheriff,  after  the  Feb- 
ruary term,  18S5,of  Taylor  superior  court, 
did  not  proceed  to  advertise  and  sell  the 
property  for  six  months  after  the  first 
claim  was  dismissed  at  said  coart,  and  the 
fl.  A.  ordered  to  proceed,  but  delayed  to 
adverUse  and  sell  the  property,  there  being 


no  claim  filed  until  after  the  August  term 
of  1885,  to-wit.  on  the  31st  day  of  August, 
1885;  and,  if  Pope  held  the  stock,  he  held 
it  illegally,  for  there  was  noclaira  filed  an- 
111  August  3l8t,  and  be  should  have  adver- 
tised and  sold  It.  (8)  Tbe  a.ik.ia  proceed- 
ing lll^ally,  because  tbe  sheriff,  after  al* 
lowing  the  claimant  to  hold  the  property 
for  the  first  six  months  after  filing  ber 
claim  under  her  forthcoming  bond,  then 
took  possession  of  it  against  ber  wishei, 
and  without  ber  consent,  or  the  consent  of 
taeraecurity-  Hepnt  thecattle  on  bis  own 
TlTet-  swamp,  and  kept  them  there  without 
any  coet  to  himself,  and  the  horse  was  no 
actual  cost  to  htm.  The  mortgage  fl.  ft. 
was  for  the  small  sum  of  The  prop- 

erty  was  mortgaged  to  Houser,  as  he 
thonght.ln  goodfalth.  The mort^^ige was 
foreclosed  according  to  law,  and  the  prop- 
erty claimed  by  Mrs.  Williams.  The  aber- 
Iff  knew  of  the  amount  of  the  mortgage, 
and  still  did  not  attempt  to  relieve  eltbo* 
party  from  costs  by  obtaining  order  for 
sale.  Deponent  could  not.  under  the  law, 
get  an  orderfor  sale,  as  the  claim  was  pend- 
ing; the  same  bedng  the  privU^e  of  the 
claimant  and  the  sheriff  only.  Deponent 
files  this  last  ground,  praying  equitable  re- 
lief In  case  the  other  grounds  are  held  nut 
sufficient  under  the  lair.  Afterwards.  In 
February,  1880,  Houser  offered  to  amend 
his  affidavltof  Illegality  by  setting  up  that 
the  ff.  fa.  issued  was  void  In  that  the  Judg- 
ment did  not  set  out  the  amount  of  costs 
as  required  bylaw;  and.  further,  that  it 
did  not  state  the  date  of  the  Judgment  as 
required  by  law.nordid  It  setout  lally  the 
items  of  cost  that  should  have  been  stated 
In  the  Judgment.  In  bis  afRdarit  to  this 
amendment,  Houser  stated  that  he  did  not 
know  of  this  ground  of  Illegality  when  he 
filed  the  affidavit  then  pending.  Tbe 
court  refused  to  allow  this  amendment. 

Upon  tbe  triaJ  of  the  case,  plaintiff  In  II. 
fa.  put  In  evidence  the  affidavit  for  fore- 
closure; the  mortgage  H.  fti.^  with  entries 
thereon,  and  claim  Interposed  In  Aagnst, 
1886;  thefortbeomlngbond  fi^ven  when  the 
first  claim  was  filed ;  the  verdict  of  the 
Jury  finding  the  property  not  subject,  and 
the  Judgment  entered  thereon;  and  the 
Judgment  of  thecourt  upon  the  withdraw- 
al of  the  first  claim.  Houser  put  In  evi- 
dence tending  to  show  as  (allows:  J.J. 
Williams  had  the  property  In  his  posses- 
sion for  about  months  after  the  levy 
was  made.  Tbe  forthcoming  bond  j^v» 
by  hlB  wife  was  accepted  by  tbe  sberilt, 
and  tbe  property  was  turned  over  t*t  ber 
by  tbe  sheriff.  Just  before  tbe  ensuing 
term  of  the  court,  the  sheriff  told  Willlama 
that  court  was  coming  on,  and  be  had 
been  ordered  to  strengthen  the  bond,  and 
had  to  make  ^Is  showing.  Williams  said 
he  would  not  put  thesbeiiff  to  any  trouble, 
but  would  carry  the  stock  np  to  the  sher- 
iff's house,  or  to  the  house  of  tbe  shcrifTs 
mother-in-law,  or  Mr.  Bullard'a.  on  the 
next  day.  He  did  deliver  thecattle  and 
one  of  the  horses  to  Thomas  Bnliard.  and 
came  up  on  Monday,  which  was  the  first 
day  of  the  court,  and  told  the  sheriff  that 
he  had  delivered  alt  the  cattle  and  stuck 
to  Bullard.  Williams  kept  one  of  tbe 
horses  until  the  case  was  afterwards  tried. 
The  cattle  thus  turned  OTtse  to  BnUud 
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■tayedtliere  from  the  Angnst  term  of  conrt 
until  they  were  tnrtied  o»er  to  Mra.  Will- 
iams.—a  little  over  six  months.  Thomas 
Ballard  was  a  brother-lu-Ww  of  the  sher- 
ilT,  Mrs.  Ballard  being  the  sherlfl's  mother- 
in-law;  and  the  place  to  which  the  cattle 
were  carried  was  near  Flint  river.  Will- 
iama  pat  them  all  In  the  lot  when  he  cai^ 
riedthem  there.andsawsomeofthem alter 
that  in  the  pasture.  The  property  was 
never  advertised,  that  he  knew  of.  When 
the  flret  claim  was  withdrawn,  the  second 
claim  waa  filed  before  the  next  court.  It 
may  be  possible  that  it  was  Jast  a  few 
days  after  the  next  coart.  The  paetare 
waa  a  good,  large  one.  The  reason  Pope 
save  for  cidlinir  for  the  cattle  was  that 
there  was  complaint  by  plaintiff  that  the 
bond  was  not  strong  enongh.  There  were 
other  cattle  kept  in  the  pastare  with  the 
eattlein  question ;  these  others  belngTom 
Bollard's  cattle.  They  were  all  fed  well, 
being  better  taken  care  of  In  the  winter 
than  nsnal.  Exactly  how  macb  was  fed 
to  them,  and  what  it  cost,  the  testimony 
did  not  show.  The  sheriff  has  not  paid 
anything  to  the  parties  who  kept  the  cat- 
tle. The  horse  was  attended  to  well,  and 
the  stock  were  In  good  condition  when 
Williams  got  them.  Part  of  thetlme  they 
were  in  pasturage  on  the  river  swamp, 
which  was  open  to  the  people,  and  tised 
by  them  In  common.  M.T.Bayne  testified 
for  HoDfier  that  some  time  after  the  claim 
was  withdrawn,  probably  at  the  next 
court,  be  stigj^ted  to  the  sheriff  that  the 
sheriff  might  investigate  the  bond,  and 
that  Hoaser  and  his  attorney  would  have 
nothing  to  do  with  it.  They  would  look 
to  him ;  he  being  sheriff,  and  the  bond  pay- 
able to  him.  Witness  never  made  any  de- 
mand on  the  sheriff,  berause  he  knew,  as 
a  lawyer,  that  it  was  not  necessary,  in 
rebottal,  the  shnlff  testified  in  brief  as 
follows :  After  he  levied  on  thecattle,  and 
took  the  forthcoming  bond,  be  called  on 
Williams  to  give  them  back  to  him,  be- 
canse  plf^ntlff's  attorney  authorized  it. 
Said  it  was  not  a  good  bond,  and  wltnem 
had  better  take  them  back.  A  week  or  so 
after  the  flnit  claim  was  withdrawn,  wit- 
ness wrote  to  Hoaser  aboot  the  matter, 
and  Houaer  wrote  back  that  he  (Houser) 
had  DOtblng  to  do  with  It;  that  he  had 
employed  Bayne.  And  wttnom  wrote  to 
Bayne  that  the  cattle  were  on  his  hands, 
audit  was  much  expense  to  keep  them, — 
they  were  eating  their  heads  off,— and  to 
dosnmething  to  relieve  the  expense.  Wit- 
ness kept  thecattle  ISSdays,  and  one  horse 
the  same  length  of  time.  They  used  the 
pasture  where  witneHS  had  sowed  wheat, 
oats,  and  com,  having  access  to  about 
200  acres  of  pasturage  "we  controlled." 
They  were  fed,  and  never  suffered  lor  any- 
thing to  eat.  Witness  had  the  newspaper 
containing  the  advertisement  of  the  sale 
of  the  cattle,  and  Judge  Willis  got  It.  Ad- 
vertised them  for  sale  after  the  claim  was 
withdrawn.  The  day  of  the  sale  never 
arrived.  Houser  did  not  authorize  wit- 
ness to  take  the  forthcoming  bond,  and 
In  taking  It  witness  was  protecting  him- 
self. He  thought  when  taking  It  that  it 
was  a  good  bond.  He  never  made  a  mo- 
tion b^ore  the  court  to  strengthen  the 
bond.   He  went  and  got  the  cattle  be- 


cause Bayne  told  him  he  had  better  do  It, 
or  have  the  bond  strengthened.  That 
waa  here  at  court.  The  first  claim  had 
been  withdrawn,  and  the  other  put  in. 
Witness  advertised  right  after  court,  and 
the  other  claim  was  put  into  his  hands  in 
time  to  stop  the  sale.  Bayne  did  not  no- 
tify him,  after  witness  wrote  about  having 
the  stock,  to  make  the  money  out  of  the 
stock  at  once,  no^send  witness  an  affidavit 
or  notice,  but  filed  an  affidavit  down  In 
theordlnary'sofflce  that  the  property  was 
subject.  There  was  no  replevy  bond  offered 
witness  after  he  gave  the  cattle  back  the 
second  time.  He  found  oot  that  John 
Taylor  had  taken  the  homestead.  Did  not 
know  this  at  first,  but  thought  he  was  a 
good  bondsman.  The  pasture  the  cattle 
ran  in  belongs  to  witness  and  Tom  Bol- 
lard. 

The  Jury  fonnd  for  plaintiff  In  S.  (k.,  and 
Houser  moved  for  a  new  trial  on  the  fol- 
lowing grounds:  "(1)  Error  in  admitting 
the  affidavit  in  evidence  over  the  objection 
that,  being  a  cost  S.  fa.,  it  did  not  follow 
the  Judgment  forcost,  nor  set  out  the  date 
of  the  Judgment  upon  which  It  was  issued. 
(3)  Errorln  admitting  thejndgment  In  ev- 
idence over  the  objection  that  it  was  void; 
not  setting  out  the  amount  of  cost,  nor 
for  what  the  cost  was  due,  nor  what  the 
items  of  cost  were.  (3)  Error  in  refusing 
to  allow  the  amendment  offered  to  the 
illegality.  (4)  Refusal  to  quash  the  0.  Ui. 
on  motion  of  defendant's  counsel,  on  the 
ground  that  the  Judgment  upon  which  It 
was  Issued  was  void,  not  being  entered 
up  as  required  by  law  as  to  amount,  for 
whatentered  up,  and  notstatingthe  items 
of  cost.  f6)  Error  In  refusing  to  nonsuit 
the  case,  plaintiffs  having  closed  after  in- 
troducing the  S.  tk.  levied  and  Judgment, 
and  the  original  mortgage  0.  fit.  and  levy, 
without  Introducing  any  evidence  as  to 
the  time  the  property  was  kept  by  the 
sheriff  for  which  the  cost  was  entered  up. 
(8>  Verdict  contrary  to  law,  evidence,  etc. 
(7)  Error  in  charging:  'The  forthcoming 
bond  also  was  executed  intermsof  the  law 
by  which  the  claimant  obligates  herself  to 
have  the  property  forthcoming  at  the  day 
of  sale.  Bubsequently  the  clfUmant,  Mrs. 
Williams,  appeared  lnconrt,aDd  dismissed 
her  claim.  That  disposed  of  that  claim 
case,  and  everything  connected  with  the 
claim.  After  the  dismissal  there  was  no 
such  ease  In  court.  Tbeclalm  bond  ceased 
to  be  of  force  then,  and  also  the  forthcom- 
ing bond  ceased  to  be  of  force  at  that  time 
upon  the  cessation  of  that  case,'— the 
same  not  being  the  law  as  to  the  force  and 
effect  of  a  forthcoming  bond.  (8)  Error 
in  charging:  'Now,  the  securities  that 
were  taken  upon  the  forthcoming  bond 
were  not  bound,  except  so  far  as  that  par- 
tlcularcase  was  concerned.  •  •  •  There- 
fore, the  bond  ceaned  to  be  such  a  forth- 
coming bond  as  the  law  requires,  except 
as  to  that  claim.*- the  same  not  being  the 
law.  (9)  Error  in  charging :  *  It  was  the 
duty  of  the  sheriff,  upon  the  dismissal  of 
the  claim,  to  take  posseRslon  of  the  prop- 
erty, and  have  It  forthcoming,  or  at  least 
to  advertise  it,  and  hare  It  present  on  the 
day  of  sale,'— thlschargenot  being  the  law 
as  to  the  sheriff's  duty  after  accepting  a 
forthcoming  bond»  and  under^tue  facts  in 
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thin  case.  (10)  Error  In  charing :  'Now, 
If  you  believe  that  he  did  take  posseeslon 
of  this  property  after  the  first  claim  was 
dlsmlBsed,  why' then,  having  the  properly 
In  his  possewilon,  be  would  have  the  rleht 
tn  control  It  m  aheiiff,  and  It  could  only 
betaken  out  of  hlBpOBseflslon  legally,' — the 
■ame  belnfic  In  effect  to  Inatruct  the  Juiy 
that  the  aaid  sheriff  had  the  right  to  seize 
the  property  again,  and  that  tiuch  setznre 
was  legal,  which  1b  not  the  law,  as  Insisted 
by  movant;  no  day  of  Bale  havlngever ar- 
rived. (11)  Error  in  charging:  'It  be 
took  possession  of  the  property,  thea  the 
main  question  arises,  Is  be  entitled,  under 
tbe  law  and  the  evidence  In  this  case,  to  bis 

E ay  for  tbe  keeping  of  It?  Now,  If  this 
orse  described  here  was  In  possesion  of 
the  sheriff,  as  sheriff  of  this  county,  under 
this  levy,  he  would  be  entitled  to  charge  60 
cents  per  day  for  tbe  keeping  of  the  horse, 
If  be  kept  it,  and  so  the  cattle  under  his  con- 
trol ;  and  he  Is  allowed  to  chat^  the  fee 
not  only  tor  what  it  may  cost  to  inmlBta 
the  mere  provender,  but  It  1b  also  for  do- 
ing his  oflSclal  duty,  for  bis  taking  care  of 
tbe  stock, and  to  see  they  are  forthcoming 
to  answer  the  ludgment  which  has  been 
levied  upon  them.  It  is  compensation  for 
his  official  duty,' — the  same  taking  away 
from  the  jury  the  consideration  of  defend- 
ant's Illegality,  and  not  being  the  law,  as 
Insisted  by  movant.  (12)  Error  In  chain- 
ing: *  Wcli.now.gentlemen,  wherethe  sec- 
ond claim  was  interposed,  if  no  bond  waB 
tendered  by  the  last  claimant,  or  thesheriff 
was  dissatisfied  with  the  security  that 
was  offered,  he  had  a  right  to  refuse  to 
take  the  new  bond  for  tbe  new  claim,'— 
tbe  same  asanmlng  that  a  claim  with- 
drawn by  a  claimant,  and  renewed  by  the 
Bame  claimant  to  the  same  property  under 
theaamelevy,l8  a  new  claim,  and  requires 
a  new  forthcoming  bond;  this  not  being 
the  law,  and  the  facts  do  not  authorize 
thecbai^.  (IS)  Error  In  charging:  'It  is 
alleged  here  that  the  plaintiff  In  execution 
was  advised  by  letter,  and  his  counsel  also 
advlBed,  and  they  detdlned  to  have  any- 
thing to  do  with  It.  If  they  did,  gentle- 
men, and  thesheriff  kept  this  stock  in  good 
faith,  he  was  entitled  to  compensation 
that  the  law  allows  for  keeping  such  stock. ' 
(14)  Error  In  charging:  'Whether  it  is  ex- 
orbitant or  not  is  not  a  question  for  you. 
I  mean,  the  legal  charge  is  not  a  question 
for  the  jury  at  all.  The  law  fixes  that,  so 
far  as  tbe  eqnlly  that  has  been  saggested 
here.— that  it  u  an  overcharge,  under  the 
clrcumBtances  ol  the  caae,' — the  same  tak- 
ing away  from  the  Jury  the  third  ground 
of  defendant's  lllM^allty,  and  the  evidence 
under  the  same.  (15)  Because  the  charge 
Is  altogether  for  the  side  of  plaintiffs  in  t, 
fa.,  and  does  not  submit  to  the  jury  the 
consideration  of  defendant'sevidenceunder 
hlB  affidavit  of  illegality.**  Tbe  motion 
was  overruled,  and  Houser  excepted. 

Af.  O.  Bayne,  for  plaintiff  In  error.  W. 
&  Wallace,  for  dtfmdant  in  error. 

SiUHONB,  J.  It  appears  from  the  record 
in  this  caae  that  In  1884  Houser  foreclosed 
a  mortgage  against  J.  J.  Williams  on  cer- 
tain mules,  horses,  and  cattle.  A  mort- 
gage B,  fk.  was  issued  and  levied  by  Pope, 
the  shertltt  opon  tbe  cattte  and  two  horses. 


To  this  levy,  Annie  E.  Williams,  the  wife 
of  J.  J.  Williams,  interposed  her  claims  to 
tbe  property,  and  gave  a  forthcoming 
bond  with  John  and  M.  E.  Taylor  as  sure- 
ties upon  tbe  same.  At  tbe  trial  term  of 
the  cif^m  it  was  withdrawn ;  bat  the 
claimant  afterwards  renewed  her  claim, 
and  on  the  trial  of  this  second  claim,  the 
property  was  found  not  subject.  On  tbia 
verdict  a  Judgment  was  entered  up  against 
Houser,  the  plaintiff  in  0.  fa.,  for  $486.40. 
costs,  and  Interest  thereon  from  the  2d  of 
March.  1886.  The  itemized  blU  of  costs  Is 
as  follows:  "Filing  and  docketing  claim, 
fS;  Issaing  subpffinas,  80  cents;  two  ad- 
vertlsements,  f6;  levy,  $2;  taking  bond. 
$1 ;  teed  of  thirteen  head  of  cattle  tor  193 
days.at  16  cents  perdayeach,f376-35;  feed 
of  one  horse  for  103  days,  60  cents  per  day, 
f 96.50;  attendance  on  Jury,  $1.25,  — mak- 
ing $486.40.  This  S,  tk.  was  levied  on  tbe 
property  of  Houser,  and  he  Interposed  an 
affidavit  of  Illegality  on  various  grounds, 
which  will  be  seen  by  referaice  to  the  offi- 
cial report.  On  tbe  trial  of  the  issne  of  Il- 
legality, the  Jury  found  against  the  same* 
and  In  favor  of  the  S.  fa.  Houser  made  a 
motion  for  a  new  trial  upon  the  several 
grounds  set  out  therein,  which  was  over- 
ruled by  the  court ;  and  he  excepted. 

The  main  grounds  relied  on  here  for  are- 
rerBal  of  the  Judgment  of  the  court  below 
in  not  granting  a  new  trial  are  the  7th, 
8th,  9th,  10th,  and  lltb.  The  substance  ot 
these  grounds  Is  that  the  court  charged 
that  the  forthcoming  bond  given  by  Mrs. 
Williams  required  her  to  have  the  proper- 
ty forthcoming  on  the  day  of  sale,  and.  if 
Bbe  appeared  Tn  court  and  dtemissed  ber 
claim,  that  disposed  ot  that  claim  case, 
and  everything  connected  with  It;  that 
there  was  then  no  sucii  case  In  court,  and 
that  the  claim  bond  ceased  to  be  In  force, 
and  also  the  forthcoming  bond  ceased  to 
be  in  force  at  that  time,  upon  the  ceesa- 
tion  of  that  case;  that  the  securities  upon 
tbe  forthcoming  bond  were  not  bound  ex- 
cept BO  far  as  that  particular  case  was 
concerned*  and  therefore  the  bond  ceased 
to  be  sach  a  forthcoming  bond  as  the  law 
requires,  except  as  to  that  claim;  that  It 
was  the  duty  of  the  sheriff,  upon  tbe  dis- 
missal of  the  claim,  to  take  possession  of 
the  property,  and  have  It  forthcoming,  or 
at  least  to  advertise  and  bare  it  present 
on  the  day  of  sale ;  and,  if  he  did  take  pos- 
session of  this  property  after  the  first  claim 
was  dismlBsed,  then,  having  the  property 
In  his  possesBlon,  be  would  nave  the  right 
to  control  It  as  sheriff,  and  It  could  only 
be  taken  ont  of  his  possession  legally,  and 
he  was  entitled  to  charge  the  legal  tees  for 
keeping  the  property  after  taking  posses- 
sion of  it  from  the  claimant. 

The  main  question  In  this  case  Is  as  to 
tbe  extent  and  effect  of  a  forthcoming  bond 
given  by  a  claimant,  and  accepted  by  the 
sheriff.  Under  tbe  law  of  this  state,  when 
a  sheriff  levies  an  execution  upon  personal 
property,  and  It  is  claimed  by  a  third  per- 
son, that  person  has  a  right  to  give  to  the 
sheriff  a  forthcoming  bond.  That  bond  Is 
tor  the  delivery  of  the  property  at  tbe  time 
and  place  of  sale,  provided  sucb  property 
BO  levied  upon  should  be  found  subject  to 
the  ezecutiun.  When  that  bond  Is  given, 
and  IB  accepted  by  the  aheritf,  it : 


Digitized  by 


Google 


Ga.) 


FARBAB  e.  OGLESBT. 


188 


the  property  from  Us  selsDn,  and  It  !■  his 
doty  to  tnm  It  over  Into  the  posBesBlon  of 
the  claimant.  He  has  nothing  more  to  do 
with  the  property.  HIb  only  reliance  and 
security  Ib  the  bond.  The  bond  in  made 
payabletobtm.  ItlBglven  ae  a  protection 
to  him;  and  II  the  property  1b  found  Bub- 
]ect,  and  the  claJmant  or  hlB  aecnrlties  do 
not  produce  it  at  the  time  ana  place  of 
sale,  ne  has  a  right  to  sue  upon  the  bond . 
When  a  claimant  giTCS  a  bond,  and  It  1b 
accepted  by  the  sherltt,  Buch  claimant  has 
a  right  to  take  the  property  Into  his  pos- 
Beeslun.  and  keep  tt  dorlus  the  pendency  of 
the  litigation.  Nor  has  the  sberitt  any 
right  on  hiB  own  motion,  or  upon  the  or- 
der of  the  plalntlft  In  ^ecutlon,  to  a^aln 
seise  and  hold  the  property.  If  the  claim 
iB  withdrawn  by  the  claimant,  the  aherift 
still  has  no  right  on  bis  own  motion  to 
selce  the  property.  All  be  can  do  Is  to  re- 
advertise  the  property;  and,  it  the  claim- 
ant does  not  produce  the  property  at  the 
time  and  place  of  Bale,  the  Bherltf  muBt  Bue 
upon  the  bond.  The  forthcoming  bond 
does  not  cease  or  lose  its  effect  by  a  with- 
drawal of  the  claim ;  nor  Is  it  necessary 
tor  the  claimant  to  tender  another  forth- 
coming bond  when  he  renews  his  claim. 
The  bond  given  by  him,  whether  the  prop- 
erty Is  found  Bobject  on  the  first  or  second 
claim,  obligates  him  to  prodnce  the  prop- 
erty at  the  time  and  place  of  the  sheriff's 
sale.  If  the  law  were  o'Oierwlse.  It  would 
give  itee  to  great  hardships  upon  the  plain- 
tiff In  if.  ft.,  and  fraud  on  the  part  of 
claimants.  Property  might  be  levied  on 
by  the  sheriff,  a  forthcoming  bond  given 
by  the  claimant,  and  the  property  turned 
over  to  him  by  the  sheriff;  and  the  claim- 
ant might  then  run  It  off,  or  sell  It,  and 
put  the  proceeds  In  his  pocket,  and  when 
tbe  term  of  court  arrived  he  could  with- 
draw his  claim,  as  he  Is  allowed  to  do  un- 
dn*  our  law;  and,  under  the  Instructions 
given  by  tbe  learned  Judge  In  the  court  be- 
low, tb»  forthcoming  bond  would  cease  to 
operate,  and  the  plaintiff  In  S.  ib.  would 
be  remediless.  We  think  the  Bounder  doc- 
trine, and  better  practice,  would  be  to 
hold,  as  we  do,  that  upon  the  withdrawal 
or  dismissal  of  a  claim  the  forthcoming 
bond  dues  not  cease  to  have  effect,  as 
charged  by  the  court  below,  but  continues 
In  force  throughout  the  whole  litigation, 
whether  a  second  claim  Is  filed  or  not. 

It  follows  from  these  views  that  the  BherIB 
had  no  right  to  take  possession  of  the 

Eropertyin  the  hands  of  theclalmant  after 
etaad  accepteda  forthcoming  bond, either 
upon  bto  own  motion  or  upon  the  sugges- 
tion of  the  plaintiff's  counsel.  If  he  had 
DO  right  to  take  possession  of  the  proper- 
ty.ltfollowsthat  hebad  no  right  tocharge 
the  expense  of  keeping  the  same  to  the 
plaintiff  In  S.  ik.  It  was  argued  here  that 
tor  us  to  hold  that  a  sheriff  could  not  re- 
take possession  of  property  when  he  ascer- 
tained that  tbe  bond  given  was  Insolvent, 
would  expose  him  to  great  Itma.  Perhaps 
It  may  work  a  hardship  upon  the  sheriffs, 
but  we  cannot  undertake  to  decide  the  law 
In  order  to  avoid  hardships  to  persons. 
If  we  had  the  power  to  make  the  law,  we 
might  authorliethe  sheriff  to  protect  him- 
self by  retaking  the  property  when  he  as- 
certatawd  that  be  had  been  deceived  as  to 


the  BolTCTcy  of  the  bond,  or  In  tbe  event 
the  surety  became  Insolvent  after  signing 
the  bond.  This,  however,  is  a  matter  for 
the  legislative  branch  of  the  government, 
and  not  for  this  court.  His  only  safety 
now  is  in  taking  a  good  bond,  being  cer* 
tain  that  the  sureties  are  solvit.  Judg- 
ment reversed. 


FaBRAR  v.  OOLEBB7. 
{Supreme  Court  <if  Oeorgia.  Deo.  16,  1689.) 
Appeal — DiBsnsaAL. 
Code  Oa.  {  4373,  declares  that  no  case  shall 
be  dlamimed  by  the  sapreine  conrt  "for  want  of 
the  oerUfloitte  of  the  clerk  of  the  superior  court  Ut, 
or  the  ttme  of,  tbe  traDSmlHion  of  toe  record  with- 
in the  time  heretofore  prescribed  by  law:  pro- 
Tided  the  record  arrives  at  the  supreme  court  in 
time  to  be  heard  at  the  term  to  which  it  is  return- 
able. ^  Section  4Sft2d  declares  that  "  no  case  sbaU 
be  dismissed  by  tbe  supreme  court  •  •  •  by 
reason  of  a  faUnre  of  tbe  cleric  of  tbe  superior 
court  in  transmitting  ttia  btU  of  ezoeptiooB  and 
copy  of  the  record,  or  either  of  them,  •  •  •  to 
tbe  clerk  of  tbe  supreme  court:"  provided  tbey 
reach  the  latter  before  the  circuit  to  whiob  the 
case  belongs  is  flnisbed.  Section  4273e  provides: 
"No  person  shall  be  entitled  to  the  benefit  of  the 
provisions  of  the  preceding  section  who  by  hia 
own  act.  or  that  of  bis  counsel,  has  beeo  tbe  cause 
of  the  delay  or  failure  to  send  up  said  bill  of  ex- 
ceptions, or  a  copy  of  the  reo<Hra,  by  consent,  dl> 
rection,  or  procurement  of  any  idod."  SeotioB 
4263  makes  it  the  duty  of  the  clerk  of  a  trial  court, 
within  10  days  after  a  bill  of  exceptions  is  filed  In 
bis  office,  to  make  a  copy  thereof,  and  a  transcript 
of  the  record,  and  transmit  the  same  to  the  next 
term  of  the  supreme  oourt  Held  that,  where  a 
delay  of  the  clerk,  beyond  the  statutory  time,  in 
transmitting  a  transcript,  was  caused  by  tbe  act 
of  counsel  for  plaintiff  io  error  In  withholding  ps. 
pers  in  tbe  case,  and  the  adverse  party  did  not  con- 
Bent  to  a  delay,  the  writ  of  error  should  be  dis- 
missed on  motion  of  oounsel  for  defendant  lu  er- 
ror ;  and  it  la  Immaterial  that  he  had  oonsented  for 
tbe  other  oounsel  to  t^e  tbe  record  for  the  par- 
pose  of  making  a  brief  of  the  evidence. 

Error  from  superior  court,  Whitfield 
county;  Mii^neb,  Judge. 

W.K.  Moon  and  McCutcheaA  Shumate, 
tor  plaintiff  In  error.  JR.  J.  MeC»mj  and 
T.  R.  Jonea,  for  defendant  In  error. 

Bleckley,  C.  J.  The  bill  of  exceptions 
allied  error  In  overruling  a  motion  for  a 
new  trial.  It  was  filed  in  the  clerk's  office 
of  the  superior  court  May  20,1889.  A  tran- 
script of  the  record  was  certified  by  theclerk 
the  10th  of  August,  1889,  and  reached  this 
court  on  the  ISth  of  August  In  the  same 
year.  The  case  was  returnable  to  the  Octo- 
ber term,  1889,  and  therefore  the  transcript 
and  bill  of  exceptlouH  arrived  here  before  the 
return-day  for  thatterm.  The  clerk  below 
certified  that  "all  the  original  papers  In 
this  case  were  not  turned  over  to  me  for 
copying  by  the  defendant's  attorney.  In 
whose  hands  they  were.untUJuIy  31,1889." 
Upon  the  call  of  the  case,  counsel  for  the 
defendant  In  error  moved  to  dlsiolBs  the 
same  on  the  ground  that  theclerk  had  not 
certified  and  sent  up  the  record  within  the 
time  prescribed  by  law,  and  that  his  fail- 
ure to  do  so  was  caused  by  the  couneel  for 
the  plaintiff  In  error.  In  answer  to  the 
motion,  the  counsel  stated  that  "the  evi- 
dence, questions,  and  answers,  as  written 
out  In  full  by  stenographer, — in  all  170 
pages,  —  was  approved  by  Judge  Fain 
within  the  time  allowed.  The.  motion  for 
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a  new  trial  was  heard  before  Ju6ge  Mil- 
ker April  23.  1889,  on  thie  as  the  brief  of 
evidence ;  no  motion  to  dismiss  being  made. 
The  mution  was  overruled.  On  the  same 
day,  deponent  went  to  R.  J.  McCamy ,  Esq., 
counsel  for  the  plalntltts  below, and  for  de- 
fendant in  error,  and  called  his  attention 
to  the  decision  of  the  aopreme  court  in  the 
case  of  Chambers  v.  Walker,  80  Qa.  644,  (15)i 
and  to  a  subsequent  decision,  where  the 
court  declined  to  verify  the  statements  in 
the  motion  for  a  new  trial  by  examlnins 
sucharecord;  anddeponenttoldMcCamy 
that  he  was  anxious  to  coQfono  to  the 
terras  of  eatd  decision,  and  apprehenslTe 
that  his  case,  if  carried  up  on  such  a  brief, 
would  not  be  heard,  and  that  he  proposed 
to  take  the  record,  and  carefully  prepare  a 
brief  and  concise  statement  of  the  evi- 
dence, and  that  when  done  he  would  sub- 
mit It.  with  the  original,  to  counsel  for 
their  aide,  and  that  they  could  correct  or 
add  to  this  bri^,  and  agree  on  It,  and  tbat 
It  could,  by  consent,  be  snbstltuted  for 
the  other.  I  told  him  I  would  have  done 
the  same  tor  him  if  the  decision  Had  been 
In  my  favor.  He,  I  understood,  aj^reed  to 
this,  polntingout  tomecertainpartsof  the 
record  which  he  wished  copied  in  full;  it 
being  that  part  where  he  had  to  repeat 
quefltlons  to  Farrar  many  times  before  he 
got  an  answer.  I  agreed  to  respect  hts 
wishes  In  this  respect.  Under  this  nnder- 
Btandlng,  I  took  the  testimony,  and 
worked  upon  it  from  time  to  time,  being 
hindered  by  neuralgia  from  completing  it 
as  soon  as  I  wished  or  desired ;  and  when 
It  was  completed,— that  is,  my  brief  of  the 
testimony  of  July  1, 1889,-1  gave  it  and 
the  original  to  McCamy  to  compare,  cor^ 
rect,  and  approve.  In  a  day  or  two,  he 
sent  It  back  to  my  office,  neither  corrected 
nor  approved.  I  then  went  to  see  him. 
He  told  me  he  had  not  compared  the  two, 
but  had  made.Bome  marks  where  my  re- 
port did  not  accord  with  his  recollection ; 
that  approving  .it  might  interfere  with  a 
motion  to  dismiss  he  intended  to  make; 
that  on  consultation  with  his  associate,  S. 
R.  Jones,  Esq.,  tbey  had  concluded  to  move 
to  dismiss  the  bill  of  exceptions  on  the 
ground  now  insisted  on,  and  on  any  other 
ground  tbey  might  find  In  the  record.  On 
his  refusal  toexamlneaud  approve,!  went 
tu  the  clerk,  gave  him  the  evidence,  and 
uiieed  him  to  lose  no  Ume  In  making  oat 
and  transmitting  the  record." 
The  facts  thus  stated  by  counsel  for  the 

Elalntllt  In  error  are  admitted  to  be  true 
y  counsel  for  the  defendant  in  error ;  and 
the  question  is  whether  they  are  sufficient 
to  warrant  this  court  in  retaining  the  writ 
of  error,  in  opposition  to  the  motion  to 
dismiss  it.  The  act  of  1870,  p.  46,  (Code,  § 
4272.)  dedares  that  "no  case  shall  be  dis- 
missed In  said  court  for  want  of  the  cer- 
tificate of  the  clerk  of  the  superior  court  to, 
or  the  time  of,  the  transmission  of  the  i-ec- 
ord  within  the  time  heretofore  prescribed 
by  law :  provided  said  record  arrives  at 
said  supreme  court  in  time  to  be  heard  at 
the  term  to  which  It  is  by  law  retuniable." 
The  act  of  1877.  p.  95.  (Code,  §  4272cr.)  de- 
clares: "No  case  shall  be  dismissed  by  the 
aopreme  court,  or  the  bearing  thoeof  post- 
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poned,  by  reason  of  a  failure  of  the  clerk 
of  the  superior  court  in  transmitting  the 
bill  of  exceptions  and  copy  of  the  record, 
or  either  of  them,  in  any  case,  to  the  clerk 
of  the  supreme  court :  provided  the  bill  of 
exceptions,  and  copy  of  the  record.  In  such 
cases,  shall  reach  the  derk  of  the  supreme 
court  before  said  court  shall  have  finished 
the  circuit  to  which  said  case  b^ongs." 
It  adds,  however,  (Code,  §  4272e.')  "No 
person  shall  be  entitled  to  the  benefit  of 
the  provisions  of  the  preceding  section 
who  by  his  own  act,  or  that  of  hli  coun- 
sel, has  been  the  cause  of  the  delay  or  fail- 
ure to  Braid  Bp  said  bin  of  exceptions,  or  a 
copy  of  the  record,  by  consent,  direction, 
or  procurement  of  any  kind. "  These  acts 
leave  in  force  section  4262.  which  la  as  fol- 
lows: "Within  fifteen  days  from  the  date 
of  the  certificate  of  the  judge,  the  bill  of  ex- 
ceptions shall  be  filed  in  tlie  office  of  the 
rlerkof  thecouFtwberetbecasewaii  tried; 
and.  In  ten  days  from  the  date  of  such  fil- 
ing, it  shall  bethedutyof  theclerktomake 
out  a  copy  of  sucb  bill,  together  with  a 
complete  transcript  of  the  record  in  such 
cause.  Such  transcript,  together  with  the 
original  bill  of  exceptions,  the  clerk  shall 
transmit,  together  with  a  certificate  that 
the  same  Is  the  true  original  bill  of  excep- 
tions, and  a  trne.  and  complete  tranttcrlpt 
of  the  record  In  such  case,  to  the  next 
term  of  the  supreme  court,  aa  required  in 
the  Judge's  certificate,  directing  the  same 
to  the  clerk  of  the  said  court.  The  copy 
bill  of  exceptions  shall  be  retained  In  the 
office  of  the  clerk  of  the  su  perior  court. "  It 
is  still  the  duty  of  the  clerk  to  make  out  a 
copy  of  the  bill  of  exceptions,  together 
with  a  transcript  of  the  record.  In  10  days 
from  the  filing  of  the  bill  of  exceptlona  in 
his  office.  It  is  not  the  right  or  privilege 
of  the  plaintiff  in  error  or  bis  counsel  to 
prevent  the  performance  of  thlsduty.  The 
acts  of  1870  and  1877  were  Intended  to  re- 
lieve tbe  plaintiff  In  error  from  all  conse- 
quences of  delayresulting  from  a  failure  of 
the  clerk  to  perform  his  legal  duty ;  but 
they  were  not  intended  to  autboriae  the 
plaintiff  In  error  orblsconnsel  to  Interpose 
actively,  and  prevent  the  clerk  from  per- 
formlngthatduty.  Here  It  appears  bythe 
certificate  of  the  clerk  that,  by  reason  of 
the  papers  being  withheld  from  him  by 
counsel  for  the  plaintiff  in  error,  he  could 
not  perform  his  legal  duly  In  thepremlBea; 
and  the  question  Is,  shall  this  court  tol- 
erate a  delay  which  was  caused,  not  by 
the  fault  of  the  clerk,  but  by  the  active  in- 
terposition of  the  counsel.  It  wlU  be  seen 
that  there  is  no  pretense  that  the  oppos- 
ing counsel  consented  to  any  loss  of  time 
in  theraatterof  makingout  the  transcript, 
and  transmitting  tbe  case  to  this  court. 
On  the  contrary ,  it  appears  that  when  the 
time  had  expired  the  opposlngconnseil  gave 
notice  that  be  Intended  to  Insist  upon  the 
objection.  What  had  previously  occurred 
between  tbe  two  counsel  afforded  no 
ground  for  assuming  tfiat  this  objection 
would  not  bemade.  Wethlnkthecasefalls 
within  the  principle  of  Jackson  v.  Chas- 
tain,  67  6a.  756;  and  we  tblnk,  moreover, 
that  that  case  was  properiy  decided,  al- 
though It  was  the  act  of  1870,  not  that  of 
1877,  which  originated  the  rbrht  to  have  a 
case  heard  when  the  clerk  had  omitted  to 
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make  out  and  certify  the  transcript  with- 
in 10  days.  Theetatutory  doctrine  is  that 
a  mere  failore  of  the  clerk  to  perform  bis 
duty  within  the  timeprescrlbedshall  work 
no  injury  to  the  party;  but,  where  the 
failure  results  from  the  fault  of  the  party 
or  his  counsel,  It  counts  as  effectually 
against  mch  party  as  It  did  prior  to  the 
act  of  1870.  For  some  reaBon,— doubtless, 
a  sufficient  reason. — the  lesislatare  has 
thought  proper  to  command  that  the 
clerk's  duty  shall  be  performed  within  10 
days  after  the  bill  of  exceptions  Is  filed  in 
office;  and  we  cannot,  consistently  with 
law,  give  countenance  to  any  Interference 
with  this  duty  by  the  plaintiff  In  error  or 
his  coonsd.  It  is  always  matter  of  r^ret 
not  to  bear  a  case  upon  Its  merits,  but 
parties  who  derire  a  hearing  must  comply 
with  the  terms  prescribed  by  the  leg^aloi' 
tnre.   Writ  of  error  dismissed. 


Mattbbws  v.  Etehett. 
(Supreme  Court  of  G'eoivki.  Feb.  2S,  1890.) 
FBnion>Ai.  un>  Sobbtt— Dischabqb  or  Sukktt. 

The  rule  tbat  a  jsurety  is  dieoharged  when 
the  means  of  protecting  himself  are  parted  wiih 
by  him  in  consequence  of  asaurances  made  to  bim 
by  tlie  creditor  is  applicable  to  tbe  facts  of  this 
case,  (forwhtofa  see  the  official  report,)  and  was 
correctly  ^iplied  by  the  oourb 
(SyUalnu  by  Ote  Court.) 

Error  from  superiorconrt,  Stewartcoim> 
ty;  FoBT,  Judge. 

The  following  Is  the  official  r^ortof  this 
case: 

"On  April  1, 1887,  the  administrator  of 
J.  A.  Matthews,  deceased,  sued  T.  D.  Hlgh^ 
tower  as  principal  and  M.  L.  Everett  as 
security  upon  two  promissory  notes  da  t- 
ed  March  20.  lf(82,  and  due  on  the  next  Oc- 
tober let.  Everett  pleaded  the  general  Is- 
sue, and  the  following  special  pleas ;  He 
signed  tJie  notes  as  surety  for  Hightuwer. 
Alter  tbe  death  of  plaintiff's  Intestate,  the 
pecuniary  condition  of  Hlgbtower  having 
become  hopeless,  plaintiff  employed  him, 
(Hlghtower,)  being  a  practicing  attorney 
of  ability  and  good  standing,  to  represent 
falni  (plalntifl)  in  lawanlts  pending  or 
about  to  be  commenced,  as  wdl  as  to  col- 
lect debts  due  plaintiff's  Intestate,  and, 
knowing  Hlghtower's  condition,  plaintiff 
agreed  with  him  to  allow  his  earnings  as 
attorney  to  be  credited  on  tbe  debt  now 
ened  on ;  and  Hlghtower  earned  In  fees 
and  collections  a  sufficient  amount  to  pay 
said  debt,  but  plaintiff  permitted  tbesame 
to  remain  in  bis  hands  and  (him)  to  be- 
come totally  Insolvent,  and  to  depart  from 
the  state,  without  crediting  them  on  tbe 
debt.  This  defendant  afterwards  had 
means  of  defendant  [Hlgbtower]  in  hie 
hands  with  which  he  could  have  secured 
himself  harmless,  but  paid  them  over  to 
defendant.  [Hlgbtower,]  believing  from  the 
statements  of  plaintiff  tbat  said  debt  was 
arranged.  He  became  uneasy  about  his 
•oretyshlp,  and  Intended  to  apply  his  le- 
gal remedies,  when,  upon  inquiring  ol 
plidntlO  concemiog  tbe  etutas  of  the  debt, 
plaintiff  advised  him  to  give  himself  no 
uneasiness,  mentioned  tbe  employment  of 
Hlghtower,  and  Informed  defendant  that 
the  payment  of  tbe  debt  was  arranged 
that  way.  Afterwards,  Hlghtower  became 
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totally  Insolvent,  and  departed  the  state. 
Plalntifl  had  tbe  means  of  payment  In  bis 
hands,  and  permitted  the  same  to  be  lost 
by  his  own  carelessness,  and,  moreover, 
threw  this  defendant  entirely  off  his  guard, 
and  made  him  believe  the  debt  was  ar- 
ranged;  wherefore,  defendant  was  dam- 
aged and  exposed  to  greater  risk.  The 
statements  and  assurances  of  plaintiff  al- 
layed all  disquietude  on  the  part  of  this 
defendant  concerning  his  liability  on  said 
debt.  He  gave  full  faith  and  credit  to  his 
statements ;  and,  as  a  consequence,  be  had 
afterwards  in  bis  hands  property  and  ef- 
fects of  said  principal  sufficient  to  dl^ 
charge  thedebt.  which  hecould  and  would 
have  held,  but,  bdng  wholly  thrown  off 
bis  guard  by  the  assurances  of  plalntiitt, 
he  paid,  over  tbe  same  to  the  principal, 
and  permitted  him  to  depart  west  from 
the  Ifmits  of  tbe  state.  And  now  plaintiff 
is  legally  and  equitably  estopped  from  de- 
nying that  the  principal  has  discharged 
the  debt.  To  the  special  plea  tbe  plaintiff 
demurred  generally,  and  the  demurrer  was 
overruled.  On  the  trial,  after  the  Intro- 
duction of  the  notes  by  the  plaintiff,  EveN 
ett  testified  In  his  own  behalf  as  follows: 
He  saw  plalntifl  at  his  houce,  and  be  told 
Everett  not  to  be  uneasy  about  thenotes; 
that  he  had  employed  Hlghtower,  who 
was  an  attorney,  to  represent  tbe  estate, 
and  tbat  the  notes  woald  be  paid  in  thai 
way  by  tbe  legal  services  ol  Hlghtower. 
Everett  paid  no  more  attention  to  them, 
and  believed  they  had  been  paid ;  and,  aft- 
er Hlgbtower  left  tbe  state,  plaintiff  called 
on  him  to  pay  them,  and  then  wrote  to 
him  about  it.  Hlgbtower  left  tbe  state 
clandestinely;  and  he  knew  that  he  was 
going  to  leave,  and  did  not  tell  anybody. 
That,  when  he  left,  be  left  some  property 
in  his  bands,— a  faorse,  a  bale  of  cotton, 
and  some  cattle.  He  sold  these,  and,  atU 
er  paying  what  Hlghtower  told  him  to 
pay.  turned  over  the  balance  to  High- 
tower's  wife,  as  he  had  Instructed  him. 
Tbe  property  In  his  bands  was  more  than 
sufficient  to  pay  tbe  claim  on  which  he 
was  security,  and  he  would  have  applied 
It  In  that  way  but  for  the  statement  to 
him  by  plaintiff  tiiat  he  would  settle  with 
Hlghtower  for  tiie  notes  with  It^al  serv- 
ices. Hlgbtower  was  employed  and  wj^ 
resented  the  estate  of  J.  A.  Matthews. 

"The  Jury  found  for  the  defendant ;  and 
the  plalntifl  excepted  to  the  overruling  of 
bis  demurrer,  and  to  tbe  following  In- 
structions contained  in  tbe  court's  charge: 
*  If  you  believe  from  the  testimony  that 
Matthews,  the  plaintiff,  gave  Everett  to 
understand  that  he  had  made  arrange- 
ments with  the  principal  to  do  certain  le- 
gal  services  In  satisfaction  of  tbe  debt, 
and  he  stated  to  him  that  he  need  not  give 
himself  further  uneasiness  thereon;  that 
it  would  be  settled  In  that  way;  and  If, 
without  giving  Everett  further  notice, 
Hlgbtower  left  the  state,  leaving  In  £ver^ 
ett's  bands  sufflelent  property  to  pay  the 
Matthews  debt,  and  that  Everett  applied 
It  to  other  purposes  and  uses  under  the 
belief  that  the  note  that  Matthews  held 
against  Hlghtower,  upon  which  he  was 
surety,  was  settled  in  the  manner  stated, 
this  would  be  such  an  act  upon  the  part 
ol  tbe  creditor  as  would  dls^arge  Ever- 
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ett,  Bucta  aa  would  expose  him  to  greater 
liability,  tncrease  hie  risk;  and.  If  Everett 
acted  upon  sDcb  statement,  if  sneh  atate- 
mentwaa  made  by  Matthews,  and  suffered 
loss  and  inJaT7  to  the  amount  of  the 
plaintiff's  claim,  then  Matthews  would  be 
estopped,  after  such  Injury,  from  denying 
that  thedebtwas  so  settled  and  arranged, 
BO  far  as  Everett  was  concerned.  If  the 
evidence  satisfies  you  that  this  state  of 
facts  exists,  yon  will  find  for  the  defend- 
ant,'" 

J^.  a.  MaUhBwa,  R.  AT.  Wlim,  and  C 
J.  Tbonton,  for  plaintiff  in  error.  Watts 
A  Htckey,  for  defendant  in  error. 

Bleckley,  C.  J.  Omitting  details,  the 
substance  of  the  special  plea  in  its  final 
shape,  as  amended,  was  that  the  creditor, 
by  certain  representations  and  assurances 
relied  upon  by  the  snrety.  Induced  tUb  lat- 
ter to  forbear  the  exercise  of  vigilance  for 
his  own  protection,  and  to  part  with  as- 
sets, which  afterwards  came  to  bis  hands 
from  the  principal,  sufficient  to  dlsnhai*ge 
the  debt,  out  of  which  tiBseta.had  the  sure- 
ty not  been  Induced  to  consider  hlmBelf  aa 
discharged  from  liability,  he  could  and 
wnnld  have  secured  himself.  The  princi- 
pal being,  or  baring  become,  insolvent, 
and  having  removed  from  the  state,  the 
surety  would  sustain  losa,  should  he  be 
still  bound  upon  the  notes.  According  to 
the  authorities,  this  defense  seems  to  be 
available;  and  we  think  there  was  no  er- 
ror either  In  refusing  to  strike  the  plea,  or 
In  the  charge  of  the  court  complained  of, 
the  charge  being,  tn  effect,  that  if  the  plea 
was  established  by  the  evidence  the  ver- 
dict of  the  Jury  should  be  for  the  defend- 
ant. High  V.  Cox,B5  Ga.662;  Whltaker  v. 
Kirby,  64  Oa.277;  Bullard  v.  Ledbetter,  69 
Ga.  1U9;  Harris  v.  Brooks,  21  Pick.  195; 
notes  to  the  same  and  other  cases.  2 
Amer.  Lead.  Cas.  828,  829.  Though  a  mere 
assurance  to  the  surety  that  he  Is  exposed 
to  no  further  liabllll^for  the  debt  will  not 
protect  him  from  a  aubaeqnent  change  of 

{purpose  on  the  part  of  the  creditor;  yet, 
f  such  assurance  has  resulted  In  produc- 
ing positive  Injury,  It  will  have  that  ef- 
fect, to  the  extent  of  such  injury.  This 
rule  vraM  recognised  by  the  court  in  Its 
charge  to  the  jury,  and  thecharge  appears 
to  us  to  be  sound.  Judgment  affirmed. 


Allen  v.  Etheridge. 
(Supreme  Court  <^  Geor^a.    Feb.  34, 1890.) 

APPBAL — HABHLEflS  ErHOB. 

A  judgment  debtor,  wbo  had  consented  to 
the  entry  of  a  Judgmentagainstblm  bearlcv  IS  per 
ceDt.  interest,  subseqnently  filed  an  affidavit  of 
illegality,  whicb  was  aismissed.  When  the  affida- 
vit was  filed,  the  judf^meut  creditor  moved  to 
amend  the  judgment  so  that  it  should  bear  7  per 
cent.  Intereat,  to  which  the  debtor  objected. 
Afterwards,  on  the  levy  of  an  execution  affainst 
his  land,  the  judgment  debtor  filed  a  petition  to 
enjoin  the  sale,  alleging  that  the  motion  to  amend 
the  judgment  was  still  pending,  that  the  debt  on 
which  the  judgment  was  based  bore  interest  only 
at  the  rate  of  7  per  cent.,  and  that  It  would  be  in- 
equitable to  allow  execution  to  proceed  at  12  per 
ceut  Tlie  attorneys  for  the  judgment  creditor 
testified  that  they  had  dismissed  the  motion  to 
amend,  and  that  they  had  directed  the  clerk  to  en- 
ter the  diamlaaal  on  the  docket;  but  the  clerk  tea- 


tlfledthathe  had  no  reoolleotSon  of  having  reodved 
BQoh  instruotion,  and  the  dismissal  had  not  been 
entered.  jETeld,  that  the  judgment  debtor  could 
not  complain  of  an  order  reatraininff  the  sale  on 
condiUon  that  be  psy  the  jodgment  with  7  per 
cent.  Interest,  as  an  nnoondltioual  diamlasal  of  hts 
petition  w<Mud  have  been  the  more  sppropiiate 
judgment. 

Error  from  superior  court,  Talbot  eonn- 
ty;  Smith,  Judge. 

The  official  report  rtferred  to  In  the 
opinion  is  aa  follows : 

**  On  February  6, 1886,  Slade  A  Etiiertdge 
brought,  to  the  March  term  of  Talbot  sn- 
perlnrcourt,  their  suit  against  Jamea  Allen 
on  a  promlHsory  note  dated  May  10, 1883: 
and  at  the  September  term,  1886,  obtained 
Judgment  by  default  for  $480,  with  Inter* 
est  from  date  (September  16, 1886)  at  IS 
per  cent.  Execution  following  this  iaaned 
September  SO,  1886,  and  on  January  S,  1887, 
was  levied  on  land  as  the  property  of  Al- 
len, and  pointed  out  by  htm.  Taking  the 
uncontradicted  evidence  as  true,  Allen  filed 
his  affidavit  of  lll^ality  on  January  10, 
1887,  to  that  levy ;  and  at  the  Marctr  term, 
1889,  the  Issue  thus  made  was  tried,  and  a 
Judgment  was  rendered  by  the  court  find- 
ing against  the  illegality,  and  dismlsBlng 
It ;  and  It  further  appears  tbat  to  the  SDlt, 
as  originally  brought,  he  filed  a  plea  of  set- 
off, and  Just  before  the  case  was  called  for 
trial  he  and  oneof  plaintiffs  (Slade)  agreed 
that  a  claim  of  should  beallowed,and 
that  In  consideration  thereof  the  plea 
should  be  withdrawn,  and  Judgment  by 
default  tor  $480,  with  Interest  at  12  per 
cent.,  should  be  taken,  but  not  enforced 
until  the  next  January  Ist;  also  tbat  at 
the  March  term,  1889,  Etheridge,  sur^v- 
ing  partner,  moved  to  amend  tbe  Judg- 
ment so  that  it  should  bear  7,  instead  of  12, 
per  cent,  interest,  and  that  tbeeiecotlon 
which  had  issued  be  canceled,  and  anoth- 
er be  issued  in  accordance  with  the  Judg- 
ment as  amended;  but  this  motion  was 
objected  to  in  open  court  by  Allen's  attor- 
neys, and  no  amendment  was  made.  The 
testimony  of  plnlnliff's  attorneys  la  tbat. 
Immediately  alter  the  adjournment  of  the 
court  forthat  term,  they  went  to  the  clerk, 
and  dismissed  the  motion  to  amend,  and 
directed  him  to  enter  the  dlBralseal  on  the 
docket*,  but  the  clerk  testifies  that  the 
motion  has  not  been  dismissed  or  other- 
wise disposed  of,  and  that  he  ha«no  recol- 
lection of  everhavingrecdved  inatmctlons 
from  any  one  to  dismiss  It.  Tbe  sheriff 
made  another  levy,  and  advertised  the 

Jroperty  for  sale  on  the  first  Tuesday  In 
une,  1889;  and  on  May  31,1889,  Allen  filed 
hlB  petition  to  enjoin  such  Bale,  alleging 
that  the  motion  to  amend  the  Judgment 
wan  still  pending;  tbat  the  note  bore  only 
7  per  cent.  Interest,  and  It  would  be  lneq> 
ultable  to  allow  the  execution  to  proceed 
tor  12  per  cent.,  as  it  was  doing;  and  that 
tt  ahonld  be  set  aside,  or,  if  this  cannot  be 
done,  amended,  so  as  to  draw  only  7  per 
cent.  The  prayerwas  forlnjunction  to  re- 
strain the  sale  until  the  further  order  of 
the  court,  and  for  general  relief.  In  his 
answer  Etheridge  Bays  that  he  beta  never 
claimed  more  than  $480  principal,  and  7 

ger  cent.  Interest,  and  has  been  and  iswlll- 
ig  to  take  that  amount,  with  costs.  Tbe 
court  ordered  that  upon  the  payment  by 
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Allen  to  the  sboilT  by  the  firet  Monday  In 
July.  1889,  of  9480,  with  Interest  at  7  i>er 
cent,  from  September  16,  MSB,  with  the 
ciMts,  tnlnnetioD  iBBue  as  prayed  for  as  to 
tlie  balanee  of  the  Jndf^ent  and  execu- 
tion; bnt,  upon  failure  so  to  pay  these 
sums,  the  sheriff  was  directed  to  proceed 
with  the  execution  by  levy  and  sale,  and 
make  the  sum  of  money  thereon.  Allen 
excepted.  •* 

WllIlB  db  PersooBf  (by  C.  J.  Thornton,) 
for  plaintiff  In  error.  Martin  A  Worrllh 
for  delesdaat  In  error. 

Bliscklet.  O.  J.  On  the  facts  In  the  rec- 
ord there  was  no  error  In  denyinx  an  In- 
junction upon  better  terms  than  tboee 
prescribed  In  the  )adge*s  order.  On  the 
contrary,  an  unconditional  denial  would 
have  been  the  more  appropriate  Jud^ent. 
Seethe  facts  asstated  IntheoflBclal  r^rart. 

Jndffment  affirmed. 


Cox  et  al.  T.  Wall,. 

(Supreme  Court  of  Georgia.   Feb.  M,  1800;) 

PXTMBHT— APPLIOXTIOK. 

In  SD  action  on  notes,  defendant  pleaded 
payment,  and  it  appeared  that,  after  ^ving  the 
notes,  defendant  oouffht  goods  from  plaintiffs  on 
open  aeconnt.  Defendant  and  his  son  testified  that 
on  giving  the  notes  be  instruoted  plaintiffs  to  apply 
thmon  all  moneys  thereafter  remitted  by  him,  and 
dafeodant  testified  that  he  had  remitted  more  than 
enough  to  pay  the  notes.  When  the  notes  and  ao- 
«Dunt  were  presented  to  defendant  for  payment 
he  asked  for  an  extension  of  time,  and  did  not 
claim  that  the  notes  were  paid.  Plaintiffs'  agent 
testified  that  defendant  had  made  several  pay- 
ments to  him  for  plaintiffs,  wlthont  instruotlng 
him  aa  to  wliere  tlit^  Bbonld  bs  applied ;  that  sev- 
eral times  defeodant  assented  to  the  application  of 
the  paymenta  on  his  account;  and  that  witness 
usually  sold  defendant  goods  on  such  occasions. 
DefeDdant  wrote  letters  to  plaintiffs  ordering 
goods,  and  Inclosiog  money,  without  directing  Ita 
appHcMtton,  except  the  first  payment,  which  be 
wrote  was  to  goon  bis  aooono^  and,  after  suit  was 
commenced,  wrote  to  plaintiffs  that  be  intended  to 
pay  the  notes,  and  said  aotbing  as  to  previous  pay- 
ments not  bmng  properly  a^qplled.  Held,  that  a 
Terdiot  for  defendant  could  not  be  upheld. 

Error  from  superior  conrt,  Talbot  coun- 
ty; Smith,  Judge. 

Action  by  Cox,  Hill  &  Thompson  against 
Wall  on  two  promissory  notes  made  by 
Wall  to  them,  each  for  f428.22,  with  attor- 
ney's fees  and  interest  at  8  per  cent., dated 
October  11,  1884,  and  due  one  day  after 
date.  On  the  last  note  there  was  a  credit 
of  $60.  June  28, 1885.  The  defendant  plead- 
ed payment  in  full.  On  the  trial,  plaintinB 
Introduced  the  notes,  and  also  an  account 
of  Wall  with  them,  running  from  Decem- 
ber 4, 1R84,  to  December  81, 1885,  with  cred- 
its running  from  December  9,  1884,  to 
February  27,  1886,  showing  a  balance  due 
on  tbia  account  of  $44.'87.  Defendant  tes- 
tified thathegavetlienotes  sued  on;  that, 
at  the  time  of  giving  them,  he  instructed 
plaintiffs  to  pay  on  the  notes  all  the  money 
mbaequently  remitted,  and  he  had  remitted 
more  than  enough  to  pay  them ;  and  that, 
after  giving  the  notes,  he  traded  with 
plaintiffs  on  open  ewcount,  and  owed  them 
on  this  account.  He  admitted  writing 
certain  letters  to  plainHlls,  hereafter  to  be 
mentioned.  J.  H.  Worrill  presented  to 
Uni,  Id  July  or  August  of  1886,  the  notes 


sued  on,  and  the  account  heretofore  men- 
tioned ;  that  he  ashed  Worrill  for  an  ex- 
tension of  time,  promising  to  pay  his  In- 
debtedness. He  did  not  tell  Worrill  that 
the  notes  were  paid.  Defendant's  son  tes- 
tified that  he  was  present  when  the  notoi 
were  given  to  plaintiffs  by  his  father,  and 
heard  his  father  instinict  plaintiffs  to  place 
on  tbenotes,  as  credits,  all  themoney  remit- 
ted to  them.  J.  £.  Cox  testified  for  plain- 
tiffs, in  brief,  as  follows:  Was  traveling 
salesman  for  plaintiffs.  D^endant  had 
made  several  payments  to  witness  for 
plalntiTlS  since  October  11,1884,— on  Decem- 
ber 3, 1884,  $128 ;  on  June  20, 1885,  $100 ;  on 
March  21, 1885,  $75;  on  Septembers,  1885, 
$60;  on  November  8, 18^,  $75;  on  Febru- 
ary 9, 188-,  $76.  He  gave  no  Instructloiui 
as  to  where  the  credits  should  be  placed. 
Witness  sold  defendant  goods  for  plain- 
tiffs, at  differeot  dates  after  October  11, 

1884,  as  shown  by  the  account  above  men- 
tioned. When  witness  went  to  see  him, 
he  generally  sold  him  goods;  and,  if  de- 
fendant needed  goods  bdore  witness  ar- 
rired,  he  ordered  them  direct  from  the 
house.  Witness  took  the  notes  of  defend- 
ant sned  on.  On  one  occasion,  defendant 
paid  him  $60.  Witness  did  not  have  bis 
account,  so  witness  credited  It  on  one  of 
his  notes.  Several  times,  when  defendant 
made  payments,  witness  would  pull  out 
bis  account,  and  say:  "Well,  I  put  this 
credit  on  your  account ; "  and  be  would  re- 
ply: "That's  all  right.  It  does  not  make 
any  difference  to  me,  so  I  get  credit  for  It.  ** 
When  witness  placed  the  credit  on  the 
note,  he  called  defendant's  attention  to  it, 
and  defendant  replied:  "That's  all  right. 
I  expect  to  pay  them  up  soon. "  He  never 
did  direct  the  credit  of  any  payment  that 
be  made.  All  the  money  collected  by  wit- 
nras  from  defendant  was  remitted  tu  plain- 
tiffs. On  October  27, 1884,  defendant  paid 
$115.16,  of  which  amount  $10.02  was  cred- 
ited on  his  account,  and  $143.18  on  a  note 
given  by  defendant  November  10,  1881. 
Tbis  payment  of  $148.13  paid  the  note  of 
1881.  PiaintlHs  Introduced  letters  from 
defendant  to  them,  in  brief,  as  follows: 
On  December  22,  18S4,  defendant  wrote 
stating  that  he  sent  by  express,  that  day, 
$100,  to  go  on  his  account.  On  Fnbroary 
9, 1886,  he  wrote  stating  that  he  Inclosed 
by  express,  that  day,  $100,  and  also  sent 
a  small  order  which  he  hoped  would  be 
filled,  and  forwarded  to  him.  This  letter 
did  not  state  upon  what  the  $100  should 
be  credited.  The  order  was  tor  one  barrel 
of  com  whisky  and  one  barrel  of  rye,  and 
this  whisky  appears  on  the  account  men- 
tioned. On  November  6,  1885,  he  wrote 
stating  that  he  sent  that  morning,  by  ex- 
press, $100,  and  also  another  order.  This 
letter  does  not  state  to  what  the  money 
was  to  be  credited.  The  order  was  for 
two  barrels  of  wbieky,  one  of  which  ap- 
pears on  the  account.   On  December  80, 

1885,  he  wrote  stating  that  he  inclosed 
that  day,  by  express,  $150,  and  sent  a 
small  order.  This  letter  did  not  state  to 
what  the  money  was  to  be  applied.  The 
order  was  for  a  barrel  of  whisky,  which 
appears  on  the  account.  On  JunelS,  1886, 
be  wrote  statlngthat  he  Inclosed  thatday, 
by  express,  $110.  On  August  18, 1886,  he 
wrote  expressing  his  regret  th^t  bis  note 
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was  sned  before  he  was  notlBeU.  He  said 
nothing  In  tbts  letter  as  to  not  owlnv  the 
notes,  or  as  to  paymeDts  not  being  proper- 
ly applied,  bat  said  that  his  Intention  was 
to  pay  thetwo  notes  In  the  fall;  thatbewaa 
comlufc  to  xnakegeneral  satisfaction**  with 
yon  all ; "  and  that  be  would  make  notes 
to  be  paid  In  bank  at  the  end  of  every  SO 
daysuntil  the  claim  was  paid.  Hefurther 
stated  he  hoped  plalntlfls  would  show  him 
some  favor  "abunt  the  two  notes  I  owe 
yuu  all. "  The  acconnt  shows  credits  as 
follows:  December  9  and  22, 18H4.  9177; 
fur  1885,  Janoary  24th.  $100;  February  10th, 
flOO;  March  Uth,  «75:  September  14th. 
$60;  October  2l8t.  tlUO;  Norember  7th> 

tlOO;  November  26th,  $75;  December  Slst, 
150:  for  18S6,  January  18th,  $110;  Feb- 
rnary  27th,$75.  The  Jury  found  for  the  de- 
fendant, and  plaintiffs  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  The  motion 
was  overruIed»and  plalntlffBexcepted,and 
brlnfir  error. 

Mnrtln  A  WorrUl  and  J.  CarroU  Pajne, 
lor  plalntlfte  in  error.  WlUla  &  PenoUt 
for  defendant  In  error. 

BT.ANDFOKD,  J.  The  questlou  In  this 
case.  In  the  court  below,  was  as  to  the  ap- 
plication of  certain  payments  made  by  the 
defendant  In  error  to  the  plaintiffs  in  error. 
It  appears  that  the  chai^  of  the  court  as 
to  toe  law  relating  thereto  was  correct. 
Yet  we  are  satisfied  that  the  verdict  of 
the  Jury  was  wrong,  under  the  evidence, 
and  we  think,  therefore,  that  the  court 
erred  in  not  granting  a  new  trial;  and  for 
that  reason  the  Judgment  of  the  court  be- 
low Is  reversed. 


BuDSAM  T.  Cobb. 
iBupreme  Court  of  Qwrgia.  Feb.  26, 1800.) 
IirjuNOnoH. 
A  grantor,  oontending  that  he  bad  reMived 
a  strip  30  feet  wide  over  the  granted  Isod,  as 
a  way  to  bis  other  premises,  but  tbat  tbe  reser> 
vatloD  had  been  omitted  from  tbe  deed  by  mistake, 
tore  down  a  fence  erected  by  tbe  grantee  across 
tbe  80-foot  strip.  Tbe  grantee  then  filed  her  pe- 
tition, alleging  the  insolvency  of  the  grantor,  and 
praying  for  an  Iniusctlon.  The  graator  answered, 
setting  up  tbe  mistake  tn  the  deed,  and  the  Insolv- 
ency of  the  grantee,  and  praying  for  a  reformation 
of  tne  deed,  and  for  an  order  reatrainlng  tbe  gran- 
tee from  interfering  with  the  80-foot  strip.  On 
the  hearing,  the  evidence  was  conflicting,  both 
as  to  the  alleged  mistake  in  the  deed  and  tbe 
insolvency  of  tbe  grantor;  but  no  evidence  was 
offered  as  to  tbe  solvency  or  insolvency  of  tbe 
grantee.  Held,  that  the  trial  judge  did  not  abuse 
Els  dtseretioo  in  issuing  a  temporary  injunction 
agidnsl  the  grantor,  not  to  take  effect  if  be  execut- 
ed a  bond  for  tbe  payment  of  all  damages  that  the 
srantee  might  aulwequently  recover,  and  in  issu- 
ing an  unconditional  temporary  injunction  against 
the  grantee. 

Error  from  superior  court,  Sumter  coun- 
ty ;  Fort,  Judge. 

Thu  official  report  referred  to  in  the  opin- 
ion Is  aa  follows: 

Mrs.  M.  J.  Rubsam,  by  her  petition,  al- 
leged that  she  was  the  owner  of  a  certain 
tract  of  land  in  Amerlcus,  bdng  the  sonth- 
eastcoruer  of  atour^acre  tract  bounded  on 
the  north  by  said  tract,  on  the  east  by 
Reese  street,  on  thesouthbyChnrchstree^ 
and  on  tbewest  by thalandolJuUa  Rol^- 


son,  colored.  Petitioner  purchased  her  lot 
from  Robert  E.  Cobb  on  January  30, 1889. 
and  the  description  given  above  is  the  de> 
scrlptlon  given  In  the  deed  made  to  her  by 
Cobb.  Notwithstanding  this  sale  to  ber 
by  Cobb,  Cobb  now  dalma  that  he  has  re- 
served from  the  land  so  sold  to  her  a  strip 
of  30  feet  wide,  lying  between  the  land  she 

gurchased  and  the  land  owned  by  Julia 
:oblnson ;  Cobb  pretending  that  he  re- 
served this  strip  for  the  purpose  of  open- 
ing up  a  street  through  theland.  Cobb  has 
repeatedly  threatened  to  tear  down  peU- 
tluner's  fence  and  open  up  the  street,  In  or- 
der that  by  means  ol  it  he  might  open  up 
t^e  touivacre  tract  belonging  to  htm ;  and 
on  the  9th  oi  July,  1889,  Cobb  began  the 
work  of  tearing  down  the  fence,  and,  not* 
withstanding  her  remonstrances,  has  torn 
It  down,  and  has  b^un  grading  the  land 
and  plowing  it  for  the  purpose  of  open- 
Ing  up  the  street,  and  has  threatened  to 
continue  this  work.  He  has  damaged  her 
$50  by  tbe  destruction  of  her  tence  and  tbe 
malicious  acts  aforesaid,  and  ttie  expense 
to  which  she  htis  been  put  thereby.  He  Is 
totally  Insolvent,  and  he  threatens  to  tear 
down  the  fence  as  often  as  petitioner  may 
erect  it,  and  to  ezerclaeuwnershlp  and  au- 
thority over  It.  Wherefore  she  prays  for 
Injunction,  and  an  accountlnK  to  her  for 
the  $50  damages,  as  well  as  for  general  re- 
lief, etc.  Cobb  answered  tbat  be  made  the 
trade  for  tbe  land  with  Rubsam,  who 
claimed  to  be  acting  for  his  wife,  and  when 
the  deed  was  made  It  was  made  to  ber  at 
the  request  of  Rubsam.  He  sold  the  land, 
with  the  western  boundary  an  alley,  and 
at  the  timeof  the  sale  It  waacleariy  under- 
stood between  the  pArtles  tiiat  a  certain 
plank  fence  that  ran  north  and  south  was 
to  be  the  west  line,  and  that  there  was  an 
alley  or  a  street  on  the  west  side  of  said 
fence,  which  was  not  then  thrown  open» 
but  was  on  tbe  land  of  Cubb.  Rubsam, 
acting  as  agent  forfals  wife,  offered  to  buy 
this  strip  from  Cobb  after  the  trade  waa 
made,  and  Cobb  refused  to  sell  It,  he  hav- 
ing other  land,  and  it  being  necessary  to 
have  the  allM-  to  have  a  way  to  his  other 
land.  The  deed  was  drawn  by  one  A.  C. 
Blvins,  and,  by  mistake  shows  the  west- 
ern boundary  to  be  the  laud  of  Julia  Kob- 
insoD,  and  Cobb  did  not  notice  this  mistake 
until  after  the  deed  was  executed  and  de- 
livered. As  soon  as  he  found  It  out  he  ap- 
plied to  Rubsam  to  have  it  corrected,  and 
although  Rubsam  knew  of  the  mistake,  and 
so  admltted.bertfusedto  correct  It  After 
the  making  and  delivery  of  the  deed,  Rub- 
sam has  treated  tbe  fence  as  the  Hue  on  the 
west  side,  and  has  admitted  toseveral  per- 
sons that  it  was  tbe  line.  Although  Cobl> 
did  not  know  it  at  tbe  time  of  said  sale, 
there  were  four  persons  interested  in  the 
land  he  sold  to  Mrs.  Rubsam,  and  the  land 
was  to  be  .divided  Into  four  equal  parts» 
which  was  done  alter  the  deed  waa  made, 
taking  theplank  fenceasthe  west  line, and 
Mrs.  Rubsam  taking  the  west  lot,  the  tour 
persons  going  Into  possession  of  the  land 
as  thus  divided.  Cobb  Is  amply  solvent. 
Rubsam,  as  agent  for  his  wile,  weutln  the 
night-time  and  placed  a  wire  teace  around 
the  strip  without  tbe  consent  of  any  oni^ 
knowing  that  he  had  no  right  to  do  so. 
Mrs.  Rubsam  Is  wholly  insoiTOit,  and  In 
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view  thereof,  and  of  the  mlstoke  In  the 
deed,  Cobb  praya  that  the  mistake  be  cor- 
rected, and  that  Mra.  Rnbsam  and  her 
af^nt  be  enjoined  from  Interfering  In  any 
way  wlthtlie  land  weat  of  the  plank  fence. 

Upon  the  hearing  tor  Injunction  it  was 
admitted  thatCobb  had  given  in  for  taxa- 
tlim  tor  lK89  property  to  the  amount  of 
$3,100;  that  the  only  realty  that  be  po»- 
■essed  waa  cert^n  property  returned  for 
taxation,  aa  aforesaid,  at  the  value  of 
$2,500,  wblch  wae  the  same  property  that 
Cobb  bad  on  the  let  day  of  April,  1888, 
deeded  to  J  ohnson  and  Harrold,  and 
which  bad  not  since  been  reconveyed. 
Ptalntltf  put  in  evidence  this  deed,  the  land 
covered  by  it  being  partly  the  four-acre 
tract  mraitloned  above.  It  appears  from 
the  deed  that  It  waa  given  as  security  for 
a  note  for  $1,250  and  interest,  under  the 
provtslona  of  sectlona  1969,  1970,  and  1971 
of  tfaeCode.  Rubaam  testified  that  he  was 
agent  for  hia  wife  about  the  purchase  of 
the  property  and  the  facts  stated  In  the 
petition  were  true.  There  never  was  any 
understanding,  in  the  purchase  of  the  land, 
that  the  plank  fence  mentioned  should  be 
the  west  line,  and  that  there  was  an  alley 
or  atreet  on  the  west  side  of  the  fence, etc., 
but  the  description  of  the  premises  con- 
tained in  the  deed  from  Cobb  to  Mrs.  Rub-. 
sam  waa  of  the  premiaea  aa  bargained  for, 
and  there  waa  no  mention  whatever  to 
witnesa  of  any  alley  or  street  to  run  be- 
tween the  premises  of  Julia  Boblnson  and 
of  Mra.  Rubsam.  There  never  had  been  a 
street  or  an  alley  at  that  place,  but  up  to 
a  few  days  ago  it  was  inclosed  Just  as  wit- 
ness purchased  it,  and  would  be  so  now, 
but  for  the  acta  of  Cobb.  .It  la  untrue  that 
Cobbeveraaked  wltneaato  change  the  deed 
tintlt  a  few  weeks  ago,  after  Cobb  had  de- 
termined to  use  this  strip,  and  witness  then 
told  Cobb  that  the  property  of  his  wife  ex- 
tended to  Julia  Robinson's  land,  and  no 
one  bat  the  courts  could  change  It,  and 
thereupon  Cobb  begun  his  acts  of  tres- 

{miM,  etc.  After  witness'  wife  bought  the 
and  abe  sold  three  lota  of  It,  beginning  at 
Beeae  street,  and  running  west,  each  bang 
61  feet,  to  Carson,  Cotney  A  Davta,  and 
Beeae,  the  remainder  to  be  her  property, 
up  to  Jnlla  Roblnaon's  laud.  When  wlt- 
mm  made  the  trade  with  Cobb  he  asked 
Cnbb  to  make  the  deed  by  feet,  and  Cobb 
declined  to  do  It.  but  expressly  said  he 
would  deed  to  Julia  Robinson's  land.  The 
testimony  of  Mayo  as  to  bla  convereation 
with  witnesa,  and  atatementa  by  wttneaa, 
la  nntme.  Cobb  is  a  head  of  a  family. 
Witness  has  no  right  to  give  or  admit 
away  any  of  his  wife's  property.  Julia 
Robinson  testified  that  she  bought  her 
land  from  Cobb  about  11  years  ago,  and 
had  been  in  quiet,  peaceable  poaaeaslbn 
ever  since,  and  that  the  fence  that  waa 
around  her  premiaea  on  the  east  bounds 
the  land  that  she  took  possession  of;  and 
her  fence  is  now,  and  has  been.  Just  to  the 
eastern  point  of  where  she  bought,  al- 
though she  has  used  the  intervening  space 
of  20  or  80  feet  as  a  place  on  which  to  dry 
clothes.  She  has  never  given  Cobb  any 
authority  to  tear  down  any  fence  or  open 
np  any  alley  to  the  eastern  boundary  of 
her  line,  and  if  Cobb  made  the  deed  to  Mra. 
Bnbaam,  and   the  deed  contained  tiie 
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worda,  "bounded  on  the  west  by  lands  of 
Julia  Robinson,  colored,"  the  deed  con- 
veyed to  the  point  where  deponent's  fence 
haa  been  ever  alnce  she  went  into  poaaea- 
alon;  tiie  aald  3l>  feet  having  never  since 
she  purchased  beem  uaed  by  any  one  except 
herself,  until  recentiy,  when  Rubaam 
cauaed  a  fence  to  be  nm  to  deponent's 
land.  Blvlns  testified  that  he  wrote  the 
deed  from  Cobb  to  Mrs.  Kubsam  from  the 
dictation  of  Cobb,  and  as  Cobb  dictated 
and  described  the  premises  thereby  con- 
veyed. Cotney  and  Carson,  two  of  the 
persons  who  purchased  a  pori:ion  of  the 
land  which  Mrs.  Rubaam  bad  bought  of 
Cobl),  testified  that  their  understanding 
prior  to  the  purchase  of  the  land  was  that 
Mrs.  Bubsam  waa  to  purchajM  the  lot 
which  she  did  buy,  and  that  the  western 
boundary  of  it  was  to  be  the  land  of  Julia 
Robinson,  and  that  their  understanding 
after  the  purchase  was  that  she  had  bought 
to  the  land  of  Julia  Rohlneon,  and  that 
that  waa  their  understcmdlng  when  tliey 
paid  for  and  received  th^E  share  of  the 
land  from  Mrs.  Rubsam  or  her  agent,  aa 
had  been  agreed  upon  between  the  partiea 
before  the  purchase.  It  was  not  their  un- 
derstanding, either  before  or  after  the  pur- 
chase, that  there  waa  to  be  a  street  or  al- 
ley between  the  land  purchaaed  by  Rnlwam 
and  the  land  of  Julia  Robinson.  Plaintiff 
also  introduced  the  deed  from  Cobb  to  her, 
which  gives  the  weatern  boundary  of  the 
lot  as  the  lands  of  Julia  Robinson,  colored. 
In  behalf  of  respondent,  affidavits  of  Cobb 
were  introduced  tothesameeffectaehisan- 
Bwer.  He  further  testified  that  he  owned. 
In  his  own  right,  realty  and  personalty  in 
Americna  worth  $4,000,  and  that  his  liabil- 
ities did  not  exceed  $500  or  $6U0.  One  Sul- 
livan testified  that  he  had  heard  Rubsam 
say  that  he  only  bought  to  the  plank  fence 
on  the  weat,  and  that  the  fence  was  the 
west  line,  and  that  he  had  heard  Rubsam 
aay  thia  several  times  since  the  deed  was 
made,  and  that  he  had  also  heard  Rubsam 
say  the  same  thing  to  Cobb  since  the  deed 
waa  made.  Mayo  testified  to  the  same 
effect,  and  alao  that  Rubsam  told  him  that 
he  had  found  ont  there  waa  a  mistake  in 
Julia  Robinson's  deed,  and  that  be  was 
going  to  rent  her  house  from  her,  and  get 
possession,  and  then  would  hold  It,  and 
asked  deponent  how  long  a  person  would 
have  to  hold  posaessiou  in  this  state  to  get 
title.  Mayo  also  teatlfied  that  Cobb 
showed  him,  in  the  presence  of  Bub- 
aam,  where  the  west  fine  of  Rubsam's 
lot  was;  stating  at  the  time  that  there 
waa  to  be  a  street  or  alley  on  the  west 
aide  of  the  fence,  and  to  the  beet  of  wlt- 
ness'  knowledge  and  belief  Rubaam  ao 
stated  himself,  and  it  was  understood  be- 
tween Cobb  and  Rubsam, and  so  stated  by 
them,  that  the  plank  fence  was  the  west 
line.  Cotney  also  made  affidavit  for  re- 
spondent, to  the  effect  that  it  was  under- 
stood between  Rubsam  for  his  wife,  and 
the  parties  interested  in  the  purchase  of 
the  lot  by  Rubaam  from  Cobb,  that  the  lot 
woe  to  be  divided  Into  four  equal  parts; 
that  after  the  purchase  by  Rutmam  they 
measured  the  line  on  the  south  side,  along 
Church  atreet,  beginning  at  the  plank 
fence,  aald  fence  being  the  weat  line  of  the 
lot,  measuring  along  Church  street  to 
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Reese  street;  that  tlie  dlstanco  along 
Cfaorch  street  to  Reese  street  was  207  feet; 
that  they  divided  tbe  lot  Into  four  equal 
parte,  after  deducting  three  feet  on  the 
east  Bide,  so  as  to  make  tbe  east  line 
straight  with  the  lot  of  Mayo,  which  was 
on  the  north  side  of  the  lot,  giving  to  each 
ol  Uie  four  lots  61  feet  front  on  Church 
street ;  that  the  plank  fence  was  taken  as 
the  line  on  the  west,  and  that  In  dividing 
the  land  Rubsam  took  the  lot  next  to  the 
plank  fence,  and  that  It  was  understood 
that  the  north  tine  of  the  lot  was  to  bethe 
same  aa  the  south  line,  and  that  the  east 
and  west  lines  were  to  be  210  feet,  making 
the  lot  207  by  210  feet.  Cobb  Introduced 
his  $1,250  note  to  Johnson  and  Harrold, 
with  Interest  notes  attached;  the  note  ba- 
Ing  dated  April  1, 1888,  and  due  April  1, 
]fl90.  Upon  the  note  were  credits,  from 
time  to  time,  amounting  to  nearly  $800. 
The  presiding  Judge  decided  that  the  In- 
junction should  Issue  as  prayed  for,  unleen 
Cobb  should  give  bond,  with  good  secu- 
rity, conditioned  to  pay  all  damages  which 
plaintift  might  snstidn  In  the  erent  she 
recovered  in  her  action,  or  !n  any  other 
that  might  thereafter  be  instituted  for 
that  purpose.  He  also  passed  an  order 
enjoining  plaintiff  as  prayed  tor  by  defend- 
ant, without  any  bond  whatever.  To  the 
Judgment  of  the  court  the  plaintiff  ex- 
cepted . 

Hintoa  Jt  Cutis,  for  plaintiff  in  error. 
L.  J.  Blalock  and  B.  P.  Hottta^  for  defend- 
ant in  error. 

Blecki^et,  C.  J.  No  question  of  law  Is 
Involved  In  this  case,  save  well-settled 
principles,  and  upon  tbe  facts  (for  which 
see  tbe  official  report)  the  Judge  did  not 
abuse  his  discretion  In  granting  the  order 
for  temporary  Injunctions  on  the  terms 
stated  In  the  order.  Judgment  affirmed. 


Okantham  r.  Statb. 

(Suprenw  Court  of  Oeorgta.  Haroli  1, 1890.) 

Absauut  with  IiTTBirr  to  Kitu 

On  a  trial  for  assault  with  intent  to  murder, 
a  verdict  of  guilty  is  warranted  by  evidence  that 
defendant,  with  a  pocliet-kiiife  in  hie  hand,  ap- 

8 reached  the  prosecuting  witness,  oursing  and 
areatening  to  kill  hita{  that  defendant  struck  at 
the  prosecuting  witDesa  with  tbe  knife,  not  cutting 
blni,  but  cutting  his  shirt;  that  tbe  prosecuting 
Witness  then  struck  defendant  with  a  pine  gate- 
latch,  when  defendant  out  the  prosecuting  witnesB 
a  number  of  tlmea  in  bis  side  and  abonUen,  in- 
flicting severe  wonnds. 

Error  from  superior  court,  Schl^  coun- 
ty ;  Fort,  Jndge. 
Tbe  following  Is  the  official  report: 
Grantham  was  charged  with  assault 
with  Intent  to  murder  upon  one  Mose  Por- 
ter. Upon  the  trial  the  testimony  for  the 
state  tended  to  show  that  about  the  time 
charged  in  the  indictment,  November  'iO, 
1886.  In  Schley  county,  while  Porter  was 
nailing  up  a  gate,  the  defendant  ap- 
proached blm,  cursed  him,  and  told  blm  be 
was  going  to  kill  blm.  Defendant  then 
had  a  pocket-knife  in  bis  hand, and  Porter 
bad  nothing  but  a  pine  gate-latch,  about 
two  feet  long,  three  inches  wide,  and  an 
Inch  thick.  Defendant  struck  at  Porter 
with  the  linlfe,  not  cutting  blm,  but  cut^ 


ting  his  shirt.  Porter  then  struck  dtfend- 
ant,  and  defendant  then  cut  Portera  num- 
ber of  times  In  his  side  and  shoulders,  and 
Porter  caught  him  and  held  him,  when 
others  came  up,  and  they  were  separated. 
After  they  were  separated  defendant  said 
he  would  kiU"any  damned  nigger  that  set 
dogs  on  his  hogs. "  Porter  testified  that 
the  week  before  that  some  boys  bad  set 
dogs  on  defendant's  bogs  by  direction  of 
their  employer;  that  he  bad  not  done  so, 
but  was  with  the  boys  who  had.  Defend- 
ant did  not  ask  Porter  before  cutting  at 
blm  what  he  had  been  "dogging"  his  hogs 
for;  and  Porter  did  not  tell  defendant  to 
keep  them  out  of  the  field,  he  did  not  cara 
if  he  did  "dog  "them:  nor  did  he  tell  de- 
fendant at  tbe  time  be  struck  blm  with  the 
latch  that  he  (Porter)  was  going  to  kill 
defendant.   Porterdropped  the  gate-latch 
before  defendant  cut  blm,  and  defendant 
never  said  a  woi-d  to  him  about  the  hogs. 
Porter  beard  defendant  talking  to  Mrs. 
Bralsden,  but  did  not  know  what  he  was 
Haying,  and  at  that  time  was  not  In  the 
field.  Some  of  the  wounds  were  slight, 
and  some  right  sevwe,  one  being  under  the 
arm  near  an  artery,  and  some  of  those  in 
the  back  were  four  or  five  inches  long. 
None  of  tbe  wounds  were  very  serious;  all 
healed  with  the  first  adhesion,  except  the 
one  under  the  arm,  which  healed  In  three 
or  four  days.   Defendant  was  the  larger 
man  of  the  two.  After  they  were  separat- 
ed he  did  not  make  any  further  effort  to 
hurt  Porter.  He  bad  some  blood  on  his 
head,  Just  about  the  ear.   For  the  defend- 
ant, H.  H.  Slngletary  testified  that  on  tbe 
day  of  the  difficulty  defendant  came  to 
his  house,  he  being  ajustice  of  the  peace,  to 
get  a  wan'ant  for  Porter.  Defendant  was 
bruised  on  the  side  of  tbe  head,  and  the 
skin  seemed  to  be  broken.  Looked  like  It 
was  a  pretty  bard  lick :  sufficient  to  knock 
him  down.  Defendant's  father  testified 
that  defendant.  Just  after  the  difilculty, 
bad  a  wound  on  the  left  side  of  hie  face, 
near  bis  eye.   Saw  It  bleeding  right  smart- 
ly, and  he  was  bruised  pretty  badly.  Mose 
Porter  was  called  by  the  defense  to  lay  the 
foundation  for  Impeachment,  and  testified 
that  at  Slngletary's  store,  on  the  day  ap- 
pointed for  the  trial  of  this  case, — some- 
thing about  this  difficulty,— he  was  pres- 
ent.  He  wus  asked  If  be  did  not  tell  de- 
fendant. In  the  presence  of  defendant's  fa- 
ther, that  he  (witness)  was  to  blame 
about  this  difficulty ;  th  at  he  struck  defend- 
ant first,  and  would  pay  half  tbe  costs. 
He  answered  that  these  mengot  after  blm 
to  pay  half  tbe  costs ;  *'Idid  not  tell  him 
that. "  Hefurtbertestifled  that  defendant's 
father  told  him  he  had  better  settle  this 
thing,  because  defendant'e  part  was  a 
state  case.   Defendant's  father  was  rein- 
troduced, and  testified  that  he  was  at  the 
Justice's  court  where  the  trial  ol  thedlfll- 
rulty  was  going  on,  and  that  be  told  Mose 
Porter  he  bad  better  settle  the  difficulty 
that  was  going  on,  and  keep  out  of  the 
court;  that  Mose  said,  "Yes;**  that  wit- 
ness  told  him.  If  be  would  pay  half  the 
costs,  witness  would  get  bis  son  to  pay 
half;  that  Mose  said  be  was  very  wllllug; 
wanted  to  settle ;  was  to  blame  in  It  some 
himRclf.  but  did  not  say  who  struck  the 
first  lick.   Mose  was  talking  about  the 
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warrant  that  had  been  taken  nut  asralnBt 
him,  and  that  was  tbe  one  tbat  was  set- 
tled by  payinf?  the  coets,  and  MoRe  settled 
with  the  officer,  Mr.  Jones  or  Mr.  Slngle- 
tary.  Singletary  was  not  there,  and  did 
not  bear  the  conTersation.  Defendant 
was  trjrlng  to  get  a  warrant,  and  Mose 
was  trying  to  get  a  warrant,  and  witness 
told  them  theyhad  better  settle  It.  Mose 
went  there  to  get  a  warrant,  bnt  did  not 
get  one.  Did  not  know  whether  defendant 
got  ont  a  warrant  there  that  day.  Wit- 
ness did  not  pay  any  part  ot  the  costs,  and 
nerer  saw  them  pay  any  costs.  E.  M. 
Jonea  testified  that,  as  bailiff  of  thedistrict 
in  which  Stngletary  and  Wilkinson  were 
maglBtrates,  he  received  tbe  warrant 
against  defendant,  and  one  against  Mose 
Porter,  and  also  one  against  one  Trout- 
man  ;  that  the  cases  were  dismissed  for 
want  of  prosecution,  and  defendant  paid 
witness  the  costs.  Witness  and  defendant 
settled  the  costs,  for  want  of  prosecution. 
The  parties  were  all  there, — all  the  wlt- 
ne«!se8  were  there;  bnt  they  would  nut  try 
tbecase;  "  kept  tooling  and  bungling  about 
there.**  Defendant  paid  witness  the  whole 
costs,  bnt  he  does  not  know  whether  Por- 
ter paid  any  of  it  to  defendant  or  not.  In 
rebuttal  theatate reintroduced  Slngletary, 
who  testified  that  he  Issued  tbe  warrant 
for  Mose  Porter,  but  did  not  know  any- 
thing about  the  settlement  of  the  cases. 
Wilkinson  testified  that  he  dismissed  tbe 
warrant  against  Porter  for  want  ot  prose- 
cution, never  collected  any  costs  upon  it, 
and  did  not  know  whether  any  were  collect- 
ed by  the  bailiff;  and  that  be  saw  the 
warrant  which  was  issued  against  defend- 
ant, bat  did  not  know  anything  about  Its 
belngsettled.  Defendant  stated  that  Mose 
PortOTpnt  the  dogson  oneot  hlshogs.and 
nearly  killed  it;  that  he  saw  tbe  hog,  and 
went  to  Mrs.  Bralsden,  tor  whose  husband 
Mose  was  working,  and  asked  herwho  did 
it,  and  she  said  tbat  Mose  did  It;  that 
Mose  heard  him,  and  defendant  saw  him 
coming  like  he  was  going  to  raise  a  fuss 
with  him ;  tbat  defendant  went  to  Mose, 
thinking  he  would  get  lilm  to  take  tbe  bog 
and  payforlt;  tbat  begot  InaboutlOfeet. 
and  asked  Mose  what  made  him  tear  up 
tbe  hog  so,  aud  that  Mose  said,  with  an 
oath,  because  he  wanted  to,  and  about 
that  time  gathered  tbe  gate-latch  with 
both  hands;  tbat  d^endant  saw  he  wus 
going  to  be  struck,  and  put  hlshand  In  his 

Socket,  aud  pulled  oat  bis  knife,  and  before 
e  could  open  it  Mose  struck  him,  and 
neu*^  knocked  him  down,  and  when  de- 
fendant gotBtraight  he  cut  Mose;  tbat  all 
the  time  Mose  had  hold  of  him  he  was  say- 
ing be  would  klU  bim.  He  further  stated 
that  Mose  paid  bait  of  the  costs,  and  he 
(defendant)  paid  it  over  to  Jonra;  that 
Mosecametohim.and  said  hewasln  fault, 
and  asked  witness  to  settle  it  with  blm; 
tbat  both  the  warrants  were  dismissed, 
but  defendant  did  not  pay  any  on  hie  war- 
rant, only  paying  half  on  the  warrant  that 
Mose  had  bad  Issued  against  blm,  and 
whether  the  costs  on  tbe  other  warrant 
had  ever  been  paid  he  did  not  know.  De- 
fendant was  fonnd  guilty  of  stabbing,  and 
moved  for  a  new  tnaJ.  upon  the  grounds 
that  tbe  verdict  was  contrary  to  law.con- 
traiy  to  evidence,  and  wittioat  evidence  to 


support  it.  Tbe  motion  was  overruled, 
and  he  excepted. 

Blatoa  &  Cutta,  for  plaintiff  in  error.  C 
B.  Madson,  Sol.  Oen.,  tor  the  State. 

Simmons,  J.  There  was  sufficient  evi- 
dence In  tbls  case  to  warrant  the  verdict 
ot  the  Jury.  Judgment  affirmed. 


Gibson  t.  Gobih  et  aJ. 

(Supreme  Court  of  OeorgUi.  March  10, 1890.) 
iKmsronoN— Gabnibhiu:it. 
A  garnishee  agaltist  whom  a  judgment  has 
been  obtaiDed  ia  not  entitled  to  InjUDOtiOD  to  re- 
strain the  ezecutioo  thereof,  on  apettUon  averring 
that  he  owes  the  principal  defendant  nothing,  aim 
that  the  jadgmeDt  is  errooeouK 

Error  from  superior  court,  T^bot  coun- 
ty;  Smith,  Judge. 

Petition  for  fnlunctlon  by  T.  N.  Gibson 
against  Cohen  &  Co.  Petitioner  allied 
that  W.  A.  Danitd  made  and  delivered  to 
S.  T.  Coleman  &  Co.  a  mortgage  on  realty, 
with  power  to  sell ;  that  afterwards  Col^ 
man  &  Co.  transferred  this  mortgage  to 
petitioner  for  a  valuable  consideration, 
and,  under  the  power  of  sale  in  the  mort- 
gage, petitioner  sold  the  property  for  $1,- 
220,  that  being  all  it  would  bring,  and  all 
that  It  was  worth,  and  petitioner  became 
the  purchaser;  that  on  the  day  of  sale 
Uocbstadder  &  Co.  creditors  ot  W.A.Dan* 
iel,  and  Cohen  &  Co..  creditors  ot  T.  B. 
Daniel,  served  petitioner  with  garnish* 
ment;  tbat  he  made  answer  to  each  ot 
said  garnishments,  and  his  answers  were 
traversed;  that  In  tbe  case  of  Hochstad- 
der  &  Co.  against  him  as  garnishee,  it  was 
determined  that  the  money  la  his  hands 
over  and  above  tbe  amount  due  on  the 
mortgage,  and  tbe  indebtedness  ot  W.  A. 
Daniw  to  petitfoner,  was  the  property  ot 
W.  A.  Daniel,  and  tbat  a  Judgment  was 
rendered  against petltlonertherefor,  which 
petitioner  has  paid;  and  that  afterwards. 
In  tbecase  of  Cohen  &  Co.  against  petition- 
er as  garnishee,  It  was  determined  that 
tbe  balance  over  and  above  what  was  due 
on  the  mortgage  was  the  property  of  T. 
B.  Daniel,  and  Judgment  ther^or  was 
rendered  against  petitioner.  Petitioner 
avers  tbat  there  were  two  Judgments 
against  him  for  the  same  fund, — one  In 
favor  of  tbe  creditors  ot  W.  A.  Daniel, 
which  he  has  paid,  and  one  In  tavor  of  the 
creditors  ot  T.  B.  Daniel,  which  is  out- 
standing, and  upon  which  an  execution 
has  been  issued,  which  has  been  levied 
upon  petitioners'  property,  and  It  Is  ad- 
vertised for  sale,  and  will  be  sold,  uniess 
tbe  sheriff  is  restrained;  and  tbat  tbe 
Judgment  In  the  case  of  Cohen  &  Co.  was 
erroneous,  petitioner  not  being  indebted 
to  T.B.  Daniel  In  any  sum.  Upon  the  trial 
of  that  case  he  offered  to  prove  by  W.  A. 
Dani^  that  a  deed  made  by  W.  A.  Daniel 
to  T.  B.  Daniel  to  the  property  described 
in  the  mortgage,  which  deed  had  been  In- 
troduced inevideoceby  the  plaintiffs,  there- 
in, was  a  voluntary  deed,  made,  witbont 
any  consideration,  to  defraud  the  credit- 
ors of  W.  A.  Daniel,  which  purpose  T.  B. 
Daniel  knew  at  the  time.  Upon  the  same 
trtal  he  offered  to  prove  by  W.  A.  Daniel 
that  tbe  petitioner  bad  paid  the  balance  ot 
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fhe  proceeds  aritilng  from  tiieBaleol  the 

{iroperty  described  In  said  deed,  after  pay- 
ng  the  balHnce  dne  on  the  mortgage,  .to 
the  credltore  of  W.  A.  Dante).  He  also  of- 
fered to  prove  by  himself  that  af  terthe  sale 
of  the  property  under  mortj^age  he  was 
gamlahfid  by  the  credltore  of  T.  B.  Daniel 
and  the  creditors  of  W.A<  Daniel, and  that 
a  Judgment  had  bem  rendered  against 
him  In  favorof  W.  A.  Danldl's  credltore  for 
the  balance  after  paying  the  mortgage. 
He  also  offered  In  evidence  the  Judgment 
and  record  of  the  case  of  Hochstadder  & 
Co.  against  i>etltloner.  All  this  testimony 
was  ruled  out,  which  ruUng.  petitioner 
says,  was  erroneons.  Petitioner  prayed 
for  injnnctiun  axalnat  Cohen  ft  Co. ;  tAat 
the  Judgment  of  Cohen  ft  Co.  against  him 
be  reviewed  and  reversed  and  corrected; 
that  the  record  of  that  case  be  Inspected, 
and  the  Judgment  and  decree  rendered  be 
set  aside,  and  a  new  trial  granted;  and 
for  general  relief  and  process.  Attached 
as  an  exhibit  to  the  petition  was  a  motion 
for  a  new  trial  made  by  Olbson  In  the 
case  of  Cohen  ft  Co.  against  him.  The 
gronnds  of  this  motion  were  becauseof  the 
r^cctdon  nt  the  testimony  offered  as  set 
odt  above  Inthe  petition;  because  the ver< 
diet  was  contrary  to  law,  evidence,  etc. ; 
and  because  of  the  sickness  of  Gibson's 
attorney,  Matthews,  who  announced 
ready  for  trial,  thinking  he  was  able  to 
try  the  case.  but.  when  he  proceeded  with 
the  case,  discovered  that  he  was  too  sick 
to  attend  to  It.  and  recinested  C.  J.  Thorn- 
ton, an  attorney  who  was  In  the  eonrt.to 
assist  him.  Thornton,  not  having  any 
connection  with  the  case,  did  not  know 
anything  of  the  facts;  and  Matthews  was 
too  sick  to  try  the  case,  and  do  movant 
Justice.  The  attention  of  the  court  was 
nut  called  to  Matthew's  sickness.  At- 
tached to  this  motion  for  a  new  trial  were 
affidavits  of  Matthews,  Thornton,  and 
Gibson  tending  to  sustain  the  ground  as 
to  the  sickness  of  Matthews.  There  was 
alHO  attac  hed  to  It,  as  an  exhibit,  the  rec- 
ord of  the  case  of  Hochstadder  Bros, 
against  Gibson.  This  consisted  of  the 
affidavit  for  gamiebment,  bond,  service  of 
summons  on  Gibson,  answer  of  Gibson  de- 
nying any  Indebtedness,  etc.,  to  W.  A.  Dan- 
iel, as  whose  creditor  Hochstadder  Bros, 
had  sued  out  the  summons,  the  traverse 
filed  to  the  answer,  the  verdict  of  the  Jury 
finding  in  favor  of  plaintiffs,  against  Gib- 
son, $»4.24,  with  Interest,  and  the  Judg- 
ment entered  thereon.  There  was  also  at- 
tached, as  part  of  this  last-mentioned  ex- 
hibit, a  brief  of  the  testimony  in  the  case 
of  Hochstadder  Bros,  against  Gibson, 
from  which  It  appeared  that  the  defense 
made  by  Gibson  was  that  he  had  bought 
in  the  property  for  ?1,220  at  the  sale  under 
tlie  mortKage,  and  had  paid  out  of  the 
proceeds  the  mortgage  IndebtedncRs,  ad- 
vertiNlng  feos,  taxes,  and  a  note  due  to 
blniseir  by  W.  A.  Daniel,  etc.  There  was 
also  attached  as  an  exhibit  to  the  bill  the 
testimony  In  the  case  of  Cohen  &  Co. 
against  Gibson.  What  was  done  with 
this  motion  lor  a  new  trial  in  the  case  of 
Cohen  &  Co.  against  Gibson,  garnishee, 
doesnot  appear  from  therecord;  nordoea 
It  appear  that  tliat  motion  had  ever  heen 
passed  upon.  No  answer  to  the  petition 
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appears  In  the  record,  and  the  trial  court 
refused  the  temporary  Injunction  prayed 
for.  To  this  r^nsal  Gibson  excepted,  and 
brings  error. 

J.  M.  Matthews  and  C.  J.  Tboroton,  for 
plaintiff  In  error.  Marttn  A  WorrtU,  for 
defendants  In  error. 

Simmons,  J.  There  was  no  error  In  the 
refusal  to  grant  the  Injunction  prayed  for 
Inthlscai^  Judgment  affirmed. 


Collins  et  al.  v.  WiM»x. 
(Supreme  Court  of  Oeorgia,  MsTcb  10, 18B0.) 
Nbw  TRrA^-DiBCRETiow  or  CotTBT. 
In  an  action  on  two  promlsBory  notes  giren 
in  payment  of  a  running  account,  where  the  evU 
denoe  sbows  that  the  account  has  not  been  entiretr 
paid,  it  is  not  an  abase  of  diaeretlon  for  the  trial 
oourt  to  set  aside  a  verdlet  la  detendint'a  Cavor, 
and  to  grant  a  new  trial. 

Error  from  superior  conrt,  PnlasUcoon- 

ty ;  RoBEBTS,  Judge. 

The  following  are  the  material  parts  of 
the  official  report:  Wilcox  and  McCur- 
mick.  as  administrators  of  M.  D.  Wilcox, 
sued  Mrs.  E.  A.  Collins  asprinclpal  and  W. 
R.  Collins  as  security  on  two  promlstiury 
notes,— one  dated  February  7,  I8SU,  and 
due  October  1, 18S0.  for  $175,  the  other 
dated  July  3,  ISHO,  and  due  October  l.li«jO. 
for  9140.— both  payable  to  M.  D.  Wilcox  or 
bearer,  both  signed  by  E.  A.  Collins  as 
principal  and  W.R.CoUlnsas  security,  and 
expressing  as  a  conidderatlon  "value  re- 
ceived." The  d^endant  B.  A.  Collins 
pleaded  that  she  was  not  In  reality  the 
principal;  that  the  notes  sued  on  were  a 
debt  contracted  by  her  husband,  W.  R. 
Collins,  who  made  said  debt,  and  that  uhe 
was  not,  therefore,  liable  thereon ;  and 
that  she  signed  the  notes,  but  had  nothing 
to  do  with  contracting  the  debts  therefor. 
Both  defendants  pleaded  paymentlnfnllto 
Wilcox  during  his  life,  and  botb  pleaded 
that  the  estate  of  Wilcox  had  no  further 
interest  In  the  suit,  or  In  the  account  or 
the  notes,  the  foundation  thereof,  but  the 
obligation  sued  on  had  been  sold  and 
bought  in  by  other  parties,  etc.  Upon  the 
first  trial  of  the  case  there  was  a  verdict 
for  the  defendant ;  opon  the  last  trial,  for 
the  defendant.  On  the  last  trial,  plaintiff 
Introduced  the  notes,  and  also  Introdnced 
two  mortgages, — one  on  certain  stock  and 
cattle,  and  on  growing  crops,  and  the 
other  on  growing  crops,  to  secure  the  two 
notes,  respectively.  Eeu:h  of  these  mort- 
gages were  signed  by  both  E.  A.  and  W. 
R.  Collins.  The  defendants  introduced 
John  H.  Coleman,  who  testified  that 
he  was  employed  by  M.  D.  Wilcox  In  hie 
store.  In  1«S0,  going  to  work  there  In  Feb- 
ruary. He  kept  the  books,  and  looked 
after  the  books,  notes,  and  acconuta.  His 
understanding  was  that  the  credit  was  to 
Mrs.  E.  A.  Collins.  He  got  this  ti*om  the 
notes  and  mortgages,  and  in  his  manage- 
ment of  the  buHinesB.  Did  not  know  how 
much  cotton  Collins  carried  to  Wilcox, 
He  delivered  one  bale  to  witness,  did  not 
know  how  much  it  was  worth.  The  notes 
sued  upon,  and  the  mortgages,  were  given 
for  supplies  to  be  furolshed  lor  that  year; 
that  Is,  he  knows  the  last  nota  was  for 
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that,  and  thinks  the  flTst  was.  Wilcox  In- 
stracted  him,  when  the  parties  had  traded 
to  the  amoont  of  thedr  notes  and  mort- 
gages, to  noldly  tbem,  and  have  tbem  sive 
additional  security,  notes,  and  mortgageB. 
Witness  docs  not  remember  to  have  ever 
seen  Mrs.  Collins,  and  does  not  know,  ot 
bis  own  knowledge,  that  she  ever  made  a 
contract  with  Wilcox.  The  account  Is 
against  W.  R.  OoUlns  on  -the  books,  be- 
cause he  recelTcd  the  goods.  Witness  does 
not  remember  any  direction  that  Collins 
gave  him  about  where  to  place  the  cotton 
as  a  credit.  The  account  was  not  credited 
with  the  notes  and  mortgages,  nor  were 
they  put  on  the  ledger,  but  there  was  an- 
other book  on  which  they  were  kept.  Does 
not  recollect erer  having  gtven  either  of  de- 
fendants auynotlcethat  their  account  was 
traded  np  to  the  notes  and  mortgage. 
L.  B.  Wilcox  teatifled  for  defendants  that 
he  thought  all  the  other  books  of  fats  fath- 
er's store  were  burned  up,  except  the  ledg- 
er now  In  coart.  J.  H.  Lee  testified  that 
he  kept  books  for  M.  D.  Wilcox  the  last 
part  ot  1879,  and  that  W.  R.  Collins  traded 
there  some  that  year  on  his  own  account. 
W.  R.  Collins  testified  that  In  August, 
he  carried  one  bale  of  cotton,  and  delivered 
it  to  Coleman,  worth  950.30;  that  Coleman 
gave  him  $10  back  to  pay  for  bagging, 
ties,  etc.,  and  he  told  Coleman  to  credit  all 
the  cotton  thnt  he  brought  on  the  notes. 
Thedefendants  Introdnced  theledf^er  of  M. 
D.  Wilcox,  upon  which,  as  to  defendants, 
only  tha  name  of  W.  R.  D>I11ns  appears  for 
the  year  T890.  This  account  shows  va- 
rionscharges  to  R.  Collins,  mnnlngfrom 
January  ^  to  November  11, 1880.  and  va- 
rluns  credits  running  from  March  24  to  De- 
cember 21, 1S80,  showing  a  balance  due  by 
Collins  of  fl63.52.  There  is  no  mention 
npio  this  acconnt  of  the  notra  and  mort- 
gages. Of  the  credits,  that  of  August  29. 
1880.  fa  of  cash,  $50.80;  and  there  ia  also  a 
credit  of  two  bales  of  cotton  on  December 
21,1880.  This  ledger  was  obtained  from 
the  plaintiff  under  a  notice  to  produce 
books.  There  Is  an  erasure  on  the  credit 
side  of  the  account,  under  the  date  of  De- 
cember 21, 18H0,  which  was  the  last  item 
on  the  book  under  the  account  of  W.  R. 
Collins;  but  what  It  was  does  not  appear, 
nor  was  there  any  evidence  Introduced  to 
explain  It,  further  than  the  book  on  which 
It  appears.  The  Jnry  returned  the  follow- 
ing verdict:  "We,  the  Jury,  find  a  verdict 
In  favor  of  the  defendant.  **  Plaintiff  L.  B. 
W^ilcox,  as  surviving  administrator,  Mc- 
Cormick  having  died,  moved  for  a  new 
trial,  on  the  ground,  among  others,  that 
the  verdict  was  contrary  to  law  and  evi- 
dence. The  bill  of  nceptlon  states  that 
the  court  delivered  his  Judgment  ore  tenos, 
and  said  that  he  granted  the  motion  on 
the  ground  that  It  was  contrary  to  evi- 
dence, In  this:  that  a  portion  of  the  ac- 
count, as  shown  by  the  ledger,  was  still 
anpald,  and,  If  any  part  of  It  for  1880  was 
still  due  and  unpaid,  whatever  that 
amoont  was  should  have  been  found  due 
on  the  note  sued  on ;  and  for  this  reason, 
and  on  this  ground,  the  motion  for  a  new 
trial  was  granted.  Deloidants  alleged 
this  was  error. 

Martin  &  Smttti,  for  plaintiffs  in  error. 
A,  C,  Pate,  for  defendant  In  error. 


Blandfokd,  J.  The  complaint  Is  that 
the  cbnrt  below  errsd  In  granting  a  new 
trial.  This  being  an  ac^on  upon  two 
promissory  notes  and  the  evidence,  we 
think,  satisfactorily  showing  that  the 
notes  had  not  l>een  wholly  pcdd,  and  the 
verdict  having  been  for  the  defendant,  we 
think  there  was  no  abuse  of  discretion  In 
the  grant  of  a  new  trial.  Judgment  af- 
firmed. 

FBEBTON  T.  CSNTBikL  BAILBOAD  ft  BAHKINO 

Co. 

(Suprenw  Court  of  Oeorgia.  Haroh  10,  1800.) 
NaaxjesMCS— DjJTsnoDB  Pssiaus— PLSADnie» 
In  an  aotlon  agtluBt  a  railroad  oompany  for 
penoaal  injnrtea  sastaiiied  by  a  oat^conpier  in  Ita 
employ,  the  declaration  alleged  that,  in  making  a 
ooupling  between  a  standing  oar  and  a  swltob-ea- 
giua,  it  oecame  necessary  for  plalotlfl  to  step  bo> 
tweea  the  rails;  tbat,  on  attempUng  to  follow  "le 
backward  motion  of  the  cars,  no  found  tbat  bis 
left  foot  was  held  either  by  tbe  cross-ties  or  the 
iron  rail  of  the  track,  oauslng  a  car-wheel  to  run 
over  the  foot;  that  the  oross-ties  were  placed  too 
olose  together,  and  the  spaces  between  tttem  were 
not  filled  in ;  that  the  iron  rails  were  old  and  worn, 
and  had  sharp  prongs  protruding  from  tbe  Inner 
edges;  and  tutt  plainUff was  tgnorant  of  tliese  de- 
fects when  he  started  to  make  tbe  coupling.  HtlA, 
that  tbe  declaration  set  forth  a  cause  of  action :  It 
not  afBrmatively  appearing  from  its  face  tbat 
plalotlff  could  have  known  of  the  defeets  in  tbe 
track  by  the  use  of  ordinary  dlllgenoe. 

Error  from  superior  court,  Dougher^ 
county;  Bower,  Judge. 

Action  by  plaintiff,  Preston,  against  the 
Central  Railroad  &  Banking  Company  for 
personal  Injuries.  A  general  demurrer  to 
tbe  declaration  was  sustained,  and  plain- 
tiff excepted.  The  material  allegntlons  of 
the  declaration  are  stated  as  follows  In 
the  official  report:  "On  April  19,  1887, 
plaintiff  was  In  the  service  of  thecompany, 
as  a  switchman  and  carHSOUpler,  In  its  de- 
pot yard  at  Albany ;  and  white  engaged 
In  the  performance  of  his  duties,  under  the 
direction  of  the  company's  yard-master, 
who  had  charge  of  the  track,  switches, 
and  cars  of  the  company  In  the  yard,  he 
was  ordered  by  the  yard-master  tu  make 
a  coupling  between  a  standing  car  and  a 
switch-engine  with  a  box-car  attached 
thereto,  this  being  a  part  of  bis  duty.  He 
proceeded  to  do  so  with  all  posidbie  care 
and  prudence,  and  without  fault  or  negli- 
gence, stepping  between  thn  rails,  which 
was  usual  and  necessary.  In  order  to  make 
the  coupling  safely;  but  when  he  attempt- 
ed to  follow  the  bai:kward  motion  of  the 
cars,  in  order  tbat  he  might  prevent  being 
injured,  he  found  that  his  left  foot  was 
held  fast  by  the  cross-ties  or  Iron  rail  of 
the  track,  and  that  it  was  ImpoHsibie  for 
him  to  relieve  It,  or  atop  the  train,  al- 
though he  made  every  effort  to  dOBo.  His 
foot,  being  so  held,  was  run  over  by  the 
wheel  of  the  car  next  to  the  engine,  to 
which  carhehad  coupled  thestanUlng  car, 
and  was  Injured  so  as  to  necespltate  am- 
putation three  Inches  above  the  ankle. 
Hts  Injary  was  caused  by  the  negligence  ot 
the  company,  the  track  being  negligently 
and  Improperly  kept  for  a  yard  track,  the 
croas-tiea  being  placed  too  close  together, 
and  closer  than  the  regulation  rule  of  two 
feet  from  center  to  center;  and  the  spaces 
between  them  were  not  filled,  and  the 
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track  made  lerel  between  the  rails,  aa  Is 
DHual  and  neceasary  In  yard  tracks.  Tbe 
Iron  on  the  track  was  old  and  worn,  and 
bad  been  sn  ItAig  in  use  that  It  was  lami- 
nated, and  had  sharp  hangs  or  prongs 
protrudingtroED  Its  Inner  edges ;  and  either 
this  worn  and  defective  Iron  caught  his 
foot,  or  It  was  caagbt  between  the  cross- 
tlee.  One  or  both  or  these  causes  contrib- 
uted directly  to  bis  Inlury,  which  would  not 
have  occurred  had  the  track  been  properly 
and  safely  constructed.  He  did  not  know 
its  imperfect  and  dangerons  condition  be- 
fore his  Injuiy,  but  presumed  tbat  it  was 
safetasbebad  arlghttodo.  Butitscondl- 
tion.  as  above  stated,  was  well  known  to 
the  company,  which  used  and  allowed  It 
to  remain  In  that  condition  until  after  his 
injury.  He  performed  his  duty  In  safety, 
and  without  fault  on  his  part;  and  the  In- 
Jury  was  caused  bythe  unsafe  and  danger- 
ous track  kept  by  tbe  company.  B^ore 
his  Injury  he  was  strong,  healthy,  twenty- 
one  years  old,  capable  of  doing  any  kind  of 
manual  labor^  and  earning  from  the  com- 
pany eighty  cents  per  day,  (except  on 
Thursdays,  when  he  earned  $1.25,)  with 
good  prospect  for  Increased  wages;  but, 
uwlngto  Bald  Injury  and  damage,  bis  occu- 

gallon  Is  lost,  and  he  finds  great  difficulty 
1  getting  sncb  employment  as  he  Is  able  to 
do.  The  suit  was  commenced  Februaiy 
9,1888." 

W&Itera  &  Amheim,tor  plaintiff  in  error. 
JR.  F.  LyoB  and  H^.  T.  JoDea,  for  defendant 
In  error. 

Blbcei.bt,  C.  J.  The  material  contents 
of  the  declaration  are  setout  Intheofficlal 
report.  We  think  a  cause  of  action  waa 
alleged.  Itdoesnotafflrmatlvelyappearon 
tbefaceof  thedeclaration  thatthe  plaintiff 
could  have  known  more  than  he  did  know 
bythe  Dseofordlnary  diligence.  He  alleges 
that  he  wBSlgnorantoftbedangerons  con- 
dition of  tbe  track;  and,  if  he  ought  to 
have  been  better  informed  of  It  than  he 
waa,  his  duty  In  that  respect  is  matter  of 
defense.  It  does  not  appear  how  long  be 
had  been  engaged  In  tbe  work,  or  wbat  his 
opportunities  had  been,  before  he  was  in- 
jured, toaacertaJntbedangerstowhIcb  the 
bad  condition  of  the  track  exposed  blm. 
That  It  was  the  duty  of  the  company  to 
have  a  fit  and  proper  place  for  thework  in 
which  he  was  employed,  there  can  be  no 
doubt.  Railway  Co.  t.  Redlker,  2  S.  W. 
Rep.  613;  Snow  y.  Railroad  Co.,  8  Allen, 
441;  Lewis  t.  Railroad  Co.,  09  Mo.  485; 
Railway  Co.  v.  McNamara,  59  Tex. 
Thp  court  erred  In  sustalningthe  demurrer 
and  dismissing  the  action.  Judgment  re- 
versed. 


Pendleton  et  al.  t.  .Tohksob  et  al. 

(Supreme  Court  of  Oeorgia.  Mareh  10^  1890.) 

Insolvbkct— Appointhkut  or  Recbitxbs. 
In  ioBolTency  proceedings,  wberett  appears 
that  the  debtors  do  an  annual  business  of  S5,000, 
thattheir  assets  do  not  exceed  (3,000,  tbat  tbey  have 
executed  morteages  on  theirproperty  to  tbe  amount 
of  tO.OUO,  and  that  tbelr  unsecured  indebtedness  is 
over  $S,OUO,  it  Is  not  an  abuse  of  judicial  discretion 
for  the  court  to  appoint  a  receiver  of  tbe  business, 
and  to  enjoin  the  debtors  from  intezlering  with 
khepnqrerty. 


Error  from  superior  court,  Dodge  coun- 
ty ;  BoDERTB,  Judge. 

The  tacts  are  stated  as  follows  In  the 
official  report: 

**  Jobnson  ft  Harris  and  Olblan  &  Co. 
brought  their  petition  on  Jane  19, 1889.  al- 
leging as  loUowa:  'Pendleton  Bros.,  a  firm 
composed  of  B.  W.  Pendleton  and  W.  W. 
Pendleton,  are  Indebted  to  Johnson  ft  Har- 
ris $164.76,  and  Interest,  and  to  Glbian  ft 
Co.,  f  127.10.  all  of  which  was  due  on  Mayl, 
1889.  Pendleton  Bros,  failed  to  pay  these 
debts  at  maturity,  since  which  petitioners 
have  properly  demanded  such  payment* 
which  has  been  refused.  Pendleton  Bros, 
are  insolrent;  their  indebtedness  being 
about  98,000,  and  their  assets  amounting,  if 
properly  managed,  to  not  over  f2,500. 
They  executed  on  or  about  May  28, 1889,  to 
Mrs.  Mary  Pendleton,  of  Dodge  county, 
tbelr  mortgage  tor  f3,900  to  secure  note  of 
that  date  for  the  same  amount, on  ail  the 
stock  of  merchandise  In  the  store-hoase  oc- 
cupied by  them  In  Eastman,  as  well  as  on 
all  the  Tlmee-Joumal  newspaper  material 
forprinting,etc.,in  the  office  of  thatpaper. 
In  the  same  town,ia  the  building  on  which 
they  havea  lease  unexpired  by  about  three 
or  more  years.  About  June  4, 1889,  they 
executed  to  John  Barker,  a  person  non- 
resident of  tbe  state,  or  fictltiioui  and  un- 
known, a  mortgage  upon  the  abOTe-«tat- 
ed  propertyfor  91,500.  Sincetheexecution 
of  the  foregoing  mortgages,  they  hare  ex- 
ecuted to  Small  ft  Mallory,  of  Bibb  coun- 
ty, a  mortgage  for  about  $800,  which  is 
not  on  record,  and  Is  inaccessible  to  peti- 
tioners. The  mortgages  to  Mrs.  uary 
Pendleton  and  John  Barker  hare  recently 
been  recorded ;  and  tbelr  existence  Is  ad- 
mitted by  the  defendants.  At  the  time  of 
executing  all  of  them.  Pendleton  Bnm. 
were  Indebted  to  petitioners  and  others 
about  $8,000,  were  wholly  insolrent,  and 
have  been  so  at  all  times  since;  and  the 
mortgagees  knew  tbat  they  were  so  at  the 
time  of  the  delivery  of  the  mortgages. 
Those  to  Mrs.  Mary  Pendleton  and  John 
Barker  are  fraudulent  and  Told,aB  Pendle- 
ton Bros,  were  not  Indebted  to  them.  All 
three  are  void  for  the  reason  that  they 
were  executed  to  defraud  petitioners,  and 
to  hinder  and  delay  them  In  tbe  collection 
of  tbeir  debts.  They  were  given  and  re- 
ceived between  the  mortgagors  and  mort- 
gagees with  that  understanding.  Pendle- 
ton Bros,  continue  to  sell  goods  for  cash, 
and  to  recelre  money  lor  snbscilptions  to 
tbe  Times-Journal,  and  for  aawtlaliig 
and  Job-work;  but  they  absolutely  r^ose 
to  pay  any  of  It  upon  their  debts,  but  are 
pocketing  and  keeping  the  proceeds,  which 
is  u  fraud  on  petitioners  and  other  cred- 
itors; and  It  is  their  Intention  to  dispose 
of  the  property  for  cash,  and  not  pay  their 
debts.  They  are  merchants,  doing  a  year- 
ly business  of  over  $6,000.  The  stock  ot 
merchandise  and  fixtures  in  "Uie  store,  and 
the  printing-office,  newspaper,  and  mate- 
rial therein,  and  some  books,  accounts, 
and  notes,  are  about  all  the  property  be- 
longlne  to  them  out  of  which  petltlonrav 
can  collect  anything.  Tbey  pray  for  de- 
cree that  the  mortgages  are  void  for  the 
above -stated  reascms;  lor  Injunction 
against  theh'  enforcement,  and  collecUon 
from  tlie  proper^  mentioned,  and  asalnct 
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the  sale,  transfer,  or  inrnmberlng  of  tbe 
same;  for  receiver  in  the  interest  of  peti- 
ttoners,  u  well  of  all  other  credltorB, 
to  the  property,  and  h<^d  tbe  proceeds 
for  the  benefit  of  the  creditors,  and  to  pay 
overto  petitioners  and  thereet  of  tbe  cred- 
itors, imder  soch  order  and  decree  as  may 
be  rendered ;  and  tor  process  asainst  Pen- 
dleton Bros.,  Mary  Pendleton,  Small  and 
Mallory,  and  John  Barker.'  To  this  petl- 
tlou  was  appended  the  oath  of  one  of  peti- 
tioners' attomeya  that  the  all^ations 
therein  are  trne,  and  that  Irreparable  dam- 
ageflwlll  besuetalned  by  petitioners  nnlefls 
reutralnlnx  order  Is  granted,  and  Injunc- 
tion iBsne.  At  the  beartne.  the  petitioners 
offered  to  amend  by  stating  that  they  had 
*  beea  mistaken  as  to  name,  but  not  the 
parties.  Whererw^John  Barker**appear8, 
bsert "  D.  H.  Barger ;  **  and  wherever  **  Ma- 
ty Paidleton"  appears,  insert  **  A.  M.  Pen- 
dleton."' Over  objection  ot  defendants, 
this  amendment  was  allowed;  and  this 
forms  the  first  ground  of  exception. 

**  Upon  the  petition  of  eleven  othernamed 
parties,  alleging  that  they  were  creditors 
of  Pendleton  Bros.,nnd  that  they  adopted 
the  allegations  of  tbe  original  petition, 
and  prayingthattbelD]anction  and  receiv- 
er be  granted,  and  that  they  be  allowed  to 
participate  pro  rata  in  tbe  fund  In  court, 
and  stating  the  amounts  of  their  claims, 
they  were  allowed  to  be  made  parties 
plaintiff.  Defendants  objected  because 
their  petition  did  not  show  that  they  had 
matored  claims,  and  that  payment  had 
been  properly  demanded  and  refused,  but 
tbe  court  orermled  the  objection;  and 
this  forms  the  second  sxceptlon. 

"  Defendants  then  demurred  to  the  origi- 
nal petition  on  the  grounds  that  there 
was  no  equity  In  It;  that  It  was  not  sufB- 
ciently  verified;  that  sufficient  assets  to 
pay  the  Hen  debts  were  not  shown;  that 
the  priTil^  of  becoming  parties  was  not 
extended  to  other  creditors  by  the  peti- 
tion; and  because  there  was  an  adequate 
remedy  at  law.  This  demurrer  not  being 
soBtalned,  atblrd  exception  was  taken. 

"An  answer  was  made  by  Pendleton 
BroB.,  and  one  by  Mrs.  A.  M.  Pendleton, 
D.  H.  Barger,  &nall  &  Mallory.  and  J.  S. 
Shlngler.  They  denied  all  the  material  al- 
les&tlons  of  tbe  petition  except  that  Pen- 
dleton Bros,  vren  Indebted  to  the  original 
petdtlonen  in  amounts  approximating 
those  claimed.  But  they  showed  that 
Pendleton  Bros,  did  a  mercantile  business 
which  was  separate  and  distinct  from  the 
newspaper  and  printing  business  conduct- 
ed by  tnem  under  tbe  firm  name  of  W.  W. 
Pendleton  &  Co.,  and  that  tbe  following 
lieDB  were  on  tbe  property  which  had  been 
taken  possession  of  by  the  temporary  re- 
ceiver appointed  by  the  court :  An  agree- 
ment of  January  3, 1888,  between  W.  T. 
McArthur  and  W.  W.  Pendleton  and  R.  S. 
Barton,  selling  them  certain  property  and 
retaining  tbe  ownership  of  It,  to  theextent 
of  S700  until  that  amount  should  be  paid, 
recorded  August  81,1888;  a  mortgage  of 
February  9.  1888.  from  W.  W.  Pendleton  A 
Co.  to  C.  U.  Peacock  et  al.,  on  the  mate- 
rial in  the  printing-office,  for  91,275.50,  due 
sixteen  months  after  date,  and  recorded 
Febmaiy  9, 1889;  a  mortgage  of  April  25. 
1880.  from  Pendleton  Bros,  and  W.  w.Pen- 
v.lU.&no.l— 10 


dteton  &Co.  toMre.  A. M.Pendleton,  on  the 
entire  stock  ot  merchandise,  and  the  print- 
ing material,  notes,  accounts,  etc.,  belong- 
ing to  them,  subject  to  pre-existing  mort- 
gages,  to  secure  notes  for  $8,950  borrowed 
and  used  in  both  tbe  mercantile  and  print* 
Ing  business,  due  one  day  after  date,  and 
recorded  May  9,  1889 ;  a  mortgage  ot  May 
20, 1889,  from  both  firms  to  D.  H.  Barger, 
on  tbe  merchandise  and  printing  material, 
subject  to  pre-existing  Ueue,  to  secure 
notes  for  91,600  borrowed  and  used  tn  both 
businesses,  and  recorded  May  21.  1889.  A 
mortgage  of  May  27, 1889,  from  both  firms 
to  J.  8.  Sblngler  and  iSmall  &  Mallory,  on 
the  merchandise  and  printing  material, 
subject  to  pre-existing  liens,  to  secure  a 
note  to  Sblngler  for $50, audonetoSmallft 
Mallory  for  9iaB.12,  theformer  amount  be- 
ing borrowed  and  used  In  both  businesses, 
and  tbe  latter  being  for  merchandise 
bought  of  Small  &  Mallory,  recorded  June 
18, 18^.  All  these  weregiven  and  received 
In  the  utmost  good  faith,  with  no  Inten- 
tion of  hindering,  delaying,  or  defrauding 
other  creditor8,and  with  no  purposeother 
than  securing  the  Indebtedness  therein  ex- 

f tressed.  Pendleton  Bros,  bave  no  IntOTest 
n  them  further  than  In  all  their  Just  debts, 
each  and  all  ot  which  they  desire  and 
intend  to  pay ;  and  tbe  only  reason  why 
any  ot  those  matured  bave  not  been  paid 
Is  because  collections  are  bad.  Most  of 
tbeir  creditors  whose  debts  are  due  have 
been  indulg^t,  and  haveextendedtlmefor 
payment  until  collections  are  better.  The 
original  petitJonera  efq  slm'ply  creditors 
by  open  account ;  and  tbe  only  effect  of 
granting  an  Injunction  and  appointing  a 
receiver  at  their  Instance  will  be  to  Inter- 
fere with  the  liens  and  mortgages,  and 
their  enforcement,  waste  the  property  la 
paying  costs  and  expenses,  depreciate  Its 
value,  and  ruin  the  busluess  uf  Pendleton 
Bros.,  rendering  tbem  unable  to  pay  their 
debts,  which  they  could  and  would  do  oth- 
erwise; and  not  only  would  petitlonnv 
fall  to  realize  anything,  but  the  Hen  cred< 
Itora  would  lose  heavily.  Petitioners*  at- 
torney, who  undertook  to  swear  to  the 
petition,  knows  absolutely  nothing  about 
the  allegations  therein  which  he  says  are 
true.  The  hearing  was  had  In  chambers 
on  affidavits  and  other  evidence  tending 
to  support  the  petition  and  answers.  It 
appeared  that  the  stock  of  merchandise  of 
Pendleton  Bros,  on  hand  cost  about  92,- 
300,  and  ought  to  be  worth  about  93,000, 
If  a  reasonable  profit  wereadded,  and  that 
their  accounts  were  worth  about  9150. 
They  probably  did  an  annual  business  of 
95,000  or  over.  Petitioners' attorneys  had 
claims  against  them  amounting  to  thir- 
teen orfourteen  hundred  dollars,  and  there 
was  testimony  that  there  were  probably 
seven  or  eight  hundred  dollars  more  out- 
stunding;  all  these  being  exclusive  of  the 
Indebtedness  on  the  mortgages.  Mrs.  A. 
M.  Pendleton's  home  was  in  Tennessee,  and 
she  returned  no  property  lor  taxation  in 
Dodge  county,  Ga.;  but  the  recital  in  ber 
mortgage  that  she  was  of  that  county  Is 
a  mistake ;  she  bf  Ing  on  a  visit  there  when 
It  was  made.  There  was  confilcting  testi- 
mony as  to  whether  34  boxes  of  tobacco, 
S6  barrels  of  flour,  and  220  pounds  of  candy 
were  aaasually  large  quantities  tA  tl 
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arttrfes  to  be  carried  in  the  Btore  of  Pen- 
dleton Bros.  The  Judge  enjoined  Pendle- 
ton Bros,  from  Interfering  wltb  tbe  goods 
of  that  firm,  and  appointed  a  recei^-er  to 
take  charge  of  and  sell  those  goods,  depos- 
iting the  proceeds  in  bank,  and  giving  a 
bond  for  fS.OOO.  He  further  ordered  that 
tbe  newspaper  prlntlngmateiial be. turned 
over  to  W.  W.  Pendleton  &  Co. ,  and  that  the 
Injunction  and  receiver  be  refused  as  to 
that  newspaper,  the  TImes-Jouraal,  the 
same  having  been  shown  to  be  the  proper- 
ty of  W.  W.  Pendleton  &  Co.  The  defend- 
ants excepterl  to  this  decision,  as  well  as 
to  the  following  rulings  made  during  the 
progress  of  the  hearing,  besides  those  al- 
ready noted:  '(])  Error  In  admitting  tbe 
affidavit  of  the  temporary  receiver  that  he 
wa>i  a  practical  newspaper  man,  and  had 
some  knowledge  of  the  popularity  oT  the 
Times-Journal,  and  information  acquired 
f^nce  his  appointment,  and  that,  from  his 
knowledge  and  Information,  be  deposed 
that  the  good-will  of  that  newspaper  was 
worth  little,  if  anything,  over  defendants* 
objection  that  it  was  based  upon  Informer 
tion.  (2)  Errorin  admitting,  over  defend- 
ants' objection  that  It  was  Irrelevant,  the 
a.ffldaTlt  of  a  wltuesH  that  34  boxes  of  to- 
ttacco  and  220  pounds  of  candy  arenot  un- 
Qsnal  quantities  where  annual  sales  reach 
thirty  to  thirty-five  thousand  dollarB.but 
would  be  unusual  where  the  annual  busi- 
ness was  not  over  five  to  seven  thousand 
dollars;  the  same  being  a  retail  family  gro- 
'Cery  store,  such  as  was  kept  by  Pendleton 
Bros.  (8)  Errorin  admlttlng,overobJectlon 
that  it  was  irrelevant,  an  aflldavlt  that 
«lnce  the  consolidation  of  two  newspapers 
into  theTlmea-Joumal  tbe  same  taadsteadl- 
4y  decrea8edlnTalue,andltsllstof8nbscrib- 
«rs  diminished ;  that  the  entire  outfit  and 
good-will  thereof  were  not  worth  over  $2,- 
000;  and  that  deponent  was  a  practical 
newspaper  man, and  thoroughly  acquaint- 
«d  wltb  the  Times-Journal  ofBce.  (4)  Er- 
ror in  admitting,  over  objection  that  It 
WHS  irrelevant  and  based  upon  opinion, 
an  affidavit  of  the  temporary  receiver  that 
since  his  appointment  he  had  thoroughly 
examined  the  stock  and  fixtures  of  Pendle- 
ton Bros.,  and  the  same  were  not  worth 
more  than  92,000;  that  he  was  also  ac- 
4)ualnted  with  the  Times-Jounial  printing 
material,  and  all  of  Itwas  not  worth  over 
92,500;  that  he  was  a  practical  printer, 
and  had  had  experience  in  publishing  a 
newspaper  and  In  merchandising;  that, 
from  nis  experience  In  the  newspaper  busi- 
ness In  Eastman,  he  would  judge  that  the 
office  of  the  Times-Journal,  together  with 
ItH  job-office,  manufactured  in  papers  and 
job-work  more  than  $5,000  worth  per  ao- 
inim,  etc.  (5)  Error  in  admitting,  over 
objection  that  It  was  Irrelevant,  an  affida- 
vit of  the  ordlnaiy  that  he  had  examined 
the  digest  of  tax  returns  for  1888,  and  A. 
M.  Pendleton  made  no  return  for  taxes  for 
that  year;  and  that  he  was  a  practical 
newspaper  man,  and  well  acquainted  with 
the  Times-Journal,  Its  office,  etc.,  and  the 
same  bad  greatly  declined  In  value  from 
December,  1888,  to  the  present.  (8)  Error 
In  admitting,  over  objection  that  th^ 
were  Irrelevant,  afBdavlts  of  the  tax  re- 
ceiver of  tbe  county  forl888  and  1889 ;  that 
Mrs.  A.  M.  Pendleton,  dnring  those  years. 


returned  no  property  for  taxation;  and 
that  the  time  for  receiving  taxes  had  ex- 
pired. (7)  Error  in  admitting,  over  objec- 
tion that  It  vraa  Irr^evant,  an  affidavit  ol 
the  agent  of  Byck  &  Sellg  that  W.  W.  Pen- 
dleton ft  Co.  made  purchases  from  Mm  as 
agent  amounting  to  9148.80,  and  at  the 
same  time,  in  April,  1889,  sent  to  Byck  & 
Sellg  for  an  unusually  large  order,  which 
was  not  filled  for  that  reason,  knowing 
that  paper  and  stationery  were  not  kept 
in  such  quantities  in  country  newspaper 
offices.  (8)  Error  In  admitting,  over  ob- 
jection that  it  was  irrelevant,  an  affidavit 
of  one  Wall  that,  among  other  facts,  84 
boxes  of  tobacco,  8tt  barrels  of  flonr,  and 
220  poundsof  candy  wereunnsual amounts 
to  be  kept  In  a  retail  store  in  Eastman, 
and  that  the  trade  of  a  store  In  that  vi- 
cinity did  not  require  that  amount  of 
stock.  (9)  Errorin  admitldng,  over  objec- 
tion that  It  was  irrelevant,  an  affidavit  of 
the  temporary  reedvOTthat  be  was  pres- 
ent a  portion  of  the  time  at  the  assessment 
of  tbe  Times-Journal  office  by  W.  \V.  Pen- 
dleton and  A.  L.  Byals,  and  in  their  esti- 
mate they  valued  the  power  press  at  $1,- 
850  and  did  not  look  at  the  cost  bills,  but 
made  many  estimates  bycatalogue  prices, 
when  in  fact  such  goods  and  material  can 
bebongbt  from  the  mannfactnrersat  from 
80to60  percent  below thecatalogueprlceB, 
for  cash,  as  deponent  has  made  such  pur- 
chases ;  that  the  stock  of  stationery  at  tbe 
Times-Journal  office  was  unusually  large 
for  a  country  paper  office;  that  deponent 
had  had  an  experience  of  twelve  years  in 
the  newspaper  business;  and  that  since 
his  appointment  be  presented  several  of 
the  accounts  of  W.  w.  Pendleton  ft  Co. 
against  varioni  parties,  vho  rdnoed  to 
pay  because  Pendleton  &  Co.  were  Indebt- 
ed to  them,  and  he  had  not  been  able  to 
collect  over  95  of  the  amount,  as  parties 
denied  beinfi;  Indebted.  (10)  Error  In  ad- 
mitting, over  objection  that  it  was  irrele- 
vant, an  affidavit  of  one  Foster,  with  bill 
attached,  that  he  was  interested  in  the 

Purchase  of  tbe  power  press  osed  In  tbe 
Imes-Joumal  office;  and  that  it  cost 
9692.65,  and  the  cost  of  the  rest  of  the  ma- 
terial therein,  added  thereto,  amoanted  to 
91,225,  as  shown  by  the  attached  bill, 
which  was  the  original  bill,  (llj  Error  in 
admitting  an  account  of  C.  A.  Phillips 
against  Pendleton  Bros.,  dated  "Macon, 
6a.,  July  5, 1889,  "and  stating  an  indebted- 
ness for  specified  articles  bought  on  May 
6th  and  20th,  916.10,followed  by  an  affida- 
vit of  C.  A.  Phillips  that  tbe  above  account 
"is  just  and  correct,  according  to  the  best 
ol  bis  knowledge  and  belief.  **  This  affida- 
vit ^\-asnot  headed,  but  sworn  to  and  sub* 
scribed  before  one  signing  as  "Not.  Pub. 
Bibb  Co.,  Ga.,"wlth  seal.  The  Directions 
were  that  the  account  was  sworn  to  only 
to  the  best  of  affiant's  knowledge  and  be- 
lief, and  not  sworn  to  be  due;  that  no  de- 
mand fur  payment  and  refusal  were  al- 
leged; and  that  the  place  of  making  tbe 
affidavit  did  not  appear.  (12)  Error  ia 
admitting  an  account  of  Nussbaum,  Van- 
syckel  &  Tindall  against  Pendleton  Bros, 
dated  "Macon, Qa.,  July 4, 1889,"  and  stat- 
ing an  indebtedness  of  $82.91  for  specified 
articles  bought  at  numerons  dates  from 
April  9. 1888.  to  February  211889.  folio  w««l 
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by  an  affidavit  of  H.  C.  Tlndall,  member 
of  the  firm  named,  tbat  "tlie  abore  Is  a 
Just  and  true  accuaot  according  to  the 
best  of  htsfcnowledseand  belief."  Tbeob- 
jvctiona  were  that  It  was  aworo  to  only 
according;  to  the  best  ol  afBant'a  knowl- 
edge  and  belief,  and  not  awom  to  be  dne, 
and  that  no  demand  and  refaeal  were  al- 
1^^.  (18)  EhTorlnadmittiug  an  account 
of  Olblan  ft  Co.  against  Pendleton  Bros., 
beaded  "Macon,  Ga.,**for specified  articles 
bonefat  at  certain  dates  In  March  and 
April,  amounting  to  fl27.l0,  followed  by 
an  affidavit, not  headed,  of  A.  Glblan,that 
"the  above  account  Is  lust  and  true,  as  it 
appears  on  the  books  of  the  said  A.  Olbl- 
an ft  Co.,"  sworn  to  June  1, 1889,  betoreone 
sUmlDff  aa  a  "N.  P.,  Bibb  Co.,  Ga."  The 
objections  were  that  it  was  sworn  to,  as 
appears  on  the  books,  and  not  sworn  to 
be  due;  that  no  demand  and  refusal  were 
lUlef^ed ;  and  that  the  place  of  niaklng:  the 
affidavit  did  not  appear.  (14)  Error  In 
admitting  an  account  of  Johnson  &  Harris 
affidnst  Paidleton  Bros.,  beaded  "Macon, 
Ga., "  and  stating  an  Indebtedness  of  9164.76 
for  specified  articles  buuf^ht  at  nnmerous 
dates  from  AuKUSt  24, 1888,  to  April  19, 
1SS9,  followed  by  an  affidavit  of  George  T. 
Harris,  one  of  the  firm  named,  "that  the 
within  accoBntfor>164.T6lB  Just  and  true, 
as  stated,  with  interest, "  sworn  to  June 
17,1S89,  bat.  us  It  appears  In  the  bill  of  ex- 
ceptions, not  signed  by  any  attesting  offi- 
cer. The  objeetionswwe  that  theaoeoont 
was  not  sworn  to  be  dne,  and  that  no 
proper  demand  and  refasal  were  shown."* 
De  Laey  A  Biabop,tOT  plalntUtb  In  error. 
L.  A.  Hall  and  £.  HtmnaaAor  dirtbndants 
In  error. 

Bi,BGXLET,  C.  J.  The  Judge  committed 
no  material  errorln  adjudicating  the  ques- 
tions presented  whiletbe proceeding  before 
him  was  In  progress,  nor  did  he  abuse  his 
discretion  in  granting  an  injunction  and 
appointing  a  recover  as  to  the  assets  of 
Pendleton  Bros.  Judgment  affirmed. 


Bot'BR  et  al.  T.  FuANE  et  ah 
(AqmsiM  Cowt  of  Georgia.   March  10, 1890.) 
FuimuiiSirr  CoirrKTAKOBs— Wbisht  or  Bvi- 

DBNCB. 

L  The  fact  that  a  debbnr  was  Indnosd  to  eze- 
ente  a  chattel  morteage  to  aeoure  a  patt-dna  debt 
by  an  offer  to  foTDuh  him  other  goods,  ^so  to  be 
iocladed  in  the  mortgage,  does  not  justify  tbe 
supreme  court  In  settlDg  aside  a  finding  bv  tbe  tri- 
al jodge,  acting  as  a  jury,  in  a  contest  'between 
creditors  for  the  proceeds  of  tbe  debtor's  property, 
tbat  the  mortgage  was  not  gtren  with  the  intent  to 
hinder  and  delay  other  cradlton;  both  tbe  debtor 
and  mortgageea  having  teatifled  that  the  mort^ige 
was  exeeated  In  good  faith. 

3.  Where  the  debtor,  before  executing  tbe 
mortgage,  was  Informed  that  be  could  be  ctoaed 
op  \fj  nnsecared  creditors  if  a  prior  mortgage 
faren  by  him  waa  InatilBiHent  to  eoTer  all  biB 
property,  tbe  fut  that  both  mortgages  oovered  all 
the  debtor's  property  is  not  such  conclnelre  evl- 
deoca  of  an  intent  to  binder  and  delay  other  cred- 
itors as  will  warrant  the  aatUog  aside  of  a  finding 
tbat  the  mortgage  in  question  waa  executed  in  good 
foith. 

Error  f^om    superior  court,  Decatur 
coonty;  Boweb.  Judge. 
Tbe  official  report  is  as  follows; 


FRANK.  14? 

Rouse,  Hempstone  ft  Co.,  Frank  ft  Adler, 
and  lAnchelner  &  Sons  by  their  . petition 
state:   They  were  creditors  of  M.  O.  But* 
ton,  the  first  holding  a  mortgage  dated 
November  8, 1888, fur  (548.60  principal;  the 
second  a  mortgage  of  the  same  date  tor 
f 1.086.06;  thelastoneof  UkedateforfSltt; 
and  all  being  upon  the  entire  stock  ot 
goods  then  owned  by  Sutton.  There  Is 
now  in  the  hands  of  Mclntyre,  receiver, 
fl,750.  which  is  claimed  by  petitioners  and 
by  Frank  ft  Co.,  who  hold  a  mortgage 
which  petitioners  claim  wfui  fraudulently 
procured  and  executed  for  the  purpose  of 
hindering  and  delaying  creditors  ot  Sut- 
ton. That  by  agreement  of  counsel  for  all 
the  parties  tbe  property  ot  Sutton  was 
sold  for  $5,400  to  one  Pierce.  $3,750  was 
paid  on  a  mortgage  held  by  M.  Y.  and  D. 
I.  Mclntyre,  and  the  remainder  held  up  by 
Mclntyre  as  receiver  appointed  by  the 
court,  the  same  to  be  held  subject  to  the 
order  of  the  court ;  each  party  to  have  hla 
rights  settled  by  the  court  according  to 
the  priorities  ot  lien,  and  ejicb  having  the 
right  to  attack  the  Wea  of  the  other.  It 
was  further  agreed  tbat  the  Issue  should 
be  tried  by  the  jndgeof  the  superior  court 
of  Decatur  county  upon  all  of  the  qnes- 
tions  of  lawand  fact, upon  a  motion  to  be 
filed  by  either  party.  Hens  of  the  parties 
not  to  be  affected  byi-easonof  theproperty 
being  reduced  to  money,  and  tbe  title  to 
the  property  sold  to  be  vested  in  Pierce, 
etc.     Petitioners,   thenefore,  ask  that 
Frank  ftCo.and  Mclntyre,  receiver, should 
show  cause  why  the  $1,760  should  not  be 
awarded  to  petitioners.   Upon  the  trial 
petitioners  put  in  eridcmce  the  common- 
law  suit  of  Rouse,  Hempstone  ft  Co.  against 
Sutton, being  asuiton  account  for  $549.61, 
due  February  1. 1889,  the  suit  being  filed 
February  10,1889;  alao  the  suit  ot  Frank 
ftAdler  against  Sutton.lt  being  a  like  suit 
on  account,  the  suit  being  brought  Febru- 
ary 16, 1889 ;  also  a  like  suit  by  Lancheiner 
ft  Sons  against  Sutton, brought  March  80, 
1889.   They  also  introduced  a  mortgage 
executed  by  Sutton  to  Koase,  Hempstone 
ft  Co.  on  the  stock  of  goods  in  his  store, 
dated  April  9,  1889;  similar  mortgage  to 
Lancheiner  ft  Sons  of  the  same  date;  and 
a  similar  mortgage  to  Frank  &  Adler, 
dated  April  8,  l8S9.   They  also  introduced 
Sutton  as  a  witness,  who  testified  that 
Hawes,  attorney,  and  Hecht  came  to  8ee 
him  in  regard  to  the  debt  be  owed  Frank 
ft  Co.,  and  asked  him  to  glvt?  them  amort* 
gage  to  secure  it;  that  Ite  did  not  like  to 
give  it,  as  he  had  promised  D.  A.  Russell, 
attorney,  not  to  give  any  niortgngfs, 
Russell  having  told  him  that  hewould  Mue 
him  on  the  claim  he  had  against  him,  tind 
obtained  judgment.   Hawes  told  wftncHH 
it  he  did  not  give  the  mortgage  or  scciii-e 
the  claim  In  some  way  he  would  lie  com- 

gelled  to  take  l^al  steps,  and  wouhl  clone 
Im  up  to  secure  his  clients.  WltncHH  said 
be  had  been  told  by  a  lawyer  thiit.  the 
Mclntyre  moi'tgage  being  over  him,  the 
court  would  not  grant  an  order  ti)  clime 
him  up,  and  that  his  creditors  could  not 
reach  him,  and  asked  Hawes  If  they  cimld 
close  him  up  with  the  Mclntyre  niortir">f« 
against  him.  Hawes  told  him  they  conlil, 
unless  Mclntyre's  was  sutticlept  to  ctu'er 
all  he  bad.  Wltnc«t,j^^^rij.t^(^(ve 
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the  mortage.  HawM  went  off  to  write 
It,  and  when  he  came  for  wltnees  to  al^ 
It  he  told  Hawea  he  had  concluded  not  to 
'dolt.  HaweiiBaid,*'A11right.''  Hechttold 
wltnesa  if  be  would  (five  the  mortga)^ 
Frank  &  Co.  would  fumlah  him  f 700  more 
Cfooda,  and  Include  that  in  the  mortgage, 
and  that  thla  would  keep  off  other  credit* 
ore,  and  witneaa  could  keep  on  with  hia 
bofrineaa.  Hoping  this  would  enable  him 
to  ran  on,  witness  agreed  to  sign  tbe  mort- 
gage, and  did  so.  The  fact  that  he  waa 
to  get  the  goods  waa  the  only  inducement 
which  caused  him  to  sign  the  mortgage. 
He  did  not  give  it  to  defraud  or  hinder 
and  delay  creditors.  He  wrote  to  Meln- 
hard  Bros.  &  Co.,  for  gooda,  and  th^  de 
dined  to  furnish  them.  Never  applied  to 
Frank  &  Co.  He  refused  to  deliver  the 
Uate  of  notes  and  accouuta  to  the  attor- 
neys of  Frank  &  Co.,  as  be  had  agreed  to 
do  in  his  contract  of 'transfer  to  them,  be- 
cause Melnhard  Bros.  &  Co.  refused  to  fur- 
nish him  with  goods.  He  wrote  to  Hecht 
to  come  up,  and.  after  talking  over  tfaebua- 
Inesa,  Hecht  advised  him  to  cloae  it  out, 
and  witness  agreed  to  do  ao.  Some  of  the 
membera of  Melnhard  Bros.  ACo.  are  mem- 
bers of  the  firm  of  Frank  &  Co.,  though 
they  are  different  tlrma,  and  do  business  in 
different  houses.  Frank  &  Co.  put  In  evi- 
dence the  mortgage  made  to  them  by  Sut- 
ton,.covering  the  entire  atock  In  hia  store, 
to  secure  three  promlwoiy  notes, — one  for 

t 1,480.65,  due  September  16,  1889:  one  lor 
1,275.80,  due  October  1*  1889 ;  and  the  last 
for  $700,  due  November  1,1889;  ^ith  Inter- 
est and  attorneys*  fees  stipulated  fpr  In 
each.  Tbla  mortgage  was  dated  March  6, 
1889.  Frank  &  Co.  also  introduc<»d  the 
notes  which  the  mortgage  was  given  to 
secure,  and  the  contract,  also  dated  March 
6, 1889.by  which  Sutton  agreed  to  transfer 
to  them  all  tbe  notes  and  accounts  due 
to  blm,  BUbJect  to  the  lien  of  the  Melntyre 
mortgage.  Hecht  and  Hawes  both  testi- 
fied for  Frank  &  Co.,  their  testimony  dif- 
fering very  little  from  that  of  Sutton ;  and 
both  testified  that  the  mortgage  to  Frank 
&  Co.  waa  a  bona  Sde  one,  made  without 
any  design  to  hinder,  delay,  or  defraud 
creditors.  Hecht  testified  that  Sutton 
asked  him  If  he  could  beclosed  up  with  the 
Melntyre  mortgage  against  him;  and 
Hecht  replied  he  thought  be  could,  unless 
the  mortgage  was  sufficient  to  take  all  he 
had,  bat  If  there  were  valid  mortgages 
against  him  sufBdent  to  take  all  be  had 
Hecht  did  not  think  he  could  be  closed  up 
by  outside  creditors.  Hecht  alao  testified 
that  when  he  came  back  to  see  Sutton, 
after  the  time  at  which  the  mortgage  was 
given,  be,  Sutton,  and  Pierce  went  over 
tbe  business,  and  fonnd  that  the  notes  and 
accounts.  Instead  of  being  worth  $8,000, 
were  not  worth  more  than  $2,000,  and 
that  the  stock  of  goodn  waa  not  worth 
over  $3,500;  and  witness  then  told  Sutton 
that  in  his  Judgment  tbe  best  thing  for 
Sutton  to  do  was  to  close  up  the  buslneaa. 
To  this  Sutton  agreed,  and  finally  sold  out 
to  Pierce  for  $5,500,  which  all  sides  agree 
Is  the  full  value  of  the  goods,  and  tbe  sale 
was  agreed  to  by  all  parties.  Tbe  court 
rendered  a  Judgment  awarding  the  $1,750 
to  Frank  &  Co.,  and  ordering  that  sum 
paid  over  to  them  by  the  receiver,  less 


costs  and  expensM  for  bringing  the  easa 
into  court.  To  this  Judgment  tbe  mov- 
ants excepted. 

D.  A.  Russell  and  O.  O.  Garley,  for  plain- 
tiffs In  error.  Donataon  &  Hams,  for  de- 
fmdantB  In  error. 

SiMMOHB,  J.  Thla  waa  a  money  role, 
and  it  was  agreed  by  the  parties  that  the 
trial  Judge  should  pass  upon  the  law  and 
the  facts  without  the  intervuntloD  of  a 
Jury.  Those  facts  will  be  found  in  tbe  offi- 
cial report  of  the  case.  The  Judge,  after 
hearing  the  facte  and  tbe  argument, 
awarded  tbe  money  to  Fi-ank  &  Co.,  to 
whtebjudgment  the  plain tlfb  in  error  filed 
their  bill  of  azceptloiiB,and  asaigned  as  er- 
ror tbat  "the  court  erred,  under  the  facta 
and  clrcamatances  herein  set  oat,  In 
awarding  the  said  fund  to  movants."  We 
have  carefully  read  the  evidence  aent  up  In 
the  record,  and  cannot  aay  that  tbe  court 
erred  in  Its  Judgment  In  awarding  tbe 
money  to  Frank  &  Co.  There  eeema  to 
have  been  a  struggle  between  the  creditors 
of  Sutton  as  to  whldi  one  should  get  a 
mortgage  upon  his  stock  ofgoods.  Plain- 
tiffs in  AiTor  tried  him  firat,  and  failed. 
Frank  ft  Co.  were  successful,  and  obtained 
themortgage  upon  which  tbe  courtaward- 
ed  them  the  money.  Tbe  other  creditors 
attacked  tbe  mortgage  upon  the  ground 
that  it  was  made  to  hinder  and  delay  tbe 
creditors  of  Sutton,  because  Frank  &  Co. 
agreed  with  Sutton  that,  if  he  would  give 
them  tbe  mortgage,  they  would  fnniiBh 
blm  other  gooda  to  the  amount  of  flW. 
The  court,  sitting  aa  a  Jury,  passed  upon 
this  question,  and  found  that  this  mort- 
gage was  not  made  for  the  purpose  of  hin- 
dering and  delaying  the  other  creflitora  of 
Sntton,  and  we  cannot  say,  under  the  facta 
of  thiaca8e,tbathlB  finding  was  erroneous. 
It  seems  to  have  been  simply  an  tadnce- 
ment  on  the  part  of  FrankftCo.to  Sotton 
to  get  him  to  make  the  mortgage.  Under 
certain  clrcum stances,  It  may  be  a  very 
proper  thing  for  a  creditor  to  offer  to  fur- 
nish other  goods  to  his  debtor  in  order  to 
induce  tbedebtorto  secure  his  past  Indebt- 
edness, and  In  order  to  allow  the  debtor 
to  goon  with  his  buslneaB.ao  tdiat  he  might 
be  enabled  to  pay  bis  creditors'  denaaads. 
Of  course,  it  greatly  depends  upon  the  in- 
tention of  thepartles  atthe  timetbe  mort- 
gage was  taken  whether  they  acted  in 
good  faith,  or  whether  it  waa  done  to  hin- 
der or  delay  other  creditors.  The  court, 
acting  aa  a  Jury  in  this  case,  having  fonnd 
that  It  waa  not  done  to  hinder  or  delar 
the  other  credltora  of  Sutton,  we  affirm 
his  Judgmmt. 

It  waa  alao  contended  that  tbe  fact  that 
Sutton  Inquired  of  Hawes  &  Hecht  wheth- 
er he  could  be  "closed  up"  or  not  If  the 
Melntyre  mortgage  did  not  cover  all  bis 
property,  and  waa  told  that  he  could  be, 
and  tbat  thereupon  he  gave  the  mortgage 
to  Frank&Co., showed  thatthls  last  mort- 
gage was  made  to  binder  and  delay  tbe 
other  creditors,  because  the  two  mort> 
gages  covered  all  his  property,  and  de- 
prived other  creditors  from  filing  petitions 
for  the  purpose  of  placing  the  property  in 
tbe  hands  of  a  receiver,  etc.  This  tbeorv. 
doubtless,  was  conalderered  by  the  Judge 
In  coming  to  bis  conclusion,  and  tw  foand 
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a^iurtlt,  and  we  cannot  Bay,  xmAvt  the 
facta  In  the  record,  that  he  erred  In  his 
flndlng.  Jadgment  affirmed. 

Bakfield  et  aJ.  v.  Jkffebson. 
(5uprvme  Court  of  Oeorgieu   March  10, 1890.) 
H(»tE8TBi.D — ^Rb8  Judicata. 

1.  Id  an  action  by  a  family  to  recover  certain 
prmlaas  aa  a  homestead  the  record  of  a  former 
iDlt  by  defendant  agatnat  the  head  of  the  famUy, 
which  siutaiDed  tbe  Validity  of  a  deed  executed  to 
defendant  before  the  proper^  wu  set  apart  as  a 
homestead,  though  the  ealt  was  hroagfat  thereaft- 
er, was  properly  admitted  in  eridenoe,  as  the  Jadg- 
ment af»inst  the  head  of  the  family  was  alio  Dina- 
Ing  on  the  family. 

3.  Bvidanoe  that  the  deed  to  defendant  wea 
Toid  because  given  to  secure  an  usurious  loan  was 
properly  excluded;  it  appearing  by  the  record  of 
the  former  suit  that  this  isaoe  waa  decided  in  de- 
faidant's  favor. 

Error  from  mjperior  conrt,  Chatta- 
hoochee county ;  Smith,  Jud^o. 

C.  J.  Thornton,  for  plulntins  In  error. 
Peabodjr,  Br&nnon  A  Batcber^  tor  d^end- 
ont  in  error. 

SiiiuoNB,  J .  On  the  24th  of  April,  18K8,  A. 
J.Barfield  madetojeflersonadeed convey- 
ing the  premlees  In  dlepnte  in  consldera- 
tlOD  of  $42i.Sl]  and  on  the  same  day  Jef- 
ferBon  made  to  Barfleld  a  bund  for  title 
conditioned  to  make  qaitclaim  title  to  the 
land  should  Barfleld  pay  hie  promissory 
note  for  the  same  amount  dne  Jefferson 
December  1. 1888.  On  November  10,  188S, 
Barfleld,  as  head  of  a  family,  petitioned 
for  a  homestead ;  and  on  the  Hd  of  Decem- 
ber thereafter  this  land  was  set  apart  to 
him  as  such,  he  and  hlu  family  being  In  pos- 
session. OnMarch2,1886,JelfersonbrouKtat 
his  complaint  for  th9  land,  to  whlcb  Bar- 
flrid  pleaded  not  Kollty,  and  that  the  deed 
was  void  fornsnry,  havlntp  been  made  to 
secure  adebt  upon  which  iB percent.  Inter- 
est was  charged.  The  verdict  and  Judg- 
ment were  a8:a1nBt  him,  and  he  brought  the 
case  to  this  court,  where  the  Judgment 
was  ntitrmed.  2  S.  £.  Rep.  564.  After  the 
rendition  of  the  Jadgment  by  this  court, 
the  sberltr  put  Jettenion  In  possession  ofthe 
DfemiaeR,  tvberenpcm  Barfleld  and  blsfain- 
fly,  on  R^ytember  2, 1887,  commenced  this 
actloa  to  recover  the  land  from  Jefferson. 
Jefferson  pleaded  not  guilty,  and  res  ad- 
Judicata.  The  verdict  was  In  favor  of  Jef- 
ferson, and  Barfleld  took  two  exceptions 
to  the  rulings  of  the  cout. 

1.  The  flnt  exception  taken  by  the  plain- 
tin  In  error  to  that  "the  eonrt  erred  In  ad- 
mittiDg  the  record  of  the  suit  brought  by 
defendant  curalnst  Barfltid  over  objection 
that  plalntltn  were  not  parties  to  It,  and 
not  bound  by  It. "  We  think  the  court  was 
risht  ttt  admitting  the  record  of  the  former 
snlt.  Barfleld  sold  the  land  to  Jefferaon  in 
April,  1888,  and  the  homestead  was  granted 
to  him,  as  head  ol  a  family,  in  December, 
1888.  In  1865,  Jetferson  brooght  his  action 
agatamt  Baiflrtd  to  recover  the  land,  and 
succeeded.  AtthetlmethisacHonwascom- 
menced,  and  during  Its  pendency.  If  Bar- 
field's  homestead  was  valid,  he  held  the 
land  as  head  of  his  family,  and  represented 
them.  If  the  homestead  was  valid,  the  legal 
title  was  In  Barfleld,  and  the  use  In  his  fam- 
Uy; and  when  the  ejectment  was  brought 


agcUnsthlm  to  recoverthe  land, and  1^  de- 
fended the  same  by  filing  his  pleas,  herepre* 
sentednot  only  blslnterestlnthelegal title 
to  the  land,  but  the  in  terest  of  his  family 
In  the  use  thereof;  and  the  Judgment 
against  him  In  that  salt  was.  In  our  opin- 
ion, under  the  facts  of  this  case,  not  only 
binding  upon  him,  bnt  binding  upon  his 
family  also.  His  family  claimed  under 
him ;  and  Judgments  not  only  bind  parties 
to  the  suit,  but  alt  who  claim  under  them. 
Hlgbtflwer  V.  BeaV.  66  Ga.  102.  See,  also, 
where  usury  Is  sought  to  be  pleaded  after 
Judgment  when  It  does  not  appear  upon  the 
face  of  the  record,  Stewart  v.  Stlsher,  B  8. 
E.  Rep.  1041;  McLaws  t.  Muore,  id.  616. 
We  think,  tlterefore,  there  was  no  error  in 
admitting  the  record  ol  the  tomw  suit  In 
evidence. 

2.  If  wearerlgbtlnthlsvlewof  tbelaw, 
it  follows  as  a  necessary  consequence  that 
the  trial  Judge  did  not  err  in  ruling  ont  the 
testimony  of  Barfleld,  which  is  made  the 
basis  of  the  second  exception.  The  record 
of  the  former  suit,  admitted,  shows  that 
Barfleld  made  the  same  issue  in  that  salt 
that  he  proposed  to  make  in  this  one.  In 
that  suit  he  pleaded  that  the  deed  made  to 
Jefferson  was  void  because  It  was  made 
to  secure  a  debt  which  was  tainted  with 
usury.  That  issue  was  found  against  him 
by  the  Jury  in  the  former  suit.  The  trial 
Judge  refused  to  disturb  their  finding,  and 
Barfleld  brought  the  case  here,  where  the 
Judgment  of  the  trial  Judge  was  affirmed; 
this  court  holding  that  the  deed  was  not 
given  to  secure  a  debt,  but  was  a  straight- 
out  sale  of  the  land  from  Barfleld  to  Jeffer^ 
eon.  78  Oa.  220, 2 S.E.  Rep.  664.  Theconrt 
below  was  therefore  right  in  excluding  thto 
testimony  from  the  Jury,  because  the  issue 
had  already  been  llt^ated  in  the  former 
suit,  and  found  against  Barfleld.  Judg- 
ment  affirmed. 


WBixn  et  al.  v.  Aoab. 

(Supreme  Court  of  Owr^jia.  Mardi  10^  18Ba) 

Bbsvios  ox  UmoB— Partitiom— FAanas— Ceed- 
rroRS. 

1.  Service  upon  a  minor  will  not  enforce  tbe 
appearance  of  the  minor  after  be  or  she  has  arrived 
at  age;  nor  wiU  the  m^jwintment  of  a  guardian  ad 
lUem  i>e  effectual,  if  auch  guardian  expreaaly  de- 
clines to  accept. 

2.  A  trustee  who,  by  the  deed  of  trust,  has  a 
power  of  saleand  reinvestment,  isaproper,  though 
not  a  necessary,  party  la  a  proceeding  to  partition 
tbe  premises  among  the  benefioiarles. 

8.  Upon  showing  good  oause,  partition  may  be 
ordered  at  the  instance  of  a  creditor  holding  an 
absolute  deed  from  one  of  the  tenants  in  common 
as  seourity  for  a  debt;  but,  withont  good  cause, 
partition  in  opposition  to  the  will  of  toe  debtw  ox 
such  creditor  should  be  denied. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougher^ 
county ;  Bowbr,  Judge. 

Sultby.Agar  against  Welch  and  others 
for  partition.  Tnere  was  ludgmemt  for 
platntltr.  and  defendants  bring  error. 

W.  H.  Le»kin,  D.  a.  Pope,  and  B.  O.  Er- 
win,  for  plaintiffs  in  error.  R.  Hobtn  and 
C.  B.  Wootea,  for  defendants  in  error. 

BLKCKLj:r,  O.  J.  1.  Mrs.  Uoge  was  a 
minor,  and.  although  service  was  made 
upon  her,  she  did  not  appear  or  plead,  nor 
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didfher  huBband  accept  the  appointment 
ol  Koardlan  ad  litem,  but  expressly  de- 
clined the  same.  The  court  should  not 
have  proceeded  In  spite  of  his  declination, 
for  the  precise  opposite  la  the  spirit  of  onr 
law.  It  contemplates  an  exprew  accept- 
ance, In  order  to  make  the  Infant  a  party 
with  perfect' Molarity,  Code,  §  8283a.  If 
Mrs.  Hof?e  had  voluntarily  appeared  after 
Rhe  attained  majority,  that  would  have 
BuHlced,  as  it  seems  she  had  arrived  at  age 
when  the  trial  on  the  petition  took  place. 
But  service  upon  her  during:  her  minority 
would  not  compel  her  appearance  after 
arriving  at  age.  The  petltlun  should  be 
amended,  alleging  that  she  Is  no  longer  a 
minor,  and  a  copy  of  the  amendment 
should  be  served  upon  her.  Then  she 
would  be  bound,  whether  she  appeared  or 
not,  If  in  fact  she  be  now  of  full  age.  The 
Baiue  result  might  be  accomplished  by  an 
order  reciting  her  arrival  at  age.uid  senr- 
Ice  upon  her  of  such  order. 

2.  As  the  former  l^ai  title  to  the  whole 
premises  Is  perhaps  ontstandlng  toi  a  trus- 
tee, it  would  also  be  better  that  he  be 
ma^le  a  party.  The  order  appointing  him 
calls  him  a  naked  trustee,  but  It  goes  on 
and  clothes  him  with  all  the  rights  and 
powers  conferred  by  the  deed  of  trust  upon 
the  original  trustee ;  and  theorigiual  trus- 
tee took  the  power  to  sell  and  reinvest  In 
conjuncldon  with  Mrs.  Welch.  It  may  be 
that  this  power  Is  no  longer  exercisable.  If 
all  the  niinors  interested  In  the  property 
have  attained  their  majority.  We  do  not 
rule  that  he  is  a  necessary  party,  bnt  It 
would  be  Judicious  to  bring  him  before  the 
court,  if  it  be  designed  to  make  the  parti- 
tion absolutely  conclQslve  upon  the  title, 
both  l^at  and  equitable. 

8.  With  respect  to  the  right  of  a  creditor 
who  bolds  an  absolute  deed  as  security 
for  bis  debt  to  have  partition,  theie  Is 
gome  difficulty,  because  his  title  is  defeasi- 
ble, and  because  his  bond  is  outstanding 
to  reconvey,  not  an  estate  in  severalty, 
but  an  estate  in  common, —the  same  sore 
of  estate  which  he  acquired  from  his 
debtor  as  security.  Following  analogies, 
we  would  say  that  he  can  have  partition, 
—certainly  so,  with  the  concurrence  of  his 
delttor,  the  holder  of  the  bond  for  titles. — 
and  without  such  concurrence,  if  there  be 
any  good  reason  shown  why  he  ought  to 
have  his  estate  In  common  changed  to 
one  in  severalty.  We  find  it  ruled  that 
mortgageuB  holding  the  legal  title  may, 
under  some  clrcumstaiiceB.  have  partition. 
Cotton  V.Smith, 11  Pick.811;  Blch  v.Lord, 
18  Pick.  S22;  Barb.  Parties,  42S;  Freem. 
Co.  Ten.  §§  461,  452.  See,  however,  1  Jones, 
Mortg.  I  705.  T(»  grant  partition  at  the 
Instance  of  a  creditor  holding  an  absolute 
deed,  as  in  the  present  case,  would  relieve 
btm  from  re<^ouveying  the  kind  of  estate 
which  he  holds,  and  which  he  has  engaged 
by  his  bond  to  restore  to  his  debtor  upon 
payment  ot  the  debt.  To  work  this  resalt. 
In  opposition  to  the  will  of  the  debtor, 
ought  to  require  a  very  strong  reason ;  in- 
asmuch as  the  statute  gives  another  reme- 
dy for  realising  on  such  a  security,  name- 
ly, the  execution  of  a  deed  and  levy,  and 
■ttle  of  the  property  after  obtaining  Judg- 
ment on  the  d^t.  Code,  §  1970.  In  all  ap- 
plications for  partlUon,  the  court  has  a 


discretion  to  deny  the  writ,  where  a  suffi- 
cient reason  appears,  (Id.  $  4006;)  and 
that  the  applicant  holds  a  deed  for  securi- 
ty only  is  a  very  pot^t  reason  for  doiy- 
Ing  the  partition,  where  It  is  not  shown 
that  some  special  cause  exists  lor  not  us- 
ing at  once  the  appropriate  statutory 
remedy  expressly  provided  by  the  legisla- 
ture In  behalf  of  such  a  creditor.  In  this 
case  no  such  cause  appears,  and  we  ttdnk 
the  court  erred  in  onlering  the  wilt  to  Is- 
sue. Judgment  reversed. 


Stephbrs  t.  Mayor,  Etc.,  of  Ai^bant. 
(Supreme  Court  <if  OenrgUi.   Usroh  10,  1890l) 

IfUNTOIPAL  ElBOTIOSB— RbOISTIUTIOM  OV  VoTKBS. 

1.  Acts  Oa.  1879,  p.  T23,  (  3,  whiclt  mokes  regto- 
tratlon  a  Qnalification  for  voters  at  "elet.aiona  for 
mayor  and  aMermea"  in  the  cl^  of  Albanf, 
doea  not  require  registration  berore  a  spet^ 
election  to  asoert^  whether  two-thirds  of  ttu 
qualified  voters  are  in  favor  of  bonding  the  city  for 
tbe  erection  of  public  water- works ;  Bection  0  clear- 
ly Indicattng  the  legislative  intent  to  restnet  reg- 
utrstton  In  the  dty  of  Albany  to  eleotiona  for  mayor 
acd  aldermen  by  antborizing  the  mayor  and  conn- 
oil  of  certain  oities  In  the  state,  not  iDcIuding  tba 
eity  of  Albany,  to  provide  for  regiatration  before 
"any  and  all  municipal  elections. " 

2.  Tbe  act  further  provides  that  the  list  for  the 
registration  of  voters  desiring  to  vote  for  mayor 
and  aldermen  shall  be  opened  on  the  first  Afouaa7 
In  October,  and  shall  oe  finally  and  absolutely 
closed  00  the  first  Hondi^  in  November.  Italsote- 
olarea  that  no  person  shall  be  enutled  to  registw 
who  lias  not  been  \  resilient  for  one  month  Im- 
mediately preceding  the  openlagof  the  list.  Held, 
that  Code  Oa.  S  which  provides  that  municipal 
elections  to  determine  whether  Imnds  ahadl  be  is- 
sued shall  be  held  "under  the  same  rales  and  reg 
ulationa  that  elections  for  officers  of  said  •  *  • 
municipality  *  •  •  are  held, "  does  not  validate 
the  action  of  the  mayor  and  aldermen  la  orders 
ing  this  speoial  eiemon  to  be  held  under  the  old 
registration,  two  mootha  after  it  bad  closed ;  titna 
depriving  the  votera  of  an  opportunity  for  quali- 
fylng  themselves  as  voters  at  the  speoial  electios. 

Error  from  superior  court,  Doogberty 
county;  Boweb,  Judge. 

ii.Hob/>s'and  Jesse  W.  WBlter8,toT  plain- 
tiffs in  error.  W.  E.  Wooten  and  W.  T. 
Jones,  for  defendant  In  error. 

Simmons,  J.  It  appears  from  .the  record 
In  this  case  that  en  election  was  held  un- 
der the  charter  of  the  dty  of  Albany,  for 
mayor  and  aldermen,  on  tiie  first  Monday 
in  December,  1889.  The  qnallflcatlons  for 
voters  at  that  election  are  prescribed  by 
thecharter,(Act8lR72.p.l28.)  Theseqaoll- 
flcatlons  areas  follows:  "All  personBshall 
be  qualified  to  vote  at  elections  lor  mayor 
and  aldermen  in  thecltyof  Albany  who  are 
citizens  of  the  United  States,  have  resided 
In  this  state  for  one  year  Immediately  pre- 
ceding the  election,  and  continue  to  do 
so  up  to  the  time  of  election,  and  wttbln 
the  corporate  limits  of  said  city  fur  one 
month  immediately  preceding  the  day  lor 
the  opening  of  the  registration  list,  and 
the  month  intervening  from  said  opening 
to  the  day  of  election  continuously,  who 
have  attained  the  ageoftwenty-one years, 
and  who  have  paid  all  taxes  assessed 
against  them  by  the  ordinances  of  city, 
and  which  they  have  had  an  opportunity 
of  paying,  who  shall  have  made  all  returns 
required  by  the  ordinances,  and  have  bea 
registered  according  to  law.**  The  art 
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then  goes  on  to  provide  as  to  the  refftatra- 
tion  of  voters,  and  declares  tbat  no  person 
shall  be  entitled  to  roister  who  has  not 
been  a  resident  within  tiie  corporate  lim- 
its of  said  city  for  one  moath  iminedlatdj 
pnoedlns  the  opeainie  of  the  list.  It  pro- 
vides tbat  the  Hat  for  the  registration  of 
Toters  shall  be  opened  on  the  first  MoDday 
ot  October,  and  shall  be  kept  open  every 
day  for  certain  hours,  Snndays  excepted, 
until  6  o'clock  p.  M.,  antll  the  first  Monday 
in  November  ensuing,  when  It  shall  be 
finally  and  absolutely  dosed.  It  appears 
from  the  record  that,  in  pursuance  of  this 
act,  a  registration  list  was  opened  on  the 
first  Monday  In  October,  and  dosed  on  the 
first  Monday  in  November,  and  that  419 
persons  registered.  Thedectlon  tormayor 
and  aldermen  was  hdd  on  the  first  Mon- 
day In  December  thereafter.  On  the  4th 
day  of  December,  1S89.  the  mayor  and  al- 
dermen ordered  an  deetlon  to  be  held  on 
the  6th  of  January,  1S80,  to  ascertain 
whether  two^irds  of  the  qoallfied  voters 
ct  said  dty  desired  $50,000  of  bonds  to  he 
iasned  by  the  city  for  the  purpose  of  erect- 
ing a  system  of  public  water>workR.  The 
election  on  this  Isaoe  was  brid  at  the  time 
i^ipointed,  and,  when  the  votes  were  cun- 
aolidated,  It  appeared  tbat  251  votes  were 
caat  for  the  bonds,  and  that  99  votes  were 
cast  for  no  bonds.  It  further  appears  tbat, 
prior  to  and  on  the  day  ot  this  election, 
the  mayor  and  aldermen  Instmcted  the 
managers  of  the  election  to  recelTe  the 
▼ote  of  no  peraon  onless  be  had  registered 
as  a  voter  in  October  of  the  preceding  year. 
It  also  appears  that  a  great  number  of 
persons  offered  to  vote,  and  that  thdr 
votes  were  reiDsed  by  the  managers,  and 
that  a  great  many  others  desired  to  vote, 
bat  did  not  attoid  the  polls,  on  account 
of  the  Instmetlonso!  the  mayor  and  alder- 
men to  the  managers  not  to  receive  any 
votes  exc^t  from  persons  who  bad  raglB- 
tered  for  the  preceding  election.  Aftw  the 
votes  were  conaolidated,  and  the  result 
announced  in  favor  ot  the  bonds,  It  ap- 
pears that  the  mayor  and  council  were 
preparing  to  Issue  the  same,  and  put  them 
cm  the  market,  when  Stephens  and  others 
filed  8  petition  to  the  Jodgeof  the  superior 
court,  praying  for  an  injunction  against 
the  mayor  and  aldermen,  and  asking  that 
tbey  be  restrained  from  issuing  said  bonds 
and  placing  them  upon  the  market.  In 
this  petition  the  foregoing  facts  were  set 
out.  It  was  also  alleged  therein  that  the 
dection  was  Illegal,  (1)  because  the  mayor 
and  eovncU  had  no  authori^  to  Issue  or> 
ders  to  the  managers  of  dection  not  to  re- 
ceive the  vote  of  any  person  unless  he  had 
been  registered  in  the  previuos  October; 
(2)  because  there  was  no  law  authorising 
registration  In  the  city  of  Albany  for  a 
■pedal  election  of  this  character ;  that  the 
only  law  authorizing  registration  applied 
soldy  to  the  decttou  for  mayor  and  alder- 
men;  and  (8)  that.  It  the  law  govmilng 
I'gglstratlon  in  the  dty  of  Albany  applied 
to  siMdal  elections  of  this  character,  there 
■hoold  bavebeenanew registration  there^ 
under,  because  tbe  holding  of  the  election 
under  a  registration  which  closed  in  the 
pvecedlng  November  debarred  and  disfran- 
chised 700  qnaJIfled  voten  residing  in  tbe 
dtr,  and  thereby  made  the  election  Illegal 


and  void,  and  tbat  a  snffldent  number  of 
the  voters  thus  dlBfranchised  would  have 
voted  against  the  bonds  to  have  pre- 
vented thdr  issuance.  There  were  other 
all^atlons  contesting  the  fairness  of  the 
deetlon,  the  l^ality  of  votes,  etc.,  which, 
undOT  our  view  of  the  case,  It  Is  unneoea- 
sary  to  notice.  The  Judge  of  the  superior 
court  refused  to  g^rant  an  injunction,  and 
the  complainants  excepted. 

1.  We  think  that,  under  the  facts  dis- 
dosed  by  the  record,  the  Judge  erred  in  re- 
fusing to  grant  the  injonctlon  prayed  for. 
In  our  opinion,  the  act  of  1872,  supra,  re- 
quiring a  registration  ot  voters,  does  not 
i^tply  to  special  decttons  ot  tbe  eharacter 
now  under  consideration,  but  by  its  terms 
applies  soldy  to  dectlone  for  mayor  and 
aldermen.  In  defining  the  qnallflcations 
of  voters  (section  2.)  It  declares  that  "all 
persons  shall  be  qualified  to  vote  at  dec- 
tlone lormayorand  aldermenin  the  dty  of 
Albany,  who  are  dtisens, "  etc.  That  It 
was  dearly  the  Intmldon  ot  tbe  legislature 
to  restrict  the  registration  provided  for  la 
this  act  to  dectlons  for  mayor  and  alder- 
men la  also  apparent  from  the  last  section 
thereof,  (section  ft,)  wtalcb  declares  tliat 
"  the  mayor  and  council  of  the  dtlee  of  At- 
lanta and  Newman  shall  bave  power  to 
provide  for  the  registration  of  voters  prior 
to  any  and  ail  municipal  elections  in  said 
dties,  to  malce  all  needful  rules  and  regu- 
lations for  tbe  same,  and  require  that  no 
person  be  permitted  to  vote  unless  regis- 
tered as  thus  provided."  It  will  be  ob- 
served that  In  this  section  the  city  of  Al- 
bany is  not  mentioned ;  which  shows  to 
our  mind  that  it  was  not  the  Intention  of 
the  legislature  to  confer  upon  the  dty  of 
Albany  tbe  power  granted  to  the  other 
dtles  named  in  the  act,  to  require  r^istra- 
tlon  for  all  munldpaJ  dsctlons.  If  we  are 
correct  In  the  view  we  take  of  this  act,  it 
follows  that  the  instmctlons  given  by  the 
mayor  and  aldermen  to  the  managers  ot 
the  election,  not  to  recdve  tbe  vote  of  any 
perHon  who  had  not  registered  In  October, 
were  Illegal  and  an  usurpation,  and  that 
the  election  held  thereunder  was  void. 
Tbxfn  bdng  no  law  requiring  a  registra- 
tion of  votnv  for  tills  dection.  the  qnee- 
tlon  should  have  been  submitted  to  all  the 
qualified  voters  of  the  city. 

2  Butltlsdaimed  by  tbeablecounselfor 
the  ddendants  in  error  that,  although  tbe 
act  may  be  silent  as  to  the  registration  for 
elections  other  than  those  for  mayor  and 
aldermen,  the  general  law  of  the  state  as 
to  dections  by  mnuidpalltles,  to  determine 
whether  bonds  shall  be  Issued,  provides 
that  such  elections  shall  be  hdd  "by  the 
same  persona,  and  In  the  same  manner, 
under  the  same  rules  and  regulations,  that 
dectloDS  for  oflit'ers  of  said  *  *  •  tnu- 
nlcipallty  *  •  •  are  held, "(Code. 5 50fi/;) 
and  tbat.  as  elections  for  municipal  offi- 
cers in  the  city  of  Albany  are  held  under  a 
law  requiring  tbe  voters  to  be  n^stered, 
tbe  general  taw  required  them  to  be  regis- 
tered in  this  special  election.  Admitting 
this  position  to  be  sound,  and  applying 
tbe  general  law  to  the  tacts  of  this  cane, 
we  would  still  hold  thutthe  election  uniler 
condderatlon  was  lll^al  and  void.  Tbe 
constitution  prescribes  that  no  munldpal- 
Ity  shall  issue  bonds  "  wltboiit  tbe  assent 


Digitized  by  v^oogle 


152 


80UTHEASTEBN  REFOBTEB,  Vol..  11. 


(Oa. 


of  two-^1rd8  of  the  qaallfled  Toters  there- 
of, at  an  election  for  that  pnrpoBe  tu  be 
held  aa  may  be  prcBcrtbed  bylaw.*  Sec- 
tl<m  7,  art.  7,  par.  1,  (CoAb,  §  B191.)  Who 
are  the  qualified  votera  ot  this  mnnlcipcU- 
ity?  The  constitution,  art.  2,  { 1.  (Code, 
S 6083,)  defines  who  are  qaallfled  rotem: 
Every  mate  citlten  of  the  United  States, 
/except  as  hereinafter  provided,)  twraity- 
4me  years  of  age,  who  shall  harereslded  in 
this  state  one  year  next  preceding  the  elec- 
tlun,  and  shall  have  resided  six  months  In 
the  county  In  which  he  olfera  to  vote,  and 
shall  have  paid  all  ttvxes  which  may  here- 
after be  required  of  him,  and  which  he  may 
have  had  an  opportunity  ol  paying,  agree- 
ably to  law, except  tor  the  year  of  the  elec- 
tion,shall  be  deemed  an  elector,  "etc.  The 
charter  ofAlbany, In  prescribing  who  shall 
be  qualified  voters  in  that  city,  requires 
that  they  shall  be  citlsens  of  the  United 
States;  that  they  shall  have  resided  In  this 
state  for  one  year  Immediately  preceding 
the  electloD,  and  eontlnaed  to  do  so  op  to 
the  time  of  eleetion,  and  wltbln  the  cor- 
porate limits  o(  the  city  for  one  month  Im- 
mediutely  preceding  the  day  for  the  open- 
ing of  the  registration  list,  and  the  month 
Intervening  from  such  opening  to  the  day 
of  election;  that  they  shall  have  attalne<l 
the  age  of  21  years,  and  shall  have  paid  all 
taxes  aaaessed  against  theiq  by  the  ordi- 
nances of  the  city,  and  which  they  have 
bad  an  opportunity  of  paying;  that  they 
shall  have  made  all  returns  required  b.v 
the  ordinances,  and  have  been  i^stered 
according  to  law.  Acts  1872,  supra.  The 
legislature  has  the  right  to  authorize  and 
requlrethe  r^lstrationot voters  in  a  town 
or  clty.butthe  r^nlation  prescribed  must 
be  "  reasonable  and  Impartial,  and  calcu- 
lated to  facilitate  and  secure  the  constlta- 
tional  right  of  suffrage,  and  not  to  sub- 
vert, or  injuriously,  unreasonably,  or  un- 
necessarily restrain,  impair,  or  Impede,  the 
right."  Daggett  v.  Hudson,  (Ohio,)  8  N. 
E.  Rep.  588;  Capen  v.  Foster,  12  Pick.  485; 
State  V.  Comer,  22  Neb.  266,  84  N.  W.  Rep. 
409;  State  v.  Butts,  (Kan.)  2  Pac.  Rep. 
618;  People  v.  Canaday.  78  N.  C.  196;  Mc- 
Grary,  Elect.  {  96  et  seq. ;  Paine.  Elect  $  840 
et  seq. ;  Oool^,  Const.  Llm.  *602. 

Afiplying  these  principles  to  the  facts  of 
this  case,  let  us  see  whether  the  regula- 
tions for  registration  for  this  special  elec- 
tion were  reasonable  and  Impartial,  and 
calculated  to  facilitate  therigh  t  of  suffrage, 
and  not  to  unnecessarily  restrain.  Im- 
pair, or  impede  It.  The  registration  upon 
which  this  special  election  was  held  was 
opened  on  the  first  Monday  in  October, 
for  the  purpose  of  ascertaining  the  qual- 
ified voters  in  the  city  of  Albany  who 
were  entitled  to  vote  for  mayor  and  al- 
dermen III  the  December  following,  and  was 
closed  on  the  first  Monday  In  November. 
The  law  authorising  this  registration  re- 
quired that,  before  any  person  could  reg- 
wter,  be  must  have  been  a  resident  of  the 
dty  for  one  month  Immediately  preceding 
the  day  for  the  opening  of  the  registration 
list,  and  the  month  intervening  from  said 
opening  to  the  day  ot  the  election,  contin- 
uously. So  It  will  be  seen  that,  under  this 
regulatlon,no  person  could  register  or  vote 
who  did  not  reside  In  the  city  ot  Albany 
on  the  first  Monday  In  September,  1889,  and 


no  person  could  raster  after  the  first 
Monday  In  November,  1889.  There  were 
at  least  two  months  from  the  closing  ot 
the  r^stratlon  until  this  special  election 
was  had.  An  elector  who  moved  to  the 
city  of  Albany  after  the  first  Monday  In 
September,  1889.  conld  not  register  or  vote 
at  the  election  of  the  mayor  and  couDeil 
in  Decemb^,  and  therefore  could  not  vote 
In  thlsspeelal  election;  and  no  person  who 
became  of  age  after  the  flrat  Monday  In 
November  was  allowed  to  vote  at  tfala 
special  election.  It  frequently  happens 
that,  In  an  etectloo  formayor  and  council, 
there  Is  no  opposition,  or  a  compromise 
ticket  Is  ran,  and,  the  voters  feeling  no 
special  Interest  In  that  election,  neglect  to 
register,  as  was  the  case  here;  for  the  bill 
alleges  that  upwards  of  700  voters  failed 
to  register  tor  the  December  election. 
When,  however,  It  is  proposed  to  tax  the 
people  of  a  city,every  voter  who  has  prop- 
erty, or  who  expects  to  own  property,  la 
Interested  in  the  amount  of  taxation  he 
may  be  required  to  pay.  When  his  pocket 
and  his  interests  are  thus  involved,  he  us- 
ually wishes  to  rote;  and  any  law,  rule, 
or  regulation  which  does  not  give  blm  a 
reasonable  opportunity  to  quality  himself 
as  an  elector  is  void.  While  the  registra- 
tion nnder  consideration  may  have  been 
right  and  proper  as  applied  to  the  election 
for  mayor  and  aldermen,  yet  as  applied  to 
thlsspeelal  elsctlon,  after  each  an  nnrea- 
sonablelengthof  timehad lapsed  between 
the  closing  ot  the  r^stratlon  liirt  and  the 
latter  election.  It  was  lll^al  and  improp- 
er, and  rendered  such  special  Section  void. 
If  the  mayor  and  aldermen  had  the  power 
and  authority  to  order  thlsspeelal  election 
andertheold  r^^tratlon,  two  months  aft- 
erthe  r^stratton  bad  closed,  what  would 
prevmt  them  from  ordering  It  six  months 
or  eleven  months  thereafter?  Is  the  re^s- 
tratlon  list,  which  Is  taken  fOr  a  special 
purpose  once  a  year,  to  govern  and  con- 
trot  the  qualified  voters  ot  the  dty  for  a 
whole  year,  and  to  determine  their  right 
to  vote  upon  queetlons  which  may  not 
have  been  anticipated  at  the  time  of  such 
registration?  ItssMtas  to  us  that  if  the 
l^slatnre  or  the  mayor  and  aldermen 
haveauthoritytodo  this, tbey  would  have 
equal  authority  to  deslgnatewho  the  elect- 
ors should  be,  whether  they  should  be  old 
or  middle-aged  or  young  men.  The  true 
law  Is  that,  whenever  a  registration  Is 
ordered,  it  should  give  the  voters  an  op- 
portunity, as  near  the  day  of  dectlon  as 
practicable,  for  quallfytng  th«nselres  as 
electors.  AH  the  authorities  concur  in 
holding  that,  if  the  length  of  time  between 
the  closing  of  the  registration  and  the 
election  Is  unreasonable,  theelectlon should 
be  held  void.  In  thecaseot  State  v.  Butts, 
supra,  JudgeBRRWBR  held  tfaattorthe  reg- 
istration todose  10  days  before  the  election 
was  not  an  unreasonable  time.  His  opin- 
ion Is  able  and  well  considered,  and  we 
think  lays  down  the  correct  rale  as  to  the 
reasonableness  or  unreasonableness  of 
registration  acta.  We  hold,  therefore,  that 
the  act  requiring  the  registration  of  voters 
In  the  city  ot  Albany  applies  only  to  elec- 
tions for  mayor  and  aldermen:  and,  the 
question  ottbe  Isaneot  these  bonds  not 
having  been  submitted  to  all  the  nnuUfled 
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voters  ol  Ube  city,  the  election  was  Illegal 
and  void;  and  we  think  that,  to  apply  the 
general  law  In  the  Code  tothlB  election, 
the  mayor  and  aldermen  ehonld  either 
hare  ordered  anew  reglatration,  and  giv- 
en all  the  qnalifled  votere  a  reasonable  op- 
portunity to  qualify  themeelveB  as  eltwt- 
ors,  or  else  ehonld  hare  allowed  all  the 
qtialiaed  voters  to  vote  without  registra- 
tion. Judgmrat  reversed. 


W'BSTBBir  Dhioti  Tel.  Co.  v.  Cabboll. 
(Supreme  Court     Qtanfiiu   Iforoh  10, 1800.) 
ExcsHiva  VuDicr— BBMirriTUB. 
A  verdict  lor  plalntUt  for  an  exceuive 
amount cured  hy  aa  offer  by  jdalntUE  to  remit 
the  excess. 

Error  from  anpetior  court,  Thomas 
county;  Haksbll..  .ludge. 

Action  by  Carroll  agalnet  the  Western 
Dnlon  Telegraph  Company.  Verdict  lor 
plaintiff  for  $85.  Defendant's  motion  for 
«  new  trial  was  dottled,  and  lie  brings  er- 
ror. 

A.  T.  MaeXutyre,Jr.,tor  plaintlfl  In  er^ 
ror.  HanaM  A  MenUl,  for  defendant  In 
error. 

Bi.ANDPORD,  J.  Itismanlfest  to  us  that 
there  should  have  been  no  greater  recov- 
ery In  this  case  than  for  the  sum  of  910> 
anil  that  the  verdict  for  9%  additional  was 
emineoua;  but,  Inaamnch  as  the  plaintiff 
liHs  offer^  to  compromise  and  settle  the 
ctifte  with  the  defendant  at  a  fair  sum, 
which  was  due  him,  vis.,  the  sum  of  flO, 
n  e  afllrm  the  Judgment  of  the  court  be- 
low, with  the  direction  that  the  court 
cause  to.be  written  off  from  the  Judgment 
and  verdict  all  in  excess  of  the  sum  of  f  10. 

Judgment  affirmed,  with  direction. 

Kobheoat     Styron  ot  at. 

(Supreme  Oourt     North  Camlhuu  Xar6h 
im.) 

WaXVKR  or  LiBKS— WoBDt  AKP  PBRJJBEB. 

1.  The  phrases  "assent  to  the  sole"  aad  "ooo- 
■eni  to  the  sale  "  are  practically  synonymous. 

2.  When  a  person  boldlng  a  Ueo  on  personal 
pTx>perty  coDsents  to  its  sale,  and  agreea  to  aooept 
notes  Becored  hy  a  mortgage  for  the  amount  due 
bim,  he  thereby  waives  his  claim. 

3.  Though  the  mortgage  and  notes  were  not 
executed  as  agreed,  the  uenholder  cannot  after- 
wards reassert  his  lien  against  an  innooent  par- 
chaser  of  the  proper^. 

Appeal  from  superior  court,  Beaufort 
eonnty;  G.  T.  Boykin,  Judge. 

V.f.  Warren,  for  appelant.  W,  B.  Boil' 
wan,  Jr,,  and  J.  H.  Small,  for  appellees. 

Mkrrimon.C.  J.  This  action  Is  brought 
by  the  plaintiff  as  assignee  of  W.  F.  Kor- 
negay*  Co.  aRalnst  the  defendants  Styron 
ft  Duncan,  the  builders  of  the  vesad  pres- 
ently CO  be  mentioned,  and  the  defendant 
Brown,  who  afterwards  purchased  that 
vessel,  aalmlng  mediately  under  his  co-de- 
fendants. The  plaintiff  alleges  in  his  com- 
plaint, among  other  things,  that  he  man- 
iifnctui«d  and  sold  to  said  Styron  &  Dun- 
can, for  a  price  specified,  "a  marine  boilor, 
*  •  *  to  be  used  In  completing,  equlp- 
ing.  furnishing,  and  fitting  out  a  certain 


steam-boat  named  'Margie,'  which  seid 
defendants  were  then  ragaged  in  building 
at  Washington,  In  theconnty  of  Beaufort, 
etc.,  and  further  as  follows.  "(6)  That 
within  the  time  prescribed  by  law  the  plain* 
tiff  filed  in  the  office  of  the  clerk  of  superior 
court  of  said  county  a  notice  of  lien  for 
said  claim  upon  said  steam-boat  for  bal- 
ance then  due.  to-wit,  eight  hundred  dol- 
lars, with  interest  from  February  8,  ISBS. 
(6)  That  the  defendant  C.  M.  Brown  is  in 
possession  of  said  steam-boat,  claiming  ft 
under  a  sale  under  a  mortgage  given  by 
the  said  Styron  &  Duncan,  as  the  plaintiff 
Is  Informed  and  believes. " 

The  defendants.  In  their  several  answers, 
deny  that  the  plaintiff  ever  acquired  any 
lien  upon  said  vessel  as  claimed  by  him  or 
at  all,  and  the  defendants  Styron  A  Dun- 
can, among  other  things,  allege:  "(4) 
That  on  or  about  Junel],  18S4,  these  de- 
fendants, with  the  consent  and  affirmance 
of  plaintiff,  sold  and  conveyed  said  steamer 
to  the  New  Berne,  Beaufort  A  Onslow  In- 
land Coasting  Company,  corporation  of 
Carteret  counf^,  N.  C;  that  at  said  sala 
and  transfer  said  plaintiff  agreed  with  the 
officers  of  said  corporation  to  accept  Its 
notes,  to  be  secured  by  a  second  mortgage 
on  said  steamer,  for  said  sum  claimed  by 
him.  (5)  That  thereby  these  defendants 
were  IndivldQally  released  from  said  obli- 
gation by  plaintiff.  (6)  That  they  adopt 
sections  S.  6.  6,  7,  8,  9, 10,  and  11  of  the  an- 
swer of  their  co-defendant  C.  H.  Brown, 
and  make  the  said  sections  a  part  of  this, 
their  answer." 

The  defendant  Brown,  In  his  answer,  al- 
leges, among  other  things,  as  follows: 
"For  third  defense  this  defendant  says; 
(7j  That  on  the  11th  day  ot  June,  1884,  or 
thereabouts,  the  said  Styron  &  Duncan 
sold,  assigned,  and  conveyed  their  respect- 
ive shares  and  Interests,  being  one-half 
each,  in  said  steamer,  to  the  New  Berne, 
Beaufort  &  Onslow  Inland  Coasting  Com- 
pany, a  corporation  In  the  county  of  Car- 
teret, N.  C,  by  bills  of  sale  for  said  vessel. 

(8)  That  said  corporation  executed  Its 
notes  and  mortgages  to  said  A.  W.  Styron 
and  one  to  said  Thos.  Duncan,  conveying 
said  steamer  to  secure  its  notes  for  the 
purchase  money  or  unpaid  partthereof  for 
said  steamer;  that  on  June  17, 1884, before 
said  notes  were  due,  two  of  said  notes,  for 
fl,307.01  each,  were  assigned  to  defendant 
for  value, — one  by  defendant  Styron  and 
one  by  defendant  Duncan,— who  caused 
said  notes  to  be  preferred  In  the  said  mort 
gages;  that  under  the  sale  under  these 
mortgages  this  defendant  purchased  both 
halves  or  the  whole  of  said  steamer;  that 
when  said  notes  were  assigned  to  him  and 
at  the  said  sale  this  defendant  had  no 
knowledge  of  any  lien  or  claim  of  plaintiff 
on  said  steamer,  and  purchased  said  notes 
before  they  weredne,  and  also  said  steamer, 
without  any  knowledge  of  said  claim  or 
lien,  and  tor  a  full  valuable  consideration. 

(9)  That  defendant  is  Informed,  believee, 
and  allegro  that  the  plaintiff  consented 
to  the  sale  hereinbefore  set  forth  to  said 
New  Berne,  Beaufort  &  Onslow  Inland 
Coasting  Company,  and  thereby  waived 
any  alleged  lien  be  may  have  claimed  upon 
said  steamer.  (10)  That  defendant  is  In- 
formed, believes,  and  alleg«i  ^that  said 
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plaintiff  not  only  coneented  to  aald  sale  to 
Bald  corporation,  but  agreed  at  time  of 
said  sale  with  the  said  corporation  to  ac- 
cept the  notes  of  eald  corporation  for  the 
amount  claimed  by  him.  (U)That  defend- 
ant Is  infurmed,  believer,  and  allenEee  that 
said  plaintiff  knew  of  the  Intended  execu- 
tion of  said  first  mortgages  herein  set 
forth,  and  under  which  defendant  pur- 
chased, and  made  no  objection  to  the  exe- 
cution thereof,  and  in  fact  and  law  con- 
sented to  the  same. " 

TVb  plaintiff  demanded  judgment  (1) 
lor  $800,  with  Interest  thereon  from  the 
5th  day  of  July,  1884;  (2)  tor  costs;  (3) 
that  said  Judgmentbe  declni'ed  a  lien  upon 
said  steam-boat  Margie,  and  that  said 
Bteam-boat  be  sold  to  satisfy  the  same; 
and  (4)  for  such  other  relief  as  he  may  be 
entitled  to. 

Among  other  issues,  the  jcourt  submitted 
the  following  tu  the  Jury,  to  which  they  re- 
sponded as  Indicated:  (1)  Did  the  firm  of 
W.F.Komegay  &  Co.agreeto  accept  from 
the  transportation  company  Its  notes  se- 
cured bysecond  mortgage  upon  the  steam- 
er Margie,  in  satisfaction  of  their  debt? 
Answer.  Yea.  (2)  Were  such  notes  and 
mortKSges  executed  and  delivered  to  the 
said  firm  in  pursuance  of  such  agreement? 
A.  No.  (8)  Was  the  transportation  com- 
pany able  to  execute  such  notes,  and  to 
secure  the  same  by  mortgage  upon  the 
steam-boat?  A  Yes.  (9)  Did  the  plain- 
tiff assent  to  the  sate  of  the  steamer  Mar- 
gie to  the  company,  at  or  b^ore  the  sale 
orthefilinguf  the  Hen?  A  Yes.  (10)  Is 
the  company  now  able  to  execute  Its 
notes,  and  secure  same  by  mortgage  up 
on  the  steamer  for  which  the  boiler  was 
furnished?  A.  No.  In  Iteu  uf  the  ninth  is- 
sue, the  plaintiff  requested  the  court  to 
submit  the  following:  "Did  the  plaintiff, 
or  the  firm  of  W.  F.  Komegay  &Co.,  consent 
to  the  sale  of  the  steamer  Margie  by  Sty- 
ron  &  Duncan  to  the  New  Berne,  Beaufort  & 
Onslow  Inland  Coasting  Company  at  or 
before  the  sale?"  The  court  declined  to 
submit  this  issue,  and  plaintiff  excepted. 
The  court  gave  judgment  In  tavor  of  the 
plaintiff,  and  against  the  defendants  Sty- 
ron  &  Duncan,  tor  the  debt  ascertained  to 
be  due,  and  declined  to  declare  the  same 
to  be  a  Hen  on  the  steam-boat,  and  direct 
a  sale  thereof  as  demanded  by  the  plain- 
tiff, and  the  plaJntifl  appealed. 

The  first  exception  cannot  be  sustained. 
The  ninth  Issue  submitted  to  the  jury 
served  substantially  the  same  purpose  as 
that  proposed  by  the  plaintiff  In  lieu  of  it 
would  have  done,  it  it  had  been  submit- 
ted. "Consent"  and  "assent"  are  not  syn- 
onymous terms,  but  the  result  would  be 
tiie  same  In  this  case  whether  tlie  plaintiff 
consented  or  assen  ted  to  the  sale  ol  the- 
Tessel  tothe  Coasting  Company.  Besides, 
treating  the  first  Ibbuc  submitted  in  con- 
nection with  the  pleadings,  the  jury  found, 
in  subfltance,  that  the  plaintiff  consented 
to  such  sale.  He  was  a  member  of  the 
firm  of  W.  F.  Komegay  &  Co.,  and  is  their 
assignee  of  the  cause  of  action  idleged  in 
the  complaint. 

If  it  be  granted,  as  the  plaintiff  contends, 
that  he  perfected  a  Hen  in  favor  of  his  debt 
as  allowed  by  the  statute,  (Code,  §§  17S1, 
1784,)  upon  the  vessel  which  he  seeks  to 


subject  tolts  payment,  wetblnk  bewaired 
and  abandoned  such  lien  tn  tavor  of  the 
persons  claiming  under  and  tbroa^  It, 
and  be  cannot  now  havebenefit  otlt.  Tba 
defendants  aUege  expressly  in  their  an- 
swers that  the  pl^ntlff  not  only  coiumted 
to  a  sale  of  the  vessel  to  that  company, 
but  agreed  at  the  time  of  the  aale  to  ac- 
cept its  notes  secured  by  a  second  mort- 
gage of  the  property  tor  the  amoqnt  due 
him  from  the  d«endantsStyron&  Duncan, 
and  the  jury  find  by  their  verdict  tiiat  he 
did  so  agree,  and  that  be  assented  to  the 
sale  when  made.  It  was  clearly  compe* 
tent  for  the  plaintiff  thus  to  abandon  his 
lien,  and,  having  done  so,  he  cannot,  in 
good  conscience,  insist  upon  enforcing  it; 
he  Is  estopped  tn  equity  from  doing  ao. 

It  is  uosufflcieut  answer  to  say  that  the 
notes  and  second  mortgage  of  the  Coast- 
tngCompany  were  not  executed.  It  agreed 
upon  a  Boffidoit  conalderatlati  witii  ^ 
platnttfl  to  execute  them,  and  as  It  faOed 
to  do  ao,  for  what  reasondoesnotappear, 
he  might  have  had  his  remedy  against  it. 
It  does  not  appear  that  the  execution  of 
them  was  made  a  consideration  preced^t 
to  the  waiver,  and  It  Is  f^mnd  as  a  fact 
that  the  plaintiff  assented  to  the  sale.  It 
may  be  that  he  unwisely  agreed  to  aban- 
don his  lien,— that  be  made  a  bad  bar- 
gain in  doing  so ;  but,  if  so,  this  waa  his 
misfortune  or  his  fully.  It  Is  no  reason 
why  he  should  be  allowed  to  reassert  bis 
lien  to  the  prejudice  of  innocent  purchas- 
ers, nor  win  a  court  of  equity  help  or  al- 
low him  to  do  so.  Judgment  affiroaed. 


Nixon  v.  McKinnet  et  al. 

(Supreme  Court  of  North,  Carolina.  Kardi  8, 
18W.) 

Witness— TBANSAonoNS  vith  Dbcbdbnzb — Bvu 

TA.TI03I— PaSOL  ETmsXOB. 

1.  Under  Code  N.  C.  {  090,  which  prorUtos  that 

a  peraoD  Intereated  In  the  event  of  an  action  shall 
□ot  be  ekamined  as  a  witoeoB  in  his  own  behalf 
against  a  person  deriving  his  title  or  interest  fnjm 
a  deceased  person,  ooooeminff  a  personal  tovnsao- 
tioQ  between  the  witness  and  the  deceased,  except 
where  tbe  person  BO  deriving  title  or  interest  is  ex- 
amined in  nis  own  behalf,  or  the  testimony  of  tbt 
deceased  is  given  in  evidence  conoeming  tba  Bams 
transaction  or  communication,  a  vendee  may  tes- 
tify, in  an  action  against  him  to  recover  the  land 
on  the  ground  that  the  conveyanoe  was  tn  trmoA 
of'crediiors,  thattheconveys'noewaBforataUaBd 
fair  consideration,  when  the  same  statement  in  tbs 
deceased  vendor's  deposition  has  been  read  to  ths 
jury  without  objection. 

2.  Where  a  deed  is  attacked  for  fnad,  eitiier 
par^  to  it  may  testi:^  as  to  his  latsntloD  Sb  tba 
transaction,  sabjeot  to  the  exception  tiiat  socta  tm- 
timony  Is  not  competent  to  vary  the  terms  ttf  tba 
deed. 

8.  The  reputation  of  defendant's  grantor  cas- 
not  be  proved  by  testimony  that  wTtoeas,  oo  a 
former  trial,  heard  another  witness  testify  that 
the  grantor  had  forged  a  deed,  as  such  testimony 
is  a  statement  Of  a  particular  not,  and  la  also  men 
hearsay. 

This  was  an  action  for  the  poaseasioD 
of  land,  brought  agcUnst  tbe  defMidsut 
McKinney.  tenant  in  possession,  by  his 
landlord  T.  B.  BolHns.  It  was  tried  at 
November  term,  1889,  ot  the  saperlor  court 
of  Harnett  county,  trafnre  A.itiuiBtJ»,  J. 
The  Issues  and  responses  were:  "(l)  Was 
the  deed  from  0.  H.  OoQeld  to  T.  B.  Rot- 
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Uns  made  to  hinder,  delay,  or  defraud 
creditors  of  C.  H.  Cofleld?  Anavrer.  Tes. 
(2)  Waa  T.  B.  Rollins  a  purchaser  of  the 
land  in  controTersy  for  value,  and  with- 
out notice  ol  any  fraud  In  said  purchase? 
A.  Tab.  (S)  Is  plataitlfl  the  ownor  In  fee  of 
■aid  land,  and  entitled  to  the  possession 
thereof?  A.  No.  (4)  What  damagfe  has 
plaintltt  sustained  by  reason  of  the  deten- 
tion of  saidlandby  defendant?  A.  None." 

The  plalntIS  and  defendant  RolllnB  both 
claim  title  to  the  loeas  la  quo  under  one 
C.  H.  Cofleld.  The  plaintiff  claimed  title 
by  mesne  conveyances  from  the  purchaser 
at  an  execution  sale  of  the  locaa  ia  quo  aa 
the  property  ol  satd  G.  H.  Cofldd,  under  a 
iudement  In  favor  of  F.  F.  Blalock  against 
saldC.  H.  Gofleld,  which  was  obtained  at 
spring  term,  1882,  of  Harnett  superior  court, 
and  docketed  In  said  court,  February  24, 
18S2.  Summons  Issued  in  the  Blalock  suit, 
January  13, 1080,  and  was  served  on  C.  H. 
CoAeld,deffiudant  Inthat  caee,  February  4, 
18S0.  Execution  Issned  on  tbe  Blalock  )udff- 
ment  SSth  of  February,  1883,  under  whl^ 
the  BtaerW  ol  Harnett  county  levied  on  the 
locua  io  quo,  and  returned  that  execution 
without  sale.   An  a.Uaa  execution  was  is- 
sued, under  which,  on  February  21,  1883, 
the  eberin  sold  the  locas  in  quo,  and  W.  E. 
Murcblson    became  the  purchaser,  and 
transferred  Ills  bid  to  F.  McK.  Murchlson, 
to  whom  the  sfaeritT  of  Harnett  county  exe- 
cuted a  deed  for  the  locua  in  quo.  Said  F. 
McK.  Murchlson  subsequently,  and  prior 
to  the  cominencemeut  of  this  action,  exe- 
cuted a  deed  fur  the  locaa  In  qao  to  the 
plaintiff,  Nixon,  dated  July  26,  1884.  The 
defendant  Rollins  claimed  title  under  G.  H. 
Cufield  by  a  deed  to  him  for  tbe  loeua  in 
aoo.  dated  May  1,1880,  and  registered  June 
24.  1880,  prior  to  the  doeketluff  of  the  Bla- 
lock Judgm^t  against  G.  H.  Osfleld,  and 
this  deed  the  plaintiff  read  In  evidence  be- 
fore resting  his  case.  The  plain  tiff,  after 
Introducing  upon  the  trial  his  proper  title 
Judgment  and  execution  in  theBlaluck  suit, 
under  which  the  locua  in  quo  was  sold  and 
purchased  by  plaintiff's  grantor,  offered  in 
evidence  both  parol  and  documentary  evi- 
dence tending  to  prove  that  on  May  1, 1880, 
C.  H.  Cofleld  was  Insolvent,  and  tending 
to  attack  the  deed  from  eaid  Cofleld  to  the 
defendant  Rollins  as  being  frandnleut.and 
Intoided  to  hinder,  delay,  and  defraud  the 
creoitors  of  G.  H.  Cofleld.  The  plaintilfahio 
offered  evidence  that  the  defendant  T.  B. 
RoUiBK  was  at  tbe  time  of  taking  the  deed 
from  C.  H.  Cofleld  the  son-in-law  of  0.  H. 
Cofleld,  and  evidence  tending  tn  show  that 
be  had  opportunities  of  knowing  hie  Insolv- 
ent condition.  The  plaintiff  also  offered 
evidence  tending  to  prove  that  about  the 
time  of  theexecutlon  of  the  deed  from  C.  H. 
Cofleld  to  T.  B.  Rollins,  and  before  then, 
the  financial  embarrassment  of  C.  H.  Co- 
fleld became  pnbllcly  known  In  Harnett 
county.  The  defendant  claimed  to  be  a 
bona  Mt  purchaser  for  value  of  the  locus 
£d  gaOt  and  without  notice  of  any  fraud- 
ulent Intent  on  the  part  of  C.  H.  Cofleld, 
and  offered  evidence  tending  to  establish 
this  d^ense;  and  after  plaintiff  had  Intro- 
duced his  evidence,  and  rested,  the  defend- 
ant BoUlns  Introduced  In  evidence  the 
depo^tlon  of  C.  H.  Cofleld,  who  died  since 
the  commencement  of  tfaUi  action,  and 
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whose  deposition  had  been  taken  In  behalf 
of  the  defendant,  and  filed.  In  his  deposi- 
tion satd  Cofleld  had  testifled  as  follows: 
"About  one  year  after  I  conveyed  the  176 
acres  to  T.  B.  Rollins  I  sold  to  blm  a  53- 
acre  tract  fur  sixty  dollars,  and  received 
the  cash  from  T.  B.  R<^]lna,  and  sfdd  sale 
was  not  made  in  fraud  of  Mrs.  Fannie 
Blalock  or  anyother  person.butwas  bona 
Sde  and  for  lull  and  valuable  considera- 
tion, it  being  land  of  veiy  Inferior  char- 
acter, being  very  hilly,  poorly  timbered, 
Ugbtand  inferiorsoll.and  according  to  my 
opinion  It  sold  for  Its  value,  and  that  It 
would  not  have  brought  more  at  public 
sale  for  cash."  Plaintiff  objected  to  the 
reading  of  the  deposition  to  the  Jury,  be- 
cause the  witness  undertakes  to  give  in 
e\idence  conclusions  of  law, such  assaying 
thedeed  to  Rollins  was  "bona  fide  and  not 
made  In  fraud  of  Mrs.  Blalock  or  any  other 
I^erson, "  etc.,  whereas  It  was  only  compe- 
tent for  blm  to  speak  of  tbe  facta  from 
which  the  character  of  the  transaction 
might  be  Inferred  by  the  Jury.  Objection 
was  overruled,  and  the  whole  of  tbe  depo- 
sition was  read  to  tbe  Jury.  Plaintiff  ex- 
cepted. 

The  defendant  T.  6.  Rollins  was  Intro- 
duced as  a  witness  In  his  own  behalf,  and 
plaintiff  objected  to  his  being  allowed  to 
testify  as  to  any  transaction  or  communi- 
cation between  nlm  and  C.  H.  Cofleld.  The 
court  overruled  plaintiff's  objection,  and 
the  defendant  Rollins  testified,  among  other 
things,  as  follows:  "I  am  a  sun-ln-law^  of 
C.  H.  Co^eld.  I  gave  him  sixty  dullars  cash 
for  the  land,  [/ocua  la  quo.']  Ithlnkl  gave 
full  value.  It  was  a  real  transaction." 
Plaintiff  excepted  to  the  evidence.  The  de- 
fendant Rollins  was  further  permitted  by 
the  court,  notwithstanding  plaintiff's  ob- 
jection, to  teetlhr  as  to  his  own  Intention, 
and  testified  as  follows:  "It  was  not  my 
Intention  to  defraud  anybody."  Rollins 
also  testifled  that  be  had  no  knowledge  of 
any  fraud  on  tbe  part  of  Cofleld,  and  no 
knowLedgeof  the  Blalock  suit  until  during 
its  pendeacy,  and  after  he  had  purchased 
this  land ;  that  he  resided  In  Wake  county 
at  the  time,  and  he  allowed  Cofleld  to  re- 
malnuponthe  land  because  bewaaold  and 
poor,  and  was  his  father-in-law,  but  there 
was  no  prior  stipulation  or  arrangement 
to  that  effect.  There  was  no  agreement 
forrent,and  Cofleld  paid  none.  There  was 
testimony  of  other  witnesses  that  fGOwas 
afalrprice  forthe  land.  Plalntlflexcepted. 

On  cross-examination  of  J.  B.  Grady,  a 
witness  tor  plaintiff.  In  response  to  o.ues- 
tions  put  to  wltmss  by  defendante*  coun- 
sel, Qrady  testified,  without  objection,  that 
C.  H.  Cofleld  was  a  member  of  tbe  legisla- 
ture, county  commissioner,  and  a  director 
In  the  penitentiary  board,  and  stood  very 
high.  On  redirect  examination  of  thiswlt- 
nese*  the  plaintiff  offered  to  prove,  In  reply 
to  defendants*  cross-examination  of  him, 
that  on  a  former  trial  between  Nixon,  the 
plaintiff,  and  C.  H.  Cofield  and  defendimt 
Bolllns,  about  another  tract  of  land,  tt 
was  testified  that  said  Cofield  had  forged 
a  deed..  Defendant  objected.  The  court 
sustained  the  objection,  and  plaintiff  ex- 
cepted. This  witness  Grady,  however,  was 
allowed  to  state,  In  response  to  a  question 
on  the  redirect  examlnation^hat  hedld 
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not  think  that  Cofleld  pomeflBed  that  hleh 
character  at  the  latter  part  of  hla  life. 
There  ^as  no  exception  to  the  Judge's 
charge.  The  jary  rendered  their  verdict  In 
favor  of  the  defendant,  as  shown  by  the 
record.  After  verdict  plaintiff  moved  for 
a  new  trial  on  the  fore^rolng  exceptlone  to 
evidence.  Rule  for  a  new  trial  discharged. 
Judgment  was  rendered  In  favor  of  defend- 
ant for  coata,  from  which  Judgment  plain- 
tiff ai>pealed. 

Code  N.  C.  §  600,  provides  that,  upon  the 
trial  of  an  action  or  tlie  hearing  upon  the 
merits  of  a  special  proceeding,  a  party  or 
a  person  Interested  In  the  event  shall  not 
foe  examined  as  a  -witness  In  his  own  be- 
half or  interest,  against  a  person  deriving 
bis  title  or  interest  from  a  person  de- 
ceased, concerning  a  personal  transaction 
or  communication  between  the  witness 
and  the  deceased,  except  where  the  per- 
sonal representative  of  the  deceased,  or  the 
person  so  deriving  title  or  Interest,  Is  ex- 
amined In  bis  own  beba1t,ortbe testimony 
of  the  deceased  Is  given  In  evidence  con- 
cerning the  aame  tranHcLction  orcommunl- 
cation. 

W.  A.  Qatbrie  and  W.  E.  Marcbison,  for 
appellant.   S.  P.  BaxtoOt  for  appellees. 

Avert,  J.,  (after  stating  the  facta  as 
above.)  It  is  not  necessary  to  pass  upon 
the  exception  to  so  macb  of  tfaedeposltlon 
of  C.  H.  CoHeld,  the  bargainor  In  tbe  deed 
alleged  to  be  fraudulent,  as  bears  upon 
the  question  of  his  good  faltb  In  execut- 
ing it.  The  finding  of  the  jury  In  response 
to  the  first  Issue,  that  It  was  made  to  de- 
fraud his  creditors,  eliminates  from  this 
discussion  the  conipeteney  of  testimony 
that  was  palpably  taarmlesa,  unless  the 
answer  to  that  Issne  bad  been,  **  No. " 

Tbe  deposition  of  Cofleld  waa  offered  for 
the  defendants,  and,  omitting  all  that 
waa  tbe  subject  of  exception,  his  testi- 
mony that  be  sold  the  land  to  T.  B.  Rol- 
lins for  $60,  which  waa  a  "full  and  fair 
consideration, "  waa  allowed  to  go  to  the 

tury  without  objection.  He  wa«  the  ac- 
:nowledged  common  source  of  title.  Tbe 
defendant  Rollins  claimed  from  bim  direct 
by  virtue  of  the  deed  of  May  1. 1880;  while 
the  plaintiff  claimed  through  mesne  con- 
veyances from  a  purchaaer  at  sheriff's 
sale,  made  February  21,  1883,  under  a 
Judgment  rendered  against  C'ofletd  at  the 
spring  term,  1882,  of  the  superior  court  of 
Harnett  county.  The  objection,  there- 
fore, to  allowing  the  defendant  Rollins  to 
testify,  at  a  anbsequent  stage  of  the  trial, 
that  he  paid  Cofleld  ftfO  for  the  land,  and 
that  was  fnll  value,  la  not  tenable,  be- 
cause "the  testimony  •  •  •  ofthed&- 
•ceased  person"  (Cofleld)  had  been  "given 
In  evidence  concerning  the  same  transac- 
tion," (the  price  paid,  and  Its  Inadequacy,) 
and  this  case  comes  within  the  exception 
contained  in  the  last  clause  of  section 
590  of  the  Code. 

Testimony  as  to  the  private  Intention 
of  a  person,  when  he  executes  a  deed,  is 
never  competent  for  the  purpose  of  chang- 
ing its  natural  and  obvious  meaning,  or 
adding  new  provisions,  when  Its  meaning 
Is  clear;  but  an  ambiguous  instrument 
can  beconatrued  by  parol  testimony  that 
dnea  not  contradict  It.    2  Whart.  Ev. 


98  935-989.  But  where  It  la  material  to 
know  whether  a  grantor  acted  in  good 
faith  In  making  a  deed,  or  the  moUveB  of 
th3  grantee  in  taking  the  benefit  of  tbe 
conveyance,  It  Is  now  an  estabUahed  mle 
that  either  may  testify  a«  to  bis  intent  In 
the  transaction.  Usually  drcnmstances 
that  take  a  wide  range  are  deemed  admis- 
sible to  throw  snsplcfon  upon  such  trans- 
actions, and  Impeach  the  Integrity  of  the 
parties  to  them ;  and,  if  a  wltnem  ia  com- 
petent to  apeak  at  all,  bis  mouth  cannot 
be  sealed  as  to  a  question  of  which  he  has 
peculiar  knowledge,  and  npon  which  the 
whole  ease  depends.  Tbe  mle  has  been 
laid  down  as  a  general  one,  applicable 
alike  In  dvll  and  criminal  cases,  that  a 
party  will  be  allowed  to  testify,  whenever 
his  Intent  Is  material,  subject  to  the  ex- 
ception already  stated  that  the  evidence 
Is  not  adroiasible  to  vary  tbe  terms  of  a 
written  instrument  by  which  he  is  bound. 
Whart.  Ev.  §§  88,  482,  985;  Bedell  v.  Chase, 
S4  N.  Y.  886;  Tracy  v.  McManns.  SB  N.  T. 
2B7:  Whart.  Horn.  SSSD. 

Particular  facts  are  not  admissible  to 
prove  the  reputation  of  a  party  or  wit- 
ness to  be  either  good  or  bad,  for  tbe  rea- 
sons that  they  do  not  necessarily  tend  to 
establish  a  general  character;  that  they 
confnse  the  Jury  by  raising  collateral  is- 
sues; and  especially  that  a  party  is  pre- 
sumed to  be  ready  to  defend  bis  own  gm- 
eral  reputation,  or  that  of  bis  witnesses, 
but  not  to  meet  specific  chargee  aealnst 
dther  without  notice.  Peterson  v.  Mor- 
gan,n6MaaB.S60;lWbart.Ev.S66;  State 
V.  Bollard,  100  N.  G.  488,  6  S.  E.  Rep.  ISl ; 
Barton  v.  Morphea,  2  Dev.  520.  We  think 
that  there  was  no  error  In  snattdnlng-  the 
objection  to  tbe  testimony,  wblcb  plaln- 
tttr  sought  t-o  eUdt  on  tiie  cross-examlna- 
lon  of  Orady,  to  the  effect  that  some  wit- 
ness had  teatlfled  on  the  trial  of  another 
action  that  C.  H.  Cofldd  bad  torved  a 
deed.  The  evidence  offered  waa  not  only 
incompetent  upon  tbe  grounds  ]nat  stat- 
ed, but  was  amenable  to  tbe  further  ob- 
jection that  it  was  mere  bearsay.  No  e>^ 
ror.  Affirmed. 

Taylob  v.  Hodobs. 
(Siqwcme  Court  cf  North  Carolina,  Xandi 

MoBTQAOB  OH  Crops— HiBULBsa  Erbok— Dkmaxd. 

1.  A  mortfrage,  ezeoDted  April  80. 18S7,  of  "bU 
my  entire  crop  to  be  made  oo  my  laodB  in  AverM 
boro  towQKbip, "  to  secure  a  aote  due  October  1, 
1887,  oonveys  the  tlUe  to  the  crop  of  I8S7. 

8.  When  an  Instrument  hBB  bees  oorreoUy  eon- 
Btnied  accordlDg  to  Its  terms,  It  Is  harmless  error 
to  admit  Incompetent  testlmooy  to  show  ita  luier- 
pretatlon. 

8.  A  creditor  need  not  demand  payment  of  his 
debt  before  brinfring  aotioB  ft»r  It  vrtm  thadoibiar 
bas  notified  him  that  be  will  not  pw. 

4.  When  the  jury  find  that  the  valae  of  the 
property  mortgaged  exceeds  the  amount  doe,  it 
should  be  provided  la  the  judgment  that  tbe  pro^ 
erty  mortg^^,  and  the  debtor  and  his  snretm  on 
the  replevin  bond,  should  be  discharged  on  the 
payment  of  the  snm  actually  doe. 

This  was  an  action  of  Claim  and  d^v- 
ery,  tried  before  Abmfikld,  J.,  andajniy, 
at  theNovember  term,  18tl9,  of  Harnett  su- 

pRrior  court. 

The  plaintiff  claimed  the  property  men- 
tioned in  his  complaint  by  virtue  ol  a  note 
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andchattelmortgace  bearing  dateAprtl  80, 
18S7.  Tbenote  was  glvea  for  **686  ponndu 
of  srood  white  cotton,  pt^abie  on  the  first 
day  ol  October"  at  the  same  year,  and 
nortKoice  waa  of  the  same  date,  payable 
attheeume  time;  and  tbe  description  of 
the  property  as  contained  In  the  mort^ajfe 
Is  as.  follows:  "I,  Burrelt  HodRes,  of  the 
county  of  Harnett  and  state  of  North 
Carolina,  am  Indebted  to  Jamea  A.  Tay- 
lor, of  said  county  and  state, In  tbe  som  of 
fire  hundred  and  ninety-five  pounrla  good 
white  cotton,  for  which  he  holds  my  note, 
doe  the  first  day  of  October,  1887,  and,  to 
secure  the  payment  of  the  same,  I  do  here- 
by convey  to  talm  these  articles  of  person- 
al property,  to- wit :   All  of  my  entire  crop 
to  be  made  on  my  lands  In  Averasboro 
tonniahlp,  Harnett  coanty,  N.  C;  one 
black  ox ;  six  head  of  cows ;  and  twenty 
Iiend  of  cows,— all  tbe  above  property  be- 
Ing  entirely  free  from  any  Incumbrance 
whatever, "  etc.   The  defendant  objected  to 
the  introduction  of  thenote  and  mortgage 
—First,  thattherewasa  material  variance 
between  the  allegations  of  the  complaint 
anil  the  evidence  offered;  and,  sdcoacf,  that 
the  tiescrlptiun  of  the  property  attempted 
t(i  be  conveyed  by  the  mortgage  was  so  In- 
definite, vague,  and  uncertain  that  no  title 
to  the  property  sftught  to  bo  recovered 
pasHed  to  the  plaintiff  by  virtue  of  the 
niortf^age;  and.  third,  that  the  mortgage 
attciupt«H)  to  convey  an  uuplanted  crop. 
The  objections  were  overruled, and  the  ev- 
idence admitted  by  tbe  court;  and  the  de- 
fendant excepted.  On  examination,  the 
plaintiff  was  asked  to  state  what  sort  of 
cotton,  whether  lint  or  seed  cotton,  was 
intuniJed  by  the  note,  and,  further,  the 
crop  uf  what  yearwas  Intended  to  be  cou- 
veye<l  by  the  mortgage,  to  which  the  de- 
femlaiitexcepted  upontheground  that  the 
written  instrument  could  not  be  varied  or 
explained  by  parol  testimony  in  that  way ; 
but  the  court  overruled  the  objection,  and 
allowed  the  plaintiff  to  give  the  explana- 
tions aalted  for.towhich  the  defendantex- 
cepted.    The  defendant  wns  introduced  as 
a  witness  in  his  own  behalf,  and  upon  cross- 
examination  was  asked  by  the  plaintiff  the 
crop  at  what  year  waa  intended  to  be  con- 
veyed by  the  mortgage,  to  which  tbe  de> 
fendant  objected ;  but  the  court  overruled 
the  objection,  and  required  the  defendant 
to  answer  the  question.   There  was  noev- 
iflencethat  the  plaintiff  everdemanded  the 
poasosKlon  ol  the  property  sought  to  be  re- 
covered In  thIeactIon,but  the  plaintiff  tes- 
tlfie<l  that  the  defendant  said  that  henever 
intended  to  pay  the  note  in  question,  but 
that  he  (plaintiff)  must  get  it  according 
to  law ;  and  the  defendant  set  up  a  coun- 
ter-claim in  the  action  against  the  plain- 
tiff for  ♦3.000,  alleging  «iat  the  plaintiff 
proinlaed  that.  If  defendant  would  sign 
the  note  and  mortgage  upon  which  this 
uctlun  was  based,  that  plaintiff  would  fur- 
nlMh  the  defendant  during  that  year  with 
all  the  farm  supplies  that  defendant  should 
ni>ed  ;  and  this  was  denied  by  the  plaintiff. 
Tlio  defendant  asked  the  Judge  to  charge 
the  Jury  as  follows:  "(1)  That,  as  there 
wfiH  no  evidence  that  the  plaintiff  ever  de- 
iiiaiirled  the  possession  of  the  property  of 
the  defendant  sought  to  be  recovered  In 
this  action  before  bringing  this  action 


against  tbe  d^endant,  that  tbe  plaintiff 
waa  not  aitltled  to  recover;  and  (2)  that 
the  description  of  tbe  property  as  con> 
tained  In  tbe  mortgage  was  so  nncertaln, 
indefinite,  and  vague  that  no  title  to  the 
property  passed  to  the  plaintiff  by  virtue 
of  said  mortgage. "  All  this  was  declined 
by  the  Judge,  hut  he  charged  tbe  Jury  that, 
as  the  plaintiff  had  teetifled  that  the  de- 
fendant had  said  that  he  would  not  pay 
tbe  debt,  that  therefore  a  demand  for  the 
possession  of  the  property  was  not  neces- 
sary before  bringing  the  snit,  and  that  the 
description  of  the  property  as  contained 
In  the  mortgage  was  sufficient  to  pass  the 
title  of  the  property  to  the  plaintltr.  Tbe 
following  are  the  only  Issues  that  were 
submitted  to  the  Jury  by  his  honor: 

"(1)  Whatisdefendantlndebtedtoplaln- 
tlff  on  the  note  and  mortgage  mentioned 
in  the  complaint?  Answer:  $60.57^,  and 
Interest  at  six  per  cent. 

"(2)  What  isplalntin  indebted  todelend- 
ant  on  the  counter-claim  ?  A.  Nothing. 

"(3)  What  is  the  value  of  tbe  property 
mentioned  in  the  claim  and  delivery?  A. 
K  stacks  fodder  •  17  60 

200  bushels  com   190  00 

6  head  of  cows   85  00 

1,700  poQods  seed  oottoo   51  00 

1838  80* 

Judgment:  "This  cause  coming  on  to  be 
heard  before  bis  honor,  R.  F.  Ahufikld, 
J.,  and  a  Jury,  and  tiie  Jury  having  found 
all  the  Issues  tn  favor  of  the  plalntm.  It  Is, 
upon  motion,  considered,  adjudged,  and 
decreed  that  theplalntlff  is  the  owner,  and 
entitled  to  the  possession,  of  the  property 
described  In  the  pleadings.  It  Is  further 
adjudged  that  the  plaintiff  recover  posses- 
sion of  said  property  from  the  defendant, 
or,  if  possession  cannot  be  bad,  then  he  re- 
cover of  the  defendant  and  O.  R.  Hodges, 
surety  on  his  replevin  bond,  the  value  of 
said  property,  to-wit,  $223.60.  It  is  fur^ 
ther  adjudged  that  the  plaintiff  recover  of 
the  defendant  the  costs  uf  this  action,  to 
be  taxed  by  tbe  clerk.  B.  F.  Abufibud,  J. 
S.C." 

J^.  P.  Jones  and  W.  E.  Mnrcbison,  for  ap- 
pellant. E.  C.  Smith,  for  appellee. 

Avery.  .T..  (a/Ker  statinsr  tbe  f»etB  as 
above.)  Therewos  no  question  raised  as  to 
the  identlticution  of  the  land  to  which  the 
description  in  the  mortgage  pointed;  and 
we  assume  that  the  deecriptlon  was  made 
certain  by  showing  where  all  the  lands 
owned  and  cultivated  by  the  defendant  in 
Averasboro  township,  Harnett  county,  N. 
C,  were  located.  Blow  v.  Vaughan,  10  S.  E. 
Rep. Si)1, (decldedatthlB term.)  OntheSOth 
of  April,  1887,  the  mortgage  was  executed  to 
secure  a  note  due  October  1,  1887;  and  for 
that  purpose  the  defendant  conveyed  "all 
of  my  entire  crop  to  be  made  on  my  lands 
In  Averasboro  township, ftc.  The  mort- 
gagor had  no  power  to  create  a  lien  on 
any  exceptthe  "crops  planted,  or  about  to 
be  planted,  in  the  year  next  following  the 
execution  of  the  conveyance.  **  Smith  v. 
Coor.  IMN.C.  139,7  S.  E.  Rep.  669;  Wooten 
V.  Hill.  98  N.  C.  49,  3  S.  E.  Rep.  846;  State 
V.  Garris,  98  N.  C.  733,  4  S.  E.  Rep.  633. 
The  inference  is  tlierefore  unmistakHble 
that  tbe  crop  of  the  year  1887  was  that  re- 
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torreH  to  and  conTeyed  by  the  deed,  and  that 
construction  la  supported  by  the  fact  that 
the  note  uecured  was  payable  on  the  let 
day  of  October  of  that  year,  when  the  crop 
was  maturing  dally.  Woodllef  v.  Harria, 
05  N.  C.  211 ;  Hountree  v.  Britt.  »4  N.  C.  104. 

ir  the  description  contained  In  the  deed 
was  falrlysusceptible  of  the  Interpretation 
we  have  Kf^en  to  It,  the  delendantwas  not 
Injured*  and  could  not  Justly  complain, 
even  If  the  Jndge  allowed  other  incompe- 
tent testimony  to  go  to  the  Jury  to  show 
what  crop  was  intended  by  the  partieB  to 
pass  by  the  mortf^a^.  whenhe  mi^ht  have 
Instructed  them  that  the  deed  would  create 
a  lien  on  all  the  crops  planted  by  the  de- 
fendant on  his  land  In  said  township  dur- 
inz  the  year  1887,  and  no  others.  Comron 
r.  Standland,  lOS  N.  C.  207,  9  S.  E.  Rep.  817. 
He  miffbt— perhaps  ought  to— hare  told 
the  Jury  that  the  defendant  admitted  In  his 
aiwwer  that  he  conveyed  the  crop  ol  1887, 
and  was  bound  by  that  admission. 

Where  the  debtor  notifies  the  creditor 
that  he  will  not  pa^  a  debt  due  him,  the 
law  does  not  require  the  latter  to  ko 
through  the  vain  foim  of  demanding  the 
debt  beloTe  brlnfttiur  an  action  to  recover 
it,  and  bis  honor  did  not  err  in  presenting 
that  view  of  the  law  to  the  Jury. 

The  Jury  find  that  the  sum  actually  due 
from  defendant  to  plalntltf  was  f50.37^, 
while  the  value  of  the  property  conveyed 
and  seized  was  f 223.50.  The  plaintiff  was 
entitled  to  the  possession  of  the  property 
tor  the  purpose  of  selling  to  satisfy  the 
debt.  If  It  was  not  paid;  but  be  had  no 
right  to  recover  the  full  value  of  the  prop- 
erty from  the  defendant,  and  the  sureties 
on  his  bond,  without  qualification  or  con- 
dition, when  the  Jury  had  ascertained  that 
a  smaller  sum  was  due.  Justice  KBAOE.In 
Bitting  T.  ThaxtoD,  72  N.  C.  541,  said:  "If 
there  Is  anything  settled  in  our  new  sys- 
tem, it  Is  that  there  fs  but  one  form  of  ac- 
tion. There  are  torte  and  contracts,  just 
AS  there  used  to  be,  but  there  are  not  sev- 
eral forms  of  action.  •  *  •  It  is  the 
transaction  that  is  to  be  investigated, 
withuut  regard  to  Its  form  or  name. " 
Walsh  V.  Hall,  66  N.  C.  233;  Wilson  v. 
Hughes,  94  N.  C.  182.  The  fact  is  found 
that  only  a  cffltaln  sum  remains  due,  and 
constitutes  a  lien  upon  themortgaged  prop- 
erty ;  and  the  law  cannot  be  so  construed 
as  to  permit  the  recovery  of  a  much  larger 
sura  than  the  debt  ascertained  to  be  due. 
Set-tion  324  of  the  Code,  as  amended  by 
chapter  50,  Laws  1885,  prescribes  a  form  of 
replevin  bond  peculiarly  adapted  to  those 
caees,  where  the  title  to  specific  personal 
property,  such  as  horses,  is  the  only  qi^es- 
tlon  at  Issue,  and  the  full  valueof  the  prop- 
erty is  the  just  alternative  allowance  as 
damages,  when  the  property  is  not  deliv- 
ered. But  where  the  action  is  brought  by 
a  mortgagee,  who  seizes  to  sell  and  satisfy 
the  debt,  or  a  coanter-claim  is  set  up,  the 
court  has  the  power  to  so  frame  Its  Judg- 
ment as  to  do  Justice,  and  prevent  oppres- 
^on.  Wilson  v.  Hughes,  supra. 

The  court  should  have  adjudged  that  the 

{>1aint1fr  recover  the  specific  property,  and, 
t  possession  could  not  be  had,  then  the 
penal  sum  named  in  the  bond  of  thedefend- 
ant  and  his  sureties,  with  a  proviso  that 
the  specific  prui)erby  should  be  relieved  of 


the  lien  and  liability  to  sefsnre  and  sale, 
and  the  defendant,  and  the  sureties  on  his 
bond,  discharged  from  their  obligation 
growing  out  of  Us  execution  by  the  pay- 
ment of  f50.87)j,the  sum  actually  dne,  with 
interest  from  the  beginning  of  the  term  at 
which  the  verdict  was  rendered,  and  costs 
of  the  action.  The  Judgment  must  be 
modified  accordingly.  Modified  and  af- 
firmed. 


RouNTREE  et  al.  X.  Dixon. 

{Supreme  Court  of  North  <7(troIlna.  Mandi  8, 
1890.) 

WtLt»— CoHgcmironoN— PowEHB. 
A  provision  in  a  wUl  that  testator's  wife 
*'8faall  hold,  use,  ocoupy,  and  enjoy  my  entire  es- 
tate, both  real  and  personal,  aa  I  nave  doae  here- 
tofore, to  care  for  my  children  in  the  same  waj, 
dnring  her  natural  life, "  and  that  she  may  allot  to 
each  child  Its  pro  rata  share,  does  not  give  the 
wife  power  to  create  debts  charaeable  against  the 
estate.   Davis  and  Clabk,  JJ.,  diBsenttog. 

Appeal  from  superior  court,  Greene  coon- 
ty;  Jaues  C.  MacRab,  Judge. 

Action  by  Rountree  &  Co.  against  S.  R. 
Dixon.  Judgment  was  rendered  for  plain- 
tiffs, and  defendant  appealed. 

W.  R.  Allen  and  UtroDg,  Gray  A  Sttuups, 
for  appellant.  0.  M.  dtindaajf  and  Geo. 
Rountree,  for  appellees. 

Mbrrimon,  C.  J.  It  appears  that  some 
time  after  the  month  of  January,  18S2,  F. 
W.  Dixon,  of  the  county  of  Greene,  died, 
leaving  a  last  will  and  testament,  which 
was  duly  proven,  and  the  following  la  a 
copy  of  such  parts  thereof  as  It  Is  necsetr- 
sary  to  interpret  in  this  action:  "Item.  It 
is  my  will  and  desire  that  my  beloved  wife, 
Sallle  R.  Dixon,  shall  hold,  use,  occupy,  and 
enjoy  my  entire  estate,  both  real  and  per- 
sonal, as  I  have  done  heretofore,  to  care 
for  my  children  In  the  same  way,  during 
her  natural  life,  with  power  to  dispose  ot 
any  surplus  stock  or  farming  Implemraita 
she  may  find  as  unnecessary  in  carrying 
on  the  farm,  and  apply  theproceeds  of  sncfa 
sale  to  the  support  of  herself  or  family ;  to 
hare  no  public  sale  of  my  property ;  to  act 
as  her  better  judgment  may  dictate  to  her 
in  the  management  of  my  estate  and  chil- 
dren, with  authority  at  ber  death,  if  any 
of  our  children  should  be  minors,  to  choose 
for  them  a  guardian  to  take  chaise  of  their 
portion  of  my  estate.  Item.  I  leave  It  at 
the  discretion  of  ray  beloved  wife,  Sallle  R. 
Dlxou,  as  my  children  shall  arrive  at  the 
age  of  twenty-one  years,  to  allot  to  them 
at  her  pleaaureeuch  portion  orpart  as  she 
may  choose  to  do,  not  to  exceed  their  pro 
rata  of  my  estate.  Item.  And,  lastly,  l  do 
constitute  and  appoint  my  beloved  wife, 
Sallle  R.  Dixon,  my  lawful  executrix  to  all 
intents  and  purposes,  to  execute  this  my 
last  will  and  testament,  according  to  the 
true  Intent  and  meaning  of  the  same,  and 
every  part  and  clause  thereof,  hereby  re- 
voking and  declaring  utterly  void  all  other 
wills  and  testaments  by  me  heretofore 
made. " 

The  following  1b  a  copy  of  the  flndlnga  of 

facts  and  Judgment  of  the  court:  "This 
cause  coming  on  to  be  heard  upon  the 
pleadings  and  admissions,  and  being  sub- 
mitted to  the  presiding  Judge,  (a  Jury  trial 
being  waived,)  the  following^  facts  are 
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fonnd. — the  heirs  at  law  adopting  the  an- 
swer of  the  defendant  8.  B.  XHxon:  (1) 
That  the  d^endant  S.  R.  Dixon  is  the 
widow  of  F.  W.  Dixon,  deceased,  and  the 
other  defendants  ctre  his  children  and  belrs 
at  law,  and  the  said  defendant  the  execu- 
trix of  the  laistwill  and  testament  of  F.  W. 
Dixon,  deceased,  which  has  been  daly  ad- 
mitted tu  probate,  and  letters  testament- 
ary have  been  granted  to  her.  (2)  That 
the  defraidant  S.  B.  Dixon  executed  the 
note  set  ont  In  the  complaint  to  W.  U.  Dall 
&  Bro.,  Id  settlement  of  a  debt  Incnrred  by 
her,  nnder  the  provisions  of  said  will,  for 
the  Bnpxmrt  of  herself. and  children,  and  In 
the  management  and  cnltiTatlon  of  the  es- 
tate of  her  testator.  fS)  That  said  note 
was  assigned  to  plaintiffs  by  the  payees, 
with  notice  as  aforesaid,  and  no  part 
thereof  has  been  paid.  It  appearing  to  the 
coort  that,  under  the  prOTislons  of  said 
will,  the  defendant  8.  B.  Dixon  had  a  Ufe- 
eatAte  in  the  said  estate  (or  the  nse  of  her- 
self  and  chlldrra,  with  power  to  dispose  of 
certain  surplus  personal  property  for  their 
said  use  and  support,  and  with  full  power 
to  hold,  use,  occupy,  and  enjoy  the  entire 
estate  of  the  teetator  as  he  had  done,  and 
to  care  for  the  children,  and  to  act  accord- 
ing to  her  own  Judgment  In  the  manage* 
ment  of  said  estate,  the  presiding  Judge  is 
of  the  opinion  that  the  said  8.  K.  Dixon, 
executrix  and  trustee  for  the  purposes 
named  in  said  will,  had  power  to  contract 
debts'  for  necessary  expenses  In  the  man- 
agement and  cultivation  of  the  estate  of 
her  testator,  and  tor  the  support  of  herself 
and  children,  and  tbatsald  debt,  when  con- 
tracted, became  a  charge  upon  the  said  es- 
tate, naland  i»erRonal,  subject  to  all  rights 
of  homestead  and  personal  property  ex- 
emptions. It  is  therefore  considered  and 
adjumfed  that  the  plaintiffs  recover  of  the 
defendant  8.  R.Dlxun  the  sum  of  fonr  hun- 
dred and  forty-one  dollars  and  twenty-two 
cents,  ($441.22,)  with  Interest  thereon  at 
dgrbt  per  cent,  from  March  12, 1887,  until 
paid,  and  the  same  Is  declared  to  be  a 
charge  upon  the  estate  of  her  testator, 
both  real  and  personal.  It  is  further  ad- 
judged that  If  the  Judgment  here  rendered 
be  nut  paid  on  or  before  January  1, 1S90, 
that  D.  W.  Patrick  be  appointed  commis- 
sioner to  sell  real  and  personal  estate,  or 
so  much  thereof  as  may  be  necessary  to 
dlscbai^sald  Judgment;  and  one  for  the 
same  amount,  rendered  at  this  term,  In 
favor  of  Elliott  Bros.,  plaintiffs,  against 
the  defCTdants  In  this  action,  after  having 
the  homestead  and  personal  property  ex- 
emptions allotted  to  said  S.  R.  Dixon  and 
Infants,  according  to  law,  and  report  said 
sale  to  the  next  term  of  the  superior  court 
of  Greene  county  for  confirmation.**  The 
defendants,  having  excepted,  appealed  to 
this  court. 

We  are  of  opinion  that  the  court  below 
misinterpreted  the  material  clause  of  the 
will  of  F.  W.  Dixon,  the  deceased  testator, 
and  erroneously  gave  Judgment  charging 
the  estate,  personal  and  real,  with  the 
debt  erf  the  plaintiffs.  The  testator  does 
not,  by  the  elanse  in  question  of  his  will, 
derlse  to  his  wife  an  estate  for  her  life,  or 
any  estate  in  his  real  property,  or  give  to 
her  absolntHy  his  personal  property.  The 
Ungnage  employed  Is  not  appropriate  to 


create  such  estate,  nor  does  a  purpose  to 
do  so  appear  from  the  terms  or  obviuis 
purpose  of  the  will.  The  testator  directs 
that  his  wife  "shall  hold,  use,  occupy,  and 
enjoy"  all  his  propertr,  as  he  did  in  bis 
Ufe-tlme,  for  a  specified  purpose, — that  of 
carlnsr  for  his  children  In  the  same  way  he 
had  done,  while  she  should  live.  It  is  not 
said  that  she  shall  have  or  own  the  land, 
may  sell  It  or  any  part  of  It,  or  dispose  of 
It  at  all  for  any  pnrpoee,  except  that  she 
may.  In  her  discretion,  "allot"  to  each  of 
his  children,  as  he  or  she  shall  come  of 
age,  his  or  her  pro  rata  share.  8he  Is  to 
"hold"  the  property,— that  Is,  have  ex- 
clusive control,  direction,  and  superin- 
tendence of  It;  she  is  to  "use"  it,— that  is, 
cultivate  and  apply  it  forthepurposespec- 
ifled;  she  is  to  "occupy"  It,— that  Is,  live 
on  it  with  her  children,  servants,  and  em- 
ployee; she  is  to  **^Jo7*  It,— that  Is, 
nave  benefit  of  and  devote  It  as  her  hus- 
band bad  done  in  his  Ufe-tlme,  in  caring 
for  herself  and  his  children.  He  made  and 
used  and  sold  his  crops,  (he  did  not  sell 
tfae  land,)  and  devoted  them  to  their  sup- 
port. The  wife  is  expressly  Invested  with 
power  to  **  dispose  of  any  surplus  stock  or 
farming  Implements  she  may  find  as  un- 
necessary In  carrying  on  the  farm,  and  ap- 
ply the  proceeds  of  snch  sale  to  the  sup- 
port of  hers^f  and  family. "  The  power  to 
sell  the  surplus  crops  is  Implied  by  Uie 
right  to  "pse"  and  enjoy"  the  property. 
Thore  Is  nothing  going  to  show  that  the 
testator  intended  that  his  wife  should  sell 
the  property,  real  or  personal,  that  he  leit, 
except  the  surplus  stock  or  farming  Im- 
plements ; "  and  it  Is  slngnlttr  that  he  did 
not  invest  her  with  general  power  to  sdl 
any  part  or  all  of  the  proi>erty,  If  he  in- 
tended she  should  do  so.  He  thought  of 
and  had  in  his  mind  the  subject  of  power 
of  sale,  because  he  gave  it  to  a  limited  ex- 
tent, and  created  a  general  power  to  "al- 
lot" the  land  to  his  children  in  the  case 
specified.  He  knew  what  the  power  to 
sell  meant.  The  clause  of  the  will  under 
consideration  strongly  suggests  that  tfaa 
testator  believed  he  left  property  abundant- 
ly sufficient,  under  the  superintending  care 
and  control  of  bis  wife,  in  whose  Judg- 
ment and  business  capacity  it  Is  clear  he 
had  great  confidence,  to  support  and  rear 
his  family,  and  that  he  did  not  think  of  or 
intend  a  sale  of  any  part  of  It.  He  In- 
tended, for  tbe  purpose  of  keeping  his  fam- 
ily together,  that  his  property  should  re- 
main under  the  control  of  bis  wife.  A 
power  to  sell  it  would  be  Inconsistent 
with  and  subversive  of  his  general  chief 
purpose  In  making  a  will,  and  cannot  be 
allowed  by  mere  Implication.  If  the  wife 
may  sell  a  part  of  it  In  her  discretion,  she 
might  sell  the  whole  of  it,  and  the  family 
might,  in  a  brief  while,  be  homeless, — the 
very  thing  the  tt^tator  intended  to  pro- 
vide against  and  prevent.  And,  fur  the 
like  reason,  the  testator  did  not  Intend 
that  his  wife  should  create  debts  chargea- 
ble against  the  property.  He  expected 
that  by  good  husbandry  and  management 
the  land  would  support  his  family  as  it 
had  done  In  hts  lifo-tlme.  It  Is  said,  how 
are  repairs  on  the  farm  and  crops  to  be 
made,  and  possible  pressing  wants  of  the 
family  to  be  supplied,  If  debl 
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created  cbargeable  on  the  property  ?  The 
obvloDB  answer  Is,  the  testator  did  not  so 
Intend  and  provide,  and  It  Is  not  the  prov- 
ince of  the  court  to  make  the  testator's 
will,  to  supply  a  provision  In  It,  or  pro- 
vide for  a  posHlble  case  he  did  not  think  of 
or  contemplate;  it  can  only  decide  what 
the  will  Is, —  what  is  expressed  therein. 
For  the  reasons  stated,  the  wile  and  exec- 
ntrix  in  this  case  had  no  anthtirity  to  cre- 
ate debts  chargeable  against  the  property 
of  the  testator.  11  merchants  and  others 
allow  her  to  create  debts,  they  have  their 
remedy  against  her  and  her  own  property, 
not  flKalnst  that  of  the  testator;  he  de- 
voted it  to  bis  family  in  the  way  already 
indicated.  ThewUl  contemplatestbat  the 
crops  produced  on  the  land  from  year  to 
year  shall  supply  means  to  purchase  such 
necessary  things  for  the  family  and  the 
farm  as  cannot  be  produced  on  the  land. 
Beyond  such  crops,  and  the  proceeds  of 
sales  "of  any  surplus  stock  or  farming  tm- 
plementB,''  the  wife  as  such,  or  as  execu- 
trix, has  no  power  to  charge  the  property 
of  her  testator,  nor  has  the  conrt  for  the 
like  reason.  The  appellees  relied  In  part 
on  Cannon  v.  Robinson,  67  N.  C.  53.  That 
ease  is  badly  reported,  and  it  does  not  ap- 
pear from  it  what  the  clause  of  the  will 
Interpreted  provided.  On  looking  to  the 
will  in  the  papers  on  file,  we  find  that  the 
testator  expressly  devised  to  bis  executors 
certain  lands  in  trust  for  the  use  and  ben- 
efit of  his  wife  and  others  named,  and  di- 
rected that  the  executors  have  them  culti- 
vated "by employing  tree  labor, "etc.  The 
wife  and  others  did  not  live  on  the  land, 
nor  was  any  fund  provided  for  emplojing 
laborers,  nor  was  any  personal  property 
given  the  executors,  euch  as  horses,  mules, 
and  other  thinfrs  necessary  to  the  cultiva- 
tion of  the  lauds.  It  was  manifest  that 
the  testator  Intended  that  his  executors 
should  make  debts  for  the  purposes  speci- 
fied. That  case  Is  essentially  diSerent 
from  this,  and  so  are  all  the  eases  cited  by 
the  appellees*  counsel.  There  Is  error.  So 
much  of  the  Judgment  appealed  from  as 
directs  a  sale  of  the  personal  and  real  prop- 
erty of  the  testator  must  be  reversed,  and 
in  other  respects  it  will  remain  undis- 
turbed. To  that  raid  let  this  opinion  be 
certified  to  the  superior  court.  It  la  so  or- 
dered. 

Datis  and  Giabk,  JJ.,  dissent. 


Gore  v.  Townbend  et  ui. 

(Supreme  Court  of  Knrth  CaroUnn.   April  7, 
1890.) 

HCSBAND  AND  WlPE — MOBTOAOES  —  EXOSBBATIOH 

OF  Dower. 

1.  Where  awife  joined  her  husband  in  a  mort- 
gage coQTeylne:  bis  land,  together  with  perBonal 
property  belonging  to  him,  to  secnre  his  debt,  and 
afterwards  the  husband  atone  executed  a  second 
mortgage,  conveying  the  same  and  other  persooBl 
property,  to  secure  a  second  note  executed  by  bim, 
and  before  the  personal  property  was  sold  directed 
that  tho  proceeds  of  sale  of  the  personal  property, 
except  80  much  as  should  arise  from  the  sale  of  a 
mule  aod  wagon,  about  which  there  was  so  direc- 
tion, should  be  applied  to  the  payment  of  the  debt 
secored  by  the  seooud  mortgage,  hettJ,  that  the 
fond  arising  from  the  sale  of  the  mule  and  wagon 
should  be  paid  upon  the  debt  secured  by  the  first 


mortgage  in  exonMratioa  of  the  wife's  Inchoate 
dower  Interest. 

2.  The  inchoate  right  of  the  wife  to  dower  Id 
her  huBbaod's  land,  under  Code,  o.  58,  baa  a  pres- 
ent value  as  property,  depending  on  the  ages, 
health,  and  bablta  of  both,  and  other  oiroumstances 
competent  to  show  the  probabilities  as  to  the  length 
of  life  of  each;  and  when  she  tnoombers  it  by  join- 
ing in  a  mortgage  ot  Us  lud  to  seonre  his  debt  she 
becomes  his  enre^. 

S.  The  mortgagee  cannot,  because  the  husband 
failed  to  direct  the  application  of  the  fund  arising 
from  the  sale  of  the  mule  and  wagon,  apply  it  In 
discharge  of  the  debt  aeeured  by  the  second  mort- 
gage, but  must  pay  it  on  that  secured  by  the  first 
mortgage,  for  which  the  property  Is  prtmiirtly  Usr 
ble,  and  iu  exoneration  of  the  wife's  aower. 

(SylUibua  by  the  Court.) 

This. was  a  civil  action  tried  before 
Shipp,  J.,  at  the  fall  term,  1889,  of  Rolv»- 
son  superior  court,  and  was  broach  t  to 
foreclose  a  mortgage  set  out  In  the  plead- 
ings. The  mortgage  was  executed  to  se- 
cure a  note  for  ¥750,  dated  19th  of  March, 
1884,  and  was  made  the  same  day,  and  in 
addition  to  the  land  conveyed  therein, 
which  was  the  individual  property  of  D. 
L.  Townsend,  two  mules  and  one  wason 
were  also  mortgaged  therein  to  secure 
said  debt,  which  was  the  individual  debt 
of  said  Townsend.  One  of  the  mnlee  died 
subsequently.  The  land  was  acquired  by 
D.  L.  Townsend  in  1884,  and  he  Intermarried 
with  the  feme  defendant  In  1B76,  and  they 
were  then,  and  have  been  ever  since,  citi- 
zens and  reeldaats  of  this  state,  and  it  is 
on  the  land  on  wblch  tfa^  wwe  UtIdc  at 
the  time  that  they  executed  the  mortfcase, 
and  on  which  they  are  now  llvlnff.  and 
neither  of  said  defendants  own  any  other 
land  in  the  state  of  North  Carolina.  On 
the  12th  of  March,  1887.  D.  L.  Townsend. 
to  secure  further  advances  from  plaintiff, 
executed  his  note  for  f  1,119.10,  due  on  the 
Ist  day  of  January,  1S88,  and  secured  same 
by  a  mortgage  on  personal  property  ttaa«- 
in  set  out,  of  even  date  with  the  no1».  in 
which  was  included  the  mule  and  wagon 
also  conveyed  in  first  mortgage.  About 
January  1, 188H,  it  was  mutually  agreed 
between  plaintiff  and  defendant  U.  Li. 
Townsend  that  all  the  property  conveyed 
in  the  second  mortgage,  dated  12th  of 
March,  1887,  sbonld  be  sarrendered  to 
plaintiff,  and,  on  a  sale  thereof  on  the 
best  terms  possible,  the  proceeds,  except 
mule  and  wagon,  were  to  be  credited  on 
note  and  mortgage,  dated  12th  of  March, 
1887;  the  defendant,  D.  L.  Townsend,  how- 
ever, not  giving  any  directions  as  to  how 
the  proceeds  of  the  sale  of  the  male  and 
wagon  above  referred  to,  conv^ed  Id 
both  mortgages, weretobe  applied.  This 
property.  Including  the  mule  and  waffon, 
was  sold,  and  the  proceeds  of  sale  of  mule 
and  wagon,  amounting  to  $144.10,  were 
applied  by  D.  L.  Gore  to  the  note  and 
mortgage  dated  March  12,1887.  The  mule 
and  wagon  were  the  property  of  D.  L. 
Townsend  at  the  time  of  the  execution  of 
both  mortgages.  The  feme  defendant 
joined  with  her  hnshand  in  the  execnttoa 
of  the  mortgage  of  1S84,  and  her  prt^  ex* 
aminatlon  was  regularly  taken.  There 
was  a  verdict  in  response  to  the  issues 
submitted  to  the  Jury  as  to  the  value  of 
the  land,  as  appears  in  the  record.  Upon 
these  facts,  a  trial  by  Jury  being  waived. 
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except  as  to  the  ralne  of  the  land,  hte  htm- 
or  was  opinion  that  theftroed^enclant, 
having  Joined  In  the  execution  ol  the  mort- 
gage conTeying  her  husband's  land,  be- 
came a  surety  to  the  debt,  and  the  pro- 
ceeds of  the  sale  of  the  male  and  wagun, 
amounting  to  $144.10,  should  be  applied  as 
of  January  1, 1888,  the  time  of  sale,  to  the 
note  and  murtgafte  of  March  19, 1884,  and 
■o  adjudged,  and  the  plaintiff  excepted. 

T.  A.  MeNein  and  S.  C.  Weill,  for  plain- 
tiff.  W.  F.  French,  for  defendanta. 

Avert,  J.,  {after  Bt&ttng  the  facts  as 
above.)  In  all  cases  where  the  wife  exe- 
cutes a  mortgage  on  her  property  for  her 
huKband'e  debts,  or  for  money  loaned  to 
him, It  Is  well  settled  that  sheoceupies  the 
poHitlon  of,  and  is  entitled  to  all  the 
riglite  and  privUeget*  of,  surety  for  ber 
husband.  Kelly,  Cont.  Mar.  Worn.  105. 
She  "asHumes,  In  the  eye  of  a  court  of  eq- 
uity, the  character  of  a  surety  for  the  hus- 
band. Properly  speaking,  she  is  not  a  sure- 
ty, but  siie  is  so  called  by  analogy.  She 
haa  a  title  to  call  upon  the  husband  to 
exonerate  her  estate  from  the  debt."  1 
Bish.  Mar.  Worn.  S  604;  Purvis  r.  Carsta- 
phan,  78  N.  C.  S75.  It  te  true  that  the  In- 
choate right  of  dower  was  never  consid- 
ertfd  ail  estate  or  interest  In  acourtof  law, 
which  did  not  even  concede  the  power  of 
the  widow  to  convey  her  nnasslgned 
dower  after  the  right  had  become  consum- 
mate by  the  husband's  death,  but  she 
might  make  a  contract  for  the  sale  that 
woold  be  enforced  in  a  court  of  equity. 
Potter  T.  Everitt,  7  Ired.  Eq.  162;  Bayler 
V.  Com.,  40  Pa.  St.  87.  It  must  be  remem- 
bered, however,  that  the  discussion  of  the 
nature  of  the  wife's  interest  In  her  hus- 
band's land  has  assumed  a  new  phase 
since  the  enactment  of  the  law  restoring 
the  common-law  right  of  dower  in  North 
Carolina.  In  Owathmey  v.  Pearce,  74  N. 
C.  308.  Justice  READR,afterciting Purvis  v. 
Carstaphan  as  establishing  the  doctrine 
that  the  wife,  when  she  Joins  her  husband 
in  a  mortKUffe  of  her  separate  property  to 
secure  his  debt,  sustains  the  relation  of  his 
surety  in  that  transaction,  says,  in  refer- 
ence to  the  former  case :  **  Here  the  wife 
Joined  her  husband  In  the  conveyance  of  bis 
land  in  trust  to  pay  his  debt,  in  which 
land  she  had,  under  our  dower  statute,  a 
vested  rlf^ht  to  dower,  to  be  allotted  alter 
her  husband's  death ;  and  she  Joined  In 
the  deed  fur  the  purpose  of  binding  her 
dower.  After  her  husband's  death,  the 
whole  land,  her  dower  included,  was  sold 
nnder  the  trust-deed  to  pay  the  debt. 
This  made  the  wife  a  creditor  of  ber  hus- 
band's estate  to  the  amount  of  the  value 
of  her  dower  In  the  land. "  The  dower 
statute  referred  to  by  the  court  was  the 
act  of  1868-^9,  (chapter  93,  §§  82-37.)  and 
was  substantially  the  same  as  sections  2102, 
2104,  2106,  and  2107  of  the  Code;  and  there- 
fore, if  the  inchoate  right  to  dower  was  a 
"vested  right,"  thea  It  is  of  equal  dignity 
and  Importance  now,  and  the  mortgage  in 
which  the  defendant's  wife  joined  in  the 
preseut  f*ase  passed  an  Interest  that  Im- 
puted additional  present  value  to  the 
murtgagee's  security  in  proportion  to  the 
worth  of  her  life-estate  in  one-third  of 
the  luid,  estimated  according  to  the  Ilfe- 
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tables,  or,  certainly,  to  a  sum  tiint  an  ex- 

Sert  could  ascertain,  having  as  datu  tor 
is  calculation  the  value  of  the  land  and 
the  chances  of  survivorship  on  her  part 
after  the  husband's  death.  Although  iu 
Gwathmey  v.  Pearce,  supra,  the  wife  was 
declared  a  creditor  of  the  husband's  estate 
after  his  death  to  the  value  of  her  dower, 
the  ruUog  could  have  been  sustained  only 
on  the  principle,  upon  which  it  is  explicitly 
made  to  rest,  that  the  wife  was  a  surety, 
and  she  did  not  sustain  that  relation  to 
the  original  contract  because  her  husband 
died,  but  because  she  signed  a  deed  that 
subjected  her  Interest  in  the  land  conveyed. 
It  would  seem,  therefore,  that  this  court 
has  settled  the  principle  that  the  wife,  by 
Joining  In  a  mortgage  of  the  husband's 
land  to  secure  his  debt,  becomes  then  a 
surety,  and  in  case  she  survive  htm,  and 
the  land  is  sold  to  satisfy  the  debt,  she  be- 
comes also  a  creditor  to  the  value  of  the 
life-estate.  The  language  of  sections  2100 
and  2107  of  the  Code  seems  to  recognize 
the  right  duiing  the  husband's  life  as  a 
valuable  Interest,  that  may  pass  by  a 
conveyance,  rather  than  naked  right,  that 
the  claimant  may  be  barred  by  the  estop- 
pel of  her  deed  from  enforcing;  and  this 
interpretation  follows  the  line  of  more 
modem  legislation  to  make  every  valua- 
ble Interest  transferable  and  convertible 
into  money,  while  It  is  in  accord  with  the 
older  idea  that '  the  claim  of  the  wife  to 
dower  Is  favored  by  the  law.  While  there 
is  conflict  f>l  opinion  as  to  the  nature  and 
qualities  of  the  wife's  Inchoate  interest, 
tiiere  is  much  authority  that,  either  direct- 
ly or  Indirectly,  sustains  the  view  ad- 
vanced by  this  court,  apart  from  any  pe- 
culiarity In  the  language  of  our  statute; 
and  it  Is  jitrongly  supported,  too,  by  anal- 

^he  right  of  exoneration  In  equity 
grows  out  of  the  suretyship,  and  must  ex- 
ist BO  soon  as  the  Interest  conveyed  la 
about  to  be  subjected  to  sale,  and  It  ap- 
pears that  there  Is  a  fund  or  property 
belonging  to  the  principal  debtor  equally 
liable  with  such  interest  for  the  debt.  The 
contract  of  suretyship,  or  the  conveyance 
of  one's  property  to  secure  the  debt  of  an- 
other, is  a  transaction  primarily  between, 
not  the  principal  and  the  sure^,  but  the 
surety  and  the  third  person.  2  Bish.  Mar. 
Worn.  §  370.  In  BuUard  v.Briggs,  7  Pick. 
533,  it  was  held  that  the  relinquishment  of 
the  right  of  dower  was  a  valid  considera- 
tion for  the  conveyance  of  the  equity  of  re- 
demption, even  as  against  the  claim  of 
creditors;  and  Parkgb,  C.  J.,in  discussing 
the  nature  of  the  wife's  interest  during  the 
husband's  life,  says:  "The  consideration 
for  this  Intended  settlement  on  the  wife 
was  her  right  of  dower  in  the  estate, 
which  the  husband  was  about  to  mort- 
gage. Without  her  relinquishment,  he 
could  not  raise  the  money  wanted  for  his 
support  and  his  debts.  His  days  were 
numbered  by  intemperance  and  disease. 
Though  she  had  no  actual  estate  In  tne 
dower  during  the  life  of  her  husband,  yet 
she  had  an  Interest  and  a  right  of  which 
she  could  not  be  dlveuted  but  by  her  con- 
sent or  crime,  or  her  dying  before  her  hus- 
band. It  was  a  valuable  interest,  which 
Is  frequently  the  subject  ol  contract  and 
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b^Kaln.  It  1b  an  Intereet  which  the  law 
recognizes  as  the  subject  of  conveyance  by 
fine  in  England,  aud  by  deed  with  ub. 
In  Vartle  v.  Underwood,  18  Barb.  661,  the 
court  held  that  "the  wife's  Inchoate  right 
of  dower  In  the  husband'e  laud  follows 
the  surplns  moneys  raised  by  a  sale  In  vir- 
tue of  the  power  of  sale  In  a  niortgageexe- 
cutcd  by  her  with  her  hoBband,  and  will 
be  protected  against  lAe  claims  of  the 
husband's  creditors,  by  dlrectlnfr  one- 
third  ot  such  surplus  moneys  to  be  Invest- 
ed, and  the  interest  only  to  be  paid  to  the 
creditors  during  the  Joint  lives  of  husband 
and  wife. "  See,  also,  Denton  v.  Nanny,  8 
Barb.  618.  In  the  later  case  of  Wedge  v. 
Moore,  6  Gush.  8,  Chief  Justice  Shaw  deliv- 
ering the  opinion  of  the  court,  It  was  held 
that  where  the  husband  executed  three 
mortgages  upon  his  land,  fals  wife  Joining 
only  In  the  second  one,  she  was  entitled,  aft- 
er his  death,  to  dower  against  the  third 
mortgagee,  whohadpald  thedehts  secured 
by  tlie  two  first  mortgages.  In  the  case  ot 
Keliy  V.  Harrison,  2  Johns.  Cas.  29,  the 
court  held  that  a  wife  who  remained  a 
subject  of  Great  Britain,  while  her  huB- 
bandtoolc  part  wltb  the  colonies  In  the  Rev- 
olution, was  entitled  to  dower  after  the 
death  of  the  husband  In  all  land  acquired 
by  the  husband  up  to  the  beginning  of  the 
wg,r.  Kent,  J.,  says:  "But  the  right 
could  not  attach  till  the  land  was  pur- 
■chased,  and  I  distinguish  between  the  ca- 
pacity to  acqnlre  and  the  veiled  right. 
The  Revolution  took  away  the  one,  and 
did  not  impair  the  other."  Scrlbner,  In 
his  work  on  Dower,  (volume  2, p.  8,)  says: 
"Although,  therefore,  an  Inchoate  i-igbt  of 
dower  cannot  be  properly  denominated  an 
estate  In  lands,  nor  indeed  a  vested  inter- 
est therein,  and,  notwithstanding  the  dif- 
ficulty of  defining  wltb  accuracy  the  pre- 
cAbg  legal  qnallides  ol  the  Intoreat,  it 
may,  nevertheless,  be  fairly  deduced  from 
the  authorities  that  it  Is  a  substantial 
right,  possessing,  in  contemplation  of  law, 
the  attributes  of  property,  and  to  be  esti- 
mated and  valued  as  such. "  It  has  many 
of  the  incidents  of  property.  It  has  a  pres- 
ent value  that  can  be  computed.  J  ackson 
V.  Edwards,  7  Paige,  386,  408;  Buzlck  v. 
Buzlck,  44  Iowa,  268;  1  Scrlb.  Dower,  519; 
Stoppelbeln  v.SbuIte,l  Hill. S. C.  180.  It  Is 
avaluable  consideration  for  a  conveyance 
to  the  wife.  BuUard  v.  Briggs,  supra; 
Ilelff  V.  Horst,  55  Md.  42.  The  wife  may 
maintain  an  action  for  Its  protection. 
Petty  V.  Petty,  4  B.  Mon.  215;  Burns  v. 
Lynde,  6  Allen,  305 ;  Slmar  v.  Canaday ,  63  N. 
Y.298;  Bissell  v.  Taylor,  41  Mich.  702  ;i  Be- 
nolst  V.  Murrln,  47  Mo.  637.  She  may  file 
a  bill  or  bring  anactlonfortheredemption 
of  a  mortgugecovering  It.  Davla  v.  weth- 
erell,  13  Allen,  60.  It  has  been  repeatedly 
declared  by  the  courts  an  Incumbrance, 
within  the  meaning  of  the  usual  covenant 
In  a  deed.  Hill  v.  ReBsegleu,  17  Barb.  162; 
Shoarerv.Ranger,  22  Pick.  447.  The  right 
ol  dower  is  favored  by  the  law,  and,  apart 
from  the  idea  of  Bure^shlp,  a  widow  may 
maintain  an  action  for  dower  in  equity, 
and  may  demand  tbat  alien  upon  the  land 
be  discharged  out  of  the  personal  estate,  or 
that  a  portion  ot  a  tract  of  land  shall  be 
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sold  to  relieve  the  dower  of  the  lien  ol  a 
mortgage,  or  an  equitable  estate  ot  thellen 
for  the  purchase  money.  1  Scrib.  Dower, 
621.  It  is  true  that  it  was  held  in  Jen- 
ness  T.  Cutler.  12  Kan.  500,  that  where  the 
wife  Joined  the  husband  In  a  mortgage 
deed  conveying  his  land,  and  waiving  tlie 
homestead  right,  she  n  as  not  a  surety,  but 
the  ruling  rested  upon  the  undefined  nat- 
ure ot  the  homestead  ri^t.  It  was  not 
only  not  an  estate,  bat  not  a  right  peculiar 
to  the  wife.  Brandt,  Sur.  §  23.  It  must 
be  recollected  that  the  restoration  ot  the 
common-law  right  of  dower  by  our  stat- 
ute worked  a  change  in  the  nature  of 
the  wife's  present  interest  in  her  husband's 
lands.  It  Is  no  longer  subject  to  the 
double  contingency  ot  survivorship  and 
failure  by  the  husband  to  alienate  before 
death,  but  only  to  the  former;  and,  If  he 
venture  to  sell  without  the  Joinder  of  the 
wife,  a  prudent  purchaser,  in  fixing  the 
price,  win  deduct  from  the  actual  value 
Buch  sum  as,  looking  to  the  ages  ot  hus- 
band and  wife,  their  habite,^  etc.,  he  esti- 
mates the  chances  of  the  wife's  dower  to 
be  worth.  Hence  this  court,  in  holding  In 
the  case  of  Qwathmey  v.  Pearee,  supra, 
that  the  widow  was  a  creditor  after  the 
death  of  the  husband  to  the  extent  of  the 
value  of  the  land  mortgaged,  because  she 
had  become  bis  surety  when  she  incum- 
bered her  Inchoaterightof  dower.asslgned 
as  a  reason  that  the  then  recfflit  chaogee 
in  the  law  had  made  her  Interest  a**  vested 
right, "  and  imparted  to  It  a  value,  even 
during  the  lite  ot  the  husband. 

We  concur  with  the  court  below  in  the 
opinion  that  the  wife  was  a  surety,  and 
the  proceeds  ot  the  sale  of  the  mule  and 
wagon  should  have  been  applied  to  tbc 
payment  of  the  debt  secured  by  the  first 
mortgage  In  exoneration  ot  the  land.  In 
which  she  bad  a  valuable  Interest.  Her 
right  to  exoneration  could  not  be  d^eated 
by  the  failure  of  the  husband  to  direct  the 
application  of  the  proceeds  of  the  sale  of 
the  mule  and  wagon,  which  was  primarily 
liable  under  the  first  mortgage,  in  exonera- 
tion ot  the  land.  The  Inchoate  right  of 
the  wlte  to  dower  In  her  husband's  land 
has  a  present  value  as  property,  depending 
on  the  ages  of  both,  th^r  health,  habits, 
and  other  circumstances  tending  to  show 
the  probabilities  as  to  the  length  of  the 
lite  ot  each;  und,  where  she  incumbers  it 
by  Joining  In  a  mortgage  of  fals  land  to  se- 
cure his  debt,  she  becomes  his  surety.  Her 
right  to  exoneration  could  not  be  defeated 
by  the  failure  of  the  husband  to  direct  the 
application  of  the  proceedB  of  the  sale  of 
the  mule  and  wagon,  that  fund  b^nir  pri- 
marily liable  under  the  first  mortgage. 

There  Is  error. 


Emry  at  ux.  V.  Bax^ioh  ft  Q.  fi.  Go. 

(Supreme  Court  of  North  CaroUna.  Ibndi  L 
189a) 

Appeal— Rbhbasino — Costs. 
1.  A  petttloQ  to  rehear  a  case  which  was  ably 
and  elaborately  ar^ed  on  both  aides,  which  tlw 
supreme  court  had  lull  opportutiity  to  underataxid 
in  all  its  bearings,  and  wafcih  ItoonBidered  earnest- 
ly and  tborougmy,  will  be  denied  where  no  direct 
authority  has  been  called  to  the  attention  of  the 
ooort  on  the  argument  for  thejrehesrbig  that  wm 
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oot  before  conaldered,  and  wbere  it  appem  tbat 
ihe  court  overlooked  no  material  point. 

8.  Where  a  rear^meDtis  ordered  by  the  court, 
(role  87.)  and  an  addiiiooal  brief  is  printed,  the 
costs  thereof,  not  ezceedinff  10  mgea,  will  be  al- 
lowed to  tbe  BUocessfol  party,  under  role  80. 

Petition  for  rehearing.  For  decision  on 
appeal,  see  9  S.  E.  Rep.  139. 

Batchelor  A  Derereux  and  W,  H.  2>ajr, 
for  appeUant.  B.  O.  Burton,  Jr.,  tor  ap- 
pellees. 

Uerbimon,  C.  J.  It  iB  but  a  reiteration 
of  what  baa  been  said  in  a  multitude  ot 
dedded  cases  of  this  court  to  sajr  that  it 
will  rehear  a  case  only  for  Tery  weighty 
considerations,  fud  when  the  alleged  error 
clearly  appears.  Thlsls  not  a  mere  empty 
declaration.  It  Is  eerloas,  and  founded  In 
tbat  essential  fundamental  element  of 
courts  of  last  resort  that  makes  It  their 
duty  and  prompts  them  to  adhere  to  and 
preserve  the  nntfonnlty  and  stabUI^  at 
their  decisions.  Such  courts  are  of  the 
greateetconseqnence.  Theynotonlydeclde 
particular  cases  before  them,  but  as  well 
expound  and  determine  what  the  law  la  as 
applicable  to  ttaem,  and  to  cases  otlike 
nature,  Indeflnltely, in  thefuture,  whenever 
or  however  tbey  may  arise.  If  such  decis- 
ions are  uncertain,  conflicting,  and  Inde- 
tomlnatoitiie  necessaiyconsequenre  must 
be  confusion  In  the  application  of  -Oie  law, 
so  that  the  people  and  those  who  admin- 
ister the  goTemraent  In  all  Its  branches 
cannot,  to  a  greater  or  less  extent,  know 
what  tbe  law  Is,  and  what  their  rights 
and  duties  are.  Tbe  law  and  right  be- 
come unsettled  and  confused,  and  public 
disorder  and  disastrous  conseqnenees  fol- 
low. It  is  the  high  duty  ot  such  courts  to 
exerrise  patience,  diligence,  care,  and  scru- 
tiny In  the  examination  of  cases,  and  to 
decide  them  correctly;  but,  In  addition,  a 
chief  duty  of  great  moment  to  the  public 
is  tn  mahe  their  decieiODs  as  to  what  the 
law  is,  and  In  Its  application,  nnifurm  and 
stable.  They  have  no  authority  to  make 
or  unmake  the  law.  ^Thelr  solemn  duty  is 
to  determine  what  It  Is,  and  to  apply  It  as 
they  find  It  to  be.  Hence  departures  from 
decided  cases,  and  the  Introdaction  of  new 
and  cherished  opinions  and  doctrines,  are 
not  to  be  encouraged.  Every  intelligent 
lawyer  must  be  sensible  of  the  truth  and 
Importance  ol  what  has  Just  been  said; 
and  yet  &pplIcationB  to  rehear  cases  are 
constantly  made,  without  due  regard  to 
the  great  character  of  such  an  application, 
and  with  slight  observance  of  the  strfngen  t 
rules  and  regulations  prescribed  for  the 
purpose  of  preventing  hasty  and  inconsid- 
erate applications.  Learned  counsel  oft- 
entimes seem  to  forget  their  duty  to  the 
court  in  tbe  administration  ot  Justice  and 
the  gravity  ot  rehearing  a  case.  They 
seem  to  tfafnk  only  or  mainly  <^  the  parties 
directly  interested,  and  Inadrertentiy  fall 
to  look  b^ond  them  to  the  public  Interest, 
and  the  whole  duty  of  the  court,  as  a  tri- 
bunal of  lBBtresort,whosedlgnity, charac- 
ter, thoroughness,  and  correctness  in  its 
d(>ciBionB  they  might  remember  and  care 
for.  lawyers  have  much  to  do  with  the 
admtnlatrattra  ct  public  Justice.  They  are 
otBeen  ci  the  eourt  in  an  important  soise. 
By  namtm  ot  thttr  tight  to  practloe  law, 


granted  by  the  state,  they  are  Interested 
In,  and  it  is  th^r  duty  to  uphold,  the  dig- 
nity and  honor  ot  the  courts  as  tribunals, 
and  to  see.  as  sentinels,  tbat  the  laws  are 
Justly  administered.  In  such  respects  tb^ 
owe  tbe  public  a  duty.  Tbey  are  not,  as 
some  seem  to  think,  a  class  of  skilled  game- 
sters, whose  chi^  aim  and  purpose  are 
to  cheat  and  warp  and  thwart  and  defeat 
the  ends  of  justice.  Sucb  things  every  well- 
bred  lawyer  scorns  and  detests.  While 
counsel  should,  under  the  rule  applicable, 
unhesitatingly  certify  that  in  his  opinion 
there  Is  error  In  the  decision  ot  the  court 
compl^ned  of,  if  he  has  such  opinion  he 
should  not  have  it  until  be  has  scrutinized 
the  case  in  wbich  it  was  made  Just  as  be 
would  have  done  If  he  had  been  the  Judge, 
and  it  had  been  his  duty  to  decide  the  case. 
He  should  not  form  his  opinion  in  a  huriy, 
as  Is  sometimes  the  case,  to  gratify  a 
brother  lawy^  who  feels  unhappy  because 
be  lost  his  case.  Thatsboaldgotornaiight. 
Ttals  Is  80  becaase,  as  we  have  said,  to  re- 
bear  a  case  Is  extraordinary  and  of  serious 
moment,  affecting  not  only  the  parties  di- 
rectly interested,  but  the  admlnlstratlun 
ot  the  law  and  tbe  public.  By  what  has 
been  said  Is  not  meant  that  no  case  shall 
he  reheard.  There  are  cases  tbat  oughtto 
Iwrefaeard.  Com'tssumetimes,betheyever 
so  Tigllant  and  painstaking,  make  mis* 
takes.  In  proper  cases,  th^  will  s^adly 
hasten  to  correct  errors.  We  have  had 
occasion  at  tbe  preset  term  in  Gay  v. 
Grant.  10  S.  E.  Bep.  891,  to  cite  numerous 
ccues  that  point  out  with  clearness  what 
will  and  what  will  not  entitle  a  complain- 
ing party  to  have  his  case  reheard.  These 
cases  are  authoritative.  It  Is  our  plain 
duty  to  observe  and  adhere  to  them,  and 
we  do  not  hesitate  to  do  so. 

This  Is  an  application  to  rehear  the  cose 
ot  Emery  v.  Railroad  Co.,  102  N.  C.  209,9  S. 
E.  Bep.  139,  (decided  at  the  February 
term,  1889.)  We  have  heard  it  repeatedly 
argued,  and  glv^  it  much  consldwatlon, 
and  are  of  opinion  tiiat  the  petition  must 
be  dismissed.  The  case  we  are  asked  to 
rehear  was  daborately  and  ably  argued  on 
both  sides.  The  court  had  tbe  fullest  op< 
portunlty  to  understand  it  In  all  its  bear^ 
Ings,  and  gave  It  earnest  and  protracted 
confd deration.  No  material  point  was 
overlooked,  nor  has  any  direct  authority 
been  called  to  the  attention  ot  the  court 
tiiat  wasnotconsldered,— thecase  has  only 
been  reai^ued.  Although  there  was  some 
diversity  of  opinion  among  the  members 
of  the  court  as  to  one  or  two  of  the  ma- 
terial questions  decided,  in  our  Judgment 
no  adequate  reason  has  been  submitted  or 
cause  assigned  that  ought  to  induce  the 
rourt  to  grant  tbe  prayer  of  the  peti- 
tioner. Gay  T.  Grant,  qupra,  and  tbe  cases 
there  cited.  Our  learned  brother  who  de- 
livered the  opinion  ol  the  court  in  Emery 
v.  Railroad  Co.,  said, ob/ter;  "The  defend- 
ant has  no  reason  to  'complain  that  the 
court  allowed  the  Jury  to  apply  as  the  test 
the  abstract  principle  tbat  the  plaintiffs 
were  bound  to  exercise  that  degi*ee,  and 
only  that  degree,  of  care  which  a  man  ot 
ordinary  prudence  would  exhibit  in  tbe 
management  of  his  attars,  "etc.  The  Jury, 
by  their  finding,  corrected  funy  possible 
error  in  that  respect.  With/ 
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prevent  poRslble  mleapprehenelon ,  we 
deem  it  proper  to  Bay  here  tbata  luajority 
of  the  court  do  not  concur  in  that  expres- 
Bion  of  Tiew.anddo  not  think  It  conslutent 
with  decisions  of  the  court  on  that  subject. 
Petition  dlBmlBsed. 

MOTION  TO  BBTAZ  OOBT8  OF  BBUEF. 

(Marota  24. 1890.) 

Clark,  J.  Td  thlB case  the  court,  ex xnero 
motti,  ordered  a  reorfininient  under  rule  37. 
Counsel  were  Justified  in  tbinlclng  that  an 
additional  ar^ment  was  desired,  and  not 
merely  a  repetition  of  the  one  already  had. 
What  was  true  o(  the  oral  argument  ap- 
plied equally  to  the  printed  argument  or 
brief.  Had  the  same  brief,  or,  in  substance, 
a  reprint  of  the  former  brief,  been  filed,  the 
costs  thereof  ought  not  to  be  taxed.  But, 
In  response  to  the  order  of  the  court,  par- 
ties have  l3>een  at  the  expense  of  printing 
and  have  filed  new  briefs,  containing  ad- 
ditional argument  and  authorities.  We 
think  that  the  successful  party  should  be 
allowed  the  costs  thereof,  not  exceeding  10 
paf^es,  at  the  rate  of  60  cents  per  page,  as 
authorized  by  ruleSB.  On  a  rehearing,  the 
costs  of  thebrief  is  allowed  of  course.  The 
same  rule  appllesto  a  reargument,  whether 
the  reargument  is  ordered  as  to  a  rehear- 
ing or  in  any  other  Instance.  A  printed 
brief  Is  always  desirable,  and  is  intended 
to  assist  thecourt.  So  true  is  this  that  in 
many  states  the  roles  require  a  printed 
brief  to  be  filed  in  every  case.  In  no  case 
is  a  printed  brief  more  necessary  than  one 
which  is  so  important  or  so  complicated 
asto  requireaji  orderforreai^ment.  Mo- 
tion aUowed. 


Alston  t.  HAwraira. 

(Suprsme  Court  (^flTorOi  Carolina.  Ibnta  8; 
1890.) 

PaBsuvFTioH  or  Pathbnt— Non-Rbbidbkob. 

1.  Fl&intiff,  in  order  to  rebut  the  preanmptlon 
of  payment  of  the  bond  saed  on  ariBisg  from  lapse 
of  time,  introduced  a  letter,  written  by  defendant 
to  a  third  person,  in  which  defendant  admitted  his 
insolrency,  and  stated  that  he  had  hia  property  so 
fixed  that  his  creditors  could  not  reach  it;  that  he 
made  a  crop  worth  t5,000  the  previous  year,  and 
had  a  "full  supply  of  bands  cultivating  all  the  plan- 
tation," and  hoped  to  make  a  good  crop  the  next 
year.  He  spoke  of  the  plantation  as  "my  prop- 
erty." It  was  not  shown  that  the  person  addressed 
was  In  any  way  connected  with  the  bond  sued  on, 
and  the  letter  did  not  connect  the  indebtedness 
therein  mentioned  with  the  bond  so  as  to  make  it 
amount  to  an  acknowledgment  of  the  debt.  The 
letter  was  the  only  proof  of  the  insolveniT'  of  de- 
fendant for  17  years,  during  which  time  he  had 
been  a  non-resident.  Held,  that  the  evidence  did 
not  rebut  the  presumption  of  payment. 

2.  Where  defendant  pleads  payment  of  a  bond 
executed  prior  to  1868.  but  on  the  trial  relies  solely 
on  the  presumption  of  payment,  a  witness  who  is 
interested  in  the  result  of  the  action  is  not  compe- 
tent to  testify,  under  Code  N.  C.  S  580,  which  pro- 
vides that  DO  person  who  has  any  interest  in  a  M>nd 
executed  prior  to  1868  shall  be  a  competent  witness 
on  the  trial  of  an  action  on  it,  except  where  de- 
fendant '^relies  upon  the  plea  of  payment  in  fact, " 
as  merely  pleading  payment,  without  relying  on 
the  plea,  does  not  prevent  the  application  of  the 
inhibitory  part  of  the  statute. 

8.  The  statute  of  presumptions  (Hev.  Code  TH, 
C.  c  65,  fi  19)  mna  during  the  absence  of  the  debtor 
from  the  stateu 
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Code  N.  C.  S  580,  provides  that  no  per- 
son who  has  at  the  time  of  trial  or  ever 
has  bad  any  interest  in  a  bond  executed 
prior  to  1868  shall  be  a  competoit  wit- 
nesBon  thetrialof  an  action  on  sdcIi  bond, 
except  where  defendant  relies  upon  the 
plea  of  payment  In  fact,  or  pleads  a  coun- 
ter-clalm.  and  also  introduces  himself  as  a 
witness. 

BHtchelor  &  Derereui,  tor  appellant. 
E.  C.  Smith,  for  appellee. 

Shbphkrd.J.  "The presnmptlonot pay- 
ment, arising  from  the  lapse  of  time  un* 
der  the  statute,  is  one  that  the  law  itself 
makes;  and  it  has  such  an  artificial  and 
technical  weight  that,  whenever  the  facts 
are  admitted  or  established,  the  court 
must  apply  it  as  an  Inference  or  intend- 
ment of  the  law ;  and  so,  too,  the  question 
whether  that  presaniption  has  been  rebut- 
ted Is  one  of  law,  which,  when  the  facts 
are  ascertained,  the  court  must  determine, 
and  not  leave  to  the  discretion  of  the  Jury." 
RtiFFiN,  J.,  in  Grant  v.  Burgwyn,  84  N.  C. 
660.  It  is  well  settled  that,  when  Insolv- 
ency is  relied  upon  to  rebut  the  presump- 
tion, the  creditor  must  show  that  It  ex- 
isted during  the  entire  statutory  period 
next  after  tbematurity  of  thedebt  Grant 
V.  Burgwyn,  supra;  McKinder  v.  Little- 
John.  4  Ired.  198;  Walker  v.  Wright,  2 
Jones,  (N.  C.)  166.  Applying  these  princi- 
ples to  the  case  before  us,  it  is  clear  that 
the  plaintiff  has  tailed  to  rebut  tbe  pre- 
sumption of  payment  arising  from  hie  long 
inaction.  Assuming  that  the  statute  did 
not  Commence  to  run  until  the  1st  of  Jan- 
uary, 1870,  we  have  a  period  of  17  yeara  in 
which  the  plaintiff  has  made  effort  what- 
ever to  enforce  the  payment  of  his  claim. 
The  only  evidence  as  to  the  insolvency  of  the 
defendant  during  all  of  these  years  is  coo- 
tained  in  a  letter  written  by  him  on  March 
23, 1871.  and  addressed  to  "  Dear  Charles. ' 
It  does  not  appear  that  tbls  person  is  In 
any  way  connected  Vith  this  debt,  nor 
does  the  letter  so  Identify  the  indebted- 
ness therein  mentioned  with  the  bond 
sued  upon  asto  warrantusinbotdiuK  that 
it  amounts  to  an  acknowledgment.  Treat- 
ing it,  however,  either  as  an  acknowl- 
edgment, or  more  properly  as  evidence 
merely  of  Insolvency  at  its  date,  ttaere  is 
no  testimony  as  to  thecontlnuanceof  such 
insolvency  during  the  succeeding  16  years. 

It  needs  not  the  citation  erf  authority  to 
showthat  thisproof  Is  insufficient  to  repel 
the  presumption  of  payment.  The  learned 
counsel,  however.  Insist  that  the  noD-r«si- 
deuce  of  the  defendant  should  have  been 
submitted  to  the  Jury.  In  Kline  v.  Kline. 
20  Pa.  8t.  503.  Woodward,  J.,  In  speaking  ol 
this  position,  says  that^  "if  It  had  ev^ 
be^  held  to  be,  it  might  beddnbted  wheth- 
er theruleonght  not  tobeabrogated  now. 
since  the  facilities  of  intercommanication 
have  multiplied  so  wonderfully  in  all  direc- 
tions. But  such  a  rule  has  never  be«i  es- 
tablished. The  states  of  this  confederacy 
are  not  foreign  countries  in  respect  to  each 
otber.  We  have  a  common  fed»»tive 
head,  and  a  common  constitution,  wbieh 
secures  to  the  cltisens  of  each  state  all  (be 
privileges  and  immonltlea  oldtlaaia  of  the 
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Hereral  states.   The  tribunals  of  Oblo  are 
as  opeu  to  tbeclttsen  of  Penneyl vnnta  aa  hla 
own  conrtH.andU  he  will  not  avail  himself 
of  bis  privilegea  he  may  not  take  advan- 
tage of  hla  own  Inaction  to  rebut  a  aalu- 
tary  preanmptloD  of  law. "   In  the  caaea 
cited  by  the  plaintiff  (Armfleld  v.  Moore, 
97  N.  C.  84,  2  S.  £.  Bep.  847.  and  LlUy  v. 
Woole7.94  K.  C.  412)  there  are  ang^estions 
as  to  the  hardship  of  requiring  a  creditor 
to  resort  to  a  distant  forum  In  order  to 
collect  his  debt,  but  the  statute  of  preenmp- 
tlon  was  not  then  nnderconalderatlon,  and 
th^  remarks  of  the  Justices  who  delivered 
the  opinions  cannot,  therefore,  be  r^ard- 
ed  as  authority  upon  the  qaeetlon  before 
ns.   Especially  Is  this  tnie  when  we  con- 
sider that  this  court  has  several  times  em- 
phatically decided  tbatnon-resldenoealone 
is  not  BulUcIent  to  rebut  the  presumption. 
In  Campbell  v.  Brown,  86  N.  C.  876,  Ruffin, 
J.,  In  delivftring  the  opinion  of  the  court, 
said  that  the  presumption  of  payment  is 
one  "  that  may  berebutted  by  proof  of  cir- 
eaxnstances  which  raises  a  stronger  coun- 
ter-presomptlon ;  and,  as  was  said  In  Mc- 
Klnder  v.  Llttlejohn,  4  Ired.  ISe,  evidence 
of  a  change  of  residence,  or  even  of  a  dis- 
tant residence,  may  be  received  for  this 
purpose  in  aid  of  other  evidence,  such  aa  the 
InRolvency  and  general  destitution  of  the 
debtor.   Bntweknowof  no  authority  pro- 
ceeding from  this  or  any  other  coart  tor 
saying  that  a  mere  change  of  residence  is 
of  itself  safficioit  wholly  to  proven  t  the 
presamptlon  which  the  law,  by  an  Intend- 
ment of  its  own,  raises  from  the  lapse  of 
the  prescribed  number  of  years,  without 
something  having  been  done  on  the  part 
of  the  creditor  to  enforce  the  satisfaction 
of  bis  demand. "   Although  non-restdenue 
Is  competent,  when  connected  with  other 
cicnmstsnees  tending  to  rcbnt  the  pre- 
snmption,  we  cannot  hold  that  it  is  suffi- 
cient when  the  only  circumstance  with 
which  it  is  to  be  considered  Is  the  insolv- 
ency of  the  debtor  foronly  the  second  year 
of  thestatntory  period, leaving  the  preced- 
ing year  and  the  succeeding  16  years  whol- 
ly nnaccounted  for.   The  furthest  l^at  the 
conrt  has  ever  gone  in  this  direction  was 
in   McKlnder  v  Littlejohn,  4  Intd.  198. 
There  was  evidence  of  the  contlnaous  in- 
solvency of  the  debtor  for  25  years,  with 
the  exception  of  18  months  during  the  first 
T  or  8  years,  when  it  was  shown  that 
the    defmdant  had  property.  During 
this  time  he  was  a  non-resident  of  the 
state.  The  court  siUd  that " tbe  circum- 
stance of  distance  between  the  debtor  and 
the  creditor  might,  we  think,  be  left  to  the 
)Qry,  with  the  fact  of  a  continuous  Insolv- 
ency during  the  residue  of  the  20  years,  as 
some  evidence  that  the  debtordid  not  pay 
the  debt  during  that  small  apace  of  time. 
*    *  "  The  distance  Is  material  only  as 
preventlnic  the  possession  of  property  by 
the  debtor  forbnt  a  short  period  from 
connteractlng  the  eff^.t  of  insolvency  as 
a  circumstance  repelling  the  presumption 
of   payment.    For  If  the  debtor,  living 
more  ^an  athoneand  mlleafrom  the  cred- 
itor, and  In  a  situation  between  which 
and  the  place  of  the  creditor's  residence 
there  was  bnt  little  communication,  ahonld 
baire  had  in  possession  proirarty  of  value 
to  pay  the  debt  bnt  for  a  very  short  time, 


BO  that  the  jnrv  should  think  the  creditor 
did  not  know  of  it,  and  conld  not  get  pay- 
ment  out  of  that  property,  It  might  be  re- 
garded as  being  substantially  a  continued 
insolvency;  especially  where,  as  here,  the 
debtor  seems  barely  to  have  had  posses- 
sion of  property  without  its  appearing 
how  he  got  it,  and  whether  he  bad  pfdd 
for  It.  **  It  will  be  observed  how  cautious 
the  court  is  In  giving  any  efficacy  to  such 
evidence,  even  In  a  case  of  long  and  con- 
tinued Insolvency,  and  the  decision  Is  put 
upon  the  ground  that,  owing  to  the  dis- 
tance, the  plaintiff  might  not  have  known 
of  the  possession  of  property  by  the  de- 
fendant. How  different  Is  the  ease  before 
UB.  Here,  as  we  have  said,  the  only  proof 
of  Insolvency  are  the  declaratlonsintbelet- 
ter  of  1871,  from  which  It  plainly  appears 
that  the  debtor  Is  in  pusseeslon  of  conald- 
erable  landed  property,  on  which,  be  com- 
plalna,  there  was  only  raised  a  crop  of  $5,000 
theprevlous  year.  Hecalls  it  "my  proper* 
ty.'and  frankly  admits  that  he  has  ha!d  it 
so  "  fixed  "  that  hia  creditors  cannot  dlstarb 
it.  He  has  a  suit  In  the  supreme  court, 
and  thinks  that  he  **  wHl  recover  half  after 
awhile."  He  has''a  full  supply  of  hands" 
"  cultl  vating  all  the  plantation, "  and  hopes 
to  make  a  good  crop.  He  la  giving  hla 
whole  attention  to  it.  Surely,  this  does 
not  indicate  such  poverty  as  to  render  It 
impossible  for  the  defendant  to  pay,  nor 
are  the  drcumstaaces  of  such  a  nature  as 
to  dlBconrc^e  the  plaintiff  from  a  vigorous 
effort  to  subject  the  property  to  the  pay- 
ment  of  his  claim.  In  McKinder's  Case 
the  testimony,  as  we  have  remarked,  was 
considered,  because  it  was  improbable  that 
the  creditor  knew  of  his  debtor's  possessing 
property  for  the  short  period  of  18  months. 
In  our  case  the  creditor  Is  actneUy  In- 
formed by  the  debtor  of  his  possession  of 
a  large  property,  and  of  his  effort  to  pre- 
vent his  creditor  from  reaching  it;  thus 
furnishing  to  the  creditor  valuable  writ- 
ten testimony,  which  he  could  use  In  sub- 
jecting the  property  to  the  satisfaction  of 
his  claim.  It  would,  we  think,  be  stretch- 
ing the  principle  of  McKlnder  v.  Little- 
John  veiy  far  to  hold  that  such  testimony 
is  legeUly  sufficient  to  go  to  the  Jury. 

The  plaintiff  further  contends  that  the 
statute  does  not  run  during  the  abeenceof 
the  debtor  from  the  state,  and  for  this 
hereliee  upon  Summerlln  v.  Cowlee.lOl  N, 
C.  478.  7  S.  E.  Bep.  881.  In  that  case  the 
late  chief  Jnstice  remarked  that,  while 
there  Is  no  saving  clause  In  the  statute  of 
presumptions,  (Rev.Code,  c.  65, 5 19,)** yet, 
when  adopted  as  the  measure  of  time  in 
which  an  action  must  be  brought,  ft  must, 
by  reason  of  the  same  analogy,  be  accom- 
panied with  the  quallflcatlons  attaching 
to  all  limitations,  and  mentioned  In  sec- 
tion 9  preceding. "  This  suggestion  on  the 
part  of  the  learned  chief  Justice  was  unnec- 
essary to  the  deciaion  of  the  case,  as  it  will 
be  observed  that  the  defendant  relied  up- 
on the  statute  of  limitations.  This  will 
more  particularly  appear  by  an  examlnsr- 
tlonot  the  paperson  file  in  this  conrt.  We 
cannot  consider  the  suggestion  as  author- 
ity, as  it  is  entirely  opposed  to  many  cases 
in  which  the  point  was  directly  presented 
and  distinctly  decided  to  the  contrary. 
Beaden  v.  Womack,  88  N.  C.  468j^Houck  v. 
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Adame,  98  N.C.S19,  4  8.  E.  Rep.  602;  Ham- 
lin V.  Mebane,  1  Jones.  Eq.  18;  Hodges  t. 
Council,  86  N.  G.  181 ;  Campbell  t.  Brown, 
Id.  876.  Hl8  honor  was  correct  In  ruling 
tbat  the  testimony  offered  was  not  l^ally 
sufficient  to  lebnt  the  presomptionof  pay- 
ment. 

We  are  alno  of  opinion  that  Dr.  WUUs 
Alston  was  properly  excluded  as  a  witness 
for  the  plaintiff.  He  was  Interested  In  the 
result  of  the  action,  and  falls  directly  with- 
in theinhibltlonofCode,  §  580.  It  Is  urged 
tbat  this  section  does  not  apply  because 
the  defendant  pleaded  both  the  atatate 
and  actual  paymmt.  Where  actual  pay- 
ment Is  pleaded  and  "relied"  upon,  the 
statutory  prohibition  has  no  application, 
but  merely  pleading  actual  payment  does 
not  prevmt  its  operation.  Here  the  d»- 
fendant  offered  no  testimony  whatever, 
and  "  relied "  solely  on  the  presumption  of 
payment  arising  from  thelapse  of  time.  It 
Is  very  plain  that  onr  case  Is  not  within 
the  exception.  Brown  v.  Coop^,  89  K.  C. 
2Sf}.  Upon  a  review  of  the  whole  case,  we 
are  tmable  to  find  any  error.  Affirmed. 


State  t.  Smith. 

(Suprrme  Court  of  Jforth  Carolina.    March  8, 
1S90.) 

Remotil  or  Crops  bt  Tesabt — Indictmest. 
Code  IT.  C.  S  1754,  provides  thai,  when  laods 
sball  be  rented  or  leased  by  agreement  for  agri- 
cultural purposes,  any  and  tul  crops  raised  on  Bald 
lauds  shall  be  deemed  to  be  vested  in  posses- 
sioB  of  the  lessor  or  bis  assigns  at  all  times  until 
tbe  rents  are  paid,  and  sU  sUDulatioDS  in  the  lease 
or  agreement  performed.  Section  1769  provides 
that  any  lessee  or  cropper  who  shall  remove  said 
crop  without  the  consent  of  the  lessor  or  bis  as- 
aigns,  and  without  caving  five  days'  notice,  and 
"before  aaUs^ng  aU  liens  held  by  the  lessor  or 
his  assigns  on  saia  orop,  shall  be  gatlty  of  a  misde- 
meanor. "  Held,  that  an  Indictment  wnich  charges 
that  the  lease  or  agreement  was  made  is  sutQolents 
without  charging  apedfloally  that  tbe  lessor  held 
a  Hen  on  the  crop,  as  the  statute  implies  the  lien 
arising  by  vlrtne  of  tbe  relation  charged.  Davis, 
J.,  dissenting. 

Appeal  from  snperior  coart,  Harnett 
county;  J.  P.  Orates,  Judge. 

Code  N.  G.  S 1769,  provides  tbat  any  1^ 
see  or  cropper  who  shall  remove  a  crop 
cultivated  under  a  lease  or  agreement,  as 
provided  In  section  1754,  without  tbe  con- 
sent of  the  lessor,  and  without  giving  him 
or  his  agent  five  flays'  notice,  and  "  before 
satisfying  all  tbe  liens  held  by  tbe  lessor 
or  his  assigns  on  said  crop,  sball  be  goilty 
of  a  miedemeanor." 

The  Attorney  General,  lor  the  State.  J^. 
P.  Jones,  for  det^ndant. 

Mkrrimon,  C.  J.  The  indictment  charges 
that  the  defendant,  in  the  county,  etc.,  on 
tbe  1st  day,  etc.,  "did,  by  a  certain  agree- 
ment, rent  from  one  H.  C.  Avera  certain 
land  there  situate  for  agricultural  pur- 
,  poses,  and  during  the  term  of  hissald  rent- 
ing did  raise  certain  crops  on  said  land; 
and  that  tbe  aotd  J.  D.  Smith  alterwards, 
to-wit,  on  the  27th  day  of  November,  A.  D. 
1888.  in  said  county,  unlawfully  and  wlU- 
lully  did  remove  from  said  land  a  part  of 
the  crops  of  cotton  and  fllty  bushels  of 
com,  without  the  consent  of  said  H.  C. 
Avera  or  his  assigns,  and  without  glvlnff 


him,  the  said  H.  C.  Arera,  or  his  agent,  fl  ve 
days'  notice  of  such  intended  remnval,  a  nd 
without  satisfying  all  liens  held  by  the 
said  H.  G.  Avera  or  his  assigns  on  said 
crops,  contrary, "  etc.  The  defratdant  ap- 
I>es^ed,  and  moved  to  qnasb  the  Indict- 
ment, because  it  **  does  not  set  forth  that 
the  said  H.  C.  Avera  or  bis  assigns  held 
liens  on  the  said  crops  at  the  time  of  said 
removal."  The  court  sustained  the  mo- 
tion to  quash,  and  gave  Judgment  accord- 
ingly. The  solicitor  for  the  state,  bavlng 
excepted,  appealed  to  this  court. 

The  statute  (Code.  $  1754)  provides  that 
"  when  lands  shall  be  rented  or  leased  by 
agreement,  written  or  oral,  for  agriculture 
al  purposes,  or  shall  be  cultivated  by  a 
cropper,  unless  otherwise  agreed  between 
tbe  parties  to  the  lease  or  agreement,  any 
and  all  crops  raised  on  said  lands  shall  be 
deemed  and  held  to  be  vested  In  possession 
nt  the  lessor  or  bis  aasigns  at  all  times  un- 
til the  rents  for  said  lands  shall  be  paid, 
and  until  all  tfae  stipulations  contained  in 
the  lease  or  agreement  shall  be  performed, 
or  damages  iu  lieu  thereof  shall  be  paid  to 
the  lessor  or  his  assigns,  and  until  said 
party  or  his  assigns  shall  be  paid  for  all 
advancements madeand  expens^i  incurred 
in  making  and  saving  said  crop.  This  lien 
shall  be  preferred  to  all  other  liens, "  etc. 
In  tbe  absence  of  agreemoit  to  tbe  con- 
trary, the  purpose  and  effect  of  the  above 
recited  provision  is  to  vest  tbe  crops  raised 
on  the  leased  land  in  possession  of  the  les- 
sor or  landlord,  and  give  him  a  lien  on  th? 
same  imtil  the  rents  cmd  advancements, 
etc.,  shall  be  paid  as  prescribed.  It  is 
hence  not  neceesaiy,  in  an  indictment  tor 
removlDg  theerop,  or  any  part  of  It,  from 
tbe  leased  land,  In  violation  of  tbe  atatote. 
(Code,  5  1769,)  in  charging  that  a  lease 
was  made, to  charge  specicUly,ln  thatcon- 
nectlou,  that  tbe  lessor  or  landlord  had  a 
lien  upon  the  crop.  This  Is  so,  bec&OM. 
the  lease  being  charged,  the  law— the  stat- 
ute—Implies the  lien  arising  by  .virtue  of 
tfae  lease, — the  relation  charged.  It  is  not 
necessary  to  charge  matter  of  law  and 
what  It  necessarily  implies,  becanse  the 
court  must  see  and  take  notice  of  what 
the  law  Is.  and  Its  application  to  the  ma- 
terial facts  charged  In  the  indictment. 
When  the  lease  is  charged,  the  lien  is 
charged  by  legal  implication,  nothing  to 
the  contrary  appearing.  So,  in  the  pree- 
ent  case,  the  indictment  in  charging  tbe 
lease— the  facts  constituting  tbe  rdation 
ol  landlord  and  tenant— charges,  in  legal 
effect,  a  Hen  upon  theerop  In  favor  of  the  for- 
mer, that  the  latter  Is  bound  to  dlscbargp. 
or  deal  with  in  some  way  as  allowed 
and  required  by  the  statute  applicable. 
This  court  has  repeatedly  upheld  indict- 
ments forremovinff  crops  from  leased  lands 
on  which  they  were  produced.  In  which 
the  lien  was  not  specifically  charged  In  tlie 
connection  above  mentioned.  State  v. 
Pender,  83  N.  C.  651;  State  v.  Walker,  87  N*. 
C.  541 ;  State  v.  Powell,  U  N.  C.  920. 

What  we  have  thus  oaid  Is  not  at  all  in- 
consistent with  what  is  said  and  decidpd 
in  State  v.  Merritt,  89  N.  C.  606,  and  State 
T.  Bose.  «0  N.  G.  713.  Those  eases  have 
refermce  to  tbe  matwial  eharsa  In  tiie  in- 
dictment which  n^catives  the  dlschaiigip  of 
"  all  Hois  held  by  the  lessor  or  his  asaisns  " 
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OB  the  crop.  Tbe  requisites  of  the  Indict- 
ment, aa  a  whole,  in  each  of  them,  were 
not  before  tbe  coort  to  be  considered,  nor 
did  ft  advert  to  the  general  form  of  it  in 
either  case.  The  aaelsnment  uf  error  only 
extended  and  the  attention  of  the  court 
waHConflned  to  the  partot  each  mentioned 
above.  The  court  eaid.  properly,  that  it 
mast  be  eh&rged  thttt  tbe  removal  of  tbe 
crop  necessary  to  make  up  an  essential  ele* 
mentoftbe  offense  was  btfore  satiafylng 
all  the  liens  held  by  the  lessor  or  tils  as- 
•Iffna  on  said  crops,  —not"  without  satis- 
fying all  liens  on  said  crop. "  When  the 
court  said  in  State  r.  Rose,  supra, "  the 
indictment  does  not  aver  [charge]  that 
the  'lessor  or  his  assigns'  bad  liens  on  tbe 
crop,"  It  meant  to  say,  in  tbe  connection 
In  which  the  words  were  used,  that  It  was 
not  charged  that  " lessor  or  his  assigns" 
had  liens  on  the  crop  nndiecbarged;  it 
meant  that.nnd  nomore.  Havingin  view 
the  question  underconBideratlon,and  tak- 
ing all  that  was  said  In  dlscuBslng  It  to- 
gether, such  meaning  certainly  appears. 

Wbatla  said  In  thelast  paragraph  of  the 
opinion  In  tbe  case  last  referred  to  is  mere- 
ly suggeattve  of  a  complete  form  of  an  in- 
dictment In  such  cases,  and  it  would  be 
well  if  tbe  Buggestions  were  observed ;  but 
tbe  court  did  not  say  that  an  indictment 
less  complete  could  not  be  upheld,  if  it 
charged  the  essential  requirements  of  the 
ofTenae.  In  the  case  before  us  tbe  ludict- 
nient  Is  not  so  definite  and  precise  tn  some 
respects  as  it  might,  perhaps  ought  to,  be, 
bat  in  the  respect  complained  of  it  suffi- 
ciently charges,  in  connection  with  what 
the  taw  Implies,  that  thed^endemt  removed 
the  crop—a  part  of  it — "before  satisfying 
all  the  liens  bdd  by  the  lessor  or  his  as- 
signs on  said  crops;"  and,  taking  the  in- 
dictment as  awhole,  we  thlnklt  sufficient. 
There  Is  error.  The  order  quashing  the 
Indictment  must  be  set  aside,  and  further 

ftroceedings  had  in  the  action  according  to 
aw.    To  that  end  let  thlsopinlon  becerti- 
fled  tothe  superiorconrt.  it  Issoordered. 

Davis,  J.,  (dissenting:.)  Every  essential 
fact  constituting  tbe  offense  must  be  Ret 
forth  In  thelndlctment  with  plainness  and 
reaaonable  certainty,  and  by  direct  aver- 
ment, and  not  iulerentlally  or  by  Implica- 
tion. Statutes  creating  offenses  must  be 
construed  strictly,  and  nothing  essential 
can  be  omitted;  as, for  Instance, an  indict- 
ment under  tlie  statute  lor  Htealing  figs, 
which  omits  to  charge  that  they  were 
"  cul  tirated  for  food  or  market, "  Is  fatally 
defective,  and  will  not  be  cured  by  verdict. 
State  V.  Liles,  78  N.  C.  4d().  It  Is  not  suffi- 
cient to  prove  that  they  were  "cultivated 
for  food  or  market;"  It  must  be  averred 
In  tbe  indictment.  The  indictment  In  the 
case  before  us  simply  charges  that  **  one  J. 
D.  Smith  did,  by  a  certain  agreement,  rent 
from  one  H.  C.  Avera,"  etc.  It  does  not 
set  forth  with  any  certainty,  or  in  fact  at 
all,  what  the  contract  or  agreement  was; 
what  rent  was  to  be  paid;  whether  any 
money  or  part  of  the  crop  or  that  any 
rent  was  to  be  paid  or  stipulations  per- 
formed for  which  the  landlord  hador  could 
have  a  Uen.  It  It  be  said  that  tbe  words 
"did  rent,**  ex  rl  termtnU  imply  that 
■ometbing  was  to  be  paid  or  done  by  tlie 


lessee,  ought  it  not  to  be  cbaiged,  with 
reasonable  certainty,  what  that  some- 
thing was,  so  that  the  defendant  might 
know  what  the  chaige  was,  and  be  able 
to  meet  it,  it  hb  conld?  He  might,  for  in- 
stance, be  prepared  to  show  that  he  had 
paid  the  rent  agreed  to  be  paid ;  but  on 
tbe  trial  he  is  met  with  the  nnaverred 
charge  that  he  bad  failed  to  perform  some 
other  stlpnlation.aB  tomakerepatrs.clean 
out  a  ditch,  or  perform  some  other  act, 
which  he  Is  wholly  unprepared  to  meet, 
because  be  had  no  knowings  of  the  nat- 
ure of  the  charge,  though  he  might  have 
done  so.  If  he  had  known  what  tbe  charge 
waB.  It  seems  to  me  that  this  Indictment 
Is  in  utter  disregard  of  the  well-estab- 
lished, and  as  I  understand  absolutely  nec- 
essary, requirement  that  offenses  must  be 
charged  with  reasonable  certainty.  If 
there  were  only  one  possible  conclusion  to 
be  drawn  from  tbe  words  "did  r^ntt^lt 
might  be  said,  in  the  langna^  of  Jndgi 
Nash  in  State  v.  Hathcock,  7  Ired.  68,  a 
"conclusion  cannot  make  an  averment.  *' 
ButnocerteJn  conclusion  as  to  what  the 
contract  was  can  be  drawn  from  those 
words.  For  what  did  Avera  bave  a  lien 
upon  the  crop?  It  is  Impossible  to  ttil 
from  tbe  indictment,  and  how  could  the 
defendant  know,  what  would  be  alleged 
on  the  trial,  and  how  could  he  come  pre- 
pared to  meet  It?  I  think  the  essential 
averments  in  the  indictment  may  be  fairly 
put  thus:  In  January,  1889,  one  J.  D. 
Smith  did,  by  agreement,  rent  certain  land 
(describing  It)  of  one  U.  C.  Avera,  (er?o, 
he  agreed  to  pay  something  for  rent  and 
perform  some  stipulation  for  which  Avera 
held  a  Hen,  and  It  was  not  agreed  that  the 
crop  should  not  be  held  to  be  vested  in 
poBBeSBlon  of  the  leflsor,etc. ;)  that  tbe  de- 
fendant made  a  crop  on  the  land,  and  re- 
moved It  before  satisfying  the  lien,  and 
without  giving  notice.  Upon  this  It  Is 
asked  by  the  state  that  he  be  adjudged 
guilty,  etc.  If  Av»a  had  brought  a  cItU 
action,  and  In  his  complaint  alleged  bto 
cauee  of  action  with  no  more  certainty 
than  the  averments  In  thiB  Indictment, 
would  he  ever  reach  the  Jury?  Such  a 
complaint  would  be  about  thus:  The 
plaintiff  alleges  that  In  \?is,'&  tbe  defendant 
did,  by  agreement,  rent  from  blm  certain 
land,  etc.,  and  thereby  agreed  to  paj'some- 
thing  for  rent,  and  perform  some  stipula- 
tion. He  madeacrop  onsald  Innd,  and  rfr 
moved  it  before  satisfying  all  lienB.  etc, 
and  refuses  to  pay  for  rent  and  unper- 
formed stipulations,  etc.  Wherefore  i)laln- 
tlff  demands  Judgment  against  tbe  defend- 
ant for  dollars,  for  rent  and  dam- 
ages. Could  he  go  to  the  Jury  upon  such 
a  complaint,  and  shall  less  certainty  be 
permitted  In  the  avermoits  in  an  indict- 
ment than  would  be  allowed  In  the  all^a- 
tlon  of  a  complaint?  If  the  Jury  were  to 
convict  upon  this  indictment,  could  the 
court  render  any  Judgment  without  over-^ 
ruling  many  adjudged  cases?  State  v. 
Stamey,71  N.C.202,and  cases  cited;  State 
V.  Lanier,  88  N.  C.  658,  and  cases  cited.  In 
State  V.  Pender,  83  N.  C.  651,  the  agree- 
ment was  set  out  In  the  indictment,  and 
it  averred  that  the  landlord  was  to  have 
two  bales  of  cotton  as  bis  part  of  the 
crop,  and  nwatived  by  averment  that 
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"by  said  contract  It  was  not  agreed  be- 
tween said  parties  that  the  crop  shoulil 
not  be  deemed  and  held  to  be  Tested  In 
Newman,  [the  landlord.]  "  etc.  The  con- 
tract was  set  out,  not  by  Implication,  but 
by  direct  averment,  and  the  exception  In 
tne  statute  was  n^atlred.  In  State  v. 
Pow^1,94  N.  C.  920,  It  was  directly  averred 
that  Powell  was  to  pay  the  lessor  750 
pounds  of  lint  cotton,  "and  In  said  con- 
tract of  lease  it  was  not  agreed,"  etc.; 
negativlDf;  the  exception  in  the  statute. 
These  authorities.  I  think,  so  far  from  sus- 
taining the  Indictment  before  us,  are  in 
dlrectcnnflict  with  It.  In  State  t.  Stamey, 
71  N.  C.  202,  an  indictment  for  selling  spir- 
ituous liquors  "during  an  election  day" 
was  held  to  be  fatally  defective.  It  did 
not  aver  that  It  was  during  a  public  elec- 
tion, and  the  court  say :  "  It  may  be  that 
no  election  was  held."  Again,  It  is  said 
in  the  same  case:  "The  bill  does  not  neg- 
ative the  selling  upon  '  the  prescription  of 
a  practicing  physician,'"  etc.,  which  was 
lawful,  and  it  was  detective  In  this.  In 
State  V.  Sears,  71  N.  C.  295,  tlie  defendant 
was  Indicted  under  section  15,  c.  64,  Bat- 
tle's Bevleal,  which  makes  It  indictable  for 
"any  person,  with  knowledge  of  said  lien, 
[landlord's  Hen,]  under  the  license  or  au- 
thority of  such  tenaut."  to  remove  the 
crop  without  the  consent  of  the  landlord, 
it  Was  held  that  though  thedefendant  had 
knowledge  of  the  lessors*  Hen,  and  though 
he  had  the  "license  and  authority  oT  the 
tenant  to  remove  the  crop,"  yet  it  was 
not  charged  in  the  bill  that  he  had  his 
"  license  and  authority,  '*  and  so  there  was 
" probata  vrlthont  alleffata,"  an^  the  in- 
dictment was  defective.  In  State  v  Rose, 
90  N.  C.  712.1t  18  said:  "The  indictment 
does  not  aver  that  the  lessor  or  his  as- 
signs had  liens  on  the  crop.  It  may  be,  It 
Is  possible,  he  did  not. "  It  was  averred 
that  the  defendant  removedthecrop"  with- 
out satisfying  all  liens  on  said  crop."  and 
the  indictment  was  held  to  be  defective. 
In  State  v.  Merrltt.  89  N.  C.  606,  it  is  said : 
**  It  must  be  alleged  in  the  Indictment,  and 
proved  on  trial,  'that  the  lessor  or  his  as- 
signs '  held  Henson  thecrop undischarged. " 
It  was  also  said  theeovrt  could  not  tell 
"that  thecrop,  or  any  part  thereof,  bad 
been  removed  from  the  land  '  before  satis- 
fying all  liens  held  by  the  lessor  or  his  as- 
signs on  said  crop.'"  How  can  the  court 
In  the  case  before  us  see  what  lien  or  Hens 
Avera  or  hia  assigns  held  on  the  crop,  or 
that  they  held  any?  In  Foster  v.  Penry, 
76  N.  G.  131.  (a  civH  uase.)  it  was  held  that, 
under  the  landlord  act  of  1868-^,  where 
nothing  appears  but  that  therewasa  sim- 
ple renting,  the  title  to  the  crop  did  not 
vest  In  the  landlord,  but  in  thetenant.  As 
there  was  no  agreement  astowhat  should 
be  paid,  there  was  no  Hen.  It  seems  to 
me  that  if  we  are  to  adhere  to  the  ruling 
In  State  v.  Stamey ;  St»te  v.  Sears ;  State 
V.  Rose;  and  State  v.  Merritt,  supra, — the 
ruling  of  the  Judge  below  onght  to  be  sus- 
tained ;  and,  even  if  there  were  a  verdict 
of  guilty,  there  could  be  no  Judgment  pro- 
nounced upon  such  an  Indictment.  If  It 
was  agreed  that  any  rent  was  to  be  paid, 
the  prosecutor  knew  what  It  was,  and 
could  have  easily  avwred  It,  and  a  new 
bill  could  have  been  sent.    Tht«  Is  the 
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state's  appeal,  and  the  accused  ought  not 
to  be  put  to  answer  upon  a  charge  so  in- 
definite as  this,  and  I  regret  that  I  cannot 
concur  In  the  opinion  of  the  court. 


State  v.  Tools. 

(Atprvme  Court  nf  ZTorth  CaroUna.  Veb. 
iSK.) 

NoisAHOS— Obsoko  BoHa^ImncnmrT— Vbk- 

mm. 

1.  When  a  ribald  song  oontainlDg  the  stanza 
charged  la  the  iDdictment  I«  bud^  in  a  loud  and 
boisterous  manner  on  the  oubllo  streets,  la  tbe 
presence  of  divers  perBona  then  and  there  present, 
and  such  singing  continues  for  the  spaoe  of  10  mln- 
ates,  this  is  a  nuisance,  though  the  special  words 
charged  maj  not  bare  been  repeated. 

2.  When  there  is  a  general  verdict  of  gniltj  on 
an  indictment  containing  several  counts,  and  only 
one  sentence  is  imposeo.  If  some  of  tbe  counts  are 
defective  tbe  judgment  will  be  supported  by  tbe 
good  count;  and,  in  like  manner,  If  tbe  verdict  as 
to  any  of  the  counts  Is  subject  to  objection  for  ad- 
mission of  improper  teetimony  or  erroneous  in> 
stmotion,  tbe  sentenoe  will  be  supported  by  tba 
verdict  on  tbe  other  ooDots,  unless  the  error  was 
such  as  might  or  con  Id  hare  affected  tbe  rerdiot  on 
ttaem.1 

8.  A  defendant  has  tbe  right  to  require  a  sep- 
arate verdict  to  be  rendered  on  each  count,  as  be 
has  the  right  to  require  tbe  Jury  to  be  polled;  but 
this  la  a  privilege,  and  there  w  not  error  unleas 
tbe  defendant  asks  for  a  aeparato  verdlet,  or  that 
the  jury  be  polled,  and  Is  refused.  He  waives  the 
right  to  lanat  oa  them,  U  not  asked  for  in  apt 
time. 

Shbphbrd  and  Avkbi,  JJ.,  dissenting. 

iSyllalmM  by  the  Court) 

This  was  an  indictment  tor  nuisance 
tried  before  Mbarbs,  J.,  and  a  Jury,  at 
August  term,  1889,  of  Mecklenburg  crimi- 
nal court.  There  were  two  counts  In  tbe 
indictment,  and  a  general  verdict  of  guilty. 
The  first  countcfaanEcd  the  loud  and  bois- 
terous use  of  a  single  profane  sentence  In  a 
public  place,  etc.,  and  Its  repetition  tor  the 
space  of  10  minutes,  to  the  common  nui- 
sance, etc.  The  second  count  charged  tbe 
singing  in  a  loud  and  boisterous  manner 
on  the  public  streets,  etc.,  of  an  obscene 
song,  setting  out  five  Hues  thereof,  and  tbe 
repetition  thereof,  for  space  of  10  mlnatea. 
In  presrace  of  divers  persons  then  and  there 
present,  to  the  common  nuisance.  The  In- 
dictment was  In  the  usual  form,  and  no  ob- 
jection was  taken  thereto.  On  the  first 
count  there  was  evidence  tending  to  show 
that  the  profane  expression  as  charged 
therein  was  used  once;  that  It  was  on  the 
public  street,  In  hearing  of  divers  persons, 
and  defendant  continued  to  talk  In  a  load 
and  boisterous  manner;  but  there  waa 
no  evidence  that  tbis  expression  was  used 
more  than  once,  or  that  any  other  profane 
words  were  used.  On  the  second  count 
there  wHsevldence  by  the  state  that  on  tbe 
public  street,  in  the  hearing  of  divers  per- 
sons present  then  and  there,  the  defendant 

f>assed  along  singing  a  ribald  song  In  a 
oud  and  boisterous  manner,  In  which  cms 
curred  the  five Hnescbarged;  thatthealng^ 
Ing  of  such  vulgar  and  obscene  song  con- 
tinued for  the  space  of  10  minutes,  and  waa 
loud  enough  to  be  heard  by  manypemons, 
but  witnesses  could  not  say  whether  the 
song  was  repeated.  Thed^endant  offered 
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evidence  to  eontradlctthe  Btate*B  wltneesee 
on  both  coante,  and  asked  the  court  to 
char^:  "It  the  defendant  uttered  the 
words  Bet  forth  in  the  flret  count  only  a 
uingle  time,  she  would  not  be  guilty ;  and, 
likewise,  It  she  uttered  the  words  set  forth 
In  the  second  couQt  only  one  time,  she 
would  not  be  gnilty. "  The  court  refused 
so  to  cbai^,  and  defendant  excepted. 
The  Jury  returned  a  general  verdict  of 
gallty.  From  the  Judgment  pronooaced 
the  defendant  appealed,  asRignlns  as  error 
the  exception  above  stated. 
The  Attorney  General,  for  the  State. 

Cx^RK,  J.,  (after  atatinx  tbe  fteto  as 
above.)  Foor  wftnesseH  for  the  state  tes- 
tified that  the  defendant  passed  along  a 
thickly-settled  street  In  the  city  of  Char- 
lntte,8lnKlng  the  obscene  song  set  forth  Id 
the  second  count  in  a  boisterous  manner, 
and  loud  enough  to  have  been  heard  In 
several  houses;  tbatsuch loud, boisterous, 
and  obscene  slnklnKContlDtted  for  the  space 
of  10  minutes,  out  they  could  not  testify 
that  the  particular  words  set  out  In  the 
bill  were  used  more  than  once.  The  de- 
fendant testified  that  she  did  not  sing  such 
song,  and  also  Introduced  several  witnesses 
who  testified  that  they  lived  In  that  neigh- 
borhood, near  enough  to  hare  heard  her, 
and  that  they  did  not  hear  her  singing  the 
Bong  as  charged.  We  think  It  was  not  er- 
ror for  the  court  to  refuse  to  Instruct  the 
Jury,  as  asked,  that  "if  the  defendant  ut- 
tered the  words  set  forth  In  the  second 
count  only  one  time  she  would  not  be 
guilty. "  The  use  of  the  vulgar  stanza  set 
out.  If  uttered  as  part  of  a  longer  song  of 
similar  teuor,  extending  over  a  peoiod  ot 
10  minutes,  along  a  pabllc  street,  would  be 
a  nuisance,  even  though  the  Identical 
words  set  out  may  not  have  been  repeat- 
c<l.  If  this  were  not  so,  the  perpetrators 
of  such  conduct  could  not  be  punished  un- 
lens  the  hearers  are  quick  enough  of  ear  to 
catch,  and  tenacious  of  memory  to  retain, 
the  whole  of  a  vile  song  which  disgusts 
them,  and  not  even  tlwn  unless  there  was 
n^petlticm.  The  nuisance  complained  of,  In 
effect.  Is  the  loud  and  boisterous  singing 
tor  10  minutes  of  an  obscene  song,  contain- 
ing the  stanza  chai^^ed,  on  a  public  street, 
in  the  hearing  of  divers  persons  then  and 
there  present.  This,  though  done  only  on 
a  single  occasion,  may  be  a  nuisance. 
State  V.  Cbrisp,  85  N.  C.  528. 

There  having  been  a  general  verdict  of 
icallty  on  two  coonts  for  oflMises  panlsba- 
ble  alike,  It  Is  Immaterial  to  consider,  as 
to  the  other  count,  whether  there  was 
error  committed  or  not, unless  itwas  such 
error  as  might  or  could  ntTect  the  verdict 
of  guilty  on  the  second  count;  and  such 
is  not  the  case  here.  When  tbere  are  sev- 
eral counts  in  the  bill,  and  there  Is  a  gen- 
eral verdict  d  guilty  or  not  guilty,  that  Is 
a  verdict  as  to  each  of  the  counts  of  guilty 
or  of  not  guilty,  as  the  case  may  be.  If 
It  Is  a  general  verdict  of  not  guilty,  the 
defendant  Is  entitled  to  hie  discharge.  If 
It  Is  a  general  verdict  of  guilty  upon  an  In- 
dictment containing  several  counts,  char^g- 
Inir  offenses  of  the  same  grade,  and  pun- 
tohabte  alike,  the  verdict  upon  any  one,  If 
valid,  sopports  tlie  Judgment;  and  It  is 
Immatmla]  that  the  verdicts  upon  the  oth- 


er  counts  are  not  good,  either  by  reason 
of  defective  counts,  or  by  the  admission  of 
incompetent  evidence  or  giving  objection- 
able instructions  as  to  such  other  counts, 
provided  the  errors  complained  of  do  not 
affect  the  valid  verdict  rendered  on  this 
count.  "To  require  each  distinct  though 
cognate  offense  to  be  placed  In  a  separate 
indictment  is  to  oppress  the  defendant,  by 
loading  him  with  unnecessary  costs,  and 
exposing  him  to  the  exhaustion  of  a  series 
of  trials,  which  the  prosecution  would  en- 
counter with  nnwanlng strength,  and  with 
the  benefit  derived  from  a  knowledge  of 
its  own  rase,  and  that  of  the  defendant.  ** 
In  criminal  cases  the  practice  of  uniting 
counts  for  cognate  offenses  has  aJwi^s 
been  encouraged,  not  merely  because  in 
this  way  the  labor  of  the  courts  and  the 
expenses  of  prosecution  are  greatly  dimin- 
ished, but  because  it  relieves  defendants  of 
the  oppressiveness  which  would  result 
from  the  splitting  of  prcwecutlons.  Whart. 
Crlm.  Pi.  {9th  Ed.)  f  910.  Indeed,  with  this 
view,  the  conrt  will,  In  a  proper  case,  re- 
quire a  consolidation  of  separate  Indict- 
ments, and  treat  them  as  counts  In  one 
bill.  Thiswas  doneln  thefamonsteasutta 
before  Judge  Washington,  (Id.  §  2M,}  in 
which  a  separate  libel  was  brought  for 
each  of  1,000  chests  of  tea  alle^d  to  have 
been  smuggled.  In  State  v.  McNeill,  98 
N.  G.  662,  the  court  sustained  the  consoli- 
dation of  four  separate  Indictments,  and 
treated  them  as  four  counts  In  one  Indict- 
ment. It  Is  usually  a  benefitto  defendants 
to  combine  several  counts  In  one  trial. 
When  the  defendant  thinks  he  will  be 
damaged  by  thejoinderof  several  counts  In 
the  same  indictment.  It  is  open  to  him  to 
move  to  quash,  or  to  require  the  solicitor 
to  elect  upon  which  count  he  will  proceed. 
State  T.  Reel.  tM>  N.  C.  442.  Each  count  Is  In 
fact  and  theory  a  separate  Indictment.  U. 
S.  V.  Malone,  20  Blatchf.  187,  9  Fed.  Rep. 
897.  In  State  v.  Johnson,  6  Jones,  (N.  C.) 
22],  It  Is  held  that  a  second  Indictment 
may  be  treated  asasecond  count.  To  the 
same  effect.  State  v.  Brown.  96  N.  0. 685 ; 
State  V.  Watts,  82  N.  O.  866;  and  even 
though  they  charge  dllferentfeioules.  State 
V.  Reel,  supra.  A  general  verdict  of  gulily 
is  a  verdict  of  guilty  on  each  and  every 
count.  Whart.  Grim.  PI.  (9th  Ed.)  §S  292, 
738,  771,907,  and  cases  there  cited;  also, 
Hawker  v.  People,  75  N.  T.  487;  Kane  v. 
People,  8  Wend.  20»;  Moody  v.  State,  I  W. 
Va.  SS7.  Indeed,  the  authorities  are  uni- 
form and  numerous  to  this  effect. 

Where  the  offenses  are  distinct,  the  court 
can  impose  a  sentence  on  each  count, 
but  where  It  is  a  stating  of  the  same 
offense  in  different  ways  only  one  sentence 
should  be  Imposed.  Com.  v.  BIrdsall,  69 
Pa.  St.  482;  Gom.  v.  Sylvester,  Brightly, 
831;  Whart.  Crlm.  Law,  (Ed.  1868,)  417, 
421;  State  v.  Hood,  61  Me.  868;  Crow- 
ley T.  Com.,  11  Mete.  676;  Eldredge  v. 
State,  87  Ohio  St.  191.  If  only  one  sen- 
tence Is  Imposed,  this  is  treated  as  a  dis- 
continuance as  to  all  but  one  verdict.  It 
is  oi>en  to  defendant  to  have  the  jury 
render  a  separate  verdict  upon  each  count, 
and  to  have  also  a  separate  sentence  on 
each.  If  he  so  desires.  If  be  makes  no  ob- 
jection to  a  general  verdict,  and  only  one 
sentence  is  Imposed,  It  has  alwi^  bem 
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held  In  thle  state  that  If  nne  or  more  cooata 
are  defective  the  sentence  will  besupported 
by  the  Kood  count,  It  there  be  one.  State 
T.Morrl8oii,2Ired.9;  State  v.  Miller.  Tired. 
375;  State  t.  WilUams,  9  Ired.  140;  State 
V.  Speljfht,69  N.C.72;  State  v.  Bailey,  78  N. 
C.  70 ;  State  v.  Beatty.  Phil.  (N.  C.)  52.  The 
same  rale  prevails  geusrally .  Whart.  Crt  m . 
PI.  (9th  Ed.)  §292;  IChlt.  Crlm.  Law.  f4th 
Amer.  Ed.)  640.  Lord  MANHFiEi.D,In  Grant 
T.  Astle,  2  Dohk.  730,  regrets  that  it  did 
not  apply  In  civil  cases  also,  which  It  could 
not  do  under  the  practice  then  obtaining, 
of  a  ElDgle  issue.  And  a  Kcneral  verdict  of 
guilty  will  be  sustained  tbouj^h  the  counta 
are  Inconsistent.  State  v.  Baker,  63  N,  C. 
276;  U.  S.  V.  Plrate«,  5  Wheat.  184.  Where 
there  are  several  counts,  and  evidence  was 
offered  with  reference  to  one  only,  the  ver- 
dict, though  general.  wlU  be  preeumed  to 
have  been  f^ven  on  that  alone.  State  v. 
Long.  7  Jones.  (N.  C.)  24.  For  the  same 
rvaeon.  In  State  v.  Stroud,  96  N.  C.  626,  It 
is  held  by  Abbe.  J.,  that  a  general  verdict 
of  guilty  upon  two  counts  will  be  sus- 
tained If  the  evidence  Justifies  either.  The 
objection  made  in  that  case  was  that  cer- 
tain evidence  was  not  admissible,  and 
therefore  that  the  Instruction  to  the  Jnry 
was  erroneous  upon  one  of  the  counts. 
The  court.  In  the  opinion,  says  that  It 
mnkes  no  difference  It  the  evidence  was  ap- 
plicable to  either  count.  To  the  same  ef- 
fect is  Hudson  v.  State.  1  Blackf.  317. 
The  same  general  principle  as  to  verdicts 
upon  indictments  containing  several  counts 
Is  laid  down  by  Mr.  Justice  Davis  In  State 
T.  Smiley.  101  N.C.709,  7  8.  E.Rep.  904.  and 
Mr.  Justice  Sbrphbbd  In  State  t.  Allra,  103 
N.  C.  488,  9  S.  E.  Rep.  626.  the  two  latest 
cases  onthe  subject.  In  opposition  to  the 
numerous  authorities  to  the  same  effect  Is 
Siatev.McCauless.O  Ired.  375,  which  seems 
to  distinguish  the  case  where  the  error 
complained  of  is  an  erroneous  charge  a^ 
to  one  ot  the  counts;  but  we  fall  to  see  the 
force  uf  the  reasoning.  As  we  have  seen, 
when  there  Is  a  general  verdict  on  several 
counts  held  by  the  court  below  to  be  valid, 
and  some  ot  the  counts  are  held  invalid  in 
this  court,  the  Judgment  Is  supported  by 
the  valid  count.  State  v.  Morrison,  2  Ired. 
9,  and  other  cases  supra.  And  when  In- 
competent evidence  is  admitted  as  to  one 
count  the  Judgment  Is  imputed  to  be  given 
on  the  other  count.  State  v.  Stroud  and 
Sttite  V.  Smiley,  supra.  We  seenodltter- 
ence  whether  the  verdict  on  the  count  as- 
aulled  Is  Invalid  upon  those  grounds,  or 
for  erroneous  iustructiouH.  The  principle 
is  thiti:  that  when  there  Is  a  general  ver- 
dict ot  guilty  upon  a  bill  containing  sever- 
al counts,  there  being  as  many  verdicts  ol 
guilty  as  there  are  counts,  if  the  offenses 
arepunishable alike. and  otthe  same  grade, 
any  one  of  the  verdicts,  it  valid,  supports 
the  Judgment,  and  defendant  cannot  com- 
plain. It  cannot  be  said  that  the  judge 
Imposed  the  sentence  upon  the  objection- 
able count  or  verdict,  for  the  law  places  It 
on  the  valldcountaod  unobjectionable  ver- 
dict; nor  that  his  judgment  was  Increased 
by  reason  of  the  number  ol  the  counts,  for, 
so  long  as  the  Judgment  upon  the  valid 
verdict  is  within  the  limits  allowed  Sylaw 
for  the  offense  chanced  in  It,  this  court  can- 
not find  error.   It  Is  consonant  to  prece- 


dentand  the  reason  of  the  thing  that  when 
there  is  a  verdict  against  a  defendant  to 
which  no  error  can  beasslgned,  and  ajudg. 
ment  Is  pronounced  thereon  within  the 
limits  allowed  by  law.  snch  verdict  and 
Judgment  should  not  be  disturbed  by  rea- 
son of  defects,  whether  in  the  Indictment, 
the  evidence,  orthe  Instructions,  allied  as 
to  other  verdicts  against  the  same  defend- 
ant; and  It  can  makenodlRerencewhether 
such  other  verdicts  are  in  other  iudlct- 
menta,  or  on  other  counts  In  the  same  in- 
dictment. 

In  the  present  case  the  defendant  was 
charged  in  separate  counts  tor  different 
offenses,  but  of  the  same  grade,  and  pun- 
ishable alike.  She  might  have  been  tried 
In  two  separate  indictments,  but  she  made 
no  objection,  and  the  court  had  the  discre- 
tion to  try  in  one  action.  By  the  general 
verdict  tliere  stand  two  verdicts  ot  guilty 
against  her.  As  to  one,  no  valid  objection 
has  been  raised,  and  the  judgment  upon  It 
Is  such  as  the  law  authorizes.  She  Is  not 
entitled  to  a  new  trial  upon  that,  and  it 
can  serve  no  good  purpose  to  give  or  re- 
fuse a  new  trial  as  to  the  other  verdict, 
which  Is  surplusage.  It  there  was  error.  It 
was  error  Immaterial  to  the  verdict  on  the 
second  count;  and,  there  being  but  one 
sentence,  it  is  placed  upon  the  sound  ver- 
dict, as  it  would  be  placed  on  the  sound 
count,  if  theotherweredefectlve.  Itwould 
put  the  state  to  a  great  disadvantage,  and 
greatly  increase  the  difficulties  and  techni- 
calities which  already  hamper  the  admin- 
istration of  Justice  upon  the  merits.  If, 
when  a  defendant  Is  tried  upon  several 
counts,  (which  practice  Is  favored,  to  save 
defendants  unnecessary  costs,)  and  found 
guilty  upon  all.a  sllghterror  in  the  Judge's 
charge  upon  oneconnt,ln  nowise  affecting 
the  trial  on  the  other  counts,  should  be  al- 
lowed to  vitiate  the  verdicts  on  all  the 
other  counts,  though  no  error  whatever 
can  be  found  against  the  verdicts  thereon. 
The  rule  herein  stated  can  work  no  Imrd- 
shlp  to  defendants,  tor  they  can  alwa.v8 
move  to  quash,  or  to  require  solicitor  to 
elect,  which  motion,  it  Is  to  be  taken,  the 
presiding  Judge.  In  all  proper  cases,  will  al- 
low. State  V.  Reel,  supra;  Carlton  v.  Com., 
5  Metc^532,  The  defendant  also  has  the 
right  to  i-equire  a  separate  verdict  to  be 
rendered  on  each  count,  it  he  doubts  that 
the  general  verdict  of  guilty  applies  to  all ; 
and,  it  he  does  not  ask  to  have  this  done, 
he  cannot  afterwards  be  heard  to  complain. 
State  V.  Basserman,  54  Conn.  88,  6  Atl. 
Rep.  185.  It  Is  like  the  right  to  have  the 
Jury  polled,  which  is  waived  unless  asked 
for  at  the  time.  State  v.  Young,  77  N.  C. 
Affirmed. 

Shepheud,  J.,  (diasenttajr-)  The  defend- 
ant was  Indicted  in  twocountsfordistinct 
offenses.  It  Is  conceded  that  the  court 
erred  in  refusing  to  give  the  defendant's 
prayerfor  instruction  to  the  effect  that  the 
testimony  was  insufficient  to  sustain  a 
conviction  on  the  flrat  count.  There  was 
a  general  verdict  ot  guilty;  and  it  is,  I 
think.  Improperly  held  by  the  court  that 
the  defendant  must  lose  the  benefit  ot  ber 
exception  because  she  did  not  request  the 
court  to  require  a  separate  finding  upon 
each  count.  This,  it  seems  to  me.  is  a  noT- 
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elty  tn  the  ciimlzial  practice  oftbia  state, 
and  ao  opposed  to  the  fj^eneral  prlDclptea 
coQtrolUaK  criminal  trials  tbat  I  am  con- 
strained to  enter  my  dlsaent.  I  concur  in 
neariy  all  of  the  general  propositions  laid 
down  in  the  opinion  of  the  court,  but  deny 
that  they  have  any  application  to  the  cose 
before  us. 

It  ia  undoubtedly  true  that  where  there 
Is  a  general  verdict  of  grullty,  and  aome  of 
the  counts  are  defective,  the  law  presumes 
tbat  the  conviction  was  upon  the  good 
connta;  bnt  this  Is  held  onlyupon  motions 
in  arrest  of  Judgment.  In  which  It  la  as- 
sumed tbat  there  was  evidence  npon  the 
good  counts,  and  that  no  error  was  com- 
mitted on  the  trial. 

It  ia  also  conceded  that  where  there  are 
defective  counts,  and  evidence  la  oBered  as 
to  the  good  counts  only,  it  will  be  presumed 
that  the  verdict  was  npon  the  good  counts, 
and  a  general  verdict  will  be  sustained  on 
a  motion  for  a  new  trial.  State  v.  Long, 
7  Jones,  24. 

In  none  of  the  cases  cited  In  the  opinion 
waa  It  decided  that  a  general  verdict  will 
be  sustained,  upon  motion  for  a  new  trial, 
whereltappearathat  thecoart  has  errone- 
ously Instructed  the  ]nry,ur  where  there  Is 
Dot  sufficient  testimony  to  sustain  a  con- 
viction npon  all  of  the  counts,  and  espe- 
cially upon  all  of  the  good  ones.  Theerror 
of  the  court  consists,  I  think,  in  a  failure 
to  observe  this  fundamental  distinction. 
The  Inry  may  have  believed  only  the  testi- 
mony bearing  upon  the  coaut  which  was 
the  subject  of  the  erroneous  charge,  and 
yet  we  are  called  upon  to  assume  thatthey 
acted  only  npon  testimony  relating  to  the 
second  couDt.  This*  as  I  have  remarked, 
is  something  new  in  the  criminal  practice 
in  North  Carolina,  and  is,  in  my  opinion, 
not  only  unsupported  by  reason  or  author- 
ity, but  is  directly  opposed  to  the  rulings 
ot  this  court.  It  has  generally  been  under- 
stood that  when  a  defendant  makes  hla  ob- 
jection to  testimony  orpresents  his  prayer 
for  instruction.  In  apt  time,  that  be  has 
done  all  that  can  reasonably  be  reqntre<l 
of  him.  and  that  It  Is  the  duty  of  the  court 
to  conduct  the  trial  to  a  proper  conclusion. 
In  lieu  of  this  plain  and  well-settled  prac- 
tice, it  la  now  proposed  to  make  It  the  duty 
of  the  defendant  to  Interfere,  and  asalet  the 
conrtin  extricating  Itself  from  an  erroneous 
ruling,  upon  the  penalty  ol  Ifielng  the  ben- 
efit of  his  exceptions. 

SympathUiug,  as  1  do,  with  the  policy  of 
tryhig  casM  upon  their  merits,  and  reliev- 
ing the  administration  of  the  criminal  law 
of  many  useless  rBflnementP  and  technical- 
ities, I  fail  to  see  what  evil  is  to  be  rem- 
edied, or  good  accomplished,  by  the  pres- 
ent roling  of  the  court.  In  this  caee  the 
Judge  ored,  the  d^endant  excepted,  and, 
having  this  express  notice  that  the  objec- 
tion was  to  be  Insisted  upon,  the  solicitor 
failed  to  no/,  pros,  the  first  count,  or  to  ask 
for  a  separate  verdict,  and  the  court  failed 
to  direct  such  a  verdict,  although  It  might 
have  done  so  ex  mem  mota.  Where  is  the 
public  exigency  that  requires  the  defend- 
ant to  act  In  such  a  case,  instead  of  the 
conrt,  which  has  committed  the  error?  I 
know  oC  no  authority  In  support  of  such 
a  complete  reversal  ot  the  positions  of  the 
state  and  the  defendant  in  a  criminal  prose- 


cution. It  is  clearly  not  found  in  the  opin- 
ion of  the  court.  Neariy  all  ot  the  nuuier> 
ous  authorities  cited  therein  relate  only  to 
the  general  principles  which  I  haveecm- 
ceded,  and  there  are  but  five  cases  which 
seem  to  be  relied  upon  In  support  of  the 
particular  question  here  presented.  State 
V.  Smiley,  101  N.  C.  700,7  S.  E.  Rep.  904, 
only  decides  that  upon  a  motion  in  arrest 
of  Judgment  a  general  verdict  will  be  sus- 
tained if  "either  count  be  good. "  This,  as 
we  have  seen,  is  conceded ;  and  It  Is  plain 
tbat  the  case  has  no  bearing  upon  the 
question  underconslderation.  Equally  In- 
applicable is  State  v.  Allen,  103  N.  C.  483,  9 
S.  E.  Kep.  6:6.  In  that  case  there  was  no 
error  in  the  rulings  of  the  court,  and  the 
only  point  decided  was  tliat  a  general  ver- 
dict would  be  sustained  in  an  indictment 
for  larceny  and  receiving.  The  only  case 
which,  I  think,  at  all  approaches  the 
point,  is  State  v.  Stroud,  85  N.  C.  626.  An 
examination  of  that  case  will  disclose  that 
there  was  no  exception  whatever  Co  the  ad- 
mission of  testimony,  and  the  court  held 
that  there  was  no  error  in  auy  of  the  rul- 
ings of  the  judge.  How,  then,  can  such  a 
case  be  regarded  as  authority  upon  a  ques- 
tion which  can  only  arise  where  there  has 
been  some  erroneous  ruling  on  the  part  of 
the  court?  What  was  said,  therefore,  by 
the  learned  Justice  who  delivered  the  opin- 
ion,can  unlyberegarded  as  adictum;  and, 
as  the  two  counts  were  based  upon  the 
same  transaction,  and  the  evidence  wiis 
applicable  to  both,  it  Is  notvery  clear  that 
the  remarks  of  the  Justice  furnish  sufficient 
ground  to  warrant  the  Inference  which  is 
sought  to  be  drawn  from  them.  Itcannot 
be  seriously  contended  that  the  case  de- 
cided the  point  which  we  are  considering. 
In  Hudson  v.State,lBlackf.819,  the  indict- 
ment contained  two  counts,— "one  charg- 
ing Hudson  with  shooting  an  Indian;  the 
other,  with  aiding  and  assisting  another 
man  In  stabbing  him."  The  court  held 
that  "evidence  of  the  aid  and  assistance 
charged  In  the  second  count  was  sufficient 
to  support  the  charge  ot  shooting  set  out 
In  the  first  count,  **  and  a  general  verdict 
ot  guilty  was  sustained.  How  a  case  In 
which  there  Is  sufficient  evidence  to  war- 
rant aflnding  upon  both  counts  is  author- 
ity in  one  where  there  Is  onlj-  sufficient  ev- 
idence to  sustain  afinding  upon  one  count, 
I  am  unable  to  understand.  This  Is  all 
that  the  case  decides,  and  It  does  not, 
therefore,  apply  to  the  question  under  dis- 
cussion. Inowcome  totheremainlng  ease, 
which  Is  State  v.  Basserman,  54  Conn.  92, 
6  Atl.  Bcp.  18.^,  in  which  It  was  said  that  It 
is  the  duty  of  the  defendant,  In  u  case  like 
ours,  to  ask  for  a  separate  verdict  upon  . 
each  count.  These  remarks,  like  those  In 
Stroud's  Case,  were  unnecessary,  as  the 
conrt  expressly  decided  that  the  testimony 
In  question  was  not  only  competent,  but 
had  not  been  objected  to.  Thus  It  Is  seen 
that  there  are  only  these  two  dicta, — one  of 
which  Is  not  at  all  clear — to  be  found  in  all 
ot  the  cases  cited  which  tend  to  sustain 
the  decision  of  the  court.  It  is  not  a  little 
strange,  If  the  position  Is  correct,  that  no 
direct  authority,  either  from  the  text-books 
or  the  reports, can  betound  in  Itssupport; 
and  yet  It  is  proposed,  In  the  absence  of 
any  exigency  requiring  It,  to  overrule  an 
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expreRB  decision  of  tbU  coart,  and  work  a 
very  great  change,  In  an  Important  partic- 
ular. In  the  conduct  ol  Jury  trlala  In  crim- 
inal easee.  The  decision  of  the  court  in 
State  V.  HcCaulesa,  9  Ired.  876,  Is  directly 
in  point.  Indeed,  the  case  Is  precisely  like 
ours  In  every  respect.  Pearson,  J.,  for 
the  court  says:  "  We  think  his  honorerred 
In  the  InstructlonB  given.  It  Is  Insisted 
that,  the  defendants  being  properly  con- 
victed upon  the  second  count,  that  will 
■□stain  the  JudKment,  notwithst-aiidlDS 
the  error  In  the  chaifce  In  reference  to  the 
first  count.  It  Is  true,  when  one  count  In 
an  Indictment  la  defective,  ajid  another 
count  Is  good,  and  there  Is  a  general  ver- 
dict, a  motion  In  arrest  cannot  be  bus 
talned;  for  the  good  count  warrants  the 
lodgment,  and,  although  the  punishment 
Is  discretionary,  the  Judgment  Is  preflumed 
to  have  been  given  upon  the  good  count. 
In  this  case  both  counts  are  good.  There 
was  error  In  the  Instruction  given  on  one 
of  the  counts,  by  reason  whereof  the  de- 
fradants  were  Improperly  convicted  upon 
that  count,  and  are  entitled  to  a  venire 
denov-o."  In  State  v.  Williams,  9  Ired. 
100,  the  same  principle  is  affirmed  by  Ruf- 
FiN,  C.  J.  Eight  of  the  counts  were  defect- 
ive, and  it  was  contended  that  as  to  these 
there  was  error  In  the  charge,  and  that 
there  should  be  a  new  trial ;  there  having 
been  a  general  verdict.  The  court  Bald : 
"For,  it  is  argued,  the  caseiB  not  within 
the  rule  that  there  may  be  Judgment  on  an 
indictment  containing  deieetlve  counts,  If 
there  be  a  good  one,  because  that  proceeds 
on  the  ground  that  there  was  evidence  to 
authorize  a  conviction  upon  each  and  all 
of  the  counts,  whereas,  here  the  Jury  were 
told,  It  Is  said,  thatthey  might  convict  up- 
on all,  If  they  thought  the  prisoner  guU^ 
upon  any  one.  If  that  be  trne,  there  ought 
to  be  a  venire  de  novo,  certainly;  for,  un- 
questionably, the  eight  counts  are  bad  In 
which  a  taking  without  conveying,  and  a 
conveying  without  a  taking,  are  respect- 
ively charged."  The  court  sustained  the 
conviction  only  because  It  appeared  that 
Ihetrlal  Judge  had  In  hlB  charge  "explicitly 
put  these  counts  [the  defective  ones]  out 
of  the  case."  The  irresistible  inference  to 
be  drawn  from  the  opinion  Is  that  If  these 
counts  had  not  been  put  out  of  the  case 
the  general  verdict  would  not  have  been 
sustained. 

T  prefer  tostand  by  the  decisions  of  these 
dlBtlngalshed  Jurists,  especially  as  they 
seem  to  be  In  accord  with  the  true  spirit  ol> 
the  practice  governing  the  administration 
of  the  criminal  law,  and  there  is  no  ad- 
vantage. In  any  respect,  to  be  gained  by 
departing  from  them.  No  harm  can  come 
to  the  state  by  the  existing  practice,  as  It 
Is  always,  as  I  have  Bald.  In  the  power  of 
the  court  to  direct  separate  findings  up- 
on each  count,  or  for  the  solicitor  to  nol. 
pros,  the  count  upon  which  there  has  been 
an  emmeouB  ruling. 

Avert,  J.,  (dtftsenting.)  I  feel  con- 
strained to  express  my  disnent,  though  my 
Brother  Shepherd  has  reliev  ed  me,  by  a 
very  clear  and  elaborate  presentation  of 
the  law,  and  a  full  citation  of  authorities, 
of  the  trouble  or  necessity  of  extended  dls- 
cuBBton.   X  do  not  think  that  the  legal 


proposition  upon  which  the  opinion  of  the 
court  is  founded  Is  supported  by  the  pre- 
vious adjudications  of  our  own  court.  I 
feel  asBured  that  the  new  principle,  when 
adopted  In  practice,  will  prove  unjust  and 
oppressive  to  Ignorant  and  helpless  people, 
whoaresometlmes  arraigned  in  the  courts 
upon  false  and  gronndless  charges,  raid  its 
enforcement  will  vindicate  the  wisdom  of 
the  old  rule,  which  did  not  relievethe  state 
of  the  laboring  oar  from  the  arraignment 
of  a prisonertiUthefina]  Judgmentwas  en- 
tered againsthlm.  The  opinion  is,  I  thlnk« 
mtsleawng,  In  assuming  that  the  power 
and  duty  of  the  court  to  proceed  to  Judg- 
ment after  verdict  upon  several  counts,  one 
of  which  Is  good,  and  the  others  defective, 
has  been  drawn  in  question.  In  such  cases 
a  motion  In  arrest  of  Judgment  cannot  be 
sustained.  In  this  wecan  all  heartllycon- 
cur,  because  It  does  not  appear  upon  the 
face  of  the  record  that  tbe  trial  Judge  has 
committed  any  error,  and  it  does  not  Im- 
peril the  rights  or  liberty  of  any  one  to  as- 
sume that  the  conviction  waM  upon  the 
good  count,  and  that  the  trial  upon  It,  In 
the  absence  of  any  exception  that  opens 
the  way  for  us  to  look  behind  the  verdict, 
was  (air  and  Just.  But  I  cannot  concede, 
or  by  silence  acquiesce  In  the  ruling,  that 
when  a  defendant  noints  out  an  error  of 
the  Judge  to  which  he  excepted  In  apt  time 
In  tbe  court  below,  either  In  the  refusal  to 
admit  competent  testimony  offered,  or  the 
admission  of  Incompetent  testimony  object- 
ed to,  bearing  upon  one  or  two  good  counts 
In  the  Indictment  upon  which  he  is  being 
tried,  or  in  the  mladlrectlon  of  the  Jury  as 
to  Buch  count,  he  Is  to  be  deprived  of  the 
right  to  a  new  trial,  when  it  Is  admitted 
that  the  Judge  made  an  erroneous  mlln(c« 
because  the  defendant  did  not'go  further, 
and,  while  thecourt  and  solicitor  remained 
passive,  demand  separate  verdicts  upon 
the  different  counts  In  the  indictment.  It 
ueemB  to  me  that,  when  we  shift  the  burden 
of  calling  for  distinct  findings  upon  the 
counts  from  the  prosecuting  officer  to  tbe 
prisoner,  we  have  gone  one  step  in  the  di- 
rection of  wiping  out  tbe  fundamental 
principle  that  every  cltlsen  Is  presumed  to 
be  Innocent  until  his gulltia proven  and  eR- 
tabllshedby  theverdlctof  ajury.  Included 
In  that  rule,  and  distinctly  legible  between 
thelines.thecourtsandthelegal  professloo 
haveread  and  acted  upon  the  principle  that 
when  a  defendant  assigned.  In  the  way 
prescribed  by  law,  an  error  of  the  court, 
thatmight  have  led  to  (not  that  did  cause) 
his  conviction,  hehad  a  right  to  demand  a 
new  trial.  It  is  not  denied  that  in  the 
cause  before  ns  the  jury  might  have  dia- 
credlted  all  testimony  tending  to  show 
that  the  defendant  uttered  the  oath  as 
charged  Inthefirst  countof  thelndletment. 
If  so,  It  would  follow  that  she  is  to  be 
punished,  when  the  only  credible  testi- 
mony applied  to  the  second  count,  and  she 
must  have  been  convicted  on  that,  though 
Bfae  would  not  have  been  If  the  court  bald 
not  misdirected  the  Jury  as  to  the  law. 
The  dirty  and  dlagustlng  details  of  this 
trial  are  naturally  calculated  to  make  as 
forget  that  even  In  such  eases  there  may 
be  a  great  principle  involved  that  per^ 
meates  the  whole  criminal  practice,  and 
affects  the  security  of  even  good  dtlaena. 
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whea  called  upon  to  answer  false  chargres. 
It  will  prore  more  than  queBtionable  pro- 
gress If  under  tbe  Bpeclous  plea  uf  diepens- 
Ing  with  tecbnicalitiee,  and  allowlug  no 
Kuilty  man  to  use  them  as  a  shelter,  we 
break  down  any  of  the  barriers  that  bare 
been  thrown  around  tbe  people,  both  in- 
nocent and  guilty,  and  make  It  possible, 
by  the  failure  on  tbe  part  of  tbe  accused 
to  make  a  purely  technical  request  in  apt 
time,  to  cover  up  an  admitted  eiTor  ol  a 
Judse  chatted  with  tbe  administration  of 
the  criminal  law.  It  seems  to  be  conceded 
that  tbecase  of  State  v.  McCauless,  9  Ired. 
875.  Is  not  in  harmony  with  tbe  principle 
announced  in  the  opinion  of  the  court  in 
tbls  case;  and  itcwinot  be  denied  thattbe 
case  of  State  v.  Williams.  9  Ired.  150,  Is 
equally  Irreconcilable  with  tbe  construction 
now  ^fven  by  thecourt  to  the  caseof  State 
V.  Stroud,  95  N.  C.  626.  II  my  Brother 
Shepherd  is  not  Justified  in  characteriiing 
the  autiiorlty  relied  upon  as  an  Inadvert- 
ent expression.  It  wonld  follow  that  the 
court  Intended  in  State  Stroud  to  over^ 
mlc  In  a  single  sentence  two  weil-consld- 
ered  opinions  delivered  for  tbe  court  by 
Chief  Juatice  Rupfin,  without  dignifying 
them  by  the  slightest  notice.  I  am  satis- 
fied that  such  a  conclusion  would  be  unjust 
to  this  court,  and  to  tbe  learned  and  care- 
ful Justice  who  spoke  for  them  In  State  v. 
Strond.  If  there  Is  any  conflict  In  our  au- 
thorities upon  this  subject  except  that 
raised  by  a  dictum  which  seems  to  have 
been  especially  controverted  by  Justice 
Shephekd,  the  most  satisfactory  solution 
of  the  trouble  will  t>e  reached  by  adhering 
to  the  merciful  rule,  and  throwing  the  bur- 
den npon  an  able  Judge  and  competent 
prosecuting  officer  of  making  clear  tbe 
meaning  of  the  Jury,  by  requiring  findings 
upon  the  separate  counts.  This  would  be 
In  accord  with  every  princlpleofoursystem 
of  administerinR  the  criminal  law,  which 
is  founded  upon  the  idea  that  every  man 
is  presumed  to  be  innocenttill  he  is  shown 
to  be  gnilty,  and  that  the  government 
takea  the  burden  of  establishing  his  guilt 
at  every  stage  of  the  prosecution. 

NOTE. 

IspiCTnaiTT  —  Jonn>n  or  Cousts  —  Aidbr  bt 
VwDicT.  A  geoenl  verdlot  of  guilty  on  an  in- 
dictment oontwntng  several  counts  will  support  a 
jademeat,  if  aoj  count  be  Rood.  Babcook  r.  U.  S., 
U  Fed.  Rep.  873;  U.  S.  v.  Clarke,  40  Fed.  Sep.  825 ; 
FriedeDstem  t.  U.  S,,  8  Sup.  Cu  Rep.  8S8;  Ochs  v. 
People,  (HL)  10  N.  B.  Rep.  063.  A  judKment  on  a  i 
general  verdict  of  guilty  on  a  Indictment  in  two 
ooQnts,~^e  for  burglary,  and  one  for  larceny,— 
in  the  absence  of  anything  in  the  record  to  the 
contrary,  will  be  presumed  to  be  for  burglary; 
and  it  Is  immaterial  that  there  were  errors  in  the 
charge  on  larceny.  State  v.  Dawkins,  (S.  C.)  10 
S.  E.  Bep.  773.  Where  one  of  two  oonots  in  an  In- 
dictment Is  defective,  but  Is  not  demtured  to,  a 
general  verdict  of  guilty  will  be  referred  to  the 
good  connt,  and  the  convlctiou  sustained.  May  v. 
Bute,  (Ala.)  5  South.  Bm.  14.  A  ^neral  verdict 
of  guilty  on  sa  indlctm«it  which  obarges  disjuno- 
tlv«ly  two  ofleases  of  the  same  charaoter,  and  sub- 
ject to  tbe  same  punishment,  is  not  ground  of  er- 
ror, or  for  motion  in  arrest,  in  A.tabama.  McQoff 
V.  State,  7  South.  Rep.  85;  People  v.  Emerson,  6 
N.  T.  Supp.  &74.  A  verdict  of  guilty  separately 
rendered  on  each  of  two  ooants  of  an  indictment 
Is  snfflcie&t  to  loatain  a  Judgment  upon  one  of 
tbem,  tiioiiKh  the  oonnte  charge  two  distinct  of- 
fenses, puiushabie  diffwently.  State  v.  Cross,  (N. 


0 10  8.  B.  Rep.  867.  A  verdict  of  guilty  on  one 
of  two  counts  in  an  indictment  is  not  iovalid  be- 
cause of  the  other  count,  Scolf  v.  Com.,  (Ky.)  6  9. 
W.  Rep.  861 ;  and  ts  equivalent  to  a  verdict  of  not 
guilty  on  the  other  count,  State  v.  McNanght, 
^An.)  14  Pac.  B^.  STf;  People  v.  McDonald,  1  N. 
Y.  Bapp.  708. 

*       Jackson  v.  Jackson. 

(Supreme  Court  of  North  Carolina.   Maroh  8, 
1890.) 

DiVOEOB— PLEAniNG — TbsbaTS— MoTIOH  TO  DlS- 
lUSS. 

1.  A  petition  for  divorce  which  alleges  that  de- 
fendant '^became  violently  jealous  of  her,  tbe  said 
plaintiff,  and  begau  to  treat  her  cruelly  and  barba- 
rously, so  as  to  endanger  her  life, — frequently  at 
night,  when  no  other  person  in  the  house  was 
awake,  taking  his  fist  and  threatening  to  mash  her 
brains  out,  "—does  not  show  with  soffltdeat  oer^ 
tainty  the  airoumstaooes  under  which  the  threats 
were  made. 

2.  A  moUon  to  diunlss  a  complaint  for  f  allore 
to  state  a  mffltdeot  cause  of  action  will  be  enters 
tained  at  any  stage  of  tiie  proceeding,  whether  tn 
the  oooTt  of  original  or  appellate  Jaruuiction. 

Tbls  was  an  action  for  divorce  tried  at 
October  terui,lR89,  of  the  superior  court  of 
Wake  county,  before  Armfield,  J. 

The  complaint  was  as  follows:  "Corne- 
lia A.  B.  Jackson,  tbe  plaintiff  In  the  above- 
entitled  action,  complains  of  the  defend- 
ant, Daniel  Jackson,  and  says:  (1)  That 
she  was  lawfully  married  to  the  said  Dan- 
iel Jackson  about  A.  D.  1846;  that  she  has 
been  a  true  and  faithful  wife  to  him, 
and  they  raised  several  children.  (2) 
That  up  to  a  few  years  ago  she  has  lived 
with  tbe  said  Daniel  Jackson  in  compara- 
tive pecw:e  and  quiet,  doing  her  duty  faith- 
fully as  a  wife  and  mother.  (3)  That  since 
bis  severe  sickness  (about  If^)  he  has  be- 
come In  a  measure  impotent,  and  genially* 
unable  to  perform  family  duty,  and  In  con- 
seqoence  became  violently  Jealous  of  her, 
the  said  plalntin,  and  began  to  treat  ber 
cruelly  and  barbarously,  so  as  to  endanger 
her  life,— frequently,  at  night,  when  no 
other  person  In  the  house  was  awake,  tak- 
ing bis  fist,  and  threatening  to  maah  her 
brains  out, — and  that  in  consequence  she 
was  f^rald  to  retire  to  rest  at  night.  (4) 
That  recently  be  maliciously  turned  her 
out  of  doors,  and  refused  to  allow  her  to 
return  to  herhome,  threatening  that  it  she 
did  so  return  he  would  kill  her.  (5)  That 
the  tract  of  land  on  which  the  said  Daniel 
Jackson  now  resides,  and  from  which  he 
turned  her  out,  is  her  separate  estate,  and 
she  aiso  has  some  articles  of  personal  prop- 
erty now  In  tbe  possession  of  the  defend- 
ant; that  the  defendant's  annual  Income 
is  about  $500.  Therefore  she  prays  the 
court  (1)  that  she  be  granted  a  divoi*ce 
from  bed  and  board  from  the  defendant 
Daniel  Jackson;  (2)  and  for  alimony ;  (3) 
for  her  couts  in  this  action,  and  for  such 
other  relief  aa  the  court  shall  direct." 

After  denying  specifically  each  allega- 
tion of  tbe  complaint,  for  a  further  defense, 
defendant  says :  "(1)  That  some  time  dur- 
ing the  summer  of  188S  his  wife  did  go  from 
home  to  a  certain  place  hewas  opposed  to 
her  going,  to-wit,  to  a  certain  church  of 
which  defendant  had  been  a  member,  which 
church  had  been  recently  removed  ti'om 
the  old  place,  where  It  was  originally  lo- 
cated, against  the  defendantX will  and  de- 
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8lre.  and  alter  Its  remoral  be  did  not  wlah 
his  wife  tu  so  to  the  same,  and  he  was  an- 
gry when  she  did  ^o;  but  he  soon  got  over 
hlsanger.and  tried  to  get  plHlntiff  to  come 
back  to  berbome.ajid  Uveas  she  bad  doue 
for  BO  many  years,  promising  to  treat  her 
kindly,  and  pOTnlt  her  to  go  where  she 

{>leaBed,  and  come  when  she  chosei  Do- 
en  dan  t  offered  to  divide  bis  lands  ^ith  ber, 
and  give  bond  that  he  would  In  no  wise 
Impose  on  her.  Fortwo  years  past,  plain- 
tiff has  not  demeaned  herself  towards  de- 
fendant as  a  wife  should.  (2)  That  de- 
fendant has  no  11)  feeling  towards  bis  wife, 
but  Is  earnestly  de^rous  that  she  should 
return  to  ber  home ;  that  she  has  been  to 
hie  house  once  since  she  left,  and  ottered  to 
come  and  live  with  defendant  if  he  would 
enter  Into  a  bond  In  the  sum  of  two  hun- 
dred dollars  not  to  mistreat  her.  whlnh  de- 
fendant tlien  and  there  agreed  to  do,  and 
parted  with  her  with  this  understanding. 
But  defendant  Is  informed  and  believes 
that  she  was  dissuaded  from  coming  hack 
to  ber  home  by  other  parties ;  and  be  be- 
lieves that.  If  she  was  left  free  from  persua- 
sion of  others,  she  would  return,  and  live 
with  him,  as  be  desires  she  should,  and  as 
she  agreed  to  do.  (3)  That  defendant  Is  a 
cripple,  unable  to  walk  without  a  crutch, 
which  he  has  had  to  use  for  thlrty-slx 
years.  He  Is  In  the  sixty-fourth  year  of 
his  age.  His  property  consists  of  a  tract 
of  land  containing  one  hundred  and  tfairty- 
flve  acres,  one  horse,  and  bogs,  a  little 
bouse  furniture,  a  few  farming  tools,  and 
a  small  amuunt  of  provisions  on  band, — 
not  more  than  enough  to  last  him  three 
months.  This  constitutes  defendant's 
whole  property.  He  has  no  income  be- 
.yond  a  support  from  his  farm,  and  last 
year  bis  farm  did  not  pay  exijenses.  He  Is 
unable  to  work,  and  has  to  depend  on  the 
labor  of  others  to  make  a  support  out  of 
his  land ;  and  a  bare  support  Is  all  that  It 
will  yield  him,  especially  In  the  absence  of 
hJs  wife,— he  having  to  hire  everything 
done.  Defendant  is  anxious  that  his  wife 
should  return  to  her  home,  and  otfen*  to 
live  in  peace  with  her,  and  make  her  home 
as  pleasant  as  It  Is  in  his  power  to  do, 
and  provide  for  her  to  the  extent  of  bis 
ablHty." 

There  wasevldence  from  the  plaJntlfl  and 

other  witnesHos  tending  to  show  that  de- 
fendant, for  anumberofyears,  by  cruel  and 
bnrhorons  treatment  endangered  the  life 
of  plaintiff,  and  that  defendant  on  numer- 
ous occasions  offered  such  Indignities  to 
the  person  of  plaintiff  as  to  render  ber 
condition  Intolerable,  and  life  burden- 
some; that  this  occurred  over  six  montbs 
before  tbe  fUlng  of  the  complaint.  The 
witness  testified  that  defendant  upon 
many  occasions  drove  plaintiff  from  his 
bed.  and  Inflicted  serious  bodily  injury  up- 
on her  person,  by  kicking,  bruiship,  and 
the  like,  and  on  one  occasion  struck  her 
on  the  head  a  terrible  blow  with  a  large 
stick,  and  nearly  killed  her,  and  that  de- 
fendant continued  this  treatment  until  he 
maliciously  turned  plaintiff  out  of  doors, 
a  few  days  before  this  action  was  brought ; 
and  there  was  no  exception  to  this  evi- 
dence. His  honor  withheld  the  third  Issue 
from  the  Jury  because  It  appeared  in  evi- 
dence that  the  defendant  turned  plaintiff 


out  of  doors  wlthtn  tiz  monllis  before  the 
complaint  was  Hied :  and  all  the  issues  set 

out  in  the  record  (except  the  third  Issue, 
which  was  withdrawn  from  the  Juiy)  were 
found  in  favor  of  the  plaintiff.  Upon  the 
question  of  alimony,  tbe  court  offered  to 
hear  evidence  from  tbedefendrat.  Noevi- 
dence  was  introduced  by  him;  and  tbe 
court,  being  satisfied  that  the  alimony  set 
out  In  the  Judgment  was  reasonable  and 
fair,  after  hearing  tbe  evidence,  gave  the 
Judgment  setout  in  tberecord.  Defendant 
offered  to  prove  that  after  tbe  commence- 
ment of  this  action  he  had  s^t  word  to 
plaintiff  to  come  back  and  live  with  him, 
and  he  would  "treat  her  Just  as  he  always 
had."  Tbe  cuurtexduded  this  testimony, 
and  tbe  defendant  excepted.  Verdict  for 
plaintiff.  Appeal  by  defendant.  The  Is- 
sues and  findings  were  as  follows:  **(!) 
Have  the  plaintiff  and  defendant  beenlaw- 
fuily  married,  and  have  they  lived  togeth- 
er as  man  and  wife?  Answer.  Yes.  (2) 
Have  plaintiff  and  defendant  been  citizens 
and  residents  of  the  state  for  two  years 
before  bringing  this  action?  A.  Yes.  (3) 
Did  the  defendant  maliciously  turn  plain- 
tiff  out  of  doors?  (This  issuenot  given  to 
Jury.)  (4)  Did  the  d?fendant,bycruel  and 
barbarous  treatment,  endanger  the  life, 
or,  permanently,  the  health,  of  plaintiff? 
A.  Yes.  (5)  Did  the  defendant  offer  such 
indignities  to  tbe  person  of  plaintiff  as  to 
render  her  condition  Intolerable,  and  life 
burdensome?  A.  Yes.  (6)  Was  the  de- 
fendant insane,  and  Irreeponstble  for  bis 
actions,  at  the  time  of  the  happening  of 
the  causes  alleged  for  dlvoree?  A.  No. 
(7)  Has  tbe  defendant  offered,  In  good 
faith,  since  the  happening  of  the  alleged 
causes  of  divorce,  to  take  tbe  plaintiff  back 
to  his  home,  and  treat  ber  kindly?  A. 
No. "  The  court  rendered  Judgment  that 
the  plaintiff  be  divorced  from  bed  and 
board ;  for  an  allowance  of  f  50,  to  be  paid 
before  January  1, 1890 :  for  the  rents  from 
one-third  of  d^endant's  land,  to  be  laid  off 
by  the  surveyor  and  two  freeholders,  as 
alimony,  who  were  to  report  at  the  next 
term ;  the  cause  being  retained  for  further 
hearing. 

Arf(o  A  FlemtDg,  for  appellant.  B&tcb- 
tior  A  Devenux,  for  appellee. 

Avert,  J.,  (after  etaXing  tbe  ftict^  aa 
above.)  The  defendant's  counsel  moves 
In  this  court  to  dismiss  because  the  facts 
stated  In  the  complaint  art)  not  sufficient 
to  constitute  a  cause  of  action,  and  we 
think  that  the  motion  should  be  allowed. 
The  Judge  properly  refused  t(i  submit  tbe 
tssuegrowlngout  of  the  fourth  paragraph 
of  complaint  and  answer,  because  there 
was  no  evidence  tending  to  show  that  the 
plaintiff  had  been  turned  out  of  doors  by 
her  husband  more  than  six  months  before 
the  action  was  brought.  Tbe  petition 
rrets  for  support  solely  upon  tbe  allega- 
tion that  the  husband  "became  violently 
Jealous  of  her,  tbe  said  plaintiff,  and  be- 
gan to  treat  her  cruelly  and  barbarously, 
BO  aa  to  endanger  her  life,— frequently  at 
night,  when  no  other  person  in  the  house 
was  awake,  taking  his  flst,  and  threateU'- 
Ing  to  mash  her  brains  out,— and  that  In 
consequence  she  was  afraid  to  retire  to 
reet  at  nlgtat."  It  is  not.  a  conutUanee 
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with  the  law.  In  Bach  cases,  to  charge  ill 
treatment  generally  in  the  complaint,  nor 
to  state  Blmply  that  the  condition  of  the 
complainant  was  iDtoIerable,  and  her  life 
bardeoBome.  by  reason  of  the  conduct  of 
her  husband  towards  her.  It  must  ap- 
pear to  the  court,  from  specific  all^ations 
as  to  the  treatment  of  the  husband  on 
partlcnlar  occasions,  that  he,  without 
snffldent  provocation  on  her  part  to  Jus- 
tify his  conduct,  either  abandoned  bis  fam- 
ily, malldously  turned  her  out  of  doors, 
endangered  her  life  by  cruel  and  barba- 
rous treatment,  or  offered  such  indignities 
to  her  person  as  to  render  her  condition 
intolerable,  and  her  life  burdensome.  The 
court  must  see  that  if  the  complainant 
can  make  good  her  allegations  by  proof 
the  case  will  be  brought  within  the  pro- 
visions of  the  statute.  Wilcox  v.  Wilcox, 
1  Ired.  Bq.  36;  Erwin  v.  Erwln,  4  Jones. 
Eq.  82;  McQueen  r.  McQueen.  52  N.  C.  471; 
White  V.  White,  84  N.  C.  340;  Scogglns  v. 
Scogglns,  8f>  N.  C.  347;  Everton  v.  Ever^ 
ton,5  Jones,  (N.C.)  202;  Joyner  v.  Joyner, 

6  Jones,  Eq.  322;  Harrison  v.  Harrison, 

7  Ired.  484.  The  marriage  contract  is  the 
most  important  to  society  of  all  the  cata- 
logue of  contracts;  and  the  courts  have 
held  parties  seeking  divorce  to  strict  proof, 
not  only  in  conformity  to  a  fair  construc- 
tion of  the  statutes  relating  to  the  subject, 
but  in  accordance  with  thedlctatea  of  pub- 
lic policy.'  We  can  find  no  satlsfartory  al- 
legation that  her  husband  endangered  her 
life  bycruel  and  barbarous  treatment;  for 
It  does  not  appear  that  he  struck,  or  ot- 
rered  to  strike,  her.  but  the  specification 
Is:  "By  taking  his  fist,  and  threatening 
to  mash  her  brains  out,  and  that  in  con- 
sequence she  was  afraid  to  retire  to  rest, " 
etc.  Neither  does  it  appear  that  heoffered 
any  indignity  whatever  to  her  person.  So 
that  the  petitioner  does  not  bring  her  case 
within  the  meaning  of  the  statute.  But, 
ir  it  were  doubtful  whether  his  conduct, 
considered  alone,  would  furnish  sufficient 
ground  for  the  application, thecourt  must 
know  more  fully  tlie  circumstances  under 
which  the  threats  were  made,  and  espe- 
cially whether  these  threats  were  uttered 
under  the  Influence  of  a  sudden  ebullition 
of  harmless  passion,  provoked  by  some 
taunting  language,  or  more  active  demon- 
strations of  hostility,  on  her  part.  While 
it  IB  not  necessary  to  specify  the  precise 
time.  It  Is  but  Just  to  the  defendant  that 
the  occasion  or  occasions  on  which  he  in- 
dulged in  such  threats  and  exhibitions  of 
temper  should  be  so  Identified,  by  giving 
the  attendant  circumstances,  as  to  enable 
him  to  understand  the  precise  charge  pre- 
ferred against  him,  and  prepare  to  meet  It 
byproof.Ifhecan.  Joyner  v.  Joyner,  supra; 
Everton  v.  Everton,  5  Jones,  (N.  C.)  202; 
White  v.Whlte,  supra.  If  threats  of  violence 
and  exhibitions  of  Jealous.r  are  accom- 
panied by  withdrawal  of  Intercourse,  or  by 
turning  the  wife  out  of  the  husband's 
bouse,  without  provocation,  then  such 
lactR  constitute  sufficient  ground  for  the 
application.  The  cases  of  Taylor  v.  Tay- 
lor, 76  S.  C.  486;  Coble  v.  Coble,  2  Jonm, 
Eq.  392:  Griffith  v.  Qrlffltfa,  89  N.  C.  114; 
and  ErwIn  v.  Erwln,  4  Jones,  Eq.  82,  are 
distlnguhihable  from  this  in  the  tact  that 
there  was  an  all^ation  of  npul^on  of  the 


wile  from  her  husband's  bouse,  or  rtfusnl 
of  marital  Intercourse,  In  all  of  them,  so 
long  before  thebrlnglng  of  the  action  aB  to 
permit  proof  of  the  fact. 

The  motion  made  by  defCTdant'sconnsel 
must  be  entertained  by  the  courts  exercis- 
ing either  original  orappellate  Jurisdiction 
at  any  stage  of  the  proceeding  In  either 
court;  and  the  power  may  be  exercised 
ex  mero  tnotu,  when  the  tailare  of  a  plain- 
tiff to  acquire  astatusln  court  is  manifest. 
Knowles  v.  Railroad  Co..  102  X.  C.  62.  9  S. 
E.  Rep.  7.  The  radical  defect  in  this  case 
could  have  been  cured  only  by  amendment 
of  the  complaint,  by  leave  of  the  court, 
upon  such  terms  as  might  have  been  pre- 
scribed, so  as  to  make  its  allegationa  cor> 
respond  with  the  proof  and  verdict.  Mc- 
Queen V.  McQueen,  supra.  There  most  be 
a  ventre  de  novo. 


Coleman  v.  Fullbb  et  aj. 

(Supreme  Court  Cif  North  Carolina.  Feb.  M, 

1890.) 

A0nO3(S  OK  BOSDB— GDABAyTT. 

A  Ruamnty  under  seal,  wrlttea  at  the  bot- 
tom of  a  bond,  taough  bearing  a  relation  to  the 
bond,  is  the  separate  oootract  of  the  gnarsTitor, 
and  makes  tbe  guarantor  a  prlnolpal  to  "a  sealed 
Instrumeat, "  within  the  meaning  of  Code  N.  C.  | 
153,  par.  8,  which  provides  tliat  "an  action  upon  a 
sealed  iBrtrameDt,  uainstthe  prliudpaltherata" 
most  be  otnumenced  within  ten  yean  after  ttas 
cause  of  action  accrues.  Davis,  J.,  dissenting. 

Appeal  from  superior  court,  Johnston 
county ;  Armfibui,  Judge. 

Action  by  Lewis  Coleman  against  D.  W. 
Fuller  and  another.  Plaintiff  appeals. 
A  Jury  trial  was  waived,  and  the  case 
heard  by  the  court.  Flaintltf  sued  on  the 
following  bond  and  guaranty:  "flOO. 
Smithfleld,  N.  C,  Sept.  27, 1881.  Twelve 
months  after  tbe  completion  of  the  Mid- 
land North  Carolina  Railway  from  OoldB- 
boro  to  Smlthfldd,  and  the  arrival  of  the 
first  train  at  the  depot,  within  tbre» 
fourths  of  a  mile  of  tbe  court-house  at 
Smithfleld,  I  promise  to  pay  W.  J.  Best, 
president  of  said  railway  company,  one 
hundred  dollars,  with  Interest  from  the 
date  of  said  completion.  In  cbnslderatlon 
of  the  running  of  said  road  to  or  near 
Smithfleld.  [Signedj  J.  £.  Earp.  [Seal.] 
I  guaranty  paymentottheforegolng  bond, 
September  27, 1881.  [Signed]  D.  W.  Fci^ 
LER.    [Seal.] " 

R.  O.  Barton,  Jr.,  for  appellant.  C.  M. 
Biisbee,  for  appellees. 

Sbbpbbrd,  J.  The  single  question  pre- 
sented In  this  appeal  is  whether  the  action 
Is  barred,  as  to  the  defendant  Fuller,  by 
thestatuteof  limitations.  Code,§  152,  par. 
2,  provides  that  "an  action  upon  a  sealed 
instrument,  against  the  principal  thereto, " 
must  be  commenced  within  ten  years  after 
thecauseof  action  accrues.  The  guaranty 
executed  by  the  defendant  Fuller  is  under 
seal,  and  is  written  at  the  foot  of  the  bond, 
which  was  executed  by  thedefendantEarp. 
It  Is  contended  by  Fuller,  the  appellant, 
that  he  Is  not  a  principal  to  "  a  sealed  in- 
strument, "  within  the  above  provision  of 
the  Code,  but  that  he  Is  simply  a  surety  to 
the  bond,  and  as  such  la  within  the  prin- 
ciple of  Welfare  t.  Thompsoiy  88  N.  C.  876, 
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and  other  Btmtlar  dectalone,  which  apply 
the  three-yeara  statute  of  UmltationB. 
This  leads  us  therefore  to  the  considera- 
tlon  of  the  nature  and  liability  of  the  con- 
tract of  guaranty.  A  fniaranty  Ib  a  con- 
tract in  and  of  Itself,  but  it  also  has  rela- 
tion to  some  othercoQtract  or  obligation, 
with  reference  to  which  It  Is  collateral.  And. 
Diet.  lAw;  Carpenter  Wall,  4  Dev.  & 
B.  144.  "A  surety  Is  bonnd  with  hla  prin- 
cipal as  an  original  promisor.  *  •  *  On 
the  other  band,  the  contract  of  a  guaran- 
tor is  his  own  separate  contract.  •  *  * 
It  la  In  the  nature  of  a  warranty  by  bim 
that  the  thing  guarantied  to  be  done  by 
the  princlpaltihall  be  done. and  not  merely 
an  engagement  Jointly  with  the  principal 
to  do  the  thing. "  Baylies.  Sur.  4.  A'*guar- 
antor  Is  not  an  indorser  or  surety."  2 
Rand,  Com.  Paper,  S  849.  "The  surety's 

Eromise  is  to  pay  a  debt,  which  becomes 
Is  own  debt  when  the  principal  fails  to 
pay  it.  *  *  *  But  theguarantor'B prom- 
ise is  always  to  pay  the  debt  of  another. " 
"But  he'lsnot  an  Indorser  nor  a  surety.*  " 
2  Pars.  Notes  &  B.  117, 118.  "A  guaranty 
is  a  special  contract,  and  the  guarantor  is 
not  In  any  sense  a  party  to  the  note." 
Lamourleuxv.Hewlt,5  Wend.  807;  Bills  v. 
Brown,  6  Barb.  2»2;  Miller  v.  Oaston,  2 
Hill,  188. 190;  Story.  Prom.  Notes,  S  3.  It 
Isa  special  contract,  and  must  bespeclally 
declared  on.  Baylies,  Sur.  supra, 4.  These 
anthoritlee  very  abundantly  show  that 
the  contract  ol  a  guarantor  Is  a  separate 
and  dlstlnctobllgatlon.  Fuller  is  no  party 
tothe  bond  otEarp.and  as  to  bis  contract 
of  guaranty  he  cannot  be  regarded  other- 
wise than  as  principal.  If  this  were  not  so, 
we  would  hare  the  anomaly  of  a  contract 
with  only  one  contracting  party.  It  Is 
Baid,  however,  that  there  Is  a  distinction 
growing  out  of  the  tact  that  the  guaranty 
u  written  upon  the  same  paper  as  the 
bond.  This  does  not  in  the  least  alter  the 
character  of  the  obligation .  Lamourleux  r. 
Hewit,  supra.  "This  engagement  or  con- 
tract of  guaranty  may  be,  and  often  is, 
written  on  the  back  of  the  note  or  bill ;  but 
it  may  as  well,  so  far  as  theguaranty  Is  con- 
cerned, be  written  on  a  separate  piece  ofpa- 
per.  **  2  Pars.  Notes  &  B.  supra,  119.  TblB 
feature  becomes  material  only  upon  ques- 
tions arising  upon  the  nee;otiabiIlty  or  as- 
slgnmentufsuchcontracts.  No  such  ques- 
tions are  involved  in  this  appeal.  We  con- 
clude tbat  Fuller  Is  not  a  surety  to  the 
bond,  but  a  principal  to  the  guaranty,  "a 
sealed  instrument ; "  and,  this  being  a  sep- 
arate contract,  the  suit  Is  not  barred  until 
10  years  after  the  cause  of  action  accrued. 

Davis,  J.,  (dlsaenting.)  At  the  bottom 
of  Earp's  note  or  bond  Is  the  following: 
"I  guaranty  payment  of  the  foregoing 
bond.  Sept.  27th,  im.  [Signed]  D.  W. 
FuLLEE.  [Seal.] "  There  is  only  one 
promise  to  pay,  and  that  Is  by  Earp  to 
Best.  Eavp  is,  unquestionably,  the  only 
principal  to  that  obligation.  Fuller  guar- 
anties the  payment,  and  that,  It  Is  said,  Is 
a  distinct  undertaking,— a  special  con- 
tract,— to  which  he  is  principal.  Bnt  the 
guaranty  itself  is  only  fur  the  payment  of 
the  debt,  which  Earp,  the  principal,  had 
promised  to  pay,  and  is  not  a  primarj'  ob- 
Ugatloo.  Earp  Is  principal  to  the  thing 


guarantied,  and.  If  yon  eliminate  his 
promise,  Fuller  had  promised  to  do  noth- 
ing. He  is  not  primarily  liable  for  the 
debt.  He  is  nuttbe  principal  toany  prom- 
ise to  pay  money.  He  is  not  the  principal 
in  the  one,  and  only  one,  "sealed  instru- 
ment" promising  to  pay  money ;  and.  If  he 
Is  to  be  held  liable  on  a  separate  and  In- 
dependent contract  or  undertaking,  then 
there  was  a  collateral  security,  and  as  in- 
sisted in  the  answer,  as  It  was  by  Mr. 
Busbee  In  his  argument.  It  was  not  assign- 
able. We  are  construing  the  Instrument 
In  view  of  a  statute  whlcli,  It  seems  tome, 
was  plainly  Intended  to  limit  only  the  lia- 
bility of  the  "principal,"  to  a  contruct  un- 
der seal,  to  ten  years,  and  to  limit  the  lia- 
bility of  all  persons  secondarily  liable, 
whether  under  seal  or  not,  to  three  yeara. 
It  seeme  to  me  tbat  there  was  only  one 
principal  to  the  obligation  to  pay  Best  the 
9100,  and  that  principal  was  Earp.  I  am 
not  sure  that  a  guarantor  is  ever  called  ii 
principal  as  to  the  thing  guarantied  to  Iii.> 
done,  and,  whetheryou  call  him  guarantor 
or  surety  to  the  original  and  principal  ob- 
ligation, I  think  neither  the  spirit  nor  the 
letter  of  section  152,  par.  2.  Code,  makes 
him  "principal  thereto."  Judge  Da.siel, 
says:  "A  guaranty  Is  a  promise  to  an- 
swer the  payment  of  some  debt,  or  the 
performance  of  some  duty,  In  case  of  the 
failure  of  another  person  who  Is  himself, 
in  the  first  Instance,  liable  to  Buch  pay- 
ment on  performance. "  Carpenterv.  Wall, 
4  Dev.  &  B.  144.  I  think  this  other  peraun 
Is  everywhere  and  In  all  cases  spoken  of 
as  the  principal.  I  do  not  think  a  case  can 
be  found  In  which  the  guarantor  for  the 
payment  of  another  1b  spoken  of  as  princi- 
pal. It  Is  said  that  the  contract  of  guar- 
anty Is  co-extenslre  with  that  of  the  prin- 
cipal. The  answer  is,  so  Is  that  of  any 
other  surety  under  seal,  but  for  our  Btat>- 
ute;  and  it  Is  that  which  makes  the  dis- 
tinction between  the  limit  of  the  liability 
of  the  principal  and  the  person  bound  to 
answer  for  him,  whether  as  surety  or  (I 
think)  guarantor  for  the  payment.  Bay- 
lies, on  Sureties  and  Guarantors,  throngb- 
out  speaks  of  the  relation  between  the 
parties  as  surety  and  principal,  gaarantor 
and  principal,  and  ol  contracts  of  guar- 
anty and  contracts  of  surety ;  and  he  also 
says  that,  "it  the  guaranty  Is  made  with 
one  person,  it  cannot  be  extended  to  an- 
other." Pages  113,  133,146,  147.  Would 
not  Fuller,  In  an  action  against  him  and 
Best,  or  against  him  and  Best's  assignee, 
be  entitled  to  the  benefltB  of  aections  2100 
and  2101  ol  the  Code?  Would  he  not  have 
the  right  to  show  In  what  relation  he 
stood  to  the  parties,  and  tbat  he  was  on- 
ly surety  for  the  payment  of  the  $100,  and 
that  it  was  su  understood  by  the  parties? 
That  he  was  not  principal.  Welfare  v. 
Thompson,  S3  N.  0.  276;  Lowder  r.  Nod- 
hig,  8  Ired.  Eq.  208.  1  think  that  In  this 
case  it  Buf&ciently  appears  that  the  guar- 
antor, as  Ib  often  tlw  case  In  single  guar- 
anttcB  for  the  payment  of  money  by  an- 
other, is  really  a  surety,  and  only  a  sure- 
ty,  for  the  principal;  and,  It  that  were  not, 
the  fair  and  necessary  construction  of  the 
instrument,  he  would  havearight  to  show 
tbat  itwas  so  intended  and  so  understood 
by  the  parties,  and  that  he  would  have 

Digitized  by  VjOOglC 


y.  C.)  "WEUTE  B.  ( 

the  Tlgbt  to  ebow  tbie  by  parol.  Welfare 
T.  Tbompeon,  aapra.  I  think  there  waa 
no  error  In  the  ralluK  ot  the  Judge  below. 


Shabps  t.  CorrNSLLT  at  a/. 

(Supreme  Court  of  North  Carolfna.  Uaroh  SI, 
1890.) 

Cuu  or  CoDBT— Aonons  ok  Boitb. 

1.  Whra  tbe  proceeds  ot  real  estate,  in  pro- 
eeedlngs  to  foraclOM  a  mortgRgo  given  by  a  pereoo 
Uten  daoeaaed,  are  paid  into  the  olerk'sofflce  by  ju- 
dicial order,  and  lubsequently  It  is  directed  that 
the  sarploe  of  the  fund,  after  payment  of  mortgage 
debt,  be  paid  to  tbe  administrator  of  the  mortgagw 
as  assets  to  ps?  debts,  non-complianoe  with  snoh 
Judfrmeot  la  a  breach  of  tbe  bond,  and  the  admio- 
latrator  is  the  proper  party  to  niaintalB  att  aoUon 
therefor. 

2.  Tba  anretles  on  the  bond  at  the  time  such 
iRMdi  oooturs  are  not  discharged  by  the  clerk  sub- 
saqnently  renewing  bis  bond  with  other  sureties. 

(Si/tlabua  by  the  Court.) 

This  waa  a  clrll  action  before  Connok, 
J.,  and  a  Jury,  tried  atNoTember term,  1889, 
Ired^  superior  coart.  Proceedings  had 
beoi  formerly  inatltoted  to  forecloee  a 
moitKaKB  execnted  by  A.  A.  Sharpe,  de- 
ceaeed,  to  which  hta  heirs  at  law  were  par^ 
ties.  At  JtJXKUBt  term,  188&,  tbe  conrt  cun- 
finued  tbe  sale;  and,  there  being  a  surplna 
after  payment  of  the  mortgage  debt,  the 
eoort  directed  its  payment  Into  the  clerk's 
office,  and  that  theclerk  deposit  it  in  bank, 
and  hold  tbe  certificate  subject  to  the  fnr- 
therordorofthecoart.  AtNovemberterm, 
lK85,  It  waa  ordered  that  theclerk  pay  over 
tbe  fund  to  the  plaintiff,  aa  administrator 
d  A.  A.  Sharpe,  to  be  used  aa  aaaeta  in 
payment  of  tbe  debta  of  bis  Intestate.  The 
defendant  Connelly  waa  the  clerk  of  the 
court,  and  the  other  defendants  were  sure- 
ties on  his  official  bond  from  December, 
1»42,  to  December.  1886.  It  is  found  by  the 
Jury  that  the  amount  directed  to  be  paid 
into  tbe  clerk's  office  by  Judgment  of  Au- 
gnst,  1886,  was  paid  into  tbe  office,  bnt 
that  tbe  clerk  did  not  deposit  In  the  hank, 
as  directed,  and  that  It  has  not  been  paid 
to  tbe  platntltf,  as  ordered  by  the  court. 
In  Kovember,  18i%.  Tbts  action  is  for 
bmch  of  Che  bond  in  that  respect.  The 
only  exception  Is  to  therefaeal  ofthejudge 
to  gire  the  following  Instructions  asked 
by  defendant:  "(1)  That  when  the  money 
waa  first  received  by  J.  B.  Connelly  It  was 
the  property  of  the  heirs  at  law  of  A.  A. 
Sharpe.  (2)  That,  to  entitle  the  plaintiff 
to  recoTer,  he  must  show  a  con  ration  of 
the  money  after  NoTember  term,  1885,  of 
Iredell  superior  court,  and  before  the  first 
Monday  In  December,  1886.  (8)  That  there 
is  no  preanmption  as  to  the  time  of  the 
eooTersion  until  after  a  demand,  and,  there 
being  nti  demand  made  In  this  case  of  J.  B. 
Connelly,  the  plaintiff  must  show  a  con- 
Tertfion  before  the  Ist  of  December,  It^ 
to  entitle  him  to  recover."  Verdict  tor 
plaintiff.   Defendants  appeal. 

Blnffh»nj  dk  CtUdwell,  for  appeUants.  W, 
M.  Robbina,  for  appeUee. 

CI.AXK,  J.  By  the  decree  of  Angust  term, 
1S86.  tbe  fond  was  paid  Into  the  cla>k'a  of- 
fice by  Judicial  order,  toabldefnrtherdlrec- 
tlona  of  the  court.  This  made  the  clerk, 
on  his  official  boud,  reaponalble  fur  Ita 
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safe-keeping.  Thomaa  t.  Connelly,  104 
C.  342,  10  8.  E.  Rep.  S20.  By  the  decree  of 
November  term.  1S86,  to  which  tbe  heirs 
at  law  were  partiea,  It  waa  adjudged  that 
the  clerk  pay  over  the  fund  to  plaintiff  as 
admlnlatracor,  as  aaaata  for  payment  of 
debta  of  his  Intestate.  This  Judgment  ha» 
not  been  complied  with.  The  failure  todo- 
Bo  is  a  breach  of  the  bond,  for  which  tbe 
other  defendants,  who  were  sureties  on  the 
official  bond,  are  liable.  They  were  sure^ 
ties  when  the  money  was  paid  in.  and 
when  the  order  to  pay  out  was  made,  and 
the  condition  of  their  bond  haa  not  been 
performed.  It  dearly  can  make  no  dlflM^ 
enee  tiiat  the  tartre  bad  an  Interest  In  tbe 
fund  when  paid  In;  for  the  fand  was  paid 
to  the  clerk  by  order  of  the  court,  to. abide 
future  directions.  The  obligation  of  the 
clerk  upon  his  bond  was  forks  safe-keeping 
and  the  payment  as  directed  by  the  court. 
No  one  except  the  plaintiff  haa  a  right  to 
recover  the  fund,  or  sue  lor  the  breaetl  of 
the  bond  In  failing  to  pay  It  aa  directed. 
The  heirs  at  law  of  Sharpe  are  bound  by 
the  Judgment  of  the  court  of  November, 
1885,  condemning  tbe  fund  to  use  of  plain- 
tiff as  assets  for  payment  of  debts  of  his  In- 
testate. Nor  does  It  make  any  dlHerence 
whether  the  fund  was  converted  before  De- 
cember 1, 1886,  (when  Connelly  gave  a  new 
bond  on  which  the  other  dtfendants  are 
not  sureties.)  for  there  waa  a  breach  of  the 
bond  from  November  term,  1886.  by  failure 
to  execute  the  judgment,  and  that  liability 
waa  not  discharged  by  the  clerk's  giving  a 
bond  In  November,  1886.  There  waa  there- 
fore no  error  in  the  refusal  to  give  tbetn- 
Btructlons  asked.   No  error. 


Wbits  v.  Connelly  at  a/. 

(Supreme  Otmrt  qf  Norm  Carolina.  Maroh  9L 

1890.) 

Gumx  or  CouBV— RieisTBT  or  I>BaDs— Aoxaow^ 

BDQMaMT. 

1.  When  the  oleric  of  the  snpaorlor  court,  upon 
Uie  oertlfflcate  of  the  aoknfnrledgment  of  a  grantor 
in  a  oonveyance,  or  of  proof  of  its  ezecutloo  be- 
fore him,  and  privv  examlaation  of  a  married  wo- 
man  byajasticeof  the  peace,  adjudges  suob  certif- 
icate to  be  in  due  form,  admits  tbe  instrument  to 
probate,  and  orders  Its  registration,  this  is  the  ex* 
erclse  of  s  indicial  function,  which  cannot  Im  dele- 
gated to  a  deputy,  nor  exercised  by  the  olerk  as  to 
an  instrament  to  which  he  is  a  party. 

2.  Hence  when  tbe  clerk,  who  is  Uie  grantor 
In  a  deed  of  trust,  acknowledges  the  execution  of 
the  same  before  a  justice  of  tbe  peace,  who  also 
takes  the  privy  examination  of  grantor's  wife,  and 
tbe  olerk  adjudges  tbe  oertlflcate  made  by  the  jus- 
tice of  such  acknowledgment  and  privy  exam  Ina- 
tiou  to  be  in  due  form,  admits  the  Instrument  to 
probate,  and  orders  ruristration,  held,  that  such 
registraUon  is  without  legal  warrant,  and  Invalid 
as  to  third  parties. 

(SyUainu  by  Ae  CourU) 

Appeal  frorasaperior  court,  Iredell  coun- 
ty; Connor,  Judge. 

Robbina  &  Long,  Binffbam  A  CaMwall, 
and  6*.  H.^riDde/c/,  for  appellant.  Furebm 
A  Cobley  tor  appellees. 

Clabk,  J.  The  defendant  J.  B.  Connelly, 
who  was  at  that  time  cierk  of  thesuperlor 
eourt  of  Iredell,  execnted  a  deed  in  trust 
on  the  proper^  therein  named  to  defend- 
ant Davidson,  trustee,  to  secure  certain 
indebtednewk  The  deed  ot  tmat  was  duly 
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acknowledged  on  the  3Sd  day  of  Angnet, 
1888,  before  P.  Tomllnson.  Esq.,  by  said 
Conn^ly  and  bla  wife,  and  her  private  ex- 
wmlnanon  certified  by  him;  and  on  the 
same  day,  to-wlt,  28d  day  ot  ii^ainist.  1S88, 
the  samewas  certified  to  be  In  due  form  ot 
law.  and  ordered  to  be  regletered.by  J.  B. 
Conn^Iy,  the  clerk  ot  the  superior  court  of 
Iredell  county,  and  was  resletered  In  the 
oifice  of  the  res^lster  of  deeds  of  Ired^I  on 
the  day  aforesaid.  On  the  11th  «f  Septem- 
ber, 1888,  the  plaintiff  caused  a  warrant  of 
attachment  to  be  leried  nptuk  property 
covered  by  atoreMld  deed  of  tnut.  On  the 
13th  day  of  September,  1SS8,  said  certifi- 
cate of  P.  Tomllnaon  was  certified  to  be  in 
due  form  of  law  by  J.  H.  Hill,  clerk  of  the 
superior  court  of  Iredell  county;  and  on 
the  same  day,  to-wit,  the  13th  day  of  Sep- 
tember, 1888,  was  roistered  In  the  officeof 
recdster  of  deeds  ot  Iredell  county. 

The  attachment  proceedings  and  levy 
art  admitted  to  be  valid.  The  only  ques- 
tion raised  torour  consideration  la  wheth- 
er the  plaintiff  acquired  thereby  a  priority 
over  the  trustee  in  said  deed,  or  whether 
the  admitting  to  probate  and  order  ot  reg< 
Istratlon  by  defendant  Connelly,  as  clerk, 
ot  the  deed  In  which  he  was  grantor,  on 
August  28d,  was  valid.  Asthelawformer- 
ly  stood,  the  acknowledgment  ot  the  gran- 
tor,OT  proof  ot  execution  by  him,  and  privy 
examination  ot  the  wife,  was  had  before 
the  officer  or  court  having  power  to  pro- 
bate the  Instrument  and  order  its  regla- 
tration.  Rev.  Code,  c.  37,  S  2.  When  the 
grantor  or  subecribing  witness  resided  out 
of  the  state,  a  commission  Issued  to  take 
the  acknowledgment  of  the  grantor,  or 
examination  of  the  subscribing  wltueus,  or 
privy  examination  of  the  feme  covert.  Id. 
1 4.  If  the  ftmecuvertdld  not  reside  In  the 
county,  or  it,  llrlng  therein,  was  too  aged 
or  Infirm  to  travel  to  the  Judge  or  court, 
a  similar  commission  issued  to  take  her 
privy  examination.  Id.  3  8-  Upon  the 
certificate  of  the  commlsaoner  m  tbe*e 
cases,  the  conrt  adjudged  whether  thecer^ 
tlflcate  was  In  due  form,  admitted  the  In- 
strument to  probate,  and  ordered  Its  reg- 
istration. Owing  to  Inconvenience  to 
parties  ot  traveling  to  tbecounty  town  to 
acknowledge  the  execution  ot  every  in- 
strument requiring  registration,  and  re- 
quiring special  commissions  to  take  the 
examination  In  Hen  thereof,  Acts  lsr6-7T, 
c.  161,  aathorised  the  acknowledgment 
and  privy  examination  to  be  taken  bf>lore 
a  justice  of  the  peace.  This  did  not  confer 
upon  the  Justice  ot  theiwace  probate  pow- 
ers, but  merely  placed  him  In  the  stead  ot 
the  special   commissioner  formerly  ap- 

Eolnted;  and  section  2  ot  the  act  required 
is  certificate  to  be  "adjudged  correct  and 
sufficient "  by  the  clerk.  Similar  acts  have 
done  away  with  the  necessity,  in  most 
cases,  ot  appointing  special  commission- 
ers, when  the  grantor  or  subscribing  wit- 
ness resides  out  of  the  state,  by  prescrib- 
ing the  officer  who  can  take  the  acknowl- 
edgment or  proof  of  execution.  Code, 

?1246,  (8.)  These  acts  do  not  confer  upon 
be  justice  of  the  peace  nor  on  the  non-res- 
ident official  probate  powers.  They  are 
metcHy  substituted  for  the  special  commls- 
rtonera  formerly  required  to  be  appointed 
on  application.  Like  Bnchcommissionera, 


th^make  a  certificate  ot  the  acknowledg- 
ment or  proof  had  before  them,  and  there- 
upon the  clerk  of  the  probate  court,  it  In 
duetorm.admitstoprobatettaelnstmmait, 
and  orders  It  to  r^lstration.  The  lan- 

fuage— Code,  S  1246,  (1)— is  that  on  pxhl- 
Itlon  ot  the  instrument  and  such  certifi- 
cate to  the  clerk.  If  in  due  form,  they  shall 
"be  admitted  by  him  to  probate,  and  or- 
dered to  be  registered."  Admitting  to 
probate  is  a  Judicial  act.  It  passes  upon 
more  thanthecertificate  being  indaeform. 
Its  being  iL  due  form  Is  a  prereqnlslte.  If 
the  certificate  Is  not  bo  found,  the  Inatro- 
ment  Is  rejected.  If  the  certificate  is  ad- 
judged in  due  form,  then  the  clerk  admits 
to  probate,  /.  e.,  probates  It,  passes  upon 
the  certificate  as  furnishing  proof  of  execu- 
tion, adjudgeH  as  to  the  genulnenessot  the 
certificate,  the  authority  ot  the  officer,  and 
whether  the  jnstice  or  officer  certifying  Is 
such,  and  the  sufficiency  of  proof  as  certi- 
fied. These  are  tbe  functions  of  a  probate 
courts  and  cannot  he  delegated  to  a  dep- 
uty. This  case  dltTers  from  Holmes  v. 
Marshall,  72  N.  C.  87,  and  Young  v.  Jack- 
son, 92  N.  C.  144,  In  that  there  the  probate 
Judge  of  an  adjoining  connty  had  probate 
powers,  and  his  adjudication  was  held 
sufficient  to  pass  the  deed  to  r^lstratioa 
In  tbecounty  where  the  land  lay  without 
b^ng  passed  on  by  the  clerii  In  the  latter 
county;  the  requirement  to  that  effect  b& 
Ing  merely  directory,  and  not  essential,  the 
deed  having  been  already  "admitted  to 
probate. "  The  statute,  however,  does  not 
vest  any  probate  powers  In  the  Justice  <rf 
the  peace,  and  there  Is  no  l^slative  la- 
tent Indicated  to  allow  blm  to  probate 
deeds,  and  order  them  to  reglstrattun ; 
which  would  be  the  case  If  the  probate  of 
the  clerk  was  merely  directory,  and  could 
be  dispensed  with,  tor  "the  power  to  take 
probate  naturally  carries  with  it,  as  an 
Incident, the  power  toorder  registration." 
says  Rodman,  J.,  in  Holmes  v.  Marshall, 
■npra.  This  distincticm  Is  clearly  point* 
ed  out  by  Davis,  J.,  in  Evans  v.  Etfaertdge, 
99  N.  C.  43,  6  S.  E.  Rep.  3H6.  Where  the  ev- 
idence iB  ottered  to  a  court,  the  entire  pro- 
bate is  taken  by  It;  but  where  the  agency 
ot  a  commissioner  Is  resorted  to,  a  part  of 
this  probate,  I.  e.,  hearing  the  evidence.  Is 
taken  by  him,  and  certified  to  the  court, 
and  thereupon  the  prubate  la  perfected  by 
an  adjndteatlon  that  the  certificate  Im  In 
due  form,  and  that  tbe  fact  of  thp  execu- 
tion of  the  deed  Is  established  by  tbe  evi- 
dence so  certified.  The  clerk  alone  can 
both  hear  the  evidence  and  adjudicate. 
This  Is  mandatory.  A  r^lstratlon.  with- 
out this  adjudication  by  a  clerk,  does  not 
create  such  an  equitj'  In  the  mortgagee 
(trustee)  as  affects  creditors  or  subse- 
quent purchasers  for  value  The  jnstice 
of  the  peace,  like  the  commiasloBer  of 
deeds  In  that  case,  merely  serves  the 
purpose  of  tbe  special  commissioner  to 
take  and  certify  tbe  acknowledgment 
and  proof  under  the  former  law.  This 
case  dttlers  also  from  Jackson  v.  Buchan- 
an, 89  N.  C.  74,  and  Evans  v.  Etherldgo. 
96  N.  C.  42,  1  8.  £.  Rep.  683,  wbkh  hold 
that  issuing  a  warrant  in  attachment, 
or  an  order  for  seisnre  of  property  In 
claim  and  delivery,  are  ministerial  acts, 
and  can  therefore  be  performed  by  a  ^ep- 
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nty.  or  even  by  the  clerk.  In  a  case  to 
wHleh  hels  a  par^.  In  tbe  lattercase  the 
conrt  glrea  as  a  reason  that  thereby  tbe 
offlc«r  settles  and  adjudicates  npun  no 
Tighu  but  ministerially,  aa  clerk  or  agent 
of  the  court,  and  expressly  notes  that  In 
probate  matters  the  clerk  acts  Judicially, 
as  probate  Judge,  and  Is  prohibited  from 
actisj;  on  matters  in  which  he  has  an  in- 
terest. The  act  of  "admitting  to  pro- 
bate** b^ng  a  indicia!  act,  the  clerk  was 
profafbited  from  acting  on  the  deed  of 
trust  In  which  he  was  grantor.  Code, 
S  104i  (4,)  proTides  that  no  clerk  can  act 
as  to  any  proceeding  "  If  he  or  his  wife  Is  a 
party  or  a  subscribing  witness  to  any 
deed  or  conTeyauce."  This  is  not  con- 
tradicted by  uie  unrestricted  powers  of 
probate  conferred  on  tbe  clerk  by  section 
12M,  as  that  section  is  to  be  construed  In 
connection  with  104;  and,  even  if  tbe  lat- 
ter was  not  enacted,  the  grant  of  powers 
would  be  subject  to  the  exception  that  no 
one  can  be  judge  in  his  own  case.  Barlow 
T.  Norfleet,  72  N.  C.  535:  Barnea  t.  Lewis, 
73  N.  C.  1^;  Oreeory  t.  EUIb,  82  N.  C.  225 ; 
Brocnn,  Lm.  Mux.  118;  Day  v.  Savadge. 
Bob.  312;  m  re  Great  Charte,  2  Strange, 
1178. 

The  common  law  forbade  a  man  being 
tbejadseof  bis  own  cause,  as  "if  an  act 
of  parUament  glres  a  man  power  to  try 
all  causes  that  arise  within  bis  manor  .of 
Dale ;  yet,  if  a  cause  should  arise  In  which 
he  himaelf  Is  party,  the  act  Is  construed 
not  to  extend  to  that,  because  It  is  unrea- 
sonable IJi&t  axty  man  should  determine 
Idsownqnarrel.  1  Bl.Comm.91.  "There 
Is  also  a  maxim  of  law  regarding  Judicial 
action  which  maybavean  important  bear- 
ing upon  tbe  constitutional  validity  of 
Judgments  tnsomecases.  Nooneougbt  to 
be  a  Judge  in  his  own  cause;  and  soinflex- 
fble  and  so  manifestly  Just  is  this  rule  that 
Lord  CoKK  has  laid  It  down  that '  even  an 
act  <rf  parliament  made  against  natural 
equity,  as  to  make  a  man  a  Judge  In  bis 
own  case.  Is  void  in  Itself;  for  Jura  natara 
Aant  immut&biUa,  and  they  are  legea  le- 
gumJ'  This  maxim  applies  in  all  cases 
where  Judicial  lunctjons  are  to  beexerclaed, 
and  excludes  all  who  are  Interested,  how- 
ever remoMy.from  taking  part  tn  th^r  ex- 
ercise. It  Is  not  left  to  the  discretion  of  a 
Judge,  or  to  his  sense  of  decency,  to  decide 
whether  he  shall  act  or  not.  All  his  pow- 
ers aresubject  to  this  absolute  limitation; 
and  when  bis  own  rights  are  In  qaestlon 
be  has  no  authority  to  determine  the  cause. 
*  *  *  Accordingly,  wh^  the  lord  cban- 
cdlor,  who  was  a  shareholder  In  a  compa- 
ny in  whose  favor  the  vlce-cbaQcellor  bad 
rendered  a  decree,  affirmed  this  decree,  the 
house  of  lords  reversed  the  decree  on  this 
ground;  Lord Caupbbll observing:  'Itls 
of  the  last  importance  that  tbe  maxim 
that  **no  man  is  to  be  a  Judge  in  his  own 
cause"  should  beheld  sacred;  and  that  is 
not  to  be  confined  to  a  cause  In  which  be 
isaparty,  butappllestoacanselnwhlch  be 
has  an  Interest.'  *  We  have  a^aln  and 
again  set  aside  proceedings  in  inferior  tri- 
bunals because  au  Individual  who  bad  an 
Interest  In  a  cause  took  part  In  tbe  decis- 
ion. And  it  will  have  a  most  salutary 
eflect  on  these  tribunals  when  Ic  is  known 
that  this  high  court  of  last  resort,  in  a 


case  In  which  the  lord  chancellor  of  Eng- 
land had  an  Interest,  considered  that  his 
decree  was  on  this  account  a  decree  not  ac- 
cording to  law,  and  was  set  aside.  This 
will  be  a  lesson  to  all  Interiortribunale,  to 
take  care  not  only  that  In  their  decrees 
they  are  not  Influenced  by  their  personal 
interest,  but  to  avoid  the  appearance  ol 
laboring  under  such  an  Influence.'  Dimes 
V.  Grand  Junction  Canal,  8  H.L.  Cas.759.'' 
Oooley,  Const.Llm.  410,  411;  Co.  Lit.  §  212. 

Code,  S  105,  allows  a  waiver  of  the  dis- 
qualification, U  made  in  writing.  It  is 
agreed  as  a  fact  that  tfar>re  was  not  such 
waiver  here;  besides.  It  could  not  avail, 
unless  the  opposlug  parties  were  present 
when  it  was  made,  and'  capable  of  object- 
ing. Barlowr.Noraeet.72N.  C.  689.  The 
registration,  being  without  due  probate 
to  warrant  It,  is  ineffectual  to  pass  title 
againstcreditorsorsubsequent  purchasers 
for  value.  Todd  v.  Outlaw,  79  N.  C.  235; 
DeCunrcy  V.  Barr,  Busb.  £q.  181;  Duke  t. 
Marktaam.  10  S.  E.  Rep.  1017.  (at  this 
term.)  It  is  contended,  however,  that, 
tbe  probate  not  being  conclusive,  Its  total 
invalidity  ought  not  to  pr^udlce  a  party 
claiming  under  It.  It  Is  true  tbe  probate 
can  be  attacked  collaterally;  still  a  valid 
probate  Is  essential  as  a  prerequisite  to  a 
registration.  **It  Is  an^x  parte  ascertain- 
ment, by  authority  of  law,  that  the  in- 
strument r^stered  Is  authentic,  and  to  be 
so  treated  by  all  persons  affected  bylt,  un- 
til in  some  proper  way  tbe  contrary  fa 
made  to  appear.  **  Young  r.  Jackson,  93 
N.  C.  144. 

It  Is  further  contended  that  chapter  252, 
Acts  1889,  amending  Code,  §  1260,  and  val- 
idating tbe  probate  of  Instruments  in  cases 
where  cleiks  and  others  have  mistaken 
their  powers,  cures  the  defect  here.  Tbe 
power  of  the  l^slature  to  pass  such  cura- 
tive statutes  in  general  Is  unquestionable. 
Tatom  V.  White,  95  N.  C.  46S.  The  statute 
In  question  has  been  considered  gt  this 
terra  In  Freeman  v.  Person,  10  S.  E.  Bep. 
1037,  and  It  le  there  held  that  It  cannot  be 
construed  to  validate  tbe  probate  or  act 
of  an  officer  In  regard  to  u  matter  In  w  hlcti 
he  or  bis  wife  was  a  party.  Our  conclu- 
sion, tbertfore,  Is  that  the  attempted  act 
of  admitting  to  probate  upon  the  certifi- 
cate of  a  Justice  of  a  peace  by  the  defend- 
antConnelly,  as  clerk  of  thecourt.ofadeed 
In  trust  wherein  he  was  grantor,  was  in- 
valid, and  Ineffectual  to  pass  title,  as 
agninst  creditors  and  purchasers  for  value; 
and,  tbe  attachment  in  favor  of  plaintiff 
having  been  levied  on  tbe  property  em- 
braced In  the  deed  prior  to  the  re-registra- 
tion thereof,  upon  a  probate  by  another 
clerk,  the  plaintiff  hasacquiredalien  which 
has  priority  overthe  trustee.  Error. 

ToBHSB  V.  Connelly  et  a/. 

iSvepnma  Court  of  Nftrth  Carolina.  FeK  Term, 

1880.) 

UoBTOien— BscoRDiira — Validity. 
When  a  mortgage  is  acknowledged,  and  a 
privy  ezamiDation  taken  before  a  Justice  of  the 
peace,  but  the  adjudication  that  the  same  is  In  due 
form,  and  the  order  of  regLstration  is  made  ^  a 
clerk  of  the  superior  court,  who  is  the  mortgagee 
therein,  the  adjudication  aud  order  by  the  clerk, 
and  tbe  registration  thereunder,  are  void. 
(SylUibua  by  the  CuuH.)         .-^  . 
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Appeal  from  superior  court,  Ireddl  conn- 
ty;  Sbipp,  Judge. 

ArmSeld  A  Tunier.for  appellant.  Bing- 
ham &  Caldwell,  for  appellee. 

Clark,  J.  On  5th  October,  1886,  O.  M. 
ConDelly  and  wife  executed  to  defendant 
J.  B.  CJonnelly  a  mortgage  on  reai  estate, . 
wlilcb  was  acknowledged  by  the  mortga- 
gors b^ore  a  Justice  of  the  peace  of  IreoeU 
connty,  and  the  privy  examination  taken 
by  the  lustlce  in  the  regular  form ;  and 
thereupon  it  was  probated  and  ordered  to 
be  registered  by  the  clerk  of  the  superior 
court,  who  was  tlie  mortgagee  in  said 
mortgage.  It  was.  registered  October  9, 
1886,  ana  was  assigned  to  the  plaintiff  by 
the  mortgagee  as  collateral  secDrttyfor  an 
Indebtedness  of  hlHown.  In  January,  1888, 
ttae  defendant,  to  secure  an  indebtedness  to 
the  defendant  SherlU,  assigned  as  collater- 
al a  mortgage  to  himself,  from  O.  M.  Con- 
nelly and  wife,  on  the  same  house  and  lot 
of  the  said  O.  M.  Connelly  aforesaid.  This 
mortgage  was  also  acknowledged  before  a 
justice  of  the  peace  of  Iredell  county  In  ree- 
nlar  form,  and  probated  by  the  said  J.  B. 
Connelly,  mortgagee,  and  also  clerk,  In  the 
same  manner  as  the  Laara  Turner  collat- 
eral mortgage  aforesaid;  but  afterwards 
the  said  J.  B.  Connelly,  clerk,  was  removed 
from  his  office  as  such,  and  one  J.  H.  HIU 
was  duly  appointed  in  his  place;  where* 
npon  the  defendant  SberriU  re-probated 
and  re-reglstered  his  aforesaid  collateral 
mortgage  before  tAe  said  J.  H.  HIU,  clerk, 
before  the  said  Turner  re-probated  and  re> 
registered  her  collateral  mortga^  afore- 
said before  the  clerk,  HUl.  The  court  be- 
low, being  of  the  opinion  that  the  adjudi- 
cation and  order  of  registration  of  the 
mortgagee  by  the  clerk  of  the  court,  J.  B. 
Connelly,  who  was  mortgagee  therein,  and 
the  registration  had  thereby,  was  rold. 
held  that  the  Junior  mortgage  registered 
under  the  adjudication  and  order  of  J.  H. 
HUl,  the  new  clerk  of  the  court,  bad  prior* 
Ity  over  plaintiff's  mortgage.  Plalnatf  ex- 
cepted, and  appealed. 

The  facts  In  this  case  present  no  sub- 
stantial difference  to  those  in  the  case  of 
White  V.  Connelly,  ante,  177,  (decided  at 
this  term. )  For  the  reasons  thoeln  given 
thrae  Is  no  error. 

Ellison  et  ah  v.  Sexton  et  a2. 

tSu/prem€  Court  cf  Korth  Cotvlino.  Uwrtih  10; 
188a) 

Pabtitkbshipb— BsTiBiKa  "PAxnam—Kovum  c» 

DlSBOLCTIOX. 

In  an  action  to  cbarRo  a  retired  partneras  a 
member  of  a  firm  wblch  after  bia  retirement  ooo- 
tUraed  to  QBC  tbe  firm  naioe,  evidence  that  notioe 
Wf  tbe  disBolutioD  of  tbe  partnersbip,  and  retire* 
meat  of  mob  partner,  was  pablisbed  In  one  Issae 
of  a  paper  not  shown  to  bave  been  a  paper  of  gen- 
eral circulation,  and  the  notioe  not  being  shown  to 
have  been  inserted  in  a  prominent  part  of  the  pa- 
per, is  not  sufficient  evidence  of  nouna  to  the  gen- 
eral public  of  sach  diMoiution  to  go  to  tlie  jury. 

Appeal  from  superior  court.  Wake  coun- 
ty ;  J.  F.tjRAVEs,  Judge. 

Peele  &  Ma^nard,  for  appellants. 
Strong,  Grey  &  Stamps,  for  appellees. 

Merrimon,  C.  J.  On  the  trial  it  was 
"admitted  that  the  detendauts,  A.  N.  Sex- 


ton and  J.  A.  Sexton,  were  partners  doing 
a  general  grocery  business  In  RcJelgh"  un- 
der the  name  and  style  of  A.  N.  Sexton  ft 
Co.;  that  they  did  business  during  the 
year  1883,  and  part  of  the  year  1884.  The 
partnership  was  dissolved  about  May  of 
the  latter  year.  The  business  was  contin- 
ued by  the  defendant  A.  N.  Sexton,  ond^ 
the  firm  name,  until  hla  failure,  a  yeair  or 
two  aftovards.  The  evidence  tended  to 
prove  that  the  firm  was  w«Al  known  In  tbe 
city  of  Raleigh  and  elsewhere;  that  It  had 
been  reported  through  Bradstreet's  Mer- 
cantile Agency :  that  business  people,  many 
of  them,  saw  such  reports,  and  consulted 
such  agency;  that  It  reported  J.  A. Sexton 
as  the  solvent  member  of  tbe  Arm,  etc 
The  evidence  further  went  tr>  show  ^at 
the  firm  gave  notice  to  persons  and  firms 
with  whom  It  had  dealt  of  Its  dtosolntlon. 
The  platntltTs  had  not  dealt  with  ft  before 
that  time.  Afterwards,  in  the  months  of 
August,  October,  and  December  of  tbe 
year  18B4,  the  plalntltTs,  merchants  of  Rich- 
mond, Va.,  sold  to  A.  N.  Sexton  &  Co. 
whisky  of  the  value  uf  9489.a4;  and  this 
action  is  brought  to  recover  the  sum  doe 
tor  the  same,  and  particularly  to  charge 
the  defendant  J.  A.  Sexton  therewith,  as  a 
member  of  the  firm,  npon  the  ground  "that 
he  allowed  his  co-defendant  to  use  the  firm 
name  after  tbe  formal  dissolution  uf  tbe 
partnership,  and  that  no  notice  of  such 
dissolution  was  given  to  the  business  pub- 
lic. There  was  evidence  on  the  trial  tend- 
ing to  prove  that  the  plaintiffs,  ttarongh 
their  bnslneas  agent,  had  express  notice  of 
such  dissolution  <rf  the  partnership,  and 
that  the  defendant  J.  A.  Sexton  bad  gone 
out  of  the  bni^ness,  and  was  not  of  the 
firm,  or  In  any  way  connected  with  tbe 
business  as  continued.  There  was  also 
evidence  to  the  contrary.  There  was  no 
evidence  on  the  trial  of  general  notice  of 
the  dissolution  of  the  partnership,  except 
the  following:  "l  am  proprietor  of  tbe 
Evening  Visitor.  It  has  a  large  local  ctr- 
cnlatlon ;  not  lai^  out  of  the  state.  I 
published  tbe  notice  of  dissolution  at  the 
request  of  one  of  the  Sextons,—!  think  It 
was  the  doctor.  He  told  me  to  publish 
one  time.  I  told  him  It  should  be  pnb- 
lished  thirty  days.  There  was  only  one 
Insertion  of  the  notice.  He  did  not  direct 
publication  any  more  than  one  time. "  On 
the  subject  of  notice  the  court  Instmeted 
the  Jnry  as  follows:  "If  one  party a^ls  out 
his  Interest  inthecopartnershlp,  and  with- 
draws therefrom,  this  is  a  disaolation, and 
the  actual  copartnership  Is  atanend ;  but, 
OS  to  all  other  persons.aconstmctivepart- 
nership  continues  vnUl  proper  notice  el 
such  dissolution  givoi.  Graeral  notice 
Is  sufficient  as  to  the  public  In  ireneral; 
but,  as  to  such  as  have  had  dealings,  act- 
ual notice  must  be  given.  The  plalntllli 
never  bad  any  dealings  with  the  d^snd- 
ants  prior  to  the  alleged  dissolution,  and 
so  the  law  did  not  require  an.y  of  the  de- 
fendants to  give  to  the  plalntitfa  anyact^ 
ual  notice.  Notice  of  dlseolntion  may  be 
made,  so  far  as  the  general  public  is  con- 
cerned, bv  publication  in  a  newspaper, 

gnblisbed  In  the  town  where  the  firm  does 
usinesSifor  a  sufficient  time  to  give  notice 
to  those  with  whom  the  partners  dealt. 
Of  course,  such  notice  must  be xlvan  in  a 
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pabllc  manner,— In  a  newspaper  of  general 
circulatiuD.  Tbe  law  would  not  allow  a 
mere  pretense  to  the  mode  ot  publication. 
It  must  be  a  fair,  open  notice,  so  tbat  It 
may  be  read  of  all  concerned.  The  law 
reqolrea  good  taitb  lu  all  dealings,  and 
will  not  allow  any  persun,  by  any  false 
lixbt,  to  miulead  another  In  matters  ot 
contract,  and  escape  reeponsiblllty.  If  a 
man  knows  that  he  Is  held  out  as  a  part- 
ner, and  If  he  allows  his  name  to  be  used 
on  a  public  siffn  over  a  place  ot  business, 
and  persons  induced  by  sucli  appearanjue 
extend  credit,  he  who  allows  himself  to  be 
thus  held  out  to  the  public  would  be  es- 
topped to  deny  tbat  he  was  a  partner,  and 
would  be  held  to  be  a  partnerhvconstruc- 
tlon  of  law. "  The  plaintiffs  requested  the 
court  to  instruct  the  jury  that  the  notice 
given  In  the  newspaper  mentioned  was 
not  notice,— certainly,  nut  sufficient  no- 
tice. The  court  did  not  do  so,  otherwise 
than  as  above  stated.  Tbe  plaintiffs  ex- 
cepted, and  appealed  to  this  conrt. 

Evldeuce  was  produced  on  the  trial  to 
prove  that  the  plaintiffs  had  knowledge  of 
the  business  partnership  ol  A.  N.  Sexton  & 
Co..  and  that  the  defendant  J.  A.  Sexton 
was  the  solvent  member  thereof  before  Its 
dissolution.  In  May,  1884.  In  the  absence 
of  knowledge  or  notice  of  snob  dissolution, 
and  the  retirement  ot  J.  A.  Sexton  from 
the  firm  and  its  business,  and  as  tbe  other 
partner  continued  the  business  under  tbe 
firm  name. the  plaintiffs  migbt reasonably, 
and  they  hod  the  rlgbt  to.  Infer  that  the 
firm  continued  to  exist,  and  tbat  the  retir- 
ing member  of  it  was  stilt  a  member  there- 
of, and  responsible  for  such  debts  and  llar- 
blUties  as  tbe  member  continuing  tbe  busi- 
ness might  contract  or  Incur,  In  the  coarse 
ot  the  DuslnaBs,  in  the  name  of  the  firm ; 
and  they  might  safely  act  npon  such  infer- 
ence. Such  continued  responsibility  of  the 
firm,  Including  tbat  of  the  retiring  part- 
ner, re^ts  upon  the  ground  of  tbe  negli- 
gence of  the  partners,  In  tbat  they  left  the 
business  community  In  Ignorance  of  tbe 
dissolution  ot  'ttie  parluershlp,  and  thus 
l^t strangers  tocondnde tbat  It  continued, 
and  to  have  faith  and  confldcaice  In  the 
partnership.  It  rests  upon  the  Just  pilnd- 

gle  that.  It  one  of  two  persons  must  suffer 
y  reason  of  a  credit  given,  he  whose  act 
or  negligence  misled  the  confidence  of  tbe 
other,  and  who  has  been  the  cause  of  such 
credit  by  his  misrepresentation,  bis  n^U- 
gence.  or  fraud,  ought  to  suffer,  and  not 
the  other.  It  contravenes  reason  zuid  com- 
mon justice  tbat  a  person  In  no  default 
shall  suffer  loss  by  reason  of  the  laches  and 
minconduct  of  another,  when  one  or  the 
other  must  suffer  loss.  Gould,  Partn.  248 ; 
Colly.  Partn.  8  530;  Story,  Partn.  §  ISO.' 
A  partner  retiring  from  partnership,  in  or- 
der to  relieve  himself  from  further  liabili- 
ties Incurred  by  tbe  firm,  must  bring  actual 
notice  of  such  retirement,  and  of  the  disso- 
lution of  the  partnership,  home  to  such 
persons  an  have  been  accustomed  to  deal 
with  It.  It  is  not  essential  that  such  no- 
tice shall  be  ftiven  in  any  particular  form. 
It  may  be  express,  or  it  may  be  Implied 
fromcircnmstances.  Itmuet  appear,  bow- 
ever,  with  reasonable  certaInt.Vt  that  sucb 
persona  In  some  way  received  actual  no- 
tice.  This  Is  so  because  established  busi- 


ness relations  mlghtlead  sucb  parties  more 
readily  to  give  the  firm  credit.  Moreover, 
they  are  known  to  tbe  firm,  and  may  be 
readily,  In  some  proper  way,  notified. 
Scbelffelin  v.  Stevens,  1  Wlnst.  106.  As  to 
persons  who  had  knowledge  of  tbe  Arm 
before  Its  dissolution,  but  had  not  bad 
dealings  with  It,  general  public  notice, 
given  In  any  reasonable  way.  will  be  suffi- 
cient. Evidenceof  facts  and  circumstances 
that,  in  their  nature, connection, and  bear- 
ings, put  the  public  or  particular  parties 
claiming  or  complaining  on  notice,  may  ba 
submitted  to  thejury,  with  proper  instruc- 
tions from  the  court,  to  prove  the  required 
notice.  Such  notice,  given  In  a  regrnlar 
newspaper,  of  general  circulation,  pub- 
lished In  the  city,  town,  or  county  where 
the  partnership  business  is  carried  on,  is 
tbe  usual  method  ot  giving  Information, 
and  may.  In  ordinary  cases,  be  sufficient, 
when  continued  for  a  reasonable  length  ot 
time;  tbls  dependlngeomewhatonthenat- 
nre,  extrat,  and  placeof  tbebuslnees.  It  Is 
said  that  tbesufilctency  of  notice  thus  given 
might  be  questioned  In  many  cases,  unless 
it  shall  be  shown  that  the  person  entitled 
to  notice  was  In  the  habit  of  reading  the 
paper.  General  pu  bllc  notice,  thus  given, 
would  not  be  actual  and  express  notice, 
but  It  would  be  presumptive  In  ltd  nature; 
and  from  It  the  Jury  might,  under  proper 
Instructions  from  the  court,  conclude  such 
persons  ae  bod  not  had  previous  dealings 
with  tbe  firm.  Colly.  Partn.J  632;  Story, 
Partn.  §  161;  Loveloy  v.  Spatford,  98  U.  8. 
4S0. 

It  Is  often  difficult  to  determine  what 
amounts  to  due  and  sufficient  notice  ot  t^he 
retirement  ot  a  partner,  bat  tbe  evldfflice 
to  prove  It  should  be  such  as  would  rea- 
sonably warrant  the  Jury  In  finding  the 
factotnotice;  tbat  the  party  to  be  charged 
with  it  actually  had  it,  or  might,  by  rea- 
sonable diligence,  have  learned  ot  tbe  dis- 
solution ot  the  partnership,  and  tbe  retire- 
ment ot  the  partner  sought  to  be  charged, 
from  tbe  means  and  opportunity  supplied 
or  afforded  for  tbe  purpose  of  giving  notice 
ot  tbe  same.  Generally  the  reasonableness 
ot  tbe  notice  will  be  a  mixed  qaestlon  of 
law  and  fact,  to  be  submitted  to  the  Jury 
under  proper  Instructions  of  the  court  as 
to  whether,  under  all  tbe  attending  cir- 
cumstances of  the  particular  case,  It  was 
sufficient  to  warrant  tbe  Inference  ot  act- 
ual or  constructive  knowledge  of  tbe  dis- 
solution. As  said  above,  ordinarily,  no- 
tice fairly  given.  In  a  newspapw  gennrally 
circulated  abroad,  and  particularly  among 
the  business  people  of  tbe  town  or  city 
where  tbe  partnership  carried  on  Its  bust- 
nees,  would  be  sufficient  as  to  all  persons 
who  had  not  had  previous  dealings  with  the 
partnership.  It  Is  ordinarily  better  and 
safer  to  give  notice  In  tbat  way,  although 
It  might  be  given  In  other  ways.  Tbls 
would  afford  business  men  reasonable  op- 
portunity to  learn  of  the  dissolution;  and 
in  the  course  of  business  tbe  matter  would 
be  generally  known,  and  more  or  less 
spoken  of,  to  business  men  from  every  di- 
rection. Butsucb  publication  mustbe  fair 
and  reasonable  as  to  Its  terms,  and  the 
number  of  times  It  shall  be  made.  If  the 
facts  are  found  or  ascertained,  the  reason- 
ableness and  sufficiency  ot  tbe  notice  may 
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be  a  qnestjon  of  law,  (or  tbe  court.  The 
court  must  determine  tbat  there  is  or  is 
not  evidence  eafflclent  to  go  to  tbe  Jury  to 
prove  notice. 

In  the  present  case,  there  was  evidence 
of  actual  notice  to  the  plaintiffs  of  the  re- 
tirement of  the  defendant  J.  A.  Sexton  from 
.the  partnership  In  question,  but  there  was 
evidence  to  the  contra^.  Whether  there 
was  reasonable  and  sumctent  general  pub- 
llcnottce  of  It  becomes  a  material  qnestton. 
We  cannot  beeltate  to  decide  that  there 
was  not  Buffldent  evidence  of  it  to  go  to 
the  Jury.  Sucb  notice  watt  published  In  a 
daily  paper  one  time,  tbe  circulation  of 
which  was  confined  mainly  to  the  city  of 
Balelich.  It  does  not  appear  that  any  one 
actually  saw  or  read  it,  whether  it  ap- 
peared in  an  obscure  place  In  the  paper,  or 
wha  t  space  It  occupied.  Notblnx  appeiu«d 
goin^  to  show  that  the  plalntHTs  saw  tbe 
paper,  or  that  they  ever  beard  of  the  no- 
tice in  any  way.  It  was  shadowy,— en- 
tirely too  Blender,  of  itself,  to  serve  any 
practical  or  Just  purpose,  especially  as  the 
business  was  continued  In  the  firm  name. 
The  court  should,  in  the  proper  connection, 
have  told  the  Jury  that  there  was  no  evi- 
dence before  tbem  of  general  notice ;  and^ 
as  he  failed  to  do  so,  there  Is  error.  Tbe 
plaintiffs  are  entitled  to  a  new  trial,  and 
we  so  adjudge.  To  that  end,  let  this  opin- 
ion be  certiaed  to  the  superior  court.  It 
is  so  ordered. 

Bay  t.  Stewart. 

(Stipreme  Court  of  SarHi  CoroHno.  Haroh  10. 
1890.) 

ObAITTS  TROM  StaTB— ReoOBD— BVTDSHCa. 

In  North  CarollDa,  no  further  autheDtlcatloa 
than  tbe  afflxloff  of  tbe  seal  of  tbe  state  under 
Code  N.  C  S  8888,  is  required  to  aathoriie  tbe  reg- 
istration of  a  srant  from  the  state  In  the  county  in 
which  the  land  lies,  nnder  secUonSTTB;  and  where 
such  grant  is  so  registered  a  certified  copy  of  the 
record  is  admissible  in  evidence  under  section  1251, 
providing  tbat  the  registry  or  duly  certified  copy 
of  tbe  record  of  any  deed,  or  other  instrument  re- 
quired to  be  registered,  may  be  given  In  evidence 
in  any  court,  and  shall  be  held  to  be  full  waA.  suffl- 
cieat  evidence  of  such  Instrument. 

This  was  an  action  for  tbe  possession  of 
land,  tried  at  the  November  term,  1889,  of 
Uie  superior  court  of  Harnett  county,  be- 
fore Arhfibld.  J.  Tbe  complaint  was  in 
usual  form.  The  answer  was  a  general 
denial  of  Its  allegations.  As  evidence  of 
bis  title,  the  plaintiff  offered  a  grant,  In 
usual  form,  for  the  locua  in  quo,  from 
the  state  to  Jacob  Holder,  under  whom 
the  plaintiff  claims,  dated  28th  Decem- 
ber, 1852,  Said  grant  was  registered  In 
register's  office  ofHamett  county  in  1856, 
in  which  county  the  lasd  lies,  wlthnat 
probate,  but  simply  on  the  exhibition  of 
the  grant  to  register.  The  defendant  ob- 
jected to  Its  introduction  as  evidence,  for 
the  reason  that  Its  execution  was  not 
proven,  and  It  had  not  been  probated,  and 
its  registration  had  not  been  directed  by 
any  court  or  officer.  ItH  introduction  was 
permitted,  and  the*  defendant  excepted. 
The  plaintiff's  recovery  depended  upon  the 
validity  of  said  grant,  and  the  use  of  It  in 
evidence.  There  was  judgment  for  plain- 
tin.  Motion  for  new  trial  overmled.  Ap- 
peal to  the  supreme  court. 


W,  B.  MurohiaoB  and  F.  P.  JoBcSt  for 
appellant.  B.  P.  Baxton,  for  appellee. 

AvERTf  J.,  (After  Btating  tbe  taxts  aa 
above.)  Code.  §S  2779,  S328.  provides  that 
grants  shall  be  authenticated  by  afiSxlug 
to  them  the  seal  of  state;  while  nnder 
section  2781,  if  the  secretary  of  state  shall 
certify  that  a  grunt  was  fairly  obtained, 
the  seal  of  state  may  be  again  attached  to 
It  by  order  of  tbe  governor,  when  that 
originally  annexed  has  been  destroyed. 
Authentication  of  a  writing,  in  Its  ordinary 
legal  meaning,  is  attachiug  to  it  some 
certlfieate  or  evidence  of  its  genufnenesa, 
tbat  will  make  It  admissible  in  evidence, 
as  being  what  ft  purports  to  be,  without 

groof  by  witnesses.  Bouv.  Law  Diet.; 
urrill.  Law  Diet.  At  common  law,  pub- 
lic documents  or  records  tbat  coald  not  be 
removed  might  be  authenticated  in  one  <rf 
two  modes,— either  by  certificate  of  the 
officer  having  the  custody  of  tbe  record  or 
document,  or  by  an  exemplified  copy 
attested  by  the  great  seal  of  state.  1 
Oreenl.  Ev.  §§  501-507.  Our  courts  take 
judicial  notice  of  the  great  seals  of  all  gor- 
emments  that  are  recognised  by  our  own 
go.vernment,  and  admit  aa  genuine  copies 
of  foreign  records  or  laws  authenticated 
by  them.  D.  8.  v.  Amedy,  11  Wheat.  392: 
U.  S.  V.  Johns.  4  DaJl.  412;  State  v.  Carr,  5 
N.  H.  867.  So  that  under  the  principles  of 
tbe  common  law,  in  tbe  absence  of  any 
statutory  requirements,  an  original  grant 
or  copy  from  the  office  of  the  secretary  of 
state,  verified  by  the  great  seal  of  tbe 
state,  wonld  have  borne  internal  evidence 
of  genuineness,  sufficlCTt  to  satisfy  any 
court  In  this  or  any  other  state  of  the 
Union.  Clarke  v.DIggs,  6  Ired.  159;  Cand- 
ler V.  Luustord,  4  Dev.  &  B.  18.  Bat  the 
Code  (section  3779) requires  thataU  grants 
shall  be  registered  In  the  county  where 
the  laud  lies  within  two  years  after  they 
shall  be  Issued,  and  allows  any  person  In- 
terested to  cause  a  certified  eopy  from  the 
secretary  of  state  to  be  regtsteral  In  such 
county,  with  the  same  effect  as  If  It  had 
been  tbe  original.  The  time  was  extended 
by  successive  legislatures,  uo  tbat  the  limit 
of  two  years  for  recording  tbem  does  not 
affect  this  case.  The  defendant  contends 
tbat  though  the  registry  on  a  duly-certi- 
fied copy  ol  tbe  record  of  any  deed  or 
other  Instrumentrequtredorallowed  to  be 
registered  may,  under  the  proTtsInns  of 
the  Code,  $  1251,  be  given  In  evidencein  cut.v 
court  of  the  state,  a  copy  of  a  grant  is  not 
properly  proven,  and  is  n'.)t  such  a  docu- 
ment as  the  law  allows  to  be  recorded  by 
tbe  register  of  deeds,  until  the  clerk  of  tbe 
superior  court  of  the  county  where  the 
land  lies  shall  adjudge  the  certificate  to  be 
In  due  form,  admit  it  to  probate,  and  ot^ 
der  it  to  be  registered  In  accordance  with 
tbeprovlslonsof  the  Code,  §1246;  and  that, 
not  being  duly  registered,  a  copy  is  not 
"good  and  available  In  law,"  under  the 
conHtruction  given  to  the  Code,  S  1245,  as 
amended  by  chapter  147,  Laws  1885.  We 
do  not  think  tbat  tfaere  Is  any  language  in 
our  statutes  fairly  susceptible  of  the  in- 
terpretation that  the  clerk  of  the  superior 
court  of  a  county,  whose  seal  cannot  be 
recognized  beyond  the  limits  of  the  state, 
must  adjudge  that  the  patent  of  the  aor- 
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er^KS  state,  attwtecl  In  tbe  manneF  pre- 
scribed by  law,  la  certified  in  due  form, 
and  or^er  It  to  be  r^stered,  before  the 
r^^ster  can  be  eatlafied  of  Its  genulneneBS, 
and  enter  It  In  bis  record  of  deeds.  When 
we  analyie  section  1246  of  the  Code,  with 
Its  10  sabseetlons,  it  becomes  very  apparw 
ent  tiiat  it  was  not  Intended  to  apply  to 
crantB.  The  state  ot  North  Carolina,  be- 
mg  the  srantor,  does  not  reside  in  any 
conn ty  in  the  state,  nor  outdde  of  tiie  state, 
but  within  thp  United  States,  nor  outside 
of  the  United  States;  and  therefore  a 
grant  cannot  be  admitted  to  probate  Tin- 
der the  mode  of  proving  prescribed  in  ei- 
ther of  the  first  fonr  sabsections.  Bubsec- 
tlotts  6  and  6  relats  to  cases  where  one  of 
the  sraxtton  is  a  ftins  eovmt;  snbsectloa 
Tprascrlbes  aform  of  certificate;  while  the 
remaining  three  point  out  the  manner  of 
proTlng  Instroments,  where  tbe  maker  or 
witnesses,  or  both,  are  dead  or  non-resi- 
dents of  tbe  state.  Section  3,  c.  147,  Laws 
1886.  proTldes  **  that  all  deeds,  contracts, 
or  leases,  before  r^Rtration,  except  those 
mentioned  in  section  3  hereof,  shall  be 
a^uiowledged  by  the  grantor,  lessor,  or 
the  person  execnting  the  same,  or  their 
signatnres  proven  on  oath  by  one  or  more 
witnesses  in  the  mannerpreecrlbed  bylaw, 
and  all  deeds  so  executed  and  registered 
shall  be  -valid,  and  pass  titie  and  estates 
witbont  Uvery  of  selein,  attornment,  or 
other  ceremony  whatever.**  If  grants 
from  the  stateare  comprehended  underthe 
general  description  of** deeds,  contracts, 
or  leases, "  ( which  we  are  not  prepared  to 
admit,)  the  reqnirement  that  the  proof 
sbonld  be  made  by  acknowledgment  of  the 
grantor,  or  on  oath  by  one  or  more  wit- 
nesses, cannot  be  constmed  to  confer  on 
clerks  of  the  superior  court  the  power  to 
pass  upon  a  patent,  signed  by  the  gov- 
ernor, connterrigned  by  the  secretary  of 
state,  and  authenticated  by  the  great  seal 
of  state,  and  declare  that  It  Is  or  Is  not  in 
due  form  for  registration.  As  the  sorer- 
edgnty  of  the  state  is  in  its  citltens,  and 
its  officers  are  not  anthoriied  by  law  to 
make  any  acknowledgment  other  than 
that  embodied  in  the  grant  Itself,  and  as 
the  form  of  grant  is  prescribed  in  section 
8779  (rf  the  Code  without  witnesses,  it  is  as 
clearly  Impossible  to  subject  them  practi- 
cal^ to  the  stringent  provisions  of  the  act 
of  iSSS  as  to  find  a  clause  or  subsection  of 
section  1246of  the  Code  applicable  to  them. 
We  think,  therefore,  that  there  Is  no  stat- 
ntory  reqnirement  that  further  anthenti- 
cation  than  the  afitxlng  of  tht  great  seal 
of  state  to  a  grant  in  the  form  prescribed 
by  statute  must  be  made  to  authorise  a 
register  of  deeds  to  enter  it  on  his  records, 
and  we  wonltl  hesltato  to  construe  our 
laws  as  inangurating  a  change  so  radical, 
if  not  unreasonable.  There  to  no  error. 
Tbe  ludgmoit  must  be  affirmed. 


Took  Walbbb. 

(Saprane  Osurt  cf  -Vbi^  COroUna.  Iforofa  17, 
180O.) 

BT  IDeoedkht — Action 
TO  Sbt  Asn>i— Parties. 
An  action  to  sell  real  estate  of  a  decedeut,  bI- 
Isged  to  bave  been  ooDTered  with  iDteot  to  de- 
fraud hia  creditors,  to  saUafr  a  Jadgment  wblcli 


waa  a  lien  on  the  land  when  so  oooveyed.  as  pro. 
vlded  by  Code  N.  C.  %  1446,  must  be  brought  by  the 
personu  reprasentative,  or,  if  he  refuses  to  bring 
such  action,  be  must  be  made  a  party  thereto. 

This  was  a  civil  action  tried  at  the  Feb- 
ruary term,  1889,  of  the  superior  court  of 
Person  county,  before  Btnom,  J.  There 
was  su  appeal  from  an  order  ovwrultng  a 
demurrer.  Tbe  complaint,  demurrer,  and 
Judgment  are  as  follows: 

The  plaJntilf  aUeges:  "(1)  That  on  the 
81st  of  December,  187*1,  W.  A.  Lemlle  ob- 
tained, and  had  docketed  in  the  superior 
court  of  Person  coun*^,  a  Judgment  aRainst 
N.  N.  Tuck  and  W.  H.  Winstead  for 
306.66;  and  the  plaintiff,  Ida  T.  Tuck,  be- 
came tbe  asidgnee  thereof  for  ralue.  which 
said  judgment  Is  due  and  unpaid.  (2) 
That  on  the  8th  day  of  July,  1879,  the  said 
W.  H.  Winstead  purchased  of  Jesse  Cham- 
bent,  eommisstoner  of  tbe  probate  court  of 
Person  county,  a  certain  lot  of  land  in  the 
town  of  Roxborongh,  in  said  county,  as 
will  apiKar  from  tbe  deed  which  is  duly 
recorded  on  page  363,  Book  ¥,  of  the  rec- 
ords In  tbe  otficeof  the  registerof  deedsfor 
said  county.  (8)  That  on  the28d  Septem- 
ber. 1879,  the  said  W.  H.  Winstead  con- 
veyed saJd  lot  of  land  to  tbe  said  Jesse 
Chambers,  the  deed  to  which  la  recorded 
on  page  368,  Book  Y,  in  office  of  register 
of  deeds.  (4)  That  on  the  18th  July,  1881. 
thfl  said  Jesse  Chambers  conveyed  by  deed 
said  land  to  John  O.Chambers,  which  deed 
Is  recorded  on  page  861,  In  Book  Z,in  office 
of  said  register  of  deeds.  (5)  That  on  the 
8th  day  of  May,  1882,  the  s^d  John  O. 
Chambers  conveyed  said  land  to  John  R. 
Chambers  by  deed,  which  is  recorded  on 
page  258,  of  Book  Z,  In  office  of  raster  of 
deeds.  (0)  That  on  July  1, 1888.  the  said 
John  R.  Cbambeni  conveyed  an  undivided 
hall  Interest  in  said  land  to  J.  I.  Brooks^ 
which  is  recorded  In  Book  C  0,ln  the  office 
of  registerof  deeds.  (7)  That  on  Jannaiy 
4, 18K6,  said  John  R.  Chambers  and  J.  I. 
Brooks  conveyed  said  land  to  the  defend- 
ant Jesse  D.  Walker  by  deed,  which  is  re- 
corded on  page  500,  Book  C  C,  In  office  of 
said  register  of  deeds,  a  copy  erf  which,  to- 
gether with  copies  of  aboveoiamed  deeds, 
is  annexed,  and  asked  to  be  tak«i  as  part 
of  this  complaint.  (8)  That  said  Jesse 
Chambers,and  all  parties  claiming  said  land 
under  him,  had  due-notice  of  the  docketing 
otsaldjudgmentasaforesald.  (9)That8aid 
W.  H.  Wlnutead.at  thetimeof  thedocketing 
of  the  Judprment,  and  conveying  said  land, 
as  aforesaid,  was  indebted  In  an  amount 
exceeding  his  ability  to  pay ;  and  the  at- 
tempted transfer  to  said  Jesse  D.  Cham- 
bent,  and  those  claiming  under  him,  was  in 
fraud  of  the  rights  of  this  plaintiff,  and 
those  under  whom  she  claims.  Wherefore 
plaintm  demands  Judgment  (1)  that  said 
transfer  of  land  to  Jesse  D.  Chambfire  be 
declared  null  and  void,  and  the  deeds  be 
delivered  up  to  be  canceled ;  (2)  that  some 
discreet  person  be  appointed  commission- 
er of  this  court  to  sell  said  lands,  and  ap- 
ply the  proceeds  to  the  payment  of  the 
judgment  aforesaid;  and  (3)  for  the  costs 
of  this  action,  to  be  taxed  by  the  clerk. " 

Demurrer.  In  this  action,  the  defendant, 
having  obtained  leave  to  withdraw  his 
answer, now  demure  to  tbecomplaint  filed 
on  the  ground  that  only  theodmlulalrstor 
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of  W.  H.  Wlnatead  could  midntatii  an  ac- 
tion to  Bell  the  lands  of  W.  H.  Wlnatead, 
and.  If  the  Judgment  of  Bald  plaintiff  be  a 
Hen  thereon,  the  eame  can  be  enforced  In 
the  application  of  the  proceeds  of  said 
sale,  and  that  the  platntlft  has  no  right, 
as  a  creditor  ot  said  estate,  to  maintain 
this  Dctlnn. 

Judgment.  This  cause  coming  on  to  be 
henrd  by  demurrer,  filed  by  defeadant, aft- 
er hearing  argument  on  same  In  behalf  of 
each  party,  upon  motion  ot  plaintiff.  It  la 
ordered  that  the  demurrer  be  overruled, 
and  It  Is  further  ordered  that  defendant 
bare  leave  to  file  an  answer  herein. 

J.  W.  Graham,  for  appellant.  Ormbam 
A  Winston,  lor  appellee. 

Atbbt,  J.,  (after  stating  the  fkcta  as 
above.)  When  It  becomes  necessary  to 
sell  the  real  estate  ot  a  decedent  to  make 
assets;  Code,  fi  1446,  provides,  bv  exiriiett 
terms,  that  tlie  conrt  may  decree  a  sale  of 
""all  real  estate"  that  "the deceased  may 
have  conveyed  with  Intent  to  defraud  his 
creditors,  and  all  rights  of  entry,  and 
rights  of  action,  and  all  other  rights  and 
Interests  In  lands,  tenements,  and  here- 
ditaments, which  he  might  devise,  or  by 
law  would  descend  to  his  tatirs."  Mannlx 
V.  Ihrie,  76  N.  C.  209;  Heck  v.  Williams.  79 
N.  C.  4S7.  It  Is  well  settled  that,  though 
there  may  be  unsatisfied  Judgments  con- 
atituting  a  lien  upon  the  land  uf  a  debtor, 
when  he  diee  the  Judgment  creditor  Is  not 
allowed  to  Hell  It  under  execution,  but  the 
administration  of  the  whole  estate  Is 
placed  in  the  hands  of  the  personal  repre- 
sentative, who  Is  required  first  to  apply  the 
penonal  assets  In  payment  ot  the  debts, 
and  If  th^ prove  Insufficient,  then tbestat* 
nte  prescribes  how  fhe  land  may  be  sub- 
jected and  sold  so  as  to  avoid  a  needless 
sacrifice  by  selling  any  of  it  for  cash,  or  a 
greater  quantity  at  all  than  is  required  to 
discharge  the  indebtedness.  Code,  $8  1486- 
1446:  Sawyers  v.  Sawyers,  93  N.  C.  825; 
Mauney  v.  Holmes,  87  N.  C.  428;  Lee  v. 
£nre,  82  N.  G.  428;  Williams  v.  Weaver.  94 
N.  G.  184.  We  conclude,  therefore,  tbat 
this  action  cannot  be  maintained  except 
by  the  personal  representative  of  W.  H. 
Winstead,  or  by  making  him  a  party,  if  he 
refuse  to  dischaige  thedebt  out  of  the  per- 
«nnal  assets,  or  to  Institute  a  proceeding, 
to  have  the  land  sold  to  satisfy  it.  Wilson 
V.  Pearson,  102  N.  0.  290.  9  S.  £.  Bep.  707. 
Error.  Judgment  reversed. 


MgLsjlh  v.  SiOTB  et  al, 
(Suprtme  Court     If^orth  CanMna.  Usreh  Bi, 

189a) 

AnvamBS  PoflsassiOK— Iktbrpbbbncss— Btidbkos. 

L  Where  two  grants  taterfere,  and  the  junior 
grantee  ioclOMs  a  portion  of  the  Interference,  his 
pcsseasion  extends  to  the  whole  thereof,  and  It 
will  be  presumed  that  it  is  under  claim  of  right 
by  virtue  of  his  deed,  and,  in  the  absence  of  aoy 
evidence  other  than  that  he  inclosed  and  culttvstea 
tt,  it  ripens  into  title  by  adverse  pcasession. 

9.  Occasional  entries  by  the  senior  grantee  on 
that  part  of  the  interference  not  inclosed  by  the 

tnnior  grantee,  for  the  purpose  of  cutting  troes  or 
lauling  lightwood  or  pine  straw  only,  would  not 
constitute  a  [tosseaslon  on  the  part  o^  the  former 
•ztendlng  to  all  of  the  Interference  not  Inclosed. 
SL  The  amoout  Inclosed  by  the  Jaaior  grantee 


was  one  sore,  which  inolnded  a  oomsr  of  tbe  land 
desoribed  la  the  •eaior  gnat.  The  senior  grantee 

permitted  and  those  fffftiiw^Tiff  under  nim,  to 
cultivate  tbe  land  for  more  than  years  without 
objection,  and  there  was  no  direct  evidence  to  ex- 
cuse his  delay.  Held,  that  there  was  no  evldanoe 
to  be  sabmitted  to  the  jnry  to  rabnt  the  ^eaomp- 
tion  that  the  Jnalor  grantee  aoqulted  title  to  toe 
whole  Interfereooe  at  the  end  of  the  period  of  Uio- 
ItaUon ;  and  It  was  Immaterial  tbat  the  fenoe  form- 
ing the  Inolosure  was  twloe  moved,  where  It  did 
not  appear  how  far,  or  why,  It  was  moved. 
Muauov,  0.  J.,  dlssentUig; 

Appeal  from  superior  court,  Robeaon 
county ;  J.  H.  Mbrriuom .  Judge. 

Action  to  trv  title  to  land  6y  J.  L.  li»> 
Lean  against  Naner  Smith  and  others. 

It  was  ad  mi  ued  by  the  parttee  that  the 
title  to  the  land  was  out  of  the  state,  and 
the  plaintiff  admitted  tliat  the  d^endaat. 
Smith,  bad  and  held  undertheohlwgr&nt. 
A  plat  of  the  plaintiff's  and  defendants' 
lands,  showing  tbe  line  of  tbetr  respective 
tracts  ot  land,  and  a  lappage.  A,  B,  C,  D, 
A,  Is  herewith  set  oat  as  apart  of  t3m 
oni^tpeal: 


OP/MIOR  0fUMK 

-1>  J 

1 

About  one  acraof  plaintiff's  tneloaedfteld, 
and  the  same  of  detendaDta',  la  on  the  lap- 
page. 

The  plaintiff  testified  tbat  he  Is  In  poaom 
slon  of  the  lands  conveyed  by  hla  fath«^a 
grant.  His  residence  had  b'een  there  since 
he  could  remember.  UIs  possesion  In- 
closed by  fence.  In  cultivation  S6  or  40 
years  ago.  Fence  around  It  now.  Fence 
has  been  moved  In  once  or  twice.  Tt  was 
cultivated  a  long  time  beforethe  fence  was 
moved  In.  Pari]  between  O  and  X  was 
once  in  his  Inclosure.  The  other  part  was 
woodland,  outside  ot  X.  He  had  beoi  oa- 
Ing  It  foranything  be  would  use  woodland 
for.  Made  rails  and  llgbtwood.  Cat  one 
stick  ot  timber  oflot  It,  about  allliiere  was 
on  It.  Had  been  there  Uyeani.  Had  term 
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under  bis  control.  Did  not  know  how 
loQK  bis  father  Uved  tbere.  Can  rumember 
85  years  back.  Has  known  bis  lather  to 
make  rails  on  It,  and  baal  straw.  His  fa- 
ther keptup  fence  around  X  since  be  (wit- 
ness) can  remember.  His  tatber  died  In 
1876.  There  Is  a  possession  by  dtfendant 
Henry  McLeao,  defendant  Nancy  Smith's 
tenant  atO.  He  moved  tbere  in  1879.  Has 
been  tiiere  eror  since.  Sammons  issued  In 
this  case  December  32, 1884.  Tbe  part  at  O 
not  worth  macb,— not  more  than  one- 
tonrUi  an  acre.  Somtithlnff  over  three 
acres  in  lap.  Did  not  know  where  his  line 
was  until  D.S.  Morrison  surveyed  It,  about 
the  year 1880.  Never  knew  d^endant  Nan- 
cy claimed  It.  He  claimed  all  tbe  grant 
called  for.  Did  not  know  where  the  line 
called  for.  Told  McCaskUl,  about  187»,  be 
was  using  the  land  outside  of  his  Add. 
Nancy  Smith  has  been  Id  possession  of  her 
land.  There  wasBomeclearlng  on  It  when 
he  could  recollect.  Did  not  mean  to  take 
posseSBion  of  Smith's  land  whoi  he  went 
there.  Smith  showed  blm  once  about 
where  bis  line  ran.  Rbe  showed  blm 
aboDtwberehlscomerwas.  DauM  Leach 
tcstifled  for  the  defendants  that  he  knew 
where  tbe  lands  in  dispute  were.  Had 
known  all  bis  life.  Was  80  odd  years  old. 
Wan  principally  raised  there.  Had  hauled 
lifCht  wood  and  straw  off  the  land  for  tbe  de- 
fendant Smith.  Didltwlmhewasalittle 
boy,  btfore  the  war.  and  continued  to  do 
It.  W.  J.  Carrie  testified  for  defendants 
that  he  had  got  timber  off  the  land,  and 
paid  defendants  forlt.  Never  heard  of  the 
plaintiff's  dalm  till  the  commencement  of 
this  action.  Got  pine  timber  off  the  land 
four  or  Ave  years  ago.  Was  agent  for  de- 
fendant Nancy.  Thin  was  about  all  of  tbe 
oral  evidence  In  the  case.  Tbe  plaintiff  re- 
qneated  thefoUowlng  special  Instraetlniw: 
•'^That,  11  the  Jury  believe  from  the  evi- 
dence tfaat  the  plaintiff,  and  those  under 
whom  he  claims,  have  had  actual  posses- 
sion, under  color  of  title,  for  seven  years 
or  more  by  Inclosing  or  cultivating  some 
of  the  land  in  space  X,  being  actually  seat- 
ed on  sameithedefendant  Smith, northose 
under  whom  sheclalms*  nothing  seated  on 
tbe  intertermce  at  all  during  this  time,  tbe 
poHsession  of thewholetappageeovered  by 
both  grantswonld  be  In  theptalntiffexclu- 
elTely,  thn  possession  of  part  includbd  in 
both  grants  being  possession  of  all  of  It,  and 
plaintiff  would  have  a  good  title  to  the 
-whole,  and  would  be  entitled  to  recover, 
thongii  hisisthe  junior  grant."  Tbe  court 
declined  to  charge  as  requested,  and  the 
plaintiff  excepted.  The  court  instructed 
the  jury  that,  i(  tbe  plalntifTs  ancestors 
entered  upon  the  lap  with  the  Intent  to 
claim  against  the  defendant.  Smith,  who, 
the  plaintiff  admits,  has  and  claims  under 
an  older  grant,  and  occupied  It  for  seven 
years  under  his  grant,  openly  and  notori- 
uualy.  BO  as  he  exposed  himBelf  to  the  ac- 
tion of  defendant,  or  those  under  whom 
«he  claims,  bis  title  would  be  completed 
and  perfect.  But.  If  the  ancestor  uf  the 
plolntlff  did  not  intend  tn  set  up  a  claim 
within  the  line  of  defendants'  lands,  his 
pomeeslon  was  not  adverse,  and  plaintiff 
«oul«l  not  recover.  Plaintiff  excepted. 
The  plalnttfl  claimed  through  his  father, 
and  defendant  bad  the  older  grant.  It 


appeared  to  the  court  that  the  testimony 
of  theplalntiff  did  not  show neeessartly  an 
adverse  possession  of  tbe  lappage  by  the 
plaintiff's  ancestor,  and  that  It  was  a 
proper  case  to  leave  it  to  tbe  jury  to  say 
with  what  intent  the  ancestor  placed  bis 
fence  across  the  defendant's  line  at  X.  It 
the  ancestor'B  poaBendon  was  not  adverse 
to  defendant,  the  evidence  did  not  show 
anadrerse  poeseeslonby  the  preeent  plain 
tiff  tor  seven  years  of  any  part  of  tbe  lap- 
page  exceptthat  Inclooed  by  his  fence.  He 
testified  himself  that  his  possession  began 
in  1876,  and  that  defendant's  tenant,  Hen- 
ry McLean,  went  into  possession  of  the  lot 
at  O  In  the  year  1S78.  There  was  a  verdict 
for  defendants.  Plaintiff  moved  for  a  new 
trial.  Motion  denied.  Plaintiff  appealed 
to  tbe  supreme  court. 

T.  A.  McNeiU,  tor  appellant.  WWIam 
Black,  for  respondents. 

AvBBT*,  J.,  (after  stating  tbe  iketa  Bab- 
Ktantialty  as  above.)  It  Is  settled  that 
where  the  title  deeds  of  two  rival  claim* 
ants  to  land  lap  ui>on  each  other,  and 
neither  is  in  the  actual  possesalon  of  any  of 
the  land  covered  by  both  deeds,  the  law 
adjudges  the  pOBseeslon  of  the  lappage  to 
be  in  him  who  has  the  better  title;  "but. 
If  one  be  seated  on  the  lappage,  and  the 
other  not,  the  possession  of  the  whole  In- 
terference Is  in  the  furmw.  **  Oreen  v.  Uar* 
man.  4  Dev.  168;  Williams  v.  Miller,  7  Ired. 
186;  Scott  V.  Elkins,  83  N.C.  424;  Dobbins* 
V.  Stephens,  1  Dev.  A:  B.  5 ;  Smith  v.  Ingram, 
7  Ired.  175;  Kitchen  v.  Wilson.  80  N.  G. 
181.  But  It  both  have  actual  possession  of 
the  lappage  the  possession  of  thetmeown- 
er,  by  virtue  of  his  older  title,  extends  to 
all  not  actually  occupied  by  the  other. 

When  the  plaintiff's  father,  under  whom 
he  dalma.  Inclosed,  86  or  40  years  before 
the  trial,  at  the  end  ot  the  parallelogram 
formed  by  the  lapping  lines  ot  thetwolOO- 
acre  deeds,  one  acre  of  tbe  S%  acres  em- 
braced in  the  disputed  territory,  the  pre- 
sumption was  that  he  entered  In  the  a^ 
BertloD  ot  a  claim  ot  right  under  his  deed 
which  covered  his  possessloa  as  it  Is  now, 
and  was  at  the  tri^.  and  alBo,  nothing 
more  appearing  tiian  that  he  had  Incloeed 
and  cultivated  it  In  the  ordinary  course  of 
husbandry,  that  hlB  title  to  It  had  ma- 
tured after  seven  years  of  such  possession. 
Berryman  v.  Kelly.  18  Ired.  269;  Williams 
V.  Buchanan.  1  Ired.  635;  Yates  v.  Yates, 
76  N.  C.  146;  McCormick  v.  Munroe.  8 
Jones.  (N.  C.)  882;  Malone,  Seal  Prop.  Tr. 
99;  Kinney  Vinson.  83  Tex.  18S;  French 
v.Pearce.  80onn.448;  Staton  v.  Mallts,9S 
N.  C.  628.  His  adverse  possession  under  a 
deed  with  definite  boundaries  extended  to 
all  land  covered  by  It.  Davis  v.  Hlgglns, 
01 N.  0. 882.  If  every  man  who  Is  Induced,  by 
an  honest  misunderstanding  as  to  the 
sufficiency  of  a  title  that  purports  upon  Its 
face  to  convey  land,  to  enter  into  posses- 
sion, were  dmled  the  benefit  of  his  op«i. 
notorions.adverseoccDpaneytill  beshonld 
take  the  laboring  oar.  and  satis^  a  Jury 
that  he  did  not  make  a  mistake,  the  dlffl- 
cnlty  of  proving  the  actual  intent  enter- 
tained by  one  under  whom  claim  Is  made 
tn  first  entering  on  the  land  would  often 
destroy  titles  acquire<l  by  pussesslon.  and 
universally  recognised  as  goQ^  Indeed, 

Digitized  by  VjOOglC 


186 


SOUTHEASXEBK  REPOBTEE,  Vol.  11. 


(N.  C. 


the  doctrine  of  color  of  title  Is  fotraded  up- 
on the  Idea  of  enterins:  upon  land  in  the 
reasonable  belief  that  one  la  the  true  own- 
er. Sedg.  &  W.  Tr.  Title  Land.  §  759.  The 
ddendant  did  not  extend  her  fence 
across  the  lappage  at  O,  In  the  uther  ex- 
treme coraer,  ttlT  1879,  when  the  prerlonB 
pOBBessfon  of  the  plaintiff,  If  it  was  not 
eqnlTocal,  had  already  vested  the  titie  to 
the  whole  in  the  latter.  Occasional  en< 
tries  on  or  before  that  time  by  the  defend- 
ant, for  the  purpose  only  of  cutting  treRS, 
or  haulinff  light  wood  or  pine  straw  off 
the  land,  would  not  constitute  a  possea- 
Bion  on  her  part,  and  extend  constructive- 
ly, as  was  contended  on  the  arsranient,  to 
all  of  the  Interference  except  the  actual 
posaesalo  pedis  of  the  plaintiff.  Bartlett 
V.  Simmons,  4  Junes,  (N.  C.)  296;  Loftin  t. 
Cobb,  1  Jones,  (N.  C.)  406;  Everett  t. 
Dockery,  7  Jones,  (N.  C.)  890;  Morris  v. 
Hayes.  2  Jones,  (N.  C.)  9R.  She  must 
show  that  she  continuously  subjected  the 
land  to  the  only  use  that  it  was  susceptible 
of.  If  she  did  not  occupy  a  house  upon  it, 
or  keep  any  portion  of  it  Inclosed,  before 
she  can  limit  the  effect  of  plalntltt's  pos- 
session to  his  inclosure.  Moore  v.  Thomp- 
son, 69  N.  C.  130.  The  extreme  length  to 
which  this  court  has  gone  on  that  subject 
was  in  holding  that  makinsr  turirantine 
annually  on  land,  or  constriu-tlng  a  team- 
way  into,  and  brinsrlng  cypress  and  Juni- 
per from,  swamp  lands,  unfit  for  other 
use,  was  a  possession  that  would  mature 
title  undercolor.  Bynumv.  Carter,4  Ired. 
813:  Tredwell  r.  Beddlck,  1  Ired.  &6. 

It  devolved  upon  the  defendant  to  show 
by  the  testimony  offeriMl  by  the  plaintiff 
on  her  own  behalf,  or  for  both,  that  the 
possession  at  X  was,  as  she  contended, 
equivocal  in  Its  character.  If  she  offered 
competent  testimony  tending  to  rebut  the 
presumption  raJsed  by  the  long,  contin- 
uous pusHession  of  plaintiff  under  color  of 
title,  it  was  proper  to  submit  it  to  the  Ju- 
ry ;  for  It  is  as  essential  to  the  efficacy  of 

goaseseion  in  maturing  title  that  it  should 
e  open  and  unequivocal  as  that  It  should 
be  continuous.  Osborne  v.  Johnston,  66 
N.  C.  But  it  has  been  held  proper  to 
allow  the  Jury  to  pass  upon  the  character 
of  the  possession  only  In  cases  where  the 
apparently  adverse  occupancy  extended 
over  a  very  insignificant  area;  and  there 
was,  moreover,  evidence  tending  directly  to 
prove  that  the  entry  was  made  bymlstake 
on  the  part  of  the  holder  ot  ihe  Junior 
grant,  or  on  the  part  of  both  him  and  the 
true  owner,  as  where  the  former,  or  both 
acting  in  concert,  hare  made  slight  de- 
partures from  the  correct  line.  In  locating 
and  building  a  fence  without  a  compass, 
between  comers  or  known  points  in  the 
dividing  line,  and  In  cases  where  the  hold- 
er of  the  superior  title  did  not  show  a 
want  of  diligence,  according  to  the  admits 
ted  facts,  In  failing  to  bring  an  action 
against  the  Intruder  till  the  end  of  the 
statutory  period.  King  v.  Wells,  94  N.  C. 
344;  Oreen  v.  Harman,  supra;  Gilchrist 
V.  McLaughlin,  7  Ired.  810.  The  test  by 
which  we  can  determine  whether  there  Is 
sufficient  evidence  to  submit  to  the  Jary  as 
to  the  intent  of  the  holder  of  the  Junior  ti- 
tle, when  he  first  entered  upon  the  land  In 
coniaroveray,  is  involved  in  another  ques- 


tion,—whether  there  is  testimony  tending 
to  show  that  the  true  owner  might  then 
have  failed  to  recoverin  an  action  brought 
against  the  intruder,— becauM  the  circum- 
stances Indicated  that  It  was  an  entry  by 
a  mistake  as  to  the  location  of  a  line  upon 
a  very  minute  territoiy  bdongfng  to  ttie 
former.  It  Is  admitted  that  about  one 
acre  of  the  area  in  dispute  was  tncioaed  in 
the  plaintiff's  field.  It  does  not  appear 
how  farltextendedoverthe  lappaffe;  but, 
as  it  seems  on  the  map  sent  up  to  cover 
about  one-fourth  of  the  land  in  contro- 
versy, we  are  at  liberty  to  assume  that 
the  f6nce  may  bare  extended  70  or  100 
yards  over  the  line  of  d^endant's  grant, 
we  have  no  Information  that  either  plain- 
tiffs* father  or  defendant,  or  both,  actual- 
ly made  any  mistake,  or  had  any  nnder^ 
standing,  about  the  location  of  the  fence, 
40  years  or  more  since.  The  quantity  nf 
land  taken  Into  the  inclosnre  is  not  so  in- 
significant that  a  vigilant  man  wonld 
have  overlooked  the  trespass,  or  that  a 
mtui  who  knew  what  be  was  doing  wonld 
have  committed  It  otherwise  than  for  the 
purpose  of  assertlngtltle  to  his  boundary. 
Besides,  the  defendant  has  shown  laches, 
indeed,  inexcusable  want  ot  diligence,  in 
failing  to  ascertain  that  the  plalntut  bad 
inclosed  Inatde  of  bla  field  one  of  the  four 
comers  of  her  100-acre  tract  of  land ;  it  be- 
ing in  the  shape  of  a  parallelogram.  11 
she  had  had  her  land  surveyed  at  any  t^me 
within  SO  years  or  more,  she  knew  this 
fact.  She  was  very  n^llgent  if  she  failed 
for  that  x>eriod  to  ascertain  the  location 
of  her  comer,  or  If,  knowing  where  It  was, 
she  slept  upon  ber  rights  till  long  after  the 
end  ot  the  statutory  period.  If  ahe  had 
brought  an  action  against  the  plaintltf'B 
father  for  trespass  before  he  had  held  the 
poHseealon  seven  years  under  his  grant 
ther^or.  there  wonld  have  been  no  evi- 
dence, as  far  as  we  can  see,  to  go  to  the  ju- 
ry, tending  to  show,  under  the  plea  of  not 
guilty,  that  he  made  a  mistake  In  cntldng 
down  the  comer  tree,  and  clearing  and  In- 
closing an  arm  ot  land  around  it  so  as  to 
include  nearly  the  whole  width,  and  abont 
one-fourth  otthe  length,  of  the  lappaife, 
and  to  extend,  (we  are  not  iufonned  how 
far,  but  we  may  assume,)  probably,  70  or 
100  yards  overtbe  line  for  about  one-foarth 
of  its  length.  The  testimony  tentto  to 
show.  If  it  has  any  bearingnpnnhisintent, 
that  plaintiff's  father  entned  with  the 
purpose  uf  asserting  title  under  Ms  snuit; 
and  the  law  presumes  that  such  was  his 
Intent,  If  nothing  appears  to  the  rontrary. 
The  fact  that  the  feuce  had  been  twice 
moved,  without  showing  how  tar,  or  why 
its  location  was  changed,  would  not  tend 
to  show  that  be  made  a  mistake  In  con- 
structing It  at  first. 

In  King  V.  Wells.  94  N.  C.  863.  the  court 
said :  "  When  there  Is  a  long  line,  mnnlnsr 
over  a  wild,  broken,  moontalnons  ridgB, 
such  as  that  was,  up  to  which  the  d^end- 
ant  obtained  a  poaaesslon.a  small  portion 
— in  this  Instance,  lesH  than  one-fourth  of 
an  acre— might  betaken  and  held  foryears 
without  any  one  knowing  whether  there 
was  a  trespass  or  not.  Therefore,  It  has 
been  bdd  that,  when  the  extent  ot  a 
wrong-doer's  possession  Is  so  limited  as  to 
atlord  a  fair  preenmpUon  that  the  par^ 
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mlatoofc  biB  bonndariea.  or  did  not  Intend 
to  set  op  a  claim  within  the  lines  of  tbe 
deed  oS  the  other  party,  it  would  be  a 
proper  ground  tor  aajlnfftbat  he  had  not 
tbe  posBession,  or  that  It  was  not  ad- 
Tenw."  In  Green  v.  Harman,  supra,  Chief 
Jostloe  RorFiN  says:  "Tbere  ought  to  be 
some  erldenee  of  the  owner's  knowledgeof 
tbe  claim  besides  tbe  mere  possession  of  so 
small  a  parcel. "  And  U  the  land  taken  la 
very  mtnnte.  ho  that  an  owner,  of  reason- 
able diligence  and  ordinary  vigilance, 
might  remain  ignorantthat  It  included  his 
land,  the  poeaessloD  sbould  not  be  deemed 
adrerse.  But  lu  this  case  we  know  the 
fact  that  tiie  defendant  carelessly  permit* 
ted  the  fattaOTotthe  plaintiff  for  more  than 
20  years,  and  the  plaintiff  for  ssreral  years, 
to  cnltlTate  a  Lonslderable  body  of  land, 
Incladlug  the  site  of  a  muniment  of  title, 
without  bringing  an  action  for  the  tres- 
pass. There  was  less  than  a  fourth  of  an 
acre  taken  by  tbe  long  line  of  Welts*  fence 
In  the  case  of  King  Wdls;  and  biscoan- 
■el  contended  that  when  he  extended  his 
fence  so  as  to  actually  take  in  one-fourth 
of  an  acre,  In  1801,  It  was  no  longer  a  mln- 
nte  portion.  Seeming  to  concede  tbe  cor- 
rectness of  the  position.  If  suatalned  by  tbe 
facts,  tbe  court  said  that  the  period  from 
18M1  to  tbe  bringing  of  toe  action  was  not 
snfflclent,  omitting  in  tbecompntatlon  the 
time  wlien  the  statnte  ot  limitations  was 
snspended. 

After  examining  the  authorities,  we  con- 
clude thi;t  where  tbe  extent  of  tbe  trespass 
on  tbe  part  of  the  Junior  grantee  Is  so 
great  that  It  abould  have  attracted  the 
attention  of  a  vigilant  owner,  and  there 
is  no  direct  testimony  tending  to  excuse 
the  n^ligence  of  the  senior  grantee  In  tail- 
ing' to  bring  an  action  against  the  intrud- 
er, there  Is  no  evldencs,  to  go  to  the  Jury, 
to  rebut  the  presumption  that  the  former 
acquired  title  to  the  extent  of  his  bounda- 
ries at  the  end  of  the  statutory  period, 
wtalcb  in  this  case  is  seven  years,  in  such 
Instances,  there  is  no  probable  ground  for 
believing  that  tbe  encroachment  was  in- 
advertent, and  witbont  claim  of  right  on 
tbe  part  of  former,  nor  permissive,  or 
overlooked  witbont  fault,  on  tbe  part  of 
the  latter.  I'here  was  error  in  refnsing 
tAe  Instmction  asked,  for  which  there 
mast  be  a  new  trial. 

MsBBWoir,  C.  J.,  dissenting. 


Maixx>m  v.  Bichmond  &  D.  R.  Co. 

{Supreme  Cvurt  of  North  Carolina.  March  81, 
1890.) 

Cabkisbs  or  Pabbbnoibs — Btohalb— CoHrsnitJ- 

TOBT  NSOUORNCB. 

t,  A  raolroBcl  computy  is  not  required  to  give 
a  signal  to  pasaengerB  on  board  Its  treia  heiore 
stmrting  tbe  train  from  a  wood  itatlon,  wbere  It 
has  stopped  to  take  on  wood. 

S.  A  railroad  company  is  not  liable  for  Injuries 
nutained  by  a  passenger  who  goes  on  the  plat- 
form of  the  oar,  contra^  to  a  posted  notice  ware- 
ins  him  not  to  do  ao,  and,  while  standing  there 
without  boldlDg  to  the  raUuig,  la  thrown  olf  the 
starting  of  the  train. 

Appeal  from  superior  conrt  Guilford 
county :  Oratss,  Judge. 

Tbe  idalntUI  was  a  paasmger  on  the  de- 
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fendant's  freight  train  from  Winston  to 
Qreensborougb.  A  passenger  coach  was 
attached  to  the  train,  and  there  was  am- 
ple room  in  the  same  for  tbe  accommoda- 
tion of  all  the  passengers.  While  the  train 
was  taking  In  wood  at  a  wood  station, 
tbe  plaintiff  went  on  the  rear  platform  of 
tbe  coach,  and  stood  there,  witbont  hold- 
ing to  anything,  nntil  the  train  started 
"with  snob  a  Jerk  as  to  throw  him  off  vio- 
lently on  tbe  rails, "  by  reason  of  which  he 
was  Injured.  The  negligence  attributed  to 
the  defendantis  thatthe  train  waa  started 
without  any  signal  or  other  notice. 

J.  T.  Morebead,  for  appdlant.  D, 
Scbeack,  for  appellee. 

Shepherd,  J.,  (after  ntattn^  tbe  fteto 

&a  above.).  Whatever  may  be  tbe  duty 
which  the  law  imposes  upon  railroad  com- 
panies in  respect  to  giving  signals  when  its 
trains  are  approaching  crossings  and  reg- 
ular stations.  It  is  clear  that  it  has  no  ap- 
plication to  the  case  before  us.  The  su- 
preme conrt  of  Alabama,  in  Railroad  v. 
Hawk,  18  Amer.  ft  Eng.  S.  Cas.  194,  in  con- 
Btrulng  statutes  requiring  sndi  signals  to 
be  given,  says :  **  These  precautious,  so  far 
as  applicable  to  pemons,  are  intended  ob- 
viously, for  the  benefit  of  the  traveling  pub- 
lic, and  others  who  have  a  right  to  be 
warned  of  approaching  trains,  for  their 
peraonal  protection  against  injury.  Pas- 
sengers who  are  on  the  trains  are  not 
ordinarily  Included  in  tbe  letter  orspirlt  of 
the  statute.  They  do  not  need  suchatgoais 
of  warning  for  their  protect  on ;  and  they 
cannot,  therefore,  be  construed  to  be  enti- 
tled to  tbem.  Railroad  Co.  v.  Bondrou, 
92  Pa.  St.  475. "  The  place  of  this  accident 
waa  a  mere  wood  station,  and  the  train 
only  stopped  there  for  the  put^pose  of  tak- 
ing  on  wood.  The  defendant  was  nnder 
no  duty  to  give  signals  at  such  a  place,  ex- 
cept, perhaps,  for  the  purpose  of  warning 
its  employes;  and  they  alone  could  take 
advantage  of  any  omission  In  this  respect. 

Apart  from  this,"  however,  we  are  of  the 
opinion  that  the  plaintiff  was  guilty  of 
contributory  neg11gt?nce.  "Railroad  com- 
panies are  only  bound  to  exercise  due  care 
that  a  passenger  Is  not  injured  through 
their  fault,  and  are  notrequired  to  exercise 
such  a  supervision  over  him  as  absolutely 
prevents  his  belnir  injured  by  his  own 
fault.  In  other  words,  if  a  passenger  vol- 
untarily puts  himself  In  a  dangerous  posi- 
tion, he  cannot  claim  Indemnity  from  the 
company."  2Wood,Ry.Liaw,630S.  "The 
company,  as  held  in  some  of  the  cases 
above  dted.  cannot  be  expected  to  treat 
its  passengers  as  children,  or  to  put  them 
under  restraint.  Pasaengers  tnust  take 
the  responsibility  of  infurmlng  themselvea 
concerning  tbe  every-day  Incidents  of  rail- 
way traveling,  and  the  company  could  not 
do  business  on  any  other  basla."  Mitch- 
ell V.  Railroad  Co.,  W  N.  W.  Rep.  888.  The 
plaintiff  must  have  been  aware  of  the  dan- 
gerous position  In  which  heplaced  himself. 
He  was  warned  of  this  danger  by  thu  regu- 
lation of  the  defendant  forbidding  pasRen- 
gerstorideuponplatlorniH.  He  must  have 
known  of  the  sudden  stortings  and  jolting 
peculiar  to  freight  tralnn;  and  be  ranst, 
also,  have  known,  when  be  placed  himself 
upon  the  platform,  that  th^  train  was 
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likely  to  start  at  any  moment.  Notwith- 
standing all  tills,  he  leaves  bis  seat  in  the 
coach,  and  putH  himself  in  this  dangerous 
position,  without  even  talclnc  the  simple 
precantlon  of  supporting  himsell  by  hold- 
lag  to  the  railing,  or  anything  else.  That 
no  reeorerycan  be  had  ander  such  circam- 
etances  is,  It  seems  to  us,  too  plain  for 
further  discussion.  See  Wood,  Ry.  Law, 
supra,  and  the  notes.  There  was  no  error 
In  tiae  ruling  of  the  court.  Affirmed. 


StOTH  T.  Sboth. 

(Atwvme  Omat  of  North  OeavUna.  JUxcb  81, 
188a) 

LniAiias— Sum  vt  "Sxa  Vanim— Gou>ibbal 
IsBus— GoHHBnTB  ov  Covmsi. 

1.  Id  order  that  a  Innatio  may  sue  by  hli  next 
friend  as  provided  bj  Code  N.  C.  S  180,  he  need 
Dot  first  be  declared  a  hmatlo  under  an  iaguisltion 
direoted  h7  the  oonntrooort  under  Cod*  N.C  0.87. 

S.  lo  a  sDlt  a  lanatio,  by  bit  noct  friend, 
where  defendant  relies  on  a  power  of  attorney 
given  by  plalntlft  to  dlBmiu  the  suit,  the  court 
may  aabmit  the  issue  whether  plaiutitf  was  com- 
pos mentis  when  the  power  of  attorney  waa  exe- 
cuted, to  the  juryat  the  same  tlmettwlsnies  raised 
in  the  suit  are  Bubmitted. 

8.  It  Is  error  for  the  oourt,  after  defendant's 
objection,  to  allow  plaintUTs  oonnseL  to  comment 
to  the  Jury  on  defendant's  f^ure  to  answer  the 
oomplaiDt,  where  the  oomplslct,  though  read  to 
the  juiT  after  It  has  been  impaneled,  has  not  been 
formally  pat  in  evideuo^  slnoe  defendant  has 
no  opportunity,  until  Its  InUroduotlon  In  evidenoe, 
to  explain  his  railure  to  answer. 

Appeal  from  supwior  court,  Wake  coun- 
ty; K.  F.  AbupibiJ),  Judge. 

Action  by  X^rkin  Smith,  by  his  next 
friends,  against  Charles  Smith.  After  the 
sammoUB  was  issued,  defendant  took  a 
power  of  attorney,  already  written,  to 
plaintiff,  and  procured  his  signature  there- 
to. The  power  of  attorney  purported  to 
appoint  Messrs.  Fuller&  Stone  and  Batch- 
elor  &  Devereux,  attorneys  at  law,  of  the 
ci^  of  Kalelgh,  attorneys  of  plalntlft,  and 
to  direct  and  empowei'  them.  In  his  name, 
to  dismiss  the  action.  Upon  presentation 
of  the  power  of  attorney,  and  motion  to 
dismiss,  the  next  friends  of  plalntilf  sug- 
gested to  tbe  court  that  at  the  time  of  Its 
execution  plaintiff  was  insane,  and  Inca- 
pable ol  appointing  an  attorney.  The  mo- 
tion to  dismiss  was  continued,  and  at  the 
following  term  was  renewed.  Upon  the 
motion  being  overruled  defendant's  coun- 
sel asked  the  court  to  hear  evidence  as  to 
plaintiff's  sanity,  and  decide  as  to  his  com- 
petency to  execute  the  power  of  attorney. 
This  the  court  refused  to  do,  saying  be 
would  submit  au  Issue  upon  the  matter  to 
thejuty ,  and,  as  the  evidence  upon  this  Issue 
would  Involve  much  of  the  evidence  raised 
by  the  pleadings  in  the  case,  he  would  at 
the  same  time  submit  the  issues  raised  by 
the  pleadings.  Various  exceptions  to  the 
admission  of  evidence  were  taken  at  the 
trial,  which  it  Is  unnecessary  to  mention. 
One  of  the  counsel  for  plaintiff  spoke  to 
the  Jury  of  tbe  fact  that  the  defendant  had 
notanswered  thecompliUDt,and  said  that 
no  doubt  the  reason  that  prevented  blm 
from  doing  so  was  the  fact  that  the  com- 
plaint was  sworn  to,  and  that  the  defend- 
ant could  not  safely  answer  many  of  the 
cbargw  therein  against  him  without  com- 
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mlttlng  i>erjury.  Defendant's  counsel 
asked  tbe  court  to  stop  the  comments,  but 
the  court  declined  to  do  so,  and  defendant 
excepted,  saying  that  the  complaint  bad 
not  been  pat  In  evidence.  The  court  re- 
plied, which  was  the  fact,  that  after  the 
Jury  were  Impaneled  the  complaint  had 
been  read  to  them  without  objection  on 
the  part  of  the  defendant.  The  jury  found 
for  plaintiff,  and  the  court  gave  Judgment 
accordingly.  Detendant  appeals. 

Batebelordk  Derenux  and  E.  C  Smith, 
tor  appellant.  J.  S.  Fleming,  tor  appellee. 

Shbphbbd,  J.  We  do  not  concur  with 
thedetendant  that  thecourt  had  no  power 
to  submit  the  Issues  Involving  tbe  mental 
capacity  of  Larkin  Smith  to  execute  the 
papers  In  controversy.  There  can  be  no 
question  but  that  persons  non  compoa 
meotia  may  sue  by  their  next  friend  when 
they  have  no  general  or  testamentary 
guardian,  (Code.$  180;)  and  "Itls  Incident 
to  the  ordinary  Jurisdiction  of  a  court 
having  full  chancery  powers  to  Inform  Its 
conscience  by  directing  an  issue  upon  the 
sanity  of  a  party,  not  found  a  lunatic,  to 
be  framed  for  a  Jury,  when  the  question 
arises  collaterally  in  an  equitable  proceed- 
ing, as,  for  Instance,  when  it  becomes  neoea- 
sary  to  determine  the  question  of  the  san- 
ity of  the  grantor  in  a  deed  upon  a  bUl 
brought  to  set  aside  bis  coaveyance  upon 
the  gronhd  ol  his  Insanity."  Busw.  In- 
san.  65. 

It  Is  Insisted  by  thedefendanttbatno ac- 
tion can  be  brought  until  there  has  first 
been  an  Inquisition  of  Innacy  under  chap- 
ter 87  of  the  Code,  and  for  this  portion  he 
relies  upon  the  case  of  Do  well  v.  Jacks.  5 
Jones,  Eq.  417.  In  that  case  the  plalntilt 
had  been  declared  insane  under  an  inquisi- 
tion directed  by  the  county  court,  (Revised 
Code,  C.67,)  and  the  plaintiff  sued  Inequity 
to  have  the  said  proceedings  set  aside  be- 
cause of  errors  and  irregularities,  and  also 
becauseshe  was  In  fact  of  sound  mind.  The 
court  dismissed  the  bill,  not  because  it  bad 
no  Jurisdiction  to  entertain  suits  brought 
by  tbe  next  friend  of  a  lunatic,  who  had 
not  been  legally  declared  to  be  such,  but 
forthe  reason  that  the  Jurisdiction  ae  to  In- 
quisitions of  lunacy  was  exclusively  in  the 
county  court.  Battle,  J.,  in  delivering 
the  opinion,  said  that  the  effect  of  thepro* 
visions  of  the  Revised  Code  was  "to  confer 
upon  the  county  courts  original  and  ex- 
clusive jurisdiction  to  Issue  writs  from 
time  to  time,  as  may  be  necessary  for  the 
purpose  of  ascertaining,  by  tbe  inqulsltloa 
of  a  Jury,  whether  a  party  be  an  Idiot  or 
lunatic,  or,  if  he  had  been  once  found  to  be 
a  luna  tic,  whether  he  had  become  of  aound 
mind  again."  The  '■vsislon  does  not  sup- 
port the  contention  oi  i.he  defendant,  and 
we  think  It  well  settled  that  where  there 
has  been  no  Inqulsltinn  tbe  lunatic  may 
sue  by  next  friend.  The  jurisdiction  la  ex- 
pressly recognised  and  upheld  by  English 
chancery  courts.  See  Beall  t.  Smith,  L.  R. 
9Ch.  85,91;  JoneBV.Lloyd,L.R.lS£q.a65, 
374,  276.  In  the  latter  case,  Jbsski.,  M.  R., 
said:  "Canasult  be  Instituted  by  theluna- 
tlc.not  found  so  by  inquisition,  by  his  next 
friend?  I  have  no  doubt  it  can.  There  is 
autfaority  upon  the  subject,  and  it  eeona 
to  me  so  distinct  that  I  have  no  occasion. 
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rpally,  to  refer  to  the  reaeon,  for  I  think 
tbe  cases  of  Li^ht  v.  Light,  25  Bvav.  248, 
and  Beall  r.  Smith,  L.  R.  »  Ch.  85,  are  sach 
authorities;  but.  Independently  of  the  un- 
reported case  of  Fisher  v.  Mellee,  where  I 
know  tbe  point  was  diacnssed,  and  lode- 
peodoitly  of  authority,  let  ns  look  at  the 
reason  of  the  thing.  If  this  were  not  tbe 
law.aDybody  iDlKht,at  his  will  and  pleas* 
ore,  commit  waste  on  a  lunatic's  property^ 
or  do  damaKe,  or  eerloua  Injury  and  an- 
nuyance,  to  htm  or  his  property,  without 
there  being  any  remedy  whatever. "  To 
the  same  eflert  Is  Bnsw.  Insan.  g  12U,  where 
it  is  said  that  "when  a  person  is  In  fact 
insane,  bnt  has  not  been  so  adjudgptl  by  a 
competent  tribunal,  or  placed  In  charge  of 
a  committee  or  gnardian.  the  courts, 
whether  of  law  or  equity,  hare  Jurisdic- 
tion to  entertain  suita  brought  by  one  an 
the  next  friend  of  the  insane  person." 
These  authorities  are  declslveagainHt  tbe 
defendant  upon  the  question  of  Jurisdic- 
tion. 

We  think,  howevOT,  that  there  was  error. 
In  permitting  the  counsel,  after  objection 
by  the  defendant,  to  comment  upon  tbe 
fact  that  the  complaint  was  verified,  and 
bad  not  been  answered  by  the  defendant. 
It  Is  true  that  thecomplaint  had  been  read 
to  the  Jury  after  it  was  Impaneled,  bnt  It 
was  not  formally  put  In  evidence,  and 
"Bucb  evidence. "  says  the  court  in  Smith 
7.  Nimocks.  94  N.  C.  243,  "must  be  Intro- 
dured  on  the  trial  at  the  proper  time,  and 
in  the  proper  way.  This  is  necessary  In 
orderto  afford  the  partyto  be  affected  ad- 
versely by  It  Just  opportunity  to  explain, 
modify,  or  correct  1 1.  He  might  be  able  to 
show  that  Ilia  admlsslonB  or  statements 
were  made  Inadverteaee,  mistake,  or 
misapprehension ;  and  tbe  law  allows  him 
reasonable  and  orderly  opportunity  to  do 
BO.  It  never  tolerates  undue  advantage. 
State  V.  Whit,  B  Jones,  (N.  C.)  224."  So, 
IntblB  ease,  the  defendant  should  ha  re  had 
an  opportnnity  of  explaining  his  alleged 
fSilore  to  answer;  tin  instance,  he  might 
have  Aown  that  he  did  not  answer  be- 
cause of  his  reliance  upon  the  power  of  at- 
torney authorizing  a  dismissal  of  the  ac- 
tion, or  he  might  have  tihown  other  good 
and  Bufflcient  reasons.  Besides,  It  does 
not  appear  that  an  answer  was  not  In 
fact  filed.  None  appears  In  tbe  reeord.but 
the  case  meaks  of^lssnes  raised  by  the 
pleadinoa;*  and  such  Issues  were  submit- 
ted as  if  all  of  the  allegations  of  the  com- 

glaint  had  been  denied.  This  could  only 
are  been  done  by  a  verified  answer;  aod, 
there  being  no  conflict  between  the  case 
and  the  record  In  this  respect,  we  must 
construe  tbem  together,  and  assume  that 
tbe  defendant  did  make  a  proper  answer 
to  the  complaint.  Taking  it  In  either  as- 
pect, we  think  the  remarks  of  the  counsel. 
Dnder  the  circumstances,  must  have  been 
higbly  prejudicial  to  the  defendant,  and 
that  tbe  court  should  have  promptly  In- 
terfered, when  requested  so  to  do.  In  the 
eases  above  cited  It  is  said  that,  while 
pleadings  may  be  read  to  the  Jury,  under 
tbe  direction  of  the  court.  In  order  that 
tbey  may  undnstand  more  dearly  "  tbe 
nature  and  scope  of  tbe  Issues,  "yet.  where 
tb^are  to  be  used  aa  evidence  tuey  should 


be  formally  fntrodncpd  as  such.  As  tfal* 
case  falls  directly  within  the  principles  ae- 
clared  by  the  said  decision,  we  must  grant 
the  defendant  a  new  trial. 

This  renders  it  unnecessary  for  ns  to 
pass  upon  the  other  exceptions.  We  will 
remark,  however,  that  where  "double  Is- 
sues "are  submitted  as  In  this  case  the 
court  should  carefully  Instruct  the  Jury  rut 
to  the  applicability  of  the  testimony  to 
each  of  such  Issues,  so  that  the  testimony 
pertlhent  to  one  may  not  influence  the 
finding  as  to  the  other.  Where,  from  tho 
nature  of  the  case,  the  court  can  see  that 
this  cannot  be  successfully  done,  the  pre- 
liminary Issue  should  be  tried  first.  Very 
llttle  of  the  testimony  In  this  case  Is  sent 
up,  bnt, from  what  Is  in  the  record, It  does 
not  appear  that  the  two  issnes  could  not 
hare  been  tried  togetherwlthont  prejudice 
to  tho  rightu  of  the  parties,  and,  as  the 
charge  is  not  before  us,  we  assume  that 
his  honor  gave  all  proper  and  necessary 
Instructions.  Forthe  reasons  glvm,  there 
must  be  a  new  trial. 


SOUTBEBUNO  T.  WiLMlimyroN  ft  W.  B.  Ck>.. 

CSupreine  Court  qf  North  Carolina,  March  81, 
1800.) 

RjJUMAS  COHPANIBS— liimBIBS  TO  FSBSOSS  OH 

Track— EviDESCB—lNBTRDOTioKg. 

1.  In  an  action  against  a  r^Iroad  oompaoy  for 
a  wrongful  death,  decIaraUons  of  the  engineer  of 
tbe  tram  by  which  deceased  was  killed,  made  on 
the  day  after  tbe  accident,  when  he  was  sworn  sad 
testified  at  the  coroner's  inouesl^  sre  not  admissi- 
ble as  port  of  ibe  res  gestta* 

9.  Nor  are  suoh  declarations  ■dmiasthle  as  dee* 
laratioos  of  defendaiit's  agent,  aiaos  tbqr  are  not 
made  In  tbe  line  of  bis  agency. 

S.  The  error  Id  tbe  aomlsBlon  of  such  evidence 
Is  not  cured  by  tbe  fact  that  tbe  engineer,  baring 
been  Introdaced  as  a  witness  by  defendant,  admit- 
ted on  oros»«zamInatioa  that  ne  made  ancu  deals- 
rations. 

4.  la  auoh  setioa,  a  dty  ordiunos  having  baea 
put  Id  evidence  limiting  the  speed  of  trains  at  tbe 

bridge,  on  wblob  deceased  was  killed,  tbe  court  In- 
structed the  Jury  that, "  taking  tbe  facts  in  evidence 
to  be  true,  and  If  the  train  of  defendant  was  ran 
at  such  a  rate  of  speed  that  tbe  engineer  oould  not 
control  it;  that  if  ne  knew  that  people  were  in  Uie 
habit  of  croMing  the  bridge  from  day  to  day,— 
that  saob  facta,  u  ooaneotion  with  the  ordlnanoe 
wbiob  bad  been  read,  constituted  Diligence.  * 
Held,  that  tbe  Instruction  was  erroneous,  in  that 
It  assumed  that  there  was  evidence  tending  to  show 
that  tbe  train  was  running  so  rapi^  that  the  en- 
gineer coQld  not  control  it,  and  uiat  the  engineer 
knew  that  people  were  in  tbe  baUt  of  erasslng 
dally  over  the  bridge,  and  was  oonflned  to  proof  <n 
these  facts  at  establlihing  defeodanVa  uegligenoa. 

Appeal  from  superior  court,  New  Han> 
over  county. 

This  case  was  tried  before  his  honor, 
Judi^e  Shifp,  and  a  Jury,  at  the  spring 
term,  1889,  of  New  Hanover  county. 

It  was  In  evidence  on  the  part  of  the 
plaintiff  that  his  intestate,  T.  J.  Souther- 
land,  was  nmover  and  killed  byoneof  the 


^  Respecting  tbe  general  subject  of  what  declara- 
tions are  admissible  In  evidence  as  Te9  gesUB,  see 
State  V.  Kider.JMo.)  8  S.  W.  Rep.  788,  and  note: 
Bxpress  Co.  v.  Harris,  (Ind.)ai  N.  E.  Rep.  840, and 
note:  Railway  Co.  v.  Reeves'  Adm'r.  fXyA  U  B. 
W.fUp.40t,anditota  ,  w  /  « 
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trains  of  tbe  defendant  on  the  8th  day  of 
March,  A.  D.  1887,  at  about  half  past  3 
o'clock  in  the  artemoon.  The  train  was 
running?  northward  from  Wilmington  to- 
wards Weldon.  The  deceased  was  crossing 
the  railroad  bridge  over  Smith's  creek, 
and  had  reached  ttaeabutmentatltsaouth- 
em  end,  when  he  was  strnck  by  the  cars. 
It  was  lurther  In  evidence:  That  three 
women  were  walking  on  the  track  with  the 
view  of  going  over  the  bridge,  and  were 
near  the  eonthem  end  of  the  bridge,  when, 
before  the  train  got  In  sight,  they  saw  the 
deceased  Just  coming  on  the  bridge  at  its 
northern  end;  and,  when  they  saw  the 
train  coming  around  the  curve,  about  800 
yards  distant,  the  deceased,  they  saw,  was 
halt-way  between  the  northern  and  south- 
em  ends  of  the  bridge.  They  called  to  the 
deceased  "  to  go  back ;  that  the  train  was 
coming;"  bat  do  not  know  whether  he 
heard  them;  and  began  to  signal  the  train 
down  by  waving  rloleatly,— one  with  her 
handkerchief,  and  the  others  with  thetr 
hands;  the  said  women  standing  In  the 
middle  of  the  track  at  the  mouth  of  the 
bridge,  and  continued  waving  and  signal- 
ing until  they  had  to  get  off  the  track,  to 
keep  the  train  from  running  over  them. 
That  the  track,  for  about  800  yards  from 
th<^  bridge,  running  southwardly,  was 
straight  and  nnobstracted.  That  the 
train,  when  the  women  b^an  to  wave 
violently  and  energetically,  was  about  240 
yards  distant  from  them.  That  thelength 
of  the  bridge  was  about  200  feet.  That  a 
man  could  be  seen  easily  on  the  bridge  by 
a  train  coming  around  the  curve.  That 
the  train,  at  me  time  the  deceased  was 
struck,  was  running  at  the  speed  of  about 
80  or  86  miles  an  hour.  Tbatthewlnd was 
againstthe  deceased,  blowing  In  the  direc- 
tion from  which  the  train  was  coming. 
The  plaintiff  offered  in  evidence  tbe  rules  fur 
the  govemmentot  locomotive  engineers  on 
the  defendant's  road,  which  was  admitted 
without  objection,  which  contained  the 
foUowliig  role  as  applicable  to  engineers, 
to-wit :  "  A  hat  or  any  object  waved  vio- 
lently by  any  person  on  the  track  signifies 
danger,  and  is  a  signal  to  stop. "  It  was  fur- 
ther in  evidence  that  theengineerin  charge 
ot  the  train,  and  all  other  engineers,  have 
in  their  popseasion  the  said  rules  It  was 
further  in  evidence  that  the  mglne  had  no 
brake  on  the  driving  wheels,  and  that  the 
train  weis  not  stop])ed  by  the  engineer 
until  it  had  crossed  the  bridge,  and  was 
about  100  yards  on  the  other  side. 

The  plaintiff  then  proved  by  witnesses 
that  they  were  present  at  the  coroner's  in- 
quest, which  was  held  on  the  day  after  the 
deceased  waskllled,  and  heard  JohnB.  Bls- 
sett,  whcwas  the  engineer  in  chargQ  of  the 
train,  make  certain  statementa;  behaving 
been  sworn  and  examined  as  a  witness  be- 
fore the  said  coroner's  Inquest.  The  de- 
fendant's counsel  oujeet«d  that  Blssett 
was  alive,  and  then  in  the  court -room,  and 
his  declaration  was  not  admissible.  His 
honor  overruled  the  objection,  and  said  he 
would  admit  the  statement  as  a  declara- 
tion of  defendant's  agent.  The  witnessed 
were  then  permitted  to  testify,  and  stated : 
That  on  the  said  examination  Blssett  was 
asked  it  he  had  seen  the  woman  waving 


to  him  in  front  of  the  bridge,  and  that  Bls- 
sett answered :  "No. "  ,  That  Blssett  was 
then  asked  If  he  would  not  have  seen  her 
It  he  bad  kept  a  lookout  on  the  engine,  and 
thatheanswered.ina  Ught  and  slack  way, 
"that  hewasnot  lookin^'out;  that  It  was 
none  of  his  business ;  that  it  was  as  much 
as  he  could  do  to  look  out  for  his  engine, " 
—  to  all  of  which  defendant  excepted. 
That  the  said  witness  Blssett,  during  tbe 
trial  of  this  cause,  was  afterwards  intro- 
duced as  a  witness  by  the  defendant,  and, 
on  croa»«xamlnatlon  by  tbe  plaintiff,  ad- 
mitted that  he  made  the  statement  testd- 
fledtoby  the  plaintiff's  witnesses.  The  de- 
fendant objected  to  this  testimony ;  and. 
upon  the  objection  being  overruled  by 
the  court,  It  excepted.  The  plaintiff  fur- 
ther offered  In  evidence  aci^rtain  ordinance 
ot  tbe  city  of  Wilmington  which  Is  as  fol- 
lows: "  No  locomotive  engine,  passenger 
or  burden  car,  shall  be  driven  within  the 
limits  of  the  dty  at  a  greater  speed  than 
five  (6)  miles  an  hour,  except  in  ascending 
9  heavy  grade,  which  may  requires  greater 
rate  ot  speed,  when  the  rate  shall  not  ex- 
ceed six  (6)  miles  an  hour,  and  at  no  time 
move  without  a  brakeraan,  In  addition 
to  the  driver,  under  a  flue  lor  each  and  ev- 
ery offenseof  twentydollnrs."  Itwasalso 
In  evidence :  That  the  place  where  the  de- 
ceased 'waswh3n  he  was  struck  by  tbe 
train  was  within  the  corporate  limits  of 
tbe  city  of  Wilmington,  N.  C.  That  there 
was  one  dwelling  on  the  west  side,  near 
the  track,  about  ISOyards  from  tbe  bridge. 
There  were  two  houses  within  twelve  or 
fifteen  hnndred  feet  of  the  bridge,  near  the 
line  of  the  road,  and  none  otheni  un  the 
line  of  tbe  road  from  the  bridge  tor  about 
2,200  feet.  That  while,  upon  the  map  of 
tbe  city,  streets  are  mapped  out  to  Smith's 
creek,  yet  none  have  been  laid  out  or  es- 
tablished nearer  the  bridge  than  800 yards. 
That  on  the  east  side  of  tbe  track,  for  the 
800  yards,  was  a  farm,  and  on  the  west 
side,  fur  that  distanee.  was  an  open  stretch 
for  abont  1,600  feet,  with  tbe  exception  of 
the  house  above  mentioned,  where  thectty 
was  largely  populated.  .Tliat  for  a  dls- 
tanceof  800  yards  there  was  a  slight  grade 
down  to  the  bridge.  That  It  was  in  evi- 
dence that  on  that  grade  a  train  running 
40  to  45  miles  per  hour  can  be  stopped 
in  800  yards.  It  was  further  in  evidence 
that  on  the  north  side  of  the  bridge  there 
was  situated  the  county  poor-house,  and 
that  ever  since  the  war,  and  particularly 
for  10  or  15  yeare  past,  a  great  many  peo- 
ple were  in  the  habit  ot  passing  and  re- 
passing acroBs  said  bridge  from  the  poor- 
house,  and  from  the  neighborhood  of  the 
same  to  the  city  of  WUimngton,  and  that 
on  certain  occasions  as  many  as  500  per- 
sons per  day  pass  over  the  bridge. 

The  defendant's  counsel  contended  that 
the  city  ordinance  did  not  apply  where 
there  were  no  bouses  and  no  streets,  and. 
It  It  did  so  apply,  it  was  unreasonable; 
and  he  prayed  the  eoort  to  charge  the  Ju- 
ry that  the  delmdant  was  not  guilty  of 
any  negligence,  by  reason  of  running  at  a 
greater  rate  of  speed  than  that  mentioned 
in  tbe  ordinance,  which  would  entitle  the 
plaintiff  to  recover.  Bis  honor  refused  bo 
to  charge,  and  told  the  Jnir  that,  taking 
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tile  facts  Id  OTldeDce  to  be  true,  and  If  the 
train  of  the  defendant  was  run  at  such  a 
rate  of  speed  tbat  the  engineer  could  not 
control  it;  that  If  he  knew  that  people 
were  In  the  habit  of  crossing  said  bridge 
from  day  to  day, — tbat  such  facts,  la  con- 
nection with  the  ordinance  of  the  city 
whlcb  bad  been  read,  constituted  negli- 
gence. To  which  refusal  and  to  the 
^^arfse  BO  given,  the  defendant  excepted. 
Verdict  fur  plaintiff.  Motion  for  a  new 
trial.  Motion  overruled.  Judgment  for 
plaintiff,  and  appeal  by  defendant. 

Juntas  D&vis  and  George  Dnvis,  for  ap- 
pellant. J.  D,  Bellamy,  for  app^leei 

Avert,  J.,  (after  gtatiug  the  fhcta  aa 
RboveA  Wha^  an  agent  saya  white  doing 
any  act  within  the  scope  of  his  agency, 
characterising  or  quaHfylng  theact.l8  ad- 
missible as  a  part  of  uie  res  gestte,  and 
may  be  offered  either  for  or  against  the 
principal;  bnt  what  the  aicent  says  atteiv 
wards,  though  his  agency  may  continue 
as  to  other  matters,  or  gerierally.  Is  only 
hearsay.  Smith  v.  Railroad  Co.,  68  N.  C. 
107;  McComb  v.  Rallroafl  Co..  70  N.  C. 
17R;  Branch  v.  Railroad  Co.,  88  N.  C.  575. 
It  was  clearly  Incompetent,  therefore,  to 
show  on  the  part  of  the  plaintiff,  by  an- 
other witness,  what  the  defendant's  engi- 
neer, who  was  hi  chai^ot  the  engine  when 
plaintiff's  Inteetate  was  killed,  said  when 
examined  as  a  witness  at  the  coroner's  In- 
quest held  over  Intestate's  body  the  day 
after  be  was  killed.  The  error  was  not 
cared  when  Biaaett  was  sabsequently  in- 
trodnoed  by  the  defendant,  and,  on  cross- 
examination  by  plaintirr,  admitted  that  be 
made  the  statement  at  the  inquest  which 
plaintifl*a  witness  had  been  allowed  to  re- 
peat. Conceding  that  it  then  became  com- 
pet^t  to  Impeach  him,  by  showing  that 
his  former  declaratlODS  on  oath  were  In 
conflict  with  his  statement  as  a  witness 
at  the  trial,  such  erldence  was  admissible 
for  tbat  purpose  alone,  and  not  to  be 
oaed  as  sabstantlTe  testimony;  audit  was 
the  duty  of  the  Judge  to  tell  the  lury  that 
th^  could  cousider  it  only  as  tending  to 
contradict  Blesett,  and  not  to  show  that 
he  waa  n^llgent  in  falling  to  keep  a  look- 
out in  order  to  ascertain  whether  the 
track  was  clear  of  obstructionB.  State  r. 
Powell,  infra,  (decided  at  this  term.1 

Hie  honor,  in  his  charge  to  the  jury,  as- 
sumed as  a  (act,  not  only  that  the  ordi- 
nance offered  wasln  force  within  tbucorpo- 
rate  limits  of  theclty  ol  Wilmington,  which 
waa  not  controverted,  but  that  there  was 
evidence  tending  to  show  that  when  the 
plaintiff's  intestate  was  killed  the  defend- 
ant's train  was  mnnlng  so  rapidly  that 
the  enRlneer  could  not  control  it.  and  that 
he  (the  engineer)  knew  that  the  people 
wervln  the  habit  of  crossing  daily  overthe 
bridge.  The  Instruction  sent  up  waa  con- 
fined to  the  single  proposition  that  these 
facts,  if  proven  or  admitted,  constituted 
negligence  on  the  part  of  the  defendant. 
If  any  question  of  fact  was  left  to  the  jury 
in  rslOTence  to  which  therewas  other  cum- 
petoit  evidence.  It  was  calculated  to  pre- 
judice th^  minds  against  the  defendant 
to  permit  tbem  to  consider  with  it  the 
te>tlniony,ttrroneon8ly  admitted,  tbat  Bls- 
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sett  (the  engineer)  hati  made  certain  dec- 
larations, and  that  he  had  answered  in  a 
"light  and  slack"  manner  when  examined 
before  tbe  coroner  bo  soon  after  the  plain- 
tiff's death,  and  es[)PclaUy  when  they  were 
required  to  determine  whether  an  engi- 
neer who  exhibited  so  little  delicacy  of  tixir 
ing,  and  such  Indifference,  in  speaking  of 
the  death  of  a  human  Iwlng,  had  vareleFs- 
ly  lost  control  of  his  engine  when  the  train 
was  approaching  a  bridge  over  which  he 
knew  persons  were  almost  constantly 
crossing.  It  does  not  appear  afllrmatlve* 
ty  that  the  Instrnctlon  setforth  In  thecase 
on  appeal  comprehends  the  whole  of  the 
charge;  and,  If  it  does  not,  we  must  as- 
sume that  the  Judgecautloned  tbejury  not 
to  consider  the  admission  by  Blssett  that 
he  had  made  the  declarations  mentioned. 
State  T.  Powell,  supra.  Besides,  it  was 
not  assigned  as  errorthat  his  hooor  faltod 
to  tell  the  Jury  that  su<^  admissions  were 
not  substantive,  but  only  contradictory, 
testimony.  McMlnnon  v.  Morrison,  104 
N.  C.  354.  10  S.  E.  Rep.  618.  But  the  de- 
fendant did  except  to  the  mling  of  the 
court  admitting  proof  of  the  declaration 
of  Blssett  before  his  introduction  as  a  wit- 
ness; and  the  testimony  wasincompetent, 
being  simply  hearsay  evidence.  It  Isneed- 
less  to  decide  whettierthurewastestlmony 
tending  to  show  that  theenglneerhad  lost 
control  of  his  engine,  but  It  waa  error  to 
submit  the  question  to  the  ]ury.  It  there 
waa  no  evidence  to  support  the  affirma- 
tive view  of  It. 

It  la  not  necessary  that  we  should  dis- 
cuss the  effect  ofthe  city  ordinance.  It  the 
case  should  again  come  before  ua  at  all, 
other  points  may  be  presented.  There  was 
error  in  the  admission  of  the  testimony  aa 
to  Bissett's  declarations,  for  which  a  new 
trial  must  be  granted.  Error.  New  trial. 


State  v.  Powell. 
(SwpwM  Court  qf  NoTth  Carolina.  ICsroh  10^ 

Rips— iHVicncBirT— BS1C4KK8  or  Oomrasb 

1.  An  tDdlotmdQt  for  aasanlt  with  intent  to 
oommit  rape  which  cbsrgeB  that  tbe  assault  was 
made  "wlui  Intent  her,  the  said  J.  8.,  then  and 
tli^  felonlouBly  and  nnlawfoUy,  omaUy  to 
know  and  abuse,  **  la  defective,  aa  it  doea  not  Aow 
that  the  intent  was  to  be  executed  agt^nst  the  wlU 
of  the  person  assaalted. 

3.  Exceptions  to  the  remarks  of  the  solicitor  in 
his  address  to  tbe  jnry  cannot  be  considered  wben 
the  remarks  were  not  objected  to,  and  the  court 
was  not  requested  to  give  any  Instruction  In  re- 
gard to  tbem. 

Appeal  from  superior  court,  Halifax 
county;  MacRab,  Judge. 

Indictment  against  John  Powell.  Judg^ 
ment  was  rendered  against  d^endant,and 
he  appealed. 

J.  AI.  Mullen,  W.  S.  Daj,  and  S.  O.  Bur- 
ton, fur  appellant.  Tbe  Attorney  General, 
for  the  State. 

SHEPHERD,  J.  1.  The  testimony  o(L.aura 
Shines  was  admissible  for  the  purpose  of 
corroborating  the  proaecutrlx  and  her 
brother,  both  of  whom  had  been  prevloua- 
ly  examined.  It  waa,  however,  competent 
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only  for  that  pnrpoBe ;  and  It  waa  the  dnty 
of  the  ccmrt  to  Inatract  the  Jury  that  it 
was  In  thifl  view  only  that  they  could  con- 
sider it.  Burton  t.  Railroad  Co..  84  N.  C. 
1»2;  State  t.  Ballard,  7d  N.  C.  627.  There 
Is  nothinsT  In  the  record  to  show  that  his 
honor  failed  to  pertorm  this  doty,  and  we 
cannot  assame  that  he  did  not  give  the 
proper  instructions.  It  is  well  settled 
that,  when  aparty  complains  of  error,  It  is 
hla  duty  to  make  it  appear  to  the  court. 
Kvery  presumption  le  in  favor  of  the  cor- 
rectness and  regularity  of  judicial  proceed- 
ings. The  charge  was  not  excepted  to, 
and  la  therefore  not  aet  out  In  the  record. 
There  Is  absolutely  nothing  to  show  what 
his  honor  did  or  did  not  charge.  The  ex- 
ceptions as  to  the  admission  of  testimony 
are  overruled. 

2.  Theexception  totheremarks  of  the  ao- 
Ilcitor  In  hla  address  to  the  Jury  la  also  un- 
tenable. The  remarks  were  nut  objected 
to,  nor  was  the  court  requested  to  give 
any  Insi'ructlon  In  regard  to  them.  State 
T.  SuggH,  89  N.  C.  627. 

8.  Thedetendantmovea  In  arrest  of  Judg- 
ment because  the  Indictment  does  not  sufti- 
clently  charge  an  asBQultwlth  Intent  to 
commit  rape.  The  Indictment  charges  the 
Intent  as  follows:  "With  Intent  her,  the 
said  .Tessie  Shines,  then  and  there,  felo* 
nlonsly  and  nnlawfully,  carnally  to  know 
and  abuse. "  We  think  It  clear,  In  view  of 
our  authorities,  that  the  indictment  Is  de* 
fectlve,  and  cannot  be  sustained  even  nn- 
der  the  liberal  rules  of  construction  con- 
tained In  Code.  §  1188.  In  State  y.  Jim,  1 
Dev.  142,  the  bin  charged  that  the  assault 
was  with  Intent  to  "ravish  and  carnally 
know,  "yet  the  court  held  that  the  omis- 
sion of  the  words  "forcibly,  and  against 
the  will,"  was  fatal,  fuid  that  the  words 
"feloniously  ravished"  would  not  supply 
the  defect.  This  ruling  is  upheld  In  State 
V.  Johnson,  67  N.  C.  65,  where  It  la  said  by 
Rbadb.  J.,  "thattbere  is  no  doubttbat  the 
Indictment  must  charge  the  act  to  be  done 
forcibly;  •  •  •  and. although 'ravtebed' 
would  aeem  to  Imply  force,  yet  it  is  neces- 
sary tu  chai^  force  expressly,  In  some  ap- 
proprtatelanguage."  In  Smith  v.State,12 
Ohio  St.  466.  the  Indictment  was  very  sim- 
ilar to  the  one  befoieus.  It  charged  "  that 
the  defendant,  •  •  •  with  force  and 
arms,  in  and  upon  one  Desire  Franks,  did 
unlawfully  and  feloniously  make  an  aS" 
sault  with  intent,  unlawfully  and  felo- 
nlouRly,  to  carnally  know  and  abuse  the 
said  Desire  Franka,"  etc.  The  court  said 
thaf'lt  la  not  averred  in  either  count  that 
the  assault  was  made  with  the  intent  to 
hare  carnal  knowledge  of  the  said  Desire 
Franks  forcibly,  and  against  her  will,  nor 
are  any  other  words  of  equivalent  Import 
employed.  For  aught  that  Is  alleged,  she 
may  have  consented  to  all  that  was  done 
or  attempted  by  the  accused;  and  such 
muatbetheconstnictlon  of  the  Indictment, 
in  the  absence  of  such  averment. "  In  our 
case  there  is  a  total  absence  of  any  words 
Indicating  that  the  intent  waa  to  be  exe- 
cuted TloTratly,  or  against  the  will  of  the 
prosecutrix.  Considering  the  authorities, 
weare  constrained  to  hold  thatthe  assault 
with  Intent  to  commit  rape  Is  notproperly 
charged,  and  that  the  Judgment  should  be 
arreatefl.* 


CKNTnAT,  BatTiRoad  &Bankin*oCo.  v.  GEon- 
QiA  CoNSTUucnoN  A  Investment  Co. 
Cahrbll  et  ah  v.  Same.  Flktcber  v. 
Same.  National  Bank  of  Grbesvim.b 
T.  Saub,  (Pbrnbylvania  Stebl  Co.,  In- 
ter ven  or.) 

(Supreme  Court  of  South  Carolina.  Varok  31» 
1880;) 

FonciaK  CoBpORATKniB— Actions— A.rrAOEicBKT— 

COSSTITDTIONAZ.  lAW— FaBTIBS. 

L  Code  S.  a  S  423,  provides  that  foraiga 
oorporatloD  may  be  sued  In  the  circuit  court  (I)  by 
any  residentof  this  itateforaiiyosiueofaotloD;  (St 
by  a  plalBtlff  not  a  resident  of  this  state  when  the 
cause  of  action  shall  have  arlseo,  or  tbs  subject  of 
theoctioQ shall besituated, within tbestate."  Seo- 
tion  Stit,  wbicbfrives  the  remedy  by  attacbment,  uon- 
laias  ao  limitationB  as  to  the  character  of  persons,  so 
far  as  residence  Is  concerned,  who  may  sue  out  at- 
tacbmeDts.  Hefdithattbepropertyseisedunderat- 
tacbment  proceedings  does  not  constitute  "  the  aub- 
ject  of  the  action, "  so  as  to  give  the  court  Jurlsdio- 
tlon  of  an  action  by  a  non-nwldent  against  a  for- 
eign corporation,  when  there  is  no  allegatton  In  thft 
complaint  filed  In  ttae  actic  n  of  any  UUe  to,  or  anr 
interest  In,  the  property  levied  on,  as  an  sttacli- 
mentis  only  a  provisional  remedy,  wbleb  reiiniros 
an  acUon  legiuly  Instituted  as  a  necessary  condi- 
tion precedent  to  the  right  to  maintain  ft.  and  tho 
real  subject  of  the  action  must  oecessarUy  be  the 
subject  of  the  complaint 

2.  Section  m  does  not  violate  Const.  U.  S.  art. 
4, 1  a,  whiota  securea  to  the  citizens  of  each  sute 
ul  the  privUegea  and  ImmuDities  of  citizens  in  tho 
several  states,  as  the  provisions  of  section  re- 
late only  to  residence,  and  not  to  citizenship.  Fol- 
lowing Cummings  v.  WiuRO,  10  S.  E.  Sep.  107. 

8.  Nor  is  It  unconstitutional  as  ImpalriDg  the 
obligation  of  contraota,  as  a  oorporatliH),  being  tb« 
mere  creation  of  the  local  law,  depends  for  a  recog- 
nition of  its  legal  existenoe  by  otiter  states  on  tho 
assent  of  the  states,  and  a  state  may  malce  such 
regolationa  tn  resard  to  corporations  created  in  an- 
other state  as  It  deems  best,  or  may  exclude  tbem 
altogether. 

i.  Neither  is  It  In  conflict  wltli  Const.  8  C. 
art  1, 1  IS,  wblob  provides  tbafall  oourU  shaU  be 
public,  and  every  person,  for  any  Injury  that  h« 
may  receive  in  his  lands,  goods,  person,  or  reputa- 
tion, shall  have  remedy  by  due  course  of  law,  **  aa 
the  object  of  that  section  of  the  oonsUtution  waa 
not  to  open  the  oonrU  of  the  state  to  all  persons, 
to  demand  redressforlnjaries  received  anywhere, 
but  simply  to  secure  to  the  In  habitant*  of  this  stats 
Bocesa  to  the  courts  for  the  redress  of  i^Jnriea 
which  they  may  have  received. 

5.  Where  a  motion  la  made  under  Code  8.  C.  t 
423,  to  dismiss  an  aotloQ  based  on  the  complaint  and 
aUdavits  in  the  case,  on  the  ground  that  the  court 
has  00  Jarlsdlction  because  the  action  la  by  a  non- 
resident agi^dnst  a  foreign  oorporaUoo  on  a  cause 
of  action  whicb  did  not  arise  In  this  state,  and 
the  complaint  alleges  tliat  plaintiff  enterad  into  a 
oontract  with  defendant  to  do  work  on  a  railroad 
running  from  a  certain  place  in  this  stastatoa  {dace 
In  another  state,  and  the  complaint  oootahia  a  bill 
of  partlcutara  sliowinfc  tbata  considerable  amount 
of  work  was  done  in  this  state,  and  It  also  appeara 
from  the  affidavits  that  a  part  of  plalntiiTs  claim 
is  evidenced  by  notes  executed  in  this  state,  the 
motion  will  be  denied. 

6.  Where  tbe  sUdavlta  to  obtain  a  warrant  of 
attachment  set  forth  the  contract  under  whbA  the 
work,  tbe  value  of  which  la  sued  for,  was  dona, 
and  the  fact  that  thework  was  done,  together  with 
tbe  bill  of  parttculRV;)  accompanying  tbe  complaint, 
an  objection  that  the  aflidavlts  do  not  stale  causes 
of  action  specifying  the  grounds  tbereof,  aa  rft> 
quired  by  Code  8.  C.  f       oannot  be  snstafned. 

7.  where  creditors  seise  property  In  the  banda 
of  their  debtor  under  attachment,  an  Intervenor 
who  sets  up  a  claim  of  title,  and  seeks  to  recover 
the  property,  is  the  plaintiff  in  tbe  Issue  aa  to  UtlOk 

App^  from  common  pleas  circuit  coart 
ol  QreenvlUe  county ;  Hudson,  Judge. 
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T&e  appeals  in  tbe  above  eases  are  from 
an  order  of  Judge  J.  H.  Hcbson  dated 
June  15, 1889,  and  filed  June  17>  1889. 

The  following  Is  a  copy  of  the  complaint 
In  the  Case  of  J.  W.  Fletcher  as  trustee: 
"The  plaintiff  complains  and  alleges:  (1) 
That  at  the  times  hereinafter  mentioned 
the  d^endant  was,  and  still  Is,  a  corpora- 
tion created  by  and  under  the  laws  of  the 
state  of  Georgia,  and  was  then,  and  still 
Is,  rapable  of  snlng  and  bdn^  sued,  and  of 
entering  Intothecontract  hereinafter  men- 
tinned,  and  has  propertyIntbiBstat«,and 
is  doing  business  here.  (2)  That  between 
the  let  day  of  January,  1888,  and  the  24th 
day  of  September  In  the  same  year,  T.  K. 
Bmwn  and  A.  B.  Fortane  were  partners 
dolnff  buslneas  under  the  name  of  Brown 
&  Fortune.  (8)  That  iKtween'  the  said 
dates  tbe  said  defendant  became  and  was 
indebted  nnto  the  said  Brown  ft  Fortune 
In  the  sum  of  thirty-three  thousand  four 
hundred  and  etgbty-fonr  dollars  upon  ac- 
couDtfor  work  and  labor  performed,  ma- 
terials furnished,  and  cash  paid  by  the  said 
Brown  ft  Fortune  for  the  defendant,  at  Its 
special  Instance  and  request,  and  under  a 
contract  with  defendant  so  to  do,  the  said 
work  having  been  performed  upon,  and 
materials  and  cash  furnished  for,  the  con- 
struction of  the  track  of  the  Carolina, 
Knoxvllle  and  Western  ReflwayCompany, 
upon  which  said  account  the  sum  of  slx- 
tem  thousand  eight  hundred  and  two  dol- 
lars has  been  paid,  leaving  a  balance  now 
due  of  sixteen  thousand  six  hundred  and 
Hghty-two  dollars.  (4)  That  on  the  said 
24th  day  of  September,  1888,  the  said 
Brown  d:  Fortune  assigned,  transferred, 
coBTcyed,  and  set  over  to  the  plaintiff,  as 
tnistee,  all  of  their  property  of  every  kind 
whatsoever,  Including  the  said  claim 
against  the  said  ddendant.  In  trust  never- 
tb^ess  to  collect  all  claims,  and  convert 
all  tbe  property  into  money,  and  to  pay 
over  tbe  proceeds  thereof  to  the  creditors 
of  the  said  Brown  ft  Fortune  in  the  man- 
ner B9t  forth  In  the  said  assignment;  that 
the  plalntltf  accepted  said  trust,  and  imme- 
diately entered  upon  ihe  dlschaxige  there* 
of;  that  no  part  of  thesald  balance  of  six- 
teen thousand  six  hundred  and  eighty-two 
dollfiurs  has  been  paid,  and  the  plaintiff,  as 
trustee  as  aforesaid,  Is  still  the  owner 
tfaeretrf.  Wber^ore  the  plaintiff  demands 
tudffment  against  the  said  defendan  t  for 
sixteen  ttionsand  six  hundred  and  eighty- 
two  dollars  and  costs. " 

The  summons  was  Issued  on  October  IS, 
1888.  On  the  same  day  the  plaintiff  ob- 
tained from  the  clerk  of  the  court  a  war- 
rant of  attachment  in  the  usual  form, 
against  the  property  of  tbe  defendant,  up- 
on an  affidavit  of  which  tbe  following  is 
acopy:  **J. W.Fletcher, theplaintiff  above 
■amed.belng  duly  sworn,  says:  (1)  That 
the  above  named  defendant  is  Justly  and 
truly  Indebted  to  tbe  deponent,  aa  trustee 
Duder  an  assignment  made  to  him  by 
Brown  ft  Fortune,  a  Arm  or  copartnership 
lately  composed  of  T.  K.  Brown  and  A.  B 
Fortune,  dated  the  34th  day  of  September, 
1888.  for  tbe  benefit  of  their  creditors,  In 
tbe  sum  of  sixteen  thousand  six  hundred 
and  elgbty-two  dollars;  and  dsponmt  be> 
Usres  that  he  bp  Justly  entttlsd  to  lecover 
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said  sum.  (3)  TOatthedetendantls  a  for- 
eign corporanon  created  under  tbe  laws  of 
the  state  of  Georgia,  having  its  place  of 
business  In  Augutjta,  in  that  state.  (8) 
That  the  defendant  has  property  within 
this  state  consisting  of  a  railway  track, 
belngpart  of  a  track  built  for  tbe  Caro- 
lina, Knoxvllle  and  Western  Railway  Com- 
pany, in  the  county  of  Greenville,  and  also 
a  lot  of  steel  rails,  spikes,  cross-ties,  and 
sawed  lumber,  likewise  In  said  county, 
and  a  large  lot  of  steel  rails,  spikes,  and 
other  property  at  Port  Boyal,  In  said 
slate,  or  in  courseof  transportation  there- 
from. (4)  That  the  cause  of  action  for 
which  defendant  is  Indebted  to  theplain- 
tiff is  for  grading  or  graduation,  masonry 
work.  Irregular  work,  brld^work,  and 
material  for  bridge  over  the  Tennessee 
river,  stone-work  In  quarries,  building  on 
said  works,  laying  track  and  track  tim- 
ber, cross-ties,  derrick-boats,  horse-power 
flat-boats,  derrick  and  fixtures,  and  for 
quarries,  all  of  which  work  was  done  and 
materials  furnished  by  said  Brown  ft  For- 
tune forthedetoidant.  under  con  tract  with 
It,  on  tbe  Carolina,  Knoxvllle  and  West- 
em  Hallway  Company ;  tbe  amount  being 
a  balance  upoi)  account  and  assigned  by 
tbe  said  Brown  &  Fortune  to  deponent  as 
trustee  for  the  benefit  of  creditors.  (5) 
That  theplaintiff  hascommenced  an  action 
In  this  court  by  issuing  the  summons  here- 
to annexed  against  said  defendant  upon 
the  cause  of  action  above  stated.  Sworn 
to  and  subscribed  before  me  this  13  of  Oc- 
tober, 1888.  J.  W.  Flktoheb,  Trustee  for 
Brown  ft  Fortune.  John  B.  BRLUNasR, 
Not.  Pub." 

The  following  Is  a  copy  of  the  complaint 
in  the  Case  of  Correil  ft  Emonson:  "The 
complaint  of  tbe  above-named  plaintiff^ 
respectfully  shows  to  the  court:  (1)  That 
the  plalntlfte  J.  B.  Correil  and  A.  Kmnnson 
are  partners  doing  business  under  tbe  firm 
name  of  Correil  ft  Emonson.  (2)  That  the 
defendant  Is  a  corporation  duly  created  by 
and  under  ^the  laws  of  the  state  of  Geor- 
gia, owning  property  In  this  state  and 
county.  (3)  That  at  tbe  times  hereinafter 
named  the  defendant  corporation  was  en- 
gaged in  constructing  that  part  of  tbe 
Carolina.  Knoxvllle  and  Western  Kail  way 
lying  between  the  city  of  Greenville,  in  the 
state  of  South  Carolina,  and  tbe  city  of 
Knoxvllle,  In  the  state  of  Tennessee.  (4) 

That  on  the  day  of  Uarcb,  18S8,  tbe 

ddendant.  through  its  proper  officers,  en- 
tered into  a  contract  with  these  plalnldfb 
whereby  they  employed  these  plafntlfte  to 
do  certain  work  in  grading  said  railway 
at  certain  stipulated  prices,  and  these 
plaintiffs  thereby  bound  themselves  to  do 
said  work  at  the  prices  agreed  on.  (6) 
That  in  pursuance  of  said  contract  these 

{>laintltts  and  tbtUr  servants  have  done  a 
arge  amount  of  work  In  the  grading  of 
saJd  railway,  and  tbere  remains  due  tbem 
on  account  thereof,  after  deducting  all  pay- 
ments, and  upon  the  estimates  of  the  en- 
gineers of  the  said  detundant,  the  sum  of 
twenty-nine  thousand  nine  hundred  and 
seven  dollars,  a  bill  of  particulars  of  which 
is  heorato  attached  as  a  part  of  this  com'- 
plaint.  (6)  That  no  part  of  said  sum  of 
tweuty'iune  thousand  nine  hundred  and 
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sqven  dollars  has  been  paid,  and  the  de- 
fendant l8  Justly  Indebted  to  the  plaintiffs 
tn  that  sum.  Wherefore  the  plamtilfs  de- 
mand Judgement  aKainat  the  defendant  for 
the  Raid  sum  of  twenty-nine  thousand 
nine  hundred  and  seven  dollars  and  coats. 

"BILL  OF  FABTICCU.B8. 

Amount  due  M  per  estimate  of  etul- 

neer   $1«,S10  SB 

Expense!  moving.   2,000  00 

Shanties,  etc   500  00 

Expenses  moving  to  S.  C.   fiOO  00 

Worlc  Id  N.  C.  since  estimates   S,600  00 

Work  in  S.  C  since  estimates   l,fiOO  00 

Other  items  not  included  above   8,667  00" 

COUPLAIHT  VEKIFIKD. 

The  Btiniraons  was  Issued  on  November 
17, 1888.  At  the  same  time  the  plaintiffs 
procured  from  the  clerk  of  the  court  a  war- 
rant ol  attachment,  ol  tbensual  form,  upon 
the  loUowlng  atHdavit:  "Before  me.  per* 
HonaUy,  comes  A.  Emonson,  one  of  the 
above-named  plaintiffs,  who,  being  duly 
sworn,  deposes  and  says  that  be  Isa  mem- 
ber of  the  flrmof  Correll  ftEmoneon, plain- 
tiffs above  named,  which  said  firm  Is  com- 
posed of  deponent  and  J.  B.  Correll.  I>e< 
ponent  fnrther  aaya  that  plaintiffs  hare  a 
cause  ol  action  against  the  defendant  (or 
the  mm  of  twenty-nine  tfaoosand  nine 
hundred  and  aeren  doUars  for  work  and 
labor  performed,  and  materials  famished, 
for,  In  behalf  of,  and  at  the  request  of,  the 
defendant,  and  has  Instituted  suit  therefor 
In  this  court.  Deponent  further  says  that 
defendant  Is  a  foreign  corporation  created 
by  and  under  the  laws  of  the  state  ol 
Georgia,  but  has  property  in  this  state. 
Sworn  to  and  subscribed  b^oremetbls  No- 
vember 16,1888.  A.EUONBOM.  G.O.WBLLS, 
Not.  Pub.   [L.  a.]" 

The  complaint  In  the  Case  of  the  Central 
Railroad  &  Banking  Company  Is  as  fol- 
lows: "Thecomplaint  of  theabove-named 
plaintiff  respectlully  shows  to  the  court: 

(1)  That  theplalntlfflsacorporatlan  duly 
chartered  and  created  onderjttae  laws  ol 
the  state  of  Georgia  as  the  Central  Rail- 
road and  Banking  Company  of  Georgia. 

(2)  That  the  defendant  is  also  a  corpora- 
tion duly  chartered  and  created  under  the 
laws  of  tbestate  of  Georgia  as  the  Georgia 
Conatmction  and  Investment  Company. 
tS)  Thatonthel9thdayofMay,1888,thede- 
fendant  made  and  delivered  to  the  plaintiff 
Its  promissory  note  In  writing,  whereby  It 
promised  topay  totheplalntiffhw^,  lour 
months  after  the  date  thereof,  the  sum  of 
blx  thousand  and  five  hundred  dollars,  for 
valne  received.  (4)  That  R.  P.  Sibley  was 
n  t  the  date  ol  the  said  note,  and  still  is, 
president  ol  the  said  d^endant  company. 
(6)  That  the  said  note  baa  long  since  be> 
come  due  and  unpaid,  and  no  part  thereof 
haa  been  paid.  (6)  Thatthe  plaintiff  here- 
in is  the  legal  owner  and  holder  of  said 
note,  and  there  Is  due  and  remaining  un- 
paid to  the  plaintiff  the  sum  of  six  thoa- 
sand  five  hundred  dollars,  with  interest  on 
the  same  irom  the  2Sddayof  October,  1888. 
Wherefore  the  plaintiff  prays  Judgment 
against  the  defendant  for  the  sum  of  six 
thousand  and  Ave  hundred  dollars  prin- 
cipal and  interest  from  the  22d  day  of  Oc- 
tober, 1888,  and  the  costs  d  this  action. " 


The  summons  was  Issued  on  December  15, 
1888;  and  on  the  same  day  the  plalntlO 
herein  procured  from  the  clerk  of  the  court 
a  warrant  of  attachment,  of  the  usual 
form,  against  l^e  property  ol  the  defend- 
ant, upon  thefollowlngaffldavlt:  "Before 
me,  personally,  comes  Jos^b  GanabI,  the 
agent  and  attorney  of  the  plaintiff,  who. 
being  duly  sworn,  deposes  and  says  that 
he  is  the  agent  and  attorney  of  theCentral 
Railroad  and  Banking  Oumpany  of  Geor- 
gia, a  corporation  duly  chartered  under 
the  laws  ol  the  state  of  Georgia;  that  the 
Georgia  Construction  and  In  vestment  Com- 
pany is  likewise  a  corporation  duly  char- 
tered under  thelawsolthestateolGeoz^a, 
and  thatsald  defendant  is  Justly  and  truly 
indebted  to  the  plaintiff  herein  In  the  sum 
ol  six  thousand  and  five  hundred  dollars, 
and  interest  on  the  same  from  the  22d  day 
of  October.  188H,  on .  a  promissory  note 
dated  May  19, 1888,  payable  four  months 
after  date  to  tbe  order  of  R.  P.  Slbl^  at 
theCentral  Railroad  Bank,  In  Savannah, 
Ga..and  duly  Indorsed  to  said  Central  Rail- 
road and  Banking  Company  by  said  R. 
P.  Sibley,  who  is  president  of  thesald  Geor- 
gia Construction  and  Investment  Com- 
pany ;  and  that  the  Georgia  Construction 
and  Investment  Company  is  a  corpora- 
tion In  the  state  of  Georgia,  as  aforesaid, 
and,  as  far  as  this  deponent  knows,  has  no 
office  In  this  state, but  thatsaid  defendant 
company  has  property  within  this  state, 
both  real  and  personal,  to-wlt,  several  lots 
of  land,  steel  rails,  lumber,  flat-cars,  &c.. 
Ac.  That  the  plaintiff  has  commenced  an 
action  in  this  court,  by  issuing  the  sum- 
mons hereto  annexed  ^rainst  thedefend- 
mat  company,  upon  the  causa  ol  action 
above  stated.  Joseph  Ganahl.  Swovn 
to  before  me  this  December  16, 1888.  A.  J. 
Mosei.BT,  C.  0.  P." 

In  all  of  the  above-stated  cases  the  Penn- 
sylvania Steel  Company  Intervened  by 
way  ol  petition,  ol  which  the  loUowlng  is 
acopy{  "To  theJudgeoltheClrenltCoart 
of  Greenville  County:  The  petition  and 
claim  of  the  Poniuylvanla  Steel  Company 
of  Philadelphia,  in  tlie  state  ol  Pennsylva- 
nia, respucttully  shows:  (11  That  the 
Pennsylvania  Steel  Company  is  acorpora- 
tion  duly  organised  under  the  laws  of  the 
state  of  Pennsylvania.  (2)  That  the  Penn- 
sylvania Steel  Company,  prior  to  the  6tb 
day  ol  June,  1888.  contracted  with  tbe 
Georgia  Construction  and  btvestmnnt 
Company,  defendant  in  the  above-entitled 
suit,  to  sell  to  said  company  a  lot  of  steel 
rails  for  construction  of  a  railroad  at  a 
price  and  on  terms  of  sale  agreed  upon  be- 
tween them.  (8)  That  on  the  5th  day  of 
June,  1888,  the  Pennsylranla  Steel  Com- 
pany, In  pursuanceofsaldeontraetof  sain, 
caused  to  be  shipped  from  the  city  of  Phil- 
adelphia, In  the  state  of  Pennsylvania,  via 
the  Port  Royal  and  Augusta  Railroad, 
thirteen  hundred  and  tour  steel  rails,  weigh- 
ing three  hundred  and  twenty-five  grosa 
tcms.  to  be  transported  by  tbe  Port  Royal 
and  Aagusta  Railroad  Company  and  its 
connecting  lines  to  Greenville,  tn  tbestate 
d  South  Carolina,  and  there  to  beddlv- 
ered  to  the  said  Georgia  Construction  and 
Investment  Company.  (4)  That  likewise. 
In  pnrsaance  ol  said  oontraet  of  satoi  Uis 
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Kald  PenDeylTanla  Steel  Company,  on  the 
15th  day  ot  JaDe,1888,  caused  tobeshlpped 
from  the  city  of  PhUadelpbla,  In  the  Btate 
of  PennsylTauia.  via  the  Fort  Boyal  &  Au- 
gosta  Bailroad,  twenty-aeTen  hundred  and 
Blx  Bteel  ralla,  weifi^hlng  bIx  hundred  and 
aeventy-five  29-224  tons,  to  be  traosported 
by  the  Port  Royal  and  Aogasta  Builroad 
and  Its  connecting  linea  to  OreenvlUe,  in 
the  state  of  South  Carolina,  and  there  to 
be  delivered  to  the  Baid  Georgia  Construc- 
tion and  Investment  Company.  (5)  That 
at  the  times  hereinafter  mentioned  there 
was.  and  still  is,  due  to  the  Fensylvanla 
8t**I  Company,  by  the  said  Georgia  Con- 
struction and  Investment  Company,  for 
and  on  account  of  the  purchase  money  of 
the  said  steel  rails  so  shipped  under  said 
contract  of  sale,  the  sum  of  sixteen  thou- 
sand and  fire  hundred  dollars.  (6)  That 
a  i>ortiun  of  said  steel  rails,  vii.,  27J,  at 
Laurens  depot,  in  the  county  of  Greenville, 
bditg  still  In  the  course  of  transportation, 
and  before  delivery  to  the  said  Georgia 
CoDstmctton  and  Investment  Company, 
the  vendees  under  said  contract  of  sale, 
were  levied  upon  under  a  warrant  of  at- 
tachment issued  by  the  clerk  of  the  court 
of  Greenville  county  In  the  above^titled 
suit,  under  which  warrant  the  sheriff  of 

Greenville  county,  on  the  day  of 

 ,  1888,  returned  as  attached  the  said 

271  rails  at  said  point  above  named ;  that 
the  remainder  of  said  rails  so  levied  upon 
under  said  warrant  by  the  sberitf  ol  Green- 
ville county,  vii.,  70.  at  HcBee's  depot  lot, 
Id  tbeconnl^ of  OreenvlUe;  880,nearKeedy 
Biver  Church,  in  the connt^  of  Greenville; 
and  107,  nearCarter's  Shop,  In  the  county 
of  Greenville, — were  at  the  time  of  said 
levy  In  the  possession  of  the  said  Georgia 
Constmctloi  and  Investment  Company, 
but  were  held  by  the  said  Georgia  Con- 
struction and  Investment  Company  sub- 
ject tu  the  order  of  your  petinoner,  the 
Pennsylvania  Steel  Company,  and  as  the 
property  of  the  said  Pennsylvania  Steel 
Oompany,  until  paid  for.  (7)  That  suhee* 
quent  to  the  making  of  the  said  contract 
of  sale,  and  beforedellvery  of  the  said  rails 
to  lAie  sold  Georgia  Constmctlon  and  In- 
vestment Company,  and  beforethe  Issuing 
of  the  notieee  hereinafter  mentioned,  the 
■aid  Georgia  Construction  and  Investment 
Company  l>ecame,  and  etUl  is,  insolvent, 
and  unable  to  pay  the  said  sum  of  916,500 
so  doe  by  It  to  the  Pennsylvania  Steel 
Company.  (3)  That  the  said  Port  Boyal 
and  Aagnsta  Bailroad  Company  «uid  Its 
eonnecting  lines,  In  whose  custody  and 
under  whose  «Hitrol  said  rafis  were  at  the 
time,  undelivered,  were  dniy  notified  by 
the  said  Penneylvanla  Steel  Company  not 
to  deliver  the  rails  so  shipped  under  said 
contract  of  sale;  and  said  notices  were 
Kiven  before  the  delivery  of  said  rails  to 
the  said  Georjfla  Construction  and  Invest- 
ment Company.  Wherefore  your  petition- 
er elafms  the  said  steel  rails  mentioned  In 
paragraph  6  hereof  as  Its  property,  and 
prays  that  the  name  may  be  so  adjudged, 
and  that  the  sheriff  of  OreenvlUe  county 
may  be  ordered  to  dellverthe  same  to  your 
petitioner,  and  for  such  other  and  further 
relief  as  may  be  Just,  together  with  the 
costs  of  this  iwoeeeding, " 


The  plaintiffs  In  each  of  the  said  cases 
answered  the  petition  of  the  Pennsylvania 
Steel  Company,  denying  the  material  alle- 
gations, averring  that  the  rails  shipped  by 
said  company  to  the  Georgia,  Construction 
and  Investment  Company  were  all  deUv- 
ered  before  the  attachments  were  levied; 
that  the  contract  set  up  by  the  Pennsyl- 
vania Steel  Company.  It  madQ,  was  not  In 
writing,  and  had  not  been  recorded;  and 
that  the  plaintiffs  had  no  notice  thereof, 

etc.   On  January  ,  1889,  an  action 

was  commenced  In  the  superior  court  for 
Bichmond  county,  in  the  state  of  Georgia, 
the  domlcUe  of  the  defendant,  by  the  Na- 
tional Bank  of  Augasta  and  W.  F.  Cum- 
ming  as  plaintiffs,  against  the  defendant 
company  and  the  Central  Bailroad  and 
Banking  Company  of  Oeorgia  as  defend- 
ants, allying  that  ttilB  defendant  was  in- 
solvent, and  praying  that  a  receiver  be  ap- 
pointed. On  Januaty   ,  1889,  the 

court  made  an  order  appointing  Charles 
Z.  McCord  and  James  T.  WlUlams  as  re- 
ceivers of  the  defendant,  with  the  usual 
powers  of  receivers,  and  ordering  that  all 
property  of  the  defendant  be  turned  over 
to  them.  Subsequently,  at  the  suit  oi  the 
same  plaintiffs  against  the  defendant  in 
the  court  of  common  pleas  for  (ireenviUe 
couuty,  S.  C,  the  following  order  was 
passed : 

"This  cause  came  on  to  be  heard  after 
due  and  legal  notice  of  motion  for  the  ap- 
pointment of  receivers;  and  It  appearing 
to  the  court  that. service  has  been  made  of 
the  summons  and  complaint,  and  that  no 
good  cause  has  been  shown  to  the  con- 
trary, it  is  ordered  and  decreed :  (1)  That 
Charles  Z.  McCord,  of  Bichmond  county, 
Oa..  and  James  T.  WiUiams,  of  South  Car- 
olina, be,  and  they  are  hereby,  appoln  ted 
receivers  of  the  entireproiwrty,  assets,  and 
-^tects  of  the  defendant,  the  (Georgia  Con- 
stmctlon and  Investment  Company,  of 
every  sort,  kind,  and  description,  in  the 
state  of  South  Carolina,  inclndlng  all 
notes,  choses  in  action,  and  evidences  of 
indebtedness  of  every  description,  Inotud- 
ing  unpaid  stock  subscriptions.  (2)  That 
the  receivers  proceed  to  take  possession  of 
all  and  singular  the  premises  whereof  they 
are  hereby  appointed  receivers,  particular* 
ly  the  property  referred  to  in  the  contract 
of  construction  dated  December  27,  1887,  a 
copy  of  which  is  annexed  to  transcript  ac- 
companying tile  eomplttint,  marked  'Ex- 
hibit B.'  (8)  That  the  receivers  are  here- 
by authorized  to  protect  and  d^nd,  wlth- 
oat  the  further  order  of  this  court,  all  ex- 
istiuR  actions  by  or  against  the^endant, 
the  Georgia  Construction  and  Investment 
Company,  and  to  collect,  by  legal  process 
or  otherwise,  all  outstanding  claims  due 
the  corporation,  and  to  plead,  answer,  and 
defend  all  suits  that  may  hereafter  be 
brought  against  the  said  corporatl<ui,  or 
against  tbemsel  ves  aa  such  receivers,  which 
may  In  any  wise  affect  or  relate  to  th^ 
recdvership,  and  to  bringsuch  suits  In  the 
name  of  the  corporation,  or  in  the  name 
of  the  said  receivers,  as  they  or  their  suc- 
cessors or  the  survivor  may  be  advlRed  by 
counsel  to  be  necessary  for  the  discharge 
of  the  duties  of  tb^r  offlce,  and  for  pro- 
tecting and  Mcnrlng  the  rights  and  tran- 
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cblses  of  the  corporatlou  and  of  the  ealu 
receivers,  and  lor  Becnring:  and  protecting 
the  creditors  of  ftfdd  corpuratioii,  and  to 
hold  the  same  snhject  to  toe  farther  decree 
of  the  court  Id  th«  premises.  (4)  That  the 
said  defendant,  the  (jeor^a  Conatrnctlon 
and  Investment  Company,  Ita  officers, 
a^ts,  and  attorneys,  and  all  persona 
whomsoever,  be,  and  they  are  hereby, 
Btrlctlycommanded  and  enjoined  to  peace- 
ably dellverup  to  the  receivers  all  and  eln- 
gnlartibe  property  whereof  they  aretaereby 
appointed  recdvere,  nnder  the  penalty  at- 
tacblng  by  law  to  disobedience,  and  that 
the  said  corporation  forthwith  deposit 
w^lth  the  said  receivers  all  Its  books,  ac- 
counts, and  choses  In  action  now  in  Its 
possession,  or  under  Its  control.  (5)  That 
all  thepropertyand  chosee  In  action  of  the 
Georgia  Construction  and  Investment  Com- 
pany, of  every  sort,  kind,  and  description, 
situated,  used,  or  operated  on.  In  the  state 
of  South  Carolina,  and  particularly  Its 
rights  underthe  contract  for  the  construc- 
tion ol  the  Carolina,  Knoiville  and  West^ 
em  Railway  Company,  dated  December 
27,  1887,  between  the  said  Georgia  Con- 
fltructloii  and  Investment  Company  and 
the  said  railway  company,  be  placed  In, 
and  remain  underthe  control  anddlrection 
of,  James  T.  Williams  aud  Charles  Z.  Mc- 
Cord  as  receivers.  (6)  That  the  said  r&* 
ceivers  are  hereby  ordered  and  directed  to 
bring  all  such  salts  Inthelrnamea  In  South 
Carolina,  or  In  that  ol  the  Georgia  Con- 
straction  and  Investment  Company,  that 
may  be  demanded  by  any  creditor  of  the 
eaid corporation ;  theeald  receivers  requir- 
ing at  the  hands  of  the  said  creditors  the 
execution  of  all  bonds  for  their  Indemnity, 
and  the  payment  of  court  coats,  attorney's 
fees,  or  other  expenses  which  may  become 
chai^eable  upon  the  said  corporation  or 
the  aald  receivers  in  the  event  of  a  failure 
to  recover  in  anch  aolts ;  and  the  said  re- 
ceivers shall  be  aathorlKed,  upon  request, 
to  make  themselves  parties  to  any  salts  In 
any  court  against  any  person  who  has 
control  of  any  funds,  property,  or  assets 
In  which  said  GeoitKla  Construction  and 
Investment  Company  is  interested.  They 
shall  also  be  authorized  to  apply  to  any 
court  In  the  states  of  North  Carolina  and 
Tennessee  forother  andaddltlonal  author- 
ity that  maybe  deemed  advisable  to  ob- 
tain in  order  to  carry  out  the  provisions 
of  this  order  passed  as  ant^lary  to  that  of 
the  domicile  of  the  corporation.  (7)  That 
the  said  James  T.  Wiltlams  and  Charles  Z. 
McCord  do  enter  into  a  Joint  bond  or  sev- 
eral bonds  In  the  amount  of  ten  thousand 
dollars,  with  good  and  sufficient  surety, 
to  be  approved  by  the  clerk  of  this  court, 
conditioned  for  the  faithful  performance  of 
their  orhlsdutiesas  receivers  as  aforesaid. 
24th  Jan'y.  1888.  J.  J.  NORTON,  Judge  8th 
Circuit  at  Chambers. " 

On  the  back  olthls  order  was  the  follow- 
ing indorsement:  "The  Georgia  Constmc- 
tlon  and  Investment  Company  hereby  con- 
Bent  to  the  passage  by  the  court  of  the 
within  order.  Jan'y  2l8t.  1889.  Georgia 
Construction  and  Investment  Co.  ByR. 
P.  SiBLET,  Prest. " 

Afterwards,  in  the  Sonth  Carolina  case, 
the  receivers  sought  by  petition  to  have 


all  creditors  of  the  defendant  restrained 
from  prosecuting  their  clc^s  accept  In 
said  case,  and  a  rale  to  show  cause  was 
obtained.  On  the  bearing  of  this  mle, 
Judge  Nobton  made  the  louowlng  order: 
"  This  was  an  application  on  the  part  of 
the  petitioners  above  named  for  an  Injunc- 
tion against  the  creditors  of  the  Georgia 
Construction  and  Investment  Company, 
the  defendant  in  the  main  cause  above,  re- 
straining them  from  attempting  to  enforce 
their  claims  otherwise  than  under  the  pro- 
ceeding in  said  main  cause.  Upon  tbe  pres- 
entation of  the  petition,  an  ex  parte  mle 
was  Issued  and  ordered  to  be  served  upon 
the  creditors,  requiring  them  to  show  cause, 
on  a  day  certain,  why  the  prayer  of  the 
petitioners  should  not  be  granted.  Upon 
the  retnm  ot  the  rule,lt  appeared  chat  cer- 
tain creditors  of  the  said  Georgia  Con- 
struction and  Investment  Company  bad, 
before  the  appointment  of  said  receivers, 
or  the  Institution  of  the  salt  in  which  the 
receivers  were  appointed.  Instituted  pro- 
ceedings against  said  company,  taking  out 
attachments  In  each  case,  under  which  cer- 
tain property  alleged  to  be  the  property  ot 
said  company  was  attached.  It  tnrtber 
appeared  that  In  each  of  the  said  suits  tbe 
Pennsylvania  Steel  Company  has  inter- 
vened, as  permitted  by  the  attachment 
acts,  and  claims  the  bulk  of  the  att&cbe<l 
property,  and  has  asked  for  iBaues  to  de- 
termlnetheownershlpof  tbe  same.  I  have 
heard  argument  for  and  against  the  mo- 
tion, and  have  carefully  considered  the  au- 
thoiitles  adduced;  and  I  do  not  think  that 
the  lujunctlun  prayed  for  should  be  grant- 
ed. The  rights  of  the  attaching  creditors 
attached  beforetbe  institution  of  the  main 
suit,  which  does  not  appear  to  be  a  credit- 
ors* bill,  and  I  can  see  no  reason  why  tbe«e 
credlTors,  who  by  tb^r  diligence  have  ac- 
quired liens  npon  this  property,  ahonld  be 
required  to  have  the  same  admlulstervd 
through  the  receivers,  thus  incurring  tbe 
expense  of  commissions  and  fees  which 
would,  perhaps,  be  saved  to  tbe  estate  by 
refusing  the  motion.  It  is  therefore  or- 
dered and  adjudged  that  the  motion  he 
overruled,  and  the  petition  dismissed.  23d 
March.  1889.  J.  J.  Nokton,  Judge  8th  Cir- 
cuit S.  C. "  The  defendant  made  no  appear- 
ance in  the  above-entitled  cases  except  as 
hereinafter  mentioned. 

On  June  ,  18S9,thedefendantaerved 

In  each  of  the  cases  brought  by  Correll  & 
Emonaon,  the  Central  Railroad  aud  Bank- 
IngCompany  of  Georgia,  and  J.  W.Fletcfaer 
as  trustee,  anotlce  aS  motion  to  dissolve  the 
severaJ  attachments.ot  which  tbe  following 
is  a  copy:  "Take  notice  that  the  undcr^ 
signed  appear  as  attorneys  for  the  defend- 
ant herein,  for  the  special  purpose  M  mak- 
ing the  motion  hereinafter  noted.  Take 
notice,  further,  that  the  undersigned  will 
move  before  his  honor.  Judge  J.  H.  Hri>- 
BON,  at  chambers.  In  the  city  of  Greenville, 
S.  C,  on  June  11, 1889,  at  8:80  p.  u..  or  as 
soon  thereafter  as  counsel  can  be  heard, 
for  an  order  setting  aside  and  discharging 
the  warrant  of  attachment  issued  herein 
upon  the  following  grounds:  (1)  Because 
the  warrant  of  attachment  was  Irregular- 
ly issued,  <a)  inasmuch  as  the  affidavit 
upon  which  it  was  Issued  does  not  stats 
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a  eanse  ot  action  apeclfylns  the  groanda 
thereof;  (jb)luaainach  as  the  Raid  affldavit, 
■tates  that  the  d^endant  1b  a  lorelgra  cor- 
poration, bnt  doee  not  Btate  that  the 
plalotlfta  an  reeidunts  ol  this  state,  or 
that  the  eaow  of  aotdon  aron,  or  that  the 
BDbJeet  of  action  la  sltnate*  In  this  atate. 
(2)  Bacanae  the  warrant  of  attachment 
waa  Improrldently  Isaaed,  Inaamuch  as 
the  defendant  U  a  foreign  corporation, 
and  the  plaintlirB  are  non-residenta  of  thle 
state,  and neitherthecanae of  action  aruae. 
nor  Is  the  subject  of  action  situate.  In  this 
state.  <S)  Because  it  does  not  appear  up- 
oa  the  face  of  the  proceedlnica  her^  that 
the  court  baa  loriadlction  oftbla  action. 
(4)  We  will  move,  tnrther.  to  set  aside  the 
levy  of  the  attachment  upon  the  road-bed 
of  the  Carolina,  KnoxTllle  and  Western 
Railroad  Company  upon  the  erronnd  that 
the  road-bed  is  not  subject  to  lery  or  at- 
tachment, and  that  it  la  the  property  ot 
tlie  railroad  company,  and  not  of  this  de- 
fendant, as  appears  by  the  sheriff's  le- 
tum." 

In  the  Case  ol  J.  W.  IB'letcher  as  trustee, 
nutice  waa  given  also  of  a  motion  to  set 
aside  the  levy  and  return  upon  the  ground 
that  the  return  waa  Irr^fular  and  void,  In 
that  it  states  that  the  property  levied  up- 
on under  said  attachm^it  was  the  proi>erw 
ty  of  the  Carolina,  KnoxvlUe  ft  western 
Hallway  Company.  In  the  Case  of  J.  W. 
Fletcher,  Tmatee,  there  waa  served  with 
the  notice  an  affidavit  of  B.  P.  Sibley  stat- 
ing that  be  waa  and  la  pretnident  of  the  de- 
fendant company;  that  the  buafneaa  odlce 
of  the  d^endant  was  dtuate  in  the  city  uf 
Augusta,  Ga.,  where  the  defendant  also 
resided,  and  that  at  the  time  of  theservice 
of  the  summons  upon  him  he  was  only 
temporarily  in  this  state,  being  here  for 
two  da^s  only ;  and  that  the  claim  set  up 
in  the  complaint  did  not  arlee  In  this 
state,  bnt  in  the  state  of  Teuneas^ee ;  that 
it  waa  for  work  and  labor  performed  in 
that  state,  ander  a  contract  made  and  ex- 
ecuted there;  and  that  the  pUUntlff  and 
both  munbers  of  the  firm  of  Brown  &  For- 
tune are  non-residents.  The  truth  of  these 
Btatemeuts  was  not  controverted  by  the 
plaintitts. 

In  the  Case  ot  Correll  ft  Emonson  there 
was  served  with  the  notice  the  following 
aflldavlt:  ** Personally  appeared  beforeme 
K.  P.  Sibley,  who,  being  duly  sworn,  saya 
that  be  Is,  and  at  the  time  of  the  com- 
meneemoit  of  this  action  was,  the  presi- 
dent ci  the  dtfendant  company,  whose 
office  was  altuate  in  the  dty  of  Augusta, 
in  state  ot  Georgia;  that  neither  the  tirm 
ot  Correll  &  Emonson,  nor  any  member 
of  said  firm,  is  now,  or  at  the  time  of  the 
commencement  ot  this  action  was,  a  reet- 
dent  of  the  state  of  South  Carolina,  but 
that  they  are,  and  were  at  the  said  time, 
residents  ot  tiie  atate  of  Arkansas.  I  be- 
lieve that  the  cause  ot action  alleged  in  the 
complaint  did  not  arise  in  the  state  of 
Sonth  Carolina.  B.  P.  Siblby.  Sworn  to 
beforeme  thlsStb  day  of  June.  1889.  T. 
K.  Nixon,  [JL.  8.,]  Com.  Deeds  S.  C."  In 
reply  to  this  affidavit,  Correll  ft  Emonson 
served  tlu  following  affidavits : 

"Porsonally  comea  A.  Emonson,  one  of 
tiw  aboTMiamed  plaintiffs,  who,  being 
duly  swonifdepoeeB  and  aayathat  ms  firm 
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of  Correll  ft  Emonson,  the  plalntitTs  her» 
in, under  their  contract  with  the  defendant, 
the  Geoigia  Conatructlon  and  Investment 
Company,  were  to  do  certain  work  on  the 
Carolina,  KnoxvlUe  and  Western  Bail- 
way,  In  the  state  of  South  Carolina,  and 
that  in  parsuance  thereof  the  plaintitts  did 
work  on  said  railway,  In  grading,  etc.. 
In  tiie  county  of  Greenville  and  state  afore- 
said, amounting  to  thirteen  hundred  and 
fifty-one  78-100  dollars,  which  is  due  them 
therefor  by  the  defendant,  is  unpaid,  and 
la  included  in  thla  suit;  that,  In  addition 
thereto,  the  defendant  agreed  to  pay  the 
expoues  of  removlDg  and  erecting  ahan- 
ties,  etc..  which  amounts  to  fire  hundred 
dollars  more,  which  la  included  in  this  suit; 
that  there  ia  also  Included  In  this  suit,  un- 
der the  head  '  Other  Items  not  Included 
Above,'  the  additional  sum  now  of  about 
nine  thousand  dollars  on  causes  of  action 
which  arose  In  this  state  A.  Ghokson. 
Sworn  to  and  subscribed  before  me  this 
11th  day  of  June,  1888.  O.  W.  Tatlob,  [l. 
B.,1  Not,  Pub.  B.C. " 

•'j.  T.  Stone,  being  duly  sworn,  saya  be 
was  chief  en^neer  of  the  defendant,  the 
Georgia  Comstruction  and  Investment 
Company,  and  also  tor  the  Carolina,  Knox- 
vlUe and  Western  Railway  Company,  dur- 
ing the  whole  time  that  the  plaintiffs 
worked  for  the  del«ident.  and  that  he 
knowB  that  they  did  work  tor  the  d^end- 
ant  on  said  railway  in  Greenville  county. 
South  Carolina,  to  the  amount  of  thir- 
teen hundred  and  fifty-one  78-100  dollars. 
J.  T.  Stonk.  Sworn  to  and  subscribed 
June  11th,  1889.  G.  Q.  Walls,  Ci« 
Not.  Pub.  S,  C." 

To.  these  affidavits  the  defendant  replied 
with  the  following: 

"Personally  api>eared  before  mo  B.  F. 
Sibley,  who,  being  duly  swum,  says  that  he 
has  read  the  complaint  in  the  above-en- 
titled action ;  that  he  Is,  and  at  the  times 
mentioned  in  the  said  complaint  was,  the 
president  of  the  said  Georgia  Conatructlon 
and  Investment  Company,  the  above- 
named  defendant.  Deponent  fnrtherswears 
that  the  Georgia  Construction  and  Invest- 
ment Company  never  made  or  executed 
any  contract  with  the  above  named  plain- 
tiffs, Correll  ft  Emonson,  at  the  time  al- 
leged in  the  4th  paragraph  of  the  com- 
plaint; that  about  that  time,  to-wit,  Feb- 
ruary, 1888,  this  deponent,  as  president  ot 
the  above-named  defendant,  did  make  and 
execute  a  contract  in  writing  at  Knox- 
vlUe, in  the  state  ot  Tennessee,  with  one 
D.  L.  Boyd,  with  whom  alone  said  con- 
tract was  made;  that  the  said  firm  of  Cor- 
rell &  Emonson  were  aubcontractors  ot 
the  said  D.  L.  Boyd ;  that  the  said  con- 
tract ao  alleged  In  said  complaint  was 
made  with  the  said  D.  L.  Boyd,  and  was 
tor  the  performance  of  work  in  the  state 
uf  North  Carolina.  Deponent  lurthfT 
aweara  that  the  plalntlHs  in  said  action, 
to-wit,  the  Bald  J.  B.  Correll  and  A.  Emon- 
aon,  at  the  times  of  making  said  contrcut 
and  bringing  said  action,  were  not,  and 
never  have  been,  residents  of  the  state  ot 
Soath  Carolina,  but  that,  as  deponent  is 
informed  and  brieves,  the  aidd  J.  B.  Cor- 
rell Is  a  cttlsen  ot  eltJier  ot  the  state  ol 
Arkansas  or  the  state  ot  Tennessee,  and 
the  said  A.  Emonson  la  a  citisen.  of  the 
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■tate  of  ArkannaB.  B.  P.  Siblbt.  Sworn 
to  before  me  this  lOtb  day  of  June,  A.  D. 
1889.  F.  K.  Nixon,  [l.  a.,]  Com.  Deeda 
State  of  So.  Ca. " 

"Personally  appeared  before  me- H.  J. 
Haynaworth,  one  of  the  defendant's  fKtor- 
neye,  who.  heAug  duly  awom,  aaye  tbat 
the  aflBdavlta  of  A.  Emonaon  and  J.  T. 
Stone  were  serred  npon  talm  tuu  late  on 
the  11th  Inst,  for  blm  to  communicate  with 
defendant's  officers;  tbat,  on  the  service 
upon  him  of  aald  affidavits,  be  inquired  of 
Capt.  Wells,  one  of  plaintiff's  attorneys, 
what  was  Inclnded  In  '  other  Items  not  in- 
eloded  above,*  mentioned  in  the  affldavita, 
and  he  Rplied :  '  Promissory  notes  made 
at  Greenville,  S,  C  Deponent  inquired 
where  they  were  made  payable,  and  he 
said  that  bis  recollection  was  that  the 
place  was  not  specified ;  tbat  hla  clients  had 
the  notes  with  them,  and  he  could  not  ob- 
tain them  in  time  for  this  hearing.  H.  J. 
Hatnswobth.  Sworn  to  before  me  J  one 
12th,  1889.  W.  HuoEB  FiTZSiMONS,  [I.,  b.,1 
Not.  Pub.  S.  C* 

The  Pennsylvania  Steel  Company  f^ave 
the  followlnjc  notice  in  each  case :  "  Take 
notice,  that  on  the  12th  day  of  June,  IfSd, 
at  nine  o'clock  In  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  we  wilt 
move  before  his  honor,  Judse  Hudson,  at 
the  court-house  in  Oreenvllle,  South  Caro 
Una:  (1)  That  the  summons  and  com- 
plaint in  the  above  action  be  set  aside,  and 
the  attachment  Issued  thereunder  be  dis- 
solved, npon  the  ground  that  this  court 
has  no  Jurisdiction  of  the  cause  of  action, 
or  of  the  parties,  or  of  the  process  of  at- 
tachment lasned  In  said  cause,  and  that  the 
proceedings  npon  their  face  do  not  state  a 
cause  of  action,  and  aretll^al  and  void. 
In  that  (a)  ttappearstn  theeomplalnt  that 
plaintiff  la  not  a  resident  of  this  state;  (b) 
It  does  not  appearthat  tlie  cause  of  action 
arose  within  this  state;  (c)  It  appears  on 
the  face  of  the  complaint  that  the  action 
Is  brought  against  a  corporation  created 
nnder  the  lawsof  another  state,  (Georgia,) 
andtiiatthesubject  of  the  action  Is  each  as 
cannot  be  situated  within  this  state;  (d) 
that  plaintiff  Is  not  a  resident  of  thla  state, 
and  thecauseofactiondtd  not  arise  within 
this  state.  Failing  In  the  above,  we  will 
move:  (2)  Thattheissue between theplain- 
tltf  above  named  and  the  claimant,  the 
Pennsylvania  Steel  Company,  be  made  np 
under  the  direction  of  the  Judge,  to  try  the 
question  between  them  under  Hie  above- 
entitled  proceeding.  (S)  That  the  right  of 
the  said  claimant,  the  Pennsylvania  Steel 
Company,  to  the  property  claimed  by  it 
In  the  above-entitled  proceeding,  which 
property  baa  been  attached  by  plalntitt 
above  named  and  several  other  attaching 
creditors  of  the  above-named  Geo^aCon- 
atrnctlon  and  Investment  Company,  as 
against  all  of  the  said  attaching  creditors, 
be  tried  In  one  and  the  same  action.  Bab- 

KER,  GiLLIIJkND  &  FiTZBIMONS,  Attomeys 

for  Penn.  Steel  Company. " 

After  argument,  Judge  Htidbon  an- 
nounced that  he  would  not  discbarge  the 
attachments.  Thereupon  Westmoreland 
ft  Hayns  worth,  saying  that  they  appeared 
for  only  the  special  purpose,  moved  the 
eonrt,  without  previous  notice,  to  dismiss 
ttie  complaint  In  each  of  the  three  flrat 


above  entitled  cases, upon  theground  that 
It  appeared  upon  theface  of  the  complaint 
that  tiie  court  was  without  Jurisdiction. 
This  motion  -was  rcfoeed  also.  Judge 
Hudson  filed  the  following  decree: 

"These  actions  -wen  commraced  by  at- 
tachment, and  in  each  ease  thePeniUiylva- 
nta  Steel  Company  Intmrened  by  petition, 
and  madeclaim  topartof  the  property  at- 
tached. That  company  and  tbedefendant 
company  severally  move  to  vacate  the  at- 
tachments. The  defendant  company,  a 
corporation  created  by  and  underthe  laws 
of  Georgia,  was  engaged  In  constructing 
the  Carolina,  Knoxvllle  and  Western  Rail- 
road from  Greenville.  In  this  state,  to 
Knoxvllle,  In  the  state  of  Tennessee,  and, 
becoming  Involved,  suits  were  commraced, 
and  writs  of  attachment  Issued,  by  the 
above-named  plaintiffs  agaJnstsald  d^end- 
ant,  and  property  In  this  county  seised  un- 
der aald  attachments  as  the  property  of 
the  defendant,  a  considerable  proportion 
of  which  la  steel  rails.  The  complaint  In 
each  case,  as  well  as  theaffldavltson  which 
the  attachments  issued,  allc^ced  that  the 
defendant  had  property  within  this  state. 
A  suit  was  afterwards  Instituted  by  the 
National  Bank  of  Augusta,  Ga.,  against 
the  defendant,  in  which  It  was  adjudged 
that  the  defendant  was  Insolvent,  and  re- 
ceivers were  appointed.  Therecelvera  then 
moved,  upon  due  notice,  that  an  Injunc- 
tion be  granted  by  this  court  restraining 
these  plaintiffs  from  proceeding  to  enforce 
their  attachments.  This  motion  was  re- 
fused, the  court  holding  that  It  would  not 
Interfere  with,  or  disturb,  the  lien.  After 
this  the  Pennsylvania  Steel  Company,  upon 
due  notice,  moved  to  dismiss  the  com- 
plaints because  they  did  not  show  a  cause 
of  action ,  and  also  to  vacate  the  attach- 
ments.  The  defendant,  likewise  upon  due 
notice,  moved  to  vacate  the  attachments. 

"The  position  Is  taken  by  the  plaintiffs 
that  the  Pennnylvanla  Steel  Company  has 
no  right  to  make  these  motions,  being  no 
party  to  the  original  proceedings.  Under 
the  law  of  this  state.  It  has  no  such  right. 
Before  the  act  of  1888,  amending  the  Code 
in  this  particular,  the  only  right  that  such 
aparty  bad  was  to  sue  by  Independent  pro- 
ceedings for  the  recovery  of  the  property ; 
but  by  tbat  act  a  third  party,  claiming 
the  property  attached,  has  a  right  to  in- 
tervene, and  ask  that  an  issue  be  framed 
to  try  the  question  of  titie.  But  thla  act 
goes  no  further,  and  does  not  authorise  a 
motion  to  dismiss  a  complaint,  or  to  ra- 
cate  an  attachment.  Such  a  party  must 
first  establish  Its  right  to  the  property  by 
a  verdict  upon  the  Issue  framed.  It  would 
be  hazardous  to  the  rights  acquired  by 
the  attaching  creditors,  and  practically 
decide  the  title  to  the  property  without  a 
trial  by  iury,and  bedeprivlngone  of  prop- 
erly without  due  process  of  law,  to  hold 
otherwise.  If  this  were  permitted,  by  col- 
lusion between  theclalmantandtheowner 
of  the  property  attached,  such  a  motion 
could  be  made;  and.  If  the  attachment 
was  dissolved,  the  property  might  be  re- 
moved, and  the  cre<lltor  defeated  of  his 
right,  without  trial  by  Jury,  and  the  court 
deprived  of  Jurisdiction  of  the  subject-mat- 
ter of  the  action.  This  claimant  Is  enti- 
tled, however,  to  have  an  issue  framed  to 
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determine  Ite  title  to  the  proj»erty  didmed. 

"Tbe  second  qnestton  le  also  Jnrladic-' 
tdonal.  It  is  eonteaided  that  no  cause  o( 
aetlon  to  stated  In  the  complaint  and 
affidavit;  that  tiwse  being  attaehmenta 
bj  non-reeldenti  against  a  nou-xesldent 
corporation,  tbe  attachments  mut  be  Ya* 
eated.  ttoctton  4SS  oS  tbe  Code  Is  relied 
upon  by  tbe  moTlng  parties,  and  Is  as  fal- 
lows :  *  An  action  against  a  corporation 
created  by  ur  nnder  the  laws  of  any  other 
state,  goTemment,  or  conntry  may  be 
brought  Inthecirenlt  conrt  (l)byaDy  resi- 
dent ol  this  state,  lor  any  canse  ot  action ; 
(3)  by  a  pliUntlfl  not  a  resident  ot  this 
state  when  the  eaase  of  action  shall  hare 
arisen,  or  the  snbject  of  action  shall  be 
sltnated,  within  tbiB  state.'  It  la  urged  by 
tbe  creditors  that  this  section  Is  In  con- 
travention of  article  4,  §  2,  of  the  United 
States  constltntlun.  I  hold  tbat.  accord- 
ing to  my  Interpretation  of  It,  It  Is  not  re- 
pugnant to  that  suction.  It  Is  simply  a 
r^mlatlon  the  eonrts  of  this  state,  and 
a  limitation  pat  npon  their  Jnrlsdletlon  as 
to  non-residents.  These  cawes  of  action 
arose  out  of  the  state,  ezc^t  that  ot  Cor- 
reU  ft  Emonson,  which,  to  a  large  extent, 
arose  within  this  state,  being  tor  labor 
performed,  and  on  contracts  made,  In  the 
coan^  ot  OreenvlHe.  These  attachment 
proceedings  most  show  Uiat  the  sntiject 
of  action  Is  sltnated  In  this  state,  and 
are  similar  to  actions  tn  rem.  The  conrt 
must  bare  JarlBdIction  of  the  person  ot 
the  party  sued,  or  of  the  property  of 
sach  party.  Is  the  sabject  of  action  slta- 
ated  within  this  state?  The  only  object 
ot  the  action  is  to  nabject  tbe  property 
seised  to  the  payment  of  the  debt,  and  in 
its  natnre  resembles  an  action  tor  possesp 
■lon  ol  real  or  personal  property,  or  the 
foredosnre  ot  a  mortgage.  Its  legal  effect 
is  exactly  tbe  same  as  If  the  plaintiffs  al- 
leged the  property  of  the  defendant  to  be 
within  the  Jurisdiction  of  the  conrt  and 
demanded  Jodgment  that  such  property 
ebonid  be  subjected  to  the  payment  of  tbe 
debt.  Under  onr  law,  a  non-reeldent  cor- 
poration has  a  standing  in  conrt  to  sue 
aoottaer  non-resident  corporation  to  sub- 
Jeet  Its  property  to  the  paymoit  of  a  debt; 
and  sach  property  Is  the  subject  of  the  ac- 
tion. To  construe  the  statute  otherwise 
wonld  be  to  enable  a  non-reeldent  corpo- 
ration to  contract  large  debts  with  acred- 
Itor  resident  without  this  state,  «uid  then, 
by  remorlne  all  ot  Its  property  to  Sonth 
Carolina,  ddeat  all  efforts  of  the  creditor 
to  reach  that  property  through  the  pro- 
caM  of  the  courts.  If  unable  to  bring  suit 
In  oar  courts  to  subject  that  property  to 
tbe  payment  ot  the  debt,  tbe  non-resident 
crifdltor  would  be  entirely  deprived  ot  re- 
dress. Such  a  constmctlon  ot  the  statute 
aa  that  contended  for  by  the  moving  par* 
ties  would  Indeed  be  a  violaUon  of  the  con- 
stitution, as  It  woald  be  an  absolute  de- 
nial of  right  to  the  cltlien  ot  another 
atate.  The  conrt  acquired  Jurisdiction  eo 
inatanti  the  property  was  seised  under  tbe 
attaclUD«Dt.  It  was  the  attachment 
which  gave  Jurisdiction.  No  personal 
judgment  Is  asked  tor,  nor  would  be  valid. 
It  is  against  tbe  property  seized ;  and  to 
tiie  extwt  ot  the  property,  only,  over 
wUdi  tbft  court  has  acquired  jariadwtiont 


can  Judgment  be  rendered.  This,  then,  Is 
the  subject  of  the  action. 

"The  next  matter  is  the  claim  ol  the 
PeuDBylvaula  Steel  Company  to  certain 
portions  ot  the  property  seized.  It  aaln 
that  an  Issue  be  framed ;  that  a  JD17  may 
detwmlne  whether  the  property  claimed 
was  at  the  time  ot  selsure  Its  property; 
that  the  creditors  be  the  actors ;  and  tbat 
all  the  claimants  be  required  to  come  Into 
the  contest,  bo  tbat  one  verdict  may  de- 
termine the  question.  Such  an  issue  Is 
therefore  ordered,  and  all  of  tbe  attach-^ 
Ing  creditors  should  contest  tbe  claim  In 
this  one  proceeding,  in  order  to  prevent 
multiplicity  of  raits;  and  they  will  all  be 
entitled  to  be  heard,  both  in  testimony 
and  argument.  But  - the  Penneylrania 
Steel  Company  must  be  the  actor.  It  Is 
the  affirmant.  The  property  was  fdnnd 
in  the  hands,  and  seized  by  tbe  sheritt  as 
the  proi>erty,  ot  the  defendant.  The  at* 
taching  creditors  may  have  no  means  of 
proving  ownership  except  by  the  posses^, 
slon,  whilst  the  claimant  Is  presumed  to 
be  in  possession  of  munimmts  of  title; 
and  it  must,  ther^ore,  be  the  actor,  and 
entitled  to  open  and  reply. 

"  When  this  decision  had  beenannoun^; 
the  attorneys  tor  the  defendant,  witliout 
any  notice,  stated  that  they  appeared  f<,r 
the  special  purpose  ot  making  the  tullow- 
ing  motion,  to-wlt,  tnat  lu  each  ca«Q  the 
complaint  should  be  dismissed  on  the 
ground  that  the  court  has  no  Jurisdiction 
of  theaction ;  tbat  thecomplaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  This  Is  really  a  motion  to  dls^ 
miss  tbe  complaint,  though  it  Is  usually 
called  an  'oral  demurrer.'  Such  a  motion 
cannot  be  made  until  a  party  bas  a  stand- 
ing In  court.  A  plea  to  the  Jurisdiction 
presupposes  an  appearance.  But  1  over, 
rule  tbat  motion,  as  well  as  the  motion  to 
vacate  the  attachments.  In  an  attach- 
men  t  proceediuK.  where  the  attach  ment  pa- 
pers, complaint,  and  affidavit,  etc.,  are 
served  with  the  summons,  they  form  a 
part  ot  the  action,  and  must  be  taken  al- 
toKether;  and  it  from  all  of  them  It  should - 
appear  that  the  court  has  Jurisdiction,  it 
must  beroadntalned.  How  tar.  In  its  effeet 
upon  the  other  question  of  Jurisdiction, 
tblB  appearance  and  plea  may  operate,  I 
do  not  say ;  but  it  looks  very  much  like 
an  appearance  In  full  In  the  cause.  The 
order  for  an  Issue,  and  the  overruling  of 
tbe  motion  to  dismiss  tbe  complalntB, 
will  also  apply  to  the  case  Ex  parte  the 
Pennsylvania  Steel  Company;  In  re  the 
National  Bank  ot  Greenville,  S.  C,  v.  tbe 
Georgia  Construction  and  Investment 
Company. 

**It  Is  ordered,  adjudged,  and  decreed 
that  tbe  motions  to  vacate  the  attach- 
ments, and  tbe  motions  to  dismiss  the 
complalntB,  be  refused  with  costs— ten 
dollars  In  each  case— against  each  ot  the 
moving  parties.  It  is  further  ordered  that 
the  following  Issue  be  referred  to  a  Jury, 
to-wit:  At  tbe  time  ol  the  levy  of  the 
writs  of  attachmentB  In  the  above-stated 
cases  was  the  Pennsylvania  Steel  Com- 
pany, which  has  herein  Intervened,  the 
owner  of  the  prop«-ty  claimed  In  Its  sev^ 
eral  petitions,  or  any  part  thereof?  If  so, 
wbat  part?  In-  tba  lasae  tbe  company 
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most  be  the  actor,  and  the  attaching  cred- 
itors the  respondents;  all  in  the  same  in- 
ane. It  Is  farther  ordered  tiiat  on  or  be- 
fom  the  first  day  of  Aagast  next  the  said 
Interrening  company  do  file  with  the  derk 
of  thlB  court  security  for  the  costs  of  this 
Issue,  and  of  their  proceeding  therefor; 
and,  falling  eu  to  do,  that  the  petitions  be 
dlamiseed.  J.  H. Hudson, Prertdlng Judge. 
June  15th.  1889." 

For  the  purpose  of  appeal  the  defendant 
makes  ihe  foUowlngexceptions  totbe  said 
decree:  "(1)  Because  his  honor  erred  In 
refusing  to  discharge  the  warrants  of  at- 
tachment on  the  ground  that  they  were 
Irregularly  issued,  Inasmuch  as  the  afflda^ 
Tits  uimn  which  they  were  Issued  do  not 
state  causes  of  action  specifying  the 
grounds  thereof.  (2)  Because  he  erred  in 
refusing  to  discbarge  the  warrants  of  at- 
tachment on  the  ground  that  th^  werp 
irregularly  Issued,  when  it  appeared  that 
the  affidavit  upon  which  they  were  issued 
stated  that  the  defendant  was  a  foretgn 
corporation,  but  failed  to  state  that  the 
cause  of  action  arose  Id  this  state,  or  that 
the  subject  of  action  Is  situate  in  this 
state,  or  that  the  plaintiffs  are  residents 
oftiiiBetatfi.  (8)  Because  he  erred  In  hold- 
ing that  the  property  attached  In  a  suit 
-against  a  foreign  corporation  Is  the  sub- 
ject of  the  action  within  the  meaning  of 
•ectjon  428  of  the  Code.  (4)  Because  he  erred 
In  holding  that, it  the  attached  propertyls 
not  the  subject  of  the  action  within  the 
meaning  of  section  423  of  the  Code,  then  th  at 
section  Is  In  conflict  with  art.  4,  $  2,  of  the 
eonstitnlion  of  theUnlted  States.  (6)  Be- 
cause he  erred  in  rising  to  discharge  the 
attachmen  ts  on  the  ground  that  they  were 
Improvldently  Issued,  inasmuch  as  tlie 
plaintiffs  are  non-residents,  and  thedefend- 
ant  is  a  foreign  corporation ;  and  neither 
the  cause  of  action  arose  in  this  state,  nor 
is  the  subject  of  the  action  situate  in  this 
state.  (6)  Becausehls  honorerred  in  hold- 
ing that  a  conrtderable  part  of  the  claim 
of  Oorrell  ft  Emonson  arose  In  this  state; 
It  being  submitted  that  such  was  not  the 
-  case.  (7)  Because  he  erred  In  holding  that 
the  attachmoit  of  Currell  &  Emonson 
would  be  valid  U  part  of  their  claim  arose 
in  this  state ;  it  being  submitted  that  the 
claim,  as  stated  in  the  affidavit  and  com- 
plaint, is  one  and  entire,  and  is  Incapable 
of  being  divided,  and  difiers  materially 
from  the  cause  of  action  as  it  now  appears 
by  affidavit.  (8)  Because  hu  erred  In  not 
dlschai^ng  thelevyand  return  In  the  Case 
of  J.  W  Fletcher  as  trustee  on  the  ground 
that  said  retnm  ts  irregular  and  void, 
Inasmuch  as  It  appears  from  said  return 
that  the  property  attached  b^ongs  to  the 
Carolina.  KnoxvlUe  &  Western  Ballway 
Company,  and  not  to  the  defendant.  (8) 
Secause  ho  erred  In  reusing  to  dismiss  the 
complaints  herein  on  the  ground  that  the 
court  was  without  Jurisdiction  over  the 
defendant  to  determine  the  causes  of  ac- 
tion. (10)  Because  he  erred  In  holding 
■that  thiscourt  has  Jurisdiction  over  an  ac- 
tion brought  by  a  non-resident  against  a 
foreign  corporation  upon  acause  of  action 
■ailstngoat  the«tato,lf  said  corporation 
bas  property  In  this  state  at  the  time  of 
•nlt.^ 

The  Pennsylvania  Steel  Company  makes 


tiie  same  emeeatiiam,  and-  excepts  also  «p* 
OQ  the  following  grounds,  whieh  grounds 
only  were  served  with  notice  of  amteal: 
"(1)  Because  his  honor  erred  Inholdlnjg 
that  the  only  object  of  these  actions  la  to 
subject  the  property  seised  to  thepayment 
of  thedebtfi, and  that  these,  in  thelrnatare, 
resemble  actions  for  the  possession  of  real 
or  personcd  property,  or  the  foreclosure  of 
a  mortgage.  (2>  Because  he  erred  in  hold- 
Ing  that  the  legtU  ettect  of  the  action  Is  ex- 
actly the  same  as  if  the  plaintiffs  alleged 
the  property  of  tbe  defendant  to  be  within 
the  Jurisdiction  of  the  court,  and  demand- 
ed Judgment  that  such  property  should  be 
subjected  to  thepaymentof  tbe  debts.  (8) 
Because  he  erred  in  holding  that  the  court 
acquired  jurisdiction  eo  inatABti  the  prop- 
erty was  seized  under  the  attachments  In 
these  cases,  and  that  the  attachmenta 
gave  Jurisdiction,  and  that  no  personal 
Judgment  Is  asked  for  In  these  cases.  (4) 
Because  he  errud  in  holding,  in  actions 
brought  by  non-resident  plaintiffs  against 
a  foreign  corporation  upon  causes  of  ac- 
tion which  arose  without  this  state,  and 
lu  wblcb  the  causes  of  action  are  alleged 
to  be  debts  due  by  note  and  contract,  and 
the  prayer  for  relief  is  simply  for  sums  of 
money  claimed  to  be  doe,  that  In  such  ae- 
tions  the  property  s^sed  nndor  warrants 
of  attachment  Issued  In  such  acttoitt  is  the 
RubJect  of  action.  (6)  Because  be  erred  in 
holding  that  the  property  attached  in  aid 
of  these  actions  was  the  subject  of  the  ac- 
tions. (6)  Becansebeerredlnholdingtbat 
the  Pennsylvania  Steel  Company  has  no 
rli^t  to  make  these  motions  fordumlsslnff 
the  complaints.  (7)  Because  be  erred  in 
holding  that  the  Pennsylvania  Steel  Com- 
pany has  no  right  to  make  themotions  for 
dissolving  the  attachments.  (8)  Because 
he  erred  in  holding  that  the  Pennsylvania 
Steel  Company  must  first  establish  Its 
right  to  the  property  claimed  by  a  verdict 
of  a  Jury  upon  issue  framed  txsore  Ic  can 
move  to  vacate  the  attwhments.  (9)  Be- 
cause heemd  in  holding  thattiiePransyl- 
vania  Steel  Company  must  first  establish 
Its  right  to  the  property  claimed  by  a  ver- 
dict of  a  Jury  upon  Issue  framed  before  it 
can  move  to  dismiss  the  actions  upon  the 
ground  of  want  of  Jurisdiction  apparent 
on  the  face  of  the  proceedings.  (10)  Be- 
cause heerred  In  holding  thatthe  Pennsyl- 
vania Steel  Company  must  be  the  actor  In 
the  Issue  between  It  and  the  attaching 
creditors.  (11)  Because  he  erred  In  fram- 
ing the  said  issne  as  follows :  '  At  the  time 
of  the  levy  of  the  writs  <A  attachment  in 
the  above-stated  cases,  was  the  Pmnsyl- 
vanla  Steel  Company,  which  has  inter- 
vened, the  owner  of  the  property  claimed 
In  Its  several  petitions,  or  any  part  there- 
of? If  so.  what  part?'  (12)  Because  he 
erred  In  not  framing  the  Issue  as  follows; 
'Was  that  portion  of  the  proimrty attached, 
or  any  part  thereof,  which  has  been  dalmed 
by  the  PenneylvaniaSteel Company. right- 
fully seised  under  said  warrants  of  attech- 
ment?'  and  In  notholding  thatthe  affirm- 
ative of  thlslosoe  be  upon  the  attachbic 
creditors.  ^ 

Westmorvlasid  A  Hayti8Vortb,foravwH~ 
lant.  WeJlB  Jb  Orr,  for  respondents  Cof- 
rell  &  Emonson.  Joba  B.  BetUagw,  forre- 
■pondent  J.  W.  Fletcher,  tmstse.  Jkm, 
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GMBaJU  and  CS9tbnu>»  Anael  A  Motma,  tar 
reapondent  tlie  Cfflitral  Ballroad  &  Bank- 
ing Go.  uf  QeoTg^  Ootbraa  A  Aaa^^  for 
Taip<»dait  NatlfMial  Bank  of  OneovUle. 
Barkw.  OOBUuid  A  fittsimonB,  for  Fflnn- 
sylranla  Ste^  Co.,  Interrenor. 

McIvcBf  J.  The  plaintiffs  In  the  Beveral 
cafieB  above  mentioned  commenced  their 
actions,  on  money  demands,  against  the 
defendant  company,  and  on  the  same  day 
sued  out  warrantM  of  attachment,  under 
which  the  sheriff  levied unimd  seised  aeon- 
dderable  emonnt  of  personal  propertiy 
consisting  to  a  large  extent  of  steel  rails, 
foand  in  this  state,  alleged  to  be  the  prop- 
erty of  the  defendant  cotppany.  In  each 
of  the  cases  the  Pennsylvania  Steel  Com- 
pany intervened  by  petition,  setting  up  a 
claim  to  the  steel  rails  npon  which  the  at- 
tachments had  been  levied,  and  asking  that 
the  same  be  adjudged  to  it,  and  the  sheriff 
directed  to  driver  the  same  to  the  peti- 
tioner. To  these  petitions  plaintiffs  an- 
swered, denying  the  material  ail^atlons 
contained  in  the  petitions,  and  averring 
that  said  steel  rails  were  the  property  of 
the  ddendant  company.  The  defendant 
madenoappearancetoany  of  these  actions 
except  as  hereinalter  stated,  but,  in  each 
of  the  three  cases  first  mentioned  In  the 
title,  gave  notice  of  a  motion  tn  vacate 
the  attachments  upon  the  several  f^'ounds 
set  out  In  the  case,  which  will  hereinafter 
be  considered.  In  the  fourth  case,  that  of 
the  National  Bank  of  Greenville,  no  objec- 
tion was  made  to  the  r^nlarlty  of  the 
proceedings  therein,  and  therefore  that 
ease  may  be  dlsmlssdd  from  our  consldera* 
tlon  until  we  come  to  consider  one  of  the 
points  raised  by  the  appeal  of  the  Pennsyl- 
vania Steel  Company.  The  motlous  on  be- 
half of  the  defendant  company  to  vacate 
the  attachments  were  based  apon  the  com- 
plaints and  certain  affidavits,  all  of  which 
are  set  oat  In  the  case.  The  Fennsylranla 
Ste^  Compuiy  also  gave  notice  of  a  mo- 
tion to  set  aside  the  complaints,  and  that 
the  attachments  be  dissolved,  upon  the 
ground  that  the  court  bad  uojurltidlctlon; 
and.  falling  In  that,  then  that  an  Issue  be 
made  up  to  try  the  question  as  to  who 
bad  the  right  to  the  steel  rails.  These  mo- 
tions wore  heard  by  his  honor,  JodgeHun- 
BO.X,  whohavingannuunced  that  he  would 
r^aae  the  motion  to  discbarge  the  attach- 
moita,  the  attorneys  for  the  defendant 
company,  saying  that  they  appeared  only 
for  this  special  purpose,  moved  the  court, 
without  previous  natice,  to  dismiss  the 
complaints  in  each  of  the  three  cases  first 
named  In  the  titie.  upon  the  ground  that 
it  appeared  upon  the  (ace  of  the  com- 
plaints that  the  court  was  without  Juris- 
diction. Thlsmotion  wasllkewise  refused, 
and  Judge  Hudson  filed  his  decree,  giving 
the  inx*nnds  for  his  refusal  of  the  several 
motions  to  vacate  the  attachments  and 
dismiss  the  complaints,  but  granting  the 
motion  ofthePennsylvanlaSteel Company 
to  make  up  aa  Issue  to  try  the  quratlon  of 
the  title  to  the  mtBA  rails,  directing  that 
said  company  should  be  the  actor  in  such 
IfUBue.  From  this  decree  or  order  the  de- 
fendant company,  aa  well  as  the  Fennsyl- 
▼aola  Bteti  Companr,  appeal  upon  the  sev- 
eral sroonda  mt  ont  In  the  record,  which 
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need  not  be  set  out  here,  as  they,  together 
with  copies  of  the  complaints,  affidavits, 
and  notices  trf  motions,  together  with  the 
decree  or  order  of  Judge  Hudson,  should 
be  embraced  In  the  rq;>ort  of  this  ease. 

Section  428  of  the  Code  provides  that  "an 
action  against  a  corporation  created  by 
or  nnder  the  laws  of  any  other  state,  gov- 
ernment, or  country  may  be  brought  in 
the  circuit  court  (1)  by  any  resident  of  th^ 
stAte,  for  any  cause  of  action ;  (2)  by  a 
plaintiff  not  a  residwt  this  state  when 
the  causa  of  action  shall  have  arisen,  or 
the  subject  of  the  action  shedl  be  situated, 
within  this  state. "  It  seems  to  us  very 
clear  that  the  sole  object  of  this  provision 
was  to  limit  the  vaaas  in  which  a  non-resi- 
dent plaintiff  might  sue  a  foreign  eorporsk 
tion  in  the  courts  of  this  state  to  the  two 
classes  mentioned  In  thesecond  subdivision 
of  the  section,  vis.,  to  cases  in  which  the 
cause-  of  action  has  arisen  In  this  state,  or 
to  cases  in  which  the  subject  of  the  action 
shall  be  sltuati^  within  this  state.  The 
fact  that  no  express  words  of  exclusion  or 
limitation  are  osed  cannot  affect  the  ques- 
tion, for  any  other  view  would  rraider  the 
section  wholly  nugatory.  Whygiveanon- 
resldent  the  right  to  sue  a  foreign  corpora- 
tion in  cerUAn  specific  cases,  if  such  suit 
could  be  brought  In  any  class  of  cases? 
And  why  the  marked  distinction  between 
the  right  of  a  resident  and  a  non-resident 
to  sue  a  foreign  corporation  in  the  courts 
uf  this  state,  whereby  the  former  Is  al- 
lowed to  bring  such  suit  in  any  case,  while 
the  latter  can  sue  in  two  specific  cases?  It 
senns  to  m  too  plain  tor  argument  that 
the  tOeet  of  that  section  Is  to  declare  that 
a  non-resident  can  sue  a  foreign  corpora- 
tion only  In  the  two  cases  apedflcd,  and 
hence,  when  such  an  action  Is  brought,  it 
cannot  be  maintained  unless  it  appears 
either  that  the  cause  of  action  had  arisen 
in  this  state,  or  that  the  subject  of  the  ac- 
tion Is  situated  within  this  state.  Now, 
as  an  action  cannot,  as  tormeriy,  be  com- 
mtoiced  by  attachment,  which  Is  now  only 
a  provisional  remedy  in  aid  of  an  action,  it 
follows,  necessarily,  that, if  the  action  fails 
for  want  of  jariedlction,  the  provisional 
remedy  by  attachment.  In  aid  of  such  ac- 
tion, must  fall  with  it.  One  of  the  counsel 
for  respondent,  however,  contends  that 
section  248  of  the  Code  contains  no  limita- 
tion aa  tothecharactwctf  persons,st>faras 
reiridence  Is  concerned,  who  may  obtain 
the  remedy  by  attachment,  and,  reading 
that  section  In  connection  with  section  423, 
above  quoted,  there  Is  no  restriction  upon 
the  right  of  anon-resident  to  obtain  an 
attachmmt  against  a  foreign  corporation 
in  any  case;  and  certain  langua|re  of  this 
court  In  the  case  of  Sheldon  v.  Blauvelt, 
2»S.C.466,7  S.  E.  Bep.  5U8,  is  quoted  to 
sustain  that  view.  In  the  first  place,  it  Is 
not  correct  to  say  that  there  Is  no  limita- 
tion In  the  terms  of  section  248.  for  the  rem- 
edy there  provided  for  is  given  only  in  cases 
where  an  action  has  been  commenced; 
meaning,  of  course,  an  action  of  which  the 
court  cm  take  Jnrisdlctiw.  As  to  the 
quotation  from  Sheldon  r.  Blanvdt,  It  Is, 
In  fact,  from  the  syllabus,  and  not  from 
the  opinion ;  and  the  paragraph  In  the  opin- 
ion trom  which  the  reporter,  doubtless, 
extracted  his  syllabus  concludes  In  thew 
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woMa,  speaking  of  the  attachment  law: 
"  Its  proTlBlona  seem  to  be  broad  enough 
to  cover  any  one  who  maj  be  entitled  to 
tmatUnte  jut  aettoa  to  tZia  eourta  of  thta 
ftote,"  — Implying,  very  plainly,  by  the 
words  now  Italldied,  that  ui  action  le- 
gally tnstltated  Is  .  a  necessary  condition 
precedent  to  the  right  to  obtain  an  at- 
tachment, and  hence,  U  a  noD-resldent  un- 
dertakes to  Institute  an  action  against  a 
foreign  corporation,  lu  which  neither  his 
cause  of  action  arose  within  this  state,  nor 
Is  the  subject  of  the  action  situated  here, 
he  is  not  entitled  to  obtain  a  warrant  of 
attachment,  because  he  is  not  entitled  to 
InstttotesiK^  an  action.  The  circuit  Judge 
seems  to  have  adopted  our  view  of  the 
scope  and  effect  of  section  428  of  the  Code, 
tor  be  says :  "  These  causes  of  action  arose 
out  of  the  state,  except  tbat  of  Correl  & 
Emonson,  which  to  a  large  extent  arose 
within  this  state,  being  lor  labor  per- 
formed,and  contracts  made, In  the  county 
of  Greenville.  These  attachment  proceed- 
ings must  show  that  the  subject  of  the  ac- 
tion Is  situated  within  this  state."  And 
he  then  proceeds  to  consider  the  question 
whether  the  subjects  of  these  actions  were 
so  situated,  and  reaches  the  conclusion 
that  they  were;  that  the  sabjectof  theac- 
tions  was  the  property  seised  under  the 
attachments. 

The  first  and  most  material  Inquiry  pre- 
sented for  onr  consideration  is  whether 
there  was  error  In  such  conclnsion.  We 
think  there  was;  for,  whatever  may  be 
the  precise  definition  of  thewords  "subject 
of  the  action,"  wedo  not  see  how  it  Is  pos- 
sible for  the  property  upon  which  the  war- 
rants of  attachment  were  levied  (which,  of 
course,  was  after  tbe  action  was  com- 
menced) to  be  regarded  as  the  subject  of 
the  actions.  If  so,  then,  clearly,  until  the 
attachments  were  levied,  there  were  no 
subjects  of  the  action;  and,  if  there  was  no 
subject,  then  there  was  no  action.  But, 
again,  it  seems  to  us  that  nothing  can  be 
plainer  than  tbat  the  subject  of  the  action 
must  be  described,  or  at  least  mentioned. 
In  the  complaint;  and  yet  In  these  com- 
plaints there  Is  not,  and  could  not  be,  the 
slightest  allusion  to  that  which  is  now 
claimed  to  be  the  subjects  of  the  acton. 
The  subject  of  the  action  must  necessarily 
be  the  subject  of  thecomplslnt,— the  thing 
about  which  the  plaintiff  makes  bis  com- 
plaint; and  howthat  of  which  no  mention 
is  made  In  the  complaint  can  be  regarded 
as  the  subject  of  the  action,  It  is  Impos- 
fiible  to  conceive.  In  thesecases  the  plain- 
tiffs do  not  claim  any  right  or  title  to,  or 
Interest  lu,  the  property  upon  which  the 
attachments  were  levied ;  but,  on  the  con- 
trary, their  whole  proceeding  is  based  upon 
the  theory  that  it  belongs  tothedefendant 
company,  and  their  sole  object  Is,  not  to 
recover  possession  of  tbat  property,  but 
simply  to  obtain  a  prior  Hen  thereon. 
Where  a  creditor  sues  his  debtor,  who 
owns  a  tract  of  land,  upon  an  ordinary 
note,  his  object  may  be.  and  often  is,  sim- 
ply to  obta.ln  a  prior  lien  on  the  land,  not 
to  recover  tbe  land ;  and  In  such  a  case  it 
could  not  for  a  moment  be  pretended  that 
the  land  was  the  subject  of  that  action. 
Upon  the  same  principle,  we  do  not  see 
how  It  Is  possible  to  regard  the  proper^ 


upon  which  these  attaehmeots  were  levied 
as  the  subjects  of  the  actions  In  aid  of 
whlcfatheattachments  were  issued.  These 
views  are  amply  supported  by  the  author- 
ities cited  in  the  arguments  of  the  counsel 
for  appellants. 

It  w  urged,  however,  tbat.  under  this 
construction  of  section  429  of  the  Code, 
such  section  would  be  In  violation  of 
several  sections  of  the  constitution  of  the 
United  States,  to-wlt,  section  2,  art.  4; 
section  10,  art.  1,— as  well  as  of  section 
IS,  art.  I,  of  the  constitntlon  of  this  state. 
It  will  be  observed  that  by  the  express 
terms  of  section  2,  art.  4,  of  the  ctuistlta- 
tlon  of  the  United  States,  the  prlvllrgee 
and  Imm  unities  there  secured  aretotbe 
cltlEens  of  other  states,  and  the  provlsioas 
of  the  Codenownnderconslderatlon  relate 
only  to  residents, — two  different  and  dis- 
tinct things,— and  hencetherelsnofionfllct. 
But,  as  this  question  has  been  so  reeenUy 
considered  by  this  court  In  the  recent  cam 
of  Cummlngs  v.  Wlngo,  10  S.  B.  Bep.  107, 
It  is  not  necessary  to  domorethan  refer  to 
that  case,  which  we  regard  as  decisive  of 
this  question. 

How  it  can  be  said  that  the  provisions 
of  section  428  of  the  Code  conflict  vrlth  sec- 
tion 10,  art.  1,  of  theconstttutlonof  the 
United  States,  which  forbids  legislation 
impairing  the  obligation  of  contracts.  It  Is 
difficult  to  understand.  The  argument, 
as  we  understand  It,  is  that.  If  the  con- 
struction above  Indicated  be  adopted,  then 
a  foreign  corporation,  by  transferring  all 
of  its  property  to  this  state,  might  se- 
cure absolute  immunity  from  suit  at  the 
instance  of  its  non-reeldent  creditors,  and 
thus  the  obligation  of  Its  contracts  made 
with  such  creditors  beyond  the  limits  of 
this  state  would  be  not  only  impaired,  but 
absolutely  destroyed.  In  the  first  place, 
it  may  be  answered  that  this  result  wo.uld 
flow,  not  from  the  legislation  of  this  state, 
bat  from  the  acts  of  the  one  party,  and 
the  omiealODS  of  the  other.  But,  In  addi- 
tion to  this,  we  are  not  prepared  to  admit 
that  such  a  result  as  that  apprehended 
would  necessarily  follow.  It  may  be  that 
by  proper  allegations  and  proper  proofs 
the  non-reeldent  creditor  could  show  that 
the  subject  of  the  action  was  situated  fn 
this  state;  but  In  thesecases  there  are  nu 
such  allegations,  and  no  such  proofs. 
Again,  it  is  well  settled  thatacorporatlon 
is  the  mere  creature  of  the  local  law  of  the 
Jurisdiction  where  it  derives  its  existence, 
and  has  no  absolute  right  of  recognition. 
In  any  form,  In  any  other  Jurisdiction.  As 
Is  said  by  Mr.  Justice  Field  In  Paul  v.  Vir- 
ginia, 8  Wall.,  at  page  181:  "  The  corpora- 
tion, being  the  mere  creation  of  local  law, 
can  have  no  l^al  existence  beyond  >the 
limits  of  the  sovereignty  where  created. 
*  *  *  *It  must  dwell  lu  the  place  of  Its 
creation,  and  cannot  immigrate  to  another 
sovereignty.'  'The  recognition  of  Its  exist- 
ence, even,  by  other  states,  and  the  en- 
forcements  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those 
states. — a  comity  which  Is  never  extended 
where  the  existence  of  the  corporation,  or 
the  exerdee  of  Ite  powers,  are  preladtclal 
to  tbtAT  interests,  or  repugnant  to  thdr 
policy.  Having  no  absolute  right  of  rec^ 
ognltion  tn  other  states,  but  depending 
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torrach  reeogntUon,  and  the  enforcement 
of  Its  contract,  upon  thetr  assent.  It  Tol- 
lows,  aa  a  matter  of  course,  that  sncb  as- 
aent  may  be  sfranted  upon  soch  terms  and 
conditions  as  those  atatas  majr  think 
proper  to  tmpoM.**  This  utterance  of  the 
tribunal  of  laat  reaort.  In  all  qneatlcnis  In- 
TolTiDs  the  constmctlon  of  the  constitu- 
tion of  the  United  States,  shows  con- 
duelTdy  that  a  state  may  make  euch  re^- 
nlatiORB  In  regard  to  foreign  corporations 
as  It  deems  beet ;  may  either  exclude  them 
altogether,  or  may  place  such  restrictions 
npon  them  as  may  be  deemed  best  for  the 
public  welfare  by  the  l^^lslatlre  depart- 
ment erf  the  etetei- 

Finally.  It  is  contended  that  the  view 
which  we  hare  adopted  as  to  the  constmc- 
tlon of  section  428  of  the  Code  brings  that 
section  Into  conflict  with  section  15,  art.  1, 
of  the  constitution  of  this  state,  which  de- 
darefl  that "  aU  courts  shall  be  pnbllc;  and 
erei7  person,  for  any  Injury  that  he  may 
receire  In  his  lands,  goods,  person,  or  rep- 
utation, shall  have  remedy,  by  due  coarse 
of  law  and  Justice,  administered  without 
nnneceasary  delay."  In  the  fit«t  place,  it 
may  be  said  that  In  the  actions  now  under 
consideration  the  plaintiffs  are  not  seek- 
ing a  remedy  for  any  Injuries  received  In 
tbdr  "landfl,  goods,  person,  or  renata- 
tton^'bat  th^  are  simply  aeeklng  to  en- 
force the  pertormance  of  contracts.  The 
actions  are  ez  coatnicta,  not  ex  delicto, 
uid  hence  the  section  relied  on  has  no  ap- 
plication. But,  in  addition  to  this.  It  Is 
very  manifest  that  the  object  of  that  sec- 
tion was,  nut  to  so  extend  the  jurisdiction 
of  the  courts  of  this  state  u  to  throw 
opm  their  doors  to  any  person,  from  any 
qnarttf  of  the  globe,  to  demand  redress 
for  injuries  received  anywhere,  but  simply 
to  secure  tu  the  Inhabitants  of  the  state, 
tor  which  the  constitution  was  made,  ac- 
cess to  thecoorta  for  redress  of  any  injury 
which  th^  may  have  received.   It  la  ar- 

taed.  however,  that  the  question  now  un- 
er  consideration  la  concluded  by  what 
was  said  in  the  case  of  Bank  v.  Stelling,  9 
8.  E.  B^.,  at  page  1080.  In  that  case  tiie 
action  was  forthe  pnroose  of  setting  aside 
certain  allMed  fraodulentdeedaof  land  sit- 
uate In  this  state;  and,  of  coarse,  those 
lands,  which  were  the  things  sought  to  be 
affected  by  the  action,  were  det>cribed  In 
the  complaint,  and  dirt  constitute  the  aub- 
Ject  of  the  action.  To  borrow  the  phrase 
<rf  one  of  the  counsel  for  appellanta  In  this 
case,  tbelandsthereeonstituted  **  thetheme 
of  discourse"  by  the  plaintiff  In  the  com- 
plaint, and  was  the  subject  concerning 
which  the  action  was  brought.  It  is  man- 
ifest that  there  Is  nothing  in  that  case 
-which  lends  any  support  to  the  view  con- 
tended for  here  by  counsel  for  respondents. 
We  think,  therefore,  that  the  circuit  Judge 
erred  in  holding  that  the  property  upon 
-which  the  attachments  were  levied  constl- 
-tated  the  subjects  of  the  actlou.  From 
this  It  follows  that  the  Judgment  below 
most  be  reversed  In  the  cases  first  men- 
tloDed  In  the  titie,  as  there  Is  no  pretense 
that  the  cause  of  action  In  dtber  of  those 
-two  cases  arose  in  this  state. 

In  the  third  case*  however,  that  of  Cor- 
rell  &  Emonson,  it  is  contended  that  a 
partp  at  least,  ol  the  cause  of  action  arose 


in  this  state,  and  the  circuit  Judge  has  so 
found;  and  the.  'ore  the  next  question  to 
be  considered  is  whether  there  was  error 
In  so  holding.  That  question  la  wrmm 
sriMrt««faied  quesUun  of  law  and  fact; 
and,  so  far  as  the  matter  of  fact  is  eon- 
oemed,  we  axe  concluded  by  the  finding  be- 
low. These  plaintiffs,  In  thdr  complaint, 
state  that  they  entered  into  a  contract 
with  the  defendantcompany— where  is  not 
stated— to  do  certain  work  on  a  railway 
extending  from  the  city  of  QreenviUe,  In 
tbla  state,  to  the  city  of  KnoxvlUe,  In  the 
8tat«  of  Tennessee ;  that.  In  pursuance  of 
that  contract,  they  did  a  large  amount  of 
work ;  and  the  eompladnt  contains  a  bill 
of  partlculaTs  setting  forth  that  a  consid- 
erable amount  of  the  work  was  done  In 
this  state;  and, in  their  affidavit  made  for 
the  purpose  of  procuring  a  warrant  of  at- 
tachment, they  say  that  they  have  a 
cause  of  action  gainst  the  defendant 
company  for  work  and  labor  performed, 
and  materials  furnished  forsald  company. 
At  the  hearing  of  the  motion  to  vacate  the 
attachments,  other  affidavits  were  sub- 
mitted both  on  the  part  of  the  plalntltTs 
and  the  defendant  company,  in  which  there 
was  some  conflict  aK  to  some  of  the  facts, 
and  In  which  itappeared  thata  partot  the 
claim  €A  the  plaintifb  was  erldenced  by 
notes  vacated  In  this  state,  but  where 
payable  did  not  appear.  Under  this  state 
of  facts,  we  cannot  say  that  the  circuit 
Judge  erred  In  holding  that  the  cause  of 
action  In  this  case,  to  a  large  extent,  arose 
within  this  state;  and  hence  this  action, 
as  well  as  the  attachment.  Issued  In  aid 
tiiereof,  may  be  sustained  to  the  extent, 
at  least,  which  these  plaintiffs  may  be  able 
to  show  at  the  trial,  that  tbey  haveacause 
of  action  which  arose  In  this  state. 

The  objections  urged  by  the  appellants 
that  the  affidavits  In  this  case  "do  not 
state  cansee  of  action,  specifying  the 
grounds  thereof,"!  canaot  be  sustained. 
The  contract  under  which  the  work  was 
done— the  fact  that  It  was  done,  together 
with  the  bill  of  particulars  accompanying 
the  complalnt^-eeems  to  be  entlruy  suffi- 
cient. 

It  only  remains  to  consider  that  part  of 
the  appeal  of  the  Pennsylvania  Steel  Com- 
pany which  imputes  error  to  tbe  circuit 
Judge  in  the  manner  of  framing  the  issue 
ordered  to  try  the  right  to  the  sted  rails ; 
and  this,  as  we  understand  It,  Is  tiie  only 
branch  of  the  appeal  which  affects  the 
plaintiff  in  the  case  last  mentioned  In  the 
title,— tbe  National  Bank  of  Greenville  v. 
the  Qeorgia  Construction  &  Investment 
Company.  The  gravamea  of  thla  com- 
plaint seems  to  be  that  the  attaching  cred- 
itors. Instead  of  the  Pennsylvania  8ted 
Company,  should  have  been  made  the  ac^ 
OTB  In  such  issue.  We  do  not  think  so. 
Weroust  aasumethat  the  property  in  ques- 
tion waa  found  In  the  possession  of  the  de- 
fendant company,  and  was  seised  by  the 


^OodeS.  C.  1 950  provides  that  the  warrant  at- 
tachment'*inay  be  IsBued  wheoaver  it  shall  appear 
by  aifldRvit  that  a  cause  of  action  exUts  against 
such  defendant,  specifying  the  amoant  of  the  claim, 
and  the  grouads  thereof,  and  that  the  defendant  is 
^her  a  foreign  ooip<HraUoti,  or  not  a  ra^daot  of 
thla  state, "etc 
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«fa«rlir,  tmder  the  attachmmts,  aa  the 
property  of  that  company,  and  when  the 
PenDsylvanla  Steel  Company  Intervened  by 
petition,  setting  np  a  claim  to  that  prop- 
erty, they  stood  like  any  other  plaintlB 
who  Is  seeking  to  recover  poflsesslon  of 
personal  property  which  bad  passed  out 
of  bis  poBseauon:  and  that  company  was, 
theretore,  properly  made  the  actor  in  sncb 
Issue. 

The  Jtid^ent  of  this  court  is  that  the 
Jodgmfflit  of  the  circuit  court.  In  so  far  us 
It  refused  the  motion  to  vacate  the  attach- 
ments sued  out  by  the  Goitral  Railroad  ft 
Banking  Company  of  Georgia,  and  by  J. 
W.  Fletcher  as  trustee  under  the  deed  of 
assignment  of  Brown  &  Fortune,  be  re- 
versed, but,  in  BO  tar  as  It  refused  the  mo- 
tion to  vacate  the  attachments  Issued  at 
the  Instance  of  Correll  A  Emonson,  the 
same  be  affirmed;  and  It  Is  further  ad- 
Judged  that  BO  much  of  said  Judgment  aa 
orders  an  Issue  to  try  the  title  to  the  sted 
rails  be  so  modified  as  to  apply  only  to 
the  cases  of  Correll  &  Emonson  and  the 
National  Bank  of  Greenville  against  the 
Georgia  Gonstructlon  &  Investment  Com- 
pany, and,  aa  ao  modified,  that  the  same 
be  affirmed. 

SiHPSoir,  C  J.,  and  McQowam,  J.,  con- 
cur. 

Jaokson  v.  Jackson. 

(Swanme  Court  of  SouOi  VaroUna,  Hindi  8^ 
1890.) 

JjfSTauonOKS— ExFSBsatoN  or  Opikioit. 
Under  Const  8.  a  art.  4,  t  26,  proviaing 
that  "judges  sball  not  cbargfe  jariea  in  respect  to 
matters  of  fact,  but  may  state  tbe  testimony  and 
declare  tbe  law, "  while  a  trial  Judge  may  state  tbe 
testimony,  and  so  arrange  it  ob  to  enabb  the  jnry 
to  apply  » to  the  legal  points  Involved,  yet  be  can- 
not convey  to  the  jury,  eltber  expressly  or  Im- 
pliedly, his  oplniOD  of  the  force  and  effect  of  that 
testimony  upon  any  question  of  tact  at  issue. 

.  Appeal  from  common  pleas  circuit  court 
of  Chesterfield  county;  Pressi^ey,  Judge. 

Prince  A  StereDSon  and  Bough  &  Ken- 
aedy,  for  appellant.  R.  T.  Caatoa,  for  ap- 
pellee. 

McGowAN,  J.  This  action  was  brought 
for  the  recovery  of  $286,  as  the  balance 
due  on  eight  bales  of  cotton,  which  the 
plaintiff  allied  belonged  to  htm,  and 
were  sold  by  the  defcndaat,  f76  of  the 
price  in  part  being  paid,  but  leaving 
still  dne  the  amount  sued  for.  The  de- 
fendant pnt  In  a  general  denial,  and  the 
case  went  to  the  Jury.  It  appeared  that 
the  plaintiff  and  defendant  were  brothers. 
There  waa  evidence  tending  to  show  that 
the  cotton  was  the  Joint  property  of  the 
plaintiff  and  his  father.  Stephen  Jackson, 
(now  dead,)  and  to  show  also  that  the 
matter  of  the  cotton  had  been  settled  be- 
tween  the  father  and  the  defendant.  Thla 
testimony,  as  to  the  alleged  aettlement, 
was  objected  to,  as  being  In  effect  pay- 
ment, which  was  not  pleaded.  After  much 
testimony,  some  of  which  was  contradic- 
tory, the  jadge  nubmitted  the  case  to  the 
Jury,  which  found  a  verdict  for  the  defend- 
ant, and  the  plaintiff  appeals  to  this  court 
upon  tbe  following  grounds:  ''(I)  Be- 
cause his  honor  erred  in  charging  that  the 


defendant  could  set  up  the  plea  of  pay- 
ment, when  the  issue  made  by  the  answer 
was  only  a  general  denial  of  tbe  allega- 
tions of  the  complaint.  .  (2)  Because  he 
erred  In  chaining  that,  If  the  defendant 
paid  Stephen  Jackson  for  the  cotton,  and 
It  was  owned  Jointly  by  the  plaintUt  and 
Stephen,  then  the  verdict  must  be  for  the 
defendant,  when  the  answer  did  not  raise 
any  plea  of  paymrait.  (8)  Because  his 
honor  erred  in  permitting  the  defendant 
to  offer  testlradny  to  show  payment  whm 
be  bad  not  pleaded  payment.  (4)  Because 
his  bonor  erred  In  charging  tbe  Jnry  as  to 
matters  of  tact.  In  the  following  particu- 
lars: ^  First.  Plalntin's  counsel  asked  de- 
fendant if  there  was  not  in  hla  father's 
possession,  among  those  papers,  an  un- 

Rald  note  of  defendant  to  bis  father, 
ow,  how  could  be  have  known  that  un- 
less plaintiff  had  told  falm.  and  bow 
woQld  plalntUf  hare  known  that  unless  he 
had  seen  that  bandleof  papers?  He  asked 
that  question:  "Was  there  not  In  that 
bundle  of  papen  In  your  father's  possea- 
siou  a  note  you  owe  your  father?'  "etc. 
Second.  PlalntlfT  says  he  never  saw  the 
paper  before  he  saw  It  in  court ;  that  he 
was  not  there  all  the  time  the  papers  were 
being  looked  over;  tbat  he  never  aaw  the 
papers;  but  ha  dues  not  aay  hedld  not  teil 
the  defendant  that  be  was  not  saltefled 
with  the  settlement.  He  Just  sa^  be  ner- 
eraawthat  paper  until  be  saw  It  Inconrt,* 
etc.  *  Third.  But  is  not  tbe  asking  him 
whether  that  note  was  not  among  those 

Eapers  an  acknowledgment  by  him  that 
e  did  see  that  bundle  of  papers?  How 
else  would  he  know  it?  Ton  are  to  an- 
swer lAiat  qoflstion,'  etc.  *  Foartb.  When 
an  faiterested  witness  testifies  to  you,  yon 
are  to  make  allowance  for  hla  testimony. 
Your  method  for  making  allowance  is  to 
determine  by  your  common  sense  and  ex- 
perience wheliier  the  matter  he  testified 
to  be  reasonable  or  not, — you  will  deter- 
mine that  matter.  And,  further,  gentle- 
men, you  have  heard  the  testimony  of  Mr. 
BuTch,  Mr.  Guise,  and  of  tbe  defendant, 
Jackson,  that,  although  the  plalntUI  man- 
aged the  plantation,  tbe  general  dtree- 
tlou  as  to  its  manaffraaeDt  was  giTen  by 
the  father,*  "etc. 

From  the  view  which  the  court  takea,  it 
will  not  be  necessary  to  consider  any  of 
tbe  grounds  of  appeal  except  the  fourth, 
with  Its  specifications,  which  comfdalnn  of 
error  on  the  part  of  the  trial  Judge  in 
charging  the  Jnry  on  the  facta,  and  indi- 
cating his  opinion  thereon,  in  violation  of 
section  3(i,  art.  4,1  of  the  constitution.  We 
oitlrely  appreciate  the  difllcnltyof  a  Judge 
doing  his  wbole  duty,  and  at  the  same 
time  stopping  at  the  lU-df^ned  limit  of  hla 
proTlnce,  **  to  state  the  testimony  and  de- 
clare the  law. "  This  court  has  no  discre- 
tion In  the  matter,  when  there  appears  a 
clear  case  of  cfaai^ng  on  the  tacts.  The 
great  difficulty  Is  In  Judging  when  there  is 
such  a  cuae.  From  the  very  nature  of  tile 
aubject,  that  cannot  be  reduced  to  any> 
thing  like  an  abaolate  rule,  but  each  case 
must  be  determined  very  much  upon  Its 

1  Const,  a  C.  art.  4, 1  as,  provides  that  "Jndgea 
•hall  not  oharge  Juries  In  respect  to  mattws  of  nw*. 
Imt       state  toe  testlniony  and  daelare  tha  law. " 
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own  drcninvtaiieea.  In  one  ot  our  latest 
cases  (State  t.  Howdl.  28  B.  C.  »4.  6  8.  B. 
Rep.  BIT,)  thij  court  said:  "We  havecon- 
Btrued  this  section  [uf  the  constltutiun  In 
qoestfon]  to  mean  •  •  •  that,  while 
a  trial  }u&ge  may  state  the  testlmonr.  and 
so  SLTrange  It  as  to  enable  the  Jury  to  ap- 
ply It  to  the  lefi:al  points  InTolTed,  yet 
they  cannot  convey  to  the  Jury*  either  ex- 
pressly or  Impliedly,  thtUr  oplidon  as  to 
the  force  and  effect  of  said  testimony  npon 
any  question  of  fact  at  Issne  between  the 
parties, "  etc.  Now.  tried  by  this  test,— 
in  no  byi)ercritlcal  spirit,  bat  taKlntc  Into 
consideration  all  the  dtfflcaltles, — we  can- 
not doubt  that  the  ]nd^  did  indicate  un- 
mistakably his  opinion  to  the  Jury.  The 
Jndsment  ot  this  court  Is  that  the  Jadg- 
ment  of  the  circuit  court  be  reversed  with- 
out prejudice,  and  the  cause  remanded  for 
a  new  trial. 

SiHFSON,  C  J.,  and  MoItes,  J.,  concur. 


Shell  v.  Botd  et  al. 
(Supreme  Court  of  Smiih  Carolina.   Uarcb  22, 

FuuDCLBiTT  CoKTSTAHCBs— Suit  BT  ADVIinsTU- 
10B  D.  fi.  N.  TO  8r  Asidb— Etidbmob— Appbuu 

1.  Salt  IBS7  be  malatained  sgftiast  the  peiv' 
■onal  repreaentatlTe  of  »  Judgment  debtor  to  set 
■Bide  m  deed  by  the  debtor  as  frandnleDt,  thoagh 
the  ittdgment  lien  has  been  loBt  by  lapse  of  time. 

a.  An  adminlatnitor  de  bonto  non  may  sue  to 
•at  artde  a  deed  as  fraadatont,  and  sell  the  laud  to 
satlsfT  a  judgment  belonging  to  his  decedent's  e»> 
tats,  the  legal  title  of  which  was  in  the  admiDls- 
trator,  and  which  was  onadmlaistered  at  his  death. 

8.  Code  ClvU  Proc  S.  0. 1 400.  providliig  that 
no  peratmwbo  has  an  Interest  which  mayoe  af- 
fected hy  the  event  of  an  action,  nor  any  person 
who  has  had  such  an  interest,  shall  be  examined 
as  a  witness  In  regard  to  transactions  between 
himself  and  a  person  since  decoased,  against  a 
party  then  proseoutlng  or  defending  the  action  as 
axeeator,  adminlBtrator,  heir  at  law,  eta,  of  saoh 
deceased  persm,  when  bucAl  examination  can  In 
any  way  affect  the  interest  of  the  witness,  or 
the  interest  previously  owned  by  him,  does  not 

{irevent  the  son  and  grantee  of  a  deceased  debtor 
ram  testifying  for  complainant  in  a  suit  by  a  Judg- 
ment creditor  of  hla  father  to  set  the  deed  aalde  as 
trandnlent. 

<  The  qusBtlonB  whether  the  oomplalnt  statea 
a  oanae  of  aottoo,  or  whether  necessary  persons 
have  been  made  parties,  oanno4  be  raised  for  the 
first  time  in  the  appellate  court. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county ;  Fraser,  Judj^. 

Code  avil  Proc.  S.  C.  S  400.  referred  to 
In  the  opinion,  prorldes  tiiat  no  party  to 
an  action  or  proceeding,  **nor  any  person 
who  has  a  \eg&\  or  eiqultable  Interest 
which  may  be  affected  by  the  event  of  the 
action  or  proceedlniT,  nor  any  person  who, 
previous  to  such  examination,  has  had 
such  an  interest,  •  •  *  shall  be  exam- 
ined in  regard  to  any  transactloD  or  com- 
munlcatlun  between  such  witness  and  a 
person  at  the  time  oi  such  exwnlnatifm  de* 
ceased,  *  *  *  as  a  witness  axalnst  a 
party  then  prosecuting^  or  defending  the 
action  as  executor,  administrator,  heir  at 
law,  *  *  *  of  such  deceased  person, 
•  *  •  when  such  examination  •  »  • 
can  In  any  manner  affect  the  Interest  ot 
wntb  wftness,  or  the  interest  previously 
owned  or  rspreaented  by  him, "  ete. 


W.  B.  Martin  and  F.  P,  UcOowAUt  for 
appellants.  FvguBon  A  Femttavtoae,  tot 

appellee. 

MoGowAN.  J.  On  March  16, 1867,  John 
W.  Hurrln^on,  as  administrator  of  the 
estateof  James  H.  Irby,  deceased, brought 
an  action,  on  a  bond  s^ren  to  him  for  a 
negro  slave,  at  the  administrator's  sale, 
against  William  Boyd,  and  on  May  28, 
1876,  recovered  Judgmeut  therein  tor  $1,- 
636.86.  Execution  was  Issued  and  returned 
aalla  bona  In  1879.  On  June  2, 1871,  previ- 
ous to  Judgment,  the  obligor,  William 
Boyd,  made  a  deed  of  his  land  (198K  acres) 
to  his  two  sons.  A.  M.  Boyd  and  U.  W. 
Boyd,  tor  the  consideration  expressed  of 
$1,600.  On  February  11. 1875.  stlU  before 
Judgment,  the  said  A.  M.  Boyd  and  H.  W. 
Boyd,  for  the  same  amount  expressed  for 
consideration,  conveyed  the  land  to  their 
mother,  Mrs.  Patsy  Boyd.  Some  lime  aft- 
er, John  W.  Harrington  died,  and  the 
plaintiff,  Gooige  W.  Shell,  was  appointed 
administrator  de  bonis  non  of  the  estate 
ot  the  said  James  H.  Irby.  In  1886  it  was 
tor  the  first  time  eommnnlca ted  to  a  mem-, 
her  of  the  Irby  family  that  the  aforesaid 
conveyances  of  the  land  were  all  without 
consideration,  and  made  expressly  to  de- 
feat the  Irby  Judgment,  which  was  ou  ase- 
curlty  debt  for  a  friend,  who  had  pur- 
chased a  n^rro  slave.  Thereupon  the 
pl^ntlff,  as  administrator  de  bonis  non^  In- 
stituted this  action  to  set  aside  all  of  the 
aforesaid  deeds  as  frandnleot  and  void, 
and  to  sell  the  land  Icir  the  paymentof  the 
debts  ot  William  Boyd,  the  defendant  In 
execution.  The  cause  was  referred  toi  the 
master,  C.  D.  BarkRdale,  Bsq.  H.  W.  Boyd, 
one  of  the  defendants,  a  son  of  William 
Boyd,  the  debtor,  was  examined  as  a  wit* 
ness  ftir  the  plaintiffs,  against  objection 
made  byconnselot  other  defendants.  The 
plea  ot  lapse  time  was  Interposed,  and 
the  point  was  also  made  that  John  W. 
Harrington  recovered  the  Judgment ;  and, 
the  legal  title  being  in  him.  the  plaintiff, 
as  administrator  de  bonto  non,  could  not 
maintain  an  action  to  enforce  its  pay- 
ment. The  master  did  not  sustain  these 
objections,  but  proceeded  to  consider  the 
case,  and  found  that  all  the  conveyances 
of  the  land  were  without  consideration, 
Intended  to  defeat  the  Irby  Judgment,  and 
were  absolutely  void,  etc.  The  case  was 
heard  on  exceptions  to  this  report  by 
Judge  Fbasbb.  who  confirmed  the  report, 
ordered  the  land  vAd  tor  the  payment 
of  the  debts  of  William  Boyd,  and  direct- 
ed his  credlturs  to  be  called  in  by  publica- 
tion. From  this  decree  the  d^endants  ap- 
peal to  this  court  upon  the  following 
grounds:  "(1)  Because  his  honor  erred,  it 
is  respectiuily  submitted,  in  not  holding 
that  the  testimony  of  H.  W.  Boyd  was  in- 
competent and  InsnfiBclent  to  vacate  the 
deeds  In  question.  (2)  He  erred  in  hold- 
ing that  the  Judgment  described  in  the 
complaint  was  assets  ot  the  estate  ot 
James  H.  Irby,  deceased.  (8)  He  erred  in 
not  holding  that  the  court  was  without 
Jurisdiction  ol  the  allured  cause  of  action. 
(4)  He  erred  In  converting  thisactlon  Into 
one  for  the  benefit  of  the  creditors  general- 
ly of  William  Boyd,  deceased,  and  in  or* 
derlng  a  sale  of  the  lazids,  aa4  the  calling 
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In  of  credtton  to  establish  tbCFlr  dalms. 
(S)  He  erred  In  not  bolding  that  tbeper- 
Bonal  represaitatlTe  of  John  W.  Harrlng:- 
tonand  William  Boyd  wereneceesary  par- 
ties to  this  action.  (6)  He  erred  In  not 
holding  that  the  complaint  did  not  state 
facts  Bufflcient  to  constitute  a  cause  of  ac- 
tion." 

As  to  the  last  gronnd  of  appeal,  it  does 
not  appear  that  the  point  was  made  and 
decided  In  the  circuit,  and  th^«tore  It  is 
not  now  before  us  on  appeal.  We  cannot 
consider,  as  an  original  question  raised 
here  tor  the  first  time,  whether  the  com- 
plaint states  tacts  aaffl<deDt  to  constitute 
a  cause  of  action.  Miller  t.  George,  80  S. 
C.  626, 9  S.  E.  Bep.  669.  The  same  may  be 
said  as  to  the  fifth  exception,  that  the  per- 
sonal representatives  of  Jobn  W.  Har- 
rington and  of  William  Boyd  wore  neees- 
sary  parties. 

We  do  not  think  there  was  error  in  ad- 
mitting the  testimony  of  H.  Wilson  Boyd, 
oneot  ihebrothers  to  whom  William  Boyd 
made  tlie  original  conveyance  of  June  2, 
1871.  It  Is  true  that  he  was  a  party  on 
the  record  as  one  of  the  defendants ;  bat 
we  do  not  understand  tbaX  section  400  of 
the  Code  was  ever  Intended  to  take  from 
one  named  as  a  party  tbo  locus penttenttm, 
and  to  compel  blm  to  remain  dlent,  when 
he  Is  willing  to  tdl  the  truth  against  his 
own  interest,  eren  It  his  testimony  should 
aflect  the  rights  of  others.  Beeuobinsra 
T.  Boblneon,  20  S.  C.  672,  and  section  2214 
of  the  General  Statutes. 

Then,*had  the  court  Jurisdiction?  We 
have  no  doubt  of  it.  The  contention  is 
tbat,  in  order  to  enable  a  creditor  to  ask 
equitable  relief  Ip  setting  aside  a  fraudu- 
lent eon  veyancebyadebtur.ltls  necessary, 
in  the  first  place,  that  lodgment  at  law 
should  be  recoTered  against  him,  and  ttae 
execution  returned  nnll&bona.  Therewas 
such  judgment  and  return  here.  It  is 
claimed,  however,  that,  the  Judgment  hav- 
ing; lost  its  Hen  by  the  lapse  ol  time,  the 
matter  must  be  considered  as  If  there  nev- 
er had  been  a  Judgment.  We  cannot  take 
that  view.  At  all  events,  the  object  of 
the  rale  had  been  accomplished.  It  is  clear 
that  all  the  l^eal  remedies  of  the  creditor 
had  been  exhausted.  This  was  not  simply 
an  action  infer  vivos  to  set  aside  the 
deeds,  but  in  reality  a  creditors'  bill  to  set 
aside  conveyances  of  adeceased  debtor,  to 
s^l  the  lands  to  pay  debts,  and  marshal 
the  assets  of  his  estate.  "The  validity  of 
the  creditor's  claim  need  not  be  estab- 
lished by  Judgment  in  such  case. "  Hagan 
V.  Walker,  14  How.  29,  and  the  authorities 
dted  In  the  notes  to  4Amer.  &  Eng.  Cyclop. 
Law,  681. 

The  only  remaining  question  Is  as  to  the 
right  of  the  administrator  de  bonis  dob 
to  maintain  this  action  in  equity  to  set 
aside  the  fraudulent  deeds,  and  to  sell  the 
lands  tor  the  payment  of  the  debts  of  the 
deceased  debtor.  The  secret  vice  In  the 
conveyance  of  the  land  was  not  discov- 
ered until  aiter  the  death  of  the  first  ad- 
ministrator; and.  If  the  administrator  de 
bonis  DOB  cannot  move  to  set  it  aside,  we 
do  not  know  who  could.  Certainly  the 
personal  representative  of  theflrst  admin- 
istrator eomd  not.  We  know  it  has  been 
contended  tliat  the  administrator  f/e^boois 


ooa.  as  indicated  by  the  tenor  of  Us  eom- 
mission,  is  limited  to  tlie  goods  which 
were  In  specie  and  tin  administered  at  the 
time  of  the  death  of  the  first  admlnistra- 
tor;  but  that  doctrine  was  strictly  con- 
tested, and  has  never  been  established  In 
tfalsstate.  SeeSmithv.Carrere.l  RIch.Eq. 
123,  and  Vlllard  v.  Robert,  1  Strob.  Eq. 
402.  There  is  no  qneslion  here  as  to  the 
respective,  rights  of  the  successive  admin- 
istrators.' It  is  true  the  l^al  title  of  the 
Judgment,  as  also  of  the  bond  on  which  it 
was  recovered,  was  in  John  W.  Harring- 
ton, but  expressly  as  administrator  of  the 
estate  of  James  H.  Irby.  It  was  affected 
by  an  express  trust,  and,  as  we  think,  was 
part  of  the  assets  of  that  estate,  unadmin- 
Istered  at  the  death  of  the  first  admlnis* 
trator;  and,  having  a  distinct  Identity, 
and  "being  capable  of  recognition,"  was 

Eroperly  paseed  to  the  administrator  de 
oais  DOB,  whose  right  and-  duty  it  was 
to  collect  it,  if  possible,  In  discharge  of  the 
trusts  with  which  it  was  Impressed.  Mil- 
ler v.  Alexander,  1  HIU,  (S.  C.)  80.  The 
Judgment  of  this  court  is  that  the  Judg- 
ment of  the  drcalt  court  be  affirmed. 

Simpson,  0.  J.,  and  HcIvbb,  J.,  concur. 


LoRBNS  V.  Sallkt,  Sherlfl. 

(5upr«ne  Court  of  Soufh  CarvUno.  Maroti  94 
189a) 

ExBoonoN— LsvT  on  IfoRTOAesD  Fropbstt. 
Where  a  mortgaged  stock  of  ffoods  remmlB- 
Ing  lo  Uie  hands  of  the  mortgagor  alter  condftioa 
broken  is  levied  on  under  execotion  as  the  prc^ 
erty  of  tbe  mortgagor,  and  tbe  mortgagee  after 
the  levy  take*  posseBSlon,  and  directs  the  ahariff 
to  make  the  sale  as  his  agent,  the  execution  cred- 
itor Is  not  entitled  to  tiie  surplus  proceeds  of  the 
Bale  after  paying  oft  the  mortgage,  as,  after  oondl- 
tion  broken,  the  title  to  the  property  was  In  the 
mortgagee,  and  the  levy  oreoted  no  lloi. 

Appeal  from  common  pleas  circuit  court 
of  Orangeburg  connty ;  Hudson,  Judge. 

Moss  ADantMlersjiA  Thomas M.RajrsoBt 
tor  appellant.  Islar  &  Glaxer  and  Mal- 
colm I.  Browntag,  tor  appellee. 

SiHFSON,  C.  J.  Ttae  appellant,  a  mer- 
chant of  Orangeburg,  on  the  22d  day  of 
May,  1889,  executed  a  mortgage  to  one  J. 
H.  Beckman,  covering  his  stock  of  goods, 
to  secure  $877  otlndebtedness,  which  mort- 
gage was  duly  recorded.  The  debt  intend- 
ed to  be  secured  was  evidenced  by  bund, 
dated  22d  May.  1889.  and  due  one  day  after 
date,  etc.  After  theezecution  of  tbe  mort- 
gage, certain  parties  obtsJned  Judgments 
against  Lorens,  tbe  appellant,  to-wit,  in 
Jane  thereaiter;  among  them,  F.  W.Wag- 
ner and  Co.  and  J.  W.  Brigham  &  Co.,  tbe 
cause  of  action  in  tbe  Wagner  A  Co.  Judg- 
ment  being  an  account  for  groceries  far* 
nlahed.  Executions  were  lasued  upon  both 
of  these  Judgments,  and  a  levy  made  the 
sameday  upon  thestock  of  goodsof  Xjoreu. 
Neither  of  saldjudgmenta  had  Indorsement 
made  that  they  were  based  upon  the  pur- 
chase money  of  the  stock  of  goods  In  ques- 
tion. Immediately  after  the  levy.  Beck- 
man,  the  mortgagee,  appointed  the  ahev>- 
Iff,  Salleyi^hts  agent  to  take  possessioa  ot 
and  sell  said  stock  ot  goods,  which  was 
done,  the  sale  ^Mdng  ma^  on  tb»  flnt 
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Mooday  tli  Jalr*  ISM;  -Uie  sberltt  haTing 
advertUnd  tbat,  by  Tlrtne  of  a  certain 
mortflraKe  and  certain  oxectitlons,  he  would 
on  that  day  sell  aald  stock  of  Koode,  etc., 
"levied  on  as  the  property  oILoreninn' 
der  Beefcman'a  mortKage.  and  at  salts  of 
F.  W.  Wafcner  ft  Co.  and  others. "  The 
IffoceedB  ii  the  sale  amounted  to  more 
than  aaffldent  to  pay  the  mortgage  debt 
by  9684.10,  which  balance  remained  In  the 
bands  of  the  sherUt  after  paying  off  said 
mort^affe,  costs,  and  expenses,  and  the 
contest  here  Is  over  this  balance.  Loreni 
claims  It  from  the  sheriff  as  an  ucemptlcn 
to  him  nnder  the  homestead  law.  The 
Judgment  creditors  claim  It  as  applicable 
to  tbelr  Jndgmen'Ui.  Tbe  matter  was 
bronjrht  before  the  conrt  below  by  rule  on 
the  sheriff.  His  honor.  Judge  Hddson, 
who  beard  tbe  rale  and  return  thereto,  ad- 
judged that  the  Jadgment  creditors  were 
entitled  to  tbe  money,  and  he  dismissed 
the  role,  ordering  the  sheriff  to  pay  the 
amoimt  In  his  hands  to  saJd  creditors. 
This  ruling  was  huMd— First,  upon  tbe 
two-tnnd doctrine;  and, second^,  that  the 
ba^  of  the  Wagner  &  Co.  Jadgment  was 
a  debt  contracted  in  the  purchase  .of  tiie 
stock  of  goods:  and,  although  there  waa 
no  certificate  to  that  effect  Indorsed  tliere> 
on,  this  coald  make  no  dlfterenee  In  tbla 
case.   Lorens  appealed. 

No  qoestlcMi  was  made  at  the  hearing 
b^ow  as  to  tiie  validity  of  tlie  mortgage. 
It  was  not  assailed  In  any  way,  nor  was 
It  denied  that  tbe  condition  thereof  had 
been  brokoi  before  the  lery  of  the  execu- 
tions by  the  sheriff.  The  mortgage,  then, 
being  nnlmpeached,  and  the  condition 
thereof  broken,  the  title  to  the  property 
bad  unquestionably  passed  to  Beckman, 
the  mortgagee,  and  tberitore,  when  It 
was  levied  open,  it  did  not  belong  to  Lo- 
rras,  tbe  mortgagor.  Hence  theexecutlon 
creditor  had  no  lien  thereon,  nor  had  the 
sheriff  any  right  to  levy,  and.  In  addition, 
tbe  mortgagee  had  a  perfect  right  to  take 
poDocoalcm  as  he  did.  It  Is  true  the  mort> 
gagor  would  hare  had  the  right  to  redeem 
beforeaal6,and  stiU  has  tbe  right  to  an  ac* 
coonthv  from  the  mortgagee,  onder  this 
nate  uf  tbe  law,  which  Is  nndoabted,  as 
win  be  seen  from  an  examination  of  the 
following  cases  from  oar  own  court: 
Bee«e  v.  Lyon,  20  S.  C.  20;  McClendon  v. 
Wdlfl.  Id.  620;  Lerl  t.  Legg,  23  S.  C.  284; 
WUUams  T.  Dobson.  26  S.  C.  112, 1  8.  E. 
Bep.  421;  Ex  parte  Knobeloch,  26  S.  C.  886, 
2S.  £■  Bep.  612.  We  cannot  see  how  the 
Judgment  creditors  have  any  claim  In  this 
case  to  this  moneylnthehands  of  thesher- 
Iff.  Tbe  l^al  title  thereto  belongs  to  the 
mortgagee,  as  It  Is  tbe  product  of  the  sale 
of  thepropert^of  themortgagee.  Trae.as 
Iflsaldabore,  tbemortgageelssabject  to  an 
accoontlngwith  the  mottgagor;  but  until 
sacb  accounting,  the  prooeeds  of  the  sale 
of  the  mortgage  property  la  In  contempla- 
tion of  law  in  the  hands  of  tbe  mortgagee. 
Wa  do  not  see,  then,  how  the  question  of 
the  two-fund  doctrine  could  arise.  That 
doctrine  Is  applicable  where  the  debtorbas 

groperty  over  which  one  creditor  may 
a  re  a  lien  as  a  whole,  and  another  creditor 
only  on  a  part;  and  the  question  arises 
wbetber  or  not  tbe  first  creditor  sbonld 
not  be  nqoirad'  to  axbaost  so  much  of  the 


property  as  to  not  covered  b.TtbeUenofthe 
second  creditor,  before  going  on  tbe  lat- 
ter.  These  are  not  the  facts  here.  The 
debtor  here,  instead  of  having  two  funds 
as  a  matter  of  contest  between  his  credit- 
ors. Is  without  even  one  fund.  The  prop- 
erty In  dispute  does  notbelong  to  him.  It 
bdongs  to  a  third  party,  tbe  mortgagee, 
Beckman.  Nor  do  we  see  any  application 
of  the  act  requiring  a  certificate  to  be  In- 
dorsed on  a  Judgment  and  H.  fa.  that  the 
debt  was  contr^ted  for  the  purchasemon- 
eyof  the  property  claimed  asa  homestead* 
so  as  to  shut  off  such  a  claim.  We  may 
say.  however,  that  we  have  recently  held 
that  such  a  cei'tificate  is  necessary  as  to 
real  estate.  Bnmslde  v.  Watktns,  9  S.  E. 
Rep.  618.  How  far  this  may  apply  to  cxf- 
emptlon  of  personal  proi>ertyltl8not  now 
necessary  to  decide. 

We  think  his  honor's  rulings  were  error, 
having  no  application  taerefor  the  reasons 
given ;  the  property  inqaestion--we  mean 
the  money  in  theliands  of  the  staerifr— 4iot 
belonging  to  the  debtor,  but  to  a  third 
party,  who  Is  not  before  tbe  court.  The 
questions  raised  and  decided  have  no  ap- 

{illcatlon  to  the  ccwe.  We  adjudge  notb- 
ug  now  as  to  the  right  of  the  debtor  Lo- 
reni In  this  money  under  tbe  homestead 
law,  should  It  even  reach  him  upon  an  ac- 
counting wlUi  the  mortgagee.  We  only 
adjudge  now  that  the  Jadgment  creditors 
have  no  claim  on  it.  In  its  present  shape, 
for  tbe  reason  that  in  law  It  belongs  to 
themortgagee.andnottotbelrdebtor.  Jt 
lathe  Jadgment  of  this  conrt  that  tbe  Judg- 
ment of  the  ctnolt  eoort  be  reversed. 

Mdlvu  and  McGowam,  JJ.,  conear. 


GOODOION  V.  GlX.BaATH. 

(Supreme  Court  of  South  CaroUna.  Xsrob 

11*90.) 

SsBKm— Vom  Judoukkt. 

1.  In  a  suit  against  a  sheriff  to  recover  mooeva 
ooUeoted  under  an  execution  Issued  by  plaintiff  In 
another  case,  and  him  applied  to  the  satisfac- 
tion of  a  void  JodgmeDt  of  record  agidnst  plaintifl, 
the  fact  that  the  reocvd  fsUs  to  dliolose  mdi  inva. 
Udlty  li  a  good  defense. 

3.  WhenaJudgDMnthasbeenohtalned  against 
persons  who  are  designated  only  bj  their  last 
names,  and  money  has  been  paid  in  satisfaction 
thereof,  the  omlawm  of  the  foil  names  it  sn  irreg- 
ularis only,  and  not  tetaL 

Appeal  from  common  pleas  circuit  court 
of  ureenvIUe  county ;  J.J.  Norton, Jodge. 

isaao  M.  Bt^yfia^  for  appellant.  Perr^  4k 
Hajrward,  for  respondent. 

Simpson,  C.  J.  The  appellant  brought 
the  action  below  against  the  sheriff  of 
Oreenvllle  county  under  the  following  cir- 
cumstances: AJudgmwtbad  been  obtained 
against  the  appellant  and  two  other  Lat- 
Imers  in  an  action  on  a  note  signed  by 
**  Ooodglon  and  La  timers, "  alleged  to  have 
been  given  as  partners,  tbe  appellflmt  being 
one,  as  alleged.  This  was  before  a  trial 
Justice,  before  whom  tbe  appellant  ap- 
peared, interposing  the  defense  that  she 
was  nut  a  partner.  Upon  tbe  evidence, 
the  trial  JnsUce  gave  Judgment  for  $73.8K. 
It  ideo  appeared  at  the  trial  from  the  tes- 
timony that  the  appellant  was  a  mauled 
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woman  at  the  tfane  the  note  Tvaa  glrent 
bat  the  detenee  relied  on  was  the  denial  ot 
the  partnership.  A  transcript  of  the 
jDdgment  was  filed  in  the  clerk's  office  of 
the  coanty,  and  ezeentlon  IsBoed.  This 
transcript  and  execatlon  were  both  en- 
titled against  **  Ooodf^on  and  Lattmers, " 
the  full  names  being  omitted.  While  these 
papers  were  on  file  In  the  proper  offices, 
theappdlantobtaineda  lodgment  against 
one  John  D.  Snlllvan  lor  the  rental  of  cer- 
tain Itmds  belonging  to  her  as  a  separate 
estate.  Upon  execatlon  on  this  Indgment 
the  sheriff  collected  certain  mon^s,  which 
he  applied  (940.60)  to  the  ezeentlon  afcaluit 
"Goodglon  ft  Lattmem,"  above;  where- 
upon the  appellant  brought  the  action  be- 
low before  a  trial  Jnsldce,  who  decreed  for 
the  defendant,  which,  npon  appeal  to  the 
circuit  court,  (his  honor,  Jndge  Norton, 
presiding,)  was  affirmed.  The  ground 
taken  below,  for  a  reversal  of  the  trial  Jue- 
floe's  Jodgmmt,  was  that  the  appellant, 
belnsr  a  married  womaii,  could  not  be  a 
membwof  a  partnership,  and  therefore  the 
first  Judgment  against  her,  to  which  her 
money  in  the  sheriff's  hands  had  be«i  ap- 
plied by  htm,  was  absolutely  Told  and  a 
nullity,  and  the  payment  thereon  wrong- 
ful and  Illegal.  The  appeal  here  raises  the 
same  question.  We  do  not  deem  It  necee* 
eary  to  consider  the  first  branch  of  this 
proposition,  becanBe*  assnming  It  to  be 
correct,  llie  important  qnestion  sttU  artoes 
whether  or  not  the  Judgment  and  execu- 
tlen,standingopat, against  the  appellant, 
should  not  be  a  protection  to  the  sheriff 
In  the  payment  thereon  which  he  made. 
There  had  been  no  appeal  from  this  Judg- 
ment. It  was  allowed  to  be  transcripted 
without  objection  or  proteet.ao  far  as  the 
record  shows.  True,  the  full  names  of  the 
defmdants  were  not  stated  therein,  but 
tills,  we  think,  was  a  mere  -  Irre^ulajity, 
not  fatal ;  and  especially  as  the  money  ap- 
plied was  of  the  right  party,  and  against 
the  right  party,  supposing  that  the  sheriff 
bad  the  right  to  apply  It  at  all.  Assum- 
ing, then,  that  the  original  Judgment 
against  tbe  appellant  was  void,  which  is 
the  strongest  portion  for  the  appellant ; 
that  it  was  void  and  a  bdIU^,  for  an  un- 
derlying fact  known  to  the  appellant,  but 
not  luiown  to  the  sheriff,  and  not  appear- 
ing upon  Its  face,— would  that  l^allze  the 
action  here?  In  reference  to  this  question, 
we  think  it  only  necessary  to  r^er  to  the 
ease  of  Bragg  v.  Thompson,  19  B.  G.  872.  In 
that  case  a  Judgment  bad  been  obtained 
before  a  trial  Jnstlee  asalnat  a  dead  man, 
who,  of  coorse,  bad  never  been  served 
with  summons,  nor  was  he  in  any  way  rep- 
resented at  the  trial.  A  transcript  of  this 
Judgment  bad  beenflled  in  the  clerk's  office, 
and  execution  Issued,  nnder  which  the  land 
ot  the  deceased  had  been  sold  to  a  purchas- 
er, who  had  paid  the  purchase  money.  Aft- 
erwards the  land  was  recovered  from  him, 
because  of  the  void  Judgment  under  which 
be  had  bought,  and  be  brought  action 
against  the  sberitf  for  the  money  paid  In. 
The  court  held  that,  in  so  far  as  the  sheriff 
had  paid  out  the  money,  plaintiff  could  not 
recover.  We  think  this  case  Is  exactly  In 

?iolnt  here,  both  In  principle,  and  also  as  to 
hefaets,  which  areneariy  on  all  fours  with 
thtoease.  For  the  reasoning  leading  to  the 


conchislon  there  by  Hr.  Justice  VcOowan, 
and  which  Is  entirely  applicable  here,  and 
fortbe  abundant  authority  upon  which  he 
based  said  conclusion,  see  that  case.  It  Is 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

MclTKB  and  McQowaw,  JJ.,  conenr. 


Johnston  v.  Holubs. 

{Suprmtu  Court  of  8mUh  CaroUno.  ICarah  flOk 
1800.) 

Cllm  ksn  DxuvBBT— FuADiire. 
A  (xnnpltint  in  u  sctlou  of  cisba  and  deliv- 
aiy,  otlierwlM  enf&tdeat,  1*  not  demomUa  to- 
oaaie  Imniffht  aninit  a  Uadkoxl  by  his  tenant  for 
^pttty  Mted  for  roD^  nnleM  that  faot  is  set  out 

Appeal  from  common  pleas  drealt  conrt 
of  Hampton  county. 

W.  8.  TlUtughast,  for  appellant.  F.  F. 
If arrsfi,  lor  respondent. 

Sufpsoir.  C  J.  The  plaintiff  (reepond- 
eot)  went  Into  possession  of  a  certain  tract 
of  land  In  Hampton  county,  containing 
some  .tbroe  acres,  under  an  agreemmt  as 
follows,  to-wit:  Plaintiff  was  to  payB.O. 
Holmes,  agent  of  8.  J.  Holmes,  9140  and 
Interest  for  a  tract  <A  three  acres  of  land, 
and  a  bouse,  in  four  Installments ;  that  the 
flnt  Installmoit,  of  $20.  was  paid  to  B.  Q. 
Holmes,  and  acknowledged;  and  tbat.  If 
Johnston  failed  to  pay  the  Installments, 
what  he  hadpald  should  be  applied  to  rent. 
The  contract  had  been  misplaced,  but  the 
above  was  agreed  to  at  the  trial  as  con- 
taining the  contentsof saldcontract.  The 
land,  it  seems,  belonged  to  Mrs.  H.  J. 
Holmes,  the  wile  of  B.  G.  Holmes,  who 
made  the  contract  as  agmt  ot  his  wife. 
Some  time  after  this  the  defendant,  W.  O. 
Holmes,  claiming  to  be  the  agent  of  Mrs. 
S.  J.  Holmes,  to-wlt,ln  June,  1886.  received 
from  Johnston  the  balance  of  the  purchase 
money,  9188.08,  but  not  making  titles  to 
Johnston,  beca  use,  as  is  stated,  ot  a  mort- 
gage over  the  land,  existing  at  tbat  time, 
to  secure  the  tities  to  be  made  at  some 
future  time,  executed  a  mortgage  of  a  eer- 
lain  horse  to  Johnston;  and,  tities  not 
having  been  made,  in  July,  1887,  Johnston 

Jrave  W.  O.  Holmes  a  receipt,  of  which  the 
ollowlnglsacopy,to-wlt:  "Beedved.the 
0th  of  July,  ot  W.  O.  Holmes,  the  within* 
described  horse,  as  satiifaetion  In  full  of 
the  oblisation  herein  contained.  Witness 
my  hand  and  seal  this  lltb  day  of  July, 
1^. "  This,  we  suppose,  was  Indorsed  on 
the  mortgage  ot  the  horse.  Johnston  still 
remained  in  possession ;  and  on  October, 
1887,  the  defendant,  claiming  to  be  agent 
of  Mrs.  S.J.  Holmes,  Issued  a  distresa  war- 
rant for  rent  alleged  to  be  due,  which  was 
executed  by  seising  the  property  now  In 
dispute.  TMrenpnn  the  plaintiff  Iwoaglit 
the  action  below  tor  the  recovery  trf  said 
propal7.  Tfaereisnocopyofthecomplalnt 
in  the  case,  but  it  is  stated  that  the  ac- 
tion was  an  ordinary  action  <rf  claim  and 
delivery.  Theverdlctwas  lorthe  plaintiff. 
It  seems  that  the  main  question  below 
was  whether  W.  O.  Holmes  was  the  agent 
ot  Mrs.  8.  J.  Holmes  In  the  transaction 
about  the  horse.  There  was  also  aBother 
question,  to-vrlt,  whether  Johnston  was  !■ 
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pHOSBesslon  as  a  tenant  or  a  purchaser. 
The  appellant's  exceptiona  are  appended. 

'Exceptions.  To  F.  F.  Warren,  Esq., 
PlaintllT'B  Attorney:  Please  take  notice 
that  defendant  excepts  to  the  Judgment 
herein,  tor  tbe  purposes  of  tilts  appeal,  un 
the  eroands:  (1)  That  bis  honor.  Judge 
NOHTOX,  erred  in  overrnllng  the  demurrer 
that  the  complaint  did  not  state  facta  suf- 
ficient to  constitute  a  cause  of  action,  In 
this:  that  an  action  of  claim  and  delivery 
cannot  be  brought  by  a  tenant  against  his 
landlord  for  the  goods  distrained  tor  rent. 
(2)  That  his  honor  erred  In  charging  the 
Jury  that,  Id  any  view  of  the  case.  S.  J. 
Holmes,  a  married  woman. could  be  bound 
by  the  condnct  of  defendant,  W.  O.  Holmefl, 
In  receiving  the  money  of  J.  C.  Johnston 
on  deposit,  and  aubseqnently  repaying 
same.  8.  J.  Holmes  being  no  party  there- 
to, and  there  being  no  evidence  whatever 
that  W.  O.  Holmes  was  agent  of  Mrs. 
Holmes,  or  that  Mrs.  Holmes  had  any 
knowledge  of  the  transactlcm.  (d)  That 
bis  honor  erred  Inretaslng  to  charge  the 
Jury  that  there  was  no  evidence  connect- 
ing Mrs.  Holmes  with  the  said  mortgage 
contract  of  W.  O.  Holmes,  when  plajntlff 
testified  that  he  thought  W.  O.  Holmes 
was  agent  because  be  saw  a  notice  posted 
by  W.  O.  Holmes  to  that  effect,  which  the 
Judge  properly  charged  was  no  proof  of 
w.  O.  Holmes  being  appointed  agent  by 
Mrs.  Holmes.  (4)  That  the  verdict  of  the 
Jqt7  is  contrary  to  the  law  and  charge  of 
the  Judge,  in  this :  The  plaintiff  receded 
from  his  contract,  tailed  to  meetthelnatall- 
ments  to  S.  J.  Holmes  orB.  O.  Holmes  on 
the  contract  of  purchase*  rescinded  his 
contract  with  W.  O.  Holmes,  got  full  sat- 
isfaction by  delivery  of  the  horse,  contln- 
oed  in  possesBlon  of  the  house  and  land 
alter  his  receipt  for  a  considerable  time; 
yet  he  recovered  by  the  verdict  all  the  dis- 
trained property,  and  pays  no  rent  at  all. 
(5)  That  the  verdict  Is  contrary  to  the 
statute  of  frauds,  in  this:  that,  to  bind 
Mrs.  Holmes  in  her  land,  "or  any  Interest 
in  or  concerning"  same,  the  agreement 
must  be  In  writing,  signed  by  the  party  or 
"lawfully  authorised  person."  (6)  That 
the  verdict  la  contrary  to  the  overwhelm- 
Ingwelgtatof  evidence.  Plaintiff  admitted 
possession  and  use  for  a  length  of  time 
after  W.  O.  Holmes  had  paid  him  back  his 
money  in  fnll,  yet  paid  norenteven  forsuch 
time.  W.  8.  TiLLiNOBAST*  Appellant's  At- 
torn^." 

As  to  tbe  first:  Tbeeomplaint  not  b^ng 
in  the  record,  of  coarse  we  cannot  know 
precisely  what  It  contained.  It  Is  stated, 
however,  that  the  action  was  an  ordinary 
action  of  claim  and  delivery,  and  we  enp- 
pose  tliat  the  complaint  contained  all  the 
necessary  allegations  of  such  action;  and. 
If  so,  (and  there  Is  nothing  apparent  to 
the  contrary,)  we  must  couclnoe  that  a 
cause  of  action  was  stated  therdn.  We 
do  not  snpposetbat  the  plaintiff  acknowl- 
edged in  thecomplalnt  that  bewas  tenant 
of,  and  that  the  action  was  against,  bis 
landlord, to  recoverproper^wldebbehad 
distrained  for  rent. 

The  l^^l  proposition  embraced  In  the 
second  exception  Is  based  upon  a  state- 
ment of  facts,  whleb  tbe  trial  Judge  could 
not  aasnme  to  be  tins.  Tbcsswere  lorthe 
T.1U.g.iio.8  14 


Jury.  The  third,  fourth,  and  fifth  raise 
qaestlons  of  fact,  and  aretherefore  beyond 
our  Jurisdiction.  We  do  not  see  the  appli- 
cation of  the  fifth  exception.  There  Is  no 
error  alleged  therein  to  the  trial  Judge. 
It  Is  the  Judgment  of  this  court  tiiat  the 
Judgment  of  the  drcnlt  court  be  affirmed. 

MdTBR  and  MoGdwan,  JJ.,  concur. 


Glaubbbn  et  at.  t.  Johmboh  et  al. 
(Supreme OourtofSouACaroltiia.  Feb.  16,1800.) 

FUOTIOS— DOOEXT— CONTIIfCAKCB. 

1.  A  cause  which  had  remained  several  terms 
nndooketed  was  placed  oo  tbe  docket  by  defend- 
ants' attorney,  who  DOtlfled  plaintiffs'  attorney 
thereof,  and  also  that  It  would  t>e  tried.  Held, 
that  this  was  aatborlzed  by  Code  S.  C.  S  276,  pro- 
viding that  plaintiif  shall  file  the  summons  and 
complaint  14  days  before  oonrt,  and,  if  he  fails  to 
do  so,  defendant  may  flle  ooptea  thereof  7  days  be- 
fore court,  and  It  shall  then  be  dodroted  and  sund 
for  trial  without  further  notice  of  trial  or  notioe 
of  Issue. 

S.  Where  at  the  time  of  trial  plaintiffs'  attor- 
ney was  enframed  at  another  place,  aad  the  case 
was  tried  in  his  absence,  his  request  for  a  contino- 
ance  being  received  during  the  trial,  plaintiffs  are 
not  on  that  account  entitled  to  relief  under  Code  S. 
G.  $  193,  providing  that  the  court  may  relieve  a  party 
from  a  Judgment  token  against  him  (hroagb  hu 
mistake,  liuklvertenoe,  suprLse  or  eonmnble  n^- 
loot. 

Appeal  from  common  pleas  circuit  coArt 
of  Barnwell  county;  I.  D.  Withkrspoon, 
Judge. 

Action  byJ.H.Claoaaenanrl  H.H.Claua- 
sen, copartners  as  J.  C.  H.  Clauaaen  &  Co.. 
against  T.  H.  Johnson  and  J.  H.C.  All, co- 
partners as  T.  H.  Johnson  &  Co.  Plain- 
tiffs appeal  from  un  order  denying  their 
motion  to  vacate  a  Judgment  In  favor  of 
defendants.  Code  S.  C.  $195,  proridea  that 
the  court  may,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party 
from  a  judgment  taken  against  hlmthrongb 
hie  mistake.  Inadvertence,  aurpriae,  or 
excusable  neglect.  Section  376  provides 
that,  "in  all  tasaes  to  be  tried  by  tibe  comli 
or  a  Jury,  the  plaintiff  shall,  at  least  four- 
teen days  before  court,  file  In  tbe  clerk's 
office  the  summons  and  complaint  in  the 
cause;  *  •  *  and.  If  the  plaintiff  tails 
so  to  do,  the  defendant,  seven  days  before 
the  court,  may  flle  copies  of  aaid  papers, 
*  *  *  and  the  clerk  ahall  thereupon  place 
said  cause  upon  Its  appropriate  docket, 
and  It  flhall  stand  for  trial  without  any 
further  notice  of  trial  or  notice  of  lasne.  * 

J.  Ancrum  iS/moos,  for  apptilants.  J.L. 
ToMa,  for  respondents. 

Simpson,  C.  J.  The  plalntltfli,  appellants, 
brought  action  In  Barnwell  county  against 
the  defendants.  The  defendants  aet  up  a 
counter-claim.  The  plalntlffa'  attorney, 
J.Ancrum  Slmona,  Esq., resided  In  Charles- 
ton. Itseemathat  thecaaewaa  not  placed 
on  the  calendar  for  several  terms.  It  was 
finally  placed  there,  however,  by  defend- 
ants' attorney,  who  gave  notice  to  plain- 
tiffs* attorney  that  they  would  move  for 
trial  at  the  ensuing  term.  To  this  i^alu- 
tlffa'  attorney  notified  defendants'  attor- 
ney that  he  would  not  be  able  to  attend 
tlie  Barnwell  court  on' account  of  bosfnees 
in  tiie  court  at  Charieston,  and.  If  acw- 
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able,  they  would  try  the  case  at  the  next 
Jane  term.  There  seems  to  have  been  no 
reply  to  this  notice.  The  case  was  beard 
at  the  term  before  the  June  term,  in  the 
absence  of  plaintiffs'  attorneVt  resulting 
In  a  fallureof  the  plalnttBs  to  sustain  Idielr 
cIcUm,  and  a  Judgment  for  defendants  for 
their  counter-claim.  The  plaintiffs*  attor- 
ney received  notice  of  this  result  about  a 
month  afterwards,  whereupon  the  proceed- 
ing below  was  commenced  to  vacate  aald 
Judgment,  which  was  based  upon  the  af- 
fidavit, of  which  the  following  is  a  copy: 
"J.  Ancrum  Simons, belugduly sworn, says 
that  be  la  the  attorney  for  the  plaintiffs 
In  the  above-entitled  action;  that  on  Feb- 
ruary 26,  1S89,  J.  L.  Tobin,  defendants' 
attorney ,  notified  deponent  by  letter,  here- 
to annexed,  that  he  would  try  said  case  at 
next  term  of  court  at  Barnwell,  commenc- 
ing Wednesday  after  third  Monday  In 
March;  that  the  court  at  Bai-u well  was 
upf^ued  on  March  2(1, 1889,  and  closed  on 
the  80th  day  of  said  month,  as  appears  by 
the  letter  of  W.  Ollmore  Simms,  clerk  of 
said  court, hereto  annexed;  thatonMarch 
27.  1889,  deponent  wrote  to  said  J.  L..  To- 
bin, [copy  letter  annexed,]  statlog  that  he 
was  in  attendance  upon  court  in  Charles- 
ton, and  could  not  atttmd  court  at  Barn- 
well, and  offering  to  continue  the  case  un- 
til the  fall  term,  or  to  try  It  at  the  spring 
term  before  the  Judge.  To  this  letter  de- 
pfAent received  noreply,andof  coursesup- 
posed  that  his  offer  was  satisfactory,  and 
had  been  accepted.  To  the  great  surprise 
of  deponent,  on  May  2, 1889,  he  received 
tbe  annexed  letter  of  J.  L.  Tobin,  stating 
that  the  case  had  been  tried  In  deponent's 
absence,  wltiiout  any  other  notice*  than 
that  of  February  26tfa,  and  Judgment  ob- 
tained against  the  plalntlDs  for  one  hun- 
dred dollars.  Deponent  immediately  wrote 
to  the  clerk  of  the  court  at  Barnwell,  and 
from  him  ascertained  that  the  case  had 
been  tried  on  March  28tb,  after  the  receipt 
by  J.  L.  Tobin  of  deponent's  letter  of  uie 
27th  March,  as  acknowledged  by  blm  In 
his  letter  ol  May  1st,  and  Judgment  entered 
on  April  4tfa;  and  yet  no  notice  is  given 
to  the  deponent  until  nearly  one  month 
afterwards,  when  it  was  too  late  either 
to  make  a  motion  for  a  new  trial  or  to  ap- 
peal. This  deponent  further  swears  that 
at  the  time  of  the  trial  of  this  case  he  was 
busily  engaged  in  active  attendance  ut>on 
thecourtln  Charleston;  but  that,  notwith- 
standing, he  would  have  made  It  bis  busi- 
ness to  attend  the  court  at  Barnwell,  bad 
he  been  notified,  by  telegram  or  otherwise, 
that  the  case  would  be  tried.  Deponent 
1  herefore  craves  the  mercy  of  this  court, 
that  his  clients  be  relieved  from  said  Judg- 
ment, that  the  same  be  opeaed,*and  that 
the  case  be  tried  anew,  witU  an  opportu- 
nity for  his  clients  to  be  beard  Inth^rown 
b^all.  J.  Akcrum  Simons.  Sworn  to  be- 
fore me,  this  8d  day  of  June,  1889.  R.  S. 
Foster,  Not.  Pub.  [l.  e.]  "  This  motion 
was  heard  by  Judge  Witherspoon  upon 
the  above  affidavit,  and  an  affidavit  ol  J. 
L.  Tobin,  Esq.,  defendants'  attorn^,  found 
below. 

J.  L.  Tobin,  defendants'  attomey«  being 
duly  sworn,  says  that  "this  action  was 
(-ominaiced  bytheserviceot  process  on  the 
dalendania  oa  the  — —  daor  of  October. 


1887 ;  that  at  the  succeeding  term  ol  the 
couK  deponent  appeared  with  the  defend- 
ants' witnesses  for  trial,  and  found  that 
the  case  bad  not  been  docketed  by  the 
plaintiffs ;  that  deponent  some  time  there- 
after met  the  plaintiff^*  attorney,  Mr.  Si- 
mons, and  was  Informed  by  him  that  tbe 
case  would  be  tried  at  the  next  term  of  the 
court;  tbatdeponentagalnattendedcourt 
with  his  witnesses,  and  found  the  case  not 
docketed;  that  deponent  then  docketed 
the  case  for  defendants,  and  gave  Mr.  Sim- 
ons notice  that  the  case  had  been  docketed, 
and  would  be  tried ;  that  deponent  heard 
nothing  whatever  from  Mr,  Simons  or  the 
plaintifti  until  he  received  tbe  letter  re- 
ferred to  by  the  plaintiffs,  which  came  to 
him  at  Barnwell,  and  reached  deponent's 
hands  alter  the  case  had  been  called  tor 
trial,  and  while  the  defendants'  wUnesues 
were  in  the  court-room  ready  forthe trial ; 
that  upon  the  second  call  of  tbe  case  de- 
ponent stated  to  the  court  that  be  bad 
Just  received  a  letter  from  Messrs.  Simons 
&  Chappelmann,  asking  for  a  continuance 
of  the  case,  and  was  disposed  to  d^ay  the 
trial  as  long  as  possible,  until  hecould  no- 
tify Messrs.  Simons  &  Chappelmann  that 
be  did  not  consent  to  the  proposed  contin- 
uance ;  but  his  honor  decided  that  defend- 
ants wereenUtied  to  a  trial,  and  be  would 
not  pass  the  case  without  making  it  con- 
tinued." Thereupon  the  case  was  called. 
Mr.  J.  £.  Davis  appeared  for  plaintitTs. 
claiming  to  be  their  attorney  at  Barnwell. 
A  trial  by  Jury  was  had,  and  a  verdict  for 
the  defendants,  upon  which  Judgment  was 
entered,  and  execution  issued  accordingly. 
Deponent  further  says  that  the  court  of 
common  pleas  la  held  at  Barnwell  on  18th 
March,  and  the  letter  referred  to  reached 
hto  bands  on  the  28th.  and  tbe  Jury  waa 
discharged  on  same  day,  and  it  was  Im- 
possible to  give  Messrs.  Simons  &  Cappell- 
mann  further  notice,  because  the  Jury  was 
discharged  in  a  few  hours  after  the  letter 
was  received  on  tbe  same  day.  ITpon  this 
bearing  Judge  Witherspoon  pronounced 
the  ioflowlng  order,  to- wit:  **A  motfoo 
to  set  aside  the  ]nd|pnent  in  this  case  hav- 
ing been  made  before  me  by  the  plalntlffB 
under  section  195  of  the  Code,— Mr.  J.  An- 
crum  Simons  appearing  for  the  motion, 
and  Mr.  Tobin,  coiitra,~-on  reading  and 
filing  the  motion  papers  herein,  and  after 
hearing  argument  of  cui  luel,  it  not  ap- 
pearing that  the  plaintiffs  are  entitled  to 
relief  on  the  ground  of  mistake,  inadvert- 
ence,  or  excusable  neglect.  It  is  ordered 
that  tbe  motion  be  refused.  I^et  tbe  ac- 
companying affidavit  be  filed  with  this  or- 
der. It  is  further  ordered  that  a  copy  of 
this  order  be  forthwith  forwarded  to  J. 
Ancrum  Simons,  Esq.,  by  defendants'  at- 
torney." Plaintiff  excepted  to  this  order 
as  foUowB :  "  Because  his  honor  erred  la 
holding  that  the  motion  was  made  solely 
tinder  section  196  of  the  Code.  On  the 
contrary,  the  motion  was  also  based  upon 
the  fact  that  the  case  was  not  properly 
docketed  for  trial.  (2)  Because  his  honor 
erred  In  refusing  the  motion,  and  should 
have  granted  tbe  same,  because  the  cause 
was  improperly  drKke^ed,  there  baling 
been  no  direction  to  the  <derk  to  docket 
the  same.  (8)  Because  his  honor  erred  in 
refu^g  the  motion,  because  the  plainttoe 
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were  never  notifled  that  the  cauee  waa  on 
the  calendar,  as  the  clerk  had  no  author- 
ity of  hlB  own  accord,  and  without  l^al 
direction,  to  place  a  caose  on  the  docket, 
and  snch  docketing  la  no  notice.  (4)  Be- 
cause hl8  honor  erred  In  refusing  the  mo- 
tion, even  II  the  same  vraa  heard  Bolely  on 
section  195  ol  the  Code,  in  view  of  the  facts 
of  the  coae. " 

It  will  be  observed  that  the  flrat  three 
exceptions  above  stated  relate  to  a  matter 
—to-wit,  the  docketing  of  thecause— which 
was  not  raised  before,  nor  paased  upon  by 
^clrcait  judge.  The  motion  was  heard 
below  upou  a  notice  stating  that,  on  the 
affidavit  of  Mr.  Simons,  a  copy  of  which 
was  attached,  plaintiffs  would  move  to 
set  aside  and  vacate  the  judgment.  It  will 
be  seen  on  reading  the  affidavit  that  there 
ia  nothing  therein  as  to  the  case  having 
been  improperly  docketed, — not  a  word 
on  that  subject;  on  the  contrary,  app^- 
laotfl'  attorney  seems  to  have  relied  en- 
tirely upon  the  fact  that  he  was  otherwise 
employed,  and  was  misled  by  not  having 
received  a  reply  to  his  proposition  to  post- 
pone the  trial  until  the  June  term  of  the 
conrt. 

Wb  do  not  know  what  may  have  oc- 
curred at  the  time  of  this  motion,  or  what 
gronndfl  may  bave  been  urged  orally  by  the 
moving  par^.  Bnt  we  mast  be  governed 
by  the  record,  and  there  Is  nothing  In  the 
record  which  shows  that  the  circuit  judge 
was  called  upon  to  consider  the  question 
as  to  the  docketing  of  the  cause.  There  Is 
certainly  nothing  in  the  order  of  the  judge 
upon  that  subject,  and  there  is  no  ruling 
of  his,  therefore.  In  the  record,  in  reference 
thereto,  which  we  could  review.  These 
CTceptlons,  therefore,  are  notappUcable  to 
the  case;  but,  oven  if  they  were,  we  may 
say  that  th^  could  not  avail  under  the 
tacts  here.  The  cause,  atterremalnlngsev- 
eral  terms  uudocketed,  was  placed  on  the 
docket  by  the  defendants'  attorney  or  un- 
der his  instmctlons,  of  which  plaintiffs* 
attorn^  was  notified,  and  also  that  it 
woald  be  tried.  This  It  seems  was  a  sub- 
stantial compliance  with  the  act  allowlug 
defwdants  to  ducket  causes. 

As  to  the  last  exception,  we  concur  with 
his  honor  the  circuit  judge  in  holding  that 
the  showing  was  not  sufficient  under  sec- 
tion 196  of  tJie  Code  to  vacate  thejndgment 
for  mistake.  Inadvertence,  or  excusable 
neglect.  It  Is  the  Judgment  of  this  conrt 
that  the  Judgment  of  the  drcnlt  court  be 
^rmed. 

MclTKB  and  McQowAN,  JJ,,  concur. 

HEI'LAMB  v.  Grbsnvillb  Countt. 
{Supnme  Court  of  South  CaroUna.  Aprlll,  1890.) 
WiTWEsa  Pmta. 
Qen.  Bt  S.  C.  S  42^  nibd.  9,  requires  each 
county  to  pi7  wltnew  fees  in  state  CBBea,  for  act- 
ual attendanoe  on  the  (droolt  court  aa  provided  by 
law;  and  section  2197  provides  that  no  fees  shall 
be  allowed  to  any  witness  boand  over  or  summoned 
to  testify,  unless  the  judge  wbo  triad  tba  oanse 
in  which  the  witness  was  snmmoned  shall  certify 
that  hewas  materiaL  Held,  that  the  certificate  of 
a  circuit  jndee,  which  fails  to  state  that  the  witness 
Waa  material.  Is  fuanfflolent 

Appeal  from  common  plea  circuit  conrt 
of  ureen^Ue  eoon^ ;  Fbabbb,  Judge. 
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Air.  Welbom,  tor  appellant.  Mr.  C3tK<fe> 
for  respondent. 

McGowAN,  J.  The  appellant  was  bound 
over,  and  appeared  as  a  witness  for  the 
defendant  In  a  case  of  arson.  He  rec^ved 
a  certificate  signed  by  the  clerk  of  the 
court,  and  by  the  circuit  judge,  to  the  ef- 
fect that  he  bad  attended  the  trial  of  the 
cause  aa  such  witness,  and  was  entitled  to 
receive  therefor  the  sum  of  96.S5.  This  cer- 
tificate did  not  state  l^at  the  witness  was 
"material.**  It  waa  presented  to  the 
board  of  county  commissioners  for  pay- 
ment, and  was  dlaallowed  by  them.  On 
appeal,  this  Judgment  was  sustained  by 
the  circuit  Judge  solely  on  the  ground 
that  the  certificate  does  not  state  the 
"materiality"  of  the  witness.  The  claim- 
ant appeals  to  this  court,  on  the  ground 
that  the  certificate  as  given  was  tanta- 
mount to  one  stating  the  "  materiality  " 
of  the  witness.  The  respondent,  In  ac- 
cordance with  the  practice,  gave  notice 
that  If  this  court  should  find  itself  unable 
to  sustain  the  judgment  below,  on  the 
ground  on  which  it  was  rested  by  the  cir- 
cuit Judge,  then  the  respondent  would  In- 
sist that  said  Judgment  should  be  sus- 
tained on  the  ground  that  In  no  case  Is 
the  county  liable  tor  tbefeee  of  the  defend- 
ant's witnesses  in  criminal  cases,"  etc. 
There  are  several  provisions  in  our  law, 
as  to  costs  of  witnesses  In  state  cases, 
which  do  not  seem  to  be  always  entirely 
consistent.  But  In  allowing  costs  there  Is 
always  one  safe  side, — costs  and  fees  are 
entirely  statutory.  He  who  seeks  to  be 

{laid  fees  and  costs  must  point  out  the 
aw  which  allows  them.  Subdivision  2, 
§  622, Gen. St.,  provides  that  "each  county 
shall  pay  •  •  •  witness'  fees  In  state 
cases,  for  actual  attendance  on  the  circuit 
courts  as  provided  by  law.**  But  the 
question  runs,  what  are  the  provisions  of 
law  upon  tbe  aubject?  Section  2197  of  the 
Gmeral  Statutes  provldesasfollows:  "Xo 
fees  or  otbei'  coropensaUon  shall  be  al- 
lowed to  any  witness,  bound  over  or  sum- 
moned to  testify  in  any  case  in  the  circuit 
court  of  general  sessions,  unless  theclrcult 
judge,  who  tried  tbe  cause  In  which  the 
witness  was  summoned,  shall  certify  that 
such  witness  was  material,  and  In  that 
case,"  etc.  Here  the  circuit  Judge  who 
tried  the  case,  In  which  the  witness  waa 
examined,  made  no  such  certificate  "that 
said  witness  was  material,'"  and  there- 
fore we  cannot  say  that  the  circuit  Judge 
committed  error  In  affirming  the  conclu- 
sion of  tbe  county commiasioners.  It  was 
neither  within  bis  province,  nor  ours,  to 
dispense  with  aatatement  of"  materiality  " 
in  the  certificate  which  the  law  seems  to 
require  aa  Important.  The  Judgment  of 
this  court  Is  that  the  Judgment  of  the  cir- 
cuit conrt  be  affirmed. 

Simpson,  C.  J.,  and  McIvbr,  J.,  concur. 


Hebser  v.  Grafton. 

(Supreme  Court  of  AppeaU  of  West  Firainta. 
March  IS,  1890.) 

Daiaonvn  Btbbits— CoHmBimwT  NMOjemoa. 

X.  la  aa  aotloo  agaiuat  a  manletpal  oorpora* 
tlon  for  Injoriea  caused  hy  an  obstniotion  of  a 
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street  orsIdewKlk,  wbentiie  erldence  of  the  plain- 
Hit  proTOB  Buob  facta  and  drcumetances  as  show 
that  the  plaintiff  was  ^lltv  of  contributory  Dogli- 
gence  in  oansing  the  injuries,  the  conrt  should,  on 
the  motion  of  the  uefendant,  exolade  all  the  plain- 
tiiTs  evidence  from  the  jury. 

8.  Where  the  evidence  of  the  platotiit  proves 
that  the  plaintiff,  in  passing  along  the  street  of  a 
town  on  a  dark  night,  without  a  lantern  or  o^er 
light,  fell  over  a  rock  in  the  middle  of  the  street, 
and  injured  herself,  when  sbe  knew  that  both  the 
street  and  sidewalk  were  out  of  repair,  dangerous, 
and  obstructed  by  dirt,  rocks,  and  building  mate- 
rial, she  will  be  held  to  be  guilty  of  contributory 
negligence,  aotwitbetanding  the  town  authorities 
neglected  to  indicate  said  obstructions  by  beacons 
or  danger  signals,  as  It  was  their  duty  to  do. 

{SylltOnu  by  the  Court) 

3f.  H.  Dent,  fur  plaintiff  In  error.  John 
B.  Holt,  for  d^endant  in  error. 

Sntber,  p.  Writ  of  error  to  a  Judgment 
of  the  circuit  court  ot  Taylor  county  pro- 
nonnred  August  3,  1S89,  in  an  action 
brought  in  said  court  by  Adeline  M.  Hes- 
ser  against  the  town  ot  Grafton,  to  recover 
damages  for  Injuries  alleged  to  hare  been 
sustained  by  reason  ot  the  negligence  of 
the  defendant  In  failiag  to  keep  In  repair 
a  certain  sidewalk  and  street  within  its 
corporate  limits.  The  case  was  tried  by 
Jury  on  the  issue  of  not  guilty,  and  verdict 
and  judgment  rendered  in  favor  of  the 

galntlff  for  $920.  The  defendant  took  cer- 
in  exceptions  to  the  action  and  Judgment 
of  the  court,  and  to  review  the  errors  al- 
leged therein  It  obtained  this  writ  of  error. 
The  first  error  assigned  by  the  plaintiff 
!n  error  is  that  the  circuit  court  eiTed  In 
overruling  its  motion  to  exclude  from  the 
Jury  the  evidence  of  the  plaintifl,  on  the 
ground  that  It  was  InsumclCTt  to  sustain 
the  issue  on  her  part.  The  material  evi- 
dence of  the  plaintiff  tended  to  prove  the 
following  facts:  The  defendant,  the  town 
of  Grafton,  Is  a  municipal  corporation, 
and  Latrobe  street,  on  which  the  plaintiff 
was  Injured,  is  one  of  the  streets  ot  said 
town  which  It  Is  Its  duty  under  the  law  to 
keep  in  repair.  The  plaintiff,  a  woman  55 
years  of  age,  while  passing  along  the  mid- 
dle ot  said  street,  about  10  o'clock  on  the 
nightot  December  11,1887,  fell  over  a  stone 
and  broke  her  leg,  and  suffered  other  In- 
juries. Thenlght  was  very  dark,  and  rain- 
ing.  In  July  preceding  the  injury  a  large 

Eart  of  the  townof  Grafton  was  destroyed 
y  fire,  including  thebulldings  on  Latrobe 
street.  The  original  sidewalk  on  this 
atreet  was  not  orerfonr  feet  wide.  It  waa 
on  the  soath  side.  There  was  none  on  the 
north  side;  and,  when  the  buildings  were 
burned  away,  the  sidewalk,  which  had 
been  made  In  part  of  plank  and  In  part  of 
flag-stones,  was  left  In  a  very  dilapidated 
and  unsafe  condition,  and  before  cmd  at 
the  time  ot  the  Injury  some  of  the  owners 
of  the  lots  abutting  on  this  sidewalk  were 
putting  up  new  buildings,  leaving  on  the 
sidewalk  piles  ot  sand,  brick,  and  other 
d^hria;  alsoleavlnglnthestreet  loose  rock 
and  other  building  material,  whereby,  at 
the  time  and  place  the  Injury  occurred, 
persons  had  difficulty  In  passing  along  the 
sidewalk  In  day-time,  and  generally  used 
the  road-way  of  the  street,  pld^ing  their 
way  among  "Uie  rocka  and  other  obstnic- 
tlona,  tat  order  to  pass  along  that  portion 


of  the  street.  There  were  no  barriers  or 
railing  of  any  kind  along  the  south  side  of 
the  sidewalk  to  prevent  persons  from  fall- 
ing or  walking  into  the  pits  and  holes  left 
open  by  the  burning  of  cellar  doors  of  the 
abutting  buildlngB.  Neltlier  the  defend- 
ants, nor  the  persons  using  the  street  fur 
depositing  thereon  building  material,  put 
out  beacons  or  danger  signals  to  notify 
travelers  ot  the  obstructions  on  the  side- 
walk and  In  the  street;  nor  was  there  any 
ordinary  street  lamp  so  near  as  to  enable 
travelers  to  observe  and  avoid  these  ob- 
structions. The  plaintiff  lived  In  the  east- 
em  part  of  the  town,  and  was  employed 
as  assistant  cook  at  the  Grafton  House. 
She  had  been  so  employed  for  some  time, 
and  In  going  and  returning  to  her  borne 
from  the  Grafton  House  she  passed  along 
this  street  twice  each  day  tor  several 
months  prior  to  the  Injury.  She  passed 
down  to  the  hotel  In  the  morning  between 
6  and  7  o'clock,  and  usually  returned  be- 
tween 0  and  10  at  night.  The  plaintiff  tes- 
tified that  beforethe  night  shewas  Injnred 
her  grandson  a1  ways  brought  her  a  lan- 
tern, which  she  used  every  night  in  going 
home,  but  on  this  night  he  did  not  briu^ 
her  thelantern,  and  shehad  none  when  she 
was  Injured;  that  on  that  morning  she 
passed  down  Latrobe  street,  and,  observ- 
ing that  the  sidewalk  was  obstructed  and 
Impassible,  she.  on  returning  that  night, 
went  out  into  the  street,  and  attempted 
to  return  the  same  way  she  came  down  iu 
the  morning,  and  while  in  the  middle  of 
the  street  she  fell  o^rer  a  rock,  and  broke 
her  leg.  She  did  not  notice  this  rock  in 
the  morning,  and  supposed  the  street  was 
clear  at  that  place.  It  was  raining  and 
very  dark  at  the  time.  She  could  not  see 
the  rock ;  it  was  too  dark.  There  wais 
no  beacon  or  danger  signal  or  light  of  any 
kind. 

The  foregoing  is  substantially  all  the 
material  tacts  which  the  plaintiff's  evi- 
dence tends  to  prove.  Did  theclrcult  court 
err  In  overruling  the  defendant's  motion 
to  exclude  from  i^e  Jury  said  evidence?  In 
Gerity  v.  Haley,  29  W.  Va.  98,  this  court 
held:  "Where  n^llgence  Is  the  ground  of 
an  action,  it  rests  upon  the  plaintiff  to 
trace  the  fault  tor  his  injury  to  the  defend- 
ant, and  for  this  purpose  he  must  show  the 
clrcumstHnces  under  which  the  injury  oc- 
curred ;  and  if  from  these  clcumstances,  bo 
proven  by  the  plaintiff.  It  appears  that 
the  fault  was  mutual,  or.  In  oluier  words, 
that  contributory  negligence  Is  fairly  im- 
putable to  him,  be  has  by  proving  the  cir- 
cumstances disproved  his  right  to  recover, 
and  on  the  plaintiff's  evidence  alone  the 
jury  should  find  forthe  defendant. "  And  It 
was  further  decided  in  that  case  that, 
where  the  plaintiff's  evidence  proves  such 
facts  and  circumstances  as  to  show  thut 
he  was  guilty  of  contributory  negligence, 
the  court  ought,  on  the  motion  of  the  de- 
fendant,  to  exclude  from  the  Jury  all  the 
plaintiff's  evidence.  It  seems  to  me  that, 
according  to  these  principles,  which  we 
regard  as  the  settled  law  of  this  state,  the 
circuit  court  plainly  erred  in  not  sustain- 
ing the  defendant's  motion  to  exclude  from 
the  Jury  the  plalntifTs  evldenceinthiaeaae. 
The  facts  clearly  show  that  not  only  the 
sidewalk,  but  the  atreet,  where  the  plain- 
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tiff  was  Injared,  vm  In  a  dangeroiu  and 
almost  Impassftble  condition;  and  that 
this  condition  resulted  in  a  ^at  measure, 
U  nut  wholly,  Irom  a  recent  conflaf^ration, 
and  the  necessity  for  using  the  Btreetln  re- 
Btoring  the  building  which  had  been  de- 
stroyed by  said  C9nfla£p-atlou .  Under  such 
ciminiBtances ,  the  town  had  the  l^al 
rifcbt  to  authorize  the  owners  of  the  lots 
ahnttlDR  on  the  street  to  use  the  street 
tor  the  purpose  of  r^ullding  houses  on 
their  respective  Iota,  which  use  would  nec- 
essarily to  some  extent  obstruct  the  street 
and  sidewalk,  and  make  travel  thereon 
more  or  lean  dangerous.  But,  in  order  to 
make  such  obstruction  iightful,it  was  the 
doty  of  the  town  to  i-equire  those  thus 
neceasarily  obstructing  the  street  to  put 
out  bcaeona  and  dangw  signals  to  protect 
those  lawfally  using  the  street,  as  far  as 
poMtible,  from  Incurring  dangers  of  which 
tliey  werenot  aware.  Wilson  v.  Wheeling, 
19  AV.  Va.  828.  There  was  no  beacon  or 
dancer  light  on  this  street  to  warn  per- 
sons uBlngltof  tlieobstructlons, and  there- 
fore, if  Injury  bad  been  caused  thereby  to 
any  one  using  the  street  without  knowl- 
edge of  Ita  obatracted  and  dangerous  con- 
dition, the  defendant  would  be  liable  for 
such  Injury.  But  in  respect  to  the  plaintiff 
here,  such  beacon  or  AsageT  signal  would 
have  given  her  no  knowledge  which  she 
did  not  already  possess.  Sheteetlfles  that 
she  had  passed  over  the  street  dally ;  that 
she  had  passed  over  It  the  very  morning 
of  the  night  on  which 'she  was  Injured; 
that  she  snw  and  knew  ita  dangerous  and 
almost  impassable  condition.  The  law 
does  not  require  the  authorities  of  a  munic- 
ipality to  inform  those  using  Its  streets 
of  what  is  apparent  to  their  senses,  or  of 
which  they  already  possess  all  the  knowl- 
edge sach  information  would  give  them. 
The  knowledge  of  the  plaintiff  here  ex- 
cuses the  omission  of  uie  defendant,  or 
those  for  whose  acts  it  Is  responsible,  in 
not  placing  danger  signals  or  lights  along 
the  sidewalk  and  street.  As  to  the  plain- 
tiff, the  defendant's  responBlblllty  is  just 
the  same  as  it  would  have  been  If  It  had 
put  out  such  signals  or  lights.  But,  If  we 
regard  the  defendant  in  some  degree  neg- 
ligent in  respect  to  this  street  and  side- 
walk. It  is  BOtt  not  liable  to  the  plaintiff, 
because  she  was  here^  guilty  of  contiib- 
Dtoryn^Ugence.  Her  negligence  was  the 
proximate  cause  of  the  Injury,  and  but  for 
her  n^llgence  the  injury  would  not  have 
occurred;  at  least,  she  contritiuted  to 
the  cause  of  the  injury,  and  that  Is  sufH- 
clenttode<eat  her  right  to  recovery.  Phil- 
lips T.  Connty  Court,  81  W.  Va.  477.  7  S.  E. 
Kep.  427.  It  would  be  difficult  to  conceive 
of  a  ease  of  more  reckless  conduct  than 
that  of  the  plalntllT  in  this  rase.  An  aged 
woman,  with  fall  knowledge  of  the  ob- 
structed and  dangerous  condition  of  this 
dilewalk  and  street,  attempts  to  pass  over 
it  on  a  dark  and  rainy  ntght,  when  it  Is  so 
daric  that  she  cannot  see  the  obstructions 
or  even  the  rock  over  which  she  falls,  with- 
out even  a  lantern  or  light  of  any  kind, 
notwithstanding  she  knew  such  light  was 
necessary,  and  had  on  all  former  occasions 
luted  a  lantern  in  passing  over  this  street 
at  night.  It  seems  to  me  that  no  reason- 
able person  woold  have  attempted  to  do 


so.  and  that  her  conduct  in  doing  so  waa 
not  only. gross,  but  culpable,  negligence. 
It  is  true  she  says  she  did  not  in  the  morn- 
ing see  the  particular  rock  over  which 
she  fell,  and  that  she  supposed  the  middle 
of  the  street  was  unobstructed ;  but  she 
knew  that  the  builders  w.ere  necessarily 
shifting  and  moving  the  material  they 
were  patting  into  the  buildings,  and 
therefore  had  no  Just  reason  to  pre- 
Bome  the  position  of  the  materialB  and  the 
situation  of  the  obstroctlonR  would  not 
be  changed  during  theday;  and  moreover. 
It  was  her  duty  to  know  that  the  middle 
of  the  street  was  not  the  place  for  foot^- 
travelers  to  pass  over.  Upon  the  facts 
shown  by  her  own  evidence,  I  am  clearly 
of  opinion  that  the  plain  tUf  was  guilty  of 
coutrlbutory  negligence*  and  that  the 
court  should  bavesustained  the  motion  of 
the  defendant  to  exclude  said  evidence 
from  the  Jury.  This  conclusion  virtually 
disposes  of  this  case,  and  renders  any  con- 
sideration of  the  other  errors  assigned  un- 
important. It  may  not,  however,  be  im- 
proi>er  to  say  that,  according  to  the  prin- 
ciples decided  by  this  court  In  Chapman  v. 
Milton,  81  W.  Va.  384,  7  S.  E.  Bep.  22,  and 
Biggs  V.  Huntington,  32  W.  Va.  66,  9  8.  E. 
Rep.  61,  we  do  not  think  the  court  erred  In 
refusing  to  give  the  Jury  the  inetructlona 
requested  by  the  defendant.  For  the  rea- 
sons aforesaid,  t  am  of  the  opinion  the 
Judgment  ot  the  circuit  court  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside, 
and  the  case  remandedfor  further  proceed- 
ings accordins  to  the  principles  announced 
in  this  opinion. 

Engijsh,  Brahnon.  and  Ldcab,  JJ.,  con- 
curred. 


IIoKat  t.  McKay's  Aom'ss. 

{Supreme  Court  of  Appeatt  of  Weet  Virginia. 
March  10. 1890.) 

OujlHduh  akd  Wahd— AoconNTora— FLunnrs — 

C0-DErBKI>ANT8. 

1.  A  jud^ent  aj^inst  the  personal  represeat- 
ativeof  a  decedent  U  not  even  prima  fncle  evi- 
dence of  a  debt  agaiost  the  helra  of  soch  decedent. 

2.  The  sdml&Istratora  of  a  gruardlan  who  re- 
ceived moneys  arising  from  a  judicial  Bale  ia  a  par- 
tition cause  of  laod  descended  to  the  ward  from  her 
father  cannot,  in  a  settlement  of  the  guurdlaQsblp 
for  such  moneys,  set  off  to  tbe  <M«dit  of  tbe  guaro- 
tan's  estate,  against  sucb  moneys,  a  judgment  re- 
covered by  the  administrators  of  the  guardian 
against  the  administrator  of  the  father  of  the  ward 
for  a  debt  due  from  blm  in  his  life-time.  The  judg- 
ment is  no  evidence  of  debt  against  the  ward,  aa 
art  heir  of  her  father. 

S.  An  order  made  by  a  court  upon  a  suggestion 
filed  by  the  admiolstrators  of  the  guardian,  aug- 
gesting  that  by  reason  of  an  execution  npon  eaoa 
Judgment  there  Is  a  liability  on  them  as  adminis- 
trators, directing  sucb  administrators  to  apply  to 
tbe  payment  of  such  execution  any  money  or  es- 
tate in  thoir  hands  as  administrators  belonging  to 
or  for  which  they  wero  liable  to  the  administrator 
of  the  father  of  such  ward,  cannot  operate  to  give 
such  administrators  credit  against  such  moneys  of 
the  wards  in  a  sottlement  of  the  guardianship  ao. 
count,  any  more  than  the  judgment.  Tbe  sugges- 
tion under  the  statute  Is  only  a  proceeding  to  en< 
force  the  lien  of  on  execution  upon  a  Judgment, 
and  can  add  no  force  to  the  Judgment,  nor  subject 
estate  which  that  execution  could  not  reach. 

4.  One  person  is  guardian  of  two  infant  sis- 
ters, who  are  equally  owners  of  monevs  paid  to 
the  guardian  for  the  common  beoefll-of  both  la- 
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fanta,  and  one  of  the  Infants  snes  the  guardtsn'B 
administrator  for  a  settlement  of  the  Euxount  of 
her  gusrdlansbfp,  making  her  sister  a  defendant, 
aUe^ng  in  her  oill  that  the  moneys  paid  to  the 

fnaraian  were  the  common  property  of  herself  and 
er  sister,  but  not  alleging  that  her  guardian  was 
also  guardian  of  her  sister,  and  askitig  only  pay- 
ment of  what  was  due  her  from  her  guardian's  es- 
tate^  The  sister  flies  an  answer,  alleging  that  the 
deceased  was  also  her  guardian,  and  received  such 
moneys  for  the  benefit  of  both  her  sister  and  ber- 
self,  and  prayinK  that  tlie  acooont,  as  between  her 
and  her  deceased  miardian,  be  settled  In  the  suit, 
and  a  decree  given  her  for  what  is  due  her  from 
tiie  guardian.  The  plaintiff  shows  herself  entitled 
to  relief  against  her  guardian's  estate,  and  the 

Sroof,  as  batween  plaintiff  and  defendant,  shows 
le  sister  also  entitled  to  similar  relief.  Held,  that 
It  was  proper  to  teoeive  such  answer,  and  to  decree 
for  each  of  the  wards  against  the  gnardlan'a  ad- 
ministrators. 

6.  Anamendedanswer.presenUngasnewmat- 
ter  only  matter  ImmateriaH  and  irrelevant,  ought 
to  be  rejected. 

6.  When  a  guardianship  terminates  ^  the 
death  of  the  guards,  simple  Interest  only,  and 
not  compound,  should  foe  charged  from  the  death 
of  the  guardian  on  tiie  balanoe  zonnd  doe  from  him 
at  hia  death. 

(Syllalma  by  the  Court.) 

Okejr  Johnson,  C.  L.  Brown,  and  War- 
ren Miller,  tor  appellants.  J.  H.  Ril^,  N. 
C.  Prickitt,  and  C.  B.  Hogg,  for  appellee. 

BsANNON,  J.  This  Is  an  appeal  by  W. 
H.  and  Z.  T.  McKay,  admlnlatrators  ot 
William  McKay,  from  a  decree  ot  the  c\t- 
cnlt  court  of  Jackson  county  In  a  chan- 
cery ault  by  Mamie  McKay,  Infant,  by  a 
next  friend,  asalnst  aaid  adralnlBtratora, 
to  recover  of  the  estate  of  their  decedent 
money  In  their  hands  as  her  guardian,  by 
which  92.138.59  was  decreed  to  Mamie  Mc- 
Kay, and  a  like  sum  to  Florence  McKay, 
aeainst  said  administrators.  The  first  er- 
ror assigned  Is  that  a  demurrer  to  the  bill 
was  oTermled.  As  the  decision  of  this 
matter  inrolred  no  principles  of  law,  but 
only  this  particular  bill,  I  deem  It  saffl- 
clent  to  state  simply  that  we  are  of  opin- 
ion the  bill  is  Rufflclent. 

The  next  error  assigned  is  that  the  court 
referred  the  cause  to  a  commissioner  to 
state  an  account  of  the  gnardianship 
without  proof  of  the  alleirattons  of  the 
bill.  The  bill  allpged  that  William  McKay 
had  been  appointed  and  qualified  and  had 
given  bond  as  guardian,  and  received  cer- 
tain specified  sums  ot  money  as  guardian 
on  certain  dates,  and  had  n^lected  to 
make  settlement  therefor,  and  had  not  set- 
tled, accounted  for,  or  paid  over  the  same 
to  the  plaintiff ;  and  that  the  defendants 
had  qualtflerl  as  his  administrators,  and 
received  all  his  personal  estate  lor  admin- 
istration, and  they  had  failed  to  settle  the 
guardianship  account,  and  had  failed  and 
refused  to  account  with  or  pay  over  to  the 
plaintiff  any  part  of  said  money.  The  an- 
swer of  W.  H.  McKay,  as  administrator, 
says  that  be  was  not  advised,  and  coald 
not  state,  what  amount  or  amounts  ot 
money  William  McKay  had  in  his  life-time 
received  for  Mamie  McKay,  and  demanded 
strict  proof  thereof.  It  stated  that  Will- 
lam  McKay,  as  guardian  of  plaintiff,  did 
not  neglect  tu  make  settlements  as  re- 
quired by  law.  It  next  averred  that 
William  McKay,  "as  guardian  ot  said 


Mamie  McKay,  and  her  respondent,  as  ad> 
minlstrator  of  said  William  McKay,  had 
settled  and  had  fully  accounted  for  as  re- 
quired by  law  all  money  and  property  be- 
longing to  the  said  plaintiff,  for  which 
said  William  McKay  or  reepondentwas  or 
might  be  in  any  wise  liable."  Now.  here 
there  Is  no  denial  that  William  McKay 
was  such  guardian,  but  an  Implied  admis- 
sion of  the  fact;  and  while  the  answer 
says  that  respondent  Is  not  advised,  and 
cannot  state,  what  amount  or  amounts  of 
money  said  decedent  received,  and  called 
for  proof,  yet,  in  the  language  of  the  an- 
swer above  quoted,  there  Is  no  denial  that 
he  did  receive,  but  an  Implied  admission 
that  he  did  receive,  some  moneys,  but  had 
accounted  for  the  same.  The  answerof  %. 
T.  McKay,  the  otherllving  administrator, 
says  it  might  be  true  that  William  McKay 
had  been  guardian,  but  does  not  admit 
that  he  received  the  specific  sums  charged 
to  him  in  the  bill.    It  alleges  t^at  he 
"made  all  the  settlements  that  he  was  re- 
quired by  law  to  make  as  such  gnatdlan.  ** 
It  alleges  that  William  McKay.^ln  bis  lite- 
time,  and  while  he  was  guardian  ot  plain- 
tiff, laid  out  and  expended,  for  the  educa- 
tion, maintenance,  and  support  of  said 
plaintiff,  large  sums  of  money,  and  re- 
spondent Is  advised  that  theestate  of  Will- 
iam McKay  Is  entitled  to  credit  as  against 
any  demand  which  plalntifi  may  have 
against  respondent  and  talsco-admlnlstra- 
tor  for  the  sums  so  laid  out  and  expended 
by  the  said  Wlllla'm  McKay."   Here  is  an 
implied  admission  of  the  fact  that  money 
has  gone  Into  his  hands.  If  be  was  guard- 
Ian, and  as  such  received  money, theeefacts 
pr/mA  fac/e  entitled  the  plaintiff  to  an  ac- 
count In  a  court  ot  equity.   The  mere  fact 
that  the  answers  In  general  terms  averred 
that  settlements  had  been  made  without 
exhibiting  or  specifying  any  settlement;  or 
accounting  will  not  defeat  this  right  to  an 
account.    We  are  referred  to  LIvey  v.  Win- 
ton.  30  W.  Va.  554,  4  S.  E.  Bep.  451,  which 
holds  that  "it  is  Improper  to  order  an  ac- 
count merely  to  establish  by  testimony  the 
allegations  of  the  bill;"  but  the  facts 
above  stated  being  stated  ur  fairly  dedu- 
clbletrom  the  bill  and  answer,  and  they  be- 
ing sufficient  to  call  for  an  account,  the 
reference  here  ordered  was  not  merely  to 
establlBh  allegations  of  the  bill,  but  upon 
the  bin  and  answer  all  that  remained  whh 
mere  matter  of  account;  and  where  it  in 
merely  matter  of  account,  as  stated  In  the 
opinion  in  that  rnseby  President  Johnsux. 
it  Isproperto  make  a  relerencefor account. 
The  evidence  afterwards  taken  showotl 
that  anaccountwas  proper  and  necessary, 
and,  even  If  It  was  Improper  to  direct  « 
reference  In  the  condition  the  cause  wns  in 
when  It  was  made,  If  it  appear  by  after 
proceedings  that  an  account  was  proper 
this  court  would  not,  merely  becaase  of 
such  premature  reference,  reverse  a  decree 
Seabright  v.  Seabrlght,  28  W.  Va.  412. 

The  next  assignment  ot  error  Is  that  the 
court  overruled  defendants'  exceptlonR  to 
the  report  ot  the  account  by  the  comnilK- 
sioner.  The  defendants  excepted  to  this  re- 
port, because  It  did  not  allow  them  cre<itt 
lor  f  2.514.14  for  which  they,  as  admlnlntra- 
toTs.had  recovei-ed  Judgmentagalnst  Kod- 
ben  Douglass,  mlmlnistrator  of  Hpencor  it. 
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McEa7t  deeeamd.  The  nature  of  this  mat- 
ter la  this:  Spencer  B.  MeKay,  father  of 
Mamie  McKay,  died  In  1874,  and  William 
McKay  brougbt  an  action  of  debt  a^alnet 
Reaben  DouKlass,  blB  admlniitrator;  and 
thiH  action  having  been  revived  In  the 
names  of  William  H.  McKay,  Z.  T.  McKay, 
and  8.  M.  Ha  with,  ills  admlnlfltrators.sald 
admlnlBtratOTB,  on  March  21, 1888,  recov- 
ered a  Jud^ent  against  said  administra- 
tor, Donfflass,  for  f  2,614.14,  for  a  debt  dne 
William  McKay  from  Spencer  R.  McKay. 
Dpon  this  Jadgment  a  writ  of  Sert  fitcias 
leaned,  and  said  administrators  filed  a  sug- 
gestion in  the  circuit  court  of  Jackson 
coanty,  alle^g  that  by  reason  of  said 
tfeH  tketaa  then  was  a  liability  on  them- 
•dves  as  mcb  administrators ;  and  npon 
sncb  BUggeetlon  one  of  said  administrators 
answered,  and  the  court  In  the  proceeding 
entered  an  order  on  November  18, 1884,  re- 
citing that  it  appeared  upon  his  examina- 
tion that  said  William  H.  and  Z.  X.  Mc- 
Kay  and  S.  M.  Hawith,  as  administrators 
of  Wlillam  McKay,  bad  money  and  estate 
In  their  hands  which,  but  for  said  Judg- 
ment, belonged  and  would  go  to  the  es- 
tate of  Spencer  R.  McKay,  to  be  adminis- 
tered by  Reuben  Douglass  as  hla  adminis- 
trator, BiiflBclent  to  pay  said  Judgment, 
and  directing  that  said  admlnlstratora  of 
William  McKay,  deceaaed,  should  apply 
sneh  money  and  estate  In  their  hands  as 
BDch  administrators,  or  otherwise  belong- 
ing to,  or  for  which  they  were  liable  to, 
Reaben  Douglass,  as  administrator  of 
Spencer  R.  McKay,  to  the  payment  of  aald 
Indgment.  The  money  in  the  hands  of 
William  McKay,  as  guardian,  came  from 
the  sale  of  the  Radcllff  land,  under  decree 
of  court  by  commissioners,  some  of  the 
proceeds  of  which  were  paid  by  them  to 
said  William  McKay  as  guardian  of  Mamie 
McKay  and  Florence  McKay,  infant  chil- 
dren of  Spencer  R.  McKay.  Douglass  says 
be  paid  lor  and  conveyed  to  the  widow 
ant]  heirs  of  Spencer  R.  McKay  two-fif- 
toenths  of  said  land,  tn  be  held  by  them  us 
theiriuterests.asthongh  It  descended  from 
Spencer  R.  McKay  as  his  property.  What 
be  meant  by  this  wedonotcertalnly  know, 
unless  to  show  that  the  widow  had  only 
a  dower.  It  conld  not  make  it  assets  of 
Spencer  McKay.lf  he  did  notlnfactownit. 
The  conveyance  is  not  exhibited.  It  Is 
probable  these  two-flfteenths  coming  from 
Donglass,  the  grandfather  of  these  chil- 
dren, were  their  property,  never  their 
father's.  The  interest  of  these  heirs  is 
called  in  the  receipts  from  William  McKay 
to  the  commissioners  eight  and  one-half 
shares,  but  what  the  shares  were  Is  not 
therein  stated.  Elsewhere  it  seems  they 
were  sixteenths.  Upon  these  facts  the 
qnestion  arises  whether,  In  stating  the  ac- 
count of  William  McKay  as  guardian,  his 
estate  should  have  been  credited  with  the 
said  Judgment  In  its  favor  against  the  es- 
tate of  Spwcer  R.  McKay.  Ot  coarse,  such 

gortion  of  the  money  in  William  McKay's 
ands  as  may  have  come  from  the  inter- 
ests ot  said  children  owned  by  them,  not 
derived  from  their  father.  Spencer  R.  Mc- 
Kay, could  not  be  charged  with  any  part 
ot  sidd  Judgment.  Mordo  I  think  that  the 
proceeds  ol  the  sale  of  land  derived  by  de- 
scent to  said  children  from  their  father 


conld  in  this  suit  be  charged  with  said  Judg- 
ment; that  is,  credited  to  the  guardian  m 
said  account.  The  Judgment  against  Ren- 
ben  Douglass,  administrator  of  Spencer  R. 
McKay,  was  not  evidence  of  their  father's 
indebtedness  against  theee  children  as 
heirs,  and  no  lien  on  the  land  they  Inherited 
from  him.  Saddler  y.  Kmnedy,  26  W.  Va. 
036.  By  means  of  a  snit  in  equity,  Wlillam 
McKay  or  his  repreeentatlvm  might  have 
reached  the  land  in  the  hands  of  the  chil- 
dren of  Spencer  R.  McKay  for  the  payment 
of  this  debt,  but  that  must  have  been  a 
salt  diluted  immediately  against  the  land, 
and  to  it  those  children  must  have  been 
parties,  and  In  It  that  debt  must  have  be^ 
established  as  though  no  Judgment  had 
been  rendered  npon  it. 

It  is  argued  that  by  our  statute  lands  of 
a  decedent  are  made  liable  for  his  debts, 
and  that  the  said  Judgment  was  binding 
as  to  the  personal  estate  of  Spencer  R.  Mc- 
Kay, and  that  the  effect  of  the  Judicial  sale 
of  this  land  was  to  con  vert  it  from  real  Into 
personal  estate,  and  that  thus  this  debt 
became  binding  on  the  proceeds  of  sale, 
and  William  McKay's  estate  had  the  right 
to  set  off  this  debt  in  its  favor  against  the 
money  arising  from  such  Judicial  sale  paid 
into  his  hands  as  guardian;  in  other 
words,  pay  the  debt  coming  to  him  out  ol 
said  money,  because  It  came  from  Spencer 
R.  McKay's  land.  I  fall  to  see  any  force 
in  thfe  proposition.  Spencer  R.  McKay  In 
his  life-time  owned,  and  died  owning,  it  as 
land,  and  as  to  his  creditors  It  remained 
after  bis  death  as  land,  and  passed  to  his 
heirs  by  descent  cast  as  land,  cuid  they  had 
title  vested  in  them  by  descent,  and  credit- 
ors could  follow  it  for  their  debts  only  In 
the  mode  pointed  out  by  lawfur  subjecting 
realty  ot  which  a  decedentdles  stfsed  tn  the 
hands  of  his  heirs.  If  this  sale  effected  any 
conversion  from  realty  to  personalty,  that 
conversion  took  pisuw  after  Spencer  R.  Mc- 
Kay was  dead,  and  had  lost  title,  and  the 
conyention  was  not  of  his  property  quoad 
his  creditors.  In  fact,  the  heirs  being  in- 
fan-te,  it  was  no  conversion  of  land  Into 
money  as  their  property,  but  It  remained 
realty.  Tamer  v.  Dawson,  80  Va.  841 ; 
Vaughan  v.  Jones,  28  Grat.  444 ;  S  Pom.  Eq. 
Jur.  §  1167,  note  1,  p.  136.  So.  though  this 
Judgment  dates  after  this  Judicial  sale,  and 
though  William  McKay  had  been  Sjwncer 
R.  McKay's  administrator  as  suggested, 
(but  It  does  not  appear  that  he  was.)  this 
Judgment  cannot  be  credited  against  the 
infants.  Neither  William  McKay  nor  his 
administrators  conld  assume  to  charge 
this  fund  with  the  debt  due  William  Mc- 
Kay from  Spencer  R.  McKay,  and  thus 
perform  the  function  of  a  decree  to  admin- 
ister the  real  assets  of  Spencer  R.  McKay 
as  if  tn  a  suit  regularly  brought  and  pro- 
ceeded in  for  that  purpose.  Other  credit- 
ors of  Spencer  McKay  might  have  had  an 
equal  or  superior  claim  against  the  land. 
This  anlt  could  not  have  been  converted 
into  a  creditors'  suit  for  a  convention  ot 
the  creditors  of  Spencer  R.  McKay.  In- 
deed, there  was  no  evidence  to  show  even 
prima  facie  thathls  estate  owed  anything 
to  William  McKay  against  the  property 
descending  to  his  heirs.  The  Judgment, 
npon  the  suggestion  directing  the  admin- 
istrators of  William  McKay  to  pay  what 
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was  tn  their  hands,  which,  bnttorBald  first 

iadi^ent,  ait  this  indKinfflit  8tB,tes,  would 
lave  gone  to  Spencer  B.  McKay's  estate,  to 
satisfy  the  said  first-men tioaed  Judgment, 
can  add  nothing  to  theclaim  of  William  Mc- 
Kay's  administrator  to  noe  the  money  aris- 
ing from  the  land  to  pay  said  Judgment. 
■That  Judgment  was  in  1  ts  terms.and  accord- 
ing to  lu w ,  payable  out  of  the  assetB  of  Spen- 
cerR. McKay  in  the  hands  of  Reuben  Doug- 
lass, bis  administrator.  Those  assets  did 
not  Include  tbe  proceeds  of  the  sale  of  the 
land,  and  this  Judgment  was  not  payable, 
as  such,  out  of  such  proceeds.  The  sug- 
gestion was  simply  a  proraedingto  enforce 
uie  Hen  of  the  exeontlon  on  said  Jndgmeat, 
and  that  execution  could  not  reach  prop- 
erty not  liable  for  the  payment  of  the  Judg- 
ment on  which  it  isBucd,  and  the  sugges- 
tion or  the  Judgmenton  Itconld  go  no  fur- 
ther. Can  It  be  pretended  that  this  pro- 
ceeding towhlch  theseh^rs  were  strangers 
could  havethe  effect  to  affect  real  assets  de- 
scended to  them  7  That  would  give  to  this 
Jadgment  on  the  suggestion  the  force  to 
operate  as  evid^ce  of  debt  against  tbe 
heirs,  contrary  to  the  rule  above  stated, 
that  a  Judgment  against  the  personal  rep- 
resentative is  no  evidence  of  debt  against 
tbe  heir,  and  ^ve  it  also  the  force  ol  a 
chancery  snit  to  directly  sabjeet  real  as- 
sets to  tbe  debt  of  a  decedent.  But,  In  ad- 
dition, there  was  no  aoUiority  of  law  for 
this  suggestion  proceeding  against  an  ad- 
ministrator. 

D^endanta  except  to  the  report,  because 
It  does  not  credit  a  receiptor  Reuben  Doug- 
lass, dated  April  13, 1883,  for  $400,  paid  by 
one  of  the  administrators  "on  the  distribu- 
tive aham  and  portion  of  the  personal  es- 
tate of  said  William  McKay,  which  belongs 
to  Florence  McKay  and  Mamie  McKay,  In- 
fant children  of  8.  B.  McKay,  deceased, 
and  which  they  take  as  children  of  S.  R.  Mc- 
Kay, who  was  a  son  of  William  McKay. " 
This  paper  says  that  the  $400  was  paid 
on  the  distributive  share  of  William  Mc- 
Kay's personal  estate  belonging  to  these 
chlldren^aa  etalldreo  of  Spencer  B.  McKay; 
that  is,  on  theirshareas  distributees  in  the 
net  surplus  of  the  personal  estate  of  Will- 
lam  McKay  after  payment  of  his  debts. 
So  the  lawconstrueslt.  Thedebtduefrom 
William  McKay,  as  guardian,  was  a  debt, 
—a  perierred  flduclary  debt,— which  must 
be  paid  before  there  could  be  any  surplus 
fund  for  dletrlbntion  among  distributees. 
The  one  was  going  to  Florence  and  Mamie 
McKay,  as  debts  due  th«n  as  wards  of 
William  McKay.  Their  interest  in  such 
surplus,  after  payment  of  debts,  would  be 
due  them  on  another  ground ;  that  is,  as 
distributees  In  the  net  Rurplns  of  the  per- 
sonal assets  of  William  McKay,  which 
never  vested  In  their  father,  who  died  be- 
fore his  father,  the  said  William.  This  re- 
ceipt, does  not  give  a  bint  that  it  was  paid 
Reuben  Douglass  as  their  guardian  on 
what  was  due  said  infants  from  William 
McKay  as  guardian.  Whatever  may  have 
been  the  intent  or  actual  character  of  this 
payment,  thus  speaks  the  receipt,  and  W. 
H.  McKay 's  deposition  throws  no  other 
light  on  it.  I  do  nut  see  how  it  can  be  al- 
lowed on  this  guardianship  account. 

As  to  tbe  exception  to  the  report  because 
ol  failure  to  allow  a  reccdpt  of  March  7, 


1888,  given  by  Reuben  Douglass,  guardian, 
to  W.  H  .  McKay,  one  of  the  admlnistrn- 
tors,for  9641.45,  paid  as  eight  and  one-half 
fifteenths  of  the  rents,  issues,  and  profits 
of  the  Rachel  Radclitf  land  in  the  Wartbs 
bottom,  and  the  interest  thereon  to  date, 
which  wait  into  tbehands  of  s^d  William 
McKay,  as  guardian  of  Florence  and  Ma- 
mie McKay,  Infant  childroi  of  S.  R.  Mc- 
Kay, deceased,  as  shown  by  a  statement 
made  by  said  William  McKay  in  his  life- 
time, with  a  couiuissioner  of  the  country 
court  as  guardian  of  said  children.  The 
deposition  of  W.  H.  McKay  shows  that,  as 
guardian,  William  McKay  controlled  this 
Radelitt  land,  and  this  reccnptstates  thatit 
was  in  his  bands,  and,  as  the  recdpt  says, 
William  McKay  accounted  to  a  commis- 
sioner tor  what  he  had  received  of  rents 
and  profits  from  it  to  this  amount,  and 
in  payment  of  such  rents  and  profits  tbla 
money  was  in  terms  paid.  Tbebillsought 
to  chai^  William  McKay  only  with  mon- 
eys specifically  coming  from  the  sale  of  the 
land,  and  nothing  else,  and  the  report  on 
which  the  court  decrees  did  not  charge 
rents  and  profits  of  the  land  to  bis  estate. 
This  receipt  was  properly  disallowed  in 
this  account. 

It  is  assigned  as  error  that  the  court 
overruled  an  exception  to  au  answer  filed 
by  Florence  McKay  byhernextfrtend, and 
allowed  It  to  be  filed,  and  decreed  thereon. 
This  answer  alleged  that  Florence  McKay 
was  a  daughter  of  Spencer  R.  McKay,  and 
that  he  died  In  1874,  seised  of  six  and  one- 
half  sixteenths  of  the  Badclitt  farm,  leav- 
ing surviving  him  a  widow,  and  Mamie 
and  Florence  McKay, his  only  children; 
that  afterwards,  her  grandfather,  Doug- 
lass, purchased  two  Interests  ther^n.  and 
caused  them  to  be  conveyed  to  her  and  her 
sister  and  mother,  to  be  held  as  though  It 
had  descended  from  the  respondent's  fa- 
ther; that  said  farm  was  sold  under  decree 
in  a  suit,  wherein  she  and  others  were  plnln- 
tilfs,  and  Simon  Williams  defendant,  and 
that  William  McKay  purchased  It ;  that  re- 
spondent and  her  sister  owned  edght  and 
one-half  sixteenths;  that  William  McKay, 
as  guardian  of  her  sister  and  lierself,  re- 
ceived about  $3,000  for  their  inte  rests  In  the 
proceeds  of  the  sale  of  tbe  farm,  balf  of 
which  belonged  to  her,  Florence;  that  he 
managed  and  controlled  the  farm  for  sev- 
eralyears  beforeltesale.and  received  rents 
and  profits,  for  which  he  made  a  settle- 
ment, and  that  lils  administrators  had 
accounted  with  their  then  second  guard- 
Ian.  Douglass,  for  the  same,  by  paying 
$541.15  on  March  7, 1S83;  but  that  neither 
William  McKay  nor  bis  administrators 
bad  accounted  for  these  proceeds  of.  the 
sale  of  the  farm,  and  that  no  settlement 
had  ever  been  made  of  the  guardianship 
as  to  them.  Theanswer  prayed  thatsuch 
an  account  might  be  taken  and  such  pro- 
ceedings bad  In  this  suit  as  would  protect 
her  Interests,  and  collect  and  pay  her.  what 
was  due  her. 

The  objection  to  this  answer  is  that  It 
could  not  lie  tbe  basis  of  a  decree  for  Flor- 
ence McKay  In  tliis  suit;  that  tbe  bill 
makes  no  raerence  to  her,  further  than  to 
allure  that,  of  tbe  mone^  In  it  speciiSed 
as  paid  to  William  McKay,  one-half  be- 
longed to  Mamie  and  one-half  to  FloroDce 
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McKay;  that»  for  aaght  that  appears  In 
the  bill,  Florence  might  have  been  of  age, 
and  had  no  guardian,  and  tbat  the  money 
might  have  been  paid  to  William  McKay 
an  her  agent ;  tbat  tbe  bill  does  not  Bbow 
she  nad  anyinterert  in  the  suit,  and  she 
Hhoald  not  have  been  made  a  party.  We 
are  told  that  Florence  bad  no  Interest  in 
this  Boit.  and  that  Chapman  t.  Railroad 
Co..  18  W.  Va.  184,  holds  that  "where  it 
does  not  appearln  the  pleadings,  or  other- 
wise In  tbe  case,  that  a  person  has  an  in- 
terest in  the  subject-matter  of  the  suit,  he 
is  nut  a  necessary  party."  Also  Mooeley 
T.  Cocke.7  LeAgh,  22i.  But,  as  to  thlBur:gu- 
nient,  I  think  the  bill  bIiuwb  tbat  she  Is  so 
connected  with  the  matter  as  to  make  her 
a  proi>er  and  necessary  party,  for  the  rea- 
son that  it  states  that  one-half  of  the 
moneyB  paid  to  William  McKay  belonged 
to  Florence  McKay.  When  Mamie  Jtfc- 
Kay  sued  lor  ber  share  in  this  fund,  was  it 
not  necessary  for  her  to  make  ber  sister  a 
party  as  partownerot  a  fand  blunging  in 
common  to  tbem?  Wtrald  not  the  cos- 
tod  i  an  of  tlto  fund  be  JuKtlfled  in  requir- 
ing ber  to  be  made  a  paiiiy  In  order 
that  It  be  determined  what  share  the 
plaintiff  had, — one-half,  one-fourth,  or 
wJmt  share, — so  that  Florencecould  never 
after  demand  a  greater  share  than  that 
treated  by  the  decree  as  hers?  As  to  her 
bdnsT  a  proper  party,  I  have  no  doubt.  I 
did.  hon^erer,  hare  some  doDbt,in  my  first 
Impressions,  whether,  though  she  was  a 
prnper  party  as  incidental  to  relief  to 
Mamie  McKay,  she  could  make  this  suit, 
brought  to  settle  the  account  of  the  guard- 
Ian  of  Mamie  McKay  only,  and  not  aver- 
ring tbat  William  McKay  bad  been  guard- 
Ian  of  Florence,  a  salt  also  to  settle  the 
accoantsoftbegoardlanolFlorence;  b^g 
dtspoaed  to  think  tbat,  as  the  guardian- 
ship of  Mamie  was  distinct  from  that  of 
Florence,  It  not  even  appearing  that  he 
gave  one  bond  as  guardian  tor  both,  If 
that  be  material,  each  had  a  separate  and 
distinct  cause  of  action,  each  aright  to 
claim  distinct  money,  and  that  each  could 
and  must  bring  separate  suits,  though  the 
money  ul  both  came  from  the  same  source, 
and  was  paid  in  solid  sums  to  the  guard- 
ian at  tlie  same  time;  but  other  members 
of  tbe  court  see  no  question  as  to  this,  and 
further  reflection  satisfies  me  that  do  prej- 
udice or  surprise  can  be  done  hy  this  pro- 
ceeding at  least,  and  that  perhaps  It  is 
consistent  with  proper  equity  practice.  It 
is  argued  In  tbe  brief  for  appellants  that 
where  the  equities,  as  between  defendants, 
do  not  arise  out  of  the  pleadings  and 
proofs  between  tbe  plaintiff  and  defend- 
ontK.  there  can  be  no  decree  between  co- 
defendants.  Blair  v.  Thompson,  11  Grat. 
441;  Vance  v.  Evans.  11  W.  Va.  342;  Wat- 
sun  T.  Wigglnton,  28  W.  Va.  534;  Buffner 
T.  KerehlT^.  14  W.  Va.  787. 

There  taare  been  many  decisions  touch- 
ing ttate  matter,  and  It  19  somewhat  dif&- 
cDlt  to  draw  the  exact  line  between  cases 
where  there  should  be  and  those  where 
there  should  not  be  a  decree  between  co- 
defendants.  Bart.  Ch.Pr.805.  Where  the 
plfadings  and  proof  show  no  right  of  the 
plaintiff  to  relief  against  any  defendant, 
thers  cannot  be  a  decree  between  co-de- 
fendants.  Hansford  v.  Goal  Co..  22  W.  Va. 


70;  Hubbard  v.  Goodwin,  3  Leigh,  622. 
But  here  the  case  shows  a  right  to  a  de> 
cree  In  favor  of  the  plaintiff  against  the 
administrators  of  McKay.  It  is  well  set- 
tled that  where  a  case  is  made  out  be- 
tween co-defendants,  by  evidence  arising 
from  pleadings  and  proofs  between  plain- 
tiff cmd  defendant,  it  Is  the  duty  of  acourt 
of  equity  to  make  a  decree  between  co-de- 
fendants in  order  that  such  defendants 
shall  not  be  obliged  to  litigate  such  case 
In  another  suit.  Roots  v.  Salt  Co.,  27  W. 
Va.  483;  Buriew  v.  Quarrler,  16  W.  Va. 
108.  Here  the  proof  between  plaintiff  and 
defendants  shows  clearly  that  William  Mo- 
Kay,  as  guardian  of  both  Mamleand  Flor^ 
ence  McKay,  received  at  the  same  times 
lumpsums  for  thecommon  benefltof  both. 
The  bill  shows  that  he  received  the  same 
sums,  at  the  same  times,  and  from  the 
same  source,  and  for  the  common  benefit 
of  both.  Thus  far  the  pleadings  and  proof 
make  out  a  case  up  to  this  rule,  only  the 
bill  does  not  expresdy  say  that  he  recetved 
this  money  as  guardian  of  Florence,  or 
that  be  was  her  guardian.  Tbe  answer 
of  Florence  avers  these  facts,  thus  brings 
ing  tbem  into  the  record.  When  the  cause 
was  heard  it  was  heard  on  this  answer, 
unreplied  to,  as  the  decree  states,  though 
it  prayed  for  relief.  It  could  have  worked 
no  surprise  to  the  defense,  tor  the  defend- 
ants knew  of  it,  as  exceptions  were  made 
to  it  by  them;  and  after  it  was  filed,  and 
upon  the  bill  and  this  answer,  a  reference 
was  made  to  a  commissioner  to  settle  the 
accounts  of  William  McKay  as  guardian 
of  both  infants,  and  both  accounts  are 
stated  In  the  report  on  which  the  decree  is 
based ;  so  that  the  defense  bad  full  oppor- 
tunity and  time  to  meet  the  case  made  by 
both  the  bill  and  this  answer.  It  worked 
no  prejudice,  but  rather  benefit,  to  the  de- 
fendants, to  close  both  guardianships  as 
to  this  /uud  In  one  suit,  rather  than  put 
tbe  estate  of  McKay  to  the  costs  of  a  new 
suit.  Where,  as  In  this  cause,  nu  surprise 
and  no  prejudice  is  done  by  making  one 
suit  end  all  matters  connected  with  the 
subject-matter  between  all  parties  to  It, 
courts  of  equity.  In  order  to  avoid  multi- 
plicity of  suits  and  protraction  of  litiga- 
tion, should  be  Uberal  In  so  doing.  Each 
case  must  largely  stand  on  Its  own  facts 
in  this  regard.  No  very  certain  rule  can 
be  given  to  suit  all  cases. 

It  Is  assigned  as  error  that  the  amended 
and  supplemental  answer  of  W.  H.  McKay, 
administrator,  was  rejected.  He  bad  be- 
fore filed  an  answer.  There  was  no  expla- 
nation of  why  this  amended  answer  was 
delayed,  or  Its  newfacts  not  incorporated 
into  the  original  answer.  In  Matthews 
V.  Dunbar,  3  W.  Va.  138,  it  was  held  that, 
before  an  amended  answer  should  be  al- 
lowed, the  court  "should  be  satisfied  tbat 
the  reasons  assigned  for  It  are  ccw^nt  and 
satisfactory;  that  the  mistakes  to  be  cor- 
rected or  facts  to  be  added  are  made  high- 
ly probable,  If  not  certain;  that  they  are 
material  to  tbe  merits  of  the  case  In  con- 
troversy ;  that  the  party  has  not  been 
guilty  of  gross  negligunce;  and  that  the 
mistakes  have  been  ascertained  and  the 
new  facts  have  come  to  the  knowledge  of 
the  party,  since  the  original  answer  was 
filed."  To  same  effect,  Wyatt  v.  Thomp- 
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8on,  10  W.  Va.  646;  Tracewell  v.  Bosses,  14 
W.  Va.  254;  and  nptnion  on  page  68  of  26 
W.  Va. ,  In  Storm  t.  Fleming.  This  amend- 
ed answer  was  excepted  to,  because  it 
gave  no  reason  for  delay  In  tiling  It,  and 
contained  Immaterial  matter.  This  amend- 
ed answer  did  aver,  as  new  matter  nut 
contained  in  the  original,  that  William 
McKay,  as  guardian,  expended  large  sums 
for  the  education  and  maintenance  o(  the 
two  wards,  and  claimed  credit  therefor 
against  any  demand  the  wards  might 
have.  The  answer  of  Z.  T.  McKay,  one  of 
the  administrators,  was  allowed  to  be 
filed  by  the  same  order  by  which  this 
aitiraded  answer  was  rolected,  and  the 
cause  was  beard  on  It,  and  it  sets  up  this 
same  matter;  so  that  under  this  answer 
the  estate  could  have  had  the  benefit  of 
such  matter.  Besides,  as  a  part  of  the 
process  of  accounting,  such  expendltares 
could  hare  been  presented  ana  relied  on 
before  the  commissioner.  It  seems  to  me 
tbat  no  predndlce  to  the  defense  arose  from 
this  action  of  tbe  court  as  to  this  new 
matter.  This  amended  answer  sets  up,  aa 
further  new  matter,  the  judgments  above 
mentioned, — that  In  favor  of  William  Mo- 
Kay's  administrators  against  Spencer  B. 
McKay's  administrator  for  $2,614.14,  and 
that  based  on  it  rendered  onasuggeetlon. 
But  these  Judgments  were  set  up  aJmost 
in  the  same  languid  in  the  said  answer 
ol  Z.  T.  McKay,  administrator ;  and  be- 
sides, for  reasons  above  given,  this  matter 
was  immaterial  and  Irrelevant,  and  could 
not  avail  the  defense.  There  Is  no  other 
new  matter  In  the  answer,  and  I  think 
there  Is  no  error  in  its  rejection.  Appel- 
lantscomplaln  that  tfaeyare  charged  with 
compound  interest  after  the  death  of  Will- 
iam McKay.  This  Is  true,  and  It  is  errone- 
ous, because  section  10.  c.  82,  Code  1887, 
provided  for  tbe  charging  of  compound 
Interest  against  guardians  only  during 
thecontlnuanceof  thetrust;  and  section  7 
of  same  chapter  contemplates  that  the 
guardianship  shall  cease  at  the  death  of 
the  guardian.  In  Armstrong  t.  Walkup, 
12  Orat.  608,  it  was  held  that,  where  the 
trust  of  guardianship  is  terminated  by  the 
guardian's  death,  only  simple  interest 
should  be  charged  from  that  event  on  any 
balance  then  Inhiahands.  Garrettv.  Carr, 
1  Bob.  (Va.)  196;  1  Minor,  Inst.  455.  It 
seems  that  it  was  so  before  the  statute. 
Garrett  v.  Carr,  supra ;  Cunningham  v.  Cun- 
ningham, 4  Grat.  48.  An  examination  of 
the  account  shows  that  this  error  preju- 
dices the  defendants  more  than  9100.  I 
note,  besides,  some  Items  in  the  account 
which  I  regard  as  errors  In  Items  of  profits 
charged,  perhaps  Inadvertently.  While  It 
appears  that  William  McKay  died  In  1882, 
tbe  exact  date  does  not  appear.  It  be- 
comes necessary  to  remand  the  cause.  In 
order  that  the  account  may  be  restated 
according  to  the  principles  herein  Indicat- 
ed. Therefore  the  decree  of  the  9th  day  of 
August,  1889,  Is  reversed,  with  costs  to 
appellants  against  Mamie  McKay  and 
Florence  McKay,  and  the  cause  Is  remand- 
ed tor  further  proceedings  according  to  tbe 
prlndples  herein  indicated. 

Sntdbb,  p.,  and  Enolibb  and  Lucas,  JJ., 
concurred. 


Sine  v.  Fox  et  ox. 

{Swpreme  Court  of  AppeaU  of  West  VirgbHa. 
March  10, 1890.) 

Vun>oB  un>  Vendbb— Wabrautt— Hnsnuro  axd 
WlFB— Depiciekot. 

1.  Where  a  husband  unites  with  his  wife  is  a 
deed  coaveyioff,  with  coveaant  of  general  war- 
ran^,  land  of  the  wife  in  which  the  hnshand  has  a 
freehold  estate,  tbe  warranty  in  the  deed  will  not 
bind  the  wife,  but  It  will  be  obligatory  on  the  hus- 
band alone. 

2.  Where  a  vendor  sella  a  tract  of  land  at  a 
speoified  price  without  specifying  in  the  written 
contract  of  sale  the  quantity  olTiandaold,  and  bonds 
himself  to  make  a  good  deed  to  the  purchaser 
therefor,  and  he  afterwards  oonveys  the  land  by 
deed  with  general  warranty,  giving  metes  and 
bounds,  and  describing  the  tract  as  oontainfog  a 
fixed  nomljer  of  acres,  moreor  less,  and  It  is  shown 
by  parol  proof  tbat  at  the  time  of  tbe  sale  the  ven- 
dor represented  tbe  traofe  as  containing  tbe  num- 
ber of  acres  mentioned  in  the  deed,  and  tbat  on  the 
faith  of  this  representation  the  vendee  made  the 
purchase,  and  It  subseauently  is  discovered  that 
the  quantity  conveyed  Is  materially  less  than  tbat 
specified  in  the  deed,  the  vendee  wllL  In  tbe  a!b- 
sence  of  proof  that  tbe  sale  was  one  of  basard,  be 
entitled,  m  a  court  of  eouit^,  to  cotapenaation  for 
the  deficiency  in  tbe  land. 

(^yUdbm  hy  the  Court.) 

Appeal  from  cirentt  court,  Monoiigalia 

county. 

Berkshire  3t  Sturgrlss,  for  app^ant.  P. 
H.  Keck,  for  appellees. 

Sntdbr,  p.  On  March  7,  1876,  Andrew 
M.  Fox  and  WlUlani  N.  Sine  entered  Into 
a  written  contract  by  which  Fox  sold  and 
agreed  to  conveytoSine"acertain  tractor 
parcel  of  land  on  the  waters  of  Jake's  ran, 
near  Mooroavllle.  owned  by  C.  A.  Fox  and 
Andrew  M.  Fox,  and  a  halt  interest  In  the 
wheat  on  said  farm,  owned  by  said  Fox, 
for  the  sum  of  fS.SOO."  Of  this  sum,  S1,000 
was  payable  April  1, 1876,  and  the  reslflne 
in  yearly  payments  of  $600  each ;  the  la^t 
payment  falling  due  on  April  1. 1881.  Sine 
was  put  in  possession  of  the  land,  and  he 
paid  for  the  same,  In  fall,  according  to 
terms  of  hie  said  contract  of  purchase. 
By  deed  dated  April  1, 1876,  the  said  An- 
drew M.  Fox  and  Cassander  A.  Fox.  his 
wife,  conveyed  to  said  Sine  the  said  land, 
with  covenant  of  general  warranty,  set- 
ting out  in  the  deed  the  metes  and  bounds 
of  the  land,  and  stating  the  quantity  to  be 
101  acres, moreorless.  In  September, l8Sf», 
the  said  Sine  filed  his  bill  In  tbe  circuit 
court  of  Monongalia  county  against  the 
said  Andrew  M.  Fox  and  Cassander  A. 
Fox,  his  wife,  in  which  county  the  said 
land  Is  situated,  and  wherein  aJl  the  par- 
ties reside,  alleglnf;  the  foregoing  facts, 
and  averring.  In  addition  thereto,  that  by 
a  recent  survey  he  had  discovered  tbat 
said  tract  of  land,  Instead  of  lOlocres. con- 
tained only  75  or  76  acres,  showing  a  defi- 
ciency of  about  26  acres,  or  one-fourth  uf 
the  whole  area ;  that  at  the  time  of  hts 
purchase  the  said  Fox  represmted  that  the 
tract  contained  101  acres,  bat  he  (Fox) 
would  call  it  100  acres,  and  make  the  price 
9S,500,  being  $85  per  acre,  which  was  the 
full  value  of  the  land ;  that  in  making  said 
purchase  he  believed  the  tract  contained 
101  acres,  and  that  he  Implicitly  relied 
upon  the  representations  of  said  Fox  as  to 
the  qucuildty  and  number  of  acres  In  said 
tract.  Tbe  bill  prays  that  the  defendants 
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may  be  compelled  to  account  for  and  pay 
to  tbe  plaintiff  tbe  value  of  the  deficiency 
in  said  land,  and  for  general  rell^.  There 
was  a  demnrrer  to  this  bill,  wblcb  the 
coart  sustained,  and  thereupon  tbe  plain- 
tiff filed  an  amended  bill,  wherein.  In  addi- 
tion to  the  matters  In  his  original  bill,  be 
averred  that  tbe  contract  between  him 
and  said  Fox  was  a  sale  and  purchase  of 
said  land  by  the  acre  at  the  price  of  935 
per  acre,  and  notaaale  In  gross;  that  said 
land  beloniEed  to  the  wife  of  said  Fox,  the 
same  baring  been  conveyed  to  her  as  a 
part  of  ber  deceased  father's  estate;  that 
raid  Fox  received  the  money  for  eald  land, 
and  Invested  it  In  other  lands  for  the  ben- 
efit of  his  wife;  and  that  she  la  tbe  owner 
of  other  lands  which  are  described  In  tbe 
bin, — and  prays  that  the  defendants  may 
be  compelled  to  pay  him  the  value  of  tbe 
deficiency  in  said  land,  and,  if  necawary, 
tbe  separate  estate  of  the  female  defend- 
ant may  be  made  liablefor  the  same;  and 
fur  general  relief.  Each  of  the  defendants 
answered  tbe  bill;  but.  In  tbe  view  we 
take  of  this  controversy,  it  is  nnneceasary 
to  notice  tbe  answer  of  tbe  female  d^nd- 
ant.  The  defmdant  Andrew  M.  Fox,  by 
his  answer,  admits  that  the  sale  of  the 
land  was  made  to  the  plaintiff  as  allied 
Id  the  bill,  but  he  denied  that  the  sale  was 
by  the  acre,  or  that  he  represented  that 
tbe  tract  contained  101  acres,  or  any  other 
specific  quantity ;  that  neither  be  nor  bis 
wife  knew  tbe  number  of  acres  In  tbe 
tract;  that  tbe  plaintiff,  who  lived  near 
Bald  land,  was  much  more  familiar  with  it 
than  the  defendants,  who  resided  several 
miles  from  It;  that  defendants  reearded 
said  tract  worth  $3,500;  that  they  sold  It 
as  a  tract  for  that  price,  and  neither  of 
them  would  have  sold  it  for  a  less  price, 
regardleaa  of  the  quantity  It  contained; 
that  the  quantity  was  not  In  contempla- 
tion of  the  parties,  and  did  not  enter  as  an 
riemeBt  into  said  contract,  except  as  a 
body  or  parcel  of  land,  in  bulk  or  In  gross. 
This  defendant. further  avers  that  he  bad 
notbing  to  do  with  the  sale  of  said  land, 
except  so  far  as  be  acted  an  agent  or  repre- 
smtatlve  of  his  wife,  to  whom  said  land 
belonged  aa  her  separate  estate.  Oeposi- 
Hons  were  taken  by  both  the  plaintiff  and 
ddendanta,  and  the  defendants  filed  excep- 
tions to  tbe  depositions  of  the  plaintiff. 
On  February  17, 1888.  the  cause  was  heard ; 
and  the  court  sustained  the  exceptions  to 
the  plaintiff's  depositions,  and  entered  a 
decree  dismisslDg  tbe  plaintiff's  bill.  It  is 
from  this  decree  that  tbe  plaintiff  has  ap- 
pealed to  this  court. 

Tbe  first  errorasslgned  is,  thatthecourt 
erroneously  sustained  the  exceptions  to 
the  plaintiff's  depositions.  The  plaintiff 
took  and  filed  the  depositions  of  several 
wltQeesee,  whotestlfied  that,  shortly  after 
the  sale  to  the  plaintiff,  tbe  defendant  An- 
drew M.  Fox  told  them  that  he  had  sold 
said  land  to  tbe  plaintiff  at  $86  per  acre, 
and  that  be  aald  tbe  tract  contained  101 
aerea.  The  defendants  excepted  to  this  ev- 
Idflauenpon  the  ground  that  the  said  Fox 
was  not  the  owner  of  the  land,  but  only 
acted  as  tbe  agent  of  bis  wife  In  making 
the  sale;  that  consequently  bis  declara- 
tions niaide  either  before  or  after  the  sale 
were  incompetent,  and  could  not  affect  bis 


wile,  n  thefaet  assumed  by  the  exception 
was  tme,— that  Is,  If  Fux  bad  no  Intereat 
In  the  land,  and  bad  effected  thesaleelmply 
as  tbe  agent  of  bis  wife, — the  court  properly 
sustained  said  exception,  upon  the  well- 
settled  rule  that  the  declarations  of  an 
agent  do  not  bind  or  affect  his  principal  un- 
less they  are  a  part  of  the  rm  g^tte.  But 
the  facts  in  this  case'plalnly  show  that  the 
defendants  Intermarried  In  the  year  18S2, 
before  the  adoption  of  the  Code  of  1868  of 
this  state,  permitting  the  wife  to  take  and 
hold  lands  as  her  separate  estate.  By  the 
taw  of  this  state  as  it  existed  before  April 
1, 1S69.  the  husband,  by  the  marriage,  ac- 
quired a  freehold  estate  In  the  lands  of  his 
wife,  and  tbe  right  to  the  use  and  posses- 
efon  thereof,  at  least  during  the  Joint  lives 
of  tbe  husband  and  wife.  Laidley  v.  Land 
Co.,  30  W.  Va.  505,  4  S.  E.  Eep.  705.  In  ad- 
dition to  this,  both  the  written  contract 
and  the  deed  by  which  this  land  was  trans- 
ferred to  the  plaintiff  were  executed  by 
Andrew  M.  Fox  in  his  own  light,  and  not 
aa  agent  of  bis  wife,  who  executed  the  deed 
for  herself.  Moreover,  tiie  said  deed  con- 
tains a  covenant  of  general  warranty, 
which,  by  the  express  terms  of  our  stat- 
ute, Is  Inoperative  and  of  no  effect  against 
the  wile.  Section  6,  c.  78,  Code.  If,  there- 
fore, we  bold  that  tbe  said  Andrew  M. 
Fox  Is  not  bound  by  this  covenant,  then 
said  covenant  can  have  no  effect  or  pur- 
pose. All  the  facts,  as  well  as  tbe  form  of 
tbe  transaction,  show  that  tbe  said  Fox 
held  an  Interest  in  aald  land,  and  that  In 
maklngthesale  and  conveyanceof  the  title 
he  acted  for  himself,  and  In  bis  own  right, 
and  not  as  agent  for  bis  wife,  who  acted 
for  herself  In  conveying  the  same  to  the 
plaintiff.  This  conclusion  establlsbed  two 
facts  In  this  can^:  Finst,  that  Cassander 
A.  Fox,  th«  wife,  was  an  improper  party 
to  this  suit,  for  the  reason  that  no  relief 
could  be  decreed  against  her;  secontf, that 
tbe  declarations  of  said  Andrew  M.  Fox, 
testified  to  by  tbe  witnesses  In  this  cause, 
wore  admissible  evidence,  and  the  circuit 
court  erred  in  excluding  the  same. 

Taking  the  facts  proved  by  all  the  evi- 
dence in  this  cause.  It  Is  very  clear  that 
tbe  plaintiff  Is  entitled  to  the  rellttf  prayed 
In  bh)  original  bill.  While,  according  to 
tbe  decisions  of  this  court,  the  sale  here 
cannot  be  regarde<f  as  a  sale  by  the  acre, 
it  is  plainly  a  sale  In  gross  of  a  specified 
quantity  of  land.  Where  avendorby  deed, 
lor  an  entire  sum,  conveys  a  tract  of  land 
by  metes  and  bounds,  stating  therein  tbe 
quantity,  this  on  Its  facels  a  sale  In  gross, 
and  not  by  the  acre;  but,  as  the  specifica- 
tion of  tbe  quantity,  without  any  qnallfy- 
ing  words,  renders  the  deed  ambiguous  ns 
to  whether  it  was  or  was  not  intended  that 
the  vendor  should  warrant  that  there  was 
that  quantity,  the  court  will  admit  parol 
evidence  of  the  circumstances  surrounding 
the  parties, and  thelrsituatlon  at  the  time 
of  tbe  sale,  and  also  their  subsequent 
conduct  in  carrying  it  into  execution. 
Hansford  v.  Coal  Co.,  22  W.  Va.  70;  Cris- 
llp  V.  Cain,  19  W.Va.43S;  Anderson  v.  Sny- 
der, 21  W.  Va.  632.  In  Kelly  v  Riley.  22 W. 
Va,  247,  this  court  held  as  follows ;  "  Where 
a  person  has  made  a  sale  of  land  in  gross, 
at  a  specified  price,  upon  nn  unquullfter' 
statement  that  it  contains  a  d^p' 
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quantity,  or  Hpeclfled  number  of  acres,  it 
will  be  be^6,  prima  fyele,  thtit  the  Tendee 
was  Influenced  to  pay,  or  asreeto  pay,  the 
price  specified  because  of  such  Btatement ; 
and ,  If  1 1  f  8  after  w  ards  eeta  b  llshed  tbat  there 
la  a  deficiency  In  the  quantity  In  excess  of 
what  may  be  rightfully  attributed  to  the 
usual  Inaccnraciea  in  snrr^ng',  the  ven- 
dor, in  the  absence  of'  all  other  proof,  will 
be  presumed  to  have  committed  a  fraud 
on  tbe  rights  of  the  Tondee  by  such  state- 
ment of  thequantlty.and  a  court  of  equity 
will  tor  this  reason  grant  relief  to  tbe  ven- 
dee for  such  deficiency. "  See,  to  the  same 
effect,  Depnev.Sergent.  21  W.Va.  826.  Tne 
plaintiff  testlfledpositiTelT  that  the  defend- 
ant Andrew  M.  Fox  represented  at  the  time 
of  the  sale  that  the  tract  contained  101 
acres,  and  that  on  the  faith  of  this  repre< 
sentation,  and  the  beli^  that  it  was  true, 
he  made  tbe  purchase.  And  the  said  Fox 
does  not  contradict  this  statement,  but 
substantially  admits  Its  truth ;  for  In  an- 
swertotheinqairyas  to  what.  If  anything, 
was  said  at  the  time  of  the  sale  as  to  the 
quantity  of  land,  he  teatlfiw:  **Wtil,  we 
supposed  there  was  101  acres  in  the  tract, 
according  to  Mr.  Price'ssarrey  and  calcula- 
tion of  the  land.  Mr.  Sine  was  satisfled 
with  It.  There  was  nothing  said  about 
any  given  price  i»er  acre.  "*  In  addition  to 
this,  a  number  of  witnesses  testify  tbat 
soon  after  the  sale  Fox  told  them  that  the 
tract  contained  101  acres,  and  that  he  sold 
it  for  about  98B  per  acre. 

IJxran  the  whole  case,  therefore.  It  aeenu 
to  me  that  tbe  plaintiff  Is  entitled  to  com- 
pensation for  the  deficiency  in  theland  pur- 
chased by  him;  but.  as  no  decree  can  be 
renderd  a^calnst  the  female  defendant,  tbe 
bill  should  be  dismissed  as  to  her,  and  re- 
lief granted  against  the  male  defendant 
aJone.  The  decree  of  the  circuit  court  Is 
therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  principles  announced  In  this 
opinion. 

English,  Bbahnon,  and  Ldcas,  JJ.,  con- 
curred. 


Babbett  v.  MoAlijstbb  et  a/. 

(Supreme  Court  of  Appeal*  of  West  T^lnrfnlo. 
Uarch  IB,  1890.J 

OPnOMS— SpEciric  Perforhasob — Pjjmw— 
Statute  of  Frauds. 

1.  A  aDllateral  oootract,  commonly  called  an 
''option,*' proposes  to  sell  laod  forcssb,  "if  paid 
within  fifteen  days."  There  must  be  acceptance 
of  it  within  tbe  fifteen  daya,  and  notice  of  such  ao- 
eeptance  to  the  proposer  within  the  same  period; 
otherwise  the  option  is  at  an  end. 

3.  If  the  proposer  is  not,  within  the  said  period, 
ready  and  aUe  to  deliver  to  the  bolder  of  tbe  op- 
tion a  deed  conveying  the  land,  and  tbe  holder  of 
tbe  option  knows  that  fact,  and  declares  to  the 

firoposer,  within  the  period,  his  willingness  and 
ntention  to  pay  the  purchase  money  simultane- 
ously with  tbe  delivery  of  soch  deed,  and  there  is 
good  reason  to  believe  on  the  part  of  tbe  proposer 
that  though  tbe  holder  of  tbe  opUon  baa  not  actual 
current  money  then  to  pay  or  tender  to  the  pro- 
poser in  pa;m^ut  for  the  land,  yet  he  has  credit 
and  ability  to  {tive  bank-checks,  which  would  be 
hoaored  by  the  time  tbe  deed  can  be  delivered,  but 
wblcb  the  proposer  refuses,  or  tiiat  be  will  have 
the  actual  money  present  for  payment  by  the  time 
tbe  deed  can  be  detlvered.  and  the  holder  of  tbe 
option  has,  within  tbe  pei-iod,  accepted  it  and 


Sven  notice  of  bis  aooeptanoe  to  the  proposer, 
en  tbe  failure  of  ite  bolder  to  pay  or  tender  tbe 

Surobase  money  within  the  period  will  not  lose  to 
Im  tbe  benefit  of  tbe  option,  though  such  pay- 
ment or  tender  was  demawed  of  bim  by  the  pro- 
poser within  tbe  period. 

8.  The  obligation  of  such  proposer  to  deliver 
such  deed  and  tbe  obligation  of  the  holder  of  the 
option  to  pay  the  money  are  mutual  and  depend- 
ent, and  are  to  be  performed  simultaneously. 

4.  A  third  party  who,  with  notice  of  such  equi- 
ty of  the  bolder  of  such  option,  purchased  tbe  land 
from  such  proposer,  takes  It  subject  to  the  rigbte 
of  tbe  bolder  of  the  option,  and  holds  it  in  trust  for 
bim,  and  tbe  latter  may  in  equity  follow  the  Umd 
into  the  second  parohasar's  hands,  and  compel  him 
to  convey  the  land  to  him. 

5.  In  a  Bait  in  equity  against  the  proposer  of 
Bucb  option  and  the  second  purchaser,  the  holder 
of  such  option  may  pray  for  tbe  specific  execution 
of  tbe  contract  by  a  conveyance  of  tbe  land  to  bim 
from  them,  or,  in  the  alternative,  for  tbe  purchase 
money  which  the  second  purchaser  agreed  to  pay, 
and  the  one  or  tbe  other  relief  may  be  decreed  ac- 
cording to  the  circumstances,  or  as  the  plaintiff 
may  elect.  But  in  case  there  shall  be  a  decree,  not 
for  specific  execution,  but  for  money,  the  decree 
must  oe  against  tbe  proposer  in  such  option,  and 
not  against  bim  and  the  seoond  pnrobaser,  or 
against  the  latter  alone. 

6.  la  case  of  aooh  a  deoree  for  moa^,  and  not 
for  specific  exacation,  it  ia  proper  to  hold  the  land 
bound  for  Its  payment,  and  to  deoree  ita  aale  tar 
non<paymenL 

7.  When  an  answer  admits  on  agreement  for 
tbe  sole  of  land  as  alleged  in  tbe  bill,  thourii  It  be 
oral,  the  defendant  must  plead  tbe  statute  of  frauds 
and  perjuries,  or  tbe  answer  must  claim  its  bene- 
fit; otherwise  be  is  held  to  have  admitted  the 
agreement^  and  renounced  the  statute's  benefit. 

8.  If  theonswerdeniesgenerallytbemakingof 
any  such  agreement  as  tbat  alleged  In  tbe  bill,  the 
plaintiff  must  prove  an  agreement  valid  under  the 
statute;  but  If  tbe  answer  admits  an  agreement 
substantially  tbe  same  as  that  alleged  in  tbe  bill, 
and  differing  from  the  agreement  alleged  in  the 
hill  hi  p^nts  not  eeseotial,  the  answer  le  treated  as 
admitting  the  agreement,  and,  unless  the  defenee 
under  the  statute  is  made  by  plea  or  answer,  the 
statute  will  not  avail  the  defendauL 

0.  When  a  party  purchases  land  with  notice  of 
an  equity  in  a  tulrd  party,  in  a  suit  by  such  third 
party  to  enforce  bis  equity,  brought  after  such 
purchase,  such  purchaser  »  a  necessary  party,  if 
relief  by  way  of  sale  of  tbe  land  is  given,  unless  it 
appear  either  that  he  bad  notice  of  the  suit  pend- 
ing at  the  time  of  bis  purchase,  or  that  notice  of 
lit  pendent  had  been  recorded  under  section  IS,  c 
130,  Code  1887,  before  such  purchase. 

10.  It  is  error  to  decree  htnd  to  be  sold  In  which 
a  person  not  a  party  to  the  suit  haa  an  interest, 
legal  or  equitable. 

11.  It  is  error  to  take  a  bill  for  confessed  against 
a  party  proceeded  against  as  a  non-resident,  and 
render  a  personal  decree  against  him  if  be  baa  not 
appeared  in  the  cause. 

{Syllabus  by  the  Cmtrt.) 

Appeal  from  drcntt  coart,  Pocahontas 

county. 

Brown  A  Jaekaon,  W.  M.  MeAlHster^  and 
C.  P.  Jones,  for  appellants.  Knight  A 

Couch,  for  appellee  Barrett. 

Brannon,  J.  In  June,  1887,  Frank  Bar- 
rett brought  this  suit  In  the  circuit  court 
of  Pocahontas  county  against  William  Mc- 
Allister and  others,  alle^ng  In  his  bill  that 
on  April  8, 1887.  William  McAllister,  Sam- 
uel 0.  Tardy,  and  Samuel  0.  Tardy,  Jr., 
owned  a  tract  of  land  In  Pocahontas  coun- 
ty containing  4,711  acres,  composed  of  ser- 
eralcontiguous parcels  conveyed  bya  deed 
exhibited  with  the  bill;  that  on  Aprils. 
1887,  he  entered  Into  negotiations  with 
said  McAllister  and  Tardyp,  through  Mc- 

Digitized  by  VjOOg  IC 


W.V».) 


BABBETT  r.  McALLTSTEB. 


221 


AlllBter.  actlDg  for  himself  and  said  Tardys, 
fur  the  purchase  of  2,600  acres,  part  of  said 
4,711  acres,  and  said  defendants  made  a 
verbal  as:reeincutto  seil  htm  the2,500  acres 
for  41. per  acre,  ball  to  be  paid  In  cash, 
the  balance  In  12niontI]B;  that  McAllister 
furnished  Barrett  with  a  plat  of  the  4.711 
acres,  showing:  the  parcels  composinK  It, 
and  designated  the  2,600  acres  embraced  In 
the  verbal  contract  as  made  up  of  lots  8,9, 
10,  and  11  on  the  plat,  containing,  respect- 
ively. 440,  415,  530,  and  547  acres,  and  so 
much  of  lots  6  and  7  on  said  plat  as  would 
make  np  the  2,500  acres,  by  runnlnfc  a  tine 
from  tlie  most  southerly  comer  of  lot  6  to 
the  eastern  side  of  lot  7,  taking  that  part 
of  lots  6  and  7  on  the  west  of  said  line. 
The  bill  further  allefced  that  Barrett  asked 
that  the  contract  be  reduced  to  writing; 
that  oa  the  SSth  of  May,  1887.BaldMcAIUH- 
ter.  for  lifmself  and  co^wnws,  made  a 
proposition  in  writing,  slsmed  by  McAllls- 
tpr,  to  sell  to  Barrett  2,600  acres  of  tim- 
bered land  In  Pocahontas  county,  mean- 
in;?  the  2,500  acres  above  described,  and 
about  which  said  verbal  negotiations  had 
previously  taken  place,  for  fl.26  per  acre 
cash.  If  paid  within  16  days  after  the  26th 
day  of  May.  1887;  that  after  the  making 
<^  this  proposition,  and  before  its  accept- 
ance by  the  plaintiff,  to-wit,  on  June  6, 
18N7.  McAllister  went  with  plaintin  on  the 
land,  and  pointed  out  the  2,500  acres,  and 
pointed  out  on  a  plat  said  2,600  acres  as 
embraced  within  lots  Nos.  8,  9, 10.  and  11, 
containing  440,  415,  580,  and  547  acres,  re- 
spectively, laid  down  on  said  plat,  and  so 
mach  of  lote  6  and  7  tiiereon  adjoining  lots 
8  and  9  as  would  be  required  to  make  up 
the  2,B00  acres  by  running  a  line  from  the 
most  southerly  corner  of  lot  No.  6  to  the 
eoHtem  side  of  lot  No.  7;  that  after  the 
25th  uf  May,  18K7,  and  before  the  9th  day 
uf  June,  1887.  to-wlt,  on  the  7th  day  of 
June,  18S7,  be  accepted  said  proposition  of 
sale,  and  ootlfled  said  owners  of  his  ao* 
ceptance;  that  on  the  7th  day  of  June  he 
was  ready  to  pay,  and  ottered  to  pay,  said 
ownera  the  purchase  money,  and  demand- 
ed a  deed,  but  they  refused  and  tailed  to  ex- 
ecutesuch  deed,  and  on  thelOth  day  of  June, 
ISST.enteredlnto  a  written  contract,  agree- 
ing: to  sell  to  D.  W.  Hile*  acting  tor  himself 
and  Anthony  Bloom  and  Eli  Bloom,  said 
lots  8,  9. 10,  and  11,  embraced  Id  sadd  con- 
tract of  sale  to  the  plalntltf.  and  lot  7  and 
part  of  lot  6.  If  Hilee  and  Bloom  should  so 
elect,  part  of  which  two  lots  were  also  em- 
braced In  the  sale  to  plalntitt.  The  bill 
further  allies  that  in  the  sale  by  McAllis- 
ter and  the  Tardys  to  Hlle  and  Blooms 
the  vendors  were  to  receive  92.26  per  acre ; 
and  that  said  vendoTS  entered  into  nego- 
tiations with  Ulle  for  the  purchase  about 
the  8th  of  June,  1887.  and  that  McAllister 
and  Tardys  really  agreed  to  sell  to  Ulles 
and  Bloom  on  or  abon  t  the  8th  of  J  une,  be- 
cause tliey  were  getting  one  dollar  more 
from  Hile  and  Bloom  than  from  plaintiff, 
and  that  this  was  the  reason  why  they  re- 
fused to  ke«>  their  contract  with  the  plaln- 
tltf. The  bill  farther  all^eee  that  vrh&i 
nile  began  negotiations  for  such  purchase 
he  had  notice  of  the  contract  between 
plaintiff  and  McAllister  and  Tardys,  and 
that  tbey  conspired  traadulently  to  cheat 
and  defrand  the  i^alntllt  oat  oi  the  land. 


The  plaintiff  alleged  that  be  was  still  ready 
and  willing  to  comply  with  bis  contract, 
and  pay  the  purchase  money,  upon  the  ex> 
ecution  of  a  proper  deed,  and  he  demanded 
the  same,  and  prayed  that  McAllister  and 
Samuel  C.  Tardy  and  Samuel  C.  Tardy. 
Jr.,  be  compelled  to  make  him  a  deetl  for 
the  2,500  acres  of  lund  upon  his  payment  of 
the  purchase  money,  aud  that  defendants 
D.  W.  Hlle,  Anthony  Bloom,  and  Ell  Bloom 
be  compelled  to  Join  In  the  deed,  or.  If  snch 
specific  performance  could  not  be  had,  that 
the  court  would  adjudicate thatthesale  to 
Hile  and  Bloom  was  a  sale  for  the  use  and 
benefit  of  the  plaintiff,  and  that  he  be  de- 
creed f 2,500  uf  the  purchase  money  which 
Hile  and  Bloom  were  to  pay  for  the  laud, 
that  being  the  excess  which  they  paid  over 
what  the  plaintiff  was  to  pay  lor  the  land, 
and  thathehave  a  personal  decree  against 
the  defendants  therefor,  and  against  the 
land  for  payment  thereof.  The  answer  of 
McAllister  denies  the  allegation  of  the  blU 
that  on  April  8, 1887,  he  entered  Into  n^o- 
tlatlons  with  Barrett  for  the  sale  of  2,500 
acres  of  land,  or  that  he  then  made  any 
agreement  to  sell  plaintiff  any  of  said  land 
at  any  price,  or  that  be  furnished  a  plat 
to  the  plaintiff  showing  said  3,600  acres,  or 
designated  the  part  which  would  go  to 
make  up  the  2,500  acres,  or  that  any  line 
was  agreed  on  to  designate  any  certain 
part  which  he  was  willing  to  sell,  He  de* 
nles  that  he  was  ever  required  to  put  the 
alleged  verbal  contract  In  writing,  and 
says  that,  on  the  contrary,  all  that  was 
ever  said  by  plaintiff  was  contained  In  a 
letter  of  May  11, 1887,  In  this  language:  **I 
do  not  want  ao  option,  bat  idmply  write 
me  that  you  will  sell  to  me  at  f  1.25  per 
acre,  it  I  come  before  sold,  and  that  you 
will  hold  it  open  15  days  for  me. "  He  ad- 
mits that  he  wrote  the  letter  filed  with  the 
bill, but  says  thatnobodyof  said  land  had 
been  or  was  afterwards  designated  as  said 
3,600  acres.  He  says  that  when  he  wait 
with  plalntitt  on  the  land  on  June  6, 1887, 
he  told  the  plaintiff  that  any  sale  would 
have  to  embrace  lots  8,  9, 10,  and  11,  but 
that  no  parte  of  lots  6  and  7  was  specially 
designated,  and  no  line  through  them  was 
agreed  ui^bn.  He  denied  that  Barrett,  on 
June  7. 1887,  accepted  the  proposition  con- 
tained In  said  letter,  and  was  then,  or  on 
the  Sth  or  ftth  of  June,  1887,  ready  to  pay, 
and  ottered  to  pay,  the  purchase  money, 
bat,  on  the  contrary,  made  no  tender  of 
any  money,  but  that  he  (McAllister)  said 
to  Barrett  that  It  he  would  tender  the 
money  in  cash  that  he  and  hie  co-owners 
would  make  him  a  deed  before  taking  pos- 
session of  the  money,  and  that  Barrett 
might  in  the  mean  time  deposit  the  mon»' 
in  any  hand  he  saw  fit.  This  answer  ad- 
mits that  on  June  10, 1887,  McAllister  and 
his  co-owners  sold  to  Hile  and  Bloom 
2,514  acres  of  the  4,711  acras  at  $2.25  per 
acre,  but  denied  that  negotiations  for  this 
sale  were  commenced  on  June  8th,  or  that 
any  negotiations  or  saJe  were  made  until 
the  10th  of  June;  and  denied  that  this  sale 
was  the  reason  why  he  did  not  sell  to 

?lalntut.  Samuel  C.  Tardy  and  Samuel  C. 
'ardy,  Jr.,  filed  an  answer  denying  that 
tbey  were  bound  by  the  contract  alleged 
tn  tiie  bill,  Inasmach  as  the  payment  of  the 
money  at  the  expiration  of  15  days  from 
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May  25th  was  a  condition  precedent  to  the 
efficacy  of  the  contract,  and  no  payment 
had  been  made.  This  answer  adopted  the 
said  answer  of  McAUieter. 

Though  D.  W.  Hile.  Anthony  Bloom, 
and  Eli  Bloom  were  not  nerved  with  pro- 
ceea.and  did  not  appear,  but  were  proceed- 
ed againat  as  non -residents,  the  decree  re- 
cites that  the  cause  was  heard  on  the  bill 
taken  for  confessed  against  them.  This 
decree  was  that  the  plaintiff,  Barrett,  re- 
cover of  the  defendants  f 2.500,  with  inter- 
est from  June  10, 1887,  and  costs,  said  sum 
belnfc  the  excess  o(  the  sale  made  to  Hlle 
and  Bloom  orer  the  sale  to  Barrett:  and 
the  decree  provided  that,  on  failure  of  pay- 
ment, the  land  be  sold.  From  this  decree 
McAllister  and  Samuel  C.  Tardy  and  Sam- 
uel C.  Tardy,  Jr.,  took  an  appeal;  and 
since  it  was  Ranted  D.  W.  Hlle,  Anliiony 
Bloom,  and  £U  Bloom  have  appeared  in 
this  court,  and  Joined  the  original  appel- 
lants in  complaining  of  said  decree,  and 
adopt  the  petition  filed  by  said  original 
appellants,  assigning  errors  as  their  own. 

I  here  Insert  the  letter  written  by  Mc- 
Allister to  Barrett,  un  which  this  suit  Is 
based:  "Warm  Springs.  Va.,  May  26,  '89. 
Frank  Barrett,  Esq.—MyDearSlr:  Yours 
of  the  22d  Instant,  mailed  on  the  28d,  Just 
to  hand.  I  hare  heard  from  my  parties, 
and  they  anthortie  me  to  say  that  we  will 
take  one  dollar  and  twenty-five  cents  per 
acre  cash  for  2,500  acres  of  timbered 
land  in  Pocahontas  county,  West  Va.,  if 
paid  within  fifteen  days.  That  will  run  us 
to  the  ith  June  proximo;  so  let  your  par- 
ties know,  and  come  on  at  once.  My  par- 
ties are  not  anxloon  to  sell,  but,  under  my 
advice,  they  have  consented  to  do  so  at 
the  price  named.  There  will  be  no  time  to 
lose.  Write  me  at  once  what  day  to  look 
for  you,  as  I  wish  to  have  my  men  Join  us, 
and  they  reside  in  Lynchburg.  Yours, 
very  truly,  Wii.lum  McAllistkr." 

A  vital  question  Is  whether  the  proposal 
contained  In  the  letter  was,  within  the  16 
days  llmilxd  by  it,  accepted  by  Barrett, 
and  bis  acceptance  made  known  to  McAl- 
lister; for  if  it  was  not  both  accepted,  and 
ttie  acceptance  communicated  to  McAllis- 
ter, the  option  Is  at  an  end.  Weaver  v. 
Burr,  SI  W.  Va.  786,  8  S.  E.  Rep.  743.  This 
question  is  to  be  answered  by  Che  evidence. 
Barrett,  as  he  informed  McAllister  by  let- 
ter, designed  to  sell  the  land  to  others  at 
a  larger  price  than  he  was  paying  tor  it, 
and  said  to  McAllister  that,  but  for  what 
he  expected  to  make,  he  would  not  engage 
in  It.  On  receiving  the  option.  Barrett,  In 
company  with  D.  W.  Hile  and  J.  B.  Walk- 
er, who  resided  in  Pennsylvania,  went  to 
McAllister's  residence  at  Warm  Springs. 
Va..  and  Informed  McAllister  that  he,  and 
the  parties  with  him.  had  come  to  inspect 
the  land,  and  would  buy  it.  it.  on  Inspec- 
tion, It  suited  them ;  and  on  June  4, 1887. 
they  started  to  go  to  the  land,  and  sprat 
several  days  on  the  land  examining  It. 
While  there  they  were  Joined  by  S.  C.  Tar* 
dy,  Jr.  Barrett's  evidence  Is  that  on  the 
erentng  of  the 7th  of  June,  after  examining 
tiie  land,  he  told  McAllister  that  he  was 
satisfied  with  It,  and  would  take  it,  and 
pay  him  the  money  whenerer  he  made  the 
deed ;  and  that  on  the  morning  of  June 
8tb  he  told  McAllister  that  he  was  satis- 


fied with  the  land,  and  was  ready  to  pay 
the  money  when  he  made  the  deed.  On 
June  9th  the  parties  all  went  to  Hunters- 
Tills.  Barrett  states  that  he  asked  McAl- 
lister bow  long  it  would  take  to  get  the 
deed  from  Lynchburg;  McAllister  having 
Informed  him  a  tew  days  before  that  one 
of  the  owners  of  the  land  and  his  wife,  who 
would  have  to  Join  in  the  deed,  lived  In 
Lynchburg,  Va. :  and  McAUisterreplled  that 
he  did  not  know  exactly,  but  he  supposed 
two  or  three  days.  Barrett  proposed  to 
go  to  the  Warm  Springs,  and  remain  there 
until  It  was  settled  up,  and  asked  If  that 
would  be  satisfactory;  and  McAllister  re- 
plied, **  Yes.  ir  every  thing  is  satisfactory ;  ** 
and  Barrett  asked  wfaathe  meant  by  "sat- 
isfactory." and  whether  he  had  not  told 
blm  two  days  before  that  be  was  ready  to 
take  the  land  and  pay  the  money  when- 
ever he  made  the  deed ;  and  that  McAllla* 
ter  then  demanded  that  thecnrrency  should 
be  counted  down  then  and  there,  and  he 
would  give  a  written  agreement  to  make 
the  deed,  and  that  he  (Barrett)  replied 
that  he  did  not  dobUHlneesln  that  way; 
that.  It  he  were  buying  on  time,  an  agree- 
ment to  make  a  deed  when  the  last  pay- 
ment was  made  would  do,  but  he  was 
paying  cash,  and  required  a  deed  when 
tbe  money  waa  paid;  and  that  McAllis- 
ter's reply  was,  **I  know  my  business, 
and  the  trade  is  off. "  McAllister  states 
that,  on  June  9th,  Barrett  asked  himsome- 
thingabouthow  longit  would  take  to  bear 
from  Lynchburg,  and  he  replied  thathedld 
not  know  exactly,  but  thought  It  would 
take  a  few  days;  that  Barrett  said  some- 
thing about  their  executing  a  deed  for  the 
land,  and  about  going  to  tbe  Warm  Sprini^ 
to  wait  for  a  deed  to  be  prepared  and  ex- 
ecuted. McAllister  says  he  said  to  Barrett 
that,  if  everything  else  was  satisfactory, 
and  be  paid  the  money,  they  could  easily 
manage  about  the  deed ;  but  Barrett  said 
he  could  not  pay  the  money,  but  would 
give  a  check  or  checks,  which  McAllister 
refused. 

Just  here  let  us  note  that  both  McAllis- 
ter and  Barrett  concur  that  at  Hunters- 
vllle,  on  J  ane  9th,  after  they  had  inspectud 
the  land,  lAey  talked  about  the  execution 
of  a  deed,  and  how  long  it  would  take  to 
get  it  from  Lynchburg,  and  about  going 
to  Warm  Sprint^  to  wait  until  a  deed 
could  be  prepared  and  execated.  Why  talk 
about  the  execution  of  a  deed.  It  the  land 
was  not  satisfactory?  Why  talk  about 
a  deed,  If  Barrett  bad  not  accepted  the 
option?  The  tact  that  they  so  talked 
about  a  deed  proves  that  Barrett  had  ac- 
cepted theoption.and  Informed  McAllister 
of  It;  Indeed,  this  conversation  about  a 
deed  Is  of  itsedt  acceptanro.  Furthermore, 
McAllister  says  that  Barrett  offered  a 
check  or  checks  In  pigment.  Why  talk 
about  checks  as  payment  had  there  been 
no  acceptance?  Does  not  this  confirm 
Barrett  when  he  says  he  told  McAllis- 
ter that  the  land  was  satisfactory,  and  he 
would  take  It  and  pay  for  it?  McAlllater 
does  deny  that  Barrett  Infonned  blm  on 
the  Stb  or  7th  of  June  of  his  aceeptauce, 
but  he  does  not  deny  that  In  this  conTer- 
satlon  at  HuntersvlUe,  on  the  9tb, Barrett 
stated  to  him  that  he  bad  ioformed  htm 
oH  his  aee^ance  two  days  before,  or  that 
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on  that  day  tae  told  blm  be  would  take 
the  land.  McAllister  himself  states  that 
in  this  Hnntersvllle  conrersation,  on  Jane 
dth,  the  contention  betweox  him  end 
Barrett  constoted  in  this:  that  McAllister 
asked  moner  and  leftued  checks,  whereas 
Barrett  demanded  a  deed  before  payment. 
This  prasapposes  an  acceptance  ol  the 
proposal  by  Barrett,  and  a  knowledge  of 
it  by  McAllister.  Barrett  and  Walker,  oa 
the  9tb  of  June,  went  to  Warm  Sprinss, 
reaching  there  the  same  day,  and  Mc- 
Allister, Hlle,  and  Tardy  started  for  that 
point  together,  but  stopped  over  night  at 
Mountain  Grore.  On  June9th  Barrettlelt 
this  paper  at  McAllister's  residence  at 
Warm  Springs:  "June  flth,  1887.  To  W. 
H.  McAllister,  Warm  Springs,  Va.-^ir: 
ToQ  will  take  notice  that  in  accordance 
with  your  letter  of  May  25,  Id  which  you 
sold  me  2.300  acres  of  land  in  ?ocahoutaa 
county,  W.  Ta.,  at  one  dollar  and  twenty- 
flre  cents  per  acre,  if  thetamewerepaid  for 
by  Jane  9th,  1887, 1  am  here  at  your  place 
of  bofllness,  ready  to  take  the  land  and 
pay  the  mon^  whenever  the  deed  la  made. 
I  will  remain  here  until  6  p.  m .  June  10, 
1887.  Very  resp'Iy,  Frank  Babbbtt."  On 
the  morning  of  June  10th  McAllister  re- 
ceived It.  Both  Hile  and  Walker  say  that 
Barrett,  on  the  morning  of  June  8th,  told 
them  be  had  closed  tbe  contract  with  Mc- 
Allister. For  these  reasons  we  must  say 
that  Barrett,  within  tbe  16  days,  accepted 
this  proposal,  and  communicated  the  fact 
of  his  acceptance  to  McAllister. 

Now  comes  another  important  question 
in  the  cause,  namely,  whether,  though 
Barrett  did,  within  tbe  period  limited,  ac- 
cept the  option,  annh  acceptance  was  un- 
availing, Decaose  he  did  not  within  such 
period  pay  or  tender  the  purchase  money 
for  the  land  when  the  vendors  were  not 
ready  to  deliver  a  deed.  It  is  clear  that 
be  nether  tendered  nor  paid  money.  In 
Weaver  v.  Burr,  supra,  81  W.  Va.  736,  8  S. 
E.  Rep.  748,  there  was  a  difference  of  opin- 
ion In  thte  court  upon  the  question  wheth- 
er, in  such  an  option,  both  acceptance  and 
paym«it  or.  tender  of  purchase  money 
must  occur  within  tbe  period  limited  In 
tbe  option,— three  of  the  judges  holding 
that  there  must,  within  that  period,  be 
acceptance,  notice  thereof,  and  payment, 
or  at  least  tender,  of  tbe  purchase  money ; 
while  Judge  SmrnsB  was  of  opbolon  that, 
when  aecq;>tance  and  notice  occur  within 
the  period,  the  option  becomes  thereby  an 
ordinary  executory  contract,  and  tbe  pe- 
riod limited  is  unimportant;  at  least,  the 
right  to  execution  does  not  alone  depend 
on  that  period.  In  the  present  case  It  is 
clear  that  Barrett  had  no  actual  money 
with  which  to  make  payment,  but  It  hi 
reasonably  coitaln  that  Barrett  could 
and  would  have  paid  tbe  money  by  checks 
which  would  have  been  honored ;  but  it  Is 
also  clear  tha  t  McAllister  rinsed  checks, 
and  demanded  actaal  money,  or  a  tender 
of  actual  mon^.  Walker  says  that  he 
bargained  with  Barrett  to  buy  three-Qfttaa 
of  the  land,  at  f  2.26  per  acre,  and  that  he 
would  give  him  a  check  If  the  title -was 
all  right. 

Itifl  proven  by  theeotfilercrftheCIearfldd 
National  Bank  o(  aearfleld.  Pa.,  that  at 
that  ttmeWalker'a  check  wonld  have  been 
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good  for  (3,375,  which  woald  have  more 
than  paid  McAlllEiter.  The  cashier  states 
that  Walker's  check  bad  always  been,  up 
to  tbe  date  of  bis  dg;>o^tion,  good  for  any 
Gunonnt  for  which  fie  would  draw.  Bar- 
rett asked  McAllister  to  tel^raph.at  Bar- 
rett'sexpensctosaid  bankto learn  wheth- 
er Walker's  t^eck  would  be  good,  which  he 
declined  to  do.  Barrett  says  be  named  J. 
B.  Walker  In  his  request  to  McAllister  to 
so  telegraph,  while  McAllister  and  anoth- 
er witness,  while  admitting  that  such  re- 
quest to  telegraph  was  made,  say  that 
Walker's  name  was  not  moitioned.  It 
would  be  reasonably  expected  that  Bar 
rett  would  name  the  person  as  to  whose 
credit  it  was  proposed  to  telegraph,  but,  if 
be  failed  In  naming  tbe  person,  of  course 
that  would  have  been  made  known  when 
tbe  tel^ram  should  be  drawn,  bad  M(;A1- 
lister  assented  to  tbe  proposition  to  tele- 
graph. On  J  nne  9th.  Barrett  telegraphed 
said  bank,  asking  whether  Walker's  check 
wonld  be  good  for  $3,600,  and  under  date 
of  June  10th  received  reply  from  tbe  bank 
that  it  would  be  good.  Barrett  bad  Clar- 
ence L.  Barrett's  check  for  $2,500.  There 
Is  Bomeevldence tending  to  show  that  Bar- 
rett had  told  McAIllBter  that  this  check 
was  not  to  be  used ;  but  Clarence  L.  Bar- 
rett waa  a  brother  ol  Frank's,  and  was  in 
close  relatione  to  him  In  business,  and  he 
was  interested  in  this  transaction,  and 
had  agreed  to  take  a  fifth  share,  and.  had 
there  been  need  ot  the  check,  it  is  lair  to 
say  that  it  could  have  been  need.  And 
Hlle  went  there  to  buy  and  pay  for  a 
share,  and,  bad  not  a  negotiation  sprung 
up  between  him  and  McAllister  resulting 
in  a  sale  t-o  Hlle,  it  Is  reasonable  to  say, 
as  Hile  was  anxious  to  have  a  share  as 
shown  by  Bloom's  evidence  and  the  fact 
that  be  did  buy  of  McAllister,  and  indeed 
bis  own  deposition,  HUe  would  have  fur- 
nished a  conBiderable  part  of  the  money. 
Barrett  had  told  McAllister  before  this 
that  the  men  whom  he  would  bring  to  see 
the  land  were  the  men  who  woald  furnish 
the  money.  Barrett  In  his  evidence  says 
he  expected  Walker's  check  to  go  direct  to 
McAllister,  and,  In  speaking  ot  his  further 
resources  to  pay  for  tbe  land,  said:  "I 
had  an  arrangement  with  J.  S.  Blackal- 
len,  cashier  of  First  National  Bank,  Gal- 
lipolls,  Ohio,  who  is  and  has  been  a  part- 
ner with  me  In  real  estate  transactiona, 
who  has  and  does  fumlsb  me  with  money 
to  carry  on  my  real-estate  transactions. 
Mr.  Blackallen  Is  a  silent  partner.  I  had 
no  specific  arrangement  with  him  to  fur- 
nish money  In  this  particular  instance, 
but  be  is  interested  with  me  in  this  mat- 
ter. He  has  always  honored  my  checks 
whenever  1  have  written  or  telegraphed 
him  to  do  so.  I  also  have  a  gmtleman 
worth  $25,000,  who  always  indorsed  my 
note  whenever  I  ask  him.  I  also  had  a 
telegi'am  from  tbe  Cleu^eld  Bank  that 
Mr.  Walker's  check  was  good  for  $3,50t). 
From  these  soarces  I  knew  I  could  get  the 
money."  No  showing  Is  made  that  these 
reasons  to  sustain  Barrett's  ability  to 
pay  were  groundless.  And,  in  connection 
with  the  Bnbject  of  Barrett's  ability  to 
pay.  it  la  to  be  added  that  McAllister,  be- 
fore this  transaction,  handled  two  of  Bar- 
rett's checks,  one  for  (600,  and  one  for 
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f20,  wblcb  wer^  dniy  honored.  Thm  I 
think  it  entirely  safe  to  aay  that  Barrett 
was  able  to  obtain  means  to  pay  for  the 
land,  and  that  McAllieter  had  reasons  to 
believe  and  knowttaat  checks  could  heav- 
en him,  it  be  was  wHllnfl:  to  take  them, 
which  would  realise  the  money ;  or,  il  he 
chose  not  to  receive  them,  that  he  knew 
Barrett  could  and  would  have  the  actual 
money  there  by  the  time  a  deed  could  be 
prepared  and  executed  by  him  and  his 
wile,  and  then  sent  to  Lynchburg  to  be 
executed  bySamuei  C.  Tardy  and  wife,  and 
returned  to  Warm  tSprin^.  Barrett  was 
willing  and  anzions  to  pay  by  checks,  but 
McAllister  refused  this  mode  of  paymmt, 
and  demanded  actual  money,  or  at  least 
tender  of  it. 

Wax  Barrett  bound  to  pay  or  tender 
within  the  15  days?  It  is  beyond  ques- 
tion that,  had  Barrett  tendered  money 
on  any  day  within  the  16  days,  no  deliv- 
ery of  a  deed  to  him  could  have  been 
made,  for  not  the  mark  of  a  pen  in  the 
preparation  of  the  deed  had  been  made. 
The  land  was  owned  equally  by  McAllla- 
ter  and  the  two  Tardys.  When  at  Warm 
Springs,  about  to  go  to  inspect  the  land, 
Barrett  told  McAllister  that,  If  the  land 
suited  the  parties,  they  would  pay  for  it, 
and  would  want  tbe  deed  to  take  home 
with  them;  and  McAllister  said  they 
would  haveto  go  to  Lynchburgto  get  the 
signature  of  one  of  the  parties  and  his 
wife;  to  which  Barrett  replied  that  it  was 
out  of  the  way,  and  he  (McAllister)  would 
have  to  get  the  deed,  to  which  McAllister 
a^eented.  Up  to  this  time  it  seems  that 
McAllister,  It  the  option  should  be  accept- 
ed, would  not  stand  on  the  paymmt  of 
money  literally  within  the  time,  for  there 
would  not  likely  to  be  time  enough  from 
then  for  the  trip  to  the  land  and  its  In- 
spection, and  the  return,  and  the  comple- 
tion of  a  deed,  within  the  15  days;  and 
he  must  have  expected  that.  In  case  of  ac- 
ceptance, he  would  ask  a  few  days'  exten- 
sion in  which  to  procure  the  deed,  for  he 
agreed  to  get  the  deed.  The  mattw  he 
was  then  anxious  for  was  acceptance 
of  the  option,  as  he  had  written  Barrett 
to  hurry  and  bring  on  hie  partis.  When, 
therefore,  McAllister  demanded  actual 
money,  and  refused  checks,  though  he  bad 
plenty  of  time  to  forward  the  checks  for 
payment  before  he  could  get  the  deed,  and 
the  checks  if  not  honored  would  not  be 
payment,  and  he  had  yet  the  title  in  his 
keening  ao  that  be  would  not  be  required 
to  deliver  the  deed  unless  the  checks  had 
been  paid, — when,  1  repeat,  he  thus  de- 
manded money,  he  had  no  deed  ready  to 
leliver. 

Could  hederoand  themoney  when  hebod 
no  deed  on  his  part  to  deliver?  He  cer- 
tainly could  not  claim  that  the  money 
should  be  ptdd  to  him  before  the  delivery 
of  a  deed ;  for  that  would  put  Barrett  to 
the  hazard  of  someof  the  partfesfalling  to 
execute  the  deed,  or  ol  Its  being  defective 
In  form  or  effect,  and  of  the  inability  or  re- 
fusal of  McAllister  to  refund.  Could  he  de- 
mand. If  not  actual  payment  of  mon^,  a 
tender?  It  would  Bfiem  that  it  would  be 
doing  a  nseless  thing  to  make  a  tender 
which  eoold  not  be  consummated  by  pay- 
meat,  seeing  that  thevendor  could  not  de^ 


liver  a  deed.  A  tender  was  not  needed  to 
show  willingness  to  pay,  for  acceptance 
had  sbown  that.  It  would  show  ability 
to  pay.  It  la  true,  so  that  the  vendor,  aft- 
er a  tender,  could  not  fear  that  It  was  use- 
less to  go  on  and  prepare  the  eonvearanee. 
It  would  only  show  ability  to  pay,  and 
this,  for  reasons  above  given,  we  think  is 
shown  to  areasonablecertainty.  So  that 
practically,  In  this  case,  all  which  a  mere 
tender  would  show  was  sbown  by  the  fact 
that  Barrett  could  give  solvent  checks, 
which  would  have  been  honored  by  tbe 
time  tbe  deed  was  ready,  or  could  have 
had  the  money  there  by  tbe  time  the  deed 
was  ready.  It  was  Just  as  much  the  duty 
of  McAllister  to  have  a  deed  ready  for  de- 
livery in  his  outstretched  band,  as  for  Bar- 
rett to  have  money  ready  for  delivery  in 
his  outstretched  hand.  Both  hands  must 
be  outstretched  at  the  same  time.  The 
agreement  or  covenant  of  vendor  to  con- 
vey and  ^at  ol  the  vendee  to  pay,  unless 
otherwise  provided  In  the  contract,  are 
mutual  and  dependent,  and  are  to  be  per- 
formed contemporaneously  by  acts  of  the 
two  concurring.  In  volume  2  of  Lomax's 
Digest,  47,  the  law  Is  stated  thus :  "  In  gen- 
eral, where,  in  an  agreement,  therets  no  ex- 
press stipulation  to  the  contrary,  it  Is  un- 
derstood thattbecovenantof  the  puretaas- 
er  to  pay  the  price  of  the  land  Is  depend- 
mt  on  the  vendor's  covenant  to  make  a 
good  title  and  to  convey  the  estate.  In 
such  a  case,  the  obligation  of  tbe  vendor 
on  tbe  one  part,  and  of  the  purchaser  on 
the  other,  are  mutual  and  dependent. 
The  vendor.  In  his  action,  must  make  his 
pturt  of  the  agreement  precedent,  showing 
that  he  has  a  good  title;  and  that  he  has, 
on  his  part,  actually  performed  the  con- 
tract, or  done  all  that  In  him  lay  tor  that 

Purpose. "  Roach  v.  Dickinsons,  9  Orat. 
54;  2  Minor,  Inst. 779 ;  Bunklev.  Johnson, 
80  111.  828,  cited  by  Judge  Sntdrb  in  Weav- 
er V.  Burr,  31  W.  Va.  777,  8  8.  E.  Rep.  743; 
Spindle  V.  Miller.  6  Munf.  170;  Snodflmas 
V.  Wolf,  11  W.  Va.  168. 

It  mas  be  said  that  the  vendee  In  hla  ac- 
tion at  law  against  the  vendor  for  failure 
to  perform  blscontract  must makehls part 
of  the  contract  a  condition  precedent,  as 
well  as  must  the  vendor  in  his  action 
against  the  vendee  for  failure  to  perform 
his  part  of  the  contract,  and  each  mnst 
aver  performance  of  his  part  of  the  con- 
tract, or  tender  of  performance.  Itseems 
that  in  formal  actions  at  law  for  damages 
for  breach  of  the  contract  such  Is  tbe  rale 
of  pleading.  2Lomax,Dig.p.48,  $8;  SRob. 
Pr.  (New)  572,  678.  But  as  Judge  Tucker 
said  In  Jackson  v.  LIgon,  8  Leigh,  186, 
while  in  every  caseof  dependent  covenants 
time  is,  at  law,  of  tbe  essence  of  the  con- 
tract, It  Is  in  equity,  on  general  principles 
otherwise ;  and  It  Is  the  boast  of  equity 
that  It  looks  at  the  substance  of  things, 
r^ardless  of  forms,  and  reUeves  against 
forfeitures  and  penalties  Incommensurate 
to  the  injury  which  the  party  has  done, 
and  where  ample  compensation  can  be 
made.  Could  the  few  days  of  delay  In  tbe 
production  of  the  actual  money  Injure  the 
vendors  here,  especially  as  they  were  not 
ready  to  perform  ?  Can  McAllister ^HuaAd 
in  a  court  of  equity  that  Barrett  forMt 
his  rights  under  this  proposal  tor  man 
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non-payment  at  the  day,  when  he  and 
his  co-owners  wei-e  confeBsedly  not  ready 
then  to  perform  on  their  part,  when  that 
court  of  equity  is  satisfied  that  Barrett 
would  be  able  to  perform  by  the  time 
when  the  other  side  would  be  able  to  do 
so.  and  McAllister  had  solid  reason  tor  be- 
lieving that  he  could  and  would  pay? 
Should  not  a  court  of  equity  treat  both 
parties  as  needing;  a  short  extenRlon,  the 
one  as  well  as  the  other,  especially  when 
the  Tendon  held,  and  conld  continue  to 
hold,  title  until  full  compliance  on  the  ven- 
dee's part?  Upon  the  question  whether. 
In  the  ease  of  unilateral  contracts  or  op- 
tions, time  Is  of  the  vsseoee  of  the  con- 
tract, aud  compliance  as  well  as  accept- 
ance on  the  part  of  the  purchaser  must 
both  take  place  within  the  period,  there  )a 
conflict  of  onthority,  as  shown  In  Pome- 
roy  on  Contracts,  fig  387,  888,— «onle  decls* 
Ions  holdlnff  time  of  performance  as  eswn- 
ttal  In  the  fitrlct  maw  of  the  term ;  otbera 
bohllnff  that  time  In  merely  material,  not 
essential.  In  SmUli's  Appeal,  69  Pa.  St.  474, 
Smith  agreed  to  sell  Reyilure  land,  *'Ray- 
dure  to  have  the  refusal  10  days  from 
date;"  and  It  was  held  that  "time  was  of 
the  essence  of  the  contract,  as  related  to 
the  f>|>tlon,  but  not  as  to  performance." 
See  Belllnsrer  v.  Kitt8.6  Barb. 273.  D'Arras 
V.  Ke.vser,  28  Pa;  St.  349;  Barnard  Lee, 
97  Mass.  92.  See  Jud^e  Snyubu's  opinion 
in  Weaver  t.  Burr.  81  W.  Va.  730,  8  8.  B. 
Rep,  743.  Ponieroy  on  Contracts  (section 
411)  Bays:  **As  already  stated,  time  Is  al- 
wiiyti  ninteiiiil,  even  if  not  essential,  in  a 
unilateral  contract, — e.  /f.,  an  agreement 
to  frive  an  option  to  purchase  or  to  renew 
a  lenne,  and  the  like;  andadelay  by  theone 
to  whom  the  offer  Is  made,  altliouRh  not 
{Treat,  will  beclosely  examined  by  theeoart, 
and.  If  not  fully  explained  and  excused, 
will  prevent  such  party  from  enforcing  the 
stipnliition." 

TIiIh  admits  that  there  may  bean  excuse 
for  non-payment  within  the  time.  Even 
whore  the  option  makes  payment  within 
a  peiioil  the  act  or  evdlence  of  acceptance, 
and  Mtrlet  as  would  bethe  mleaxalnst  the 
Ten<lpe  where  the  vendor  was  capable  of 
exec-utinx  the  contract,  yet  certainly  when 
the  fiict  Is  undeniable,  as  it  is  In  the  pres- 
ent caHe,  that  the  vendors  could  not  per- 
foi-m  within  the  period  by  the  delivery  ofa 
de(*d,  that  fact  is  an  excuse  for  non-pay- 
ment <»r  non-teniler  by  the  vendee,  why 
o  thnraKh  the  form  of  tender  when  that 
tendtr  c<mld  not  he  lawfully  accepted?  If 
Wearer  v.  Burr,  81  W.  Va.  730,  8  S.  E.  Rep. 
743.  la  to  be  construeil  as  holding  that 
tender  within  the  period  stipulated  Is  In- 
dlKi>pnHab1etothe  Ilfenf  thecontract  In  the 
CHKeof  mutual  ami  dependent  covenants  on 
the  tine  Kldetopaypurchasemoney.andon 
the  other  side  to  convey  land,  notwith- 
stnn<llnff  the  vendor  Is  notready  todeliver 
biM  (Icetl.  and  Is  unable  to  do  so  wtthlntbe 
IierliMl,  we  think  It  ffoee  too  far,  and  does 
not  propound  sound  law.  Clause  8.  §  5, 
of  Kyllnbus.  IF  thatcase  is  to  beconstrued 
as  huldlne  that  In  such  a  case  the  pei-son 
who  has  accepted  the  proposal,  and  fflven 
notice  thereof,  cannot  demand  a  deed  to 
Imrrat  him  with  title,  bat  must  pay  or 
tender  the  pnrt-haae  money,  regardless  of 
fal«  right  to  such  deed ;  and  on  failure  of 
v.ll8.E.no.2 — 15 
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such  tender  or  payment  the  option  Is  at  an 
end,  we  do  not  concur  In  that  fea  ture  of  that 
case.  But  certainly,  if  a  court  of  equity 
sees  that  the  action  of  the  vendor  la  In- 
spired by  a  desire  and  purpose,  for  the 
sake  of  a  better  bargain,  to  d^eat  the  ex- 
ecution of  the  contract  by  the  coarse 
adopted  by  him,  the  case  Is  stronger 
against  falm.  Was  a  greater  price  from 
other  parties  the  moving  motive  which  In- 
duced McAllister  to  do  the  unusual  and 
unreasonable  thing  of  refusing  to  take 
checks  and  forward  them  for  collection, 
and  after  their  collection  pass  the  deed? 
Nine-tenths  of  the  business  of  the  country 
is  done  by  checks.  Men  do  not  usually 
carry  thousands  of  dollars  on  trips  Into  a 
wild  country.  He  did  not  demand  money 
from  Hlle,  but  took  from  him  fl.OOO  in  a 
drafton  New  York  ontbesaletohlm.  Bar^ 
rett  swears :  "  On  the  evening  of  June  7th 
I  went  upstairs  to  my  room.  I  had  a  pair 
of  mnccaslnson,  my  room  being  In  front  of 
Walker's,  McAllister's,  and  Ulle'a  room. 
IsawHileand  McAllister  standing  close 
together,  their  face  almost  touching,  talk- 
ing in  a  whlsper.andaslentered  the  room 
they  immediately  stopped,  and  walked 
down  stairs.  Ou  the  morning  of  the  8th, 
after  McAllister  had  Insisted  on  our  stay- 
ing another  day  on  the  land,  and  then  re- 
fused to  go  with  US  upon  it,  Hlle,  Walker, 
and  myself  and  a  guide  started  alone* 
Walker  in  advance,  I  following,  and  Ulle 
behind  me.  After  Walker  and  I  got  over 
the  fence,  Hlle  went  back,  and  stayed  with 
McAllister  about  20or30  minutes.  It  then 
struck  me  something  was  wrong,  and  I 
did  not  want  to  deal  with  Hlle,  and  Mt 
him  out  of  the  transaction. "  Barrett  says 
that,  before  se^ng  Hlle  and  McAllister 
talking  together,  he  had  told  Hlle  the  land 
would  cost  him  three  dollars  per  acre,  and 
had  told  McAllister  to  tell  Walker  and  Hlle 
that  the  land  would  cost  him  (Barrett) 
that.  Hlle  says  that  on  June  9th  he  em- 
ployed an  attorney  to  Investigate  title  to 
the  land  After  McAllister,  at  Hunters- 
Tllle,  had  refused  checks,  and  dnraanded 
mon^,  Barrett  and  Walker  started  to- 
gether for  Warm  Springs,  and  reached  there 
the  eame  day ;  and  later  on  the  same  day 
McAlttnter,  Hlle, and Tardystarted  togeth- 
er tor  the  same  place,  but  stopped  overnight 
at  Mountain  Grove.  Hilesays.  In  hlscrusa- 
exnmlnatlon  by  Barrett:  "There  was  no 
contract  signed  that  night.  There  was  a 
contract  draughted  that  night  at  Mr. 
Dickey's  house,  at  Mountain  Grove, which 
provided  I  was  to  have  theland.lf  Barrett 
did  not  come  up  to  time.  This  was  Thurs- 
day, June  9th.  There  was  no  price  fixed. 
There  was  another  contract.  I  was  to  go 
so  and  so,  in  case  Barrett  did  not  come  to 
time."  He  also  says:  "There  was  near* 
rangement  made  at  Mountain  Grove  for 
the  purchase  of  this  land  of  .McAllister.  If 
Barrett  did  not  take  it,  McAllister  siild  he 
would  negotiate  with  me,  but  would  not 
do  BO  until  he  would  see  If  Barrett  would 
come  to  time.  No  pricewasflxefl  there  for 
the  land.  I  told  McAllister  that  I  had  to 
leave  the  next  day,  and  was  going  home 
the  next  week,  and  to  do  so  I  had  to  make 
the  train  at  Millboroat  8  o'clock  that  day. 
1  had  nothing  to  do  with  the  drawing  of 
that  paper  that  was  dra  wn  there.  I  went 
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to  bed  that  ntfflit.  tbe  9th.  and  McAlltater 
drew  up  the  contract,  and  I  did  not  see  him 
draw  the  contract,  bnt  Buppoee  be  drew 
It.  I  told  McAllister  we  would  hare  but 
a  limited  time  the  next  day  at  Warm 
Springe.  This  waa  tbe  only  obfeet  that  I 
know  of  In  his  drawing  the  contract  that 
ulKbt,— to  UTe  time.  The  next  day  we 
entered  Into  the  contract,  and  fixed  the 

Srice,  and  I  came  home.  I  paid  him  down 
1,000 by  draft  on  New  York."  In  a  re- 
croee-ezamlnation  he  says:  "That  night, 
at  Mountain  Grove,  I  wanted  to  make  the 
train,  and  wanted  to  have  the  outlines  of 
the  contract  so  I  could  get  away,  and  we 
talked  tbe  matter  over,  and  I  went  away 
to  bed.  McAlllstv  drew  tin  paper.  -I 
can't  say  whether  tbe  same  par^  filled  In 
the  blanke  In  the  contract  next  day.  I 
can't  say  whether  It  was  the  same  con- 
tract drawn  tbe  day  before  at  Mountain 
Qrove. "  The  next  morning,  June  10th,  Mo- 
AUtster  sent  for  Barrett  to  come  to  bis  of- 
fice, and  then  said  to  blni  that  he  bad  re- 
ceived tbe  written  notice  left  at  his  resi- 
dence, and  that  be  supposed  If  he  had  the 
mon^  the  day  before  he  stlli  bad  It,  and 
be  was  ready  to  receive  It,  and  wouid  not 
touch  a  dollar  of  it  until  the  deed  was 
ready,  and  he  could  place  It  In  tbe  hands 
of  any  one;  but  Barrett  paid  or  tendered 
oo  money,  but  ottered  to  pay  In  checks, 
•demanded  a  deed,  and  stated  that  he 
would  be  ready  to  pay  when  the  deed  was 
ready,  and  delivered  McAllister  thefollow- 
InR  writing:  "I  say  to  W.  M.  McAllister 
that  I  will  pay  him  98.125.00  Incurrencyat 
anytime  that  tbedeed  Is  made.  I  am  here 
at  Warm  Springs,  ready  to  pay  the  money 
whenever  the  deed  is  made.  I  further  say 
that.  If  Mr.  McAllister  has  any  doubts 
about  tbe  money  being  ready,  be  can  tele- 
graph to  tbe  county  National  Bank  of 
Clearfield,  Pa.,  and  see  If  tbe  money  Is  in 
bank,  and  whether  It  will  be  paid  on  check 
or  not.  I  was  here  at  Warm  Hprings  on 
the  9tb  of  June,  1887,  €Uid  served  notice  on 
McAllister  to  that  effect.  Frank  Bar- 
rett. "  McAllister  called  attention  of  by- 
standers to  tbe  fact  that  Barrett  had  no 
money,  and  aald  to  Hlle,  who  was  on  the 
office  porch,  as  Barrett  swears:  "Come 
on,  and  we  will  finish  up  our  agreement. " 
But  McAllisterdenlesthle.andsaysthat  be 
said  to  Hlle,  **Now,Mr.  Hlle,  I  am  ready  to 
talk  with  you ; "  which  shows  that  be  bad 
had  a  previous  talk.  He  sold  the  land  to 
Hlle  at  92.25  peracrethatsameday.  What 
other  conclueiOD  can  we  reach  than  that 
McAlllatOT  formed  the  opinion,  or  had  tbe 
knowledge,  that  be  could  sell  to  Ulle  for  a 
greater  price  than  Barrett  was  to  give, 
and  that  Hile  learned  he  could  buy  of  Mc- 
Allister lower  than  he  could  of  Barrett, 
and  that  McAllister  was  quick  to  exact 
prompt  tender  of  actual  money,  and,  on 
failure  of  tender,  to  declare  the  option  at 
an  end,  and  sell  to  Hile,  thus  realising 
f 2,500  more  than  bewonid  byconaummat- 
ing  tbe  contract  with  Barrett?  A  court 
of  equity  111  performs  Its  function,  under 
these  circumstances,  to  turn  Barrett  from 
Its  door. 

Another  point  made  by  appellant  Is  that 
the  contract  is  so  indefinite  In  the  descrip- 
tion of  the  land  as  to  be  Incapable  of  ape* 
dflc  performfuice.  The  letter  of  proposal 


does  not  describe  tbe  land  further  than  as 
''2,600acresoftlmberedland  InPocabontas 
county, "  evidently  referring  to  a  previous 
negotiation.  Tblslettercalledfortlmbered 
land,  and  It  does  not  appear  that  McAUls. 
terand  bis  co-owners  owned  any  other  tlm- 
bOTed  land.  And,  again,  the  a^preemoat  by 
whleb  McAllister  and  bte  co-ownora  sold 
tiie  land  to  Hlle  deflnes  the  iMid,  and  the 
bill  charges  that  It  Is  the  same  land  which 
McAllister  and  his  co-owners  sold  to  Bar- 
rett, and  the  answer  does  not  deny  It,  and 
Hlle  sayv:  "Tbe  lands  we  bought  were 
the  same  lands  we  were  looking  over  and 
examining. "  Barrett's  evidence  Is  that  by 
a  verbal  contract  In  April,  1887,  McAllister 
described  the  aem  aalylngon  Oaulcy 
mountain  and  head^watera  of  Oaaloy  and 
Elk  rivers,  and  that  they  went  over  tbe 
land,  and  McAllister  pointed  out  the  land 
he  was  s^Ung  at  lots  designated  on  said 
plat  as  lots  numbered  8,  9, 10,  and  11,  con- 
taining 440,  416,  580,  and  647  cures,  respect- 
ively, and  a  sufficient  quantity  of  lota  6 
and  7  to  make  In  the  af^regate  3,600,  by 
running  a  line  ^m  the  most  soatberly  cor- 
ner of  lot  6  to  the  eastern  side  of  lot  7. 
Walker  says  the  land  in  question  on  tbe 
plat  was  lots  8,  0. 10,  and  11,  and  parts  of 
6  and  7;  and  that  McAllister,  while  they 
were  at  Gibson's  engaged  In  Inspecting 
the  laud,  laid  tliis  plat  down  on  the  porch, 
and  pointed  out  uiese  lots,  and  marked 
them.  Mile  says  hesaw  the  platspread  on 
the  porch,  at  Uibson's  several  times,  but 
can't  si^  whether  the  land  was  pointed 
out  or  not,  and  that  they  had  It  and  iu- 
spected  It  on  the  land.  So  do  the  guides 
say.  Hlle  says  be  has  no  recollection  of 
lots  2  and  6  bdng  mentioned,  but  that  Mc- 
Allister was  to  sell  lots  K.9.  10,  and  11.  and 
enough  of  lots  6  and  7, to  makeS,600  acres. 
Olbson  says  that  be  was  asked,  while  Mo- 
AlUster,  Barrett,  and  others  were  present, 
to  show  tbe  four  back  lots,  and  on  the 
ground  told  them  that  a  line  cutting  off 
the  timber  land  would  run  through  lots  6 
and  7  and  a  comer  of  4.  A  plat  showing 
the  subdivision  of  the  4,711  acres  Into  lots 
numbered  was  present,  and  used  In  the 
whole  transaction  of  this  inspection  of  the 
land,  beyond  question.  That  plat  maile 
tbe  land  certain,  except  thellne  taking  off 
lots  0  and  7  enough  to  make,  with  tbe 
other  lots,  2.500  acres,  which  could  be 
done  by  protraction.  McAllister  admits 
that  lots  8,  9, 10,  and  11,  as  defined  on  the 
plat,  were  to  go  In,  and  eaye  the  balance 
was  to  come  from  lots  6,  7,  2,  and  6,  bnt 
denies  that  any  such  line  through  6  and  7 
as  Barrett  specifies  was  agreed  upon.  Bar* 
rett  and  Walker  say  that  McAlllHter  pro- 
posed that  parts  of  lots  2  and  5  go  in.  but 
that  Barrett  declined,  as  they  did  not  con- 
tain good  timber.  Now,  as  to  tbe  ques- 
tion of  the  legal  certainty  of  the  contract, 
the  statement  of  tbe  bill  is  that  the  letter 
offered  to  sell  **  2,600  acres  of  timbered  land 
In  Pocahontas  county."  So  far  we  have 
a  writing  to  prove  tbe  offer,  but  Jnst  what 
land  and  its  boundaries  the  letter  does  not 
say,  but  tbe  bill  further  avers  that  the  fur^ 
ther  agreement  was  that  tbe  land  was  rep- 
resented on  a  plat,  and  that  It  was  com- 
p<Med  of  lots  as  thereon  numbered  8,  ft.  10, 
and  11,  containing  440,  416,  680,  and  547 
acres,  respective,  and  m  much  of  lots  Nus. 
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6  and  7  as  laid  down  on  said  plat  aa  woold 
make  the  aggregate  2,600  acres,  "by  run- 
ning a  line  from  the  mosteoatherly  comer 
of  lot  No.  6  to  the  eastern  side  of  iot  No. 
7.  taUns  that  part  oi  lots  fl  and?  lying  on 
the  west  of  aala  line. "  This  Is  sufficient, 
«o  far  an  mere  certainty  or  deflnltencss  of 
descrlpUon  of  the  land  Is  concerned.  The 
lotsaredefinedontheplat.  Some arespeel- 
fied»  and,  as  to  running  the  line  through 
lots  6  uid  7,  that  could  be  done  by  survey, 
or  even  by  a  surveying  Instrnment.  It 
could  be  made  certain,  and  In  law  therefore 
Iscertaln.  Id  eNtnmeatqaod  eatamnddi 
pote&t.  It  only  remained  to  prove  the 
matter  so  setfortb  tn  the  bill.  With  proof 
of  these  allegations  the  plaintiff  would 
have  proven  a  contract  legally  certain, 
outside  the  statute  of  frauds;  and  there- 
fore we  pass  from  the  question  of  the  cer- 
tainty of  the  contract,  with  the  remark 
that  tb^e  was  evidence,  as  stated  above, 
to  prove  Bucb  a  contract. 

we  turn,  then,  to  the  statute  of  frauds. 
It  1b  not  in  any  manner  relied  upon  in 
^ther  answer,  but  Is  relitxl  on  in  argument 
here;  thereby  asserting  that  oral  evidence 
cannot  be  admitted  to  supplement  the  let- 
ter to  prove  a  description  of  the  land,  how- 
ever certain  that  description  may  be  made 
by  sQcli  evidence.  There  are  respectable 
autborlties  to  show  that  oral  evidence 
may  be  beard,  where  there  is  a  writing  to 
to  attest  Jie  fact  of  sale,  to  apply  that 
writing  to  the  subject-matter  contem- 
plated by  it;  In  other  words,  to  prove 
what  land  was  referred  to  In  It,  and  thus 
Identify  It.  Colerlck  v.  Hooper,  8  Ind.  S16; 
Waring  Ayres.  40  N.  7.  867;  Hurley  v. 
Brown,  96  Mass.  546:  Scanlan  t.  Oedded. 
112  Mass.  16;  Fowler  t.  Redlean,  52  111. 
406;  Prater  v.  Miller,  8  Hawks,  628;  Fish 
T.  Bobbard.  21  Wend.  661.  In  Preston  t. 
PreBtbn,  96  U.  S.  200,  Mr.  Justice  Field 
sayn  that  it  is  a  familiar  rule  that  a  con- 
tract which  a  court  of  equity  will  specifi- 
cally enforce  must  be  certain,  and  "the 
certain^  required  has  reference  both  to 
the  description  of  the  property  and  the  es- 
tate to  be  couTeyed.  Uncertainty  as  to 
^^er,  not  capable  of  being  removed  by 
extrinsic  evidence,  Is  fatal  to  any  aolt  for 
a  spedflc  performance. "  In  Creigh  t. 
Bogss,  19  w.  Va.  240,  a  mistake  was  made, 
notia  reducing  the  contract  to  writing, 
bat  fn  the  suppoiAtion  that  the  boundary 
wonld  Include  a  mlll-alte,  and  upon  the 
discovery  that  It  did  notincludeltthe  par- 
ties agreed  verbally  to  so  change  the 
boundary  as  to  Include  It,  and  a  plat  was 
made  by  a  surveyor  of  the  boundary  In- 
cluding the  mill-site,  and  thedefendant  ad- 
mitting the  mistake  and  its  correction  or- 
ally jyet  raised  thestatuteof  frauds  against 
a  bill  filed  by  the  purchaser  to  enforce  the 
contract  with  the  verbal  alteration ;  and 
this  conrt  held  that  specific  performance 
should  bedecreed.  In  Mathewsv.  Jari-ett, 
SO  W.  Va.  415,  in  delivering  the  opinion, 
Judge  Sntdbb  says:  "Extrinsic  evidence, 
howcTer,  Is  only  admissible  to  a  very  lim- 
ited extent,  and  for  purposes  well  defined 
and  Hmlted.  It  cannot  be  used  to  supply 
any  del«:t  or  omlBSlon  In  the  terms  m  the 
wnttem  contract.  It  la  strictiy  confined, 
tn  eases  where  no  fraud,  mistake,  or  other 
eqidtable  latddoit  of  a  similar  character  la 


alleged,  to tbef unction  of  explana tlon ,  and 
of  exhibiting  the  surrounding  clrcun^ 
stances,  in  the  same  manner,  and  only  to 
the  4ame  extent,  that  such  evidence  is  per- 
mlsAble  In  the  Interoretation  of  all  other 
writtni  Instmrnenu."  See  eases  there 
cited.  See,  also,  WooUam  v.  Heam,  2  Lead. 
Cas.  Eq.  1020  Though  the  fact  of  a  sale  is 
proven  by  a  writing.  I  am  not  dispoRed  to 
go  very  far  In  admitting  oral  evidence  to 
define  the  land  sold,  where  the  writing 
does  not  define  It;  and,  bad  the  statute  of 
frauds  been  pointedly  pleaded,  X  would 
think  this  evidence  not  admlaidble.  The 
answer  does  not  set  up  the  statute  of 
frauds  as  a  defense.  It  does  not  say  there 
was  no  such  contract  as  that  pleaded  in 
the  bill,  but,  on  the  contrary,  It  admits 
the  letter,  and  says  that,  while  Inspecting 
the  land  under  the  oOer  contained  In  this 
letter,  McAUIater  said  to  Barrett  *'that 
any  sale  he  wonld  make  wonld  have  to 
embrace  lots  8,  0, 10,  and  11,  but  no  liart 
of  lots  6  and  7  was  specially  designated, 
and  no  line  through  them  agreed  upon ; 
tiius  admitting  the  oral  agreement  identi- 
fying the  land,  except  as  to  the  line  through 
lots  6  and  7.  The  whole  body  of  the  agree- 
ment, except  In  this  respect.  Is  admitted. 
It  la  argued  here  that  the  answer  is  such  a 
dmlal  as  requires  the  plaintiff  to  prove  a 
contract  vaud  under  the  statute,— that  Is. 
by  writing,— without  the  answer's  raising 
that  defense;  and  we  are  cited  to  Kay  v. 
Curd,  6  B.  Men.  100;  Bank  v.  Root,  8 
Paige,  478;  Wynn  v.  Garland.  19  Ark.  23; 
Small  v.  Owlngs,  1  Md.  Ch.  863;  and  other 
cases.  An  examination  of  these  cases 
shows  that  In  most  of  them  Ote  answer 
wholly  denied  any  contract  as  all^:ed  In 
the  bill.  Kay  v.  Curd  Is  a  case  where  the 
statute  was  pleaded.  Others  were  cases 
where  there  was  Sk  material  and  essential 
difference  between  the  contract  alleged  in 
the  bill  and  that  admlttea  In  the  answer. 
Wheresnch  Isthecane,  thecase  la  asthough 
the  answer  bad  wholly  denied  the  making 
of  the  contract.  It  must  be  a  difference 
essentially  affecting  the  contract.  Har- 
ris V.  Knlckerbacker,  6  Wend.  638.  Here, 
then,  is,  to  repeat,  an  admlaalon  of  an 
agreement  tn  sell  wholly  four  lots,  MUd 

Barts  of  6  and  7,  and  only  the  particular 
ne  through  these  two  lots  is  controverlr 
ed.  It  is  settled  law  that  If  the  defendant 
admits  the  agreement,  but  relies  on  the 
statute  as  a  defense  In  bis  pleadings,  he 
can  protect  himself  from  a  decree  of  spe- 
cific periormance,  notwltbstanding  his  ad- 
mission of  the  agreement;  butlf  he  admits 
the  agreement. bntneltber  pleads  the  stat- 
ute, nor  relira  on  It  In  bis  answer,  he  is 
deemed  to  have  renounced  the  benefit  of  It. 
Where  the  bill  alleges  an  oral  agreement, 
and  the  answer  denies  it  generally,  It  can- 
not be  proven  bv  oral  evidence.  Browne, 
St.  Frauds,  $§  508,  510,  510a;  WooUam  v. 
Hearn,  2  Lead.  Cau.  Eq.  979  ;  2  Minor, 
In»t.  776.  Treating  the  answer  as  a  sub- 
stantial admisfilon  of  the  agreement  as 
laid  in  the  bill,  and  the  statute  not  having 
been,  pleaded  or  relied  on  In  the  answo** 
the  statute  of  frauds  Is  not  a  d^ense. 
Fleming  v.  Holt,  12  W.  Va.  143. 

Another  consideration  not  without 
welffht,  touching  the  matter  ol  certainty 
of  description,  is  this,  that  P^Jt^smi* 
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tellef  tn  the  alternative,  that  is,  eltherfor  a 
eoiiTeyanceof  the)and,nr,i!  thatcoutd  not 
be  had,  that  thecourt  would  decree  that  the 
bale  made  by  McAllister  and  the  Tardysto 
Ulle  and  Bloom  was  for  hia  use  and  ben- 
efit, and  that  he  be  decreed  92.500,  the  ex- 
cess ot  purchase  money  which  Hlle  aAd 
Bloom  paid  over  what  Barrett  was  to 
pay,  and  so  the  court  decreed.  This  Is  en- 
tirely coDSlatent  with  equity  practice.  On 
the  eiiecutton  otacontract  of  sale  ot real  es- 
tate.the  vendor  becomes  tmateefortheTen- 
dee,  and,  If  be  sells  snbsequently  to  a  third 
person,  the  proceeds  will  be  affected  with 
The  trust,  and  the  vendee  Is  entitled  to  re- 
quire that  they  shall  be  paid  over  to  him 
in  lieu  of  the  estate  which  had  been  placed 
beyond  his  reach.  Such  relief  Is  based  un 
the  well-settled  and  reasonable  rule  that 
one  J^erson  whose  property  is  wrongfully , 
eon  verted  Into  money  maywalre  the  tort/ 
and  wni  then  be  as  mncb  bound  by  and  en- 
titled under  the  contract  as  il  made  with 
his  consent.  Seton  v.  Blade,  2  Lead.  Cas. 
Eq.  1154;  and  on  page  477  of  25  W.  Va.,  in 
opinion  In  Ballard  v.  Ballard,  2  Pom.  fiq. 
Jur.  §591.  It  1b  clear  that  when  Hlle  and 
Bloom  purchased  of  McAllister  and  Tar- 
dys,  Hiie.  who  acted  for  blmsdf  and  Bloom 
In  purchaslnfc,  had  fall  notice  of  Barrett's 
eqQlty.aad  notice  tu  him  was noticetothe 
Blooms,  as  be  acted  as  th^r  asent.  Ferry, 
Trusts,  §  222;  Bump.  Fraud.  Conv.  405. 
Ell  Bloom  says  he  knew  of  Barrett's 
rights,  and  expected  a  lawsuit.  Walberls 
not  a  party.  It  Is  complained  of  as  an  er- 
ror. A  month  after  Barrett's  acceptance, 
in  July. 1887.  he  purchased  of  Hlle  a  fourth 
Interest  In  the  land,  as  shown  In  evi- 
'  dence.  To  meet  this  point.  It  Is  claimed 
that  he  Is  a  pendente  lite  purchaser,  and 
need  not,  therefore,  be  a  party.  This  was 
abaolutelysoatcommonlaw.but  the  com- 
mon-law rule  Is  greatly  changed  by  sec- 
tion 18,  c.  189,  Code  1887,  requiring  notice 
ottte  pendens  to  be  recorded.  Arnold  v. 
Casner.  22  W.  Va.444;  Zane  v.  Fink,  18  W. 
Va.  ftlffl;  Lynch  v.  Andrews.  26  W.  Va.  751, 
756.  If  relief  by  way  of  sale  is  souRht,  and 
such  relief  was  given  here,  hels  a  necessary 
party.  His  notice  of  Barrett's  e«iulty, 
however  well  established,  would  not  give 
him  notice  of  the  suit;  and  the  decree  sell- 
ing the  land  would  not  bind  him,  nor  es- 
top him  from  setting  up  his  Interest,  how- 
erei'  much  that  notice  of  Barrett's  equity 
might  affect  hia  title  in  a  suit  brought 
against  him  to  subject  It  to  that  right. 
If  relief  were  by  way  of  specific  perform- 
ance byconveyanceof  thelund.If  the  plain- 
tiff chose  to  risk  It,  I  think  he  might  take 
a  decreewlthout Walker's  presence.  There 
is  no  showing  that  Walker  had  notice  of 
this  suit,  or  that  a  notice  ot  Ua  pendens 
had  been  recorded  when  he  purchased. 
There  was  a  decree  to  sell  the  land  In 
which  Walker  owned  a  fourth  interest, 
and  this  was  error,  he  not  being  a  party. 
Donahue  v.  Fackler,  21  W.  Va.  124.  He 
must,  by  proper  pleading,  be  made  a 
party  when  the  cause  goes  back  to  the 
circuit  court.  Again,  a  personal  decree 
was  entered  against  McAllister,  the  Tar- 
dys,  Ulle,  and  the  Blooms,  although  the 
said  Hlle  and  Blooms  were  proceeded 
against  as  non-residents.  This  was  er- 
ror.  O'Brien  t.  iStephens,  11  Grat.  610; 


Mahany  v.  Kephart,15  W.Va. 609  Again, 
it  was  error  to  render  a  personal  decree 
against  'Hiie  and  Bloom  for  money. 
That  decree  should  have  been  against  Mo- 
Allistier  and  the  two  Taxdys.  While  eq- 
uity may  follow  the  land  into  the  han^ 
of  Hlle  and  Bloom,  because  they  were  pur- 
chasers with  notice  of  Barrett's  right,  yet 
ther^  wasno  such  contractual  relation  be- 
tween Barrett,  and  the  said  Hlle  and 
Bloom  as  to  warrant  a  monej-  decree 
against  them.  The  decree  to  reversed, 
with  costs  to  appellants,  and  the  cause  Is 
remanded  for  further  proceedinj;^,  as  Indi- 
cated In  this  opinion,  and,  further,aecord- 
ing  to  the  principles  and  practice  sovera- 
ing  conrcs  of  equity. 

Snvdrr.  p.,  and  Lucas,  J.,  concurred. 
Enousb.  J.,  absent. 


^DCUFF  V.  COHROTBERS  Ot  al. 

{Supnme  Court  of  Appenlg  of  Weat  Finrinta. 
March  U,  ISML) 

EquiTr  —  pLunme  —  Obobs-Bill  —  Dbcbhs  Ba< 

TWEXN  CO-DErEMDl.nT8. 

1.  Where  an  ameaded  answer  Is  filed  by  r  do- 
fendaat  in  the  nature  of  a  crosa-biU,  praying  af- 
firmative relief,  sach  amended  answer  ibouM  be 
confined  to  the  msttera  conUUnod  In  tbe  ori^nal 
bill  and  aoswer,  and  sboald  not  iDtrodnce  new  and 
different  matters  not  embraced  therein. 

2.  Ibere  can  bono  decree  between  oo.defend- 
•nts,  nnlew  the  eqnltlei  between  ttae  defendants 
arise  out  of  tbe  pleadings  and  proofs  between  the 
plaintiff  and  deiendantB. 

S.  There  can  be  no  decree  between  co^efend- 
anta  where  there  Is  no  decree  in  favor  of  the  plain- 
tiff. 

4.  A  case  in  which  tbe  amended  aaiwer,  filed 

in  the  nature  of  a  cross-bill,  alleges  new  matter, 
wbicb  constitutes  a  clear  departure  from  the  is- 
sues and  purposes  of  tbe  original  salt*  and  ahoold 
have  been  rejected.  • 
iSyUabm  by  Oi€  Court) 

Appeal  from  circuit  court,  Ohio  county'. 

Okey  Johnson  and  Berkshire  dt  Stiincif^t 
for  appellant.  P.  H.  Keek^  tor  appellee  M. 
A.  Poundstone. 

Enolibh,  J.  This  case  was  before  this 
court  upon  an  appeal  obtained  hyMary  A. 
Poundstone,  and  was  decided  ontlieSth  dny 
ot  April.  1884,-a  report  of  which  detisioa 
appears  In  S3  W.  Va.  734.  Richard  R.  Rad- 
clitt  claimed  In  htsbftl  filed  insald  suit  that 
be  formed  a  partnership  with  Ueorge  W. 
Poundstone,  a  resident  ot  the  state  of 
Pennsylvania,  for  the  purpose  of  buying 
and  selling  coal  on  the  Monongahela  and 
Ohio  rivers,  In  the  state  of  West  Virginia 
and  other  states  bordering  on  the  Ohio 
river,  agreeing  that  they  would  furnli^h 
equal  amounts  ot  money  to  conduct  said 
business,  and  share  equally  In  tbe  profits 
which  might  result  from  the  same,  which 
business  was  to  be  ronducted  tn  the  name 
of  said  Richard  S.  Radcllff,  and  was  to  be 
managed  by  him;  that  at  the  time  Raid 

{tartnership  was  formed  said  RadclllT  was 
ndebtcd  to  said  George  W.  Poundstone 
and  Mary,  his  wife,  in  the  sum  of  fA.240.  ev- 
idenced bya  promissory  note  madeby  eald 
Radclitf  and  John  W.  Corrothere,  dated 
the  10th  day  ot  June,  lf^2,  and  payable  to 
the  said  George  W.  Poundstone  and  Mary 
A.  Poundstone,  one  jeBF,.jdteri  Uie  data 
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thereof,  for  the  lald  sam  of  98.240,  said 
Jufan  W.  Corrothen  belnff  the  aeeority  on 
eaid  note.  It  was  therefore  agieed  that 
eaid  Radeliftehoald  supply  fonde  to  theeald 
Poandstone,  to  be  by  tbe  latter  put  In 
said  copartnership  basinesa,  and  that  the 
one-half  of  the  money  or  capital  so  ad- 
vanced and  patlntosald basinesa byplain- 
tifl  abonld  be  charged  afcaioat  saldpromis- 
aory  note,  uid  credited  thereon  as  pay- 
raoitH,  either  In  part  or  in  full,  accordlnj?  to 
the  amount  of  said  payments,  of  which 
agreement  said  Mary  A.  Poundstune  bad 
full  notice. and  concurred  thereln.and  con- 
sented to  said  arrangement,  and  expressly 
ajcreed  that  all  mon^  so  lamfshed  to  her 
eald  basband  by  plaintiff.  In  porsiianoe  of 
said  asreement.  should  cunsntnte  credits 
apunsaid  promissory  note,  and  thatpluln- 
titr,  confiding  In  said  agreement,  advanced 
to  said  copartnership,  to  be  used  In  their 
basinem.  the  sum  of  96,600.82,  the  one-bait 
of  which  was  furnished  as  an  advance  to 
eatd  George  W.  Poundstune  upon  the  taith 
of  the  promises  and  agreement  aforesaid ; 
that  the  sameahonld  beeredlted  nponsatd 
promissory  note;  and  plylntlft  claimed 
that,  for  the  advances  so  made,  he  re- 
c|ueated  the  defendants  to  enter  a  credit 
upon  said  note,  which  they  declined  to  do, 
or  to  aarrender  said  note,  but  assigned 
said  note,  which  was  also  indorsed  by 
Samuel  Thompson  to  the  Discount  ft  De- 
posit Bank  of  Brownsville,  and  by  said 
bank  tbe  same  was  placed  in  the  possession 
of  the  First  National  Bank  of  Fairmont,  in 
the  state  of  West  Virginia,  for  collection, 
and  In  1878  John  W.  Corrotheni,  Who  was 
eure^on  said  note,  paid  tbe  whole  amount 
of  the  same  to  the  First  National  Bank  of 
Fairmont,  and  took  up  the  same;  that 
neither  said  Samud  Thompson  nor  the 
said  Dlsconnt  &  Deposit  Bank  of  Browns- 
Title  bad  any  Interest  in  said  note  at  the 
time  of  its  payment  by  aaldGurrottaers.not 
at  any  time,  but  that  the  same  was  only 
placed  Insald  DlBconnt&  Deposit  Bank  tor 
collection,  and  that  the  funds  subject  to 
tbe  plaintiff's  equity  were  the  funds  of  the 
said  George  W.  Poundstone  and  Maty 
Poandstone,  and  that  plaintiff,  havlna 
folly  paid  off  said  note,  was  entitled  to 
have  the  same  surrendered  to  him  for  can- 
cellation long  before  11»  payment  by  said 
Corrothers,  his  surety  as  aforesaid,  and 
that  said  proceeds  of  said  note  then  in  pos- 
session of  the  First  National  Bank  of  Fair- 
mont were  sublect  to  platntifl'a  equity, 
and  that  he  wae  entitled  to  porsue  and  re- 
duce the  same  to  possession,  or  to  at- 
tach the  same  to  answer  any  decree  he 
might  obtain  against  said  'George  W. 
Poundstone  for  the  said  sum  of  $3,800.16, 
and  the  fDrtherBamof$50,iutbeaggregate 
98,350.16,  Justly  due  to  plaintiff  from  said 
G.  W.  Poundstone,  on  account  of  the  ad- 
vances aforesaid;  said  George  W.  Poand- 
stone, Mary  Poundstone.  Kamael  Thomp- 
son, and  the  Discount  &  Depoirit  Bank  of 
Brownsville  being  residents  of  the  state  ol 
Pennsylvania.  He  prayed  that  an  attach- 
ment might  Issue  directed  to  said  First 
National  Bank  of  Fairmont,  requiring  It 
to  answer,  and  say  what  funds,  money,  or 
property  of  the  said  Mary  Poundstone, 
George  W.  Poundstone,  or  the  Discount  & 
Deposit  Bank  of  Brownsville  or  Samud 
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Thompson  are  In  its  possession  or  ander 
its  euntrol.  lud  thatsald  fund  besnbjeeted 
to  the  payment  of  plalntlff'fl  claim. 

The  defendant  Mary  A.  Poiindstone  an- 
swered said  bill,  denying  all  of  Its  ma- 
terial allegations,  claiming  that  the  sum  of 
98,240  was  louied  to  plaintiff  out  of  her 
separate  estate,  and  that  she' took  plaln^ 
tiff's  note  therefor,  with  John  W.  Corro- 
thers as  hlasure^,  andthat  plaintiff  tras  in- 
formed that  said  mouey  was  her  own  sep- 
arate property  at  the  time  of  the  loan,  and 
the  reason  said  note  was  made  payable  to 
her  husband  and  herself  was  because  she 
was  about  starting  to  Europe,  and  If  any- 
thing happened  to  her  while  she  was  In 
Europe  she  wanted  It  so  that  her  husband 
could  collect  the  mont^,  and  there  wasno 
Intention  to  change  tbe  ownership  of  the 
aame,  either  In  whole  or  In  part :  that  said 
contract  was  made  In  Pennsylvania,  and 
her  rights  are  governed  by  the  lawaof  that 
state,  under  wialch  she  Is  now,  and  always 
has  been,  entitled  to  said  money,  free  from 
the  control  of  her  husband ;  and  she  de- 
nied that  she  bad  ever  done  anything 
wblch  would  ihake  said  mon^  liable  in 
any  way  to  the  payment  of  any  debt  or 
liability  of  hersaldhnsband.orto  belncam- 
bered  in  any  manner  by  him,  and  that  she 
is  Justly  entitled  to  said  money  Id  said  bank. 
Hhe  denied  any  knowledge  of  said  alleged 
copartnership,  lint  claimed  that  her  said 
husband  loaned  money  at  different  times 
to  plaintiff  amonnttng  to  91.100,  and  that 
in  Febmary.  1878,  th^  had  a  -settlement, 
when  It  was  ascertained  that  plaintiff 
owed  her  bnaband  913^;  that  he  paid 
9600  of  said  amount,  and  promised  to  pay 
the  residue  at  different  times.  She  denied 
that  she  ever  agreed  orconsented  thatany 
capital  or  money  furnished  In  said  copart- 
nership by  plaintiff  shond  be  credited  on 
said  noite  tor  98,240,  or  should  constitute 
credits  on  said  note,  and  that  plaintiff 
neverpretmded  tohaveany  offsets  against 
said  note,  and  she  never  beard  of  any  until 
aaid  note  was  sent  to  said  First  National 
Bank  of  Fairmont  for  col  lection,  where  she 
aeat  it  at  plaintiff's  request.  That  said' 
Corrothers  paid  said  money  Into  bank,  and 
took  up  said  note  at  the  request  of  plain- 
tiff, so  that  he  might  bring  said  suit,  and- 
attach  themoney;  and  shedenled, further, 
that  plaintiff  ever  paid  one  cent  to  her  or 
her  husband  which  should  have  been  cred- 
ited on  eald  note,  and  she  prayed  that  the 
money  ao  paid  Into  said  First  National 
Bank  of  Fairmont  t>e  decreed  to  her.  Said 
First  National  Bank  of  Fairmont  an- 
swered, admitting  the  collection  and  pos- 
sesalon  of  themoney  due  upon  said  note, 
and  expressed  Its  readineas  to  account  for 
aame,  with  4  percent.  Interest  thereon  from 
October  17, 1878.  John  W.  Corrothers  also 
answered  said  bill,  aaylng  he  believed  ita 
allegations  were  true,  aud  that  he  paid 
said  note  as  tbe  surety  of  plaintiff,  with  Its 
Interpst,  Into  said  bank,  to  save  himself 
from  suit  and  TexaMoui  and  that  plaintiff 
became  liable  to  hlmfor  the  aniounttherc- 
of. 

Nomeroue  depoBltlona  were  taken,  both 
by  plaintiff  and  defendant,  and  eald  cause 
was  referred  to  a  cnmmlaatoner  to  aettle 
the  partnership  accounts  between  the 
plaintiff  and  George  W*.  Poundiitone;  and 
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on  the  21st  day  of  April,  lft76,  said  cause 
was  finally  beaird  upun  the  report  of  said 
commissioner,  and  the  papers  theretofore 
read;  and  the  court  decreed  that  the 

Slalntlir  was  entitled  to  recover  from 
«orge  W.  Ponndstone  the  som  of  $3,- 
787.13,  and  that  the  fond  attached  In  said 
cause  In  1  he  possession  of  the  First  Nation- 
al Bank  of  Fairmontwas  In  equity  sabject 
to  the  payment  thereof;  and  decreed  in 
his  favor  lor  that  amount,  with  Interest 
thereon  from  the  first  day  of  said  term  of 
court,  and  directed  the  amonnt  In  posses- 
sion of  said  bank,  except  sufficient  to  pay 
the  costs,  to  be  paid  to  plalntltr.  From 
this  decree  said  Mary  A.  Ponndstone  ob- 
tained an  appeal  to  this  court  on  the  28d 
day  of  December,  1880,  and  on  the  5th  day 
of  April,  ISi^,  said  appeal  was  decided, 
reverslog  the  decree  of  the  circuit  court  of 
Marion  county ;  this  court  holding  that 
the  appellant  was  entitled  to  all  of  the 
proceeds  of  her  note  of  $3,240.  with  the  In- 
terest thereon  accrued,  discharged  of  the 
Hen  of  the  plalntifTs  attachment, lees  such 
reasonable  charges  as  the  First  National 
Bank  of  F^rmont  might  beentltled  to  for 
the  collection  thereof ;  and.  If  the  whole 
or  a  part  thereof  had  been  paid  over  to 
the  plaintiff,  she  was  entitled  to  a  decree 
agamst  htm  for  the  amountsorecrired  by 
him.  with  interest  from  the  time  he  re- 
c^ved  the  same,  together  with  her  costs 
In  said  (drcuit  court  expended;  and  that, 
it  any  part  of  said  proceeds  remained  In 
satd  bank,  she  was  entitled  to  a  decree 
against  It  for  such  proceeds,  with  interest 
from  the  time  the  same  was  received  bylt, 
and  the  cause  was  remanded  for  further 
proceedings  to  be  had  ther^n.  The  man- 
date from  this  courtwasentered  In  the<dr* 
cult  court  of  Marion  county  In  vacation, 
on  the  19tb  day  of  May,  1884.  and  on  the 
8th  day  of  July,  1884,  the  said  Mai7  A. 
Pouudstone  moved  the  said  court,  then  in 
session,  to  redocket  said  cause,  and  for 
leave  to  file  an  amended  answer  to  the 
complainant's  bill ;  which  motion  was  al- 
lowed, and  said  defendant  filed  her  amend- 
ed  answer,  which  was  in  the  nature  of  a 
cross-bill.  In  which  she  refers  to  her  former 
answer,  and  prays  that  It  may  be  read  as 
part  of  her  amended  answer;  redtm  the 
substance  of  the  final  decree  rendered  In 
said  cau»e  on  the  28th  day  of  April,  1876; 
the  difficulties  she  encountered  In  obtain- 
ing an  appeal  to  this  court  from  said  de- 
cree; and  states  that,  in  1884,  this  court 
reversed  and  annulled  the  decrees  com- 
plained of,  and  remanded  the  cause  to  be 
further  proceeded  in.  In  accordance  with 
the  principles  announced,  and  directions 
given  in  the  written  opinion  thereof,  and 
decided  that  she  was  entitled  to  ell  of  the 

groceeds  of  the  said  note  of  $8,240,  with 
iterest  therpon  accrued,  discharged  of  the 
Iten  of  the  plaintiff's  attachment,  less  auoh 
recusonable  charges  as  the  said  First  Na- 
tional Bank  of  Fairmont  might  be  entitled 
to  for  the  collection  thereof ;  and.  if  the 
whole  or  any  part  of  said  proceeds  had 
been  paid  to  plaintiff,  she  was  entitled  to 
a  decree  against  him  fortbe  amount  so  re- 
c^ved.etc.;  recltlngthedecreeolthlscourt. 
and  averring  that  all  questions  raised 
by  the  orie^nal  bill  and  answer  had  been 
finally  determined  by  this  court,  save  and 


except  only  where  and  In  whose  bands  U 
the  proceeds  of  said  note  for  $3,240,  and 
accrued  interest  thereon,  and  against 
whom  should  the  recovery  now  be  bad  for 
said  proceeds.  She  then  avers  her  bdiet 
that  she  Is  entitled  to  recover  thewholeof 
said  proceeds  against  the  First  National 
Bank  of  Fairmont— F?rs(.  Because  satd 
bank  received  said  note  for  collection,  and 
ought  to  ha  ve  collected  the  same  by  use  of 
due  diligence  on  its  part.  Seeondlj.  Be- 
cause BiUd  bank  made  some  kind  of  fled- 
tions  outelde  or  fraudulent  arrangement 
with  said  Badcllff  and  his  security,  John 
W.  Oorrothers,  or  one  of  them,  by  which 
satd  Corrothers  pretended  to  formally  pf^ 
Into  said  bank  the  amonnt  of  said  note, 
tor  the  fraudulent  and  dishonast  purpose 
on  the  part  of  said  Corrothers  and  BadclHf 
(at  least)  to  create  a  pretense  or  groDod 
for  suing  out  an  attachment  in  tills  canse, 
and  to  attach  aald  mon^,  and  thenby 
cheat  and  delraud  ddWidant  out  of  the 
same;  ud  that  she  Is  advised,  and  bo 
charges  as  true,  that,  as  part  of  saldfraad- 
ulent  scheme,  the  said  Corrothers,  either  at 
once,  or  very  spon  after  he  put  the  money 
In  said  bank,  he  In  tact  either  drew  toe 
same  money  or  amount  of  money  out  of 
said  bank  again,  or  took  from  said  bank 
certain  10  per  cent.  (Iowa)  bimds  In  hen 
the  money  so  paid  Into  said  bank. 
Thirdly.  Because  she  was  Informed  and  be- 
lieved, and  so  charged  as  true,  that  said 
bank  still  bad  the  legal  custody  and  con- 
trol of  said  note  or  Its  pro<»eds,  in  this: 
that  when  it  paid  or  passed  over  the  pro- 
ceeds of  said  note  to  said  Corrotbera,  ei- 
ther in  money  or  In  bonus  as  aforesaid,  tbe 
said  bank  took  from  said  Corrothets  or 
Badcllff,  or  both  of  them,  a  bond  In  a  pm- 
alty  sufficient  to  cover  the  said  proceeds, 
conditioned  to  refund  to  or  Indemnlfysaid 
bank  forsald  proceeds  orformal  payment, 
In  case  it  should  be  required  to  pay  tbe 
same,  or  any  part  thereof,  to  this  ddend- 
ant,  or  with  eondltlone  ul  substantially 
like  Import  and  obligation,  which  bond 
wcuB  never  filed  with  the  papers  of  tbe 
cause,  but  was  taken  by  said'  bank  forita 
own  secDritv  or  indemnity,  and  it  still 
holds  it ;  and  she  prayed  that  said  bant 
be  compelled  to  file  with  the  papers  of  tblB 
cause  said  bond,  or  any  other  bond  or  ob- 
ligation that  said  bank  did  in  fact  take  for 
Its  security  or  indemnity  In  the  ptemlsei, 
or.  If  It  should  be  lost,  mlslala,  or  de- 
stroyed, let  said  bank,  as  wdl  as  ssM 
BadcUtf  and  Corrothers,  each  answer,  and 
say  what  has  become  of  it  or  them,  and 
also  disclose  the  purport  or  coutenta  of 
same;  and  she  further  prayed  that,  in  case 
it  should  turn  out  on  the  hearing  of  tbe 
cause  that  said  bank  had  not  the  custody 
or  control  of  said  proceeds,  or  any  ptrt 
thereof,  but  that  in  good  fidtb  it  paid  oat 
the  same  to  said  Badcllff  or  said  Cuno- 
thers,  with  or  without  taking  any  bond  at 
Indemnity  from  them,  or  either  of  them, 
tor  so  doing,  so  as  to  release  or  exonerate 
said  bank  from  a  recovery  nowa^lnstit. 
that  then  she  might  be  remitted  to  ber 
rights  to  recover  the  same  against  said 
Badcllff  and  Gorrotbars:  (1)  Beeaosetbey 
are  her  lawfnl  drtitors,  by  reason  of  tbe 
execution  of  said  note  to  ber  as  atoivsaid: 
(2)  beoanse  of  said  fraudulent  and  dlshoD- 
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mt  acbeme.  mo  coneocted  to  jcet  a  aid  note 
not  to  mUI  bank  for  eoUeotton,  wid  the 

£ret€Sided  or  lormal  payment  of  said  note 
ito  uld  bank  by  aald  Corrotbers,  for 
tliebaae  and  diahoneatporpoeeof  having  it 
attached  by  said  Radclltt  on  a  talee  and 
Irandalent  charge  of  indebtedneas  by  her 
to  Mid  Badcli!t,and  for  the  likefraadnlent 
pnipoee  of  withdrawing  from  aald  bank 
the  money  or  its  Talne,  the  said  Corro- 
tbers,  AS  well  asBaldRadcliBand  said  bank, 
then  knowing  thatsald  RadcUtlwas  hope- 
lessly insolrent.  8he  asked  thatahe  be  al- 
lowed to  file  said  answer  to  plaintiff's  bill, 
alleglngsaid  newmattertand  praying  said 
afllrmatlre  rdief  to  have  Hm  tffeet  of  a 
cross-bill  as  to  snch  afflnnattra  reU^ ;  and 
she  farther  prayed  ^at  said  RaddW,  Cor* 
rothers,  and  said  bank  be  each  compelled 
to  disclose  and  state  any  and  all  manner 
of  schemes  or  devices,  bonds  or  contracts, 
oral  or  written,  by  cuid  between  them,  or 
any  of  them.  In  relation  to  the  payment 
or  pretended  payment  Into  said  bank  of 
said  proceeds  of  said  note,  either  by  said 
Badciltr  or  said  Corrothers.  or  both,  Btat> 
lug  whoi  and  how  it  was  done,  and  what 
amount  was  so  paid  in,  and  of  what  it 
consisted,  and  whether  It  waa  not  so  paid 
Into  said  bank  for  the  express  purpose  of 
oiabling  the  said  Raddttl  to  attach  the 
same  in  this  cause,  and  also  whether  said 
money  was  ever  drawn  out  of  said  bank, 
and  if  so,  when,  how,  and  by  whom,  and 
unAvr  what  arrangemoit,  agreemeot,  or 
device;  andsheprayedforgeoteral  relief. 

The  dtfendant  J.  W.  Oorrothers,  after 
reserving  the  benefit  of  all  Jost  exciqptions 
to  said  amended  answer,  and  denying  the 
right  of  said  defendant  Mary  A.  Ponnd- 
stone  to  require  him  to  answer  the  same 
as  a  cross-blU,  or  to  fix  any  pecuniary  11a- 
UUty  upon  blm  because  of  any  matter  or 
thing  aflKed  against  him  in  said  amended 
answn,  ffled  a  replication  traversing  all 
ci  the  material  all^ations  ther^  con- 
tained, and  the  First  National  Bank  of 
Fairmont,  making  like  reservations  and 
denying  the  right  of  said  Mary  A.  Pound- 
stone  to  file  said  answer  as  a  cross-bill 
against  it,  also  filed  its  special  replication, 
traveawing  the  matters  sieged  In  said 
amended  answer. 

Numerous  dqro^tlons  were  taken  in  the 
cause,  and,  among  other  things.  It  was 
shown  that  9800  of  said  money  was  paid 
bv  said  First  National  Bank  on  the  22d 
olMay,  1876,  to  James  Morrow.  Jr.,  and  on 
September  6. 187tt,  98.600  was  paid  by  said 
bank  to  8aldBicbard8.BadcUif;  and.  said 
cause  having  beoi  transferred  to  the  dr- 
cnlt  court  of  Ohio  county  on  the  14th  of 
December,  1888,  a  decree  was  rendered 
therein,  holding  that  the  First  National 
Bank  of  Fairmont  was  not  liable  to  the 
demand  of  aald  Mary  A.  Poundstone,  as 
claimed  by  her  In  this  cause,  or  for  any 
part  of  the  mon^  received  by  it  from  the 
plaSntlll,  KadcUtr,  or  the  defendant  Cor- 
rotbera,  the  said  money  having  been  paid 
over  in  good  faith  by  the  said  bank  to  the 
said  plain  tiff ,  and  to  bis  attorney,  in  pu  rsn- 
ance  of  the  decree  of  the  circuit  court  of 
Marion  county,  brtorethe  cause  was  heard 
by  the  supreme  court  of  appeals ;  and  de- 
cre^ng  that  the  plaintiff,  Klehard  S.  Rad- 
cUtI,  and  the  defendant  John  W.  C!orro- 
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thers,  should  pay  said  Mary  A.  Poundstone 
96,882.78.  with  interest  from  the  14th  day 
of  December,  1888,  till  paid,  and  that  she 
recover  from  said  RadcUft  9626.15,  with 
Interest  from  the  14th  of  December,  1888, 
being  for  the  sum  of  $300  paid  by  said  bank 
to  James  Morrow,  Jr.,  as  attorney  for 
said  Radclltt,  on  the  2ad  dur  of  May,  1876, 
and  dismissed  the  blU  of  said  RadcUtt.  with 
costs. 

From  this  decree  the  defendant  John  W. 
Corrothers  applied  for  and  obtained  an 
appeal  to  this  court,  and  the  first  error 
assigned  by  appellant  was  in  permitting 
the  said  amended  answer  ol  Mary  A. 
Fonndstone,  la  the  form  It  was  tendered, 
to  be  filed,  and  also  In  entertaining  the 
same,  and  allowing  testimony  In  support 
thereof ;  claiming  that  the  payment  of  the 
note  by  appellant  had  been  passed  upon 
by  this  court,  and  was  res  atUadhaUt; 
that  a  new  case  cannot  be  made  by  an 
amended  answer,  any  more  than  It  can 
be  done  by  an  amended  bill.  Upon  the 
question  of  the  conclusiveness  of  the  de- 
cree of  this  court  In  the  case  of  Henry  v. 
Davis,  18  W.  Ta.  !»>,  It  was  hAil  that  the 
decree  of  this  court,  upon  a  question  de< 
elded  by  the  court  b^ow,  is  final  and  ir- 
reversible; and  upon  a  second  appeal  in 
the  cause  the  question  decided  upon  the 
first  appeal  cannot  be  reviewed ;  and  in 
McCoy  V.  McCoy,  20  W.  Va.  704. 2  S.  E.  Rep. 
800,  It  was  held  the  conclusiveness  of  the 
decree  extends  not  only  to  what  may  ap- 
pear cm  its  faos,  bnt  to  every  allegation 
which  was  made  on  one  side  and  dented  on 
the  other.  See,  also,  Seabrlght  v  Bea- 
bright,  88  W.  Va.  162, 10  S.  E.  Rep.  266. 

Did  the  court  err  In  allowing  the  defend- 
ant Mary  A.  Poundstone  t-ofllethe  answer 
in  the  nature  of  a  cross-bill,  which  she  did 
In  this  case?  In  the  case  of  Hansford  v. 
Coal  Co.,  22  W.  Va.  70,  this  court  held  that 
"a  cross-bill  should  be  confined  to  the 
matters  stated  in  tbe  original  bill,  and 
should  not  introduce  new  and  distinct 
mattm  not  embraced  ther^n,  and,  if  It 
does  so,  no  decree  can  be  founded  upon 
those  mattera,  for  as  to  them  it  is  an  orig- 
inal bill."  also  tliat  **the  province  Mid  on- 
ly Intimate  use  of  a  cross-bill  Is  to  aid  In 
the  d^Bom  ol  the  original  suit,  and  the 
matterof  It  cannot  be  more  extensive  than 
the  defense  of  the  origrinal  bill ; "  and,  fur* 
ther,  that  **  when  the  equities  between  the 
defendants  do  not  arise  out  of  the  plead- 
ings and  proofs  between  the  plaintiff  and 
defendants,  there  can  be  no  decree  between 
co-defendants.  **  Now,  it  win  be  perceived 
that  the  object  of  the  oTlglnsl  blU  filed  by 
the  plaintiff,  Radclltt,  was  to  recover  an 
amount  he  claimed  to  be  due  him  from  the 
defendant  George  W.  Poundstone  on  a 
settlement  of  certain  partnership  matters 
between  them ;  and  he  claimed  that  the 
note  for  98,240.  executed  by  him  with  John 
W.  Corrothers  as  surety,  to  sidd  Oeorge 
W.  Poundstone  and  Mary  A.  Poundstone, 
had  bera  paid  off  by  cert<dn credits  hewaa 
entitled  to  by  reason  of  money  advanced 
In  said  partnership  transactions,  and 
which  said  Mary  A.  Poundstone  agreed 
miglit  be  so  credited ;  and  he  prayed  that 
said  money  In  the  hands  of  the  First  Na- 
tional Bank  of  Fairmont,  collected  on  said 
note  from  John  W.  Corrothen,.  should  be 
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Bubjected  to  the  payment  of  the  balance 
due  him  on  eettlement  uf  eaid  partnerBtalp 
tranaactlone;  and  Bald  Mary  A.  Poand- 
Btone  in  her  answer  to  aald  original  bill 
claimed  that  she  was  entitled  to  the  pro- 
ceeds of  eald  note  as  ber  separate  proper- 
ty ;  denied  any  knowledge  of  said  partner- 
ship, or  that  any  money  or  capital  that 
was  put  Into  tbe  same  was  by  her  consent 
to  be  credited  on  said  note;  and  alleged 
that  the  said  Corrothers  paid  off  said 
note  at  the  reqnest  of  plaintiff,  so  that 
plaintiff  might  attach  the  proceeds  of  said 
note  in  the  hands  of  the  said  bank ;  and 
she  denied  that  plaintiff  ever  advanced  a 
cent  In  any  manner  that  wovldentltie  him 
to  a  credit  on  eald  note.  These  were  the 
only  matters  In  iHBoe  lu  said  orlgtnaJ  cause, 
which  came  to  tbis  court  and  was  decided 
in  favor  of  said  female  defendant;  and  in 
her  amended  answer  she  states  that  all 
''matters  of  controvsray  In  the  cause 
raised  by  tbe  bill  or  original  answer  of 
this  defendant  have  now  been  finally  de- 
termined by  the  said  supreme  court  of  ap- 
peals, save  and  except  only  the  question 
as  to  where  or  In  whose  hands  Is  the  pro- 
ceeds of  said  note  for  $8,240,  and  accrued 
interest  thereon,   and    against  who  m 
should  the  recovery  now  be  had  for  eald 
proceeds.**  This  court,  however,  did  de- 
cide all  that  was  properly  before  It  on 
said  appeal.  It  decided  that  satd  Mary 
A.  Poundstone  was  entitled  to  all  of  the 
proceeds  of  said  note,  with  the  Interest  ac- 
crued thereon,  discharged  of  tbe  attach- 
ment lien  of  plaintiff,  lees  such  reasonable 
charges  as  the  said  bank  might  beentltled 
to  for  the  collection  thereof;  and  that,  if 
the  whole  or  any  part  of  the  proceeds  had 
been  rec^ved  by  ur  paid  over  to  the  plain- 
tiff, she  was  entitled  to  a  decree  against 
him  tor  tbe  amounts  so  received  by  him 
with  interest  from  the  time  he  received 
tbe  same,  together  with  the  costs;  and, 
if  any  portion  of  said  proceeds  remained 
in  the  custody  of  the  bank,  she  was  enti- 
tled to  a  decree  against  it  for  such  proceeds. 
The  question  as  to  where  said  money  was 
at  the  time  tbis  court  rendered  Its  decree 
was  not  before  the  court,  and,  of  course, 
It  could  not  be  decided.   This  court  had, 
however,  determined  that  the  money  In  con- 
troversy belonged  to  her,  and  it  further 
decided  that,  It  the  money  had  been  paid 
over  to  plaintiff,  she  was  entitled  to  a  de* 
ci-ee  against  him  tor  the  amount  and 
costs.   This,  however,  she  did  not  desire, 
because  It  appears  the  plaintiff  was  in- 
solvent, and  she  seeks  by  her  amended  an- 
swer to  make  a  new  case,  and  asserts  her 
right  to  recover  against  ssdd  bank:  (I) 
Because  said  bank  received  said  note  for 
collection,  and  ought  to  have  collected  It, 
by  use  of  due  diligence.  (2)  Because  said 
bank  made  some  kind  of  flctltlous  outside, 
or  fraudulent  arrangement  with  said  Rad- 
clitf  and  bis  security,  John  W.  Corrothers, 
or  one  of  them,  by  which  said  Corrothers 
pretended  to  formally  pay  Into  said  bank 
the  amount  of  eald  note,  for  the  fraudu- 
lent and  dishonest  purpose  on  their  part 
to  create  a  pretense  or  ground  for  suing 
out  an  attachment  In  eald  cause,  and  at- 
taching said  money,  and  thereby  to  cheat 
and  defraud  her  out  uf  s^d  money;  and 
she  charges  that  either  at  once,  or  shortly 


thereafter,  he  drew  said  money  out  of  said 
bank  again.  (8)  Becanse,  as  d^endant 
chaiges,  said  bank  still  has  the  legal  cus- 
tody and  control  of  said  note  or  Its  pro- 
ceeds, having  taktn  an  Indemnifying  bond 
from  scdd  Corrothers  or  Badclifl,  or  both, 
to  protect  It  in  case  it  should  be  required 
to  pay  the  same,  or  any  part  thereof,  to 
defendant. 

Now,  in  this  case,  new  Issues  seem  to  be 
presented,  and  a  new  case  Is  made  by  the 
new  matter  alleged  in  said  amended  an- 
swer. Bald  bank  Is  charged  with  want  of 
diligence  in  collecting  said  note,  when  she 
alleges  In  her  original  answer  that  the  d^ 
fendant  Corrotheis,  the  surety  of  plaintiff 
in  said  note,  paid  the  same  off  at  the  in- 
stance of  plaintiff,  and  took  up  the  note. 
She  alleges  that  said  bank  had  the  legal 
custody  uf  said  note,  and,  as  it  was  paid 
off  and  taken  up.  It  must  have  been  paid 
to  said  bank ;  and  yet  she  complains  that 
this  court  did  not  decide  In  whose  bands 
is  the  proceeds  of  said  notefor  98,240,  when 
her  own  answer  in  the  original  cause 
sho^  that  she  knew  where  said  money 
was,  and  in  a  cross-bill  a  party  cannot 
questioD  what  be  has  admitted  In  bis  an- 
swer to  the  original  bill.  Hudson  v. Hud- 
son. 8  Rand.  (Va.)  117.  Rgardlng  this 
amended  answer  as  a  crom-blU,  it  is  ap- 
parent that  it  Is  not  confined  to  the  mat- 
ters stated  In  tbe  original  bill  or  answer, 
bnt  Introduces  new  and  distinct  matters, 
charging  said  bank  with  frand  and  collu- 
sion with  said  Corrothers  and  Radcllff, 
charging  that  said  bank  has  a  secret  in- 
demnity in  the  shape  of  a  bond,  and  seek- 
ing to  recover  said  amount  from  said  Cor* 
rothcos  on  account  of  said  fraudulent 
scheme  to  get  said  note  seat  to  said  bank 
for  collection,  and  the  formal  payment  of 
said  money  into  bank  for  the  dishonest 
purpose  of  having  It  attached  by  said  Rad- 
cllH  on  a  false  and  fraudulent  charge  of  In- 
debtedness, when  they  all  knew  said  Bad- 
cliff  was  hopelessly  Insolvent.  These  alle- 
gations conutltnte  new  matter  that  was 
nut  contained  in  the  oilglnal  bill  or  an- 
swer, and  no  decree  could  be  founded  on 
them.  See  Hansford  v.  Coal  Co.,  supra; 
Story,  Eq.  PI.  5  401;  Piercy  Beckett,  15 
W.Va.  444. 

In  this  case  there  was  no  decree  in  favor 
of  the  plaintiff,  and  there  conld  for  that 
reason  be  no  decree  between  the  co-defend- 
ants. In  the  case  of  Watson  v.  Wlggin- 
ton,  28  W.  Va.  668,  Grbbn,  J.,  delivering 
the  opinion  of  the  court,  said :  "As  I  un- 
derstand the  law,  there  can  beno  decree  in 
any  case  between  co-defendants,  where  no 
decree  can  properly  be  rendered  In  favor  oJ 
tbe  plaintiff,  whether  this  uriuea  from  the 
fact  that  the  bill  does  not  make  out  a 
cause  which  entitles  blm  to  rtilef,  or  from 
the  fact  that  the  proof  does  not  sufrtnin 
the  case  as  set  out  In  the  bill ; "  referring 
to  Hansford  v.  Coal  Co.,  22  W.  Va..  pt.  3 
of  syllabus,  p.  70;  Onld  v.  Myers,  28  Orat. 
384.  pt.  8,  of  syllabae.  and  p.  404;  also  to 
Hubbard  v.  Goodwin,  3  Leigh,  622,  523, 
where  Tockeh,  J.,  says:  "  I  am  clearly  of 
opinion  that  the  cuurt  ought  not  In  this 
cause  to  undertake  to  adjust  the  transac- 
tions between  [the  co-defendants]  Hub- 
bard and  Kennedy.  None  of  the  cases  In 
which  tbe  court  has  decreed  between  de- 
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fendanta  have  gone  so  far.   I  think  It  has 
bten  done  In  no  case  where  the  plalntUt 
TV  as  not  entitled  to  a  decree  asalnst  buth 
or  either  of  the  defendants.    Kee,  also, 
Boots  r.  Salt  Co..  27  W.  Va.  4S8,  pt.  1  of 
»llabiiM.   See,  also,  3  Bart.  Ch.  Pr.  806. 
The  Diatterssetnp  In  the  amended  answer 
of  the  defendant  Mary  A.  Poandetone  con- 
stitute an  entire  departure  from  the  Issues 
made  by  the  or1g;lnal  pleadings  and  the 
porjMises  of  the  original  snit.   This  court' 
on  Raid  appeal  had  determined  that  said 
female  defendant  was  entitled  to  all  of  the 
proceeds  uf  her  note,  and  that,  If  said  pro- 
ceeds were  In  the  hands  of  plaintiff,  she 
was  oiUtled  to  a  decree  a^lnst  hlni  for 
the  amonnt,  with  Interest  from  the  time 
be  received  It;  and  that  If  any  part  of  said 
proraeds  was  In  custody  of  said  bank  she 
was  entitled  to  a  decree  against  It  for  siich 
proceeds,  with  Intweet  from  the  time  the 
same  was  received,  and  Uiat  dedslra  was 
final  as  to  the  parties  to  s^d  salt,  but.  In- 
stead of  abldlns  by  said  deelslon,  she  filed 
this  amended  answer  In  the  nature  of  a 
«rosa-b111, setting  up  newmatter,and  seek- 
ing thereby  to  obtain  an  additional  decree 
ai^alnst  her  co-defendant,  Corrotbers ;  and 
that,  too,  not  by  reason  of  any  equities 
which  arise  out  of  the  pleadlnfis  between 
the  plaintiff  and  defendants,  which  we 
have  seen  cannot  be  done.  If  she  had  a 
cause  of  action  against  said  Corrothem, 
ahe  should  have  brought  an  Independrat 
salt.  Shecould  notobtaln  therellef  prayed 
for  In  this  suit,  which  was  Instituted  tor  a 
dlfTerent  purpose,  and  which  was  ended, 
ao  far  as  the  defendant  Gorrotbers  was 
concerned,  because  It  was  alleged  In  the 
bill  and  conceded  In  the  answer  that  Cor^ 
rothers.  as  surety  for  Badclttf,  had  paid 
said  note  to  the  party  authorized  to  col- 
lect It,  and  taken  it  up,  and,  tinder  the 
state  of  pleadings  existing  when  the  cause 
came  to  this  court,  no  decree  could  be  ren- 
dered against  said  Corrothers;  and  the 
female  defendant  In  her  croas-blll  cannot 
be  heard  to  allege  new  matter,  and  make 
a  new  case  against  htm ;  ndther  can  she 
bo  heard  to  complain  of  the  said  bank  be 
lOfC  negligent  In  making  said  collection, 
when  she  admits  In  said  answer  that  said 
money  so  paid  off  was  In  the  hands  of  said 
baufc,  to  which  It  had  been  sent  for  collec- 
tion ;  and  the  drcnlt  court  erred  In  allow- 
ing aald  answer  to  be  filed,  and  In  decree- 
ing afiralnst  tiie  defendant  J.  W.  Corro- 
ther*.   For  these  reasons  the  decree  eom- 
plalnsd  of  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Ohio 
cnnnty  tor  further  proceedings  to  be  had 
therein  according  to  the  principles  an- 
nounced in  this  opinion,  and  the  defradant 
Mary  A.  Ponndstonemust  pay  the  coats  of 
this  appeal. 

Stttdrr,  p.,  and  Bbaswon  and  LroAs, 
J  J.,  concamd. 

Wrought  Iron  Banoe  Co.  ot  ah  v.  John- 
son, Ordinary,  et  al. 

iSupreme  Omtr*  ttf  Oeotyio.   April  4, 1S90.) 
pSSDms— Lranm— Imtbsstats  Coiwbro^Ap- 

PSAL-AaOOItD. 

1.  Only  the  penoD  who  Itliierstea  for  trading 
porjoaes  Is  apeodlar.  Hta employer, thougliomi- 
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ing  the  mods,  teem,  sod  vehiole,  Is  not  required  to 
omdn  a  iloense,  nor  snhlMA  to  uy  penalty  or  tat- 
feitare  for  failing  to  do  so. 

2.  One  wbose  vocation  Is  to  go  from  place  to 
place  with  a  sample  stove  carried  upon  a  wagoo, 
exhibit  the  sample,  and  procure  orders,  which  bis 
employer  afterwards  fills  by  delivering  througli 
other  agents  the  stores  so  ordered,  is  a  peddler, 
within  the  meaning  of  the  Code  of  Georgia.  But, 
though  a  peddler.  If  he  is  a  cittzen  and  resident  ol 
Virginia,  and  the  orders  he  solicit^  and  proct'res 
are  for  stoves  belooKing  to  a  Missouri  corporation, 
which  the  latter  holds  in  Missouri,  and  keeps  there 
until  they  are  thos  ordered,  be  is  protected  by  the 
oonstltntlon  of  the  Unttad  States,  am  lately  con- 
Btnied  hv  the  rai^eme  court,  against  the  orovia- 
iona  of  tbe  Code  reQuirlng  a  Itoeose  to  peddle,  and 
dedarlDg  a  forfeiture  for  not  procuring  suoh 
Iloense. 

8.  The  parts  of  the  reoord  speclfled  in  the  btU 
of  exceptions  being  as  foUows,^The  petition  ana 
exhibit  thereto  attached,  marked  'A,'  and  the  an- 
swer of  the  defendants,  **  held  that  Uie  writ  of  er- 
ror covers  nothing  else,  and  that  an  allldarit  verii* 
tying  the  petition,  an  acknowledgment  ot  service 
on  the  peution,  an  order  of  the  judge  appointing  a 
time  aodj>lace  for  hearing  the  appUcauon  for  in- 
junction, and  a  final  order  denying  the  Injunction, 
are  not  Included  in  the  specificatTon,  and  that  the 
clerk  had  do  warrant  or  authority  for  Incorporating 
these  things  In  his  certified  transcript.  These  su- 
perfluous matters  are  wholly  immatuial  to  the  ei^ 
rors  enigned,  and  this  court  has  no  use  Sor  then. 

(SyUabiu  by  0m  Court.) 

Error  from  snpeilor  court,  Floyd  eoon- 
ty;  Madoox,  Judge. 

Official  report,  referred  to  In  opinion.  Is 
asfollows:  The  Wrought  Iron  RangeCom- 
pany,  a  corporation  of  Missouri,  and  E, 
N.  S.  I^,  a  citizen  ot,  and  resident  of,  Vir- 
ginia, by  their  petition,  made  the  follow- 
ing allegations:  "The  range  company 
manofactures  and  sells  ranges  made  for 
cooking  purposes  at  the  company's  works 
in  St.  Louis,  and  sold  by  their  agents,  by 
samples,  throughout  the  United  iStates,  in 
the  following  manner:  The  company  fur- 
nishes each  agent  a  team  and  wagon  and 
a  sample  range,  with  which  the  agent 
travels  over  the  territory  allotted  to  blm, 
and,  by  exhibiting  the  sample,  takes  or- 
ders, for  the  company,  for  the  purchase  of 
such  ranges  from  persons  desiring  to  buy, 
and  transmits  the  orders  to  the  superin- 
tendent of  the  company  at  his  headquar- 
ters, which  are  sometlmesln  such  territory, 
and  sometimes  In  another, state;  and  the 
company  thereupon,  from  Its  home  office 
and  place  of  business,  fills  the  orders 
through  the  superintendent,  and  delivers 
the  ranges  as  the  urderaare  taken.  But  in 
no  case  do  the  agents  sell  or  deliver  the 
sample  ranges  Intrusted  to  them.  The 
company  has  no  place  ot  business  in  Geor- 
gia. Rangesare  sometimes  stored  in  ware- 
houses, alter  they  are  sold  by  sample,  un- 
til d^ivered  to  the  purchasers.  On  Febru- 
ary 6,  INBO,  the  range  company  furnished 
Lee  with  two  mules  and  a  wagon  and 
sample  range,  and  he  went  Into  Floyd 
county  therewith,  and.  by  exhibiting  the 
sample,  took  an  order  tor  a  range  from  one 
of  thecitlEens  ot  the  county,  and  forward- 
ed this  order  to  the  superintendent  of  the 
range  company  at  Rome,  and  .thereupon 
the  company  accepted  the  order  and  de- 
livered the  range.  In  the  manner  above 
stated,  to  the  purchaser.  The  ordinary 
ol  Fluyd  county,  having  been  informed  of 
the  facts  and  circumstances  above  stated. 
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demanded  both  of  the  rangecompany  and 
uf  Lee,  onder  tbe  prorlslonB  of  sectloD  S29 
and  1681  of  the  Code,  950  for  a  license  to 
peddle  BQch  rang^es  In  Floyd  county,  and, 
when  petitioners  refused  to  pay  the  same, 
issned  executions  against  them  for  it, 
which  were  levied  by  the  depaty-eherltt  of 
Floyd  coonly  on  the  maleB,  waffon,  and 
sample  ranse.  The  ordinaiy  also  Isaned 
an  execntton  afcalnst  them  for  an  allied 
forfeiture  of  f  100,  under  section  R86  of  the 
Code,  and  caused  It  to  be  levied  on  eald 
property;  and  the  aherltf,  by  direction  ot 
the  ordinary,  has  also  levied  both  the  6. 
taa.  on  a  trunk  belongrlnff  to  Lee,  and 
threatens  to  arreet  Lee  under  said  process 
■  If  the  license  feeand  forfeiture  la  not  other- 
wise collected  from  petitioners,  an.d  from 
each  of  them.  Petitioners  denied  that 
they,  or  either  of  them,  are  peddlers-  of 
stoves  or  ranges,  or  are  liable  to  take  out 
or  to  pay  a  license,  as  peddlers,  to  the  or- 
dinary, under  said  section  of  the  Code,  or 
otherwise,  or  that  they,  or  either  of  them, 
are  liable,  on  account  of  th^r  failure  to 
take  out  and  pay  for  such  licensee,  to  tbe 
forf^ture  claimed  by  the  ordinary.  Sec- 
tion 1681  of  the  Code,  so  tar  as  It  applies  to 
them,  and  each  of  them, Is  unconstitution- 
al, in  that  It  contravenes,  and  la  repng- 
nant  to,  article  1,  9  8*  PB-r-  8,  of  tbe  consti- 
tution of  the  United  States. "  Petitioners 
pray  for  an  Injunction  afralnst  ttie  ordina- 
ry and  sheriff;  that  the  execution  may  be 
canceled ;  and  for  general  relief.  Attached 
to  the  petition  was  a  copy  of  the  execu- 
tion, and  the  levy  thereon.  Tbe  detendfuit 
admitted  the  allegations  of  the  petition  to 
be  true,  but  denied  the  conclusions  drawn 
therefrom,  and  alleged  that  the  petitioners 
were  both  peddlers,  and  liable  to  the  tax 
and  forfeiture.  Tbe  application  for  tem- 
porary Injunction  wasneard  on  the  plead- 
ings, andthe  Injancttcm  prayed  forwas  re- 
fused. To  tliis  decision,  petitionm  ex- 
cepted. 

J*.  Branbam,  tor  plaintiffs  in  error.  C. 
Tbornwell,  tor  defendants  In  error. 

BI.BOKLBT,  G.  J.  The  facts aresoffldent- 
If  stated  In  the  official  report. 

1.  The  provisions  of  the  Code  ander 
which  the  ordinary  proceeded  fnmlsh  no 
warrant  or  authority  for  Issulnic  an  exe- 
cution against  tbe  owner  of  goods  be- 
cause they  are  peddled  or  sold  by  sample 
through  an  Itinerant  agent.  This  ques- 
tion was  virtually  ruled  In  Howai^d  v. 
Reid.  61  Oa.  828.  In  that  case  it  was  held 
tiiat  the  person  to  whom  the  Uoense  to 
peddle  Is  to  be  granted  Is  be  who  traveto 
and  vends  the  goods,  and  that  a  process 
issued  underBection586ot  theCode  against 
others  on  tbe  ground  that  th^,  by  their 
agent,  peddled,  etc.,  without  a  license,  Is 
upon  its  face  ill^al  and  void.  That  case 
governs  this,  in  so  far  as  the  non-reeldent 
corporation  Is  concerned.  A  corporation 
cannot  be  a  peddler,  or  obtain  llcanse  to 
peddle,  under  the  laws  of  this  state.  No 
one  can  obtain  such  license  who  cannot  be 
sworn,  for.  every  peddler  has  to  take  an 
oath.  Code,  S  1634.  Every  Itinerant  trad- 
er by  sample  is  treated  aa  a  peddler.  Id. 
S  1681.  The  itinerant  trader  Is  the  person 
who  actually  travels,  or  passes  from  place 
to  place,forthe  pnrposeof  trading  by  sam- 
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pie  or  othOTwlae.  Wlthla  the  sense  and 
meaning  of  the  Code,  when  one  adopts 
that  vocation,  and  pursues  It,  he  becomes 
a  peddler,  and  by  that  nameor  desci^tion 
Is  to  be  licensed.  Oould  v.  Atianta,56  Ga. 
686.  The  execution  issued  In  tbe  present 
case  alleges  peddling,  and  seUing  as  ped- 
dkws,  without  first  obtaining  llcenae  to 
peddle,  and  without  paying  the  charges 
fixed  by  section  529  of  the  Code,  which 
section  preserlbes  a  charge  of  $60  lor  a  U- 
cenae  to  peddle.  Tbe  execution  is  for  the 
collection  ot  flOO  as  a  forfeiture ;  and  the 
law  declaring  the  forfeiture  Is  found  In 
section  688  ot  the  Code,  onder  which  sec- 
tion the  person  who  Incurs  it  Is  one  who 
peddles  without  first  obtaining  a  Ucmse 
to  do  so.  From  what  we  have  said,  it 
follows  conclusively  that  tbls  execution 
could  not  rightfully  be  enforced  agalnnt 
tbe  Wrought  Iron  Range  Company.  In- 
deed, as  to  that  corporation.  It  was  and 
Is  an  utter  nallity. 

2.  The  nextqaestion  relates  to  the  valid- 
ity of  the  execution  as  anainst  Lee,  tbe 
person  who  actually  itinerated,  and  ex- 
hibited a  sample  stove,  for  the  purpose  ot 
obtaining  orders  In  behalf  of  the  corpora- 
tion for  stoves  manufactured  la  the  state 
of  BllsBourl,  and  to  be  forwarded  from 
thence  to  this  stalte  in  filling  orders  so  ob- 
tained. Lee  is  a  citiien  and  resident  nf 
Virginia,  and  plies  his  vocation  In  Oeoi^a 
to  obtain  orders  for  goods  manufactiu^ 
In  Ulssonri.  and  not  brought  within  this 
state  ontU  after  ordered  through  htm  by 
purchasers,  or  those  desiring  to  purchaee. 
As  he  carries  bis  sample  stove  from  place 
to  place  upon  a  wagon  drawn  by  m  ales, 
and  exhibits  tbe  same  as  a  means  ot  trad  ■ 
ing.or  inducing  offers  to  trade,  he  is  doabt- 
lees  a  peddler,  within  the  tme  smse  and 
meaning  of  the  Code.  Section  1681  reads 
as  follows:  "Every  peddler  or  itinerant 
trader,  by  sample  or  otherwise,  must  ap- 
ply to  the  ordinary  of  each  county  where 
he  may  desire  to  trade  for  a  license,  which 
shall  be  granted  to  him  on  the  terms  said 
ordinary  have  or  may  Impose.  They  are 
authorised  to  Impose  such  tax  as  they 
may  deem  advisable,  to  be  need  lor  conn, 
ty  purposes.  Tbe  license  extends  only  to 
the  limits  ot  the  county. "  Section  1685  re- 
quires a  license  for  every  wagon  or  other 
vehicle  employed  or  used  In  vending  such 
goods,  wares,  or  merchandise.  Section 
6^  Is  as  follows :  **  If  any  person,  except  a 
disabled  floldler  of  this  state,  peddles, 
without  first  obtaining  such  license,  ht 
counties  whwe  the  ordinaries  take  no  ac- 
tion r^rulating  peddling, he  torfeltB  to  the 
county  one  hundred  dollars  tor  the  firat 
act  ot  peddling,  and  for  each  month  thoe- 
aftertwent^'-fivedollarsmore."  Weshonld 
consider  these  provisions  dedrive  oS  the 
case  as  to  Lee,  cuuld  they  be  held  consti- 
tutional in  their  application  to  blm.  and 
the  business  In  which  he  Is  engaged.  But 
this  cannot  be  held  consistently  with  tbe 
decisions  of  tiie  supremecourt  of  the  Unit- 
ed States  In  Robblns  v.  Taxing  ZHst..  ISO 
n.  S.  489,  7  Sup.  Ct.  Rep.  692,  and  Asber  v. 
Texas.  128  U.  S.  129,  9  Sap.  Ct.  Hep.  1. 
These  cases  rule  that  statutes  of  Tennessee 
and  Texas,  not  more  obnoxious  than  our 
own  to  the  Interstate  commerce  dause  ot 
the  constitution  ol  the  Doited  States,  are 
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Told,  tor  their  conflict  with  that  conatttD- 
tk>n.  In  BO  far  aa  tb«Qr  extrad  to  aoUcltlng 
ordov,  and  maklns  sales,  by  and  for  non- 
Mldenti  ta  the  state  within  which  the 
biMlaeaB  required  to  be  licensed  is  trans- 
acted. After  toll  examination,  we  can 
have  no  doabt  that  theae  decidona  apply 
to  the  present  case,  and  control  It.  This 
betas  BO.  the  matter  admits  of  no  further 
diwDsslon  at  our  bands.  Aftw  the  state 
bas  Yielded  to  the  federal  army,  it  can  very 
well  afford  toyi^d  tothelederal  Judiciary. 
Oor  sister  states,  Alabama  and  LonlBiana 
have  so  done.  State  Aeee,  88  Ala.  110, 8 
Booth.  Eep.  866;  Hardware  Co.  t.  Mc- 
Gulre.  80  La.  Ann.  848,  2  South.  Rep.  692. 
Tbe  doctrine  of  co-equality  and  coK>rd]na- 
tion  between  tbe  aupremecourt  of  Georjcla 
andtheaupremecourtof  the  United  States, 
BO  vigorously  announced  by  Bbnninq,  J. ,  in 
Padelford  Sarannab.U  Ga.  480,  regard- 
ed now  from  a  praetleal  stand-point, 
nems  rlidonaty.  Its  implication  to  this 
or  any  like  case  would  be  a  Jarring  dis- 
cord In  the  harmony  of  tbe  law.  More- 
OTer,  ahy  attempt  to  apply  it  etfectlTely 
woald  be  do  less  vain  than  discordant. 
When  we  know  with  certainty  that  a 
qaeetlon  arising  under  the  constitution  of 
the  United  States  has  been  definitely  da. 
dded  by  tbe  supreme  eonrtof  that  icovem- 
moit,  it  is  our  duty  to  accept  the  decls* 
Ion,  for  the  time  beinK,  as  correct,  whether 
It  coincides  with  our  own  opinion  or  not. 
Any  failure  of  due  aubordlnation  on  oar 
part  would  bea  breach,  rather  than  thead- 
minlatratlon.frf  law.  Thejudt^ofthesupe- 
rlor  court  erred  in  notgranttngtbe  Injuno- 
tlon  prayed  for.  Jud^ent  revexsed. 


CiTT  OF  EUtannah  r.  Wbbd  et  ai. 
<j9uprem«  Court  qf  €^«orgia,   Uaroh  14,  IMO.) 

TaXATIOH— COKITITUTIOIIAI.  hiM. 

Ths  tax  ordioanoe  oS  the  of  Savannah, 
Impoaincr  a  tax  of  2W  per  cent,  on  real  estate, 
&-10  per  cent  on  bank  nock,  and  ^  per  cent,  on 
all  other  penoaal  propertv,  la  void,  as  under  Coneu 
Oa.  art.  7, 1  9)  par.  1,  pnnldlDg  that  **aU  taxation 
ahall  banalform  vpon  the  lame  daaa  of  aabjeota, 
aad  od  vofotvm  on  all  property  snhjeot  to  he  taxed, 
within  the  territorial  fimlu  of  the  anthority  lew 
Ibk  the  tax, "  all  real  and  persoaal  property  wiin- 
la  the  oorporate  Umita  nart  be  tutea  according 
toltavahis. 

Brror  from  superior  court,  Cbatiiam 
eoon^;  FauJoaKT,  Judge. 

Cftisbo/Bi,  SrwlB  A  Da  Bigaom,  and  &  H. 
Adtaam,  for  plaintiff  in  error.  &CoBDorA 
<yBjm0t  for  defendants  in  error. 

SaafONS,J.  Weed  et  al.,  by  petition, 
complained  that  themarsbal  of  Savannah 
bad  levied  upon  a  lot  of  land  belonclng 
to  them  In  that  dt?  aa  ezecntlon  for  tbe 
four-qoartnn  tax  doe  by  them  upon  two 
lots  of  land,  under  the  tax  ordinance  of 
tbedtsr.  This  ordinance  was  pcMsed  by 
tbs  municipal  corporation  on  December  2:i, 
1888.  and  imposed  a  tax  of  per  cent,  up- 
on real  estate  within  the  corporate  Umita, 
and  of  one-half  of  1  pw  cent,  upon  all  per- 
sonal prupwty,  except  shares  in  banks  and 
banklBS  associations,  upon  wbteb  a  tax 
of  only  three-tenths  of  1  per  oent.  was  im- 
posed. This  tax  ordinance  the  petition- 
era  allefced  to  be  lUeKal  and  void,  because 


It  violated  the  proTfsions  of  article  7,  §  9, 
par.  1,  of  the  constitntion,  (Code,  {  5181.) 
They  prayed,  among  othw  things,  that 
an  ad  iBtertm  injanctlon  might  issue 
against  tbe  municipal  corporation  and  tbe 
marsfaal,  enjoining  them  from  proceeding 
to  enforce tbecollectlon  of  thetax until  the 
final  determination  of  the  cause.  The  de- 
fendants answ«wd,  and  inslated  that  tbe 
ordinance  complained  of  and  theexecntlon 
mentioned  in  tbe  petition  were  legal  and 
valid.  Upon  the  hearing,  tbe  trtal  Judge 
granted  the  injunction.  The  mayor  and 
aldermen  exerted,  and  assigned  tbe  same 
as  error.  The  learned  and  able  counsel 
fortbeplalntltllneiTorcontended  that  this 
Judgment  was  erroneous,  because,  under 
the  above  section  of  the  constitution,  the 
municipal  authorities  of  Savannah  had 
tbe  power  and  authority  to  classify  the 
subjects  of  taxation,  and  to  require  a  tax 
of  a  different  ratenpon  realty  from  that  re> 
qutred  by  thmn  on  personal  property. 
They  also  contended  that  this  cla  use  ol  tbe 
constitution  wasbcnrowed  from  the  con- 
stitution of  Fennaylvania;  that  the  con- 
stroctlon  put  upon  it  by  tbe  courts  of 
Pennsylvania  la  binding  upon  tbe  conrts 
of  this  state:  andthat  the  construction  of 
the  supremecourt  trf  Pennsylvania  is  that, 
under  this  clause  of  their  constitution,  the 
legladature  baa  authority  tu  classify  prop- 
erty so  that  one  species  may  be  taxed 
more  than  another.  We  are  Inclined  to 
think  that  if  this  clause  had  bem  wholly 
borrowed  from  the  constitutiOD  of  Penn- 
sylvania, and  the  supreme  court  of  that 
state  had  put  this  construction  upon  It 
bdoreitwas  adopted  Into  our  constitu- 
tion, we  wonld  be  bonod  by  tiiat  con- 
stmctlon.  But  we  do  not  agree  with 
counsel  that  the  clause  under  considera- 
tion was  taken  wholly  from  the  Pminsyl- 
vanla  conatitntlon.  There  are  qualifying 
worda  in  the  clauae  aa  it  atanda  In  our 
constitution  which  in  ouroplnlon  prohibit 
the  legislature  or  a  municipal  coancll  from 
claasifylng  property  as  was  done  In  this 
ease,  and  which  render  its  meaning  entire- 
ly dlffermt  from  that  of  the  Pennsylvania 
constitution.  Tbe  constitntion  of  Penn- 
sylvania on  thissabjectlaasfollowe:  "All 
taxes  shall  be  uniform  upon  the  sameclass 
al  subjects,  wltbin  the  territorial  limits  ol 
the  authority  levying  tbe  tax.  and  shall 
belevled  and  collected  under  general  laws. " 
Our  constitution  upon  this  subject  reads 
as  follows:  **A11  taxation  shall  be  uni- 
form upon  the  same  class  of  subjects,  and 
Hd  YAlonm  on  all  property  subject  to  be 
taxed,  within  the  territorial  limits  of  the 
authority  levjing  the  tax,  and  ahall  be 
levied  and  collected  under  general  laws." 
If  our  constitntion  woe  an  exact  copy  of 
the  Pennsylvania  constltaldon  upon  this 
Bubject.  we  wonld  most  certainly  >agres 
with  the  learned  counsel  forthe  plaintiff  In 
error,  that  property  might  be  classified, 
and  different  rates  of  taxation  put  upon 
it;  but  we  think  that  when  the  framers  of 
onrconstitution  interjected  into  tbe  clauae 
the  words,  "  and  ad  raJonm  on  all  prop- 
erty subject  to  be  taxed,  **  it  was  their  in- 
tenUon  that  there  Should  be  no  classifica- 
tion of  property  so  that  It  might  be  taxed 
at  different  rates.  Property  is  not  the  on- 
ly subject  of  taxation.  **  Every  thing  to 
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which  the  legWattre  power  extends  may 
be  the  enbject  of  taxation,  whether  It  be 
person  or  property,  or  possession,  fran- 
chise, or  privilege,  or  occupation  or  right. " 
Cou1ey,Tax'n,&.  Wethinkthatthlsclause 
refers  to  subjects  of  taxation  other  than 
property,  uid  means  that  If  one  kind  of 
boshiesa,  privlle^,  franchise,  or  r^ht,  etc., 
Is  taxed,  the  tax  shall  be  anlfonn  upon  all 
of  that  class.  For  instance,  If  Uqvor  deal- 
ers are  taxed,  the  tax  as  to  ali  llqnor  deal- 
ersBhall  be  nniform ,  if  draymen  are  taxed 
for  cairylug  on  their  bnslaesB,  the  tax  shall 
be  uniform  as  to  all  of  that  class;  or  It 
butchers,  lawyers,  physicians,  dentists* 
and  photographers  are  taxed,  thetax need 
not  be  the  same  npon  all  of  these,  but 
ehall  be  uniform  as  to  each  one  of  these 
classes.  Upon  this  subject,  see  Cntllff  v. 
Mayor,  etc.,  60  Oa.  597;  Shepperd  v.  Com- 
missioners, 69  Ga.  635;  Davis  v.  Mayor, 
etc.,  64  Ga.  128.  The  legislature  or  munic- 
ipal authorities  are  not  bound  to  tax  any 
occupation  or  business  within  their  terri- 
torial limits,  but  when  they  undertake  to 
tax  one  elassof  buslr'wi  oroccupation  the 
same  tax  must  be  levied  on  all  members  of 
that  class.  We  think  the  plain  meaning 
of  this  clause  of  the  conatltutlon  is  that 
the  leglslatare  or  municipal  authorities 
may  classify  all  subjects  of  taxation,  and 
make  the  tax  uniform  on  each  class.  They 
can  tax  these  classes  or  not,  as  they  see 
proper.  Th«>y  can  tax  one  class  and  ex- 
empt the  others;  but  when  they  do  tax  a 
particular  class,  the  rate  must  be  uniform 
as  to  all  of  tliat  claAS.  When,  however, 
tiiey  come  to  deal  with  property,  a  differ^ 
ent  rule  prevails.  If  property  is  taxed,  all 
of  It  muut  be  taxed  except  that  exempted 
tn  the  constltiitlon.  The  l^slature  or 
nnnldpal  authorities  can  make  no  exemp> 
tlon  as  to  property ;  It  roust  be  taxed,  and 
taxed  according  to  Its  value.  Though 
property  is  a  subject  of  taxation,  the  con- 
stitution treats  It  as  but  one  subject,  and 
prescribes  the  rule  of  uniformity  as  to  It 
bysaylng  that  all  of  It  subject  to  be  taxed 
shall  be  taxed  ad  vaJorem.  And  if  it  must 
be  taxed,  and  taxed  according  to  Its  value, 
we  cannot  see  how  it  can  be  classtfled 
anew,  and  one  rate  put  upon  real  estate, 
a  lower  rate  upon  personal  property  gen- 
erally, and  a  still  lower  rate  npon  eliares 
In  bankBandbanklngassodations.  Ifone 
roan  has  a  thousand  dollars  worth  of  per- 
sonal property,  and  another  a  thouHand 
dollars  worth  of  real  estate,  and  another 
a  thousand  dollars  worth  of  shares  In  a 
banking  company.  It  must  bear  the  same 
rate  of  taxation.  Each  must  bear  the 
eame  burd«i  In  support  of  the  government 
which  protects  the  owner  and  his  proper- 
ty. This  rule  Is  equitable  and  Just  to  all 
parties,  and  the  rule  prescribed  by  the  or- 
dinance of  the  city  of  Savannah  Is,  In  our 
opinion,  Inequitable  and  unjust.  Under 
that  ordinance  a  man  who  owns  a  thou- 
sand dollars  worth  of  real  estate  has  to  pay 
for  the  support  of  the  government  $21.2S, 
the  man  who  owns  a  thousand  dollars 
worth  of  personal  proi>erty  other  than 
bank  stock  has  to  pay  f5.  and  the  man 
who  owns  a  thousand  dollars  worth  of 
bank  stuck  has  to  pay  only  f  S.  In  our 
Judgment,  tlie  words,  "atf  valorem  on  all 
property  subject  to  be  taxed,"  were  em- 


bodied In  this  clause  of  the  consfltntlon 
for  the  expresR  purpose  of  prohibiting  such 
unjust  and  unequal  taxation  as  this.  We 
adopt  in  this  decision  that  part  of  Uie 
opinion  of  the  chief  Justice  In  the  case  of 
verdery  v.  Village  of  BummervUle,  82  Ga. 
188,  8  IS.  £.  Rep.  218,  which  treats  of  the 
proper  oonstmctlon  of  this  clause  of  our 
oonstltntion.  and  for  the  reasons  we  have 
given  above,  and  the  reasons  assigned  In 
thatoplnlon,  we  affirm  the  Judgment  of 
the  court  below.  We  express  no  opinion 
as  to  Injunction  being  the  proper  remedy 
In  a  case  like  this,  as  the  point  was  not 
made,  and  we  were  requested  to  affirm 
this  Jadgmrat  It  we  decided  that  tbe  con- 
stitntlonal-qaeBtlon  raadewas  against  the 
plaintiff  In  error.  Judgment  affirmed. 


F.  &  W.  RT.  Co.  v.  STBlNXlfQXa 

et  a/. 

(Supreme  Court  of  Oeorgia.  Varch  ID,  189a) 
CA.BRIIBS— Loss  or  CKWDB. 
In  an  actioa  a^iost  a  railroad  company  for 
the  lOBB  of  a  bale  of  cotton,  plaiDlilTs  evideDce 
showed  that  the  bale  was  loaded  on  a  dray  to  be 
delivered  to  defendant,  and  that  defendaors  check 
clerk  had  signed  a  receipt  for  the  bale  in  tbe  dray- 
man's receipt  book;  but  that  the  reoeipt  had  bera 
erased.  DefendenVs  check  clerk  teatified  ttau  be 
had  signed  tbe  receipt,  but,  on  being  lufonned  by 
the  h^id  clerk  that  he  had  made  a  mistake,  be 
erased  his  signature.  Defendant's  head  clerk  tes- 
tifled  that^  in  billing  oat  the  cotton  id  the  depot 
for  shipment,  he  had  been  unable  to  find  the  bale 
in  question:  that  he  then  directed  the  check  derk 
to  mark  off  his  receipt  for  the  bale;  and  that,  bad 
the  bale  been  reo^ved,  witness  would  have  dis- 
covered it  when  he  billed  out  the  cotton,  fietd, 
that  a  verdict  for  pl^ttff  was  warranted  by  tiw 
weight  of  the  evlMnos. 

Error  from  superior  coart,  Decatorecmn- 

ty;  Bower,  Judge. 
Tbe  following  is  the  official  report : 
Stelnluger  &  Co.  sued  tbe  Savannah, 
Florida  &  Western  Hallway  Company  for 
f33.^  for  the  loss  of  a  bale  of  cotton. 
Upon  the  trial  of  the  case  In  the  magis- 
trate's court,  upon  appeal  to  a  Jut7,  R.  A. 
Lyttle,  one  of  the  plalntifrs,  testified  that 
on  November  11, 1888,  they  owned  &  bale 
of  cotton  at  Townsend's  warehonee,  and 
instructed  Townaend  to  ship  It  to  New 
York.  They  never  did  or  could  get  the 
railroad  receipt  for  that  bale,  as  the  road 
denied  having  received  ity  and  had  never 
paid  for  It.  Witness  was  present  at  the 
former  trial  uf  this  case,  when  J.  M.  Ter^ 
rell,  now  dead,  testified,  and  he  remem- 
bered the  subatance  of  Terrell's  entire  tea- 
timony.  Terrell  teettfled  that  he  saw  this 
bale  loaded  on  the  dray  at  Townsend's 
warehouse,  and  saw  the  dray  drive  off  to 
the  depot ;  that  when  tbe  dray  came  back 
he  saw  the  receipt  book,  which  the  dray- 
man always  carried  to  the  depot,  und  this 
bale,  with  all  the  others  on  that  receipt, 
was  checked  off,  and  the  rec^pt  was 
signed  by  the  agent  at  the  depot.  X^yrttie 
also  testified  that  he  remembered  the  sab- 
stance  of  Matt  Carter's  testimony  on  the 
previous  trial,  and  that  Carter  testified  as 
hereafter  stated  In  the  report  of  the  evi- 
dence of  Towneend.  Lyttle  did  not  know 
the  whereabouts  of  Carter  at  the  time  of 
the  present  trial,  nor  had  he  known  any- 
thing of  them  for  a  longtime.   Plain tUte 
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bad  no  mark  of  tlie  bale  In  ijaestlon  at 
IMcktnBon'8  warehonse,  bat  he  claimed  to 
have  shipped  ont  one,  which  they  ordered 
out  In  another  mark.  In  this  mark,  and 
when  the  returns  came  In  It  bhowed  he 
was  correct.  Plaintiffs  had  return  sales 
tor  a  bule  marked  "L.  £.  H.  #  but 
the  welKht  did  not  correspond  at  all  with 
the  weight  of  the  bale  In  question,  and  did 
convspond  with  the  one  shipped  oat  by 
IMcktnson  In  this  mark,  though  he  was 
ordered  to  ship  It  in  another.  Lyttle  did 
give  the  bill  of  lading,  testified  to  by 
Townsend,  to  TowuBenO,  having  got  It 
from  the  depot,  and  afterwards  got  It 
back  from  Townwnd  because  the  railroad 
elalined  It  belonged  to  Dickinson's  lot. 
The  bill  of  lading  cannot  now  be  obtained, 
as  It  always  goes  forward  with  the  cot- 
ton, and  follows  It  to  the  purchasers. 
Townsend  testitled  the  bate  In  dispute  was 
In  his  warehouse  when  he  received  orders 
to  ship^  from  plaintiffs.  He  marked  this 
bale  and  two  others,  and  placed  them  at 
one  end  of  tlie  platform,  being  particularly 
careful  about  this  lot,  because  plaintiffs 
aald  tiiey  wanted  the  railroad  receipts  as 
soon  us  possible,  and  an  order  to  ship  to 
New  York  was  an  unusual  occurrence. 
Saw  thlH  bale  loaded  with  the  others  on 
the  dray,  of  which  Matt  Carter  was  the 
driver  and  J.  M.  Terrell  the  owner;  and 
when  the  di'ay  came  back  from  the  depot 
witness  looked  at  the  stub  In  the  receipt 
book,  and  all  the  cotton  on  It  was  checked 
oil.  and  the  receipt  signed  with  a  pmdl  by 
the  agent.  In  the  usual  way.  Never  no- 
ticed that  stub  again  until  some  time  the 
next  week,  when  a  controversy  arose 
about  this  bale.  Then  he  saw  that  the 
book  had  been  taken,  the  name  on  the  re- 
ceipt erased,  the  check  over  this  bale 
roblied  off.  and  the  words  "j^  18  short" 
-written  thereon.  WltnessthenbegantoiD- 
vestlgnte.  and  sawColbert,  who  checked  at 
thedcpot.nnda»kedhimabout  It.  Colbert 
told  him  they  had  made  a  mistake  some 
way ,  and  looked  for  the  bale  to  turn  up  lu 
Savannah.and  would  let  him  know  If  it  did; 
that  he  (Coll>ert)  received  that  bale  at  the 
depot  trum  Carter,  and  checked  It  off  blm- 
■etf.  and  Peacock  made  him  change  the  re- 
ceipt afterwards.  Witness  knows  Matt 
Carter,  and  heard  him  testify  on  the  former 
trial.  Has  made  diligent  inquiry  as  to  his 
wliereaboutB,andcannotflnd  him.  Heard 
he  was  sometimes  in  Miller  county,  and 
sometimes  at  the  Bay,  but  cannot  learn 
anything  positive  about  him.  Has  asked 
tils  kinsfolk  h«<e,  but  they  did  not  know 
There  was  on  attachment  Issued  from  this 
coui*t,  and  put  In  the  hands  of  a  consta- 
ble to  And  him,  to  testify  In  this  case,  but 
hecould  not  befound  in  tfaiscounty.  Wit- 
ness remembers  the  substance  of  Carter's 
testimony  on  the  former  trial.  Defend- 
ant's attorney  ob]ecte<l  to  admitting  the 
evidence,  because  It  was  not  satistactorily 
provecL  that  the  witness  was  Inaccessible, 
and  remarked  that  he  btilered  Carter 
was  In  town  at  tliat  moment.  Plaintiff's 
counsel  stated  that  he  had  no  knowledge 
of  hlH  whereabouts,  and  could  cot  And  him. 
Townsend  further  testified  that  he  had 
looked  for  Carter  that  morning  In  town, 
and  Inquired  among  his  kinsfolk,  but  could 
icet  no  better  Information  than  before  glv- 
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eil.  Matt  Carter  testified  on  the  former 
trial  that  he  lemembered  the  bale,  helped 
to  load  It  on  the  dray,  hauled  and  deliv- 
ered it  at  the  depot.  Colbert  checked  it  off, 
and  signed  for  It,  and  gave  him  back  the 
book,  and  he  brought  it  back  to  the  ware- 
house, where  Terrell  and  Townsend  were, 
and  gave  it  to  Townsend.  Witness  fur- 
ther testitled  that  be  beard  Terrell  testify 
on  the  former  trial,  and  remembered  the 
substance  of  his  entire  evidence,  and  that 
It  was  lust  as  Lyttle  had  stated  It.  Tlie 
reason  Townsend  did  not  ask  the  railroad 
agent  for"  L.E.  H.  #18"  in  his  note  of  the 
17th  was  because  he  had  already  received  a 
bill  of  lading  for  that  bale,  as  he  tboii^rht; 
but  they  afterwards  claimed  thai  the  >'ull- 
mad  receipt  they  had  sent  him  for  bale  of 
that  number  ought  to  havegoneto  Dickin- 
son,and  TowuBendgaveltup.andwrote  a 
note  on  the21st,at  once  asking  for 13." 
Another  witness  testified  for  plaintiffs 
that  he  beard  the  testimony  of  Terrell  and 
Carter  on  the  former  trial,  and  remem- 
bered the  substance  of  th^r  evidence,  and 
that  they  testified  as  set  ont  In  tbe  evi- 
dence of  Lyttle  and  Townsend.  For  the 
defendant,  Colbert  testified  that  he  could 
not  say  positively  whether  this  bale  came 
to  the  depot  or  not.  Did  remember  that 
he  checked  that  bale  on  the  stub  of  the 
receipt,  and  signed  for  Ir,  and  four  or  five 
days  afterwards  Peacock,  the  bead  clerk 
at  the  depot,  told  him  that  he  had  made  a 
mistake,  and  made  hlmtakethe  book  that 
had  come  back  to  the  depot,  and  erase 
the  check  and  receipt  for  this  bale  and  his 
signature  on  the  receipt,  and  Peacock 
wrote  the  words  "g^  13  short"  at  that 
time.  This  bale,  according  to  the  receipt, 
wasas  surelyrecelTed  as  any  of  the  others, 
but  witness  would  not  swear  now  wheth- 
er It  was  rfcelved  or  not.  There  was  an 
"L.  E.  U.  #  13"  there,  but  Peacock  said  It 
came  from  Dickinson's  warehouse,  and 
came  np  on  the  cars,  and  not  by  dray. 
Wltneue  first  heard  of  this  at  the  time  Pea- 
cock told  him  to  erase  tbe  check  and  change 
the  stub.  Does  not  remember  telling 
Townsend  that  be  checked  the  bale  off  the 
dray.  Peacock  testified  that  this  bale 
was  said  by  plaintiffs  to  have  come  down 
on  Friday  or  Saturday,  and  on  the  fol- 
lowing Monday,  while  billing  out  all  the 
cotton  shipped  to  ddte  for  which,  bills  of 
lading  had  not  been  made  out,  witness 
found  that  "L.  E.  H.  5^(18"  was  missing, 
or  that  one  bale  of  that  mark  was.  He 
found  that  one  bale  of  that  mark  had  been 
shipped  by  the  railroad  on  Saturday 
from  Dickinson's  warehouse,  but  could  not 
find  the  one  from  Townsend's.  He  then 
made  Colbert  take  Townsend's  receipt 
book,  and  mark  o0  his  check  and  receipt 
for  this  bate,  and  witness  wrote  on  the 
check  "#13  short."  The  book  was  then 
sent  to  Townsend,  and  came  and  went 
every  trip  with  his  dray,  aud  witness  nev- 
er heard  anything  about  It  for  several  days. 
On  November  17th  be  received  the  follow- 
ing note  from  Townsend :  "The  following 
cotton  receipts  or  bill  of  lading  wanted, 
for  cotton  that  was  shipped  to  New  York 
by  J.  Steinlnger  &  Company,  L.  E.  H. 
19,  20,  21.  81,  .S2,  33,  22,  21."  On  November 
2l8t  he  received  another  note  from  Town- 
send  as  follows :  "  What  abQUt  L.  £.  H. 
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18?  Tbe  receipt  !■  wanted ;  aeaA  receipt 
of  all  cotton  np  to  this  load."  If  butdi 
these  balee  had  been  received  witness 
wonld  bare  dfecorered  It  when  he  checked 
the cottonlnthecaiBforBhlpmenc.  There- 
lore  he  knew  this  bale  eonld  not  have  been 
rec^ved.  and  told  Townsend  that  If  It  had 
been  loaded  in  the  cars  and  not  checked  It 
would  torn  np  in  Savannah  when  the 
bales  were  checked  out.  Berelpt  books 
sent  out  by  warehonsemeu  have  two 

Elaces  on  the  leaf,— onecontainlnK  shipping: 
istrnetlons  to  the  railroad;  and  tbe  other, 
the  Btub^lsa  receipt  for  the  cotton  ordered 
•hipped.  When  xb»  draja  come  down  the 
cotton  is  checked  oil  on  both  the  shipping 
Instructions  and  tbo  stab,  and  the  former 
torn  out,  and  tiie  book  returned  by  dray. 
When  the  cotton  is  checked  into  the  cars 
it  Is  checked  on  the  shipping  instmctlons, 
which  are  then  filed  away,and  bills  of  lad- 
made  out  bythem.  It  was  when  mak- 
ing oat  bllte  of  lading,  <tlter  the  cotton 
had  all  gone,  that  witness  dtoeoTered  the 
mistake.  There  have  been  several  mis- 
takes made  at  the  depot  since  he  has  been 
there  in  regard  to  cotton,  and  a  bale  re- 
mained there  about  two  years  b^ore  they 
found  the  owner.  The"!,.  E.  H.^^IS" 
the  railroad  shipped  came  from  Dickin- 
son's warehonse  by  the  river,  beeanse  it 
was  checked  in  the  car  by  the  railroad 
tiver  clerk,  and  Colbert  bad  nothing  to  do 
with  It.  Savannah  was  notified  and  re- 
quested to  look  after  this  J>ale.  but  was 
never  heard  from  ebunt  it.  The  Jury  found 
for  plalntlftB,  and  defendant  took  the 
case  by  ceiiJomi  to  the  superior  conrt, 
alleging  that  the  verdict  was  contrary  to 
law  and  evidence;  that  the  eoort  erred  In 
admitting  the  evidence  of  Townaend  as  to 
the  former  evidence  of  the  absent  witness, 
not  dead  nor  inaccessible;  and  also  erred 
tn  admitting  the  evidence  of  Townsend 
and  Lyttle.  as  to  the  contents  of  tbe  bill  of 
lading.  CPTtioraii  was  overrnled,  and  de- 
fendant excepted. 

D,  A.  Ram^I,  for  plaintiff  In  wror. 
To  waamd  A  Kamstf,  lor  defMdaats  In  er- 
ror. 

Blecklbt,  C.  J.  It  is  doubtful  whether 
the  Justice  of  the  peace  committed  any  er- 
ror in  aduiltting  evidence;  but,  whether 
he  did  or  not,  we  think  there  was  nothing 
to  constrain  the  Judge  of  the  superiorcourt 
to  reverse  the  case  and  order  a  new  trial. 
The  l^a!  evidence  before  the  Jury  war- 
ranted the  verdict,  and.  In  our  opinion, 
thiH  petty  litigation  ought  to  stop.  Cer- 
tainly the  weight  uf  theevldence  Is  In  favor 
of  the  verdict.  Judgment  affirmed. 


Howell  v.  Cobimonwralth. 

(iSuprsme  Courttif  AppenU  of  Virgln.ia.  April 
10, 1890.) 

CUWHAL  Law— JnaiBDIonOH— CODBTS— PSAO> 
TIOB. 

L  Code  Vb.  I  4010,  orives  connty  oourU  ezdn- 
•Ive  Jurisdiction  of  offeases  committed  In  their 
respective  oouoties,  and  orovldes  ttaat  one  oluvged 
wlto  a  felon;  punlsbable  with  death  may,  on  ols 
arraignment  in  the  county  court,  demand  to  be  tried 
Id  tbe  circuit  court;  that  on  such  demand  be  shall 
be  remanded  for  trial  la  said  oiroult  court;  and 
that  the  olerk  of  the  county  oonrt  shall  certify  to 
the  (dntuit  conrt  a  transcnipt  of  Uie  reoord  and 


oopies  of  tiie  Indlotment,  etc  HIeld,  that  wliarB 
one  arralffned  for  murder  In  the  county  court 
elects  to  be  tried  in  the  circuit  ooart,  the  latter 
has  exclusive  Jurisdiction  to  try  tbe  cause,  and 
cannot  sit  as  an  appellate  tribunal  to  consider  sup- 
posed  errors  of  the  county  court,  where  the  record 
is  not  traasmltted  to  It;  and  an  order  by  it  re- 
manding the  cause  to  the  oonnty  ecnirt  for  trial  is 
erroneous,  and  oonfers  no  Jurtsdiotlon  on  Uie  latter. 

9.  It  is  error  for  the  county  court  to  reqaire 
defendant  to  make  his  eleotton  as  to  Ute  court  In 
which  he  wUI  be  tried  before  it  will  consider  Ua 
motion  for  oontlnuance. 

Pble^r  A  JobnaoB,  for  plaintiff  In  error. 
R.  Taylor  Seott,  Attj.Gtea.^  tor  tbe  Cf>m- 
mon  wealth. 

IiACT,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  Idie  circuit  conrt  of  Floyd 
county,  rendered  at  Its  November  term, 
1889,  affirming  a  Judgment  of  the  county 
conrt  of  tbe  said  county  rendered  at  Its 
July  term,  lUSSd.  At  the  December  term  of 
the  county  court  of  Floyd  (1888)  tbe  plain- 
tiff in  error  was  indicted  for  tbB  murder  of 
one  Henry  Smith ;  and  Hundtoy  Howdl, 
the  father  of  John  Howell,  the  plaintiff  in 
error,  was  at  the  same  time  indicted  for 
felODloua  assault  upon  the  said  Henry 
Smith.  At  the  January  term  of  the  said 
conrt  (1889)  the  said  Indictments  were  dis- 
posed of  by  BOtle  proseqai,  by  leave  of  the 
court,  and  the  parties,  John  and  Hundley 
Howdl,  Jointly  Indicted  for  murder.  Tbe 
parties  were  arrested,  and,  at  tbe  ealUng 
of  the  case  at  the  February  term  next  suc- 
ceeding, the  accused  moved  a  contlnnance, 
on  account  of  the  absence  of  tfatir  wit- 
nesses ;  but  the  court  refused  to  entertain 
this  motion  until  after  their  arraignment, 
and  they  excepted.  Upon  thdr  arraign- 
ment they  elected  to  be  tried  la  tbe  drentt 
court  of  file  said  county.  Atthe  Midterm, 
1889,  Of  the  said  circuit  court,  the  said  par- 
ties were  produced  before  the  said  court: 
but  the  cause,  and  copies  of  the  Indictment 
and  proceedings  in  the  said  county  court, 
had  never  been  certified  to  tbe  said  circuit 
court.  However,  the  court  consltlered 
and  acted  upon  uncertified  copies  of  the 
same  Informally  produced  before  it,  wbere- 
upon  the  following  order  was  entered  in 
thesaldclrcnltcourt:  " The  prisoners  this 
day,  being  brought  Into  court,  before  plead- 
ing, moved  the  court  to  remand  them  tu 
the  county  court  of  Floyd  connty,  and  al- 
leged as  causes  to  sustain  their  motion 
various  errorecommittedby  tbesaid  coun- 
ty court,  with  their  several  bills  of  excep- 
tions, as  part  of  said  record;  and.  tills 
ctmrt  being  of  opinion  that  thereare  errors 
in  the  Judgment  of  the  said  count?  court 
In  refusing  to  allow  the  prisoners  the  right 
to  make  their  motion  for  a  contlnaance 
before  their  arraignment,  though  the  court 
perceives  no  other  errors,  yet  for  this  error 
it  Is  ordered  thatthe  motion  of  the  prison- 
ers be  sustained.  And  It  Is  ordered  tbat 
the  prisoners  be  remanded  to  the  coanty 
court  of  Floyd  county  for  further  proceed- 
ings on  said  Indictment  to  be  had  thereon 
In  conformity  with  the  order;  and.  by  con- 
sen  t  of  prisoners  and  the  attorney  for  tbe 
commonwealth,  the  witnesses  for  the  com- 
monwealth, with  the  witnesses  for  tbe 
prisoners,  who  have  been  recognised  to 
this  court,  were  recognised  to  appear  on 
the  first  day  of  the  July  tenn,  1880.  oe 
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Floyd  coimlar  eonrt.  And  the  prlaoDera 
were  remanded  to  Jail  tor  safe-keeping. " 
▲t  tbe  July  term,  1889,  of  the  said  county 
coart»the  said  parties  were  again  bronght 
before  that  court,  but  they  objected  to  the 
trial  ot  their  case  In  that  court  because 
they  bad  dected  to  be  tried  In  tbe  drcutt 
coDrt  of  said  eotur^  npcm  tbrtr  arralRn- 
ment  In  the  said  county  coart*  and  the 
record  and  prdceedlngabad  never  been  cer- 
tified to  the  dicolt  court  as  required  by 
law ;  but  tbe  county  court  overruled  their 
objection,  and  pro(»eded  with  the  trial, 
and  the  prisonera  excepted.  The  accused 
ttaereupun  demurred  to  tbe  Indictment, 
wblch  demurrer  the  court  overruled.  The 
said  parttos  tberenpon  elected  to  be  tried 
•epwately.  and  the  attorney  for  ttie  com- 
monwealth tiected  to  put  tbe  plalntlir  in 
orror  on  trial  first,  whereupon  he  pleaded 
not  guilty,  and  the  trial  proceeded:  and 
upon  the  trial  tbe  said  plaintiff  in  error 
waa  found  guilty  of  murder  in  the  second 
degree,  and  the  Juir  ascertained  the  period 
at  bis  confinement  In  tbe  penitentiary  at 
nlzie  years.  Tbe  plalntUf  m  error  moved 
to  set  aside  the  verdict  for  nneertainty, 
and  that  the  vwdlct  was  not  warranted 
by  tbe  law  and  the  evidence,  which  motion 
the  court  overruled;  and  the  accused  ex- 
cited. Whereuponthesald  plaintltt  In  er- 
ror moved  in  arrest  of  Judgment,  because 
t^e  said  county  court  was  without  Juris- 
diction to  try  the  case,  the  same  having 
beeo  sent  to  the  drcnlt  court  upon  his  elec- 
tion,and  tiie  proceedings  and  record  In  the 
county  court  had  never  been  certified  to 
tbe  said  circuit  court  as  the  law  reqaired ; 
which  motions  the  coanty  court  overruled, 
and  rendered  Judgment  in  accordance  with 
the  Tsrdict.  whereupon  the  accused  ap- 
plied tor  and  obtained  a  writ  of  error  to 
the  dreult  eonrt  of  Floyd  county,  when 
the  aald  Judgment  ot  tbe  county  court  was 
affirmed,  and  the  case  waa  then  brought 
to  this  court  by  writ  of  error. 

The  first  assignment  of  error  to  be  con- 
sidered Is  as  to  the  Jurisdiction  ot  the  trial 
court.  Upon  his  arraignment  In  the  coun- 
ty conrttbe  accused  bad  elected  to  be  tried 
in  the  dtcult  court  Invins  Jurisdlctlnn 
over  the  county  for  which  the  said  county 
court  Is  held;  and  his  contention  is  that 
npon  such  election  thejnriadictlon  of  the 
county  eonrt  over  his  case  ceased  and  de> 
tenntned,  and  Jurisdiction  was  thus  vested 
In  the  circuit  court  ot  the  said  county, 
which  court  alone  was  thereafter  compe- 
tent to  try  the  case.  The  law  provides 
that "  the  county  courts,  except  where  oth- 
erwise provided,  shall  have  exclusive  orig- 
inal Jurisdiction  forthe  trial  of  all  preeent- 
menta,  indictments,  and  Intormatlons  for 
offenses  committed  within  their  respective 
counties,  and  also  of  all  preeentmetits,  ln< 
dictments,  and  informations  now  pending 
In  said  courts,  except  that  a  person  to  be ' 
tried  for  any  felony  for  which  he  may  be 
ponlshed  with  death  may,  upon  his  ar- 
raignment In  the  county  court,  demand  to 
be  tried  In  tbe  circuit  court  having  Juris- 
diction over  the  county  tor  which  said 
county  court  Is  held.  Upon  such  demand 
the  accused  shall  be  remanded  for  trial  in 
the  said  drcnlt  court,  and  all  the  material 
witnesses  desired  tor  the  prosecution  or 
defense  shall  berecognlzed  fur  thdr  attend- 


ance at  such  trial.  When  a  person  Is  tb- 
manded  as  aforesaid  by  a  county  court, 
the  derk  thereof  shall  certify,  and  trans- 
mit to  the  derk  of  the  court  In  which  such 
person  is  to  be  tried,  a  transcript  ot  the 
record  ot  the  proceedings  in  said  county 
court  in  relation  to  the  prosecution,  and 
copies  of  tbe  Indictment  and  recognlianees 
and  other  papers  connected  with  the  case. 
Such  transcripts  and  copies  shall  be  used 
with  the  same  effect  as  the  originals. " 
Section  4016,  Code  Va.  It  Is  clear  that  the 
drcult  court  was  alone  vested  with  any 
Jurisdiction  to  try  the  case  after  tbe  de- 
mand ot  the  accused,  duly  made  ae  pro- 
vided by  law,  to  be  tried  in  that  court. 
It  Is  equally  true  that,  nnder  the  author- 
ity of  Anderwm  v.  Com.,  S  S.  B.  Kep.  8(3, 
the  county  court  erred  in  Its  action  In  re- 
quiring the  accused  to  make  thdr  election 
before tbecourt  would  consider  the  motion 
to  continue  the  case  for  any  cause.  When, 
however,  this  case  reached  tbe  circuit  court, 
upon  such  demand  lawfully  made.  It  was 
there,  as  a  court  of  original  Jurisdiction, 
to  be  tried,  not  for  tbe  correction  of  er- 
rors; but  the  drcnlt  court  could  only  so 
try  tiie  case  upon  duly-certified  copies  ot 
tbe  indictment  and  proceedings.  The  case 
was  not  triable  In  that  court  except  in  Che 
mode  prescribed  bylaw.  Tfaatcourt  could 
only  know  that  the  accused  was  charged 
with  'murder  by  tbe  method  prescribed  by 
the  law.  The  case  was  not  properly  be- 
fore the  drcult  court  tor  trial;  and,  pei<> 
cdving  this,  thatcourt  proceeded, as  an  ap- 
pellate tribunal,  to  consider  the  errors  dis- 
coverable in  the  Informal  proceeding  pre- 
sented to  it,  and  reversed  tbe  saJd  county 
court,  and  rem  anded  the  case  to  that  court 
by  tbe  order  above  reeited«  Thwe  was  no 
warrant  In  the  law  for  thla.  The  Jurisdic- 
tion of  tbe  connty  eonrt  bad  ended  in  the 
case;  and,  it  tbe  case  was  not  properly  be- 
fore the  circuit  court.  Its  obvious  coarse 
was,  by  the  proper  method,  to  cause  the 
record  to  be  certified  up  as  the  law  dii-ect 
ed.  But  this  that  court  altogether  neg- 
lected, and  proceeded,  in  advance  ot  the 
lawful  presentation  of  the  case  in  that 
court,  to  consider  supposed  errors  in  the 
county  court,  whmi  none  were  assigned ; 
there  having  heen  no  trial  in  the  county 
court,  no  trial  in  any  court,  and  no  final 
Judgment  upon  which  any  supposed  writ 
of  error  could  operate.  This  was  plainly 
erroneous,  because  the  case  was  not  before 
that  court,  and  could  not  be,  except  by 
authority  of  law;  and  the  law  conferred 
this  upon  the  copies  duly  certified  of  the 
Indictment  and  other  proceedings  In  the 
county  court.  The  case  agalnnt  the  kc- 
ciieed  could  be  made  to  appear  by  the  rec- 
ord alone.  Ca  wood's  Case,  2  Va.  Cas.  527. 
The  umlsslon  to  certify  these  records  was 
not  merely  a  clerical,  but  a  Judicial,  error. 
Id.  But,  If  properly  before  that  court.  It 
was  there,  as  we  have  said,  as  a  court  ot 
original,  not  appdlate,  Jurisdiction.  The 
order  of  tbe  drcult  court,  reversing  and 
remanding  the  case,  was  a  nullity;  and  by 
it  the  county  courtacqulredno  jurisdiction 
of  the  case,  and  had  no  authority  to  try  It. 
The  Jurisdiction  of  that  court  Is  conferred 
by  law,  and  It  has  only  what  the  law  con- 
fers. Without  lawful  authority.  It  caitnot 
act,  dther  tu  puuluh  or  to  Qkcqult.  .It  is 
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not  a  meie  techalnallty,  but  matter  ot  ee- 
eentlaldubstance;  and,  jfa  rl^i^d  adherence 
to  the  tonns  prescribed  by  law  serve**  to 
Impede  the  rapidity  of  the  cause  ot  lustice, 
It  cannot  lawfully  be  departed  from.  If 
thla  Impedes  the  punishment  In  one  In* 
stance,  in  some  other  It  Is  the  protection 
of  the  Innocent.  As  Is  said  by  Blackstone : 
"Delayu  and  little  Incunvenlencea  in  the 
forms  uf  Justice  are  the  price  that  all  free 
nations  must  pay  for  their  liberty  in  more 
Bubntantial  matters."  4  Bl.  Comm.  36U. 
To  quote  the  language  of  an  eminent 
Judfce :  "  If  it  be  said  that  by  the  result  ot 
thlH  opinion  the  defendant  may  escape  from 
the  cbarse  of  a  serious  offense,  of  which,  If 
ffullty,  he  is  Justly  obnoxious  to  a  heavy 
punishment,  the  answer  Is  that  the  safety 
of  the  community  consists  In  a  steadfast 
adherence  to  rule  and  principle,  especially 
In  criminal  cases,  even  If  at  times  a  Kullty 
Individual  should  thereby  escape.**  Ew- 
INO,  C.  J .,  In  State  Jonea.  11  N.  J.  Law, 
289. 

In  this  case  the  accused  baa  not  been 
lawfully  tried,  and  the  case  will  be  re- 
manded to  the  clrcultconrt  for  a  new  trial 
to  be  bad  In  that  court  upon  a  properly 
certlfled  copy  of  the  proceedings  In  the 
county  court  accordiuK  to  law.  Tbejodf;- 
ment  complained  of  belnfr  erruneous.  tbe 
same  will  be  reversed  and  annulWd,  and 
the  case  remanded  to  the  said  drcnlt  court, 
to  be  there  docketed  and  duly  tried  as  tbe 
law  directs. 


Waters  t.  Crabtbeb  et  al. 

(Supt-enu  Court  of  JTortft  CaroliTUU   April  91, 
1890.) 

KOBTOMlfr— AssOLTm  Dkbd— Dbstruotiom  or 
Rboohds. 

1.  Aa  sehoowledffinent  under  teal,  made  by 
tbe  grantee  more  thao  a  Tear  after  the  ezeootioa 
of  toe  deed,  that  he  held  the  land  as  security  for 
s  note,  and  that  after  payment  of  the  note  be  had 
no  further  right  to  the  land,  does  not  prove  the 
deed  a  mortgage,  where  it  is  not  shown  that  the 
sckoowledgmeot  was  made  under  an  agTeement 
entered  iato  at  tUe  time  ot  the  executum  of  the 
deed. 

a.  Where  the  record!  of  an  ainvement  to  con- 
rey  land  on  the  payment  of  a  certain  sum  have 
been  destroyed  by  flre,  equity  will  not  raforoe  the 
agreement  m  favor  of  one  who  for  20  years  n^- 
lecta,  under  Code  N.  a  o.  8,  SS  66. 08,  to  re-record 
the  paper  with  all  the  force  of  an  origlnBl  record, 
against  a  purchaser  for  value,  without  notice,  who 
has  for  Ifl  years  been  in  possession,  and  who  has 
erected  valoable  improvements  thereon. 

Appeal  from  superior  court,  Beaufort 
county  ;  E.  T.  Bovkin,  Jud^e. 

The  purpose  of  this  action  Is  to  cfaarf^e 
the  defendants  as  trustees  holding  the  le- 
gal title  to  tbe  land  in  question  for  tlie 
plaintiff;  to  compel  them  to  convey  such 
legal  title  to  the  plalutftt,  and  account 
tor  rents  and  profits;  and  to  obtain  pos- 
sesslon  of  the  laud.  The  plaintiff  allef^cs, 
amoiif;  other  tilings,  in  the  complaint: 
"(1)  That  on  the  9th  day  of  September, 
1S59,  he  wns  selsod  in  fee,  and  possessed, 
of  tbe  land  hereinafter  described  ;  that  at 
the  said  time  he  was  justly  indebted  to 
George  A.  Latham  in  the  sum  ot  ■■  -  ■  ■ 
dollars;  that  he  was  aoxfonsand  desirous 
of  securing  the  same;  that,  to  du  so,  be 
conveyed  to  George  A.  Latham  a  certain 


tract  ot  land  lying,  etc.,  [that  In  question ;] 
that,  the  utmost  confidence  existing  be- 
tween plaintiff  and  said  Latham,  the  said 
deed  of  September  9tta  was  made  absolute 
In  form,  instead  of  In  form  ot  a  security 
for  debt;  that  It  was  agreed  at  that  time 
that  said  Latham  would  reconvey  aaid 
land  to  plaintiff  upon  the  payment  of  tbe 
debt  aforesaid.  <2)  That  on  and  before 
January  7. 1861,  plaintiff  had  paid  all  of 
said  debt  except  the  sum  of  $1,702.69,  and 
that  on  said  date  he  gave  bis  note  for 
what  remained  due  at  tbat  "time,  vis.,  (1,- 
702.69;  that,  owing  to  the  approacb  of 
war,  and  uncertainties  of  the  times,  and 
the  enlistment  of  both  partiea  to  said 
deed.  It  waa  agreed  on  May  1861,  that 
said  agreement  should  he  put  in  writing; 
that  In  pursuance  thereof  the  said  George 
A.  Latham  duly  made  and  executed  a 
certain  d^easance,  which  said  dtfeasance 
was  duly  proved  and  recorded  In  Book 
No.  SI,  page  488,  of  Beaufort  County  Rec- 
ords, and  a  copy  thereof  is  hereto  annexed 
as  part  of  this  complaint,  and  the  oriKlnal 
he  Is  ready  and  willing  to  produce  when 
required ;  tbnt  tbe  premises  referred  to  la 
said  defeasance  is  the  same  as  that  de- 
scribed In  section  one  of  this  complaint. 
(»)  Tbat  plaintiff  did,  on  tbe  Istday  of  Ju- 
ly, lft77,  pay,  take  up,  and  canee  to  be  can- 
celed, the  note  retired  to  In  said  def«>a>- 
sance,"  etc.  The  deed  above  mentioned, 
of  September  9,  1859,  was  roistered  be- 
fore tbe  writing  called  a  **  defeasance,  ** 
whereof  the  following  Is  a  copy :  "  Waah- 
Ington.  N.  C,  May  26th,  1S61.  Be  It 
known  to  all  men  by  these  presents,  that 
the  brick  store  and  premises  for  which  I 
bold'a  deed  given  to  me  by  Samuel  B.  Wa- 
ters, ot  this  town  of  Washington  and  state 
of  North  Carolina,  is  held  only  to  secure  the 

Kayment  of  a  certain  note  for  seventeen 
undred  and  fifty-nine  dollars,  dated  Jan. 
7th.  1861, In  my  possession.  Afterpayment 
of  said  note,  I  have  no  further  right  or 
title  to  said  store  and  premises,  and  wlsb 
my  heirs  and  assigns  to  understand  the 
agreement  existing  between  eald  Waters 
and  myself,  and  to  driver  said  deed  In 
due  form,  after  tbe  payment  of  tbe  note 
named,  to  Samuel  B.  Waters,  bis  b^rs 
and  assigns,  to  be  theirs  forever.  [Signed] 
Gro.  a.  Latham.  (Seal.]  Signed,  sealed, 
and  delivered  In  the  presence  of  W.  K.  T. 
BuRBANK. "  This  paper  writing  was 
proven  and  registered  February  19, 1862; 
and  re-registered,  without  farther  proof 
or  order  of  court,  on  May  17.1886.  It  waa 
also  alleged,  in  substance,  that  tbe  said 
Latham  sold  and  conveyed  the  same 
land,  by  proper  deed,  in  tee,  dated  May  7, 
1870,  to  J.  A.  Onion;  that  the  latter  after- 
wards sold  tbe  same  to  Jobn  A.  Arthor, 
and  by  like  deed,  dated  August  6,  1n72, 
conveyed  title  to  him ;  that  be  afterwards 
died,  and  bis  widow  and  heirs  at  law,  by 
their  like  deed,  dated  26th  of  June,  1880, 
convoyed  the  same  land  to  Susan  D.  Crab- 
tree;  that  she  afterwards  died,  and  tbe 
defendants  are  her  helrsat  law  and  anrvlT- 
ing  husband.  The  deeds  last  mentioned 
were  each  duly  registered  before  the  time 
ot  the  plulotllt's  alleged  payment  ot  tbe 
note  mentioned,  except  the  one  lastmtsi- 
tloned,  wblob  was  afterwwds  reglatererl. 
The  d^endanta  deny  most  ol  tbe  materia} 
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allegatlone  of  tbe  complaint;  tbat  the 
plaintiff  is  such  vaoTtgngory  or  has  any 
right  as  snch ;  and  ^alleee  that  each  of* 
RDch  pnrctaaBeTB  of  said  laml.  In  succes- 
sion, purchased  the  eame  for  a  ]nst  and 
'air  price,  and  without  any  notice  of  the 
olalntiff's  alleged  rights,  etc.,  and  hare 
iach.  BO  succeeding  the  other,  had  contin- 
aoos  actual  possession  of  the  laud,  and 
put  on  tbe  same  Taluable  Improremeats, 
etc. 

On  tbe  trial,  the  plaintltf  pat  in  evidence 
sU  the  deeds  abOTementionedand  r^erred 
to.  Including  that  styled  a  "  defeasance, " 
and  he  testified  in  his  own  behalf  as  fol- 
lows: "Prior  to  September  0,  1S69,  I 
owned  the  lot  now  In  possession  of  the  de- 
fendants. On  that  day  I  conveyed  it  to 
George  A.  Latham.  I  hare  not  been  In 
possession  of  it  since  that  day.  At  the 
time  1  conveyed  it  to  Latham  there  was  a 
flTe-proof  brick  store,  and  a  long  row  of 
Bhlngle  sheds,  upon  it.  This  Is  the  same 
property  described  In  the  defeasance." 
"After  It  [the  note  mentioned]  was  exe- 
cuted and  delivered  to  George  A.  Latham, 
I  never  saw  it  again  until  3877.  It  was 
then  In  the  hands  of  Charles  Latham,  Jr., 
who  is  now  living.  The  note  has  been 
paid.  I  paid  It  to  the  said  Charles  La- 
tham, Jr..  in  the  fall  of  1877.  It  was  paid 
by  me  In  a  note  of  f 1,400  and  checks  which 
I  held  against  George  A.Latham,  amount- 
ing to  abontflve  hundred  dollars.  George 
A.  Latham  died  about  1885.  I  bare  seen 
the  proiierty  since.  1  hare  been  In  the 
town  of  Washington,  attending  the  trial 
of  this  case.  It  Is  worth,  with  the  build- 
Uigs  remored.  flOO  per  annum."  It  was 
admitted  that  the  deed  from  Waters  to 
Latham  was  recorded  In  the  register's 
ofBce  of  Beaufort  county  prior  to  the 
time  when  the  paper  writingtermed  a"de- 
teasance"  was  first  recorded.  In  lost  Book 
31.  It  was  further  admitted  tbat  tbe  deed 
from  Waters  to  Latham,  and  the  deeds 
from  Latham  toGulon.and  from  Oufon  to 
Arthur,  were  recorded  prior  to  the  time 
of  tbe  alleged  payment  of  the  note  execut- 
ed by  Waters  to  Latham  fpr  $1,702.59,  and 
tbat  all  of  the  deeds  abore  referred  to, 
and  the  deed  from  Bosa  H.  Arthur  and 
others  to  Snsan  D.  Crabtree,  were  record- 
ed prior  to  the  re-recordlng  ot  the  paper 
writing  termed  a  "defeasance**  in  new 
Book  81.  This  embraced  all  the  evidence 
faitrodnced  by  tbe  plaintiff,  and  favorable 
to  him.  When  the  evidence  was  closed, 
tbe  court  informed  plaintiff's  counsel  that 
it  would  instruct  the  jury  that,  U  they  be- 
lieved the  erldence  In  tbe  case,  the  plaintiff 
could  not  recover;  whereupon,  the  plain- 
tiff. In  deference  to  the  Intimation  of  the 
court,  submitted  to  Judgment  of  nonsuit, 
and  appealed.  Tbe  plidntlff  assigns  the 
following  grounds  of  error:  "fl)  Thatthe 
paper  writing  of  May  25,  1861,  and  tbe 
de<»d  from  S.  B.  Waters  to  George  A.  La- 
tham, constitute  a  mortgage.  (2)  That 
the  deed  of  George  A.  Latham  to  J .  A . 
Gulon  conveyed  simply  tbe  legal  estate 
coupled  with  the  trust,  and  that  Onion 
cabeme  trnstee;  thattbedeeds  from  Gulon 
to  Arthar,  and  from  Arthur's  heirs  at 
law  to  Snsan  D.  Crabtree,  had  the  same 
effect;  and  that  defendants  aretmntees. 
(3)  Tbat.  plaintiff  baring  paid  and  dis- 
▼.llB.B.no.2— 16 


chained,  according  to  his  own  testimony, 
the  note,  in  1877,  to  Charles  Latham,  Jr., 
he  is  not  barred  by  the  statute  of  limita- 
tions or  presumptions.  ** 

W.  B.  Rodman,  Jr.^  and  John  H.  Smtillt 
for  appelant.  Chan.  F.  Warren,  for  appel- 
lees 

Merrimon,  C.  J.,  (after  stating  tbe  facta 
as  above.)  It  is  very  true,  aa  contended 
by  thecounsel  of  the  appellant,  that  a  deed 
conveying  the  title  to  land,  absolute  upon 
its  face,  may  be,  and  Is,  treated  In  equity 
as  a  mortgage  of  the  land  to  secure  a  par- 
ticular debt ;  but  this  can  be  only  when 
the  parties  to  it  certainly  so  Intended  and 
agreed  by  mere  words,  or  some  writing, 
to  be  evidence  of  such  Intention  and  pur* 
pose.  Such  purpose  and  agreement  must 
appear  by  strong  and  satisfactory  proof ; 
otherwise,  the  deed — a  very  solemn  instra- 
ment— mast  be  accepted  as  expressing  the 
settled  intention  of  the  parties  to  it.  It  Is 
made,  ordinarily,  as,  and  Intended  to  be, 
the  strongest  evidence  of  that  pnrpose, 
and  will  be  so  accepted  until.  In  a  court  of 
equity,  it  shall  certainly  appear  that  some 
condition  or  modification  Is  connected 
with  It  and  part  of  it  has  been  omitted  from 
it.  Skinner  v.  Cox,  4  Dev.  68;  Mason  v. 
Heame,  Busb.  Eq.  88;  Boblnson  r.  WU- 
longhby,65N.  C.  520;  Coote,  Mortg.  24,25; 
1  Jones,  Mortg.  §  241  et  seq.  But  such  a 
deed,  duly  proven  and  registered  as  re- 
quired by  the  statutes  of  this  state  on  the 
subject  of  registration,  will  not  prevail  as 
such  a  mortgage  against  subsequent  bona 
Sde  purchasers  of  the  land  for  value,  with- 
out notice  of  such  mortgage  so  contem- 
plated by  it,  and  the  parties  to  it,  because 
sucb  subsequent  purchasers  had  no  notice 
ot  It.  As  to  them,  it  would  besecret,  fraud- 
ulent, and  void.  Hence  a  court  of  equity 
would  not  enforce  It.  Gregory  v.  Perkins, 
4  Dev.  50.  The  agreement  whereby  such  a 
deed,  apparently  absolute,  Is  to  be  subject 
to  a  condition  or  modification,  or  such  a 
mortgage,  must  exist  at  the  time  the  deed 
is  executed.  When  such  instruments  are 
perfected,  they,  by  virtue  oftheir  very  nat- 
ure. Imply  and  possesBcertalnty,  fixedness, 
aa  to  their  provisions,  and  stability  of  pur- 
pose, that  can  be  changed  only  by  an  in- 
strument of  like  character  and  equal  dig- 
nity. Neither  courts  of  law  nor  courts  of 
equity  can  make  or  modify  a  valid  con- 
tract. They  can  only  determine  what  they 
are,  and  give  them  effect.  Courts  of  equity 
can  only  give  effect  to  and  administer 
rights  created  by  and  growing  out  of  them 
that  courts  of  law  cannot,  by  reason  of 
their  peculiar  organization,  and  rigorous 
methods  ot  procedure.  Nor  has  a  court  of 
equity  authority  to  change  the  settled 
nature  of  an  Instrument,  and  make  It  dif- 
ferent from,  and  serve  a  purpose  different 
from,  that  contemplated  by  the  partlea 
when  they  made  It.  1  Jones,  Mort«.  §§ 
244-246.  As  we  have  said,  a  deed  appar- 
ently absolute  may,  by  agreement  of  the 
parties  to  It,  made  at  the  time  of  Its  exe- 
cution, and  as  part  of  Its  basis,  be  made 
subject  to  a  condition,— madea  mortgage; 
and  such  agreement  may  be  by  mere  words, 
or  be  reduced  to  writing,  or  a  separate 
deed  of  defeasance  may  be  executed.  Such 
writings  may  afterwards  be  ex^i^^^i|^ 
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only  In  purauaDce  of  the  agrcemeut  made 
at  the  time  the  deed  was  executed,  and  In 
that  case  tbey  will  relate  bock  to  that 
time.  The  writing,  whether  deed  or  not, 
becomes  evidence  ol  the  nature  and  pnr- 
poseof  the  deed  absolnte  upon  Its  face.  In 
the  present  case  the  plaintiff  appropriately 
allegRS  in  his  complaint,  and  with  suffi- 
cient particularity,  that  the  paper  writing 
<alled  a"defea8ance,"  executed  on  the  25th 
of  May,  1861,  was  executed  In  pursuance  of 
the  agreement  made  at  the  Ume  the  deed, 
apparently  absolute,  was  executed  to 
Oeorge  A.  Latham,  on  the  9th  of  Septem- 
Ijer,  1859,  and  eis  part  of  the  ground  of  It. 
If  this  were  so,  then  the  latter  deed  would 
be  talcen  and  treated  in  connection  with 
the  deed  of  defeasance,  and  as  part  of  it, 
and  the  whole  as  a  mortgage  of  the  land 
to  secure  the  balance  ot  the  mortga^  debt, 
-»that  for  which  the  note  mentioned  was 
taken.  But  no  evidence  was  produced  on 
the  trial  to  provesuch  agreement  made  at 
the  time  the  deed  of  the  9th  of  September, 
1859,  was  executed,  or  at  all,  nor  that  the 
4lebt  for  which  the  note  was  taken  was 
balance  of  the  mortgage  debt.  The  paper 
writing  of  the  25th  of  May,  1861,  makes  not 
the  slightest  reference  to  such  agreement; 
nor  does  It  specify  or  recite  at  all  that  the 
cote  therein  mentioned  is  the  balance  of 
a  mortga^  debt.  Indeed,  the  plaintiff 
failed  to  produce  evidence  on  the  trial  to 
prove  a  material  allegation  of  the  com- 

Slalnt.  The  paper  writing  of  the  2Sth  of 
[ay,  1861,  cannot  of  Itself  be  treated  as  a 
mortgage  then  made.  In  that  view,  the 
•debt  specified  therein  was  due  from  the 
plaintiff  to  George  A.  Latham,  and  the  land 
belonged  to  him.  The  debtor  cannot  give 
-the  creditor  a  mortgage  of  the  iatter's 
■own  land  to  secure  the  former's  debt  due 
4:o  him.  That  would  be  absurd  and  nuga- 
tory. Treating  the  land  in  controversy  as 
■the  property  of  George  A.  Latham  at  the 
time  the  instrument  Just  mentioned  was 
executed,  and  the  latter  as  an  Independent 
agreement,  It  Is,  In  effect,  a  covenant  on 
his  part  to  convey  the  title  to  the  land  to 
the  plaintiff  when,  and  as  soon  aa,  he 
should  pay  the  note  therehi  specified.  The 
plaintiff,  however,  did  not  allege  such  a 
<cau8e  of  action. 

It  might,  perhaps^be  contended  that  the 
(facts  stated  in  the  complaint  developed 
«nfilc]ently  such  a  cause  ot  action,  and 
'therelore  the  court  should  have  given  the 
-plaintiff  such  Judgment  as  he  w^as  entitled 
to  have.  If  this  be  granted,  we  neverthe- 
less are  of  opinion  that,  accepting  the  evi- 
•dence  produced  on  the  trial  as  true,  the 
plaintiff  was  not  entitled  to  any  Judgment, 
because  such  cause  of  action,  as  It  appears, 
as  to  the  d^endants,  Is  fraudulent,  and  can- 
not be  enforced  against  them.  The  cove- 
nant last  mentioned  was  proven  and  regis- 
tered February  19,  1862.  The  registry  was 
afterwards,  In  1864,  destroyed  by  fire;  and 
thus  the  registration  of  this  covenant 
■ceased  to  give  notice — certainly  in  tact — of 
it  to  the  public  as  contemplated  by  law. 
The  legislature,  Intending  to  remedy  snch 
and  like  mischiefs  and  misfortunes,  after- 
wards provided  by  statute  (Acts  1866,  c. 
41,  §S  S,  14;  Code,  c.  8.  §§  06.  68)  that  "all 
oxigfnal  papers  once  admitted  to  record  or 
■xfigiMtty,  whereot  the  record  or  reg^trj  Is 


EPORTEK,VOL.  11.  (N.  C. 

destroyed,  may  on  motion  be  again  record- 
ed or  registered*  on  such  prootaa  the  court 
shall  require.  •  •  •  The  records  and 
registries  allowed  by  the  court  In  pursu- 
ance of  this  chapter  shall  have  the  same 
force  and  effect  as  original  records  and  reg- 
istries. ■*  This  statutory  provision  at  least 
admonished  all  persons  having  such  orig- 
inal papers  to  record  and  roister  them 
anew  In  the  way  prescribed,  and  good 
faith  required  that  they  should  do  so.  It, 
moreover,  gave  the  public  reason  to  expect 
that  it  would  be  faithfully  observed  by 
persons  interested .  Nevertheless  the  plain- 
tiff did  not  register  anew  the  covenant 
in  question  until  the  7th  of  May,  1886,  the 
day  this  action  began ;  and  then  It  was  ro- 
istered, so  far  as  appears,  without  submit- 
ting it  to  any  tribunal  authorised  to  take 
proof  ol  It,  and  direct  it  to  be  registered, 
as  allowed  by  the  statute.  TheplalntfflwaB 
thus  negligent  of  his  duty  to  himself,  and 
remiss  and  misleading  as  to  the  public,  and 
particularly,  for  the  present  purpose,  as  to 
the  defendants.  The  evidence  went  to 
prove  that  the  defendants,  and  those  un- 
der whom  they  claim  after  Qeorge  A. 
Latham,  paid  full  value  for  the  land ;  that 
their  mesne  conveyances  were  proven  and 
registered;  that  theyhadpossesatonttaere- 
of  from  May,  3870,  putting  valuable  im- 
provements thereon  at  intervals,  and  exer- 
cised acts  of  ownership  over  the  same. 
The  registration  of  the  mesne  conveyances 
was  notice  to  the  plalntitf  of  them,  and 
their  character  and  purpose.  He  ought 
to  have  taken  notice  of  snch  posseeslon  of 
land  BO  claimed  by  blm,  and  the  presump- 
tion is  he  did.  Althongb  he  failed  to  re- 
register the  covenant  as  stated  above,  and 
notwithstanding  the  striking  facts  and 
circumstances  recited,  he  failed,  so  far  as 
appears,  for  more  than  16  years,  to  lay 
claim  to  the  land,  or  to  give  any  notice  to 
the  defendants,  or  those  under  wbora 
they  claim,  of  his  claim  as  purchaser.  He 
paid  the  note  mentioned  iu  1877,  and  after 
that,  for  more  than  8  years,  he  failed  to 
give  such  notice.  If  the  registration  of 
1862,  of  the  covenant  In  question,  could, 
under  the  circumstances  of  this  case,  be 
treated  as  constructive  notice  for  any  por- 
pose,  the  plaintiff's  gross  negligence,  his 
long  and  misleading  silence,  and  failure  to 
give  actual  notice  of  his-  claim  when,  la 
fairness  and  good  faith,  he  should  ha  ve 
done  so,  make  It,  as  against  the  defend- 
ants, unconscionable  and  fraudulent;  and 
the  court  will  not  enforce  it  against  them. 
In  any  view  of  the  case  as  It  appears,  we 
think  the  plaintiff  was  not  entitled  to  re- 
cover.  Judgment  affirmed. 


Qly  et  at.  T.  Grant  et  «/. 
(Supreme  Court  of  North  Carolina.  Iforoh  Si, 

1890.)  ^ 

Executors  and  Adhinistbatohb— Liuiutt  ov 
SoBBTiBs  ON  Bond — UNOoUfSorBD  Dbbib, 
Xb  so  Botlon  for  an  aoooontiu  against  the 
admlnlBtratorsof  the  sureties  on  an  adinitiStraUoQ 
bond,  by  the  devisees  of  tbe  testator,  defendants 
should  not  be  charged  with  bonds,  the  makers  of 
which  have  been  iiiBOlvent  slnoe  ttie  administra- 
tors qnalliled,*  on  tbe  ground  that,  though  *»*^lndftd 
lo  the  htvratory,  they  are  not  produoeo,  nor  thtfr 
abaenoe  accounted  for,  where  it  !■  not  shovrn  that 
they  were,  or  might  have  been,  ooUected,  mad 
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where  two  of  tbe  plalotUb  are,  one  of  the  •dmin- 
istrabors  bintself,  and  tbe  peraonal  renreseataUTe 
of  the  other,  under  wboee  oontrol  the  Douds  ooght 
tohave  been. 

On  petition  for  rehearing.  For  former 
report,  see  S  S.  G.  Rep.  106 ;  and  for  former 
petition  for  rehearing,  see  10  S.  E.  Rep.  891. 

Action  by  Jonathan  T.  Gay  and  oth- 
ers, legatees  and  devisees  nnder  the 
will  of  Green  Stancell,  deceased,  af?alnet 
William  Grant  and  William  J.  Bogers, 
admlnlatrators,  respectirely,  o(  Edraand 
Jacobs  and  Joseph  M.  L.  Rogers,  deceased, 
sureties  on  the  bond  of  S.  T.  Stancell  (since 
deceased)  and  L.  D.  Gay,  admlDlstratore 
c.  t.  a.  of  said  Green  Stancell,  deceased. 
Tbe  action  Is  for  an  account  and  settle- 
ment of  the  administration  of  snld  Green 
Stancell's  estate.  The  said  L.  D.  Gay  and 
B.  H.  Stancell,  administrator  of  S.  T. 
Stancell,  deceased,  (the  latter  Stancell  and 
said  Gay  being  the  administrators  on 
vrbosc  bond  defendants  are  sureties,)  are 
plaintiffs  In  this  action.  Defendants  ap- 
pealed from  an  order  fixing  thfAr  liability. 

T.  N.  Hill,  fur  appeUants.  &.B.  Peebles, 
for  respondents. 

Datib,  J.  This  Is  a  petHdon  of  the  plaln- 
tlfta  other  than  L.  D.  Gay  and  wife  and 
R.  H.  Stancell  to  hare  the  defendant's  ap- 
peal (101  N.  C.  zUtt,  8  S.  E.  Rep.  106)  re- 
heard. The  application  torehear  Isgrrant- 
ed,  so  far  as  It  relates  to  tbe  personal 
property,  and  the  errors  assigned  In  re- 
gard to  the  exoneration  of  the  defendant 
from  tbe  payment  of  certain  loans  or  notes 
mentioned  la  the  petition,  and  ber^nafter 
specifled. 

Upon  a  careful  review  of  Cbe  record,  we 
are  satisfied  that  there  was  error,  not  In 
tbe  law  stated  as  applicable  to  the  case, 
but  In  including  within  the  rule  laid  down 
Items  of  account  with  reference  to  which 
tbere  was  erldence  to  be  considered  other 
than  tbe  mere  fBCta  that  th^  were  con- 
tained in  tbe  inveDtory  filed  by  the  admin- 
istrator, and  were  not  prodnced  nor  their 
absence  accounted  for,  at  the  trial  by  the 
defendants,  who  are  the  administrators  of 
tbe  sureties  to  the  bond  of  the  adminis- 
trators of  Green  Stancell,  who  are  not  de- 
fendants, bat  plaintiffs,  in  this  action. 

The  original  record  makes  a  laixe  vol- 
nme,  and  only  so  much  of  it  as  was  deemed 
material  was  printed,  and  the  argament 
of  counsel,  and  the  attention  of  tbe  court, 
were  especially  directed  to  the  printed  rec- 
ord; and,  In  classifying  and  grouping  the 
large  number  of  exceptions,  and  consider- 
Inf7  together  such  as  rested  upon  the  same 
or  similar  grounds,  the  court  was  not  ad- 
rertent  to  some  material  facts  which  ap- 
peared tn  tbe  written,  and  not  In  the  print- 
ed, record.  Upon  an  examination  ot  tbe 
evidence  in  the  written  record,  which  con- 
tains the  Inventory,  and  also  the  long  Ex- 
bibitsDand  E,  It  will  be  seen  thatthecourt 
erred  in  tact,  in  supposing  that  tbe  items 
mentioned  therein  were  Included  In  tbe 
lung  list  of  datms  reported  as  "bonds  due 
tbe  estate  ot  Green  Stancell,  deceased,  not 
collected;  the  partiee  being  Insolvent."  It 
will  be  found  upon  an  examination  ot  the 
accooots  rendered  by  the  administrators 
tbemaalTes.  aa  contained  In  tbem  exhibits, 


that  not  only  were  these  Items  not  em- 
braced in  the  list  reported  as  insolvent 
and  not  collected,  but  the  claims  against 
Brittain  Edwards.  A.  R.  Deloatch  and  Jesse 
Deloatch,  Israel  Parker  and  J.  Smith,  R. 
Moure,  and  T.  H.  Long  were  collected; 
and  It  also  appears  that  conHiderable 
sums  were  collected  by  the  administrators 
of  Wiley  Edwards,  N.  Pruden,  Jethro  Tay- 
lor, W.  P.  VIck,  E.  C.  Davis,  and  J.  B. 
Pruden.  There  was  also  evidence  before 
the  r^eree  as  to  the  condition  of  the  other 
debtors,  to  be  considered  by  him,  other 
than  the  inventory  and  non-production  of 
the  bonds,  except  as  to  the  items  num- 
bered 60  and  61.  As  to  these,  tbe  flndlug 
of  fact  was:  "Has  been  insolvent  since 
the  administrators  qualified.  Bond  Inven- 
toried without  any  designation.  Bond 
has  not  been  produced,  nor  Its  absence  ac- 
counted for.  ^  We  do  not  find  any  evi- 
dence with  regard  to  these  items  (Nos.  60 
and  61)  to  take  them  out  of  the  oninlon 
that,  "under  the  circumstances  of  ease 
before  us.  It  would  be  nnjust  to  apply  this 
rule  [the  general  rule  that  would  devolve 
upon  the  administrator  and  bis  sureties 
the  burden  of  showing  that  the  bonds 
could  not  have  been,  by  due  diligence,  col- 
lected] to  the  defendants  who  are  the  ad- 
ministrators ot  the  sureties  on  the  admin- 
istration bond :  and,  though  the  estates 
ot  their  Intestates  are  liable  for  any  de- 
fault of  the  principal  obligors,  they  ought 
not,  in  a  case  like  this,  to  have  thrown 
upon  them  the  burden  ot  accounting  tor 
the  absence  of  bonds  which  have  been,  or 
ought  to  have  beoi,  nnder  the  control  of 
one  of  tbe  plaintiffs,  and  of  the  intestate  of 
another ; "  and.  It  belngfound  asa  fact  that 
the  maker  ot  the  bonds  has  been  insolvent 
ever  since  the  administrators  qualified,  the 
defendants  ought  not  to  be  charged  with 
them.  In  the  absence  of  anything  to  show 
that  they  were,  or  might  have  been,  col- 
lected. 

The  former  opinion  will  be  reversed,  so 
tar  as  It  relates  to  the  defendants'  excep- 
tions to  the  ruling  ot  the  court  below 
charging  them  with  the  following  bonds: 
No.  49,  Brittain  Edwards,  $99.18 ;  No.  50, 

A.  R.  Deloatch,  ¥24.65;  No.  51,  A.  R.  and 
Jesse  Deloatch,  $249.78 ;  No.  52,  T.  H.  Long 
and  W.  J.  Moody,  $119.70;  No.  62.  N. 
Pruden  and  H.  Pruden:  $97.16;  No.  68, 
Green  Gay  et  al..  $200;  No.  64, 1.  Paricer 
and  J.  Smith,  $150;  No.  66,  Jethro  Taylor, 
$27.07;  No  66,  RIddick  Pope,  $4.87;  No. 
67.  W.  H.  Faison,  $534.15;  No.  68,  Wiley 
Edwards  and  Sarah  Edwards,  $344.91; 
No.  69,  W.  P.  VIck,  $8S1.44 ;  No.  71,  Richard 
Moore,  $5.41 ;  No.  72,  J.  B.  Pruden  and  R. 
Pope,  $67.86;  No.  86,  John  T.  Branch  and 

B.  W.  Goodwin,  $556.48;  No.  98,  E.  D. 
Davis,  $14.53;  No.  102.  N.  Pruden,  $31.86; 
No.  103,  E.  C,  Davis,  $10.12;  No.  1(H,  E.  C. 
Davie,  $80.27;  No.  105,  R.  C.  Davis,  $67.23. 
The  foregoing  Items,  wttb  Interest  added, 
will  be  retained  In  the  account  as  original- 
ly reported  by  the  referee,  and  the  defend- 
ants charged  with  them.  John  T.  Branch 
(No.  86)  Is  not  to  be  mistaken  for  James  F. 
Branch  (No.  89)  written"J.  F.Branch ** on 
page  214  ot  the  case  reported  in  101  N.  C. 
The  original  opinion  will  be  reformed  In 
the  partlculara  specifled  In  this. 
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Jo  re  Deaton  et  aJ. 

(Supreme  Court  of  A'orth  Carolina.  Marob  81, 
1890.) 

Contempt— Pboobdork—Appbal—Judqmbnt. 

1.  AlternatlTs  jadsmsnta  are  not  allowed,  el- 
tiwr  In  ciMl  or  criminal  cases ;  henoe  It  la  error  to 
■entence  a  party  to  "  pay  a  fine  of  $40,  and  in  default 
thereof  be  imprisoned  SO  days. " 

3.  By  Inherent  right,  as  well  as  by  statute, 
•very  court  has  the  power  to  punish  contempts 
committed  In  its  presence,  or  so  near  as  to  interfere 
with  the  tranaaotion  of  its  busfoess,  and  in  such 
oases  no  appeal  lies  to  any  other  court. 

8.  Where  the  contempt  is  not  committed  Id 
the  presBDce  of  the  court,— as  here,  the  wlllfnl 
disobedience  of  the  process  of  the  court,  and  Uie 
publication  of  grossly  inaccurate  accounts  of  its 

Srooeedl&KS  In  a  newspaper,  with  intent  to  bring 
le  court  into  contempt,— an  appeal  lies. 

4.  On  BQch  appeal,  if  from  the  superior  court 
to  this  court,  the  findings  of  facts  by  the  Judge  are 
oonclusive,  and  thla  court  can  only  review  the  law 
iqn>lioble  to  such  stat*  of  facta;  othnwlse  on 
appeal  from  a  court  below  the  superior  court  to 
that  court.  It  Is  the  duty  of  the  superior  court 
judge  to  review  the  faots  and  the  law,  and  In  his 
olBOTeUon  he  can  hear  additional  testimony,  orally 
or  by  affidavits. 

6.  It  Is  the  duty  of  the  court  pasMug  sentence, 
In  proceedings  for  contempt,  to  set  out  in  the  rec- 
ord the  facts  found  upoo  which  judgment  is 
vassed.  If  the  contempt  cooaists  la  publishing 
"grossly  Inaoourate  accounts  of  the  proceeding  of 
the  court, "  the  findings  must  show  that  the  publi- 
oatton  was  made  with  Intent  to  bring  the  court  in- 
to contempt,  and  the  language  used  must  be  found 
and  set  out, 

6.  Ck)de,  S  OM,  providing  proceedings  "as  for 
contempt, "  applies  only  to  civil  actions,  except 
sabsections  4, 6,  and  0.  It  is  only  in  proceedings 
as  for  oontampt  that  the  notioe  to  showoause  must 
Beoessarlly  be  based  upon  an  affidavit. 

7.  A  party  charged  with  contempt  Is  not  enti- 
tled to  a  trial  by  Jury. 

8.  Thema^ornasjurladiotlontopunlshforcoD- 
tempt. 

(Syllabus  bv  Oie  Court.) 

This  was  a  proceedlnsr  tor  contempt  In- 
Btltated  belore  the  mayor  of  the  town  of 
Troy,  In  Montgomery  county,  and  came 
to  the  superior  court  by  appeaJ  from  -Uie 
mayor's  court,  and  was  heard  at  spring 
term,  1889,  of  Montgomery  superior  court, 
before  Brown,  J.  The  defendants  offered 
atDdavits  In  the  superior  court  tendhig  to 
show  that  they  were  not  permitted  to  file 
any  anawerin  theeaid  mayor's  court;  also 
attidavlts  tending  to  show  that  the  publi- 
cation which  was  made  by  them  was  not 
grossly  inaccurate,  but  was  true  In  the 
main;  and  also  affldarlts  tending  to  show 
that  the  defendants  did  not  disobey  the 
notice  of  said  court,  but  were  present  be- 
fore tbe  time  set,  and  at  the  time  set,  and 
the  cause  was  continued  upon  tbe  affida- 
vits and  facta.  The  defendants  asked  the 
court  to  reverse  tbe  facts  found  by  the 
mayor,  or  to  grant  them  a  trial  by  jury, 
and  contended  that  they  had  tbe  right  to 
have  the  facts  reviewed  by  the  court.  The 
judgment  of  the  mayor  appealed  from  Is 
as  lollows:  "This  cause  coming  on  to  be 
heard,  and  after  nearlng  the  defendants' 
statement   In  regard  thereto.  It  Is  ad- 

Sdged  that  the  said  J.  M.  Deaton  and  T. 
.  Hall  willfully  and  designedly  published 
aald  grossly  inaccurate  statements  In  the 
Troy  Times,  tor  the  purpose  of  bringing 
this  court  Into  contempt  and  ridicule,  and 
that  they  further  coutemptuouely  retused 
toob^the  order  of  this  courtln  refusing  to 


appear  before  said  court.  It  is  therefore 
adjudged  that  the  said  J.  M.  Deaton  and 
T.  M.  Hall  are  guilty  of  a  contempt  of  this 
court,  and  It  Is  ordered  and  adjudged  that 
said  J.  M.  Deaton  and  T.  M.  Hall  pay  each 
a  line  of  forty  dollars,  and  the  costs  of 
this  proceeding,  and  In  default  thereof  that 
they  be  committed  to  the  common  Jail  for 
the  county  of  Montgomery  for  30  days,  and 
until  they  be  dischai^ed  according  to 
law."  The  notice  to  show  cause  appears 
not  to  have  been  based  upon  affidavit,  but 
to  have  been  Issued  by  the  mayor  ex  mero 
mota.  The  appeal  coming  on  to  be  heard 
in  the  superior  court,  bis  honor,  b^g  of 
opinion  that  he  could  not  review  the  facts 
found  by  tbe  mayor,  confirmed  the  Judg- 
ment, and  gave  Judgment  against  the  de- 
fendants. Tbe  dcjendanta  excepted,  and 
appealed. 

J.  M.  Brown,  Batcbetor  Jk  Bevermix  and 
J.  C.  L.  Harris,  lor  respondents. 

Clabk,  J.  Alternative  Judgments  are 
not  allowable  in  either  civil  or  criminal 
cases.  State  v.  Perklas,  82  N.  C.  681; 
Dunn  V.Barnes,  73  N.  C.273;  Strickland 
Cox.  102  N.  C.  411,  9  S.  E.  Bep.  414.  The 
sentence  "to  pay  a  fine  of  $40,  and  In  de- 
fault thereof  to  be  imprisoned  30  days,  **  ts 
erroneous.  This,  however,  would  not  dis- 
pose of  the  case  on  the  merits,  but  would 
merely  require  it  to  be  remanded  tor  a  pro- 
per sentnnce.  State  v.  Lawrence,  81  N.  G. 
622:  State  v.  Green.  85  N.  C.  600.  We  will 
therefore  consider  the  other  points  raised 
by  the  appeal. 

The  powerto  poniahfor  a  eontemptcom- 
mitted  In  the  presence  of  the  court,  or  near 
enough  to  Impede  Its  bualneaa,  is  eaaraitial 
to  the  existence  of  every  conrt  In  such 
cases,  "necessarily  there  can  be  no  inquii7 
<Je  novo  In  another  court  as  to  the  truth 
of  the  fact."  Rdffin,  C.  J.,  in  State  t. 
Woodfitt,  5  Ired.  199.  The  requirement 
(Acts  1846,  now  Code,  S  660)  that  tbe  court 
shall  find  tbe  facta  constituting  tbe  con- 
tempt, and  have  them  spread  upon  the 
record,  does  not  have  the  effect  to  give  the 
right  to  an  appeal  nor  to  a  writ  of  certio- 
ra.ri  in  this  class  of  contempts,  and  for  the 
reasons  juatiy  and  forcibly  given  by  Nash, 
C.  J.,  in  State  v.  Mott,4  Jones,(N.  O.)  449. 
But  such  facta,  when  foond  and  spread 
upon  the  record,  may  authorise  a  revising 
tribunal,  on  a  habeas  corpus,  to  discharge 
the  party,  if  It  plainly  appear  that  tbe 
facts,  as  found  by  the  committing  court, 
in  law  do  not  Justify  a  sentence  for  con- 
tempt. Ex  parte  Summers,  6  Ired.  149. 
Another  effect  of  the  statute  Is  to  "fumlsb 
evidence  against  the  magistrate,  upon  an 
Indictment  for  malleasancein  office,^  when 
there  is  such.  State  v.  Mott,  supra.  So 
Inherent  Is  the  right  to  punish  for  eon- 
tempt  that  the  legislature  would  have  no 
power  to  deprive  the  courts  of  Iteexercise. 
Const,  art.  4,  §  12;  In  re  Oldham.  89  N.  C. 
23.  When  the  contempt  is  not  committed 
in  the  presence  of  the  court,  but.  aa  here, 
by  the  alleged  willful  disobedience  cil  tbe 
proceaa  of  the  court,  and  tiie  publication 
of  grossly  Inaccurate  accounts  of  its  pro- 
ceedings, with  Intent  to  bring  the  court 
into  contempt,  there  is  not  that  necessity 
for  prompt  punishment,  nor  the  strong 
reasons  which  forbid  th&  allowance  of  an 
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appeal,  which  exist  as  to  contempts  com- 
mitted In  the  preeenceal  thecourt.  Hence 
it  has  always  been  held  tbat  as  to  con- 
tempts not  committed  In  the  presence  of 
the  court  an  appeal  lies.  In  re  Daves.  81 
X.  C.  72;  In  re  Walker,  82  N.  C.  ft5;  Cro- 
martle  v.  Commissioners,  85  N.  G.  211;  Ex 
parte  Bobbins,  6»  N.  C.  809. 

It  appears.  In  this  class  of  contempts 
from  tlie  8ui>erlor  court,  the  findlngfs  of 
tbejudice  as  to  the  tacts  are  conclusive, 
and  this  court  can  only  review  the  law 
applicable  to  such  state  of  facts.   It  Is 
otherwise,  however,  on  appeals  from  a 
subordinate  court  to  the  superior  court. 
In  tliat  case  It  Is  the  duty  of  the  Jud^  to 
review  the  findings  of  facts  of  the  court 
beluw.  as  well  as  the  ruliuRS  of  law,  cmd, 
when  In  furtherance  of  Justice  It  may  be 
required,  the  Judge  can  hear  additional 
teKtimouy,  either  orally  or  by  affidavit.  In 
making  up  bis  own  findings  of  fact.  The 
reason  of  this  distinction  Is  not  only  be- 
cause of  fhe  greater  dignity  ol  the  superi- 
or court,  and  the  greater  trust  reposed  In 
the  experience  and  Judgment  of  Its  presid- 
ing officers,  but  because  that  court  Is  for 
the  trial  of  matten  of  fact  as  well  as  of 
law,  it  is  held  in  the  same  county  where 
the  offense  was  committed,  and  can  read- 
ily procure  the  attendance  of  witnesses. 
Tbe  trial  in  the  superior  court  Is  de  novo 
on  tbe  facts  and  tbe  law.  Even  a  limita- 
tion upon  the  review     the  facts,  where 
the  amount  Involved  was  less  than  925, 
was  repeated  by  the  constitutional  amend- 
ment of  18^.  In  this  court  errors  of  law, 
and  not  of  foot,  are  reviewable.  Though 
witnesses  may  be  summoned,  (Code,§  963,) 
It  has  not  been  the  practice.  Owing  to 
the  expense  of   bringing  witnesses  here 
from  a  distance,  and  tbe  great  addition  it 
would  make  to  the  already  large  and 
steadily  increasing  volume  of  business  in 
this  court  to  examine  affidavits  on  the 
questions  of  fact,  the  court  has  adhered 
to  its  settled  rulings  that  It  will  not  pa£S 
upon  the  facts,  except  us  to  injunctions 
and  in  similar  cases,  bat  will  take  the  flnd- 
lUKS  of  fact  by  the  Judge  who  tried  the 
cause  below  as  conclasive.  None  of  these 
reasons  apply  to  an  appeal  from  an  infe- 
rior tribunal  to  the  superior  court.  An 
analogous  case  Is  the  finding  tbat  the 
prosecution   Is   frivolous   or  malicious. 
This  finding  maybe  reviewed  bythesu- 
perlorcourton  appeal  from  a  lower  court. 
State  V.  Hurdock,  85  N.  0.  698;  State  v. 
Powell.  86  N.  C.  640.   But  sucta  finding, 
when  made  by  a  superior  court,  Is  final, 
and  not  reviewable  In  this  court.  State 
T.  Hamilton,  10  S.  E.  Rep.  854,  (at  this 
term.)  and  cases  there  cited. 

It  Istheduty  of  thecourt,  In  passing  sen- 
tence for  contempt,  when  committed  in  the 
presence  ot  the  court,  though  no  appeal 
lies,  to  spread  Its  fiudlngs  of  fact  upon  the 
record.  Code, J  660.  The  reasons  therefor 
are  f^ven  in  State  v.  Mott,  cited  above. 
For  a  stronger  reason,  they  should  be  set 
out  in  this  class  of  contempts  In  which  the 
p«rty  Is  entitled  to  have  the  matter  re- 
viewed by  an  api>eal.  The  Judgment  of 
the  mayor.as  set  out  in  the  record,  Isfatal- 
ly  defective  as  to  the  allegation  of  publlsh- 
tBK  grossly  Inaccurate  accounts  of  Judicial 
proceedings.  In  that  it  dues  not  set  out 
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and  recite  in  what  the  publication  consist- 
ed. It  is  true  that  In  the  notice  to  show 
cause  a  certain  article  Is  charged  and  set 
out  as  published  by  the  respondents.  But 
In  the  Judgment  there  is  no  specific  find- 
ing tbat  such  article  was  published  by  the 
defendant,  nor,  it  a  part,  what  was  prov- 
en. It  can  only  be  interred.  This  is  not 
sufficient.  The  article  must  be  set  out  In 
the  Judgment,  and  its  publlcarion,  and 
the  Intent  with  which  It  was  published, 
must  be  found  as  facts  by  the  court.  The 
provision  for  proceedings  "as  lor  con- 
tempt, "  prescribed  in  Code,  %  654,  applies 
only  to  dvll  actions,  except  subsections  4. 
6,  and  6.  Cromartle  v.  Commissioners,  86 
N.  C.  211.  Proceedings  "as  for  contempt" 
should  always  be  based  upon  affidavits. 
We  do  not  think  that  this  is  required  in 
proceedings  for  contempt  proper,  which, 
whether  the  contempt  is  committed  In  the 
presence  of  the  court  or  not.  are  begun  by 
the  court  ex  ntero  mota,  to  preserve  its 
dignity,  to  maintain  order,  or  to  entoree 
the  respect  due  It  and  obedience  to  It* 
process.  In  re  Moore,  68  N.  C,  897.  That 
a  defendant  In  contempt  proceedings  Is 
not  entitled  to  a  Jury  trial  upon  the  con- 
troverted facts  is  well  settled,  says  Smith. 
C.  J.,  In  Baker  v.  Cordon,  86  N.  C.  116. 
"The  proceeding  •  *  •  Is  necessarily 
summary  and  prompt,  and  to  be  effectual, 
It  must  be  so.  The  Judge  determines  tbe 
facts,  and  adjudges  tbe  contempt;  and 
while  he  may  avail  himself  of  a  Jury,  and 
have  their  verdict  upon  a  disputed  and 
doubtful  matter  of  tact.  It  Is  In  his  discre- 
tion to  do  BO  or  not; "citing  State  v.  Yan- 
cy,  1  Car.  Law  Repos.  183 ;  8tate-v.  Wood- 
fin,  6Ired.l90;  Moye  v.Codgell,66N.C.408; 
Crow  V.  State,  24  Tex.  12. 

It  was  contended  In  the  argument  here 
tiiat  a  mayor  has  no  Jurisdiction  to  pun- 
ish for  contempt,  because  not  named 
among  the  officers  having  that  power.  In 
Code,  §  661.  Apart  from  the  fact  that  ev- 
ery court  inherently  possesses  the  right, 
independently  of  statutory  enactment,  the 
Code,!  SS18, constitutes  the  mayor  an  inte- 
rior court,  and  gives  him  the  power  of  a 
Justice  of  the  peace.  The  case  must  be  r^ 
manded  to  the  superior  court,  to  the  end 
that  it  may  review  the  findings  of  fact  by 
the  mayor,  as  well  as  the  conclusions  ot 
law;  and,  if  thereupon  the  defendants  are 
adjudged  guilty, to  passadeflnlte  sentence 
in  accordance  with  law.  Error. 


BOBBITT  V.  RODWELL. 

(Supreme  Court  of  Ntyrth  Carolina.   March  8L 
1890.) 

AsSiOSMBIIT  VOB  BSMBFIT  OF  CbbditOBS  —  FXAVD 
— EVIDESOB. 

1.  A  clause  in  a  deed  of  asBignment,  allowing 
the  assI^Dee  to  Bell  on  credit,  does  not  nuBe  a  pre- 
BumptioD  of  fraud. 

2.  A  clauBO  in  tbe  deed  after  the  description  of 
the  property  conveyed,  "flrst  reBervIng  therefrom 
the  Bum  of  tSOO,  beln^  the  perBonal  proper^  ex- 
emptions, exempted  and  allowed  by  tiie  constita* 
tion  and  laws  of  North  Carolina, "  imports  that  the 
reBervation  is  to  be  of  goods,  and  not  of  money. 

8.  A  debtor  purchajsed  goods  to  the  amount  of 
9&V)  in  the  early  part  of  the  fall,  and  made  an  as- 
signment for  the  benefit  of  hts  creditorB  on  No* 
vember  28th  to  an  insolTeat.  The  sherUt  IsTted 
on  and  sold  tbe  remnant  of  the  goods,  inveatorlad 
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attll5,  left  after  tb«  debtor  selected  those  allowed 
him  as  an  exemption,  and  realized  from  a  public 
sale  at  auction  (50.  Held,  that  the  evidence  was 
Dot  sufficient  to  support  a  flDding  tbat  tbe  assign- 
ment was  mode  \ritb  Intent  to  defraud  oredltors. 

This  was  a  civil  action,  hpard  upon  a 
case  agreed,  a  trial  by  Jury  baving  been 
waived,  at  tbe  September  term,  1889,  of 
the  Huperior  court  of  Warren  county,  be- 
fore BoYKiN,  J.  Hia  honor  held  that  the 
deed  in  trust  was  fraudulent  and  void,  and 
gave  JudKraent  as  follows:  "This  cause 
faaTing  been  heard  upon  the  facte  afp-eed 
upon  and  filed,  and  upon  the  deed  of  trust 
mentioned  and  described  In  the  complaint, 
andembraced  In  thecase  agreed,  a  Jury  bav- 
Idk  been  waived  by  the  parties,  it  is  consid- 
ered by  the  court  that  the  plaintiff  take 
nothiuK  by  bis  said  suit,  that  the  defend- 
ants so  withoQtday.and  tbat  they  recov- 
er aRainst  the  plaintiff  their  costs  of  suit. 

"Case  Agread.  (1)  The  execution  of  the 
deed  of  trust  is  set  forth  In  the  complaint, 
and  iH  made  a  part  of  thecam  agreed.  (2) 
That  the  trustee  1b  and  was  Insolvent  at 
the  time  of  the  execution  of  the  trust.  f8) 
The  debtor  purchased  9660  worth  of  goods 
In  fall,  before  the  aselgnmrat.  (4)  Tbe  in- 
ventoried value  of  the  goods  levied  on  by 
the  sheriff  was  f  116,  and  the  same  brought 
at  sheriff's  sale  at  public  auction  fifty  dol- 
lars. (6)  The  goods  levied  upon  by  the 
sheriff  were  the  remnant  of  debtor's  stock 
after  his  selection  of  tbe  choicest  and  most 
salable  goods  as  exemptions.  If,  upon 
the  foregoing  tacts,  the  court  shall  be  of 
opinion  that  the  plaintiff  is  entitled  to  re- 
cover, then  Judgment  shall  be  rendered  ac- 
cordingly; otherwise,  forthedefendants." 

"  Deed  of  Trust.  Whereas,  J.  A.Nicholson, 
of  the  county  and  state  aforesaid,  ia  Justly 
indebted  to  J.  H.  Bobbitt,  of  the  county  of 
Warren  and  stateof  North  Carolina,  by  rea- 
son of  one  note  of  f86,  dated  August  1,  and 
due, respectively,  Dec.  1;  and  whereaa.be  Is 
Indebted  to  divers  othrr  parties  for  goods, 
wares,  and  merchandise;  and  whereaR,be 
is  desirous  of  securing  all  of  his  indebted- 
ness, as  far  as  bis  means  will  afford:  Now, 
therefore,  this  indenture  witnesses  that 
tbe  said  J.  A.  Nicholflun,  tor  and  in  consid- 
eration of  the  premises,  and  the  forther 
consideration  nf  the  sum  of  one  dollar  in 
band  paid,  the  receipt  of  which  is  hereby 
acknowledged,  hath  bargained,  sold,  and 
conveyed,  and  by  these  presents  do  bar- 

Saln,  sell,  and  convey,  unto  J.  H. Bobbitt, 
Is  beirs,  administrators,  and  assigns,  the 
following  described  property,  to-wlt:  His 
entire  stock  of  dry  goods,  notions,  shoes, 
hardware,  and  merchandise  of  every  de- 
scription, and  store  furniture  in  his  store 
at  Macun,  N.  C;  also,  all  his  bonds,  notes, 
accounts,  and  other  evidences  of  debt 
belonging  to  him,— first  reserving  there- 
from the  sum  of  $600,  being  the  personal 

ftroperty  exemption  exempted  and  aU 
owed  by  the  cunstltntlon  and  the  laws  of 
North  Carolina  to  him.  To  have  and  to 
hold  to  hlm.hla  executors,  adminstTators, 
and  assigns,  upon  the  following  uses  and 
tntsta,  forever:  That  the  said  J.  H.  Bob- 
bitt Hhall  have  full  power  and  authority, 
and  he  Is  fully  empowered,  to  take  posses- 
sion of  the  above-described  property,  and 
atil  the  same  at  public  auction,  or  by  pri- 
vate Bale  for  cash,  or  on  credit,  as  he  may 


deem  best  for  the  Interests  of  tbe  creditors 
and  to  collect  all  the  debts  due  to  the  said 
J.  A.  Nicholson,  by  suit  or  otherwise,  and 
out  of  the  proceeds  he  is  first  to  pay  over 
to  the  said  J.  A.  Nicholson,  for  his  iierson- 
al  property  exemption,  the  sum  of  $600,  as 
allowed  by  the  constitution  and  laws  of 
North  Carolina  aforesaid ;  and.  aeeoDdly, 
be  iB  to  receive  a  reasonable  compensation 
for  bis  services  and  expenses  in  executing 
this  trust;  aaA,  thirdly,  he  is  to  pti^' oft 
the  amount  due  to  the  said  J.  H.  BobUltt 
by  reason  of  the  note  aforesaid,  and  then 
he  is  to  pay  the  balance  of  proceeds  pro 
rata  among  all  of  his  other  creditors,  and, 
If  there  shall  be  any  aorptus,  he  is  to  pay 
it  to  the  said  J.  A.  Nicholson.  In  witness 
whereof,  said  J.  A.  Nicholson  hath  hereun- 
to afilxed  his  hand  and  seal  this,  the  28th 
day  of  November,  18S8.  J.  A.  Nicholson. 
[Seal.]   Teste:    B.  G.  Rigoan." 

"■Complaint.  (1)  That  heretofore,  to- 
wlt.  on  the  — —  da.v  of  — — .  one  Au- 
gustus Wright  was  doing,  and  Is  stlU  do- 
ing, a  general  mercantile  buslnees  In  the 
city  of  Petersboi*,  Va.  (2)  That  daring 
the  year  1888,  J.  A.  Nicholson,  above 
named,  was  doing  a  mercantilebuslness  in 
the  vlllageof  Macon,  Warren  county.  North 
Carolina,  and  purchased  of  thesaid  Augus- 
tus Wright  certain  merchandise,  amount- 
ing to  i-he  sum  of  about  three  bnndred  dol- 
lars. (8)  Tbat  on  tbe  28th  day  of  Novem- 
ber, 18n',  the  said  J.  A.  Nicholson  made  an 
assignment  fur  the  benefit  of  his  creditors 
to  the  said  J.  H.  Bobbitt;  tbat  the  said 
Bobbitt,  as  said  trustee,  accepted  said 
truat.took  possession  of  the  goods,  wares, 
merchandise,  and  property  of  every  descrip- 
tion c  on  vey ea  by  said  assignmen  t  deed .  (4 ) 
That  on  the  day  of  .  1888,  Au- 
gustus Wright  aforesaid,  having  obtained 
Judgment  against  the  K^d  J.  A.  Nicholson 
for  the  aforesaid  sum,  to-wlt.  about  three 
hundred  dollars,  proceeded  to  collect  the 
samefrnm  said  trustee  by  process  of  lawln 
the  following  manner,  to- wit :  By  obtaln- 
Ingexecutions,  puttlugtbem  Into  the  hands 
of  tbe  sheriff  aforesaid,  and  filing  with  blm 
a  bond  In  tbe  sum  of  fourteen  hundred  dol- 
lars, to  Indemnify  him  agatnat  all  loss  and 
damages  which  might  arise  from  bts  sell- 
ing under  said  executions;  a  copy  of  which 
bond  is  hereto  annexed,  and  prayed  to  be 
made  a  part  of  this  complaint.  (5)  That 
after  recetvlng  said  executions  and  said 
bond  the  said  sheriff  had  the  personal 
property  exemptions  of  stUd  J.  A.  Nichol- 
son duly  allotted  out  of  the  goods  con- 
veyed to  said  tmstee.  After  the  said  per- 
sonal property  exemptions  were  allotted 
as  aforesaid,  there  was  an  excess  of  said 
goods,  wares,  and  merchandise  so  con- 
veyed by  said  trust-deed,  of  the  value  of 
onehundred  and  fifty <lollars,  which  goods 
the  said  sheriff  sold  at  public  auction  at 
Uacon,  N.  C,  and  the  proceeds  turned 
ovOT  tu  tbe  said  Augustus  Wright,  which 
the  plaintiff  herein  is  advised  and  believes, 
and  so  avers,  is  without  authority  and 
illegal ;  and  that  the  said  sheriff  and  his 
special  bondsman,  the  said  S.  P.  Arrin^- 
ton,  who  signed  the  Indemnifying  bond 
heretofore  mentioned,  are  responsible  to 
this  plaintiff  In  the  sum  of  one  hundred 
andfifty  dollars,  the  value  of  the  said  ex- 
cess of  goods  so  lllegaliyfold  at  the  lime 
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of  said  Bale.  Wher^ore  the  plaintiff  Ae- 
masds  Judsment  against  the  defendants : 
(1)  For  the  sum  o!  one  hundred  and  fifty 
dollars,  with  Interest  Ihereon  from  the 
time  said  goods  were  sold,  as  aforesaid, 

to-wlt,  from  the  day  of  ,  1888, 

to  ,  and  for  costs.  ** 

'^Answer.  (1)  That  paragraph  one  and 
two  thereof  are  admitted  to  be  true.  (2) 
That  paragraph  three  Is  not  true,  but  the 
defeudants  admit  that  a  paper  writing, 
pretending  to  be  an  assignment  from  J. 
A.  Nicholson  to  the  plaintiff,  has  been  exe- 
ented;  but  they  allege,  and  submit  to  the 
court,  that  said  pretended  assignment  la 
fraudulent  and  void  upon  its  face,  and 
they  are  Informed  and  believe  that  the 
same  was  executed  with  the  Intent  to  hin- 
der, delay,  or  d^raud  the  creditors  of  said 
J.  A.  Nicholson,  and  Is  void.  (8)  That 
paragraph  four,  in  so  far  as  it  alleges  that 
Angastua  Wright  obtained  Judgments  up- 
on bis  debts  against  said  Nicholson,  and 
caused  executions  to  be  Issued  thereon, 
and  placed  In  the  hands  of  the  defendant 
J.R.Kodwell,  as  sheriff  of  Warren  county. 
Is  admitted  to  betrue.  Said  paragraph  Is 
hi  all  otherreapectsdenled.  (4)  That  par- 
agraph five  la  not  true,  bat  It  is  admitted 
fliat  the  defendant  J.  R.  Rod  well,  acting 
In  his  official  capacity  as  sheriff  of  Warren 
county,  and  under  the  executions  men- 
tioned In  paragraph  three  of  this  answer, 
did  duly  lay  on  and  assign  to  said  J.  A. 
NlcholsoD  his  pereonal  property  exemp- 
tions, according  to  law  out  of  certain  goods 
and  merchandise  in  the  town  of  Macon,  N. 
C,  and,  after  setting  apart  such  exemp- 
tions.did  leTyopon  and  sell  the  Interest  of 
said  Nicholson  In  tfaeremalnderof  the  said 
Kooda  and  merchandise,  (together  with 
other  property,)  reallziugtherefrom  about 
the  sum  of  fifty  dollars  ata  fair  sale,  which 
defendants  allege  was  the  reasonable  value 
of  said  goods.  And  the  proceeds  of  such 
sale,  after  paying  the  exprauee  of  sale,  and 
the  legal  costs  and  charges  under  said  ex- 
ecntlonB.  paid  the  remainder  to  the  said 
Angustns  WHght.  And  the  defendants 
are  advised  and  believed  that  all  the  pro- 
ceedings of  the  delendant  Rodwell  touch- 
ing the  property  of  said  Nicholson  were 
under  and  by  vlrtne  of  the  said  executions 
Issued  to  falm,  as  aforesaid,  as  sheriff  of 
Warren  county,  and  were  In  all  respects 
regular  and  conformable  to  law,  and  that 
heacted  In  perfect  good  faith  In  all  said  pro- 
ceedings. Wherefore  the  defendants  pray 
to  be  hence  dismissed  without  day.  with 
their  costs. " 

W.  B.  Benrj  and  Joba  Devereax,  Jr.,  tot 
plaintiff.   T.  Jf.  PittmaB,  for  defendant. 

Atebt,  J.,  iafter  etatinf^  the  facts  as 
above.)  The  defendant  contends  that  the 
deed  appears  upon  its  face  to  have  been 
made  and  Intended  to  secure  the  ease  and 
comfort  of  the  debtor,  and  that  therefore 
there  was  no  error  in  the  ruling  of  the 
court  beTow  that  the  plaintiff,  who,  as  the 
asiiKnee,  claimed  under  it,  could  not  re* 
cover.  It  is  Insisted  that  the  provision 
that  the  assignee  should  be  empowered  to 
sell  the  goods  on  a  credit  was  evidently  In- 
tended to  hinder,  delay,  and  defraud  cred- 
itors, and  that  the  clause  reserving  "  the 
sum  of  five  hundred  dollars  as  exemption  " 
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was  clearly  inserted  for  the  ease  of  the 
debtor.  If  it  is  manifest,  upon  reading  the 
Instrument,  that,  though  It  was  appar- 
ently executed  with  a  fraudulent  Intent, 
still  some  explanation  might  be  given,  and 
a  different  purpose  shown,  by  evidence  ali- 
unde, the  case  belong  to  the  class  that 
must  be  submitted  to  the  Jury  to  deter- 
mine whether  the  prwumptlon  of  fraud  is 
rebutted,  and  If  the  tacts  set  forth  In  the  case 
agreed,  and  apparent  from  reading  the 
deed  of  assignment,  are  not  sufficient  to 
raise  a  presumption  of  fraud,  then  all  of 
the  circumstances  should  have  been  left  to 
the  Jury,  without  Instruction  as  to  their 
weight,  to  determine  whether  the  fraud 
was  proven  to  thPlr  satisfaction.  Brown 
T.  Mitchell.  102  N.  O.  364,  9  S.  E.  Rep.  702; 
Bernr  r.  Hail,  10  8.  E.  Rep.  903,  (decided 
at  this  term ;)  Hardy  v.  Simpson,  18  Ired. 
132;  Bump,  Fraud.  Conv.  402;  Hodges  v. 
Lasslter, 96  N.  C.  351, 2S.  E. Rep.  923 ;  Franis 
v.  Robinson,  96  N.  C.  28, 1  S.  E.  Rep.  78l. 
This  was  a  voluntary  assignment,  and 
therefore  Itwaa  notnecessarytoshowthat 
the  assignee  participated  in  the  fraudulent 
Intent.  Savage  v.  Knight,  02  N.  C.  493; 
Woodruff  V.  Bowles,  104  N.  C.  197, 10  S.  £. 
Rep.  482. 

The  defendant's  counsel  cttte  and  relies 
upon  Walt  on  Fraudulent  Conveyances, 
§  332,  to  sustain  his  position.  The  author 
adopts  as  correct  the  rulings  of  the  courts 
of  New  York,  which  have  been  followed  In 
at  least  four  or  five  other  states.  But  the 
weight  of  authority,  and  reason  as  well, 
lead  to  the  conclusion  that  the  highest 
duty  of  a  trustee  Is  to  look  to  and  protect 
the  Interest  of  all  the  creditors  whom  he 
represents;  and,  when  he  Is  left  free  to  fix 
the  terms  of  sale,  it  often  proves  prejudicial 
to  their  Interests  to  refuse  to  extend  credit, 
when  thereby  he  can  realize  a  better  price 
for  the  property.  Johnson  v.  McAllister, 
30  Mo.  327 ;  Dance  v.  Seaman,  11  Grat.  778; 
Scott  T.  Alford.SSTex.  82;  England  r.  Reyn- 
olds, 88  Ala.  370;  Conkllng  t.  Coonrod.  6 
Ohio  St.  611;  Wright  v.  Thomas.  1  Fed. 
Rep.  716;  Farquharson  v.  EIchelberg**r,  15 
Md.  63;GImell  v.  Adams,  11  Humph.  283. 
If  the  trustee  clothed  with  such  power  can 
often  exercise  it  for  the  benefit  of  the  cea- 
tuts  qui  trastent,  the  courts  must  net  up* 
on  the  hypothesis  that,  as  a  rule,  a  fidu- 
ciary agent  will  act  In  good  faith;  and 
where,  on  account  of  his  Insulvency  or  sus- 
picious conduct,  there  Is  reason  to  appre- 
hend that  he  will  prove  false  to  his  trust, 
he  may  be  removed.  Bump,  In  his  work 
on  Fraudulent  Conveyances,  (page  417,) 
saj-a:  "If  the  instrument  is  wholly  silent 
as  to  the  manner  or  terms  of  sale,  the  au- 
thority of  the  assignee  to  exercise  a  discre- 
tion In  regard  to  a  sale  for  cash,  or  on  a 
reasonable  credit.  Is  unquestionable,  upon 
the  ordinary  principles  which  govern  the 
duties  ol  trustees.  An  express  provlsiou, 
therefore, for  that  which  would  be  implied 
by  law,  if  it  were  absent,  will  not  vitiate 
the  assignment."  Hoffman  v.  Mackall,  » 
Ohio  St.  124.  So  far  from  admitting  that 
the  clause  allowing  Bobbitt  to  sell  on  a 
credit  raises  jser  se  a  conclusive  pref5unip- 
tlon  of  fraud,  it  seems  to  be  consistent 
with  perfect  good  faith,  and  falls  short  of 
even  giving  rise  to  a  i)re8umption  of  fact 
c^uinst  the  validity  of  the  deed.  In  some 
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inatancea  an  expreas  provffllon  In  a  deed  ot 
traat  for  delay  In  selling  the  gooda  con- 
veyed, or  for  an  nnreaaonablt!  extenelon  of 
credit,  hare  been  held  to  shift  the  burden, 
upon  an  Issue  inTolTlnfc  the  question  of 
fraud,  to  the  party  seeking  to  uphold  the 
deed ;  while  lightly  variant  limitations 
upon  the  power  or  liability  of  the  trustee 
have  been  held  to  be  circumstances  to  be 
submitted  to  the  jury  to  determine  th^r 
weight  as  tending  ta  show  the  fraud. 
Hardy  t.  Skinner,  U  Ired.  191;  Mooring  r. 
Little.  98  N.  C.  472,4  S.  E.  Bep.  485 ;  Elgen- 
bran  T.  Smith,  98  N.  C.  207,4  S.  £.  Rep.  122; 
Frank  T.  Itoblnson,  supra.  In  the  case  of 
Eigenbrun  v.  Smith,  supra,  this  court  held 
that  the  fact  that  a  debtor,  in  a  deed  con- 
veying bis  property  for  the  benefit  of  cred- 
itors, reserves  to  himself  the  "personal 
property  exemptions  allowed  by  the  cou- 
stitation  and  lawsot  thnBtate,does  not  in 
any  manner  affect  the  validity  of  the  deed. 
Is  no  evidence  of  a  fraudulent  Intent,  or  of 
a  purpose  to  hinder  or  delay  their  credit- 
ors." See,  also,  Burrlll,  Asstgnm.  S  202. 
After  the  description  of  the  property  con- 
veyed In  the  deed  the  language  is  as  fol- 
lows :  "  First,  reserving  therefrom  the  sum 
ot  $500,  being  the  personal  property  ex- 
emptiuns,  exempted  and  allowed  by  the 
constitution  and  laws  of  North  Carolina 
to  him. "  It  is  evident  that,  while  the  in- 
strument Is  not  very  carefully  written,  the 
only  fair  interpretation  that  can  be  given 
it  is  that  tbe  assignee,  Bobbitt,  was  to  re- 
serve the  sum  of  ¥&00  in  goods,  he  having 
received  no  money,  and  especially  as  the 
reservation  Is  made,  by  the  terms  of  the 
deed,  synonymous  with  the  amount  al- 
lowed by  law,  which  is  "  personal  proper- 
ty to  the  value  of  five  hundred  dollars,  tu 
be  selected  by  the**  party.  Without  a 
forced  construction,  wecan  flndno  require- 
ment in  the  conveyance  that  the  trustee 
shall  first  convert  the  property  Into  mon- 
ey, and  then  pay  over  tbe  pri>ceed8  to  the 
debtor;  and  therciora  the  question  wheth- 
er the  attempt  to  reserve  money  Instead  of 
property  would  be  a  provisiuu  for  the 
debtor's  ease,  and  would  make  the  deed 
fraudulent  upon  its  fact;,  is  not  presented. 
It,  therefore,  the  ruling  of  his  honor  rested 
upon  tbe  idea  that  thedeed  was  fraudulent 
In  law,  it  was  erroneous. 

The  facts  constituting  the  case  agreed 
are.  substantially,  that  the  debtor  pur- 
chased goods  worth  1(650  in  the  earlier  part 
of  tbe  fall,  before  making  the  assignment; 
that  he  executed  the  conveyance  on  the 
28th  ot  November  to  the  plaintiff,  who  was 
then,  and  Is  now,  Insolvent ;  and  that  the 
sheriff  levied  upon  and  sold  the  remnant 
of  tbe  goods,  Inventoried  at  f  115,  left  after 
the  debtor  sraected  those  allowed  him  as 
an  exemption,  and  realized  from  the  sale 
at  public  auction  $50.  His  honor  could 
not,  upon  the  facts  found,  therefore,  de- 
clare that  the  deed  was  made  with  an  in- 
tent to  defraud  creditors,  unless  he  was  at 
liberty  to  adjudge  it  fraudulent  upon  Its 
face.  It  was  the  exclusive  right  oftbe  Jury 
to  determine  whether  it  was  executed  In 
good  faith,  and  a  case  ugreed  could  not 
subserve  the  purpose  of  a  verdict,  and  en- 
able the  court  to  proceed  to  Judgment, 
while  the  issue  upon  which  the  whole  con- 
troversy hinged  remained  unanswered. 


Phifer  V.  Erwln,  100  N.  C.  59.  6  S.  E.  Rep. 
672;  Perry  v.  Hardlson.  99  N.  C.  21,  6  S.  E. 
Rep.  230;  Hodge6v.LaBslter,96N.  C.  851,  2 
S.  E.  Rep.  923.  In  Beasley  v.Bray,98  N.C. 
266,  3  S.  £.  Bep.  497,  Chief  Justice  Smith. 
delivering  the  opinion  of  the  court,  says : 
"The  court,  therefore,  committed  error  In 
not  submitting  an  issue  as  to  the  Intent  to 
the  jury,  which  they,  not  the  court,  must 
draw  in  ascertaining  the  presence  of  fraud. 
*  *  *  We  see  no  reason  in  law  why  an 
insolvent  debtor  may  not  sell  to  another, 
who,  if  he  has  not  tbe  present  means  to 
pay  for  bis  purchase.  Is  also  free  from  oth- 
er debts. "  The  insolvency  ot  Bobbitt  was 
at  most  only  a  circumstance  to  be  sub- 
mitted bearing  upon  the  issue  ot  fraud. 
If  be  Is  honest  and  competent,  that  fact 
does  not  necessarily  disqualify  him  to  act, 
or  show  bad  faith  on  the  part  ot  the  maker 
of  the  deed  In  the  assignment  to  him. 

There  must  be  a  finding  either  by  a  Jury, 
or.  If  a  Jur,v  trial  Is  waived,  or  the  parties 
agree  to  another  mode  of  finding  the  facts, 
It  must  be  ascertained  and  declared  as  a 
fact,  in  some  manner  authorised  by  law, 
either  that  the  deed  was  or  was  not  exe- 
cuted with  Intent  to  defraud  creditors,  be> 
fore  the  court  can  proceed  to  Judgment. 
There  was  error,  lor  which  a  new  trial 
must  be  awarded. 

Elus  v.  Habbis. 

(Supreme  Court  o/'  North  Carolina.  .  IiUrch  81, 
I8W.) 

EnoncBNT— EviDBKCB— Pathbkt  or  Tazu — ^Dao- 

I^ABATIOMS— iKSTRnOTHmS. 

1.  The  payment  of  taxes  oa  land  ante  Ufem 
motam,  by  a  party  not  in  aotnal  possesBloii,  is  evi- 
dence to  be  weighed  by  the.  jury  in  passing  on  an 
Issue  involving  the  title  to  tbe  land. 

2.  Declarations,  while  in  poaseseion,  by  a  por- 
SOD  throngb  whom  plaintiff  traces  his  title,  show- 
ing that  he  claimed  less  land  than  plaintiff,  are  ad- 
missible. 

S.  When  plaiotUT.  in  answer  to  a  question,  has 
denied  that  he  has  admitted  to  a  certain  person 
that  he  claimed  only  a  part  of  the  land  In  contro- 
versy, evidence  that  he  made  the  admission  to 
that  person  is  competent. 

4.  When  the  evidence  is  oonflicUng  aa  to  mat- 
ters ot  substanoe,  it  1b  not  error  to  refnae  to  ia- 
stmet  the  Jury  that  plaintiff  li  eatttlad  to  recover. 

Appeal  from  superior  court.  Franklin 
county ;  Connor,  Judge. 

F.  a.  SpruUl  and  Batebdlor  i)evereiix, 
for  plalQtftr.  C.  M.  Cooke^  for  defendant. 

AvKRT,  J.  The  plaintiff  claimed  through 
a  deed  from  Bennett  Qay,  administrator 
of  James  Burgess,  to  William  Growder, 
dated  January  17, 1850,  and  Immediately 
under  a  deed  dated  June  5, 1869,  from  E. 
A.  Gupton,  sherlfl  of  Franklin  county,  to 
the  plaintiff,  reciting  a  sale  by  virtue  of  ex- 
ecutions against  Willie  Crowder.  Tbe  de- 
fendant Insisted  that  plaintiff's  deed  did 
not  cover  the  land  In  controversy,  and, 
as  evidence  of  title  In  himself,  otfeicd  the 
record  of  a  special  proceeding  and  a  deed 
from  W.  H.  Spencer,  administrator  of  J.  B. 
Mann,  reciting  a  sale  to  make  assets  In  ac- 
cordance with  a  decree  in  said  special  pro- 
ceeding, and  also  introduced  evidence  tend- 
ing to  show  that  the  calls  of  said  deed  In- 
cluded the  land  in  dispute.  The  plaintiff 
testified  that  he  was  present  at  the  sale  of 


Digitized  by 


Google 


K.  C.)  ELUS  V. 

the  land  of  WllUe  Crowder  hy  the  sbeiitf 
in  thB  year  1869,  and  bought  the  land  uf 
said  Crowder,  including  the  reversionary 
Interest  In  the  portion  occupied  as  dower 
by  the  wldov  of  James  Burgess,  who  re- 
maiued  in  possession  of  that  portion  of 
the  land  till  her  death,  In  the  year  1884, 
wiien  be  took  and  retained  possession  of 
it  till  the  defendant  entered  by  force,  and 
expelled  blm.  In  the  year  1884.  On  the 
crutjs-examfnatloQ  ol  the  plaintiff,  the  de- 
fendant's counsel  were  permitted  to  ask 
him  how  many  acres  of  land  were  con- 
veyed by  the  deed  of  the  sbertit,  and  he  an- 
swered :  '*sas.*'  He  then  stated,  In  re- 
sponse to  a  question,  (plaintiff  objecting,) 
that  he  gave  In  for  taxation  1,100  acres  of 
land  after  his  purchase  at  sherlU'ssale,  and 
before  he  sold  172  acres  oft  his  tract.  The 
plaintiff  excepted.  At  a  subsequent  stage 
of  the  trial,  plaintiff  was  recalled,  and  ex- 
plained that  he  listed  the  dower  land  for 
taxation,  first.  In  1885,  the  widow  having 

Raid  tax  on  it  previously,  and  that  he  had 
Bted  for  taxation,  lu  1871,  922  a'cres,  in- 
cluding 90  acres  bought  from  Spencer,  ad- 
ministrator. 

1 1  is  true  that  In  Thomburgh  v.  Mastin, 
113  N.  C.  258,  the  court  said :  •'Any  one  sup- 
(losing  he  has  aclaim  upon  the  land  of  an- 
utber  may  list  it,  and  pay  the  taxes;  but 
that  would  be  very  slight,  if  any,  evidence 
tending  to  establish  hto  title."  In  the 
case  of  Ruffin  v.  Overbv,  88  N.  C.  869.lt  had 
bet'n  previously  held  that  paying  tax  on 
land  without  actual  possession  would  not 
perfect  a  colorable  title.  But  In  the  case 
«)f  Austin  V.  King.  97  N.  C.  341,  2  S.  E.  Bep. 
GTS,  Justice  Davis,  delivering  the  opinion 
of  the  coort.  settles  the  question  by  laying 
down  the  rule  that  the  payment  of  taxes 
by  a  party  ante  litem  motam  Is  his  act  as 
distinguished  from  his  declaration  In 
reference  to  the  land,  and  Is  some  evidence 
to  be  weighed  by  the  jury  in  passing  upon 
the  IsBoe  involving  title.  This  principle 
disposes  of  the  first,  third,  seventh,  and 
ninth  exceptions. 

The  plalDtiff  then  offered  In  evidence  a 
deed  from  N.  Patterson  to  James  Burgess, 
executed  in  1845,  and  a  deed  from  Alfred 
Burgess  to  James  Burgess, executed  In  the 
year  1846,  in  which  the  lands  conveyed  are 
ilrBcribed  by  metes  and  bounds,  and  as 
41 9  acres  on  Tar  river.  The  plaintiff  also 
intrudnced  therecord  of  the  petition  of  the 
widow  of  James  Burgess  for  dower,  show- 
ing a  decree  making  an  allotment  to  her 
by  metes  and  bounds.  W.  N.  Fuller  then 
testified,  on  behalf  of  the  plaintiff,  that  he 
surveyed  the  Burgess  tract  of  land,  and 
very  nearly  locatc<l  It  by  the  deeds,  and 
that  he  also  had  the  survey  made  when 
the  dower  was  allotted.  The  plaintiff 
then''proved,a8Bet  forth  in  thestatement, 
tliat  James  Buisem  owned  this  land,  and 
resided  on  It,  from  1845  until  his  death, 
and  owned  no  other  land  In  Franklin 
county,  and  that  Willie  Crowder  died  In 
lSTO-71,  and  was  plaintiff's  brother-in- 
law.  "  This  statement  comprehends  all  of 
the  material  evidence  for  plaintiff;  and. 
as  lustruction  was  asked  predicated  upon 
all  of  the  testimony,  it  Is  necessary  to 
know  what  it  was.  The  land  conveyed  In 
tbesbertirsdeed  to  plaintiff  (executed  1869) 
was  described  therein  as  "  eight  hundred 
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and  twenty-seven  acres  of  land  adjoining 
the  lands  of  J.  B.  Mann,  deceased,  Mrs. 
Jane  Wilder,  Gaston  Wilder,  and  others, 
containing,  by  estimation,  e^bt  hundred 
and  twenty Hseven  acres,  more  or  less.** 
The  descriptive  clanse  in  the  administra- 
tor's deed  to  Crowder,  In  1859,  is  as  fol- 
lows, viz. :  "  All  that  tract  or  parcel  of  land 
belonging  to  the  estate  of  James  Burgera, 
deceased,  lying  on  Tar  river,  adjolntog 
lands  of  the  said  Willie  Crowder,  Dr.  Jo- 
seph B.  Mann,  and  others,  and  supposed 
to  contain  lonr  hundred  and  nineteen  acres, 
except  the  llfe-estateof  Lacy  Ann  Burgess, 
the  widow  of  James  Burgess,  In  that  pop* 
tion  of  said  land  assigned  tober  as  dower, 
the  meaning  and  intent  of  this  deed  being 
to  convey  to  the  said  Willie  Crowder,  ab- 
solut^y,  the  whole  of  the  said  land  not 
covered  by  the  widow's  dower,  to  vest  In 
possession  Immediately,  and  to  convey 
that  portion  covered  by  the  widow's 
dower  to  vest  In  possession  at  the  death 
of  said  widow."  The  sheriff,  Gupton, tes- 
tified thathe  levied  on  and  sold  Crowder's 
land  uuder  a  description  given  by  him  in 
1869,  and  also  referred  to  the  tax-list  for 
description;  that  he  sold  all  of  the  inter- 
est of  Crowder  In  the  land  described  in  the 
deed,  bat  said  nothing  at  the  time  about 
dower.  Calvin  Benton  testified  for  the  de- 
fendant that  the  do  wer  tract  did  not  adjoin 
the  lands  of  Mrs.  Jane  Wilder  or  Gaston 
Wilder,  nor  did  it  Join  the  Mann  land  tUl 
Mann  bought  the  But^ess  land. 

The  defendant  offered  to  prove  the  dec- 
larations of  Crowder  while  In  possession 
of  the  land  conveyed  to  him  by  Gay,  ad- 
ministrator of  Burgess,  characterizing  his 
possession,  bat  stated  that  he  did  not 
know  whether  It  was  before  or  after  the 
sale  by  the  sheritr;  that  It  was  after' 
Mann's  death,  in  1865,  (be  thought  it  was 
in  1870  or  1S71,)  but  that  at  the  time  EUls, 
the  plaintiff,  was  not  living  on  the  land, 
but  was  living  somewhere  else.  Tbecourt 
then  admitted  the  declaration,  and  the 
platutifT  excepted.  The  witness  testified 
as  follows:  "Crowder  showed  me  a  pine 
near  a  hog-pen.  I  saw  the  chopped  line. 
He  said  it  ran  from  a  hedge-row  in  a 
straight  Hue  to  the  river.  The  land  was 
worth  five  orslx  dollars  per  acre.  I  heard 
plaintiff,  EUls, say  ttaatheowned  all  of  the 
interest  Willie  Crowder  had  In  the  land 
that  he  (Crowder)  owned.  I  have  lived  In 
that  neighborhood  forty-five  years.  I 
knew  Dr.  Mann.  I  helped  to  lay  off  the 
dower.  Mann  had  possession  of  all  the 
Buigess  land,  except  the  dower,  from  the 
time  of  thesale  by  Gay,  the  administrator. 
Dr.  Perry  had  possession  of  part  after 
Mann's  death. "  On  cross-examination 
the  witness  said :  "  Dr.  Mann  was  not  in 
possession  of  the  widow's  dower.  I  do 
not  mean  that  Dr.  Mann  was  in  posses- 
sion of  all  of  it.  The  large  part  was  in 
possession  of  Crow  dur. "  It  Is  evident,  there- 
fore, that  bis  honor  found  that  the  decla- 
rations were  made  by  Crowder  while  he 
was  in  possession,  before  the  sale  by  the 
sheriff,  and  when  It  was  against  his  inter- 
est toadmit  that  beheld  lessland  than  the 
plalntin  nowclaims  undera  deed  for  all  of 
hib  Interest.  So  that,  it  It  be  conceded 
that,  by  locating  the  line,  as  marked,  from 
the  hedge-row  to  the  river,  and  adopting 
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the  pine  ae  a  corner,  It  would  have  been 
against  hlH  (Crowcler'Blliiterest  to  anrren- 
der  all  oatnldo  of  that  line,  the  testlmoDy 
was  not  Incompetent.  Headen  v.  Wo- 
mack,  88  N.  C.  468;  Jones  v.  Henry,  84  N. 
C.  820;  Clifton  t.  Fort,  98  N.  C.  173,  3  S.  E. 
Rep.  726;  Magee  v.  Blankenshlp.  06  N.  C. 
663. 

Badger  Stalllngs,  a  wttness  tor  the  de- 
fendant, teetlfled  as  follows:  "Z  know 
WlUte  Crowder,  and  knew  when  the  land 
In  controversy  was  sold.  Before  the  sale, 
(  saw  Dr.  Mann,  Willie  Crowder,  and  Joe 
Brldgers,  the  snrreyor,  running  the  line 
between  Crowder  and  Dr.  Manu.  Crowder 
then  told  me  he  bad  a  straight  line  to  the 
road.  The  line  ran  through  the  dower. " 
The  foregoing  testimony  was  also  except 
ed  to.  The  declaration  was  clearly  one 
made  by  Crowder  in  explanation  of  the 
character  and  extent  of  his  postieBslon, 
and,  being  against  his  Interest,  was  an- 
queetlooably  competent. 

The  wltnesBwas  permitted  totestlfyfur- 
ther,  plaintiff  objecting,  as  follows:  "I 
heard  John  Ellis  say  that  he  did  not  claim 
any  of  the  dower,  except  the  nlneacres,  nn- 
tll  be  and  Dr.  Harris  got  to  arguing  about 
It,  when  he  found  by  his  papers  that  he  had 
a  good  title  to  the  whole  of  It.  *'  When  the 
plaintiff,  Ellis,  was  cross-exa mined,  he 
said:  "When  Widow  Burgess  died, I  made 
claim  to  the  land. "  The  defendant  was 
then  permitted,  his  counsel  objecting,  to 
ask  him  as  to  hlsdeclaratloua;  and  In  re- 
sponse to  thequestlon  he  auld:  "I  did  not 
say  that  I  had  no  Interest  In  the  dower 
except  the  10  acres.  I  did  not  say  so  to  Mr. 
Robert  Moore,  nor  to  any  one. "  The  tes- 
timony objected  to  on  both  occasions  was 
competent  to  contradict  £Uls,and  toshow 
that  in  fact  he  did  not  claim  the  whole  of 
the  dower  land. 

The  exception  growing  out  of  the  tes- 
timony of  the  witness  Wilder  Is  governed 
by  the  same  principle  to  which  we  have 
adverted  in  dlecuSBing  the  exception  to  the 
evidence  of  Calvin  Benton  and  of  Badger 
Stalllngs,  and  the  authorities  already  cited 
sustain  the  Judge  In  overruling  the  plain- 
tiff's objection. 

It  was  not  error  in  tbeconrt  to  refuse  to 
Instruct  the  Jury  that  the  plaintiff  was  en- 
titled to  recover  upon  the  whole  of  the  tee* 
tlmony,or  any  of  thedlfferent  phases  oT  It, 
suggested  by  the  Instructions  asked  by  the 
plaintltf,  which  were  as  follows:  "The 
deeds  shown  In  evidence  show  that  Willie 
Crowder  was  the  owner  of  the  Burgas 
tract  of  land,  including  the  reversion  In  the 
dower  after  the  widow's  death,  aad  there 
is  no  evidence  that  any  other  person  had 
any  l^al  title  to  any  part  of  said  tract  of 
land.  [This  Instruction  was  not  griven, 
and  the  plaintiff  excepted.]  The  Jury  can- 
not consider  the  declarations  of  Crowder 
or  Ellis  as  affecting  the  title  of  either  Crowd- 
er or  Ellis  to  said  land,  and  there  Is  no 
evidence  which  can  be  considered  by  the 
Jury  to  show  that  the  said  Crowder,  up  to 
the  sheriff's  sale,  and  Ellis  after  the  sher- 
iff's Bale,  did  not  have  the  title  to  said 
land,  including  the  part  in  controversy  In 
this  action.  [This  Instruction  was  not 
given,  and  the  plaintiff  excepted.]  There 
l8  no  evidence  that  Dr.  Mann  ever  had  any 
title  to  any  part  of  the  land  in  contro- 


versy, and  the  deed  to  the  defoidant  con- 
veys no  title  to  any  part  of  the  land  In 
controverpy.  [This  instruction  was  not 
given,  and  the  plaintiff  excepted.]  If  the 
Jury  believe  the  testimony  of  the  witnesses, 
they  win  find  the  first  Issue  In  favor  of  the 
plaintiff.  [This  Instruction  waanot  given, 
and  the  plaintiff  excepted.]  Itthe  Jury  be- 
lieve the  evidence  of  the  plaintiff,  Ellis,  and 
the  witness  Gupton,  they  will  find  the  first 
iasue  In  favor  of  the  plaintiff.  [This  in- 
atructlt>n  was  not  given,  and  the  plaintiff 
excepted.]  "  The  deedesetforth  the  bound- 
aries of  land,  but  it  is  the  testimony  that 
locates  them.  In  this  case,  the  conflict 
arising  out  of  contradictory  evidence  aato 
the  extent  of  the  plaintilt's  land,  whether 
it  included  the  whole  of  the  dower,  or  the 
lines  should  t>e  so  run  as  to  exclude  10 
acres,  covering  the  land  on  which  the  al- 
lied trespass  waacommltted, could  be  set- 
tled only  bythejury.  If  the  declarations  of 
Crowder  and  Ellis  were  competent,  as  we 
have  b^ld  they  were,  then  the  Jury  could 
consider  the  testimony  ae  to  what  they, 
or  either  of  them,  said  in  r^erence  to  the 
location  of  the  line,  for  what  they  deemed 
It  worth,  as  tending  to  show  whether  the 
land  in  controversy  was  sold  by  the  sher- 
iff, and  waa  covered  by  plaintiff's  deed 
from  him.  The  plaintiff  could  not  recover 
only  on  the  strength  of  his  own  title,  and, 
if  the  land  was  not  embraced  within  the 
boundaries  of  his  deed  from  the  sheriff,  he 
could  not  recover;  and  In  that  event  it 
was  immaterial  whether  the  administra- 
tor's deed  included  the  disputed  ten-itory 
or  not.  It  would  have  been  error  in  the 
court  to  predicate  its  Inatructlon  upon  the 
supposed  truth  of  the  testimony  of  one  or 
more  witnesses  of  the  plaintiff,  as  asked, 
when  the  testimony  of  Benton,  Stalllngs, 
Wilder,  and  the  d^endant  tended  to  con- 
tradict It,  and  when  there  was  some  con- 
flict between  the  evidence  of  the  plaintiff 
and  Quptun,  the  witnesses  mentioned. 

We  see  no  error  in  the  chai^  of  the 
court  of  which  the  plaintiff  cun  Justly  com- 
plain. A  review  of  the  charge  will  show 
that  it  was  even  more  favorable  to  the 
plaintiff  than  was  requisite  In  restricting 
the  Jury  to  the  purposes  tor  which  they 
could  consider  certain  testimony  men- 
tioned. The  court  charged  the  Jury  as  fol- 
lows: "The  plaintiff  contends  that  the 
deed  made  by  the  sheriff  in  1860  conveys 
the  land  In  controversy,  being  that  part  of 
the  Burgees  land  known  as  the  dower. 
The  defendant  denies  this  averment,  and 
saya  that  the  description  In  the  deed  does 
not  cover  or  include  the  dower.  Yoarver- 
dlet  win  depend  upon  the  view  wfaicb, 
upon  the  whole  testimony,  you  may  take 
of  this  question.  As  a  matter  of  law,  I 
change  .vou  that  all  ol  the  Interest  which 
Willie  Crowder  had  In  the  land  described 
In  the  deed  passed  to  the  plaintiff.  It  is 
for  you  to  say  what  land  was  sold,  and  Is 
d^cribed  in  the  sheriff's  deed.  [Plaintiff 
excepted  to  this  part  of  the  charge.]  The 
evidence  of  the  declarations  of  Willie  Crowd- 
er In  regard  to  the  settlement  of  a  lien, 
etc.,  is  not  admitted  for  the  purpose  of 
showing  title,  and  youahould  not  consider 
It  for  that  purpose;  but  It  la  proper  for 
your  consideration  as  bearing  upon  the- 
question  as  to  what  land^4.he  sheriff  aold. 
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Tbe  ahCTlff  nrears  that  he  obtained  a  dfr 
acTlptloii  of  the  land  lor 'the  purpose  of 
making  a  levy  from  WHUe  Crowder;  that 
he  alao  consulted  the  tax-books.  The  tes- 
timony of  the  witnesses  In  regard  to  tbe 
possessloo  of  the  land  Is  admitted  for  the 
same  purpose.  The  teeUmony  In  regard 
to  tbe  declarations  of  Ellis  after  the  death 
of  the  widow  Is  admitted  tor  tbe  same  pur- 
pose; so  the  tax^lsts,  ete.  [To  this  part 
ot  the  charge  i^afaitiff  excepted.]  The  tes- 
timony of  tbe  acts,  conduct,  and  declara- 
tions of  Willie  Crowder  and  John  Ellis  are 
Dot  admitted  for  tbe  purpose  of  affecting 
the  title  of  Crowder,  but  to  aid  you  In  de- 
termining what  land  was  levied  upon  and 
■old  by  the  sheriff.  In  this  same  ccmnec* 
tiott,  yon  may  consider  the  testimony  In 
regard  to  tbe  description  glren  by  Crowd- 
er to  Gnpton,  sherUI,  for  the  purpose  of 
enabling  him  to  make  levy.  [This  part  of 
the  charge  was  excepted  to  by  the  plain- 
titf.]  When  the  boundaries  of  a  tract  of 
land  areestablialied  and  known,  the  qnan- 
tity  or  number  of  acres  called  for  by  the 
deed  Is  Immaterial,  and  cunld  not  affect 
the  boundaries ;  but  when  the  boundaries 
areunknown,  not  established,  and  the  ]nry 
are  charged  with  the  duty  of  locating  the 
land,  the  number  of  acres  celled  for  may 
be  considered  by  them,  In  connection  with 
other  testimony,  in  ascertaining  what 
land  Is  in  fact  covered  by  the  deetl.  [The 
plaintiff  excepted  to  this  part  of  tbe 
charge.]" 

Counsel,  In  tbe  ailment,  contended  that 
the  plaintiff  was  entitled  to  recover  be- 
cause this  was  an  action  for  possession 
only,  and  the  plaintiff  had  testified  that 
defendant  expelled  bim  from  the  land  by 
force  in  the  year  1884.  Upon  referring  to 
the  record,  we  find  that  tbe  pleadings  dle- 
tlnctiy  raise  the  question  of  title,  and  that 
the  court  submitted  issues  Inrolvlng  the 
ownerablp,  wrongful  possession,  and  dam- 
age, without  objection.  It  Is  needless  to 
add  that  tbe  testimony  tended  on  the  one 
hand  to  establish,  and  on  tbe  other  to  dis- 
prove, that  tbe  title  to  the  land  In  contro- 
versy was  In  plaintiff.  There  Is  no  error. 

Judgmmt  affirmed. 


Bdffxk  et  aJ.  r.  Otbrbt.. 
(/hipremeOiniHtiflTorOiCoroUna.  Apriir^tBM.) 
AsTXBR  PoMSflstov— BrroiNcx  to  Bwiais. 

1.  In  proriDff  oonUnaoas  adverse  possession 

under  color  of  uUe,  DOthini;  must  be  left  to  con- 
jectnre.  The  tofltimony,  U  belleyed,  muBt  show 
the  cODttnutty  of  the  poueuioa  for  toe  full  statu- 
toTT  period  in  plaia  terms,  or  by  Decessary  impll- 
csuon. 

8.  OneenteringnponlaodDnderadeedorooIor 

title  that  deflmteily  desorlbea  tbe  metes  and 
bottsds  of  the  land  oonveyedf  or  purporting  to  be 
passed,  to  him,  is  presomed  to  prefer  claim  to  all 
of  the  land  covered  by  tbe  paper  title  under  which 
Iw  holds,  and  no  further. 

8.  where  me  entraa  upon  land  as  a  lessee  of  a 
Moita  portion  of  tbe  territory  covered  by  tbe 
deed  under  which  his  lessor  claims,  tbe  possession 
of  the  former  Innres  to  the  benefit  of  bis  landlord, 
to  the  ontslde  limits  of  the  latter's  deed. 

4.  The  fact  that  the  ancestor  of  tbe  plaintilt 
•sak  a  shaft  for  mining  purposes,  or  built  a  house 
for  laborers  who  were  worlnn^  iu  a  mine  on  tbe 
Isod,  woold  not  be  snfflcient  to  show  title  under 
color  in  sodi  aaeeator,  anless  it  bad  appeared,  also. 


that  the  hoase  had  been  oontinnonsly  ooeapied,  w 
tlie  mine  regularly  worked,  for  sareo  years. 

5.  Ocoaalonalactsof  ownership, boweverolear- 
ly  tbey  may  indloate  a  purpose  to  claim  titlo  and 
exercise  dominion  over  the  land,  do  not  constitute 
a  possession  that  will  mature  title. 

6.  Whatever  doubt  may  have  been  entertained 
as  to  the  oompeteooy  of  tax>lists  la  oaaes  like  the 

fireaent,  this  oonrt  has  decided  that  prottf  of  Ust- 
Dg  land  for  taxation  is  admissible  as  an  act  dona 
in  pursuanoe  of  law,  and  under  a  dalm  of  owner- 
ship, thouftb  of  very  slight  import  as  evidence  of 
title;  but,  if  the  testimouy  had  been  admitted,  the 
plaintiffs  would  still  have  failed  to  make  a  prima 
facie  case,  and  the  error  does  not  entitle  t&em,  to 
a  new  trial. 

OvUcOnu  bv  fhe  Court.) 

This  was  an  action  to  recover  real  prop- 
erty, tried  at  the  August  term  of  the  su- 
perior court  of  Stokes  county,  18SU;  his 
honor,  Jndge  Gilubr,  presiding. 

In  support  of  their  contention,  the  plain- 
tiffs introduced  two  grants  from  the  state 
to  OotUeb  Sbober,  dated  May.  17»6,— one 
calling  tor  1,920  acres,  tbe  other  calling 
lor  600  acres ;  a  deed  from  Gotlieb  Shober 
to  Timothy  Pickering,  dated  10th  J  nly ,  1795, 
for  about  3,700  acres;  a  deed  from  Charles 
Banner,  eheritt  of  Stokes,  to  A.  D.  Mui> 
phy,  for  about  2,428  acres,  dated  13th  De- 
cember, 1815,  in  which  deed  there  Is  recited 
"  that  the  land  was  sold  as  the  land  of 
Timothy  Pickering  for  taxes  due  for  the 
years  1^1  and  1812,  there  being  no  goods 
orchattels  to  be  found,  afterdue  advertise- 
ment, aceordlngtolaw,accordlng  to  act  of 
assembly,  which  prescribes  the  mode  for 
selling  lands  fortaxes, "  (thlsdoed  was  sub- 
mitted as  color  of  titie  only  upon  objection 
by  defendant;)  adeedfrom  A.  U.  Murphy  to 
Thomas  Huffln  for  2,428  acres,  dated  Stb 
June,  1823;  the  last  will  of  Thomas  Ruffln, 
devising  said  land  to  Anne  M.  Ruffln  and 
last  will  of  Anne  M.  Suffin,  who  died  since 
theactlonwas  begun,  devlsingsald  land  to 
the  pr^ient  plaintlfb.  Plaintiffs  then  Intro- 
duced John  L.  Worth,  surveyor,  and  the 
plots  filed  by  ordor  of  court.  Said  Worth's 
testimony  tended  to  show  that  the  lands 
described  In  the  complaint  were  included 
in  the  boundariea  set  out  in  the  grants 
and  deeds  aforesaid.  Plaintiffs  Introduced 
testimony  showing  that  one  Charles  Ban- 
ner was  at  one  time  agmt  for  Judge  Buf- 
fln,  and  that  one  Alexander  Klngniceced- 
ed  him  as  agent  about  1849.  Plaintiffs 
then  introduced  a  deed  executed  by  said 
Banner,  as  such  agent,  to  Glidewoll,  dat- 
ed December,  18S0,  for  60  acres  of  the  land 
included  In  plaintiffs'  boundaries  as  locat- 
ed by  Surveyor  Worth,  which  if^  along 
tbe  eastern  boundary  of  the  tract. 

Athy  SIsemore,  a  witness  lor  plaintiffs, 
testified  that  he  was  now  the  owner  and 
cultivating  jald  60  acres,  and  had  been 
from  1865,  when  be  bought  from  hie  uncle, 
SantordSizemore;  remembersBeeingGllde- 
well  in  poBsession  of  the  same  land ;  that 
he  also  saw  Sanford  Slzemore  In  posses- 
sion of  the  land  before  he  boughl^  but  did 
not  state  what  years,  nor  lor  how  long  a 
time,  either  Glldeweli  or  Sanford  Slzemore 
were  In  possession :  that  he  owned  anoth- 
er tract  of  the  Kufiln  land,  adjoining  that 
tract,  and  also  another  adjoining  tract, 
once  tbe  land  of  one  Banner;  and  that 
witness  destroyed  the  poplar  comer  called 
lor  In  plaintiffs'  deed  because  It  jahaded  the 
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crops  cnltivated  aroond  It.  PlalntUfB  then 
read  deposition  of  Mlee  Maria  Ruffln,  iu 
which  she  testified:  "I  lired  in  Stokes 
county,  with  my  lather,  on  what  was 
known  as  the  '  Ruffln  Land.'  My  father 
moved  there  In  1852  or  1863  by  permission 
of  Jadse  Thomas  Bnffin.  I  lived  there  a 
portion  of  thi-ee  years,  and  we  -tended  lots 
around  the  house,  and  father  collected 
rents  from  Isham  Bennett  and-  Mr.  Hol- 
land. Alexander  Ein^  was  Ruffln's  a^ent 
at  that  time,— controlled  the  land,  and 
ejected  Isham  Bennett.  Uinton  Holland, 
Joe  Ambum,  Anderson  Bennett,  and  John 
and  William  Bennett,  were  our  nearest 
neighbors.  Xing,  em  agent  of  Judge  Ruf- 
flUi  GoUeetod  raits  of  Joe  Ambum  at 
the  time  we  moved  to  the  Bennett  place, 
on  the  Bnffln  land.  Joe  Rowe  and  Job 
Ambum  lived  on  the  Ruffln  land.  Rowe 
left  because  he  could  not  pay  the  price  de- 
manded by  Judge  Ruffln,  and  Ambum  left 
because  of  some  trouble  about  the  rents. " 
Dr.  Swain  King,  witness  for  plaintiffs,  tes- 
tified that  he  Is  56  years  of  a«e,  a  son  of 
Alexander  King.  He  knew  the  Ru  ffia  land 
from  earliest  recollections.  His  lather 
was  agent  tor  Judge  Baffin  a  long  time. 
When  witness  was  about  15  years  of  age, 
Judge  Baffin  came  to  witness'  father,  and 
went  on  the  Baffin  land.    They  wereen- 

faged  In  mining  upon  the  Buffin  land, 
nnk  two  orthree  orfonrshatts.and  oper- 
ated till  stopped  by  water.  Shafts,  some 
of  them,  60  feet  deep.  Not  having  suffl- 
ident  machinery,  they  built  a  house  tor  the 
miners,  and  another  one  over  the  shafts. 
"Father  paid  taxes,  anddld  what  was  nec- 
essary. Isham  Bennett  lived  on  the  Bnffln 
land.  Ambum  lived  there.  Rowe  also 
lived  on  the  Bnffln  land.  Archibald  Ruffln 
lived  on  the  lands  wlt^  his  taiuily . "  Wit- 
ness'lather  lived  a  few  hundred  yardsfrom 
the  Bnffln  land,  and  cultivated  a  small 
part  of  it,— an  acre  or  two.  On  cross-ex- 
amination, said  his  father  boagbt  part  of 
the  Baffin  land  from  Banner  as  agent  for 
Ruffln.  Ruffln  denied  Banner's  agency. 
His  father  Burrenderedit  to  Bufflu.  "Don't 
know  that  the  mining  was  done  on  the 
Bnffln  land.  Don't  know  where  Buffln 
bonndaries  were.  Driendant  has  lived 
where  he  now  lives  (not  on  land  in  con- 
troversyijbut  near  line)  thirty  or  forty 
years.  His  father  lived  on  the  Ureen 
place,  in  controversy,  and  died  there,  as 
far  back  as  1  can  remember.  One  Size- 
more  settled  the  Green  place,  and  at  his 
death  old  Overby  went  Into  porsession, 
at  whosedeath  defendant  and  hlssontook 

ftossession,  and  held  It  ever  since.  **  Will- 
am  King  was  next  introduced,  and  testi- 
fied that  he  was  a  brother  of  Alexander 
King.  Some  men  lived  on  what  was  said 
to  be  the  Buffin  land.  Tbeyleft.  Thework- 
ing  tor  minerals  was  about  one-quarter  of 
a  mile  Inside  of  the  Baffin  boundaries.  He 
"saw  Buffln  give  brother  two  fifty-dollar 
bills,  and  tell  him  to  work  the  mines,  and 
if  they  found  anything  they  wonld  *go 
snacks.'  They  worked  the  mines  some 
three  months,  strack  water,  and  qnit. 
They  sunk  three  or  more  shafts,  and  built 
housefl  for  the  hands  over  the  mines. 
Brother  Alexander  collected  rents  from 
Isham  Bomett,  and  carried  them  home, 
and  paid  taxes  for  Bnffln  a  number  of 


years.  I  was  a  member  of  a  school  com- 
mittee; and.  by  agreement  with  Charles 
Banner,  as  agent  tor  Baffin,  we  took  pos- 
session of  a  piece  of  the  Buffin  land,  and 
bnllt  a  school-house  on  it,  and  we  occu- 
pied it  for  twelve  months,  while  I  was  a 
school  committeeman,  and  It  was  so  occo- 
pted  some  years  aiterwards.  It  was  bnllt 
'by  license  of  Charles  Banner,  agent.  Aft- 
erwards a  deed  was  made  to  the  school- 
house.  This  was  before  my  brother  be- 
came Ruffln's  agent.  Part  of  the  land  in 
controversy  was  then  old  settlement." 
Hinton  Holland,  witness  for  plaintiffs,  tes- 
tlfled:  **I  am  seventy  odd  years  old. 
Lived  first  on  the  mountain,  then  near 
where  Archie  Baffin  lived.  Lired  near 
the  Ruffln  land  thirty  or  forty  years. 
Lived  a  qnarter  of  a  mile  from  Archie 
Buffin.  Maria  Buffin  lived  with  bim. 
Archie  Buffin  cultivated  a  small  part  of 
the  land.  Rowe  lived  on  the  land.  Archie 
Buffln  first  moved  to  the  Bennett  place,  un 
said  land,  after  Bowe  left.  Moved  to  the 
house  Bowe  left.  Bowe  lived  there  some 
two  or  three  years.  Archie  Buffin  lived 
there  some  three  years.  Ambum  llvad  on 
the  land,  and  owed  rents;  and,  in  a  con- 
troversy between  him  and  Baffin's  agent. 
King,  I  was  one  of  the  commissioners  to 
assess  the  rents,  which  we  assessed  at 
twenty  dollars  per  year,  going  back  three 
years.  Archie  BulBn  died  on  the  land. 
His  family  afterwards  \eSt.  The  land  oc- 
cupied by  Archie  Ruffln,  Bowe,  and  Am- 
bnrn  and  Bennett,  was  two  miles  from 
land  in  controversy,  and  near  outside  line 
of  plot. " 

Plaintiffs  next  offered  to  show  by  tax- 
books,  not  assessor's  list,  that  the  lands 
had  been  r^ularly  listed  for  taxation  by 
Murphy  and  Buffin  for  a  long  series  of 
years.  His  honor,  upon  objection  by  the 
defendant,  excluded  the  testimony,  and 
plaintiffs  excepted.  Joe  Hill,  deputy-sher* 
Iff  from  1844  to  1848,  testified  that  he  had 
collected  taxes  from  Alexander  King  as 
agent  for  Buffin.  It  was  In  evidence  that 
the  Buffin  lands  were  lu  great  part  moun- 
tainous, and  some  of  It  very  rocky,  ly- 
ing mostly  in  the  Sanratown  mountains. 
The  plaJntifls  rested,  and  the  defendant 
did  not  Introduce  testimony.  His  honor 
was  of  opinion  that  the  plalntlffe  could  not 
recover  upon  the  evidence ;  and  upon  this 
Intimation  the  plaintiffs  submitted  to  a 
nonsuit,  and  appealed  to  the  supreme 
court. 

Olenn  <£  Olenn,  for  plaintltb.  Watson 
A  Buxton^  for  defendant. 

AvRHY,  J.,  {after  stating  the  iketa  at 
above.)  The  Judge  below  thought  that. 
In  the  aspect  of  the  evtd^ce  most  favor- 
able to  the  plaintiffs,  they  had  failed,  wbea 
they  rested,  to  make  a  prima  facie  ca», 
and  hence,  If  they  have  Indicated  any  com- 
bination of  facts  to  which  the  different  wit- 
nesses testified,  that  would.  It  true,  entitle 
them  to  recover,  the  Judgment  of  nonsidt 
mast  be  set  aside,  and  a  new  trial  granted. 

The  plaintiffs  offer  testimony  tending  to 
show  that  the  land  in  controversy  wai 
granted  to  GotUeb  Shober  In  1795.  and 
then  offered,  as  color  of  title,  a  deed  from 
Charles  Banner,  sheriff,  to  A.  D.  Murphy, 
covering  the  land  in  dtepnte,  da,ted  De- 
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comber  IS,  1816,  with  wfatcb  they  connect 
themselves  by  the  mesne  conveyances  in- 
troduced. Assnminff,  therefore,  that  the 
title  was  shown  to  be  ont  of  the  state,  It 
was  only  necessary,  before  resting  their 
case,  that  they  sbonld  introduce  testlmoDy 
tending  to  show  that  they,  and  those  un- 
der whom  they  claim,  had  acqaired  title 
by  continuous,  open,  adverse  possession 
of  the  land  In  controversy  during  the  pe- 
riod elapsing  between  the  execution  of  the 
conveyance  by  the  sheriff,  December  18, 
1815,  and  the  commencement  of  the  Hction. 
Mobley  v.  Oriffin,  104  N.  C.  112, 10  8.  E. ' 
Bep.  142.  In  proving  such  continnotis  po»> 
sesuion,  nothing  mast  be  left  to  conjecture. 
The  testimony  must,  if  believed,  show  the 
continuity  ol  the  possession  for  the  full 
statutory  period  in  plain  terms,  or  by  nec- 
essary implication.  Hinton  Holland  tes- 
tlfled  that  one  Bowe  lived  at  a  certain 
house  on  the  land  for  two  or  three  years; 
and,  when  hftleft,  Archie  RuSln  moved  Im- 
mediately Into  the  same  house,  and  occu- 
pied It  for  three  years,  thus  showing  pos- 
session positively  for  only  Ave,  possibly  for 
six,  years.  The  witness,  at  a  later  stace 
In  the  delivery  of  his  evidence,  says :  "  Am- 
bui-ii  Uve<l  on  the  land,  [be  does  not  say 
how  long  or  when,] and  owed  rents;  and. 
In  a  controversy  between  him  and  Ruffln'a 
ajcent.  King,  I  was  one  of  thecommtsBion- 
era  to  assesB  the  renta,  which  we  assessed 
at  twenty  dollars  per  year,  going  back 
three  years. "  It  does  not  appear  whether 
Anibnm  occupied  a  different  house,  and  at 
the  same  time,  when  Buffin  or  Bowe  lived 
successively  at  the  Bennett  house,  or 
whether  he  occupied  thesame  house  before 
or  after  their  residence,  and«  If  the  same, 
whether  any  Interval  elapsed  between  the 
surrender  by  the  one  tenant  and  the  entry 
of  his  successor.  Bat  counsel  attempted 
to  gather  the  necessary  Inferences  by  com- 
paringtho  testimony  of  different  witnesses, 
an  follows:  Dr.  Swain  King  was  60  years 
old  at  the  time  of  trial,  and  was  15  when 
Judge  Buffln  w^ent  upon  the  land,  and 
therefore  he  must  have  gone  there  in  the 
year  1S4U.  MissMaria  Hbffln,  Id  her  depo- 
sition, fixes  the  time  of  Archie  Boffin's  en- 
try In  1852  or  185S,  and  says  that  he  re- 
mained a  portion  of  three  years.  We  ere 
asked  to  conjecture,  then  (there  being  no 
poBltive evidence,)  that  one  Isham  Bennett 
(who,  an  William  King  testified,  paid  rent 
to  his  brother  Alexander,as  agent  of  Judge 
Roffln)  occupied  for  at  least  a  year  the 
hunse  Into  which  Bowe  moved  as  soon  as 
Bennett  left,  and  thus  add  one  year  pre- 
ceding Ro^\e's  entry.  We  find  from  the 
deposition  of  Miss  Maria  Buftln,  that,  while 
her  father  lived  on  the  land,  Hinton  Hol- 
land, Joe  Anibnm,  and  three  men  named 
Bennett,  were  his  nearest  neighbors.  Her 
father  moved  to  the  house  formerly  occu- 
pied by  Bowe  as  stated  by  Holland.  She 
testifies  that  Isham  Bennett  had  previous- 
ly been  ejected  from  the  land.  Her  father 
moved  to  the  Bennett  bouse,  but  we  are 
left  to  conjecture  whether  It  was  called  the 
"Bennett  House "liecausesomeother  mem- 
ber of  that  prolific  family  had  once  occu- 
pied it,  or  whether  Isham  had  been  the 
tenant,  and,  if  Isham  Bennett  gave  bis 
name  to  the  place,  whether  on  his  expulr 
sion  there  was  a  break  in  the  continuity  of 


the  possession  which  would  be  fatal  to 
the  claim  of  plalntifTs.  Another  sugges- 
tion was  that  possibly  the  necessary  seven 
years  might  be  made  out  by  supposing 
Alexander  King  rented  (rem  Buffln  for  a 
year  after  he  surrendered  possession,  in 
1849,  of  that  portion  of  the  land  sold  by 
Banner  to  him  two  years  previously,  and 
adding  to  that  year  of  supposititious  pos- 
session the  previous  occupancy  for  two 
years  under  a  sale  made  by  Banner,  whom 
Judge  Rufiln  repudiated  as  his  agont  In 
that  transaction.  If  it  be  conceded  that 
Alexander  King  was  holding  the  land  sold 
by  Banner  without  authority,  not  ad- 
versely but  In  subordination  to  Baffin's  ti- 
tle, the  insuperable  difficulty  remains  that 
he  was  claiming  during  that  period  only  a 
definite  boundary,  not  as  a  tenant  but  aa 
a  grantee.  He  stood  at  best  In  the  same 
relation  to  the  ancestor  of  the  plaintifi  aa 
those  claiming  under  Glidewell  Sizemore, 
to  whom  Charles  Banner  conveyed  60  acres 
inside  of  the  boundarira  of  the  tax-title  in 
the  year 1880;  hieactasagent  being  In  this 
Instance  authorized,  or  subsequently  rat- 
ified. It  Is  a  settled  principle  that  one  en- 
tering upon  land  under  a  deed  or  color  of 
title  that  definitely  describes  the  metes  and 
bounds  of  the  land  conveyed  or  purport- 
ing to  be  passed,  to  htm.  Is  presumed  to 
prefer  claim  to  all  of  the  land  covered  by 
the  paper  title  under  which  he  holds,  and 
no  further.  Hence  the  poaseeslun  of  Sise- 
more  and  his  successors,  like  that  of  King 
under  the  deed  from  Banner,  not  being  in 
the  name  of  the  whole  Murphy  tract,  did 
not  Inure  to  the  benefit  of  Buffln.  Davis 
V.  Higglns.  91 N. 0.382;  Lenoir  v.South.lO 
Ired.237  ;  McOormick  v.  Mnnroe,  S  Jones 
(N.  C.)  882;  Staton  v.  Mallia,  92  N.  0.  62S. 

On  the  otherhand,wfami  one  enters  upon 
land  as  a  lessee  of  a  definite  portion  of  the 
territory  covered  by  the  deed  under  which 
his  lessor  claims,  the  poasesslon  of  the  for- 
mer Inures  to  the  benefitof  his  landlord,  to 
the  outside  limits  of  the  latter's  deed, 
f^cott  V.  Elkins,  83  N.  C.  424;  Lenoir  v. 
SouthtBupra.  In  oarcaBe,RoweandArchie 
Buffln,  as  tenants,  represented  the  ancestor 
of  the  plaintiffs;  and, tf  continuous  posses- 
sion had  been  shown  by  them  for  seven 
years,  It  would  have  matured  his  title  as 
effectually  as  If  the  house  hud  been  occu- 
pied by  him  or  his  servant.  In  Williams 
V.  Wallace,  78  N.  C.  854,  Bynuh,  J.,  deliver- 
ing the  opinion,  says:  **  A  possession  un- 
der color  of  title  must  be  taken  by  a  man 
himself,  bis  servants  or  tenants,  and  by 
him  or  them  continued  for  seven  years  to- 
gether. " 

The  fact  that  King  &  Buffln,  as  partners, 
sank  a  shaft  for  mining  purposes,  or  built 
a  bouse  for  laborers  who  were  working  in 
a  mine  on  the  land,  would  not  be  snfllclent 
to  show  title  in  Buffln  unless  It  had  ap- 
peared, also,  that  the  bouse  had  been  con- 
tinuously occupied,  or  the  mine  regularly 
worked,  for  seven  years.  Occasional  acts 
of  ownership,  however  clearly  they  may 
indicate  a  purpose  to  claim  title  and  exer- 
cise dominion  over  the  land,  do  not  con- 
stitute a  possession  that  will  mature  title. 
Lofttn  T.  Cobb,  1  Jones,  (N.  C)  406;  Bart- 
lettv.Slmmons,4  Jones,  (N.  C.)  295;  Will- 
iams V.  Wallace,  78  N.  G.  867;  McLeau  v. 
Smith,  ante,  184,  (dedded  at  this  term.) 
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.  Whatever  doubt  may  hare  been  former- 
ly entertained  as  to  the  competency  of  the 
tax-Usta  In  cases  like  that  before  us,  It  le 
now  settled  that  proof  of  liatlng  land  for 
taxation  la  admissible  as  an  act  dune  In 
pursuance  of  law,  and  under  claim  of  own- 
ership, thoagh  of  very  slight  Import  as  evi- 
dence of  title.  Austin  v.  King;.  97  N.  C.  S8», 
2  S.  £.  Kep.  678;  Faulcon  v.  Johnston, 
10-i  N.  G.  269,  9  8.  E.  Bep.  894;  Ellis  v.  Har- 
rlB.  ante,  248,  (decided  at  this  term.)  The 
court  erred  In  sustaining  the  objection  to 
the  Introduction  of  the  record  of  property 
returned  for  taxation.  But,  If  the  testi- 
mony offered  had  been  admitted,  it  would 
still  have  been  the  duty  of  the  trial  Judge 
to  Instruct  the  Jury  that  the  plaintiffs  were 
not  entitled  to  recover.  In  ajiy  view  of  the 
testimony;  and  it  is  not  the  duty  of  this 
court,  because  of  that  error,  to  set  aside 
the  Judgment  of  nonsuit  and  grant  a  new 
trial,  when  It  la  apparent  that  the  plain- 
tiffs have  not  been  injured  by  the  error  of 
the  court,  because  they  would  have  been 
in  no  betterpllght  afterthau  before  the  in- 
troduction of  the  ncduded  erldoue.  The 
ludgmmt  is  aflOrmed. 


State  v.  Wilson. 

(SuprwiM  Ooturt  <if  North  Carolina.  March  81, 
1890) 

CiTT  OmnnJAiTOB— Violation— NciBAif OB. 

1.  A  ci^ordinanoe  forbidding  the  obfltraoUon 
of  uj  WAter-war,  so  that  water  shall  accumulate 
In  the  street,  passed  under  statutes  mablDg  the  vi< 
olation  of  a  oity  ordinance  a  misdemeanor,  (Code 
N.  C.  S  8320.)  and  giving  Jurisdiction  to  the  mayor 
or  Jtfaer  chief  officer  of  the  city,  (td.J88l8,)  is  not 
void,  as  attempting  to  create  an  offense  already 

{lunlshable  as  a  publio  nniaanoe,  nnder  the  general 
aws  of  the  state;  for  the  aconmnlatltm  of  water 
mn'  be  a  violation  of  ttie  ordinance,  and  y^  not 
sumoient  to  constitute  a  nnlBance. 

2.  The  affidavit,  in  support  of  a  warrant  for 
the  riolatiou  of  suoh  ordinance,  charged  that  de- 
fendant did  "dam  ap  and  obstruct  the  water-way 
and  the  flow  of  wat«r  *  *  *  In  violation  of  the 
ordinance, "etc,  and  the  warrant,  after  referring 
to  and  reciting  the  charge  in  the  affidavit  added, 
"thereby  damaging  said  street  by  ponding  the 
water  thereon,  which  became  foul  and  malarioas, " 
etc.  Held,  that  the  affidavit  and  warrant  consti- 
tuted one  proceeding,  and  sufOoiently  charged  the 
offense:  the  words,  "thereby  damaging  said 
street, "  etc.,  being  surplusage. 

8.  An  amendment  substituting  the  words, 
*'there^  oilstructing  the  flow  of  water  from  said 
street,  "in  Uen  of  the  words,  "thereby  dantaging 
said  street. "  eta,  tboogh  unneceasary,  waa  not  er- 
ror, as  it  did  not  ctaaage  the  nature  of  the  offense. 

Appeid  from  superior  court,  Ired^  coun- 
ty;  Smpp,  Judge. 

The  Attorney  General,  C.  B,  Arm  field, 
and  A.  If.  Coble,  for  the  State.  Binfpb&m 
A  Caldwea  and  D.  Tamer,  for  defend- 
ant. 

Mbrrimon,  G.  J.  The  defendant  was 
held  to  answer  criminally  before  the  may- 
or of  "the  city  of  StatesTlHe, "  for  a  viola- 
tion of  an  ordinance  of  that  town,  where- 
of the  lollowtng  is  a  copy :  **  Ordered  by 
the  board  of  aldermen  of  theclty  of  States- 
Tllle  that  no  person  shall  place  any  ob- 
struction in  any  water-way,  so  that  the 
water  shall  accumulate  In  any  street,  or 
in  any  manner  obstruct  the  flow  of  water 
through  or  from  any  street  of  the  <^ty  of 


Statesrllle,  whether  such  obetractiona  be 
placed  upon  his  own  property  or  that  of 
any  other;  and  any  one  so  offending  shall 
be  lined  $50.  (Passed  July  2,  1888.) "  The 
affidavit  upon  which  the  state  warrant 
was  founded  charges  that  the  defendant, 
at  and  in  said  city,  etc.,  at  the  time  speci- 
fied, did  "dam  up  and  obstrnct  the  water- 
way, and  the  flow  of  water,  from  the 
south  side  of  Walnut  street,  between  Rose 
street  and  Oak,  in  vlolatiun  of  the  onli- 
ntinee  of  the  said  city  passed  July  2, 1888, " 
etc.  The  warrant  refers  to  and  recites  the 
charge  ao  specified  In  the  affidavit.  The 
defendant  was  convlctiMl  before  the  may- 
or, ctnd  appealed  to  the  superior  court. 
In  the  latter  court  he  pleAded  not  gnflty. 
When  the  case  was  called  for  laiaT,  "  the 
defendant  moved  to  quash  the  warrant, 
upon  the  ground  that  the  mayor  had  no 
Jurisdiction,  and  as  he  had  no  Jurisdiction 
this  court  had  no  Jurisdiction.  The  state 
asked  to  amend  the  warrant,  and  the 
court  allowed  the  amendment,  by  striking 
out  the  words  In  the  warrant,  'thereby 
damaging  said  street  by  ponding  the  wa- 
ter thereon,  which  became  fonl  and  mala- 
rious, to  the  great  damage  and  nuisance 
of  the  city  of  Stateevllle,'  and  Insert  In  lieu 
thereof  the  words,  'thereby  obstructing 
the  flow  of  water  from  said  street,*  to 
which  amendment  the  defendant  excepted. 
The  court,  being  of  opinion  that  the  may- 
or had  no  Jurisdiction,  rendered  Judgment 
quashing  the  warrant;**  and  the  aollcltor 
for  the  state,  having  excepted,  appealed  to 
thlBcourt.  Thestutnte  (Private  Acta  1883. 
c.  40,  $  66)  makes  It  a  misdemeanor  to  vio- 
late an  ordinance  of  "the  dty  of  States- 
vllle,**  and  the  general  statute  (Code,  S 
8820)  makes  It  a  misdemeanor  to  violate 
the  ordinance  of  any  town  or  city,  and  the 
offender  may  be  Sned  not  exceeding  fSO,  or 
imprisoned  not  exceeding  90  days.  Of 
course,  such  ordinances  mast  be  valid,— 
such  as  the  town  or  city  has  authority  to 
make.  State  v.  Langston,  88  N.  C.  682; 
State  V.  Urittaln.  89  N.  C.  574.  The  stat- 
ute (Code,  S  8818)  gives  the  mayor  or  other 
chief  officer  of  such  towns  or  cities  Juris- 
diction of  such  offenses.  State  v.  Cainan, 
»4  N.  C.  880;  State  v.  Crenshaw,  Id.  877; 
State  v.  Debnam,  98  N.  C.  712,  8  S.  E.  Rm>. 
743;  State  v.  Smith,  108  N.  C.  403,  9  8.  E. 
Rep.  485.  So  that  the  mayor  had  Jurisdic- 
tion in  this  case.  If,  Indeed,  the  offense  as 
charged  was  committed,  and  for  the  pres- 
ent purpose  it  must  be  taken  that  it  was. 

But  It  Is  earnestly  contended  by  the  de- 
fendant's counsel  that  the  ordinance  In 
question— that  above  recited— creates  no 
offense;  that  It  Is  void,  because  11»  pap- 
pose Is  to  create  an  offense  defined,  rec- 
ognised,  and  punishable  by  the  general 
laws  of  the  state,  of  which  the  superior, 
criminal,  and  Inferior  courts  have  Jurisdic- 
tion; and  he  relied  mainly  on  Town  of 
Washington  v.  Hammond,  76  N.  C.  38; 
State  V.  Bdens,  85  N.C.  622;  State v.Lang- 
ston.  supra;  and  State  v..  Brittaln.  supra. 
The  contention  Is  that  the  acts  forbidden 
by  the  ordinance  of  themselves  constitute 
a  public  nuisance.  We  think  otherwise. 
The  mere  obfitructlon  of  a  water-way, 
so  that  water  ehall  accumulate  on  the 
street,  or  so  as  to  prevent  the  flow  of  wa- 
ter through  or  from  thejEitreer,  does  nut, 
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per  we  and  neeenarlly.  eourtltute  a  public 
nnlBance.  TheobstrucUonmightbeslight, 
occasional,  temporary,  such  as  would  not 
Interfere  with  the  use  o!  tbe  street,  or  oc- 
casion perceptible  harm.  Such  obstruc- 
tions would  not  constitute  such  a  nui- 
sance, unless  they  should  interfere  with  the 
use  of  the  street,— hinder,  d^ay.  Impede, 
or  render  less  sate  and  conrenlent  trarel 
on  foot  or  otherwise  orer  it,  or  cause  the 
water  to  accnmulate,  remain,  become 
sta^ant,  and  ^re  rise  to  noxious  Tapors 
and  the  like,  along  and  near  the  street. 
The  very  purpose  of  the  ordinance  Is  to 
prevent  such  nuisances ;  to  go  beyond,  ex- 
tend, and  enlarge  the  advantage,  conven- 
ience, and  protection  ordinarily  aHorded 
by  the  general  laws  of  the  state.  State  v. 
Edens,  supra;  State  v.  Galnan.  supra. 
Tbe  ordinance  was  therefore  valid,  and  a 
violation  of  It  constituted  the  offense 
charged,  not  very  formally,  but  anfflcient- 
ly.  In  the  warrant. 

The  aflSdavlt  and  warrant  constituted 
one  proceeding,  and  embodied  the  crimi- 
nal ctaarge,— the  violation  of  the  ordinance, 
—not  a  "nalaance,"  In  the  ordinary  legal 
■emse.  State  t.  Sykea,  104  N.  C.  695, 10  S.  E. 
Rep.  168, 191.  Tbe  facts  stated  In  them, 
and  theexpressreterence  therein  totheordi- 
nance,  plainlycharged.andlt  waslntended 
thereby  to  charge,  a  violation  of  the  ordi- 
nance; and  the  words,  "thereby  damaging 
said  street, "  etc.,  which  the  coart  allowra 
to  be  stricken  from  the  warrant,  could  not 
change  or  affect  tbe  nature  of  the  offense 
charged.  They  were  mere  surplusage,  serv- 
ing DO  necessary  purpose.  The  mere  ad- 
dition In  an  indictment  of  unnecessary 
words,  applicable  to  another  and  higher 
offense  than  thatchargcjl.does  not  vitiate 
the  Indictment,  or  change  the  nature  of 
tbe  oflttiae.  Hence  in  State  v.  Keen,  86  N. 
Cm  St6,  where  the  indictment  charged  a 
mtodemeanor.  It  was  held  that  charging 
the  act  to  have  been  done  "fdonlously 
waano  snbstantdal  ground  of  objection; 
this  nnnecesary  word  was  treated  as  sur- 

Slnaage.   State  v.  Thome,  81  N.  C.  666; 
tate  V.  Edwards,  90  M.  C.  710;  State  v. 
Watts.  82  N.  a  666;  State  v.Slagle.Id.  668. 

The  ameodment  of  tb9  warrant  com- 
plained of  was  really  not  necessary,  but 
clearly  the  court  had  authority  to  maite  it. 
It  did  not  change  the  nature  ol  the  offense, 
and  Idle  mayor  had  juriadiction  thereof. 
State  V.  Smith,  108  N.  G.  410,  9  S.  E.  Bep. 
200.  and  cases  there  cited. 

There  la  error.  The  Judgment  quashing 
the  warrant  must  be  set  aside,  and  the 
caw  dtepoaed  of  according  to  law.  To 
that  »d  let  this  opinion  be  certified  to  the 
mpwlor  court.  It  la  so  ordered. 

BTXPHsmoR  0t  Ml.  V.  Fkltom  et  ai. 

ISumrtrnM  Court  of  North  CnroliiuL  March  81, 
1890.) 

■kAVDumr  OoHTTAiTOM  JppMonra  oat  Flud- 
nros. 

1.  In  an  aetton  to  set  aalde  a  conveyauoe  by  a 
fansbttod  in  tnut  for  bla  wife,  tbe  answer  admitted 
that  the  taoabatKl  waa  iDsoIvent  wheo  the  oonvey. 
■BOB  waa  made ;  tbat  so  oooeideratloD  passed  at  the 
time  ;  and  that  tbe  trasband  was  to  poeBession  of  the 
property  wfaeo  the  deed  was  executed.  By  way  of 
avoldanoe^  defeodanta  alleged  that  at  the  time  of 
tha  BoaRiage  the  bssband  recelTed  money  belong. 


lug  to  his  wife,  and  that  after  the  marriage  he  re 
oeived,  without  her  assent,  rents  from  ber  farm, 
which  sums  he  invested  in  the  property  covered  by 
thedeed  of  trust.  Held,  that  the  ^missions  in  the 
answer  raised  a  presumption  that  the  proper^  be- 
longed to  the  husband  in  nisown  right;  ana,defend- 
ants  having  failed  to  introdnoe  any  evidence  in  sup- 
port of  the  matter  alleged  by  tttem  in  avoidance, 
Judgment  waa  properly  rendered  against  them  on 
the  plea^ngs. 

2.  Testimony,  elioltod  on  cross-ezaminatlou  of 
plaintiffs'  witnesses,  that  the  hashaod  waa  very 
poor  when  he  married,  and  tbat  bis  industry  ana 
capacity  had  greatly  added  to  the  value  of  the 
wife's  farm,  has  no  tendency  to  rebut  the  preanmp- 
tion,  arising  from  bis  posBeaBion  of  the  property, 
tbat  he  purohaaad  it  with  his  own  fluids. 

Ovll  action,  tried,  on  exception  to  a  ref- 
eree's report,  before  Arufikld,  J.,at  Fel>- 
mary  term,  18S9,  of  Wilson  superior  court. 

A  warrant  of  attachment  was  sued  out 
upon  affidavit  of  plaintiffs  charging  fraud 
on  defendants  in  that  they  had  pr/>mised 
to  pay  the  amount  of  their  bill  for  goods 
bought  of  plaintiffs,  and  tbat  they  subse- 
quently conveyed  all  their  property, 
amounting  to  a  considerable  snm,  for  the 
purpose  (H  defeating  the  plalntlfte'  claim. 
The  allegations  in  the  complaint,  and  de- 
nials In  tbe  answer,  and  the  eridence  ad- 
duced before  the  referee  In  their  support, 
form  tbe  basis  upon  which  the  following 
facts  are  found,  and  conclusions  of  law  de- 
dared;  the  reference  being  under  the  Code : 

"(1)  That  the  plaintiffs,  D.  H.  Stephen- 
son and  H.  SHnglnff,  are  partners  doing 
buainees  in  tbe  dty  of  Baltimore  under 
name  of  Stephenson  &  SUngluff.  (2)  That 
on  the  23d  day  of  August,  1882,  tbe  defend- 
ants Thomaa  Felton  and  Joshua  L.  Scar- 
boro,  comprising  the  firm  of  Felton  A 
Scarboro,  promised  to  pay  the  plaintiffs, 
within  four  months,  for  goods  sold  by  the 
plaintiffs  to  tbe  defendants,  the  sum  of  five 
hundred  and  eighteen  dollars  and  fifteen 
cents.  (8)  That  no  part  of  said  amount 
baa  been  pcdd.  (4)  That  on  the  2l8t  day 
of  December,  1882,  the  aald  defendants 
Felton  &  Scarboro,  by  a  deed  of  assign- 
ment, conveyed  to  the  defendant  John  E. 
Woodard  the  entire  assets  of  tbe  firm  of 
Felton  ft  Scarboro,  consisting  of  a  stock 
of  goods  worth  abont  92,600,  and  notes 
and  accounts  worth  about  $3,000;  tbat 
said  assignment  was  executed  for  tbe  pur- 
pose  of  paying  debts,  and  the  plaintiffs 
were  in  the  second  class  secured  In  said 
deed.  (5)  That  In  the  deed  of  assignment 
tbedefendootBTbomasFelton  and  Joshua 
Scarboro  each  reserved  out  of  the  propw- 
ty  conveyed  tbe  sum  of  five  hundred  dol- 
lars as  his  personal  property  exemption. 
(6)  That  on  said  2lBt  day  of  December, 
1882,  the  defendant  Thomas  Foltun  con- 
veyed to  the  defendant  Jobn  E.  Woodard 
certain  real  and  personal  property, consist- 
ing of  the  tract  of  land  in  dlKpute.  five 
head  of  mules,  one  black  horse,  ten  head 
of  cattle,  farming  Implements,  one  open 
and  one  top  buggy,  twenty-three  hoga, 
two  two-horse  wagons,  rix  carta,  one 
Watertownsteam-englne;  all  of  said  prop- 
erty to  be  held  in  trust  by  the  said  John 
E.  Woodard  for  the  benefit  of  Victoria 
Felton,  the  wife  of  the  defendant  Thomas 
Felton.  (7)  Tbat  at  the  time  of  the  exe- 
cution of  said  deed,  on  the  2lHt  ol  Decem- 
ber, 1883,  (recited  In  finding  o(  fact  Np.  6,) 
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the  said  Thomas  Felton  retained  no  prop- 
erty tor  himself.  (8)  Ttaatthe  recited  con- 
Blderatlon  ot  93,000  has  not  been  paid  bj 
any  one  to  said  Felton,  or  to  any  one  for 
him.  (9)  Tbatat  thetlme  of  theexecutlon 
of  the  deed  the  land  therein  described  was 
worth  91 ,250,  and  the  personal  property  91i- 
500.  (10)  Tbatat  the  time  ol  the  execution 
ot  the  deed  the  tmstee,  John  £.  Woodard, 
was  thele^al  advlserand  tfaegeneral  coun- 
sel of  ttae  defendant  Thomas  Ftiton.  Up- 
on the  foreffolng  facts,  the  following  are 
my  conclusTonB  of  law:  (1)  That,  upon 
the  pleadings,  the  burden  was  on  the  de- 
fendiintsto  ehnw  that  the  deed  referred  to 
In  finding  of  fact  No.  6  was  executed  for  a 
valuable  consideration.  (2)  That  there 
was  no  evidence  to  support  thc»  allegation 
In  the  answer  that  the  defendant  Thomas 
Felton  was  indebted  to  his  wife,  and  that 
the  said  deed  was  executed  in  considera- 
tion of.that  Indebtedness.  (3)  That  said 
deed  1r  voluntary  and  fraudui«it  as  to  the 
plaintiffs.  (4)  That  from  tbe  relatione  ol 
the  parties,—  that  uf  husband  and  wife. — 
and  the  circumstances  attendlog  the 
transaction,  there  arises  a  presumption  of 
fraud,  and  that  no  evidence  has  been  of- 
fered to  rebut  the  presumption.  (5)  That 
the  plaintiffs  are  entitled  to  recover  of  the 
d^endants  Thomas  Felton  and  Joshua 
Scarboro  the  sum  ot  five  hundred  and 
eighteen  dollars  and  fifteen  cents,  and  in- 
terest thereon  at  six  per  cent,  from  23d  day 
ta  December,  1882.  (6)  That  the  plalntttts 
are  oitltled  to  a  decree  declaring  sfdd  deed 
fraudulent  and  void  as  to  them,  and  sub- 
jecting the  property  therein  to  the  pay- 
ment of  their  debt,  subject  to  the  home- 
stead and  personal  property  exemption  ot 
tbe  defendant  Thomas  Felton.  By  W.  R. 
All^n.  Referee. " 

Tbe  referee  further  states  that  In  support 
ot  his  raling  the  following  cases  are  relied 
upon:  Hawkins  v.Alston,  4Ired.  Eq.l47; 
Black  V.Caldwell.  4  Jones,  (N.  C.)1B4;  Sat- 
terwhite  v.  Hicks,  Buab.  108;  Bamawell  v. 
Threadglll,  3  Jones,  £q.  65;  Relger  v.  Da- 
vis, 67  N.  C.  186;  Lassiterv.  Davis,  64  N.  C. 
498;  Atkins  v.  Withers,  94  N.  C.  681. 

The  defendants  except  to  the  report  tor 
that:  "(1)  The  referee  should  have  found 
as  a  fact,  from  the  testimony,  that  the  de- 
lendantThomas  Felton  was  at  the  time  of 
his  marriage  a  poor  man,  and  had  no  in- 
some  except  that  derived  from  tala  wife's 
projwrty.  (2)  That  the  property  men- 
tioned in  suction  6  ot  the  report  was  paid 
for  with  Mrs.  VlctoriaFelton'smoney.  (8) 
That  the  coDsideration  mentioned  in  sec- 
tion 8  of  the  report  had  been  received  by 
Thomas  Felton  as  explained  In  his  an- 
swer. (4)  That  the  land  conveyed  by  de- 
fendant Thomas  Felton  was  worth  91.000, 

and  the  personal  property,  . "  The 

defendants  further  except  to  the  conclu- 
sions of  law  fur  that:  "(6)  The  referee 
based  his  report  upou  the  pleadings,  and 
not  upon  the  evidence,  and  that,  looking 
to  tbe  pleadings  alone,  heshould  have  held 
that  the  deed  from  Thomas  Felton  convey- 
ing property  In  trust  for  his  wife,  Victoria 
Futon,  was  supported  by  a  valuable  con- 
sideration. (6)  The  referee.  In  conclusion 
No.  2.  erred  In  hotding  that  there  was  no 
evidence  of  Felton's  indebtedness  to  his 
fritfl,  when  he  states  that  he  relies  solely 


upon  the  pleadings.  (7)  That  eonclnslon 
No.  8  is  erroneous  for  reasons  abovestated. 
(8)  The  referee  erred  In  holding  that  the 
presumption  ot  fraud  arose  from  the  rela- 
tion of  tbe  parties,  and  the  circumstances 
attending  the  transaction  as  explained  in 
their  answer.  (9)  The  referee  ought  to 
have  held,  as  a  matter  ot  law,  that  Thom- 
as Felton  received  and  used  the  money  of 
his  wife,  and  rents  and  profits  of  her  land, 
without  her  assent ;  that  he  was  account- 
able to  herforthe  same  as  upon  an  implied 
promise  to  repay ;  that  this  created  a  val- 
id indebtedness;  and  that  a  cunveyanceot 
property  to  satisfy  said  indebtedness  was 
not  void  tor  fraud  as  against  tliecredltots 
ot  her  husband',  the  dtfendant  Thomas 
Felton." 

Upon  the  hearing  In  the  conrt  below,  tbe 
Judge  overruled  the  defendants*  excep- 
tions, and  confirmed  the  report  of  the  ref- 
eree. Judgment  was  rendered  accordingly, 
and  the  defendants  appealed. 

Utroni^,  Gray  &  Stamps,  for  appellanls. 
F.  A.  Woodward,  for  appellees. 

AvEBY,  J.,  (after  stating  tb»  fiicta  aa 
above.)  The  referee,  in  a  note  appended 
to  the  conclusions  of  law,  says:  "Myr^ 
port  is  based  upon  tbe  pleadings,  and  the 
evidence  Is  not  considered.  It  Is  for  this 
reason  that  I  have  not  passed  on  the  ob- 
jections to  evidence,  and  the  demurrer.  ** 
The  ruling  ot  the  court  sustaining  him  reata 
upon  the  principle  that  when  some  of  the 
allegations  In  a  complaint  are  not  denied, 
or  are  expressly  admitted,  In  tbe  answer, 
the  facts  conceded  In  either  way  to  be  true 
will  support  a  Judgment  Just  as  though 
they  had  been  found  by  a  Jury.  It  Is  not 
controverted  that  the  husband,  being  at 
tbe  time  insolvent,  conveyed  to  John  E. 
Woodard,  for  the  benefit  of  his  wife,  real 
and  personal  property,  worth  92,760,  by 
deed  in  which  there  was  a  recited  ronsid* 
eratton  of  98,000,  but  that  In  truth  no  con- 
sideration passed  at  that  time.  This  ap- 
pears from  paragraphs  6  and  7  of  the  com- 
plaint, and  the  answers  to  them.  The  de- 
fendants refused,  when  opportunity  wa« 
offered,  to  introduce  any  testimony.  They 
failed  even  to  put  in  evidence  the  pleadings, 
BO  that  they  can  be  considered  only  In  ao 
farastheyestablishfactanotdenied.  Code. 
S  268;  Smith  v.  Nlmocks.  94  N.  C.  243. 

Tbe  defendants  rely  In  their  answer  upon 
the  defense  that  the  husband, Thomas  Fel- 
ton, received  at  tbe  time  of  his  marriage, 
the  date  of  tbe  marriage  not  being  given,  a 
large  sum  of  money  belonging  to  his  wife, 
and  after  marriage  received,  without  her 
assent.  In  the  rents  ot  a  farm  that  was  her 
separateproperty,  alarge  sura,— from  both 
sources,  about  92,000,— all  of  which  be  in- 
vested in  paying  for  tbe  stock,  implements, 
etc.,  conveyed  to  John  E.  Woodard  in 
the  deed  that  Is  declared  by  the  referee 
fraudulent.  (2)  That.lnaddltiontopaying 
for  family  expenses,  he  accumulated  from 
the  rents  of  her  said  farm .  taken  wf thont 
her  assent,  about  94,000,  which  he  used  In 
the  businesB  of  Folton  ft  Scarboro  be- 
fore the  firm  made  an  asslgnmt^nt.  The 
answer  admits  that  the  husband  was  in 
possesion  of  the  property  conveyed  before 
the  deed  was  executed,  and  the  law,  there- 
tore,  raised  the  presumption  that  It  be- 
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longed  to  htm  In  hlB  own  ligbt,  anrt  cast 
Qpon  her  the  odus  of  showing  that  it  waa 
paid  torwlth  funds  that  were  taer  Beparate 
property.  Brown  t.  Mltotiell,  102  N.  C.  371, 
a  a.  B.  Rep.  702.  While  the  adralRBlons 
maile  in  the  Joint  answer  of  the  defendants 
In  response  to  the  chargea  or  allegatlona 
of  the  plalntlCta  are  facts  found,  the  arer- 
meuts  of  the  det^dants  by  way  of  aTOld- 
ance,  and  their  denials,  can  be  accepted  as 
troe  only  when  supported  by  evideuce  and 
the  verdict  of  a  Jury  or  court  or  referee  em- 
powered to  And  the  facts. 

But  it  Is  insisted  that  the  referee  erred 
because  he  did  not  consider  so  much  of  the 
testimony  offered  for  plaintiffs,  or  elicited 
on  croes-examlnatloD  of  plaJnUtls*  wit- 
nevses,  as  tended  to  rebat  the  presnmpticm 
that  the  husband  held  the  personal  prop- 
erty In  his  own  rlKht.aiid  bouKbt  the  land 
with  his  own  funds.  We  have  carefully  re- 
newed and  considered  the  evidence,  and, 
B'lmittinie  the  whole  of  it  to  be  true,  there 
is  nothing  that  a  court  would  have  been 
eompellcd  to  submit  to  a  Jury,  If  the  issue 
had  been  tried  in  the  usual  way,  as  tend- 
Ingto  rebut  the  presumption  of  ownership 
by  thehnsband  of  theland  and  other  prop- 
erty conveyed  by  him  to  his  wife,  while  the 
Tery  fact  that  he  did  convey  the  person- 
alty, which  he  alleges  was  hers  all  the 
while,  la  a  circumstance preiafnant  with  sus- 
pirion.  The  matpilal  facts  stated  by  the 
witnesses  are  that  ttie  hnsband  of  bis 
wife's  sister  received  from  her  KQ^rdlan 
about  $1)00  as  her  share  of  her  father's  es- 
tate; that  the  male  defendant  Felton  was 
very  poor  when  he  was  married,  but  was 
IndustrluuB,  and  a  good,  practical  farmer 
and  man  of  business;  and  that  he  improved 
Ills  lAife's  farm  very  much,  adding  greatly 
to  her  Income  from  it.  The  mere  fact  that 
he  was  very  poor  before  bis  marriage 
could  not  be  properly  submitted  to  the 
Jury  to  overcome  the  presumption,  and  we 
find  no  other  testimony  tending  to  rebut 
it.  Such  specimens  as  the  statement  by  a 
witness,  on  cross-examination,  that  he  did 
not  know  of  any  way  that  Felton  could 
have  made  money  without  the  use  of  his 
wife's  property,  would  show  no  error  in 
the  nXene*B  ruling,  If  considered  by  him. 
If  It  did  api>ear,  affirmatively,  that  for 
yeare  he  cultivated  his  wife's  farm,  and, 
after  discharging  all  of  the  expenses  of  his 
family,  invested  the  net  profits  in  the  busi- 
ness of  Felton  &  Scarboro,— and  that 
averment  is  not  supporte*!  by  the  evidence 
offered. — stlU  she  would  have  failed  to  es- 
tablish her  rl^t  to  claim  the  amount  so 
applied  as  a  debtdue  from  the  husband  to 
her  as  affslnst  creditors,  and  which  he 
could  pay  by  an  assignment  of  property. 
In  the  case  of  Buttle  v.  Mayo,  102  N.  C.  438, 
9S.  E.  Rep.  384,  the  referee's  finding,  that 
there  was  an  express  agreement  on  the 
part  of  tbe  husband  to  pay  rents  to  the 
wife,  was  adopted  by  the  court,  and  tbe 
contract  between  them  was  enforced.  The 
poartsay:  "It  is  settled  that  none  of  the 
other  sections  of  chapter  42  of  the  Code  are 
to  liecoDHtrued  as  limiting  the  wife's  pow- 
er to  acqolre  property  by  contracting  with 
her  husband, orany other  person."  Inonr 
case  there  Is  no  testimony  tiding  to  prove 
anexprera  contract,  nor  are  circumstances 
shown  from  which  tbe  law  would  imply 
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that  there  was  a  contract  between  .th» 
feme  defendant  and  her  husband  tai  reluv 
ence  to  the  rents  of  her  farm. 

We  concur  with  the  referee  in  his  con* 
elusions  of  law ;  for,  whether  they  were 
predicated  upon  the  admissions  In  the 
pleadings,  or  upon  the  whole  of  tbe  tesU* 
mony,  or  upon  both there  was  no  evidence 
to  support  the  allegation  In  tbe  answer 
that  ThomEw  Fdton  was  indebted  to  his 
wife, "  and  therefore  the  presumption  that 
hewastheownerof  the  property  conveyed, 
and  that  the  deed  was  voluntary  and 
fraudulent  as  to  his  creditors,  was  not  re- 
butted. His  honor  properly  overruled  /ill 
of  the  exceptions,  for  the  reasons  we  have 
already  given.  There  is  no  error.  The 
judgmmt  Is  affirmed. 


Taylor  et  al.  Pops. 

(Supreme  Court  qf  ITorfk  Carolina.  Uaxdb.  U, 
180a} 

OpsimraDBVAmA— ExousABLB  Nsanot— AmiXi. 

1.  Defendant  employed  oounsel  lo  an  aotloo 
afaioBt  him,  aud  attended  court  at  the  retnro-temi 
for  Coar  days,  to  attend  to  hift  suit,  and  then  left, 
after  putting  hit  oonnael  In  possession  of  his  d»> 
tense,  and  being  assnred  by  mm  that  he  wonld  at- 
tend to  his  case.  The  attorns  failed  to  look  after 
the  case,  thinking  the  action  bad  been  brought  to 
another  county,  where,  properly,  it  should  have 
been  bronght,  and  judgment  was  taken  by  detettlt* 
The  case  was  regularly  docketed,  and  oonld  have 
been  fonnd  by  inspeotioo.  Held  excusable  n^- 
lect,  within  the  meaning  of  Code  C.  S  374,which 
provides  that  tbe  court  may.  In  Its  discretion, 
within  one  year  after  notice  thereof,  relieve  a 
party  from  a  Judgment  talcen  agalnrt  hua  through 
such  neglect. 

&  The  objection  that  defendant  taSM  to  file 
the  nndertaklng  required  by  Code  N.  C.  S  387,  hi 
order  to  enable  him  to  plesO ,  and  that  this  was  no 
part  of  his  counsel's  duty,  does  not  justify  a  re- 
versal of  the  order  setting  aside  the  judgment,  as 
tbe  court,  In  view  of  the  misleading  facta  and  dili- 
gence of  defendant,  might  very  pn^rly  have  ex- 
tended the  time  for  filing  the  undertaking  had  the 
attorney  entered  his  appearance,  and  asked  tor  it. 

8.  The  supreme  court  cannot  review  the  exer- 
cise of  discretion  by  the  court  below  In  setting 
aside  a  judgment  because  of  excusable  neglect, 
when,  in  any  reasonable  view  of  the  case,  the  facts 
sustain  the  finding. 

4.  The  adoptioD  by  the  court  of  the  findings  of 
fact  previously  made  another  jndge  on  a  motion 
to  set  aside  a  default  is  not  subject  to  the  objec- 
tion that  the  court  did  not  consider  all  tbe  evidence, 
and  properly  find  the  facts,  when  the  oonrt  states 
that,  after  a  careful  con^deratlon  of  the  evldeaoa 
on  both  sides, "  it  concurs  with  the  findings  already 
made. 

Appeal  from  superior  court,  Cumberland 
county;  Shipp,  Judge. 

Action  hy  I.  W.  Taylor  and  wife  against 
Henry  Pope  to  recover  a  tract  of  land. 
Code  N.  C.  §  274,  provides  that  a  Judge  of 
the  superior  court  may,  "in  his  discretion 
or  upon  such  terms  as  may  be  Just,  at  any 
time  within  one  year,  after  notice  thereof, 
relieve  a  party  from  a  Judgment,  order,  or 
other  proceed  1  ng  taken  against  hi  m 
through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. " 

T.  B.  Sutton  and  F.  P.  Jon^,  for  app^- 
lants.   R.  P.  Buxton,  for  appellee. 

Mbbrihon,  G.  J.  This  is  a  motion  to  set 
aside  a  Judgment  obtained  by  the  plain* 
Ufte  tor  want  of  an  ans  wer,  becau|w  of  excpa* 
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able  nefflect,  aa  allowed  by  the  statute. 
Code,  S  274.  The  foltowlng  Is  the  material 
part  of  the  enbry.  and  the  flndlnga  of  fact 
by  the  court,  and  Its  Jadgment  thereupon : 
"Motion  to  set  aside  Judgment  by  default 
rendered  at  Mayterm, 1888. being  the  same 
cause  heard  and  allowed  by  nls  honor 
Jaubb  E.  Shepbbrd,  at  enambera,  at 
Wadesborough,  September  7*  1888,  report- 
ed In  101  N.C.S68.7  S.  B.  Bep.795,and  now 
heard,  by  agreement  of  counsel,  upon  the 
merits,  In  open  court ;  William  M.  Shipp, 
J.,  presiding.  After  acarefulconslderatton 
of  theevtdence,  by  affidavits  on  both  sides, 
I  concur  In  the  flndlnff  of  facta  as  stated 
and  on  file  by  bis  honor.  Judge  Shkphkbd, 
and  also  concnrin  his  conclustonaat  law,  ** 
which  are  as  follows:  "That  the  defend- 
ant was  duly  served  with  a  summons  In 
this  case,  returnable  to  the  May  term,  1888, 
of  the  superior  court  of  Cumberland  coun- 
ty. That,  before  said  term  the  defendant 
employed  an  attorney  who  practiced  In 
said  county,  and  ptUd  him  a  retainer  to 
attend  to  this  caae.  That  he  and  bis  at- 
torney were  both  present  at  said  term,— 
the  defendant  remaining  four  days,  his  at- 
torney remaining  longer.  The  drfendant 
knew  of  the  pendency  of  this  suit  at  said 
term,  and  reminded  his  attorney  of  It.  and 
relied  upon  him  to  advise  him  as  to  ail 
things  necessary  to  Its  defraise,  and  de- 
pended npon  falm  for  InstrnctlonB  aa  to 
what  should  be  done.  That  his  attorney 
assared  him  that  he  would  attend  to  the 
case.  Thedefendant  put  hlscounsel  InfuU 
possession  of  the  facta  relied  upon  for  his 
defense,  and  showed  him  his  deeds  consti- 
tuting his  title.  That  alter  remaining  at 
Bald  court  tour  days  he  left,  under  the  as- 
surance of  his  said  attorney  that  he  would 
attend  to  the  case,  and  that  all  would  be 
done  that  was  necessary.  That  the  at- 
tom^r  failed  to  attend  to  the  case,  and 
Judgment  was  rendered  bydefanlt  against 
the  defendant.  That  defendant  has,  ap- 
parently, a  meritorious  defense.  That  a 
Terlfled  complaint  was  filed  on  the  secnnd 
day  of  the  said  May  term,  and  no  answer, 
bond,  or  affidavit  In  lien  of  a  bond,  were 
filed.  That  the  attorney  looked  for  the 
case  im  the  docket,  bat  erroneously  sup- 
posed tbat  the  snlt  was  brought  to  Har- 
nett county.  That  the  case  was  regularly 
docketed,  and  could  have  been  found  by  a 
careful  inspection.  **  The  court  therefore 
gave  judgment  as  follows.  "It  is  consid- 
ered and  adjudged  thatsald  Judgment  by 
default  be  set  aside,  and  that  defendant  be 
allowed  to  flieanswer;  he  having  already, 
Incompliancewith  the  terms  Imposed,  hav- 
ing paid  the  costs,  and  filed  bond,  ap- 
proved by  the  clerk,  for  costs  and  dam- 
ages. "  From  this  Judgment  the  plaintiffs, 
having  excepted,  appealed  to  this  court. 

This  court  has  no  authority  to  review, 
chaiiKe,  or  modify  In  any  respect,  the  flnd- 
Ings  of  fact  by  the  court  below  in  matters 
purely  legal  In  their  nature.  Coates  v. 
Wilkes,  92  N.  G.  376.  Nor  has  it  such  an- 
thority  In  motions  to  vacate  orders  of  ar- 
rest, wcurantsof  attachment;  to  set  aside 
Judgments  because  of  mistakes.  Inadver- 
tence, excusable  neglect,  and  the  tike. 
Cl^g  v.Soapstone Co., 66N.C.891;  Greens- 
boro V.  Scott,  84  N.  C.  184:  Burke  v.  Tur- 
ner, 85  N.  C.  500;  Hale  v.  Richardson, SO  N. 


C.  6S;  Wlnbome  v.  Johnson,  96N.  G.  46; 
Branch  r.  Walker,  92  N.  C.  87. 

The  counsel  of  the  appellants  insisted, 
on  the  argument,  that  It  sufficiently  ap- 
peared from  the  record  that  the  court  be- 
low had  not  considered  all  the  evidence 
produced  In  opposition  to  the  motioii, 
and  had  not  properhr  foand  the  facts,  in 
that  It  adjudged  t»e  findings  ot  fact  by  an- 
other Judge,  who  had  heard  the  evidence, 
etc.  We  must  be  governed  by  the  record ; 
and  the  court  states  therein  that,  "after 
careful  consideration  ot  the  evldmce,  by 
affidavits  on  both  sides."  it  cuncnre  with 
theformer  findings  of  tact  by  another  Judge. 
This  implies,  plainly,  that  the  court  had 
examined  and  considered  all  the  evidtaice 
submitted,  and  It  adopted  the  former  find- 
ings already  drawn  and  in  writing  for 
convenience.  That  Is  the  fair  and  reason- 
able Inference.  It  Is  not  to  be  presumed 
that  a  learned  and  just  Judge  wonld  trifle 
In  the  discharge  of  hie  duties,  b^  accept- 
ing the  findings  tA  fact  by  another  that  be 
ought  himself  to  make.  The  presumpticMi 
la  to  the  contrary.  If,  upon  a  careful  con- 
sideration of  the  evidence,  the  eonrt  fouDd 
the  facts  to  be  as  did  hla  predecessor  on  a 
former  like  occasion.  In  the  same  matter, 
the  mere  fact  tliat  he  adopted  the  findings 
of  fact  as  set  down  writing  is  not  good 
ground  of  exception  or  obJectloD.  Silver 
Valley  Mln.  Go.  v.  BfUtlmore,  etc..  SoMdt- 
tng  Go..  99  N.  a  445,  6  8.  E.  Bep.  735. 

This  court  mnst  adopt  the  facts  as 
found  by  the  court  below;  and  the  sin- 
gle question  presented  by  the  record 
for  its  decision  Is.  was  there.  In  any  rea- 
sonable view  of  the  facts  as  they  appear, 
"mistake,  Inadvertence, surprise,  or  excns- 
able  neglect"  on  the  part  ot  the  app«^lee 
(defendant)  in  hla  faJlure  to  appear  and 
make  defense  to  the  action  at  the  proper 
Idme?  If  there  was,  then  this  court  can- 
not review  the  exeiclae  of  discretion  of  the 
court  below  In  granting  the  motion  to 
set  the  Judgment  aside.  Branch  v.  Walk- 
er, supra;  Foley  t.  Blank,  92 N.  0.476; 
Beck  V.  Bellamy,  93  N.  C.  129;  Winhome 
V.  Johnson,  supra.  We  think,  dearly, 
there  was  "mistake,  Inadro-tence,  rar- 
prlse,  or  excusable  neglect, "  such  an  war- 
ranted the  action  of  the  court  In  granting 
the  motion  to  set  the  Judgment  aside. 
The  defendant,  manltestly.  Intended  In 
good  faith  to  make  defense  In  the  action, 
and  to  that  end.inapttlme.empluyed  and 
instructed  counsel  to  represent  him  there- 
in. He  attended  the  court  at  the  return- 
term  tor  the  purpose  of  giving  attraitltRn 
to  the  action;  and  remained  there  toor 
days,  remlndinghiscounael.  who  was  there, 
that  he  had  been  served  with  a  summons 
returnable  there  and  then.  His  counsel 
assured  him  that  "he  would  attend  to  tbe 
case."  With  tbis  assurance  he  left  the 
court,  leaving  his  counsel  still  In  attend- 
ance. He  was  thus  reasonably  diligent. 
His  connsel  was  lessso:  but  the  latter  was 
misled  by  his  expectation  that  tbeactiMi 
had  been  brought  In  the  superior  court  of 
Hamettcounty,  where,  r^ularly.  it  should 
have  been  brought.  The  counsel's  laches 
as  to  bis  duty  to  enter  his  appearanre.  and 
file  proper  pleadings,  cannot  be  attributed 
to  the  defendant,  and  allowed  to  prvju- 
dice  him.   In  Oriel  t.  Vernon,  65  N.  C.  n. 
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this  court  aaid :  "  In  this  case  the  party  r&- 
taloed  an  attorney  to  enter  a  pleafor  him. 
That  an  attorney  should  fall  to  perform 
an  engagement  to  do  meh  an  act  as  that, 
we  think,  may  fairly  be  considered  a  sur- 
prise on  the  client;  and  that  the  omission 
ol  the  client  to  examine  the  records.  In  or- 
der to  ascertain  that  It  had  been  done, 
was  an  excusable  neglect. "  That  case  was 
recognized  in  the  respect  Just  mentioned, 
with  approraljn  Bradford  T.Colt. 77  N.C. 
72;  Wynne  t.  Prairie.  86  N.  C.  78 ;  Prancks 
T.  Sutton,  Id.  78;  Oeer  v.  Reams,  88  N. 
C.  197,— all  cases  much  in  point,  and  to  the 
like  effect. 

It  was  objected,  further,  that  the  defend- 
ant failed  to  execute  and  file  with  the  clerk 
of  the  court  an  undertaking,  as  regalred 
by  the  statute,  (Code,  fi  287,)  in  order  to 
entitle  him  to  plead  In  the  action,  and  It 
was  no  part  of  the  duty  of  the  counsel  to 
prepare  and  give  such  undertaking.  But 
it  mnet  be  said  that  the  d^endant  was  In 
attendance  on  the  court  for  loar  days  to 
^ve  attention  for  that  or  any  other  like 
purpose  in  the  action,  and,  under  tbp  cltw 
cumstaneee,  was  misled,  and  chargeable 
with  only  excnsablenegligence.  Moreover, 
If  his  counsel  had  entered  his  appearance, 
no  doubt  the  court  would,  In  view  of  the 
misleading  facts,  and  the  diligence  of  the 
defendant,  upon  application  of  the  coun- 
sel, hare  extended  the  time  within  which 
he  might  give  the  required  undertaking. 

On  the  an^ment  one  or  two  other  ques- 
tions were  discussed,  bat  they  are  not  pre- 
oented  b7therecord,aQdwe  are  not  called 
upon  to  advert  to  than.  There  la  no  er> 
ror.  The  Judgment  must  be  affirmed,  and 
tbe  action  disposed  of  in  the  court  below 
according  to  law.  To  that  end,  let  this 
opinion  he  certified  to  the  snperior  court. 
It  la  so  ordwed. 


Hartncss  v.  Wallace  et  al. 
<5upmme  Court  of  JVorA  CaroHna.  Karoh  8, 

isoa) 

Aasumunre  loa  Bmmn  or  Omditobs— Aoma 
BT  ABSioms— Faxtnbhshit. 
1.  Under  Code  N.  C.  1 179,  whichjprovldet  that 
**a  trustee  of  an  express  trust  •  •  •  ikm  bh* 


may  soa 


without  Joining  witti  bim  tbe  person  for  whose 
'benefit  the  action  is  prosecuted, "  an  assignee  of  an 
insolvent  firm  ma^  oring  an  action  for  the  value 
of  a  note  Inolodea  in  the  assignment,  agslnst  an 
indorsee  to  whom  tbe  note  has  been  assigned  by 
one  partner  in  settlement  of  his  Individual  debt, 
without  the  knowledge  of  tbe  other  partner. 

2.  Bnch  action  does  not  Involve  an  account  and 
settlement  of  tbe  partnership  matters  of  tbe  in- 
solvent firm,  and  a  jusUoe  of  the  peace  baa  Juris- 
diction. 

8.  Where  a  note  past  due,  tuid  payable  to  a 
firm,  ia  transferred,  07  indorsement  in  tbe  firm 
name,  by  one  partner,  in  paymeBt  of  his  individual 
debt,  withont  the  knowledge  or  consent  of  the 
oUier  partner,  and  tbe  indorsee  knows  of  the  ex- 
latenoe  of  tbe  firm,  the  assignment  Is  void  in  re- 
spect to  the  partnership. 

Appeal  from  superior  eourt,  Iredell  coun- 
ty ;  Shipp.  Judge. 

Bingbam  &  Caldwell,  for  appellants. 
Burke  A  Mott  and  ArmOeld  &  Turner,  for 
apptflee. 

IdBRimioN,  C.  J.  This  action  began  In 
the  court  of  a  Justice  of  the  peace,  where 
there  was  Judgment  and  appeal  to  the 


superior  court,  where,  by  consent,  tlie 
court  found  the  facts  as  follows:  "(1)  The 
firm  of  Connelly  A  Drits  consisted  of  one 
J.B.Connelly  and  M.  J.  Belts, and  was  or* 
ganlsed  8  or  10  years  ago,  and  continued 
in  the  business  of  buying  and  selling  wag- 
onsand  bug^esuntll  theasslgnment  made 
by  said  firm  to  the  plaintiff,  J.  A.Hartnees, 
in  the  month  of  August.  1888.  (2)  That  on 
the  27th  day  of  the  month  of  Jane,  1888, 
M.  D.  Uobbs  purchased  from  Connelly  ft 
Belts  one  buggy  for  the  sum  of  $85,  and 
gave  his  promissory  note  lor  said  amonnt, 
bearing  8  per  cent.  Interest  per  annum,  one 
day  after  date,  and  payable  to  Connelly  & 
Belts.  (8)  That  on  tbe  8d  day  of  July, 
1888.  the  said  note  was  transferred  and  as- 
signed to  Wallace  Bros.,  the  defendants, 
by  J .  B.  Conndly ,  one  of  the  partners  of  the 
firm  of  Connelly  St  Belts,  in  part  paymait<rf 
the  Individual  indebtednem  of  said  J .  B.Con- 
nelly  to  Wallace  Bros.,  by  writing  across 
the  back  of  said  note:  *  Conneixt  A  Beits.* 
That  said  transfer  or  assignment  was 
made  without  the  knowledge  or  consent 
of  the  said  M.  J.  Beits,  and  that  said  firm 
of  Connelly  A  Bdts,  or  the  said  Belts,  has 
never  received  any  benefit  on  account  of 
said  note.  (4)  That  onthe  Ifithof  August, 
1888,  the  said  M.  B.  Hobbs  paid  to  the  said 
Wallace  Bros.,  Ihe  defendants,  the  full 
amount  of  the  principal  of  said  note,  vli., 
985,  and  the  accrued  interest  thereon,  vii., 
91 ,  total  $86,  which  was  prior  to  the  gen- 
eral assignment  of  Connelly  &  Belts.  (6) 
That  at  the  time  the  said  note  was  trans- 
ferred by  J.  B.  Conndly  to  Wallace  Bros, 
the  firm  of  Connelly  ft  Deltswas  Ineolvent, 
and  was  Insolvent  six  months  before  the 
assignmoit,  but  was  not  known  to  tbe 
public  at  large  until  this  assignment,  on 
August  24, 1888.  (6)  That  onthe  24th  day 
of  August,  1888,  Connelly  ft  Beits  made  a 
deed  of  trust  or  assignment  to  the  plekln- 
tlff.  J.  A.  Hartnesa,  and  conveyed  to  him 
certain  personal  property,  and  all  the 
ehoses  In  action,  that  belonged  to  aaid 
firm,  in  trust,  to  sell  said  property,  and 
collect  the  d^^lits  due  the  firm,  tor  the  use 
and  benefit  of  the  creditors  of  said  firm, 
and  that  the  assets  turned  over  to  the 
plaintiff,  as  assignee  aforesaid,  were  much 
less  than  tbe  amount  ot  debts  due  and  ow- 
ing by  said  firm.  (7)  That  J.  B.  Connelly 
and  M.  J.  Belts  were  each  the  owner  ot 
one-half  Interest  In  said  firm.  (8)  That  J. 
B.  Connelly  failed,  and  made  an  assign- 
ment forthe  benefit  of  his  creditors,  on  the 
lltb  day  of  August,  1888.  (9)  That  the 
defendants  knew  of  tbe  existence  of  the 
firm  of  Connelly  ft  Beits,  and  of  the  busi- 
ness they  carried  on.  The  above  are  the 
tacts  found  by  consent.  Upon  the  tacts  so 
found,  hla  honor  rendered  the  following 
Judgment:  'Upon  this  finding  of  facts.  I 
am  of  opinion  tbat  the  plaintiff  Is  entitled 
to  Judsnient.  It  Is  considered  that  he  re- 
cover the  sum  of  eighty-five  dollars.  ($85.) 
and  Interest,  and  the  conts  to  be  taxed  by 
tbe  clerk.*  From  said  Judgmmt  defend- 
ants prayed  an  appeal. " 

The  contention  that  the  action  involves 
and  requires  an  account  and  settlement 
of  the  partnership  matters  and  business 
mentiuned.  and  therefore  the  court  of  a 
Justice  of  the  peace  had  not  Jurisdiction  of 
the  subject-matter  ol  the  action,  la  on- 
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foonded.  The  flrai  mentioiied,  by  ItB  deed 
of  asBigniDent,  c<niTQyed  to  the  plaintiff 
"cert^n  peraoDal  property,  and  all  the 
cboeea  Inaction  that  belouKed  to  the  firm. 
In  trnet,  to  sell  eaid  property,  and  collect 
the  debts  due  the  firm, for  the  uaeand  ben- 
efit of  the  creditors, "  etc.  The  sole  pur* 
pose  of  the  action  Is  tocollectr^recorer— a 
sum  of  money,  less  than  f  200,  amount  ot 
a  note  due  the  partnership  so  aasfgned  to 
the  plaintiff,  and  collected  by  the  defend- 
ants, under  claim  and  color  of  ownership 
thereof.  It  the  note  sucoUected  by  thedo* 
fendants  belong^  to  the  partnership  at 
the  time  the  deed  of  assignment  was  ex&- 
cated.  It  paased  to  the  plaintiff.  If  before 
or  after  that  time  they  so  collected  the 
money  due  upon  it,  as  they  did,  the  plain- 
tiff could  madntaln  this  action,  because  in 
that  case  the  money  was  so  collected  by 
them  for  the  Hrm  and  the  plaintiff,  as  as- 
signee, and  the  action  Is  brought  to  recov- 
er a  sum  within  the  Jurisdiction  of  a  Justice 
of  the  peace.  And  the  plaintiff  could  main- 
tain the  action  lii  his  own  namts.  The 
Ktatnte  (Code,  {$  177, 179)  provides  that 
'*the  real  party  In  Interest"  macrt  ane  In 
his  own  name,  except  that "  a  trustee  of 
an  express  trust  •  *  •  [as  in  this  case] 
may  sue  without  Joining  with  hlni  the 
person  fur  whose  benefit  the  action  Is 
prosecuted."  Abraras  v.  Cureton,  74  N.  C. 
52S;  Alexander  v.  Wrlston,  81  N.  a  181; 
Wynne  t.  Heck,  92  N.  C.  414. 

It  is  rery  deer  that  one  partner  has  no 
riffbt,  without  the  consent  of  bis  copart- 
ners, to  use,  devote,  or  apply  the  funds, 
securittes,  or  other  effects  of  the  partner- 
ship to  the  paymeut  or  dlschargeof  debts, 
contracts,  or  obligations  binding  upon 
himself  Individually,  and  with  which  the 
partnership  has  no  connection.  Such  use 
of  such  securities  would  be,  not  simply  a 
misapplication  thereof,  but  as  well  a  fraud 
upon  the  partnership,  participated  In  by 
the  partner  so  misapplying  the  same,  and 
also  his  creditor,  it  the  latter  had  notice  ot 
such  misapplication;  and  he  would  be 
presumed  to  have  such  notice,  though  he 
might  show  the  contrary,  if  he  could. 
That  the  securities  belong  to  the  partner- 
ship, or  appear  to  belong  to  It,  puts  the 
creditor  of  the  Individual  partner  on  no- 
tice of  Its  rld^ts.  Hence,  In  Story,  Fartn. 
S  132.  It  is  said :  "  In  such  cases  the  credit- 
or dealing  with  the  partner,  and  knowing 
the  clrcumstancea,  will  be  deemed  to  act 
mulA  Ode,  and  in  fraud  of  the  partnership ; 
and  the  transaction  by  which  the  funds, 
securities,  and  other  effects  of  the  partner- 
ship had  been  so  obtained  will  be  treated 
as  a  nullity."  Urace.  also.  It  Is  said  In 
Colly. Partn.  S  490:  "But  a  series  of  decis- 
ions bHS  shown  that.  It  the  neparate  cred- 
itor of  a  partner  take  a  partnership  secu- 
rity towards  the  discharge  ot  his  separate 
debt,  the  fact  alone,  unless  explained  by 
particular  rlrcumstancee.ls  conclusive  evi- 
dence to  cbai^  the  creditor  with  fraud, 
or  with  gross  negligence  amounting  to 
fraud,  and.  consequently,  that  the  firm  Is 
not  bound  by  such  transaction. "  Also,  In 
8  Kent  Comm.  4'^,  It  is  said :  "  But  If  part- 
nership security  be  taken  from  one  par1>- 
ner,  without  the  previous  knowledge  and 
consent  of  the  others,  for  a  debt  which  the 
creditor  knew  at  the  time  was  the  private 


debt  of  the  parUcnlar  partner.  It  would 
be  a  frandulent  transaction,  and  clearly 
void  In  respect  to  the  partnership.  **  etc 
In  Cotton  V.  Evans,  1  Dev.  &  B.  £q.  295, 
Chief  Justice  Rupfin  said:  "I  admlt^ 
therefore,  that  the  cases  cited,  and  numer- 
ous others,  establish  that,  if  a  separate 
creditor  take  from  his  debtor  a  partner- 
ship security  for  his  debt,  that  fact  alone 
Is  conclusive  evidence  of  fraud,  and  viti- 
ates thesecnrlly.  I  ase  tbetenn  *ftaud* 
because  I  consider  It  as  embracing  not 
only  actual  collusion,  but  what  has  t>een 
called  'gri'oss  negligence,'  in  reference  to 
this  subject,  though  It  seems  to  me  that 
the  fault  of  the  creditor  is  not  so  much  one 
of  laches  as  ot  positive  wrong,  In  gaining 
a  security  which  he  must  know  his  debtor 
onght  not  to  give,  nor,  consequAntly,  he 
to  take.  That  Is  certainly,  of  Itself,  a 
fraud."  And  afterwards,  in  Weed  V.  Rich- 
ardson, 2  Dev.  &  B.  635.  he  said:  **It  is 
now  well  settled  at  law  that  It  is  prima 
facie  fraudulent  tor  a  separate  creditor  ot 
one  of  the  firm  to  take  from  him  the  secu- 
rity ot  the  Arm ;  for  It  Is  a  security  wblcb 
the  creditor  knows  his  separate  debtor 
ought  not  to  give  without  the  consent  ot 
the  firm,  and  therefore  he  cannot  honestly 
take  It. "  Wharton  v.  Woodbnm,  4  Dev. 
&  B.  607;  Long  v.  Carter,  3  Ired.  238;  Abpt 
V.  Miller,  6  Jones,  (N.  C.j  82;  Rosa  v.  Hen- 
derson, 77  N.  C.  170;  Dob  V.  Halsey,  1« 
Johns.  84;  Rogers  v.  Batcbelort  13  Pet. 
229. 

The  note  here  In  question  was  doe  and 
payable  to  Connelly  ft  Delts,  partners,  and 
past  due.  Connelly,  ot  this  parbierablp, 
without  the  knowledge  or  consmt  of  bla 
copartner,  transferred  it,  by  Indorsement 
In  the  firm  name,  to  the  defendants,  in 
payment  of  his  own  Individual  debt  dne 
to  them ;  and  the  firm  never  received  any 
benefit  of  the  same.  Thedefendants  knew, 
or  ought  to  have  known,  that  Connelly 
had  no  right  to  misapply  a  note  due  to  the 
firm ;  and  they  had  no  right  to  receive  it 
In  payment  of  his  debt  duethem.  Noqnee- 
tdon  (it  was  contended  to  tbe  contrary) 
whether,  In  law  or  equity,  as  to  any  In- 
terest Connelly  might  have  had  tn  the 
property  of  the  partnership,  is  presented, 
because  the  latter  was  insolvent  at  and 
before  the  time  the  dtrfendants  so  obtained 
the  note  which  they  afterwards  collected. 
Nor  can  any  question  as  to  the  effect  of 
the  indorsement  of  the  note  arise.  It  was 
past  dne  when  indorsed ;  and,  moreovtt-. 
the  defendants  were  not  holders  without 
notice  of  the  misapplication  of  tbe  note  as 
a  security  belonging  to  tbe  partnerablp. 

Judgment  affirmed. 

Dobbin  v.  Bex. 
{Supreme  Oourt<ifNorOtCaroUna.  .iMiril7,ia9a> 
OwBLTT  or  Pabtitioh. 

1.  A  charge  for  owelty  of  parUtion  Is  not  dis- 
charged by  the  ezecution  of  a  note  for  the  Mmft, 
u  the  land  is  the  sole  debtor,  and  (he  note  will  be 
regwded  as  only  a  collateral  Beeorliy. 

2,  Where  defendant  is  made  a  portr  to  a  mo- 
tion in  which  it  is  adjudged  that  land  dmined  tnr 
him  be  sold  to  satisfy  a  olatm  for  owelty  ot  pam> 
tlon,  and  no  appeal  is  token,  he  cannot  sflerwahla 
set  np  as  a  defense  that  tlia  eiaim  had  already  been 
discharged  by  tbe  execution  of  a  note. 

8.  ActauveoDlBDdforowaltrftf  wtlttoaflal- 

Digitized  by  VjOOglC 


2J.  C.)  JARRATT 

lowi  the  land  Into  the  hiudB  of  a  pnrcbaser  from 
Uie  person  to  whom  It  was  aUottea;  and  tbe  stat- 
ute of  UmitaUons  does  not  nm  against  It,  as  the 
possessioD  Is  not  adrersa. 

Appeal  from  superior  conrt,  Rowan  coun- 
ty;  J.  H.  Mbrrucon,  Judge. 

Action  br  Nlmrod  M.  DobUn  agalnat 
GeoTgB  W.  RttT  to  recover  a  tract  of  land. 
Partition  of  the  lands,  of  Hngh  Dobbin, 
John  Dobbin,  and  James  Dobbin,  was 
made  In  1852,  and  the  partition  now  In  dis- 
pute was  allotted  to  P0U7  E.  Dobbin, 
charfced  with  certain  sums  of  money,  for 
«quulity  of  partition,  payable  to  the  hein 
of  Joseph  E.  Dobbin.  Defendant  was  made 
«  party  to  the  proceeding  for  partition. 
On  the  2Mh  of  September,  1880,  a  notice 
was  Issued  by  the  heirs  of  Joseph  E.  Dob- 
bin to  all  the  parties  to  the  original  pro- 
ceedin;^  tor  partition,  to  show  cause  why 
a  venditioni  exponas  should  not  Issue  for 
the  purpose  of  soling  the  lands  allotted  to 
Puliy  £.  Dobbin  to  satisfy  the  lien  In  their 
favor.  On  the  hearing  of  this  motion, 
Juditment  was  rendered  by  Gilmrr,  J.,  de- 
claring the  debt  still  due,  and  that  It  was 
a  lien  on  the  land  in  dispute.  Defendant 
tookno  appealfromthlsjudgment.  After- 
wards the  rencf/t/on/ exponas  Issued,  the 
land  was  sold,  and  the  sheriff  made  the 
deed  to  plaintiff.  On  the  trial,  defendant 
set  up  the  defense  that  ttae  lien  bad  been 
discharged  by  a  note  executed  by  Polly  E. 
Dobbin  to  secure  the  money  charged  on 
the  land,  and  also  insisted  on  the  statute 
of  limitations.   Defendant  appeals. 

I/.  S.  Overman,  tor  appellant.  T. 
XIattg  and  Ctajg  A  Clement,SoT  appellee. 

Shbfhbbd,  J.  1.  The  contmtion  of  the 
dpfradant  that  the  charge  for  owelty  was 
dlschai^:ed  by  the  execution  of  a  note  for 
the  same  Is  without  merit.  In  Jones 
Sherrard,  2  Dev.  ft  B.  Eq.  179,  It  was  deuld 
etJ  that  In  such  cases  the  land  is  the  debtor, 
and  the  sole  debtor,  and  that,  It  a  note  Is 
given  by  the  owner  to  secure  the  charge, 
the  land  continues  to  be  the  primary  debt- 
or, and  the  note  Is  only  regarded  as  a  col- 
lateral seearity  Even  If  this  were  not  so, 
the  defendant  could  not  now  avail  himself 
of  such  a  defence,  as  he  was  a  party  to 
ttie  motion  in  which  It  was  adjudged,  at 
November  term,  1883,  of  the  superior  court 
of  Rowan  county,  that  a  venditioni  expo- 
nan  be  Issued  to  s^  the  land  tor  the  pay- 
ment of  the  said  charge. 

2.  Neither  can  the  statute  of  limitations 
avail  the  defendant.  He  clalmsnnderPol- 
\y  Dobbin,  and  took  the  land  cam  onere. 
Ruftin  V.  Cox.  71  N.  C.  258.  The  Judgment 
In  1X8S  declared  that  the  charge  still  exist- 
ed, and  under  that  Judgment  there  was  a 
sale,  at  which  the  plaintiff  purchased.  It 
la  plain  that  there  is  no  error  In  the  ruling 
of  J1I0  honor.  No  error. 


JAKBATT  v.  liTNCB. 
iSwprvmet^nutqfNorOi Carolina.  AprQT,1890;) 

ADMIXnTRATOB— 8BTTLBMBin^-C0in>B01(UB. 

1.  On  a  sale  of  personal  property  belonging  to 
tiis  estate,  the  sDrriving  admlnlatrator,  In  nis  rep- 
resentative capacity,  took  a  Qote  in  payment  there- 
of. On  bla  death  without  having  settled  the  estate^ 

adminiatrator  d.  h.  n.  was  appointed,  who 
anod  tba  adminiitrstor  of  the  sarrlring  admlnls- 
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trator  for  a  settlement  of  aoooanta.  A  oom- 
promise  was  afterwards  effected,  whereby  the 
administrator  d.  b.  n.  took  t2,500  In  payment  of 
alt  clahns  against  the  estate  of  the  surviving  ad^ 
ministrator.  Indudlnff  the  personal  property  for 
which  the  note  was  ^ven,  and  a  Judgment  was  ao- 
cordtngly  entered  In  the  causb.  Held  that,  no 
fraud  appearing  In  the  oompnnnise  proceeding,  the 
compromise,  payment,  ana  judgment  veated  the 
title  to  the  note  In  the  administrator  of  the  surviv- 
ing administrator,  and  he,  and  not  the  administra- 
tor d.  b.  Tk,  was  the  proper  person  to  bring  suit 
thereon. 

a.  By  calling  the  administrator  as  a  witness  In 
an  action  on  the  note,  who  testides  that  he  makes 
no  claim  to  it,  the  maker  waives  ao  objection  to 
testimony  by  the  attorney  for  the  administrator  d. 
b.  n.  in  the  compromise  proceedings,  who  testified 
to  the  contents  of  a  leUer  written  by  him  to  the 
maker,  which  oontalned  a  statement  to  the  same 
eifeot. 

Appeal  from  superior  court,  Yadkin 
county;  H.  G.  Connor.  Judge. 

Action  by  I.  A.  Jarratt  administrator  o( 
Isaac  Jarratt,  against  J.  C.  Lynch,  admin- 
istrator of  Elizabeth  Lynch,  on  a  note  for 
9448.26.  given  by  Elisabeth  Lynch  to  Isaac 
jarratt.  as  surviving  administrator  of  the 
estate  of  Larkln  Lynch.  Tbenote  vrae  giv- 
en for  personal  property  purchased  from  the 
estate  by  Elizabeth  Lynch,  who  was  also 
oneof  the  distributees,  and  who  died  in  1877. 
without  having  paid  the  note. 

Isaac  Jarratt  died  In  1880,  not  having 
closed  up  the  administration  of  the  estate 
of  Larkln  Lynch,  and  the  plaintiff  qualified 
as  his  administrator.  P.  A.  Wilson  was 
appointed,  and  qualified  as  administrator 
de  bonis  bod  of  Larkln  Lynch,  and  brought 
sultafirainst  thesald  I.  A.  Jarratt,  adminis- 
trator of  Isaac  Jarratt.foran  account  and 
settlemmt  of  the  estate  ot  Larkln  Lynch, 
fai  the  hands  of  the  former  administrators, 
W.  W.  Long  and  Isaac  Jarratt,  and  Isaac 
Jarratt,  surviving  administrator,  and  the 
cause  was  referred  to  I.  N.  Vestal,  as  ref- 
eree, to  take  and  state  an  account ;  and 
the  records  In  the  case  show  an  account  to 
have  been  taken  and  stated,  and  report 
made  In  favor  of  P.  A.  Wilson,  adminis- 
trator de  bonis  nan  ot  Larkln  Lynch,  for 
92,500,  and  at  spring  term.  1884,  ot  Tad- 
kin  8uperiorcourt,the  following  Judgment 
was  signed:  This  cause  coming  on  to  be 
heard  before  his  honor,  John  A.  Gilmer, 
Judge,  presiding  at  spring  term,  1884,  of 
the  superior  court  of  Yadkin  county,  upon 
the  report  of  I.  N.  Vestal,  referee,  and  It 
appearing  to  the  court  that  no  exceptions 
have  been  filed  to  the  report,  it  Is  there- 
fore, on  motion  ot  counsel  for  the  plaintiff, 
ordered  and  adjudged  that  the  said  report 
be  In  all  things  confirmed,  and  that  the 

Jlalntirr,  recover  of  the  defendant,  I.  A, 
arratt,  administrator  of  Isaac  Jarratt, 
deceased,  the  sum  of  $2,500,  and  the  cost  of 
this  action,  to  be  taxed  by  the  clerk  of  this 
court.  Including  the  sum  of  $25.  as  an  al- 
lowance to  I.  N.  Vestal,  referee,  for  taking 
and  stating  this  said  account.  John  A. 
Oii.MER,  Judge  Presiding. " 

The  plaintiff  Introduced  as  a  witness 
Cyrus  B.  Watson,  who  testified:  "I  was 
attorney  for  P.  A.  Wilson,  administrator 
de  bonis  aon  ot  Larkln  Lynch,  vs.  I.  A. 
Jarratt,  administrator  ot  Isaac  Jarratt, 
former  administrator  of  Larkln  Lynch. 
W.  B.  Glenn  and  A.  E.  Holton  were  also 
counsel  tor  Wilson  with  mo.  Defendant^ 
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J.  C.  Lyoch,  was  one  of  the  diatributees  of 
Larkln  Lynch,  and  he  and  the  other  dis- 
tributees of  Larkln  Lynch  agreed  to  assist 
the  administrator  de  bonis  non  in  getting 
up  evidence  and  otherwise;  and  Wilson, 
aanilnlatrator  •  da  bonlB  bob  of  Larkln 
Lynch,  was  to  bring  aolt.  and  pay  tbein  a 
certain  part  of  the  recovery.  Wilson  a^d 
Gray  and  others  held  large  Judgments 
against  Larkln  Ly  nch's  estate,—  mure  than 
was  ever  satisfied.  This  suit  was  brought 
by  P.  A.  Wilson,  administrator  de  honia 
non  of  Larkln  LyncU,  vs.  I.  A.  Jarratt,  ad- 
ministrator of  Isaac  Jarratt,  former  ad- 
ministrator ot  Larkln  Lynch;  and  the  par- 
ties met  two  or  three  times  to  hear  evi- 
dence, but,  on  acconnt  ot  the  long  lapse  of 
time  since  Larkln  Lyncta's  death,  the  death 
of  W.  W.  Long  and  Isaac  tTarratt,  both 
IJie  former  administrators  of  Larkln 
Lynch,  and  the  death  of  many  witnesses, 
xreat  difficulty  was  experienced  In  taking 
the  account  on  both  sides,  and  the  salt 
was  compromised  and  settled,  pending  the 
taking  thenccount  by  I.  A.  Jarratt,  admin- 
istrator, paying  to  the  plaintiff  9i!,500,  In 
full  settlement  uf  all  claims  against  Isaac 
Jarratt,  former  administrator  of  Larkln 
Lynch.  Wilson,  administrator  de  bonis 
non,  was  to  have  a  Judgment  of  91.400 
against  one  William  A.  Joyce,  In  name  of 
Jarratt.  admlplstrator  of  Lynch.  This 
Judgment  was  afterwards  collected  by 
Wilson,  administrator.  The  receipt  for  the 
92.500,  dated  June  4, 18S4,  was  shown  to 
and  read  by  Mr.  Watson  to  the  jury.  The 
$2,500  thus  collected  by  Wilson,  adminis- 
trator, was  paid  out  by  hifn.  The  part 
due  defendant,  J.  C.  Lynch,  and  the  other 
dUitribnteea  was  paid  to  them,  and  their 
receipts  taken  for  the  same.  The  settle- 
ment was  fair  and  honest,  and  witness 
considered  It  a  good  compromise  for  Wil- 
son, administrator,  and  the  Lynch  dis- 
tributees. Defendant,  J.  C.  Lynch,  and 
some  of  the  others  were  present  when  the 
settlement  was  agreed  upon,  and  all  have 
since  approved  and  ratified  U,  and  received 
some  of  the  mon^y.**  Mr.  Watson  was 
shown  and  allowed,  after  objection  by  de- 
fendant, to  read  a  letter  written  by  him 
to  J.  C.  Lynch,  dated  September  12, 1884, 
which  stated  that  Wilson  made  no  claim 
to  the  notes.  Exception  by  defendant. 
Defendant  then  introduced  P.  A.  Wilson 
as  a  witness,  who  testified:  "I  knew  noth- 
ing ot  the  notes  In  suit.  Mr.  J.  G.  Lynch 
told  me  of  ttiem,  either  before  or  alter  the 
compromise.  I  was  the  administrator  de 
bonbt  non  of  Larkln  Lynch.  !  had  great 
dlfScnlty  in  getting  evidence.  The  suit  by 
me  against  I.  A.  .larratt,  administrator  ot 
Isaac  Jarratt,  former  administrator  of  L. 
Lynch,  was  compromised,  by  which  I  got 
92,500  and  the  Joyce  judgment.  1  paid  out 
the  money.  Paid  defendant  and  the  other 
distributees  of  Larkln  Lynch  their  part, 
and  took  receipts  from  all  of  them.  I 
make  no  claim  on  these  notes.  Messrs. 
Watson  &  Glenn  and  Mr.  Holton  were  my 
counsel.  The  compromise  was  fair  and 
honest,  and  I  thought  was  an  advanta- 
geousone  for  me.  Tbedelendantandsome 
of  the  other  Lynch  heirs  were  present  and 
agreed  to  the  compromise,  and  all  of  them 
have  received  and  receipted  for  their  part 
of  the  money."  The  plaintiff's  theory  was 
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that,  by  this  compromise.  Judgment,  and 
payment,  he  became  the  owner  of  the  note 
as  administrator  of  Isaac  Jarratt.  Uls 
honor  intimated  that  he  would  instruct 
the  Jury  that  there  was  no  evidence  of 
fraud ;  that  it  was  the  daty  of  the  admin- 
istrator de  bonis  bob  to  complete  tb»  set- 
tlement of  Lynch'e  estate,  and  his  distrib- 
utees mast  look  to  Wilson,  administrator 
de  bonis  bob,  tor  settlement,  and  defend- 
ant could  nut  attack  the  Judgment  In  this 
action;  whereupon,  In  deference  to  his 
honor's  opinion-  defendant's  counsel  de- 
clined to  Introduce  any  other  testimony, 
and  the  court  instructed  the  Jnry  to  an- 
swer the  issae  in  the  aflBrmatlve.  Defend- 
ant excepted.  Jadgment  for  the  plaintiff. 
Appeal  by  defendant. 

E.  L.  Qaitber  and  D.  i£.  Fanbrnt  tor  ap- 
pellee. 

Shepbbrd.  J.  We  were  not  favored  with 
an  argument  by  the  appellant,  but  we 

have  carefully  perused  the  record,  and  are 
unable  to  find  any  error.  His  honor  waa 
clearly  right  In  Intimating  that  he  would 
Instruct  the  jury  "that  there  was  no  evi- 
dence of  fraud ;  that  it  was  the  duty  of  the 
admlnlstratorde  bonis  non  to  complete  the 
settlement  of  Lynch 's  estate;  that  his  dis- 
tributees must  look  to  Wilson,  admlniatra- 
lor  d.  b.  n.  for  nettlemrat;  and  that  de- 
fendant could  not  attack  the  Judgment  In 
this  action. " 

The  exception  to  the  witness  Watson  be- 
ing permitted  to  testify  to  the  contents  of 
the  letter  written  by  blm,  us  the  attorney 
ot  Wilson  to  J.  C.  I^ch,  la  no  ground  lor 
a  new  trial ;  as  Wilson  was  afterwards 
placed  upon  the  stand  by  the  defwdaut, 
and  testified  substantially  to  the  same 
fact,  to-wlt,  that  he  made  no  claim  upon 
the  notes.  Granting  that,  tiie  ruling  was 
erroneous,  we  cannot  see  how  the  defend- 
ant waa  or  might  have  been  prejudiced 
thereby,  and  t^is  must  appear  In  order  to 
Justly  Uie  Intervention  of  this  court.  No 
error. 

BOKAPABTB  v.  GABTBB. 

{Supreme  Court  (if  North  CaroUneu  AprI17,18B0L) 
BoVKBARiBS— Point  or  BiaiirinHe. 
Where  land  is  datoribed  In  a  grant  as  "be- 

5 inning  on  the  side  of  Oallon  oreek,  st  a  small  oak, 
oha  Edwards*  corner,"  etc.,  the  side  of  tii» 
creek  ts  merely  a  desorlption  of  the  locality.  The 
true  point  of  beginning  Is  the  small  oak,  and 
whether  or  not  said  point  la  800  yards  from  the 
creek,  as  daimed  by  the  defendant,  Is  a  question 
for  the  Jury,  and  may  be  det^mined  by  parol  evi- 
dence. 

Appeal  from  superior  court,  Montgom- 
ery county;  Merrimon,  Judge. 

Action  to  recover  land.  Plaintiff  intro- 
duced at  the  trial  below  a  grant  from  the 
state  to  James  Mall,  and  showed  inter- 
mediate conveyances  and  descent  to  him- 
self, and  offered  evidence  tending  to  locate 
the  same  so  as  to  cover  the  land  In  dla- 
pute.  The  defendant  offered  In  evld^ce 
a  grant  dated  October  11, 1783,  and  traced 
title  to  himself. 

John  D.  Sbaw,  Covington  A  Acfams,  and 
Strong,  Gray  &  Stamps,  for  appelant.  No 
appearance  for  appellee. 

Cluie,  J.  The  defendant  offered  In  eri- 
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deuce  a  srant  with  tbe  followinjif  boand- 
ailee :  **  B^nnln^  on  the  side  of  Qallon 
creek,  at  a  small  oak,  John  Edwards* 
comer;  thence,"  etc.  In  attempting  to 
locate  tilts  grant,  defendant  offered  parol 
evidence  to  sbow  that  this  banning;  cor- 
ner was  SOO  yards  from  tbe  creek.  Plain- 
tiff Insists  that  the  defendant  is  confined 
to  the  bank  of  the  creek  tor  the  beginning 
comer,  and  cannot  locate  It  800  yards 
from  the  bank.  The  court  ruled  that  the 
b^lnnlng  comer  is  a  small  oak,  comer  of 
John  Edwards,  and  that  the  defoidantt 
might,  if  they  conld,  show  by  parol  that 
this  comer  la  at  No.  1  on  the  plat,  which 
Is  admitted  by  the  defendants  to  be  800 
yards  from  the  bank  of  the  enA.  Upon 
the  mling  of  the  court,  plaintiff  submitted 
to  anunsalt,  and  appealed. 

We  think  this  ruling  was  correct.  The 
Bide  o[  tbe  creek  Is  not  called  tor  as  a 
boundary,  but  merely  as  a  description  of 
tbe  locality  oi  the  beginning  point,  which 
Is  "a  small  white  oak,  John  Edwards'  cor^ 
ner."  If  that  can  be  Identified,  an  Inac- 
curacy in  the  description  of  the  locality 
will  be  dlsr^arded.  What  is  the  begin- 
ning point,  is  a  matter  of  law,  fur  the 
court  to  dedcue.  This  it  did,  correctly. 
Where  It  Is,  ts  tor  the  Jury  to  say ;  and  the 
court  so  held.  Tbe  objection  is.  In  effect, 
that  the  court  did  not  hold  that,  though 
"a  small  oak,  John  Edwards*  comer," 
might  be  identified,  tt  could  not  be  sns- 
taioed  as  the  beginnlnR  cora^  unless  on 
the  side  of  the  creek.  This  Is  not  the  case 
where  two  natural  objects— a  creek  and  a 
marked  tree— are  both  called  tor;  and  the 
question  arises,  which  shall  govern?  The 
case  now  presented  is  where  a  marked 
tree  is  described  as  located  on  the  side  of 
the  creek ;  and  the  inquiry  Is,  which  shall 
govern.— the  tree  as  It  Is  actually  located, 
or  as  described  to  be  located?  Tfaefcdlure 
of  the  description  may  make  It  difficult  to 
satisfy  the  Jury  thattbe  tree  claimed  to  be 
the  "  small  oak,  John  Edwards'  corner,  ** 
Is  Bucb.  But,  U  the  evidence  issufflelentto 
Identlljr  It,  the  Inaccuracy  in  describing 
the  locality  as  "  on  the  side  of  the  creek,^ 
when  It  is  800  yards  off,  cannot  be  allowed 
to  vitiate  the  grant.  Tbe  exact  point 
has  never  been  decided  In  this  state,  but 
in  Murray  t.  Spencer,  88  N.  G.  867,  the 
court  intimates  that,  when  a  marked  troe 
called  for  Is  Identifled,  but  to  not  in  tiie 
line  of  ttm  other  tract,  the  tree  will  be 
held  the  true  comer,  and  Oie  misdescrip- 
tion of  It  as  being  in  such  other  line  will  be 
disrMfarded ;  and  the  point  is  expressly  so 
held  In  Cleaveland  v.  Hmltb,  2  Stoi?.  278. 
A  case  still  more  nearly  In  point  is  Wilson 
V.  Inloes,  6  0111, 121.  It  Is  there  held  that, 
where  the  beginning  comer  to  "a  bounded 
[maiked]  tree  by  the  aide  ct  a  branch, " 
^the  expression  as  to  the  branch  Is 
merely  descriptive  of  the  general  locality 
of  the  tree;  and  not  an  imperative  call, 
locating  the  spot  where  the  tree  stood. " 
Tbeconrt  soy:  *'The  words  *by  the  side 
of  the  branch'  •  •  •  are  no  Identlflca- 
tloB  of  a  particular  spot  where  tbe  tree 
must  have  stood.  The  commencement  of 
the  line  at  any  one  of  ten  thousand  dlffer- 
ent  spote  by  the  branch-side,  at  great  dis- 
tances from  each  other,  would  comply  with 
such  a  description  oitbe  beginning. '  Bach 
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a  mle  would  be  **  productive  of  the  great- 
est uncertainty."  If  the*'small  oak,  John 
Edwards*  corner**  to  Identifled  to  the  sat- 
isfaction of  the  Jury,  these  definite  words 
will  not  be  controUed  by  the  general  and 
Indefinite,  and  It  may  be  inconsistent,  ex- 
pression, "  on  the  side  of  tbe  creek. "  No 
error. 


R0BIN80N  et  aJ.  y.  Hodoss. 
iSaprwM  Court  of  North  CaroUna.  AprU7,1880.) 
Fstnus  Faionqs— Amancnra-^nMiiBn— 

EXOBFTIOHS. 

1.  Where  a  oompIatDt,  in  an  actdon  began  he- 
fore  the  olerk  a»  probata  conrt,  states  matters 
properly  triable  la  that  oourti  an  amendment  can- 
not be  allowed  in  the  snpenor  oonrt,  Ingrafting 
matters  of  which  the  latter  ooort  alone  has  joris- 
cUctlon. 

3.  When,  withont  amendment  In  snoh  case, 
matters  are  Investigated  witboat  objection  of 
whicb  the  saperior  court  alone  had  Jarisdlotion, 
and  Judgment  is  rendered  thereon,  thelmpUed  om- 
sant  does  not  confer  jnriadlotlon,  and  advantage 
oan  ba  taken  of  the  defect  In  thla  oonrt. 

8.  When  there  is  no  exception  taken  except  to 
the  jadgmen^  no  case  on  appeal  is  necessary,  and 
it  la  saffldent  to  file  tbe  exoepttons  thereto  in  10 
days  after  judgment,  as  provided  hy  role  87. 
(SyllabuB  by  the  Court) 

Appeal  from  superior  conrt,  Cumberland 
county;  John  A.  Gu^hbr,  Judge. 

Battle  &  Mordec&t,  tor  plalntiiSa.  iV.  W. 
Rtky,  for  defendant. 

Cla&k,  J.  This  was  an  action  b^on  by 
certain  wards  of  the  defendant,  Hodges, 
against  htm  foranaccoant  and  settlement 
as  guardian.  It  was  begun  before  the 
court  of  probate  In  1878,  and  transferred 
to  the  superior  court  tor  trial.  Tbe  com- 
plaint alleges  that  the  appellant  W.  J. 
Smith,  who  afterwards  came  In  and  was 
made  party  plaintiff,  and  the  other  appel- 
lant, Mary  L.  Smith,  who,  not  Joining  lu 
the  action,  was  made  a  d^tendant,  were 
two  ct  tbe  wards;  that  as  to  the  first 
named,  he  bad  been  fully  settled  with,  but 
as  to  the  other  appellant,  that  she  has 
never  been  settled  with.  The  answer  al- 
leged that  both  of  the  appellante  had  been 
duly  settled  with  according  to  law,  and 
had  received  their  fall  shares  of  the  estate. 
There  was  no  all^atlon  of  any  overpay- 
•ment  to  appellants  bymtotake  or  Inadvert- 
ence, or  otherwise,  and  no  prayer  for  Judg- 
ment againstthem.  On  areterence  the  ac- 
count was  stated  as  to  them  without  ob- 
jection, as  well  as  to  the  other  wards,  and, 
It  being  reported  by  the  referee  that  each 
of  app^lantebad  been  overpaid  by  defend- 
ant, Hodges,  the  court  rendered  Judgment 
against  them,  and  In  favor  of  defraidant, 
Hodges,  for  repayment  to  him  of  such 
overpayment.  It  is  trae  that  there  must 
be  allegata,  as  well  as  probata,  but  that 
applies  when  objectlonto  madeto  tfaeprouf 
offered.  Then  tbe  court,  U  the  objection 
Is  well  taken,  must  either  rule  out  the  evl- 
dence,  or  allow  amendment  to  theaUofrata. 
After  Judgment  It  to  too  late  to  object 
that  there  Is  nocomplaint.  Leach  v.  Rail- 
road Co.,  66  N.  C.  486;  Tick  v.  Pope,  81 
N.  0.  22;  Littto  McCarter,  89  N.  C.  288. 
The  court  has  power  to  aJlow  amendment 
after  verdict,  so  aa  to  supply  the  omlsidon 
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ol  an  averment  In  tbe  pleadings.  Code, 
§§  278,  274;  Pearce  v.  Maaon,  78  N.  C.  37; 
Penny  T.  Smith,  Phil.  (N.  C.)_35;  Dobson 
T.  ChamberB,  78  N.  C.  884.  The  appellee 
did  not  ask  tbe  court  below  for  tbe  amoid- 
inent  either  before  or  after  Judgment,  but 
aaks  this  court  to  allow  it  tu  be  made  now 
in  furtherance  of  Justice.  This  court  hae 
the  power  to  make  amendmeuts,  or  to  re- 
mand the  case  that  they  may  be  made  in 
the  court  b^ow,  (Code,  5  965;)  but  only 
to  the  same  extent,  and  in  such  cases,  as 
thesuperiorconrtcould  allow amrakdment. 
tt  is  very  clear  that  the  court  below  could 
not  have  allowed  the  amendment  asked 
here,  which  Is  to  sapport  the  Judgment  by 
allowing  the  defendant  and  appellee, 
Hodgee,  to  amend  hie  answer  by  setting 
up  the  equitable  grounds  of  mistake  in 
making  the  overpayments  to  the  appel- 
lants, or  counter-cleUm  for  money  had  and 
receired.  Such  all^atlons,  il  made,  are 
only  cognisable  in  the  superior  court, 
(Morphy  t.  Harrison,  65  N.C.  246;)  and  as 
this  action  was  begun  Intheprobatecourt, 
(now  clerk,)  the  amendment  could  not  be 
made.  In  Capps  t.  Capps,  86  N  G.  408,  it  is 
said  that  when  a  case  which  Is  properly 
cognisable  in  the  superior  court,  but  er- 
roneously brought  before  the  clerk,  gets  In- 
to the  superior  court  by  appeal  or  other- 
wise, the  latter  court  will  treat  it  as  orig- 
inally brought  In  it,  and  proceed;  but, 
when  the  action  ia  properly  triable  In  the 
probate  conrt,  it  is  error  in  the  superior 
court,  on  appeal,  to  allow  the  complaint 
to  be  amended  by  ingrafting  new  matter, 
cognisable  only  In  the  saperlor  conrt  at 
term.  To  the  same  effect  u  Finch  v.  Bas- 
kerville,85N.C.205.  Chapter276.  Acts  1887, 
in  no  wise  affects  this  prinidple,  as  it  only 
provides  that  when  cases  are  sent  up  to 
the  saperlor  court  from  the  clerk  for  the 
determination  of  Issues  of  fact  or  law, 
that  court,  after  determining  said  fseues, 
instead  of  remanding  the  case  may  retain  It, 
and  **  bear  and  determine  the  matters  in  con* 
troversy  in  said  case."  In  the  analogous 
case  of  an  amendment  in  a  case  brought 
by  appeal  from  a  Justice  of  the  peace,  the 
coui-t  say.  In  Boyett  v.  Vaughan,  85  N.  0. 
368:  "It  is  the  Jurisdiction  of  tbe  Justice 
of  tbe  peace  which  on  appeal  gives  Juris- 
diction to  thesuperior  court,  and  of  course 
if  the  Justice  had  no  Jurisdiction  the  su- 
perior conrt  could  have  none,  and  thOT^ 
fore,  when  by  allowing  an  amendment  in 
the  transcript,  which  enlarges  the  cause  of 
action  beyond  the  Jurisdiction  of  tbe  Jus- 
tice, it  must  necessarily  oust  itself  of  Juris- 
diction. "  These  words  are  quoted  and 
approved  in  IJames  v.  McClamrocb,  82  N. 
C.  882. 

The  Judgments  appealed  from  are  such 
as  could  nothave  been  given  II  allcffations 
bad  been  properly  made,  either  originally 
or  by  amendment,  in  a  case  begun  like  this, 
before  the  probatecourt.  The  appellee  in- 
slste,  however,  that  there  is  no  case  on  ap- 
peal. Exceptions  to  the  judgment  were 
filed  in  10  days  after  Judgment  rendered, 
under  rule  27  of  this  court.  A  case  on  ap- 
peal is  necessary  to  set  forth  exceptions  to 
evidence  and  to  the  charge, but  this  excep- 
tion is  lor  wont  ol  Jurisdiction.  This  is 
an  error  apparmton  the  face  of  the  record 
proper,  and  the  conrt  will  take  notice  of 


it,  though  not  assigned.  C<»d6,  J  967; 
Thornton  v.  Brady.lOO  N.&88, 6 8.  B.B«^ 
910.  Error. 


FISDMONT  UANUr'O  Co.  T.  BUXTOH  «t  Sf. 

(Suprwne  Ocmt  of  North  CaroHna.   April  lA 

1890.) 

BBXBiwn—VxLBz  Bbtobk — Fnuixns— HoiTnTR; 

1.  Ameroement,  aod  oot  a  dvU  aotlon,  is  the 
remedy  given  agsinst  the  tberUf  for  not  — 'f^wy 
"due  aud  proper"  return  of  process. 

a.  When  DO  connter-claun  Is  plesded,  a  pl^- 
tUf  has  the  right  U>  take  a  nonsuit  at  any  time  be- 
fore verdict  or  flnal  judgment.  An  interlocutory 
Judgment  does  not  dejolve  r'*'"^*  of  tbe  right  to 
take  a  nonsuit 

A  When,  in  an  action  agalDst  a  iberifl  tot% 
false  return,  the  court  permits  snob  retoma  to  be 
amended,  tbe  plaintiff  abonld  note  bis  exoeptloo, 
and,  unless  the  amended  return  is  admitted  to  be 
true,  proceed  to  try  the  issue.  An  ^i>eal,  before 
flnal  judgment,  on  such  admisslun  ftr  a  Teraio^  Is 
premature,  and  will  he  dismissed. 
{SyUaliua  by  the  Court) 

Appeal  from  order  of  MacBab,  J.,  made 
at  January  term,  1880.  of  Northampton 
superior  court,  permitting  a  sheriff  to 
amend  his  return  on  cm  exeentlonlnon  ao- 
tlon against  him  for  penalties  on  the  said 
return  lor  being  false,  and  not  "doe  and 
proper." 

B.  P.  Peebles,  for  plalnttll.  W.  J.  Peels, 
for  defendants. 

CuLBK,  J.  This  is  an  action  bron^t 
against  tbe  sheriff  upon  bis  official  bond 
for  a  return  upon  an  execution  in  favor  of 
r^ator  against  one  J.  D.  Boone,  aa  fol- 
lows: *'No  property  to  be  fonad  In  my 
county,  claimed  by  d^endant,  subject  to 
execution."  Tbe  complaint  allies  aa  a 
first  cause  of  action  that  this  was  not  "a 
due  and  proper  return, "  and,  as  a  second 
cause  of  actlon.tha t  the  "  return  wast alse  In 
tact,"and]udgmentis demanded  for  poial- 
ty  of  9100  on  first  cause  of  action,  and  $600 
on  secpnd  caoae of  action,  both**  aslmposed 
by  Code,  2070. "  The  defoidant  Bberiff,  In 
his  answer,  asked  leave  to  amend  his  re- 
tam.and  also  filed  an  affidavit  and  moved 
thereon  tor  leave  to  amend  by  striking  out 
the  words  "claimed  by"  in  said  return, 
and  writing  "belonging  to"  instead.  The 
conrt  granted  the  motion,  and  plaintiff 
appealed.  The  next  day  the  plaSntlfT 
moved  to  be  allowed  to  enter  a  ool.  pros, 
aa  to  the  second  cause  of  action,  for  $500 
penalty,  and  for.  Judgment  for  the  $.100 
penalty  upon  the  admissions  In  the  an- 
swer, and  from  the  refusal  thereof  by  tbe 
court  again  appealed.  In  this  court  the 
defendants  moved todlsmlsstheactloD  be- 
cause the  complaint  did  not  state  a  cause 
of  action,  and  because  the  remedy  as  to 
the  $100  penalty  was  by  motion  toamacoh 
and  not  by  civil  action. 

The  plaintiff  would  be  entitled  to  any 
relief  applicable  to  the  tacts  alleged  and 
proven,  though  not  such  aa  demanded  In 
the  prayer  for  relief.  Robinson  T.HodfrES, 
ante,  263,  (at  this  term,)  and  cases  cited. 
Therefore,  on  the  defendants'  motion.  It  la 
necessary  to  examine  all  the  statutes  giv- 
ing penalties  for  **  undue"  or  " false  re* 
turns;  for,  U  the  plaiiitilTB  allegatlona 
bring  the  case  within  any  one  of  tbem. 
there  is  a  cause  ol  action  stated,  althonsfa 
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be  may  not  be  eo  titled  to  the  relief "  under 
ecctlon  2079,**  as  prayed. 

Code.  S  4^  provides  lor  an  amercement 
aiai  oa  motlon.for  9100,loTtailare  to  make 
due  return.  Section  lllS  glres,  to  any  one 
wlio  will  sue,  a  chit  action  for  9100,  tor 
**  u^lectlDfC  or  refusing  "  to  return  proceas, 
-or  making  a  "falae  return,"  or  amumlug 
to  act  as  sheriff,  etc.,  without  authority. 
Neither  of  these  sections  authorlie  this  ac- 
tion; section  446  authorises  an  amercement 
only,  not  a  civil  action ;  section  1112  is 
found  In  thechapteron  **  Crimes  and  Pnnlsh- 
■n«itB,  "and  It  Is  held  In  Harrell  t.  Warrrat, 
100  N.  C.  269,  6  S.  E.  Eep.777.  to  apply  only 
when  criminal  process  is  ddlvered  to  an 
•ofOcer.  The  plalntitl's  remedy  must  be 
found,  if  at  all,  in  section  2079,  relied  on  by 
him.  Section  2079  authorises  the  foUow- 
fuK  penalties  and  remedies:  (1)  Anamerce- 
ment  nial  tor  flOO.  on  "motion  and  proof 
by  the  party  agaxlered  for  failnre  to  "  ex- 
ecute and  make  due  return;"  (2)  a  qui 
turn  action  tor  penalty  of  $500  for  a  "  false 
return,"— one  moiety  to  the  party  ag- 
crrieved,  and  the  other  to  any  one  who 
will  sue  tor  the  same;  (8)  an  action  tor 
damages  by  the  party  aggrieved :  (4)  an 
amercement  nial  flOO,  in  Justice's  court, 
on  "motion  and  proof  by  tbe  party  ag- 
grieved, for  "neglect  or  refusal "  to  execute 
process  of  such  court. 

The  $100  penalty  for  failure  to  make 
**  dae*'retnm  Is  obtainable  only  by  amerce- 
ment, and  aot  by  a  civil  action,  as  is  here 
sought.  The  plaintiff  has  not  stated  any 
fnctR  to  constitute  a  first  cause  of  action. 
There  la  no  allegation  or  cause  of  action 
«et  forth  lor  damages.  The  second  cause 
■of  action,  for  $5Ui)  penalty  for  "false  re- 
turn. "Is  properly  nought  to  be  maintained 
by  civil  action.  But  as  to  this  the  plain- 
tiff asked  to  take  n  nonsuit,  and  one  of 
his  asKlgnments  of  error  Is  for  the  refusal 
■of  the  judge  below  to  allow  it  to  be  en- 
tered; and  aia  to  this  the  court  below 
•erred.  It  needs  no  citation  of  anthority, 
M  was  said  In  Mauney  Long,  91  N.  C. 
170,  that  a  plaintiff  cannot  enter  a  nou- 
fiuit  after  verdict  or  final  Judgment;  but 
J  t  Ik  eiiually  clear  that  when  no  counter- 
clulm  is  pleaded  the  plaintiff  can  take  a 
nonsuit,  as  a  matter  of  right,  at  any  time 
before  verdict  or  final  Judgment.  It  is 
true,  no  entry  to  that  effect  could  be  made 
whito  the  case  was  pending  on  appeal  In 
tills  court,  (Hlnson  Adrian,  91  M.  C. 
372;)  but  during  tbeterm  thetaklng  of  the 
appeal  was  /n  Serf,  (Turrentlne  t.  Rail- 
road Co.,  92  N.G.  642.)  The  nonsuit  should 
have  been  allowed,  for  no  verdict  or  final 
Judgment  had  been  entered.  There  was 
nothing  except  a  Judgment  upon  amotion 
In  the  cause ;  and  for  this  reason,  also,  the 
appeal  was  premature,  and  must  be  dls- 
mlKsed.  Wallace  t.  Douglas,  10  S.  E.  Bep. 
1043.  (at  this  term.)  and  cases  there  cited. 
The  plaintiff  should  have  bad  his  excep- 
tion entered,  and  proceeded  to  try  the  issue 
<ji  fact  as  to  tiie  falsity  of  the  return  as 
amended.  It  that  were  found  for  him, 
ttien  the  amendment  of  process  would  be 
Immaterial,  and  no  appeal  necessary.  If 
theifwoe  on  the  amended  return  werefound 
aKolnst  the  plaintiff,  then  his  exception  to 
order  allowing  the  amendment  could 
t>e  brought  np  for  review. 


It  Is  not  necessary  now  that  we  pass 
upon  the  questions  whether  the  Judge 
could  allow  the  amendment  of  the  sheriff's 
return  after  action  tnronght  to  recover 
peniUtles  lor  its  fiUsity,  nor  whether  such 
amendment,  It  allowed,  should  be  grant- 
ed on  motion  Intheoriginal  causeln  which 
the  return  was  made,  or  in  this  action. 
We  may  note,  however, that  it  Is  not  very 
clear  how  the  plaintiff  could  have  been 
prejudiced  as  tothesecond  causeof  action, 
which  alone  is  valid,  by  the  amendment. 
The  smoided  return.  *'No  property  be- 
longing to  defendant  tBoone]  to  be  foand 
In  the  county,"  is  broader,  and  puts  a 
greater  responsibility  tor  the  truthfulness 
of  it  on  the  sheriff;  and  It  will  be  quite 
sure  to  embrace,  not  only  all  "claimed" 
by  the  defendant  in  the  execution,  but  pos- 
sibly more.  While  theoriglnal  return  was 
certainly  not  "due  and  proper"  return, 
and,  unless  amended,  subjected  the  sherUt 
to  amercement.  It  Is  not  so  clear  that  it 
could  be  classed  as  a  false  return.  Lemlt 
v.  Mooring,  8  Ired.  812.  But  we  r^aln 
from  deciding  the  point.  These  views 
probably  occurred  to  the  plaintiff,  and  in- 
duced his  intended  abandonment  ol  that 
cause  ot  action.  Asthenunsult  haanotyet 
been  entered,  the  plaintiff  still  has  the 
right  to  take  It  below.  It  be  elect,  bow- 
ever,  to  proceed  on  the  second  count,  he  Is 
entitled  to  amend  hlscomplalnt,tocfaange 
the  amended  return  as  "false  In  fact." 
Should  headmlt  the  truth  thereof,  or  It  be 
found  against  him  by  tbe  Jury,  an  appeal 
from  the  final  judgment  will  then  bring 
up  tor  review  the  exception  taken  to  the 
power  of  tbe  Judge  to  allow  the  amend- 
ment ol  tbe  sheriff's  return.  Appeal  dis- 
missed. 

McNbili^  et  si.  T.  HoDOBfl. 

{Supreme  Courtof  North  Carolina.  April  7, 18M;) 
RBrxanrOB— -BxoBPTioHS — Quabduh's  Aooodht— 

Co-DXraXDAHTB. 

1.  EizceptioDS  to  a  referee's  report  may  be  filed, 

as  a  matter  of  ri^ht,  at  the  term  to  which  the  re- 
port is  made.  T^e  filing  of  exceptions  after  that 
term  is  in  ttie  discretion  of  the  Judge,  and  from  the 
exercise  of  such  discretion  no  appeal  lies. 

2.  The  olerk  has  jurisdiction  ot  a  prooeedlng 
by  a  ward  against  his  guardian  for  an  accoant. 

8.  A  judgment  oan  oe  rendered  In  favw  of  one 
oo-defeadant  against  another. 

4.  A  party  can  recover  judgment  for  any  relief 
to  which  the  facts  alleged  and  proven  entitle  hfm, 
whether  demaaded  in  the  prayer  for  Judgment  or 
not. 

{Sullcitnu  by  th«  Court) 

Appeal  from  judgment  ot  Gilmbb,  J.,  at 
May  term,  WiS9,  of  Cumberiand  superior 
court. 

Tbe  following  Is  the  statement  tA  the 
case  on  appeal :  This  was  a  special  pro- 
ceeding begun  before  the  clerk  ot  the  supe- 
rior court  of  Cumberland  county  more 
than  10  years  since,  calling  the  defendant 
Hodges,  guardian,  to  an  account  and  set-  • 
tlement  with  his  wards,  the  plaintiffs 
above  named.  The  guardian  accounts  of 
the  defendant  have  been  stated  tour  times* 
and  opportunity  given  each  time  tor  the 
parties  to  except  to  the  same.  The  cause 
coming  on  to  be  beard  before  Gilmkb. 
J.,  at  May  term,  1889,  the  platntitto  moved 
to  strike  from  the  file  certain  exertions. 
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which  appear  to  hare  been  filed  on  April 
38,  1889.  during  the  Interval  between 
terms,  and  to  conflrra  the  report  of  ref- 
eree. It  appeared  that  the  report  of  the 
referee  had  been  made  to  January  term, 
18K9,  «nd  the  defendant's  coaneel  notified 
that  the  same  had  heea  ma^e  before  the 
beginning  of  January  term.  His  honor, 
after  hearing  arsuniente  on  both  sides,  and 
after  inspection  of  the  exceptions  of  April 
23d,  and  examination  of  the  record.  In  the 
exercise  of  hia  discretion,  allowed  the  mo- 
tion of  plaintiffs;  and  the  defoidant  ex- 
cepted.  The  defendant  thra  moved  tor 
leave  to  file  the  exceptions  of  April  2Sd, 
also  of  May  term,  3880,  which  motion  his 
honor,  In  the  exercise  of  his  discretion,  re- 
fused; and  the  defendant  excepted.  There 
was  a  Judgment  rendered  cunfirmlng  the  re- 

{)ort,  and  In  favor  of  the  several  plaintiffs 
ortbe  several  amountsdue  them.  Appeal 
by  defendant. 
R.  H.  Battle  and  <!7.  F.  MordeeaL  tor 

Slalntltts.  N.  W.  Rajr  (by  brief)  and  W.  E. 
turcblBoOf  for  defendant. 

Clark,  J.,  {after  stating'  tbe  facts  as 
above.)  "It  Is  a  well-settled  rule,"  says 
the  court  In  State  v.  Peebles,  67  N.  C.  97, 
"that  exertions  to  such  reports  must  be 
made,  as  a  matter  of  right,at  the  court  to 
which thereiiortlsmade."  Afterthatterm, 
it  Judgment  be  not  entered  thereat,  it  is  a 
matter  of  discretion  with  the  court  to  al- 
low exceptions  to  be  filed;  and  from  the 
exercise  of  such  discretion  no  appeal  lies. 
This  ruling  is  recognized  and  sustained  In 
University  v.Lasslter,  88N.C.S8;  Commis- 
sioners V.  Magnln,  8S  N.  C.  114;  Long  v. 
Logan,  86  N.  0.  S85. 

The  January  term  of  Cumberland,  to 
which  the  referee's  report  was  returned, 
was  a  regular  term  to  which  process  was 
returnable,  and  differed  from  other  terms 
only  In  that  civil  causes  requiring  a  Jury 
could  not  be  tried  thereat  except  by  con- 
sent of  parties.  Acts  1887,  c.  37.  The  report 
was  properly  filed  at  said  term.  It  seems, 
from  -Uie  statement  of  the  ease,  that  the 
defendant's  counsel  knew  that  tbe  report 
had  been  filed  before  the  January  term  be- 
gan.  They  should  have  filed  their  excep- 
tions at  that  term.  The  case  had  been  a 
long  time  pending.  It  was  begun  In  1878, 
and  was  in  this  court  as  far  back  as  83N.C. 
504,  (1880.)  The  attempted  filing  of  excep- 
tions in  April  was  without  authorityof  law, 
and  it  rested  In  the  discretion  of  the  Judge 
whether  he  should  strike  them  out,  as  did 
also  his  refusal  of  the  application  to  file 
exceptions  at  the  May  term. 

The  defendant  moves  at  this  late  day  to 
dismiss  the  proceedings  in  this  court  be- 
cause the  probate  court,  In  which  It  orig- 
inated, did  not  have  Jurisdiction.  The  ac- 
tion is  brought  by  wards  against  their 
guardians  for  an  account,  and  the  statute 
then  in  force  (Code  Civil  Proc.  §481)  placed 
■the  Jurisdiction  in  the  probate  court.  Row- 
land V.  Thompson,  65  N.  O.  110.  It  Is  now 
transferred  to  the  clerk.  Code,  §|  102, 1619. 

The  defendant  also  moves  to  reverse  the 

Judgment  rendered  In  favor  of  bis  co-de- 
endant  J.  L.  Smith  on  the  ground  tiiat 
there  is  nothing  In  the  pleadings  to  sup- 
port aach  Judgment,  and  noprayerfor  re- 
Ufif  In  favor  ot  J.  L.  &nlth.  The  complaint 


specifies  J.  L.  Smith  as  one  of  the  wards 
entitled  to  an  account,  states  why  J.  L. 
Smith  Is  made  party  deftodant,  and  asks 
that  the  account  of  the  said  gnardlan  be 
stated  as  to  each  ot  the  wards.  There  Is 
no  prayer  for  Jad^ent  In  favor  of  J.  L. 
Smith,  but  no  exception  was  made  as  to 
hU  being  a  parl^,  and  no  denial  of  his  be- 
ing entitled  to  an  account ;  and  no  objec- 
tion was  entered  to  stating  the  accoont  as 
to  him.  He  was  a  proper  party.  Soathal 
T.  Shields,  81  N.  C.  28. 

The  complaint  alleges  that  J.  L.  Smith 
has  not  been  settled  with.  This  Is  not  de- 
nied In  the  answer.  Indeed,  J.  L.  Smith 
was  only  In  form  a  defendant;  but  in  fact 
tbe  statute  authorizes  such  Judgment  by 
one  co-defendant  against  another.  Code* 
i  424  (1):  Hare  v.  Jemlgaa.  76  N.  C.47]; 
Clark  V.  Williams,  70  N.  C.  919;  HogbSB 
Boone,  81 N.  C.  204. 

A  cause  of  action  having  bem  stated  as 
to  J.L.  Smith, he  can  have  anyrtilef  which 
the  facts  alleged  and  proven  entitled  blm 
to,  though  not  demanded  in  tfaeprayerfor 
relief.  Dunn  Barnes, 78  N. CUTS;  Knight 
V.  Hought^lng,  85N.G.17;  Jones  t.MIaI, 
82  N.  C.  262. 

Pbb  CuBuai.  No  error. 


Tatlob  t.  PLinaant. 
(Supreme  Court  (t^iTorthCaniUna.  Apiil7,18n.> 
AppKiJ/— Hattsbs  hot  Apfahsht  ox  Bboord. 

1.  Where  there  are  no  ezoeptlons  stated  in  the 

case  on  appeal,  and  no  errors  appear  a|K>n  the  faos 
of  the  record,  tbe  jad^ment  must  be  uQrmed. 

2.  Tbe  refusal  to  ^ve  Instructions,  if  asked  in 
wrltinfc,  and  in  apt  time,  like  the  charge  as  given, 
is  deemed  excepted  to,  (Code,  {  418;)  but  none  the 
less  it  Is  the  duty  ot  the  appellant  to  assign  such 
errors  in  makinff  up  his  statement  of  case  on  ap- 
peal, (Code,  I  660.)  and,  if  this  Is  not  done,  tbe  ex- 
ception is  deemed  wi^ved,  (role  S7.) 

(SyllabuM  by  the  Court) 

Appeal  from  superior  court,  All^^any 
county;  Gilmkb,  Judge. 

This  was  a  d  vll  aetton  tried  before  GuL- 
HRB.  J.,  aud  a  Jury,  at  fall  term,  ISW,  of 
Alleghany  superior  court.  Defendant  ap- 
pealed. 

J.  N.  Holding,  tor  plalntlll.  a  M,  Bua- 
bee,  lor  dtfendant. 

Clark.  J.  No  exceptions  to  theerldenee 
or  rulings  and  no  assignments  ot  errorare 
set  out  in  the  case  on  appeal.  There  fa 
nothing  to  show  that  the  defendant  is  dis- 
satisfied with  anything  that  occurred  dur- 
ing the  progress  of  the  trial,  beyond  the 
bare  fact  that  he  appealed.  No  does  any 
error  appear  upon  the  face  of  the  recoil 
proper,  as  distinguished  from  the  case  oa 
appeal.  By  the  settled  rules  of  practice, 
the  Judgment  most  be  affirmed. 

It  appears  that  the  defendant  asked  tho 
court  to  give  certain  special  instructions, 
which  were  not  given,  at  least  In  the  form 
asked.  It  does  not  appearthat  they  were 
asked  in  apt  time,  i.  e.,  at  the  close  ot  the 
evidence,  ( Powell  v.  Railroad  Co.,  68  N.  G. 
395.)  nor  that  they  were  In  writtug,  a»  re< 
quired  by  Code,  $  416.  Assuming,  taoweiT- 
er,  that  It  did  appear  that  the  Instrue- 
tlons  were  asked  m  writing,  and  In  apt 
time,  no  exception  was  noted  to  the  lul- 
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ure  to  give  them,  and  no  asslniment  of  er- 
ror on  that  ground  1b  Htated  tn  the  caae. 
Code,  §650,  requires  the  appellant  to^cause 
to  be  prepared  a  concise  statement  of  the 
case,  embodying  the  luBtructlona  of  the 
Judge astigned by  blm.U  there  be  anexcep- 
tioD  thereto,  and  the  reqneata  of  the  coun- 
ad  of  the  parties  for  Instructions,  If  there 
be  any  exceptions  onacvount  of  the  grant- 
ing or  withholding  thereof,  and  sta  tlnK  sep- 
arately, In  articlesnumbered,  the  errors  al- 
leged. When  the  assignment  of  error  to 
the  charge,  or  to  the  failure  to  give  an  in- 
stmction  asked,  is  set  out  in  theappellant's 
case,  as  required  by  thlsBsctlon,  thejadgels 
putupon  notice  to  give  fally  the  charge  on 
that  point,  and  It  may  appear,  if  this  is 
dune,  that  there  was  no  error,  or  that  the 
Instruction,  though  refused  as  asked,  was 
given  In  substance.  This  being  a  court  tor 
the  correction  of  errors,  the  errors  com- 
plained of  must  appear  by  exception 
noted,  or  error  assigned*  and  be  set  out  In 
the  case  on  afipeal.  The  provUdouln  this 
regard  In  the  statute  as  constmed  by  the 
rules  of  the  court  and  the  decisions  are  ex- 
plicit, and  easy  to  be  observed.  They  are 
intended  to  giveequal  rights  to  both  sides, 
and  to  prevent  surprise  by  springing  un- 
expected obJectloDS.and  presenting  points 
in  this  court  which  would  have  been  cured 
by  a  more  careful  and  accurate  statement 
of  the  case  on  appeal.  In  that  particular, 
U  the  matter  had  been  called  to  the  atten- 
tion of  the  other  party  by  the  appellant's 
statement  of  the  case  on  appeal.  This, 
too,  avoids  cumbering  the  transcript  with 
needless  fullness  in  immaterial  matters,  as 
to  which  no  exception  is  made.  In  sub- 
stance, these  provisions  are: 

1.  Exceptions  to  the  evidence  and  the 
matters  occurring  on  the  trial,  except  the 
charge  of  the  court,  must  be  noted  at  the 
time.  Code,  S  412,  (2.)  If  not,  they  are 
waived.  State  v.  Ballard,  78  N.  C.  627; 
Scott  T.  Green,  89  N.  C.  27S. 

2.  The  charge,  and  refusal  to  give  In- 
structions asked,  need  not  be  excepted  to 
at  the  time,  but  are  deemed  excepted  to. 
Code.  9  412,  (S.)  But  none  the  less  it  Is 
the  doty  of  uie  appelant  to  astignapedflo- 
ally  the  errors  In  that  regard  m  making 
out  his  statement  of  the  case  on  appeal. 
Code,  S  650;  McKinnon  r.  Monieon,  104  N. 
C.  354. 10  S.  E.  Rep.  613.  In  which  case  the 
authorities  are  collected  and  reviewed. 

8.  An  omission  to  charge  on  any  point  Is 
not  usually  aaslgnable  as  error,  unless  an 
instruction  was  asked  and  refused.  State  v. 
Bailey.  100  N.  C.  628,  6  S.  E.  Rep.  372,  and 
caaee  there  cited. 

4.  Exceptions  noted  on  the  trial,  and  ex- 
ceptions which,  after  the  verdict,  the  los- 
ing party  desired  to  assign  to  the  charge, 
or  to  the  refusal  or  granting  of  special  in- 
structions, must  beset  out  by  appellant  in 
making outhls  statementof  thecaseon  ap- 
peai,  (Code,  §  550,  cited  above,)  or  they  are 
deemed  waived.  No  other  exceptions 
than  those  so  set  out"  will  beconsldered  by 
the  court,  except  exceptions  to  the  Jurisdlc- 
tion.  or  because  the  complaint  does  not 
state  a  cause  of  action  or  motions  In  ar- 
rest of  Judgment  for  the  insufficieucy  of  an 
indictment. "  Rule  27,  Rulee  of  Court. 

5.  Errors  upon  the  face  of  the  record 
proper,  /.  e.,  process,  pleadings,  Judgment, 
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etc.,  (as  distinguished  from  errors  com- 
mitted in  the  process  of  the  trial,)  will  be 
corrected  without  assignment  of  error. 
Code,  §  967;  Thornton  v.  Brady,  100  N.  C. 
88,  6  S.  E.  Rep.  910.  These  wilt  be  found, 
however,  to  foil  almost  necessarily  into 
one  of  the  exceptions  stated  in  rule  27,  su- 
pra ;  i.  e.,  defect  of  Jurisdiction,  dMectlve 
cause  of  action,  or  msnfflclency  of  an  in- 
dictment. There  are  no  errors  assigned 
for  our  consideration  tn  the  case  on  ap- 
peal, and  none  are  apparent  from  the  face 
of  the  record.  We  may  note,  however, 
that  the  features  of  this  case  seem  to  place 
It  within  the  principles  laid  down  In 
Moore  v.  Parker,  91  N.  C.  275.  There  was 
no  erldence  of  contributory  n^lgenca 
sufficient  to  go  to  the  Jury,  cuid  tiie  cha^e 
aemt  up  Is  correct. 

Pjbb  Cubum.  Affirmed. 


Mbbbdcox  t.  Comhibsiohbbb  of  HmroBB- 

BOH  COUNTT. 

(SuprenM  Count  <tf  Vnrfh  OtmMna.  April  8, 
18B0.) 

JusnoBS*  CouBTS— Costs  dt  CxmnriL  Gissa 
1.  Under  Coda  N-  C.1 89S,  which  provides  that 
**ia  no  act'on  or  prooeeding  oommenoed  or  tried  in 
the  oonrt  of  a  juauoe  of  the  peace  ahall  the  ooanty  ha 
liable  to  pay  anv  coats, "  the  fact  that  the  sberifl 
was  the  complaioaat  in  orimlDal  prooeedlnn  in- 
stituted before  a  justice  of  the  peace,  wher^n  de- 
fendants were  subsequently  discharged,  does  not 
render  the  county  liable  for  the  justice's  fees. 

a.  Code  N.  C.  S  736,  which  provides  that  in  aU 
orlmlnal  cases  before  a  jusltoe  of  the  peace,  where 
the  county  ia  liable  for  costs,  the  justice  shall  make 
out  bis  bill  of  ooate,  and  section  7S9,  which  pro- 
vides for  the  payment  of  Justice's  fees  by  the  eonn- 
ty  where  defendant  la  acquitted,  or  unable  to  pay 
costs  on  conviction,  apply  only  to  such  oaa«»  where- 
in the  justice  acts  as  examining  magistrate,  and 
not  to  those  over  which  be  has  final  Jurisdiction. 

Appeal  from  superior  court,  Henderson 
county;  Q.  U.  Bbown,  Judge. 

Action  by  J.  W.  Merrimon  against  the 
board  of  commissioners  of  Henderson 
county  forbis  fees  as  Justice  of  the  peace  In 
various  criminal  proceedings  Instituted 
before  blm  on  the  affidavits  of  the  sheriff 
of  Henderson  county.  All  the  proceedings 
terminated  before  the  Justice,  without 
coming  before  the  superior  court,  aud  In 
each  case  defendant  was  discharged. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Code  N.  C.  $  736,  provides:  "In 
all  criminal  actions  •  •  •  before  Ju»> 
tices  of  the  peace,  where  the  county  is  lia- 
ble In  whole  or  in  wxt  for  such  costs.  It 
shall  be  the  duty  ^  *  *  of  the  Justices 
of  the  peace  to  make  out  a  statement  of 
such  costs,  *  •  *  and  file  the  same  with 
the  board  of  commissioners  of  the  coun- 
ty." Section 789  provides:  " If  there  be  no 
prosecutor  in  a  criminal  action,  and  the 
defraidant  shall  be  acquitted,  or  convicted 
and  unable  to  pay  the  costs,  or  a  soils 
prosequi  be  mtered,  or  Judgment  arrested, 
the  count?  shall  pay  the  *  •  *  Jostlces 
and  witnesses  one-half  their  lawful  fees  on- 
ly." . 

TF.A.SmJth.forappellant.  S.V.PIckeiu, 
for  appellee. 

Clabk,  J.  The  Code,  §  895,  Is  as  fol- 
lows:  "Theparty  convicted  in  a  criminal 
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action  or  proceedlni?  before  a  Justice,  Bhall 
always  be  adJndKed  to  paytbecosts;  and 
If  the  party  charged  be  acquitted,  tbecom- 
plalnant  shall  be  adjud^d  to  pay  the 
costs,  and  may  be  tmprlBoaed  lor  the  non- 

fiaymeut  thereof.  If  the  Juattce  Bhall  ad- 
u^e  that  the  prosecution  was  frivolous 
or  nialieions.  Bat  in  no  action  orproceed- 
ing  commenced  or  tried  In  the  court  of  a 
justice  of  the  peace  shall  the  county  baila- 
ble to  pay  any  costs. "  The  last  paragraph 
of  this  section  Is  decisive  of  the  plaintiff's 
claim.  The  right  to  costs,  even  of  a  wit- 
ness for  bis  attendan(»,  is  not  Inherent,  bat 
Is  acquired  by  vlrtne  of  the  statute  law. 
Mo  quABtum  meratt  could  be  maintained 
by  him,  nor  by  any  officer.  The  statute 
Dot  only  does  not  g^ve  the  plaintiff  a  claim 
aealnst  thecountyfor  hisfees,  but  express- 
ly exempts  It  from  any  liability  therefor. 
Prior  to  1868,  Justices  of  the  peace  received 
nu  fees  In  any  case,  but  served  pro  bonore. 
By  the  change  then  Introduced,  tees  were 
allowed  them.  In  Acta  1879.  c.  03,  the  leg- 
islature restored  the  former  practice  to 
the  extent  of  taking  away  the  fees  In  crim- 
inal cases  tried  or  commenced  before  the 
Justice,  except  where  the  defendant  is  sen- 
tenced and  convicted  to  pay  costs,  unless 
the  prosecution  Is  adjudj^d  frlvoloas  or 
malicious,  and  the  complainant  is  adjudged 
to  pay  them.  The  semicolon  improper^ 
used  In  section  895  is  calculated  to  mlBAead, 
by  conveying  the  Impresdon  that  the  com- 
plainant Is  to  be  taxed  with  the  costs  In 
every  case  in  which  the  d^endant  Is  not 
convicted.  Reference  to  section  3756  shows 
that  such  Is  not  the  case;  for  It  is  there 
provided  that  "no  prosecutor  or  com- 
plainant shall  pay  any  costs  unless  the  Jus- 
tice shall  find  that  the  prosecution  was 
malicious  orfrivolons. "  Omitting  the  sem- 
icolon, section  895  means  that  the  com- 
plainant shall  pay  the  coota  It  the  prose- 
cntlon  Is  adjudged  frivolous  or  malicious, 
and  he  may  be  imprisoned  it  they  are  not 
paid.  There  Is  no  hardship  imposed  on 
Justices  by  this.  The  Code,  §§  1183. 1134,  re- 
quire the  Justice,  before  Issuing  a  warrant, 
to  examine  the  complainant  on  oath.  Even 
tn  cases  where  a  partari  In  the  emergmcy 
mentioned  in  seetionB  1121-1126,18  arreeted 
without  warrant,  section  1180  requires 
that  be  shall  be  brought  immediately  be- 
fore a  magistrate,  who  on  proper  proof 
shall  issue  his  warrant.  If  the  Justice  shall 
comply  with  the  statute  by  carefully  ex- 
amining the  complainant  on  oath  before 
Issuing  his  warrants,  lew  cases  would 
arise  in  which  he  would  not  have  Judg- 
ment for  his  fees,  either  from  the  evidence 
proving  sufficient  to  convict  or  bind  over 
thed^endant,  orfrom  It  being  demonstrat- 
ed that  the  complainant  should  be  taxed 
with  thecostsfor  instituting  a  malicious  or 
frivolous  prosecution.  In  the  very  few 
cases  In  which  Judgment,  In  Justice,  should 
not  be  granted  either  against  the  defend- 
ant or  the  prosecQtor,  It  was  deemed  bet- 
ter that  the  Justice  should  serve  his  coun- 
try, as  his  predecessors  did  of  yore,  pro 
bonore,  than  subject  the  public  to  the 
abuses  liable  to  result,  and  which  expe- 
rience showed  did  result,  from  taxing  the 
county  with  the  costs  in  every  case  which 
any  magistrate,  on  Insufficient  ifround, 
■hould  see  fit  to  Investigate.  The  last  par- 


agraph of  section  895  is  also  Intended,  evi- 
dently, to  cut  off  claims  against  the  coun- 
ty In  cases  where  the  defendant  convicted 
before  a  Jnatice  Is  diechargd  as  an  Insolv- 
ent. 

As  to  those  cases  In  wblch,  after  Investi- 
gation, the  magistrate  binds  the  defendant 
over  to  court,  we  do  not  understand  that 
the  word  "commenced"  applies  to  them. 
Section  895  applies  only  to  cases  finally 
disposed  of  before  the  Justice,  1.  e.,  either 
by  convicting  the  defendant,  or  acquitting 
for  want  of  sufficient  evidence  to  bind  over 
or  convict.  The  word  "commaKed"  ap- 

{illes  to  cases  ol  which  the  JosUee  has  final 
urisdlctiott,  but  which  are  carried  by  ap- 
peal to  the  superior  court.  Such  cases  are 
still  governed  by  section  895.  and  the  costs 
In  n«ther  court  can  be  taxed  against  the 
county.  Whentbedefendantis  bound  over 
to  court,  the  case  becomes  a  proceeding  of 
the  superior  court;  and  costs.  Including 
costs  In  the  Justice's  court  for  tbe  preiim- 
Inarrlnrestigation,  are  governed  by  Code, 
S  TSSetseq.,  relative  to  costs  In  the  supe- 
rior court.  Section  736,  In  regard  to  the 
Justice  making  out  bills  of  coats  In  cases 
in  which  the  county  Is  liable,  and  the  ref- 
erence in  section  7^  to  payment  by  the 
county  of  Justices*  fee8,'has  reference  to 
such  cases  only.  The  extent  to  which  the 
county  is  liable  for  costs  in  cases  disposed 
of  In  tbe  superior  court  was  dedded  in 
State  T.  Massey.  104  N.  C.  877. 10  8.  E.  Bep. 
608. 

The  fact  that  tbe  warrant  here  was  Is- 
sued on  complaint  of  the  sheriff  makes  no 
difference.  He  stands  on  no  different  foot- 
ing from  any  othercomplalnant.  He  must 
make  oath  and  be  examined  as  to  the  com- 
plaint like  any  other.  II  the  prosecution 
falls,  he,  Just  as  any  other  complainant, 
will  be  taxed  with  the  costs,  If  the  prose- 
cution should  be  adjudged  frivolous  or 
malicious,  and  Is  liable  to  Imprisonment 
for  non-payment.  If  such  Judgment  Is  Im- 
properly made,  theproserutor  has  the  pro- 
tection of  having  the  finding  reviewed  on 
appeal  to  the  superior  court.  State  v. 
Hamilton,  10  S.  E.  Rep. 854,  (at  this  term.) 

What  we  have  said  applies  equally  to 
the  fees  of  witnesses  attending  before  the 
Justice  in  cases  finally  disposed  of  by  him 
by  final  Judgment,  or  by  a  refusal  to  bind 
over.  Until  Acts  1888,  c.  86,  witnesses  be- 
fore the  Justice  In  criminal  cases  received 
no  compensation;  and  now.  In  conformity 
to  section  896.  they  are  only  allowed  pay 
in  criminal  cases  by  Judgment  against  tiie 
defendant  for  them  If  convicted,  or  against 
the  complainant  if  taxed  with  the  coats 
upon  the  prosecution  being  found  frivo- 
lousor  maltcions.  Code,  §3756.  In  brief  tbe 
law  as  to  costs  In  criminal  cases  l>etore  a. 
Justice  is:  (1)  If  the  defendant  Is  con vict-| 
ed,  he  Is  taxed  with  the  costs.  (2)  If  de- 
fendant IB  acquitted,  or  proceedings  dis- 
missed, thecomplatntmt  Is  taxed  wltb  the 
costs,  If  the  prosticution  Is  adjudged  friv- 
olous or  malicouB,  and  may  be  Imprisoned 
lor  non-payment  thereof.  (3)  If  theprose- 
cutlon  falls,  and  is  not  adjudged  frivolous 
or  mallclnuB,  no  costs  are  taxable.  (4)  If 
defendant  is  convicted,  and  appeals  to  the 
superior  court,  this  is  a  case  "commenced  " 
before  the  Justice,  and  it  is  governed  by 
section  895;  and  the  coonty  Is  not  Uable 
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for  costs  In  dther  court.  (6)  As  to  etuet 
where  ttae  evidence  Is  snfflcimit  to  bind  the 
defoidant  over  to  the  superior  coart,  the 
costs.  InclodliiK  those  below,  are  regulat- 
ed by  that  court.  The  demarrer  should  be 
■ostalniid.  Error. 

Thoufson  et  a/,  v.  Westbbn  UinoN  Tel.  Go. 

(^upremeCourt  of  North  CaroUna.  AprU7,1890.) 

Tn^RAPH  COKPATTT— NEQUaSKOB— FAXLtras  TO 
Deutkr  Mbmaab. 
L  In  su  action  affainst  s  tdegrsph  oompany 
for  failure  to  promptly  dellrer  a  message  inform- 
ing plaintiff  that  hu  wife  was  sick,  aod  asking  him 
to  come  home  at  onoe,  plaintiff**  erideaoe  showed 
that,  la  coQseqoenoe  oi  his  absence,  his  wife  was 
greatly  worried  dariag  her  oonflnemeot,  that  she 
endnred  great  bodily  pale,  and  that  ber  health  ma 
thereafter  mnch  Impaired.  Held,  that  the  oonrt 
thould  have  Instmoted  the  jury  whether  or  not 
mental  aoffering  alone  was  a  groand  for  reoov- 
ery,  or  whether  there  was  any  other  oonoomitant 
wrong  ahown  that  would  warrant  the  jury  in  con- 
Bide  rmg  with  it  the  wife's  mental  anguish;  and 
also  whether  or  not  defendant's  negligence  was  the 
proximate  cause  of  the  wife's  suffering  and  ill 
bcalth. 

2.  An  instmotion  that  in  any  event  plaintiff 
was  entitled  to  recover  the  cost  of  senalog  the 
message  ahonld  be  made  to  depend  on  proof  of  de- 
fendant'a  negligence;  and  ihe  error  is  not  oured 
byasnbeequent  mdepeodent  instractlou  that  plain- 
tiff could  not  recover  If  defendant  ezercisea  doe 
diligence. 

This  was  a  civil  action  for  damages. 
brooKht  by  the  plalntlH  against  ttae  de- 
teidantfl  for  a  failure  to  dellrer  a  certain 
tel^raidi,  tried  l>efore  Byhdm,  J.,  and  ajury 
at  the  April  term,  1889,  of  Caswell  supe- 
rior court,  upon  the  Issues  set  out  In  the 
record :  "  (1)  Did  the  defendant  corpora- 
tion contract  totorwardlmDiediately.and 
promptly  dellvN,  tbn  tele^rapblc  message 
described  In  Idiecomplatnt?  Answer.  Yes. 
(2)  IHd  tbedetendantnegllgetttlyandcar&- 
lesdy  fail  to  forward  and  dell  ver  said  mes- 
•ai^n?  A.  Yes.  (S)  Was  the  negllfcence  of 
the  d^endant  company  the  direct  aad 
proximate  cause  of  the  damage  and  Inju- 
ries compltUned  ol  by  tbe  plalntlKs?  A. 
Yes.  (4)  What  damage  have  the  plain- 
tiffs sustained  by  the  (allure  to  forward 
and  deliver  the  message  as  agreed?  A. 
Tbres  thousand  dollars. "  Alley  Thomp- 
ton,  a  witness  for  plalntlfb,  testlfled: 
"1  live  tn  Danville.  Son  of  plaintiffs.  Am 
13  years  old.  On  Ist  day  of  February, 
1  delivered  a  telegram  to  Kinney,  at 
office  of  Western  Union  Telegraph  Com- 
pany in  Danrllle, between  10  and  11  o'clock 
In  the  morning.  Ue  Is  the  agent  of  the 
company  at  Danville.  The  dlepatch  was 
6  words,  '  Father,  come  at  once;  mother 
rick.'  Signed, 'Allbt  TaouPBON.'  I  gave 
the  words  to  the  agent.  He  took  them 
down.  He  was  writing  when  I  came  In. 
Told  me  to  wait  a  minute.  I  told  him  It 
was  Important.  He  said  he  would  send  It 
right  away.  I  paid  him  25  cents. "  '  Upon 
his  cross-examination  says  he  and  bis 
mother  have  been  living  In  Danville  eight 
years.  Hie  father  never  had  a  house  In 
MlltoD,  bnt  he  lived  and  worked  there. 
That  Kinney  did  not  tell  him  he  would 
send  the  message  as  soon  as  he  could  get 
It  through.  There  was  some  trouble  with 
the  wires.  That  Kinney  told  him  it  was 
10  o'clock  what  he  gave  lilm  the  message 


to  said.  That  his  mother  was  then  sick 
in  bed.  Had  sent  for  several  doctors,  and 
they  were  not  at  home.  That  Dr.  Martin 
was  at  the  house  that  afternoon,  about 
8:30  or  4  o'clock.  That  Drg.  Day  and  Rob- 
ertson were  at  house  in  the  evening.  Says 
his  brother  went  for  one  doctor  and  his 
aunt  sent  him  for  Dr.  Harvle,  and  to  the 
tel^aph  office.  That  be  don't  remember 
what  time  his  mother  was  taken  sick. 
She  was  In  bed  when  he  went  for  Dr.  Har* 
vie,  and  to  the  telegraph  office  with  the 
dispatch.  That  his  father  was  at  home 
the  Monday  before  this,  but  at  this  time 
was  in  Milton.  Don't  remember  whether 
his  mother  was  sick  the  day  before  or  not. 
That  there  was  another  man  in  the  office 
with  Kinney  when  be  gave  him  the  dls- 
patch.  Upon  his  ralireet  examination^ 
says :  "  I  think  my  father  had  been  at  work 
in  Milton  18  or  14  months. " 

Albert  Ferklnson,  a  witness  for  plain- 
tiffs, testified :  "lam  11  years  old.  Lived 
in  Danville  all  my  life.  Went  to  the  tele- 
graph office  with  Alley  Thompson  Febru- 
ary lst,1888.  Kinney  was  receiving  a  mes- 
sage. Alley  told  him  he  wanted  to  send 
a  message  to  Milton.  Kinney  told  him 
to  wait  a  minute,  then  came  to  Alley.  Al- 
ley told  him  the  message,  and  asked  him 
when  he  would  send  it.  Kinney  said  'Right 
off.'  Alley  gave  him  26  cents.  There  was 
nothing  mure  said,  and  we  left.  Kinney 
said  It  was  between  10  and  U  o'clock." 
Upon  his  cross-aamlnation  says  he  has 
known  Thompson  about  8  years,  has  lived 
In  same  neighborhood,  and  has  moved 
away  from  there. 

T.J.  Thompson,  introduced  as  awltnesa 
in  his  own  behalf,  says :  **  I  tiilnk  I  left 
Danville  Monday  before  I  got  the  message. 
I  received  this  message:  *To  T.J. Thomp- 
son, Milton,  N.  C. :  Come  at  once,  moth- 
er Is  slek.  Allbt  Thompson/— 3d  day  ol 
February,  between  1  and  3  o'clock.  In 
consequence  of  the  message,  X  left  Mdton 
about  6  o'clock  by  rail.  Qot  home  at  8:80^ 
found  my  wife  in  bed  very  sick,  child  In 
bad  condition,  and  everything  tn  house  In 
terrible  disorder.  Found  a  colored  woman 
there.  My  wife  seemed  to  be  In  extreme 
agony.  As  soon  as  shesawme  began  cry- 
tug.  She  has  been  sick  off  and  on  wer 
sines  her  confinement.  Was  sick  In  bed 
four  weeks  then,  and  since  then  from  six 
days  to  ten  weeks  at  a  time.  She  was 
bealthy  before  that  time.  She  has  had  IS 
children.  The  child  died  6  or  6  days  after- 
wards. Fron)  appearances,  It  bled  to  death 
from  navel  cord.  Never  had  achlld  to  die 
same  way  before.  I  had  purchased  a  house 
and  lot  near  Milton.  After  I  got  papers 
fixed  up  I  conld  not  comply  with  tbe  con- 
tract, and  gave  It  up.  I  made  Milton  my 
home;  had  my  washing  done  there.  Am 
a  watchmaker.  Went  to  Milton  In  Octo- 
ber or  November  before  this,  and  am  still 
there. "  Upon  his  cross-examination  says 
he  was  In  Danville  on  Monday,  before  his 
wife  was  sick,  on  Wednesday.  That  he 
concluded  to  buy,  and  become  a  citizen  of 
Caswell  county,  N.  C.  in  December,  18N7, 
and  has  been  there  ever  since.  His  wife 
has  never  been  there.  That  he  does  not 
recollect  that  he  took  an  oath  in  May, 
1888,  that  he  was  a  citizen  and  resident  of 
Danville.  That  he  voted  In  4>anvlUe  in 
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the  BprlnK  of  1888  and  In  the  fall  of  1888. 
"1  wrote  letter  Bfaonrn  me,  publieibed  In 
Danville  Beffister  of  September  30. 1888.  I 
am  the  man  employed  to  keep  the  Danrllle 
clock  referred  to  In  tfaeletter.  This  1b  the 
letter  r^erred  to:  "Mr.  Editor:  I  see  by 

Sour  paper  ot  the  18th  an  error  I  would 
ke  yua  to  correct,  aa  I  know  yon  do  not 
wish  to  do  me  an  Injustice.  The  man  that 
U  eipployed  to  keep  the  Banrllle  town 
clock  regrnlated  Utu  In  Danville,  on  Gray 
street,  and  he  also  repaired  the  clock  on 
Monday  ,17tfa  Instant.  Some  boys  had  broke 
open  the  door  of  the  clock,  broke  one  of 
the  panes  of  slass,  and  had  been  fooUns 
with  the  regulator  of  said  clock.  1  hope 
the  police  may  set  hold  ot  those  mean 
boys,  and  give  them  a  scare.  There  is  a 
door  to  the  roof  of  the  court-house  I  kept 
locked  before  the  fire  alarm  was  placed  up 
there,  but  the  firedepartment  will  notkeep 
It  locked.  Tours,  respectfully,  T,  J. 
Thoupbon.  "  That  he  has  made  post  mor^ 
tern  examinations  of  some  of  bis  children, 
to  see  what  they  died  from.  Did  not  ex- 
■  amine  this  one.  Did  not  tell  Dr.  Martin  It 
<lled  like  the  others  had.  Dpon  his  redi- 
rect examination  plaintitto*  eounsd  pro- 

Eosed  to  ask  witness  If  he  had  been  with 
Is  wife  In  her  previous  confinements. 
(Defendants*  counsel  objected.  Objection 
overruled,  and  exceptions.)  Witness  an- 
swers :  "  I  was  present  with  my  wife  on 
nearly  every  occasion,  when  she  had  been 
delivered.  Had  a  doctor  every  time  but 
once*  when  It  was  over  before  the  doctor 
ffot  there.  I  delivered  her  myself.  1  had 
hired  a  carriage  in  Milton,  to  start  Imme- 
diately on  receiving  dispatch.  Did  not 
write,  because  I  heard  that  It  was  over. 
Saw  no  use  In  going  when  train  would 
carry  me  two  hours  later. " 

Mary  E.  Thompson,  Introduced  em  a 
witness  in  her  own  behalf,  testifies:  "I 
am  vrlfe  of  T.  J.  Thompson.  At  time 
I  sent  tele^am  was  complaining  right 
smart,  expecting  conflnement.  Ordered 
telegram  sent  about  10  o'clock.  Sent  it 
so  my  husband  would  come  home  quick. 
Had  a  difficult  lalior.  Was  in  labor  from 
eight  o'clock  till  12  o'clock  at  night.  Had 
12  children  beforethis.  **  Counsel  proposes 
to  ask  this  question  of  witness:  "State 
what  effect  the  failure  of  your  husband  to 
arrlvehad  uponyou."  (Defendant's coun- 
sel objects.  Objections  overruled,  and  ex- 
ceptions.) Witness  answers :  "Iwaswor- 
rled,  and  it  caused  me  tu  be  a  great  deal 
worse  than  1  would  have  been.  II  he  had 
been  there,  I  would  have  been  contented, 
and  would  not  have  had  such  long  suffer- 
ing. I  was  taken  about  R  o'clock.  About 
10  o'clock  the  pains  came  on  me.  I  sent 
the  dispatch,  and  felt  easier.  Thought  he 
would  get  there  in  two  hours  and  a  half. 
He  didn't  come;  then  I  got  uneasy  and 
worried ;  It  hurt  me  more  than  anything 
elHC.  1  tiien  sent  tor  doctors.  Could  not 
get  any.  Dr.  Day  came  about  dark.  I  was 
by  myself  all  day,  my  sister-in-law  there 
occasionally.  I  had  a  Uttte  child  a  .vear 
and  a  half  old,  which  needed  attention 
during  the  day,  and  1  had  to  attend  to  it. 
and  did  attend  to  it,  and  lifted  It  up  and  put 
it  down  several  times.  Afterthe  train  came, 
and  Thompson  did  not  come,  1  gave  np. 
Was  suffering  anything  but  death.  Asked 


the  doctor  what  made  tiie  child  so  long 
coming.  He  said  It  got  hung  somehow. 
Child  was  born  about  12  o'clock  at  night. 
From  the  anxiety  and  sutferiag,  and 
Thompson's  absence,  I  have  snttered  from 
that  day  to  this.  If  he  hud  been  there  it 
would  not  have  been  so.  I  did  not  have 
proper  attention;  have  suffered  In  lower 

Eartot  my  bowels  and  back  ever  since." 
pon  her  cross-examination  witness  says: 
"  Hare  been  married  22  years.  Qa ve  birth 
to  18  children  In  21  years.  Did  not  go  to 
bed  till  after  sent  my  little  boy  with  dis- 
patch. My  sister-in-law  lives  in  60  yanls. 
was  in  my  room  twice.  Mrs.  Watklns 
was  there  after  doctor  came.  Sent  for 
doctor  soon  as  my  son  came  back  from 
carrying  dispatch.  Had  no  negro  woman 
tilt  after  doctor  came:  had  arranged  to 
have  one,  but  she  did  nut  come.  Thought 
my  husband  would  get  there  about  half- 
past  eight.  My  anxiety  about  hlHabsenoe 
was  after  this.  Pains  got  more  severe, 
and  shorter  Intervals  between,  near  birth 
of  child.  Dr.  Day  said  he  had  to  turn  the 
child.  He  said  If  Thompnon  had  been 
there  I  would  not  bare  suttored  so,  be- 
cause would  not  have  had  the  anxiety. 
He  told  me  child  was  hung,  and  could  not 
be  bom  till  it  was  reversed.  Day  got  there 
about  5  o'clock ;  child  bom  about  13.  ** 

Eliza  Harris,  witness  for  plcUntlHs.  testi- 
fied: "I  was  with  Mrs.  Thompson  when 
confined,  and  about  seven  o'clock  Dr.  Day 
wasthere.  Said  hewondered  whyThomp- 
Bon  was  not  there.  Bald  If  Thompson  bad 
been  there  none  ot  the  occasion  would 
have  happened.  I  have  been  with  several 
women  In  labor.  Mrs.  Thompson  saffered 
more  than  any  one  I  ever  saw." 

The  defendant  introduced  as  a  witness 
T.  P.  Klnne,  who  testified:  "I  am  man- 
ager of  the  Western  Union  Tdesrapb  Com- 
pany in  Danville.  On  the  afternoon  of 
February  1st.  1888,  a  boy  casae  in ;  said  be 
wanted  to  send  a  telegram.  I  wrote  It 
for  him.  he  paid  me  25  cents,  and  went  out. 
My  recollection  Is  I  told  him  I  would  auid 
It  aa  soon  as  I  could,  as  wires  were  down. 
In  sending  a  message  to  Milton,  I  send  It 
to  Sutherlin  by  the  Western  Union,  and  It 
is  then  delivered  to  another  company.  I 
noted  the  tim»  ot  recdvlng  this  moHaags, 
and  have  the  original.  Tblslstbeortslnal: 

FoHD  No.  a. 

Xa^  WSSTBRN  UNION  TBLSaRAPH  COM- 
PANT. 

AU.  mueiass  taun  bt  tbib  ookpakt  au  scb- 

JEOT  TO  TH8  FOLLOVniTO  TiaMS: 

To  ffuard  against  mUtakss  or  delays  tha  sender 
of  a  message  should  order  it  REPEATED;  that  is, 
talegraphed  back  to  the  origiaating  oOoe  for  ooot- 
pariBOQ.  For  this  ooe  half  of  the  regular  rate  ia 
charged  in  addition.  It  ia  agreed  betweaa  tte 
sender  of  the  followiog  message  and  this  Company, 
that  said  Company  shall  not  be  liable  for  mistakes 
or  delays  in  tae  traasmission  or  delivery,  or  for 
non-delivery,  of  anv  dkrbpbatbd  measage,  whether 
happening  by  negugenoe  of  ito  servants  or  other- 
wise, beyond  the  amount  received  im  sending  the 
same ;  nor  for  mlstakea,  or  delajrs  In  the  traaaal^ 
sion  or  delivery,  or  for  non-delivery,  of  aay  as- 
PBATBD  message  beyond  fifty  times  the  anm  re- 
ceived for  sending  the  same,  nnleas  apeoiaUy  in- 
sured, nor  In  any  case  for  deiv*  arlaink  firaiB  nife» 
avoidable  Intei-ruption  in  the  woiUng  or  Its  linos, 
or  for  errors  in  cipher  or  obscure  measagea.  And 
this  Company,  Is  hereby  made  tbe  affent  of  Um 
•Mder,  without  UsbiUty,  to  foriraid  snx  i 
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over  tphe  11dm  of  any  other  Company  when  neoM- 
satTto  reach  its  deatination. 

Cor  recto  ess  in  the  traDBmiflsion  of  message  to 
aaj  point  on  the  linea  of  thU  Compaoy  oaa  be 
IK8UBSD  hj  ooDtract  la  writing,  Btating  agreed 
amount  of  rislE,  and  paTmeot  of  premium  thereon 
«t  the  following  rate*.  In  addlUoit  to  the  nraal 
charge  for  repeated  metsagea,  Ttx:  one  per  oeat. 
for  uaj  distance  notezoeeding  1,000  miles,  and  two 
per  cent,  for  anj  greater  distance.  No  employe  of 
the  Company,  Is  antborixed  to  vary  the  foregoing. 

Ko  responaibUlt^  r^^arding  messages  attaones  to 
this  Company  onUl  the  same  are  presented  and  ao- 
oepted  at  one  of  Ita  transmitting  offices;  and  if  a 
message  Is  sent  to  sooh  offlce  m  one  of  the  Com- 
pany's messengers*  he  acts  for  that  purpose  as  the 
agent  of  the  snider. 

Mesaaffes  will  be  delivered  free  within  the  es- 
tablished free  delivery  limits  of  the  terminal  of- 
floe.  For  delivery  at  a  greater  distance,  a  spedal 
eharve  will  be  made  to  cover  the  cost  of  saoh  de- 
livery. 

The  oompany  will  not  be  liable  for  damages  in 
any  eaaawlieretheolaUn  Isnot  wesented  In  writ- 
ing, within  rizty  days  after  sending  the  message. 

gORVIW  GRKBK,  freaiflflBt. 

THO&  T.  ECKKBT,  QenaEal  Managw. 


Aeoeiwr*s  JTo. 

TtmeFOed. 

Check. 

4:10  F. 

6  pd.  a&. 

Send  lAe  /oUowfnff  jms-") 
rniaei  ndii^ot  to  tke  above  i\l 

terma,  wMA  are  hereby   188S 

agreedto. 

To  T.  J.  Thompson, 

Milton, N.  at 
Gome  at  onoe^  mother  Is  dtik. 

Alley  Thompsoh. 

QT'BBAD  THE  NOTICE  AND  AQREEMBNT 
AT  THE  TOP.^ 

On  the  batA  ot  this  Is  Written, '  Wire  tronUe.* 

—It  la  marked  4 : 10  p.  u..  Feb.  let.  1888.  I 
tried  to  trannmlt  It;  conid  nut;  wires 
were  In  tropble.  Don't  know  whether  It 
was  relieved  that  day  or  not.  I  tried  np 
to  12  o'clock  next  day  to  ss*>t  It  atl,  and 
coald  not.  Did  get  it  off  at  12:25  on  Feb. 
2d.  It  wag  the  first  messase  sent  alter 
the  wires  were  fixed.  The  rraaon  I  think 
this  message  waa  gtven  in  the  afternoon  is 
that  1  took  it  myself,  and  I  do  this  only 
when  1  have  no  one  to  help  me,  which  u 
In  the  afternoon.  Wires  sometimes  be- 
came entangled  by  the  wind  and  storms, 
and  will  nut  work  for  a  time,  and  before 
the  placets  found  the  wire  from  somecause 
becomes  relieved.  The  company  cannot 
provide  against  accidents  of  this  kind  to 
the  wires.  This  was  an  nnrroeated  mea- 
safve;  wassent  as  soonaacould  be. "  Book 
of  the  fineman  shown  witness,  and  entry 
read  as  follows:  "Feb.  1,  1888,  north  for 
ground  on  No.  5,  found  nothing  cameO. 
K.atSutherlln.  S.D.F.— X  "  Dponcross- 
examlnation  witness  says  he  cuuld  not 
bave  sent  the  dispatch  to  Klchmond  or 
'Washington  and  gotten  it  to  Sntherlla. 
Don't  remember  trying  to  get  it  to  Rich- 
mond. The  trouble  was  with  the  Rlcb- 
fnond  wire.  Same  wire  ran  from  there  to 
Sutberlln  that  did  from  Danville.  Did  not 
try  to  send  dispatch  by  any  train;  have 
no  way  to  send  them  by  the  trains.  The 
linemlAD  brought  book  to  him  Just  as  It  Is. 
"  O.  K. "  means  "  all  right.  **  Upon  his  re- 
directexamtnatlonsays  hesaw  Thompson 
mondngof  8d  February.  Told  him  the 


message  was  not  sent  because  the  wires 
were  In  trouble. 

Dr.  Day,  a  witness  for  defendant,  testi- 
fled:  **I  am  a  physician.  Was  present  at 
birth  of  Mrs.  Thompson's  child,  February 
Ut,  1888.  Wmt  there  about  ^bt  o'clock. 
She  was  In  labor.  I  examined  her,  fonnd 
womb  fully  dilated ;  was  a  wrong  presen- 
tation of  the  child;  the  large  way  of  the 
head  of  the  child  was  across  the  pelvis.  In- 
stead of  being  as  It  should  have  been,  lor 
a  proper  presentation.  After  a  while  I 
succeeded  In  changing  the  position  of  the 
child,  and  the  pains  went  on  and  child  was 
bom  without  further  troable.  It  was  not 
a  premature  or  nnnatnral  birth  In  any 
way.  I  stayed  there,  saw  the  navel  fixed 
up,  and  left.  Nothing  nnnsnal  in  the  con- 
dlrion  of  Mrs.  Thompson  when  I  got  tht  re ; 
the  womb  wan  acting  violently.  The 
wrong  presentation  caused  the  prolonged 
labor.  I  never  told  anybody  Thompson's 
absence  was  the  cause  of  the  trouble.  It 
was  not  the  cause,  the  wrong  presentation 
was  the  cause.  Think  1  left  by  9%  o'clock. 
My  wife  had  not  gone  to  bed  when  I  got 
home.  The  child  was  bom  in  a  half  or 
three-fourths  of  an  hour  after  I  changed 
the  position.  I  changed  It  with  my  hands, 
— did  not  use  Instruments.  I  stayed  long 
enough  to  see  nothing  was  going  wrung 
with  Mrs.  Thompson.  Thompson  came 
lor  me  to  see  the  cbUd  after  this,  and  1  de- 
clined, as  I  had  been  attending  a  case  of 
scariet  fever,  and  so  told  him.  Last  June 
Thompson  came  to  my  office,  and  handed 
me  a  dncnraentto  read.  I  toldhim  I  could 
not  testify  to  any  such  thing,  and  he  hail 
better  drop  it,  as  the  company  would  get 
bold  of  It.  and  bave  me  for  a  witness.  He 
then  asked  me  to  say  nothing  about  it.  I 
think  the  complaint  In  this  case  is  the  one 
I  read.  I  did  not  tell  any  parties  Thomp- 
son's absence  caused  the  trouble.  It  did 
not  cau0e  It."  Upon  his  cross-examina- 
tion witness  testifies:  "The  first  I  knew 
of  being  a  witness  In  this  case,  Mr.  Berice- 
ley  sent  for  me,  as  I  supposed  to  tell  him 
something  about  a  railroad  case,  when  he 
began  asking  me  about  this  case;  that  Is 
how  I  came  to  be  a  witness.  If  a  doctor 
bad  been  with  Mrs.  Thompson  sooner,  and 
the  position  of  thechild  changed,  the  labor 
would  have  been  shorter.  Mrs.  Thompson 
had  been  in  labor  some  time  when  1  got 
there.  Mental  excitement  has  no  effect  on 
labdr  pains,— In  some  cases  may  hasten 
them,  and  In  others  delay  them. " 

Dr.  Martin,  a  witness  for  defendant,  tes- 
tified :  **!  reside  In  Danville,  and  practice 
medicine.  Was  sent  for  to  see  the  child  of 
Mrs.  Thompson  bom  February  lut,  1888. 
It  was  then  some  days  old.  The  mother 
said  it  had  been  bleeding  at  the  navel.  I 
took  off  the  compress;  found  the  bleeding 
had  stopped.  I  put  on  another  compress, 
and  left.  1  was  notasked  to  see  the  moth- 
er; heard  nothing  of  her  being  sick  while  I 
was  there.  Thompson  came  to  my  office 
after  death  of  the  child ;  told  me  It  was 
dead;  said  he  bad  lost  one  ortwo  children 
from  some  congenital  trouble  with  Intes- 
tines, and  he  thought  there  was  something 
of  the  kind  the  matter  with  this  child,  as 
It  bad  no  operation  from  Its  bowels.  Said 
nothing  about  its  dying  from  neglect.  I 
think  It  likely  It  died  from  nmblUcal  IwmoF> 
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rhage.  **  Upon  croas-exaralnation  he  says : 
"  Whether  the  pressure  of  the  child's  head 
ajcaltist  the  pelvis  woald  decrease  the 
child's  chanceof  Uvlnfcwould  depend  upon 
the  duration  and  extent  of  the  preesare. " 

J.  E.  Robertson,  witness  for  the  defend- 
ant, says :  "  I  am  the  agent  of  the  Btch- 
mond  and  DanTllle  Railroad  Company  at 
Milton.  I  recelTad  a  dlspateh  for  Thomp- 
son between  1  and  3  o'clock,  Febmaty  2d. 
1888,— tt  was  20  minates  past  one.  I 
marked  on  messa^  day  and  time  of  day  It 
was  received  by  me.  I  delivered  It  to  him 
In  ten  minutes.  The  telegraph  line  from 
Milton  to  Sutberlln  helunKS  to  the  Rich- 
mond and  Danville  Railroad  Company,  I 
think.  The  railroad  compny  employs  me. 
I  saw  Thompson  In  Milton  an  bonr  after 
he  bad  read  themessage.  Thecarsat  that 
time  left  Milton  tor  Sntherlin  and  Dianvllle 
at  6:20  A.  u.  and  0  p.  m,,  reach  Danville 
about  7:25  A. u. and  8  P.  M.  Itwas  i%  or6 
hours  from  time  Thompson  got  the  m^ 
sage  until  the  train  left.  It  Is  thirteen 
miles  from  Milton  to  Danville  dirt  road. 
Can  go  It  In  2U  or  8  hours.  I  think  I  sent 
a  dispatch  to  Dan  vUle  February  let ;  that 
is.  I  sent  it  to  Sutherlln,  and  got  the  an- 
swer O.  K.  to  it."  Upon  cross-examina- 
tion witness  says:  "'O.  K. 'meant  thedls- 
patch  sent  by  me  was  received  at  Suther^ 
Un,  not  that  the  wire  la  all  right  to  Dan- 
Tllle.  We  have  sign  of  tbe  Western  Union 
Company  over  office  at  Milton.  I  recei  ve 
money  tor  sending  and  receiving  messages, 
and  pay  it  over  to  the  treasurer  of  the 
Western  Union  Telegraph  Company. " 
Upon  redirect  examination  says :  **  I 
don't  know  of  my  own  knowledge  who 
telegraph  line  from  Milton  to  Sutberlln  be- 
longs to.  The  railroad  company  employs 
me ;  telegraph  company  pay  me  nothing. 
I  send  money  collected  from  telegrams  as 
tbe  railroad  company  tell  me. " 

E.  B..Wltbers,  a  witness  for  d^endant, 
testified :  "  I  am  alawyer;  live  Id  Danville. 
I  was  at  an  election  beld  there  May  24th, 
1888.  T.  J.  Thompson  presented  himself 
at  the  polls  to  vote,  and  was  sworn  by 
one  of  the  judges,  qualified  under  the  laws 
of  Virginia  to  administer  the  oath.  Ue 
swore  in  my  presence  that  he  was  then  a 
citizen  of  Vlrgflnla,  and  entitled  to  vote  at 
that  election.  The  laws  of  Virginia  re- 
quire that  a  man  sball  have  been  a  resi- 
dent of  the  state  twelve  taontbs  before  he 
can  vote. " 

T.  J.  Thompson,  being  recalled  in  his 
own  behalf,  testifies:  "I  asked  Kinney 
why  the  meesagewasnot  sent.  He  tnmed 
off.  went  to  his  desk,  gave  me  no  satisfac- 
tion. I  inquired  at  Sntherlin,  was  told  it 
was  neglect  of  the  office  In  Danville. " 

The  plaintiff  Introducd,  without  objec- 
tion from  defendants,  the  deposition  of 
Mrs.  S.  P.  Watktns,  which  was  substan- 
tlallyas  folio wb.  On  examination  in  chief 
says,  (she  lives  in  Danville : )  "  Known  Mrs. 
Thompson  two  years.  Was  pment  at 
birth  of  child.  Don't  remember  the  day. 
Dr.  Robinson  was  present  short  time.  Dr. 
Day,  Mrs.  Hudson,  and  Judy  Price.  Went 
there  about  sundown.  Remained  till  after 
midnight.  Mrs.  Thompson  had  been  in 
labor  some  time  when  I  got  there, — don't 
know  how  long.  Have  been  present  In 
five  cases  of  labor,  Including  Mrs.  Thomp- 


son. Had  six  children  myseV.  Mrs. 
Thompson's  husband  was  not  there.  Mrs. 
Thompson  had  a  protracted  and  painful 
labor;  don't  know  the  cause.  I  ttaouj^ht 
it  was  because  she  lifted  her  little  girl,  one 
and  a  half  years  old,  in  and  out  of  the  bnd 
several  times,  and  did  not  have  a  phyrtcian 
soon  enongb.  She  aenned  tobeveiy  mnch 
worried  and  exhausted  from  bavlng^  so 
much  to  do.  Seemed  to  be  worried  be- 
cause her  husband  was  not  there,  to  get 
her  a  pbr^Iclan,  or  be  with  her  during  her 
confinement.  Don't  remember  what  Dr. 
Day  said.  He  asked  for  ^r.  Thompson. 
Seemed  to  think  it  strange  and  remiss  in 
him  not  to  be  th««,  and  worried  because 
he  was  not  thei-e.  Dr.  Day  aatd  Mrs. 
Thompson's  nervousness  was  canaed  by 
her  husband's  absence.  Do  not  remember 
hearing  him  say  It  cansed  the  protracted 
labor,  but  he  left  that  Impression  on  my 
mind  from  what  he  said.  I  remember  be 
told  me  in  answer  to  a  question,  her  pain 
and  long  labor  was  because  the  child  bad 
gotten  hung  somehow,  and  be  had  great 
iTonble  In  getting  it  moved.  From  my 
own  experience,  T  thought  it  waa  cansed 
by  her  lifting  her  child  after  she  waa  taken 
In  labor,  and  not  having  any  one  with 
her.  She  had  a  greatdeal  to  do  she  ought 
not  to  have  done."  When  witness  got 
there  nobody  in  room  but  the  two  physi- 
cians. Upon  crosH-examlnatlon  wltneas 
stated  *.  She  was  36  years  old.  That  M  ra. 
Thompson  had  fire  children  beeidea  the 
one  bom  at  the  time  mentioned.  That 
witness  lived  in  calling  distance  of  her. 
That  nurse  came  about  20  mlnntea  afto' 
witness  did.  That  Mrs.  Thompson  waa  In 
laborabout  three  hours  after  she  got  there. 
Don't  know  how  long  sbe  had  been  in 
labor  when  witness  got  there,  bat  thinks 
she  was  in  labor  at  11  o'clock  In  the  day; 
passed  the  house  and  beard  her  groanln^- 
That  Dr.  Day  delivered  the  child.  That 
Mrs.  Thompson  Is  not  a  delicate  woman; 
does  a  heap  of  hard  work.  That  Dr.  Mar- 
tin was  there  two  days  before  the  child 
died.  That  she  thinks  if  Mrs.  Thompson 
had  not  lifted  the  child  after  labor  com- 
menced, and  It  had  been  a  right  prsnnta- 
tlon  of  child,  the  dlfflcnlty  inbirth  of  child 
and  paAn  and  suffering  of  Mrs.  Thompaon 
would  have  been  greatly  lessened.  'That 
Mrs.  Thompson  had  two  sous,  one  10  or  13 
years  old,  another  a  year  or  two  yonns^. 
who  could  have  gone  on  errands.  One  of 
them  had  been  on  errands  that  day,  most 
of  the  day.  That  she  thinks  Mrs.  Thomp- 
son had  been  sadly  neglected,  bad  beoa  by 
herself  all  day.  That  tbe  birth  was  not 
premature.  That  on  the  evening  child 
was  bom  Mrs.  Thompson's  sister  told  her 
she  had  telegraphed  for  Mr.  Thompson 
about  11  o'clock. 

Upon  the  close  of  the  evidence,  defwid- 
ant's  counsel  moved  to  nonsuit  the  plain- 
tiff on  tbe  evidence,  as  be  was  a  citiJcra  of 
Vlr^nla,  and  could  not  maintain  thia  suit 
In  this  state.  The  motion  was  nfused, 
and  defendant  excepted. 

Strong,  Gray  A  Stamps,  for  appelant. 
John  W.  Grabaniy  N,  E.  H^aderaoa^  Str^ 
born  &  WarUck,  for  appellees. 

Atery,  J.,  {after  stating  tbe  Zketa  aa 
above.)   Tbe  asslgnment^ol  emu*,  pradi> 
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cated  npon  the  poslUon  that  the  court 
misdirected  the  Jury  In  the  fifth  para^aph 
of  the  charge  ddlvered,  and  erred  la  refus- 
iDff  to  substitute  that  asked,  or  any  other 
specific  Instruction  upon  the  same  subject, 
mustbeaustalned.  Theerroneousproposi, 
tion  Is  as  follows :  "Upon  the  thlra  iBsue- 
tr  the  jury  believe  from  the  evidence  that 
the  wrongs  and  Injuries  complained  of  are 
the  direct  and  proximate  result  of  the  neg- 
ligence of  the  defendant  company— that 
they  followed  as  a  natural  consequence  of 
the  nef^lgenceof  said  company— then  tb^y 
muBt  aiu9wer  third  issue,  *Yes.'  Bat  11 
they  believe  that  said  wrongs  and  Injuries 
were  produced  by  any  cause  whatsover 
other  than  the  negHgence  of  said  defend- 
ant company,  then  they  must  answersald 
third  Issue.  'No.'"  The  defendant  had 
'submitted  a  prayer  for  Instruction,  In 
which  the  Judge  was  requested,  In  sub- 
stance .  to  tell  the  Jury  that  mental  suffer- 
ing;, "unless  prodacttve  of  special  damages, 
or  resulting  from  personal  Injury,  is  not 
alone  a  sntBciant  ground  upon  which  to 
maintain  an  action  for  damages;  and  If 
they  believed  from  the  evidence  that  men- 
tal anguish  and  suffering  are  the  only 
sroands  for  damages  In  this  action,  ** 
should  find  the  third  Issue  for  lAe  deloid- 
ant.  The  defendant  contended,  in  ^fect, 
that  in  any  view  of  the  testimony  the 
plaintiffs  could  not  recover  damages  for 
mental  anguish,  unless  accompanied  by  In- 
Jury  to  the  person,  property,  or  name  of 
the  ftme  plaintiff,  and.  whether  we  concur 
in  the  correctness  of  the  view  of  the  law 
embraced  In  the  request  for  instruction  or 
not.  It  Is  evident  that  his  honor  was  In  er- 
ror In  reusing  to  give  the  Jury  the  benefit 
of  his  opinion  of  the  law  one  way  or  the 
other.  Instead  of  leaving  them  tu  grope 
In  the  dark.  In  the  effort  to  ascertain  what 
were  proximate  or  remote  causes  ot  inju- 
ries In  the  application  of  the  law  to  the 
facts  In  this  particular  case,  he  should 
have  told  them.  In  response  to  the  prayer 
of  the  defendant,  if  not  ot  his  own  motion, 
whether  they  would  be  at  liberty  to  give 
the  plaintiffs  damage  tor  mental  suftertng, 
onaccompanled  by  any  other  injury,  or 
whether,  if  damage  could  not  be  assessed 
for  that  cause  alone,  the  testimony  tend- 
ed to  show  any  concomitant  wrong  to  the 
person,  that  would  warrant  the  Jury  In 
considering  with  it  the  agony  of  mind  of 
which  the  fyme  plaintiff  complained.  It 
was  the  duty  of  the  court  also  to  tell  the 
Jury  whether,  if  the  bodliypaln  endured  by 
the  feme  plaintiff  at  the  time,  or  her  bad 
health  after  her  confinement,  were  conse- 
quent upon  her  husband's  failure  to  re- 
ceive the  messaf^e  and  return  home  imme- 
diately, the  neglisence  of  the  agents  of  the 
defendant  was  the  proximate  cause,  or 
whether  It  was  too  remote  to  sustain  the 
action. 

In  the  third  paragraph  of  thelnstructlon 
j:lven,  the  Jury  were  told  that  in  any  event 
the  plaintiffs  wereeiititledto  recover  nom- 
inal damages,  to-wlt,  the  cost  of  sending 
the  message;  and  though, as  an  independ- 
ent proposition,  the  Judge  subBequently 
Instructed  them  that,  If  they  should  find 
that  the  defendant's  agent  was  prevented, 
t>y  the  obstruction  of  its  line  due  to  causes 
be7<Hid  Its  control,  from  sending  the 
T.ll8.B.no.3--18 


sage  promptly,  they  should  respond  "No" 
to  the  second  tssne,  still  theright  to  recov- 
er even  nominal  damage  should  have  beoi 
left  to  depend  upon  proof  of  n^ligence  on 
the  partol  the  defraidant  asa  prerequisite. 
The  failure  to  qualify  the  former  proposi- 
tion, which  was  in  confilct  with  liiat  sub- 
sequently submitted,  wascalculated  to  con- 
fuse the  Jury. 

It  is  not  necessary  to  pass  upon  the  oth- 
er exceptions, nor  to  decide  tlie  Interesting 
questlOD,  involving  the  measure  of  dam- 
ages, that  has  been  discussed  by  counsel, 
and  wbich  would  have  been  raised  by  more 
specific  ln0tructlon.  TheTs  was  error,  for 
which  a  new  trial  will  be  granted. 


Tbomson  v.  Smith  et  al, 

iSvprmae  Cowrt  of  North  Carolina.  April  81, 

1890.) 

UiWUBD  Wohbh — Charqb  on  Sipautb  Bstatk. 

A  married  woman  caonot  bind  her  statutory 
separate  real  estate  by  any  undertaking  in  ihe 
nature  of  a  oontraat  without  privy  ezamluatlon, 
though  the  ooDtract  oontaln  an  expreu  charge,  and 
be  executed  with  the  written  consent  of  her  ha^ 
band,  and  for  a  beneficial  consideration.  Follow- 
ing Farthing  T.  Shields,  10  S.  E.  Rep.  S98. 

Appeal  from  superior  court,  Mecklen- 
burg county;  Connor,  Judge. 

Barwell  A  Walker  Jot  a.ppelixata.  Hugh 
W.  Uarria,  for  appellee. 

Shephsbd,  J.  The  object  ot  this  action 
is  to  charge  the  statutory  separate  real 
estate  of  the  feme  defendant  by  reason  of 
an  undertaking  in  the  nature  ut  an  execu- 
tory contract  executed  by  her  with  the 
written  eoiuent  of  her  husband.  The 
writing  expressly  charges  the  s^arate  es- 
tate, and  this  would  undoubtedly  be  good 
as  to  her  statutory  separate  personal  es- 
tate, even  without  any  "beneficial  consid- 
eration."  Flanm  v.  Wallace,  103  N.  C.  296, 
9  S.  E.  Rep.  667.  But,  as  the  complaint 
alleges  that  the  &iiie  defendant  haa  only 
real  estate,  the  ease  falUi  within  the  decis- 
ion of  Farthing  v.  Shields,  10  6.  £.  Bep. 
998,  (decided  at  this  term,)  in  which  It 
Is  held  that,  even  where  there  Is  a  bsnefl- 
dal  consideration  and  an  express  charge, 
a  married  woman  cannot  bind  her  statu- 
tory separate  real  estate  by  any  undertak- 
ing in  the  nature  of  a  contract,  without 
privy  examination.  This  ruling  renders 
it  unnecessary  lor  as  to  discuss  the  asver- 
al  views  presented  by  the  plalntlH's  coun- 
sel In  his  very  able  and  elaborate  brM. 
Reversed. 


McMillan  t.  Oambill. 

(Supreme  Couirt  <^  North  Carolina.  April  10, 
1890.) 

Ohamt  bt  Stats— Colob  or  Tria 
1.  A  grant  by  the  state,  of  land  described  as 
lyinff  In  a  certain  count;,  after  the  formation  ot 
toe  latter  from  another  count;,  but  based  on  a  sur- 
vey and  entry  made  previously  thereto  on  a  war- 
rant Issued  from  the  entry-taker's  ofBce  of  the  old 
county,  is  not,  for  that  reason,  invalid. 

3.  A  deed  made  by  the  administrator  of  the  de- 


ceased owner  of  land,  and  pnrportiog  to  pass  the 
is  coIot  of  title  on  which  to  base  aolaim  by  i 


r  ad- 


fee, 

vene  pusBussiiiii- 

8.  Aa  ot^eotira  that  there  was  not  ■olllolBnt 
evidenoe  to  go  to  the  Jury  on  a  oertalu  lasne  can- 
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not  be  raised  for  the  flnt  time  on  appeal,  where 
the  trial  court  waa  not  putoa  notice  to  transmit  all 
the  eridenoe  heaxiog  oa  that  issue.  McKltmon  t. 
Horrison,  10  S.  B.  Bap.  618,  followed. 

This  was  a  civil  action  tor  recovery  ot 
land,  tried  before  Clare,  J.,  and  a  Jury,  at 
tall  term,  1S88,  of  Ashe  superior  court. 
Plain  till  introduced  In  support  of  bis  title, 
and  to  show  title  out  of  the  state,  a  grant 
from  the  state  to  Martin  Oamblll  for  900 
acres  of  land  In  WlIkeB  county,  entered  in 
1798,  surveyed  in  1799,  and  granted  in  Jan- 
uary, 1801,  which  said  grant  described  the 
land  (following  the  description  intheentry 
and  survey)  as  lying  In  Wilkes  county, 
from  which  Ashe  was  formed  In  ISOO.  It 
was  in  proof  that  said  land  covered  the 
ioDDff  2d 'guo  within  its  boundaries.  Thed^ 
fondant  asked  the  conrt  to  exclude  the 
grant  as  void.  This  was  refused,  and  de- 
fendant excepted.  Flalntltr  then  intro- 
duced a  deed  from  Martin  Oam  bill's  ad- 
ministrator to  plaintiff's  father,  James  Mc- 
Millan, in  1814,  for  the  land  in  controversy. 
The  plaintiff  Introduced  evidence  that  his 
.father  and  himself  had  been  In  sole  and 
exclusive  possession  of  said  land  under 
said  deed  at  leavt  26  or  85  years,  within 
knowledge  ot  witnesses  still  living.  The 
defendant  Introduced  evidence  that  one 
Pugh,  claiming  to  have  bought  orally  the 
land  from  plaintiff's  father,  and  being  in 
posswion  of  it,  had  submitted  his  claim 
and  defendant's  verbally  to  arbltraUon, 
and,  it  being  awarded  to  defendant,  Pngh 
had  surrendered  posseaslon  to  defendant, 
who  still  holds  it.  No  written  instrument 
was  offered  to  show  title  in  Pugh,  and  de- 
fendant did  not  claim  his  possession  was 
protected  or  ripened  by  lapse  ot  time.  It 
waa  admitted  that  plalntllt  and  defendant 
were  both  grandchildren  and  heirs  at  law 

Martin  GamblU.  The  defendant  asked 
the  court  to  ebai^  that  the  deed  made  by 
Martin  Qamblll's  administrator  was  void, 
and  that  plaintiff  and  defendant  were  ten- 
aats  in  common,  and  plaintiff  could  not 
recover,  and  U  Pngh  bought  verbally  from 
plaintlfTs  father  defendant  was  entltied  to 
a  notice  to  quit.  The  court  totd  the  Jury 
that  the  deed  of  Martin  Oambiirs  admin- 
istrator was  color  of  title,  and  that  tf  the 
plaintiff,  and  those  under  whom  he 
claimed,  had  held  the  land  solely,  exclu- 
sively, and  adversely  to  all  others  for  more 
than  20  years  consecutively.  It  would  pro- 
tect them  against  the  claim  ot  tenants 
in  common,  there  being  no  suspension  of 
statute  by  recMon  of  coverture  or  Infancy 
shown ;  that,  in  makingout  the 20  years, 
the  time  between  Mi^  20. 1681,  and  Janu- 
ary 1 , 1870,  was  not  to  be  counted ;  that,  It 
plaintiffs  had  acquired  title  by  20  years' 
consecutive  possession,  it  could  only  be  dl- 
vwited  by  20  years'  adverse  possession  by 
defendant,  or  by  7  years'  posseeeion  under 
color  ot  titie.  Exception  by  defendant. 
Verdict  for  plaintiff;  Judgment;  api^ealby 
defendant. 

T.  F.  Darldaon  and  W.  C.  Fielda,  for  ap- 
pellant. J.  M.  Holding,  for  respondent. 

Avert.  J.,  {after  st&ting  the  facta.)  The 
formation  ot  the  county  of  Ashe  in  the 
year  1800  did  not  destroy  the  validity  of 
an  entry  covering  land  within  the  bound- 
aries ot  said  coanl7,  but  mihde  In  the  en- 


try-taker's office  ot  Wilkes  county  in  1798, 
and  surveyed  by  virtue  of  a  warrant  issu- 
ing from  said  office  in  1799 ;  nor  is  a  grant 
that  issued  for  saJd  land  upon  said  survey 
and  entry  in  January,  1801,  void.  The 
grant  was  admissible,  and  was  sufficient, 
if  located  so  as  to  include  within  its 
boundaries  thedlsputed  land,  (as  to  which 
there  was  no  controversy,)  to  show  the 
titie  out  of  the  state. 

His  honor  refused  to  charge  thelnnrthat 
a  deed  made  by  the  administrator  m  Mai^ 
tin  Gambillwas  void  for  all  purposes,  and 
upon  his  refusal  rests  the  only  remaining 
exception.  Being  a  deed  in  form,  it  pur- 
ported to  pass  the  fee,  and  was  unques- 
tionably color  of  titie.  Ellington  v.  El- 
lington, 108  N.  G.  64^  S.  E.Rep.aoS;  Avent 

Arrington,  10  S.  E.  Bep.  991.  The  jury 
were  properly  Instructed  that,  though  it 
was  shown  that  the  state  had  Issued  a 
grant  to  Martin  Gamblll  for  the  land  in 
controversy,  theplaintlft  musthavesbown 
continuous  adverse  possession  exclusive 
of  the  time  elapsing  between  May  20. 1H61, 
and  January  1, 1870,  under  thd  deed  from 
the  administrator.  In  order  to  entltie  him 
to  recover  the  land  against  the  defendant, 
who  was  tenant  In  common  with  him. 
Page  V.  Branch,  07  N.  C.  97, 1  S.  E.  Rep.  625 ; 
Breden  v,  McLaurin,  98  N.  C.  307,  4  S.  E. 
Bep.  136.  The  exception  raises  only  the 
question  whether  the  deed  was  available 
as  colorof  titie  to  ripen  the  plaintiff's  pos- 
session, if  Instituted,  open,  continaous. 
and  adverse  tor  20  years. 

His  honor  was  not  put  on  notice  to  send 
up  all  of  the  testimony  bearing  upon  the 
length  of  the  occupancy  by  plaintiff  under 
hlH  deed,  and  the  defendant  will  not  be 
allowed,  under  the  rules,  and  the  con- 
stroction  given  to  the  law  by  this  court, 
to  raise  thequestion  here  for  theflrsttime, 
that  there  waa  not  sufficient  evidence  to 
go  to  the  Jury  to  prove  such  posseseton. 
McKlnnon  v.  Morrison.  104  N.  C.  854,  10  3. 
£.  R^.  S18.  There  Is  no  wror.  Affirmed. 


McEachin  et  al.  v.  Stewart  et  a/. 

(Supreme  Court  of  North  Carolina.  March  SI, 
1890.) 

BtJUITT— CORBTBDCTIVa  TrOBT. 

A  oomplalut  alle^d  that  the  oourt,  having 
otmtrol  of  money  of  plaintifFa,  ordered  defendant 
to  invest  it  Id  some  sue  securities;  thatdefendaat 
fraudulently,  and  for  his  own  benefit,  lent  the 
money  to  hla  brother,  taking  a  third  mortgage  on 
land  as  security ;  thatdefendantbadasecominort' 
gage  on  the  same  land  to  seoure  a  debt  due  him, 
and  used  plslntitTs'  money  to  dtacharse  Id  large 
part  the  flrst  mort)^^  debt  Id  favor  ofht&secoDd 
mortgage;  that  afterwards  he  foreclosed  lis  own 
mortgaf;e,  and  parobased  the  laDd,  at  foreclosure 
sale,  at  a  price  much  less  than  sutHdenttopay  his 
own  mortn^  debt ;  and  that  the  mort^r^or  was  io- 
•olvent.  Ssld,  that  the  facta  averred  were  sultt- 
oient  to  eatablish  s  right  to  charge  the  Imod  with 
plaintiffs*  money. 

Appeal  from  superior  court,  Richmond 
county;  Suifp,  Judge. 

T.  A.  McNeill,  for  plalntilfs.  J.  D.  Sb»  w 
and  Burweli  &  Walker,  for  defendants. 

Merrimon,  C.  J.  In  a  special  proceecling 
lately  pending  In  the  superior  court  of  the 
county  of  Richmond,  brought  to  compel 
partition  of  the  lands  therein  specified 
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the  court,  aniODg  other  things,  adjudged 
that  a  certain  fund  of  f 500  belonged  to  the 
plalntifla,  und  directed  that  the  aame  be 
safely  Invested  for  th^r  benefit,  as  all^d 
and  explained  In  the  coniplEdnt  in  this  ac- 
tion, the  material  parts  Whereof  are  asfol- 
lows: 

"  The  plain  tttre,  complaining  of  the  def  end- 
antB.  allege:  (1)  That  the  plaintiff  M.  A. 
McEachtn  is  the  mother  ol  the  other  plain- 
tiffs, except  John  B.  McNeill,  who  Intermar- 
ried with  his  co-plalntlff,  Sallle  F.,  dangh- 
ter  of  plaintiff  M .  A.,  before  thecommence- 
ment  of  this  action.  •  •  •  (3)  That  on 
acconnt  of  the  interest  of  said  Margaret 
A.  McEachln  In  said  land, It  being  a  Ufe-ea- 
tate,  and  on  account  of  the  Interest  of  her 
children  thereln^her  co-plalntltrs  In  this  suit, 
their  interest  being  In  fee  alter  the  falling 
in  of  the  life-estate,  such  proceedings  were 
thereupon  had  In  said  partition  suit  Instt- 
tnted  In  the  superior  court  of  Richmond 
connty  as  aforesaid,  and  entitled  as  afore- 
said, asthat  at  the  springterm,  1878,  of  the 
superior  court  of  Richmond  connty,  an  or- 
der was  made  directing  Dugald  Stewart, 
who  was  then  clerk  of  the  Bai>erior  court 
of  Richmond  county,  and  defoidant  herein, 
to  invest  said  sum  of  firs  hundred  dollars, 
as  follows:  •  •  •  And  whereas,  the 
said  sum  of  fire  hundred  dollars,  so 
charged  for  equality  of  partition,  has  been 
paid  Into  the  hands  of  Dugald  Stewart, 
clerk  of  the  superior  court  for  Richmond 
connty,  it  Is  thereforeordered  by  the  court 
that  the  said  Dugald  Stewart,  clerk  of  the 
superior  court,  invest  either  in  real  estate 
or  United  States  bonds  said  sum  in  some 
safe  securities,  and  receive  and  pay  over 
the  Interest  annuallyto  the  said  Margaret 
Ann  McEachln  during  her  life,  and  after 
ber  death  to  such  of  her  children  as 
maybe  living  at  the  time  of  her  death. 
All  orders  heretofore  made  In  reference  to 
the  investment  of  this  fund  In  conflict  with 
this  order  are  hereby  revoked.  •  •  • 
(4)  That  by  ^rtue  of  and  under  said  order 
said  defendant  Dngald  Stewart,  then  clerk 
of  the  superior  court  of  Richmond  county, 
Invested  said  sum  of  five  fanndred  dollars 
Id  a  mortgage  on  lands  set  out  therein, 
situate  in  Richmond  county,  North  Caro- 
lina, the  mortgagor  therein,  A.  S1«wart, 
1>elng  a  brother  of  said  defendant  Dugald 
Stewart,  a  copy  of  which  mortgage  deed, 
marked  *  ExhIbltB,'  la  hereto  attached  and 
made  part  of  this  all^ation  of  this  com- 

Slalnt,  the  said  mortgage  bearingdate  34th 
[arch,  1880,  and  recorded  In  Richmond 
county.  Hay  17,1880.  (5)  That  beforethat 
day,  viz.,  on  November  2, 1877,  said  Angus 
Stewart,  brother  of  defendant  Dugald 
Stewart,  and  wife,  Elisabeth  A.,  executed 
and  delivered  their  bond  and  mortgagefor 
9748.60  to  secure  that  amount  of  money  to 
one  James  C.  McEachln,  the  said  mortgage 
conveying  the  same  land  set  out  and  con- 
veyed In  mortgage  24  th  March, 1S80,  referred 
tolnarttcle4oftfaiscomplalnt;  •  •  •  this 
being  the  prior  Incumbrance  on  the  said 
land.  (0)  That  on  the  Ist  day  of  Novem- 
ber. 1878.  the  said  A.  Stewart,  brother  of 
I>agald  Stewart,  defendant  herein,  and  his 
wife,  Elisabeth  A.,  executed  and  delivered 
their  mortgage  deed  to  Dngald  Stewart, 
defendant  her^,  for  the  consideration  of 
one  tbdosand  doUan,  as  set  out  therein ; 


the  said  mortgage  conveying  the  pamo 
lands  set  out  In  the  mortgi^^  above  re- 
ferred to  in  this  complaint.  •  •  •  pi^n. 
tiffs,  further  complaining,  say  that  they  are 
informed  and  believe,  and  therefore  they 
arer.that  the  said  fl?ehundred  dollars  or- 
dered by  the  court  to  be  In  vested  was  paid 
on  the  note  and  mortgage  held  by  said  J. 
C.  McEachln  against  Angus  Stewart  and 
wife,  which  was  a  first  lien  by  said  dtfend- 
ant  Dugald  Stewart;  said  sum  b^ng  paid 
on  said  mortgage  on  24th  March,  1880,  In 
fraud  of  the  rights  of  plaintiffs,  and  In  vio- 
lation of  the  trast  Imposed  by  order  of  the 
court.  (8)  That  a  salt  was  Instituted  In 
the  superior  court  of  Richmond  county  on 
the  "  dsy  of  — ,  188-,  wherein  B. 
A.  Stewart,  wife  of  Angus  Stewart,  who 
had  before  that  time  deceased,  and  others, 
his  helm,  were  plaintiffs,  and  J.  C.  Mc- 
Eachln, Dugald  Stewart  etal.,d^endanta; 
and  thereupon  such  proceedings  were  had 
as  that  at  September  term,  1886,  of  the  su- 
perior court  of  Richmond  county,  an  ordw 
was  made  confirming  the  report  of  a  com- 
missioner who  had  been  appointed  to  make 
sale  of  the  lands  Incumbered  by  the  mort- 
gages herein  set  out ;  the  said  proceedings 
being  In  the  nature  of  a  foreclosure  suit,  a 
copy  of  which  order  or  Judgment,  marked 
'Exhibit  E,'  Is  hereto  attached,  and  made 
a  part  of  this  atl^ation  of  this  complaint. 
Plaintiffs  further  state  that  the  purchase 
money  arising  from  said  sale  was  Insuffi- 
cient to  pay  any  portion  of  the  five  hun- 
dred dollarasecured  by  said  mortgage,  and 
that  the  whole  of  it  was  applied  to  wetwo 
prior  mortgages  herein  set  out,  less  costs, 
as  plaintiffs  are  Informed  and  bellere.  (9) 
Plaintiffs,  further  complaining  of  the  de- 
fendant Dugald  Stewart,  all^e  that  the 
purchaser  at  the  commissioner's  sale  of 
said  lands  was  John  W.  Cole,  whose  bid 
was  9200,  and  which  said  sale  was  con- 
firmed, and  that  said  Cole  was  directed 
and  Instructed  to  hid  at  said  sale  by  the 
defmdant  Dugald  Stewart,  and  acted  In 
said  transaction  and  sale  as  the  agent, 
and  was  the  agent,  of  said  defendant  Stew- 
art, to  buy  the  land  so  mortgaged  for 
Stewart,  as  plaintiffs  are  Informed  and  be- 
lieve. (10)  That  plaintiffs  were  not  par^ 
ties  to  said  foreclosure  proceedli^cs,  and 
that  tb^  were  wronged  and  d^auded  by 
said  Dugald  Stewart  in  purchasing  the 
trust  property  at  the  commissioner's  sale 
for  bis  own  benefit,  to  the  prejudice  of  the 
f500  Investment  mortgage  held  Intrust  by 
blm  for  these  plaintiffs,  and  by  his  pay* 
ment  of  f  &00  to  James  0.  McEachln  on  24th 
March,  1880;   and,  further  cumplalning. 

Rlalntiffs  state  that  this  action  of  Stewart 
I  making  the  Investment  of  the  9600  as  is 
herein  set  out,  and  his  payment  of  the 
9600  as  above  stated,  and  In  his  purchasing 
at  the  aforesaid  sale,  was  without  their 
consent  and  agreement.  •  •  •  (i2) 
That,  after  the  confirmation  of  the  sale  of 
the  mortgaged  premises  herein  set  out,  the 
purchase  at  said  sale  by  John  W.  Cole, 
the  title  to  said  property,  by  order  of  the 
court,  was  made  to  said  John  W.  Cole, 
who  Immediately  conveyed  same  to  Du- 
gald Stewart,  the  real  purchaser  at  said 
sale,  as  they  are  advised  and  believe,  who 
now  holds  and  claims  same  under  sidd 
deed. 
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"Whererore,  plaintllb  demand  Jod^raent 
agalnetBald  defendant  Stewart:  (1)  That 
he  be  ordered  to  pay  into  the  office  of  the 
clerk  of  this  court  f 500,  vrtth  the  intersBt 
dae  thereon  from  the  date  ol  the  last  pay- 
ment ol  IntereBt,  which  was  on  the  

day  of  ,  188-.  (2)  That  the  lands  set 

out  In  the  mortgage  exhibits  hereto  at- 
tached be  charged  with  the  f  SOO  p^ld  on 
the  James  C.  McEachln  mortgage  by  said 
D.  Stewart  on  24th  March,  IStjO,  and  that 
the  plaintiffs  be  subrogated  to  the  lien  of 
Jamra  C.  McEachln  on  said  lands  in  the 
hands  of  Dugald  Stewart,  to  the  extent 
that  said  McEachln's  mortgage  was  paid 
by  plaintiffs'  muney,  and  with  the  Interest 
thereon  since  the  last  payment  of  interest; 
for  costSt  and  such  other  relief  as  Is  ap- 
propriate." 

The  defendant  Dugald  Stewart  de- 
murred to  the  complaint,  and  assigned 
grounds  of  demurrer  as  follows:  "(1) 
That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
because  thecomplalnt  does  not  state  that 
the  said  D.Stewart,  In  maktag  the  Invest- 
ment of  the  mon^  of  plaintiffs  as  stated 
In  thecomplalnt,  acted  Imprudently,  nor 
that  the  said  Stewart  did  not  exercise  due 
care  and  diligence  in  making  said  invest- 
ment, nor  that  the  secnrlty  taken  by  him 
for  the  loan  of  plaintiffs'  money  was,  at 
the  time  it  was  taken,  Insufficient  or  Inad- 
equate, nor  that  It  became  Insoffident  or 
inadequate  by  the  negligoice  or  want  of 
due  care  on  the  part  of  siild  Stewart.  (3) 
That  pl^ntllfa  allege  that  said  Stewart 
defrauded  them,  wlldiout  alleging  any  facts 
constituting  the  fraud.  (S)  That  plain- 
tiffs allege  that  said  Stewart  bought  at 
the  sale  of  the  lands  by  his  agent  Cole,  in 
fraud  of  therlghtsot  plaintiffs,  without  al> 
tegjng  In  what  the  fraud  consisted,  and 
without  ailing  any  facts  showing  how 

Plaintiffs  were  injured  or  defrauded.  (4) 
hat,  as  far  as  apiwara  from  the  com- 
plaint, tbedefendant  Stewart  hasnot  com- 
mitted any  breach  of  trust,  or  any  act  In- 
jurious to  the  plaintiffs'  rights.  (5)  That 
the  complaint  does  not  allege  That  D. 
Stewart  Is  Insolvent,  or  that  the  sureties 
on  his  official  bond  are  insolvent.  (6) 
That  the  plalntilfs'  remedy,  If  th^  have 
any.  must  be  against  D.  Stewart,  or  by 
action  on  his  official  bond ;  and  the  court 
cannot  cbarge  the  land  with  the  payment 
of  the  debts."  The  court  sustained  the 
demurrer,  and  the  plaintiffs,  having  except- 
ed, appealed. 

For  the  present  purpose,  the  allegations 
of  thecomplalnt  must  be  accepted  as  true. 
It  would  be  better  If  they  were  In  some 
respects  fuller,  more  explicit,  and  orderly 
than  they  are;  but  the  court  can  certain- 
ly see  by  the  complaint,  taken  as  a  whole, 
that  a  caueeot  action  Is  alleged  with  suffi- 
cient certainty  to  enable  It  to  give  the 
Judgment  demanded,  or  some  other  -appro- 
priate judgment.  Moreover,  It  gives  the 
defendant  such  Intoimatlon  In  regard  to 
the  cause  of  action  alleged  as  will  enable 
him  to  make  any  defense  be  may  have. 
If,  In  some  possible  respect,  he  may  desire 
a  more  explicit  allegation,  he  may  ask  the 
conrt  to  require  it  to  be  made.  When  a 
pleading  Is  substantially  sufficient,  It 
should  be  nph^d.  While  we  rights  of  par* 


ties  In  pleading  should  be  carefully  recog- 
nised and  protected,  merely  ca|>tions  and 
vexatious  objections  should  not  be  toler- 
ated, much  less  encouraged.  It  Is  better 
and  Just  to  meet  the  merits  of  the  matt^ 
in  litigation  as  promptly  as  practicable. 

It  Is  alleged,  in  substance.  In  the  com- 
plaint, that  the  court,  having  con  Crol  ol 
f 600  belonging  to  the  plalntltfB,  by  prop- 
er order,  directed  the  appellant  defendant, 
as  clerk  of  the  court,  to  **  luTcst  either  in 
real  estate  or  United  States  bonds,  said 
sum.  In  some  safe  securities,  and  recdve 
and  pay  over  the  Interest, "  etc. ;  that  be 
did  not  obtterve  this  order,  and  so  invest 
the  money;  that,  on  the  contrary,  he 
fraudulently,  and  tor  hla  own  purposes 
and  benefit,  lent  the  money  to  faia  brother, 
taking  a  third  mortgage  of  a  tract  of  land 
as  security  therefor,  he  having  a  second 
mortgage  of  the  same  land  to  secure  a 
debt  of  his  own,  and  using  the  money  of 
the  plaintiffs  to  discharge  In  large  part 
the  first  mortgage  debt  In  favor  of  his  sec- 
ond mortgage;  that  afterwards  be  pro- 
cured his  own  mortgage  to  be  foreclcwed, 
purchasing  the  land  under  thejodffmeot 
of  f oreclranrethrongh  hla  agent,  at  a  price 
much  lees  than  sufficient  to  pay  his  own 
mortgage  debt, — the  mortgagor  being  his 
brother,  and  Insolvent,  —  whereby  the 
plaintlfe  were  Injured,  etc.  The  facte, 
stated  Informally,  but  sufficiently  In  de- 
tail. Imply  more  than  mere  evidence  of 
fraud.  Taken  In  connection  with  the  nat- 
ure of  the  cause  of  action,  the  duty  of  the 
appellant  under  the  order  directing  him  to 
invest  the  money,  the  allegations  of  the 
tenth  paragraph  of  the  complaint,  .they 
implyacharge  of  fraud  against  the  defend- 
ant appellant  although  such  fraud  Is  not. 
In  terms,  In  the  orderly  connection  form- 
ally alleged.  The  gronods  of  demnrrer 
assigned  are  not  sDstalned  by  what  ap- 
peara,  cuod  tails  to  appear.  In  the  com- 

Silent.  It  la  alleged,  largely  fn  terms,  and 
y  the  atrungeat  implication,  that  the  ap- 
pellant did  act,  not  only  Impruvldently. 
but  dishonestly,  in  hla  own  interest,  in 
purporting  to  make  the  investment.  The 
tacts  constituting  the  alleged  fraud,  that 
the  appellant  purcfaaaed  the  land  in  fraud 
of  the  rights  of  the  plaintiffs,  and  was 
false  to  the  trust  with  which  he  was 
charged,  are  stated  Informally,  moch  In 
detail.  The  court  can  readily  see  them, 
and  determine  their  legal  Import  and  ap- 
plication. No  doubt  the  plaintiffs  nalght 
have  another  or  other  remedies  than  that 
they  are  now  prosecuting.  But  If  the  al- 
legations of  the  complaint  are  well  found- 
ed, and  thia  clearly  appears,  tfa^  have  the 
right  to  follow  the  fund,  and  charge  the 
land  embraced  by  the  mortgages  men- 
tioned with  the  money  due  them;  they 
sustaining.  In  effect,  the  relation  of  first 
mortgagees  to  It,  because  through  and  by 
means  of  the  alleged  fraud  of  the  appdlee 
their  money  was  used  to  relieve  the  land 
of  the  first  mortgage  tor  his  benefit.  Thin 
rests  upon  the  well-settled  principle  ot  eq- 
uity that  when  the  trust  money  can  be 
clearly  traced  a  court  of  equity  wUl  charge 
a  trust  upon  the  land  In  which  It  haa  be^ 
invested  In  favor  of  the  person  entitled 
beneficially  to  the  money.  The  eeatof  qae 
trust  la  not  bound  to  thus  follow  the  fond. 
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He  may  do  bo.  Freeman  v.  Cook,  6  Ired. 
Eq.  StZ;  Bank  t.  Slmonton,  86  N.  C.  1S7; 
Marray  Lylbarn,  3  Johns.  Gb.  441;  Ol- 
iver w.  Flatt,  8  How.  888;  May  r.  Le 
Clnlre,  11  Wall,  217;  2  Story,  Eq.  Jut. 
§  1210;  Adams'  Eq.  143.  The  demurrer, 
for  the  purpose  of  the  pleading,  admits  the 
factH  alleged  In  the  complaint.  What  we 
have  said  Is  based  upon  the  supposition 
that  the  facts  as  alleged  are  true.  It  may 
turn  oat  that  they  are  not.  There  Is  er- 
ror. The  Judgment  must  be  reversed,  and 
judgment  entered  OTermllng  the  demnr- 
rer,  with  leave  to  the  defendant  appellee 
to  answer.  To  that  end  let  this  opinion 
be  certtfled  to  the  superior  court.  It  is  so 
ordered. 


Weill  t.  First  Nat.  Bank  or  Wil- 
mington. 

(JBvprmm  Com*  qf  Ntirih  OaroUna.  April  7, 

U90.) 

OUrrSL  HOBTOASW— DlSOHABOS— RiOSITBIta. 

1.  Where  s  mortgage  givenbya  firm  to  BOonre 
tliree  promiasory  notes  provides  that  the  mort- 
gaged property  shall  be  deUvered  to  one  ot  the 
firm,  M  agent  of  the  mortgagee,  who  Is  aathorised 
and  eiapowered,"sBsachageDtODly,  "tosellaoddia- 
pose  of  the  property  from  time  to  time,  and  to  "  ap- 
prapriate  the  proceeds  of  said  sales  to  the  p^ment 
of  Mid  three  notes,**  the  mortgage  Is  discharged 
on  a  sale  of  snfBoient  of  the  property  by  the 
agent  to  satlafy  the  notes;  and  tnongh  the  mort- 
mgors,  with  ue  consent  of  the  mortgagee,  use 
the  proceeds  of  the  sales  In  the  conduct  of  their 
bnsiaees,  the  new  indebtedaess  arisiog  therefrom 
cannot  be  treated  as  areuewal  of  the  mortgage,  aa 
between  tbe  mortgagee  and  snbieqTWnt  judgment 
creditors  of  Oie  mortgagors. 

2.  A  receiver  in  supplementary  proceedings 
appointed  *to  take  charge  and  custody  of  all  prop- 
erty, choeea  in  action,  and  thiogs  of  ▼Blne'*beloog- 
log  to  tlie  Judgment  debtora,  **wlth  all  the  rights, 

Eowers,  and  priTUegas  of  a  receiver  nndePthe 
bw, "  may  bring  actions  to  recover  the  judgment 
debtor's  property  wltbont  apeolal  leave  or  direo- 
tion  of  the  court. 

Appeal  from  superior  coart,  New  Han- 
over county;  Syndic,  Judge. 

Junius  Davla,  for  appwant.  J,  D.  Be/- 
lamy,  for  appellee. 

Mbsbiuon,  C.  J.  In  proceedings  supple- 
men  taiy  to  the  execntlon  on  the  24th  ot 
Janaary,  1888,  the  plaintiff  wm  appointed 
recover,  and  he  brought  this  action  on 
the  4th  of  April,  1888,  to  recover  the  value 
of  certain  personal  property  of  the  ludg- 
ment  debtor,  which  the  defendant  claimed 
by  virtne  of  a  deed  ot  mortgage  executed 
on  the  16th  of  April,  1879.  to  It  by  the  ]udg- 
ment  debtors  mentioned,  D.  A.  Smith  and 
T.  C.  Craft,  trading  as  D.  A.  Smith  ft  Co., 
vrhlcb  deed  purported  to  convey  to  the  de- 
fendant a  stock  ot  "furniture,  goods, 
vrares,  and  merchandise,"  specified  by 
schedule,  to  secure  three  promlssoty  notes 
for  borrowed  money,  aggregating  $8,000, 
coming  due,  respectively,  at  00,  90,  and  120 
days.  This  mortgage  was  proven  and  reg- 
istered on  the  17th  of  April,  1879.  The  fol- 
lowing Is  BomDcb  thereof  as  need  be  re- 
ported: **To  have  cuid  to  hold  the  said 
fQmltnre  and  merchandise  to  said  party 
dt  the  second  part,  them  and  their  succes- 
Bors:  provtded.nevertheless,  and  this  deed 
of  conv^ance  is  made  upon  the  follow- 
ine  conditions,  stipulalftons,  and  agree- 
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ments.to-wit:  that  the  said  furniture  €«id 
merchandise  hereby  conveyed  or  Intended 
to  be  conveyed  shaJl  be  and  is,  from  the 
date  of  these  presents,  delivered  onto  the 
possession  ol  the  said  party  of  the  second 
part,  and  that  Thomas  C.  Cralt,  of  said 
,  city  ol  Wilmington,  Is  hereby  appointed 
the  agent  of  the  said  parties  ot  the  second 
part  to  receive  and  retain  such  possession 
for  the  said  parties  of  the  second  part, 
and  Is  authorized  and  empowered,  as  such 
agent  only,  to  sell  and  dispose  ot  the  said 
furniture  and  merchandise  from  time  to 
time,  and  appropriate  the  proceeds  ot 
said  sates  to  the  payment  of  said  three 
notes,  or  any  other  notes  that  may  be 
g^ven  In  renewal  or  substitution  of  the 
same,  with  tbe Interest  thereon;  and  the 
said  agent  shall,  at  least  once  In  every 
month, so  long  as  he  shall  continue  to  act 
as  agent  aforesaid,  render  a  full,  fair,  and 
complete  account  In  writing  of  all  sales  ot 
said  fnmtture  and  merchandise  by  bim  sold, 
whether  tor  ready  money  or  upon  a  credit, 
and  deliver  to  the  said  party  of  the  second 
part  all  such  proceeds ;  and  It  is  further 
understood  and  agreed  that  said  agent 
shall  keep,  In  books  tor  that  purpose,  a 
complete  and  accurate  accountof  all  s^es 
by  him  made  as  aforesaid,  which  books  of 
all  kinds,  in  any  way  relating  to  tbe  con- 
duct of  such  sales,  shall  be  at  all  times 
open  to  tbe  Inspection  and  examination 
of  the  party  ot  the  second  part,  or  of  any 
agent  or  attorney  It  may  designate  for 
.that  purpose;  and  In  Ukemanner  the  said 
party  of  the  second  part,  by  Its  agents 
and  .attorneys,  may  examine  at  all  times 
the  satd  furniture  and  goods,  and  for  that 
purpose  may  enter  into  the  said  stores  at 
anytime;  and  It  Isfurtherexpressly  under- 
stood and  agreed  between  the  parties  here- 
to that  the  said  party  of  the  second  part 
may,  at  any  time  when  It  shall  be  so 
minded,  remove  tbe  satd  agent  hereby  ap- 
pointed, and  nominate  and  constitute 
some  other  agent  or  agents,  **  etc. 

The  defendant  denied  most  of  the  mate- 
rial allegations  of  the  complaint.  The 
parties  waived  a  trial  by  Jury,  and  the 
court  found  the  facts.  The  part  of  the 
findings  of  fact  necessa^  to  be  reported 
areas  follows:  "i'Yrse.  That  on  the  16th 
day  of  April,  1879,  D.  A.  Smith  &  Co.,  com- 
posed of  D.  A.  Smith  and  T.  C.  Craft,  were 
merchants,  doing  business  In  the  city  ot 
Wilmington.  N.  C.  That  on  the  said  date 
they  borrowed  from  the  defendant  corpo- 
ration the  sum  of  three  thousand  dollars, 
and.  to  secure  the  payment  of  the  same, 
executed  the  mortgage  herewith  filed, 
marked  'A,'  attached  to  this  statemoit ; 
the  same  having  been  roistered  in  the 
records  of  New  Hanover  county  on  17th 
ot  April,  1879.  That  on  the  date  of  said 
mortgage  the  value  of  the  stock  of  mer- 
chandise owned  by  the  said  D.  A.  Smith 
A  Co.  was  about  six  thousand  dollars. 
That,  previous  to  the  execution  of  said 
mortgage,  D.  A.  Smith  &  Co.  bad  been  de- 
positing their  funds  with  the  defendant 
corporation.  That  from  the  date  of  said 
mortgage  up  to  the  24th  of  February. 
1881,  T.  C.  Craft,  agent  of  the  said  defend- 
ant corporation,  continued  to  deposit 
with  the  defendant  the  funds  arising  from 
the  sales  ot  the  goods  and  merchandise  of 
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D.  A.  Smith  &  Co.,  In  the  name  of  D.  A. 
Smith  &  Co.,  ]uBt  SB  they  had  been  doing 
before;  and  to  draw  checks  on  the  bank 
In  the  name  of  D.  A.  Smith  ft  Co.,  the  said 
money  paid  on  said  cbecki  bein^  nsed  In 
carrying  on  the  bnalnees  of  D.  A.  Smith 
A  Co.,  aa  had  been  done  by  them  previ- 
ous tn  the  date  of  the  mortgage.  That 
the  checks  were  filled  out  by  thesald  Craft, 
and  signed  by  Smith  for  D.  A.  Smith  & 
Co.  That  the  said  Arm  bought  goods  In 
the  name  of  D.  A.  Smith  &  Co.,  and  sold 
them  as  such.  That  the  said  firm  of  D. 
A.  Smith  &  Co.  were  solvent  on  the  day  of 
the  execution  of  the  mortgage.  That  the 
three thouBanddoUarswad  borrowed  from 
the  defendant  corporation  by  D.  A.  Smith  & 
Co.  to  enable  them  to  pay  some  debts  due 
by  them,  and  to  enable  them  to  buy  more 
goods.  SBcond.  That  said  Craft,  from  the 
date  of  said  mortgage  up  to  the  24th  of 
February,  1881,  paid  none  of  the  principal 
of  said  debt,  but  did  pay  some  Interest. 
Tbird.  That  on  the  a4th  of  February,  1881, 
the  defendant  corporation  required  the 
satd  Craft  to  make  his  deposits  In  the 
name  of  T.  C.  Craft,  agent,  and  so  con- 
tinued to  some  time  in  February,  1888, 
when  the  said  Craft  retired  from  tlie  said 
firm.  That  from  said  84th  of  February, 
1881,  until  February,  1883.  when  said  Craft 
retired,  none  of  the  deposits,  made  with 
the  defendant  corporation,  were  applied 
on  the  mortgage  debt,  but  the  deposits 
were  used  by  Smith  &  Co.  in  running  the 
business  of  D.  A.  Smith  &  Co.,  with  the 
consent  of  bank.  That  when  Craft  left 
thP  firm  of  D.  A.  Smith  &  Co..  in  1888,  the 
firm  was  doing  a  good  business,  aifd  in 

f[ood  condition.  Fourth.  That  when  Craft 
eft,  in  February,  1883,  J.  I.  Macks  was 
appointed  agent  of  the  defendant,  and 
continued  to  act  as  such  until  the  closing 
out  of  the  business  of  D.  A.  Smith  &  Co., 
in  October,  1886.  •  •  •  Seventh.  That 
from  the  date  of  said  mortgage  made  by 
D.  A.  Smith  ft  Co.  to  the  defendant  eoroo- 
ration.  on  the  16th  ot  April,  1879,  to  Feb- 
ruary 24,  1881,  there  was  deposited  with 
the  said  defendant  by  T.  C.  Craft,  asagent 
for  the  bank.  In  the  name  of  D.  A.  Smith 
ft  Co.,  933,270.42.  That  the  said  T.  C. 
Craft,  from  the  24th  of  February,  1881,  to 

 day  of  February,  1888,  deposited,  as 

agent.  958,080.16.    That  from  the  said 

 day  of  February,  1888.  to  October 

7th,  1886,  J.  I.  Mucks  deposited,  as  agent, 
the  sum  of  91*600.  That  none  of  theabove 
sums  were  applied  to  the  payment  of  the 
mortgage  debt,  except  the  sum  of  91.600, 
deposited  by  thesald  Macks,  bat  all  was 
used  by  D.  A.  Smith  &  Co.  and  D.  A.Smtth 
In  ruaning  their  business.  From  Febru- 
ary, 1883,  to  Octber.  1S86,  enough  was  col- 
lected to  have  paid  the  mortgage  debt,  if 
it  had  been  so  used.  That  the  principal 
deposits  made  with  the  defendant,  in  the 
name  of  D.  A.  Smith  &  Co.  and  T.  C.  Craft, 
agent,  arose  from  sale  of  the  merchandise 
of  D.  A.  Smith  A  Co.,  but  there  was  in- 
cluded in  said  deposits  a31  the  moneys  of 
D.  A.  Smith  &  Co.  from  all  sources.  •  •  * 
NiDtb.  That  at  the  time  of  the  execution 
of  the  said  mortgage  there  was  an  out- 
standing Judgment  against  the  said  D.  A. 
Smith  for  9150,  which  was  pidd  about  Oc- 
tober, 1878.  That  abnnt  two  years  eubse- 


quetit  to  the  said  mortgage  several  Judg- 
ments were  taken  against  said  Smith, 
which  were  also  compromised,  and  paid 
abouta  year  afterwards.  That  In  Decem- 
ber, 1881,  a  Judgment  was  obtained  against 
Smith,  Craft,  and  one  King  (or  990,  which 
is  not  yet  paid.  T^tb.  It  Is  admitted 
that  at  the  time  of  the  execution  of  the 
said  mortgage  there  was  no  actual  In- 
tent, on  the  part  of  either  thesald  bank 
or  said  D.  A.  Smith  ft  Co., In  executing  the 
same,  to  hinder,  delay,  or  defraud  any  of 
the  creditorv  of  D.  A.  Smith  ft  Co.  Elev- 
antA.  It  is  admitted  that  the  valne  of  the 
property  taken  and  sold  by  the  bank,  un- 
der Its  said  mortHcage,  was  9972.20,  and 
the  value  of  that  portion  of  said  stock  of 
goods  of  said  Smith  which  was  sold,  as 
aforesaid,  under  execution  In  favor  of  the 
bank  by  the  sheriff,  was  9363.38. " 

The  court  gave  Judgment  as  follows: 
"This action  having  been  brought  to  trial 
by  the  court,  a  trial  by  Jury  baring  been 
waived,  and  the  court,  by  consent  of  the 
parties,  having  found  the  facts,  the  court 
doth  adjudge  and  decree,  on  the  facta  as 
found,  that  the  plaintiff  do  recover  of  the 
defendant  the  sum  of  nine  hundred  and 
seventT-two  dollars  dollars  and  twenty 
cents,  (072.20),  being  the  value  of  the  goods 
contained  In  the  mortgage,  and  his  costs 
of  suit,  to  be  taxed  by  the  clerk  of  the 
court. "  After  the  facta  were  found  by  the 
court,  the  defendant  moved  to  dismiss  the 
action  upon  the  ground  that  the  receiver 
had  no  leave  to  sue,  and  could  not  main- 
tain the  action  without  such  leave  of  the 
court.  Motion  overruled,  and  the  defend- 
ant racepted,  and  appealed. 

In  our  Judgment,  the  debt  of  the  mort- 
gagors in  favor  of  the  defendant,  and  se- 
cured to  it  by  the  mortgage  mentioned, 
was  discharged  several  years  before  this 
action  began,  and  hence  the  claim  of  the 
defendant  to  the  property  in  controversy 
Is  unfounded.  This  appears  from  the  pur- 
pose of  the  mortgace,  its  terms,  the  stlp- 
nlaticns  contained  therein,  the  (acts  (onnd 
by  the  court,  and  the  legal  effect  of  the 
whole  taken  together.  The  pnrpoae  was 
to  secure  the  payment  of  the  three  notes 
specified.  To  that  end,  the  property  waa 
delivered  to  the  possession  of  thedefendant, 
and  Its  particularly  designated  agent  was 
"to receive  and  retain  such  posoceolontor" 
it,  and  he  was  "anthorised  and  empow- 
ered, as  each  agent  only,  to  sell  and  dis- 
pose of  the  said  furniture  and  merchandise 
from  time  to  time,  and  appropriate  the 
proceeds  of  said  sales  to  the  payment  of 
said  three  notes,  or  any  other  notes  that 
may  be  glven-ln  renewal  orsnbstitation  of 
the  same,  with  the  Interest  thereon. "  Th« 
property  was  thus  to  be  sold,  and  the  pro- 
ceeds of  sale  to  be  applied  at  once,  not  nt 
some  Indefinite  time  in  the  future,  to  the 
payment  of  the  notes.  It  was  not  made 
necessary,  after  such  sales,  to  obtain  the 
assent  or  consent  of  the  mortgagors  to 
such  appropriation.  Such  consent  had  al- 
ready been  given  by  the  express  terms  of 
the  agreement.  The  agent  reerived  the 
money,  proceeds  of  such  sales,  not  to  hold 
the  same  for  the  mortgagors,  or  to  await 
something  to  be  done  by  them,  bnt  solely 
for  the  defendant,  and  in  payment  of  so 
much  of  the  mortgagedebt  aa  it  was  anffl* 
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dent  to  dlaehargiBi  whether  proper  credits 
were  entered  or  not.  The  monoyso  »• 
celved,  tbe  contraet  at  once  appropriated 
It,  certainly  In  the  absence  of  modification 
of  that  contract.  There  was  no  agree* 
ment  in  terms,  orappearing by  Impllcatloa 
In  the  mortgage  deed,  thatthe  mortgagors 
might  use  the  proceeds  of  such  sales  from 
time  to  time,  and  Indeflnittiy ;  nor,  so  far 
as  appeus,  was  there  any  oral  cMcreenient 
to  ujat  eftbet.  It  soch  i^reement  could  at 
all  modify  or  change  the  material  provls- 
Itms  of  the  mortgage  deed,  the  debts  once 
discharged  eoald  not  be  revived  as  a  mort> 
gagB  debt. 

If  the  mortgagors  took  and  nsed  the 
money,  the  proceeds  of  snch  sales,  after 
theagent  soreo^Ted  the  same  In  discharge 
of  the  mortgage  debt,  with  the  assrait  of 
the  defendant,  th^  became  Indebted  to  It 
on  a  new  account,  but  snch  new  Indebted- 
oees  was  not  embraced  by  the  mortgage. 
The  new  debt  could  not  be  treated  as  a 
"renewal"  ot  the  mortgage  debt,  because 
that  debt  had  been  discharged.   The  con- 
tract embodied  In  the  mortgage  deed 
plainly  dla  not  contemplate  that  the  mort- 
gagors should  use  the  proceeds  of  the  sales 
oftbegoods,asth^dlado.  Onthecontra- 
ry,  there  was  a  studied  purpose  to  prevent 
them  from  controlling  the  property  or 
□slug  the  money.    It  was  expressly  and 
zarefully  provided  that  the  defendant's 
agent  have  Its  possession  ot  the  property ; 
that  heshonld  sell  ft,  and  receive themoney 
for  the  purpose  of  paying  the  notes,  and 
no  other.  This  case  Is  much  like  Dlsmukes 
V.  Wright,  S  Dev.  ft  B.  7S,  In  which  this 
court  said:  "Upon  the  second  point,  the 
defendant  offered  to  show  that  the  princi- 
pal debtor  in  the  two  notes  had  placed 
property  in  the  hands  of  the  plaintiff  as 
trustee,  to  sell  and  raise  money  and  pay 
these  two  notes,  and,  furthmnore,  that 
be  had  sold  the  property,  and  raised  from 
the  sales  money  suflSclent  to  discharge 
them.   We  are  unable  to  see  upon  what 
^ronnds  this  evidence  could  be  legally  re- 
jected. The  plaintiff  being  the  holder  of 
the  notes,  and  at  the  same  time  trustee  to 
Bell  property  placed  in  his  hands  expressly 
to  dlssbarge  the  notes,  it  does  seem  to  us 
tliat  when  he  did  MU  ukd  receive  the 
money  It  was  Immediately  a  payment  of 
the  notes.  **  Stn^hom  v.  Webb,  2  Jones, 
(N.  C.)  19»;  Williams  v.  Whiting,  82  N.  C. 
088.   The  counsel  for  the  appellee  cited 
Ck>nkllng  v.  Shelley.  28  N.  Y.  800,  which  Is 
macb  and  strongly  in  point  here.   In  that 
ease  the  court  said:  "But  the  supreme 
eonrt  reversed  the  Jndgmmt,  and  ordered 
a  new  trial  In  this  ease,  on  thegronnd  that 
the  sales  made  and  proceeds  received  by 
ttie  mortgagors,  under  snch  an  arrange- 
ment between  them  and  the  mortgagees, 
sboald  have  been  applied  in  payment  and 
Batlatactlon  of  the  mortgage,  whether  the 
mon«y was  aetuallypald  overto  the  mort- 
icswees  or  not.  In  this  I  think  they  were 
riKnt.  Snch  an  agreement  made  the  mort- 
gAKOrm  agents  of  the  mortgagees.  Th^r 
possession  and  thedr  sales  were,  In  effect, 
those  of  the  mortgagees.   It  was  as  if  the 
latter  had  taken  possession,  and  placed  a 
third  person  In  charge  as  agent  to  sell  and 
aecoant  to  them.   They  could  not  have 
escaped  from  credl14ng  on  their  Indebted- 


ness the  proceeds  of  sales  mr.de  by  such  an 
agent,  because  he  had  frandalently  or  dis- 
honestly misapplied  or  employed  title 
money.  *  *  *  It  Is  not  a  qnestion  be- 
tween the  mortgagees  and  the  mortga- 
gors, who  of  course  could  not  take  advan- 
tage of  their  own  wrong,  and  who  remain 
liable  to  the  plaintiffs  for  the  money  re. 
celved  and  misapplied  by  them.  Bat  the 
qnestion  here  Is  oetwem  the  mortgagees 
and  other  credltois  who  have  obtained  a 
Hen  or  an  IntMest  In  the  mortgaged  prop- 
erty after  the  satisfaction  of  the  mortgage. 
The  mortgagees  have  made  the  mortga- 
gors their  agents,  and  their  dealings  with 
the  property,  under  the  agreement  consti- 
tuting them  such,  must  be  considered  as 
the  acts  ot  agents,  and  not  of  mortgagors, 
and  will  atlecttheir  principals  accordingly. 
The  moncgrs  received  by  tiiera  from  sales 
were  In  legal  effect  received  by  the  mort- 
gagee, "  etc.  Charter  v.  Stevens,  3  Denlo, 
SS ;  Bragalman  v.  Dane.  6fi  N.  T.  69 ;  Hnnt 
V.  Nevers.  16  Pick.  500.  It  dearly  appears 
from  the  facts  found  by  tbe  court  that  the 
agent  of  the  defendant  sold  the  mortgaged 
property,  and  received  the  money  therefor 
greatly  more  than  sufficient  to  pay  the 
mortgage  debt,  and  thus,  as  we  hare  seen, 
it  was,  in  l^al  effect,  discharged.  The  de- 
fendantmust  be  treated  as  haviugrecrtved 
the  money  through  its  agents. 

No  reason  was  assigned  on  the  argument 
why  the  plaintiff  may  not  maintain  this 
action  as  recover  without  speidal  leave  of 
the  court  to  sue,  nor  can  we  see  any.  The 
court  made  an  order  In  the  proceedings 
supplementary  to  execution,  appointing 
tbe  plaintiff  receiver,  **to  take  charge  and 
custody  of  all  property,  chosee  in  action, 
and  things  ot  value  ot  said  def^dants, 
with  all  the  rights,  powers,  and  privileges 
ot  a  receiver  under  uie  law. "  Code,  §S_4M, 
497;  Coates  V.  Wilkes,  02  N.  C.  876.  While 
the  court  may  exercise  very  great  control 
over  the  receiver,  and  may  direct,  In  ap- 
propriate cases,  that  he  shall  do  or  not  do 
particular  things,  yet  ordinarily,  when  he 
Is  invested  with  full  power  as  a  receiver, 
he  will  have  authority  to  bring  appropri- 
ate necessary  addons  withoutspecial  leave 
or  direction  ol  tbe  coart.  Judgment  af- 
firmed. 

MiSENBKIHBB  et  OX,  V,  BosT  et  aJ. 

(Supreme  Court  ofNorfh  CaroVbia,  April  14, 
1890.) 

WnXB— COHBTKUOnOK. 

Testator  bequeathed  all  hfs  property  to  bs 
egualW  divided  amonff  lils  widow  and  ohildren, 
provided  that,  If  bis  widow  sboald  remarry,  she 
Btaoald  receive  a  child's  portion  of  the  peraonsl^ 
absolutely,  and  100  acres  ot  designated  land  for  her 
life;  and,  on  the  death  of  his  widow  and  all  hia 
children,  '*thea,  and  la  that  event,  "he bequeathed 
91,000  to  bis  sister,  and  to  eaob  of  two  designated 
reli^oas  Institutions.  Held,  that  on  the  death  of 
all  of  testator's  obUdren,  and  tbe  remarriage  of  bia 
widow,  tbe  balance,  realized  from  a  sale  of  his 
land,  after  payment  of  bis  debts,  went  to  tbe  wid- 
ow, cbarged  with  tbe  payment  ta  the  qwctal  lega- 
cies, in  t£e  absence  of  soffiolent  penonally. 

Appeal  from  superior  court,  Cabarrus 
county ;  Shipp,  Judge. 

It  appeara  that  Martin  A.  Blackwelder 
died  in  the  county  ot  Cabarrus  some  time 
prior  to  1874,  leaving  a  last  wlU  and  tesfaa- 
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ment,  which  waa  duly  proren ,  and  bis  wid- 
ow, who  haa  since  Intermarried  with  the 
male  plaintW,  qualified  as  executrix  there* 
of.  Thefollowinff  is  a  copT  ot  bo  mnch  of 
this  will  as  need  be  rei>eated  here:  "Iwlll 
and  bequeath  to  my  beloTed  wife,  Leah  L. , 
and  all  my  children,  all  of  my  property, 
both  real  and  personal,  to  have  and  to 
hold  as  long^  as  she  keeps  my  name ;  if  she 
(my  wife)  marries,  then,  in  that  event,  she 
only  draws  a  child's  part.  I  will  and  be- 
queath to  my  wife  one  hundred  acres  o( 
land  if  BhemarrieBftohareand  to  bold  her 
life-time,  and  at  her  death  then  it  is  tu  go 
to  my  children,  and  that  this  hundred 
acres  of  land  be  laid  oO  by  three  free- 
holders, her  choice,  and  that  they  com- 
mence on  the  \ong  line  between  my  broth- 
er H.  A.  Blackwelder  and  mys^f,  about 
two  or  three  hundred  yards  south  ot  the 
Sweet  Onm  comer,  at  the  mouth  of  the 
Martin  Walter  branch,  and  that  It  be 
laid  8o  that  It  indudea  my  house  uid  mill 
and  cotton-8^.  It  I0  my  will  that  my 
executor  collect  all  of  the  monoytiiat 
is  owlnfc  me.  and  pay  all  of  my  Just 
debts,  and,  if  there  is  not  enough,  then 
my  executor  sell  the  house  and  lot  In  the 
town  of  Concord,  and  pay  the  remainder 
of  my  debts.  It  Is  my  will  if  my  wile  and 
all  my  children  die,  then^  in  that  event, 
that  my  sister  Sophia  L.  Bost,  now  the 
wife  of  Oeor^  Bost,  and  her  heirs,  first  re- 
ceive one  thousand  dollars  of  my  estate. 
It  Is  my  will  that  U  my  wife  and  children 
die  as  before  stated,  that  one  thousand 
dollars  go  to  St.  James  Church, in  Concord, 
N.  C,  and  that  thousand  to  be  put  on  In- 
terest, and  the  interest  to  be  taken  to 
pay  the  mlniato:  of  said  church  yearly. 
It  is  my  will,  if  my  wife  and  children  die, 
that  one  thousand  go  to  the  N.  C.  Synod 
of  the  Lutheran  Chnrch  ot  No.  Ca.,  and  it 
be  on  Interest,  as  before  stated.  X  hereby 
appoint  my  wife,  Leah,  executor  of  my  es- 
tate in  full,  and  that  Dr.  J.  E.  McEachem 
aasiet  ber  If  hia  health  admitH  of  it;  if  not, 
B.  W.  Allison." 

It  also  appears  that  said  testator  left, 
as  l^atees  and  devisees  of  said  will,  two 
minor  children,  Maggie S.  Blackwelder  and 
Bettie  Blackwelder,  the  latter  of  whom 
was  bom  about  three  months  after  the 
death  of  testator,  and  the  plaintiff  Leah 
Ij.,  his  widow,  who  has  since  Intermar- 
ried with  the  plaintiff  A.  D.  Mlsenh^mer. 
That  the  personal  estate  of  said  testator 
was  insulficlAnt  to  pay  his  debts,  and,  on 
account  ot  a  defective  title  to  the  real  es- 
tate described  In  said  will  as  the  house 
and  lot  in  the  town  of  Concord,  very  little 
wasrealised  therefrom.  That  after  a  final 
settlement  ol  the  estate  of  said  testator, 
madeand  filed  on  the  Istday  ot  June,  1883, 
a  surplus  of  the  proceeds  ari^ng  from  said 
sale  of  land,  to-wlt,  the  sum  of  ¥238.71 ,  was 
retained  by  James  C.  Gibson,  the  clerk  ot 
said  superior  court,  who  refused  to  pay 
over  the  same  absolutely  to  the  plaintiffs. 

That  on  the  day  ot  ,  1874,  the 

said  Bettie  Black  welderdled  in  testate  and 
without  Issue,  leaving,  as  her  only  heir  at 
law,  her  sister,  the  sMd  Maggie  S.  Black- 
welder* and  that  on  the  day  of 

 ,  1884.  the  said  Maggie  S.  Blackweld- 

a>  also  died  intestate  and  without  issue, 
or  brother  or  slater,  or  issue  of  such,  leav- 


ing as  ber  only  heir  at  law  her  mothm*, 
the  plaintiff  Leah  L.  Misenheimer.  l%at, 
aa  plaintltb  are  Informed  and  brieve,  the 
said  Leali  L.  Mlaettbeimer  la  entttlad  to  a 
fee-simple  estate  in  all  the  lands  henlnbe- 
fore  described,  and  has  a  right  to  the  ab- 
solute use  of  the  f  ands  arimng  from  the 
sale  thereof,  to-wlt,  the  sum  of  f 2S8.71, 
now  in  the  possession  of  the  clerk  of  thla 
conrt.  A  Jury  trial  was  waived,  and  the 
court,  having  found  the  material  facta, 
gave  Judgment  as  follows:  "The  court 
doth  fortlier  declare  Itsoplnlon  to  be  that, 
under  said  will  of  said  M!.  A.  Blackweldw, 
upon  the  facts  admitted  in  the  pleadinss, 
and  found  above  by  the  court,  that,  at  the 
death  ot  Leah  L.  Misenheimer,  the  defend- 
ant Sophia  L.  Bost  will  be  entitled  to 
receive  one  thousand  dollars  from  the  es- 
tate of  M.  A.  Blackwelder;  that  St.  James 
Charch.  In  Concord,  N.  C,  and  the  N.  C. 
Synod  of  the  liUtharan  Chnrch  ot  N.  0.,  are 
each  Oktltled  to  be  paid  one  thousand  dol- 
lars oat  of  the  estats  ot  Htm  said  IL  A. 
Blackwelder,  If  the  estate  amonnt  to  tbat 
sum. 

From  this  Judgment  the  plaintltb  ap- 
pealed to  this  court,  assigning  error  as  fol- 
lows: "(1)  Tbat  his  honor  erred  In  hold- 
ing that  tiie  plaintiff  Leah  L.  Misenheimer 
to  not  mtlttod  to  ths  money  In  the  hands 
of  the  clerk  of  the  superior  conrt  of  Cabar- 
rus county,  without  giving  a  bond  for  its 
repayment,  at  her  death,  to  Sophia  Lt. 
Bost.  (2)  That  hia  honor  erred  in  not 
holding  that  the  plaintiff  Leah  L.  waa  en- 
titled to  said  money  aa  heir  at  law  ot 
Maj^e  S.  Blackwelder,  her  deceased  child, 
and  that  same  should  be  paid  to  ber  ab- 
solutely. (8)  Tbat  his  honor  erred  In  not 
holding  that,  under  the  will  of  M.  A.  Black- 
welder. the  said  Maggie  S.  Blackwddo- 
and  Bettie  Blackwelder  took  an  estate  in 
fee  In  all  the  lands  ot  which  the  testator 
died  seised,  and  tbat  such  estate  was  inde- 
feasible after  the  death  of  said  testator. 
(4)  That  hto  honor  erred  in  not  boldtnir 
that,  upon  the  death  ol  Maggie  S.  Black- 
welder, there  wasamergerof  thelife.«atate 
which  the  plaintiff  Leah  L.  took  directly 
under  siUd  will,  and  the  absolute  estate 
which  said  Maggie  S.  Blackwelder  had  in 
the  lands  of  said  testator.  (6)  That  his 
honor  erred  in  declaring  that  at  the  death 
ot  Leah  L.  Misenh^mer  the  ddmdant  So- 
phia L.  Bost  will  be  entitled  to  teeeive  one 
thousand  doUara  from  the  estate  of  M.  A. 
Blackwelder,  and  that  St.  James  Chordb. 
In  Concord,  N.  C,  and  the  N.  C.  Synod  ot 
the  Lutheran  Church  of  N.  C,  are  eadi 
entitled  to  be  paid  one  thousand  dollars 
out  of  the  estate  of  said  M.  A.  Blackweld- 
er." 

H.  W.  HarriB,  A.  Bvrwell,  and  J*.  D. 
WaJker,  for  appellants.  W.  J.  Montgom- 
ery, tor  appellees. 

Mbbrihon.  C.  J.,  (after  Bta ting  tbB  ittctg 
aa  above.)  It  seems  to  us  very  clear  tliat 
the  testator,  in  disposing  of  his  propo:^ 
to  his  wife  and  children,  did  not  have  in 
view  at  all  or  expet^t  the  death  of  each  and 
all  ot  them  before  that  ot  htms^,  nor  did 
he  Intend  that  the  property  beqneatted 
and  devised  totals  childrm  should  Tvet 
absolutely  In  them  immediately  npon  his 
death,  if  th«y  survived  him.  It  tovevy  Im- 
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probable  that  he  l^tonght  that  his  wife 
and  all  his  chliaren-^veral  peraone— 
mlKht  die  before  himself,  and  therefore  he 
provided  for  such  contliisency.  Beeldes, 
that  he  did  not  appears  strongly,  in  that 
be  appointed  his  wife  executrix  ot  bis  will, 
ttaoB  Indlcatln)^  tale  expectation  that  she 
wonld  mtrvlTe  blm;  and,tDrther,  in  that 
he  directs  that  at  the  death  of  his  wife  the 
land  devised  to  her  tor  her  life  shoald  go 
to  his  children ;  and,  farther.  In  that  be 
derleee  to  his  wife  a  certain  quantity  ot 
land  In  the  contingency  that  she  should 
after  his  death  marry  a  second  time;  and, 
furtber.ln  that  he  beqoeathed  and  devised 
all  bia  property,  both  real  and  iwraonal, 
to  bla  wife  and  chlldran,  aa  lomc  aa  she  con- 
tinued to  he  hla  widow.  He  scarcely 
thought  of  the  contingency  ot  the  death 
ot  hla  wife  before  hla  own,  and  thatot  all  ot 
bis  children,  and  that  they  aU  might  die 
before  him.  We  think,  tber^oie,  uiat  the 
proTlslonfl  ot  tbe  will  have  reference  to  the 
time  of  tbe  death  of  the  testator  and  con- 
tingendce  mentioned  that  might  happen 
after  that  time.  By  the  clause  of  bis  will 
flrst  above  set  f<nth  tbe  testator  puts  bis 
widow  and  all  bis  children  on  an  equal 
footing  as  to  all  his  property,  both  real 
and  personal. as  longas  the  widow  should 
remain  bis  widow.  In  case  she  married  a 
second  time,  she  became  entitled  to  hare 
a  child's  part  ot  the  personalty  absolutely, 
and  a  lite-estate  for  her  own  lite  in  100 
acres  of  land  designated.  In  that  case 
she  ceased  to  have  an  lnta*e8t  In  common 
with  her  children  in  the  property.  Her 
part  of  tbe  pro[>erty  was  to  be  set  apart 
to  her,  and,  this  done,  she  held  and  owned 
it  by  a  separate  and  distinct  title  under 
tbe  will,  while  her  children  contlnned  to 
«wn  the  balance  of  the  property  In  com- 
mon. Thus  the  testator  made  a  iclear  die- 
position  othlfi  property,  both  real  and  per- 
sonal. He  seems  to  have  tbongtat,  In 
making  his  will,  perhaps  without  careful 
considOTatlon,  of  hie  wile  and  children, 
and  maklngproTlslonfor  them  particular- 
ly, without  reference  to  children  they 
might  thereafter  have,  and  of  disposing 
ot  tbe  OToperty  after  tbe  death  ot  all  ot 
them.  Bnt,  be  that  as  It  may.  In  subse- 
quent parte  ot  his  will,  he  disposed  of  tbe 
property  by  limiting  It  to  otber  persons 
after  tbe  death  ot  his  wife,  and  all  ot  his 
children.  He  provides  with  particularity 
that,  if  his  wife  and  all  his  children  die, 
"then,  and  In  that  event, "etc.  He  cer- 
tainly knew  that  his  wife  and  cbUdren 
wonld  all  die  at  some  time.  There  was 
no  reason  of  law  that  prevmted  blm  from 
making  such  disposition  of  his  property. 
He  might  exclude  tbe  children  of  bis  chil- 
dren directly  or  Indirectly,  If  he  saw  fit  to 
do  BO,  and  he  might  limit  the  property  or 
parts  of  It,  or  the  proceeds  or  part  thereof, 
of  the  sale  of  it,  as  he  did  do  upon  the 
happening  of  tbe  event  siiecified.  It  ap- 
pears that  there  was  no  personalty,  or  not 
aafflcl«it*to  pay  tbe  debts  ot  tbe  testator. 
Then,  under  the  will,  and  upon  the  mate- 
rial facts  as  they  appear,  when  the  first 
«hnd  ot  the  testator  died,  her  share  ot  and 
Interest  In  the  property  of  the  children,  In- 
•dnding  tbe  remainder  In  the  land  devised 
to  the  mother,  descended  to  the  solesnrvlv- 
Ing  slstw  ashtir  at  law;  and  when  the 


latter  died  the  property  deecmded  to  tbe 
mother,  the  /enze  plain  titf;  and  when  she 
shall  die  it  will  descend  to  her  hcArs  at  law, 
charged  with  the  payment  ot  the  several 
special  legacies  of  tbe  will  In  tbelr  order. 
It  the  property  shall  be  more  than  suffi- 
cient to  pay  these  legacies,  the  surplus 
will  go  to  the  heir  at  law  or  devisee  ot  the 
mother,  the  Ame  plaintlft.  Jndgment 
affirmed. 


AvKBT  et  aJ.  V.  Fkit(»a.rd. 
{Supreme  Court  qf  North  CartMna.  i^rU  14^ 

isgo.) 
Appbal. 

Where,  In  the  absenoe  of  appell8at*t  oouumI, 
■n  appeal  vru  dlsmiued  under  rules  9S  sod  88, 

Supreme  Coart  of  North  Carolina,  beoauM  of  vp- 
peUant'B  failiore  to  have  tbe  record  printed  as  tbere- 
in  required,  tbe  cause  will  not  be  reiaatated,  espe- 
cially when  It  appears  that  the  transcript  was  not 
filed  witbin  the^^  limited  by  Code  IT.  a  |  560, 
as  amended  by  Acta  1860,  o.  lOL 

Motion  to  reinstate  the  cause  on  the 
docket  ot  the  supreme  court. 

Strong;  Gray  &  Stamps,  for  appellant. 
Batcbelor  A  Dererenz,  tor  appellees. 

CiABK.  J.  This  cause  was  tried  at  Sep- 
tember term,  1889,  ot  Mitchell  superior 
court,  which  began  9th  September,  1889, 
and  adjourned  on  SElst  September.  The 
"  case  on  appeal  **  was  settled  by  the  Judge, 
and  filed  in  the  office  of  the  clerk  of  the  su- 
perior court,  November  let.  The  tran- 
script on  appeal  was  docketed  In  this 
court,  November  80th.  The  tall  term  uf 
this  court  b^an  on  SOth  September,  1889, 
and  the  call  of  causes  from  the  tenth  Judi- 
cial district  to  which  this  case  belonged 
began  on  ad  December.  This  appeal  was 
reached  regnJarly  In  its  order,  Decinnber 
8d,  and  was  dismissed  on  motion  of  appel- 
lee for  failure  to  have  printed  the  parts  of 
the  record  required  by  rules  ot  this  court 
28  and  29.  The  necessity  tor  this  rule,  and 
the  authority  of  the  court  to  make  It.  have 
been  often  affirmed.  Tbe  court  will  not 
reiterate  what  has  bem  so  oftensald.  The 
subject  has  bem  lattiy  considered  In  Hom 
ton  r.  Green,  104  N.  C.  400, 10  S.  E.  Bep.  470, 
to  which  we  merely  refer.  The  case  hav- 
ing been  tried  at  a  terra  ot  the  court  hdd 
before  the  commencement  of  tbe  fall  term 
of  this  court,  the  transcript  on  appeal  was 
required  to  be  docketed  before  the  close  of 
the  call  ot  causes  from  that  district.  If  not 
docketed  by  that  time,  tbe  appellee  would 
have  bad  the  r^tat  to  docket  and  dismiss 
rule  17  of  this  court.  Tbe  appellee  not  only 
had  tbe  riKht  to  require  the  transcript  on 
appeal  to  be  docketed  In  such  time  under 
penalty  of  dismissal,  but  to  have  It  In  such 
plight,  as  to  printing  the  record,  that  the 
court,  undertheruleB,could  permit  It  to  be 
argued  when  reached.  Tbe  appellant  In- 
sists. bowevOT.  that  as  the  term  ofvourt 
at  which  the  cause  was  tried  expired  with> 
In  10  days  before  the  beginning  of  the  tall 
term  of  this  court,  the  appeal  was  not  re- 
quired tobedocketed  at  iiald  term,  and  re- 
lies upon  Gregory  v.  Hobbs,  92  N.  C.  89. 
The  requirement  Is  explicit  that  an  appeal 
from  a  Judgment  rendered  before  the  com- 
mencement ot  a  term  ot  this  court  must  be 
docketed  before  the  conclusion  ot  the  caU 
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of  the  district  to  which  It  belongs  at  soch 
term.  The  case  cited  does  not,  as  con- 
tended by  appellant,  alter  th)B  by  permit- 
ting  the  Appeal  to  be  taken  to  the  second 
term  of  the  supreme  court  held  after  Judg- 
ment rendered,  when  liie  flmt  term  begins 
within  10  days.  The  head-note  does  so  In- 
dicate, bat  It  Is  mlsleadiug.  It  lays  down 
an  exception  to  a  rule  as  the  rale  Itself. 
That  case  was  from  the  first  district.  The 
court  held  that,  as  the  statutory  10  dpys 
allowed  tor  perfecting  an  appeal  by  filing 
a  bond  had  not  expired  when  that  district 
was  called,  this  was  a  good  excuse  for 
non-compliance  with  the  reqniremNit  to 
docket  the  case  at  that  term.  Bat  In  the 
case  now  before  as  the  statutory  time  for 
perfecting  the  appeal  had  expired  before 
the  district  was  called,  and  the  transcript 
on  appeal  had  been  docketed  as  required. 
It  appears  from  affidavit  filed  by  appellee, 
and  not  denied,  that  the  counsel  for  appel- 
lant was  In  attendance  on  this  court  dar- 
ing the  call  of  said  district,  and  left  before 
thTs  case  was  reached,  saying  his  client 
had  not  famished  money  to  print  the  rec- 
ord, and  he  could  not  resist  the  dismissal 
of  the  appeal.  The  appellant  offers  no  af- 
fidavit that  be  had  furnished  the  money 
for  such  parpose,  or  had  taken  any  steps 
whatever  to  have  record  printed.  So 
cause  to  reinstate  Is  shown.  It  Is  a  case 
of  very  jp-ofls  negligence,  at  the  least,  II  not 
of  a  wlillal  and  intentional  disregard  of 
the  rules  of  tbecoort.  Even  had  the  cause 
been  tried  below  during  a  term  of  this 
court,  the  api>ellant  would  not  be  entitled 
to  this  relief.  While  such  cases  are  not  re- 
quired to  be  docketed  till  the  term  of  this 
court  which  begins  next  after  such  Judg- 
ment Is  rendered,  the  law  not  only  favors, 
but  exacts,  promptness  and  diligence  In 
sendlngupand  proeecattngappeals.  Ciode* 

5  650,  r  as  amended  by  chapter  161,  Acta  1880, ) 
requires  appellant  to  serve  his  case  on  ap- 
peal In  10  days,  and  tbeapp^ee  Is  allowed 

6  days  to  serve  counter-case.  The  appel- 
lant Is  required  "Immediately"  to  request 
the  Judge  to  settle  the  case,  who  shall  ap- 
point a  time  and  place,  which  time  shall 
not  be  more  than  SO  days  from  the  receipt 
of  such  request.  Section  561  requires  the 
clerk  of  the  superior  court  to  send  up  the 
transcript  to  this  court  within  20  days 
after  the  "case  on  appeal  "la  filed  In  his 
office.  Ifbyreasonofcompllance withthese 
provisions  of  the  statute  "the  transcript 
on  appeal  In  a  case  tried  daring  a  term  of 
this  coart  Is  docketed  at  soch  term  before 
the  i;>era8al  of  the  district  to  which  it  be- 
longs, It  stands  for  argument  In  Its  regu- 
lar order  at  that  term.**  Bale  6,  Rules  of 
Conit,  Motion  dniled. 


Stxphbns  v.  Kooncx. 

(AqirAne  Court  of  NarQi  Carolina.  April  14, 
1890.) 

APFBAJ^FAiunta  to  Prikt  Rboobd. 

Wbera,  in  (he  absenoe  of  a^i^wllaDt*!  oonn- 
ad,  sn  appeal  was  dismissed  under  roles  28  and  29 
of  the  supreme  court  of -North  Carolina,  because 
of  appellant's  failure  to  have  the  record  printed  as 
required  tiierein,  a  motioD  to  reinstate,  beoaose  the 
appellant  dU  not  know  that  a  printed  record  was 
required  in  an  uff^ti^WBi  this  from  an  order  la 


the  case,  will  be  denied,  where  It  uneara  tiiat  as- 
pellaat  baa  been  otherwise  gnllty  of  laohes  in  tne 

prosecution  of  bis  appeal. 

John  Devereaz, for  appeUant.  CLM. Baa- 
bee,  for  appellee. 

Clabk,  J.  This  action  was  tried  at  No- 
vember term,  1899,  of  OnMow  superior 
court.  The  toanscriptot  the  record  on  ap- 
peal was  docketed  In  this  court  March  12, 
1890,during  thecall  of  the  district  to  which 
It  belongs.  It  was  reached  In  regular  or- 
der on  March  ISth,  and  on  motion  of  ap- 
pellee's counsel  It  was  dismissed  for  failure 
to  print  the  record  aarequlred  by  the  rales. 
On  March  3Cth  a  m  otlon  to  relnstace  ap- 
pefU  was  entered  and  set  for  hearing  April 
Bd.  On  that  daj  no  cause  was  shown, 
and  the  motion  was  denied.  On  April  9th 
the  motion  to  reinstate  was  again  made 
un  the  ground  that  the  counsd,  retained 
by  the  original  counsel  In  the  cause,  for  the 
purpose  of  making  the  motion  to  rein- 
state, had  notUted  the  latter  that  the  mo- 
tion would  be  beard  April  3d,  bat  the  lat- 
ter was  then  absent  from  home,  and  did 
not  return  till  after  the  motion  was  heard 
and  denied.  For  this  reason  appellant 
asks  that  the  Judgment  denying  the  mo- 
tion to  reinstate  be  set  aside,  and,  for 
cause,  to  reinstate  the  appeal.  The  origin- 
al counsel  flies  an  affidavit  that  he  was 
ben  during  the  call  of  thedlstriet,  and,  not 
setfbig  this  case  on  docket,  he  Mt  beCoie 
the  rail  was  concluded,  and  that  the  rec- 
ord was  not  printed,  because  bis  <dlent 
supposed  that  In  an  appeal  like  this,  from  an 
order  In  the  cause,  the  record  was  not  re- 
quired to  be  printed.  If  the  transcript  of 
the  record  on  appeal  had  not  been  docket- 
ed before  the  close  of  the  call  of  that  dis- 
trict, the  apples  would  have  been  enti- 
tled to  docket  and  dismiss.  Bale  17.  It 
was  no  advantage  to  appellee,  and  no 
compliance  with  the  rule,  to  docket  the 
record,  bat  in  such  condition  that  It  could 
not  be  heard  when  reached  for  want  of  a 
printed  record.  Rale28.  If  the  transcript 
on  appeal  had  been  delayed  by  failure  of 
the  Judge  to  settle  the  case  on  appeal  In 
time,  It  was  the  du^  of  the  appeuant  to 
docket  a  transcript  of  the  rest  of  the  rec- 
ord, and  move  for  a  eertforari  before  the 
close  of  the  call  of  the  district  at  the  first 
term  <a  this  court  begun,  after  Judgment 
rendered,  or  the  appellee  would  have  ha«l 
the  right  to  dismiss.  Plttman  v.  Klmber^ 
ly,  92  N.  C.  562.  But  nothing  evm  of  this 
kind  appears.  The  appellant  might  and 
sbonld  have  had  the  appeal  docketed  long- 
before  he  did.  Having  permitted  It  to  be 
held  back  till  the  last  moment,  he  sbonld 
have  sent  up  with  It  the  record,  ready- 
printed.  The  appellee  bad  a  right  to  have 
the  case  argued  or  dismissed  at  this  term. 
He  cannot  be  deprived  of  it  by  the  appel- 
lant sending  ap  the  case  at  the  last  min- 
ute almost,  and  then  with  no  printed  rec- 
ord, so  that  the  causecoald  not  bear^goed. 
The  appellee's  counsel  was  willing  to  ar- 
gue the  case  without  the  printed  record, 
but  the  court,  under  the  rules,  could  not 
hear  It,  and  be  had  no  remedy  ezc^t  to 
have  the  appeal  dismissed.  Indeed,  If  ap- 
pellant's counsel  had  remained  to  attend 
to^e  Interests  of  his  client,  as  appellee's 
connad  did,  there  was  arn^le  time  to  bav* 
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bad  the  record,  whlcb  1b  very  abort,  printed 
alter  tbe  appeal  was  docketed,  and  betore 
It  was  reached  the  next  day  for  argument. 
The  sppeltaDt  U  hlmeelt  a  lawyer,  and,  if 
be  were  not  familiar  with  tbe  rales,  his 
connael.  If  applied  to,  coQld  have  Informed 
htm  of  tbe  requirements  as  to  prosecatinK 
appeals  In  tbis  coart.  The  court  eanDOt 
permit  appellaDts  to  procure  a  continu- 
ance on  tnw  docket  by  not  sendlns  np  ap- 
peals In  time,  or  not  having  the  record 

grinted.  This  has  been  repeatedly  held, 
till  less  can  it  permit  an  appellant  to  ob- 
tain months'  delay  by  his  connael  leav- 
ing: the  court,  and  permittinff  the  case  to 
look  alter  Itself.  The  appellee  la  not  to 
be  damaged  by theactol  appellant's  coud- 
selilor  he  has  no  recourse  against  him.  If 
tbe  appellant  in  any  case  Is  injured,  he  has 
a  recourse  by  action  against  bis  counsel. 
University  v.  Lasslter.SS  N.  C.  »8.  The 
court  under  such  circumstances  wUl  give 
the  appellee  the  remedy  to  which  he  la  enti- 
tled by  dismissing  the  appeal,  U  appellee 
moves  therdor,  as  entitied  to  do  by  rule 
29  of  this  court.  We  are  not  to  be  under- 
stood as  holding  that  there  was  no  negll- 
gence  In  the  orlftinal  counsel  of  appellant 
causing  appellee's  counsel  to  be  notified 
to  attend  to  oppose  the  motion  to  rein- 
state, and  then  leaving  home  without 
learning  tbe  date  the  motion  was  set  tor 
hearing,  or  tumlsblng  affidavits  in  support 
of  the  motion.  This  was  a  dlsr^ard  of 
the  time  of  tbta  court,  and  might  haveput 
the  appellee  to  considerable  inconvenience 
and  ttxpuue.  Motion  dauied. 


ASHBT  V.  PAQB. 

C9upr«m«  Court  fnf         CanMna.  April  14, 

GuBTODT  or  Cbizji. 
On  Am  petltlOD  of  a  mother  that  her  Infant 
dangbter,  who  has  been  for  several  Tears  in  the 
oan  and  oostody  of  defendant,  be  apprenticed  to 
bw  husband,  the  clerk  of  the  soperior  court  has 
no  authority  to  appreoUce  the  child  to  defendant 
Bs'tbe  moet  saltMtle  person  to  raise  and  care  "for 
bar,  under  Act  N.  C.  tS89,  c.  160.  concerning  '*lndi- 
gmt  aad  other  apprentioes, "  when  the  child  does 
not  oome  within  any  of  the  fire  classes  of  Indigent 
Ofphsns  and  friwdlesa  children  apeolfledia  the  aot; 
aad  tbe  mother  herviU.  If  a  snltaUe  person,  wlU  ba 
awarded  Uw  onttody  of  her  ohild. 

GIrdb  a  Okon,  for  appellant.  W»taoD  A 
BaxtOBf  tor  appellee. 

Davis,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  GiLUBB,  J.,  rendered  at  November 
term,  18b9,  of  the  superior  court  o!  Stokes 
county*  afflrmlng  the  Judgment  of  tbe 
clerk  ol  the  superior  court  refusing  to 
grant  the  application  of  the  petitioner  to 
have  ber  Infant  daughter,  Mary  £.  M.  Cal- 
houn, aged  U  years  and  5  months,  ap- 
prenticed to  her  husband,  James  U.Ashby, 
and  apprenticing  said  infant  todefendant. 
The  petition  was  filed  May  «,  18S9.  Upon 
tbe  bearing  of  the  petition  before  the 
cleirk,  John  H.  Page  filed  an  answer,  set- 
ting forth:  "(1)  That  he  has  had  tbe  care 
and  custody  of  said  Mary  £.  M.  Calhoun 
for  the  last  several  years,  and  has  raised 
ber  to  tbe  present  age.  and  now  objects  to 
surrendering  her  to  any  person;  (2)  that 
•aid  Jamea  Aataby,  under  the  clrcam- 
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stances,  would  not  be  a  suitable  person 
to  bind  said  child  to ;  (8)  that  said  James 
Page  hereby  applies  to  have  said  child  ap- 
prenticed to  him,  and  thinks,  under  the 
circumstances,  be  ought  to  be  entitled  to 
her,  which  he  hopes  to  be  able  to  show. " 
Afterwards  the  clerk  rendered  the  follow- 
ing Judgment:  "This  cause  coming  on  for 
a  hearing,  and  altter  a  full  Investigation 
of  the  matter,  and  having  all  the  evidence 
In  said  cause,  and  considering  tbe  same, 
I  decline  to  apprentice  or  bind  said  Mary 
E.  M.  CalhouQ  to  James  Ashby.  I  further 
find  that  the  child  has  a  good  home  with 
James  H.Page,  and  therefore  think  him  to 
be  the  most  suitable  person  to  raise  and 
care  lor  said  cldld.  I  thraefore  apprenttee 
her  to  him.  It  Is  further  adjudged  that 
each  party  pay  their  own  costs. "  From 
this  Judgment  the  "plaintiff  appealed  to 
the  superior  court,  and  his  honor,  upon 
the  bearing  before  him, rendered  Judgment 
In  the  defendant's  favor.  Afflrmlng  the 
Judgmrat  of  tbe  superior  court  clerk,  his 
honor  found  only  tbe  tacts  set  forth  In  the 
judgment.  **  From  this  Judgmmt  tbe 
plaintiffs  appealed  to  the  supreme  court, 
and  assigned  as  errors:  "(1)  That,  upon 
the  facts,  the  custody  of  the  Infant  should 
have  been  awarded  to  the  said  Jas.  H. 
Ashby.  (2)  Upon  the  facts  admitted  in 
tbe  pleadings,  and  those  found  In  thejudg- 
ment,  the  child  should,  in  law  and  Justice, 
have  been  ddlvered  to  the  petitioner  as  a 
matter  of  right,  or  its  custody  bestowed 
upon  the  said  James  H.  Ashby,  as  request- 
ed by  her  in  her  petition. "  The  Judgment 
of  the  court  below  seems  to  have  been 
based  upon  the  assumption  that  it  was, 
within  the  discretion  ol  tiie  court  to  ap  ■ 
prentice  the  child  to  "the  most  suitable 
person  to  raise  and  care"  for  her,  and 
iwovlde  tor  her  "a  good  home, "  for  these 
are  the  only  facts  found.  This  Is  a  mis- 
apprehension of  the  law.  Chapter  16d  of 
the  Acts  of  1889.  "In  relation  to  indigent 
and  other  apprentices,"  (by  which  the 
present  case  is  governed,)  authorises  the 
clerk  to  apprentice  "  (1)  all  orphans  whose 
estates  are  of  so  small  value  that  no  per^ 
Bcm  will  educate  and  maintain  them  lor 
the  benefit  thereof;  (2)  all  Infants  whose 
lathers  have  deserted  their  families,  and 
been  absentslx  months, leavlngthem  with 
out  suffldent  support ;  (S)  any  poor  child 
who  is  or  may  be  chargeable  to  the  coun- 
ty, or  shell  beg  alms;  (4)  any  child  who 
has  DO  father,  and  the  mother  is  of  bad 
character,  or  suffers  her  children  to  grow 
up  In  habits  ol  Idleness,  without  any  vl^ 
Ible  means  ol  obtaining  a  honest  llvell- 
bood;  (6)  all  infants  whose  parents  do 
not  habitually  employ  their  time  In  some 
honest.  Industrious  occupation."  The  on- 
ly facta  found  are  set  out  in  the  Judgment, 
and  they  do  not  bring  Mary  E.M.Calhoun 
within  any  one  of  the  five  classes  men- 
tioned In  the  statute,  and  It  does  not  ap- 
pear from  them  that  she  Is  a  proper  sub* 
Ject  to  be  bound  out  at  all.  If  tbe  mother 
be  a  suitable  person,  and  the  child  does 
not  come  within  any  of  the  clauses  men- 
tioned, she  Is  entitled  to  Its  custody,  even 
though  some  other  may  be  "more  suita- 
ble." Mitchell  V.  MltcheU,  67  N.  a  807. 
There  is  error. 
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State  t.  Bbaoktxua. 

iaumtme  Court  qT  NorOi  Carolina.  April  14, 
IBM.) 

HllBDBR— SdCTICUUIOT  OT  BVIDIUIOI. 

On  a  trial  for  morder,  tbe  erldeDoe  tended 
to  sbow  that  defendant  had  a  motive,  though  not  a 
strong  one,  to  kill  the  deoeaeed :  that  he  made  In- 
ilefliute  Uireata  agaitut  him ;  tiiat  he  bad  oppor- 
tanity  to  kUl  htm;  and  that  ma  traoka  were  Men 
by  one  witness  aa  if  he  were  going  from  the  plaoe 
where  the  body  of  deceased  was  found  towards  the 
house  from  which  it  was  taken,  but  neither  the 
traoka  nor  tbe  feet  of  tbe  aooused  were  measured, 
and  the  witness  could  not  say  bow  she  knew  they 
were  bis.  On  the  night  of  the  homicide,  and  prob- 
ably shortly  after  it  was  committed,  defendant  was 
in  company  with  seTOral  other  persons,  and  ap- 
peared to  be  anxious  and  uneasy,  and  exclalmea, 
without  ^>parent  cause,  '^Oreat  God,  boys  I  I'm 
eoins  to  Imto  this  oonntey. "  He  gaTs  no  reason 
zor  tbe  exclamation,  and  next  motniDg  demanded 
the  wagea  due  blm,  and  seemed  anxiooa,  but  did 
not  fly.  field,  that  the  evidence  was  not  aufDcient 
(0  go  to  the  Jory. 

Appeal  from  raperlor  court.  Blebmoiid 
county ;  Shbphbbd,  Ja<fg;e. 

Indictment  against  John  BrackTlUe  for 
bomtclde.  Defendant  appeals. 

Tbe  Attorney  OenonU,  for  the  State. 

Mbrrihon,  C.  J.  Competent  evidence, 
snfflclent  in  pertinency  and  force  In  some 
reasonable  view  ot  It  to  be  taken  by  tbe 
Jary  to  warrant  tbem  in  finding  a  Twdtct 
of  guilty,  mnst  be  submitted  totbem  dn 
the  trial  of  the  issue  of  fact  raised  by  the 
plea  of  not  guilty  In  a  criminal  action. 
Such  eTidence  must  be  produced, else  there 
cannot  be  a  lawful  verdict  of  guilty.  It  Is 
the  province  and  duty  of  the  court  to  de- 
termine that  such  evidence  inorls  not  pro- 
duced on  the  trial  when  any  question  In 
that  respect  is  raised.  It  Is  we  provlnee 
ol  the  Jury  to  determine  when  snch  evl- 
dwace  is  so  produced  that.it  Is  true  or  not 
true  in  whole  or  in  part,  and  its  weight 
and  sufficiency  or  Inaufficiency  to  Induce 
them  to  render  a  verdict  of  guilty.  What 
Is  evidence  la  a  question  for  the  court. 
Whether  evidence  is  true  or  not,  and  what 
is  its  weight,  are  questions  ordinarily  for 
the  Jary.  State  T.^hlte,  89  N.  C.  462.  and 
the  cases  there  fitted ;  State  t.  James,  90  ^. 
C.  702;  State  t.  Atkinson.  98  N.  C.  619; 
State  T.  Powell,  94  N.  G.  966.  In  the  pres- 
ent case  tbe  evldoice  produced  on  the  trial 
was  strong,  and  abundantly  sufficient  to 
go  to  the  Jury  to  prove  that  the  deceased 
was  brutally  murdered  by  some  person ; 
but  In  oar  Judgment  it  was  not  sofflclent 
to  go  to  them  to  prove  that  the  prisoner 
was  the  guilty  party.  It  tended  to  show 
tbattbe  prisoner  had  motive, but  notvery 
strong;  that  he  made  threats,  Indefinite, 
but  rather  suggestive  that  he  might  kill 
the  deceased ;  that  he  had  opportunity  to 
bill  him  ;  that  others  had  like  and  as  great 
opportunity ;  that  his  tracks  were  seen  by 
one  witness  as  If  he  were  going  from  the 

Rlace  where  the  body  of  the  deceased  was 
mnd,  towards  the  house  from  which  he 
was  taken,  but  this  evidence  was  not  defi- 
nite or  satisfactory.  So  farasappears.the 
tracks  were  not  scrutinized ;  they  were  not 
measured;  tbe  prisoner's  feet  were  not 
measured  or  fitted  to  the  tracks ;  nor  did 
It  appear  that  bis  feet  were  at  all  peculiar 
In  any  respect,  nor  did  the  witness  say  how 


she  knew  the  tracks  were  his.  On  thenlght 
ol  the  homicide,  probably  shortly  after  it 
was  committed,  the  prisoner  was  in  a 
cabin  with  several  other  persons,  and  ap- 
peared to  be  uneasy  and  anxious,  and  ex- 
cl^med,  without  apparent  cause,  "Great 
Ood,  bc^rsl  I'm  going  to  leave  this  roan- 
try.  **  He  gave  nonasonfortbls  exclama- 
tion. The  next  morning  he  demanded  the 
wages  due  to  him  from  his  employer,  and 
seemed  anxious ;  but  he  did  notfly.  There 
was  otber  evidence  In  connection  with 
that  referred  to  going  to  prove  that  the 
wife  of  the  deceased  was  tired  of  him; 
wished  he  was  dead ;  that  she  was  a  dis- 
solute and  bad  character.  It  did  not  ap- 
pear that  the  prisoner  was  ber  paramoar, 
or  that  therewas  undue  Intimacy  between 
them.  It  may  be  that  some  person  other 
than  the  prisoner,  at  her  instance  or  on 
her  account,  murdered  the  deceased.  In- 
deed, she  was  charged  In  this  action  as  a 
participant  in  the  murder,  and  she  was 
not  at  all  bee  from  suspicion.  We  think 
the  evldmceMmply  raised  strong  suspicion 
of  the  prisoners  guilt.  It  could  nut,  in 
any  reasonable  view  of  it,  prove  bis  guilt. 
Taking  tbe  strongest  view  of  It  adverse  to 
him,  upon  serious  reflection.  It  leaves  the 
mind  in  a  state  of  painful  anxiety,  doubt, 
and  uncertainty  as  to  his  guilt.  The  evi- 
dence giving  rise  to  suspicion,  accepted  as 
tme.  was  far  from  conclusive.  Leaving 
ont  the  evidence  as  to  tbe  tracks,  tbe  lead- 
ing facte,  whether  taken  severally  or  col- 
lectively, and  In  th^r  combined  force,  were 
not  necessarily  Inconsistfflit  with  his  In- 
nocence. As  we  have  seen,  tbe  evidence  aa 
to  tbe  tracks  was  vety  unsatisfactory.  It 
seems  that  It  might  and  ought  to  have 
been  made  m  uch  clearer,  especially  as  It 
was  very  material.  Clrcamstantial  evi- 
dence is  not  only  a  recognised  and  accepted 
instrumentality  in  the  ascertainment  of 
truth,  but  it  is  essential,  and,  when  prop- 
erly understood  and  applied,  highly  satis- 
factory in  matters  of  the  gravest  moment. 
The  facte,  their  relations,  connections,  and 
combinations,  should  be  natural,  reason- 
able, clear,  and  satisfactory.  When  such 
flvldence  isrdied  upon  toeonviet.lt  should 
be  clear,  convlnrlng,  and  conclusive  In  Its 
connections  and  combinations,  excluding 
all  rational  doubt  as  to  the  prisoner^ 
guilt;  and  it  Is  not  sufficient  to  go  or  be 
left  to  tbe  Jury,  unless  In  some  aspect  of  It 
they  might  reasonably  render  a  verdict  of 
guilty.  8tatev.Swink,2Dev.&B.9;  State 
V.  Long,  7  Jones,  (N.  C.)  24;  State  v.  Mat- 
thews, 06  N.  C.  106:  State  v.  Bowman.  80 
N.  C.  482;  State  v.  Freeman.  89  N.  C.  469; 
State  V.  James,  90  N.  C.  702.  There  la 
error.  Let  this  opinion  be  certified  to  tbe 
superior  court  according  to  law.  It  Is  so 
ordered.  I 


MgOii.1.  et  al.  v.  Bum. 

{Supreme  Court  of  North  Carolina.  April  14, 
189a) 

Pabtitioh — Plbadiho. 

1.  A  petition  for  partition,  wbioh  all^aa  that 
petitioners  and  defendant  are  teosnte  In  oonunon 
of  the  land,  and  admits  that  defendant  is  in  pos- 
session, claimluK  the  share  of  one  oo-tenant,  but 
does  not  admitthat  he  claims  to  be  sole  seised,  does 
not  impliedly  admit  that  defenAsnt  resista  peti- 
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ttoner'ft  claims,  and  Is  not  demnrtmbie,  as  not  al- 
leging tbat  petitioners  are  in  possession,  aa  de- 
fendant's poflsesalon  is  that  of  hia  oo-tenants. 

8.  A  petition  for  partition  wblch  alleges  Uiat 
petitlmien  and  defendant  are  tenants  In  oommon, 
and  in  posseasion  of  the  land,  and  the  necessity  of 
a  sale  for  partition,  Is  not  demorrable  beoanse  It 
also  alleges  that  petitioners  and  defendant's  as- 
signor are  next  of  tdn  and  heirs  at  law  of  a  certain 

Enon  and  his  children,  who  all  died  seised  of  the 
id  intestate  and  witboat  Issne,  such  allegations 
being  redandant. 

N.  W,  Itay,  for  appelant.  Sutton  A 
Cook  and  W,  A.  GFirtArfe,  for  respondents. 

DAvm,  J.  This  was  a  petition  for  parti- 
tion ofland,  beard  on  appeal  fromtlieclerk 
of  the  snperlorcoqrt  of  Oamberland  county 
before  Fbilupb,  Judge,  at  chambers,  on  the 
2dofFebruary,1888.  "Thepetltlouof  D.K. 
McGlll.  Margaret  McOill,  Rebecca  McGiU, 
Xelll  McOni,  Mary  McQlU,  Annie  £11is, 
William  Campbell.  Daniel  McGUl,  (1)  re- 
spectfully represents  that  they  and  Cathe- 
rine McDonald  (under  whom  the d^endant. 
John  Bnie.  claims  an  Interest  in  the  lands 
hereinafter  described)  are  the  next  of  kin 
and  hetrs  at  law  of  the  late  Duncan  Bann 
Bale,  and  his  children.  KeiU  Bale,  Don- 
ald Bole,  Mai7  Bale,  and  Flora  Bale.  (2) 
That  the  said  Dnncan  Bann  Buie  and  his 
widow.  Christian  Bale,  are  dead.  (3) 
That  the  said  Nelll  Bale,  Donald  Bale. 
Mary  Bni^  and  Flora  Bale  (chlldrm  of  said 
Duncan  Bann  Bale)  are  also  dead,  and  died 
fnteatate.  and  without  Issue.  (4)  That 
yoorpetitlonOTsand  said  Catherine  McDon- 
ald are  the  nearest  collateral  relative  of 
said  Duncan  Bann  Bale,  Nelll  Bale,  Donald 
Bnie,  Mary  Bnie.  and  Flora  Buie,  who,  as 
citizens  of  the  United  States  and  of  the 
state  of  Nortli  Carolina,  were  capable  of 
InherltlnK  real  estate  b^onglng  to  said 
Duncan  Bann  Bnie,  Ncill  Buie,  Donidd  Bale, 
Mary  Bnie,  and  Flora  Bole  at  the  time  of 
tbelr  several  deaths,  belug  in  degree  third 
(8)  oQusins  tosaid  Duncan  Bann^uie,and 
first  cousins  to  said  Dnncan  Bann  Buie's 
children,  (Nelll  Buie.  Donald  Buie,  Mary 
Buie,  and  Flora  Buie.)  The  said  Duncan 
Bann  Buie,  and  bis  widow, Chriatian  Buie, 
were  second  cousins  to  each  other  at  the 
time  of  their  marriage.  (6)  Thatyourpe- 
tltloners  and  said  CatherlneMcDonald  are 
tenants  in  common  of  all  the  lands  of 
wbtcb  said  Duncan  Bann  Buie  and  said 
Nelll  Buie.  Donald  Buie,  Mary  Buie.  and 
Flora  Bnie  died  seised  and  possessed  In 
equal  shares  of  one-ninth  of  uie  whole  to 
each.  (6)  Tbat  said  Duncan  Bann  Bnie, 
Netll  Bale,  Donald  Bale,  Mary  Buie,  and 
Flora  Buie  died  seieed  In  fee-simple  and 
possessed  of  the  following  described  tracts 
or  parcels  of  land  situated,  lying,  and  be- 
ing in  Seventy-First  township,  in  Cumber- 
>and  county,  adjoining  Hugh  McCall.P.D. 
P.  Monroe,  and  others  onStewart's  creek, 
Tts. :  60  acres  Hugh  Leslie  land ;  60  acres 
Neill  Bale  land ;  100  acres  N^ll  Buie  land ; 
25  acres  Duncan  Bnie  land ;  100  acres  Mc- 
Intyreland;  and  other  lands  described  in 
the  deed  of  Catherine  McDonald  to  the  de- 
fendant, hereinafter  rrferred  to.  (7)  That 
your  petitioners  and  said  Catherine  Mc- 
Donald or  her  assignee  are,  as  tenants  In 
common  aforesaid,  entitled  to  the  posses- 
aion  of  said  lai^d,  and  to  partition  tiiereof. 
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(8)  That  since  the  death  of  said  Duncan 
Bann  Buie  and  Neill  Buie,  Donald  Buie, 
Mary  Buie,  and  Flora  Buie,  viz.,  August 
lit  1876,  said  Catherine  McDonald,  by  deed 
of  said  date,  registered  in  Book  E.,  No.  4., 
p.  621,  In  the  office  of  the  register  of  deeds 
for  Cumberland  county,  has  assigned  and 
conveyed  to  the  defendant,  John  Buie, 
all  her  right,  title.  Interest,  and  share  Id 
the  aforesaid  lands.  (9)  Tbat  said  John 
Bale,  the  defendant.  Is  in  possession  of 
said  lands,  claiming  title  to  Catherine  Mc- 
Donald's share  therein  under  the  aforaaid 
deed,  as  your  petitioners  are  Informed  and 
believe.  (10)  That  owing  to  the  number 
of  persons  Interested,  sice  and  location  ot 
said  tracts  <A  land,  actual  partition  there- 
of cannot  be  made  without  Injury  to  some 
or  all  of  the  parties  interested.  (11)  Tbat 
your  petitioners  desire  partition  of  said 
lands,  and  to  the  &aA  tbat  division  thereof 
may  be  had  according  to  their  respective 
Interests,  above  set  forth,  pray  that  said 
lands  may  be  sold  by  a  commissioner  ap- 
pointed hf  the  court,  upon  such  terms  as 
the  court  may  direct,  and  for  socb  other 
and  further  relief  as  your  petitioners  may 
be  entitled  to  or  may  be  necessary. " 

The  defendant  demurs  to  the  petition, 
and  assigns  the  following  causes:  "(X) 
That  it  does  not  allege  or  show  the  peti- 
tioners are  in  possession  of  theland  sought 
to  be  partitioned,  and  only  alleges  that 
they  are  raititled  to  have  possession.  (2) 
The  petition  attempts  to  show  plaintiff's 
source  of  title,  and  fails  to  show  facts  suffi- 
cient toconsUtute  such  cause  ot  action,  in 
that— i^rs^.  It  alleges  Impossibilities  In 
law,  because  petitioners  could  not  be  helra 
of  Duncan  Bann  Buie,  while  he  had  chil- 
dren as  alleged,  nor  could  they  be  heirs  ol 
any  of  the  children  as  long  as  any  other 
child  was  living,  norcould  they  be  nelrs  ot 
any  child  while  the  father  or  mother  was 
living,  and  It  alleges  that  Duncan  Bann 
Bnie.  Neill  Bnie,  Daniel  Bnie,  Mary  Buie, 
and  Flora  Buie  all  died  seised  in  fee-slropte 
and  possessed  of  the  lands  referred  to, 
whereas,  without  any  allegation  to  the 
contrary,  it  is  presumed  thatsome  of  them 
Uved  longer  than  others.  The  iKrtlUon, 
having  attempted  to  show  source  ol  title, 
should  have  shown  the  person  last  seised, 
from  whom  they  derived  title  by  descent, 
and  how  they  derived  title,  and  how  they 
were  heirs.  Second.  The  petition,  having 
alleged  a  failure  ot  lineal  descendants, 
should  have  shown  who  was  the  first  pur- 
chaser of  the  lands,  and  how  the  platntllfa 
claimed  and  became  heirs  under  said  pur- 
chaser. Third.  The  petition  does  not  al- 
lege that  petitioners  and  Catherine  McDon- 
ald are  sole  heirs.  Having  attempted  to 
show  sources  of  title.  It  should  have  done 
so  clearly  and  plainly  and  concisely,  so 
that  defendant  could  know  who  were 
proper  parties  In  petitioners*  claim,  and 
also  know  how  to  answer  the  petition." 

The  clerk  auatalned  the  demurrer,  and 
from  his  Judgment  tiie  plaintiffs  appe^ed. 
and  the  following  Judgment  was  rendered 
by  Phillips,  J :  "After  hearing  and  con- 
sidering the  argument  of  counsel,  it  is  ad- 
judged that  the  Judgment  ot  the  clerk  sus- 
taining the  demurrer  be  reversed,  and  the 
demurrer  overruled.  The  dwk  will  allow 
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the  defendant  to  answer  as  the  law  directs, 
and  proceed  with  the  cause  according  to 
law.  From  this  Indarment  overmling  the 
demurrer  the  detendant  appeals  to  the  sn- 
preme  conrt. " 

1.  Thecoonsel  for  defendant  say:  *'The 
possesslun  of  defendant  is  not  enontfh,  un- 
less he  admltHthe  tenancy  In  common,  and 
tbe  all^ation  Impliedly  admits  that  de- 
fendant resists  their  claim.  **  So  far  from 
this  being  so,  the  demurrer  admits  the 
facta  sliced  In  the  petition,  and  It  dis- 
tinctly alleged  that  tbepetitloneniand  the 
defendant  are  tenants  in  common,  and 
*'that  B^d  John  Bute,  the  dtfendant,  is  in 

Sossesslon  erf  said  lands,  claiming  title  to 
atherine  McDonald's  snare  therein  under 
the  aforesaid  deed,  as  your  petitioners  are 
Informed  and  believe. "  It  Is  well  settled 
that,  where  there  is  no  actual  ouster,  the 
possession  of  one  tenant  in  common  Is  the 
possession  of  all  the  tenants  In  common; 
cud  this  continues  to  be  so  until,  from  the 
lapse  o!  Idme,  the  sole  possession  becomea 
endence  of  title  to  the  sole  Aijoyment. 
Here  no  ouster  Is  admitted  by  Implication 
or  otherwise.  It  Is  In  no  way  admitted, 
directly  or  indirectly,  that  the  defendant 
claims  to  be  sole  seised,  or  that  he  claims 
any  other  than  Catherine  McDonald's 
share  in  said  land.  It  is  admitted  that  be 
te  In  possession.  His  possession  Is  the 
possession  of  his  co-tenants,  and  the  first 
ffronnd  trfdemorrer  cannot  be  sustained. 

2.  It  would  bare  been  snffldent  to  al- 
lege, as  Is  alleged  and  admitted  by  the  de- 
murrer, that  the  petitioners  and  defend- 
ant were  tenants  In  common,  and  In  pos- 
session of  the  land  mentioned,  and  the 
necessity  of  a  sale  for  partition,  and  the 
nseless  and  unnecessary  allegations  in  re- 
gard to  the  relationship  of  the  partlea 
were  plainly  Intended  only  to  show  from 
and  tnrongh  whom  title  to  the  land  was 
derived,  and  that  all  the  parties  to  whom 
the  petitioners  and  defendants'  assignor 
were  thus  related,  and  through  whom 
they  claim  are  dead.  If  they  are  all  dead 
intestate,  and  without  llneid  descendants, 
and  petitioners  and  the  defendants  assign- 
or are  the  next  of  kin  and  heirs  at  law  of 
the  survivor  of  them,  it  is  sufficient  lorthe 
purposes  of  this  petition,  and,  fairly  con- 
strued, It  only  meant.  In  this  respect,  to 
allege  a  failure  of  lineal  descendants.  The 
allegations  were  redundant  and  unneces- 
sary, and  might  have  been  omitted  or 
strlclcen  out.  Best  r.  Qyde,  M  N.  C.  4; 
Thames  v.  Junes,  97  N.  C.  121, 1  S.  E.  Rep. 
^2.  It  would  make  nonsense  of  the  peti- 
tion to  suppose  that  It  intended  to  allege 
that  the  petitioners  and  Catherine  McDon- 
ald were  the  heirs  at  law  or  next  of  kin  of 
Duncan BannBuie, atthetime  of  hisdeatb, 
having?  children,  or  that  they  were  the 
heirs  at  law  of  any  one  of  bis  children,  so 
long  as  anotherwas  living;  and  while  the 
petition  might  hnvo  been  more  accurate 
and  more  concise,  as  for  the  matter  of 
that,  in  alle^ng  the  failure  of  lineal  de- 
scendants, utile  per  inutile  non  ritlatur, 
and  the  defendant  can  clearly  see  from  the 
petition  what  Is  demanded  by  the  peti- 
tioners, and  It  Is  sufficient  tn  Inform  talm 
of  everything  necessary  to  enable  him  to 
answer  Intelligently.  It  he  denies  the  peti- 


tioner's title,  or  If  he  claims  to  be  sole 
seised,  or  has  any  otber  defense,  he  can  so 
answer,  and  the  case  can  be  tried  upon  its 
merits.  The  second  ground  of  demurrer 
cannot  be  sostalned.  There  Is  no  wror. 


Habrbll  v.  Wilhinoton  db  W.  R.  Co. 

(Su-preme  Court  of  Noi-Qi  Carolina.   April  8, 
1890.) 

lUlLBOJkD  OoVFAinsS—AOT  OT  AeSKT— BtIDBMOS. 

In  an  ftotion  against  a  railroad  oompaajr  for 

a  penalty  for  non-aupmeDt  of  ffooda  wlwln  five 
da7^  under  Code  N.  C.  i  1907,  the  defendant  de- 
nied receiving  tbe  ffooda.  Plaintiff  testified  tbat 
he  carried  a  Dale  of  cotton  to  defendant's  ware- 
bouse,  and  found  tbe  agent  and  oneR.  in  the  office; 
that,  when  he  told  wbat  he  wanted,  R.  went  with 
him,  and  weighed  the  cotton ;  that  they  then  re- 
turned to  the  office,  and  R.  gave  him  toe  bill  of 
lading  to  the  agent's  presence,  with  the  signature 
of  the  agent  "per  R.»  He  also  testified  that  R. 
had  been  in  the  office  several  months ;  that  ha  had 
seen  him  handling  and  delivering  freight,  and  that 
11  days  after  the  cotton  waa  depoelteo,  be  fonnd  it 
had  not  bem  shipped:  and  that  the  agent  euraed 
and  abused  R.,  sayina' It  was  tbe  third  time  he  had 
done  so  that  faU.  Held  sufficient  to  Jnstfly  the 
finding  of  a  delivery  to  defendant. 

Code  N.  C.  §  1967,  provides  that  "It  ahaU 
be  unlawful  for  any  railroad  company  op- 
erating In  this  state  to  allow  any  freight 
they  may  receive  for  shipment  to  remata 
unshipped  for  more  than  five  days  unless 
otherwise  agreed  between  tbe  railroad 
company  and  tbe  ahlppers;  and  any  com- 
pany vlolatlngthlssection  shall  forfeit  and 
pay  the  sum  of  t  wen  ty-fl  ve  dollars  tor  each 
day  said  freight  remains  unshipped  to  any 
person  suing  tor  the  same. " 

Geo.  Roantree  and  G.A.  R&maeyt  tor  ap- 
pellant.  W.  R.  Allen,  for  appellee. 

Davis.  J.  (Svll  action,  originally  com- 
menced before  a  justice  of  tbe  peace,  to  re- 
cover a  penalty  under  section  1967  of  the 
Code,  and  tried  on  appeal  before  Bynum, 
J.,  at  November  term,  1889, of  the  superior 
courtof  Duplin  county.  There  was  a  Judg- 
ment for  plaintiff,  and  appeal  by  detend- 
ant. **  By  consent,  the  only  Issue  submit- 
ted to  the  Jury  was  whether  the  cotton  in 
controversy  was  delivered  by  plaintiff  to 
detendant  company  on  the  13th  of  Novem- 
ber, 1888."  The  defendant  insists  that 
there  was  no  evidence  sufficient  to  goto 
the  Jury  upon  which  the  Instructions  of  hia 
honor,  set  out  in  the  record,  and  excepted 
to,  could  be  based,  and  the  Instructions 
were  misleading.  As  the  sole  quoatlons 
presented  tor  our  consideration  are  in- 
volved in  the  single  question  as  to  wheth- 
er there  was  any  evidence  to  warrant  the 
Instruction  given,  we  reproduce  only  so 
much  of  tbe  cose  on  appeal  us  relates  to 
the  chaige  of  his  honor,  and  the  evidence 
relied  on  by  tbe  plaintiff  to  sustain  It: 

"Channcey  Harrell,  the  pl<ilntllf,  was 
sworn  in  his  own  behalf,  and  testified: 
That  on  the  13tb  day  of  November,  1SS8, 
he  carried  a  bale  of  cotton  to  the  defend- 
ant's warehouse  at  Duplin  Roads,  and 
went  to  the  office  of  the  railroad  compa- 
ny, and  saw  In  the  office  one  Beall,  the 
agent  of  the  company,  and  also  one  Rob- 
inson. Tbat  witness  said,  *0ood  morn- 
ing,' and,  wlthoDt  addresring  lite  remark 
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toaD7partl(nilarone,said:  *Iwliihtode- 
poalt  a  Dale  of  cotton,*— whereupon  Rob- 
Uflon  went  with  wltDeM,  and  welfflied  the 
cotton,  and  i^ave  witness  a  btll  of  lading 
tberefor.  That  the  office  Is  about  six  feet 
by  ten  In  aize.  That  BeaU  and  Roblneon 
wa*e  in  the  ofllce  when  witness  went  there. 
That  wltnesfl  does  sot  know  whether 
Beali  heard  hla  remartc  or  not.  When 
witness  went  back  to  the  office,  Robinson 
save  bim  the  bill  of  lading,  of  which  the 
lollowlns  la  a  copy,  to-wlt: 

"  *  November  18. 188S.  Reoelved  of  Chaun- 
cey  Harrell.  D.  Roads,  N.  C.  one  bale  of 
cotton,  marked,  numbered,  and  weighed 
aa  below,  to  be  transported, atcompany's 
convenience,  by  the  Wilmington  &  Weldon 
Railroad  Company,  unto  C.  J.  Boutfaer- 
land,  of  Wilmington : 

No.  Bataa.  Uarki.  Weight. 

1  a  H.  m 

rSlcmd]  B.  3.  Bbalu 

Per  R» 

"  BeaU  and  Robinson  were  in  the  office. 
That  the  next  time  wltaeaa  saw  the  cot* 
ton  was  the  aith  of  November.  It  was  in 
the  eame  warehouse,  and  he  ordered  It 
shipped  that  day ;  and  It  waaMhlpped.  No 
new  bill  of  lading  was  given  htm  that 
day.  Witness  made  complaint  to  Beall. 
Ha  (Beall)  cursed  and  abused  RobiQson, 
saying  it  was  the  third  time  he  had  dune 
so  that  fall.  Cross-Exam  Ined.  Witness 
testified  that  the  cotton  was  shipped  -Qm 
24th  of  November ;  that  on  the  ISth,  when 
he  called  to  deposit  the  cotton,  Beall  was 
at  the  tel^raph  instrament,  but  be  did 
not  think  he  was  operating :  that  witness 
simply  went  to  the  door  of  the  office,  and, 
after  bidding  them,  'Oood  morning'  said 
he  wanted  to  deposit  a  bale  of  cotton  for 
shipment ;  that  he  did  not  demand  a  bill 
of  lading  on  the  34th,  but  had  d«nanded 
It  on  the  Sfttb;  that  Beall  was  abusing 
Robinson  lor  carelessness;  that  witness 
did  not  hear  Beall  say  that  Robinson  bad 
no  right  to  receive  freight  and  give  bills  of 
lading,  and  never  heard  Beall  say  so.  Re- 
direct. Robinson  and  Beall  were  three  or 
four  leet  apart  at  the  time  witness  went 
to  office,  on  the  18th.  Robinson  had  been 
staying  there  several  months.  Witness 
had  seen  Robinson  handling  and  deliver- 
ing freight,  and  witness  had  beard  that 
lie  was  studying  telegraphy  there.  Wit- 
ness never  saw  Robinson  elve  a  bill  of  lad- 
ing forfrelght  before,  but  had  seen  blm  de- 
liver Iredght  to  McUard  and  to  Mnrphy  Bros. 
Witness  cannot  idngle  out  any  other  per- 
son to  whom  Robinson  delivered  freight. 
He  saw  Robinson  open  warehouse  door 
and  assist  tbwe  parties  to  get  goods  oat, 
bat  does  not  know  whethnrtbe  agentwas 
there  then  or  not.  Does  not  remember 
wbetherhe  saw  blm  thereornot.  Witness 
baa  seen  parties  go  to  Robinson,  and  tell 
blm  they  had  fright,  and  be  would  ebow 
them  where  to  put  it  on  the  platform. 
Witness  has  meeax  a  party  take  a  coop  of 
cblcfcrae  to  Robinson  to  ship,  bnt  at  auch 
times  witness  do«e  not  know  whether  the 
agentwas  present  or  not.  Does  not  know 
bow  long  this  was  before  shipment  of  his 
own  cotton;  probably  three  or  four 
montha. 


"At  the  plaintiff's  request,  his  honor,  In 
his  charge,  instructed  the  Jury  as  follows, 
to-wit :  *  (1 )  That,  while  the  agent.  BeaU, 
could  not  delegate  his  authority,  he  could 
employ  a  servant;  and,  U  the  Jury  believe 
that  said  Beall  employed  Robinson  to  as- 
^t  htm  in  his  office  by  the  payment  of 
money,  or  by  teaching  him  telegraphy,  for 
his  services,  and  that  It  was  within  the 
scope  of  Robinson '8  employment  torec^ve 
freight,  and  give  bills  of  lading,  and  this 
was  known  to  the  defendant  company, 
and  they  assented  to  It,  and  that  said 
Robinson,  acting  under  such  employment, 
received  the  bale  of  cotton,  and  gave  the 
bill  of  lading,  the  act  of  Robinson  would 
be  the  act  of  Beall;  andthe  Jury  should,  In 
such  case,  answer  the  Issue  in  the  affirma- 
tive. (2)  That  the  defendant  company 
may  have  more  than  one  agent  at  Its  sev- 
eral depots;  and.  It  the  Jury  believe  that 
Robinson  was  In  the  habit  of  receiving 
freight,  and  giving  bills  of  lading,  and  do- 
ing other  acts  for  said  company,  with  Its 
knowledge andacqulescence, and  that  said 
Robinson  received  the  bale  of  cotton  of 
the  plaintiff,  and  gave  the  bill  of  lading  In 
evldmce,  the  said  company  would  be 
bound  by  the  acts  of  said  Robinson,  and 
the  Jury  should  answer  the  Issue  "  Tes. " 
(3)  (Being  a  modification  of  plaintiff's 
third  requested  instruction.)  If  the  defend- 
ant company  knew  that  Robinson  had  been 
receiving  freight,  although  he  had  not 
been  employed  by  them,  and  they  had 
pmnltted  him  to  do  this,  cuid  the  plain- 
tiff knew  this,  or  if,  knowing  Robinson 
had  been  receiving  fre]ght4they  so  acted 
on  bis  receipts  as  to  Induce  the  public 
to  believe  that  he  waa  their  authorized 
agent,  tbey  would  be  bound  by  his  action; 
and  thejury  should  answer  tfaeissue,**  Yes. " 
<4)  (Being  a  modification  of  plaintiff's 
fourth  requested  Instruction.)  That,  If 
said  Robinson  hadnoauthorityfrom  BeaU 
or  the  d^endant  company  to  receive  the 
bale  of  cotton,  and  give  the  bill  of  lading, 
the  said  company  would  still  be  bound  by 
the  acts  of  Robinson,  if  It  ratified  them; 
that  SfUd  companycould  not  ratify  a  part 
of  bis  acts  and  repudiate  a  part,  hut  must 
ratify  the  wbole  or  repudiate  the  whole; 
that  the  fact  that  the  defendant  company 
shipped  the  bale  of  cotton  on  the  bill  of  lad- 
ing given  by  Robinson,  and  gave  no  new 
bill  of  lading,  it  the  evidence  satisfies  the 
jury  that  the  company,  and  not  only 
Beall,  knew  It,  is  evidence  from  wblcb  the 
Jury  may  infer  that  said  company  ratified 
the  act  of  Robinson;  and  if  the  Jury  should 
find  that  the  defendant  company  ratified 
the  act  of  Robluaon,  they  should  answer 
the  lB8ne'*Yee,*' although  they  believe  that 
Robinson  bad  In  fact  no  authority  from 
Beall  ur  the  company.'  To  these  Instruc- 
tions thedefendant  exceptson  the  grounds 
'(1)  that  there  was  no  evidence  that  the 
defendant  company  bad  knowledge  of,  or 
assented  to,  or  acquiesced  In,  any  of  the 
acts  of  Robinson  in  receiving  freight,  and 
giving  bills  of  lading  for  the  same;  (2) 
that  there  was  no  evidence  that  Robinson 
bad  been  In  the  habit  of  receiving  freight, 
and  giving  bills  of  lading  tberefor;  (3) 
that  there  was  no  evidence  that  the  de- 
fmdant  comxMuiy  had  prevloiwly  so  acted 
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on  the  rec^ptB  of  Robinaon  as  to  ladnce 
the  pablte  to  bellere  ttaat  Boblneon  was 
Its  antboriced  a^ent ;  ( 4)  that  there  was 
no  evidence  that  the  defendant  company 
had  notice  ol  the  shipment  of  this  cotton 
being  made  without  a  new  bill  of  lading, 
and  that  without  such  notice  they  could 
not  ratify  euch  act.  And  the  defendant 
Insists  that  In  said  particulars  there  was 
misdirection  of  the  Jury  In  his  honor's 
char^.' 

"The  defendant  reqaeeted  hts  honor  to 
Instruct  the  jury  as  follows:  '  That,  In  or- 
der to  recover,  it  was  incumbent  on  the 
plnlntitr  to  eatabllafa  by  proof  that  the  de- 
fendant railroad  company  knew,  or  had 
reason,  from  observation.  Information,  or 
otherwise,  to  believe,  that  RobluBon  was 
acting  for  the  railroad  company  In  receiv- 
ing Ireigtat,  or  that  Beall  actually  knew  of 
the  rec^pt  ol  this  cotton,  and  made  the  re- 
ceipt of  it  hts  own  act.  [That,  there  being 
no  evidence  of  either  fact,  direct  or  Indi- 
rect, It  Is  the  duty  of  the  Jury  to  answer 
the  Issue,  "No. "}'  His  honor  gave  the  In- 
struction except  the  part  here  inclosed  in 
brackets,  which  part  he  refused  to  give. 
Defendant  excepts  for  that  (1)  there  was 
no  evidence  that  the  dtfendaat  company 
knew,  or  had  reason,  from  observation,  in- 
formation, or  otherwlse,to  know,that  Rob- 
inson was  so  acting  for  the  company ;  (2) 
thaxthere  was  no  evidence  to  go  to  the]ury 
that  Beall  actually  knew  of  the  receiving 
of  this  particular  cotton  at  the  time  of  its 
receipt  oy  Boblnflon.and  made  the  recrtpt 
of  it  his  own.  ** 

The  question  lor  oar  conidderation  Is 
not  one  of  preponderance  of  evidence,  but 
whether  there  was  any  evidence  reasona- 
bly snfllclent  to  go  to  the  Jury  In  the  as- 
pects of  the  case  presented  by  the  charge 
excepted  to ;  for.  If  there  was  no  evidence 
which  the  Jury  had  a  right  to  consider,  or 
only  a  aeiaWlB  of  evidence,  or  If  there  was 
no  evidence  to  which  the  Instructions  of 
hla  honor  were  applicable,  then,  however 
correct  they  may  have  been  as  abstract 

groposltions  of  law,  the  defendant  would 
eentltied  to  a  new  trial.  This  is  too  well 
settled  to  need  citation  of  authority. 

1.  As  to  the  first  exception,  It  la  Insisted 
that  his  honor,  in  his  charge,  assumed 
that  there  was  eridenee  from  which  "ttie 
lory  would  be  Instlfied  In  flndlng"  whether 
Beall  had  employed  Robinson  to  receive 
freight  and  give  blUe  ot  lading,  and  this 
was  known  to  the  defendant  company, 
and  they  assented  to  It.  and  that  said 
Robinson,  acting  under  such  employment, 
received  the  bale  of  cotton,"  whereas,  as 
the  ddendant  says,  there  was  no  evidence 
that  the  company  knew  of  such  employ- 
ment, or  assented  to  it.  What  Is  neces- 
sary to  constltate  notice  or  assent?  In 
IWood.Ry.  Law,  5  166,  it  is  said:  "The 
law  of  agency  Is  especially  applicable  to 
business  corporations,  because  all  tbelr 
bosinesB  must  be  conducted  by  agents. 
Especially  Is  this  the  ease  as  to  railroad 
companies.  And  again,  section  168:  "It 
Is  well  settied  that  notice  to  an  agent, 
actual  or  Implied,  relative  to  a  mat* 
ter  affecting  his  agency,  and  while  snch 
agency  exists.  Is  notice  to  the  principal ; 
and  soch  Is  also  the  rule  &b  to  a  knowledge 
of  facts  relating  to  the  business  of  bis 


agency  acquired  while  acting  for  his  prin- 
cipal, etc.  Assuming,  tberdore,  that 
Beall,  by  the  maxim,  delegutua  aoo  potest 
delega,re,h&d  no  anthorltyto  employ  Rob- 
inson as  an  agent  for  the  railroad  com- 
pany. If  in  fact  he  was  acting  as  such,  no- 
tice or  knowledge  ot  the  fact  to  Beall  was 
notice  tothecompany.  Not  only  so,  but,  if 
Beall  employed  Robloson  as  a  servant  to 
assist  him.  which  we  think  he  had  a  light 
to  do,  then  Robinson's  act  was  Beall's  act; 
as  much  so  as  If  performed  by  Beall  blmself . 
As  a  matter  of  fact,  the  receipt  waa 
signed  *  B.J.  Beall.  PerR."  Theevldence 
for  the  plaintiff  le  to  the  effect  that,  when 
he  carried  the  cotton  to  the  defendant's 
wareroom.  Beall  and  Robinson  were  in  the 
office,  a  room  about  six  feet  by  ten  lu 
size;  that  they  were  three  or  four  feet 
apart;  tiiat  after  salutation  he  said,**! 
wish  to  deposit  a  bale  (rf  cotton,  **  where- 
upon Robinson  went  with  him.  and 
weighed  the  cotton,  and  went  back  to  the 
office,  and gavehlm  the  receipt,— Beall  and 
Robinson  being  In  the  office;  that  Robin- 
son had  been  there  several  months;  that 
he  had  seen  him  handling  and  d^lverlng 
freight ;  that  he  had  seen  a  party  take  a 
"coop  ot  chtckene"  to  Robinson,  to  be 
shipped;  that  when  thecottonwasshlpped 
no  "new  bill  of  lading"  was  given;  that, 
when  he  complained  to  Beatl,  "he  (Beall> 
cursed  and  abused  Robinson,  saying  it 
was  the  third  time  he  had  done  so  that 
fall;"  that  Beall  was  "abusing  him  for 
carelesoaees ;  thathedldnothearBeall  say 
that  Robinson  had  no  right  to  rec^ve 
freight  and  give  bills  of  lading,  and  never 
heard  him  say  so. "  Robinson  was  in  the 
office  with  Beall  when  plaintiff  said,  "  I 
wish  to  deposit  a  bale  of  cotton : "  and  it, 
when  Robinson.  Instead  ot  Beall,  weighed 
the  cotton  and  gave  the  receipt,  It  was 
the  plaintiff's  dul^i  before  delivering  the 
cotton  to  him  and  taking  the  receipt,  to 
inquire  by  what  authority  he  was  acting, 
as  Is  Insisted  by  the  defpndant.  was  It  not 
more  clearly  the  duty  ot  Beall,  who  knew, 
or  ought  to  know,  what  was  being  done 
in  and  about  the  office,  to  have  acted  him- 
self,  and  said :  "lam  the  man  to  receive 
your  deposit  of  cotton.  I  am  the  agent, 
and  not  Robinson.  He  has  no  aothorl- 
ty?"  Sofarfrom  dolnganythlngUkethla, 
according  to  the  plaintiff's  testimony,  he 
never  repudiated  the  act  of  Robinsun, 
though  performed  In  his  presence,  gave 
the  other  bill  ot  lading,  and  only  abused 
Robinson  tor  "carelessness,"  Impliedly  ad- 
mitting that  be  had  some  duty  about  the 
office.  But  the  defendant  says,  and  it  Is 
conceded,  that,  "to  constitute  a  delivery 
of  property  to  a  carrier's  asait«  in  the 
proper  sense,  the  thing  offered  for  trans- 
portation should  come  Into  the  hands  of 
the  carrier's  agrat  for  receiving  freight, — 
not  of  any  person  whom  the  carrier  may 
employ  for  other  purposes."  Did  the  plain- 
tiff so  deliver  the  cotton  to  the  defend- 
ant's agent  for  transportation  ?  The  plain- 
tiff carried  the  cotton,  according  to  his 
testimony,  to  one  of  the  regular  places  for 
receiving  freight  by  the  defendant  com- 
pany. Both  Beall  and  Robinson  were  In 
the  office.  He  stated  his  wish,  without 
addressing  either  ot  them.  Robinson  went 
out  and  w^hed  the  cotton,  and  went 


Digitized  by 


Google 


Vs.) 


TBBOGKHOBTON  fi.  THBOGKMORTOK. 


back  Into  the  office,  where  Beall  was,  and 
gave  the  receipt.  Under  the  clrcnmetan- 
en,  would  any  "plain  man  "  have  stopped 
to  question  the  authority  of  Robinson  be* 
foPB  taking  the  receipt?  There  was  evi- 
dence. 

2.  As  to  the  second  exception :  Defend- 
ant says  that  there  was  no  evidence  that 
the  company  had  "  more  than  one  a^^nt 
at  their  depots. "  and  that  there  was  not 
the  slifirhtest  evidence  that  Robinson  ever 
"received  any  freight  or  gave  any  bill  of 
lading, "  etc.  We  think  uiere  was  some 
evidence  in  the  facts  detailed  in  plaintiff's 
testimony.  From  this  evidence  It  appears 
that  Robinson  was  engaged  abont  the 
office,  acting  for  defendant  company ;  and 
Reall  himself,  abusing  bim  for  "careless- 
ness, "said  it  was  the  third  Hmebe  had 
done  BO  during  the  fall.  Thee  vtdoice  would 
warrant  one  going  to  the  DapUn  Roads 
vtatlon,  and.  under  the  circa  instances  de- 
tailed by  plaintiff,  in  suppuslng  that  Rob- 
inson was  the  agent,  as  on  that  occasion. 
In  the  presence  of  Beall,  he  discharged  the 
duties  of  agent;  and  It  only  appears  other- 
wise from  the  receipt,  which  seems  to  have 
been  fflrai  In  the  office,  In  the  presence  of 
Beau. 

S.  The  knowledge  of  Beall  as  to  Robin- 
son's acts  In  and  about  the  office  affected 
the  company  with  notice,  and  what  has 
been  Bald  in  regard  to  the  first  and  second 
exceptions  applies  to  the  third. 

4.  Robinson  did  nothing  that  It  was  not 
thedulTof  Beall  to  do.  Beall  was  present. 
The  cotton  was  In  the  d^endanvs  ware- 
house, and  no  receipt  was  given  except 
that  given  by  Robinson;  and,  without 
any  other  receipt,  the  cotton  was  shipped. 
And  what  has  been  said  in  regard  to  the 
other  exceptions  appUesto  thefourtb.and 
also  to  tfaat  part  of  the  instruction  asked 
by  the  defendant  and  refused  by  his  honor. 

There  is  no  error. 


Thbockkobton  v.  Throckhobtor. 

(/Supreme  Court  ofAvpenU  of  Virginia.  Apia 
l(fl890.) 

DivDwm— AvDiTEaT— Dtassnoir— Eqttitt 

1.  In  a  Bult  for  absolute  divorce,  a  charge  of 
adultery,  which  is  denied  by  answer  under  oatb,  is 
not  suswned  by  the  evidence  of  a  witness,  whose 
credibility  was  iiopeached,  and  who  was  shown  to 
have  been  actively  enga^  in  procuring  evidence 
for  platntifl,  at  her  expense,  and  who  said  that  he 
was  authorixed  to  tell  one  that  if  he  would  testify 
for  plaiatUt  he  would  be  provided  for  Id  the  future. 

2.  Defendant  had  rented  a  house  of  Mrs.  O., 
who  bad  obtained  a  divorce  from  her  bnsband  on 
the  gronnd  of  emeltr.  and  took  her  as  boarder, 
abe  being  a  relative  of  ma,  and  a  frtend  of  his  wife. 
The  evidence  of  Mrs.  0.*s  bad  repTitatlon  consisted 
of  Idle  village  gossip.  Two  witnesses,  the  reputa- 
tion of  one  of  whom  waa  very  poor,  testified  that 
they  saw  defendant  in  Mn,  0.'a  roran  on  two  dif- 
ferent oocaaions,  which  waa  shown  to  bave  been 
impoaslble.  On  being  summoned  by  a  committee 
of  his  church  to  "answer  as  to  a  report  in  drcola- 
tion, "  defendant  protested  that  he  was  innocent, 
bat  on  their  advice  sent  a  letter  of  withdrawal  to 
the  ohnrch,  without  answering  the  summons,  and 
indoaed  a  oerttflcate  of  bis  wife,  wherein  she  re- 
padlatad  asr  snvloioBof  tafldelity  to  ber.  field, 
ihafc  thaeriaeiioe  did  not  nistain  a  charge  of  adul- 
tery with  Krm.  a 

8.  Desertion,  to  oonsUtote  a  groand  for  abso- 
Inta  dlToroa,  moat  have  conUnned  for  Ave  yeara, 
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and  the  faet  that  the  hnaband  ooonpied  separate 
apartmenu  from  bis  wife,  at  her  inslBtenoe,  does 

not  constitute  desertion  on  his  inrt. 

4.  A  defendant  cannot  be  deprived  of  the  ben- 
efit of  hiB  answer  under  oath  by  its  waiver  in  an 
amended  bUL  filed  subsequenUy  to  XSie  answer, 
and  substanuaUy  the  same  as  the  original  biU, 
wherein  an  answer  under  oath  was  not  waived. 

6*.  B.  A  R.  E.  Lee  and  W.  B.  Garrett, 
for  appellant.  E,  Niebo!a,J:  3.  Alexander ^ 
and  l^ter  A  Nelaon,  for  appellee. 

Lewis,  P.  This  was  a  suit  In  theciivult 
court  ol  Loudoun  county,  by  the  appel- 
lant against  her  husband.  Mason  Thn>ck- 
morton.foradlvorce  a  vinculo  matiimonU; 
The  grounds  upon  which  relld  la  prayed 
for  in  the  bill  are  desertion,  cruelty,  and 
ftdultiTy.  The  charge  of  adultery  is  in 
geneiThl  terms,  the  bill  simply  alleging  that 
the  defendant  "has  frequently  violated  his 
marriage  vows,  and  been  guilty  of  adul 
tery,"  without  any  allegation  as  to  time, 
place,  or  other  circumstances.  The  bill 
also  prays  In  general  terms  that  the  de- 
fendant be  required  to  answer  It,  which  he 
did  on  oath,  denying  that  he  bad  been 
gnllty  of  adultery  with  any  person  or 
persona  within  five  years  next  before  tiie 
instltntton  of  the  smt.  The  suit  was  com- 
menced on  'Uie  14th  of  October,  1887.  Sub- 
sequently an  amended  bill  waa  filed,  in 
which  the  charges  contained  In  the  orig- 
inal bill  are  reiterated,  the  charge  of 
adultery  belngstated  with  more  precision, 
as  follows:  ''That  the  defendant,  on  or 

about  July  .  1884,  visited  a  bouse  of 

ni  fame  In  Washington  dlT,  near  the  de- 
pot of  the  Baltimore  and  Potomac  Rail- 
road, on  Sixth  street,  and  then  and  there 
violated  his  marriage  vow  by  Illicit  Inter- 
course with  some  of  the  himates  of  the 

house;  and  again,  on  the   day  of 

— — ,  visited  a  certain  other  house  of  111 
fame  In  the  said  city,  within  the  past 
three  or  four  years,  and  also  had  Illicit  in- 
tercourse with  a  woman  In  said  last- 
named  house,  none  of  the  names  of  said 
women  being  known  to  your  oratrix." 
The  amended  bill  also  charges  that  thede- 
fendant  "had  illicit  Intercourse  with  a 
woman  named  Martha  C.  Osbnm,  on  or 

about  the  day  of  ,  1884,  and  at 

divers  other  times  In  the  same  Tear,  at 
SnlckersvUle,  In  Loudoun  county,  va.,and 
at  other  times  and  places.  ** 

An  answer  under  oath  is  expressly 
waived  In  the  amended  bill,  and  the  de- 
fendant answered  it,  but  not  under  oath, 
denying  the  charges  It  contained  as 
grounds  of  divorce.  Inasmuch,  however, 
as  there  JB  no  waiver  of  an  answer  under 
oath  in  the  original  bill,  the  defendant  Is 
entitled  to  the  benefit  of  his  answer  as  In 
other  cases.  As  was  said  In  Latham  v. 
Latham.  30  Grat.  807,  It  Is  the  law  of  the 
fornm,  and  cases  of  divorce,  bo  far  from 
Justifying  a  relaxation  of  the  rule,  would 
seem  to  call  for  Its  special  observance,  es- 
pecially when  not  to  observe  It  would  fix 
upon  the  dtfendant  thelmpreeatton  of  per- 
jury in  addlUon  to  the  crime  of  adultwy. 
Our  statute  (Code,  §  8281)  permitting  a 
complainant  In  equity  to  waive  In  theblll 
an  answer  under  oatb  Is  taken  from  the 
amendment  to  the  forty-first  rule  of  prac- 
tice for  the  fed^al  conrta  of  eairity :  and 
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In  CoQl^  V.  Natlor.  118  U.  B.  127,  6  Sap. 
Ct.  Rep.  100],  It  was  decided,  construing 
that  amendment,  that  when  the  bill  nei- 
ther demands  nor  expressly  waives  an  an- 
swer nnder  oath,  and  the  defendant  an- 
swers under  oath,  the  answer,  reapunslre 
to  the  bill,  Is  evidence  In  his  behalf,  conclu- 
«We  H  not  contradicted.  If  a  plnlntiff  In- 
iquity, it  was  Bald,  is  unwilling  that  the 
-answer  shall  be  CTldence  against  him,  he 
must  expressly  waive  the  oath  of  the  de- 
teudant  in  his  bill.  It  Is  unneceesary, 
'therefore,  to  enter  into  any  dlscussicHi  to 
ebow  that  the  defendant  in  the  present 
case  Isentitled  to  the  benefit  of  falsanswer 
tbroDghout.  The  material  charges  In  the 
original  and  amended  bills  are  the  same, 
the  only  difference  being  that  In  the 
amended  bill  they  are  set  forth  with  more 
fullness  and  precision ;  and  it  can  hardly 
be  seriously  contended  that  a  complaln- 
«uit  in  equity  may  deprive  the  defendant 
•of  the  benefit  bis  answer  to  the  bill  in 
which  an  answer  under  oath  is  not 
~w4ilved,  odmply  by  filing  an  amended  bill 
after  the  answer  is  filed,  stating  the  same 
«ase  in  different  language,  and  waiving  an 
answer  under  oath.  If  the  original  bill 
was  defective  In  not  being  sufiSciently  spe- 
cific, it  Is  not  tor  the  plamtitf  to  raise  the 
objection.  The  obiection  could  only  have 
'  been  made  by  the  defendant,  and  be  waived 
it  by  answering  the  bill  without  making 
it.  2  Bish.  Mar.  &  Dlv.  (5th  Ed.)  t  606; 
Holston  V.  Holston,  23  Ala<  777. 

Giving  the  defendant,  then,  the  benefit 
■of  his  answ^ra*  under  oath,  as  we  must,  the 
-«harge  of  adultery  is  not  sustained.  The 
■only  witness  who  testifies  as  to  tlieaU^;ed 
■wlultery  In  Washington  is  William  B. 
-Ahamblin,  who  says  that  on  two  ocea- 
-sions,  about  three  years  before  the  Instl- 
*tutlen  of  the  suit, he,  in  company  wlth'the 
liefendaat,  visited  houses  of  111  fame  In 
^hdt  oltr,  and  that  on  one  of  these  occa- 
sions, at  least,  the  defendant  "went  up 
«talrs*'  wkh  a  female  inmate  of  the  house. 
The  witness  at  the  time  was  a  resident  ul 
Waahingtoi^  and  had  previonsly  lived  in 
£rf>Ddoun.  His  evidence,  however,  Is  not 
only  contradicted  by  the  answer  of  the  de- 
fendant, but  his  credit  as  a  witness  is  im- 
peached. A  number  of  witnesses  were  ex- 
amined for  the  defendant  who  testify  that 
the  general  reputation  of  the  witness  for 
truth  and  veracity  Is  not  good,  and  sev- 
eral of  them  say  that,  from  their  knowl- 
edge of  his  general  reputation,  they  would 
not  believe  him  on  oath.  He  is  shown, 
moreover,  to  have  been  actively  engaged 
In  getting  up  evidence  for  the  plaintiff ;  In 
his  efforts  to  do  so  going  to  houses  of  ill 
tame  in  Washington  with  a  photograph 
of  the  defendant  in  search  of  evidence  to 
sustain  the  bill.  Bat  the  search  was  in 
vain.  To  one  of  the  witnesses  he  said  he 
was  working  up  the  case  at  the  expense 
of  the  plaintiff,  and  that  he  had  been  au- 
thorised to  say  to  a  certain  person,  whose 
testimony  was  desired,  that  If  he  would 
go  to  Leesburg  and  testify  la  the  case  he 
need  not  want  for  anything  in  the  future, 
or  words  to  that  tfect. 

It  is  not  disputed  that  the  fact  of  amnr- 
ried  man's  going  Into  a  known  brothel, 
especially  ifwhen  thwe  he  shuts  himself  up 
•in  a  room  witb  a  strampet*  is,  anu- 


plalned,  sufficient  proof  of  adultery.  But. 
for  the  reasons  Just  mentioned,  the  fact  la 
not  established  in  the  present  case.  La- 
tham V.  Latham,  supr^;  2  OreenI.Ev.  S  44. 
And  here  it  may  be  remarked  that  in  any 
case  where  one  man  accompanies  another 
to  a  house  of  iU  fame,eapeflally  It  the  visit 
be  made  at  the  suggestion  of  the  former, 
and  he  afterwards  tarns  up  as  an  active 
witness  in  support  of  an  application  for  a 
divorce  based  upon  such  visit,  his  testi- 
mony ought  to  be  received  with  caution. 
Commenting  upon  the  practice  of  employ- 
ing private  detectlvee  In  such  cases.it  was 
well  said  by  Sir  Chrbwrll  Cbeswell,  lu 
Sopwlth  V.  Bopwtth,4  Swab.  &  T.  243, 
that  where  a  man  sets  up  as  a  hired  de- 
tective of  supposed  delinquencies,  when 
the  amount  of  his  pay  depends  on  the  ex- 
tent of  his  employment,  and  the  extent  of 
his  employment  depends  on  the  dlscbver- 
ies  he  is  able  to  make,  then  that  man  be- 
comes a  most  dangerous  instrument.  In 
another  case  it  was  said  that  the  charge 
of  adultery  will  not  be  taken  as  proved 
merely  because  a  witness  testifies  to  It,  fur 
the  court  must  be  satisfied  that  the  wit- 
ness Is  honest,  that  he  isnotmistakw.and 
that  hiB  testimony  Is  true.  To  establish 
the  charge  the  evidence  must  be  full  and 
satisfactory;  thejudlclalmlndniustbecon- 
vlncedaflirmattv^.  Or,  as  was  said  in  Rlx 
T.  Bix,  8  Hagg.  £cc.  74,  although  ocnlar 
proof  is  seldom  expected,  yet  the  proof 
should  be  "  strict, satisfactory,  and  concln- 
slre."  It  must  be  such,  In  other  words,  as  to 
lead  the  guarded  discretion  of  a  reasonable 
and  Just  man  to  the  conclusion  of  the  de- 
fendant's guilt.  Chambers  r.  Cham  beis,  1 
Hagg,  Const.  ttB ;  Ijoveden  v.  Loveden,  3 
Hagg.  Const.  1;  Tnmey  v.Tumw',  4  Bdw. 
Gh.  666;  State  v.  Colby,  61  Vt.  2U;  Brown 
v.Brown,f>  Ma8s.S20;  Wagonerv.  Wagon- 
er. 10  Atl.  Rep.  221. 

We  come,  then,  to  consider  the  chatve 
of  adultery  with  Mrs.  Osbum.  Tosnetaip 
this  branch  of  the  case,  a  great  mass  of 
testimony  has  been  taken,  coverinK  sever- 
al hundred  pages  of  the  printed  record, 
much.  Indeed  most,  of  which  Is  Irr^vaDt 
matter,  and  thertfore  to  be  laid  out  of 
view.  We  will  consider  only  those  points 
In  the  evidence  upon  which  stress  Is  chlefiy 
laid.  It  appears  that  the  plaintiff  and  the 
defendant  were  married  In  the  year  1874, 
afto-  which  they  resided  on  a  farm  near 
the  village  of  Bnlck««vllle,  in  Ix>ndonn 
county.  Both  were  of  respectable  parent- 
age and  good  social  standing  In  tlie  com* 
munlty.  The  defendant  Is.  and  for  some 
time  has  been,  a  Justice  of  the  peace,  and  a 
popular  and  efficient  magtstrate.  In  18S3 
be  removed  with  bis  family,  at  that  time 
consisting  ot  a  wile  and  three  chidroi.  to 
ftalckersviUe.  Mrs.  Osbum  was  ttaea  the 
owner  of  a  public  bouse  there,  wlileh  the 
defendant  rented  and  occupied,  taking 
Mrs.  Osbum  as  a  boarder,  who  was  a  re- 
latlon  of  his,  and  a  friend  of  his  wlte,  and 
who  is  described  by  several  of  the  wit- 
nesses as  an  unusually  cultivated  woman, 
of  bright  Intellect,  and  highly  aocom- 
plished.  Up  to  the  time  of  their  removal 
from  the  farm,  and  for  some  tlsw  after- 
wards, the  parties  appear  to  have  been 
happy  and  contented.  In  course  at  Hme. 
however,  the  feelings  of  the  app^laat  lor 
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Mrs.  OBbnrn  underwent  a  great  change, 
altboogta  It  does  not  appear  that  the 
change  was  caused  by  Jealouey  oranysiiB* 

glcion  ol  Infidelity  to  her  on  the  part  of 
er  husband.  Indeed,  to  eeveral  of  the 
wltnesseu  she  asserted  the  contrary,  say- 
ing she  "  sever  thought  of  such  a  thing.  ** 
Mrs.  Osbnm,  It  seems,  had  obtained  a  di- 
vorce Iroin  her  husband  on  the  ground  of 
cruelty,  end  continned  to  board  with  the 
defendant  for  some  time  after  his  removal 
to  SnlckersviUe,  where  he  continued  to 
Uve  until  about  the  let  of  January,  1886, 
when  he  returned  with  his  family  to  the 
farm.  To  establish  the  charge  of  adul- 
tery, the  plaintiff  sought  to  prove — First, 
that  Mrs.  Osbam's  general  reputation  for 
chastity  was  not  good;  and,  secondly, 
that  the  relations  between  the  dtfendant 
and  herself  were  such  as  to  warrant  the 
Inference  of  adaltery.  Bntwe  are  ol  opin- 
ion that  neither  of  these  propositions  are 
eetabllsbed,  independently  of  the  effect 
which  is  to  be  glvm  to  the  answer  of  the 
defendant  responsive  to  the  general  charge 
of  adultery  contained  In  the  original  bill. 
Thn  evidence  upon  the  first  point  consists 
tor  the  most  part  of  a  mere  rehash  of  vil- 
lage mmors  and  gossip,  without  any  ap- 
parent foundation  to  Justify  or  support 
them.  For  example,  one  of  these  rumors 
was  that  on  one  occasion,  while  Mrs.  Os- 
bnm was  boarding  at  the  house  of  Mrs. 
Ella  Wllmarth,  in  the  neighborhood,  the 
defendant  went  there  In  a  close  carriage, 
and  took  her  out  driving,  which  Mrs. 
WUmarth,  In  her  deposition,  emj^atlcally 
'dedans  to  be  "utterly  false."  The  same 
witness  also  says:  "She  [Urs.  Osbum] 
always  seemed  a  very  dellghtlul  woman 
to  me  In  every  respect.  I  hare  never  seen 
anything  in  her  unbecoming  a  lady  of  the 
purest  Instlnet ; "  and  there  Is  much  more 
testimony  to  the  same  effect. 

One  of  the  principal  wltneeses  Intro- 
4laeed  by  t)w  plaintiff  to  prove  Improper 
relations  between  the  defendant  and  Mrs. 
Osbum  is  the  colored  woman,  Amanda 
Mason.  This  witness  testifies  that  during 
tbe  tdme  the  defendant  was  living  In 
SnlckersviUe  she  was  employed  as  a  serv- 
ant at  the  house  of  a  gentleman  who  lived 
Just  opposite  the  house  in  which  the  de- 
fendant lived, and  that  earlyone  morning, 
as  she  was  going  into  the  cellar,  she  heard 
a  window  riUsea  on  the  other  side  of  the 
street;  that  tbe  window  was  In  Mrs.  Os- 
bam's room,  end  that  looking  In  that  di- 
rection she  saw  a  man,  having  on  only  his 
«hlrt  and  drawers.ralsethewindow;  that 
It  was  about  day-break,  and  "a  moon- 
«talny  "  morning,  and  that,  while  she  did 
not  recognise  the  roan's  face,  she  thought 
it  was  the  d^endant,  but  wouldn't  swear 
tliat  it  was  he.  The  witness  says,  how- 
ever, that  Mrs.  Osbum  didn't  spend  all  of 
her  time  at  the  defendant's  house,  and 
that  she  couldn't  say  whether  she  was 
there  at  the  time  spoken  of  or  not.  But, 
t>e  that  as  It  may,  it  Is  proved  tbat  there 
are  shade-trees  Immediately  In  front  of 
the  window  referred  to  by  the  witness, 
which  so  obstmct  the  view  from  the  point 
wliere  tbe  witnesss  eays  she  was  on  the 
occasion  Jnst  mentioned  as  to  render  it 
impossible  for  her  to  have  Identified  the 
'defendant  or  any  otber  pwson  standing 


at  tbe  window  at  that  time  of  the  day. 
This  Is  shown  by  actual  experiments 
since  made,  on  a  moonlight  night,  and 
when  tbere  were  no  leaves  on  the  trees. 
Besides,  the  general  reputation  of  the 
^ritnecn  for  truth  and  veracity  Isshown  to 
be  "  very  poor, "  and  no  farther  comment 
upon  her  testimony  Is  necessary. 

Another  witness  whose  testimony  Is 
much  relied  on  by  the  plaintiff  is  Mary 
Calloban,  who  was  a  servant  girl  in  the 
defendant's  service,  about  18  years  of  age 
fit  tbe  time  to  which  her  testimony  re* 
tates.  This  witness  says  that  "one  morn- 
ing while  cleaning  up  "  she  heard  pereons 
talking  In  Mrs.  Osbum's  room,  and  look- 
ing through  the  key-hole  she  saw  Mrs.  Os- 
bum and  the  defendant,  the  latter  hetag 
In  hiB  night-clothes.  But  her  statmnent  w 
shown  to  be  an  utter  fabrication,  as  tbe 
proof  Is  conclusive  that  the  lock  on  the 
door  was  a  sprlug-lock,  and  that  there 
was  no  key-hole  or  other  aperture  In  the 
door  through  which  It  was  possible  for 
any  one  to  have  looked  into  tbe  room,  as 
the  witness  said  she  did ;  and  this  Is  a  fair 
sample  of  much  of  the  testimony  In  the 
case. 

Another  witness  testifies  that  one  evm- 
Ing  when  she  was  in  Mrs.  Osbum's  room 
the  detoidant  came  In  and  took  off  his 
boots  and  warmed  his  feet  by  the  fire. 
She  also  says  he  took  a  cup  of  tea  In  the 
room,  and  that  he  remained  thereuntil 
about  10  o'clock.  It  appears,  however, 
that  the  d^endant's  wife,  tile  appellant, 
was  present  all  the  time,  and  that  the 
witness  herself  spent  the  night  In  the  room 
with  Mrs.  Osbum,  where,  it  seems,  the 
family  frequently  took  tea  at  tbat  season 
of  the  year.  The  same  witness  also  re- 
lates that  the  defendant  once,  In  passing 
ber  faoase,  left  a  parcel,  which  contained 
material  for  ladies*  underulothlng,  which 
she  made  up  for  Mrs.  Osbum,  and  lor 
which  Mrs.  Osbum  afterwards  sent  aserr- 
ant;  all  of  which  would  seem  to  be  a  mat- 
ter ot  no  Importance,  as  tending  to  prove 
adultery,  although  much  stress  Is  laid  up- 
on it  by  the  appellant,  just  as  upon  many 
other  matters  which  are  of  even  lees  sig- 
nificance, if  possible,  and  which  it  would 
be  both  tedious  and  useless  to  mention  in 
this  opinion.  That  a  strong  attachment 
subsisted  betwem  the  defendant  and  Mn. 
Osbura,  who,  as  before  remarked, Is  anat- 
tractive  woman,  and  bis  con^n,  Is  not 
nied;  but  tbat  that  attacbm«kt  wascrim- 
inal  is  certainly  not  shown  by  this  record. 

Only  one  other  point  In  this  connection 
will  be  noticed.  It  appears  that  after  the 
date  of  all  the  alleged  occurrences  Just  ad- 
verted to,  and  after  the  defendant  and  his 
family  had  returned  to  the  farm  to  live,  he 
was  waited  on  by  a  committee  of  the  Eb- 
enecer  Baptist  Charch,  of  which  church 
he  was  a  member,  to  summon  him  before 
the  church  to  answer  **as  to  a  report  In 
circulation"  to  the  effect  that  he  had 
been  guilty  of  Infidelity  to  his  wife.  One 
of  this  committee  was  Bushrod  W.  Lynn, 
who,  as  a  witness  for  the  plaintiff,  says 
that  the  defendant  declared  hlmsell  to 
the  committee  to  be  innocent,  but  that. 
In  view  of  all  the  circumstances,  he  pre- 
ferred to  withdraw  from  the  church, 
**  which, "  the  witness  adds,/^e  adyleed 
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him  to  do. "  He  aoeoMinirly  addnesed  ft 
letter  of  vltbdrawal  to  the  charch,  Inclos- 
tag  In  it  a  written  certlflcate  from  the 
plaintiff,  to  the  effect  that  she  bad  no 
cause  tu  enspect  her  haaband  of  Infidelity 
to  her,  and  that  ahe  made  no  each  charge 
agalnat  him.  The  chnrch,  however,  apon 
his  refuaal  to  appear,  expelled  him,  and 
thU.  It  Is  now  nived  by_tbe  ple^tllf,  la  ev- 
idence of  his  ^Tlt.  we  do  not  think  so. 
The  defenduit  may  have  had  good  reft> 
aonn  for  not  desiring  to  appear  b^ore  the 
tribunal  before  which  he  was  eummoned, 
—a  tribunal  not  clothed  wltji  Judicial 
power  nor  governed  by  legal  rules  of  pro- 
cedure; and  his  attempted  withdrawal 
from  the  church,  at  the  advice  of  tbechurch 
committee,  may  have  been,  and  probably 
was,  prompted  by  a  desire  to  prevent  pub- 
lid^  bdng  given  to  "the  rumor"  of  which 
he  was  Informed  by  the  committee.  At 
all  events,  the  circumstance,  standing 
alone  or  taken  in  connection  with  the 
whole  case,  is  not  such  as  to  lead  the 
guarded  discretion  of  a  reasonable  and 
Just  man  to  the  conclusion  of  the  defend- 
ant's guilt,  more  especially  in  view  <^  the 

Sosittveand  unlmpeacbed  evidence  of  Mrs. 
sbum  in  doiial  of  the  charge  of  adultery 
with  her. 

As  to  the  chaises  of  cruelty  and  deser- 
tion, little  need  be  said.  In  point  of  fact, 
there  has  been  no  desertion  of  the  plaintiff 
by  the  defendant,  nor  Is  it  even  charged 
that  his  desertion  has  continued  tor  Ave 
years,  and  desertion  for  a  less  period  Is 
not  a  ground  of  divorce  a  viDcuTo  matri- 
monii.  The  evidence  shows  that  after  lAe 
birth  of  her  fourth  child,  several  years  be- 
fore this  suit  was  brought,  tbeplalntltf  de- 
clared her  Intention  never  to  have  another 
child,  orto  permit  the  defendant  to  occupy 
her  bed  again,  since  which  time  they  have 
occupied  separate  apartments,  although 
there  has  been  no  actual  separation,— at 
least,  not  until  a  few  days  before  this  suit 
was  brought.  The  plaintiff  as  a  reaeon 
for  her  course,  declared  that  she  had  as 
many  children  as  she  wanted,  and  that 
any  more  would  prevent  ber  going  about 
and  enjoying  hei-aelf.  It  seems  not  to  be 
entirely  clear  whether  a  withdrawal  of 
one  of  the  parties  from  the  matrimonial 
bed,  without  any  withdrawal  from  gen- 
eral cohabitation,  Is  or  Is  not  a  legal  de- 
sertion; but,  as  the  question  does  not 
properly  arise  In  the  present  case,  we  ex- 

{>resano  opinion uponlt.  Itlscertalnthat, 
r  there  has  been  any  desertion  In  the  case 
at  all.  It  has  not  been  by  the  defendant. 

In  support  of  the  charge  of  cruelty,  only 
one  act  of  personal  violence  is  proved.  A 
few  days  before  the  suit  was  brought  the 
plaintiff  and  def^dant  tiecame  Involved  In 
an  altercation  about  some  domestic  mat- 
ter, when  the  plaintiff  took  np  a  pan  of 
dirty  water  near  by  and  threw  the  water 
in  his  face.  He  therenpon  slapped  her 
face,  wblch  produced  a  bruise,  but  no  seri- 
ous Injury,  and  she,  on  the  same  day,  left 
his  house,  and  a  tew  days  afterwards  com- 
menced this  suit.  It  Sa  needless,  however, 
to  comment  upon  the  evidence  In  this  con- 
nection; tor,  ev«i  If  the  charge  of  cruelty 
were  made  out  by  the  proofs,  that  would 
not  entitle  the  plaintiff  to  a  divorce  a  r/n- 
CDio  moMmonii.  The  statute  provides 


that  "for  cruelty,  reasonable  apprehen- 
sion of  bodily  hurt,  abandonment,  or  de- 
sertion, "  a  divorce  a  mensa  et  tboro  may 
be  decreed.  Code,  {  2258;  Bailey  v.  Bailey, 
21  Grat.4S;  Carr  v.Carr,  22  Orat.  168;  La- 
tham V.  Latham,  SO  Orat.  807;  Cralle  v. 
Cralle,  79  Va.  182;  Myers  v.  Myers,  88  Va. 
806,  6  S.  E.  Rep.  680 ;  Poor  v.  Poor,  8  N.  H. 
307;  Hosball  v.  Hoshall,  61  Md.  78. 

It  need  only  be  added  xhaX,  as  the  decree 
of  the  drcnlt  conrt  dismissing  ISie  Mil  Is 
clearly  right,  there  was  no  error  in  not 
making  an  allowance  to  the  plaintiff  to 
defray  the  cost  of  her  appeal.  The  decree 
is  therefore  affirmed. 


8TATB  V.  Senw  et  ai. 

(Supreme  Court  of  South  Carolina.  ICaroli  9, 
1890.) 

MoBDn— Rbasonablb  Tliiiiii   Wiihim  liini 
D«i»o«— Vakiahob— Tbiau 

L  III  s  nmrder  osae.  an  iuetmotton  that  "a 
reaaonabls  doubt  la  a  atroDO,  snbstantial,  wali- 
fouDded  doubt*  toaoded  in  tSo  evidencsi"  la  nofc 

error. 

5.  TbB  mUng  of  the  ooart  in  permitting  s  wlt- 
naaa  to  ba  recalled  to  sapplement  nla  taatdmonr  as 
to  a  convenatlon  with  aefODdant,  tike  hnsbsod  of 
deoeased,  relative  to  tiie  csoae  of  ber  daatb,  by 
adding  that  he  thooght  deftodantaald  he  had  giveo 
her  lAadanTun,  doea  not  abow  an  aboas  of  Jndielal 
diBcretion,  thonghltwasnottBraijytoanyof  the 
huaband'a  testimony. 

8.  The  teatimony  of  a  trial  Justioe,  that  he  had 
Issued  a  peaoe  warrant  against  defendant  at  the 
Instance  of  deceased,  hla  wlfa*  is  admlaatble  as 
tending  to  show  the  rdatlra  whlflh  eKiBted 
tween  nlm  and  deeaaaod. 

4.  On  a  trial  for  wife  nrarder,  ajastioaof  the 
peaces  before  whom  the  deoeaaed  had  tnitltnted  a 
proseontion  for  assault  against  defendant's  moth- 
er, was  iMrmitted  to  testily  that  deoeased,  whUe  a 
witness  In  said  case,  bad  stated  in  defeodant'a 
presence  that  he  bad  made  mnrdenoaa  threats 
against  deoeaaed.  Hetd,  that  the  admlaaion  of  the 
erldenoe  waa  error,  as  defendant's  preaeDce  and 
ref nsal  to  teattfr  in  snch  case  did  not  amount  to  a 
oonfesslon  of  the  truth  of  the  testimony  of  de- 
ceased. 

6.  It  la  incompetent  for  a  physician  to  testify 
that  the  bruises  on  decedent's  bo^  were  caused  m 
some  external  force,  and.  In  his  opinion,  l^shaDiL 
MoGoWAH,  J.,  dissenUng. 

0.  The  testimony  of  the  defendant  at  the  cor- 
oner's inquest,  given  at  a  time  when  he  was  not 
oharaed  with  the  crime  disclosed  by  the  inquest,  ia 
admusible  against  him  on  his  subseqaent  prosecu- 
tion therefor.  McItbk,  J.,  dissenting. 

7.  It  is  too  late  after  verdiot  to  object  to  a  t»- 
rianoe  between  the  Indictment,  which  allegea  the 
name  of  the  deceased  to  have  been  "H.  Uxella 
8enn, "  and  the  proof,  which  shows  it  to  have  bean 
"Melissa  Ozella  Seen. " 

8.  The  presence  of  two  constables  daring  the 
deliberations  of  the  jury  is  not  ground  for  new 
trial,  where  there  is  no  allegatioa  that  they  at- 
tempted to  Inflaeooe  the  Jurors,  and  It  appeara  that 
their  presence  was  casual,  and  resulted  from  the 
action  of  the  jurors  In  coming  out  of  their  own 
room  into  the  oonrtroom,  where  the  eonsiablM 
were  on  dniy,  to  get  warm.  MolnB,  J.,  dlaaent- 
Ing. 

0.  Jurors  will  not  be  penottted  to  impeaota 
their  verdict  as  rendered  in  open  conri,  by  kB 
davlta  showing  an  intent  dlflerent  from  thataot 
nal^  ezpressed  in  the  verdloL 

A  ppeal  from  general  sessto  ns  clrcnlt  court 
of  Spartanburg  connty;  Kbebhaw,  Judge. 

J  obnatone  A  Cromer  and  O.  I^SAmmpart^ 
tor  appellnate.  ^  ■ 
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McGowAN,  J.  At  the  October  term  ol 
the  coart,  18S7»  for  Spartanbnrir  conntyt 
the  defendants,  Duvld  N.  Senn  and  Helena 
Boland,  were  tried  and  convicted  for  the 
murder  of  M.  Ozella  Senn,  wife  of  the  aatd 
David  N.  There  1b  no  copy  ol  the  Indict- 
ment In  the  brief*  nor  case  stated,— only 
portions  ol  the  evidence  being  printed; 
and  thereforeit  necessary  to  give  ashort 
outline  ot  the  facts,  in  order  to  make  in- 
telligible the  several  points  raised  on  the 
appeal. 

Da\i(1  N.  Senn  and  wife  lived  In  thecotin- 
ty  of  Newberry;  and  near  by,  almost  as 
meml>er8  ol  liis  family,  (within  the  circle 
of  100  yai-ds.)  lived  his  mother  and  her  sis- 
ter. Mrs.  Lucy  Lake,  an  Invalid  lady,  and 
alKo  his  brother-in-law,?.  B.Boland,  who 
bud  n  sister,  Helena  Bolaud.  With  a  view, 
a8  stated,  to  uhow  a  motive  for  the  kill- 
ing, the  state  introduced  testimony  to  the 
effect  that  a  criminal  intimacy  existed  be- 
tween the  defendants,  David  N.  Senn  and 
Helena  Boland,  priortothedeathol  Sean's 
wife.  There  was  evidence  tending  to  show 
tliat  Sean  and  Ills  wtlcdld  not  live  together 
happll}-  and,  ut  times  were  separated; 
thut  on  one  uccusi on— precise  time  not 
stated — Sciiii's  wlfr.Oitlla,  prosecuted  his 
mother  fur  an  nlU'^^ed  asrinnlt  upon  her 
(Oselln)  for  somcthlii;;  nUo  Imd  Sfild  about 
an  attempt  to  poiHou  her.  Senn.  her  hus- 
band, was  not  In  the  cum;,— rornaed  even 
to  testify  as  a  witness ;  hut,  being  present, 
his  wife  charged  him  with  having  said  to 
her  "that  If  he  heai-d  any  more  about  that 
poison,  oraometliiug  of  the  kind,  that  he 

would  burst  out  of  herwlthan  axe; 

that  be  could  see  her  dead  and  In  , 

and  he  could  rake  the  cools  of  fire  over 
ber;"  and  to  this  Senn  said  nothing.  To 
this  testimony'  the  d^endants  objected; 
but  the  Judge  ruled  that "  any  statements 
this  lady  made  In  the  presence  ot  Senn, 
and  also  in  the  presence  ot  this  witness,  this 
witness  can  testify  to."  On  August  9, 
18SC,  W.  G,  Peterson,  a  trial  justice  ol  the 
county  of  Newberry,  at  the  Instance  of 
Mrs.  Ozella  Senn,  Issued  a  peace  warrant 
against  her  husbund,  Senu,  who  entered 
Into  a  recognisance  to  keep  the  peace, 
without  any  investigation.  To  a  susses- 
tlon  that  It  might  be  betterfor  the  parties 
to  separate,  David  N.  Senn  objected,  saying 
he  had  done  nothing  to  go  to  Jail  for.  and 
he  would  not  run  away.  His  wife  consent- 
ed to  go  home  with  him,  and  seems  to 
have  done  so. 

On  Monday  morning,  August  23d,  Dr.  J. 
P.  Pool,  ot  Spartanburg  county,  was  sum- 
moned to  go  to  the  house  of  hla  neighbor, 
John  T.  Senn;  and,  upon  arriving  there, 
John  T,  Introduced  him  to  hla  brother, 
David  N.  Senn,  who  had  Just  arrived,  who 
wanted  a  certificate  from  blm  of  the  cauae 
of  bis  wife's  death;  that  he  did  not  think 
that  bis  family  or  friends,  or  ber  friends 
down  in  Newbeny.  would  be  satisfied  un- 
less there  was  some  statement  of  the 
cause  of  ber  death.  The  doctor  asked  him 
In  reference  to  the  previous  health  of  his 
wife,  and  he  gave  him  to  understand  that 
it  had  been  delicate:  that,  as  well  as  re- 
memberefl,  she  had  had  chronic  chills.  He 
stated  that  she"had  eaten  a  peckol  green 
peaches "  In  traveling  on  Sunday ;  that  he 
Ured  In  Newberry  county,  about  36  miles. 


He  was  coming  up  tlra  country  to  rent 
land.  He  thought  it  would  Improve  his 
wife's  health.  When  asked  why  he  had 
been  so  long  on  the  road,  and  camped" 
within  a  mUe  and  a  half  of  his  destina- 
tion, he  said  his  team  was  weak,  and  he 
had  been  misdirected.  The  doctor  contin- 
ued: "I  then  went  to  see  the  body.  It 
was  dressed,  and  I  did  not  examine  any 
part  except  the  head  and  the  neck.  When 
the  face  was  uncovered,  I  found  it  was 
congested ;  that  every  capillary  was  dis- 
tended to  Its  utmost  capacity.  I  found  a 
bruise  over  the  left  eye,  a  Uttle  below  the 
edge  of  the  hair.  It  was  between  three- 
quai'ters  and  an  Inch  long.  The  outer  skin 
waa  abraded.  It  was  broken  for  a  little 
over  a  quartw  (rf  an  Inch,  and  the  blu^ 
nees  was  between  three-quarters  and  an 
inch  long.  Therewas  also  a  bruise  across 
the  nose,  between  a  quarter  and  a  half 
inch  wide,  extending  entirely  across  the 
noae,  and  down  on  either  bide  ol  the  nose. 
Then  1  examined  the  neck.  I  found  the 
neck,  on  either  slde,lrom  allttle  above  the 
collar-bone  to  tbe  lower  part  of  the  eara, 
was  a  blue  sti^eak  extending  near  to  the 
collar-bone:  but  it  did  nut  go  down  to 
the  collar-bone,  but  it  extended  from  an 
Inch  above  the  collar-bone  backwards  to 
the  ear.  On  the  left  side  it  seemed  deeper 
then  on  the  right.  The  ^echymoaiB'  as 
we  call  It,  or  effusion  ot  blood,  was  great- 
er on  the  le^t  side  than  on  the  right,  but  It 
was  dark  ou  both  sides. "  When  asked 
what.  In  his  Judgment,  produced  these 
streaks  and  bruises  on  the  neck,  objection 
waa  made  to  the  question;  but  the  judge 
ruled,  being  a  physician, "  11  he  had  an 
opinion,  the  witness  could  express  It, "and 
the  witness  answered :  **  My  opinion  was 
that  they  were  made  by  some  external 
force;  but  what  that  was,— whethw  It 
was  a  rope  or  a  hand, — I  could  not  say, 
but  was  inclined  to  think  it  was  a  hand. 
The  wagon  party,  with  the  dead  body  of 
Mra.  Senn,  seemed  to  return  at  once  to 
Newberry;  foron Wednesday, August26th, 
J.  N.  Bass,  the  coroner  of  Newberry  coun- 
ty, with  W.  G.  Peterson.  Esq.,  aa  his  clerk, 
held  an  Inquestovertbebodyof  Mru.Senni 
which  was  then  buried.  Tbe  coroner, 
Bass,  and  his  clerk,  Peterson,  both  testl* 
fled  that  at  the  Inquest  David  N.  Senn 
and  Helena  Boland  weretixamlned.as  wlt- 
nesses.as  to  the  circumstances  under  which 
Ura.Ozella  Senn  came  to  her  death;  that 
their  statements  were  taken  down  In  writ- 
lng,(whlch,RBitinddentaUy  appeared,  were 
in  court,  but  not  called  for.)  Each  of  the 
witnesses  was  proceeding  to  state  the  ac- 
counts whlchSennand  HeleuaBoland  had 
given  at  the  inquest  as  to  the  circum- 
stances attending  the  death  of  their  fel- 
low-traveler. The  defendant  Interposed 
an  objection  to  the  testimony,  bat  the 
Judge  ruled  "that  be  knew  ol  no  principle 
of  taw  upon  which  he  could  exclude  the 
declarations  made  by  tbe  parties  before 
the  coroner.  There  was  no  case  then 
made  at  all.  The  parties  were  said  to 
have  been  In  company  with  the  deceased, 
and  itwaa  entirely  proper  thattheyshoula 
be  there,  "—at  thelnqueat.  Thestatements 
were  then  put  in  evidence. 

There  la  some  reference  In  the  brlet  to  a 
second  Inquest;  and  a  week  attar,  on  Sep- 
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tember  8d,  llie  defendantB,  David  K.  Senn 
and  Helena  Boland,  were  arrested  for  the 
murder.  Therewereno  requeststo  charge. 
After  deliberating  nil  night, the  Jury  found 
thelollowingTerdict:  "Guilty, but  strong- 
ly recommended  to  themercy  of  the  court. " 
A  motion  was  made  for  a  new  trial  on  the 
following  grounds:  "(a)  That  persons 
other  than  the  Jury  were  present  with  the 
Jury  durtuff  the  time  that  the  case  was  un- 
der advisement,  said  persons  b^ng  Indde 
the  Jury-room,  where  the  Jury  were  con- 
fined, and  sitting  and  being  In  the  midst 
of  them  at  different  times  and  for  Tarlous 
lengths  of  time,  and,  In  the  ease  ol  one  of 
the  said  persons,  being  present  during  al- 
most the  entire  night  or  time  of  their  de- 
liberation,—this  without  the  presence  of 
the  presiding  Judge,  and  the  def^dants  or 
tbdreounset;  (b)  because  the  verdict  does 
not  indicate  to  the  court  which  of  the  de- 
fendants is  gnllty,  and  does  notcover  both 
tiie  defendants;  (c)  abandoned;  (d)  be- 
cause there  Is  a  variance  between  the  alle- 
gation ol  the  indictment  and  the  evidence 
m  the  case  as  to  the  person  or  name  of 
the  person  with  whose  death  the  detend- 
anta  are  charged;  (e)  abandoned;  if) 
abandoned;  Ogr)  because  there  Is  now  no 
law  under  which  these  defendants  could 
hare  a  trial  or  be  convicted;  (ii)  aban- 
doned ;  (1)  because  the  verdict,  taken  in  Its 
entirety,  and  In  connection  with  the  evi- 
dence. Is  inconsistent  and  contradictory, " 
etc.  (Let  the  affidavits  of  lairnien  S.  C. 
Hitler.  H.  H.  Gramllng,  C.  B.  Flemming, 
and  J.  A.  Clenland,  be  Inserted  In  the  re- 
port of  the  case.  Gramling  and  Flem- 
ming each  makes  two  affidavits.)  The 
judge  refused  the  motion  for  a  new  trial, 
among  other  things,  saying :  "As  to  the 
alleged  errors  uf  the  presidlngjudge,  Ihave 
endeavored  very  conscientiously,  ever  since 
J  have  berai  on  the  bench,  to  admit  an  er- 
ror and  correct  It  as  far  as  in  my  power 
•  *  All  the  matters  which  are  urged 
upon  the  evidence  and  upon  the  affidavits 
of  the  Jurors,  and  the  affidavits  In  regard 
to  access  to  the  Jary,  and  all  thosematters 
appertaining  to  the  conduct  of  the  case 
since  the  Jury  retired, — all  of  these  are  the 
very  proper  subject  of  consideration  by 
the  supremecunrt.  Thosematters  are  not 
concluded  by  anything  that  I  decide  here. 
It  Is  proper,  probably,  to  present  those 
matters  to  them.  In  oraer  to  have  a  better 
access  to  the  supreme  court.  The  only 
thing  that  I  do  conclude,  and  it  seems  to 
me  the  only  thing  I  am  chargable  with  on 
this  oceaslon,  Is  to  determine  whether,  up- 
on thefactsof  tbeca8e,and  the  rullngsdur' 
tng  the  progress  of  It,  I  ought  to  grant  a 
new  trial.  This  Is  a  matter  which  has 
been  exercising  me  from  the  time  these  un- 
fortunate people  were  convicted.  I  have 
considered  this  matterdurlngthe  progress 
of  thecajseveryeamestly;  andldonotflnd 
that  any  error  has  been  committed  In  re- 
gard to  the  admission  of  evidence,  or  any 
erroneous  charge  to  the  Jury,  or  auyomls- 
■lon  to  prove  anything  that  ought,  tn  be 
proved  in  the  case.  I  think  It  was  a  case 
for  the  Jury;  and,  being  a  case  of  circum- 
stantial e^dence.if  it  produced  conviction 
on  their  minds,  I  cannot  say— it  Is  impos- 
sible for  me  to  say— that  there  is  not  suffi- 
cient evldrace  to  Justify  the  finUlng.  I 


wish  It  was  otherwise.  I  am  not  devoid 
of  the  ordinary  fe^lnga  of  humanity ;  and 
I  hope,  If  there  be  any  error  whatever  In 
this  conviction,  that  the  aapreme  conrt 
may  give  the  relief  which  it  is  impossible 
for  me  to  give.  In  view  of  the  great  and 
uncommon  seal  and  earnestness  displayed 
by  the  counsel.  I  would  like  to  be  able  to 
take  a  more  favorable  view  of  It ;  but  I 
find  myself  utterly  powerless  to  do  that. 
This  case  will  have  to  be  reviewed  In  the 
supreme  conrt,"  etc. 

The  defendants  appeal  to  this  cfinrt  on 
the  following  grounds:  "First,  because 
the  presiding  Judge  erred  In  ruling  that  J. 
P.  Pool,  an  expert  witness  for  the  prose- 
cution, was  at  liberty  to  express  his  opin- 
ion as  to  what  certain  marks  on  the  throat 
of  the  deceased  'were  made  by  ;*  aeeond, 
because  the  Judge  erred  In  admitting  the 
testimony  of  W.  G.  Peterson  to  the  effect 
that  M.  Ozella  Senn,  in  her  lite-time,  had 
made  certain  statements  to  him,  as  trial 
Justice,  in  the  presence  of  the  defendant  D. 
N.  Senn ;  third,  because  the  Judge  erred  In 
admitting  the  testimony  of  w.  G.  Peterson 
to  the  effect  that  he,  as  trial  Justice,  Issued 
a  warrant  for  the  defendant  David  N.  Senn 
at  the  Inst  ance  of  his  wife,  M.  Oxella  Senn ; 
fourth,  because  the  Judge  erred  In  admit- 
ting the  testimony  of  J.  N.  Bass  as  to  the 
statements  made  before  him,  as  coroner, 
at  the  Inqneut,  by  the  defendant  Helena 
Boland  while  she  was  under  oath,  and  on 
examination  as  a  witness,  [and,  by  amrad- 
ment  of  the  brief,  the  same  as  to  the  testi- 
mony of  David  N.Senn;]  tfftA, because  the 
Judge  erred  In  admitting  the  oral  testi- 
mony of  J.  N.  Bass  to  prove  what  was  the 
testimony  of  the  defendant  HelenaBoland 
at  the  inquest,  at  which  she  was  sworn  as 
a  witness,  and  her  evidence  taken  down  In 
writing,  and  subscribed  by  her,  [and.  by 
amendment  of  the  brief,  the  eame  as  tu  the 
testimony  of  David  N.  Senn;]  iSfxth,  be- 
cause the  Judge  erred  In  admitting  J.  T. 
Pool,  a  witness  for  the  prosecution,  In  re- 
ply, to  testify  as  to  certain  statements  made 
to  bim  by  the  defendant  D.  N.  Senn,  and 
which  the  defendant,  while  on  the  ertand, 
had  not  denied  making;  Berentb,  because 
the  Judge  erred  in  refusing  defendant's  mo- 
tion for  a  new  trial,  on  the  grounds  before 
Indicated ;  eighth,  because  the  |ndge.  In  his 
cbai^  to  the  Junr,  spoke  of  the  detendanta 
D.  N.  Senn  and  Helena  Boland  as  husband 
and  wife,  whereas  there  was  no  testimony 
to  that  effect;  ninth,  [by  amending  the 
brief,]  because  the  Judge  erred  In  charging 
the  Jary  that  "a  reasonable  donbt  Ta  a 
strong,  substantial,  well-founded  donbt, 
founded  In  the  evidence,  **  etc 

The  chaise  In  tbia  case  was  trilngrularly 
atroclouB.beingnothlngless  than  the  foal, 
treacherous  murder  of  the  wife  by  her  hn^ 
band,  in  conspiracy  with  his  paramour. 
The  evidence  was  entirely  elrcumetantlal ; 
but  the  circuit  Judge  before  whom  it  waa 
offered,  after  Ilsteningto  "eameat  and  elo- 
quent argument"  from  defendant's  conn- 
eel,  refused  to  grant  a  motion  lor  a  new 
trial  upon  the  ground  of  the  Insufficiency 
of  the  evidence ;  and  therefore  this  court 
has  no  right  whatever  to  consider  that 
subject.  Our  only  province  Is  to  deter- 
mine whether,  In  the  rulings  aa  to  the  ad- 
mission of  testimony,  ^^tbe  conduct  ol 
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the  Jary,  there  was  such  error  of  law  or  Ir- 
r^larf  ty  as  should  avoid  the  verdict. 

In  reaiwct  to  the  last  exception.  (9.)  It 
cannot  be  neeesssry  to  do  more  than  re> 

Eortwiiat  this  coart  said  In  the  case  of 
tate  T.  Coleman,  20  S.  C.  45B,  that  **  we 
know  of  no  lair  or  practice  which  wonld 
permit  this  court  to  hold  a  circuit  ]nAge 
in  error  •  •  •  for  InstmctlnK  the  Jury 
that  the  phrase 'reasonable  doubt,' need 
in  the  books,  means  a  'serioas,  welMonnd- 
ed,  anbatantlal  doabt.*"  Snbstltate  the 
word  "  strong  "  for  that  of  "  serious, "  and 
the  casee  are  identical.  The  state  of  Ne- 
vada has  actually  passed  an  act  onder- 
taklnff  to  define  the  phrase  "reasonable 
doubt."   Laws  Nev.  1889,  c.  21. 

Exception  8  Is  answered  by  the  Judge 
himself, — "  that  be  bad  no  remembrance  of 
speaking  of  D.  N.  Senn  and  Helena  Boland 
as  bnsband  and  wife,  but,  if  bo.  It  was  a 
mere  slip  of  the  tongne,  obvious  to  all,  In- 
capable of  misleading  any  one,  and  not 
objected  to  at  the  time,  when  It  might 
have  been  corrected." 

Exception  6  alleges  error  In  allowing  Dr. 
Pool  to  be  recalled  before  the  evidence  was 
closed,  to  supplement  hUi  testimony  by 
adding  that  he  thought  that  Sain.  in  the 
conversation  before  referred  to,  told  him 
that  he  had  given  bis  wife  laadanuni. 
This  was  objected  to  opon  the  ground  that 
Senn  had  not  denied  the  statement,  and 
therefore  It  was  not  In  reply.  We  cannot 
Bay  that  the  necessary  discretion  ^ven  to 
the  trial  Judge  was  abused.  See  Cantey  r. 
Whltaker,  17  8.  G.  627. 

Exception  8  charges  that  It  was  error  to 
admit  the  testimony  of  Peterson  that,  as 
trial  Justice,  he  had,  at  the  instance  of  the 
deceased,  Issued  a  peace  warrant  against 
her  husband,  the  defendant  Senn.  The 
simple  fact  that  such  a  warrant  Issued, 
and  the  details  or  merits  of  It,  sorely  tend- 
ed to  show  the  relation  which  existed  be- 
twe«i  Senn  and  his  wife,  and  thwefore 
was  germane  to  the  issue,  and  receivable 
In  evidence. 

Exception  2  alleges  error  in  admitting 
testimony  that  the  deceased  In  her  life- 
time had.  In  the  presence  of  her  husband, 
Senn,  charged  falm  with  having  made  the 
threatening  declarationstoherb^orestat- 
ed,and  that  Senn  was  present,  and  did  not 
deny  the  charge.  We  are  not  able  to  dls- 
tlngotab  this  from  the  ordinary  case  where 
a  declaration  is  made  In  the  presence  of 
another,  who  does  not  deny  It.  "Al- 
though neither  the  evidence  nor  the  decla- 
ration of  a  wife  is  admissible  against  the 
husband  on  a  criminal  charge,  yet  obser- 
vations made  by  her  to  him  npon  the  sub- 
ject of  the  oOenae,  to  which  he  gives  no  an- 
swer, or  an  eraalve  reply,  are  recdrable  In 
eridenee  as  an  implied  admission  on  bis 
part.*  Rose.  Crlm.  Ev.  marg.  p.  M. 

Exception  1  complains  of  error  In  allow- 
ing Dr.  J.  T.  Pool,  a  physician,  to  express 
his  opinion  as  to  what  the  streaks  and 
bmtoea  on  tiie  neck  of  the  deceased  **were 
made  by. "  The  doctor  did  not  undertake 
to  B»  that  the  bmlses  were  made  by  the 
defendants,  or  either  of  them;  but,  after 
giving  a  foil  description  of  certain  bruises 
which  he  saw,  hesatdtfaathewas  of  opinion 
that  tttey  were  made  by  some  external 
fores,  but  what  that  force  was  he  could 


not  say.  He  was  Inclined,  however,  ta 
think  Itwas  a  hand.  This  testimonymay 
not  have  been  entltied  to  much  w^h^ 
but  we  cannot  say  that  it  was  InadmlsslU 
ble.  "Opinions  of  medical  men  are  con- 
stantly admitted  as  to  the  cause  of  dis- 
ease or  of  death,  or  the  consequences  of 
wounds,  **  etc.   1  Greenl.  £v.  §  440. 

Exceptions  4  and  6  complain  of  error  In 
admitting  the  testimony  of  J.  N.  Bass  a» 
to  the  statements  of  defendants,  under 
oath,  at  the  Inquest  before  him  as  coroner. 
The  statements  referred  to  were  made  by 
the  defendants  atthe  flrst  inquest,  August 
25tb.  and  they  (defendants)  were  not  ar- 
rested on  the  charge  of  being  principals  In 
the  murder  until  a  week  after,  on  Septem- 
ber 3d.  It  seems  to  us  that  this  Is  a  novel 
question.  To  be  admitted  In  evidence^ 
confessions  or  declarations  In  the  nature 
of  confessions  must  be  voluntary;  and, 
therefore,  when  made  under  the  charge  of 
crirae,  they  are  not.  as  a  rule,  regarded 
voluntary.  But  It  hasnever  beendoubted 
that  declarations  made  by  one  not  a  par^ 
ty,  but  In  a  prosecution  against  another, 
are  deemed  voluntary,  and,  as  suuh,  may 
be  BDbfieqnently  used  against  him.  See 
Id.  S  225.  As  in  the  late  case  of  State  v. 
Jones,  29  S,  C.  201,  7  S.  E.  Kep.  298,  where 
the  only  question  was  whether,  In  the 
matter  ol  contradicting  a  witness,  his 
written  statement  before  the  coroner  was 
admissible  against  him,  and  It  was  rights 
ly  ruled  that  It  was  admissible  for  that 
purpose.  This  being  the  law,  the  Inquiry 
was  soon  made  as  to  what  should  be  the 
role  when  the  statement  was  made  by 
one  not  a  parly  at  the  time,  but  made  so 
afterwards;  the  test  being  whether  the 
statement  was  voluntary  at  the  time  It 
wasmade.  Thedllferencewouldseem tobe 
small  between  acasewherethecbargewas 
against  another  and  where  there  was  no 
charge  at  all.  The  earlier  cases,  however, 
seem  to  have  taken  the  other  view,  and 
1o  have  held  that  the  subsequent  chai^ 
and  arrest  operated  retrospectively,  and 
made  the  prior  statement  Involuntary, 
and  therefore  inadmlsBlble.  Mr.  Greenleaf , 
whose  excellent  book  on  Evidence  was 
written  In  1844,  confessed  that  at  that  time 
such  wasthe  tendency,  although, as  he  stat- 
ed, "it  may  seem  at  the  first  view  to  be  at 
variance  with  •  •  •  thegeneral  principle 
in  regard  to  testimony  given  In  another 
case."  See  section 226,  and  note.  Hestat- 
ed  the  authorities  for  that  view.  But  the 
later  cases  seem  to  have  considered  the 
matter  differently,  and  to  have  corrected 
the  "  variance"  pointed  out  by  Mr.  Green- 
leaf,  and  have,  as  we  think.  In  accordance 
with  principle  and  all  the  analogies,  settled 
the  law  otherwise.  See  Rose.  Crim.  Ev. 
(7th  Ed.)  marg.  p.  58,  where  It  Is  said: 
"The  prisoner's  deposition, on  oath, In  ref- 
erence to  another  inquiry  Is  clearly  ad- 
missible. 8RusB.Crimea,411,(4th  Ed.)  It 
was,  however,  formerly  doubted  whether, 
if  a  person  who  had  s^ven  evidence  b^ore 
a  coroner  were  afterwards  made  the  sub- 
ject of  a  criminal  charge  arising  out  of  the 
same  facta,  his  deposition  could  be  given 
In  evidence  against  him,  [citing  the  early 
cases;]  but  in  several  later  casee  they 
have  been  admitted.  Reg.  v.  Owen,  9  Car. 
ft  P.  288;  R^.  V.  Colmer,  9  Cox>Crim.  Cas. 
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506,  emd  others.  In  Rex  v.  Blgga4llEe, 
(Lincoln  Winter  Asslies,  1868,)  Byi^bs,  J., 
admitted  In  evidence  a  statement  upon 
oath,  made  by  the  prisoner  Toluntarily, 
and  before  sbe  was  In  custody,  not  sl^ed 
by  her,  but  taken  down  in  writing  by  the 
coroner  at  the  time.  The  coroner  was 
called.  His  lordship  said  the  aathorttlfl« 
were  In  favor  of  the  admlsslbUlty  of  the 
evidence,  and  he  himself  had  no  doubt 
on  the  subject.  The  prisoner,  who  was 
charged  with  willful  murder  by  polaoningr, 
was  sentenced  to  death,  and  hanged, ''etc. 
We  cannot  say  that  the  testimony  was  In- 
admissible. 

Exception  7  renews,  as  grounds  of  error, 
all  the  points  urged  npon  the  motion  for  a 
new  trial.  We  are  not  sure  that  we  nn> 
derstajid  precisely  what  Is  meant  by  e,— 
that  there  Is  now  no  law  under  which 
tbe  defendants  could  have  a  trial  or  be 
convicted.  As  to  d,  alleging  "a  variance" 
between  the  allegations  ol  the  indictment 
and  tbe  evidence  in  the  cttse,  In  this,  that 
the  name  ot  the  person  with  whose  death 
the  defendants  are  charged  la  alleged  to 
be  "  M.  Osella  Senn, "  the  evldoice  being 
that  her  name  was  "Melissa  Osella  Semn, 
there  is  no  copy  of  the  indictment  In  the 
brief,  so  thatlt  cannot  be  certainly  known 
ho  w  tbe  name  is  therein  stated.  Besides, 
after  trial  and  verdict  It  is  too  late  to 
make  the  objection.  Courts  will  take  ju- 
dicial notice  of  the  customary  abbrevia- 
tions of  Christian  names.  Stephen  v. 
State.  11  Cia.  225. 

Point  a  complains  that  two  constables 
were  present  with  tbe  jury  during  a  por- 
tion of  the  time  the  case  was  under  advise- 
ment. We  observe  that  one  ol  the  affidar- 
vlts  of  a  juror  states  that  he  found  one  ot 
the  constables  of  the  court  "sitting  at  the 
•tore  inthecourt-room.in  the  midst  of  tiie 
jury,— in  the  court-room  In  which  tbe  Jary 
were  deliberating. "  This  makes  It  plain 
how  the  constable  happened  to  be  in  the 
room.  It  Is  obvious  that  the  consl^ables 
didnotgo  into  the  jury-room  proper;  but 
the  Jury,  being  up  all  night,  returned  into 
the  court-room,  where  they  could  warm 
by  the  stove,  and  where  they  found  the 
constables  on  duty.  This  was  really  no 
fanlt  of  theconetables,  and  it  was  in  truth 
merely  a  casual  presence,  wltliout  any  In- 
trusion or  real  intent.  As  was  said  by 
this  court  in  State  v.  Nance.  25  S.  C.  172: 
"  Great  care  should  be  taken,  especially  In 
state  casee,  to  guard  the  Jury  against  all 
irregular  or  Improper  influences ;  •  •  • 
but  titiere  may  be  objections  more  fanciful 
thanreal."  Theconrt  cannotlenda  ready 
ear  to  disclosures  coming  from  tbe  Jury- 
room.  Tbereis  notthe  slightest  allegation 
that  tbe  constables  exercised,  or  attempted 
to  exercise,  any  influence  upon  the  Jurors. 
A  wise  discretion  mu8t  be  exercised;  and, 
in  doing  so,  we  canuot  regard  the  acci- 
dental presence  of  the  constables  in  the 
court-room  as  an  irregularity  of  so  serious 
a  character  as  to  set  asldethe  verdict.  See 
State  V.  Nance,  supra;  McCarty  v.  Mc- 
Carty,  4  Rich.  Law,  598;  and  State  t.TIq- 
dal,  10  Kic-h.  I^w,  212. 

But  points  b  and  i  make  an  objection  of 
a  different  character  as  to  tbe  verdict, 
which,  It  is  said,  taken  In  connection  with 
the  evidence,  is  contradictory ;  and  other 


affidavits  of  jurors  are  intoodnced  to  as> 
sail  it.   If  tbe  verdict  were  IneonBlBtent. 

we  do  not  very  well  see  how  that  coald  be 
error  ol  law.  The  affidavits  undertake  to 
state  the  maimer  in  which  the  verdict  was 
reached,  and  especially  that  the  recom- 
mendation to  mercy  was  to  Induce  a  com- 
mntatton  of  the  death  penalty.  It  is  very 
clear  that  it  can  have  no  such  ^ect.  The 
court  is  bound  to  take  the  verdict  as  it 
was  rendered,  and  refuse  to  listen  to  any 
affidavits  ot  Jurors  tending  to  impeach  it. 
Th^  are  reasons  of  public  policy  why  Jn- 
rurs  should  not  be  heard  to  Impeach  their 
verdict, — whether  by  showing  their  mis- 
takes or  their  misconduct.  NeithOT  can 
theybeproperlypermlttedtodeclare.  with 
a  view  to  affect  their  verdict,  an  intent 
ditferent  from  that  actuf^ly  expreued  by 
their  verdict  as  rendered  in  open  court. 
See  Smith  v.  Culbertson,  9  Rich.  Law,  111 ; 
State  V.  Tindall,  10  Rich.  Law,  213;  3 
Orah.  &  W.  New  Trials,  p.  1428,  and  cases 
cited.  In  the  Case  of  Cnlbertson,  Judge 
WARnuw,  in  pronouncing  theunanimuua 
decision  of  tiie  old  court  of  appeal,  said : 
"The  mlBchiets,  the  delays,  the  arts,  the 
scandal  likely  to  ensue,  come  naturally  to 
our  thoughts  when  we  Imagine  encourage* 
ment  given  to  tbe  pursuit  of  jurors  by 
disappointed  suitors  for  the  purpose  ot  ob- 
taining  affidavits  to  Invalidate  verdicts 
regularly  rendered.  •  •  •  Whetherthey 
have  been  misled  by  sophistry  or  mistake, 
or  have  adopted  the  determination  of  a 
majority  orof  chance,  they  have,  npon  their 
oaths,  unanimously  rendwed  a  verdict  la 
solemn  form ;  and  high  considerations  of 
justice  and  policy  place  that  verdict  beyond 
their  future  Influence. " 

We  think  tbe  defendants  have  had  a  fair 
trial,  defended  with  the  greatest  earnest- 
ness andxealbyable  and  eloqaoit  counsel. 
The  duty  devolved  upon  the  court  is  a 
painful  one;  but,  flndlng  no  errors  which 
would  justify  ns  in  setting  aside  the  ver- 
dict. It  only  remains  for  us,  with  becoming 
r^rretbut  wltbflrmnees,to  discharge  that 
du^. 

Simpson,  G.  J.  I  think  anew  trial  should 
be  had  In  this  case,  because  Dr.  Pool  was 
allowed  to  say  that  he  was  incllnf»d  to  be- 
lieve that  the  marks  on  the  throat  of  tbe 
deceased  weremade  with  a  "hand. "  This. 
It  seems  to  me,  was  the  expression  of  an 
opinion  beyond  the  limit  of  a  medical  ex- 
pert In  such  a  case  as  this.  And  also  be- 
cause of  tbe  admission  of  declarations  of 
Mrs.  Senn,  made  b^ore  the  trial  justice, 
cbarglng  her  husband  with  having  made 
certain  bitter  expressions  against  her,  to 
which  he  made  no  reply.  As  I  understand 
it,  Mrs.  Senn  was  being  examined  by  the 
trial  Justice,  in  a  case  before  him,  when 
she  made  these  declarattons;  and  though 
Senn.  her  husband,  was  present,  yet,  under 
the  circumstances,  he  was  not  called,  nor 
could  behave  property  Interposed  a  deolal. 
For  these  reasons,  I  am  onable  to  concur 
in  this  opinion.  Bosc.  Grim.  Ev.  mai^.  p. 
&6,  and  notes. 

McIvER,  J.  I  concur  in  the  conclusions 
reached  by  the  chief  Justice.   The  rule,  as  I 
understand  it,  in  regard  to  expert  testi- 
mony, is,  to  use  the  language  of  Mr.  Jos- 
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tlce  McOowAN  In  State  t.  Culeman,  SO  S. 
C,  at  paffe  452,  tbat  the  opinion  of  the  ex- 
pert "^shoald  be  jclven  In  the  abstract, 
rather  than  In  theconcrete,  upon  the  tacts 
pruved,  and  not  the  general  merits  of  the 
case,  though  they  may  itlve  an  opinion 
upon  aaimtlarcasehypotfaetlcally  stated." 
So  that  here,  whUe  K  waa  competent  lor 
Dr.  Pool  to  give  an  opinion  aa  to  what 
agency  was  citable  of  producing  snch 
marks  as  he  found  upon  the  person  of  the 
deceased,  it  was  not  competent  for  him  to 
go  on  and  express  an  opinion  that  such 
marks  were  In  fact  produced  by  a  partic- 
ular agency,  the  huinan  hand.  That  was 
a  Question  tor  the  Jury,  and  not  the  wit* 
ness. to  decide.  Therewasteetlmony  tend- 
ing to  show  that  the  marks  found  on  the 
body  might  have  been  produced  by  disease, 
or  by  the  use  of  a  rope,  or  by  the  hand, 
ami  ft  was  for  the  Jury  to  determine,  from 
the  testimony,  whether  they  were  In  tact 
caused  by  one  or  the  other  of  the  agen- 
cies; andit  seems  to  me  tbat  It  was  error 
to  pennit  the  witness  to  express  his  opin- 
ion on  that  point. 

Then,  as  to  the  admissibility  of  the"  dec- 
larations,* aa  they  are  termed,  made  by 
tbe  deccaised  when  under  examination  be- 
fore a  trial  Justice,  I  think  they  were 
clearly  inadmissible.  As  I  understand  It, 
some  time  before  the  alleged  homlcldewas 
committed  the  deceased  was  examined  as 
n  witness  in  a  prosecution  commenced  by 
her  afTBlost  old  Mrs.  8eim,  faer  mothcsvln- 
law,  for  assault,  and,  in  tbeconraeol  her 
testimony  in  that  case,  she  stated  that  her 
husband,  David  N.  Senn,  had  made  certain 
diabolical  threats  i^alnst  her;  and  this 
statement  the  trial  Justice  was  permitted 
to  testify  to  in  this  case,  upon  the  ground 
tlint.  the  statement  having  been  made  in 
the  presence  of  David  Smui,  (for  he  was 
preset  at  the  trial  before  the  trial  Jus- 
tice.) and  not  denied  by  him,  amounted 
to  an  admission  on  his  part  tbat  he  had 
made  such  threats.  It  will  be  observed 
that  tbe  deceased  did  not,  directly  ad- 
dresslDg  herself  to  her  husband,  charge 
him  withmaklngthesemurderous  threats, 
but  her  etatemoit  was  made  while  on  tbe 
stand  as  a  witness  in  a  case  against  an- 
other person,  though  It  is  somewhat  dlffl- 
CQlt  to  understand  what  threats  made  by 
her  husband  against  her  had  to  do  with  a 
prosecution  against  old  Mrs.  Senn  tor  an 
Hssault  upon  the  witness.  While  it  may 
be  true,  as  a  general  proposition,  tbat 
where  a  person  Is  chatved  with  an  uttense, 
anil  remains  silent  under  tbe  accusation, 
his  stlowe  is  r^arded  as  an  Implied  con- 
fession of  the  truth  of  the  charge,  because 
the  presamptlon  Is  that  an  innocent  per- 
son would  not  remain  silent  under  a  false 
acctuation  made  against  him,  yet  this 
proposition  Is  not  nnlveraally  true,  and  It 
depends  largely  upon  tfaecircumstancea  un- 
der which  the  accusation  Is  made,  as  is 
shown  the  case  of  State  v.  Edwards,  18 
S.  C  80.  In  that  case  several  persons 
were  eharfted  with  burglary  and  larceny, 
and  one  of  them.  "Bodgers,  after  his  ar- 
rest, made  a  full  confession  of  his  own 
guilt,  and  said,  In  the  presence  and  hearing 
of  the  other  defendants,  that  they  were 
present,  aiding  and  participating  In  the 
larceny.   To  this  statement  of  Bodgers 


there  was  no  dissent  by  any  of  13ie  othw 
defendants.— one  of  them  then  remarking 
to  the  prosecQtor:  *  We  know  you  have 
got  OS,  and  we  want  yon  to  be  as  light  as 
yon  can.*  The  others  heard  this  remain, 
but  s^d  nothing."  The  circuit  Jndge 
having  charged  tbe  Jury  that  if  a  person 
hears  aeriminal  charge  madeaicaliist  him, 
and  sf^s  nothing,  it  Is  an  admlnlon  d 
the  charge,  and  the  court  will  ace^t  it  as 
his  confession,  this  court,  upon  appeal, 
hold  such  Instruction  erroneous;  Willabd. 
C.  J.,lndellTerlng  the  opinion  of  the  court, 
using  this  language :  "  To  give  the  sUenoe 
of  parties  such  legal  effect  Is  equivalent  to 
heading  that  every  person  accused  of  crime 
by  any  person,  r^rdless  of  time,  place, 
or  drcomstance.  is  bound  to  deny  such 
accusation,  and  affirm  his  Innocence.  It  Is 
clear  that  tbe  law  imposes  no  such  obli- 
gation on  a  party  accused. "  As  Is  said  in 
1  Qreenl.  £v.  §  IW,  after  speaking  ot  oth- 
er qualifications  ot  the  rule  respecting  the 
effect  of  silence:  " The  circumstances,  too, 
must  be  not  only  such  as  afforded  him  an 
opportunity  to  act  or  to  spMk,  but  such, 
also,  as  would  properly  and  naturally  call 
for  sumeaction  or  replyfrom  men  similar 
ly  situated."  And  In  a  note  to  that  sec- 
tion It  is  said:  "To  affect  a  party  with  the 
statements  ot  others  on  the  ground  of  bis 
implied  admission  ot  their  truth  by  silent 
acqalesceuM.  it  is  not  enough  tbat  they 
weremade  in  his  presence;  tur.lf  they  were 

Slven  in  evidoice  In  a  Judicial  proceeding, 
e  is  not  at  liberty  to  interpose  when  and 
how  he  pleases,  though  a  party,  and 
therefore  Is  not  concluded."— citing  sev- 
eral cases.  Now,  in  this  ease  the  charges 
made  against  David  N.  Senn  were  made 
under  such  circumstances  as  not  only  did 
not  call  for,  but  did  not  permit,  any  reply 
from  him.  He  had  no  right  to  interpose  a 
denial,  or  otherwise  interfere  with  the  ex- 
amination ot  a  witness  In  a  case  to  which 
he  was  not  a  party ;  and  his  failure  to  do 
so  should  not  be  allowed  to  affect  him  In 
any  way.  True,  it  Is  said  that  David  N. 
Senn  was  offered  an  opportunity  to  testify 
In  that  case,  and  declined  to  avail  himself 
of  the  otter,  possibly  for  the  reason  that 
he  knew  nothing  about  the  ease,  or  possi- 
bly for  the  reason  that  lie  did  not  wish  to 
testify  In  a  controversy  between  his  wife 
and  his  mother.  But  suppose  he  had  gone 
upon  the  stand  as  a  witness  in  that  case. 
The  rules  ot  law  would  not  have  permit- 
ted him  to  contradict  the  charges  made 
by  his  wife  against  htm.  as  snch  charges 
were  wholly  immaterial  to  the  issue  then 
being  tried.  It  seems  to  me,  therefore, 
that  there  was  error  In  permltldng  the  tri- 
al Justice  to  testify  to  declarations  made 
by  the  deceased.  In  the  course  uf  her  testi- 
mony In  another  case,  tending  to  show 
that  the  prisoner  entertained  murderous 
feelings  against  her. 

Again,  1  am  not  prepared  to  assent  to 
tbe  proposition  that  the  testimony  given 
by  the  two  prisoners  before  tbe  Jury  of  In- 
quest could  be  ^ven  In  evidence  In  this 
case  against  them,  and  certainly  not  that 
it  could  be  proved  by  parol,  when  it  ap. 
peered  that  such  testimony  had  been  tak- 
en down  In  writing,  and  was  then  in 
court.  It  is  essential  to  the  admissibili- 
ty ot  the  admissions  or  confeei^oas  ^  a 
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party  cbarsed  with  rrlme  that  they  Btaould 
be  free  and  volontary.  Now,  "whea  a  per- 
Hon,  t^ouKli  not  at  the  time  charged  or 
even  suspected  of  the  crime,  Is  sammoned 
before  a  coroner's  Inqaest,  and  compelled 
to  twtify,— lor  the  law  does  compel  per- 
sons so  summoned  to  testily,—!  do  not  see 
how  such  testlmoDy  can  be  i^garded  an 
such  free  and  voluntary  statement  as 
would  Justify  recefvlDBT  It  In  eridezicewben 
the  person  so  testlfylnff  Is  afterwards 
'  charged  with  the  crime.  It  Is  true  that, 
when  examined  as  a  witness,  he  may  de- 
cline to  wake  any  statement  tending  to 
criminate  himself;  batthemoment  hedoes 
so  he  at  once  excites  aoBptdon  of  his  cruUt, 
or  be  may  not  know  at  the  time  what  e(- 
ftetbls  testimony  may  afterwards  bare. 
It  seems  to  me,  therefore,  that  the  only 
way  to  preserve  In  its  int^rlty  the  welU 
settled  role  that  a  person  cannot  be  re- 
quired to  furnish  testimony  against  him- 
self, Is  to  hold  that,  if  examined  before  a 
coroner's  Jury  or  a  committing  magis- 
trate, the  testimony  which  he  is  then  re- 
quired to  give  cannot  be  used  against  him 
In  a  prosecution  subsequentiy  brought 
against  blm.  As  there  is  no  decisive  au- 
thority In  this  state  upon  this  point,  so 
far  as  I  am  Informed,  and  as  the  authori- 
ties elsewhere  are  conflicting,  we  are  at 
libera  to  adopt  such  rule  aa  we  think 
most  in  conformity  with  settled  principles ; 
and,  as  It  seems  to  me  that  the  rule  above 
indicated  Is  of  that  character,  I  think  it 
should  be  adopted. 

It  seems  to  me,  also,  that  the  fact  that 
persons  other  than  members  of  the  Jury 
were  permitted  to  mingle  with  the  Jurors 
while  they  were  deliberating  on  their  ver- 
dict requires  that  this  verdict  should  be  set 
aside.  While IsubBcribefully  to thedoctrlne 
that  the  court  will  not  listen  to  affidavits 
tending  to  Impeach  the  verdict  of  a  Juty 
by  showing  what  passed  betweeo  the  Ju- 
rors while  deliberating  on  their  vwdlct,  or 
the  motives  or  reasons  which  mi^  have 
induced  some  or  all  of  the  jurors  to  reach 
the  conclDSlon  evidenced  by  the  verdict  as 
anuounced,  yet  It  seems  to  me  that  where 
it  is  made  to  appear  that  "Uie  Jury,  after 
retiring  to  their  room,  have  been  exposed 
to  outside  iufluences,  the  court  should, 
without  Inquiring  whether  such  Influeneea 
have  been  exerted,  set  aside  the  verdict. 
The  privacy  of  the  Jury-room  has  always 
been  regarded  aa  sacred,  and  the  law  con- 
templates that  all  proper  precautions 
should,  as  far  as  practicable,  be  taken  to 
preserve  the  Jury  even  from  the  chance  of 
being  oi>erated  upon  by  outside  Influ- 
ences; and  where  It  appears,  as  It  does  In 
this  case,  that  the  Jury  have  beat  exposed 
to  outside  Influences.  I  think  It  la  sufficient 
ground  to  set  aside  the  verdict.  The  fact 
relied  upon  as  an  excuse  or  explanation  of 
the  presence  of  the  constables  with  the  Ju- 
rors while  they  were  deliberating  on  their 
rerdlct,— that  the  Jury  had  left  their  own 
mom,  and  had  taken  possession  of  the 
court-room,— was  Itself  a  violation  of  the 
well-«ettled  practice.  It  does  not  a{»pear 
that  any  permlsslan  was  obtained  from 
the  Judge  to  leave  th^r  own  room,  and  use 
the  court-room  for  their  deliberations. 
No  doubt,  If  application  to  that  effect, 
baaed  upon  sufficient  reasons,  bad  been 


made  to  tiie  Judge  for  such  permission,  It 
would  have  been  srranted ;  but,  In  grant* 
Ing  It,  there  can  be  no  doubt  tiiat  ti» 
Judge  would  have  required  proper  ptecan- 
tions  to  he  used  to  preserve  the  Jury  from 
exposure  to  outside  influences.  The  fact 
that  the  jury,  without  authority,  left  th^r 
own  room,  and  took  poaseeelon  of  the 
court-room ,  certainly  did  not  Justify  or  ex- 
cuse the  preeocice  of  the  constables  with 
the  Jury  while  they  were  engaged  in  delib- 
erating on  their  verdict. 

Themajorlty  ofthecourt  having  reached 
the  conclusion  that  there  was  error  of  law 
in  the  trial  below,  the  Judgment  of  tht» 
court  is  that  the  Judgment  of  the  drcuit 
court  be  reversed,  and  that  the  case  he  re- 
manded to  that  court  for  a  new  trial. 

SniPBOK,  0.  J.,  eoneura. 


Reoensteim  et  al.  v.  Pba.buitbin  et  si. 

In  re  Pbarlstbin.  In  m 

(Suprniw  Court     South  Carolina.  Ibrdi », 
1800.J 

PABTITER8HIP— HOMBSTBin — COBTB. 

1.  Partaers  are  not  entitled  to  homestead  ex- 
ezaptiOQS  oat  of  the  partnership  asBets,  when  tbey 
are  iDeuffldeat  to  meet  the  pai^nership  debtA. 

2.  Where,  In  a  suit  walnst  a  partnenhip,  tb* 
partners  iatervene  by  pettttOM  to  be  allowed  bome- 
stead  ezemptioiu  oni  of  tbe  panneraUp  fnnds, 
coata  abonla  bs  allowed  aa  ia  any  twdinacy  dril 
suit. 

Appeal  from  common  pleas  drcnit  court 
of  Orangebni^  county;  Pbbsblbt,  Judge. 

IT.  J.2)en«vi//e,lorappellant8.  iklar^ 
Qlawe  and  T.  M.  Majaor,  for  reapondents. 

MclvBR,  J.  It  appears  that  apptflants 
were  copartners  In  trade,  each  interested 
to  the  extent  of  one-half,  and.  beeomtaig 
embarraeaed,  executed  an  asslgnmeDt  ot 
what  purported  to  be  the  whole  of  ttieir 
property  for  the  benefit  of  all  of  tbrir 
creditors  who  should  acc^t  the  provia- 
lons  thereof  In  full  satisfaction  of  their 
demands.  The  action  above  stated  was 
Instituted  for  the  purpose,  among  otiier 
things,  of  setting  aaldesald  aaelgnmeat  as 
fraudulent  and  void,  and  for  the  appoint- 
ment of  a  reedver.  That  action  resultvd 
Inajudgmentsetting  uldetlieasaigDmait, 
not  only  for  the  provicdon  contained  there- 
in In  violation  of  the  assignment  act,  butal- 
so  for  actual  fraud ;  and  a  receiver  was  ap- 
pointed to  take  charge  of  the  aasets,  and  ad- 
minister the  sameunder  the  dlrectl<mof  the 
court.  8  S.  E.  R^.  860.  The  recelvep  aoM 
all  the  property  of  whltib  he'eoold  obtahi 
poseeasion.  and  faolds  the  proceeds  <rf  the- 
sales.  Atthlsstageoftheproeeedhigatheee- 
petitions  were  filed,  claiming  that  each  cX 
the  petitioners,  being  the  head  of  a  family, 
was  entitled  to  a  homestead  exemption  in 
the  partnership  property,  and  aiding  for 
an  order  that  the  recelverdopayto  each  of 
them,  out  of  tJie  proceeds  of  the  sales  la 
his  hands,  the  sum  ai  9600,  aa  ench  exemp- 
tion. These  cledms  being  resisted  by  Qie 
creditors,  the  casiB  came  before  his  honor. 
Judge  Hudson,  who  rendered  Jadgmeot 
dlsinlBalng  the  petitions,  with  costs,  upon 
threegrounds:  <1)  Because  the  petitioner* 
are  not  entitled  to  the  Axemptkuk  oat  of 
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andlvlded  partneralilp  property.  (2)  Be- 
caaeetbeexemptloiicaimotbeauowed  ont 
of  funds  arlstncr  from  the  Mle  of  propeiliyi 
where  the  purchase  money  of  the  said 
property haa  not  been  pald.asalnatclalmii 
for  BQch  purchase  money.  (8)  Becaosetfae 
petHdonera  are  barred  of  the  exemjpldon 
clalmedb  y  their  Irand  In  the  concealment 
and  disposition  of  their  property.  From 
this  Judgment  petttioneni  appeal,  all^nar 
error  in  each  of  the  ipvands  apon  whloh 
tbflirpetltiottB  were  dismissed*  and  also  In 
awarding:  costs  a^Inst  them. 

It  the  first  ground  canber^arded  as  as- 
■ertdng  tbe  general  proposition  that  tbe 
homestead  exemption  cannot  be  allowed 
ont  of  partnership  property,  It  could  not 
be  sustained,  as  we  hare  decided  other- 
wise in  the  recent  case  of  Moyer  v.  Dmrn- 
moQd,  10  8.  E.  Bep.  962,  (filed  February  28, 
1890.)   But  It  should  not  be  so  re^rded, 
for  fhls  court  does  not  sit  for  the  purpose 
oC  determining  abstract  questions  of  law ; 
but  the  Inquiry  always  sboald  be,  what  Is 
the  law  applicable  to  the  facts  of  a  glvm 
caw?  As  It  seems  to  us,  there  was  no  er* 
ror  In  refusing  to  allow  tbe  exemption  un- 
der the  tacts  of  this  case,  which  were  very 
dlffereot  from  those  found  in  Moyer  v. 
Dmmmond.  There  can  be  no  donbt  that* 
until  the  partnerahlp  creditors  are  pro- 
vided for,  the  indlTidaal  partners  have  no 
Interest — that  Is,  can  claim  no  Indlridnal 
right— in  the  partnership  assets;  they  be- 
ing entitled  to  their  sbares  in  wbatever 
may  remain  after  the  partnership  credit- 
ors have  beeti  provided  lor.   As  Is  said 
by  Simpson*  C  J.,  in  Hutsler  t.  Pfailllps, 
26  S.  a  160. 1  8.  E.  Bep.  602:  "The  prop- 
erty of  the  firm  Is  not  liable  for  the  sepa- 
rate debt  of  a  member.  Only  tbe  Interest 
of  the  member  is  liable,  which  Is  nothing 
until  the  firm  debts  are  paid. "  Now,  as  it 
appeared  In  this  case  that  the  partnership 
assets  were  insufficient  for  the  payment  of 
the  partnership  debts,  which  not  onlyjiad 
not  been,  but  would  not  be,  paid  by  such 
assets.  It  Is  quite  clear  that  neither  of  the 
petitioners  had  any  right  to  any  porUcm 
of  such  assets;  and  the  exemption  was 
fused  properly,  for  the  reason  that  neither 
of  them  had  any  right  to  the  property  out 
of  which  the  exemption  was  refused,  and 
not  because  It  was  partnership  property. 
Tbe  case  la  somewhat  analogous  to  that 
of  tenuits  In  common  claiming  a  home- 
stead out  of  lands  descending  to  them  as 
belm  of  their  ancestor,  whose  debts  have 
not  been  paid.  Until  such  debts  are  pro- 
vided for,  the  heirs  can  clalmnohomestead 
em  against  their  own  debts;  not  because 
the  lands  are  undivided,  and  are  hdd  by 
tbrai  In  common,  bat  beeaase  tbdr  right 
to  the  same  Is  dependent  upon  the  pay- 
ment of  the  debts  of  the  anoeator.  They 
c«inot*  except  in  tbe  case  of  a  widow 
and  cbtldren.  specially  provided  for  by 
statute,  even  make  such  claim  against  the 
debts  of  the  ancestor.   In  the  ease  of 
Moyer  v.  Drummond  the  facta  were  dtffer- 
Mit.   In  that  case  the  effort  was  to  sub- 
ject tbelndlvldual  Interest  of  the  Judgment 
d^torln  a  partnership  to  the  payment 
of  the  Judgment  by  proeeedtngs  supple- 
mentary to  an  execution;  and,  with  a 
view  to  ascertain  the  individual  interest 
of  the  Judgment  debtor  In  the  partnerehlp 


assets,  testimony  was  offered,  and  the  ret- 
erree  found  as  matter  of  fact  that  such  in- 
terest, after  providing  tor  the  payment  of 
the  partnership  debt,  amounted  to  a  sum 
less  than  f 500,  which  finding  of  tact  was 
affirmed  by  the  circuit  Judge,  and  no  re- 
ception was  taken  thereto.  This  court, 
therefore,  considered  the  caseas  presented, 
and,  finding  that  the  indlrldnal  Interest 
of  the  Judgment  debtor  In  the  partnership 
assets  had  been  ascertained  to  belessthan 
the  amount  of  the  exemption  provided  for 
by  the  homestead  law;  allowed  the  ex- 
emption. Here,  however,  no  sach  facts 
are  presented,  and,  on  the  contrary*  the 
testimony  shows  that  neither  of  these  pe- 
titioners can  have  any  Individual  interest 
In  the  partnership  assets  after  the  part- 
nership debts  are  paid;  and  hence  there  Is 
nothing  oat  of  which  tbe  exemption  can 
be  claimed.  As  thte  view  is  condudve  of 
the  case,  it  is  nnneeessaiy  to  consider  the 
other  grounds  Dp<mwhi(^thedrcaltjudge 
rested  his  condnslon ;  tor*  antll  the  right 
of  exemption  has  been  established,  the 
question  whether  soch  right  has  been  de- 
feated cannot  properly  arise. 

It  only  remains  to  consider  whether 
there  was  any  error  In  awarding  costs 
against  the  petitioners.  .*The  cases  idled 
on  by  appellants  of  Water-Power  Co.  v. 
Colombia,  4  S.  C.  888*  and  Bank  v.  Senn,  25 
S.  C.  672,  we  do  not  think  are  in  point.  In 
the  former  case  It  was  held  that  the  Code 
makes  no  provision  for  costs  In  special 
proceedings,  bat  only  In  actions.  This 
case  not  being  aspeclal  proceeding, bat  an 
ordinary  civil  action,  In  which  the  appel- 
lants havelntervened  by  petition*  does  not 
fall  within  the  scope  of  that  decistcm.  In 
the  other  ease  the  application  was  made 
for  homestead  In  the  mode  prsKribed  by 
statute*  where  the  sherllt  was  proceeding 
to  levy  upon  tbe  proiwrty  of  the  Judgment 
debtor,  and  the  court*  without  determin- 
ing whether  that  was  a  special  proceed- 
ing, simply  held  that,  as  the  homestead 
law  made  a  special  provision  tor  costs  In 
such  cases,  which  provision  did  not  cover 
that  case,  costs  could  not  be  awarded. 
Here*  however,  as  we  have  said,  this  was 
not  aspeclal  proceeding, bat  simply  a  step 
taken  In  an  ordinary  action,  and  hence  the 
case  falls  under  tbe  general  law  r^ulating 
the  allowance  of  costs  in  such  actions. 
Thejudgmentof  thiseourfehi  that  tbe  Judg- 
ment of  the  circuit  court  be  affirmed. 

SniPSON.C.  J.,  SAd  McQoWAN,  J.,eoncur. 


Shell  t.  YonHO  et  «l. 

(Suprms  CMirt  qf  South  CorDUnOi  .^ill  9* 
1890.) 

IfASSHAiinie  AssBTs— ^nEssiBAD— BxTsnss  0» 
AmmnsTunov. 

t,  Where  an  sdmlniatrator,  Id  order  to  pay  the 
debts  of  the  estate,  sells  the  excess  of  bU  intes- 
tate's real  estate  after  a  portion  has  been  set  uart 
as  »  homestead  for  the  minor  otaildien,  ssd  there 
Is  no  reservation  of  the  rights  or  eqnltles  of  cred- 
itors, a  jadgment  creditor,  whose  olalm  Is  pars- 
moaot  to  the  rigbt  of  bomestead,  cannot  be  com- 
pelled to  flxbaast  tbe  bomestead  before  he  Is  st- 
lowed  to  participate  in  tbe  proceeds  of  tbe  sals 
with  other  creditors,  whose  claims  are  sabjeot  to 
Uie  homestead ;  ss,  tbe  land  bavlDg  ^^^i^^p^ 
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iaty  the  debti,  tbe  law  Iiutently  appUet  the  pm- 
oeeds  to  ths  Bati^aotion  of  the  cslauns  aoooralag 
to  their  priority,  and  may  other  lale  under  the 
jndgmeat  wonla  M  r<M, 

2.  CoDuael  fees  and  expenses  Inonrred  by  an 
■dmlnlstrator  In  a  prooeediogto  snbjeot  the  land 
of  hit  intestato  to  the  pajment  of  debts  have  no 
priority  over  the  liens  of  creditors,  anless  the  pro- 
oecdins  ma  Instltated  hr  thmi,  or  wm  neoessMy 
to  jwoTide  payment  for  their  olalms. 

Appeal  from  eommoD  pleaa  clrcnit  court 
of  La  a  reus  conn^;  Fbasbb,  Judge. 

Siiber  A  CaJdwell  and  John  w.  IP^^- 
BOB,  for  Natoual  Bank  oil  Newberry. 
Lewis  W.  SlmktttB  and  O.  L.  Scbumpert, 
lor  L.  W.  Floyd.  BaH  A  Watta,  for  G.  W. 
Shell,  administrator.  Haskell  A  Dialt  tor 
J.  W.  Copeland  and  J.W.Oopelaod  ft  Co. 
H.  Y.  Simpson,  for  defendan  tB. 

MoIVBB,  J.  On  the  22d  of  October,  188&. 
this  proceeding  wae  Instltnted  In  tbe  court 
of  probate  by  tbe  plaintiff,  alleging  that 
tbe  personal  estate  of  fats  Intestate  was  In- 
cufHcient  tor  tbe  payment  of  bis  debts,  and 
asking  tbat  Greditors  be  called  In  to  prore 
tbetr  demands*  and  the  real  estatesoid  for 
payment  of  debts.  Under  this  call  sundry 
-creditors  came  In,  and  established  their 
demrads,  among  whom  were  the  bank  of 
Newberry,  J.  W.  Copeland,  as  assignee  of 
OeorgeP.Copelaud.and  L.  W.  Floyd;  the 
■claims  of  tbe  bank  and  Copeland  having 
been  reduced  to  Jadgmmt  against  the  In- 
testate In  his  Ufe-tlme,  and  tbo  latter  l>e- 
ing  based  on  a  cause  of  action  artslng  pri- 
or to  the  adoption  of  thepresent  constitu- 
tion. In  tbe  meantime  another  Judgement 
■creditor,  Edroond  T.  Brown,  baring  levied 
on  tbe  lands  ol  intestate,  bis  minor  chil- 
dren, who  are  defendants  herein,  applied 
for  a  homestead,  when  178  acres  of  tbe 
land  were  assigned  to  them  as  sacta,  to- 
gether with  wbat  little  poraonal  property 
was  left  by  the  Intestate.  The  real  estate 
consisted  of  a  single  tract  of  land,  con- 
taining about  1,160  acres,  and,  portions  of 
it  being  under  mortgage  to  different  par- 
ties, that  portion  of  it  which  remained 
after  cutting  oft  the  homestead  of  178 
acres  was  divided  Into  eight  parcels,  and 
the  same  was  so  sold,  by  consent  of  all 
parties,  under  an  order  of  tbe  court  of  pro- 
bate, and  tbe  proceeds  of  ancb  sale,  amount- 
ing to  a  sum  more  than  sufficient  to  pay 
the  Copeland  Judgment,  as  well  as  those 
senior  to  it,  are  n<iw  In  the  hands  of  tbat 
«oart.  It  waa  claimed  by  the  creditors 
that  Oopelaud,  being  the  only  one  who 
coald  reeort  to  the  homestead  for  pay- 
ment of  his  Judgment,  by  reason  of  tbe 
fact  tbat  tbe  cause  of  action  upon  which 
it  was  based  antedated  the  constitution, 
«honld  be  required  to  do  so,  before  resort- 
ing to  tbe  proceeds  of  tbe  sale  of  tbe  lands 
over  and  above  the  homestead ;  but  the 
Judge  of  probate  held  otherwise,  and  ad- 
Judged  that  the  proceeds  u(  tbe  sale  in  tbe 
bands  of  the  court  sboald  be  applied  first 
to  tbe  paymentnf  thecosts  of  the  proceed- 
ings, together  with  a  counsel  fee  to  the 
attorneys  of  the  administrator,  and  a  spe* 
•dflc  sum  of  moneyto  the  administrator  In 
ilea  ol  all  commiBslona,  as  well  as  nny 
taxes  tbat  might  be  due  on  tbe  land,  and 
tbat  tbe  balance  of  the  proceeds  should  be 
applied  to  tbe  liens  which  bad  been  estatn 


ilsbed.  In  the  order  of  their  rank ;  and,  in 
the  event  tbat  such  proceeds  should  prore 
Insnffldent  to  saUsfy  Copetand's  Judgment 
in  full,  then  he  be  allowed  to  sabject  the 
homestead  to  the  payment  of  such  balance 
as  might  remain  unpaid.  From  this  de- 
cree the  bank.  Floyd,  and  Copeland  all  ap- 
pealed, the  former  two  substantially  up- 
on the  ground  that  tbe  Judge  oS  probate 
erred  In  not  requiring  Copeland  toezhanst 
the  homestead  before  he  could  be  allowed 
to  participate  In  tbe  proceeds  of  the  sale 
of  tbe  land  outside  of  the  homestead,  and 
Copeland  upon  the  same  ground,  as  wdl 
as  upon  the  further  ground  tbat  tbn  jndxe 
of  probate  erred  in  nvlng  the  coansd  fee 
of  tbe  attorneys  of  the  a&mlidstrator  pri- 
ority oTorthe  liens.  These  appeals  wm 
heard  ^y  his  honor.  Judge  Fraber.  who 
rendered  Judgment  dismissing  all  of  tbe  ap- 
peals. In  so  far  as  they  imputed  error  to 
the  Judge  of  probate  in  not  requiring  Cope- 
land first  to  exhaust  the  homestead  before 
he  could  be  allowed  to  participate  in  the 
proceeds  of  the  sale  In  the  hands  of  tiie 
oonrt.  bat  sustaining  so  moefa  til  Cope* 
land's  appeal  as  alleged  error  In  giving 
the  counsel  fee  ol  the  administrator  priori- 
ty over  tbe  liens  of  creditors.  From  tbli 
Judgment  tbe  bank  of  NeWberry  and  L. 
W.  Floyd  now  appeal,  substantially  upon 
the  same  ground  upon  wblch  their  appeal 
from  the  decree  of  the  Judge  ol  probate 
rested,  and  the  administrator  also  appeals, 
alluring  error  in  not  sost^lng  tbe  decna 
of  tbe  judge  of  probate  In  respect  to  the 
counsel  fee  of  his  attomesrs;  and  that  In 
any  event  it  was  error  to  postpone  the 
payment  of  such  tee  to  any  lien  creditor 
other  than  Cojieland,  who  was  tbe  only 
one  of  such  creditors  who  appealed  from 
the  decree  on  tbat  ground. 

'The  real  question  presented  by  the  ap- 
peals of  tbe  Bank  of  Newberry  and  L.  w. 
Floyd  lawliether  tiie  other  creditors  of  tbe 
intestate,  who  cannot  reeort  to  the  bomfr 
stead  for  payment  of  their  claims,  have 
now  any  equity  to  require  Copeland,  who 
could  have  subjected  tbehomestead  to  the 
payment  of  his  debt,  to  exhaust  the  home- 
stead before  he  can  be  allowed  to  partici- 
pate In  the  proceeds  of  tbe  sale  of  the  land 
over  and  above  the  homestead.  These 
appellants  rest  tlielr  position  on  the  caas 
of  Bank  V.  Harbin,  18  8.  G.  425.  and  the 
doctrine  therein  established.  If  tbe  prin* 
clples  there  laid  down  can  be  properly  ap- 
plied to  the  facts  of  the  case  now  under 
consideration,  then,  unquestionably,  the 
position  taken  by  appellants  should  be 
sustained ;  so  that  tbe  practical  question 
is  whether  the  principles  aononnoed  In 
that  case  are  applicable  to  the  present 
case.  Tbe  circuit  Judge,  while  recognising 
the  authority  of  tbat  case,  nndertook  to 
distinguish  it  in  several  particalara  from 
the  present  case,  any  une  of  which  he 
seemed  to  think  rendered  that  ease  Ini^ 
pUcable.  Now,  while  we  do  not  propose 
to  indorse  all  of  the  distinctions  drawn 
by  tbe  circuit  Jntee  between  the  two 
cases,  we  do  tbink  tiiat  tbe  one  first  men- 
tioned by  him  is  quite  saffldent  to  with- 
draw this  case  from  tbe  operation  of  the 
rule  laid  down  and  applied  In  the  case  of 
Bank  t.  Uardln.  There  the  land  waa  sold 
under  an  order  reservlnsaU  tbe  eaolties  of 
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tbe  partlefl,  whUeben  It  wu  sold  vlthont 
anyiaeh  reserratton;  and  hence  tbe  mo- 
ment  tt  was  sold  tbe  proceeds  became  at 
once  applicable  to  tbe  payment  of  thellene 
in  the  order  of  their  priority,  and  though 
not  in  fact,  must  be  regarded  in  law,  as 
actually  so  applied;  and  If  so,  then  there 
were  no  lonfcertwu  sets  o(  creditors.^-one 
baTinie  a  lien  on  two  funds,  and  tbe  other 
having  a  lien  upon  only  <me  of  those  funds, 
—for  the  persons  wbo  might  previonly 
bare  been  r^arded  as  standing  in  that  re- 
lation to  each  other  could  no  longer  be  re- 
garded as  credltorsat  all,  as,  in  the  Tiew  of 
the  law,  tbelr  claims  had  heea  satisfied. 
As  tbe  circnlt  ]udge  very  pertinently  sng- 
Sests,  after  the  land  had  been  sold  for  the 
express  purpose  of  paying  thedebts,toran 
amount  sufficient  to  pay  Copelcuid'a  Jndff^ 
ment,  as  it  ia  c<Htceded,  any  other  levy  and 
■ale  under  such  Judgment  might  well  be 
regorded  as  wholly  wttbont  authority, 
and  therefore  void. 

In  the  case  of  Jones  t.  Mlller.17  8.C.880, 
tbe  question  was  whether  a  widow  was 
entitled  to  dower  In  certain  lands  which 
bad  been  sold  under  Judgments  obtained 
against  her  husband  in  bis  Ufa-time.  The 
defense  was  that  someof  tbe  Judgmentena- 
der  which  the  lands  were  sold  antedated 
the  marriage,  while  others  were  obtained 
sabseqaent  to  the  marriage.  It  appeared 
that  a  large  amount  of  pnsonal  property, 
In  addition  to  the  lands,  was  sold  on  the 
same  day :  and  the  court,  finding  as  mat- 
ter of  fact  that  the  amount  tor  which  the 
personal  property  was  sold  was  sufflclent 
to  satisfy  the  antmnptlal  Judgments,  held 
that  the  proceeds  of  tbe  sale  of  the  per- 
sonal property  must  be  regarded  as  in- 
stantly applied  to  the  antenuptial  Judg- 
ments, whereby  th^  were  satisfied,  and 
that  the  lands  must  be  regarded  as  sold 
ander  the  Judgments  obtained  subsequent 
to  the  marriage,  and  therefore  subject  to 
tbe  right  of  dower,  although  the  court  ex- 

JjFeesly  rec<^nised  tbe  doctrine  that  the 
len  of  tbe  antenuptial  Judgments  was 
paramount  to  the  claim  of  dower,  and 
would,  therefore,  have  been  sufficient  to 
have  defeated  the  claim  but  for  tbe  fact 
that  the  antenuptial  Judgments  were  sat- 
isfied by  the  proceeds  of  the  sale  of  tbe  per- 
sonal property,  which,  though  not  in  fact, 
were  in  law*  applied  to  them  the  moment 
tbe  sale  was  made.  Tbe  decision  iu  that 
case  rested  alone  upon  the  principle  which 
we  have  applied  to  th  la  case,  that,  where 
property  Is  sold  to  satisfy  Judgments,  tb« 

f>roceed8  of  such  sale  must  be  regarded  as 
DBtaDtly  applied  to  their  satisfaction, 
tbongb  in  fact  the  applleation,  as  is  most 
nsaaily  the  ease,  may  not  really  be  made 
mitli  afterwards.  For  in  that  case  the 
property  was  all  sold  on  the  same  day,— 
one  contlnuoDs  proceeding,— and  yet  the 
coart,  assuming,  in  the  absence  ol  evidence 
to  tbe  contrary,  that  the  personal  prop- 
erty was  sold  first,  held  that  the  proceeds 
ta  the  sale  ot  that  must  be  r^;arded  as  in- 
atantly  appUed  to  the  satisfaction  of  tiie 
antenuptial  |ndgm«nts,  whereby  tbe  sale 
of  tbe  lands,  following  immediately  after, 
wards  on  tbe  same  day,  should  be  regard- 
ed as  made  free  from  the  Hen  of  the  ante- 
nuptial Judgments,  which  weni  the  only 
liens  paramount  to  tbe  claim  of  tbe  dower. 


Where,  however,  the  sale  Is  made,  as  In 
Bank  v.  Hardin,  supra,  under  an  order  re- 
serving the  equities  of  the  parties,  tbe  rule 
above  stated  would  not  apply,  and  the  ap- 
plication of  Che  proceeds  of  tbe  snie  could 
not  be  regarded  as  made,  either  in  fact  or 
in  law,  until  such  equities  have  been  ad- 
justed. It  seems  to  us,  therefore,  that  the 
conditions  necessary  to  tiie  application  ot 
the  rule  invoked  by  appellants  do  not  ex- 
ist in  this  case,  and  that  they  have  failed 
to  set  np  any  equities  to  which  they  may 
have  been  entitled  at  the  propertime.  See 
Ex  parte  Kurt,  24  S  C.  468,  and  Ex  parte 
Carraway,  28  S.  C.  233.  6  S.  E.  Bep.  G»7. 

The  only  remaining  inquiry  is  that  pre- 
sented  by  tbe  appeal  of  the  plaintiff  in  nit- 
erence  to  the  counsel  fee  ot  his  attorneys. 
Inasmuch  as  none  of  the  lien  creditors  ex* 
e^t  Copeland  appealed  from  that  portion 
of  the  decree  of  the  Judge  of  probate  which 
gave  priority  to  thlH claim  overall  tbe  lien 
creditors,  they  are  all.  except  Copeland, 
precluded  from  raising  the  question;  and 
it  is  therdore  necessary  to  consider  only 
whether  Copeland  lAould  be  postponed  to 
tbe  claim  tor  counsel  fees.  We  agree  wltb 
the  circuit  Judge  that  tberetanoanthorlty 
tor  postponing  a  lira  creditor  nntn  coun- 
sel fees  cmd  expenses  have  been  paid,  un- 
less itappearstbat  tbe  proceeding  In  which 
such  fees  and  expenses  were  Incnrred  was 
instituted  at  tbe  instance  of  the  lien  cred- 
itor, or  was  neceesaiT  properly  to  pro- 
vide torthe  payment  of  his  claim.  Now  in 
tbls  ease  it  is  not  pretended  that  this  pro- 
ceeding was  commenced  at  the  Instance  of 
Copeland,  and  we  think  It  clear  that  It 
was  not  calculated  to  promote  hla  Interest, 
but  rather  the  reverse.  Having  a  Judg- 
ment which  was  enforceable  against  tbe 
whole  ot  the  real  estate,  including  the  home- 
stead, he  had  an  expeditious  and  Inexpen- 
sive mode  ot  mforcing  his  elalm.  and  this 
proceeding.  Instituted  by  the  administra- 
tor, tended  rather  to  delay  than  promote 
the  enforcement  of  his  rights.  It  seems 
to  us.  therefore,  that  so  much  of  the  Judg- 
ment otthe  clrcuitjudgeshould  be  reversed 
as  gives  tbe  Hen  creditors  other  than  Cope- 
land a  preference  over  the  counsel  fees,  on 
the  ground  that  they  are  concluded  by 
acquiescence  In  the  decree  ot  the  Judge  of 
probate,  but  that  In  all  other  respects  It 
should  be  affirmed ;  and  such  Is  the  Judg- 
ment of  this  court. 

Socpsoif  and  HoGowah,  JJ.,  cononr. 


KsTGHiN  V.  Patrick  at  si. 
(Supreme  Court  of  Smith  CaroUna,  April  9^ 

1880.) 

Execution— Priobitt— Tenants  nr  Coiofoir. 
1.  Defend&QtB  pnrcliased  at  execution  sale  the 
undivided  Interests  In  land  of  three  tenants  in  oom- 
mon  to  whom  homesteads  were  asslffDed  before 
the  sale.  Partition  of  ail  the  land,  inoludtnK  that 
assigned  aa  homesteads,  was  then  made  among  all 
the  tenants  in  common,  and  the  portion  whiob  nad 
been  assigned  as  ahomestead  to  one  of  thethree  ex- 
ecution debtors  was  allotted  to  defendants  as  pur- 
chasers ot  the  execution  debtor's  undivided  inters 
eat,  and  a  new  homestead  assigned ;  tbe  first  assign- 
ment of  homesteads  having  been  declared  a  nnlu^ 
bytheoourt.  Plaintiff  becametbe  porohaserofUie 
imrt  thus  allotted  to  defendants  at  sxsootlMi  sale 
nadera  Judgment  agalnstihe  same  thieet—BDia  la 
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common,  which  wu  obtained  hefor«  tlie  partttlon. 
Eeld,  that  the  portion  parohased  by  plaintiff,  not 
having  been  Included  in  the  sale  under  defendant's 
execution,  was  subject  to  the  lieu  at  the  judgment 
nnder  which  plaintiff  purchased. 

3.  The  right  of  a  tenant  in  common  who  is 
evicted  from  the  land  allotted  to  him  in  partition 
proceedings  to  have  recourse  on  the  other  tenants 
for  oompensailon  as  on  a  warrantr  doe*  not  ertend 
to  the  aUanee  of  tba  taunt. 

Appeal  from  common  pleas  drcalt  court 
ol  Fairfield  county ;  HnoaoN,  Judge. 

Henry  £  Gage  and  Ragsdule  &  Rttgsdale, 
(or  appellant.  McDoaaJd  &  Vouglaaa  and 
Menry  N.  Obe&r,  for  respondent. 

MolTER,  J.  This  waa  an  action  to  re- 
cover poBseBslon  of  real  estate*  and  the 
facts  necessary  to  a  proper  understanding 
of  tbtjqaratlonsijiTolTea  are  snbatantlally 
as  follows:  Marion  R.  Mobley,  with  her 
eight  children,  two  of  whom  were  Edward 
F.  Mobley,  Jr.,  and  Moses  H.  Mobley, 
owned  as  tenants  In  common,  each  being 
entitled  to  oue-nlnth,  a  certain  tract  ol 
land  In  the  county  of  Fairfield  containing 
8,771  acres.  B.  T.  Mockbee  having  recov- 
ered a  Judnnent  In  FebraarT,  18S4,  against 
Marlon  R.  Mobley,  Edward  P.  Mobley,  Jr., 
and  Moses  H.  Mobley,  and  Issued  execu- 
tion thereon,  the  shertfT  proceeded  to  levy 
the  same  upon  the  sold  tract  of  land, 
whereupon  the  Mobleya  above  named  In- 
terposed claims  of  homestead  in  their  un- 
divided interest  in  said  land,  and  the  aher- 
ttf  undertook  to  lay  off  the  same  to  each 
of  the  claimants.  After  deducting  the  por- 
tions thus  attempted  to  be  laid  oir  as 
homestead,  there  remained  of  the  tract 
3,201  acres,  upon  which  the  sheriff  again 
levied  and  sold  the  same,  or  rather  the  in- 
terest ot  the  three  Mobleya  above  named 
therdn,  under  the  Mockbee  ]udgm«it,  and 
at  that  sale  the  defendants  herein  became 
tbe  purchasers,  and  received  titles  from 
the  sheriff.  Thta  deed  does  not  appear  in 
the  case,  but  it  Is  stated  therein  that  it  Is 
In  the  ordinary  form,  and  recites  the  Judg- 
ment and  execution  in  the  case,  levy  and 
sale  to  defendants  ot  "all  that  certain 
piece,  parcel,  or  tract  ot  land  situate  in  the 
county  of  Fairfield  contidnlng  8,201  acres, 
more  or  leas,  and  bounded  by  the  home- 
stead lands  of  Mra.  Marion  R.  Mobley,  ctf 
M.  A.  Mobley,  [doubtless  a  misprint  tor  M. 
H.  Mobley,]  and  by  lands  ot  James  Jones, 
'and  others  named,'  and  the  Camden 
road. "  Soon  after  this  sale,  proceedings 
were  instituted  forthe  partition  ot  the  en- 
tire tract  of  8,771  acres, In  whlchlt  was  ad- 
judged, among  other  things,  that  the  at- 
tempt to  lay  off  tbe  homeatead  as  above 
stated  was  a  nullity,  as  that  could  not  be 
done  until  after  the  land  had  been  parti- 
tioned, and  tbe  shares  ot  tbe  parties  claim- 
ing homesteads  had  been  aacertaJned  and 
defined.  Partition  was  accordingly  or- 
dered, this  court  saying  that  there  was  no 
objection,  however, '*to  providing  In  the 
writ  of  partition  that  the  commlaslonerB, 
aa  far  as  It  is  practicable  for  them  to  do 
so  without  prejudice  to  the  interests  ot  tbe 
other  parties  interested,  in  ascertaining 
what  would  be  the  shares  of  Marlon  R. 
Mobley,  Edward  P.  Mobley,  Jr., and  Mosea 
H.  Mobley,  respectively,  shall  include 
tiierefn  the  whole  or  such  portions  thereof 
as  may  be  necessary  to  make  up  their  sev- 


eral shares  of  the  portions  ot  the  laud 
which  the  homestead  appralaers  hereto- 
fore have  attempted  to  set  off  to  them,  re- 
spectively, as  their  homeeteada.  The  Pat- 
ricka,  having  pnrchaaed  all  the  interests 
ot  the  three  partiee  Juat  previously  named 
subject  to  levy  and  sale  under  execution, 
will  be  mtltled  to  receive  whatever  rfr 
mains  of  their  respective  shares  fJter  tbdr 
several  homesteads  therein  have  been  laid 
off  to  them,  respectively."  MelUcfaamp  r. 
Melllchamp,  2R  S.  C.  183,  6  S.  E.  Rep.  333. 
Afterthereoi/tt/tiirwaa  sent  down  in  that 
case,  a  writ  ot  partition  was  Issued,  con- 
taining the  provision -suggested  by  the  su- 
preme court,  that,  if  practlcatrie  to  do  so 
without  preludlce  to  the  interests  ot  tha 
other  parties,  they  should  include  In  thi 
abaree  ot  the  three  Mobile  those  portloni 
ot  the  laud  which  had  bem  prematurely  aa- 
aigned  to  them  as  homesteads.  To  tbli 
writ  the  commissioners  in  partition  made 
a  return,  among  other  things,  to  the  effect 
that,  while  they  had  allotted  to  Edward 
P.  Mobley,  Jr.,  and  Mosea  H.  Mobley,  u 
their  homestead,  theaame  portions  of  land 
which  had  been  prerlouaiy  attempted  to 
be  aaalgned  to  them  as  homesteads,  tber 
had  not  pursued  this  course  with  relereucc 
tothebomesteadot  Marion R.  Mobley,  bat, 
on  the  contrary,  had  assigned  to  her,  as 
favr  homestead.  80  acres  out  of  the8,:i01 
acres ;  and  the  121  acres  which  had  pre- 
viously been  aMempted  to  be  aaslgned  to 
heraa  homestead  were  included  in  the  per 
tion  ot  the  land  allotted  to  the  dtfendants 
as  the  purchasers  of  herundtvlded  tntenett 
over  and  above  her  homestead.  This  re- 
turn was  duly  confirmed  by  an  order  con- 
aented  to  by  all  parties.  Including  tbe 
defendants  her^,  who  bad  been  made 
partiee  to  theaction  for  partition.  In  tbe 
mean  time,  however,  to-wit,  on  29d  Jan* 
uaiy,  1885,  theMerchants'  ft  Farmars'  Bank 
ot  Charlotte  had  obtained  a  Judgmeat 
against  Marion  R.  Mobley,  Edwajd  P. 
Mobley,  Jr.,  and  Moses  H.  Mobloy,  wblcti 
was  duly  entered  belore  the  said  partlttoo 
was  made ;  and  after  It  waa  made  the  said 
121  acres  was  levied  on  under  tiie  execo- 
tion  Issued  to  mtoroe  tbe  Judgment  ot  tbe 
Chariotte  bank,  and  sold  by  tbe  etaerifl.  at 
which  sale  tbe  plaintiff  herein  became  tbe 
purchaser,  and,  having  received  titles 
from  the  aherill,  brought  this  action  to  re- 
cover posaeeslon  ot  the  said  121  acres  then 
in  the  poaaesalou  of  the  defendan  ta  hextin. 

The  case  came  on  for  trial  belore  bis 
honor.  Judge  Prbsblet,  and  a  Jury,  who 
were  instructed,  substantially,  that  tbe 
defoidants,  by  their  parchaae  at  BberllTi 
sale,  acquired  no  title  to  the  121  acres  Id 
dispute,  because  all  that  waa  sold  at  that 
sale  was  theuadlvldedinterestsof  the  three 
Mobleys,  tbe  Judgmoit debtors, in  so  mocb 
of  the  entire  tract  ot  8,771  acres  as  re- 
mained after  taking  off  therdrom  the  per 
tiona  prematurely  assigned  as  homesteads 
to  those  three  partlea,  and,  as  -^Ul  aem 
now  in  dispute  were  Indnded  In  those 
portions,  It  was  not  sold,  and  hence  da- 
fendants  acquired  no  Utie  by  that  sale  to 
the  land  now  in  dispute,  but  the  same  re- 
mained subject  to  partition  among  all  ot 
the  original  tenants  In  common,  but  that 
the  effect  of  the  partition,  when  made  and 
confirmed,  by  which  the  121  acros  were  at 
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lotted  to  tbe  detendants  as  BsatsDeea  of 
tbe  iDterest  of  the  three  Uobleys  as  a  part 
-of  their  share,  wonld  hare  been  to  vest  lu 
the  defendants  the  right  to  the  121  acres, 
but  for  the  fact  that  It  was  then  covered 
by  a  prior  Hen  In  favor  of  the  Charlotte 
bank  to  the  ext^t  of  three  undivided 
ninths  thereof,  (the  shares  of  the  three 
MobleysO  under  which  Uen  the  saJd  three- 
nlntha  vaa  sold  andboufebt  by  plaintiff; 
and  hmoe  tbe  lory  wm  practieally  In- 
etructed  to  find  that  the  plaintiff  was  en- 
titled to  three-ninths,  and  thed^endanta 
to  the  remaining  slx-nlntbs,  of  the  land 
in  dispate.  The  verdict  was  rendered  In 
^accordance  with  these  Instractlons;  and, 
Jodffment  being  entered  thereon,  the  de- 
fendants appeal  upon  the  several  grounds 
set  out  In  the  record,  which,  as  stated  in 
appellants'  argument  raise  these  two  Is- 
sues: "(1)  TbatMarlon  B.Mobley.wasen- 
tltled  to  a  homstead  exemption  In  tbe  121 
■acres  of  land,  and  that  the  same,  In  her 
bands,  was  free  from  the  Uen  of  the  Judg- 
ment of  the  Merchants'  &  Farmers'  Bank; 
and,  this  land  having  been  exchanged  by 
ber  with  the  defendants  for  80  acres  of 
their  land  In  the  said  partition  of  Meltl- 
ctaamp  V.  Melllchamp,  It  passed  to  the  de- 
fendants free,  also,  from  the  Uen  of  the  said 
Judgment  of  the  Merchants'  A  Farmers' 
Bank  t.  Marion  R.  Mobley  et  a1.  ( 2)  That 
tbe  partition  In  MeUlchamp  v.  MeUlcbamp 
dlsaolved  tbe  Uen  of  the  Judgment  of  tbe 
Merehaats'  &  Farmers'  Bank,  and  the  de- 
fendants took  the  land  In  dispate  freed 
from  the  Uen  of  tbtejudgment,  under  which 
tbe  plaintiffs  claim  title. " 

It  does  not  appear  either  from  the  issues 
as  thus  stated  or  from  any  one  of  tbe 
icroonds  of  appeal,  which  we  hare  not 
deemed   It  necessary  to  copy,  that  any 

anestton  is  raised  as  to  whether  tbe  nn- 
iTlded  Interests  of  the  three  llubl^  In 
the  whole  tract  of  8,771  aerea  were  sold  by 
thesheriH  when  tbe  defendants  bonght.  or 
<»ily  tbeir  undivided  Interests  in  the  8.301 
-acreswhlch  remained  after  taking  otfwhat 
was  intended  to  be  assigned  as  home- 
ateads  to  these  three  parties.  On  the  con- 
trary, tbe  phraseologyuf  the  third  ground 
■of  appeal  seems  to  assume  that  d^endants 
■only  bought  the  Intsreets  of  thsae  three 
parties  in  the  8,201  acres;  and  such  was, 
undoubtedly,  the  fact,  as  Is  shown  by  the 
terms  of  tbe  sheriff's  deed,  copied  above, 
as  well  as  by  the  nndlsputed  testimony 
tbat  at  the  sbrrltCs  sale  a  plat  which  hid 
been  made  for  the  purpose  of  designating 
the  portions  of  the  8,771  acres  Intended  to 
t>e  laid  off  as  homesteads  for  these  three 
parties  was  exhibited,  and  the  statement 
made  that  tbe  sheriff  was  selling  the  un- 
divided Interests  of  the  three  Mobleys  in  so 
much  of  the  entire  tract  as  remained  after 
tbe  portions  intended  for  tbe  homesteads 
were  taken  off.  We  think,  therefore,  that 
It  may  be  safely  considered  that  the  de- 
fendants bought  nothing  at  the  sheriff's 
sale  buttbe  undivided  Interestsof  tbe  three 
Mobl^  in  the  8,201  acres,  which  did  not 
tnclude  the  121  acres  now  In  dispute.  In- 
deed, It  was  practically  the  same  thing  as 
If  there  had  been  two  distinct  tracts  of 
land,— one  containing  8,201  acres  and  the 
other  670  acres,— and  the  shorlfl  had  levied 
and  sold  the  undivided  interests  of  the 


tiiree  Mobl^  In  tbe  former  tract  only, 
which,  of  course,  wonld  leave  thdr  Inter- 
ests in  the  tract  of  670  acres  unsold.  Tbe 
fact  that  the  670  acres  embraced  aU  tbe 
land  which  It  was  Intmded  should  be  set 
oft  as  homesteads  cannot  aftect  the  ques- 
tion, because,  the  attempt  to  do  bo  having 
been  declared  premature  and  a  nullity  In 
tbe  case  of  MeUlchamp  t.  MelUchamp,  su- 
pra, we  moat  *  look  at  the  case  now  as  il 
notAiing  of  the  kind  had  ever  been  at-, 
tempted.  We  have,  then,  a  casetn  which 
the  undivided  interests  of  three  (A  the  ten- 
ants In  common  in  one  tract  of  land  have 
been  sold  and  bought  by  the  defendants, 
subject,  however,  to  the  homestead  claim, 
and  another  tract  of  land  In  whch  such 
undivided  Interests  have  not  been  sold; 
for  it  seems  to  us  that  the  case  should  be 
regarded  as  If  there  were  two  distinet 
tracts  of  land,  especlaUy  after  the  parties 
had  In  (act  cut  off  the  one  from  the  other 
by  tbe  plat  hereinbefore  mentioned,  which 
was  exhibited  at  the  sale  by  tbe  sheriff. 

If,  then,  the  d^endants  acquired  no 
title  to  tbe  land  now  in  dispute  by  vtrtne 
of  the  sberiO's  sale,  the  next  Inqolry  Is 
whether  they  acquired  title  undw  tiie  pro- 
cee^ngs  for  partition  in  the  case  ai  Hel- 
llchamp  v.  MelUchamp.  For  the  purpose 
of  determining  this  question,  we  wlU  first 
consider  what  would  have  been  tbe  effect 
of  those  partition  proceedings  If  the  Judg- 
ment of  the  Charlotte  bank,  and  the  sale 
-ttiexennder,  and  the  effect  thereof,  could 
be  eliminated  from  thelnqidry.  Inasmuch 
as  the  object  of  that  proceeding  was  to 
partition  the  entire  tract  of  8,771  acres 
among  the  parties  interested  so  as  to  give 
each  one-ninth  thereof,  (the  defendants  be- 
ing entitled  to  the  shares  of  the  three 
Mobleys  above  named  in  the  8,301  acres 
only,  subject,  however,  to  the  homesteads 
at  all  or  any  one  d  the  three,)  It  may 
be  that,  after  the  partition  was  made 
and  confirmed  by  consent  of  aU  parties, 
the  defendants  could  be  regarded  as 
vested  with  the  interests  of  all  the  parties 
In  the  121  acres,  although  they  had  not 
preTlonsly  acquired  any  interest  therein, 
upon  the  theory  that  it  was  aUofcted  to 
them  to  make  tbelrsharesof  the8.a01  acres 
equal  in  value  with  the  others.  That  Is 
to  say  that  the  court  would  be  Justtfled  In 
assuming  that  the  commissioners  in  par- ' 
titlon,  finding  it  Impracticable  to  allot 
to  the  defendants  their  full  three-ninths 
out  of  the  8,201  acres,  Instead  of  providing 
for  tbe  deficiency  by  requiring  the  other 
parties  to  pay  them  In  money  the  amount 
requisite  to  make  up  such  deficiency,  pro- 
vided that  such  defldoiey  should  be  paid 
in  land ;  and,  this  arrangement  b^g  con- 
sented to  and  confirmed  by  the  order  of 
the  court,  the  effect  would  be  to  vest  in 
the  defmdants  title  to  the  121  acres.  This, 
as  we  understand  It,  was  the  view  taken 
by  the  circuit  Judge.  But,  inasmuch  as 
there  was  a  Judgment  obtained  prior  to 
the  partition  by  theQiarlotte  bank  against 
three  of  the  parties  oititled  to  an  nndivld- 
ed  Interest  in  the  670  acres,  of  which  tbe  131 
acres  nowtn dispute  was  a  part,itl8necem 
saryto  inquire  what  was  tbe  effect  of  that 
Judgment  and  the  sale  thereunder  after 
tbe  partition  was  effected.  It  is  quite 
dsar  that,  as  nether  the  Charlotte  bank 
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nor  the  plaintiff  herein  were  pailieB  to  the 
case  of  MelUchamp  v.  MeUlchamp,  snpra, 
they  could  not  be  affected  by  any  proceed- 
In^rs  therein,  except  as  will  be  stated  pres- 
ently. It  Is  also  well  settled  that,  while  a 
Jndvmeot  against  one  of  several  tenants  In 
common  In  a  tract  of  land  Is  a  Hen  on  the 
undivided  Interest  of  the  Indgment  debtor, 
which  may  be  enforced  by  a  sale  of  such 
undivided  interest,  the  effect  of  which  Isto 
pat  the  purchaser  in  the  position  of  as- 
aifcnee  of  snch  interest,  yet  the  lien  of  the 
Judgment  Is  sabordlnate  to  the  right  oftiie 
other  tenants  In  common  to  demand  par- 
titton.  which,  when  made,  traaufers  the 
Hen  to  the  share  of  the  Judgment  debtor 
when  awertatned  by  a  partition  in  kind, 
or  to  his  share  of  the  proceeds  of  the  sale 
when  a  sale  is  ordered  for  partition ;  and 
this  is  so  whether  the  JndKtnent  creditor  Is 
a  party  to  the  proceedings  for  partition 
or  not.  Riley  v.  Oalnes.  14  S.  C.  454,  and, 
the  casea  therein  cited.  From  this  It  fol- 
lom  that  the  lien  of  the  Judgment  of  the 
Charlotte  bank  apon  the  undivided  intw- 
eet  of  the  three  Mobleya  bi  the  S70  acres 
which  had  not  previously  been  sold  was 
displaced  bytbepartitlon proceedings,  and 
concentrated  upon  their  indlTldual  shares 
as  ascertained  by  such  proceedings,  and 
followed  the  same  into  the  hands  of  their 
assignees,  the  defendants  ber^;  and,  as 
the  ISL  acres  now  in  dispute  vren  thus  as- 
certained to  be  A  part  of  their  Individual 
shares,  when  the  same  were  allotted  to 
tAe  defendants  as  tb^r  assignee  they  took 
the  land  subject  to  such  lien,  and  when  It 
was  sold  to  enforce  the  same  the  purchas- 
er, the  plaintiff  herein,  took  a  good  title. 
This  view  might  lead  to  the  conclusion 
that  the  plaintiff  was  entitled  to  recover 
tbe  whole  of  tiie  Uukd,  Instead  of  only 
three-ninths  thereof ;  but,  as  the  Jury  were 
Instructed  otherwise,  to  which  no  excep- 
tion was  taken  by  the  plaintiff,  and  as 
Judgment  had  been  entered  to  that  effect. 
It  seems  too  late  now  to  consider  the  ques- 
tlOD,  as  it  would  be  a  purely  speculative 
Inquiry  to  do  so. 

The  defendants,  however,  insist  that,  in- 
asmuch as  80  acres  have  been  taken  out  nf 
the  8,301  acres  for  the  homestead  of  Marion 
R.  Mobley,  whose  undivided  Interest  there- 
in he  had  bought,  and  inasmuch  as  the 
attempt  to  compensate  them  therefor  by 
allotting  to  them  the  121  acres  in  dispute 
will  be  defeated  by  the  plaintiff's  recovery 
herdn.that  they  are  entitled  to  compensa- 
tion in  some  other  way,  upon  the  principle 
cited  from  1  Washb.  Keal  Prop.  *482,  that, 
"where  partition  has  been  made  bylaw, 
each  partltloner  become  a  warrantor  to 
all  the  others,  to  the  extent  of  his  share, 
so  long  as  the  privity  of  estate  continues 
between  them.^  Bat  the  same  writer  says 
In  the  very  next  paragraph:  "This  rigbt 
does  not  extend  to  the  alienee  of  one  of 
these  tenants,  laecaase  by  such  alienation 
the  privity  of  estate  between  them  aod  the 
bolder  of  fala share  is  destroyed.*'  Now. 
nnqneetlonably,  when  the  plaintiff  bought 
the  biterests  of  the  three  Mobleys  at  the 
sheriff's  sale  he  became  their  alienee,  and 
the  qualification  above  stated  would  ap- 

Bly.   Even  if  It  shoald  be  admitted  that 
tbe  defendants,  upon  eviction,  from  the 
land  now  In  dlspate,  would,  under  the 


principle  above  stated,  be  entitled  to  re- 
course upon  the  other  "partltloners,"  as 
they  are  there  called,  which  we  are  not  to 
be  understood  as  saying,  or  even  intimat- 
ing, yet  we  do  not  see  how  that  coold 
affect  the  question  of  the  pi  alntlfTs  rigbt 
to  recover.  He  was  not  one  of  the"  peti- 
tioners, "  and  had  nothing  whatever  to  do 
with  those  proceedings.  We  ma^  aM, 
however,  that,  inaamuch  as  the  Judgmoit 
of  the  Charlotte  bauk  was  of  record  when 
the  partition  was  made,  the  defradanti 
must  be  presumed  to  have  known  that  a 
portion  of  tbe  land  assigned  to  tb&n  on 
the  partition  was  covered  by  tbe  lien  of 
that  Judgment.  It  must  be  ronembered 
that  before  the  partition  was  made  it  had 
been  adjudged  that  tbe  futile  attempt  to 
assign  homesteads  wcua  a  mere  nnUlty: 
and,  knowing  this,  th^  must  be  regfarded 
as  also  knowlngthat  theirpnrchase  of  tbe 
undivided  interests  of  the  three  Mobleys 
in  the  8,201  acres  was  subject  to  the  home- 
stead dalms  of  fhoM  three  partlss,  and 
when  Vikvy  consented  to  tbe  confirmation 
of  the  return  of  the  commissioners  In  par- 
tition. In  which  80  acres  had  been  taken 
out  of  the  8.201  acres  as  the  homestead  of 
Marion  R.  Mobley,  aod  tbe  121  acres  as- 
signed to  them  as  a  substitute  ttierefor, 
upon  which  they  knew  a  lien  rested,  they 
certainly  have  no  cause  of  complaint 
against  the  plaintiff  or  any  one  eiss  wfafio 
th^  lose  by  the  enforcement  of  such  HeD. 

The  position  taken  In  the  first  tasue, 
as  presented  byconnselforappellantln  this 
argument  here,  that  Marion  R.  Mobley 
was  entitled  to  a  homestead  exemption  in 
the  121  acres  now  in  dispute,  and  tiie  con- 
sequences claimed  to  flow  from  such  posi- 
tion, rest  upon  tbe  unfounded  assumptkm 
that  there  was  some  force  and  vitality  In 
the  premature  and  futile  attempt  to  as> 
sign  homestsads  before  the  partition  was 
made,  which,  as  we  have  seen,  cannot  be 
sustained.  Shewasonlyentltled  to  home- 
stead In  whatever  ■  portion  of  the  land 
should  be  ascertained  to  be  her  share  by 
the  partition;  and,  as  it  was  there  ascer- 
tained that  her  right  of  homestead  was  in 
the  80  acres  assigned  to  heat  as  sncb.  it 
cannot  be  said  that  she  Is  now,  or  ever 
was,  entitled  to  horaostead  In  any  other 
part  of  the  land.  The  Judgment  of  this 
court  Is  that  the  Indgm«it<^  the  dienit 
court  be  affirmed. 

SiHPSON  and  McGowan,  JJ.,  e<Hieor. 


HARnnf  V.  Clark. 

(Supreme  Court  qT  (South  CaroMna.  AatU, 
MM.) 

Subrooatiok— GovsHAire  or  Wijuuxn. 

1.  A  judgment  debtw  oosTeyed  lead  to  Us 
vendee,  living  enougb  of  ttie  pnrotLase  prioe  with 
the  vendee  to  pay  UieJodgmeDt.  The  vendee  iSdled 
to  do  this,  but  oonveyM  to  a  third  party,  who 
sold  the  land  under  a  geoeral  warrsuty,  and  aftaiw 
wards  vtdnntarlbr  pala  the  judgment  to  protaot  Us 
warranty.  Beta,  that  he  was  not  mbrogatod  ts 
the  right  of  the  Judgment  creditor  to  ntocesa 
against  the  estate  of  the  Judgment  debtor.' 

2.  In  such  case,  where,  in  a  anit  to  manhal  tbs 
assets  of  the  deceased  debtor,  a  decree  was  Biada 
applying  certain  f  u  nds  in  the  hand  s  of  tbe  admlnla- 
trator  to  the  payment  of  the  judgment,  but  no 
money  was  actdally  paid  thecsuider,  pss  wi» 
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warranted  tbe  Utie  to  lands  upon  which  such  JudS' 
ment  wm  s  lien,  wltli  oonstrnctive  notice  cv  toe 
judgment,  and  afterwards.  In  order  to  protect  his 
gnntee,  voluntitrilv  ^d  uie  Judgment,  eannot  be 
aabrogatad  to  the  righto  of  tbe  jwgment  laadltor 
ander  such  decree. ' 

&  W^re  a  jndgioant  debtor  oonv^od,  with  a 
oonnant  of  warrsatT,  certain  lands  upon  which 
the  jodfcment  was  a  lien,  and  received  in  payment 
notes  secured  hy  a  mortgage  of  such  lands,  and  aft- 
erwards, in  ooDSiderauon  of  the  asaumptloD  of 
the  jndfqneDt  debt  by  the  vendee,  surrendered  to 
him  such  notes  to  the  value  of  the  Judgment  and 
eanceled  the  mortgage,  said  covenant  of  warranty 
waa  thereby  redeemed  as  to  a  subsequent  pur- 
chaser with  notioe  of  said  transaction. 

4.  It  was  Dot  error  to  hold  that  the  purchaser 
was  put  upon  inquinr*  and  was  chargeable  with  qo- 
tioe  of  s^d  transaction,  (which  mauiiy  would  have 
disclosed,)  when,  In  addition  to  the  net  of  an  ex- 
isting record  of  the  Judgment,  and  of  tbe  mortgage 
and  Its  oanoeUation,  it  appeared  that  said  our- 
cbaser,  on  inquirlogt  was  told  by  one  of  bis  vendors 
that  he  thought  a  good  title  would  be  secured,  and 
the  only  otond  was  tha  Ju^pn^t;  that  tb^  bad 
attempted  to  ealoroe  that  ui  the  courts,  ana  had 
failed. 

5.  Where,  In  a  suit  to  which  the  plaintiff  here- 
in was  not  a  inr^.  the  court,  while  stating  the 
facto  preparatorr  to  deciding  tbe  question  iu- 
TOlved,  mentioaed  an  ImmatenaL  matter  as  being 
a  fact,  there  was  no  adjudication  as  to  suob  mat- 
ter that  would  preclude  a  contrat?  finding  herein. 

e.  Where,  under  Code  Civil  Proc.  B.C.I  IS8, 
legal  and  equitable  causes  of  action  are  Joined,  but 
both  parties  treat  the  case  as  an  equitable  one,  and 
tbe  matters  of  fact  are  dtiiermiDed  by  tbe  oonrt 
witliout  a  jury,  tbe  anprsme  oonrt  wUl  not  dedlne 
to  reriew  such  questions  at  fact. 

7.  Pointo  not  raised  below  will  not  be  eon- 
aidez^d,  unless  notice  baa  been  served  that  they 
will  be  relied  on  here. 

Appeal  from  common  pleas  clrcnltconrt, 
Bichland  county ;  Pkebslet,  Judge. 

Action  brought  by  W.  Holmes  Hardin 
against  W.A.Clark,  as  administrator  of 0. 
I>.  Melton,  deceased,  praying  damages  for 
breach  of  covenant  ol  warranty,  and  that 
he  be  subrogated  to  the  rlgbts  of  the  bold- 
er of  a  Judgment  obtained  against  C.  D. 
Melton  by  bjamnel  Wright.  Plaintiff  ap- 
peals. 

S.  P.  HamiftoD,  tor  appellant.  J.  D, 
Pope  and  J.  8*  MnlleB,  tor  respondent. 

HcIVBH,  J.  On  the  25tb  November,  1897, 
defendant's  intestate,  C.  D.  Melton,  sold 
and  conveyed,  with  full  warranty,  to  bis 
brother,  C.  W.  Melton,  certain  real  estate 
Id  the  eonnty  of  Chester  for  the  sum  of 
000;  tbe  purchaser  giving  his  notes,  paya- 
ble in  one,  two,  three,  and  (our  years,  se 
cured  by  a  mortgage  of  the  premises.  On 
tbe  maturity  of  the  last  one  of  the  notes, 
an  arrangement  was  made  between  C.  D. 
and  G.  W.  Melton  whereby  Q.  W.  Melton 
aaflumedtbe  payment  of  certain  JudKments 
aacalnst  C.  D.  Melton,  among  which  was 
one  wblcli,  lor  conrenioice  in  tills  illscua- 
rion,  will  be  deiedgnated  as  tbe  "  Wright  J  udg- 
ment,''which,haTingbeen  obtained  before 
the  sale  to  O.  W.  Melton,  were  Hens  on 
the  property,  and  thereupon  thesald  notes 
were  surrendered  to  Q.  W.  Melton,  and 
the  mortgage  canceled.  It  seems  that  Q. 
W.  Melton  satisfied  all  of  the  Judgments 
except  the  Wright  Judgment,  and  on  tiie 
28th  of  August,  1876.  conveyed  the  proper- 
ty by  a  voluntary  ^Ad  to  certain  troetees 


>  See  BOla  at  end  of  osse. 
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for  tbe  benefit  of  his  wife  and  children ; 
and  these  truateeB,  In  January,  1880,  con- 
veyed the  same,  without  warranty,  to  the 

{ilatntlff  herein,  who  afterwards,  in  April, 
S81,  conveyed  tbe  property  to  one  James 
C.  Hardin,  with  full  warranty.  The  es- 
tate of  C.  D.  Melton  proving  to  be  insolv- 
ent, the  defendant  herein,  as  hie  admin- 
Istrator,  some  time  In  187K  or  1879  com- 
menced an  action  to  marshal  the  assets, 
call  in  creditors,  etc. ;  and  under  this  ac- 
tion It  was  adjudged,  after  considerable 
contest,  that  thR  Wright  Judgment  was  a 
valid  judgment,  and,  as  such,  entitled  to 
rank  first  In  the  administration  of  the  as- 
sets, (see  Clark  T.  Melton,  19  S.  C.  498;) 
and  upon  a  subsequent  accounting  In  that 
action  tbe  master  reported  a  balance  in 
the  hands  of  tbe  administrator  of  some- 
thing over  f4,000,  which  report  was  con- 
firmed on  the  20th  of  April,  1886,  "so  tar  as 
the  rights  and  Interesta  of  the  Judgment 
creditor,  Dr.  Samuel  Wright's  estate  Is  con- 
cerned. "  After  the  validity  of  the  Wright 
Judgmenthad  thus  been  established,  tbe  de- 
fendant herein  commenced  an  action  for 
the  purpose  of  requiring  tbe  holder  of  the 
Wright  Judgment  to  enforce  the  same 
against  the  Cheater  property,  upon  the 
ground,  among  other  things,  that  as  that 
Judgmeatwaa  a  Hen  on  theChesterproper- 
ty,  while  the  otiier  judgment  against  Cf.  U. 
Melton  bad  no  such  lien,  the  holder  thereof 
should  first  be  required  to  seek  payment  ont 
of  the  Chester  property,  leaving  the  assets 
of  C.  D.  Melton's  estate  to  be  applied  to 
the  Junior  Judgments,  under  the  doctrine 
knownas  the'Vrwo-FundDoctrlne."  The 
court,  however,  while  fully  recogntxing 
tbe  doctrioe  Invoked,  declined  to  apply  It 
under  the  peculiar  circnmstanceB  of  that 
case,  as  it  would  probably  Involve  the 
holder  of  the  Wright  Judgment  In  tedious 
and  expensive   litigation,  but  without 

f>rejudlce  to  any  right  which  the  parties 
nterested  might  have  to  be  subrogated 
to  the  rightwhich  theholder  of  the  Wright 
Judgment  might  have  to  enforce  tlw  same 
against  tbe  Cnester  property.  See  Clark 
T.  Wright.  24  S.  G.  526.  Soon  after  this 
decision  was  rendered,  to-wlt,  on  the  13th 
of  July,  1886,  Mary  B.  Melton,  the  widow 
of  C.  D.  Melton,  who  had  previously  bought 
up  some  If  not  all,  of  the  Junior  Judgments 
against  her  husband,  bought  the  Wright 
Judgment;  and, the samebavlng been  duly 
ajBsigned  to  her,  the  sheriff,  under  her  In- 
structions, levied  on  the  Chester  i>roperty, 
then  in  tbe  possession  of  James  C.  Hardin, 
under  said  Wright  Judgment.  Thereupon 
James  C.  Hardin  commenced  an  action 
(to  which  however,  the  plaintiff  herein 
was  not  a  party)  to  enjoin  tbe  sale,  upon 
the  grounds,  among  others,  that  the 
Wright  Judgment  never  waa  a  Hen  on  the 
premises,  and  that  plaintiff  was  a  bona 
tide  purchaser  without  notice;  but  this 
court  held  that  neither  of  these  grounds 
could  be  sustained,  and  hence  the  tempo- 
rary Injunction  was  dlssolTed,  as  we  sup- 
pose.  After  tlila  decision  was  rendered, 
the  plaintiff,  before  the  property  waasold, 
and  of  course  before  bis  covoiantee  was 
evicted,  voluntarily  paid  tbe  Wrigbt  Judg- 
ment, because,  as  he  says,  be  was  "non- 
fled  by  James  C.  Hardin  that  be  did  not 
intend  to  pay  off  %bXA  Incumbrance,  or  to 
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purchafie  the  property,  if  sold,  but  that 
he  looked  to  the  plalntllt  to  Indemnity  him 
nnder  hla  eorenant  o!  warranty  to  the  full 
amount  of  96,000,  [the  amount  for  which 
^aintitr  had  sold  the  property  to  J.  0. 
Hardin;]  and  the  plaintiff,  having  no  de- 
fense OQhls  covenant  of  waminty  agalnut 
the  claim  of  the  said  James  C.  Hardin," 
paid  up  the  iudgment,  as  aforesaid,  then 
amounting  to  the  sum  of  $4,994.10.  Soon 
after  thus  paying  the  Wright  Judgment, 
theplalntiff  commenced  this  action,  where- 
by he  demanded  Judgment— J^rat,  for 
damages  by  reason  of  the  breach  of  the 
covenant  of  -warranty  contained  In  the 
deed  of  the  25th  ol  November,  1871,  from  C. 
D.  Melton  to  George  W.  Melton;  aecoad, 
that  the  plaintiff  be  subrogated  to  all  the 
rights  ol  the  holder  of  the  Wright  Judg- 
ment acquired  bytheorder  of  20t:h  of  April, 
18S6,  the  effect  of  which,  it  is  claimed,  was 
to  adjudge  that  the  assets  of  the  intes- 
tate's estate.in  the  hands  of  the  defendant 
as  administrator,  should  first  be  applied 
to  the  payment  of  the  Wright  Judgment. 
The  defendant,  by  his  answer,  set  up  va- 
rious defenses,  none  of  which  need  be  stat- 
ed, except  such  as  was  considered  by  the 
circuit  judge. 

The  case  was  heard  by  his  honor,  Judge 
Frksblet,  who  rendered  his  decree,  finding, 
as  matter  of  fact,  that  **  all  the  parties 
had  notice  of  the  said  judgment  [referring 
to  the  Wright  judgment]  by  the  record 
thereof,  and  James  C.  Hardin  had  special 
notice  thereof  before  they  paid  the  pur- 
chase money.  They  also  had  notice  that 
George  W.  Melton  had  assumed  payment 
of  the  said  Judgment  when  his  notes  and 
mortgages  for  the  purchase  money  of  said 
land  were  surrendered  to  him,  and  that 
enough  of  the  purchase  money  due  by  him 
had  been  left  In  his  hands  to  pay  the  said 
judgment. "  He  therefore  held  **  that  C.  D. 
Melton,  by  surrender  to  Geo.  W.  Melton 
of  his  notes  and  mortgage  for  the  pur- 
chase money  of  said  land,  thereby  placed 
in  his  hands  funds  to  pay  the  said  Judg- 
ment, and  thereby  redeemed  C.  D.  Melton^s 
safdcovenant  of  warranty.  I  furtherhold 
that  plaintiff,  who  had  sufficient  notice  of 
said  transaction,  has  no  higher  equity  in 
said  covenant  ol  warranty  than  George  W. 
Melton  had.  He  failed  to  apply  to  said 
judgment  the  money  which  had  been  al- 
lowed him  out  of  his  own  notes  and  mort- 
gage. That  was  his  own  default;  and 
plaintiff,  who  had  notice  thereof,  can  have 
no  higher  equity  than  G.  W.  Sfelton  had.  ** 
A<»ordlngly,  judgment  was  rendered  dis- 
missing the  complaint,  without  costs. 
From  this  judgment  plaintiff  appeals  upon 
the  several  grounds  set  out  in  the  record, 
which  make,  substantially,  the  following 
questions:  (1)  Whether  there  waserrorln 
finding,  as  matter  of  fact,  that  plaintiff 
had  notice,  not  only  of  the  Wright  Judg- 
ment, but  also  ol  the  arrangement  be- 
tween C.  D.  Melton  and  George  W,  Melton 
whereby  the  latter  assumed  the  payment 
of  the  same;  (2)  whether  the  fact  of  such 
notice  would  defeat  plaintiff's  right  of  re- 
covery on  the  covenant  of  warranty;  (8) 
whether  there  was  error  on  the  part  of  the 
circuit  Judge  In  omitting  to  consider  the 
<lueet1on  of  the  right  of  anbrogatlon 
claimed  by  plaintiff;  (4)  whether  plaintiff 


was  entitled  to  the  right  of  snbroa^tlon 
without  regard  to  his  right  to  recover  on 
the  covenant  of  warranty. 

We  propose  to  consider  these  questions 
in  their  Inverse  order.  It  will  be  observed 
that  the  circuit  judge  says  nothing  In  hts 
decree  (all  of  which  has  been  coined  above, 
racept  the  statement  of  facts)  In  regard 
to  the  claim  of  subrogation.  This  waa 
probably  for  the  reason  that.  In  his  opin- 
ion, there  could  be  no  right  of  subrogation 
until  the  claim  for  damages  for  the  breach 
of  the  covenant  of  warranty  had  been  es- 
tablished. But  It  Is  contended  that  appel- 
lant la  entitled  to  the  right  of  anbrogatlon 
withont  regard  to  his  right  to  recover  on 
the  covenant  of  warranty;  and,  If  thte 
position  can  be  maintained,  then  It  would 
have  been  error  on  thepartof  Judge  Press- 
let  not  to  consider  the  question  of  subro- 
gation, for  it  was  expressly  made  in  the 
complaint,  and,  no  doubt,  ai^ed  on  cir- 
cuit. If,  however,  such  position  cannot  t>e 
maintained,  then  there  was  no  error  in 
omitting  to  consider  it,  after  It  had  been 
determined  that  plaintiff  could  not  recover 
on  the  covenant  of  warranty.  It  is  very 
clear  from  the  undisputed  facts  of  the  case 
that  the  whole  amount  of  the  purchase 
money  of  the  Chester  property  was  never 
paid.^ther  to  C.  D.  Melton  in  his  life-time, 
or  his  administrator  since  his  death,  but 
that,  on  the  contrary,  so  much  thereof  as 
was  necessary  topay  theWright  Judgment 
was  reserved  in  the  hands  of  George  W. 
Melton  for  the  purpose  of  paying  that 
judgment,  under  an  express  agreement  to 
that  effect  between  C.  D.  Melton,  the  orig- 
inal vendor,  and  George  W.  Melton,  the 
ori^nal  vendee;  and  therefore,  as  it  seems 
to  us,  upon  the  plainest  principles  of  equity 
and  justice,  the  estate  of  C.  D.  Melton 
should  not  be  subjected  to  the  payment  of 
such  judgment  until  the  fund  which  be  had 

Erovlded  for  the  purpose  had  been  ex- 
austed.  When  George W.  Melton  received 
title  for  the  Chester  property,  he  took  It 
burdened  with  an  obligation  to  pay  that 
Judgment;  and  therefore  neither  he,  nor 
any  one  claiming  under  him,  woold  have 
any  equity  to  throw  the  Wright  judgment 
on  C.  D. Melton  or  his  eetate,eitherdlrectly 
or  by  subrogation,  to  the  relief  of  the 
Chester  property,  {or  which  C.  D.  Melton 
never  was  fully  paid,  for  the  very  reason 
that  enough  of  the  purchase  money  was 
left  unpaid  for  the  express  purpose  of  sat- 
isfying that  Judgment  thwewlth.  On  the 
contrary,  It  would  seem  that,  if  there  wae 
any  equity  in  the  matter,  it  would  be  in 
favor  of  C.  D.  Melton,  or,  his  estate  being 
Insolvent,  in  favnr  of  his  Junior  Judgment 
creditors;  not  simply  because  all  of  the 
purchase  money  had  not  been  paid,  (tor 
the  vendor's  lien  Is  not  recognized  here, ) 
but  because  a  sufficient  portion  of  It  had 
been  left  in  the  hands  of  his  v«idee  for  the 
express  purpose  of  payingthe  Wright  Judg- 
ment. While,  therefore,  C.  D.  Melton, 
when  he  conveyed  the  Chester  property  to 
George  W.  Melton,  no  longer  had  anyl^al 
Interest  In  or  lien  upon  that  property,  yet 
aa  a  portion  of  his  money,  to  the  extent  of 
the  unpaid  portion  of  the  purchase  money, 
was  still  in  that  property,  he  would  have 
an  equity  to  require  that  bis  monMr  thns 
left  in  the  handset  the  purchaser  for  the 
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parpoae  of  paying  tlie  Wright  Judgment 
should  first  be  applied  to  that  purpose  to 
the  relief  of  hlB  other  aasetB.  Now,  vbether 
thl8  equity  tollo-wed  the  land  after  It  was 
conveyed  to  third  pereons,  or  remained 
only  against  the  assets  ol  his  Immediate 
vendee.  Is  not  a  matter  which  we  cnn  now 
consider,  as  the  proper  partlesfur  thatpur- 
pose  are  not  now  before  us.  Our  purpose 
is  simply  to  show  that,  II  there  was  any 
right  of  snbrogatlon,  It  was  In  C.  D.  Mel- 
ton or  hlB  estate,  and  not  In  the  plaintiff 
or  any  one  else.  It  Is  true  that  In  the  case 
ol  Clark  t.  Wright,  snpra,  this  court  dfr- 
clliied  to  require  the  holder  of  the  Wright 
Judgmrat  to  proceed  against  the  Chester 
property  to  the  relief  of  the  estate  of  C.  D. 
Melton,  under  the  equity  arising  from  what 
Is  called  the  "Two-Fund  Doctrine;"  but 
this  was  solely  on  the  ground,  not  that 
such  equity  was  not  recognised,  but  because 
It  would  Inrolre  the  Judgment  creditor, 
probably,  In  tedious  and  expensive  litiga- 
tion, and  expressly  reserved  any  rights 
which theestate  of  C.D.Melton  mlghtbave 
to  be  subrogated  to  the  rlghtof  the  holder 
of  the  Wrlghtjudgmenttoentorceherjudg- 
ment  ayalnat  the  Chester  property. 

It  Is  urged,  however,  that  after  the 
Wi1i;hc  lodgment  bad  been  adjudged  valid 
In  the  case  of  Clark  v.  Melton,  supra,  upon 
an  accounting  by  the  defendant  as  adroln- 
iatvator  of  C.  D.  Melton,  It  was  ascer- 
tained that  he  had,  or  rather  ought  to 
have,  in  his  hands,  a  balance  of  over  (4,< 
500  belonging  to  said  estate ;  and  that  by 
the  order  of  20th  of  April,  1885,  confirming 
the  report  of  themaster,such  balance  was 
made  applicable  to  the  payment  of  the 
Wright  Judgment,  and  was  a  decree  to 
that  effect,  to  the  benefit  of  which  the 
plaintiff  Is  entitled  to  be  subrogated,  by 
reason  of  his  having  paid  this  snm  tibtus 
adjudged  to  be  due  by  the  estate  of  C.  D. 
Melton.  It  will  be  observed,  however, 
that  the  maater.ln  his  report,  which  la  set 
oatln  the  "case,"  does  not  recommend  that 
such  balance  shall  be  applied  to  the  pay- 
ment of  the  Wright  Judgment,  but  he  sim- 
ply finds  that  amount  to  be  the  balance 
which  should  beln  the  hands  of  the  admin- 
istrator; and  the  order  of  confirmation, 
the  terms  of  which,  as  set  out  above,  are 
somewhat  peculiar,  does  not,  in  terms,  di- 
rect any  such  application.  But  waiving 
this,  andassumlngtbat  tfalsorderamonnt- 
ed  to  a  formal  decree  In  favor  of  the  hold- 
er of  the  Wright  Judgment,  we  do  not  see 
how  this  can  affect  the  question  of  enbro- 
gation.  It  must  be  conceded  that  the 
holder  of  the  Wright  Judgment  had  the 
legal  right  to  enforce  the  same,  either 
against  the  Chester  property,  or  against 
the  asseta  of  C.  D.  Melton's  estate  In  the 
hands  of  the  administrator,  as  might  be 
preferred ;  and  when  the  assignee  of  that 
judgment,  Mary  B.  Melton,  elected  to  pro- 
ceed against  the  Chester  property,  we  do 
not  see  how  the  fact  that  she  might,  if  so 
minded,  have  enforced  the  so-called  decree 
of  20th  April,  1886,  against  the  estate  of  C. 
D. Melton, could  affect  the  question  of  sub- 
rogation, which  depends  upon  the  equities 
of  the  parties,  which  have  already  been 
considered.  But,  again,  suppose  C.  D. 
Melton  bad  made  no  covenant  of  warran- 
ty, but,  relying  tfmply  upon  the  promise 
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of  his  brother,  Qeorge  W,  Melton,  to  satis- 
fy the  Wright  Judgment,  had  allowed  him 
to  retain  such  portion  of  the  purchasa 
money  as  would  be  snffldent  for  that  pnr^ 
pose,  could  it  for  a  moment  be  contended 
that  the  payment  of  the  Wright  Judgment 
by  any  subseqnent  purchaser  from  George 
W.  Melton  would  entitle  such  purchaser 
to  besubrogated  to  the  right  of  tbe  holder 
of  the  Jndgment  to  enforce  payment  thereof 
from  the  Mtateof  C.D.Melton?  Surely 
not,  for  the  practical  efteotwould  be  to  r»* 
quire  the  estate  of  C.  D.  Melton  to  pay  the 
amount  of  tiie  Judgment  twicfr— i^Vrst,  to 
his  immediate  alienee;  and,  secoDd,  to  the 
subsequent  purchaser  who  had  bought 
the  property  with  at  least  constructive 
notice,  arising  from  the  record  of  the  Judg- 
ment, that  the  property  was  covered  by  a 
Hen,  and.  as  matter  of  tact.  In  this  case 
with  actual  knowledge  of  the  existence  of 
the  Judgment,  which,  however,  he  sup- 
posed—erroneously, as  the  event  proved— 
was  not  alien  on  the  property.  It  seems  to 
us  very  clear  that  until  the  plaintiff  has 
established  his  right  to  recover  for  the 
breach  of  warranty  his  elaim  of  subroga- 
tion cannot  be  sustained.  Whether  he 
could  maintain  such  claim  even  altn*  bis 
right  to  recover  tor  the  breach  f>t  the  war- 
ranty has  been  established,  Is  not  a  ques- 
tion presented  In  this  case,  and  has  not, 
therefore,  been  considered.  It  follows, 
therefore,  that  there  was  no  error  on  the 
part  of  Judge  Presslby  in  not  consider* 
Ing  tbe  question  of  subrogation,  after  he 
had  reached  tbe  conclusion  that  the  plain- 
tiff could  not  recover  for  the  breach  of 
warranty:  and  this  disposes  of  the  third 
and  fourth  questions  presented  by  the 
grounds  of  appeal. 

As  to  the  second  question,  It  seems  to  us 
too  plain  for  argument  that  if  the  plaintiff 
had  notice  of  the  agreement  by  George  W. 
Melton  to  pay  the  Wright  Judgment,  and 
that  a  Bufnclent  portion  of  tkM  purchase 
money  was  retained  In  his  hands  for  that 

eurpose,  he  could  not  recover  for  the 
reach  of  the  warranty  occasioned  by  the 
enforcement  of  the  Wright  Jndgment.  In 
such  a  case  the  plaintiff  would  unquestion- 
ably stand  precisely  In  the  shoes  of  George 
W.  Melton;  and  surely  It  could  not  for  a 
moment  be  contended  that  George  W.  Mel- 
ton could  recover  tor  a  breach  o(  a  war- 
ranty occasioned  by  his  own  default.  By 
this  arrangement  between  C.  D.  and 
George  W .  Melton,  the  former  redeemed  his 
covenant  of  warranty  to  the  latter  as  ef- 
fectually as  if  he  had  paid  up  the  Wright 
Judgment;  and  if  the  latter  diverted  the 
funds  furnished  him  fortbepurposeot  pay* 
ing  the  Wright  Judgment  from  that  pur^ 
pose,  and  applied  them  to  his  own  use,  he 
certainly  coald  not  take  advantage  of  his 
own  wrong,  and  hold  the  estate  of  C.  D. 
Melton  liable  for  any  loss  Incnrred  by  rea- 
son of  his  failure  to  apply  the  funds  in  ac- 
cordance with  the  agreement  by  which  he 
was  allowed  to  retain  a  portion  of  the 
purchase  money ;  and  one  who  claims  un- 
der him,  with  notice  of  these  facts,  wYmld 
occupy  thesameposition.  Knowing  these 
facts,  all  that  a  subsequent  purchaser 
would  have  to  do  in  order  to  protect  him- 
self would  be  to  require,  either  that  a  suffl- 
eient  portion  of  his  purchase  mpn^shotdd 
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be  applied  by  the  vendor  to  the  extinguish- 
ment of  the  outstandiDg  Hen,  or  that  he 
should  be  allowed  to  retain  in  hia  hands  a 
sufficient  portiiun  of  such  purchase  money  to 
protect  himself  against  such  lien;  and  such 
would  seem  to  be  the  plainest  dictates  of 
common  prudence.  It  is  very  manifest, 
however, thatall  parties,  attbat  time,act> 
ed  under  the  mistaken  belief,  as  the  event 
proved,  that  the  Wright  Judgment  was 
not  a  lien ;  and  they  must  all  take  the  con- 
sequences of  their  own  mUttakes. 

It  only  remains  to  consider  the  first 
question  presented  by  the  grounds  ot  ap- 

{)eal,  which  Is  nothing  bat  &  qaeetlon  ot 
act.  In  the  first  place.  It  seems  to  us  that 
an  action  to recoverdamagesfor  the  breach 
of  a  covenant  of  warranty  Is  a  law  case, 
pure  and  simple,  without  any  feaCnres  ol 
equitable  cognizance  whatever.  It  this 
view  be  correct,  then  It  is  quite  certain 
that,  in  a  case  ot  that  kind,  this  court  has 
no  Jurisdiction  to  review  any  finding  ot 
fact.  It  may  be  said,  however,  that  the 
case,  so  far  as  it  presented  a  claim  for  sub- 
rogation, was  equitable  In  Its  nature,  and 
hence  the  rule  above  stated  would  not  ap- 
ply. But,  as  we  hare  seen,  the  claim  of 
subrogation  dep«ided  upon  the  establish' 
ment  ol  the  right  to  recover  for  a  breach 
of  the  warranty,  which  was  a  purely  l^al 
demand.  Now,  while  it  may  be  true  that 
these  twoclalms— one  legal,  and  the  other 
equitable — might  be  projperly  united  in  the 
same  complaint,  under  the  provisions  of 
the  Code,  yet,  as  was  held  in  Adlckes  v. 
Lowry,  12  S.  C,  at  page  108,  **  at  the  trial, 
the  legal  and  the  equitable  Issues  mast  be 
dtstlDgntshed  and  deulded  by  the  court  in 
the  exercise  ot  Its  distinct  functions  as  a 
court  of  law  and  a  court  of  eqalty."  From 
this  Itwould  seem  to  follow  tbatthis  case. 
In  BO  far  as  it  sought  to  recover  damages 
for  the  breach  of  warraatr.  must  be  re- 
garded as  a  law  case,  and  subject  to  the 
rules  applicable  to  such  cajses;  and,  in  so 
tar  as  It  claimed  the  right  ot  subrogation, 
It  was  an  equity  case,  and  should  be  gov- 
erned by  the  rules  applicable  to  that  class 
of  cases.  Inasmuch,  however,  as  no  at- 
tention seems  to  have  been  paid  to  this 
distinction  In  the  court  below,  both  par- 
ties seeralngto  regard  it  as  an  equity  case, 
to  be  tried  by  the  court  without  a  Jury, 
we  will  not  decline  to  consider  the  ques- 
tion In  that  aspect.  But  In  equity  cases 
the  rule  to  wdl  settled  that  a  finding  of 
tact  In  ttie  court  below  will  not  be  dis- 
turbed by  this  court,  unless  It  is  without 
any  evidence  to  support  It,  or  is  manifest- 
ly against  the  weight  of  the  evidence.  It 
seems  to  us  that  the  testimony  clearly 
shows  that  the  plaintiff  not  only  had  con- 
structive notice  of  the  Wright  Judgment, 
arMng  from  the  record,  before  he  pur- 
chased, but  also,  before  he  had  paid  any 
part  ot  the  credit  portion  of  the  purchase 
money,— two- thirds, — he  had  actual  notice 
of  the  Judgment,  as  well  as  of  the  arrange- 
ment between  C.  D.  Melton  and  George  W. 
Melton  for  the  payment  thereof  by  the  lat- 
ter, which  unpaid  credit  portion  uf  the  pur- 
chase money  would  then  have  been  suffi- 
cient to  payoff  the  Wright  Judgment;  and 
yet.  In  the  face  ot  such  knowledge,  he  sdls 
the  property  to  James  O.  Hardin  at  a 
profit  <a  about  91*000,  giving  &  full  war- 
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ranty,  and  arranges  tor  the  settlement  of 
the  unpaid  portion  ot  the  purchase  money 
due  by  him  by  the  substitution  ot  J.  C. 
Hardin's .  notes  to  the  trnstees  therefor; 
both  he  and  J.  C.  Hardin  knowing,  at  the 
time,  that  the  Wright  Judgment  was  out- 
standing, and  that  George  W.  Melton,  un- 
der whom  he  claimed,  through  the  trus- 
tees, who  were  mere  volunteers,  had  as- 
sumed the  payment  of  that  Judgment.  It 
Is  very  clear,  from  the  testimony,  that  the 
plaintiff,  before  he  purchased,  having,  as 
must  be  assumed,  constructlTe  notice  of 
the  Wright  Judgment,  took  no  pains  to 
follow  up  such  notice  with  proper  inquiry: 
when,  if  it  had  been  done,  he  would  have 
learned  of  the  arrangement  for  the  pay- 
ment of  the  same  by  George  W.  Meltoo, 
which  arrangement  had  not  been  complied 
with  by  the  par^  whose  title  be  was  buy- 
ing. For  he  says  that  he  did  not  Investi- 
gate the  title,  but  relied  solely  on  the  as- 
surance ot  McLure,  one  of  the  traBteee.  who 
were  his  vendors,  that  the  title  was  good. 
If  he  had  examined  the  records,  as  pru- 
dence obviously  dictated,  especially  when 
be  was  buying  without  warranty,  he 
would  have  learned  the  true  state  of  the 
facts;  and  bemust  be  charged  with  notice 
ot  the  facts  which  he  could  thus  so  easily 
have  ascertained  by  Instituting  the  proper 
inquiries,  as  It  was  his  duty  to  do.  But, 
in  addition  to  this,  the  testimony  ot  .T.  j. 
McLure  tends  to  show  that  the  plaintin 
not  only  bad  constructive,  but  actual,  no- 
tice of  the  Wright  Judgment  before  be 
bought;  for  be  says  that,  when  the  prop- 
erty was  advertised  tor  sale  by  the  tnia* 
tees,  plaintiff  Inquired  ot  blm  whether  the 
purchaser  would  get  a  good  title,  whtn  he 
says :  "  I  replied  that  I  thought  that  good 
tlties  would  be  secured  by  the  purchaser. 
I  stated  to  him  that  the  only  cloud  that  I 
knew  of  ou  the  place  was  the  Judgment  of 
Mrs.  Wright ;  that  they  had  attempted  to 
enforce  that  in  the  courts,  and  had  tailed. " 
This  was  surely  enough  to  have  put  the 
plalDtiff  upon  inquiry ;  and  it  he  cbose  to 
rely  upon  the  opinion  ot  one  of  the  parties 
who  were  offering  the  placetor  sale,  rather 
than  to  prosecute  the  inquiry  thus  Invited, 
he  must  take  the  consequences.  There  can 
be  no  doubt  that  McLure,  us  well  as  all 
parties  conc^emed,  then  honestly  supposed 
that  the  Wright  Judgment  was  not  a  lien 
upon  the  premises;  but  that  cannot  aftect 
the  question  as  to  whether  the  plaintiff 
had  notice  of  Its  existence,  as  well  as  ot 
such  tacts  as  the  inquiry  suggested  by  such 
notice,  properly  prosecuted,  would  de- 
velop. 

It  Is  urged,  however,  that  In  the  case  ot 
Hardin  v.  Melton,  28S.  C.  38, 4  8.  E.  Rep.  805, 
9  S.  £.  Bep.  423,  both  the  circuit  Judge  and 
thiscoartfound,aB  matterof  fact,  that  the 
plaintiff  herein  had  no  notice  of  the  agree- 
ment between  C.  D.  and  George  Melton 
before  he  purchased  the  Chester  property ; 
and  hence  It  is  argued  that  Judge  Prehh- 
LKY  was  precluded  from  finding  otherwise 
in  this  case.  In  the  first  place,  it  does  not 
appear  that  the  present  pl^ntltt  was  n 
party  to  that  action,  and  ther^ore.  we 
do  not  see  how  he  can  be  affected  by.  or 
claim  any  benefit  from,  any  finding  of  tact 
Id  that  case.  But.  er^  If  he  had  been  a 
party  to  that  case,  It  to  very  clear  that 
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the  quefftlon  whether  the  present  plalntllf 
hnci  any  notice,  before  be  purchased,  of  the 
arrangemoit  between  G.  D.  and  George  W. 
Melton,  was  not  amaterial  Inquiry  In  that 
euHo.  Theobject  of  that  action  was  to  en- 
join the  assignee  of  the  Wrisfht  Judgment 
from  levying  on  the  Chetiter  broperty, 
apon  thesround  that  Jamea  C.  Hardin, 
tlie  plaintiff  therein,  was  a  purchaser  for 
TDliiable  consideration,  without  notice  of 
the  Judgment.  Xf  hedld  have  untlce  of  the 
Judgement,  as  this  court  held  he  did,  then 
ttie  action  coald  not  be  maintained,  wheth- 
er  he  bad  notice  of  the  agreement  between 
C.  D.  and  Gteorge  W.  Helton  or  not.  In- 
deed, all  that  is  said  abont  it  by  the  clr- 
CDit  Judge  la  that  In  malting  a  statement 
of  the  facts,  preparatory  to  a  determina- 
tion of  the  question  involved,  his  honor, 
Judge  Norton, says, In  speaklngoftbe  sale 
b.v  the  trustees  to  the  plaintiff  herein,  that 
the  land  was  sold,  without  warranty, "to 
W.  Holmes  Hardin,  who  had  notice  of  the 
Wright  Judgment,  bnt  not  of  the  agree- 
ment that  G.  W.  Melton  was  to  pay  It ; " 
and  all  that  this  court  had  to  say  upon 
the  subject  was  simply  by  way  of  i-ecltal 
of  Judge  NoHTON's  statement.  It  Is  very 
manifest  that  there  was  no  adjudication 
of  the  fact  that  plalntllf  had  no  notice  of 
the  agreement,  we  cannot  say  that  Judge 
PiiKSBLET  committed  any  such  error  in  his 
finding  of  fact  as  would  Justify  this  court, 
under  tlie  well-settled  rule,  in  disturbing 
such  finding. 

Counsel  for  respondent,  In  their  argu- 
ment here,  have  undertaken  to  sustain  tbe 
Judgment  bdow  upon  other  grounds ;  but 
as  It  does  not  appear  that  they  were  ei- 
ther considered  or  decided  by  the  circuit 
Judge,  and  no  notice  lias  been  given  that 
they  would  be  relied  on  here,  as  required 
hy  the  proper  practice,  we  have  not  felt  at 
Illwrty  to  consider  them.  The  judgment 
of  this  court  ts  that  thejudgmeotot  the 
circuit  court  be  affirmed. 

SiHpsoir,  G.  J.,  and  McGowan,  J.,  eon- 
ear. 

NOTE. 

ScsRoeATioK.  Where  two  persona  purchase 
land,  and  give  their  Joint  note  for  a  part  of  the 
price,  for  which  tbe  vendor  retalni  a  lien,  payment 
of  the  note  one  of  the  purchasers  does  not  dis- 
charKe  the  lien,  hot  sacn  payor  becomes  subro- 
gated thereto,  and  may  enforce  oootribution  from 
the  co-purchaser's  vendee.  Dowdy  v.  Blake,  <Ark.) 
fi  S.  W.  Rep.  897.  A  levying  creditor  who  pays  into 
court  for  the  mortgaoee,  the  amount  of  a  mortgage 
on  the  chattels  levted  on,  la  entiUed  to  subrogation 
to  the  mortgagee**  rights,  when  tbe  proper^  is 
thereafter  recovered  1^  MM  to  whom  the  execution 
debtor  had  sold  It  before  the  levy.  Magill  v.  Bank, 
<i:i.)  19  N.  E.  Rep.  395.  An  original  stockholder, 
who  is  compeUea  to  pay  calls  on  stock  after  he 
has  assigned  It,  la  entitled  to  be  subrogated  to  tbe 
rightsofthecompany  against  the  assignee,  on  clear 
proof  of  aooeptance  of  the  traoafer  ny  tbe  latter 
only.  Tripp  v.  Appleman,  85  Fed.  Rep,  19.  Une 
who  contracts  to  sell  land  subject  to  a  mortgage, 
but  afterwards  pays  the  same,  and  has  it  satisfied 
of  record,  is  entitled,  when  sued  for  specific  per- 
formance, to  he  subrogated  to  the  rights  of  the  mort- 
gagee.  Arnold  Oreen,  (N.  Y.)  28  N.  E.  Bep.  1. 
where  a  pnrdiaser  of  land,  ptii-suant  to  his  con- 
tract, pwa  a  lien  thereon,  and  tbe  contract  is  aban- 
doned, the  purobaser  is  entitled  to  be  substituted 
to  such  lien,  and  equity  keepa  it  lUlve  for  hia  in- 
deinoity,  though  he  took  no  asalgnment  thereof. 
James  v.  Burbridge,  (W.  Va.)  10  8.  B.  Rep.  896. 
A  banaflOe  pnrchiseratamortgagee'B  sale,  which 


proves  to  he  void,  is  entitled  to  be  subrogated  to 
the  mortgagee's  rights,  though  t^e  mortgMe  Is 
discharged  of  record.  Brewer  v.  Nash,  rR.  X.)  17 
Ati  Bep.  867.  An  administrator  who  charges  him- 
self with  the  price  of  land  sold,  belonging  to  the 
estate,  and  la  thereafter  discharged,  is  subrogated 
to  tbe  rights  of  tbe  estate  against  the  purchaser, 
on  the  latter'a  failure  to  pav  the  prloe,  and  has  a 
lien  on  the  land  therefor.  Parker  v.  Smith,  (Tex.) 
11  &W.  Rep.  909.  Subrogation  will  not  be  allowed 
when  there  arelntervenliig  rights  of  Innooentthtrd 
persons.  Gerdine  v.  Henage,  (Minn.)  48  K.  W. 
Rep.  91.  Respecting  the  general  application  of 
the  doctrine  of  subrogation,  see  note  to  Dowdy  v. 
Blake,  supra;  Tripp  v.  Appleman,  supra,  and  note; 
Hackensaok  Sav.  Bank  v.  R.  P.  Terhone  Maoafg 
Co.,  (N.  J.)  18  AtL  Rep.  165;  Lowe  y.  RawUns, 
(Oa.)  10  B.  B.  Rep.  a04. 


HocBEB  et  al.  T.  LrrHGOW  Manuf'g  Ck>. 
(Supreme  Court  of  Oeorgin.   Feb.  26, 1890.) 
Salv— Bbbach  ow  Wabbantt. 
Plaintiff  sold  defendants  a  car-load  of  ties 
under  a  warranty  as  to  oiuUty;  hot,  aa  they  ar- 
rived too  late,  they  were  neld  oy  defendants  for 
sale  on  plalntlfF's  accouuL   After  Belling  some, 
and  holding  tbe  balance  for  some  time,  having 
abundant  opportunity  to  ascertain  their  quali^, 
defendants  purohasea  what  were  Isft  at  a  radooBd 
price,  and  accepted  plaintUTs  dntft  in  p^menth 
Held  that,  in  a  suit  on  tbe  aoceptance^  defendants 
could  not  plead  failure  of  consfderatini  or  brMOh 
of  the  warrant  as  to  quality. 

Error  from  superior  conrt,  Houston 

county :  Gdstin,  Judge. 

The  Litbgow  Manufacturing  Company 
brought  to  Houston  county  court  Its  ac- 
tion of  complaint  against  Ed.  J.  Honser 
and  Jeff  D.  Houser,  late  partners  under  tbe 
name  of  Honaer  &  Houser,  as  acceptors  ol 
a  draft  for  f282.60,  drawn  by  Kennedy 
Bros.  In  favor  of  plaintiff,  dated  November 
9, 1882,  and  due  SO  days  later,  and  recov- 
ered Judgment  there,  July  21,  1S84.  An  ap- 
peal to  the  superior  court  was  taken ;  and 
there,  on  October  6,1884,  was  pleaded:  (Ij 
The  general  isRue.  (2)  Failure  of  consid- 
eration, for  that  the  plaintiff,  through  its 
agent,  sold  the  defendants  a  lot  of  cotton 
tws  under  a  guaranty  that  they  were  as 
good  as  the  Arrowtie,  and  not  pieced,  and 
defendants  bought  them  on  this  guaranty, 
paying  f282.50  cash,  and  accepting  the 
draft  sued  on,  but,  after  examining  the 
ties,  defendants  found  them  to  be  inferior, 
and  not  nearly  so  good  as  guarantied; 
and  the  cash  amount  paid  was  fully  their 
value  imder  the  contract,  and  defendant 
should  be  dlecharged  from  payment  of  the 
draft.  The  third  plea  was  stricken;  and 
the  fourth  was  that  when  defendants  con- 
tracted tor  the  ties  the  plalntlHcontracted 
to  sell  the  ties,  which  had  been  shipped 
the  year  before,  and  stored  In  deffindants* 
warehouse,  without  charging  freight,  but 
they  did  add  freight  to  the  amount  of  $86 
into  the  draft,  which  fact  defendants  did 
not  find  nut  until  after  the  draft  had  been 
returned;  and  there  should  be  a  credit  of 
that  amount  thereon,  even  If  the  ties  had 

E roved  as  guarantied.  On  October  5,1886, 
[rs.  Mary  Jj.  Houser,  as  administratrix 
of  E.  J.  Houser,  having  been  made  a  par- 
ty, pleaded  by  amendment  plene  tutmlnlS' 
travit;  asum  notsnfficlenttoBBtlsfy debts 
of  a  higher  nature agalnnt  theestate  being 
all  in  her  hands,  or  likely  to  be  so.  On 
the  tilat,  after  the  lntroduc'^i^^<^^l|^ 
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draft,  O.  M.  Honser,  book-keeper  for  Hoos- 
er  &  Hottser  in  1882,  HolUnahead,  who 
waa  with  that  firm  when  the  ties  in  qaee- 
tlon  came  to  them,  (September,  1881,)  and 
J.  D.  HouBer,  one  of  that  firm,  testified. 
In  brief,  as  follows:  The  ties  were  what  Is 
known  as  pieced  ties,  worth  leas  than  half 
^the  book-keeper  said  about  two-thlrda) 
as  much  as  flTst-ctaBStles.  More  like  than 
half  of  them  wereretumed  because  broken. 
A  few  were  sold  In  the  season  of  1881,  but 
they  came  too  late  to  sell  many.  Some  of 
them  were  returned  by  the  buyers.  The 
farmers  returned  a  larfce  quantity.  The 
entire  lot  lay  in  the  warehouse,  where 
they  could  be  seen  every  day,  and  they 
were  seen  by  defendants.  One  could  see 
at  a  glance  that  they  were  pieced  ties, 
and  not  first'Class,  whole  ties.  None  of 
them  were  suited  to  the  purpose  for  which 
they  were  intended,  on  account  of  being 
too  rotten.  Both  members  of  the  firm  of 
HoQser  &  Houser  knew  all  these  circum- 
stances In  the  fall  of  1881.  E.  J.  Honser 
purchased  the  ties.  J.  D.  Houser  did  not 
hear  the  contract,  and  did  not  specially 
examine  the  ties.  Knew  nothing  of  the 
contract  of  purchase.  He  testified  that 
the  first  draft, for  the  same  amount  as  the 
one  sued  on,  was  paid,  and  that  the  ties 
they  sold  In  the  fall  of  1881  wereon  account 
of  plaintlflt.  The  firm  bought  the  rest  the 
fall  thereafter.  The  j^aintiff  lntrodiu»d 
seven  letters  addressea  to  Kennedy  Bros., 
all  signed  "Houser  &  Houses,"  save  the 
last,  which  Is  signed:  *'£.  J.  Houser,  for- 
merly of  H.  A.  H. "  They  are  dated  Octo- 
ber 81, 1881,  August  15,  September  14,  No- 
vember 20  and  29, 1882,  and  January  9  and 
July  29,  1888.  The  first  Incloses  a  bill  for 
f76.71  for  freight  and  drayage  on  a  car-load 
of  ties,  and  says:  "We  saw  yr.  Mr.  Cook 
on  last  Friday,  and  he  anthoriied  us  to 
take  tilie  ties  In  store  and  sell  for  yr.  a/c. 
We  have  done  so,  and  think  we  can  sell  a 
good  many  of  them  before  the  season  is 
over,  and  would  have  been  glad  to  have 
had  the  ordersume  time  ago,  as  we  would 
have  by  this  time  retailed  a  good  many  of 
them  out.  We  draw  this  day  for  above, 
fbill  inclosed;)  and,  as  per  agreement,  Mr. 
G.  will  be  here  often,  and  will  pay  Mm  over 
all  money  for  ties  sold. "  The  second  let- 
ter states:  "We  wrote  you  some  ten  days 
ago  concerning  the  car-load  of  ties,  and 
have  heard  nothing  from  you.  We  pro- 
pose to  take  them  at  Mr.  Cook's  price,  1.45, 
payable  one-halt  on  Ist  Nov.  and  remain- 
der on  1st  Dec.  Please  let  us  bear  from 
you  at  once,  as  we  must  purchase  some- 
where immediately."  The  third  letter 
says:  "Inclosed  find  statement,  with  our 
notes  for  car-load  of  ties.  We  bought  the 
ties,  as  stated  In  your  list,  at  150  lbs.  @ 
1.4S,  250  @  1.50,  from  Mr.  Cook  here,  and 
not  in  Savannah.  The  drayage  and  stor- 
age are  actual  expenses  paid  by  us.  **  The 
lobrth  letter  states:  "Please  return  our 
warehouse  receipt  given  you  for  400  bun- 
dles of  ties.  We  have  accepted  your  bi  1, 
and  want  the  receipt  by  the  time  ycur 
draft  on  as  is  due. "  The  fifth  is':  "Yours  of 
22  Inst,  rec  vd.  We  think  best  for  us  that 
you  have  a  witness  to  the  afildnvlt  you 
sent  instead  ol  a  receipt.  We  inclose  it  to 
you,  and  hope  you  will  have  It  witnessed 
and  i-eturned,  if  you  have  not  found  the 


receipt  b^ore  this."  The  sixth  Is:  "We 
wrote  you  some  time  since  to  have  ware- 
house receipt  for  400  bdls.  ties  fur'd,  or  its 
equivalent,  and  have  not  received  it. 
Please  j^ve  this  your  prompt  attention. " 
The  remaining  letter,  from  E.  J.  Houser 
individually,  after  stating  that  he  has  been 
in  Florida  some  months  tor  his  health,  on 
account  of  the  bad  condition  of  whldh,  his 
mind  also  being  uSected,  he  had  to  give  up 
all  business  in  the  previous  winter,  says: 
"Iflndyrs.  of  the  10th,  and  hardly  know 
what  to  say,  as  I  have  not  the  money  to 
pay  the  amount,  and  the  assets  of  the  firm 
are  not  available  now,  as  they  consist  of 
notes  and  accounts  which  cannot  be  col- 
lected before  a  crop  is  made.  There  Is 
double  enough  to  pay  all  there  is  owing, 
audi  hope  to  be  able  to  pay  all  there  Is 
owing  by  next  winter  and  fall.  My  con- 
nection in  the  firm  of  Houser&Houserhas 
well-nigh  ruined  me,  and  I  write  you  in  all 
candor  and  confidence.  My  partner  had  no 
money  interest  in  the  business,  and  all  to 
make  and  nothing  to  lose,— so  spent  all  he 
could ;  and  my  being  sick,  and  not  able  to 
be  on  hand,  everything  went  to  the  mis- 
chief, and  I  had  to  take  my  own  Individual 
money,  and  pay  any  nnmber  of  debts 
made,  and  he  not  able  to  help  me  pay 
them.  I  soon  was  exhausted  myself;  and 
I  find  that  the  concern  Is  badly  in  debt, 
and  1  have  got  it  all  to  pay,  and  my  part- 
ner not  able  to  help  one  dollar.  I  nave 
had  to  mortgage  what  property  I  have 
for  the  several  thousand  dollars  of  bor- 
rowed money  due  the  bank  and  some  oth- 
er parties  here.  They  say  they  will  give 
me  time  to  work  out,  and  will  not  injure 
me  by  suing  urforeclostng;  and  lam  plain 
to  say  to  you  that  there  Is  no  chance  now 
for  me  to  settle.  If  you  will  Just  wait,  I 
feel  confident  that  I  will  be  ableto  pay  all, 
or  a  greater  portion  at  least;  and  what- 
ever balance  therels  comes  out  of  my  pock- 
et. I  simply  want  your  Indulgence,  and  I 
ask  that  you  think  how  unfortunate  I  am 
in  this  thing.  If  you  give  ms  the  time,  I 
will  pay  it  all ;  and.  If  you  were  to  sue  me, 
you  would  destroy  my  chances  of  making 
the  money,  and  in  fact  ruin  me  aitirely. 
The  concern  owes  me  some  (6)  six  thou- 
sand dollars  advanced,  and  t  will  never  get 
one  cent.  Write  direct  to  me,  as  I  had  the 
firm  dissolved  last  winter,  and  have  the 
assets  in  my  possession. "  A  witne«e  In- 
troduced by  the  defense  testified  that  E.J. 
Houser  was  greatly  afflicted  the  last  few 
years  of  his  life;  that  In  188S  his  mind  was 
greatly  impaired,  and  he  was  not  compe- 
tent to  attend  to  any  business  on  that  ac- 
count; that  he  was  not,  the  witneHS 
thought,  in  such  condition  at  the  time  be 
wrote  the  tetter  just  set  forth  as  to  know 
how  to  attend  to  business  by  writing  or 
otherwise;  and  that  he  was  a  good  busi- 
ness man,  and  was  successtal  until  he  grot 
afflicted  with  rheumatism  and  got  Into 
the  opium  habit,  after  which  be  Tost  con- 
tinually. The  defense  lutroduoed  the  fol- 
lu wing  from  the  interrogatories  of  A.  L. 
Kennedy,  who  sold  the  ties  and  was  wit- 
ness for  plaintiff:  The  ties  were  made  out 
of  the  best  material.  I  have  never  sold  a 
pieced  tie.  The  ties  were  sold  and  shippe<1 
to  defendants  in  1881 ;  but,  on  acccount  of 
their  not  arriving  In  tlmq^  as  by  contract. 
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tbe  d^endante  held  them  subject  to  tdj  or- 
ders. The  tlee  were  guarantied  Id  every 
respect.  I  didnot  Beethemmade.  Bou£bt 
them  In  [)erson  thronffh  a  Liverpool  firm, 
whose  duty  It  was.  It  they  wanted  pay  for 
them,  to  see  that  th^  were  painted  and 
np  to  specifications.  I  never  saw  the  ties. 
The  rardlct  was  for  the  plaintiff,  f 282.50, 
with  IntOTBst  from  maturity.  A  new  trial 
was  moved  for  on  the  following  grounds: 
(1)  Error  In  not  charging  on  the  Issue 
made  by  the  fourth  plea,  and  on  the  plea 
filed  by  Mrs.  Bouser  as  administratrix. 

Yerdlct  contrary  to  law  and  evi- 
dence. (6)  Error  In  ebar^nc:  **n  yon 
should  find  from  the  evidence  that  the 
^ods  In  question  had  been  put  In  the 
house  of  Honser  &  Honaer,  and  had  re- 
mained there,  In  their  poaseitslon,  for  any 
coQRiderable  length  of  time,  and  they  bad 
full  opportunity  of  ascertaining,  and  had 
ascertained,  their  condition,  by  handllug 
them,  by  having  made  sales  of  them,  or  In 
any  other  mann^,  and  that  then,  with 
that  knowledge,  and  with  reference  to 
their  then  condition,  they  made  apurchase 
of  those  goods,  and  had  agreed  upon  a 
price  with  reference  to  their  then  condi- 
tion, the  defendants'  (Honser  &  Houser's) 
defense  would  not  be  available.  It  the 
parties  contracted  forthe  goods  of  Inferior 

aualtty,  agreting  to  pay  a  reduced  price, 
hat  would  be  their  contract,  and  they 
eoBldnt  set  ap  this  failure  of  considera- 
tion or  failure  to  comply  with  the  war- 
ranty; uid  that  Is  really,  gentlemen,  the 
prinrlpal  question  for  you  to  determine  In 
this  caue, — as  to  whetherthese  drafts  were 
given  under  the  original  contract.or  wheth- 
er they  were  given  under  a  contract  made 
at  a  different  time."  Two  grounds  not 
above  set  forth  are  that  the  verdict  was 
contrary  to  certain  charges  of  the  court. 
The  motlonwasoverruled.and  defendants 
excepted. 

Jtf.  6.  Bajrne  and  W.  C.  Wlnslow,  for 
plaintiffs  In  error.  A.  C.  Riley  and  DaO' 
can  &  Miller,  tor  del  en  dan  t  In  error. 

BuNDFORD.  J.  The  plalntlfts  In  error 
allege  that  the  court  below  committed  er- 
ror In  Its  Instructions  to  the  Jury.  We 
have  looked  at  the  charce;  and,  while  we 
do  not  thinic  the  Judge  below  committed 
any  error  therein,  yet.  If  he  had,  It  would 
not  Work  a  reversal  of  this  case.lDaBmuch 
as  the  verdict  waa  demanded  by  tbe  evi- 
dence, and  was  right  under  the  law  and 
Xbz  facts  of  the  case.  Judgment  affirmed. 


Baih,  State  Treaaom,  ▼.  Bkhhond  &  D. 
R.  Co. 

(Suprame  Oawrt  «f  Hatih  CaroHna.  Uaroh  17, 
isga) 

TAXITIOH— •IlTTEBSTATB  COMHEBCB. 

Under  Const.  IT.  S-  art  1,  S  8,  par.  8,  anthor- 
Idng  coogren  to  renlate  eommeroe  unong  tbe 
HTwal  Btates,  the  ruHng  stock  of  a  foreign  raJl> 
nad  company  whltdi  is  naed  in  interstate  oom- 
meroe  is  not  snbjectto  taxation  In  North  Carolina* 

Appeal  from  suiKrior  court,  Wake  coun- 
ty ;  Abicfield,  Judge. 

Tbe  Attorn^  Qeneral  and  R.  R.  Battle, 
for  appellant.  D.  Schema  and  C.  M.  Bua- 
Aee,  tor  appdlee. 
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Merriuon,  C.  J.  The  plaintiff  Is  tht 
treasurer  of  North  Carolina.  The  defend- 
ant is  a  corporation  of  the  state  of  Vir- 
ginia, and  has  a  lease  of  the  railroad  of  the 
North  Carolina  Ballroad  Company,  a  cor- 

g oration  of  this  state;  anditdoesthe  bus- 
less  ot  transportation  In,  through,  and. 
across  this  state  from  the  state  of  Vir- 
ginia and  other  states  to  tbe  sta  te  of  Sou  th 
Carolina  ELod  other  states.  Tbe  purpose 
of  this  action  Is  to  recover  the  sum  of  $350 
as  taxes  alleged  to  be  due  this  state  from 
the  defendant,  and  for  costs.  The  follow- 
ing are  the  factsfound  by  the  court  below, 
and  Its  Judgment  thereupon:  **(!)  The 
Richmond  &  Danville  Railroad  Company 
was  on  June  1, 1888,  the  owner  of  fl7,SO0 
worth  of  rolling  stuck, to-wit,fourswltch- 
Ing  engines  and  one  coach,  which  were 
on  Jane  1,  1888,  used  exclusively  In  North 
Carolina,  but  owned  in  Vli-ginla,  and  which 
the  company  never  at  any  time  recall.  (2) 
Dpon  all  the  rolling  stock  ot  the  Richmond 
&  Danville  Railroad  Company  the  com- 
pany is  assessed  for  taxation,  and  does 
pay  taxes  In  Virginia.  (3)  The  rolling 
stock  of  the  North  Carolina  Railroad  Com- 
panyls  used  exclusively  in  North  Carolina; 
and  upon  all  this  rolling  stock,  of  the  as- 
sessed value  of  $125,000,  taxes  are  assessed 
and  paid  in  North  Carolina  by  the  Rlch- 
moud  &  Danville  Railroad  Company,  the 
lessee.  (4)  The  board  of  appraisers  and 
assessors  of  the  North  Carolina  Railroad 
made  the  assessment,  as  set  out  as  an  ex- 
hibit to  complaint,  of  $175,000  upon  the 
rolling  stock  of  the  Richmond  &  DanvlUe 
Railroad  Company  In  use  in  Noi*th  Caro- 
Una  on  June  1, 1888.  (5)  On  June  1, 1888, 
there  was  in  use  on  the  North  Carolina 
Railroad,  leased  by  the  Richmond  &  Dan- 
ville Railroad  in  North  Carolina,  rolling 
stock  passing  through  the  state  to  the 
value  of  $175,000.  Such  rolling  stock  was 
owned  by  the  Richmond  &  DanvUle  Rail- 
road Company;  and  the  trains  In  which 
said  rolling  stock  was  used  were  made  up 
outside  of  North  Carolina,  and  went  on 
through  to  the  state  ot  South  Carolina. 
Upon  this  state  of  facts,  his  honor  ruled 
that  the  defendant  company  was  liable  to 
pay  taxes  to  the  state  upon  $17,500,  on 
the  engines  and  coach  used  exclusively  in 
North  Carolina,  and  was  not  liable  to  pay 
upon  $157,500  the  remainder,  used  in  inter- 
state commerce.  Therefore,  it  Is  adjudged 
that  the  plaintiff  recover  of  tbe  defendant 
the  sum  of  thirty-flve  dollars,  and  inter- 
est from  July  1, 1888.  and  costs. " 
The  power  and  right  ot  the  state  to  tax  • 
ruperty  ot  non-residents,  whether  these 
e  natural  or  artificial  persons,  having  its 
situs  within  the  state  for  the  purposes  of 
business,  convenience,  or  pleasure  of  the 
owners  thereof  or  others,  Is  too  well  set- 
tled to  admit  of  serious  question.  This 
Important  right  of  thestatels  surely  found- 
ed upon  the  just  ground  that  such  prop- 
erty has  the  protection,  advantage,  and 
benefit  of  the  laws  of  the  state;  and  It 
ought,  on  that  account,  to  be  required  to 
contribute  as  taxes  Its  fair  share  towards 
the  support  of  the  governmentwhose  ben- 
efits extend  to  It,  not  merely  casually,  but 
regularly  and  continuously,  while  it  con- 
tinues to  beso  located,  as  to  other  like  prop- 
erty of  residents  ot  the  state.  Vpon  princi< 
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pies  of  common  Justice,  every  property 
owner  Bbould  contribute  to  the  eapport  of 
the  Kovernment  that  protects  and  renders 
lilB  property  valuable  and  useful  his  fair  pro- 

J>ortlon  of  money  as  a  consideration  tbere- 
or,  unless  tor  some  proper  cause  he  Is  ex- 
cused from  doing  so.  Alvany  r.  Powdl. 
S  Jones,  Eq.  51;  Redmond  t.  CommfBslon- 
ers,  87  N.  C.  122,  and  numerous  cases  tbere 
cited;  Worth  v.  CommlHslonerB,  90  N.  C. 
409;  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  5  Sup.  Ct.  Eep.  826 ;  Thomson  v.  Rail- 
road Co., 9  Wall.  579;  Railroad  Co.  v.  Pen- 
IstoD,  18  Wall.  5;  Telegraph  Co.  v.  Texas, 
105  n.  S.  460;  Telegraph  Co.  r.  Massachu- 
setts. 126  U.  S.  5S0,  8  Sup.  Ct.  Rep.  961 ;  Le- 
loup  V.  Port  of  Mobile,  127  U.  S.  640,8  Snp. 
Ct.  Rep.  1880.  It  the  state  were  absolutely 
sovereign  in  all  respects,  It  might  tax 
property  coming  Into  it  temporarily  from 
another  state  tor  the  purposes  of  trade, 
or  property  passing  across  its  territory 
from  one  state  to  another  or  other  states 
In  the  course  of  trade,  travel,  and  com- 
merce. It  might  tax  such  trade  and  trav- 
el, In  the  discretion  of  Its  l^slature.  But, 
as  a  member  and  constituent  part  of  th« 
federal  Union,  it  does  not  possess  unlimited 
powers  of  taxation  as  to  all  property, 
matters,  and  things  that  might  otherwise 
be  deemed  and  made  subjects  thereof.  It 
and  its  authorities,  including  its  courts  of 
Justice,  are  bound  bytbat  constitution; 
and  It  iB  Its  and  their  duty  to  observe,  ad- 
minister, and  enforce  its  provisions  In 
proper  cases  and  connections. — as  much 
so  as  Its  own  constitution  and  laws. 
Indeed,  the  constitution  of  the  United 
States  Is  a  part  of  the  organic  law  of  this 
state;  and,  in  principle  and  theory,  there 
Is  not,  and  cannot  be,  any  conflict  between 
the  constitution  and  laws  of  the  United 
States  and  the  same  of  this  state.  If  con- 
flict, in  fact,  exists  In  any  respect,  as,  un- 
bappily.  Is  sometimes  the  rase,  it  is  so  be- 
cause those  who  determine  what  the  law 
Is,  administer  and  enforce  it,  are  ignorant 
of  or  misapprehend  Its  true  meaning  and 
application,  or  wUUuUy  disregard  and  dis- 
obey It. 

A  leading  and  very  Important  purpose 
of  the  federal  Union  was  to  establish  and 
secure  the  freedom  of  trade  and  commerce, 
both  foreign  and  domestic,  and  particu- 
larly,for  the  preeentpurpose, between  and 
among  the  several  states  comprising  it. 
To  this  end,  it  is  provided  in  its  constitu- 
tion (article  1,  S  8,  par.  3)  that  "the  con- 
gress shall  have  power  •  •  •  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  In- 
dian tribes. "  The  power  thus  conferred  Is 
Indefinite  as  to  its  scope,  and  capable  of 
very  latitudlnous  interpretation  and  exer- 
cise, particularly  as  It  Is  part  of  the  organ- 
ic law,  and  the  subject  to  which  It  relates 
Is  one  of  great  breadth  and  compass.  It  is 
difficult  to  determineits  lust  limitin  many 
respects;  but  It  should  receive  a  reason- 
able Interpretation,  such  as  will  effectuate 
the  purpose  contemplated,  trenching  as 
little  as  practicable  upon  the  powers, 
lights,  andconvenlcnccof  the  states.  Very 
certainly  the  provision  Implies  that  con- 

Sess  should  regulate  such  commerce,  and 
e  states  shall  not:  that  congress  shall 
do  BO  ^tectnally,  In  such  way  and  by  such 


means  as  will  secure,  promote,  and  en- 
courage the  same,  and  that  thestates  shall 
not.  If  disposed  to  do  so,  interfere  with, 
destroy,  hinder,  or  delay  the  same,  or  di- 
vert it  In  any  way,  by  any  legal  constraint, 
tor  thMr  own  advantage,  otherwise  than, 
to  a  very  limited  extent,  as  allowed  by 
the  constitution.  Hence,  it  Is  settled  that 
a  state  cannot  tax  commerce,  trade.  traT- 
el,  transportation,  or  the  privilege  to  carry 
on  and  conduct  the  same,  or  the  vehicles, 
means,  and  appliances  employed  and  used 
In  connection  therewith,  coming  Into  that 
state  from  another  temporarily,  however 
frequently,  and  returning  to  such  other 
state;  nor  can  it  tax  such  commerce,  or 
such  incidents  thereto,  passing  across  it 
from  another  or  other  states  to  another  or 
other  states,  however  often  this  may  be 
done.  And  the  reason  Is  that  to  so  tax 
such  commerce,  and  the  incidents  thereto, 
including  such  means  of  transportation, 
would  tend  directly,  and  have  the  effect,  in 
a  greater  or  less  degree  and  extent,  to  fn- 
terlere  with  the  freedom  of  commerce 
among  and  between  the  people  of  the 
states.  Itwould  have  the  certain  effect  to 
embarrass,  hinder,  and  delay  tbe  free 
course  of  such  trade.  If  a  state  could  thus 
tax  such  commerce  at  all,  It  might,  In  Its 
discretion,  for  Its  own  benefit  and  advan- 
tage, tax  it  so  heavily  as  to  practically  de- 
stroy it  within  its  own  borders,  and  in 
possible  caseaprevent  It  from  passing  free 
ly  into  other  states.  Moreover,  if  one 
state  might  tax  it,  every  state  through 
which  it  passed  might  do  so  likewise ;  and 
thus  the  power  ot  congress  to  regulate  In- 
terstate trade  and  commerce  would  be  nu- 
gatory, and  a  sheer  mockery.  It  Is  clear 
that  a  state  has  no  such  power,  and  tbe 
supreme  court  of  the  United  States  has  au- 
thoritatively so  decided,  directly  and  in 
effect,  in  many  cases.  Hays  v.  Steam- 
ShlpCo.,17  Huw.686;  Morgan  v.  Parham, 
16  Wall.  471;  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  Eep.  196,  5  Sap.  Ct.  Rep.  826.  and 
numeroiM  cases  there  cited;  4  Pickard  v. 
Car  Co.,  117  U.  S.  34,  6  Sup.  Ct.  Rep. 
685;  Leloiip  v.  Port  ol  Mobile,  127  D.  S. 
640.8  Sup.  Ct.  Bep.1380.  The  statute,  (Acta 
N.  0.  1887,  c.  137.  S5  44-51,)  properly  Inter- 
preted, does  not,  and  was  not  intended  to, 
embrace  and  tax  the  property  of  the 
defendant  put  in  question  by  this  appeal. 
It  had  reference  to,  and  embraced  proper- 
ty of.  corporations,  whether  resident  or 
not,  whose  property  was  situated— had  a 
situs— \n  thus  state,  and  was  thus  subject 
to  be  taxed.  But  the  property  In  question 
was  not.lnal^al  sense,  located — situated 
— In  this  state.  It  had  no  situs  here.  It 
was  the  property  of  a  non-resident  cor* 
poratlon,  employed  and  used  by  It,  con- 
stantly, for  the  purposes  of  transport&- 
tlon,  in  tbe  course  of  the  conduct  of  Inter- 
state trade  and  commerce  coming  Into 
and  passing  across  this  state,  from  an- 
other and  other  states  to  and  into  another 
and  other  states.  It  was  not  stationary, 
but  constantly  in  transitu  from  one  state 
to  another.  The  mere  fact  that  property 
of  the  defendant  of  the  value  mentioned 
was  continuously  within  the  state  did  not 
give  it  a  situs  here.  It  was  continually 
changing  and  tn  transitu  In  the  course  of 
Interstate  commerce.  It_wa8  Bocontlna- 
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oubIt  In  the  state,  da?  and  night,  because 
of  the  great  Tolome  of  trade  and  travel 
passing  OTer  the  defendant's  road  Into  and 
across  this  state,  going  to  other  states. 

It  la  true,  assuggested  on  theargument, 
that  such  property  receives  protection 
from  this  state,  and  hasbenefttof  Its  laws: 
bat,  nererthdeBB,  it  la  not  the  snbject  of 
taxation,  because  the  eonstltntlon  of  the 
United  States  will  not,  as  we  hare  Been, 
allow  it  to  be  made  snch  sobject.  Judg- 
ment affirmed. 


Falu  of  NsmB  Manuf's  Oo.  t.  Bsowsb 
•«  A/. 

(SupreiM  Oeurt     North  CarcUna.  Hanh  17, 

Cbaitoe  of  Vehde. 
Under  Code  N.  C.  !  190,  provldiag  that  ac- 
tlonK  "for  the  recovery  of  real  property,  or  of  an 
estate  or  Interest  therein,  or  for  the  determination 
in  aoy  form  of  aoch  rlRht  or  Interest,  *  •  • 
mt»t"  be  tried  In  the  oounty  in  which  the  aabjeot 
of  the  action,  or  some  part  thereof,  is  situated,  and 
section  195,  providing  tbatthecourt''may'>cbanse 
the  place  of  trial  when  the  county  deslsroated  lor 
that  purpose  is  not  the  proper  county, It  is  error 
for  the  court,  in  an  action  to  dissolve  a  copartner* 
ship,  wind  up  its  affairs,  and  foreclose  mortgages 
on  its  real  estate,  to  refuse  to  remove  the  cause  to 
the  oonn^  in  which  such  real  eatsta,  wUoh  la  the 
only  prc^terty  involved  in  the  Utlgatlmi,  la  situated. 
Bbefhbud,  J.,  disseDtiog. 

jT.B. Purse//, for appellantB.  E.C.Smitb, 
tor  appellee. 

Datis,  J.  This  is  an  appeal  from  the  re- 
fusal of  AsMFiBLD,  J.,  at  October  tmu, 
18S9,  of  Wake  superior  court,  to  make  an 
order  for  the  removal  of  the  canse  to  Snr- 
ry  county  for  trial.  The  allegations  of  the 
complaint,  so  far  as  material  to  the  quee- 
tion  now  before  ns,  are,  Bnbstantlally, 
that  on  the  1st  of  September,  1881.  the 
Falls  of  Neuse  Manataetnrtng  Company, 
Richard  T.  Nutt,  and  J.  M.  Rro  wer  entered » 
Into  an  agreement,  set  out  as  part  of  the 
complaint,  to  form  a  company  to  be  char- 
tered by  the  legislature,  by  which  agree- 
ment, among  other  things,  the  said 
^frower  was  to  pot  into  the  said  com* 
;any  a  certain  tract  of  land,  known  as 

Buck  Shoals, "  containing  about  1%  acres, 
on  which  there  was  a  cotton  factory  build- 
ing, and  on  which  there  was  a  mortgage ; 
that  said  Brower  was  to  pay  off  the  said 
mortgage,  and  for  the  p^ment  thereof 
"the  intereet  of  the  said  Brower  Ineald 
property  was  to  be  boand :  **  thattbe  com- 
pany was  not  Incorporated,  but  the  par- 
ties became  partners  under  the  name  and 
style  of  the  ''Brower  Manufacturing  Com- 
pany, "  uid  proceeded  to  put  in  order  and 
famish  the  factory  building  near  Mt.  Airy, 
and  commenced  the  manufacture  of  cut- 
ton,  etc. :  that  certain  contributions  to 
tlie  capital,  set  ont  in  the  complaint,  were 
made  by  the  partners ;  that  the  company 
contracted  debts,  some  of  which  are  out- 
standing and  unpaid;  that  the  factory 
bnitdings.  machinery,  etc.,  were  Insured 
agulnstflre;  that  they  were  destroyed  by 
fire,  aud  after  much  litigation  the  claims 
of  the  Brower  Manufacturing  Company 
against  the  Insnrance  companies  were  com- 
promised at  $10,000,  and  of  this  sum  the 
Falls  of  Neose  Uannfactaring  Company  re- 


ceived the  gross  amount  i>f  95,680.62,  and 
John  M.  Brower  received  the  gross  amount 
of$4,419.4A;  that  Nutt  had  conveyed  hlsin- 
^rest  In  thecumpany  to theplaintiff corpo- 
ration, but  the  latter  had  no  intereet  In 
the  $10,000  compromise;  that  at  the  time 
of  entering  into  the  agreement  the  land 
and  bandings  which  the  defraidant  Brow- 
er agreed  to  pnt  In  as  part  of  his  capital 
stock  to  said  company  were  mortgaged  by 
thesaid  Brower  and  his  wife  to  the  defend- 
ant J.  0.  Buxton,  by  deed  set  out  In  the 
complaint;  thatpayments  have  been  mude 
upon  the  debts  secured  by  said  mortgage 
until  the  amount  remaining  due  thereon, 
as  plaintiffs  are  Informed  and  believe,  Is 
now  about  $4,000;  that  the  property  con- 
veyed In  said  mortgage  Is  much  more 
then  the  Buck  Shoals  tract,  whicb  alone 
John  M.  Brower  contracted  to  convey, 
free  from  Incumbrance,  to  the  said  Brow- 
er Manufacturing  Company,  and,  as  plain- 
tiffs are  informed  and  believe,  the  land 
convQred  by  sidd  mortgage,  othw  and 
ontslde  of  the  Buck  Shoals  tract.  Is  of  a 
valae  more  than  sufficient  to  pay  off  and 
discharge  what  Is  due  upon  the  debt  se- 
cured by  said  mortgage;  that  the  defend- 
ant John  M.  Brower  never  made  a  deed 
for  Buck  Shoals  to  the  Brower  Manufact- 
uring Company,  as  by  the  said  agreement 
"  A "  he  ought  to  have  done,  with  relln- 
qulsliment  of  h«r  right  of  dowo*  by  his 
wife,  the  defendant  Nannie  M. ;  that  the 
Bock  Shoals  tract,  aforesaid,  contains  126 
acres,  much  of  It  valuable  for  farming 
purposes,  and  situate  on  it  are  goo>d 
dwelling-houses;  and  thatdefendantJohn 
M.  Brower  has  been  In  possession  of  said 
land  and  bnlldlnge  since  the  occurrence  of 
the  fire  In  1883,  and  has  paid  no  rent 
therefor,— wherefore  the  plMntlffs  demand 
Judgment  ugalnst  the  defendants  (1)  that 
J.  C.  Buxton,  trustee,  may  be  ordered 
and  required  to  sell  enough  of  the  lands  of 
John  M.  Brower  and  wife,  other  than 
Buck  Shuals,  to  pay  off  and  dlschaive  the 
balanceof  the  debts  secured  by  Exhibit  B, 
and  only  rcBort  to  a  sale  of  Buck  Shoals, 
or  HO  much  thereof  as  may  be  necessary, 
tomakegood  thedeflciency;  (2)  that  J.M. 
Brower  may  be  ordered  to  convey  to  the 
Brower  Manufacturing  Company  Buck 
Shoals  in  fee-simple,  with  the  relinquish- 
ment of  the  rights  of  dower  by  his  wife, 
the  defendant  Nannie  M.,  If  she  will  con- 
sent thereto;  (8)  that  If  said  Nannie  M. 
will  not  relinquish  her  right  of  dower  In 
said  Buck  ShoalB,  then  that  the  value  of 
said  dower  right  may  be  ascertained  and 
charged  to  the  defendant  John  M.  Brow- 
er; (4)  that  the  copartnership  the  Brower 
ManufacturingCompany  may  be  dissolved, 
and  that  the  assets  and  property  be  con- 
verted into  cash,  and,  after  paying  its 
debts,  the  surplus  he  divided  between  the 
plaintiffs  and  thedefendant  John  M.  Brow- 
er, as  their  respective  rights  and  interests 
may  be;  (5)  that  an  account  may  be  tak- 
en of  the  assets  and  liabilities  ot  the  said 
copartnership,  and  the  amount  the  plain- 
tlfTs  aud  the  defendant  John  M.  Brower 
are  entitled  to  recover;  (6)  that  pending 
the  litigation,  and  until  the  further  order 
of  the  court,  and  for  the  care  and  preser- 
vation ol  the  property  of  the  said  copart- 
nership, some  snitable  person  be  appolnt- 
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ed  receiver  thereof,  under  the  directlona 
of  this  court ;  (7)  for  the  costB  of  this  ac- 
tion; (8)  for  Buch  other  and  further  relief 
&8  the  needs  and  circumstancea  of  the  case 
may  require,  and  as  tothecourt  shall  seem 
meet. 

It  appears  from  the  complaint,  and  ex- 
hibits mentioned  as  "A"  and  "B,**  filed  as 

Sart  of  it,  that  all  the  real  estate  men- 
oned  therein  is  situate  wholly  in  the 
coanty  of  Surry.  Upon  affidavit  In  writ- 
ing that  the  mortgage  set  out  in  the  com- 
plaint, and  sought  to  be  foreclosed,  "is 
registered,  and  refers  to  real  estate  In 
Surry  connty ,  N.  C, "  and  that  Buck  Shoals^ 
the  right  and  Interest  In  and  to  which  are 
sought  to  be  determined  by  this  action,  is 
situated  wholly  in  Surry  county,  the  de- 
fendant, before  the  time  of  answering  bad 
expired,  and  in  writing,  moved  and  de- 
manded that  the  action  be  removed  to 
Surry  county.  The  motion  and  demand 
were  denied  by  the  court.  Exception  and 
appeal  by  defendants. 

The  sole  question  presented  for  our  con* 
alderatlon  Is,  was  the  defendant  entitled 
to  an  order  of  removal  of  the  cause  to  the 
county  of  Surry  for  trial?  By  section  190 
of  The  Code,  actions  "for  the  recovery  of 
real  property,  or  of  an  estate  or  Interest 
therein,  or  for  the  determination  In  any 
form  of  such  right  or  interest,  and  for  in- 
juries to  real  property,  •  •  •  for  the 
foreclosare  ot  a  mortgage  of  real  property, 
•  •  •  moat  be  tried  In  the  county  In 
which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,  subject  tu  the 
power  of  the  court  to  change  the  place  of 
trial  In  the  cases  provided"  In  the  Code. 
By  section  195  it  is  provided  that,  "if  the 
connty  designated  for  that  purpose  in  the 
summons  and  complaint  be  not  the  proper 
county,  the  action  may,  notwithstanding, 
be  tried  therein,  unless  the  defendant,  be- 
fore tbetimeof  answering  expires,  demand 
in  writing  that  the  trial  be  had  In  the 
proper  county,  and  the  place  ot  trial  be 
thereupon  changed  by  consent  of  parties, 
or  by  order  of  the  court. "  It  is  also  pro- 
Tldedlnsald  section  that  "the  court  'may* 
change  the  place  ot  trial  In  the  foUowJns 
cases:  (1)  when  the  county  designated 
for  that  purpose  ianot  the  proper  county ; 
(2)  when  the  convenience  of  witnesses  and 
the  ends  of  justice  would  be  promoted  by 
the  change;  (S)  when tlie  judge  shall  have 
been  at  any  time  Interested  as  party  or 
counsel."  The  question  of  removal,  when 
the  action  Is  not  brought  In  the  proper 
county ,  is  not  one  of  discretion :  but "  may  " 
means"8haU"  or"mu8t,"  as  It  Is  construed 
in  every  act  Imposing  a  duty.  Pelletler  v. 
Saunders,  67  N.C.262:  Jones  v.StatesvUle, 
87  N.  C.  86,  2  S.  £.  Hep. 846,  and  cases  there 
cited.  In  New  York  they  have  a  statute 
similar  to  ours,  and  a  slmilarconstruction 
has  been  put  upon  tlie  word  "may,"  and 
It  is  held  that  the  removed,  when  the  ac- 
tion is  not  brought  in  the  proper  county, 
"is  a  matter  of  right. "  Green,  PI.  &Pr.  §§ 
625,  624,  and  the  cases  there  cited.  The 
judge  may  determine  "when  the  conven- 
ience of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change, "  and 
hta  determination  of  tbosequestlons  would 
be  conclusive,  ordinarily;  but  his  discre- 
tion is  a  legal,  and  not  an  arbitrary,  one. 


even  In  those  cases,  whether  the  grounds 
for  removal  exist,  and  his  discretion  In 
this  Is  not  reviewable;  but  when  the  ac- 
tion with  reference  "totheBubject-roatter" 
Is  not  brought  in  the  proper  county,  he 
must,  if  the  demand  be  made  in  writing, 
and  before  the  time  of  answering  expires, 
"  change  the  place  ot  trial "  to  the  proper 
county.  The  chief  purposes  of  this  action 
are  to  compel  J.  C.  Buxton,  the  trustee,  to 
sell  lands  in  the  connty  of  Surry,  and  to 
order  Brown  to  convey  the  Buck  Shoals 
lands  to  the  Brower  Manufacturing  Com- 

§any,  with  relinquishm^t  of  the  rights  of 
ower  by  his  wife,  or.  If  she  refuse  to  do  so, 
then  to  have  its  value  ascertained,  and 
charged  to  Brower.  Neither  Buxton  nor 
Mre.  Brower  Is  In  any  way  a  party  to  the 
copartnership  styled  the  Brower  Manu- 
facturing Company,  and  as  to  them  the  ac- 
tion is  purely  local,  and  the  place  of  trial 
clearly,  under  section  190  of  tbe  Code,  is  In 
the  connty  of  Surry ;  and  though  there  are 
demands  for  a  dlsBOlntion  of  the  co-part- 
nership, and  an  account  of  Its  assets  and 
liabilities,  and  for  the  appointment  ot  a 
receiver,  yet  all  the  property  In  contro- 
versy iB  situated  in  Surry  county,  and  the 
action  is  one  substantially  to  settle  rights 
relating  to,  and  have  a  foreclosure  by  sale 
of,  real  estate  In  Sorry  county,  and  the  re- 
ceiver, it  one  shall  be  appointed,  wlU  be 
charged  with  duties  puruy  local,  and  there 
was  error  in  refusing  to  make  the  order  of 
removal.  Fraley  v.  March,  68  N.  0.  160; 
Jones  V.  Statesville,  supra.  Error. 

Shbpberd,  J,,  {dlssenttosT-)  The  object 
of  this  action  Is  to  dissolve  a  copartner- 
ship, and  to  wind  up  its  affairs;  and  it 
c<uinot  bedoubted  that  for  this  purpose  It 
Is  brought  in  the  proper  connty.  uideed, 
this  la  conceded,  and  I  am  unable  to  un- 
derstand why  tbe  Jurisdiction  should  be 
ousted  because  a  part  ot  tbe  partnership 
.assets  Ib  situated  In  another  county.  II 
this  be  the  rule,  it  will  be  exceedingly  diffi- 
cult in  many  cases  to  determine  where 
such  an  action  may  be  brought,  as  a  co- 
partnership may  have  real  assets  In  many 
different  sections  ot  the  sta1».  It  wiU  albo 
be  observed  that  a  recover  is  asked  fur 
who,  in  the  event  ot  bis  appointment,  naay 
bring  an  action  against  Buxton  in  the 
county  where  the  land  is  situated.  His 
honor,  in  his  dlBcretion,  for  the  conven- 
ience of  parties,  witnesses,  etc.,  might  have 
ordered  a  removal,  but  I  cannot  agree 
that  the  statute  required  blm  to  do  so. 


MiLLHiSBB  et  al.  V.  Balslet. 

{Supreme  Court     North  Oarollma.  Maroh  8l 

3890.) 

DrBSOLtlTION  OF  ATTACHIUITT— FiXOtKOB. 

Codo  N.  O.  S  417,  presorlblng  tbat,  upon  the 
trial  ot  a  qoesttoa  ot  f aob  by  tlu  oonrt,  its  aeoi  bIod 
shall  be  Id  writiog,  and  coo  tain  a  statement  of  the 
facts  found,  does  not  apply  to  the  decision  of  a  mo- 
tion to  diBBOlve  &□  attachment  \  and,  where  a  party 
desires  to  assign  error,  tbe  flDdings  of  fact  on 
which  the  Judgment  was  foUDdfld  should  be  aet 
forth  in  the  record. 

Ap[)eal  from  superior  court,  Davidson 
county;  John  A.  Gilmer,  Judge. 

Action  by  M.  Millhiser  &  Co.  against 
Charlea  T,  Balsley.  Plaintiffs  appeal  (ro& 
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a  ladgmoit  dimolrlng  an  attachment 
against  the  property  of  defendant. 

Robblna  A  Raper,  tor  appellants.  Wat- 
son A  SuxtODj  for  appellee. 

SfBBBiicoN,  C.  J.  Tbl«  Is  a  motloQ  to 
cate  the  warrants  of  attachment  In  this 
action,  and  the  tollowlng  Is  a  copy  of  the 
material  part  of  thecatje  settled  on  appeal: 
''Plaintiffs*  original  affidavit  charged 'a 
fraudalent  disposition  of  property,  and  in- 
tended fraudulent  transfer  of  property, 
and  a  concealment  of  the  person  to  avoid 
the  service  of  process.'  Plalntlfts  also 
offered  a  great  number  of  affidavits  In 
tevtimony  to  establish  the  troth  of  the 
charge.  Defendant,  in  support  of  his  mo- 
tion, offered  bis  own  affidavit  and  a  large 
nnmber  of  other  affidavits,  tending  to  con- 
tradict the  affidavits  of  the  ptalutlfls. 
His  honor,  after  hearing  all  the  affidavits 
and  the  ailment  of  counsel,  finding  from 
the  evidence  that  the  defendant  had  not 
asalgned,  disposed  ol.  or  secreted  his  prop- 
erty with  bitent  to  defraud  his  creditors, 
asall^ed;  thathewcta  notabout  todoso, 
as  allied ;  and  that  he  had  not  concealed 
blmaelt  to  avoid  theservice  of  process  with 
like  Intent,— accordingly  rendered  the  judg- 
ment vacating  the  attachment,  as  appears 
in  the  record  proper.  From  the  Judgment 
the  plaintiffs  appealed,  and  assigned  as 
error  the  lailnre  ol  the  Judge  to  find  the 
facts  in  the  Judgment  signed  by  bim.  The 
clerk  will  send  up  with  the  transcript 
copies  of  all  the  amdavitB. " 

It  was  unnecessary  to  send  up  the  affi- 
davits and  other  evidence.  They  serve  no 
purpose  here.  This  is  a  case  at  law,  and 
thla  court  cannot^  ther^ore,  review  the 
*'i^'*^gM  of  fact  by  thecoort  b^w.  There 
was  no  suggestion  that  there  was  no  evi- 
dence tu  support  a  particular  finding  of 
tact.  The  plaintiffs'  exception  seems  to 
be  founded  upon  the  supposition  that  the 
findings  ol  tact  and  conclusions  of  law 
arising  thereon  in  hearing  the  motion  to 
vacate  the  warrant  of  attachment  inques- 
tinn  should  have  been  governed  by  the 
statute  (Code,  §  417)  which  prescribes  that, 
"upon  the  trial  of  a  question  of  fact  by  the 
court,  its  decision  shall  be  given  in  writ- 
ing, and  ehall  contain  a  statement  of  the 
facts  found  and  the  conclusions  of  law 
separately;  and,  upon  a  trial  of  an  issue 
of  law,  the  decision  shall  be  made  In  the 
same  manner,  stating  the  conclusions  of 
law, "  etc.  This  provision  Is  not  intended 
to  bave  snch  application.  It  is  part  of  a 
chapter  of  the  Code  which  prescribes  the 
method  of  "trial  by  the  court,"  and  has 
r^erence  to  a  trial  and  disposition  of  the 
action  upon  its  principal  merits  as  present- 
ed by  the  pleadings.  It  does  not  apply  to 
tbe  trial  and  determination  of  questions 
of  fact  and  law  arising  incidentally  In  the 
course  <rf  theaction;  particularly  in  gran  t- 
Ing  or  refusing  provisional  remedies,  and 
like  matters  and  things.  Such  questions 
are  generally  presented  summarily  by  mo- 
tion, and  disposed  of  by  the  court  in  like 
manner.  It  was  not  necessaryln  thlscase 
that  "Uie  court  should  specifically,  or  at 
all.  set  forth  in  the  Judgment  vacating  the 
warrant  of  attachment  its  findings  of  fact 
on  which  the  same  was  founded.  The 
statute  does  not  so  require,  and  to  do  so 


would  more  or  less  incumber  the  record 
without  eervlug  any  necessary  or  useful 
purpose,  unless  a  party  should  desire  to 
assign  error.  In  this  and  like  cases,  tt  is 
the  province  of  the  Judge  In  the  court  be- 
low to  hear  the  evidence  usually  produced 
before  him  In  the  form  of  affidavits,  find 
the  facts,  and  apply  the  law  arising  there* 
on.  Pasour  v.  Llneberger,  90  N.  C.  159,  and 
the  cases  therecited.  If  a  party  should  com- 
plain that  the  court  erred  In  so  applying  the 
law,  then  he  should  assign  error,  apd  ask 
the  court  to  state.  Its  findings  of  the  mate- 
rial facts  in  l^e  record,  so  that  he  might 
have  the  benefit  of  his  exceptions  on  appeal 
tothlscourt.  Inthatcaseit wouldbeerror, 
If  the  court  should  fall  orrefuse  to  so  state 
its  findings  of  fact,  and  the  law  arising 
upon  the  same.  Such  practice  affords  the 
complaining  party  reasonable  opportuni- 
ty to  have  errors  of  law  arising  In  the  dis- 
position of  incidental  and  ancillary  mat- 
ters In  the  action  corrected  by  this  court, 
while,  in  very  many  cases,  It  lessens  the 
labor  of  thecourtbeIow,expedIte8  proceed- 
ings In  the  action,  and  saves  costs.  There 
is  no  error.  liSt  this  opinion  be  certified 
to  the  superior  court.  It  Is  so  ordered. 


State  v.  BEm. 

(Supreme  Court  of  North  Carolina.   March  81, 
1890.) 

Ommihal  Law— BxoBBsmi  Puntshmbjit. 
Twelve  months'  Imprisonment  In  tbe  county 
jail,  and  a  fine  of  1800  ancl  costs,  is  not  an  ax- 
oessive  or  cruel  punishment,  within  the  litlifbitlon 
of  Const.  N.  C.  art.  1,  f  14,  for  an  assault  and  bat- 
tery with  a  deadly  weapon  upon  a  woman,  where 
a  physfasiaa  testines  thiU,  If  the  wound  had  been  a 
UUle  higher,  it  would  probably  have  proved  fatal, 
and  the  only  circumstance  offered  in  mitigation  Is 
a  vulgar  epithet  applied  to  defendant  by  the  wo- 
man, with  whom  be  bad  been  living  in  fornication 
and  adnlterv. 

The  Attorney  General,  for  the  State. 

Davis,  J.  Indictment  for  assault  and 
battery  with  a  deadly  weapon  upon  Lucy 
Alexander,  tried  before  Mbrriuon,  J.,  at 

November  term,  1889,  of  the  superior  court 
of  Rowan  county.  There  was  a  verdict  of 
gullty,and  the  court  sentenced  the  defend- 
ant to  imprisonment  for  12  months  In  the 
county  Jail,  aod  to  pay  a  fine  of  (300  and 
the  costs.  Defendant  excepted  to  the  sen- 
tence upon  the  ground  that  the  punish- 
ment was  cruel,  excessive,  and  unusual  In 
snch  cases,  and  appealed.  The  defendant 
Is  a  white  man,  and  Lucy  Alexander  is  a 
mulatto  woman,  and  the  case  states  "that 
it  appeared  from  the  evidence  that  on  the 

night  of  ,  1889,  Lucy  Alexander  was 

at  an  entertalnmentof  some  kind  given  by 
negroes  *  *  •  In  Salisbury.  That  she 
left  the  place  with  two  negro  men,  and 
walked  down  the  street.  Defendant  and 
another  white  man  followed  her  tor  some 
distance,  and  stopped.  The  woman  and 
the  two  negro  men  stopped ;  turned 
around;  walked  back  to  where  defendant 
was.  The  woman  said  something  to  de- 
fendant, and  he  struck  her  with  his  hand 
or  fist,  knocking  her  hat  oft.  She  stooped 
and  picked  up  her  bat.  and  again  spoke  to 
defendant,  using  some  offensive  language' 
whereupon  defendant  struck  het  with  a 
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knife  In  the  aide,  penetrating  to  the  hollow 
and  Into  one  ot  her  Innffs,  the  Btab  belns 
very  near  the  heart.  The  defendant  then 
ran  off.  The  woman  was  confined  to  her 
bed  for  some  weeks  in  consequence  of  the 
wound,  and  is  not  yet  free  from  Its  effects. 
Awltneaslntrodnced  bydefendanttestlfled 
that  defendant  said  to  blm.  Just  before  he 
stabbed  the  woman,  that  shehad  called  him 
a  'son  of  a  bitch,*  and  that  he  Intended  to 
kill  her.  A  physician  who  examined  her 
wound  testified  that,  If  it  had  been  a  Httle 
hiKher,  it  would  probably  have  proved  fa- 
tal. During  the  term  ot  the  court,  the  de- 
fendant went  Into  the  woman's  house  and 
struck  ber  a  severe  blow  upon  the  head 
with  a  fire-shovel.  For  thle  aasaalt  he 
was  Indicted,  and  pleaded  ffuilty.  He  also 
pleaded  Kullty  at  this  term  of  the  court  to 
an  indictment  chanslnE  him  and  the  wo- 
man with  living  together  In  fornication 
and  adulter?.  It  was  stated  upon  the 
prayer  for  Jadgment  that  defendant  and 
the  woman  had  been  living  in  fornication 
and  adultery  for  several  years,  and  this 
statement  was  not  controverted  by  de- 
fendant. "  *'The  solicitor  for  the  state  said 
he  would  ask  the  Judgment  of  the  court  In 
one  caee  only.  Judgment  was  according- 
ly given  in  the  first,  and  suspended  in  the 
other  two. " 

The  defendant  Invokes  the  protection 
guarantied  by  article  1,  $  14,  of  the  consti- 
tution, which  forbids  excesidve  ball,  and 
the  Imposition  ot  ^cesslve  flnea,  or  cruel 
and  iinnsual  pnnlsbments.  It  is  hardly 
possible,  by  any  fixed  or  arbitrary  rule, 
to  apportion,  with  exact  precision,  punish- 
ments to  offenders;  for  there  are  almost 
as  many  shades  of  guilt,  and  of  aggrava- 
tion or  mitigation,  to  be  considered  In 
passlngsentence,  as  there  ore  uHenses  com- 
mitted. In  the  chapter  on  Crimes  (Code, 
e.  25)  it  will  be  fonad  that,  In  a  large  num- 
ber of  cases,  limits  are  Imposed,  sometimes 
both  a  maximum  and  a  minimum,  and 
sometimes  only  a  maximum,  within  which 
the  discretion  of  the  court  is  confined. 
There  will  be  found  also  a  large  number 
In  which  the  punishment  Is  by  fine  or  tm- 
prlBonment  or  both,  in  the  discretion  ol 
the  court.  Tbla  Is  a  legal,  and  not  an  ar- 
bitrary, discretion,  and  must  be  exercised 
within  the  limits  of  the  constltuttun  and 
the  laws.  As  was  said  in  Driver's  Case, 
78  N.  C.  423:  "What  the  precise  limit  is 
cannot  be  prescribed.  The  constitution 
does  not  fix  it,  precedents  do  not  fix  it, 
and  we  cannot  fix  it,  and  It  ought  not 
tubeflxed.  Itoughtto  be  left  to  the  judge 
who  Inflicts  it,  under  the  circumstances  of 
each  ca«e.  •  »  »  and  It  ought  not  to  be 
interfered  with,  except  •  •  •  where  the 
abuse  is  palpable."  In  State  v.  Pottle.  80 
N.  C.  S67,  In  which  an  Imprisonment  in  the 
county  jail  for  twoyeftrsfor  the  aggravat- 
ed assault  and  battery.  In  that  case  com* 
mltted  by  the  defendant  on  his  wife,  was 
held  not  to  be  a  violation  of  the  canstitu- 
tion.  The  court  said:  "There  being  no 
specific  punishment  provided  by  statute 
for  such  an  offense,  it  was  the  duty  ot  the 
Judge,  in  the  exercise  ot  his  legal  discre- 
tion, to  fix  upon  the  term  of  Imprisonment 
suited  to  the  case,  without  restriction, 
save  that  in  the  constitution  which  for- 
bids 'cruel  or  unusual  punishments'  to  be 


Inflicted.**  Thefacts  setoutbyhls  honorin 
the  case,  on  appeal,  exhibit  such  wicked 
conducton  the  part  ot  the  defendant  as  to 
call  forexemplarypunlshmentadequate  to 
correct  him,  and  to  deter  others  from  of- 
fending In  a  like  manner.  It  appears  from 
the  testimony  of  the  physician  that  the 
defendant  owed  It  to  a  kind  providence, 
which  was  not  on  the  side  m  bis  guilty 
Intent,  thatthe wound  was  not  fatal,  when 
the  punishment  might  have  been  capital. 
The  only  circumstance  offered  In  mitiga- 
tion was  the  vulgar  epithet  applied  to  him 
by  the  woman.  Whatever  might  hare 
been  the  sting  inflicted  by  her  language. 
It  appears  from  the  facts  that  she  was  his 
partner  In  the  crimes  of  fornication  and 
adulteiy.  and,  however  great  the  provoca- 
tion might  have  been  under  other  drcnm- 
stances,  be  was  not  less  In  fault  nor  leas 
excusable  than  she.  As,  since  the  act  of 
X887,  the  Judgment  Is  not  vacated  by  the 
appeal,  and  It  cannot  affect  the  sentence 
in  this  case,  we  may  be  permitted  to  say 
that,  so  far  from  transcending  the  reason- 
able boundary  ot  Jnst  punishment,  we 
think  bis  honor  was  safely  and  hnmanely 
within  the  limit  allowed  by  the  reasonable 
exercise  of  his  discretion.  Hiere  is  no  er- 
ror. 

MoADOO  T.  BiCBlIOND  ft  D.  R.  Co. 
(Supreme  Court  of  Korfh  Carolina.  Uardti  17, 

1890.) 

AOOinBNTS  TO  PbRSOHTB  Oir  RULBOAO  TkacK  — 
Nboliqbncb — PLSADnre. 

1.  Where  a  oomplalot  alleges  tbatplatntUr  WW 
injured  by  the  ^rota  negUgoooe  of  defoadaot^ 
servants,  without  alleging  that  the  injorr  wnm  In- 
flioted  willfully,  wantonly,  or  through  matlcse,  the 
word  "gross "must  he  trMted  as  a  mereenleUve; 
and  a  finding  that  plalntlfl  was  injured  ^as  al- 
leged "  wUl  be  regsrued  as  an  afflrmatlTe  responsa 
to  an  issue  whether  defendant  f^ed  to  exendae 
ordinary  care. 

2.  Where  tiie  Jnry  also  find  that  plaintiff  con- 
tributed to  the  injury,  the  latter  is  not  mtiUad  to 
a  judgment  non  obaUmte  veredicto  on  the  ground 
that  contributory  negligence  does  notalwdve  ade- 
fendant  who  is  willfully  negligent,  as  the  vQlfal 
negligence  was  not  well  pleaded. 

8.  No  recovery  can  be  bad  of  a  railroad  oom- 
pany  for  injuries  sustained  by  a  persoa  using  its 
tracks  as  a  footway,  through  being  nm  overly  an 
engine  moving  five  miles  an  hour,  wldoh  bewonld 
have  seen  or  heard  by  using  his  senses. 

4.  Error,  if  any,  in  refusing  to  toll  the  Jory 
that  a  railroad  company  is  required  to  exercise 
more  than  the  usoal  amount  of  care,  becaose  of  the 
greater  peril  to  persons  passlov,  in  ranninK-  its 
trains  in  populous  towns,  la  cnredWafindtng  that 
the  injury  oomplained  of  was  soatshwd  tlmra^ 
the  negUgiBnca  of  the  oompaay. 

This  was  a  civil  action,  tried  at  the  Feb- 
ruary term,  1S89,  ot  the  superior  conrt  of 
Oulirord  county,  before  Byndm,  J. 

The  second  paragraph  of  the  complaint 
was  as  follows:  "That  on  the  said  17th 
day  of  February,  1886,  the  plaintiff,  com- 
ing from  his  usual  place  of  business,  was 
walking  upon  the  track  ot  the  defendant's 
North  Carolina  Division,  as  he  has  been 
In  the  habit  of  doing  for  several  years 
without  objection  from  the  defendant, 
within  the  corporate  limits  of  the  city  of 
Greensborough,  where,  owing  to  the  gross 
negligence  of  the  defendant's  servants,  he 
was  struck  from  behind  by  a  locomotiTe 
engine  belonging  to  the  defendant  and  op- 
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erated  by  its  acent,  and  was  violently 
thrown  from  the  track;  that  be  was 
thereby  much  injured,  and  suffered  great 
physical  and  mental  pain,  by  haviu}?  his 
le£  badly  strained  and  bruised,  whereby 
lie  was  temporarily  disabled  from  carry- 
iDff  un  his  foi-mer  business  as  a  watchman 
and  laborer,  and  still  suffers  great  pain 
and  inconvenience. "  This  was  denied  by 
defendant.  The  issues  submitted,  with 
the  responses  of  the  Jury,  were  as  follows: 
"Was  the  plaintiff  injared  by  the  negli- 
fcence  of  the  defendant,  as  alleged?  An- 
swer. Yes.  Did  theplaintlff  contribute  to 
his  Injury  byhis  own  negligence?  A.  Yea. 
What  damage  IS  the  plalntitf  entitled  to 
recover?  No  answer."  The  words  "as 
alleged,"  In  the  Hrst  issue,  were  Inserted 
by  the  court  on  motion  of  the  defendant. 

Plaintiff  testified  that  on  Wednesday  of 
February  court.  1886,  he  was  watchman 
at  Seargeant's  foundry,  and  was  coming 
np  the  track  of  the  railroad,  about  8 
o  clock  A.  u.,  when  he  was  struck  from 
behind  by  an  engine,  and  knocked  oft  the 
track.  He  was  struck  on  calf  of  leg ;  skin 
sliffhtly  broken ;  sole  of  shoe  turn  off.  and 
ankle  and  back  strained.  Was  unable  to 
work  for  five  or  six  days.  His  ankle  hurt 
him  for  nearly  a  year,  but  does  not  feel  it 
now.  Back  sometimes  troubled  him  b^ 
fore  the  accident,  but  has  been  worse  since. 
Lost  five  or  six  days,  at  one  dollar  per 
day,  and  spent  one  dollar  for  medicine. 
The  morning  was  clear.  He  was  in  good 
health,  and  walking  four  or  five  miles  an 
hour.  Had  been  using  the  track  as  a 
pass  way  for  11  years  without  objection 
from  any  one.  It  was  so  used  by  large 
nambeni  of  people.  The  engine  hud  no 
cars  attached,  and  passed  him  about  as 
far  as  half-way  across  court-room,  (about 
20  feet.)  He  did  not  hear  either  bell  or 
whistle.  Was  watching  the  Salem  train, 
wbich  was  switching  near  him.  Foundry 
is  about  a  quarter  of  a  mile  from  depot. 
Witness  had  walked  about  half  way  when 
struck.  Had  passed  the  engine,  with 
freight  train  on  side  track,  after  leaving 
lonndry.  En^ne  came  off  side  track  on 
main  line,  and  struck  him  from  behind. 
Cross-examined :  He  was  as  well  as  usual 
that  morning ;  sober ;  eye-sight  good ; 
hearing  good.  Had  no  disability,  and 
could  have  gotten  off  the  road.  Stopped 
a  minute  to  talk  with  bis  daughter  and 
another  woman  on  track,  but  did  not 
step  off.  They  were  coming  from  depot. 
He  did  not  turn  round,  and  did  not  see  or 
hear  theengine.  If  train  was  on  tfaetrack, 
he  could  have  seen  It;  walked  the  track 
half-way  from  foundry  to  depot.  SaJem 
train  was  on  side  track.  Was  looking  at 
it,  but  had  no  busiuras  with  it.  Engine 
was  on  side  track  when  It  struck  him,  east 
of  Davie  street.  North  Carolina  Bailroad 
track  and  Cape  Fear  &  Yadkin  VaJley 
track  are  10orl2  feet  apart.  Did  not  bear 
the  bell  rlnglng.but  did  notswear  the  bell 
was  not  ringing.  Murphy  was  en8:ineer. 
Sprinkles  was  first  man  who  came  to  him. 
Does  not  think  he  walked  between  the 
tracks,  but  on  main  track,  because  it  Is 
a  better  walk.  Had  no  idea  engine  was 
behind  blm.  Sprinkle,  a  witness  for  plain- 
tiff, teatlfied  he  was  helping  to  shift  Salem 
train.  Heard  some  one  cir  out.  Turned 


round  and  saw  plaintiff  lying  on  the 
ground  twoor  three  feet  from  track.  Was 
within  20  feet  tu  where  plalntitf  was 
struck.  Saw  engine  coming,  and  it  ran 
onto  the  main  line.  "Think  It  was  run- 
ning four  or  five  miles  an  hour.  At  that 
time,  Salem  train  was  shifting.  Heard 
engine  that  struck  plaintiff  comiug.  Don't 
recollect  whether  beU  was  ringing.  Have 
been  on  railroad  eight  years.  Engine 
passed  plalntlH  ten  or  twelve  feet.  Saw  it 
come  to  'cross-over*  track;  thence  back 
to  main  track,  and  up  main  track  towards 
the  turn-table. "  Plaintiff  then  introduced 
city  ordinances.  It  was  admitted  that 
ordinance  forbade  trains  runnlngoverfour 
miles  an  hour  within  certain  umlts,  and 
that  plaintiff  was  struck  by  engine  with- 
in those  limits,  and  that  plalntlfi  was  not 
a  trespasser. 

Testlmonyfordefense:  Murphy  t«itified 
he  was  an  engineer  on  Blchmond  &  Dan- 
ville road,  and  was,  when  plaintIS  was  In- 
jured, running  the  engine  which  hart  htm. 
Came  In  on  North  Carolina  Railroad  track, 
and  ran  on  foundry  track.  Left  train  on 
foundry  track,  and  backed  the  engine  on 
"cross-over  track  "to  main  line,  and  down 
main  line  to  switch  leading  to  turn-table. 
First  sawplc^tifl  when  pulling  in  on  foun- 
dry track.  He  was  on  main  line.  Next 
lime  witness  saw  him,  he  was  walking  on 
Cape  Fear  and  Yadkin  Valley  Bailroad 
track,  and  the  next  tlmeSor  10  feet  in  rear 
of  tender  on  said  track.  Did  not  see  him 
on  the  track  before  he  was  struck.  Wl1> 
ness'  seat  Is  on  right  side  of  engine.  Wiley 
Holt  was  on  left  side.  A  man  on  left  side 
of  track  cannot  be  seen  by  engineer  in  less 
than  10  to  ISyards.  Holt  was  ringing  the 
bell,  sitting  in  fireman's  seat,  and  told  wit- 
ness: "Yon  have  knocked  a  man  off." 
This  was  the  first  that  witness  knew  of 
plaintiff  being  there.  Wltnesslooked  back, 
went  8  or  10  feet  and  stopped,  reversing 
theengine.  Was  using  no  steam  at  the 
time.  "  Have  been  an  engineer  thirty 
years.**  It  was  admitted  that  witness 
was  ancxpert.  D^endant's  counsel  asked 
witness :  "  If  engine  had  been  rolling  down 
the  track  over  four  miles  an  hour,  could 
you  not  have  stopped  In  the  time  yon  did 
actually  stop?"  Question  objected  to 
upon  tbeground  that  the  negligence  of  the 
witness  was  the  alleged  cause  of  the  accl- 
Aeat,  and  the  character  of  the  question 
was  calculated  to  indicate  the  answer  de- 
sired. Objection  overruled,  and  exception 
noted.  The  witness  answered:  "No.  If  it 
had  been  going  over  that  speed,  it  could 
not  have  been  stopped  In  that  distance. " 
Witness  stated  that  at  the  time  plaintiff 
was  struck  the  engine  was  not  running 
over  four  miles  an  hour.  Cross-examina- 
tion. **If  going  five  miles  an  hour,  could 
stop  In  fifteen  or  twenty  yards. "  Witness 
stopped  in  ten  yards.  Ban  about  length 
of  engine  and  tender.  Did  not  and  could 
not  see  plaintiff,  who  was  on  left  side. 
When  witness  first  saw  him,  he  was  walk- 
ing four  or  five  miles  an  hour.  Did  not 
see  him  when  he  stopped  on  North  Caro- 
Una  track.  If  witness  had  been  notified 
In  time,  engine  could  have  been  stopped 
before  striking  plaintiff,  who  crossed  foun- 
dry track  and  got  on  main  line  ahead  of 
engine.  WU^  Holt,  for  d^endaut,  testl- 


Digitized  by 


Google 


818 


SOUTHEASTERN  EEPORTEB,  Vol.  11. 


fled  that  he  was  sitting  on  south  side  o! 
engine  when  plaintiff  was  struck.  As  en- 
glnecameon  main  line  plaintiff  was  stand- 
ing "facing  ns,  talking  to  two  women  who 
had  their  backs  to  us. "  Engine  started 
on  main  line  for  depot.  Plaintiff  was 
walking  between  main  line  and  Cape  Fear 
track  Just  before  he  was  struck.  He 
started  across  main  line  In  front  ot  engine, 
and  was  struck  and  knocked  off.  Witness 
was  ringing  the  bell  at  the  time.  Cross- 
examination:  Witness  did  not  tell  plain- 
tiff he  saw  him  on  the  track,  and  thought 
he  was  going  to  step  off.  Plaintiff  Is  ud- 
frlendbr  to  witness,  and  does  not  speak  to 
him.  FlalntlO  stepped  on  track  about  10 
or  12  leet,  as  If  he  was  going  tocross.  Did 
not  notify  engineer.  Plaintiff  could  hare 
jumped  across  before  engine  got  to  him. 
Murphy  was  re-examined  by  defendant, 
and  stated  that  the  character  of  Holt  was 
good,  except  as  to  flghting.  There  was 
other  evidence  to  the  same  diect.  The 

glalntlff  vaa  re-examined,  and  stated  that 
u  had  acoDTeTsatloDwIth  Holt  Just  after 
the  accident,  and  he  said :  "I  saw  you  on 
track,  and  thought  yon  stepped  off.  Mur- 
phy did  not  see  you. "  Plaintiff  states  he 
never  got  off  main  track  until  he  was 
knocked  off,  and  does  not  think  the  en- 
gineer saw  him. 

Plaintiff  introduced  a  plat  of  tracks  al- 
luded to,  and  requested  ttaecottrt  to  charge: 

(1)  Walking  upon  the  track  by  a  trea- 
passer  does  not  perse  constitute  such  con- 
tributory negligence  as  will  bar  arecovery 
for  Injuries  sustained  from  the  negligence 
of  the  servants  of  a  railroad ;  and  such 
trespasser  may  recover,  if  he  did  nothing 
else  to  contribute  to  the  injury.  Refused. 

(2)  Acts,  to  constitute  contributory  negli- 
gence, must  be  tdie  proximate  and  not  the 
remote  cause  of  the  injury,  and  such  acts 
as  directly  produce,  orconcurred  In  direct- 
ly producing,  the  Injury.  Oiren.  (8)  It  Is 
required  by  a  railroad  company  to  exer- 
cise morecare  than  otherwise  necessary,  In 
running  Its  trains  in  a  populous  town. 
Befused.  (4)  Where  the  public,  for  a  long 
series  of  years,  has  been  in  the  habit  ol 
using  a  portion  of  the  track  for  a  crossing 
or  passway,  the  acquiescence  ot  the  com- 
pany will  amount  to  a  license,  and  Impose 
on  it  the  duty  of  reasonable  care  In  the 
operation  of  its  trains,  so  as  to  protect 
persons  using  the  license  from  injury."  Re- 
fused. (6)  Although  the  person  upon 
whom  the  Injuries  were  inflicted  contrib- 
uted thereto  by  his  Diligence,  II  the  de- 
fendant might  have  avoided  them  by  or- 
dinary care,  and  did  not,  damages  may  be 
recovered.  Refused. 

The  court  further  charged :  "As  to  the 
first  Issue,  if  the  accident  was  caused  by 
negligence  of  defendant,  the  Jury  should 
answer, 'Yes;'  otherwise,  'No.'  The  bur- 
den is  on  plaintiff  to  show  negligence.  If 
the  enginewas  moving  fourmiles  an  hour, 
defendant  not  being  at  a  croasing,  It  was 
not  negligence  not  to  ring  the  bell,  unless 
the  failure  to  ring  the  bell  is  shown  to 
have  contributed  tothelnjury.  Ifyou  find 
from  the  evidence  that  the  engineer  failed 
to  ring  the  bell,  that  did  not  relieve  the 
plaintiff  from  the  necessity  of  taking  ordi- 
nary precaution  for  his  safebr.  Negligence 
ol  d^ndant  in  that  particular  was  "ao  ex- 


cuse for  plalntifTs  negligence.  He  was 
bound  to  look  and  listen,  to  avoid  an  ap- 
proaching train,  while  walking  on  the 
track.  If  he  co  uld  have  seen  or  heard  the  en- 
gine approaching,  and  he  omitted  to  do  so, 
and  carelessly  and  thoughtlessly  walked 
on  the  track,  he  was  guilty  of  n^llgence, 
and  contributed  to  bis  injury;  and  the 
consequences  cannot  be  cast  upon  the  de- 
fendant. It  the  company  had,  by  long 
consent,  allowed  the  public  to  pass  and 
repass  on  the  track  where  plaintiff  was 
struck, then  plaintiff  was  not  a  trespasser; 
but  in  the  use  ot  it  the  plaintiff  must  use 
precantlons  that  a  man  ot  ordinary  under- 
standing, and  in  the  possession  ot  the  ordi- 
nary senses  ot  men,  would  use  to  avoid  in- 
Jury  to  himself  by  passing  trains.  The 
company  has  a  right  to  the  unobstructed 
use  ot  Its  track  for  the  purp<»e  of  running 
its  trains."  At  request  ot  defendant, 
the  court  further  charged  that  it  the  en- 
gineer did  not  see,  or  by  reasonable  dili- 
gence could  not  have  seen,  the  plaintiff  on 
the  track,  there  was  no  negligence  on  his 
part;  that  ft  is  the  dnty  of  every  person 
on  the  track  to  get  off  wheu  an  engine  is 
approaching,  and  nottodoso  Is  negligence, 
and  this  whether  there  was  an  ordinance 
forbidding  an  engine  from  moving  more 
than  fourmiles  an  honrornot.  The  plain- 
tiff had  no  right  to  put  himself  In  the  way, 
and  rely  on  the  ordinance  to  save  him.  It 
he  saw  the  engine  approaching,  it  was  n^- 
llgence  to  remain  in  the  way,  whether  the 
bell  was  ringing  or  not. 

Plaintiff  excepted  to  the  refusal  ot  the 
court  to  charge  as  requested.  The  plain- 
tiff moved  for  Judgment  non  obstante  ven- 
dicto,  and  for  an  inquiry  as  to  damages, 
on  the  ground  that  contributory  negli- 
gence was  nota  gixtand  for  defense  against 
gross  negligence,  as  found  by  the  Jury ; 
the  plaintiff  having  alleged  gross  ne^l- 
gence  In  his  complaint.  The  motion  was 
overraled,  and  the  plaintiff  appealed  from 
the  Judgment  rendered  against  him. 

X.  M.  Douglas,  tor  appellant.  i>. 
ScbentA,  for  appellee. 

Atery,  J.,  {after  atatiajr  the  facta  &a 
above.)  The  first  assignment  of  error 
rests  upon  the  refusal  ot  the  court  below 
to  render  Judgment  in  favorot  the  plaintiff 
upon  the  verdict.  The  plaintiff  declared 
in  his  complaint  that  he  was  walking  u[>- 
on  the  track  of  the  defendant  company  In 
returning  from  his  place  ot  business,  "as 
be  had  been  In  the  habit  ot  doing  for  sev- 
eral years  without  objection  from  the  de- 
fendant, within  the  corporate  limits  of  the 
town  of  Oreensborough,  when,  owing  to 
the  gross  negligence  of  the  defendant's  ser- 
vants, he  was  struck  from  behind  by  a  lo- 
comotive engine  belonging  to  the  d^end- 
ant,  and  thrown  from  the  track,  and  was 
thereby  much  injured."  To  the  issue, 
**  WaBthe  plaintiff  injured  by  tbenegllgcncs 
of  the  defendant  as  alleged?"  the  Jury  re- 
sponded, "Yes,"  while  they  found,  in  an- 
swer tothe  second  issue,  that  the  plaintiff, 
by  his  own  negligence,  contributed  to  cause 
the  Injury.  The  mostleamed  and  discrimi- 
nating text-writers  concur  In  the  opinion 
that,  in  actions  arising  ex^fe/lctotbereisno 
degree  of  negligence  that  can  be  deecrl  bed  by 
the  word  ''gross **  alone^  But,  where  an 
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Injury  Is  doe  and  can  be  traced  directly  to 
the  wtltfnl  act  of  another,  he  Is  not  ab- 
aci red  from  liability  by  the  concnrreot 
n^llgence  of  the  Injured  party,  as  helanot 
where,  by  the  exercise  of  ordinary  care,  he 
coDld,  notwithstanding  the  fault  of  the 
injured  party,  have  saved  the  latter  barm- 
leaa.  Shear.  A  B.  Neg.  K  86,  87;  Cooley, 
Torts,  674.  Hence,  we  often  fltid  In  opin- 
ions emanatinsfrom  thisand  othor  courts 
the  expression,  "gross  and  wanton  negli- 
gence ; "  but  the  former  word  Is  never  used 
to  describe  a  degree  of  carelessness  that 
wHl  excuse  the  fault  of  a  plalntin  In  ex- 
posing himself  to  danger,  except  where  It 
is  Improperly  held  synonymous  with  elthw 
the  word  "willful, -"malicious, "or-frand- 
olent."  Shear.  4R.  Neg.  $  8j  Wilds  v. 
Bailroad  Co.,  24  N.  Y.  430;  Ballroad  Co. 
Armstrong.  49  Pa.  St.  186;  Neal  r.  Glltett, 
23  Conn.  487;  Cunningham  t.  Lyness,  22 
Wis.  245;  Sanfnrd  v.  Railroad  Co.,  28  N. 
Y.  843.  Wharton  In  bis  work  on  Negli- 
gence, S  64,  maintains  that,  outside  of  the 
rale  applicable  to  common  carriers,  which 
makes  them,  according  to  the  drcnmstan- 
ces,  either  Insurers,  or  bound  to  show  the 
care  of  a  prudent  man  in  the  conduct  of  his 
own  business,  or  liable  for  gross  negli- 
gence, there  are  no  recognized  degrees  of 
diligence  or  n^ligence  that  can  be  de- 
scribed by  the  words  "slight"  or  "gross. " 
Culbreth  t.  Ballroad  Co.,  8  Houst.  8&2; 
Wbart.  Neg.  §  600.  In  The  New  World  v. 
King,  16  How.  474,  Justice  CuRTia,  for  the 
court,  goes  mncfa  tartfaer,  when  be  says, 
speaking  of  actions  arising  oatof  contract 
as  well  as  tu"t:  "If  the  law  farntshes  no 
definition  of  the  terms  *  gross  negligence ' 
or  '  ordinary  negligence '  which  can  be  ap- 
plied in  practice,  but  leaves  It  to  the  Jury 
to  deteimlne  In  each  ease  wbat  the  duty 
-was.  and  wbat  omissions  amount  to  a 
breach  of  It,  It  would  seem  that  Imperfect 
and  confessedly  unsuccessful  attempts  to 
deflnethatdutyhad  better  beabandoned." 
It  the  plaintlft  had  alleged  that  the  defend- 
ant  company  orlts  aerrauts  had  willfully, 
wantonly,  purposely,  or  maliciously  run 
an  engine  against  and  Injured  falm,  a  very 
diffbrent  question  would  have  been  pre- 
sented. In  Manly  r.  Railroad  Co..  74  N.  C. 
666,  this  coart  said:  "When  the  Injury 
arises  neither  from  malice,  design,  nor 
wanton  and  gross  neglect,  but  simply  the 
neglect  of  ordinary  care,  and  the  parties 
are  mutually  In  fault,  the  negligence  of 
both  being  the  Immediate  and  proximate 
cause  of  the  injury,  a  recovery  is  denied 
upon  the  ground  that  the  injured  party 
must  be  taken  to  have  brought  the  injury 
upon  himself."  That  case  was  subse- 
quently citetl  with  approval,  as  to  the 
first  pobit,  in  Rigler  v.  Bailroad  Co.,  94  N. 
C.  610.  and  In  walker  v.  Town  of  Relda- 
vlUe,  96  N.  C.  382,  2  S.  B.  Rep.  74.  See, 
also.  Railroad  Co.  y.  Lowdermllk,  15  Ind. 
120;  Bailroad  Co.  t.  Adams,  26  Ind.  76;  2 
Wood,  By.  Law,  S  810.  We  think,  there- 
fore, tha^  as  the  plaintiff  did  not  declare 
tbat  the  engineer  or  fireman  Inflicted  the 
iDjury  wUlfuTly,  wantonly,  or  though  mal- 
ice, the  word  gross"  must  be  treated  as 
a  mere  expletive,  and  the  use  of  it  as  char- 
acterising the  n^llgence  alleged  makes  no 
material  difference  In  the  meaning  of  the 
complaint;  and  the  finding  that  the  plain- 


tiff was  Injured  "as  alleged"  most  be 
treated  aa  an  affirmative  response  to  an 
Issue,  Involving  only  the  question  wheth- 
er the  defendant  failed  to  exercise  ordinary 
care  in  the  management  of  the  engine,  and 
thereby  injured  the  plaintiff. 

As  the  Jury  found,  in  answering  the  sec- 
ond Issue,  that  the  plaintiff,  by  his  concur- 
rent  negligence,  contributed  to  cause  the 
Injury,  the  Judgment  rendered  muststand, 
unless  there  was  error  In  misdirecting  the 
Jury.  Mauly  v. Railroad,  supra;  Smith  v. 
Railroad, 99.N.C.241,5S.E.  Rep.896:  Troy 
V.  Railroad  Co.,  99  N,  C.  298,  6  8.  E.  Rep. 
77;  Chambers  v.  Ballroad  Co.,  91  N.  C. 
471;  Turrentlne  t.  Bailroad  Co..  92  N.  C. 
688,  Blgler  t.  Ballroad  Co.,  supra.  In  ref- 
erence to  framing  Issues  for  the  consldera- 
tlon  of  the  Jury,  thla  court  haa,  by  repeat- 
ed adjudications  determined:  (1)  That 
only  issues  of  fact  raised  by  the  pleadings 
must  be  submitted  to  the  Jury.  Wright 
T.  Cain,  98  N.  C.  296;  Carpenter  v.  Tucker, 
98  N.  C.  316,  8  S.  E,  Rep.  881;  Emery  v. 
Railroad  Co.,  102  N.  C.  209,  9S.  E.  Rep.  139, 
(2)  The  verdict,  whetherupononeormany 
issues,  must  establish  facts  sufficient  to 
enable  the  court  to  proceed  to  Judgment. 
Emery  v.  Railroad  Cfo.,  supra.  (8)  Of  the 
issues  raised  by  the  pleadings,  the  judge 
who  tries  the  case  may,  in  bis  discretion, 
eiibmlt  one  or  many,  provided  that  nei- 
ther party  Is  denied  the  opportunity  to 
present  to  the  Jury  any  view  of  the  law 
arising  out  of  the  evidence  through  the 
medium  of  pertinent  Instructions,  on  some 
Issue  passed  upon.  Emery  v.  Railroad  Co., 
aupra;  Meredith  v.  Iron  Co.,  99  N.  C. 
576,  6  S.  E.  Rep.  668;  McDonald  v.  Carsun, 
94  N.  C.  497.  In  accordance  with  these 
rules,  this  court  has  held  that,  in  trying  a 
case  like  that  before  os,  where  contribu- 
tory negligence  is  pleaded  as  a  defense,  it 
is  not  necessary  to  confine  the  Jury  to  the 
single  Issue  whether  the  Injury  was  caused 
by  the  negligence  of  the  defendant,  If 
the  Judge,  In  his  charge,  explains  the 
evidence  relied  on  tending  to  establish' 
contributory  carelessness  on  the  part  of 
the  plaintiff,  and  Instructs  the  Jury  to  re- 
spond In  the  negative  If  they  believe  that 
plaintiff,  according  to  the  law.aa  given  by 
the  court,  contributed  to  cause  the  Injury. 
Scott  V.  Railroad  Co..  96  N.  C.  428,  2  S.  E. 
Rep.  151.  On  the  other  hand.  It  was  held 
to  be  error  In  the  trial  Judge  to  refuse  to 
submit  an  issue  involving  only  the  plain- 
tiff's want  of  care,  and  afterwards  omit 
such  inatructlon.  Kirk  v.  Railroad  Co.,  97  N. 
C.  82,  2  8.  E.  Rep.  686.  In  the  present  ease.  It 
would  not  hare  been  erroneous  to  confine 
the  Jury  to  the  single  Issue  first  considered 
by  them,  Instead  of  framing  two,  as  we 
do  not  think  that  chapter  33,  Laws  1887, 
can  be  construed  to  make  a  new  issue  nec- 
essary, because  a  specific  avermentwas  re- 
quired to  make  a  defense  available.  This 
defense.  like  that  of  estoppel,  may  be  cor- 
ded by  Instruction,  and  considered  as 
bearing  on  a  more  comprehensive  Issue, 
such  as  one  involving  title.  Meredith  v. 
Iron  Co.,  99  N.  C.  576,  6  S.  E.  Rep.  659; 
Railroad  Co.v.McCasklll,  94N.C.746.  But 
the  Jury  could,  doubtless,  have  been  made 
to  understand  the  testimony,  and  the  law 
applicable  to  It,  much  more  clearly,  and 
the  labor  of  the  Judge  woubl.  have  been 
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made  lighter,  In  tlile  as  It  would  in  many 
otht!r  such  cases,  H  the  Jqry  had  been  al- 
lowed to  pass  separately  not  only  upon 
the  question  of  plaintiff's  as  well  as  the 
defendant's  negligence,  but  also  upon  a 
third  question  rRised  by  the  pleadings,  dis- 
cussed by  coonsel  on  appeal,  and  suggest- 
ed by  the  instructions  asked  for,— wheth- 
er, notwithstanding  the  plaintiff's  careless- 
ness, the  defendant,  by  the  exercise  of  or- 
dinary care,  could  have  prevented  the  la- 
Jury. 

It  was  admitted  on  the  trial  tbat  the 

f)lainUff  was  not  a  trespasser,  and  the 
ndge  subsequently  told  the  Jury  that  he 
was  nut.  In  the  fourth  paragraph  of  the 
instructions  given,  as  in  the  entire  charge, 
the  court  proceeded  upon  the  aasaniptlon 
that  the  defendant  must  exercise  ordinary 
care.  It  was  not  erroneous  to  substitute 
said  paragraph  for  the  first  Instruction 
asked^nor  to  refuse  to  ffire  that  numbered 
4,  oflered  by  plaintiff.  If  it  was  error  to 
r^ase  to  tell  the  Jury  that  a  railroad  com- 
pany Is  reqaired  to  exercise  more  than  the 
usual  amount  of  care,  because  of  the 
greater  peril  to  persons  passing,  In  run- 
ning Its  trains  in  populous  to  wns,  it  was 
cured  by  the  response  to  the  first  issue; 
and,  for  the  same  reason.  It  is  now  unnec- 
eBsary  to  dedde  whether  the  law  was  cor- 
rectly stated  in  the  InstractlonB  numbered 
1  and  6,  given  by  the  court. 

When  a  person  is  about  to  cross  the 
track  of  a  railroad. even  at  a  regular  cross- 
ing,it  is  his  duty  to  examine,  and  see  that 
no  train  is  approaching,  before  venturing 
upon  it;  and  he  is  negligent  when  be  can, 
by  looking  along  the  track,  see  a  moving 
train,  wblch.lnhls  attempt  to  bUndlypaas 
across  the  road,  in}ares  him.  Bullock  v. 
Railroad  Co.,  10  S.  E.  Rep.  988,  (decided  at 
this  term ;)  2  Wood,  Ry.  Law,  1 323.  Even 
wherelt  Is  conceded  that  one  is  not  a  tres- 
passer, as  in  ourcase,  in  using  the  track  as 
a  footway  from  a  foundry  to  his  house, 
it  behooves  him  to  be  stUl  more  watchful. 
The  liceiure  to  use  does  not  carry  with  It 
the  right  to  obstruct  the  road,  and  Impede 
the  passage  of  trains.  A  railroad  com- 
pany has  the  right  to  the  use  of  its  track, 
and  its  servants  are  justified  In  assuming 
that  a  human  belngwho  has  the  use  ot  all 
of  his  senses  will  step  oR  ot  the  track  be- 
fore a  train  reaches  him.  Whart.  Neg.  § 
3S9a;  Parker  v.  Railroad  Co.,  86  N.  C.  221 ; 
a  Wood,  Ry .  Law,  §  320.  The  plaintiff  was 
known  to  the  fireman,  and  presumably 
known  to  have  ordinary  Intelligence,  and 
to  be  able  to  hear  an  approaching  train. 
The  plaintiff  coold  not  recover  it  the  engi- 
neer and  fireman,  without  any  actual 
knowledge  of  or  acquaintance  with  him, 
had  acted  as  they  did  on  the  assumption 
that  he  would  get  out  of  the  way.  There 
was  DO  error,  therefore,  in  giving  the  In- 
structions  numbered  8,  5,  7,  8,  or  tf. 

The  plaintiff  "would  not  swear"  that 
the  bell  was  not  rung,  while  the  engineer 
and  fireman  both  testified  that  it  was 
rung.  There  was  no  error,  however.  In 
the  Instruction  predicated  upon  the  sup- 
position that  they  failed  to  ring  It.  Ac- 
cording to  the  plaintiff's  own  testimony, 
he  stood  ui>on  the  track,  with  his  back  to- 
wards the  enfftne.  and  did  not  see  it  till 
altar  h«  was  sbleken  by  It.  He  was.  there-  | 


fore.  In  any  aspect  of  the  case,  n^IIgent; 
and  the  Jury  would  not  have  been  war- 
ranted in  finding  that  the  defendant  could 
have  prevented  the  injury  by  using  ordi- 
nary care,  because  It  was  not  even  negli- 
gence, unless  it  grew  out  of  violating  a 
town  ordinance,  when  it  was  apparent 
tbat  the  plaintiff  was  awake,  and  in  loll 
possession  of  all  his  sensra,  to  ran  the  en- 
gine at  the  rate  of  five  miles  an  hour.  If 
it  was  running  at  five  miles  an  hour, — and 
the  only  testimony  is  that  it  was  mnniug 
four  or  five, — it  Is  manifest  that  a  reduc- 
tion of  the  speed  to  one  mile  less  an  hour 
would  not  hare  prevented  the  Injury,  by 
enabling  the  plaintiff  to  see  with  his  face 
turned  In  the  opposite  direction.  But  alt 
this  might,  possibly,  have  been  more  clear- 
ly presented  11  there  had  been  a  third  is- 
sue, and  his  honor  bad  said  there  was  no 
testimony  to  support  an  affirmative  find- 
ing on  It.  There  is  no  error,  and  the  Judg- 
ment is  affirmed. 


Daily  t.  Ricdkond  ft  D.  R.  Co. 

{Supreme  Omut  of  JTorth  Vantma.   April  28, 
im) 

NHLISBNOB— RUIAOAD  CBOWnTO. 

1.  In  an  action  off^nst  a  railroad  company  for 
perBOoal  injuries  inntcted  by  a  train  at  a  orosetng, 
the  evidence  for  the  plaintiff  showed  that  upon  an- 
other compaDy'B  traiu,  which  ran  panOlel  with  that 
of  defendant,  oars  were  stand  iog  over  the  pass  way, 
so  that  pli^ntlfl  oould  not  see  the  approaching  tniTii 
until  he  bad  gone  round  the  end  thereof,  but  that 
after  doing  so,  although  there  was  a  clear  space  of 
Biz  feet  before  reaching  defendant's  track,  tie  did 
not  stop  or  look  np.  Held,  tbat  plaintiff  waa 
Ugeot;  and,  in  the  absence  of  evidenoe  of  negu- 
ganoeonthapartof  theensineer,  It  was  not  error 
to  direot  a  verdict  for  the  defendant. 

3y  Where  as  idiot  is  crossing  a  railroad  track, 
and  is  seen  by  the  engineer  of  an  approaching  lo- 
comotive in  tame  to  stop  hU  train,  there  is  no  pre- 
sumption  of  negligence  in  not  doing  BO,iinIeaB  it  Is 
shown  that  the  engineer  knew  him  to  be  an  idiot, 
and  with  proper  care  might  have  reoognlzed  htm. 

Appeal  from  superior  court,  Catawba 
county;  Glake,  Judge. 

The  suit  was  brought  by  Hiram  Dally, 
an  idiot,  against  the  Richmond  &  Danville 
Railway  Company,  tor  damages  for  per- 
sonal injuriesiuflicted  by  a  train  at  astreet 
crossing  in  the  town  of  Hickory.  At  the 
close  of  the  testimony  for  the  plaintiff  the 
court  ruled  that  U  would  direct  a  verdict 
for  the  defendant,  whereupon  the  plaintm 
submitted  to  a  nonsuit,  and  appealed. 
At  the  crossing  there  was  a  narrow-gauge 
track  running  parallel  with  the  defendant's 
road.  Upon  this  track,  extending  across 
the  pasBway,  some  cars  were  standing  at 
the  time.  Daily  came  from  that  side,  and 
could  not  see  an  approaching  train  until 
be  had  passed  around  the  eaa  of  the  nar- 
row-gauge cars.  It  was  six  feet  from  the 
narrow-gauge  to  the  Richmond  &  Danville 
track ;  and,  while  passing  this  clear  space, 
Daily  did  not  look  up  or  stop  to  listen,  but 
kept  straight  on,  and  was  struck  by  the 
bumper  ot  a  passing  train.  Several  wit- 
nesses said  they  did  not  hear  the  bell  ring 
or  the  whistle  blow,  but  were  nut  positive 
that  both  did  not  occur.  Another  testi- 
fied that  he  heard  the  whistle  blow.  The 
evidence  tended  to  show  that  the  train 
vas  running  about  20  miles  an  hour. 
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D.  Sebeaek  and  Oeoisv  f  .  Suaon,  for  ai»> 
peltee. 

Avert,  J.  We  concar  with  tte  court 
beluw  Id  tbe  opinion  that  the  plaintiff  Ib 
nut,  in  any  view  of  the  testimony,  entitled 
to  recover.  Hi>could  not,  accordlufp  to  the 
evidence,  have  seen  the  approaching  train 
tintU  he  stepped  oft  the  narrow-Kauge 
road,  and  wa»  within  six  feet  of  the  main 
track  along  which  It  was  coming.  There 
1b  do  teHttmony  tending  to  show  how 
near  it  was  to  him  when  he  attempted  to 
cross;  and  It  would  have  been  impossible 
for  the' Jnry  to  have  determined  whether 
the  defendant's  agent«  were  negligent  In 
failing  to  stop  the  train,  It  it  was  tiuAr 
dnty  to  make  any  attempt  to  stop  at 
all,  without  Information  as  to  the  actual 
illKtance  between  him  and  the  engine  at 
the  moment  when  be  passed  upon  the 
truck  In  front  of  It,  and  iu  the  absence  of 
pn>of  aa  to  the  number  of  yards  within 
wlik-h  tbe  train  could  have  beoa  stopped, 
by  the  use  of  all  of  the  appliances  at  thecom- 
mand  of  the  engineer,  after  he  saw,  or 
micht  by  reasonable  care  and  watcbful- 
ncKN  have  seen,  the  plaintiff  on  the  track. 
Itiit.if  the  witnesses  had  thrown  addltion- 
ul  tight  npon  the  transaction  by  giving 
tlie  data  mentioned,  the  plaintiff's  right 
to  recover  would  not  still  have  been  es- 
tabltshed,  even  prima  fhcle,  unless  there 
htid  been  evidence  also  tending  to  show 
tliat  the  engineer  knew  hira  when  he  saw 
him  upon  the  track,  or  could,  by  the  exer- 
cise of  ordinary  care,  have  seen  him,  and 
had  actual  knowledge  or  reasonable 
gn>and  for  the  beli^  that,  on  account  of 
some  mental  or  physical  infirmity,  becoald 
not  assume  that  plaintiff  would  step  off 
the  track  In  time  to  escape  Injury.  If, 
with  Hoch  actual  knowledge  or  Informa- 
tion, the  engineer  had  carelessly  refrained 
from  nil  effort  to  check  the  speed  of  the 
engine  when  he  might,  without  peril  to  the 
passengers  on  the  train,  have  prevented 
the  Injury  by  stopping  It  short  ol  the 
point  where  plaintiff  was  stricken,  then 
the  defendant  was  liable  In  damages  not- 
withstanding the  negligence  of  the  plain- 
tiff. 2  Wood.Ry.  Law,  fi  820;  Parker  v. 
Rnilroad  C«/.,86  N.  C.  221;  Whart.  Neg. 
m-c  McAdoo  V.  Railroad  Co.,  ante,  Sl6, 
(decided  at  this  term.)  In  the  absence  of 
uctnal  knowledgeor  Information  as  to  the 

{ilniutlff's  infirmity,  and  of  opportunity 
iirrecogniring  blm.tbe  engineer  was  Jubq- 
fleil  111  amnmfng  that  tbe  plaintiff  was  a 
man  of  ordinary  Intelligence,  and  would 
get  off  tlie  track  In  time  to  avert  danger, 
and  tJiat  It  was  not  necessary  to  delay  the 
train  by  checking  its  speed  meivly  because 
nn  apparently  and  presumably  reasonable 
human  being  was  crossing  at  a  point  far 
enongh  In  his  front  to  enable  him  to  stop 
it.  it  lie  chose,  btfore  reaching  auch  per- 
son. UcAdoo  T.  Railroad  Co.,  supra. 
There  Is  no  error.  Judsment  affirmed. 

Uxiox  Nat.  Bank  v.  Millbb  et  at. 

(fttpniM  Court  qf  Nmih  CaroUna.  April  31, 
1890.) 

Btu— AccBPTAitoB  or  Oma. 
No  title  paue*  by  tbe  aocoptanoe  by  tele- 
(nph  of  an  offer  u>  porcbase  persoosl  i^pertiy, 

▼.l]8.E.no.4— 21 


which  sUpnUtes  thst  the  propoMr  "muat  have  r»- 
ply  early  to-morrow, "  where  the  acoeDtance  la  uoi 
received  uBtU  late  Id  the  evening,  aad  is  not  shown 
to  have  beeo  dispatched  early  in  the  morning. 

Appeal  from  superior  court,  liecklen- 
borg  county. 

Actdon  by  the  Union  National  Bank  of 
Chicago  against  John  W.  Miller  and  oth- 
ers, to  recover  personal  property  alleged 
to  have  been  wrongfully  attached.  Judg- 
ment lor  detendantB,  and  plaintiff  appeals. 

BurweBA  Walker  md  0.B.  W'l/aoa,  tor 
appellant.  Jonea  4  3!U/ett,  tor  responds 
ents. 

Shxphbrd,  J.  The  only  question  neces- 
sary to  be  considered  In  dlspoeiug  of  this 
appeal  involves  the  correctness  of  his  hon- 
or's  instruction  that  the  title  to  tbe  prop- 
erty bad,  by  reason  of  the  telegraphic  cor- 
respondence, passed  out  of  the  plaintiff, 
and  into  Van  Landingham.  at  the  time  of 
the  levy  of  the  attachment.  The  proper- 
ty was  in  Charlotte,  in  the  possession  of 
a  common  carrier,  and  on  the  26th  of  No- 
vember, 1888,  Van  Landlngham  made  the 
following  offer  by  telegraph  to  the  plain- 
tiff's agent  at  Chicago:  "Charlotte,  N.  C, 
Nov.  26,  1888.  To  Gregg.  Oarvey  &  Co: 
Nineteen  dollars  per  tun.  Must  have  re> 
ply  early  to-morrow.  Jmo.  Van  Xjandino- 
HAU. "  On  tbe  next  day,  at  6: 84  p.  m..  Van 
Landlngham  received  a  telegram  from  the 
said  ag^t  accepting  the  offer.  This  lat- 
ter telwram  was  sent  from  Chicago  be- 
fore, but  was  not  received  by  Van  t*and- 
Ingham  until  after  the  levy  of  the  attaeb- 
ment.  His  honor  held  that  the  contract 
was  complete  when  the  telegram  was  sent 
from  Chicago,  and  that,  the  title  to  tbe 

groperty  having  passed  to  Van  Landing- 
am  kt^ore  the  alleged  conversion,  the 
plaintiff  could  not  recover.  In  the  cases 
of  Crook  T.  Cowan.  64  N.  C.  748,  and  Ober 
V.  Smith.  78  N.  0.  S18,  It  was  held  ttaat 
where  there  was  a  deUvery  to  a  carrier  In 
pursuance  of  an  "  unconditional  and  spe- 
cific order, "  the  contract  was  complete ;  but 
it  has  never  been  distinctly  decided  in  this 
state  whether,  in  the  absence  of  such  a  de- 
livery of  the  property,  the  mere  dispatch- 
ing of  an  acceptance  by  post  or  t^egrapta 
has  tbe  effect  of  consummating  a  coutraet 
at  the  time  of  such  dispatching.  Upon 
this  point  the  authorities  are  conflicting. 
It  is.  however,  unnecessary  to  decide  the 
question  In  this  case ;  for,  granting  the  af- 
firmative of  tbe  proposltloo,  we  are  of  the 
opinion  that  under  the  peculiar  terms  of 
this  correspondence,  and  In  view  ol  the 
testimony,  the  conrt  was  not  warranted 
In  charging  tbe  Jury  ttaat  tbe  title  vested  in 
Van  Landlngham  at  the  time  the  telegram 
was  sent.  It  does  not  appear  that  It  was 
sent  early  in  the  day,  according  to  the 
terms  of  the  offer,  and  It  was  Incumbent 
on  tlie  defendant  to  have  shown  this  fact 
before  he  could  avail  himself  of  the  principle 
contended  for.  "  In  our  own  law  the  effect 
of  naming  a  definite  time  In  tbe  proposal 
Is  simply  negative,  and  for  the  proposer's 
benefit;  that  is,  it  operates  as  a  warning 
that  an  acceptance  will  notberec^ved  aft- 
er the  lapse  of  the  time  named.  In  fact, 
the  proposal  so  limited  comes  to  nn  end  ol 
itself  at  the  end  of  that  time,  and  there  Is 
nothing  for  the  other  party. to  acc^t.'^ 
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Pol.  Cont.  9;  Tjarmon  Jordan,  66  111. 
204;  Railroad  Co.  t.  Bartlett,  8  Cuuh.  224; 
Mactler'B  Adm'r  v.  Frith,  6  Wend.  103; 
Cbeney  v.  Cook,  7  Wis.  413.  The  principle 
Is  well  Illustrated  by  the  following  extract 
from  the  opinion  of  the  court  In  Maclay  v. 
Harvey,  80  lU.  525:  "It  was  said  by  the 
lord  ebanc^kir  In  Donlop  v.  HlgglnBt  1 H. 
Ii.  Cas.  887:/ Where  an  indlTldnal  makes 
an  otter  by  post,  stipnlatlng^  for,  or  by  the 
natare  ot  laie  basiness,  baring  the  right 
to  expect,  an  answer  by  return  of  post* 
the  otfercan  only  endure  lora  limited  time, 
and  the  making  of  it  Is  accompanied  by  an 
Implied  stipulation  that  the  answer  shall 
be  sent  by  return  of  post.\  If  that  Implied 
stipalatlcm  Is  not  satlsfled,  the  penon 
making  the  offerls  released  from  it.  Whoi 
a  person  seeks  to  acqnire  a  right,  he  Is 
bonnd  to  act  with  a  degree  of  strictness 
such  as  may  not  be  required  where  he  Is 
only  endeavoring  to  ezcuse  himself  from  a 
liability.* "  This  Is  regarded  as  a  leading 
case  on  the  question  of  acceptcmce  of  con- 
tract by  letter,  and  the  language  quoted 
we  r^ard  as  a  clear  and  accurate  state- 
ment of  the  law  as  applicable  to  the  pres- 
ent case.  It  Is  clear  here  that  the  nature 
of  the  business  demanded  a  prompt  an- 
swer, and  the  words,  "yon  will  confer  a 
favor  by  giving  me  your  answer  by  return 
mall,"  do,  In  effect,  "stipulate**  for  an  an- 
swer by  **  return  mall. "  The  same  princl- 

51es  applyto  correspondence  by  telegraph, 
'revor  r.  Wood,  36  N.  Y.  807.  Coder  this 
view  of  the  law,  which  is  well  sustained 
both  by  reason  and  authority,  the  require- 
ment of  the  offerer,  Van  Landlngham, 
that  he  "must  have  a  reply  early  to-mor- 
row," cannot  be  regarded  otherwise  than 
as  a  stipulation  for  an  acceptance  within 
that  time;  and,  as  the  defendant  iias  not 
shown  a  compliance  with  such  stipula- 
tion, it  must  follow  that  there  was  error 
on  the  part  of  his  honor  In  charging  the 
Jury  that  the  mere  sending  of  the  accmt- 
ance  before  the  levy  operated  to  trannfv 
the  title.  The  offer  was  limited  to  early 
In  the  day.  The  acceptance  was  not  re- 
ceived until  late  In  theevenlng.  Even  con- 
ceding that  the  contract  would  be  com- 
plete from  the  sending  ot  the  dispatch, 
there  Is,  as  we  have  said,  no  testimony  to 
show  that  It  was  sent  within  the  time 
limited  by  the  offer.  The  title,  therefore, 
did  not  pass.  Ben].  Sales,  (3d  Amer.  Ed.) 
48,  note.  For  these  reasons  we  are  of  the 
opinion  that  there  should  be  a  new  trial. 


Bonds  v.  Sioth. 

(SKprems  Court  ttf  North  CaroUna.  April  7, 
1890.) 

LumLOBD  Aim  Tbwart — FaxiTD— Elncmiinr — 

EVIDBNCE. 

1.  Wbere  B.  twuRhc  a  lOO-acre  tract  of  land, 
maA  left  the  state  after  pattioff  bis  father,  O.,  ia 
poBseBslon,  and  entering  into  an  agreement  wIUi 
O.  to  pay  the  tax  on  the  land  in  eonaideraUon  of 
the  rent,  and  In  the  absence  of  B.  the  land  being 
Bold  for  taxes,  and  8.  bought  It  at  sherilTs  sale, 
and,  though  O.  rep^d  the  amount  of  tax,  with  25 
per  oentum  tbereoc,  to  S.  within  ISJ  months  after 
the  sale,  S.  fraodulentlr  procured  the  sheriff  to 
make  a  deed  to  himself,  and  thereupon  Or.  brought 
an  action  against  B.  for  the  recovery  of  the  land, 
which  was  oompromlaed  by  a  oonreyanoe  to  O.  of 


49V  acres  of  the  tract,  which  B.  had  verbally  prom- 
ised  to  Rive  to  Gr.  on  hla  return,  held:  (1)  That, 
where  one  enters  Into  possession  of  land  as  the 
tenant  of  asotber,  not  only  the  tenant,  bntUssnb* 
lessees,  are  estopped  from  denving  the  title  of  hla 
laudloiil  or  those  holding  the  fee  through  the  les- 
sor, until  the  possession  Is  surrendered  to  the  land- 
lord^od  an  entry  is  made  under  some  other  title. 
d)  That  where  one  acquired  a  preteoded  title  or 
poaaeasion,  or  both,  by  oollusion  or  a  fmdolent 
oompromise  with  another,  whom  he  knowa  to  Im 
holding  as  tbe  agent  or  tenant,  the  former  is  con- 
sidered in  privfty  with  the  latter  and  with  Ms 
landlord,  and  estopped,  just  as  the  agent  or  tenant 
would  have  been,  from  denying  the  title  of  the 
principal  or  landlord  till  after  a  snrreoder  of  the 
ppeBcaalop,  and  an  entry  In  some  other  rigbt^  (8) 
That  In  thu  oaae  the  recovery  of  B.  against  8.  waa 
not  barred  by  the  possession  of  the  latter  for  seven 
years,  because  it  was  not  adverse  to  B.  (4)  That 
the  statement  of  the  foregoing  facts  waa  a  sofll* 
dent  allegation  of  fraud  in  a  complaint;  but,  U  it 
were  not  sutBcient,  the  defendant  had  in  his  an- 
swer denied  that  he  procured  the  deed  or  the  pos- 
session by  fraud  or  collnsion,  and  tdia  doctrine  of 
aider  wonld  apply.  (5)  That  It  was  not  error  to 
anbmit  an  issue  involving  title  and  another  Invtdv- 
ing  the  fraod ;  the  appellant  having  failed  to  show 
that  he  was  deprived  of  the  opportunity  to  present 
to  the  jury  any  view  of  tbe  law  uising  ont  of  the 
evidence.  (6)  That  tbe  equivocal  denul  of  the  al- 
legation as  to  the  nature  of  the  deed  is  an  admia- 
sion  of  Its  truth;  and,  apart  from  that  principle.  It 
is  a  universal  rule  that,  where  a  deed  ia  attacked 
fortauid,  recttationa  contained  in  It  may  be  ahown 
to  be  false,  or  It  may  be  proven  that  otaera  which 
should  have  l>eeD  inserted  were  omitted,  if  such 
evidenoe  tends  in  any  way  to  establish  tbe  alleged 
fraud.  (7)  That  it  Is  within  tbe  sound  discretion 
of  the  judge  who  tries  a  ease  to  determine  what  is 
sufficient  proof  of  the  loss  or  deatrucUon  of  an 
original  paper  to  make  evidence  of  its  contenta 
competent ;  and  where  nothing  appears  to  the  con- 
trary the  Ktpellate  court  will  asaume  that  tbe  jadge 
below  adnutted  the  secondary  evidenoe  after  near^ 
ing  plenary  proof  of  the  losa  or  destmotlon  of  the 
originaL 

a.  A  plalntlfl  iB  required,  generally,  to  ahow 
title  good  asMost  the  world,  wblle  a  daeadant  oaa 
ordinarily  prevent  bis  recovery  by  showing  a  bet- 
teroutstaoaiDgtitlelnaDyperson;  Iratit  Is  a  well- 
established  rule,  adopted  originally  for  oonven- 
tonoe  in  the  trial  of  actions  of  ejectment,  thatt 
where  both  parties  claim  under  the  same  person, 
neither  will  be  allowed  to  deny  that  such  person 
bad  title,  asd  a  defendant,  in  such  oases,  cannot 
show  a  superior  Utle  without  connecting  himself 
with  it. 

8.  Where  the  pli^ntlfl  shows  from  the  deeds 
ottered,  or  the  admissions  in  tbe  pleadinga,  that 
both  olaim  from  a  oommon  aonro^  ae  Is  required 
only  to  exhibit  a  better  title  in  himself,  derived 
from  it,  than  that  of  the  defendant,  ia  ordw  to  aa- 
tabliah  jxrlma  facie  his  right  of  recovery. 
{^llabtiB  by  the  Couru) 

This  was  a  civil  action,  for  the  poesea- 
slon  of  land,  tried  before  MacRab,  j..  and 
a  Jury,  at  the  December  special  term.  1H89, 
ofthesuperiorcourtofCumberland  county. 

The  aetlon  was  begun  by  the  issulnf^  of 
a  summons  against  Ralford  Smith  and 
Jack  Inman,  April  10,  1886.  Inman,  who 
held  as  tenant  of  Smith,  was  not  served. 
The  following  Issues  were  submitted  to 
the  jury :  "Is  the  plalntlfl  the  owner,  and 
entitled  to  the  possession,  of  the  land  de- 
scribed in  thecomplalnt?  Did  tbedeC«id- 
ant  fraudulently  procure  the  sheriff  M 
Cumberland  to  make  him  a  deed  for  the 
land  described  In  the  complaint?  (Tbe  de- 
fendant objected  to  this  Issue  as  not 
raised  by  the  pleadings,  as  irrelevant,  aa 
unnecessary,  and  as  calculated  to  mislead 
the  Jury.  Objection  Qvecroled..  Detoid- 
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ant  excepted.)  Does  .  the  detendaDt 
wroogrfallj  withhold  poBsessloa  of  the  lur- 
ty-nlne  and  one-haU  acras  described  in  the 
complaint?  What  damage,  1<  any,  has 
the  plaintiff  eastatned 7"  The  plaintiff  of- 
fered In  evidence  a  deed  from  Jane  D. 
Bumes  and  others  to  Oren  Bonds  for  100 
acres,  more  or  lees, dated  10th  March,  1R72. 
The  cooraea  and  distances  were  the  same 
BM  those  Bet  oat  In  the  c(»mplalnt,  and 
plaintiff  testified  that  the  land  deeer  bed 
In  said  deed  was.the  land  In  dispote.  The 
plaintiff  otfered  fn  evidence  the  record  of 
an  action  and  Judgment  In  the  case  of 
Granville  Bumes  against  the  defendant. 
Ddendant  objected ;  but,  upon  the  plain- 
tiff's coansel  stating  that  It  was  offered 
for  the  purpose  of  showing  the  fraud  as 
cbaised  In  the  complaint,  the  objection 
was  oTerrnledt  and  tJie  plaintiff  excepted. 
R.  W.  Hardle,  a  witness  for  the  plaintiff, 
testified  that  he  was  sheriff  of  Cumberland 
and  tax  collector  In  1876,  and  produced 
the  tax-book  kept  as  a  record  In  the  office 
and  from  which  the  tax-list  was  made 
out.  The  land  described  In  the  complaint 
is  in  Gray's  Creek  township,  but  was  In 
Boekllsli  township  In  1876.  Thla  land 
b  not  on  the  tax-list,  but  the  tax-Ust  In 
witneaa*  hands  as  sheriff  was  constantly 
added  to.  Witness  Identifled  a  paper  of- 
fered as  a  deed  which  witness  made  tu  de> 
fendant,  (B.  W.  Hardle,  sheriff,  to  Ralford 
Smith,)  with  plat  attached,  tor  09  acres, 
containing  the  same  description  as  the 
land  described  In  the  complaint,  lees  one 
acre,  dated  November  28, 1878.  Plaintiff's 
coons^  stated  that  this  deed  was  offered 
for  the  parpose'ot  attacking  and  for  the 

gurpoee  of  estopping  the  defendant.  Oren 
onds,  the  plaintiff,  testified  in  bis  pwn 
behalf  that  he  bought  the  land  in  contro- 
versy from  J.  D.  Bumes  and  others,  as  ap- 
peared from  the  deed  which  was  already 
in  evidence:  tiiat  he  (plaintiff)  was  in  pos- 
session of  the  land  three  monhs  b^ore  he 
bought  It.  and  remained  in  possession  un- 
til 1875,  when  he  left  bis  father,  Granville 
Bonds  or  Buran,  In  possession  for  him, 
and  went  to  South  Carolina,  and  was  ab- 
sent from  North  Carolina  for  10  years,  and 
returned  In  1885,  about  a  year  after  the 
death  of  Granville  Bumes,  and  upon  nls 
return  to  North  Carolina,  In  1886,  plaintiff 
first  heard  of  the  sale  of  the  land  tor 
taxes.  Witness  had  paid  for  the  land, 
and  had  promised  to  give  his  father,  Gran- 
ville, one-half  of  It,  when  witness  came 
back,  but  had  given  him  no  writings  about 
It.  The  fatiier  was  to  hold  the  balance  of 
the  land  for  witness.  He  (GraDvllie)  lived 
and  died  on  the  upper  end  of  the  land. 
Defendant  Is  in  the  possession  of  the  lower 
end.  R.  W.  Hardle,  being  recalled  for  the 
plaintiff,  produced  a  book  which,  he  tes- 
tified, was  marked,  **  Official  Copy  of  the 
Tax-lJst  for  Rockfish  Township  for  1876,  " 
Bbowlne  thereon,  under  the  head  of  "Un- 
listed: Oren  Bonds,  100  acres  valued  at 
9200,  and  other  taxables;  tax  due,  $2.35. 
<0l4eeted  to  by  defendant.  Objection 
overrnled.  Def endaat  excepted . )  No 
property  Is  listed  for  Granville  Bumes. 
wituess  lfx>kR  at  his  deed  to  defendant, 
and  says,  farther,  that  he  cannot  tell 
what  land  he  sold  for  taxes;  that  there 
was  no  otbw  land,  listed  or  unlisted,  for 


Bumes  or  Bonds,  on  the  tax-list  of  1876. 
Witness  has  not  looked  on  the  tax-list  for 
1876.  Witness  hod  a  Judgment  of  con- 
demnation of  the  land  suld.  Oren  Bonds* 
the  plaintiff,  furthertestified:  "Therewaa 
no  other  Oren  Bonds  or  Owen  Bonds  be* 
sides  witness  in  that  township."  WitneHS 
signs  his  name  "Oren. "  Witness  does  not 
know  any  "Owen  Bonds"  In  the  world. 
Green  Bonds  testified  for  the  plaintiff  that 
he  knew  the  land ;  that  his  brotiier  Oren 
went  to  South  Carolina,  and  witness  sent 
him  word  about  this  suit  (Ralford  Smith 
V.  Granville  Bonds)  in  1885.  He  came  back 
in  1885;  while  he  was  gone,  his  father, 
Granville  Burnes,  lived  on  the  land.  An- 
drew Gaddy  testified  for  the  plaintiff  that 
witness'  mother  married  Granville  Bumes 
while  Oren  was  In  South  Carolina.  Gran- 
ville waa  living  on  the  land  In  dispute. 
He  died  four  or  five  years  ago,  before  tills 
suit  was  brought.  Witness  did  not  at> 
tend  the  sale  of  the  land  for  taxes,  or  see 
the  money  paid  to  defendant.  Witness 
heard  defendant  say  that  he  had  got  his 
money  which  he  charged  Granville  Bumes 
for  the  taxes,  and  25  per  cent,  interest  on 
it,  and  be  did  Intend  to  give  Granville  a 
deed  lor  one-ball  of  the  land,  but  Oren*s 
part  he  Intended  to  hold..  He  said  he  had 
got  what  he  asked  Granville,— the  money 
paid  for  the  taxes,  and  the  26  per  cent, 
additional.    Witness  had  the  receipts 

gven  by  the  defendant,  and  gave  them  to 
r.  Rose  when  he  went  to  him  to  enter 
suit  against  Mr.  Smith.  Wltnesscan  read 
some.  WIU  know  the  the  receipts  when 
he  sees  them.  There  were  three  of  them. 
George  M.  Rose  testified  for  the  plaintiff 
that  he  was  counsel  for  Granville  Bumes 
In  his  suit  against  Ralford  Smith.  Gran- 
ville, his  stepHion.  and  bis  wile  came  to 
witness'  office,  and  brought  witness  some 
receipts  In  an  envelope.  Witness  has 
searched  lor  them,  and  cannot  find  them. 
His  Impresidon  Is  that  he  gave  them  back 
to  Granville,  but  he  is  not  positive.  Wit- 
ness only  knows  that  they  were  receipts 
from  Ralford  Smith  to  Granville  Burnes, 
to  cover  the  amount  paid  for  taxes  by 
him,  (Smith,)  and  the  26  per  cent,  addi- 
tional. Witness  isnot  positive,  but  thinks 
they  were  all  within  theyear  after  the  sale 
lor  taxes.  Wltaiessdld  not  represent  Oren; 
was  antagonistic  to  him ;  was  acting  for 
Granville.  Thecasenever  was  really  tried. 
It  was  cnmprotnlHed.  Andrew  Gaddy  re- 
sumed, and  testified  that  the  receipts  are 
not  among  the  effects  of  Granville  Burnes. 
Witness  Is  certain  they  are  not  there.  If 
Granville  carried  them  ther6,  he  burqed 
them  up.  The  witness  was  permitted  to 
testify  as  to  the  contents  of  the  receipts. 
The  defendant  objected.  Objection  over^ 
ruled.  Defendant  excepted.  The  first  re- 
ceipt, Smith's  daugbter-ln-law  wrote.  It 
read:  "Rec'd  from  Granville  Bumes,  pay- 
ment, tlO. "  Ralford  Smith  signed  It.  The 
second  receipt,  witness  thinks,  Mr.  Cain 
wrote:  "Rec'd  of  Granville  Burnes,  97.46 
on  4^  acres  of  land. "  The  third  receipt 
read:"^  Rec'd  from  Granville  Bumes,  97,* 
and  some  forty  odd  cents.  Witness  thinks 
this  was  written  by  Mr.  Love.  All  the  re- 
ceipts made  924.95.  Granville  then  paid 
Smith  le  per  cent. ,  which  made  ¥26.13.  Wit- 
ness cannot  tell  what  year  It  was.  It  was 
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during  Oie  year  the  land  was  sold,  and  be- 
fore tbe  sheriff  run  the  land  off.  Witness 
fnrther  testified  as  to  thecuttln^oftimber 
on  the  land  by  tbe  defendant,  and  that  dft> 
fendantweut  Into  posBesslon,  and  went  to 
cnttlng  timber,  soon  after  tbe  sheriff's 
deed,  and  bad  been  in  posBesBton  ever 
since.  Tbe  witness  testified  on  cross-ex- 
amination laiat  he  sent  word  to  Oren 
about  the  sale,  and  bow  tblngs  were  go- 
tag.  Oot-Mr.  Rose  to  write  to  him.  Mr. 
Rose  was  connsel  for  witness  and  Oran- 
vllle,  and  not  for  Oren.  Witness  notified 
Oren  because  Smith  had  taken  possession 
of  theland ,  but  Isnot  positive  whether  Ornn 
ever  sotthe  letters.  George  M.  Ruse  testi- 
fied that  he  wrote  to  Oren,  not  about  the 
taxes,  and  the  letters  were  never  turned 
to  blm.  Oren  Bonds,  recalled,  testified 
that  he  lived  at  Klngtrpe,  S.  C,  three 
years,  and  then  went  to  Orangebnrg,  and 
never  got  any  letter  from  Mr.  Rose.  There 
was  testimony  of  the  clerk,  Mr  Cain,  that 
no  record  of  condemnation  could  be  found 
in  the  oflSce.  He  farther  testified  that  be 
remembered  writing  a  receipt  for  Qranvllle 
Bumes  from  Ralford  Smith  for  money 

Said  for  taxes,  between  seven  and  eight 
ollars.  Reno  Bumes  testified  that  she  Is 
the  widowof  Granville.  Hehas  been  dead 
four  years  last  March.  Granville  paid  Mr. 
Smith  $14.60  In  eight  months  after  the 
sheriff  sold  theland  for  taxes.  **  We  paid 
blm  some  more  after  be  got  the  sheriff's 
deed.  **  Witness  thinks  It  was  seven  dol- 
lars. "We madefour payments.**  Witness 
testified  that  she  heard  Smith  and  Gran- 
ville talk  about  It.  The  defendant  object- 
ed to  her  testimony  as  to  this  conversa- 
tion. Objection  overmled,  and  defendant 
excepted.  Witness  testified:  "The  land 
was  advertised  to  be  sold.  Smith  came 
and  said  he  would  lend  old  man  GranTiUe 
the  money  to  pay  the  taxes;  that  they 
would  come  to  town,  and  let  the  land  be 
sold,  and  let  it  stand  12  months,  and  then 
he  would  get  the  deed,  and  would  jcl^e  It 
to  the  old  man;  that  he  would  not  have 
the  land,  If  it  was  a  gift  to  him.  Gran- 
Tllle  paid  him  back  all  he  called  tor.  **  The 
plaintiff  rested,  and  defendant  offered  no 
testimony.  The  defendant's  counsel  pre- 
sented no  prayerfor  instruction  in  writing, 
bnt  contended  in  bis  argument  that  plain- 
tiff could  not  recover  because  be  had  not 
proved  title  out  of  the  state,  and  relied 
solely  on  bisdeed  from  Byrnes  of  March  19, 
1872;  and,  further,  that  accoralng  to  the 
evidence  the  defendant  bad  been  In  posses- 
sion for  more  than  seven  years  before  the 
action  was  brought,  under  color  of  title, 
—the  deed  from  Hardle  to  defendant.  De- 
fendant's counsel  further  contended  that 
plaintiff  had  failed  to  prove  that  the  deed 
was  procured  by  fraud  from  Hardle,  sheiv 
1ft. 

The  court,  after  telling  the  Jury  the  nat- 
ure of  the  action,  and  the  plaintiff's  claim 
of  title  in  himself  under  the  deed  from 
Bumes,  and  the  admission  of  possession  by 
defendant,  and  hlsclaim  tobold  It  of  right, 
continued:  "The  plaintiff  offers,  for  the 
purpose  of  showing  to  you  the  title  under 
which  defendant  claims,  a  tax-deed  from 
Sheriff  Hardle  to  defendant  for  the  land 
described  in  the  complaint,  except  one 
acre;  and,  as  the  defendant  has  offered  no 


testimony,  yon  will  be  warranted  In  find- 
ing that  tbe  defendant  claims  title  under 
the  deed.  Then  tbe  plaintiff  offers  testi- 
mony tending  to  prove  that  the  deed  to 
defendant  was  made  by  the  sheriff  on  a  sale 
for  taxes  of  tbe  land  as  the  property  of 
theplfdntiff.  If  the  land  was  sold  by  tbe 
sheriff  as  the  proper^  of  plalntlfl,  and 
bought  by  defendant,  the  defendantclatms 
under  the  titie  of  plaintiff;  and  It  ia  not 
necessary  for  the  plaintiff  to  show  title  oat 
of  the  state.  If  you  have  not  been  aatis- 
fled  by  theevidence  that  defendant  bought 
the  land  as  plaintiff's  land,  you  will  re- 
spond to  tbeflrst  issue:  'No.'  But.  if  tbe 
d^endant's  deed  for  the  land  was  on  a 
sale  of  plaintiff's  land  for  taxes,  you  will 
proceed  to  examine,  and  respond  to  the  is* 
sues ;  and,  as  the  second  Issne  seems  to  be 
tiiemain  one,  you  may  consider  it  first* 
On  this  Issue,  the  court  instructed  the  Jury 
that  If  the  defendant  bought  plaintiff's 
land  at  a  tax-sale,  and,  before  a  year  aft- 
er the  sale  had  expired,  received  from  those 
representing  tbe  plaintiff  tbe  amount  paid 
by  blm,  (defendant,)  with  ii5  percent,  ad- 
ditional, and  afterwards  procured  from 
the  sheriff  a  deed  for  the  land  to  htmedt, 
it  was  a  fraudulent  act,  and  thdr  response 
would  be,  "Tes;"  that  the  burden  was 
upon  the  plaintiff  to  satisfy  them  of  tbe 
truth  of  this  allegation.  The  court  then 

firoceeded  to  say:  "If  you  think  it  was  a 
randulent  sale,  the  plaintiff  offers  testi- 
mony tending  to  show  that  beneverknew 
of  tbe  fraud  until  a  short  time  before  he 
brought  his  action ;  that  he  wasontof  the 
state  and  bad  left  Granville  Bamea  in  pos- 
session, and,  when  he  leamed  that  defend- 
ant had  been  In  possession,  he  came  home 
and.bronght  bis  action, — coming  home  in 
18S5,  and  bringing  this  action  in  April, 
1886.  If  this  is  BO,  defendant  would  not 
have  bad  possession  under  color  of  titles* 
And  the  court  read  eeetlon  155,  mibeec.  9, 
of  tbe  Code. 

Tbe  defendant  excepted  to  the  diarge 
"that,  as  the  defendant  Introdnced  no  evi- 
dence, tbe  Jury  would  be  warranted  tn 
finding  tha  t  the  defendant  claimed  under 
the  deed  from  Hardle,  sheriff,  for  taxes, 
as  read  by  the  plaintiff,  and  In  that 
case  tbe  plaintiff  Is  not  required  to  prove 
title  out  of  the  state.  *  But  this  was  not 
the  charge  given  by  the  court,  as  will  be 
seen  by  reference  to  the  charge  as  given 
above.  The  defendant  excepted  to  the 
court  telling  tbe  Jury  "that  the  second  i»- 
sue  was  the  main  one  forthem  to  try.  and 
that  they  had  better  consider  it  first.' 
The  d^endant  excepted  to  tiie  charge  of 
the  court  "that  the  plaintiff  testified  be 
was  absent  from  the  state  tor  10  years, 
from  1S75  to  1885,  and  that  It  was  only  up- 
on his  retum.  In  1885,  that  be  found  out 
about  the  sale  and  deed,  and  then  stated: 
"If  that  is  so,  the  defendant  woald  not 
have  had  possesidon  under  color  of  title. ' 
And  the  court  read  section  155,  sab— e.  S, 
of  the  Code.  Defendant  excepted  tu  this 
part  of  the  charge,  and  contended  tbat  the 
section  referred  to  had  no  apidSeatton  to 
the  facts  nf  this  case. 

There  was  a  verdict  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial  for 
errors  in  the  enieptions  of  evidence,  for  tv- 
Ton  In  ref  pslng  to  charge  as  re^oeatad. 
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autl  forerrora  InthediarreaB  given.  Bole 
(liKctmrKetl.  Jadgment  for  plaintiff.  De- 
fendant api>ealed. 

The  plaintlfi  ollegee  that  Jane  D.  Byrnes 
and  ottaers  conveyed  to  him  on  thelftth 
of  Morcli,  1872, 100  acres  ol  land  described 
in  the  complaint,  and  that  the  d^mdanta 
— luman  as  tenant,  and  Smith  as  landlord 
— wroDfftully  withhold  the  possession  ot  the 
lower  portion  ol  said  tract  of  landcontain- 
Ine:  49^  acres.  In  statins  his  second  canse 
of  action  the  plaintiff  alle^  that  he,  (the 
plaintiff,)  In  the  latter  part  of  the  year 
1S75,  left  the  state  ol  North  Carolina,  aod 
remained  out  ot  the  state  for  several 
years,  but  belore  leaving  he  pot  his  lather, 
Granville  Bumes  or  Bonds,  In  possession 
of  the  lOO-acre  tract  of  land,  and  that  said 
Granville,  who  was  plaintiff's  lather, 
agreed  to  occupy  said  land  as  plaintiff's 
tenant  daring  his  absence,  and  to  pay  the 
taxes  on  the  land  In  e<mKlderatlan  ot  re- 
eeivlnff  tiie  rents.  The  plaintiff  farther 
declares  **  that  the  said  Granville  Bonds, 
now  dead,  procured  the  defendant  Balford 
Smith,  during  the  absence  of  plaintiff  from 
the  state,  and  without  the  knowledge  or 
consent  of  plaintiff,  to  pay  the  taxes  to  R. 
W.  Hardle,  sheriff  of  Camberland  county, 
lor  the  year  amounting  to  $5.00,— so 
lie  is  Informed  and  bellevaB,— and  that  the 
said  Granville  paid  to  said  Smith  the  sum 
so  advanced  together  with  more  than 
twenty-flve  per  cent,  additional,  paying 
him  at  one  time  $9.40 and  at  another  $6.60 
wltbin  the  12  months,  and  upon  his  further 
demand  paying  him  twenty-flve  per  cent, 
additional.  Yet  the  said  Smith,  so  this 
plaJntiff  Is  Informed  and  believes,  by  mls- 
reprcflentatlotts,  Induced  Sheriff  Hardle  to 
make  nlm  a  tax-deed  lor  the  property,  100 
acres,  less  one  acre,— that  Is,  90  acres,— and 
took  possession  Uiereof  by  virtue  ot  said 
tax-d^d."  And  "that  b^ore  the  return 
ot  the  plaintiff  to  this  state,  and  without 
his  knowledge,  the  said  Granville  Bonds 
brought  suit  In  his  own  name  against  the 
said  Rallord  Smith  fortbe  property.ln  the 
superior  conrt  of  the  county  of  Comber- 
land,  atfall  term, 1889,  and  duringlts  pend- 
ency, and  by  arrangement  between  them 
unknown  and  unsanctioned  by  the  plain- 
tiff, the  said  Smith  executed  a  deed  lor 
forty-nine  and  a  half  acres  of  this  land  to 
said  Granville  Bonds,  and  now  claims  the 
remainder  thereof  nnder  the  said  Sheriff 
Hardie's  tax-deed  and  IsstlU  In  possession 
by  his  tenant,  said  Jack  Inman ;  and  they 
wrongfully  withhold  possession  from  the 
plaintiff  ol  the  lower  or  southern  part  of 
said  100  acres,  to-wlt,  forty-nine  and  one> 
half  acres.**  The  plaintiff  prays  for  posses- 
sion of  the  forty-nine  and  one-half  acres 
that  he  bought  at  a  sheriff's  sale  for  taxes 
about  the  year  1876.  He  then  set  forth 
more  spedflcally  his  grounds  of  defense,  as 
follows:  "Tills  defendant.  Smith,  admits 
that  Granville  Bonds  broaght  suit  against 
him  to  recoverpossesslonof  said  land,  and 
that  afterwards  said  suit  was  compro* 
miwd.  The  said  Granville,  by  thecompro- 
mlse,  paid  to  defendant  Smith  $12.50,  and 
afterwards  a  deed  was  made  conveying  to 
said  Granville  the  upper  halt  of  a  tract 
of  one  hundred  acres  that  was  conveyed 
to  defendant  Smith  by  said  sheriff's  deed. 
The  allegations  of  article  6  are  not  true. 
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The  allegations  ot  article  6  are  not  true. 
The  defendants,  further  answering,  say 
that  Intimations orinslnuatlonscontalned 
In  plaintiff's  complaint  that  defendant 
Smith  made  mtsreprcsentatlonB  to  Sheriff 
Hardle.  or  any  other  person,  to  procure 
said  deed  or  to  get  into  possession  of  said 
land,  are  wholly  untrue;  and  the  like  Inti- 
mations and  InslnuatlonB  that  defendant 
Smith,  by  any  sort  of  arrangements  or  col- 
lusion with  Granville  Bonds,  obtained  said 
deed  or  possession,  areuntme,  except  that, 
being  ht  possession  under 'S^d  deed  at 
time  of  said  salt,  be  consented,  at  the  In- 
stance ot  said  Granville,  to  make  him  a 
deed,  as  above  stated,  for  the  upper  part 
of  the  land.  The  defendant  Smith  further 
alleges  that  after  his  aald  purchase  and 
deed,  say  about  1S7-,  he  took  possession, 
and  has  ever  since  held  theopen, notorious, 
and  exclusive  adverse  possession,  ot  said 
land,  or  lower  halt  ot  what  said  deed  con- 
veyed to  him,  and  has  so  continued  to 
hold  the  same  until  this  time,  up  to  the 
known  and  visible  boundaries  thowrf. 
And  defendant  pleaded  that  by  reason  ot 
the  facts  set  forth  In  the  complaint,  to- 
gether with  the  above  alleged  tacts,  the 
plaintiff's  said  claim  or  right  to  have  pos- 
session of  said  land  is  barred  by  the  stat- 
ute ot  limitation,  because  the  plalntllTs  al- 
leged cause  ol  actlcmdld  not  accrue  within 
seven  yearsnext  beforethe  commencement 
olthie  action." 

In  his  replication,  the  plaintiff,  after  re- 
offering  the  allegations  ot  the  complaint, 
says  "that  he  left  the  state  ot  North  Caro- 
lina in  1875,  and  did  not  return  until  De- 
cember. 1»85,  being  the  year  of  his  lather's 
(GranviUe  Bond's)  death,  and  that  It  was 
not  until  after  his  father's  death,  In  188B, 
that  this  plalntlffrecelved  any  Information 
whatever,  or  made  any  discovery,  of  the 
tacts  constituting  the  fraud  upon  the 
plaintiff's  right  committed  by  the  defend- 
ant, aet  forth  In  the  second  cause  ot  action 
of  the  complaint;  and  that  this  suit  was 
Instituted  in  April,  1886. " 

R.  P.  BuxtoDt  for  plaintiff.  N.  W.  Ray, 
lor  detoidant. 

Avert,  J.,  {after  stating  the  fiicts  lu 
above.)  The  plaintiff  alleges  In  his  com- 
plaint that  his  lather,  Granville  Bonds, 
was  left  in  chai^,  as  his  tenant,  of  the 
whole  lOO-aere  tract  when  the  former  left 
the  state.  In  the  latter  part  of  the  year 
I875.lt  belngverbally agreed  betweenthrai 
that  hie  father  should  take  all  of  the  rents 
ot  said  land  In  consideration  ot  paying  the 
taxes  during  theaon's  absence.  He  further 
declares  that  subsequently,  during  the 
year  1876,  his  father,  by  collusion  with  the 
defendant  Smith,  permitted  the  land  to  be 
sold  for  thetazeaofthatyear.and, though 
the  lull  amount  ol  said  tax.  with  35  per 
centum  thereon, in  addition,  was  repaid  to 
said  Smith  by  Granville  Bonds  within  a 
year  from  the  time  of  ble  pnrchaee,  still 
tbe  said  Smith  fraudulently  Induced  the 
sheriff,  Hardle,  to  make  to  him,  utter 
the  lapse  ot  the  year  from  the  time  of 
sale,  titie  to  the  said  lOO-acre  tract,  sa  ve 
one  acre,  In  accordance  with  the  statute 
then  in  force  in  reference  to  the  collection 
of  taxes.  The  plaintiff  further  charges 
that  Granville  Bonds,  while  he  (plaintiff) 
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was  BtlU  absent  from  tbe  state,  broufffat 
salt  acalnst  said  Smith,  la  his  own  name, 
to  recover  poseesslon  and  title  of  said  land, 
and,  by  an  arrangement  madewltfaoat  the 
knowledge  or  approval  of  the  plaintiff, 
com  promlBed  said  action ;  the  said  Smith 
executing  to  said  Granville  a  deed  for  49J^ 
acres  ol  the  land, and  retalnlngtbrongh  his 
tenant,  ttaedefendantlmuan,  possession  of 
the  residue  of  the  tract,  clalminK  title  to  It 
under  the  said  deed  from  Hatdte,  sheriff. 
The  defendant  admits  theparchaseafa 
regular  sheriff's  sale  In  the  year  1876, "  and 
that  he  claims  under  a  sheriK's  deed,  but 
denies  that  the  amount  uf  tax  was  repaid 
to  him  till  the  action  was  brought  by 
Gran  vllle  Bonds,  more  than  ayear  after  the 
sale.  The  defendant  further  denies  that  he 
obtained  possession  of  tbelandfrom  Oran- 
Tllle  Bonds,  or  the  deed  from  the  sheriff,  or 
compromised  said  salt  by  maUnfir  the  said 
conveyance,  in  pursuance  of  any  arrange- 
ment, or  under  any  coilnalve  agreement, 
with  said  Bonds.  We  think  that  there  Is 
a  sufficient  allegation  of  fraud;  but.  If  the 
complaint  were  not  so  full  and  distinct  as 
It  !b,  the  denial  uf  collusion  In  the  anuwer 
shows  that  the  defendant  comprehended 
the  nature  of  the  curtlon,  and  the  doctrine 
of  alder  would  be  bronsht  to  bear  for  the 

Slalntiff's  benefit.   Garrett  v.  Trotter,  65 
[.  C.  430 ;  Knuwles  v.  Ballroad  Co..  102  N. 
C.  69,  9  S.  E.  Eep.  7. 

The  oblection  that  the  issue  involving 
the  question  whether  the  defendant  fraud- 
ulently procured  the  sheriff  to  execute  a 
deed  to  him  was  not  raised  by  the  pleud- 
Ings.ls  untenable.  The  defendant  admits, 
either  In  terms  or,  constructively,  by  fail- 
ure to  deny,  that  he  bought  the  land  when 
sold,  as  the  property  of  the  plaintiff,  for 
taxes,  and  that  he  went  Into  possession 
under  that  deed,  and  Bubsequently  con- 
veyed to  Granville  Bonds  the  upper  half 
of  the  tract.  The  Jury  find  that  the  deed 
was  procured  from  the  sheriff  by  fraud, 
and  we  can  place  no  other  construction 
upon  the  finding  than  that  the  defendant 
Smith,  having  received  the  amount  of  tax 
due,  with  the  per  centum  prescribed  by 
law,  from  the  plaintiff's  agent,  still  pro- 
cured the  sheriff,  by  fraud,  to  make  him  a 
deed,  and  entered  into  possession  under 
that  deed,  but  subsequently  conveyed  to 
plaintiff's  agent.  In  his  own  right,  a  por- 
tion of  the  land  In  consideration  of  the 
money  paid,  as  the  defendant  knew,  in  the 
capacity  of  agent  for  the  plaintiff.  Where 
one  enters  into  possession  of  the  land  as 
tenant  of  another,  not  only  the  tenant  but 
his  sub-lessees  are  estopped  from  denying 
the  title  of  his  landlord  or  those  holding 
the  tee  through  the  lessor  until  the  posses- 
sion is  surrendered  to  the  landlord  and  an 
entry  Is  made  under  some  other  title. 
Conwell  r.Mann,  100  N.C.  234,  6  S.  E.  Kep. 
782;  Freeman  v.  Heath,  13  Ired.  498;  Wil- 
son V.  James,  79  N.  C.  349;  Stkes  v,  Bas- 
night,  2  Dev.  &  B.  157:  Busw.  Llm.  S§  304, 
808;  Wood,  Llm.  S  365. 

Where  one  acquires  a  pretended  title  or 
possession  of  a  tract  of  land,  or  both,  by 
collusion  or  a  fraudulent  compromise  with 
another,  whom  he  knows  to  be  holding  as 
the  agent  or  tenant,  the  former  Is  consid- 
ered In  privity  with  the  latter  and  with  his 


landlord,  and  Is  estopped,  Just  as  the 
agent  or  tenant  would  have  been,  from 
denying  the  title  of  the  principal  or  land- 
lord till  after  a  surrender  of  the  posses- 
sion, and  an  entrr  In  some  other  right- 
Springs  V.  Schenck,  99  K.  G.  551,  6  S.  E. 
Bep.  405;  Farmer  v.  Pickens,  83  N.  C.  549; 
Pate  V.Turner, 94  N.  C,47;  Davis  v.  Davie, 
83N.C.n;  Anff.Llm.SS442-446.  The  stat- 
ute of  limitation  does  not  operate  as  a 
bar,  therefore.  In  favor  of  the  defendant 
Smith,  becaose  be  stood  in  the  shoes  ot 
Granville  Bonds,  and  his  mouth  was  ef- 
fectually stopped  from  denying  the  titleof 
plaintiff.  His  posseeslon  wasnot  adverse, 
bu  t  In  subordination,  to  the  plaintiff's  title. 

It  constltDtes  no  ground  of  exception  If 
It  be  admitted  that  ft  was  unnecessary  to 
submit  both  the  first  and  second  Issues. 
The  defendant  has  not  shown  that  the 
court  failed,  when  requested  by  him,  to 
present  to  the  Jury,  throuirh  the  medium 
of  some  Issue,  any  view  of  thelawappUca- 
ble  to  the  evidence  In  this  case.  Emery  v. 
Ballroad  Co.,  102  N.  C.200,  9S.  E.Bep.  139; 
McAdoo  V.  Ballroad,  ante,  816,  (decided  at 
this  term.) 

The  equivocal  denial  of  the  all^atlon 
as  tu  the  nature  of  the  deed  Is  an  admls* 
Blon  of  Its  truth.  But,  apart  froih  tliat 
principle.  It  is  a  universal  rale  that,  where 
a  deed  is  attacked  for  fraud,  recitations 
contained  In  It  may  be  shown  to  be  false, 
as  It  may  be  proven  that  others,  which 
should  have  been  Inserted,  were  omitted. 
If  such  evidence  tends  In  any  way  tu  estab- 
lish tbealleged  fraud.  McLeod  v.  Bullard, 
84  N.  G.615;  Knight  v.  HoughtaUlng.  85 
N.  C.  17. 

On  the  trial  of  an  Issue  of  frand  the 
range  of  the  testimony  Is  often  necessarily 
very  wide;  and  we  do  not  think  that  his 
honor  erred  In  admitting  as  relevant  to 
the  second  Issue  the  record  of  the  action 
brought  by  the  plaintiff's  agent,  claiming 
In  his  own  right  the  land  ot  bis  principal, 
and  showing  the  compromise  made  by 
htm  with  the  defendant. 

A  witness  for  the  plaintiff  testified  that 
he  delivered  to  George  il.  Boss,  the  attor- 
ney of  Granville  Bonds,  certain  receipts 
showing  the  payment  of  tax  on  the  land 
by  Granville  Bonds  to  the  defendant 
Smith,  and  the  tlmeof  tbepayment,  which 
receipts  are  admitted  to  be  relevant  testi- 
mony if  before  the  court,  and  promptly 
Identified.  The  witness  got  the  receipts 
from  Granville  Bonds,  who  has  since  died. 
Mr.  Buse  testified  that  he  cuuld  not  find 
the  receipts;  thought  hedellvered  them  to 
Granville  Bonds,  but  was  not  certain.  It 
was  In  evidence  that  the  receipts  could  not 
be  fcrand  among  the  papers  ot  Granville 
Bonds,  n'e  do  not  think  that  his  honor 
erred  in  admitting  evidence  of  the  contents 
of  the  receipts.  Mobley  v.  Watts,  96  N.  C. 
284.  3  S.  E.  Rep.  677;  Ollfton  v.  Fort,  98  N. 
C.  178,  3  S.  E.  Rep.  726;  Mauney  v.  Crow- 
ell,  84  N.  C.  814.  Thiscourt  assumes,  when 
nothing  appears  to  the  contrary,  that 
the  court  below  admitted  the  secondary 
evidence  as  to  the  contents  of  the  receipts, 
after  hearing  plenary  proof  ot  the  loss  of 
the  originals ;  and  It  Is  within  the  sound 
discretion  of  the  judge  who  tries  a  case  to 
determlnewbat  was  sufficient  prool  of  the 
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luBE  or  destruction  of  an  ori^nal  paper  to 
make  evidence  of  Its  contents  competent. 
IGreenl.  Et.  |5S8;  Id.  $609. 

A  plaintiff  moat,  gmerally,  Bhow  title 
guod  asalnst  the  vorid,  wblle  adeloidant 
can  oralnarllj-  prevent  hto  recovery  by 
■howliig  a  better  ontatandinff  title  In  any 
person.  Bat  It  la  an  old  and  well-eatab- 
Ushed  rale,  adopted  orlglnaDy  for  con- 
vralenceln  tbe  trial  o/  actions  of  ^ectment, 
that,  where  both  parties  claim  title  under 
the  aame  person*  nelthw  will  be  allowed 
to  deny  that  aoeb  person  bad  title.  While 
a  defmdaht.  In  sucb  caees,  may  set  up  a 
title  SDperlor  to  blm  tbronsb  whom  both 
claim  as  tbe  common  source,  provided 
that  be  connects  himself  with  it.  he  is  not 
allowed,  as  in  other  casea,  to  show  a  bet- 
ter title  than  that  of  the  plaintiff  In  a  third 
person.  Wblaaenbant  v.  Jones,  78  N.  G. 
362;  Ives  V.  Sawyer,  4  Dev.  &  B.  63;  Bar- 
wlck  Wood,  8  Jones.  (N.  C)  806;  Cald- 
well  T.  Neely,  81  N.  C.  114.  Wbere  the 
pl^ntUt  shows  from  the  deeds  offered,  or 
the  admissionBln  the  pleadings,  that  boih 
claim  from  a  common  source,  he  Is 
qnlred  only  to  exhibit  a  better  title  In 
falmpelf,  derived  from  It,  than  that  of  the 
defendant.  In  order  to  establish  ptimaSicle 
his  rlfht  of  recovery.  Splvey  t.  Jones,  82 
N.  C.  179;  Mobley  v.  Griffin,  104  N.  0.  112. 
10  S.  E.  Kep.  142.  The  d^endant  does  not 
deny  tbe  allegation  of  the  complaint,  that 
the  sberiti  sold  for  taxes  due  from  tbe 
plaintiff;  that  he  bouf^bt  at  said  sale  the 
Interest  of  the  plaintiff,  and  took  the  sher- 
iff's deed  for  It.  He  cannot,  therefore, 
avoid  belnff  sab]eeted  to  tiie  role  by  rea- 
son of  omtttlnip  tbe  necessary  recitals  In 
his  deed. If  thefactof  pnrchaselortaxesdne 
from  the  plaintiff  snfflcioitly  appears 
altuade.  It  dues  appear  from  the  plead- 
ings and  erldeuce  that  he  claims  under  a 
tax-title  for  tbe  plaintiff's  Interest;  And,  if 
that  deed  Is  shown  to  be  fraudulent  and 
▼old,  then  Is  no  furtbw  obstacle  In  tbe 
way  of  plaintiff's  recoveir.  We  have  held 
that  tbe  defendant  dalmuuc  title  and  pos- 
seasloD,  by  h'aud,  under  onewbowas  him- 
self estopped  from  denying  the  plaintiff's 
title,  win  not  be  beard  to  set  up  a  claim 
by  adverse  possession  against  him.  We 
bavenot  deemed  It  necessary,  as  the  defoid- 
ant  did  not  bold  adversely,  to  determine 
whether  tbe  plaintiff,  ttaongb  out  of  tbe 
state,  would  bave  been  deemed  to  have 
bad  conatmellTe  notice  ot  bis  claim  If  tbe 
defcodant  entered  underaftandnlwit  deed, 
bot  ftee  from  the  estoppel.  Thei>e  Isno  er- 
ror. Jndffmwt  affirmed. 


Bain  t.  Baot. 
(SummB  Oourl  cf  Nor^  Oanitkuk  April  7, 

AvrsAL— bBtein.ixnns— Waivbs. 

1.  Tbeplidnttfl  axoeptacl  to  advene  rulings  oq 
flvidenoe,  and  waa  notmlted.  The  ocmrt  anbse- 
qoentlT  Mt  aside  the  nonsuit,  and  reinstated  the 
case.  Defendant  appealed.  Both  partios  agreed 
to  "waive  all  irreciiiaritiea  In  niaklnv  up  the  ease 
on  appeal, "  and  aiked  a  decision  on  toe  point  pre- 
aentea.  Held  tha^  as  other  Important  anestions 
appear  ta  the  record  than  those  presented  oy  plalo- 
tUra  ezi-eptioDS,  tiie  case  oaonot  be  consideKid  in 
fragments,  and  the  appeal  must  be  dismissed. 

3.  Aa  ordw  astting  waSda  a  nonsalt^  and  retn- 


■tatlng  tbe  case  for  trial,  is  not  flaal,  and  defend- 
ant's appeal  therefrom  will  be  dismissed. 

Appeal  from  superior  court,  Cumber- 
land county;  Connbb,  Judge. 

W.  A.  Gatbrie,  lor  plaintiff.  N.  W.  Eaj, 
for  defendant. 

Oavib,  J.  The  all^ations  of  tbe  com- 
plaint, so  far  as  material  to  the  question 
now  before  ns,  are  substantlaUy  that  on 
the  8th  day  of  April,  1844,  thedefendant  ex- 
ecuted to  John  Bain,  Sr.,  the  Intestate  ot 
the  plaintiff,  a  bond  for  the  sum  of  fSOU, 
with  certain  conditions  attached,  which  la 
made  part  of  the  complaint ;  ttaat.  on  the 
same  day  that  the  bond  was  executed,  tbe 
said  John  Bain  executed  to  tbe  defendant 
a  deed  In  fee-simple,  conveying  to  him  the 
land  set  out  In  the  complaint;  "Uiat  said 
deed,  though  absolute  on  its  face,  was 
made  with  the  "express  understanding 
and  agreement**  that  the  defendant  woura 
take  said  land  and  certain  personal  prop- 
erty referred  to  In  the  bond,  and  hold  tne 
same  In  trust  for  tbe  payment  of  certain 
debts  mentioned;  that  the  defendant  nev- 
er performed  the  conditions  of  the  bond, 
nor  has  be  executed  the  trust  for  which 
said  land  was  conveyed  to  him.  The 

glalntlff  aakejudgment  torfSOO,  mentioned 
1  the  bond,  with  Interest  thereon,  and 
that  It  be  adjudged  that  tbe  land  be  held 
In  trust  for  its  payment,  and  so  applied. 
The  answer  Is  a  substantial  denial  of  the 
allegations  of  the  complaint,  and  the  d^ 
fendant  says  that  he  was  In  the  posses- 
Blon  of  tbe  land  set  ont  in  the  complaint, 
at  the  time  of  the  execution  of  the  deed  by 
John  Bain,  (his  father,)  and  has  been  eon> 
tinnally  since  in  open,  adverse  possession. 
He  Insists  upon  tbe  lapse  of  time  and  tbe 
statute  as  a  bar.  Upon  tbe  trial  the  plain- 
tiff proved  that  D.  J.  McAllister,  the  sub- 
scribing witness  to  tbe  bond,  was  dead, 
and  offered  to  read  in  evidence  tbe  bond, 
upon  the  certificate  of  the  clerk  and  regis- 
ter of  deeds.  This  was  objected  to,  the 
objection  was  sustained,  and  plaintiff  ex- 
cited. Various  other  qnestlona  relative 
to  the  oompeteocy  of  witnesses  and  ot  tes- 
timony were  presented,  and  decided  ad- 
versely to  the  plnintilt,  who  excepted,  and 
"thereuptm  submitted  to  a  nonsuit." 
"The  court,  after  consideration,  being  of 
the  opinion  that  there  was  error  in  the 
ruling  made  in  the  exclusion  of  evidence, 
directed  tbe  Judgment  of  nonsuit  to  be 
stricken  out.  and  the  case  to  be  reinstated 
for  trial,  from  which  Judgment  the  detoid- 
ant  appealed  to  the  supreme  court. "  Not 
only  was  the  appeal  in  this  case  prema- 
turely taken  from  a  Judgment  which  was 
not  final,  but  which  in  no  possible  aspect 
of  the  case  conld  deprive  the  appellant  of 
any  substantial  right.  That  such  an  ap- 
peal will  not  be  entertained  by  this  court 
Is  weU  settled.  HaUey  t.  Gray.  98  N.  C.  10ft. 
eoid  cases  cited.  Tbe  case  on  appeal  cui- 
not  present  the  questions  raised  by  plain- 
tiff's exceptions, — his  honor  having,  upon 
cuQBl deration,  concluded  that  there  waa  er- 
ror In  the  exclusion  of  evidence, — but  they 
appear  In  the  record,  and  counsel  unite  In 
the  following  request :  "  In  tbls  case  the 
counsel  on  both  sides  agree  to  waive  all  tr^ 
regularities  In  making  np  the  case  on  ap- 
peal, and  request  this  court  to  dedde  toe 
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point  presented."  If,  by  now  expresaine 
an  opinion  upon  the  "points  presented, 
an  end  would  be  put  to  tbe  controversy, 
the  court  would  be  warranted  In  acceding 
to  tbe  request.  Thornton  v.  lAmbeth, 
108  N.  C.  86.9  S.  E.  Rep.  432.  and  the  casee 
cited.  It  appear8,taoweTer,fFom  thecom- 
platnt  and  answer,  that  other  and  Import 
tant  points"  are  presented,  and  many 
questions  may  arise,  and  appeals  cannot 
be  considered  In  this  trasm^tary  way. 
The  appeal  most  be  dlBrnlssed. 


Chowan  ft  S.  B.  Co.  t.  Paskbb  et  ml. 
CBiqmnw  Oowt  of  ^^^^  OaroUna.  Manih  U, 

EMimnrr  Domaik— Waitbb  or  Jurt  Tbial. 
The  right  of  defendant,  in  a  proceeding  to 
eondemn  land  for  mtlroad  purposes,  to  insist  that 
any  issues  raised  by  the  pleadings  should  be  fruned 
by  the  olerk,  and  transmitted  tothesuperior  court 
tor  trial  by  jury,  (Code  N.  0.  U  1945,  1M6,}  Is 
waived  by  the  failure,  before  the  order  appointing 
oommlsaloDerB  Is  made,  to  insist  upon  a  verdiot 
npoQ  the  controverted  facts,  and  should  not  be  re- 
stored against  the  protest  of  plalntdfC. 

This  was  a  special  proceeding  to  assess 
damages  for  right  of  way  tor  a  railroad 
through  the  land  of  defendants,  tried  on 
appeal  from  the  clerk  at  the  September 
term,  1889,  of  the  superior  court  of  Gates 
county,  before  Boykin,  Judge.  The  pro- 
ceeding was  r^ularly  instituted  before  the 
clerk;  and,  upon  the  hearing, commission- 
ers were  duly  appointed,  wbo  met  upon 
the  premises,  and,  after  being  duly  sworn, 
assessed  the  damages  at  tbe  sum  of  $200, 
and  duly  made  their  report,  as  set  ont  in 
the  record.  The  defendants  objected  to  the 
finding  of  the  commissioners  on  the 
ground  that  tbe  damages  assessed  were 
inadequate  to  the  damage  sustained  by 
the  farm  by  reason  ofthesaid  rlghtof  way, 
and  filed  excepttons  to  the  report,  all  of 
which  were  abandoned  except  the  first, 
-which  Is  set  ont  In  tbe  record.  The  clerk 
overruled  tbe  excepttons,  and  gave  iudg- 
ment  In  accordance  with  the  report;  and. 
the  defendants  baring  appealed,  tbe  cause 
was  tried  at  this  term  of  the  court,  before 
his  honor,  E.  T.  Botkin,  and  a  Jury.  When 
the  c&ee  was  called  for  trial,  counsel  for 
platntirr  ob}ected  to  trial  by  Jury,  and  In- 
Hinted  that  the  court  should  pass  upon  tbe 
exceptions ;  and.  If  no  legal  error  nor  ir- 
regularity appears  In  ther^Kirtorcondnet 
of  the  commissioners,  that  the  report 
should  be  confirmed.  Tbe  courtorerruled 
the  objectlou  and  Impaneled  a  Jnty,  and 
the  plaintiff  excepted.  The  issues  submit- 
ted were  as  follows:  Are  the  damages 
sustained  by  tbe  defendants  -  by  the  con- 
struction of  plalntitt's  road,  as  estimated 
by  the  commissioners.  Inadequate  to<  re- 
pair their  injnry  so  received?  If  so  Inade- 
qoate,  what  Is  the  amount  of  damages  so 
sustained  ? 

7^.  L.  Smith,  for  appellant.  W.  D.  Pra- 
den  and  S.  L.  Scull,  for  appellees. 

AvBBT,  J.  {after  stating  tbe  facts  as 
mbore.)  The  Code  (sections  1946,  1946) 
provides  that,  where  the  prayer  of  a  peti- 
tioner tor  condemnation  of  right  <A  way 

granted,  tbe  clerk  (tbe  conrt)  shall  ap- 


point three  disinterested  koA  competent 
freeholders,  and  when  thdr  report  is  filed 
**  any  person  Interested  in  tbe  land  may 
file  exceptdons  to  the  r^>ort,  and  upon  the 
determinatloQ  of  the  same  by  the  court 
either  party  to  the  proeeedlnn  may  ap- 
peal to  theeoartatterm,  and  lawnoe.  after 
Judgment,  to  the  supreme  court.  Tbe 
court  or  Judge,  on  the  hearing,  may  direct 
a  new  appraisal,  modify  or  confirm  the  re- 
port, or  make  such  order  In  the  premises 
as  to  him  shall  seem  right  and  proper." 
It  seems  to  have  bem  settled  In  thecase  of 
Railroad  Co.  v.  Davis,  3  Dev.  A  B.  461,  that 
the  constltotlon  (article  1,  fi  19)  guaranties 
the  right  to  trial  by  |uty,  m  controvenies 
respecting  properly,  only  in  eases  where, 
under  the  common  law,  the  demand  that 
thefacts  should  be  so  found  could  not  have 
been  refused,  and  that,  in  fixing  the  quan- 
tum of  compensation  to  the  land-owner  for 
the  right  of  way  condemned  tor  the  use  of 
a  railroad,  commissioners  do  not  Invade 
the  province  tbat  under  the  ancient  law 
belonged  peculiarly  and  exclusiv^  to  tbe 
Jury.  Smith  v.  CampbeU.  8  Hawks,  fi90; 
Mclntlre  v.Bailroad  Co.,67  N.C.S78:  Britt 
V.  Benton,  79  N.  C.  177. 

This  is  a  special  proceeding,  and.  In  the 
view  of  the  case  most  favorable  to  the 
dtfendants,  they  had  the  right  to  insist 
that  any  issues  raised  by  the  pleadiugs 
should  be  framed  by  the  clerk,  and  trans- 
mitted to  the  superior  court  In  term  for 
trial  byjniy;  and  when  they  tailed,  before 
tbe  order  appointing  commissioners  was 
made,  to  insist  upon  a  verdict  upon  the 
controverted  facts,  tbey  acquiesced  In  tbe 
new  mode  of  trial  provided  therein,  and 
waived  that  which  they  might  have 
claimed  at  first.  Railroad  v.  Ely,  101 
N.  C.  8,  7  S.  E.  Bep.  476;  Spencer  v.  Gredle, 
102  N.  C.  68,  8  8.  E.  Rep.  901 ;  Code,  86  U6, 
252,  266. 1943.  In  Railroad  Co.  v.  Ely,  bu< 
pra,  Chief  Justice  Smith,  delivering  the 
opinion  of  the  conrt,  said :  "  Whatever  In- 
sues  of  tact  are  made  in  the  pleading 
should  have  been  framed,  and  settled  by 
the  Jury;  and  It  was  tt>o  late  to  raise 
them  after  the  verdict  upontheonelnqoiry 
agreed  on  by  the  counsel  of  the  respectlva 
parties  at  the  trial  before  tbe  Judge.  **  Aft* 
er  apparently  recognising  therigbtto  have 
formulatMl  and  sent  up  other  issues  bCH 
sides  that  transmitted  and  passed  on,  the 
court  hold  that  after  the  verdict  was  ren- 
dered, and  thederk  again  took  cognisaDce 
of  the  case  and  appointed  commissioners, 
the  parties  must  abide  by  their  findings  of 
other  tacts,  as  they  must  yield  to  those  of 
a  Jury  ordinarily,  unless  set  aside  by  the 
court.  That  was  a  special  proceeding  to 
lay  oft  a  ditch.  The  Code,  S  1946,  embod- 
ies substantially  the  same  provisions  as 
chapter  138.  S9  16-18,  Laws  lS71-7a.  In 
Ballway  Co.  v.  Phillips. 78  N.  C.  61.  Justice 
Readb,  for  the  court',  (In  eonstnilng  the 
act  of  1871-72.)  says:  "There  cannot  be 
an  appeal,  In  Its  ordinary  acceptatlou, 
from  the  commissioners  to  the  superior 
conrt,  for  the  reason  that  they  are  not  a 
court,  end  for  the  tnrtherreason  that  th^ 
make  their  report  directly  to  the  superior 
court.  Just  as  a  referee  or  master  does.  It 
may  be,  however,  tbatthe  parties  have  the 
right  to  have  a  Jury  trial;  and  there  seems 
to  have  been  no  objection^ade  to  a  Jury 
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triul  In  this  cose.  And  Is  Bfdlroad  Co.  t. 
Wicker,  74  N.  C.  220,  there  wae  a  Jury  trial 
hy  cuns^t. "  In  the  furmer  case  the  court 
gure  jndf^ent  tor  the  damaf^-asseseed 
by  the  jnry  for  the  rf^htuf  way.  Whether 
tlie  defendants  could  hare  demanded  that 
ail  Issue  be  framed  upon  the  questton  of 
damages  prellmbiary  to  the  appointment 
of  comittiwioners  or  not.  In  any  case  we 
tliink  that  the  court  erred  in  orerrullng 
plaintlir'e  objection, and  ImpanellnKa  Inry 
to  try  the  Issues  after  the  report  and  ex- 
ceptions had  been  filed.  The  Judj<e  then 
hod  the  power  to  order  a  new  appraise 
ment.  to  modify  or  eonflrm  .the  report; 
but  the  authority  to  mafce^such  orden  la 
the  premises  as  to  him  should  seem  rlBtat" 
did  not  empower  him  to  disresard  the  pro- 
test of  the  plaintiff,  imd  restore  to  the  de< 
tendants  a  rifi;ht  that  they  had  previously 
waived.  If  the  law  had  ever  given  it. 
There  la  error.  The  Judgment  is  reversed. 
The  cunrt  below  must  pan  upon  the  ex- 
ceiitions  to  the  report  of  the  eommlssloa- 
erH,  and  confirm  or  alter  It,  or  order  a 
new  appralciemaLt,a8  may  be  deemed  best. 
Error.   Jodsment  reversed. 


Boar  T.  iMBsrrER  et  ai. 
(Supreme  Cwnt  of         Carolina.  April  T, 

IwJtntcnoN—JiTDOMEST— Fraud. 

1.  Where  land  is  advertised  for  sale  under  a 
judgment  obtained  by  «a  exeontrfx,  fOr  a  balance  of 
ibe  purcbase  money  dae  on  a  contract  fcnr  the  sale 
of  tne  land  made  by  her  testator,  one  who  seeks  to 
restrain  the  sale  and  set  aside  tbe  judgment  for 
fraud,  and  also  to  enforce  his  own  judgment 
against  tbe  vendee,  must  proceed  by  a  new  action, 
and  not  by  motion  or  petition  in  the  ori^nal  cause. 

2.  Upon  tbe  application  of  a  Judgmeotcreditor 
for  an  Injunction  against  tbe  sale  of  tbe  judgment 
debtor's  land  under  execution  by  anotber  creditor, 
on  the  groond  that  defendant's  Judgment  was  by 
cotlusioa  allowed  to  be  taken  for  a  greater  amount 
than  was  dae,  and  that  tbe  sale  would  seriously 
Impair  plalatifTs  rights,  the  Injnnotion  will  be 
coniinned  until  the  neaiing,  when  the  facta  are 
left  In  doubt,  and  it  appears  that  defendaut  cannot 
suffer  aeiiona  injury     the  deiay< 

Appeal  from  superior  court,  Cabarrus 
county;  Ssipp,  Judge. 

Action  by  A.  J.  Bust  against  L.C.La8Bi- 
ter.  executrix  of  Sarah  Pitts,  and  others, 
to  annul  or  set  nalde  a  judgment  obtained 
by  defendant  Lasslter,  as  execu  trix  agalpst 
C.  A.  Pitts,  and  to  reHtraln  defendants 
fi-om  eelling  the  land  of  C.  A.  Pitts  to  aat- 
teTy  said  Judgment,  and  also  to  have  a 
)uil;;nient  which  plaintiff  has  against  the 
Kfiid  Pitts  dwlared  a  Hen  on  his  interest  in 
till*  laud.  Sarah  Pitts,  who  wbh  the 
Dicithor  of  C.A.Pitts,  purchased  two  tracts 
ot  land  at  judicial  sale,  but  C.A.Pitts  paid 
ini>Ht  tjf  tlie  purchase  money,  and  after- 
wnrtlH  Sarah  Pitts  executed  to  C.  A.  Pitts 
a  contract  ot  sale  of  the  land.  After  the 
death  of8arah  Pitts  herexecutrlx  brought 
an  action  against  C.  A.  Plt1»  tor  the  bal- 
ance of  the  purchase  money,  and  obtained 
the  Judgment  now  sought  to  be  annulled 
by  i>luintlff.  Plaintiff  alleges  that  the 
Jadprmcnt  obtained  by  the  executrix 
against  C.  A.  Pitts  was,  by  collusion  and 
fraud,  allowed  to  be  taken  for  a  greater 
amount  than  was  due,  but  this  is  denied 
by  defendants.   An  injunction  until  the 


bearing  was  granted  plaintiff,  and  defend- 
ants, having  excepted,  appealed. 

P.  B.  MemoB,  for  app^ant.  W,J.  Moat- 
gomery,  for  apptilee. 

Mebbwoh,  C.  J.  The  counsel  of  the  ap* 
pellants,  relying  on  Long  v.  Jarratt,  94  N. 
G.  446,  and  other  like  cases,  contended  ear^ 
nestly  on  the  argument  that  tbe  plaintiff 
should  hare  sought  the  relief  he  neeka  by 
this  action  by  a  motion  or  petition  In 
the  action  mentioned,  and  particularly  re- 
ferred to  in  the  complaint,  wher^n  the 
present  defendants,  except  C.  A.  Pitta, 
were  plalnttfis  and  he  was  defendant,  be- 
cause, as  he  contends,  that  action  la  not 
yet  ended,  and  tlie  subject-matter  of  the 

g resent  action  waa  pertinent  to  and  em- 
odled  by  tbe  former.  This  contention  Is 
unfounded.  The  purpose  of  the  action  re- 
ferred to  was  simply  to  obtain  Judgment 
for  a  balance  ot  the  purchase  money  of  tbe 
land,  and  to  sell  tbe  lattw.  It  need  be,  to 
satisfy  the  judgment.  It  waa  no  part 
Its  purpose  to  settle  and  adjudicate  the 
rights  ot  third  parties  who  may  have  had 
Hens  like  that  claimed  by  the  plaintiff,  be- 
caoae  such  Hens  were  not  necessarily  part 
of  or  Incident  to  the  cause  of  action,  nor 
was  it  necessary  to  pass  upon  and  con- 
clude them  in  settling  and  admlnlst^ng 
the  rights  of  the  parties  b^ore  tbe  court. 
The  purpose  of  tbe  present  action,  as  we 
shall  presently  see.  Is  eotirtiy  different  and 
distinct  from  that  of  the  one  referred  to. 
Moreover,  the  Judgment  in  tbe  latter  ac- 
tion was  a  final  one.  The  matter  in  Uti« 
gation — the  cause  ot  action — was  settled, 
determined,  by  It.  Nothlngrematnedtobe 
done  but  to  enforce  the  Judgm^t,  and  only 
motions  and  proceedings  for  that  purpose 
were  pertinent  and  could  be  entertained, 
except  motions  to  set  tiie  Judgment  aside 
tor  irregularity,  or  because  of  **  mistake. 
Inadvertence,  surprise,  or  excusable  neg- 
lect," as  allowed  by  the  statute.  Code,  8 
274;  Smith  v.  Fort,  10  S.  E.  Rep.  914,  and 
McLaurin  v.  McLaurin,  Id.  1056,  (decided 
at  the  present  tenn,)and  cases  there  dted. 

The  purpose  ot  this  action  Is  to  enforce 
tbe  alleged  lien  of  tbe  plaintiff's  Judg- 
ment, upon  the  Interest  of  the  defendant 
C.  A.  Pitta  In  the  land  mentioned  which  he 
cannot  enforce  by  ordinary  process  of  exe- 
cution, because  there  is  some  balance  of 
the  purchase  money  of  thelandyet  unpaid. 
In  such  case,  the  party  having  the  Hen  Is 
put  to  his  action  to  enforce  It.  This  la 
done  by  ascertaining  the  balance  of  the 
purchase  money,  seUlngthe  land  under  the 
order  of  the  court,  tf  need  be.  and  applying 
the  proceeds  of  the  sale,  first,  to  the  pay- 
ment of  such  balance,  and  then  the  surplus, 
or  BO  much  thereof  as  may  be  necessary, 
to  tbe  discharge  of  the  creditors'  lien  and 
debt.  Trimble  t.  Hunter,  104  X.  0. 12ft,  10 
S.  E.  Hep.  291,  and  the  caaes  there  dted. 

Theground  forthe  plalntlff'sappllcatlott 
tor  relief  by  injunction  pending  the  action 
Is  the  allegation.  In  substance  and  effect, 
in  the  complaint,— notmade  as  explicitly 
and  certainly  as  it  should  be,— that  the 
Judgment  in  tbe  action  referred  to  In  favor 
of  the  defendant  Lasslter,  executrix, 
against  tbe  ddendant  C.  A.  Pitts,  was  tor 
a  greater  amonnt  than  was  due,  was  col- 
lusive and  trandalent,  and  intended  to  de- 


Digitized  by 


Google 


880 


SOtTTHEASTBRN  BEFOBTEB,  Vol.  IL 


feat  the  rlfchte  of  the  plalntUI  and  other 
creditors  ot  C-  A.  Pitts,  etc.  The  purpose 
la  to  prevent  the  defendants,  pending  the 
action,  from  selling  the  laud  to  satisfy 
the  Judgment  so  alleged  to  be  fraudnlent; 
thus  embarrassing  and  confusing  the  plain- 
tiff's rights,  perhaps  defeating  them  alto- 
trether  as  to  the  lien.  The  evidence  makes 
Itclear  that  the  plaintiff  hasajadgrnient  as 
alleged  by  him,  against  the  defendant  C. 
A.  Pitts;  that  the  latter  has  an  equitable 
interest  in  the  land  specified ;  and  that 
that  Judgment  la  a  lien  thereupon  that 
may  be  enforced  by  this  action.  The  erl- 
dmce  as  to  the  allied  Irandnlent  Judg- 
ment is  less  satisfactory.  The  matter  la 
not  free  from  doubt,  in  rlew  of  the  evi- 
dence before  us.  There  are  tacts— some 
admitted,  others  denied— that  tend  to 
prove  fraud;  there  are  others  that  tend 
quite  as  strongly  to  prove  the  contrary. 
The  defendants  confess  and  avoid  in  ma- 
terial respects.  The  defendants  cannot 
■offer  serions  Injury  by  deiaytng  the  sale 
of  the  property  until  the  action  can  be  de- 
termined upon  its  merits.  In  such  a  catie, 
injunction  will  be  continued  until  the 
hearing.  Whlttaker  v.  Hill,  96  N.  C.  2, 1 H. 
£.  Rep.  639,  and  the  cases  there  cited. 

The  defendants  allege  and  insist  that 
the  sureties  of  the  plaintiff's  Judgment  are 
solvent,  and  he  might  readily  collect  the 
Judgment  from  them.  It  la  sufficient  to 
■ay  that  he  is  not  bound  to  collect  his 
debt  from  them.  Be  has  the  right,  and  he 
may  deem  it  Just  and  his  duty,  to  collect 
It  from  the  principal  debtor.  There  Is  no 
error.  Let  this  opinion  be  certified  to  the 
superior  court  according  to  law.  It  la  so 
ordered. 


BOTBB  T.  TBAOUB. 

iSupnme  Ctmrt  of  NorA  OaroHna.  April  n, 
1890.) 

ApPBAL— COBBBOTION  OF  CaBB— CBRnOKiU. 

1.  Where  the  refosal  of  the  court  to  InBtmet 
the  jury  that  Uiere  was  no  evideaoe  to  prove  ma- 
terial tacts  Is  aaslgued  as  error,  and  the  Judge  who 
settled  the  case  on  appeal  states  that  there  was 
evidence  of  such  facts,  on  which  it  is  alleged  the 
Jury  acted,  but  by  laadverten<»  he  omitted  to  set  It 
out  Id  the  case,  and  that  he  can  and  will  do  so  now, 
it  opportunity  Is  offered,  a  motion  for  a  Mttkmuri 
to  bring  up  the  miasing  evidence  will  ba  granted, 
though  it  IS  made  after  argument  in  the  supreme 
court,  bat  before  the  case  Has  been  considered. 

2.  Under  Code  N.  C.  %  060,  which  makes  it  the 
sole  duty  of  the  trial  judge  to  settle  the  case  oo  ap- 
posL  he  may  correct  errors  or  supply  omlutons  lu 
the  "case"  made  by  blm  through  Inadvertence, 
mistake,  or  misapprehension,  even  after  the  appeal 
has  been  docketed  in  the  supreme  ooort,  though  he 
has  no  authority  to  resettle  the  case. 

Petition  for  certiorari. 

WataoD  &  Buxton  and  Olenn  A  Glenn, 
lor  petitioner.  L.  M.  Seott  and  W.S.Ball, 
for  reapoudent. 

Mbrrihon,  C.  J.  After  this  case  was  ar- 
gued at  the  present  term,  but  before  the 
court  considered  of  it  in  conference,  the 
plaintiff  (appellee)  suggested,  upon  affi- 
davit, that  the  case  settled  on  appeal 
failed  to  set  forth  certain  evidence  pro- 
duced on  the  trial  in  the  court  below,  tend- 
ing to  ahow  that  certain  persons  (apedfled 
by  name)  who  voted  at  the  election  In 


Soestlon  for  the  appellant  wen  not  en- 
tled  to  vote,  and  that  such  evidence 
should  have  been  so  set  forth.  In  order  to 
a  fair  nnderatanding  of  the  exception  re- 
ferred to ;  and  that  the  Judge  who  presided 
attbe  trial, and  settled  tiiecaBe,can  and  Is 
willing  to  send  up  the  evidence.  TbeJndge 
referred  to  states  in  a  wrlttiw  signed  by 
him.  and  filed  with  the  motion  nerein,  that 
if  the  evidence  referred  to  above  was  not 
set  forth  In  the  case  settled  by  him,  as  he 
thought  and  believed  It  waa,  tbe  omlBsiun 
to  so  set  it  forth  in  the  proper  connection 
was  an  Inadvertrace  on  his  part,  and  be 
says :  "  I  can,  -with  the  aid  of  my  memor- 
anda, certify  and  send  up  the  whole  or  any 
portion  of  the  evidence  bearing  upon  the 
iU^allty  of  said  votes,  and  will  wlUlngly 
do  so,  if  directed  by  the  court;  or.  It  the 
whole  evidence  in  the  cause  la  needed,  can 
send  that. "  Thereupon  the  plaintiff  moved 
that  the  writ  of  certiorari  be  issued,  in 
thlB  case,  directed  to  and  commanding  the 
clerk  of  the  stiperlor  coortto  eoHlyto  this 
court  a  more  perfect  transcript  of  the  case 
settled  on  appeal,  when  and  an  soon  as  the 
Judge  who  settled  the  same  shall  correct 
that  now  on  file  In  his  office  in  this  action, 
and  that  the  said  Judge  be  notified  that  he 
may  have  opportunity  to  make  such  cor- 
rection of  the  case  settled  as  ought  to  be 
made.  The  defendant  opposed  such  mo- 
tion and  produced  and  filed  anndry  affi- 
davits tending  to  prove  that  no  such  evi- 
dence as  that  so  suggested  by  the  plaintiff 
waa  produced  on  the  trial.  He  further  in- 
sisted that  this  court  had  not  authority 
to  allowsnch  motion;  thatat  allevents  It 
should  not;  that  it  came  too  late  after  ar- 
gument; and  that  the  Judge  had  no  an- 
thority  to  correct  the  case  as  settled. 

The  case  stated  on  appeal  by  the  parties 
to  the  action,  or  aettled  by  the  Judge  from 
whose  Judgment  tbe  appeal  was  taken,  is 
very  Important  and  eeseatlal  in  the  course 
of  the  action.  It  is  the  means,  the  r^ular 
method  of  procedure,  prescribed  by  the 
statute  (Code,  S  6^)  whereby  this  court 
can  correct  errors  of  the  court  below;  and. 
Indeed,  It  is  the  only  means  for  such  par- 
pose,  except  in  eases  where  errors  appear 
in  or  by  the  record  proper,  or  are  assigned 
in  the  record.  The  case  should  ther^ore 
be  stated  or  settled  with  great  care,  pre- 
cision, clearness,  and  (almess.  This  Is  e»- 
aentiul  to  thedue  administration  of  Justice 
in  this  court  of  laat  resort.  Hence  the 
court  Is  anxious.  In  eveir  case,  to  have  tbe 
assignments  of  error  presented  with  such 
reasonable  fnllnesa  ot  atatemen  t,  In  all  neo- 
essai7  respects,  as  will  enable  it  to  deter- 
mine the  case  upon  its  real  merits.  The 
court  facilitates  such  disposition  of  every 
case  as  far  as  It  may  do  so  with  fairness 
to  tbe  parties,  and  consistently  with  the 
course  of  its  business.  It  Is  Its  duty  to  do 
so,  and  the  statute  contemplates  and  in- 
tends that  It  shall.  To  this  end  tbe  stat- 
ute (Code,  S  965)  confers  upon  the  court 
very  extensive  and  great  powers.  It  Is 
clear  and  well  settled  that  this  court  must 
receive  and  act  upon  the  case  settled  tor 
this  court  as  importing  absolute  verity, 
and  as  It  comes  from  the  court  below ;  but 
It  is  likewise  settled  that  where  it  appears, 
upon  proper  application,  that  by  inadver^ 
toiee,  mistake,  or  acddeotal  mlsapprehen- 
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rion,  or  Hie  Hlce  eanae^  the  lodge,  In  set- 

tllDS  the  case,  baa  failed  or  omitted  to 
fltate  or  set  fortb  sumetbln^  that  oagbt 
to  appear,  or  baa  atated  or  setfortb  aome- 
tbing  that  ought  not  to  appear,  this  court 
will  allow  the  fudge  reaaonable  opportu- 
nity to  make  the  proper  corrt!Ccton,iI  it  ap- 
pears that  be  decree  to  make  the  aame,  or 
that  he  will  probably  do  ao.  Tbla  coart, 
however,  haa  no  authority  to  auggeat  to. 
direct,  or  require  the  judge.  In  aettllng  the 
caae,  aa  to  the  exccptlona  be  aball  apeciry, 
or  what  facta  he  aball  8tate,or  what  mat- 
ter he  aball  set  forth.  Such  correctlona  aa 
those  anggeated  are  to  be  made  In  hia  dto- 
eretlon.  This  la  settled  by  many  cases. 
McDaniel  r.  King.  89  N.  C.  29;  Currle  v. 
Clark,  90  N.  C.  17;  Cheek  t.  Wataon,  Id. 
S02;  Ware  t.  Nisbet,  92  N.  C.  2U2;  State  v. 
Gay,  94  N.  C.  821 ;  Mayo  v.  Leggett.  96  N. 
C.  237. 1  S.E.  Kep.  622;  Porter  v.  Railroad 
Co.,  97  N.  0.  68,  2  S.  E.  Rep.  580;  State  t. 
Goocb,  94  N.  C.  962.  Without  reference  to 
the  affidaTltsflledlnsnpport  of  and  against 
the  modon.  It  Is  safflclent  that  the  Jndge 
who  settled  tbecasesayatotia  directly  that 
he,  by  inadvertence,  omitted  to  set  forth 
therein  tbeevldence referred  to,  which  heln- 
tended  to  and  thought  be  had  aoset  forth, 
and  that  he  can  and  will  now  aetltfortb.U 
opportunity  shall  be  aftordedhlmtodoBO. 
He  Is  a  high,  disinterested,  and  Important 
public  officer,  In  whom  Is  r^wsed  great 
trusts,  chaiKed  by  the  law  to  leam  and 
know  officially  that  such  evidence  as  that 
referred  to  In  the  motion  was  or  was  not 
produced  on  the  trial.  The  preaumptlon  la 
that  he  will  dlBchargehia  duty  correctly  and 
faithfully.  It  appears  that  the  defendant 
requested  the  court  to  Inatruct  the  Jury  In 
the  court  below  that  no  evidence  waa  pro- 
dneed  on  the  trial  to  prove  material  facts. 
Tbeeonrt  declined, for  some  reason,  to  tell 
than  that  there  was  or  was  not  such  evi- 
dence; and  that  he  ao  declined  Is  assigned 
as  error.  Bat  there  was  evldencu — the 
lodge  says  so— upon  which  It  la  said  the 
jury  acted;  and  this,  It  Is  said,  cured  pos- 
sible error  of  the  court.  If  there  waa  such 
erldeuce.  It  ongh  t  to  have  been  set  forth  in 
the  ease  settled  on  i^peaL  The  Jodgesays 
be  intended  to  and  tnonght  be  bad  set  It 
fortb.  Why  shall  he  not  be  allowed  to  do 
so  now?  Oughttbe  defendant, In  falmesa, 
to  have  benefit  of  the  mere  inadvertence  of 
the  Jndge?  Ought  the  caae  aettled  not  to 
appear  here  as  the  facts  warranted,  and 
the  judge  Intended  it  aboold  appear? 
Ought  the  rase  here  to  turn  poaslbly  upon 
the  mere  Inadvertence  of  the  Judge  after 
the  case  was  tried  In  the  court  helow? 
The  trial  In  the  coart  below  was  long,  and 
in  Its  nature  muat  have  been  very  expra- 
Bive  to  the  parties  and  to  the  public.  In 
soch  a  case,  shall  there  be  a  new  trial,  not 
founded  upon  the  real  merits  of  the  caae, 
bat  possibly  npon  anch  Inadvertence  of  the 
Judge,  that  might  be  corrected  without  in- 
Jostlce  to  the  appellant?  These  questions 
must  snrelybe  answered  In  the  negative, 
as.  clearly,  the  mistake  may  be  readily  cor- 
rected. It  Is  the  plain  duty  of  this  court 
to  allow  such  correction  U  It  can  and 
ought  to  be  made. 

It  was  further  contended  on  the  an^u- 
ment  of  the  motion  that  the  Judge  has  no 
authority  to  correct  bta  mistake;  that,  as 


to  this  case,  he  Is  no  more  than  a  priTate 

person.  This  contention  Is  without  force. 
The  official  character  and  authority  of  a 
Judge  Is  continuous,  and  prevalla  at  all 
times,  and  In  all  places  of  the  state,  for  all 
proper  purposes.  It  la  the  aole  duty  of 
that  Judge  from  whose  Judgment  an  ap- 
peal Is  taken  to  settle  the  caae  on  appeal 
for  this  court.  Code  N.  C.  9  660.  The  atat* 
ute  so  contemplates,  and  In  the  nature  of 
the  matter  another  Judge  could  not  settle 
It  for  him.  In  such  case  he  alone  la  sup- 
poaed  to  have  the  Information  esaential  to 
the  proper  settlement  of  the  caae.  Hence 
he  alone  can  make  proper  corrections. 
Thwe  Is  no  good  reason  why  he  should 
not  do  so,  and  the  rads  of  luatice  require 
oflentlmes  that  he  shall.  He  should  exer- 
cise such  authority  cautiously,  and  never 
unless  he  Is  satisfied  that  there  waa  Inad- 
vertence, mistake,  mlsapprehenalon,  or  the 
like.  Hecouldnot  reaettle  the  caae,— make 
a  new  one,-~becaQse  the  atatute  prescribes 
when  and  how  the  case  shall  be  settled. 
He  can  only  make  such  corrections  as 
those  indicated  abom  The  power  thus 
Kceivlsed  by  Judges  Is  no  greater  or  more 
Important  than  many  other  powers  con- 
stantly exercised  by  them,  and  they  are 
amenable  for  the  prostitution  of  such 
power  jaataa  they  are  for  the  prnatltutlon 
of  any  of  the  powers  of  their  office.  This 
court  has  said.  In  many  cases,  that  a  Judge 
may  so  correct  mere  errors  In  the  settle- 
ment of  cases  for  this  court.  See  the  cases 
cited  aupra.  This  motion  was  made  be- 
fore the  court  considered  of  the  case  after 
the  argument,  and  we  can  see  no  sufficient 
reason  why  the  writ  of  eerCiorar/ shall  not 
be  allowed  as  demanded.  The  case  will 
not  be  farther  considered  onttl  the  writ 
shall  be  retnnrad.  Motion  allowed. 


OlIXAK  T.  Abnou)  Bt  a7. 

iSuprame  Court  of  South  COroUno*  Anrll  17, 
IS&a) 

InnntonOK— Void  JuDSMmn— Ibbspabablb  !»• 

JtTBT. 

A  threatened  sale  of  land  on  exeoutlon  un- 
der a  Judgment  for  deficiency  rendered  in  fore- 
oIoBure  proceedings  wUl  not  be  enjoined  because 
the  ooortbad  not  acquired  Jurladtctfoo  of  the  mort- 
ftagor's  pereon  by  servioe  of  prooeas.  Tbe  judg- 
ment being  void,  a  aale  thereunder  la  without  ao* 
th«i^  wbaterer,  and  cannot  work  Ixr^sraUs 
injury  to  the  mortgagor. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  Hddson,  Judge. 

Geo. 8.  Mower  anA  E.  B.  Gary,  for  appe- 
lant. Parker  A  McQowan^  tor  respondents. 

McIvBR.  J.  Tbe  platotUf,  in  her  com- 
plaint, alleges  that  on  or  about  the  8tb 
day  of  September,  1886,  the  defendant  Ar- 
nold attemped  to  commence  an  action 
against  her  and  Sarah  O.  Shepherd  by 
lodging  a  summons  and  complaint  In  the 
sheritf's  office  tor  service  upon  her  and  said 
Sarah  O.  Shepherd,  forthepurpoee  of  fore- 
closing  a  mortgage  on  a  tract  of  land  con- 
taining about  400  acres;  that,  under  the 
representation  made  to  the  court  In  that 
case,— that  the  summons  and  complaint 
therein  bad  been  duly  served  upon  the  de- 
fendants therein,  and  that  no  answer  or 
demurrer  had  been  put  In.T-^e  said  Ar- 
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Dold  obtained  a  Jadgment  by  default  In 
that  case,  under  which  the  mortgaxed 
premises  were  sold  and  bid  off  by  said  Ar- 
nold ;  that  a  report  of  such  sale  was  made 
by  the  master.  In  which  the  deficiency  aris- 
ing from  such  sale  was  ascertained,  and 
the  same  was  conflrmed,  and  the  said  Ar- 
nold was  authorised  to  enter  Judgment 
for  such  deficiency ;  that.  In  pursuance  of 
fiud^  order,  Judgment  was  entered  on  the 
17tfa  of  November,  1888,  and  execution  Is- 
sued thereon,  under  which  the  defendant 
Arnold  has  caused  his  co-defendant  Manu, 
aa  sheriff,  to  levy  on  plaintiff's  real  estate 
In  the  town  of  Oreraiwood,  wbereonshere- 
aldes,  containing  about  16  acres,  and  the 
same  has  been  advertised  for  sale  under 
said  execution ;  that,  while  said  proceed- 
ings were  being  had.  plaintiff  was  Igno- 
rant thereof;  that  she  was  never  served 
with  the  summons  and  complaint  In  the 
case  referred  to  above,  Instituted  by  said 
Arnold;  and  that  thecourtnever  acquired 
any  Juxisdlcfdon  of  her  person  In  that  case. 
She  therefore  demands  Judgment  that  all 
of  the  proceedings  In  that  case  subsequent 
to  the  lodgment  of  the  summons  and  com- 
plaint inthesberlfl'a  office  may  be  adjudged 
void-  BO  far  as  the  same  may  affect  her.  and 
that  the  defendants  herein  may  be  perpet- 
ually enjoined  from  enforcing,  or  iittempt* 
ing  to  enforce,  the  execution  above  referred 
to.  Upon  this  complaint,  duly  verified,  a 
temporary  Injunction  was  obtained  by  an 
order  dat«d  29th  of  April,  1889.  The  de- 
fendant Arnold,  having  filed  his  answer 
denying  the  material  allegations  of  the 
complaint,  gave  notice  of  a  motion  to  dis- 
solve the  temporary  Injunction;  and  this 
motion  was  heard  and  granted  by  his 
honor,  Jndge  Hudson.  From  the  order 
dissolving  thelnjunction,  plaintiff  appeals 
upon  the  snveral  grounds  set  out  In  the 
record,  which,  under  the  view  we  take, 
need  not  be  specifically  stated. 

It  seems  to  us  that,  even  conceding  ev- 
ery fact  stated  in  the  complaint  to  be  true, 
and  conceding,  further,  that  the  plaintiff 
tuB^  proceed  by  a  separate  and  Independ- 
eat  action,  rather  than  by  motion  in  the 
original  cases,  (neither  of  which  conces- 
sions, however,  are  we  to  be  understood 
as  making,  except  for  the  purposes  of  this 
Inquiry.)  wedonotseethat  the  plaintiff  has 
any  gronnd  to  demand  the  Injunction 
prayed  for.  No  fact  la  stated  Imparting 
to  the  case  any  feature  of  equitable  cog- 
nisance. There  is  no  allegation  that  the 
Judgment  against  which  relltS  la  sought 
was  obtained  through  frand,  accident,  or 
mistake;  but,  on  the  contrary,  the  plain- 
tiff's whole  case  rests  upon  the  ground 
that  the  conrt  which  undertook  to  render 
the  Jndgmentnever  acquired  Jurisdiction  of 
ber  person,  and  hence  the  so-called  "Judg- 
ment" was  rendered  without  authority, 
and  ^onld  be  declared  void.  Nor  to  there 
any  fact  stated  tending  to  show  that  the 
plaintiff  is  likely  to  suffer  Irreparable  wrong 
by  the  enforcement  of  this  alleged  void 
Judgment.  The  property  levied  upon  Is 
real  estate  In  the  posnesslon  of  the  plain- 
tiff; and.  If  tiie  defendants  undertake  to 
sell  It  under  a  void  Judgment,  how  would 
that  Injure  the  plaintiff?  All  she  has  to 
do  Is  to  forbid  the  sate,  give  notice  of  the 
defect  in  the  Judgment,  and  retain  the  pos- 


session; and,lfanyonectaoosestopnrcbaae 
after  this.  It  Is  difficult  to  understand  how 
she  could  be  ousted  from  the  possession. 
If  in  fact  the  Judgment  can  be  shown  to  be 
void  in  any  proper  mvceodinglnstltuted 
for  that  purpose.  Wilson  r.  ayatt,  4  8. 
C.  869.  Bat,  more  than  this.  It  wlU  be  ob- 
served that  the  plaintiff.  In  her  complaint, 
does  not  allege  (what,  Itwould  seem  from 
defendant's  answer,  Is  the  fact)  that, 
though  the  record  of  the  judgment  shows 
upon  Its  face  that  she  was  personally  served 
with  the  summons  and  complaint  In  tbetor> 
mercaBe,yet  In  fact  such  wasnot  the  case, 
but,  on  the  eontranr,  her  allegatlona  sim- 
ply are  that  defendants  are  about  to  sell 
her  real  estate  under  a  void  Judgment; 
tmdthls  unquestionably  affords  no  ground 
for  the  Interposition  of  the  equitable  rem- 
edy by  Injunction,  for,  even  If  such  sale 
should  be  made,  It  certainly  would  not 
work  any  Irreparable  mischief  to  plaintiff, 
and  In  fact  would  not  Injure  her  In  any 
way,  for  It  would  amountto  nothing  more 
than  a  sale  without  any  authoritr  what- 
ever. It  seems  to  us  clear  that,evoii  If  the 
case  be  considered  solely  with  reference  to 
thef  acts  stated  In  the  complaint,  the  pl^n- 
tiff  has  failed  to  statesuch  a  caseaa  would 
entitle  her  to  the  Injunction  prayed  lor, 
and  famce  that  there  was  no  error  In  dis- 
solving the  temporary  Injunction. 

As  this  Is  the  only  question  presented  by 
this  appeal,  we  have  confined  oarsd res  to 
It,  and  do  not  desire  to  be  regarded  as  In- 
timating any  opinion  as  to  any  of  the 
other  questions  to  which  the  argument  here 
has  been  chiefly  directed.  Whether  tbe 
plaintiff  could  maintain  a  separate  and  in- 
d«wndentaetlonto  haretblsJudgmaitRet 
aside  or  declared  void  on  the  ground 
stated,  or  whether  she  was  not  bound  to 
proceed,  by  motion  In  the  case  In  which 
such  Judgment  was  rendered,  to  have  tbe 
record  of  that  case,  showing  that  she  had 
been  personally  served,  corrected  In  that 
respect,  so  as  to  conform  to  tbe  fact  as  aJ- 
l^Sed  by  her,  and  whether  such  question 
could  be  considered  In  this  case  unless  It 
was  raised  by  answer  or  demurrer,  and 
whether  tbe  answer  of  defendant  should 
be  regarded  as  Improperly  verified,  since 
it  was  not  returned  promptly  on  that 
ground, buton  the  contraryseems  to  have 
been  accepted,  are  all  questions  whli  do 
not  properly  arise  and  have  not,  therefore, 
been  considered;  for  the  only  (luestions 
really  presented  by  this  appeal  Is  whether 
Judge UnraoN erred  Indtosolvlng  theln- 
junction ;  and,  Inasmuch  as  the  complaint 
Itself  does  not, in  our  Judgment,  state  such 
facts  as  would  entitle  the  plaintiff  to  the 
Injunction  asked  for.  we  think  ^ere  was 
no  error  In  dissolving  the  temporary  In-, 
Junction.  The  Judgment  of  this  court  Isj 
that  the  order  appealed  from  be  affirmed. 

McGowAN,  J.,  concurs. 


Spear  et  tU.  t.  Lonq  et  al. 

{Supreme  Court  q/' South  CaroUna.  AmO  IT. 

1890.) 

Spsono  FsRioBiuiiaB. 
Where  the  evidenoo      to  whether  a  Judg^ 
meat  oredltor  agteed  with  his  dabtor  to  seos^  < 
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tain  notes  sad  MoorHlM  hi  saMsteotion  of  hit  jndg^ 
ment »  oonflioang,  and  it  appears  that,  after  aome 
BegoUatioQj  the  pt^wn,  without  being  examined 
or  approved  by  tne  oreaitor,  were  sent  to  him  by 
mail,  and  beobjected  to  them,  specific  performance 
will  not  bn  enforced.* 

Appeal  trom  common  pleaa  drcnlt  court 
of  Rpkrtanbiirs  coanty ;  Fraber,  Jnd^. 

Bomur  A  Sintpaon,  for  appellants.  Cta^ 
Hale  dt  BydHckt  Cor  reepondeats. 

McOow4N.  J.  This  was  a  proceeding 
on  the  equity  Bide  of  the  court  to  enjoin 
the  enforcement  of  a  Judgment,  and  to 
have  the  execution  marked  "Satlefled." 
It  aeema  that  James  Itoug  recovered  a 
Judipment  tn  Spartanburg  agMnst  the 
plaintiffs  for  $l,U»8.ftl,  beeides  interest  and 
costs ;  that  9^45  of  the  Judgment  had  been 
paid :  and  that  the  execution  for  the  re- 
mainder was  lerled  "on  a  lot  of  land  In 
Guffney  Clly,  with  the  wood-shop  and  all 
tools  and  machinery,  one  saw-mtll  and 
steam-engine,  one  yoke  of  oxen,  una  pair 
of  mules,  one  cartt  and  onewagon."  After 
the  lery  was  made,  the  plaintiffs  begged 
Indulgence,  and  went  to  Union,  where  the 
defendant  James  Lung  lived.  Some  negoti- 
ations as  to  an  agreement  of  compromise 
took  place,  as  to  the  other  security,  for 
the  amount  still  due  on  the  Judgment.  As 
to  what  were  the  terms  of  ttxe  agreement, 
the  parties  widely  disagree.  The  plaintiffs 
aU^:e  In  their  compliUnt  "that  James 
Long  agreed  that  be  would  take  a  part  of 
said  property,  as  levied  on,  In  full  payment 
of  his  debt,  to-wlt,  the  said  mill,  steam- 
engine,  oxen,  and  mules.  If  the  plaintiffs 
should  bare  one  W.  N.  Turner  to  execute 
to  biu  [Long]  his  note  tor  91,000,  with  a 
mor^rage  of  said  pn^ierty  to  secure  the 
said  note,  and  dix«cted  plaintiOB,  whm 
said  noteand  mortgage  were aecnted  and 
sent  to  him,  to  tarn  over  said  propert7  to 
said  Tamer,**  etc.;  while  the  defradant 
Long  answered,  among  other  things,  as  fol- 
lows :  "  Being  wholly  unacquainted  with 
and  ignorant  of  the  character  and  circum- 
stances of  the  said  Turner,  and  relying  en- 
tirely upon  the  statements  made  as  to  him 
by  the  plalntlfte,  he  agreed  with  them  and 
said  Tnmert^at  be  would  take.ln  payment 
of  his  Judgment,  UiesaldTumer'snotefora 
sum  something  over  91,000,  (the  exact 
amount  not  recollected;)  provided,  how- 
ever, that  the  said  Turner  would  secure 
the  payment  thereof  by  a  mortgage  of  the 
said  8team*«ttglne,  saw  mill,  and  fixtures, 
and  parts  beloni^ng  thereto,  one  pair  of 
mules,  one  pair  of  oxen,  one  Ing  wagun, 
one  road  wagon,  and  also  of  ISO  acres  of 
land.  It  was  further  agreed  by  and  be< 
tween  the  parties  to  the  said  contract  that 
this  defendant  should  not  be  bound  there- 
by until  the  said  no^esand  mortgages  were 
examined  and  approved  by  his  attorney, 
and  that  not  until  then  should  the  said 
propo^y,  or  any  part  thereof,  be  delivered 
to  theeald  Tomer,  bnttiiat  shortly- there- 
after this  defendant  reeelTed  through  the 


1  As  to  the  fsertaiutT,  deflniteoess,  and  mutaalfty 
required  in  oontraots,  in  order  that  they  may  be 
spedflcal^  enforced.  Bee  Kortbrup  v.  Htevena, 
(Wnn.)  88  N.  W.  Rep.  810,  and  note;  HansSeld  r. 
Sbermaa,  (Ue.)17  Au.  Rwt.800,and  note:  Byersr. 
Railroad  Co.,  (Colo.)  3S  Fae.  Hap.  flSi;  Appeal  of 
Balloa,  (Pa.)  1»  Aa  Ba^  «M. 
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mall  four  notes,  of  9SB0  each,  and  two 
chattel  mortgages,  purporting  to  bare 
been  executed  by  said  Turner,— one  con- 
veying two  mules  and  two  oxen  aa  secnriU 
ty  for  the  sum  of  9250:  the  other  conrey- 
Ing  the  engine,  saw-mlU,  and  fixtures,  and 
one  log  cart,  as  security  for  the  sum  of 
9760;  sndtherewlthdefendantreeeived  the 
informatlun  from  the  plaintiffs  that  they 
had  drilTered  said  propCTi7  to  Tnmer, 
that  the  said  mort^gesdld  not  Include 
ail  the  property  agreed  to  be  mortgaged 
to  secure  the  payment  of  said  notes,  and 
that.  Immediately  after  recedvliig  the  same, 
this  defendant  t«idered  the  same  back  to 
the  said  Turner,  because  not  aecuted  for 
the  amount  agreed  upon,  and  not  secured 
by  mortgages  of  the  property  agreed  up- 
on," etc.  The  proceedixig  was  for  permis- 
sion to  pay  into  coort  99  short  In  tba 
notes,  that  the  original  Judgment  against 
the  plaintiffs  should  be  perpetually  en- 
Joined,  the  execution  marked  "Satisfied," 
and  for  9100  damages.  It  was  referred  to 
J.  K.  Jennings.  £sq.,  as  special  referee, 
who  overruled  a  motion  to  dismiss  the 
complaint,  upon  the  ground  that  It  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  He  reported  that  the  te»> 
timony  wasconflicting,  but  he  thought  the 
preponderance  was  slightly  in  favor  of 
pisJtttlffs,  and  found  that  the  plaintiff  had 
made  a  l^al  tender  of  $9,  the  balance  of 
Long's  Judgment  over  91.000.  and  that 
the  plalnttOs  ahould  be  allowed  to  pay 
that  Into  court,  and  have  the  Judgment 
perpetually  enjoined,  with  costs,  etc.  Tha 
case  came  up  on  exceptions  to  this  report, 
and  Judge  Frasbr,  among  other  thli^cs, 
held  as  follows :  "  It  Is  not  clearly  staud 
In  the  complaint  that  Long  ever  accepted 
such  performance  on  the  part  of  the  plaln- 
tltta  as  was  tendered;  and,  If  It  can  ba 
brtd  that  there  la  each  an  allegation  In 
the  complaint,  the  testimoiurdoea  not  sus- 
tain It.  The  plaintilhmay  have  pot  them* 
selves  In  such  a  position  as,  In  a  proper 
ease,  would  entitle  them  to  a  decree  lev 
specific  performance,  but  this  Is  not  a  con- 
tract to  which  thatspeclal  rtilef  Is  applied 
by  the  court  of  eqnl^.  If  there  has  been 
no  acceptance  of  what  was  tendered  la 
payment,  and  tills  court  cannot  order  the 
acceptance,  then  the  only  foundation  on 
which,  in  any  event,  the  plaintiffs  can  rest 
tbdr  case  tor  injunction  Is  wanting.  I 
am  not  satisfied,  however,  that  the  plaln- 
titfe  have  shown,  as  they  ought  to  have 
done,  by  a  preponderance  of  the  evidence, 
the  character  ot  the  seenrity  which  was 
agreed  on,— whetheronlymortgage  of  p«s 
sonal  proi>erty,  or  of  real  estate  also,  or 
whether  the  negatives  among  those  par- 
ties ever  terminated  In  an  actual  definite 
agreement  at  all, "  etc. ;  and  he  dismissed 
the  complaint. 

From  this  decree  the  ptatntiffe  appeal, 
upon  the  following  grounds  of  alleged  er- 
ror: "  (1)  In  holding  that  there  was  no  al- 
l^ation  In  the  complaint,  and  no  proof, 
that  the  defendant  Long  ever  accepted 
the  performance  on  tbe  part  of  the  plain- 
tiffs of  the  agreement  he  had  made  with 
them  to  take  the  property  named  In  said 
complaint  and  said  agreement  in  full  sat- 
isfaction and  payment  of  the  Judgment  he 
then  held  against  them.  (SV  }n  not  hold- 
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ingrthat  plalnttfracomplled  fnlly  with  their 
agreement  with  the  d^endant  Long,  when 
they  turned  over  to  Turner  at  his  Instance 
the  property  he  had  agreed  to  accept  in 
payment  of  aald  jadgment,  and  that  they 
were  then  entitled  to  have  him  mark  the 
Judgment 'Satisfied.'  (3)  In  not  holding 
that,  whether  the  aud  agreement  had 

grevlonBly  been  executed  or  not,  the  d»- 
>ndant  Long  did,  on  December  24, 18S7, 
agree  to  accept  the  property  already 
turned  over  to  Turner,  as  part  perform- 
ance of  the  agreement,  and  to  accept  the 
balance  due  In  money ;  and  his  subsequent 
refusal  to  accept  said  payment  when  It 
was  tendered  to  blm  was  a  breach  of  con> 
tract  on  his  part;  and  that  plaintiffs  were 
entitled  In  this  action  to  a  decree  of  this 
court  requiring  him  to  accept  said  sum, 
and  so  to  perform  his  agreement.  (4)  In 
holding  that,  while  plaintiffs  may  hare 
put  themselves  in  a  position  to  he  entitled 
tospeclflc  performance, stlU  tbey could  not 
get  such  relief  (n  a  case  like  this  In  a  court 
o(  equity.  (6)  In  not  holding,  as  the  ref- 
eree did,  that  the  platntlfto  showed  by  a 
preponderance  of  the  proof  that  they  were 
entitled  to  have  said  judgment  of  the  de- 
fendant Long  marked  *  Paid '  and  'SaUs- 
fied;'  In  sustaining  said  defendant's  excep- 
tion with  reference  thereto.  (6)  In  hold- 
ing that  the  mortgages  were  so  Inaccu- 
rately drawn  that  the  defendant  Long 
eould  not  be  reqalred  to  accept  them,  nor 
to  accept  the  $9  In  money ;  and  In  not 
holding  that  said  defendant  did  accept 
aald  mortgage,  and,  with  said  mortgages 
In  bis  possession,  did  agree  to  accept  the 
said  sum  of  $9  In  full  ol  said  agreement, " 
etc. 

Considering  this  as  a  proceeding  on  the 
eqnlly  side  of  the  court,  to  require  James 
liong  to  perform  speciflcally  hta  idl^ed 
contract  to  enter  "  Ratisfactfun  "  on  his 
Judgment  against  the  plaintiffs,  several 
things  were  necessary,  before  there  could 
be  a  proper  case  for  the  exercise  of  tbat 
peculiar  Jurisdiction.  In  the  flrst  place.  It 
is  only  a  certain  class  of  contracts,  where 
there  ie  not  plain  and  adequate  remedy  at 
law,  which  equity  will  require  to  be  spec- 
ifically fjerformed.  Without  stopi^ng  to 
Inquire  whether  the  contract  Incontentlon 
here  was  or  was  not  of  a  class  capable  of 
being  enforced,  it  was  still  necessary  that 
It  should  have  certain  elements  and  Inci- 
dents, In  order  to  authorise  a  court  of  eq- 
uity to  compel  Its  performance.  The 
court  cannot  makeacontract  for  the  par- 
ties, or  even  complete  an  Imperiect  one,  and 
therefore  it  is  Indispensable  that  there 
should  be  a  concluded  contract,  "certain 
and  explicit."  As  Mr.  Pomeroy  puts  it: 
"The  contract  must  be  concluded,  certain, 
nnamblguouR,  mutual,  and  upon  a  valu- 
able consideration.  It  must  be  perfectly 
fair  In  all  Its  parts;  free  from  any  misrep- 
resentation or  misapprehension,  fraud,  or 
miRtnke,  Imposition,  or  surprlae,"  etc. 
S  Pnm.  Kq.  Jur.  S  1405,  and  notes.  Now, 
taking  this  as  the  standard,  was  there 
such  a  contract  shown  in  this  case?  The 
alleged  contract  here  was  verbal,  and  the 
testimony  admitted  to  be  very  conflicting. 
The  plaintiffs  lived  In  Spartanburg,  and 
Long  In  Union.  After  the  flrst  prellinlnary 
negotiation,  the  papers,  wittaoot  being  ex- 


amined or  approved  by  Long,  were  aent  to 
blm  by  mall,  and  he  objectea  to  them.  We 
have  read  the  testimony  carefully,  and  we 
must  say  that  we  agree  with  the  circuit 
Judge  that  Long  never  did  yield  this  claim 
that  130  acres  of  land  was  to  be  Included 
In  tiie  mortgage,  or  nnqoalifiedly  accept 
the  papers  offered.  Am  we  naderatand  It, 
the  minds  of  the  parties  never  met  on  the 
subject,  and  the  contract  was  never  finely 
"concluded."  Under  these  circumstances, 
we  cannot  say  that  the  circuit  judge  com- 
mitted error  in  refnslng  to  decree  speclflc 
performance  of  a  contract  not  certainly 
consummated,  or  its  terms  clearly  shown. 
See  Davis  v.  McDuflle,  18  8.  C.  600.  The 
Judgment  of  this  court  Is  that  the  Jodg- 
ment  of  the  drcnlt court  b«  affirmed,  with- 
out prejudice  to  any  legal  remedy  of  the 
parties,  as  they  may  be  adrlsed. 

Snipsoif,  C.  J.,  and  UoItkr,  J.,  cfmcnr. 


GOBDON  T.  OOBDON  0t «/. 

(Supreme  Court  cf  Sovih  CanMiM.  AprU 

Wnxs— DBTBAnsLi  Vm—taxaxvunn, 

1.  Testator  devised  land  to  Us  two  sons  and 
their  heirs,  "but,  it  either  of  my  said  sons  should 
die  without  issue  livLne  at  the  time  of  his  death, 
then  I  give  his  part  of  the  lands  to  the  survivor, 
and,  if  the  survivor  should  die  without  leaving  is- 
sue at  the  time  of  his  death,  then  that  I  D^ve  to  my 
other  children, "  Held,  tbat  each  of  the  sons  took 
a  defeasible  fee  subject  to  the  double  oontiogency 
of  clying  without  Issue  and  leaving  a  survivor. 

a.  Testator  bequeathed  property  to  some  of 
his  children,  limiting  some  of  tbelMfsotes,  and 
making  the  others  anoliite.  He  then  beqiMatiied 
the  reudne  of  hia  eatste  to  four  ot  bU  children  for 
Ufe,with  remainder  to  snoh  children  as eithersbomld 
leave,  but,  if  either  of  the  four  should  die  without 
issue,  his  share  to  eo  to  the  survivors,  and,  if  the  last 
survivor  should  die  without  Issue,  "then  I  give  the 
estate  and  property  hereby  given  to  them  to  my  oth- 
er children  herein  named,  snbjeot  to  the  same  lim- 
itation as  is  provided  in  the  bequeBts  given  to 
them,  respectively. "  field,  that  the  lunltatloo 
over  after  the  death  of  the  last  survivor  was  to 
such  only  of  testator's  children  as  were  named  in 
other  parts  of  the  will,  and  whose  legacies  otm- 
tainedilmitatlonB. 

Appeal  from  common  pieaa  drcoit  eonrt 
of  Abbeville  county;  Fkasbr,  .Tudgo. 

Eugene  B.  Oajy,  (J.  K.  P.  Biyan^  of 
counsel,)  for  Mrs.  Georgia  C.  Miller.  Baiet 
A  CasoBt  for  Evans  Gordon.  Panlcer  A 
MeOowaa,  for  Jane  E.  Gordon  and  Jane 
W.Crlmwa.  Or^ytfoo^OrJV^oa,  tor  Sam- 
uel R.  Kirkwood  and  Robert  N.  Klrkwood. 
M.  P.  De  Brnhl  and  W.  O,  Bndhr,  tor  U. 
Harvey  Wilson  and  others. 

Simpson,  C,  J.  One  R.  G.  Gordon  died  in 
IS— .leaving  a  last  will  and  testament  and 
eight  children,  to-wlt,  Exeklel  E.  Gordon, 
Rosa  Ann  UcOord,  Rebecca  B,  Wilson, 
Elisabeth  Kirkwood,  Robert  TbomasOop- 
don,  .Tamee  Gordon.  Jane  Elizabeth  Gor- 
don, and  Mary  Watt  Gordon,  all  of  whom 
were  beneflclarlee  under  said  will  except 
Elizabeth  Kirkwood,  to  whom  he  gave 
nothing.  To  Rosa  Ann  McCord,  he  be- 
queathed a  legacy  of  -  -  -  during  her  life, 
and  at  herdeath  to  go  to  her  children, and 
to  Rebecca  E.  Wilson  a  similar  legacy,  up- 
on the  same  terms  and  limitations,  am  to 
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Ezeklel  E.  Gordon  $500  absolutely;  and 
then, In  the  seventh  andelghtclaoseBof  his 
wtU.hedeylBed  and  bequeathed  as  IoUowb: 
Seventh  Clause.  "I  give  and  devise  and 
bequeath  unto  my  two  sons,  James  and 
Robert  Thomas,  all  my  lands  and  real  es- 
tate, to  them  and  their  helra;  but.il  either 
of  my  Bald  sons  should  die  wltboat  issue 
IMng  at  tbe  time  of  his  death,  then  I  give 
bis  part  of  the  lands  to  the  survivor,  and, 
If  tbe  survivor  should  die  without  leaving 
Issue  at  the  time  of  his  death,  then  that! 
S^vethe  same  to  my  other  children,  subject 
to  the  same  limitations  as  Is  provided  as 
to  bequests  to  them,  respectively.  It  Is 
dtatinctly  nnderatood,  and  I  so  o^er  and 
direct,  tbe  said  lands  shall,  be  a  home  lor 
my  wile  and  two  slnsle  daughters  for  and 
daring  their  lives,  or  so  long  as  they  may 
choose  to  live  thereon.  (8)  I  give  and  be- 
queath unto  my  four  children,  in  equal 
shares,  to-wlt,  James  Oordon,  Bobert 
Thomas  Oordon,  Mary  Watt  Gordon,  and 
Jane  E.  Oordon,  all  my  nesToes,  stock  of 
every  kind,  plantation  tools,  the  balance 
ol  my  money  on  hand,  bonds,  notes,  and  all 
the  rat  and  lealdQe  ol  my  estate  ot  every 
description,  lor  and  during  their  natural 
lives,  with  remainder  to  such  child  or  chil- 
dren as  either  of  them  should  leave  living 
at  the  time  of  his  or  her  death,  respective- 
ly, as  his  or  her  share;  and, if  dther  of  my 
said  four  children  should  die  without  leav- 
ing Issue  living  at  tbe  time  of  hts  or  her 
death,  then  his  or  her  share  to  go  to  the 
enrvlvors,  and,  if  the  last  survivor  should 
die  wlthoutlea ring  issue  living  at  the  time 
of  his  or  her  death,  then  I  give  the  estate 
and  property  hereby  given  to  them  to  my 
other  children  herein  named,  share  and 
share  alike,  subject  to  the  same  limitation 
am  Is  provided  In  tbe  iMqnesti  i^Ten  to 
them,  respectively. " 

EMtMtlk  Oordon  died  after  bis  father,  un- 
married and  Intestate.  Rosa  Ann  Mc- 
Cord,  and  Rebecca  Eveline  Wilson  also 
died  alter  their  father,  both  leaving  chil- 
dren; and  James  Gordon  died  after  the 
father,  leaving  children.  Tben  Robert 
T.  Oordon  died,  unmarried,  and  intestate, 
leaving,  surviving  him.  of  hla  brothers 
and  sisters,  Mary  Watt  Oordon  wid  Jane 
Ellsa  Oordon  and  Mrs.  Klrkwood.  Rob- 
ert T.  Oordon  left  a  considerable  estate  of 
bis  own,  besides  the  Interest  he  had  under 
the  will  of  his  father  as  provided  In  tbe 
seventh  and  eighth  clauses  thereof,  supra. 
The  plaintiff,  Jane  E.  Gurdon,  adminis- 
tered upon  his  estate;  and  she  Instituted 
the  action  below  lor  the  construction  ot 
the  wHl  of  It.  C.  Oordon  am  to  the  rights 
of  the  parties  under  theseventh  and  eighth 
clauses,  and  for  directions  as  to  the  distri- 
bution of  the  estate  of  her  Intestate  In 
connection  therewith.  Thecase  was  heard 
by  his  honor.  Judge  Fraser,  upon  the 
pleadings.  It  Is  proper  to  state  here  that 
in  18B0,  prior  to  the  death  ot  James  Gor- 
don, under  proceedings  In  equity,  a  parti- 
tion of  the  real  estate  em  braced  in  clause  7 
of  tbe  win  had  been  made  between  James 
and  Robert  T.,  subject  to  the  limitations 
in  the  will,  and  also  a  partition  uf  the 
person^  property  mentioned  in  clause  8 
amooff  the  parties  thereunder  entitled 
thereto.  Jitdge  Fbaseb  raled  and  decreed, 
Junes  Oordon  having  died  before  his 


brother,  Robert  T.,  leaving  chlldrAi  at 
his  death,  that  bis  share  of  the  real  estate, 
under  tbe  seventh  clause  of  the  will,  went 
to  said  children,  and  that  tbe  share  ot 
Robert  T.,  the  survivor,  although  he  died 
leaving  no  Issue  athls  death,  had  not  been 
defeated;  his  honor  holding  that  these 
brotbera  took  a  defeasible  fee  In  tbe  land, 
the  defeasance  depending  on  a  double  con- 
tiugency:  (1)  Death  without  Issue  living 
at  the  time  of  death;  and  (li)  having  a 
survivor and,  as  Robert  T.  died  with  no 
survivor  living,  his  fee  had  not  been  de- 
feated, and  therefore  his  allotted  portion 
of  the  said  land  was  his  own,  going  to  his 
heirs  at  law,  ete.  As  to  tbf>  property  em- 
braced In  tbedgjith  claose.bls  honor  ruled 
that  the  share  ol  Robert  T.  ther^n,  at  his 
death,  leaving  no  Issue,  went  to  bis  two 
surviving  sisters,  Mary  Watt  Oordon  and 
Jane  Elisabeth  Oordon,  named  In  said 
eighth  clause;  and,  these  two  being  aged 
ladies,  he  further  adjudged  the  rights  of 
tbe  parties  who  might  be  entitled  after 
their  death,  holding  that  tbe  Interest  of 
tboee  in  remainder,  in  case  th^  died  with- 
ontlBsue,  was  it  not  vested,  at  least  waa 
transmissible.  He  decided  that  upon  the 
death  of  the  said  two  sisters  the  property 
embraced  in  the  eighth  clause  would  go  to 
the  children  ot  James  Oordon,  Rosa  Ann 
Gordon,  and  Mrs.  Rebecca  Gordon,  each 
one-third ;  that  Is,  the  chlld^  of  each  liv- 
ing at  their  respective  deaths  should  take 
one-third  among  them.  And  he  directed 
that  the  estate  ot  Robert  T.,  real  and  per- 
sonal, Including  his  portion  ot  the  land 
mentioned  In  the  seventh  clause,  should  be 
distributed  as  intestate  property  under 
the  statute,  further  directing  that  It  be 
referred  to  the  master  to  ascertain  who 
were  entitled  under  the  principles  an- 
nounced In  bis  decree.  Tbe  question  now 
before  us,  on  appeal,  is  whether  his  hon- 
or's conptruction  of  the  seventh  and  dghth 
clauses  of  the  will  of  R.  C.  Oordon  was 
correct. 

As  to  theseventh  clause,  we  concur  with 
the  circuit  Judge.  Of  course.  In  all  such 
matters,  the  Intention  must  control ;  cmd 
ttaia  must  be  aseertalned  and  reached  by 
the  words  used,  unless  there  is  such  am- 
biguity as  to  need  other  aid.  In  this 
clause,  we  see  no  such  ambiguity.  As  we 
read  it,  confining  ourselves  to  the  exact 
words  employed,  the  Intent  seems  plain. 
There  Is  no  doubt  but  that  a  tee  was  glvm 
In  the  first  instance  to  these  two  sons; 
the  devise  ot  the  land  being  to  them  and 
their  heirs.  It  Is  equally  certain  that  this 
fee  was  not  to  be  d^eated  as  to  either  one 
ot  the  left  children  living  at  his  death.  It 
seems  plain,  too,  that.  If  either  one  died 
leaving  no  children  at  hts  death,  and  left 
the  other  surviving,  his  share  should 
go  to  his  survivor,  and  upon  the  death  of 
such  survivor  leaving  noehlldren  that  this 
accrued  Interest  should  go  to  bis  other 
children,  subject  to  the  limitations  provid- 
ed tor  In  the  bequests  given  to  them  in 
other  portions  o(  the  will.-  This  construc- 
tion Is  in  exact  accordance  with  the  terms 
ot  the  clause  wherein  It  Is  stated  that,  If 
either  son  dies  without  Uvmg  Issue  at 
bis  death,  his  share  shall  go  to  the  snr- 
vlTor,  and.  If  the  survivor  dies  leaving  no 
such  Issue,  that  that  (share^no  doubt) 
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Bhoild  go  orer  totalsotberchlldren.  Now, 
James  died  learlnfc  chlldrm.  Hts  por- 
tion of  tbe  land  then  descended  to  hla  cbll- 
dren,  as  be  was  seised  In  lee,  which  fee  bad 
not  been  defeated  by  the  defeusance  pro- 
Tided,  so  that  no  accrued  share  went  over 
to  Robert  T.,  limited  over  to  the  other 
children  upon  his  death  leavinff  no  Issue. 
It  Is  tme  that  Robert  T.  dted  TearlDg  no 
Issue,  but  this  was  not  the  only  contin- 
gency which  was  to  defeat  the  tee.  The 
fee  was  to  be  defeated  by  this  and  a  snr- 
vivor.  and  Robert  T.  left  no  survivor. 
He  w^as  the  last  sarrlvor  himself,  and,  fats 
tee  not  being  dMeated  then,  bis  portion  of 
the  land  descended  subject  to  division  and 
distribution  under  the  statute  as  held  by 
bis  honor  below.  There  was  a  defeasible 
tee  f?lven  to  each  of  these  sons,  subject  to 
a  defeasance  in  each  by  death  leaving  no 
Issue,  aud  by  a  survivor.  James  died  leav- 
ing children ;  therefore  his  fee  was  not  de- 
feated. Robert  T.  died  leaving  no  snrviv- 
or;  therefore  his  tee  was  not  defeated. 
As  to  the  eighth  clause,  we  do  not  concur 
with  the  circuit  judge.  No  doubt  that  the 
share  of  Robert  T.  In  the  property  there- 
in bequeathed,  at  his  death  leaving  no  Is- 
sue, went  to  his  surviving  sisters,  therein 
named,  by  tbe  express  terms  of  the  clause, 
with  limitation  over,  upon  tbe  death  of 
tbe  last  survivor  leaving  no  Issue,  to  the 
other  children  of  tbe  testator,  share  and 
share  alike,  subject  to  the  same  limita- 
tions  as  is  provided  in  the  bequests  to 
tbeni,  respectively,  In  tbe  will.  It  will  be 
noticed  that  in  this  clause,  when  tbe  tes- 
tator speaks  of  the  property  which  he  In- 
tended to  go  over  to  his  other  children  at 
the  death  w  the  survivor,  he  refers  to  it 
as  "  the  estate  and  property  hereby  given 
to  tbem*  to-wtt,  (the  tonr  cblldreo  thertin 
mentioned,)  the  whole  property*  Includ- 
ing the  accrued  shares,  as  well  astbeshare 
ot  the  survivor.  This  language  Is  very 
different  from  that  used  In  the  aevenui 
clause  and  seems  significant  of  Intent. 

Now,  the  two  surviving  sisters  are  still 
alive,  but  they  are  advanced  In  years,  and, 
assuming  that  they  will  die  leaving  no 
iKue  living  at  thelrdeath,thecircnit  judge 
adjudged  the  rights  ot  the  parties,  In  that 
event  holding,  as  stated  above,  that  the 
proi>erty  would  then  go  to  the  children  of 
James,  Rosa  Ann,  and  Mrs.  Rebecca  Wil- 
son. This  holding  seems  to  hare  been 
based  upon  that  portion  ot  tbe  eighth 
clause  which  directed  that  when  the  prop- 
erty went  over  to  the  other  children  upon 
tbe  death  of  thesttrTlTor,lt  shonld  be  sub* 
]ect  tothesamellmltatlonsasareprovlded 
In  the  bequests  given  to  them,  respective- 
ly. And,  Inasmuch  as  the  only  children 
whose  bequests  wereburdened  with  limita- 
tions over  were  Rosa  Ann,  Mrs.  Wilson, 
and  James,  and  that  those  were  the  only 
ones  who  left  children,  his  honor  thought 
that  they  were  the  ultimate  beneficiaries. 
We  are  satisfied  that  neither  Mrs.  Kirk- 
wood  nor  Ezekiel  Gordon's  estate  Is  enti- 
tled to  any  share  in  this  property.  Mrs. 
Klrkwood  Is  not  named  in  the  will,  and 
there  Is  no  limitation  attached  to  tbe  leg- 
acy given  to  Ezekiel,  end  we  are  satisfied 
that  the  estates  of  Rosa  Ann  and  Mrs.  Wil- 
son are  entitled, as  they  are  both  named  In 
tbe  will,  and  "were  of  the  other  children. 


and  their  respeetiTe  legacies  had  limita- 
tions attached.  But  we  do  not  aee  how 
the  estate  of  James  can  come  In.  He  was 
one  ot  the  fourchildren  to  whom  the  prop- 
erty mentioned  in  clause  8  was  given  on 
the  terms  therein  specified,  and  this  prop- 
erty in  that  clause  was  directed  upon  the 
death  ot  the  snrvlvor  of  the  toar  to  go  to 
the  testator's  otherchildren  herein  named, 
subject  to  the  limitations  attached  to  tht^r 
bequest.  Wettainkthat  the  word  "other" 
therein  points  to  the  children  not  named 
In  that  clause,  bat  named  elsewhere  in  the 
will,  and  the  words  **hereln  named*  refer 
to  the  wUi.  and  not  to  the  eighth  clause; 
and,  subjecting  this  bequest  over  to  the 
limitations  provided  tor  In  the  previous 
bequests,  we  think,  point  to  those  to 
whom  bequests  had  previously  been  given, 
with  limitations,  and  these  were  Rosa 
Ann  and  Mrs.  Wilson ;  and  It  is  our  con- 
clusion that  their  estates  will  be  entitled 
to  this  property  after  the  death  of  Mary 
Watt  Gordon  and  Jane  Elisabeth  Gordon 
leaving  no  Issoe  at  tbtUr  death.  This,  It 
seems  to  us,  is  the  right  conclusion,  based 
simply  upon  an  analyslsof  the  language  of 
the  two  clauses,  and  we  think  that  this  la 
sustained  by  the  cases  In  which  subjects  of 
this  character  have  been  discussed,  espe- 
cially as  to  the  seventh  clause.  In  the  case 
relied  on  by  his  honor  (Iiowryv  O'Biyan, 
4  Rich.  Eg.  362)  the  doctrine  of  croas-re- 
mnlndera  has  been  invoked  adverse  to  the 
circuit  decree.  We  do  not  seethe  applica- 
tion r>f  that  doctrine  here.  This  doctrine 
has  arisen  In  England,  mostly,  In  cases  as 
follows,  where  an  estate  has  been  given  to 
two  and  the  heirs  of  their  body,  and  In  de- 
fault of  Issue  then  over  to  tbe  grantor's 
right  heirs.  The  question  has  arlaoi 
whether  the  testator  Intended  that  then 
should  be  an  mtire  failure  of  iseue  aa  to 
both  of  the  original  grantees  btfore  the 
right  heir  shonld  be  entitled  to  anything, 
or  whether,  in  case  there  was  a  failure  ot 
issue  as  to  either  one,  the  right  heirshoald 
at  least  become  entitled  to  that  share,  tbe 
other  share  remaining  with  children  ot  the 
one  leaving  children,  or  whether.  In  case 
onadled  leaving  issoe  and  tbe  otbor  died 
leaving  no  issue,  the  whole  estate  was  In- 
tended to  remain  with  said  issoe,  by  way 
of  cross-remainder,  postponing  the  ulti- 
mate gift  to  the  right  heir.  It  was  in  this 
latter  class  of  cases  that  this  doctrine  of 
cross-remainders  came  in,  and  it  depuid' 
ed  entlrdy  upon  the  int«itton  of  the  testa- 
tor, the  tumlngpolnt  b^ng  whethw  he  In- 
tended theenldreestatetopasstothe  rigbt 
heir  as  a  whole,  upon  failure  ot  issue  as  to 
both  grantees,  or  that  this  ultimate  ^tt 
shonld  take  effect  in  whole  or  In  part,  aa 
tither  one  or  both  died  without  Issue.  As 
stated  above,  this  doctrine  of  crosa-re- 
malnders  at  first  was  confined  to  eatatea 
given  to  two  only.  In  later  eases,  howev- 
er, It  has  been  extended  to  three  or  more 
resting  upon  tbe  same  principles,  with  In- 
creased complication  and  difllcnlty. 

Testing  tbe  seventh  and  elghthelanseB by 
these  cases,  we  think  our  conclusions 
above  are  fully  sustained.  The  object  ot 
the  cross-remainder  doctrine  Is  to  carry 
out  the  Intent  of  the  testator.  Now,  did 
the  testator  here  Intend,  in  either  (rf  these 
clauees,  that  the  nltlmate^t  rttoold  not 
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take  ^ect  unleoB  the  w  bole  property  went ; 
In  other  worde,  that  ItBhoald  remain  with 
the  original  grantees  and  their  leeue,  as 
Ions  as  there  were  tesne,beforesotngoTer? 
ormd  he  Intend  that  the  Issue  of  each 
Bhonld  take  the  share  of  the  parent,  and 
the  share  of  each  leavins  no  Issue  should 
soever,  as  the  event  allowed?  As  we 
have  already  argued  above,  we  think  the 
language  of  both  clauses  points  to  a  disin- 
tegration of  the  property  into  shares,  each 
share  going  aatheeontingencyupon  which 
it  rested  required,  uid  that  tlHore  was  no 
purpose  to  keep  It  conBolidated  until  there 
was  an  entire  failare  of  issue,  and  then  go 
over  as  a  whole.  See  the  cases  of  Doe  v. 
Webb.  1  Taunt.  287;  Wright  v.  Holford,  1 
Cowp.  31;  Phipard  v.  Mansfield,  Id.  797; 
Atherton  v.  Pye,  4  Term  R.  710.  As  to  ths 
exception  that  his  bonordld  notdirect  the 
master  to  ascertain  the  liability  of  the  es- 
tate of  Robert  T.  Gordon  to  account  for 
the  property  bequeathed  to  him  Dy  the 
eighth  clause  of  the  will:  His  honor  did 
order  a  reference  to  the  roaster  requiring 
an  accounting  of  the  estate  of  Robert  T. 
Gordon,  with  the  right  to  have  such  or- 
dtTS  as  might  be  necessary.  We  think 
this  was  safflcient.  Inasmuch  as  tbe  man- 
ner of  the  accounting  and  the  extent  of 
the  liability  may  come  up  upon  the  rniort 
of  the  master.  Watson  v.  Foxon,  8  East, 
Su.  See,  also,  our  caaee  Seabrook  v.  Mlkell, 
aieves,  Eq.  86;  Lowry  v.  0'BrTan,4  Rich. 
Eq.  262.  It  Is  the  judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be 
modified  as  herein  above*  bo  as  to  ex- 
cludethe  children  of  James.  InaUotherre- 
■pecta  it  la  affirmed. 

McIvBR  and  McOowan.,  J  J.,  eonenr. 


PuTNET  et  at.  V.  Freislcbbn  et  al. 

{Supreme  Court  of  South  Carolina.    April  10, 
1880.) 

AsnomRHT  FOB  BsKBriT  ow  CuniTom  —  Temw- 

BREXCCfl — COXFESBION  Of  JCDOHSKT. 

1.  Where  all  an  ingolvent  debtor's  property  la 
tnwsferred  to  certain  of  bis  creditors  by  oonfes- 
tion  of  jadgment  and  prooeedlngs  tiierennder, 
ucfa  acts  are  equivalent  to  an  assignment  with 
preferences,  and  are  therefore  void  nnder  G«q. 
St.  S.  C.  $2014.' 

S.  Where  an  insolvent  debtor  In  one  day  con- 
fessed judgment  In  several  suits,  and  anthorized 
ezecutiODB  to  issue  forthwith,  whereby  all  his 
property  was  transferred  to  certain  creditors, 
mostly  near  relatives,  such  acts  were  all  parts  of 
one  traosaction,  amounting,  in  effect,  to  an  assign- 
ment wttb  preferences.! 

Appeal  from  common  pleas  drcultcourt, 
of  Spartanburg  cooaty;  Fraser,  Judge. 

'A  mortgage  of  all  his  property,  given  by  an  In- 
■olvent  debtor  to  one  creditor,  is  an  assignment  for 
beneAt  of  creditors  In  Dakota.  Straw  v.  Jenks,  49 
K.  W.  Rep.  Ml.  A  chattel  mortgage  on  all  tbe 
property  or  a  corporation,  given  by  the  directors 
to  secure  certain  creditors,  by  which  the  trustee 
tuuned  therein  is  given  the  right  to  take  possession 
of  the  property  aod  manage  tbe  business  of  the 
corporation,  is  void,  as  being  an  assignment  with 

geferences.  In  MicMgnn.  Kendell  v.  Bishop,  Id. 
S.  In  general,  as  to  what  transfers  will  be  held 
to  be  aastgnmesta  tor  benefit  of  creditors,  see  note 
to  Heinhard  v.  Strickland,  (S.  C.i  7  S.  £.  Rep.  8Sd, 
cited  la  opinton;  Hargadlne  v.  Hendemm.  (Mo.) 
U  B.  W.  Rep.  818.  * 
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Action  by  Stephen  Putney  ft  Co.  and  oth- 
ers, creditors  of  the  d^endant  Abraham 
Frelsleben,  to  enioln  sales  under  certain 
confessed  Judgments*  and  to  have  said 
Judgments  declared  null  cmd  void,  aa 
fraudulent,  and  as  being  In  violation  of  the 
act  forbidding  the  giving  of  preferences  in 
assignments  for  the  benefit  of  creditors. 
See  Gen.  St.  S.  G.  S  3014.  The  decision  of 
tbe  circuit  court  was  for  the  plaintlflB.  De< 
fendants  appeal. 

J.S.R.  TbompaoaanACatHaJe&Hydrick, 
for  appellants.  Danean  A  Sandera,  Bomar 
A  Slmpaon,  and  E.  E.  Bom&r^tot  respond- 
ents. 

McGowAN,  J.  It  seems  that  the  defend- 
ant Frelsleben,  a  merchant  at  Spartan- 
burg, became  largely  indebted  totheplaln- 
tiffs  and  a  number  of  other  creditors  for 
goods  and  merchandise,  to  the  exttmt  at 
least  of  three  or  four  thousand  dollars; 
that  these  creditors,  not  being  satisfied 
with  the  way  in  which  the  business  was 
conducted,  and  particularly  at  not  receiv- 
ingpayment  of  th^r  demands,  were  about 
to  commence  proceedings  to  enforce  pay- 
ment, when,  on  January  10,  1887,  the  de^ 
fendant  Frelsleben  being  Insolvent,  and.  as 
alleged,  with  the  Intention  of  defeating 
the  collection  <rf  thrtr  debts,  authorliea 
Judgments  by  confession  to  be  entered 
against  htmselt  as  follows,  vis. :  In  favor 
of  his  wife,  Isabella,  In  the  sum  of  $1,202; 
also  in  favor  of  bis  daughter,  Anna,  In  tbe 
sum  of  $1,001.94;  also  In  favor  of  his 
father-in-law,  M.  Kandar,  In  the  sum  of 
$1,840;  also  in  favor  of  his  brother-in-law, 
H.  B.  Kandar,  In  the  sum  tf  $1^2.26 ;  also 
in  favor  of  Tett,  Weller  &  Co.  In  the  sum 
of  $1,825.60;  and  also  In  favor  of  l^iber- 
man,  Kaufman  St-  Co.  in  the  sum  of  $245.60. 
These  Judgment  creditors  took  their  con- 
fessions, and,  with  theassentof  the  insolv- 
ent debtor,  proceeded  at  once  to  levy  on 
his  whole  stock  of  goods,  and,  so  tar  as 
Uie  evidence  shows,  the  entire  estate  and 
property  bdonglng  to  him.  It  appears 
tbat  the  consent  of  the  debtor  was  not 
simply  non-resistance  to  theprocess  of  the 
law.  but  was  deliberately  embodied  In  the 
confessions  of  Judgment  In  these  words: 
*•  Authorized  Judgment  to  be  entered 
against  me,  and  execution  Issued  forth- 
with."  The  sberinof  the  county,  the  de- 
fendant Genti7,  as  directed.  Immediate 
levied  uponthestockolgoodsbelonii^ngto 
the  defendant  debtor,  and  took  possession 
of  the  store.  Thereupon,  on  February  6» 
1887,  the  plaintiffs.  In  behalf  of  themselves 
and  other  creditors  named  In  the  com- 
plaint. Instituted  this  action,  to  enjoin  the 
sale  under  the  Judgments  confessed  as 
aforesaid,  and  to  have  the  same  declared 
null  and  void,  as  fraud  ulmt,  and  as  In  vi- 
olation of  the  assignment  act.  The  de- 
fendants answered,  denying  that  the  con- 
fessions ut  Judgment  were  without  consid- 
eration, but  did  not  deny  the  allegation  of 
Insolvency  on  tbe  part  of  thedebtor,  Abra- 
ham Frelsleben. 

The  cause  was  referred  to  the  master, 
who  took  the  testimony,  and  found,  as 
matter  of  fact,  that  the  debts  alluced  to 
be  due  to  H.  B.  Kandar  and  M.  Kandar 
were  never  contracted,  or.  It  bo,  that  they 
were  paid;  but  he  held  that  the  other 
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creditors  who  have  coiileeslona  of  ludK- 
ment  bare  valid  and  binding:  claims 
aj^ainst  the  said  Frlesleben.  He  also  held 
that  the  aBalgnment  act  did  not  take 
away  the  rlfcht  to  prefer  one  bona  Sde 
creditor,  by  mortgage.  Jadsroient,  or  ottaer- 
wlee,  and  that  thecontesslons  here  did  not 
amount  to  an  osBlsnment,  which  was 
void  tor  pr^erencee,  under  the  asslenment 
act.  Upon  exceptiona  to  thla  report,  the 
cause  came  on  for  trial  before  Judge  Fha- 
8BB,  who  took  the  view  that  it  was  pre- 
mature to  Inquire  whether  the  different 
confesslona  of  ludKment  were  or  were  not 
without  consideration,  and  void  on  tiiat 
jH'ound ;  but  held  that  all  the  confessions 
taken  together,  and  aggregating  an 
amount  eutficient  to  absorb  the  whole  es- 
tate of  the  debtor,  were  Intended  to  be, 
and  were  In  effect,  an  assignment,  which 
was  void,  as  giving  preferences,  under  the 
aBsigument  act;  remarking  as  follows: 
"It  seems  to  me  that  under  the  recoit 
cases  on  this  subject,  especially  Austin  v. 
Morris,  28  S.  C.  405,  and  M^nhard  v. 
Strickland,  7  S.  E.  Rep.  841. 29  S.  C.  491,  this 
transaction  must  be  held  to  be  an  assigu- 
ment.  In  this  latter  case  the  court  uses 
this  language:  'From  Wilka  v.  Walker, 
22  S.  C.  108,  •  down  to  the  case  of 

Magovem  v.  Klchard.  27  S.  0.  272,  8  8.  E. 
Rep.  840,  this  court  has  uniformly  held  that 
while  an  Inaolveut  debtor  may  by  bon& 
Sde  mortgages,  intended  merely  as  securi- 
ties, give  a  preference  to  one  or  more  of  his 
creditors,  yet.  It  such  mortgages  are  real- 
ly designed  to  operate  not  merely  as  secu- 
rities, but  as  the  means  of  transferring  his 

{troperty  to  one  or  more  of  his  creditors 
n  preference  over  others,  then  they  must 
be  regarded  as  In  effect,  though  not  in 
form,  an  assignment,  and  as  coming  with- 
in the  mischief  Intended  to  be  suppressed 
by  section  2014,  Oen.  St.,  and  must  be  de- 
clared null  and  void.*  I  am  unable  to  see 
how  a  Judgment  by  confesslun,  and  execu< 
tlon  issued  forthwith  by  consent,  and  fol- 
lowed up  by  an  immediate  levy  upon  all 
the  property  of  the  debtor,  can  be  held,  un- 
der the  language  of  the  conrt,  any  otho* 
than  an  assignment  given  In  violation  of 
section  2014.  Acaretal  examination  of  this 
section  will  show  that  it  does  not  require 
any  collusion  on  the  part  of  the  pre- 
ferred creditor,  or  even  any  consent  on  hie 
part,  to  render  such  assignments  void.  If, 
therefore,  the  Judgments  are  void  as  totbe 
udnltB  as  assignments,  they  are  equally 
void  as  to  the  minor,  Anna  Frelsleben.  to 
whom,  amongst  others,  a  confession  was 
^Iven.  I  therefore  conclude  that  all  of 
ttarae  Judgments  and  executions  are  null 
and  void,  under  flection  2014  of  the  General 
Statutes.  It  wilt  be  premature  to  decide 
now  what  will  be  the  effect  of  this  conclu- 
sion, "  etc. 

From  this  decree  tlie  defendants  Teft, 
Weller  &  Co..  Lteberman,  Kaufman  ACo., 
and  Anna  Frelsleben,  by  her  guardian  ad 
iitem,  appeal  upon  the  following  excep- 
tions: That  his  honor  erred"  (1)  In  hold- 
ing that  the  words,  'authorlzedjudgments 
to  be  entered  against  me,  and  execution 
tsBued  forthwith,*  were  a  waiver  d  any 
Indulgence  which  favored  creditors  might 
have  been  disposed  to  extend,  and  was  a 
volontary  sazrender,  and  acc^ted  by  a 


levy  indorsed  on  these  executions  on  the 
same  day;  (2)  in  holding  that  all  these 
Judgments  and  executions  are  null  and 
void,  under  section  3014  of  the  Oraiwal 
idtatutes,  and  in  decreeing  that  they  most 
be  set  aside;  (8)  ia  holding  that  ^it  wUl 
be  premature  to  decide  what  will  be  the 
effect  of  this  conclusion  on  any  legitimate 
claims  these  Judgment  creditors  may  have 
had  against  the  insolvent  debtor,  or  in 
what  order  the  fund  is  to  be  paid  out;* 
(4)  In  holding  that  It  does  not  require  any 
collusion  on  the  part  of  the  preferred  cred- 
itor, or  even  any  consent  on  his  part,  to 
render  such  asalgnments  void;  (5)  in  not 
holding  that  the  master  erred  In  admit- 
ting In  evidence  the  proceedings  in  at- 
tachments against  A.  Frelsleben.  and  in 
admitting  tlie  deposition  of  A.  Frelsleben, 
taken  before  J.  K.  Jennings,  Esq.,  and 
marked 'Exhibit  A,'"  etc.  - 

The  only  qaestlon  considered  by  the  cir- 
cuit Judge  was  whether  tiie  batch  of  judg- 
ments confessed  on  January  10, 1887,  and 
levied  by  the  consent  of  the  debtor,  A. 
Frelsleben,  was  one  transaction,  In  fact 
intended,  and  In  effect  operating,  as  an 
assignment  of  hla  whole  property,  in  pay- 
ment of  certain  creditors  to  the  exclusion 
of  others,  and  therdore  void,  under  section 
2014  of  the  General  Statutes.  That  sec- 
tion provides  as  follows:  "Any  assign- 
ment by  an  insolvent  debtor  of  his  or  her 

{troperty  for  the  benefit  of  Ills  or  her  cred- 
tors,  in  which  any  preference  or  priority  is 
given  to  any  creditor  or  credltons  of  the 
said  debtor,  by  the  terms  of  the  said  as- 
signment, over  any  other  creditor  or  cred- 
itors, *  *  *  or  In  which  any  provision  or 
disposition  of  the  properly  so  assigned  Is 
made  or  directed,  other  than  that  the 
same  be  distributed  among  all  credit- 
ors of  the  said  Insolvent  debtor  equally, 
In  proportion  to  the  amount  of  thedr  sev- 
eral demands,  and  without  preference  or 
prlorily  of  any  kind  whatsoever,  •  •  • 
shall  be  absolutely  null  and  void,  and  of 
no  effect  whatsoever.  **  Now,  If,  Instead  of 
the  separate  Judgments  by  confession,  the 
debtor,  Frelsleben,  bad  made  an  assign- 
ment of  his  whole  stock  of  goods  for  the 
preferred  payment  of  the  persons  named  In 
the  separate  Judgments,  can  there  be  a 
doubt  that,  as  against  his  other  creditors, 
that  assignment  would  have  been  abso- 
IntRly  void,  under  the  aforesaid  assl^- 
ment  act?  It  is  urged,  however,  that  the 
forbidden  thing  of  preference  was  not  ac- 
complished bythe  inhibited**aB8lgnment," 
but  by  confessions  of  Judgfnent  r^ular  in 
form  and  allowed  by  law,  and  therefore 
no  violation  of  the  law  was  committed. 
Ever  since  the  passage  of  the  assignment 
act,  this'court  has  uulformly  held  that  an 
Insolvent  debtor  may  prefer  a  caeditor  by 
bonaSde  mortgage,  (and,  as  we  suppose, 
by  Judgments  confessed.)  if  they  were  in- 
tended merely  as  securities;  bat,  if  each 
papers  were  only  designed  to  operate  as 
the  means  of  transferring  the  debtor's 
property  to  one  or  more  of  his  creditors 
in  preference  to  others,  then  they  must  be 
regarded  in  effect,  though  not  in  form,  an 
assignment,  and,  as  such,  nnU  and  void, 
because  within  the  mischief  inhibited  by 
section  2014  of  the  General  Statutes.  8«e 
Wilks  T.  Walker,  22  S.  a  108;  AnrtlB  t. 
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UoiTls,28S.C.40S:  and  Melnliard T.Strick- 
land, 398.  C.  481,  7  S.  £.  Rep.  8S8.  These 
caws  contain  the  reasons  for  tbe  rallnga 
therein  made,  and  we  can  add  nothing  to 
them  except  to  call  attention  to  the  fact 
that  the  principles  therein  announced  hare 
been  affirmed  and  supported  by  tsereral 
late  eases  In  the  supreme  court  of  tbe 
United  titates;  and  among  Ifaem  that 
White  T.  Cotitaausen,  129  tf.  S.  S80,  9  Sap. 
Ct.  Rep.  809.  where  It  was  held  that  "in 
UlinoiB  the  surrender  by  an  inaolrent 
debtor  of  the  dominion  over  his  entire  es- 
tate, with  an  Intent  toevade  theoperatlon 
of  the  Tolnntary  assignment  act  of  that 
state,  and  the  transfer  of  the  whole,  or 
substantially  tbe  whole,  of  his  property 
to  a  part  of  his  creditors  In  order  to  fftve 
them  a  preference  over  other  creditors, 
whether  made  by  one  Instrument  or  more, 
and  whatever  their  form  may  be, operates 
as  an  assignment,  under  that  act,  the  ben- 
efit of  which  maybe  claimed  by  any  unpre- 
terreA  creditor  who  will  take  appropriate 
steps  In  a  court  of  equity  to  enforce  the 
equality  contemplated  by  It, "etc.;  citing 
Bank's  Appeal,  57  Pa.  St.  198  ;  Winner  t. 
Hoyt.  86  Wis.  237.  28  N.  W.  Bep.  880;  and 
Wllka  V,  Walker,  23  S.  0. 108,  111.  In  de- 
livering the  Judgment  of  theconrt,  Mr.  Jus- 
tice Harlan  said:  "The  first  question, 
therefore,  to  be  considered,  la  whether  tbe 
several  writings  executed  by  Alexander 
White,  Jr.,  for  the  purposeot  effecting  that 
result,  may  be  regarded  as.  In  legal  effect, 
one  Instrument  designed  to  evade  or  d&- 
teatthe  provisions  of  thestatuteof  Illinois 
known  as  the 'Voluntary  Assignment  Act.* 

•  •  •  We  agree  with  the  supreme  court 
of  Illinois  that  this  statute,  being  remedial 
in  its  character,  must  be  liberally  con- 
strued; that  is,  construed  *  largely  and 
boiefieially,  so  as  to  suppress  the  mischief 
and  advance  the  remedy."  •  •  •  If, 
then,  we  avoid  overstrlct  construction, 
and  regard  substance  rather  than  form ;  If 
effect  be  given  to  this  l^tslatlon,  as 
against  mere  dcdees,— -thatwill  defeat  the 
object  of  Its  enactment.  The  several  writ- 
ings executed  by  Alexander  White,  Jr.,  all 
abont  tbe  same  time,  to  his  mother,  sis* 
ters,  and  brothers,  whereby,  In  contem- 
plation of  his  bankruptcy,  and  according 
to  a  plan  previously  formed,  he  surren- 
dered bis  entire  estate  for  their  benefit,  to 
the  exclusion  of  all  other  credltora,  must 
be  deemed  a  single  instrument,  expressing 
the  purposes  of  the  parties  In  consummat- 
ing one  transaction,  and  operating  as  an 
asslrament  or  transfer,  under  which  the 
appdlee,  CotBhausen,  may  claim  equality 
of  right  with  the  creditors  so  preferred. 

•  *  •  If  Alexander  White,  Jr.,  had  made 
a  formal  assignment  of  his  entire  property 
in  trust  for  the  benefit,  primarily  or  exclu- 
sively, of  his  mother,  sisters,  and  brothers 
as  creditors.  Its  illegality  would  have  been 
so  apparent  that  other  creditors  would 
have  been  allowed  to  participate  In  the  pro- 
ceeds of  sale.  By  the  conveyances,  bill  of 
sale, confession  of  Judgment,  and  transfers, 
all  made  about  the  same  time,  and  pursuant 
to  an  understanding  previously  reached, 
he  has  effected  precisely  the  same  result  as 
would  have  been  reached  by  a  formal  as* 
Bignment  to  a  trostee  for  the  exclusive 
boieatfrt  him  motbar*  brothers,  and  Bisters. 


The  latter  Is  forbidden  by  the  letter  of  tbe 
statute,  and  the  former  Is  equally  forbid- 
den hy  Its  spirit.  Surely  the  mere  name 
of  the  particular  Instruments  by  which  the 
lll^al  result  Is  reached  ought  not  to  be 
permitted  to  stand  in  the  way  of  giving 
tbe  relid  contemplated  by  the  statute. 
C!oarta  of  equity  are  not  to  be  mlstnl  by 
mere  devices,  nor  baffled  by  mere  forms,  ^ 
etc. 

This  being  undoabtedly  the  law  upon 
the  subject,  as  declared  by  tbe  highest 
court  In  tbe  country,  we  must  regard  all 
the  confessions  of  Judgment  made  on  tbe 
same  day,  and,  it  may  be,  within  the  same 
hour,  as  parts  of  one  act,  the  effect  of 
which  was  to  transfer  the  debtor^s  whole 
estate  for  the  benefit  of  certain  of  his  pre- 
ferred creditors  to  the  exclusion  of  all 
others;  and  the  only  remaining  qnestlon 
is  whether  the  circuit  Judge  erred  In  his 
finding  of  fact  that  the  transaction,  taken 
as  a  whole,  was  tantamount  to  an  assign- 
ment given  with  the  Intent  to  create  pref- 
erences; and  therefore  In  violation  of  the 
spirit  and  tenor  of  section  9014  ol  tlie  Gen- 
eral Statutes.  It  certainly  cannot  be  said 
that  there  was  no  testimony  to  support 
his  conclusion.  Tbe  confessions  of  judg- 
ment were  clearly  not  Intended  as  mere 
bona  Ade  securities,  forthey  were  to  be  en- 
forced immediately,  which  It  was  known 
would  necessarily  close  up  the  defendant's 
business.  We  agree  with  the  drcult  Judge 
that  the  transactions  were  nothing  more 
nor  less  than  an  indirect  effort  to  transfer 
the  whole  remnant  of  the  debtor's  proper- 
ty to  pay  certain  creditors  to  theexclualon 
of  all  others.  The  Judgmesit  of  this  court 
Is  that  the  Judgment  of  tbe  drcnlt  court 
be  affirmed. 

SncpsoN,  O.  J.  I  think  that  WUfcs  v. 
Walker,  and  the  other  cases  cited  berdn, 
sustain  the  conclusion  reached,  and  under 
their  authority  I  concur. 


MclTBB,  J.,  concurs. 


WiLLOUGHBY  V.  NORTHEASTERN  B.  CO. 

(Supreme  Cowrt  of  South  CturoHna.  March  90, 
1890.) 

TBUL— EVIDSNGB— TUBPASS. 

1.  In  treapau  for  entering  and  taUng  Inm 
rails  which  defendant  had  leased  to  plaiuUft,  de- 
fendant alleged  a  license  to  enter  and  take  them 
upon  condition  broken  under  the  contract.  Plain- 
tiff on  cross-examination  admitted  her  signature 
to  the  agreement,  and  that  she  dalmed  under  it. 
Held,  that  defendant  ooold  estabUsli  its  defense 
by  cross-examination  of  j^lotifrB  witnesses,  and 
refnsal  to  allow  tbe  ooatract  to  be  read  then, 
without  proof  of  the  other  signatures,  was  error. 
PoUowing  Owens  v.  Gentry,  9  S.  E.  Rep.  525. 

2.  Such  error  Is  not  cured  by  subsequently  per- 
mitting the  defendant  to  read  the  contract  in  evi- 
dence as  a  part  of  its  testimony. 

8.  The  owner  of  leased  chattels,  having  a  li- 
cense to  fmter  and  take  them  upon  coQclitlon  broken, 
is  not  guilty  of  trespass  ob  initio  because  in  enters 
Ing  he  uses  force  or  commits  an  assault,  but  that 
wrong  may  be  redressed  in  a  proper  action. 

Appeal  from  common  pleas  circuit  coart 
of  Wllllamsbnrg  county;  J.  J.  Nobtoh, 
Judge. 

AcUon  by  Ella  F.  WlUougbby  against 
tbo  Northeastern  Railroad  Company. 
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The  complaint,  with  the  exception  of  the 
last  three  causes  of  action,  which  were 
stricken  out  on  demurrer.  Is  as  loUows: 
"The  plaintiff  above  named*  by  Johnson  & 
Johnson,  R.  Docler,  and  Belton  O'Neal! 
Townsend,  ber  attorneys,  complaining  of 
the  defeudantabovenamed. alleges:  First. 
For  aflrstcauseof  action :  (1)  That  at  the 
times  hereinafter  mentioned  the  defendant 
was,  and  still  is,  a  comoratlon  duly  char- 
tered undertbe  laws  of  said  state asa  rail- 
road company,  and  were  operating  their 
railroad,  called  the  'Northeastern  Ball- 
road,' &om  Charleston  to  Florence,  In  said 
state.  (3)  That  the  plaintiff  above  named 
at  the  times  hereinafter  mentioned  owned 
and  operated  a  lai^e  steam  lumber  mill  at 
ticraoton.  In  said  county  of  Williamsburg. 
In  said  state,  and  at  great  expense  had 
made  and  constructed  a  railroad  from 
Scranton, over  threemiles  back,  into  heav- 
ily timbered  lands,  most  of  which  lands 
were  and  are  her  own  property,  and  had 
porchased  a  large  number  of  heavy  mules 
and  wagons*  a  suitable  locomotive  and 
timber-car,  and  rolling  stock,  and  a  stock 
of  general  merctaaualse,  and  that  she  placed 
her  husband,  T.  C.  Wllloughby,  In  whose 
good  Judgment  and  capacity  she  always 
has  confided  Implicitly,  In  the  full  control 
and  managemoit  of  hersald  property  and 
baslness,  and  he  was  vigorously  and  nn- 
remlttlngly  puBbing  the  same,  and  making 
and  shipping  by  said  railroad  to  Charles- 
ton, and  thence  by  water  to  the  north- 
em  markets,  large  quantities  of  lumber  for 
sale,  and  was  cutting  such  as  could  cot  be 
sold  into  firewood,  and  was  shipping  said 
wood  by  said  railroad  to  Charleston, 
to  a  wood-yard  rented  tor  plaintiff,  to 
be  sold  In  the  Charleston  maritet,  and 
was  conducting  a  large  mercantile  busi- 
ness In  connection  with  said  lumber 
and  wood  business ;  that  all  of  this  busi- 
ness was  very  profitable  and  remunerative. 
(8)  That  plaintiff  was  physically  feeble, 
and  unable,  even  if  otherwise  capacitated, 
to  manage  and  conduct  such  a  business  la 
person,  and  hoice  the  appointment  of  her 
said  husband  withtull  power  as  aforesaid. 
(4)  That  on  or  about  the  10th  and  11th 
and  12th  dayn  of  August.  1887,  while  plain- 
tiff's husband  was  in  Philadelphia,  In  the 
state  of  Pennsylvania,  looking  after  a 
cargo  of  lumber,  his  absence  from  home 
being  well  known  to  the  defendant,  defend- 
ant sent  two  material  trains,  with  heavy 
engines,  and  a  large  force  of  lond-moathed 
colored  employes,  led  and  urged  on  uot 
only  by  one  G.  B.  Newcomb  and  one  W. 
N.  BoyuU,  twp  of  defendant's  chiefs  of  de- 
partments, but  by  SheriH  Brocklnton,  tlie 
high  sheriff  of  Wllllamsburgcounty,  whom 
defendant  procured  to  attend,  not  with 
any  warrant  or  legal  process,  but  as  a 
sham,  and  In  order  to  strike  terror  Into 
the  minds  and  hearts  of  plaintiff's  employ- 
es, and  in  order  to  overawe  and  frighten 
plaintiff,  also,  with  this  crowd;  and  un- 
der these  circumstances  the  defendnt  forci- 
bly and  unlawfully,  and  with  deadly  wea- 
pons on  their  persons,  broke  and  entered 
on  plalntiB's  lands,  and  with  great  force 
and  violence,  and  with  threats  by  thesaUt 
sheriff,  rnshed  their  said  engines  and  trains 
out  no  plaintiff's  railroad,  to  the  great 
terror  and  alarm  of  plaintiff,  and  of  plain- 


tiff's employes,  and  of  the  commnnity.  and 
tore  up  the  iron  from  plaintiff's  railroad, 
and  drew  the  spikes  from  the  cross-ties, 
with  much  nalBe  and  tomolt  and  many 
threats;  that  the  detmdant,  by  Its  said 
employes,  kept  on  their  work  of  destroy- 
ing said  railroad,  night  and  day,  from 
about  the  10th  of  August  until  about  tlie 
12th  of  August,  1887,  untU  said  railroad  of 
plaintiff  was  stripped  of  its  Iron,  which 
Iron  rails,  with  the  spikes  and  fastenings, 
the  defendant  then  and  there  loaded  onto 
thesald  material  trains,  and  tookand  cai^ 
ried  away,  and  appropriated  torctbly  and 
unlawfully,  to  the  utter  ruin  and  destruc- 
tion of  plaintiff's  said  railroad,  and  to  the 
ruin  of  plaintiff's  aforesaid  large  business, 
of  which  said  railroad  was  a  most  vital 
appurtenance;  and  this  to  the  serioos  In- 
jury of  plaintiff's  credit  and  standing  as  a 
business  house,  to  her  damage  In  these  re- 
gards at  least  twmty  thousand  dollars.  ** 
The  answer  is  as  follows:  "Ttaed^end- 
ant  above  named,  answeringthecomplaint 
of  the  plaintiff  herein,  (1)  admits  as  true 
the  allegation  of  section  1  of  that  part  of 
the  complaint  wherein  the  plaintiff  under- 
takes toall^e'  a  firstcauseof  action.*  (2) 
As  to  the  allegations  of  section  2  of  the 
same  part  of  the  complaint,  the  defendant 
says  that  It  has  no  knciwledge  or  infor- 
mation sttfBctent  to  form  a  belief  as  to  the 
truth  of  the  same,  and  therriore  denies 
them,  except  so  mncfa  thereof  as  allege* 
the  construction  of  the  railroad  therein 
mentioned.  (3)  And  thlsdefendantadmits 
that  on  thelOth.  11th, and  12thdays  of  Au- 
gust, 1887.  it  entere<l  npon  the  lands  upon 
which  the  railroad  described  In  the  com- 
plaint was  located, and  took  and  removed 
therefrom  the  Iron  rails,  and  carried  them 
to  Scranton,  on  Its  right  of  way ;  and  tliia 
defendant  avers  that  said  rails  were  then 
and  are  the  property  of  the  ddeudant, 
which  h  ad  been ,  on  the  28d  day  of  Septem- 
ber, 1886,  let  and  hired  to  the  plaintiff  un- 
der a  special  contract,  a  copy  of  which  is 
attached  hereto  as  *  Exhibit  A;'  that  said 
lease  had  theretofore  determined  by  rea- 
son of  the  default  of  plaintiff  In  the  pay- 
ment of  the  rental  contracted  for  therein; 
that  defendant  had  fulfilled  on  its  part  the 
terms  of  said  contract,  and  had  requested 
the  plaintiff  to  take  up  and  remove  said 
rails,  and  deliver  them  to  it;  that  plain- 
tiff had  thereafter  failed  and  rrinsed  to 
take  up  and  remove  said  rails,  and  deliver 
them  to  defendant;  and  that  tberenpon 
defendant  proceeded,  under  the  terms  of 
said  lease,  to  take  up  and  remove  said 
rails.  (4)  And  the  defendant,  further  an- 
swering, denies  each  and  every  allegation 
of  said  complaint  not  herein  admitted.** 

"exhibit  a. 

"The  state  of  South  Carolina,  county  of 
Williamsburg.  Memorandum  of  agree- 
ment made  and  entered  into  this  23rd  day 
of  September,  In  the  year  of  our  T^ord 
eighteen  hundred  and  eighty hsIx,  between 
the  Northeastern  Railroad  Company,  a 
duly-oncanlzed  corporation  in  the  state  of 
South  Carolina,  as  party  of  the  first  part, 
and  T.  C.  Wlllonghby,  agent,  of  the  state 
and  cunnty  aforesaid,  as  party  of  the  sec- 
(MDd  part,  witnesseth:  FInt.  That  Sot 
and  in  conslderatloa  of  the  covenant  ber&< 
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In  made  by  T.  C.  Willoughby,  agent,  as 
the  party  of  the  second  part,  the  North- 
«aKtem  Railroad  Company,  aa  party  of 
tlif  flrBt  part,  agrees  to  let  and  hire  to  the 
Kflld  T  C.  Willoughby,  agent,  as  party  of 
the  second  part,  for  the  term  ot  two  years, 
cummcnctDg  with  the  flrat  day  ol  October 
ID  the  year  of  oar  L<urd  eighteen  hundred 
and  elghty-slx,  a  certain  number  of  tons  ol 
old  iron  raits,  safflcient  to  lay  a  single  rall- 
n>ad  track  of  one  mile  or  more  In  length, 
the  Raid  length  and  number  of  tons  so  used 
to  be  Indorsed  upon  and  subscribed  to  In 
writing  upon  this  agreement,  and  to  con- 
vtitute  a  part  of  the  same.  Second.  That 
for  and  in  consideration  ot  the  said  letting 
or  hiring  of  the  said  old  iron  rails  by  the 
Xurtheastem  Railroad  Company,  of  the 
first  part,  to  the  said  T.  0.  Willoughby, 
aRent,  of  the  second  part,  the  said  party 
o!  the  second  part  hereby  coTenants  and 
agmw  to  pay  to  the  party  of  the  first 
part  the  anm  of  one  hundred  and  seventy- 
fire  doUaro  per  annam,  for  each  and  every 
mlleof  single  railroad  track  so  constructed, 
and  at  the  same  rate  per  mile  per  annum 
tor  any  proportionate  or  aliquot  part  ol  a 
mile  so  constructed,  said  rental  and  con- 
sideration as  aforementioned  to  be  paid  In 
munthly  Installments  of  fourteen  dollars 
and  tifty-elght  and  one-third  cents  per 
month,  on  the  first  day  of  each  and  every 
month,  commencing  with  the  flrat  day  of 
October  in  the  year  of  our  Ijord  eighteen 
hundred  and  eighty  six.  Foartb.  That 
upon  the  first  default,  or  any  subsequent 
default,  by  the  party  of  the  second  part  in 
making  to  the  party  of  the  first  part  the 
payments  In  the  amounts  and  on  the  days 
aft  aforementioned,  then  upon  such  default 
or  defaults  the  party  of  the  first  part  shall 
bare  the  right  to  take  possession  of  and 
to  remove  the  said  old  rails  wheresoever 
they  or  any  part  of  them  may  be  found, 
and  to  hold  and  use  the  same,  freed  ot  all 
claims  upon  them  by  the  party  ol  the  sec- 
ond part,  his,  her,  or  their  executors,  ad- 
ministrators, or  assigns,  or  any  other  per- 
son or  persons  whatsoever,  the  said  right 
not  to  impair  or  delay  the  right  to  sue  tor 
and  recover  the  said  debt  by  any  other 
pnjcess.  Fifth.  And  the  party  ot  the  sec- 
ond part  covenants  and  agrees  with  the 
pjirty  of  the  first  part  that  upon  tlie  rx- 
piratlon  ot  this  lease,  or  upon  Its  sooner 
determination  by  reason  of  any  default  in 
the  payment  of  any  rental  as  aforesaid,  he 
will  at  his  own  proper  cost  and  expense, 
and  whenever  thereunto  requested  by  the 
pnrty  <il  the  first  part,  take  up  and  remove 
tht  said  rails,  and  deliver  them  to  the 
pjirty  ot  the  first  part,  upon  Its  cars  at 
Scranton;  and  If  the  party  of  the  second 
part  shall  tail  to  take  up,  remove,  and  de- 
liver the  said  rails  as  aforesaid,  then  It 
Himll  be  lawful  for  the  party  ot  the  first 
part  so  to  do ;  and  any  and  all  costs  aitd 
expenses  Incurred  by  it  In  Bueh  taking  np, 
nrmovlng,  and  delivery  shall  be  paid  and 
reimbursed  to  It  by  the  party  ot  the  sec- 
ond part.  Stxth.  That  the  said  party  of 
the  second  part  hereby  covenants  and 
affreea  to  secure  from  the  owner  or  own- 
en,  lessee  or  lessees,  ot  any  lands  or  tene- 
ments wheteon  the  said  raHs  may  have 
been  laid  ur  maybe  found,  the  fun  and  per- 
fect right  to  the  party  of  the  first  part,  at 


all  and  any  ttmev  as  may  become  neces- 
sary, to  peaceably  enter  upon  the  said 
lands  or  tenements  tor  the  purpose  ot  tak- 
ing up  and  removing  the  said  old  rails; 
and  the  signatures  ot  all  such  owners,  ad- 
mlnlstraturs,  executors,  and  assigns  gran^ 
ing  this  right  to  the  party  ot  the  flrat  part 
shall  beaffixed  to  this  agreement; and  form 
a  part  thereof.  Seventh.  That  the  said 
party  of  the  second  part  further  covenants 
and  agrees,  by  Itself  or  its  agents,  heirs, 
adminlstratore,  executors,  aiid*a8aigns,  to 
Indemnity  and  save  harmless  the  party  of 
the  first  part,  troro  aud  against  all  and 
any  loss  or  damage  and  cost  which  may 
be  incurred  by  it  at  any  time  by  reason  ot 
said  letting  or  hiring,  or  by  the  nse  of  the 
said  old  rails  by  tbe  party  of  the  second 
part,  or  >vhich  may  come  to  the  said  party 
ol  the  first  part  from  the  obstruction  or 
hindrance  ol  the  owner  or  owners,  lessee 
or  lessees,  of  the  said  lands  and  tenements, 
to  the  exercise  by  the  said  party  of  the  first 
part,  or  its  agents  or  assigns,  of  Its  right 
to  take  up  and  remove  the  said  old  rails 
from  the  said  lands  and  tenements;  due 
cause  appearing  therefor.  In  witness 
whereof,  the  said  Northeastern  Railroad 
Company,  as  party  ot  the  first  part,  hath, 
through  its  president,  hereunto  set  Its 
hand  and  seal,  and  T.  C.  Willoughby, 
agent,  as  party  of  the  second  part,  has 
hereunto  set  his  band  and  seal,  this,  tbe 
28rd  day  ot  September,  in  the  year  ot  our 
Lord  eighteen  hundred  and  eighty-six.  T. 
C.  WiLLODGHBY,  Agent.  [Seal.]  Mrs.  E. 
F.  Wir.LouoBBT.  ^eal.]  Noktbeastern 
Railroad  Company.  By  A.  F.  Ravknel, 
President.  [Seal.]  Signed,  sealed,  and 
d^lrered  In  presence  ot  B.  C.  Whitehead, 
O.  W.  Sbdbubn,  C.  Williman. 

"We,  as  representing  the  parties  to  the 
within  agreement,  agreed  upon  twenty- 
one  thousand  one  hundred  and  twen^ 
(21,120)  as  the  number  of  feet  of  single 
track  constructed,  and  three  hundred  and 
fourteen  and  2-7  tons  (50  lbs.  to  the  yd.)  as 
the  number  ottons  of  old  rails  so  nsed.  T. 
C.  Willoughby,  Agent.  [Seal.]  North- 
eastern Railroad  Company.  By  A.  F. 
Ravenel.  President.  [Seal.]  Witness  to 
signature  of  T.  C.  Willoughby :  B.  C 
Whitehead,  G.  W.  Redburn.  C.  Willi- 
man, to  signature  ot  A.  F.  Ravenel. 

**  We  do  hereby  gran  t  the  full  and  perfect 
right  to  an  agent  or  representative  ot  tbe 
Northeastern  Railroad  Company  at  all 
and  any  time  to  peaceably  enter  upon  oar 
lands  or  tenements  for  the  ptirpose  of  tak- 
ing np  and  removing  tbe  old  rails  referred 
to  In  this  agreement. 

"Fannie  M.  Lbk.  [Seal.] 
his 

"J.  J.  X  McGeb.  [Seal.] 
mark 

"Signed,  setied,  and  delivered  In  pres- 
ence of  O.  B.  Newoobcb.  T.  G.  Willougbbt.  " 

"CHABOK  OF  THE  JUDGE. 

"  (Judge read  first  paragraph,  p.  60,  Cool- 
ey,  Torts.)  This  action  Is  for  trespass  to 
real  estate.  II  there  was  no  trespass,  then 
the  other  allegations  of  enormities  need 
not  be  considered.  If  there  was  a  trespass, 
tb«i  yon  must  determine  these  allega- 
tions, and  If  they,  or  any  of  them^^are  true, 
how  much  actual  di 
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tut  mmtalzied  thereby;  aaA  U  yoa  find,  fur^ 
tber,  that  the  defendant  committed  any 
wtllinl  hiTaalon  of  plaintiff's  proi>erty, 
then  yoD  will  consider  the  surrounding 
clrcumBtancea,  and  determine  how  much 
punitive  damages  you  ought  to  impose  on 
the  defendant.  If  the  agreement  set  up  by 
the  defendant  was  made,  and  there  was 
no  default  In  thepayment  of  the  rent,  then 
there  was  no  right  ol  entry  by  the  dtf end- 
ant  npon  the  lands  of  plahitlK.  If  there 
was  a  default  In  the  payment  of  the  rent, 
then  there  was  an  irrevocable  license  to 
enter  upon  the  premises  of  plaintiff  to  take 
up  the  rails,  which  in  that  case  became  the 
property  of  defendant;  but  this  license 
could  not  be  exercised  by  force,  for  If  the 
rightwassoezercised  the  defendant  would 
be  a  tirespaaaer.  Was  there  a  default  in 
the  paymentottfaerent?  Now, gentlemen, 
do  notmlBQUderstand  that  if  the  proof  be- 
fore you  Is  simply  that  Mrs.  Wllloughby 
has  claims  to  an  amount  greater  than  the 
rent  which  she  owes  to  the  Northeastern 
Railroad  Company,  then  that  tact  would 
not  authorize  you  to  say  that  the  Nurth- 
eaatem  Railroad  Company  could  not  de- 
clare her  special  title  to  those  ralla  at  »n 
end  becansecrf  the  existenceof  such  adebt; 
but,  if  she  had  paid  the  money  to  the 
Northeastern  Railroad  Company  in  pay- 
ment of  the  rent,  or  If  she  had  such  a 
claim  which  the  company  had  agreed  to 
accept  in  payment  of  the  rent,  through  the 
officers  who  were  corresponding  upon 
that  subject,  If  it  was  in  the  scope  of  their 
power  to  make  such  an  agreement,  then 
the  rrat  would  be  paid.  But  if  no  such 
agreement  existed,  and  if  the  Northeastern 
Railroad  Company  badsaed  Mrs.Willough- 
by  for  rent,  then  Mrs.  Wllloughby  could 
not  have  said  in  reply  to  them :  '  I  do  not 
owe  yon  any  rent.  I  have  a  claim  which 
extinguishes  the  rent.*  Her  remedy  was 
only,  when  sued,  to  set  up  In  the  court  her 
counter-claim ;  and  If,  In  addition,  she  had 
said,  'Yes,  I  owe  you  the  rent,'  then  the 
court  would  have  decided  which  had  the 
larger  debt.  But  the  parties,  in  such  a 
matter,  have  no  right  to  take  the  law  in 
their  own  handa,  and  eay  that  one  debt  is 
the  extinguishraent  of  the  other.  That 
can  only  be  done  by  the  court,  upon  a  tri- 
al. So  that  it  will  not  matter  how  much 
Mrs.  Wllloughby's  account  against  the 
railroad  company  was.  Unless  there  was 
an  agreement  that  it  should  be  set  off,  she 
would  not  be  entitled  to  say  that  it  was 
paid.  If  you  come  to  the  coaclusion  that 
the  debt  was  paid,  that  would  end  thecaee, 
except  that  you  would  go  further,  and 
find  how  mudi  the  damagea  to  the  plain- 
tiff was.  And  we  will  consider  now 
whether  that  was  a  trespass.  This  agree- 
ment, which  has  been  read  in  your  hearing 
and  allnded  to  In  your  presence  several 
times,  bears  date  September,  1886;  and,  in 
regard  to  the  hiring  of  certain  rails  I  would 
state  to  you  that  by  the  first  and  third 
clauses  of  the  agreement  Mrs.  Wllloughby 
acqnired  the  special  property  in  the  rails 
which  are  described  In  this  agreement  for 
a  term  of  two  years,  subject  to  bedivested 
upon  her  tailore  to  pay  as  agreed  upon  in 
this  agreement.  The  rent  upon  these  rails 
was  $175  per  mile  per  year,  and  theue  pay- 
ments were  to  bemademouthly,  on  the  first 


day  of  erery  month.  TheaDegatlono!  the 
defendantis  thatfor  fourteen  months  that 

rent  remained  unpaid,  and  there  were  four- 
teen defaults.  If  yoa  find  that  there  was 
default,  as  I  have  cbacged  you  just  now, 
then  the  fourth  clause  of  this  agreement 
gives  the  defendant  the  right  to  go  upon 
the  track  of  Mrs.  Wllloughby's  railroad, 
tear  up  the  Iron,  and  carry  it  wheresoever 
they  pleased.  In  other  worda,  ft  became 
their  property,  and  they  had  Ilcenae  to  go 
npon  Mrs.  Wllloughby's  property;  and 
this  last  clause  authorized  them  to  go 
peaceably,  with  their  engines,  with  their 
hands,  with  whatever  force  was  necessary 
to  do  the  work  required  in  taking  up  and 
removing  their  rails  to  their  own  premis- 
es. But  it  did  not  permit  them  to  go  and 
forcibly  take  the  rails  out  of  thepossesaion 
of  Mrs.  Willooghby,  who  was  stin  claiming 
the  right  to  hold  them,  if  she  did  all  that 
was  in  her  power  to  resist  the  taking.  If 
the  force  that  was  carried  along  was  car- 
ried for  the  purpose  merely  of  doing  the 
work,  and  nothing  else,  and  the  work  was 
done  in  aqulet  ana  peaceable  manner,  and 
Mrs.  Wllloughby  otferud  no  resistance  to 
entering  upon  her  premises,  tbra  the 
d^endant  was  rightfully  upon  thorn 
premises  by  her  license ;  but,  lithe  bands 
and  persons  who  were  there  were  there 
for  the  purpose  ot  intimidation,  end 
went  forcibly  on  her  premls«i  when  she 
was  doing  ail  she  could  to  reelst  their 
taking  the  rails,  or  If,  by  that  show  of 
force,  the  defendaut  prevented  herfrom  re- 
sisting, and  that  was  their  intention*  then 
it  was  a  forcible  taking,  and  it  would  be 
unlawful.  The  fifth  clause,  which  was 
commented  on  bythecounsel  for  the  plain- 
tiff, and  was  alleged  to  give  the  plaintiff 
here  the  right  to  have  a  demand  made  un 
her  for  the  rails  betorethe  defendant  could 
take  them,  does  not  thus  operate.  It  does 
nutrepeal  theabsolute  right  which  the  de- 
fendant acquired  to  go  on  his  own  motion, 
and  in  the  first  instance.  The  difference 
between  these  two  clauses,  and  which  it  is 
my  duty  toconatrue  for  you — thedlfference 
between  these  two  clauses  is  this:  that  the 
fifth  clause  gives  to  the  defendant,  the  ridl- 
road  company,  a  peaceful  right, — the  right 
to  have  Mrs.  Willoughby,  at  her  own  ex- 
prase,  take  up  the  rails,  and.  If  she  do  not, 
then  the  defendant  may  do  so.  and  charge 
the  expenses  to  Mrs.  Willoughby.  The 
right  which  this  clause  gives  Is  the  right 
to  charge  the  expenses  of  taking  np  the 
rails  to  Mrs.  Willoughby,  if  she  failed,  on 
demand, to  taketliem  up  and  deliver  them 
to  the  defendant.  It  is  not  tor  yon  to  say 
differently  from  the  agreement,  and  It  Is 
not  tor  you  to  Inquire  forthe reason  which 
induced  the  party  to  put  this  clause  in  the 
contract;  and  I  charge  yon  the  law  on 
this  subject  in  the  language  used  by  the 
defendaat  in  its  filth  request  to  charse.  I 
am  requested  by  the  defendant  to  cnarge 
you:  Fifth.  No  claim  arising  out  of  the 
transactions  between  the  plaJntitf  and  the 
Northeastern  Railroad  Company  otber 
than  transactions  of  the  hire  ot  the  rails 
can  be  considered  as  payment  of,  oi  aa  a 
set-off  to,  the  rent  due  under  the  contract, 
unless  there  shall  be  proved  to  have  been 
an  agreement  that  such  claims  should  be 
considered  as  paymentt^nd  that  such 
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claim  or  claims  bave  been  accepted  hy  tbe 
company  bm  payment  of  so  mocfa  of  the 
rent  doe  under  the  contract ;  and  tbe  Jury 
are  not  atliberty  to  conelder  tbe  rent,  or 
any  part  thereof,  extinguished  or  paid  by 
any  of  such  claims.  First.  If  tbe  Jury  find 
that  tbe  rails  which  were  taken  np  were 
rails  bired  by  plaintiff  under  the  contract, 
a  copy  oi  which  la  set  np  in  defendant's 
answer,  from  the  Norttaeastern  Ballroad 
Company,  and  tbat  tbe  rent  was  not  paid 
by  plalntlfr.  the  defendant,  under  the 
fourth  clause  of  said  contract,  bad  In  law 
the  right  to  peaceably  remove  the  rails 
wheresoever  they,  or  any  part  of  them, 
may  be  found,  and  no  damages  can  be 
found  for  plaintiff  because  of  sncb  peacea- 
ble removal ;  and  tbe  verdict  must  be  lor 
the  defendant.  Seeood.  II  tbe  Jury  find 
tbat  tbe  plaintiff  B^:ned  tbe  contract  set 
forth  as  an  exhibit  to  defendant's  answer, 
and  received  the  rails  and  used  them  tqr 
building  the  railroad  over  her  own  land, 
and  the  land  of  others  who  granted  tbe 
right  of  way  for  tbe  purpose  contemplated 
by  the  contract,  then  the  Northeastern 
Railroad  Company  became  entitled  under 
said  contract  to  a  right  of  way  peaceably 
upon  and  over  said  railroad  track.  Includ- 
ing the  part  thereof  constructed  upon 
plaintiff's  land,  for  the  purpose  of  remov- 
iDf^  said  rails  In  case  of  any  default  of  pay- 
ment of  rent  agreed  to  be  paid ;  and.  If  the 
Jury  find  that  tbe  plaintiff  had  failed  to 
pay  tbe  rent,  no  damages  can  be  found  by 
the  Jury  against  defendant  for  peaceably 
going  npon  said  track  across  the  land  ol 
plalnUir,  and  the  verdict  must  be  tor 
defendant.  Tbtrd.  If  tbe  Jury  find  tbat 
plaintiff  made  the  contract,  and  failed  to 
pay  the  rent  to  defendant  due  thereunder, 
defendant  was  entitled  to  pass  peaceably 
over  said  right  of  way  and  railroad  track> 
including  tbe  part  whlcb  lay  upon  plain- 
tiff's land,  for  the  purpose  ol  removing 
said  rails,  and  did  go  thereon,  and  plain- 
tiff, by  placing  herself  In  the  way  of  the 
passage  of  d^endant'senglne  and  cars  and 
obstructing  the  way,  was  a  trespasser 
against  defendant's  right  of  way ;  and  de- 
fendant had  a  right  to  remove  her  from 
said  track,  using  such  force  as  was  necee- 
saiy.  If,  In  doing  so,  defendant  did  not 
commit  a  breach  of  the  peace,  then  no 
damages  can  be  awarded  against  defend- 
ant for  such  removal.  Fourth.  Jf  the  Jury 
find  tbat  tbe  plaintiff  was  In  default  in 
paying  the  rent  which  she  had  agreed  to 
pay  under  the  contract,  and  that  defend- 
ant was  peaceably  In  the  exercise  ol  Its 
rights,  and,  in  removing  plaintiff  from  the 
track,  where  she  had  stationed  herself, 
used  no  more  force  than  was  necessary, 
and  committed  no  breach  of  the  peace,  no 
damages  can  be  awarded  against  defend- 
ant, and  tbe  Jury  must  And  lor  the  defend- 
ant. 

"I  charge  you  that  with  this  authoriia- 
tion  the  right  was  to  peaceably  renioTe 
the  rails  wheresoever  tbe  defendant  de- 
sired, and  no  damages  can  be  found  for 
peaceably  removing  tbe  rails,  and  if  yon 
find  tbat  such  arethefacts,  then  you  ought 
to  find  for  tbe  defendant:  and.  If  the  de- 
fendant did  lawfully  enter  plaintlff'sprem- 
isee,  then  they  had  tbe  right  to  move  the 
piaintUI  on  their  right  of  way.   If  Mrs. 


Wniongbby  had  slrai  bw  pmnlsrioB,  she 

wonld  have  no  right  to  order  its  servants 

off  the  premises.  If  the  railroad  company 
peaceably  entered  upon  her  premises,  tbey 
would  be  as  rightfully  there  as  if  she  had 
Just  told  them  to  go  there  in  so  many 
words.  If  you  find  tbe  agreement  to  have 
been  proven,  she  gave  them  tbe  right  to 
go  there.  She  did  not  have  tbe  right  to 
say,  '  I  forbid  you  from  going  there ; '  and 
sheconid  not  revoke  it  by  saying  '  I  forbid 
you  from  going  upon  the  premises.'  The 
distinction  is  a  very  nice  one,  and  I  beg 
that  you  will  give  your  careful  attention 
tu  the  evidence  as  to  what  Mrs.  Willough- 
by  did  on  that  occasion.  Was  it  simply 
the  use  of  tbe  words, orwas  it  the  exercise 
of  such  powers  o(  rraistanco  as  she  could, 
or  was  she  prevented  by  theshow  of  force 
from  ofterlng  resistance?  If  she  simply 
forbid,  it  would  be  an  attempt  at  the  sim- 
ple revoking  of  tbe  license,  which sbecould 
not  do.  It  waiS  irrevocable,  t>elng  a  pow- 
ercoupled  with  an  interest.  Ifthejuryflnd 
that  the  plaintiff  was  In  default  in  paying 
the  rent  which  she  had  agreed  to  pay  un- 
der the  contract,  and  that  defendant  was 
peaceably  In  the  exercise  of  its  rights,  and 
m  r^oTlng  plaintiff  from  the  track,  using 
no  more  force  than  was  neceai>ary,  no  dam- 
ages could  be  awarded  against  defendant, 
and  the  verdict  wonld  be  for  defendant. 

"If  you  should  come  to  the  conclusion 
tbat  plaintiff  is  entitled  to  recover  dam- 
ages, you  want  to  take  the  testimony. 
It  you  want  to  arrive  at  tbe  amount  of 
tbe  actual  loss  that  she  has  sustained  by 
It,  as  soon  as  yon  have  arrived  at  that, 
you  are  bound  to  give  the  amount  found 
by  the  figures,  unless  it  should  exceed  the 
amount  claimed,  whlub  is  920,000.  The 
damages  alleged  under  the  complaint  as 
It  now  stands  is  only  920,000,  whereas  tbe 
complaint  which  will  be  handed  to  yon 
will  not  be  so  limited.  The  original  com- 
plaint had  four  counts,  allying  damages. 
In  tbe  aggregate,  to  the  amount  of  950,- 
000.  But  the  last  three  of  these  counts 
have  been  stricken  out,  leaving  only  the 
first,  alleging  $20,000  damages;  and  yon 
could  not  go  beyond  920,000,  no  matter 
what  you  think,  and  not  that  much,  un- 
less you  think  actoal  damages  have  been 
found  to  that  extent,  or  unless  you  think 
tbat  the  evidence  shows  circumstances 
which  prove  willful  invasion  of  the  rights 
or  property  of  another.  It  Is  for  you  to 
say  whether  there  has  been  in  this  case 
willful  invasion  of  the  rights  of  tbe  plain- 
tiff. IT  you  And  tbat  there  is  no  willful 
invasion  of  her  rights,  then  you  could  only 
find  actual  damages;  hot  If  you  think 
tbat  willful  Inrasiou  ol  the  plaintiff's 
rights  have  been  made  by  tbe  defendant, 
and  BO  conclude  from  theclrcamstancesas 
proven  in  this  case,  npon  them  you  are  to 
arrive  at  your  conclusion.  Then  find 
what  damages  you  are  to  give  by  adding 
such  punitive  damages  to  the  actual  dam- 
age, if  any  found  by  you.  For  fear  tbat 
yon  may  not  understand  what  I  have 
said,  it  tbe  railroad  company  rightfully 
and  peaceably  entered  plaintiff's  premises, 
and  had  come  rightfully  and  peaceably  In 
possession  of  the  rails  that  tbey  had,  then 
they  bad  the  undoubted  right  to  go  out 
with  their  engine,  and  to  use  as-mucb  lerea 
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as  was  abBolately  necessary to  gently  lay 
their  hands  upon  any  pei'son  that  was  ob- 
structing tbeir  rails ;  but,  if  they  were 
rightfuUrin.lD  going  out  they  would  have 
had  the  rigjtt  to  remove  any  one  from  the 
tracli  that  waR  thereoo  In  thdr  way,  by 
gently  lifting  tbem  off. " 

Jodgmmt  was  entered  un  a  radlct  for 
plaintiff. 

"  EXCEPTIONS. 

''First.  The  presiding  Judge  erred  In  rul- 
ing that  the  contract  in  writing  acknowl- 
edged by  plaintiff  on  her  cross-examina- 
tion to  be  her  contract  with  defendant 
company  was  not  thereby  put  In  eridence, 
and  In  retaRlng  to  allow  the  said  contract 
to  be  read  as  part  of  the  plaintiff's  proof. 
Second.  The  presiding  ]udge  erred  in  leav- 
ing it  to  the  jury  to  say  whether  rent  had 
been  paid,  in  the  face  of  plaintiff's  admis- 
sion on  the  stand  that  rent  bad  not  been 
paid.  Third.  The  presiding  Judge  having 
a  b  the  trial  excluded  evidence  of  certain 
claims  against  defendant,  which  plaintiff 
attempted  to  set  up  as  evidence  of  money 
belngdueby  defendant  to  plaintiff, because 
lAiere  was  no  agreement  by  defendant  that 
such  claims  should  be  applied  in  extlngulHh- 
ment  of  the  rent,  erred  In  leariog  It  with 
Jury  to  say  whether  er  not  the  rent  had  been 
paid  by  such  claims.  Fourth.  The  presid- 
ing Judge,  In  the  face  of  plaintiff's  admis- 
sion on  the  stand  that  she  bad  not  paid 
the  rent,  and  ot  the  proof  that  no  agree- 
ment had  been  made  by  defendant  that 
claims  of  plaintiff  against  defendant  could 
be  set  off  against  the  rent  of  the  rails  pay- 
able by  tfae  contract,  and  in  absence  ot 
proof  of  any  claims,  erred  in  saying  to  the 
jury,  as  follows,  viz. :  'But, if  she  had  paid 
the  money  to  the  Northeastern  Railroad 
Ckimpany  In  payment  of  the  rent,  or  If  she 
had  such  a  claim  which  the  company  had 
agreed  to  accept  In  payment  ot  the  rent 
to  the  officers  who  were  corresponding 
upon  that  subject,  if  It  was  In  the  scope  of 
their  power  to  make  such  agreement,  then 
tbR  rent  would  be  paid;  but  If  no  such 
agreement  existed.  •  •  Finh.  That, 
in  face  of  plaintiff's  admission  on  the  stand 
that  the  rent  had  not  been  paid,  and  that 
no  agreement  bad  been  made  by  which 

glalnUff's  claims  against  defendant  would 
e  allowed  agtilnst  the  rent,  and  of  the 
positive  proof  that  defendant  had  posi- 
tively refused  to  allow  such  claims  to  be 
considered  in  connection  with  the  amount 
for  rent  due  under  the  contract,  the  pro- 
dding Judge  erred  In  saying  to  the  Jury,  as 
follows,  Tis.:  '80  that  It  will  not  matter 
how  m  oeh  Mrs.  WlUonghby's  accoun  t 
against  the  railroad  company  was,  unless 
there  was  an  agreement  that  it  should 
be  set  off.  If  there  was  such  agreement, 
then  she  would  be  entitled  to  say  that  the 
debt  was  paid.  That  would  be  an  end  of 
the  caae,  except  that  you  would  go  further, 
and  find  how  mnch  the  damages  to  the 

f)lalntlff  was/  etc.  Sixth.  The  presiding 
udge  erred  In  leaving  It  to  the  Jury  to  say 
whether  defendant  had  entered  by  force, 
when  there  was  no  evidence  that  derend- 
ant  had  entered  by  force,  and  when  the 
plaintiff  herself  had  testifled  on  the  stand 
that  her  reason  for  not  offering  resistance 
to  the  entry  of  defendant  on  the  night  of 


the  10th  of  August  was  that  she  did  not 
think  defendant's  agents  Intended  to  enter 
atthattlme.  Seventh.  Thepresldlngjudge 
erred  In  leaving  It  to  the  jury  to  say 
whether  the  defendant  had  entered  by 
force,  when  the  evidence  was  that  defend- 
ant entered  peaceably  upon  the  right  ot 
way  over  the  lands  of  plaintiff,  had  passed 
beyond  her  land,  and  had  proceeded  over 
the  lands  of  other  persons,  taken  np  Its 
rails  from  the  rest  of  the  right  of  way  and 
track,  with  no  resistance  offered  by  plain- 
tiff against  such  entry,  with  no  force  be- 
ing required  to  overcome  resistance,  and 
none  being  used.  Eighth.  The  presiding 
Judge  erred  In  saying  to  the  Jury  that  in 
case  of  default  In  payment  of  the  rent  the 
fourth  clanse  of  the  agreement  gave  de- 
fendant the  right  to  go  upon  the  track  of 
Mrs.  Willoughb3''8  railroad,  tear  up  the 
iron,  and  carry  It  wheresoever  they  pleased^ 
E^d  that  the  clause  authoiiced  them  to  go 
peaceably  with  their  engtnee,  with  their 
hands,  and  with  whatever  force  was  nec- 
essary in  taking  up  and  removing  the  rails 
to  their  own  premises,  and  in  saying  to 
the  jury  as  follows,  vli. :  '  But  it  did  not 
permit  them  to  go  and  forcibly  take  the 
rails  out  of  the  possession  of  Mrs.  Wll- 
loughby,  who  was  still  claiming  the  right 
to  hold  them ;  and,  if  she  did  all  that  was 
in  her  power  to  resist  the  taking,'— the  ev- 
idence being  undisputed  that  defendant  did 
not  go  and  forcibly  take  the  rails  out  ol 
the  possession  of  the  plaintiff;  that  she 
had  made  fourteen  defaults  In  payment 
of  her  rent ;  that  there  was  no  agreement 
which  would  entitle  her  to  claim  the  right 
to  hold  them  lawfully;  and  that  she  of- 
fered noactualreslstancewhateverto  such 
entry,  or  to  the  taking  up  of  the  rails, and 
offered  no  actual  resistance  to  defendant 
until  after  they  had  takrauptbe  rails,  and 
were  coming  oat  from  the  Wlllooghby 
Railroad  towards  the  Northeastern  Rail- 
road to  Scranton,  when  she  attempted  to 
prevent  defendant's  agents  from  coming 
out  by  placing  herself  upon  the  track  with 
a  loaded  pistol.  Ninth.  The  preaiding 
Judge  erred  In  saying  to  the  jury:  'But,  If 
the  hands  and  persons  who  were  there 
were  there  for  thepurposeof  Intimidation, 
when  she  was  doing  all  she  could  to  resist 
them  taking  the  rails,  or  if  by  that  •  •  • 
force  defendant  prevented  her  from  resist- 
ing, and  it  waa  their  lnt«itlon,  *  •  • 
then  it  was  a  forcible  taking,  and  would 
be  unlawful.*  Tenth.  The  presiding  Judge 
erred  In  saying  to  the  Juiy:  'The  dlatiac- 
tioQ  Is  a  very  nice  one,  and  I  b^  yon  will 
give  your  careful  attention  to  the  evidence 
as  to  what  Mrs.  WlUoughby  did  on  that 
occasion.  Was  it  simply  the  use  of  worda, 
or  was  it  the  exercise  of  such  powers  of  re- 
sistance, or  was  she  prevented  by  Uieshow 
of forcefromofferingreeiatance.'  Sleventb. 
The  presiding  Judge  erred  In  saying  to  the 
Jury:  'If  you  should  come  to  the  conclu- 
sion that  the  plaintiff  is  entitled  to  recover 
damages,  yon  wantto  take  the  testimony, 
if  you  want  to  arrive  at  tfae  sctnaJ  loan, 
and  thatshesostaluedit.  As  soon  as  yon 
have  arrived  at  them,  yon  are  bound  to 
give  by  the  figures,  unless  It  should  exceed 
the  amount,  which  Is  920,000.  The  dam- 
ages all^^  under  the  complaintas  It  now 
stands  is  only  920,000,  which  will  be  band- 
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ed  70Q  win  not  be.  Ton  could  not  go  be- 
yond 920,000,  no  matter  what  yon  think, 
and  you  think  actual  damafirea  have  been 
found  to  that  extent,  or  unless  you  think 
that  the  evidence  •  •  •  circamstancea 
demand  for  willful  luTastonfor  the  i>roper- 
ty  of  another.  It  Is  for  you  to  say  wliether 
there  has  bebn,  in  tblci  case,  willful  inva- 
sion of  the  rights  of  the  plalntld.  If  you 
find  there  la  no  wlllfnl  Invasion.  *  •  * 
Bnt  if  yon  think  that  wlltfn!  InTaslon  of 
thepl^ntiff's  rights  have  beenmadebythe 
dMendant.  •  •  •  And  from  them  you 
are  to  arrive  at  your  conclusion,  and  find 
what  damase  you  are  to  ffive.*  Twelfth. 
The  presiding  Judge  erred  in  that  be  prac- 
tically, and  in  effect,  charged  the  jury  in 
respect  to  matters  of  fact,  and  did  not 
state  the  testimony  and  declare  the  law 
applicable  thereto.  Thirteentb.  The  pre- 
sidios Judge  erred  in  submitting  to  the 
Joryqaestlons  offact  which  were  not  raised 
by  the  testimony  In  the  case,  to-wit,  the 
question  of  payment  of  rent,  the  question 
of  an  agreement  to  set  off,  the  questlon  of 
force  used  In  entry  by  defendant,  the  ques- 
tion whether  plaintiff  bad  done  anything 
In  herpowertoreslsttthequestton  whether 
she  was  prevented  from  reslHtlng,  the  quea- 
tfon  of  Intimidating,  and  the  qnestlon  of 
the  Intention  of  the  defendant.  Foar- 
teentb.  The  presiding  Judge  erred  In  not 
exercising  his  Judgment  to  set  aside  the 
verdict,  saying,  'I  think  there  Is  some  evi- 
dence, and  I  will  not  set  aside  the  verdict 
of  the  Jury,*  whereas,  the  duty  imposed  on 
him  by  law  was  to  order  a  new  trial,  nn- 
lesH,  In  his  Judgment,  the  verdict  was  sup- 
ported by  sufficient  evidence  or  by  a  pre- 
ponderance of  testimony. " 

"ADDITIONAL  BXCEPTIONS. 

**(1)  The  presiding  Judge  erred  In  reading 
to  the  Jury,  as  the  law  of  the  case,  first 
paragraph,  p.  60,  Cooley,  Torts,  which  Is 
as  follows:  'Recaption  orreprisallsa  rem- 
edy by  the  act  of  the  party  himself,  where 
any  of  his  personal  property,  or  any  per- 
son tuwhoaecustody  hels  entitled, Istaken 
or  detained  away  from  him.  Thlsconsists 
In  retaking  the  same  Into  his  own  poases- 
fdun  whenever  or  wberever  he  may  peace> 
ably  do  so.  Bnt  this  right  is  snbordlnate 
to  the  preservation  ofthepubllc  peace;  for 
"  the  public  peace  is  a  superior  cnnsldera* 
tlon  to  any  man's  private  property, "  and 
**  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  In- 
juries, all  social  Justice  must  cease.  The 
strung  would  give  law  to  the  weak,  and 
every  man  would  revert  to  a  state  of  nat- 
are.^*  This  misled  the  Jury.  (2)  Thepre- 
aidlng Judge  erred  In  saying  to  the  Jury: 
'If  there  was  default  in  the  payrrent  of  the 
rent,  then  there  was  an  Irrevocable  license 
to  enter  upon  the  premises  of  plaintiff  to 
take  up  the  riUls,  which  In  that  cane  b»> 
came  the  propwtyof  defendant;  but  this 
license  could  not  be  exercieed  by  force,  for 
If  the  right  was  so  exercised  the  dctfoidant 
would  be  a  trespasser.*  (3)  The  presiding 
]ndgeerredinsaylngtotheJury :  'But,  if  the 
hands  and  persona  who  were  there  were 
there  for  the  purpose  of  lutlmldatdon,  and 
wentforctbly  onherpremlHes  whenshewas 
doing  all  sheconldto  resist  th^rtaking  the 
r^ls,  or  it  by  tbat show  of  force  tbedefend- 


ant  prevented  her  from  re^Mdng,  and  that 
was  tbtAr  Intention,  then  It  was  a  fordbl* 
taklng,and  it  wouldbeunlawful.'  (4)  The 
presiding  Jndgeerred  In  saying  to  the  Jut?: 
'The  dlBtinctlon  is  a  very  nice  one,  and  I 
beg  you  will  give  your  careful  attention  to 
the  evidence  as  to  what  Mrs.  WiDoughby 
did  on  that  occasion.  Was  it  simply  the 
use  of  the  words,  or  was  It  the  exercise  of 
such  powers  of  resistance  as  she  could,  or 
was  she  prevented  by  the  show  of  foree 
from  offering  resistance?'  (5)  The  presld* 
Ing  Judge  erred  in  saying  to  the  Jury :  'It 
you  shall  come  to  the  conclusion  that  the 
ptalntitr  is  entitled  to  recover  damages,  you 
want  to  take  the  testimony,  if  you  want 
to  arrive  at  the  amount  of  the  actual  loss, 
and  that  she  sustained  it.  As  soon  as  you 
have  arrived  at  that,  you  are  bound  to 
give  the  amount  found  by  the  figures,  un- 
less it  should  exceed  the  amount  claimed, 
which  Is  920,000.  The  damages  allied  un- 
der the  complaint  as  It  now  stands  Is  only 
920,000,  whereas  the  complaint  which  will 
behanded  you  will  not  be  so  limited.  The 
original  complaint  had  four  counts,  all^ 
ing  damages.  In  the  aggregate,  to  the 
amount  of  fdO,000,  but  the  last  three  of 
these  have  been  stricken  out,  leaving  only 
the  arst,  alleging  920,000  damages;  and 
you  could  not  go  beyond  920,000,  no  mat- 
ter what  you  think,  and  not  that  much, 
unless  yon  thinkaetual  damages  have  been 
found  to  that  extent,  or  unl^  you  thbtk 
that  the  evidence  shows  elrcnmatancea 
which  prove  wlllfnl  Invasion  of  the  rights 
of  property  of  another.  It  is  for  you  to 
say  whether  there  has  been  in  this  case 
willful  invasion  of  the  rights  of  the  platn- 
tltf.  If  yon  find  that  there  Is  no  willful  in- 
vasion of  her  rights,  then  you  could  only 
find  actual  damages;  but.  If  you  think  that 
willful  invasion  of  the  plaintiff's  rights 
have  been  made  by  the  defendant,  and  so 
conclude  from  the  clrcnmstancesaa  provm 
in  the  case,— from  them  you  are  to  arrive 
at  your  conclusion,— then  find  what  dam- 
ages yon  are  to  give  by  adding  such  puni- 
tive damages  to  theactual  damage, if  any, 
found  by  you.'  (6)  The  presiding  Judge 
erred  In  charging  the  Jury  that  the  plalntUI 
could  recover,  unless  the  defendaut  went 
upon  the  premises  peaceably,  and  unless 
they  removed  the  property  peaceably,  and 
In  limiting  the  right  of  the  defendant  to 
doing  what  they  did  peaceably.  (71  That 
the  presiding  Judge  erred  In  submitting  to 
the  Jury  the  qaestlon  whether  plaintiff  had 
done  everything  in  her  power  to  resist  the 
taking.  (8)  Thechai^oftalshonOTtothe 
Jury  Is  misleading  and  confusing. " 

Theodora  O.  Barker  and  Thomas  M.  Qtt- 
land,  for  appellant.  Johnaon  A  Johnaon, 
B^ton  (yNaaaTowDMDd,  it.  Doster,  and  J. 
A.  KtiUy,  tor  respondent. 

McIvEH.  J.  On'the  28d  September,  1886, 
the  plaiutltf  and  the  defendant  entered  In- 
to nn  agreement  In  writing  tor  the  letting 
or  hiring,  tor  the  term  of  two  years,  of  a 
certain  number  of  tons  of  iron  rails,  suf- 
ficient to  lay  a  railroad  track  for  the  use 
of  the  plaintiff.  In  consideration  whereof 
plaintiff  agreed  to  pay  to  defendant  a  stip- 
ulated sum  of  money  for  the  rent  or  use 
of  said  rails  on  the  flrstdayof  each  month 
daring  the  said  term  of  two  s^ars.  The 
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foarth  and  most  material  clause  in  said 
asreement,  so  far  as  this  controversy  Is 
concerned,  is  In  the  folio  wing  langua^re: 
Foarth.  That  opon  the  first  default,  or 
any  subsequent  default,  by  the  party  of 
the  second  part  In  making  to  the  party  of 
the  first  part  the  payments  In  theamounts 
and  on  the  days  as  aforementioned,  then, 
upon  such  default  or  defanlts.  the  party 
of  the  first  part  shall  have  the  right  to 
taiie  possession  of  and  to  remove  the  said 
old  rails,  wheresoever  they,  or  any  part 
of  them,  may  be  found,  and  to  hold  and 
use  the  same,  freed  of  alt  claims  upon  them  ' 
by  the  party  of  the  second  part,  his,  her, 
or  their  executors,  administrators,  or  as- 
BiffUB,  or  any  other  person  or  persons 
-whatsoever-;  the  said  right  not  to  Impair 
or  delay  the  right  to  sue  for  and  recover 
the  said  debt  by  any  other  process."  In 
pursuance  of  this  agreement  the  plaintiff 
obtained  from  defendant  Iron  rails  sufil- 
clent  for  the  purpose  of  laying  a  railroad 
track  about  four  miles  in  length,  and  had 
said  track  constructed  from  a  point  on 
defendant's  railroad  known  as  **  Scran  ton  " 
to  the  distance  above  mentioned,  into 
heavily  timbered  lands,  the  same  being 
connected  by  a  switch  with  defendant's 
railroad  at  Scranton,  for  the  purpose  of 
transporting  timber,  lumber,  and  wood 
from  her  steam  saw-mill  and  Irom  her 
lands  to  defendant's  railroad,  to  be  carried 
to  market.  The  defendant,  claiming  tiiat 
no  part  of  the  stipulated  rent  had  been 
paid,  on  the  10th  of  August,  1887, sent  two 
material  trains,  in  charge  of  its  ofiicers 
and  agents, manned  by  a  sufflcientnumber 
of  employes  tor  the  purpose,  to  Scranton, 
with  instructions  to  take  up  the  iron  rails, 
place  them  on  the  said  trains,  and  remove 
them  Irom  plaintiff's  premises,  as  it  bad 
reserved  the  right  to  do,  by  the  fourth 
clause  of  the  agreement,  upon  delaalt  iu  the 
payment  of  the  rent.  When  the  railroad 
party  reached  Scranton,  plaintiff  was  no- 
tified of  their  purpose,  whereupon  she  for^ 
bade  them  from  removing  the  rails.  After 
some  further  conversation,  plantIK  retired 
to  ber  house,  which  was  near  by,and  dur- 
ing ber  absence  one  of  the  oSlcers  of  the 
daeudant  company  unlocked  tbe  switch, 
by  which  the  material  trains  of  defendant 
were  enabled  to  pass  from  the  main  track 
of  defendant  out  on  the  track  constructed 
by  plaintiff  with  the  iron  rails  in  question; 
and,  when  plaintiff  returned  to  the  scene 
of  nperatluns.shefound  the  railroad  party 
engaged  in  taking  up  the  Iron  rails,  and 
pladug  them  on  the  material  trains  tor  re- 
moval. As  to  what  occurred  then,  there 
is  some  conflict  In  the  testimony  ,  though 
there  seems  to  be  no  dispute  that  plain- 
tiff took  her  position  on  the  track  In  front 
of  the  materia]  trains  with  a  view  to  pre- 
vent tbe  trains  from  going  outon  the  main 
track,  and  that  she  was  removed  there- 
from by  one  or  more  of  the  officers  of  the 
railroad  company, forthe  purpose. as  they 
claimed,  of  preventing  her  from  being  in- 
jured by  tbe  trains.  After  this  tbe  trains 
moved  out  on  the  main  track, carrying  off 
the  iron  rails  in  question.  This  Is  but  a 
very  brief  outline  of  the  leading  facta 
which  led  to  this  controversy;  and,  for  a 
fnll  and  proper  understanding  of  the  case, 
the  complaint,  written  agreement,  charge 


of  the  eiicnit  ]ad^,  and  the  eixeeptlcHui 
should  be  Incorporated  in  tbe  report  ol 

the  case. 

The  first  exception  imputes  error  to  the 
circuit  Judge  In  refusing  to  allow  thewrit- 
ten  agreement  which  tae  plaintiff,  in  her 
cross-examination,  admitted  to  be  thecon- 
tract  under  wlilch  she  leased  the  rails,  to 
be  then  read  In  evidence.  It  seems  that 
while  tbe  plaintiff  was  under  cross-exam- 
ination the  written  agreement  was  shown 
to  her,  and  she  admitted  "her  signature 
to  the  contract  set  up  in  the  answer,  and 
that  It  was  the  contract  under  which  she 
leased  tbe  rails."  Now,if  tblscontractbad 
been  verbal  instead  of  written,  wedo  not  see 
how  defendant's  counsel  could  have  been 
prevented  Irom  asking  the  plaintiff  what 
were  the  terms  ot  such  contract;  and  it 
seems  to  us  that  asking  the  privU^;e  of 
reading  the  terms  which  had  been  put 
down  In  writing  was,  in  effect,  the  same 
thing  as  asking  what  were  the  terms  of  a 
parol  contract  which  laiy  at  the  founda- 
tion of  the  whole  controversy.  But,  as 
we  think  this  question  was  conclusively 
determined  by  tbe  recent  case  of  Owens  v. 
Gentry,  80  S.  C.  490,  9  S.  E.  U&o.  62S,  we 
need  not  discuss  It  further.  There  the 
sheriff  was  sued  for  certain  property  which 
he  had  nelzed  under  a  warrant  to  enforce 
an  agricultural  lien,  and  he  Jostifled  bis 
seizure,  and  asserted  bis  right  to  the  prop- 
erty under  such  warrant;  and  it  was  there 
held  that  the  defendant  bad  the  right,  Jn 
the  cross-examination  of  one  ot  the  plciiu- 
tlff's  witnesses,  to  prove  the  warrant,  and 
put  the  same  In  evidence  at  that  time,  be- 
cause, however  it  may  be  In  the  United 
States  courts  and  In  the  courts  of  some  of 
the  other  states,  tbe  rule  here  Is  that  tbe 
defendant  may.  It  be  can,  make  out  his 
whole  defense  in  tbe  cross-examination  of 
plaintiff's  witnesses.  In  the  present  case 
the  defendant  was  sued  for  a  trespass  and 
undertook  to  Justify,  or  rather  to  deny, 
any  trespass,  because  of  a  liceaisecontalned 
in  the  very  agreement  under  which  plain- 
tiff obtained  the  property  about  which  the 
controversy  arose.  It  Is  urged,  however, 
that,  the  agreement  being  signed  by  other 
parties  as  well  as  by  plaintiff,  it  could  not 
properly  tie  offered  In  evidence  onttl  tbe 
signatures  of  such  other  parties  bad  heen 
proved ;  but  it  will  be  observed  that  the 
plaintiff  not  only  admitted  her  signature 
to  the  paper,  but  also  admitted  that  It 
contained  the  contract  under  which  ahe 
asserted  her  right  to  the  possession  ot  tbe 
iron  rails,  and  this  dispensed  with  proot 
of  the  signatores  of  the  other  parties. 
Again,  it  Is  Insisted  that  no  substantial 
Injury  was  done  to  the  defendant  by  the 
refusal  to  allow  the  paper  read  at  first,  be- 
cause afterwards,  when  the  defendant  came 
to  offer  Its  testimony,  the  paper  was  duly 
proved  and  offered  In  evidence.  If  the  de- 
fendant had  the  legal  right  to  have  the 
paperread  in  theflrst  inBtance,theii  It  was 
error  to  deny  such  right,  and  we  are  bound 
so  to  declare  it.  But  It  might  admit  of 
grave  doubt  whether  the  defendant  aua- 
talned  no  substantial  injury  by  the  refasai 
to  allow  tne  paper  read  in  the  first  In- 
stance.  It  is  very  clear  that  tbe  terms  ot 
that  contract  lay  at  the  foundation  ot  the 
whole  controversy.   WiUiout  it  the  plain* 
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tlir,«onte8Bedl7thad  noubadowot  lif^ht  to 
the  poBsesalon  of  the  Iron  rails;  and  it  was 
specially  set  up  In  the  answer  as  a  Justlfl- 
catioa  for  tbe  alleged  wrongful  acts  with 
whicb  defendant  was  charged.  Upon  its 
constraction,  which  was  a  matter  for  the 
cuart  alone,  might  depend  the  question 
whether  pliUntifl  had  aay  cause  of  acttoo ; 
and  It  is  not  difficult  to  conceive  how  it 
may  have  been  a  very  material  matter  to 
the  defendant  to  have  this  written  agree- 
ment before  the  court  while  the  plalntlH 
was  undertaking  to  make  ont  her  cause 
uf  action. 

As  to  the  several  exceptions  which  com- 
plain of  the  circuit  Judge  In  leaving  to  the 
]iU7  qneatiuns  of  fact  as  to  whether  the 
rent  bad  been  paid,  or  whetbw  the  defend- 
ant entered  upon  the  premises  of  the  plain- 
tiff peaceably  or  by  force*  we  cannot  say 
that  there  was  any  error  of  law  in  so  do- 
ing, though.  In  view  of  the  fact  that  the 
plaintiff  in  her  testimony  admitted  that 
no  part  of  the  rent  had  been  paid  In  mon- 
ey, and  that  the  defendant  had  never  con- 
sented to  accept  the  claims  which  she  set 
ap  against  tiie  company  as  payment  ot  the 
rent.  It  may  be  that  the  Jury  was  misled 
by  the  manner  In  which  these  qneslionB 
were  submitted. 

So,  too,  as  to  the  instructions  to  the 
Jury  In  respect  to  the  measure  of  damages; 
for,  while  there  may  have  been  but  little 
If  any  sufficient  evidence  of  a  willful  Inva* 
sion  of  plaintiU'e  rights,  yet  that  was  a 
matter  for  the  Jury*  and.  so  far  as  the  law 
contained  in  snch  instructions  is  concerned, 
we  see  no  error. 

As  It  seems  to  us,  the  most  material  In- 
quiry raised  by  this  appeal  is  whether  there 
was  error  in  charging  the  Jury  that  the 
license  conferred  on  the  defendant  by  the 
fourth  clause  of  tbe  agreement "  could  not 
be  exercised  by  force,  for  II  tbe  right  was 
so  exercised  the  defmidant  would  be  a 
trespasser.'*  Reading  this  language  ex- 
tracted from  the  charge  of  the  Judge  in 
connection  with  what  he  said  in  the  same 
paragraph  from  which  the  extract  is  taken, 
In  the  outset  of  thlscharge.to-wit:  "This 
action  is  for  trespass  to  real  estate.  If 
there  was  no  trespass,  then  the  other  alle- 
gattons  of  enormities  need  not  be  consid- 
ered,"—we  must  assume  that  the  charge 
amonnted  to  this:  that,  "if  there  was  a 
default  in  the  payment  of  tbe  rent,  then 
there  was  an  Irrevocable  license  to  enter 
upon  the  premises  of  plaintiff  to  take  up 
the  rails,"  but,  if  this  was  done  by  force* 
then  the  defendant  would  become  a  tres- 
passer upon  the  real  estate  of  the  plaintiff, 
we  propose,  ther^ore,  to  consider  wheth- 
er there  was  error  in  such  instruction.  In 
the  first  place,  we  remark  that  it  Is  diffi- 
cult to  conceive  how  one  can  be  regarded 
as  a  trespasser  upon  real  estate  when  be 
has  the  permission  ot  the  owner  to  enter; 
for  while,  by  the  manner  ot  bis  entry,  he 
may  commit  some  other  trespass,  e.^.,  up- 
on the  person  of  the  owner.it  is  Impossible 
to  understand  how  he  can  be  regarded  as 
a  trespasser  upon  tbe  real  estate,  for  the 
permission  to  enter  Is  utterly  inconsistent 
with  the  Idea  that  he  commits  a  trespass 
by  availing  himself  of  such  permission.  If, 
in  making  the  entry,  he  commits  any  other 
trespass,  he  may  be  made  liable  for  that. 


but  he  certainly  cannot  be  made  liable  for 
a  trespass  un  real  estate.  As  is  Bald  in  1 
Add.  Torts,  §  447.  p.  452:  "Where  a  man  Is 
licensed  to  do  a  tbing.ltoecessarlly  Implies 
that  he  may  do  everything  without  which 
the  thlngauthorlzed  to  be  done  cannot  be 
done."  Upon  this  principle,  a  person 
licensed  to  enter  apon  the  lands  of  another 
may  use  any  means,  even  to  the  extent  of 
actual  force,  necessary  for  the  purpose, 
provided  that  in  so  doing  he  does  not 
commit  a  breach  of  the  peace.  Thus,  In 
the  case  of  Wood  v.  Manley,  11  Adol.  &  E. 
34,  it  was  held  that  where  the  defendant 
was  licensed  to  enter  upon  the  lands  of  the 
plalntlBforthe  purpose  of  removing  goods 
which  be  had  purchased,  and  the  plaintiff* 
after  the  sale,  had  locked  his  gate,  cuid  for- 
bidden the  defendant  to  enter,  the  defend- 
ant was  justified  in  breaking  down  the 

gate  in  order  to  effect  an  entrance.  In- 
eed,  the  decided  w^ght  of  authority  now 
is  that  where  one  having  authority  to  en- 
ter upon  the  premises  of  another,  com- 
mits an  assault  and  battery  in  so  do- 
ing, or  atter  he  has  entered,  tills  will  not 
have  tbe  ^ect  of  making  him  a  trespasser 
ab,  initio;  but,  it  liable  at  all,  he  is  only 
liable  to  a  criminal  prosecution  for  the  as- 
sault, and  to  a  civil  action  to  recover 
damages  tor  the  trespass  in  committing 
such  assault,  and  he  cannot  be  made  liable 
as  a  trespasser  upon  tbe  real  estate  upon 
which  he  had  authority  to  enter.  This 
matter  la  Tery  fully  and  ^aborately  dis- 
cussed,  and  the  authorities  reviewed.  In 
the  case  of  Sterling  v.  Warden,  51  N.  H. 
217.  As  Is  said  In  that  case:  "A  person 
entering  by  license  of  the  party  may  so 
abuse  that  license  as  to  makehlmself  liable 
for  that  abuse  by  some  appropriate  ac- 
tion, as,  for  example,  if  the  license  in  this 
case  had  extended  only  to  permission  to 
mter*  without  the  right  to  remove  the 
goods,  the  party  might  have  been  liable 
in  trespass  de  bonis  for  the  removal  of  the 
goods,  or,  If  necessary  [no  doubt  a  misprint 
for  unnecessary]  force  and  aggression  were 
employed*  he  might  be  held  liable  in  tres- 
pass for  an  assault;  but  in  neither  case 
would  he  be  liable  In  trespass  quare  claua- 
um."  Citing  a  number  of  cases,  among 
them  Sampson  v.  Henry,18  Plck.36,whrae 
the  dictum  of  Wilde*  J.*  in  that  same  case, 
when  previously  before  the  court,  (11  Pick. 
379, )  relied  on  in  the  few  cases  holding  a 
contrary  view,  was  disregarded,  and  It 
was  held  that  tbe  action  for  trespass  to 
the  real  estate  could  not  be  maintained. 

The  question  now  presented  Is  analo- 
gous to  tbe  question  which  has  frequently 
arisen  butblnthisronntry  and  In  England, 
and  this  analogy  has  been  recognised  In 
many  of  the  cases;  and  that  Is,  how  far  a 
landlord  who  regains  by  foree  the  posses- 
sion of  the  demised  premises  atter  the  pos- 
sessory right  of  the  tenant  therein  hns  de- 
termined, can  be  held  subject  therefor  to 
any  other  liabilities  than  those  which  the 
statutes  of  forcible  entry  and  detainer 
have  expressly  annexed  to  his  act.  This 
question  has  been  very  fully  considered  In 
4  Amer.  Law  Review,  429,  and  the  authori- 
ties down  to  that  time  (April,  1870)  elabo- 
rately reviewed.  It  is  there  shown  that 
the  Idea  that  one  who  has  authority  to 
enter,  and  abases  that  authority  either  by 
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uanecesaary  force  In  makinfcthe  entry  or 
by  some  Illegal  act  done  after  the  entry 
has  been  effected,  thereby  becomee  a  tres- 
pnsHer  ab  Initio,  bo  as  to  makeeven  his  en- 
tr  a  treB|>ags,  Is  based  largely  upon  two 
Kngilsh  cases,— Hillary  v.  Gay,  6  Car.  &  P. 

and  Newton  v.  Harland,  1  Man.  &  G. 
f'i44, — the  former  of  which  was  a  ntai  prius 
decision,  and  the  latter  lias  been  distinct- 
ly repudiated;  and  the  rule  in  England 
now  Is  that.thoagh  thelandlordmay  be  lia- 
ble to  an  indictment  for  oslngforceln  mak- 
ing the  entry,  or  to  a  civil  action  lor  dam- 
ages for  committing  any  trespass  upon 
the  pertion  of  the  tenant,  either  In  making 
the  entry  or  after  he  has  entered,  provided 
a  proper  case  to  that  end  la  made,  yet  he 
cannot  be  made  liable  as  a  trespasser  ah 
initio  on  the  real  estate,  becanse  of  the  use 
of  force  In  making  the  entry,  or  because  of 
the  trespass  upon  the  person  of  the  ten- 
ant. This  rule  appears  to  have  been  adopt- 
ed here  In  most  of  the  states;  and  In  the 
few  states  which  have  adopted  a  con- 
trary view  their  conclusion  seems  to  rest 
largely  upon  the  two  English  cases  above 
cited,  which  are  not  now  regarded  as  au- 
thority in  England.  See  Steams  v.  Samp- 
son, 59  Me.  568;  Low  v.  El  well,  ]21  Mass. 
809;  andSouter  ^.Codraan,  14  R.  1.119.  It 
aeemH  to  na  that  the  view  which  we  have 
adopted  is  fnlly  supported  by  our  own 
cases.  In  Johnson  v.  Eannahan,  1  Strob. 
313,  it  was  held  that  a  person  cannot  be 
made  liable  in  an  action  for  trespass  on 
real  estate  tor  entering  upon  hlsownland, 
and  exertlnga  right  of  ownershlpthereon; 
nor  can  any  unlawful  acts  committed  in 
the  exercise  of  sach  right  be  so  connected 
with  It  afl  to  make  him  liable  as  a  tres- 
passer ab  initio.  Such  acts  may  be  a 
sufficient  ground  tor  the  employment  of 
other  distinct  and  appropriate  legal  reme- 
dies. The  same  doctrine  is  recognized,  by 
way  of  illustration,  In  Skinner  v.  McDow- 
ell. 2  Nott  A  McC.  68.  though  that  was  a 
case  of  trespass  de  bonis  asportatta,  and 
therefore  not  strictly  authoritative.  So, 
in  Robson  v.  Jones,  2  Bailey, 4,  which  was 
an  action  for  breaking  plaintiff's  close  and 
carrying  off  his  goods,  the  court,  after 
determining  that  the  goods  belonged  to 
defendant,  said  that  defendant,  having 
entered  by  plaintiff's  consent,  bad  a  right 
to  use  such  force  as  was  necessary  to  go 
out,  and  committed  no  trespass  In  break- 
ing down  the  gate  for  that  purpose.  In 
Muldrow  V.  Jones,  Rlce,&4,  the  action  was 
trespass  qaareclausaro  Av;^/t,  in  which  the 
allegation  was  that  defendant  had  entered 
by  force,  and  tore  down  or  dismantled  the 
house  by  unroofing  It;  and,  though  It  &p- 
peared  that.  In  tearing  off  the  shingles, 
one  of  them  fell  on  the  plalntlfl's  wife,  It 
was  held  that,  If  the  defendant  had  the 
title  and  the  right  to  the  possession,  the 
action  fortreepass  on  the  real  estatecould 
not  be  maintained.  Butlek.  J.,  in  deliv- 
ering the  opinion  of  the  court,  adopted  the 
language  used  by  Spencer.  J.,  in  Hyatt 
V.Wood.  4  Johns.  150,  as  follows:  "If  a 
person  having  a  legal  right  of  entry  on 
land  enters  by  force,  though  he  may  be  In- 
dicted for  a  breach  of  the  peace,  yet  he  Is 
not  liable  to  a  private  action  of  trespass 
for  damages  at  the  suit  of  the  person  who 
has  no  right,  and  Is  turned  out  of  posses- 


sion. "  The  case  of  Hanto  v.  Marco,  16  S. 
C.  575,  Is  relied  on  by  connsel  for  respond- 
ent, but  that  was  a  very  different  case 
from  this.  There  the  action  was  for  the 
trespass  upon  the  person  of  the  plaintiff, 
and  not  upon  the'  property,  either  real  or 
personal;  and  it  was  then  very  properly 
held  that  the  plaintiff  had  a  perfect  right 
to  appeal  to  the  court  for  the  protection 
of  her  person  against  the  assault,  by  an 
appropriate  action  forthat  purpose.  Bnt 
here  the  plaintiff  is  claiming  damages,  not 
for  any  injury  done  to  her  person,  but  for 
a  trespass  upon  her  real  estate ;  and  the 
two  cases  are  essentially  different.  The 
same  remarks  may  also  be  made  in  refer- 
ence to  the  case  of  Davis  r.  Whftridge,  3 
Strob.  282,  likewise  relied  on  by  respond- 
ent, where  the  trespass  complained  of  was 
an  assault  npon  the  person  and  not  upon 
the  property  of  the  plaintiff.  The  distinc- 
tion, It  seems  to  us,  is  very  obvlons.  To 
apply  It  to  the  present  case,  the  fact  that 
the  plaintiff  had  given  a  license  to  the  de- 
fendant to  enter  upon  her  premises  for  the 
purpose  of  removing  the  rails  did  not  by 
any  means  carry  with  it  a  license  to  as- 
sault her  person;  and,  therefore,  while 
such  license  would  relieve  the  defendant 
from  any  liability  for  entering  upon  the 
premises,  because,  having  a  license  to  en- 
ter, no  trespass  eonld  be  committed  In 
doing  so,  yet  If  while  entering,  or  after- 
wards, the  defendant  committed  a  tres- 
pass upon  the  person  of  the  plaintiff,  the 
defendant  might,  by  an  action  apprupri- 
ate  to  that  purpose,  be  made  liable  for 
that  trespass,  yet  we  do  not  see  how  It 
could  be  made  liable  under  an  action  for 
another  trespass,  of  a  wholly  different 
character.  The  importance  of  preserving 
this  distinction  is  apparent.  Suppose 
the  Judgment  in  this  case,  in  which  the  on- 
ly trespass  alleged  is  the  entry  by  force  up- 
on the  premises  of  plaintiff,  and  the  tear- 
ing up  and  removing  the  rails,  shonld  be 
allowed  to  stand.  What  Is  there  to  pre* 
vent  plaintiff  from  bringing  another  action 
for  the  trespass  claimed  to  have  been  com- 
mitted on  the  person  of  the  plaintiff  by 
removing  her  from  the  track  when  the 
material  trains  were  moving  oat  on  the 
main  track? 

Finally,  it  is  contended  that  the  view 
which  we  have  adopted  tends  to  encour- 
age tumult  and  violence,  which  the  law 
ought  not  to  countenance;  but,  as  was 
said  in  Hyatt  v.  Wood,  supra,  "sufficient 
restraints  will  be  found  in  the  remedy  by 
Indictment,  and  In  the  liberality  with 
which  Jurors  will  give  damages  where  a 
wrong-doer  undertakes  to  enter  without 
right.^  Or,  as  Is  said  by  Dcrfee,  C.  J., 
in  Souter  v.  Codman,  supra:  "For  crimi- 
nal offenses,  the  criminal  law  affords  the 
proper  remedy;  and  the  unlawful  occu- 
pant ought  not  to  be  permitted  to  treat 
the  rightful  owner,  who  simply  asserts 
and  maintains  his  right,  as  a  trespasser, 
out  of  regard  for  the  public  peace.^  The 
Judgment  of  this  court  Is  that  the  lodg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Simpson,  C.  J.,  and  McGowAir,  J.,  eon- 
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Chaubkrb  v.  Bookman  et  al. 

ISumme  Court  qf  Stmth  CaroUfM.  April  0, 

1S90.) 

COHTUCTS  or  HA.KBIBD  WOICBK — UOHT0AOS8. 

1.  A  married  woman  1b  not  liable  on  a  mort-' 
nge  executed  by  her  wblch  abows  on  Ita  face  that 
It  was  givea  to  aeoare  a  loan  to  bar  baaband, 
though  Dart  of  the  loan  waa  need  by  tbetaosband  in 
pnrcoasingsuppUea  for  bia  wife'a  plantation,  where 
It  is  not  Bbown  now  much  was  so  used,  or  that  the 
husband  did  ao  aa  the  agent,  or  at  the  request,  of 
bU  wife.' 

2.  Where  a  mortgage  executed  by  a  married 
woman  was  given  to  aecnre  a  loui  to  her  which 
was  paid  to  her  husband,  by  her  direction,  aa  hw 
agent,  and  there  is  do  evldeaee  that  the  lender 
knew,  or  bad  reason  to  suspect,  that  the  monij 
waa  for  the  use  of  the  husband,  the  fact  tiiat  it  Is 
■tterwards  applied  by  the  husband  to  his  own  uae 
will  not  affect  the  UauUty  of  the  mortgagorj 

Appeal  from  common  pleas  drcnlt  court 
of  Fairfield  county;  Fbabbb,  Judge. 

AcUon  by  Mary  A.  Caianibere  agalnet 
Uary  A.  Bookman  and  others  toforeclose 
a  mortgrage.  Judgment  lor  plaintiff,  and 
Mary  A.  Bookman  appeals. 

Lyh8  A  HayDMwortbf  for  appellant. 
OsmuBd  W.  BmbMnan,  for  respondoit. 

UcItbr,  J.  This  was  an  action  to  fore- 
close  a  mortgage  on  real  estate,  to  which 
other  persons  holding  senior  liens  wt-re 
made  parties.  The  only  controversy  pre- 
sented by  this  appeal  Is  as  to  the  validity 
of  three  ot  the  mortgages,  which  are  as- 
Bailed  by  appellant  upon  the  ground  that 
she  was  a  married  woman  at  the  time 
tbey  were  execnted.  and  as  such  had  no 
power  to  execute  sncfa  mortgages.  Tak- 
ing these  three  mortgages  in  the  order  of 
their  dates,  tbey  are  as  follows:  (1)  A 

mortgage  bearing  date  the  day  of 

Uarch,  18S2,  from  Mary  A.  Bookman  to 
Mary  A.  Holmes,  to  secure  the  payment 
ot  a  bond  to  her  of  even  date,  the  condi- 
tion of  which  was  9r,912.77,  payable  in 
four  installntents,  the  three  fint  being  $600 
each,  and  the  fourth  being  $413.77 ;  first 
Installment  being  payable  on  1st  January, 
18S3.  and  the  others  on  each  succeeding 
JuinatT,  with  interest  payable  annually. 
(3)  A  mortgage  of  M.  A.  Bookman  to 
Smythe  A  Adger,  bearing  date  4th  March, 
1883,  to  secure  tlie  payment  ot  the  Joint 
bond  of  A.  G.  Bookman,  appellant's  huB< 
band,  appellant  herself,  and  Mary  A. 
Holmes,  bearing  even  date  with  the  mort- 
eage.  In  the  penal  sum  of  $1,200;  the  con- 
dition  being  that  said  A.  G.  Bookman 
should  pay,  by  a  time  specified,  to  said 
Hmythe  A  Adger, "all  such  sums  ashemay 
owe  then  for  money  lent  and  supplies  fur- 
nished during  the  present  year,  or  on  any 
otha  account  whatever,  as  ttie  same  shau 
becharged  against  him  In  thebooks  of  the 
uld  Smytbe  &  Adger.  with  interest,"  etc. 
The  account  of  advances  under  this  bond 
were  charged  on  the  books  against  A.  Gt, 
Bookman  alone.  On  the  same  day  an 
agreeraent  in  writing  was  entered  into  by 
Smythe  &  Adger.  of  the  first  part,  with  A. 
G.  Bookman  and  Mary  A.  Bookman,  of 

'Concerning  the  power  of  married  woman  to 
oontraot  under  the  various  statutes,  see  Jones  v. 
Bolt,  (N.  H.)  IK  AtL  Bm.  314,  and  note;  Stewart 
T.  fiabba.  JZnd.)  88  N.  &  Bep.  770;  Cnmmlngs  t. 
Erotett,  (M«)  19  AiL  Bep.  m,  awl  notfc 


the  second  part,  whereby  the  parties  of 
the  flrstpart  agraed  to  advance  tothepar^ 
ties  of  the  second  part,  either  In  money  or 
supplies,  to  an  amount  not  exceeding  $600, 
in  consideration  whereof  the  parties  of 
the  second  part  agreed  to  ship  to  the  par- 
ties of  the  first  part,  by  atlme  specified,  all 
their  cotton,  pledging  at  least  40  bales. 
This  bond  and  mortgage  has  passed  by 
assignment  to  the  defendant  James  A. 
Brice.  (S)  A  mortgage  of  M.  A.  Bookman 
to  Edward  R.  Arthur  attorney,  bearing 
date  the  6th  January,  1SS4,  to  secure  the 
payment  of  appellant's  bond,  of  even  date, 
in  the  penal  sum  of  $5,000,  conditioned  for 
the  payment  of  $2,500  In  certain  install- 
nients  aud  at  certain  times  therein  speci- 
fied. This  bond  and  mortgage  were  giv- 
en for  money  borrowed  from  Mary  A. 
Holmes,  and,  though  made  payable  to  Ar- 
thur as  her  attomn',  was  really  Intended 
for  her  benefit,  and  was  accoralngly  by 
him  transferred  toher,and  byherasslgnea 
to  the  plaiiitifl  herein. 

As  to  the  first  mortgage,  it  Is  very  clear 
that  the  defense  set  up  cannot  be  sus- 
tained, tor  it  bears  date  prior  to  the  amend- 
ment of  the  law  limiting  the  right  of  a 
married  woman  to  contract.  It  Is  Insist* 
ed,  however,  by  appellant  that,  though 
such  Is  the  fact,  yet,  as  the  bond  was  giv- 
en to  Indemnify  M.  A.  Holmes  against  any 
liability  which  she  might  Incur  as  surety 
for  the  appellant,  and  as  the  notes  upon 
which  M.  A.  Holmes  did  aiterwards  Incur 
liability  for  appellant  wane  executed  after 
the  amendment  ,  of  the  married  woman's 
law,  and  were  not  contracts  such  as  ap- 
pellant then  had  the  power  to  make,  she 
cannot  now  be  made  liable  on  said  bond 
and  mortgage.  Assuming,  for  the  purpos- 
es of  this  Inquiry  only,  that  the  l^al  posi- 
tion upon  which  the  appellant  rests  her 
defense  Is  correct,  the  question  of  fact 
would  still  remain,  whether  the  bond  and 
mortgage  were  executed  for  the  purpose 
of  indemnity  only.  Now.lt  Isquitecertain 
that  no  such  fact  Is  found  by  the  circuit 
Judge,  but,  on  the  contrary,  he  must  have 
found  the  reverse  to  be  the  fact,for  Iieaus- 
tained  this  mortgage;  and,  as  there  was 
quite  sufficient  evidence  to  sustain  such 
finding,  we  certainly  will  not  disturb  It. 
Thetenns  of  the  bond  Ite^f  would  govezy 
far  towards  negativing  the  Idea  that  ft 
was  Intended  for  Indemnity  only;  and 
this,  with  the  other  evidence  on  this  point, 
would  be  sufficient  to  rebut  the  testimony 
on  the  part  of  appellant  tending  to  show 
that  the  bondwasgiven  merely  for  indem- 
nity. 

As  tothesecond  mortg^e  stated  above, 
there  is  more  difflcalty.  The  papers,  on 
tbetrface,  show  that  it  was  given  to  secure 
a  debt  of  the  husband,  ratber  than  a  debt 
of  the  wife;  and,  it  was  Incumbent  on  the 
holder  of  this  mortgage  to  show  affirma- 
tively that  the  debt  which  this  mortgage 
was  given  to  secure  arose  out  ot  a  con- 
tract which  a  married  woman  was  comp^ 
tent  to  make;  and  this,  we  think,  has  not 
been  done.  It  Is  true  that  there  is  some 
testimony  tending  to  show  that  the  sup- 
plies were  furnished  for  the  plantation  ot 
appellant:  bat  there  Is  no  evidence  that 
they  were  furnished  at  her  request,  or  that 
the  plantingoperations  were  carried  on  by 
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her  either  directly  or  through  an  agent. 
The  testimony  or  A.  G.  Bookman  is  that  he 
got  the  money.  $600.  from  Smythe  &  Ad- 
ger,  and  with  It  honght  supplies,  some, 
but  not  all,  of  which  were  used  on  the 

glantatioD  belnnglog  to  bis  wUe.  But 
e  does  not  say  that  he  was  running  the 
plantatlonas  agent  for  hlswtfe.  Theonly 
other  testimony  upon  that  subject  is  that 
of  Flennilven,  to  the  effect  that  "the  goods 
sold  by  witness  to  Bookman  consisted  of 
plantation  goods  and  supplies."  But  he 
does  not  say  whether  they  were  bought 
for  the  use  of  appellant  on  her  plantation, 
or  for  the  Craig  place,  which  Bookman 
speukR  of  cultivating  that  year.  Again, 
there  is  no  evidence  whatever  as  to  what 
portions  of  the  goods  so  purchased  were 
for  the  plantation,  and  what  for  family 
supplies.  As  to  the  agreement  between 
Smythe  &  Adger,  of  the  one  part,  and 
Bookman  and  his  wife,  of  the  other  part, 
whereby  the  former  agreed  to  advance  to 
the  latter  a  sum  not  exceeding  $600.  It  Is 
quite  sufficient  to  say  that  the  testimony 
shows  that  the  advances  were  made  to  A. 
C.  Bookman  Individually,  and  so  charged 
onthebooksofSmythe &Adger;  and  there 
is  no  testimony  tending  to  show  that  aoy 
advances  were  made  to  or  for  the  use  of 
the  appellant.  It  seems  to  us  that  such 
loose  testimony  Is  entirely  InsafBclent  to 
fix  a  liability  on  the  appellant  on  a  bond 
which  upon  Its  face  shows  was  given  for 
a  debt  of  her  husband.  It  is  true  that  the 
circuit  Judge  sustained  this  mortgage, 
also,  but  upon  what  ground  we  are  not 
Informed.  There  is  no  discussion  of  the 
subject  in  his  decree,  and  nothing,  In  fact, 
said  about  lt.exceptsimply  to  put  ltdown 
as  one  of  the  claims  to  be  paid  In  the  or- 
der of  Its  rank.  Even  if  we  should  aasnme 
that  the  circuit  Judge  found,  as  matter  of 
fact,  that  this  debt  was  contracte<l  for 
the  benefit  of  appellant's  separate  estate, 
we  would  be  compelled  to  say  that  such 
finding  IB  so  cleany  against  the  evidence 
that  we  could  not  sustain  It. 

As  to  the  third  mortgage,  now  held  by 
plaintiff  as  assignee  of  M.  A.  Holmes,  we 
agree  with  the  nlrcult  Judge  that  there  Is 
testimony  sufficient  to  show  that  the  de- 
fendant borrowed  the  money  herself,  all 
that  her  husband  having  to  do  with  It  be- 
ing as  agent  for  his  wife,  and  that  one  of 
the  Inducements,  and  probably  the  main 
Inducement,  for  defendant  to  borrow  the 
money,  was  to  free  her  plantation  from 
debt.  If  this  be  so,  then  it  Is  ^^holly  im- 
material to  Inquire  what  disposition  was 
made  of  the  money  after  It  was  borrowed, 
as  there  is  not  the  slightest  evidence  that 
the  lender  knew,  or  even  had  any  reason 
to  suspect,  that  the  money  was  borrowed 
for  the  use  of  the  husband,  and  not  for  the 
wlf^.  On  the  contrary,  the  testimony  Is 
clear  that  a  part  of  the  money  was  ap- 
plied to  a  Judgment  which,  whether  it  was 
In  fact  a  lien  on  defendant's  property,  was 
so  understood  to  be  by  the  lender,  and 
the  balance  was,  by  special  directions, 
sent  to  A.  O.  Bookman  as  attorney  for  ap- 
pellant. This  mortgage  mast,  therefore, 
under  the  principles  established  by  many 
recent  cases,  be  sustained  as  a  valid  claim 
against  appellant.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 


court  be  affirmed  In  all  respects,  except  so 
far  as  it  establishes  the  validity  of  the 
mortgage  to  Smythe  &  Adger,  now  held 
by  James  A.  Brice  as  assignee  in  which  re- 
spect It  la  reversed. 

Simpson,  C.  J.,ancl  ACcGowan,  J.,  concur. 


MoDanibl  v.  Austin  et  al. 
(Supreme  Court  of  South  CaroHna.  AprU7,18B0.) 

MoitT0A.QE8  —  FoaBOLOSITBB  —  RiaHTS  OF  StTRBTT. 

1.  Where  a  mortgage  Is  given  to  Indemnify  the 
mortgagor's  eureties  od  his  note  payable  to  a  third 
person,  and  also  to  Becure  another  noto  executed 
by  the  mortgagor  to  one  of  tbe  sureties,  and  tbe 
other  Burotlos  release  tbeir  interests  in  the  mort- 
gage to  the  one  bolding  the  note  payable  to  him- 
self, tbe  surety  iioldlDg  auoh  note,  menforoiiis  the 
mortgage  to  satls^  bis  own  debt,  may  also  Incuode 
a  foreclosnre  for  the  benefit  of  himself  and  bis  co- 
sureties on  the  otber  note,  tbougb  the  payee  and 
bolder  of  that  note  is  not  made  a  party  to  tbe  ao- 
tion.  Tbe  payee,  tbougb  a  proper  party,  is  not  a 
necessary  one. 

2.  Sureties  on  a  note,  after  the  prinelpal  debtor 
makes  default,  may  euforce  a  mortgage  given  to 
secure  them,  aod  have  cbe  money  ^plied  to  tbe 
payment  of  tlie  note,  though  tiiej  have  not  beeo 
required  to  pay  snytlilnK  on  IL 

Appeal  from  common  pleas  circuit  court 
of  Qreenvllle  county ;  Hudson,  Judge. 

Action  by  James  A.  McDanlel,  executor 
of  W.  A.  McDanlel,  against  J.  Thomas 
Austin  and  others,  to  foreclose  a  mortgage. 
Defendant  Austin  appeals. 

A.  Blythe,  tor  appellants.  Farm  an  A 
FanuaOt  for  reaponaent. 

McOowAH,  J.  It  appears  from  tbe  com- 
plaint that  In  April,  1888,  the  defendant  J. 
Thomas  Austin  made  and  delivered  a  proro- 
iBBory  note  for  $91  to  W.  A.  McDanlel. 
now  deceased,  the  testator  of  the  plalntUf, 
James  A.  McDanlel;  That  afterwards,  vlx., 
on  April  21, 1885,  the  defendant  J.  Thomas 
Austin  made  and  delivered  another  note, 
for  value,  to  C.  M.  Furman,  which  was 
signed  by  himself,  and  also  by  W.  A.  Mc- 
Danlel, W.H.Austin,  and  Hovey&Townca 
of  which  the  following  is  a  copy : 
"$560.  Oreenvnie,  S.  C.  On  the  first  day 
of  December,  1886,  we,  or  either  of  us, 
promise  to  pay  to  CM.  Furman,  for  value 
received,  $550,  with  Interest  from  date  at 
ten  per  cent,  per  annum  until  paid.  Oiven 
this  April  21,  1885.  [Slgnedf  J.  Thomas 
Austin.  W.  A.  McDanibl.  w  H.  Austin 
andHovEY&TowNBB."  That  there  Is  uow 
due  on  said  note  the  sum  of  $346.46,  with 
interest,  etc.  That  on  May  Id,  1886,  In  or- 
der to  secure  the  payment  of  the  first  note, 
for  $91,  and  In  order  to  indemnify  his  co- 
makers of  the  second  note,  for  $650,  set 
out  above,  (which  note  th^  signed  as 
sureties  fornim,)  J.  Thomas  Austin  exe- 
cuted and  delivered  to  tbe  said  W.  A.  Mc- 
Danlel and  his  co-Buretleti  his  deed  of  mort- 
gage, whereby  he  conveyed  to  them,  by 
way  of  mortgage,  a  certain  tract  of  land 
containing  about  650  acres,  which  was 
regularly  recorded,  etc.  That  theco-anre- 
tles  of  pl^ntltf's  t»tator,  above  men- 
tioned, have  released  to  plalntUf,  as  execu- 
tor as  aforesaid,  all  tbcdr  interest  In  said 
mortgage,  etc. ;  whereupon  tAaln  tilt  prays 
that  the  said  tract  of  lana  may  be  aoid 
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under  decree  of  forecloaare,  etc.  The  de- 
fendant J.  Tliomas  Austin,  demurred  to 
the  com  plaint  upon  tbefollowlng{iTound8 : 
"(1)  BecauBeltappearsIrom  thecomplalnt 
that  there  Is  a  detect  ol  parties  to  the  ac- 
tion; C.  M.  Forman,  tbeownorand  holder 
of  the  note  descrltMd  in  paraffraph  4  of 
the  complaint,  being  a  necessary  party. 
(2)  Becaaselt  further  appears  from  said 
complaint  that  there  is  a  further  detect  of 
parties  to  this  action;  W.  H.  Austin  and 
Horey  ft  Townes,  parties  m«itioned  In 
paragraph  4  of  the  complaint  as  conanre- 
ties  with  plaintiK's  testator,  being  neces- 
sary parties  hereto.  (8)  Because  the  com- 
plaint doesnotstate  facts  sufficient  to  con- 
stitute a  cause  of  action  in  favor  of  the 
plaintiff  against  this  defendant. "  The  de- 
mnrrer  was  heard  by  Judge  Hudson,  who 
passed  the  following  order:  "It  Is  ordered 
that  the  demurrer  be  orerrnled.  It  is  far- 
ther ordered  that  the  platntlft  be  required 
to  make  C.  M.  Farman,  the  payee  of  the 
note  mentioned  In  the  complaint,  a  party 
to  this  action,  by  serrlng:  upon  him  a  copy 
of  the  summons  and  complaint. "  J.  T. 
Austin  appeals  upon  the  following 
grounds:  "(1)  Because  his  honor  erred  in 
oTerruUng  the  demurrer,  (a)  In  that  the 
saJd  C.  M.  Fnrman  was  a  necessary  party 
to  tblB  actJon:  ib)in  that  thesald  Hovey 
&  Townes  and  W.  H.  Austin  were  necessary 
parties;  (c1  in  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  In  favor  of  the  plaintiff  against 
thiH  defendant.  (2)  Because,  if  the  aald  C. 
M.  Furman  was  not  a  necessary  party  to 
the  action,  then  the  circuit  Judge  erred  In 
requiring  blm  to  be  made  a  party  defend- 
ant; no  motion  having  been  made  to  that 
effect.** 

As  we  understand  It,  the  mortgage  was 

SIven  to  secure  both  notes,— that  for  f91 
y  J.  Austin  Thomas  alone  to  W.  A.  Mc- 
Daolel  In  bis  life-time,  and  the  $^  note  to 
C.  M.  Farman.  As  to  the  former,  there 
cannot  possibly  be  ttie  least  complaint  as 
to  Irregularity;  for  tbe  executor  ol  W.  A. 
McDantel,  with  whom  alone  the  debt  was 
contracted,  holds  the  mortgage  given  tn 
secure  it.  But  It  Is  said  that  the  mortgage 
also  was.  g^ven  to  secure  the  sureties  on 
tbe  Farman  note,  of  whomW.  A.  McDan- 
lel  was  only  one.  This  is  true;  but  J. 
Thomas  Austin  was  also  the  principal  in 
that  debt,  and  be  executed  the  mortgage 
to  secure  W.  A.  McDanlel  and  the  other 
sureties.  We  cannot  see  why  James  A. 
McDaniel,  executor  of  W.  A.  McDanlel,  de- 
ceased, could  not,  In  enforcing  the  mort- 
f?ag«  to  secure  thef  91  note,  also  Include  a 
foreclosure  for  himself  and  the  other  sure- 
ties on  the  Furman  note,  whether  he,  as 
payee,  was  or  was  not  made  a  party  de- 
fendant. 

As  to  enforcing  the  mort^cage  to  save 
barmless  the  sureties  on  the  Furman  debt 
It  may  possibly  bethat  appellant  takes  the 
viewthat  Itcould  not  beenlorced  until  the 
sureties  had  first  been  required  to  pay  the 
money  on  the  Furman  note;  but  we  think 
it  Is  well  settled  in  this  state  that,  after 
tbe  principal  debtor  makes  d^ault  of  pay- 
ment, tiie  snretiea  may  enforce  payment  of 
a  mortgage  given  toeecurethem,  andhave 
tbe  money  applied  to  the  debt.  See  Hel- 
ams  T.  Abereromble,  16  S.  0.  117,  and 


Beltanev.  Wallace,2  B1ch.Law,80;  Norton 
V.  Reld.  11  S.  C.  598.  The  Judgment  of  this 
court  is  that  the  Jadgmentof  the  circuit 
court  be  affirmed. 

SiMPBOH,  C.  J., and  McIvBB,  J.,  concur. 

Ifclvsn,  J.  I  only  desire  to  add  that, 
while  C.  M.  Furman  was  not  a  necessary 

garty,  still  he  was  a  proper  party ;  and 
ence  I  see  no  error  In  ovemillne  tbe  de- 
murrer for  defect  of  parties,  and  then  m- 
quiring  a  proper  party  to  be  brought  in. 
AasUn  and  Hovey  ft  Townes,  having 
transferred  their  Interests  in  the  mort- 
gage to  plaintiff,  were  not  necessary  par- 
ties. 


GooDJOiN  V.  Yauohh. 

{Supreme  Court  of  South  CaroUna.    April  U| 
1890.) 

COHTRAOTB  OF  HaBBIED  WohbN— LOUTB. 

In  South  Carolina,  a  note  and  mortg^  giv- 
en li^stD&>*rl^  woman  to  prooaremeaDB  to  payoff 
her  nnaband'a  debts,  and  to  supply  Mb  famlur  wlflt 
Qeoesaariea,  are  absolutely  void  where  the  lender 
has  knowledge  of  all  tbe  facta  when  he  makes  the 
loan.^  OwynnT.Owynn,  10  a.  £.  Rep.  291,  followed. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county ;  Hddson.  Judge. 

Vemer  &  Sbelor  and  H.  Y.  Simpson,  for 
appellant.  Bask^  A  Dtal^  for  respond- 
ent. 

Simpson,  C.  J.  Thedefendant,  appellant, 
a  manled  woman,  borrowed  of  the  plain- 
tiff, respondent,  9160,  for  which  she  gave  a 
note,  and  a  mortgage  to  secure  said  note 
on  a  tract  of  land,  her  separate  estate. 
This  money  was  borrowed,  tbegreaterpart 
to  be  utied  to  pay  off  certain  debts  of  her 
husband  to  W.  D.  SalUvan,  McCarley,  and 
G.  W.  Sullivan,  and  thebalanceln  the  pur- 
chase of  supplies  for  the  family,  a  portion 
of  which  had  already  been  advanced  to 
the  said  husband.  The  action  below  was 
brought  to  foreclose  said  mortgage,  and 
for  lodgment  for  any  deficiency  on  said 
note.  As  to  tbe  facts,  the  circuit  Judge 
found  "that  the  defendant  borrowed  of  the 
money  of  the  plaintiff  for  the  express  pur- 
pose of  lifting  a  mortgage  from  her  land 
which  she  had  placed  thereon  as  security 
for  her  husband's  debt,  and  also  to  lift  a 
mortgage  from  a  mule  of  which  she  herself 
was  a  part  ownOT,  and  to  get  supplies  to 
make  a  crop  on  her  farm."  and,  further, 
"that  tfaeplaintlffloanedtbe  money  for  this 
express  purpose,  thedefendanthavingtold 
the  plaintiff  for  what  she  wanted  the 
money.  **  It  appears  from  the  testimony, 
as  already  stated,  that  thedefendant's  hus- 
band contracted  the  debtetoW.D.  Sullivan, 
T.  A.  McCarley,  and  O.  W.  Sullivan;  that 
be  gave  a  mortgage  on  a  mule,  owned  In 
part  by  himself  and  In  pfurt  by  his  wife,  to 
W.  D.HuUivan  and  McCarley;  and  that  his 
wife  had  giren  a  mortgage  on  her  land  to 
secure  the  debt  to  G.  W.  Sullivan,  and  to 
raise  money  to  pay  off  these  debts  of  her 
husband,— and,  to  purchase  some  supplies 

iConoemloff  the  extent  of  the  power  of  flurried 
women  to  contract  nnder  the  varEons  Btatntes,  sea 
(%ambera  v.  Bookman,  (B.  C)  ante,  and  note; 
Jones  v.HtAt,  (ir.H.)  lBAtLilep.914,sndnot«. 
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for  tbe  family,  for  wUch  the  haabaDd  was 
liable,  the  f  160  In  queetton  waa  borrowed 
from  the  plalDtiff;  tbe  plalntifl  taavinfc  full 
knowledfce  of  the  porpoiae  of  defendant  In 
ffettinfc  said  money. 

We  think  this  case  falls  directly  under 
the  principle  laid  down  and  enforced  In  the 
cases  of  Tribble  v.  Poore,  8  S.  E.  Rep.  641 ; 
Gwynn  t.  Gwynn.  lOS.  K.Bep.221;  Gralg 
V.  Smith,  29  S.  C.435,  7  S.  E.  Rep.  610.  It  la 
true  that  It  has  been  held  In  several  cases 
In  this  state  that  a  married  woman  may 
borrow  money,  and  secure  Its  payment  by 
a  valid  mortgage,  although  the  money 
may  be  used  by  orforthebenefltofthehus- 
band,  provided  that  thu  lender  has  no 
knowledge  of  such  intended  use.  Tbe  cases 
cited,  however,  above,  make  a  marked 
distinction  between  such  cases  and  cases 
where  the lenderis Informed  of  thelntended 
use,  or  has  knowledge  thereof,  holding  ua- 
equivocally,  In  such  latter  cases,  that  the 
note,  mortgage,  or  whatever  obligation 
may  be  given  In  such  case,  Is  abnolutely 
void.  Inasmuch,  ther^ore,  as  the  plalntifl 
here  hadful)  knowledge  that  she  was  lend- 
ing tbe  money  in  question  to  del«'adant 
to  pay  off  her  husband's  debts,  and  to  fur- 
nish him  with  the  means  of  supplying  his 
family  with  necessaries,  there  can  be  no 
question  that  the  Judgment  below  must  be 
reversed  under  the  authority  of  the  ciwes 
supra.  Itisthejudgmentotthlseoorttiiat 
theliidgment  of  the  circuit  court  be  re- 
versed. 

McIvER,  J,,  concurs. 

McOowAN,  J.  I  concur  ontheautboxity 
of  cases  recently  decided. 


0*NBAI.  v.  OABWCaABL. 

iSupreme  Court     Qecrgla.  March  1,  1890.) 
Vbndor  and  Vbitdbb— AonoH  for  Pbiob. 

In  an  action  to  foreclose  a  pnroh&se-moDey 
mortgage,  where  a  general  Judgment  im  not  toaght 
against  tbe  veodee,  a  plea  which  aUeges  that  (ma 
of  the  deeds  in  the  vendor's  ohBin  of  title  was  a 
forgery,  but  which  does  not  allege  tiiat  the  vendor 
warranted  the  land,  or  that  there  was  any  fraud 
in  the  transactioD,  or  that  any  part  of  the  purchase 
money  had  been  paid,  ta  properly  stricken  out. 

Error  from  superiorcourt,  Decatur  coun- 
ty ;  FoET,  Judge. 
0. 6.  &Hr7^,  for  plaintiff  In  error.  Town- 

■  send  &  Harrell,  tor  defendant  in  error. 

Simmons,  J.  Carmichael  sold  to  O'Neal 
u  lot  of  land,  and  took  his  note  therefor, 
and  a  mortgage  to  secure  the  note.  O'Neal 
failed  to  pay  the  note,  and  Carmichael 
sought  to  foreclose  tbe  mortgage.  0*Neal 
filed  several  pleas,  which  are  set  out  In  tbe 
official  report.  On  demurrer  the  pleas 
were  stricken.  O'Neal  excepted,  and 
brought  the  case  here. 

There  was  no  error  in  striking  tbe  pleas. 
They  preseutno  issue  of  lawor  factwhich. 
If  tried,  would  be  sufficient  to  prevent  tbe 
foreclosure  of  the  mortgage.  The  plea 
mainly  relied  on  here  is  as  follows ;  "  One 
of  the  deeds  inCarmicbaers  title  to  the  d^ 
fendant,  the  mortgage  being  given  for  pur. 
chase  money  of  the  land  mortgaged,  ap- 
peared upon  its  face  to  be  a  forgery,  the 
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signatures  to  it  purporting  to  be  made  by 
the  wife  and  heirs  at  law  of  J.  G.  S.  Ham, 
being  all  in  tbe  same  handwritlnsi  And 
the  deed  fails  to  recite  the  nunes  <ri  tiie 
h^rs  or  the  name  of  said  wife.*'  The  plea 
does  not  allege  that  Garmicha^  warrant* 
ed  the  land  to  O'Neal,  or  that  there  -was 
fraud  in  tbe  transaction,  or  that  any  por- 
tion of  tbe  purchase  money  bad  been  paid. 
Carmichael  does  not  seek  a  general  Judg- 
ment against  O'Neal,  but  seeks  merely  to 
condemn  the  land  for  the  purchase  money 
therecrf;  and  this  he  is  certainly  entitled  to 
do.  And  we  cannot  see  how  O  Neal  would 
beinjured  by  allowing  himtoforedoae  and 
sell.  It  is  only  the  land  that  the  Judgment 
of  foreclosure  will  affect.  In  the  case  of 
Byrd  v.  Turpin,^  Ga.  695,  this  court  said: 
"Surely  land,  whether  the  title  is  good  or 
bad.  ought  to  be  subject  to  Its  own  pur- 
chase money.  If  the  land  Is  Byrd's  by  bis 
purchase  from  the  guardian,  he  onsht  to 
pay  for  it;  and  U  it  Is  not  his,  but  b^ongs 
to  some  one  else,  as  he  allies,  there  being, 
as  he  avers,  a  better  title  than  his  own 
outstanding,  he  will  not  be  inlured  by  the 
foreclosure  of  tbe  mortgage,  and  the  sale 
of  theland  to  satisfy  It.  How  will  it  hurt 
him  to  soil  some  other  person's  land?" 

There  la  nothing  In  the  otlur  pleas  wor- 
thy ot  notice,  and  the  Judgmentli  afflrmed. 


OaoBOU  B.  ft  F.  R.  Go.  r.  Bat. 

Same  v.  Donohds. 
(Si^MVme  Court  tif  Qeorgia.  FeU  M,  189QL) 

EuuoAD  Owpunss— UsB  ov  SfaaaiB  Ltuagii 

— iHjmonoir. 

1.  A  statntory  license  to  oocupy  the  ■troeU  of 
a  dty  with  a  line  of  steam-railway,  which  Is  ooo- 
dltiooal  upon  paying,  before  prooeediDR  with  the 
oonstructfon,  oamages  to  the  owners  of  pn^ertj 
injured  thereby,  contemplates  such  paym«tt  aa  a 
condition  precedent;  ana  the  company  may  be  en- 
joined from  violating  the  condiUon.  That  tbe 
statute  provides  that  either  party  may  proceed  to 
have  the  damages  assessed  will  not  make  it  iDoom- 
bent  upon  the  proper^  owner  to  take  rtepa  for 
that  purpose^  rather  than  resort  to  the  remedy  of 
injunction.  Certainly  not,  where  the  facts  of  the 
case  render  It  more  appropriate  for  the  company  to 
take  the  initiative. 

2.  A  harmless  though  useless  restraint  by  a 
temporary  injunction  la  a  mere  ideal  bozdaa,  iaA 
therefore  resort  to  this  oonrt  before  the  final  bear^ 
log  of  tbe  case  to  throw  it  oft  la  needlesa.  la  n 
far  aa  the  question  of  cost  is  Invidved,  that  wiU 
bear  delay  until  such  bearing. 

(SyUativ*  by  tfM  Court) 

Error  from  superiorcourt,  Bibb  eonntj; 
Clark,  Judge. 

These  were  bills  filed  by  Ray  and  byDon- 
ohue  fur  injunctions  to  restrain  the  Geoi^ 
gia  Southern  &  Florida  Railroad  Company 
from  laying  its  tracks  In  the  city  ot  Ma- 
con. The  court  granted  a  temporaty  in- 
junction, aud  defendant  brings  error. 

Queny  A  Hall,  lor  plalntlll  In  error.  F. 
J.  M.  Dklj,  for  d^oidant  In  error, 

Bleckley,  C.  J.  These  two  cases  mm 
argued  together. 

1.  Without  license  from  tbe  ksUattiire. 
therallway  company  could  not  lawtolly 
use  any  of  the  streets  of  Macon  as  a  loca- 
tion tor  its  line  to  be  operated  by  steam. 
Daly  v.  Raihroad  Co.,  80  Ga.  799. 7  E. 
Rep>  140.  The  statutory  Hoeoss  vbldi  it 
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obtained  by  way  of  amendment  to  Its 
charter  (Acta  1^.  p.  189)  wae  coadiUonal, 
thos:  "Provided  tbat,  should  the  eald 
railroad  company,  in  construction  of  their 
Bald  road  thruuf^h  the  streets  of  said  cities 
and  towns,  damage  the  property  or  any 
person  in  so  constructing  said  railroad,  it 
shall,  before  proceedlogr  with  the  aald  con- 
Btructton,  pay  to  the  owner  of  said  prop- 
erty the  amount  of  said  damage;  and,  In 
case  the  said  railroad  company  and  the 
owner  of  said  property  fall  to  aarree  on  the 
amount  of  said  damages,  then  eltJier  of 
said  parties  shall  have  power  to  bare  the 
Hnme  ascei-talned  In  the  method  prorlded 
In  the  charter  of  said  railroad  company  tor 
condemning  property  for  the  rlffht  of  way 
of  said  railroad  company, "  etc.  Plainly, 
It  wae  the  Intention  of  thelegfslatnre  that 
the  condition  ehonld  be  performed,  even  to 
the  extent  of  paying  the  damages,  before 
the  right  of  occupation  sfaonld  l^e  enjoyed. 
The  provision  allowing  either  party  to 
more  for  the  assessment  of  the  damages 
would  not  dispense  with  this  part  of  the 
condition.  No  matter  which  party  might. 
more,  the  damage  would  have  to  be  as- 
sessed. If  not  agreed  upon,  and  paid  before 
occupation.  The  non-compliance  with 
this  condition  would  leave  the  company 
without  any  right  whatever  to  locate  and 
operateltd  railroad  in  theetreet.  Itfollowa 
tbat  the  power  conferred  by  the  statute 
upon  the  cltlsen,  as  well  as  the  company, 
to  move  flnt,  haa  nothing  to  do  wlu  the 
real  question.  All  the  bmeflt  theeompany 
can  claim  from  this  Is  that  moving  by  the 
opposite  party  will  dispense  with  any 
movement  by  itself.  The  essential  matter 
is  to  pay ;  and,  unless  the  other  party  will 
fix  the  amount  by  agreement,  or  proceed 
to  bave  It  fixed  otherwise,  the  company 
most,  of  necessity,  move  first.  The  com^ 

Eanj  is  the  appropriate  party  to  take  the 
ilClatSve;  lorft  knows,  andean  point  out. 
what  part  of  the  street  Is  to  be  occupied, 
and  bow  mnch  of  It  Is  to  be  appropriat- 
ed. It  maybe  that  If  thelinehad  been  defi- 
nitely located  upon  the  street,  and  time 
jflven  then  for  the  other  party  tu  move,  the 
rlg^t  and  duty  of  moving  might  be  Impor- 
tant. Parham  v.  Justices,  9  Ga.  841;  Mills, 
Em.  Dom.  §  89. 

2.  As  to  their  being  no  use  forthe  Injunc- 
tion, because  the  company  has  no  present 
Intention  of  using  the  street  In  question, 
tha.t  certainly  would  have  Justified  the 
Jadge  In  denying  the  Injunction;  but,  as 
he  f£i*anted  it  to  operate  only  so  long  as 
the  damages.  If  any,  wera  unpaid,  the  In- 
Janctlon  will  be  hannless.  If  the  company 
should  continue  to  entertain  its  present 
intention,  and  should  abide  by  the  same 
In  its  action  or  conduct.  We  do  not  feel 
It  a-bsolutetylncumbent  upon  us  to  reverse 
the  ^rant  of  a  harmless,  tboueh  useless, 
Injunction.  To  be  restrained  from  doing 
what  one  has  no  Intention  to  do  may  be- 
come Inconvenient,  it  the  intention  should 
change;  but  ontil  It  does  change  there  Is 
DO  pr^ndlee,  except,  perhaps,  as  to  the 
matter  of  cost,  and  that,  we  think,  may 
be  left  to  abide  the  result  ol  the  cose  on 
final  trial.  The  question  of  cost,  merely, 
Is  not  one  npon  which  thegrant  or  refusal 
of  a  temporary  injunction  ought  to  be 
broaght  to  this  court,  since  the  losing  par- 
T.llflAiu>.4— 28 


ty,  by  acquiescing  In  the  Interiocutory  de- 
cision, will  part  with  no  right  of  contest- 
ing liability  forcosts  when  It  comes  to  the 
final  trial.  The  Judge  did  not  abuse  bis 
discretion  Id  granting  the  temporary  In- 
junction, restricted  as  It  was  in  the  ele- 
ment of  time.   Judgment  affirmed. 


Thompson  v.  Boyce. 
iSupnme  Court  qf  Georgia.  March  1, 1880.) 
Vsnxn  AKD  Vbrdbb— AonoN  won  Pdbohass 

In  an  action  forthe  purchase  money  of  land, 
defendant's  plea  asked  aresclssloDof  the  oontract, 
and  allemd  that  the  vendor  represented  a  pwt  <n 
the  land  to  be  "good  hammo^  land,**  and  that 
the  vendee,  by  the  artifloe  of  the  vendor,  was  pre- 
vented from  ejcamlolnff  that  portion  becaose  the 
approach  thereto  was  wet,  ana  she  did  not  have  on 
proper  shoes,  and  that,  therefore,  she  relied  on  the 
vendor's  statements,  which  were  false.  Held, 
that  it  was  error  to  strike  ont  the  plea,  as  the  fact* 
alleged,  though  they  might  notanthorize  resda^OB 
of  the  contract  as  a  whole,  would  anthorin  an 
abatement  as  to  that  part  ox  the  land  whkb  the 
vendee  ms  not  abla  to  aaomine. 

Error  from  superior  court,  Decaturconn- 
ty;  FoHT,  Judge. 

O.  O.  0arler,O.A.Xa8BelJ,&aAJ.  D.  TD^ 
bert,  tor  ptaintltr  In  error.  DobmMboo  4 
Hawea,  tord^endant  in  error. 

BuNDFOBD,  J.  We  think  the  court  be- 
low erred  in  striklngttae  plea  offered  by  the 
plaintW  in  error  to  the  foreclosure  (rf  tiw 
mortgage  in  this  ease.  While  the  tacts 
therein  set  up  may  not  have  authorized  a 
cancellation  of  the  contract  between  these 
parties,  and  a  Betting  aside  of  the  same, 
yet  we  think  they  did,  or  probably  would, 
have  authorixed,  as  the  Jury  may  have 
found  the  facts  to  be,  an  abatraient  or  de- 
fense to  the  notes  which  were  sued  In  this 
case,  by  the  defendant  in  error,  to  fore- 
close the  mortgage  given  as  security  for 
the  same.  We  are  of  the  opinion  that  the 
allegations  in  the  plea  set  up  as  a  defense 
to  the  foreclosure.  If  they  are  trae,  would 
prevent  a  recovery  of  bo  much  of  the  land 
as  was  embraced  in  thetract  lying  beyond 
the  branch.  In  the  case  of  Tlndall  t.  Har- 
klnson.  19  Qa.  448,  this  court  decided  that 
*  a  contract  for  the  sale  of  land  will  not  be 
Titiated  by  a  mere  false  assertion  of  the 
vendor  as  to  the  quality  and  value  there- 
of, where  the  buyer  has  full  opportunity  of 
forming  a  correct  judgment,  and  Is  not 
prevented  by  the  artdflce  of  the  seller  from 
making  the  necessary  examination,— espe- 
cially where  the  rescission  is  not  applied  for 
within  a  reasonable  time  after  Uie  injury 
la  discovered. "  The  plea  In  this  case  dis- 
tinctly asserted  that  the  defendant  In  er- 
ror represented  the  land  lying  beyond  the 
branch  to  be  good  hammock  land,  and 
that  the  60  acres  embraced  In  the  track 
were  worth  more  than  f 600,  and  he  had 
been  offered  that  sum  tor  the  same ;  uid 
that  the  plalntitr  In  error  was,  by  the  arti- 
fice or  contrivance  of  the  defendant  In  ei^ 
ror,  prevented  from  examining  the  land, 
by  reason  of  the  tact  that  the  branch  was 
wet,  and  she  did  not  have  the  proper 
shoes  to  go  through  the  same,  and  that, 
therefore,  Bhe  relied  wholly  and  exclusive, 
lyupon  the  statements  of  the  defaDdantin 
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error,  which  BtAtemrats  were  false.  We 
think  the  principle  recosnised  in  the  case 
cited  lf»  correct,  and  are  willing  to  adhere 
to  the  eame.  In  the  case  ol  Allen  v.  Gib- 
son, 63  Ga.  600.  this  court  held:  "That  a 
■defendant  paid  too  macb  fur  laud  is  no 
•d^nse  to  notes  given  for  the  purchase 
anonoy,  where  he  had  opportunity  of  ex- 
:ainlDatlon,even  thoneh  he  acted  upon  the 
Tepreeentations  of  the  plaintiff  and  anoth- 
*er, "  To  the  same  effect,  wee  Collier  v.  Hark- 
aiesB,  26  6a.  862.  See.  also,  Stone  v.  Muore, 
75  Ga.  665;  Fuller  r.  Buice,  80  Ga.  395,  6  8. 
E.  Rep.  17.  We  think  the  principle  to  be 
Adduced  from  these  declsionB  of  tills  court 
is  that  where  one  purchases  land  from  an- 
other, and  has  an  opportunity  to  examine 
it,  the  contract  will  not  be  rescinded  or 
-«et  aside  unless  there  has  been  some  fraud 
■or  artifice  practiced  by  the  vendor  to  pre- 
vent such  examination.  But  we  think, 
4;aking  the  plea  In  thtscase  to  be  true,  that 
t>oth  artifice  and  fraud  were  practiced  by 
the  defendant  in  error;  and,  while  It  may 
sot  be  BufOcient  to  aathoilse  a  resdssion 
■of  the  whole,  contract,  it  may  be  sufficient 
to  aatJiorise  aa  abatement  of  the  pur- 
chase money  as  to  that  portion  of  the  land 
which  the  plaintiff  in  error  was  not  ena- 
bled to  examine.  Judgment  reversed. 


TwiTTT  et  al.  V.  Boweb. 

•(Supreme  Court  of  Georgia.  Hsroh  81, 1800.) 
AonoK  ON  JmtQicBin'— EmoT  or  Appbal. 
On  appeal  from  a  juttioe's  jaaement,  the 
.iadaa  ot  the  saperior  court  entwea  Judgment 
.asalnst  defendants  in  tbetr  abeenoa,  wfthont  the 

interreDtloD  of  a  Jury.  Afterwards  the  judgment 
'  of  the  superior  court  was  declared  toIo,  and  the 
■appeal  was  reinstated,  uid  then  dismissed  on  plain- 
•■tuPs  motisa.  Held,  that  the  appeal  would  be  coa- 
^idered  as  ItsTiaf  been  pending  from  the  time  it 
-was  flj«t  entered  until  It  was  dismissed,  and,  under 
<3ad»6a.-S  8628,  providloK  tbat  the  efteot  of  an  ap- 
gwal'ta  to  suspeod  the  judgment,  the  justice's  judg- 
onent  was  notdormant  toongh  more  tbao  tbe  time 
VMreaorlhed  by  Code  Oa.  S  880,  bad  eUpsed. 

Error  from  superiorcourt,  Mitchell  conn- 
:  FoBT,  Judge. 

The  oflaelal  report  r^erred  to  In  the  opin- 
ion Is  as  follows:  On  July  6, 1887,  there 
<was  issued  from  a  magistrate's  court  of 
rthe  1,17S  district,  G.  M.,  ol  Mitchell  county, 
■An  «xecutloR  la  favor  of  B.  B.  Bower 
■  agflanst  A.  H.Cox,  J.  W.  E.  Jones,  Willis 
Fio^d^W.  W.  Twitty.and  W.  A.  Strother. 
'  Thta  esecntlon  recited  a  Judgment  in  the 
jna^trate's  conrt  on  March  27, 1876,  and 
lartner  recited  that  an  appeal  was  taken 
Jn  the  case  by  defendants  on  April  1,  1876, 
which  was  dismissed  at  the  March  term, 
1887,  of  Mitchell  superior  court,  to  which 
court  the  appeal  had  been  taken.  On  Au- 
X^et  10, 1887.  tbe  execution  was  levied  on 
property  of  Twitty.  Twltty  made  affi- 
^lavlt  that  the  ff.  f».  issued  and  was  pro- 
ceeding against  him.  and  tbat  be  was  ad- 
"vlsed  and  believed  that  the  Judgment  from 
which  it  issued  was  rendered  against  blm 
Illegally,  and  tbat  the  fl.  f».  was  issued  Il- 
legally and  is  proceeding  against  him  ille- 
gally, upon  tbe  following  grounds:  "(1) 
Tbe  Judgment  was  rendered  March  37, 1876, 
and  no  a.  fa.  was  Issued  tbereon  nntll  July 
A,  1887,  more  than  seven  years  after  the 
crenderlng  of  the  Judgment;  and  ttie  Judg- 


ment is  barred  by  the  statute  of  limita- 
tions, (Code  Oa.  §  2914,)  and  Is  dormant, 
and  said  i3.  ft.  illegal.  Nor  was  any  ap- 
peal pending  during  the  time  which  would 
prevent  the  bar  of  the  statute  of  limita- 
tions. (2)  Because  the  summons  Issued  in 
the  case  was  not  definitely  dated,  being 

dated  day  of  6th,  1876,  and  did  not 

definitely  designate  the  day  on  which  said 
case  was  to  be  tried,  so  as  to  give  defend- 
ant proper  notice  of  the  day  of  trial,  hav- 
ing required  defendants  to  appear  on  the 
27th  day  of  March,  without  stating  tbe 
year;  and  deponent  did  not  appearand 
plead  in  tbe  suit,  nor  assent  to  tbe  Jadg- 
ment,  nor  did  be  anttaorise  any  one  to  ap- 
pear and  plead  for  him,  or  to  consent  w 
the  Judgment  tor  him.  And  deponent  has 
good  and  sufficient  defense  to  said  suit,  to- 
wlt,  the  plea  of  non  est  filctum;  and  there- 
fore the  judgment  is  void, and  tbe  6.  A.  Is- 
sued from  it  void. "  The  case  made  by  the 
Illegality  was  submitted  to  the  presiding 
Judige  without  a  jury.  Plaintiff  moved  to 
dlamiss  tbe  Illegality  because  the  grorrads 
were  not  sworn  to  positively.  The  court 
held  tbat  the  affidavit  was  Insufficient  aa 
to  all  tbegrounds  except  tfaeflrst.  Defend- 
ant asked  leave  to  amend  the  affidavit  so 
as  to  have  tbe  tacts  of  tbe  second  ground 
sworn  to  positively.  This  tbe  conrt  re- 
fused to  allow,  and  dismissed  tbe  ill^al- 
Ity  except  as  to  the  first  ground.  It  was 
agreed  by  both  parties  tbat  after  the  Judg- 
ment on  which  the  i9.  At.  is  based,  was  ren- 
dered an  appeal  was  taken  from  It  to  tbe 
superior  court,  and  upon  this  appeal  a 
Judgment  was  rendered  against  defend- 
ants without  the  intervention  of  a  Jury; 
that  this  last-mentluned  judgment  was 
therefore  void,  the  defendants  not  appear- 
ing to  defend;  tbat  a  ff.  fa.  was  issued  on 
tbe  void  Judgment,  an  ill^allty  filed  thwe- 
to,  and  tbatjodgmoit  and  £.  A.  held  by 
the  superior  court  void;  tiiatat  tbe  time 
tbat  Judgmmt  and  S.  fa.  were  held  void 
tbe  case,  on  motion  uf  plaintiff,  was  rein- 
stated on  appeal,  and  on  motion  of  plain- 
tiff tbe  appeal  was  dismissed;  that  It  was 
more  than  seven  years  from  tbe  time  tbe 
void  judgment  was  rendered  In  the  snp^ 
rior  conrt  to  tbe  time  the  Jodgmmt  and  it. 
fa.  were  held  to  be  void  and  the  case  rein- 
stated; and  that  no  d.  fa.  was  issued  on 
the  Justice's  court  Judgmentnntil  after  the 
dismissal  of  the  appeal,  when  the  O.  fa- 
levied  in  this  case  was  Issued.  The  court 
rendered  Judgment  in  favor  of  plaintlfl  In 
Jf.  >b.,  to  which  judgment,  as  well  as  to 
tbedecislon  striking  tbe  grounds  of  Ulegal- 
ity,  as  above  mentioned,  and  rd using  to 
allow  the  amendment,  Twltty  excepted. 

Speace  Jt  Twittj-,  for  plalnttOs  In  enor. 
laa&e  A .  Baab,  for  dtrfendant  In  error. 

SiHuoNs,  J.  1.  Under  the  facts  set  out 
In  the  official  report  of  this  case,  the  trial 
Judge  did  not  err  In  holding  that  tbe  Judg- 
ment rendered  In  the  justice's  court  In  187S 
was  not  dormant.  It  will  be  seen  from 
tbe  facts  reported  that,afterthe  Judgmrait 
was  rendered  against  Twltty  and  tbe  oth- 
er defendants,  they  appefUed  from  tbat 
judgment  to  the  superior  conrt.  Tbe 
fect  of  tbe  appeal  was  to  suspoid  the  Judg- 
ment In  theJustlce'scourtuQtU  the  appeal 
to  tbe  superior  court  bad  been  flnally  dla- 
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poud  tit.  Code,  S  8SS8.  It  appears  from 
tbe  record  that  after  tbe  appeal  was  en- 
tered In  the  BQpertor  coart  the  Jnd^  there- 
of, in  the  absence  of  the  api>ellantB,  ren- 
dered a  Judgment  affainet  them  without 
tbe  Intervention  of  a  Jury.  From  this 
Judgment  an  execntiton  was  Issued  and 
levied,  and  an  affidavit  of  lilegrality  wae 
filed  thereto  which  was  returned  to  the 
the  soperior  court,  and  snatained  by  the 

}odge  tberetd.  the  fudse  holding  that  the 
ormer  Judgment  of  the  superior  court  on 
the  appeal,  entered  by  the  Judge  thereof 
wfthont  the  intervention  of  a  Jury,  was  11- 
l^al  and  void ;  and  the  Judgment  was  set 
aside  and  the  appeal  case  reinstated.  On 
motion  of  Bower,  the  appellee,  the  appeal 
was  then  dismissed.  We  think  this  was  a 
legal  ^teet  of  the  rnling  of  tbe  Judge  set- 
ting aside  tbe  former  Jndgment  on  appeal, 
and  it  was  the  same  as  If  tbe  appeal  had 
never  been  tried,  and  bad  been  pending  In 
the  superior  court  from  tbe  tlmeitwaa 
first  entered  up  to  thattdme;  and  It  was 
properly  reinstated.  Beall  v.  Sinquefleld, 
73  Qa.  48.  That  being  so,  tbe  jstatate  of 
limitations  did  not  run  in  favor  of  Twitty, 
the  plaintiff  In  error,  against  the  Judgment 
In  the  Justice's  court;  but,  as  we  baveb^ 
fore  remarked ,  tbe  appeal  suspended  that 
Judgment,  and  did  not  vacate  it.  An  exe> 
«utlon  could  not  have  been  issued  upon 
the  Judgment  In  the  justice's  court  as  long 
as  the  appeal  was  pending  in  tbe  superior 
court,  whether  Twittr  was  one  of  the 
plaintlDB  or  -not.  AUlBon  v.  CbafBn,  8 
-Ga.  830.   See,  also,  Code.     8620,  8627. 

2.  There  was  no  error  In  soBtatnlng  the 
demurrer  to  tbe  second  ground  of  tbe  affl- 
•davlt.  The  reasons  alleged  therein  fur  the 
iUegalit?  were  insufflclent  In  law.  He  does 
notsay  whether  the  copy  summons  served 
upon  him  was  defective,  or  whether  tbe 
-or^^al  Bommons  was  d^eetive.  When 
themnnmons commanded  hlmtoappearat 
the  JnaUce'e  court  on  the  27th  of  March,  of 
course  it  meant  March  of  that  year,  unless 
It  was  served  on  him  after  March  of  that 
year;  and  there  is  no  sJlegation  that  It 
was  so  served.  At  any  rate,  we  think  he 
recognieod  tbe  Talldity  of  the  summons 
and  the  Judgment  by  entering  an  appeal 
from  tbe  Judgment  to  tbe  eupmor  eoart. 
Judgment  affinned. 


Kent  v.  State. 
(SuprmM  Court  of  Oeorf/ia.  Feb.  24,  1890.) 
BnaeuBT— Btidbnoi. 
The  nooemry  hreaMn?  reqaislte  Id  stata- 
tory  barglary  is  aocompUshed  when  a  person  who 
hMM  no  business  in  a  factory  elfeota  an  entronoe  hy 
taming  tbe  door-lcnob,  Uwreby  withdrawitig  tbe 
bolt  used  in  tbe  day-time  to  keep  the  door  closed; 
tbe  same  being  done  early  in  the  morning,  a^r 
the  door  was  tinlooked,  but  before  It  had  come  Into 
ceneral  nse  for  tbe  day  by  the  pnbllt^  or  even  by 
the  employes  of  tbe  estabUsbment 
(jSyllolnM  by  Ac  Court.) 

Brror  Iroiii  superior  court,  Moseivee 
-county;  Sierra,  Judge. 

Tbte  was  an  Indictment  lor  burglary. 
Therewue  averdlctof  guilty,  and theconrt 
•overruled  dffendant's  motion  for  a  new 
4rial.  wbereapon  he  brings  error. 

Tbomton  A  VamvroOt  fur  plaintin  in  er- 


ror. A.  A.  CIsimiD,  Sol.  Gen.tand  W,  A. 
Little,  tor  the  State. 

Bleckley,  C.  J.  The  case  makes  but 
one  legal  question,  and  that  Is  whether  the 
breaking  wa^  such  as  to  coustltute  tbe 
element  of  breaking  in  the  offense  of  bur^ 
glary.  We  think  it  was.  The  door  was 
locked  in  tbe  night-time,  but  only  bolted 
In  the  day-tiime.  It  was  bolted  in  this  in- 
stance. The  lastenlng  was  sneb  as  was 
usual  at  that  hour.  The  hour,  being  be- 
tween 4  and  5  o'clock  in  the  morning,  waa 
so  early  as  to  afford  no  invitation  to  tbe 
general  public  to  enter.  There  was  no 
consent  by  tbe  owner  to  an  entry  at  such 
an  hour  by  the  public,  or  by  any  persons 
except  those  who,  by  reason  of  b^ig  em* 
ployee,  or  for  some  other  reason,  had  busl- 
neas  in  the  factory.  The  employes  had  not 
yet  arrived,  nor  had  tbe  day^s  business 
begun.  Tbe  door  was  not  open  even  to 
the  honest  public;  and  certainly  it  was 
closed  as  against  visitors  who  came  to 
commit  crime,  and  for  no  other  purpose. 
We  think  a  bolt  ought  to  be  considered 
as  something  relied  on  as  a  security  against 
intrasloo,  according  to  State  v.  Boon,  IS 
Ired.  344,  and  that  tbe  turning  of  a  bolt 
should  be  considered  as  a  breaking,  by 
violating  the  security  designed  to  exclude* 
according  to  State  v.Newbegin,26  Me.600, 
where  a  thief  enters  at  such  an  hour  for 
tbe  sole  purpose  of  committing  a  larceny. 
Bad  tbe  accused  madeanentxy  onsome 
other  haslness,  nnd  while  In  the  house  bad 
committed  a  larceny,  the  offense  would 
not  have  been  burglary,  but  only  larceny 
from  the  bouse.  But  an  entry,  by  turning 
a  bolt,  not  made  for  the  purpose  of  lawful 
business,  nor  within  buplness  hours,  Is  an 
entry  by  breaking.  That  the  opening  of 
a  door  secured  by  a  bolt  only  will  constl- 
tute  breaking,  see  2  East,  P.  C.  487;  Bosc 
Crim.  Et.847;  Blsh.St.  Cr.  S  S12;  2  Whart. 
Crlm.  Law,  S  1683.  The  Indictment  was 
founded  on  section  4886  of  the  Code,  which 
declares  that  "burglary  is  the  breaking 
and  entering  Into  the  dwelliDg,  mansion, 
or  store-house,  or  other  place  of  business 
of  another.,  where  valuable  goods,  wares, 
produce,  or  any  other  article  of  value,  are 
contained  or  stored,  with  Intent  to  com- 
mlt  a  felony  or  larceny. "  There  was  no 
error  In  overruling  the  motion  tor  a  new 
tzial.  Judgment  affirmed. 


Baker  t.  Tilluan. 
(Supreme  Court  qf  Qeorgia,  Feb.  84, 18Q0i) 
AsauHPfliT— Etidbxcs— yoMsun. 
The  contract  being  an  undertaking'  to  pay  a 
definite  amount  of  money  on  a  certain  named  day, 
provided  that  by  that  time  a  Bpecifled  mortgage  Is 
taken  up  and  canceled,  and  tbe  declaration  alleg- 
ing a  performance  of  this  condition,  a  failure  to 
prove  Us  performanoe  before  the  commenoement 
of  the  action  entitles  the  defendant  to  a  noosnit. 
The  condition  being  preoedont  to  the  right  of  ac- 
tion, Its  perfbtmance  pending  toe  anlt  wlu  not  auf- 
flce. 

{SuHabxu  bi/  the  Court) 

Error  from  city  court  of  Columbus;  Ih- 
GBAHAM,  Judge. 

J.  F.  I'ou,  for  plalnldtt  In  error.  Pea- 
bodyt  Brannon  A  Hateher,  for  def aidant 

In  error.  ^  . 
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Blbcbxit,  C.  J.  From  the  plaintiff's  evi- 
dence, toother  with  the  admission  made 
by  his  coansel,  It  appeared  that  t\ie  mort- 
gaRereferred  toln  thecondltional contract 
sued  upon  was  outstandinff  when  the  ac- 
tion was  brouKht,  and  was  not  paid  oO, 
or  taken  np  and  canceled,  until  the  day  on 
which  the  ease  was  tried.  The  condition 
on  which  the  mataiity  of  the  contract  de- 
pended was  not,  as  In  the  case  of  Qrlswold 
r.  Scott,  13  Ga.  210,  suspended  apon  an 
act  to  be  duneby  the  debtor,  but  npon  one 
to  be  done  by  the  creditor.  This  rendered 
the  act  a  condition  precedent,  and  the  dec- 
laration so  treats  It ;  for  It  alleges  that 
the  mortgage  "has  been  taken  up  and 
paid,  and  Is  no  longer  a  Uen  on  said  land. " 
whether  an  action  could  have  been 
brought  for  a  part  of  the  debt  evidenced 
bytbe  contract,  without  alleging  perform- 
ance of  the  condition,  need  not  be  con- 
sidered. No  such  action  was  brought. 
Performance  of  the  condition  was  alleged, 
and  the  proof  was  that  It  was  not  per- 
formed. When  the  suit  was  brought  the 
defendant  was  not  Indefault.  He  had  not 
violated  bis  promise  to  pay,  becaose  be 
had  not  promised  to  pay  at  the  time  stip- 
ulated, except  upon  condition  that  the 
mortg^e  Hen  should  be  removed  by  that 
time.  Why  should  a  debtor  who  Is  In  no 
default  be  subjected  to  suit? .  Why  should 
he  be  required  to  incur  the  expense  of  de- 
fending an  action  brought  before  tbecanse 
of  action  declared  npon  had  arisen?  That 
a  cause  of  action  accrues  pending  the  salt 
will  not  entitle  the  plaintlfr  to  recover. 
Wadley  v.  Jones,  65  Oa.  820.  Here  the  plain- 
tiff not  only  failed  to  sustain  a  material 
part  of  his  declaration  by  proof,  but 
showed  affirmatively  that  his  declaration 
was  untrue.  The  plea  of  the  general  issue 
was  all  that  was  essential  to  resist  the 
case  made.  Indeed,  bad  no  plea  at  all  been 
filed,  the  motion  for  a  nonsuit  should 
have  been  granted.  The  court  erred  In 
not  granting  it,  and  we  direct  that  a  Judg- 
ment ol  nonsuit  be  entered.  Judgment 
iweiMd. 

TovLKtB  0t  «/.  BszirsoH. 
(Supreme  Court  <if  Georgia.  Itooh  1, 1800.) 
AFFBAi^H^Tma  hot  AfpabsXt  ox  ths  Record. 

Error  cannot  be  pzedloated  on  the  alleged 
mlinff  of  the  trial  court  in  strildnff  oat  a  plea  at- 
taobed  to  the  motion  for  a  new  trial,  where  no  plea 
la  attached  to  the  motion  aa  sot  oat  in  the  record, 
which  does  not  disclose  any  orctor  striking  out  a 
plea. 

Error  from  superiorcoart^Decaturcoun- 
ty ;  Fort,  Judge. 

D.  A.  RuaaeU  and  M.  CN^htor  plaintiffs 
in  error.  DojuUbod  A  Hawes,  for  defend- 
ant in  error. 

SiHHONs,  J.  Brtnson  sued  the  defend- 
ants on  an  account,  and  recovered  a  Judg- 
ment. The  ddendants  moved  for  a  new 
trial  on  the  general  grounds  that  the  ver- 
diet  was  contrary  to  law  andtheevldence, 
and  on  thefoUowlng  special  ground:  "(4) 
Becaose  the  court  erred  In  striking  the  de- 
fendants' plea,  a  copy  of  which  Is  hereto 
attached,  marked  'Exhibit  A,'  which  mov- 
ants  pray  may  be  taken  as  and  made  a 
part  of  this  motion  for  a  new  triat "  The 


SPOBTBB,ToL.  11.  (K.a 

court  overruled  the  motion,  and  tbedefeod- 
ants  excepted. 

1.  We  think  the  evidence  authorised  the 
verdict.  The  Jury  believed  Brinson  in  prel- 
erence  to  the  defendants,  as  thf^  had  the 
right  to  do,  and  his  evidence  was  anfllcieiit 
to  warrant  the  finding. 

2.  Thefoortbgroand  complalnsthat  the 
court  struck  a  eortain  plea,  which  plea  Is 
said  to  be  attached  to  the  motion.  In  the 
record  sent  here,  then  Is  no  plea  attached 
to  the  motion ;  and,  upon  a  caf^ul  exam- 
ination of  the  record,  we  havebeen  unable 
to  find  an  order  of  the  trial  Judge  striking 
any  plea  of  the  defendants.  As  far  aa  the 
record  discloses,  no  plea  was  stricken.  As 
we  are  unable  to  say  whether  any  plea  was 
stricken  or  not,  and,  If  so,  what  that  ^ea 
contained,  we  cannot  notice  this  ground. 
Judgment  affirmed. 


Hakbibon  v.  Harbuoh  at  «l. 

(Supreme  Oeurt  of  Nnrfh.  OttroMia.  April  ML 

18W.) 

Bals  ov  Lass  bt  Bxsootok— Iotamts— Batw- 

\,  On  motion  to  set  aside  an  order  aothorir 
inr  an  administrator  to  sell  real  estate,  and  s»- 
nni  the  prooeedlnes  thereunder,  it  npeand  that 
no  gnaralaa  ad  mem  was  appmnted  for  the  In- 
fant defendants,  nor  were  thev  represented  In  any 
way;  that  no  aervloe  was  made  on  any  of  the  de- 
fendants except  one,  as  to  whom  servloe  was  made 
Iff  pablioation:  and  that  the  sale  was  made  and 
confirmed  wlthoat  notloe  to  defendants.  BtMt, 
that  the  sale  was  veld  under  Code  N.  a  $  14S8, 
whIOh  provides  that  "no  order  to  aall  real  eststte 
ahall  be  nanted  tlU  the  helra  or  devisees  of  the 
deoedent  nave  been  madapartteatothe  prooeedlng 
by  servloe  of  summons."  Following  Feny  v. 
Adams,  B  S.  EL  Rep.  729. 

2.  Code  K.C.  1 887,  providing  that  Judgments  la 
all  oivU  actions  and  special  proceedings  pending  oa 
March  14, 1879,  or  theretofore  determined,  whar» 
In  any  or  all  of  the  defendants  were  Intaata  on 
whom  no  *  personal  serrioe  "  of  summons  was  mada^ 
shall  be  valid,  has  no  application  to  a  Judgment  re- 
covered in  a  prooeedlng  id  which  there  waa  no  serT> 
ice  upon  the  infant,  or  any  other  persra  In  his 
behalf.   Following  Ferry  t.  Adams,  8  B.  E.  Bap. 

m 

&  The  f  aot  that  Infant  def  endaata  had  notioe 
of  a  pcDooedlng  to  a^  testate's  land  by  means  of 
a  peutlon  for  dower  filed  by  their  mother,  and 
made  no  motion  to  set  the  sale  aside  for  several 
years,  Is  not  a  ratification  of  the  sale,  when  th^ 
nave  taken  do  benefit  under  the  prooeedlnga. 

Appeal  from  superior  court,  QranviUe 
county ;  J.  F.  Graves,  Judge. 

Code  N.C.  §  887,  provides  that  In  aU  civil 
actions  and  special  proceedings  pending 
on  March  14, 1S79,  or  theretofore  deter< 
mined,  in  any  of  the  courts,  wherein  any 
or  all  of  the  defendants  were  Infanta  oa 
whom  there  was  no  "personal  service'*  of 
summons,  the  proceedings  and  Judgments 
shall  be  valid. 

A,  W.  Grab&m,  B.  W.  WlDatoitt  and  B,  C 
Smith,  for  appellants.  J.B.  BaebeloraaA 
John  Devereax,  Jr^,  for  appellee. 

Shepherd,  J.  The  eo^ecutor,  George 
Harrison,  was  removed  wlthoat  notice^ 
and  ti.  A.  Paschal  appointed  admlnlBtr»- 
tor  with  the  will  annexed.  This  admlnia- 
trator.  In  October,  187D,  filed  a  petition 
against  Nancy  E.  Harrison,  the  widow  of 
the  testator,  and  the  othw  defnndaiits, 
his  devisees,  to  aeU  certaliinal  eatate  lor 
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ameta.  No  aervXee  o!  any  kind  wa>  made 
upon  any  of  tbe  defraiclantB  eoccept  George 
Harrison,  as  to  whom  there  was  eervice 
by  pabUcatlon.  No  gaardiau  ad  litem 
was  appointed  forthelnfaDt  defendants, 
nor  were  they  in  any  way  represented. 
On  the  Sd  of  December,  1870.  an  order  was 
made  directing  a  saleupon  30  days'  notice. 
Tbe  administrator  sold  tbe  land  on  the 
&tb  ol  December,  and  the  sale  was  con- 
firmed on  tbe  19th  the  said  month.  The 
land  brought  only  one-third  of  Its  ralne. 
The  defendants  had  no  notice  ol  tbe  time 
and  place  of  tbe  sale,  nor  of  the  order  of 
cunfirmatlon. 

The  simple  recital  of  these  facts  shows 
such  an  utter  disregard  ot  the  rights  of 
property,  and  of  the  fundamental  prlncl- 
plea  ol  law  by  which  these  rights  are.  pro- 
tected, that  it  is  difficult  to  realize  that 
such  proceedings  could  have  been  had  In  a 
court  Invented  with  such  important  Juris- 
diction. As  the  Interest  of  the  widow 
ceased  at  her  death,  in  1887,  this  motion 
to  set  aside  the  order  ol  sale,  and  the  pro- 
ceedings thereunder,  is  made  by  all  ol  the 
remiUnlnff  defmdants  except  Oeoi^e  Harri- 
son. We  cannot  hesitate  to  affirm  tbe 
Jud^rment  of  his  honor  declaring  the  pro* 
eeedinss  void.  However  anxious  this 
court  has  been  to  uphold  Irr^nlar  orders 
and  decrees  In  favor  ot  innocent  purchas- 
ers, we  can  find  no  decisions  which  au- 
tborlseJndldalaancUon  to  any  proceeding 
in  which  there  bas  been  no  service  of  pro- 
cess of  any  kind  upon  the  parties  Interest- 
ed. Such  prooeedings,  under  the  bill  of 
rigbts,  as  well  as  upon  every  conceivable 
principle  of  natural  iuatice,  must  be  de- 
clared utterly  void,  and  of  no  effect.  Code, 
S  1438.  provides  that  no  order  of  sale,  in 
such  cases,  shall  be  granted  until  the  heirs 
or  devisees  ot  tbe  deceased  have  been 
modepartiesbyservlceof summons.  "This 
provision  embraces  infants  as  well  as 
adult  persons.  Hence  this  court  has  re- 
peatedly and  uniformly  held  that  such  pro- 
ceedings, decrees,  and  lodgments  are  void, 
and  of  no  effect,  as  against  the  heirs  not 
in  some  sufficient  way  made  a  party  to 
tbe  same,  whether  infant  or  adult.  Stan- 
eiU  V.  Gay,  92  N.  C.  462,  and  the  cases  there 
dted."  Ferry  v.  Adams,  98  N.  a  167,  8 
S.  G.  Rep.  729. 

It  la  contended,  however,  that  the  omis- 
sion of  service  as  to  the  infant  defendants 
is  cored  by  section  387  ot  the  Code.  It  has 
b«en  heldtfaatthls  provision  is  inoperative 
unless  the  Infant  has  been  represented  by 
a  ^ardlan  nd  litem  or  owEt  friend,  as  the 
case  may  be.  In  Perry  v.  Adams,  supra, 
it  is  said  that  "  the  curative  statute  is  to 
cure  the  Judgment  and  the  proceeding 
when  such  personal  service  was  omitted, 
bat  it  does  not  embrace  cases  where  no 
service  was  made  upon  the  infant,  or  any 
other  person  In  his  beha]r,.aB  the  statute 
requires  to  be  done."  Again,  in  Stancill 
V.  Gay,  snpra,  the  court  said  that  "the 
l^slature  did  not  Intend  that  a  Judgment 
against  an  infant  in  an  action  or  special 
ivoceeding  wherein  he  was  not  made  a 
party  defendant,  but  treated  as  a  defend- 
ant, should  be  rendered  effectual  against 
bim.  A  statntewith  suchapurposewould 
contravene  fundamental  ri^ht,  and  shuck 
the  moral  sense  of  Just  men."  These  au- 


thorltlflB,  tt,  indeed,  any  were  nocowniy, 
abundantiy  sustain  tb*  raXtag  ol  tbe  eout 

below. 

It  Is  further  Insisted  that  defendants 
have  in  some  way  ratified  the  said  order 
of  sale.  There  Is  much  diversity  of  opin- 
ion as  to  whether  void  sales  of  this  char^ 
acter  may  be  ratified.  Mr.  Freeman,  In 
his  monograph  on  Void  Judicial  Sales,  67, 
(3d  Ed.  $60,)  says  that"  these  sales  maybe 
ratified  either  directly  or  by  a  course  of  con* 
duct  which  eetops  the  party  from  denying 
their  validity.  Thus,  If  the  defendant  In  ex  ■ 
ecutlon,  alter  a  void  sale  of  bis  property  has 
been  made, claims  and  receives  the  surplus 
proceeds  of  the  sale  with  a  full  knowledge 
of  bis  rights,  bis  act  must  thereafter  be 
treated  as  an  Irrevocable  confirmation  ot 
the  sale. "  Granting  this  to  be  true,  and 
patting  it  on  the  mere  logical  ground  ol 
estoppel,  we  can  find  nothing  here  which 
debars  the  defendants  from  having  the 
proceedings  declared  void.  The  defend- 
ants have  never  taken  any  benefit  under 
them;  and  the  mere  fact  that  their  pen- 
dency  was  recited  in  the  petition  fordoww 
filed  by  their  mother  cannot  have  that 
effect,  exen  it  it  clearly  appeared  that  sucb 
petition  was  ever  served  upon  them,  or 
otherwise  brought  to  their  knowledge. 
Something  more  than  bare  notice  is  neces- 
sary  to  estop  one  from  setting  aside  a 
void  proceeding.  Nether  can  a  delay  in 
making  this  motion  preclude  them.  La> 
kins  V.  Bullard,  88  N.  C.  86,  and  the  eases 
cited. 

Whatever  eqnlty  the  purchasers  may 
have  by  way  of  substitution  to  the  claims 
of  the  creditors,  to  the  extent  of  the  par^ 
chase  money,  must  be  asserted  when  the 
defradants  seek  to  recover  tbe  property. 

Affirmed. 

Statb  v.  Pritchett. 
(Supreme  Court  (ff  Norfh  Carolina.  April  91, 

1890.) 

MusDBB— InaARiTT      A  Dbtinsi— BvmSHOB— 

INSTRUOTIONS— ImpaHBLIMO  JvKT. 

1.  Code  N.  C.  I  direotlns  Jndges  to  oom- 
mit  insane  persons  charged  with  crime  to  insane 
asTlnma,  makes  no  provisions  as  to  bowpersons  so 
oobunitted  are  to  be  discharged  when  restored  to 
BUdtr.  Defendant,  when  flnfe  brought  to  trld, 
was  found  by  a  jury  to  be  aaoe.  At  tbe  next  tens, 
be  was  found  to  be  Insane,  and  was  committed  to 
the  asvlum  "by  tbe  court  to  be  treated  tiatU  his  mind 
should  be  restored  so  that  he  could  plead,  when  the 
autborities  of  tbe  asylum  were  directed  to  aotUjr 
theconrt.thatbemlg'QtbereturQedfortrlal.  After 
remaining  several  months,  he  escaped,  but  was  re- 
captured, and  brought  directly  to  trial  .Held,  that 
it  was  not  neoeftsary  that  the  asylom  authc«4^ea 
should  oertil^  that  be  bad  recovered  bis  sanity  be> 
fore  be  could  be  brought  to  trlaL 

2.  Tbe  superintendent  of  an  inavie  asylum  In 
which  defendant  had  been  a  patient  was  properbr 
allowed  to  testify  In  behalf  of  the  ststo  sa  to  hu 
mental  condition  during  tbe  time  he  was  in  tb» 
asylum,  to  show  wbetber  be  bad  been  iBsaoe,  and, 
if  so,  whether  be  bad  reoovered. 

3.  Defendant  was  asked  on  oroBS-wamlnaUon 
"what  be  played  off  crazy  for;"  referenoe  betas 
bad  to  the  fact  that,  when  the  case  stood  for  trial 
at  a  former  term,  he  either  was,  or  professed  tobe, 
insane.  Beld  competent,  as,  if  be  bad  admittad 
that  he  feigned  Insanity,  It  would  have  discredited 
bis  teslimony,  and  touded,  with  the  oUwr  evidenos, 
to  prove  bis  guilt. 

4.  In  a  murder  case,  evidence  of  what  was  said 
and  done  at  tbe  coroner'a  Inqneat  lii  reapeotto  the 


Digitized  by 


868 


SOUTHEASTERN  REPORTER,  Yoi»  11. 


<N.a 


ownenhlp,  ealltwr,  etc,  of  two  ptstolt,  one  of 
which  WBS  said  to  taftre  been  defendBBt*B,  Is  io- 

oomp«teDt.  If  the  facts  of  ownership,  eto.,  were 
relev&at,  they  shoold  have  been  proved,  without 
reference  to  Uie  evidence  before  the  coronar. 

5.  The  state  was  properly  allowed  to  show  the 
conditioQ  of  the  pletol  with  which  the  kiUloff  was 
done  on  the  morniniit  after  the  homicide. 

e.  Code  N.  C.  S  418,  requires  the  court,  Ic 
obai^ng  the  jury,  to  "state  In  a  plain  and  correct 
manner  the  evidenoe  given  in  the  case,  and  declare 
and  explain  the  law  arising  thereon. "  Defendant 
did  not  reaueet  the  court  so  to  charge,  nor  was 
there  any  objection  or  exceptdon  to  the  charge  for 
failure  to  comply  with  the  statute.  Held,  that  er- 
ror oould  not  be  predicated  of  the  failure  of  the 
court  to  go  fully  into  the  evidence,  as  It  was  plain 
Md  BlmpTe,  and  the  Jury's  attention  was  directed 
to  the  material  evidence  In  tebsU  of  defendant, 
and  tbey  were  Instraetod  that,  If  It  was  true^  he 
was  notguiltjy. 

7.  JSrror  in  overruling  defendant's  challenge 
for  cause  to  a  person  offerea  as  a  juror  Is  not  ground 
for  exception,  where  the  jury  waa  obtained  before 
his  right  of  peremptory  cDallenge  was  exhausted. 
Following  State  v.  Hensley,  M  N.  a  USL 

Appeal  from  superior  court,  Qranvllle 
coantj ;  Akmfisld,  Judge. 

N.  T.  Galley^  for  appellant.  ThB  Attor- 
ney General,  tor  the  State. 

Mebhimon,  C.  J.  In  eelectlns  the  Jnry  In 
this  case  the  prisoner  challeii^d  a  person 
tendered  as  a  Jnror  for  canse  aeslKned. 
The  objection  was  not  sustained  by  the 
court,  and  the  prisoner  excepted.  It  tt_p- 
pears  that  a  Jury  was  obtained  before  the 
prisoner  had  exhausted  his  rig^ht  to  chal- 
lenice  peremptorily.  It  Is  settled  thateuch 
exception  cannot  •  be  sustained.  State  t. 
Henflley,  94  N.  C.  1021,  and  caflefl  there 
cited. 

The  evidence  rejected  on  the  trial,  re- 
ferred toln  and  embraced  by  the  exceptions 
numbered,  respectively, 2,  8,  4,6,7,  was  not 
competent.  It  referred  to  what  was  said 
and  done,  after  the  homicide,  on  the  oc- 
casion of  the  inquest  held  by  the  coroner 
In  respect  to  two  pistols,  one  aald  to  bare 
been  that  of  the  prisoner,  and  the  other 
that  of  a  second  party.  If  the  facts  Intend- 
ed to  be  proven  in  respect  to  the  owner- 
ship of  these  pistols,  their  caliber,  etc., 
could  be  pertinent  and  competent  at  all, 
evidence  to  prove  them  should  have  been 
produced  on  the  trial,  without  reference 
to  the  evidence  In  respect  to  them  at  the 
coroner's  inqueBt.  Moreover,  the  prison- 
er could  not  9e  allowed  to  show  after  the 
homicide,  and  after  he  was  arrested,  that 
he  **  sent  and  got  his  pistol.  **  and  that  of 
another  party,  to  be  examined,  with  a 
view  to  his  exculpation.  This  is  so  be- 
cause he  could  not  be  allowed  to  have  op- 
portunity to  provide  evidence  In  his  own 
behalf.  BeBldefl,theev1dence,lf  It  had  been 
properly  offered,  was  not  of  Itself  relevant. 
It  might  have  tended,  very  vaguely,  re- 
motely, and  Indirectly,  to  show  that  an- 
other person  killed  the  deceased.  In  pos- 
sible cases  the  prisoner  might  show  that  a 
person  other  than  himself  slew  the  de- 
ceased; but  in  such  cases  "the  proof  must 
be  direct  to  the  tact,  and  cannot  come  from 
admissions  or  conduct  seemingly  In  recog- 
nition of  It,  or  facts  that  simply  give  riwe 
to  vague  conjeetnre.  State  v.  Gee,  93  N. 
C.  7W. 

The  prisoner  was  examined  on  tbe  trial 
as  a  witness  In  his  own  behklf,  and  on  the 


cross-examination  the  solicitor  lor  tte 
state  asked  him  **  what  he  played  off  craiy 
for,"  having  retermce  to  tbe  fact  tbKt  be, 
at  a  former  term  of  the  court,  proffessod  to 
be  or  waa  Insane  at  the  time  tbe  action 
stood  for  trial.  The  prisoner  objecting, 
the  court  allowed  the  question  to  be  put. 
We  think  it  was  pertinent  and  competent. 
If  the  prisoner  had  answered,  substantial- 
ly, that  hedid  feign  insanity,  such  answer 
would  hare  gone  to  his*  discredit,  and 
tended,  In  connection  with  otherertdenee. 
to  prore  gallt.  It  wonld  hare  shovni  a 
disposition  and  astrong  purpose  to  evade 
Justice. 

The  objection  to  allowing  the  witness 
for  the  state  to  teetlfy  as  to  the  condition 
of  the  pistol  with  which  the  prisoner  killed 
the  deceased,  the  next  morning  after  the 
homicide,  was  not  well  founded.  The  In- 
quiry proposed,  though  rather  general, 
was  such  as  wonld  probably  elicit  evi- 
dence pertinent  and  competent.  The  evi- 
dence called  tor  might  have  identified  the 
pistol,  and  shown  that  it  had  recently  been 
discharged.  The  evidence  given  tended  to 
Identify  it ;  and  otherwise,  so  far  as  we 
can  see.  It  was  not  of  much,  if  any.  Impor- 
tance. 

Likewise,  the  objection  to  allowing  the 
examination  of  the  superintendent  of  the 
insane  asylum,  as  a  witness  for  the  state, 
in  respect  to  the  mental  condition  ol  the 
prisoner  while  he  wae  In  the  asylum  as  a 
patient,  cannot  be  sustained.  It  weis  per* 
tinent  and  properto  ascertain  whether  the 
prisoner  waa  insane  or  otberwlse  at  the 
time  be  was  committed  to  the  asylnm  nn- 
der  the  order  of  the  court,  and  whether.  If 
he  was  Insane,  as  the  Jury  had  found  him 
to  be,  he  had  recovered  his  sanity  aufO- 
clently  to  be  tried  for  the  offense  charged 
against  him.  The  evidence  elicited  was 
Important.  I  tended  to  show  that  it  was 
questionable  whether  the  prisoner  waa  In- 
sane, as  the  court  Buppoaed  be  waa,  and 
that,  if  he  waa,  he  had  recovered  hlaaanlty, 
and  might  properly  be  put  upon  hln  trial. 

When  the  prisonerwasflrst  brought  Into 
court,  and  required  to  plead  to  the  Indict- 
ment, bis  counsel  su^ested  that  he  waa 
Insane,  and  incapable  of  pleading.  There- 
upon  the  court  submitted  to  a  Jury  a  prop- 
er tsane  as  to  hla  sanity,  and  It  found  that 
he  was  aane.  The  action  n^aa  eontlnned. 
At  the  next  term  ot  the  court  the  prison- 
er's counsel  again  auggrated  that  he  was 
then  Insane,  and  could  not  plead.  Ther^ 
upon  a  second  jury  found  that  he  was  In- 
sane, and  the  court  made  Its  order  direct- 
ing that  the  prisoner  "be  confined  in  the 
lunatic  asylum  at  Ooldsborongh,  in  aatd 
state,  for  treatment  by  the  antiiotltfes 
thereof,  until  hla  mind  may  ba  restored  w> 
that  he  may  be  competent  to  plead  to  tiM 
Indictment  against  him  In  this  behalf, 
upon  the  happening  of  which  event  the  ao- 
thorities  of  said  asylum  are  hereby  ordered 
to  notify  the  clerk  of  the  superior  court  for 
the  county  of  Granville  to  the  end  that 
he  may  be  returned  to  aald  county  for 
tri^."  In  pursuance  of  this  ordertheprts- 
oner  was  committed  to  the  asylum,  and, 
having  remained  there  several  months,  tm- 
cajted  therefrom.  While  he  so  escaped,  ha 
was  retaken,  pleaded  to  the  Indictment, 
"  Not  guilty, "  waa  put 
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conrleted.  From  tlielndfnncnt  of  death  he 
appealed  to  thlB  court.  Here  his  rouDBel 
InfHSted  that  be  could  not  be  required  to 
plead  and  be  put  upon  hie  trtal  until  the 

E roper  antborltles  of  the  Insane  aaylum 
ad  duly  cvrtlfled  that  he  had  recovered  his 
eanlty,  etc.  This  contention  la  not  well 
founded.  The  law  does  not  Intend  or  al- 
low that  a  person  of  eufflclrat  age  to  com- 
mit a  criminal  offrase,  and  aane  at  the 
time  he  commits  such  otfeuBe,  shall  be- 
cause of  subsequent  Insanity  go  unpun- 
iHhed,  If  afterwards  he  recover  his  sanity. 
Temporary  insanity  does  not  destroy  or 
abridge  bis  duty,  obligations,  and  amena- 
blllly  to  society  and  government,  except 
while  he  Is  so  affected.  His  sanity  re- 
stored, he  Is  amenable  forcrlmlnal  offenses 
committed  when  he  was  sane,  on  the  same 
footing  as  other  persons,  and  for  the  like 
reasons.  The  statute  (Code.  §  2256)  allow- 
ing and  requiring  judges  of  the  superior 
courts  to  commit  Insane  persons  charged 
with  criminal  offenses,  In  the  cases  speci- 
fied, to  the  proper  Insane  asylum,  does  not 
Imply  or  Intend  that  such  persons  so  com- 
mitted Shan  remain  there  after  they  are 
cured,  or  restored  to  sanlt/.  It  does  not 
BO  provide  in  terms  or  by  Implication,  nor 
does  It  provide  that  the  authorities  of  such 
asylums  shall  dischai^e  such  persons  as  In 
cases  where  Insane  persons  not  charged 
with  crime  may  be  discharged.  In  the  ab- 
sence of  such  express  authority  conferred. 
It  iB  not  to  be  presumed  or  merely  Implied 
that  the  l^Blatnre  Intended  that  such 
persons,  restored  to  sanity,  shall  be  dis- 
charged and  turned  loose  upon  the  public. 
Nor  does  the  statute  confer  upon  the  con- 
stituted authorities  of  an  asylum,  or  any 
of  Its  particular  officers,  HUthority  to  as- 
certain and  determine  when  an  Insane  per- 
non  chfld^eed  with  crime,  and  committed  to 
the  nqrlnm,  shall  be  sent  to  the  court  to 
be  tried  for  the  oltense  charged  against 
lilra.  Such  insane  person  Is  committed  to 
the  Insane  asylum  by  the  proper  judge,  to 
be  there  kept  securely,  treated  for  bis  dis- 
ease or  dleeases,  physical  as  well  as  men- 
tal, cured.  If  practicable,  and  when  be  Is 
cured  the  supertn  ten  dent  of  the  asylum,  or 
some  antbority  thereof  designated  for  the 
parpose,  ehould  notify  the  clerk  of  the 
county  having  Jurisdiction  of  the  offender 
that  he  Is  restored  to  sanity,  to  the  end  that 
the  court,  through  Its  officers,  may  take 
proper  steps  to  bring  the  party  to  trial, 
or  discharge  him  according  to  law,  except 
that  when  a  party  has  been  acquitted  of 
an  offense  charged  against  him  because  of 
insanity  at  the  time  he  committed  the  al- 
leged otfeoae,  and  waa  committed  to  the 
asylum,  be  may  he  discharged  by  the  au< 
thortlleB  of  the  asylum  as  In  cases  of  In- 
sanepersons notchargedwlthcrime.  This 
iB  no  becausv  the  person  so  acquitted  of 
crime  Is  not  to  be  held  to  answer  further.' 
The  court  does  not  lose  its  jurisdiction  of 
a  person  charged  criminally  before  It  by 
reason  of  his  insanity  and  the  order  com- 
mittittghlm  to  the  asylum.  Helsaeiit  there 
Blmply  for  the  purpose  already  indicated. 
The  court  may  make  Inquiry  from  time  to 
timeastohl8mentalcondltIon,and  to  that 
end  bring  him  before  It.  Whllelt  ought  and 
will,  ordinarily,  pay  great  respect  and  def- 
erenee  to  the  judgment  and  opinions  of  the 


anthortlieB  of  tiie  asylam  as  to  Uie  patlen  t'm 
mental  condition,  it  may  exercise  Its  an- 
tbority by  proper  Inquiry,  and  determine- 
that  the  party  Is  or  Is  not  sufficiently  re- 
stored to  sanity  to  be  required  to  plead 
and  be  put  on  his  trial.  It  may  cause  the 
party  In  the  asylum  to  be  brought  before- 
it  by  bHbeaa  corpus,  or  In  some  cases,  no> 
doubt,  by  appropriate  order;  and  whea 
the  party  has  escaped  from  the  asylum,  be 
may  be  arrested  upon  euplaa,  or  in  any 
way  allowed  by  law,  and  taken  b^ore  the- 
court,  or  It  insane,  be  may  at  once  be  r»- 
tumedto  the  asylum.  Thecourt'sautbor' 
Ity  is  paramount;  and  hence,  whenever 
the  party  charged  Is  brought  b^ore  It- 
without  regard  to  whether  he  escape 
from  the  asylum  or  not,  it  may  make- 
proper  Inquiry  as  to  his  mental  condition^ 
and,  if  It  be  found  that  he  Is  restored 
to  sanity,  require  him  to  plead,  and  be 
put  upon  his  trial,  or,  ir  It  be  found  that 
he  Is  still  Insane,  recommit  him  to  the  asy- 
lum. Nor  Is  it  necessary,  where,  mani- 
festly, the  party  Is  restored  to  sanity,  to 
make  formal  Inquiry  as  to  his  mental  con- 
dition; but  the  court  should  be  cautious 
in  this  respect,  and  fully  satisfied  that  the 
party  Is  sane.  It  Is  the  province  of  the 
court  to  determine  the  sanity  or  Insanity 
of  the  person  charged  with  crime.  It  will 
be  observed  that  the  statutory  provision 
(Code,  S  2255,)  conferring  authority  upon 
judges  to  commit  Insane  persons  changed 
criminally  to  insane  asylums  is  exceptlun- 
a1,  and  there  Is  no  express  statntory  pro> 
vision  prescribing  how  such  persons  ei>m- 
mitted  are  to  be  discharged  when  restored 
to  sanity.  It  Is  hence  necessary  to  resort 
to  reasonable  Interpretation  ofthestatute, 
and  the  application  of  general  principles 
of  law.  This  we  have  endeavored  to  do 
In  this  case.  The  prisoner  appeared  to  be 
sane.  There  was  evidence  to  prove  hl» 
sanity;  and,  Indeed,  It  was  not  suggested 
that  be  was  not  sane  when  he  pleaded  not 
guilty,  and  was  put  upon  his  trial. 

The  court  was  not  requested,  on  the 
trial, to^state  In  a  plain  and  correct  man- 
ner the  evidence  given  In  the  case,  and  de- 
clare and  explain  the  law  arising  thereon" 
(Code,  S  418)  to  the  jury;  nor  waa  there 
any  objection  or  exception  in  the  court  be- 
low on  that  account.  In  this  court  the 
counsel  tor  the  prisoner.  In  his  earnest  ar- 
gument. Insisted  that  the  court  was  bound, 
without  special  request,  to  so  state  the 
evidence  and  the  law  to  the  Jury;  and  be 
relied  upon  State  v.  Boyle,  104  N.  C.  800, 
10  S.  E.  Rep.  696.  In  the  latter  case  the 
court  was  expressly  requested  to  so  state 
the  evidence  and  the  law,  and  that  he  did 
not  was  awlgned  as  error.  In  this  case 
the  evidence  was  not  at  all  epmpllcated  or 
peculiar  In  its  application  and  bearing 
It  was  simple,  and  easily  understood.  The 
court  directed  the  attention  of  the  Jury  to 
It,  not  as  fully  as  It  should  have  done,  but 
as  to  the  prisoner.  It  expressly  directed 
tbelr  attention  to  the  material  evidence  in 
his  behalf,  and  to  the  view  of  it  most  fa- 
vorable to  him,  and  told  them  that,  if  it 
was  true,  he  was  not  guilty,  and  th^ 
should  so  find.  So  he  had  no  just  ground 
of  complaint  In  such  respect.  He  could 
rely  tor  his  acquittal  only  upon  his  own 
evidence.  The  evidence  astdnst  him  was 
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plain,  direct,  abuDdant,  and  strong.  If  it 
was  true,  as  the  jury  found  it  to  be,  the 
prisoner  Blew  the  deceased,  an  unonendlng 
man,  witliout  tbe  slightest  provocation. 
The  superintendent  of  the  asylum  said  in 
hta  examination  that  he  pomeaaed  "eceen- 
tiicities  and  peGullarlttea,''bDtthese  eonld 
not  excuse  his  great  crime.  Indeed,  the 
defense  ol  insanity  was  not  at  all  rcdled 
upon.  Judgment  affirmed. 


Btatjb  t.  Baebb. 

(Suprema  Court  of  North  CaroHna.  AprU 
1890.) 

CaisnNAi.  Law— AMBNDinirr-^tmoMBirT. 

1.  Though  a  criminal  ooart  has  power,  under 
Code  y.  C.  (008,  to  amend  a  warrant  in  an  action 
cognisable  before  a  jostice  of  the  peace  after  ver- 
dict, it  Bbould  only  be  done  where  the  evidence 
was  Bufflcient  to  prove  the  offense  ai  if  properly 
and  safBcienCly  charged  in  the  first  place. 

3.  A  motion  to  set  aside  a  judgment  as  nnsnp- 
portad  by  the  evidence  having  been  made  and  de- 
nied, it  must  be  held  on  appeal  that  there  was  not 
sufflclent  evidence,  where  the  settled  case  does  not 
show  tt,  or  contain  a  statement  by  the  ooart  that 
there  was  other  evldenoe. 

Appeal  from  criminal  court,  Mecklen- 
bnrgh  county;  Meakbs,  Judge. 
W.  B.  Dowd  and  H.  W.  Harris,  for  ap- 

gellant.  The  Attorney  GeaerAl,  tor  the 
tate. 

Meuriuon,  G.  J.  The  warrant  charged 
"that  W.  B.  Baker  did,  on  the  Slat  July 
and  the  lat  day  of  August,  1889,  with  force 
and  arms,  at  and  in  the  county  aforesaid, 
refuse  to  work  the  public  road,  after  being 
legally  warned  by  said  P.  P.  McClelland, 
supervisor,  against  the  peace  and  dignity 
of  the  state."  Upon  convtotion  in  the 
court  of  the  Justice  of  the  peace,  the  de- 
fendant appealed  to  the  criminal  court. 
In  the  latter  court,  he  pleaded  not  guilty. 
On  the  trial  the  jury  rendered  a  verdict  of 
guilty.  Thereupon  the  defendant  moved 
m  arrest  of  Judgment*  assigning  asgrunnds 
of  bis  motion  that  the  warrant  was  fa- 
tally defective  In  several  respects  specifled. 
Thereupon  the  solicitor  for  the  state 
moved  to  amend  the  waiTant.  The  court 
allowed  this  motion;  the  defendant  ob- 
jecting, and  assigning  as  grounds  of  his 
objection:  "(1)  Because  there  was  no  evi- 
dence in  the  case  tu  show  that  the  defend- 
ant was  notified  to  work  any  particular 
road,  either  by  name  or  any  ptuticalar 
description;  (2)  that  the  defendant  was 
duly  assigned  and  liable  to  work  on  any 
particular  road ;  (S)  that  the  defendant  was 
between  eighteen  and  forty-five  years  of 
age,  and  a  resident  of  Crab  Orchard  town- 
ship. "  The  court  gave  Judgment  ag^nst 
the  (lefendaAt;  and  he,  having  excepted, 
appealed  to  this  court. 

Obviously,  the  charge  In  the  warrant 
was  Insufficient;  It  indicated  in  terms  m- 
tiraly  too  general  and  indefinite  the  partic- 
ular offense  intended  to  be  charged,  and 
tailed  to  specify,  as  it  should  bare  done, 
Its  constituent  elements.  But,  clearly, 
the  court  had  authority  to  allow  the 
amendment  even  after  verdict.  The  of- 
fense was  a  petty  misdemeanor,  and  cog- 
nisable in  tlie  court  of  ajustlceof  thepeace. 
The  statute  (Code,  S  d08)  confers  upon  the 


superior  and  criminal  courts  very  large 
powers  of  amendmentinsuchcases.  State 
V.  Smith.  98  N.  C.  747,  4  S.  £.  Rep.  G17; 
State  T.  Crouk,  91  N.  C.  BS9;  State  r. 
Smith,  108  N.C.  410,  9  S.  E.  Sep.  300;  Stat* 
V.  Sykes,  104  N.  C.  604, 10  8.  £.  Rep.  101. 
Bac,  wboi  the  court  allows  such  cunoid- 
ments  after  verdict,  it  should  do  so  can- 
tioDSIy,  and  be  sure  that  the  evidence 
produced  on  the  trial  went  to  prove  the 
offense  In  every  material  aspect  of  it.  as  if 
it  had  been  completely  chai^red  In  the  war- 
rant. There  should  be  evidence  to  prove 
the  ottense  as  if  properly  aud  snfflcieiitiy 
charged  atthe  tlmeof  the  trial.  Althoosh 
it  is  petty,  It  should  be  fully  proven,  in 
such  a  case,  It  such  evidence  was  not  pro- 
duced on  the  trial,  the  court  should  set  the 
verdict  aside  and  grant  a  new  trial,  and 
then  allow  proper  amendments,  to  the  end 
the  action  may  be  tried  upon  Its  merits. 
R^ularly,  auch  amendments  ahould  be 
made  before  trial,  and  thus  possible  mis- 
takes may  be  avoided  and  prevented. 

In  th]M  case,  after  the  amendments  wue 
allowed  the  defendant  complained,  and 
contended  that  no  evidence  was  produced 
on  the  trial  tb prove  theottense  ascharg^ 
by  such  amendments.  It  does  not  appear 
that  there  was.  As  the  court,  in  settling 
the  case  for  this  court,  does  not  state  that 
there  was,  it  must  betaken  that  there  was 
not,  because  the  matter  was  directly  called 
to  the  attmUon  of  theconrt;  and,  if  tbere 
was  such  e^dence,  It  should  have  set  It 
forth,  or,  at  all  events,  haye  said  there 
was. 

The  objection  that  the  supervisor  of 
roads  was  not  duly  appointed  seems  to  be 
without  merit,  but  it  was  not  ground  tor 
aiTeetlng  the  Judgment,  If  it  had  been  well 
founded.  The  Jaagmmt  could  be  amated 
only  for  some  matter  appearingon  the  lace 
of  the  record, or  that  failed  toappearthere 
when  it  should  have  done  so. 

There  Is  error.  The  verdict  mast  be  set 
aside,  and  a  new  tral  granted.  To  that 
end,  let  thlsoplnion  becertlfiedtotbectim- 
inal  court.  It  is  so  ordered. 


BtAOKWSLL  V.  McCACf. 

(Supreme  Court  nf  North  Carolina.   AgA  n, 

1S90.} 

Appbil — Final  Okdu. 

1.  An  interlocutory  order,  after  verdict  and  be- 
fore judgment,  directing  the  clerk  to  take  and  state 
an  aooount,  Is  not  appealable. 

3.  An  appeal  from  snob  order  does  not  bring 
np  for  review  the  exoepUons  taken  at  the  trlaL 

Appeal  from  saperior  court,  Durham 
county;  Btnuh,  Judge. 

Suit  by  W.  T.  Blackwell  against  W.  B. 
McCain  for  92,155,  being  the  price  of  cer- 
tain horses  and  mules  sold  to  him,  and 
also  tor  tbe  value  ol  certain  teed,8tabllnsi 
and  care  fumlsbed  by  plalntUI  to  tbe  de- 
fendant. The  Jury  found  specially  that 
the  horses  were  sold  and  delivered,  and 
that  the  feed,  etc.,  was  fumlsbed.  Aii  or- 
der was  then  made  referring  the  cause  to 
the  clerk  of  the  court "  to  aacertaln  and 
report  what  part  of  said  purchase  price  la 
unpaid,  and  what  Is  the  reasonable  value 
ol  the  feed,  stabling,  and  attention.'*  etc. 
From  this  order  tbe  defepdant  appealed. 
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W.  W.  Fuller  and  J.  W.  Orabam,  lor 
iilalntm.   W.  A.  Gatbrie,  for  d^endant. 

Mebiuiion,  G.  J.  Numerous  iMnea  raised 
oy  the  pleadings  were  submitted  to  ajury, 
and  tb^  rendered  their  verdict.  The 
^oart  did  not  proceed  to  give  Jndsrment 
thereupon,  or  give  any  final  Judgment; 
but,  deeming  an  account  necessary.  It 
made  an  orderd  directing  tlw  clerk  Co  take 
and  atata  such  accoiint.  No  exception 
was  taken  to  tbts  order  by  either  party, 
but  tbe  delondant  appealed  from  it  to  this 
court. 

The  appellant  mistakes  tbe  purpose  and 
dcope  of  this  appeal  when  he  supposes 
that  It  brings  to  this  court  his  exceptions 
takra  on  the  trial  in  the  court  below.  It 
brings  hare  for  review  only  the  Interlocu- 
tory order  appealed  from,  and  as  to  that 
there  was  no  exception  or  assignment  of 
error.  The  court  gave  no  judgment  upon 
the  verdict,  or  any  final  judgment;  and 
ther^ore  tbe  exceptions  taken  on  the  trial 
are  not  brought  up.  They  can  only  reach 
this  conrt,  In  tbe  orderiy  course  of  pro- 
cedure, by  an  appeal  from  a  final  Judgment. 
In  the  absence  of  exception  to  the  order, 
II  tbe  appeal  were  properly  taken  at  tbe 
I>re8ent  stance  of  the  action,  this  court 
cuuld  only  affirm  it.  But  the  appeal  was 
Iireinatnraly  taken.  The  order  com- 
(ilained  of  was  Interlocutory.  It  did  not 
put  an  end  to  tbe  action,  nor  would  the 
appellant  be  deprived  of  any  substantial 
risht.  or  seriously  prejadleed,  by  delaying 
Ills  appeal  until  the  final  Judgment.  He 
might  have  excepted  to  tbeorder,  and  had 
hts  exception  noted  In  the  record;  and  a 
single  appeal  from  the  final  Judgment 
would  bring  up  all  blsexceptlone  together. 
It  is  objected  that  If  thlscunrt  should  sus- 
tain the  exceptions  In  such  ease  tbe  trou- 
ble and  cost  uf  tiUcIng  the  account  would 
go  for  naught;  and  so  It  would,  at  the 
costs  of  the  appellee.  But  such  and  like 
annoyances  and  Inconveniences  are  part 
of  tbe  essential  incidents  that  sometimes 
happen  In  the  course  of  a  litigation.  They 
are  more  tolerable,  and  less  costly  In  time 
and  money,  than  to  allow  appeals  from 
ererv  Interlocutory  order  of  which  a  cap- 
tious party  might  complain.  To  estab- 
llHh  the  rule  of  procedure  and  practice 
whereby  the  taking  of  accounts  and  doing 
like  and  similar  things  must  be  deified  in 
every  action  where  the  defendant  denies 
ami  pntsinlBBoethe  right  of  the  plaintiff  to 
recover  otherwise  than  by  some  special 
plea  in  bar,  woald  be  to  encourage  and 
facilitate  Infinite  delays.  Increase  costs, 
and  multiply  appeals  Indefinitely.  After 
coming  to  this  court  by  a  first  appeal  to 
fwttle  and  determine  the  principal  right 
In  controversy,  the  parties  would,  in  a 
great  majority  of  cases,  go  back  on  the 
action  to  take  accounts  and  Utlgnte  inci- 
dental matters,  and  in  the  course  of  doing 
so  appeal  and  appeal  and  appeal.  Gener- 
ally.tt  is  more  orderly  and  logical,  expedi- 
tions, and  cheaper  to  bring  the  actl<m  on 
to  its  end  as  nearly  as  m  ay  be,  doing,  in  the 
coarse  of  It,  all  Incidental  thicgR  necessary 
and  preparatory  to  the  flnuljndgment,  and 
by  one  appeal  bringing  to  this  court 
all  the  oxcQptions  of  a  complaining  party. 
This  court  has  endeavored  to  settle  and 


establish  the  proeednre  and  practice  in  ae- 
tions  as  far  as  It  has  found  it  praetleablt 

to  do  so  consistently  with  statutory  pro- 
visions and  wcdl-settled  general  principles 
of  law.  Manycases  decide  that  an  appeal 
does  not  lie  at  once  from  an  Interlocutory 
Judgment  or  order  unless  it  puts  an  end 
to  the  one,  or  may  destroy  or  Impair  a 
subtantlal  right  of  tbe  complaining  party 
to  ddw  hto  appeal  until  the  final  ]ndff> 
ment.  Be  most  assign  error  or  ezeein, 
and  have  the  same  noted  in  tbe  record, 
and  bring  the  whole  up  by  an  appeal  from 
the  final  Judgment.  We  cite  numerous 
cases  here  for  convenient  reference,  sad 
there  are  others,  not  cited,  to  the  same  ef- 
fect: Sutton  V.  Hchonwald,  80  N.  a  M; 
State  V.  McDowell.  84  N.C.  798;  Luti  T. 
aine,  89  N.  C.  186;  Jones  v.  Call.  Id. 
188;  Arrington  v.  Arrington,  91  N.  C.  801; 
State  V.  Polk,  Id.  6^;  Unlversl^  v. 
Bank,  92  N.  C.  661;  Halley  v.  Gray,  98  N. 
C,  195;  HJcks  v.  Gooch,  Id.  112;  West  T. 
Reynolds.  94  N.  C.  888;  White  v.  Utley.  Id. 
611;  Knott  v.  Bnrwell,  96  N.  G.  2  S.  B. 
Rep.  688;  Ex  parte  Speneer.  96  N.  C.  371; 
Clement  Foster,  99  N.  G.  286, 6  B.  B.  Rep. 
186:  Weleh  V.  KIndand. 9S  N.C. SSI.  Ap- 
I>eal  dismissed. 


▲ndkrson  et  si.  V.  Looan. 

(Suprcnu  Cmut  of  North  OariUna.  Agdl  U, 

1880.) 

Pssp— CoxstBPOHoir— BwemaOT. 

1.  A  deed  in  wbloh  the  word  "heln^U  VMd  ss 
ft  qnaliflcatlon  uf  the  names  nf  the  gnutton  ont[, 
creates  a  llfe-estota  if  execntad  bentre  Act  N.  0. 
1879.  o.  148,  providing  that  the  word  "heirs"  need 
sot  be  uflod;  and  the  word  oannot  by  oonatmotioa 
be  transferred  to  the  name  of  the  gmtM,  w  as  to 
rive  him  a  fee,  even  thongh  raoh  appears  to  have 
been  the  intention  of  the  parties. 

9.  In  a  snlt  by  the  owners  of  the  fee  to  recover 
lands  after  tbe  termination  of  a  Ufe-ektate  there- 
in, tbe  defendaot  claimed  that  tbe  intention  of  th* 
parties  to  a  deed  under  which  he  held  was  to  sW* 
a  fee,  but  by  mistake  the  word  '*heirs*'  had  dmb 
omitted  from  the  proper  place.  Held,  that  be 
could  not  invoke  the  equitable  power  of  reforms 
tloD  without  formally  pleading  the  mistake. 

Appeal  from  superior  conrt,  Rntherford 

county;  Ci.ark, Judge. 

Action  In  ejectment  by  Mary  F.  Andeiv 
eon,  W.  T.  Wllklns,  and  Sarah  J  Titling^ 
hast  against  Q.  W.  Logan.  Title  was 
proved  in  Mildred  Bowen,  who  married 
Joseph  Bowm,  and  had  b  y  blm  two  chil- 
dren, one  of  whom  died  without  Issue  aft- 
er his  mother's  death,  rad  the  other,  the 
plaintllf  Mary  F.  Anderson,  claimed  as 
heir  to  him  and  to  tfaeir  mother.  Mildred 
Bowen  inir\ived  her  husband,  and  attw- 
wards  married  J.  H.  Wllklns,  by  whom 
she  had  two  children,  the  plaintiffs  W.  T. 
Wllklns,  and  Sarah  J.  Wllklns  who  maiv 
rted  John  TiUtnghast.  Mildred  Wllklns 
died  in  1866,  and  J.  R.  WUklns  remained 
iu  possession  of  the  land  as  tenant  by  the 
curtesy.  In  1864,  he  obtained  from  W.  T; 
Wllkinsand  Sarah  J.  Wllklns  a  deedwhlch 
purported  to  convey  to  him  all  their  In- 
terest. He  died  in  1884.  Defendant  claimed 
under  this  deed  to  J.  H.  Wllklns,  and  con- 
tended that  it  conveyed  an  estate  In  tee. 
Ths  court  h^d  that  It  only  gave  a  life-es- 
tate, which  had  terminated  wtththeder'*- 
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of  J.  H.  Wllklns.  From  this  nilInK  tbede- 
fondant  appeale. 

J.  A.  ForDcyaaHM.  H.  JuAtiee.forplatii- 
tltfa.  T.  P.  Devereuz,  W.  A.  Boke,  and  J. 
C.  L.  Harris^  for  defendaut. 

Atsrt,  J.  The  facta  relied  upon  as  con- 
■tltDtiag  a  cause  of  delenaemaat  be  set  cot 
In  an  answer  vith  the  same  precision  as 
Is  reqalslte  in  a  complaint.  Ronntree  t. 
Brlnson.  98  N.  C.  107.  It  S.  £.  Kep.  747. 
Therefore  an  equitable  defense  must  be  set 
forth  In  an  answer,  aa  well  as  proven  on 
the  trial,  Just  as  the  arrounda  of  equitable 
relief  demanded  mast  be  distinctly  allf^red 
In  a  compUdnt,  and  the  probate  made  to 
conespond.  In  Yickers  t.  Lel^h,  204  N.  C. 
348, 10  S.  E.Bep.S08.  tbe  plaintiffs  brought 
their  action,  in  the  nature  of  a  bill  In  eq- 
uity, to  correct  a  mistake  in  omittinsr  the 
word  "heirs"  from  the  deed;  and  the 
prayer  in  tbe  bill  in  Rutled^  v.  Smith, 
Busb.  £q.  283,  was  that  a  similar  mistake 
be  corrected  In  the  same  way.  So  that,  if 
we  were  to  concedet  ttaotwh  we  are  not 
pn^ared  to  do  8o,thattfaereie  internal  ev- 
Idraicn  In  the  lanffuageolthe  deed  sufficient 
to  show  that  thegrantors Intended  tocon- 
vey  the  fee,  and  omitted  the  word  "heirs'* 
by  mistake,  the  answer  fails  to  set  up  any 
such  equity,  or  any  but  strictly  legal 
Arronnds  of  defense.  It  Is  needless,  there- 
fore, tQdrawdlstlnctions between  the  form 
of  this  deed  and  that  which  was  the  subject 
of  the  action  In  Vickers  t.  Leigh .  We  could 
not  ei  mero  motu  grantequl table  relief  to 
thepsrties  who  fall  to  lay  the  necessary 
foundation  by  alleging  the  facts  which,  as 
they  ^aim,  entitle  them  to  it. 

But  the  defendant  contends  that  even  in 
a  court  of  law,  under  the  old  system,  the 
deed  would  have  been  so  construed  by 
transposing  the  word  "bdrs"  from  the 
covenant  of  warranty  to  theZta&endom  as 
to  make  It  paae  to  J.  H.  Wilklns  the  fee  In 
the  land  conveyed.  The  old  established 
rule  was  that,  In  order  to  create  an  estate 
of  inheritance,  the  word  "heirs"  must  ap- 
pear either  Inthepremises  OTthebubeudam 
of  the  deed.  3  Bl.  Comm.  298;  SteU  r. 
Barham,  87  N.  0.  62.  The  courts.  In  or- 
der to  carry  oat  the  intent  of  the  gran- 
tor, where  It  could  be  gathered  from  tbe 
face  of  a  deed,  bare,  In  a  liberal  spirit, 
construed  conveyances  as  passing  an  es- 
tate of  inheritance  in  all  cases  where  the 
word  **  heirs  "  was  Joined  as  a  qaall&catlon 
to  tbe  nameor  dengnatlon  of  tlie  bargain* 
ees,  evoi  in  the  elauee  of  wwranty,  or 
where  the  covenant  of  warranty  was  con- 
fused with  the  premises  or  bAbendam,  if 
by  a  transposition  of  it,  or  by  making  a 
par«ithests,  or  in  any  way  dler^rardlng 
punctuation,  tbe  word  "heirs"  could  be 
made  to  qualify  tbe  apt  words  of  convey- 
wice  In  thepremlses,  orthe  words"  to  have 
and  to  hold"  in  the  babeattam  and  teaen- 
efam,  even  tbongb  it  was  made  to  do 
double  duty,  as  a  part  of  the  covenant  of 
warrant.  Among  the  cases  falling  under 
this  prindple  are  Staton  v.  Mullls,  92  N. 
C.  62S;  Graybeal  v.  Davis.  9n  N.  C.  608; 
Hicks  V.  BuUock,  9Q  N.  C.  1  S.  E.  Rep. 
629;  Bunn  v.  Wells.  94  N.  C.  67;  Ricka  v. 
Pulliam.  Id.  225;  Phillips  v.  Thompson,  73 
M.  C  648;  Waugh  ▼.  Miller.  75N.  0.  127; 
Altan     Bowen,  74  N.  C.  106;  Phillips  v. 


Davis.  68  N.  C.  117.   But  where  there  areno- 

words  of  conveyance  in  ttaelnstrument.  or 
where  the  word  "  heirs "  does  not  appear 
In  any  part  of  the  deed  except  as  connected 
with  the  name  of  the  bargainor,  or  with 
some  expression,  such  as  **  party  of  the  first 
part, "  used  In  the  clause  of  warranty,  or 
elsewhere,  to  designate  the  grantor,  the 
deed.  If  executed  b^ore  the  act  <^  1879  was- 

{lassed,  will  be  construed  as  vesting  only  a 
Ife-estate  in  the  bargainee.  Batenelor  r. 
Whitaker,88  N.  C.  860;  SteU  v.  Barham, 
supra. 

Tbe  material  portions  ottheconveyance, 
referred  to  as  "  Exhibit  A, "  are  as  follows : 
"  Witnesseth.that  for  and  InconslderatitHi 
of  the  sum  of  two  thousand  doUata,  to 
tbemln  hand  paid  by  the  said  J.  H.  Wil- 
klns, doth  ^ve,  grant,  bargain,  sell,  and 
convey  all  of  that  piece  or  parcel  of  land, 
or  so  much  as  our  Interest,  lying  and  be- 
ing," etc.,  (giving  a  description  of  tbe 
land.)  "  to  have  and  to  hold,  all  of  our  in- 
tereet  In  the  above-mentioned  lot,  from 
ourselves,  our  heirs,  and  allthatmaycl^m 
under  us,  and  our  assigns  lorevw,  all  that 
above-mentioned  lot  and  premises.'*  Tbe 
Instrument  Is  written  in  the  first  person , 
and  tbe  word  "  heirs "  is  nsed  only  once, 
qualified  by  the  pronoun  "our,"  and  plain- 
ly referring  to  tbe  bai^aiuors,  so  that  no 
transpodtlon  can  cure  the  fatal  defect.  If 
there  were  no  other  difflcully  In  the  way, 
we  could  not  declare  that  the  word  of  in- 
heritance had  bem  omitted  by  mistake 
where  there  Is  no  allegation  of  mtstabo  In 
the  answer;  and  we  find  among  all  the 
cases  decided  by  this  court  no  Instance  In 
which  the  word  "heirs,"  when  distinctly 
used  In  connection  with  the  name  or  des- 
tination of  a  bargainor  in  a  covenant  of 
warranty,  has  bem  made  to  serve  tbe  ad- 
ditional purpose  of  creating  aa  estate  of 
inheritance  In  the  bargainee.  Tbwe  la  no 
error.  The  Jadgmmt  ct  the  court  Mow 
must  be  affirmed. 


Obavbs  v.  Hikks. 

{Supmne  Court  qf  NorOi  OaroUHO.  April  tl, 
1890.) 

CSBTTOIUBI— FlOiTnUi  TO  PSBnCTT  APTSU, — Ex- 
OUBIBLI  NsaLVOT. 

1.  On  sppUofttloa  tor  a  writ  of  (MretoraH  as  a 
■Dbstatnta  for  sa  appeal,  where  the  right  to  the 
laUer  had  been  lost  oy  failure  to  perfect  it  witbbk 
the  time  limited  by  Code  CtvU  Proc.  If .  G  |  650,  it 
appeared  that  the  appUoant,  a  judge,  was  absent 
upon  hU  circuit  on  the  day  of  the  truU ;  that  he  re- 
turned on  the  following  night  Intending  to  perfect 
hlB  appeal  If  the  case  had  gone  against  hun;  that  he 
was  then  Informed  by  hia  oonnael.  In  tbe  preeeuee 
of  Ute  adverse  ooansel,  whom  he  understood  to  as- 
sent thereto,  that  the  time  for  taking  the  appeal 
had  been  extended;  and  that  he  thereapon  re- 
turnod  to  bis  circuit  without  further  action,  &nd 
first  learned  when  he  oame  back  that  the  time  bad 
not  been  extended,  field  sxonesMs  negleet,  ud 
tbe  writ  will  be  granted. 

2.  The  same  reason!  wblobexoaae  the  faUnre  to 
perfect  the  appeal  apply  to  the  fallore  to  file  wt 
appeal-bond  within  the  10  dm  reanired  by  Code 
avU  Proc.  IS  549,  560. 

R,  It.  Haj-wore,  for  ptalntW.  Brntchelor 
A  Devenaz,  for  petitioner. 

Davis,  J.  This  was  an  application  to 
the  superior  court  of  Surry  county  by  tb*- 
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plaintiff,  administrator  of  A.  Hlnee,  de* 
ceased,  to  sell  real  property  of  the  dece- 
dent to  mak  e  asaetfi  to  pay  debts,  and  beard 
on  appeal  from  an  order  of  the  clerk  grant- 
tng  license  to  sdl,  etc.,  before  Gilmbb,  J., 
at  November  term,  1889,  of  uald  court. 
There  was  a  ludgment  for  the  plaintiff,  and 
the  defimdants  appealed  to  tills  court,  bat 
teltod  to  perfect  their  appeal  within  the 
time  nutted  by  law.  (Code  CUtII  Proc.  N. 
C.  S  600;)  and  ttis  la  an  application  tor  a 
writ  of  eert/orsrt  as  a  sabstltate  therefor. 
AfBdavlts  ot  coanael  on  both  sides  are 
filed,  and  coanael  for  plaintiff  and  defend- 
ant do  nut  BKree  in  regard  to  the  qae^oa 
as  to  time  being  granted  to  perfect  the  ap- 
peal. 

This  coart  has  often  held  that,  where 
there  are  controrerted  facta  between  conn* 
Bel  In  TBgioA  to  oral  agreements  or  nnder- 
Btandlnprs  by  which  there  la  an  allied 
waiver  of  le^al  rights.  It  will  not  pasa  up- 
on the  conflicting  affidavits,  and  if.  In  ap- 
plications for  a  certiorari  based  upon  such 
oral  agreements,  the  appellant  Is  not  en- 
titled to  the  writ  npontiie  nncontro verted 
facts,  it  win  be  denied.  But  In  Skinner  t. 
Maxwell, 67  N.C.  257,  it  Is  said  that,  where 
a  party  is  deprived  of  the  right  of  api>eal 
**  without  his  laches,  he  la  entitled  to  a 
eert/orarfaa  a  substitute  for  an  appeal;" 
and  It  haa  been  frequently  held  since  that, 
while  the  general  rule  is  chat  this  court 
will  not  grant  write  of  certiorari  where 
the  statutory  reqntremoitB  have  not  been 
compiled  with,  yet  where  there  has  been  a 
walrer  by  written-  agreement,  or  by  an 
nndenled  oral  agreement,  the  writ  will  be 
granted.   It  Is  also  held  that,  within  the 
spirit  of  the  proviaion  In  section  274  of  the 
Code. in  regard  to  "mistake,  inadvertence, 
snrprise,  or  excusable  neglect,"  the  writ 
will  issue  when  the  appellant  has  been  mis- 
led by  the  adverse  party.  Parker  v.  Ball- 
road  Co.,  84  N.  C.  119;  Commlssloneni  v. 
Steam-Ship  Co..  98  N.  C.  163, 8  S.  fi.  Rep. 
605.  and  casra  cited ;  WlUlamson  r.  Boy- 
kin.  99  N.  G.  238,  5  S.  E.  Rep.  878.   In  the 
laat-clted  case  it  la  aatd :  "The  writ  of  cer- 
tiorarl,  aa  a  aubslitnte  for  an  appeal  lost 
as  alleged  In  this  case,  will  be  granted  only 
when  the  petitioner  shows  that  he  haa 
been  illligeDt,  and  there  has  been  no  lachea 
on  hte  part  In  respect  to  the  appeal;  and, 
farther,  that  his  uilureto  take  and  i>erfect 
the  same  was  occasioned  by  some  act  or 
misleading  misrepresentation  on  the  part 
of  the  opposing  party,  or  some  other  per- 
son or  cause  In  aome  way  connected  with 
It,  and  not  within  his  control.**  Are  there 
any  undenled  tacts  In  the  present  case  to 
show  that  the  petitioner  Intended  to  take 
an  appeal,  and  that  his  failure  to  perfect  It 
was  the  result  ot  a  reaaonable  and  excus- 
able misapprehenalon,  in  conaeguence  ot 
what  passed  between  him  and  the  appel- 
lee, and  between  hia  connael  and  counsel 
of  the  appellee?  We  think  there  were. 
While  coanael  lor  the  apuMdlee  "denies  any 
aaieemwit  to  extend  the  time  or  to  waive 
hlfl  legal  rights,"  tbepnrpoee  of  the  defend- 
ant to  appeid  Is  admitted  by  him,  and 
there  was  much  conversation  that  he  can- 
not remember;  and  he  hlmaeU  aald'he 
liad  no  doubt  that  Mr.  Porter  Graves 
fcoonsel  for  appellant]  was  honest  in 
thinktnghehadtlmeto  perlecthls  appeal,** 


bat  he  (coansd  for  appdlee)  **  was  not  to 
blame  for  soch  belief. '  Bat,  as  has  been 
said,  if  the  right  of  appellee  to  the  writ  de- 
pended solely  upon  the  oral  statements  of 
couuael,  in  which  they  differ  as  to  their 
recolleetiona, — Hie  counsel  for  appellee  de- 
nying that  there  was  any  waiver,— the 
writ  would  be  denied ;  but  there  are  un- 
controverted  facts  as  to  what  transpired 
betwem  the  plaintiff  himself  and  the  de> 
fendant,flrnaralan  jufiiteni,  well  calculated 
to  mislead  him. 

The  petitioner,  Judge  Graves,  whoae  Jn- 
dlclal  duties  did  not  permit  hIa  personal 
preaence  at  court  when  the  case  waa  tried. 
amonft  other  things,  statea  In  hia  verlfled 
petition:  "That  your  petitioner  waa  not 
himself  personally  present  at  coart,  being 
absmt  In  the  discbarge  of  his  offit^al  dn- 
t^es;  that  he  returned  home  on  the  even- 
ing next  following  the  adjournment  of 
court,  intending  to  perfect  an  appeal  to 
the  anpreme  court  In  case  the  decision 
should  be  adverse  to  the  Interests  of  his 
wards,  and,  upon  reaching  his  home,  be 
was  Informed  by  hla  connsel.  In  the  pres- 
ence and  healing  of  the  plaintiff,  that  the 
decision  of  the  saperlorcourt  had  been  ad- 
verse to  the  interests  of  hia  warda,  that  an 
appeal  had  been  prayed,  and  that,  by  con- 
sent, time  had  been  given  to  perfect  the 
■appeal  by  filing  the  bond  and  making  out 
a  statement  of  the  case;  and  the  plaintiff, 
as  affiant  nnderstood  him,  admitted  this 
to  be  true.  Being  fhos  Indnced  to  beUeve 
that  time  had  been  granted  for  periecting 
the  appeal,  the  ddendant  omitted  to  per- 
fect It  at  that  time,  and  returned  to  his 
circuit.  During  the  latter  part  of  Decem- 
ber the  petitioner  called  upon  hla  connael 
to  prepare  the  atatementof  case  on  appeal, 
and  waa  informed  that  no  judgment  had 
been  recorded ;  and  tberenpon  bis  counsel 
went  ont,  saying  he  would 'go  to  tbeol- 
flce  of  B.  li.  Haymore.  attorn^  for  the 
plaintiff,  and  get  the  papers,'  and  soon 
returned  with  them,  and  found  therewith 
a  paperpurportlngto  beajudgmentslgned 
by  'John  A.  Gilmer,  Judge.'  Counsel  for 
your  petitioner  then  prepared  a  case  on 
appeal  for  the  supreme  court,  and  Immedi- 
ately went  out  toserve  It  upon  theaald  R. 
L.  Haymore,  and  retained  aoon  after,  and 
stated  thatsald  attorney  refused  toaceept 
service  on  the  grounds  that  It  was  too 
late.— that  the  right  ot  appeal  had  been 
loat.  Thereupon  petitioner  requested  the 
plaintiff  to  go  with  him  and  bis  attorney 
to  the  office  of  plaiutlff's  attomfly,  B.  L. 
Haymore,  to  see  about  the  matter;  and» 
after  meeting  in  his  office,  Mr.  B.  L.  Hay- 
more said  that  the  Judgment  had  been 
signed  by  Judge  Gii.her  at  Mt.  Airy  aft- 
er the  adjournment  of  court;  that  it  had 
not  been  filed  In  the  office  of  the  clerk  of 
the  superior  court,  bat  had  all  the  time 
been  In  his  (Haymore's)  possession.  There 
was  further  conversation.  In  whlcli  S. 
V*  Graves,  attorney  for  tiie  dtfendant, 
stated  bis  recollection  of  what  bad  oc- 
curred between  himself  and  B.  L.  Hay- 
more, attorney  for  the  plaintiff,  which  had 
Indilced  him  to  believe  that  lime  had  been 
given  by  plalntlR'a  attorney  to  per- 
fect the  appeal ;  and  counsel  for  plain- 
tiff said,  in  reply :  '  There  was  no  direct 
agreement  on  my  part  to  give  tjme,  but  I 
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hare  no  doubt  Mr.  Porter  Oraves  nnder- 
etood  tbat  fae  waB  to  have  time  to  perfect 
the  appeal.'  The  platntUTsald :  *  I  am  ad- 
ministrator, and  wantto  do  what  IsriKht. 
Mr.  Haymore  la  my  coonsel,  and  he  repre- 
BeutB  some  of  the  creditors ;  and,  anlees  he 
so  adTlBca  ine,  I  will  not  allow  the  defend- 
ant to  perfect  hla  appeal,  altbouKh  I  be- 
lieve the  defendant  acted  andwtfaebelltf 
that  time  had  been  gtvoi  to  perfect  It.'  ** 

The  Judgment  was  rendered  at  the  No- 
vember term,  1889.  It  ts  not  denied  tbat 
the  i}etltloner,  who  was  not  present  when 
the  Judgment  was  rendered,  "  returned 
home  on  the  evening  next  following  the 
adjonmment  of  court.  Intending  to  perfect 
an  appeal,  **  notice  of  which  had  been  duly 
given,  and  that  he  omitted  to  perfect  it  at 
tbat  time,  and  returned  to  hlsdrealt*  in 
conaeqaence  of  what  paaaed  between  bim 
and  hla  coansel  and  the  plaintiff.  Can  It 
be  donbted  tbat,  but  for  what  then  trana- 
plred  between  the  partiea,  the  appeal 
would  have  been  then  perfected?  The  pe- 
titioner waa  clearly  misled,  and  returned 
to  hla  circuit,  and  failed  to  perfect  his  ap- 
peal, thinking,  and  reasonably  thinking, 
^thoat  any  lachea  or  n^eet  <^  hla  own, 
that  time  was  given  to  perfect  the  appeal, 
and  that  he  could  do  ao  at  the  close  of  his 
circuit,  In  December,  in  ample  time  fur  the 
February  term,  1890,  of  this  court.  It  has 
been  frequently  held  that  under  such  circum- 
stances the  writ  would  be  granted.  Com- 
mlsslonera  v.  Bteam-Sblp  Co.,  supra,  and 
cases  cited. 

But  counsel  for  appellee  aays:  "The  de- 
fentlantsfailed  toflle  an  appeal-bond  with- 
in ten  days,  as  by  law  required,  [Code 
Civil  Proc.  N.  C.  SS  549,  560.J  Indeed,  no 
bond  was  ever  filed  by  them,— no  excuse 
given  for  not  doing  so. "  And  he  Insists 
tiiat  for  this  failure  the  writ  should  be  de- 
Med ;  and  for  thia  he  dtea  Wade  v.  New- 
bem,  72  N.  C.  486,  and  Bowen  v.  Fox,  90 
N.C.127.  6  S.  E.Rep.4S7.  The  same  causes 
tbat  would  entitle  a  party  to  a  certiorari 
for  failing  to  perfect  the  appeal  would  np- 
7ly  to  a  failure  to  file  the  undertaking  on 
ippeal.  This  was  cleariy  admitted  In 
^ade  V.  Newbem,  supra.  But  counsel 
has  not  adverted  to  the  fact  that  thecases 
dted  by  him,  were  prtor  to  the  act  of 
1889.  c.  186,  In  relation  to  undertakings  on 
appeal  to  the  supreme  conrt,by  wblcn  the 
undertaking  In  this  case  is  governed,  and 
the  necessary  deposit  has  been  made  aa  au- 
thoriwd  by  tbat  act.  The  prayer  of  the 
petitioner  Is  granted,  and  the  writ  of  cer- 
tiorari will  be  issued. 


HODOBS  T.  HoDQRfl. 

(Supreme  Court     ITorth  CaroUna.   April  SS, 
1890.) 

EVISaNOB— DB0LXB1.TI0N8  Of  QEOBDBTITS— ONBG- 
TIONS  TO  EtIDBN-CE. 

1.  Evidence  tbat  tbe  witness  heard  his  mother 
■ay  tiiat  the  grantor  in  a  deed  was  an  Infant  at  thd 
tune  of  its  execation  is  Inadmiasible  anless  It  is 
first  shown  that  such  declaration  was  made  ants 
Utem  motmn,  and  tbat  tbe  declarant  Is  dead. 

&  A  geaeral  ohjeotion  to  the  reception  of  soob 
evideoee  la  snlBaiBnt,  without  pointing  out  speolflo 
objectioDa. 

Appeal  from  superior  court,  Ifecklot* 
burgh  county;  Coknob,  Judge. 


Action  by  Joalah  Hodges  agalnat  Calvin 
W.  Hodges  to  recover  real  eatata.  De- 
tendant  appeals. 

Burwell  &  Walker,  tor  appelant.  JbsM 
A  TtUett,  for  appellee. 

Shbphkrd,  J.  It  became  material  onthe 
trial  of  tbla  action  to  ascertain  whether 
Mrs.  M.  A.  Hodgea  was  an  infant  when 
ahe  executed  the  deed  of  Jn^,  18M.  For 
the  purpoaeof  proving  tbat  she  was  under 
the  age  of  21  years  at  that  time  tbe  plain> 
tiff  Introduced  D.  C.  Pharr,  who  testified 
tbat  be  had  heard  his  mother  say  that  tbe 
Sf^d  M.  A.  Uodgee  waa  bom  in  1846.  This 
waa  objected  to;  and, theobjectlon  being 
overruled,  the  defendant  excepted.  The 
rule  wbtch  admits  snch  hearsay  declara- 
tions Is  cleariy  defined  by  tbe  aatiiorltles; 
and  It  Is  well  settled  that,  as  preHmlnary 
to  their  admission,  It  must  be  aflBrmative- 
ly  shown  that  they  were  made  ante  litem 
motam.  "It  is  necessary  that  theyahonld 
have  been  made,  not  only  without  any 
view  of  benefiting  the  person  making 
them,  bat  also  without  a  view  of  benefit- 
ing any  other."  Morgan  Pamell,  4 
Hawks,  96.  In  tbe  above  case  the  decla- 
rations of  Mrs.  Morgan  were  rejected 
cause  it  was  not  shown  when  they  were 
made;  HsNnEBSON,  J.,  saying  that,  "for 
aught  that  appears  to  the  contrary,  they 
might  have  been  made  on  tbe  very  day  on 
which  her  deposition  waa  taken,  and  with 
a  view  to  this  contest.  *  *  *  At  all 
events,  It  does  not  appear  to  have  been 
m&6e  ante  Utem  motam."  Best,  Er.  476, 
and  notes.  It  was  not  shown  In  onr  case 
when  the  declarations  were  made,  and  it 
was  therefore  error  on  the  part  of  tbe 
court  In  receiving  them.  Another  require- 
ment la  that  the  declarant  must  be  dead. 
1  Greenl.  Ev.  Sf  10B»  104;  Mofflt  t.  Wlttaeiv 
spoon,  10  Ired.  186;  Glemoita  ▼.  Hnnt,  1 
Jones.  (N.  C.)  400;  Best,  Ev.  476. 

This  fact  should  have  been  shown  before 
the  witness  was  permitted  to  testify  ma  to 
the  declaration,  and  it  was  not  necessary 
that  the  defendant  should  have  aaslgned 
his  objections  specifleally.  The  general 
objection  was  sunlclent.  State  v.  WUker- 
son,  103  N.  C.  887.  9  S.  E.  Rep.  416.  Not 
only  did  the  platntUf  fall  to  show  that  the 
deelarant  waa  dead,  but  It  appeared  from 
the  cross-examination  that  she  waa.  In 
fact,llviug.  Forthcseraasons,1diereslioald 
be  a  new  trial. 


Waijebb  et  al.  v.  Scott  at  al. 

{Supreme  Court  nf  JTm-th  CaroHno.  April  89^ 
1890.) 

Bbttlembnt  of  Cisa  as  Aprsu^ITonoB— 
Amkndubnt. 

1.  When  appellant's  counsel,  on  reoeipt  of  ap- 
pelleo's  case,  sends  the  papers  to  tbe  Judge  to  mS^ 
tie  the  case  on  appeal  wftboat  any  "  reqaest, "  as  ra- 

SLilred  by  Code,)  550,  to  fix  a  time  and  plaoeforsei- 
Ing  the  case,  the  Judge  is  not  pmuItm,  Id  the  ab- 
sence of  snob  request,  to  give  notloe;  and  the  oaaa 
settled  will  not  be  set  asloa  In  this  ooort,  especial- 
ly when  appellant's  oounseltooknostepa,  for  three 
months,  towards  securing  a  heariog  oetora  the 
Judge  in  regard  to  the  matter. 

8.  White  the  court  will  allow  a  case  to  be  with- 
drawn, to  be  amended  by  tbe  Judge,  when  he  ex- 
presses a  wlUinrness  to  correot  an  error  or  Inad- 
vartenoe,  there  is  no  groondJar  it  wliea  lbs  Jadga 
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■tatet        there  Is  no  error,  mud  tbnt  he  will 
"make  &o  change  whatever  in  the  CMO  as  letUed. " 
{SyUabu*  by  the  Court,) 

Appeal  from  Boperlor  court,  Cherokee 
county;  E.  T.  Boykin,  Judge. 

Ejectment  by  M.  J.  Walker  and  others 
Bsalnst  M.  M.  Scott  and  others.  Tliere 
was  Judgment  for  plalntilfB,  and  defend- 
ants appeal.  Appellaata'  motion  to  re- 
commit the  caw  to  the  trial  ]n^^  for  re- 
settlement was  drailed. 

E.  C.  Smith  and  J.  W.  Cooper,  tor  appel- 
lactH.  T.  F.  Dmrtdson  and  O.  A.  Hba- 
ford,  lor  appellees. 

CI.ARK,  J.  The  wpdlanta  ask  to  with- 
draw the  case,  and  recommit  It  to  the 
JodKe  to  "  settle  the  case"  over  aKaln.  Ap- 
pellants' counsel  flies  an  atUdavfttbat  the 
ease  as  settled  by  -Uie  ]ndge  Is  "  erroneous 
in  various  parttcolars,  to  defendant's 
hurt,  without  siring  blm  any  notice  of 
tiTDe  and  place  of  settling  the  case  on  ap- 
peal, "  end  that  the  Jndge  has  by  letter  ex- 

K-essed  his  wllllngnees  to  give  the  appoi- 
nt such  notiee  now,  if  the  court  will  per- 
mit the  ease  to  be  withdraws  for  that  pnr- 
pose.  The  letter  ol  the  Judge  referred  to 
states  that  the  appellants*  counsel  for^ 
warded  him  the  papers  to  "settle  the 
case, "  without  anyrequest  to  namea  time 
and  place  for  that  purpose ;  that  he  was 
then  in  the  eastern  part  of  the  state,  and, 
in  the  absence  of  such  request,  he  did  not 
suppose  counsel,  who  resides  la  Cherokee, 
desired  such  notice;  that,  If  destied,  be 
will  still  give  it,  "but  the  case,  as  pre- 
pared, will  not  be  altered  in  an  respect 
whatever;"  and  that  no  exception  was 
taken  dnring  the  trial  except  as  stated. 
The  case  as  settled  by  the  Jodgemnst  be 
takm  as  correct.  The  law  provides  that, 
when  counsel  disagree,  be  must  settle  It. 
It  is  dlfflcolt  to  see  how  any  other  provis- 
ion could  be  made.  State  v.  Debnam,  08 
N.  C.  712.  8  S.  E.  Rep.  742,  and  cases  there 
cited.  The  statute  (Code,  S  S60)  provides 
that  when  appellee's  connter«aselB  served 
the  appelant  shall  immediately  "request 
the  Judge  to  fix  a  time  and  placefor  settle- 
ing  the  case  before  him.  **  When  this  case 
was  before  us  the  second  time,  (104  N.  C 
4S1,  9  S.  E.  Rep.  4S8.)  It  was  remanded  to 
he  nettled,  If  counsel  could  not  agree  upon 
the  statement  of  thecase,  "under  require- 
ments of  Code.  §  6S0. "  The  Judge  having 
atated  that,  when  the  papers  were  sent  to 
bim  to  settle  the  case,  no  reqoestto  ap- 
point a  time  and  place  was  made  by  appel- 
lants, we  think  that  it  Is  too  late  for  them 
to  moke  the  application  now.  McCoy  v. 
Lasslter.  94  N.  C.  131.  The  Judge  was  not 
required  to  give  a  notice  which  he  was  not 
asked,  and  which  the  law  did  not  require 
him  to  glTe,  unless  so  reqnested.  The 
Mge  was  especially  Justified  In  thinking 
notice  was  not  desired  fn  this  case,  con- 
sidering the  distance  appellant's  counsel 
resided  from  where  he  was  then  holding 
court.  The  papers  were  sent  tu  the  Judge 
January  6, 1890.  Tbe  appellants'  counsel 
does  not  aver  tha  t  he  Intended  to  appear, 
and  would  have  appeared,  before  the 
Judge,  If  notified;  nor  does  he  show  why 
be  did  not  apply  to  the  Ju^e  when  he 
faOed,  In  a  ntasonable  time,  to  receive  no- 
tice, nor  why  he  did  not,  after  liie  case 
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was  settled,  make  this  application  to  be 
reheard  before  17th  April,  the  date  of 
tbe  Judge's  letter.  By  his  non-action,  he 
has  waited  to  see  what  the  Judge's  case 
would  be,  and  he  only  moves  when  It  Is 
not  satiErfactory.  While  the  court  will 
permit  a  case  to  be  withdrawn  when  It  to 
properly  made  to  appear  that  the  Judge 
has  expressed  a  willingness  to  correct  an 
error  or  omission,  eui  bono  remand  the 
case,  with  an  attendant  delay  of  several 
months,  when  the  Judge  not  only  does  not 
desire  to  make  any  change,  but  distinctly 
says  that  the  case  1h  correct,  and  that  It 
"  will  not  be  altered  In  any  respect  what- 
ever?" It  is  apparent  that  the  dday  wlU 
be  the  only  thing  accomplished,  and  that 
appelltutts  are  in  as  good  a  position  to  as- 
sert their  rights,  and  point  out  errors  com- 
mitted on  the  trial,  now.  as  It  their  motion 
were  granted.  Motion  denied. 

ON  THB  1CEBIT8. 

Clark,  J.  The  case  on  appeal,  settled 
by  the  Judge,  states  that  there  was  no  ex- 
ception taken  on  the  trial  except  to  the 
following  instruction  In  tbe  charge:  "His 
honor  charged  the  Jary>  among  other 
things,  that,  if  tbey  should  find  wat  the 
defendants,  and  those  nnder  whom  tbey 
claim,  had  been  In  tiie  actual  oocnpation 
of  the  land  In  coDtroveragr  twenty  years 
prior  to  the  commeocement  of  thto  actlfm, 
the  i^alntilb  would  not  be  entitled  to  re- 
cover onless  the  defendants,  and  those  un- 
der whom  they  claim,  during  such  occupa- 
tion or  possession  of  said  land,  recognised 
and  acknowledged  the  right  and  title  of 
the  plaintiffs,  or  those  under  whom  they 
claim,  to  tbe  same;  that,  If  they  should 
find  that  tbe  defendants,  and  those  nnder 
whom  they  claim,  entered  Into  posseaaion 
of  said  land,  and  occupied  the  same,  rec- 
ognising and  acknowledging  the  title  of 
the  plaintiffs  thereto,  and  held  the  same 
nnder  the  plaintiffs,  and  those  under  whom 
they  claim,  the  plaintiffs  would  be  entitled 
to  recover,  unless,  prior  to  the  assertion 
of  thto  adverse  daim,  tbe  d^endants,  or 
those  under  whom  thoy  claimed,  had  sar^ 
rendered  the  possession  of  the  said  land 
to  the  plaintiffs,  or  those  under  whom 
they  claimed,  or  shown  actual  adverse 
possesslun  of  the  same  In  twenty  years 
prior  to  the  banning  of  this  action. " 
We  see  no  error  therein  of  which  the  de- 
fendants can  complain.  Indeed,  t^e  ex- 
ception was  not  seriously  maintained  Id 
this  court. 

The  appellants,  however,  contend  that 
they  filed  their  exceptions  tuthecase  In  the 
clerk'Hofficewltbln  10 days  aftnrjudgment, 
and  that,  by  virtue  ol  rule  27  of  this  court, 
they  became  part  of  the  record,  and  con- 
trol the  case  stated  by  the  Judge.  These 
exceptions  recite  certain  Inetrnctions  al- 
lied therein  by  appellants  to  have  been 
given  by  the  Judge,  and  certain  evidence 
which  they  allied  was  admitted,  and  their 
exceptions  to  the  same.  The  Idea  Is  at 
least  novel.  An  appellant  cannot,  by  such 
recitals,  take  away  the  appellee's  oppor- 
tunityto  controvert  the  factwhet^er  sucb 
InstructlonH  were  given  or  such  evidence 
admitted,  and  deprive  him  of  the  right  to 
have  the  Judge  pass  upon  those  matters  by 
a  "settlement  of  the  case.**  If  thto  could 
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be  done,  the  provisions  of  Code,  §  550,  In  re- 
gard to  tbe  manner  of  settllns  caseB  on 
appeal,  are  a  nullity,  and  an  appellant 
can  always  secure  a  new  trial  by  filing  ex- 
ceptions to  suit  himself.  The  reductlo  ad 
A/)8urc/uni  Is  apparent.  Rule  27  provides 
that  exceptions  shall  be  set  out  by  appel- 
lant In  maklDR  np  hla  statement  of  case  on 
appeal,  and,  In  tiiose  few  cases  In  which 
no  statementof  case  on  appeal  is  required, 
the  appellantcanfllehls  exceptions,  within 
10  days  alter  Judgment,  In  the  elerk's  office, 
and  they  will  be  sent  up  as  a  part  of  the 
record.  Tbernle reads  aa  follows:  "Every 
appellant  shall  set  out  In  his  statement  of 
case  served  on  appetdhla  exceptlonB  to  the 
proceedings,  ruflngs,  or  Judgment  of  the 
court,  briefly  and  clearly  stated  and  num- 
bered. If  there  be  no  case  settled,  then, 
-within  10  days  next  after  the  end  of  the 
term  at  which  the  Judgment  Is  rendered 
from  which  an  appeal  shall  be  taken,  or. 
In  case  of  a  ruling  of  tbe  court  at  cham- 
bers and  not  In  term-time,  within  tax  days 
after  notice  thereof,  appellant  shall  file  the 
said  exceptions  in  the  clerk's  office.  No 
other  exceptions  than  those  so  set  out  or 
filed,  and  made  part  of  the  case  or  record, 
shall  be  considered  by  this  court,  except 
exceptions  to  the  Jurisdiction,  or  because 
the  complaint  does  not  state  a  cause  of 
action,  or  motions  In  arrest  of  Judgment 
for  the  insufficiency  of  an  Indictment." 
This  rale  Is  In  conformity  to  section  R60 
and  other  like  provisions  In  the  Code,  and 
Is  to  be  construed  in  connectitm  with 
them.  It  provides  a  mode  tor  presenting 
«xcepttonB,  but  It  does  not  relieve  a  party 
from  the  consequencett  of  not  havlngtaken 
an  exception  at  the  time  which  Is  required 
by  Code,  S  412,  (.2.)  aa  to  everything  except 
the  chatge.  As  to  the  charge,  exception 
«an  be  taken  tor  the  flrat  time  in  making  np 
a  statement  of  case  on  appeal.  Code,  §  412, 
-(8;)  McKlnnon  v.  Morrlsnn,  104  N.  C.  364, 
10  S.  E.  Rep.  518.  Nor  have  recitals  of  evi- 
dence or  of  the  charge,  when  thus  made  in 
a,ppellant'8  exceptions,  any  other  force 
than  as  appellcmt's  statement.  If  excep- 
tions are  set  out  in  appellant's  statement 
which  were  not  made  in  apt  time  on  the 
trial,  other  than  exceptions  to  the  charge, 
or  incorrect  statements  of  evidence  or 
■charge  or  other  matters  occurring  on  the 
trial,  it  Is  the  duty  of  the  Judge,  upon  dis- 
agreement of  counsel,  to  correct  these 
matters.  In  these  few  cases  In  which  no 
''case  settled **  la  necessary,  l^e  exceptions 
filed  In  the  10  days  are  sent  up  as  part  of 
the  record,  because  in  those  cases  the  ex- 
-ceptlonB  are,  necessarily,  only  to  matters 
appearing  upon  the  face  of  the  record,  and 
there  are  no  controverted  matters  requir- 
ing a  "statement  of  the  case  on  appeal." 

The  appellants  further  insist  that  the 
answer  sets  np  a  counter-claim;  that  the 
reply  Is  not  sofflclent  In  form  as  a  denial ; 
that,  upon  the  face  of  the  record,  he  Is  en- 
titled  here  to  Judgment  noa  obstante  vere- 
dicto; and  they  rely  upon  Code,  5  957; 
Thornton  v.  Brady,  100 N.  C.  88  :i  McKlnnon 
V.  Morrison,  supra.  The  plaintiff  contends 
that  the  replication  la  suffldent,  and.  if  It 
were  not,  that  the  answer  only  sets  up  an 
•equitable  defense,  not  a  counterclaim,  and 
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no  reply  was  required.  Bamhardt  v. 
Smith,  86  N.  C.473.  If  an  answer  is  insuffi- 
cient, the  plaintiff  can  move  for  judgment, 
and.  It  it  Is  refuHed,  hare  an  exception 
noted.  It  he  does  not  do  this,  and  goes  to 
trial  npou  the  pleadings  without  objec- 
tion, the  exception  is  waived.  It  is  not  a 
fatal  defect  appearing  upon  the  face  of  the 
.record,  such  as  a  want  of  Jurls<lIctIon  and 
the  like.  The  same  rule  applies  to  the  re< 
ply.  The  defendant  here  has  waived  any 
objection  he  ma.y  have  had  by  not  moving 
for  Judgment  below  in  apt  time,  and  hav- 
ing his  exception  noted.  If  the  motion  bad 
been  refused.  "The  granting  Judgment 
DOD  obatiinte  veredicto  Is  ve^  restricted, 
and  Is  confined  to  cases  where  tbe  plea 
confesses  a  cause  of  action,  and  the  matter 
relied  on  in  avoidance  Is  insufficient,  and 
when  the  plea  may  be  treated  as  a  sham 
plea."  Moyev.Petway,76N.C.  827;  Ward 
V.  Phillips,  »9  N.  C.  215.  Besides,  the  mo* 
tlon.  If  well  founded,  should  have  been 
made  bdow,  and  not  presented  here  for 
the  first  time. 

The  appellants  further  Insist  that,  upon 
tbe  face  of  ttie  record,  an  additional  Issue 
should  have  been  submitted  upon  thelrde* 
mand  tor  affirmative  relief  In  tbe  answer. 
The  court,  by  not  submitting  it,  seems  to 
have  been  of  the  opinion  that  no  Issue  was 
I  ral^  thereby,  other  than  as  embraced  In 
}  the  fssnessubmltted.  Tbe  app^ants  seem 
!  tohavethoughtso,too,astheyteocleredno 
1  other  Issue,  and  made  no  exception  to  the 
t  Issues  submitted,  nor  to  the  failure  to  sub< 
;  mit  others.  "A  party  who  falls  to  tender 
on  the  trial  such  Issues  as  he  deems  proper 
cannot  be  heard,  on  appeal,  to  complain 
I  that  the  imnes  submitted  do  not  cover  tlM 
I  entire  case.  **  Kidder  v.  Mclllminy,  81  N.  & 
i  128;  also,  Curtis  v.  Cash,  84  K.  C.  41;  Bry- 
ant V.  Fisher,  85  N.  G.  69;  Moore  v.  Hill, 
'  Id.  218;  Alexander  v.  Robinson,  Id.  275; 
'  Simmons  v.  Mann,  92  N.  C.  12;  Silver  Val- 
ley Mtn.  Co.  V.  Baltlmore,etc.,  Mln.  Co.,90 
N.  C.  446, 6  B.  E.  Rep.  786.  No  error. 


Statb  v.  Hoktsb. 
(Sumreme  Court  qf  Norih  Carolina,   April  Mh 

FaUB  bCPBISOKlfSyT  —  CiTT    ORnnTANCBS  — Ft>- 
LICBKAK— CO^ranTTTTIOlllI.  L&W. 

1.  Defendant  In  an  indlotment  for  fsise  Im- 
priflODmentwasapoHoemaa,  and  arrested  the  profr 

ecu  tor  for  otetmctiag  a  BtdenaUc  Id  violatlfm  of  or- 
dloaoces  Nos.  848  and  16  of  a  dty.  No.  848  pro  vide* 
that  any  persons  assemhUnff  and  lolterijig  on  the 
streets  in  such  manner  as  to  obstruct  tbe  streets  or 
sidewalks  or  crossings,  and  failing  to  dispersa,  up- 
on notice  by  any  officer,  shall,  on  oonvlction,  be 
fined.  No.  15  provides  that,  whenerer  three  or 
more  persons  obstruct  tbs  sidewalk.  It  saoh  per- 
sons unreasonably  persist  in  remaining,  so  as  to  in- 
commode  others  passing,  tbe  offloer  ^shall  take 
tbem  to  the  statl(»i-house."  Defeudut  testified 
that  the  prosecutor  and  four  or  five  others  were 
standing  on  the  sidewalk  while  other  people  paaa- 
inff  hod  to  step  out  on  the  ourblng  to  get  around 
them,  and  that,  when  he  requested  tbem  to  move 
on,  ul  left  except  the  prosecutor,  who  refused  a 
third  time  to  go,  when  be  arrested  him,  and  pat 
him  In  tbe  calaboose.  Held,  that  defMKWDt  was 
guilty,  as,  after  the  others  lefU  the  prosecutor 
could  not  obstruct  the  sldewalli  alone,  and  there 
could  be  DO  TlolatloD  of  the  ordinanoe  without  a 
failure  "to  disperse"  when  requested  to  do  so. 
9.  An  ordinanoe  which  gives  the  oUder  power 
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to  Airett  penons  who,  in  Ills  ophiltm,  are  Tlt^t- 
ing  the  ordlDaooa,  and  "take  them  to  the  statton- 
hooBe,"  with0at  warrant  or  praUmiDary  examina- 
tioD,  la  Tofd  aa  in  violation  of  CodbL  N.  G.  art. 
1,  jt  17,  which  provides  that  no  person  shall  be 
taken,  impriaoued,  or  in  anj  manner  deprlTOd  of 
his  liberty,  but  by  the  law  of  tbe  land. 

S.  Defendant  cannot  justify  under  tho  City 
Charter,  (PriT.  Laws  N.  C.  18^,  c.  Ill,  H  36.  37, 
W,)  whtoh  glres  the  policemen  of  AshoTille  au- 
thority to  make  arrests  without  warrant  when 
they  see  an  offense  committed,  or  when  they  know 
it  has  been  oommltted  and  have  reason  to  appre- 
hend an  escape,  as  he  was  bound  to  determine  at 
his  peril,  before  making  the  arrest  without  war- 
rant, whether  s  valid  onioance  had  been  violated. 
DiBUnniahlnff  Stete  t.  MbNincb,  87  N.  C  StfT. 

4.  The  bot  that  the  prasecntor  acted  like  a 
-drunken  man,  and  told  defandant  he  had  been 
linking,  Is  not  sufBclent  to  justify  an  arrest  un- 
-der  an  ordinance  which  authorizes  tbe  arrest  of 
peraona  "found  drunk  in  the  streets,  hallooing,  or 
making  an  unnsual  nolsa  "  as,  in  order  to  be  guilty 
under  that  ordinance,  the  proHcator  must  hare 
been  both  drunk  and  noisy. 
Davis,  J.,  dlssentliig. 

Tbls  was  an  Indictment  lor  falae  impris- 
onmcat,  tried  at  the  Jannary  term,  1880,  of 
tbe  criminal  court  of  Buncombe  connty, 
before  Moork,  Jndge. 

Tbe  defendant  was  a  policeman  of  the 
«lty  of  Aaherllle,  and  arreeted  one  Samnel 
Boonett,  wltbont  warrant,  for  alleged  Ti- 
•olatlon  of  dty  ordinances  in  tbe  follow- 
ins  words :  "  Any  persons  assembllniT  and 
loitering  on  the  streeto  In  suHlefent  num- 
bers, or  in  Bach  manner,  as  to  caase 
an  obatmetlon  to  tree  passa^  of  the 
«treeU  or  sidewalks  or  croBsin^,  and  fall- 
ing to  disperse  npon  notice  by  any  officer 
or  any  member  of  the  police,  shall,  on  con- 
viction, be  fined  ten  dollars."  "Whenever 
three  or  more  peraons  obstruct  the  rtde- 
walk.  It  shall  be  the  dnty  of  the  ofBcer  to 
«onrteonely  request  tbem  to  move  on, 
and.  If  f<nch  persons  unreasonably  per- 
«d8t  In  remaining,  so  as  to  Incommode 
others  passing  he  shall  take  them  to  the 
sitatlon-hunse. "  After  several  witnesses 
bad  been  examined  for  tbQ  state,  tbe  de- 
fendant testified  In  hts  own  behalf  as  fol- 
lows :  "  Four  or  five  months  ago  Bennett 
and  fonrorflreothen  were  standing  on 
tbe  sidewalk  In  fnmt  of  Powell  ft  Snlder's 
«ture  when  i)eople  were  passing,  and  they 
had  to  step  out  on  tbe  curbing  to  get 
aronnd  them.  He  asked  them  pullt^y  to 
1^  off  the  sidewalk  and  not  obstract  It; 
and  they  all  went  off  except  Bennett,  who 
«a1d  to  him:  *  There  is  room.*  He  told 
the  prosecDtor  for  tbe  third  time  to  more, 
and  he  refused  to  do  it.  He  had  no  war- 
rant or  other  process  for  the  prosecutor 
at  the  time,  but  the  next  morning  be 
swore  out  a  warrant,  which  was  pro- 
duced In  evidence.  He  was  at  that  time 
a  policeman.  The  prosecutor  was  drunk, 
and  acted  like  a  drunken  man.  Witness 
told  him  that  be  was  drinking.  Thepros- 
•ecator  only  remained  In  tbe  calaboose 
twen^  or  thirty  mlnntes;  and  be  told 
toim  that  If  he,  or  any  of  his  friends,  wonid 
-deposit  five  dollars  In  Hen  of  bond,  he 
would  let  blm  go  until  next  morning,  and 
then  appear  before  the  mayor.  One  Smith 
-deposited  with  the  defendant  the  five  dol- 
lars. The  prosecntor  did  not  demand  to 
be  permitted  to  give  bond ;  nor  did  he  of- 
in  bond,  nor  deposit  any  maaay  In  Uea 
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thereof.  No  one  offered  to  go  bis  ball,  and 
Smith  deposited  the  five  dollars  after  tbe 
prosecutor  was  confined  in  the  calaboose. 
On  cross-examination  the  defendant  stat- 
ed that  Bennett  was  standing  nearly  In 
front  of  the  store  door,  and  about  three 
and  a  half  feet  from  tbe  edge  of  the  side- 
walk; and  when  be  asked  him  to  move 
be  said:  'There's  eight  feet;'  but  there 
was  not  so  much  as  eight  feet  between  the 
place  where  the  prosecutor  was  standing 
and  tbe  edge  of  the  sidewalk,  which  is  not 
more  ttaan  eight  feet  wide  at  that  place. 
The  arrest  was  made  about  sunset  for  a 
violation  of  the  city  ordinance,  for  block- 
ing the  sidewalk ;  and  people  were  pass- 
ing at  the  time.  He  did  not  decline  to 
Uil  the  prosecutor  for  what  he  arrested 
him,  but  did  tell  him.  Prosecntor  said 
something  about  going  to  Thrashes  or 
somewhere  else,  to  get  bond.  Defendant 
declined  to  go  with  him,  but  told  him  he 
could  give  bond,  but  would  not  take  him 
to  hunt  It  up.  Prosecutor  did  not  offer 
to  go  to  procure  bail  before  he  got  Into 
the  calaboose.  Pnlllam,  one  of  the  aiders 
men  of  the  city,  was  at  that  time  mayor 
pro  tem.  His  place  of  business  Is  In  the 
Bank  of  Ashevllle,  two  hundred  yards 
away,  and  It  was  about  thesame  distance 
to  the  calaboose  from  where  the  arrest 
was  made.  PuUlam  was  not  In  the  bank 
at  that  time,  bat  was  at  bis  residence, 
about  a  hall  mile  distant.  Upon  redirect 
examination  the  defendant  stated  that 
Thrasb's  place  of  business  was  between 
said  bank  and  the  place  of  arrest.  No 
surety  was  present  to  go  on  tbe  bond, 
and  prosecutor  only  suggested  that  he 
could  give  bond."*  Other  witnesses  were 
examined,  cud  a  number  of  exceptions  tak- 
en to  the  charge  that  became  immaterial 
in  tbe  view  of  the  ccuw  taken  by  the  court. 
The  defendant  appealed  from  the  Judg- 
ment pronounced  on  tbe  verdict  of  guilty. 
Const.  N.  G.  art.  1,  S  17,  provides  that  "no 
person  ought  to  be  taken,  Imprisoned,  or 
disseised  of  his  freehold,  liberties,  or  priv- 
ileges, or  outlawed  or  exiled  or  in  any 
manner  deprived  of  bis  life,  liberty,  or 
property,  bat  by  the  law  of  the  land. " 

Oeorjpe  A.  Shafiard,  tor  appelant.  Tbe 
Attorney  Genera/,  tor  the  State, 

AvEUT,  J.,  {after  statingr  tbe  fiuta  as 
above.)  Ittthe  case  of  State  v.  Freeman, 
86  N.  G.  688.  the  court  distinctly  recog- 
nised the  right  of  a  police  officer  to  arrest 
withoot  warrant,  not  only  tor  felonies, 
riots,  and  breaches  of  the  peace,  but  for  vi- 
olation of  a  city  or  town  by-law  prohibit* 
Ing  nuisances,  and  which  the  municipality 
has  the  power  to  make,  when  the  offense 
is  committed  in  his  presence.  The  Code,  9 
8820,  makes  it  a  misdemeanor  to  rlolate 
any  valid  city  or  town  ordinance.  Tbe 
dty  law  relied  upon  by  the  defendant  to 
Justify  the  arrest  to  not  very  happily  and 
clearly  expressed.  Tbe  flrstsectlon  offered, 
numbered  848,  makes  the  frravamen  of  the 
offense  created  by  It  consist  In  tbe  failure 
on  the  part  of  the  persons  who,  by  assem- 
bling In  sufficient  nnmbera  In  the  streets, 
have  caused  an  obetruetion.  **to  disperse 
upon  notice  by  any  officer  or  any  member 
of  the  poHce.  ^  According  to  the  defend- 
ant's own  aoeonnt  of  the  transaction,  tbe 
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proefK^utor,  Bennett,  and  foar  or  flre  otb- 
era,  were  standinj?  In  front  of  Powell  & 
Snider'8  store,  when  they  were  aeked  po- 
litely not  to  obstruct  the  sidewalk ;  and 
all  ol  the  others  Imtnediately  went  away, 
leaving  Bennett  alone.  UenAett  then  eald, 
"There's  room,**  wherenpon  the  defend- 
ant, afterthe  prosecutor  had  been  reqneet- 
ed  three  times  "  to  move. "  and  had  not 
done  so,  arrested  him.  A  man  cannot  be 
guilty  of  a  uniaance  by  merely  standing 
still  on  aeldewalk,  and  refusing  to  move 
at  the  command  o!  a  policeman.  Even 
under  the  phraseoloKy  of  the  ordinance,  he 
was  not  gnllty  U  the  failure  to  "disperse** 
was  essential  to  constitute  guilt.  An  ob- 
struction may  be  removed,  and  a  crowd 
dispersed,  if  all  save  one  go  uB  In  different 
directions  and  he  stands  his  ground.  The 
act  of  one  person  halting  on  the  streets  for 
a  reasonable  time  without  misbehaving 
blmself  tn  any  way  is  not  such  a  nuisance 
ai  the  cl^  ha4  a  right  to  fortttd  by  its 
laws  under  the  general  power  delegated 
to  it.  Cool^,  Const.  Urn.  *200.  The  sec- 
tion referred  to  Imposes  a  fine  of  ftO  for  a 
Tfolation ;  and  If  Its  provisions  are  within 
the  purview  of  the  powers  granted  to  the 
corporation  the  violation  was  also  a  mis- 
demeanor. The  other  ordinance,  rule  15,  la 
not  mat^ally  different  as  to  what  it  pro- 
fOMPP  to  prohibit  and  prevent ;  but  It  is 
amenable  to  objection,  as  legislation  nltn 
vires.  In  that,  instead  of  a  fine,  It  imposes 
the  punishment  of  imprisonment  in  the 
station-house,  to  be  Inflicted  at  tlte  discre- 
tion of  an  officer,  without  a  previous  pre- 
liminary examination.  Not  only  is  the 
right  of  municipalities  to  make  by-laws  re- 
stricted to  the  ezpieas  les^slatlTe  grant  ol 
antiiori^  given  In  the  charters  or  con- 
tained in  the  general  laws  defining  the 
rights,  duties,  end  powers  of  all  such  cor- 
porations, but  they  are  subject  to  the  lim- 
itations contained  In  the  constitution  of 
the  United  States,  and  that  of  the  state  in 
which  they  may  be  sitaate.  Cooley,  Const. 
Um.  •198.  'm. 

The  second  ordinance  relied  upon  for 
the  protection  of  the  ofScer,  rule  16,  Is 
clearly  in  violation  of  the  constitution, 
art.  1,  SS 12, 18, 17,  in  providing  that  a  per- 
son may  be  arrested  because  he  refuses  to 
"move  on,**  and.  In  the  opinion  of  the  offl- 
cer,  who  is  left  to  Judge  of  his  conduct, 
"unreascmably  persists  in  remaining,  so 
as  to  Incommode  others  passing,  "and  can 
be  taken,  without  warrant  or  hearing,  to 
the  fltation-house.  Under  this  law,  be 
may  be  deprived  of  his  liberty,  and  sent 
to  a  dungeon,  not  only  without  trial,  but 
without  even  a  preliminary  examination, 
or  an  opportunity  to  give  ball  for  his  ap- 
pearance at  an  Investlgatiun  to  be  had  in 
future,  because,  in  the  opinion  of  a  police 
man,  he  consumes  an  unreasonable  time 
in  exchanging  greetings  with  two  friends 
whom  he  meets  upon  the  sidewalk  of  the 
city.  In  the  case  of  Judson  v.  Beardon, 
10  Minn.  431,  (GU.  387,)  the  defendant  Jua- 
tified.in  an  action  brought  against  falmto 
recover  damages  for  arresting  the  plala- 
titl,  under  an  ordinance  of  the  city  of  St. 
Paul  which  provided  that  any  one  who 
refused,  without  sufficient  excuse,  to  obey 
any  order  or  direction  given  ac  a  flre  by  a 
penon  duly  authorised  to  order  or  direct* 


should  pay  a  fine  not  exceeding  $60,  and 
that  "any  member  of  the  common  council 
or  any  flre  warden  may  arrest  and  detain 
such  person,  *  •  •  until  such  flre  is  ex- 
tlngulsbed."  The  court  held  that  tbe 
clause  permitting  thearrest  and  detention 
during  the  fire  was  unconstitutional  and 
void,  and  that.  If  the  plalntltr  had  violated 
any  valid  city  ordinance,  he  nki^t  bare 
been  arested  without  warrant.  This  caae 
has  been  cited  with  approval  by  both 
Cooley  and  Dillon.  Cooley,  Const.  LIm. 
*201,  245,  note  3;  Dill.  Mun.  Corp.  S  414, 
note.  It  was  held,  also,  that  an  ordinance 
providing  for  the  destruction  of  property 
as  a  nuisance,  without  a  judicial  hearing, 
was  void  under  a  section  in  the  constitu- 
tion of  Illinois  substantially  the  same  as 
that  already  cited  from  our  own  organic 
law.  Article  1,  $17;  Darst  v.  People,  61 
ni.  386.  The  by-law  distinguished  as  "rule 
16**  Is  unconstitutional  and  void.  If  the 
other  section  Is  sufficiently  intelllglbte  to 
be  enforced  under  a  strict  construction  of 
its  language  in  any  conceivable  case,  it  la 
certain  that  the  conduct  of  the  prosecutor 
in  failing  "to  disperse"  after  bis  comrades 
had  deserted  him  did  not,  according  to  de- 
fendant's own  acconnt  of  the  transaction, 
subject  him  to  liability  either  lor  the  pen- 
alty prescribed ,  or  to  Indictment  under  the 
general  law  making  it  a  mlademeaaor  to 
violate  a  town  ordinance. 

The  charter  of  tbe  city  (chapter  111,  IS 
25,  27.  69,  Priv.  Laws  1888)  gave  the  city 
marshal  the  powers,  as  a  peaoe-ofBcor,  m 
the  sheriff  or  constables  of  the  county  of 
Buncombe,  and  to  both  the  marshal  and 
a  pollcemanthe  authority  to  make  arreata 
"  (1)  whenever  he  shall  have  In  lila  bands  a 
warrant  duly  Issued  by  the  mayor  of  the 
dty  of  Asfaevllle  or  ajnstlce  of  the  peace  of 
the  county  of  Buncombe;  •  •  •  (8) 
whenever  a  misdemeanor  or  violation  of 
any  ordinance  has  been  committed,  and  ha 
has  reasonable  canse  to  believe  that  the 
suspected  party  may  make  his  escape  be- 
fore a  warrant  can  be  obtained."  Tbe 
power  to  arrest  without  wcurrant  to,  in 
express  terms,  confined  to  two  tlnaees  of 
cases,— where  he  sees  an  offense  committed ; 
or  where  he  knows  it  has  been  committed, 
and  has  reasonable  ground  to  apprehend 
an  escape.  The  latter  provision  enlarges 
his  authority  beyond  ^at  of  a  sheriff  or 
constable,  but  upon  condition  that  the  or^ 
dinance  hascertainly  been  violated.  J  edge 
Dillon,  In  his  work  on  Municipal  Corpora- 
tions, (volume  1.  §  211,)  says:  "Charters 
authorizing  municipal  officers  to  make  ar- 
rests upon  view,  and  without  procese,  are 
to  be  viewed  In  connection  with  thegeneral 
statutes  of  tbe  state,  and,  being  In  dero- 

fatlon  of  Uber^,  are  strictly  construed. " 
esterfleld  v.  Vlcker«i.  8  Cold.  209 ;  White  ▼. 
Kent,  11  Ohio  St.  660.  In  tbe  exercise  of 
the  extraordinary  power  given  him  by  the 
charter,  it  was  the  duty  of  the  defendant, 
before  he  touched  the  person  of  the  prose- 
cutor and  demanded  a  surrender  of  his 
liberty,  to  know  that  the  misdemeanor 
had  been  committed,  either  from  seeing, 
or  from  such  Information  as  made  him 
willing  to  incur  the  risk  of  Indlctmoit,  or 
of  being  mulcted  in  damages.  It  no  ordi- 
nance had  been  violated.  The  qoestion  of 
good  faith  on  the  part  of  the  ptrttoeman 
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comes  to  his  idd  when  he  is  resisted  In 
making  an  arrest  that  he  has  an  nndoubt- 
ed  right  to  make,  If  there  be  resistance, 
and  the  question  arise  whether  excesslTe 
force  was  used  to  oTercorae  it ;  but  pulice- 
men  of  Asherille  must  determine  at  th^r 
peril,  preliminary  tu  proceeding  without 
warrant*  whether  a  Talld  ordinance  has 
heea  Tiolated  within  or  out  of  th^r  view. 
The  principle  recognised  In  the  cases  of 
State  V.  McNinch,  90  N.  C.  695,  and  State 
V.  Pugh.  101  N.C.  787,  7  S.  E.  Bep.  757,  was 
never  intended  to  apply  in  any  case  ex- 
cept where  an  officer  is  making  a  lawful 
arrest.  In  the  case  of  Jndson  v.  Keardon, 
supra,  another  principle  was  laid  down 
which  »eeme  to  have  met  with  approval, 
also.  It  wus  held  that,  the  arrest  harlng 
been  mnde  under  a  void  by-law,  and  being 
without  autbority.  the  officer  making  it 
could  not  relyupun  hla  good  faith  as  a  de- 
fense to  an  action  brought  by  the  party 
imprisoned  for  malicioas  prosecution,  ^nd 
that,  the  arrest  was  made  axKin  the  flrat 
part  of  the  ordtnanee,  which  was  not  un- 
constitutional, the  honest  purpose  of  the 
defendant  would  not  protect  him  because 
the  plaintiff  had  violated  that  part  of  the 
ordinance  by  crossing  the  hose.  There 
two  distinct  provisions,  one  valid  and  the 
other  void,  were  embodied  in  one  para- 
gr^b,  while  in  our  case  they  are  the  sub- 
jects of  distinct  sections.  The  dllferance  in 
that  respect  can  give  rise  tone  distinction 
between  that  case  and  the  one  before  us ; 
for  a  legislative  or  a  municipal  law  may 
be  valid  In  part  and  void  in  part,  and  the 
portion  not  repugnant  to  the  organic  law 
win  be  enforced  Just  as  if  it  had  been  a  dis- 
tinct statute. 

There  was  no  suggestion  in  the  evldmce 
that  the  pivMeeator  was  "fonnd  drunk  In 
the  streets,  hallooing,  or  making  an  un- 
usual noise,  "so  as  to  bring  blm  within  the 
letter  or  even  the  spirit  of  the  only  other 
ordinance  offered  in  evidence,  designated 
as  "number  645."  The  fact  that  the  prose- 
cutor told  the  defendant  that  he  had  been 
drinking,  or  acted  like  a  drunken  man,  or 
that  be  even  was  drank  without  making 
any  noi^y  demonstration,  neither  subject- 
ed htm  to  liability  for  the  penal^  nor  to 
indictment,  because,  under  a  strict  con- 
struction of  the  law,  be  most  have  been 
both  drunk  and  noisy. 

This  case  may  be  distinguished  from 
that  of  State  v.  McNlnch.  87  N.  C.  667,  in 
the  tact  that  in  the  latter  the  arrest  was 
made  under  an  ordinance  declaring  "  pub- 
lic drunkenness  and  loud  and  profane 
swearing  to  be  a  nuisance.**  The  court 
held  that,  where  one  was  found  drunk  and 
swearing  In  an  open  spnceln  rear  of  a  bar- 
room. It  was  public  drunkenness,  though 
In  a  private  place,  and  that  the  defendant 
was  therefore  liable  under  the  letter  of  the 
law.  That  case  went  to  the  extreme  limit 
In  sustaining  the  right  to  declare  any  act 
a  nuisance  that  was  not  a  nuisance  at 
common  law,  and  especially  when  no  spe- 
dflc  power  to  enact  the  by-law  was  shown 
to  be  In  the  city  charter. 

We  conclude  that,  according  to  the  de- 
fendant's own  evidence,  he  was  guilty; 
and,  therefore,  though  the  Judge  may  have 
failed  to  state  the  law  coirectlyln  submit- 
ting to  the  Jury  the  whole  case,  still  the 
T.lls.B.no.6— 24 
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defmdant  Is  not  entitled  to  a  new  trial  11 
he  was  guilty  In  the  aspect  of  the  testi- 
mony most  favorable  to  himself,  and 
founded  upon  the  conception  that  his  own 
statement  was  true.  The  Judgment  must 
be  affirmed. 

Datzb,  J.,  dissenting. 


Whttkhdrst  v.  Pettiphee. 

(Supreme  Conn  of  North  CaroUna.  Hm^K, 
ISOO.) 

AFPBiJ.— BSVUT— OBJBOnOHS  HOT  RUSSD  B>- 
LOV. 

1.  The  refosal  oi  the  ooort  below  to  set  a^de 
a  verdict  <m  the  gronnd  tlist  it  was  against  the 
weight  of  the  evioenoe  oanuot  be  reviewed  cm  ap- 
peal. 

8.  The  oourt  wUl  not  oonslder  any  ezcepttoas 
not  set  out  In  tbe^case  on  appeal, "  other  than 
those  exoeptions  to  the  Jurisdiction,  or  because  the 
complaint  does  not  state  a  oanse  of  aotiOD,  or  to 
tfas  ftuffloteocr  of  an  IndiotmeuL  Rule  37,  and 
Code,J(650;  MoiUiinOD  v.  Uoirison,  IM K.  a  S». 
10  8.  E.  Rep.  513;  Taylor  v.  nnmmer.  ante,  268, 
and  Walker  v.  Scott,  ante,  (at  this  tens,}  (dted 
and  approved. 
{Syllabus  by  Oie  Cou/rt.) 

Appeal  from  superior  court,  Pamlico 
county;  Bbown,  Judge. 

Ejectment  by  H.  C.  Wbitehurst  against 
Israel  Pettipher.  Therewas  judgment  for 
defendant,  and  plaintiff  appealed.  His  ap- 
I>eal  was  dismissed,  and  aifterwards  rein- 
stated. For  opinion  on  motion  to  rdn- 
Btate,  see  10  S.  B.  Hep.  867. 

Cl&rk  A  Clurkt  lor  appellant.  Onea  A 
Stevenstin,  L.  J.  Moore, aa^Cteo.  H.Snow, 
for  appellee. 

Clabx,  J.  The  "case  agreed**  states: 
**  The  plaintiff  made  no  exceptions  what- 
ever daring  the  trial,  nor  to  the  charges. 
Thejury  fonnd  thelnsues  In  favor  of  the  de- 
fendant. After  the  verdict  the  plaintiff 
moved  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  the 
evidence,  and  made  no  other  objection 
whatever. "  The  motion  was  overruled, 
and  judgm«Dt  entered  against  plaintiff.  It 
needs  no  citation  of  authority  that  tbla 
court  will  not  rerlew  the  refusal  by  the 
court  below  of  a  motion  to  set  aalde  a 
judgment  as  being  against  the  weight  of 
the  evidence.  Indeed,  the  point  was  not 
insisted  upon  In  this  court.  The  appellant 
relied  upon  alleged  errorsln  thecharge  not 
assigned  In  the** case  on  appeal."  Code. 
§  412,  requires  exceptions  on  the  trial, 
except  to  the  charge  to  be  entered  at 
the  time.  Code,  $  412,  provides  that  the 
charge  may  be  deemed  excepted  to.  But 
exceptions  to  the  charge  and  exceptions 
takeu  on  the  trial  are  waived  and  deemed 
abandoned  unless  set  out  by  appellant  in 
making  out  his  statement  of  case  on  ap- 
peal. Code,  S  ^1  and  also  rule  27  of  the 
rules  of  this  court.  These  requirements  ol 
the  statute,  and  of  the  rule  made  in  con- 
formity to  them,  are  reasonable  and  JuBt. 
It  is  no  hardship  to  appellant  to  require 
blm  to  assign  the  errors  he  relies  on,  when 
be  has  10  days  In  which  to  consider  the 
case  before  serving  his  statement  of  the 
case  on  appeal.  When  this  is  done,  the  ap- 
pellee can  present  his  view  of  tbe  evidence, 
and  of  the  charge  bearing  upon  the  excep- 
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tlous  relied  on ;  and  If  there  1b  any  dis- 
agreement tbe  Judge  will  settle  the  . caee. 
So  much  depends  open  the  context  that 
tfale  iB  Important,  u  exceptions  could  be 
taken  for  the  flrst  time  here,  (other  than 
exceptions  for  want  of  Jurisdiction,  or 
complaint  not  stating:  facts  sufficient  to 
constitute  a  cause  of  action,)  it  would  ren- 
der neceesary  always  a  rolumlnous  and 
minute  statement  of  the  trial,  the  evidence, 
and  the  char^,  lest  something  be  not 
stated.  The  object  should  be,  however,  as 
the  court  has  often  said,  to  send  np  only 
so  much  of  the  trial,  the  evldmce,  and  the 
diarge  aa-ia  neceesary  to  present  theezcep- 
tions  taken,  and  the  errors  aaalgned.  Be- 
sides, the  appellee  should  not  be  surprised 
by  errors  alleged  here  of  which  no  com- 
plaint was  made  below,  and  which  he  is 
unprepared  to  meet  for  want  of  notice. 
The  lines  upon  which  the  contest  Is  to  be 
fought  out  should  be  made  known  below, 
so  that  when  the  parties  appear  la  this 
court,  neither  will  be  taken  at  an  nnfalr 
advantage.  These  statutes,  and  the  rea- 
sons tor  them,  have  been  recently  consid- 
ered, and  the  authorities  reviewed,  In  Mc- 
Kinnon  v.  Morrison,  104  N.  C.  854, 10  S.  E. 
Rep.  618;  Taylor  v.  Plummer,  ante,  266, 
and  Walker  v.  Scott,  ante.  864,  (both  at 
this  twm.) 

PaB  Cetbiam.  No  error. 


Statb  t,  £a.vbb> 
(Suprems  Court  ofNorOi  CoraNno.  April  tl, 

IirroxioATiHS  Liqoohs— IimioncBirT. 

1.  OoooDVictionuDderanlDdiotiiiantohargiiiff 
defendaot  with  iUenlly  selllug  spltitaous  Uouora 
*'wlthin8mUe8of  toe  old  Bite  of  the  Kutbenord- 
toD  Baptist  Church  In  Rutherford  oonnty, "  In  vlo- 
latiOD  of  Laws  S.  C  1S81,  c.  284, «  motiOD  In  arrest 
of  Jadgmenti  on  the  gnmnd  that  the  Indlotment 
did  not  Btste  that  there  wa>  sucb  a  obarch  in  the 
county  at  the  time  the  act  waa  paaied,  and  that  it 
bad  siDoe  been  moved,  and  also  becauee  that,  the 
obnrcb  having  been  removed,  tbe  law  ceased  to  be 
operative,  oansot  be  sustalDed.  Tbe  statute  Is  for 
the  protection  of  the  people  wltbln  a  three-mile 
radius  as  well  as  tbe  cbarob. 

S.  A  motion  in  arrest  can  only  be  granted  for 
matters  apparent  on  the  face  of  the  reoord,  and  it 
does  not  appear  in  the  indictment  that  the  obnrob 
had  beam  removed. 

Appeal  from  superior  court,  Sntherford 
county;  J.  H.  Ubbbimon,  Judge. 

Tfte^ttorn^  Qaierai  and  M.  B.  B»W8, 
for  the  State.  J.  N.  Boldlog,  for  defend- 
ant. 

Clabk,  J.  Chapter  284,  Acts  1881,  pro- 
hibited the  sale  of  splritnous  Uqnor  at 
numerous  points  named,  and,  among 
others,  "within  3  miles  of  Butherfordton 
Baptist  Church,  in  Rutheriord  county.** 
The  defendant  waa  indicted  for  BclllQKBplr> 
ituons  liquor**  within  8  miles  of  the  old  site 
of  the  Rutherfordton  Baptist  Chnrch,  in 
Rutherford  county,  contrary  to  the  stat- 
ute In  such  case  made  and  provided,"  and 
was  found  guilty.  He  moved  In  arrest  of 
Judgment,  which  was  allowed,  as  stated 
by  thecourt,uyonthegroundB:  "(1)  That 
the  Indictment  waa  defective  In  notaettlng 
forth  the  fact  that  at  the  time  of  lAie  rat- 
ifleAtlon  til       atatnte  there  waa  aach  a 


chnrch  In  Rutherford  counlyas  tbe  'Ruth- 
eriordton  Baptist  Chnrch,  and  that  ft  had 
since  been  moved.'  (2)  That  the  law  had 
been  passed  to  protect  the  church,  and,  as 
the  church  had  been  removed  and  no  longer 
needed  protection  at  the  old  site,  tbe  law 
ceased  to  beoperatlve;  the  reason  ceaalng, 
the  law  ceased  also. " 

Tbe  principle  qaoted,  that,  "the  reason 
ceasing,  the  law  ceaaee  also, "  has  reference 
solely  to  the  application  of  settled  l^^l 
principles  to  a  given  state  of  facts,  a 
system  which  is  usnalb'  called  the  **  com- 
mon law. "  It  has  no  an>Ucatlon  to  the 
anppoBed  leglalatlve  reason  for  adopting 
a  statute  which  mast  speak  for  Itself,  and 
isconstmed  according  to  Its  tenor.  There 
are  rules  lor  the  constructlou  of  statutes 
where  their  meaning  is  doubtful,  aneh  as 
considering  the  mischief  to  be  remedied,  or 
the  object  to  be  attained.  Potter's  Dwar. 
St.  182,  citing  Story,  Confl.  Laws,  p.  10.  and 
Denn  v.  Beld.  10  Pet.  624. says:  Although 
the  spirit  (if  anbutrument  is  to  be  regard- 
ed no  less  than  Ita  lettw,  yet  the  spirit  Is 
to  be  collected  from  the  letter. "  The  rules 
for  construing  the  meaning  of  doubtful 
language  in  a  statute,  by  the  int^tlon  of 
the  l^rislature,  do  not  authorise  the 
courts  to  Infer  the  motive  of  that  body 
In  passing  an  act,  and  when  a  state  of 
facts  which  then  ezisted  ceases,  the  covrta 
have  no  power  to  h(dd  that  soch  atate  <rf 
factseanaedtheactto  bepaaaod, and  thet^ 
tore  the  act  Itself  Is  at  an  end.  Heretbere 
are  no  doubtful  words  to  construe.  The 
meaning  and  Intention  are  clearly  to  for- 
bid the  sale  of  spirituous  liquor  within 
three  miles  of  the  point  named.  There  is 
no  Intent  Indicated  that  the  law  should 
cease  to  operate  if  tbe  state  of  facts  thai 
existing  should  cfaaaoe.  The  role  la*  If  the 
language  is  doubtful  and  tbe  taiteaitloa 
clear,  to  construe  the  language  by  tbe  In- 
tention. Here,  the  language  being  clear, 
the  supposed  policy  of  the  leglalatare  Is 
too  uncertain  a  ground  upon  which  to 
found  the  Interpretation  of  tiie  statute. 
Brown  V.  Brown,  103  N.  C.  218,  8  S.  E.  Rep. 
111.  If  the  object  waeaolely  to^rotect  the 
church  In  the  quiet  exwdse  <h  rdislons 
servlcea,  and  not  tbe  people  of  the  adja- 
cent territory  as  well.  It  Is  strange  that 
the  act  was  to  be  In  force  all  the  time,  and 
Is  not  limited  to  the  days  sncbservlcee  are 
held,  as  is  the  case  with  the  act  prohibit- 
ing sale  or  giving*  away  of  intoxicating 
liquor  within  five  miles  of  a  polling  place, 
(Code.  S  2740:)  or  the  act  prohibiting  tbe 
same  within  two  mllesof  apolitical  apeak- 
Ing,  (Id.  §  1079;)  or  the  general  act  pro- 
hlbltingit,  except  by  licensed  dealers,  with- 
in one  mile  of  any  place  where  reUgiiona 
exercises  are  In  progress,  (Id.  §  3071.) 

It  may  be  that  tbe  motive  with  the  leg- 
islature waa  to  protect  the  church.  The 
statute  does  not  ao  declare.  II  moth  waa 
the  motive,  and  the  occaaion  of  it  baa 
ceased,  another  l^rlslature  may  see  fSt  to 
repeal  the  law.  The  court  cannot  do  so. 
It  the  church  had  been  burnt,  an  accident 
or  an  Incendiary  could  not  destroy  an  act 
of  the  l^islature,  nor  could  the  removal 
of  the  church  by  vote  of  a  majority  of  its 
members  nullify  tbe  law.  The  cbarcb  is 
mer^  designated  a«  tba  localitjr  fKHu 
which  lAe  diatanee  kA  three  mUes  to  to  be 
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meaBDied.  Its  remoTal  can  no  more  re- 
peal the  statute  than  the  destruction  oi  a 
b^jlnnhig  comer  can  vitiate  a  deed.  The 
removal  to  a  new  site  cannot  make  It  the 
center  of  a  new  diBtrlct  of  three  mllee,  but 
the  distance  Tnoat  Btlll  be  measured  from 
the  spot  where  the  church  stood  when  the 
act  was  passed.  In  Spain*  where  wlnd- 
mllW  are  common,  they  have  a  saying: 
"Though  the  mills  are  down,  the  winds 
are  blowing  there  still."  Thou^  tbe 
church  has  been  removed,  people  are 
still  living  within  the  three-mile  radius  of 
where  Itstood, and  they  cannot  be  deprived 
of  the  protection  of  the  statute  upon  the 
assampUon  that  the  legislature  meant  to 
protect  chnrcbes  only.  Indeed,  In  this 
same  act,  territory  within  a  given  dlo- 
tance  of  certain  mlUs,  mines,  factories, 
and  railroad  stations,  and  also  certain  en- 
tire townships,  are  protected.  Oonld  the 
act  of  a  private  citizen  In  cloding  his  mine 
or  ivmuvlDg  his  mill  or  factory,  or  the  act 
of  a  railroad  corporation  in  changing  Its 
depot,  or  of  the  coun^  commissioners  in 
the  division  or  absorpHon  of  a  township, 
repeal  tbe  application  <^  the  statute  to  the 
territory  described  m  the  act?  With  as 
much  force  It  might  be  curgned  that  a 
change  of  name  would  have  that  effect. 
If  the  continuing  furceot  astatutedepends 
upon  the  conduct  of  Individuals,  the  con- 
gr^ation  would  take  the  adjacent  terri- 
tory out  of  tbe  statute  as  certainly  by  a 
change  of  the  name  of  their  church  as  by  a 
removal  of  the  bidlding,  possibly,  a  few 
yards  or  mote.  In  both  cases  the  test  ia, 
what  spot  was  designated  by  the  legisla- 
tnre  as  the  point  from  which  the  teritorry 
exempted  Is  tobemeasured?  andnooneex- 
ceptthe  legislature  can  changeorrepeal  tbe 
statute.  Statev.Moody,95N.C.656:  State 
V.  Patterson,  W  N.  C.  666,  4  S.  E.  Rep.  540. 
The  case  of  State  v.  Hampton.  77  C.  9120, 
is  not  In  point;  for  there  tbe  act  prohibited 
"Uie  saleof  Intoxicating  liquor  within  three 
miles  of  AshevUle  &  Spartanburg  Hallroad 
daring  the  construction  of  said  road,  and 
tbe  act  was  held  to  be  In  force  only  during 
the  time  limited.  There  Is  no  such  limita- 
tion here.  Had  the  act  prohibited  tbe  sale 
of  Uqnor  within  three  miles  of  the  church 
during  dlvlnesar  vices,  whenevernoservlces 
were  fidd  there,  whether  the  omission  was 
cansed  by  a  removal  of  the  building  or 
otherwise,  the  act  would  not  be  in  opera- 
tion. Alitor,  when,  as  here,  the  church  or 
the  mill  urrailroad  station  is  only  a  desig- 
nation of  thecentraJ  point  of  the  protected 
territory.  Another  objection  applies  to 
both  of  the  grounds  aaslgned  in  arrest  of 
judgment.  An  arrest  of  Judgment  can 
only  be  granted  for  a  defect  appearing  up- 
on the  face  of  the  record.  Nothing  which 
appears  thereon  shown  that  the  church 
bad  In  fact  been  removed  at  all,  or  stands 
elsewhere  than  It  did  the  day  the  act  was 
ratified.  It  is  true  the  bill  charges  "  the 
old  slteof  Bntherfordton  Baptist  Church. " 
Son  constat,  but  that  the  church  named 
in  tbe  act  was  built  apon  such  old  site.  It 
may  or  may  not  be  so.  It  is  a  matter  of 
sarmlse,  and  not  a  "defect  apparent." 
Probably  It  would  have  been  better  if  the 
additional  all^atlon  suggested  by  the 
court  below  had  been  made  in  the  indict- 
ment, bat  advantage  of  any  supposed  de- 
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feet  in  that  regard  could  only  be  taken  be- 
fore  Twdtct.  It  is  cured  by  verdict,  for, 
apart  from  the  knowledge  derived  from 
the  evidence,  which  cannot  be  considered 
on  a  motion  in  arrest  of  Judgment,  there 
is  nothing  to  show  that  the  words  "old 
site "  are  anything  other  than  mere  sur- 
plusage. If,  however,  those  words  can  be 
taken  as  showing  a  removal  of  the  charch 
since  the  statute,  there  is  no  defect;  for 
tbe  old  site  Is  the  proper  point  from  which 
the  three  miles  are  to  be  measured.  The 
judgment  In  arrest  most  be  set  aside,  and 
the  cause  remanded,  that  the  superior 
court  may  proceed  to  paas  Judgment  upon 
the  verdict  In  conformity  to  this  opinion. 
Error. 


CorFiN  9t  al.  V.  Cook. 

{Supreme  Court      North  Carolina.  April  28. 
1690.) 

Sau  or  Lanb  bt  Ezsonro^— Dbsd— Coixatibai. 
Attack  or  Jdmhiht. 

1.  In  a  proeeediDg  by  sn  exeoator  to  sell  his 
teitator'B  land  for  the  payment  of  debts,  two  of 
defendants  were  infaDts,  who  were  regularly 
served  with  a  summons,  and  a  guardian  oa  litem 
was  appointed  for  them ;  but  It  did  not  afl^rma- 
tivelT  appear  that  he  was  served  with  process,  as 
requlrea  oy  Code  N.  0.  1 181,  or  that  he  answered 
for  his  wards.  Held  that,  as  the  ooart  had  ob> 
tained  jurisdiction  by  the  servioe  on  the  infants. 
It  would  be  presumed  that  tbe  prooeadlngs  bad 
been  regular;  hut  that,  erea  though  the  guardian 
had  not  been  served,  tlie  jndgment  was  thereby 
rendered  merely  voidable,  ana  oould  not  be  ool- 
latendly  attacked. 

2.  The  order  of  sale  required  one-balf  of  tbe 
price  to  be  paid  at  onoe,  and  the  sale  was  oon- 
firmed  on  the  exeontor's  report  that  tbe  purchaser 
had  complied  with  its  terms.  It  upeared,  bow- 
ever,  that  tbe  prioe,  wUoh  waa  a  teir  one^  was 
not  paid  until  after  some  delay,  hut  tliat  it  was 
then  duly  applied  to  tbe  payment  of  testator's 
debts;  tliat  toe  purchaser,  who  had  previously 
expressed  a  willingness  to  buy  the  land  at  a 
Bpeeifled  prloe^  was  absent  from  the  sale,  where- 
upon, at  the  executor's  request,  a  third  person, 
unacquainted  with  the  purchaser,  bid  in  the  land 
for  him  at  tbe  price  named.  The  executor  received 
no  benefit  therefrom,  and  it  was  not  suggested 
that  a  higher  price  would  otherwise  have  been 
realised.  HelOt  that  tbe  facts  disclosed  no  such 
fraud  as  to  oersons  Interested  adversely  as  would 
warrant  the  ooart  in  setting  aside  tbe  saleafterttae 
lapse  ofyears. 

8.  Wheretheprooeedingbyanexeootorto  sell 
testator's  land  to  pi^  debts,  and  all  orders  and 
the  judgment  therein,  are  enUtied  in  the  name  of 
the  testator's  e»outor,  and  the  deed  so  describes 
him,  and  he  therein,  professes  to  execute  it  by  vir- 
tue  of  his  sower  as  such  executor,  the  deed  suf- 
flclmtly  refers  to  the  order  which  antborisod  Its 
exeoatum,  withont  formal  recitala  in  referenoe 
thereto. 

Appeal  from  superior  court,  Mecklen- 
burg county;  H.  Q.  Connor,  Judge. 

Action  by  Alabama  Coffin  and  others 
against  Q.  A.  Cook,  to  recover  the  posses- 
sion of  certain  land.  From  the  Judgment 
for  defendant  plaintiffs  appeal. 

E.  T.  CaDsler,  A.  BurwelhaadP.D.  Walk- 
er, tot  appellants.  C.  W.  TWet,  for  appel- 
lee. 

Mesrimon,  C.  J.  The  plaintiffs  showed 
apparent  title  to  the  land  described  In  the 
complaint.  Tbe  defendant  relied  upon  the 
validity  and  sufficiency  of  orders  and  the 
Judgment  in  a  special  proceeding,  wherein 
tbe  ftme  plaintiffs  were  parses  defendant, 
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to  sell  this  land  to  make  assets  to  pay 
debts  of  the  testator  therein  named.  He 
contends  that  the  proceedlnff  mentioned 
was  valid,  and  at  the  sale  therein  of  the 
land  he  parchased  it.  paid  the  parcbase 
money,  and  obtained  a  deed  of  conTey- 
ance  therefor,  under  and  in  pnnraance  of 
an  order  of  the  court  snfllcient  to  pat  the 
title  to  It  in  him. 

The  plaintiffs  insist  "that  said  special 
proceedinf^  are  void,  for  that  nosummoas 
was  served  on  H.  K.  Reld.  guardian  ad 
litem  of  the  feme  plaintiffs,  who  were  in- 
fant defendants  in  said  special  proceeding, 
and  that  said  gnardian  did  not  appear  or 
answerin  said  special  proceedings,  and,  fur- 
ther, that  no  notice  of  the  motion  to  ap- 
point said  guardian  was  served  on  said 
infants.  **  It  appears  from  the  record  of 
the  special  proceeding;  that  the  ikme  plain- 
tiffs were  defendants  therein,— one  of  the 
■age  of  six,  and  the  other  of  four,  years; 
thafnotice  Issued  to"  them,  and  that  Vf. 
K*  Reid  was  appointed  icnardtan  ad  litem 
for  them.  It  does  not  appear  afflrmatire- 
ly  that  he  was  served  with  process,  nor 
that  he  answered  for  his  wards.  It  does 
appear  from  the  record  that  a  summons 
was  issued  for  them  and  others,  and  that 
the  sheriff  returned  the  same  as  to  them  as 
follows:  "Executed  Aognst  25.  1870,  by 

d^irering  a  copy  to  Alabama  and 

Teresa  Downs,  who  are  infants;"  and  he 
also  returned  that  he  had  served  the  same 
by  delivering  a  copy  "to  Nancy  Downs, 
mother  of  Alabama  and  Teresa  Downs, 
who  are  Infants. "  Such  service  was  made 
as  prescribed  by  the  statute,  (Code.  §  217, 
par.  2,)  declaring  how  service  of  summons 
shall  be  made  on  minors.  Regularly,  the 
guardian  ad  litem  should  have  been  served 
wltii  summons  and  a  copy  of  the  com- 
plafjt,  (Id-S  181)  and  he  should  have  made 
answer  for  the  Infant  defendants.  This 
was  not  done,  as  far  as  appears.  There 
was  hence  possible  Irregularity,  The  pre- 
sumption, however,  is  that  the  guardian 
was  r^ularly  appointed,  and  thathe  toolc 
notice  of  bis  appointment;  nothing  to  the 
contrary  appearing  In  the  record.  Bnt 
snch  irregularity.  If  It  existed,  did  not  ren- 
der the  special  proceeding,  or  the  orders, 
Judf^ment,  and  other  proceeding  therein, 
void.  The  court  obtained  Jurisdiction  by 
virtue  of  the  service  of  process,— the  sum- 
mons. Theinlant  defendants  were  before 
the  court,  and  the  presumption  Is  in  favor 
of  the  sufficiency  and  validity  ut  what  was 
done  In  the  course  of  the  proceeding.  At 
most,  the  orders  and  Judgment  were  only 
voidable,  and  they  could  not  be  attacked 
collaterally.  This  could  be  done  only  by 
proper  motion  In  the  ornceedlng,  except 
that  the  same  might  be  attacked  for  fraud 
by  an  Independent  action  brought  for  that 
purpose.  England  v.  Gamer,  9U  N.  C.  197 ; 
Hare  y.  Hollomon,  94  N.  C.  14;  Sumner  v. 
Sessoms,  Id.  871;  Syme  v.  Trice.  96  N.  C. 
243, 1  S.  E.  Rep.  480;  Tyson  v.  Belcher,  102 
N.  C.  112,  9  S.  E.  Rep.  634. 

On  the  trial  it  was  admitted  that  the 
petitioner  (executor)  In  the  special  pro- 
ceeding sold  the  land  therein  specified  (that 
now  in  controversy)  in  pursuance  of  the 
order  of  sale;  that  btfore  the  day  of  sale 
the  defendant  hcul  expressed  his  willlng- 
nesa  to  bid  96>B0  per  acre  Tor  the  land ;  that 


on  the  day  of  sale  he  was  not  present  at 
the  sale;  that  the  petitioner  requested  one 
J.  M.  Beavers  to  bid  that  price  for  the 
land,  and  he  did  so ;  that  the  sale  so  made 
wasreported;  tbatnopartof thepurcbase 
money  was  paid  that  day,  or  at  the  time 
of  the  order  confirming  the  sale;  that 
said  Beavers  never  made  any  assignments 
of  his  bid,  and  his  was  the  only  bid  ;  that 
on  the  day  of  the  sale  the  defendant  had 
notice  that  he  had  so  bid  for  the  land  at 
the  petitioner's  request,  and  that  no  part 
of  the  purchase  monev  had  been  paid ;  that 
about  throe  months  after  the  sale  the  pe- 
titioner notified  the  defendant  that  he 
must  pay  the  purchase  money ;  that  an 
arrangement  was  then  made,  in  pursuance 
of  which  John  T.  Downs  advanced  the 
money,  and  took  a  deed  from  the  petition- 
er, with  the  understanding  that  he  would 
convey  the  land  to  the  defendant  upon  the 
payment  to  blm  of  the  money  he  so  ad- 
vanced; that  the  defendant  afterwards  so 

{>aid  the  money.andtook  title  forthe  land 
rom  said  Downs;  that  the  moneyso  paid 
to  the  petitioner  was  applied  to  the  dis- 
charge of  the  debts  of  the  testator  men- 
tioned in  the  special  proceeding;  that  the 
defendant  paid  the  petitioner  rents  for  the 
land  until  Downs  took  the  deed  ther^or. 
The  Jury  found  by  their  verdict  that  the 
said  Beavers  bid  off  the  land  tor  the  de- 
fendant, and  that  the  price  bid  therefor 
was  a  fair  price  tor  it  on  the  day  of  the 
sale.  The  order  of  sale  directed  that  the 
land  be  sold,  one-half  of  the  price  bid  to 
be  paid  at  once,  the  balance  to  be  due  at 
six  months,  secured  by  bond  and  security. 
The  petitioner  reported  the  sale  to  the 
court,  and  that  the  purchaser  had  com- 
plied with  the  terms.  Affidavits  nere 
filed  stating  that  the  land  sold  for  a  fair 
price.  Thereupon  the  court  conBrmed  the 
sale,  and  directed  the  petitioner  "  to  collect 
the  money  when  due,  and  make  title  to 
the  purchaser.'* 

The  plaintiffs  Insisted,  secondly,  that,  in 
view  of  the  facts  thus  appearing,  the  sale, 
the  order  confirming  the  same,  and  the 
deed  executed  by  the  petitioner  in  parHu- 
ance  thereof,  were  void,  or,  at  all  events, 
voidable.  In  the  discretion  of  the  femes 
plaintiff.  We  think  this  contention  rests 
upon  no  Hubstantlal  foundation.  There 
was  some  irregularity— want  of  good  faith 
— on  the  part  of  the  petitioner  as  to  the 
report  of  the  sale  of  the  land,  and  some 
delay  In  the  payment  of  the  purchase 
money,  bnt  not  to  such  extent  as  to  preju- 
dice materially  the  rights  of  any  party  In- 
terested. If  the  pertinent  facts,  as  they 
now  appear,  had  been  made  to  appear  to 
the  court  shortly  after  the  making  of  the 
order  confirming  the  sale,  it  might,  per- 
haps, have  set  It  aside,  and  ordered  a  re- 
sale; bat  It  certainly  would  not  do  so 
alter  the  money  had  been  paid  and  applied 
to  the  payment  of  tbedebts  ot  the  testator 
of  the  petitioner,  and  after  the  lapse  of 
years.  The  property  was  sold,  after  doe 
notice,  at  fair,  open  sale.  It  brought  a 
fair  price.  The  price  was,  after  some  de- 
lay, paid,  and  the  money  duly  applied. 
The  mere  facts  that  the  pctltlonersuggest- 
ed  to  the  defendant  that  he  buy  the  land ; 
that  the  defendant  said  he  would  bid  the 
price  mentioned;  that  in  his  absence,  on 
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the  Aa^  of  the  sale,  the  petitioner  request- 
ed a  third  person  to  bid  the  price  named 
for  the  defendant  not  for  himself,— were 
not  of  themselves  frandulent.  They  could 
not  In  their  nature  necessarily  affect  the 
plaintiffs,  or  any  person  Interested,  ad- 
versely. The  petitioner  did  not  buy.  He 
was  not  to  share  in  the  purchase,  or  to  be 
benefited  In  anyway.  Uis  purpose  was 
to  sell  the  land  for  the  purposes  contem- 
plated by  tlie  law.  The  land  brought  a 
fair  price.  It  does  not  appear— It  Is  not 
snsgested — that  it  was  worth  or  would 
have  brouKht  more  but  for  the  facts  com- 
plained of.  The  person  who  made  the  bid 
for  the  land  was  not  the  purchaser ;  the 
defendant  was.  It  was  not  essential  that 
the  bidder  should  know  who  was  the  pur- 
chaser. If  the  latter  was  known  to  the  sell- 
er, nor  could  the  fact  that  the  sale  was  re- 
ported as  that  of  the  bidder  prejudice  the 
defendant.  Certainly  it  could  not,  If  the 
bidder  did  not  Interfere;  and  he  did  not. 
The  arrangement  by  which  Downs  took 
the  title  temporarily,  and  paid  the  pur- 
chaiie  mone?  for  the  benefit  of  the  defend- 
ant, did  not  at  an  concern  the  plaintitfH. 
The  purchaserat  the  sale,  (the  d«endant,l 
havlna:  paid  the  purchase  money,  might 
direct  the  petitioner  to  convey  the  title 
to  Downs,  or  such  person  as  he  might 
Indicate.  In  that  case  the  right  to  have 
the  title,  or  to  direct  it  to  be  m  ade  to  some 
particular  person,  was  that  of  the  pur- 
chaser. Smith  T.  Kelly,  8  Murph.  607; 
Ward  Iiowndes.  96  N.C.  881,  2  S.  E.  Rep. 
691,  and  cases  there  dted. 

It  Isfnrthercontendedthatthe  deed  from 
the  petitioner  to  Downs  does  not  recite  or 
sufTtclently  refer  to  the  order  by  virtue  of 
which  he  executed  the  same,  and  therefore 
It  is  Inoperative,  and  did  not  pass  the  title 
to  the  land.  This  ground  of  contention 
is  not  traiable.  l%e  special  proceeding 
brought  by  the  petitioner,  as  executor  of 
James  B.  Griffith,  deceased,  and  all  the  or- 
ders and  the  Judgment  therein,  are  so 
specifically  entitled.  The  deed  bo  describes 
the  petitioner,  and  he  purports  and  pro- 
fesses to  exercise  authority  and  power  as 
siich  executor  to  make  the  deed.  The  Im- 
plication of  law  Is  that  he  exercises  such 
authority  as  he  might  properly  exercise 
as  such  executor,  and  the  deed  contem- 
plates and  relates  to  such  authority ;  the 
order  in  the  proceeding  directing  him  to 
collect  the  purchase  money  when  due,  and 
make  title  to  the  purchaser.  If  It  appears 
that  the  power  is  exercised,  that  is  suffi- 
cient without  formal  redtals.  Such  recit- 
als arecunvenlentand  usefallnmostcases, 
as  Hhowtng  the  purpose  more  certainly  to 
exercise  the  power,  and  they  seem  as  well 
to  point  to  evidence  of  It;  Indeed,  in  some 
cases,  recitals  are  in  some  measure,  and 
for  some  purposes,  evidence.  Judgment 
affirmed. 


HoBire  r.  Smith  et  aJ. 
(SiVFtnte  Court  <tf  -^^^  CoroUno.  April  15, 

FizTuus  BwwsEn  Vbitd(»  axd  Vskdu — Casi 

ON  APPMAL. 
1.  A  Bteam-eoffine  and  boiler  situated  Id  a  shed 
ktUcbed  to  a  two-story  buUdlag  used  as  a  mill,  the 
•b«d  being  planked  up  all  roand,  ao  that  tbe  en- 


e^ine  and  boiler  coald  not  be  removed  without  tear- 
the  plank  awfty,  and  a  saw-mill  attached  to  the 
land  in  tbe  nsnal  w^  and  operated  by  the  ei^De^ 
are  flxtarea,  and  pass  under  a  dead  of  the  land, 
whlob  oontama  no  reaervatlon  of  the  flxtarea.' 

8.  Where  the  appellee  makes  his  objections  to 
the  appellant's  statement  of  the  case  on  appeal  by 
asking  that  a  statement  prepared  by  him  be  sub- 
stltated,  it  Is  a  sulBcient  compliance  with  Code  N. 
C.  %  650,  which  provides  that  the  appellee  shall  re. 
turn  the  copy  of  appellant's  case  served  on  bim 
"with  his  approval  or  KpaiA&o  amendmenta  in- 
dorsed or  attached.  Following  State  v.  Gooch, 
04  N.  C.  982. 

Appeal  from  superior  court.  Wake 
county ;  Graves,  Judge. 

Action  by  S.  K.  Home  against  John  W. 
Smith  and  another  to  recover  a  steam- 
engine,  boiler,  and  saw-mlU.  Code  N.  G. 

?!  &50,  provides  that  a  copy  of  the  appel- 
ant's  statement  of  his  case  on  appeal  shall 
be  served  on  the  respondent  within  five 
days  from  the  entry  of  the  appeal  taken, 
and  that  the  respondent  shall,  within 
three  days  thereafter,  "return  the  copy 
with  his  approval  or  specific  amendmenta 
indorsed  or  attached.  * 

Butcbelor  <ft  JDerereax  and  S.  G.  Ryaa, 
for  appellant.  W.  W.  Fuller  and  C.  M. 
BaabeCj  for  appellees. 

Clare,  J.  The  plaintiff  bought  the  en- 
gine, boiler,  and  saw-mill  under  an  execu- 
tion against  C.  J.  Green.  C.  J.  Green  had 
executed,  prior  to  said  Judgment  and  exe- 
cution, a  deed  In  trust  to  the  tract  of  land 
upon  which  the  said  engine,  boiler,  and 
saw-mill  were  located.  At  tbe  trustee's 
sale,  which  was  also  prior  to  said  execu- 
tion, the  defendants  purchased  the  said 
tract  of  land.  Neither  in  the  deed  from 
C.  J.  Green  to  the  trustee,  nor  from  the 
trustee  to  the  defendants,  was  there  any 
reservation  of,  nor  any  words  Indicating 
any  Intention  to  reserve,  tbe  engine,  bolf 
er,  and  saw-mill  from  passing  by  tbe  con- 
veyance of  the  freehold.  The  court  in- 
structed the  Jury:  "If  there  was  a  two- 
story  building  put  on  the  ground  in  the 
usual  way  in  an  excavation  made  there- 
for, and  there  was  a  grlst-mlll  put  there- 
in, and  an  engine  and  boiler  in  a  shed  at- 
tached to  the  main  building  connected 
with  and  used  to  operate  a  saw-mill  at- 
tached to  the  land  In  tbe  usual  way,  and 
engine  was  supplied  with  water  from  a 
pond  made  for  the  purpose,  then  the  saw- 
mill and  engine  and  boilers  were  fixtures 
to  the  land,  and  tbe  deed  of  Calvbi  J. 
Green  conveyed  them,  and  they  passed  by 
the  sale  ot  the  trustee,  and  his  deed  to  tbe 
defendants."  To  this  the  plalntlD  except- 
ed .  There  bad  been  much  argument  about 
tbe  question  of  whether  the  property  was 
a  fixture  passing  with  the  land  by  deed, 
and  many  authorities  read,  and,  in  order 
to  explain  the  matter  more  fully  to  the 
Jury,  the  court  went  on  to  say:  "There 

*  In  general,  as  to  what  are  fixtures,  see  McNal- 
ly  T.  ConnollT,  (CaL)  11  Pac.  Kep.  820,  and  note; 
Harkey  v.  Cain,  (Tex.)  6  6.  W.  Rep.  6S7,  and  note; 
Foote  V.  Woooh,  (W.  C.)  I  S.  B.  Rep.  585,  and  note; 
Smyth  V.  Stnrges,  (N.  Y.)  15  N.  B.  Rep.  544,  and 
note;  Hay  v.  ^nUyer,  (S.  J.)  14  Ati.  ttm.  IS,  and 
note;  Carpenter  v.  Allen,  (Mass.)  23  li.  K.  Rep. 
&00,  and  note;  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  23  N.  E.  Rep.  327;  Speiden  v.  Parker,  (N.  J.) 
19  AU.  Rep.  31 ;  Vail  V.  Weaver,       )  Id.  ISS. 
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arelnatances  in  which  flxtares  attached  to 
"ttielaad  mayBtlll  remain  aa personal  prop- 
erly. For  the  encouragement  ol  trade 
and  manatacttirlnK,  and  for  the  conven- 
Iraice  of  buednecn,  the  law  allowe  tenants, 
and  an  persons  occupying  the  land  of  an- 
other, by  his  consent,  to  erect  any  build- 
ing, and  to  attach  any  machinery,  as  they 
may  think  proper,  and  gives  them  the 
right  to  remove  such  buildings  or  ma- 
chines. Bnt  here  this  relation  does  not  ex- 
ist. We  have  here  a  man  owning  the  land, 
and  owning  the  mill,  and  the  fixtures  pass 
with  the  land."  The  plaintiff  excepted. 
On  the  argument  much  stress  was  laid  on 
Green's  supposed  intention  to  regard  the 
mill  and  engine  as  personal  property,  and 
the  court  Instructed  the  jury  further: 
"The  question  of  Green's  intent  Is  to  be 
governed  by  the  deed,  and  he.  and  those 
claiming  under  him,  are  not  allowed  to 
show  any  other  Int^t.  Tliere  is  no  ex- 
cepttontn  the  deed."  There  were  numer- 
ous exceptions  taken  on  the  trial,  but  they 
are  all  substantially  embraced  in  the  ex- 
ceptions to  the  above  instructions. 

it  Is  a  well  settled  principle  of  common 
law  that  everything  which  is  annexed  to 
the  freehold  becomes  part  of  the  realty. 
Altiiough  when  the  ownrship  of  the  land 
and  of  the  chattel  Is  Testea  in  the  same 
person,  or  when  the  owners  of  both  con- 
cur inacommon  purpose,  theprenumptlon 
that  a  chattel  is  made  part  of  the  land  by 
being  affixed  to  it  may  be  rebutted,  yet  the 
evldencemust.asit  would  seem,  be  In  writ- 
ing under  the  statute  of  frauds,  or  else 
consist  of  facts  and  circumstances  of  a 
nature  to  render  a  writing  unnecessary,  by 
glTlng  birth  to  an  equity  or  an  equitable 
estoppel.  *  £1  wes  t.  Mawe,  2  Smith, 
Lead.  Oas.,  note,  p.  267,  and  numerous 
cuses  there  cited.  The  witness  for  plain- 
tiff had  testified  that  the  shelter  over  en- 
^ne  and  boiler  was  "planked  up  on  each 
side  and  length,  and  planked  up  and 
down,  oueaa  for  belt  to  pass  to  work  in 
the  house;  housecoTered  with  boardstwo 
feet  long  nailed  on;"  and  that  saw-mill 
was  put  down  in  usual  manner.  It  was 
impossible  for  purchaser  of  such  property 
to  remove  it  without  disturbing  the  free- 
hold by  tearing  up  the  soil,  or  removing 
in  part,  at  least,  the  bnlldinfr  erected  over 
the  engine  and  boiler,  and  becoming  a 
trespasser.  The  authorities  are  uniform 
that  property  such  as  above,  affixed  and 
used  as  described  by  plaintiff's  witnesses, 
as  w^l  as  by  defendant's,  were  fixtui'es, 
(Latham  v.  Blakely,  70  N.  C.  868;  Bond 
V.  Coke,  71  N.  C.  97;  Treadway  v.  Sharon, 
7  Nev.  37;  Pea  v.  Pea,  35  Ind.  387;  Van 
Nesfl  V,  Pacard,  2  Pet.  137;  Bryan  v.  Law- 
rence, 5  Jones,  N.  C.  337;)  certainly  as  be- 
tween vendor  and  Tendee,  (McCreary  v. 
08boiTie,9Cal.ll9:  Tyler,Fixt.51».)  There 
are  cases  arising  generally  between  land- 
lord and  tenant,  when  the  intent  with 
which  the  articles  were  affixed  to  the  free- 
hold Isamaterial  inquiry.  But  those  cases 
have  no  application  here.  As  between 
landlord  and  tenant.  If  it  appear  that  arti- 
(des  of  personal  property  affixed  to  thefree- 
hold  were  so  placed  for  the  better  tempo- 
ral? use  of  the  realty,  they  may  be  treated 
as'^tradeaxtures. "  The  Intent  with  which 
they  were  so  placed  then  becomes  mate- 


rial. Railroad  Co.  v.  Deal,  90  N.  C.  110. 
But,  as  between  vendor  and  vendee,  the 
common  law  that  articles  of  personalty 
affixed  to  the  freehold  are  a  part  of  the 
realty,  and  pass  by  a  conveyance  of  the 
latter.  Is  enforced  in  full  vigor.  In  Bond 
v.  Coke,  supra, ByNUH,J.,sava,*'Tbe deed. 
In  our  case,  containing  no  exception  of 
the  gin  and  press,  the  legal  effect  of  it 
is  to  pass  tnem  to  the  defendant,  and 
no  parol  evidence  to  the  contrary  is  ad- 
missible. The  exception  of  the  gin  and 
press  at  the  fuLIe  [there  alleg»d]  being  an 
agreemrat  touching  the  sale  of  an  In- 
terest In  lands,  the  statute  of  frauds  re- 
quires It  to  be  in  writing;  and,  even  If  the 
agreement  reserving  the  gin  and  press  bad 
been  In  writing,  It  could  only  be  set  up  by 
a  bill  in  equity  to  reform  the  deed  on  the 
ground  of  accident  or  mistake  in  the 
draughtsman."  And  in  same  case :  "Per- 
sonal chattels  which  have  bem  fixtures 
are  incorporated  in  and  are  a  part  of  the 
land,  as  much  so  as  a  house  or  tree,  until 
an  actual  severance,  and  therefore  a  deed 
conveying  the  land,  without  excepting 
therein  the  fixtures,  has  the  legal  effect  uf 
passing  the  gin  and  press,  which  are  part 
and  parcel  of  the  land. "  In  Moore  v.  Val- 
tentlne,  77  N.  C.  188,  Pearson,  C.  J.,  says: 
"A  steam-engine  annexed  to  the  soil,  and 
used  as  a  part  of  the  freehold,  becomes  a 
part  of  the  land,  and  cannot  be  severed 
(even  by  a  tenant)  except  In  special  cases. " 
In  Bryan  v.  Lawrence,  5  Jones,  (N.C.)  337, 
it  Is  held  that  rough  plank  put  in  a  ^n- 
house  to  spread  cotton  seed  upon,  though 
not  nailed  down,  passed,  as  a  fixture,  with 
the  land.  But  It  Is  needless  to  mulldply 
cases,  or  go  Into  the  nice  learning  as  to 
what,  In  dubious  cases,  are  or  are  not  fixt- 
ures. Sufficient  to  say  that  the  articles 
here,  placed  and  used  as  they  were,  are 
clearly  fixtures.  The  rulra  which,  not- 
withstanding the  fact,  would  entitle  a  ten- 
ant to  remove  them  as  *'  trade  fixtures " 
by  showing  the  Intent  or  purpose  with 
which  they  axe  affixed,  are  not  competent, 
as  between  vendor  and  vendee,  to  vary 
a  deed  conveying  the  land,  without  re- 
serving them.  We  think,  therefore,  that 
the  Instructions  complained  of  are  correct. 
The  plaintiffs  who  bought  under  execution 
against  Green  can  have  no  higher  or  bet- 
ter right  than  he  had,  and  he  could  not  be 
allowed,  as  against  defendants,  to  show 
that  property  so  affixed  and  used  with 
the  freehold  was  not  Intended  by  bim  to 
be  fixtures,  nor  that  he  did  not  Intend  to 
Include  them  In  the  deed  without  the  alle- 
gation of  fraud  or  mistake. 

After  the  Jury  had  retired  for  their  delib- 
erations, und  bad  beenoutfor  a  long  time, 
the  jury  sent  the  officer  In  charge  to  the 
presiding  Judge  to  ask  him  to  come  to  the 
court-room,  and  at  their  request  he  went. 
It  was  late  at  night.  The  Jury  asked  for 
further  Instructions.  Said  th^  could  not 
agree.  The  presiding  judge  Inquired  If  the 
parties  were  in  court.  They  were  not  then. 
Then  the  presiding  judge  Inquired  for  the 
counsel,  and  was  Informed  by  theomcers 
of  the  court  that  they  did  not  know  where 
one  of  them  was  to  be  found,  and  that  the 
other  lived  in  the  city  some  distance  from 
theconrt-house.  The  weather  was  Inclem- 
ent, and  the  preRldlng  judge  desired  to  re- 
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Itere  tiwlniT*  he  did.  In  the  absence  of 
plalntUI  and  his  attoni«ySi  fl^Te  further 
instmeUoaB,  ndteratln^r  orally  the  eub- 
Btanee  of  the  inBtmctiona  already  Kiven. 
about  as  foUowa:  **If  the  Jury  shall  find 
that  theraglneand  boiler  and  saw-mill 
were  located,  In  the  manner  described  by 
the  wltnesaes.  on  the  land  of  C.  J.  Green, 
at  the  time  of  the  execution  ol  the  deed  in 
trust  to  J.  A.  IfODg,  the  title  passed  from 
Green  to  liong,  and  by  Long's  deed  to  the 
defendants,  and  in  that  ease  they  should 
find  for  the  defendants. "  And  plaintiff  ex- 
cepts to  the  charge  thus  given,  and  also 
excepts  that  It  was  given  in  the  absence 
of  plaintiff  and  his  connsd.  This  charge 
is  but  HHtatement  in  asoodnct  torm  of 
what  bad  been  given  before.  As  we  have 
said,  property  so  affixed  and  used  aa  here 
clearly  falls  within  the  ralew  which  consti- 
tute a  fixture.  Not  coming  within  the  ex- 
ception above  stated,  which  might  take  It 
out  of  the  rule,  thia  Instruction  was  entire- 
ly correct,  and  might  bave  been  ^ven  earli- 
er. That  part  of  the  exception,  as  to  giv- 
ing the  Instmction  asked  by  the  Jury  In 
the  absence  ol  plaintiff  and  his  counsel, 
was  properly  abandoned  in  this  court. 
The  instruction  being  set  out,  the  court 
can  see  that  the  defendant  was  not  prejo- 
diced.  The  propriety  of  taking  such  a 
coQTBe  must  always  be  left  largely  to  the 
discretion  of  the  presiding  Judge.  State  v. 
Jones.  91  N.  C.  654.  In  this  case  the  dla- 
cretion  ^as  in  no  wise  abused. 

The  appellee  did  not  file  specific  excep- 
tions to  appellant's  statement  of  case,  but 
made  his  exceptions  by  asking  that  a 
statement  made  by  him  should  be  sabsti- 
tnted  in  lieu  thereof.  This  has  been  held 
a  compliance  with  the  statute.  State  v. 
Gooch,  94  N.  C.  982.  It  la  very  usual  prac- 
tice, and  is  often  the  most  practicable  mode 
ot  iwesentlng  the  appellee's  obiections. 

No  error. 

OWEKS  PAXTON. 

(Acprms  Court  oj  JTorOi  Carolina.  ^rU  28, 
189a) 

Njnr  Teiai^Lobb  or  Joimis'b  Mtkutss. 
An  sppeUftDt  who  has  not  been  guilty  of 
la^MB  Is  entitled  to  a  new  trial  where  the  trial 
judge,  tnr  reason  of  the  loss  of  his  notes  and  of  tba 
amended  answer,  Is  unable  to  settle  the  case  on 
appesL 

Api>eal  from  superior  court,  Transyl- 
vania connty ;  MacHab,  Judge. 

Action  by  Owens  against  Paxton,  where- 
in defendant  appealed  from  the  Jadgment, 
and  now  moves  for  a  new  trial  before  the 
supreme  court. 

T.  F.  Duvidaon  and  G.  A.  Sbufordt  for 
appellant. 

Clakk,  J.  To  the  certiorari  in  this  caae 
the  lodge  returns  that  the  amended  an- 
swer  has  been  lost,  and  hla  notes  of  the 
trial,  also,  and  that  in  consequence  he  Is 
onableto makeup  orpettie  the  case  on  ap- 
peal. The  appellant  moves  tbereupun  for 
anew  trial.  The  loss  of  the  amended  an- 
swer would  not  support  this  motion,  as  it 
might  be  supplied  by  proper  proceedings. 
Nichols  V.  Dunning,  91  N.  0.  4.  Nor  would 
the  mere  fact  of  the  Judge'siuubllity  to  set- 
tle the  case,  of  Itself,  be  safflcient.  Sim- 


mons V.  Andrews,  10  S.  E.  Bep.  1062,  (at 
this  term.)  But  tt  appears,  in  addition,  In 
this  case,  that  there  baa  been  no  laches  on 
the  part  of  the  appellant.  Under  such  clr- 
cumatancea.  a  new  trial  muat  be  ordered. 
Burton  v.  Green,  94  N.C.  215;  Commission- 
ers of  Greenville  T.  Old  Dominion  S.  S.  Co., 
98  N.  C.  166,  8  S.  £.  Bep.  505. 

Pbb  Guriau.  a  new  trial. 


UoG^BB  T.  Oravbh. 

(Supreme  Court  <if  JTorCh  Corotfno.   AjwU  96^ 
1890.) 

TsHDOB  AXs  VssDn— DsFicsKHOT— EvmnrcB— 
Statdtb  of  SI^avds. 

1.  In  an  action  for  the  purchase  money  of  land, 
the  answer  alleged  that  the  vendor  had  agreed  to 
sell  a  tract  containing  a  oertain  number  of  acres 
for  a  oertain  price,  and  that,  when  the  deed  was 
delivered,  tt  was  agreed  between  the  parties  '*tlut 
the  land  was  to  be  surveyed,  and  that  all  the  pur- 
chase money  should  not  be  paid  until  the  land  was 
sorveyed,  to  asoertain  how  many  acres  were  in  the 
tract."  Held,  that  an  ameDdment  of  the  answer 
alleging  that  after  the  deed  was  delivered,  but  be- 
fore the  purchase-money  note  was  given,  it  was 
agreed  that,  if  the  tract  sold  oooUUTOd  less  than 
the  speoifled  quantity,  "ptalatUt  would  make  it 
good  to  the  defendant  in  the  settlement  of  the  par- 
chase  money,  "only  made  the  answer  more  definite 
and  certain,  and  did  not  allege  an  agreement  dis- 
tinct from  the  contract  of  sale. 

3.  In  an  action  for  the  purchase  money  of  lanf!, 
where  defendant  contenaa  that,  under  the  con- 
tract of  sale,  there  was  to  be  an  abatement  In 
the  price  in  case  of  a  deficiency  in  quantity,  the 
vendor  cannot  prove  the  value  of  the  land  sold  to 
show  that  he  did  not  agree  to  such  abatement. 

8.  An  oral  agreement,  made  at  the  time  of  the 
sale  of  land,  that,  in  case  of  a  defidenoy  in  quan- 
tity, there  sbaU  he  an  abatement  in  the  price.  Is 
not  snob  an  agreement  aa  is  required  by  the  stat- 
ute of  frauds  (Code  K.  O.  {  Utfil)  to  be  &  writing. 

Appeal  from  superior  court,  Mecklen- 
burgh  connty;  Connor,  Judge. 

The  plaJntiH  brought  this  action  to  re- 
cover 9300  due  by  note,  less  <68.^,  bal- 
ance of  the  purchase  money  of  a  tract  of 
land  Bold  and  conveyed  by  htm  to  the  de- 
fendant aome  time  before  the  beginning  of 
the  action.  The  defendant  admitted  the 
purchase  of  the  land  by  biui,  the  execution 
of  the  deed  therefor,  and  tbe  execution  of 
the  note,  but  he  alleged  aa  a  df  reuse  *'that 
the  plaintiff  agreed  to  sell  to  tbedefendant 
a  tract  of  land  containing  111  acrra  for 
f900;  that  a  deed  was  made  and  duly  exe- 
cuted, which  was  supposed  to  contain  111 
acres,  and  delivered  to  the  defendant: 
that,  at  the  time  tt  was  delivered.  It  was 
agreed  and  onderstood  between  tbe  plain- 
tin  and  defendant  that  the  land  was  to  be 
surveyed,  and  that  all  the  purchase  money 
should  not  be  paid  until  the  land  was  sur- 
veyed, to  ascertain  how  many  acres  were 
in  said  tract,"  etc.  The  answer  was 
amended,  without  objection,  ao  that  it 
further  alleged  "that,  after  the  execution 
and  delivery  ol  the  deed,  and  before  tbe 
due-bin  or  note  In  question  was  delivered, 
and  before  any  part  of  the  purchaae  money 
had  been  paid,  the  plaintiff  agreed  with 
tbe  defendant  that  the  land  in  question 
ahould  be  surveyed,  and,  if  there  should 
turn  out  to  be  a  lesa  number  of  acres  than 
one  hundred  and  eleven  acres  therein,  that 
plaintiff  would  make  It  good.to  the  defend- 
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ant  In  the  settlement  of  the  pnrchaise  mon- 

S. "  The  conrt  snbrnltted  three  isBoes  to 
ejary:  "(1)  Was  It  agreed  between  the 
plaintltr  and  defendant,  before  payment  of 
the  purchase  money,  that  the  land  should 
be  Burreyed,  and  that.  If  there  was  lees 
than  one  hundred  and  eleven  acres,  plain- 
tiff would  make  the  deficiency  good  to  the 
defendant?  (2)  How  many  acres  were 
there  In  the  tract?  (8)  What  amount. 
If  any,  Is  due  plaintiff  on  account  there- 
of?" The  evlaence  produced  on  the  trial 
was.  In  material  respects,  very  conflict- 
ing. The  defendant  testified.  In  part  as 
follows:  ''Some  time  about  August,  18S8, 

Jilaintlfl  met  me  on  the  place,  asked  me 
I  I  wuited  to  buy  U,  and  asked  $1,000 
for  It.  He  said  It  contained  111  acres.  I 
told  bim  I  would  Kive  fOOO.  He  said  he 
would  see  me  again,  and  afterwards  he 
said  be  would  take  $900.  Isald:  'Altrigfat.' 
About  the  Ist  of  November,  I  came  to 
town,  saw  Mr.  Clarkson,  and  told  him  I 
wanted  $500.  He  asked  me  bow  much 
land  I  had,  and  1  told  blm  111  acres.  He 
Bald  I  could  get  it.  Plaintllt  afterwards 
went  with  me  to  Clarkson's  office,  and 
said  he  would  bring  old  deed,  to  get  a  do- 
Bcrlption  of  thH  land.  Paintlff  brought  his 
deed,  which  called  for  one  hundred  acres, 
and  said  be  had  sold  off  a  part.  Mr.  Clark- 
son  drew  up  the  deed  from  plaintiff  to 
me,  and  the  mortgase  I  gave  for  the  $500. 
Mr.  Clarkson  called  McGee's  attention  to 
bis  deed  calling  for  100  acres,  and  McGee 
explained  U  by  saying  that  the  land  was 
not  run  when  the  deed  was  made;  said 
the  original  deed  contained  267  acres,  and 
parts  bad  been  sold  off.  Mr.  Clarkson 
said :  '  You  bad  better  have  the  land  run.' 
We  agreed  to  do  so.  Mr.  Clarktiou  gave 
me  the  check.  1  asked  McGee,  if  It  did  not 
run  out  right,  If  be  would  make  it  right. 
He  said  that  he  would.  This  was  before  1 

Eald  him  the  mon«y.  In  a  week  or  so.  we 
ad  the  survey  made.  The  surveyor  did 
not  glvenstbefiguree  that  day.  We  made 
an  arrangement  by  which  the  surveyor 
was  to  leave  the  plot  at  Mr.  Clarkson's 
office.  I  offered  to  pay  the  balance,  and 
he  objected.  The  number  of  acres  was  an 
Inducement  to  make  the  purchase.**  The 
plaintiff  proposed  to  prove  by  one  witness 
the  value  of  the  land.  Upon  objection  the 
court  rejected  the  proposed  evidence,  and 
the  plaintiff  excep'ted.  His  honor  charged 
the  Jury  that,  unless  there  was  an  express 
agreementbetween  the  parties  before  pay- 
ment of  the  purchase  money,  that,  if  there 
was  less  than  HI  acres,  plaintiff  would 
make  the  deficiency  good  to  the  defendant, 
they  should  answer  the  first  Issue,  "No;" 
that.  In  arrlTing  at  a  conclusion  whether 
there  was  such  an  agreement,  the  Jury 
should  consider  the  whole  testimony,  and 
all  the  clrcumHtances  in  the  case,  and,  if 
they  should  believe,  by  a  preponderance  of 
the  evidence,  that  plaintiff  did  agree,  be- 
fore the  parchase  money  was  paid  to  falm, 
to  make  good  to  defendant  a  deficiency  In 
the  number  of  acres,  they  should  answer 
the  first  issue,  "Yes."  The  Jury  answered 
the  first  Issue,  "  Yes ; "  the  second  Issue, 
"Saji:"  the  third  Issue,  "$230.85."  Motion 
for  a  Judgment  non  abstHnte  vem/fcCo  by 

f>laintiff.  Motion  overruled.  There  was 
udgment  for  the  plaintiff  for  a  small  bal- 


ance found  to  be  in  his  favor;  and  be,hav- 
Ing  excepted,  appealed  to  thbi  court. 

H.  W.  H&nl8  and  O.  F.  Baaon^  for  ap- 
pellant. H.  C.  Joaes  and  C.  W.  TOM,  for 
appellee. 

Merbihon,  C.  J.,  {after  Bt&ting  the  fticta 
aa  above.)  The  first  exception  Is  ground- 
less, because  theevidence  proposed  and  re- 
jected was  irrelevant.  The  defendant's 
alleged  claim  did  notdepend  upon  ttievalne 
of  the  land.  Nor  was  it  pertinent  and 
proper  to  prove  that  the  land  was  worth 
more  than  the  price  the  defendant  paid  or 
agreed  to  pay  tor  It,  with  a  view  to  prove 
that  the  plaintiff  did  not  agree  to  make 
good  any  defldeocy  In  the  quantity  of  the 
land  embraced  by  tb9  deed.  In  this  view, 
the  evidence  would  only  lay  tbefoundatlon 
for  a  possible  Inference— an  argament,  a 
conjecture— adverse  to  the  defendant.  It 
would  not  legltimatdy  prove  a  matnlal 
fact. 

Thedefendant  allseed  In  the  answersub- 
tantial  ground  of  defense,  though  not  with 
such  clearness  and  directness  as  he  might 
have  done.  The  conrt  could  see  Its  nat- 
ure, scope,  and  purpose.  The  plaintiff 
could  put  It  In  question.  It  could  be  liti- 
gated, and  the  court  could  determine  and 
administer  the  right  as  it  might  appear 
to  be.  Upon  application  of  the  plaintiff  or 
ex  mero  motu,  the  court  might  have  re- 
quired tbe  defendant  to  make  his  allega- 
tions more  definite.  Thedetttiae  aH^gied 
was.  In  substance  and  ^fect,  that  the 
plaintiff  contracted  to  sell  to  the  defend- 
ant a  tract  of  land  designated,  containing 
111  acres,  for  the  price  specified;  that  in 
this  connection,  and  as  part  of  thecontract 
of  sale,  he  agreed  at  the  time  the  deed  of 
conveyance  was  executed  by  him  that,  If 
the  tract  of  land  did  not  contain  the  num- 
ber of  acres  mratloned,  he  would  aceoant 
to  thedefoidant  forthedeficleney,— "make 
it  good  to  the  defendant  in  the  settlement 
of  tbe  parchase  money,  "—the  defldency.  if 
any,  to  be  ascertained  by  a  proper  mirvej. 
The  amendmentto  tbe  answer  was  scarcely 
necessary.  It  only  served  to  make  more 
specific  the  allegation  that  the  agreement 
as  to  any  deficiency  In  the  quantity  of  land, 
relied  upon  as  adefmse,  was  distinctly 
made  and  understood  by  the  parties  at 
the  time  the  deed  was  executed  and  before 
thepurchasemoneywas  paid.  Its  purpose 
was  to  help  the  allegation  that  the  f^ree- 
ment  relied  on  was  a  part  of  tbe  contract 
of  sale  not  set  forth  in  tbe  deed,  nor  put  la 
writing.  That  contract.  In  Its  scope  and 
purpose,  had  reference  to  and  embraced 
the  land,  the  quantity,  the  price  paid  for 
It,  the  deed  of  conv^anoe,  the  agreement 
as  to  any  deficiency  In  quantity,  tbe  pay- 
ment at  once  of  part  of  the  purchase 
money ,  and  the  note  for  the  balance  there- 
of. These  things  made  up  Its  whole,  and 
the  defendant  alleges  the  agreement  as  to 
the  defldeney  as  a  defense.  The  agreement 
so  and  as  alleged  was  supported  by  the 
consideration  of  the  contract  of  sale, — that 
recited  In  the  deed,— because  It  was  a  con- 
stituent part  of  that  contract,  and  con- 
templated by  it.  Tbe  defendant,  clearly, 
did  not  Intend  to  allege  an  agreement  sep- 
arate, distinct,  and  apart  from  tlis  eon- 
tract  uf  sale  of  the  land.^^  . 
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No  objection  was  made  to  the  Imneemb- 
mitted  to  the  jnry.  They  were  treated  as 
■afficlent  to  settle  tbt;  material  facto.  As 
we  have  said,  the  eTldence  was  very  con- 
flicting; bnt  there  wasevldeneetendlnK  to 
prove  the  defendant's  alle;^  defense,  and 
It  was  the  province  of  the  Jnry  to  deter- 
mine Its  weight.  The  court  below,  In  the 
exercise  ot  a  sonnd  discretion,  mlsbt  have 
set  the  verdict  of  the  Jnry  aside.  If  It  deemed 
It  a^cUnst  the  wei$rht  of  the  evidence;  but 
this  cunrt  has  no  such  anthorlty. 

The  statnte(Code,  5  1^)  did  not  require 
the  aitreement  as  to  the  quantity  of  land 
embraced  by  the  contract  of  sale  ur  by  the 
deed  of  conveyance  to  be  in  wrtttng ;  and 
flucb  asreement  may  t>e  a  part  of  a  con- 
tract m  sale  of  land  not  put  in  writing,  be- 
cause a  contract  may  be  partly  and  In 
some  respects  pnt  In  writing,  and  as  to 
other  partsand  In  other  respects  be  meriily 
verbal.  It  would  be  otherwise,  however, 
if  the  contract  In  writing,  by  Its  terms  or 
nature,  embraced  the  whole  contract. 
Manning  ▼.  Jones.  Bnsb.  S68;  Sherrill  v. 
Hagan,  92  N.  C.  845;  Michael  r.  Foil,  100 
N.  C.  178.  6  S.  E.  Bep.  264;  Twidy  v.  Saun- 
derson,  9  Ired.  6;  BrsHwell  v.  Pope,  82  N. 
C.  57;  Parker  v.  Morrill,  98  N.  C.W,  S  8. 
E.  Rep.  511.  Judgment  affirmed. 

8TATB  T.  HaBBU  Ot  Af. 

(Aqmme  Court  qf  North  CaroWna.  April  21, 
BMBBUmBHT— bnicniBirr^DDFUOTTT— Tim 

A3»D  PL1.0B. 

1.  Wb«re  A.  and  B.  an  oharfed  with  embei- 
xlement  In  one  ocmnt,  and  in  anoUber  oouot,  In  the 
HiDA  Mil,  A.  Is  dbmrgoA  with  the  same  act  of  em- 
benlement,  this  !■  not  a  misjoinder,  but  the  latter 
count  Is  mere  sorplnsage,  helns  embraced  in  the 
other. 

2.  To  obnrge  two  separate  and  distinct  offenses 
in  the  same  connt  Is  bad  for  duplicity:  but,  If  a 
count  for  embezzlement  uses  words  which  also 
may  amoaat  to  a  charge  of  larceny,  the  latter 
words  vrill  be  treated  aolelr  ss  a  part  of  the  obai^e 
for  embesslement.  State  v.  Lanier,  80  N.  C.  617, 
cited  and  approved. 

8.  When  an  Indictment  oharees  several  distinct 
offenses  in  different  counts,  whether  felonies  or 
misdemeanors,  the  court,  In  its  discretioii,  may 

Seash,  or  reqi^re  the  solicitor  to  elect ;  but,  if  the 
ill  Is  demurred  to  for  a  misjoinder,  that  raises  a 
question  of  law,  and  if  the  demurrer  Is  sustained 
an  wpeal  by  the  state  lies.  State  v.  HoDowell,  84 
N.  C.  TVS,  oited  and  approved. 

4.  If  the  several  counts  contain  a  mere  state- 
ment of  the  same  transaotioo,  varied  to  meet  the 
different  phases  of  proof,tihe  bill  cannot  be  quashed. 
SUtev.  Bason,  70  S.  C.  88:  State  v.  Morrison,  85 
K.  C.  Ml ;  State  v.  Pariah,  104  N.  C.  S7S,  10  S.  E. 
Bep.  457.  cited  and  approved. 

ft.  When  each  cnnnt  In  an  indictment  alleges  In 
the  besinning  that "  on  tbe  1st  d  ^  of  Janaary,  1888, 
in  said  oonoty  of  Granville,"the  defendant,  etc., 
this  applies  to  the  whole  count,  and  is  a  sufficient 
allegalion  that  the  crime  efaargea  In  said  coaut  was 
committed  in  the  ooun^  of  Granville;  and  it  is 
needleas  to  repeat  tt  at  the  besfinnlng  of  each  sen- 
tenoe  or  paragraph  lo  Uie  same  count. 

0.  The  oimsuon  of  the  words  '*wlth  force  and 
anna"  in  an  Indictment  has  been  held  immaterial 
since  the  year  1546.  St.  87  Hen.  Vni.,  citing  Rnr- 
ns,  C.  J.j  In  State  v.  Moses,  2  Dev.  453. 

7.  A  defendant  cannot  be  prejudiced  by  an  In- 
dictment  concluding,    even   if  nnnece^rlly, 
*agidnatfbastetnte."  Code,  11188:  State  t.:QA- 
lOtH.  a  911,  lOp.  S.  B«p.8ti 
(flvUdbHt  by  0ke  Court) 


This  was  an  appeal  by  the  state  from  a 
Jodi^ment  ot  Arufield,  J.,  at  Janaary 
term,  1890,  Granville  saperlor  court,  sus- 
talnlnfc  a  demurrer  to  an  Indictment.  The 
first  count  In  the  Indictment  is  as  follows : 
That  the  jurors  for  the  state,  upon  their 
oaths,  present  that  on  the  Ist  day  of  Jan- 
nary,  1888,  at  and  in  the  said  county  of 
Granville,  £.  L.  Harris  and  W.  N.  Harris 
were  the  neents  and  employes  of  the  Lord 
&  Polk  Company,  a  corporation  created, 
organised,  and  ezlBting  by  and  under  the 
authority  of  the  laws  of  the  state  of  Dela^ 
ware  for  the  sale  of  acertaln  brand  of  fertil- 
iser known  and  called  by  the  name  of  *Dta- 
mond  State  Superphosphates,'  and  were 
also,  on  the  day  and  year  aforesaid,  the 
agents  and  employes  of  said  corporation 
to  have,  take,  and  receive  Into  their  pos- 
session and  under  their  t-are.from  the  pur- 
chasers of  said  fertilizer,  all  moneys  that 
such  purchasers  might  or  would  pay  to 
them  as  agents  and  employes  as  aforesaid, 
for  and  on  account  of  said  corporation ; 
*  *  *  and  theyfurtberpresoit  that  said 
defendants, certain  moneys,  of  the  value  of 
one  bnndred  dollars,  to-wit,  tbe  sam  of 
ten  dollars  each,  of  the  value  of  ten  dol- 
lars, of  and  from  W.  D.  Fuller,  W.  A.  Black- 
ley,  W.  W.  Conway,  B.  H.  Tunstall,  B.  A. 
Tunstall,  6.  W.  Beams,  B.  F.  Lane,  and  D. 
C.  White,  tbe  property  of  said  corporation, 
and  thes^d  E.  L.  Harris  and  W  N.  Har- 
ris, agents  and  employes  as  aforesaid,  on 
the  ddy  and  year  aforesaid,  the  said  mon- 
eys, the  property  of  said  corporation  as 
aforesaid,  unlawfully,  fraudulently,  and 
feloniously  did  take,  steal,  aod  embezsle, 
and  convert  to  their  own  use,  and  did 
make  way  with  and  secrete  with  Intent, 
unlawfully,  fraudulently,  and  l^onlously, 
to  take,  steal,  embezzle,  and  convert  to 
their  own  use  said  moneys  so  received  by 
them,  the  said  E.  L.  Harris  and  W.N.  Har- 
ris, agents  and  employes  as  aforesaid, 
they,  the  eald  E.  L.  Harris,  and  W.  N.  Har- 
ris, not  being  apprentices,  and  being  over 
the  age  of  sixteen  years,  to  tbe  great  dam- 
age of  Bald  corporation,  contrary  to  the 
form  of  the  statute  In  such  cases  made  and 
provided,  and  against  tbe  peace  and  dig- 
nity of  the  state. "  The  second  connt  Is  a 
copy  of  the  first,  except  that  It  alleges  au- 
thority to  receive  "promissory  notes, 
bonds,  and  obligations  to  pay,"  of  tbe 
sum  of  $10  each,  executed  by  W.  D.  Fuller 
and  others,  named  In  first  count,  instead 
of* moneys, "as  charged  in  the  first  connt, 
and  the  receipt  of  the  same,  and  embessle- 
ment thereof,  as  charged  In  the  flrstcount. 
The  third  count  Is  a  dapllcate  of  the  first, 
except  that  it  charges  E.  L.  Harris  instead 
of  E.  L.  Harris  and  W.  N.  Harris.  The 
fourth  count  Is  a  duplicate  of  the  second, 
except  that  It  charges  E.  L.  Harris  alone. 
The  fifth  chan^  thai  E.  L.  Harris  and 
W.  N.  Harris  were  copartners  trading  In 
the  name  and  style  of  Harris  &  Son,  and 
their  agency  and  embezslement  of  the  mon- 
eys, promissory  notes,  bonds,  obligations 
to  pay,  and  embezzlement  thereof,  all  as 
set  out  in  previous  counts.  With  these 
variations,  the  last  tour  counta  are  a  copy 
of  tbe  first  count,  which  Is  BUbstantially 
above  set  oat. 

Tbe  AtUuTiv'^GtamU,  tor  the  Sttkte.  M. 
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r.  XAJiiar*  N.  B.  CanoMdj;  and  A,  W.  Gra- 
bmm,  for  appellee. 

Ci^ABK,  J.t  (after  gtuUasF  tbe  ibote  m 
above.)  The  defendants  demur  to  the  In- 
dictment ajB  defective  for  mlsjolDder,  du- 

Slielty  and  Insufficiency,  in  that  (1)  in  the 
rst,  second,  and  fifth  counts  the  offense  Is 
chanced  to  have  been  committed  by  E.  L. 
Harris  and  W.  N.  Harris,  and  these  counts 
are  Joined  with  third  and  fourth  counts, 
cbarglns  the  offense  to  have  been  com- 
mitted by  £.  L.  Harris,  and  that  this  la  bad 
formlBjolnder;  (2)  tbateachcoant(*harge8 
the  two  separate  and  distinct  offenses,  lar- 
ceny and  embezzlement,  and  la  bad  for  du- 
plicity ;  (8) that thelndlctmentcharg^sev- 
eral  distinct  offenses ;  (4)  that  it  Is  not  al- 
leged in  what  county  the  offense  was  com- 
mitted ;  (5)  that  the  offense  is  not  all^d 
to  have  been  committed  with  "  force  and 
arms;"  (6)  thatthelndlctment  wrongfoUy 
concladed  contra  fyrmam  etatuU, 

1.  The  different  counts  In  the  bill  are 
Btatementa,  iu  different  forms,  of  the  same 
embezzlement,  varied  to  meet  the  different 
possible  phases  of  the  testimony.  We  do 
not  see  any  object  to  be  obtained  by  the 
counts  charging  E.  L.  Harris  alone;  for,lt 
the  evidence  Justlfled  his  conviction  alone, 
and  not  that  of  W.  N.  Harris  also,  be 
would  have  been  convicted  andertbe  connt 
charging  him  Jointly  with  another,  thouKh 
the  other  should  be  acquitted.  But  we  see 
no  harm  which  could  accrue  either  to  him 
or  the  other  defendant  by  a  count  which  Is 
mere  surplusage,  for  It  Is  intruded  and  em- 
braced in  ttie  other  counts.  This  Is  differ- 
ent from  State  v.  Hall,  97  N.  C.  474, 1  S.  E. 
Bep.  683,  which  held  that  different  persons 
could  not  be  charged  with  different  and 
distinct  offenses  in  the  same  Indictment. 

2.  The  defendants*  counsel  file  a  brief, 
which,  if  correct,  would  cure  this  alleged 
defect,  as  they  insist  that  the  charge  as  to 
larceny  Is  not  sufficient, in  law,  as  a  charge 
for  larceny.  If  so,  there  remains  only  the 
charge  forembesslement.and  utile  per  Inn- 
tilenon  vitiatnr.  But  It  is  not  necessary 
to  consider  the  correctness  of  defendants' 
view  on  that  point ;  for,  while  the  Joining 
of  two  separate  offenses  in  the  same  count 
Is  bad  for  duplicity,  (State  v.  Cooper,  101 
N.  C  .  684,  8  S.  E.  Rep.  134,)  the  court  hold 
(Asac,  J.,  in  State  v.  Lanier.  89  N.  C.  517) 
that  where  larceny  and  embeulement  of 
the  samearticle  is  alleged  in  the  same  count 
"the  Indictment  Is  good  for  embezzlement 
notwithstanding  the  charge  of  larceny," 
be^rause  the  latter  words  "are  superfluous 
and  unmeaning  in  an  Indictment  [for  em- 
bezzlement] under  our  statute." 

8.  An  indictment  containing  several 
counts,  describing  the  same  transaction  In 
different  ways,  Is  unobjectionable,  (Ashe, 
J.,  in  State  v.  Beel,  80  N.  C.  442,)  and  the 
court  will  not  quash  it,  (State  v.  Parish, 
104  N.  O.  679,  10  S.  E.  Hep.  467;  State  v. 
Kason,  70  N.  C.  88;  State  v.  Morrison.  85 
N.  C.  661.)  " It  is  no  objection  •  *  *  on. 
a  demurrer  that  several  felonies  are 
charged  against  a  prisimer  in  the  same  In- 
dictment; for,  on  the  face  of  an  indict- 
ment, every  distinct  connt  imports  to  be 
for  a  different  offense.  It  is,  however,  in 
the  discretion  of  the  eoort  to  quash  an  in- 


dictment, or  compd  the  prosecutor  to 
elect  on  which  count  he  will  proceed,  wha 
the  counts  charge  offenses  actoally  dis- 
tinct and  separate.  ^  Gaston,  J.,  in  Stata 
r.  Haney.  2  Dev.  &  B.  890.  The  same  role 
applies  to  misdemeanors  as  well  as  felon- 
ies, (State  V.  Slagle.  82  C.  653,)  wbere 
the  court  says:  "It  is  well  settled  that 
there  may  be  a  Joinder  of  counts  where 
the  grade  of  the  offense  and  the  punisli- 
ment  are  the  same. "  There  are  many  de- 
cisions that,  where  there  are  several  conuts 
charging  distinct  ottenaes,  but  of  same 
grade,  and  punishable  alike,  the  power  of 
the  court  to  quash,  or  compel  the  solicitor 
to  elect,  Is  a  matter  of  discretion.  State 
V.  King,  84  N.  0,  737 ;  State  v.  McNelU,  33 
N.  C.  562;  State  v.  Farmer,  104  N.  C.  887. 
10  S.  £.  Hep.  663;  State  v.  Beel,  supra. 
But  this  is  a  demurrer  which  demands  as 
adjudication  that  the  bill  Is  detective  as  a 
matter  of  law ;  and»  Lf  the  court  so  rules, 
an  appeal  Ilea  in  favor  of  thestate,  thoagli 
it  the  demurrer  were  overruled  the  defead- 
ant  can  only  have  his  exception  noted, 
and  must  proceed  to  trial  on  the  meritb. 
State  V.  McDowell,  84  N.  C,  798. 

4.  Each  count  begins :  "  The  Jurors  fur 
the  state,  upon  their  oath,  present  tbat 
on  the  1st  day  of  January,  1888.  at  and  in 
said  county  of  Granville,  E.  L.  Har^,* 
etc.  This  qaaltfles  and  applies  to  the 
whole  allegation  In  such  count.  To  hold 
that  It  only  applied  to  the  first  paragraph 
or  first  sentence  would  be  to  exact  macb 
"  vain  repetition. "  To  sustain  the  demurrer 
on  such  ground  would  Ignore  the  plain  pro- 
rislons  of  Code,  §  1188,  which  provides: 
"  Every  criminal  proceeding  by  warrant 
indictment,  information,  or  ImpeacbmeDt 
shall  be  sufficient  tn  form,  tor  all  inteott 
and  purpose,  if  It  express  tfae  charm 
against  the  defendant  in  a  plain,  intelliKl- 
ble,  and  explicit  manner;  and  the  same 
shall  not  be  quashed,  nor  the  judgmeDt 
thereon  stayed,  by  reason  of  any  informal- 
ity or  refinement,  if.  In  the  bill  or  proceed, 
ing,  tinfficient  matter  appears  to  enable 
the  court  to  proceed  to  JudgmeDt." 

5.  As  to  the  omission  of  the  words"  with 
force  and  arms,"  60  years  ago.  Chief  Jus- 
tice EcJFFiN,  In  State  v.  Moses,  2  Dev.  4ji 
said  that  those  words  have  been  "snper- 
fluous  since  the  statute,  37  Hen.  VIII. 
We  are  as  much  bound  to  dipense  with 
unnecessary  and  Immaterial  avermcDti 
when  permitted  by  the  statute  as  If  com- 
manded by  it;  and,  if  the  one  In  qnefltioD 
be  not  of  that  character,  it  is  difficult  to 
say  to  what '  unseemly  nicety,'  (as  Lord 
Hale  calls  It,)  formality,  or  refinement 
the  act  can  extend. "  In  State  v.  Duncan. 
R  Ired.  236,  which,  like  the  case  Jnst  cited, 
was  an  Indictment  for  murder,  the  court 
reiterates  that  the  words  "force and  arms* 
are  meresurplusage.  The  statnte.ST  Ha. 
VIII..  was  passed  In  the  year  1516.  It 
would  seem  that  this  point  should  be 
held  as  settled.  That  statute  Is  set  oat 
In  Whart.  Crlm.  PI.  5  271 ;  and  the  learned 
author  says  that,  even  prior  th«wto. 
these  words  were  not  necessary  in  a  caee 
lllfe  this,  not  requiring  actual  force. 

6.  The  defendant  "has  as  little  cause  to 
complHln  that  the  in^Uctmatt  conclodff 
agamst  the  form  of  the  atatate  as  lor  tb? 
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omlasloD  of  the  words  "with  torce  and 
arms."  Neither  ie  calculated  to  mislead 
or  prejudice  him  In  the  slightest  d^ree. 
The  dedalone  that  the  mere  formal  con- 
cloaious  to  an  indictment  are  immaterial, 
an  colleeted,  and  the  principle  reaffirmed, 
in  State  r.  KltlEnian,  IM  N.  C.  811. 10  S.  £. 
Rep.  312,  to  which  we  will  merely  refer. 
The  indictment   here   concludes  both 
"against  the  statute"  and  "against  the 
peace  and  dignity  of  the  state."  It  the 
former  was  wrong,  it  was  mere  surplus- 
age.  State  V.  Lanb.  65  N.  C.  419;  State  v. 
Bryson,  79  N.  C.  661.   in  State  t.  Smith, 
68  N.  G.  2S4,  Itwas  said:  "It  Is  evident 
that  the  conrts  have  looked  with  no  fa- 
vor upon  technical  objections,  and  the  leg- 
islature has  been  moving  In  the  same  di- 
rection. '  Thecurrentiaallone way.sweep- 
iOK  off,  by  degrees,  'formalities  and  i-eflne- 
ments;'  until,  Indeed,  a  plain,  intelligible, 
and  explicit  statement  of  .  the  charge 
ag^nut  the  defendant  la  all  that  is  now 
required  In  any  criminal  proceeding. "  In 
State  T.  Moses,  supra.  Chief  Justice  Buf- 
FTS  says :  "  This  law  [r^errlng  to  what  is 
now  Code.  §  1183]  was  certainly  designed 
to  uphold  the  execution  of  public  Justice, 
by  freeing  the  courts  from  those  fetters 
ot  form,  technicality,  and  refinement  which 
do  not  concern  thesubstanceof  thecharge, 
and  the  proof  to  support  it.  **  The  reports 
are  full  of  similar  decisions.   The  l^sla- 
tive  Intent  to  cure  the  evil  Is  clearly  ex- 
pressed in  Code,  §S  11R3,  1189,  1194,  and 
many  similar  statutes.   These  technicali- 
ties and  refinements,  doubtless,  originat- 
ed in  the  humanity  of  the  courts  at  a 
time  when  defendants  on  trial  for  the 
gravest  offenses  were  not  permitted  the 
benefit  of  counsel,  nor  allowed  to  liave 
witnesses  sworn  In  their  behalf.  4  Bl. 
Comm.  459.    They  are  an  anachronism 
now.   Their  survival  and  occasional  re- 
appearance after  so  many  statutes  and  so 
many  decteions,  and  when  the  reason  for 
them,  and  a  knowledge  of  their  origin, 
even,  have  passed  away.  Is  without  a  par- 
aUd.  unless  It  Is  In  the  fact  that  our  time- 
pieces still  mark  the  fourth  hour  with 
"IIIl,"  which,  we  are  told.  Is  due  to  the 
fact  that  the  king  of  France,  to  whom  the 
first  watch  was  carried,  unable  to  under- 
stand its  mechanism,  criticised  the"  IV  " 
and  ordered  It  replaced  by  the  letters 
which,  with  Chinese  exactness  of  Imita- 
tion, are  used  by  us  to-day.  They  do  no 
harm.  But  to  sustain  obsolete  technical- 
ities in  indictments  will  be  to  waste  the 
time  of  the  courts,  needlessly  Increase  the 
expense  to  the  public,  multiply  trials,  and 
In  some  Instances  would  permit  defend- 
ants to  evade  punishment  who  cnuld  not 
escape  on  a  trial  on  the  merits.  If  it  has 
not  the  last-men tluned  result,  It  is  no  ad- 
vantage to  defendants  to  resort  to  tech- 
nicalities; and  If  it  has  such  effect  the 
courts  should  repress,  as  they  do,  a  reli- 
ance upon  them.   There  are  cases  where 
defects  in  an  Indictment  or  a  civil  pleading 
are  matters  of  substance,  and  objection 
sbould  be  Insisted  on  by  the  parties  and 
subtained  by  the  courts.   But  the  letter 
and  the  spirit  of  legislation  both  as  to 
criminal  and  civil  ideading  are  to  require 
only  B  plain  and  clear  statement  ot  the 
matter  alleged ;  and,  when  the  objection 


to  such  statement  is  not  snbstantial,  but 
rests  upon  mere  technicalities  and  refine* 
ments.  It  would  be  better  for  the  party  to 
disregard  It,  and  go  to  trial  upon  the  mer- 
its. If  he  has  any  to  set  up  and  rely  on. 
The  Judgment  mast  be  set  aside,  and  the 
cause  remanded  for  further  proceedings  In 
conformity  to  this  opinion. 

P£B  CUBIAH.  Error. 


Pi  EST  Nat.  Bank  or  Bock  Island  v.  Ah- 

DRBSON  et  al. 

(JSupnme  Court  nf  South  Careilna.  April  19, 
18B0.) 

NEfiOTIABLK  iKBTRnHVRTS— BOXA  FiDB  PCBCHASBR. 

1.  Where  a  bank  purobaaes  a  note  for  value 
and  before  maturity,  it  is  not  affected  by  a  failure 
of  oouideratloD  of  whl<^  It  had  no  nobfoe  at  the 
time  of  the  purchase. 

2.  The  error  ia  admitting  incompetent  evidence 
!□  a  jury  case  la  not  cured  by  the  faot  that  it  is  ad^ 
mitted  "Bobject  to  objeotlon. " 

Appeal  from  common  pleas  circuit  court 
of  York  county. 

Action  on  a  promissory  note  by  the  First 
National  Bank  of  Bock  Island,  111.,  against 
Juha  G.  Anderson  and  others.  The  exe- 
cution ot  the  note  was  proven  and  the 
partnership  of  the  defendants  was  admit- 
ted, it  was  also  proven  that  P.  L. Mitch- 
ell, the  president  ot  plaintiff's  bank,  was 
also  a  stockholder  ot  the  corporation  of 
B.  D.  Buford  &  Co.  of  the  Rock  Island 
Flow  Company;  also  that  J.  M.  Buford, 
tlie  assignee  of  B.  D.  Buford  &  Co.,  was 
one  of  thestocktaolders  and  original  incor- 
porators ot  plaintiff's  bank,  and  at  time 
of  assignment  up  to  December  18, 1884. was 
the  cashier  of  said  bank,  and  that  he  was 
also  a  stockholder  ot  the  corporations  of 
B.  D.  Buford  &  Co.  and  the  Rock  Island 
Plow  Company,  being  the  secretary  and 
treasurer  of  the  latter.  The  charge  ot  the 
Judge  iB  as  follows : 

"The  plaintiff,  the  First  National  Bank 
of  Bock  Island,  111.,  brings  this  action 
against  the  defendants,  John  G.  Anderson 
and  Iredell  Jones,  as  copartners,  trading 
under  the  name  ot  John  6.  Anderson  ft 
Co.,  to  recover  the  amount  due  upon  a  cer- 
tain note.  The  note  reads  as  toUows, 
[reads  note  to  Jury.]  The  plalutlff,  the 
bank,  alleges  that  it  Is  the  holder  and 
owner  of  this  note  for  a  valuable  consid- 
eration, purchased  before  it  was  due, — be* 
fore  maturity.  The  defendants  set  up  as 
a  defense  to  thlsaction  theallegation  that 
the  plalntff  is  not  the  owner  and  holder, 
and  In  the  next  place  that  if  the  plaintiff 
Is  the  owner  and  holder  It  did  not  become 
such  before  the  paper  was  due;  or, if  it  be- 
came such  before  the  paper  was  due,  it  had 
full  notice  of  all  the  equities  existing  be- 
twixt the  original  parties,  to-wlt,  the  con- 
sideration ot  theuote,and  that  theconsld- 
eratlonhad  tailed.  Now, upon tbeseissues 
the  parties  went  to  trial.  It  devolved 
upon  the  plaintiff  bank  tu  show  atfirma- 
tively  that  It  is  the  owner  and  bolder  of 
the  note,  and  If  the  other  defense  set  up  Is 
to  avail  the  defendants  the  plaintiff  must 
furthermore  show  that  It  became  the  pur- 
chaser of  the  note  before  It  wasdue.  Well, 
gentlemen,  this  cause  has  to  be  deter- 
mined by  you  upon  the  facts  upon  the  evi- 
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dence.  The  production  of  this  note,  to- 
gether with  evidence  that  the  plaintiff  be- 
came the  parcha«er,— i!  that  evidence  Is  to 
be  believed,  and  that  Is  for  you  to  say,  all 
the  evidence  Is  for  you,— proves  the  claim 
to  that  extent,  and  in  order  to  shut  out 
the  deteoHes  set  np  here  It  Is  necessary  to 
prove  furthermore  that  the  plaintiff  bank 
became  the  owner  before  the  paper  was 
due.  Now.grentlemen,  the  evidence  on  the 
part  of  the  bank,  by  the  cashier  and  the 
other  witnesses  who  were  examined,  was 
to  the  effect  that  on  the  9th  of  February, 
1885,  the  banlE  became  the  owner  of  this 
paper  in  the  course  of  regular  business, 
that  It  discounted  the  note.  Now,  If  that 
bo  BO,  and  these  other  aBsignmenta  were 
made,  (and  we  have  the  indorsements 
upon  the  back  of  the  paper  and  evidence 
that  the  indorsements  were  made  and  no 
dispute  as  to  the  genuineness  of  the  In- 
dorsements,) that  made  the  bank  the 
owner  and  holder  of  the  note  on  the  9th  of 
February,  1885,  which  was  before  the  pa- 
per reached  maturity.   The  man  who  buys 
a  negotiable  note  before  that  note  becomes 
due  is  ordinarily  safe.  If  the  man  from 
whom  he  bought  it  had  found  It,  yet  If 
the  purchaser  took  it  lor  valuable  consid- 
eration, and  without  notice  of  a  defect  In 
the  title,  then  he  buys  with  the  privilege 
that  he  is  not  subject  to  the  equities  that 
existed  betwixt  tjie  original  parties.  If 
there  should  be  a  note  given  for  the  pur- 
chase money  of  a  horse,  payable  nt  a  fut- 
ure dale,  and  one  of  you  boughtthat  note 
for  a  valuable  consideration  before  it  was 
due,  it  does  not  matter  how  defective  was 
the  consideration,  how  defective  the  horse 
was,  if  tbe  transfer  has  been  made,  and  it 
falls  into  the  hands  of  on  innocent  pur- 
chaser, holder,  before  matnrlty,iio  defense 
that  he  bad  against  that  note  betwixt  the 
original  party  and  himself  will  hold  at  all. 
This  is  done  for  the  protection  of  commer- 
cial paper.   The  rule  Is  laid  down  In  the 
interest  of  commerce.    People  must  have 
some  protection  when  they  deal  In  com- 
mercial paper,and  when  it  Is  traded  before 
maturity  none  of  these  defects  which  I 
have  alluded  to  can  be  brongtat  in  at  all. 
That  Is  in  the  interest  of  commerce.   It  it 
were  not  so,  commercial  paper  would  be  of 
very  little  value.   Every  man  who  took  It 
would  run  a  risk.  He  would  have  to  make 
Inquiries  about  the  parties  who  previously 
held  It,  and  our  banks,  who  deal  in  com- 
mercial paper  generally,  could  not  do  that. 
Hence  the  rule  was  laid  down  In  Old  Eng- 
land. So,  If  this  bank  did  buy  this  paper 
before  it  fell  dae,  it  does  not  matter  whether 
the  defendants  got  one  dollar  value  out  of 
the  property  for  which  It  Is  given,  never- 
theless they  will  have  the  note  to  pay  un- 
less the  bank  knew  there  was  a  violation 
of  consideration.    The  bank  must  hare 
had  notice  of  these  defects,  and  It  is  neces- 
sary lor  Che  defendants  to  prove  that  the 
bank  bad  notice.   The  rule  Is  that  one 
who  takes  commercial  paper  before  ma- 
turity takes  It  as  good  paper,  and  If  the 
parties  plead  want  of  consideration  they 
must  prove  the  fact  that  the  party  hold- 
ing had  notice  of  thesedetects.   The  bank, 
in  this  instance,  provra  by  these  witnesses 
that  it  took  tbe  paper  for  full  value  with- 
out notice  of  any  detects.   If  that  be  so, 


Anderson  &  Co.  will  be  obliged  to  pay  it. 
One  question  for  you  is :   Is  the  bank  the 
owner?  There  Is  the  evidence.   You  will 
be  controlled  by  the  preponderance  of  the 
evidence    Here  is  evidence  of  various  in- 
dorsements.   If  there  Is  nothing  against 
that  testimony,  nothing  on  the  other  aide, 
yon  would  not  be  Jastlfled  in  wblmslcally 
disregarding  that  testimony.    Did  tbe 
bank  have  notice?   If,  after  thetesttmony 
on  the  part  of  the  plaintiff  that  it  did  not 
have  notice  thedefendantexpects  to  bring 
in  his  defense  of  failure  ol  consideration, 
then  they  must  make  It  appear  by  the  pre- 
ponderance of  the  evidence  that  notice  was 
given.  You  cannot  guess  that  the  bank 
had  notice.  Something  was  aald  abont 
these  parttes  who  owned  the  note  bdng 
also  connected  with  the  bank.  That  does 
not  of  Itself  bring  notice  to  the  bank.  If 
you  come  to  the  conclusion  that  the  bank 
did  not  know  of  these  defenses,  you  will 
give  them  no  consideration  at  all.   If  you 
come  to  the  conclusion  that  the  officers  of 
the  hank  have  testified  truthfully,  that  it 
bought  for  a  valuable  consideration  before 
maturity,  and  without  notice  of  these  de- 
fenMes,  your  verdict  must  be  for  the  plain- 
tiff for  the  full  amount  of  this  note.  If 
there  be  evidence  that  the  bank  became 
the  owner  of  the  paper  after  maturity, 
then  the  defenses  may  come  In.   If  there 
be  evidence  in  your  Judgment  that  the 
bank  took  the  paper  knowing  of  the  con- 
sideration and  the  defense  of  fallureof  con- 
sideration, then  that  defense  comes  In. 
Suppose  you  let  it  In,  (and  you  mnst  do  It 
upon  proof,)  then  let  us  examine  into  the 
matter  and  see  how  it  stands.   The  testi- 
mony Is  that  the  original  purchase  by  the 
gentlemen  In  Rock  Hill  of  agricultural  lm> 
plements,  to-wlt,  these  plows,  was  some 
time  in  1888,  and  there  was  no  note  given. 
— Just  a  simple  account.   Now,  as  late  as 
the  1st  of  July,  1884,  that  account  was 
closed  by  this  note.   Now,  gentlemen,  if 
they  had  sold  any  of  these  machines,  any 
plows,  betwixt  the  time  they  bought  them 
and  July  1,1884,  and  If  tbey  knew  at  tbe 
time  they  gave  this  note  that  the  people 
were  complaining  about  these  plows.  If 
they  knew  tbey  would  not  snlt,  yon  see  at 
once  that  It  was  a  waiver.  If  a  man  bays 
a  piece  of  property,  and  found  that  It  was 
defective,  and  still,  with  his  eyes  open, 
promises  to  pay,  you  can't  get  out  of  that. 
That  Is  what  we  call  a  waiver.  Suppose, 
when  the  note  was  given,  (July  1, 1884,) 
that  these  gentlemen  didn't  know  that 
there  was  acomplalnt.  l%at  was  themid- 
dle  of  the  year,  after  the  time  when  plows 
are  used.  Now,  suppose  th^  didn't  know 
it  then,  but  found  It  out  afterwards,  and 
Btlll,  when  they  found  it  out,  wrote  letters 
back  asking  for  time  and  promising  to 

gay.  It  is  a  waiver  and  an  estoppel.  Yon 
eard  those  letters  read ;  that  Is  evidence, 
that  Is  In  testimony.  So,  if  they  knew  of 
the  failure  of  con^deratlon  and  neverthe- 
less gave  this  note,  or  If,  when  th^  gare 
this  note,  they  did  not  know  and  wrote 
those  letters  and  promlnes  to  pay  after- 
wards, they  estopped  themselves  asain. 
But  if  this  note  was  bought  before  matu- 
rity, for  valuable  consideration,  without 
notice,  none  of  these  defenses  will  hold. 
The  bank  Is  bound  to  TCcpver  anless  there 
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vas  a  coiuplriDs  against  the  defMdanta 
to  get  lid  ox  this  plea  of  lailareofcondder- 
atIon,aDd  the  Bock  Island  Bank  was  used 
as  a  cat's-paw.  In  order  toestabUehtfaat, 
eertatn  declarations  from  B.  D.  Bntord.  or 
nne  uf  the  Bufords,  and  also  another  one, 
are  introduced  here,  some  conversation  of 
Mr.  Gage,  some  statement  of  a  letter  he 
liad,  and  tbe  contents  of  the  letter.  Nut 
a  siagle  word  that  Buford  said,  not  a  stn- 
Kle  word  that  another  one  said,  would 
bind  tlie  bank,  lilt  was  done  afterthebank 
became  the  owner  of  the  paper,  and  unless 
the  party  was  the  actual  agent  of  the  bank 
after  It  became  the  owner  ol  the  paper. 
BufurdcoulO  not  say  anything  to  hold  the 
baDk  after  he  had  traded  the  paper. 
Neither  could  his  (Buford's)  aB8iKnee,furhe 
had  traded  the  paper.  Neither  could  bind 
the  bulk  il  the  bank  was  an  innocent  pur^ 
chaser  tor  a  raluable  consideration.  Ton 
hare  heard  the  testimony  about  this  con- 
Tcrsatlon  with  Mr.  Ga^,  and  that  it  was 
about  a  letter  that  pnrported  to  be  a  let- 
ter from  Buford.  Mr.  Oage  says  that  at 
timt  time  he  was  nut  the  agent  of  the 
bank  for  the  collection  of  this  note.  So 
this  plaintiff  cannot  be  estopped  except  by 
Kuine  artual  agent  having  authority  to 
make  such  etatemm ts.  Now,  gentlemen, 
vuu  will  take  the  record  and  find  a  verdict. 
It  yoQ  come  to  the  conclusion  now,  from 
The  eridence,  that  the  plain  tlfl  Is  entitled 
to  recover,  you  will  give  your  verdict  for 
tliia  note,  and  the  Interest  will  run  from 
the  iHt  day  of  July,  18S4.  at  7  per  cent.  It 
simply  says  with  Interest,  ana  that  means 
TyKrcent.  Therefore  you  w)U  calculate 
up  to  the  present  time  at?  per  cent.  If 
yoQ  come  to  tbe  conclusion,  If  there  Is  any 
testimony  to  Justify  the  conclusioD,  that 
tbe  bank  is  not  entitled  to  recover;  that 
there  was  a  total  failure  of  consideration; 
and  that  tbe  plaintlB  is  open  to  that  de* 
tense,— your  verdict  would  have  to  be  for 
the  defendants,  and  discbarge  them  from 
the  note.  Here  is  the  note  and  here  is  the 
complaint.  Let  me  say  another  thing. 
The  Jury  once  before  found  a  verdict.  I 
du  not  see  it,  though  written  on  a  piece  of 
white  paper  on  tbe  10th  of  November,  1SS6. 
and  they  found  a  verdict  for  the  defend^ 
ant.  Now,  let  me  tell  yuu.gentlemen^ou 
must  not  be  Influenced  by  that.  That 
^'erdict  was  set  aside  by  the  snpremecourt 
apon  some  error  committed  by  the  judge, 
and  you  are  not  to  be  influenced  by  that. 
Yoa  don't  know  what  evidence  went  be- 
fore that  i  ury ;  you  don't  know  what  In- 
Ktructtons  the  Judge  gave  that  Jury;  and 
you  are  not  to  be  governed  by  that,  but 
Irom  the  facts  here  and  the  InstructioDS  I 
have  glvea  you.  If  I  have  erred  In  the 
law,  my  errors  will  be  corrected  by  the 
sapreme  coart.  Ton  will  And  some  blank 
I'pot  on  this  white  paper  to  write  your 
verdict.  I  don't  believe  there  Is  any  room 
CD  tbesummons.  If  you  find  for  the  plain- 
tiff, Mr.  Foreman,  you  must  fix  the 
amount.  If  yon  find  for  the  defendant, 
.von  win  simply  say,  'We  find  for  the  de- 
ftmdant,'  If  there  was  an  entire  failure  of 
consideration.  If  there  was  not  a  total 
failare  of  conrideratlon  you  will  find  for 
the  plalntifl." 
Geo.  W.  Qage,  for  appellant.  W.  B.  WU- 
•on,  Jr.,  for  leepondentB. 


McOowAN,  J.  This  case  wae  once  before 
In  this  court,  (see  28  ».  C.  144,  S  S.  E.  Bep. 
343,)  where  the  tacts  are  stated  asfoUows: 
On  July  1, 1884,  the  defendants  executed  a 
note  for  91.000  to  B.  D.  Bulord  &  Co.,  of 
Bock  Island,  111.,  for  value  received,  pay- 
able nine  months  after  date.  This  prom- 
issory note  was  Indorsed  as  follows:  (1) 
B.  D.  Buford  &  Co.,  by  J.  M.  Buford,  as- 
signee; (2)  Rock  Island  Flow  Company, 
P.  L.  MltcheU,  President.  (3)  "Pay  I.  M. 
Ivy  &  Co.,  or  order,  for  collection  for  First 
Natlonnl  Bank.  Bock  Island,  Illluols. 
[Signed]  Geo.  M.  Ix>osley, Cashier. "  The 
complaint  alleged  the  Indorsement  of  the 
note  by  J.  M.  Bufurd,  assignee  of  B.  D. 
Buford  &  Co.,  and  the  discount  ol  tbe 
same  by  the  plaintiff  bank,  in  good  faith, 
before  maturity,  on  February  9, 1SS5,  for 
value,  and  the  plalntifrs  ownership  there- 
of. The  defendants  answered  that  tbe 
cuuHlderatlon  of  the  note  was  agricultural 
Implements,  whicb  were  warranted  by  B. 
D.  Buford  &  Co.  to  be  suitable  for  the  cul- 
tivation of  com  and  cotton,  for  which, 
however,  they  proved  wholly  unfit;  that 
before  tbe  commencement  of  tbe  suit  they 
offered  to  return  the  implements,  but  the 
otferwaa  declined, and  thedefendants  were 
thereby  damaged  to  the  extentof  91>500; 
and  that.  If  the  plaintiff  ever  became  the 
owner  and  holder  of  said  note,  it  became 
such  after  notice  of  the  defense  and  claim 
of  8ct-o0 ;  and  that  the  note  had  not  been 
transferred  to  the  plaintiff  In  good  faith, 
etc.  One  of  the  d^endants  was  allowed 
to  testify  as  to  the  declarations  of  John  P. 
Gage,  a  lawyer,  whom,  it  seems,  the  as- 
signee, J.  M.  Buford,  had  employed  to  col- 
lect another  note  of  the  defendants  for 
S500.  It  did  not  appear  that  Mr.  Gage 
was  the  attorney  or  agent  of  the  bunk,  or 
had  been  employed  to  collect  the  $1,000 
note.  This  defendant  was  also  allowed  to 
state  that  at  the  time  tbe  note  was  given 
for  agricultural  implements  there  was  a 
general  understandiugthat  such  of  the  Im- 
plements as  did  not  give  satisfaction  to 
the  farmera  Bhould  be  exchanged  for  oth- 
ers; that  they  did  not  prove  satisfactory, 
but  B.  D.  Buford  &  Co.  refused  to  take 
them  hack  or  exchange  them,  etc. 

Under  the  charge  of  the  Judge  the  Jury 
found  a  verdict  for  "the  defendant, "  but 
this  court  set  aside  tbe  verdict,  and  or- 
dered a  new  trial,  for  several  reasons,  and 
among  them  upon  tbe  ground  that  "a  ne- 
gotiable Instrument  in  the  hands  of  a 
botiH  Sde  Indorsee  before  due  is  presumed 
to  have  been  given  tor  valuable  considera- 
tion; and  possesblon  Is  ordinarily  prima, 
fncie  evidence  that  the  Indoi-see  received 
it  in  good  faith,  for  value,  before  maturi- 
ty, "  etc.  Accordingly  the  case  went  back, 
and  upon  the  second  trial  the  plaintiff  in- 
troduced the  same  evidence  us  in  the  first. 
James  M.  Buford  and  Geoi^c  M.  Loosley, 
residents  of  Bock  Island,  111.,  testified,  by 
commlssiun.  as  follows :  The  first,  that  ho 
made  the  Indorsement  on  the  note  in  blank 
himself,  as  the  assignee  of  B.  D.  Buford  & 
Co.,  and  produced  the  deed  of  assignment 
tn  himself.  The  latter  testified  that  he 
wae  the  cashier  of  the  plaintiff  corpora- 
tion on  and  before  February  9.  18^5,  and 
that  on  that  day  tbe  plaintiff  corporatiou 
discounted  the  noteat  their  banking  bouse 
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for  value  In  the  nsnal  coarae  of  baslnesif, 
and  that  the  plaintiff  corporation  had  no 
notice  whatever  of  any  derenee  or  offset  to 
the  note.  There  was  also  evidence  tend- 
ing to  show  that  the  purchase  of  the  agri- 
cultural Implements  was  some  time  in  the 
year  1888;  thattfae  account wasuot closed 
by  note  until  July  1, 1SS4,  wfatcb  was  not 
due  until  nine  months  thereafter,  (April, 
1K86;)  and  that  up  to  within  a  few  days 
of  that  time  (March  13, 1^85)  the  defend- 
ants. In  asklne  for  Indulgence,  wrote  that 
"the  note  iBdrawlngintereat.andjou  will 
not  lose  a  single  cent  of  It,  "etc.  Upon  the 
charge  of  the  Judge  (which  should  appear 
In  the  report  of  the  case)  the  Jury  again 
found  for  the  defendants.  The  plaintiff 
bank  moved  for  a  new  trial,  which  the  cir- 
cuit Judge,  on  November  9, 1888.  granted. 
But  soon  after  he  requested  a  reargament 
of  the  motion  for  a  new  trial,  and  on  No- 
vember 13th  he  passed  the  following  or- 
der: "After  granting  the  foregoinK  order, 
I  reflected  upon  its  propriety,  and,  being 
Dotentirely  satlafled  that  I  did  right  In  set- 
ting aside  this  second  verdict  of  the  Jury  in 
favor  of  the  dMendanta,  I  requested  reajv 
gument  of  the  matter.  After  this  reargu- 
ment  I  am  of  opinion  that  theabove  order 
should  be  rescinded.  There  was  evidence 
tending  to  sustain  the  defense,  which  the 
Jury  weighed  in  favor  of  the  defendants, 
all  isauee  of  fact  were  fairly  submitted,  and 
for  a  second  time  fouadfor  the  defendants. 
Very  strong  circumstances  were  adduced 
going  to  sustain  defendants'  case,  and  to 
contradict  the  plaintiff's  testimony.  It  is 
ordered,  therefore,  that  the  above  order  be 
rescinded, and  a  new  trial  be  refused, "etc. 

The  plalntltr  appeals  to  this  court  upon 
the  following  grounds:  "(l)  Because  the 
Judge  erred  ui  admltttng  the  testimony  of 
Iredell  Jones,  John  Q.  Anderson,  and 
Thomas  J.  Seward,  witnesses  for  the  de- 
fendants, as  to  the  contents  of  a  letter  al- 
leged to  have  been  written  by  I.  M.  Bu- 
ford,  assignee  of  B.  D.  Buford  A  Co.,  to 
John  P.  Gage,  about  April  8. 1885,  and  al- 
leged to  hare  been  read  or  exhibited  by 
Qage  to  the  witnesses  about  the  same  time, 
where  Oiere  was  noevldencegolngtoshow 
that  theplatntlff  authorfxed  such  letter  to 
be  written  or  bad  any  knowledge  thereof, 
or  that  either  of  the  Bnfords  or  Gage  were 
the  agents  of  the  plaintiff  at  that  time. 
Besides,  the  presiding  Judge  further  erred 
In  admitting  testimony  of  the  same  wit- 
nesses as  to  the  declarations  of  John  P. 
Gage,  made  to  the  defendants  about  the 
same  time.  (2)  Because  the  presiding 
Judge  erred  In  admitting  the  testimony  of 
several  witnesses  of  the  defendants,  tend- 
ing to  prove  a  failure  of  consideration  as 
between  the  makers  and  payees  of  the 
note  sued  on,  when  there  was  no  evidence 
to  Impeach  the  hoaa,  Odes  of  the  plaintiff 
or  its  title.  (S)  Because  thepresldlngjudge 
erred  in  undertaking,  on  November 13, 1888, 
to  rescind  an  order  made  by  him  on  No- 
vember 9th,  and  duly  entered  In  the  min- 
utes of  the  court,  setting  aside  the  verdict 
herein,  and  granting  a  new  trial,  especial- 
ly where  counsel  for  plaintiff  was  not  pres- 
ent In  court,  having  understood  the  pre- 
siding Judge  to  refuse  to  disturb  his  order 
of  November  9th.  (4)  Because  the  presid- 
ing Judge  erred  in  not  granting  anew  trial, 


for  the  reason  thatlncompetent  testimony 
had  been  admitted,  and  the  further  reason 
that  the  verdict  of  the  Jury  was  unsup- 
ported by  any  evidence, "  etc. 

Without  going  into  the  question  as  to 
whether  the  circuit  Judee  bad  the  right  to 
rescind  his  own  order  granting  a  new  tri- 
al,we  think  his  flnrt  impression  was  right. 
We  have  for  the  secona  time  looked  care- 
fully through  this  whole  case,  and  we  are 
unable  to  see  any  substantial  difference 
between  the  defense  as  made  on  the  sec- 
ond trial  and  that  made  on  the  first.  It 
seems  to  us  to  allow  this  verdict  to  stand 
would  be  not  only  todisr^ard  the  rulings 
upon  the  former  appeal,  but  to  Ignore  the 
old,  well-settled  principle  of  commercial 
law,  that  if  a  promissory  note  not  yet  due, 
and  fair  upon  its  face,  is  transferred  to  a 
bona  Ode  holder  for  value,  without  notice  of 
any  defense  which  may  exist  between  the 
original  parties,  the  makers  of  such  note 
may  not,  against  such  holder,  set  up  any 
defense  which  tends  to  alter  "Oie  terms  ot 
the  note  as  to  what  was  the  original  con- 
tract,  or  to  show  failure  of  consideration. 
This  principle  of  commercial  paper  is  su 
important  that  it  must  be  maintained  In 
all  Its  Integrity.  This  noto  was  not  due 
until  April  1, 1885.  The  makers  bad  pat 
it  in  circulation.  Was  it  transferred  t-o 
the  bank  on  January  A.  1885?  Such  is  the 
direct  positive  proof,  and,  unless  It  is  en- 
tirely fabricated,  there  Is  necessarily  an 
end  of  the  defense.  Tbere  is  not  a  aelatlUa 
ot  direct  proof  to  the  contrary ;  but  It  is 
earnestly  urged  that  all  the  clrcumstan- 
cea,  taken  together,  show  that  the  bank 
had  notice  of  the  defense  now  made.  It 
was  not  made  to  appear  that  the  defend- 
ants ever  claimed  to  have  a  dtfense,  cer- 
tainly down  to  March  18, 1885,  when.  In 
asking  for  Indulgence,  tbey  wrote  that  the 
whole  debt  was  drawing  interest,  and  ev- 
ery cent  of  It  wonld  be  paid.  If,  as  testi- 
fied to  clearly  and  positively,  the  note 
then  had  already  been  transfeiTed  to  the 
bank,  how  could  It  have  notice  of  that 
which  up  to  that  time  had  no  existraice? 
But  it  Is  suggested  that  the  note  was 
never  really  transferred  to  the  bank,  as 
shown  by  1»ie  fact  that  James  M.  Buford, 
as  assignee,  after  the  alleged  transfer  to 
the  bank,  still  took  an  Interest  in  collect- 
ing the  note,  and  wrote  letters  upon  the 
subject.  We  cannot  think  this  clrcnm- 
stanceso  strange  and  unusual  as  tonuUlfy 
the  indorsements  on  the  note  itself,  and  to 
overthrow  the  positive  testimony  that 
the  bank  became  the  bona  itde  bolder  of 
the  note  on  February  9, 1885. 

We  entirely  agree  with  what  the  circuit 
Judge  said  in  his  charge:  "The  bank  Is 
bound  to  recover,  unless  there  was  a  con- 
spiring against  the  defendants  to  get  rid 
of  this  plea  of  failure  ot  consideration,  and 
the  Rock  Island  Bank  was  used  as  a  cat's 
paw.  In  order  to  establish  that,  certain 
declarations  from  D.  B.  Buford,  or  uue  of 
the  Bafords,  and  also  another  one,  are  in- 
troduced here,  some  conversation  of  Mr. 
Gage,  some  statement  of  a  letter  be  had. 
and  the  contents  ot  the  letter.  Not  a  sin- 
gle word  that  Buford  said,  not  a  single 
word  that  another  one  said,  wonld  bind 
the  bank  It  it  were  done  afterthe  bank  be- 
came the  owner  of  the^aper.  and  unless 
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tbe  party  were  the  aetdal  agent  of  tbe 
bank,  after  It  became  tbe  owner  of  the  pa- 
per. Baford  conid  not  eay  anytbinf?  to 
hold  tbe  bank  after  be  bad  traded  tbe  pa- 
per. Neither  conId  his  (Buford'e)  aeelsnee, 
for  he  bad  traded  the  paper.  Neither  coald 
bind  the  bank  If  It  was  an  Innocent  pur- 
chaser  for  valuable  consideration.  Ton 
bare  beard  the  testimony  about  this  con- 
versation with  Mr.  Gase,  and  that  It  was 
about  a  letter  purporting  to  be  from  Bu- 
tord.  Mr.  Ga^  says  that  at  that  time  he 
was  not  the  agent  of  the  bank  for  tbe  col- 
lection of  this  note;  so  this  plaintiff  can- 
not be  estopped  except  by  some  actual 
agent  having  authority  to  make  such 
statemratB,"  etc.  Under  the  proof  In  this 
case  we  cannot  think  that  such  notice  of 
tbe  defense  now  made  was  so  fixed  upon 
the  bank  before  It  discounted  the  note  on 
Febmary  9, 1885,  as  to  authorize  the  ad- 
mission of  testimony  as  to  the  alleged 
gaaranl^  that  the  agricultural  Imple- 
ments would  "provesatlstaetory,''ora8to 
tbe  alleged  failure  of  consideration.  This 
bdng  tbe  case,  we  think  It  was  error  to 
admit  tbat  evidence.  Nor  can  wesay  that 
tbe  error  was  cured  bylts**  admission  sub- 
ject to  ol^ectlon. "  That  may  be  done  in 
some  cases  where  tbe  court  Is  to  pro- 
nounce thejudgment,  but  In  atrial  byjury 
such  evidence  may  have  Its  effect  simply 
by  being  admitted  at  all.  See  Bonham  v. 
Bishop.  38  S.  C.  105.  The  Judgment  of  this 
court  iB  that  the  Judgment  of  -Oie  circuit 
court  be  rerened,  and  tbe  eatiee  remand- 
ed for  a  new  trial. 

SiUFSOH  and  MoItsb.  JJ..  eoocnr. 
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SHXRirrs— Tibs— Tax-Wariukti. 

1.  A  wsrrant  iHaea  ander  Act  8.  C.  I8S7,  (19 
Si.  883,888,)  provldhig  tbat  a  person  falling  to  par 
his  poll-tax  (IhnttMl  by  Const  8. 0.  art  9.  |  S.  to  tl,) 
sball  be  gull^  o<  a  mlsdamMaor  punishable  by  a 
fine  of  $10  and  costs,  or  ImprisonmeDt,  is  not  a 
process  for  the  oolleotion  of  taxes,  but  a  criminal 
IHxicess,  and  the  sberiiE  is  entitled  to  his  fees 
tboagh  the  warrant  Is  retnmed  turn  at  Inventus, 
and  tbongh  the  act  under  which  tbe  warrant  was 
issned  had  expired  by  its  own  Umitatloa.  Hc- 
GowAS,  J.,  dissenting. 

2.  Aut  S.  C.  1884,  (18  St  786,)  providing  that 
where  judgment  is  entered  or  exeoation  issued  in 
the  oonrts  of  general  sessions  for  fines,  fees,  or 
costs,  mUUi  bona  costs  shall  not  be  paid  to  tba 
sheriff  or  oleric,  does  not  apply  to  sheriff's  fees  for  at- 
tempting to  serve  warrants  issued  by  atrial  justice, 
under  act  1887,  for  failure  to  pay  poll-taxes,  and 
returned  non  est  inveMtu.  HcGowuf,  J.,  dis- 
senting 

Sl  The  warnut  Is  not  Invalidated  hv  the  fact 
that  the  affidavit  on  which  it  was  issaecl  charged 
tbat  defendant  "did  neglect  to  pay  poll-tax, "  in- 
stead of  charging.  In  the  language  of  the  act,  that 
defendant  "did  fail  and  refuse  to  pay,"  or  that 
neither  the  warrant  nor  afBdavit  states  tluit  de- 
fendant was  a  resident  of  tbe  ooanty,  and  as  such 
liable  for  the  tax;  Oen.  St.  S.  C.  f  880,  providing 
that  a  criminal  prooeedlng  before*a  trial  justice 
"shall  he  conunenoed  on  information,  under  oath, 
plainly  and  ■nbstantlally  setting  forth  the  offense 
diarged." 

4.  The  fact  that  a  warrant  Is  Irregular  and  H- 
legal^  Issued  does  not  relieve  tbe  sheriff  from  the 
duty  to  eoDseota  It 


Appeal  from  common  pleas  drenlt  court 
of  Marlborongb  connty ;  Nobton,  Jadge. 

T.  W,  Bouehhr,  for  appellant.  Knox 
LivlagBtoB,  for  respondent.  ' 

McItbb,  J.  It  seems  to  me  very  clear 
that  the  warrants  which  constitute  the 
basis  of  tbe  plaintiff's  claim  cannot  prop- 
erly be  regarded  as  process  fur  tbe  collec- 
tion of  taxes,  and  hence  section  172,  Ocn. 
St.,  has  no  application  to  tbe  case.  These 
warrants  were  not  Issued  for  the  purpose 
of  enforcing  the  paymentot  the  poll-taxes, 
but.  on  the  contrary,  for  the  purpose  of 
punishing  the  delinquent  tax-payer  tor 
fallnre  to  perform  a  high  public  duty,  the 
performance  of  which  fs  absolntdy  essen- 
tial to  the  administration  of  the  govern- 
ment. They  constitute,  therefore,  both 
In  form  and  essence,  criminal  process,  and 
stand  upon  precisely  the  same  footing  as 
awarrant  for  assault  and  battery,  or  any 
other  misdemeanor  cognizable  by  a  trial 
Justice.  The  express  terms  of  St.  1887,  (19 
St.  882,883,)  showthls  beyond  all  dispute: 
"ShoQld  any  person  fall  or  refuse  to  pay 
said  poll-tax,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction  there- 
of before  any  trial  Justice  or  other  court 
having  Jurisdiction  ot  tbe  same,  shall  be 
pnnlshed  by  a  fine  which  shall  not  exceed 
ten  dollars,  together  with  the  costs  of  said 
suit,  or  by  imprisonment  in  the  county 
lall  for  a  term  not  exceeding  thirty  days. 
This  sbows  that  the  Intent  ot  the  leglsla> 
tnre  was  to  make  the  fidlnre  or  r^sal  to 
pay  the  poll-tax  a  criminal  oRense, — a  "  mis- 
demeanor, "—and  that  the  person  convicted 
of  such  otfensesfaall  be"  punished  "by  fine  or 
Imprisonment  within  the  limits  prescribed. 
How  this  can  be  r^arded  as  a  proceeding 
for  the  collection  of  a  tax,  I  cannot  con- 
ceive. Tbe  poll-tax  Is  limited  by  tbe  con- 
stitution, article  9,  $  2.  to  $1,  and  yet 
under  this  act  tbe  party  convicted  may  be 
punished  by  a  fine  of  $10,  or  may  be  Im- 
prisoned for  a  term  of  80  days;  and  It 
seems  to  me  that  It  would  be  altogether 
anomalous,  to  use  no  stronger  term,  to 
sappose  that  the  legislature  provided  for 
the  collection  of  a  tax  of  f  1  by  the  Imposi- 
tion of  A  fine  ot  SIO  orlmprisonment  lor  80 
days. 

It  Is  said,  however,  that  this  was  only 

a  temporary  provision,  for  a  ytfar  only, 
found  only  In  the  act  to  raise  supplies  for 
the  year  specified  therein.  Granting  this  to 
be  so,  we  do  not  see  how  tt  could  possibly 
alter  tbe  character  of  the  process  by  con- 
verting It  from  a  criminal  proceeding  Into 
process  for  the  collection  of  taxes.  It  may 
be  possible,  though  wedonot  say  that  such 
would  be  the  effect,  that  this  act,  expiring 
by  its  own  limitation  with  the  year  for 
which  It  was  enacted,  would  afford  no 
Bufilcient  basis  for  a  prosecution  after  it 
bad  expired;  but,  even  If  that  were  so,  1 
do  not  see  how  it  could  affect  tbe  present 
Inquiry.  The  fact  that  a  prosecution  may 
fall  becanse  the  act  nnder  which  It  Is  Insti- 
tuted has  expired  or  been  repealed  before 
the  prosecution  was  commenced  certainly 
cannot  affect  the  right  of  the  sheriff  to  his 
costs.  When  a  waiTant  Is  placed  In  his 
hands  by  proper  authority,  his  duty  Is 
to  execute  It,  or  attempt  to  do  so.  It  Is 
no  part  of  bis  duty  to  Inquire  whether 
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the  prosecution  Is  well  foanded  either  In 
law  or  (act,  and  It  would  be  Impertinent 
In  him  to  do  so.  But,  In  addition  to  this, 
I  find  that  a  similar  provlrioa  to  the  one 
under  which  these  warrants  were  Issued 
has  been  incozporated  In  erery  tax  act 
passed  etnce  1S77  to  the  present  time,  and 
tbereTore  it  Is  u  mistake  to  speak  of  It  as  a 
mere  temporary  provision;  but,  on  tlie 
coutrury,  it  seems  to  be  a  part  of  the 
settled  x>ollcy  of  the  state  to  make  the 
failure  or  refusal  to  pay  the  poll-tax  a  mis- 
demeanor punish  able,  as  acrimlnal  offenset 
by  fine  or  imprisonment. 

But  It  la  contended  that,  even  if  these 
warrants  must  be  reKarded  as  the  com- 
mencement of  criminal  proceed  iuKS,  and 
nob  as  process  for  the  collection  of  taxes, 
yet  the  sheriff  would  not  be  entitled  to 
costs  under  the  provisions  of  the  act  of 
1884,(18  St.  736.)  which  reads  as  follows: 
"That  In  no  case  where  there  shall  have 
been,  sr  shall  hereafter  be.  entry  of  ]udg- 
mmt  or  laeulns:  of  execution  In  the  courts 
of  fseneral  sessions,  by  the  clerk  thereof, 
agalustdefendants  In  said  courts,  for  fines, 
fees,  or  costs  taxed  and  due  upon  the  pros- 
ecutions of  said  defendants,  shall  oallA 
bona  costs  be  paid  to  the  clerk  or  sheriff 
thereon  by  the  county  commissioners  or 
county  treasurers  of  the  county  in  which 
such  judgments  may  have  been  or  shall 
hereafter  be  entered."  But  this  act  can 
have  uoapplicaUon  to  the  preBentcaBe,for 
several  reasons:  (1)  By  Itsexpress  terms, 
It  applies  only  to  cases  in  the  "courts  of  gen- 
eral sessions;"  and  these  cases  did  not 
originate  there,  nor  were  they  ever  carried 
into  that  court.  (2)  The  a«t  applies  only 
to  cases  In  which  JudgmentB  have  been  en- 
tered or  execntions  have  been  Issued ;  and 
In  this  case  no  judgmenta  have  been  en- 
tered  and  no  executions  have  been  IsBued, 
nor  could  they  have  been.  (3)  The  act  ap- 
plies only  to  nalla  bona  costs,  and  the 
costs  here  claimed  are  not  of  that  charac- 
ter. It  may  be  that  the  reason  of  this  pro- 
vision was  that  it  wa^  supposed  that,  if 
the  sheriff  and  clerk  were  deprived  of  the 
right  to  collect  aalla  bona  costs  from  the 
county,  they  would  thereby  be  stimulated 
togreuter activity  and  more  earnest  efforts 
to  make  the  defendants  pay;  but  this  rea^ 
son  would  have  no  application  to  a  case 
like  the  present,  for  here  no  liability  has 
yet  been  fixed  upon  thedefendanta.  no  judg- 
ments have  been  entered,  and  no  execu- 
tions have  been  issued, for  the  reason  that 
they  have  not  been  brought  before  the 
rourt,— have  not  been  made  parties,— 
because  tlii\v  could  not  be  found.  In  or- 
der to  apply  the  provisions  of  the  act  of 
1S84  to  the  present  case,  it  would  be  neces- 
sary to  strain  its  terms  to  such  an  extent 
as  I  do  not  think  this  court  would  be  war- 
ranted In  doing,  especially  when  the  effect 
would  be  to  deprive  a  public  ofBcer  of  the 
costs  fixed  by  law  for  performing  services 
which  he  Is  required  to  render  under  heavy 
penalties.  But  what  is  conclusive  to  my 
mind  is  that  the  sheriff,  under  the  express 
provisions  uf  section  622  of  the  General 
Statutes,  was  entitled  to  demand  from  the 
county  the  payment  of  his  costs  In  these 
cases,  and  this  section  Is  not  repealed  by 
the  act  of  1884;  for  there  Is  no  allusion  to 
it  whatever  In  that  act,  nor  arelta  terms  In 


any  way  Inconsistent  with  the  provisions 

of  the  act  of  1Sn4. 

Under  this  view  of  the  case,  it  becomes 
necessary  to  consider  appellant's  third 
ground  of  appeal,  which  la  in  these  words: 

Because  the  warrants  were  Irr^nlar,  and 
Illegally  Issued. "  The  only  defect  in  the 
warrants,  as  we  learn  from  the  argument, 
is  that  both  in  the  affidavit  and  the  war- 
rant the  chargelsthat  the  defendants  "did 
n^lect  to  pay  poll-tax. "  whereas  it  is  con- 
tended that  the  charge  should  have  been, 
In  the  language  of  the  act,  that  defendants 
"did  tall  and  refuse  to  pay, ''and  that  there 
Is  no  statement,  either  in  affidavit  or  war- 
rant, that  defendant?  were  resldento  of  the 
county,  and  as  such  liable  to  pay  the  poll- 
tax.  Now,  even  granting  that  such  defi- 
ciencies In  an  indictment  would  be  fatal  on 
a  motion  in  arrest  of  judgment,  I  have  al- 
ways understood  that  no  deficiency  in  the 
form  of  the  warrant  by  which  a  criminal 
prosecution  Is  commenced  would  have 
such  effect.  The  constitution,  art.  1,  S  22, 
simply  provides  that  a  warrant  shall  be 
supported  by  oath  or  affirmation,  and 
shall  be  Issued  with  the  formalities  pn> 
scribed  by  law;  and  the  law  prescribes,  in 
section  830  of  the  general  statutes,  that  a 
criminal  proceeding  before  a  trial  justice 
"shall  be  commenc»i  on  infom>atlon,  un- 
der oath,  plainly  and  substantially  setting 
forth  the  offense  charged,  upon  which,  and 
only  which,  shall  a  warrant  of  arrest  is- 
sue," and.  so  far  as  I  am  informed,  these 
are  the  only  formalities  prescribed  by  law 
for  the  issuing  of  warrants  by  a  trial  jus- 
tice for  the  purpose  of  commencing  crim- 
inal proceedings.  It  is  very  manifest  that 
the  offense  charged  In  these  cases  was 
plainly  and  sutwtantlallyset  forth  both  in 
the  affidavit  and  the  warrant,  so  that  it 
does  not  seem  to  me  that  there  was  any 
defect  in  the  warrants.  But.  even  grant- 
ing that  there  was,  that  would  not  relieve 
the  sheriff  from  the  duty  of  executing  them. 
It  was  no  part  of  his  office  or  duty  to  de- 
termine whether  the  warrants  were  regu- 
lar or  irregular.  As  Is  well  said  by  Mr. 
Justice  McGFowAH,  In  Bragg  v. Thompson, 
19S.  C.  576:  "The  sheriff  is  a  ministerial 
officer.  He  Is  nether  judge  nor  lawyer. 
It  is  not  his  duty  to  supervise  and  correct 
judicial  proceedings;  but,  being  an  officer 
of  court,  ministerial  la  character,  he  can- 
not Impugn  its  authority,  nor  inquire  into 
tbe  regularity  of  its  proceedings.  Hlsduty 
is  to  obey.  This  principle  applies  alike  to 
htm  whether  the  execution  issues  from  a 
court  of  general  or  limited  jurisdiction. " 
The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

SiHPBON,  C.  J.,  concars. 

McGowAN,  J.,  (dlssenttag.)  This  Is  an 
appeal  from  the  decision  of  the  county 
commissioners  of  Marlborough,  refnsine 
to  audit  as  a  county  claim  an  account  of 
the  sheriff  ol  the  county,  B.  A.  Rogers,  for 
costs  which  be  claimed  the  county  was  Ita- 
bie  for  to  him.  Thecaae  arosein  this  way: 
The  auditor  oi  the  county  returned  to  the 
treasurer  the  names  of  260  poll-tax  default- 
ers by  authority  of  the  following  instruc- 
tions from  the  comptroller  general,  via. : 
"In  cases  where  parties  are  uiarged  witli 
a  simple  poll,  and  they  possess  no  other 
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property,  county  treafrarera  win  at  once 
place  the  said  dellnqnent  polleln  the  bands 
at  a  trial  Jnstlee,  ae  has  heretofore  been 
the  custom.  Where  executions  have  here- 
tofore been  iseued  against  said  simple  poll- 
tax  payers,  the  treasurers  will  recall  such 
execQtions,  and  turn  them  over  to  a  trial 
Justice  for  prosecution, "  etc.  The  treas- 
urer thereupon  went  before  a  trial  Justice, 
and  had  Issued  260  warrants  against  the 
said  defanlters,  and  lodged  said  warrants 
for  serrke  with  the  sheriff  of  the  county. 
Thewarrants  werelnslmpleform,  charing 
the  party  named  that  he,  A.  B.,  "did  neg- 
lect to  pay  poll-tax  due  November,  ISS^" 
and  were  sworn  to.  The  sheriff  made 
March  on  a  number  of  the  warrants,  and 
returned  oon  eett  InveBtveon  thosecovered 
by  the  account  rendered;  a  number  of  the 
d^endants  baTlng  removed  from  the  coun- 
ty. The  sheriff  made  out  his  claim  for 
"search,"  "mfleage,*  and  "entry"  on  70 
warrants  In  which  the  d^endants  could 
not  be  found,  which  amounted  to'theajc- 
gregate  of  $276.95.  This  bill  he  preeented 
for  payment  to  the  board  of  county  com- 
missioners, which  refused  to  audit  the 
claim  upon  the  gronud  that  the  county 
was  not  liable  for  the  costs  and  fees,  as  It 
was  for  the  collection  of  a  tax,  and  that 
said  warrants  were  illegal  and  rotd.  The 
iheritt  appealed  to  the  circuit  court,  and 
Us  honor.  Judge  Norton,  rerersed  the  de- 
cision of  the  county  commissioners,  and 
adjndj^ed  that  the  ficcount  was  a  valid 
claim  against  the  county.  From  this  or- 
der the  county  appeals  to  this  court  upon 
the  following  grounds:  "(1)  Because  his 
honor  erred  In  holdlngthat  the  county  was 
liable  for  the  fees  charged  where  no  tax 
was  collected ;  (2)  because  his  honor  errpd 
In  not  holding  that  fees  for  the  actual  col- 
lection of  taxes  only  should  be  allowed ; 
fS)  because  the  warranta  were  Irregular, 
and  illegally  issued. 

Costs  are  purely  statutory.  As  a  rule, 
no  one  can  recover  them  unless  he  can  lay 
bis  finger  upon  the  law  wblchauthorlzeslt. 
This  applies  with  special  force  where  the 
parties  concerned  are  nnable  tu  pay  costs, 
or  have  left  the  country,  and  it  Is  sought 
to  charge  the  state  or  the  county  with  the 
custa.  Section  172.  Gen.  St.,  provides  as 
follows :  "  Fees  for  the  actual  collection  of 
taxes,  only,  shall  be  allowed,  and  no  costs 
or  expenses  shall  be  paid  by  the  county  or 
state  on  any  executions  Issued,  or  here- 
after to  be  issued,  and  returned  DuUtt 
bona. "  Afterwards,  In  1884,  (page 736,)  the 
legislatore  passed  an  act  which  declares 
"that.  In  no  ease  where  there  shall  have 
been  or  shall  hereafter  be  entry  of  Judg- 
ment or  issuing  of  execution  In  the  courts 
of  general  sessions,  by  the  cleric  thereof, 
against  defendanteln  said  courts,  for  flues, 
fees,  or  costs  taxed  and  due  upon  the  prose- 
cntionsofsalddefendants, shall  DuUa.  bon» 
coste  be  paid  to  the  clerk  or  sheriff  thereon 
by  the  county  commissioners  or  county 
treasarers  of  the  county  in  which  such 
Judgmmts  may  have  been  or  shall  here- 
after be  entered. "etc.  In  1887  (page 862) 
the  l^i^lature  passed  another  act  In  rela- 
tion to  the  "collection  of  taxes,"  whlchau- 
thorlzed  the  county  treasurer  to  issue  "  a 
warrant  or  execution  "  against  a  default- 
ing tax-^ayer.  Including  school,  county, 
T.lls.B.no.5— 2fi 
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and  special  taxes,  under  which  the  sherUI 
was  directed  to  sell  the  property  of  the  d^ 
fanlter,  taking  "from  such  defaulter"  cer- 
tain specified  coste  for  his  services,  but 
making  no  provision  whatever  for  any 
coste  which  couldnot  be  madeoutof  "such 
d^aulter. "  It  seems,  therefore,  clear  that 
up  to  this  time  (1887)  the  warrant  or  exe- 
cution issued  by  the  treasurer  to  collect 
taxes,  include  taxes  of  all  kinds,  due  by 
the  defaulter,  whether  for  land,  personal 
roperty,  or  his  poll.  They  were  all  em- 
racetl  in  the  same  execution,  and  were  col- 
lected at  the  same  time  and  in  the  same 
manner. 

But  In  February,  1889,  the  comptroller 
general  Issued  his  circular,  above  clted^  re- 
quiring the  dellnqnent  polls  to  be  phiced  In 
the  hands  of  a  trial  Justice  to  proceed 
against thedetaulter  as  fur  a  misdemeanor. 
Under  this  authority,  and  In  conformity 
with  the  act  upon  the  subject,  the  war- 
rante  were  Issued,  which  the  sheriff  re- 
tamed  aon  est  inrentua;  and  the  qnestlon 
now  Is  whether  the  county  Is  liable  for  the 
sberitrs  coste  in  making  seances  tor  the 
parties,  and  returns  that  they  could  not 
be  found.  It  is  urged  that  section  172  of 
tha  General  Statutes,  cited  above,  which 
disallows  nu7/a  bona,  coste  In  collecting 
taxes,  was  only  intended  to  apply  to  execu- 
tions for  the  n!COT«y  of  taxes  on  property. 
If  we  assume  that  It  refers  expressly  toex- 
ecatioQB,  we  do  not  think  it  follows  that 
poll-taxes  were  thereby  excepted.  On  the 
contrary,  at  the  time  the  act  was  passed, 
those  "executions  "referred  tolnnludedand 
enforced  payment  of  poll-taxes  as  well  as  of 
property  taxes.  No  discrimination  was 
made  as  to  the  poll-tax  element  In  them; 
and  we  are  at  a  loss  to  find  anyanthoritr 
for  the  view  taken,  that  the  act  waslnteno- 
ed  only  to  apply  to  a  property  tux. 

It  is,  however,  further  contended  that 
by  Issuing  warranto  against  parties 
charged  with  a  single  poll  the  prmeedlng 
was  changed  from  one  civil  In  character 
to  a  criminal  proceeding,  and  therefore  the 
county  commissioners  were  bound  to  pay 
for  the  services  rendered  by  the  sheriff,  as 
in  other  criminal  cases  whereeosteare  not 
collected  from  the  d^endants.  The  change 
made  In  the  form  of  the  proceeding  was 
not  by  authority  of  a  permanent  law,  but 
in  the  annual  act  to  raise  supplies;  and^ 
we  incline  to  think  that  In  Its  new  form, 
given  for  a  year  only,  it  was  still  sub8tai>> 
tially a  proceedlngforthecollectlon  of  poll- 
taxes.  But,  If  we  assume  that  by  th» 
change  of  force  It  became  a  r^nlar  crim- 
inal proceeding,  we  do  not  see  how  the  r»- 
spondent  can  escape  the  force  and  effect  of 
the  act  of  1884,  above  cited,  which  ex- 
pressly declares  that  neither  the  county 
commissioners  nor  the  county  treasurer 
shall  pay  to  the  clerk  or  sheriff  any  anlla. 
bona  costs  in  the  court  of  general  sessions- 
when  the  defendant  Is  charged,  and  the- 
coste  taxed  against  him,  but  he  Is  unablff 
to  pay  the  same.  It  seems  to  me  that  the 
case  Is  much  stronger  where,  the  defend- 
ants being  out  of  the  county,  the  return  Is 
noD  est  inveotaH.  The  question  Is  not 
whether  the  sheriff  should  be  deprived  of 
compensation  for  his  services,  but  whether 
under  the  law.  especially  the  act  of  1884, 
the  county  is  chargeable  tberralth. 
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Orrr  of  Oublebtun  t.  Ashley  Phos- 
phate Co. 

iffmwM  Court  of  South  CaroUna.   April  81, 
1880.) 

JnauDionoH  or  Citt  Coubt. 
Coast  S.  C.  arL  4. 1  16,  glvM  the  oonrt  of 
comnum  dIom  exolu*iTe  Joriadlcaon  la  all  olvil  ao- 
(tool  Dot^oogtiiuble  before  luttiOM  of  the  oeaca.  ** 
Section  SS  Ifinita  the  JuriuicUon  of  Jaatloes  to 
«100.  Oen.  St.  1 3187,  limltB  the  JorisdictioD  of  the 
«1^  court  of  CharleBton  to  cmuses  arisloff  under 
oltr  ordlnaooefl,  but  does  not  limit  the  amonnt  in- 
TMred.  field,  that  the  dtr  oourt  bad  jurUdleUon 
«f  MUMS  arising  under  ottj  ordlnanoesjonlr  where 
the  amount  involved  did  not  exueed  $100. 

Appeal  from  city  coortolCliarieston;  Q. 
H.  Bias,  Acting  B«corder. 

GbJtriM  In/tleBby,  Corp.  Gomud.  John 
F.  Fkskmk  and  Wteb^r  A  Smith,  lor  n> 
«pondent. 

SncpflON.  C.  J.  Tlie  city  coqqcU  of 
Oiarleston,  appelant,  brought  tbe  action 
^low  to  recover  from  tbe  respondent  (a 
pboephate  mining  company)  tbe  sum  of 
-9500,  tbe  amount  of  a  license  tefi  imposed 
t>y  ordinance <^  tbe  council  uponsuch  com- 

« antes,  and  allesed  not  to  have  been  paid, 
he  aoUon  was  Drought  la  tbe  city  court, 
and  at  the  hearing  the  ddAndant  Inter, 
posed  an  oral  demurrer,  on  the  ground 
that  the  court  bad  no  Jurisdiction,  because 
the  amount  eued  tor  exceeded  $100.  The 
recorder  sustained  tbe  demurrer,  and  dis- 
missed thecomplaint,  with  costs.  Ttieap- 
peaJ  questions  tbe  correctness  of  this  ril- 
ing of  tbe  recorder,  and  it  Involres,  flrat, 
the  construction  of  section  2127  of  tbe  ti^i- 
«ral  Statutes  creating  tbe  city  court, 
-wherein  it  is  stated  that  the  JurisdlctioD 
of  said  court  is  limited  to  the  trial  of 
■manses  arising  under  the  ordhiances  of  the 
•city  council  of  Charleston.  What  Is  the 
true  meaning  of  this  section?  Did  the  legis- 
lature Intend  ther^y  toeonfer  Jorisdlctton 
to  tbe  fall  extent  <^  one  and  all  ordinances, 
-whether  Involving  more  or  less  than  flOO, 
or  was  it  meant  to  confer  jurisdiction  un- 
der  such  ordinances  only  as  involved  $100. 
in  harmony  with  other  inferior  courts? 
When  sections  16,  art.  4,  of  the  consti- 
tution, are  constraed  together,— and  they 
must  be  so  construed,  so  as  to  reach  tlie 
mind  of  the  legUdatoreln  this  matter,— we 
«re  of  the  opinion  that  the  legislature 
-would  have  no  powerto  create  an  inferior 
«oart  with  jurisdiction  in  civil  actions 
arrester  than  $100.  Section  15  expressly 
provides  that  tbe  court  of  common  pleas 
«bould  have  eicluaive  Jurisdiction  In  all 
«lvll  actdons.etc.,  "  which  shall  not  be  cog- 
nisable before  justices  of  the  peace, "  and 
«eetlon  22  limits  the  jurisdiction  of  jastlcee 
of  the  peace  to  $100.  Itietruetheconstltu- 
^on  [art.  4.  S 1]  also  provides  that "  the  gen- 
eral assembly  may  establish  such  m  unicTpal 
andother  Inferior  courts  as  may  be  deemed 
necessary, "  but  at  thetimeof  tbe  adoption 
of  this  constitution  no  other  courts  were 
■deemed  absolutely  essential,  except  those 
mentioned  therein;  and  the  constitution 
liavlng  provided  that  in  so  tar  as  tbe  in- 
lertor  court  contrauplated  therein,  to-wit, 
the  justice  peace  court,  was  concerned,  its 
Jurisdiction  should  be  limited  to  $100. 
thereby  declaring,  in  effect,  that  the  Juris- 
diction ol  the  court  of  common  pleas 


should  be  exclusive  above  that  sum,  we 
can  hardly  suppose  that  It  was  tbe  intent 
of  the  tramers  of  the  constitntlon.  In  giv- 
ing power  to  tbe  general  assembly  to  cre- 
ate other  Inferior  courts,to  authorise  the 
creation  of  courts  with  Jurisdiction  in  con- 
flict with  that  exclnslve  jurisdiction  al- 
ready given  to  the  court  of  common  pleas. 
We  think,  therefore,  that  It  would  be  tbe 
exercise  of  unconstitutional  power  on  the 
part  <rf  the  general  assembly  to  attempt 
to  create  an  InfMor  court  with  jurlsmo- 
tlon  in  civil  cases  over  $100.  We  cannot 
suppose,  therefore,  that  tbe  general  assem- 
bly intended  to  confer  such  jurisdiction  on 
the  city  court  of  Charleston.  Section 
2127,  supra,  limits  the  jurisdiction  of  this 
court  to  tbe  trial  of  causes  arising  under 
the  ordinances  of  the  city  council  of 
Charleston,  bnt  it  does  not  say  under  st- 
ery  and  all  ordinances  of  sud  cooociL. 
This  section  must  be  construed  with  aee- 
tlon  15,  art.  4.  of  tbe  constitntlon,  supra, 
conferring  Jurisdiction  on  tbe  court  d 
common  pleas,  and  section  22,  art.  4,  as  to 
Justices  of  tbe  peace;  the  effect  of  the  two, 
as  we  have  seen  above,  being  that  ex- 
clusive Jurisdiction  belongs  to  the  coart 
of  common  pleas.  In  civil  actions  abora 
$100,  except  so  far  as  the  convOtntlonal 
Jurisdiction  of  tbe  probate  court  In  mat- 
ters especially  Intrusted  to  that  court 
may  in  some  extent  modify.  So  that 
we  conclude  that  tbe  creation  of  the  city 
court  of  Charleston  was  authorised  by 
that  provision  of  tbe  constitution,  em- 
powering the  general  assembly  to  create 
municipal  and  other  Inferior  courts,  and 
in  ennferrlng  Jurisdiction  upon  that  court. 
The  general  assembly  did  not  Intmd  to  in- 
vade tbe  constitutional  exclusive  jurisdic- 
tion of  tbe  court  of  common  pleas.  This 
leads  to  tbe  conclusion  that  tbe  recorder 
was  right  in  sustaining  the  demurrer  be- 
low, the  amount  sued  for  bdng  over  $100. 
It  is  the  Judgment  of  this  court  that  the 
judgment  of  tbe  city  court  be  affirmed. 

MclTBB  and  McOowA.ti,  JJ.,  eoncnr. 


AicAKEB  v.  New  et  at. 

(Supreme  Court  of  South  Carolina.   Axrll  tL 
.       1880.)  ^ 

LnfiTATioiT  or  Aonon— Fbaud— Issimootioita. 

L  A  judgment  creditor  in  1808  parohased,  at 
exeontion  sale,  land  of  his  debtor  which  had  been 
f raudolentlr  transferred  attar  tbe  oaoae  of  aoUoa 
arose,  bnt  before  the  judgment  was  obtdned. 
Tbe  creditor  went  Into  vossmsIod,  and  in  1MB  was 
dlspowessad  of  Uie  poruon  in  dlspnte  bj  a  prooeed- 
Ing  to  set  off  dower  to  the  debtor'a  mdow.  Tbe 
latter  remained  in  possession  until  her  death,  im 
1886,  whereupon  the  creditor  sued  tor  the  posass 
sion.  After  plaintiff  had  made  out  a  prima  faelt 
case,  defendants  attempted  to  show  a  superior 
title  under  the  fraudulent  deed.  Held,  that  plain- 
tiff was  not  barred  from  showing  that  the  deed 
was  fraudulent  by  Code  8.  C.  |  IIS,  whloh  provides 
that  Moj  action  for  relief  on  the  ground  of  fraud 
must  be  brought  within  six  years  after  diaoovsry 
of  the  fraud,  as  pUntUPs  aoCka  was  not  to  set 
aside  the  deed  for  fraud,  bat  to  reoover  potsesiioa. 
BniPsoN,  C.  J.,  dissenting. 

2.  In  a  oase  tried  by  a  Jury,  If  there  Is  error  in 
tbe  charge  in  respect  to  any  j^artioalar  point,  tbe 
Judgment  oainnot  be  afltomed  on  other  groimda, 
slnoe  it  cannot  be  said  tb^  the  vardiot  was  set  tbe 
result  of  the  errooeoaa  instmotiok  VoUewiag 
Bonham  v.  Bishop,  88  S.  U IQB. 
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Appeal  from  common  pleas  circuit  court 
of  Orangeburg  coanty ;  HuosoNt  Judge. 

JsUw  <ft  Oltuoy  for  appellant.  tlloverA 
Bowtnaa,  for  reapondents. 

MclTBB,  J.  I  understand  It  to  be  well 
settled  that  an  existing  creditor  who 
wlsbes  to  sublect  property  to  tbe  payment 
of  his  debt,  which  has  been  conveyed  by 
his  debtor,  by  a  voluntary  deed  to  anoth- 
er.belore  ludgment  obtained,  has  two  rem- 
edtea.  to  either  of  which  he  may  resort,  to- 
wlc,  be  may  dlsr^ard  the  conTeyance  as 
fraudulentandTold,  and  proceed  to  sell  the 
property  under  his  execution,  leaving  the 
validity  of  tbe  deed  to  be  determined  m  an 
action  of  the  purchaser  at  such  sale  to  re- 
cover possession  of  the  land,  or  ha  may, 
by  an  acllon  on  tbe  equity  side  of  the 
court,  have  the  deed  set  aside  on  the 
gronod  of  fraad,  and  the  land  convoyed  by 
It  rabjected  to  the  pa/ment  <^  his  debt.  It 
be  resorted  to  tbe  fatter  mode  of  relief, 
then  it  was  settled  In  the  court  of  equity 
that  he  must  commence  his  action  within 
four  years  after  the  discovery  of  the  fraud, 
or  such  action  would  be  barred ;  and  this 
equity  rule  la  now  made  statutory  by  sec- 
tion 113  oi  the  Code,  the  Ume  being  en- 
lused  from  foar  to  alz  years.  Bat  I  do 
not  see  bow  this  doetrlne  can  be  made  ap- 
plicable In  a  case  where  the  creditor  re- 
sorts to  the  former  mode  of  relief  from  the 
fraud.  In  such  a  ease,  tbe  creditor  brings 
no  action  to  set  aside  the  deed,  and  there 
Is  nothing  to  which  the  plea  of  the  statute 
of  limitations  can  be  made  applicable. 
That  statute  confers  no  lights  except  aim- 
ply  that  of  Immnnlty  trom  suit,  and  tbere- 
fbrs,  until  some  action  Is  brought  against 
one  who  seeks  to  avail  hfmaelf  of  the  bene- 
fits ot  the  statute,  there  is  no  room  tor  Its 
application.  For  example,  where  an  ac- 
tion la  broDght  on  a  note  after  the  time 
limited  for  tbe  commencement  of  such  ac- 
tion, while  tbe  statute  affords  perfect  im- 
munity from  such  action,  it  does  not  oner- 
ate  as  payment  of  the  debt  evidenced  by 
Boch  note,  and  U  the  holderthereot  can  ob- 
tain payment  la  any  other  way  than  by 
resort  to  an  action  he  has  the  right  to  do 
so.  See  Wilson  v.  Kelly.  16  S.  C.  216.  The 
statute  of  limitations  Is  nothing  but  a 
"atatnte  of  repose,"  as  It  has  been  called, 
founded  on  motives  ot  pubUe  policy ;  that 
it  is  best  for  the  generM  welfare  that,  aftw 
the  lapse  of  a  prescribed  time,  fixed  arbi- 
trarily, a  person  shall  not  be  allowed  to 
enforce  a  claim  by  the  ase  of  the  l^al  ma- 
chinery of  the  courts, — that  is,  the  doors 
of  tbe  court  are  no  longer  open  to  him  for 
the  enforcement  -of  a  claim  which  he  has 
n^flected  to  assert  within  tbe  prescribed 
time.  Now,  In  this  ease,  treating  it  as 
thoagfa  tbe  action  was  brought  by  Sis- 
trunk,  in  whose  shoes  the  real  plaintiff 
stands,  where  has  there  been  any  delay 
on  tbe  j>art  of  tbe  creditor  in  asserting  his 
rights?  The  voluntary  deed  was  made 
In  November,  1866.  Sistrunk  recovered  his 
judgment,  on  cause  of  action  arising  prior 
to  tbe  deed,  In  August,  1867.  The  land 
was  levied  on  and  sold  by  the  sheriff  In 
January,  1868,  and  possession  was  surren- 
dered to  the  purchaser  at  such  sale.  Sis- 
trunk,  ot  the  entire  tract  of  800  acres.  By 
proceeding  lastituted  in  March,  1860,  that 


portion  of  the  tract  (158  acres)  now  In  dis- 
pute was  laid  off  to  the  widow  of  the  gran- 
tor as  h&c  dower,  and  she  held  possession 
until  her  death.  In  March,  1886,  and  within 
about  a  year  thereafter  tbls  action  was 
commenced.  From  this  statement  It  ap- 
pears that  the  creditor  proceeded  prompt- 
ly, after  obtaining  his  judgment,  to  sub- 
ject the  land  to  the  payment  of  his  debt,  In 
one  of  the  modes  permitted  bylaw,to-wlt, 
a  sale  under  his  judgment,  notwiuistand- 
log  tbe  prior  rolnntary  deed,  and,  bavlng 
thus  acquired  possewlon,  retained  the 
same  until  required  to  anrrender  the  por- 
tion now  In  dispute,  temporarily,  to  tbe 
anperior  claim  of  dower,  and,  very  soon 
after  that  estate  terminated  by  the  death 
ot  the  widow,  this  action  was  commenced 
to  regain  possession  ot  that  part  of  tbe 
land  which  had  thus  been  temporarily  sur- 
rendered under  the  superior  claim  of  dow- 
er. There  never  waa,  tberetore,  any  occa- 
sion tor  tbe  creditor  to  bring  hia  action  to 
set  aside  the  deed  for  fraud,  (and  such  la 
not  the  nature  ot  the  present  action;)  for 
he  had  availed  himself  ot  the  other  remedy 
afforded  by  law,  by  selling  the  land  under 
his  execution  as  the  property  ot  the  gran- 
tor, notwithstanding  the  prior  execution 
of  tiie  voluntary  deed.  This  htAag  an  ac- 
tion to  recover  possession  ot  real  estate, 
and  not  an  action  to  set  airide  a  deed  tor 
fraud.  I  am  unable  to  see  bow  tbe  plea  ot 
the  statnte  of  limitations  can  be  applied ; 
for  certainly  the  right  of  action  did  not 
arise  until  the  estate  ot  dnwer  fell  In  by 
the  death  of  the  widow,  and  the  action 
waa  commenced  within  a  year  after  that 
event  occurred.  The  plea  of  the-  atatnte, 
as  it  Is  called,  (Improperly,  aa  I  think,  tor 
auch  a  plea  must  be  directed  to  the  cause 
ot  action  setforth  In  tbe  eomplalnt,)l8  not 
directed  tu  the  plaintiff's  ca  ase  of  action, 
bat  Is  interposed  as  a  protection  against 
an  attack  made  by  the  pIfUntiff  upon  the 
defense  set  up  by  defendants. 

The  plaintiff  having  made  out  a  prlntM 
fitele  title,  as  is  shown  by  the  refusal  ot  the 
motion  for  a  nonsuit,  to  which  no  excep- 
tion was  taken,  the  defendants  undertook 
to  show  a  sui>erior  title  In  themselves  un- 
der the  deed  in  question,  and,  surely,  the 
plaintiff  was  entitled  to  show  any  defect 
In  that  deed  which  would  reader  It  insuffi- 
cient to  vest  title  In  the  defendants,  either 
by  showing  that  It  was  not  under  seal,  or 
not  executed  In  the  presence  of  two  snb- 
RCriblng  witnesses,  or  that  the  grantor 
waa  BOD  compos,  or  that  It  was  not  re- 
corded. If  so,  why  may  It  not  also  be 
shown  that  it  was  void  for  fraud?  I  do 
not  nndertand  that  It  ever  was  the  rule 
that  a  deed  or  other  lustra ment  could  nut 
be  attacked  ttM*  fraud  after  the  lapse  ot  tbe 

ftrescribed  time.  In  any  way.  but  only  that 
t  could  not  be  attacked  by  an  action  In- 
stituted tor  that  purpose,  I  can  very  well 
understand  how  the  law,  from  coniridera- 
tion  of  public  policy,  may  forbid  one  trom 
invoking  Its  aid  by  bringing  an  action  to 
set  aside  a  deed  for  fraud,  after  the  time 
limited  for  the  purpose,  but  I  am  unable 
to  understand  upon  what  principle,  either 
of  law,  equity,  or  good  morals,  one  who 
has  made  out  a  prima  Aie/ecase  forttae  re- 
lief be  demands  can  be  torbiddm  from 
ebowii^  that  the  defense  soTup.  a^Unst 
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Us  claim  Ifl  loanded  In  fraud,  slmpLT  be- 
cause sacb  fraad  had  been  committed  so 
long  &go  as  to  bar  an  action  brougbt  to 
obtain  relief  from  such  fraud;  but  I  do 
not  think  any  case  can  be  found  which 
would  sanction  such  a  doctrine.  It  seems 
to  me  that  any  other  view  would  render 
the  conceded  right  of  the  creditor  to  dis- 
regard the  fraudulent  deed  and  sell  the 
land  under  his  execution  absolutely  nuffa- 
tory ;  for.  In  such  a  case,  all  that  the  fcran- 
tee  under  the  fraudulent  deed  wonld  have 
to  do  would  be  to  wait  until  the  expira- 
tion of  six  years,  and  then  assert  his  claim 
under  such  dt^,  when,  under  the  view 
contended  for,  It  would  be  shielded  from 
attacic  on  the  ground  of  fraud  by  the  stat* 
ute  of  limitations.  It  It  should  be  said 
that  the  creditor,  after  purchaeiog  the 
land  under  his  execution*  could  protect 
himself  by  bringing  an  action  to  remove 
a  cloud  from  his  title,  by  having  the  deed 
declared  void  for  fraud,  this  Is  only  saying 
that  one  of  the  conceded  modes  of  relief 
which  a  creditor  has  cannot  be  made  ef< 
fectual  without  nisortingalso  to  the  aid  of 
the  other  mode  of  relief ;  vrhlch  practically 
amounts  to  saying  that  the  only  effectual 
mode  of  rellel  Is  by  an  custion  to  set  aside 
the  deed  for  fraud,  and  that  the  other 
mode  is  but  a  delusion. 

I  agree  with  the  chid  Justice  that  the 
deed  cannot  be  regarded  as  a  marriage 
settlement,  because  it  does  not  appear  to 
have  been  made  in  pursuance  of  any  ar^ 
raugement  «itered  Into  prior  to  the  mar- 
riage, or  that  it  was  In  any  way  toanded 
upon  or  connected  with  toe  contract  ot 
marriage. 

As  to  the  position  taken  by  counsel  for 
respondents,  that  the  judgment  below 
may  be  sustained  upon  other  grounds, 
even  if  there  was  error  in  charglug  the 
Jury  with  respect  to  the  statute  of  llmlta^ 
bioDH,  it  is  only  necessary  to  say  that  this 
cannot  be  done  In  a  case  tried  by  a  Jury, 
tor  the  reasons  stated  In  Bonham  v.  Blih- 
op,  23  S.  C.  106.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
eoort  be  reversed,  and  that  the  case  be  re- 
manded to  that  court  for  a  new  trial. 

McGowAN,  J.  I  concnr.  It  Is  clear  that 
the  plaintiff  could  not  sne  tor  the  land  dur- 
ing the  life  of  Mrs.  Inabnet,  for  she  held  It 
by  alegal  title,— her  dower  right.  Within 
a  year  after  her  death,  the  plalatift  did  sue 
for  the  land;  but  It  appears  that,  in  the 
mean  time,  other  parties  took  possession, 
claiming  under  another  anddifferentrlght, 
which  the  widow,  as  to  horsell,  disclaimed 
when  she  took  dower.  It  senns  to  me 
that  no  action  for  the  land  accrued  to  the 
plaintiff,  in  respect  to  this  new  clidm,  un- 
til alter  It  was  setup  by  the  defendants 
after  the  death  of  the  widow.  Until  the 
new  claim  was  asserted,  by  taking  posses- 
sion under  It,  no  right  ot  action  for  the 
land  existed  In  the  plaintiff  which  required 
him  to  sue  the  defendants. 

Simpson,  G.  J.,  (disHentlttg,)  This  Is  a 
contest  over  a  tract  of  land  <n  168K  acres 
situate  in  Orangeburg  county.  Both  par- 
ties claim  from  a  common  source,  and  the 
question  below  was,  which  had  the  better 
title?  The  facts,  eofar  as  necessary  to  be 


stated  hers,  were  aafoUows:  (teeAbsalom 
Inabnet,  In  1866,  was  Indebted  to  aeveral 

^larties;  among  them,  to  one  N.  E.  W.  Sis- 
runk.  While  thus  indebted  he  conveyed 
to  bis  Bon-ln-law,  William  H.  Bennett,  a 
tract  of  land  containing  300  acrea,  of  whlcb 
the  158^  acres  were  a  part,  In  trust  for  the 
sole  ano  separate  use  of  the  grantor's  vrife, 
Mary  A.  Inabnet,  for  her  life,  and  at  twt 
death  to  be  equally  divided  amoas  all  ot 
his  children,  etc. ;  the  conalderatlonot  this 
deed,  as  expressed  tiierdn,  bdng  natural 
love  and  affection  and  $10.  The  deed  was 
duly  recorded.  Judgments  were  obtained 
hj  the  aforesaid  creditors,  Including  N.  E. 
W.  Slstrunk,  against  the  said  Absalom  In- 
abnet, after  the  execution  ot  this  deed,  to- 
wlt,  in  1866.  and  in  1868  the  land  waa  lev- 
ied upon  and  sold  by  the  sheriff  after  a  re- 
turn ot  auBa  bonn  upon  the  execution  ol 
Slstrunk.  At  this  sale  Slstrunlc  became 
the  purchaser,  who.  It  seems,  went  into 
poBseeslon.  In  1869,  Mary  Inabnet,  the 
widow  ot  Absalom,  and  the  certain  eestal 
que  trust  tor  life  under  the  deed  to  W. 
H.  Bennett,  by  proceeding  In  the  pro- 
bate court,  obtained  dower  in  the  laud, 
to  wit,  the  iS8%  acrea  mentioiied  above, 
and  now  in  dispute.  In  1884,  Ststronk 
having  died,  the  168%  acrea  was  included 
In  partition  proceedings  between  hla  hein 
at  law,  and  at  a  sale  ordered  in  said  pro- 
ceeding the  plaintiff  here  became  Uie  pnr- 
chaser,  receiving  a  deed  from  the  master, 
2d  ot  March,  1886.  Slstrunk  In  hia  life-time 
had  sold  oft  the  remainder  ot  the  800  acres. 
In  1886,  Mary  Inabnet,  the  widow  of  Ab- 
salom, and  thedowreas  of  the  158Jj;  acres 
In  dispute,  died,  and  the  defendant  FrancU 
New,  a  daughter  of  Absalom,  took  posses- 
sion, and  with  her  husband,  Picltem  New, 
has  continued  In  possession  ap  to  this 
time,  claiming  under  the  tmat-deed  to 
Bennett.  Under  this  state  ot  faets,  the 
plaintiff  brought  the  action  below  for  the 
recovery  of  the  said  158U  acres.  tTnder  the 
charge  of  his  honor  Judge  Hudson,  presid- 
ing, the  verdict  was  for  the  defendants. 

The  gist  of  plaintiff's  action  was  that 
the  deed  under  which  defendanlu  claimed 
was  a  voluntary  deed,  executed  while  the 
grantor  was  in  debt  to  plaintiff  and  oth- 
ers, and.lt  having  been  developed  by  a 
retnni  ot  nulla  bouA  tbaX  this  debtor  bad 
no  other  sufficient  property  to  pay  said 
debts,  that  said  deed  was  null  and  void 
and  fraudulent,  and  consequentiy  that  the 
sale  by  the  sheriff  to  Slstrunk  was  a  valid 
sale,  and  conveyed  the  land  free  from  said 
voluntary  deed.  The  delendanta  relied 
upon  the  statute  of  limitations,  contend- 
ing that,  Slstrunk  not  having  lnstltnit> ' 
proceedings  within  the  statutory  pwioti 
to  vacate  and  set  aside  the  B«n^  trust- 
deed,  neither  he.  If  he  was  alive,  nor  those 
claiming  under  him,  could  now,  at  tbia 
late  date,  do  so.  His  honorsustained  this 
defense,  instructing  the  Jury  **that.  after 
six  years  after  Slstrunk  got  titie,  hie  wai 
barred,  and  deprived  of  wnrbillng  tilie  deed 
on  the  ground  of  band  npon  creditors, 
and  that  the  plaintilt,  with  eonstroctivs 
notice  ot  this  deed.  Is  aftwted  by  the  neg- 
lect of  Slstrunk,  under  whom  be  claims, 
and  that,  if  more  than  six  years  had 
elapsed  from  the  time  this  deed  was  put  oa 
record  to  the  time  he  tutitated  aoit,  hs  is 
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debarred  from  assuUlng  the  deed  on  the 
gn>and  of  fraad  against  exUitliiK  credit- 
ura.  and,  this  deed  being  aBsailed  in  this 
way,  the  defendant  has  a  enperior  title, 
an  J  mnst  prevail."  The  plaintiff  also 
claimed  that  the  Bennett  deed  was  a  maf- 
riuKe  settlement,  and,  not  having  been 
recurdcd  in  the  office  of  the  secretary  of 
state,  was  void  as  to  him.  This  position 
was  overrnled  by  his  honor.  The  connsd 
of  app^ant  In  his  argameni;  states  the 
qaesticme  involred  In  bla  exceptions,  as 
fullows:  "(1)  Ib  notproperty,  vulDntarily 
transferred  in  fraud  of  existing  creditors, 
Kubjecc  to  execution  In  favor  of  such  cred- 
Itura,  precisely  as  If  such  transfer  had  not 
bfen  made  ?  (2)  Does  not  the  title  of  the 
slieritr  to  lands  sold  as  the  property  of  one 
who  lias  voluntarily  conveyed  the  same 
to  another,  hi  [rand  of  existing  creditors, 
transfer  to  the  purchaser  the  Iwal  tttle  to 
the  lands  sold,  and  not  merdy  the  right 
to  the  legal  title,  and  to  have  the  fraadn- 
lent  transfer  vacated  and  set  aside,  by  ap- 
propriate prcxieedlngs  In  a  court  of  com- 
petent inrisdiction,  within  six  years  after 
said  fraudulent  transfer?  (8)  Dnder  the 
clrcamstances  of  thia  ease.  Is  the  plalntUt 
barred  by  llie  statute  of  Umltaldons  from 
assailing  the  voluntary  deed  of  conveyance 
made  by  Absalom  Inabnet  to  William  H. 
Bennett,  on  the  ground  that  the  same 
woH  executed  In  trand  of  the  then  existing 
creditors  of  the  said  Absalom  Inabnet? 
(4)  la  the  TOlontary  deed  of  conveyance 
fntm  Absalom  Inabnet  to  William  H.  Ben- 
nett void  for  want  ol  recording  In  the 
)mce  ot  secretary  of  state?  " 

The  first  and  second  propositions  above 
may  be  affirmed  without  argument,  upon 
tliegeneral  principle  that  fraud  will  vitiate 
anything.  In  both  of  said  propositions  it 
is  assumed  and  conceded  that  the  deed  is 
tu  be  Tolantary  and  In  fraud  ot  existing 
creditors.  Bach  a  deed  Is,  ot  course,  void, 
and  a  purchaser  at  sheriff's  sale  of  land 
conveyed  In  such  deed  gets  a  superior  title 
to  such  deed.  This  .  la  unqueetionably 
sound  legal  doctrine,  as  well  as  good 
morals.  But  while  this  Is  true,  yet  there 
is  another  doctrine  which  holds  that  a 
party  may  lose  a  periect  title  by  delay  In 
asserting  it.  Statutes  ot  limitation,  for 
the  sake  ol  peace  and  repose,  have  been 
adopted  and  enforced  in  almost  every 
country;  certainly  everywhere  where  reg- 
ular Judicial  systems  bave  been  built 
up,  and  Justice  is  administered  under  set- 
tled principleeuf  law.  Admlttingheretbat 
the  voluntary  deed  In  question  was  fraud- 
ulent as  to  the  existing  creditors  of  Absa- 
lom Inabnet,  and  that  at  the  sale  Slstrnnk 
obtained  a  perfect  title,  it  the  court  could 
now  get  at  these  facts;  but  the  question 
is,  can  the  court  now  get  at  these  facts? 
It  Is  established  doctrine  of  equity  that. 
In  order  to  set  aside  a  fraudulent  deed  on 
the  ground  of  fraud,  it  must  be  assailed 
wltbbi  six  yeara  from  the  discovery  of  the 
fraud.  It  cannot  be  attacked  afterwards. 
If,  during  this  time,  there  Is  a  partgr  who 
can  sue,  and  a  pai*ty  who  can  be  sued. 
Whatever  may  be  the  real  merits  of  the 
case  and  the  troth  of  the  alleged  facts, 
this  principle  closes  the  dour,  and  forbids 
the  court  from  going  back  behind  thestat- 
utory  period,  so  that  in  such  case  It  Is  not 


uompetttit  lor  the  assaHant  to  prove  tbs 
fraud  upon  which  he  rdles;  and  hence.  In 
the  absence  ot  such  testimony,  the  deed 
stands  before  the  court  unafidcted,  and 
moat  take  rank  from  Its  date,  having 
priority  to  all  eubseqnent  conveyances. 
Suppose  that  in  this  case  Sistnink  was 
alive,  and  had  instituted  an  action  on 
the  equity  side  ot  the  court  to  vacate 
this  deed,  for  fraud,  at  the  date  of  the  ao- 
tion  b^ow,  15  years  or  more  after  his  pur- 
chase at  sheriff's  sale,  could  thecourt  have 
entertained  the  action  tor  a  moment? 
We  think  not.  What  Is  the  difference  be- 
tween such  a  case  and  the  one  below? 
True,  the  plaintifl  Is  not  iSlstrunk,  but  he 
stands  In  Slstrunk's  shoes.  True,  too, 
the  action  below  was  not  in  terms  to  va- 
cate defendants*  deed,  but  still  plalntifl's 
claim  depends  upon  vacating  that  deed. 
It  is  set  up  by  the  defendants  In  opposition 
to  plaintiff's  deed,  and  the  plaintiff  at- 
tacks it  on  the  ground  of  fraud,  and  he 
must  sustain  his  attack,  or  his  claim  falls. 
In  other  words,  he  must  have  It  adjudi- 
cated fraudulent  in  order  to  succeed  In  his 
action  tor  the  recovery  ot  the  land.  This 
Is  nothing  more  than  an  effort  to  set  aside 
said  deed  tor  fraud,  which,  as  we  havs 
seen,  cannot  be  done,  after  the  lapse  of  the 
statutory  period;  certainly  not  in  a  direct 
proceeding  to  that  end,  much  less  so  in  a 
collateral  attack.  The  fact  that  Bennett 
yielded  possession  to  Sistrunk  at  the  sher* 
Iff'B  sale,  and  that  the  widow  ot  A.  Inab- 
net, the  life-tenant  cmtat  que  traat  under 
that  deed,  came  In  and  claimed  dower, 
was  well  calculated  to  lull  Sistrunk  Into 
security,  and  mislead  bfm,  but  we  do  not 
see  how  this  could  bind  the  present  de- 
fendant, a  remainder-man  under  that  deed. 
Her  active  rights  had  not  attached,  and 
did  not  attach,  until  upon  the  death  of  her 
mother,  in  IS—,  when  she  Immediate 
took  poBsesaion.  Under  these  views,  ws 
see  no  error  in  the  charge  of  his  honor  on 
the  subject  of  fraud.  See  the  following 
cases:  Elgleberger  v.  Elbler,  1  Hill,  £q. 
lia;  Prescott  v.  Hubbell,  Id.  12;  Farr  v. 
Farr.  Id.  S87 ;  Shannon  v.  White,  6  BIch.  £q. 
96:  Godbold  v.  Lambert,  8  BIch.  Eq.  162- 
164:  Beck  v.  Searson,  8  Bleb,  £q.  133;  Cox 
V.  Cox,  6  Rich.  £q.  276. 

Nor  do  we  think  there  was  error  In  bis 
ruling  as  to  the  neceastty  ot  this  deed  be- 
ing recorded  in  the  ofBce  ot  secretary  ol 
state;  nor  was  hlscharge,  whentakenasa 
whole,  vulnerable,  as  complained  in  the 
last  exception,  "in  that  it  charged  on  the 
facts,"  in  violation  ol  article 4,  S  86,  oi  th« 
constitution. 


Sh^nd  v.  Cbnthal  Nat.  Bank. 

{Su^pnmB  Court     SouOt  Carolina.  April  SB. 
18W.) 

APPEA.L — Aroumbnts— Reui  or  Codbt. 
Dudertbe  rule  of  the  supreme ooart of  Boath 
Carolina,  where  both  plaiotifl  and  defendant  ap- 
peal, plulDtlS  ii  entitled  to  open  and  close  tu 
argumeot. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  Norton,  Judge. 

Mr.  Lyiest  for  plaintiff.  Mr.  Smao,  for 
defendant. 

Per  (;uriau.  Upon  the  call  ot  this  case 
for  the  hearing  of  the  appeal.  Mr.  Sloan, 
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repmentine  the  defendant,  the  Central 
National  Bank,  appellant,  moved  that  he 
be  heard  for  aald  appellant  In  the  open- 
ing and  reply.  Both  Blden  had  appealed 
from  tfae]ndg:nient  below.andltwasnrt^ 
that,  as  the  Central  National  Bank  le  the 
principal  appellant,  he  shonld  be  heard  In 
the  opening  and  reply.  The  conrt  ruled 
that  It  IB  the  nnlform  practice  In  the  su- 
preme eoart,  where  ham  plalntlH  and  de- 
fendant appeal,  to  allow  tbo  plaintiff  to 
open  and  reply. 

Pattbuson  at  a/,  r.  Cbvkbhaw  et  al. 

(Sxmrtme  Court  of  South  CaroUina.   April  17, 
1890.) 

EjBcnnNT— SuKTST  bt  Osdbb  or  CoiniT. 
Where,  In  ejectment,  there  Is  some  evi- 
dence tendlB^  to  Identify  portions  of  the  Isnd 
to  Which  plaintiff  makes  a  showing  of  title,  it  Is 
error  to  refuse  to  submit  the  case  to  the  jnry  on 
the  nonnd  that  aneh  portions  have  not  been  Iden- 
ttflea  ty  a  snmy  nnder  an  order  of  court,  where 
the  rale  of  ooort  providing  for  sooh  surreys  does 
not  require  a  anrrey  In  aU  cases,  and  the  land  may 
be  located  by  any  other  oompetent  erldenoe. 

Appeal  from  common  pleas  circuit  court 
of  Kerehaw  county;  Hi'dson,  Jadfce. 

W.  D.  Tr&athHm  nnd  Wylie  A  Wylte,  for 
appellanta.  John  C.  Haskell  and  B.  E.A 
R.  B,  Allison,  for  reapondents. 

McGowAN,  J.  This  action  was  brought 
by  the  plalnttlto,  bdra  at  law  of  Wyatt 
Patteraon,  deceased,  affalnst  the  derend- 
ants,  who  beld  under  Wiley  Patterson,  his 
brother,  for  a  large  tract  of  land  In  Lan- 
caster county.  The  lands  consist  of  four 
separate,  adjoining  tractB,  known  by  the 
names  of  their  former  owners,  respective- 
ly,  and  In  all  aggregating  1,760  acres.  One 
Wyatt  Patteraon  had  possession  of  all  of 
them,  acqnlred  at  different  times,  and  un- 
der various  circumstances,  but,  for  the 
most  part,  without  taking  paper  titles  for 
the  same.  The  defendants  denied  title  In 
the  plaintiff,  and  claiming  that  they  or 
Wiley  Patterson,  under  whom  they 
claimed,  had  been  in  possession  of  the 
lands  for  16  years,  set  up  title  by  adverse 
possession  and  the  statute  of  limitations. 
The  main  queatlons  In  the  case  were,  as 
to  the  ownership  of  Wyatt  Patterson,  the 
character  of  Wiley  Patterson's  possession, 
and  whether  both  parties  traced  title  to 
a  common  source.  The  plaintiffs  intro- 
dnced  a  maaa  of  parol  testimony,  which 
to  all  In  the  brief,  Jast  as  it  was  delivered 
on  the  stand :  but,  as  no  rule  of  survey  in 
the  case  had  been  ordered,  there  was  no 
plat  showing  the  exact  metes  and  bounds 
of  the  different  tracts,  or  ol  the  whole 
body,  and  tbe  evidence  upon  thesubject  of 
location  was  not  clear.  Upon  the  close  of 
tbe  plaintiff's  testimony  tbe  defendants 
moved  for  a  nonsnit,  which  was  granted, 
principally,  on  the  ground  that  "  tbe  land 
was  not  sufficiently  located  to  ramble  the 
Jury  to  find  a  verdict  for  the  land,  or  any 
part  of  It."  The  Judge  said:  "Of  the 
1,760  acres,  there  Is  evidence  enough  to  go 
to  the  Jury  upon  the  presumption  ot  a 
fcrnnt  as  to  the  Bailey  tract  of  940  acres, 
and  the  Clark  tract  of  100  acres ;  but,  un- 
tortunately  for  the  plaintiffs,  they  have 
not  a  particle  of  evidence  to  show  where 


the  940  acres  to  Itxated  In  reference  to  the 
balance  of  tbe  1,760  acres,  nor  where  the 
100  acres  of  tbe  Clark  land  to  located.  It 
would  be  impossible,  therefore,  in  tiito  ac- 
tion, tor  the  Jury  to  render  a  verdict  for 
Ij^e  plalntlfto  tor  any  portion  of  thto  land, 
unless  the  portion  of  tbe  land  to  located, 
so  that  the  recovery  would  mable  tbe 
plaintiffs  to  enter  upon  and  take  posses* 
aion  ot  tbe  spedflc  part  reeovwed.  It  is 
always  ansal^  to  go  into  these  land  salts 
without  surveys,  and  tbls  suit  to  clearly 
one  which  a  previous  surrey  could  have 
tumtohed  us  sufficient  Information  to  al- 
low the  Jury  to  render  a  verdict.  UndH 
the  existing  state  of  the  evidence,  there  is, 
then,  in  my  opinion,  no  testimony  wha^ 
ever  upon  which  a  Jury  could  render  a  ver- 
dlcttortheplalntltrs;  and,  therefore,  I  have 
no  alternative,  taking  this  view  of  tbe 
case,  but  to  grant  tbe  nonsuit.  This  lack 
of  proof  would  have  to  be  supplied,  by 
the  proper  survey  and  location  of  the 
land,  before  any  verdict  rendered  In  tbe 
ease  would  be  of  any  avail.  Where  only 
a  part  of  tbe  land  eonld.  In  any  evoit,  nn- 
der the  present  testimony,  be  recovered, 
tbe  plaintiffs  do  not  seek  to  recover  as 
tenants  In  common,  but  they  seek  to  re- 
cover the  whole  tract;  and,  while  it  to 
competent  for  them  to  say  that,  wblle  they 
are  not  entitled  to  the  whole,  they  are  en- 
titled to  a  part,  it  becomes  essential  for 
tliem  to  show  what  part  by  proper  Iocsf 
Hon,  and  without  tbto  location  the  veiw 
diet  of  the  Jury  would  not  be  a  valUng.and 
therefore  the  nonsuit  to  granted, "  etc. 

From  thto  order  plalntlftB  appeal, 
upon  the  following  grounds:  "(1)  Be- 
cause bis  honor  erred  In  that  he  hdd  that 
the  lands  sought  to  be  recovered  were  not 
sufficiently  described  or  located  to  enable 
tbe  Jary  to  find  a  verdict  for  the  same,  or 
any  part  thereof ;  (2)  beeauee  he  htlA  that 
no  evidence  was  adduced  tending  to 
show  that  the  plalntllfB  and  the  defend- 
ants claim  title  to  the  land  In  dtepnte  trom 
a  common  source;  (S)  because  hie  honor 
erred  in  holding  that  there  was  no  vuffi- 
clent  proof  of  the  execution  and  dellveiy 
of  the  deed  from  Oriffin  Walker  to  Wyatt 
Patterson:  (4)  because,  tJiere  being  eome 
evidence  that  both  the  plaintiffs  and  the 
ddendants  claim  from  a  common  source, 
as  well  as  of  the  location  of  the  lands, 
those  questions,  being  matters  of  fact, 
should  have  been  submitted  to  the  Jury, 
and  hto  honorerred  tn  leMng  toM>  rale." 
etc. 

From  the  view  which  the  conrt  tatea.  It 
will  not  be  necessary  to  consider  any  at 
the  grounds  of  appeal  except  the  fust, 
which  changes  error  upon  the  part  of  the 
Judge  in  holding  "that  thelands  sought  to 
be  recovered  were  not  sufficiently  described 
or  located  by  tbe  evidence  to  enable  tbe 
Jury  to  find  a  verdict  for  the  same,  or  any 
part  thereof."  We  agree  enUr^  witt 
tbe  circuit  Jn^e,  that  In  land  easea  tbt 
mattw  of  first  Importance  to  to  locate  tiM 
land  sought  to  be  recovered.  Before  par^ 
ties  can  recover  land,  they  must  show 
where  It  1b,— fix  the  ioeus  la  quo.  Rule  3t 
ot  the  circuit  court  manifestly  cont^- 
plates  anrveye  under  order  of  court,  and 
prescribes  particularly  how  the  plats.  In 
such  cases,  shall  be  drawja;  bat,  white  a 
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Borvey  under  rale  of  court  is  very  de^r- 
able.  we  do  not  undoataud  that  It  ii  pos- 
ItlTcHy  required  bjtiie  law.  Itisnolaolte 
ImpoMrtble  to  make  out  a  loca'Uoii  wlttaont 
a  mirvey  uDdiv  order  ot  the  conrt,  as,  for 
Instance,  by  the  nauie  of  the  tract,  faedge- 
rowe,  fences,  water-coar^es,  etc.  "  A  ver- 
dict fur  the  land  on  which  defendant  lives 
la  saffldently  definite. "  See  Manning  v. 
Dore,  10  Rich.  Law,  4^,  and  authorities. 
The  rale  la  very  strong  that  where  there 
Is  any  pertinent  evldenee  npon  a  question 
of  fact  the  case  must  go  to  the  Jury.  It 
may  not  have  been  very  strong,  but  there 
certatoly  was  some  evidence  in  the  case 
tending  to  Identify  some  of  the  lands  sned 
lor,  particularly  In  reference  to  the  Bailey 
and  Clark  tracts.  We  think  there  should 
be  a  new  trial.  Tbejudgment  of  this  conrt 
is  that  the  nonsuit  ordered  in  the  cireuit 
court  be  set  aside,  and  theeanse  remanded 
to  the  dxenlt  court  tor  a  new  trial. 

SucFSOir,  O.  Jm  and  UoIvbb,  J.,  concur. 

Walpolb  et  al..  Commissioners,    Citt  or 
Charleston  at  al. 

(Suprame  Court  nf  South  CartiUna.  Apnl 
1S90.) 

CommM— OoHwmiTKBm  Law. 
Aet  B.  C.  Dea  SB,  1885,  (10  St.  445,)  revlvfaff 
the  Iwercl  of  oommtssionere  created  before  1868  for 
Hewtfnrn  oat,  wbioh  coDoects  two  navigable 
BtrewH,  violates  Const  8.  C  1808,  art.  4  i  19,  pro- 
viding for  a  board  of  cauaty  commissioners  for 
each  sounty,  "who  shall  have  Jurisdiction  over 
roads,  highways,  ferries,  bridges,  and  fn  all  mat- 
ten  relatt&g  to  taxation,  disbursements  of  money 
for  county  parposes,  and  in  every  other  case  that 
Biay  be  neoeaaary  to  the  internal  improvement 
and  local  ooDceroa  of  the  respeoUve  counties:** 
navigable  streams  being  declared  "common  high- 
way    by  Gen.  St  S.  a  <  1062. 

Appeal  from  common  Plaas  circuit 
court  otCbarlestoncoonty;  Withksspoon, 
Judge. 

Action  by  John  R.  Walpole  and  others, 
an  oommlaslonersot  Newtown  cut,  against 
tin  city  conncU  of  Charleston  and  the 
commissioners  ot  Charleston  coun^.  The 
complaint  is  as  follows: 

"Plalntdfls  above  named,  complaining  of 
the  above-named  defendants  In  the  above- 
entltted  action,  allege: 

"(1)  That  the  defendant  the  city  council 
of  Charleston  is  a  monldpal  corporation 
duly  otganlsed  under  the  laws  of  the  state 
of  Itouu  Carolina,  with  pow^  and  liabil- 
ity to  sue  and  be  sued  under  and  by  its 
said  name;  and  that  the  defendants  the 
county  commissioners  ot  Charleston  conn- 
ty  are  a  board  representing  the  county  of 
Charleston,  with  the  powers,  duties,  and 
liabilities  belonging  to  such  boards  under 
the  constitution  and  laws  of  the  state  of 
South  Carolina. 

"  r2)  That  from  the  year  1788.  Newtown 
cot,  which  connects  the  James'  Island 
creek  and  waters  of  the  Ashley  river  with 
the  Stono  river,  near  Dill's  blnlf,  was 
opened  by  commissluners  especially  ap- 
pointed by  the  l^^lature  of  South  Caro- 
lina, who  woe  reappointed  from  time  to 
time,  and  by  act  ot  the  general  assembly 
passed  In  the  year  1846  it  was  enacted  that 
the  commissioners  of  Newtown  cut.  In  St. 
Andrew's  parish,  Hanlover  and  Watt's 


cuts,  in  the  parish  of  St.  John's,  Colleton,, 
shall  each  retain  separate  jurisdiction  aa 
heretofore,  for  the  Imposing  and  collecttns 
oi  fines  Incurred  by  defaultws  frmn  poblle 
duty  on  each  of  said  cuts,  and  aB  fines  col- 
lected for  default  of  such  duty  on  each  cut 
shall  be  for  the  separate  use  and  bcmeflt  of 
each  ot  said  cuts,  and  be  retained  in  th» 
hands  of  the  commissioners  of  such  cut  un- 
til appropriated  tor  Its  use. 

"  (8)  That  at  the  close  of  the  late  war 
Paul  T.  Gervals  was  the  sole  .snrvlvlns 
commissioner  of  Newtown  cut,  and  he 
parted  this  life  on  or  about  the  2d  day  of 
February,  1874. 

**  (4)  That  by  act  of  the  general  assem- 
bly approved  the  23d  day  of  December, 
1885,  John  B.  Walpole,  Edward  B.  Bryan, 
and  Francis  T.  Legare,  Sr., plaintiffs  above 
named,  were  appointed  commisslonen 
Newtown  cut,  and  were  vested  with  tba 
title  to  all  the  property  and  funds  wblcb 
were  held  by  or  belonged  to  the  former 
commissioners,  togcrther  with  every  right 
of  action  necessary  to  recover  and  protect 
the  Hame,  and  also  all  rights,  powers,  and 
privileges  which  were  of  or  belonged  to  the 
former  commissioners  of  Newtown  cut,  by 
force  ot  any  law,  statute,  usage,  or  cus- 
tom. 

"  (6)  That  on  or  about  the  1st  day  ot 

January*1866,  the  defendant  the  dtyeonn- 
cll  of  Charleston  issued  to  the  commission- 
ers of  Newtown  cut  certain  certificates  of 
stock  of  the  city  of  Charieeton,  to-wlt: 
Certificate  number  1824,  for  the  sum  of 
$610,  ot  the  issue  of  1857 ;  certificate  num- 
ber  886,  tor  the  sum  ot  f390,  of  the  issue  of 
1857 ;  certificate  number  90S,  for  the  sum  ^ 
9240;  and  thereby  became  and  acknowl- 
edged Itseltto  be  indebted  to  said  commis- 
sioners ot  Newtown  cat  in  the  said  several 
sums,  amounting  to  twelve  hundred  and 
forty  dollars.  That  all  ot  said  stock  drew 
interest  at  the  rate  of  6  per  cent,  per  an* 
nom.  and  was  r^stered  in  the  name  of 
the  commissioners  of  Newtown  cut. 

"  (6)  Upon  information  and  beUef,  iflaio- 
tlffa  all^ce  thatbetween  the  Istdaycn  Jan- 
uary, 1866.  and  the  4th  day  of  September, 
187S,8omeinterestdue  upon  said  dtystock 
was  paid  onto  Paul  T.  Gervals,  then  treas- 
urer of  the  commissioners  of  Newtown  cut. 
That  on  said  4th  day  of  Ssptember,  1878. 
the  sum  of  987.20  was  paid  unto  the  said 
Paul  T.  Oervais,  treasurer  tA  the  commis- 
sioners of  Newtown  cut,  since  which  date 
no  further  payment  of  interest  npon  said 
stock  has  been  made,  nor  of  anyportlon  of 
the  principal  sum  ot  said  Indebtedness, 
either  to  plaintiffs  or  their  predecessors  In 
office,  or  to  any  person  or  persons,  corpo- 
ration orlndlvidual.entitl^  to  receive  the 
same. 

"  (7)  That  on  the  25th  day  ot  July.  1882^ 
the  said  city  council  ot  Charieston  Issued 
in  place  of  the  old  certificates  above  men- 
tioned, which  had  been  lost,  new  certifi- 
cates In  the  name  of  the  commissioners  ot 
Newtown  cut.  Plaintiffs  are  Informed 
that  the  last-named  certlflcetes  were  is- 
sued upon  the  application  of  the  county 
commlssloneraot  Charleston  county,  who 
elcdmed  to  be  the  legal  successors 
the  commissioners  of  Newtown  cut.  and, 
as  such,  entitled  to  said  stock,  and  the 
said  city  council  of  Charlesto|mitve; 
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to-wlt,  on  or  about  the  26th  day  ot  July. 
3882,  nnlawfully  and  without  authority 
from  the  commisBioners  of  Newtown  cut, 
or  of  any  person  or  i>ereon8  entitled  to  act 
for  them,  canceled  aald  dty  stock  so  regis* 
tered  In  the  name  of  tiie  commlsBloncfra  of 
Newtown  cut,  and  paid  oTertosald  county 
comroiwionere  of  Charleston  county  the 
sum  of  $682.80,  which  It  claimed  to  be  the 
total  amount  of  arrearage  of  intemt  due 
upon  said  city  stock,  and  at  the  same  time 
IsBued  to  the  said  county  commiBBlooem 
certe^n  bonds  and  a  certldcate  ot  stock  In 
lieu  and  stead  of  the  city  stock  so  canceled, 
to-wit: 

Bond  number  1282,  issued  Deo.  S8, 1878, 
dnel1)09LlDtereflt4perceDt   11,000  00 

Bond  butsDer  019,  issued  Dec  38, 1879,  due 
1909,  iDterest  4  per  oent   100  00 

BoDd  numberfllS,  issued  Deo.  iU,  1878,  due 
190»,  lDtereM4  per  oant   100  00 

And  one  cerUfloata  of  et^ttookfor....      40  00 

"Wherefore  plaintiffs  pray  Judgment 
that  the  cancellation  uf  said  city  stock  for 
91,240.  by  the  said  city  council,  be  decreed 
to  have  been  without  anthori^  and  vold; 
and  the  Issuing  of  said  bonds  and  stock, 
and  the  payment  of  said  sum  nf  9582.80  to 
the  county  commissioners  of  Charleston 
county,  also  be  decreed  to  have  been  with- 
out nuthority,  and  that  the  said  county 
commisBloners  hadnn  authority  to  receive 
said  bonds  and  stock  in  lieu  ot  such  can- 
celed stock,  nor  said  sum  of  9GS2.80;  that 
aald  city  council  ol  Charleston  may  be  or- 
dered to  account  to  plidntllfs  for  the  said 
sum  ot  twelve  hnndred  and  forty  doUara. 
and  all  arrearages  of  interest  doe  thereon, 
and  for  such  other  and  further  relief  as 
may  be  necessary  or  proper. " 

Barker,  Oillilaad  <ft  FitzBimona,  tor  platn- 
titlB.  A.  G.  Mtunratb  &  Sod  and  Cbarles 
luglesby,  Corp.  Connsd. 

McGowAN,  J.  This  action  was  brought 
for  the  recovery  of  the  Talue  ol  certain 
•lock  of  the  city  ot  Cbarleaton.  (91.240) 
and  Interest  due  thereon.  The  city  stock, 
the  value  ot  which  was  sought  to  be  re- 
covered, on  January  1,  1866,  belonged  to 
the  old  ante  bellum  "board  ot  commis- 
sioners ot  Newtown  cut,"  and  stood  reg- 
istered in  their  name.  The  complaint 
( which  should  appear  In  the  report  ot  the 
cane)  states  that  the  interest  was  paid  on 
tfaia  stock  by  the  city  uf  Charleston  to  the 
then  commissioners  ol  Newtown,  but  up 
to  September  4,  1K73,  on  which  day  the 
sura  of  937.2U  was  puid  to  Mr.  Paul  T. 
GervalB,  at  that  time  the  sole  surviving 
member  of  the  old  board,  and  he  died 
shortly  after,  on  February  2,  1874.  On 
Jnly  ^,  1882,  the  city  council  ot  Charleston 
iHitued  new  certificate  of  stock,  In  the 
name  ot  the  commissioners  ot  Newtown 
cut,  in  place  of  the  old  certificates,  which 
were  lont,  (the  commissioners  being  all 
dead.)  On  the  next  day  (July  26,  1882,) 
the  city  connctl  of  Charleston  canceled  the 
city  stock  so  Issued  and  registered  lu  the 
name  ot  the  commissioners  of  Newtown 
cut,  (then  dead.)  and  turned  over  to  the 
county  commissioners  of  Charleston  coun- 
ty the  sum  ot  9&S2.8U,  which  it  claimed  to 
be  the  total  nmountof  arrearage  of  Interest 
dne  on  said  stock,  and  at  the  same  time 


issued  certain  bonds  and  a  certificate  of 
stock,  ot  the  face  value  of  91^.^*  to  the 
said  county  commlsslonefs  ot  Charleston, 
in  lieu  ot  the  canceled  stock.  The  matter 
stood  In  this  condition  until  December, 
1886,  when  the  legislature  passed  a  Joint 
resolution,  appointing  the  plalntifls''com> 
mlasloners  m  Newtown  cut,  a  highway 
connecting  the  waters  of  Ashley  river  and 
Stono  river;  and  that  aald  commissioners 
and  their  sncceasora  in  office  be,  and  tbi^y 
are  hereby,  vested  with  the  title  to  all  tbe 

Eroperty  and  funds  which  were  held  by  or 
elonged  to  the  former  commlsslonws,  to- 
gether with  erery  right  ot  action  neces- 
sary to  recover  and  protect  tite  same,  and 
also  all  the  rights,  powers,  and  privilejccs 
which  were  of  or  bdonged  to  the  former 
commissioners  of  Newtown  cut,  by  force 
of  any  law,  statute,  nsage,  or  caatom,"ete. 
19  St.  440.  Thereupon  the  commlaalaiera 
named  in  thejolnt  reeolntlon  broniAit  this 
action  as  plaintiffs,  alleging  that  the  can- 
cellation of  the  aforesaid  stock,  and  the 
transfer  of  It  to  the  county  commlsalunera 
of  Charleston  connty,  were  done  without 
any  authority  from  the  board  of  commis- 
sioners ot  Newtown  cut,  orany  person  enti- 
tled to  act  tor  them,  and  were  done  aoMy 
on  the  application  of  the  eonnbr  commis- 
sioners ol  Charleston  connty.  who  claimed 
to  be  the  legal  ancceesors  of  the  commis- 
sioners of  Newtown  cut,  and  as  such  en- 
titled to  said  stock.  The  defendants,  the 
city  council  of  Charleston,  and  the  county 
commissioners  of  Charleston  connty,  an- 
swered that,  under  tbe  constitution  of 
1868  and  laws  ot  the  stat^  boards  ol  eonn- 
ty  eommiaaioners  are  proTlded  lor  each 
and  every  connty  In  the  state,  who  mn 
vested  with  Jurisdiction  over  mads,  high- 
ways, ferries,  and  In  all  matters  relating 
to  taxes,  disbursements  of  money  for 
county  purposes,  and  In  every  other  case 
that  may  be  necessary  to  the  Internal  and 
local  concerns  of  the  respective  conntles; 
and  that  the  Joint  resolution  of  1886,  ap- 
pointing tbe  plaintiffs  **comml8sioner«  of 
Newtown  cut,  "Is  In  conflict  with  this  pro- 
vision, and  is  unconstitutional,  null,  and 
veld.  Tbe  case  came  up  tor  trial  before 
Judge  WiTHBRSPOON.  After  the  pleadings 
and  evidence  were  read,  the  deCmdants  de- 
murred orally  to  the  complaint,  npoa  the 
ground  that  it  showed  upon  Its  face  that 
the  plaintiffs  claimed  to  have  been  created 
a  board  of  commissioners  ot  Newtown  cut 
by  Joint  resolution  ot  the  legislature, 
which,  being  in  conflict  with  section  19, 
art.  4,  of  the  constttutlon,  Is  nnconstltu- 
tionai.  null,  and  void.  After  argument, 
the  Judge  passed  the  following  order: 
"After  reading  the  pleadings  and  hearins; 
argument  ol  couns^,  it  Is  ordered  that  tbe 
oral  demurrer  inteirosed  by  the  delend- 
ants,  the  dty  council  ol  Charleston,  and 
the  connty  commissioners  ot  Charleston 
connty,  upon  the  ground  that  the  act  of 
1SS5,  creating  the  plaintiffs  a  board  of 
commissioners  ot  Newtown  cut.  Is  in  vio- 
lation of  section  19,  art.  4,  ot  the  constitu- 
tion ot  this  state,  and  tber^ore  unconatl- 
tntional,  be  sustained,  and  tlie  complaint 
herein  be  dismissed.** 

From  this  order  the  plaintiffs  appeal 
upon  the  following  exceptions:  "(1)  His 
honor  erred  in  dtBmiasing^ti^;Cf}iA>lalnt 
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upon  oral  demnrreT,  upon  a  flrrotmd  1d- 
▼olTlng  the  legHl  capacity  uf  plalntlHa  to 
Boe.  {2}  BlB  bonorerred  in  eastalnlng  the 
oral  demurrera,  and  dlBmlsaing  the  com- 
plalnt,  apon  the  ground  ttaat  the  act  of 
the  lefflfuatare  was  oneonatltnttimal.  (8) 
Hto  honor  wred  In  bolding  that  the  act  of 
18S5.  creatinff  the  plaintiffs  a  board  of 
tuinmlarioners  of  Newtown  cat.  Is  In  vlo- 
iBtioD  of  section  19,  art.  4,  of  the  conetita- 
tlon  of  the  state.  (4)  His  honor  erred  in 
not  holdlngthat  said  actc^  1885  appointed 
plaltttUb  eommlsstonerB  of  Newtown  cut. 
and  veated  tbem  wltii  tbe  property  and 
fands  of  the  former  commissioners,  and 
clothed  them  witta  the  riffht  and  duty  to 
sue  for  and  recover  eakl  property  and 
tanda, "  etc. 

We  do  not  understand  that  this  Is  one 
of  those  cases  In  which  a  mere  "general 
denial"  flails  to  pnt  Iniasne  tberlsht  of  the 
plaintlir  to  sncRfce  that  of  Steam-Sfalp  Co. 
T.  Rodgen,  21 S.  C.  84,  or  that  of  Lumber 
Co.  V.  mOoy,  26  S.  C.  809.  The  point  made 
here  goes  much  deeper  than  that.  It  is 
true  that,  after  the  pkradlngs  and  evidence 
were  read,  the  ddendants  verbally  Inter- 
posed the  objection ''that  the  complaint 
tlid  not  state  facts  sufflcient  to  constitute 
a  raose  of  nclloa, "  bnt  then,  as  we  nndeiv 
Ktand  It,  they  bad  already  made  the  issue 
In  their  answers,  that  the  Joint  resolution 
of  1SB6  was  unconstttntlonal,  anc'  for  that 
ivason  tbe  plaintiffs  were  not  "commle- 
^ionenl  uf  Newtown  cut,  **  or  entitled  to 
Hue  OS  snch.  Tbe  plalntllfB  were  not  taken 
by  surprise.  In  tbe  case  of  Baaklng  Co.  v. 
Turner.  8  8.  0. 110,  Judge  Willabo  said: 
"Sections  170  and  171  of  the  Code  require 
that  rertala  matters  of  defense  shall  be  aet 
flurth  by  demorrar  or  by  answer  In  order 
to  be  avallaUe  to  the  defendant  by  way  of 
defense.  The  matters  thus  referred  to  are 
embraced  In  section  1G7,  and  are  as  fol- 
lows: 'That  the  plaintiff  has  not  legalca- 
pacity  to  sne.  or  *  *  *  that  there  Is  a  de- 
fect of  parties  plaintiff  or  defendant,  or  that 
several  canses  of  action  havebe»i  Improp- 
erly united.*  If  no  such  ol^ectaon  be  ta<- 
en,  section  171  declares  that  tbe  drfendant 
shall  be  deemed  to  have  waived  tbe  same. 
Tbe  latter  part  of  the  section  allows  tbe 
defenses  ot  a  want  ol  ]arledlctlon,  and 
that  the  complaint  does  not  state  facts 
KuHiclent  to  constitute  a  eanae  of  action 
to  be  raised  by  a  general  answer  without 
Itetngspedflnally pleaded.  The  elearlotrai- 
tion  of  these  sectlona  Is  tbattbe  def^dant 
shall  cive,  by  bis  demurrer  or  anstver, 
spei^fic  notice  that  be  Intends  to  rely  on 
one  or  more  of  those  specified  ddensee,  It 
be  wishes  to  in%ke  tbem  available.  A  gen- 
eral denial  ot  all  the  facts  all^c^  in  the 
complaint  Is  not  a  compliance  with  these 
requirements  of  the  Code.  The  object  of 
these  provisions  Is  to  relieve  the  plaintiff 
from  any  necessity  of  preparing  to  meet 
floch  objections  on  the  trial,  unless  notified 
by  the  pleadlngH  that  the  defendant  In^ 
tends  to  rely  on  one  or  more  ot  them,  "etc. 

Here  the  platntlfls  were  **  notified  by  the 
pleadings  "  that  tbe  d^ense  was  that  the 
joint  resolution  ot  1886  was  unconstitn- 
Tional.  null,  and  void ;  and  really  that  is 
the  only  question  in  the  ease.   A  new  con- 
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stttntlon  was  adopted  by  the  state  In  1868, 
section  19,  art.  1,  of  which  declares  that 
"the  qualified  electors  of  each  county  shall 
eiect  three  persons  for  the  term  of  two 
years,  who  shall  constitute  a  board  of 
eount7  commissioners,  which  shall  have 
Jurisdiction  over  mads,  highways,  terries, 
bridgee,  and  in  all  matters  rSatlng  to 
taxes,  disbursements  of  money  for  connty 
purposes,  and  In  every  other  case  that 
may  be  neceuary  to  the  Internal  Improve* 
ment  and  local  concerns  of  the  respective 
counties:  provided,  that  in  all  cases  there 
sball  be  tbe  right  ot  appeal  to  tbe  state 
courts. "  By  section  1062  of  the  General 
Statutes  It  is  declared  that  "all  streams 
which  have  been  rendered,  or  can  hereafter 
be  rendered,  capable  of  being  navigated  by 
rafts  ot  lumber  or  timber,  by  the  removal 
therefrom  of  accidental  obstructions,  and 
all  navlsable  water-courses  and  cuts,  are 
hereby  declared  navigable  streams,  and 
such  streams  shall  be  common  hlghw^s, 
and  forever  tree, "  etc.  Under  these  pro- 
visions, we  cannot  doubt  that  the  county 
'commissioners  of  Charieeton  county  have 
exclusive  Jurisdiction  over  all  the  high- 
ways, ferries,  bridges,  and  cnts  which  are 
within  tiie territorial  limits  of  the  county; 
and  that  the  Joint  resolution  ot  1886,  ap- 
pointing the  plaintlfte  commissioners  at 
Newtown  cut,  was  Inconsistent  with  that 
Jurisdiction,  so  tar  as  it  affected  Cbarleston 
county,  and  was  therefore  unconstitutional 
and  void.  As  was  said  by  this  court  In 
the  ease  of  Ostendorff  v.CommlBsioners.li 
S.  C.  408 :  **  The  board  of  county  commis- 
sioners Is  one  ot  the  most  Important  agen- 
cies created  by  the  constitution  uf  18B8.  It 
is  the  local  administrative  body  ol  the 
-connty,  both  to  contract  wid  provide  pay- 
ment. Before  the  present  constitution, 
there  existed  In  the  state,  tor  the  purpose 
of  facilitating  local  government,  a  num- 
ber ot  district  boards,— such  as  commls* 
sionera  of  roads,  of  the  poor,  to  approve 
public  securities,  and  commissioners  ol 
pnUie  buildings.  The  powers  and  duties 
of  all  these  boards  were,  by  the  constitu- 
tion, united  In  the  board  ot  county  com- 
missioners, and  others  no  less  Important 
were  added,  including  the  payment  ot  con- 
tingent accounts,  formerly  paid  by  the 
state,"  etc.  See  County  v.  Miller,  16  S.  C. 
249;  Jennings  v.  Abbeville  Co.,  21  S.  C.  648. 
We  always  hesitate  to  declare  an  act  of 
the  l^slatnre  unconstitutional,  but  it 
seems  to  us.  by  creating  a  board  of  connty 
commissioners  for  each  eoun^,  and  de- 
claring its  Jurisdiction  in  more  explicit 
terms  that  the  coustitution  of  1868  meant 
that  each  Jurisdiction  was  not  to  be  given 
to  any  other  body.  As  we  said  in 
the  case  ot  Jennings  v.  Abbevltle  Co.,  su- 
pra: "The  board  of  countycommissloners 
was  created  by  the  constitution  as  a  new 
body,  with  certain  local  powers,  and  for 
certain  special  purposes,  and  in  sucb  case 
the  powers  given,  and  the  mode  and  man- 
ner ot  their  eifercise,  are  In  their  nature  ex 
elusive, "  etc.  The  Judgment  of  this  court 
Is  that  the  Judgment  ot  the  circuit  court 
be  affirmed. 

SiUPSON,  C  J.,  and  MoItxb,  J.,  concur. 
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Wheat  et  al.  r.  Dinols. 

OSuprem*  CoiM-t  o/  Stmth  CoroUno.  April  10, 
ItWO.) 

IX80LTBN0T— SkCUEBD  ChKDITORS. 

On  tbe  death  of  an  InsolTent,  a  oredltor 
Vhosa  claim  la  partially  secured  by  property  be- 
longing to  hts  deceased  debtor  can  prore  on^the 
balance  due  after  exbauating  hia  keourlty,  and  pro- 
rate with  general  creditors  in  tbe  remaining  awnU. 

Appeal  from  common  pleaa  elnmlt  court 
of  GtaarleBton  county ;  Fbkbblbt,  Jadge. 

"Case  agreed  upon  in  acontroTenymb- 
mltted  wltbout  action. 

"Tlie  Bald  Margaret  B.  Wlieat  claims  to 
recorer  of  Q.  W.  Dingle,  as  administrator 
of  O.  J.  Lahn.  a  dividend  npon  $16,082.U8; 
and  tbe  seSA  administrator  resists  said 
ol^m,  but  Is  willing  to  pay  ber  a  dirldend 
upon  96,083.98.  The  said  ParagoD  Band- 
it ft  Loan  Association  cl^ms  to  recorer 
of  Q.  W.  Dingle, as  admlnlBtrator  as  aiure- 
sald.  a  dividend  upon  911.237.62,  whicb 
claim  said  administrator  resists,  bnt  is 
billing  to  pay  a  divldeud  npon  9&>817.76. 
The  saJd  B.  F.  Simmons  claims  to  recorer* 
of  G.  W.  Dingle,  as  administrator  as  afore- 
said, a  dividend  npon.  •8,284.40,  which 
claim  said  administrator  resists,  bnt  is 
willing  to  pay  him  a  dividend  upon  96,- 
014.00.  The  said  H.  M.  Harmon,  esecutrlz 
ol  Eleaser  Harmon,  claims  to  recover  of 
Q.  W.  Dingle,  as  administrator  as  afore- 
said, a  dividend  npon  918,863.47.  which 
claim  said  administrator  resists,  bat  is 
wllllBg  to  pay  her  a  dividend  upon  95,- 
966.36. 

"  The  following  are  tbe  facts  npon  which 
the  said  controversy  depends:  (1)  The 
said  Margaret  B.  Wheat  Is  a  creditor  of 
the  said  G.  J.Lnhn  upon  ac1a1m,wblch  at 
the  time  of  bis  death,  with  interest  to  tbe 
1st  June,  1880.  amounted  to  the  s^d  sam 
of  916,082.98,  npon  which  a  dividend  Is 
claimed.  (2)  For  this  claim  she  held  aa 
collateral  security  a  policy  of  Insurance 
effected  by  the  said  O.  J .  Lnhn  In  his  own 
name  upon  his  own  life,  and  which  he  as- 
signed in  bis  life-time  to  bis  said  creditor 
to  secure  said  debt.  Mrs.  Wheat  since  bis 
death  has  realized  910,000  from  this  secu- 
ril7  and  applied  the  same  towards  her 
claim.  (8)  The  administrator  ol  O.  J. 
Lnhn  has  In  bis  hands  a  large  amount,  the 
proceeds  of  assets  for  distrtbntlun,  and  is 
-willing  to  pay  the  proper  dividend  upon 
96,0S2.9»,  being  the  deficiency  upon  Mrs. 
Wheat's  claim  after  tbe  application  ther^ 
to  of  tbe  proceeds  of  the  security  as  afore- 
said; but  the  said  Mrs.  Wheat  claims  she 
is  entitled  to  a  proper  dividend  upon  tbe 
entire  am  cant  of  the  Indebtedness  aa  It 
stood  at  the  time  of  the  death  of  the  said 
G.  J.  Lnhn,  together  with  the  Interest 
thereon  up  to  the  time  ot  distribution,  re- 
gardless of  wba  t  was  realized  upon  the  se- 
curity. (4)  If  the  saldclalm  by  Mrs.  Wheat 
is  w^l  founded,  and  distribution  be  made 
accordingly,  she  will  not  receive  from  all 
eoarces  more  than  the  amount  of  tbe  debt 
to  her  by  0.  J .  Lubn.  (6)  The  other  par* 
ties  namedas  plalntilb  in  this  controversgr 
are  each  and  all  bund  creditors  ot  said  Q. 
J.  Lubn,  who  held  mortgages  given  by 
him  upon  his  re^  estate  to  secure  his  re- 
spective bonds  to  them.  (6)  The  said  ad- 


minlstrator  filed  his  complaint  against  the 
hslrs  of  G.  J.  Lnhn  for  a  sale  trf  his  real 
estate  in  aid  of  personal  assets  la  an  ac- 
tion to  wlilcb  im  the  mortgagees  wwe  par- 
ties: In  this  action  they  set  up  their 
mortgages,  tlM  real  estate  was  sold  by 
order  of  tbe  court,  and  tlie  proceeds  ap- 
plied to  said  liens  according  to  thtlr  pri- 
orities. Mo  one  of  the  said  bonds  was  paid 
in  full  from  tlw  proceeds  of  IJie  sale  of  the 
mortgaged  premises  applicable  tberetot. 
In  the  case  of  the  Paragcm  Bnllding  & 
Loan  Association  tbe  d^deney  was  $5,- 
817.76;  in  the  case  of  B.  F.Simmons  the 
deficiency  was  96,014;  in  the  ease  of  H.  IC 
Harmon,  executrix,  deficiency  was  95»- 
086.20.  (7)  The  said  administrator  has  in 
his  hands  a  lai^  amount  of  tbe  proeeeda 
of  personal  assets  for  diBtillni'Uon«  and  is 
willing  to  pay  the  propw  dlvidead  opon 
said  deficiencies;  but  tb^  said  credlfora 
claim  that  th^  are  each  entittod  to  a 
proper  dividend  npon  the  entire  amount 
of  the  Indebtedness  as  U)  stotMl  at  the  time 
of  the  death  of  tbe  said  G.  J.  Luho,  to- 
gether with  Interest  thereon  up  to  tbe  time 
of  dlstrUmtton,  regardless  of  wliat  was 
realised  from  tbe  mortgage  of  each  re- 
epecUvdy.  <8)  U  the  said  position  of  th« 
creditors  be  correct,  and  distribution  be 
made  accordingly,  no  one  of  them  will  r». 
celve  from  ail  sooicea  more  than  tba  total 
of  the  said  Indebted  nw  to  each  by  O.J. 
Lubn. 

"  The  questions  submitted  to  the  court 
upon  this  are  as  follows:  Aretha  afore* 
said  creditors,  or  any  ol  them,  entitied  to 
a  dlvidead  from  tbe  siUd  admtntotrator 
upon  the  aforesaid  respective  deficiendea 
only?  Or  are  they,  or  any  of  them,  en- 
titled  to  a  dividend  npon  their  entire  in- 
debtedness to  each  as  it  stood  at  the  time 
of  the  death  of  said  G.  J.  Lnhn.  with  in- 
terest up  to  tbe  time  of  dlstrlbotloDt  And 
the  administrator  Is  to  be  directed  by  the 
court  according  to  its  determination  of  ths 
same. 

"It  Is  further  agreed  as  a  part  of  tbls 
case  that,  in  the  case  of  O.  W.  Dingle,  Ad- 
ministrator. V.  H.  M.  Harmon.  Executrix, 
et  al.,  to  which  all  the  mortgagees  were 
parties,  whicb  said  case  was  for  the  sale  of 
the  real  estate,  and  did  not  conoem  the 
personalty,  an  order  was  made  that,  it  the 
proceeds  of  the  sale  of  the  mortgaged 
property  were  Insnfficient  to  pay  the  aev- 
eral  amounts  reported  due  to  the  respect- 
ive mortgagees,  with  Interest  andcoats.  as 
aforesaid,  that  the  master  specify  the 
amonnt  of  said  deficiencies,  respectlTely, 
in  his  report  sales,  and  that  the  parties 
reQ>ectivel7  entitied  to  such  amonnta  so 
defldent  have  leave  to  enter  up  Judgfment 
therefor  against  the  administrator,  tbe 
same  to  be  paid,  according  to  the  priori- 
ties of  the  respective  debts  npon  which 
they  are  granted,  out  of  the  assets  of  the 
estate  of  said  Intestate  which  may  be  «». 
plicable  thereto,  either  In  the  hands  of  tins 
master  or  ot  the  said  administrator. " 

Mitchell  A  Smithy  for  Margaret  B.  Wlieat. 
J.  E.  Baiiret  tor  Paragon  B.  ft  L.  Assoda' 
tion.  John  F.  Ficken,  for  B.  F.  Simmona. 
J.  N.  Nathans,  for  H.  M.  Harmon,  execn- 
trix  Eleaser  Harmon.  Lord  A  Hydt,  for 
O.  W.  Dingle,  administrator  <A  O.J.  lnhn. 
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IfoGowAN.  J.  Thto  waa  a  controTersy 
without  action.  The  agreed  statement  ol 
facts  should  appear  in  the  report  of  the 
case.  It  seems  that  one  Q.  J.  Luhn,  beiuK 
largely  Indebted  by  mortvaee  and  other- 
wise, died  intestate,  and  Q.  w.  Dlnsle  ad- 
mlnletered  upon  hla  estate,  and  took  pro- 
eeediuKS  to  sell  the  real  estate  in  aid  of  as* 
sets.  Upon  nearly  every  parcel  of  the  In- 
testate's real  estate  there  was  a  mortgage 
secoring  a  debt.  The  dllterent  mortgage 
creditors  were  made  parties  to  these  pro- 
ceedings, and  tiie  respective  pieces  of  realty 
were  sold,  the  proceeds  applied  to  the  liens 
In  each  case,  and  a'halance  left  unpaid,  (or 
which  balances  the  parties  were  by  decree 
entitled  to  enter  up  Judgement  against  the 
admiDl8trator,to  be  paid  out  of  the  assets 
of  th«  estate  which  may  be  applicable 
thereto.  All  the  appellants,  crealtoni  ol 
the  Intestate,  save  Mrs.  Wheat,  were 
mortgage  creditors  In  the  condition  above 
stated ;  and  Mrs.  Wheat  had  as  security  a 
policy  of  insurance  upon  the  life  of  the  In- 
testate, assigned  to  her  In  bis  life-time; 
and  that,  being  realized  upon  and  after 
his  death,  l^t  a  balance  still  due  her  upon 
simple  contract.  She  bad  no  part  In  the 
proceedings  to  sell  the  lands.  All  the  ap- 
peliants  claim  that  they  are  entitled,  there 
being  a  deficiency  of  personal  assets,  to  a 
proportion  thereof  based  upon  the  amounts 
of  their  respective  debts  as  they  existed  at 
the  death  of  the  Intestate,  and  before  the 
secnrlties  (mortgagee)  had  been  applied 
thereto,  always  provldlnf? that  In  no  event 
more  than  the  d^tbe  paid.  The  adminis- 
trator contests  this  view,  and  claims  that 
tliey  are  only  entitled  to  prove  tor  the  de- 
ficiency which  may  remain  after  exhaust- 
ing their  respective  securities.  The  facts 
were  submitted  to  Judge  Prbsslbv,  who 
held  and  "adjudged  that  the  plalntltTs, 
creditors,  are  entitled  to  prove  only  the 
balance  of  th^  respective  debts  in  prorat- 
ing with  the  general  creditors  out  ot  the 
remaining  assets."  The  plaintiffs  appeal 
upon  the  ground  that  his  honor  erred  in 
holding  that  the  plaintllfs  were  entitled  to 
prove  only  the  balance  of  their  respective 
debts  In  prorating  with  the  general  credit- 
ors out  of  th^r  remaining  assets,  but, 
oa  the  contrary,  should  have  adjudged 
that,  in  accordant  with  the  role  ot  law 
in  tbls  state,  they,  and  each  of  them,  were 
entitled  to  prove  tor  the  lull  amount  ot 
their  respective  debts  as  they  existed  at 
the  death  of  the  intestate,  provided  only 
that  In  no  event  should  the  entire  amount 
obtained  by  any  creditors  oat  ot  the  es- 
tate exceed  the  debt  as  It  stood  at  the 
time  of  soch  death, "  etc. 

In  the  ground  ol  appeal,  as  in  the  argu- 
ment, reference  was  made  to  "a  rule  ot  law 
as  established  In  this  state, "  which,  if  ad- 
hered to,  must  be  considered  as  conclusive 
of  tbls  case;  and  in  that  connection  were 
cited  the  cases  of  Morton  v.  Caldwell,  8 
Strob.  Eq.  166,  and  ot  Wilson  v.  McCon- 
neirs  Adm'r8.dB]ch.Eq.500.  We  haveex- 
amlned  these  cases  cartf ully*  and  we  (all 
to  find  their  supposed  analogy  to  this 
case.  In  both  those  cases  the  debts  were 
divided  into  two  distinct  parts  as  against 
the  partnership  and  an  undivided  member 
of  tbe  partnership,  and  it  was  held  that, 
"In  ascertatnlttgthe pro  rata  due  a  copart-  i 
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nershto  creditor  from  the  separate  estate 
of  a  deceased  copartner,  who  died  Insolv- 
ent, the  debt'should  be  regarded  as  stand- 
ing In  the  precise  condit  on  In  which  It 
stood  at  the  death  of  the  copartner,  with- 
out T^ard  to  any  subsequent  payments 
derived  from  the  copartnership  assets, 
though,  to  avoid  double  satlstactlou,  such 
creditor  is  not  entitled  to  receive  more 
than  the  balance  due  i^r  deducting  such 
payments,"  etc.  Wilson  t.  McConnell's 
Adm'rs,  supra.  This  was  manifestly  on 
the  ground  that  the  payments  by  tbe  part- 
nershlp  assets  were  by  a  person  other  than 
the  individual  debtor.  As  was  stated  by 
Chancellor  Johnston  In  Morton  v.  Cald- 
well, supra:  "It  would  appear  from  all 
these  views  that  the  proper  mode  lor  de- 
termining tbe  projioraons  ot  assets  liable 
to  the  respective  creditors  ot  a  deceased 
debtor,  Is  to  assign  them  according  to  the 
amonnt  of  the  debts  as  they  exist  at  bis 
death.  It,  upon  any  ot  the  demands  thus 
taken  Into  consideration,  any  payments 
had  been  subsequently  made  by  a  third 
party,  that  does  not  release  tbe  proportion 
of  the  deceased's  assets  originally  liable  to 
thecredltonU therestlll  remain  due  on  the 
demand  a  balance  requiring  that  propor- 
tion to  satisfy  It. "  This  seems  to  us,  con- 
sidering the  facts,  strictly  correct;  but 
suppose  that  the  payments  referred  to.  In- 
stead of  having  been  made  by  a  third 
party,  had  been  made  out  of  tbe  estate 
proper  ot  the  debtor  himself.  Would  It  be 
foramom«it  contoided  that  such  pay- 
ments did  not  release  that  much  ot  the  de- 
ceased's assets  originally  liable  to  the 
creditor?  It  seems  to  us  that  such  result 
would  not  only  be  In  Tlolatlon  ot  all  prin- 
ciple, but  entirely  unjust.  As  we  under* 
stand  It,  the  cases  above  dted  did  not  In- 
volve the  precise  point  mw  under  consid- 
eration, which,  as  tar  ae  we  are  able  to- 
see,  le  now  for  the  first  time  raised  In  title 
state.  Here  there  Is  no  pretense  of  allega- 
tion tJiat  any  one  is  liable  tor  those  debts, 
or  any  part  of  them,  except  the  estate  of 
the  intestate  himself.  All  are  creditors  of 
his  estate  alone.  Somehavemortgages  up- 
on particular  parcels  of  land,  while  others 
have  none,  but  there  Is  no  donbt  that  the 
whole  of  the  debtor's  estate,  real  and  per- 
sonal, mortgaged  and  not  mortgaged,  la 
liable  for  his  d<d)ts ;  and  it  does  seem  to  us- 
that,  when  any  part  of  his  debts  is  paid  by 
the  sale  of  lands  belonging  to  the  estate, 
that  canuot,  In  any  proper  sense,  be  called 
a  payment  by  a  third  party,  as  the  pay- 
ment by  the  partnership  In  Morton  v.  Cald- 
well, supra.  Besides,  It  Is  settled  In  this 
state  that  a  mortgage  has  priority  over 
specialty  and  rtmple  contract  debts  only 
to  the  extent  ol  tbe  property  mortgaged. 
Plester  v.  Plester,  22  8.  G.  146.  After  the 
property  mor^aged  has  been  sold  and  ap- 
plied to  the  debt,  leaving  a  balauce  of  the 
debt  unpaid,  as  to  that  balance  the  credit- 
or is  no  longer  a  mortgage  creditor,  but 
stands  only  where  his  evidence  ot  Indebt- 
edness places  him ;  and  he  gets  Judgment 
lor  the  balance  alone  on  his  claims,  what- 
ever it  may  be,  from  which  has  already 
been  eliminated  what  was  a  mortfsage 
debt.  In  this  cootroTersy  without  action, 
the  case  states  that  "the  administrator 
I  filed  his  complaint  against  the  heirs  of  G. 
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J.  Luhn  for  a  sale  of  his  real  estate,  In  aid 
ot  personal  SHsets,  In  an  action  to  which 
all  the  mortgagees  were  parties.  In  this 
action  they  set  op  their  mortgages.  The 
real  estate  was  sold  by  order  ot  the  court, 
and  the  proceeds  applied  to  said  Hens  ac- 
cordlna:  to  their  prlorltdes, "  etc.  So  that 
the  respective  mortgaKees,  In  efiect,  assmt- 
ed  to  that  application ;  and  It  Is,  therefore, 
now  too  late  to  present  theirwhole  bonds, 
wlthholdinK  their  mortgases,  as  suggested 
by  Lord  Cottunham  In  the  EngUsb  case 
cited  of  Mason  Bogg.  2  Mylne  ft  C.  447. 
The  Judgmmt  ot  this  conrt  la  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

SiiiPftoM  and  UoItsb,  JJ.,  concnT. 


Bbrnd  et  a!,  y.  PBrrcHBLL  et  al. 
{SiMpreme  Court  of  Oeorffia.   March  81,  1890.) 

Amuj — Dblxt  in  Filing  Tunsobict. 
The  transoript  was  not  trsDsmittod  to  the 
supreme  court witnlD  the  time  required  bylaw, 
owing,  at  the  derk  certified,  to  an  order  from 
counsel  for  plaiotlfl  in  error  to  delay  makinff  it 
oat  until  he  could  agree  with  opposite  counsel  as 
to  an  abbreviation  of  the  record.  Such  agreement 
was  made,  bat  it  did  not  appear  when,  and  It  pro- 
vided that  it  sboold  not  deprive  defendant  In  error 
of  any  right  he  might  have  to  move  to  flt«mf>T  for 
failure  to  have  the  record  transmitted  In  time. 
Seld,  that  the  case  should  be  dismissed. 

Error  from  dty  court  of  Macon ;  Hab- 
BiB,  Judge. 

Owrry  A  Hall,  tor  plalntlfBs  In  error. 
Hardeman  dt  Darin,  tor  defaidanta  In  er- 
ror. 

Blj^nuforii,  J.  When  this  case  wu 
reached  her»  on  the  docket,  there  was  a 
motion  to  dismiss,  on  the  ground  that  the 
case  was  not  transmitted  to  this  coart  by 
the  clerk  of  the  court  below  In  the  time  re- 
quired by  law,  and  that  his  failure  to 
transmit  In  time  was  owing  to  an  order 
given  bfm  by  counsel  for  the  plaintiffs  In 
error.  It  appears  that  Che  bill  ot  excep- 
tlons  was  signed  by  the  presiding  Jndge  on 
the  29th  of  April,  1889,  and  served  upon 
rounsel  for  the  defendants  In  error  on  the 
4th  ot  May,  1S89,  and  that  It  was  filed  In 
the  office  of  the  clerk  of  the  city  court  of 
Macon  on  the  IStli  ot  May,  1888.  but  that 
the  case  was  not  certified  by  the  clerk,  and 
transmitted  to  this  court,  until  the  4th  ot 
February,  1890,  it  being  filed  In  the  office  of 
the  clerk  of  the  sapreme  court  on  the  5th 
of  February,  1890.  The  clerk  of  the  court 
below,  to  account  tor  this  extraordinary 
delay,  eays,  In  his  certificate  transmitting 
the  case  to  this  court,  that  "the  delay  in 
sending  the  record  to  the  supreme  court 
was  due  to  an  order  from  J.  H.  Hall,  Etsq., 
of  counsel  for  defendaute,  (now  the  plain- 
tiffs in  error,)  that  I  should  not  make  out 
the  transcript  until  he  could  agree  with 
Mr.  Davis  as  to  an  abbreviation  of  the  rec- 
ord." It  appears  from  the  record  that 
Messrs.  Hardeman  &  Davig,  attorneys  for 
the  defendants  In  error,  aud  Guerry&Hall, 
attorneys  tor  the  plaintiffs  In  error,  en- 
tered Into  an  agreement  an  to  the  manner 
In  which  the  record  should  beabbrevluted, 
but  In  that  agreement  it  was  provided 
that  It  should  not"doprlve  plaiutlftof  any 
right  he  may  have  to  move  to  dismiss  said 


cause  in  the  supreme  court  for  tMlare  to 
approve  the  bill  of  exceptions  in  tlme,orto 
have  the  record  transmitted  to  the  su- 
preme court  In  time. "  When  the  agree- 
ment was  made  does  not  appear  from  the 
record  We  think  this  motion  to  dlsmin 
is  weU  taken,  and  mast  be  granted  under 
the  decision  of  this  court  roidered  by  tbe 
chief  Justice  in  tbe  case  of  Farrar  v.  Oriea- 
by,  ante,  183,  (October  term.  1889.)  U  li 
unnecessary  to  do  more  than  r^er  to  that 
decision,  which  fnlly  covers  the  motion  In 
this  case.   Writ  of  error  dismissed. 


WssTBRH  'Union  Tbu  Co.  v.  Tatu)B. 
(Supreme  Court  iff  0«orgteL  IWfc  M,  ISBQ.) 
Jusnoss  or  thb  Pbaos— JmusDionoit— Tku- 

ORAPH  COMPAITIBS. 

1.  The  jurisdiction  ot  Justloea*  courts  beiof 
nmited  br  the  constitution  to  "olrll  oasas  axiatng 
et  eontruetftt  and  oases  of  injuries  or  damages  to 
personal  property, *'theycaDnotb«inva«tedDytlM 
legislature  with  jorisdioUon  over  actions  to  reoor- 
er  a  penalty  imposed  by  statute  upon  telegnjxli 
Companies  forundue  delay  In  the  transmission  sod 
deliveiT  of  messa^.  The  penalty  is  for  tbs 
wrongfol  violation  of  a  pnblio  duty,  slid  neither  ta 
whole  nor  in  part  for  a  mere  breacii  of  contnoL 

a.  A  suit  in  aconrt  having  no  jtuisdlotiOB  of 
tbe  subjeofr-matter.  resulting  in  a  Juos^aDt  fbr  tbs 
defendant,  U  a  nalUty. 

8.  Even  payment  by  the  company  of  Um  er- 
penses  of  tbe  plaintUI  Inourred  by  reason  of  noo- 
delivery  of  the  message  would  not,  unless  receivaf 
in  full  settlement  or  by  way  of  accord  and  satis 
faction,  bar  an  action  for  the  penalty. 

4.  The  chatve  of  the  conrt  was  aabstaatfsUy 
correct,  and  if,  in  some  respeots,  inaooBxmte,  thsn 
was  no  material  error. 

5.  Tbe  evidence  warranted  the  verdict. 
(Si/Uotnu  by  the  Court) 

Error  from  citycourtot  Uacon;  HabbBi 

Judge. 

Guerry  A  HalU  tor  pMntat  In  mcar,  SL 
Q.  Bajrne,  lor  defendant  In  error. 

Blbgkley,  C.  J.  Theaction  wasbyHrs. 
Taylor  against  the  telegraph  company  to 
recover  a  pmalty  ot  $100  for  failure  to  dfr 
liver  to  her  a  telegram  sent  from  Maera 
to  Bmnswlck  by  Bayne,  and  addrened  to 
her.  It  was  founded  on  the  act  of  1887, 
(Pamph .  Laws  111 , )  which  reads  as  follows : 
"Every  electric  tel^raph  company  with  a 
line  ot  wires  wholly  or  partly  in  tills  state, 
and  engaged  In  telegraphing  tor  the  pub- 
lic, shaTl,  during  the  usual  office  honni,  n* 
ceive  dispatches,  whether  from  other  tele- 
graphic  lines  or  from  Individuals;  and  on 
payment  or  tender  of  the  usual  charge.ae- 
cording  to  the  regulations  of  such  conipa 
ny,  shall  transmit  and  deliver  the  same 
with  Impartiality  aud  good  faltb,  and 
with  due  diligence,  under  penalty  of  one 
hundred  dollars,  which  penalty  may  be  re- 
covered by  a  suit  tii  a  Justice  or  other 
court  having  Jurisdiction  thereof,  by  tithw 
the  sender  of  the  dispatch  or  the  person  to 
whom  sent  or  directed,  whlcheva*  may 
first  sue:  provided,  that  nothing  her^ 
shall  be  construed  as  Impairing  or  In  any 
way  modifying  the  right  ot  any  person  to 
recover  damages  tor  any  snch  breach  of 
contract  or  duty  by  any  tel^raph  compa- 
ny; and  said  penalty  and  said  damages 
may ,  if  the  pa  rty  so  elect,  he  recovered  In  tbe 
samesult.  SnchcompantesstafdldullveraU 
dispatches  to  the  poiqia  ,4o~.«!JlOOi  the 
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same  are  addressed,  or  to  their  a^nta,  on 
payment  of  any  charges  doe  for  the  same: 
provided,  such  persons  or  agents  reside 
within  one  mile  of  the  tel^^phie  station, 
or  within  the  city  or  town  In  which  snch 
station  la.  In  all  eases  the  liability  of  said 
companies  for  messf^es  In  cipher,  in  whole 
or  In  part,  shall  be  the  same  as  though 
the  Burae  were  not  In  cipher."  The  com- 
pany pleaded  specially  in  bar  of  the  action 
that  Bayne,  the  sender  of  themeBsage,  had 
sued,  prior  to  the  filing  of  this  suit,  for  the 
same  penalty  in  a  Jastice's  court,  and  that 
a  recovery  was  had  by  the  company.  The 
plea  alliged  that  the  Justice's  court  was  a 
court  of  competent  Jurisdiction,  but  upon 
motion  of  plaintiff's  counsel  the  plea  was 
stiicken,  on  the  ground  that  the  Justice's 
court  had  no  Jurisdiction.  The  Jury  hav- 
ing found  (or  the  plaintiff,  the  company 
mured  for  a  new  trial  because  of  this  rul- 
ing, and  OD  various  other  sronnds.  This 
mution  was  overruled. 

1.  Thegeneral  scheme  of  the  constitntlcn 
In  conferring  Jarladletlon  upon  the  inferior 
courts*  which  It  specifies,  Is  to  deal  ex- 
haustively with  the  subjects-matter  which 
It  mentions  and  enumerates.  This  scheme 
extends  also,  even  as  to  the  superior  court, 
to  means  and  modes  of  exercising  Jurisdio- 
ttoD,  as,  for  Instance,  new  trials  and  writs 
of  eertfonii.  Pitts  v.  Carr.  61  Oa.  464; 
Maxwell  r.  Tomlln.  7ft  0a.  670,  4  S.  E.  Rep. 
85S ;  Pope  T.  Jones,  7ft  Oa.  187.  4  S.  E.  Rep. 
800.  Doubtless  the  l^slature  might  by 
statute  confer  additional  Jurisdiction  on 
some  of  the  courts  and  magistrates  men- 
tioned In  the  constitution,  but  to  do  so 
tlie  material  for  such  superadded  Jorisdlc- 
tlon  would  hare  to  be  drawn  from  other 
subjects-matter;  that  is.  from  such  as  the 
constitution  has  not  dealt  with  expressly 
In  mining  distribution  of  Judicial  powers 
among  the  Inferior  courts,  etc.,  which  it 
enumerates.  The  act  of  18S7,  above  recit- 
ed, Is  certainly  a  legislative  attempt  to 
clothe  Justices'  courts  with  Jurisalction 
over  actions  lor  penalty,  and  whether  the 
attempt  can  be  held  efficacious  or  not  de- 
pends upon  a  right  clawiAcaUon  of  such 
actions  with  reference  to  article  6,  §  7,  par. 
2,  (Code  18S2,  S  6168,)  of  the  constitution 
of  1877.  The  paragraph  reads  as  follows: 
"Justices  of  the  peace  shall  have  Jurisdic- 
tion in  all  ctvU  cases  arising  ex  eontracta, 
and  In  cases  of  Injuries  or  damages  to  per- 
sonal property  ,w hen  the  principal  sum  does 
not  vioeeA  one  hundred  dollani,  and  shall 
sit  mcmthlyatflxed  times  and  places;  but 
In  all  cases  thoe  may  be  an  appeal  to  a 
Jury  in  mid  court,  or  an  appeal  to  the  su- 
pcHor  court,  under  such  r^ulations  as 
may  be  prescribed  bylaw."  The  corre- 
sponding provision  in  the  constitution  of 
1S6S  (Code  1873,  $  6104)  was  as  follows: 
"The  Justices  of  the  peace  shall  have  juris- 
diction, except  as  ber^nafter  provided, 
in  all  civil  cases  where  the  principal  sum 
claimed  does  not  exceed  one  hundred  dol- 
lara,  and  may  sit  at  any  time  for  the  trial 
of  such  cases ;  but,  In  cases  where  the  sum 
claimed  Is  more  than  fifty  dollars,  there 
may  be  an  api>eal  to  the  superior  court, 
under  such  regulations  as  may  be  pre- 
scribed by  law."  It  Is  manifest  that  the 
latter  conatitation  Intended  to  narrow 
the  eariier  one  In  raqieet  to  the  Jarladletlon 


of  Justices'  courts  over  civil  cases.  Both 
constitutions  fix  the  same  limit  as  to 
amount,  but  in  one  there  is  no  limitwhat- 
ever  as  to  the  nature  of  the  civil  cases  over 
which  Jurisdiction  may  be  exercised,  save 
where  exclusive  Jorisdictloniscunferred  on 
some  other  court,  while  in  the  other  the 
cases  are  such  only  as  arise  exeoDtractu 
or  from  torts  to  personal  property. 
Though  the  legislature  may,  perhaps,  con- 
fer ttt  will  Jurisdiction  upon  Justices'  courts 
or  Justices  of  the  peace  touching  some  sub- 
jects-matter, the  subject-matter  of  "civil 
cases, "  in  so  far  as  these  courts  or  magis- 
trates can  take  cognizance  of  the  same,  is 
dealt  with  exhaustively  by  the  constitn- 
tioi^  The  legislature  has  no  more  power 
to  invest  them  yritb  Jurisdiction  over  civil 
eases  not  arising  ex  eoatracta,  or  from 
torts  to  personal  property,  than  over 
cases  involving  more  than  f  100  principal, 
or  those  arising  ex  delicto  from  Injmies 
to  real  property.  It  follows  that,  unless 
an  action  lor  a  penalty  is  one  arulng  ex 
eonttaetn  within  the  soue  and  meaning 
of  tiie  constitution,  the  Justice's  court 
which  entertained  and  decided  the  suit 
brought  by  Bayne,  the  sender  of  the  mes- 
sage, against  the  company,  was  without 
jQrlBdiction,lor  it  Is  manifest  tliat  the  suit 
was  not  for  injury  or  damage  to  personal 
property. 

3.  The  dedsire  Qaeation,  tlian.  Is  wheth- 
er an  action  for  the  poialty  imposed  npon 
telegraph  companies  by  the  act  of  18S7  is 
one  arising  exoontraeta.  Had  theexpree- 
sloa  been  "civil  cases  Inform  ax  contractu," 
there  would  have  been  no  doubt  as  to  Its 
embracing  actions  for  a  penalty,  for  debt  is 
a  form  of  action  ex  eoatraetu;  and  that 
debt  upon  a  statute  for  a  penalty  definite 
In  amount  was  generally,  If  not  always, 
maintainable,  is  quite  certain.  1  Chit.  PI. 
113,  371-876;  Bullard  v.  BeU,  1  Mason,  299 
But,  though  in  form  ex  contractu,  the 
action  for  a  penalty  was,  and  still  is, 
founded  upon  a  tort.  1  Chit.  PI.  46;  Chaf- 
fee v.  U.  8.,  18  WaU.  616;  Martin  v.  Mo- 
Night,  1  Overt.  880.  In  McConn  t.  Rail- 
road Co..  60  N.  Y.  176,  which  was  a  salt 
brought  to  recover  a  penalty  orforielture 
under  a  statute  to  prevent  extortion  by 
railroad  companies,  Allbn,  J.,  said : 
"Upon  the  question  actually  decided  by 
the  court  below,  I  'am  of  the  opinion  that 
that  court  erred  in  holding  thesummnns  to 
have  been  r^ularly  issued  under  the  first 
subdivision  of  section  129  ot  the  Code. 
The  actions  wlfida  that  subdivision  must 
'arise  on  contract  and  be  lor  the  re- 
covery of  money  only.*  This  action  Is  for 
the  recovery  of  money  only,  and  In  that 
respect  Is  within  the  provisions  of  the  sub- 
dlvielon,  but  is  not  upon  contract.  That 
term  was  used  In  its  ordinary  and  proper 
sense.  A  contract  is  a  drawing  together 
ot  minds  until  they  meet,  and  an  agree- 
ment is  made  to  do  or  not  todo  some  par- 
ticular thing.  It  may  be  express,  or  It 
may  be  implied  or  inferred  from  circnm- 
stances,  and  this  implication  is  but  the 
result  of  the  ordinary  and  universal  ex- 
perience of  mankind.  If  A.  borrows  money 
ot  B.,  the  courts  may  imply  a  promise  to 
repay  the  money,  for  the  universal  exi>eri- 
ence  Is  that  In  aoch  a  ease  a  promise  is  ex- 
acted and  made.  An  Implisdpromiae  or 
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contract  Isbat  an  express  promise,  proved 
by  circumstantial  erldence.  It  Is  quite 
distinct  from  that  fiction  by  which  a  stat- 
ute liability  has  been  deemed  sufficient  to 
sustain  an  action  of  aaaumpsit,  upon  the 
ground  that  a  party  subjecting  himself 
to  the  penalty  or  other  liability  Imposed  by 
atatote  has  promised  to  pay  it.  That 
feature  does  not  suppose  a  contract,  but 
simply  a  promise  ex  parte.  In  this  view, 
every  man  promises  not  to  trespass  on  his 
neighbor's  property,  or  to  commit  an  as- 
sault upon  his  person,  and  an  action  of  aa- 
Aoaips/t  might  be  brought  and  summoos 
Issued,  noder  the  first  subdivision  of  section 
129,  tor  a  breach  of  thla  Implied  contract  to 
observe  the  laws.  The  Code  was  not  deal- 
ing with  a  legal  fiction  In  prescribing  a 
form  of  summons  In  actions  arising  on 
contract.  A  statute  liabilii^  wants  all 
the  elements  of  a  contract,  consideration, 
and  mutuality,  as  well  as  the  assent  of 
the  party."  And  Feckhau,  J.,  in  the 
same  case,  aald :  "is  tfala 'an  action  arlft. 
Ing  on  contractf *  It  la  an  action  for  a' 
penalty  for  violating  a  atatnte.  It  is 
claimed  to  arise  on  contract,  upon  the 

Erindple  stated  In  8  Bl.  Ck»mm.  161,  where- 
y  a  forfeiture  Imposed  by  the  by-laws  of 
a  corporation,  upon  any  that  belong  to 
the  body,  immediately  creates  a  debt,  lor 
which  an  action  of  debt  will  lie  by  the 

Earty  Injared.  This  principle  la  declared 
y  Biackstone  to  be  ^  Implied  original 
contract  to  submit  to  the  rale  of  the  com- 
munity whereof  we  are  members.'  He 
then  adds  that  the  samereason  may,  with 
equaJ  Justice,  be  applied  to  all  penal  stat- 
utes. This  principle,  If  carried  out  by  the 
same  reasoning,  would  abolish  all  acHons 
of  tort.  The  implied  original  contract  to 
obey  all  statutes,  by  the  same  principle 
and  the  same  reasoning,  extends  to  all 
laws,  whether  statutory  or  common  law. 
It  Is  surely  not  eonllned  to  the  ob^ng 
of  all  statute  law  simply.  Thus  assump- 
sit, if  not  debt,  would  lie  for  an  assault 
and  batteiy,  or  tor  anon,  etc.  I  incline 
to  think  that  this  provision  of  the  Code 
bad  no  reference  to  this  fiction  of  the  law 
of  anlmplied  original  contract  to  obey  the 
laWB  of  the  land  by  each  member  of  the 
community.  But  It  meant  what  It  plain- 
ly says.  In  section  53  Qt  the  Code,  *an  ac- 
tion for  a  penalty' is  stated  as  Impliedly 
different  from  an  action  on  contract  for 
the  payment  of  money,  and  a  Justice  of  the 
peace  is  expressly  given  Jurisdiction  of 
both.  The  Code  thus  recognlne  the  dlff^r^ 
«nce  between  actions  upon  contract  and 
an  action  for  a  penalty.  It  Is  not  enough 
that  the  recovery  Is  to  be  tor'  money  only,' 
but  the  action  must  arise  on  contract 
also,  to  bring  the  case  under  the  first  sub- 
division. 1  Uilnk  it  plain  that  this  aetlon 
does  not  arise  on  contract. " 

The  large  and  loose  meaning  given  to 
contracts  by  Biackstone,  (8  Comm. 
100,)  as  Including  all  obligations,  even 
those  arising  out  ot  the  social  compact,  is 
too  comprehensive  to  serve  as  a  guide  to 
the  Tpnl  meaning  of  the  clause  of  the  con- 
stitution which  we  are  considering. 
Works  on  contracts  (cenerally  have  con- 
fined the  term  "contract"  within  much 
-narrower  limits.  Mr.  Blah  op  Is  the  only 
'riter,  so  tar  aa  we  know,  who.  In  a  work 


devoted  to  contracts  solely,  has  endear 
ored  to  broaden  bis  definition  of  the  term 
so  as  to  make  it  reach  and  include  what 
LOWBIE,  J.,  in  Hertsog  v.  llertxog,  29  Pa. 
St.  467,468,  denominate8'*constructlvecon- 
tracts, "which  he  says  are  "fictions  ot  law 
adapted  to  enforce  legal  duties  by  actlona 
of  contract,  where  n(»  proper  contract  ex- 
ists, express  or  Implied.  *  For  Mr.  Blab* 
op's  definition,  see  Bisb.  Cont.  9  22 ;  and 
that  he  Intended  to  include,  like  Black- 
atone,  the  fictitious  case  ot  a  statutory 
penalty,  see  sections  182-206.  Bnt  It  may 
be  BfUd  that  there  is  an  actual  contract 
from  which  tiie  present  action  arlaes, 
namdy,  that  made  by  Bayne  aa  the  sendv 
ot  the  message.  That  contract,  howevw, 
with  all  its  consequences  except  the  penal- 
ty, Is  left  Uitact  by  the  act  ot  1887.  The 
penalty  Is  not  given,  in  whole  or  In  part, 
as  compensation  In  damages  for  a  viola- 
tion ot  that  contract.  On  tbe  contrair, 
both  the  sender,  with  whom  the  company 
bad  a  contract,  and  the  peivon  to  wbom 
the  telegram  was  addressed,  and  wltb 
whom  the  company  had  no  contract,  are 
idt  Infnll  possession  of  all  tbelr  rights,  out- 
ride ot  penalty,  In  every  respect.  That 
the  penalty  Is  Imposed  soMy  tor  the 
wrongful  violation  of  a  public  duty  is 
manliest,  and  it  seems  to  us  to  make  no 
difference  that  this  particular  instance  of 
that  duty  had  Ita  origin  In  ermtraet.  The 
case  belongs  to  that  parUcnlar  claaa  so 
well  described  by  Mr.  Bishop  In  his  work 
on  Non-Contract  Law,  9fi  78,  74,  In  which 
he  says:  "Though  a  tort  Is  a  breach  of  $ 
duty  which  the  law,  in  distinction  from  4 
mere  contract,  has  Imposed,  yet  the  Im- 
poalng  ot  It  may  have  been  because  of  a 
contract,  or  because  ot  it  and  something 
else  combining,  whan  ottaerwlae  It  woold 
not  barecreated  the  duty.  InauehftcasSk 
commonly,  *  *  *  tiie  party  injured  by 
thenon-tnlflllmentof  the  duty  may  proceed 
against  theother  for  its  breach,  or  tor  the 
breach  ot  the  contract,  at  his  election. 
Thus,  (secldon  74.)  because  a  common  car- 
rier, whether  of  goods  or  passengers.  Is  a 
sort  of  public  servant,  the  law  Imposes  its 
duties  upon  him,  a  breach  whereof  la  « 
tort,  thotuch  there  la  also  a  contract  which 
Is  violated  by  the  same  act."  The  princi- 
ple here  announced  Is  the  one  recognised 
by  this  court  In  Head  v.  Railroad  Co.,  79 
Ga.  S68,  7  8.  E.  Rep.  217,  and  In  otbercaaes. 
A  striking  Instance  of  Its  application  will 
be  seen  In  tbe  case  of  Tattan  v.  Railway 
Co.,  2  £1.  ft  El.  861.1n  which  the  terms  "ac- 
tion founded  on  contract, "  and  "action 
of  contract,"  were  under  construction. 
Bee,  also,  Pontlfex  v.  Railway  Co.,  S  Q.  B. 
Dlv.  27.  The  snpreme  court  of  Indiana,  In 
adjadlcatlng  upon  a  statute  In  some  re- 
spects  IdtfUtical  with  our  own,  has  held 
that  the  penalty  is  tor  a  breach  ot  duty, 
and  not  damages  for  the  breach  of  con- 
tract. Telegraph  Co.  Pendleton.  96  Ind. 
12.  In  Schatfer  v.  McNamee,  18  Serg-  ft  R. 
44,  the  words,  "causes  ot  aetlon  arMng  up- 
on contract,  either  express  or  Implied,* 
used  In  conferring  Jurisdiction  upon  Justlcea 
ot  the  peace,  were  held  to  be  limited  to  the 
case  of  an  agreement  or  understanding  im- 
mediately between  the  parties ;  and  Ou^ 
SON,  J.,  said:  "It  la  evident,  therefore, 
that  It  la  not  the  form  ^the  action,  but 
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the  natnre  of  the  Hubject-matter  of  It, 
which  must  decide  the  qnestlon  of  larifi- 
dlctlon.  Actions  of  debt  often  arise  ex 
maieffeio,  and  where  there  Is  not  the  sem- 
blance of  a  contract,  as  In  all  cases  of  pen- 
•tttea  ImpoMd  byatatnte:  (or  there  the 
debt  !■  created  b^  ^e  law.  and  not  by  the 
ajpreemoit  of  the  parties. "  Accordingly  It 
was  bddln  Zelgler  t.  Gram,  Id.  102,  that  a 
Justice  of  the  peace  has  no  Joriadlctton  of 
debt  for  a  penalty  impoaed  by  a  statute 
for  not  cDtoring  satisfaction  of  a  Jodg- 
maot.  White  the  term  "contract,"  naed 
to  its  TV7  wideat  aenae,  wonld,  aa  may  be 
aeen  from  Blackatone  and  Bishop,  take  in 
peaaltiea  incnrred  by  violaUnff  a  statute, 
the  ordlnaTy  nae  of  the  word  In  the  com- 
mon law  la  leaa  comprehourire.  The  am 
<A  It  In  our  Code  is  attended  with  a  predae 
definition :  "A  *  contract  *  la  an  afcreement 
betwcMi  two  or  more  partlea,  for  the  do- 
Iqk  or  not  doing  of  aome  apediBed  tblns< " 
Section  sn4.  A  "contract  ot  record'^ la 
then  defined;  then  specialty  1*  defined; 
and  section  3718  adda:  "All  othw  con- 
tracta  than  those  apedfied  above  are 
termed  almple  contracts.  **  It  aeema  obri- 
onathat  a  penalty  Impoaed  by  statute  la 
not  embraced  eltfaerinthe  lanfcnaga  or  the 
meaning  of  the  Code.  What  the  Ciode  aaja 
of  aatlona  (aeetlon  SSM  at  aaq.)  would 
aeem  to  ezclnda  a  certain  daaa  ot  penaltlea 
from  eiril  actlcma  altogether,  and  pnt  than 
In  a  daaa  dencnntnated  **  penal  aetlona.  ** 
**A  dvii  action  la  one  founded  on  private 
rtirhta,  arlalng  dther  from  contract  or 
tort. "  "A  penal  action  la  one  allowed  In 

SnrBoanceof  public  JoaticeunderpartlcalaT 
Lwa.  U  no  special  oflftoer  ia  aotbotiied  to 
be  the  plaintiff  thanin,  the  atate,  or  the 
governor,  or  the  attorney  or  aoUdtor  gen- 
eral ms^  be  the  plalntllf. "  Sectlona  8368, 
tSM.  The  technical  expreaslon,  "arldng 
ex  contracts, "  oaed  by  the  constitution,  la 
found  in  aeetlon  8281  ot  the  Code,  which 
saya :  "  All  claims  arlalng  ex  eontraeta  be- 
tween the  same  parties  may  be  Joined  In 
the  ^une  action,  and  all  claims  arldng  ex 
deUeto  may  In  like  manner  be  joined.'* 
The  worda  "actions  ex  eontraeta"  are 
found  in  section  2912,  and  perhapa  in  other 
aectluna.  We  think  a  penalty  auch  as  that 
under  conalderatton  arises  ex  delicto,  and 
conaeqnently  that  a  Justice's  court  has  no 
jnrlsdlctloD,  and  can  have  none  conferred 
upon  it  by  statute,  ot  any  suit  to  recover 
•och  a  penalty.  We  are  forced  to  thla  con- 
clusion, and  do  not  reach  it  of  our  own 
choice;  forweagree  with  the  leglalature  In 
thinking  It  desirable  for  Justices'  courts  to 
Aave  Jurisdiction  of  thla  daaa  of  aetlona. 
A  prompt  and  cheap  remedy  In  such  caaea 
would  subserve  the  public  convenience, 
and  t>e  condndve  to  the  attalnmmt  ol  Jn»- 
tiee  In  matters  of  didly  eoneeni»  embrac- 
ing almost  a  conntleaa  number  of  tranaae- 
tions,  widdy  dlltnaed  tbroiqrhont  the 
atate. 

3.  It  follows  that  there  waa  no  error  in 
striking  the  plea;  for  a  previous  suit  In  a 
court  having  no  Jurisdiction  could  not  re- 
salt  in  anything  but  a  void  JaOgment,  and 
such  a  iudgment  la  open  to  attack  any 
and  avcTvwhare.  Code,  U  8838.  The 
anlt  Itaelf  waa  a  legal  nolUty. 

4.  It  aacma  that  the  plaintUt,  belora  aba 
branght  bar  aetloa  Ua  the  psnal^,  made 
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out  and  presented  to  the  company  an  ac- 
count for  her  expensea  Incurred  by  a  need- 
less trip  from  Brunswick  to  Macon,  this 
trip  bdng  made  In  conaequence  of  her  taSt- 
an  to  re^ve  the  meaaage  which  Mr. 
Bayne,  her  attomay,  had  ordered  to  beaent 
by  tdegraph.  It  doe*  not  appear  wheUi- 
er  this  account  for  expenses  waa  paid  by 
the  company  or  not,  but  no  aettlement  by 
way  of  accord  and  aatisfactlon  Is  pleaded 
or  proved,  nor  would  the  mere  payment 
of  auch  expenaea  bar  an  action  for  the  pen- 
alty. The  statute  leaves  the  right  to 
damages  whare  It  was  before  the  peoal^ 
waa  Imposed.  It  haa  been  oorrectly  held 
that  pa!ylng  back  the  amount  recdvad  for 
abiding  a  dlapatch,  unleas  it  Is  agreed  that 
anch  payment  ahall  be  In  InU  ot  all  the 
party  has  a  right  to  recover,  will  not  hin- 
der an  action  for  the  penalty.  Telagnph 
Co.  V.  Buchanan.  85  Ind.  430. 

K.  The  action  treated  the  pnaltr  as  x»> 
snlllDg  from  a  ffdlnie  to  dMlrar  'uw  teto- 
gram,  and  not  from  a  failure  to  tranamlt 
it;  nevorthdeas,  delay  in  transmitting 
might  be  conddered  by  the  Jnry  aa  In- 
volved in  a  failure  to  deliver.  But,  even 
if  the  charge  of  the  court  upon  this  sub- 
ject waa  Inaccurate,  It  did  no  barm,  the 
failure  to  deliver  promptly  bdng  tnlly  ea- 
tabliahad  by  the  evidence.  The  same  may 
be  aald  aa  to  any  and  all  verbal  lnaenir»> 
dea  whksb  tbecbarge  may  have  contained. 

8.  We  aee  no  recuKm  to  question  the  mf- 
fidencyof  the  evidence  to  warrant  thevexw 
diet.  Tel^raph  Co.  V.  McKibbMi,l]4  Ind. 
511, 14  N.  E.  B(9. 884.  J  udgment  affirmed. 


Pattbbboh  ▼.  Maxob,  Btol,  or  Botxab. 
(Supreme  Oomt  <if  Oeorgla.  Nor.  0^  tBak) 

PuBuo  BoHoou— BMPuman  or  TaAO— aa  - 

IiTJuawioir. 
Acta  Oa.  ,  p.  418,  authorises  "  the  ntay- 
or  and  oonncU  of  Butler  to  levy  and  ooUeot  taxei 
for  the  purpose  of  eatabllahlug  and  maintaining 
■oboote,  *  and  gruts  them  "  fall  power  and  anthor- 
Ity  to  Mnploy  taBchers  •  •  •  And  make  nilaa 
for  the  ^verament  of  said  schools. "  A  aohool- 
house  was  built  by  sabsoriptlons  from  citizens  and 
from  tbe  mayor  and  council,  but  no  tax  waslevied 
therefor.  Held,  that  an  injnnotion  was  property 
granted  restraining  a  teacher— whom  the  dusens 
that  had  subscribed  wished  to  retain,  hut  whom 
the  mayor  and  conncU  had  discharged— from  tak- 
ing possestikm  of  the  bnildins,  whether  or  not  it 
beloDged  to  the  subserlbera  jdntly,  or  bad  been 
dedicated  to  the  pnbll& 

Error  from  superior  court,  Taylor  coon- 
ty ;  BHrra,  Judge. 

J.  n,  Rosa  and  W.  8.  W&nneay  for  plain- 
tiff In  error.  7'Aoratoa  dt  Cameron,  W.  P. 
Edwards,  and  Geo.  J.  Willta,  for  defend- 
ant In  error. 

Bt.ANnroB]>,  J.  It  appeam  from  the 
record  that  a  certain  aehool  building  waa 
erected  in  thetownofButlertromsubBcrtp- 
tlona  raiaed  among  tbe  citliena  ot  tbe 
town,  as  well  aa  money  subacrlbed  by  tbe 
mayor  and  council.  The  legislature.  In 
1881, passed  an  act  "to  aubhorlie  the  may- 
or and  coundl  of  the  town  of  Butler  to 
levy  and  collect  taxes  for  the  purpose  <rf 
eatikbliahlng  and  maintaining  schools  tat 
aald  town?*  (Acts  188(^.  p.  418;)  and  a 
tax  of  1  per  cent,  on  the  property  of  tha 
people  of  tha  town  was  authorised  by  tha 
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act.  No  such  tax,  however,  was  ever  Im- 
posed ;  but  the  money  for  this  purpose 
was  raised  from  liquor  licenses  UDtil  pro- 
hibition carae,  and  the  revenue  from  that 
source  ceased.  The  act  further  provided 
that  the  mayor  and  cooncil  should  liave 
"full  power  and  anthortt}-  to  employ 
teachers  forsald  schools,  fix  their  salaries, 
and  make  rules  for  the  ffovemment  of 
said  schools. "  Patterson,  the  plaintiff  in 
error,  was  employed  by  the  mayor  and 
council  for  oneyearto  teach  in  the  school, 
aud  did  BO ;  but,  at  the  end  of  his  term  of 
employment,  they  decided  that  they  would 
not  further  retain  him.  The  citisens  who 
hadsubscribedtotheerectionof  the  school 
bulldlns  thereupon  held  a  meeting,  and  de- 
termined that  Patterson  should  be  re- 
tained in  his  position  as  teacher  In  said 
school,  although  a  majority  interest  in 
the  building,  if  there  was  any  Joint  Inters 
est,  was  held  by  the  mayor  and  council ; 
the  latter  faavlnf?  paid  the  greater  portion 
of  the  money  expended  In  the  erection  of 
the  building.  The  mayor  and  couudl  tb^ 
brought  this  bill  to  enjoin  Patterson  from 
taking  possession  of  the  school  building ; 
and  the  Judge  of  the  snperior  court,  exer^ 
dalng  his  power  as  chancellor,  granted 
'Uie  injunction ;  and  that  Is  the  error  com- 
plained of. 

Ws  are  of  the  opinion  that,  under  the 
act  of  1881,  above  cited,  It  was  not  in  the 
power  of  the  cltlsons  to  oust  the  mayor 
and  council  In  this  manner.  The  only  way 
in  which  they  can  be  ousted.  In  oar  opin- 
ion, would  be  by  the  Judgment  of  a  court 
of  competent  Jurisdiction,  upon  a  proper 
proceeding  Instituted  for  that  purpose. 
The  act,  as  already  stated, conferred  upon 
the  mayor  and  coaDCll  the  power  to  em- 
ploy teachers,  fix  their  salaries,  and  make 
rules  for  the  government  of  the  school ; 
and  under  It  they  had  the  right  to  employ 
the  plaintiff  In  error,  or  not,  as  they  might 
see  proper.  Whether  the  school  building 
belongs  in  part  to  the  mayor  and  council, 
and  In  part  to  the  citisens  who  subscribed 
to  its  erection,  and  whethw  the  mayor 
and  council  could  be  compelled,  by  aprop- 
er  proceeding,  to  levy  the  tax  authorized 
by  the  act  of  lt>81,  are  questions  which  we 
do  not  decide.  It  may  be  that  this  build- 
ing was  dedicated  to  the  publto,  and  that 
those  of  the  cltlzenB  who  subscribed  hare 
no  more  Interest  in  it  than  those  who  did 
not;  but  all  that  we  now  hold  is  that  the 
judge  of  the  superior  court  had  the  power 
to  award  this  writ  of  injunction,  ana.  hav- 
ing done  so,  has  not  abused  his  discretion. 

Judgment  affirmed. 


HiLi^MAN  et  ah  v.  Harris  et  at. 

(Supreme  Court  of  Oeorgia.   Feb.  31,  1800.) 

HiUTU.  DiSTBicra  —  Enurobhbni  bt  Obdhtart 
— Rbtisw. 

1.  It  would  seem  that  the  action  of  the  or- 
dinary in  changing  district  lines  ia  final,  and  not 
•abject  to  review  by  writ  of  certiorari  or  other- 
wise. The  diBtriot  linei  mark  the  territcndal  dlrta- 
loiu  of  the  coun^,  and  the  power  of  estabUsbtng 
ud  ohanffingbhem  la  In  its  nature  political  or  leg- 
islative, rather  than  judicial. 

2.  But,  grantingthe  powerof  review, the  opln- 
lon  of  the  superior  court  should  not  be  substituted 
for  that  of  toe  ordinary  save  in  obm  of  frsnd,  m 
St  gross  abas*  «t  dlsorelUm. 


8.  Whether  eolantios  the  territory  of  a  dis- 
trict to  which  the  8to<^  law  has  been  applied  by 
popular  election  would  "fence"  the  added  territoiy 
or  not  is  not  now  for  decision. 
(SuUabui  by  the  Court.) 

Error  from  supwlor  court,  Marlon  eomn- 
ty ;  Smith,  Judge. 

Crawiiird  A  McMlobMl,  for  plalntifb  In 
error.  Miller     Millar,  for  defendants  ta 

error. 

Blbcelrt,  C.  J.  1.  The  Code,  S  484,  pro- 
vides that,  whenever  it  may  be  necessary 
and  expedloit  to  change  tiie  lines  of  a 
militia  district,  the  ordinary  may  appoint 
three  commlsslonera.  whose  du^  it  shall 
be  to  lay  out  and  define  such  Unes.  and 
r^ort  the  same  to  the  ordinary.  Section 
486  declares:  **If  the  ordinary  approves 
their  report,  he  shall  have  all  proceedings 
in  the  matter  entered  on  his  mlnu  bes,  aftw 
which  the  •  <•  <•  itne  changed  or  de- 
fined shall  be  knownand  regarded  accord- 
ing^." It  would  seem  that  the  neraaalty 
and  expediency  of  a  proposed  change  ars 
submitted  by  the  law  to  the  ordinary's 
Judgment  and  discretion  So,  too,  is  the 
final  result  after  action  by  the  oommla- 
sloners.  "  If  the  ordinary  approves  their 
report,  be  shall  have  all  proceedings  in  the 
matter  entwed  on  his  minutes. afterwhich 
the  *  •  •  llnechanged  and  d^ned  shall 
be  known  and  regarded  aeooidlngiy. "  No 
provision  Is  made  for  reviewing  the  ordl- 
nary's  approval,  or  for  having  any  trial 
or  investigation  upon  which  to  predicate 
a  review.  The  ordinary  may  appoint 
commissioners  of  his  own  motion.  He  is 
not  required  to  wait  for  a  petition ;  and, 
when  thore  is  a  petition,  there  is  no  pro- 
TlMoa  for  answering  or  resisting  lb  by 
other  parties.  In  this  respect  the  matter 
Is  somewhat  like  that  dealt  with  In  Mead- 
ows v.  Taylor,  88Ob.738,10  S.  £.  Bep.  204. 
The  approval  of  the  ordinary  mav  be  in- 
duced by  anything  that  occurs  to  his  own 
mind.  He  may  act  on  his  own  personal 
opinion,  irrespectlva  of  any  and  alt  evi- 
dence. Indeed,  there  is  no  provision  for 
taking  erldenes.  or  having  any  trial  upon 
the  question  whatever;  and  the  omission 
to  furnish  machinery  for  such  a  purpose 
was,  we  may  suppose,  not  merely  casual, 
but  intentional.  The  work  of  chanj^nK 
the  lines  of  milttla  districts  is  political, 
rather  than  Judicial,  In  Its  nature;  these 
districts  being  the  political  divisions  of  a 
county,  and  sustaining  with  reference  to 
the  county  a  rdation  somewhat  Uke  that 
which  the  counties  sustain  to  the  state. 
We  doubt,  therefore,  whethtf  it  is  In  Idie 
power  of  the  snperior  court  to  substltate, 
by  Judgment  upon  a  certiorari  or  othe^ 
wise,  its  opinion  for  that  ol  the  ordinary 
as  to  the  necessary  and  expedient  loeatton 
of  district  lines. 

3.  But,  assuming  that  the  powsr  to  re- 
vise the  approval  of  the  ordinary  exlata 
in  such  cases,  we  tblnk  there  Is  no  sach 
manifest  error  in  bis  approval  In  the  pres- 
ent instance  as  would  justify  a  reversal  of 
his  action.  There  is  no  suggestion  of 
fraud,  or  willful  abuse  of  discretion,  on  the 
part  of  the  ordinary ;  and  without  that, 
or  something  equivalent  to  It,  wethlak 
his  official  decision  am  to  where  uie  district 
Uns  ought  to  be  shonld  controL  Ha  la  » 
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local  officer  elected  by  the  people  of  hla 
county, choBen  lor  liis  fitness  to  decide  such 
questions ;  and,  if  the  people  are  not  sa1>- 
isHed  with  his  adminletratlon,  they  will 
bare  an  opportunity  ul  dispeasins:  with 
his  services,  and  Hubstitnting  another  in 
his  place,  by  popular  election.  His  auc- 
ceesor  can  restore  the  line  to  Its  former 
imsltion.  If  he  shall  deem  It  neceRsary  and 
ex(>edlent  to  do  so.  As  tar  as  we  can  see. 
this  is  the  only  remedy,  upon  the  facts  in 
the  record  before  us,  tor  any  mistake  of 
Judfcment  that  may  have  been  committed 
by  changins  the  district  Hue  under  consid- 
eration. 

8.  We  are  not  to  be  understood  as  ex- 
presstng  any  opinion  as  to  whether  a 
change  of  the  district  line  will  "fence"  any 
of  the  territory  not  embraced  In  the  dis- 
trict when  the  stock  law  was  applied  to  It 
aa  the  result  of  an  election  held  for  that 
parpoae.  That  law,  as  passed  by  the  leg- 
islature, (Code  §3  1456,  1455a.  14556.)  con- 
templated a  system  of  Interior  and  exte- 
rior fences;  the  Interior  being  merely  the 
land  lines,  and  the  exterior  actual,  not 
ideal,  fences.  But,  because  the  means  of 
constructing  the  exterior  fences,  viz.,  tax- 
ation of  the  difltrict, was  unconstitutional, 
that  part  of  the  scheme  tailed.  .Tones  v. 
Kllgh.  75  Ga.  7.  But  this  failure  did  not 
defeat  the  scheme  altogether.  Dover  v. 
State,  SO  Oa.  781,  6  S.  £.  Bep.  589:  Holle- 
man  Kingery,  81  Ga.  624,  8  S.  E.  Rep. 
635.  Whether  a  mere  legal.  Ideal  fence.  In- 
clo^ng  a  district,  would  be  removed  by 
change  of  the  dlHtrict  line,  which  certainly 
would  not  effect  removal  of  a  physical 
fence,  may  be  questioned.  The  statute 
provided  for  building  a  physical  fence,  but 
not  for  changing  its  location.  Whether 
the  Ideal  fence  admits  of  change  without  a 
new  election  Isaqnestioawe  need  not  how 
entertain,  much  less  express  any  opinion 
of  the  yea  or  nay  of.  But.  being  satisfied 
that,  according  to  the  law  of  the  case,  the 
eHtablishment  of  the  new  line  by  the  ordi- 
nary was  authorized,  and  that  his  Judg- 
ment as  to  where  the  line  should  be,  ought 
not  to  be  interiered  with,  we  think  the  su- 
perior court  erred  In  sustaining  the  eertlo- 
nii.  Judgment  rereraed. 


Reed  t.  Jambs  et  ai. 
(Aiprenw  Court  cf  aeorgla.  Feb.  M,  1890.) 

CbAMPSKTT — COLLATWKAL  COHTRAOP— JoiKT  PUB- 

OHABB  or  Chobb  IX  Afynos. 

1,  Where  the  snbject-matter  of  sale,  pnrcbasa, 
sad  SMignnieDt  was  not  a  mere  naked  right  of  ac- 
tion, but  asslf^ble  property,  sach  as  an  exeon- 
tlon,  mort^^a^  and  note,  the  ownership  of  which 
carried  with  it  a  right  to  sue  as  an  incident  of  such 
ownership,  and  there  was  no  champerty  In  the 
contract  of  aasijrnmeat,  champerty  in  a  collateral 
contract  between  thebenefloiariesof  the  purchase, 
one  of  whom  waa  buband  of  tlie  assignee,  is  do 
defense  to  a  mlt  brou  At  sod  prosecuted  by  ber  at 
the  expense  of  her  husband,  but  for  the  joint  inter- 
est of  him  and  bis  co-beneflc!ary. 

2.  It  would  seem  an  agreement  between  two  to 
pnrcbase  assignable  property  on  joint  account,  one 
of  them  to  pay  for  it,  the  other  to  bear  the  expenses 
of  needful  litiigstlon,  and  both  to  share  equally  in 
tbe  net  proceeds,  Is  not  cbampertons.  In  such 
case,  neltber  is  exclusive  owner  of  the  prooer^  ac- 
quired by  the  purchase,  but  each  ia  a  joint  and 
equal  owner  with  the  otoer, 

{/SyUdjtma  by  the  Court} 
T.ll8.E.no.5— 26 


Error  from  superior  court,  Polk  county ; 
Maddox,  Judge. 

Irjr  F.  Tbompsoa  and  E.  N.  Brojrlea,  lor 
plaiatilf  in  error.  C.  F^tberBtoae,  for 
defendants  In  error. 

Blborlbt.  G.  J.  1.  There  Is  a  well- 
grounded  distinction  between  dlrectcham- 
perty  and  collateral  champerty.  Collat- 
eral champerty  is  exterior  to  the  suit,  and, 
though  aflording  a  motive  for  carrying  on 
the  litigation, is  uotdirectly  Involved  in  It 
as  mattertor  decision  or  adjudication  in  the 
pending  controversy.  Hilton  v.  Woods, 
L.  R.  4  Eq.  Gas.  4S3.  According  to  the 
great  weight  of  authority,  collateral 
champerty  Is  not  available  as  a  d^mse  to 
the  action,  whether  the  proceeding  be  at 
law  or  in  equity,  unless  there  besome  stat- 
utory proviso  controlling  the  question. 
Gourtright  v.  Bumee.  IS  Fed.  Rep.S17,and 
notes  thereto  by  Judge  Thompson  ;'  8 
Amer.  &  Eng.  Cyclop.  Law,  86;  Oreenh. 
Pub.  Pol.  418,  419;  Robison  v.  Beall,  26 
aa.  17;  Boone  v.  ChUes,  10  Pet.  218.  The 
plea  In  this  case  does  not  allege  any  vi- 
cious agreement  or  contract  to  which  Col- 
bert, from  whom  the  title  to  the  execu- 
tion, mortgage,  and  note  was  dRrlved, 
was  a  party.  He  was  the  assignor,  and 
Mrs.  Reed  the  assignee.  The  ultimate  con- 
tract of  assignment,  therefore,  was  be- 
tween them,  and  that  Is  thecon tract— not 
the  one  between  James  and  Reed,— which 
gave  origin  to  the  title  of  Mrs.  Reed  In- 
volved In  her  bill.  True,  she  did  not  fur- 
nish.the  consideration  for  the  assignment, 
—that  was  furnished  by  James,— but  un- 
der Code,  §  3747,  It  matters  uot  from  whom 
the  consideration  of  a  contract  moves. 
Moreover,  as  betwerai  James  and  Colbert, 
thwe  la  no  suggestion  in  the  plea  that 
there  was  any  champerty.  Colbert  re- 
tained no  Interest  in  the  property  as- 
signed, or  Its  proceeds,  and  was  to  have 
no  fruit  of  any  litigation  that  might  en- 
sue. The  title  in  its  passage  trttm  Colbert 
to  Mrs.  Reed  being  wholly  without  taint, 
she  acquired  all  the  rights  that  he  bad ; 
Code.  S  lIGd7,  declaring  that  "any  plaintiff . 
or  transferee  may  bona  J7f/e,  and  for  a  val- 
uable consideration,  transfer  any  Judg- 
ment or  execution  to  a  third  person,  and 
In  all  cases  the  transferee  of  any  Judg- 
ment or  execution  shall  have  the  same 
rights,  and  be  liable  to  the  same  equities, 
and  subject  to  the  same  defenses,  as  the 
original  plaintiff  in  Judgment  was."  This 
transfer,  as  between  Colbert  and  Mrs. 
Reed,  and  as  between  Colbert  and  James, 
was  to  all  appearances  bona  Sde.  Noth- 
ing is  suggested  in  the  plea  to  the  con- 
trary, nor  Is  It  suggested  that  It  was  not 
for  value,  as  the  assignment  itself  imports 
on  its  face. 

The  assignor,  as  we  have  said,  retained 
no  interest  in  the  property  Ixansferred, 
and  stipulated  for  no  share  In  the  proceeds 
of  any  litigation  that  might  ensue.  Mrs. 
Reed  may  be  considered  as  holding  the  ti- 
tle as  trustee  for  James  and  Reed;  not  for 
James  alone,  nor  tor  Reed  alone,  but  tor 
both.  Had  the  assignment  been  made  di- 
rectly to  one  or  both  of  them  itcould  have 
been  no  more  nor  less  tainted  by  their  so- 
called  champertouB  agreement  than  It  waa 
after  b^g  made  to  Mrs.  Be^  for  their 
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Joint  benefit.  Inaamncb  as  all  choaes  In 
action  arising  upon  contract  are  now  as- 
slftnable  nnder  Code,  §  2244,  there  woald 
seem  to  be  no  longerapubllc  policy  against 
the  purchase  of  snch  clalraSt  alttaongh  at 
the  time  of  the  purchase  It  might  be  In 
contemplation  to  bring  suit  tor  the  pur- 
pose of  realising  the  fruits  of  the  purchaae. 
Now,  that  all  choses  In  action  not  orig- 
inating in  turt  may  be  bonght  up  so  aa  to 
pass  title,  both  legal  and  equitable,  to  the 
aaslgneee,  there  would  aeem  to  be  no  con- 
slBtencyin  denying  to  the  assignee  a  right 
to  bring  and  maintain  an  action  in  each 
and  every  ecuM  where  an  action  might  be 
necessary  to  reach  and  realise  the  debt  or 
obligation  which  is  the  subject  of  assign- 
ment. One  may  buy  an  Insolvent  claim 
aa  freely  as  a  solrent  one;  a  litigated 
claim  as  freely  as  an  unlitlgated  one. 
Why  not?  There  Is  a  plain  distinction 
between  purchasing  a  mere  law-suit,  and 
purchasing  a  Judgment,  execution,  prom- 
issory note,  or  other  evidence  of  debt  to 
the  ownership  of  which  a  right  of  action 
may  be  incident.  Even  an  action  of 
tort  may  be  maintained  by  the  purchaser 
of  personal  property  not  in  the  posses- 
sion ol  the  seller  at  the  time  of  the  sale. 
Hall  V.  Robinson,  2  N.  T.  293;  Robinson 
V.  Weeka,  6  How.  Pr.  161.  See,  further, 
as  to  distinction  between  selling  property 
and  a  mere  right  of  action,  Hodgman  v. 
Railroad  Corp.,  7  How,  Pr,  492.  The  Code 
(action  2695)  allows  the  sale  of  real  prop- 
erty while  held  by  an  adverse  claimant, 
and  thus  changes  the  prior  law  as  to 
maintenance  In  that  class  of  cases.  As 
there  was  no  champerty  In  the  contract 
by  which  the  assignor  of  the  exerution, 
mortgage,  and  note  parted  with  title  to 
the  aasignee,  and  as  the  plea  allies  no 
champerty  in  that  contract,  but  only  in 
Ihe  collateral  contract  between  James  and 
Reed,  the  real  purchaHers  of  the  property 
assigned,  the  court  erred  in  not  striking 
the  plea,  and  In  overruling  the  plaintiff's 
demurrer  to  the  same. 

2.  Though  not  necessary  to  a  dralirion  of 
the  case,  we  will  add  that,  were  the  suit 
foun^led  on  the  contract  between  James 
and  Reed,  we  should  hesitate  to  hold  that 
even  that  contract  was  tainted  with 
champerty.  It  so  tainted,  it  could  not  be 
enforced.  Code,  5  2750.  But  It  seems  to  us 
that  two  persona  may  lawfully  agree  to 
purchase  Jointly  an  execution,  etc.,  against 
a  third  person,  upon  any  terms,  satisfac- 
tory to  themselves,  aa  to  which  of  them 
shall  pay  the  purchase  mon«y,  and  as  to 
bearing  the  burden  of  expoise  in  conduct- 
ing any  litigation  necessary  to  engage  in 
for  the  purpose  of  realizing  the  friiitH  of 
the  purchase.  Here,  Jnmps  advanced  all 
the  purchase  money,  but  that  did  not  ren- 
der htm  sole  owner  of  the  beneflclal  Inter- 
est In  the  parchaae.  Reed  was  to  be  a 
joint  and  equal  owner  with  him,  and. 
though  the  contract  between  them  may 
Itave  burdened  Read  with  the  whole  uf 
the  expense  incurred  or  to  be  incurred 
In  conducting  the  litigation,  such  burden 
was  but  a  method  elected  by  the  parties 
to  arrive  at  his  share  of  the  cost  of  thenet 
proceeds  of  the  execution,  etc.,  in  which 
they  were  to  have  ultimately  a  Joint  and 
eqoal  Interest.   In  what  respect  does  sneh 


a  transaction  differ  from  a  partnership  foi 
a  single  venture  In  which  one  of  the  par 
ties  contributes  capital  and  the  other  per- 
sonid  services?  Here,  James  waato  make, 
and  did  make,  the  purchase  from  Colbert, 
paying  bim  the  entire  consideration  there- 
for; but  in  so  doing  he  acted,  not  for  hlm- 
self  alone,  but  for  Reed  also,  and  as  soon 
aa  theassignment  by  Colbert  took  place  It 
passed  the  title  to  Mrs.  Reed,  qaite  as 
much  tor  the  benefit  of  Reed  as  for  that  of 
James.  The  expenditure  made  by  Reed, 
or  to  be  made  by  him,  thereafter,  woald 
inure  as  much  to  his  own  interest  as  to 
that  of  James ;  and  the  authorities  all 
agree  in  holding  that,  where  the  expenses 
of  a  suit  are  incurred  and  defrayed  by  rea- 
son of  an  Interest  In  the  ownership  of 
property  to  which  the  suit  is  Incident, 
there  Is  neither  maintenance  nor  cham- 
perty. 8  Amer.  &  Eng.  Cyclop.  Lrfiw,  76. 
In  any  and  every  view  that  we  can  take 
of  the  subject,  we  are  unable  to  discover 
any  legal  foundation  for  the  plf>aof  cham- 
perty in  the  present  case,  whether  tested 
by  the  allegations  of  the  plea  itself,  or  the 
evidence  adduced  to  support  the  aame. 
Judgment  reversed. 

Zellneb  v.  Moblbt  et  a/. 
iSupnme  Court  itf  Qeorgia.  Karidi  81, 1890.) 
Aotioir  XT  AssieKEx — WABSHomB  BaasiPT— 

USCBT. 

1.  Under  Code  Qa.  S  2244,  providing  that  all 
etaoset  in  action  may  be  assigned  so  as  to  veal  title 
in  the  aasignee,  the  aasignee  of  a  warehouM  re- 
oaipt  may  aue  the  warebousemao  for  oonveraioii, 
on  bis  refusal  to  deliver  tbe  goods  to  blm. 

2.  Tbe  war&bouseman  cannot  set  up  that  the 
assignment  of  a  warehouse  receipt  was  vo.d.  un- 
der Code  aa.  %  8U67/,  making  void  "all  titles  to 
prt^rty  made  aa  a  part  of  an  usurious  contract. " 
tbonsb  sueb  awignmeot  was  made  to  secure  a 
usurious  note,  aa  tbafc  defense  ts  open  only  to  the 
as^gnor  and  those  olaimiug  under  nioL 

Error  from  superior  court,  Monroe  coun- 
ty; BoYNTON,  Judge. 

O.  J.  Wrtffbt,  fur  plaintiff  In  error.  II. 
L.  Rerner  and  W.  D.  Stone,  fur  dtrfeiidaiitM 
in  error. 

SiUMONR,  J.   It  appears  from  the  ni-oni 

in  this  caae  that  WatMun  carried  two  hjii.-> 
of  cotton  to  the  wurehoUHCof  Molile.v,  ami 
stored  them  therein,  taking  tlif  iiH.ial 
warehouse  receipt  therefor  from  Moixcy 
Subsequently  Watsuu  borrowed  .m.^ 
Head,  giving  tain  note  therefor,  pa.vii hi  •  u.i 
demand,  with  interest  at  the  rate  of  l:; 
percent,  per  annum, and  asHlgnfi)  In  writ- 
ing the  warehouHe  receipt  to  Head  it*  n.-- 
curo  the  payment  of  enid  note,  lli-nil 
demanded  the  cotton  of  Molili>y.  aiiii  ti>' 
rpfuHed  to  deliver  it;  whereuix-n  llt-.-iil 
brought  Ills  suit  againnt  Mubley  himI  .\Iii\- 
nard,  alleging  ii  convcTHion  uf  the  cutttni 
by  them.  It  appearing  on  the  tr  »  ilmt 
the  note  given  by  Wataon  to  Henil  to  >•■- 
cure  which  the  cotton  rei'eii>t  was  us 
aljirned  to  Head  was  infected  with  iiKurv 
the  court,  upon  motion  of  defendDins 
counHel,  nonsuited  the  plaintiff.  u;>ihi  ih'' 
ground  that  the  title  to  the  receipt  wtxf 
void,  and  the  plaintiff  could  no  m-<*vf>r 
To  this  decision  the  plalntlH  excepts). 

We  think  the  court  committed  erntrin 
awarding  a  nonsuit  n^n  that  gmund 
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nnder  oar  Code,  (section  2214,)  when  Wat- 
son assigned  tbla  receipt  to  Head  the  as- 
Bignment  vested  tbe  title  in  Head,  and 
when  WatsoQ  delivered  the  receipt  to  Head 
he  thereby  delivered  posseeslon  of  the  cot- 
ton to  Head.  **A  warehouse  receipt  1b 
not.  in  a  technical  sense,  like  a  bill  ol 
exchange,  a  n^utiable  Instrument.  It 
menly  stands  In  the  place  of  tbe  property 
It  represents,  and  a  cfellvery  of  the  receipt 
has  tbe  same  effect  in  transferring  the 
title  to  tbe  property  as  the  delivery  of  tbe 
property."  Bank  v.  Walbi-lUge,  19  Ohio 
St.  419.  When  by  a  warehouse  receipt  It 
Is  agreed  to  deliver  tbe  property  to  any 
one  to  whom  the  receipt  may  be  Indorsed, 
(as  to  one  or  his  order,)  symboUcal  deliv- 
ery of  the  property  may  be  effected  by  a 
transfer  of  the  receipt,  and  the  warehouse- 
man In  such  case  becomes  the  bailee  to 
such  transferee.  Gill  v.  Frank.  12  Or.  5U7. 
8  Pac  Hep.  764 ;  Hale  v.  Dock  Co.,  29  Wis. 
4S2;  Allen  v.  Maury,  66  Ala.  10:  Gibson  v. 
Stevens,  8  How.  S84;  Newm.  Sales,  $  216. 
Head,  then,  b^ng  tbe  owner  of  the  receipt 
issued  by  Mobley,  and  being  in  possession 
of  the  cotton,  Mobley  became  his  bailee, 
and  it  was  his  dnty  to  deliver  the  cotton 
to  Head  upon  demand,  unless  he  could 
show  some  l^al  reason  for  his  refusal, 
of  which  we  will  speak  presently.  A  person 
having  bad  possession  of  personal  prap- 
erty  ham  the  rtght  to  recover  it  in  an  a/> 
tion  on  his  poBsessloQ.  unless  tbe  defend- 
ant can  show  a  better  title.  Head,  being 
In  possession  of  tbe  property,  as  we  have 
already  shown,  had  a  right  to  recover  It 
from  Mobley,  unless  Mobley  had  shown  a 
better  title  In  himself;  but  Mobley  did  not 
show  any  title  In  himself,  nor  undertake 
to  do  so,  and  therefore  Head  should  have 
been  allowed  to  neovw  the  property  or 
its  value,  and  awarding  a  nonsuit  was 
oTor. 

Mobley  Insists,  however,  that  Head's 
title  to  the  cotton,  belug  Infected  with 
usury,  was  void,  under  onr  Code.  §  2057/*, 
which  declam  that  "all  titles  to  property 
made  as  a  part  of  a  usurious  contract  or 
to  evade  the  lawsagalnstusury,  are  void. " 
Thte  would  be  tnie  as  betwetm  Head  and 
Watson,  or  any  other  persons  In  privity 
with  Watbon.  Thin  statute  was  enacted 
as  a  penalty  against  the  usurer,  and 
(or  tbe  protection  of  the  borrower  or  his 
privies  In  blood  or  estate;  and  all  titles 
Infected  with  usury  are,  as  between  the 
usorer  and  the  borrower  or  his  privies, 
void;  and  as  between  these  persons  no 
court  will  give  them  valldit}'.  We  caouot 
see,  however,  what  right  third  persons 
who  have  no  Interest  In  the  matter  have 
to  invoke  this  statute  as  against  the  usur- 
er. It  is  a  well-settled  principle  that  th& 
plea  of  usury  is  a  personal  one.  and  tbat 
BO  one  can  pl*>ad  it  but  the  borrower  or 
bis  privies.  Mr.  Tyler,  In  his  work  on 
Usury,  (page  4U3,)  says:  "As  a  general 
proposition ,  it  maybe  affirmed  that  no 
osnrlous  transaction  will  be  upheld  by 
tbe  court,  and  that  iu  no  Instam-e  chu  the 
bolder  of  a  UHorloua  security  succeed  iu  a 
direct  attempt  to  enforce  it.  But  this  is 
not  the  universal  rule,  and  cannot  be  said 
to  be  correct  nnder  all  clrcumHtances  and 
between  all  parties.  The  doctrine  Is  well 
•ettled  that  tbe  defense  of  usury  can  only 


be  taken  by  the  party  to  the  usurious 
agreement,  or  persons  representing  him  as 
privies  in  blood  or  estate.  A  strHUifer 
cannot  set  up  usury  as  a  defense  to  an  ac- 
tion. *  •  *  It  Is  in  all  these  caBes  the 
party  who  owes  the  debt,  and  whodevotes 
bis  property  to  pay  it,  tbatcan  alone  setup 
the  defense  of  usury.  If  for  any  reason — 
bis  desire  to  avoid  litigation,  his  pilde  of 
character.or  his  conscientious  senseuf  jus- 
tice—he may  be  Induced  to  waive  his  lesal 
rights  and  to  satisfy  a  demand,  he  is  at 
liberty  to  do  so,  although  It  may  be  ob- 
noxious to  the  derense  of  usury.  And 
whenever  he  sees  fit  not  to  set  up  the  de- 
fense of  usury  against  such  a  demand,  and 
makes  provisions  for  Its  payment,  no 
stranger,  though  he  be  agent  or  trustee, 
who  by  express  or  implied  agreement  has 
assumed  the  agency  of  making  tliia  pay- 
ment on  behalf  of  the  debtor  who  fur- 
nishes the  funds  for  that  purpose,  can  put 
the  funds  In  his  pocket,  and  set  the  bolder 
of  the  demand  at  defiance.  These  princi- 
ples are  well  settled  by  a  lai^  number  of 
authorities,  a  few  of  which  only  need  be 
examined. "  See,  also,  Jones,  Mortg.  fi  644. 
A  title  may  be  absolutely  void  between 
certain  persona,  and  not  void  aa  between 
others.  A  fraudulent  sale  is  void  as  to 
creditors;  it  would  only  be  voidable  as  be- 
tween buyer  and  seller.  "So  It  may  be 
said  that  in  many  esses  where  a  transac- 
tion is  declared  void  in  terms  by  a  rule  of 
the  common  law,  or  even  expressly  by 
statute,  wbere  the  obvious  intent  of  the 
rule  or  statute  la  to  secure  and  protect  the 
rights  of  others,  the  construction  of  law  is 
that  it  is  voidable  so  far  chat  it  shall  not 
operate  to  defeat  or  impair  those  rights. 
A  deed  of  this  character  Is  not  a  dead  let- 
ter, but  can  be  avoided  by  tbe  Injured  per- 
son only,  and  at  such  time  and  In  such 
manner  as  may  be  necessary  to  preserve 
and  secure  thuse rights.  Inotherrespects, 
as  we  have  seen.  It  baa  Its  natural  effects." 
Walt,  Fraud.  Conv.  S  445  et  seq.  So  while 
this  title  of  Head  was  void  on  account  of 
usury,  as  between  him  and  Wataon  and 
Watson's  privies,  it  was  not  void  as  be- 
tween Head  and  a  third  party  not  inter- 
ested in  the  matter.  A  third  party  who 
baa  no  Interest  In  the  title,  as  we  have 
seen,  will  not  beallowed  to  make  theques- 
tion.  Watson  and  his  privies  alone  can 
make  the  question  tbat  the  title  Is  void 
on  account  of  uaury.  The  record  not  dis- 
cioalng  tbat  Mobley  claimed  under  Wat- 
aon, or  that  he  bad  any  interest  in  the 
cotton  derived  from  Wataon,  we  hold  tbat 
he  had  no  right  to  make  the  queatlon  aa 
to  Head's  title  being  void,  and  tliat  tlte 
nonsuit  awarded  on  this  ground  wan  er- 
ror. Of  course, if  upon  the  npxttrlal  Mob- 
ley ehowa  that  he  claimed  the  cotton  un- 
der Watson,  or  that  he  bad  an  IntereKt  in 
the  cotton  derived  from  Watson,  he  would 
be  allowed  to  make  tbe  question  so  far 
as  it  would  be  neceeaary  to  protect  that 
intpreat ;  and  if  Mol)ley  shows  this,  and 
Maynard  shows  thatht;  bought  from  MoI>- 
ley,  he  would  have  the  same  rights  that 
Mobley  has.  This  case differa from  Jaques 
V.  Wtewart,  til  Ga.  CI,  6  S.  E.  Rep.  H16.  In 
that  case  Stewart  and  Jaques  both 
claimed  title  under  Gordon.  This  fact 
does  not  appear  in  tbe  reporVas  it  should 
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hare  done,  bat  It  is  in  the  record  of  that 
caae,  and  the  declaion  was  predicated  ap> 
cm  It.  Judgment  reverBed. 


BicHMOND  City  Ry.  Co.  Scott. 
(Supreme  Court     Aj^aU  of  VifTQimAa.  May 

AooiDinT  TO  FiasBKQBS— AuoHTiHa  noK  Cab. 

1.  Id  »q  aoUoa  eninat  a  itreet  fHym  com- 
pany for  penonal  injuriw  suBtalned  by  plBlntlff 
In  stepptag  off  defendsnt's  oar,  on  which  be  was 
a  paa»eiiger,  aad  falling  into  a  ditch  made  by  the 
dty,  and  along  which  the  car  was  stopped  for 
plaintiff  to  alight,  a  demurrer  to  the  deowratlon. 
on  the  gronnd  tbat  it  does  notshow  that  the  condi- 
Uon  of  the  place  was  such  by  reason  of  the  absence 
of  proper  safeguards,  is  properly  overruled,  sinoe 
the  cause  of  aotloo  arises  out  of  the  duty  of  every 
carrier  of  passengers  not  to  expose  Its  passeooers 
to  any  daneer  in  alighting,  and  not  from  anch  fall- 
are  to  provide  safeguards. 

ft.  When  a  street  railway  company  stops  Its 
oar  over  an  ncoavation  made  by  the  city,  to  allow 
passengers  to  alight,  and  neither  warns  them  of 
the  danger  nor  assists  them  to  alight,  it  is  liable 
for  Injuries  sustained  byapassengerwho  steps  off 
tbe  car  into  the  excavation. 

Error  to  circuit  court  of  the  dty  of  Rich- 
mond. 

Wjrndham  B,  Meredttb,  tor  plaintiff  In  er- 
ror. W.  W,  A  B,  T.  Orumpt  for  defendant 
In  error, 

HiNTON^J.  This  Is  an  action  on  the  caM 
to  recover  damages  tor  injuries  suntalned 
by  a  passenger  from  falling  into  an  exca- 
vation while  in  the  act  of  debarking  from 
a  street-car.  The  defendant  company 
owned  and  oiwated  a  street  or  horse  rail- 
way in  several  of  the  streets  of  the  dty  of 
Richmond.  One  of  ita  main  lines  ran  on 
Main  street,  which  is  one  of  the  prlndpal 
thoroughfares  In  the  city ;  and,  In  order  to 
connect  this  line  with  Hollywood  ceme- 
tery, which  Is  situated  south  of  Main 
street,  a  branch  line  was  run  from  that 
street  to  Hollywood,  along  Laurel  street, 
the  street  leading  from  Main  street  to  the 
latter  place.  At  the  Intervectlon  of  these 
two  lines  at  the  comer  of  Main  and  Laurel 
streets,  the  company  transferred  Its  paa* 
sengera  reaching  that  pulnt  on  Its  Laurel- 
Street  branch,  without  additional  fare,  to 
Its  Matn-Street  cars  running  up  Main 
street,  or  to  Its  cars,  which,  running  down 
Main  street,  turned  off  at  this  corner  Into 
Laurel  street  north  of  Main,  and  ran  to 
and  down  Broad  street.  At  the  aonth- 
west  comer  of  these  streets.  Main  and 
Laurel,  there  was  an  employe  of  the  com- 

Sany  stationed,  to  see  that  the  passengers 
eslrlng  to  continue  their  Journey  on  the 
Broad  or  Main  street  lines  were  properly 
transferred.  At  this  polntthe  track  of  the 
Laurel-Streetline  ran  outintoMaln  street. 
Here  the  cars  coming  from  Hollywood 
were  stopped,  the  horse  was  attached  to 
the  other  end,  and  the  ears  were  ttara 
started  back  on  their  return  trip.  On  the 
evening  of  the  injury,  namely,  on  the  SOtb 
September.  18S8,  a  ditch  or  trench  existed 
in  Main  street,  running  along  the  western 
side  of  the  Lnurel-Street  track  a  few  inches 
from  the  rail,  about  12  or  14  feet  in  length, 
16  feet  deep,  and  about  S  feet  in  width. 
This  ditch  or  excavation  bad  been  made 
by  the  dly  authorities  for  the  purpose  of 


laying  a  sewer.  Its  existence,  however, 
was  known  both  to  the  transfer  man  of 
the  company  and  to  the  driver  of  the 
Laurel-Street  car,  who  stopped  every  3V 
or  SO  minutes,  near  enough  to  it  to  see  It 
and  notice  its  location.  Just  after  dark, 
the  plaintiff,  Mr.  Scott,  a  gratleman  68 
years  ot  age,  who  was  on  his  way  to  the 
comer  of  Fonrth  and  Broad  streets,  took 
passage  on  the  Laurel-Street  car,  coming 
towards  Main  street,  about  three  squares 
south  of  Main  street  He  paid  his  fare, 
and  Informed  the  driver  that  he  was  going 
to  transter  to  a  Broad-Street  car.  There 
was  only  one  other  passenger  on  the  car. 
When  the  car  reacheid  its  regular  stopping 
place,  the  comer  of  Main  and  Laarel 
streets,  the  driver  stoppad  It  alongside  the 
excavation,  with  the  step  ot  the  car  pro- 
jecting slightly  over  theedgeof  theexcava- 
tlon.  The  transfer  man  came  Into  the  car 
]ust  at  this  Juncture,  and  was  told  by  the 
driver  that  therewere  two  transfers.  The 
other  passenger  now  arose,  and  bdng 
nearer  the  door  went  out  first,  and  alisfat- 
ed  on  the  east  side  ot  the  car.  The  trans- 
fer man  next  went  out  on  the  platform, 
and,  by  swinging  himself  around  t^e  back 
of  the  platform  to  the  solid  ground  In  rear 
ot  the  car,  as  It  was  afterwards  ascer- 
tained, succeeded  In  alighting  on  the  west 
side  ot  the  car:  and  then  the  plaintiff,  fol- 
lowing the  direction  taken  by  the  transfer 
agent,  but  bdng  Ignorant  of  the  excava- 
tion, and  of  the  means  adopted  by  the 
agent  to  avoid  it,  went  out  on  the  west 
side  of  the  platform  ot  the  car,  and,  in 
endeavoring  to  step  from  and  off  the  car. 
was  precipitated  to  the  bottom  of  the  ex- 
cavation, and  was  thereby  seriously  and 
perhaps  permanently  Injured.  The  Jury, 
evidently  regarding  the  foregoing  as  the 
facts  established  by  the  evidence  in  the 
case,  returned  a  verdict  for  $3.f)00.  In  favor 
of  the  plaintiff,  upon  which  Jadgment  was 
entered  by  the  circuit  court. 

The  company  now  inslsta  that  tlie  drenlt 
court  erred  In  the  followli^  particulars, 
vis.:  (1)  In  overmllng  its  demnrrer  to 
the  declaration  of  the  plalntltf ;  (3)  in  giv- 
ing certain  Instructions,  and  in  refusing 
certain  others;  and  (8)  in  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial. 

In  the  court  below  tbe  defendant  as- 
signed no  reason  for  the  demurrer;  but  In 
this  court  it  is  argued,  and  with  apparent 
earnestness,  that  the  declaration  ia  insuf- 
flclent  in  not  showing,  by  propw  avar^ 
ment,  that  the  condition  of  tbeplace  where 
the  car  stopped  "  was  such,  by  reason  of 
the  absence  of  proper  safeguards  or  warn- 
ings, as  to  have  made  such  stopping  negli- 
gence, **  etc.  In  other  words,  the  defend- 
ant, overlooking  the  marked  distinction 
between  the  two  classes  of  cases,  seeks  to 
apply  to  a  case  growing  out  of  tbe  rela- 
tion ot  carrier  and  passenger  a  role  In  re- 
gard to  declarations  In  cases  agalnet  mu- 
nicipal corporations,  where  thegravaivu 
ol  the  action  Is  the  maintenance  of  a  "pnb- 
llc  nuisance.**  But,  as  I  have  Intimated, 
this  rule  can  have  no  application  to  the 
present  case.  Here  the  action  against  the 
defendant  is  not  founded  upon  negligence 
in  allowing  tbe  excavation  to  remain 
without  proper  sal^aards  or llghlB,  bnt 
It  arlseri  out  of  the  duty  which  every  c«r- 
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rier  o{  paesengera  Ut  under  not  to  expone 
hie  passengers  to  any  danger  In  allxhting 
which  can  be  avoided  by  the  exercise  of 
extreme  care  and  caution.  In  this  case, 
the  declaration,  after  Betting  oat  that  the 
plaintiff,  at  the  special  Instance  and  re- 
qaest  of  the  defendant,  became  a  passen- 
ger on  one  of  the  defendant's  atreetcara, 
proceeds :  **  And  tberenpon  It  became  and 
was  tbe  duty  of  the  said  defendant  to  use 
doe  and  pru[>er  care  that  the  said  plain- 
tiff should  be  carried  In  eaid  railway,  and 
safely  landed  and  allowed  safely  to  aJlght 
at  the  intersection  of  Laurel  and  Main 
streets;  yet  thesaid  defendant, not rcgard- 
Infc  Its  dntyln  that  behalf,  did  not  use  due 
and  proper  care  for  tbe  safe  carriage  and 
landii»  and  alighting  of  the  said  plaintiff, 
but  wholly  neglected  so  to  do,  and,  with 
gross  negligence  and  utter  recklesoness  of 
its  duty  to  said  plaintiff,  knowingly  and 
npgligently,  to-wit,  on  the  day  tind  year 
aforesaid,  stopped  the  said  coach  or  car, 
wher^  thesaid  plaintlllwas  apaasenger, 
CD  arriving  at  thesaid  regalar  and  usnal 
stopping  place,  at  or  near  the  'said  Inter* 
section  of  Lanrel  and  Main  streets,  along- 
side of  a  trench  or  excavation  In  aald  Lanrel 
street  about,  to-wlt,  twelve  feet  in  length 
and  fifteen  feet  deep,  the  said  defendant 
well  knowing  the  trench  or  excavation  to 
be  at  that  point,  so  that  the  step  of  the 
said  car  was  directly  over  the  said  trench 
or  excavation ;  and  the  sidd  plaintiff,  be- 
Inf;  l^orant  of  the  existence  of  said  trench 
or  excavation,  in  endeavoring  to  step 
from  and  off  the  said  car,  ^xerclslDg  due 
care  and  caution,  stepped  and  fell,  with- 
out fault  on  hla  part,  directly  in  said  trench 
or  excavation,  and  was  precipitated  to 
the  bottom  thereof,"  etc.  This  was  all 
that  was  neceesary  in  tbe  declaration.  It 
sets  out  the  relation  of  passenger  and  "car^ 
rler  between  the  plaintiff  and  tbe  defend- 
ant, the  circumstances  out  of  which  the  par- 
tlcular  duty  owing  to  the  plaintiff  arose, 
and  the  breach  of  that  duty.  The  demur- 
rer was  therefore  properly  overruled. 

As  to  the  second  aestgnment  of  error, 
namely,  that  tbe  court  erred  in  the  matter 
of  Instmctions,  we  think  but  little  need  be 
said.  Eight  Instructions  were  asked  for 
by  the  defendant,  and  of  these,  one,  the 
seventh,  was  given,  while  the  rest  were 
refused,  for  the  reason,  doubtless,  that 
the  lower  court  thought,  aa  we  think, 
that  none  ut  them  were  relevant  to  any 
evidence  in  the  case,  and  were  therefore 
calculated  to  confnseand  mislead  thejury. 
As  to  the  three  Instructions  given  by  the 
court,  there  Is  nothing  In  either  of  them 
that  could  by  possibility  prejudice  thecase 
of  the  defendant;  for  the  two  last  sub- 
mit the  question  of  contributory  negli- 
jfence,  of  which  I  have  been  unable  to  find 
the  slightest  evidence  In  the  record,  to  the 
Jury,  while  the  first  Instruction  directs  the 
jury  to  And  for  the  defendant,  unless  they 
believe  from  the  evidence  that  the  injury 
to  tbe  plaintiff  was  occasioned  solely  by 
the  n^Ilgence  of  the  defendant. 

in-'ecomenow  to  the  last  question  In  the 
case,  which  Is  whether  the  court  erred  In 
refusing  to  award  anew  trial;  and  upon 
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this  point  there  will  be  found  no  room  for 
doubt,  If  we  recur  to  a  few  familiar  prin- 
ciples of  law  relating  to  the  liability  of 
carriers  of  passengers.  "Passenger  car- 
riers bind  theniselves,"  says  tbe  learned 
author,  "to  carry  safely  those  whom  they 
take  Into  their  coaches,  as  far  as  human 
care  and  foresight  will  go ;  that  is,  to  the 
utmost  care  and  diligence  of  very  cautions 
persons.**  Thomp.Car.  p.  443,  §  3.  Farisb 
V.  Relgle,  11  Qrat.  697 ;  Railroad  (k>.  v.  Coop- 
er's Adm  'r,  9  .S.  B.  Rep.  S21.  And  in  Railroad 
Co.  V.  Prlnnell,  3  S.  E.  Rep.  95,  this  court 
said:  "'The  Implied  contract  to  carry 
safely  includes  the  duty  of  giving  the  pas- 
sengers reasonable  opportunity  to  alight 
In  safety  from  the  train,  and  a  violation 
of  this  part  <A  the  company's  duty  Is  cul- 
pable ne«(llgence,  for  which  an  action  will 
lie. "  In  Whart.  Neg.  g  649,  it  is  laid  down 
that  **  when  a  danger  approaches,  It  is  the 
duty  of  tbe  officers  o!  the  road  to  notify 
the  passengers,  so  that  they  can  take  at^M 
to  avoid  It;  and  failure  to  givesneh  notice 
is  negligence.  So,  also.  If  there  is  a  dan- 
gerous place  at  the  landing,  it  Is  the  duty 
of  the  conductor  to  warn  those  about 
stepping  out. "  And  he  adds :  **  He  must 
give  notice  to  all,  if  any  danger  in  alight- 
ing is  probable."  In  Cartwright  v.  Rail- 
way C!o.,  62  Mich.  606,  18  N.  W.  Rep.  380. 
CooLBT,  C.  J.,  says:  "if  a  car  In  which 
there  were  pasaengeni  was  not  standing 
where  it  would  be  safe  for  them  to  alight 
without  assistance,  it  was  the  daty  of  the 
company  to  provide  assistance,  or  give 
warning,  or  to  move  the  car  to  a  more 
suitable  place."  See,  also,  Railroad  Co.  v. 
Whitfield.  44  Miss.  466;  Railroad  Co.  v. 
Buck,  96  Ind.  846;  McGee  v.  Railroad  Co., 
92  Mo.  208,  4S.  W.  Rep.  789;  Maverick  v. 
Railway  Co.,  86  N.  Y.  S78.  These  author^ 
lldes  show  the  extent  to  which  tbe  liability 
of  carriers  of  passengers  goes  In  cases  like 
the  present,  and  by  this  liability  street  or 
horse  railways,  as  well  as  other  classes 
of  carriers  of  passengers,  are  bound.  Rail- 
road Co.  V.  Twlname,  111  Ind.  690.  13  N.  E. 
Rep.  65;  Smith  v.  Railway  Co.,  32  Minn.  1, 
18N.W.Rep.827;  Railway  Co.  V.  Hlggs,  38 
Kan.  376, 16  Pac.  Rep.  667;  Railway  Co.  v. 
FIndley, 760a. 311;  Barrett  V.  RailroadCo., 
45  N.  Y.  628;  Hill  v.  Railroad  Co.,  109  N.  Y. 
289,  16  N.  E.  Rep.  61. 

Now,  applying  these  principles  to  what 
we  regard  as  the  uncontroverted  evidence 
In  the  case,  which  has  been  set  ont  in  this 
opinion,  we  can  perceive  no  ground  upon 
whlfh  to  qaestiun  the  correctness  of  the 
verdict  orjudgment.  It  was  plainly  with- 
in the  power,  as  It  was  within  tbe  duty, 
of  the  defendant  to  have  pursued  one  of 
these  courses,  as  either  of  which  would 
have  prevented  the  accident.  It  might 
have  stopped  at  some  safe  spot  short  or 
beyond  the  excavation,  or  have  directed 
Mr.  Scott  toalight  ontheeastemBldeof  the 
car,  or,  II  It  chose  to  permit  bim  to  debark 
from  the  western  side  of  the  platform  of 
its  car,  It  should  have  warned  htm  of  the 
excavation  and  have  assisted  him  over  it. 
It  chose  to  do  neither,  and  must  pay  the 
penalty.  The  Judgment  of  the  circuit 
court  is  right,  and  must  be  affirmed. 
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Qabrbtt  v.  HcTCHffiON,  Shorin. 

(Supreme  Cowt  iff  Appeals  of  Virgimta.  May 

1, 1H90.) 

Shirifts— WnosoroL  Lett— Btidenob. 
Is  trespass  od  the  case  agtdnat  a  sheriff  for 
the  unlawful  leyy  and  seizure  of  plaintiff's  goods, 
UDCter  the  alleged  authority  of  an  execution  against 
a  stranger,  pl^ntiff  need  not  offer  in  evidence  the 
execution  under  which  the  levy  was  made;  that 
the  levy  was  made  under  a  proper  esecution  is  mat- 
tar  of  defeDBe, 

Polltinl  A  SandB,  tor  appellant.  Soger 
Ores^orjr,  for  appellee. 

Lacy,  J.  This  laa  wrltoterrorto  ajadg- 
mentol  the  circuit  court  of  King  WUUam 
county*  rendered  on  the  3d  day  of  May, 
18H9.  The  case  la  aB  follows:  The  action 
was  trespass  on  thu  case  against  the  sher* 
Iff  of  King  William  county,  because  of  an 
alleged  wrongful  levy  und  selsure  of  the 
goods  of  the  plaintiff  by  the  Bald  sheriff's 
deputy  under  the  alleged  authority  of  an 
execution  against  a  stranger.  The  defend- 
ant pleaded  "  not  guilty, "  and  upon  issues 
Joined  thereon  the  trial  proceeded.  The 
evidence  offered  by  the  plaintiff  was  ex- 
cluded by  the  court,  and  Judgment  was 
rendered  In  favor  of  the  defendant,  wben 
the  plaintiff,  who  had  duly  excepted  to  the 
rulings  of  the  circuit  court,  applied  for  and 
obtained  a  writ  of  error  to  this  court. 

The  flrstasslgnmentof  errorls  thatafter 
the  plaintiff,  to  maintain  the  action  on  bis 
part,  had  proved  Uiat  the  d^endant  is  the 
dnly  dected  and  qualified  sheriff  of  King 
William  county,  and  that  J.  W.  WlUroy 
Is  bis  duly-appointed  and  qualified  depu- 
ty, offered  to  prove  that  the  said  deputy 
came  to  his  bouse  In  said  county,  and 
Informed  bim  that  he  held  in  bis  hands  an 
execution  against  George  B.  Terry,  when, 
upon  the  motion  of  the  defendant,  the 
eonrt  excluded  all  evidence  of  the  alleged 
Tinlawfal  and  wrongful  levy  by  the  said 
depnty-sheritf,  upon  the  property  of  the 
plaintiff,  Garrett,  of  an  executiou  against 
the  said  Geoi^  B.  Terry,  until  the  execu- 
tion was  introduced  in  evidence,  and  the 
plaintiff  excepted.  This  was  plainly  er- 
roneous. Tbeexeeutlon,realorlmaglnary, 
was  no  part  of  the  plaintiff's  case.  It 
was  for  the  defendant,  It  any  he  had,  to 
offer  evldoiee  tending  to  show  that  the 
levy  in  question  was  lawfully  made  In 
pursuance  to  a  legally  issuecl  execution, Is- 
suing from  the  proper  office,  etc.,  to  Justi- 
fy and  maintain  his  defense.  Theplalntiff, 
bowerer,  procured  and  offered  In  evidence 
a  paper  purporting  to  be  theezecntlon  in 
question,  whereupon  the  defendant  object- 
ed to  the  Introduction  of  said  paper,  and 
the  plaintiff  withdrew  it,  and  again  at- 
tempted to  prove  the  wrongful  levy  and 
the  wrongful  Intention  of  said  deputy, 
who  acted  with  knowledge  of  the  real  facts, 
and  who,  being  Informed  concerning  them, 
announced  hispnrpose  of  maklngthe  levy, 
whatever  the  facts  might  be,  or  words  to 
that  effect,  and  did  seixe  the  property  of 
the  plaintiff,  and  deprive  htm  of  It,  under 
the  pretended  authority  of  an  execution 
against  a  stranger,  when,  upon  the  mo> 
tion  of  the  defendant,  the  court  excluded 
from  the  Jury  all  this  evidence,  and  a  ver- 
dict was  rendered  fur  the  defendant.  The 
rulings  complained  of  are  plainly  errone- 


ous. When  the  plalntttf  had  proved  tbal 
the  d^ndant  waa  the  sheriff,  and  the  said 

Wlllroy,  the  party  making  the  alleged 
levy,  was  his  deputy,  and  that  his  prop- 
erty bad  been  levied  on  without  lawful  au- 
thority, and  tbat  he  bad  been  damaged, 
his  case  was  complete.  Whether  he  can 
do  this  In  this  case  or  not,  we  cannot 
know  until  his  evidence  has  been  beard. 
It  was  no  part  of  his  duty  to  show  any 
execution,  to  the  sheriff  directed,  so  com- 
manding him.  or  otherwise.  If  a  l^ally 
iBBued  execution,  duly  in  the  hands  of  tlie 
sheriff  or  his  deputy,  existed,  It  waa  a 
matter  of  defense  for  them.  There  waB, 
moreover,  no  execution  against  theplaln- 
tiff, and-sncb  an  execution  la  not  alleged. 
The  execution  offered  undercompulslonby 
tbeplalntlff.and  objected  to  by  the  defend- 
ant, was  a  supposed  execution  against 
another  person,  to-wlt,  one  Geonce  B.  Ter- 
ry and.  moreover,  appears  to  be  an  execu- 
tion issued  by  the  clerk  of  King  William 
county  court,  upon  a  Judgment  of  the  cir- 
cuit court  of  Richmond  city.   There  Is  no 

Erinclple(l)  upon  which  the  plaintiff  can 
e  required  to  make  out  the  defense.  If  any 
there  be;  and  (2  )  upon  which  the  plaintiff 
can  be  required  to  offer  in  evidence  an  exe- 
cution which  Is  no  part  of  his  case,  and 
which  be  holds  to  be  unrelated  to  bis  case 
in  any  way  whatever.  Nob  cnnatAt  the 
wrongful  acts  have  all  been  performed,  jis 
alleged ,  under  pretense  of  lawful  authority, 
andnoezecutdon  of  any  sort  had  ever  been 
issued.  In  such  case  the  levy  and  selsure. 
and  all  other  acts  under  the  pretended 
authority,  would  have  been  wrongful,  be- 
cause without  lawful  authority;  and,  it 
tbo  plaintiff  had  been  damaged,  yet  lie 
could  not  have  been  allowed  to  prove  any 
of  this  until  he  performed  anlmpusslblllty, 
to-wlt,  offered  in evidencesomethlng  which 
never  had  any  existence  at  all.  See  Mos- 
by'a  Adm'r  v.  Mosby*s  Adm'r,  9  Grat.  5H4; 
Knowlton  v.  Bartlett,  1  Pick.  271;  White 
v.  Johnson,  1  Wash.  (Va.)  158;  James  v. 
McCuhbln,  2  Call,  273;  Moore's  Adm'r  v. 
Dawney.  3  Hen.  &  M.  127;  Saogster  v. 
Com.,  17  Grat.  124. 

We  are  of  opinion  that  the  rulings  of  the 
clrenlt  court  of  King  William,  complained 
of  and  appealed  from  here,  are  plainly  er- 
roneous; and  the  said  Judgment  mast  be 
reversed  and  annulled,  the  verdict  set 
aside,  and  the  case  remanded  to  the  circuit 
court  of  King  William  for  a  new  trial  to 
be  had  therein  In  accordance  with  thefore- 
golng  opinion  of  this  court.  Judgment 
reversed. 


Davxb  0t  ah  V.  Btrangb'S  Ez'r. 
{SvBpreme  Cowrt  "^^^^^  ^  VirginkL  April 

SsTTiKO  Aflms  Deed — TTin>CB  Irtlobhcx. 
A  father,  according  to  a  long-flxed  mod  oft- 
en-expressed intention  to  make  provision  for  ocnn- 
plalnaot,  who  was  his  natural  daughter,  and  to 
whom  he  was  deeply  attached,  conveyed  part  of 
his  land  to  her.  His  legitimate  daughter  and  her 
busbasd  afterwards  importuned  bim,  with  bitter 
threats,  to  have  the  land  ceconveyed  to  him.  U« 
thereupon  went,  with  tiie  oouoeel  of  bis  8on4n4aw, 
to  where  complainant  was  visiting,  and,  in  the  ab- 
sence of  any  one  to  represent  and  advise  her,  un- 
willingly persuaded  her  to  sign  a  deed  which  he  had 
taken  with  him,  already  prepared.  The.father  was 
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at  tbs  tims  old  and  feeble,  and  died  a  few  ietys  after- 
warda.  Belfl,  tbat  tbe  deed  was  obtained  thnn^h 
viMlue  InflaeDce,  and  should  be  set  aaide.*  LBfris, 
Fm  and  LjLOT,  J.,  dissenting. 

Appeal  from  circuit  coart  of  city  of  Lynch- 
bun. 

ICMpaMek  A  Blackfitrd,  for  appellantB. 
R.  G.  R.  Keaa,  for  ap^Uee. 

Fauntleboy,  J.  The  petition  of  Alice 
Davis  aad  Joseph  S.  Darts,  her  hus- 
band, represents  that  they  are  as^eved 
by  a  decree  of  the  circuit  coart  of  the  cilor 
of  Lynchbnrs,  entered  on  the  3d  day  of 
Janaary.  1889,  by  which  It  was  adjudged 
and  decreed  that  the  bill  ut  the  complain- 
ants be  dismissed,  and  that  the  complain- 
ant Alice  Lee  Davis,  formerly  Alice  Lee 
StranKe,pay  to  thedefendants  their  costs, 
etc  The  bill  was  filed  by  appellant  Alice 
Lee  Stranee  to  vacate  and  annal  and  to 
Bet  aside  a  deed  executed  by  her  Augrust  26, 
1887,  by  which  she  conveyed  to  Thomas  V. 
Strange  a  house  and  tot  in  the  city  of 
Lynchburg,  Va.,  of  the  value  of  $8,000  or 
$10,000,  without  consideration,  in  a  situa- 
tion of  sudden  surprise  and  emergency  of 
action,  without  the  presence  or  advice  of 
friend  or  counsel,  and  when  she  was  ren- 
dered wholly  unable  to  exercise  a  con- 
sen  tine  mind,  by  the  nndueinfluence  of  her 
father  and  of  hid  attorney  and  agent,  who 
pressed  her  with  Importunity  and  strong 
peraaaslons,  and  assurances  that  she 
would  be  otherwise  provided  forand  com- 
pensated ;  that  she  should  not  lose  any- 
thing by  it,  and  that  It  would  be  best  for 
her  to  make  the  property  bacic  to  Mr. 
Strange,  as  it  was  threatened  to  be 
burned,— under  the  compulelon  of  which 
she  hastily  and  Inconsiderately  executed 
the  deed,  to  which  she  had  been  already 
most  powerfully  moved  and  Induced  by 
tbe  distress  and  suffering,  expressed  and 
exiilblted  to  her,  of  her  aged  and  devoted 
father, oecaaloned  tohimbythereproachea 
and  importunate  remonstrances  and  In- 
terference  cd  hla  son-in-law  and  other 
daughter. 

The  (acts  of  this  case,  as  disclosed  In  the 
record,  show  the  environments  of  the  appel- 
lant, and  the  actual,  relative,  and  cnrrela- 
tlveclrcumstances  In  which  she  was  placed, 
and  under  which  she  was  Improperly  In- 
duced to  the  hasty*  Inconsiderate,  and  un- 
consclonable  transaction  which  she  prays 
to  be  r^leved  from  by  the  equitable  Jnris- 
dlctlon  of  this  court,  reviewing  the  denial 
of  her  prayer  and  the  dismiBsal  of  her  bill 
by  the  circuit  court.  Alice  Lee  Strange, 
who,  since  this  suit  was  instituted,  has 
Intermarried  with  Joseph  S.  Davis,  is  the 
natural  danghter  of  the  late  Thomas  V. 
Strange,  of  Lynchburg,  a  white  man,  by  a 
colored  woman  named  Belle,  fihe  was  re- 
ceived into  the  family  of  her  father  as  his 
child,  and  treated,  bnth  by  hlB  wife  and 
himself,  as  the  pett«d  daugbter  oi  the 

■As  to  when  eguitT  will  grant  resciBsion  of  con- 
teaetsand  set  aside  deeds  on  tbe  around  of  undue 
Inflnenoe  or  fraud,  see  June  v.  Willis,  80  Fed.  Rep. 
11,  and  note;  Cknighlin  v.  Riohmond,  (lowa,)4l  N. 
W.  Bep.  018,  and  note;  Kern  v.  Ifiddleton,  (Fa.)  10 
AtL  Rap.  640;  Welter  v.  Wellor.  (N.  YO  19  N.  E. 
Rep.  *Bt,  and  note;  Eellr  v.  Smitb.  (Wis.]  41  N. 
W.  Rep.  W,  and  note;  Moore  v.  Moore,  (CaL)  23 
Paa  Rep.  880;  Pitch  v.  Bslaer,  (Iowa,)  44  N.  W. 
Bep.n4. 


honsehold,  with  equal  rights  and  recognU 
tion  with  his  legitimate  child.  £  very  ad- 
vantage of  education  was  afforded  her; 
and,  when  old  enough  to  leave  the  pater- 
nal roof ,  she  was  sentto  a  boarding-school 
in  Washington  city,  where  she  remained 
until  she  graduated.  It  ia  the  fact— the 
9totDS— of  this  relation  of  parent  and  child, 
and  tbe  family  recognition  and  associatioa 
which  obtained  between  the  appellant  and 
her  father  and  his  household,  which  It  is 
important  to  state  and  remark,  however 
revolting  to  the  moral  sense,  and  offensive 
against  public  policy.  Therelatlunswhlch 
existed  between  her  and  her  father  and  his 
wife  and  tlie  whole  family  are  indicated  by 
a  number  of  letters  from  her  father  to  her, 
written  during  her  absence  in  Washing- 
ton, which  are  filed  as  exhibits  with  the 
bill.  They  show  the  deepest  parental  af- 
fection, and  the  most  anxious  and  tender 
solicitude  and  guardian  care  over  her  and 
for  her  as  his  favorite  child,  and  his  liberal 
intentions  towards  her  in  regard  to  hise^ 
tate,  and  that  he  freely  conferred  with  her 
in  regard  to  his  iatentaons.  Theynot  only 
show  her  environments  and  motives, 
which,  through  her  filial  feelings,  overmas- 
tered her  will  in  the  rash  and  immoderate 
act  into  which  she  was  precipitated,  and 
from  which  she  now  seeks  relief,  but  they 
reveal  the  hidden,  though  powerful,  influ- 
ences and  agencies  which  instigated  and 
controlled  a  transaction  In  which  her 
father  was  as  unwilling  and  as  much- 
wronged  avictim  as  was  tiie  daughter  her^ 
self. 

We  cannot  extend  these  letters,  in  this 
opinion,  as  they  appear  in  the  record.  In 
their  full  length  and  significance,  but  a  few 
extracts  from  some  of  them  wlU  Illustrate 
our  commentary. 

On  the  18th  of  November.  1878,  he  writes : 
"My  Dear  Alice:  Yours  to  mine  of  the 
11th  Inst,  was  read  to  me  last  night  by 
Minnie,  [his  wife,]  so  far  as  she  could  for 
sobbing;  for  she  can  never  read  your  let- 
ters without  crying.  Please  recollect  what 
I  have  before  said  to  you,— that  Is.  to  do 
well  for  yourself;  If  you  do  that,  all  will 
be  well  with  yon.  That  means  much 
more,  perhaps,  than  yiiu  are  aware.  It  is 
the  great  concern  of  men  advanced  in  life 
to  know  what  to  do  with  what  they  have 
accumulated  by  Industry  and  economy 
and  prudence;  men  of  my  own  stamp,  for 
Instance,  don't  leave  their  effects  to  fools 
and  spendthrifts.  ** 

On  the  12th  of  December,  1878,  he  writes: 
"Dear  Alice:  Tour  postal  card  to  Nan- 
nie, [hla  daughter,Mr8.Litchford,]tohand 
at  the  store,  [of  Strange  ft  Lltchford.] 
Ton  know  that  I  have  before  asked  you 
not  to  write  on  p.  c.  to  us.  It  is  a  fact, 
that  we  have  kept  secret  from  you,  that 
you  are  hated  by  one  In  the  family  with 
unequalled  hatred,  and  simply  because  Min- 
nie and  myself  love  and  provide  for  you, 
and  Bo  intend  to  do.  It  was  because  of 
that  that  Nannie  [Mrs.  Lltchford]  went 
to  the  Springe  last  summer,  at  a  cost  ut 
$150,  to  prevent  her  from  staying  in  the 
bouse  with  negroes.  When  you  visit 
Lynchbun;,  you  are  not  to  visit  them, 
tho' Nannie  and  the  children  will  visit  you. 
I  hope  and  pray  that  your  talents  will 
place  you  bead  and  Bhouldepa  ahea,d  ol 
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them;  whilst  I  wish  them  all  good  luck, 
—both  parties  are  of  my  family.  I  care 
for  all,  and  wish  to  place  all  beyond  the 

f towers  of  this  world ;  but  you  iu  partlcu- 
Eu*  I  wish  to  see  stand  prominent  in  the 
land,  because  of  your  worth.  We  don't 
bear  from  Belle  and  Charlie." 

On  the  Slst  of  July,  1879,  he  writes: 
"Dear  Loved  One:  Your  last  of  30tb  Inst, 
to  hand ;  all  three  of  your  letters  to  hand. 
Last  one  causes  uneasiness  for  fear  of  my 
letter  to  you  on  Monday,  2ijth,  draft  for 
925.00,  Is  lost  or  stolen.  «  *  *  Don't 
think  that  I  will  ever  forxet  you.  That 
would  be  Impossible  after  Minnie  and  uy- 
self  bavins  raised  you,  and  the  request 
that  1  would  never  forsake  you,  and  still 
more'  to  stand  by  and  see  you  complete 
your  studies.  Two  people  were  never 
more  devoted  tu  each  other  than  Minnie 
and  myself;  and  tor  her  sake,  If  no  more, 
yuu  will  not  be  forgotten  or  forsaken. 
Death  is  one  of  the  oucertaia  things  of  the 
world,  and  therefore  I  shcUI  leave  in  the 
hands  ol  J.  E.  Yoder  some  Important 
papers  for  you,  and  with  the  request,  In 
the  event  of  my  death,  that  you  be  at  once 
Informed  of  it,  that  the  proper  steps  may 
be  taken  to  secure  your  interest.  I  have 
much  to  say.   iioii  bless  you. " 

On  the  10th  of  October.  1879.  he  writes: 
'Dear  Child  Alice:  Some  several  years 
since  I  made  a  will,  which  was  then  my 
will;  but  since  the  death  ol  Minnie  [his 
wife]  It  is  right  to  make  another,  which 
was  done  yesterday*  and  Is  in  the  hands 
of  J.  E.  Yoder,  who  was  one  of  the  wit- 
nesses of  the  same,  as  was  also  Mr.  Work 
and  Mayor  Branch,  in  which  you  are 
largely  interested.  Should  I  drop  off,  you 
will  be  posted.  It  Is  entirely  secret,  and 
win  so  remain  until  my  death.  Say  noth- 
ing o(  It  to  any  one,  bat  I  have  made  ar-- 
rangement  for  Belle  to  have  $160  per  an- 
num, unless  she  marry;  in  that  event,  she 
has  nothing.  I  mention  thistoasBure  you 
that  you  will  never  be  forgutteu.  Not  a 
word  from  you  since  the  telegram.  How 
is  that?  God  bless  you,  Belle,  and  Charlie. 
It  you  write,  and  1  don't  get  them,  I  must 
get  a  box  to  myself.  **  Thus  showing  his 
apprehension  that  some  one  nnfriendly  to 
(meaning  his  son-in-law  and  partner) 
would  Intercept  their  correspondence.  If 
his  mall  contloned  to  come  with  the  gen- 
eral mall  of  Strange  &  Lltchford. 

On  the  2Sd  of  October,  187U.  he  writes: 
"Yours  of  theiath  and  20th to  hand.  Next 
Monday  1  will  send  yon  amount  promised. 
I  want  yon  to  keep  on  with  music  and 
drawing,  as  Minnie  requested.  Her  life 
was  tied  up  in  yours,  and  If  1  am  to  carry 
out  any  wish  ol  hers  on  earth  It  Is  to  com- 
plete your  education,  and  then  to  see  that 
you  aro  provided  for.  Will  send  the  drees 
as  soon  as  ready.  May  kind  words  be 
with  you.  and  Ood's  blessing  rest  upon 
you.  If  yon  will  start  on  teaching,  you 
will  find  that  you  will  rise  very  last,  if 
you  marry,  you  will  be  tied  down.  There 
Is  much  ahead  tor  you. " 

On  the  20tb  of  November,  1879, he  writes: 
**Dear  Child:  Tours  of  the  16th  at  hand 
to-day.  Am  always  glad  to  hear  from 
you.  Am  glad  your  music  scfaolars  are  on 
the  Increase.  It  afforded  me  happiness  to 
do  or  say  things  to  make  our  angel  Minnie 


happy,  and  she.  as  yon  know,  left  nothing 
undone  to  make  me  happy  or  comfortable, 
and  consequently  two  people  never  got  on 
better  than  we  did.  And  from  day  of  our 
marriage  to  her  sickness  our  attachment 
increased  for  each  other,  and  now  soon  be 
five  months  since  her  death,  and  yet  I 
can't  realize  the  tact  that  she  has  gone  to 
the  spirit  land.  And  if  I  was  theCbrlstlan 
that  she  was,  I  would  rejoice  for  the  time 
to  come  for  me  to  goto  meet  her.  Nannie 
is  all  to  me  that  she  can  be ;  nothing  left 
undone  that  can  be  done  tor  my  comfort; 
yet.  after  all,  if  I  could  be  with  you  and 
Belle,  it  seems  it  would  be  a  paradise  to  roe. 
I  advise  you  against  writing  to  Nannie, 
on  account  of  her  selflsh  husband,  and  his 
hatred  for  you,  not  fur  any  wrong  that 
you  have  done  him,  or  any  other  living 
soul,  but  because  you  were  loved  by  Min- 
nie and  myself.  I  expec  t  the  day  will  come 
when  you  will  soar  long  above  him,  and 
for  that  end  never  cease  to  strive.  I  en- 
close X.  WIU  send  the  other  towards  the 
end  of  the  month.  May  God's  blessing 
rest  upon  you,  dear  child,  and  the  other 
two. "  "  Lynchburg,  April  20th,  1884.  My 
Dear  Alice:  No  doubt  you  think  long  time 
my  delay  in  writing.  Writlnghasgot  tobe 
quite  irksome  to  me,  hence  one  causeof  de- 
lay; and  next  to  that  the  pressure  upon  me. 
As  to  my  taking  up  the  two  notes  before 
they  are  due,  I  do  notnowseehowtodolt, 
aswehaveJustgotthroughafZO.OOO.OOJob; 
namely,  the  mill.  I  will  take  them  up, 
however,  as  they  come  due.  Our  city  is 
making  rapid  strides  of  Improvement.  I 
expect  to  be  over  In  June.  AOectlonat^, 
T.  V.  Strange." 

These  extracts  show  that  appellant  was 
very  dear  to  her  father  and  his  wife;  and 
that  his  full  intent  was  not  only  to  edu- 
cate and  take  care  of  her  while  he  lived, 
but  to  make  ample  provision  fur  her  at 
his  death.  With  deep  parental  care  fur  his 
favorite  child,  and  with  solicitude  leat  she 
should,  by  some  accident,  not  be  provided 
for,  he  made  his  will  In  1879,  In  which  she 
was  provided  for,  and  which  he  gave  to 
Mr.  Yoder  for  safe-keeping.  He  apprised 
her  of  It,  and  that  she  was  largely  Inter- 
ested In  It.  In  theyear  1881  he  determined 
to  change  bis  scheme  of  providing  for  her 
by  will,  and  placed  his  bounty  to  her  In 
grants  by  deeds;  to  protect  her,  no  doubt 
as  far  as  possible,  from  the  contlngenclea 
of  bis  own  advancing  age,  and  the  mach- 
inations of  his  son-in-law,  whuse  selfish 
hate  he  so  dreaded,  and  against  whom  he, 
with  prophetic  wisdom,  intended  to  shield 
her. 

On  the  1st  of  August,  1881,  he  purchased 
and  conveyed  to  her  a  dwelling-house  in 
Washington  c[ty,coBtInsf3.500.  The  deed 
was  drawn  by  bis  counsel,  Mr.  W.  D, 
Branch,  and  declares  that  it  Is  made  "in 
consideration  of  the  obligations  growing 
out  of  the  peculiar  and  near  relations  ex- 
isting between  him  and  the  said  Alice  Lee 
Strange,  which  relations,  under  a  sense  of 
duty  not  only  to  her,  but  to  his  God,  he 
feels  bound  to  acknowledge,  and  takes 
pleasure  in  heeding;  and  also  In  conslder- 
atlun  otpersuualkindnesses  and  attention 
shown  and  services  rendered  him  by  the 
said  Alice  Lee  Strange,  as  well  as  In  con- 
sideration of  the  earnest  reftuest  made  of 
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bliD  bybisvUe  beffon  and  In  ber  last  in- 
neaa."  On  the  22d  of  December*  1881. be 
conveyed  to  tala  daugbter  Alice,  by  a  deed, 
tbe  property  Id  Lyncbburg,  now  In  ques* 
tlon,  merrlnff  a  Ufe-eatate  to  bimaelf. 
Tbe  constderation  for  tbln  grant  the  deed 
def;laree  to  be  "ralnable  eervtcea  rendered 
by  blm  by  said  Alice  Lee  Strange,  as  well 
as  In  consideration  of  tbe  anxions  and 
earnest  request  made  of  him  by  Ann  N. 
Stranse.  deceased,  his  late  wife.  In  ber  last 
illneea,  to  make  ample  proTlsion  for  tbe 
flopport,  comfort,  and  maintenance  uf  the 
said  Alice  LeeStrange,  which  request,  bay- 
ing promised  faithfully  to  comply  with,  be 
feels  in  bonor  boondto  obey,  and  lor  other 
constderatlotts  him  therennto  morlng." 
H  a ving  ncecnted  and  d^yered  this  deed ,  on 
the  next  day,  December  23, 1881,  be  made 
bis  will,  tbe  (me  which  went  to  probate, 
and  wblch  wns  written  by  bis  friend  and 
legal  adviser,  W.  D.  Branch.  By  this  wUl 
he  gave  all  hla  estate  to  his  daughter,  Nan- 
nie M.,  the  wife  of  L.  E.  Lltcbford.  for  life, 
with  remainder  over  tu  her  children.  Be- 
side what  he  gare  to  Mrs.  Litchford  by  his 
will,  be  had  already  made  large  advance- 
ments and  conveyances  of  valuable  realty 
to  her.  Thus  be  had  provided  for  both  bis 
daajcbters;  bad  satisfied  hla  conscience 
and  bis  own  demoted  attachment  to  bis 
child  Alice  by  making  good  bis  sacred 
promise  to  bis  dying  wife,  and,  as  be  vain- 
ly thought,  had  protected  bis  best-loved 
cbild  from  the  contingmcles  of  fortune, 
and  ttie  dreaded  avarice  and  bate  of  his 
eelfltih  son-in-law.  Alice,  having  entire 
confidence  in  ber  father,  did  notpntthe 
deed  lor  the  Lynchburg  projwrty  to  rec- 
ord, and  things  remained  nncbanged  until 
the  summer  of  1887,  when  some  liijudiulous 
friend  erroneonsly  advised  her  that  both 
tbe  deeds  to  her  were  void,  because  no 
money  consideration  was  named  in  them. 
fSbe  uierefore  brought  them  back  to  ber 
father,  who,  at  her  request,  reconveyed 
both  pieces  of  property — that  In  WaBhlng- 
ton  and  that  In  Lynchburg— to  ber,  by 
two  other  deeds,  bearing  date  August  IS, 
18S7,  wherein  he  repeats  tbe  considerations 
named  In  each  deed  for  which  they  were 
respeetlvdy  substituted,  and  adds  In  each 
the  words :  "  And  In  further  consideration 
of  five  dollars.  In  lawlul  money  ol  tbe 
Gnited  States,  to  blm  In  band  paid  by  tbe 
party  of  tbe  second  part. " 

His  willingness  to  execute,  so  as  to  quiet 
any  apprehensions  in  regard  to  the  valid- 
ity of  the  grant,  and  his  solemn  reaffirma- 
tion <4  bis  motdves  for  mf^lngtfae  convey- 
ances, attest  the  factthat  his  affection  and 
determinattun  to  provide  for  bis  "dear 
child"  were  as  warm  and  fixed  in  1887  as 
la  18S1.  Alice  placed  the  deed  to  the 
Lynchburg  property  ou  record  on  the  day 
It  was  executed,  and  this  became  the  Iliad 
of  woes  to  her,  and  to  ber  devoted  old 
father.  Up  to  that  time  the  fact  of  Its  ex- 
Istenoe  was  known  only  to  her  lather  and 
to  W.  D.  Branch  and  to  herself,  and  the 
Jealousy  of  the  Lltcbforda  seems  to  have 
slept  in  the  comfortable  knowledge  that, 
fay  tbe  will  ol  1R81,  Alice  was  excluded  from 
all  participation  In  ber  father's  large  es- 
tate, and  they  rejoiced  in  the  belief  that 
their  father  had  ignored  bis  sense  of  duty 
to  bis  Ood,  had  broken  his  aacred  promise 


to  his  dying  wifa,  and  was  rapidly  closing 
bis  days  on  earth,  anmlndful  ol  the  child 
of  his  best  affection,  whom  he  had  tender- 
ly nurtured,  and  of  whom  he  was  so  proud. 
The  recordation  ol  the  deed  discovered 
their  error,  and  rudely  shucked  tb^r  lan- 
ded security  In  the  exclusive  enjoyment  of 
tbe  whole  ol  their  feeble  old  father's  la^e 
estate,  and  roused  them  Into  Jealous  and 
energetic  rpsietance. 

Poor  old  Strange,  In  lean  and  slippered 
pantaloon,  and  In  a  condition  ol  sralle  Im- 
becility, lived  at  Lltchford's  bouse.  When 
a  copy  of  the  deed  was  procured  from  the 
clerk's  office,  the  family  was  thrown  into 
a  high  state  of  excitement.  Litchford  at 
once  aent  off  for  Mr.  W.  D.  Branch,  the 
family  lawyer,  and  naked  him  to  come  to 
bis  store,  and  thm  sent  blm  over  to  his 
house  to  see  Mr.  Strange,  who  he  said  was 
wanting  him.  Litchford  had  told  Mr. 
Strange,  with  impassioned  violence,  that 
be  would  rather  see  the  property  burned 
down  than  tbatit  should  go  to  Alice;  and 
Mr.  Branch,  with  his  mind  attuned  to  Lltch- 
ford's seutlments.  (of  which  his  burst  of 
indignation  to  poor  old  fe^le  Strange  was 
doubtless  a  fair  sample,)  went  over  to 
Lltchford's  house  to  see  uie  culprit,  who 
had  shocked  the  long  latent  moral  com- 
placency of  his  son-in-law  and  daughter 
by  the  development  ol  a  iliverslon  of  a 
small  portion  of  his  large  property  to  hla 
darling  child,  and  so  much  from  their 
Jeidons  and  selfish  expeetatlon.  The  old 
man  was  sitting  on  the  porch  alone :  but. 
upon  Mr.  Branch's  arrival,  Mrs.  Litchford 
came  upon  the  scene,  holding  up  the  offen- 
sive deed,  and  exclaiming:  "See  what 
father  has  done;  I  don't  believe  he  knew 
what  he  was  doing  when  he  signed  itl" 
This  stormy  drama  wound  up  with  a  de- 
mand by  Mrs.  Litchford  upon  Mr.  Branch 
to  know  what  must  be  done;  and,  on  his 
saying  that  the  law  had  no  remedy,  the 
poor  old  lather,  Impotently  shrinking  from 
tbe  selfish  ire  wblch  was  aroused,  said  i 
"1  believe  I  can  get  Alice  to  recunvey  the 
property  to  me;  I  don't  think  she  will  re- 
luse  me. "  This  suggestion,  which  was  the 
real  object  of  tbe  interview,  was  eagerly 
caught  at,  and  It  was  arranged  that  Mr. 
Strange,  and  Mr.  Branch  to  accompany 
blm,  at  tbe  request  of  Mrs.  Litchford. 
should  take  the  early  tralu  the  next  morn- 
ing, and  seek  Alice  down  at  Chatham,  In 
Pittsylvania  county,  (where  sbe  moment- 
arily was  on  a  visit,)  and  get  her  to  re- 
convey  the  property,  by  a  deed  which  Mr. 
Branch  was  to  cany  down,  ready  made, 
so  that  there  should  be  no  delay,  and  no 
time  lor  reflection  or  eonsultatlou  or  ad- 
vice. The  poor  old  dying  man,  who,  in  a 
week  afterwards,  was  at  rest  from  his  sor- 
row, was  taken  down,  to  be  made  the  un- 
willing Instrument— a  puppet  In  the  bauds 
of  the  managers— to  sacrifice  the  rights  of 
bis  dear  child  Alice,  that  his  few  remaining 
days  might  be  passed  In  peace.  Had  she 
been  brought  to  blm  In  Lynchburg,  she 
would  have  hadtlraetothlnkaud  toconfer 
with  friends, — even,  perchance,  to  consult 
counsel;  but  in  Cbatham  sbe  was  without 
advisers  and  a  straufter,  aod  would  the 
more  easily  yield  to  the  piteous  pllgh  t  ol  her 
tottering  old  father,  and  tbe  persuasive 
presence  of  tbe  counsel  of  thos^wbo  were 
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the  real  and  potent  projecton  of  the  aosne. 
and  the  expectant  beneflclaxies  ut  the  aac- 

tlflce. 

To  Chatham  they  went,  on  the  26th  of 
AnKURt,  1887,  on  the  eariy  morning  train, 
and  found  Alice  at  the  honse  of  Polly  Do- 
Tla.  on  the  side  of  the  road  which  leads 
from  the  depot  to  theTlHage.  Polly  Da- 
TiStlt  is  Importanttonote,  was'nordatlTe 
nor  even  an  acquaintance  of  Alice  Lee 
Strange,  except  as  a  Tisltor  tor  a  fow  days 
to  n  schoolmate  acquaintance  in  Polly 
Davie'  house.  As  Mr.  Strange  and  Mr. 
Branch  passed  the  house.  Alice  was  in  the 
yard,  saw  her  father,  and  called  htm  to 
her.  and  he  and  Mr.  Branch  took  breakfast 
with  her  and  the  family.  After  breakfast 
Mr.  Strange  and  Mr.  Branch  went  out  on 
the  porch,  and  Alice,  after  aiding  in  house- 
hold duties  which  were  requisite,  Joined 
them  on  the  porch,  and  carried  on  a  con- 
versation, chiefly  with  her  father,  about 
her  affairs  in  Washington.  This  conttnaed 
tor  some  time,  without  a  word  of  reference 
to  the  object  of  the  visit,  wben  the  old  fa- 
ther, shrinking  from  the  unwilling  task 
which  had  been  assigned  to  him, gotnpand 
took  Mr.  Branch  out  tor  a  walk.  At!  that 
Mr.  Branr-b  has  revealed  ot  their  conversa- 
tion daring  that  walk  is  that  he.  fearing 
their  trip  might  be  in  vain,  told  Mr. 
Strange  that  when  he  got  bark  to  the 
house  ne  must  tell  Alice  of  the  object  of 
their  visit.  Mr.  Strange  Is  dead,  and 
Alice's  moutb  Is  sealed ,  while  Mr.  Branch, 
who  was  employed  by  those  who  were  to 
receive  the  beneflt.  to  induce  this  young 
and  unadvised  girl,  In  a  moment  ot  sad- 
den and  irresistible  importunity,  and  ot 
sympathetic  sorrow  at  the  sight  of  the 
halting  gait,  the  trembling  frame,  and 
quivering  vf^ce  ot  the  poor  old  father, 
whom  she  tmderly  loved,  and  on  whom 
Bhe  had  implicitly  relied  and  trusted  as 
the  devoted  and  faithful  protector  and  au- 
thor and  guide  of  her  life,  without  reflec- 
tion, and  without  the  advice  of  friends,  or 
the  counsel  of  a  lawyer,  to  give  away 

Sroperty  which  was  valued  at  $8,000  or 
10,000.  and  which  she  had  held  for  over 
six  years,— be,  Mr.Branch,  with  all  the  bias 
of  his  employment,  and  of  the  unfortunate 
position  and  part  which  he  took  in  the 
transaction,  is  permitted  to  testify  as  to 
all  the  details  of  the  execution  and  pro- 
curement of  the  deed. 

Polly  Davis,  who  is  a  wholly  disinterest- 
ed and  impartial  witness,  paid  no  atten- 
tion and  heard  nothing  that  was  said,  un- 
til she  heard  Mr.  Branch  boj  to  Alice:  "It 
will  be  best  for  you  to  make  this  property 
back  to  Mr.  Strange,  as  it  was  threatened 
to  be  burned;"  and  Mr.  Strange  said, 
"Ton  shall  not  lose  any  thing  by  it to 
which  Mr.  Branch  added,  **  I  will  insure 
you  shan't  lose  anything  by  it."  To  all 
this  Alice  had  little  to  say.  but  wonid  not 
consent.  Finally,  after  they  had  teased 
her.  she  commenced  crying,  and  so  did  Mr. 
Strange.  Mr.  Strange  said  he  would  give 
her  thv  worth  in  money,  or  more  than  the 
worth  of  it;  and  Mr.  Branch  added:  "It  it 
remained  like  It  was.  it  would  be  only  the 
land  there,  and  It  would  do  ber  no  good, 
bAcaose  tbe  people  near  there  said  no  col- 
ored pemon  should  live  there. "  **He  [Mr. 
Stnuige]  seemed  veryfeeble  that  morning. 


— so  weak  that  when  he  went  to  break- 
fast, and  had  to  step  down  a  little  step, 
Alice  had  to  heAp  him,  and  he  caught  the 
side  of  the  door.  As  to  his  mind,  I  don't 
know,  as  I  was  not  well  acquainted  with 
him ;  but  he  seemed  to  be  very  easy  to 
weep  that  morning,  lor  a  gentleman." 
This  statement  of  Pol^  Davis  has  the  ver- 
islmllitade  of  conslatency,  congmity.  and 
truth.  Theae  gentlemen  had  come  down 
from  Ijynchburg  to  peraaade  Alice  to  exe- 
cute the  deed,  and,  being  there,  it  may  b» 
rationally  believed  they  need  every  arga- 
ment  and  persuasion  in  possible  range. 

But  laying  aside  the  evidence  ot  Polly 
Davis,  and  the  all^atlons  ot  the  bill,  and 
confining  attention  strictly  to  tiieglimpaes 
of  tbe  transaction  which  are  discloBed 
by  Mr.  Branch,  and  his  deposition  Ita^ 
proves  a  case  of  unconscionable  cunning 
and  cruel  wrong  which  calls,  loudly  and 
Imperatively,  for  the  righteous  Interfer- 
ence of  a  court  of  equity.  On  theretarn  of 
Mr.  Strange  from  the  walk  with  Mr. 
Branch,  with  his  purpose  nerved  and  his 
mind  Impressed  by  Mr.  Branch's  admoni- 
tion ot  tbe  danger  ot  a  failure  In  theob]ect 
of  their  Journey,  he  again  took  his  seat  In 
the  porch, and. afterwalting  ashortwhile, 
said :  "  Alice,  I  want  you  to  reconvey  back 
that  property  to  me."  "What  property? 
Tbepropertyln  Washington?"  shereplled. 
"No, the  property  in  Lynchburg,**  aaJd  he. 
**  What  do  you  mean  ?  Whydoyoo  want 
me  to  reconvey  It  to  you  ?**  asked  Alice. 
"My  family  in  Lynchburg,"  answered 
Strange,  "are  very  much  disturbed  about 
my  having  given  you  this  property,  and 
Mr.  Litcbford  says  he  would  rather  see  me 
bum  down  all  the  housee  on  it  than  to  see 
me  convey  It  to  you.  I  thought  that,  as 
I  bad  done  a  great  deal  for  yon,  and  bad 
been  very  kind  to  you,  you  would  recon- 
vey It  to  me. "  "Do  you  want  me  to  re- 
convey It  to  you  without  any  equiva- 
lent ?  "  she  replied.  "  I  have  no  equi  valent 
to  otter."  said  he.  After  this  much,  be 
went  out  in  the  yard,  and  commenced 
walking  backward  and  forward,  a  good 
deal  distressed,  aaya  Mr.  Branch.  But 
why  a  good  deal  distressed,  it  it  was  liis 
own  hopeful  undertaking?  Enough  to 
distress  him,  and  to  break  his  faltfafal 
heart,  and  to  bring  him  to  the  grave  Into 
whicb  be  sank  a  few  days  thereafter,  a 
victim  to  the  mortification,  which  he  keen- 
ly felt,  of  the  sacrilegious  wrong  of  violat- 
ing hie  solemn  promise  to  his  dying  wife, 
and  robbing  a  beloved  child  whom  be  had 
pledged  bis  whole  life  to  protect  and  pro- 
vide for.  Tbe  pressure  was  too  great  fur 
him.  The  conflict  between  his  dread  of 
those  at  home,  and  bis  love  for  tbe 
daughter  before  him,  was  enough  to  dis- 
tress him,  knowing,  as  he  did,  that  he 
was  the  helpless  Instrument  In  this  fraud 
on  her  rights;  and  be  abandoned  the  at- 
tempt, fled  the  scene,  and  went  oat  Into 
the  yard,  and  walked  backward  and  for- 
ward in  speechless  agony;  and.wblleAllce 
watched  him  wltb  pitying  eye  and  wrung 
heart,  from  the^orcb,  the  cool  and  can- 
ttous  Mr.  Branch,  steady  to  his  undertak- 
ing and  true  to  the  expectations  ot  those 
tor  whom  he  acted,  took  up  the  r^rain.  and 
plied  the  persuasion:  "Mr.  Strange  an- 
thoriiea  me,  Miss  Allc-o,  to  give  you  f  ^  it 
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foa  win  reeoiiT«y  him  this  properly,  bat 
think  he  relies  entirely  on  your  grati- 
tude. Ha«  he  not  been  very  kind  to  you, 
and  g\y&i  you  a  great  deid?  I  think,  un- 
der all  the  circumstancee,  yon  ought  to 
jcrant  bis  request."  "Has  Mr.  Strange 
■written  his  will  ?  "  she  asked.  "  Yes ;  I  pre- 
pared a  will  lor  him,  which  was  signed," 
be  replied.  He  says  he  did  not  tell  her 
that  in  that  wilt  there  was  no  provlBion 
for  her,  because  she  did  not  aak  him. 
What  was  the  purport  and  only  possible 
point  of  her  asking  him,  qalvkly  and 
sharply,  In  respnuee  tu  his  saying  to  her 
that  he  thought  she  ought  to  execute  the 
deed  and  grant  herfathrr'arequetit:  "Has 
Mr.  Strange  written  his  will?"  Bat  Mr. 
Branch  saw  no  aapptvaslo  veti  la  this  cau- 
tions reserre,  and  he  says:  "She  seemed 
▼ery  mncb  disturbed,  and  looking  at  her 
father,  as  he  walked  backward  and  for^ 
wprd,  she  satd :  *  1  can't  think  of  causing 
htm  distress  inhlsnid  age;  hehaa  been  too 
kind  to  me.  I  will  let  him  have  the  prop- 
erty back.  I  will  be  up  In  Lynchburg  In 
a  few  days,  and  will  flz  the  deed.'"  The 
Tictory  was  won;  and  the  persuasions  of 
Mr.  Branch,  and  the  sight  of  her  father's 
■peechleas  but  eloquent  distress,  as  he 
walked  back  and  forth  before  her  In  the 
yard,  had  OTercome  the  tender-hearted 
crirl,  and,  yielding  to  the  dominion  of  her 
filial  love  and  life-long  duty  and  devotion 
to  ber  father,  she  said  she  would  be  up  in 
Lynchbnrg  In  a  few  days  and  fix  the  deed. 
But  no ;  there  was  a  locus  peniteatim  in  a 
few  days*  reflection ;  '  and,  if  she  got  to 
Xomchbarg.  she  might  have  advice  and 
counsel  as  to  her  rights,  and  to  avoid  this 
very  danger  Mr,  Branch  presented  his 
ready-made  deed,  volunteered  to  go,  and 
did  hurriedly  go,  for  a  notary,  who  came 
and  took  and  certified  the  acknowledgment 
of  the  deed,  with  which  In  his  pocket  Mr. 
Branch  hurried  back  to  Lynchburg,  and 
put  It  on  the  record  that  day,— he  to  re- 
ceive the  plaudit  of  the  Llti-hford  Instiga- 
tors and  beneficiaries  of  theunconsclonable 
wrong;  poor  old  Father  Strange  to  lie 
down  and  die;  and  Alice  to  console  herself 
with  Mr.  Branch's  gratulating  chuckle  to 
ber,  on  the  consummation  of  the  rape  of 
her  father's  bounty,  that  he  thought  "she 
bad  acted  very  nobly."  Mr.  Branch  knew 
that,  in  the  former  wills  prepared  lor  Mr. 
Strange,  he  bad  lovingly  and  lavishly  pro- 
vided for  bis  child  Alice,  and  Alice  had  been 
freely  and  frequently  informed  of  his  disposi- 
tions and  unaJterableparpoeetnher  favor ; 
and  Mr.Branch  knewtfaat  Alice  knew  that 
he  was  the  legal  adviser  and  confldeutlal 
friend  of  her  lather;  and  yet,  when  she.  In 
tbe  extreme  stringency  and  overbearing 
influences  operating  upon  her  to  Induce 
consent  to  the  sacrtflce  which  be  told,  her 
be  thought  she  ought  to  make,  quickly,  re- 
Bponslvely ,  and  pertinently  asked  bim  if  her 
father  had  made  his  will,  he,  with  wily 
reserve,  did  not  tell  her  what,  really.  It 
then  and  there  concerned  her  to  know, 
that  she  was  totally  tmprovldedfor  In  that 
will  which,  he  told  her.  he  had  prepared ; 
and,  with  his  confldendsi  knowledge  of 
Its  provisions,  urged  upon  ber  as  his  opin- 
ion that,  under  all  the  elrcumtances,  she 
ought  to  reconvey  the  property  to  her 
father. 


B^ulty  grants  reli^  wbererer  Inflneneels 
acquired  and  abused,  orconfldencereposed 

and  betrayed.  Lord  Kingsdown,  In  Smith 
V.  Kay,  7  H.  L.  Cas.  750,  snys:  "Equity 
is  especially  Jealous  to  guard  the  welfare 
of  tbe  weaker  party  In  all  contracts  be- 
tween parent  and  child,  guardian  and 
ward,  attorney  and  client,  trustee  and 
c&stal  que  truat,  and.  Indeed,  in  all  per- 
sons standing  In  fiduciary  relations  to 
each  other.  It  Is  especially  active  and 
searching  in  dealing  with  gifts,  voluntary 
conveyances,  and  deeds  without  due  con- 
sideration ;  theugh  its  range  is  so  wide  as 
to  cover  all  possible  dealings  between  per* 
sons  holding  such  relations,  or  any  rela- 
tions In  which  dominion,  whether  physical, 
Intellectual,  moral,  religious,  domestic,  or 
of  any  sort,  may  be  exercised  by  one  party 
over  tbe  otber,  or  In  which  the  parties 
contracting  are  not  at  arms-length." 
White  &  T.  Lead.  Cas.  £q.  (Ed.lHS7,)  1184. 
In  the  case  of  Dent  v.  Bennett,  4  Mylne  ft 
C.  269,  Lord  Chancellor  Cottenham  said: 
"1  will  not  narrow  the  rule,  or  run  tbe  risk 
of.  In  any  degree,  fettering  the  exercise  of 
the  beneficial  Jurisdiction  of  this  court, 
by  any  enumeration  of  tbe  description  of 
persons  agalnstwhom  It  ought  to  be  most 
freely  used."  In  the  famous  case  of  Ha- 
guenin  v.  Baseley,  14  Ves.  278,  LordELDON 
said:  "The  qustlon  Is  not  whether  she 
knew  what  she  was  doing,  had  done,  or 
proposed  to  do,  buthow  the  Intention  was 
produced;  whether  all  thatcare  and  prov- 
idence was  placed  around  her,  as  against 
those  who  advised  her,  which,  from  their 
situation  and  relation  wltb  respect  to  her, 
they  were  bound  to  exert  on  her  behulf." 
Among  the  relations,  the  mere  existence  of 
which  casts  suspicion  on  all  business  trans- 
actions  between  partieeholding  them,  the 
one  which  most  excites  the  Jealous  watch- 
fulness of  a  court  of  equity  Is  that  of  par- 
ent and  child,  especially  where  (as  In  the 
case  at  bar)  It  Is  the  parent  who  Is  the 
beneficiary  of  the  child's  bounty,  and 
when  that  bounty  Is  large  and  en  tlrely  dls- 
prnportioaute  to  the  means  of  tbe  donor. 
See  Story,  Eq.  .Tur.  §  .m  "In  respect  of 
bounties  by  children  In  favor  of  their  par- 
ents. It  la  for  the  parent,  father  or  moth- 
er, to  show  that  no  advantage  was  taken 
of  his  or  her  influence  or  knowledge,  and 
that  the  transaction  was  fair  and  con- 
sclonable;  and  the  same  is  true  of  one 
standing  In  affection  and  Influence  to  loco 
parentla."  Bigelow,  Fraud.  (Ed.  1888.) 
354.  "Cases  of  surprise  and  sudden  action, 
without  due  deliberation,  may  properly 
be  referred  to  the  same  head  of  fraud  or 
imposition.  An  undne  advantageis  taken 
of  the  party,  under  drcamstances  wlilch 
mislead,  confuse,  or  disturb  the  Just  result 
of  his  Judgment,  and  thus  expose  him  to 
be  the  victim  of  the  artful,  the  Importu- 
nate, and  Che  cunoing.  *  *  •  The  sur- 
prise here  intended  must  be  accompanied 
with  fraud  and  circumvention,  ur,  at 
least,  by  such  circumstances  as  demon- 
strate that  the  party  had  no  opportunity 
to  use  saitablu  deliberation,  or  that  there 
was  some  influence  or  management  to 
mislead  him.  If  proper  time  Is  not  al- 
lowed to  tbe  party,  and  he  acts  I m pro vi- 
deutly;  If  he  Is  linportnuately  preHsed  ;  if 
those  in  whom  be  places  confidence  make 
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use  of  strong  persnasiozis ;  It  he  Is  notfully 
aware  of  tne  conBeqaences,  bat  1b  and- 
denly  drawn  Into  an  act;  if  be  Is  not  per- 
mitted to  coDBull  dlalntereuted  friends, 
or  counsel,  before  he  Is  called  upon  to  act, 
in  clrcnmstances  of  sudden  emergency  or 
unexpected  right  or  acquisition, — in  these 
and  many  like  cases.  If  there  has  been 
great  ineqnallty  in  the  bargain,  coarte  of 
equity  will  assist  the  party  upon  the 
ground  Of  fraud.  Imposition,  or  uncon- 
scionable advantage."  If  Judge  Stort 
had  been  commenting  upon  the  facts  of 
this  case,  when  he  wrote  this  section  261 
of  bis  Equity  Jurisprudence,  he  could  not 
hare  more  exactly  described  every  feature, 
dreumatance,  and  eharacterof  this  rerolt- 
Ine  transaction. 

The  leading  English  cases  developing 
the  JurlsdictTon  of  courts  of  equity,  In 
cases  like  the  one  under  review,  are  col- 
lected and  quoted  in  the  notes  to  the  cele- 
brated case  of  Hnruenln  v.Bi>seley,Bupra. 
See,  also.  Pom.  Eq.  Jur.  SS  »51  to  957.  In- 
clusive; Rhodes  v.  Bate,  L.  B.  1  Ch.  252, 
2R7;  BlllBge  r.  Soutbee,0  Han,  684,640; 
Miller  v.  Blmonds,  73  Mo.  669;  Wood  v. 
Babe,  96  N.  Y.  414;  Archer  v.  Hudson,  7 
Beav.  861 ;  Woodbury  v.  Woodbury,  6  N. 
E.  Rep.  276,  and  note  on  pages  281,  282; 
Hoghton  V.  HogfatoD,  15  Beav.  278. 

In  the  case  of  Brldgman  r.  Green,  2  Ves. 
8r.  627,  and  WUm.  69,  the  grantee  carried 
his  own  attorney  to  the  grantor  to  pre- 
pare the  conveyance;  which  fact,  coupled 
with  the  fact  that  the  grantor  had  no 
counsd  with  him, Is  one  of  the  grounds  on 
which  the  conveyance  was  set  aside.  In 
that  ease  Lord  Commiftsloner  Wilhot,  In 
speaking  of  Lock's  conduct,  as  the  attor- 
ney of  the  grantee  to  procure  the  convey- 
ance, says:  "What  was  his  duty  to  have 
done?  Why,  to  have  remonstrated. or, at 
least  with  modesty  and  hamlUty  to  have 
inquired  into  the  principles  and  motives  of 
such  a  wild,  Immoderate  act.  A  man  of 
nice  honor  would  have  said  in  a  moment: 
*Ab  I  am  an  entire  stranger  to  you  and 
your  circumstances,  and  there  Is  something 
so  extraordinary  and  uncommon  In  what 
you  [and  not  /,  Mr.  Branch}  propose  to 
do,  I  will  not  be  concerned  In  it  upon  any 
account  whatsoever.'  •  •  •  He  should, 
at  least,  have  protracted  the  execution  of 
such  an  extravagant  purpose,  and  should 
have  ^ven  time  for  deliberation."  In 
that  case  Lock  finished  his  exploit  in  five 
days;  In  thecaae  at  bar  Branch  having  by 
hia  persuasive  urgencylnducedAllcetothe 
wild  and  Immoderate  act  of  giving  away 
her  patrimony,  and  produced  the  inten- 
tion of  the  extraordinary  and  nncommon 
gift,  so  tar  from  protracting  the  execution 
and  giving  time  fordellberatlnn,  demurred 
to  Alice's  proposition  to  go  up  to  Lynch- 
burg before  she  signed  the  deed ;  produced 
oneready-made;  wentlorthenotary;  and 
the  whole  matter  was  completed,  and  he, 
on  his  return  to  Lynchburg,  Inside  of  one 
half  hour  from  the  moment  that  pour, 
halting,  hesitating,  and  reluctating  Mr. 
Strange  opened  the  extraordinary  pro- 
posal and  request  to  his  surprised,  per- 
plexed, and  helpless  daughter.  In  thecaae 
of  8tatham  v.  Ferguson,  25  Grat.  45,  Judge 
MoNcuBB  says:  "The  first  thing  that 
strikes  our  minds  in  this  Investigation 
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Is  the  extraordinary  haste  [one  whole 
week]  which  occurred  intheexecutlonofso 
Important  an  act,  nud  the  circumstances 
attendingttsexecution."  And  yet,  In  that 
caae,  Mrs.  Ferguson  had  the  presence  and 
advice  of  counsel,  and  the  presence  and 
witness  of  several  of  her  neighbors,  in  her 
own  house,  who  had  been  called  in  tu  ex- 
plain the  matter  to  her,  and  to  see  that  all 
was  fair  and  riirht.  A  unanimous  decis- 
ion of  this  court  afilrmed  the  court  below 
In  canceling  Mrs.  Fergneon's  deed,  and  de- 
claring it  void,  upon  the  grounds  of  public 
policy,  as  a  fraud  or  imposition  upon  her 
rights.  In  this  case  theauggestlon  orpro- 
posal  to  do  the  wild  and  immoderate  act 
did  not  come  from  Alice;  It  was  proposed 
to  her  by  her  father,  under  the  coaching 
and  urging  admonition  of  Mr.  Branch, 
and  wh^  the  poor  old  father  sickened  and 
revolted,  and  fled  the  scene,  and  relin- 
qulsbed  theetfort,  Mr.  Branch  renewed  the 
contest,  and  plied  the  friendless  child  with 
persuasions,  and.  as  she  alleges  In  her  bill, 
and  as  Polly  Daris  distinctly  proves, -n-lth 
assurances  that  she  should  lose  notbins 
by  executing  the  deud.  and  relinquiBhIng 
herrecorded  and  indefeasible  rig^t  to^lO,- 
000  worth  of  property  without  considera- 
tion. We  are  of  the  opinion  that  the  cir- 
cuit court  erred  In  denying  the  tv^llet 
prayed  for,  and  in  dismissing  the  bill,  and 
that  the  decree  appealed  from  must  there- 
fore  be  reversed  and  annulled,  and  the 
deed  of  the  36^1  of  August,  18R7,  from  Alios 
Lee  Strange  to  Thopoaa  T.  Strange,  be  va- 
cated and  act  aside.   Decree  reversed. 

Lbwis,  p.,  and  Lact.  J.,  dissenting. 


ItAY  V.  Richmond  &  D.  R.  Co. 

(Supreme  Court  of  North  Corolino.    April  SL 
1890.) 

RjLlLBOAD  COHPANIEft— PBIVATBCBOSSIliaS— TaXS- 
PABSERa. 

t.  Id  croBslng  a  railroad  track  on  taoraeback, 
OD  a  private  way.  plaintiff's  horse  caught  its  shoe 
between  the  rail  aod  a  spike,  and  was  thrown 
down,  and,  its  foot  stiU  remaining  caagbt,  was  In- 
jured a  dampMiar  which  ostae  along  Boon  after, 
and  which  plaintiff  had  ai^aled  in  time  to  atop  ba- 
fore  running  over  the  horae.  The  aafety  of  the 
place  as  a  crosaing  was  in  dispute.  Hela^  that  tt 
was  error  to  withdraw  the  qaeation  of  contrlbulorj 
negligence  from  the  jury. 

a.  That  plaintiff  was  a  trespasser  in  attempt- 
ing to  cross  a  railroad  track  at  a  place  other  tuo 
a  public  crossing  wUl  not  excuse  tbecorapaiurfnm 
an  injury  which,  b7  ordinary  care,  it  ooold  have 
avoided. 

Civil  action,  tried  at  spring  term.  1890, 
of  the  superiorconrt  of  Qaston  county, 
fore  Pbiups,  J.  The  plaintiff  demanded 
$200  for  injuries  to  a  horse,  which  be  al- 
leged was  injured  by  the  negligence  of  the 
defendant,  and  which  was  denied  by  the 
defendant,  as  set  out  In  the  pleadings,  all 
of  which,  with  the  issues  submitted  to  the 
jury,  appear  In  the  record. 

Plaintiff  offered  himself  a8aw1tnem,and 
swore:  "In  November,  1887, 1  was  riding 
my  horse  across  defendant's  railroad 
truck.  When  he  reached  the  last  rail  la 
the  direction  in  which  I  was  going,  he  set 
his  foot  down  so  as  to  catch  the  toe  of 
the  shoe  between  the  rail  and  the  spike 
driven  there  lor  the  purpose!^  holding  the 
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rail  down.  ThiB  spike  was  not  driveo 
home.  I  could  put  my  band  between  it 
and  the  tie.  The  horse  Kot  hung  In  this 
way,  and  fell  over  on  the  outside  uf  the 
track,  his  body  being  on  the  outside,  and 
his  foot  caught,  as  described,  on  the  in- 
side of  the  track.  I  went  to  the  house  ot 
my  brother  (Itufiw  Lay,)  to  get  him  to 
help  me  get  the  boraeup.  This  was  about 
one  and  a  half  miles  from  Gastonia,  in 
the  direction  of  Charlotte.  My  brother 
and  I  tried  to  pull  the  horse  up  so  as  to 
loose  him,  but  could  not.  I  heard  the 
damp  coming  from  towards  Charlotte. 
My  brother  ran  thirteen  orfoui-ten  yards 
beyond  a  private  crossing,  ahunt  ninety- 
seven  yaras  from  the  horse,  towards  the 
damp.  I  myseU  ran  aboat  thirty  yards 
In  the  direction  the  dump  was  coming. 
Then  I  had  to  get  oR  the  track,  out  of 
the  way  of  the  dump.  I  said,  '  Men,  do 
not  run  over  my  horse,*  and  beckuned  to 
them  to  stop.  Baber,  the  section-master, 
and  six  hands*  were  on  the  dump.  I  hal- 
looed: 'ilm,  lor  Qod's  sake,  don't  run 
over  my  horse  t'  After  the  dump  ran 
over  the  horse,  he  got  up.  The  dump 
ran  about  fifteen  yards,  and  stopped.  I 
heard  my  brother,  ahead  o!  me,  hallooing 
at  them.  He  ran  up  the  railroad,  and 
hallooed:  'Stop I  a  horse  is  on  the  track.' 
They  made  no  check  until  they  ran  over 
the  horse.  They  were  running  at  high 
speed.  The  track  was  level  for  a  quarter 
of  a  milewfaere  the  horsewas.  They  could 
have  stopped  from  where  Rafusmet  them, 
and  could  have  stopped  from  where  I  was, 
before  they  got  to  the  horse.  They  made 
no  attempt  to  stop.  I  was  traveling  a 
private  road  that  crossed  the  railroad. 
This  road  had  been  used  as  a  private  way 
ever  since  I  was  a  boy,  thirty  years  or 
more  before  the  railroad  was  ever  built,  and 
has  been  kept  op  across  the  railroad  since 
It  was  built.  I  could  run  my  hand  under 
the  spike.  The  horse  caught  his  shoe  be- 
tween the  spike  and  the  rail.  The  wheels 
mashed  the  bones  and  cut  the  leaders.  I 
kept  him  from  November  until  the  next 
Aufnut.  Iletdemmer  have  him,  and  he 
died-  He  could  not  do  a  day's  work  after 
the  accident.  Idld  all  I  could  tocure  him. 
He  had  been  a  good  horse,  and  1  did  nut 
want  to  kill  him.  John  Craig  told  me  to 
kill  him.  Craig  was  a  man  of  large  expe- 
rience with  honies.  I  had  the  hurse  In  the 
stable  for  four  months.  He  was  worth  at 
the  time  of  the  accident  $100.  After  he 
got  hurt,  he  was  not  worth  anything,— 
was  a  dead  expense.  I  got  an  old  mule 
for  htm,  and  he  died.  The  horse  cost  me 
at  least  fSO  In  board  and  attendance. 
The  mnle  I  got  for  him  was  worth  f5.  I 
did  not  wf^lt  to  kill  my  horse,  and  I  got 
the  mule  to  get  dear  of  the  horse.  Crotts- 
Examlned.  Xovtil  Is  the  first  station  out 
from  Gastonia.  The  dump  was  coming 
from  Lovell,  going  Into  Gastonia.  It  was 
dusky  dark,  ^ter  sundown.  There  was 
no  bridge  across  the  road  where  my  horse 
fell.  There  was  a  bridge  at  a  private 
crossing  about  slxty-flve yards  from  there, 
bat  the  railroad  had  never  built  a  bridge 
at  the  place  where  my  horse  got  hung. 
The  place  where  I  was  crossing  was  a  foot- 
path, and  there  had  never  been  any  bridge 
•cross  the  road  there.  The  horse's  loot 


was  caught  between  tbesplkeand  the  rail. 
The  horse  tell  over,  outside  of  the  track, 
into  the  ditch.  The  horse  was  not  down 
more  than  ten  or  fifteen  minutes.  The 
dump  ran  ten  or  fltteen  steps  beyond  the 
horae.  and  then  stopped.  All  of  them  got 
off  it  and  looked  at  the  horse.  I  tried  to 
work  the  horse  In  thesamraer.bat  his  foot 
was  turned  up  so  I  could  not.  Bedlrect. 
The  road  was  straight  from  where  Ru- 
fus  was  to  the  horse.  Yon  could  see  up 
the  road."  Here  plaintiff  rested. 

The  defendant  oHered  in  evidence  (1)  the 
date  of  the  summons  in  this  cause,  dated 
4th  August,  1888;  (2)  thecomplalnt, show- 
ing the  accident  In  Xovember,  1887.  James 
Baber:  "I  was  on  the  dump-car.  Wewere 
running  faBt,  twelve  or  fourteen  miles  an 
hour,  trying  to  get  into  Gastcmia  before 
the  freight  train  pulled  out  from  there  for 
Charlotte.  It  was  dark  when  the  horse 
was  struck;  was  about  fifty  yards  from 
the  crossing.  I  knew  this,  because  I  count> 
ed  the  rails.  It  was  five  rails  from  the 
crossing,  and  the  rails  are  thirty  feet  long. 
The  first  man  I  saw  was  about  that  cross- 
ing, and  be  was  hallooing.  'StopI'  This 
was  Rufus  Lay.  I  bad  been  hallooed  at 
to  stop  so  much  by  people  who  wanted  to 
get  a  ride  that  I  paid  no  attentior.  It 
was  down  grade  from  the  bridge  to  the 
horse.  We  were  running  twelve  or  four- 
teen miles  an  hour.  Next  I  saw  W.  H, 
Lay,  who  was  hallooing  also,  and  we  then 
put  on  the  bralces.  We  thought  some- 
thing was  the  piatter  when  we  saw  the 
second  man.  I  was  then  employed  on  the 
road.  1  am  not  now.  I  have  been  oft 
about  eighteen  months.  CroHS>£xamlned. 
My  brother,  Jack  Baber,  was  the  boss, 
and  he  ordered  the  brakes  on.  Bob  Qnlnn 
was  at  the  brake.  Jack  Baber  whistled 
tor  the  brakes  to  be  put  on.  I  do  not 
kno  w  that  I  had  seen  the  horse  until  I  was 
on  it.  1  heard  the  whistle  before  we  rolled 
over  the  horse.  I  never  was  stopped  by 
Rute  or  W.  S.  Lay  before.  I  had  been  on 
the  road  about  eighteen  montlis.  I  did 
not  see  the  first  man  we  passed,  and  did 
not  know  W.  S.  Lay  until  we  had  passed 
him.  I  was  acquainted  with  both  of 
them.  Redirect.  Jack  Baber  had  been 
on  the  road  about  two  years. "  John 
Baldwin  swore  that  he  was  also  on  the 
dump,  and  told  about  the  same  story  as 
Baber,  and  that  he  bad  been  off  the  ruad 
some  18  months.  Bob  Qulnn  was  also 
on  the  dump,  and  swore  aJhout  tbe  same 
as  Baber  and  Baldwin,  and  said,  further, 
that  he  had  never  been  waved  down  by 
Rufus  Lay  before,  but  had  been  waved 
down  by  W.  8.  Lay.  "  He  waved  us  down 
to  get  a  ride,  and  Baber  made  him  get  ofl. " 
Defendant  closed. 

Plaintiff  then  offered  Rufus  Lay.a  broth- 
er of  plaintiff,  who  swore  as  follows:  "I 
met  tbe  dump  ninety-seven  steps  from 
where  the  horse  was  lying.  It  was  thir- 
ty-two steps  Ijeyond  the  bridge.  The 
horsewas  sixty-five  steps  from  the  bridge. 
I  ran  and  hallooed  to  Baber  that  a  horse 
was  hung  on  the  track.  It  was  in  200 
yards  of  my  bouse.  I  hallooed  at  the  top 
of  my  voice,  and  waved  both  hands  and 
acdd:  'Mr.  Baber,  a  horse  ts  hang  on  the 
track.  Don't  run  over  hlra.'  I  hallooed 
loud  enough  to  be  heard  half  a  mile.  W. 
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S.  lioy  and  I  tried  to  get  the  taorae  off  the 
track.  I  was  at  the  none  when  I  heard 
the  dump  coming.  1  was  in  front  ot  m,y 
brother,  and  did  not  see  him  signal  to 

stop. " 

The  defendant,  among  other  prayers  for 
instructions,  asked  the  following:  "(1) 
Defendant  owed  no  duty  to  plaintiff  or  to 
the  public  to  erect  and  maintain  a  croas- 
Ing  that  would  be  safe  forhorse-backtraT- 
elers  at  the  point  where  plaintiff  says  he 
attempted  to  cross  its  track."  This 
prayer  was  given.  "(2)  Therefore,  In  at- 
tempting to  cross  the  track  where  he  did, 
plaintiff  was  a  mere  trespasser,  and  took 
npon  himself  all  the  risks  incident  to  such 
attempt;  and  defendant  Is  not  liable  for 
any  injury  caused  by  the  fall  of  the  horse." 
The  court  gave  this  charge,  but  added  to  It: 
"But  the  defendant  would  be  liable  for 
any  Injury  caused  to  the  horse  after  It  had 
fallen.  It  it  could  have  been  avoided  by 
ordinary  care."  "(3)  If  the  Jury  believe 
from  the  evidence  that  the  horse  was 
necessarily  Injured  by  the  fall,  plaintiff 
could  not  recover,  becaase  he  has  offered 
no  evidence  as  to  the  extent  of  such  Injury, 
nor  as  to  the  value  of  the  horse  after  the 
(all  and  b^ore  he  was  run  over  by  the 
dump. "  This  prayer  was  refused.  "  (4) 
Defendant  is  entitled  to  nothing  for  the 
keeping  and  doctoring  his  horse,  when  he 
shows  oy  his  own  evidence  that  the  advice 
of  Veterinary  Surgeon  Oralg,  to  whom  he 
applied  tor  advice,  was  to  shoot  the  horse 
at  once.  *•  This  prayer  was  refused.  The 
remainder  ot  the  charge  Is  incorporated  in 
the  opinion  of  the  court.  Defendant  ex- 
cepted to  this  charge,  and  appealed  from 
the  judgment  rendered. 

Q.  F.  Bnaon,  tor  appellant. 

AvsBT,  J.,  {after  attttlag  the  tkcta  aa 
above.)  The  court  closed  the  charge  to 
the  Jury  In  the  foIlowlDg  words:  "The 
court  further  charges  the  Jury  that  the 
burden  of Hhowlngcontrlbutnry  negligence 
is  on  the  defendant,  and,  before  the  Jury 
can  find  the  second  Issnein  the  affirma- 
tive, they  must  be  satisfied  that  the  negli- 
gence to  the  plaintiff  was  the  proximate 
cause  of  the  Injnry  complained  of ;  and  the 
court  Instructs  the  Jury,  upon  the  evidence 
In  thiB  case,  that,  thnufi^h  the  plaintiff  may 
have  been  negligent  In  entering  upon  the 
track  ol  the  dt^tendant,  said  negligence 
was  not  the  approximate  cause  of  the  in- 
Jury  complained  of,  and  the  second  Issue 
should  be  answered:  'No.***  There  was 
error  in  withdrawing  the  issue  Inv^olving 
contributory  negligence  from  the  jury,  or 
tolling  them  to  respond  to  It,  "No."  If 
the  plaintiff  attempted  to  ride  a  horse 
BcroHH  the  track  at  a  point  other  than  a 
croRHing,  and  the  condition  of  the  road  at 
the  place  was  such  that  he  had  any  reason 
to  apprehend  injury  to  the  animal  In  the 
attempt  to  pass  over.  It  was  negligence 
to  take  It  upon  the  road  at  all.  We  hnve 
no  f/nta  upon  which  to  form  an  opinion 
other  than  that  the  fact  that  the  horse 
WHS  actually  injured,  and  we  could  not 
sjiffly  deternalne  the  quCMtlonof  negligence 
soU'l.v  from  the  fact  of  Injury  enwuing. 
Nor  do  we  concede  the  soundneHS  of  the 
poKttlon  that  the  plaintiff  could  not  In  any 
event  recover  because  he  was  a  trespasser 


In  attempting  to  pass  at  a  i>lace  other 
than  acrosHlng.  If  the  facts  in  reten-nce 
to  the  safety  of  the  point  selected  as  a 
passway  were  In  dispute,  the  Jury  should 
have  been  left  to  respond  with  suitable 
instruction  to  the  second  issue.  S  Wood, 
Ry.  Law,  $  41«.  p.  15fiO, 

The  trespass,  it  admitted,  does  not  pre 
vent  a  recovery  if  the  defendant,  by  ordi- 
nary care,  could  have  prevented  It.  8 
Wood.  Ry.  Law,  §  417,  p.  1&46,  note  W; 
Bullock  V.  Railroad  Co.,  10  S.  E.  Itep.  9^8, 
(decided  at  thiw  term.)  While  it  Is  not  ett- 
sential  that  there  should  have  been  an- 
other issue,  this  case  illustrates  the  im- 
portance of  adopting  the  suggestion  of 
this  court  In  McAdoo  v.  Railroad  Co., 
ante,  316,  (decided  at  this  term,)  of  sub- 
mitting to  the  Jury,  where  it  arisi-s,  the 
question,  by  a  separate  Issue,  whether  the 
defendant.  notwlthHtanding  the  contribu- 
tory negligence  ot  the  plaintiff,  coulil.  by 
the  exercise  of  ordinary  care,  have  avoided 
the  Injury.  In  instructing  the  jury  an  to 
such  an  Issue,  some  of  the  ptdnts  dtscnsaed 
In  the  case  of  Bullock  v.  Rallroa<l  Co. .  supra, 
(decided  at  this  term,)  would  neces-sarlly 
arise,  but  were  not  referred  to  by  his  hon- 
or, except  in  stating  in  a  previous  part  of 
his  chaise  the  abstract  principle.  If  the 
jury  had  found.  In  responpe  to  another  Is- 
sue, that,  notwithstanding  plaintiff's  neg- 
ligence, the  defendant  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  care, 
the  finding  on  thesecond  lssuew<mld  have 
been  Immaterial.  But  the  judge.  In  elTect, 
decided  upon  the  evidence  that  the  negli- 
gence of  the  plaintiff  was  not,  but  that  of 
the  defendant  was,  the  proximate  cause  of 
the  Injury,  without  leaving  the  jury  to 
determine  whether  the  defendant,  after  he 
ascertained,  or  had  reason  to  believe,  or 
by  reasonable  watchfulness  might  have 
discovered,  that  the  horse  was  fastened 
upon  the  track,  could,  by  the  use  of  the 
appliances  at  his  command,  have  avolrle<l 
running  his  dump-car  over  It.  He  might 
have  submitted  such  Instrnctlon,  and  a[>' 
plied  it  to  the  first  issue,  but  more  clearly 
and  readily  to  an  additional  Issue.  There 
is  error,  tor  which  a  new  trial  muat  be 
granted. 


Griffin  v.  Newon. 

(Supreme  Court  of  Norlh  Carolina.   April  21, 
1890.) 

Appeal— Failubs  to  Panrr  Rbcord. 

On  motion  to  relnntate  an  appeal  which  had 

been  dismiased  for  failare  to  print  the  record  un- 
der Sup.  Ct.  Rule  C.  1,  S  6,  appellant  mode  afO- 
duvit  that  be  employed  counsel  to  represent  him 
in  the  supreme  court;  that  he  waa  not  aware  of  the 
rule  requiring  the  record  to  be  printed,  but,  had 
be  known  it,  he  would  have  had  it  prtnted.  Ap- 
pellee made  affidavit  that  one  of  appellant's  coud- 
sel  in  the  court  l>elow  told  him,  10  days  before  the 
case  was  reached  in  the  supremo  court,  that  bis 
client  only  wanted  delay,  and  ho  thought  he  would 
agree  to  have  the  appeal  dismistied  if  appellee 
would  indulge  him,  but  afterwards  told  him  his 
oltent declined  the  proposition;  that  the  dav  after 
summons  was  issuecl  agaiiwt  appellant  be  assigned 
and  disposed  of  all  his  propertv;  and  that  his  an- 
swer waa  adjudged  frivolous  by  the  lower  court. 
Held,  that  appellant  showed  no  excuse  for  his  aeg- 
Ugence,  since  itwu  no  part  of  his  oounaei'a  pro. 
f  esslonal  duty  to  have  the  record  printed. 
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Appeal  from  eaperlor  court,  L>aiolr 
«oan^. 

Oeo.  7.  Strong,  for  ai^eUant.  N.  J, 
BoB&Bt  for  appellee. 

Clark, J.  Tblawas  an  action  on  aplain 
note  of  band.  At  fall  term,  1889,  of  Lenoir 
floperlor  court,  the  court  b^d  the  answer 
frlToloaa,  and  rendered  Judgment  npon 
the  verified  complaint.  The  appeal  was 
docketed  here  January  4, 1880.  When  the 
case  was  reached  tor  argument,  no  counBel 
represented  appellant.  Appellee's  counsel 
WHS  prepared  to  argae  the  case,  bat.  there 
being  no  printed  record,  the  court  declined 
to  bear  argument.  Thereupon  appellee's 
counsel  moved  to  dismiss  for  fulure  to 
print  the  record,  which  was  allowed.  Ap- 
pellant, upon  notice  given,  now  moves  to 
relnstateappeal.aud  In  his  afttdarltalleffeB 
that  be  employed  one  of  the  attorneys  who 
appeared  tor  him  In  the  lower  conrtto  rep- 
resent him  here;  that  he  was  not  aware 
of  the  rule  reqnirlns  the  record  on  appeal 
to  be  printed,  and  If  his  attorney  had.no- 
tlfled  bim  thereof  he  wonld  have  had  the 
record  printed,  and  was  able  to  do  so. 
The  appellee  files  a  counter-affidavit  that, 
10  days  before  the  case  was  reached  for  ar- 
gument In  tbls  court,  he  saw  the  counsel 
who  represented  the  appellant  In  the  court 
below,  who  resided  In  Kln8ton,ana,  desir- 
ing to  avoid  the  expense  of  counsel  In  tbls 
court,  proposed  to  bim  to  dismiss  the  ap- 
peal, and  he  wonld  Indulge  defendant,  the 
appelant,  till  next  fall ;  that  said  attorney 
said  that  he  represented  appellant,  who 
only  wanted  delay,  and  thought  his  client 
onghtto  accept  the  offer;  that  afterwards 
said  attorney  told  him  his  client  declined 
the  proposition;  that  thereupon  he  (ap- 
pellee) rstalned  connscA  at  considerable  ex- 
pense to  represent  him  in  this  coart;  that 
appellant  has  from  the  beginning  endeav- 
ored in  every  possible  manner  to  hinder 
and  delay  plaintiff's  recovery;  that  the 
day  after  summons  Issued  the  defendant 
assigned  and  disposed  of  his  property,  real 
aird  personal;  that  he  filed  an  answer 
whicb  the  court  below  adjudged  frivolous; 
tiiat  appellee  firmly  believes  that  It  was 
under  appellant's  dlrectfon,  and  by  his 
sanction,  that  no  counsel  was  here  to  rep- 
resent him.  and  avers  that  appellant  has 
been  guilty  of  personal  negligence  and  In- 
attention ns  to  hfs  appeal.  No  reply  was 
filed  to  this  affidavit. 

The  appellee  was  entitled  to  have  the 
case  argued  or  disposed  of  at  this  term. 
The  appellantshowsnoexcuseforhls  negli- 
gence. Indeed  the  appellee's  counsel  con- 
tended that  the  conduct  of  appellant  indi- 
cated an  Inattention  to  use  non-^ompllance 
with  the  rule  of  the  court,  which  requires 
the  printing  of  the  record  as  a  meaoB  of 
procuring  delay,  and  the  appeal  ItHelt  not 
an  opportunity  of  obtaining  Justice  and 
correeUng  an  error,  but  of  hindering  and 
baffling  appellee  of  the  relief  adjudged  tu 
him  by  the  court  below.  However  that 
may  be,  the  appellant  does  not  allege  that 
be  made  any  application  to  his  counsel  to 
learn  the  requirements  as  to  prosecuting 
an  appeal,  nor  that  he  furnish^  any  mon- 
ey, or  took  any  steps,  to  have  the  record 
printed.  By  the  affidavit  it  appears  that 
the  eoDUMd  be  iwplled  to  Is  a  non-resident 


of  his  conn^.and  is  not  tnttae  habit  of  at- 
tending this  court.  He  makes  no  reference 
to  his  other  coonsel,  who  resides  in  his 
county,  and  who,  appellee  alleges,  had  a 
negotiation  with  him  as  to  abandonment 
of  the  appeal.  Besides  all  this,  It  was  the 
duty  of  appellant  himself  to  attend  to 
sending  up  the  appeal  and  having  the  rec- 
ord printed.  In  Churchill  t.  Insurance 
Co.,  92  N.  C.  485.  it  was  held  that  provid- 
ing the  appeal-bond  Is  no  part  of  the  pro- 
fessional duty  of  counsel,  and  that  if  the 
latter  undertook  to  do  It.  and  neglected  to 
doso.itwas  a  mere  agency,  and  theneglect 
of  such  agentwasthe  neglect  of  the  princi- 
pal. To  the  sameeffect  Is  Wlnbom  v.  Byrd, 
Id.  7,  and  several  other  cases.  The  same 
reasoning  applies  with  equal  force  to  the 
failure  to  have  the  record  sent  up  In  time 
to  have  it  printed,  and  similar  matters 
which  are  not  strictly  professional  duties, 
but  are  matters  uf  which  an  appellant,  or 
a  non-professional  agent,  can  attend  to 
fully  as  well  as  an  attorney.    Upon  the 

glalntlff's  own  showing,  he  (ailed  to  post 
imself  as  to  the  duties  expected  of  him  In 
prosecuting  an  appeal  In  this  court.  This 
was  gross  negligence,  (Elliott  v.  Holliday, 
3  Dev.  377;  Smith  v.  Abrams,  90  N.  C.  21,) 
and  will  not  be  allojved  to  deprive  the  ap- 
pellee of  his  right  to  have  the  cause  final^ 
disposed  of  at  this  term.  This  case  differs 
from  Wiley  v.  Logan,  94  N.  C.  504,  In  that 
there  the  counsel  applied  to  was  in  the 
habit  of  attending  this  conrt.  Besides, 
that  case  was  decided  not  long  after  the 
rule  requiring  the  printing  of  the  record 
was  adopted.  It  was  not  then  generally 
known  and  acted  upon,  as  Is  now  the  csHe. 
In  Bowen  v.  Fox,  09  N.  C.  127,  5  S.  E.  Rep. 
437,  the  court  refer  to  Wiley  v.  Logan,  and 
say  that  the  duty  of  having  the  record 
printed  Is  one  which  "does  not  come  ordi- 
narily within  the  sphere  of  professional 
duty."  Not  unusually  it  is  printed  and 
sent  up  together  with  the  transcript  on 
appeal.  As  a  matter  of  fact,  we  believe 
when  the  printing  Is  done  here  the  counne! 
have  no  supervision  of  the  work,  and  it  is 
done  under  the  directions  of  the  clerk  of 
this  court.  The  appePant,  If  he  chtmo, 
might  get  It  done,  probably.  In  most  cases, 
under  the  supervision  of  the  clerk  below, 
or  supervise  It  htmselt.  The  slightest  lu- 
qulry  by  appellant  would  have  given  him 
Information  of  his  duty  in  this  regard. 
The  rule  as  to  printing  wusadopted  In  the 
Interest  of  the  public  and  all  partleH.  to 
facilitate  the  more  prompt  and  the  hetter 
consideration  of  appeals.  We  cannot  per- 
mit a  neglect  ot  Its  observance  to  become 
a  prolific  source  ot  delay  and  olistructUm, 
nor  can  we  allow  follure  In  such  non-pp<»- 
fpjiHionnt  duty  to  work  a  continnnnco. 
when  the  Uitk  of  an  argument  liy  comisel 
for  appellant  Is  no  ground  therefor,  nor 
for  a  rehearing.  Motion  to  reinstate  ap- 
peal is  denied. 

GoocH  et  al.  v.  Pbrblrb  et  al. 
(Supreme  Court  of  North  Carolina.    April  SS, 

Attorset  an'd  Client. 
Plaintiff,  a  noD-refliden^  on  qualifylnff  aa 
executrix  of  the  will  of  a  resideDt  and  as  truatee 
nndflr  the  wUl,  employed  defeDdaDii^aa  her  aAtar- 
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ney.  Aftonnurda  plaintiff  was  removed  a»  exeo- 
ntriz,  and  her  eacoeseor.  the  admlnlatrator  de  bonis 
nofi,  instituted  special  Droceedin^  to  sell  land 
to  pay  debts,  in  which  aefend&nt  acted  as  attor- 
ney  for  the  administrator,  witboataotifyingr  plain- 
tiff that  it  was  neoeBsar;  for  her  to  appear  to  de- 
fend her  Interests  as  tnistee,  or  that  he  do  longer 
reroesented  her,  and  the  order  of  publication  by 
WDtch  plaintiff  was  made  a  party  stated  that  the 
object  of  the  action  is  for  the  sale  of  certain  real 
estate  [describing  it]  for  the  paymentof  thedebts 
of  "  testatrix.  ExecutioTi  had  tberetofore  been  lev- 
ied on  the  interest  of  testatrix's  husband  in  tbe 
land  under  the  will,  and  defendant  purchased  at 
the  ezeoution  sale.  Held,  that  defendant  violated 
his  duty  as  plalntifTs  attorney,  and  so  much  of  the 
decree  of  sue  in  the  special  prooeedings  as  direct- 
ed the  surplus,  after  paying  testatrix's  debts,  to  be 
paid  to  defendant  would  be  set  aside  as  void. 

T.  W.  Maaoa,  W.  C.  Bowen,  and  W.  H. 
Dajr,  tor  appellants.  R.  B.  Peeblee,  tor  ap- 
pelleea. 

Datib,  J.  Clvtl  action,  tried  bdore  Mao- 
Rae,  J.,  at  the  epiing  term.  1889,  of  the 
superior  court  of  Northampton  county. 
The  complaint  alleges,  in  sabstance:  (1) 
That  in  1873  Virginia  A.  Johnson  died  in 
Northampton  county,  leaving  a  last  will 
and  testament,  which  Is  set  out  as  a  part 
of  the  complaint.  That  aald  will  was  duly 

S roved  on  the  3d  dar  of  March,  1873,  and 
lat  Catharine  T.  Johnson,  the  ezecatrix 
therdn  named,  qualified  aasnch.  (2)  That 
on  the  let  day  ot  April,  1876,  said  execu- 
trix was,  by  a  decree  of  court,  removed, 
and  J.  J.  Long,  the  intefltate  ot  the  plain- 
tiff Qooch,  was  appointed  administrator 
d.  b.  n.  e.  t.  a.  (3)  That  in  September,  1876, 
said  Long,  administrator,  etc.,  Instituted 
a  proceeding  to  sell  the  real  estate  belong- 
ing to  the  testatrix  known  as  "Diamond 
Orove,"  to  make  assets  to  pay  debts.  In 
■aid  proceeding  Catharine  T.  Johnson* 
Mary  L.  Johnson,  C.  W.  Johnson,  P.  M. 
Johnson,  Jennie  V.  Johnson,  James  John- 
■OD,  Mrs.  M.  B.  Cook,  C.  A.  Johnson,  S.  B. 
McMillan,  W.  W.Peebles,  and  R. B.Peebles 
were  defendants.  (4)  That,  by  a  decree 
made  in  said  special  proceeding,  said  land 
was  sold,  and  thereafter  the  SfUe  was  con- 
firmed, and  a  distribution  of  the  proceeds 
directed.  A  copy  ot  said  special  proceed- 
ing Is  filed  as  a  part  of  the  complaint.  (6) 
That  W.  W.  Peebles,  one  of  the  defendants 
in  that  action,  was  a  defendant  in  said 
special  proceeding,  at  the  same  time  act- 
ing as  attorney  for  the  plaintiff  J.J.  Long; 
was  surety  on  the  prosecution  of  aald 
XiOng  as  administrator,  and  as  such  attor- 
ney he  drew  tbe  petition  for  sale  of  said 
land,  the  decree  Erecting  the  sale  thereof, 
the  order  directing  the  distribution  ot  the 
funds,  the  order  confirming  the  sale,  and 
the  order  of  publication.  He  acted  through- 
out said  proceeding  as  attorney  tor  plaln- 
tlffsandattonievtordefaidanhi.  (6)  That 
C.T.  Juhnson,  theexecntrix  above  named, 
one  of  the  plaintiffs  in  this  action,  and  one 
of  the  defendants  in  the  special  proctjedlng 
above  mentioned,  employe<l  said  W.  W. 
Peebles  as  her  attorney  while  she  acted  ew 
such  executrix;  and,  reposing  the  utmost 
confidence  In  his  Integrity  and  disposition 
to  deal  fairly  by  her  and  the  other  distrib- 
nteee  and  legatees  under  the  will  of  the 
said  Vlrgtola  A.  Johnson,  employed  and 
relied  upon  said  W.  W.  Peebles  to  manage 
and  protect  the  tntereste  of  hersell  and  the 


other  legatees  and  distributees  under  the 
will  of  the  said  Virginia  A.  Johnson  dur- 
ing the  administration  ot  said  J-  J-  Long; 
that  she  and  the  other  legatees  and  dis- 
tributees under  said  will  filed  no  answer 
tnsaJd  special  proceeding,  because  never  In- 
formed by  said  W.  W.  Peebles  that  it  was 
necessary  so  to  do  to  protecttheirinterest; 
that  she  never  saw  said  petition,  and  be- 
lieved, till  within  a  short  time  prior  to  the 
beginning  of  this  action,  that  the  scope  of 
said  petition  only  extended  to  the  sale  ot 
said  land  merely  to  make  assetu  to  pay 
the  debts  of  Vii^nla  A.  Johnson ;  that  she 
did  not  employ  said  W.  W.  Peebles  as  her 
attorney  In  person,  but  her  brother,  tbe 
late  James  Johnson,  the  husband  of  the 
said  Virginia  Johnson,  who  attended  to 
all  matters  of  business  for  her,  retained 
the  said  W.  W.  Peebles  for  her,  to  attend 
to  all  their  interests  In  said  estate.  (7) 
That  since  the  beginning  ot  tbisactlon  she 
and  the  otberlegateesand  dlstribotees  un- 
dM-  said  will  heard  for  the  first  time  of  the 
claim  of  the  defendants  W.  W.  Peebles  and 
R.  B.  Peebles  to  the  surplus  from  the  sale 
ot  said  land  remaining  after  the  payment 
of  tbe  debts  ot  Virginia  A.  Johnson ;  that, 
bad  the  legatees  and  distributees  nnder 
said  will  been  apprised  ot  any  such  claim, 
they  would  bare  rsstslsd  the  same.  They 
are  Informed  thatsald  claim  is  based  upon 
a  sale  under  executions  issuing  on  Judg- 
ments In  favor  ot  sundry  parties  against 
one  James  Johnson,  husband  of  the  said 
Virginia  A.  Johnson.  (S)  Tbe  plaintiffs 
are  informed  and  believe,  and  so  charge, 
thatthesald  James  Johnson  took  nothing 
under  the  will  of  tbe  said  Virginia  A.»  and 
that  tbe  sale  under  which  the  plalntittB 
claim  was  null  and  void.  (91  That  J.  J. 
Long  died  In  the  county  of  Halltax,  N.  C, 

on  the  day  of  April,  1K77,  and  that 

the  plaintiff  James  T.  (looch  was  soon 
thereafter  appointed  administrator  d.  b. 
n.  c.  t.  a.  ot  Virginia  A.  Johnson,  and  he  is 
also  the  administrator  d.  b.  a.  of  J.  J. 
Long.  (10)  These  ptalntlflA  are  Informed, 
believe,  and  so  charge  that  tiie  said  decree 
directing  the  payment  of  the  mririaa  of 
the  proceeds  arising  from  the  sale  of  said 
land  to  the  defendants  W.  W.  Peebles  and 
B.  B.  Peebles  was  without  warrant  of  law, 
is  null  and  void,  and  la  a  fraud  upon  the 
rights  of  the  plaintiffs.  Wherefore  the 
plaintiffs  demand  Jodgment  that  so  much 
of  said  decree  as  directs  the  payment  of 
the  surplus  ot  the  proceeds  ot  said  land 
after  the  payment  of  the  debts  ot  Virginia 
A.  Johnson  to  the  defendants  W.  W.  Pee- 
bles and  R.  B.  Peebles  be  amended,  can- 
celed, and  declared  void. 

The  answer  nl  W.  W.  Peebles,  so  far  as 
material  to  be  considered,  denies  so  much 
of  the  fifth  allegation  of  the  complaint  aa 
alleges  that  "he  acted  throughont  said 
proceeding  as  attorney  f or  def«idants ; 
that  In  the  special  proceeding  for  the  sale 
ot  tbe  land  be  acted  as  attorney  torthe pe- 
titioner therein.  He  denies  that  he  acted 
as  "attorney  for  the  defendants,  or  either 
ot  them,  or  that  he  ever  promised  to  act 
as  such,  or  that  he  was  ever  employed* 
or  sought  to  be  employed,  as  gQcn.**  In 
answer  to  the  sixth  section  of  the  eom- 
plalnthe  admits  that  he  acted  "aeattom^ 
lor  0.  T.  Johnson,  as  executrix  ot  V.  A. 
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JobiMon,  from  fhe  ttme  ol  berqaalMea- 
tlon  am  executrix  till  her  letten  testament- 
aaj  were  canceled,  and  «he  was  removed 
as  encQtrlx.  •  •  •  and  dnrtnjc  all  (Jt 
that  time  be  served  her  faithfully  to  the 
best  ot  his  ability;  but  he  denies  that  he 
was  employed  as  attorney,  or  acted  as  at- 
torney, lor  her,  or  either  of  the  defend- 
ants, in  said  special  proceeding,  after  she 
was  removed  as  executrix,  •  *  *  and 
after  and  during  the  administration  of 
said  J.  J.  Long.  According  to  his  best  rec- 
ollection and  belief  l>r.  JamesJohnson.the 
brother  of  tbe  testatrix,  employed  him  to 
act  as  attorney  for  said  testatrix,  as 
herein  stated."  The  seventh,  eighth,  and 
tenth  all^atlons  arealso  denied.  He  also 
Bays  that  the  court  has  no  Juriedlctlon  of 
the  subject-matter  of  theactlon,and  "that 
this  action  was  not  commenced  within  the 
tAme  limited  by  law,  because  It  was  not 
eommenced  within  three  years  from  the 
time  the  cause  of  action  accrued. "  B.  B. 
Peebles  adopted  tbe  answer  ut  his  co^e- 
fendant  W.  W.  Peebles. 

By  the  will  of  Virginia  A.  Johnson,  the 
whole  of  her  estate  Is  devised  and  be- 
queathed to  Catharine  T,  Johnson,  her 
Btater-in  law,  "in  trust  to  bold  and  pre- 
serve the  same  from  all  liability  to  the 
debts  of  my  husband,  James  Johnson, 
which  were  contracted  by  him  prior  to 
our  marriage.  Secondly.  To  hold  the 
same,  sublect  to  the  forgoing  provisions, 
for  tbe  use  and  benefit  of  my  husband,  the 
said  James  Johnson,  during  the  term  of 
his  natural  life,  and  at  his  death  to  dis- 
pose of  and  convey  the  same,  In  such  man- 
ner and  to  such  persons  and  purposes,  as 
tbe  said  James  Johnson  may  by  his  last 
will  and  testament  direct.  Thirdly.  In 
case  any  person  or  persons  should  take 
proceedings  to  subject  any  portion  of  my 
estate,  held  In  trust  as  aforesaid,  to  tbe 
debts  of  the  said  James  Johnson  which 
were  contracted  prior  to  my  marriage 
with  htm,  then,  and  In  that  case,  all  Inter- 
est, whether  as  ccatni  que  truitt  or  other- 
wise, of  thesald  James  Johnson  In  my  said 
estate  shall  Instantly  cease  and  determine, 
and  the  said  Catharine  Johnson  shall 
thereafter  hold  the  same,  divested  and  dis- 
charged of  the  aforesaid  trust,  and  upon 
the  following  trusts,  namely :  In  trust  for 
her  own  use,  and  further  use  ot  such  of  the 
daughters  of  my  said  husband,  James 
Johnson,  as  may  then  never  have  been 
married,  as  long  as  they  remain  single; 
as  each  may  marry,  her  interest  shall  cease, 
and,  when  all  are  married,  then  In  trust  for 
her  own  use,  and  the  use  oi  the  married 
daugfatera  ot  the  said  James  Johnson, 
■hare  and  share  alike.  On  the  death  of  tlie 
said  Catharine  Johnson,  her  interest  shall 
cease,  and  shall  go  over  Into  the  common 
fund,  for  the  benefit  of  the  other  ceatal 
que  trust.  Fovirtbly.  Subject  to  the  fore- 
Kolng  provision,  I  declare  that  Catharine 
Johnson  shall  have  power  to  sell  any  por- 
tion of  my  real  estate,  and  make  title  to 
tbe  parchaser  on  receipt  of  the  purchase 
money,  and  the  like  as  to  my  personal  es- 
tate, and  shall  rein  rest  the  proceeds,  to  be 
hdd  upon  the  same  trusts  as  the  original 
estate.  Fifthly.  In  case  my  husband. 
James  Johnson,  shall  die  without  having 
executed  any  last  will  and  testament,  I 
T.lls.B.no.6— ^ 


declare  that  my  s£Jd  estate  shall  be  held 
by  Catharine  Johnson,  upon  tbe  trust  de- 
clared In  the  third  clause  of  tbls  my  will. 
Sixthly.  In  case  the  said  James  Johnson 
shall  fully  pay,  or  discharge  by  any  means, 
all  and  every  part  of  the  debts  con  tract^ 
by  him  prior  to  my  marriage  with  him. 
then,  and  In  that  case,  I  declare  that  he 
shall  take  and  receive  all  my  aforesaid  es- 
tate, fresand  discharged  from  all  the  trusts 
In  the  premises  declared,  and  shall  hold 
the  same  absolutely  for  bis  own  sole  use 
and  benefit."  Catharine  T.  Johnson  Is 
named  sole  executrix  and  qualified  as  such, 
and  employed  tbe  defendant  W.  W.  Pee- 
bles, who  was  then  a  practicing  attorney 
In  Northampton  county,  as  her  couDsel. 

From  the  special  proceedings,  referred 
to  In  the  complaint,  a  copy  of  which  Is 
sent  up  with  the  record.  It  appears  that 
the  defendants  therein  other  that  W.  W. 
Peebles  and  R.  B.  Peebles  were  non-resi- 
dents, and  in  the  notice  to  make  them  par- 
ties by  publication  it  is  stated  that  the 
"object  of  the  action  Is  for  the  sale  ot  cer- 
tain real  estate  [describing  it]  for  the  pay- 
ment of  the  debts  ol  the  deceased,  v .  A. 
Johnson,  and  that  no  prasonal  claim  Is 
made  against  them.**  Tbls  notice  Is 
signed,  "  W.  W.  Pebbles,  Plaintiff's  Atty. " 
The  sale  under  that  proceeding  was  made 
December  4, 1876,  and  reported  the  same 
day,  and  on  the  24th  of  December,  1876, 
there  was  an  order  that  "the  defendants 
take  norice  that,  unless  objection  is  made 
within  ten  days  from  the  service  ol  this 
notice, "the  report  of  sale,  etc.,  will  be 
confirmed.  There  Is  an  Indorsement  as 
follows:  "Service  acc^ted  Decembw  24th, 
1876.  W.  W.  Peebles.  R.  B.  Pebbles." 
This  notice  does  not  appear  to  have  been 
served  upon  the  other  defendants,  plain- 
tiffs In  this  action,  by  publication  or  other- 
wise. There  is  an  orderwlthont  date  con- 
firming the  sale,  and  directing  J.  J.  Long, 
administrator,  etc.,  to  pay  therefrom  the 
debts  andchaives  of  administration,  "and 
that  the  surplus.  If  any,  he  shall  pay  to 
the  defendants  W.  W.  Peebles  and  R.  B. 
Peebles."  James  Johnson  died  in  1876, 
without  having  made  any  will,  and  tbe 
plaintiffs  Camilla  and  Lula  were  bis  only 
unmarried  daughters  at  the  time  of  his 
death.  The  proi»erty  of  Mrs.  Johnson 
consisted  mainly  In  the  plantation  on 
which  she  I'eeided  at  the  time  of  her  death, 
known  as  "Diamond  Grove."  Previous 
to  the  death  ot  the  said  James  Johnson, 
executions  Issued  against  him,  and  were 
levied  upon  his  Interests  In  the  said  Dia- 
mond grore  plantation,  and  a  tew  days 
after  his  death  a  sale  was  had  under  said 
executions,  at  the  conrt-honse  door  In 
Jacksun,  on  the  6th  of  April,  1876.  when 
and  where  the  defendants  W.  W.  Peebles 
and  R.  B.  Peebles  became  the  purchasers 
in  the  sum  of  flO  or  f  15.  A  proceeding 
had  been  instituted  before  the  clerk  of 
Northampton  superior  court  to  remove 
tbe  said  Catharine  Johnson  as  executrix, 
and  on  the  28d  di^  ot  liarch,  1876.  she  was 
removed  by  the  clerk,  and  J.  J.  Long,  the 
plaintiff  Oooch's  intestate,  qualified  In  her 
stead  as  administrator  de  bonia  dob  cum 
teatamento  aanexo  of  Virginia  A.  John- 
son, on  Aprill,  1N76.  Said  proceeding  be- 
fore tbe  clerk  was  at  the  Instance  m  the 
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■aU  J.  J.  "Loue,  who  waa  a  creditor  ot 
Virginia  JohnaoD,  whose  attorney  In  the 
matter  was  tbe  defendant  B.  B.  Peebles, 
and  tlie  aald  Catharine  was  represented  by 
her  counsel,  tbe  defendant  W.  W,  Pe^tbles. 
On  September  12, 1876,  a  special  proceeding 
was  Instituted  before  tbe  clerk  to  sell  Dia- 
mond grore.  to  make  asBats  to  pay  tbe 
debts  ot  Virginia  Johnson.  In  said  pro- 
ceeding, the  said  J.  J.  Long,  as  administra- 
tor de  bonis  uon  cum  tesUimeDto  nnnexo 
of  Virginia  Johnson,  is  plaintiff,  and  Cath- 
arine T.  Johnson,  Camilla  Johnson,  Lula 
Jolinson,  called  May  L.,  tbe  aboTe  plain- 
tiffs, C.  W.  Johnson,  P.  M.  Johnson,  Jen- 
nie V.  Davidson,  Mrs.  N.  B.  Cook.  Susan 
B.  McMillan,  and  the  said  W.  W.  Peebles 
and  B.  B.  Peebles  are  defendants.  The 
said  W.  W.  Peebles  appears  as  attorney 
for  the  plaintiff  Long,  and  all  the  papers 
drawn  In  said  proceeding  are  In  his  hand- 
writing. The  clerk  ordered  a  sale  ol  the 
land,  appointing  tbe  plaintiff  J.  J.  Long  a 
commlBBloner  to  sell  the  same.  Sale  was 
made  and  confirmed,  and  in  the  final  de- 
cree It  la  adjudged  that  all  the  surplus 
arising  from  the  sale,  after  paying  the 
debts  ot  Virginia  Johnson,  should  belong 
to  the  defendants  W.  W.  Peebles  and  B.  B. 
Peebles.  The  said  J.  J.  Long  is  dead,  and 
the  plaintiff  Oooch  Is  his  aldmlnlstrator, 
and  also  administrator  of  Virginia  John- 
son. 

The  purpose  ol  this  action  is  to  declare 
fraudulent,  and  to  set  aside,  so  much  ot 
said  final  decree  as  adjudges  that  tbe  sur- 
plus arising  from  the  sale  of  Diamond 
grove,  after  paying  the  debts  of  Virginia 
Johnson,  should  belong  to  the  defendants 
W.  W.  Peebles  and  B.  B.  Peebles.  When  the 
case  was  called  tor  trial, plaintiffs  moved  tor 
Judgment  on  the  pleadings,  on  the  ground 
that  the  pleadings  themselves  disclosed  a 
state  of  facts  l£at  renders  that  part  of 
the  said  final  decree  fraudulent  and  void. 
This  motion  was  dented  by  his  honor, 
and  tibe  plalntltts  excepted.  The  follow- 
ing two  iBsaes  were  agreed  on  to  be  sub- 
mitted to  the  Jury:  (1)  la  that  part  of  the 
decree  declaring  the  defendants  entitled  to 
the  surplus,  after  paying  the  debts  of  Vir- 
ginia Johnson,  fraudulent?  (2)  Is  the  ac- 
tion barred  by  the  statute  of  limltatlonB? 
The  plaintiffs  Introduced  thetollowlngevl- 
dence:  (1)  The  record  ot  the  special  pro- 
ceeding to  sell  Diamond  grove  to  make 
aseets,  alt  the  papers  In  which  are  admit- 
ted to  be  In  the  handwriting  of  W.  W. 
Peebles.  (A  copy  of  this  record  is  at- 
tached to  Hie  case,  and  made  a  part  there- 
of.) (2)  The  record  of  a  suit  now  pend- 
ing la  the  superior  court  ot  Northampton 
county,  in  which  tbe  said  J.  T.  Gooch,  as 
administrator  of  J.  J.  Long,  is  plaintifT, 
and  W.  W.  Peebles  is  defendant,  to  recov- 
er the  funds  in  bis  hands  belonglug  to  the 
estate  ot  his  InteRtate,  who  waa  a  credit- 
or of  Virginia  Johnson,  arising  from  the 
gale  of  Diamond  grove.  In  this  action  an 
account  was  stated  by  an  order  In  tbe 
cause,  in  which  the  defendant  W.  Pee- 
bles admitted  a  balance  in  his  hands  of 
92,986.  (3)  The  proceedings  and  exhibits 
in  the  complaint  for  the  purpose  of  show- 
ing what  facts  are  admitted  by  thedefend- 
nnts.  (4)  The  deposition  ot  Catharine  T. 
Johnson,  who  resides  In  Mecklenburg 


«>anty,  Va.,  In  which  she  testlfles,  la  mth- 
stance,  that  she  dnlyqualtfled  as  executrix 
of  Virginia  Johnacm,  end  was  afterwards 
removed ;  that  through  her  brother,  James 
Johnson,  she  employed  Mr.  W.  W.  Peebles 
as  her  counsel  as  executrix  and  trustee  un- 
der tbe  wilt,  and  relied  upon  him  to  pro- 
tect her  Interests  as  such  ezeentrix  and 
trustee.  In  reply  to  the  question  vrbether 
she  employed  counsel  to  defend  her  Int^ 
ests  In  the  proceedings  Instituted  on  tbe 
12th  of  September,  1876,  by  J.  J.  Long,  ad- 
ministrator d.  b.  n.  c.  t.  a.,  to  sell  tlie  real 
estate  known  as  "Diamond  Grore,"  to 
make  assets  to  pay  debts,  etc.,  she  says: 
"Mr.  W.  W.  Peebles  had  been  employed 
as  my  couns^  as  executrix  and  tmstee. 
and  I  relied  upon  him,  and  him  alone,  to 
protect  my  Interests  as  sachexecntrix  and 
tmstee  about  that  and  every  other  mat- 
ter ot  the  estate. "  In  answer  to  tbe  ques- 
tion why  she  failed  to  file  any  answer  ur 
make  any  defense  to  said  proceedings,  she 
says:  "I  did  not  know  that  It  was  neces- 
saiT.  I  did  not  bear  anything  from  Mr. 
Pewlea,  and  I  thought  he  wodIo  do  what- 
ever was  necessary  to  protect  my  Inters 
ests,  and  thathewonld  keep  melnformed. " 
(8)  In  said  proueedlng  a  final  decree  was 
made,  directing  the  distribution  of  tbe 
surplus  arising  from  the  sale  ot  Diamond 

frove,  after  paying  the  debts  ot  Vlisiuia 
otanson.  State  when  yon  were  first  in- 
formed ot  said  decree,  and  the  order  there- 
in directing  the  dlstrlbation  of  sidd  sur* 
plus?  AnswOT.  X  first  heard  ot  this  only 
a  short  time  ago,— -within  the  last  two  or 
three  weeks, — rectivlng  the  Information 
through  Mr.  T.  W.  Mason.  If  I  had  re- 
ceived any  information  that  Mr.  Peebles 
would  claim  the  surplus,  after  paying  the 
debts  ot  Virginia  Johnson,  Instead  of  its 
coming  to  me,  as  executrix  and  tmstee,  I 
should  have  resisted  It,  and  asserted  my 
claim  to  It."  The  daoidants  were  not 
present  or  represented  at  the  taking  erf 
said  deposition. 

The  defendant  W.  W.  Peebles  waa  intro- 
duced as  a  witness,  and  said:  "I  neva 
had  any  connection  with  Catharine  T. 
Johnson,  except  as  attorney  for  her  in  tbe 
probate  of  the  will  of  Vi^nia  A.  John- 
son, and  as  her  attorney  tor  the  adminis- 
tration ol  tbat  estate,  so  long  as  she  re- 
mained executrix  up  to  the  time  of  her 
removal,  except,  probably,  one  other  time, 
when  she  and  Dr.  Johnson  were  warrant- 
ed, and  I  defended  the  .suit.  According  to 
my  recollection,  she  was  warranted  as 
executrix.  Sbenererpald  me  a  eent  In  her 
lite.  Neither  she.  nor  any  one  for  her. 
ever  consulted  me  after  she  was  removed 
as  executrix.  Don't  remember  to  have 
spoken  to  her,  except  on  the  day  she  quali- 
fied. The  business  was  conducted  be- 
tween me  and  her  brother.  Dr.  James 
Johnson.  I  did  not  dispute  Mr.  Long's 
right  to  sell  the  land  for  assets.  I  did  oot 
attempt  to  represent  any  of  tfaedelendantv 
In  that  proceeding ;  only  represented  Mr. 
Long  as  hts  attorney.  Never  expected 
anything  but  my  portion  of  the  snrplns. 
At  that  time  did  not  expect  mu<^  from 
that  source.  No  part  of  tbe  surplus  has 
ever  been  paid  over  to  B.  B.  Peebles. 
Don't  remember  whether  the  costs  have 
been  paid,  but  think  they bave  bean.  lUas 
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Catharine  Johnaon  never  wrote  to  me 
about  her  bnsiness  after  her  removal.  R. 
B.  Peebles  wae  attorney  tor  J.  J.  Long 
tn  the  special  proceeding  for  the  reraoriu 
of  Catbai^e  Johnson,  executrix.  I  resist- 
ed that  motion  tor  a  long  time;  wroteher 
that  she  would  be  removed  if  she  did  not 
come  up  and  make  a  showing.  She  did 
not  come,  and  made  no  return.  I  suppose 
she  Is  a  trustee  under  the  will.  I  did  not 
concave  that  I  had  any  other  employment 
from  ber  but  the  probate  of  the  wUl,  and 
the  aettlemmt  of  the  administration  ol  the 
estate.  She  had  no  other  attorney  but 
me.  I  can't  say  that  I  was  Dr.  Johnson's 
general  Httoruey;  he  acted  for  his  sister. 
I  think  Mr.  Coningland  was  his  general 
attorney.  My  recollection  Is  that  he  em- 
ployed  me  to  pro  re  the  will  and  assist  his 
sister  In  admlnUterlns;  the  estate  while 
she  was  executrix.  I  don't  remember 
whether  she  was  removed  before  the 
.  T  bought  the  Interest  of  Dr.  John- 
son In  the  laud  before  she  wae  removed. 
I  did  not  advise  her  that  I  had  bought  his 
Interest.  I  did  not  procare  the  sale  of  the 
land.  I  did  not  conceive  It  was  my  duty 
to  advise  her  that  Z  had  purchased  and 
claimed  the  land.  I  paid  a  very  small 
sum  for  it, — ten  or  fifteen  dollars.  Ji  the 
sale  was  made  before  her  removal,  then  I 
was  her  attorney ;  if  made  after  her  re- 
moval, then  I  was  not  her  attorn^. 
When  the  sale  took  place  under  the  execu- 
tion, I  don't  remember  whether  she  had 
been  removed  or  not.  Mr.  J.  J.  Long 
claimed  about  91,S00,  and  afterwards  Ills 
administrator,  J.  T.  Oooch,  claimed  about 
$500  more.  I  denied  that  claim.  Don't 
think  he  ever  told  me  after  the  sale  of  the 
land  bow  much  he  claimed.  I  got  the 
commissions  for  the  sale  of  the  land.  Mr. 
Long  was  appointed  commissioner,  but  I 
did  all  thp  business.  1  got  paid  for  taking 
ont  the  letters.   I  expect  one-half  the  sur- 

Elns  in  my  hands  to  go  to  me,  and  one- 
alf  to  R.  B.  Peebles.  The  executions 
asainst  Dr.  Johnson  were  in  the  sheriff's 
bands  before  his  death,  but  the  sale  of  the 
land  was  made  a  few  days  after  bis  death. 
Bis  interest  in  the  Diamond  grove  land 
was  sold  by  the  sheriff.  [  did  not  procure 
the  executions  to  Issue;  lonlylunned those 
I  represented  after  the  others  had  Issued, 
because  I  thought  they  had  priority.  I 
bad  no  idea  that  James  Johnson's  Inter- 
est In  the  land  was  worth  so  much. 
There  were  divers  suits  pending  against 
the  estate  of  Virginia  A.  Johnson,  which 
turned  out  favorably  to  the  estate.  J.  T. 
Oooch,  as  administrator  of  Virginia  A. 
Johnson,  has  a  suit  against  me,  claiming 
money  for  her  estate.  The  suit  was  first 
as  administrator  of  J.  J.  Long;  then  he 
qaalifled  as  administrator  de  bonis  noa 
of  Vlrfdnla  A.  Johnson.  This  salt  was 
pending  a  long  time  t>efore  the  present  ac- 
tion. In  it  he  demanded  this  suirlus.  I 
resisted  paying  the  money  over  to  Oooch's 
admtnlB&ator,  V.  A.  Johnson,  on  the 
^ronnd  that  Long,  administrator,  had 

fot  money  enough  to  pay  all  the  debts, 
also  paid  some  coats  and  charges  a  gainst 
her.  The  balance  found  In  my  hands  was 
about  92.985.00,  proceeds  ol  sale  of  Dia- 
mond grove.  If  these  suits  against  Vir- 
ginia Johnson  had  been  successful,  the 


sale  of  the  land  would  not  have  paid  me 
a  cent.  Can't  remember  whether  the  pur- 
chase of  the  land  at  sheriff's  sale  was  be- 
fore or  after  removal  of  Miss  Catharine  T. 
Johnson.  I  bad  no  occasion  to  advise 
Miss  Catharine  T.  Johnson  in  the  man- 
agement of  the  estate,  except  to  defend 
suits  brought  against  her.  I  never  in- 
formed her  that  I  had  ceased  to  act  as  her 
counsel.  Don't  remember  that  Dr.  John- 
son ever  consulted  me  In  regard  to  bis 
rights  under  the  will.  The  suit  for  Miss 
Catharine  Johnson's  removal  bad  pended 
a  long  time.  I  regretted  her  removal  very 
much,  on  account  of  the  Johnsons,  and  on 
myown  account.  I  had  neverused  acent. 
Dr.  Johnson  had  come  up  here  frequent- 
ly and  consulted  me.  I  complained  to  R. 
B.  Peebles  that  I  had  never  received  any- 
thing, and  it  was  agreed  that  I  might 
represent  Mr.  Long  tn  filing  peti-tion  to  sell 
Diamond  grove,— might  be  his  attorney. 
I  saw  Mr.  Loug.  A  day  was  appointed 
for  him  to  come.  He  came,  tmd  made  the 
affidavit  to  the  petition.  It  was  agreed 
that  I  should  act  for  him,  do  the  work, 
and  take  thecommlsslons.  He  tamed  the 
whole  matter  over  to  me,  and  I  really  act- 
ed as  administrator.  I  was  his  attorney, 
and  I  was  also  defendant.  I  was  assignee 
of  Dr.  Johnson's  Interest  In  the  land.  If 
there  were  no  debts,  R.  B.  Peebles  and  I 
were  entitled  to  the  whole.  It  was  my  in- 
tention to  make  the  debts  of  Virginia 
Johnson's  estate  as  small  as  possible,  for 
the  intr^rests  of  the  estate.  I  don't  see 
that  the  positions  were  antagonistic.  I 
discharged  my  duties  faithfully  to  Mr. 
Long.  **  The  defendants  further  Intro- 
duced the  record  of  a  suit  now  pending 
In  the  superior  court  of  Northampton 
county.  In  which  Catharine  T.  Johnson, 
Camilla  Johnson,  and  Lula  Johnson  are 
plaintiffs,  and  J.  T.  Gooch,  administrator 
of  J.  J.  Long,  Is  defendant,  begun  August 
25, 18S2,  for  an  account  and  settlement  of 
the  estate  of  Virginia  Johnson.  Also,  rec- 
ord showing  removal  of  Catharine  John- 
son, on  23d  March,  1876,  and  ^polntment 
of  J.  J.  Long  In  her  stead,  on  April  1, 1876. 
Also,  deed  of  Sheriff  Newsorae  to  W.  W. 
Peebles  and  R.  B.  Peebles,  dated  April  6, 
1876,  conveying  to  them  the  Interests  of 
Dr.  Johnson  In  Diamond  grove,  and  recit- 
ing that  the  said  trust  was  sold  on  the  6th 
day  of  April,  1876.  The  evidence  for  plain- 
tiffs and  defendants  here  closes. 

The  plaintiffs  asked  the  following  in- 
structions: **  U)  If  the  Jury  should  believe 
that  Catharine  T.  Johnsuu  employed  W. 
W.  Peebles  as  her  counsel,  and  relied  on 
him  to  protect  herinterestsinthe  mauagt;- 
ment  of  ber  interests  as  execntrix  and 
trustee,  and  that  he  gave  her  no  Informa- 
tion as  to  the  decree  made  in  the  special 
proceeding,  declaring  that  the  surplus 
should  go  to  W.  W.  Peebles  and  R.  B. 
Peebles,  then  that  would  be  a  fraud,  and 
the  Jury  should  answer  the  first  Issue, 
'Yes.'  (2)  If  you  are  satisfied  from  the  ev- 
idence that  the  sale  of  the  land,  under  the 
executions  on  Judgments  against  James 
Johnson,  was  made  afterthe  death  of  said 
Johnson,  such  sale  was  absolutely  void, 
and  the  deed  made  in  pursuance  of  such 
sale  to  W.  W.  Peebles  and  R.  B.  Peebles 
conv^ed  no  t^tle  to  said  lax 
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terait  fheram.  (8)  That  the  oidy  erldenee 
ai  to  the  time  of  death  of  James  Johnson 

la  the  teatimony  of  W.  W.  Peebles,  and.  if 
yon  belieTe  his  evidence,  Johnson  died  be- 
fore the  sale  of  the  land  under  execution, 
(4)  That  W.  W.  Peebles  and  R.  B.  Peebles 
were  not,  at  the  time  of  tbe  sale  of  the 
land  in  the  proceeding  to  make  assets,  tbe 
owners  of  any  Interest  in  said  land.  (6) 
That  W.  W.  Peebles  and  R.  B.  Peebles 
have  no  Interest  In,  and  are  not  entitled 
to  the  surplus  resnltlng  from,  tbe  sale  of 
the  land  to  makeasKts."  Ills  honor  re- 
fused to  give  any  of  the  InBtmctions  prayed 
tor.  and  plalntlHs  excepted. 

Hie  honor  chafed  the  lury  as  follows: 
"There  was  a  special  proceeding  in  tbe  su- 
perior court,  brought  by  J.  J.  Long,  ad- 
ministrator of  Virginia  Johnson,  against 
Catharine  T.  Johnson  and  other  heirs  of 
Vlrdnla  Johnson,  and  W.  W.  Peebles  and 
R.  B.  Peebles,  who  had  bought  at  execu- 
tion aale  a  piece  of  land  In  the  county,  un- 
der execution  against  James  Johnson,  to 
subject thesame  land  to  saleby  the  admin- 
istrator to  pay  the  debts  of  Virginia  A. 
Johnson.  There  was  an  order  of  sale,  and 
tiie  land  was  sold  by  the  commlsrioner 
appointed  by  tbe  court,  and  the  purchase 
money  collected,  and  an  order  made  con- 
firming the  sale,  directing  the  payment  of 
tbe  debts  ot  Virginia  Johnson,  and  the 
payment  of  the  balance  of  tbe  purchase 
money  to  the  defendants  W.  W.  Peebles 
and  B.  B.  Peebles.  The  plaintiffs  in  this 
action,  J.  T.  Gooch,  administrator  of  J. 
J,  Long,  and  as  administrator  de  bonis 
Doo  of  Virginia  A.  Johnson,  Catharine  T. 
Johnson,  and  Lula  Johnson,  who  claim 
to  be  interested  in  this  balance  remaining 
after  the  payment  of  Virginia  A.  John- 
son's debts,  now  seek  to  have  set  aside 
and  declared  void  that  portion  of  the  final 
decree  which  directs  the  pigment  of  the 
balance  to  these  defendants,  npon  "Uie 
ground  that  their  part  of  the  decree  was 
obtained  by  fraud,  and  Is  therefore  void. 
These  are  the  two  issaes  which  the  coun- 
sel on  each  side  have  agreed  upon  as  nec- 
essary for  you  to  pass  upon:  (1)  Is  that 
part  of  the  decree  declaring  thedetendants 
entitled  to  the  surplus,  after  paying  the 
debts  of  Vlrglnta  Johnson,  frandulwt  ?  It 
Is  admitted  that  the  defendant  W.  W. 
Peebles  was  acting  as  counsel  for  the  pe- 
titioner, J.  J,  Long,  administrator  of  Vir- 
ginia A.  Johnson,  in  the  special  proceed- 
ing, and  that  he  prepared  the  petition 
and  the  orders,  which  are  In  his  handwrit- 
ing. Now  it  Is  alleged  that  he  was  also  the 
counsel  of  Miss  Catharine  T.  Johnson, 
who  bad  been  executrix  of  Virginia  John- 
son before  Mr.  Gooch  [meaning  Mr.  Long] 
was  made  administrator,  and  had  been 
removed,  and  Mr.  Ooocb  [mnanlng  Mr. 
Long]  appointed  in  her  place ;  that  he  was 
her  legal  adviser,  and  was  relied  upon  by 
her  as  her  general  counsel  at  the  time  tbe 
special  proceeding  was  brought  and  car- 
ried on ;  and  that  he  acted  in  that  pro- 
ceeding, not  In  her  Interest,  but  against 
faer,and  that  suchactlon will notbeupheld 
in  the  law,  but  will  be  declared  fraudulent 
andvotd.  Ontbeotherhand,thedefendant 
W.  W.  Peebles  avows  that  he  was  not  her 
attorney  or  counsel  at  the  time  be  con- 
ducted the  special  proceeding.  He  admits 


tiiat  be  had  bean  her  connodl  and  advlKr 
while  she  was  ezecntrlx  ot  Vlrslnla  John* 
son.  bat  he  testifies  that  from  the  timeirf 
her  removal  he  ceased  to  be  In  the  relation 
of  attorney  to  client;  and  this  is  tbe  pcrint 
for  you  to  determine,  and  what  was  paid 
tor  the  laud  when  the  Interest  of  Dr.  John- 
son In  tbe  land  was  sold,  whether  a  fair 
price  or  not.  But  was  he  stlU  ber  attor- 
ney or  coonsel?  for,  It  he  was,  be  coold  not 
bny  In  tbe  land  for  blmselt.  H  be  ceased 
to  be  her  l^al  adviser  when  she  was  t» 
moved  from  executrixsblp  of  the  estate  of 
Vii^nla  Jobnson,  and  no  longer  occupied 
that  relation  to  her,  be  could  bid  at  the 
sale  of  the  land,  and,  if  he  was  the  higheKt 
bidder,  was  entitled  to  be  declared  the 
purchaser.  The  plalntltb,  having  aileged 
fraud  In  the  transaction,  must  satisfy  yon 
ot  Its  truth.  If  they  have  so  satisfied  yun, 
answer  tbe  first  Issue, 'Yes;*  otherwise. 
'No.'  (2)  Is  the  action  barred  by  tbe 
statute  of  limitations?"  On  tbls  last  is- 
sue, his  honor  said  be  would  take  tbe  re- 
sponsibility to  direct  the  jury  to  answer, 
**No.**  Plaintiffs  excepted,  for  the  refusal 
of  bis  honor  to  give  the  Instmctlnns 
prayed  tor  by  them,  and  also  for  error  in 
the  Instrucdona  as  given.  The  1017  re- 
sponded to  the  first  issue,  "No."  Tbe 
plaintiffs  moved  for  Judgment  aon  ob- 
atante  veredicto^  on  the  aground  that  tbe 
non-resident  parties  were  never  properly 
served  with  summons  In  the  special  pro- 
ceeding. His  honor  denied  this  motion, fur 
the  reason,  as  stated  by  him,  that  relief 
could  be  obtained  by  motion  in  the  spedal 
proceeding, and  plaintlffaexcepted.  PliUn- 
tifis  then  entered  a  rule  for  a  new  trial  for 
the  errors  already  alleged.  Rule  dis- 
charged. Before  signing  the  Judgment 
tbe  Judge  allowed  the  summons  In  this  ac- 
tion to  be  BO  amended  as  that  the  plain- 
tiff Gooch  mlghtsne,  both  aa  administrator 
de  b&nia  aoa  ot  J.  J.  Long  and  adminis- 
trator de  bouts  Don  eum  teataatent-o  an- 
nexo  ot  Vii^mla  A.  Johnson.  There  was  a 
verdict  and  judgment  for  defendants,  and 
plaintiffs  appealed. 

Several  questions  are  presented  In  the 
record,  but  we  think  it  only  necessary  to 
consider  that  presented  by  the  refusal  of 
bis  honor  to  give  tbe  first  prayer  for  In- 
BtrucHons  aeked  by  the  ptaintlffs.  and  thi> 
exception  to  the  charge  as  given  In  relation 
thereto,  asthese  will  be  decisive  ot  the  case 
upon  its  merits.  Were  tbe  plain  Lilts  en- 
titled to  the  first  prayer  tor  instructionr>. 
which  was  denied,  and,  It  so,  was  It  suffi- 
ciently Included  in  tbe  charge  as  giren? 
An  attorney  is  licensed  by  the  state  tu 
practice  law,  and  Is  thereby  Invested  with 
certain  rights  and  privll^fea,  which  Impuso 
upon  him  correlative  duties  and  oblign- 
tions.  He  Is  an  officer  of  the  cuorts  in 
which  be  may  practice,  and  occupies  a 
4 uAAf  official  relation  to  the  public;  and. 
when  he  aasumes  tbe  duties  of  attorney  to 
client,  one  of  these,  undoubtedly.  Is  to 
communicate  to  his  <^lent  any  tact  within 
blB  knowledge,  rdatlve  to  tbe  bnslnesB 
about  which  he  Is  employed,  that  it  may 
be  important  for  tbe  client  to  know ;  and, 
having  once  assumed  the  relation  of  at> 
tomcy  to  client,  be  cannot  terminate  it  at 
bis  pleasure,  and  without  notice  to  his  cli- 
ent, so  long  as  anything,  remaius  to  be 
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done  aboat  the  matter  tn  which  he  la  ao 
employed.  Week».  Attys.  §  249;  Walton 
V.  Sugg,  Phil.  (N.  G.)  9».  It  is  admitted 
that  Mr.  W.  W.  Peebles  was  attorney  for 
the  plalntllf  G.  T.  Johneon,  but  he  inalats 
that  he  waa  only  her  counael,  aa  execntrlx, 
"for  the  admlnlatratlon  of  the  estate  ae 
long  as  Htae  remained  executrix,  np  to  the 
time  of  her  remoral, "  and  that  he  ceased 
to  be  snch  when  ahe  was  remOTed.  She 
was  not  only  executrix  ot  the  will  of  V. 
A.  Johnson,  about  which  It  was  his  doty 
to  advise  her.  but  she  was  also  tmatee  un- 
der the  will,  with  Important  duties  to  dis- 
charge as  such, — a  trust  tbat  lurolved 
rif?htB  of  her  own,  as  well  as  duties  to 
others.  It  appears  from  the  record  that 
ahe  was  a  non-resident,  and,  in  any  event. 
It  was  the  duty  of  her  attorney  to  Inform 
her  of  the  fact  that  ahe  had  been  removed 
as  execntrlx,  and  that  she  had  rlfchta  aa  a 
devisee,  and  duties  to  discharge  as  trustee 
□nder  the  will,  which  remained,  notwith- 
standing her  removal  as  execatiix.  These 
were  matters  of  great  Importance  to  her, 
abont  which  It  Is  manifest  she  would  need 
euuns^;  and,  If  be  Intended  no  longer  to 
act  as  such,  it  was  his  duty  to  so  Inform 
her.  and  he  could  not  terminate  his  rela- 
tion to  her  as  attorney  without  ao  Inform- 
ing* her.   Needing  counsel,  and  having  em- 

Sloyed  counsel,  she  could  not  be  thus  left 
cnoraat  of  the  fact  that  she  had  none. 
Thedatyotcoanseldld  not  begin  with  the 
proceedings  instltated  for  her  removal  as 
execntrlx.  He  bad  been  employed  long 
before,  and  was  what  has  been  usually 
termed  general  counsel  and  adviser  as  to 
her  duties  under  the  will;  and  her  duties 
as  execntrlx,  and  her  rights  and  duties  as 
trustee,  were  so  Intimately  blended,  that 
duties  (A  counsel  would  have  been  only 
half  (llschaisred  If  he  failed  to  advise  her  as 
to  both ;  and.  In  the  absence  of  any  notice 
or  information  to  the  contrary,  she  had  a 
right  to  regard  the  relation  of  attorney 
and  client  as  continuing,  and  the  attorney 
could  not  terminate  it  without  such  no- 
tice. Scrupulona  good  faith  is  required  of 
an  attorney  towards  his  client,  and,  even 
after  the  relation  ceases,  the  attorney  can 
acquire  no  rights,  and  assume  no  obliga- 
tions. In  regard  to  the  subject-matter  of 
his  advice  and  counsel,  antagonistic  to  the 
rights  and  Interests  of  the  client,  unless 
the  most  ample  Information  has  been  af- 
forded to  place  the  client  on  her  guard. 
Weeks.  Attya.  5  271  et  seq.;  Zelgler  v. 
Hughes.  55  111.  2^.  But  It  is  said  that  no 
fees  were  paid.  This  cannot  alterthe  naae. 
It  does  not  appear  that  they  were  demand- 
ed or  required  to  be  paid  In  advance,  and 
she  was  not  notified  that  payment  of  fees 
was  necessary  as  a  requisite  to  the  contln- 
nance  of  counsel.  Besides,  it  was  not  un- 
natural that  she  should  have  supposed 
that  tbey  wonid  be  paid  In  the  settlement 
of  the  estate,  when  nmds  might  be  in  hand 
to  enable  herto  do  so.  However  thla  may 
be.  tbe  attorney  la  not  juatifled  In  termi- 
nating his  relation  to  hia  client  tor  this 
reason  without  notice.  Weeks,  Attya.  5 
316.  Mr.  Peebles  aays :  "  I  suppose  she  [C. 
T.  Johnson]  la  a  truatee  under  the  will.  I 
did  not  consider  tbat  I  had  any  other  em- 
ployment froin  her  bnt  tiie  probate  ot  the 
frill  and  tbe  ■ettlemant  of  tne  admlnistra- 
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tlon  of  the  estate.  She  had  no  other  at- 
torney but  me,"etc.  And  again, In  regard 
to  the  proceedings  forthe  sale  oT  land,etc., 
he  aaya:  "I  saw  Mr.  Long.  A  day  was 
appointed  tor  him  to  come.  He-came  and 
made  the  affidavit  to  the  petition.  It  waa 
agreed  tbat  I  should  act  for  him ;  do  the 
work  and  take  the  commissions.  He 
turned  the  whole  matter  over  to  me*  and 
I  really  acted  as  administrator.  I  was 
his  attorney,  and  I  was  also  defendant." 
These  were  relatione  that  placed  hia  duty 
and  hia  intereat  In  conflict,  and  the  law 
will  not  permit  it.  It  la  not  necessary  that 
there  ahould  have  been  any  actual  fraud 
In  the  tranaactlon,  bat  the  rule  which  for- 
bids It  rests  npon  the  broad  principle  of 
public  policy,  which  precludes  persons  oc- 
cupying these  fiduciary  relations  from  rei>- 
resentlng  conflicting  interests  that  may 
tempt  them  to  disregard  duty,  and  lead 
to  Injury  on  one  side  or  the  other. 

The  law  will  not  permit  an  attorney  to 
represent  conflicting  Interests  at  the  same 
time,  nor  will  It,  after  he  has  represented 
one  side,  permit  him  to  become  the  attor- 
ney of  the  adverse  side  In  regard  to  the 
matter  in  controversy,  to  tbe  detriment  of 
his  original  client.  Mulj^enx  v.  Haey,  81 
N.  G.  118.  "The  relation  ot  attorney  and 
client  Is  usually  terminated  by  the  termi- 
nation of  the  particular  proceeding  or 
business  for  wbich  he  was  employed. 
*  *  *  His  authority  to  act  cannot  be 
ended  by  hie  own  voluntary  act,  to  bis 
client's  detriment."  Weeks,  Attys.  S  249. 
Again,  it  la  said  by  the  same  author,  (sec- 
tion 268:)  "An  attorney,  empU>yed  or  con- 
sulted as  such  to  draw  a  deed  or  an  appli- 
cation for  an  original  title  to  land,  la  pre- 
cluded from  buying  In  for  his  own  use  any 
outstanding  title.  In  such  case  the  rela- 
tion is  confidential,  and,  whether  he  acts 
npon  Information  derived  from  the  client, 
or  from  any  other  source,  he  Is  affected 
with  a  trust.  The  rule  is  on  the  ground 
ot  public  pollcy.not  ot  fraud,  and  prevails, 
although  the  attorney  be  Innocent  ot  any 
Intentions  to  deceive,  and  act  In  good 
faith."  Mr.  Peebles  says:  "I  bonght  the 
interest  of  Dr.  Johnson  In  tbe  land  before 
she  was  removed.  I  did  not  advise  her 
tbat  I  had  bonght  his  Interest.  •  •  • 
I  did  not  conceive  it  was  my  duty  to  ad- 
vise her  that  I  had  purchased  and  claimed 
the  land."  He  afterwards  saya:  "I  don't 
remember  [when  the  purchase  under  the 
execution  was  made]  whetherahe  had  been 
removed  or  not. "  It  appears  from  the  or- 
der of  removal,  dated  March  23, 1876,  and 
the  date  of  sale,  April  6, 1876.  aa  a  matter 
of  tact  that  she  waa  removed  before  the 
purchase;  but  It  la  distinctly  stated  that 
ahe  was  not  Informed  of  It,  either  before  or 
after,  and,  having  acted  as  her  attorney, 
he  could  acquire  no  Interest  in  the  matter 
antagonistic  to  hers,  without  notice  t< 
her,  and  the  fullest  and  fairest  explana- 
tion. Henry  v.  R^man,  26  Pa.St.  859. 

There  la  another  view  of  the  case  which 
we  think  adverse  to  the  detendanta.  Even 
if  It  were  conceded,  and  we  do  not  think  It 
can  be, that  the  attorney  could  put  an  end 
to  his  relation  aa  auch  to  hia  client  with- 
out notice,  it  was  his  duty,  whether  as  at* 
tom^  of  J.  J.  Loagt  administrator  d.  b. 
B.  e.  t.  a.,  or  whether  he  **  really^ acted  as 
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admlDlstrator, "  to  protect,  as  far  as  be 
noald,  the  rigfats  and  interests  of  C.  T. 
Johnson,  and  tbe  others  for  whom  she 
was  trustee,  against  unjust  or  improper 
elaima  against  the  estate.  It  was  his  in- 
terest, as  one  of  the  defendants  In  the 
special  proeeedlnK,  In  which  he  acted  as 
connsel  tor  the  plaintiff  administrator  d. 
b.  n.  c.  t.  a.,  and  drew  all  the  papers,  to 
assert  a  claim,  which  it  was  the  duty  of 
the  administrator,  in  behalf  of  his  co-de- 
fendants, the  derisees  under  the  will,  to 
resist.  This  conflicting  dnty  cannot  be 
permitted  tncourts  of  Justice.  If  it  be  said 
that  the  law  allows  a  creditor  to  admin- 
ister on  the  estate  of  bis  debtor,  and  bis 
interest  is  antagonistic  to  that  of  the  es- 
tate and  of  the  next  of  kin,  the  answer  Is, 
that  this  Is  by  statute,  and  proceeds  from 
necessity,  to  unable  the  creditor  to  collect 
his  debt,  because  no  one  primarily  luteiv 
ested  in  protecting  the  estate  will  admin- 
istor.  In  this  case  he  does  not  stand  in 
the  relation  of  a  creditor  administrator, 
who. being  linown  as  such, Is  known  to  be 
acting  In  his  own  Interest,  as  well  as  for 
others  and  the  next  of  kin,  but  as  counsel 
for  the  plaintiff  in  the  special  proceeding. 
In  this  capacity  It  was  his  duty,  primarily, 
to  protect  the  interests  of  the  estate,  and 
especially  the  rights  and  Interests  of  the 
devtsees.  In  his  capacity  as  a  claimant  of 
the  interest  of  Jamra  Johnson,  he  causes 
talmsdf  to  be  made  a  party  defendant  in 
tbe  special  proceeding  with  the  devisees  of 
V.  A.  Johnson,  and  this  for  tbe  purpose  of 
enabling  him  to  assert  a  claim,  not  as  a 
creditor  of  V.  A.  Johnson,  for  whose  debts 
tbe  land  was  songht  to  be  sold,  but  ad- 
verse to  his  co-defendants,  whose  interest 
it  was  the  dul7  of  the  plalntltf  administra- 
tor to  protect  and  defend ;  and  this  with- 
out any  notice  of  snch  a  claim, by  publica- 
tion or  otherwise,  to  the  plaintiffs  In  this 
action,  defendants  in  that,  of  the  existence 
of  such  a  claim ;  for,  while  there  is  a  ques- 
tion as  t4>  the  safBciency  of  the  notice  by 
publication,  which,  In  the  Tiew  taken  by 
tiie  court.  It  Is  not  necessary  to  consider, 
the  petition  was  to  sell  land  to  pay  the 
debts  of  y.  A.  Johnson,  deceased,  and  the 
notice  stated  only  this  to  be  the  object  of 
the  petition,  and  that  there  was  no  per- 
sonal claim  against  defendants;  and, 
while  there  w  as  notice  that  the  sale  would 
be  confirmed,  senrice  was  accepted  by  the 
defendants  only,  and  there  was  no  service 
in  any  way  upon  the  other  defendants, 
(the  present  plaintiffs,)  and  tbe  sale  was 
confirmed,  and  the  order  for  payment  and 
distribution  made,  without  notice  to  any 
one  of  record,  except  the  present  defend- 
ants, who  accepted  service,  and  whose  in- 
terest was  adverse  to  their  co-d^endants. 

It  will  be  seen  from  the  will  ofV.  A. 
Johnson  that  the  whole  of  her  estate  was 
devised  to  C.  T.  Johnson,  as  trustee,  for 
the  purposes  named.  It  was  so  stated  in 
the  petition  tor  sale  drawn  by  the  defend- 
ant W.  W.  Peebles,  and  it  Id  not  pretended 
that  she  had  any  notice,  by  publication  or 
otherwise,  of  this  claim  by  tbe  defendants 
to  tbe  surplus.  It  has  been  held  in  Missis- 
sippi that  an  attorney  employed  to  collect 
a  claim  against  the  estate  of  a  deceased 
man  could  not  assume  the  administration 
ol  tbe  estate,  because  as  attorney  he  was 


bound  to  protect  the  interest  of  bis  client, 
and  as  administrator  be  was  bound  to 
protect  the  Interest  of  the  estate.  "Undci 
such  circumstances, "  says  the  court,  "the 
attorney  could  not  have  performed  bis 
duty  to  prosecute  the  dalm.  If  its  validity 
had  been  doubtful,  consistently  with  his 
duty  to  defend  the  estate  against  its  col- 
lection. Hence,  a  strong  temptation 
would  necessarily  arise  to  violate  his  duty 
In  the  latter  capacity,  and  to  pay  tbe 
claim, "  etc.  Splnks  v.  Davis,  32  Miss.  152. 
The  law  will  not  permit  its  licensed  attor- 
neys to  assume  relations  that  will  subject 
them  to  this  temptation,  upon  gronnds  of 
public  policy^,  and  it  Is  for  this  reason  that 
an  attorney  will  not  be  permitted  to  rep- 
resent both  sides  In  any  litigated  matter. 
This  Is  too  well  settled  to  need  citation  of 
authority. 

The  plaintiffs  were  entitled  to  tbe  first 
Instmctlon  asked  by  them,  and  it  was  not 
covered  by  the  charge  as  given.  There 
was  error  in  refusing  the  first  prayer  for 
Instruction,  and  also  lu  the  second  para- 
graph of  the  charge  as  given.  The  jury 
should  have  been  told  that,  if  tbey  believed 
the  evidence.  Mr.  Peebles  could  not  tenni- 
nate  his  relation  as  attorney  for  C.  T. 
Johnson  without  notifying  her  of  what 
bad  been  done.  There  is  error. 


State  v.  Qrxt. 

(5u»rme  Court  of  JTorth  CaroUna.  Key  S, 
1890.) 

Labcskt— Abpobtatiok. 
Evideaoe  that  the  owner  of  sheep  mw  de- 
feodaot  with  three  or  four  sheep  la  su  old  hoo»o  in 
a  field  whero  the  sheep  were  graiioff,  that  defend- 
ant caught  one  of  them,  and  that  after  he  flod  it 
was  found  that  the  hobbles  bad  been  cut  from  its 
feet,  and  that  the  plank  which  secured  the  door  to 
keep  the  sheep  out  had  been  moved,  is  sufficient  to 
prove  asportatloD. 

Indictment  for  larceny,  tried  at  spring 
term,  1890.  of  Watauga  superior  court.  be< 
foreByNUM,J.  Ttaedefendantwascharsed 
with  stealing  a  sheep,  and  the  exception 
taken  on  the  trial  was  to  the  instructions 
of  the  court  to  the  Jury,  upon  tbe  ques- 
tion of  sufficiency  of  tbe  evidence  as  to  as- 
portation. Tbe  testimony  of  Woody,  the 
prosecutor,  was  that  he  went  to  his  field 
where  his  flock  of  sheep  were  graslng,  and 
saw  the  defendant  In  an  old  one-room 
house  upon  the  premises,  with  three  or 
four  sbeep,  and  also  saw  him  catch  one  of 
them,  and  thereupon  tbe  defendant  leaped 
from  a  window,  and  fled.  Someplank  had 
been  placed  across  tbe  door  of  the  bouHe 
to  prevent  the  sheep  from  entering,  and 
when  witness  got  there  upon  this  occu- 
slou,  and  after  defendant  eecaped,tbe  wit- 
ness discovered  that  the  plank  bad  been 
taken  down,  and  differently  arranged  from 
what  they  were  when  he  last  saw  tbf>ni, 
but  still  securing  the  door.  One  of  the 
sheep  found  In  tbe  house  had  been  hobbled, 
and  witness  found  that  the  hobble  had 
been  cut  from  one  of  the  feet.  The  defend- 
ant's counsel  asked  the  court  tochargc  tbe 
Jury  that  there  was  not  sufficient  evidence 
of  asportation.  This  was  relneed, and  the 
Jury  were  instructed  that.  If  th«y  found 
tbe  facts  to  be  that  the  sheep  woe  gras- 
ing  in  the  field,  and  defendant  drove  them 
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Into  tbe  bouse,  and  cot  tbe  cord  attached 
to  one  of  them,  and  had  the  aheep  under 
hlu  control,  and  would  haTetakenltaway, 
with  the  Intention  of  appropriating  It  to 
his  own  nse,  bat  lor  the  reason  that  be 
was  prevented  from  dolnf;  so  by  the  ar> 
ziT^  uf  Woody,  and  then  jumped  out  of 
the  window  and  made  his  escape,  there 
was  sufficient  asportation,  and  thed^end- 
ant  would  be  ffnllty;  tbe  burden  of  proof 
being  upon  the  state  to  satisfy  the  Jury, 
beyond  a  reasonable  doubt,  of  the  d^end- 
ant'sgollt.  There  was  a  verdict  oi  guilty ; 
Judgment;  appeal  by  defmdant. 

2b0  Attora^  Qeneral,  for  the  State. 

Sdspbbbd,  J.  We  are  rery  clearly  of  the 
opinion  that  there  was  ample  testimony 
to  go  to  the  Jnry  upon  the  question  of  as- 
portation. It  Is  sufficient  it  the  sheep 
were  mnoved  from  tbe  flock,  and  were 
erm  lor  an  instant  under  the  control  of 
the  Idon.  State  T.Oreen,  81  N.  C.  661; 
State  r.  Jackson,  6S  N.  C.  805.  -  The  testl- 
mcmy  stronsly  tended  to  show  these 
facts,  and  his  honor  very  properly  refused 
to  gtre  the  tnetmction  asked  lor  by  the 
detendant.   No  error. 


BoNDBiOK  V.  Haygood  et  al. 

^imwM  Ootirt  flf  ITorth  CoroMno.   April  98, 
188a) 

NmrouPATiTB  Wills— Fboov  or  Ezbcdtiok. 

One  of  the  wltoeBses  of  a  nuDcupative  will 
testified  that  decedent  sent  for  her  tbe  day  before 
Ymt  death,  and  aaid  that  she  (decedent)  wlahed  to 
■ee  her  slstor.  and  wished  her  to  bare  certain  prop- 
erty. The  witness  farther  testified  that  she  con- 
sidered what  decedent  said  as  her  will,  but  tliat 
decedent  did  not  call  anybody  else  to  wttness  It. 
DooadenVa  nnne  tesUlled  that  she  was  In  the  room 
when  the  coDTersatfon  det^led  hy  tiie  otber  wit- 
ness took  place,  and  that  before  the  first  witness 
arrived  decedent  had  asked  for  her,  and  had  said 
ttkat  she  also  wished  to  see  iier  sister,  to  whom  she 
wished  to  give  certain  property.  HelA,  that  due 
aKecntion  of  the  will  was  not  proved,  under  Code 
N.  C  S  S14S,  providing  that  anuncupattve  will  must 
be  admitted  to  probate  only  "on  tbe  oath  of  at  least 
two  credible  witnesses  present  at  the  making  there- 
of, who  state  that  thw  were  spetdaUy  required  to 
>  wttness  Uiereio  n  tbe  testator  himself. " 


Appeal  from  superior  court,  Mecklenbnrg 
connl7;  Fbbo.  Fhiups,  Judge. 

Tbe  alleged  nnnenpatlve  will  of  Bebeoea 
Annie  Hajgood  was  proved  by  the  wlt- 
neasea  thmol  before  the  derfc  ol  the  su- 
perior court  In  tbe  county  of  Mecklenburg. 
Notice  In  that  respect  was  given,  and  such 
proceedings  were  had  as  brought  the 
matter  of  the  proof  of  sueta  will  into  the 
superior  court  of  that  county.  The  latter 
coart  ^ve  Judgment  ther^n,  from  which 
partteB  lutwested  In  opposition  to  thesop- 
poaed  will  appealed  to  this  court,  and  the 
appeal  was  beard  and  determined  here  at 
September  term  of  18SS.  Haygood  Will 
Case.  Ml  N.  C.  674,  8  8.  E.  Rep.  222.  After- 
wards  acaveat  to  the  probate  of  such  will 
was  entered,  and,  In  the  course  of  proced- 
nre  In  such  matters,  an  issue  devls&rtt  vel 
noB  as  to  the  paper  writing  propounded 
as  the  will  of  tike  allied  testator  was  tried 
In  said  superior  court.  There  was  a  ver- 
dict of  the  jury  declaring  that  the  paper 
writing  was  not  such  will,  and  the  court 


gave  Judgment  accordingly.  The  pro- 
poonder,  having  excepted,  appealed  to  this 
court. 

The  toUowIng  to  a  copy  of  so  much  oi 
the  ease  settied  bn  appeal  as  need  be  re> 
ported:  **For  tbe  purpose  of  establlshtng 
the  will,  the  propounder,  at  the  suggestion 
of  counsel  for  caveators  to  have  the  cause 
tried,  ottered  In  evidence  the  ex  parte  affi- 
davit of  Mamie  Dawkins,  uaed  in  the  orig- 
inal proceeding  tor  probate  of  the  alleged 
win  before  the  clerk,  and  tbe  caveators  ad- 
mitted tbe  same  as  competent  evidence. 
The  affidavit  Is  as  follows :  '  Mamie  Daw- 
kins,  being  duly  sworn,  deposes  and  says : 
"I  knowRebecca  Haygood, and  waited  on 
her  during  her  last  sickness.  She  died  at 
her  own  house.  In  the  city  of  Charlotte,  on 
or  about  the  26th  day  of  September,  1887. 
Early  on  the  morning  of  the  day  beftire 
her  death  I  was  living  her  some  water, 
and  she  called  for  Miss  Ella.  I  told  her 
that  It  was  too  soon  for  Miss  Ella  to  come 
up.  I  asked  her  who  else  she  wanted  to 
see.  She  said  her  sister  Catherine  Bund- 
rick.  She  said  she  wanted  to  give  her  sis- 
ter all  her  tbings  she  had,  except  a  little 
plunder  for  Will.  At  this  time  I  stepped 
Into  the  other  room,  and  her  breakfast 
was  brought  in  during  my  absence.  When 
Ella  Pamella  came  In,  I  was  In  tbe  ruom, 
and  walked  to  tbe  door  to  get  some  fresh 
air.  Ella  Pamella  went  directly  to  the 
bed,  cmd  I,  standing  at  the  door,  heard  all 
the  conveiBation  that  passed  between 
them.  She  [the  sick  woman]  said:  'I 
want  to  see  my  sister  Catherine  Bundrick. 
I  want  her  to  have  my  things  that  are  In 
here,  except  what  I  give  will.  She  lives 
tw^ve  miles  from  wlnnsboro.*  She  bad 
told  me  on  Friday  that  she  never  expected 
to  get  well.  This  all  occurred  during  her 
last  sickness,  at  her  own  habitation,  where 
she  had  been  residing  some  there  or  four 
months.  Sbe  was  of  sound  and  disposing 
mind  and  memory.  I  think  she  was  over 
forty  years  old,  and  she  was  not  under 
any  restraint  or  duress.'*  Ella  Biggs, a 
witness  for  projrannder,  testified  as  fol- 
lows: 'I  lived  close  to  Mrs.  Haygood. 
She  sent  for  me  Saturday  morning.  She 
died  Sunday,  after  12  o'clock  noon.  Sbe 
sent  Henry  Johnston  after  me.  I  went  to 
her  bed.  She  said  I  was  a  long  time  com- 
ing. I  asKed  her  what  she  wanted.  She 
said  she  wanted  to  see  ber  rister  Catb«1tte 
Bundrick,  and  she  said  she  wanted  her  to 
have  what  was  in  the  room.  I  asked  her 
it  she  wanted  to  see  her  children,  and  she 
shook  her  head,  and  said  no  more  about 
it.  She  was  rigbt  sick  at  that  time.  She 
had  her  right  mind  at  the  time  of  this  con- 
versation. Sometimes  she  bad  her  right 
mind,  and  sometimes  she  didn't.  She  had 
very  high  fever.  She  said  Catherine  was 
her  sister.  Her  children  didn't  live  with 
her,  as  I  know  of.  I  lived  near  her  four 
months.  Mamie  Dawfclns  was  standing 
In  the  same  room,  at  a  door,  as  far  from 
the  bed  as  from  here  to  the  stove-pipe, 
[about  thirty-five  feet.]  Cross-examined. 
Mamie  Dawkins  was  In  the  door  opening 
into  an  adjoining  room,— «ort  of  a  shed. 
Tbe  room  where  tiie  bed  was,  was  very 
large.  I  considered  what  she  said  to  me 
her  will,  but  I  don't  know  what  It  Is,  nor 
whether  she  did.  Sbe  didn't  call  anybody 
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elmto  wltneaelt  as  I  heard.  She  didn't 
ask  me  to  witness  ft.  I  don't  remember 
t^Iln^  Mr.  Maxwell  that  ahe  was  not  in 
her  night  mind.  She  bad  typhoid  fever. 
Whm  I  entered  the  room  her  breakfast 
was  In  a  chair  beside  the  bed.  She  wonld 
not  eat  It.  She  looked  pretty  pert  when  I 
went  to  her.  I  stayed  about  an  hour,  and 
I  did  not  go  again  nntU  next  day,  when 
■he  was  dying.  She  would  lie  and  sleep 
most  of  the  time.  At  times  she  was  deliri- 
ous. I  heard  herspeak  of  herson.  I  never 
saw  her  chUdnm.  •  «  •  While  I  was 
talking  with  the  sick  woman,  Mamte  Daw- 
kins  came  out  of  the  shed-room,  and  stood 
at  the  door.  I  didn't  know  that  Mamie 
Dawklns  heard  what  Mrs.  Haygood  said 
to  me.  Redirect.  I  never  heard  of  Cath- 
erine Bundrlek  before.  On  Monday  or 
Tuesday  after  Mrs.  Haygood's  death,  I 
made  some  statements  to  Mr.  Welch  and 
Mrs.  Bnndilck'B  hnsband  about  what 
Mrs.  Haygood  bad  told  me.'  The  pro- 
pounder  asked  the  court  to  instruct  the 
fnry  that,  If  they  believe  the  evidence,  they 
must  find  the  issue  submitted  to  them  In 
favor  of  the  propounder  of  the  will.  His 
hODor  charged  the  jury  that  there  was  no 
evldeune  Introduced  to  establish  a  will 
made  by  Rebecca  Annie  Haygood,  and  la- 
■tmeted  the  jury  to  find  the  issue  In  favor 
of  the  caveators.  The  propoonder  ex- 
cepted to  the  refusal  of  his  honor  to  give 
the  Instructions  prayed  for  by  bim,  and 
also  the  lustructlons  as  given. " 

Oeo.  E.  Wilson  and  Clarkson  A  Dulu,  for 
appelant.  BarwellA  Walker  and  Do wd  A 
Sojtt  tot  appellees. 

Merbihon,  C.  J.,  i&fter at&tiug  the  Husts 
HH  abovB.)  The  uourt  below  decided  that 
the  evidence  of  the  two  witnesses  pro- 
duced on  the  trial  to  prove  the  making  of 
the  nuncnpatlve  will  of  the  alleged  testa- 
trix was  not  evidence  for  that  purpose, 
and  we  cannot  hesitate  to  concur  In  that 
decision.  The  atatnte  (Code,  §  2148)  pre- 
scrlblog  how  wills  shall  be  proven,  among 
other  things,  provides  as  follows:  "Wills 
and  testaments  must  be  admitted  to  pro- 
bateonly  Id  the  following  manner:  •  *  • 
(8)  In  case  of  a  nuncupative  will,  on  the 
oath  of  at  least  two  credible  witnesses 
present  at  the  making  thereof,  who  state 
that  they  wero  specially  required  to  bear 
witness  thereto  by  the  testator  himself. 
It  must  also  beproved  that  such  nuncupa- 
tive will  was  made  in  the  testator's  last 
sickness,  in  his  own  habitation,  or  where 
taehad  been  previously  resident  for  at  least 
ten  days,  unless  he  died  on  a  journey  or 
from  home, "  etc.  The  requisites  of  this 
statutory  provision  must  be  strictly  com- 
plied with  and  observed  In  all  material  rfr- 
speets,  in  order  to  prevent  opportunity 
for  frandalent  practices  on  the  part  of 
such  persons  as  would  be  disposed  to  ob- 
tain undue  advantage  of  persons  In  their 
last  sickness  as  to  the  final  disposition  of 
their  property;  and  also  to  prevent  mis- 
chiefs that  might  arise  from  the  Ignorance, 
misapprehension,  or  dishonest  purposes  of 
persons  called  upon  to  be  the  witnesses  of 
BDch  wills.  The  purpose  of  nachreqaisites 
Is  to  prevent  that  labTteation  of  sneh  wills ; 
they  are  necessary,  and  it  Is  essential  to 
observe  tbem  strictly.   Brown  t.  Brown, 


3  Murph.  860;  Rankin  v.  Rankin,  S  Ired. 
IM;  Wester  v.  Wester,  6  Jones,  (N.  C.) 
95;  Hadm  v.  Bradshaw,  1  WInst.  263; 
Smith  V.  Bmlth.  63  N.  C.  637;  Iradtil.  Ex'n. 
2t.  Theevldenceof  the  witnesses  of  tile  al* 
legeA  will,  accepted  as  true,  did  not  prove 
a  substantial  compliance  on  the  part 
the  supposed  testatrix  with  the  pre- 
scribed requisites  that  must  be  observed 
In  making  a  nuncupatlrewlU.  She  should 
haveexpressed  herpurpose  to  make  a  will. 
Perhaps  It  was  not  necessary  that  she 
shoalddo  BO  in  terms,  but  sheshonld  have 
done  BO  in  some  certain  way.  She  did  not 
do  so,  unlsBB  by  mere  implication.  She 
said  Bhe  wanted  to  see  her  sister,  naming 
her ;  wan  ted  to  give  her  sister  all  her  things ; 
wanted  her  tu  have  them;  but  shedid  not 
say,  "I  give  her  all  my  things, — all  my 
property ; "  or, "  I  will  make  a  will,  and  by 
it  give  my  things  to  her;"  nor  any  like 
expres^on.  It  aeems  that  she  was  anx- 
ious to  Bee  her  sister,  bo  that  she  might 
give  her  the  property— the  things— before 
she  died.  But  if  she  Intended  by  what  she 
said  to  dispose  of  her  property,  she  should 
to  that  end  have  specially  required  at 
least  two  credible  witnesBes  to  bear  wit- 
ness that  she  had  ma<le  her  will;  that  she 
bad  BO  disposed  of  her  property.  But  she 
did  not  specially,  or  at  all,  require  the 
witnesses  who  testified,  or  either  of  them, 
to  BO  bear  witness.  She  did  not  Bay,  In 
terms  or  effect,  to  these  witnesses:  "I 
want  you,  or  I  charge  you.  or  I  require 
you,  to  bear  witness  that  I  give  my  prop- 
ei-ty  to  my  sister,"  naming  her.  She 
should  have  made  the  witnesses  deariy 
sensible  of  the  tact  that  she  specially  re- 
quired them  to  BO  bear  n  Itnees,  to  the  end 
they  might  be  charged  to  do  so,  and  to 
the  further  end  tbey  might  be  able  to  so 
state  when  called  upon  to  testily  as  sach 
witnesses.  The  statute  specialty  requires 
that  they  shall  state  that  they  were  so 
required.  One  of  these  wltnesws  does  not 
say  or  intimate  that  ahe  was  called  upon 
to  be  a  witneBB,  or  that  she  so  regarded 
herself.  She  was  the  nurse,  and  what  she 
heard  was  casual ;  her  attention  was  not 
directed  to  what  the  supposed  testatrix 
Bald  by  the  latter  or  any  other  person. 
Theother  witness  said:  I  considered  what 
she  said  to  me  her  wilt,  but  I  don't  know^ 
what  it  is,  nor  whether  she  did.  She  didn't 
call  anybody  tAaa  to  witness  It."  The 
evidence  was,  we  think,  Inanfficient.  In  any 
reasonable  view  of  it,  to  prove  material 
and  essential  facts ;  it  only  gives  rise  to 
vague  Gonjectum.  Judgment  afflnned. 


ROBBBTB  et  Hi.  V.  ALLHAN  fit  ML 

(SuprBme  Court  of  North  OanMna.  April  as, 
1890.) 

VAGunre  JuDGmra— DtioEonuB  Bmarom— lEx- 

CCBABLB  NeOLEOT. 

1.  Under  Code  C.  t  306,  providing  that  the 
oomplalDt  miiBt  be  filed  "on  or  before  the  tbtrd 
day  of  the  term  to  wbtoh  the  sotlon  te  bvoaght, 
otherwiM  tlie  salt  may,  od  motion,  be  dismissedt " 
a  jndgmenk  by  default  taken  at  tiie  anooeedlBK 
term,  on  s  complaint  filed  durlog  the  term  to  wWoE 
action  was  brought,  but  after  toe  third  day  there- 
of, cannot  be  eet  aside  for  irregularity,  though  de> 
f endsnts  hrmotlon  at  the  flrat  term  uterttaa  third 
dv  might  nave  had  the  aotion  dlmlaaed. 
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9;  A  Jodgaunt  wlU  luA  be  m*  Mtde  teosuM 
of  trraRnlairlty  in  the  sommfma,  wtaioh  oommanded 
defeDdttOta  to  appear  "on  the  8d  Ifonday  after  the 

 Monday  of  November,  **  when  defendants 

employed  ccacsel  to  represent  them  at  the  first 
and  only  term  of  that  court  held  for  that  year  after 
the  summons  lasned,  since  they  could  not  hare 
been  misled  hy  tha  defect  In  the  snmmons. 

8.  An  affldarlt  tiuit  after  service  of  summons 
defendants  employed  counsel  to  represent  them  at 
the  return  term,  that  the  attorney  assured  them 
that  he  would  do  so,  whereupon  they  gave  the  mat- 
ter no  further  attention,  ana  that  It  was  currently 
reported  that  plain  tiffs  had  abandoned  their  action, 
does  not  bring  the  case  within  Code  N.  C.  S  874, 
providing  that  a  judgment  may  be  set  aside  for 
'ezcuMue  neglect,*' on  motton  made  within  one 
year  after  iti  rendition. 

Appeal  trom  Boneombe  anperior  eonrt; 

Qhaves,  J. 

The  BQmmoiuiDthbi  eaaedlrected  the  de- 
fendanta''to  appear  belorethe  Judge  of  the 
Buperior  court  at  the  court  to  be  held  for 
the  county  of  Boneombe,  at  the  court- 
huuse  in  AtibeTllle,  on  the  Sd  Monday  after 

the  Monday  of  November. "  Thesum- 

luons  Issued  2d  July,  1883,  and  was  served 
personally  on  the  dt^endants,  who  appeal, 
on  tbe  15th  of  October.  The  term  of  the 
eoart  began  Norember  17tfa,  and  was  a 
four-weeks  term.  It  was  tbe  only  court 
then  provided  by  law  for  that  part  ot  tbe 
year  eUtpsing  after  the  IssninE  of  the  sum- 
mons in  July.  The  complaint  was  verified 
and  filed  December  l^t,  1883,  during  the 
laKt  week  of  the  term.  At  fall  term,  1884, 
ludgment  by  default  for  want  ot  an  an- 
swer was  entered,  and  a  reference  ordered 
to  state  an  account.  Before  the  referee, 
some  of  tbe  parties  attended  on  tbe  19th 
of  March,  1887.  and  tbe  case  was  contin- 
ued. On  April  9, 18ft7,  the  defendants  were 
present  In  person  and  by  counsel,  and  the 
casewascontlnned.andbyconsentot  both 
parties  was  set  for  May  18.  1887.  On  that 
day,  counsel  for  defendanta,  who  was  not 
the  counsel  who  had  before  represented 
tfaem  lu  the  cause,  asked  to  be  allowed  to 
enter  a  special  appearance  and  dismiss 
the  proceeding  for  the  reason  "  that  the 
Judgment  In  this  ease  la  irregular,  in  that 
it  la  by  default,  the  complaint  not  having 
been  filed  until  ISth  December,  1888,  when 
the  summons  was  returned  on  the  Sd 
Monday  in  November,  1888. "  This  motion 
wasrefuaed.  Therefereeproceededtostate 
the  account,  and  made  tils  report  to  June 
term,  1887.  At  that  term  the  defendants, 
upon  notice  given  28d  of  May.  1887,  moved 
to  set  aside  the  Judgment  rendered  at  No- 
vember term,  1884,  upon  the  ground  that 
It  was  "Irregular,  having  been  taKen  con- 
trary to  the  coarse  and  practice  of  the 
courts,  and  forttae  fnrtbercauae  It  Is  asnr- 
prise  to  the  defendants,  and  opprenrive  to 
them. "  In  support  of  this  motion,  they 
filed  an  afHdavlt,  in  which  they  alli^ 
"that  after  tbe  service  of  the  summons 
upon  them,  and  before  the  court  to  which 
the  same  could  have  been  returnable,— 
that  is,  If  the  summons  could  be  con- 
atmed  tu  have  been  returnable  to  the  8d 
Monday  in  Kovembir  next,«aflHaiit  em- 
ployed M.  E.  Carter,  Esq.,  to  attend  to 
the  suit  for  them ;  tliat  their  said  counsel 
assared  them  that  the  plalntlffe  could  not 
Interfere  with  tiielr  settleraeut,  which  is 
nfened  to  in  offldavlt  ai  Jobn  AUman,  and 


that  he  would  attmd  to  thesamefor  them ; 
that  they  were  satiafled  their  d^enee 
would  be  properly  made,  and,  resting  un- 
der said  asanranee, gave  the  matter  nofnr- 
tber  attention ;  that  it  was  cnrrentiy  re- 
ported after  that  that  the  iilaintiHa  bad 
abandoned  their  action,  and  they  heard 
no  more  of  the  same  until  they  were  noti- 
fied of  the  taking  ot  tbe  account  by  Thos. 
A.  Jones,  Esq.,  wben  to  thelrsurprlBe  they 
were  Informed  that  a  Judgment  had  been 
rendered  against  them."  The  court  de- 
clined to  set  aside  the  Indigent,  and  de- 
fendants appealed. 

Code  N.  C.  $  206,  provides  that  the  com- 
plaint must  be  filed  "on  or  before  the  third 
day  ot  the  term  to  which  the  action  Is 
brought,  otherwise  the  snit  may,  on  mo- 
tion, be  diamissed. " 

O.  A.  Sbuford,  for  appellants.  T.  F. 
Davidson,  tor  appelleea. 

Cure,  J.,  (after  atAiiag  the  t^eta  aa 
above.)  We  discover  nothing  to  consti- 
tute this  an  irregaJar  Judgment.  The  de* 
tendants  might  have  moved  at  November 
term,  1883,  to  diamiSH  the  action  for  failure 
to  file  the  complaint  within  the  flrat  three 
days  ot  the  term.  This  was  not  done. 
Even  if  the  complaint  had  been  filed  after 
the  cloae  of  that  term,  it  would  have  been 
on  file  during  the  first  three  days  of  next 
term,  and  tbe  Judgment  by  default  might 
have  been  then  rendered.  In  fact,  it  was 
not  taken  until  November  term,  1884. 

Nor  was  theaummons  irregular.  It  was 
evidently  Intended  for  tall  term ,  ISSS.and  de- 
fendants could  not  have  been  misled  by  It. 
In  troth,  their  affidavit  says  they  employed 
counsd  to  rep^vsent  them  at  that  term. 
Besides,  "a  genera]  appearance  to  an  ac- 
tion cures  all  antecedentlrregularitylntbe 
process,  and  placea  the  defendant  upon 
the  same  ground  as  If  he  had  been  peraon- 
ally  served  with  proceea.**  Wheeler  v. 
Cobb,  76  N.  G.  21,  and  cases  cited.  Tbe  de- 
fendants here, however,  were  intact  served 
with  a  snmmons,  and  were  bound  to  take 
notice  of  all  subsequent  proreedlngs. 
StanciU  V.  Gay,  92  N.  C.  455.  While  an  Ir- 
regular Judgment  will  be  set  aside  upon 
motion  within  any  reasonable  time,  this 
will  only  be  done  when  the  irregularity 
complained  ot  is  an  serious  in  Its  nature  aa 
to  render  the  Judgment  void,  or  seriously 
Injure  and  prejudice  the  moving  party, 
( WilHamaon  v.  Hartman,  Id.  286, )  and  not 
unless  the  moving  party  has  exerrlaed  due 
diligence  In  seeking  relief,  (Stanclll  v.  Gay, 
supra.)  Here,  the  irregularity.  If  any, 
was  not  ot  a  aertoua  nature,  and  defend- 
anta have  ahown  no  diligence  in  seeking 
relief. 

Nor  sbonld  the  Judgment  have  been  Set 
aside  for  excusable  neglect.  The  summons 
having  been  personally  served,  a  motion 
upon  that  ground  could  only  be  made 
within  one  year  after  the  rendition  ot  the 
Judgment.  Code,  $  274;  McLean  v.  Mc- 
Lean, 84  N.  C.  366.  The  grounds  assigned 
in  the  aflldavlt  in  this  case  would  have 
beni  Insuffldeot,  even  bad  the  motion  been 
made  within  one  year  after  Judgment. 
Whltaonv. Railroad  Co.. 95N.0.386:  Henry 
V.  Clayton,  85  N.  C.  S71.  "Adefendant  6oea 
not  abandon  all  care  of  hla  caae  when  he 
has  engacsd  counsel  to  look  after  it; "  yet 
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thiB  HeemB  to  be  exactly  what  defendantB 
did,  according  to  their  own  Bhowlng. 
They  failed  ''to  give  tbatamoontot  atten- 
tion to  the  case  which  a  man  of  ordinary 

Smdence  mnallj  ffivea  to  his  Important 
UBluees. "  Slader  v.  RoIUqb,  76  N.  C.  271. 

Fbb  Gdbiah.  No  error. 


JONBB'  Adh'B  T.  JoNKB'  Ex'B  tt  &1. 

(Supreme  Court  qf  Appealt  of  Vbrginia. 
April  ^  1890.) 

ExBOUTOSS— Accounting. 
Decedent  uipointed.  his  brotber  executor, 
wltb  power  to  sell  any  part  or  all  of  the  real  and 
personal  estAte,  as  he  snould  deem  best  for  deoe. 
oenVs  cbildren,  and  to  Invest  it  as  should  to  him 
seem  best  and  most  secure.  Tbe  estate  consisted 
of  balf  of  a  traot  of  land,  wbich  had  not  been  paid- 
for,  personal  property  thereon,  and  a  lot  of  slaves. 
The  estate  was  lareely  indebted.  Tbe  other  half 
of  the  land,  the  buildings,  and  many  of  the  Blavea, 
belonged  to  the  widow's  father.  The  farm  was 
kept  up  as  s  home  for  the  widow  and  ohildren  un- 
til 1808,  when,  on  the  death  of  tbe  widow,  the 

Sroperty  was  sold,  and  the  proceeds  used  in  paying 
ebts  of  the  estate,  so  far  as  the  creditors  would 
take  Confederate  moner.  The  balaooe  was  sent 
within  the  Confederate  lines,  and  a  part  of  it  was 
iDvested  in  a  Confederate  hood,  and  the  balance 
deposited  in  a  bank.  The  executor  was  soon  after^ 
wards  captured  hy  the  Federal  vnaj,  and  held  a 
prisoner  until  the  end  of  the  war.  Held  that,  the 
executor's  good  faith  not  being  Questioned,  he 
could  not,  under  the  discretion  given  him,  and 
under  the  condition  of  tbe  estate,  and  the  sur- 
roanding  otrcnmstances,  be  held  liaUe  for  any  loss 
cansed  ^  njere  errors  of  judgments 

EppA  Hvnton,  Jr.,  and  J.  C.  Olbson,  for 
apiwllant.  A.  D,  Pa^n%  Rix^  &  Bar- 
boar,  Hill  A  JeOtiea,  and  fi.  D.  Qray^  lot 
appellees. 

Lacy,  J.  This  1b  an  appeal  from  a  de- 
cree of  the  circuit  coort  of  Fauquier  coaa- 
ty  rmdered  on  the  23d  day  of  December, 
1887.  The  case  Is  briefly  Btated  as  follows : 

In  1859.  William  B.  Joues,  of  the  eonnty 
of  Fauquier,  who  waa  the  father  of  the  ap- 
pellant's decedent,  Mary  F.  Junes,  died* 
leaving  surviving  him  a  widow  and  two 
children,  tbe  said  Mary  F.  Jones  and  one 
William  T.Junes,  both  of  the  said  children 
beins  Infants  to  tender  years,  one  five  and 
the  other  three  years  of  age.  He  left  a 
will  by  which  he  appointed  his  brotber, 
John  T.  Jones, his  executor;  and,  after  dl< 
recting  the  payment  of  his  just  debts,  he 
left  bis  estate  to  bis  two  children  alore- 
said,  requesting  bis  widow,  Alice  P.  Jones, 
not  to  claim  dower,  because  she  was  pos- 
sessed of  sufficient  estate  in  her  own  right, 
provided  by  her  fatber.SamuelBlxey,  with 
which  request  tbe  said  widow  compiled, 
and  claimed  no  dower  In  the  estate.  The 
third  clause  ot  the  will  provided  as  fol- 
lows: "8d.  I  appoint  my  brother,  John 
T.  Jones,  the  executor  of  tbls,  my  last  wlU 
and  testament,  and  tbe  guardian  of  my 
infant  children ;  and.  having  the  most  un- 
bounded confidence  in  him,  and  in  the  in- 
terest which  I  am  confident  he  will  feel  fur 
my  orphan  children.  I  do  hereby  empower 
him  to  sell  any  part  or  all  of  my  real  and 
personal  estate,  or  any  part  of  either,  as 
In  his  Judgment  may  be  most  couducive 
for  their  future  welfare,  and  to  invest  the 
proceeds  In  real  or  personal  propOTty*  aa 


to  him  may  seem  beat  and  most  secnre." 
The  will  was  dated  February  14,1859:  aod 
on  tbe  2Sth  of  April.  1869,  the  Bald  wlU  was 
probated  in  the  connfy  court  of  Faoqulcr 
conn^,  and  tbe  executor  therein  named 
qaallfled  as  such  In  that  court  on  the  same 
day.  The  estate  consisted  of  one  moiety 
of  a  tract  of  land,  (the  other  half  belong- 
ing to  the  father  of  the  said  widow,)  which, 
however,  bad  not  be«i  paid  for,  a  quanti- 
ty of  personal  property  thereon,  and  a  lot 
of  slaves,  ala^enumber  ol  which  belonged 
to  the  said  Bixey,  father  of  the  said  wid- 
ow, which  the  executor  was  not  allowed 
to  control  or  dispose  of  as  such.  Tbe 
farm  was  kept  up  as  ahomeforthe  widow 
and  Infant  children,  and  cnlttvated  by  tbe 
executor  for  their  benefit,  until  1801,  whni 
the  widow,  on  account  of  falling  health,  re- 
tamed  to  her  father's  home  In  Culpeper, 
where  she  soon  died.  In  February, 
the  executor  sold  tbe  personalty  upon  a 
credit  of  nine  months.  In  December,  186S. 
the  real  estate,  which  was  Jointly  owned 
by  William  B.  Jones's  estate  and  Samsd 
Rixey,  the  father  of  Mrs.  W.  B.  Junes,  was 
sold,  and,  out  of  the  proceeds,  Samuel 
Bixey  was  paid  his  share,  which  was  more 
than  one-half,  as  he  owned  the  buildings, 
and  98,821.74  to  one  B.  F.  Bixey.  to  whom 
William  B.  Jonee  was  Indebted  for  tbe 
land.  The  estate  of  William  B.  Jones  wss 
largely  indebted  to  others;  and  these 
debts  the  executor  paid  oft.  In  part,  with 
tbe  proceeds  of  tbe  estate,  and  with  mnn- 
ey  which  he  borrowed  from  certain  parties 
for  the  purpose.  In  advance  of  Uie  sale,  to 
meet  presnns  demands  from  creditors, 
and  to  prevent  a  sacrifice  of  tbe  prop«^y 
at  forced  salee  by  Judgment  creditors. 
Some  of  these  refused  to  receive  Confederate 
money  in  part,  and  others  entir^,  and 
the  executor,  finding  f 2,000  in  his  faauds, 
made  a  temporary  loan  to  one  Tracy  ot 
tbls  much,  and  sent  tbe  residue,  91.000  and 
91,700.  within  the  Confederate  lines,  tu  be 
Invested  or  taken  cu«  ot,  and  the  91*000 
was  Invested  In  a  Confederate  bond,  and 
the  91.700  put  In  bank :  and  shortly  after 
the  executor  wbb  captured  by  tbe  Federal 
army,  and  sent  to  prison,  where  he  re- 
mained as  such  until  the  war  ended.  Upon 
his  return  borne,  he  settled  his  accounts 
ex  parte,  which  were  duly  retomed,  ap- 
proved, and  recorded.  In  1866. 

Upon  these  accounts  there  was  some  liti- 
gationlnthe  county  court  upon  excppUons 
by  Samuel  Bixey.  executor  oTSamoel  Bixey. 
deceased;  and  In  1868  a  suit  appears  to 
have  been  brought  by  Benjamin  F.  Bixey 
against  him,  having  for  its  object  the  set- 
tlement of  the  estate  of  W.  B.  Junes,  de- 
ceased. This  bill,  however,  is  not  copied 
in  the  record.  In  this  suit,  Mary  F.  Jones 
appeared  by  petition,  and  sought  tu  sur- 
charge and  falsify  the  er  parte  accounts 
of  John  T.  Jones  as  executor  of  WtUiam 
B.  Jones,  wbich  was  allowed.  In  tbe  first 
account  and  report,  that  ot  August  6,1866, 
the  balance  appearing  due  to  the  executor 
was.  July  1, 1866,  910.272.16.  Under  thees- 
ceptions  of  Samuel  Bixey,  executor  as 
aforesaid, In  1867,  the  accountwas  correct- 
ed and  some  changes  made,  and  in  June, 
1867,  tbe  balance  due  the  executor  was  re- 
ported as  97,631.22;  the  commissioDer  say- 
Ins:  "The  account  as  nowreportied  In- 
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«ladM  tbe  year  eodlns  Mwr  1,  1867,  and  la 
supported  by  legal  and  BufflclentToncbers; 
and  the  Bald  accoant  shows  a  balance  due 
the  said  executor  upon  the  said  let  ot  May, 
1867,  ol  $7,631.22, "— whlchaccount  was  ex- 
amined by  the  court,  approved,  and  coo- 
finned,  and  ordered  to  be  recorded,  on  the 
24th  of  Jane.  1867.  May  1,  1869.  the  ac- 
count was  again  settled ;  and  the  balance 
reported  In  January,  1870,  In  favor  of  the 
executor,  of  f6,012.4S,  which  was  sus- 
tained, as  stated  by  tbe  comnitssloDer,  by 
satisfactory  and  letfal  vouchers,  which 
was  by  a  different  commissioner,  and  in 
like  manner  confirmed  and  ordered  to  be 
recorded.  This  was  agntn  done  in  1874  by 
still  another  commlssTtmer,  and  the  bal- 
ance, as  stated,  sustained  by  legal  and 
proper  vouchers  showing  a  balance  due 
the  executor  of  $5,614.35,  all  principal, 
which  was  duly  returned,  approved,  and 
eonflrmed.and  ordered  to  be  recorded.  In 
the  chancery  suit  of  Rixey  v.  Jones,  re- 
ferred to  above,  some  of  tbe  papers  in 
vrbicb  are  copied  In  this  salt,  Mary  F. 
Jones,  who  h  ad  reached  full  age  In  1875,  on 
the  18th  of  September,  1878,  filed  her  peti- 
tion, r^erred  to  above,  seeking  to  sur- 
charge and  falsify  the  settled  accounts 
aforesaid  of  John  T  Jones  as  execntur  of 
William  R.  Jones;  and,  apon  reference  to 
the  same  commis^oner  who  had  stated 
the  last  balance  of  $5,644.85  in  favor  of 
John  T.  Jones  as  executor,  a  report  was 
made  and  accuuut  stated  wiping  out  this 
balance,  and  finding  a  balance  against  the 
executor  in  1880  of  $2,894.08,  with  Interest 
from  May  1, 1878,  on  $2,295.76.  This  was 
done  by  r^ectlng  the  $2,000  lent  to  Tracy, 
the  $1,000  Invested  In  a  Confederate  bond, 
and  the  $1,700  deposited  In  bank,  and 
charging  the  executor  with  the  amount  of 
tbe  personal  property  sold  in  February, 
1862,  and  refusing  him  credit  for  that  upon 
the  ground  that  he  had  unduly  delayed 
the  sale  until  Confederate  money  was  tbe 
only  currency. 

In  January,  1883,  the  said  Mary  F.  Jones 
brunght  her  suit  against  tbe  said  execu- 
tor, and  lor  tbe  first  time  bringing  io  bis 
aecarlties  on  his  executorial  bond,  and  seek- 
iniDC  to  charge  them  on  his  bond  tor  the 
anioont  now  proved  due  from  him.  This 
bill  was  consolidated  with  the  pending 
salt  ot  Rixey  r.  Jones  so  far  as  to  bring  in 
tbe  securities  of  John  T.  Jones  on  his  exec- 
atorial  bond,  and  the  cause  was  brought 
OD  upon  the  forgoing  and  a  subsequent 
report  of  the  same  commissioner,  made  in 
the  forgoing  cause,  on  the  19th  of  Sep- 
tember, 1886,  this  decree  being  entered  on 
tbe  last-named  date,  when  It  was  ordered 
liiat  it  be  recommitted  tooneotthe  court's 
commistiloners  to  be  r^ormed  as  misht 
aeem  proper,  and  for  reirort  as  to  wbetTier 
tbere  was  any  error  in  these  stated  ac- 
conntB  to  the  prejudice  of  hts  said  sureties 
on  blB  executorial  bond.  March  15, 1886, 
this  reportcamein,  when  tbecommissioner 
adhered  to  his  former  charges  against  the 
executor,  but,  in  tbe  alternative,  reported 
that,  If  the  court  should  consider  the 
91.000  and  tbe  $1,700  above  r^erred  to  the 
property  ot  the  estate  of  W.  R.  Jones, 
tben  thesafd  commissioner  was  ot  opinion 
that  the  Bfdd  executor,  having  these  sums 
in  his  bands  as  executor*  had  ased  all  tbe 
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ordinary  care  that  the  law  regnired  ot 
him  In  the  care  of  them,  and  should  not  be 
charged  with  them,  but,  as  to  the  $2,000 
lent  to  Tracy,  he  should  be  charged  with 
that  sum.  In  December.  1887,  tbe  court, 
upon  this  report  and  the  exceptions  there- 
to, rendered  the  decree  complained  ot, 
when  the  court  was  of  opinion  that  tbe 
sureties  should  not  be  held  responsible  for 
the  $1,000  Invested  by  the  executor  in  the 
Confederate  bond  and  for  tbe  $l,700depu8- 
Ited  in  the  Lynchburg  bank,  and  it  being 
manliest  that,  upon  a  correction  ot  the  ac- 
counts of  tbe  executor  in  these  particulars, 
there  would  be  nothing  due  by  tbe  said  ex- 
ecutor for  which  tbe  said  securities  are  re- 
sponsible, it  dismissed  tbe  causes  as  to 
tbe  said  sureties,  but  declined  to  reopen 
the  accounts  as  to  the  said  executor. 
From  this  decree  tbe  executor  does  not  ap- 
peal, and  we  are  not,  therefore,  called  on 
to  consider  any  ertor  as  to  him.  But,  the 
said  Mary  F.  Jones  having  married  the 
appellant,  and  having  died,  and  be  having 
qualified  asber  administrator,  and  having 
been  made  heretofore  a  party  to  the  cause, 
he  has  appealed  from  this  decree  exonerat- 
ing the  said  sureties  from  liability  for  the 
said  sums. 

In  this  the  decree  was  plainly  right.  (1) 
There  can  be  no  question  but  that  these 
snms  were  reallKed  from  the  sales  ot  the 
personal  property  of  W.  R.Jones.  (2)  The 
will  In  this  case  gave  to  tbe  executor  a 
wide  discretion  as  to  his  dealing  with  this 
property,  by  which  bis  conduct,  taken  in 
connection  with  the  condition  of  tbe  es- 
tate, should  be  Judged,  rather  than  by  the 
general  provisions  of  the  law  as  to  fidu- 
ciaries. (3)  T^e  condition  ot  the  estate 
was  such  as  to  fully  Justify  his  conrso. 
This  was :  (a)  The  land  held  by  the  wid- 
ow's  father,  and  the  estate  had  not  been 
paid  lor.  To  sell  It  would  be  to  deprive 
the  widow  and  children  ot  their  home, 
from  which  there  would  be  no  proceeds  to 
procure  another  home,  (b)  There  were 
many  debts  against  the  estate  which,  if 
paid  by  an  Immediate  sale,  would  have 
left  tbe  estate  nothing  from  the  proceeds 
of  the  personalty.  It  was  tbe  knowledge 
of  this  state  of  things  which  caused,  no 
doubt,  the  Insertion  ot  the  said  third  clause 
of  the  will.  Whereas,  by  using  tbe  whole 
land, instead  of  selling  one-halt  ot  it,  which 
was  all  this  executor  could  bavc  sold,  and 
keeping  all  tbe  personalty  together,  rather 
than  selling  a  part  ot  it.  (tor  as  to  this, 
also.a  large  part  of  it  belonged  to  Rixey,) 
tbe  executor  was  able  to  support  the  fam- 
ily as  long  as  the  widow  lived,  and  pay  oft 
tbe  debts  by  borrowing  additional  sums, 
which  have  proved  a  loss  to  him. 

This  executor  Is  uotamenable  to  censure. 
It  Is  evident  from  this  record  that  he  was 
honest  and  faithful  In  all  tliiugs.  He  has 
appropriated  none  ottbe  estate  to  himself. 
There  Is  no  claim  that  be  has  made  any 
false  charges  against  the  estate.  Upon 
tbe  face  of  tbe  transactions,  ho  was  large- 
ly a  creditor ;  and  this  balance  so  due  bim 
he  conveyed  to  a  trustee  tor  the  benefit  of 
the  parties  who  had  lent  him  tbe  money 
by  which.  In  part.hehad  beeomea  creditor 
of  tbe  estate.  Itls evident  thathis  broth- 
er's laive  confidence  was  not  misplaced 
in  blm,  m  any  degree;  and  these  sweeping 
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cfaangM  on  the  face  of  the  transactions, 
setting  him  aside  as  a  creditor  for  a  large 
Boro,  and  bringing  him  In  as  tt  large  debt- 
or, were  notmadebyfalslfylnghls  charges, 
or  bringing  home  to  blm  concealed  sums 
received  and  not  aceoanted  for.  bat  by  ap- 
plying  to  htm  the  strictest  rales  of  law  at 
a  time  when  the  shitting  scenes  being  en- 
acted aroand  him.  and  overturning  all 
things  and  apsettlng  all  values,  rendered 
him,  however  prudent  or  capable  under  an 
ordinary  state  of  things,  a  victim.  In  this 
case,  of  circumstances  over  nblch  he  could 
exercise  no  control.  He  was  no  more  able 
to  preaerre  bia  brother's  property  from  de* 
structlon  than  he  was  to  free  himself  from 
the  prison  within  whose  walls  he  was  con- 
fined. And,  If  It  Is  urged  that  he  should 
have  sold  oft  and  settled  np  before  the  war 
burst  upon  the  country,  the  answer  Is  (1) 
that  the  will  of  fala  brother  gave  hlra  a  dis- 
cretion which  he  discreetly  exercised  ac- 
cording to  his  surroundings  at  the  time; 
and  (2)  that  he  had  no  foreknowledge  of 
the  coming  events  which  were  destined  so 
soon  to  convulse  the  country,  and,  If  they 
surprised  blm  In  the  unsuspecting  pursuit 
of  bis  dally  business,  he  In  this  but  shared 
the  common  fate.  His  good  faith  Is  not 
questioned.  He  did  what  a  prudent  man 
would  naturally  do  under  like  circum- 
stances, and  he  Is  not  Justly  liable  for  loss 
which  was  not  caused  by  any  fault  of  his, 
and  which,  by  ordinary  foresight,  he  could 
not  have  prevoitcd.  This  Is  the  result  of 
all  the  decisions  In  this  court.  It  an  exec- 
utor has  been  faithful  and  honest,  and 
reasonably  diligent,  he  Is  not  required  to 
be  .intallibte,  and  Is  not  held  responsible 
for  losses  caused  by  mere  errors  of  Judg- 
ment, where  these  exist,  which  cannot  be 
said  of  this  executor's  acts.  The  events 
and  theresults  attested  hlB  prudence.  The 
amount  and  value  of  the  estate  was  ap- 
parent, only.  The  300  acres  of  land,  with- 
out buildings,  were  but  little  more  than 
adequate  to  satisfy  the  unpaid  purchase 
money  due  thereon.  And  the  result  showed 
that  the  father  did  not  hold  the  other  half 
for  his  daughter,  as  the  testator  supposed , 
but  for  himself,  which  he  duly  so  appro- 
priated. The  executor  was  not  allowed 
to  avail  himself  of  the  slaves  held  by  the 
father  for  his  daughter,  as  the  supposition 
was,  by  sale,  although  he  was  allowed  to 
use  them ;  and  that  this  would  be  so,  It  Is 
reasonable  to  suppose,  the  executor  had 
knowledge.  If  he  had  made  prompt  sale 
of  all  the  property  of  the  estate,  he  would 
have  saved  himself  from  loss,  but  in  no 
wise  benefited  the  estate;  indeed,  quite  the 
contrary. 

In  the  case  of  Cooper  v.  Cooper,  77  Va. 
208,  Judge  Fauntlehoy,  speaking  tor  this 
court,  said :  "It  will  thus  be  seen  that  the 
will  of  the  testator.  Joseph  H.  Cooper, 
gave  to  fafs  executor  full  discretion  to  de- 
termine the  time  when  ft  would  be  advis- 
able to  sell  the  real  estate  and  stuck  of  the 
testator.  •  *  •  If  the  executor  honest- 
ly exercised  the  discretion  conferreil  upon 
him  by  the  will,  then,  by  the  principles 
settled  by  this  court  In  the  cases  ol  Mills 
V.  Mills  and  Mills  v.  Lancaster,  28  Grat. 
442;  LlngluT.  C«ok,  32  Grat.  262;  Staples 
v.  Staples,  24  Grat.  225,— he  cannot  beheld 
liable  tor  any  loss  which  may  have  been 
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occasioned  by  an  honeat  error  of  Judg- 
ment. The  honesty  and  good  faith  of  the 
executor,  J.  B. Stevens,  are  not  questioned 
by  the  appellants."  See,  also,  Green  v. 
Thompson,  84  Va.  876,  5  3.  £.  Rep.  507.  and 
cases  cited ;  Myers  t.  Zetelle,  21  Grat.  758; 
Staples  V.  Staples,  24  Qrat.  225;  Mills  r. 
Mills.  28  Grat. 476;  Thomson  v.  Brooke,  76 
Va.  160;  Parsley  t.  Martin,  7Y  Va.  8»l; 
Davis  V.  Harman,  21  Grat.  194;  and  Pldg- 
eon  V.  Williams,  Id  251.  We  are  of  opinion 
thattbere  Isnoerror  in  the  decree  appealed 
from  of  which  the  appellant  can  complain, 
and  the  same  will  be  affirmed. 


Mtebs  et  &1.  V.  Tbic^. 

(flfu|n*0m«  Count  of  Appeait  of  Firvinla.  April 

ai,  1890.) 

CoHmruATOB— Abbxhox  or  WmiESSBS — ^Ambitci 
or  ComrssL  —  DsouuTioiia  or  Third  Peb- 

BOHa 

L  In  an  aaUon  for  persoDal  injuries  detendanta, 
by  miBtAke,  subpoBnaed  W.  F.  B.  ioataad  of  kL  W. 
B.,  bis  brother,  and  did  not  discover  their  error 
uQtU  the  evening  before  the  trial,  when  it  was  too 
late  to  Becure  his  attendance.  R-  W.  B.  was  a  ma- 
terial witness  for  defendants,  and  would  testily 
that  platntltt  received  bta  In juiy  at  a  different  time 
and  place,  and  In  a  different  manner,  from  that  al- 
leged by  him,  and  thronfch  his  own  fault.  B«ld 
that,  in  the  absence  of  bad  faith  on  the  part  of  de- 
foodants,  their  motion  for  a  oontinuanoe  Btaoald 
have  been  granted. 

3.  On  the  first  di^  of  the  term  eoonsel  for  de- 
fendants stated  to  the  court  that  W.,  defendants* 
leading  ooansel,  was  absent  on  aooonnt  of  ■Iclcness, 
bat  that  tbey  would  try  the  case  In  his  abseoee 
should  all  th«r  witnesses  be  present  when  the  case 
was  called,  field,  that  the  coort  sboold  have 
granted  defendants'  motion  for  a  continuance  bf 
reason  of  the  absence  of  W.,  tbls  motion  having 
been  made  after  a  refusal  to  continue  on  account 
of  the  absence  of  a  witness. 

8.  It  was  error  to  allow  a  witness  for  plaintiff 
to  testify  that  he  beard  onaO.  tell  one  H.  that  de- 
fendants wanted  H.  to  testify  in  the  case,  and  that 
they  mi^bt  give  htm  some  tnoney  for  it;  there  be- 
ing nothing  to  show  that  G.  was  defendants'  agent, 
or  that  he  did  any  buBlness  with  them,  except  to 
occasionally  charter  a  train  from  them. 

A. iC.X«aJre,for  plaintiffs  in  error.  J.  A. 
Cabetl  and  J.  J.  A.  PowelU  for  defendant 
in  error. 

Richardson,  J.  This  was  an  action  of 
trespass  on  the  case,  brought  In  the  cir- 
cuit court  of  Goochland  county,  in  March, 
1888,  by  F.E.  Trice.  plalDtlft,  against  Law- 
rence Myers  and  Decatur  Axtell,  receivers 
of  the  Richmond  ft  Alleghany  Railroad 
Company,  defendants,  to  recover  damaxes 
from  said  defendants  to  the  amount  of$6,- 
000  tor  injnrles  alleged  to  have  been  re- 
ceived by  the  plaintiff  while  In  the  per- 
formance of  his  duties  as  a  laborer  In  the 
employment  of  thedefendants.  The  plain- 
tiff's declaration  contains  two  cnonta. 
The  first  count  charges  that  on  the  8th 
day  of  October,  1887,  nie  defendants  were 
engaged  in  removing  thedam  across  James 
river  at  Maiden's  Adventure,  In  the  county 
aforesaid,  and  employed  the  plaintiff  as  a 
laborer  on  said  work,  and  that  the  defend- 
ants caused  the  plaintiff  to  get  Into  a  boat, 
and  n^llgently  propelled  the  boat  so  neara 
sluice  that  it  became  unmanageable,  and 
was  dashed  through  the  sluice  with  aoch 
Tiolentt  that  the  plaintUf^  withont  l^t 
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on  his  part,  was  thrown  down  and  one  of 
his  arma  bart,  wbereby  he  satfered  great 
pain  and  was  injured  for  life.  The  second 
count  la  to  the  aame  effect,  with  the  addi- 
tional averment  that  the  plaintiff  was  an- 
der  the  orders  ot  one  Thacker,  the  defend- 
ants* superintendent  or  boss  of  the  work, 
who  iMKllffffltly  caused  a  boat,  la  which 
tbe  plaintiff  was  engaged  about  tala  work, 
to  be  propelled  so  near  a  sluice  that  it  be- 
came onmanaj^eable,  and  was  carried  vio- 
lently through  the  sluice,  eucalnst  the 
rocks  and  logs  therein,  and  the  plaintiff 
thereby  Injured.  This  declaration  was  de- 
murred to  by  the  defendants,  but  tbe  de- 
murrer was  overmled.  When  the  case 
was  called  for  trial,  the  defendants  moved 
for  a  ccHitlouance  on  the  ground  of  the 
absence  of  a  material  witness;  but  the 
court  overmled  the  motion,  and  the  de- 
fendants excepted.  The  defendants  then 
renewed  the  motion  for  a  continuance  on 
the  ground  of  the  absence  of  their  leading 
counsel,  by  reason  of  sickness;  but  the 
court  overruled  this  motion,  and  the  de- 
fendants again  excepted.  During  the  trial 
the  various  other  -exceptions  were  taken 
by  the  defendants  to  certain  rulings  of 
the  court.  Tbe  Jury  tound  a  verdict  tor 
tbe  plaintiff,  and  assessed  his  damages  at 
$1,800;  whereupon  the  defendants  moved 
tbe  court  to  set  aside  the  verdict,  and  to 
grant  them  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  the  law 
and  the  evidence ;  bat  l^e  court  overruled 
the  motion,  and  gavu  Judgment  according 
to  tbe  flndlna;  of  the  Jury,  and  the  defend- 
ants again  excepted,  and  in  this  bill  of  ex- 
ceptions the  court  certified,  not  the  (acts, 
but  all  the  evidence  adduced  at  the  trial; 
and  the  cose  is  here  upon  a  writ  of  error 
and  Bupermdeaa  to  said  Judgment.  Tbe 

3uestlons  for  decision  are  presented  in  the 
efendants'  several  bills  of  exceptions. 
1.  By  the  first  bill  of  exceptions  It  ap- 
pears that  on  the  calling  of  the  cause  for 
trial,  and  before  the  Jury  was  sworn,  the 
defendants,  by  their  connsel,8tated  to  the 
conrt  that  R.  W.  Brown  was  a  material 
witness  for  them,  and  lived  at  Balcimy 
Falla,  in  the  county  ol  Rockridge,  but 
that  In  aunimonlng  their  witness  they 
had,  by  mistake, summoned  W.  P.Brown, 
a  brother  of  their  witness,  and  did  not  dis- 
cover tlieir  error  until  the  evening  be- 
fore the  case  was  called,  when  It  was  too 
late  to  secure  bis  attendance  at  the  trial; 
that  it  appeared  from  tbe  testimony  of  W. 
B.  Holt  at  tbe  last  trial,  and  that  it 
wonld  appear  by  the  testimony  of  said 
Holt,  who  was  present  in  court,  and 
whom  they  were  ready  to  produce,  that 
said  Brown  was  a  material  witness  for 
the  defendants,  and  that  as  soon  as  they 
discovered  their  mistake  they  had  used 
their  best  efforts  to  procure  tbe  attend- 
ance of  the  witness,  but  without  success, 
and  that  lor  these  reasons  they  moved 
that  tbecause  be  postponed  or  continued, 
to  enable  them  to  obtain  the  witness. 
Bat  the  conrt,  being  of  opinion  that  the 
failure  to  summon  the  witness  was  the 
error  of  the  defendants,  and  not  the  fault 
of  any  public  officer,  overruled  tbe  motion, 
and  tbe  defendants  excepted.  We  are  of 
opinion  that,  under  the  circumstances,  the 
exception  is  well  taken.   Professor  Minor 


says:  "The  continuance  of  a  cause  toan- 

other  term  of  the  court  is  a  matter  pecul- 
iarly within  the  discretion  of  the  court  be- 
low, and  the  United  States  courts  hold  It, 
as  they  hold  bXX  other  matters  of  discre- 
tion, to  be  no  ground  upon  whlcherror  can 
be  Imputed.  »  *  in  Vliglnla  tbe  lU 
exercise  ol  the  dtocretlon  may  oe  a  ground 
of  error,  but  it  Is  a  well-established  prin- 
ciple that  theappellate  court  will  only  re- 
verse a  Judgment  fur  that  cause  when  the 
refusal  of  the  continuance  Is  plainly  erro- 
neous; and  so  in  other  cases  of  discretion, 
as  in  the  second  examination  of  witnesses, 
etc. ;  citing  Brooks  r.  Wilcox,  11  Orat.  411 ; 
Hewitt's  Case.  17  Qrat.  627 ;  Fant  v.  Miller, 
Id.  187;  Wright  v.  Rambo,  21  Grat.  158: 
Harman  v.  Howe,  27  Qrat.  676;  see  4 
Minor,  Inst.,  pt.  1,  p.  869.  The  principle 
thus  deduced  from  tbe  authorities  referred 
to  is  unquestionably  stated  with  accuracy 
by  tbe  learned  author,  but  it  does  not 
quite  reach  the  peculiar  circumstances  of 
the  case  In  hand,  which  rests  upon  the 
ground  ol  mistake.  The  principle  applicable 
In  tbe  present  case  is  correctly  and  clearly 
stated  in  8  Amer.  ft  Eng.  Cyclop.  Law, 817. 
where  tbe  authoritiee  are  collected,  and 
where  It  is  said :  "  When  it  appears  in  the 
progress  of  a  trial  that  a  cause,  If  required 
to  proceed,  will  suffer  from  the  honest 
mistake  of  the  party  or  his  counuet.  a  con- 
tinuance should  be  granted.  But  the  mis- 
taken advice  of  counsel  not  to  prepare  tor 
trial  Is  Insttfflclent;"  citing  Earnest  v.  Na- 
pier, IK  Ga.  S06;  Bergen  v.  Rfggs,  40  IU.61; 
Kelsey  v.  Berry,  Id.  60.  And  the  same  prin- 
ciplewas  recognised  by  this  court  in  Hook 
V.  Nanny,  4  Hen.  &  M.  167,  note.  These 
authorities  distinctly  announce  the  propo- 
sition that  a  motion  for  a  continuance  Is 
addressed  to  the  sound  discretion  of  the 
court,  in  view  of  all  the  circumstancm  of 
the  case;  and  that  an  appellate  court  wlU 
review  and  reverse  tbe  action  of  an  Inferi- 
or court,  tf.  in  the  exercise  of  its  discre- 
tion, it  has  harshly  or  unjustly  refused  a 
continuance,  and  especially  where  there  Is 
nothing  in  the  circumstances  to  warrant 
the  conclusion  that  the  real  purpose  in 
moving  for  a  continuance  is  to  a^ay  or 
evade  a  trial,  and  not  to  prepare  for  it. 

In  order  to  pass  Intelligently  upon  the 
merits  of  the  motion  lor  continuauce, 
which  was  refused  In  the  present  case.  It 
Is  necessary  to  notice  briefiy  tbe  character 
of  the  plaintiff's  claim,  and  so  much  of  tbe 
evidence  pro  and  con  ns  will  Illustrate  the 
importance  to  the  driendants  ol  the  con- 
tinuance asked  tor.  The  plalntllf  alleges 
in  bis  declare,  iion,  and  testifies  at  the  tri- 
al, that  the  Injuries  received  by  him  were 
tbe  result  of  tbe  carelessness  and  negligence 
of  the  defendants  In  propelling  the  boat  in 
which  be  was  at  the  time  in  tbe  discharge 
of  his  duty  as  an  employe  of  the  defend- 
ants. W.  B.  ITolt,  a  witness  for  the  de- 
fendants, testifies  that  he,  with  tbe  plain- 
tiff, was  In  the  employment  of  lAie  defend- 
ants at  tbe  time  and  place  of  the  alleged 
accident ;  and  hestates  positively  that  the 
plaintiff.  Trice,  was  hurt  on  Friday,  the 
day  before  the  alleged  occurrence  in  the 
boat;  that  he  certain  of  this,  for  the 
plaintiff,  on  Friday  night,  showed  him 
(witness)  the  place  on  his  right  arm,  and 
told  him  be  (plalntifl)  hurt  it^ln  crossing 
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the  Blalcft;  ttaat  In  walking  across  bis  toot 
■lipped,  and  he  lell,  cntUDg  his  elbow; 
that  he  (Witness)  told  plaintiff  he  bad  cnt 
bis  arm  In  a  bad  place,  and  he  had  better 
attend  to  It,  but  be  did  not  seem  to  mind 
It;  that  on  Saturday  night  the  plaintiff 
and  witness  went  to  Lee's,  and  got  and 
drank  a  pint  of  wblsky ;  that  on  Sunday 
the  witness  saw  the  plaJnUII's  arm  again : 
that  it  was  more  Inflamed,  but  was  the 
samecnt  he  saw  on  Friday  nigbt;  that 
witness  went  with  the  plaintiff  to  Mr. 
Wilklns'  and  had  his  arm  poulticed,  and 
that  "when  the  paintlff  showed  him  [wit- 
ness] hlB  arm  on  Friday  night  Mr.  Brown 
was  Dissent and  that  be  (Brown)  lives 
near  Balcony  Falls.  It  thus  appears  that 
tUe  plaintiff  and  the  witness  {or  the  defend- 
ants (Holt)  are  directly  In  conflict  with 
each  other,  both  as  to  the  time  and  man- 
ner of  the  injury  received  by  the  plaintiff. 
It  was  thereforeoftheutmost  importance, 
not  only  to  the  defendants,  bnt  to  the  due 
administration  of  Justice  in  the  premises, 
that  the  witness  Brown,  who,  as  Holt 
says,  was  present  on  Friday  night  wboi 
the  plaintiff  stated  that  be  bad  cut  bis 
arm  by  slipping  and  falling  while  wading 
across  theslnlceon  Friday,should  be  pres- 
ent and  testify,  and  that  the  defendants 
should  have  been  afforded  every  reasona- 
ble opportunity  of  securing  bis  testimony. 
Moreover,  it  appears  from  the  bill  of  ex- 
ceptions that  the  witness  (Holt)  had  tes- 
tified on  a  previous  trial  of  the  cause,  and, 
In  the  absence  of  anything  to  the  contraiy 
In  the  record,  the  irresistible  Inference  is 
that  the  same  conflict  existed  on  the  for- 
mer trial,  so  that  the  trial  court  was  fully 
informed  of  the  Importanceof  the  tratlmo- 
ny  of  tbeabsent  witness  (Brown;)  forlf  he 
had  been  present,  and  had  corroborated 
the  statement  of  the  witness  Holt  as  to  the 
plaintin's  statement  how  and  when  he  re- 
ceived his  hurt,  it  Is  Incredible  that  any 
fair-minded  Jury  could  have  found  a  Ter- 
dlct  for  the  plaintiff.  And  there  is  the  fur- 
ther Inference  that  the  Importance  ot  the 
testimony  of  the  absent  witness  (Brown) 
was  first  discovered  by  the  defendants 
from  the  testimony  ot  Holt  on  the  former 
trial,  and  they,  with  due  diligence,  pro- 
ceeded to  have  blm  summoned,  but  In  do- 
ing so  they  made  a  mistake,  and,  Instead 
of  summoning  R.  W.  Brown,  the  witness 
they  wanted,  they  summoned  his  brother, 
W.  P.  Brown,  who  api>eared  in  answer  to 
the  Summons,  and  then,  when  It  was  too 
late  to  secure  the  attendance  of  the  desired 
witness.  It  was  tor  the  first  timedlscor- 
ered  that  the  mistake  had  been  made. 
Under  these  circumstances,  and  In  the  ab- 
sence of  any  suspicion  of  a  purpose  to  de- 
lay nr  evade  the  trial  by  any  unfair  play 
on  their  part,  the  defendants  moved  for  a 
continuance,  which  the  court  refused,  up- 
on the  manifestly  Insufficient  ground  that 
the  mistake  was  that  of  the  defendants, 
andnottbefault  of  any  publlcofficer.  The 
law  does  not  thus  harshly  deal  with  the 
Infirmities  ot  human  nature.  It  cannot 
be  said,  In  the  true  sense  of  the  term,  that 
tbe  defendants  were  wanting  In  due  dili- 
gence, forthey  promptly  took  steps  Intend- 
ed to  effect  the  desired  object  of  securing 
the  testlmonyso  e^ntlal  to  their  defense. 
But  tbey  made  a  mistake,— an  honest  mis- 


take,—and  summoned  the  wrong  man;  tu 
being  one  of  two  brothers.   Under  the 
cumBtancee,and  In  the  Ilghtof  the  author 
Itles  above  r^erred  to,  the  court  plainly 
erred  In  refusing  the  continuance. 

2.  The  defendants'  second  bill  of  exc^ 
tlons  Is  founded  upon  the  action  of  tbe 
court  refusing  to  continue  thecanseon  the 
ground  of  tbe  absence,  by  reason  of  sick- 
ness, ot  the  leading  counsel  of  the  defend- 
ants. We  are  of  opinion  that  this  exf»p- 
tinn,  too,  is  well  founded.  The  bill  of  ex- 
ceptions sets  forth  that  at  the  calling  of 
the  cause  the  eounsel  for  the  defendantM 
stated,  and  It  appeared  tr>  the  court,  that 
Charles  U.  Williams,  tbe  leading  counsel 
tor  tbe  deloidants,  was  absent  on  aeconnt 
ot  bis  Illness,  and  that  on  the  first  day  of 
the  term  the  counsel  present  bad  stated 
that,  notwithstanding  the  absence  of  Mr. 
Williams,  they  would  go  Into  the  trial  of 
the  cause  should  all  their  witnesses  be 
preset  when  tbe  case  should  be  called. 
And  thereupon  tbe  defendants,  by  tbeir 
couns^,  moved  the  court  to  continue  the 
cause  by  reason  of  tbe  absence  of  Mr.  Will- 
iams, a  material  witness  being  absent,  as 
set  out  in  the  first  bill  ot  exceptions,  which 
motion  the  court  overruled,  and  the  defend- 
ants again  excepted.  There  Is  abundant 
authority  for  the  proposition  that  the 
court  erred  in  this  rullnic.  Alien  v.  State,  10 
Qa.  86;  Shults  v.  Moore,  1  McLean,  520; 
Frintup  V.  Mitchell,  19  Oa.  58ft;  Rhode 
Island  V.  Massachusetts,  11  Pet.  230.  In 
the  last-named  case  a  continuance  was 
granted  by  the  supremecourt  of  the  United 
States,  upon  the  ground  that  the  leading 
attorney  for  the  state  of  Rhode  Island  was 
HI,  as  stated  by  bis  associate,  the  attorney 
general  of  that  state,  although  the  latter 
was  prraent.  That  was  a  case  of  exoep- 
tJonaf  Importance,  lUTOlvIng  questions  of 
grave  concern  to  two  states  of  the  Union, 
respec  ting  certain  territory  and  population 
held  by  the  state  of  Massachusetts,  bnt 
claimed  by  thestate  of  Rhode  Island ;  and 
from  the  report  of  the  case,  which  is  mea- 

fer,  the  Inference  Is  that  the  court  was  In- 
aenced  more  by  the  deep  concern  and 
high  Importanceof  the  case  than  by  any 
purpose  to  exemplify  the  rule  In  snch 
cases;  for,  as  tbe  attorney  general  of  the 
state  of  Rhode  Island  was  present,  and 
making  tbe  motion  for  continuance,  and 
only  upon  the  ground  of  the  absence  of  the 
leading  counsel.  It  Is  hardly  probable  that 
the  supreme  court  of  the  United  States 
would  have  granted  the  motion  bat  for 
tbe  peculiar  character  and  Importanceof 
the  cctse.  It  may  tber^ore  be  said.  In  gen- 
eral, that  a  continuance  may  be  granted, 
not  only  for  tbe  absence  of  a  party  or  of 
his  counsel,  from  unavoidable  dream- 
stances,  but  for  honest  mistake,  or  any- 
thing amounting  to  a  serious  surprise.  In 
all  such  cases,  however,  the  application 
should  be  watched  with  jealousy,  and  the 
discretionary  power  of  the  court  exercised 
with  caution ;  but.  If  there  Is  no  sufffclCTt 
reason  to  Induce  the  belief  that  the  alleged 
ground  of  the  motion  Is  feigned,  a  contin- 
uance should  be  granted,  rather  than  to 
seriously  Imperil  the  Just  determination  of 
the  cause  by  refusing  It.  Under  the  pecul- 
iar circumstances  of  the  present  case,  and 
especially  In  view  ot  the  r^ry  harah  raling 
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oo  the  pneedtne  moflon.  we  are  clearty  of 
opinion  l^t  the  clreolt  conrt  erred  In  re- 
foBing  to  cotttlnne  the  case  on  the  ground 
the  abeence  of  the  leading  counsel  of  the 
defendantg  by  reason  of  elcknesa. 

3.  The  defendants'  third  bill  of  excep- 
tions Is  to  the  action  of  the  trial  court  In 
admlttlnK,  notwithstanding  tfa^prateot. 
the  evidence  of  one  M.  L.  Harris,  a  witness 
Introduced  by  the  plalntlfr.  This  witness 
testtfled  that  after  the  instttntion  of  this 
suit  he  heard  a  coloied  man,  Qeorfge  Will- 
lama,  who  charters  excDTBlontrainsonthe 
defendants' line  of  railroad,  tell  Sam  White 
that  he  was  reqnested  by  the  defendants 
to  get  him  togodowu  to  JUchmond  to  see 
the  defendants  or  one  of  their  agents,  and 
to  testify  for  them  In  regard  to  the  Trice 
case;  that  Sam  White  said  hewonld  not 
go  nnless  Hvc  dollfuv  was  paid  to  blm,  to 
which  George  Wnuams  replied :  "Meet  me 
at  the  train  In  the  morulas. "  The  witness 
Harris  says  that  this  occurred  at  Cocke's 
tavern,  where  he  was  clerk  and  salesman 
In  a  store,  and  that  there  were  a  number 
of  perscms  In  the  store  at  the  tlma^  includ- 
ing Sam  White  and  Geo^  Williams. 
George  WllUami  was  put  upon  the  stand, 
and  he  positively  denied  making  any  such 
statement.  No  effort  was  made  to  prove 
that  C^eorge  Williams  was  the  agent  of  the 
defendants  for  the  purpose  In  question,  or 
for  any  purpose.  'The  testimony  thus  ad- 
mitted coaki  have  bat  one  purpose  and 
tendency,  and  that  was  to  nrejndice  the 
mind  of  the  Jury  with  the  bellet  that  the 
defendants.  In  order  to  defeat  the  claim  of 
the  plaintiff,  had  resorted  to  the  dishonest 
and  criminal  act  of  subornation  of  evi- 
dence. It  is  passing  strange  that  the  cir- 
cuit conrt  should  have  permitted  the  testi- 
mony to  go  to  the  Jury  under  the  drcum- 
stances.  Once  establish  the  admissibility 
of  Bueb  -testimony,  and  no  man's  rights 
would  be  secure;  for  there  would  be  a 
rea^ market  forallmannerof  falseswear- 
ing,  and  every  miscreant  would,  for  a  con- 
sideration, be  ready  to  accept  the  premi- 
um TO  peijniT  Just  held  out,  regardless  of 
life,  liberty,  or  property.  It  Is  an  element- 
ary principle  that  m  such  cases,  the  fact  of 
agency  must  be  proved  as  a  condition  pre- 
cedent tothe  admissibility  of  the  declara- 
tlcms  or  admissions  by  an  agenl^  and  that 
neither  the  declarations  of  a  man,  nor  bis 
aets,can  begivenin  evidence  toprovethat 
he  Is  the  agent  of  another.  Hence,  in 
Mechem,  Ag.  S  Tlfi,  it  Is  said :  "  As  has  been 
seen,  however,  the  fact  ol  the  agent's  au- 
thority can  nrither  be  established,  nor 
can  Its  scope  or  effect  be  extended  or  «q- 
latged.by  his  own  statements,  represen- 
tations, or  declarations,  so  as  to  charge 
the  principal.  Theremust  be  first  a  pr//ua 
faeie  showing  of  his  authority  by  other 
evidence,  before  the  admlssioos,  declara- 
tions, or  representations,  if  otherwise  com- 
petent, can  be  admitted. "  In  the  present 
case  therela  not  a  partlcleot  evidence  that 
Geoige  Williams  waserer  the  agent  of  the 
appenants  for  any  purpose.  On  the  eon- 
traiy,  the  only  connection  between  blm 
and  them  that  ever  existed,  so  far  as 
Bbown  In  evidence. is  that  he  occasionally, 
for  hiroeelt  and  his  race,  chartered  excur- 
sion trains  on  their  road.  If  this  could 
make  him  tb^  agent  for  the  unsavory 


buBtneni  <rf  snbomlng  evidence,  and  hind 
them  by  bis  real  or  praCmded  declarations, 
then  every  passengerwho  evertraveled  on 
their  road  would  also  be  their  agent. 
The  reception  of  the  teetimonyln  question 
can  only  he  accounted  lor  as  a  thing  occur- 
ring in  the  hurry  of  a  Jury  trial,  and  conse- 
qumt  want  of  due  consideration. 

4.  The  defradants'  fourth  bill  of  excep- 
tions is  as  to  the  giving,  refusing,  end 
modifying  certain  InstTuctlons  asked  for 
by  the  parties,  respectively.  But,  in  view 
of  the  errors  aforesaid,  It  Is  not  necessary 
to  discuss  the  queetions  arising  on  the  In- 
structions, as  the  case  must  go  back  for  a 
new  trial. 

K.  The  defendants' fifth  bill  of  exceptions 
Is  to  the  action  of  the  conrt  refusing  the 
defendants*  motion  to  set  aside  the  ver^ 
diet  and  grant  a  new  trial.  As  the  Judg- 
ment of  the  conrt  below  must  be  reversed 
for  the  errors  alrady  pointed  out,  and  the 
cause  remanded  for  a  new  trial,  It  is  un- 
necessary to  enter  Into  a  discussion  of  the 
evidence,  which  Is  Involved  In  this  excep- 
tion. It  is  snfficlent  to  say  that  for  the 
errors  aforesaid  the  judgmoit  of  the  court 
below  must  be  reversed  and  annulled,  the 
verdict  of  the  Jury  set  aside  and  the  cause 
remanded  to  said  circuit  courtfor  a  new  tri- 
al to  behad  therein.  In  accordance  with  the 
views  expressed  in  this  opinion. 


KaBM  at  si.  T.  BOBBB  IBON  CO. 

(SwoTOM  Court  of  Appeals  of  Virainikk  April 
8,  1890.) 

iHSOLVura  CoBPOSATioKs  —  Recbitbb*s  OsBTm- 

OATBB— PRrOBTriBEh-SALE—PKEa. 

1.  Where  the  mioeral  property  of  an  Insolvent 
mining  company  has  no  marketable  valae  inde- 
pendeot  of  a  nulroad  constructed  and  nsed  by  it 
lor  the  transportation  of  ore,  a  court  of  equity  m^ 
aathorize  its  receiver,  placed  in  charge  of  all  the 
company's  property,  to  perfect  title  to  the  railroad 
property  by  condemnation  proceedings,  as  well  as 
to  repair  the  road-bed,  ana  may  declare  the  cer^ 
tiflcates  Issned  by  him  in  payment  therefor  a  first 
lien  on  all  the  company's  prt^erty. 

2.  After  the  ctrnflrmauon  of  a  »a3»  of  the  com- 
pany's propertjr  parraant  to  a  decree  rendered  In 
a  creditor's  suit  institated  by  a  Hen  claimant,  an 
objection  that  the  land  had  not  been  advertised 
for  sale  as  prescribed  In  the  lieu,  and  that  tbe 
sale  had  been  made  before  the  liens  were  aaoer^ 
talned,  cannot  bs  talran  for  Uie  first  time  on  ap- 
peaL 

8.  Tbe  fact  that  tbe  creditor  instituting  tbe 
salt  has  parted  with  his  claim  during  its  progress 
does  not  vitiate  the  sale  ordered  by  tbe  conrt,  in 
the  exercise  of  its  general  jurisdiction  in  a  cied- 
itor's  suit,  for  the  benefit  of  all  the  creditors, 

4.  Where  a  petition  to  rehear  la  rejected  on 
the  ground  that  it  Is  not  accompanied  by  an  atB- 
davit,  and  because  It  does  not  state  why  tbe  mat- 
ters set  up  were  not  brought  to  the  attention  of 
the  court  before  the  decree  was  rendered,  tbe 
matter  does  not  become  res  octfudioata,  and  it  is 
error  to  refuse  leave  to  file  a  new  petition,  accom- 
panied by  an  affidavit  that  the  matter  therein  set 
up  was  unknown  to  petitioners,  and  could  not 
have  been  known  by  reasonable  diligence. 

5.  Where  the  master  reports  that  the  compen- 
sation allowed  a  receiver  is  fair  and  reasonable, 
and  hts  finding  Is  sustained  by  tbe  testimony  of 
competent  and  experienced  men,  it  will  not  be  dis- 
turbed. 

Appeal  from  hustings  court  of  Roanoke. 

Scott  &  Dapay  and  Berkeley,  Pblegar  A 
JoAnson,  torappellants.  PennJkOocke,tov 
appeUees.  ^  . 
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liBWiB,  P.  Tbis  was  a  creditor's  autt,  in 
the  huatlngs  court  of  Roanoke  city, 
against  the  Rorer  Iron  Cumpany  and  oth- 
ers, for  the  appointment  of  a  recover,  and 
to  hare  the  property  of  the  defendant 
company  sobjectea  to  the  payment  of  its 
debts.  It  appears  that  on  the  26th  day  of 
January,  1R8S,  thecompany  executed  a  deed 
of  trust  In  certain  mineral  lands,  situate 
about  six  miles  south  of  Roanoke  city, 
-which  it  had  previously  acquired  by  pur^ 
chase,  to  secure  the  payment  of  f 90,000  ol 
bonds  issued  by  the  company.  Snbse- 
qnently  the  company  acquired  a  light  of 
way  from  its  mines  on  the  said  lands  to  a 
point  within  the  limits  ol  theaaid  tAty, 
upon  which,  pursuant  to  authority  con- 
ferred by  its  charter,  it  constructed  a  rail- 
way for  the  transportation  uf  its  ores  to 
apolnt  of  connection  with  the  Norfolk  & 
Western  Railroad.  It  also  acqnlred  for 
Its  terminus  and  other  purposes  29  acres 
of  land  in  Roanoke  city,  by  purchase  from 
one  J.  W.  Webb ;  and  afterwards,  on  the 
1st  day  ol  July»  1884,  executed  a  second 
deed  of  trust  on  all  ol  Its  property,  Includ- 
ing the  mineral  land  embraced  In  the  first 
deed  of  trust,  to  secure  an  issue  of  f 200,000 
of  its  bonds.  At  the  time  these  deeds  were 
respectively  executed  there  was  a  vendor's 
lien  on  the  mineral  lands  In  favor  of  M.  P. 
Preston,  which,  at  the  time  the  bill  was 
filed,  amounted  to  something  over  96,000, 
and  on  the  Webb  land  there  was  a  edmilar 
lien  for  about  the  same  amount,  both  of 
which  Hens  are  paramount  to  the  deeds  of 
trust.  The  bill  was  filed  In  May,  1866,  by 
George  M.  Bartholomew,  president  of  the 
company,  and  trustee  In  the  two  deeds  of 
trust,  and  also,  as  he  alleged  in  the  bill, 
the  owner,  by  assignment,  of  the  Preston 
and  Webb  liens.  The  blU  alleges  that  the 
company  is  In  default;  that  Its  railroad 
bridge  across  the  Roanoke  river  bad  then 
recently  been  swept  away  by  floods;  that 
the  company  was  nnable  to  rebuild  it,  and 
that,  in  conneqnence,  the  operations  of  the 
company  had  ceased,  and  its  property  was 
lying  Idle  and  liable  to  greatly  deteriorate, 
and  to  be  scattered  ana  wasted,  nnlesB  the 
court  should  appoint  a  receiver,  etc.;  and 
the  prayer  of  the  bill,  among  other  things, 
was  that,  for  the  purpose  of  raising  funds 
with  which  to  rebuild  the  bridge,  and  for 
other  necessary  purposes,  the  receiver, 
when  appointed,  be  authorised  to  Issue 
receiver's  certificates,  to  be  declared  a  lien 
on  all  the  property  of  the  company  prior 
to  the  deeds  of  trust  above  mentioned. 
The  court  appointed  a  receiver  of  all  the 
projierty,  rights,  and  franchlbcs  of  the 
company,  with  authority  to  operate  the 
mines  and  to  carry  on  the  business  of  the 
company,  under  the  supervision  of  the 
court.  The  receiver  was  also  authorized 
to  issue  receiver's  certificates  to  anamount 
aggregating  $11,000,  which  on  their  face 
are  declared  to  be  a  lien  on  all  the  proper- 
ty and  assets  in  the  receiver's  hands.  The 
decree  authorizing  them  does  not,  in  ex- 
press terms,  declare  that  these  rertllicateB 
shall  constitute  a  lien  paramount  to  the 
deeds  of  trust,  but  such  Is  the  effect  of  the 
decree,  construing  It,  as  It  must  be,  In  con- 
nection with  the  prayer  of  the  bill  on  that 
subject.  The  proceeds  of  the  certlflcatea 
were  used  in  rebuilding  the  bridge  across 


Roanoke  zlver,  in  paying  taxes,  In  deny- 
ing the  cost  of  certain  condemnation  pro- 
ceedings, and  torother  necessary  purposes, 
the  chief  object  of  which  was  to  put  the 
property  in  a  salable  ronditlon.  In  due 
time  a  sale  ol  the  property  was  ordered, 
and  sale  was  made,  the  commlsslooera  of 
sale  reporting  that  the  property  had  been 
sold  for  936,000.  The  sale  was  confirmed 
without  objection,  and  a  deed  made  to  the 
purchasers,  under  a  decree  ol  the  court, 
pursuant  to  the  provisions  of  sections  1233 
and  1234  of  the  Code.  Out  of  the  fund  aris- 
ing from  the  sale  the  court  ordered  tbe 
following  payments  to  be  made,  vli. :  (1) 
An  amonnt  snfilclent  to  pay  the  coats  of 
suit,  the  fees  of  tbe  master,  and  of  the  re- 
ceiver for  bis  servlees.  (2)  Thecost  of  the 
condemns  tlon  proceedings.  (3)  And  the 
court,  being  of  opinion  that  the  property 
conveyed  by  the  first  deed  uf  trust  was  of 
equal  value  with  that  conveyed  by  the  sec- 
ond deed,  exolnsive  of  tbe  property  era- 
braced  in  both  deeds, ordered  that  the  ree- 
Idaeof  thelond  be  divided  into  two  mni- 
etles,  and  out  of  the  first  moiety  It  was 
ordered  that  l^e  Preston  Uea  and  one-half 
of  the  receiver's  certificates  be  paid,  and 
the  balance  paid  to  the  first  mortgage  (or 
deed  of  trust)  bondholders.  Out  of  the 
second  moiety  it  was  ordered  that  the 
Webb  lien  and  the  other  bait  of  the  receiv- 
er's certificates  be  paid,  and  the  balance 
go  to  the  second  morlvcage  (or  deed  of 
trust)  bondholdera. 

The  appellants.  £am  Hlckson,  flret 
mortgage  bondholders,  assign  various  er- 
rors In  the  proceedings  in  the  lower  court. 
Their  first  objection  is  that  the  amount  of 
compensation  allowed  tbe  receiver,  name- 
ly, 9Si876,  for  21  months'  service,  is  excenu- 
Ive.  As  to  this  objection.  It  is  sufficient 
to  say  that  tbe  sum  allowed  was  reported 
by  the  master  as  fair  and  reasonable,  and 
his  finding  is  abundantly  sustained  by  the 
uncontradicted  evidence  of  Joseph  H. 
Bands,  general  manager  of  the  Norfolk  & 
Western  Railroad  Compajiy,  and  other 
competent  and  experienced  men  In  soch 
matters,  whose  tMtimony  on  the  point 
was  taken. 

The  next  objection  is  that  no  part  of  the 
receiver's  certificates,  or  the  cost  of  the 
condemnation  proceedings,  ought  to  have 
beenchartced  against  the  fund  derived  from 
the  sale  uf  tbe  property  conveyed  by  the 
flret  deed  of  trust,  because,  as  Is  contend- 
ed, tbe  pro<»edfl  of  tbe  eertlficates  were 
ased  in  the  improvement  of  tbe  property, 
acquired  by  the  defendant  company  after 
the  execution  of  that  deed.  This  objection 
alsu  Is  fully  met  and  obviated  by  ibe  evi- 
dence upon  which  the  lower  court  actcnl. 
By  the  destruction  of  its  railroad  bridge, 
the  properties  of  the  company  were  sepa- 
rated, thus  rendering  it  Impossible,  until 
the  bridge  was  replaced  by  another,  to  op- 
erate the  mines,  or  to  transport  the  ores 
taken  from  the  mines  to  a  point  from 
which  they  conld  be  marketed  or  utilized 
In  any  way.  The  evidence  shows,  more- 
c-er,  that  wltJiout  the  railroad  the  miner- 
al property  had  no  marketable  value;  In- 
deed, that  the  two  properties  were  matn- 
aUy  dependent;  that  the  one  bad  no  "com- 
mwdal  valne**  withoot  tbe  other;  and 
that  both  wereequally  benefited  by  the  ex- 
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penditnrea  that  wen  made  in  rebnlldlnff 
the  bridge,  and  ia  acqnlrlDg^  a  perfect  tttlA 
to  a  part  of  the  road-bed  by  the  condemn 
nation  proceedingra  that  were  had.  An  to 
the  rec»ver'B  certificates,  we  do  not  doubt 
that  It  was  competent  fortbe  court  to  an- 
thortae  their  Iseae,  and  to  make  them  a 
lien  paramount  to  the  defjde  of  trust.  It 
was  neceseary  to  raise  money  ia  some 
way  to  preserve  the  property  from  de- 
Btmctton  or  serious  injury,  and  to  put  it 
in  salable  condition,  and  the  only  practi- 
cal mode  otaccompUshlnsthat  object  was 
by  IsscilD)Br  receiver's  certificates.  No  objec- 
tion to  the  granthiff  of  theautfaoiity  to  is- 
sue tbe  certificated  was  made  in  the  court 
below,  although,  as  we  have  seen,  the  bill 
prayed  that  such  autborl*^  be  granted. 
It  is  now  well  settled  that  a  conrt  of  equi- 
ty has  the  power,  In  this  class  of  cases,  to 
authorise  its  receiver  to  Issue  certificates 
upon  wblch  to  raise  money  when  thene- 
cesBltiee  of  the  parttcular  case  require  it, 
and  to  make  them  a  first  Hen  on  the  prop- 
erty In  its  hands,  and  tbe  authority,  when 
properly  exercised,  is  hisrhly  beneficial  to 
the  mortgage  bondholders,  yet  it  ought 
to  be  cantioQsly  and  sparingly  exercised. 

The  remarks  of  Mr.  Justlee  Bradlbt  In 
Wallace  v.  txiomls,  97  D.  8. 146,  are  appli- 
cable to  tbe  present  case.  Speaking  titr 
the  court,  be  said :  "  The  power  of  a  court 
of  eqoity  to  appoint  managing  receivers 
for  sneh  property  as  a  railroad,  when  tak- 
en nnder  Its  cha^  as  a  tmst  timd  for  the 
payment  of  Incumbraneea,  and  to  author- 
uesoeb  receivers  to  raise  money  neceasary 
lor  th«  preservation  and  management  of 
the  property,  and  make  the  same  charge- 
able as  a  lien  thereon  for  its  repayment, 
cannot,  at  this  day,  be  emiously  disputed. 
It  is  a  part  ul  that  Jurisdiction,  always  ex- 
ercised by  the  conrt,  by  which  it  Is  Its  duty 
to  protect  and  preserve  tbe  trust  funds  in 
Its  bands.  It  Is,  nndonbtedly,  a  power  to 
be  exercised  with  great  caution,  and.  If 
possible,  with  the  consent  or  acquiescence 
of  theparties  Intereatedinthetund.  In  the 
prevent  case  it  appears  that  the  parties 
moat  materially  interested  eltherexpressly 
consented  to  the  order,  or  offered  no  objec- 
tion to  it. "  See.  also,  Tmst  Go.  v.  Rail- 
way Co.,  117  U.  8.  484,  •  Sap.  Ct.  Bep.  80t»: 
Onbertr. Railroad Co.,88  0rat.686;  Meyer 
V.Johnston, 68  Ala.  287;  Jones,  R.R.  Secur. 
$540;  Beacb.  Rec.  S  879et  seq. 

Tbe  appellants,  Kam  A  HIckeon,  also 
object  to  the  sale  that  was  made,  on  three 
grounds,  which,  as  set  forth  in  their  eup- 

{ilemental  assignment  of  errors,  are  as  fol- 
ows:  •*(!)  It  was  error  to  decree  a  sale 
before  the  Hens  were  ascertained;  (2)  It 
was  error  to  decree  a  sale  without  reqnlr^ 
ing  tbe  sale  to  be  advertised  as  the  deed  of 
trust  prescribed ;  and  (8)  it  was  error  to 
decree  a  sale  atthe  salt  of  onewho  had  no 
claim  against  tbe  property."  None  of 
these  assignments  are  well  taken.  Tbe 
first  is  nut  well  takm— First,  because  no 
such  objection  was  made  before  the  sale 
was  made,  or  at  any  time.  In  the  conrt  be- 
low; aeeondly,  because  the  presumption  Is 
that  the  property  brought  Its  full  value, 
as  tJie  sale  was  confirmed  without  objec- 
tion by  any  one,  and  there  is  no  evidence 
that  ai^  party  has  been  Injored;  and, 
M/n/^,  becanse  the  establlsbed  doctrine 
T.lIs.E.na6~^ 


of  this  court  Is  that,  after  a  Judicial-  sale 
has  been  absolutely  confirmed  by  the  court 
which  orderMl  It,  it  will  not  be  set  aside, 
except  for  fraud,  mistake,  surprise,  or  oth- 
er cause  for  which  equity  would  grant  like 
relief -It  the  sale  had  been  made  by  the  par-* 
ties  In  Interest,  Instead  of  by  the  court; 
and  nothing  of  the  kind  Is  either  alleged 
or  proven  In  the  preaent  case.  Berlin  v. 
Melhom,  75  Va.  689;  Langyher  v.  Patter- 
sou,  77  Va.  470;  Insurance  Co.  V.  Cottrell, 
9S.  E.  Rep.  182. 

This  is  also  a  snflSclent  answer  to  the 
two  remaining  assignments  of  error  Ju^t 
mentioned.  It  Is  proper  to  say,  however, 
that  the  property  was  not  sold  under  the 
deeds  of  trust,  but  by  tbe  court  In  the  ex- 
ercise of  Its  general  Jurisdiction  In  a  cred- 
tor's  snlt;  and,  this  bdng  so.  It  makes  no 
dUl^rence  that,  whoi  the  decree  of  sale  was 
entered,  the  plaintiff,  by  whom  the  suit 
was  brought,  had  parted  with  his  claims 
against  the  defendant  company,  and  was 
no  longer  Interested  In  the  suit;  for,  when 
a  general  account  is  ordered  in  a  credit- 
or's suit.  It  is  for  the  benefit  uf  all  the 
creditors,  and  the  case  thereupon  ceases 
to  be  nnder  the  control  of  the  party  who 
Instituted  It.  BImmone  v.  Lyles;  27  Grat. 
922;  Insurance  Co.  r.  Maury,  75  Va.  608. 

We  are  also  of  opinion  that  there  is  no 
error  In  the  action  ot  the  lower  court  with 
respect  to  the  six  acres  of  the  Webb  land, 
as  to  which  there  was  a  failure  of  title. 
The  land,intbeopinlon  of  tbe  lower  court, 
was  necessary  for  tbe  purposes  of  the  com- 
pany, and  there  was  no  error  In  condemn- 
ing tbe  reversion  In  It,  as  was  done,  and 
paying  Webb's  administrator  fur  the  life- 
estate  therein.  Beuldes,  no  objection  to 
the  condemnation  proceeding  was  madr^  In 
the  court  below ;  and  as  the  land,  the  title 
to  which  was  thus  acquired,  was  sold  and 
conveyed  to  the  purchasers,  along  with 
all  the  other  property  and  effects  of  the 
defendant  company.  It  Is  too  late  to  raise 
the  objection  In  the  appellate  court. 

The  only  remaining  assignment  ot  error 
relates  to  the  action  ot  the  hustings  court 
In  refusing  to  rehear,  upon  the  petition  of 
the  appellants,  the  decree  of  September 
term,  1987.  with  respect  to  what  Is  called 
the  "  Preston  Hen,  **  which  is  the  vendor's 
lien  on  the  mineral  lands  already  referred 
to.  As  to  these  lands  there  has  been  a 
partial  failure  ot  title,  growing  out  of  the 
decision  of  this  conrt  in  the  case  ot  Iron 
Co.  T.  Trout,  2  S.  E.  Bep.  718,  (decided  in 
June,  1S87;)  and  the  ap[)ellant8,  in  their 
petition  tor  a  rehearing,  contended,  as 
they  now  contend,  that  tbe  vendor's  lien 
ought  to  be  abated  to  tbe  extent  of  the 
value  of  tbe  Interest  thus  lost.  The  Inter- 
locutory decree  of  September  term,  1887, 
fixlngthe  amount  of  the  lien,  was  rendered 
about  90  days  after  the  decision  of  this 
conrt  Just  mentioned;  and  the  appellants, 
not  being  parties  to  the  suit  In  which  that 
decision  was  rendered,  filed  an  affidavit 
with  their  petition  for  a  rehearing,  to  the 
etipct  that  they  had  no  knowledge  of  the 
decision  of  this  court,  and  could  not,  by 
t&e  use  of  reasonable  diligence,  have  had 
knowledge  thereof  at  the  time  tbe  decree 
of  the  said  September  term  was  rendered. 
The  hustings  court,  however,  by  Its  decree 
of  July  11,  1888,  refused  leave  taflle  the,pe- 
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tltloii,  whweopon  tbla  appeal  was  taken. 
We  are  ol  opinion  fhat  leave  to  file  the  pe- 
tition ooffnt  to  bare  been  ipran ted,  not- 
withstanding a  prevlouB  petition,  filed  by 
the  Appellants  to  rehear  the  same  decree, 
had  been  rejected  on  the  fi^round  that  It 
was  not  accompanied  by  an  affldarit,  and 
because  It  ffave  no  explanation  uf  why  the 
matters  set  ap  had  not  been  brf>aght  to 
the  attention  of  the  court  b^ore  the  decree 
of  September  term*  1887,  was  rradered. 
The  rejection  of  that  petition  was  not  an 
adJttillcatlOD  rendering  the  matter  res  ^ird/- 
cata,  in  the  sense  contended  for  by  the  ap- 
pellees. Even  a  final  decree  dismissing  a 
bill  in  equity,  when  made  because  uf  some 
defect  in  the  pleadings,  or  upon  aome  other 
ground  notgolng  to  the  merits  of  the  case, 
is  not  a  final  determination  which  bars  a 
renewal  of  the  litigation  In  proper  form. 
1  Herm.  Estop.  §  408 ;  Durant  v,  Essex  Co., 
7  Wall.  107;  Railroad  Co.  t.  CaxenoTe,  83 
Va.  744,  S  S.  E.  Rep.  4S8.  And  tberdore, 
without  passing  upon  the  merits  of  the 
petition,  aa  the  case  la  not  in  a  situation 
to  enable  us  to  do  ao,  we  are  of  opinion  to 
revCTse  the  decree  of  July  U,  1888,  in  the 
particnlar  mentlonedt  and  In  all  other  re- 
spects to  affirm  the  action  of  the  hustings 
court.  Reveraed  In  part  and  affirmed  in 
part 


Uauldin  et  al.  v.  Crrr  Oodnoiz.  or  Grebh- 

TILLE. 

(Supreme  Court  of  South  daroUna.  April  Bl, 

1690.) 

MomOIPAL  COBFOBATtOirS  —  (^STBB  —  Bouds  — 
IlTJUXonON. 

1.  Any  of  the  tax-payers  of  a  dty  main- 
tain  an  aoUon  In  their  own  name  to  resttun 
tAty  couD(^  from  the  illegal  luue  of  bond*,  and 
this  withoat  aUeging  apeidai  damagaa  to  them- 

SOlVM. 

fl^  The  dbartor  at  the  dxy  of  Oreenrllle,  ISSCL 
provided  that  tlw  ooanoil  may  purchaae  and  hold 
any  estate,  real,  persooBl,  or  mixed,  nod  convey 
the  same,  provided  that  the  same  shall  not  at  any 
time  exceed  9100,000  la  value.  It  further  provided 
that  the  city  council  should  have  power  to  borrow 
money  for  the  pabUo  use  of  the  corporation,  from 
time  to  time,  by  the  issue  of  bonds  for  an  amount 
not  to  exceed  9100,000,  but  never  In  any  form  bo 
make  the  city  liable  for  exceeding  that  amount  la 
the  aggregate.  The  charter  was  amended  in  1885, 
and  the  clause  restricting  the  liability  of  the  city 
in  any  form  to  the  amount  of  9100,000  was  omitted. 
Held,  that  the  amended  charter  must  be  construed 
as  giving  the  power  to  isstie  bonds,  subsequent  to 
the  date  thereof,  to  the  extent  of  9100,000. 

8.  Where  the  charter  of  a  city  gives  the  city 
council  power  to  make  all  needful  police  regula- 
tions for  the  welfare,  convenience,  and  safety  of 
its  citizens,  the  power  to  light  the  streets  may  be 
lawfully  ezerciaed,  and  the  council  may  purchase 
and  operate  an  electric  light  plant  for  that  purpose. 

4.  The  purchase  by  toe  city  council  of  an  elec- 
tric light  plant,  for  the  purpose  of  lighting  the 
etreeta  of  tbe  city, and  alsosupplyiDgelectricligbt 
to  private  houses  and  business  bulluinga,  is  ultra 
vires,  as  being  oatside  of  the  police  power  of  tbe 
dty. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county ;  Hudson,  Judjee. 

AcUon  by  William  Mauldin,  WlUIam 
Wllklns.  James  A.  Hoyt,  Jacob  W.  Cagle, 
and  John  Ferguson,  to  restrain  the  city 
council  of  the  city  of  Greoii  ville  from  pur- 
chasing and  operating  an  electric  light 
plant.  There  was  decree  lor  deltedant, 
and  piaintlfls  appeal. 


BFOBTEB,  yoi..  11.  (&  a 

Yferis  A  Oir,  3*.  Q.  A  A.  H.  BOBaUaon^ 
and  Cotbrmnt  Aoael  AMorg^,  tor  appel- 
lants. Wm.  A.  Wtlttama  and  Pwry  Hej- 
want,  for  respondmt. 

McOowAN,J.  The  plaintiffs,  as  dtlsena 
and  tax-payers  of  the  city  of  GreoiTlUe, 
Instituted  this  proceeding  to  restrain  tbe 
city  council  from  purchasing  and  operat- 
ing an  electric  light  plant  to  light  the 
streets  and  pobllc  buildings  ol  tbe  elty» 
and  from  using  the  same  for  lightiDflr  pri- 
vate residences;  and  also  to  enjoin  the 
council  from  issuing  bonds  of  the  corpora- 
tion la  payment  therdor,  upon  tbegroands 
snbstantdally  stated  by  tbe  circuit  Judge, 
as  follows :  First.  Because  the  city  char- 
ter conlOTs  no  withority  on  the  coancil  to 
purchase  this  machinery  for  tbe  pariMMe 
of  lightingthe  streetsand  pabltcboUdings. 
Second.  Because  the  power  of  the  city 
conncU  to  borrow  money  for  tbe  pabllc 
use  of  the  corporation  has  already  been 
exhausted,  and  that  to  Issue  bonds  to  pay 
for  this  plant  would  be  ultra  vinis.  Third. 
Because  76  cents  on  theflOU  of  the  assessed 
value  of  real  and  personal  property  of  the 
corporation  Is  tha  limit  of  taxatltra  fixed 
by  tbe  charter,  and  this  enterprise  will 
neoeeearily  forcethe  conncU  to  exceed  that 
limit,  and  thus  Increase  tbe  bnrdoi  of  the 

Clntltf  s  and  all  the  tax-payera.  Fourth. 
ause  the  purchase  Includes  a  costly 
engine  and  dynamos  for  producing  incan- 
descent lights  for  the  IntNlor  ol  prlTate 
residences  and  places  of  bnstneas,  and 
there  la  no  authority  conferred  oa  the 
council  by  the  charter  to  purchase  and 
operate  an  electric  plant  for  this  purpose. 
Such,  briefly  and  substantially,  are  the 
grounds  on  which  the  plaintltts  ask  reli^ 
by  Injunction. 

The  city  conncU,  the  defendant,  answered 
tuUyto  the  merits, admitting  paragraphsl 
and  2  of  the  complaint ,  but  deny  Ing  each  and 
every  other  allegation  contained  in  It.  not 
specially  denied,  admitted,  or  explained : 
making  no  objection,  however,  by  plea  or 
demurrer,  as  to  the  mannerin  which  the  ac- 
tion was  brought,  in  the  name  alone  of  the 
plaintiffs  as  corporators  and  tax-payers. 
The  plaintiffs  offered  in  evidence  the  char- 
ter of  the  dty ;  tikat  an  effort  had  bea 
made  to  obtain  additional  powers,  which 
failed;  the  contracts  the  city  council  bad 
made  in  reference  tu  tbe  electricplant;  the 
value  of  the  taxable  property  of  the  city, 
its  bonded  Indebtedness,  etc.;  tbat  tbe 
IncandeHcent  lights  were  suitable  for  ligb  t- 
Ing  the  Interior  of  private  residences  and 
places  of  business,  but  not  for  lighting  the 
public  streets,  etc.  The  city  ciinndl,  the 
defendant,  offered  no  testimony,  bu  t  mo  ved 
orally  at  the  trial  to  dismiss  the  com- 
plaint, on  the  ground  that  It  did  not  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion, which  motion  was  considered  In  con- 
nection with  the  argument  on  the  merits; 
the  circuit  Judge  remarking,  among  other 
things,  that  he  was  not  willing  to  depart 
from  what  he  considered  the  practice  and 
doctrine  ol  our  own  courts.  If  the  com- 
plaint states  good  ground  for  equitable 
relief,  and  the  injury  complaint  of  is 
peculiar  to  none,  but  common  to  all,  the 
citizens,  then  the  action  mast  be  In  the 
name  of  the  state  ex  relatioae  the  tax- 
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parerSj  or  In  tbe  name  of  the  attorneiy 
geoOTal.  The  indtvldnal  tax-payer,  aa 
each merel7i  can  obtain  astandinctn  court 
only  by  ailing  and  proving  that  tbe 
lllegral  act  complained  of  will  Inflict  dam- 
asre  special  and  peculiar  to  bimself.  etc. 
Held,  tbat  the  complaint  should  be  dla- 
mlBBed,for  the  reason  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ao* 
tion.  But  nevertheless  the  Judge  proceed- 
ed to  consider  the  case  on  Its  merits,  and 
dismissed  the  complaint,  also,  on  the 
ground  tbat  there  was  no  right  or  equity 
In  it. 

From  this  decree  the  plaintiffs  appeal  to 
this  court,  upon  the  following  grounds : 
*(1>  Becaose  his  honor  erred  In  holding 
that  the  compliant  did  not  state  tacts 
enffident  to  constitute  a  cause  of  action. 
(2)  Because,  if  said  complaint  was  demur- 
rable at  all.  It  was  upon  tbe  icronnd  that 
tbe  plalntiBs  had  not  legal  capacity  to 
cue,  and  the  objection,  not  being  token  by 
demurrer  on  that  ground,  was  waived. 
18)  Because,  la  any  event,  the  plaintiffs 
shoold  have  been  allowed  to  amend  by 
making  tbe  state  a  party  on  the  rdatioo  of 
tbe  attorn^  general.  (4)  Becanse  bis 
honor  erred  In  holding  that  the  city  coun- 
cil of  Greenrllle  have  authority,  under  the 
police  powers  conferred  upon  them  by  sec- 
tion 12  of  their  charter,  to  purchase  an 
electric  light  plant  for  thepurposeof  light- 
ing the  streets  and  public  buildings  of  the 
city.  (K)  Becaose  his  honor  erred  in  hold- 
ing that  Bi^d  dty  council,  under  the  pro- 
visions of  section  81  of  their  charter,  have 
authority  to  Issue  bonds  to  the  amount  of 
4100,000.  exclusive  of  the  f 88,000  of  bonds 
heretofore  issued  in  aid  of  railroads  and 
^adcd  schools.  (6)  Because  the  charter 
of  said  city  having  limited  the  amount  of 
the  annaaltax  to  be  levied  on  the  real  and 
personal  property  of  the  dtlsens  to  sev- 
«nty-flve  cents  on  the  hundred  dollars,  and 
It  appearing,  by  uncontradicted  evidence, 
that  tbe  Income  of  the  city  Is  Just  about 
eufficlent  to  meet  tbe  present  expenses,  his 
honor  should  have  held  tbat  said  council 
were  without  authority  to  levy  an  addi- 
tional tax  to  m*«t  the  Interest  on  any 
additional  bonds,  and  that,  therefore,  they 
had  no  right  to  Issne  tiiem.  (7)  Because 
It  Is  respectfully  submitted  that  his  honor 
orred  in  holding  that  the  said  city  council 
bave  tbe  right  to  furnish  lights  to  Inrtlvid- 
aalB  and  others  for  private  purposes,  tlius 
using  the  people's  money  in  speculation 
and  trade.  (8)  Because  it  Is  manifest, 
from  the  proof,  tbat  one  of  tbe  chief  pur- 

gosee  of  the  defendant  In  purchasing  the 
ieaadesc«it  system  of  the  electric  light 
plant  was  not  simply  to  light  up  the  pub- 
lic buildings,  but  to  famish  Incandescent 
liSbts  to  prlvatu  residences  and  places  of 
business  forcompensation, for  which  there 
Is  no  anthority  in  the  charter,  and  to  tbat 
«xtent,  at  least,  it  is  submitted,  their  con- 
tract with  the  Brush  Electric  Light  Com- 
pany was  clearly  ultra  vires,  and  not  bind- 
ing on  the  city,  and  that  his  honor  erred 
in  not  so  holding.  (8)  Because,  if  the  de- 
fendant Is  pmnitted  to  carry  out  its  il- 
legal contract.  It  will  Inevitably  result  In  a 
lai^  increase  of  the  debt  of  the  city,  and 
«  proportionate  Increase  In  the  amount  of 
taxes  to  be  paid  by  the  plaintiffs,  and  this 


tact.  It  is  submitted,  famishes  sufficient 
grounds  for  the  relief  sought  by  the  plain- 
tiffs, and  his  honor  erred  In  not  so  holding,  ** 
etc. 

Exceptions  1,  2,  and  8  make  the  point 
that  it  was  error  In  tbe  circuit  Judge  to 
disuiIsB  the  complaint,  upon  verbal  mo- 
tion at  the  trial,  on  the  ground  that  It  did 
not  state  tacts  sufficient  to  constitute  a 
cause  of  action,  in  that  the  plaintiffs  had 
not  legal  capacity  to  sne  in  their  own 
name,  without  inserting  as  plaintiff  the 
state  ex  relatioDO  the  complaining  tax-pay- 
ers. It  will  not  be  necessary  to  consider 
wbetber,  as  a  matter  of  pleading,  the  de- 
fendant waived  the  objection,  by  answer^ 
ing  to  the  merits,  without  making  the  ob- 
jection either  by  answer  or  demurrer.  In 
the  view  the  court  takes,  the  objection 
was  purely  formal,  relating  merely  to  the 
title  ut  the  case;  for  tbe  plaintiffs  might 
have  brought  tlielr  action  according  to 
the  formula  Indies  ted.  The  state,  In  such 
case,  never  refuses  the  use  ot  its  name, 
which  Tplgfat  have  been  added  pro  /bnna, 
by  order  ot  the  court,  at  any  stage  of  tbe 

f proceeding.  It  is  always  desirable,  when 
t  can  be  done  without  a  breach  ot  prin- 
dple  or  injury  to  others,  that  the  contro- 
versies between  parties  should  be  decided 
on  their  merits  alone. 

In  considering  whether  the  plaintiffs,  as  , 
tax-payers  ot  theclty  otGreenville,had  the  ' 
right  to  bring  this  action  in  their  own 
name  tor  tbe  benefit  ot  themselves  and 
other  corporators,  without  alleging  spe- 
cial damage  to  themselves,  it  will  be  proper 
to  keep  clearly  in  view  the  nature,  scope, 
and  object  of  the  action.  It  must  not  be 
overlooked  that  it  is  a  proceeding  In  eq- 
uity, by  a  number  of  tax-payers  of  an  in- 
corporated city,  to  prevent  certain  acts, 
by  the  municipal  authorities,  alleged  to 
be  beyond  their  authority  under  thechar- 
ter,  to  the  injury  ot  plaintiffs  and  all  other 
tax-payers  of  the  corporation,  somewhat 
In  the  nature  o(  a  bill  </ato  timtft.  Can  It  be 
that.  In  such  case,  a  number  of  citisens, 
tax-payers  of  a  city,  cannot  be  heard 
against  the  corporate  authorities  in  a 
court  of  equity  asking  for  an  Injunction 
against  the  consummation  of  the  contem- 
plated wrongs,  without  alleging  special 
damages  to  themselves  Indlvldilally? 
There  Is  a  certain  relation  in  the  nature  ot 
agency  between  the  municipal  authorities 
and  all  tax-payers  of  the  corporation.  It 
does  not  strike  us  that  the  doctrines  as 
to  nuisances  and  public  wrongs  of  that 
character  have  any  proper  application  to 
the  case.  We  cannot  agree  that  there  is 
any  analogy  betwen  this  case  and  those 
of  the  class  ot  South  Carolina  Steam-Boat 
Co.  V.  South  Carolina  Ry.  Co.,  30  S.  C.  639, 
9  S.  E.  Hep.  650.  Tbat  was  an  action  at 
law  tor  damages,  on  account  of  tbe  ob- 
struction ot  a  navigable  river,  which  was 
a  public  nuisance  to  all  the  world.  The 
parties  were  in  aZl  respects  stranxers  to 
each  other.  Here  tbe  tax-paying  citizens 
of  Greenville  are  not  the  whole  public,  but 
comparatively  a  small  part  of  It.  They 
are  not  strangers  to  the  municipality. 
They,  and  they  alone,  are  affected  by  their 
acts.  As  to  them  this  is  more  in  tbe  nat- 
ure of  "a  private"  than  "public"  matter. 
We  think  the  distinction  waSvWell  stated 
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In  the  ease  ot  Mayor,  etc.,  t.  0111. 81  Md. 
S^ftSm.  That  was  a  proceeding  to  re- 
■trala  by  Injunction  the  mayor  and  coan- 
cil  of  Baltimore  fromcarrylDgoat  the  pro- 
Tlalons  of  an  ordinance  authorlzluK  the 
borrowing:  of  money  to  build  certain  rail- 
roads. Tbe  plaintlfTe  were  tax-payers  on 
-  real  and  personal  property  sitnated  In 
Baltimore,  and  they  sued  In  behalf  ot  them- 
■elyee  and  others  similarly  sitnated.  It 
was  maintained  (as  here)  that  the  plain- 
tiffs had  no  standing  In  conrt.  and  were 
not  entitled  to  ask  the  Interposition  of  a 
court  ot  equity  to  restrain  by  injunction 
the  execution  of  the  ordinance.  It  was 
farther  maintained  (as  here)  that  the 
wrong  complained  of  was  of  "apubltc  nat- 
ore,"  aflecting  tbe  whole  public,  In^whlch 
tbe  a1rtorneygenera1»aa  the  representative 
of  the  state,  was  a  necessary  party.  It 
was  held  that  the  Interests  of  the  plain- 
tiffs, as  tax-payers,  were  snflSclent  to  en- 
title them  tomalhtalnthe  action, and  that 
the  attorney  general  was  not  a  necessary 

fiorty.  Babtoi.,  C.  J.,  In  delivering  the 
udgment  of  the  court,  said:  The  case  Is 
to  be  distinguished  from  cases  of  public 
wrongs,  In  which  the  general  public  are 
alike  concerned;  that  the  plaintini  "as 
tax-payers  of  the  dty,  and  others  similarly 
sitnated,  •  •  *  constltnte  a  class  es- 
pecially damaged  by  the  alleged  unlawful 
act  of  the  corporation,  in  tbe  alleged  In- 
creaseof  the  burden  of  taxation  upon  their 
property  situated  within  the  city.  The 
complainants  have  therefore  a  special  In- 
terest in  iSie  subject-matter  ot  tbe  salt,  dis- 
tinct from  that  of  thegeneral  public;"  cit- 
ing the  case  of  City  of  New  London  v. 
Bralnerd,  22  Conn.  552;  Webster  v.  Town 
of  Uarwlnton,  32  Conn.  131,  and  Merrill  v. 
Plalnfield,  45  N.  H.126:  McMillan  v.  Boyle, 
8  Iowa  811,  etc.  In  the  case  of  New- 
meyer  y.  Railroad  Co.,  62  Mo.  81,  Mr.  Jus- 
tice EwiNQ  thus  vindicates  the  ruling:  "I 
have  examined  the  cases  cited  In  support 
of  the  other  side  of  the  question,  or  such 
of  them  as  we  have  had  access  to,  and, 
upon  a  careful  consideration  of  the  subject 
I  am  of  opinion  that  the  decisions,  which 
affirm  the  right  of  plaintiffs  (or  those 
standing  In  tiie  same  relation  to  such  con- 
troversies) to  maintain  the  action  rests 
upon  a  more  solid  tonndatlon  nf  principle 
and  reason  than  those  holding  the  con- 
trary doctrine ;  and  they  are  commended 
to  our  approval  as  fnmlshlng  the  only 
adequate  remedy  to  the  Injured  party  for 
wrongs  resulting  from  unauthorized  or 
Illegal  acts  like  those  complained  of.  The 
Injury  charged  as  the  result  of  the  acts 
complained  of  Is  a  private  injnry,ln  which 
the  tax-payers  of  the  county  of  Macon  are 
the  individual  sufferers,  rather  than  the 
public.  The  people  out  of  the  county  bear 
no  part  of  the  burden;  nor  do  the  people 
within  the  county,  except  the  tax-payers, 
bear  any  part  of  it.  It  Is  therefore  an  In- 
Jury  peculiar  to  one  class  of  persons, 
namely,  the  tax-payers  ot  tbe  county  ot 
Macon, "  etc. 

It  Is  tme.  as  indicated  above,  that  all 
the  authorities  on  the  subject  are  not  in 
I>erfect  accord.  But,  without  Incumbering 
tblsoplnlon  with  the  numerous  authoritiee, 
we  think  it  will  be  snfficlent  to  say  that 
Judge  Dillon,  (certainly  our  greatest  au- 


thority on  mnnleiptf  corporations.)  attn 
a  carnal  analysis  and  examination  o/l  the 
decisions,  states,  "as  resting  upon  reasoD 
and  the  preponderance  Ot  Jndlclal  author- 
ity," the  following  propositions:  "(2) 
That,  in  the  absence  of  special  controlling 
lesielative  provision,  the  proper  pablic 
officer  of  the  commonwealth,  which  created 
the  corporation  and  prescribed  and  lim- 
ited Its  powers,  may,  In  his  own  name,  at 
In  the  name  of  the  state  on  behalf  ol  resi- 
dents and  voters  of  the  municipally,  exer- 
cise tbe  authority,  in  proper  cases,  ot  filing 
an  Information  orblU  In  eqnlty,to  prevent 
the  misuse  of  corporate  powers,  or  to  set 
aside  or  correct  Illegal  corporate  acte.  (3) 
That  the  existence  of  such  a  power  In  tbe 
state  or  its  proper  public  law  officer  Is  act 
inconsistent  with  the  right  of  any  taxable 
Inhabitant  to  bring  a  bUl  to  prevent  tbe 
coroorate  aothorltles  from  transcendlag 
th«r  lawful  powers,  where  tbe  effect  wlii 
be  to  Impose  upon  him  an  unlawful  tax, 
or  to  increase  his  burden  of  taxation,  "etc. 
See  a  Dill.  Mun.  Corp.  (8d  Ed.)  |  9^,  and 
the  authorities  In  note. 

We  know  ot  no  act  of  the  legislature  or 
dedded  case  wMch  declares  the  law  of  VaS» 
state  to  be  as  contended  for.  Alt  that  is 
claimed  Is  that  It  has  been  "the  practice" 
of  the  state  ontil  it  has  ripened  into  law. 
It  does  seem  to  have  been  the  early  prac- 
tice, but  we  have  not  been  referred  to  a 
case  in  which  an  action  like  this  was  dis- 
missed, for  the  reason  that  it  was  not 
brought  according  to  the  Indicated  to^ 
mala.  Certainly,  since  the  Code  was 
adopted.  In  1870,  the  practice  has  not  bem 
uniform  and  unbroken.  Qage  Charies- 
ton,  3  8.  C.  491,  (1872,)  was  an  action  for 
injunction  to  restrain  tbe  city  eonndl  of 
Charleston  from  subscribing  to  certain 
railroad  companies,  brought  by  "Alva 
Gage  and  seven  other  named  persons,  *  In- 
habitants and  property  holders  of  therity 
of  Charleston,  for  themselves  and  others, 
Inhabitants  and  property  holders  of  said 
dty.'"  Qlenn  v.Commlseioners.e  S.C.413, 
(lOTS,)  was  an  action  to  restrain  tbe  coon- 
ty  commissioners  from  issuing  bonds  in 
aid  of  the  construction  of  a  railroad, 
brought  by  "E.  L.  <3\enn  and  otben, 
*  *  *  tax-pay«B  on  real  and  pwson^ 
property  In  New  York  county."  Trim- 
mler  v.  Bomar,  20  S.  C.  854,  (1886.)  was  an 
action  to  restrain  the  county  commission- 
ers ot  Spartanburg  from  Issuing  bonds  in 
aid  of  a  railroad,  "brought  by  Trimmler. 
Torborough,  Pool,  Tllllson,  and  Walker." 
etc.  As  it  seeras  that  the  law  on  the  point 
of  tbe  practice  "  has  not  been  absolutely 
settled  In  the  state,  **  we  have  no  doubt 
that  tbe  plaintiffs  might  have  ^ven  thetr 
proceeding  the  form  required  by  the  roling 
below ;  but  were  they  bonnd  to  do  so,  on 
pain  ot  having  it  dismissed?  Was  the  ac- 
tion brought  absolntely  Inconsistent  with 
the  right  of  the  state?  We  know  of  no 
principle  or  such  unbrokoi  "practice"  iQ 
the  stuteas  requires  thecourt  to  hold  that 
the  proceeding  was  anaatfaorlsed.  We 
think  tbe  plaintiffs  had  a  standby  In 
court,  and  were  entmed  to  have  their  case 
heard  on  Its  merits^ 

The  charter  ofthe  city  of  Greenville, « 
amended  In  1886,  (19  St.  106,)  contains  tbe 
following  provisions  tw-the  govmuMat 
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of  the  dtr.  Section  12  proTldm  that  the 
council  "may  porctaaBo,  bold,  poBsesB,  and 
eDjoy  to  them,  and  tbelr  snccessnra,  la  per- 
petuity or  for  any  term  of  years,  any  es- 
tate, real»  personal,  or  mixed,  and  sell, 
lease,  alien,  and  conrey  the  same:  pro- 
vided, that  the  same  shall  not  at  anytime 
exceed  the  sum  of  ($100,000)  one  hundred 
thousand  dollars ;  and  the  said  city  coun- 
cil shall  have  full  po-nrer  and  antborlty  to 
make  and  establish  all  such  rules,  by>law8, 
and  ordinances.  I'espectine  the  roads, 
streets,  market,  and  police  department  of 
said  city,  and  the  government  thereof,  as 
shall  appear  to  them  necessary  and  requi- 
site for  the  security,  welfare,  and  conven- 
ience of  said  city,  for  preeervtnfir health,  life, 
and  property  therein,  and  securing  the 
peace  and  good  government  of  the  same," 
etc.  Section  19  gives  the  city  council  the 
right  to  levy  annually  a  tax  on  the  as- 
aeeeed  property  of  the  city  **  sufficient  to 
discharge  and  drfray  all  expenses  of  carry- 
ing into  effect  the  ordinances,  rules,  regu- 
lations, and  laws  made  and  established  as 
above  provided:  provided  said  tax  does 
not  exceed  seventy-five  cents  npon  every 
one  hnndred  dollars  of  real  and  personal 
property  as  assessed  and  equalized;"  and 
section  81  pro  vldes"  that  thesald  city  coun- 
cil shall  have  power  to  borrow  money  for 
the  public  use  of  the  corporation,  by  Issu- 
ing from  time  to  time,  as  occasion  may  re- 
quire, the  bonds  of  said  corporation,  bear- 
uigr  interest,  •  •  •  for  an  amount  not 
to  caeeed  thesnmol  one  hundred  thousand 
dollars,  (9100,000,)  and  for  the  payment  of 
the  interest, "  etc. 

In  order  to  prevent  contusion,  we  will 
llrstdispose  of  the  preliminary  question  as 
to  the  ordinary  expenses  of  the  city  gov- 
ernment of  Greenville,  and  the  prohibition 
claimed  to  exist  In  the  charter,  against  In- 
creasing the  bonded  debt  of  the  city  be- 
yond flOO.OOO.  It  IB  urged  that  the  debt 
already  amounts  to  $W,000,  (principally 
for  snbscrlptlons  to  railroads  and  public 
echools,)  and,  with  the  $21,000  now  pro- 
posed to  be  added,  It  will  he  extended  be- 
yond the  limit.  Upon  casually  reading  the 
proTlsion.  the  first  Impression  may  be 
that  it  was  Intended  to  limit  the  whole 
bonded  debt,  for  any  and  all  purposes,  to 
^100,000.  Indeed,  unless  such  was  the  pur- 
pose, it  would  hardly  seem  necessary  to 
flxa  limit  atall.  But  upon  closeexamlna- 
tion  we  cannot  say  that  such  Ih  the  prop- 
er construction.  The  words  are,  (In  i8f<5,) 
"  to  borrow  money  for  the  public  use  of  the 
coiporation  by  Issuing  •  •  •  bonds 
*  *  *  for  an  amount  not  to  exceed  the 
Bum  of  $100,000,"  omitting  the  words  of 
the  old  charter,  (1880,)  "but  never  in  any 
form  to  make  the  city  liable  for  exceeding 
that  amountln  theaggregate. "  Weagree 
tbat  the  framers  of  the  provision  intended 
to  give  the  authority  to  Issue  bonds  sab- 
sequent  to  the  date  of  the  charter.  ** for 
the  public  use  of  the  corporation,  "to  the 
extent  of  $100,000.  See  Hitchcock  t.  Gal- 
Teeton,  96  U.  S.  840. 

Then  the  question  Is  whether,  under  the 
aforeeald  provisions  of  the  charter,  the 
city  council  had  the  power  to  purchase, 
own,  and  operate,  at  the  expense  of  the 
city,  an  electric  light  plant  for  the  double 
purpose  of  lighting  the  streets  of  the  city, 


and  proTldittg  incandment  lights  to  Indi- 
viduals for  the  interior  of  private  resi- 
dences and  buaineBB  offices  and  purposes. 
Judge  Dillon,  in  bis  Municipal  Corpora- 
tions, (3d  Ed.)  §89,  states  as  follows :  "It 
Is  ageneraland  undisputed  proposition  of 
law  that  a  municipal  corporation  possess- 
CB  and  can  exercise  the  tollowlng  powers, 
and  no  others:  First,  those  granted  In 
express  words;  second,  those  necessarily 
urfalrly  Implied  in  or  Incident  to  the  pow-' 
ers  expressly  granted :  third,  those  essen- 
tial tothededared  objects  andpurpodes  of 
the  corporation, — not  simply  convenient, 
but  Indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the  cor- 
poration, and  the  power  is  denied.  Of 
every  municipal  corporation,  the  charter 
or  statute  by  which  it  Is  created  is  its  or- 
ganic act.  Neither  the  corporation  norlte 
officers  can  do  any  act,  or  make  any  con- 
tract, or  incur  any  liability  not  autho- 
rized thereby.  All  acts  beyond  the  scope 
of  the  powers  granted  are  void, "  etc. 

Now,  tested  by  this  principle  so  clearly 
stated,  how  does  the  matter  stand? 
0early,the  charter  does  not  give  the  pow- 
er to  purchase  this  plant  in  express  words. 
It  does  not  so  give  even  the  power  to 
light  the  city,  but  we  assume  that  this  lat- 
ter power  may  be  fairly  Implied  from  the 
grant  of  the  police  power.  The  city  coun- 
cil had  previously  lighted  the  city  with 
gas,  and  we  suppose  that  it  might  do  so 
with  electricity  as  well.  The  lighting, 
however,  with  gas,  was  done  by  contract, 
and  the  new  feature  complained  of  Is  that 
the  council  now  propose  to  purchase,  own, 
and  operate  the  engines,  dynamos,  and 
machinery  which  produce  the  electricity, 
and  to  pay  fur  them  by  issuing  municipal 
bonds.  This  seems  to  be  a  new  question. 
It  BtrikB  us  as  remarkable  that,  in  tb« 
multitode  ol  cases  cited  by  the  distin- 
guished counsel  who  argued  the  ease,  there 
should  not  be  in  one  of  them  the  least  ref- 
erence to  this  precise  point.  W«  have 
made  diligent  Bearch,  and  have  not  been 
able  to  find  one.  We  must  decide  It,  but 
Without  any  help  from  authorities.  The 
city  has  the  express  power  to  own  proper- 
ty, and  It  also  has  the  Implied  right  to  light 
the  city.  Do  these  powers  necessarily 
Imply  the  right  to  make  the  city  the  own- 
er of  the  plant  and  a  manufacturer  of  elec- 
tricity? It  la  qiiitecertaln  that  such  pow- 
er Is  not  "essential"  to  the  declared  ob- 
jects and  purposes  of  the  corporation,  for 
heretofore  the  city  has  been  lighted  by 
contract,  without  owning  the  gas  fixtures. 
The  purchase  of  the  electric  plant  was 
certainly  a  new  departure,  and  It  Is  to 
be  hoped  that  It  may  not  prove  to  be 
troublesome  and  expensive  to  the  city. 
But  considering  that  8ome  discretion,  as 
to  the  mode  and  manner,  should  be  al- 
lowed the  municipality.  In  carrying  out 
the  conceded  power  to  light  the  strseta  ol 
the  city,  we  hold  that  the  purchase  of  the 
plant  was  not  ultra,  vires  and  void,  so  far 
as  it  was  designed  to  produce  electricity 
Buttablefor  and  used  In  lighting  thestreets 
and  public  buildings  of  the  city.  But  we 
cannot  so  hold  as  to  the  purchase  of  so 
much  of  that  plant  as  furnished  the  Incan- 
descent light  for  use  in  the  4nterior.  of 
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private  residences  and  places  of  bnslness, 
whlcb  cannot  be,  properly  Included  within 
the  power  to  light  the  streets  of  the  city. 
The  uncontradicted  testimony  was  that 
the  Incandescent  light  Is  not  suitable  for 
lighting  the  public  streets.  We  are  there- 
fore nnable  to  agree  with  the  circuit  Judge 
wben  he  said  that  "if  the  city,  from  the 
sameplant.can  provldelncandeacentllgbta 
to  private  raddenceB  and  places  of  busi- 
ness for  compensation,  and  thus  make  the 
system,  in  part,  at  least,  selfnaustalnlng, 
economy  and  good  business  management 
should  sustain  the  transaction, "  etc.  As 
we  understand  It,  all  the  powers  given  to 
the  city  council  were  for  the  sale  and  ex- 
clusive purpose  of  government,  and  not 
to  enter  Into  private  business  of  any  kind, 
ontidde  of  the  scope  of  the  city  guvem- 
ment.  In  that  very  direction,  especially 
In  these  latter  times.  Is  the  dangeroufi  and 
growing  tendency  of  municipal  corpora- 
tions. It  Is  very  Important,  for  the  inter- 
est of  all,  to  keep  them  strictly  within 
the  leg^tlmatellmlts  of  their  powers.  The 

Eower  given  to  the  city  council  to  Issue 
onds,  BO  as  to  bind  not  only  all  the  taz- 
payen  of  the  city,  but  thcdr  children  as 
well.  Is  a  very  high  confidence  and  trnst, 
and  can  be  pmperiy  exercised  for  no  other 
purpose  than  *'^for  the  public  use  of  the 
corporation."  no  matter  how  great  tbe 
temptation  may  be.  Without  regard  to 
good  **  business  arrangements, "  which 
may  prt«ent  themselves,  such  a  power 
must  be  strictly  pursued.  We  cannot  sap- 
pose  that  it  was  intended  to  give  the  city 
council,  as  such,  the  right  to  go  into  com- 
merce, to  buy  for  the  purpose  of  selling 
goods,  orto  enter  Into  any  private  business 
orspeculatlon  whatever.  As, for  Instance, 
It  the  city  council,  owning  horses.  In  the 
dlBchan?e  of  their  police  duties  should  find 
it  necessary  to  establish  a  blacksmith 
shop,  we  do  not  think  they  would  be  with- 
in their  corporate  duties  to  open  It  lor  the 
accommodation  of  the  public,  with  or 
without  compensation. 

In  the  case  of  Ottawa  v.  Carey,  108 
U.  S.  110,  2  Sup.  Ct.  Rep.  861,  the  follow- 
ing propositions  were  announced:  (1) 
"To  the  extent  of  their  authority,  they 
[muDlcipal  corporations]  can  bind  the  peo- 
fde  and  the  property  eub}ect  to  their  reg- 
olation  and  governmental  control,  by 
wbat  they  do,  but  beyond  their  corporate 
powers  their  acts  are  of  no  effect."  ('J) 
"Power  to  govern  the  city  does  not  Imply 
powerto  expend  the  public  moncyto  make 
the  water  in  the  rivers  available  for  man- 
utacturingpurposes."  ChietJustlceWAiTE, 
In  dellTertng  the  Jadgmrat  of  the  court. 
Mid:  "The  charter  confers  all  tbe  powers 
QBU^lygranted  toacityforthepurposesof 
local  government,  but  that  has  never  been 
supposed,  of  Itself,  to  authorize  taxes  for 
everything  which,  in  the  opinion  of  the 
city  authorities,  would  'promote  the  gen- 
eral prosperity  and  welfare  of  the  munici- 
pality.' Undoubtedly  the  development  of 
tile  water^powerln  therivers  that  traverse 
the  city  would  add  to  the  commerce  and 
wealth  o(  tbe  citizens,  but  certainly  power 
to  govern  the  city  does  not  imply  power 
to  expend  the  public  money  to  make  the 
water  in  the  rivers  avuilablefor  nianufact- 
Oring  purposes,'' etc.   We  cannot  doubt 


that  the  purchase  of  thesystem  producing 
incandescent  lights,  so  tar  as  It  waa  to 
furnish  lights  to  private  persons,  with  or 
without  compensation,  was  not  a  corpo- 
rate act  of  the  city  council,  and  binding  up- 
on the  corporators,  but  was  beyond  their 
authority,  as  tbe  governing  body  of  the 
corporation.  The  Judgment  of  this  court 
is  that  tbe  Judgment  of  the  circuit  court 
be  reversed,  and  the  causeremanded  to  tbe 
circuit  forsuch  further  proceedings  as  may 
be  deemed  necessary  to  carry  Into  eHSct 
the  conclusion  herein  announced. 

Sdcpbon,  0.  J.,  and  HcIvbr,  J.»  conear. 


LOWK  V.  CABLI81.B. 

(A^mms  Count  of  SouHi  CaroUna.  April  St^ 

Bzsoimns  aitd  Admisistratorb — AoooasriJiQ. 

Where  on  setUeoieD  t  ot  ao  iDtaitate*s  estate, 
th«  estate  of  hU  original  admintstratrix  was  not 

repreuDted,  bat  tbe  administrator  de  bnni*  non, 
wno  was  her  surety,  had  ooUoe  and  appeared  by 
oouniel,  his  surety,  who  was  a  party,  and  was  act- 
ively represented  oy  counsel.  Is  liable  on  the  de- 
cree agalDSt  his  principal  for  a  dexKuUtvlt  of  the 
original  administratrix,  as  the  claim  afainst  the 
latter  was  a  deht  doe  the  estate  for  which  b  fa  prio- 
elpal  was  officially  liable;  the  IrreirnlArity  of  the 
prooeedinK,  in  that  the  estate  of  tHo  oriaioal  ad- 
ministratrix was  not  represented  thenaa,  being 
waived  by  failure  to  object  or  mffpeH  oa  that  ao- 
oounL 

Appeal  from  common  pleas  drenlt  court 
of  Spartanburg  county;  Hudson,  Judge. 

Action  by  Samuel  Lowe  against  John 
H.  Carlisle,  executor  of  Simpson  Bobo.  de- 
ceased, on  his  bond  as  surety  for  another. 
Verdict  and  Judgment  for  defendant,  and 
plaintiff  appeals. 

Ntottolla  A  Moore,  for  appelant.  D.  E. 
Hjdrickt  lor  respondeat. 

McQoWAN,  J.  It  seems  that  in  tbe  year 
1870  Ellas  Lowe  died  Intestate,  and  Lucy 
Lowe,  his  widow,  administered  upun  his 
estate,  with  Perry  Dye  as  her  surety  on 
the  administration  bond.  In  1S73,  with 
out  having  fully  administered  the  estate, 
Mrs.  Lucy  Lowe  died  intestate.  Hn'snre^ 
ty,  Perry  Dye,  was  appointed  adminis- 
trator de  bonis  son  erf  the  estate  of  Ellas 
Lowe;  but  there  was  no  administration 
upon  tbe  estateof  the  deceased  administra- 
trix, Mrs.  Lucy  Lowe.  Simpson  Bobo, 
Esq.,  was  the  surety  ot  Perry  Dye  as  ad- 
ministrator deboDls  aoji.  It  Is  stated  that 
Perry  Dye.  In  administering  the  onadmln- 
Istered  estate  of  Ellas  Lowe,  took  possesion 
fUeo  of  the  estate  proper  of  Mrs.  Lacy 
Lowe,  without  any  legal  authority.  It  ap- 
pears that  In  1UK5  there  was  an  attempted 
settlement  of  the  estate  of  EHlas  Lowe  In 
the  probate  court  of  Spartanburg,  and 
that,  as  far  as  wecan  understand  it.  Perry 
Dye,  the  administrator  de  bonis  oon,  was 
made  a  party  and  appeared  by  counsel, 
although  he  had  then  removed  from  the 
state,  and  an  account  was  stated  against 
him  as  administrator  de  bonta  boo,  in 
which  the  amount  of  f20S.8&  was  found  to 
be  in  his  hands  in  that  character;  for 
which,  of  course,  the  surety  on  bis  bond. 
Mr.  Bobo,  was  liable,  and  which  he  Imme- 
diately paid.   But,  as  we  ondemtand  it. 
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the  probate  Judge,  In  tbe  same  acconnt- 
\ng,  found  that  Mrs.  Lucy  Lowe,  the  first 
admin totratrlx,  owed  theeetatethe  snm  of 
$342.74;  and,  ae  Perry  Dye,  her  surety, 
waa  Uable  for  thatt/evflstaWt.theamoant 
was  added  to  tbe  decree  against  him. 
Tbia  part  of  tbe  decree,  bowerer,  Simpson 
Bobo  nfuaed  to  pay  on  tiie  sroDDd  that 
be  waa  not  liable  lor  snob  deraatarit,  as 
be  was  not  surety  for  Urs.  Lncy  Lowe  as 
administratrix,  but  only  for  Perry  Dye  as 
administrator  de  boaia  non.  This  action 
was  broDgfat  by  one  of  the  dlstribatees 
of  tbelntestate  Ellas  Lowe  for  his  share  of 
tbe  unpaid  aom,  f  11.33  and  interent,  against 
the  necutorof  Simpson  Bobo»onbl8  bond 
aa  snrety  for  Dye*  the  admtnlatrator  tie 
bonis  BOB,  to  makeblm  liable  lor  theafore- 
aatd  devastAvit  uf  Mrs.  Lowe  decreed 
against  Perry  Dye,  her  sorety.  Judge 
Hudson  held  tiiat,  as  there  was  no  admin- 
istration upontheestate  of  Mrs.  Lowe,  the 
probate  lodge,  with  the  parties  before  him, 
could  not  ascertain  Perry  Dye's  llbabllity 
as  tbe  surety  of  Mrs.  Lowe,  and  that, 
without  regard  to  what  might  take  place 
In  future,  so  far  as  tbls  suit  was  con- 
cerned, the  verdict  must  be  for  the  defend- 
ant. In  accordance  with  this  instruction, 
tbe  Jury  found  for  the  defendant;  and  the 
plaintiff  appeals  upon  the  following 
grounds:  (1)  Because  his  honor  charged 
that  there  was  no  fact  to  be  found,  but 
only  a  principle  of  law  was  Inrolved;  (2) 
In  charging  that  It  Is  a  fact  that 
9809.80,  or  whatever  It  Is,  was  all  the 
aaaeto,  according  to  that  accounting,  that 
came  to  the  hands  of  Perry  Dye  aa  admin- 
istrator deAon/s  non;  (3)  In  charging  that 
the  probate  Judge  was  In  error,  in  the  de- 
cree for  aettlement  of  the  estate,  in  charg- 
ing Perry  Dye  with  the  balance  due  by  the 
first  administratrix ;  (4)  In  charging  that 
tbe  defendant's  testator,  when  he  paid  the 
$209.80.  discharged  himself  fully  fur  all  the 
liability  that  he  Is  shown  to  bare  Incurred 
by  that  decree  as  surety  of  Perry  Dye, 
and  that  the  verdict,  therefore,  will  have 
to  be  for  the  d^endant;  (5)  In  charging 
that  the  probate  Judge,  with  the  parties 
before  hlm.eould  not  ascertain  Perry  Dye's 
liability  as  the  surely  of  Mrs.  Lowe;  (6) 
in  directing  tbe  Jury,  posltlvdy,  to  write 
a  verdict  for  the  def^daut, "  etc. 

The  amount  InvolTOd  In  this  case  Is 
small,  but  the  parties  stand  apon  their 
strict  legal  rights.  It  seems  that,  In  tbe 
settlement  of  the  estate  of  Ellas  Lowe  In 
tbe  probate  office,  Perry  Dye,  tbe  admin- 
istrator da  6ontoiioii,  though  absent  from 
tiM  state,  bad  notice,  and  was  represented 
tbOTD  by  counsel;  and  thmfore  he  was 
bound  by  tbe  decree  then  made.  If  his 
fluretgr,  Bobo,  had  not  been  a  party  to 
that  proceeding,  we  think  that  he  would 
not  have  been  conclusively  bound  by  the 
decree  of  the  probate  Judge  against  Dye, 
bis  principal ;  but  when  sued  on  the  bond 
bo  might  nave  contested  his  liability  tor 
mo  much  of  that  decree  as  arose  from  the 
aUesed  devastavit  of  Mrs.  Lucy  Lowe, 
the  first  administratrix,— certainly  until 
there  was  an  accountluK  with  a  personal 
representative  of  her  estate  regularly  ap- 
pointed. But  It  appears  from  the  case 
that  he  was  a  party  to  that  proceeding, 
and  was  represented  b^ore  the  court  ol 


probate  by  counsel.  It  Is  so  stated  by  the 
Judge  of  probate  In  the  record  Introduced 
In  evidence  in  this  vase.  Hiscouneel  Joined 
In  a  cnmmieslon  to  examine  a  witness  in 
that  proceeding,  and  accepted  serrice  of 
notice  or  the  decree  as  "  attorney  for  S. 
Bobo.  So  that  it  seems  that  defendant's 
testator,  8.  Bobo,  was  a  party  to  the  pro- 
ceeding In  the  probate  court  which  re- 
sulted in  a  decree  adjudgtog  that  Perry 
Dye.  as  administrator  de  bonis  nou.  was 
Indebted  to  the  distributees  of  the  estate 
not  only  in  the  amount  which  had  act^ 
ually  come  Into  his  liands  as  such  admin- 
istrator, after  allowing  all  proper  credits, 
but  also  in  the  amount  which  was  thra 
ascertained  and  adjudged  to  be  due  by  his 
predecessor  In  the  administration.  This 
was  not  quite  regular,  as  the  estate  of 
Mrs.  Lucy  Lowe,  the  flrat  administratrix, 
was  not  represented.  But,  as  we  must 
regard  Mr.  Bobo  as  a  party  to  the  proceed- 
ing, he  should  have  made  the  objection  at 
thetime.  The  account  could  not  beregular- 
ly  ascertained.  In  tbe  absence  of  any  repre- 
sentaUve  ol  Lucy  Lowe's  estate.  Still  It 
was  taken,  and  there  does  not  appear  to 
have  been  any  appeal  from  the  decree  ad- 
judging that  the  administrator  de  bonis 
non  waa  liable  therefor;  and  It  Is  now 
too  late  to  raise  tbe  objection.  The  bal- 
ance, if  any,  due  the  estate  by  the  flrat 
administratrix,  was  certainly  a  debt 
due  the  estate,  which  It  was  the  duty  of 
the  administrator  de  bosla  dob  to  coU 
lect.  (see  Vlllard  v.  Bobert,  1  Strob.  Kq. 
893,)  and  for  which  he  was  officially  lla* 
ble  in  failing  to  collect,  as  also  the  surety 
on  his  bond.  If  the  account  showing  tbe 
devastavit  was  prematurelytaken,— there 
not  being  present  a  l^al  representative 
of  the  first  administratrix,  Mrs.  Lucy 
Lowe,— tbe  surety,  being  a  party,  might 
have  bad  It  corrected  on  appeal,  which 
was  not  done.  Tbejudgment  of  thiscourt 
Is  that  the  judgment  of  tbe  circuit  court 
be  reversed,  and  the  cause  remanded  to 
the  circuit  for  a  new  trial. 

Simpson,  C.  J.,  and  McIvrb,  J.,  concur. 


Chamberlain  t.  Bbown. 
(Supreme  Court  qf  South  Carolina.   April  88, 

isga) 

HOHBBTBAD— "Hun  OW  FiMILT,^ 

A  feme  toU  who  has  neither  carent  nor 
brother  llrlng  In  the  state,  and  who  nas  liviag 
with  bar,  ana  entirely  dependent  on  her  for  sup- 
port, an  invalid  sister,  is  "the  head  of  a  family," 
under  tbe  homestead  provision,  (Const.  S.  C.  art 
2,  S  83,)  though  It  does  not  appear  that  she  lives 
on  tbe  land  in  which  the  homestead  is  claimed. 
Following  Moyer  v.  Drummond,  10  S.  &  Rep. 

Appeal  from  common  pleas,  circuit  conrt 
of  Abbeville  county ;  T.  B.  Fbasek,  Judge. 

SCBet  &  CaaoB  and  HemphiU  &  Callioiin, 
for  appellant.  W,  S.  Monteitli,  for  re- 
spondent. 

McOowan,  J.  This  was  a  Judgment 
against  Mary  E.  Brown,  nnd  the  question 
was  whether  the  defendant  was  entitled 
to  homestead  in  a  tract  of  land  owned  by 
her  in  Abbeville  county  containing  160 
acres,  more  or  lees.  The  following  state- 
mentof  facts  was  agreedupon.:  "(1)  That 
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Mary  £ .  Brown ,  l^e  defendant,  1b  the  owner 
In  fee  of  the  premiees  described.  (2)  That 
Jadgment  has  been  obtained  and  execution 
teaned  against  her,  an  accoant  of  which 
will  appear  by  the  Jadfcment.  (ft)  That 
■aid  Judgment  and  execatlonhaabeen  duly 
assigned  and  transferred  to  Mrs.  B.  M. 
Brough,  who  1b  thelegal  owner  and  holder 
of  the  same.  (4)  That  the  defendant  has 
filed  with  the  sheriff  notice  of  claim  of 
homestead  In  the  premises.  (6)  TbatMaiy 
E.  Brown  Is  a  single  woman,  nerer  bav- 
Inie  been  married.  (6)  That  she  alleges 
that  Hbe  la  the  head  of  a  family,  and  as 
such  iB  entitled  to  a  homestead  exemption 
provided  by  the  conetitution  and  laws^  of 
this  state,  which  allegation  the  plaintiff 
denies,  and  In  respect  ro  which  both  par- 
ties hare  leave  at  the  trial  to  introdace 
affidavits  and  soch  documentary  evidence 
as  tAiey  may  be  advised,"  etc.  Under  this 
aalAiOTity  tiie  d^eudant  made  the  follow- 
ing affidavit:  **(1)  That  she  has  but  one 
parcel  of  real  estate  in  this  state,  and  this 
is  the  tract  of  land  whereon  plaintiff  seeks 
to  levy  this  ladgment.  (2)  That  It  is 
worth  about  9600,  and  no  more.  (8)  That 
she  has  never  been  married,  but  Is  the 
head  of  a  family,  within  the  meaning  of 
theconstltatlon;  that  she  has  II vlnfc  with 
her,  and  depmdent  apon  her  tor  support, 
her  Bister  Jane,  who  is  an  invalid,  and 
who  has  no  other  means  of  support;  that 
she  has  neither  father  nor  mother  alive, 
nor  any  brother  living  in  this  state,  etc. 
The  plaintiff  offered  tbefollowlng  affidavit 
of  F.  A.  Ard :  That  he  is  personally  ac- 
quainted with  the  detenoant.  iiaiy  B. 
Brown,  and  knows  that  Bbe  is  a  iringle 
woman  living  with  hw  married  slster.Mra. 
Ell  Thointon,  on  a  place  Jointly  owned  by 
them,  known  as  the  "  Wlllard  Place, "  In 
the  lower  part  of  Abbeville  connty. 

Judge  Fkasrb  held  as  follows:  *'Iam 
unwilling  to  hedge  about  this  right  of 
homestead  with  restrictions  which.  In  a 
great  many  cases,  would  render  it  of  no 
▼Blue.  However  imperfectly  constituted, 
when  compared  with  the  Ideal  family,  com- 
posed of  father,  mother,  and  children,  still 
the  family  and  the  home  Is 'the  unit  of 
the  state,  the  soundest  basis  on  which  It 
can  rest,  the  Btrongest  saf^uard  agalust 
anarchy,  agrarlanism,  and  revolution.' 
It  Is  therefore  ordered  and  adjudged  that 
Mary  E.  Brown,  the  defendant.  Is,  in  the 
Bense  of  the  constitution,  the  head  of  a 
family,  and  as  such  entitled  to  have  a 
homestead  set  off  to  her,  and  that  such 

groceedlngs  be  had  as  have  been  provided 
y  law  for  this  purpose, "  etc.  From  this 
decree  the  plaintiff  creditor  appeals  upon 
the  ground  "that  it  was  error  In  the  cir- 
cuit Judge  to  hold  that  the  defendant  Is 
the  head  ol  a  family,  In  the  sense  of  the 
constitution,  and  entitled  to  a  homestead 
In  the  land  described." 

The  circuitjudgefound,  as  matter  of  fact, 
"that  the  defendant  Is  a  single  woman, 
having  never  been  married,  and  has  living 
with  her,  and  dependent  upon  her  for  sup- 
port, her  sister  Jane,  who  Is  an  Invalid, 
and  has  no  other  means  of  support,  and 
that  she  has  neither  father  nor  mo  thw  nor 

1  Const.  &  a  an.  9,  S  83 ;  Gen.  St  B.  a  1 19M  et 
seq, 


brother  living  In  this  state. "  It  does  not 
appear  that  the  parties  lire  on  the  land  in 
which  homestead  Is  claimed,  but  we  think 
the  case  is  condnded  by  that  ol  Moyw  v. 
Drummond,  10  S.  E.  Bep.  ^,ln  wbicbtbis 
court  held  that  **a  broUier  who  lives  with 
hla  Invalid  sister,  who  is  dependent  un 
him  for  support,  and  whom  he  does  sup- 
port, is  the  head  of  a  family,  within  the 
meaning  of  the  homestead  laws,  though 
his  sister  owns  the  property  on  which  they 
live. "  The  Judgment  of  this  court  is  that 
the  indgoient  ol  the  drcnlt  conrt  be  af- 
firmed. 

SUPSON,  0.  J.,  and  MoIvaB,  J.p  eonenr. 


State  v.  Mat. 
(SiMWvnw  Oourt  of  South  CaroUna.  April 

iKTOXIOATnTQ  LlQnORS— Dboooibtb— APPSJX. 
1.  Under  Act  S.  C.  Dec.,  1884,  ameodiDg  Qen. 
Bt.  1 1748,  wbiuh  prohibits  a  dru^st  from  sellinx 
whlsl^  more  than  onoe  oo  tbe  same  preacriptioo, 
whether  or  not  It  directs  more  than  one  sale,  sod 
provides  that  such  seoond  sale  shall  be  deemed  to 
have  been  made  without  a  prescription,  a  sale  of 
the  quantity  anthorized  by  a  prescription  in  por- 
tions, on  three  different  occasions,  instead  of  the 
whole  quanti^  at  onoe,  depends  for  Its  vaUdtty  oa 
tbe  oiroumstanoes  of  eaohparUealar  ease,  sod  tbe 
bona  1lde»  ot  tbe  sale  for  medidnal  purposes  ia  a 
question  for  the  Jury.   MoItbb,  J.,  Assenting. 

a.  The  diaoretion  of  the  trial  oonrt  tn  its  ml- 
In^  on  oross-ezamioation  to  teat  the  orodibUilj'  of 
a  witness  will  not  be  reviewed  on  appeal  bdIms  aa 
abuse  thereof  la  clearly  manifest. 

H»rt  &  Hart,  for  appellant.  J.  S,  Mc- 

DonuJd,  for  the  State. 

SiHFBUN,  G.  J.  The  defendant,  appel- 
lant, a  druggist  In  Torkville,  was  tried  for 
and  convicted,  at  the  April  term  of  general 
sessionB  for  tbe  county  of  Yoric,  of  selling 
whisky  to  one  John  Robinson  withoat  a 

Ereacrlptlon  from  a  practicing  physician, 
[e  appealed  upon  the  following  excep- 
tions: "(1)  For  error  In  reCosingto  per^ 
mlt  the  defendant,  on  cross^amlna- 
tlon,  to  ask  the  prbu^pal  witness  (or  the 
state  questions  concerning  hla  charactw, 
calling,  and  general  conduct  as  an  in- 
former In  like  prosecutions,  for  the  pur- 
pose of  affecting  his  credibility.  (2)  For 
error  In  directing  tlie  Jury  that,  U  the  de- 
fendant was  in  possession  of  a  preaerfp- 
tlon,  from  a  regular  practicing  physiclaD, 
calling  for  tbe  sale  of  three  pints  of  whis- 
ky, and  he  fumlBbed  no  more  than  tbe 
quantity  prescribed,  but  furnished  It  on 
two  or  more  occasions,  he  had  violated 
the  act  of  December,  1864,  amending  sec- 
tion 1743  of  the  General  Statutes.  "(3) 
For  error  In  Instructing  tbe  Jury  that  If  a 
patient  goes  to  a  physician,  and  says. 
*  Doctor,  I  want  whisky, — yon  must  give 
it  to  me,'— and  tbephysiclan  or  apothecary , 
either,  who  gives  the  man  whisky  simply 
to  gratify  his  depraved  appetite  tor  whis- 
ky, or  mania  tor  whisky ,  violates  tbe  law. 
clearly  violates  it, "  thus  impressing  the 
Jury  that  the  violation  of  the  law  by  tbe 
physician  Improperly  giving  a  prescription 
wasavlolatlon  by  the  dm»:lat  or  apvttie* 
cary  who  Bold  under  it.  (4)  For  error  fa 
holding  that  tbe  person  who  was  pn- 
acrllMd  for  by  the  physician  must  be  tb» 
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person  jrho  presents  the  prescription  and 
makes  the  purchase  from  the  dragstst. 
And  the  dtfendaait  now  renews  his  mo* 
tioD  for  the  new  trial  denied  him  la  the 
drcnlt  court. " 

Uow  tar  a  defendant  may  be  indulged 
in  the  cross-exanilnatlon  of  a  witness  for 
the  state,  with  the  rlew  of  Impeaching  his 
credlblll^.ls  not  clearlysettled.  We  mean 
to  say  that  there  Is  no  clearly  established 
rule  defining  the  exact  limit  within  which 
such  cross-examination  Is  confined.  It 
seems  that  the  matter  Is  left  very  mnch  In 
the  discretion  of  the  preeidlng  Judge,  and 
each  cane  must  be  governed  by  its  own 
surroundings  and  facts.  Any  abuse  of  dis- 
cretion on  the  part  of  the  Indge,  of  course, 
would  be  error;  but  sucbabuseehould  ap- 
pear very  clearly  before  the  coart  of  last 
resort  would  teen  sastalned  in  Interfering. 
In  this  case,  we  do  not  find  such  abuse. 
On  the  contrary,  we  think  the  questions 
proponnded  were  not  only  irrelevant  to 
the  matter  at  Issue,  bat  also  as  to  the  ob- 
ject to  beaccompllshed  thereby.and  there- 
fore they  were  properly  excluded. 

As  to  thesecond  exception,  It  seems  that 
the  defendant  was  presented  with  a  pre- 
scription from  a  regular  practicing  physi- 
cian, given  to  one  John  Jlmmerson.  for 
three  pints  of  whisky,  upon  which  the 
wliluky  was  sold  to  one  John  Boblueon, 
who,  It  se^B,  presented  It;  but  the  quan- 
tity of  whisky  mentioned  was  not  all  fur- 
nished at  the  same  time.  It  wastamlshed 
lit  three  different  times,— a  pint  each  time. 
His  honor  charged  that  this  was  a  viola- 
tion of  the  act,  holding  that  the  act  al- 
lowed one  sale  only,  and  that  here  were 
three  sales.  Whether  this  cha^  was  cor- 
rect depends  upon  the  construction  which 
sliall  be  given  to  the  act  in  question.  The 
lauffoagu  of  the  act  Is  as  follows:  "No 
druKgist  or  apothecary  shall  sell  more 
than  one  time  upon  thesame  prescription, 
wbeth«r  the  same  shall  direct  more  than 
one  sale  or  not ;  *  *  *  and.  If  a  sale  be 
made  asecond  timeuponthesameprescrip- 
tlon,  the  druggist  or  apothecary  so  sell- 
ing shall  be  deemed  to  have  sold  without 
any  prescription. "  Now,  what  Is  the  true 
intent  of  this  act?  The  legislature  must 
have  intended  either  that  the  patdent 
could  not  buy  on  a  prescription  more  than 
OBce,  whether  the  prescription  was  filled 
mm  a  whole  at  that  time  or  not,  or  that 
the  druggist  could  not  sell  more  than  onR 
entire  prescription  on  the  same  paper. 
That  Is,  after  it  hail  been  filled  and  fur- 
nished as  awhole.hecontdnotsellasecond 
time  thereon ;  whisky  being  regarded  as 
a.  medicine  useful  In  many  complaints,  and 
yet  Tery  dangerous  and  corrupting  whoi 
used,  excessively,  merely  as  a  beverage. 
The  l^slature,  while  not  countenancing 
the  latter  nee  of  It,  yet,  with  the  view  to 
meet  the  wants  and  necessities  of  invalids 
and  sick  persons,  passed  the  act  above  bo 
BB  to  enablesucb  persons  to  obtalnit  legal- 
ly as  a  medicine  only ;  and  the  act  shoald 
be  construed  under  the  light  of  that  pnr^ 
pose.  It  Is  very  clear  that  It  was  no  t  the 
Intent  of  the  l^;talatnre  that  a  prescrip- 
tion should  be  the  means  of  allowing  a 
party  to  procure  whisky  to  be  used  as  a 
beverage,  and  hence  It  would  be  a  vlola- 
tlott  oi  the  law  for  one  to  file  In  tiie  office 
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of  a  druggist  a  prescription  from  a  physi- 
cian as  a  standing  license  to  get  wblBky  in 
a  certain  qoantlty  at  any  time  he  chose; 
and,  no  doubt  to  prevent  this,  HbB  act  de> 
clamd  that  there  should  be  but  one  pur- 
chase on  a  prescription.  Or  at  least  this 
InhibitloD,  as  thus  explained,  would  pre- 
vent the  patient  from  getting  any  more 
whisky  than  the  prescription  called  for. 
But  we  cannot  suppose  that  It  was  the 
purpose  of  the  act  to  require  the  patient 
to  get  tbe  quanti^  prescribed— all  ol  It— 
at  one  time.  With  many  persons,  this 
might  not  be  within  their  power,  and  yet 
their  condition  might  demand  itall.notim- 
medlately,  but  during  their  sickness ;  and, 
In  such  case,  why  should  not  the  patient 
be  allowed  to  take  a  portion  then,  press- 
iugly  needed,  and  afterwards  to  get  the  re- 
malndwashls  continued  sickness  required? 
When  a  respectable  physician  prescribes  a 
certain  quantity  of  whisky  for  bis  patient, 
the  prescription,  certainly,  is  not  only 
that  whisky  is  necessary,  bat  that  tbe 
quantity  prescribed  Isalso  necessary ;  and, 
when  no  more  than  the  quantity  pre- 
scribed is  furnished  by  the  drug^t, 
though  this  qnanti^  may  not  all  be  tar^ 
nlshed  at  the  same  time,  we  cannot  think 
that  in  every  such  case  the  act  has  been 
violated.  True,  If  It  should  appear  In  any 
case  that  the  prescription  had  been  lodged, 
not  to  be  used  to  procure  the  whisky  as  a 
medicine,  bat  tu  get  it  at  different  times  as 
a  leverage,  until  the  qnanti  ty  was  exhaust- 
ed, and  this  was  known  to  tbe  druggist, 
tbls  would  be  an  evasion  and  snbterfage 
amounting  to  a  guilty  violation  of  said 
act. 

From  these  considerations,  we  think  his 
honor  construed  the  act  rather  too  strin- 
gently when  he  ruled  as  he  did.  We  think 
that  each  case  where  the  whisky  is  fur- 
nished at  different  tlmesshould depend  up- 
on its  own  facts,  and  that  it  should  be  left 
to  the  Jury  to  determine,  when  whisky  is 
furnished  under  one  and  the  same  pre> 
scription  atditferenttimes, but yetno more 
is  furnished  In  all  than  the  quantity  called 
for,  whether  or  not  It  was  a  boBM  Mb 
transaction,  or  aa  eradon  of  tbe  law  In 
whole  or  in  part. 

We  do  not  think  that  the  inference  com- 

Klained  of  as  following  what  was  said  by 
Is  honor,  specified  in  the  third  exception, 
is  a  legitimate  Inference.  Nor  do  we  find 
in  tbe  charge  a  foundation  for  the  fourth 
exception.  It  Isthe  Judgmeutof  tbls  court 
that  the  Judgment  of  the  circuit  court  be 
reversed,  and  that  tbe  case  be  remanded 
tor  a  new  trial. 

McQowAN,  J.  I  concur.  An  act  mak- 
ing an  offense  criminal  should  be  strictly 
constraed.  The  words  are  :  "No  apothe- 
cary shall  sell  more  than  onetime  upon 
the  same  prescription,  whether  the  same 
shall  direct  more  than  one  sale  or  not. " 
As  it  seems  to  me,  the  point  Is  not  wheth- 
er the  whisky  was  delivered  at  different 
times,  but  whether  there  "was  more  than 
one  sale."  The  prescription  called  tor 
three  pints,  which  was  sold  at  **one  sale," 
and  delivered  as  required. 

McIvBB,  J.,  (d iBnentin/r-)    I  concur  In' 
the  conclusions  reached  by  the  chief  ins- 
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ttee,  except  upon  the  aecond  ^nnd  of  ap- 
peal»  and  from  that  I  dlsBont.  Itseema  to 
me  that  the  only  qaestlon  Is  whether  the 
drcalt  Jads^e  erred  In  InetmctlnK  the  Jury 
that,  U  a  drngslJit  or  apothecary  Bella 
BpirttuonB  liquor  more  tban  one  time  on 
the  Bame  prascrlptlon,  he  violates  the  law» 
and  upon  aatlBfactOTy  proof  to  that  elteet 
he  should  be  convicted.  It  doee  not  aeem 
to  me  that  there  was  any  error  In  such 
Initructlon.  On  the  contrary,  the  statute 
expressly  declares  that  "no  druffgiat  or 
apothecary  shall  sell  more  than  une  time 
upon  the  same  prescription;  •  •  •  and, 
II  a  sale  be  made  a  second  time  apon  the 
same  prescription,  the  druggist  or  apothe- 
cary bo  Belling  shall  be  deemed  to  have 
Bold  without  any  prescription.**  Act  1884, 
(IS  St.  797.)  And  the  chai^  was  precise- 
ly in  accordance  with  the  statute.  The 
fact  that  the  prescription  wae  (or  three 
pints  of  whisky,  and  that  no  more  tban 
that  amount  was  sold  under  the  prescrip- 
tion, cannot  affect  the  question;  fur  the 
ddendant  himself,  in  his  testimony,  aays : 
"I  Bold  whisky  on  that  prescription  three 
timeB,— one  pint  each  time. ''--and  the 
charge  tm  given  was  exactly  applicable  to 
that  testimony.  I  do  not  think  that  the 
statute  can  be  construed  as  authorising 
the  sale  of  spirituous  liquors,  under  a  pre- 
scription (or  a  apeclfled  amount,  in  fraction- 
al portions  of  that  amount,  at  different 
tlmea,  provided  the  whole  amount  sold  do 
not  exceed  the  amount  apedfied.  Such  a 
conatructton  wotdd  enable  one,  under  a 

f>rescriptIon  (or  a  quart,  to  obtain  the 
Iquor  by  thedrink  at  such  times  as  might 
suit  his  taste  or  convenience;  and  that 
was  donbtlera  one  of  the  very  thln^^  which 
the  statute  was  designed  to  prevent.  In 
addition  to  this,  under  the  former  retail- 
ing law,  which  forbade  the  sale  of  spiritu- 
ous llqaora,  without  a  license.  In  quanti- 
ties less  than  three  gallons,  I  think  it  was 
uniformly  held  that  where  one  contracted 
for  three  gallons,  with  the  understanding 
that  it  was  to  be  delivered  at  such  times 
and  in  such  quantities  as  It  might  be 
called  for,  the  law  was  violated.  Tble  Is 
sustained  by  the  anthoritiee  cited  by  the 
aoUcitor.  I  think, therefore, thatthe  Judg- 
ment o(  the  circuit  court  ahoold  be  af- 
firmed. 


Macon  ft  B.  R.  Co.  at  aJ.  v.  Staupb  et  al. 
{8»prtme  Court  of  Georgia,   April  14, 189Q.) 

RULBOin  COMPJLNIW— AmiDKBlIT  OV  CHABTBB 
— C05TBAOn  —  OOKBTITDTIQXAL  IiAW—  InJUHO- 

TIOK. 

1.  A  raUroad  corporation  havlDg  power  by  its 
ohsrter,  grsnted  is  1888,  to  locate  aoaooattraot  its 
road  where  It  may  think  proper,  may,  by  amende 
ment  to  Its  oharter  made  after  the  oompaoy  has  lo- 
cated, bat  before  it  baa  coostracied,  its  road,  be 
confined  to  a  particular  route,  on  certain  prescribed 
ooudltioae  as  to  a  portion  of  the  Une  through  a 
given  county.  Tbla  results  from  the  reserved  pow- 
er of  the  state,  declared  hi  aectlons  1661. 1883.  Code, 
to  wlttidraw  the  franoblsea,  or  change,  modify,  or 
destroytbe  corporation,  at  the  will  of  its  creator. 

3.  The  right  of  the  state  so  to  amend  the  ohar- 
ter is  not  Id  any  degree  abridged  or  affected  by  ex- 
eontorr  oontracta  between  the  company  and  a  con- 
struction company,  and  between  the  latter  and 
subcontractors,  touching  the  construction  and 
equipment  <of  the  road.  In  so  far  as  the  amend- 
ment may  render  the  pnformance  of  ttaeae  oon- 
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tracts  Impoaaible,  the  Impoa^trfllfy  will  result  from 

act  of  law,  and  performance  to  that  extent  will  be 
ezousal.  All  parties  contracting  with  a  corpora- 
tion must  take  notice  of  the  oonolUonB  on  which  It 
holds  its  franchises,  and  of  Ita  subjeotion  to  the 
legislative  will. 

8.  Any  allowable  modUtostioQ  of  the  oharterot 
a  private  corporaUon  may  be  made  by  ea  amend- 
ment adding  a  proviso  to  one  of  itsiecttonsb  Tbe 
form  of  tiie  amendli^  act  has  no  inflnenoe  on  Its 
oonatruction  or  effect. 

4.  A  sulntantial,  not  a  literal,  conformltiy  of  a 
law  to  its  title  is  required  by  the  oonstitntion.  The 
title  Indioating  that  a  railroad  is  to  run  into  and 
through  a  named  town,  and  the  body  of  the  act  pro- 
vidiuff  for  mnniug  it  Into  and  through  the  corpo- 
rate Umita,  or  witbio  one  mile  of  the  oonrt-hooM, 
on  certain  oonditlons,  the  tlUe  oovecs  tbe  matter  of 
the  enactment. 

6.  The  amending  act  under  construction  does 
not  contemplate  that  the  town  of  Thoicaston 
shall  or  may  devote  muniolpal  funds  to  the  pur- 
pose specified,  but  that  the  town  as  s  oonunnnity, 
or  the  vitlaens,  may,  if  they  think  proper,  contrib- 
ute voluniarUjfrom  their  private  means,  and  there- 
by raise  a  duty  on  the  part  of  the  railroad  company 
to  comply  with  the  act. 

6.  Tbo  citizens  of  Thomaston  have,  as  a  class, 
a  special  and  particular  Interest  in  the  matter  in- 
volved in  t^is  cause,  and  can  support  an  MrtUm  ft>r 
the  proteotion  of  that  Interest. 

7.  The  class  being  composed  of  numerous  in^- 
vidaals,  some  may  sue  In  behalf  of  all,  the  interest 
involved  being  common  to  tbe  whole  class. 

6.  Nothing  appears  to  show  that  tbe  Judge 
erred  In  entertaining  jurisdfoflon  of  the  cause. 
Any  objection,  foundra  on  thenon-residenceof  thi> 
principal  defendants  In  the  county,  conld  be  waived, 
and  was  waived,  It  these  defendants  answered 
without  raising  and  urging  that  objeotlon. 

9.  There  was  no  need  for  enjoiDiag  the  mttn- 
damtis  proceedinn,  and  the  injunction  granted 
was,  to  that  extent.  Improper.  Direction  is  given 
to  modify  the  injunction  aocordiogly. 

10.  Under  the  special  drcumstances,  as  a  con- 
dition of  continuing  the  interlocutory  injunction 
in  force  after  tbe  amount  of  money  necessary  to  be 
deposited  in  bank  by  tbe  oitisens  ia  ascertained, 
there  ought  to  be  bond  and  security  required  that 
the  deposit  will  be  made  at  the  proper  time.  Di- 
rection is  given  that  it  be  so  ordered,  and  that,  for 
any  failure  to  comply  with  the  order,  the  injunc- 
tion be  dissolved. 
(3yllalnu  by  the  Court.) 

Error  from  superior  court,  Upwui  conn- 
ty;  BoTNTON,  Jodge. 

Qnsm,  Qmary  &  HuU,  T,  B.  Cmbanlas^ 
andiV.  J.  Bsmmomitior  plalntUb  in  error. 
J.  A.  Cotton,  J.  T.  AltaBjJi.  B.  Saadwieb, 
Lanier  &  Andorson,  and  Bait  dBammoad, 
for  defendants  In  error. 

Bl,ecelet,0.  J.  The  Uacon  &  Birming- 
ham Railroad  Company  was  incorporated 
by  an  act  of  the  general  assembly  paaaod  In 
December,  1888,  ( Acte  1888, p.  164.)  The  act 
provided,  among  other  thlnjcB.  ^that  said 
company  shall  have  power  and  authority 
to  survey,  lay  out,  and  conatrnct,  main- 
tain and  equip,  a  railroad  from  the  city  of 
Macon,  In  the  county  of  Bibb,  or  from 
some  point  on  the  present  line  of  the 
Georgia  Southern  &  Florida  Railroad, 
through  the  county  of  Bibb,  and  tiiroogb 
the  following  couni^,  or  aoch  ol  them  as 
said  railroad  company  may  deem  fit,  to- 
wlt,  Houston,  Crawford,  Monroe,  Upsoo, 
Pike,  Meriwether.  Troup,  and  Heard,  to 
some  point  on  the  state  Une  of  Alabama, 
by  the  most  direct  and  practicable  route, 
to  be  Judged  of  by  them,  and  In  the  direc- 
tion of  thedty ol  Birmingham,  Alabama. " 
Part  of  the  statute  la\;  of  this  atate  ia 
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force  wben  thii  curt  ot  tncorporatton  was 
passed  were  two  sectloiu  (1^1, 1683)  of 
tile  Code,  as  toll owa:  ** Persons  are  either 
natural  or  artificial.  Tbe  latter  are  the 
crea tares  of  tbe  law,  and,  except  so  far  ae 
the  law  torblda  It,  subject  to  be  cbanged, 
mudified,  or  destroyed  at  the  will  ol  tbeir 
creator;  they  are  called  'corporatlonB."' 
"  In  all  cases  ot  private  charters  hereafter 
Kraated,  tbe  state  resm-ves  tbe  right  to 
withdraw  the  franchise,  nnless  Hucb  right 
is  eoEpreaaly  negatlTed  In  the  charter. " 
There  Is  no  saehn^atlTe  In  the  charter  of 
this  company.  These  prorlaione  of  the 
Code  bare  been  construed  by  the  supreme 
court  of  the  United  States  In  Ballroad  Co. 
y.  Georgia,  98  U.  S.  SSe.  That  court,  ad- 
IndicatluR  upon  a  charter  granted  Ip  186S, 
said:  ** These  provtsloiu  of  the  Code  be- 
came, tn  substance,  a  part  ot  the  ehartw. 
Railroad  Co.  r.  Maine,  96  U.  8.  489.  It  Is 
quite  too  narrow  a  definition  of  the  word 
'franchise,'  used  in  this  statute,  to  hold  it 
as  meaning  only  the  right  to  be  a  corpora- 
tion. The  word  is  generic,  covertng  all 
the  rights  granted  by  the  lefi^slature.  As 
the  greater  poner  Includes  every  less  pow- 
er wblcb  Is  a  part  of  It,  the  right  to  with- 
draw a  franchise  must  authorise  a  with- 
drawal of  every  or  any  right  or  privilege 
which  Is  a  part  of  the  franchise.  So  it  was 
held  In  Banking  Co.  v.  Georgia,  M  Ga.  401, 
and  so  It  must  be  held  now,  especially  In 
view  of  the  statutory  proylston  of  the 
Code  that  private  corporations  are  sub- 
ject to  be  changed,  modified,  or  destroyed 
at  the  will  of  their  creator. "  The  consti- 
tution of  1877 declares  that  no  lawmalcing 
Irrevocable  grants  of  special  privileges  or 
immunities  shall  be  pngsed,  and  that  no 
grant  of  special  privileges  or  immunities 
shall  be  revoked, except  In  such  manner  as 
to  work  no  Injustice  to  the  corporators  or 
credltonof  the  corporation.  Code,  fiS6025, 
5026.  The  company  proceeded  Qnder  its 
charter  to  locate  its  line  of  railroad 
through  Upson  county,  but,  before  it  con- 
stmeted  any  part  of  the  same  in  that 
county,  the  genial  assembly  amended  the 
charter  by  an  act  approved  November  7, 
18S9,  (Acts  18S9.  p.  Sm.)  This  amendment 

Brovtded  that.  If  the  railroad  runs  through 
pson  coanl7,and  within  0ve  miles  nf  the 
town  of  Thomaston.  It  Aall  run  Into  and 
through  tbe  corporatellmits  of  that  town, 
or  within  one  mile  of  tbe  court-house,  pro- 
vided It  shall  not  cost  tbe  company  any 
more  from  where  the  road  crosses  the  five- 
mile  limit  on  the  east  ot  the  town  to  tbe 
Rogers  property  than  any  other  route  with- 
in that  limit.  The  cost  is  to  be  determined 
by  two  competrait  disinterested  elvUengt- 
neerSfKine  to  be  selected  by  the  company, 
and  the  other  by  the  mayor  of  Thomaa- 
ton,  to  locate  the  route  proposed  by  the 
company  within  the  five-mile  limit,  and 
the  route  within  the  town,  or  within  one 
mile  of  tbe  court-house,  on  a  way  which  is 
equitable  and  Jnst  both  to  the  company 
and  the  town;  These  engineers  are  to  es- 
timate the  cost  ot  building  such  ;ine,  and, 
if  they  fail  to  agree,  they  are  to  appoint  a 
third  dtsfnterested  compertent  civil  engi- 
neer, who  shall  decide  and  determine  the 
matter.  In  estimating  the  cost  of  the  re- 
spective routes,  the  safety  and  permanency 
oi  tbe  road-beds,  and  keeping  up  tbe  same. 


Meto.be  considered.  Wfaaterer  amoont 
tbe  estimate  shows  it  will  cost  more  to  go 
through  tbe  corporate  limits,  or  within 
one  mile  of  the  court-house,  than  tbe  route 
proposed  by  the  company  within  the  five- 
mile  limit,  shall  be  paid  by  the  town  of 
Thomaston,  or  the  citiaens  thereof.  Upon 
refusal  to  pay  the  same,  the  company  is 
released  from  building  the  road  through 
tbe  corporate  limits,  or  within  one  mile  of 
tbe  court-boose.  A  sum  equal  to  such  ex- 
tra cost,  if  any,  Is  to  be  paid  into  some 
solvent  national  bank  of  this  state  when 
the  road  Is  built  from  tbe  city  ot  Macon  to 
the  five-mile  limit,  subject  to  be  checked 
out  by  tbe  company  when  the  road  is 
built  through  the  five-mile  limits.  The 
company  refuses  to  accept  this  amend- 
ment, or  to  comply  with  its  terms.  The 
citlaens  of  Thomaston,  or  some  ol  them, 
offer  to  comply  on  their  part,  and  Insist 
upon  compliance  by  the  company.  This 
difference  glVes  rise  to  the  present  contro- 
versy. 

1.  The  flrstqn«]tioniBwhethn'the  state, 
through  the  l^slatare,  could  ingraft  this 
amendment  upon  the  charter  without  tbe 
consent  ot  the  company,  Inaiunach  as  the 
original  charts  granted  power  and  au- 
thority to  construct  and  maintain  a  rail- 
road through  the  county  of  Upson  by  the 
most  direct  and  practicable  route,  to  be 
Judged  of  by  the  company,  with  no  condi- 
tion whatever.  The  amendment  certainly 
withdraws  a  portion  tA  this  broad  fran- 
chise on  certain  conditions.  As  modified 
bythe  amendment,  the  charter  still  allows 
the  company  to  select  Its  own  route  at 
will  through  the  county.  If  in  so  doing  it 
should  not  bring  the  road  withinflve  miles 
of  Thomaston.  By  bearing  away  from 
that  town  so  as  not  to  approach  within 
tbft  five-mile  limit,  tbe  cranpanycan  render 
this  amendment  wholly  Inapplicable  to  Its 
operations.  This  being  done,  the  charter 
will  be  the  same  with  the  amendment  as 
without  It.  Only  by  approaching  as  near 
to  Thomaston  as  five  miles  In  locating 
and  constructing  its  line  will  any  aflBrma- 
tlve  duty  whatever  devolve,  upon  the  com- 
pany by  virtue  of  the  amendment.  It  such 
an  alteration  as  this  in  the  charter  ot  a 
corporation  cannot  be  made,  it  is  difficult 
to  Imagine  any  material  alteration  that 
could  be  made;  and,  of  conrse,  it  the  re- 
served  power  of  changing,  modifying,  or 
destroying  will  not  embrace  material  al- 
terations the  reservation  is  useless  and 
worthless.  No  part  of  tbe  company's  line 
tn  Upson  county  being  yet  constracted, 
none  ot  the  company's  property  is  taken 
ordestH^redbytheamenammt.  Aportion 
of  tbe  franchise  to  locate  the  line  atwlU 
is  withdrawn,  and  the  amendmeut  takes 
away  nothing  else;  It  simply  resumes 
what  the  state  could  have  withheld  in 
granting  the  charter  if  the  l^lslatore  had 
been  so  disposed.  For  this  reason,  It  not 
for  others,  such  cases  as  Detroit  v.  Rail- 
road Co..  43  Mich.  140.  6  N.  W.  Rep.  276,  are 
without  application  to  the  question  before 
us.  The  authorities  more  directly  in  point 
are  such  as  Tomllnson  v.  Jeasup,  16  Wall. 
454;  Miller  v.  State,  Id.  478;  and  Banking 
Co.  V.  Geoigla,  supra.  Where  an  attempt 
Is  made  to  deprive  a  corporation  ot  Its 
property  by  amending  its  charter,  doubt- 
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lem  the  obBervatlonB  of  Goolbt.  J.,  in  De- 
troit T.  Railroad  Co.,  aapra,  ongbt  to  be 
reeognlEed  as  sound.  He  Bays:  "But  lor 
tbe  provlalon  In  the  constitution  of  the 
United  States  which  forblda  Impairing  the 
obligation  of  contracts,  tbe  power  to 
amend  and  repeal  corporate  ctaartera 
wotild  be  Ample  without  being  expressly 
reserved.  Ttae  reservation  of  the  right 
leaves  the  state  where  any  soveretgnty 
would  be.  If  unrestrained  by  express  con- 
«tiitutlonal  Itmltatlona,  and  with  the  pow- 
which  it  would  thea  poBsess.  It  might 
therefore  do  what  It  would  be  admissible 
for  any  constltntlonal  government  to  do 
when  not  thus  restrained,  bat  It  could  not 
-do  what  woald  be  Incoiidstent  wltb  con- 
Btltatlonal  principles.  And  It  cannot  be 
necessary  at  tbts  day  to  enter  upon  a  d)B- 
«nBsion  in  denial  of  therlgbt  of  the  govern- 
ment to  take  from  either  Individuals  or 
corporations  any  property  which  they 
may  rightfully  have  acquired.  In  the 
most  arbitrary  times  such  an  act  was  rec- 
ognised as  pure  tyranny,  and  it  has  been 
forbidden  in  Inland  ever  since  magna 
«ftarto,  and  tn  this  coontty  always.  It  la 
Immateritd  In  what  way  the  property  waa 
lawfully  acquired,— whether  by  labor  In 
the  ordinary  avocations  of  life,  by  gift  or 
descent,  or  by  making  profitable  nee  of  a 
franchise  granted  by  the  state.  It  Is 
enough  that  it  has  become  private  proper- 
ty, and  It  is  then  protected  by  tbe  law  of 
the  land."  No  constitutional  principles 
are  Infringed  by  exerdaing  a  reserved 
power  to  revoke  special  privil^^  or  im- 
munities, unless  the  provlelon  of  onr  own 
constitution  la  violated  wblcta  forbids  do- 
ing it  in  such  manner  as  to  work  ln}uHtlce 
to  the  corporators  or  creditors  of  tbe  cor- 
poration. Whether  the  mode  adopted  by 
the  legislature  tn  a  given  Instance  Is  Just 
In  this  respect  or  not,  while  primarily  a 
leglalatfve  qneatlon,  may.  If  palpably  de- 
•clded  wrong,  become  a  Judicial  question. 
But  there  is  not  the  slightest  Indication  of 
injustice  In  the  amendment' which  we  are 
considering.  We  see  not  why  tlie  legisla- 
ture, had  it  thought  proper,  could  not 
have  passed  such  an  amendment,  and 
made  it  a  part  of  the  charter,  by  simply 
enactlngtnat,  If  the  company  brongbt  its 
road  within  five  miles  of  Tliomaston,  it 
should  locate  and  constractlta  line  through 
the  town,  wholly  irrespective  of  tbe  com- 
parative cost  of  two  or  more  routes.  To 
reqnlre  this  to  be  done,  on  the  further  con- 
dition that  any  increased  cost  should  be 

(provided  for  and  paid  by  othera,  was  gtv- 
ng  the  company  a  gratuitous,  rather  than 
a  necessary,  measure  of  Justice.  But  for 
the  voluntary  grant  from  the  legislature, 
tbe  company  would  have  no  right  to  con- 
struct and  use,  over  the  lands  of  the  citi- 
zens of  Upson,  any  railroad  whatever; 
and  permission  to  do  so,  attended  with 
an  express  reservation  of  aright  to  revoke 
or  modify  tbe  permlasion,  was  no  pledge 
to  the  company  that  It  might  bnfid  its 
road  where  it  pleased,  notwithstanding 
tbe  l^slature  might  pleaae  to  order  oth- 
erwise. The  charter  was  as  much  quali- 
fied by  tbe  terms  ot  theCode  above  quoted 
as  if  these  sections  ot  tbe  Code  had  been 
Incorporated  In  the  charter  Itself.  For  tbe 
corporation  to  complain  that  the  leglsla- 
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tare  did  what  It  reserved  ths  right  to  do, 
and  did  It  before  any  portion  of  the  line 
bad  been  constructetl  in  Upson  coanty, 
seems  to  us  wholly  without  reason.  Tbe 
company  should  have  been  prepared  at 
the  beginning,  and  kept  Itself  prepared,  for 
Bocta  a  mild  and  moderate  exercise  of  the 
Btate'a  reserved  power. 

2.  Nor  Is  tbe  right  of  tbe  state  ao  to 
amend  or  modify  the  charter  abridged  or 
in  any  manner  alfected  by  ezecatory  con* 
tracts  entererl  Into  by  tbe  company  with 
third  persons  before  tbe  amending  act  was 
passed.  Tbe  Macon  Construction  Compa- 
ny, In  dealing  wltb  tbe  railroad  corapaoy, 
was  bound  to  take  notice  of  the  general 
law  of  the  state,  nnder  which  tbe  right 
and  power  were  reserved  which  have  been 
exercised.  A  tenant  at  will  cannot  make 
contracts  with  referenoe  to  tbe  estate 
which  win  limit  the  power  of  the  land- 
lord to  terminate  the  estate  by  meanscom- 
patlble  with  its  legal  nature.  So  a  corpo- 
ration in  the  possession  ol  franchises  hdd 
at  the  will  ot  the  state  cannot  hinder 
the  resamptiott  or  modlflcation  ol  those 
franchises  by  entering  Into  executory  con- 
tracts with  third  persons.  Nor  can  that 
effect  be  wrought  by  like  contracts  be- 
tween the  parties  Immediately  contracting 
with  the  corporation,  and  subcontractors 
under  them.  On  no  contract  whatsoever 
does  the  amendment  now  In  question  have 
any  direct  effect.  Its  only  effect  upon  con- 
tracts Is  Incidental,  and,  U  they  cannot  be 
peiformed  conslstenUy  with  "Uie  alterar 
tlon  in  the  charter  made  by  the  amending 
statute,  their  performance,  In  so  far  as 
thus  hindered  or  obstructed,  will  be  ex- 
cused ;  the  rule  ot  law  being  that  periurm- 
ance  of  contracts,  when  rendered  Impossi- 
ble by  act  of  law,  stands  excused.  Bisb. 
Cont.  §  694;  Jones  v.  Jndd,  4  N.  Y.  412; 
Heine  v.  Meyer,  61  N.  Y.  171;  Cordea  v. 
Miller.  88  Mich.  581;  Knotvtlle  t.  Bird.  12 
Lea,  121;  Railroad  Co.  v.  Grerai,  9  Uelsk. 
588;  Odlln  v.  Insurance  Co.,  2  Wash.  C.  C. 
812;  Gray  v.  Sims,  S  Wash.  C.  C.  276;  Pres- 
byterian Church  V.  New  York,  5  Cow.  588; 
Baylies  v.  Fettyplace,  7  Mass.  826;  Mel- 
ville V.  De  Wolf,  4  £1.  &  Bl.  844;  Beld  v. 
Hosklns,  Id.  979;  Touteng  v.  Hubbard,  S 
Bob.  a  p.  291;  Bally  v.  De  Cresplgny,  L. 
B.  4  Q.  B.  180 ;  Newby  v.  Sharpe,  8  IHv. 
89:  2Co.  Lltt.206a;  Com. Dig. "Condition," 
D  (1.)  D(7,)  U  (13;)  Abb.  Sblpp.  596. 
Under  these  authorities,  it  the  Macon  Con- 
struction Company,  or  a  subcontractor 
under  It,  was  under  a  stipulation  to  com- 
plete tbe  railway  by  a  given  time,  and  If 
time  wsB  ot  the  essence  of  the  contract,  a 
valid  excuse  for  failing  so  to  do  wonld  be 
fumisbed  by  this  subsequent  legislation,  if 
that  legislation  has  rendered  or  should 
render  It  Impossible  to  complete  tbe  work 
by  tbe  stipulated  time.  In  so  far  aa  this 
or  any  other  executory  contract  baa  been 
rendered  lees  valuable  or  profitable  to  the 
parties  concerned  by  the  l^slation  In 
question,  that  la  a  consequence  which 
should  have  been  foreseen  as  possible,  and 
which  must  be  accepted  by  the  parties  aa 
an  incident  of  the  exercise  by  the  legisla- 
ture of  its  rightful  l^slative  power.  Sore- 
ly, It  cannot  rationally  be  contended  that 
because  the  alteration  of  charters  with  re- 
spect to  the  latitude  of  >  tbe  Iranchtuss 
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jrranted  may  or  does  operate  nnfaTorably 
upon  executory  contracta  made  by  or  un- 
der the  eor|K>rattons,  the  charters  mast 
remain  nnaltwed  In  thla  respect,  and  the 
reserved  powerln  the  leglslatorebe  redaced 
to  a  power  in  name  only. 

3.  All  the  provisions  Introduced  by  the 
amending  act  Into  the  orli^ual  charter  are 
added  to  the  first  section  ol  the  charter  In 
the  form  ot  a  proviso  to  the  same,  the  Ini- 
tial words  of  the  new  matter  btdng,  Pro- 
vided further. "  It  is  contended  that  be- 
cause the  original  charter  grants  to  the 
corporation  the  right  to  locate  and  con- 
Btmct  the  road  where  the  company  pleases, 
and  this  amendment  by  way  of  proviso 
limits  or  qualifies  that  right  as  to  a  por- 
tion of  the  line,  the  proTiso  la  repugnant 
to  the  pnrvlew  of  the  charter,  and  Is  there- 
fore void ;  also  that,  as  the  whole  amend- 
ment comes  in  under  the  form  ot  a  pro- 
viso, the  whole  amendment  is  void.  It  la 
clear,  however,  that  there  Is  no  such  re- 
pugnance in  the  proviso  to  the  main  pur- 
pose of  the  charter  OS  that  the  two  cannot 
stand  together.  The  amendment  operates 
by  way  ot  limitation  or  restriction  upon 
Bome  ot  the  general  terms  oX  the  charter, 
and  that  such  is  a  proper  function  ot  a 

BrovlBo  Is  laid  down  by  the  authorities. 
[Inls  V.  U.  3.,  16  Pet.  42S;  Potter's  Dwar. 
Bt.  118;  Sndg.  St.  &  Const.  Law,  49;  End!. 
Interp.  St.  5S  1»4, 186 :  Institution  v.  Makln, 
S3  Me.  860.  For  extreme  cases  In  which 
provisos  have  been  upheld  In  the  chai-tera 
of  corporations,  see  Dugan  v.  Bridge  Co., 
37  Pa.  St.  806;  Mason  v.  Boom  Co.,  !1  Walt. 
Jr.  %2.  But  hue  the  charter  Is  not  ren- 
dered Inconsistent  and  destmcttve  of  itself 
by  the  Introduction  of  this  amendment. 
The  matter  ot  the  amendment  consists 
of  a  saTlng  or  exception  which  might  have 
been  introduced  originally  into  the  char- 
ter In  the  form  ot  a  proviso  or  any  other 
torn,  and  we  see  no  reason  why  an  amend- 
ing act  passed  by  asubsequent  legislature, 
or  at  a  subsequent  session  of  the  same  leg- 
islature, could  not  modify  or  repeal  any- 
thing whatsoever  In  the  act  amended,  and 
in  any  fonn  the  legislature  might  choose 
to  adopt.  All  repealing  acts,  tor  Instance, 
might  take  the  form  ot  provisos.  Why 
not?  The  most  that  eonld  besald  of  sn^ 
repealing  acts  would  be  that  they  were  an 
abuse  of  the  pure  and  proper  proviso, 
abuses  of  which  are  common  occurrences 
in  l^slation.  See  Coode  on  "Legisla- 
tive Expre«8lons, "  50;  Banking  Co.  v. 
Smith,  VJ^  U.  S.  174,  9  Sup.  Ct.  Rep.  47. 
In  so  far  as  an  act  passed  by  a  subsequent 
legislature,  or  at  a  snbsequeot  session  of 
the  same  legiriatnie.  is  inconsietent  with 
a  prior  aet  on  tiie  aame  aubject,  a  r^eal 
ot  the  prior  act  fa  effected ;  and  it  seems  to 
us  to  make  no  dIRerence  that  the  later  act 
may.  In  whole  or  In  part,  consist  of  a  pro- 
viso. The  rule,  so  far  as  we  know,  Is  uni- 
versal that,  where  there  Is  an  irreconcila- 
ble conflict  between  two  statutes,  the  lat- 
er of  the  two  must  prevail,  and  the  for- 
mer give  way.  * 

4.  Another  charge  urged  against  the 
amending  act  is  that  It  is  unconstitution- 
al, for  the  reason  that  it  contains  matter 
dltleTCTt  from  what  Is  expressed  in  the  ti- 
tle. The  title  is  In  these  words:  "An  act 
to  amend  an  act  entitled  *An  act  to  Incor- 


porate the  Macon  and  Birmingham  Ball- 
road  Company,'  approved  December  26, 
18H8,  so  as  to  require  said  railroad  to  run 
into  and  through  the  town  of  Thomas- 
ton,  in  the  county  ot  Upson,  and  tor 
other  purposes. "  The  body  ot  the  act  re- 
qulrea  that,  on  thecondltlona  mentioned, 
the  railroad  shall  run  Into  and  through 
the  corporate  limits  ot  Tfaomaston,  "or 
within  one  mile  of  the  court-house.  **  The 
objection  urged  to  that  thla  alternative 
requirement  Is  not  expressed  or  indicated 
in  the  title.  Doubtless  the  legislature 
thought  that  to  locate  a  railroad  within 
a  mile  ot  the  court-house  was,  tor  all  sub- 
stantial purposes,  the  same  as  bringing  It 
into  and  through  the  town.  The  corpo- 
rate limits  and  the  actual  limits  ot  the 
town  may  not  beco-eztenalve,  and,  wheth- 
er they  are  or  not,  the  reasonable  purpose 
and  object  of  the  act,  as  indicated  In  the 
title,  might  be  accomplished  without  keep- 
ing the  body  ot  the  act  exactly  within  the 
letterof  its  title.  The  meaning  ot  the  con- 
stitutional requirement  la  that  the  title 
and  the  aet  must  correspond,  not  literal- 
ly, but  substantially;  and  this  corre- 
spondence la  to  be  determined  In  view  of 
the  Bnb]ect*matter  to  which  the  leglslatloD 
relates.  We  are  satlsfled  that  the  title  ot 
this  amending  act  is  reasonably  sufficient 
to  cover  all  the  contents  ot  the  amend- 
ment. The  body  of  the  act  requli-es  that 
the  railroad  shall  run  Into  and  through 
the  corporate  limits  ot  the  town,  unless, 
on  certain  conditions,  it  shall  be  located 
within  one  mile  <rf  the  court-boose,  and 
outside  of  the  corporate  limits.  The  civil 
engineers  therein  provided  for  must  locate 
It  within  those  limits,  or  so  near  thereto 
as  to  be  within  one  mile  ot  the  court- 
house. When  the  title  of  an  act  indicates 
that  a  thing  is  to  be  or  may  be  done.  It  is 
no  variance  from  It  for  the  body  ot  the  act 
to  provide  that  the  thing  shall  be  done, 
or  not  done,  on  some  condition.  Here, 
one  of  the  conditions  on  which  the  road 
Is  to  mn  Into  and  through  the  corporate 
limits  of  Thomaston  is  that  the  engineers, 
in  theexerclse  ot  the  discretion  with  which 
they  are  Intrusted,  shall  not  locate  It  else- 
where within  a  mtle  of  the  ronrt-house. 
Forthe  pnrposea  of  the  act,  the  town  may 
beconaldered  aa  extending  a  mile  from  the 
court-houae,  whether  the  corporate  limits 
have  that  extent  or  not. 

6.  Another  objection  urged  to  the  amend- 
meat  is  that  It  seeks  to  enable  the  town 
of  Thomaston,  in  its  corporate  capacity, 
to  apply  corporate  money  or  revenue  to 
the  construction  of  a  railroad.  We  think 
it  has  no  such  purpose,  bat  that  where  the 
act  says  that  the  increased  cost  "shall  be 
paid  by  said  town  ot  Thomaston,  or  the 
citizens  thereof,**  It  means  that  the  town 
is  to  act  as  a  community,  not  as  a  corpo- 
ration, and  that  *' town  "and  "citizens" 
both  mean  the  people  of  the  town.  The 
payment  is  to  be  voluntary,  not  compul- 
sory. The  corporation  is  not  to  raise  the 
funds  as  public  revenue,  but  the  people  are 
to  contribute  the  same  fre^  and  volnn- 
tartly.  If  they  tall  to  do  this,  the  amend- 
ment is  to  be  without  any  ultimate  effect 
on  the  location  ot  the  road.  No  tax  or 
tribute  whatever  Is  laid,  or  to  be  laid,  by 
virtue  of  this  act,  upon  property  or  per- 
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flonswUtaln  the  town.  Neither  the  raistns 
nor  the  expenditure  of  pnbllc  money  1b  con- 
templated. Private  meane  alone  are  to 
be  need,  and  it,  from  that  source,  the  reqal- 
fllte  fund  is  not  raised  In  doe  time,  the  rail- 
road company  will  be  at  liberty  to  pro- 
ceed as  though  the  amending  act  had  not 
been  passed. 

6.  We  come  now  to  the  questtcm  whetb> 
«r  the  dtliens  ol  Thomaston  can,  by  peti- 
tion In  the  nature  of  abill  lneqntty,lnToke 
judicial  aid  for  the  purpose  of  leetralnlng 
the  company  from  violating  this  amend- 
ment to  its  charter,  and  compelling  it  to 
co-operate  with  them  in  administering  the 
provisiona  of  the  amendment.  Mo  doubt 
the  general  rule  is  that  the  state  alone  will 
be  heard  to  complain  of  a  eorporatlon  for 
not  conforming  to  the  terms  of  Its  charter 
In  matters  affecting  the  public  interest;  or, 
at  all  events,  that  the  attorney  general 
must  be  a  party  to  the  salt,  either  as 
plalntlft  ordefendant.  Oreen's  Brlce, Ultra 
vires,  595, 602.  Bat  here  the  Immediate  in- 
terest Involved,  and  sought  to  be  protect- 
ed, is  not  that  of  the  general  public,  but 
the  special  and  peculiar  interest  of  the 
town  of  Thomaston.  The  object  of  the 
legislature  In  preventing  the  construction 
of  this  railroad  within  five  miles  of  the 
town,  unless  it  should  pass  within  one 
mile  of  the  court-house,  was  to  preserve 
that  town  from  decline  and  decay  in  con- 
sequence of  having  a  railroad  lathe  vlclnl- 

S%  but  not  near  enough  to  hinder  some 
val  or  competing  town  from  springing 
up.  The  general  public  might  or  might 
not  have  an  interest  in  the  measure,  but  it 
is  certain  that  the  cltisene  of  Thomaston 
have  a  vital  and  peculiar  Interest  therein. 
The  amending  act  contemplates  that  that 
Interesc  shall  be  respected,  and  provides 
means  for  its  protection,  upon  the  assump- 
tion that  the  company  will  conform  to 
the  terms  of  the  act.  These  terms  create 
a  legal  obligation  on  the  part  of  the  com- 
pany, and  it  seems  to  us  that  a  corr» 
sponding  rlghtln  the  cltlsens  as  a  commu- 
nity to  have  that  obligation  enforced  is 
created  by  the  act.  The  refusal  of  the 
company  to  perform  Itsl^al  duties  to  the 
dtiiens  of  Thomaston  Is  a  wrong  tothem, 
and  the  wrong  Is  of  such  a  nature  as  to 
admit  of  no  adequate  and  appropriate 
remedy,  save  a  proceeding  to  compel  a  spe- 
cific performance  by  the  company  of  the 
requirements  of  the  act.  As  we  have  al- 
ready said,  the  company  can  relieve  itself, 
and  remain  free  from  any  duty  to  the  cltl- 
sens of  Thomaston,  by  not  constructing 
Its  road  within  five  mites  of  that  town; 
but  It  cannot  come  within  five  miles  with 
Its  work,  and  not  comply  with  the  act. 
TFo  do  so  woirld  be  a  vlolBtlon  of  Its  char- 
ter, and  a  special  and  particular  injury  to 
the  cltlsens  of  the  town,  who  are  no  less 
«ntltled  to  the  provisions  of  the  amended 
charter  made  for  tbelr  special  benefit  than 
the  company  Is  to  the  provisions  of  the 
original  charter  unrepealed,  which  were 
made  for  Its  benefit.  The  citizens  have 
as  mach  right  to  complain  of  thecompany 
tor  denying  them  their  dues  under  the 
charter  as  the  company  has,  or  would 
have,  to  complain  of  any  citizen  for  deny- 
ing it  the  enjoyment  of  any  of  its  char- 
tered rights.    It  <«i  a  mistake  to  suppose 


that  corporations  are  created  alone  for 
their  own  twneflt.  or  that  their  privileges 
are  more  sacred  than  thelrdutles.  We  see 
not  why  a  local  and  special  duty  may  not 
be  enforced  at  the  instanceand  by  the  suit 
of  the  loccd  and  special  body  of  citizens 
recognised  in  the  charter  as  Immediately 
interested  in  some  of  its  provisions. 

7.  A  farther  qaestion  is  whether  some  of 
the  cltlsens  of  Thomaston,  suing  In  befaiUf 
of  themselves  and  all  their  fellow-cltlxens 
of  the  town,  will  be  sufficient  as  parties 
plaintiff  In  this  proceeding,  or  whether  ail 
the  citizens  must  Join  as  such  plaintiffs. 
The  interest  being  common  to  all  as  a 
community,  and  the  citizens  being  numer> 
oos,  (of  wbichfactwecan  take  Judical  no- 
tice from  public  statistics,)  we  think  the 
case  Is  provided  for  by  a  well-recognised 
rule  which  has  long  prevailed  Inequity,  and 
that  some,  as  repreeentatives  of  the  class, 
may  sue  for  all.  Story,  Eq.  PI.  g  94  et 
seq.;  Ultf.  Eq.  PI.  marg.  p.  167  et  seq.; 
1  Spence.  Eq.  Jur.  666;  1  Daulell,  Cb.  Fr. 
2B4.  287 ;  Pum.  Hem.  S  888  et  seq. ;  Hawee, 
Parties,  92;  1  Pom.  £q.  Jur.  99  251,255. 
269,  374;  PhiUlps  v.  Hudson,  L.  R.  2  Ch. 
243;  Com mlsBl oners,  etc.,  v.  Qlasse,  L. 
B.  7  Ch.  466;  Smith  v.  Swormstedt,  16 
How.  802.  It  is  true  that,  as  only  two 
of  the  citizens  have  become  parties,  it 
is  rather  a  small  representation  of  the 
whole  community;  but  eonslderlng  the 
publicity  of  the  case,  and  of  the  interest 
Involved  In  It.  and  the  fact  that  the  suit  Is 
located  In  Dpson  rounty,  and  will  be  tried 
(it  tried  at  all)  at  the  county  town,  which 
Is  the  town  whose  citizens  are  Interested, 
there  can  be  no  cause  to  apprehend  that 
the  two  plaintiffs  ou  the  face  of  the  peti- 
tion will  )>e  disposed,  or.  If  so  disposed,  al- 
lowed, to  misT^resent  the  community  In 
whose  behalf  they  hare  brought  this  salt. 
No  doubt  it  Is  somewhat  discretionary 
with  a  court  of  equity  as  to  how  many 
representatives  of  a  class  will,  or  ought  to 
be,  regarded  as  a  fair  representation  of 
the  whole  class  In  the  given  instance.  We 
simply  rule  that  this  is  a  proper  case  for 
some  of  the  citizens  to  represent  all,  and 
that  thenumberof  representatives,  though 
the  smallest  that  could  be  recognised.  Is 
not, asmatteruf  absolute  law.lnsufHclent. 

8.  One  of  the  errors  assigned  Is  that  the 
Judge  erred  In  holding  that  the  superior 
court  of  Upson  county  has  Jurisdiction  of 
the  case;  but  it  nowhere  afflrmativeiy  ap- 
pears, in  the  bill  of  exceptions  or  the  tran- 
script of  the  record,  that  any  question 
was  raised  as  to  the  Jurisdiction.  From 
the  assignment  of  errorlt  might  belmplled 
that  Botnesuch  question  arose  and  was  de- 
cided; but  we  have  DO  Information  or  in- 
timation as  to  the  ground  orgrounde  sug- 
gested and  insisted  upon  as  objebtions  to 
the  Jurisdiction.  In  the  argument  here. 
Don-reeldencein  the  county  of  Upson  of  the 
two  corporation  defendants  (that  Is,  the 
railroad  company  and  the  construction 
company)  was,  we  believe,  the  ground 
mentioned ;  but  this  is  a  groand  which 
can  be  salved,  and  which  was  waived.  In- 
asmuch as  these  companies  appeared  and 
answered  without  at  the  same  time  filing 
or  presenting  this  objection  tothejarisdlc- 
tlou.  It  Is  needless  to  add  more  on  thbs 
topic. 
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9.  Wttb  reepect  to  the  character  and 
ecope  of  the  InJuncUon  granted,  we  see 
nolJiluiv  to  dtoai^roTe,  except  that  we 
think  any  Inturterenoe  with  the  raandamw 
proceedlngr  was  needless,  and,  nnder  the 
cticnmBtancee,  Improper,  For  the  protec* 
tlon  of  the  dtteois  of  Thomaston  It  is 
qolte  Bofflcfent  that  the  railroad  company 
be  restrained  from  coostrnctlng  Ifca  prt>- 
poaed  line  anywhere  within  five  miles  of 
the  town  without  conforming  to  the 
amoided  charter.  No  amoant  of  prepara- 
tion, by  secnring  the  right  of  way  or  oth- 
erwise, wlU  violate  the  charter  or  harm 
the  town ;  and,  Inasmuch  as  the  company 
must  wait  for  future  deTelopmenta  to  as- 
eertatn  that  It  cannot  lawfully  construct 
its  line  on  the  location  which  it  has  chos- 

there  Is  good  reason  for  not  Interfer- 
ing with  Its  preparation  to  use  that  route, 
U.  Dy  reason  of  failure  on  the  part  of  the 
dtlaens  of  Thomaston  to  perform  some  of 
the  conditions  deTolrlng  upon  them,  the 
route  already  chosen  should  be  the  one  nl< 
ttmately  adopted.  It  should  be  borne  In 
mind  that  any  action  whatever  by  the  dt- 
laens is  optional  and  voluntary.  The 
•mended  chartw  aeeka  to  apply  compnl- 
alon  to  tlie  company,  bat  none  whatever 
to  tbe  dtliens.  We  think  the  company 
flhonld  be  left  free  to  secure  the  right  of 
way,  U  It  should  think  proper  to  do  so, 
along  the  line  of  Its  choice.  Irrespective  of 
what  the  dtixens  may  or  may  not  hereaft- 
er do.  The  company  may  not  choose  to 
avail  itself  of  this  privilege  while  the  gen- 
eral contromsy  remains  In  ui  unsettled 
state:  but.  whether  ezmised  or  not,  the 
privilege  should  be  accorded,  as  no  vtola- 
tlun  of  the  charter  Is  orwiU  be  Involved  In 
it.  The  duty  of  tbe  company  to  ylelA 
np  thellneof  Its  choice,  and  aduptanother, 
Is  wholly  conditional  upon  tbe  will  uid 
conduct  of  the  people  of  Thomaston.  At 
leoBty  this  wlU  be  so,  provided  the  cost  of 
the  line  by  or  through  the  town  nceete 
tbe  eo«t  of  Uiat  around  the  town.  It  is 
not  always  that  people  continue  In  a  will- 
ing mind  to  raise  money  and  deposit  It  In 
bank,  or,  with  ever  so  good  a  will,  that 
they  can  command  the  means,  11  the 
amount  to  be  forthcoming  should  be  very 
eonslderable.  We  think  the  Injunction 
should  be  modified  so  as  not  to  extend  to 
the  mandamas  proceedings,  and  we  direct 
accordingly. 

10.  A  court  of  equity,  or  a  court  of  law  In 
the  exercise  of  equitable  functions,  may 
and  should  always  impose  Just  terms  as  a 
condition  to  Its  Interierence  by  Interlocu- 
tory injunction  in  behalf  of  suitors.  The 
granting  uid  continuing  of  an  injunction 
is  not  mattn-of  strict  right  In  the  parties, 
bnt  of  sound  discretion  in  the  Judge  or  the 
conrt.  In  the  exercise  of  such  discretion, 
It  seems  highly  Inexpedient  to  hold  one  uf 
the  parties  to  the  litigation  absolutely 
bound,  while  the  other  party  remains  per- 
fectly free.  This  would  bare  the  appear- 
ance of  subjecting  the  former  to  the  will, 
or  even  the  caprice,  of  the  latter.  In  view 
of  tbe  tact  that  the  dtlsens  of  Thomaston 
may,  after  tbe  cost  of  the  two  routes  Is 
«stiniated  In  the  manner  pointed  out  by 
tbe  amended  charter,  elect  ultimately  not 
to  advance  and  deposit  the  money  requi- 
site to  defray  the  excess  of  cost  of  tbe 
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town  line  over  that  of  the  county  Hue,  It 
seems  to  us  reasonable  that,  upon  this  ex- 
cess (It  any)  bdng  ascertained,  the  plain- 
tiffs in  this  petition  should  be  required,  as 
a  condition  of  the  continuance  of  the  In- 
junction after  that  time,  to  give  bond  and 
security  to  Insure  a  deposit  uf  the  money, 
according  to  the  amended  charter,  as  soon 
as  the  railroad  shall  be  built  to  the  five- 
mile  limit.  This  bond  should  be  In  double 
tbe  amount  of  the  excess  of  cost  ascer- 
tained by  the  estimate  of  the  engineers, 
and  should  be  payable  to  the  railroad 
company,  with  a  condition  to  deposit  In 
bank,  conformably  to  the  amended  char- 
ter, a  sum  equivalent  to  such  excess;  or, 
on  failure  so  to  do,  to  answer  to  the  com- 

Bany  for  all  damages  which  It  maysustain 
y  reason  of  this  Tnjuncldon  having  been 
granted  and  continued  in  force.  We  direct 
uiat  the  Judge  of  tbe  Flint  circuit,  or  some 
other  Judge,  should  he  be  disqualified,  pass 
an  order  requiring  such  bond  and  security 
to  be  given,  and  tbat, upon  failure  tctcom- 
ply  with  its  terms,  the  injunction  be  dis- 
solved. Judgmrat  affirmed,  with  dintc- 
tion. 


Mjlttbbwb  e#  a/,  v.  Willzahb  et  at. 
(Suprome  Oewt     GFeorpla.  Jan.  81, 1800.) 

Im  UXCTIOK— FKA.DDXn.KMT  CoKVBTAHOBS — EOIU- 

muj>. 

Jn  a  stilt  hy  oreditom  of  defeodanfa  firm, 
for  the  appointment  of  a  receiver  to  take  charge 
of  defeaaaat's  lodlvldiial  propertv,  the  petlUon 
alleged  that  wben  plaintms'^  debt*  were  oon- 
tra^ed  defendant  owned  zeal  estate  and  o^r 
property,  bat  bad  afterrrards,  for  tbe  purpose  of 
aefraadlng  pltintUts,  mortgaged,  secreted,  and 
disposed  01  It;  that  bis  firm  bad  made  a  volnntary 
assignment,  and  all  its  assets  had  been  exhausted  in 
payingpreferred creditors;  that  defendant,  to  fur- 
ther under  and  defraud  plaintiffs,  had  caused  a 
homestead  to  be  assigped  to  bis  wife  in  tbe  equities 
of  redemption  owned  by  him.  Defendant  de- 
nted that  he  bad  disposed  of  bis  property  in  any 
way,  and  alleged  that  a  foreclosure  of  the  mort- 
gages he  had  given  In  good  faith  vronld  extin- 
guish even  the  homestead;  that  be  could  make 
the  money  to  pay  all  his  debts.  If  he  was  not  dis- 
turbed In  tbe  management  of  the  property.  Tbe 
answer  denied  any  fraud  or  ooncesiment  On  tbe 
bearing,  tbe  prooeediugs  on  application  for  tbe 
homestead  were  iDtroduced,  showing  that  defend- 
ant's wife  bad  applied  for  the  homestead,  alleging 
that  defendant  was  embarrassed,  and  had  mortr 
gaged  most  of  his  property,  and  refused  to  ap- 
ply for  the  homestead  himself.  Tbe  order  of  the 
court  approving  tbe  application  redted  that  there 
was  more  property  than  tbe  applicant  was  entitled 
to,  but  that  it  was  so  covered  oy  Uena  tbM  whwi 
tbey  should  be  satisfied  lUtle  would  be  lef  L  Heli, 
that  the  court  did  not  abuse  its  dlscreUon  In  re- 
fusing the  Injnnction  and  appointment  of  a  re- 
ceiver. 

Error  from  superior  court.  Bibb  county; 
OvsTiN,  Judge. 

Petition  by  John  Matthews  and  othpra 
against  J.  B.  Williams  and  others  for  an 
Injunction,  and  the  appointment  of  a  1*6- 
celver.  Plaintiffs  are  creditors  of  defenU- 
ants.  most  of  them  being  Judgment  credit- 
ors on  whose  Judgments  executions  have 
Issued,  and  been  returned  nnsatlufied. 
Some  of  the  debts  are  against  J.  B.  Will- 
iams alone,  and  others  against  the  firm  of 
J.  B.  Wltliams  &0o.  Plaintiffs  allege,  in 
substance,  as  follows:  That  at  the  time 
tfadr  debts  were  contracted  J^.  B.  WltUams 
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Indlrlduany  owned  large  property,  and 
tbat  credit  was  extended  him  and  his  firm 
on  tiie  faith  tbat  they  were  Bolvent,  based 
on  tbe  lact  that  Williams  owned  the  prop- 
erty represented  by  blm  to  be  blu ;  that 
plaintiffs  were  deceived  by  the  fraudnlent 
representations  of  Williams  as  to  the  valne 
of  hlB  property  and  the  extent  of  bis  In- 
debtedness. IMendanta  purchased  the 
guoda  knowing  they  were  Insolvent,  and 
with  no  intention  of  paying  for  tbem ,  and, 
after  purchasing  all  the  goods  they  coald, 
Williams  fraudulently  mortgaged  bis  prop- 
erty, and  Buld  tbe  goods.  In  order  to  put 
bis  property  beyond  the  reach  ol  hia  cred- 
itors. The  mortgagee  generally  show  on 
tbetr  face  that  they  were  given  tor  fresh 
loans,  and  not  to  secare  existing  Indebt- 
edness. The  Brm  of  J.  B.  Williams  &  Co. 
made  a  voluntary  aflslgoment,  and  the  as- 
sets were  exhausted  In  paying  off  prefer- 
cnces  and  liens,  leaving  nothing  for  plaln- 
tiltB.  The  wife  of  Williams  had  filed  her 
application  tor  a  homestead,  setting  out 
her  husband's  flnajidal  umbarassment, 
and  that  he  bad  mortgaged  his  property, 
and  asklngto  have  ahomestead  out  of  tbe 
equity  of  redemption  In  eases  where  the 
right  of  homestead  had  not  been  waived 
in  favor  at  special  creditors.  Plalntlfh 
claim  that  the  assignment  of  the  home- 
stead was  void  because  the  applicant 
failed  to  return,  disclose,  or  deliver  tbe 
money  wblcb .  Williams  possessed  at  the 
time,  and  which,  with  other  personal  prop- 
erty, be  then  and  has  since  fraudulently 
concealed  and  kept  out  of  the  reach  of  tbe 
sheriff.  No  appraisers  were  appointed; 
no  Inquiry  was  made  as  to  the  value  of 
tbe  personalty,  nor  as  to  how  far  the 
homestead  right  bad  been  lost  or  waived 
therein,  nor  was  any  evidence  taken  as  to 
any  of  these  questions.  The  ordinary  is- 
sued an  order  to  the  Qounty  surveyor  to 
lay  off  a  homestead  In  the  realty,  without 
specifying  the  value  of  the  realty  to  be  set 
apart,  although  a  portion  ot  the  home- 
stead sought  and  set  apart  was  In  person- 
alty;  nor  was  any  inquiry  directed  by  the 
sorveyor,  ur  by  the  appraisers  or  other- 
wise, as  to  the  amount  of  the  Incum- 
branc«i  on  the  realty,  or  how  far  the 
homestead  right  had  been  waived  or  lost. 
By  the  surveyor's  sworn  return  the  value 
of  tbe  realty  was  f 5,600,  but  platntms  al- 
lege Its  value  was  much  more.  The  order 
approving  the  application  recited  tbat  the 
return  of  tbe  surveyor  showed  tbat  there 
was  more  property  than  the  applicant 
was  entitled  to,  but  that  It  was  covered 
by  mortgages,  which,  after  being  pnld, 
would  leave  little  as  their  equity  of  re- 
demption out  of  which  the  applicant  could 
have  tbe  benefit  of  the  homestead  applied 
for;  and  therelore  it  was  ordered  tbat  O. 
S.  Weatcott  be  appointed  receiver  to  take 
charge  of  any  excess  of  property  in  the 
schedule,  after  paying  off  the  lawful  Incum- 
brances, to  be  dlBi>oaed  of  by  law.  This 
order  was  based  on  the  ex  parte  applica- 
tion of  the  applicant  for  homeBtead;  no 
creditor  was  present  to  object;  and  no 
eareat  was  filed  or  heard.  Plaintiffs  are 
non-residents,  and  had  not  such  length  oi 
notice  as  would  have  enabled  them  to  ob- 
ject. While  plaintiffs  have  thus  been  pre- 
vented from  enforcing  their  Judgmmts, 


Williams  has  paid  off  the  greater  part  of 
the  mortgage  debts,  and  bis  wltS  now 
claims  the  property  as  her  own.  He  re- 
mains In  possession  of  all  the  property  em- 
bracedlntbehomesteadappUcation;  West- 
cott,  the  receiver,  having  never  taken  pos- 
session. Plaintiffs,  beine  without  ade- 
quate remedy  at  law,  bring  this  petition, 
waiving  dlBcoTery,  and  pray  (1)  for  a  re- 
ceiver to  take  charge  of  all  the  property 
and  money  herein  referred  to,  and  hold 
the  same  subject  to  the  order  of  tbe  court; 
(2)  that  said  proi>erty  be  sold,  and  the 
debts  collected,  and  tbe  assets  gathered  in 
and  converted  into  money,  and  such  mon- 
ey be  distributed  among  plainClfte  and 
others  entitled,  according  to  ttudr  Hens 
and  prinrlties,  reserving  to  the  debtor's 
family  f 1.600  as  a  homestead.  If  his  family 
be  entitled  thereto;  (S)  for  injunction 
against  the  selling.  Incumbering,  Injuring, 
destroying,  or  concealing  any  of  the  prop- 
erty, and  from  all  interference  with  tbe  re- 
ceiver's possesRion;  (4)  that  the  home- 
stead proceedings  be  decreed  frandulent, 
without  Jurisdiction. and  noil  and  redd; 
(6)  that  such  orders  be  passed,  from  time 
to  time,  as  will  secure  any  right  of  home- 
stead the  debtor  or  bis  family  may  have, 
without  uunoceesarily  working  to  t^e 
prejudice  of  creditors ;  (6)  that  tbe  trans- 
fers to  Mrs.  Williams  be  decreed  frandulent 
and  void  as  to  her  husband's  creditors, 
and  tbe  property  be  decreed  to  be  subject 
to  their  liens  and  rights ;  (7)  that  det^nd- 
ante  have  all  the  deeds,  mortgagee,  and 
transfers,  and  tbe  homestead  proceedings 
referred  to,  at  tbe  trial  to  be  used  as  evi- 
dence, and  to  be  dealt  with  as  tbe  court 
may  direct ;  (8)  and  for  general  reliel.  By 
amendment,  plaintiffs  allege  that,  after 
placing  their  ezeentions  In  tbe  hands  ot 
the  sheriff  and  his  deputies,  they  often  de- 
manded that  those  officers  levy  the  same 
on  defradantfl' property;  but  the  oflBcers 
have  refused  to  do  so,  for  the  reason  that 
they  knew  of  no  property  of  defendants 
subject  to  levy  and  sale,  not  being  able  to 
diRCover  any  not  embraced  in  tbe  home- 
stead schedule  and  plat  which  Williams 
claims  as  exempt,  and  the  officers  are 
afraid  to  levy  on  the  same  by  reason  <rf 
the  penalties  fixed  by  law  for  levying  on 
taomestead  property.  Thus  plalntillS  are 
without  remedy  at  law. 

Defendants  J.  B.Wiiliams  andwlfemade 
affidavits  in  the  nature  of  an  answer,  Id 
brief  as  follows:  Respondents  do  not 
know  that  plaintiffs  have  the  Judgments 
against  Williams  as  stated  in  tbelr 
hill,  and  leave  them  to  their  proof.  Will- 
lams  denies  that  he  owes  Fobs,  Schnrider 
&  Co.  anything,  and  says  he  has  a  receipt 
showing  a  settlement  between  them.  Each 
of  the  mortgages  referred  to  was  given  for 
a  valid  subsisting  debt,  In  good  faith,  and 
without  any  intention  to  hinder,  delay,  or 
defraud  any  of  his  creditors.  He  does 
not  brieve  that  all  his  property  would 
pay  the  mortar  age  debts.  He  made  no 
statements  or  representations  of  tbevalne 
or  condition  of  bis  property  to  any  cred- 
itor, that  were  untrue  or  for  the  purpose 
of  obtaining  credit,  and  none  such  to  any 
ot  complainants;  nor  has  heeverbonght 
any  goods  whatever  with  the  intention  of 
not  paying  for  them.  In  jnaklng  the  as- 
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agnraent  by  tbe  firm  of  WUllamB  &  Co.,  all 
property  and  effects  were  put  in  tbeached- 
nle,  to  tbe  best  of  his  kaowledse  and  be- 
lief.tae  not  beins  the  actlre  maDaserof  the 
firm,  but  having  Bome  knowledipe  of  its 
basineesand  books.  Thehomestead  ftched- 
nle  Included  all  his  property  end  eOecta, 
to  the  best  of  his  knowledge  and  twUel. 
He  had  no  money  to  pat  In  the  schedule. 
The  land  sold  to  Sararese  was  to  pay  an 
huoest  debt  due  falni  for  a  considerable 
time  before,  and  after  his  death  his  legal 
representative  sougbt  to  sell  this  land  in 
the  course  of  administration,  and,  as  some 
money  had  been  made  out  of  tbe  home- 
stead property  in  which  Mrs.  Williams  and 
children  were  interested,  It  was.  used  in 
the  porcbaae  of  tblB  land,  and  the  title 
was  takra  in  Mrs.  Williams*  name,  not  for 
the  purpose  of  defrauding  creditors,  but 
to  be  used  as  part  of  the  homestead  for 
the  benefit  of  the  family.  Respondents  be- 
lieve this  land  Is  not  subject  to  complain- 
ant8*Jadgments,but  if  so  it  can  twreached 
by  levy  of  their  executions.  The  mort- 
gages on  WlUiama'  property  at  the  time 
of  the  assignment  amountetl  to  about 
$10,000.  Part  of  the  real  estate  was  sold 
under  a  mortgage  at  sheriff's  sale,  and 
brought  $3,000,  all  of  which  was  applied 
to  mortgage  debts.  The  remaining  mort- 
gaged property  which  was  included  in 
the  liumestead  is  worth  between  $7,000 
and  $8,000,  and  the  mortgages  tbereon 
amount  to  about  $11,000;  so  that  all  tbe 
benetlt  Williams'  family  derives  from  the 
homestead  Is  tbe  useof  theproperty.  The 
foreclosureof  the  mortgagee,  If  now  made, 
would  extinguish  all  homestead  right, 
and  leave  a  portion  of  the  mortgage  debts 
unpaid,  and  complainants  could  get  no 
part  of  the  proceeds  of  wmeh  sale.  Witl- 
lams  has  no  Individual  baek  debts  doe 
him.  As  It  was  known  that  the  sale  of 
the  property  would  not  pay  the  mortgage 
debts,  the  homestead  receiver  was  not 
called  on  to  act.  All  creditors  had  due 
notice  of  the  bomratead  application. 

The  bearing  was  had  before  the  Judge 
at  chambers,  and  plaintiffs  Introduced  the 
oath  retirying  the  petition  for  Injunction ; 
also  the  original  homestead  application  of 
Mrs.  Williams,  and  the  proceedings  there- 
on; also  the  deeds  from  J.  B.  Williams  to 
Sararese,  and  from  Mary  L.  Sararese,  ex- 
ecutrix, to  Mrs.  WDliams,  referred  to  in 
the  petition;  and  also  the  mortgages  re- 
ferred to.  AnaSldavlt  from  Westcott  was 
Introduced  showing  that  he  has  never 
been  called  on  to  act  as  receiver  In  the 
homestead  proceedings,  and  was  never 
nutifled  of  his  appointment;  also  affidavit 
of  the  county  tax  rerelver,  showing  that, 
in  18S5,  J .  B.  Williams  returned  for  taxa- 
tion $4,000  in  realty,  and  $7,600  personal- 
ty; that  in  1S86  he  returned  realty,  $9,000; 
personalty  $2,135;  that  In  1887  he  returned 
realty,  $0,800.  personalty  $135;  in  1888  be 
returned  realty,  $7,800,  personalty,  $135; 
and  also  In  the  years  1887  and  1888  he  re- 
turned $3,000  of  furniture  a8''agent  hotel." 

In  the  petition  to  the  ordinary,  Mrs. 
Williams  sMviffea  that  her  hushand,  J.  B. 
Williams,  Is  the  head  of  a  family,  consist- 
log  of  petitioner  and  their  four  minor  and 
ODly  chtldreni  naming  them;  that  her 
husband  Is  anbarraaied,  and  has  mort- 
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gaged  most  of  his  property  in  trying  to 
satisfy  his  creditors,  and  refuses  to  apply 
for  the  homestead  exemption  to  which  he 
Is  entitled ;  thatpetitioner  applies  to  have 
so  much  of  his  property  aud  effects  as  are 
unincumbered  by  Hens  to  creditors,  and 
where  the  homestead  exemption  has  not 
been  waived  In  favor  of  special  creditors, 
where  there  are  mortgage  Hens,  set  apart. 
tothevalaeof$l,600;  thatshehas attached 
an  inventory  to  all  the  property,  real  and 
personal,  and  bock  debts,  due  her  hus- 
band, and  all  effects  of  every  kind  due  or 
belonging  to  him,  which  she  can  discover; 
that  the  homestead  she  asks  for  will  have 
to  be  derived  out  of  the  equity  of  redemp- 
tion; andthat  she  basattached  aachedule 
of  bis  creditors,  and  their  places  of  resi- 
dence, as  far  as  she  has  been  able  to  ascer- 
tain the  same  after  due  diligence.  She 
prays  for  an  order  to  county  surveyor  to 
make  survey,  etc.;  that  appraisers  be  ap- 
pointed to  examine  aud  appraise  all  the 
property  and  effects,  and  report  the  value 
thereof  to  the  court,  showing  the  state  of 
the  property  as  to  aliens,  how  and  where 
situate,  tbe  rental  value  of  the  same,  and 
what  portion,  and  how  It  should  be  set 
apart;  and  that  a  receiver  be  appointed, 
if  necessary,  to  take  charge  of  the  same; 
and  such  orders  be  passed  as  are  proper 
for  securing  to  the  family  tbe  benefit  of 
the  exemption  c^plied  for.  Attached  is  a 
long  Inventory  of  the  furniture  stated  to 
be  in  rooms,  presumably  in  the  hotel  and 
bar;  also  a  list  ct  hotel  accounts  due  J.  B. 
Williams,  amounting  to  $345.58;  also  a 
statement  of  the  realty  owned  by  taim. 
There  is  also  attached  a  schedule  of  his 
creditors.  Most  of  these  creditors  are 
stated  to  be  unsecured.  Five  of  the  larg- 
est are  the  mortgagees  mentioned  In  tbe 
pleadliucs.  The  application  for  home- 
stead is  sworn  to  by  Mrs.  Williams.  The 
county  surveyor,  in  obedience  to  the  order 
Issued  by  tbe  ordinary,  made  a  plat  of  tbe 
real  estate,  and  made  a  sworn  return,  In 
which  he  stated  that,  in  his  opinion,  the 
land  was  of  tbe  value  of  $5,800.  The  order 
of  the  ordinary  approved  thn  application, 
and  appointed  Westcott  as  rerolver,  as 
already  above  set  forth  in  the  statement 
of  the  pleadings.  The  application  for  in- 
junction and  receiver  was  refused,  and 
plaintiffs  excepted. 

Steed  <ft  WImberly  and  Hardeman  &  Da- 
via,  for  plaintiffs  In  error.  Lanter  &  Aa- 
dersout  for  ddendants  In  error. 

Blkcklbt,  C.  J.  The  Judge  did  not 
abuse  his  discretion  In  refusing  a  tempo- 
rary Injunction  and  tbe  appointment  of  a 
receiver.  Judgment  affirmed. 


HoLDKB  V.  State. 

(Supreme  Court  of  Oeorgla.     Nov.  13,  1838.) 

Error  from  superior  court,  Douglas 
county;  Bichard  U.  Clark,  Judge. 

J.  S.  JameSt  C.  D.  C'Amp^  and  J.  V.  Edge, 
lor  plaintiff  in  error,  j,  S.  C&ndJer,  Sol. 
Gen.,  and  fF.  A,  Juiaas,  for  the  State. 

SiMHOKS,  J.  The  court  below  did  not 
err  In  overruling  this  motion  for  u  new 
trial  upon  each  and  all  of  the  grounds 
taken  therein.  Judgment  affirmed. 

Digitized  by  Google 


4B0 


SOUTHEASTEBN  BEPOBTEB.  YOL.  11. 


TaRBOBOOOH  T.  BflLLER  et  a/. 

iSupreme  Count  qf  Oeorgia.   Feb.  10,  1890.) 

iNJUiicnoK— FoBBOLOBDBa— Jdzmhcekt. 
Plaintiff,  In  a  salt  to  restrain  the  execution 
•f  a  deed  for  hu  land  sold  nnder  foreolosare,  made 
•ffldavit  that  he  bad  no  notice  of  the  judgment  of 
f  oretdosnre,  or  of  the  eale ;  that  he  was  served  with 
a  rule  nisi,  bat  defendant  promised  to  give  notioe 
l>efore  malnug  it  absolute:  that  he  was  Buret7  for 
hU  brother  on  the  note  woioh  the  mortgage  was 
giren  to  secure;  that,  wlbhoat  notioe  to  hun,  bis 
brotbnrbad  been  released  on  wing  half  the  note; 
•ad  that  the  land  moilmgea  oj  hu  brother  was 
•nJBoIeDt  to  pa7  the  whole  note.  Defendant,  who 
owned  the  note  and  purchased  at  the  sale,  answered 
that  the  brother's  snare  of  the  note  was  received, 
and  his  land  released,  onlr  on  condition  that  plaln- 
ttir  would  pay  his  half;  that  plaintiff  mode  an  ar- 
rangement with  his  brother  by  which  each  was  to 
pay  naif  of  the  note,  whloh  was  joint;  that  be  had 
notice  that  the  rule  nisi  would  be  made  absolute, 
and  never  spoke  of  a  defense;  and  that  defendant 
did  not  want  plaiatiff's  land,  but  would  reconvey 
If  he  would  pay  his  half  of  tne  note,  with  Interest 
and  ooste.  Hm,  that  the  lajuucUoo  was  properly 
refused. 

Error  from  Bnperlor  conrt,  Bibb  county ; 
OnsTiif,  Jud^e. 

Salt  for  iDjunctlon  by  J.  D.  Yarboronsrh 
againat  h.  Miller  and  others.  The  peti- 
tion alleges  In  Bubatance,  ae  followa:  On 
or  about  December  1, 1885,  plaintiff,  with 
G.  W.  YarburouKb,  made  a  promiasory 
not«  to  J.  H.  Tallman,  and  to  secure  It 

f:ave  a  mortgage  on  certain  land.  One  of 
he  Interest  notes,  and  one-hcdf  of  another, 
was  paid,  when  petltlonerlound  thatTall- 
man  had  not  paid  blm  the  amount  of 
money  coming  to  blm  under  the  loan 
agreemmt,  having  charged  f96  above  legal 
Interest,  deducting  the  same  out  of  the 
Bum  to  be  loaned  petltluner.  Petitioner 
neglected  to  pay  the  Interest  notes  after 
learning  hie  legal  rights,  and  O.  W.  Yar- 
borough  refused  to  pay  any  part  of  the 
■ame;  he  being  equally  liable  for  Interest 
«nd  principal  on  the  Joint  note  and  mort- 
sage.  Taliman  transferred  the  note  and 
mortgage  to  L.  MlIler,of  Connecticut,  who. 
In  May,  1888,  b^ore  the  mortgage  was  due, 
caused  a  rule  dM  to  be  served  on  peti- 
tloner«  requiring  htm  to  show  cause  why 
the  rule  should  not  he  made  ebsulute,  and 
the  mortgage  foreclosed.  Petitioner  con- 
ferred with  Miller,  through  his  agents,  and 
had  promises  from  them  as  to  the  settle- 
ment of  the  amount  due  upon  condition 
thatpetltloner would  notdefend.  In  utter 
disregard  of  said  promlRca.  Miller,  at  the 
next  term  of  court,  took  judgment  making 
the  rule  absolute,  without  notice  to  peti- 
tioner of  any  Intention  to  do  so,  and  in 
fraud  against  petitioner  In  thus  deceiving 
him,  and  taking  Judgment  for  the  full  sum 
of  principal  and  Interest  not  yet  due.  Be- 
fore this  foreclosure,  without  the  knowl- 
edge urconsent  of  petitioner.  Miller  recei  ved 
from  O.  W.  Yarborough  a  certain  sura  of 
money  for  his  share  In  the  note  and  mort- 
gage, fully  releasing  him,  In  writing,  from 
any  further  obligation  on  the  same.  After 
obtaining  the  Judgment,  Miller  had  the 
land  levied  on  wlthoutnotlce  to  petitioner, 
he  being  In  possession,  and  had  it  adver- 
tised to  be  sold  on  the  first  Tuesday  in 
June,  1889.  Petitioner  Is  a  farmer,  dues 
not  take  a  dally  newspaper,  resides  ISmlles 
from  Macon,  and  bad  no  notice  whatever 


of  thelevy  and  advertisement.  On  the  first 
Tuesday  in  June,  all  of  hie  land  was  ex- 

f>osed  to  sale  by  the  sheriff,  who  knocked 
t  off  to  Miller ;  and  petitioner  did  notleam 
of  this  until  some  daysaftwthe  sate,  wben 
he  came  to  Macon  to  arrange  a  aettlement 
with  Miller.  The  shaitf  has  uot  yet  deliv- 
ered the  deed,  but  It  Is  about  to  be  deliv- 
ered, and  demand  made  tor  posseesioD  of 
the  laud.  The  land  is  worth  92.1U0,  and 
petitioner,  In  good  faith,  has  planted  bis 
crop  upon  it,  which  la  now  growing;  and 
he  and  his  family  depend  upon  it  for  a  sup- 
port. The  sheriff  has  notilled  him  that  be 
will  dlsposaess  blm  In  a  day  or  two.  If  be 
does  not  anrrender  the  premises.  Peti* 
tloner  and  his  family  would  be  mined  If 
dispossessed  at  this  timetbrough  the  fraud 
of  Miller,  who  purchased  for  hlmseU.  The 
release  of  his  Joint  obligor  releaned  peti- 
tioner, and  petitioner  was  kept  fruiu  wt- 
tling  up  the  obligation  through  the  false 
and  fraudulent  promises  of  Miller,  tbruuirh 
hlsagents.  tiewaiveddlscovery,and prays 
Injunction  against  Miller  and  the  idierifl.— 
prays  that  the  aale  may  be  set  aside;  that 
he  may  be  granted  his  release  fr«>m  auy 
further  obligation  to  the  mortgagee,  ur  a 
decree  charging  him  with  the  just  huiu  due 
on  the  note,  and  a  discharge  from  the  eu- 
tire  aum,  on  the  grounds  of  usury  diaqfted 
on  said  note  and  of  payment. 

MlUer  answered.  In  substance,  aa  fol- 
lows: That  he  knows  nothing  of  the  tleal- 
iDgs  between  Tallman  and  petltluner,  ur 
as  to  the  charges  maile  by  Tallman,  «>r  ttie 
amount  reserved  by  him.  The  firm  of  i><-u. 
W.  Moore  &  Co.,  of  which  Talluiaii  is  a 
member,  applied  to  him  to  lend  i>lainii1T 
f7U0  at  the  legal  rate  of  interest,  wliidi  Itv 
did,  and  tor  which  loan  plaintiff  n 
note  and  mortgage.  The  pruceedinip*  lu 
foreclf>se  were  not  b^an  before  tiie  n>ii>' 
was  due.  He  never  promised  petitioitrr 
that  he  would  not  make  the  rule  ahHulutf. 
He  did  not  desire  to  press  petitioner,  ami 
did  give  htm  all  the  time  he  could  to  rntm- 
the  money;  and,  petitioner  falling  to  thim- 
the  money  due  by  him,  defendant,  by  Iim 
attorney, notified  him  that.untotts  the  mti** 
was  paid  by  a  certain  day,  he  wuiihi  iiik«' 

judgment,  and  have  the  rule  niaile  mImv 
ute.  This  notice  was  given  nion*  Iliaun 
week  before  the  judgment  was  tHk«'n.  mikI 
It  was  taken  on  the  day  he  had  pr:^vi(iu<.> 
notified  lietithmer  he  would  take  It.  IVn- 
tioner  never  claimed  nor  lntluiat(f«l  to 
fendant,  his  attorney  or  agent,  that  lie  hm] 
any  defense  to  make  in  aald  caHe.  liefend' 
ant  only  took  Judgment  for  the  priii<  i|i;ii 
and  legal  Interest  dueon  the  note.  Me  Mil 
mlta  tliat  hlH  attorney.  J.  H.  Hall.  <liil  n- 
ceive  from  G.  W.  Yarborough,  whit  mh»* 
the  joint  obligor  on  said  note.  umi'-ImiU  m 
the  principal  and  Intermt  due  on  tht*  imtt- 
at  the  time  the  same  was  dhUI  h,v  M.  vv. 
Yarborough:  but  this  waadone  with  tli** 
knowledge  and  consent  of  petitioner.  an<l 
some  time  before  the  judgment  whh  tnkfu. 
and  without  authority  from  this  ilefeinl- 
ant.  He  does  not  desire  the  land  :  hikI.  il 
plaintiff  will  pay  him  the  amount  diir  on 
the  note,  he  will  reconvey  the  land  i«»  h*-" 
Th)s  answer  was  verified  bv  the  attldxt  i 
of  J.  H.  Hall  as  Mlller'M  attorney. 

Plaintiff  amended  the  itetltlon.  h 
leged  that  the  note  '-ud  monitntw  wer> 
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executed  Jolntlr  by  himself  and  G.  W.  Y&t- 
borongh;  bat  petitioner  was  really  a  sure- 
ty, not  havinK  received  any  money,  and 
Lawton  and  Smith  bad  notice  to  this  ef- 
fect. Salt  was  brought  on  the  mortKafce 
by  wrTlnK  botii  putlei  with  rolea  nlai. 
Pending  uie  anlt,  and  before  the  rule  was 
made  absolute,  said  G.  W.  Tarboruugb, 
with  the  consent  and  knowledge  of  the 
plnlntltr  in  said  Rult,  his  agents  and  attor- 
neys, sold  his  share  In  the  land  so  mort- 
gaged to  one  McElmurray,  and  with  a 
part  of  the  purchase  money  obtained  from 
Miller,  fala  a^nts  and  attorneys,  a  release 
to  McBlmnrray  of  all  the  biterest  of  the 
«atd  6.  W.  Yarboroustt,  and  vlrtaally  dis- 
missed the  mle  otsl  against  him,  and  re- 
leased and  extinguished  the  Uen  and  the 
mortgage  upon  his  interest;  and  McEI- 
m  array  now  claims  he  is  entitled  to  part 
of  the  land  bo  mortgaged,  and  holds  the 
written  release  from  Miller  bearing  date 
prior  to  the  date  of  the  Judgment  of  fore- 
closare.  While  said  Judgment  was  taken 
against  botb  J.  D.and  Q.  W.  Yarborough, 
it  was  not  Intended  to  operate  as  Judg- 
ment against  the  latter,  and  was  not  a 
foreclosure  as  to  hla  Interest,  and  la  not 
-considered  as  such  by  McElmurray  and 
Miller.  Thl^  not  only  releaHes  said  Q.  W. 
Yarborough,  but  also  releaHes  petitioner 
and  his  land.  This  entire  proceeding  was 
wlthont  the  knowledge  or  consent  of  peti- 
tioner. At  the  sale  under  the  mortgage. 
Miller  bought  the  land  for  f600,  in  which 
be  Inclnded  the  sam  paid  by  said  G.  W. 
Yarborough,  and  credited  the  balance  on 
the  allied  debt,  and  now  claims  the  ab- 
solute title  to  petitioner's  land.  Petition- 
er's Interest  In  the  land  is  worth  $1,0U0,  at 
a  low  estimate,  and  the  Interest  of  G.  W. 
Yarborough  worth  as  much;  yet  Miller 
has  boDgbtttae  oi  tire  tract  for  WN)  and  odd 
dollars,  and  that,  too,  including  Che  mon- 
ey paid  by  said  G.  W.  Yarborough. 
After  baring  released  the  lien  on  his  land, 
taking  the  Judgment  against  both  parties, 
and  buying  the  land,  was  but  an  effort  on 
the  part  of  Miller  to  conceal  the  release. 
Petitioner  bad  no  knowledice  <^the  release 
until  saldjudgment  wasenteredupagabist 
bim.  noon  after  being  served  with  the 
rule  nisi,  he  attempted  to  reach  a  settle- 
ment with  La w ton  &  Smith  by  renewing 
t^eloan;  and,  pending  the  negotiations. 
Smith  acted  in  such  a  way  that  petitioner 
thought  he  would  stay  the  suit,  and  so 
believed  for  a  long  time,  and  was  greatly 
surprised  when  he  learned  that  the  rule 
bad  been  made  absolute. 

Plaintiff,  on  the  liearing,  introduced  his 
own  afSdavita  and  those  of  bis  wife,  to 
support  his  petition.  He  also  Introduced 
In  evidence  the  rule  absolute  taken  iMarch 
29,1889.  This  recited  that  at  the  last  term 
of  the  court  a  rule  oiat  was  issued  requir- 
ing the  defendants  to  pay  Into  court  the 
principal,  Interest,  costs,  and  attorneys* 
fees  on  the  note,  and  that  defendants  had 
failed  to  pay  the  money  into  court,  and 
had  shown  no  cause  to  the  contrary,  and 
adjudged  that  the  mortgage  be  foreclosed ; 
that  the  plaintiff  I^rerett  Miller,  to  whom 
the  note  and  mortgage  bad  been  trans- 
ferred, do  recover  of  defendants  G.  W.  and 
J.  D.  Yarborough  KTOO  principal,  f  13ll.:» 
IntOTsst  to  date,  IMays*  Interest  on  Inter- 
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est  now  due  and  in  default,  $86  attorney's 
fees,  and  all  further  interest  that  mi^ht 
accrue,  and  costs ;  and  that  the  clerk  issue 
executions  against  the  mortgaged  prem- 
ises. 

Ddendant  read  the  following  affidavit 
of  Half:  "He  Is  attorney  at  law  for  de- 
fendant Miller.  The  mortgage  was  fore- 
closed by  him,  and,  at  the  time  the  money 
was  paid  by  G.  W.  Yarborough,  he  dis- 
tinctly stated  to  ail  of  said  parties.  Includ- 
ing pialutiff,  that  he  would  receive  it,  but 
that  it  was  done  without  authority  of  his 
client,  and  that  It  would  only  bevomu  ef- 
fective on  payment  by  plaintiff  of  his  part 
of  the  note;  that  he  bad  no  authority  to 
receive  a  part  of  the  money,  and,  unless 
pialntirt  should  pay  his  portion  of  the 
debt,  the  amount  so  paid  would  be  re- 
turned to  McEluiurray,  who  paid  It,  and 
deponent  would  foreclose  the  moi  tguge. 
Deponent  now  has  the  money  In  hlu  posses* 
slon  to  be  returned  to  McEliuurray  when- 
ever demanded  by  him.  •  •  •  About  a 
week  before  the  mortgage  was  foreclosed, 
deponent  notified  plaintiff  In  person,  in 
the  city  of  Macon,  he  would  have  to  take 
the  rule  absolute,  as  the  court  was  about 
to  adjourn,  and  he  could  not  give  hiiu 
more  time.  Plaintiff  never  intimated  that 
he  had  any  defense  to  make  to  the  fore> 
closure.  Before  the  mortgage  was  (ore* 
closed,  petitioner  had  full  knowledge  of 
the  settlement. "  Defendant  then  put  In 
evidence  other  affidavits  to  support  his 
answer,  among  them,  the  affidavit  of  the 
sheriff,  to  the  effect  that  plaintiff  talked  to 
him  about  the  levy,  and  the  advertisement 
of  the  property  under  the  levy,  before  the 
sale,  and,  after  the  same  was  sold,  he 
spoke  about  getting  an  injunction  to  en- 
join the  sale,  aud  after  the  sale  about  en- 
joining the  execution  and  delivery  of  the 
deed. 

The  court  I'efused  the  Injunction  on  the 
several  prayers  of  the  petition.  Plalntifl 
excepted,  as  set  forth  above,  and  also  say* 
that  the  court  erred  in  not  granting  the 
injunction,  when  the  facts  were  couiiict- 
lng,and  no  Irreparable  damage  and  Injury 
would  have  resulted  to  defendant  by  rtta- 
son  of  said  grant,  while  Irreparable  injury 
would  accrue  from  refuHing  the  injunction ; 
that  the  court  erred  In  weighing  the  testi- 
mony, and  In  refusing  the  injunction  pend- 
ing thetrial  beforea  jury ;  that  the  refusal 
wascontrary  to  law,  evidence, equity, etc., 
and  was  an  abuse  of  d.scretlon. 

m.  O.  Betynfi  and  Robert  Hodxen,  for 
plaintiff  In  error.  Ouerty  A  HtUlt  for  de- 
fendants In  error. 


Bi.ANDFORD,  J.  Thecourt  belowdid  not 
abuse  itsdlscretion  In  refuslngto  grant  an 
injunction  In  this  case,  and  the  Judgment 
is  affirmed. 


DUPON  V.  WiLDKN. 

{Supreme  Cowrt  of  Qcorgia.   March  17,  1890.) 

LniiTi.TioiT  or  Aonoxs  ~  Dissusnr  or  KaHAm- 
dkh-Man. 

In  an  action  by  a  remainder-man,  after  the 
death  of  the  life-tenant,  to  recover  land  conveyed 
by  the  life-tenant  In  fee,  the  grantoe  cannot  <Amim 
by  pretcripUon  from  Uudate  ot  liisdeed,  slnos 
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the  remalncler-iiiin's  rlaht  of  aution  did  not  aocrae 
imttl  the  termlnaUoa  ol  the  Ufe-eatate. 

Error  from  Buperior  court,  Chatham 
county;  Adams,  Judge. 

B.  Rtebtuils,  tor  plalntlir  In  error. 
Daimark  A  Adama,  for  adendant  In  error. 

SiuuoHa,  J.  In  this  case  we  adopt  aa 
our  own  the  opinion  of  bis  honor.  Judge 
AoAus.ln  overruling  the  motion  for  a  new 
trial,  which  Is  aa  follows:  "Archibald 
Wllklna,  by  his  last  will  and  testament, 
probated  July  22,  1844,  bequeathed  his 
plantation  In  Chatham  county,  known  by 
the  name  of  *  Pembrolce,*  tu  bla  wife,  dur- 
ing her  lite,  with  remainder  to  Wm.  Pitt 
Teft  and  his  heirs.  The  plaintiff's  lessor. 
Mrs.  Waldeii,  Is  the  widow  and  sole  sur- 
viving heir  at  law  of  said  remalader-man, 
and  the  suit  was  brought  within  a  year 
after  the  death  of  said  life-tenant,  who 
died  at  an  advanced  age,  not  long  ago. 
It  is  alleged  by  the  plaintitf  that  the  prem- 
iaea  In  dispute  are  a  part  of  said  Pembroke 
plantation,  imd  that  the  title  thereto 

Saesed  to  Mrs.  Walden  upon  the  death  of 
[re.  Wilkins,  under  the  bequest  above  re- 
cited. The  deed  of  March  1,1819,  to  Archi- 
bald Wllklns,  conveys  a  tract  of  220  acres, 
called  '  Pembroke,*  and  a  tract  of  100  acres 
adjoining,  known  Eta  *  No.  6.'  It  was 
proven,  however,  that,  from  the  time  of 
the  purchase  until  his  death,  the  said  Wll- 
klns treated  the  two  tracts  aa  one  place ; 
liiat  he  fenced  them,  and  united  them  Into 
one  plantation,  which  be  called, and  which 
was  known  as  'Pembroke  Plantation.' 
The  will  is  elaborate,  minute,  and  particu- 
lar in  Its  details  and  directions,  and  yet, 
If  the  100  acres  which  are  in  dispute  are 
not  embraced  in  tbe  devise  of  the  planta- 
tion known  as  *  Pembroke/ they  are  not 
at  all  spedfleally  devised,  and  are  left  to 
the  operation  of  the  general  residuary 
clause.  The  question  aa  to  the  testator's 
Intent,  however,  was  submitted  to  the 
Jury,  and  they  have  found  that  bis  inten- 
tion was  to  embrcuie  the  tract  which  is  In 
dispute  In  the  bequest  of  said  Pembroke 
plantation.  It  is  conceded  that  tbe  evi- 
dence anthorlsed  this  finding;  and  this 
concessloUt  we  think,  removes  the  whole 
case  from  debatable  territory.  The  de- 
fendant claims  under  this  testator,  having 
purchased  the  100  acres  that  are  in  ques- 
tion from  the  trustee  of  S.  F.  Bell's  chil- 
drsn,  March  8,  1879.  said  trustee  having 
received  a  deed  of  gift  therefor  from  Mrs. 
Wllklns  In  1859.  If.  according  to  the  tme 
Intent  and  meaning  of  the  will,  these  100 
acres  were  included  in  the  bequest  of  Pem- 
broke plantation,  Mrs.  Wilkins'  interest 
therein  was  only  a  life-Interest,  and  her 
deed  to  the  trustee  of  Bell's  children  oper- 
ated only  upon  that  interest,  and  his  deed 
to  defendant  conveyed  only  that  Interest. 
Mrs.  Walden's  title  did  not  accrue  until 
the  termination  ofMrs.  Wilkin's  life-estate, 
and  this  suit  was  brought  within  a  year 
thereafter.  How,  then,  prescription  can 
be  in  voked  to  bar  Mrs.  Walden's  rights,  or 
to  aid  the  title  of  defendant,  we  cannot 
conceive.  We  think  it  Is  manifest,  from 
this  statement  of  the  facts  and  Issues  of 
the  case,  that  there  was  no  error  in  ellmi- 
Datlng  the  question  ot  prescription;  and, 
this  heUng  tbe  only  groimd  of  error  as- 


signed, we  are  of  opinion  that  the  mottoo 
for  a  new  trial  should  be  overruled;  and 
It  Is  so  ordered. "  Judgment  affinned. 


City  ft  S.  Ry.  Co.  v.  Wai^dhaub. 
{Supreme  Court  of  Qeorgla.  March  10,  1890.) 
Appeal — Wkioht  or  Etidbscb. 
Where  a  seooad  new  trial  Is  refused  by  tbe 
same  Jodge  who  has  Enuited  one  new  trial  m  the 
case,  and  there  is  evidenoe  to  support  the  vwdict. 
It  will  be  Biutained,  though  the  great  preponder 
anoe  of  evidenoe  tBagunet  IL 

Error  from  city  court  of  Savannah; 
Harden.  Judge. 

R.  R.  Richards,  for  plaintiff  In  enov. 
CUfton  <^  Jteckwith  and  Ch&rlton  A  Maek- 
all,  for  defendant  In  error. 

Blandfosd,  J.  A  motion  fora  new  trial 
was  denied  by  the  court,  and  tbe  defend- 
ant excepted.  WhUe  the  evidence  Is  nut 
very  satisfactory  to  have  authorised  tbe 
Jury  to  find  the  verdict  they  did,  yet  we 
cannot  suy  there  was  no  evidence  to  BOfi- 
taiu  the  verdict,  though  we  think  tbe  great 
preponderance  of  evidence  was  acrainst  it. 
If  the  plalntitt  was  entitled  to  recover  at 
all,  the  damages  assessed  by  the  jury  were 
not  excessive.  Inasmuch  as  there  han 
been  one  new  trial  granted  by  the  same 
Judge  in  this  case,  and  he  having  refused 
to  grant  a  second  new  trial,  we  are  not 
disposed  to  interfere  with  his  discretion  in 
BO  refoslnff.  Judgment  affirmed. 

Hq-wars  t.  Satannab,  F.  &  W.  Rt.  Cd. 

(Supreme  Court  of  Oeorgia.  March  31,  1S90L) 
Uastbb  ahd  SsavAKT  —  AonoK  vos  Iiunaua— 

EVIDBMCB. 

1.  In  an  actum  against  a  railway  company  bj 

aa  employe  for  peraooal  injuries,  a  report  made 
plaintiff  to  the  company,  in  complianoe  with  a  rale 
of  tbe  company,  as  to  now  his  iojariea  were  re- 
ceived, and  bis  letters  making  a  claim  for  damages, 
are  inadmissibte  in  evidence  in  behalf  of  plaintiff. 

3,  A  statement  made  after  the  injury  by  aa* 
other  employe  of  the  company,  who  waa  anperior 
to  plaintifl.  to  the  effect  that  it  was  plaintUTs  dnty 
to  examine  the  cars  as  he  was  doing  when  he  was 
Injured,  is  inadmissible  as  hearsay. 

8.  Evidence  as  to  what  a  car-inspector's  beUef 
or  nnderstanding  waa  in  regard  to  the  protection 
he  would  receive  from  injui?  while  inspecting  Uw 
wheels  of  cars.  Is  Inadmissible  in  an  action  for  ia- 
jmies  reoelved  wbile  tn  snob  employment 

4.  Evidenoe  tliat  the  company  made  no  charge 
of  negligence  agai  nst  plain  tiff  after  h«  made  report 
of  his  inijuries, la  inadmissible. 

Error  from  superior  court,  Chatbam 
county;  Fai.lioant,  Judge. 

R,  R.  Richarda,  tor  plaintiff  In  error. 
Chlabolm  dk  Erwia,  for  defendant  In  error. 

Blandforo,  J.  A  motion  for  a  new  tri- 
al was  made  by  the  defendant  In  error, 
which  was  granted  by  the  court,  tbe  same 
being  the  first  grant  uf  a  new  trial  In  this 
case. 

1.  One  of  the  grounds  alleged  in  the  mo- 
tion tor  a  new  trial  Is  that  the  court  com- 
mitted error  in  admitting  In  evidence  a 
report  made  by  the  plaintiff  to  the  defend- 
ant as  to  how  his  injuries  were  receivetl. 
We  think  the  court  committed  error  in  ad- 
mitting this  testimony.  It  waa  duubtleas 
admitted  upon  the  supposition  that  the 
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report  called  for  some  dental  on  the  part 
ol  the  company  to  tbe  plaintiff  as  to  the 
truth  of  the  same;  or  It  mast  have  been 
admitted  npon  the  sappositlon  that,  as 
the  company  had  made  no  denial  thereof, 
it  was  therefore  an  admlseion  of  the  truth 
of  Che  same.  We  do  not  Bee  npon  what 
principles  this  reportcould  have  been  prop- 
erly admitted  In  erldwce  agalnat  tbe  de- 
fendant. It  does  not  appear  to  ns  that, 
where  a  mle  of  the  company  requires  a 
report  to  be  made  bysome  of  Ite  servants 
wJienever  an  accident  or  Injury  occurs, 
the  same  calls  for  any  response  by  the 
company;  po  we  are  of  the  opinion  that 
the  adinlssion  of  this  evidence  was  er- 
roneons. 

2.  It  l8  farther  complained,  In  tbe  mo- 
tion for  a  new  trial,  that  the  court  erred 
In  admitting  In  evidence  certain  letters 
written  by  the  plaintiff  to  the  company. 
It  appears,  from  reading  these  letters  and 
thf  answers  thereto. that  theplalntltf  was 
making  ta  claim  npon  the  company  for 
dumaftes  on  account  of  the  Injuries  he  bad 
rei-eived,  which  claim  was  rejected  by  the 
company.  This  evidrace  offered  was  whol- 
ly Irrelevant  and  Inadmissible,  tiiouffh  we 
do  not  see  what  harm  it  coold  have  done, 
one  way  or  the  other. 

3.  It  is  further  alleged  as  error.  In  the 
motion  tor  a  new  trial,  that  the  court  ad- 
mitted in  evidence  the  statement,  made 
after  the  accident  happened  and  ttaeinjnry 
was  Bustained.  by  aservant  of  the  compa- 
ny who  was  superior  to  the  plaintiff,  to 
the  effect  that  It  was  tbe  plalntlfl'tf  duty 
to  examine  the  cars  In  the  manner  in  which 
he  did  examine  them.  We  think  this  tes- 
timony was  inadmissible.  It  was  bat 
hoaniay.  The  witnesses  were  accessible, 
and  could  have  been  produced  on  the  trial 
of  the  case;  and.  besides,  they  conld  not 
bind  the  company  by  anything  they  might 
say  which  was  not  a  part  ol  tbe  rea  g^tx. 

4.  It  Is  further  alleged,  as  a  ground  In 
the  motion  lor  a  new  trial,  that  the  court 
erred  in  allowing  the  following  question 
to  be  asked  the  plaintiff,  over  the  objec- 
tion made  to  the  same  by  defendant's 
rounsel:  **In  accepting  this  employment 
as  car-Inspector,  and  performing  this  duty 
of  feeling  wheels  underthe  direction  of  Mr. 
Smith,  foreman,  what  was  your  belief  or 
unilerstanding  In  regard  to  the  protection 
which  you  would  receive  from  Injury  while 
feeling  the  wheels?"  This  question,  and 
the  answer  thereto,  we  think  were  inad- 
missible. What  the  plaintiff's  belief  orun- 
d<  rstanding  might  have  been,  was  not  for 
the  consideration  of  the  Jury.  What  the 
fact  was.  the  Jury  were  to  conirider.  So 
we  think  the  court  shoald  have  ruled  this 
testimony  out. 

5.  It  is  further  allured  as  error,  in  de- 
fendants' motion  for  a  new  trial,  that 
Howard  was  allowed  to  testify  that  the 
company  had  made  nochargeof  nrgligence 
against  him  from  the  time  he  mnde  his  re- 
port to  It  as  to  how  the  accident  hap- 
pened. We  do  not  think  this  teRtlniony 
wafl  admissible.  Whether  the  company 
made  any  charge  of  negligence  agalnat 
the  plaintiff  or  not,  after  the  injury  was 
suKtalned  by  the  plaintiff,  was  wholly  Im- 
material. We  know  of  no  law  which  re- 
quired tbvm  to  make  any  snch  charge,  if 


the  plaintiff  had  been  negligent  In  the  per- 
formance of  his  work.  We  think  the  trial 
Judge  was  authorized,  under  these  assign- 
ments of  error,  to  grant  a  new  trial,  and 
the  Judgment  is  affirmed. 


Baeb  v.  E.nulibh  et  ah 
[awprmna  Court  of  Georgia.   Feb.  84,  1890.) 
Box  or  ExoBAHOB— Effect —Parol  Bvidikob— 

ACOKPTANOB. 

1.  An  ordinary  bill  of  exchange,  negotiable  as 
oommerdal  paper,  payable  out  of  no  particular 
fund,  tbougfa  drawn  by  a  creditor  upon  bis  debtor, 
and  delivered  to  bis  own  creditor  to  oe  colleoted  by 
him,  and  tbe  proceeds  applied  to  tlie  claim  of  the 
latter  creditor  agtinat  the  former,  will  not,  while 
unaccepted,  operate  aa  an  assignment,  legal  or 
eouitable,  of  a  debtdneby  accountfrom  tnedrawee 
of  tbe  bill  to  tbe  drawer  thereof. 

3.  Nor  can  tbe  bill  be  made  so  to  operate  by 
eztrinsio  evidence  U  tbe  intenthm  was  to  give 
preference  of  one  creditor  of  tbe  drawer  over  an- 
other, by  mere  incidental  or  equitable  assignment 
of  tbe  account,  not  in  actual  payment  of  the  pr»- 
ferred  creditor,  but  by  way  of  collateral  eecurity, 
or  authority  to  collect  and  apply  proceeds. 

8.  As  tbe  seoeptance  of  a  Dill,  to  be  obligatory, 
mast  be  made  la  writing,  an  oral  promise  by  toe 
drawee  to  pn  so  much  upon  it  as  maybe  aso6r- 
tained  to  be  due  has  no  eflicacy  In  holding  ofloredr- 
itors  of  tbe  drawer  who  may  serve  gamisbment 
upon  tbe  drawee  before  the  blU  is  eitoer  aooepted 
or  paid,  in  whole  or  in  part. 
iSyUatnw  by  the  Court.) 

Error  from  superior  court,  Bibb  coun- 
ty; GnsTiN,  Judffe. 

H&rdeaiHn,  Davis  4k  Notblngbam,  for 
plaintiff  in  error.  De  Pan  A  Bartlatt,  for 
defendantB  in  error. 

Blecklet,  G.  J.  Myrick  &  Bowman 
were  Indebted  toOordon  by  book-account, 
and  Gordon  was  indebted  to  English  ft  Co. 
also  by  account.  Gordon  turned  over  to 
EngllHh  and  Co.  his  books  and  papers,  for 
them  to  ascertain  therefrom  the  amount 
which  Myrick  A  Bowman  owed  him,  with 
a  view  to  their  collecting  the  same,  and 
applying  the  money,  when  collected,  to 
their  account  against  him,  (Gordon.)  The 
amount  being  thus  ascertained  and  fixed 
at  $666,  Gordon  signed  a  bill  of  exchange 
on  Myrick  &  Bowman  for  that  sum,  pay- 
able at  sight  to  the  order  of  I.  C.  Plant  & 
Son,  and  delivered  it  to  English  &.  Co., 
leaving  with  them  the  bonks  and  papers, 
to  which  Inference  had  been  made  in  arriv- 
Ing  at  the  amount  for  which  the  bill  was 
to  be  drawn.  Plant  ft  'Son  wero  the 
bankers  of  English  &  Co..  and  had  no  ben- 
eficial Interest  In  the  bill.  It  was  made 
payable  to  their  order,  at  the  suggestion 
of  English  &  Co.,  and  for  their  convenience 
in  collecting.  The  bill  was  never  nct-epted 
by  the  drawees  in  writing,  and  conse- 
quently never  became  obligatory  upon 
them.  Code,  9  1960;  Ingle  v.  Davis,  81  Ga. 
766,  8  S.  E.  Rep.  192.  It  was  presented  to 
them,  however,  by  English  &  Co.  withwit 
any  Indorsement  upon  it,  and  they  prom- 
ised orally  to  pay  when  they  ascertn  Ined  for 
themKelves  how  much  they  owed  Gordon, 
which  It  was  understood  would  be  in  a  few 
days.  But  before  they  were  ready  to  make 
payment  they  were  served  with  garnish- 
ments, at  theinBtance  of  Baer,  as  a  creditor 
of  Gordon.  To  these  garnishments  they  an* 
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awered  that  their  indebtedness  to  Gordon 
was  f  258.96,  but  that  before  beins  sum- 
moned as  gamlshees  they  had,  with  the 
kDowledge  and  rerbal  approbation  of 
Gordon,  made  to  English  &  Co.  an  oral 
promise  to  pay  tbem.  English  &  Co.  In* 
terpused  their  claim  as  pointed  out  in  sec- 
tion 8&41  of  the  Code,  and  traversed  so 
much  of  the  answer  as  recognized  the  debt 
as  owing  to  Gordon,  they  insisting  that 
It  was  their  property.  At  the  trial  of  the 
claim,  the  facte  appeared  substantially 
as  above  pet  out.  It  further  appeared 
that  the  bill  remained  unindorsed  until 
the  day  before  the  trial,  and  that  it  was 
then  indorsed  by  the  payees  In  blank,  with 
out  recourse  on  them ;  also  that,  pending 
the  gamisbments  and  after  tbey  were  an- 
swered, the  garnishees  paid  over  to  the 
claimants,  by  way  of  compromise  In  full 
of  the  debt  to  Gordon  from  Myrick&  Bow- 
man, $300,  which  sum  was  then  credited 
to  Gordon  on  his  acconnt  with  English  & 
Co.,  the  claimants;  no  credit  of  any 
amount  having  been  previously  entered  on 
that  account.  The  Jury  found  for  the 
claimants,  and  the  court  refused  to  grant 
a  new  trial.  Besides  the  general  grounds, 
the  motion  for  a  new  trial  presents  several 
special  grounds;  but  we  grasp  the  case 
as  a  whole,  and  deal  with  the  essential 
elements  that  control  it. 

The  bill  on  Its  face  was  an  ordinary  bill 
of  exchange,  negotiable  as  commercial 
pai>er,  based  on  the  general  credit  of  the 
drawer,  not  upon  any  particular  fund. 
According  to  all  the  authorities.  It  would 
not  operate  as  a  legal  assignment  of  the 
account  owing  by  Myrick  &  Bowman,  the 
drawees,  to  Gordon,  the  drawer;  and,  ac- 
cording to  the  decided  preponderance  of 
authority.  It  would  not  operate  am  even 
an  equitable  assignment  of  that  account. 
1  Anier.  &  Eng.  Enc.  Law,  886;  6  Amer.  & 
Eng.  Enc.  Law,  657,  65S:  1  Daniel,  Neg. 
Inst.  §  19  et  seq. ;  Tied.  Com.  Paper,  g  6  et 
seq.;  2  Band.  Com.  Paper.  $  5S9;  1  Pars. 
N.  &  B.  8S1  et  seq.;  1  Edw.  Bills  &  N.  86 
581,  582;  Whitney  v.  Banic,  187  Mass.  861. 

2.  There  may  be  cases  (see  Daniel  r. 
Tarver,  70  Ga.  203)  in  which  ihe  doctrine 
ol  equitable  assignment  would  still  have 
application,  notwithstanding  the  Code 
furnishes  the  means  by  which  to  accom- 
plish a  legal  asslgnmeut  without  any  aid 
from  equitable  principles.  But  we  think 
the  case  of  making  preferences  by  a  debtor 
between  hla  existing  creditors  Is  not  one 
of  them.  Code;  8  1953,  provides  that  "a 
debtor  may  prefer  one  creditor  to  another, 
and  to  that  end  he  may  bona  Sde  give  a 
Hen  by  mortgage  or  other  legal  means, 
or  he  may  sell  in  payment  of  the  debt,  or 
he  may  transfer  n^otlable  papers  as  col- 
lateral security,  the  surplus  In  such  cases 
not  being  reserved  lor  his  own  beneQt,  or 
that  of  any  other  favored  creditor,  to  the 
exclusion  of  other  creditors, "  He  may  sell 
an  account  In  payment  of  bis  debt,  or  be 
may  transfer  negotiable  papers  as  collater- 
al security.  Butao  account,  not  being  ne- 
gotiable paper,  cannot,  we  think,  be  trans- 
ferred as  collateral  security  for  an  existing 
debt  to  the  prejudice  of  another  existing 
creditor ;  or,  if  it  can  bedone  at  all,  certain- 
ly not  without  writlngexprrasly  manifest, 
ing  the  transfer.  A  preference  by  mere  equi- 


table as8]gnment,nnle8B  madetoextingaiRh 
a  debt,  should  not  be  recognised.  Gam- 
ble T.  Banking  Co..  80  Ga.  (fOO,  7  S.  E.  Birp. 
816.  Here  tiie  debts  to  tiie  gamlshing 
creditor  were  In  existence  when  the  bill 
was  drawn,  and  the  debt  to  English  &  Co. 
was  not  extinguished,  nor  was  any  part 
of  it  extinguished,  by  tbe  delivery  of  the 
bin,  or  by  anything  done,  or  agreed  to  be 
done,  before  thegaruishmentswereserved. 
There  are  authorities  to  tbe  effect  that 
such  a  bill,  notwithstanding  its  negotiable 
element,  may  be  used.  In  connection  witb 
extrinsic  evidence  manifesting  the  Intent 
of  the  parties,  to  establish  an  equitable 
assignment.  The  case  of  Cleaner  Co.  v. 
Smith.  110  N.  Y.  83.  17  N.  E.  Hep.  671,  was 
urged  upon  as  In  argument  as  a  decislre 
authority  In  favor  of  resorting  toextriuslc 
evidence,  but  In  the  report  It  appears  tbst 
all  the  evidence  considered  was  in  writing. 
Moreover,  whether  the-  draft  involved  la 
that  case  was  negotiable  is  nut  stated; 
and  according  to  what  was  said  by  the 
New  York  court  of  appeals  In  Bank  v. 
Kaufmann,  98  N.  Y.  280,  the  word  "draft" 
does  not  necessarily,  or  even  usually,  im- 
ply negotiability.  The  whole  doctrine  of 
equitable  assignment  of  choses  In  action 
grew  up  In  consequence  of  the  fact  that, 
as  to  many  of  them,  there  could  be  no 
other  sort  of  assignment.  See  Spain  v. 
Hamilton,  1  Wall.  604.  cited  In  Bank  t. 
Schuler,  120  U.  S.  516.  7  Sup.  Ct.  Rep.  ftU. 
This  reason,  since  the  adoption  of  the 
Code,  no  longer  applies  In  Georgia;  for 
by  section  2244  all  choses  In  action  arising; 
upon  contract  are  assignable  so  as  to  vest 
the  title  in  the  assignee.  With  ns,  there- 
fore, where  the  parties  really  intend  an  as- 
signment, they  can  execute  their  intention 
fully  and  completely.  But,  as  ruled  in 
Turk  V.  Cook,  63  Ga.  681,  the  assignment 
must  not  rest  In  parol,  but  most  be  in 
writing.  See,  also,  Bank  v.  Prater,  64  Ga. 
618;  Insurance  Co.  v.  Watson,  30  Fed.  Bep. 
658. 

8.  We  think  the  drawing  and  delivery  of 
the  bill,  and  tbe  presenting  of  ft  for  pay- 
ment, constituted  no  assignment,  l^al  ur 
equitable,  of  the  debt  owing  by  Myrick  A 
Bowman  to  Gordon;  and  as  Myrick  & 
Bowman  failed  to  accept  the  bill  In  writ- 
ing, and  thereby  to  create  a  legal  obliga- 
tion upon  them  to  pay  it  In  whole  or  In 
part,  their  willingness  to  pay,  coupled 
with  a  parol  promise  to  do  so  to  tbe  ex- 
tent of  their  real  Indebtedness  to  Gordon, 
had  no  It^al  efficacy  whatever.  Luff  v. 
Pope,  6  Hill.  418,  affirmed  In  7  Hill.  577; 
Dolsen  v.  Brown,  13  I^.  Ann.  551 ;  Kim- 
ball V.  Donald,  20  Mo.  677.  BnoNsON,  J.. 
said.  In  Luff  v.  Pi>pe,  5  UlU,  supra: 
"To  give  a  parol  promise  to  pay  the 
efftet  ol  a  written  aceeptance  of  the 
bill  woald  be  no  better  than  a  device  to 
get  aronnd  the  statute,  and  defeat  all  the 
valuable  ends  which  It  was  designed  to 
accomplish."  This  seems  to  as  a  sound 
view  of  the  subject. 

Ail  tbe  mlschl^s  of  a  parol  acceptanro 
which  the  legislature  designed  to  cut  off 
by  requiring  written  evidence  of  accept- 
ance woald  attach  to  oral  promises  like 
the  one  undw  consideration.  Indettt. 
what  was  the  promise  made  by  Myrick 
ft  Bowman  bnt  a  quaUfled  acceptance 
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ot  the  bill  In  parol?  The  case  uf  Grtffln  t. 
Weatherby,  L.  R.  3  Q.  B.  753,  may  be  at 
Torlance  with  this  doctrlDe,  but,  althoogh 
In  that  case  the  bill  was  not  accepted  as 
the  statate  required  to  render  acceptance 
obHffatoiT,  yet  the  promise  erf  the  drawee 
was  established  by  written  correspond- 
ence. Perhaps,  therefore,  the  ruling  in 
that  case  could  be  upheld  conslsteDtly  with 
the  principles  of  our  law.  Thecourterrsd 
in  n«t  Krantlnft  a  new  trial. 
Judgement  reversed. 

Fbobel  t.  Cotikgton  ft  M.  B.  Co.  et  Ml. 
(Supretw  Courtqf  Qeorgla.  HarcliTenn,1889.)> 
Emtorfrom  superior  court, Bibb  county; 

BjnTison  &  PeepJea  and  Desaau  A  Bart- 
lett,  for  plaintiff  In  error.  Hill  A  H&rda 
UkdlSuertyAIiMlltlor  defendants  In  error. 

Blboclvt,  C.  J.  The  court  declined  to 
arrant  an  Injunction  as  prayed  for.  In  so 
dolnff,  there  was  no  abuse  of  discretion. 
This  would  be  the  outcome  ot  any  discus- 
sion-of  thecaae  Into  which  we  mlK^t  enter. 
For  that  reason,  It  would  be  of  no  advan- 
tanre  tothe  parties,  or  to  the  general  Inter- 
ests of  law,  lor  us  to  enter  elaborately 
Into  'the  eonrtderatton  of  the  various 
points  raised  In  ttie  record  and  discussed 
in  the  argument.  We  need  only  announce 
that,  according  to  many  rulings  ot  this 
couit,  the  conclusion  arrived  at  by  the 
judge  whose  discretion  was  Invoked  will 
not  bftlnterfered  with.  Judgment  affirmed. 


Smith  t.  Savannah,  F.  A  W.  Bt.  Co. 
{Supnme  Court  of  Georgia.   Harcb  10,  1890.) 

AOODBXTS  A.T  lUnjtOAD  CbOSSIKOS  — COKTBIBD- 

TOST  Neqliobnov — Stw  Tbiix. 

1.  Where,  ecoordinff  to  the  weigbt  of  the  evl- 
dence,  there  ii  grave  doubt  whether  the  plaintiff 
ought  to  recover  uiythinK,  the  court  below  is  war- 
ranted in  granting  a  new  trial,  even  a  seoond  new 
trial,  if  tbedaowgeatoand  by  the  Jury  are  extreme 
orexoeasive. 

ft.  After  waiting  a  reatonable  Ume  for  cars 
1>VfMtlring  the  highway  to  be  removed,  a  pedestrian 
may  barn  aside  to  avoid  the  obstruouoa,  and  pau 
over  the  company's  Inclosed  grounds.  In  so  do- 
ing, he  will  be  no  trespasser. 

&  While  npon  the  company's  grounds,  ooder 
■ntdi  airoamstanoes,  the  dOiseDce  for  bis  safety 
due  from  tbeoompany,  as  well  aa  bis  own  diligence 
In  guarding  walost  danger,  is  for  determiuiUon 
by  ue  jury,  u  the  Jnry  think  hla  presence  ongbt 
to  have  been  foreseen  or  anticipated,  Ignoraiioe  of 
it  woQld  make  no  difference. 

4.  Partloular  mean*  or  measnres  of  dillgenoe 
Mprc^riate  tmr  use  by  each  parl^  sboold  be  Mft  to 
tBejniy* 
(SyUobw  by  the  Oowt) 

Error  from  superior  court,  Chatham 
county;  Fal.ligant,  Jndgn. 

Daamark  A  AdAmtf.  for  plalntitrin  «rror. 
CbbboJm  Jk  ErwbiflOT  defendants  in  error. 

BI.EOKLBT,  C.  J.  1.  Althoogh  this  was 
the  second  grant  of  a  new  trial,  we  would 
"b*  disposed  to  uphold  It  If  It  rested  alone 
upon  the  goond  that  the  damages  found 
t»7  tlw  )a>T  u«  excessive.  The  case  la  an 
nceedingly  dose  one  for  any  recovery  at 
all.  and,  this  being  so,  then  ought  to  be 
no  extravagance  or  excess  in  the  amount 

■PuUloation  delayed  by  failure  to  receive  copy. 


of  damages  which  tbe  company  shall  pay. 
Although  tbe  plaintiff  was  under  10  years 
of  age,  he  seems  to  have  been  a  bright  boy, 
having  enough  derelopment  of  mind  to 
know  that  he  was  doing  wrong  not  to 
wait  for  the  cars  Imj  get  out  of  his  way  at 
the  crossing,  and  In  passing  over  the 
tracks  In  the  company's  switching  yard* 
where  lie  was  injured.  Not  only  his  capac- 
ity to  know,  but  the  actual  state  of  hla 
knowledge,  was  shown  by  bis  testimony, 
in  so  far  as  the  evldmcft  given  by  a  child 
can  manifest  ttae  operatlonB  ol  his  owd 
mind. 

2.  As  there  is  to  be  a  new  trial,  we  will 
briefly  Indicate  oar  views  of  the  law  of 
the  case  upon  tbe  material  questions  wblcb 
were  discussed  by  counsel  in  the  argument. 
The  company  bad  no  rigbt  whatever  to 
obstruct  tbe  highway  for  any  length  of 
time.  But  the  occupation  of  its  track  by 
moving  cars  in  the  doe  course  of  baslness, 
would  DC  no  obstruction.  Nor  would  the 
mere  casual  stopping  of  tbe  train  or  the 
cars  upon  tbe  crossing  amount  to  an  ob- 
struction. If  they  were  not  suffered  to  re- 
main a  needless  or  unreasonr.ble  length  ot 
time.  But  for  them  to  stand  npon  the 
track  so  as  to  hinder  the  use  of  tbe  high- 
way, needlessly  or  unreasonably,  would 
be  an  obstruction.  And  after  the  plaintiff 
had  waited  a  reasonable  time  for  the 
crossing  to  be  opened,  and  it  was  not 
done,  he  had  a  right,  if  his  occasion  to  go 
home  was  urgent,  to  deviate  from  the 
highway,  and.Tf  necessary,  paBS  round  the 
obstruction  over  the  company's  Inclosed 
premises.  In  so  doing,  he  would  not  be  a 
trespasser,  but  would  be  in  the  exercise  of 
a  public  right  as  a  passenger  npon  the 
highway,  suddenly  hindered  from  proceed- 
ing by  coming  In  contact  with  a  public 
nuisance  on  bis  route.  Ang,  &  D.  Highw. 
S  363  et  seq. ;  Campbell  v.  Race,  7  Cush.  408, 
64  Amer.  Dec.  728,  and  notes;  Branan  v. 
May.  17  Ga.  136.  With  these  authorities 
Jackson  v.  Railway  Co.,  13  Lea,  491,  may 
possibly  be  reconciled,  but,  if  not,  they 
seem  to  us  correct  neverthdesa. 

8.  Supposing  the  plaintiff  to  be  Justified 
in  leaving  the  highway,  and  passing 
through  the  company's  grounds,  he  would 
be  entitled  to  such  diligence  from  the  com- 
pany's servants  using  these  grounds  at 
the  time  as  the  circumstances  would  ren- 
der reasonable  and  practicable.  We  think 
it  was  properly  left  to  the  Jury  to  deter- 
mine what  acts  of  diligence  on  their  part 
were  appropriate.  Although  the  servante 
did  not  know  ot  bis  preseuce,  yet,  if  be 
was  driven  from  the  highway  by  an  ob- 
struction placed  and  left  there  by  the  com- 
pany, the  Jury  might  conclude  that  they 
or  the  company  should  have  anticipated 
his  presence.  The  reasonableness  of  such 
anticipation  would  be  a  question  for  tbe 
Jury,  under  all  tbe  circumstances;  and  If, 
in  their  opinion,  his  presence  should  have 
been  foreseen  as  probable,  the  rule  of  dili- 
gence would  have  been  the  same  as  If  It 
had  been  actually  known.  If.  on  tbe  con- 
trary, It  would  be  unreasonable  to  expect 
that  this  route  would  be  taken  by  any  una 
stopped  or  delayed  by  the  obstruction, 
then  the  plantitf  would  be  entltied  to  no 
more  diligence  than  was  usually  exercised 
at  that  place  in  switching  and  handling 
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trains  or  care,  as  the  company's  servants 
were  dolnf;  on  tills  occaHion.  Nor  would 
mere  nejcltgence  on  the  part  of  the  aerr- 
ante  sabject  the  company  to  liability,  un- 
less the  plaintiff  exercised  due  care  on  bis 
part,  considering  his  age,  intelltgence,  and 
the  facts  snrroundlng  him,  to  avoid  being 
injured ;  that  is.  If  the  exerctoe  of  SQch  care 
would  have  prevented  the  injury. 

4.  The  particular  means  or  measures  of 
precaution  which  either  party  should  have 
used  under  the  circumstances  wonid  be  for 
determination  by  the  jury.  For  Instance, 
If  ordinary  and  reasonable  diliKence  re- 

Solred  ringing  the  bell  on  the  engine  while 
lie  train  was  baching,  the  bell  shonld 
have  been  rang;  and.  If  the  plaintiff  was 
sufficiently  intelligent,  heedful,  and  con- 
eciune  otdangerto  makelt  incumbent  upon 
him  to  look  and  listen,  he  should  have 
done  his  part  Id  this  respect,  in  so  far  as 
was  reasonable.  The  charge  of  the  court 
was  In  Bubstantlal  conformity  with  the 
-views  which  we  entertain  and  have  ex- 

{fressed,  and  we  think  there  was  no  error 
n  refusing  to  give  In  charge  any  of  the  re- 
qoests  which  the  court  declined.  The 
grant  of  a  new  trial,  however,  we  approve 
and  fully  Indorse.  Jadgment  affirmed. 

Falls  of  Nkdsk  Manuf'o  Co.  v.  Beookb. 

(Stcpmne  Court  of  Iforth  CoroMna.  Vaj  IS, 
1600.) 

LniiTAnoir  of  Aotiohb— SHiRinr*t  Disih- 
BSTOPPSU— AnsAi. 

1.  Under  Code  N.  C.  1 141,  providing  tbat  po»- 
Beasion  of  I&ncl  ■*uader  colorable  title"  for  seven 

Ears  shall  be  a  perpetual  bar  against  any  person 
ving  title  to  tne  same,  evidence  of  sucn  posses- 
sion is  competent  under  a  general  denial  of  plain- 
tUTa  title  without  specially  pleading  the  statute. 

2.  A  sheriff's  deed  of  land  which  recites  the 
JndgmeoV  execution,  levy,  &nd  sale  Is  sucb"coIor- 
able  title"  as  under  Code  N.  C.  S  141,  will  ripen 
into  a  good  tiUe  by  seven  years*  adverse  posaes- 
sloa,  tnoogh  the  ezecation  cannot  be  found,  and 
thongh  it  was  isaued.  If  laaned  at  all,  on  a  ]adg- 
ment  which  bad  become  dormant  under  section  440, 
providing  that  no  execution  shall  be  Issued  on  a 
judgment  after  three  years  without  leave  of  court. 

8.  An  exception  to  a  referee's  report  that  he 
did  not  find  **iipon  the  whole  testimony  and  the 
law,"  and,  "asaeondusioD  of  law  on  bis  finding 
of  facts, "  that  plaintiff  was  entitled  to  recover,  is 
not  Bpeciflo  enough  in  pointing  out  any  particular 
conclusion  of  law  or  fact  to  entitle  it  to  considera- 
tion. Following  Avent  v.  ArringtOQ,  10  S.  B.  Bep. 
DSL 

4.  One  who  claims  title  under  a  sfaerifTs  deed 
is  not  estopped  to  deny  the  title  of  another,  ac- 
quired at  a  subsequent  sale  under  execution  issued 
against  the  same  judgment  debtor,  when  it  does 
not  appear  that  he  was  present  at  the  sale,  or 
caused  the  subsequent  execution  to  be  issued,  or 
did  anything  inconsistent  with  his  claim  of  title. 

Civil  action,  tried  before  his  honor 
WaltbrClahk,  Judge,  at  the  August  term, 
18S9,of  Buncombeeuperlorcourt,  upon  the 
report  of  T.  H.  Cobb,  referee,  and  excep- 
tions filed  thereto.  The  court  overruled 
the  exceptions  to  the  referee's  report  filed 
by  the  plaintiff,  and  confirmed  the  report, 
and  plaluttrr  excepted  to  the  ruling  of  the 
court  confirming  said  report,  and  ti>  each 
of  his  holdings  overr'jling  the  plaintiff's 
exceptions.  The  iword  of  the  caae.  the  re- 
port of  the  referee,  IncludtUK  the  evidence 
and  exceptions  of  tlie  plaintiff  and  the 
judgment  of  the  court,  constitute  the  case 


upon  appeal.  The  plaintiff  excepted  to 
the  judgment,  and  appealed.  ' 

"Order.  By  consent  all  tbelBsoes  arising 
in  the  pleadings  now  filed  in  this  caae  are 
referred  to  T.  H.  Cobb.  Esq.,  who  shall 
take  and  state  the  testimony  as  applica- 
ble to  said  Issues,  and  report  the  same, 
with  his  conclusions  of  fact  and  lawttaer^ 
on,  to  the  next  term  of  this  court.  E.  T. 
BoTKiN,  Judge,  etc.  Byconsent:  Mookb, 

for  Prt'ffS.    JOLMBTONB  JONBS.  Att'y  lOF 

Defd-t. 

"State  of  North  Carolina,  County  of 
Bnncomlw.  The  Falls  of  Neuse  Manufact- 
nring  Company  against  Samoel  Brooks. 
Def't.  Purauant  to  an  order  of  reference 
hereto  attached,  made  In  aboTe-stated 
cause  at  August  term.  188R,  of  the  superior 
court  for  said  county,  the  undersigned,  T. 
H.  Cobb,  referee,  after  due  notice  to  the 
parties,  plaintiffs  and  defendants,  service 
of  which  was  accepted  by  the  attomeya 
for  each,  which  notice  Ui  herewith  sent, 
proceeded  at  the  place  meotioaed  therein, 
and  at  the  time,  28d  of  November.  1N88, 
and  at  such  otbertlmes  to  which  the  same 
was  adjourned,  as  stated  In  the  testimony 
herewith  sent,  proceeded  to  hear  the  evi- 
dence offered  by  the  parties,  all  of  which 
Is  herewith  returned,  both  parties  by  their 
counsel  of  record  having  always  been  pres- 
ent at  the  taking  of  said  testimoay,  and 
the  defendant  In  person.  And  from  said 
evidence  and  the  admissions  of  eoansel  en- 
tered of  record  and  herewith  returned,  the 
referee  flnda  the  following  facts:  (1)  That 
the  plaintiff  is  a  corporation,  duly  created 
and  organized  underthe  laws  of  the  state 
of  North  Carolina,  (chapter  25,  Acts  1871- 
72.)  (2)  That  the  title  to  the  land  de- 
ecribeil  Inthecomplalntls  out  of  the  state, 
and  that  both  plaintiff  and  defendant  re- 
spectively claim  title  to  said  land  through 
and  under  W.  L.  Henry.  (3)  That  the  fol- 
lowing Judgments  were  rendered  against 
said  W.  L.  Henry  at  the  dates  and  in  the 
courts  stated,  and  that  executions  Issued 
thereon  at  the  dates  stated,  and  were 
transferrad  undersectlon  403  of  theCode  of 
Civil  Procedure,  as  herein  stated,  to-wlt: 

"1.  County  court  of  Buncombe— October 
term,  1860.  Charles  Inman  against  W.  L. 
Henry.  Judgment  for  $158.30,  with  Inter- 
est on  9140  from  Oct.  11th,  1H60.  Execu- 
tions issued  thereon  aa  follows:  Oct. 
25th,  1860;  Jan.  2ist,  1861;  April  2lith, 
1861;  AugustSth,  IHCl;  Jan.  2d, 1862;  Feb. 
26th,  1863.  This  judgment  was  trans- 
ferred to  superior  court  of  said  county, 
under  section  403,  Code  Civil  Prue.,  on 
February  15th.  1809,  and  more  than  a  year 
and  a  day  had  elapsed  since  the  issuing  of 
the  last  execution  thereon.  Thereafter  ex- 
ecutions were  Issued  at  the  following 
dates:  October  8th,  1809;  January  15th, 
1870;  March  16th,  1871:  July  11th,  1K76. 

**2,  Buncombe  county  court— Septembw 
term,  1867.  William  Johnston  against  W. 
L.  Henry.  Judgment  for  $197.58.  with  In- 
tercHt  on  9186.34  from  September  lOtb, 
1867.  Fy. /^'^r  Issued  as  follows:  October 
8th,  1867;  November21st,1867:  Marehl2th. 
1S68.  Transferred  under  section  408,  Coda 
Civil  Proc,  January  25th,  1869.  Ken.  J5x., 
Issued  as  follows:  March  ]8tfa,  1H69;  Oc- 
tober 8th,  1869;  January  12th,  1870;  June 
9th,  1871. 
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"3.  Buncombe saperlor court— November 
term,  1^.  George  BrookH  against  W.  L. 
Henry.  Judgment  for  $110.83,  with  Inter- 
est on  966.00  from  Novonber  lltb,  1867. 
Ft,  fa'B  iuuedas  follows:  February  19tb, 
1S68;  July  IStb,  1868.  TrauBferred  under 
section  408,  Code  Civil  Proc.,  February 
18th,  1860.  Ven.  Ex's  Issued  as  follows: 
Mart:b  4th,  1869:  April  26tta,  1869;  Febru- 
ary, 1870;  March  14tU,  1871. 

**4.  Buncomhe  superior  court — Novem- 
ber term,  1867.  £.  Slatter  against  W.  L. 
Henry.  Judgment  for  t306.K8,  with  Inter- 
«fit  on  9SmJia  from  November  11th,  1867. 
^V.  fH*B  Issued  as  follows:  February  27th, 
1808.  Transferred  under  section  408,  Code 
Civil  Proc.,  February I7th,  1860.  Execution 
fBsaed  as  follows:  March  0th, 1869;  March 
16th,  1871.  [The  relerree  then  gives  the  dates 
and  amounts  of  six  other  Judgments  ren- 
dered In  favor  of  dittorent  persons  against 
W.  L.  Henry,  and  the  times  of  lasolnK  eze- 
cations  on  each,  wbteb  It  Is  considered  Im- 
material to  give.] 

"ll.  Buncombe  county  superior  court — 
Fall  term,  1869.  John  Yancey  &  Son 
against  W.  L.  Henry.  Judgment  $612.89, 
with  Interest  on  $411  from  November  2Bth, 
isoo.  Executions  issued  as  follows :  Feb- 
ruary 7th.  1870;  September  2rl,  1870;  Jan- 
uary $th,  1871.  Each  of  the  above  Judg- 
ments were  aJso  for  costs  In  addition  to 
tlie  amonntsabovestated.  The  foregoing 
descriptions  are  fram  Exhibit  D. 

"  (4)  That  theexecutlons  upon  the  above- 
described  Judgments,  which  were  offered 
In  evidence  In  this  case,  are  Exhibits  I  to 
11.  Inclusive;  that  they  arein  regular  form, 
duly  signed,  and  that  they  were  duly  lev- 
ied upon  the  land  described  In  the  com- 
plaint in  this  case  as  the  property  of  s^d 
W.  L.Henry, and  also  other  property, and 
that  said  land  was  duly  advertised  and 
sold  under  said  executions  and  levies,  by 
J.  M.  Young,  sheriff  of  said  county,  on 
July  1, 1871,  according  to  law.  and  pur- 
chased by  O.  M.  Roberts,  W.  W.  Bolllns. 
PInkney  Rollins,  and  J.  L.  Henry ;  and  the 
said  sheriff  thereupon,  on  said  day,  executed 
and  delivered  to  said  purchasers  a  deed  In 
due  form,  reciting  said  Judgments  and  ex- 
ecutions and  sale,  conveying  to  them  the 
said  land  described  Intheeomplalnt  In  this 
cause,  In  fee,  with  other  land  therein  de- 
scribed. (Exhibit  121,)  which  deed  was  duly 
probated  and  duly  r^stered  In  the  office 
of  the  rcsleter  of  deeds  for  said  county  of 
Buncombe.  There  Is  no  evidence  that 
either  of  said  purchasers  had  any  notice  of 
the  irr^rularlty  In  the  first  Judgment  men- 
tioned in  paragraph  S. 

"  (5)  That  the  records  introduced  as  Ex- 
hibit 13,  being  the  case  of  Samuel  B. 
Ondger,  executor,  and  others,  against 
Robert  M.  Henry  and  others,  to  establish 
the  will  of  Robert  Henry,  dec'd,  and  the 
records  Introduced  as  Exhibltl4,  being  the 
case  ol  Samuel  B.  Qudger,  executor  of 
Kobert  Henry,  against  W.  L.  Henry,  in 
Haywood  county,  and  the  deed  Exhibit 
16.  from  J.  M.  Young,  sheriff,  to  G.  M.  Rob- 
erts and  others,  and  the  deed  Exhibit  16, 
from  Robert  Henry  to  W.  L.  Henry,  rlo  not 
refer  In  any  manner  to  the  land  in  coh  iro- 
veny  In  this  action,  but  are  In  reference  to 
other  lands,  and  they  hare  no  bearing  In 
this  ease. 
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"(6)  That  on  the  11th  day  of  February, 
1874,  J.  L.  Henry  and  wife,  M.  A.  Henry, 
executed  and  delivered  to  Pinkney  Rollins 
and  Li.  M.  Welch  a  deed  conveying  to  them 
in  fee  alt  thelnterest,  right,  and  title  of  the 
said  grantors  to  the  land  d(>Ht:i'ibed  In  the 
complaint  In  this  case,  and  other  land 
therein  described,  excepting  a  part  thereof 
In  the  following  language,  to-wlt:  'Ex- 
cepting that  poi-tlon  recently  conveyed  to 
Cornelia  C.  Henry,  wife  of  W.  L.  Henry.' 
This  deed  wasexecnted  and  probated  as  to 
J .  L.  Henry  on  August  26, 1870,  and  duly  reg- 
istered In  the  office  of  the  register  of  deeds 
for  said  county  of  Buncombe,  Book  39, 
page466.  Tfaerels  noprobateol  said  deed, 
or  privy  examination  as  to  said  M.  A. 
Henry.  There  is  no  evidence  before  the 
referee  as  to  what  land  Is  covered  by  the 
above  exception,  and  there  is  no  evidence 
as  to  whether  Mrs.  M.  A.  Henry  Is  llvli^ 
or  dead. 

"(7)  That  on  the  Stbdfty  of  August,  1876, 
W.  W.  RoIlinR  and  wife,  Eliza  J.  Rollins. 
Pinkney  Rollins  and  wife,  Hester  J.  Aol- 
Itns,  and  Lucius  M.  Welch,  by  deed  duly 
executed  and  delivered,  conveyed  to  the 
Falls  of  Neuse  Manufacturing  Co.,  the 
plalntlfte  In  this  case,  theland  described  in 
the  complaint,  with  other  land,  convejrtng 
the  Interests  purchased  from  J.  M.  Young, 
shei-itr.  at  the  sale  of  said  lands  hereinbe- 
fore described  In  paragraph  4,  which  deed 
was  duly  probated  and  registered. 

"  (S)  That  on  the  14th  September.  1874,  L. 
M.Welch,  W. W.  RoltiuB.and  Pinkney  Kul- 
Una,  as  plaintiffs.  Hied  a  petition  in  the 
superior  court  of  Graham  county,  against 
R.  M.  Henry  and  W.  L.  Henry  as  defend- 
ants, seeking  to  set  aside  a  decreet  if  the  au- 
I>erior  court  of  said  county,  adjudging  title 
and  possession  to  the  Sulphur  Springs  and 
other  landH,  and  to  restrain  said  R.  M. 
Henry  from  taking  possession  thereof; 
that  In  addition  to  said  Sulphur  Springs 
land  the  pleadings  in  said  action  refer  to  the 
land  In  controversy  In  Uils  action ;  that  a 
restraining  ordwand  notice  to  showcause 
lB.iDed;  that  the  case  was  continued  from 
time  to  time  till  September  23, 1874,  wlien 
it  was  heard  before  R.  H.  Conner,  Judge, 
Injunction  dissolved,  and  judgment  ren- 
dered against  the  plaintiffs  therein  for 
costs;  that  an  appeal  therein  was  taken, 
bond  filed,  but  there  is  no  evidence  before 
the  referee  of  any  farther  progress  la  said 
cause.   (Exhibit  16.) 

"  (9)  The  records  Introduced  as  Exhibit 
20,  being  several  actions  of  ejectment, 
have  reference  only  to  the  Sulphur  Springs 
land,  and  have  no  bearing  upon  this  case. 

"(10)  That  the  diagram  marked  'Ex- 
hibit 21,'  shows  the  correct  location <d  the 
land  In  controversy  in  this  action. 

"(11)  That  the  annual  rental  valae  of 
said  land  Is  $100. 

"(12)  That  the  defendant  at  the  begin- 
ing  of  this  action  was  In  possession  of  the 
land  in  cuntroveray,  and  is  n4)W.  From 
and  since  the  death  of  his  father.  In  IS74 
or  1876,  he  was  In  possemion  of  said  land 
Jointly,  with  bis  brothers  and  sisters,  of 
whom  there  were  17,  or  their  heirs,  up  to 
the  13th  day  of  November,  18H2,  when  they 
conveyed  their  Interests  to  him  as  stated 
In  paragraph  17,  since  which  time  he  has 
been  In  sole  possession  of  said  land. 
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"  (18)  That  at  MoTember  term  of  1867, 
to-wit,  the  11th  of  November,  1867,  of  the 
Boperlor  court  of  Buncombe  county  George 
Brooks,  as  plaintiff,  recovered  Judement 
aKalnat  Wm.  L.  Henry  and  Cbas.  Moore 
for  V39d.80.  of  which  $242  beam  Interest 
from  November  11, 1867;  that  on  the  ISth 
of  February,  1869,  said  Judgment  was 
transferred  to  the  superior  court  of  said 
county,  under  section  403  of  the  Code  of 
Civil  Procedure;  that  no  execution  had 
been  issued  upon  said  Judgment  to  this 
date,  aud  more  than  a  year  and  a  day  had 
elapsed  since  its  rendltlOD :  that  execu- 
tions were  thereafter  Issued  upon  aaid 
Judgment  aafollows:  February  19th, l86d; 
April  26tb.  1869;  May  SOtb.  1869;  August 
4th,  1869;  thatthefollowing  are  the  returns 
of  the  sherin  upon  said  executions:  'Janu- 
ary 4th,  1870.  No  goods  above  the  home- 
stead. J.  SuHNGB,  Sheriff.'  *1  levied  this  19. 
/a.  on  d^endant  W.  L.  Henry's  land,  known 
as  the  "Robert  Heory  Land,"  adjoining 
lands  of  Newton  Taylor  and  others,  April 
24th,  1S69.  J.  SuuNKu,  Sheriff.'  '1  levied 
this  S.  Hi.  on  defendant  W.  L.  Henry's  leuid 
lying  in  the  county  of  Buncombe,  on  the 
Bent  creek,  containing  five  hundred  and 
fifty  acres,  adjoining  Elye  glen  and  Col. 
Hatch  and  others,  to  satisfy.  March  11th, 
1869.'  'Inatructed  to  return  by  plaintiff. 
J.  SoMNER,  Sheriff.'  <  I  levied  this  fl.  At. 
on  defendant  Chaa.  Moore's  land  lying  in 
the  county  of  Buncombe,  on  the  north  side 
of  Hominy  creek,  where  the  said  Moore 
now  lives,  adjoining  lands  ofA.  B.  Jonea 
and  others.  May  30th,  1S69.  J.  Sumnkd, 
Sheriff.'  'Instructed  to  return  byplalntllf. 
J.  SuMNUB,  Sheriff.'  'January  4th,  1N70. 
Instoucted  tohold  up.  J.SuuNBR.Sh«1ir.' 
*  Becdved  by  the  sale  of  the  land  deaertbed 
In  this  ven.  ex.,  that  Is,  the  Bent  creek  land, 
9415  (dollars.)  Retain  fees  and  com.,  pay 
into offlce403.03  (dollars.)  J ■  Sumner.  Sher- 
iff.' 'Received  of  clerk,  $403.08  (dollars.) 
Oeoroe  Bbooks.*  'After  due  ad vertlsemen  t, 
I  offered  the  land  on  the  within  ven.  ex. 
to  the  highest  bidder  at  the  court-house  in 
AahevlUe,  on  Monday,  the  28th  of  June,  It 
being  the  let  Monday  of  thesuperlorcourt 
for  said  county,  and  continued  the  same 
until  Monday  of  said  80th  day  of  June, 
1869,  when  W.  G.  Candler  became  the  high 
est  and  last  bidder  at  the  sum  of  one  hun- 
dred dollars,  which  Is  applied  as  follows: 
To  this  ven.  ex.,  $19.88 ;  to  a  If.  A.  In  favor 
ot  D.  O.  Hardrai  for  $66.45 ;  aud  ven.  ex.  In 
favor  of  J.  Rich,  $18.56;  and  ven.  ^x.  In 
favor  of  G.  0.  Aleaxnder,  $10.15.  J.  Suu- 
NBR,  Sheriff.  Becdred  my  fees  to  iBsoe 
again.  J.  Somnbb,  Sheriff.'  Exhibits  C  and 

a&b. 

"  (14)  It  does  not  appear  from  any  otthe 
returns  In  evidence  that  George  Brooks 
purchased  any  of  the  land  sold  under  the 
Judgment  mentioned  In  paragraph  13,  and 
no  execution  showing  this  was  Introduced 
In  evidence. 

"(15)  That  the  executions  r^erred  to  In 

iiaragraph  18,  above,  were  Issned  and  duly 
evled  upon  the  land  described  in  the  com- 
plaint. 

"(16)  That  on  September  11.  1869.  J. 
Sumner,  sheriff,  executed  and  d^ivored  to 
George  Brooks  a  deed  conveying  to  him  In 
fee  the  land  described  in  the  complaint,  re- 
citing thatlt  Is  done  in  pursuance  of  alery 


and  sale  and  purchase  thereof  ander  the 
Judgment  and  executtons  mentioned  in 
paragraph  18.  which  are  recited  in  said 
deed.  (£xhlbit22.)  That  this  deed  is  in  due 
form,  and  was  duly  probated  and  r^elB- 
tered  in  said  county  Buncombe,  and 
that  said  George  Brooks  was  the  plaiutiti 
In  said  Judgment  and  executions. 

"  (17)  That  said  George  Brooks  died  in- 
testate in  1874  or  1875,  and  said  lands  de- 
scended to  his  heirs  at  law,  of  whom  tbe 
d^endant  Samuel  Brooks  is  one;  and  that 
the  other  heirs  at  law  at  said  Qeorge 
Brooks,  dec'd,  by  deed  duly  executed  and 
delivered,  dated  November  18.  1882,  and 
which  was  duly  probated  and  registered 
In  said  county,  sold  and  conveyed  all  tlidr 
Interest  in  saldlandtosaldSamadBruoks, 
the  defendant. 

"(18)  That  said  George  Brooks  took 
possession  of  said  land  described  in  the 
complaint,  Calming  the  same  under  the 
said  deed  to  him  from  J.  Sarono*.  aberilf, 
described  In  paragraph  16,  and  that  he,  tbe 
said  George  Brooks,  aud  those  claiming 
nnder  him,  including  the  defendant  as 
stated  In  paragraph  17  above,  have  had 
continnous  and  uninterrupted  possesston 
of  said  land  under  known  and  visible  lines 
and  boundari'V,  and  under  said  deed,  for 
more  than  seven  years  prior  to  the  com- 
mencement of  this  action,  claiming  and 
holding  the  same  adversely  and  as  tta^r 
own,  and  prior  to  the  comroenceni^it  of 
the  action  described  in  paragraph  21. 

"(19)  That  on  September  0,  1878.  W.  W. 
Rollins,  Plnkney  Rollins,  G.  M.  Roberts, 
J.  L,  Henry,  and  L.  M.  Welch  Instituted  an 
action  In  the  superior  court  of  Buncombe 
county  agalnstS.  M.  Brooks,  James  Wise, 
and  George  Brooks,  claiming  title  to  and 
tor  the  recovery  of  land  described  In  the 
pleadings  in  this  cause.  That  the  sum- 
mons In  said  action  was  served  upon  said 
defendants  on  September  12. 1878.  That 

at  term  of  said  court  the  death  ot 

George  Brooks,  defendant,  was  suggested, 
and  It  was  ordered  by  the  court  that  'no- 
tice Issoe  tu  tbe  personal  r^resentatlves 
that  be  appear  and  make  himself  party  de- 
fendant in  this  case.'  Notice  was  Issned, 
and  at  October  term,  1876,  the  (ollowlng 
entry  was  made:  'Deatli  of  defendant 
George  Brooks  suggested.  It  is  ordered 
by  the  court  that  notice  issue  to  the  heirs 
m  Oeoi^  Brooks,  deceased,  to  appear  at 
the  next  term  <rf  this  court,  and  make 
themselves  party  defendants  in  this  case. 
Issued.'  And  at  tall  term,  1879,  this  en- 
try: 'Alias  order  to  make  the  heirs  par> 
ties.'  And  at  tall  term,  1881,  the  follow- 
ing entry:  '  Cnlese  the  betrsare  made  par- 
ties by  the  next  term,  this  case  to  abate.' 
And  at AusaBtterm,1881,tbiBentry :  'Con- 
tinued, and  order  made  tiiat,  unless  the 
heirs  of  tbe  defendant  are  made  by  regular 
process  parties  to  this  suit  by  the  next 
term  of  this  court,  this  suit  is  to  abate.* 
And  at  Spring  term,  1882,  this  entry: 
'Abate.  Judgment  to  be  taxed;'  and  also 
the  word  '  off.'  And  at  the  same  term  the 
following  is  the  judgment  rendered,  to- 
wit:  *  It  appearing  to  the  satisfaction  of 
the  court  thatttae  defendant  in  tbls  action 
Is  dead,  and  that  tbe  order  ofthec^urt 
hereinbefore  made,  requiring  new  pairtles 
to  be  made,  bas  not  been  compHed  wrtth. 
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it  1b  now  on  motion  of  coansel  ordered 
that  tble  caaae  be  dismlBsed.  It  ia  further 
ordered  that  the  platDtltfij  pay  the  coets  of 
this  action,  to  be  taxed  by  the  clerk.  U, 
A.  QiujAM.  Judge  PraBldii^.'  (Exhibit 
26.) 

"(20)  That  the  paintiff  In  this  case,  the 
Falls  of  Neose  Mannfacturing  Co.,  claims 
tl  tie  to  the  land  described  In  the  complaint 
Dnder  W.  W.  RoUfne  and  others,  the  plaiu- 
tlffs  in  the  case  referred  to  in  the  preceding 
paragraph,  and  that  Samuel  Brooks,  the 
defendant  In  this  case,  is  one  of  the  defend- 
ants in  the  case  mentioned  in  the  preced- 
ing paragraph,  and  that  the  George 
Brooks,  another  of  the  defendants  In  said 
preceding  case,  wasthe  fatherot  said  H&m- 
oe)  Brooks,  and  that  James  Wise,  the 
other  defendant,  was  a  son-in-law  of  said 
George  Brooks,  and  that  tbe  said  Samuel 
BruokH  and  James  Wise  were  then  upon 
said  land  as  the  tenants  of  said  George 
Brnoks. 

"(21)  That  on  the  Slst  day  of  October. 
lft8S.tbe  Falls  of  Neuse  Manufacturing  Co.. 
the  plaintttfs  in  tiits  case.  Instituted  an  ac- 
tion in  the  superior  court  for  said  county 
of  Buncombe  f^alnst  S.  M.  Brooks,  the 
defendant  in  this  cause,  and  James  Wise, 
claiming  title  to  and  for  the  recovery  of  the 
land  described  by  the  pleading  in  this 
cause,  and  other  lands.  That  the  sum- 
mons was  duly  served  upon  the  defend- 
ants, and  the  case  waa  continued  from 
terra  to  term,  till  December  term,  1887, 
when  Judgment  of  nonsuit  was  entered 
against  the  plaintiff. 

"(^2)  That  the  present  action  was  be- 
^n  on  December  10,  1887. 

"^{'JS)  That  more  than  twelve  months 
bad  elapsed  between  the  final  Judgment  in 
the  action  mentioned  in  paragraph  19.  and 
the  beftAuning  of  the  action  described  in 
paragraph  21. 

**  (24)  That  the  defendant  has  not  set  up 
or  pleaded  In  his  answer  in  this  case  any 
statute  of  limitations. " 

From  the  foregoing  facts  the  referee  sub- 
mits the  following  as  his  conclusions  of 
law.  to-wlt:  "It  Isadmitted  that  the  title 
to  the  land  In  dispute  is  out  of  the  state, 
and  that  both  parties,  plaintiff  and  de- 
fendant, claim  the  title  under  W.  L.  Hen- 
ry, and  both  parties  claim  through  par- 
cbasea  at  execution  sale.  The  plaintiff 
shows  Tarious  Judgments  against  W.  L. 
Henry,  executions,  levies,  and  sale  and 
deed  by  the  sheriff,  dated  July  1, 1S71.  to 
G.  M.  Boberts,  W.  W.  BoUlns,  P.  Rollins, 
and  J.  L.  Henry»  and  a  regular  chain  of 
conv^ances  from  said  purchasers  except 
O  M.  Itoberts.  The  defendant,  us  his  ti- 
tle, introduces  a  Judgment  in  favor  of 
George  Brooks  against  said  W.  L.  Henry 
and  another,  of  date  Junior  to  some  of  the 
Judgments  under  which  plalntiO  claims, 
and  a  deed  from  J.  Sumner,  sheriff,  dated 
lltb  of  Septranber.  1869.  reciting  said  Judg- 
ment and  execution,  levy  and  sale,  to 
George  Brooks,  the  plaintiff  In  said  judg- 
ment. He  also  shows  a  regular  chain  of 
conveyance  from  said  George  Brooks,  and 
more  than  seven  years'  possession  under 
Bald  deed.  No  execution  showing  that 
George  Brooks  purchased  Is  In  evidence. 
Tbe  Judgment,  when  It  was  transferred 
under  aection  408  of  the  Code  of  CI  vU  Froced- 
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nre.  was  dormant,  and  therefore  the  Judg- 
ment execution,  If  there  was  any,  and  all 
the  proceedings  thereunder  were  Irregular, 
and  Geoi^e  Brooks,  the  purchaser,  b^g 
the  plaintiff  tn  the  Jadgment,  had  notice  of 
this  Irregularity,  and  therefore  no  title 
was  conveyed  to  him  by  this  deed  from  the 
sheriff.  Lytle  v.  LyUe,  94  N.  C.  0H3;  Curiee 
V.  Smith.  91 N.  C.  172.  This  deed  to  Geoive 
Brooks  Is,  however,  color  of  title,  (McCon- 
nell  V.  McConnell,  64  N.  C.  842;)  and  as  he 
took  possession  of  the  land,  claiming  It 
under  this  deed,  and  as  he  and  those 
claiming  under  him.  Including  defendant, 
have  held  such  possession  continuously  for 
more  than  seven  years,  the  defendant's  ti- 
tle has  ripped,  under  section  141.  Code  N. 
C.  The  plaintiff,  however,  iusistu  that  the 
seven  years'  possession  had  not  elapsed 
when  W.  W.  Rollins,  and  others  under 
whom  be  claims,  began  the  first  action  to 
recover  the  land,  which  was  the9th  of  Sep- 
tember. 18^.  [See  paragraph  19  of  facts.} 
And  his  learned  counsel  ably  argue  that 
d^Midant  cannot  rejoin  that  more  than 
twelve  months  elapsed  between  the  final 
Judgment  In  this  action  and  the  beginning 
of  the  second,  to-wlt,  from  spriog  term, 
1882,  to  aist  October,  1883,  because  he  has 
not  specially  pleaded  It  in  his  an  wer,  argu- 
ing that  it  Is  a  statute  of  limitation.  Tbe 
referee  Is  of  the  opinion,  however,  that  the 
defendant  Is  not  required  to  specially  plead 
this,  and  that  the  lapse  of  more  than 
twelvemonths  between  theflnal  Judgment 
tn  the  first  action  and  the  beginning  of  the 
second  one  Interrupts  the  continuity  of  ac- 
tion provided  for  by  section  142,  Code  N. 
C,  and  that  It  Is  fatal  to  plaintiff's  claim, 
and  that  the  time  should  he  counted  from 
December.  18S9,  when  George  Brooks  took 
possession  under  the.  deed,  to  Slst  Octo- 
ber, 1888,  when  the  second  action,  the  first 
by  the  present  plaintiff,  began,  [see  para- 
graph 21  of  facte;]  and  that,  this  being 
more  than  seven  yeurs,  thedefendant's  title 
has  ripened  and  perfected  under  section 
141,  Code  N.  C.  And  therefore  the  Issues 
raised  by  the  pleadings — to-wlt:  (1)  la  the 
plaintiff  a  corporation  as  alleged?  (2)  la 
the  plaintiff  the  owner,  and  entitled  to  the 
possession,  of  the  land  described  hi  the 
complaint,  or  any  part  thereof.  (8)  Was 
the  defendant  at  the  Institution  of  this  ac- 
tion In  tbe  wrongful  possession  of  said 
land  ? — should  be  answered,  the  first  tn  the 
affirmative  and  the  othertwo  in  the  nega< 
tive.  And  the  defendant  is  entitied  to 
Judgment  ckccordingly.  and  that  be  go 
without  day  and  recover  his  costs.  Re- 
sfwctfuUy  submitted  this  the  6th  day  ot 
March,  1889.   T.  H.  Cobb.  Referee." 

ExoepttoDS  to  Referee's  Report.  The 
plaintiff  excepts  to  the  report  of  the  referee 
filed  herein,  and  for  exception  alleges:  (1) 
That  tbe  referee  erred  In  his  conclusion  of 
law  tfaa  t  tiie  defendant  In  this  case  *  Is  no  t  re- 
qulred  to  specially  plead'  the  statute  of 
limitations.  (2)  That  the  referee  erred  In 
his  concluHton  of  law  that  the  plaintiff  is 
not  the  owner,  and  entitled  to  tbe  posses- 
sion, of  the  land  described  In  the  com- 
plaint, or  any  part  thereof.  (3)  That  the 
referee  erred  In  his  conclusion  of  law,  that 
the  defendant  was  not  In  the  unlawful 
posaession  of  said  land  at  the  institution 
of  thla  action.   (4)  That  tfa^  referee  erred 
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In  his  concluBlon  of  law,  that  the  HherttT's 
deed  to  George  Brooks  Ib  a  color  of  title. 
(5)  That  the  referee  erred  in  Wb  conclusion 
of  law,  thathe  dIdDottind,npuii  thewbole 
of  the  testimouy  and  the  law,  that  the 

filalntlffwaB  entitled  to  recover.  (6)  That 
besatd  referee  erred  In  bis  conclasfon  of 
law,  In  that  hedld  not  find  asaconclasioa 
of  law  on  his  finding offaetsthattheplaln- 
tlff  is  entitled  to  recover." 

Code  N.  C.  §  141,  provides  that  seven 
years'  adveree  poBseBslon  of  land  "under 
colorable  title, "  and  under  known  and  vis- 
ible linefl  and  bouudarles,  shfUl  be  a  per- 
petaal  bar  a^alnBt  theclalme  of  all  persons. 
Section  440  provides  that  no  execution 
shall  Issue  on  a  Jndgmen tatter  three  years 
from  Its  entry  without  leave  of  cOurt,  on 
motion,  with  personal  notice  to  the  ad- 
verse party. 

Jones  &  8baford,tor  appellant.  Cfias. 
A.  Moore,  E.  C.  Smith,  and  P.  A.  Cum- 
miaf(3,  for  appellee. 

Atbry,  J.,  (after  Btatint  the  flietf  as 

shove,)  It  was  competent  for  the  defend- 
ant to  prove  his  pusseesion  for  seven 
years  under  color  of  title  In  Bupport  of  the 
^neral  denial  In  the  answer  that  the 
plaintiff  wa«  the  owner  of  the  land  in  con- 
troversy. It  was  not  necessary  or  even 
proper  that  he  should  specially  plead  the 
fltatute.  Code,  S 141 ;  Farrlor  t.  Houston, 
«5  N.  C.  578. 

The  sheriff's  deed  purported  to  pass  an 
estateinfee-slmplein  the  land,  and,  though 
the  interest  of  the  Judgment  debtor  did  not 
vest  by  virtue  of  the  conveyance  In  the 
bargainee,  the  defendant,  by  continuous 
adverse  posHesslon  under  It  as  color  of  ti- 
tle for  Beven  years,  acquired  both  the  le- 
gal and  equitable  estate  against  the  plain- 
tiff certainly,  it  being  admitted  that  the 
land  had  been  granted  by  the  state. 
Avent  V.  Arrlngton,  10  S.  E.  Bep.  901,  (de- 
cided at  this  term.) 

It  being  found  ae  a  fact  that  the  title 
was  out  of  the  state,  and  that  the  defend- 
ant held  the  land  for  seven  years  prior  to 
the  bringing  of  tbe  action.  It  would  fol- 
low that  he  wai  then  the  owner,  and  In 
the  rightful  poaapBsion.  This  proposition 
would  dispose  of  theotherfonrexceptions, 
it  they  were  so  framed  as  to  make  it  our 
duty  to  consider  them.  But  not  one  of 
them  is  BO  specific  In  pointing  out  a  par- 
ticular conluslon  of  law  or  fact  as  to  di- 
rect attention  to  It.  Battle  v.  Mayo,  102 
N.  G.  437.  9  S.  B.  Bep.  884 ;  Snlt  t.  Suit,  78 
N.  C.272;  Currie  v.  McNeIll,88N.C.  176.  It 
would  be  impossible,  after  admitting  the 
findings  of  the  referee  to  be  true,  as  they 
cannot  be  questioned  in  this  court,  to  re- 
sist the  conclusions  reached  by  him.  HIb 
clear  and  full  statements  of  the  tacts  and 
the  law  applicable  to  them  have  left  little 
more  for  the  appellate conrt  to  do  than  to 
af&rm  ingeneral  terms  thejudgmentof  the 
court  below  overruling  the  exceptions  to 
bis  report. 

The  questions  discussed  by  tbe  counsel 
for  the  appellant  are  not  raised  by  the  ex- 
ceptions, and,  if  they  were  raised,  the  facta 
found  by  the  referee  would  not  sustain  the 

Eosition  that  the  defendant  was  estopped 
y  hiB  own  conduct.  It  does  not  appear 
that  be  was  present  at  the  sale,  nor  that 


be  even  cansed  execution  to  be  Issued,  nor 
did  or  said  anything  Inconsistent  with  hiR 
claim  of  title  to  the  land,  and  that  might 
have  induced  the  subsequent  purchasers 
to  think  he  would  set  up  noadverseclalm, 
nor  concede  tbat  tbe  sale  was  v^id  and 
would  pass  tbe  title  of  W.  L.  Henry.  Tbe 
question,  whether  such  an  estoppel  in  pais 
as  that  which  plalntitf  seeks  to  set  up 
should  have  been  set  up  In  the  pleadings, 
would  still  remain  If  the  exceptions  had 
been  more  specific  and  tbe  facts  different. 
There  is  no  error. 


Tbhebbb  et  a/,  v.  La.  Roquk  at  ox. 

{Supreme  Court  cf  North  Carolina   April  IS, 
189a) 

HnsBASS  AHO  Wtn—'Bxsmjtim  TarorB— Biosn 
or  Cbbditobs. 

1.  Where  the  consideration  for  land  coDveyed 
to  a  wife  is  f  urnUhed  In  part  by  the  husbaod  and 
in  part  by  tbe  wife,  tbe  wife  holds  a  share  of  the 
land.  In  proportion  to  the  amount  paid  by  the  bus- 
band.  In  trust  for  his  creditors,  subject  to  his  claim 
to  a  homestead,  and  the  balance  for  herself  ab- 
solutely; and  it  is  immaterial  what  amounts  are 
fumisoed  by  each  for  sabse^aeot  LmprovemeDts. 

S.  Code  n.  C.  18  l-^,  im  require  the  written 
consent  of  tbe  husband  in  order  to  affect  a  wife's 
property,  and  that  he  shall  join  with  her  in  alieu- 
in^  any  interest  of  hers  in  realty;  she  having  a 
pnvy  examination.  Held,  that  an  Insolvent  bus- 
band  cannot,  by  Improving  with  his  own  means 
land  paid  for  by  him  and  bis  wife,  and  conveyed 
to  tbe  latter,  subject  her  undivided  share,  or  bis 
homestead  in  his  own  share,  to  the  claims  of  bis 
Judgment  creditors,  who  know  of  the  nature  of  the 
estate,  though  the  wife  does  not  object  to  his  mak- 
ing the  Improvements,  where  she  also  has  made 
improvements  with  her  own  means,  and  It  does 
not  appear  tbat  she  knew  of  Us  Inwdvenoy. 
Shjbphkbd,  J.,  dissenting. 

This  was  a  ciril  action  brought  by  the 
plaintiffa.JadgnientcreditorB  of  the  defend- 
ant W.  D.  La  Roqne,  to  subject  the  land 
described  In  the  fifteenth  paragraph  ol  tbe 
complaint,  or  tbe  money  expended  by  the 
said  W.  D.  La  Boque  in  porcbasina:  s^d 
land,  and  in  placing  improvements  there- 
on, to  the  satisfaction  of  their  Judgments, 
tried  by  Bynum,  J.,  and  a  Jury  at  the  No- 
vember term,  1^489,  of  tbe  superior  court  of 
Lenoir  county,  upon  tbe  Issues  set  out  in 
the  record  proper. 

The  facts  admitted  and  found  by  tbe 
Jury  were  that  the  said  W.  D.  La  Boque 
bad  contracted  by  parol,  on  or  about  the 
Ist  day  of  January,  188tf ,  to  purchase  said 
land,  being  a  lot  In  the  town  of  Kinston, 
from  one  Washington,  and  on  the  12tb 
day  of  May,  1886,  paid  said  Washington 
$40  in  cash,  in  part  payment  of  the  pur- 
chase money,  and  at  the  same  time  exe- 
cuted to  him  three  notes.  Jointly  with  his 
wife,  tbe  feme  defendant,  for  tbe  balance 
of  the  purchase  money,  and  at  different 
dates.— one  for  $110,  and  two  others  for 
$11)0  each,— making  a  total  of  9^  as  tbe 
purchase  money ;  that  on  thesaldlStb  day 
of  May,  1886,  the  said  Washington,  at  the 
Instance  and  request  of  the  said  W.  D.  La 
Roque.conveyedthe  said  lot  of  land  to  the 
ftme  defendant,  Annie  P.  La  Boque.  in  (ee, 
taking  from  the  said  defendante  a  mort- 
Eage  on  tbe  land  to  secure  the  $310  unpaid 
purchase  money ;  that  afterwards  the 
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satd  W.  D.  La  Boqne  paid  f  IQO  of  the  pui^ 
chtuse  iDODey.andexpended  $650 in  placing 
a  raiidence  and  other  permanent  improve- 
nientB  upon  the  said  land,  all  being  his 
own  money,  and  without  any  considera- 
tion tlierefor  on  the  part  of  hie  eaid  wife ; 
that  the  said  conveyance  by  the  said 
Wudhinictoii  to  the  said  Annie  P.  La  Roqae 
was  without  any  consideration  upon  her 
paii:  moving  to  tlie  said  W.  D.  La  Roque 
other  than  her  signing  the  said  notes  of 
faiO  und  the  mortgage  to  said  Waahlng- 
tou  to  secure  the  unpaid  purchase  money; 
that  the  said  Annie  P.  La  Roque,  after 
the  said  12th  of  May,  1886,  paid  $150  of  the 
said  purchase  money,  and  expended  $25U 
In  placing  tlte  said  residence  and  Improve* 
nients  on  said  lot,  all  being  ol  her  own 
separate  property ;  that  there  was  allotted 
to  the  defendant  W.  D.  La  Roque,  on  or 
about  the  8d  day  of  February,  1887,  his 
pet-HOual  property  exemption  under  an  exe- 
cution Issuing  upon  the  Judgment  of  the 
plaintiffs  O.  M.  Lamb  &  Co.,  set  forth  in 
tlie  complaint,  to  the  amountof  $316 :  that 
all  thejudgments  Jn  the  amendment  to  the 
complaint  are  true  and  correct  as  therein 
stated ;  that  some  of  the  debts  on  which 
tlie  Judgments  of  the  plaintiffH  mentioned 
in  the  complaint  were  rendered  were  con- 
tracted before  the  12th  ol  May,  18S6,  and 
all  of  them  daring  the  year  1886;  that  the 
liouse  and  improvements  were  not  com- 
pleted, but  were  being  made,  during  1887; 
that  the  said  W.  D.  La  Roque  was  insolv- 
ent at  the  time  of  the  commencement  of 
tills  action ;  the  defendant  W.  D.  La  Roque 
claimed  his  homestead  in  the  said  lot  and 
improvements  to  the  extent  of  bis  interest 
as  shown  above;  that  said  Annie  P.  La 
Roque  claimed  the  property  as  her  own  by 
-vtrtueof  thedeedofconveyancefrom  Wash- 
ington to  her. 

Upon  the  admissions  of  defendants  and 
the  T«^ict  ot  the  Jury  as  set  out  In  the  rec- 
ord proper,  the  plaintiffs  moved, "upon  the 
admission  In  the  answer  and  the  findings 
of  the  Jury,  that  the  land  conveyed  by 
Washington  to  Annie  P.  La  Roque  be  de- 
clared subject  to  a  lien  for  the  sum  of  six 
hundred  and  twenty-six  dollars,  the  bal- 
ance of  the  sum  paid  by  W.  D.  La  Roque 
for  the  purchase  ot  said  land  and  in  plac- 
ing Improvements  thereon  after  said  con- 
veyance,  to-wit,  eight  hundred  and  ten 
dollars,  alter  deducting  therefrom  the  defi- 
ciency in  value  of  the  personal  property 
exemption  heretofore  allowed  him.to-wlt. 
one  hundred  and  eighty-four  dollars;  that 
said  land  be  sold  for  the  satisfaction  of 
said  sum  of  rix  hundred  and  twenty  six 
dollars;  and  that  said  sum,  when  realised, 
lie  applied  In  payment  of  the  plaintiffs' 
ludsmente. "  Which  motion  was  refused, 
and  theplaintiffs  excepted.  Plaintiffs  then 
moved,  "upon  an  adnilsBioo  and  findings, 
that  the  said  land  be  declared  subject  to  a 
lien  for  the  sum  of  four  hundred  audslxty- 
hIx  dollars,  the  balance  of  the  sum  paid  by 
W.  D.  La  Roqne  for  the  Improvements  on 
said  land  after  said  conveyance,  to-wit, 
the  sum  ot  six  hundred  and  fifty  dollars, 
after  deducting  therefrom  the  deficiency  in 
value  of  the  personal  property  exemption 
heretofore  allowed  him.  to-wlt,  one  hun- 
dred and  ^ghty-four  dollars;  that  the 
land  be  sold  for  the  satisfaction  of  said 
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sum  ot  tourbundred  and  sixty-six  dollara; 
and  that  said  sum,  when  realized,  be  ap- 
plied in  payment  ot  the  plaintiffs'  Judg- 
ments." Which  motion  was  refused,  and 
theplaintiffs  excepted.  The  plaintiffs  tbea 
moved,  "upon  an  admission  and  findings, 
that  the  said  land  be  declared  subject  to  a 
lien  for  the  sum  of  three  hundred  and  tok 
dollars,  the  balance  of  the  sum  paid  by  W. 
D.  La  Roque  for  the  purchase  of  said  land 
and  IJie  Improvemrats  thereon  after  said 
conveyance,  to-wit,  eiglit  hundred  and  tea 
dollars,  after  deducting  tnerefrom  his  per- 
sonal property  exemption  of  five  hundred 
dollars ;  that  said  land  be  sold  for  the  sat- 
isfaction ot  said  sum  ol  three  hundred  and 
ten  dollars ;  and  that  said  sam,  when  real- 
ised, be  applied  In  payment  of  the  plaln- 
tifts' Judgments."  Which  motion  was  re- 
fused, and  the  platntlfb  excepted.  Plain- 
tiffs then  moved,  "upon  said  admissions 
and  findings,  thatthe  said  land  be  declared 
subject  to  a  Hen  for  the  sum  of  one  hun- 
dred and  fifty  dollars,  l^e  balance  of  the 
sum  paid  by  W.  D.  La  Roque  for  the  Im- 
provements thereon  aftersaid  conveyance* 
to-wlt,  six  hundred  and  fifty  dollars,  after 
dednctingtherefrom  his  personal  property 
exemption  ot  five  hundred  dollars:  that 
said  land  be  sold  for  the  satlBfactloa  of 
said  sum  of  one  hundred  and  fifty  dullara ; 
and  that  said  sum,  when  realized,  be  ap- 
plied in  payment  ol  the  plaintiffs*  Judg- 
ments. "  Which  motion  was  r^sed,  and 
plaintiffs  excepted. 

The  court  then,  on  motion  of  the  d^end- 
ants'  counsel,  rendered  Judgment  (1)  that 
the  defendant  Annie  P.  La  Roque  Is  the 
owner  of 400-1250  ot  the  said  house  and  lot, 
and  Improvements  thereon;  (2)  that  the 
defendant  W.  D.  La  Roque  was  and  is  en- 
titled to  his  homestead  exemption,  to  be 
set  apart  and  allotted  to  him  and  his  fam- 
ily according  to  taw,  in  the  remaining  In- 
terest, to-wit,  860-1250  ot  said  lot,  house, 
and  Improvements,  against  the  Judgments 
ot  the  plaintiffs,  or  executions  issuing 
thereon;  (S)  that  defendants  recover  their 
costs  ot  suit,  to  be  taxed  by  the  clerk.  To 
this  Judgment,  plaintiffs  excepted,  as  fol- 
lows: "(1)  The  plaintiffs  except  to  so 
ranch  of  the  Judgment  In  this  case  as  ad- 
JndgBB  that  the  defendant  Annie  P.  La 
Roque  is  the  owner  of  460-1260  of  Uie  said 
house  and  lot,  and  the  fmprovempnts 
thereon;  (2)  the  plaintiffs  except  to  so 
much  ot  said  Judgment  as  adjudges  that 
the  defendant  W.  D.  La  Roque  was  and  Is 
entitled  to  his  homestead  exemptions  In 
said  lot.  to  be  set  apart  and  allotted  to 
him  and.  his  family  acMX>rdlng  to  law,  in 
the  remaining  interest,  to-wlt,  860'1250  of 
said  lot,houBe,and  Improvements, against 
thejudgments  of  the  iilalntlffa,  or  execu- 
tion Issuing  thereon ;  (3)  the  plaintiffs  ex- 
cept to  so  much  nf  said  judgment  as  ad- 
Judges  that  the  defendants  I'ecover  of  the 
plaintiffs  their  costs  of  the  action ;  (4)  the 
plaintiffs  except  to  the  Judgment  as  a 
whole. " 

Plaintiffs  appealed. 

Strong.  Gray  &  tstawps,  for  appellantB. 
Qeorge  Rountree,  for  respondents. 

AvsBY,  J.t  {after  st&tiDg  the  i&cts  as 
above.)  The  position  that  no  resulting 
txnst  was  raised  by  the  transaction  be- 
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tween  Waahlngton  and  the  defendants 
<hnBband  and  wile)  La  Roqne,  for  which 
plaintlffa'coanBel  contended,  Is  untenable. 
The  ^neral  principle  that  a  consideration 
la  neceBsary  to  raise  a  trust,  and  that  eq- 
uity will  protect,  aeainst  one  holding  the 
legal  title,  the  beneficial  interest  of  him 
who  pays  the  purchase  money  for  proper- 
ty, bad  Its  origin  In  the  old  doctrine  gov- 
eminK  uses.  Patton  v.  Clendenln,  S 
Mnrph.  68;  Pegues  v.  Fegues,  5  Ired.  Bq. 
418.  "  When  a  person  has  In  his  pussesslon 
money  or  other  personal  estate  belonging 
to  another,  or  when  a  title  In  lands  la 
made  to  him,  based  on  a  consideration, 
the  ownership  whereof  was  in  another,  be 
holds  tiie  personal  estate  or  the  legal  title 
to  the  lands  astrusteefortiietrueowtter.'' 
2  Blsh.  Mar.  Worn.  118;  Mosely  t.  Mosely. 
87  N.  C.  69.  The  rule  that  a  resulting  trust 
is  raised  in  favor  of  the  person  who  pays 
the  purchase  money  for  land,  though  the 
title  may  be  made  to  another,  is  subject  to 
qualification.  Wherethe  person  who  pays 
the  price  Is  under  a  legal,  or  even,  in  some 
instances,  a  moral,  obligation  to  maintain 
the  person  In  whose  name  the  purchase  Is 
made,  there  Is  a  presumption  In  equity 
that  the  purchase  is  intended  as  an  ad- 
vance or  gift  to  the  recipient.  2  Pom.  Eq. 
Jur.  §  1039  :  2  Story,  Eq.  Jur.  §9  1197,  1202, 
1208  ;  2  Bish.  Mar.  Worn.  §  121.  The  relar 
tlonshlp  between  husband  and  wife  is  a 
surtlclent  consideration  to  raise  this  pre- 
sumption when  the  former  tarnishes  the 
eonsideration,  and  causes  the  conveyance 
to  be  made  to  the  latter;  butthepresump- 
tlon  Is  repelled  by  proof  that  the  deed  was 
executed  to  defraud  the  husband's  credit- 
ors, and  a  resulting  trust  arises  In  their  fa- 
vor, subject,  however,  in  this  case,  to  the 
husband's  claim  of  homestead.  If  sus- 
tained. Levy  V.  Qrlffls,  65  N.  C.  236;  Per- 
ry, Trusts,  §§  148,  149;  Guthrie  v.  Gardner, 
19  Wend. 414;  Fatbt^ree  v.  Fletcher,  31  Miss. 
266  ;  2  Bish.  Mar.  Worn.  §S  124,  127.  The 
doctrine  Is  based  upon  the  idea  that  the 
equltHhie  Interest  In  land  is  dran'n,  asit 
by  Irresistible,  magnetic  attraction,  to  the 
person  who  pays  the  price;  and  where  It 
IB  bought  with  a  mixed  fund  the  beneficial 
interest  is  divided  among  thoHe  who  fur- 
nish It,  In  the  proportion  that  the  amount 
advanced  by  each  bears  to  the  whole  sum. 
2  Pom.  Eq.  Jur.  §  10.38;  2  Blsh.  Mar.  Worn. 
S  125;  Cunningham  v.  Bell,  83  N.  C.  S80; 
Lyon  V.  Akin,  78  N.  C.  260. 

Where  a  fund  arising  from  the  sitle  of  the 
wife's  separate  real  estate  before  it  Is  im- 
pressed, by  some  act  of  his,  with  the  char- 
acter of  personalty,  or  any  other  money 
constituting  a  part  of  her  separate  prop- 
erty, Is  used  in  the  purchase  of  land,  and 
the  title  is  tnkento  the  husband,  a  trunt  is 
created  In  favor  of  the  wife;  there  being 
no  presumption  that  she  intended  to  pro- 
vide for  him .  In  the  case  of  Lyon  v.  Akin, 
BUpra.  when  the  husband  married  In  1S46, 
bought  a  tract  of  land  in  July,  IH48,  for 
921s,  and  paid  fl50  of  said  sum  out  of  the 
fund  arlwlng  from  the  sale  of  his  wife's  sep- 
arate land, and  subsequently  ccmveyed  the 
land,  in  the  year  1K61,  to  secure  a  debt, 
and  the  mortgagee  bought  the  land  at 
forwIoHure  Kale.  It  was  held  that  the  mort- 
fCBg^  at-qulred  by  the  purchase  the  life- 
estate  uf  tbebuaband  as  tenant  by  curtesy 


only.  Btnum,  J.,  for  the  court,  said; 
"There  Is  a  resulting  trust  at  his  [the  hus- 
band's] death  to  the  wife  (or-  her  heirs,  if 
Bhe  does  not  survive  him)  to  the  extent  <A 
the  purchase  money  she  furnished."  In 
Canningham  v.  Bell,  enpra.  Justice  Uil.- 
LAKD  announces  still  more  explh-ltly  the 
principle  that  the  owners  of  the  ben<>flcial 
estate  inland  bold  interests  therein  in  pro- 
portion to  their  respective  advancements 
In  making  up  a  mixed  fund  for  Its  pur- 
chase. The  learned  Justk-e  says:  "The 
Judge  finds  as  a  fact  that  the  payments  on 
the  purchase  mouey  secured  by  the  mort- 
gage, so  far  as  made,  were  made  by  the 

Elalntirr,  as  agreed  on,  by  means  turnlshed 
y  her,  ( the  wife.)  or  d«i ved  from  her  sep- 
arate property;  and  thereby  an  equity 
arose  to  the  plaintiff  pro  tunto  her  pay- 
ments, and  win  arise  In  toto  on  full  pHy- 
ment.  to  have  the  trust  declared  and  t^n- 
foreed  In  her  favor,  "  etc.  Bee,  also.  <'a«e 
V.  Codding,  38  Cal.  191;  Smith  v.  £*atton, 
12  W.  Va.  541;  Smith  v.  Smith.  86  III.  1x9; 
Miller  v.Blrdsong,?  Baxt.&31.  The  result- 
lug  trust  Is  raised  by  the  payment  of  a 
part  or  ttae  whole  of  the  purchase  money 
of  land,  and  does  not  depend  tor  its  exist- 
ence or  extent  upon  the  amount  subse- 
quently advanced  to  be  expended  In  im- 
provements placed  upon  it.  An  equity 
was  raised.  In  the  present  case,  on  the  ul- 
timate payment  of  the  whole  of  the  price 
of  the  land  in  proportion  to  the  sum  paid, 
respectively,  by  each.  The  raortgaKe  lien 
being  discharged,  the  feme  defendant  held 
the  absolute  title  to  three  undivided  sev- 
mttas  by  reason  of  having  paid  f  150,  while 
she  held  four  undivided  sevenths  of  the 
land  in  trust  for  the  creditors  of  the  bus- 
band,  who  had  paid  $200,  subject  to  his 
claim  to  a  homestead.  The  law  relating 
to  trusts  looks  only  to  the  payment  lor 
the  land, and theamoantfumlshed  byeach 
after  the  original  agreement  with  Wash- 
ington for  betterments  is  not  a  factor  la 
arriving  at  the  equitable  Interests  uf  the 
two  contributors  to  the  mixed  fund. 
Francestown  v.  Deering,  41  N.  H.  44S;  9 
Blsh.  Mar.  Wom.  S  1^:  Rogers  v.  Mur- 
ray, 8  Paige,  898;  Steere  Steers,  S 
Johns.  Cb.  18. 

It  being  settled,  tben,  that  the  wife,  on 
the  discharge  of  the  mortgage  debt  to 
Washington,  had  an  absolute  estate  In 
three  undivided  sevenths  of  the  land,  and 
held  four  undivided  sevenths  in  trust,  two 

guestions  are  still  to  be  determined :  (1) 
ould  the  husband,  though  Insolvent  at 
the  time,  by  expending  $650  In  making  Im- 
provements on  the  land,  subject  the  undi- 
vided Interest  of  the  wife,  paid  fur  with 
her  own  separate  funds,  to  liability  to  sate 
at  the  instance  of  his  creditors,  who  seek 
to  follow  the  fund  BO  expended?  (2)  Was 
the  husband  deprived  of  the  right  to  have 
his  homestead  allotted  In  the  other  four 
undivided  sevenths  because,  when  he  paid 
tor  it,  be  did  not  retain  property  sntfldrat 
and  available  to  satisfy  the  claims  tbm 
due  to  his  creditors,  or  because,  at  best, 
there  is  a  resulting  trust  In  foar-eev«ntbs 
liable  Immediately  for  bis  debts,  IT  not  pri- 
marily subjected  to  his  right  of  home- 
stead? 

The  three  undivided  sevenths  of  the  land 
constituted  a  part  of  the  wparate,  estate 
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of  the  Ainacletendaiit;  and,  UU  Isehnrged 
with  a  lien  for  the  amount  expended  on 
titepremlsea  by  the  hQaband.ltmnBt  be  be- 
«atwe  of  an  Implied  contract  on  the  part  of 
the  wife  to  pay  for  them,  or  becauaa  ahe 
would  be  estopped  from  denying  thv>  claim 
of  one  who  built  the  boasea  or  other  per- 
manent atmcturea  without  objection  from 
her.  and  la  In  the  aame  way  prevented 
Irom  reeiBtlngr  that  of  the  creditor,  or, 
lastly,  because  ahe  la  deemed  Id  law  a  pai^ 
ty  to  the  fraud  perpetrated  by  the  hus- 
band, and  will  not  be  allowed  to  derive 
benefit  from  It.  In  Scott  v.  Battle.  85  N. 
C.  the  rule  la  laid  down.  In  reference 
to  the  wife,  that  "In  no  caae  will  the  law 
Imply  a  promise  on  her  part,  and  erery 
one  who  deals  with  lierls  held  to  doao  with 
A  knowledKBof  her  dlaablltty."  Uenceahe 
is  nut  held  liable  to  restore  to  any  person 
money  expended  In  Improvements  on  her 
land  when  the  person  who  makes  them  In 
preHumed  in  lawte  know  of  her  disability, 
and  not  to  be  misled  by  the  Idea  that  she 
had  capacity  to  eontractlnrefereoceto  her 
separate  estate  by  implication  of  law. 
In  the  rerent  case  of  Farthlnjr  v.  81iMde, 
10  8.  E.  Rep.  998,  (decided  at  tbla  term.) 
Justice  Shkpbbud.  dellverlnK  the  opinion, 
aays:  **  Accordingly,  it  has  been  deter- 
mined that  Code.  $  182H,  requiring  the 
written  consent  of  the  huaband  In  order 
to  affect  her  real  or  personal  estate,  did 
Dut  confer  upon  her,  even  when  such  writ- 
ten consent  was  given,  or  where  the  liabil- 
ity was  for  her  personal  expenses,  etc.,  the 

{>uwer  to  make  a  legal  contract.  Its  ob- 
ect  was  to  require  the  wrtttMi  consent  of 
ber  husband  In  order  to  charge,  in  equity, 
faer  Btatutoi*y  separate  estate,  on  the  tiame 
principle  which  requires  the  couHent  of  the 
trustee  when  the  separate  estate  Is  creat- 
ed by  deed  of  settlement.  Fippenv.  Wesson, 
74  1^  C.  4S7;  Flanro  v.  Wallace.  108  N.  C. 
396,  •  8.  E.  Rep.  BOT.  In  the  light  of  these 
and  other  decisions,  the  section  shuuld 
read  as  follows:  *No  woman,  during  her 
coverture,  shall  be  eaiiable  of  making  any 
«nArag^nient,  In  the  nature  of  an  executory 
contract,  by  which  her  statutory  real  or 
personal  estate  Is  to  be  charged  In  equity, 
without  the  written  consent  of  her  hus- 
band. But,  where  thei^onaideration  Is  for 
tier  necessary  personal  exiwuHes.  or  for 
the  support  of  her  family,  or  witere  it  la 
necessary  in  order  to  pay  her  antenuptial 
indebtedness,  ahe  may  ao  charge  auch  real 
or  personal  estate  without  such  cunaent 
of  the  husband.'"  Bat.  In  view  of  the 
oxpreas  requirement  of  law  that  the  hus- 
band and  wife  shall  Join,  with  privy  ex- 
amlnatl<m  of  the  latter.  In  aliening  any  in- 
terest In  real  property,^  the  foregulng 
construction  of  the  section  Is,  In  the  saiue 
case,  modified  In  Its  application  to  the 
separate  real  estate  of  the  wife;  and  the 
court  say  that  the  wile's  "power  to  charge 
such  separate  estate  by  an  engagement 
in  the  nature  of  a  contract  Is  measured 
and  limited  by  her  power  to  dispose  of  the 
same;  [and!  it  must  follow  that  if  the 
wife,  with  the  written  consent  of  her  bus  • 
band,  had  expressly  charged  herstatutory 
separate  real  estate.  It  would  have  tieen 
of  no  avail  without  privy  examination. " 
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She  eannot,  therefoTe,  subject  her  land,  or 
any  separate  Interest  therein,  to  a  lien  in 
any  possible  way  but  by  a  regular  con- 
veyance executed  according  to  the  require- 
ments of  thestatute;  and  the  law  will  not 
allow  ber  to  dispense  with  these  necessary 
forms,  and  accomplish  what  she  is  prohib- 
ited from  doing  directly  by  a  silence  that 
will  estop  her  or  prevent  her,  in  a  court  of 
conscience,  from  enjoying  the  benefit  of  the 
enhanced  value  of  her  Interest,  beeauseahe 
la  supposed  to  have  been  a  participant  in 
the  fraud  of  her  husband.  In  Lambert  v. 
Kinnery,  74  N.  C.  and  In  LIttlelohn  v. 
Egerton,  76  N.  C.  468,  this  court  held,  in 
effect,  that  a  debtor  could  not  evade  the 
law,  and  pass  his  right  to  a  homesteail, 
by  any  act  that  amounted  to  an  estopptd 
In  pals,  and  that  he  could  not  waive  It  in 
any  way,  in  favor  of  bis  creditors,  "except 
by  a  deed  In  wbich  the  wife  should  loin 
with  privy  examination. "  Hughes  v. 
Hodges,  102  N.  C.  244. 9  8.  E.  Rep.  437. 
Neither  can  we  concur  in  the  vlewthatthe 
fraud  of  the  husband  In  expending  money 
which  Justly  belonged  to  his  creditors,  and 
the  silence  of  the  wife,  (even  If  she  bad 
known  his  pecuniary  condition,  which 
does  not  poalttvely  appear,)  shall  have 
the  force  and  effect  of  subjecting  the  wife's 
interest  to  sale,  when  we  have  said  that 
no  charge  or  lien  upun  It  could  be  created 
except  by  deed  pn>ven  in  the  regular  mode. 
Farthing  v.  Shlelda.  supra. 

It  must  be  remembered  that  the  land 
was  conveyed  to  the  Ame defendant  on  the 
12th  of  May,  18M6,  and  immediately  sub- 
jected to  the  lien  of  a  mortgage  deed.  In 
which  she  Joined  her  husband,  to  secure  the 
three  notes  fur  the  residue  of  the  purchase 
mi>ney.  Some  of  the  debts  due  the  plain- 
tiffs, the  judgment  creditors,  were  con- 
tracted before  that  deed  and  mortgage 
were  niaiie,  while  all  of  them  were  created 
during  the  year  1W6.  The  house  and  Im- 
provements were  not  completed,  but  were 
be4ng  couMtructed.  during  the  year  lw<7. 
It  dues  not  appear  that  the  wife  knew 
that  the  husband  was  insolvent,  or,  In- 
deed, owed  any  debts  except  the  notes 
payable  to  Washington,  signed  by  liuth. 
yhe  expended  of  her  own  means  $15U  of 
the  purchase  money,  and  S'-ISO  in  Improve- 
ments; the  creditors  sitting  idly  by,  with 
notice  of  the  nature  of  the  deed  and 
mortgage,  and  with  power  at  any  time  to 
inatltuti'  against  the  husband  proceedings 
supplementary  to  execution,  since  it  hi>- 
pe^ra  that  all,  or  nearly  all,  of  the  Jutlg- 
menta  were  rendered  and  dockete<l  in  the 
year  ls«(J,  before  any  money  was  expended 
In  betterments.  We  see.  therefore,  no 
peculiar  hardship  In  protecting  the  rights 
of  the  rente  covert  against  ihe  probable 
sacrifice  of  what  she  has  expended  on  an 
Incomplete  house;  but,  whether  the  cred- 
itors are  made  to  suffer  or  not.  we  must 
adhere  to  the  interi)retatlon  placed  upon 
our  statutes.  In  Farthing  ▼.  Shields  the 
court  said,  in  reference  to  the  rights  of  the 
wife:  "As  to  her  not  being  privileged  to 
commit  a  fraud,  therecanbenofraud  grow- 
ing out  of  thecontract  of  a  married  woman. 
It  stands  upon  Its  own  strength,  both  in 
law  and  equity.  If  perfect,  then  well  and 
good.  If  Imperfect,  It  Ik  an  ehnolute  nulli- 
ty. ■*  Towles  V.  Fisher,  77  N.  C.  438.   So  no 
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one  Bhoald  be  mlBled  by  the  co&dact  of  a 
mairled  woman.  He  should  recollect  that 
she  cannot  incur  liability  amounting  to  a 
lien  on  her  land,  indirectly  or  directly,  and 
take  meauureH  for  his  own  protection  ac- 
cordingly. 

We  are  aware  that  the  decisions  in  some 
of  ttaestates— twoof  which  weredted.and 
another  examined,  by  u»— are  in  apparent 
conflict  with  the  views  we  hare  expressed. 
It  is  our  duty  to  construe  our  statutes, 
and  endeavor  to  make  our  own  Interpre- 
tations, In  the  different  phases  In  which  we 
apply  them,  harmonize.  These  differences 
among  the  courts  often  grow  out  of  the 
varying  provisions  of  the  laws  of  the  dif- 
ferent states.  Cord,  in  bis  work  on  the  I<e- 
Kal  and  Equitable  Klgbts  of  Married 
Women,  (volume  2,  6  1287.)  stated  the 
principle  as  follows:  *~Where  the  wife  has 
not  the  power  to  contract,  she  cannot,  by 
any  act  of  hers,  estop  herself  as  to  her  ti- 
tle or  right,— not  even  her  assent  to  the 
gift  or  dedication  of  her  land  for  the  use 
of  a  railroad  by  her  husband.  »  •  •  She 
eouid  only  dispose  of  or  incumber  it  in  the 
way  prescribed  by  statnte ;  and  what  she 
eoald  not  deprive  herself  of  by  direct  and 
express  contract  with  the  defendant,  we 
think  It  cleartbat  she  could  not  lose  by  the 
Indirect  method  of  an  estoppel /n  pa/s. " 
Todd  V.  Railroad  Co.,  18  Ohio  St.  514. 

Whether  the  rule  ordinarily  applied  in 
transactions  between  men  with  reference 
to  fraudulent  deceptions  can  be  made  to 
operate  as  to  married  women,  in  any  case, 
without  giving  an  Indirect  opportunity  to 
alien  or  Incumber  contrary  to  the  statute, 
or  not,  it  is  certain  that  her  simple  silence 
In  this  ca.se,  \t  Ithout  proof  of  participa- 
tion In  the  fraud,  or  her  failure  to  prevent 
her  husband  from  building  on  the  land, 
does  not,  according  to  any  adjudication 
of  this  court,  work  an  estoppel,  or  create 
an  Incumbrance  tor  which  the  wife's  in- 
terest can  be  subjected  to  sale.  SeeWeath- 
ersbee  v.  Farrar,  97  N.  C.  106, 1  S.  E.  ilep. 
616;  Loftln  v.  Croseland,  94  N.  C.76;  Burns 
V.  McGr^or,  90  N.  C.  222;  Towles  v.  Fish- 
er, 77  N.  C.  487;  Rencher  v.  Wynne,  86  N. 
C.  268;  Clark  v.  Hay,  98  N.  G.  424, 4  S.  £. 
Kep.  190;  Boyd  v.  Turpin,  94  N.  C.  187. 

It  has  been  settled  that.  It  the  wife  re- 
fuses to  perfect  the  title  to  land  taken  fn 
exchange  by  another  tor  land  vested  in  her, 
she  will  be  held  bound  to  carry  out  the 
trade  by  paying  the  difference  in  price. 
Bums  V.  McGregor,  supra.  But.whlleeq- 
ulty  can,  by  refusing  its  aid  or  otherwise, 
and  will,  prevent  a  ibma  covert  from  t&k- 
Ing  an  unconsctentloUB  advantage.  It  can- 
not give  to  her  acts  the  effect  of  repealing 
a  statnte. 

It  was  held  In  Cm m men  v.  Bennet, 
68  N.X;.  494,  that  a  debtor  who  attempt- 
ed to  convey  his  land  to  defraud  his 
creditors  did  not  thereby  forfeit  bis  right 
to  a  homestead  when  the  creditor  caused 
the  fraudulent  deed  to  be  declared  void; 
and  in  snbseqaent  adjudications  this  rul- 
ing has  been  repeatedly  approved,  either 
directly  or  by  Implication,  Whitehead  v. 
Splvey,  108  N.  C.  66,  9  S.  E.  Rep.  319;  Bur- 
ton v.  Spiers.  87  N.  C.  87;  DuvaU  v.  Rol- 
lins, 71  N.  C.  218 ;  Lambert  v.  Klnnery ,  74  N. 
C.  848;  Qaster  v.  Hardie,  75  N.  C.  460. 

In  Dortch  v.  Benton,  98  N.  C.  190, 8  S.  E. 


Rep.  688.  this  court  held  that  a  purchaser 
of  land,  under  an  executory  contract  of 
sale,  who  paid  a  part  of  the  purchase- 
money,  became  immediately  the  equitable 
owner  of  the  land,  subject  to  the  Hen  uf 
the  purchase  money  due,  and  was  entitled 
to  have  his  homestead  allotted  In  the  land. 
The  ruling  in  that  is  drawn  in  question  la 
the  discussion  of  the  present  case.  Pom- 
eroy,in  his  work  on  Eqidty  Jurlsprudoiee.. 
( volumel,  §  372,)  says,  in  reference  to  the  in- 
terest of  vendor  and  vendee;  "If  the  con- 
tract is  made  upon  au  actaaJ,  valuable 
consideration,  and  complies  In  other  re- 
spects with  the  requisites  prescribed  by 
equity,  then  as  soon  as  it  is  executed  and 
delivered  the  vendee  acquires  an  equitable 
estate  In  the  land,  subject  simply  to  a  llok 
In  favor  of  the  seller  as  security  for  pay- 
ment of  the  price,  while  the  vendor  be- 
comes equitable  owner  of  the  purchase' 
money.  There  Is  In  this  case,  as  in  the 
last,  an  equitable  conversion.  The  ven- 
dee's interest  isat  onceuon verted  into  real 
property,  with  ail  its  features  and  Inci- 
dents, while  the  vendor's  interest  la,  to- 
the  same  extent,  personal  estate."  Id 
Qaster  v.  Hardie,  75  N.  C.  461,  Btndh,  J., 
says :  "  For  It  la  well  settled  that,  as  be- 
tween the  debtor  and  the  creditor,  the 
debtor  is  entitled  to  his  exemption  wheth- 
er he  has  made  no  conveyance  of  bis  prop- 
erty at  all,  or  has  made  one  fraudulent  as 
to  his  creditors.  It  is  equally  well  set- 
tled that  the  debtor  is  entitled  to  the 
homestead  in  an  equity  of  redemption  in 
lands  only  subject  to  mortgage  debt. "  In 
a  case  not  unlike  the  present,  the  supreme 
court  of  Illinois  held  that  an  insolvent 
debtor  would  not  be  deprived  of  tiie  bene- 
fit of  the  homestead  exemption,  where  he 
purchased  the  property  with  his  own 
money,  merely  because  he  procured  the  ti- 
tle to  be  vested  In  his  wife.  Clpperly  v. 
Rhodes,  68  III.  860.  This  view  of  the  law 
was  sustained  by  Dillon,  C.  J  ,  in  Cox  v. 
Wilder,  2  1)111.  45.  In  Ruohs  v.  Uooke. 
8  Lea,  Ii02,  It  was  held  that,  where  a  hus- 
band voluntarily  conveys  land  to  his  wife 
to  hinder  and  delay  his  creditors,  the  right 
of  homestead  was  not  defeated.  See,  also, 
Boynton  v.  McNeall.Sl  Orat.  4S6;  Thomp. 
Homest.  &  Ex.  S  881.  The  case  of  Hlxon 
V.  George,  18  Kan.  258,  was  one  In  which 
an  Insolvent  debtor  expended  his  money 
tor  land,  took  the  title  in  the  wife's  name, 
and  constructed  improvements  on  the  land 
with  his  own  means;  and  yet  the  court 
sustained  his  claim  to  a  homestead  in  the 
land. 

If  a  mortgagor  can  claim  a  homestead 

in  an  equity  of  redemption,  the  l^al  es- 
tate being  in  the  mortgagee,  as  this  court 
has  held,  the  objection  that  a  homestead 
cannot  be  artsigned  In  a  mere  equity  will 
not  lie;  and,  if  the  interest  of  a  vendee  is. 
In  equity,  the  ownership  of  land,  a  result- 
lug  trust  must  be  also  the  equitable  es- 
tate. If  the  objection  be  based  upon  the 
Idea  that,  as  between  husband  and  wife, 
the  presumption  is  that  the  purchase 
money  for  land  to  which  title  was  made 
to  her  by  direction  of  the  former  was  ad- 
vanced for  her  beueflt,  and,  until  the  cred- 
itors move,  the  whole  estate,  legal  and  eq- 
uitable, is  in  her,  the  reply  Is  that,  just  in 
the  same  way,  every  conv^ance  made  to- 
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defraud  creditora  Is  good  inter  partes.  So 
that,  II  any  fraudolent  gnuitur  Is  enti- 
tled to  a  homestead  after  his  conveyance 
Is  declared  void  by  the  uourts,  the  same 
reasuDlng  must  make  it  lawful  to  allow  a 
faoniestead  to  be  allotted  in  cases  like  the 
preuent. 

We  conclude,  therefore,  that  a  home- 
stead Phould  be  allotted  in  the  eqaitable 
estate  In  (our  andivided  sevenths  of  the 
land,  and  that  the  wife  is  the  owner  ol 
three  nndlvided  sevenths.  The  Judgment 
below  must  be  modified  accordingly.  Kei- 
therof  the  partii'scan  recover  costs  In  this 
court.   Judgment  modified. 

Sbgpherd.  J.,  (diaaentinfc.)  lam  unable 
to  concur  in  that  part  of  the  opinion  which 
declares  thatthe defendant  W.D.  La  Boqne 
Is  entitled  to  a  homestead  exemption. 
Neither  can  I  ajcreethat  the  equitahJe  re- 
lief suuffht  in  this  action  is  based  upon  the 
Idea  that  there  is  a  resulting  trust  infavur 
of  either  the  debtor  or  creditor.  The 
proposition  is  that,  if  an  insolvent  hus- 
band purchases  land  with  his  own  money, 
and,  for  the  purpose  of  defrauding  his 
creditors,  procures  the  title  to  be  made  to 
his  wife,  he  is,  as  against  creditors  seeking 
to  subject  the  fund  so  fraudulently  with- 
drawn, entitled  to  a  hnmeutead  exemption 
of  $1,000.  The  authorities  cited  from  Vir- 
ginia, Tennessee,  and  ThompHon  ouHome- 
etend  are  where  the  legal  title  was  in  the 
debtor,  and  fraudulently  conveyed  by  him. 
They  stand  apim  the  same  principle  as 
Crunimen  v.  Bennet,  6R  N.  C.  which  is 
based  upon  the  ground  that  the  fraud  of 
the  dehtbr  has  been  Ineffectual  to  change 
bis  relation  to  the  property,  and  for  that 
renBon  he  Is  entitled  toahomestead.  It  Is 
plain  that  such  authority  has  no  applica- 
tion where  the  debtor  never  bad  the  legal 
title;  and,  if  It  can  be  used  at  all  In  a  case 
like  the  present,  it  tends  to  show  that  only 
the  pemonal  property  exemption  can  be 
allowed  the  debtor,  since,  if  the  transac- 
tion Is  void  for  fraud,  the  Investment  falls, 
leaving  the  money  impressed  with  the 
nsual  characteristics  and  incidents  of  per- 
sonal property.  TheKansas  case  only  de- 
cides that  the  debtor  is  entitled  to  the 
homestead  as  against  subsequent  credit- 
on) ;  and  this,  together  with  the  Illinois 
and  Wisconsin  cases,  is  founded  upon  the 
peculiar  laws  governlngthe  homestead  in 
those  states.  Any  one  who  reads  a  work 
on  homestead  exemptions  cannot  fail  to 
be  struck  with  the  Infinite  variety  of  laws 
anon  the  snbject,  and  the  consequent  con- 
flict of  the  decisions  of  the  courts  ol  the 
Tarlons  states.  Mr.  Thompson,  In  bis 
preface  to  his  work  on  Homestead  and 
Exemptions,  well  says  that  "  the  result  is 
aconfuHed  and  almost  Inexplicable  system. 
Indicative  of  differing  tntentluns,  theories, 
nnd  designs  on  the  part  of  the  law-makers 
with  r^ard  to  the  practical  application 
of  the  law,  expressed,  generally,  without 
any  very  snccea^l  attempt  at  definition 
of  terms,  or  manifestation  of  meaning  and 
purpose.  The  Inevitable  consequence  is  a 
conflict  of  Judicial  construction  and  Inter- 
pretation, but  a  pretty  general  agreement 
of  the  courts  and  the  legal  profession  In 
sentiments  of  disgust  for  the  unsatistac- 
torj  and  uncertain  conditio^  of  this  d&> 
T.ll8.E.no.6— ^ 


partment  of  Jurisprudence."  How,  after 
this  candid  expression  of  the  eminent  au- 
thor, any  weight  can  be  attached  to  such 
decisions  outside  of  their  own  states,!  am 
at  a  loss  to  understand.  Especially  is  this 
true  when  such  decisions  are  utterly  in- 
consistent with  the  old  and  well-settled 
principles  applicable  tu  the  fraudulent  acts 
ol  insolvent  debtors,  the  effect  of  such 
transactions  In  reference  to  their  property, 
and  the  principles  governing  the  remedies 
which  must  be  pursued  by  the  creditors. 

It  is  but  natural,  therefore,  that  the 
court  should  place  but  little  reliance  upon 
such  authorities,  and  endeavor  to  ba»u  its 
ruling  upon  Home  rational  theory  in  har- 
mony with  the  principles  of  law  and  equity 
as  uniformly  expounded  by  the  Jurltits  of 
this  state.  This  it  has  sought  to  do  by 
placing  the  decision  upon  the  ground  that 
the  debtor  has  some  latei'est  In  the  land 
which  he  has  fraudulently  procured  to  be 
conveyed  to  the  wife.  It  Is  upon  this 
theory  that  Dortch  v.  Benton,  S  S.  E.  Rep. 
638,  was  decided;  the  court  resting  Its 
opinion  upon  the  idea  that  the  husband 
had  acquired  an  equitable  estate  by  a 
valid  contract  of  purchase.  Whatever 
may  be  the  facts  of  that  case,  it  Is  trlenr 
that  this  is  the  principle  of  the  decision. 
This  principle  of  an  equitable  estate  in  the 
debtor  Is  a  safe  one,  if  sustained  by  the 
foots;  and  It  is  manifest  from  the  conclud- 
ing part  of  the  opinion  in  tbls  case  that 
the  decision  Is  grounded  upon  that  theory 
alone.  It  Is  too  plain  for  argument  that 
the  husband  has  no  such  equity  by  reason 
of  his  being  a  vendee  under  a  contract  of 
sale ;  for  at  the  very  time  he  made  his  first 
payment  the  title  was  made  to  the  wife, 
and  previously  he  hcd  nothing  whatever 
butthebare  parol  agreement  of  theowner, 
Waahlngton,  that  he  would  sell  him  the 
land  at  u  certain  price.  £>u  far  from  hav- 
ing any  estate,  be  did  not  have  even  a 
mere  right  In  equity.  Another  reason  why 
this  view  cannot  be  sustained  Is  that  be 
never  paid  any  money  under  such  parol 
contract,  but  the  money  sought  to  be  sub- 
jected was  all  paid  at  the  time  of,  or  sub- 
sequent to,  the  conveyance  to  the  wife. 
Moreover,  it  would  be  ulmurd  to  say  that 
the  husband  can  be  a  vendee  under  an  ex- 
ecutory contract,  while  at  the  same  time 
his  wife  is  holding  the  land  nnder  an  exec- 
uted contract,  made  at  his  Instance,  by  the 
same  vendor.  It  must  follow,  therefore, 
that,  if  the  said  defendant  has  any  inter- 
est at  all  In  the  land,  It  must  be  by  virtue 
of  a  resulting  trust;  and  this  seems  to  be 
thevlewof  thecourt.  This  resulting  trust 
Is  finely  said  to  be  "based  upon  the  idea 
that  the  equitable  interest  In  land  is 
drawn,  as  If  by  Irresistible,  magnetic  at- 
traction, to  the  person  who  pays  the 
price. "  This  magnetism,  however,  Is  pow- 
erless In  the  present  case ;  and,  so  far  from 
any  equitable  lutfireat  being  attracted  to 
the  insolvent  husband,  it  Is,  under  the  clr- 
cumstancea,  absolutely  repelled,  and  driven 
beyond  his  reach.  There  are  two  reasons 
for  this.  One  is  because  the  money  paid  Is 
presumed  to  be  an  advancement  to  the 
wife.  In  such  case  there  can,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  no  re- 
sulting trust.  This  Is  too  plain  to  require 
the  cttatjon  ol  authority,  and  is  conceded 
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to  the  opinion  of  the  court.  The  other 
reaBon  Is  that,  the  transaction  being 
fraudulent, "  equity  will  not  assist  the  per- 
petrator ol  the  fraud,  and  conBequently 
will  decline  to  enforce  the  trust  which 
would  otherwise  result  were  the  transac- 
tion a  bona  Sde  one,  lor  his  benefit. "  Bisp. 
Eq.  124;  Page  v.  Goodman,  8  Ired.  £q.  16; 
Bhem  v.Tnll,  13  Ired.  61;  Qowlng  t.  Rich, 
1  Irod.  663;  Dobson  v.  Erwln,  1  Dev.  &  B. 
660. 

It  heAng  concluBlTely  settled,  then,  that 
therecan  be  no  resulting  trust  for  the  hus- 
band. It  Is  finally  insisted  that  a  trust  re- 
sults in  favor  of  the  creditors.  This  Is  the 
law  in  New  York.  Minnesota,  Wisconsin, 
Kansas.  Indiana,  Kentucky,  and  perhaps 
other  states ;  but  this  Is  only  by  reason  of 
statutes  expressly  providing  that  such  a 
trustshall  result  forthe  benefit  of  the  cred- 
itors. 2  Pom.  Eq.  Jnr.  %  1012;  Tied.  Real 
Prop.  §  600,  notes.  In  some  states  It  is 
even  held  that  the  Interest  of  the  fraudu- 
lent debtor  in  such  a  case  may  be  soid  un- 
der execution.  That  no  such  trust  results 
to  a  creditor,  and  that  equity  does  not  as- 
sist him  upon  any  such  principle,  Is  so  well 
settled  by  the  decslons  of  this  conrt.  as 
well  as  the  text-books,  that  It  Is  a  matter 
of  surprise  to  me  that  there  can  be  the 
least  doubt  upon  the  subject.  In  the  lead- 
ing and  Instructive  case  of  Dobson  v.  Er- 
wln, supra,  RuFFiN,  C.  J., says :  " The  debt- 
or himself,  then,  could  not  claim  a  recon 
veyance  upon  the  foot  ot  such  a  trust.  It 
Is  not  deemed  a  valid  trust,  fit  to  be  exe- 
cuted In  a  court  of  eqnlt7>  For  the  same 
reason,  one  claiming  as  a  creditor  of  the 
debtor  could  not  Insist  on  it  by  way  of  af- 
firming the  alleged  agreement  and  asking 
the  execution  of  the  trust.  The  court  does 
not  recognlBe  any  such  trust  for  the  pur- 
pose of  enforcing  it,  as  such,  in  favor  of 
any  person,  because,  if  it  existed.  It  Is  co^ 
Incus,  and  avoids  the  deed  itself.  A  cred- 
itor cannot,  therefore,  be  relieved  upon  a 
bill  which  supposes  the  existence  and  va- 
lidity ol  such  a  trust  *  •  *  So.  on  the 
other  hand,  as  we  think  clear,  there  can 
be  no  such  trust;  and  relief  In  equity 
would  be  founded,  not  on  It,  but  on  a 
ground  entirely  different,  namely,  the  fraud- 
ulent Intent  to  withdraw  the  debtor's  ^ 
tate  from  his  creditors."  The  remedy, 
says  the  same  distinguished  Jurist  In  Gow- 
Ing  V.  Rich,  supra,  Is  founded  on  "tiie  right 
In  equity  to  follow  the  funds  of  the  debt- 
or. "  To  the  same  effect  Is  Rhem  v.  Tull, 
supra.  In  which  Pkabson,  J.,  says:  "In 
fact.  It  could  not,  as  a  trust,  be  recog- 
nized In  favor  of  any  person.  A  court  of 
equity  could  not  recognise  and  enforce  it 
as  a  trust  even  in  favor  of  a  creditor." 
So,  In  Wall  v.FairIey,77  N.C.IOT.Rodman, 
J.,  says  that  the  words  "'real  property* 
•  •  *  cannot  l>enon8truedtocoTer  landln 
which  the  defendant  never  had  any  estate 
or  right,  and  as  to  which,  his  creditors 
have  only  a  right  In  equity,  to  follow  a 
personai  fund  which  has  been  converted 
into  the  land  as  a  gUt  to  his  children,  and 
in  fraud  of  them.**  This  languagels  quot- 
ed with  approval  by  Dillard,  J.,  In  Dixon 
v.  Dixon,  81  N.  C.  824,  who  then  proceeds  as 
follows:  "But  in  the  case  of  a  suit  to 
reach  the  funds  ol  a  debtor  not  capable  of 
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being  applied  under  an  execution*  as  in  this 
action^to  reach  the  money  of  the  judgmrat 
debtor  vested  In  the  land  conveyed  to  the 
wife,  there  Is  no  lien  by  the  Judgment  orex- 
ecutlon,  and  the  Jurisdiction  arises  because 
there  Is  no  lien;  and  theactlon,  when  Insti- 
tuted, at  the  most,  is  looked  on  as  one  to 
follow  the  funds  of  the  debtor. "  The  cod- 
aensua  of  judicial  opinion,  therefore.  Is 
that. In  a  case  Ukeours,  there  can  be  no  re- 
sulting trust  either  In  favor  of  the  debtor 
or  the  creditor,  and  that  the  purchase 
money  paid  by  the  husband  can  be  fol- 
lowed into  the  land  as  a  personal  fund  on- 
ly These  prloclplra  being  so  abundantly 
established,  1  am  at  a  loss  to  conceive  by 
what  Judicial  magic  this  personal  fund, 
which  has  been  and  can  only  be  followed 
as  such,  is,  at  the  moment  it  comes  within 
the  reach  of  the  creditor.  Impressed  with 
the  character  of  realty,  and  protected  by 
the  homestead  exemption.  There  Is  noth- 
ing In  the  constitution  which  authorizes 
such  a  doctrine.  On  the  contrary,  the  dis- 
tinction between  real  and  personal  prop- 
erty, in  respect  to  exemptions.  Is  thtjre  ex- 
pressly recognised  In  thedltferentamounts 
allowed  the  debtorln  each  species  of  prop- 
erty ;  and  I  can  find  nothing  In  that  in- 
strument which  in  the  stlghtest  degree  aJ- 
ten*  the  well-settled  principles  by  which 
real  and  personal  estate  Is  to  be  distin- 
guished. The  debtor,  then,  having  no  eq  ul- 
table  estate  by  reason  of  his  mero  verbal 
agreement  to  purchase,  and  there  being  no 
resulting  tmsteltherln  blsfavorortn  tliat 
of  his  creditor.  It  must  follow  that  he  has 
no  equitable  Interest  whatever  in  the  land, 
as  such,  which  can  be  asserted  by  or 
through  him.  The  purchase  money,  there- 
fore, is  treated  as  a  personal  fund  fraudu- 
lently withdrawn  from  his  creditors.  Be- 
ing followed  only  as  such  personal  fund.  It 
must  necessarily  be  treated  as  such  to  the 
end.  This  beHng  so,  the  debtor  would  be 
entitled  only  to  the  personal  property  ex- 
emption. 

In  coDcluslon,  I  will  add  that,  even  If 
there  were  no  credltore,  and  the  convey- 
ance had  been  made  to  a  stranger,  there 
could  only  be  a  resulting  trust  to  the  ex- 
tent of  the  $40  paid  at  the  time  of  the  con- 
veyance. Here  all  o(  the  money  except 
this  small  amount  was  paid  some  time 
after  the  conveyance  was  executed.  In 
order  to  constitute  a  resulting  trust,  "the 
consideration  must  be  paid  by  the  i>erHon 
claiming  the  resulting  trust  at  the  time  of 
the  tranRaction  of  sale  or  conveyance. 
Any  subsequent  payment  of  the  considera- 
tion by  such  person,  ev«i  though  he  bas 
been  compelled  to  do  so  as  surety  of  the 
grantee,  will  not  raise  a  tmst."  Tied. 
Real  Prop.  S  500;  Adams,  Eq.  (7tfa  EA.)  33, 
note. 

Believing,  as  I  do,  that  the  ruling  of  the 
court  is  based  upon  reasoning  wholly  in- 
consistent with  the  clear  and  well-deHned 
distinctions  and  principles  ho  thoucrhtfully 
elaborated  and  Interwoven  into  our  juris- 
prudence by  the  great  Judlclalmlndsof  the 
past,  and  that  a  departure  from  them  can 
only  result  In  confusion  and  Incongruities, 
I  have  been  constrained  to  enter  ray  dls* 
sent,  and  to  state  some  ol  the  reaaons  up- 
on which  it  Is  founded. 
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SOUTHEBIf  FKBTILIZBB  CO.  V.  RSAMBfl. 

{Supreme  Court  of  North  CaroUna.   April  14, 
1890.) 

bSUUXCIt— ASSIORICXSI  OV  POUOT— EnOPPKL~ 
PABTMBBSHIF— TbIAL  BT  CoDBT. 

1.  B.  bavlng  several  polldea  of  InsnrBiioe  on  a 

lot  of  tobacco  assigned  some  of  them  to  M.,  some 
to  M.  "as  his  Interest  may  appear, "  and  some  to 
M.  &  Co.  "aa  their  Interest  may  appear. "  The  to- 
bacco waa  destroyed,  and  a  suit  in  which  B.,  M., 
and  IL  &  Co.  were  Joined  as  platntifls  was  brought 
<m  the  polloies  in  the  snperior  coarl,  but  the  cause 
was  transferred  to  the  united  States  circuit  court, 
mod  a  Joint  recovery  obtained,  "under  an  agree- 
ment that  the  rights  of  the  parties  to  the  cause 
■bould  be  determined  under  the  proceedings  here- 
tofore commenced. "  One  of  the  defeases  of  the 
Insurance  oompaniee  in  the  ciroult  court  was  that 
K  Id  effecting  the  Insnraooe  falsely  stated  that  ha 
was  the  sole  owner  of  the  tobacco,  but  the  oourt 
held  that  he  was  the  sole  owner  "within  the  mean- 
ing of  the  words  of  the  policy."  Held,  that  U.  waa 
not  estopped  hy  the  cucait  court  judgment  from 
olalming  his  interest  in  the  recovery  aa  against  a 
creditor  of  XL,  who  waa  also  a  party  to  that  pro- 
ceeding. 

8.  A  transfer  of  an  Insurance  policy  to  one  "as 
bis  interest  may  appear"  is  valid  if  made  with  the 
assent  of  the  assurer,  and  in  the  event  of  loss  the 
aasipiee  may  maintain  an  action  on  it  in  his  own 
name. 

•8.  Anagreement between twopersonsby which 
one  of  them  advances  the  capital  and  the  other  per- 
forms the  services  necessary  to  carry  on  a  busi- 
ness, the  capital  to  be  paid  ont  of  the  partnership 
stock,  and  the  balance,  after  payment  at  expenses, 
to  be  equally  divided  aa  profits,  oonstitiitu  them 
partners.* 

4.  In  such  case,  the  simple  faot  that  the  part- 
ner who  advances  the  capital  charges  interest  on 
itoannot  change  the  relation  of  partnership  to  that 
4kf  creditor  and  debtor, 

6.  Where  an  agreement  is  made  that  the  judge 
thai)  flud  the  facts,  his  findings  are  conolusive,  and 
an  objection  that  the  flndinn  are  against  the 
wtight  of  thib  evidence  cannot  oe  paased  on  by  the 
vuprems  oon^ 

Appeal  from  superior  court,  Orange 
county;  Gbatbs,  J ndge. 

Batcbelor  A  Oevereux,  Fuller  A  Snow, 
and  E.  C.  ISmitb,  fur  appellant.  John  W, 
GrHbam,  for  ^pellee. 

Shkpherd,  J.  Several  exceptlona  are 
made  by  tbe  plalntHfa  to  the  flndlnicB  of 
fact  by  the  court  below,  and  It  is  Insisted 
that  tbese  should  now  be  reviewed  by  us. 
It  appears  from  the  record  that  the  par- 
ties agreed  that  the  Judge  should  find  the 
facts,  and  It  Is  well  settled  that,  where 
such  an  agreement  Is  made,  the  finding 
are  conclusive.  Cooper  v.  Mlddletou,  94 
N.  C.  86;  Vaughan  v.  Lewellyn,  Id.  472; 
Barbee  v.  Green,  92  N.  C.  471 ;  Battle  v. 
Mayo.  10:!  N.  C.  413.  9  S.  E.  Kep.  SS4.  The 
ouly  exceptions  that  will  be  entertained  in 
such  cases  are  that  there  was  no  evidence 
tusupporttheflndlngs;  that  competent  or 
lacumpetent  testimony  was  rejected  orad- 
mltted:  and  that  the  court  or  referee  re- 
fused, or  failed  after  request  made  In  apt 
time,  to  pass  upon  some  material  Issue  or 
question  of  fact  when  there  was  testimony 
tending  to  support  the  same.  Much  difll  • 
;alty  was  experienced  under  the  Code  of 
Sew  York  upon  the  last-mentioned  ques- 
tion of  practice,  and  It  Is  now  provided  by 
«tatute  In  that  state  that  "before  tbe 
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cause  Is  finally  submitted  to  the  court  oi 
the  referee,  or  within  such  time  afterwards, 
and  before  the  decision  or  report  is  ren- 
dered, as  tbe  court  or  referee  allows,  the 
attorney  for  either  party  may  submit  in 
writing  a  statement  of  the  facts,  which  he 
deems  established  by  the  evidence,  and  of 
the  mllngB  upon  questions  of  law,  which 
he  desires tbecunrtorthe  r^ereetu  make," 
etc.  Code  Civil  Proe^  N.  Y.  fi  102S.  When 
tbe  court  or  referee  refuses  or  falls  to  paas 
upon  such  facts,  and  the  court  can  see 
tbat  they  are  material,  the  paxty  making 
such  request  may.  as  a  matter  of  right, 
have  the  case  remanded  for  further  tiud- 
Ings.  Id.  5  993.  Before  this  pruvlelon 
was  made  It  was  held  that,  where  there 
was  a  failure  to  find  upon  all  the  Issues  In- 
volved In  the  action,  the  appellant  must, 
upon  the  settlement  of  the  case,  require 
tbe  court  or  referee  to  make  such  findings 
upon  questions  of  fact  as  are  necessary  to 
the  proper  presentation  of  tbe  questions 
of  law  arising  thereon.  Peoplev.  Railroad 
Co.,  57  Barb.  209;  Manley  v.  Insurance  Co., 
1  liana.  20:  Van  Slyke  v.  Byatt,  46  N.  Y. 
269:  Smith  Insurance  Co.,  62  N.  Y.  85. 
This,  we  apprehend,  there  being  no  stat- 
utory regulation,  is  the  proper  practice 
with  us,  and.  If  It  Is  not  obsorved,  the  case 
will  not  be  remanded  as  a  matter  of  right, 
unless  it  clearly  appears  from  the  report 
tiiat  some  material  matter  has  been 
omitted,  ortbat  further  findings  are  neces- 
sary to  a  Just  and  Intelligent  dispoattiou  of 
the  cause.  Straus  v.  Beurdsley,  79  N.  C. 
69;  Norment  T.  Brown,  79  N.  C.  303.  Ap- 
plying these  priuclples  to  the  case  before 
us,  we  see  no  reason  for  disturbing  the 
facts  as  found  by  hltj  honor.  There  Is  no 
exception  that  there  was  an  absence  of  evi- 
dence to  support  the  findings,  nor  that 
there  was  any  Improper  ruling  upon  tbe 
admission  or  rejection  of  testimony.  The 
exceptions  are,  In  effect,  that  the  court 
found  against  the  weight  of  testimony, 
which  we  have  seen  cannot  be  passed  upon 
here.  It  is  true  that  exceptions  I,  4, 
6.  and  S  are  addressed  to  the  refusal  or 
failure  of  the  court  to  flud  certain  speci- 
fied facts;  but  this  by  no  means  Implies 
that  the  court  refused  to  consider  or  pass 
upon  them  at  all,  and  this  muMt  explicitly 
appear  before  this  court  can  entertain 
such  exceptions.  We  must  therefore  con- 
sider the  case  upon  the  facts  set  forth  in 
the  findings  of  the  court  and  accompany- 
ing exhibits. 

The  plalntltto  are  tbe  Judgment  credit- 
ors of  H.  A.  Reames,  and  the  indebtedness 
was  contracted  and  Judgments  obtained 
prior  to  the  business  transactions  between 
the  said  Reames  and  L^ugene  Morchead. 
No  levy  was  ever  made  upon  the  tobacco, 
the  subject  of  the  Insurance;  and.  the  to- 
bacco having  been  destroyed  by  fire,  the 
plaintiffs  are  seeking,  by  proceedlngH  sup- 
plementary to  execution,  to  Bul)ject  the 
money  due  upon  the  policies  of  Insurance 
to  the  payment  of  their  Judgments.  These 
policies  were  originally  pay  able  to  Reames, 
bat  In  18S4,  before  the  loss,  they  were, 
with  the  consent  of  the  Insurance  compa- 
nies, made  payable— some  to  "Eugene 
Morehead,"some  "tu  Engene  Moreheod  as 
bis  Interest  may  appear,"  and  others  "to 
E.  Morehead  ft  Co.  as  their  Interest  may 
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appear."  In  these  pruceedlnga  the  Insur- 
ance companies  wereaummoned  to  appear, 
and  they  denied  any  liability  upon  the  said 
policies.  A  receiver  was  thereapou  ap- 
pointed, wh9  bruaght  aciiuns  in  tne  supe- 
rior court  of  Durham  county  agalnat  the 
■aid  insurance  companies.  In  these  ac- 
tiong,  ReameB,Morehead,and  E.Morehead 
A  Co.  were  Joined  an  plaintiffs.  All  of  the 
actions  were  remored  to  the  circuit  court 
ot  the  United  States,  where  they  were  con- 
solidated and  tried,  the  plaintlfls  recover- 
ing the  fall  amount  of  the  policies.  The 
fruits  of  this  rerovery,  some  $26,000,  are 
now  In  the  hands  of  the  receiver,  awaiting 
the  direction  of  the  court  In  the  present 
proceedings.  The  plainttfTa  contend  that 
this  money  stands  In  the  place  of  the  to- 
l)acco;  that  Reames  alune  had  an  insura- 
ble Interest;  and  that  the  money,  being 
his,  Is  subjectto  the  payment  of  hie  Indebt- 
ednefis,  Insupport  of  their  contention  they 
Inslpt  that  the  money  was  recovered  upon 
the  theory  that  Reames  was  the  sole  own- 
er of  the  tobacco,  and  tfaatMorebead  is  es- 
topped tocIalmanyintereHt  in  the  amount 
recovered.  One  of  the  defenses  in  the  cir- 
cait  court  was  that  Reames  had  made  a 
false  representation  in  effecting  the  insur- 
ance, In  that  he  had  stated  that  he  was 
the  sole  owner  of  the  subject  of  the  Insur- 
ance. The  court  held  that  he  was  the  sole 
owner  ot  the  tobacco,  "  within  the  mean- 
ing of  the  words  of  the  policy, "  and  the 
opinion  srams  to  treat  Morehead  as  a  cred- 
itor only,  hulding  the  policy  as  collateral 
security.  This  much  it  passes  upon  as 
material  to  the  determination  of  the  plea 
of  the  Insurance  companieR,  but  it  by  no 
means  declares  that  Morebead  is  not  en- 
titled to  have  the  amount  recovered  ap- 
plied to  the  satisfaction  of  his  claims.  It 
does  not  appear  what  testimony  was  be- 
fore that  court,  and  we  are  therefore  un- 
able to  see  whether  its  opinion  and  Judg- 
ment were  based  upon  the  same  facts  as 
are  presented  to  us.  Conceding,  however, 
that  the  tacts  were  the  same.  It  is  plain 
that  the  parties  to  the  proceeding  are  not 
estopped  by  the  ruliugs  of  the  circuit  court 
npun  any  matters  incident  to  the  trial  be- 
fore It.  The  suit  was  brought  upon  the 
understanding  that  It  was  only  to  deter- 
mine the  liability  of  the  Insurance  compa- 
nies, leaving  the  other  questions  to  he  set- 
tled In  these  proceedings.  This  clearly  ap- 
pears from  the  case  upon  appeal,  wbich 
states  that  "a  Joint  recovery  was  effected 
[In  the  circuit  court]  under  an  agreement 
that  the  rights  of  the  parties  to  the  cause 
should  be  determined  under  the  proceed- 
ings heretofore  commenced. "  This  ex- 
press agreementfreee  us  Irom  any  supposed 
estoppel  growing  out  of  the  trial  in  the 
scUd  court,  and  we  are  tberelore  to  deter- 
mine the  questions  presented  solely  upon 
the  facts  found  by  the  Judge. 

As  the  insurance  companies  have  no  In- 
terest whatever  Inthts  controversy,  much, 
If  not  all,  of  the  law  peculiar  to  the  de- 
fense of  such  companies  against  the  in- 
sured is  eliminated  from  the  case.  For  in- 
stance, the  contention  that  Morebead  had 
no  technical  Incurable  interest  has  no  ap- 
plication here.  The  companies  alone  can 
avail  themselves  of  sncta  a  defense,  which 
la  based  entirely  upon  grounds  of  public 


policy,  which  condemns  "wagering"  or 
"gambling"  policies  ot  Insurance.  It  ia 
very  clear  to  us  that,  whatever  rights  the 
Judgment  creditors  may  have  In  a  fund 
like  the  present,  (Stamps  v.  Insurance  Co., 
77  N.  C.  S!09,}  they  must  be  pnrsaed  In  eq- 
uity, for  the  plaintiff  creditors  had  no  Hen 
upon  the  tobacco,  nor  have  they  any  legal 
interest  whatever  In  the  Insurance  money. 
On  the  contrary,  the  legal  title  is  in  More- 
head  and  E.  Morebead  &  Co.  by  reason  of 
the  BSKlgnment  of  the  policies  to  them. 
That  such  an  asslgument,  with  the  con- 
sent ot  the  company,  is  valid,  is  well  set- 
tied.  In  Fogg  v.  Insurance  Co.,  10  Cuah. 
337,  Chief  Justice  Shaw  says:  "But  there 
is  another  species  of  assignment  or  trans- 
fer, it  may  be  called,  in  the  nature  of  an 
assignment  ot  a  chose  In  action.  It  is 
this:  'In  case  ot  loss,  pay  the  amount  to 
A.  B.'  it  is  a  contingent  order  or  as- 
signment of  the  money  should  the  event 
happen  upon  which  money  will  become 
due  on  the  contract.  Jt  the  insurer  assents 
to  It,  and  the  event happens,snch  assignee 
may  maintain  an  action  In  his  own  name, 
because,  upon  notice  of  the  assignment, 
the  Insurer  has  agreed  to  pay  the  assignee 
Instead  of  the  assignor.  But  the  original 
contract  remains  the  assignment,  and  -as- 
sent to  It  forms  a  new  and  derivative  con- 
tract outof  tbeoriglnal.**  May,  Ins.  §  378. 
The  legal  title,  then,  being  In  the  assignees 
under  an  express  contract  with  the  Insur- 
ance companies,  let  us  now  examine  the 
reasons  ad  vanced  why  the  money  recov- 
ered should  be  taken  from  such  assignees 
and  given  to  the  plaintiffs. 

We  will  first  consider  the  policies  paya- 
ble to  Eugene  Mon;head,  and  to  Eugene 
Morebead  as  his  Interest  may  appear. 
There  tsnosn^restluntbat  theasslgnment 
Is  not  supported  by  a  full  and  valuable 
consideration,  nor  Is  there  any  Intimation 
of  actual  fraud  In  reference  to  the  trans- 
action. It  Is  contended,  however,  that 
Morebead  was  only  a  creditor  ot  Reames, 
who  assigned  the  policies  to  secure  his  in- 
debtedness, and  that  this  assignment,  Mng 
in  the  nature  of  a  mortgage,  ts  void  as 
against  the  plaintiffs  for  want  of  registry, 
tion.  The  dlscusBlon  of  this  question  hi»- 
comes  unnecessary, tor  the  reason  that  we 
are  ot  the  opinion  that  Reames  and  More- 
head  werepartners,  in  which  case  It  is  con- 
ceded that  reglHtratlon  Is  not  cBsentlal.  It 
Is  earnestly  Insisted,  however,  that  there 
was  no  partnership  between  theseparties, 
and  that  Morehead  was  simply  a  creditor 
ot  Reames,  receiving  a  part  of  the  profits 
only asacompensa tion  forthe  money  lent. 
We  listened  with  great  Interest  to  the  ar^ 
gunient  of  the  Intelligent  counsel  for  the 
plaintiffs.  It  was  chiefly  directed  against 
the  old  principle  that  a  participation  in 
the  profits  ot  a  business  was  the  unvary- 
ing test  of  copartnership.  We  are  aware 
that  this  rule,  as  a  test  In  ail  cases,  has 
been  discarded  In  England  and  In  a  few  of 
the  American  states,  and  that  the  text- 
writers  are  gradually  breaking  away  from 
it,  and  are  endeavoring,  not  without  con- 
fusion and  conflict,  to  construct  some  new 
criteria  by  which  the  relation  is  to  be  de- 
termined. We  think,  however,  that,  even 
underthemle  asmodlfled  in  England  and 
elsewhere,  the  agreement  In  tbim 
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would  be  conrtdered  as  conBtltntinj;  a 
partneniblp.  Ever  since  the  decislun  of 
DR  OuETt  C.  J.,  In  1775,  In  Grace  v.  Siuitfa, 
2  Wm.  BL  9M,  It  baa  been  generally  beld 
tbat  all  perBons  who  shared  in  the  proAts 
of  a  business  incurred  the  liabilities  of  part- 
ners therein,  althunfth  no  partnership  be- 
tween themselves  mifirlit  have  been  con- 
templated. The  decision  was  subsequent- 
ly approved  In  the  leadlne  ease  ol  waugh 
V.  Carver.  2  H.  Bl.  235.  This  seems  to 
have  been  the  rule,  without  iiny  qaalifica- 
tion,  until  an  exception  was  made  in  cases 
where  the  profits  were  loolced  to  as  a 
means  only  of  ascertaining  the  compensa- 
tion which,  under  the  contract,  was  to  be 
paid  for  the  services  of  an  employe.  Thus 
the  law  of  England  stood  for  nearly  a  cen- 
tury', and  these  general  principles  uve  still 
ref;ai-ded  In  North  Carolina  and  most  of 
the  states  as  the  "  ordinary  tests  "  of  part- 
nership. Jones  v.  Cat),  93  N.  0.170;  Mau- 
oey  V.  Colt,  86  N.  C.  4B3;  Motley  v.  Jones, 
8  Ired.  Eq.  144;  Cox  v.  Delano,  3  Dev.  89; 
SGreenl.  Ev.  §482.  No  case,  it  seems,  has  yet 
arisen  in  this  state  in  which  the  rule  has 
worlted  such  a  hardship  as  to  call  tor  its 
modification;  but  In  1800  the  boose  ol 
lords.  In  the  case  of  Cox  v.  Hickman,  con- 
siderably changed  the  ancient  doctrine. 
The  effect  of  the  ruling  in  that  case  is  thus 
stated  by  McKknnan,  J.,  in  Meehan  v. 
Valentine,  29  Fed.  Rep.  276:  "The  rule,  as 
determined  by  those  two  old  cases,  [Grace 
V.  Smith  and  Waagb  v.  Carver,]  was  that 
to  share  In  the  pro0ts  was  to  malce  the 
sharer  a  partner.  As  I  understand  tbe  de- 
«lKlon  in  Cox  v,  Hickman,  8  H.  L.  Cas.  2fi8, 
that  is  not  altogether  discarded.  Partic- 
ipation in  the  profits  may  be,  and  still  is 
to  be.  considered  as  evidence  tending  to 
establish  the  partnership  relation,  and.  In 
the  absence  ol  any  otbei*  proof,  is  to  be  ro* 
garded  as  sufficient  to  make  that  ont.  In 
<.'ox  V.  Hickman,  it  Is  still  admissible,  and 
la  to  be  considered  as  evidence  touching 
the  alleged  relation  of  partnership,  and 
Is  sufficient  If  no  other  evidence  is  offered. 
But  as  determined  in  that  case  it  Is  not 
coneluBlve.  Other  circumstances  •  •  • 
are  to  be  considered  in  connection  with 
the  participation  In  the  profits.  In  deter- 
mining whether  tbe  partnership  relation 
bas  been  created  or  not."  To  tbe  same 
eltent  Is  1  Lindl.  Partn.  86,  where,  in  speak- 
ing of  tbe  result  of  the  decision  In  Cox's 
Case,  It  Is  said"  that,  prims  facie,  the  rela- 
tion of  principal  and  agent  Is  constituted 
by  an  agreement  entitling  one  person  to 
share  the  profits  made  by  another  to  an 
Indefinite  extent;  bat  tbat  this  inference 
Is  displaced  it  it  appears  from  the  whole 
agreement  that  no  partnership  or  agency 
was  really  Intended." 

There  is  nothing  In  the  tacts  ot  this  case 
which  requires  us  to  make  a  departure 
from  the  old  rule;  nor  is  it  necessary  that 
we  should  attempt  to  lay  down  a  new 
teut  of  partnership.  Applying  tbe  rule, 
however,  as  above  modified,  we  can  find 
nothing  In  theagreement  under  considera- 
tion which  rebuts  the  prima  facie  case  ot 
pai'tnership  arising  out  of  the  participa- 
tion in  the  profits.  Indeed,  we  think  the 
clrcamstances  all  tend  to  sustain  such  a 
eoncluBlon. 

In  support  ol  tbe  ai^ument  tbat  tbe 


mouey  avanced  by  M orehead  was  only  a 
loan,  the  plaintiffs  cited  the  case  of  Bfch- 
ai'dson  v.  Hnghitt,  76  N.  Y.  55.  There  was 
no  pretense  in  that  case  but  that  the 
money  was  in  fact  lent  by  Hughltt  to  the 
firm  ot  Bench  Bros.  &  Co.,  and  that  he  was 
to  received  one-fourth  of  the  net  profits 
upon  the  sale  of  certain  wagons, "  with  in- 
terest on  the  advances  made  at  five  and 
one  quarter  percmt.  so  tar  as  the  cash  re- 
ceived tvould  go,  and  the  balance  in  notra, 
on  interest  at  seven  per  cent. "  This  was 
held  to  be  a  loan.  But  there  is  a  uiost  im- 
portant difference  between  that  case  and 
ours.  There  It  isapparentthat  themoney 
advanced  was  to  be  repaid  ut  all  events. 
Its  repayment  was  not  contingent  upon 
the  success  of  the  business.  Indeed  the 
case  expressly  states  that  theadvancewas 
a  loan,  and  that  the  agreement  as  to  prof- 
Its,  etc.,  was  simply  a  means  of  securing  It, 
and  maicing compensation  therefor.  In  our 
case  the  usual  elements  of  partnership  am 
present.  Morehead  advances  the  capital 
and  Beamee  ia  to  ctmtribute  the  services 
to  the  Joint  undertaking,  which  is  the  pur- 
chase and  se^p  of  tobacco.  No  personal 
liability  Is  contracted  by  Beames  for  tbe 
money  advanced,  and  the  said  capital  Is 
to  be  paid  ont  ot  the  partnership  stock, 
and  the  balance,  after  the  payment  of  ex- 
penses, etc., isto  be  equally  divided  as  prof- 
its between  the  parties.  This,  in  our  opin- 
ion, constitutes  a  partnership;  for  More- 
head,  under  this  agreement,  has  a  proprie- 
tary Interest  both  in  the  stock  and  tbe 
profits.  That  such  a  transaction  is  not  a 
loan  Is  settled,  we  thfnk,  by  high  author- 
ity. Weextract  thefollnwlng  from!  Bates 
Partn.  §  49,  which  la  well  sustained  by 
many  decided  cases.  "What  Is  a  loan? 
The  fact,  however,  that  the  interest  ex- 
pected or  received  is  disproportionate,  and 
the  contract  Qsarious.  will  not  affect  Its 
construction.  To  constitute  a  loan  the 
money  advanced  must  be  returnable  in 
any  event,  Independently  ol  tbe  success  or 
non-success  of  the  business,  or  the  making 
of  profits.  If  the  repayment  is  contingent 
upon  profits.  It  la  not  a  loan,  for  it  is  then 
made,  not  upon  the  personal  responsibility 
of  The  borrower,  but  upon  the  security  ol 
the  business.  **  A  glance  at  tbe  agreement 
plainly  sliows  that  the  forgoing  princi- 
ples govern  our  case,  and  are  decisive 
against  tbe  plaintiff's  position  tbat  More- 
head  was  only  a  creditor  of  Beames.  Here 
the  payment  both  ol  the  capital  and  the 
compensation  was  entirely  dependent  upon 
the  success  of  the  business. 

It  was  urged  on  the  argument  tbat  nis 
honor  should  bave  found  that, In  addition 
to  prttfits,  Morehead  was  to  have  Interest 
on  the  money  advanced.  The  testimony 
only  shows  that  money  was  borrowed  at 
Interest  by  Morehead  &  Reamea  ol  More- 
head  &  Co.  This  plainly  does  not  support 
the  contention,  but,  granting  that  More- 
head  was  to  have  Interest  on  the  money 
advanced,  this  would  not  so  affect  the 
agreement  as  to  change  the  relation  of  the 
parties.  There  can  behodoubttbat  apurt- 
nership  may  borrow  money  at  interest  for 
the  purpose  of  its  buslneHs.and  we  can  see 
no  reason  whyit  cannot  borrow  of  a  part- 
ner as  well  as  of  third  persons.  Charging 
interest  in  such  cases,  where  the  facts  are 
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doabtfal,  may  be  very  material  In  deter- 
mining the  character  of  ttae  agmment,  bat 
it  cannot  of  itself,  as  we  bare  stated, 
change  the  relation  of  partnership  to  that 
of  creditor  and  debtor,  when  the  terms  of 
thecontract  are  ascertained  disclosing  the 
existence  of  the  partnership.  Tlils  view 
as  to  Interest  la  fully  supported  by  the 
charge  of  the  learned  Judge  who  tried  the 
caseot  M  auney  v.  Colt^eupra,  wbicb  charge 
was  afterwards  suatalned  by  this  court. 
That  case  was  very  similar  to  this,  and  on 
the  whole  question  of  copartnenthip  is 
direct  aathority  against  the  plaintiffs. 
Our  conclusion  therefore  is  tliat,  there  be- 
ing a  partneniihlp  between  Morehead  and 
Beames,  the  former  must  be  paid  out  of 
.the  insurance  money  the  amount  advanced 
.by  him. 

As  to  tbn  two  policies  payable  **  to  flf  ore- 
head  &  Co.  as  their  Interest  may  ap^ar," 
It  is  only  necessary  to  say  that,  II  the  as- 
signment  Is  void  for  want  of  registration, 
the  money  Is  payable  toKeamea  under  the 
original  contract  of  Insurance,  and  as  he 
was  a  partner  of  Morehead,  and  Jointly 
responsible  to  Morehead  ft  Co.  tor  the 
lance  amounts  borrowed  of  them  tor  the 
purposes  of  the  business,  and  the  insurance 
was  upon  partnership  property,  we  can  see 
no  principle  oflaw  or  equity  which  requires 
the  fund  to  be  diverted  from  the  payment 
of  the  partnership  liabilities  and  paid  over 
to  the  Individual  creditors  of  Keames, 
whose  debts  were  contracted  anterior  to 
the  business  transactions  of  Reames  and 
Morehead. 

We  are  therefore  of  the  opinion  that  there 
was  no  error  In  the  ruling  of  bis  honor, 
and  that  the  Judgment  must  be  affirmed. 

NOTE. 

Pabthibbhip— What  CoNBTirnrES.  A  rigbt  to 
receive  a  share  of  the  profits  of  a  business  does 
Dot  constitute  an  invariable  test  of  a  partnership. 
Seabnry  v.  Bolles,  (N.  J.)  id  AU.  Bep.  64.  One 
who  employs  another  as  his  agent  Ut  a  particu- 
lar business,  agreeing  to  give  htm  a  enare  in 
the  profits  thereof  as  salary,  does  not  thereby 
make  him  a  partner.  Railway  Ca  v.  Johnson, 
(Tex.)  7  S.  W.  Rep.  SStJ.  Aa  agreement  by  two 
persooa  to  do  a  Joipt  buBisoBS,  to  be  carried  on  in 
tbe  name  of  one,  and  to  share  tbe  profits  and  loss- 
es, constitutes  them  partners.  O^way  v.  Nord- 
Unger,  4  N.  Y.  Supp.  M9.  The  fact  that  two  per- 
sons own  and  ran  iwats  together,  paying  expenses 
out  of  tbe  earnings,  and  sharing  the  profits,  does 
not  create  a  partnersbip,  where  there  is  oo  firm 
name,  and  no  partnership  agreement.  Runnels  v. 
Moffat,  (Mich.)  41  N.  W.  Hep.  224.  Ad  agreement 
between  several  persons  to  purchase  realty  for 
joint  speculsUoc,  each  contributing  equally,  and 
agreeing  that  the  title  to  proi;>erty  purchased  shall 
be  taken  in  ttae  name  of  one,  is  a  contract  of  part- 
nenliip.  Newell  v.  Coctaran,  (Mtnn.)  48  N.  W. 
Rep.  84.  Ad  agreement  between  two  persons,  by 
which  they  are  to  share  the  profits  oi  a  business 
equally,  constitutes  tliem  partners  as  to  third  per- 
sons, whatever  may  be  the  arraQgement  between 
themselves.  Caldwell  v.  Miller,  (Fa.)  17  Atl.  Kep. 
088.  Persons  having  a  proprietary  interest  in  a 
business  and  in  its  profits  are  liable  as  partners  to 
creditors.  McGovern  v.  Mattison,  (N.  Y.)  22  N. 
E.  Rep.  398.  Bee,  also,  Hackett  v.  Stanley,  Id.  745. 
In  general,  as  to  what  constitutes  a  partnership, 
see  Faul  v.  CuUum,  10  Sup.  Ct.  Rep.  151 ;  Murphy 
V.Craig.  (Mich.)  42  N.  W.  Rep.  1007;  Quinn  v. 
Qnlnn,  (Cal.)  23  Pac  Rep.  204;  Campbell  v.  Sher- 
man, 8  H.  Y.  Supp.  680;  Keogh  v.  Minratb,  Id.  816; 
Dnbos  V.  Hoover,  (Fla. )  6  Boutta  Rep.  788 ;  Railway 
Co.  v.  Johnson,  supra,  and  note:  Lincoln  t.  Craig, 
(R.  L)  18  AU.  Rep.  175. 


Hblub  v.  GRBBN. 

(Supreme  Court  qf  North  Carolina.  April  81, 
1890.) 

EillOnUNT  —  FbIUDULBNT  COKVITAltOSS  —  VlT- 
HBS»— EJXAHnlATIGN  OV  PaBTIBS. 

1.  A  deed  offered  In  evidence  by  defendant  in 
ejectment  as  a  link  In  his  chain  of  title  may  be 
attacked  for  fraud,  though  no  mention  has  been 
made  of  it  in  the  pleadinn. 

2.  Defendant  asked  the  instraci^on  that,  even 
though  the  grantor  executed  tbe  deed  with  intent 
to  defraud  his  creditors,  atlll,  before  plaintiff  could 
recover,  the  Jury  must  foe  saUafied  tut  defendant 
co-operated  Id  tbe  fraudulent  Intent,  The  court 
gave  the  Instiniction,  adding,  '^unless  It  was  a 
voluntary  deed,  and  not  sufficient  property  was  re- 
tained" to  pay  the  grantor's  debts.  There  was- 
evidence  that  the  grantor  was  insolvent;  that  ho 
did  not  retain  property  sufficient  to  pay  bis  debts ; 
that  defendant  was  his  son-in-law,  and  also  insolv- 
ent, and  only  gave  ble  unsecured  note  for  tbe  land, 
which  note  had  not  been  paid.  Held,  that  tb» 
court  properly  added  the  Qualifying  words. 

8.  Where  plaintiff  In  ejectment  attacked  acer- 
taln  deed  in  defendant's  chain  of  title  on  tbe  ground 
that  it  was  void  as  in  fraud  of  the  grantor's  cred- 
itors, the  court  properly  charged  that,  If  the  jury 
believed  the  grantor  was  insolvent,  and  couvujed 
the  land  in  dispute  to  defendant,  his  son-in-law, 
who  was  himself  insolvent,  for  much  less  than  it» 
value,  taking  only  defeudaut's  unsecured  note  for 
the  same,  which  had  not  been  paid,  the  law  pre- 
sumed the  deed  to  be  fraudulent. 

4.  Defendant  testified  that  there  was  no  under- 
standing between  him  and  his  grantor  that  he  was 
to  take  the  deed  for  the  purpose  of  keeping  off  his 
grantor's  creditors;  but  he  gave  no  reason  for  post- 
poning the  registration  for  fouryeors,  nor  why  the 
recfitea  consideration  was  98U0  while  tlie  sgrvtrd 
price  was  ISOO.  He  offered  tbe  tax-llett,  which 
show  that  for  ISnl,  the  date  of  the  deed,  his  gran- 
tor returned  $1,000,  and  for  1882,  tl,5b5,  ooDSisliog 
entirely  of  personal,  and  almost  exclusively  of  uu- 
specified,  property.  Meld,  that  the  evidenco  was 
Insufficieut  to  rebut  the  presumption  of  fraud. 

5.  Code  M.  C  S  57V,  abolishes  the  action  to  ob- 
tain discovery  under  oath,  and  provides  that 
"no  examination  of  a  party  shall  be  oad  on  behalf 
of  the  adverse  party,  except  in  the  manner  pre- 
scribed in  this  chapter.  "  Section  580  provides  that 
a  party  to  aa  action  maybe  compelled  to  testify  at 
the  inslBiioe  of  tho  adverse  party.  Section  583  pro- 
vides that  **  the  examination  of  the  party  thus  taitea 
may  be  rebutted  by  adverse  tostimony."  Held, 
that  a  party  who  puts  his  adversary  on  the  stana 
may  contradict  him  by  testimony  of  other  wit- 
nesses  Inconsistent  wltn  his,  but  cannot  impeach 
him  by  attacking  his  credibility. 

This  was  an  action  b^un  Is  ttae  sope- 
rlor  court  of  Union  conoty,  N.  C,  on  Sep- 
tember 12, 1888.  lor  the  recovery  of  a  tract 
of  land  situated  in  said  county,  and  trieil 
at  February  term,  1889,  of  said  court,  be- 
fore Clabk,  J.,  and  a  Jury. 

The  following IsaBtatement  of  the  facte, 
as  far  as  is  necessary  to  an  understandlni; 
of  the  exceptions  made  by  defendant,  and 
which  are  tbe  basis  of  the  appeal :  Ttae 
plalntlO  showed  title  out  of  the  state,  and 
in  one  W.  B.  Hineon,  by  Introdaclns  la 
evidence  grants  from  the  state  to  one  Pin- 
ion and  one  McCollnm,  and  subsequent 
and  successive  conveyances  to  said  Hln- 
Bon,  and  then  offered  in  evidence  a  deed 
from  the  sheriff,  dated  February  15, 188J, 
regular  In  form,  and  duly  proven  and  re- 
corded,  purporting  to  convey  to  plalutUt 
the  land  sued  for,  and  reciting  ttaat  the 
sale  was  had  under  execution  issued  upon 
Judgment  In  lavor  of  one  C.  N.  Simpson, 
admlniutrator  W.JH.  Simpson,  and  against 
said  \V.  B.  HlDKOn.  which  Judgment  was 
docketed  in  superior  court  of  Union  couu- 
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tj,  N.  C,  on  2l8t  day  of  August,  1881,  as 
appeared  by  the  recitals  In  the  sherifl'B 
deed  aforesaid,  and  npon  the  execution 
and  Jadgmentdocketa  of  said  court,  which 
vere  oflOred  In  evidence.  Attesp  the  Intro- 
doctlOQ  of  these  conTeyances,  all  ot  which 
were  admitted  to  cover  the  land  In  dls- 
pnte,  and  after  evidence  as  to  defendant's 
being  In  possesBlon  of  the  land  In  dispute, 
and  as  to  annual  rental  valneof  said  land, 
the  plaintiff  rested  his  case.  No  exception 
Ib  made,  or  was  made  upon  the  trial,  to 
the  evidence,  chariot  the  presiding  Judge, 
or  verdict  ot  the  jury  as  to  the  qaestionB 
of  possession  and  damages.  Aftei-  plain* 
tiff  rested  his  case  the  defendant  offered  In 
evidence  a  deed  to  himself  from  said  W.  B. 
Htnson  and  wife,  dated  March  30,  1881, 
proven  and  recorded  in  April,  1885,  reciting 
a  consideration  ol  $300  as  the  amount  of 
the  puTchaw  money  paid,  a  copy  ot  which 
deed,  with  the  probate  thereof,  is  hereto 
appended  as  a  part  of  this  statement  of 
the  case,  and  marked  "  A. "  It  was  ad- 
mitted that  this  deed  covered,  or  purport- 
ed to  convey,  the  land  In  diepute.  Alter 
the  tntrodactlon  of  this  deed  the  defend- 
ant-fested. 

Exception  1.  Flalntlfl  then  called  defend- 
ant to  the  witness  stand,  had  him  sworn, 
and  proposed  to  elldt  from  him  testimony 
tending  to  prove  said  deed,  executed  to 
hlm'by  Hinson  and  wife,  was  fraudulent 
and  Inoperative.  The  defendant  objected 
on  the  ground  tliat  said  deed,  as  he 
claimed. could  notbe  attacked  for  fraud  in 
this  proceeding,  but  thatan  action  against 
the  parties  to  said  deed,  tor  the  purpose  ot 
haviDgr  it  canceled  for  fraud,  was  plain- 
tiff's only  remedy  by  which  be  could  at* 
tack  said  deed.  Objection  overruled,  and 
defendant  excepted.  The  witness  (de- 
fendant) then  proceeded  to  testily  that  he 
was  a  aon-in-law  of  W.  B.  Hinson;  that 
the  deed  to  him  was  dated  the  day  he  got 
It;  that  he  took  possession  of  the  land 
shortly  after  he  got  the  deed ;  that  be  was 
to  pay  4200  tor  the  land ;  that  he  did  not 
agree  to  pay  more ;  that  he  gave  his  note 
to  Hinson  for  the  $200;  that  he  has  never 
paid  anything  on  the  note;  that  he  gave 
no  secority  tor  the  payment  of  the  note, 
nor  did  he  give  any  mortgage  to  secure  the 
note ;  that  he  did  not  know  whether  or 
not  fllnson  was  insolvent  at  the  time  he 
executed  the  deed  to  witness ;  that  wit* 
oess  was  never  examined  In  supplemental 
proceedings  taken  out  against  Hinson; 
did  not  know  of  Hinson  conveying  away 
other  lands  about  that  time  to  his  ( Hin- 
son *b)  other  sons-in-law ;  didn't  know 
whether  Hinson,  at  the  time  of  the  convey- 
ance to  witness,  retained  sufficient  prop- 
erty to  pay  talB  (Hinson's)  debts;  i3ta.t  he 
heard  that  Hinson  was  put  In  Jail  for  re- 
fusing to  testify  In  supplemental  proceed- 
ings Instituted  against  him ;  that  witness 
at  the  time  of  said  conveyance,  and  from 
then  to  the  trial  of  this  case,  was  not 
worth  more  than  his  homestead  and  per- 
sonal property  exemption ;  that  witness 
and  wife  own  148  acres  of  land  besides 
the  land  in  dlapnte  In  this  case:  that 
the  deed  tor  the  148  acres  was  made  to 
witness  and  his  wife  Jointly,  and  was 

Siartiy  a  gift  and  partly  a  purchase;  that 
00  acres  was  given  and  48  bought,  and 


witness  paid  $240 ;  that  Hinson  conveyed 
this  148-acre  tract  to  witness  and  hia  wife 
4  or  5  years  after  witness  married  Hinson's 
daughter;  that  witness  now  owns  $160 
worth  of  personal  property,  and  Is  worth 
about  the  same  now  that  he  was  when 
the  deed  for  the  land  In  dispute  wasexecut- 
ed  to  him.  Hinson  was  considered  good 
or  solvent  tlli  a  short  time  before  be  exe* 
cuted  the  deed  to  witness  tor  the  land  in 
dispute.  Witness  on  cross-examination 
testified  that  there  was  no  understanding 
between  him  and  Hinson  that  he  was  to 
take  the  deed  for  the  land  In  dispute  tor 
the  purpose  of  keeping  off  Hinson 's  credit- 
ors ;  that  in  his  opinion  the  land  conveyed 
to  him  (theland  in  dispute)  was  not  worth 
more  than  $200,  it  being  In  litigation  or 
in  dispute  at  the  time  It  waa  conveyed  to 
him. 

Exception  3.  Theplalntlff  then  proposed 
to  offer  further  evidence  tending  to  attack 
said  deed  from  Hinson  to  Green  for  fraud ; 
and  the  defendant  objected,  and  assigned 
as  the  ground  therefor  that  the  plaintiff, 
having  introduced  the  defendant  as  his 
witness,  could  not  offer  evidence  tending 
to  impeach  or  contradict  him.  bnt  was 
bound  to  accept  as  true  and  conclusive  the 
testimony  ol  said  witness.  The  court 
overruled  theobjectlon  In  part,  stating  his 
opinion  of  the  law  to  be  that  the  plaintiff 
was  not  allowed,  and  would  not  be  al- 
lowed, to  introduce  evidence  for  the  pur- 
pose ot  impeaching  the  defendant,  but 
that  he  would  allow  the  plalntlK  to  show, 
If  be  could,  a  different  state  of  facts  from 
those  as  testified  to  by  the  defendant. 
The  defendant  excepted.  Plaintiff  then  In- 
trodnced  as  a  witness  J.  J.  Medlln,  who 
testified  that  he  was,  and  had  been  for  a 
long  time,  acquainted  with  W.B.  Hinson; 
that  in  the  year  1881,  and  at  the  time  ot 
the  execution  of  said  deed  from  Hinson 
to  Green,  it  was  generally  reported  that 
W.  B.  Hinson  was  Insolvent.  G.  W.  Mul- 
11s,  a  witness  introduced  by  plaintiff, testi- 
fied that,  at  the  time  ot  said  conveyance 
from  Hinaon  to  Green,  the  said  Hinson 
was  generally  reported  to  be  insolvent; 
that  the  defendant,  J.  L.  Green,  at  the  time 
of  saJd  conveyance,  was  residing,  and  had 
resided  for  some  tluieprior  thereto,  within 
about  a  mile  or  one  mile  and  a  half  of  the 
said  W.  B.  Hinson;  that  D.  R.  Pusser,  J. 
W.  Love,  and  the  said  J.  L.  Green  were 
the  sona-in-law  of  said  Hinson,  and  were 
such  sons-in-law  during  the  year  1881,  and 
tor  some  time  previous  thereto.  It  was 
in  evidence  by  the  plaintiff,  who  was  ex- 
amined as  a  witness  in  his  own  behalf, 
that  the  tract  ot  land  In  dispute,  and 
which  was  sued  for,  contained  about  125 
acres,  and  was  worth  $5  or  $6  per  acre  at 
the  time  ot  conveyance  from  Hinson  to 
Green ;  and  by  one  £.  H.  Hinson.  who  was 
likewise  examined  aswltness  for  plaintiff, 
and  testified  the  same  &u  G.  W.  Helms  as 
to  the  quantity  and  value  of  the  land  at 
the  time  ot  said  con\'eyance, /.  e.,  that 
there  were  about  125  acres  of  it,  and  that 
it  worth  $6  or  $6  per  acre.  The  witness 
Helms  and  E.  H.  Hinson  both  testified 
that  In  March,  1881,  when  said  conveyance 
was  executed,  tlie  said  W.  B.  Hinson  waa 
generally  reported  to  be  insolvent,  and 
was  much  Involved  in  debt./'TJ 
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Hlnson  also  testified  that,  at  tbetime  eald 
deed  was  executed,  be  (the  witness)  had 
a  BultpendlnK  a^alnstsaid  W.  B.  Ulnsonin 
which  he  had  sued  for  the  recovery  of  $10,- 
000  on  account  of  alleged  slanderous 
charKes  made  against  hiui  by  said  W.  B. 
Htnsun.  and  that  W.  B.  Hinson,  before 
witness  sued  him,  was  solvent,  and  worth 
98,500  or  $7,000.  It  was  also  In  evidence 
that,  at  the  time  of  the  execution  of  said 
conveyance  to  Green,  one  James  Mullls 
had  commenced  suit  against  said  W.  B. 
Hinson  for  the  recovery  of  $6,000  on  ac- 
count of  alleged  slanderous  charges  made 
agalust  said  Mullls  by  said  W.  B.  Hinson, 
and  that  said  suit  afterwards  abated  on 
account  of  the  death  of  plaintiff  Mullls.  It 
was  in  evidence  that  the  said  suit  of  E. 
H.  Hinson  against  said  W.  B.  Hinson  was 
compromised  some  time  after  the  execu- 
tion of  aald  deed  from  Hinson  to  Oreen. 
The  execution  dockets  of  the  superior 
court  of  Union  county,  N.  C,  were  Intro- 
duced, showing  ]udgment8  which  were 
rendered  and  docketed  against  said  W.  B. 
Hluson  after  the  execution  of  said  deed  to 
Green. — one  for  $179.^  and  Interest,  one 
for  $291.15  and  Interest,  and  the  other 
amounting  to  about  $60  and  costs, —all  of 
which  were  rendernd  on  debts  contracted 
by  the  said  W.  B.  Hinson  sereralyears  be* 
fore  heexecutedsald  deed  toQreen.  There 
was  evidence  that  the  two  first  named  of 
these  Judgments  have  since  been  paid  by 
T.  li.Love  and  J.  W.  Love,  while  the  last- 
named  judgment  was  the  one  on  which  an 
execution  Issued,  and  a  sale  was  had  by 
the  sheriff  on  February  6, 1882,  at  which 
the  plaintiff  became  the  purchaser,  and 
took  the  deed  dated  February  15,  im2,  as 
hereinbefore  stated.  The  Judgment  and 
execution  upon  and  under  which  said  sale 
was  had  were  introduced,  showing  shei- 
iff's  return  and  allotment  of  exemptions 
to  said  W.  B.  Hinson,  and  that  the  said 
land  in  dispute  in  this  action,  and  which 
was  sold  by  the  sheriff,  was  a  part  of  the 
excess  of  the  homestead  allotted  said  Hin- 
son. The  note  upon  which  aald  judgment 
was  rendered  was  Introduced  in  evidence, 
and  was  dated  October  1, 1874.  It  was  In 
evidence  that  T.  L.  Love,  the  subscribing 
witness  to  the  deed  from  Hinson  to  Green, 
was  a  brother  to  J.  W.  Love,  one  of  the 
sons-in-law  of  said  W.  B.  Hinson.  It  was 
In  erldCTce  that  the  said  W.  B.  Hinson 
was  committed  to  jail  for  refusing  to  be 
examined  In  supplementary  proceedings 
iQstituted  upon  the  judgments  which  were 
afterwards  paid  by  said  T.  L.  'Love  and 
J.  W.  Love.  Plaintiff  offered  In  evidence, 
further,  the  following  deeds  from  W.  B. 
Hinson  to  his  sons-in-law  D.  R.  Pusser 
and  J.  W.  Love:  Deed  to  D.  R.  Pusser, 
dated  December  28, 1880,  conveying  a  tract 
of  land,  and  recltiug  a  consideration  of 
$1,000 as  paid;  and  to  J.  W.  Love,  dated 
February  14,  1880,  conveying  a  tract  of 
land,  and  reciting  a  consideration  of  $276 
as  paid ;  a  deed  to  .1 .  W.  Love,  dated  Decem- 
ber 24, 1880,  conveying  a  tract  of  land,  and 
raclting  a  consideration  of  $325  as  paid; 
and  anottaerdeed  to  said  J.  W.  Love,  dated 
nth  day  of  March,  1881,  conveying  a  large 
body  of  land,  and  reciting  .a  consideration 
ot  $6,600  as  paid. 
Plaintiff  closed  bis  case,  and  the  defend- 


ant offered  in  evidence  the  tax -lists  or  tax- 
returns  for  the  years  1881  and  18S2.  show- 
ing the  property  returned  by  W.  B.  Hinson 
for  taxation ;  the  return  for  the  year  1881, 
showing  personal  property  to  tiie  amonnt 
of  $1,060,  and  no  realty ;  and  the  return  for 
the  year  1882,  showing  personal  property 
to  the  amount  of  $1,6H5,  and  no  realty. 
The  personal  proi»erty  returned  for  taxa- 
tion In  said  years,  according  to  the  tax- 
returns,  consisted  almost  ^tlrely  of  nn- 

Sieclfled  property.  Tlie  dtfendant  then 
osed  his  case. 

The  following  are  the  Issues  submitted 
to  the  jury,  and  their  answers  thereto : 

"(1)  Is  plaintiff  the  owner,  and  entitled 
to  possesHloD,  of  the  premises  claimed  In 
the  amended  complaint?  Answer.  Yes. 
(2)  Does  defendant  wrongfully  withhold 
possession  thereof?  A.  Vos.  (3)  What 
damage  has  plaintiff  sostalned  thereby  f 
A.  $2  per  year." 

There  was  a  verdict  for  the  platnldff.and 
the  defendant  moved  for  a  new  trial,  and 
filed  the  following  exceptions  as  grounds 
for  hlB  said  motion : 

"  Defend&nVa  Motion  for  New  THaJ  and 
Exceptions  in  its  Support.  (1)  For  that 
the  court  erred  In  permitting  the  plaintiff 
to  attack  the  deed  made  by  W.  B.  Hinson 
to  defendant  tor  trand  without  giving  no- 
tice thereof  in  the  pleadings,  and  without 
bringing  a  direct  proceeding  for  that  pur- 
pose, as  set  forth  in  the  first  exception 
stated.  (2)  For  that  the  court  errt>d  in 
permitting  the  plaintiff  to  offer  evidence 
tending  to  contradict  the  witness  J.  L. 
Gi'een,  whom  plaintiff  had  put  on  the 
stand,  because  the  plaintiff  had  thereby 
vouched  for  the  credibility  of  said  witness, 
and  conid  not  beheard  to  attack  him.  and 
that,  while  plaintiff  was  i>ermitted  to 
show  a  different  state  of  facta  from  those 
testified  to  by  said  witness,  for  the  purpose 
of  showing  he  was  mistaken,  yet  that 
rule  was  not  applicable  here,  for  the  mat- 
ters testified  to  by  the  witness  must  have 
been  true  or  false  ta  hie  knowledge.  (3) 
For  that  his  honor  erred  In  giving  the  In- 
structions asked  tor  by  the  plaintiff,  and 
refusing  the  seventh  and  eighth  and  ninth 
instructions  asked  tor  by  defendant,  and 
In  modifying  the  fourth,  fifth,  and  sixth 
Instructions  asked  for  by  defendant." 

Code  N.  C.  S  679.  abolishes  the  action  to 
obtain  discovery  under  oath,  and  provides 
that  no  "examination  of  a  party  shall  be 
had  on  behalf  of  the  adverse  party  except 
in  the  manner  prescribed  by  this  chapter. " 
Section  580  provides  that  a  party  to  an 
action  may  be  compelled  to  testify  at  the 
instance  ot  the  adverseparty.  Section  5S3 
provides  that  "the  examination  of. the 
party  thus  taken  may  be  rebutted  by  ad- 
verse testimony."  Section  268  provides 
that  "every  material  allegation  of  the 
complaint  not'ontroverted  by  the  answer, 
and  every  materlnl  allegation  of  new  mat- 
ter In  the  answer,  constituting  a  counter- 
claim, not  controverted  bythe  reply, shait, 
tor  the  purposes  of  action,  be  taken  as 
true. " 

Co  vinsrtoD  &  A  dama,  for  appellant.  J.  J. 
Vano,  for  appellee. 

Avery,  J.,  {after  atatlng  tbe  facta  as 
above.)   At  an  early  pei^CiA-tbfiliiidlclal 
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history  of  tblB  state*  It  was  bftd  tbat 
courts  of  law  mlgbt  bear  cTtdence  and  al- 
tow  a  Jnry  to  pass  even  Incidentally  apon 
the  question  whether  a  deed  was  void  tor 
fraud  in  the  factum,  or  under  lUth  or  27th 
KliK.  Code.  §S  1^5,  1540;  Lo^an  v.  Sim- 
mons, 1  Dev.  &  B.  le.  Hence.  In  the  trial 
of  actions  of  ejectment,  where  the  qnee- 
tlon  arose  whether  a  deed  relied  upon  by 
either  of  the  parties  as  a  part  of  a  chain  of 
title  was  executed  to  hinder,  delay,  or  de- 
fraud creditors,  evidence  was  heard  to  at- 
tack or  sustain  such  conveyances,  though 
the  action  was  not  brought  to  directly  im- 

feacb  Its  character.  Lee  v.  Flannagan,  7 
red.  471;  Hardy  v.  Skinner,  9  Ired.  181; 
Hardy  v.  Simpson,  13  Ired.  132;  Black  v. 
CaldweU,  4  Jones,  (N.  C.)  150;  Winchester 
V.  Reid.  S  Jones,  (N.  C.)  SH;  Wbart.  Ev. 

931.  Where  land  has  been  sold  at  ex- 
ecution sale,  a  party  seekinr  to  set  aside 
the  sheriff's  deed  because  of  a  fraudulent 
combination  to  prevent  a  fair  competi- 
tion amone  bidders,  was  compelled  to 
file  his  bin.  formerly,  in  a  court  of  equity, 
and  must  now  allH;e  sncb  facts  In  bis 
pleadings  as  are  relied  upon  to  establish 
the  fraud.  Young  v.  Oreefnlee.  82  N.  C. 
846.  But  In  actions  for  the  recovery  of 
land,  as  in  the  old  action  of  ejectment, 
any  deed  offered  as  a  link  in  a  chain  of  title 
is  thereby  exposed  to  attack  for  Incapacity 
in  the  maker,  or  because  it  was  void  un- 
der the  statutes  ut  frauds,  though  it  may 
not  have  been  mentioned  in  the  pleadings. 
Jones  T.  Cohen.  82  N.  C.  75;  Fitsgerald  v. 
Sbelton,  95  N.  C.  519.  It  Is  this  distinction 
that  makes  the  authorltlescited  and  relied 
on  by  defendant's  counsel  Inapplicable  in 
the  case  before  us. 

The  defendant  asked  the  court  to  tn- 
Btnict  the  Jury  that,  "  (4)  even  if  said  deed 
wnsexecuted  by  W.  B.  Uinson  with  the  act- 
ual Intent  to  d^raud  his  creditors.  stlU  the 
plaintiff  cannot  recover  unless  the  plaintiff 
satiHlies  you  that  the  defendant,  tireen, 
CO  operated  in  said  fraudulent  intent,  or 
bad  notice  thereof. "  The  court  gave  the 
Instruction,  adding  the  words,  "unless  It 
was  a  voluntary  deed,  and  not  sufficient 
property  was  retained  to  pay  Hlnson's 
debts. "  And  defendant  further  prayed  for 
the  charge  tbat,  "  (5)  even  if  W.  B.  Hlnson 
was  notorioasly  insolvent,  and  thedelend- 
ant  knew  It  at  the  time  said  deed  was  exe- 
cuted, the  law  raises  no  presumption  tbat 
Green  knew  that  Hlnson  intended  to  de- 
fraud hie  creditors;"  tonhlcb  the  ludge 
added:  "It  is  a  circumstance. however,  to 
be  wetgbed."  It  was  eminently  proper 
that  the  qualifying  words  should  have 
been  attached  by  the  court  In  both  in- 
stances. There  was  evidence  tending  to 
show  that  Hlnson  was  embarrassed  with 
debt,  and  that  he  did  nut  retain  property 
sufficient  and  available  to  discharge  bis  in- 
debtedness. A  number  of  witnesses  testi- 
fied that  he  was  reputed  to  be  insolvent. 
The  defendant,  Qreen,  diUms  under  a  deed 
from  Hlnson  and  wife,  executed  March  20, 
tSfil,  but  proven  and  recorded  in  April. 
1K86.  He  offers  the  tax-lists  showing  that, 
lor  the  year  1881,  W.  B.  Hlnson  returned 
91.000,  and  for  the  year  1882,  $1,585,  con- 
sisting entirely  of  peraonal.and  almost  ex- 
clusively of  unspecified,  property."  We 
cannot  concede  the  correctness  of  counsel's 
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position  that  the  evidence  tending  to  show 
fraud  was  rebutted  by  the  return  of  prop- 
erty, the  nature  of  which  was  not  pointed 
out,  and  most  uf  which,  we  muist  infer, 
could  not  have  been  reached  by  an  ordi- 
nary Seii  f&cias.  There  was  evidence  that 
made  it  proper  that  the  Judge  should  mod- 
ify the  fourth  instruction  as  he  did.  Hln- 
son bad  not  only  disposed  of  all  of  bis  lands 
to  different  members  of  bis  family  at  what 
witness  said  were  Inadequate  prices,  and 
afterwards  returned  for  taxation  prop- 
erty that  did  not  appear  to  be  wituin  the 
reach  of  the  ordinary  process  of  law  to 
subject  it  furdebt,  but  the  execution  of  the 
deeil  when  no  persons  but  members  of  the 
family  were  present,  as  insisted,  the  fail- 
ure to  register,  the  great  discrepancy  be- 
tween the  recited  and  alleged  price,  the 
wide  difference  between  the  aggregate 
amount  recited  as  consideration  in  the 
deeds  to  different  members  ol  his  family, 
and  the  amount  upon  which  Hinson  paid 
taxes  soon  after,  and  other  circumstances, 
certainly  Justified  the  argument  to  the 
jury,  and  would  have  supported  a  finding 
by  them  tbat  the  deed  to  Green  was  vot 
untary,  and  that  in  fact  no  money  was 
paid  by  blm  to  Hinson  for  the  land. 

The  fact  that  the  defendant.  Green,  was 
examined  by  the  plaintiff  as  a  witness  does 
not  pi'eclude  the  latter  from  insisting  be- 
fore the  Jury  that  his  testimony  was  not, 
and  that  of  witnesses  who  contradicted 
him  was,  true,  nor  prevent  the  Judge  from 
submitting  any  view  of  the  law  predicated 
upon  that  hypothesis.  Code,  g  679,  abol- 
ishes the  action  to  obtain  discovery  under 
oath,  and  prurides  that  no  "examination 
of  a  party  shall  be  had  on  behalf  of  the  ad- 
verse party  except  in  the  manner  pre- 
scribed In  this  chapter."  The  four  suc- 
ceeding sections,  after  providing  how  a 
party  may  be  compelled  to  appear  and  an- 
swer both  before  and  at  the  trial,  conclude 
with  the  provision  (section  583)  that 
"the  examination  of  the  party  thus  taken 
may  be  rebutted  by  adverse  teHtiraonj." 
The  rules  prescribed  in  that  chapter  for 
regulating  such  examinations,  Interpreted 
according  to  their  plain  Import,  and  con- 
strued in  connection  with  section  268  of 
the  Code,  furnish  a  substitute  equal  to  the 
old  bill  of  discovery  as  a  means  of  eliciting 
material  facts  within  the  peculiar  knowl- 
edge of  an  adversary  party,  and  which, 
moreover,  harmonize  with  the  general  idea 
of  the  Code  system,  by  obtaining  the  dis- 
covery, and  the  remedy  sought  by  the 
party  asking  It.  In  the  sameacHon.  Coates 
V.  Wilkes,  92  N.  0.  882.  The  allegations  of 
the  complaint,  and  every  material  allega- 
tion of  new  matter  constituting  a  counter- 
claim In  an  answer  directly  admitted  or 
not  denied,  have  the  eHect  of  a  Hndlng  by 
a  jury.  Bonham  v.  Craig,  80  N.  C.  224. 
When  the  pleadings  are  complete,  other 
material  facts  may  be  elicited  from  an  ad- 
versary by  examination  in  support  of  the 
main  action,  or  the  cross-action  set  up  In 
thecounter-claim.if  thedisclosures  byway 
of  admissions  are  not  deemed  sufficiently 
full.  A  party  who  puts  his  adversary  on 
the  stand  gives  him  an  opportunity  to  tes- 
tify on  his  own  behalf  on  croKH-ex  ami  na- 
tion, and  waives  his  right  of  imp(>achinK 
blm  b^  attacking  bis  credibUijy.  but  re- 
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tains  theprlTllege  of  contradlctlDg  bim  by 
•tCTtiumny  rtt  other  wltHCBBes  luuuusiBLvut 
with  his.  Coateav.WillEea, supra;  Tumer 
V.  Mcllbaney,  8  Cal.  57B;  Teel  v.  Byrne,  24 
N.J.  Law.631;  Drake  r.Eakln.  10  Cal..S12; 
Whart.  Et.  8  489.  We  think,  therefore, 
that  Ddther  the  defendant's  second  assign- 
ment of  error,  nor  his  exception  to  the  re- 
fusal  to  give  \tla  Instractdons  numbered 
8  and  d,  can  be  sustained. 

The  judge onquestionably  stated  tfaelaw 
correctly  when  he  told  the  Jury  that  the 
notorious  insolvency  of  Hinaon,  If  admlt- 
teo,  aa  set  forth  In  the  prayer  of  defend- 
ant, wonld  be  a  clrcamstance  tending  to 
show  that  the  defendant  was  a  partici- 
pant in  the  fraud ;  and  we  coni'ur  in  the 
propriety  of  modifying  the  original  prop- 
osition drawn  by  defendant  as  It  was 
qualified  by  the  addition  made  by  the 
court.  The  declared  object  in  enacting  18 
£Mz.  was  to  avoid  and  ahollsh  "feigned 
gifts,  grants,  alienations,  &c.,  which  may 
be  contrived  and  devised  of  fraud,  to  the 
purpose  and  intent  to  delay,  hinder,  and 
defraud  creditors  and  others  of  their  just 
and  lawful  actions  and  debts."  So  that. 
If  Hlnson  had  conveyed  to  Green  in  order 
to  evade  the  iiayment  of  any  Judgment 
that  might  be  recovered  in  an  action  of 
slanderthen  pending  against  him,  thedeed 
mast  be  treated  as  fraudulent  in  so  far 
as  ft  affected  the  rights  of  creditors  such 
as  the  plaintiff  In  the  execution  under 
which  O.  W.  Helms  bought.  2  Bl.  Comm. 
486;  Stileman  v.  Ashdown,  2  Atk.  481. 

The  defendant  asked  the  court  to  in- 
struct the  jury  that,  "even  though  the 

gurchase  money  agreed  to  be  paid  may 
ave  been  less  than  the  actual  value  of  the 
land,  this  can  raise  no  pi'esumptlon  against 
the  defendant;  for  It  is  in  proof  tliat  the 
land  was  involved  In  litigation,  and  this 
fact  may  well  explain  the  Inadequacy  of 
price. "  In  lieu  of  this,  the  Judge  charged 
them  "that,  If  the  jury  believe  that  W.  B. 
Hlnson,  being  much  involved  lo  debt,  con- 
veyed to  his  son-in-law  J.  L.  Green  the 
land  in  dispute  at  much  less  than  Its  val- 
ue, and  the  said  sim-ln-law  was  himself 
insolvent  at  that  time,  and  secured  the 
purchase  money  by  executing  bis  Individ* 
ual  note,  which  bm  not  been  paid,  and 
wlthoutany  further  security, then  the  law 
presumes  the  said  deed  to  be  fraudulent, 
and  It  Is  incumbent  upon  the  defendant  to 
rebutsald  presumption;  for  the  lawlooks 
with  BORplclon  upon  such  transactions  be- 
tween near  relatl  res.  **  The  rule  laid  down 
by  Justice  BoYnsM  in  Belger  v.  Davis,  67 N. 
G.  189,  was  that  when  a  debtor,  much  em- 
barrassed, conveys  property  of  much  value 
to  a  near  relative,  and  tlie  transaction  is 
secret,  and  no  one  Is  present  to  witness 
the  trade  but  these  near  relatives,  it  Is  to 
be  regarded  as  fraudulent;  but,  when 
these  relatives  are  made  witnesses  in  the 
cause,  and  depose  to  the  fairness  and  bona 
Sflitsot  the  transaction,  and  that  In  fact 
there  was  no  purpose  of  secrecy,  it  then 
becomes  a  question  for  the  Jury  to  deter- 
mine the  Intent  which  Influenced  the  par- 
ties, and  to  find  It  fraudulent  or  other- 
wise, as  the  evidence  may  satisfy  them. 
In  Brown  v.  Mitchell,  104  N.  C.  372,  10  S. 
E.  Rep.  702,  It  Is  said  that  In  Belger  v. 
Davis,  BUin-a,  the  court  intended  bnly  to 


lay  downAJuto-af  erldence,  applicable  la 
all  cases,  whether  an  Issue  of  fraud  Is  in- 
volved or  not,  that,  "where  effective 
proofs  are  In  the  power  of  a  party  who  re- 
fuses or  neglects  to  produce  them,  that 
naturally  raises  a  prraumption  that  thotie 
proofs,  if  produced,  would  make  against 
blm." 

The  language  used  by  Justice  Botden  1b 
not  correctly  reproduced  In  the  syllabuf. 
That  seems  to  have  led  to  an  Incorrect  In- 
ference InTredwell  v.  Graham, 88  N.  C.  2m, 
But,  In  any  view  of  the  case,  It  Is  only  aft- 
er the  relatives  who  were  presrait  make 
some  explanation  whlchf  If  believed.  In- 
spires confidence  In  their  good  faith,  and 
shows  that  they  had  no  reason  or  pur- 
pose to  conceal  any  of  the  circumstances 
attending  the  transaction,  or  the  motives 
leading  to  It,  that  the  presumption  is  re- 
butted ;  and  the  Inadequacy  of  considera- 
tion, and  the  failure  to  summon  others  to 
witness  what  occurred  In  the  family, 
dwindles  in  importancefrom  the  baalsof  a 

g resumption  to  mere  badges  of  Yraad. 
reen,  when  forced,  as  an  unwilling  wit- 
ness, to  testify,  did  not  repel  the  presump- 
tion of  a  fraudulent  intent  by  showing 
that  there  was  no  purpose  to  conceal  the 
fact  that  the  conveyance  had  been  made, 
and  that  in  fact  there  was  no  intention, 
so  far  as  he  knew,  on  the  part  of  Hlnnon, 
to*  defraud  ci'edltors.  The  explanatloa 
made  by  blm  isconched  In  very  well  guard- 
ed language.  He  testified  on  cross-exam- 
ination that  there  was''no  understanding 
between  him  and  Hlnson  that  be  was  to 
take  thedeed  to  the  land  In  dispute  tor  the 
purpose  of  keeplngoff  Ulnson'screditors; " 
and  he  did  not  say  that  the  price  was 
equal  to  the  real  value  of  the  land,  but 
was  as  much  as  It  was  worth  with  the 
cloud  of  litigation  as  to  the  title  hanging 
over  It.  He  assigned  no  reason  for  post- 
poning the  registration  of  the  deed ;  nor 
did  he  state  that  it  was  the  positive  pur- 

gose  of  his  father-in-law  to  exact,  and  of 
Imaelf  to  pay, theconslderatlon evidenced 
b^  the  note.  He  does  not  state  why  it 
was  that  the  recited  consideration  wa» 
$300,  while  the  real  price  was  $200.  In 
order  to  repel  the  presumption  of  trand, 
the  explanation,  when  attempted,  should 
have  been  so  full  that,  if  believed.  It  would 
have  relieved  the  transaction  of  all  sus- 
picion, and  established  the  good  faith  of 
the  parties  to  It.  The  fact  that  it  Is  ex- 
clusively within  the  power  of  persons  so 
nearly  related  as  the  defendant  and  his 
father-in-law,  Hlnson.  to  explain  every  sus- 
picious circumstance,  If  they  did  act  In 
good  faith,  and  the  neglect  to  do  so,  vol- 
untarily, or  the  failure  of  one  of  the  par- 
ties, when  he  was  forced  to  go  upon  the 
stand,  to  throw  light  upon  ft,  so  aa  to 
fully  establish,  it  their  explanation  were 
credited,  the  bona  fltfes  of  the  transaction, 
la  to  be  considered  as  due  to  Inability  to 
show  that  their  condnct  was  consistent 
with  an  honest  purpose.  The  presump- 
tion arises  rather  from  the  peculiar  knowl- 
edge on  the  part  of  parties  to  a  deed  of 
facta  that  would  either  confirm  or  remove 
suspicion  raised  by  circumstances  In  evi- 
dence as  to  the  embarrassment  of  the  gran- 
tor and  his  relationship  to  the  grantee, 
and  thefallure  tostateor  ^rove  what  th^ 
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knov.  than  from  any  poaitlre  tesUmoDy 
as  to  the  peraone  actually  present  at  the 
transaction.  Badi^  of  fraud  are  suepi- 
ciouscircaiDBtancesthat  overhang  a  trans- 
action, Buch  as  those  we  have  already 
mentioned  In  this  case;  and,  where  the 
parties  to  Ic  withhold  testimony  that  It 
Is  exclUBlvely  within  their  power  to  pro- 
duce.and  thatwould  removeall  uncertain- 
ty. 11  believed,  as  to  Its  character,  the  law 
puts  the  Interpretation  upon  sachconduct 
most  unfavorable  to  the  Ruppressing 
pfu^y,  as  it  does  in  all  cases  where  a  party 
purposely  or  ne^liKently  fails  tofurnish  ev- 
idence under  his  control,  and  not  accept- 
able tu  his  adversary.  Whart.  Ev.  §S 
1269.  This  is  consistent  with  the  rules  as 
to  thequantnm  and  quantity  of  proof  req- 
nislte  upon  Issoee  of  fraud  heretofore  laid 
down  by  this  court.  Brown  v.  Mitchell, 
supra ;  Harding  v.  Long,  108  N.  C.  1,  9  S. 
E.  Rep.  444:  Berry  v.  UaU,  10  S.  E.  Bep. 
903.  (at  this  term.) 

The  defendant  cannot  demand  that  this 
court,  under  a  general  exception  to  the 
charge,  should  follow  him  In  a  search  for 
error  In  every  part  of  It.  We  can  go  no 
further  than  to  review  the  portion  of  the 
charge  substituted  for  the  special  instruc- 
tion asked.  McKlnnon  t.  Monison,  104 
N.  C.  S42, 10  S.  £.  Bep.  618.  There  is  no 
error. 

Statr  v.  Brdcr. 
(Sujnvme  Court  <tf  -^^^  Carolina.  April  28, 

LucMT— EVTDBNOB. 

Under  iodictmeat  for  larceny,  the  evidence 
showed  that  defendant,  bi»  co-defendant,  and  the 
prosecuting  witness  were  toother ;  that  tbe  lat- 
ter fell  asleep  drunk,  and  while  in  this  condition 
his  purse,  containing  a  t20  blU  and  $lcf.90  besides, 
was  stolen.  After  the  larceny  defendant  had  a 
pursa  with  the  clasps  freshly  hroken,  which  re- 
sembled the  one  stolen,  bat  was  not  positively 
identified.  The  co^efendant  had  a  00  bill  in  bis 
posseaslon  when  arrested.  It  appeared  that  de- 
fendant bad  DO  money  for  several  days  prior  to  the 
laroeny,  and  that  he  displayed  money  s  few  hours 
after  it  occurred.  Held,  that  an  uutruotion  to 
ao^idt  was  properly  overmled. 

Appeal  from  superior  court,  Buncombe 
county;  Moobb,  Judge. 

InfUctment  for  larceny. 

Tbe  ^(toraej^Ganera/,  for  the  State.  H. 
A,  Ottdgeraia6  V.S.  Luakt  for  detendaot. 

Clark,  J.  The  counsel  for  defendant 
asked  tbe  court  to  charge  the  Jury  that 
there  was  no  evidence  against  him,  and  to 
return  a  verdictof  notgullty.  Theretusal 
of  tbeconrt  to  so  charge  presents  the  only 
qneatlon  for  review.  "If  the  evidence  mere- 
ly raised  a  suspicion  or  conjecture  of  guilt, 
it  was  not  legal  evidence,  and  tbe  court 
shonld  bavedirecteda  verdictof  notgullty. 
But  if  the  evidence,  considered  as  a 
whole,  could,  in  any  Just  and  reasonable 
view  of  it,  warrant  a  verdict,  it  should 
have  been  1^  to  the  Jury  as  the  proper 
triers  of  the  fact."  State  v.  EUer,  104  N. 
C.  853, 10  S.  E.  Bep.  SIS.  The  same  princi- 
ple has  been  settled  by  many  cases.  This 
court  cannot  pass  upon  tbe  question 
whether  the  verdict  was  against  the  weight 
of  the  evidence.  That  rested  with  tbe 
court  below,  and  its  decision  is  final. 


Whether  the  evidence  Is  sufficient  to  con- 
vict is  for  the  jury,  but  whether  there  is 

any  evidence  sufflcient  to  go  to  the  Jury  is 
a  question  of  law.  While  it  cannot  be 
raised  for  the  first  time  in  this  court,  when 
raised,  as  here,  in  the  court  below,  by  a 
request  to  Instruct  the  Jury,  an  appeal  lies 
from  Its  refusal,  and  all  the  evidence 
against  tbe  defendant  is  presumed  to  be 
sent  up.  The  principles  are  as  above 
stated.  The  dlfUeuIty  lies  in  the  applica- 
tion of  them  to  the  evidence  in  any  given 
case. 

In  the  present  case  It  was  in  evidence  for 
the  state  that  defendant  and  one  John 
Dryman  (who  was  also  convicted  on  this 
Indictment,  but  who  has  not  appealed) 
were  in  and  about  tbewarehouse  together 
with  several  others,  from  which  the  pros* 
ecu  tor  was  carried  to  the  "camp-house" 
while  Intoxicated,  and  while  in  that  con- 
dition be  fell  asleep,  and  when  he  woke  up 
hie  pocket-book  was  gone,  and  with  It  a 
¥20  bill,  a  $10  bill,  a  $5  bill,  and  $3.50  In 
silver,  which  were  in  it;  that  both  defend- 
ants were  aem  with  pr<»iecutor  while 
drunk  In  the  camp-houBe.  The  defendants 
were  indicted  for  larceny  of  the  pocket- 
book  and  money,  and  receiving  the  same 
knowing  them  to  have  been  stolen.  The 
pocket-book  taken  from  Bruce's  person, 
the  prosecutor  testified,  rt^embled  tbe  one 
he  had  lost,  except  that  the  catches  or 
clasps  were  broken  off.  He  would  not 
swear  positively  that  it  was  his  pocket- 
book.  It  was  also  in  evidence  that  the 
prosecutor  lost  his  pocket-book  about  5 
p.  &f.,  and  the  same  evening  about  from  8 
to  0  P.  M.  defendant  deposited  $8.60  with 
the  clerk  at  a  bar-room  for  safe-keeping; 
that,  two  or  three  days  before,  defendant 
had  been  fined  $5  in  the  mayor's  court  for 
violation  of  a  city  ordinance,  and  said 
clerk  had  stood  his  surety  for  its  payment ; 
that  in  the  interval  thereafter,  and  before 
the  larceny,  the  defendant  had  worked  one 
day  on  the  streets  at  f  1  per  day ;  that  the 
evening  after  the  larceny  the  defendant 
treated  a  friend  to  whisky  at  a  bar-room, 
and  to  breakfast  next  morning  at  a  res- 
taurant, and  bought  two  quarts  of  whisky ; 
that  defendant  swapped  pocket-books 
next  day  with  witness,  and  that  the  pock- 
et-book shown  prosecutor  was  the  one 
then  received  from  the  defendant,  and  the 
catches  were  then  freshly  broken  off;  that 
defendant  had  been  seen  after  the  larceny 
with  a  pocket-book  resembling  the  one 
shown  on  trial,  and  that  the  catches  wers 
not  broken  off;  that  be  took  a  dollar  out 
of  it,  and  asked  some  one  to  change  it; 
that  on  tbe  night  of  the  larceny  the  co- 
defendant,  Dryman,  (as  to  whom  there 
was  other  evidence,)  had  a  $20  bill,  which 
he  offered  forchangeiapayment  forgoods, 
and  that  defendant  stated  In  jail  that  the 
money  he  had  let  Dryman  have  lie  worked 
for.  This,  without  reiterating  the  testi- 
mony of  the  different  wltnesKS,  Is  the  tes- 
timony for  the  state.  If  believed,  It  shows: 
(I)  Opportunity.  (2)  Circumstances  tend- 
ing to  show  that  defendant  was  without 
money  two  or  three  days  before  the  lar- 
ceny; and  immediately  after  the  larceny, 
though  he  bad  worked  only  one  day,  (at 
$1  per  day,)  be  was  suddenly  flush  of  mon- 
ey depositing  $8.60  for  safe-keeping,  besides 
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being  tree  with  money,  and  treating  his 
friends,,  (8)  H la  being  In  powwsBlon  ot  a 
pocket-book,  Just  such  as  prosecutor  lost, 
though  he  could  not  swear  positively  to 
Its  Identity.  (4)  Circumstances  tending 
to  show  that  defendant  endeavored  to  de- 
stroy evidences  of  bis  guilt  by  breaking  the 
clasps  on  the  pocket-book,  and  then  ex- 
chansrlng  It  with  a  friend  for  another.  (5) 
That  bis  companion,  the  co-defendant, 
Drynian,  had  a  $20  bill  that  night,  and  de- 
fendant stated  to  the  officer,  after  being 
arrested,  that  the  money  he  (defendant) 
had  let  Dryman  have  he  had  worked  for. 
State  V.  Wilson,  76  N.  C.  120,  very  much  re- 
sembles this  case.  There  the  evidence 
showed  thattheprosecntor  wasdrunkand 
onconsclous;  that  the  defendant  knew  he 
had  money,  and  had  opportunity  of  tak- 
ing it  from  his  person :  thatdefendant  had 
DO  money  that  night,  but  had  some  next 
day.  This  was  held  sufficient  evidence  to 
be  submitted  to  a  Jury.  The  evidence  In 
the  present  case  was  circumstantial.  The 
Jury  might  have  deemed  It  proper  to  ac- 
quit d^endant  upon  It.  It  was  sufficient, 
however,  to  convict  upon.  If  It  satisfied 
them  beyond  a  reasonable  doubt,  as  their 
verdict  declares,  that  the  defendant  was 
guilty.  Much  depends  upon  the  bearing 
upon  the  stand  and  the  character  of  the 
witnesses,  and  Incidents  and  circumstances 
of  the  trial,  seen  and  appreciated  by  tlie 
jnry,  and 'which  cannot  be  transmitted  to 
this  court  by  a  transcript  of  the  evidence. 
Something  must  and  ought  to  be  trusted 
to  the  intelligence  of  the  jury,  whom  the 
evidence  was  surticient  to  satisfy  of  the 
guilt  of  the  defendant,  and  of  the  presiding 
judge,  who  held  that  the  evidence  was  suf- 
ficient to  be  submitted  to  them.  Whether 
or  not  the  evidence  sent  up  has  suffintent 
weight  to  fully  satisfy  us  of  the  defendant's 
guilt,  if  the  case  bad  been  submitted  to  us 
upon  It,  Is  not  the  question  for  this  court 
to  decide.  It  seems  to  us  there  were  suffi- 
cient circumstances  in  evidence.  If  believed 
by  the  Jury,  to  warrant  the  case  being  sub- 
mitted to  them  as  the  sole  triers  of  the  fact. 
"  While  none  uf  the  circumstances,  stand- 
ing alone,  was  sufficient  evidence  ot  the  de- 
fendant's guilt,  yet  taken  together,  as  a 
whole,  they  constitute  evidence  which  was 
properly  submitted  to  the  jury. "  State  v, 
Christmas,  101  N.  C.  749,  8  S.  £.  Rep.  861. 
No  error. 


Btoksb  et  al.  v.  Dbpabtuent  of  Aobi- 

CULTOHK, 

iSworems  Court  of  North  Carolina.   April  28, 
1890.) 

FBiva.BOB  Tu— CoHHEBCUL  Febtilizbb— Sbiz- 

UBB. 

Under  Code  N.  C.  S  3190,  providloK  that  no 
oommercial  fertilizer  "shull  be  Bold  or  offered  for 
sale  in  tbis  state  nntil  the  manufacturer  or  person 
Importing  the  same  "  shall  pay  a  privilege  tax,  and 
maklDg  ul  fertilizers  sold  or  offered  for  sale  in  vl- 
olatlon  of  such  provision  subject  to  seizure  and 
oondemnation,  fertilizers  ordered  of  dealers  outside 
the  state,  by  farmers  for  their  own  use,  cannot  be 
seized,  though  the  tax  has  not  been  paid,  espeoially 
as  the  right  to  purchase  outside  the  stato  Is  appar- 
ently recognized  by  section  2'-i03,  which  requires 

S arsons  who  may  buy  without  the  state  any  fer- 
Uzer  on  which  the  tax  has  not  been  paid  to  report 
•Bcta  purohasea  to  the  regiater  of  deeds. 


Appeal  from  Bup^or  court,  Bockinghara 
county;  Arhfield,  Judge. 

This  is  a  controversy  submitted  to  the 
court  without  action,  as  allowed  by  the 
statute.  Code,  §  567.  The  following  is  a 
copy  of  so  much  of  thecase  submlted  as 
need  be  reported:  "(l)  John  Y.  Stokes, tor 
himself,  and  at  the  instance  am]  reqneet 
of  several  persons,  f  theplalntltTs  herein  all 
belonging  to  the  Farmers'  Alliance,  but 
some  members  of  one  and  someof  another 
alliance,)  all  residents  and  farmers  in  the 
county  and  state  aforraald.  In  thesprinf; 
of  1889  sent  on  orders  tor  himself  and  each 
of  said  persons  for  sixty  (60)  bags  of  dis- 
solved bone,  to  be  used  In  the  making  of 
a  tobaeco  fertiliser  known  as  'Courts' 
Formula;'  and,lntheordersniade,agiven 
number  of  bags  was  ordered  for  hi  mself  and 
a  given  naraberof  bagsforeach  of  said  per- 
sons, and  these  bagswere  so  ordered  from 
Wm.  Davison  &  Co.,  ot  Baltimore,  Md.,  who 
were  the  manufacturers  of  said  goods  in 
that  state.  ( 2)  Said  Stokes,  for  himself  and 
the  said  persons,  at  the  same  time  as  or- 
dering the  dissolved  bone  atoresaid,  made 
orders  for  himself  and  the  said  persons  for 
&ve(5)  tonsol  Boss  Fertilizer,  four  (4)  tons 
of  which  said  Stokes  ordered  for  himself, 
and  the  other  ton  for  some  one  or  more  ot 
said  persons,  all  ordered  from  said  Davison 
&Co.,  of  Baltimore,  who  were  manufact- 
urers thereof,  both  ot  which  orders  were  for 
their  own  Individual  use, as  atoresaid.  (3) 
In  ordering  said  dissolved  bone  and  Boss 
Fertilizer,  the  said  Stokes  acted  tor  himself 
to  the  extent  set  forth  above,  and  for  said 
persons  to  the  extent  above  set  forth  as  to 
them,  and  without  any  compensation  paid 
or  agreed  to  be  paid  by  them,  or  any 
other  peraon.  In  the  way  of  commissions* 
reward,  or  otherwise,  but  simply  and 
solely  in  reference  to  his  neighbors,  as  an  act 
of  klndneBS  and  courtesy  to  them ;  and 
said  Stokes,  in  ordering  the  same,  made 
the  orders  for  himself  and  eacholsald  per- 
sons distinctly  and  separately,  indicii.tlng 
therein  how  much  to  each,  and  to  whom 
to  be  sent,  and  on  whose  creflit.  (4)  Dav- 
iBon  &  Co..  In  pursuance  ot  said  orders,  In 
May  last,  shipped  the  said  dissolved  bone 
and  Boss  Fertiliser  by  railroad  to  Relds- 
ville  In  parcels,  one  parcel  addressed  to 
Stokes  and  tagged,  and  sent  alHO  bill  for 
same  made  out  against  him,  and  so  like- 
wise the  other  parcels  came  addressed  to 
each  of  said  persons,— addressed  to  them 
separately,  and  tagged  eeparntely,— and 
likewise  bills  were  sent  against  each  one 
for  his  separate  debt.  (6)  On  the  arrival 
of  said  articles  at  Reldsvllle,  the  said  per- 
sons ordering  the  goods  aforesaid.  Includ- 
ing the  said  Stokes,  all  attended  at  Relds- 
vllle prepared  with  wagons  and  their 
money  to  pay  for  same,  and  take  thesame 
to  their  respective  homes;  and  then  and 
there  the  same  were  seized  at  the  Intitance 
of  the  Inspector  ot  the  agricultural  depart- 
ment for  non-payment  of  license  tax  re- 
quired of  manufacturers  and  importers  ot 
fertilizers  Into  North  Carolina,  (fi)  On  the 
seizure  of  said  goods,  said  Stokes  and  the 
said  persons— the  seaaon  of  the  year  being 
at  hand  when  they  must  have  and  use  said 
goods  in  and  about  their  projected  crops 
of  tobacco— agreed  w^lth  the  agricultural 
department  that  (307  wtULJtbe  value  otthe 
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goods  s^zed  as  aforeetiid,  of  which 
amount  fl45  represented  the  dissolved 
bone,  and  (162  represented  the  BosBFertU- 
jzer ;  and  that  each  person  present  who  had 
ordered  the  same  might  pay  the  value  of 
the  shipment  to  him,  making  In  the  aggr^ 
gate  $307  as  aroresald.  Into  the  baDds  of 
H.  R.  Ktiott,  as  depositee,  to  be  held  by 
him  Kubject  to  a  Judicial  determination  aa 
to  the  liability  of  said  goods  to  be  seized 
as  aforesaid,  and  thereupon  the  money 
was  contributed  by  each  penion  for  his  or- 
der, and  the  same,  amounting  to  $307,  was 
paid  into  the  hands  of  said  Scott,  where 
it  now  Is.  I'pon  the  foregoing  facts,  it  1b 
InsiHtetl  on  the  part  of  the  plaintiffs  that, 
in  law,  the  said  goods  were  liable  to  no 
K'izure  or  other  demand  on  the  part  of  the 
ugrlciiltural  depurtment,  and,  if  there  be 
such  Htate  law,  that  same  is  tmcunstltn- 
tionnl  and  void,  as  being  a  regulation  of 
liitfrKtate  commerce."  The  court  gave 
judgment  In  favor  of  the  plaintiffs,  and 
the  defendant,  having  excepted,  appealed 
tu  this  court. 

C.  It.  Watson  and  J,  C,  Buxton^  for  ap- 
pellant. Reid  A  Eeid  and  DlUard  A  King, 
fur  appellee. 

Mbbrihon,  C.  J.,  (after  stating  tbe  t^ta 
aa  above.)  We  are  of  opinion  that  the 
court  below  correctly  interpreted  the  stat- 
utory provision  under  and  by  \irtue  of 
which  the  defendant  claimed  authority  to 
iK>lze  by  Its  agents  the  property  of  the 
plaintiffs  in  question.  In  pertinent  re- 
spects It  (Code,  §  2190)  provides  that  "no 
manipulated  guanoes,  Ruperphosphate,  or 
other  commercial  fertilizer  shall  be  sold, 
or  offered  for  sale.  In  this  state,  nntU  the 
Dianufactarer  or  person  Importing  the 
same  shall  first  obtain  a  license  therefor 
from  the  treasurer  of  the  state,  for  which 
shall  be  paid  a  privilege  tax  of  $500  peran- 
num  for  each  separate  brand  or  quality. 
Any  person,  corporation,  orcompany  who 
shall  violate  this  chapter,  or  who  shall 
sell  or  offer  for  sale  any  such  fertilizer  con- 
trary to  the  provisions  above  set  forth, 
shall  be  guilty  of  a  misdemeanor;  and  all 
fertilizers  so  sold,  or  offered  for  sale,  shall 
be  subject  to  seizure  and  condemnation," 
etc.  It  must  be  observed  that  the  Inhibi- 
tion of  the  provision  Is  clearly  expreawed  In 
plain  terms,  and  extends  only  to  the  sale 
of  Bach  fertilisers,  and  the  offering  of  them 
for  sale,  in  this  state,  without  first  hav- 
ing obtained  a  license  so  to  do  as  pre- 
scribed. It  does  not  extend  to  the  use  of 
tliem  in  this  state,  or  the  purchase  of  them 
in  another  state  to  be  used  for  fertilizing 
purposes  by  the  purchaser  himself  in  this 
Htute.  The  terms  employed  In  the  section 
of  the  statute  recited  above,  and  In  every 
Bectlun  of  the  chapter  pertinent,  of  which 
]t  Is  part,  unmistakably  Imply  and  refer 
to  the  sale  of  such  fertilizer,  and  In  the 
offering  uf  them  for  sate  In  this  state. 
Nothing  appears  by  terms  or  by  reasona- 
ble implication  in  the  statute  that  all  for- 
bids the  mere  use  ol  them, or  the  purchase 
of  them  in  another  state  to  be  so  used  by 
t^he  purchaser  himself.  Indeed,  the  stat- 
nte  (Code,  %  3203)  seems  to  contemplate 
that  farmers  and  oUien  may  so  purchase 
them.  It  proTtdes  that  "any  farmer,  trad- 


er,  or  other  person  who  *  •  •  may 
buy.  without  the  state,  any  commercial 
fertilizer  on  which  the  privilege  tax  of  five 
hundred  dollars  has  been  paid,  shall  be  re- 
quired to  report  all  such  purchases  to  the 
register  of  deeds  of  his  county, "  etc.  It 
thus  appears  that  the  l^slature  did  not 
Intend  to  forbid  such  purchases.  This 
clause  of  the  statute  is  peculiar.  Why  it 
speclfles  such  purchases  as  fertilizers  on 
which  the  license  tax  has  been  paid,  and 
requires  the  same  to  be  reported,  does  not 
appear.  The  provision  seems  to  beimper- 
fect,  and,  as  it  appears,  to  serve  no  prac- 
tical purpose.  It  Is  brought  forward  in 
the  Code  as  part  of  the  statute,  (Acts  1X76- 
77,  c.  274,  §  20.)  but  the  latter  statute  re- 
quired farmers  and  others  making  such 
purchases  In  another  state  to  pay  "the 
privilege  tax  of  fifty  cents  per  ton,  as  re- 
quired, of  dealers."  This  tax  requirement 
Is  omitted  from  the  statute  as  It  now  pre- 
vails. Why  this  Is  BO,  as  we  hare  said, 
does  not  appear.  It  seems  that  the  pur- 
pose at  first  was  to  encourage  farmers 
and  others  to  patronize  such  dealers  in 
fertilizers  aabad  paid  the  license  tax.  But, 
whatever  may  have  been  the  purpose  of 
thestatutory  provision  last  above  recited, 
it  goes  to  show  that  it  was  expected  that 
farmers  and  others  might  make  parchases 
of  rertllizers  for  their  own  use  In  other 
states.  In  the  case  before  us  the  plaintiffs 
did  not  severally  orcollectlvely  sell  or  offer 
for  sale  In  this  state  their  fertilizers  seized 
by  the  defendant's  agents.  They  pur- 
chased the  same  in  the  state  of  Maryland, 
to  be  used  by  them,  respectively,  in  this 
state,  not  for  resale,  but  upon  their  farms. 
This,  for  the  reasons  above  stated,  they 
might  in  good  faith  do.  It  Is  not  alleged 
or  suggested  that  the  plaintiffs,  or  any  of 
them,  sought  in  any  way  or  respect  to 
evade  the  statute  cited.  If  they  had  done 
so,  the  case  would  be  very  different.  One 
of  them  could  not  buy  fertilizers  in  another 
state  to  resell  the  same  to  the  others  In 
this  state,  nor  could  one  of  them  be  the 
agent  of  a  non-resident  dealer  in  such 
goods  to  sell  to  farmen  and  others  in  this 
state.  Each  of  them  could  buy  such  fer- 
tilizers by  hlmsell,  or  in  good  faith  by  his 
agent.  In  another  state,  for  his  own  use 
only,  in  this  state.  All  arrangements  and 
devices  to  evade  the  statute  are  violations 
of  it.  If  thedefendant's  agents  had  reason 
to  believe  that  the  plaintiffs  in  the  par- 
chases  they  made  acted  in  bad  faith,— 
evasively,— they  should  have  so  alleged. 
So  far  as  appears,  they  acted  In  good  faith, 
and  did  what  they  had  a  right  to  do.  It 
was  said  on  the  argument  that  if  the  plain- 
tiffs could  so  purchase  fertilizers  in  another 
state,  and  bring  them  into  this  state  for 
their  own  use,  the  statute  would  not  serve 
in  great  measure  the  purposes  contem- 
plated by  It.  If  It  be  granted  that  this  Is 
BO,  the  legislature  alone  can  provide  the 
remedy.  Certainly  this  court  cannot. 
Thepurpose  of  the  statute,  as  expressed  in 
it,  Is  too  clear.  It  seems  to  us,  to  admit  of 
question.  What  we  have  said  disposes  of 
the  case,  and  we  need  not  ad  vert  to  other 
sertous  questions  raised  by  the  assign- 
ments of  rrror  and  discussed  on  the  argu- 
ment. Judgment  affirmed. 
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STi.TE  V.  STBKLK. 

(Supreme  Cowrt  of  North  CoroHno.  JSbj  6, 

1690.) 

Inxunras  —  RBotn.i.TioNS  —  Expui^ion  of  In- 
truder—Rights OF  OOBSTS. 
1.  Wbere  an  Innkeeper  made  a  tognlation  that 
"no  livery-man  or  agent  of  any  transportation  or 
bagffage  company,  no  washer-woman  or  sewing, 
woman,  not  connected  with  tbe  house,  or  loafer  or 
lounger  or  objeotionabie  person  will  be  allowed  in 
the  hotel, "  and  gave  notice  to  the  agent  of  a  livery- 
•table  who  had  previously  been  in  the  habit  of 
^drummlog"  for  custom  at  his  hotel  not  to  come 
upon  the  notel  premiBes  again,  Jield,  that  tbe 
Innkeeper  had  a  right  to  expel  said  agent  from  the 
hotel  without  using  nnnecesaary  force,  if  he  en- 
tered it  after  such  notice,  and  engaged  in  drum- 
ming for  custom,  although  at  the  time  tbe  hotel- 
keeper  had  made  an  arrangemeot  with  another 
keeper  of  a  livery  stable,  by  whloh  the  former 
•hould  receive  10  per  centum  of  the  proceeds  of 
the  business  derived  from  the  guests  of  the  hotel, 
and  notwithstandiDg  the  further  fact  that  a  third 
livery-man,  represeDting  bis  own  stable,  and  who 
had  received  a  similar  notice,  was  actually  in  the 
hotel  at  tbe  time  of  the  expulsion,  and  had  been 
flolidUnff  patronage  for  bis  business  among  the 

eiiesta,  but  was  not  shown  to  have  bad  actual 
cense  from  the  innkeeper  to  approach  the  guests. 
3.  Quests  of  an  hotel,  and  travelers  or  other 
persons  entering  It  with  the  bona  fide  intent  of  be- 
coming guests,  canuot  be  lawfully  prevented  from 
going  In  or  put  out  by  force  after  entrance,  pro- 
vided they  are  able  to  pay  the  charges  aad  tender 
the  money  necessary  for  that  purpose,  if  requested 
by  the  landlord,  unless  they  be  persons  of  bad  or 
sosplcioue  character,  or  of  vulgar  habits,  or  so  ob- 
jectionable to  the  patrons  of  the  house,  on  account 
of  the  race  to  which  they  belong,  that  it  would  in- 
jure the  business  of  tbe  house  to  admit  them,  or 
unless  they  attempt  to  take  advantage  of  tbe  free- 
dom of  the  hotel  to  injure  tbe  laadlord'schances  of 
profit,  derived  either  from  his  Inn  or  any  other  bus> 
uesa  incidental  to  and  connected  with  its  manage- 
ment, and  oonstltntlng  a  part  of  the  provision  for 
the  wants  or  pteasuro  of  bis  patrons. 

3.  When  persons,  unobjectionable  on  account 
of  character  or  race,  enter  an  hotel,  not  as  guests, 
but  intent  on  pleasure  or  proflU  to  be  derived  from 
intercourse  with  its  inmates,  they  are  there  not  of 
right,  bat  under  an  implied  license,  tiiat  the  land- 
lord may  revoke  at  any  time. 

4.  Begulations,  such  as  that  made  by  the  Bat- 
tery Park  Hotel,  of  which  tbe  defendant  was  the 
manager,  are  reasonable,  and  any  person  violating 
them  may  be  expelled,  after  notice  to  desist  from 
violating  than,  If  it  be  done  without  using  excess- 
ive foroe. 

6.  An  innkeeper  has  tbe  right  to  estahlisb  a 
livery  stable  in  connection  with  his  hotel,  as  he 
can  a  barber-shop,  a  news-stand,  or  a  laundry,  or 
he  may  contract  with  the  pronrietor  of  a  livery 
stable  in  the  vlcinl^  to  secure  for  tbe  latter,  as  far 
as  he  legitimately  can,  tbe  patronage  of  his  guests 
for  a  per  centum  of  the  proceeds  or  profits  derived 
by  the  owner  of  such  vehicles  and  horses  from 
dealing  with  the  patrons  of  the  public  house;  and 
wfaere  be  enters  into  such  contract  be  may,  after 
notice,  enforce  such  a  regulation  as  that  made  by 
the  Battery  Park  Hotel,  by  expelling  the  agents 
or  representatives  of  livery  staolea,  who  enter  to 
solicit  the  patronage  of  guests,  or,  where  such 
agent  persists  in  visiting  the  hotel  for  that  purpose 
after  notice  to  desist,  the  landlord  may  expel  him 
without  excessive  force,  if  he  refuse  to  leave,  and 
may  eject  him,  even  though  he  enter  for  a  lawful 
purpose,  if  he' does  not  disclose  hts  true  Intent, 
when  requested  to  leave,  or  whatever  may  have 
been  his  purpose,  if  he  has  in  fact  engaged  In  bo- 
licitingtiie  patronage  of  the  guests. 

6.  The  rule  fa  that  the  proprietor  of  a  nnbllo 
house  has  a  right  to  reqaest  a  person,  who  visita  it 
not  as  a  guest  or  on  business  with  guests,  to  de- 
part, and  if  be  refuse  thelnnkeepermayexpelhim. 
and  if  be  do  not  use  excessive  force,  may  juslify, 
on  a^rosecution  for  assault  and  battery,  la  remov- 


7.  If  the  prosecntor  went  Into  the  hotel  at  the 
request  of  a  guest,  sad  for  the  purpose  of  confer^ 
ring  with  tbe  latter  on  business,  still  if,  while  in 
the  hotel,  be  engaged  in  "drumming"  for  his  em- 
ployer, after  noti(»  to  desist  from  it,  the  defendant 
might  expel  him  in  tbe  same  way ;  and  if  the  pros- 
ecutor, having  entered  to  see  a  guest,  did  not  then 
solicit  business  from  the  patrons  of  the  hotel,  bat 
had  done  so  previously,  the  defendant,  seeing  him 
there,  had  the  right  to  use  sufficient  force  to  eject 
him,  unless  he  explained,  when  requested  to  leave, 
what  bis  real  intent  was.  The  guest,  by  send  lag 
for  a  backman  or  carriage  driver,  could  not  dele- 
gate to  him  the  right  to  do  an  act  for  which  even 
the  guest  hlms^  might  be  lawfully  put  oat  of  tbe 
hotel. 

8.  If  it  be  admitted  that  the  mle  laid  down  in 
Markham  v.  Brown,  8  N.  H.  523,  is  correct,  our 
case  comes  under  the  exception  in  that  caae;  be- 
cause it  appears  that  the  conductof  the  prosecutor 
was  calculated  to  Injure  the  business  of  tbe  hotel 
by  dimlntshlug  Its  profits  derived  from  the  con- 
tract made  wUh  the  iBbeper  of  the  othra  Uvbtt 
stable. 

0.  The  defendant,  as  manager  of  the  hotel, 
oould  make  a  valid  contract,  for  a  vataable  consid- 
eration, with  Sevier  to  give  him  the  exclusive 
privilege  of  remaining  in  the  house  and  soliciting 
patronage  from  the  guest«  In  any  business  that 
grow  out  of  providing  for  the  oom'fort  or  pleasure 
of  tbe  patrons  of  tbe  house.  The  proprietor  might 
contract  for  a  per  centum  of  the  amount  realized 
from  doing  a  livery  business  with  the  guests,  and 
expel  without  exoesslve  force  tbe  i^ents  of  rival 
establishments,  who,  after  notice  to  desist,  per- 
sisted in  soliciting  business  from  the  gueats,  on 
the  ground  that  tbey  were  entering  his  Inn  to  in- 
jure him  in  bis  business  connected  with  the  hoteL 
10.  The  proprietor  could  permit  S.,  who  con- 
tracted to  pay  the  hotel  lO  per  centum  of  tbe  pro- 
ceeds of  his  business  with  the  guests,  to  remain, 
or  omit  to  order  C,  the  livery-man  who  had  re- 
ceived a  notice  similar  to  that  sent  to  the  prose- 
cutor, or  to  put  C  out,  and  expel  tbe  prosecutor, 
wltbout  violating  the  constitutional  inhibitioa 
against  monopolies. 
{SulUibxis  by  the  Court.) 

ThiR  was  a  crtmlDal  action,  tried  before 
Charles  A.  Muokb,  Judge,  and  a  Jury,  at 
the  October  term  of  the  criminal  ctiurt  of 
Buncombe  county,  on  an  appeal  from  a 
court  of  a  justice  of  the  peace  of  aald  coun- 
ty. The  warrant,  which  will  appear  in 
the  record,  and  Ib  made  a  part  of  tbe  caae, 
will  Bbow  tbe  crime  cbarged  against  tbe 
defendant.  The  defendant  pleaded  not 
guilty. 

Joseph  Weaver,  the  prosecutor,  svrore 
that  a  Mr.  Dawson,  who  was  a  guest  at 
the  Battery  Park  Hotel.ln  the  city  of  Aehe- 
ville,  Buncombe  county,  called  to  him,  the 
witness,  to  supply  him  some  horses  from  a 
livery  stable,  In  tbe  city  of  AsheTllle,  with 
which  etabletbe  witness  was  connected  as 
the  af^ent  of  the  manager  and  owners 
thereof.  That  because  ol  this  he  went  up 
on  the  porch  ol  the  hotel,  when  thed^end- 
ant,  who  was  the  manager  of  the  hotel, 
came  up  to  blm,  and  asked  hira  to  get  oft 
the  porch.  The  witness  said  he  replied. 
"All  right,  sir,"  and  then  started  off,  but 
before  he  could  get  oft  tbe  d^endaot 
pushed  bim,  and  he  wonld  have  fallen  and 
been  hurt  had  be  not  caughton  the  railing 
of  theporcb.  Witness  stated,  on  his  cross- 
examination,  that  he  did  not  know  wheth- 
er the  defendant  knew  he  was  drumming 
for  a  livery  stable  or  not.  That  the  de- 
fendant beu!  notified  falm  In  writing  pre- 
vious to  that  time  not  to  go  on  tbe  groundu 
ol  tbe  hotel,  (see  a  copy  ofnoUce  attached, 
marked  "C*)   That  the  defendant  had 
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told  him  before  that  day  to  go  on  the  back 
side  <d  the  hotel,  when  he  had  livery  boal- 
nesB  to  transact  with  the  gneets  ol  the 
faotd,  to  a  place  desigaated  for  Uvery-men 
to  eondnet  ancb  buslnesa.  That  he  had 
been  notified  by  the  defendant  to  keep  off 
the  porch  before  that  day.  That  on  that 
day  he  was  standing  on  the  steps  of  the 
hotel  porch.  That  the  defendant  did  not 
give  bim  time  to  get  oft.  That  thedelend- 
ant  was  within  two  feet  of  him.  when  be 
said,  "  Qet  oft  of  h6re, "  and  that  before  be 
could  get  off  thed<tfendant  pnshed  him  oft, 
as  he  shore  described.  That  tlie  defend- 
ant pushed  him  after  he  was  down  off  the 
BtepB,  where  he  was  permitted  to  stay. 
The  defendant  Introduced  in  evidence  the 
rules  and  regulations  of  the  hotel,  which 
were  printed  on  a  heavy  piece  of  card- 
board, a  copy  of  same  attached,  marked 
"Exhibit  A.* 

The  dtfeodant,  being  Introduced  to  tes- 
tify In  his  own  behalf,  said  he  was  the 
manager  of  the  Batteiy  Park  Hotel  and 
its  baslness.  That  the  prosecutor,  on  the 
day  of  the  alleged  assault,  was  on  the 
porch  of  the  hotel,  interfering  with  parties 
working  on  the  hotel.  That  he  told  the 
prosecDtor  to  go  away,  and  to  go  olt  the 
poreb,  and  that  he  might  stay  at  the  place 
designated  for  livery-men.  The  proseontor 
was  a  Itvery-man.  That  he  kept  two  per- 
sons to  receive  orders  tor  all  livery-men 
from  said  place  so  designated  from  guests 
at  the  hotel,  and  that  It  was  the  duty  of 
these  two  persons  to  transact  nil  business 
between  the  guests  of  the  hotel  and  livery- 
men, and  that  he  made  no  char^ire  against 
livery-men  or  any  one  else  on  account  of 
the  services  of  snch  persons.  That  the 
prosecntor  knew  of  this  rule  and  regula- 
tion of  the  hotel,  and  was  on  the  porch  In 
Tlola'tion  of  the  rule.  That  he  told  him  to 
go  away,  and  he  did  not  go.  That  he 
Qien  put  his  hands  gently  on  the  prosecut- 
or, and  pushed  bim  gently  down  the  steps 
oti  the  porch.  That  be  only  used  such 
force  as  was  necessary  to  put  the  prose- 
cutor off  the  porch.  That  he  used  no  vio- 
lence -whatever.  Witness  further  testified 
that  the  prosecutor  constantly  came  Into 
the  hotel,  and  would  "hang  around.** 
That  be  would  go  on  the  porch  and  "  bang 
around"  there,  spitting  tobacco  Juice 
around  on  the  floor,  and  on  the  railing  of 
the  porch.  That  on  the  morning  of  the 
dlfflcalty  the  prosecntor  had  a  stick  under 
his  arm.  That  It  was  the  duty  of  the  wit- 
ness, ander  the  rules  of  the  hotel,  to  keep 
all  livery-men  out  of  the  hotel.  On  cross- 
examination,  the  witness  tratifled  that  the 
prosecntor  was  interfering  with  the  men 
at  work  on  the  hotel  by  talking  to  them, 
and  taking  up  their  time.  That  the  prose- 
cutor told  hlnithat  the  painters  had  asked 
him  for  a  chew  of  tobacco.  Thatbe  thinks 
the  painters  were  working  by  the  day. 
That  they  were  working  tor  a  Mr.  Lee,  but 
that  he  paid  the  hands  on  that  Job  by  the 
day.  That  his  Impression  Isthatthe  pros- 
ecutor was  In  the  office  of  the  hotel  that 
day  aiso.  That  the  prosecutor  told  him 
that  be  had  come  there  to  see  his  custom- 
ers, and  that  he  told  the  prosecutor,  "  You 
must  get  off  of  here; "  and  that  the  prose- 
cutor said  that  he  would  not,  and  resisted 
him.  That  he  had  told  Weaver  and  other 


llvery-men  not  to  come  there.  That  be 
saw  the  prosecutor  spitting  on  ^he  floor. 
That  he  had  some  time  before  that  made 
a  contract  with  one  Sevier,  a  livery-man, 
to  do  the  livery  business  for  the  hotel,  and 
that  Sevier  was  to  pay  him  10  per  cent,  of 
the  proceeds  of  the  business.  That  he  had 
never  complained  to  the  prosecutor  of  his 
spitting  on  the  floor.  Thatthe  prosecutor 
was  there  on  that  morning  drumming  for 
the  livery-stable  he  was  connecte-i  with. 
That  he  had  come  there  to  annoy  him,  and 
that  it  did  annoy  him  to  see  him  there. 
That  he  had  torn  up  tbe  contract  w1  tii 
Sevier  by  order  of  Col.  Coxe,  the  owner  of 
the  hotel.  That  he  heard  the  prosecutor 
drumminK  that  morning.  That  he  was 
talking  about  horses  and  carriages,  and 
talking  loud.  That  Mr.  Sevier  and  all  oth- 
er persons  in  the  livery  business  could  get 
orders  to  and  from  the  guests  of  tbe  hotel. 
That  he  had  nevmr  seen  the  prosecutor 
drunk.  That  he  does  not  know  for  cer- 
tain that  Sevier  Is  now,  and  was  then, 
paying  10  per  cent,  of  the  proceeds  of  the 
livery  buslnese  of  the  hotel  to  Col.  Coxe. 

The  defendant  then  proposed  to  offer  In 
evidence  two  ordinances  of  the  city  of 
Ashevtlle.  as  follows:  "Sec.  681.  Any  por- 
ter who  shall  enter  the  general  passenger 
depot,  or  anypajwoiger  depot  In  this  clt^y, 
for  any  hotel  or  boarding-house,  or  eat- 
ing-honse,  without  the  consent  of  the  rail- 
road anthorltles  In  charge  of  such  depot, 
shall,  upon  conviction,  be  flned  five  dol- 
lars. Sec.  682.  If  any  person  or  persons 
shall  enter  any  passenger  depot,  hotel, 
boarding-house,  or  otherplace  of  business, 
and  violate  the  rules  thereof,  or  hinder  or 
obstruct  the  business  therein,  he  may  be 
ordered  out  by  the  person  lu  charge,  and 
upon  refusal  to  go  shall  be  punished  as 
provided  In  tbe  precedtngsectlon,  provided 
said  nilea  shall  be  reasonable,  and  shall 
have  been  approved  by  the  mayor  and 
board  of  aldeniien. "  The  defendant  then 
offered  In  evidence  other  ordinances  of  the 
city  of  Asheville,  a  copy  of  which  is  to  be 
attached  hereunto,  marked  **B,"  for  the 
purpose  of  showing  that  the  rules  of  the 
hotel  had,  by  an  ordinance  of  the  said 
city,  been  duly  approved.  The  solicitor 
for  the  state  objected  to  the  Introduction 
of  these  ordinances.  The  objection  was 
sustained  by  the  court,  and  the  defendant 
excepted. 

Henry  Nettles  was  then  introduced  by 
the  defendant,  and  swore  that  he  was  em- 
ployed at  the  Battery  Park  Hotel.  That 
it  was  his  duty  to  announce  cnrrlages 
when  ready,  to  take  orders  from  guests  of 
the  hotel,  and  to  send  orders  to  any  livery 
stable  in  town  desired  by  the  guests,  and 
to  take  orders  to  and  from  llvery-men  at 
places  designated  for  them  by  the  hotel 
authorities.  That  a  Mr.  Reynolds  was 
alsoemployed  forthe  samepurpose.  That 
he  had  seen  the  prosecutortherv ;  had  st-en 
him  often  spitting  tobacco  Juice  on  the 
floor,  and  drumming  among  the  guests. 
That  he  had  seen  him  when  pretty  full  of 
liquor  at  the  hotel,  but  not  down  drunk. 
That  he  saw  the  difficulty  between  the  de- 
fendant and  the  prosecutor.  Defendant 
told  the  prosecutor  to  get  off  a  half  dozen 
times.  The  prosecutor  said  he  wonid  not 
go.  The  defendant  put  his  hand  on  the 
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prosecutor's  shoulder,  and  pushed  him 
down  the  steps.  That  the  way  he  pushed 
him  would  not  have  pushed  a  baby  down 
the  Hteps.  On  crosa-examlnatlon,  he  stated 
thut  the  proseeator  was  drinking.  That 
his  face  was  red,  and  his  breath  smelted 
bad.  That  the  prosecutor  said  that  he 
had  a  warrant  for  the  defendant.  Prose- 
cutor also  said  that  he  had  not  touched  a 
drop  ot  liquor.  As  the  defendant  pushed 
him  he  caught  hold  of  the  "  bannisters, " 
but  the  defendant  did  not  push  htm  tIo- 
lently.  He  also  said  that  he  bad  collected 
bills  tor  the  prosecutor  from  guests  of  the 
hotel.  That  when  he  was  asked  by  a 
guest  to  order  a  carriage,  that  he  would 
ask  what  stable  he  wanted  It  from,  and. 
If  no  particular  stable  was  mentioned,  he 
would  give  It  to  the  one  he  (the  witness) 
wanted  to  have  It. 

In  reply,  the  state  introduced  one  H.  S. 
Loonils,  who  swore  that  be  was  the  room 
and  bill  clerk  at  the  Battery  Park  Hotel. 
That  the  written  contract  between  Sevier 
and  the  defendant  as  to  the  livery  business 
of  the  hotel  had  been  destroyed,  but  the 
agreement  was  still  In  force,  the  only  differ- 
ence In  the  terms  being  that,  under  tne  con- 
tract originally,  be  collected  the  money, 
while  now  Sevier  collected  it.  That  he 
knows  the  hotel  gets  10  per  cent,  ot  the 
proceeds  ot  the  business  done  by  Sevier, 
and  not  ot  the  business  done  by  other  Uv- 
ery-men. 

The  prosecutor  was  recalled,  and  testi- 
fied as  follows:  That  he  never  spit  on  the 
floor  at  the  hotel.  That  his  conduct  was 
gentlemanly  In  every  respect,  and  that  he 
had  not  drank  a  drop.  That  Mr.  Wood- 
bury, his  employer,  had  at  one  time  before 
this  had  the  same  contract  with  the  hotel 
that  Sevier  had.  That  when  Mr.  Wood- 
bury had  the  contract,  he  complained 
about  other  Uvery-men  doing  livery  busi- 
ness at  the  hotel. 

E.  C.  Chambers  swore  that  he  was  a  llv- 
ety-man  doing  business  in  the  city  of  Ashe- 
Tllle.  That  be  had  received  the  same  no- 
tice received  by  the  prosecutor.  That  he 
drummed  at  the  hotel  among  the  guests 
for  custom  since  hehad  received  the  notice, 
and  that  he  had  not  been  put  out  of  the 
hotel,  or  ordered  to  leave.  That  he  had 
also  had  a  man  employed  to  drum  for  him 
since  the  notice  had  been  given  him. 

Because  of  a  disagreement  ot  counsel, 
and  because  requested  by  them  so  to  do, 
all  the  evidence,  except  as  to  character.  Is 
sent  as  part  of  the  case  to  the  superior 
court.  No  special  Instructions  were  asked 
ot  the  court  by  the  defendant. 

The  court  charged  the  Jury  as  follows : 

"  It  is  admitted  by  the  defendant  that  he 
did,  against  the  will  of  the  prosecutor. 
Weaver,  put  his  hands  upon  him,  and  push 
him  off  the  porch  ot  the  Battery  Park 
Hotel,  and  down  the  steps  thereof,  to  the 
ground.  Nothing  else  appearing,  this,  in 
law,  would  constitute  an  assault  and  bat- 
tery. But  the  defendant  Insists  that  he 
was  Justified  In  so  putting  bis  bands  on 
the  prosecutor,  and  so  pushing  him  off  the 

gorch  and  steps  of  the  hotel:  (1)  Because 
e,  the  defendant,  was  on  his  own  premis- 
es, where  he  had  a  right  to  be;  that  the 
prosecutor,  Weaver,  was  a  trespasser 
there;  that  he  ordered  blm  to  goawiqr. 


which  he  refused  to  do ;  and  that  he  then 
gently  put  his  hands  apon  him,  and  gently 
pushed  him  down  off  the  porch  and  8tep» 
of  the  hotel,  ustng  no  unnecessary  force 
whatever.  (2)  Because  he  was  the  man- 
ager of  the  Battery  Park  Hotel,  In  the 
city  of  Asheville,  in  Buncombe  county,  and 
in  control  of  the  same  at  the  time  he  so 
put  his  hands  on  the  prosecutor  and 
pushed  hhii  off  the  porch  and  steps  of  the 
hotel,  and  that,  aa  such  manager,  it  was 
his  duty  to  keep  all  disorderly  persons 
from  the  hotel,  and  to  keep  therefrom  all 
such  persons  as  are,  because  of  their  con- 
duct, babits,  manners,  business,  etc.,  nui- 
sances, and  an  annoyance  and  discomfort 
to  the  guests  ot  the  hotel;  that  the  prose- 
cutor went  to  the  hotel,  after  having  boen 
forbidden  to  do  so,  and  so  conducted  him- 
self as  to  t>ecome  such  nuisance,  annoy- 
ance, and  discomfort,  by  spitting  tobacco 
Juice  upon  the  floor,  by  becoming  Intoxi- 
cated, and  other  conduct;  that  the  law 
devolved  It  upon  him,  and  that  It  was  his 
duty,  as  manager  of  the  hotel,  to  the 
guests  thereof,  to  make  such  roles  and  reg- 
ulatlona  aa  were  necessary  to  procure  the 
exclusion  therefrom  of  disorderly  persons^ 
and  such  as,  by  their  conduct,  manner, 
habits,  and  business  are  nuisances  aud  an 
annoyance  and  a  discomfort  to  the  guests 
of  tfaehotel ;  and  that  be  had  made  a  rale, 
which  was  known  to  the  prosecutor,  and 
which  was  necessary  and  proper  to  pro- 
cure the  comfort  of  his  guests,  and  to  se- 
cure quiet  and  good  order;  that  the  pros- 
ecutor violated  this  rule,  and  wheo  re- 
quested to  leave  the  hotel  and  premises  re- 
fused to  do  so,  and  that  then  thedefoidant 
gently  put  his  hands  upon  him,  and  put 
him  oft  the  porch  and  steps  of  ttae  hotel, 
using  no  excessive  or  unnecessary  force  or 
violence  whatever.  To  these  positions  of 
defense  relied  upon  by  the  defendant  the 
State  replies  that  the  prosecutor.  Weaver, 
was  where  hehad  the  right  to  be;  that  he 
was  at  the  Battery  Park  Hotel,  which 
was  a  public  Inn,  for  a  lawful  purpose,  to- 
wlt,  to  attend  and  serve  the  customers  of 
bis  employer's  livery  stable;  that  others 
engaged  In  the  same  business  he  was  in 
were  permitted  by  the  defendant  to  go 
and  be  tliere  for  the  same  purpose,  and 
that,  therefore,  the  defendant  had  no  right 
lawfully  to  remove  him  from  the  hotel  un- 
less he  was  so  conducting  hloiself  as  to  be- 
come a  nuisance,  an  annoyance,  and  dis- 
comfort to  the  guests  and  ofQcera  (if  the 
hotel;  and  that.  In  fact,  he  was  not  so 
conducting  himself,  nor  was  be  such  nui- 
sance, annoyance,  or  discomfort.  The 
court  charges  you  that,  ordinarily,  when 
one  la  on  his  own  premises,  be  has  the 
right  to  order  another  person  who  may 
come  upon  the  same  to  go  away,  and  upon 
a  refusal  to  go  he  may  put  his  hands  gen- 
tly upon  him,  and  gently  remove  him 
therefrom,  and,  In  the  event  of  resistance, 
to  use  such  force  as  may  be  necessary  to 
eject  him.  But  this  Is  not  always  ao  when 
the  premises  are  those  ot  a  puollc  Inn  or 
hotel,  such  as  ft  is  admitted  the  premises 
were  In  this  case.  It  being  admitted  by 
both  the  state  and  the  defendant  that  the 
premises  frr>m  the  which  the  defendant  put 
the  prosecutor  In  this  case  were  those  of 
a  public  Inn  or  hotel,  and  that  the  defend- 
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ant  was  at  the  time  the  manager  thereof, 
UD(1  In  control  ol  the  same,  the  court 
cliurf;efl  you  that  It  was  the  duty  ot  de- 
fendant, and  the  law  devolTed  It  upon  him, 
to  preficiibcsuch  reasonable  rules  and  reKU- 
lutions  aa  were  necessary  to  the  comfort  ot 
Ills  Kuwts,  to  secnreqnlet  and  ^ood  order, 
and  to  procure  the  exclusion  from  the  ho- 
tel of  disorderly  perflons,  and  such  as  by 
tliefr  conduct,  manner,  and  habits  or  bus- 
iness ore  nuisances,  and  an  annoyance  and 
discomfort  to  the  guestH  of  the  hotel.  It 
was  also  the  duty  of  the  defendant  to  his 
Kuests,  and  ho  had  the  right,  to  prevent 
aJi  such  persons  coming  into  the  hotel, 
and  after  they  should  come  Into  the  hotel, 
or  upon  the  porch  thereof,  to  order  tbem 
tu  go  away,  and  upon  a  refusal  to  go  to 
put  his  bauds  gently  upon  them,  and  gen- 
tly remove  them,  and.  In  the  event  of  re- 
Ki»tance,  to  use  such  force  as  would  be 
necessary  to  remove  them.  It  ts  admitted 
by  the  state  that  the  defendant  had,  prior 
to  tlie  time  he  poshed  tbe  prosecutor  off 
the  porch  and  steps  of  the  hot^,  made  the 
rules  and  regulations  whlrh  hare  been 
read  In  your  hearing,  and  that  the  prose- 
cutor. Weaver,  knew  of  them.  It  is  also 
admitted  by  the  state  that  the  prosecutor 
hud  i-evetved  a  written  notice  from  tbe  de- 
fendant uot  to  come  upon  the  premises  of 
tlie  hotel  prior  to  such  time.  This  written 
notice  lias  also  been  reetd  to  yoa.  It  is  al- 
so admitted  by  the  state,  as  Insisted  by 
the  defendant,  that  the  prosecutor  went 
to  the  hotel  for  the  purpose  of  transact- 
ing businPBs  connected  with  his  employer's 
livery  stable. 

"  The  questions,  then,  for  consideration 
and  determination, are:  (1)  Didthepros- 
ecatur  bare  the  right  to  go  to  tiie  Battery 
Park  Uotei  to  transact  the  business  of  his 
employer,  that  of  a  livery-man,  with  the 
guests  of  the  hotel?  (2)  If  he  did  have 
(iuch  right,  did  he  so  conduct  and  demean 
himself  while  there  as  to  forfeit  his  right 
to  be  there?  (8)  If  he  had  no  right  to  go 
to  the  hotel  to  transact  his  business  as  a 
lirety-man,  or  if,  while  there,  having  such 
right  to  go  and  to  be  there,he  so  conduct- 
ed himself  as  to  forfidt'such  right,  did  tbe 
defendant  use  only  such  force  as  tbe  law 
permitted  blm  to  use  In  removing  the 
prosecutor,  or  was  the  force  excessive 
and  unlawful?  The  court  charges  you 
that,  if  you  shall  find  from  the  evidence 
that  others  engaged  in  the  same  busi- 
ness as  the  prosecator  wera  permitted 
by  the  defendant  to  go  to  the  Battery 
Park  Hotel  for  the  same  purpose  for 
whkh  the  prosecutor  went  there,— that 
is,  to  secure  and  transact  business  for 
his  eDiployei*'s  livery  stable,— then  the 
prosecutor  had  also  the  right  to  go  there 
for  that  pnrpose  at  reasonable  times, 
and  to  remain  there  a  reasonable  length 
of  time  for  the  transaction  of  such  busi- 
ness; and  It  wonld  not  matter  that  the 
rules  of  the  hotel  forbade  his  entering  the 
premises  of  the  hotel  for  that  purpose,  or 
tliathehad  been  previously  forbidden.  In 
writing,  to  come  upon  the  premises  ol  the 
hotel,  nor  would  It  matter  that  the  de- 
fendant had  designated  a  place  atthe  back 
of  the  hotel  where  livery-men  could  trans- 
act thrir  livery  bosinewwltb  the  guests  of 
the  hotri,  ibrough  the  servants  and  em- 
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ployes  of  the  hotel,  even  though  the  prose- 
cutor knew  of  such  place  being  so  desig- 
nated. He  would  not,  however,  have  the 
right  to  go  there  at  all  times,  nor  would 
he  have  the  right  to  remain  there  all  tbe 
time,  or  an  unreasonable  length  of  time, 
for  the  transaction  of  such  business^ 
against  the  will  of  tbe  owner  or  manager. 
Unless  you  find  from  the  evidence  that 
other  persons  In  the  same  Iiuslness  as  the 
prosecutor  were  permitted  by  the  defend- 
ant to  go  to  the  hotel  for  the  same  pur- 
pose for  which  the  prosecutor  went  there, 
then  the  prosecutor  bad  no  right  to  go  or 
be  there  for  the  purpose  of  transactii^  the 
business  ot  his  employer  In  connection 
with  bis  livery  stable,  after  uotlcefrom  de- 
fendant to  keep  off  the  premises,  and  after 
the  rule  forbidding  livery-men  to  come 
there  to  transact  their  business  had  been 
made  known  to  him.  Whether  ur  not 
others,  engaged  In  the  same  business  as 
the  prosecutor,  were  permitted  by  defend- 
ant to  go  to  the  Battery  Park  Hotel  for 
tfaesame  purpose  for  which  the  prosecutor 
went  there;  whether  tbe  prosecutor  went 
there  at  a  reasonable  time;  whether  he  re- 
mained there  only  a  reasonable  length  of 
time  fur  tbe  transaction  of  his  business 
with  a  guest  or  guests  of  the  hotel,— are 
matters  for  the  consideration  of  the  Jury 
alone,  and  they  must  find  how  such  tacts 
are  from  the  evidence  adduced  in  the  ease. 
If  the  Jury  shall  find  from  the  evidence, 
under  the  charge  ot  the  court,  that  the 
defendant  permitted  others  engaged  In  the 
same  business  as  the  defendant,  to-wlt, 
the  livery  business,  to  go  to  tbe  hotel  to 
transact  such  business,  and  that  other 
persons  did  go  tliere.  and  there  transact 
such  business,  although  the  prosecutor 
would  then  have  the  same  rights  at  the 
hotel  as  such  other  person,  yet  If  while  at 
the  hotel  the  prosecutor  so  demeaned  him- 
self, by  becoming  intoxicated,  by  spitting 
tobacco  Juice  on  the  floor,  loud  and  bois- 
terous talking,  cursing,  swearing,  and  oth- 
er conduct,  as  to  become  a  nuisance,  an  an- 
noyance, and  discomfort  to  thegnests  and 
officers  of  the  hotd ;  or  It  he  went  there  at 
an  unreasonable  time  for  the  transaction 
of  such  business,  or  remained  there  an  un- 
reasonable length  ot  time  for  the  transac- 
tion of  such  business,  against  the  will  of 
the  defendant,— he  lost  all  right  to  be  at 
the  hotel  for  any  purpose,  and  It  became 
tbe  duty  and  right  ot  the  defendant  tu 
order  blm  away,  and  npun  his  refusal  to 
go  tu  first  put  his  hands  gently  upon  him, 
and  geuti}'  put  him  away,  and,  )u  the 
event  ot  re^stance,  to  use  such  force  as 
wonld  be  necessary  to  eject  him.  The  de- 
fendant would,  in  no  eveiit,  have  tbe  right 
to  use  excessive  force  In  putting  the  prose- 
cutor off  the  porcb  and  steps  uf  tbe  hotel. 
As  to  whether  tbe  prosecutor  so  conduct- 
ed and  demeaned  himself,  whether  he  went 
to  the  hotel  at  an  unreasonable  time  for 
the  transaction  of  bis  business,  and  wheth- 
er the  defendant  used  excessive  force  in  re- 
moving tbe  prosecutor,  are  matters  offset 
for  the  determination  of  the  Jury  from  the 
evidence. " 

The  defendant  excepted  In  writting  to 
the  charge  of  the  court,  as  follows:  "The 
defendant  excepted  to  the  charge  of  tbe 
court,  as  berelnDdtore  set  fortb^or  that- 
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(1)  The  courterred  In  submitting  theques- 
tion  to  the  ]ury  as  to  whether  or  not  the 
rules  and  regulations  adopted  by  the  Bat- 
tery Park  Hotel  weroreasonableand  prop- 
er. (2)  That  the  courteired  in  submitting 
the  questton  to  the  Jnry  as  to  whether  or 
not  other  persons  engaged  in  the  same 
business  as  the  prosecutor  were  permitted 
by  the  defendant  to  go  to  the  hotel  for 
the  purpose  of  carrying  on  this  business, 
tor  that  there  was  no  evidence  that  the 
defendant  permitted  or  allowed  such  to 
be  done.  (S)  That  the  court  erred  in  the 
following  Instructions  given  to  the  Jury: 
*  If  yon  shall  find  from  the  evidence  that 
oUiers  engaged  In  the  same  bnidnesa  as  the 
prosecutor  were  permitted  by  the  defend- 
ant to  go  to  the  Battery  Park  Hotel  for 
the  same  purpose  for  which  the  prosecutor 
went  there,— that  Is,  to  secure  and  trans- 
tuct  business  for  his  employer's  livery  sta- 
ble,—then  the  prosecutor  had  also  the 
right  to  go  there  for  that  purpose  at  rea- 
sonable times,  and  to  remain  there  a  rea- 
sonable length  of  time  for  the  transaction 
of  such  buahiees;  and  Itwould  not  matter 
that  the  rules  of  the  hotel  forbade  his  en- 
tering the  premises  of  the  hotel  tor  that 
purpose,  or  that  he  bad  been  previously 
forbidden  In  writing  to  come  upon  the 
premises  of  the  hotel.*  (4)  That  the  court 
erred  In  the  following  Instructions  given 
to  the  Jury:  *Nor  would  It  matter  that 
the  defendant  had  designated  a  place  at 
the  back  of  the  hotel  where  livery-men 
could  transact  their  livery  business  with 
the  guests  of  the  hotel  through  the  serv- 
ants and  employes  of  the  hotel,  even 
though  the  prosecutor  knew  of  such  place 
b^ng  so  designated.*  OtJDOBS,  Cartsb  A 
BlARTiH,  Attorneys  for  Defendant.  ** 

Verdict  of  guilty,  and  Judgment  found 
In  the  record.  Motion  for  new  trial.  Mo- 
tion overruled.  Defendant  excepted.  Ap- 
peal by  the  defendant  to  thesupremecourt. 
Notice  of  appeal  waived.  Appeal-bond 
fixed  at  f  50.  This  case  Is  settled  on  a  dis- 
agreement of  counsel.  [Signed]  Chas.  A. 
Moors.  Judge,  etc. 

Exhibit  A:  " No  Hveir-man  or  agent  of 
any  transportation  or  ba^age  company, 
no  washer-woman  or  sewing-woman  not 
connected  with  the  house,  or  loafer  or 
lounger  or  objectionable  person,  wIU  be 
allowed  in  the  hotel. " 

Exhibit  B:  "  Atthe  meetlngof  theboard 
of  aldermen  of  the  city  of  AsheviUe,  on  the 
16th  day  of  August,  1889,  the  following 
proceedings  were  heard :  'It  was  moved 
and  seconded  that  the  following  rules  for 
the  regulation  and  government  of  the  Bat- 
tery Park  Hotel  be  approved  by  the  board. 
The  motion  was  carried,- ayes,  5;  noes, 
1.'  Among  these  rules  is  the  following: 
'No  livery-man  or  agent  of  any  transpor- 
tation or  baggage  company,  nn  washer- 
voman  or  sewing-woman  not  connected 
with  the  house,  or  loafer  or  lounger  or 
objectionable  person,  will  be  allowed  in 
the  hotel.'" 

Exhibit  C:  "Battery  Park  Hotel,  Aehe- 
vlUe,  N.  C.  J.  B.  Steele,  Manager.  July 
18th,  1889.  Mr.  Joseph  B.  Weaver:  On  a 
and  after  July  18th,  1888,  parties  engaged 
In  the  livery  business  will  be  Indicted  for 
trespass,  If  found  inside  the  Battery  Park 
HoM  or  grounds,  unless  by  permission  of 


J.  V.  Seriw,  lessee  of  livery  privilege  of 
said  hotel.  L^lgned]  J.  B.  Steele,  Man- 
ager." 

Tbe  Attorn^  Ocneral  and  O.  A.  Shuford, 
for  the  State.  D.  Scbenck,  S.  A.  Ouager, 
and  Batebelor    Derereax,  tor  def aidant. 

AvBBT,  J.,  (after  stating  tbe  facta  am 
above.)  It  was  formerly  held  by  the 
courts  of  England  that  where  an  Innkeeper 
allured  travelers  to  his  tavern  by  holding 
himself  out  to  the  public  as  ready  to  eo- 
tertaln  them,  and  then  refused  to  receive 
them  Into  his  house  when  be  had  room  to 
accommodate  them,  and  after  they  bad 
tendered  the  money  to  pay  their  bills,  he 
was  liable  to  Indictment.  But  this  doc- 
trine, says  Bishop,  (volume  1,  9  682,  Crlm. 
Law,)  "has  little  practical  effect  at  this 
time,  being  rather  a  relic  of  the  past, 
than  a  living  thing  of  the  presmt."  Rex 
V.  Luellln,  12  Mod.  446.  In  a  dJctum  in 
State  V.  Matthews,  2  Dev.  &  B.  434.  this 
old  prlntiple  was  stated  with  some  qnajl- 
flcation,  vti.,  that  "all  and  every  one  of 
the  citisens  have  a  right  to  demand  enter- 
tainment of  a  public  Innkeeper,  if  they 
behave  themselves,  and  are  willtng  and 
able  to  pay  for  their  tare ;  and,  as  all  have 
a  right  to  go  there  and  be  entertained, 
they  are  not  to  be  annoyed  there  by  dlaor- 
der,  and  If  the  innkeeper  permits  it  he  Is 
subject  to  be  Indicted  as  for  a  nHlaance." 
Sommel  v.  Schanbacker,  120  Pa.  St.  578, 11 
Atl.  Rep.  770.  The  duty  and  legal  obllfcH- 
tion  reetlug  upon  the  landlord  is  to  admit 
only  such  guests  as  demand  accommoda- 
tion, and  he  has  the  right  to  refuse  to  al- 
low even  travelers  who  are  manifestiy  so 
filthy,  drunken,  or  pnrfane  as  to  prove 
disagreeable  to  othere  who  are  inmates, 
and  thereby  to  injure  tbe  reputation  of  his 
bouse,  to  enter  his  Inn  tor  food  or  shelter, 
though  they  may  be  abundantly  able  to 
pay  his  charges.  2  Whart.  Crlm.  Law,  § 
1587;  R^.  V.  Rymer,13  Cox.Crim.  Gas.  87S. 
The  right  to  demand  admission  to  the 
hotel  Is  confined  to  persons  who  sustain 
the  relation  of  guests,  and  does  not  extotd 
to  every  individual  who  Invades  the  prem- 
ises, not  in  response  to  the  Invitation 
given  by  the  keeper  to  the  public,  lint  in 
order  to  gratify  his  curiosity  by  seeiUK,  or 
his  cupidity  by  trading  with,  patrons  who 
arennderthe  protection  of  the  proprietor. 
1  Whart.  Crlm.  Law,  §  625.  The  landlord 
Is  not  only  nntler  no  obligation  to  admit, 
but  be  has  the  piiwer  to  prohibit  tbe  mi- 
trance  of,  auy  person  or  class  of  persons 
into  his  house  lorthepurposeof  plylnj<  his 
guests  with  solicitations  for  patronage  In 
their  business;  and  especially  is  this  true 
when  the  very  nature  of  the  business  is 
such  that  humanexperlence  would  lead  us 
to  expect  the  competing  "drainmeru,"  in 
the  heat  of  excitement,  not  only  to  tronhle 
the  guests  by  earnest  and  continued  ap- 
proaches, but  by  their  noise,  or  even  strife. 
The  gtiest  has  a  positive  right  to  demand 
of  the  host  such  protection  as  will  exempt 
him  from  annoyance  by  such  persons  as 
intrude  upon  him  without  Invitation  and 
without  welcome,  and  subject  him  to  tor- 
ture by  a  display  of  their  wares  or  books, 
or  a  recommendation  of  their  nostrums  or 
business.  That  learned  and  accompllahed 
Jurist,  GhM  Justice  Shaw,  d^verlns  the 
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opinion  InCom.v.Power.TMetc.  600,  said: 
"  An  owner  ot  a  steamboat  or  railroad,  in 
this  reepect,  le  In  a  condition  aoinewbat 
similar  to  that  ol  an  innkeeper,  whose 
premlBeH  are  open  to  all  ^eets,  yet  be  Is 
not  only  empowered,  bat  be  1b  bound,  so 
to  refTHlate  bin  boose  as  well  wttb  regard  to 
the  peace  and  comfort  erf  his  guests,  wbo 
there  seek  repose,  as  to  the  peace  and 
<|niet  of  the  rlclnlty,  and  to  repress  and 
prohibit  all  disorderly  conduct  therein, 
and  of  course  be  has  a  right  and  Is  bound 
to  exclude  frora  bis  premises  all  disorderly 
persons,  and  all  persoDS  not  conforming 
to  regnlatlons  necessary  and  proper  to  Sfr' 
care  socb  quiet  and  good  order."  This 
principle  was  stated  as  an  established  one, 
and  used  by  the  court  as  an  argument  to 
sDstain  by  analogy  Its  ruling  announced 
in  a  aabsequent  portion  of  the  opinion, 
that  a  railroad  company  had  u  right  by 
its  regulations  to  exclude  from  Its  depot 
and  cars,  at  any  station,  persons  who  vis- 
ited them  lor  the  purpose  ol  soliciting  pas- 
sengers to  stop  at  particular  hotels ;  and 
one  of  the  reasons  given  for  holding  tbe 
regulation  reasonable  was  that,  where  tbe 
agrat  urged  tbe  claims  of  their  respective 
hotels  "with  earnestness  and  Importn- 
nlty,  it  was  an  annoyance  to  passengers. " 
The  doctrine  Is  there  laid  down,  too,  that 

Eersons  other  than  passengers  prima  facie 
ave  the  right  to  «ater  the  depot  of  a  rail- 
road company,  as  others  besides  guests 
may  go  Into  hotels,  without  making  them- 
selves trespassers,  because  In  both  In- 
stances there  la  an  Implied  license  given  to 
the  pnbllc  to  enter.  Bat  such  licenses  in 
their  nature  are  revocable,  except  Id  the 
one  case  as  to  passengers,  and  In  the  other 
as  to  gneets,  who  have  the  right  to  enter 
the  train,  tlcket-offlce.  or  hotel,  as  tbe  ease 
may  be,  it  they  are  sobw,  orderly,  and 
^le  to  pay  for  transportation  or  fare. 
The  court  went  further  in  that  case,  and 
held  tbat,  in  enforcing  the  reasonable  reg- 
nlation  against  "drummers"  for  hotels  at 
the  depot,  tiieservants  of  the  rallwaycom- 
pany  were  nut  guilty  of  an  assault  for  ex- 
pelling by  force,  not  excessive,  a  person 
who  Sad  repeatedly  violated  tbe  regula- 
tion by  going  upon  the  platform  and  sulio- 
itlnfffora  hotel,  though  on  thepartlcalar 
occasion  when  he  was  ^ected  from  it  he 
bad  a  ticket,  and  Intended  to  take  the 
train  destined  for  anotber  town, but  tailed 
to  disclose  to  such  servants  tbe  tact  tbat 
be  entered  tor  **  anotber  purpose,  when  It 
waa  In  his  power  to  do  so. " 

Were  we  to  follow  the  analogy  to  whlcb 
the  principle  laid  down  In  that  case  would 
lead,  an  Innkeeper  could  not  only  make 
and  enforce  a  r^rulatlon  forbidding  per- 
sons to  come  on  his  premlsee  (or  tbe  pur- 
pose of  soliciting  bis  gaests  to  patronise 
the  Uvery  stables  that  they  might  repre- 
sent, but  he  might,  In  enforcing  the  rule 
against  one  who  had  previously  violated 
it  after  notice  that  be  should  not  do  so, 
pnt  snch  person  off  his  premises,  without 
excessive  force,  though  at  the  particular 
time  tbe  person  had  entered  with  tbe  bona 
Bde  Intent  to  become  a  guest  at  tbe  hotel, 
but  failed  to  announce  bis  purpose;  or. 
under  the  same  principle,  he  might  expel 
by  force  one  wbo  becomes  a  guest,  and 
takes  advantiMipe  of  his  situation  to  snb- 
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Ject  other  Inmates  of  the  house  to  the  an> 
noyance  of  "drumming"  for  sacb  estab- 
Usbments.  Tbe  same  distinction  Is  drawn 
between  gueecs  and  others  wbo  enter  an 
hotel  Intent  on  business  or  pleasure  by  the 
courts  of  Pennsylvania.  In  Com.  v.  Mitch- 
ell, 1  Phlla.  63.  and  Com.  v.  MltcM.  3 
Pars.  Eq.  Cas.  481,  It  was  held  that  an 
Innkeeper  is  bound  to  receive  and  furnish 
food  and  lodging  tor  all  wbo  enter  his 
hotel  aa  guests,  and  tender  him  a  reason- 
able price  for  such  accommodation;  but 
"If  an  Individual  [otber  than  a  guest]  has 
entered  a  public  Inn,  and  bis  presence  is 
dls^reeable  to  tbe  proprietor  or  his 
guests,  be  has  a  right  to  request  tbe  per- 
son to  depart,  and.  If  be  refuses,  tbe  inn- 
keeper has  l^e  right  to  lay  his  hands 
gently  upon  him,  and  lead  him  out,  and. 
if  resistance  Is  made,  to  employ  sufficient 
force  to  pot  him  ont. "  wlthont  incurring 
liability  to  Indlctmoit  "fur  assault  and 
battery.  * 

J  usuce  Stobt,  In  Joncks  Coleman.  3 
Sum.  224,  discussed  tbe  doctrine  to  which 
we  have  referred,  that  tbe  right  evm  ol 
one  who  pays  tor  his  passage  on  a  steam- 
boat or  railway  is  subject  not  only  to  the 
limitation  that  be  shall  be  sober,  and  shall 
not  be  guilty  of  such  nuisance  or  make 
such  disturbance  assbaU  annoy  other  pas- 
sengers, but  to  the  further  restriction  that 
he  may  be  refused  admittance  or  expslled, 
after  he  enters  the  boat  or  car.  If  Itappear 
that  **  bis  object  is  to  Interfere  with  the  In- 
terest or  patronage  of  the  proprietors  (or 
company)  so  as  to  make  tbe  business  less 
lucratl\-e  to  them. "  In  the  ease  last  cited 
the  proprietors  of  the  boat  Franklin  bad 
etatered  into  a  contract  to  run  a  line  ot 
stages  between  Boston  and  Providence  In 
connection  with  the  boat,  which  was  run- 
ning from  New  York  to  Providence.  The 
plalntitt,  Jencks.  had  been  in  the  habit  of 
coming  on  board  tba  boat  at  Newport  to 
solicit  passengers  for  an  opposition  line  ot 
stages  between  Providence  and  Boston; 
thus  Interfering  wltb  the  business  ot  tbe 
owners  of  the  boat,  and  tbe  arrangement 
made  by  them  for  theti  own  profit  and 
advantage  with  a  dlftorent  line  from  tiiat 
represented  by  said  plaintiff.  Just  as  In  the 
ease  at  bar  the  proprietors  of  the  hotti 
had  ratered  into  a  contract  with  one  Se- 
vier by  whlcb  they  were  to  receive  10  per 
centum  ot  the  amount  realized  by  him  for 
the  hire  of  carriages  to  the  guests  of  the 
Battery  Park  Hotel.  Justice  Story,  too, 
runs  the  parallel  between  tbe  hotel  and 
boat  line  Jost  as  Chief  Justice Sba w  did  be- 
twe«ithelnn  and  the  railway  company, 
but  with  the  marked  difference  that  the 
former  goes  much  further  in  tracing  the 
analogy  tbat  makes  tbe  public  house  sub- 
ject to  soraeof  the  same  liabilities  created, 
and  entitled  to  the  full  measure  of  pro- 
tection afforded  by  law  to  companies  en- 
gaged In  transporting  passenft^rs.  In  dis- 
cussing the  principle  be  says :  **  A  case  still 
more  strongly  In  point,  and  which.  In  my 
Judgment,  completely  meets  the  present,  is 
tbat  of  an  Innkeeper.  Suppose  passengers 
are  accustomed  to  breakfast  or  dine  or 
sup  at  his  bouse,  and  anaicent  isemployed 
by  a  rival  house,  at  the  distance  of  a  few 
miles,  to  decoy  the  passengers  away,  tbe 
moment  th^  arrive  at  the  Uin^ls  the  Inn- 
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keeper  bound  to  entertain  and  lodge  eacb 
agent,  and  thereby  enable  to  accompllBb 
the  very  objects  of  bis  mlgslon,  to  the  In- 
jnry  or  rain  of  hl»  own  IntoentB?  I  think 
not." 

In  the  case  of  Barney  Steam-Boat 
Co..  07  N.  T.  802,  Vie  court  of  appeals  held 
that  a  company  mnnlng  a  line  of  steam- 
boats for  transporting  passengers  had  a 
right  to  establish,  In  connection  with  their 
boats,  an  agency  for  the  delivering  of  bag- 
gage at  the  terminus,  and  that  one  who 
bad  bad  the  contract  to  transfer  socbbag- 
gagenponslmilar  terms,  two  years  before, 
could  be  expelled  and  refased  as  a  passen- 
ger. If  after  notice  he  would  not  discontinue 
'  hiR  efforts  to  Indnce  passengers  to  employ 
him  in  the  same  capacity,  rather  than  an 
expressman,  with  whom  the  company  had 
entered  into  a  latnr  agreement  for  their 
own  pecnniary  interest, to  deliver  the  bag- 
gage of  its  paBBengers.  All  of  the  authori- 
ties that  we  have  cited  above  are  collated 
and  approved  In  Angell  on  Carriers,  in  sec- 
tions 630,  630a,  and  5S0&. 

In  the  case  of  Harris  v.  Stevens,  31  Vt. 
79,  it  was  held  that  when  a  railway  com- 
pany erected  station-houses  It  Impliedly 
opened  tbe  doors  of  them  to  every  person 
to  enter,  but  that  the  license  was  revoca- 
ble as  to  all  persons  except  those  who  had 
legitimate  buslnras  there,  growing  out  of 
the  operation  of  the  road,  and  with  the 
officers  or  employes  ol  tbe  company,  and 
that  the  corporation  had  tbe  right  to  di- 
rect all  other  persons  to  leave  the  depot 
or  ticket-office,  and,  on  their  refusal  to  de- 

fiart,  to  remove  them.  It  was  fnrtherbeld 
n  the  same  case  that  It  was  a  reasonable 
regulation  to  require  every  one  who  ex- 
pected to  take  the  train,  and  derired  to  re- 
main in  the  statlon-hoaae  for  that  pur- 
pose, to  purchase  a  ticket,  cmd  that  the 
servants  of  the  company  would  be  Justi- 
fied in  expelling,  without  excessive  force, 
one  who  did  not  declare  bla  purpose  to 
buy  a  ticket,  and  actually  buy  it  within 
a  reasonable  time,  or  one  who  had  bought 
a  ticket  even,  if  be  failed  to  disclose  that 
fact  when  requested  to  leave. 

In  the  recent  case  of  Railroad  Co.  v. 
Tripp,  147  Mess.  S6, 17  N.  £.  Bep.  89,  the 
court  laid  down  tbe  rale  In  reference  to  the 
rights  of  persons  at  depots  as  follows : 
"Passengers  taking  and  leaving  the  cars 
at  the  station,  and  potsous  setting  down 
passengers  or  delivering  merchandise  or 
baggage  for  transportation  from  stations, 
or  taking  up  passengers  or  receiving 
merchandise  that  had  been  transported  to 
the  station,  had  a  right  to  use  the  station 
building  and  grounds  superior  to  the 
right  of  the  plalntlfl  (corporation)  to  ex- 
clusive occupancy."  And  it  is  further  held 
to  be  therorrect  construction  to  be  placed 
on  a  statute  passed  by  tbe  l^Ialature, 
giving  to  all  persons  equal  terms,  facilities, 
and  accommodations  for  tbe  use  of  its  de- 
pot and  other  buildings  and  grounds, 
that  It  was  intended  only  to  govern  the 
relation  between  the  common  carrier  and 
its  patrons,  and  hence  that  a  railroad 
company,  even  In  tbe  face  of  such  a  stat- 
ute, had  a  right  to  contract  with  an  indi- 
vidual to  fnmlsb  the  means  to  carry  in- 
eomlng  passengerB  or  their  baggage  and 
merchandlM  from  its  stations,  and  may 
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grant  to  him  tbe  exclusive  right  to  solicit 
the  patronage  of  such  passengers. 

Upon  a  review  of  all  the  authorities  ac- 
cessible to  us,  and  upon  the  application  of 
well-established  principles  of  law  to  the 
admitted  facts  of  this  particular  case, 
we  are  constrained  to  conclude  that  there 
was  error  In  the  chaise  given  by  the  court 
to  the  Jury,  because: 

1.  (Quests  of  an  hotel,  and  travelers  or 
other  persons  entering  it  with  the  bona 
Ode  intent  of  becoming  guests,  cannot  be 
lawfully  prevented  from  going  in  or  put 
out  by  force,  alter  entrance,  provided  they  ' 
are  able  to  pay  the  charges  and  tender  the 
money  necessary  for  that  purpose.  If  re- 
quested by  the  landlord,  unless  they  be  per- 
sons of  bad  or  suspicious  character,  or  of 
vulgar  habits,  or  so  objectionable  to  the 
patrons  of  the  bouse,  on  account  of  the 
race  to  which  they  belong,  that  It  would 
injure*  the  business  to  admit  them  to  all 
portions  of  the  boase,  or  unless  they  at- 
tempt to  take  advantage  of  the  freedom 
otthehoteltolnjurethe  landlord's  chanrcs 

of  profit  derived  elthertrom  his  Inn  or  Huy 
other  business  Incidental  to  or  connected  | 
with  Its  management,  and  constituting  a 
part  of  the  provision  for  the  wants  or 
pleasure  of  his  patrons.  Jencks  v.  Cole*  | 
man,  supra;  Com.  t.  Mitchell,  supra;  i 
Com.  V.  Power,  supra :  Plnkertou  v.  Wood-  ' 
ward,  91  Amer.  Dec.  660;  Barney  v.  Steam-  ! 
Boat  Co.,  supra;  1  Whart.  Crim.  Law.  S 
621;  Ang.  Carr.  §S  626.  529,  580;  Brl^  I 
ton  V.  Railroad  Co.,  8»  N.  C.  536. 

2.  When  persons  unobjectionable  on  ac- 
count of  character  or  race  enter  an  hotel,  ' 
not  as  guests,  but  intent  on  pleasure  or  i 

{»roflt.to  be  derived  from  intercourse  with  i 
ts  Inmates,  they  are  there,  not  of  rijfht, 
but  under  an  implied  license  that  the  I 
landlord  may  revoke  at  any  time;   be-  | 
cause,  barring  the  limitation  Imposed  by 
holding  out  Inducements  to  tbe  public  j 
to  seek  accommodation  at  bis  inn,  the  | 
proprietor  occupies  It  as  his  dwpUing-  ! 
house,  frpm  which  he  may  expel  all  who  i 
have  not  a<Kiulred  rights,  growing  oat  ot 
the  relation  of  guest,  and  must  drive  oat 
all  who.  by  their  bad  conduct,  create  a 
nuisance  and  prove  an  annoyance  to  bis  i 
patrons.   Harris  v.  Stevens,  31  Vt.  79 ;  1  I 
Whart.  Crim.  Law,  S  6^.  ! 

3.  The  regulation,  if  made  by  any  Inn-  '. 
keeper,  that  the  proprietors  of    livery  ' 
stables,  and  their  agents  or  servants,  i 
shall  not  be  allowed  to  enter  hto  hotel  for 
the  purpose  of  soliciting  patronage  for  ; 
their  business  from  his  guests,  ts  a  reason-  ! 
able  one,  and,  after  notice  to  desist,  a  per-  j 
son  violating  It  may  be  lawfully  expelled 
from  his  boune,  if  excessive  force  be  not  ' 
used  In  ejecting  him.   Com.  v.  Power,  su- 
pra; Harris  v.  Stevens,  supra.   See,  also,  ' 
Griswold  V.  Webb,  recently  reported  In  19  ! 
Atl.  Rep.143.  <a  Rhode  Island  case;)  Rail- 
road Co.  V.  Tripp,  supra. 

4.  An  innkeeper  has  unquestionably  the 
right  to  establish  a  news-stand  or  a  bar*  i 
ber-shop  in  bis  hotel,  Hud  to  exclude  per- 
sons who  come  for  the  purpose  of  vending  ' 
newspapers  or  books,  or  of  soliciting  em- 
ployment as  barbers;  and,  in  order  to 
render  hts  business  more  lucrative,  he  may 
establish  a  laundry  or  a  livery  stable  in 
connection  with  his  hotel,  or  contract 
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with  the  proprietor  of  a  llvei7  stable  In 
the  vicinity  to  secure  for  the  latter,  as  far 
as  he  legitimately  can,  the  patronage  of 
his  guetita  In  that  line  for  a  per  centam  of 
the  proceeds  or  profits  derived  by  snch 
owner  of  vehicles  and  horses  from  dealing 
with  the  patrons  of  the  public  bouse. 
After  concluding  sucb  a  contract,  the  Inn- 
keeper may  make,  and  after  personal  no- 
tice to  Tloiatora,  enfoice,  a  rule  excluding 
from  biB  hoWL  the  agents  and  repreaenta- 
tlTPS  of  other  livery  stables  who  enter  to 
solicit  the  patronage  of  hlsgaeats;  and 
where  one  has  persisted  In  visiting  the 
hotel  for  that  purpose,  after  notice  to  de- 
sist, the  proprietor  may  nse  sufficient  force 
to  expel  htm  if  he  refnse  to  leave  when  re- 
quested, and  may  ^ect  blm,  even  though 
on  a  particular  occasion  he  may  have  en- 
tered for  a  lawful  purpose,  if  be  does  not 
disclose  bla  true  intent  when  requested  to 
leave,  or  wbatever  may  have  been  his  pur- 
pose In  entering.  If  he  in  fact  haH  enRaged 
In  soliciting  the  patronage  of  the  gueHts. 
Barney  v.  Steam-Boat  Co.,  supra;  Jencks 
V.  Coleman,  and  Harris  v.  Stevens,  supra; 
Ang.  A  A.  Corp.  $  530. 

6.  The  broad  mlelalddova  by  Wharton 
(1  Crim .  La  w,  §  625)  Is  that "  the  proprietor 
of  a  pabllc  Inn  has  a  right  to  request  a 
person  who  visits  it,  not  as  a  guest  or  on 
business  with  a  guest,  to  depart,  and  If  he 
r^nse  the  Innkeeper  has  a  right  to  lay  his 
hands  gently  upon  him,  and  lead  him  out, 
and.  If  FMlstance  be  made,  to  employ  suffi- 
cient force  to  put  htra  out;  and  for  so  do- 
ing be  can  Justify  his  conduct  on  a  prose- 
cntlon  for  assault  and  battery."  It  will 
be  observed  that  the  author  adopts  In 
part  the  language  already  quoted  from 
the  conrte  of  Pennsylvania. 

6.  If  It  be  conceded  that  the  prosecutor 
went  Into  the  hottA  at  the  request  of  a 
gaeat,  and  for  the  purpose  of  conferring 
with  the  latter  on  business,  stiti;  In  any 
view  of  the  case,  If,  after  entering,  he  en- 
gaged In  "drumming"  for  his  employer 
when  he  had  been  previously  notified  to 
desist  in  obedience  to  a  r^ulation  of  the 
hoase,  the  defendant  had  a  right  to  expel 
him  if  he  did  not  use  more  forte  than  was 
necessary ;  and  If  the  prosecutor,  having 
entered  to  see  a  gnnt,  did  not  then  solicit 
business  from  the  patrons  of  the  hotel,  but 
had  done  so  previously,  the  d^endant, see- 
ing him  there,  had  a  right  to  use  sufficient 
force  to  eject  him,  unless  he  explained,  when 
reqnested  to  leave,  what  his  real  Intent 
was.  Harris  v.  Stevens,  and  Com.  v.  Pow- 
er, anpra.  The  gnest,  by  sending  for  a 
backmun,  could  not  delegate  to  him  the 
right  to  do  an  act  for  which  even  the  guest 
himself  might  lawfully  be  pnt  out  of  the 
hotel. 

7.  If  we  go  further,  and  admit,  for  the 
sake  of  argument,  that  the  principle  de- 
clared in  Markham  v.  Brown,  8  N.  H.  630, 
and  relied  on  to  sustain  the  view  of  the 
court  briow.  Is  not  Inconsistent  with  the 
law  on  the  same  subject,  as  we  find  It  laid 
down  by  Wharton  and  other  recognized 
authorities,  stlli  our  case  will  be  found  to 
fall  under  the  exception  to'the  general  rule 
stated  in  express  terms  In  that  case.  The 
court  said :  "If  onecomea  to  injure  his  [the 
Innkeeper's]  hoase,  or  If  his  bueinesn  oper- 
ates directly  as  an  Injury,  that  may  alter 
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the  case;  but  that  has  not  been  alleged 
here;  and  perhaps  there  maybe  cases  in 
which  be  may  have  a  right  to  exclude  all  bnt 
travelers  and  those  who  have  been  sent  for 
by  them.  Itls  not  necessaryto  settle  that 
at  this  time. "  There  was  no  evidence  In 
Markham  v.  Brown  that  the  proprietor  of 
the  hotel  had  any  contract  with  another 
stage  line,  or  would  suffer  pecuniary  loss 
or  Injury,  If  the  e^cent  who  was  expelled 
was  successful  In  his  solicitations;  and  It 
seems  that  Ang^l  and  others,  who  cite  as 
authority  that  case,  as  well  as  Jencks  v. 
Coleman  and  Barney  v.  Steam-Boat  Co., 
reconcile  them  by  drawing  the  distinction 
that  in  the  latter  cases,  and  In  the  hypo- 
thetical case  of  an  innkeeper,  put  by  Jus- 
tice Stort,  the  person  whose  expulsion 
was  Justified  was  doing  an  injury  to  the 
proprietor,  who  had  film  removed,  by 
diminishing  his  profits  derived  legitimate- 
ly from  a  bualneas  used  as  an  adjunct  to 
that  of  common  carrier  or  innkeeper.  In 
using  the  language  quoted  above.  Justice 
Parker  seems  to  have  had  in  his  mind, 
without  referring  to  it,  the  opinion  of  Jus- 
tice Story,  delivered  in  the  circuit  court 
but  two  years  belore,  (Jencks  v.  Coleman, 
supra.) 

8.  The  defendant,  aa  manager  of  the 
hotel,  coald  make  a  valid  contract,  for  a 
valuable  conaideration,  with  Sevier,  to 
give  him  the  excluaive  privilege  of  remain- 
ing In  the  bouse  and  soliciting  patronage 
from  the  guests  In  any  business  that  grew 
out  of  providing  for  the  comfort  or  pleas- 
ure of  the  patrons  of  the  house.  The  pro- 
prietors of  the  public  house  might  legiti- 
mately share  In  the  profits  of  any  such  inci- 
dental businebs,  as  furnishing  carriages, 
buggies,  or  horses  to  the  patrons,  and  for 
that  purpose  hadasfull  rightto  close  their 
bouse  against  one  who  attempted  to  injure 
the  bnslneea  In  which  they  had  such  Interest 
as  tbe  owner  of  a  private  house  would 
have  had,  and  this  view  of  the  case  Is  con- 
sistent with  tbe  doctrine  enunciated  In 
Markham  v.  Brown.  There  was  no  evi- 
dence tending  to  show  that  Chambers  had 
actual  permission  from  the  proprietors  to 
approach  the  inmates  of  tbe  hotel  on  the 
subject  of  patronlElng  him,  nor  that  they 
had  actual  knowledge  of  the  fact  that  be 
had  continued  his  aolicltatlons  after  re- 
ceiving a  similar  notice  to  that  sent  to  the 
prosecutor.  The  fact  that  he  was  over- 
looked or  passively  allowed  to  remain  in 
the  hotel  (it  may  be  under  the  impression 
on  the  part  of  the  defendant  that  he  had 
desisted  from  his  objectionable  practices) 
cannot,  in  any  view  of  the  law,  work  a 
forieitnre  of  the  right  to  enforce  a  reason- 
able regulation,  made  to  protect  their 
legitimate  business  from  Injury.  If,  there- 
tore,  a  permit  on  the  part  of  the  defendant 
to  Chambers  to  "drum"  gratuitously  In 
the  house  would  at  once  have  opened  hia 
doors  to  all  of  the  competitors  of  tbe  lat- 
ter, (a  proposition  that  we  are  not  pre- 
pared to  admit,)  the  defendant  did  not,  so 
far  as  the  testimony  discloses  the  farts, 
speak  tohimon  theaubject;  and  theaound- 
nesB  of  the  doctrine  that,  without  Inter- 
fering with  the  legal  rights  of  the  guests, 
the  proprietor  of  a  hotel  ts  prohlbltfd  by 
the  organic  law  from  granting  such  ex- 
clusive privileges  to  any  individual,  as  Ao 
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the  nee  or  occupancy  of  bl>  premtaee,  as 
any  other  owner  of  land  may  extend,  is 
not  drawn  in  question.  We  therefore  sus- 
tain the  second  and  third  assiffDments  of 
error.  Uia  honor  erred,  for  the  reasons 
given,  in  Instructing  the  Jury  that  the 
guilt  of  the  defendant  depended  upon  the 
question  whether  he  permitted  Chambers 
or  Sevier  to  Boltcit  custom  in  the  house. 
He  had  a  lawful  right  to  dlBcrlrainate,  for 
a  consideration,  In  favor  of  Sevier,  while 
it  does  not  appear  from  the  evidence  that 
he  granted  any  exclusive  privileges  to 
Chambers.  We  hold  that  the  regulation 
was  anch  a  one  as  an  Innkeeper  bad  the* 
I>oweF  to  make,  and  mimt  not  be  nnder- 
Btood  as  approvlngthe  Idea  thattbe  sanc- 
tion of  the  municipal  authorities  could  im- 
part validity  to  it.  If  It  were  not  reason- 
able In  Itself,  and  within  the  powers  which 
the  law  gives  to  proprietors  of  public 
houses  In  orderthat  they  may  guard  their 
own  rightsand  protecttbelr  patrons  from 
annoyance.  For  the  reasons  given  the  de- 
fendant Is  entitled  to  a  new  trial. 


Bfu.L>B's  Adh'k  v.  Pottbbfibld. 

(Supreme  Court  cf  AppedU     Virginia.  May 
IS)  189(L^ 

Wnu—ComxBDcmoK— JuB  DispomiDi— Daviu 

OVBH. 

A  testator  devised  all  his  estate  to  his  wife, 
B.,  "to  have  aod  to  hold  the  same  for  faer  own  use 
and  benefit,  tmA  idso  to  make  such  dlBpositloo  of 
Qm  same  Uiat  she,  in  her  judgment,  may  deem 
best,  should  It  become  necessary  that  a  part  or  all 
should  beMHoe  oeoessary  for  the  support  of  herself 
aodW.  •  «  •  After  the  death  ofsald  B..  I  wUl 
and  devise  that  any  and  aUproperty  remaining  un- 
used shall  be  given  to  said  W."  Held,  that  E.  took 
only  a  life-estate,  with  power  of  diapmitioii  for  the 
pnrpoae  mentioned,  and  the  devise  over  was  valid. 

Appeal  from  circuit  court,  Loudoun 
county. 

Ed.  Nichols  and  W.  W.  it  B.  T.  Crump, 
tor  appellant.  Foatet  A  Nelson,  tor  ap- 
pellee. 

Lewis.  P.  This  salt  wa«  begun  In  the 
circuit  court  of  Loudoun  connty  by  the 
administrator  ot  Elizabeth  Miller,  de- 
ceased, for  a  construction  ot  the  will  oT 
Frederick  Miller,  the  deceased  husband 
of  the  plaintiff's  intestate,  and  to  have  the 
estate  administered  under  the  direction 
and  supervision  of  the  court.  Frederick 
Ulller  died  In  the  county  of  Londonn  In 
the  year  1877,  seised  and  possessed  ot  a 
honse  and  lot  containing  about  one  and 
a  half  acres  ot  land,  situate  near  the  vil- 
lage of  Lovettsvllte,  In  that  county,  and 
a  small  amount  of  personalty.  His  will, 
which  was  duly  admitted  to  probate, 
bears  date  July  S,  1H76,  and  contaiuR  the 
following  clause:  "1  give  and  bequeath 
to  my  beloved  wife,  Elisabeth  Miller,  all 
my  property,  both  real  and  personal,  to 
have  and  to  hold  the  same  for  her  own  use 
and  benefit,  and  also  to  make  such  dispo- 
sition of  the  same  that  she,  in  her  Judg- 
ment, may  deem  best,  should  it  become 
necessary  tfaat  a  part  orall  should  become 
necessary  for  the  support  of  herself  and 
William  Garrett,  who  I  desire  should  re- 
main with  her  during  her  llte-tlme,  and 
have  such  care  and  attention  given  him  as 


he  may  need.  After  thedeath  of  said  E1U- 
abeth  Miller,  I  will  and  devise  that  any 
and  all  property  remaining  unused  shiUl 
be  given  to  said  William  Oarrctt.  to  have 
and  to  use  for  his  own  benefit,  or  to  make 
such  disposition  of  as  may  be  deoned  best 
tor  bis  Interests.  ** 

The  question  to  be  determined  Is  wheth- 
er, under  this  clause  of  the  will,  Elizabeth 
Miller,  who  survived  her  husband,  took  a 
fee-simple  In  the  real  estate  and  an  abso- 
lute property  In  the  personal  estate,  as 
the  circuit  court  held,  or  whether  she  took 
a  life-estate  only.  The  latter  view  we 
think  Is  the  correct  one.  In  support  of  the 
decree  the  appellees  rely  upon  the  case  of 
May  V.  Joynes,  20  Grat.  tS»2,  and  other  fa- 
miliar cases  in  this  court  of  that  (dass,  be- 
ginning with  Shermer  v.  tihermer,  1  WuHh. 
(Va.)  266,  and  coming  down  to  Cole  v. 
Cole,  79  Va.  261.  But,  without  meaning  to 
question  the  authority  of  those  cases,  we 
are  of  opinion  they  do  not  apply,and  that 
the  presmt  case  most  be  governed  by  its 
own  circumBtances.  Ineachof  thoaecases 
an  absolute  power  ot  disposal  was  glv^en 
to  the  first  taker,  which  necessailly,  ac- 
cording to  a  well-settled  and  undisputed 
rule  ol  law,  rendered  the  limitation  over 
repugnant  and  void.  Thus,  In  May  v. 
J  oynes,  the  testator  gave  the  eHtate  to 
bis  wife  tor  life,  but  wltii  toll  power  to 
make  sale  ot  any  part  ol  the  said  estate, 
and  to  convey  absolute  titles  to  the  pur- 
chasers, and  use  the  purchase  money  for 
investment  or  any  purpose  tfaat  she 
pleaseR,  with  only  this  restriction :  that 
whatever  remains  at  Iier  death  shall 
*  *  *  be  divided, "  etc.  It  waa  held  that 
these  words  manifested  a  clear  intent  to 
give  to  the  wile  an  absolute  control  over 
the  estate,  and  eonseonently  enlarged  the 
lite-estate  Into  an  absointe  estatn.  Bnt 
no  such  power  is  given  by  the  will  under 
conslderatlun  In  this  case,  and  hence  there 
Is  an  obvious  distinction  between  this  case 
and  the  cases  Just  referred  to.  The  will, 
as  is  by  no  means  uncommon  in  cases  of 
wills,  is  Inartlflclally  drawn :  but,  taking 
the  whole  (rf  It  together,  It  shows  very 
clearly  the  intention  of  thetestator.  Uke, 
as  was  said  by  Judge  Cabb  of  the  will 
construed  In  Madden  v.  Madden,  2  Leigh, 
377:  "There  are  no  technical  words  or 
forms  of  expression  used  In  the  will.  It  is 
evidently  the  production  of  a  plain  man, 
w  ho,  though  he  understood  very  well 
what  he  meant  to  say,  and  was  able  to  ex- 
press hlmstif  quite  Intelligibly,  knew  noth- 
ing of  legal  forms  or  legal  phrases.  To 
ascertain  his  meaning,  we  must  not  look 
to  treatises  on  wills,  or  to  adjudged  cases, 
but  simply  to  the  words  he  has  nsed.  * 
In  addition  to  the  words,  however,  we 
may  look  to  the  surrounding  circum- 
stances, as  lor  example,  the  sltaation  ol 
the  pardes,  the  ties  which  eonneeted  the 
testator  with  the  objects  of  his  bonnty, 
and  tiie  motives  which  probablylnflnenced 
him  in  disposing  of  his  property.  Colton 
V.  Colton.  127  V.  S.  800.  8  Sup.  Ot.  Rep. 
U64;  Hatcher V. Hatcher,  80  Ta.ie».  And, 
If  we  construe  the  will  before  ns  to  this 
light,  the  Intention  ot  the  testator,  which 
baa  not  Inaptly  been  termed  "the  polar 
star  oS  conatmctton,**  becomes  too  plain 
to  be  mlsanderstood. 


Digitized  by 


Google 


Va.)  HILLBB'S  A2>M*B 

As  appeara  from  the  reoord.the  testator 
died  at  an  advanced  ase,  leaving  an  aared 
widow,  bnt  no  child  or  deeceadant.  Wlll- 
lani  Garrett  was  a  person  of  weak  mind, 
aount  40  years  ol  a^,  and,  cu  the  will  dUh 
dONOB.  was  an  object  of  tbe  testator's  anx- 
loss .  Bollcltnde.  In  his  early  Infancy  be 
had  been  taken  by  the  testator  and  his 
wUe^  and  reared  In  their  family ;  and  they 
sot-  only  famished  hlra  with  a  home,  and 
lupi^ad  his  modOTate  wants,  bat  they 
twstowed  Gpon  him,   as  the  evidence 
ehowB« parental  careand  affection  as  well. 
Although  weak  in  mind,  he  was  strong  In 
bodyt-and  capable  ol  doing  fa^rd  mannal 
labor.  He  worked  the  garden,  cut  wood, 
caltiTated  the  lot,  and  did  much  other 
work  aboat  tbe  house,  such  as  CDokiog, 
washing,  etc.,  and  was  occasionally  em- 
ployed as  a  farm  hand  In  the  neighbor- 
hood.  In  this  way,  IndependMitly  of  his 
BerWces  at  home,  he  earned  from  $50  to 
$75  a  year,  which  was  received  by  the  tes- 
tator  In  his  lUe-tlrae,  and,  after  bis  death, 
by  tbe  widow.  In  fact,  he  was  for  years 
"the  main  support"  of  the  family,  as  he 
unqoestiun^ly  was  ol  the  widow  nntU 
her  death.  It  does  not  appear  that  tbe 
t^itator  had  any  r^atives  of  his  own,  or 
tbat  there  was  any  motive  or  reason  on 
bis  part  for  wishing  his  property,  onder 
any  elrcamstances,  to  go  to  his  wife's  re- 
latliKiB.   It  the  latter  ever  rendered  any 
service,  or  showed  any  attention  to  tbe 
aged  couple,  the  record  does  not  disclose 
tbe  tact.  It  does  show,  however,  that  tbe 
old  people  "would  have  gone  to  the  poor- 
bouse"but  for  tbehelp  ofQarrett.aa  tbelr 
Income  from  other  sources  was  altogether 
Inadequate  fortheir  maintennaee  and  sup- 
port. What,  then,  more  natural  that  that 
the  testator.  In  disposing  of  his  property, 
.should  have  selected  as  an  object  ol  his 
bonntr  the  nnfortanate,  ftUthtnl,  and  weU- 
beloved  Garrett?  Indeed,  the  dictates  of 
humanity  and  Justice  aUke  required  that 
he  should ;  and  we  think  he  has  effectually 
done  so.  The  estate,  however,  was  too 
small  to  be  divided,  so  he  left  a  life-estate 
to  the  wife,  and  a  remaimler  to  Garrett, 
making  provision  also  for  the  latter  dur- 
ing the  life-time  of  the  former,  and  thus, 
In  all  respects,  seeming  to  have  been  In- 
flnenced  by  motives  which  may  v^  rea- 
sonably be  supposed  to  have  operated 
witb  him.  At  all  events,  his  InteDtlon  Is 
too  clearly  manifested  to  be  mistaken. 
Tbe  language  of  the  wilt  la:  "I  give  and 
bequeath  to  my  beloved  wife  all  my  prop- 
erty, both  real  and  personal,  to  have  and 
to  bold  tbe  same  for  her  own  use  and  ben- 
efit. **  Now,  It  the  testator  had  stopped 
here,  the  widow  undoubtedly  would  nave 
taken  an  absolute  estate.   But  tbe  will 
proceeds  as  follows :  "  And  also  to  make 
sach  dlBposl  don  of  the  same  that  she,  In 
her  Judgment,  may  deem  best,  should  It 
become  necessary  tbat  a  partor  all  should 
become  necessary  for  the  support  of  herselt 
and  wnUam  Garrett,  who  i  desire  should 
remain  with  her  during  her  Ufe-time,  and 
baTe  soeh  care  and  attmtlon  s^ven  him 
as  be  may  need. "  This  language  restrains 
and  quailfles  that  which  precedes  it,  and 
confines,  as  It  was  obvioosly  intended  to 
confine,  tbe  power  of  dlspoeal  to  the  sin- 
gle case  meationed ;  that  is  to  say,  it  was 
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intended  the  widow  should  have  the  use 
of  the  property  for  life,  but  tbe  power  to 
dispose  of  It  she  was  not  to  have,  unless  a 
sale,  in  her  Judgmmt,  should  become  nec- 
essary for  the  support  of  herself  and  Gar- 
rett.  In  that  event,  and  in  tbat  event 
only,  was  she  authorised  to  dispose  of  the 
corpus  of  tbe  estate.  And  this  is  made 
even  more  plain  by  that  which  follows, 
namely:  "After  the  death  of  said  Elisa- 
beth Miller,  I  will  and  devise  tbat  any  and 
all  property  remaining  unused  shall  be 
given  to  said  William  Garrett,  to  have 
and  to  use  for  his  own  benefit, "  etc.  It  is 
contended,  however,  that  the  words,  "all 
property  remaining  unused, "In  the  last- 
quoted  sentence  Import  absolnte  owner- 
ship, and  there  Is  no  doubt  that  the  same 
or  similar  words  In  other  wills  have  been 
so  construed.  Bnt,  as  already  remarked, 
we  are  not  to  be  governed  by  adjudged 
cases  in  construing  this  will,  but  by  the 
Intention  of  tbe  testator;  tor  it  is  that 
which  gives  tbe  law  of  the  case,  if  It  be 
not  Inconsistent  with  any  rule  of  law.  In- 
deed. It  has  been  serioui^  questioned  by 
eminent  Judges  whether  In  the  construc- 
tion of  wills  adjudged  cases  do  not  oftener 
mislead  than  correctly  guide  the  Judicial 
expositor  In  arriving  at  the  testator's  In- 
tention. But,  be  tbat  as  It  may,  they 
should  never  be  allowed  to  disappoint  the 
Intention,  it  effect  be  given  to  it.  As  we 
have  seen,  there  are  no  technical  words  or 
phrases  in  the  will  before  us :  and,  besides, 
to  use  the  language  of  Mr.  Justice  Mii*leb, 
In  Clarke  v.Boorman's  Ex'rs.lS  Wall.  4^ 
"of  all  legal  instraments  wills  are  the 
most  inartificial,  tbe  least  to  be  governed 
in  their  construction  by  the  settled  use  of 
technical  l^al  terms;  the  will  itself  being 
often  the  production  of  peraons  not  only 
Ignorant  of  law.  but  of  the  correct  use  of 
rae  language  in  which  It  Is  written. " 

The  printaple  applicable  here  la  weU 
stated  in  a  recent  work  on  wills,  as  fol- 
lows: "The gift  of  what  remains  undis- 
posed of  may  indeed  be  often  repugnant  to 
the  first  gift,  or  too  nearly  so  to  vest  a  cer- 
tain right ;  nevertheless,  a  gift  Is  good  of 
what  shall  remain  at  the  decease  of  the 
first  taker,  if  the  latter  has  only  a  life-es- 
tate given  him,  or  if  sach  a  gift  is  preceded 
by  a  power  of  disposition  so  restrained  In 
Its  exercise  that  the  gltt  of  what  Is  left  re- 
fers evidently  to  what  shall  remain  anap- 
propriated  and  unappolnted  under  the 
power."  Scbouler,  wills,  §592.  See,  also, 
Keyes,  Chat.  S  170,  (quoted  with  approval 
in  Randolph  v.  Wright,  81  Va.  608;)  Hood 
V.  Haden,  82  Va.  588.  This  principle  Is  Il- 
lustrated by  the  cane  of  Smith  v.  Btil,  6 
Pet.  68.  In  that  case  there  was  a  bequest 
to  the  testator's  wife, "  to  and  forher  own 
use  and  benefit  and  disposal  absolutely," 
remainder  at  her  death  to  the  testator's 
son;  and  it  was  held  tbat  the  bequest  to 
the  eon  cut  down  the  Interest  of  the  wife 
to  a  life-estate.  The  subject  was  very 
fully  considered  by  Chief  JusttceMABSHALi., 
in  delivering  the  opinion  of  the  court,  and 
it  was  held  that,  although  the  power  of 
disposal  given  the  wife  was  In  terms  ab- 
solnte, yet  that,  taking  the  whole  will  to- 
gether, and  construing  It  in  tbe  light  <A 
tbe  surrounding  circumstances,  the  mean- 
ing evidently  was  such  a  dlspraalas  a  ten- 
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ant  for  lile  may  make.  In  eonTBe  ot  the 
opinion.  retOTrinK  to  the  force  of  adjudged 
cases, thechlef  justicesald :  "Theconatruo- 
tlon  pnt  upon  words  In  one  'wllt  has  been 
supposed  to  furnish  a  rule  for  uoDBtruing 
the  same  words  in  other  wills,  and  thereby 
to  furnish  some  settled  and  fixed  rules  of 
conBtructton,  whlcli  ongrht  to  be  respected. 
We  cannot  say  that  this  principle  ought 
to  be  totally  dlsreKarded,  but  It  should 
never  be  carried  so  far  as  to  defeat  the 
plain  intent,  II  that  intent  may  be  carried 
Into  execution  without  violating  the  rules 
of  law. "  It  has  been  supposed  that  tliat 
case  lays  down  a  different  doctrine  from 
that  established  by  the  decisions  of  this 
court  and  analogous  cases  elsewhov,  taxA 
accordingly  its  anthorltyt  as  was  said  In 
Gole  r.  Cole,  has  been  questioned,  as  the 
cases  there  elted  show.  But  upon  a  care- 
ful examination  of  the  case  it  will  be 
found,  we  think,  that  there  Is  really  no 
such  conflict  between  the  cases  as  has  been 
supposed,  and  the  cajse  has  been  anquall- 
fledly  reaffirmed  by  the  supreme  court  of 
the  United  States  In  snbsegnent  cases. 
Thns,  In  Brant  t.  Iron  Co.,  98  U.  S.  326,  a 
testator  devised  and  bequeathed  to  his 
wife  all  his  estate,  "to  have  and  to  hold 
during  her  life,  and  to  do  with  as  she  sees 
proper  before  her  death ; "  and  it  was  held 
that  she  took  a  life-estate,  with  only  such 
power  of  disposal  as  a  tenant  tor  life  cnn 
have.  "The  language  used,"  said  the 
court*** admits  of  no  other  eonclnslon,  and 
the  accompanying  words,  'to  do  wltb  as 
she  sees  proper  before  her  death,*  only  con- 
ferred power  to  deal  with  the  property  In 
such  manner  as  she  might  choose,  consist- 
ently wltb  that  estate,  and,  perhaps,  with- 
out liability  for  waste  committed. "  So  In 
Giles  V.  Little,  104  U.  S.  291,  a  tentator  pro- 
vided in  his  will  as  lotlows :  "  To  my  be- 
loved wife,  I  give  and  bequeath  all  my 
estate,  real  and  personal,  of  which  I  may 
die  seised,  the  same  to  remain  and  be  hers, 
with  full  power  •  *  •  to  dispose  of 
the  same  as  to  her  shall  seem  meet  and 
proper,  so  long  as  she  shall  remain  my 
widow,  upon  the  express  condition  that  if 
she  shall  marry  again,  then  It  Is  my  will 
that  all  of  the  estate  herein  bequeathed, 
or  whatever  may  remain,  shall  go  to  my 
surviving  children. "  The  widow  conv^ed 
the  real  estate  and  afterwards  married, 
and  it  was  held,  upon  the  authority  of 
Smith  V.  Bell  and  Brant  v.  Iron  Co.,  that 
the  estate  of  the  Durchaser  determined  on 
her  marriage.  "I'd  hold  otherwise,"  it 
was  said,  "would  be  to  suppose  the  tes- 
talor.  In  drafting  his  will,  was  governed 
by  abstruse  rules  of  law  in  regard  to  the 
effect  of  his  expressions,  of  which.  It  Is 
probable,  he  never  heard,  and  bed  not  the 
slightest  conception.  **  The  case  of  Mor- 
ford  V.  Dleflenbacker,  54  Mich.  593,  30  N.  W. 
Rep.  600,  was  decided  uprm  the  same  prin- 
ciple. In  that  case  a  testatrix  devised 
certain  real  estate  to  her  mother  for  life, 
with  power.  In  case  the  property  shonld 
prove  insufficient  for  her  support,  to  dis- 
pose of  BO  much  of  it  as  might  benecessary 
for  that  purpose,  and  then  provided  that 
whatever  might  remain  at  her  death 
shonld  go  over  to  a  cousin.  It  was  con- 
tended that  themother  tooka  fee;  butthe 
court,  speaking  by  Coolby,  C.  J.,  held 


otherwise,  saying  she  took  a  Ufto^stato 
only  with  a  conditional  power  of  sale.  A 
still  stronger  case  is  Blbbens  t.  Potter,  10 
Ch.  Dlv.  733,  decided  In  1879.  In  that  case 
the  testatrix  devised  all  her  estate  to  a 
sister  "for  her  own  use  and  benefit  abso- 
lutely, "  and  afterwards,  by  acodlcU  to  her 
wUl  which  she  directed  to  be  taken  as  a 
part  thereof,  said :  "After  the  death  of  my 
sister  *  •  *  I  give,  devise,  and  beqneath 
all  property  of  mine  which  mny  Uien  be 
remaining  to  my  brother,"  etc.;  and  it 
was  held  by  the  vice-cbancellor  that  the 
effect  of  the  codicil  was  to  cut  down  tiie 
gift  to  the  Bister  to  a  life-estate. 

Numerous  other  cases  to  the  same  effect 
might  be  cited.  They  all  show,  as  waa 
said  in  the  Brant  Case,  that  wherea  power 
of  disposal  accomimnles  a  bequest  or  de- 
vise of  a  life-estate,  whether  such  estate  be 
given  expressly  or  by  Implication,  the 
power  Is  limited  to  such  disposition  as  a 
tenant  for  life  may  make,  unless  there  are 
other  words  clearly  Indicating  that  a 
larger  power  was  Intended.  See  Bradly 
V.  Weetcott,  18  Vea.  445;  Smith  v.  Snow, 
128  Mass.  S28;  Minot  v.  Preecott,  14  Haas. 
4m;  Boyd  v.  Straban,  S0  III.  Terry  r, 
Wiggins,47  N.  Y.513;  Walker  v.  Pritrbard, 
121  III.  221, 12  N.  B.  Bep.  836;  Madden  v. 
Madden,  2  Leigh,  377;  Johns  v.  Johns,  13 
Va.  L.  J.  698.  As  this  view  of  the  subject 
is  decisive  of  the  case,  no  other  question 
need  becon^dered.  Thedecreemust  there- 
fore be  reversed,  and  the  cause  remanded 
for  farther  pvoceedlngs  not  Inconatotait 
with  this  opmltm.   Decree  teversed. 
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BxsotnoBB— Acoomtrnro— LuBiuTT  *n  Snra>- 
FajLUDui^sHT  Salss. 

1.  Devisees.cannot  be  oharired  Interest  on  aa 
advancement  before  float  distrunition. 

i.  Testator  devised  land,— two-tblrds  to  a  son 
and  one-third  to  the  ebildren  of  a  deoeaied  son, — 
leaving  tbe  sale  of  the  land  to  the  dlacretion  of 
the  son  who  was  also  e^tecutor.  The  executor  con- 
tinued to  live  on  the  land,  taking  all  the  profits 
therefrom.  Tbe  devisee*  lived  with  him,  but 
served  him  without  other  compensatlcHL  than  their 
board.  Held,  that  the  execntor,  on  aoconnting, 
sboold  be  charged  with  rent  for  one-third  of  the 
land. 

8.  A  sale  of  testator's  land  by  the  executor— 
who,  under  the  will,  is  entitled  to  two-tbirda  of  it 
—to  ois  clerk,  who  does  not  pay  tbe  oousideratloo, 
but  afterwards  resells  to  Uke  exeoator,  la  fraudu- 
lent. 
• 

M.  Jonea,  for  appellants.  J.  B,  DonO' 
ran,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  two 
decrees  rendered  by  the  circuit  court  of 
Gloucester  county,  respectively,  on  the  19th 
day  ol  May,  1885,  and  the  Itnh  day  of  June, 
ias8.  The  case  is  as  follows:  In  the  year 
1865,  Thomas  Hnghes  died,  leaving  a  will, 
dated  October  1865,  by  which  be  pro- 
vided :  (1)  That  all  his  just  debts  shonld 
be  paid.  (2)  That  the  appellee,  Thomas 
J. Hughes, bis  son,  named  as  his  necutor, 
should  sell  all  of  his  real  estate  and  per- 
sonal property  on  such  terms  and  at  such 
time  as  he  might  deem  most  advisable  for 
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all  concerned.  (8)  Be  lent  to  his  wUe  all 
hiH  properly,  real  and  personal,  or  the 
«alee  arlBlnff  from  the  said  property,  dnr^ 
iiig  her  lite,  and  at  her  death  he  gave  one- 
third  of  the  same  to  the  children  of  a  de- 
ceased son,  John  H.  Hughes,  who  are  the 
appellants,  after  accounting  for  the  sum 
of  $1,450,  previously  advanced  to  the  said 
deceased  son,  John  H.  Unghes;  and  the 
remaining  two-tUrds  of  tbe  estate  was 
tflvmk  to  bis  son,  the  said  executor,  Thom- 
As  J.  Hughes,  who  Is  the  appellee.  Thom- 
as J.  Hughes  qualified  as  executor  on  the 
4th  day  of  May.  1868,  and  settled  from 
time  to  time  his  er  parte  accounts.  In 
March,  1877,  the  appellants  filed  their  bill 
to  surcharge  and  falsify  the  said  accounts. 
Kew  accounts  were  ordered;  the  said  ez 
parte  accounts  appearing  to  have  been  In- 
formal, and  not  returned  and  eonflrmed. 
Cpon  the  taking  of  these  accounts,  It  ap- 
peared that  Thomas  J.  Hughes  had  re- 
tained possession  of  the  real  estate  from 
the  death  of  the  widow,  In  1868,  to  Novem- 
ber 3, 1S69,  whenhesold  thesald  real  estate 
to  his  clerk,  one  Seward,  at  the  price  of 
^(i.OOO,  there  being  no  other  bidders  at 
the  auction  of  the  same,  except  three  per- 
sons procured  by  the  said  executor  to 
make  pretended  bids  in  order  to  give  a 
ehow  of  fairness  to  the  transaction.  Sew- 
ard paid  him  no  money,  and  on  the  same 
day  the  said  executor  made  Seward  a 
deed;  and.ontheSthof  November,8eward 
made  him  a  deed  for  the  said  real  estate. 
The  said  executor  never  paid  the  one-third 
porchase  money  of  this  land  to  the  parties 
entitled  thereto,  but  conveyed  the  same 
to  his  sons,  along  with  all  his  property  of 
«very  sort,  confessed  a  Judgment  In  favor 
of  his  wife  of  $3,000,  and  a  large  number 
of  other  lodgments  were  recovered  against 
him  In  the  same  year,  1888.  The  said 
Thomas  J.  Hughes  la  also  the  personal 
representative  of  his  b  other,  John  H. 
Hughes,  deceased,  the  father  of  the  api>el- 
lan«,  Charles  H.  Hughes  and  bis  sisters, 
Indiana  and  Florence;  and  a  suit  In  the 
name  of  Davles  and  Wife  v.  Hughes,  hav- 
ing for  Us  object  the  settlement  of  the  es- 
tate of  the  said  John  H.  Hnghes,  was 
heard  along  with  this,  but  subsequently 
dismissed  by  the  eoart,  and  an  account 
ordered  of  all  the  estate  which  came  Into 
the  hands  of  the  said  executor  with  which 
be  was  properly  chargeable.  Distributee 
accounts  were  also  taken,  bnt  snbse- 
<inently  appeared  to  have  been  disregarded, 
and  an  account  returned,  with  areport  by 
the  commissioner,  on  the  20th  of  Novem- 
ber, 1882,  by  which  a  balance  was  found 
dneto  the  estate  of  Thomas  Hughes,  de- 
ceased, of  $6,0S6.40ot  principal,  and  f  801.68 
of  Interest,  to  which  exceptions  were  filed 
by  Thomas  J.  Hughes,  and  on  the  20th  of 
May,  1884,  the  exceptions  of  Thomas  J. 
Hughes  were  sustained  by  the  court,  and 
the  report  recommitted  in  conformity  with 
a  written  opinion  stated  to  have  been  filed 
with  the  record,  and  made  a  part  of  the 
decree.  The  said  opinion,  however,  is  not 
in  the  record.  November  1,1884,  another 
account  and  report  were  returned  by  the 
commlsRloner,  with  exceptions  thereto 
by  the  plaintltb.  The  court,  by  the  decree 
of  May  19, 1886,  overruled  the  exceptions 
to  this  report,  and  confirmed  the  same. 
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The  plalntUh  thereupon,  by  leave  of  the 
court,  filed  an  amended  bill  seeking  to  set 
aside  the  sale  of  the  land  by  the  executor 
Indirectly  to  himBelf  as  fraudulent.  This 
bill  the  court  dismissed  by  decree  of  June 
19,  1888,  and  gave  costs,  wherepon  the 
plaintiffs  appealed  to  this  court. 

The  first  error  assigned  Is  that,  by  the 
said  decree  of  May  19, 1886,  confirming  the 
commissioner's  report  and  the  account  r^ 
turned  therewith,  they  are  made  to  pay 
interest  on  the  above-stated  advancement 
charged  against  them  In  the  will  of  Thom- 
as Hughes.  The  next  Is  that  Thomas  J. 
Hughes  was  not  charged  with  rent  for  use 
and  occupation  of  the  said  farm  during 
the  time  he  held  and  used  It  to  their  ex- 
clusion, before  the  pretended  sale  thereof. 
The  next  assignment  Is  that  the  decree  of 
June  19, 1888,  dismissed  thtir  amended  bUl, 
and  refused  to  set  aside  thefraudnlentsale 
of  the  real  estate  by  the  executor  to  him- 
self. 

As  to  the  first  assignment  of  error,  that 
the  api>ellants  were  required  to  account 
for  the  advancement  charged  against 
them  in  the  will,  with  Interest,  It  is  wdl 
settled  that  Intereetshould  not  becharff^ 
upon  fui  advancement  until  final  distribu- 
tion. This  money  belonged  to  the  lega- 
tees, and  not  to  the  estate  of  Thomas 
Hughoi.  It  mnst  be  credited  without  In- 
terest at  the  time  of  final  distribution. 
The  executor  Is  chargeable  with  interest 
on  the  balance  withheld  by  him.  It  It 
could  be  otherwise,  the  legatee  wonld  be 
thus  made  a  debtor;  and  under  many  dr- 
cumstances  his  legacy  might  be  wiped  out 
and  extinguished  by  interest  upon  a  sum 
which  in  no  event  could  he  be  required  to 
pay.  Barrett  v.  Morris'  Ex'rs,  83  Grat. 
273,  and  cases  cited.  This  rule  could  be 
varied  only  by  express  provisions  In  the 
will  to  that  end.  Cabells  r.  Furyear,  27 
Grat.  904. 

As  to  the  second  assignment  of  error, 
that  the  executor  was  not  charged  with 
rent  for  one-third  of  the  farm,  we  think 
the  decree  is  plainly  erroneous.  It  Is  true 
that  the  appellants  lived  upon  the  farm 
also,  but  they  had  no  share  of  Its  profits. 
They  made  were  to  serve;  and.  If  the  evi- 
dence Is  to  be  believed,  they  served  a 
bard  task-master,  who  was  more  sparing 
of  the  comfort  of  these  children  than  of 
hie  blows  bestowed  upon  them  for  any 
supposed  neglect  of  their  work.  Their 
services  were  undoubtedly  worth  their 
board,  and  there  Is  no  reason  why  the  ex- 
ecutor should  not  account  to  them  tor  the 
value  of  their  share  which  he  enjoyed,  and 
which  he  withheld  from  them.  If  the  will 
gave  him  a  discretion  when  to  sell.  It  did 
not  provide  that  it  should  be  his  entirely, 
either  before  or  after  the  sale. 

The  next  assignment  of  error  Is  as  to  the 
action  of  the  court,  by  its  decree  of  June 
IK,  1888,  refusing  toset  aside  the  said  fraud- 
ulent sale  by  the  executor  Indirectly  to 
himself.  It  Is  well  settled  that  an  execu- 
tor cannot  buy  at  his  own  sale.  The  po- 
sitions of  vendor  and  vendee  are  incon- 
sistent. If  he  desired  to  become  the  ven- 
dee, he  could  easily  have  declined  the  vol- 
untary attitude  of  vendor.  The  Interposi- 
tion of  Seward  and  the  puffers  employed 
was  a  fraudulent  device.  .The  executor 
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■old  and  conveyed  without  receiving:  a  dol- 
lar of  purchase  money,  and  repurchased 
without  paying  a  dollar.  This  was  a  fj^ood 
deal  to  be  done  without  the  expenditure 
of  a  dollar  of  money,  but  his  trust  position 
sufficed  to  achieve  it.  It  was  a  sham  sale, 
and  Is  vol  da  ble  at  the  option  of  the  cea- 
ttttB  que  trustent;  and  this  rule  is  not  af- 
fected by  the  fact  that  two-thirds  of  the 
proceeds  belonged  to  him.  He  was  still  a 
trustee  as  to  the  matter  in  controversy,— 
the  one-tiiird  belonging  to  the  appellants. 
Staples  V.  Staples.  24  Grat.  225;  1  BenJ. 
Sales,  p.  81,  note  23;  Ror.  Jud.  Sales,  S46. 
866;  1  Perry,  Trusts,  S5  206.  2M;  Bailey's 
Adm'x  V.  Robinsons.  1  Orat.  4.  In  the 
last-named  case,  principles  governing  the 
court  in  such  a  case  are  clearly  laid  down. 
In  that  case  the  court  said :  "  The  court  Is 
of  opinion  that  the  purchase  by  the  execu- 
tor, Bailey,  of  the  land  in  the  proceedings 
mentioned,  at  the  sale  thereof  made  by 
blm  and  his  co-execator,  was  In  itself  a 
TlolatloD  ul  his  duty  as  trustee,  and  an  in- 
vasion of  the  rights  of  his  eeetaia  que 
trustent,  who  are  entitled  to  redress  in  a 
court  of  equity.  According  to  the  general 
rule  In  such  cases,  though  the  sale  may 
have  been  irregularly  and  fraudulently 
conducted,  and  the  property  sold  for  less 
than  its  value,  the  proper  mode  of  relief  is 
not  to  subject  the  trustee  to  payment  of 
the  actual  Taloe  of  the  land  at  the  time  of 
the  sale  upon  the  conjectural  estimate  of 
witnesses,  but,  at  the  election  of  the  cee- 
tats  que  trusteot,  to  direct  a  resale  at  a 
proper  upset  price.  A  mere  depreciation, 
since  the  trustee's  purchase,  In  the  market 
value  of  the  property,  arising  from  a 
change  In  prices,  does  not  warrant  an  ex- 
ception to  this  general  rule,  the  more  espe- 
cially In  a  case  like  this.  In  which  uo  de- 
preciation whatever  Is  charged  by  the 
complainants  In  either  their  original  or 
amended  bill.  The  court  Is  therefore  of 
opinion  that  the  said  decree  of  the  circuit 
court  Is  erroneous  In  requiring  the  appel- 
lants, the  representatives  of  said  Bailey, 
to  retain  the  said  land  at  the  price  fixed 
by  the  court.  Instead  of  directing  a  resale 
thereof  at  a  proper  upset  price,  to  be  as- 
eertained  by  an  account  debiting  the  price 
at  which  the  land  was  purchased  by  said 
Bailey,  with  Interest  thereon,  and  with 
any  substantial  and  permanent  Improve- 
ments made  by  said  Bailey  on  the  land 
since  his  purchase,  and  crcdltlnK  the  reuts 
or  profits  of  the  land  since  his  purchase, 
except  during  the  oijoyment  thereof  by 
the  testator's  family.  Tbebalance  of  such 
account,  with  the  addition  thereto  of  a 
reasonable  allowance  for  the  commission 
and  charges  of  resale,  is  the  sum  at 
which  the  land  on  a  resale  should  be  set 
up.  on  a  credit  of  12, 18,  and  24  months, 
tor  equal  Installments  of  the  purchase 
money,  with  Interest  on  those  InstallmentB 
from  day  of  sale.  It  the  land  should  not 
sail  for  more  than  the  upset  price,  the  pur- 
chase heretofore  made  by  said  Balloy 
should  In  all  respects  stand  confirmed,  and 
the  purchase  money  and  Interest  thereon 
remaining  due  after  crediting,  at  the  prop- 
er  dates,  any  payments  made  on  account 
thereof,  and  after  also  crediting  the  rents 
or  profits  of  the  land  since  said  Bailey's 
purchase,  during  the  period  ol  the  enjoy- 


ment thereof  by  the  testator's  family,  paid 
Into  court  for  distribution  among  the  ap- 
pellees, and  those  claiming  under  them,  ac- 
cording to  their  respective  rights. " 

The  decrees  complained  of  must  be  re- 
versed and  annulled,  and  the  cause  re- 
manded to  the  saidclrcDlt  court  for  an  ac- 
count  of  the  rents  and  profits  of  the  Bald 
land  daring  Its  occupancy  by  this  execu- 
tor; an  account  of  any  permanmt  and 
substantial  Improvements  made  on  the 
said  land  by  the  said  executor,  Hughes; 
an  account  of  the  purchase  price  of  the 
said  land,  with  interest  thereon  from  the 
day  of  sale  to  the  time  of  taking  the  said 
account,  (in  this  case  there  are  no  cretUts 
for  any  payments  made  by  tiie  said  execo- 
tor,  there  having  been  none;)  and  forare- 
sale  of  the  said  land  at  an  upset  price,  to 
be  fixed  by  the  said  account  by  debiting 
the  price  at  which  the  land  was  purchased 
by  said  executor,  with  interest  thereon, 
aud  with  any  substantial  and  permanent 
Improvements  made  by  aald  executor, 
Hughes,  on  the  land,  since  bis  purchase,, 
and  adding  thweto  a  reasonable  allow- 
ance for  the  commissions  and  charges  of 
resale,  upon  a  credit  of  one,  two,  and  thre» 
years,  with  Interest  on  these  Installments 
from  day  of  sale,  and  the  proceeds  to  be 
paid  Into  court  for  distribution.  Before 
said  distribution,  however,  an  account  la 
to  be  taken  and  settled  (1)  of  the  transac- 
tions of  said  executor,  a«  such,  upon  the 
estate  of  said  Thomas  Hughes,  charglnjg 
the  said  executor  with  a  fair  rent  for  the 
said  farm  during  his  occupation  thereof  be- 
fore the  sale  made  by  him ;  (2)  an  account 
of  his  transactions  as  executor  of  John  H. 
Hughes,  deceased ;  (8)  a  pniper  distribu- 
tee account  with  each  of  the  children  of 
the  said  John  H.  Hi^hea.  In  which  he  is 
not  to  be  allowed  any  charge  against  the 
said  children  for  board,  that  having  been 
once  paid  by  their  services  rendered  to  him 
dnringthtir  residence  with  him, and  charg- 
ing the  snld  children  each  with  one-third 
of  the  advancement  of  91,460  mentioned  In 
the  will  of  Thomas  Hughes,  without  Inter- 
est. If.  bowever,  at  the  resale,  which  must 
be  ordered  npon  the  above^tated  basis, 
the  land  shall  bring  lees  than  the  said  up- 
set price,  then  the  sale  already  made  at 
96.000  Is  to  stand,  and  the  dlatribntlon  b» 
to  he  made  upon  that  basis,  with  Interest 
to  the  date  of  final  distribution.  As  to 
the  claim  that  his  sons  are  his  vendees,  and 
as  such  boaa.  Ade  subsequent  parchasera 
for  value,  without  notice,  this  Is  nc^atlTed 
by  every  circumstance  In  the  case.  The 
d^ect  in  the  title  conveyed  to  them  was 
before  their  eyes.  It  lay  In  the  line  of 
their  title.  The  whoh;  appeared  upon  the 
deeds  under  which  their  grantor  derived 
his  supposed  title.  They  were  purcheisera 
with  full  knowledge  of  ue  pendency  of  the 
salt  in  question.  These  were  snfiicient  to 

Sut  them  npon  Inquiry.  Coles  t.  Withers, 
t  Qrat.  191;  Lamar  v.  Hale,  79  Va.  169» 
and  anthorttiefl  cited  ta  the  opinion  ol 
JudgeBiCHABOSON;  Robinson  v. Crenshaw. 
84  Va.  866,  366,  6  S.  E.  Rtm.  222;  Hobson  v. 
Whitlow.  80  Va.  788.  The  said  decrees 
complained  of  must  be  reversed  snd  an- 
nulled, and  the  cause  rananded  to  the  said 
circuit  court  of  Gloucester,  with  directions 
to  proceed  in  the  cause  as^bove  directed. 
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and  for  the  decision  of  such  qnestiODH  as 
are  not  already  adjudicated,  aad  for  final 
decree  In  the  caose.  Decrees  reversed. 


Standard  Oil  Co.  t.  Gilbskt  et  aJ. 

{Sv^prmM  Coart  of  Gtorgta.  March  81,  1890.) 

Fbzncifal  ass  Agbitt — CoNTaACT— RbMCWAI/— 
Rbtocatiox. 
A  written  co&traot  creatino:  a  commeroial 
ageiu^  for  one  year,  and  flxiag  tne  agsnt^s  com- 
Densstton  for  Mrrloes,  wbarfaee,  storage,  and  pay- 
ug  for  the  gooda  BOla  at  a  gro«a  tarn  per  month, 
having  been  renewed  expressly  for  the  next  year, 
and  the  agency  baTing  in  fact  conUnaed  for  ser- 
eral  successive  years  afterwu^s,  both  parties 
In  all  their  dealings  oonformingto  the  terms  of 
the  original  contract,  there  was  a  taolt  renewal  of 
the  same  from  year  to  year,  and  the  principal  oonld 
not,  by  noUoe  given  pending  the  last  year's  serv- 
toes,  terminate  the  oontraot  before  the  expiration 
of  that  year,  so  as  to  deprive  the  agent  of  nis  stip- 
ulated monthly  compensation  for  the  onexpired 
portion  of  the  year.  Though  the  mere  power  of 
revocation  existed,  the  right  to  revoke  did  not  ex- 
let,  neither  party  having  retired  from  or  ceased  to 
do  DUsineaa,  and  the  alleged  reason  for  the  revoca- 
tioD  being  only  that  tbe  price  of  soods  dealt  In  had 
beoome  and  might  possibly  renuiui  low. 
i3uUabu$  by  the  Court.) 

Error  from  city  coart  of  Savannah; 
Habdem,  Judge. 

DeamHTk,  Aaama  A  Adama,  for  plaintiff 
In  error.  Oarrard  Jk  Meldtia,  for  defend- 
ants In  error. 

Blbcelet,  C.  J.  There  waa  no  dispute 
or  controrersy  as  to  the  facts.  Their  le- 
gal elKuiftcance — notfains:  else — was  fur  de- 
termination; the  parties  having  agreed 
that  the  only  qaeedon  should  be  whether 
the  contract  conld  be  terminated  before 
October  1st  by  the  notice  of  December  IS, 
1886.  The  presiding  Judge  decided  this 
gaestion  in  tbe  n^atlve,  and  directed  a 
Terdict  accordingly.  Tbe  notice  referred 
to,  dated  December  16,  1886,  was  In  these 
terms:  "Owing  to  the  present  low  prices 
of  oil,  and  tbe  possibility  of  a  continuance 
of  tbe  same,  we  cannot,  alter  December  31, 
18H0,  continue  to  aJlowyou  975  per  month 
rebate,  as  heretofore.  Wesolicitacontino- 
aoce  of  your  orders,  and  wiU  beglad  to  aX- 
low  yon  Jobbers'  rebate,  the  same  we  are 
now  paying  the  other  merchants."  Tbe 
contract  between  the  parties,  as  ort^Dally 
made,  was  In  writing.  It  borethedate  Oc- 
tober 1,1880.  TheobUgatlonswhichltlm- 
posed  on  the  agents  (Gilbert  A  Co.)  were 
these:  (1)  To  sell  coal  oil  for  thdr  prin- 
cipals at  such  pricee  as  the  latter  might 
fix  from  lime  to  time;  (2)  to  handle 
no  other  oil  for  the  period  of  one  year 
from  the  date  of  the  contract;  (S)  to  re- 
ceive tbe  oil  at  their  wharf,  and  store  It 
In  their  warehouse,  without  charge  for 
wharfage  or  storage;  (.4)  to  pay  on  the 
10th  of  each  month  for  all  oil  suld  during 
the  previous  month.  Tbe  obligations  im- 
posed upon  the  principals  were  (1)  to  pay 
to  the  agents  S76  per  month  for  one  year 
from  the  date  of  the  contract ;  (2)  to  keep 
tiiem  supplied  with  merchantable  oil  at 
all  seasons  of  the  year;  (8)  to  deliver  the 
on  at  tbetr  wharf  or  warehouse;  (1)  to 
pay  ttaem  one  dollar  per  barrel  on  the  ex- 
cess, if  any,  twer  900  barrels  sold  by  them 
durlns  the  year  for  which  the  agreement 


waa  made.  Within  a  month  or  two  after 
tbe  year  expired  the  contract  was  re- 
newed, as  the  result  of  written  corre- 
apondence  for  a  second  year,  termlniitliu; 
October  1, 18S2.  No  subsequent  negotU 
atlons  took  place,  bot  the  parties  con- 
tinued to  deafin  harmony  wi&  the  terms 
of  the  written  contract  through  all  subse- 
quent years,  up  to  December  16,  lf^,wbfflt 
the  notice  above  recited  was  given.  Aft- 
erwards, and  until  October  of  the  follow- 
ing year,  their  dealings  went  on,  but  the 
oil  sent  during  that  period  was  furnished 
and  received  without  prejodlce  to  the 
claim  of  either  party.  The  credit  of  976 
per  month  In  the  oil  account,  as  kept  by 
the  principals,  ceased  with  December,  1886, 
and  from  that  time  forward  the  credits 
entered  as  rebates  amounted  in  the  aggre- 
gate to  only  $18.84.  In  other  words,  com- 
peosation  for  nine  months,  which,  accord- 
ing to  the  written  contract,  would  be 
9675,  was  reduced  to  918.81.  To  which 
of  these  sums  were  the  agents  entitled? 
According  to  its  letter,  the  notice  did  not 
seek  to  terminate  tbe  contract  in  any  re- 
spect except  as  tu  the  amount  of  compen- 
sation. It  merely  warned  the  agents  that 
the  principals  woud  not  pay  as  they  bad 
done  theretofore,  but  would  substitute 
the  ordinary  rebates  allowed  the  trade. 
It  did  not  propose  to  discharge  the  agents 
from  any  of  their  obligations,  which,  as 
we  have  seen,  were  not  to  handle  anyoth> 
er  oil,  to  receiveand  store  without  charge, 
and  to  pay  unconditionally  on  the  10th  of 
each  month  for  all  oil  sold  during  the  pre* 
tIous  month.  It  admits  of  no  doubt  that 
the  notice  thus  construed  would  not  be 
effective  for  any  purpose.  But  ronstro- 
ing  it,  as  both  parties  probably  did,  to  bS 
an  effort  to  terminate  the  agency  alto- 
gether, and  release  both  parties  from  any 
and  all  obligation  as  to  future  dealings 
after  January  1, 1887,  the  question  Is,  was 
there  a  legal  right  so  to  do?  We  think 
not.  It  is  clear  that  during  the  first  or 
second  year  both  parties  were  bound,  not 
from  month  to  month  only,  but  through- 
out the  year,  as  there  was  an  express  un- 
dertaking on  the  part  of  the  oil  company 
to  ke^  the  agents  snpplied  with  oil  at  all 
seasons  of  the  year,  and  to  pay  them  976 
per  month  for  one  year.  The  case  does 
not  fall  within  the  principle  of  such  cases 
as  Burton  v.  Railway  Co.,  9  Exch.  607; 
Rhodes  v.  For  wood,  L.  R.  1  App.  Cas.  256; 
and  Orr  t.  Ward.  78  Ul.  818,— In  which  U 
was  ruled  that  It  was  not  obligatory  on 
the  employer  to  furnish  business  to  the 
agent  or  employe  throughout  the  whole  pe- 
riod embraced  in  the  contract,  tbe  readon 
of  such  ruling  being  that  the  employer 
had  not  stipulated  so  to  do.  Here,  on 
the  contrary,  the  stipulation  was  no  less 
express  on  behalf  of  one  party  than  of  the 
other.  If  such  a  notice  as  we  are  consid- 
ering would  not  have  dissolved  the  en- 
gagement pending  the  first  or  second  year 
of  the  service,  it  could  not  have  that  effect 
pending  the  seventh  year,  unless,  by  rea- 
son of  not  having  been  expressly  renewed 
or  continued  after  the  second  year.  It 
ceased  to  be  a  contract  for  a  whole  year, 
and  became  indefinite  as  to  time,  or  a  con- 
tract at  will  only.  Tested  by  the  law  of 
ordinary  hlring^or  of  master  and  servant^ 
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there  can  be  no  doubt  that  serrtces  ren- 
dered without  a  new  agreement,  after  the 
contract  term  has  expired,  are  to  be  com- 
pensated  at  the  aame  rate,  and  to  that  ex- 
tent the  prior  contract  ie  renewed  or  con- 
tinued in  loree.  Iron  Factory  v.  Richard- 
eon,  5  N.  H.  294;  Wallace  v.  Floyd,  28  Pa. 
St.  184;  Basck  v.  Albright.  86  Pa.  St.  867; 
Nicholson  V.  Patchin,  6  Cal.  474;  Vail  v. 
Manulactnrlng  Co.,  82  Barb.  664;  Welaev. 
Board.  61  WIb.  664,  S  N.  W.  Rep.  295.  And, 
where  the  term  ot  employment  does  not 
exceed  one  year,  the  authorities  seem  to  us 
decisive  that  the  prior  contract  is  renewed 
or  continued  for  an  equivalent  time,  as 
well  as  at  an  equal  rate.  "  Where  the  bir- 
ing  Is  under  a  special  agreement,  the  terms 
of  that  agreement  must,  o(  course,  be  ob- 
served. If  there  be  no  special  agreement, 
but  the  hiring  is  a  general  one,  without 
mention  of  time,  It  is  considered  to  be  for 
a  year  certain.  If  the  servant  continue  In 
«mployment  beyond  that  year,  a  contract 
for  a  second  year  Is  implied,  and  so  on." 
Smith,  Merc.  Law,  266;  Pomeroy's  Bmitfa, 
Merc.X«w,S608.  **  Where  a  person  has  been 
employed  by  another  for  a  certain  definite 
term  at  fixed  wages,  H  the  serrices  are 
continued  after  the  expiration  of  the  term 
in  the  same  businesSi  It  is  presumed  that 
the  continued  services  are  rendered  upon 
the  same  terms;  but  this  is  a  mere  pre- 
sumption, which  may  be  overcome  by 
proof  ot  a  new  contract,  or  ot  facte  and 
cirenmatances  that  show  that  the  parties 
In  fact  understood  that  the  terms  of  the 
old  contract  were  not  to  apply  to  thecon- 
tlnued  services."  Wood,  MaHt.  &  S.  §  96. 
*'A  person  who  has  been  previously  em- 
ployed by  the  month,  year,  or  other  fixed  In- 
terval, and  who  Is  permitted  to  continue  in 
the  employment  after  the  period  limited 
by  the  original  employment  has  expired, 
will,  in  the  absence  of  anything  to  show 
a  contrary  intention,  be  presumed  to  be 
employed  until  the  close  of  the  current  in- 
terval, and  upon  the  same  terms." 
Mechem,  Ag.  §  212.  "Tacit  relocation  Is 
a  doctrine  borrowed  from  the  Roman  law. 
It  is  a  presumed  renovation  of  the  con- 
ti'act  from  the  period  at  which  the  former 
expired,  and  Is  held  to  arise  from  Implied 
consent  of  parties.  In  consequence  of  their 
ndt  having  signified  their  intention  that 
the  agreem^t  should  terminate  at  the  pe- 
riod stipulated.  •  •  •  Though  the  orig- 
inal contract  may  have  been  for  a  longer 
period  than  one  year,  the  renewed  agree- 
ment can  never  be  for  more  than  one  year, 
because  no  verbal  contract  of  location 
can  extend  longer. "  Fras.  Maat.  &  S.  58. 
This  }ost  Is  a  Scotch  authority,  but  on 
this  question  the  law  of  Scotland  seems 
to  coincide  with  our  own,  and  with  the 
law  of  Louisiana.  See  Alba  v.  Moriarty, 
86 La.  Ann.  680;  Lalande  v.  AIdrich,(La.)  6 
South.  Rep.  28;  Tallon  v.  Mining  Co.,  .55 
Mich.  147,  20  N.  W.  Rep.  878;  Sines  v.  Su- 
perintendents of  the  Poor,  58  Mich.  603,  25 
N.  W,  Rep.  485;  Iron  Co.  v.  Carpenter,  67 
Md.  554,  11  Atl.  Rep.  176;  Tatterson  v. 
Mannfactnring  Co.,  106  Mass.  56;  Capron 
T.  Strout,  11  Nev.  804;  Beeston  v.  Collyer; 
4  Blug.  309. 

In  the  argument  notice  was  taken  of  the 
difference  between  the  English  and  the 
Ajnerican  rule  as  to  presuming  that  an 


Indefinite  hiring  Is  for  a  whole  year.  It 
was  said  that  In  the  former  country  this 
presumption  holds,  bnt  in  the  latter  it 
does  not.  Wood,  Mast,  ft  S.  $  136.  We 
think,  however,  tnls  presumption  has 
nothing  to  do  with  the  matter;  for  wheth- 
er the  flrat  hiring  has  Its  duration  fixed  by 
express  or  implied  contract.  If  It  be  fixed 
in  either  way,  the  term  (If  not  longer  than 
one  year)  admits  of  duplication  by  tacit 
as  well  as  express  agreement.  When  we 
have  a  definite  torm  of  service,  no  matter 
how  we  get  it,  subsequent  service  of  the 
same  kind,  where  no  new  contract  la  made 
and  nothing  appears  to  Indicate  a  change 
of  Intention,  may  be  referred  to  the  previ- 
ous understanding,  and  to  a  tacit  renew- 
al of  the  engagement. 

Thus  far  we  have  dealt  with  tiie  ques- 
tion without  any  special  reference  to  the 
law  of  c^ncy,  as  distinguished  from  that 
of  masterand  servant  generally.  This  was 
a  commercial  agency,  comprehending,  not 
only  personal  services,  but  The  nae  of  a 
wharf  for  landing  the  oil,  and  of  a  ware- 
house for  storing  It,  and  attended  with  a 
guaranty  of  the  proceeds  of  all  sales,  the 
agente  being  obliged  to  pay  within  10  days 
fortheoilsold  In  each  month.  Theagents, 
If  not  del  credere  agents  technically,  were 
upon  thesamefootlngaa  such;  they  had  to 
pay  for  all  the  goods  they  sold.  No  doubt 
the  power  of  revoking  the  agency  pending 
a  current  year's  business  existed,  but  the 
right  to  revoke  It  without  sufficient  caose 
did  not  exist,  and  a  wrongful  revocation 
leaves  the  principal  liable  to  make  repara- 
tion to  the  agent.  Mechem,  Ag.  S5  300, 
614,  620,  621 ;  Code,  §  2183.  Here  no  cause 
was  assigned  but  the  low  price  of  oil,  and 
the  prospect  of  its  continuance.  Neither 
of  the  parties  had  retired,  or,  so  far  as  ap- 
pears, wished  to  withdraw  from  business; 
and,  according  to  tiie  evidence,  IS  days*  no< 
tlce  would  be  too  short  a  time  within 
which  to  make  arrangements  with  other 
dealers  for  oIL  To  do  that  wonld  require 
several  months.  We  can  see  nothing  what- 
ever in  the  record  to  justify  a  revocation  of 
the  agency  by  such  a  notice  as  was  given, 
and  we  agree  with  thepresldingjudge  In  the 
opinion  that  the  oil  company  had  no  legal 
right  to  terminate  the  contract  beSon  Oc- 
tober 1,  1!)87,  without  mntnal  consent. 
The  engagement  was  one  from  year  to 
year,  and  not  merely  at  the  will  of  either 
party.  There  was  no  contention  that  the 
amount  claimed  by  the  defendants  In  ex- 
cess of  the  plaintiffs'  demand  was  more 
than  they  ought  to  recover  upon  their 
plea  of  set-off,  if  they  were  entitled  to  re- 
cover at  all;  and,  uie  verdict  bdng  tor 
that  amount,  it  was  currect,and  the  conrt 
did  not  err  in  refusing  a  new  trial.  Judgw 
ment  affirmed. 


Braulbt  v.  Burkktt. 
(Supreme  Court  of  Qeorgia.  Deo.  Term,  1887.) 

Tbovzb  iin>  Cownnoil— Tkbdiot^ITew  Tkiaj. 

1.  Where  plaintiff  In  trover  elects  to  take  an  al^ 
toraative  verdiot  for  the  property  sued  for  or  its 
value,  as  provided  by  Code  Oa.  t  and  the 
court  iDBti-uots  the  Jury  to  render  an  alteroative 
verdict,  a  new  trial  will  be  granted  where  the  jury 
render  a  verdict  simply  for  the  property. 

2.  In  trover  for  property  told  by  pl^ntlff  to 
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defendMit  at  »  fixed  prioe,  evidenced  by  a  note, 
where  plaintiff  retained  title  to  tbe  property  to 
eecnre  the  prioe,  tbe  recovery  should  be  for  the 
amonnt  of  the  note  with  Interest,  and  not  the  high- 
est proven  value  of  the  property  txaax  Um  date  of 
the  note  to  tbe  time  of  triaL 

Error  from  city  court  ot  Macon. 

J.  C.  Howl&nd  and  Hardeman  A  DaviB, 
for  ptnlntiQ  In  enofr.  Lofton  A  Moore,  tor 
defendant  in  error. 

Blscklet.  C.  J.  1.  On  the  trial  of  an 
action  of  complaint  In  the  nature  ot  trover 
tor  a  mule,  the  plaintiff  elected  to  take  an 
alternaClTe  Teralct  for  the  Talue  ot  the 
property,  or  for  the  property  ItBell.  The 
caae  was  tried  upon  that  election,  and.  In 
consequence  of  the  election,  tbe  question 
of  value  was  investigated;  and  itwati  nec- 
essarily Involved,  because  tbe  plaintiff,  up- 
on his  theor7(  had  retained  title  to  the 
mule  after  selling  It  at  a  fixed  price  to  the 
defendant,  the  retention  ot  title  being  for 
security  of  the  price.  Tbe  court  charged 
the  Jury  tbat  they  must  render  an  alter- 
native verdict,  but  they  rendered  a  verdict 
simply  for  tbe  mule,  and  this  is  one  of 
the  grounds  of  the  motion  for  a  new  trial. 
It  is  alleged  In  the  motion  that  the  verdict 
was  contrary  to  the  charge  of  tbe  court, 
which  means,  at  bottom,  that  it  was  con- 
trary to  law ;  and  we  think  it  was,  be- 
cause, the  plaintiff  having  elected  to  take 
AD  alternative  verdict,  It  was  the  right  ot 
the  defendant,  as  be  bad  purchased  the 
mule,  to  pay  for  It  and  keep  it.  And  the 
whole  trial  was  conducted  upon  tbat 
proposition  on  the  part  of  the  plaintiff,  tbe 
proposition  being  to  have  pay  tor  tbe 
tnule,  orlts  return,  Kiting  the  defendant 
the  option,  as  the  reenlt  ot  this  trial,  to 
do  dther.  We  think  it  was  the  clear  right 
of  the  defendant  to  have  tbe  option  con* 
ttnued  to  bim  by  the  verdict  of  the  Jury, 
especially  as  the  express  mandate  ot  the 
statute  Is  that  the  Jury  In  such  case  shall 
render  a  verdict  accordingly.  Tbe  sections 
ot  the  Code  applicable  to  tbe  subject  ut 
election  are  seetloiiB  80SR,  807ft,  8668. 8564. 
Taller  r.  Carter,  68  Oa.  896.  A  new  trial 
onght  to  have  been  granted  on  this 
fifruund.  Either  party  could  have  had  a 
new  trial.  Tbe  issues  submitted  to  the 
]  ury  were  not  all  paMed  upon.  The  Jury 
avoided  thequesnon  ot  value  altogether* 
and  simply  decided  that  Uie  plaintiff  was 
entitled  to  the  mule. 

2.  Another  ground  ot  the  motion  for  a 
new  trial  was  that  tbe  court  charged  the 
Jury  that  they  conld  find  the  highest 
proven  value  from  tbe  date  of  the  note  to 
the  time  of  trial.  As  they  did  not  find  any 
value  at  all,  this  charge  seems  to  have 
been  harmless;  yet  we  think  it  was  not 
sound  law.  The  parties  bad  fixed  the  val- 
ue, ae  between  themselves,  by  the  con- 
tract ot  sale;  and, It  there  was  none  ot  the 
purchase  money  paid,  the  recovery  should 
have  been  for  the  amount  of  the  note  rep- 
resentiug  the  price,  and  interest  on  It.  If 
any  of  the  purchfise  money  had  been  paid, 
tbat,  of  course,  should  have  gone  in  miti- 
Cfatlon  of  damages,  and  the  recovery 
0boDld  have  l>een  limited  to  the  plaintiff's 
loss.  Mark  t.  Bell,  61  Ga.  147.;  Home  v. 
Manufacturing  Co.,  74  0a.  791.  Judgmmt 
reversed. 


BUBNB  T.  OCKAN  S.  8.  CO. 

(Suprame  Court  of  Osoryla.  Maroh  SI,  1880.) 
NiQuaBNOB— DsraoTtva  Apfuanou. 
Id  an  action  for  persooal  InjarleB  by  a  aarr^ 
ant  of  defendant  steam-ship  oompany,  the  evidence 
showed  that  there  was  a  round  out  of  tbe  ladder 
leading  Into  the  bold  of  defendant's  vessel,  and 
tbat  a  fellow-servant  of  plaintlfT,  in  descending, 
feu  or  jumped,  by  reason  of  the  defect^  against  a 
bale  of  cotton,  and  caused  it  to  fall  through  tbe 
hatohway  into  the  lower  hold,  whata  plain tul  was 
at  work,  breaking  his  leg.  Held,  It  vraa  error  to 
direct  a  nonsuit. 

Error  to  superior  court,  Chatham  coan- 
ty;  Faluqant,  Judge. 

A.  H.  McDonnellttnd  Garrard  A  MeldHm^ 
for  plaintiff  In  error.  Lawton  A  Cunniag- 
ham,  for  defendant  in  error. 

Blandford,  J.  Theplaintiff  broughthis 
action  against  the  defendant,  claiming 
damages  for  an  injury  which  he  received 
by  reason  ot  the  negligence  of  the  defend- 
ant, in  this:  that  the  defendant  had  a  de- 
fective ladder  leading  into  the  bold  ot  Its 
ship,  because  of  a  round  being  out  of  tbe 
same;  that  a  person  who  was  engaged  In 
tbe  same  work  with  the  plaintiff.  In  at- 
tempting to  descend  this  ladder,  and  by 
reason  ot  the  defect  therein,  fell,  or,  to  save 
himself,  lumped,  upon  or  against  a  bale  of 
cotton,  which  fell  through  the  hatchway 
leading  to  the  lower  hold  of  the  vessel, 
where  the  plaintiff  was  at  work,  and, 
without  any  fault  on  the  part  of  the  plain- 
tiff, struck  bim,  and  broke  his  leg,  causing 
him  great  pain  and  suffering;  and  he  watt 
thereby  damaged  and  Injured  as  com- 
plained ot.  Tbe  testimony  introduced  by 
the  plaintiff  tended  to  snstain  these  alle- 
gations In  his  dedaTBtlon.  It  was  shown 
thattheladdermentloned  InplalntifTs  dec- 
laration was  defective  in  that  there  was  a 
round  of  the  same  missing,  and  that  the 
plaintiff  was  Injured  In  the  way  and  man- 
ner set  out  in  his  declaration.  The  court 
sustained  a  motion  to  nonsuit  plaintiff's 
case,  and  this  Is  excepted  to.  we  think 
the  plaintiff  made  oat  such  a  case  by  his 
testimony  as  entitled  him  to  have  the 
same  considered  by  a  Jury,  and  that  the 
court  committed  error  in  a  warding  a  non- 
suit in  tblB  case.  So  the  Judgment  Is  re- 
versed. 


Kahb  t.  Savannah,  F.  ft  W.  Bt.  Co. 

{StLpreme  Court  of  OeoTgia.  March  81, 18B0.) 

Ikjuut  to  Sbbtaht— ComstBDTOBT  Nxausnns 
— Niw  Tbiait—Damaobs. 

1.  Where,  in  an  action  for  personal  Injuries,  It 
appeared  tbat  plaintiff,  a  freifiht  conductor,  was 
injured  while  uncoupling  oars,  which  was  no  part 
of  his  duty,  and  contrary  to  the  company's  rules, 
and  that  there  was  no  pressing  emergency  for  him 
to  perform  this  duty  at  that  time,  it  is  not  error  to 
grant  a  new  trial  on  tiie  ground  that  the  verdtet  la 
contrary  to  an  instrvoUon  to  And  for  defendant  un- 
less the  jury  found  that  there  was  a  pressing  emer- 
gency. 

2.  Where  the  evidence  showed  that  plaintiff 
lost  two  fingers,  but  was  still  employed  as  con- 
ductor for  two  years  after  the  acwident,  and 
earned  higher  wages  than  before,  until  discharged 
for  dereliction  in  duty,  hut  tbat  at  the  time  of 
bringing  his  action  he  was  earning  less  wages 
In  another  wnploymeDt,  it  is  not  error  to  grant 
a  new  trial  on  the  ground  that  an  iostruotion 
that,  if  the  jury  found  the  injury  diminished  plain- 
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tllPB  eftrnlsff  oapaoity,  lie  was  entitled  to  oompen- 
Babiou  therefor,  was  aaBopported  br  the  eTidence. 

8.  Where  deleadant  gave  eriaenoe  based  on 
Obaervatlon,  without  taking  the  grade,  that 
track  at  the  place  of  the  injury  was  about  level, 
not  deeming  it  neoauary  to  ascertain  the  exact 
irrade,  being  led  to  believe  by  the  allegationa  in 
plainUfTa  p«titton  that  he  would  attempt  to  prove 
the  engine  caused  the  train  to  lurch  suddenly, 
but  after  the  trial  discovered  by  measurement  that 
there  was  a  grade,  a  new  trial  granted  on  the 

ffDnod  of  newlr-ditooyered  and  material  eridoioe 
Dot  erm. 

Error  to  superior  coart,  Chatham  coud- 

ty;  Falliqant,  Judge. 

Flaintirf,  the  conductor  of  defendant's 
freight  train,  was  Injured  by  baring  his 
right  hand  mashed  by  acoupllng'pln  while 
trying  to  uncouple  can  on  bis  train.  He 
sued  for  damages  two  years  thereafter, 
and  recovered  a  verdict  tor  f 3,000.  Defend- 
ant moved  tor  new  trial  on  general 
grounds,  and  the  special  grounds  herein- 
after set  out.  New  trial  was  granted. 
Plaintiff  excepted.  Plaintiff's  evidence  was 
that  the  Injary  occurred  at  a  way  station, 
where  be  had  to  drop  some  cars,  and  get 
on  thestdingto  let  a  passenger  train  go  by. 
His  crew  were  two  brakemen,  engineer, 
and  fireman.  He  ordered  nne  brakeman 
to  manage  the  switch,  the  other  to  flag 
the  passenger  train,  while  he  attempted 
to  uncouple  the  cars;  and  while  trying  to 
pull  the  pin  out  the  train  lurched,  and 
caught  hisflngera.  Thepln  was  a  piece  of 
a  bumper  leg,  and  way  bent  so  that  it 
would  not  come  out.  He  worked  for  dfr 
fendant  as  conductor  tor  two  years  alter 
that,  at  higher  wages  than  before,  and 
was  then  discharged  for  going  to  the  At- 
lanta Exposition  while  nn  leave  for  sick- 
ness. At  the  time  of  suit  he  was  working 
In  another  capacity  for  mucb  leas  than  he 
earned  asconductor.  Defendant's evidotce 
was  that  the  track  at  the  place  of  the  acci- 
dent was  about  level ;  that  It  was  no  part 
of  conductor's  duty  to  uncouple  cars;  that 
its  printed  rules,  of  which  plaintiff  had  a 
copy,  required  all  employes  to  examine 
the  tools  and  apparatus  with  which  they 
worked,  and  report  promptly  any  defect. 

The  special  grounds  for  ne  w  trial  were 
aa  follows:  (1)  Thererdlct  was  contrary 
to  this  charge  of  the  court:  "If  you  be- 
lieve from  the  testimony  that  this  plaintiff 
was  Injured  while  uncoupling  a  car,  and 
the  company  was  guilty  of  negligence  as 
charged,  still.  It  you  should  further  believe 
from  the  testimony  that  the  ordinary 
dutloiotthe  plaintiff  did  not  Include  the 
duty  of  uncoupling  the  cars,  and  If  you 
should  believe  that  there  was  no  pressing 
emergency  on  hlra  tbat  made  It  his  duty 
to  perform  that  act,  then,  un  tbat  ground, 
the  plaintiff  could  not  recover.  If  the 
plaintiff  was  acting  outside  of  his  duty, 
without  any  pressing  emergency  that 
made  it  his  duty  to  nncouple  the  cars, 
then  the  plaintiff  cannot  recover,  even  if 
all  the  other  conditions  existed  of  impos- 
ing liability  upon  the  defendant."  (2) 
The  court  charged :  "If  you  should  think, 
further,  that  the  Injury  has  resulted  In  a 
physical  dUablUty  that  diminished  his 
earning  capacity,  he  would  be  entitled  to 
compensation  for  that."  Error,  becanse 
there  was  no  proof  to  authorise  such 
charge.   (3)  Newly-dlecovered  testimony 


showing  tbat  the  track  grade  towardt 
Jacksonville,  at  the  place  of  the  Injury, 
was  upward.  Instead  of  downward.  In 
this  connection  It  was  shown  that  ttie 
statement  In  defendant's  testimony  tbat 
the  track  there  was  about  level  was  based 
upon  an  observation  without  taking  the 
grade  by  measurement,  the  latter  havUig 
been  done  since  the  triffl ;  and  that  d^a> 
ant's  counsel  concluded  from  the  allega- 
tion In  plaintiff's  declaration thatthe train 
gave  a  sudden  lurch  or  movement,  that  be 
would  attempt  to  prove  that  the  engine 
imported  such  movement,  and  so  make 
cm  attempt  to  get  evidence  to  show  the 

frade  at  the  place  of  the  injury,  not  eeetoK 
o w  It  coQld  be  material.  It  was  further 
shown  by  the  alBdavits  tbat  this  evidence 
was  unknown  to  defendant  and  Its  coun- 
sel until  after  the  trial. 

CbAtltoD  &  MacktUJ,  for  plfdntlff  In  error. 
Mr.  CblBholatt  lor  defendant  In  error. 

Blbcklbt,  C.  J.  There  was  no  abase  of 
discretion  In  granting  a  first  new  Mai  hi 
this  case.   Judgment  affirmed. 


BI.AXB  T.  Black  et  «/. 
(SvprmM  Court  of  Otorgta.  Sieb.  M,  1880.) 

SXBCDTOBS— SlLB  OW  DbOSMHT'S  lOXD. 

1.  The  cbanoellor  had  Juriediotion  and  power, 
under  section  of  the  Code,  to  entertain  the  pe- 
tition of  the  ezeoQtrlz,  and  decree  at  chambers  a 
sale  of  the  land;  the  fair  Import  of  the  facts,  m 
they  were  preaented  to  the  ohancellor,  and  as  to 
which  there  was  no  Issue,  being  that  it  had  become 
impossible  tocarryout  the  will  of  the  testator,  and 
there  being  representation  of  the  mlnon  by  t 
guardian  ad  litem,  and  all  the  parties  in  interest 
consenting  in  writing  for  a  decree  of  asle  to  be 
rendered.  Possibly  the  Jurisdiction  might  also  be 
rested  upon  section  2827,  oonstrued  In  the  light  of 
sections  4231-4228;  executors  being  trustees,  asd 
as  suoh  having  title  to  devised  realtir  tm  the  pmv 
pose  of  using  the  same,  or  the  proeeedsot  the  nmn, 
to  pay  debts  and  legacies. 

S.  The  qaestloD  whether  aoms  of  the  original 
plalntifla  could  reooveranlesaalloonld,  may  be  ob- 
viated on  a  future  trial  by  amending  the  dedara- 
tion  BO  aa  to  allege  a  several,  aa  well  aa  a  joint, 
title;  the  title  of  tenanta  in  oomnum  baiiigtsA- 
nicatly  several,  rather  than  joints 
(SyUatyut  by  the  Court.) 

Error  from  superior  court,  Bockdak 

county;  Bovnton,  Judge. 

A.  C.  MeCalla.  and  B.  D.  McDMnlel,  tor 
plaJntiff  In  error.  J:  N.  Qleoo  and  JL  JC 
iSipeer,  for  defendants  in  nrror. 

Blbcklbt,  G.  J.  We  have  read  titie  erf 
deuce,  and  considered  It  carefully,  and  we 

entertain  no  doubt  that  the  courtcom- 
mltted  error  in  not  granting  a  new  trial 
on  the  tenth  ground  of  the  amended  mo* 
tlon.  We  shall  present,  as  briefly  aa  vaj 
be,  our  reasons  for  this  opinion. 

1.  Upon  the  facts  set  forth  in  the  peti- 
tion of  Mrs.  Bailey,  construed  in  eonnec* 
tion  with  the  will  of  the  testator,  clt  wbteli 
she  was  executrix,  the  chancellor  had  Jo- 
rlsdictlon,  under  section  4214  of  the  Code, 
embracing  the  act  of  1866,  to  decree  a  sala 
of  the  land,  and  to  do  this  In  vacation. 
We  look  to  the  substance  of  the  mattn, 
and  think  the  proceeding  was  not  vitiated 
by  certain  obvious  errors,  such  as  the  mls- 
description  of  Mrs.  Bailey,  as  trostee;  ths 
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will  Itself,  which  was  exhibited  to  the 
cbancellor,  ahowinff  that  she  was  not  a 
trustee  otherwise  than  by  virtue  of  her 
office  as  execatrlx.  She  ought  to  have 
been  described  simply  as  executrix.  Thle 
same  mistake  occurs  In  the  deed  which  she 
attOTwarda  made  to  the  purchaser.  But 
we  think  It  aflects  the  Tall dH^  of  the  deed 
no  more  than  It  did  the  validity  of  the  pe- 
tition and  the  decree  rendered  tha«on. 
All  the  parties  were  before  the  chancellor, 
and  consented  to  the  decree  for  a  sale.  All 
of  them  except  two  were  of  (all  ajice,  and 
these  two  were  duly  represented  by  a 
guardian  ad  litems  who  Joined  In  the  con- 
sent. The  petition,  if  untrue,  should  hare 
been  denied  by  the  adult  children  for  them- 
adres,  and  by  the  guardian  for  the  minors. 
Dth^hadnotlntendedto  admit  Its  truth, 
they  Bhonld  not  have  signed  any  instru- 
ment expressing  tbefr  assent  to  the  grant- 
ing of  the  decree  prayed  for.  The  chancel- 
lor was  fully  warranted  in  treating  the 
representations  In  the  petition  as  abso- 
lutely true,  and.  su  treating  them,  they 
made  a  ease  of  Impossibility  on  the  part  of 
the  executrix  to  carry  out  the  will.  The 
testator  directed  that  Mrs.  Bailey,  his  ex- 
ecutrix, should  carry  out  the  will  by  man- 
aging in  such  manner  as  he  might  or 
shouTd  do,  If  he  were  personally  present  at 
the  doing  of  the  same,  daring  her  widow- 
hood.  He  directed  that  his  two  sons 
should  each  bav4  a  horse  and  saddle  when 
they  became  of  Bg0,  and  each  of  tals  fire 
daughters  a  bed  and  furniture  and  a  milch 
cow.   The  residue  of  hla  estate  was  to  be 
equally  divided  among  all  his  children  and 
his  wife.  At  the  time  the  decree  was  ap- 
plied for,  some  of  these  special  legacies  re- 
mained unpaid,  and  two  of  the  children 
were  not  yet  of  age.  The  testator  erldent- 
ly  contemplated  that  there  would  bo 
means  whereby  to  rear  the  children  to 
majority  and  discharge  the  speciaJ  legacies 
without  making  sale  of  the  land.   He  did 
not  anticipate  that  his  widow  would  be- 
come Incapable  of  managing  so  lurgea 
place,  nor  did  he  foresee  that  any  of  the 
proceeds  of  a  sale  of  the  land  would  be 
needed,  rtther  to  pay  debte,  or  to  provide 
the  borses,  saddlM,  cows,  beds,  and  fur- 
niture requisite  to  supply  the  outfit  for  the 
children  as  they  sacceeslTely  arrived  at 
majority.  It  turned  oat  that  a  smaller 
establishment  would  be  better  for  the 
widow  and  tbeminorchlldren;  and  to  ob- 
tain that,  not  only  a  sale  was  necessary, 
bat  leave  to  reinvest  a  portltm  of  the  pro- 
ceeds. The  ordinary  could  have  granted 
leave  to  sell,  but  could  not  have  granted 
anytopurcbaseanotber  place.  The  differ- 
ence In  the  two  Jurisdictions  made  it  more 
appropriate  to  apply  to  the  chancellor 
than  to  the  ordinary ;  lor  the  former  could 
l^raxit  the  full  relief  desired,  whereas  the 
latter  could  afford  only  partlul  relief. 
While  the  facts  of  this  case  are  quite  differ- 
ent from  those  in  Sharp  v.  Flndley,  71  6a. 
664.  wethfalk  the  same  principle  governs  in 
respect  totbequeetlon  of  Jurtodlction.  We 
are  Inclined  to  think,  also,  that  much  of 
the  reasoning  In  Sharp  v.  Flndtey.  sapple- 
m  en  ted  by  that  in  McGowan  v.  Lufbur- 
row,  82  Oa.  G2S,  9  S.  E.  Kep.  427,  would 
bring  this  proceedlUK  within  section  2327 
of  tlie  Code,  construed  in  the  light  of  sec- 


tions 4221-4228.  Executors  are  trustees, 
and  they  are  trustees  having  title  to  d^ 
vised  realty,  as  well  as  to  bequeathed  per- 
sonalty, lor  the  purpose  of  using  the  same, 
or  the  proceeds  of  t^e  same,  to  pi^r  debts 
and  legacies.  Both  species  of  property  are 
put  by  the  statute  on  the  same  footing 
with  respecttoadmlnlstratloQ.  TheCode, 
S  2461,  declares  that,  all  property,  **  both 
real  and  personal,  In  this  state,  b^ng  as- 
sets to  pay  debts,  no  devise  or  legacy 
passes  title  until  the  assent  of  the  execu- 
tor Is  given  to  such  devise  or  legacy." 
This  shows  a  purpose  to  lodge  the  title  In 
the  executor  so  long  as  the  proi>erty  may 
be  needed  to  pay  debts,  and  we  doubt  not, 
also,  so  long  as  It  may  be  needed  to  pay 
or  procure  the  means  of  paying  legacies 
notembraced  in  the  residuum.  DIotu  there 
are  in  Enapp  v.  Harris,  60  Ga.  408,  which 
seem  to  militate  against  tills  theory.  But 
neither  that  case  nor  any  other  decided  by 
this  court.so  far  as  we  know, involved  the 
question  wbetber  an  executor  was  such  a 
trustee,  and  had  such  title,  as  to  be  within 
motion  2S87  of  theCode.  Nordoeetliepres- 
ent  ease  require  a  direct  ruling  on  the 
question,  Inasmuch  as  the  decree  of  sale 
may  be  rested,  as  we  have  rested  it,  upon 
section  4214.  There  is,  however,  a  case, 
that  of  Dean  v.  Cotton-Press  Co.,  64  Oa. 
670,  which  rules  expressly  that  an  executor 
may  be  authorized  by  a  court  of  chancery 
in  term  to  sell  realty  for  the  purpose  of 
paying  debts  and  legacies;  and  It  seems 
pretty  clear,  from  sectlun  2S27,  that  what 
can  be  done  in  term,  where  a  trnst>-tlt)e  Is 
before  the  court  to  be  acted  upon,  may  be 
done  in  vacation  by  complying,  as  to  the 
procedure,  with  sections  4221-4224.  When 
the  order  for  sale  was  granted  in  Knapp 
V.  Harris,  and  in  numerous  other  cases  on 
the  general  subject,  the  Code  was  not  In 
force. 

Our  view  of  the  law  as  to  the  Jnrisdlo- 
tlon  of  the  chancellor  to  order  the  sale  un- 
der which  Blake  claims  title  will  throw 
the  stress  of  the  case  In  a  future  trial  upon 
other  questions,  and  we  deem  It  best  to  let 
those  questions  be  shaped  by  the  evidence 
which  may  be  adduced  on  that  trial.  To 
decide  them  in  advance  would  be  of  Httle 
or  no  utility,  should  the  evld«tice  then  be 
materially  different  from  what  It  was  on 
the  former  trial.  The  one  error  assigned 
in  the  bill  of  exceptions  Is  In  overraltngthe 
motion  tor  a  new  trial,  the  grounds  of  the 
assignment  being  those  taken  in  the  mo- 
tion. We  find  one  of  these  grounds  sua- 
talnable,  and  that  Is  enough  to  dispose  of 
the  present  writ  of  error. 

2.  We  would,  however,  suggest  that  a 
very  troublesome  small  question  might  be 
easily  set  at  rest  by  simply  amending  the 
declaration  so  as  to  allege  the  claim  of 
title  by  the  plaintiffs  to  be  several  as  well 
as  Joint.  The  question  whether  some  co- 
pltUntifts  can  recover  unless  all  can,  where 
the  claim  of  title  Is  laid  Jointly,  was  con- 
sidered In  Echols  T.  Sparks,  79  Ga.  417,  S  S. 
E.  Rep.  182:  and  again  In  De  Vaughn  v. 
McLeroy,  83  Ga.  689,  10  8.  E.  Rep.  211. 
While  upon  this  subject,  I  will  observe 
that  I  have  examined  the  transcript  ol  the 
record  In  the  case  of  Pendergrast  v.  Gul- 
latt,  10  Ga.  218.  and  found  that  the  verdict 
was  for  the  defendant.   None  qI  the  plain- 
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tltf'aleeeorBrecorered ;  conaequently,  what 
was  annoanced  In  that  case,  to  the  effect 
that  In  ejectment  by  two  helra  upon  a 
]olnt  demiae  one  misht  recover  and  the 
other  not»  was  obiter.  Judgment  levened. 


Smith  t.  Suith  et  al. 

{SupmM  Court  itf  Oeorvkt-  Vtb.  M,  1800.) 
Muaakan  aw  Minori — Vaxjditt— Ratifioatioit. 

Tbe  marriage  of  a  boy  la  bis  Blxteenth  year, 
•lUiough  declared  by  the  Code  to  be  void  in  tbe 
■ensa  of  beina  absolutelr  void,  majr  nerertheless 
be  ratified  andoomflnneo  by  oootinaiog,  after  ar^ 
riviDgattbe  age  of  17  years,  to  cobablt  witli  his 
wife  as  suub.  TheCode  of  1663  required  a  license, 
or  tbe  publicatioQ  of  banas,  as  a  condltioo  to  tbe 
validity  of  any  marriage ;  but  tbla  proviaion  of  tbe 
Code  was  repealed  by  the  act  of  December,  1868, 
by  wbicb  repeal  tbe  common  law  aa  to  informal 
marriages  was  restored.  Tbe  power  to  make  mar- 
riage by  coDBeat  and  oobabitatiOD  being  tbus  rein- 
stated,  tbe  power  to  complete  and  oooBrm  by  like 
means  an  Inohoate  and  uapertoct  marriage  waa 
also  revived. 

(SyUdbua  by  the  Court) 

Error  from  superior  court,  Muecogee 
county;  Smith,  Judge. 

C.  J.  Tbornton  and  A,  Do^er^  for 
plaintiff  la  error.  SiaNett  Jk  htrjt  lor  de- 
feud  ants  in  error. 

.  Blecelbt,  0.  J.  The  actual  marriage 
took  ptace  in  Alabama  In  1880,  and  was 
celelirated  by  a  maf^lstrate.  Nothing  la 
Buggeated  as  to  any  defect  In  tbe  magls- 
trute'a  authority,  whether  from  want  of 
licenae  or  otherwise.  The  groom  waa  be- 
tween 16  and  Itt  years  ol  age;  the  bride 
waa  older.  Both  parties  resided  In  Geor- 
gia, In  which  state  a  license  hud  been  ap- 
plied for,  and  reluaed,  becauae  of  an  objec- 
tion Interposed  by  the  groom'a  mother,  bis 
lather  being  dead.  After  the  marriage 
ceremony, the  parties  returned  immediate- 
ly to  Gfoigla,  where  they  coutluned  to  re- 
side. Tbe  evidence  indicates  that  they  co- 
habited as  man  and  wife  up  to  November. 
1888,  when  the  husband  died,  his  age  being 
then  QpwardB  of  18  years.  The  present 
suit  is  by  the  wife  agalnat  the  guaralan  of 
the  husband  and  the  sureties  upon  hia 
bond  to  recover  ao  much  of  the  husband's 
estate  as  thi^guardlan  maybe  accountable 
for,  the  plaintiff  claiming  to  be  the  uole 
heir  at  law  of  her  deceased  huaband.  The 
action  was  defended  upon  the  ground, 
among  others,  that  she  waa  never  his  law- 
ful wife,  and  therefore  could  not  inherit. 
The  statute  law  of  Alabama  as  to  the 
ages  of  consent  is  the  same  as  our  own, 
namely,  17  years  in  males  and  14  in  fe- 
males. Tested  by  the  law  of  that  state, 
the  marriage  waa  not  absolutely  void,  but 
voidable  only,  and  until  disaffirmed  was 
a  marriage  In  fact.  Begga  v.  State,  55 
Ala.  108.  Our  Code,  (section  1710,)  however, 
declares  that  "all  marriages  solemnized 
in  another  state,  by  parties  Intending  at 
the  time  to  reside  In  this  state,  shall  have 
the  aume  legal  consequences  and  effect  aa  if 
solemnized  in  this  state.  Parties  resid- 
ing in  this  state  cannot  evade  any  of  tbe 
provisions  of  its  laws  aa  to  marriage  by 
going  Into  another  state  for  the  aolemul- 
latloD  of  the  marriage  ceremony."  The 
rights  of  the  plaintiff,  therefore,  resalttng 
•rom  the  marriage,  and  what  followra 


thereupon,  are  to  be  measured  by  tbe  laws 
of  this  state.  Prior  to  the  Code  of  1N63. 
the  common  law  prevailed  here  as  to  the 
validity  of  tbe  marriage  relation  estab- 
lished by  mere  act  of  tbe  parties  without 
any  ceremonial  observancea.  civil  or  ecrle- 
siaaticflt.  Askew  v.  Dupree.  30  6a.  173. 
Provisions  contained  In  penal  statutes 
treated  the  marriage  of  idiots  or  lunatics 
as  void,  and  expressly  declared  pulyga- 
moua  and  inter-Levitical  marriages  void. 
Cobb,  Dig. 814.  818.  819.  By  the  Act  of  180« 
(Id.  325)  the  Issue  of  divorced  parents  in 
all  cases  were  declared  le^timaCe.  The 
gi-onnds  of  divorce  vemalned  aa  at  com- 
mon law  (Head  v.  Head,  2  Oa.  191)  until 
ISoO.  By  an  act  of  that  year  (Cubb,  Dig. 
226)  the  antenuptial  causes  of  total  divorce 
recognized  werethe following;  Intermar- 
riages within  the  Levitical  degrees  of  con- 
aanguinlty  orafflnity ;  mental  incapacity; 
Im potency ;  force,  menaces,  orduress ;  preg- 
nancy of  the  wife  unknown  to  tbe  hus- 
band. These  same  cauaes  were  recognised 
in  the  Code  of  1863,  with  two  changes,  the 
first  substituting  "prohibited  d^reee  "  for 
"  l<evitical  degrees, "  and  the  second  intro- 
ducing "  fraud  "  aa  an  additional  ground. 
Code  1863,  §  1670.  By  that  Code,  which 
went  into  effect  on  the  1st  day  of  January, 
the  following  provlslona  on  the  subject  of 
marriage  (with  others  not  material  to 
thia  dlscuasion)  became  part  of  our  writ- 
ten law.  viz.:  "Sec.  165&.  To  constitute  a 
valid  marriage  In  thia  state,  there  m  ust  be 
(1)  parties  able  to  contract;  (2)  au  act- 
ual conti'act;  (3)  consummation  accord- 
ing to  law.  Sec.  1654.  To  be  able  to  con- 
tract marriage,  a  person  muat  be  of  sound 
mind ;  if  a  male  at  least  17  years  of  age. 
and  if  a  female  at  least  14  years  of  age. 
and  laboring  under  neither  of  the  follow- 
ing diaabllitiee.  via.:  (1)  Previous  mar- 
riage undissolved;  (2)  nearness  of  rela- 
tionship by  blood  or  marriage,  aa  herein- 
after explained ;  (3)  Impotency.  Sec.  1665. 
Persona  related  by  consanguinity  within 
the  fourth  degree  of  the  clWl  taw  are  pro- 
hibited from  luteimarrylng.  Marriages 
between  persons  related  by  alBnlty  in  tbe 
following  manner  are  prohlblteti.  vis.:  A 
man  shall  not  marry  hia  step-mother,  or 
mother-in-law.  or  widow  of  hia  ancle,  or 
daugbter-ln-Iaw,  or  atep-daughter,  or 
grand-daughter  of  bis  wife.  A  woman 
shall  not  marry  her  corresponding  rela- 
tives. Marriages  within  the  degrees  pro- 
hibited by  this  section  are  Inceatuous. 
Sec.1666.  Tocottstltnte  anactual  contract 
of  marriage,  the  parties  must  be  consmt- 
iQg  thereto  voluntarily,  and  without  any 
fraud  practiced  on  either.  Drunkenness 
at  the  time  of  marriage,  brought  about  by 
art  or  contrivance  to  induce  coneent. shall 
be  held  a  fraud.  Sec.  1657.  Marriages  of 
persons  unable  to  contract,  or  no  willing 
to  contract,  or  fraudul«itly  Induced  to 
contract,  are  void.  The  Issue  of  such  mar- 
riages, before  they  are  annulled  and  de- 
clared void  by  a  competent  court,  are 
legitimate.  In  the  latter  two  cases,  how- 
ever, a  subaequent  consent  and  ratifica- 
tion of  the  marriage,  freely  and  volunta- 
rily made,  accompanied  bycohabltatlou  as 
husband  and  wife,  shall  render  valid  tbe 
marriage.  Sec.  1658.  To  reader  valid  a 
marriage  In  this  state,  there  must  be  either 
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a  llcoiM  preTlonaly  granted  by  the  proper 
officw  autbotixlss  Boch  marriage,  or  a 
publicatluD  of  the  boons  ol  marriage  In  a 
nelghboiins  cbaiTb,  In  the  presence  of  the 
coDgrcgatloD,  fur  at  least  three  Sabbath 
days  prior  to  itH  Bolemnisatioa." 

The  Code,  by  those  provisions,  Innovated 
upon  the  common  law  in  the  following 
partlrnlars:  (1)  It  raised  the  age  of  con- 
•ftnt  lor  males  from  14  to  17.  and  for  females 
from  12  to  14;  (2)  it  brought  first  cousins, 
etc.,  within  the  prohibited  degrees  of  con 
sangainity ;  (8)  It  virtually  obliterated  the 
distinction  between  canonical  and  civil 
dlsabilitiea.  and  consequently  between  void 
and  voidable  marriaKes;  and  (4)  it  exact- 
ed llcoifie,  cir  the  pnbUcatlon  of  banns,  as 
a  condition  to  toe  validity  of  any  mar- 
riage whatsoever,  and  thereby  made  mar- 
ria4:;e  ImpOBSlblewithoutsome preliminary 
from  the  state  or  the  church.  For  there 
to  be  any  marriage  at  all  which  the  law 
would  treat  as  valid,  it  huA  to  take  place 
under  a  license,  or  after  the  publication 
of  banns.  In  the  absence  of  both  these 
preliminaries,  no  matrimonial  connection 
could  be  formed,  however  competent  the 
parties  might  be  to  assume  the  bonds  of 
wedlock,  or  however  free  and  voluntary 
might  be  their  action  In  attempting  to  do 
so.  By  applying  the  one  word  "  void"  to 
all  theenumerated  Instances  of  marriages, 
the  Intention,  no  doubt,  was  to  use  it  in 
the  same  legal  sense  aa  to  each  and  every 
Inatanee  enumerated.  The  nSmt  and 
most  probable  conatmctlon  Is  that  the 
•rase  contemplated  was  the  strict  and 
comprehensive  one  of  utter  nullity.  This 
constmctlon  is  borne  out  in  some  degree 
by  what  Is  said  In  section  1682,  as  to  the 
effect  of  divorce:  "A  total  divorce  annuls 
the  marriage  from  the  time  of  Its  rendi- 
tion, except  It  be  for  a  cause  rendering  the 
marriaise  void  vrlginally.but  In  no  case  of 
divorce  Hfaall  the  issne  be  rendered  bas- 
tards, except  In  case  of  pr^piancy  of  the 
wife  at  the  time  of  the  marriage."  This 
use  of  the  words,  "except  it  be  for  a  cause 
rendering  the  marriage  void  originally," 
carries  the  Implication  that  any  such  mar- 
riage would  be  Ro  utteriy  void  as  to  reqvlre 
no  Judj^ent  to  dissolve  or  annnllt.  BtlU 
there  Is  some  obstacle  to  this  construc- 
tion, for,  though  canonical  impediments 
rendered  marriages  voidable  only,  yet,  "It 
the  cause  existed  previous  to  the  mar- 
riage, and  was  such  a  one  as  rendered  the 
marriage  unlawful  a.b  initio,  as  consan- 
guinity, corporal  imbecility,  or  the  like,  in 
this  case  the  law  IooIm  upon  the  marriage 
to  have  been  always  null  and  void,  being 
contracted  la  tandem  legis,  and  decrees 
not  only  a  separation  from  bed  and  board, 
but  A  vinculo  III  at  rim  OB  li  itself."  8  Bl. 
Comm.  94.  The  Code  deals  with  the  sub- 
ject of  ratifying  void  marriages,  expressly 
allowing  It  In  the  two  cases  of  force  and 
fraud,  lender  the  rule  that  the  expression 
of  one  thing  is  the  exclusion  of  another, 
there  ia  no  probability  that  there  was  any 
intention  to  allow  ratification  by  mere 
consent  and  cohabitation  at  any  age  what- 
ever, ir  either  of  the  parties  was  under  the 
age  of  consent  at  the  time  when  the  mar- 
riage was  celebrated.  The  phrase  "con- 
summation according  to  law, "found  In 
the  first  section  above  quoted,  (section 
T.lls.B.no.7— 82 


1668,)  meant  consummation  under  license^ 
or  after  the  publication  of  tianns ;  for»  ae 

there  could  be  no  valid  marriage  withont 
one  of  these  antecedents,  therecould,  with- 
out one  or  both  of  them,  be  no  consumma- 
tion uccordlng  to  law.  But  these  new 
conditions  Introduced  by  the  Code  wera 
not  long  acceptable  to  the  leglslatnre,  for» 
before  tbey  had  been  operative  fora  single 
year,  the  act  ol  December  14, 1863,  (Pamph. 
Laws,  48,)  was  passed,  by  which  sectloa 
1658  of  the  Code  was  repealed,  the  preamble 
ol  the  act  reciting:  "Whereas,  by  the 
above-cited  paragraph  of  the  Bevlsed  Code 
of  Georgia,  all  marriages  not  solemnized^ 
in  conformity  with  the  other  provlslone- 
ol  said  Code  are  declared  to  be  Invalid;, 
and  whereas,  said  innovation  u|>on  the 
law  as  it  stood  before  theadoptlon  of  said 
Revised  Code  will  have  the  effect  of  giving 
rise  to  perplexing  questions  ol  Intimacy 
ol  children  and  rights  ol  property,  and  to 
domestic  unhappioess,  therefore,  **  etc. 
The  common  law  as  to  Informal  mar- 
riageswasthusrestoredandrelnstated.  It 
follows  that  a  lawful  marriage  may  be 
contracted  Iwtween  parties  prematurely 
married,  II  at  any  time  alter  arriving  at 
the  age  of  consent  Uiey  so  agree,  and  their 
marriage  may  become  complete  withont 
the  observance  of  any  prescribed  form.  II 
Smith  and  wife,  after  he  had  become  17 
years  of  age,  bad  actually  agreed  to  live 
together  as  husband  and  wile,  and  had 
continued  to  cohabit  accordingly,  a  true 
matrimonial  relation  would  have  been  es- 
tablished between  them.  II  cohabitation 
based  on  express  agreement  would  have 
had  this  effect,  why  should  not  cohabita- 
tion based  on  acquiescence  In  their  prema- 
ture marriage  have  a  like  effect.  Cohabi- 
tation referable  to  that  marriage  would 
seem  to  be  as  Iree  from  moral  impurity* 
and  as  wholesome  to  private  conadaice 
and  public  order  and  decorum,  as  if  It  fol- 
lowed upon  a  new  affirmative  agreement, 
consciously  entered  into  for  the  distinct 

Suruose  of  inaugurating  marriage,  In- 
ecMi,  If  persons  who  unite  matrimonially 
while  too  young  to  enter  wedlock  are  to 
remain  together  at  all  alter  coming  to  the 
full  age  ol  discretion,  It  wonid  seem  that 
the  more  delicate  and  decorous  way  to  do 
It,  If  they  can  tieallovfed  to  omit  public 
forms,  to  to  recognise  the  past  as  not 
abruptly  severed  from  the  present  and  the 
future  by  the  wide  chasm  which  divides 
Illicit  intercourse  from  matrimonial  union. 
The  making  of  a  new  agreement  would 
necessarily  bring  into  consciousness  a  sug- 
gestion ol  something  gross  and  repnlslvem 
the  past  cohabitation.  For  a  young  hus- 
band, on  consommatlng  his  seventeenth 
year,  to  propose  marriage  to  the  wife  with 
whom  he  had  lived  for  a  year  or  two  pre- 
viously as  a  wile,  might  be  necessary  under 
a  system  of  law  such  as  that  which  the  Code 
attempted  to  Introduce;  but  we  cannot 
think  it  necessary  under  the  old  system, 
whlchthe  leglslatnredeslgned  torelnstate, 
and  did  reinstate,  by  the  repealing  act  ol 
1863.  While  the  Code  put  an  implied  neg- 
ative upon  the  power  ol  ratification  ex- 
cept In  the  two  instances  enumerated.  It 
lalled  to  negative  the  power  la  any  ex- 
press terms,  and  we  think  the  Implied  neg- 
ative underwent  on  implied  r^K>(^  by  ;the 
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act  of  186S.  The  onl7  formidable  obstacle 
to  this  coDBtructlon  Is  the  general  legal 
doctrine  that  void  contracts  are  not  cur- 
able by  ratification.  Bnt  marriage  Is  a 
pecQllar  contract,  and  the  marriage  of  In- 
fanta, when  OTer  the  age  of  eaven  yeara, 
but  ander  the  toll  age  otconBent,  Is  pecnl- 
lar  In  the  law  of  marriage  ItaeU.  Indeed, 
thedlattnctton  between  Told  and  voidable, 
as  applied  to  contracts  of  Infants  gener^ 
ally.IslDTolTed  In  mncb  coDfnslon.  2Kait, 
Comm.  2&4;  Tyler,  Inl.  S  8. 

In  all  our  books,  except  the  Code,  the 
contracts  of  Infants  are  treated  as  gener- 
ally voidable ;  yet  the  Code  aaya,  fsec- 
tlon  27S1:)  "The  contrarta  of  an  Infant 
under  twenty-one  years  of  age  are  Told, 
except  for  necessaries, "  etc.  fiut,  coming 
bark  to  the  contract  of  marriage*  the  an- 
thoritim  all  agree  that,  under  the  age  of 
seven,  a  child  (except  when  reasons  of 
state  are  Involved)  Is  lncomi>etent  tomar- 
ry  at  all;  but  between  7  and  14  In  males, 
and  7  and  12  In  femaleB,th«y  all  a^ree  that 
an  Inchoate  and  Impemct  marriage  may 
take  place,  which  Is  snbject  to  be  made 

f ood  by  motnaJ  ratification  or  conflrma- 
lon  after  the  age  of  consent  is  attained. 
Disability  for  want  of  age  is  classed  with 
civil,  not  canonical,  disabilities.  Shelford 
nays  (Mar.  &  Dlv.  470)  that  it  makes  a 
marriage  contract  void  ab  Initio,  not 
merely  voidable  Bishop  saya  (1  Mar.  & 
Dlv.  $S  147. 150, 168)  that  the  marriage  is 
Inchoate  or  Impertect,  and  may  be  af- 
firmed ;  that  It  Is  voidable,  not  void.  Ad- 
dison (8  Cont.  S  1374)  says  It  Is  Inchoate 
and  imperiect,  not  absolutely  void.  Pol- 
lock (Oont.  *67)  says  it  is  not  absolutely 
void,  but  good.  It  agreed  to  at  the  age  of 
consent.  Story  (1  Cont.  §  124)  says  It  Is 
voidable  at  the  will  ol  either  party. 
Schooler  (Dom.  Bel.  5  24)  says  It  is  neither 
stric+ly  void  nor  strictly  voidable,  bnt 
rather  Inchoate  and  impertect.  Stewart 
<Mar.  A  Dlv.  S§  58. 14R)  declares  It  void 
to  all  Intents  and  purposes  nnlesa  and  un- 
til duly  confirmed.  Blackstune.  after 
treating  canonical  dlsabllltlea,  and  saying 
that  they  make  marriage  voidable,  and 
not  ipso  fycto  void,  until  sentence  of  null- 
ity Is  obtained,  adds,  (1  Comm.4S5:)  "The 
other  sort  of  dlaat^IIItles  are  those  which 
«,re  created,  or  at  least  enforced,  by  the 
municipal  laws.  •  *  •  These  civil  disa- 
bilities make  the  contract  void  ab  Initio, 
and  not  merely  voidable;  •  •  •  and,  If 
any  persons  under  these  legal  Incapacities 
come  together.  It  la  a  meretricious,  and 
not  a  matrimonial,  untun.*  He  then 
treats  disability  consequent  upon  having 
a  living  wife  or  husband,  and  proceeds 
thus:  *•  The  next  legal  disability  ts  want 
of  age.  This  is  suffluient  to  avoid  ail  other 
contracts,  on  account  of  the  imbecility  of 
judgment  in  the  parties  contracting;  a 
fbrtiorl,  therefore.  It  onght  to  avoid  this, 
the  most  Important  contract  of  any. 
Therefore,  if  a  boy  under  14,  or  a  girl  un- 
der 12,  years  of  age.  marries,  this  mar- 
riage Ih  only  Inchoate  and  imperfect;  and, 
when  either  ol  them  cumea  to  the  age  of 
consent  aforeeald,  they  may  disagree  and 
declare  the  marriage  void,  without  any 
divorce  or  sentence  in  the  spiritual  conrt. 
This  la  founded  on  the  dvil  law.  •  •  » 
And  in  oorlawlt  ts  so  faramarriage  that, 


If  at  the  age  of  consent  they  agree  to  con- 
tinue together,  they  need  not  be  married 
again. "  To  the  same  effect,  see  1  Minor, 
Inst.  268.  264.  Tyler  on  Infancy  (section 
224)  says :  **  Of  course,  it  the  parties  co- 
habit Hs  bnsband  and  wife  after  attaining 
the  age  of  consent,  the  marriage  la  af- 
firmed, and  cannot  be  avoided."  1.>ord 
Coke  (1  Inst.  7&a)  uses  this  language: 
"The  time  of  agreement  or  disagreement, 
when  theymarriefaA-a  annoanuBilea,  is  for 
the  woman  at  12  or  after,  and  for  the  man 
at  14orflfter,andthereneedbenonewmai^ 
riage,  If  they  so  agree ;  bat  disagree  they 
cannot  before  the  said  ages,  and  thai  they 
may  disagree  and  marrie  agatneto  othen 
without  any  divorce;  and,  If  th[>y  once 
after  give  consent,  theycan  never  disagree 
after.^  From  Burn  (2  Ecc.  Law,  394)  it 
appears  that  espousals  could  supervene 
upon  a  void  marriage,  and  that,  though 
they  who  give  girls  unto  boys  under  the 
age  of  seven  yeara  do  nothing,  eBpoaaals 
would  beg^n  after  the  seventh  yearlf  It  ap- 
peared by  word  or  deed  that  the  parties 
continued  in  the  same  mind.  The  latest, 
and  perhaps  the  most  distinct,  Instance  of 
void  marriage  famishing  a  basis  for  the 
conjugal  relation  by  acquiescence  or  rat- 
ification, la  that  of  slaves  after  thechange. 
of  their  statxta  from  slavery  to  freedom. 
Mr.  Bishop,  (1  Mar.  &  Dlv.  S  162.)  In  com- 
menting upon  thia  class  cases,  says :  "  If 
the  parties,  having  been  married  while 
slaves  in  the  form  usual  among  this  class 
of  persons,  live  together  as  bnsband  and 
wife  after  they  are  emancipated,  this,  their 
subsequent  mutual  acknowledgment, 
should  be  held  to  complete  the  act  of  mat- 
rimony, so  as  to  make  them  lawfully  and 
fully  married  from  the  time  at  which  anch 
subsequent  living  together  commencetl. 
In  those  localities  In  which  motnal  con- 
sent constitutes  of  Itself,  w4thout  any  su- 
peradded forms,  perfect  matrimony,  the 
tacts  thus  Indicated  wonid  seem  to  beauffi- 
clent  without  any  aid  from  what  touk 
place  during  slavery ;  and.  where  a  saper- 
added  cerem  ony  is  necessary,  there  appeara 
no  reason  why  such  ceremony,  performed 
during  slavery,— whet  her  It  was  orwas  not 
the  same  which  the  law  made  nepw^Hry  to 
constitute  marriage  between  whitea,  atlll 
It  was  the  ceremony  which  the  law  of 
usage  bad  established  for  the  blackn, — 
should  not  bedeemed  to  combine  wltb  the 
consent  which  passed  after  emanclpatltm, 
BO  as  to  make  the  nnptlala  complete.  We 
have  seen  that  such  la  the  law  of  marriage 
celebrated  during  a  temporary  insanitj- 
of  the  parties,  or  celebrated  when  they 
were  too  yoong  to  pass  the  consent  which 
constitutes  complete  matrimony ;  and  In 
future  pages  we  shall  see  that  the  same 
rule  applies  to  cases  ol  fraud,  of  Impo- 
tence, and  perhaps  of  some  other  Impeill- 
ments."  As  in  the  case  of  slaves,  ao  la 
that  of  children  under  the  age  of  conamt, 
by  our  law,  there  Is  no  penalty  Imposed 
upon  the  matrimonial  parties.  They  do 
not,  by  the  mere  act  of  marrying  or  going 
through  the  form  of  marriage,  commit 
anyoffense.  ThemarriageofsucbpersonBls 
nut  so  much  contrary  to  law  as  unantbor- 
ized  by  law.  Indeed.  It  stands  related  to 
criminal  law  precisely  as  did  (he  marriage 
of  boys  under  14,  and  of  g^ris  under  12.  by 
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the  common  law.  Tbe  only  change  made 
by  the  Code,  as  it  now  stande,  since  the 
repeal  wrought  by  the  act  of  ISeS  above 
cited,  iB  that  the  age  of  connent  la  moved 
apward.  cuid  the  term  "void"  1«  applied  to 
the  marriage  by  expresa  atatnte.  But  the 
aame  atatoteappUes  thetermtomairlaKes 
procnred  by  force  or  fraud,  and  yet  it  ei- 
preealy  allows  them  to  become  valid  by 
ratification.  This  shows  there  Is  no  ab- 
Bolute  incompatibility — no  positive  Incon- 
gruity— bet  ween  void  marriage  and  a  mar- 
riage which  la  susceptible  of  beinerattfled, 
and  thereby  made  valid.  Whether  its  va- 
lidity Is  to  date  from  the  time  of  ratifies^ 
tlon  only,  or  from  the  original,  Imperfect, 
and  Incomplete  marriage,  we  need  not  un- 
dertake now  to  determine,  for  the  preeoit 
controversy  does  not  Involve  that  ques- 
tion. All  we  bold  Is  that  such  a  marriage 
as  we  have  under  consideration  Is  capable 
of  bHng ratified  when  the  parties  arrive  at 
the  age  of  consent,  and  that  continuous 
cohabitation  aa  husband  and  wife  alter 
the  attainment  of  that  age.  Is,  or  may  be, 
snfflclent  evidence  of  such  ratification.  Of 
conrae.  It  either  of  the  parties,  notwith- 
standing their  competency  as  to  agre, 
should  be  wanting  in  mental  capacity  to 
agree  to  the  marriage,  that  would  render 
him  or  her  incapable  of  confirming  It  by 
ratlficaion.  The  view  we  takeof  the  main 
question  Involved  in  the  case  renders  a 
new  trial  necessary.  Judgment  Teveraed. 


CfiHTBAL  B.  R.  OF  Georgia  t.  Btaui. 
(JSuprenw  Cowt  pf  Gaoryfo.  Feb.  H,  1800.) 

XUTaB  AND  SbKVANT— NMUOBITOI— BVIDSMOB. 

1.  Tboagh  ordinary  oare  as  a  legal  standard  for 
the  meaaure.of  diligence  ia  invariable,  yet,  as  the 
conduct  of  a  pradent  man  varies  with  the  degree 
of  danger  attending  the  vocation  in  whloh  he  Is 
engaffed,  and  is  more  or  leas  cautloaa  according  to 
circnmstanoes,  those  who  ar^  bound  to  conform 
tbelr  conduct  to  hl»  must  graduate  it  in  like  man- 
ner. This  ^pllea  both  to  one  exposed  to  danger, 
and  to  others  not  so  exposed,  whose  acta  or  omis- 
ilons  affect  his  safely. 

a.  Tne  rules  of  a  railway  compaoy  for  the  gov- 
ernment of  ita  employesare  not  obligatory  as  suob 
upon  Uioae  who  are  not  aware  of  them,  and  to  whom 
thery  have  not  boeo  promulgated. 

8.  The  injury  involved  in  tbecase  bavlng  been 
received  by  tne  subordinate  while  acting  nnder  or- 
ders frmn  bis  superior,  his  habit  to  act  hastily  and 
needleMly  upon  other  oooaslonsnaa  not  sufficient- 
ly relevant  to  be  admiasible  in  evidence. 

^  The  opinion  of  a  witneea  that  the  backing 
of  the  tra^  waa  very  oarefully  done,  and  that 
nothing  was  done  carelessly  or  negligently,  was 
not  admissible. 

6.  Though  tbe  verdict  Is  not  altogether  satis- 
factory to  tfilB  court,  insamu^  as  it  was  rendered 
hj  the  Jury,  nd  approved  by  Uie  presiding  judge, 
and  is  not  palpably  nnwarranted,  a  Is  left  to  stand. 
{SyUcOnu  by  the  Court.) 

Error  from  superior  court.  Bibb  county; 
GuBTiN,  Judge. 
Action  tor  damages  received  by  plalntlfT 

while  Id  tbe  employ  of  defendant  railroad 
company.  There  was  a  Judgment  for 
plaintiti,  and  defendant  brings  error. 

R.  F.  Lyon,  for  plaintiff  in  error.  Ue* 
sean  A  Bartlett,  tor  d^endant  In  error. 

Blvcelbt.  C.  J.  1.  The  Code,  S  SOSS,  Is 
In  tiM«e  words:  "A  railroad  company 
Aall  be  liable  tor  any  damage  done  to 


persons,  stock,  or  other  p'roiwrty,  by  the 
running  of  the  locomotives  or  cars,  or 
other  machinery  of  such  company,  or  for 
damage  done  by  any  person  In  the  em- 
ployment and  service  of  such  company, 
unless  the  company  shall  make  it  appear 
that  tbelr  agents  naveezerdsed  all  ordi- 
nary and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against 
the  company."  The  court  instructed  the 
Jury  expressly  that  "if  the  defendant  has 
madeit  appear  that  Itsagents  oremployee, 
at  the  happening  ot  the  Injury,  and  In 
about  the  service  resulting  In  the  Injury  to 
the  plalntur,  exercised  all  ordinary  and 
reasonable  care  and  diligence,  then  the 
plaintiff  Is  not  entitled  to  recover."  The 
duty  of  tbe  plaintiff  to  be  free  from  fault 
was  also  covered  by  the  charge.  It  Is 
complained  that  the  court,  after  charging 
the  Jury  "that  anyone  entering  the  em- 
ploym^it  of  a  railroad  company  enters  It 
undertaklLg  to  bear  ^1  the  risks  incident 
to  tiiat  employment, "  then  erred  in  charg- 
ing as  follows :  "That,  if  it  is  ol  a  danger- 
ous character,  he  bears  the  risks  Incident 
to  an  employment  of  a  dangerous  charac- 
ter, and  that  the  more  dangerous  the  em- 
ployment Is  the  greater  care  he  Is  required 
to  take  while  engaged  In  that  employ- 
ment; but  that  carries  with  It  also  the 
obligation  on  the  part  of  the  other  em- 
ployee of  the  railroad  company  to  ezOTcIse 
greater  skill  and  care  on  th^r  part.  If 
the  employe  is  put  to  periorm  a  dangerous 
duty,  and  there  are  certain  datles  resting 
on  the  other  employes  to  protect  him  or 
give  warning  or  anything  of  that  kind  In 
connection  with  that  duty,  the  more  dan- 
gerous the  duty  the  greater  care  and  skill 
Is  required  on  their  part.  If,  In  connec- 
tion with  a  daty  to  be  performed  by  any 
employe,  It  Is  the  doty  ol  other  employes 
to  give  warning  or  to  give  direction,  the 
more  dangerous  his  duty  Is  the  more  care- 
ful they  should  be  In  the  performance  of 
theirs."  The  standard  ot  ordinary  and 
reasonable  care  Is  Invariable,  such  care  be- 
ing that  of  every  prudent  man.  Code,  { 
20iB1.  But  the  care  ot  a  prurient  man 
varies  according  to  circumstances  depend- 
ent upon  tbe  degree  of  danger.  Beach, 
Contrlb.  Meg.  22;  2Thomp.Neg.p.l»82,§ll, 
and  notes;  Deer.  Neg.  §§  7,  210;  Wharton. 
Neg.  §§  47,  48  et  seq. ;  Cayaer  v.  Taylor,  10 
Gray,  274;  Morgan  v.  Cox,  22  Mo.  378; 
NltroGIycerine  Case,  Ifi  Wall.  636,  537; 
Railroad  Co.  v.  McDanlels,  107  U.  S.  ^ 
2  Sup.  Ct.  Bep.  0S2.  "What  Is  the  precise 
legal  Intent  of  the  term 'ordinary  care* 
must,  in  the  nature  of  tblnga  depend  upon 
the  circumstances  of  each  Individual  case. 
It  is  a  relative,  and  not  an  absolute,  term. 
Chancellor  Walworth,  In  the  case  of  the 
Mayor,etc.,  v.  Bailey.  [2  Denio,  433.]  says: 
*" The  degree  of  care  and  foresight  which 
It  Is  necemary  to  use  [In  any  given  case] 
must  always  be  In  proportion  to  the  nat> 
ure  and  magnitude  of  the  Injury  that  will 
be  likely  to  result  from  the  occurrence 
which  Is  to  be  anticipated  and  guarded 
against;  and  It  should  bt^  that  care  and 
prudence  which  adiscreet  and  cautious  1n- 
dlvldaal  would  or  ought  to  use  If  the 
whole  risk  and  loss  were  to  bebls  own  ex- 
clusively.' This  doctrine  Is  declared  In 
many  other  cases.   He  who  does  what  la 


Digitized  by 


Google 


600 


SOUTHEASTEAN  BEFOBTEB,  TOL.  11. 


(Gi. 


more  than  ordltiarDr  dangerooB  in  bonnd 
to  uw  more  than  ordinary  care,— that  is 
to  Bay,  It  will  require  greater  care  under 
ttaoBeclrcnwstanceB  to  amount  In  law  to 
ordinary  care  tban  It  would  If  tbe  undet^ 
taking  were  IcBBhasardouB. — and  the  meas- 
are  of  dlllg^ce  required  of  him  Is  greater 
or  1688  in  tbe  direct  ratio  of  tbe  rtak  his 
acts  entail  upon  othere.  The  duty  of  a 
plalntttr  in  to  be  meaenred  by  the  same 
mle  tbat  la  applied  to  a  defendant,  and 
Just  in  proportion  aa  the  danger  lacreases 
must  tbe  care  of  tbe  plaintiff  be  Increaeed, 
If  It  1b  to  be  held  ordinary  care  under  the 
circumstances.  It  1b  clear  that  what 
might  be  entlrdy  prudent  In  one  condition 
of  things  would  be  reckless  and  grossly 
negligent  In  another."  Beach,  Contrib. 
Neg.,  Bupra.  It  thus  appears  ^at»  while 
ordinary  care  is  the  standard,  what 
amounts  to  Bucb  care  depends  upon  the 
danger  and  otber  clrcumBtances  Involved 
In  the  particular  case.  This  doctrine  tbe 
court  recognised  in  its  chai^,  and  applied 
it  to  the  conduct  of  both  the  plaintiff  and 
tbeoth^  servants  of  tbe  defendant  con- 
nected with  the  cane.  It  nemu  to  ns  that 
there  was  no  error  In  so  doing.  What  has 
been  eald  disposed  of  the  second  ground  of 
the  motion  tor  a  new  trial  as  well  as  the 
arst. 

2.  The  thlrdgroandnf  themotlon  touch- 
ing the  promulgation  of  rules,  Is  free  from 
error.  Ballway  Co.  v.  Qem,  80  Ga.  684, 
641.  7  S.E.  Kep.  84;  Carroll  v.RallwayCo., 
82  Ga.  452. 10  S.  E.  Rep.  163. 

3.  Tbe  exclusion  ofevldencetoshowthat 
"  Ry  alB,  the  plaintiff,  was  in  the  habit  of  go- 
ing In  between  the  cars  to  make  couplings 
of  the  cars  nnneceasarily ;  that  he  would 
go  in  wittaont  being  told  to  do  so;  tbat 
he  would  freqaently  mn  in  to  make  the 
coupling,  and  take  the  coupling  away 
from  Parker,  who  was  an  expert;  tbat  he 
was  too  quick  In  attemptlngtomakecoup- 
llnfi^,— all  at  other  places  and  on  other  oc- 
casions than  this,  but  along  this  line  of 
road,  and  while  engaged  in  this  service," 
was  not  error.  In  this  instance  Ryais 
was  not  acting  ander  his  general  habit, 
bnt  nnder  the  orders  of  theconductor.  He 
was  told  to  make  the  conpllng,  and, 
whether  he  was  too  quick  or  not  In  ordi- 
nary cases,  he  was  not  more  quick  in  this 
instance  than  his  duty  In  obedience  to  or- 
ders required  of  him.  It  would  seem  that 
a  man's  habit  to  act  precipitately  should 
not  prejudice  him  when  his  duty  to  act 
has  been  determined  by  a  sapertor*  and 
not  by  himself. 

4.  That  the  backing  o(  the  train  "was 
very  carefully  done,"  was  matter  for  the 
Judgment  of  the  Jury,  and  not  for  that  of 
the  witnesH.  There  was  no  error  In  ex- 
cluding this  part  of  the  testimony  of  Fo> 
rsn.  Tbe  same  may  be  said  as  to  the  ex- 
clusion of  the  tefltimony  of  the  same  wi1>> 
nesB  to  this  effect  tAat"there  was  nothing 
done  by  any  of  tbe  employes  carelessly,  or 
negligently  thst  would  produce  the  injury 
to  tbe  plaintiff." 

6.  If  we  were  trying  the  case,  we  might 
be  much  perplexed,  even  distressed,  to  ar> 
rive  at  tbe  verdict  which  the  Jury  rendered. 
But  we  must  be  mindful  of  the  difference 
betweoi  thdr  province  and  our  own.  and, 
as  the  trial  Judge  was  aatlsfled  witJi  the 


verdict,  our  dissatisfaction  with  it,notbe- 
ingin  a  higher  degree  tban  It  la,  is  of  nocoo- 
sequeuce.  Vfe  cannot  pronounce  that  any 
error  was  committed  inoverruUng  themo- 
tlon  for  a  new  trial.  Jodgmeat  affirmed. 


LisBNEB  T.  State. 
(Supreme  Oowt     Gtorgia.   Handi  14,  iSM.) 

POROniLB  ElTTBT— BviOSNOS. 

1.  To  enter  npon  premises  in  defianoe  of  the 
ooeapant,  and  wltli  BOoh  a  display  of  forra  u  ns- 
soDsbly  to  deter  bim  from  mifatainlng  his  poswi 
•Ion,  iB  forcible  entry. 

3.  Thst  the  ssgreasor  zemsined  in  potesiioii 
was  admissible  to  evidenoe  to  sbow  that  he  nude 
bis  entry  complete,  though  he  was  not  charged 
with  forcible  detainer. 

8.  No  material  error  was  committed  in  reodv- 
Intt  or  rejecting  evidence,  In  charing  tlw  juif,  or 
In  the  points  of  praetloerQled  in  the  oovrss  w  tbe 
trial 

(SyUobui  by  Oa  Omat.) 

Error  from  superior  court,  Glynn  comi- 
ty ;  Atkinson,  Judge. 

This  was  a  proceeding  against  LisBner 
for  forcible  entry.  He  was  eonvteted,  and 
brings  error. 

Johaaoa,  Smith  A  JobDsoa  and  F.  fi. 
Hariia,  for  plalntUI  in  error.  W.  O.Bnat- 
1^7  Sol.  Oen.p  for  the  State. 

Blbceut,  C.  J.  1.  Though  tbe  grounds 
of  the  motion  for  a  new  trial  are  quite 
numerous,  we  think  no  substantial  error 
was  committed  by  the  court, and  that  the 
evidence  was  suf&clent  to  warrant  the  ver- 
dict. That  the  possession  of  tbe  preuiiseB 
was  In  Wallace,  the  prosecutor,  and  that 
Llssner,  the  accused,  tditered  with  a  show 
of  force,  and  in  opposition  to  the  will  of 
Wallace, cannot  bedonbted.  Uaanerwent 
to  the  premises  accompanied  by  two  men, 
one  of  the  latter  carrying  a  hatchet.  This 
hatchet  Llasner  took,  and  with  It  knocked 
off  some  slats  which  bad  been  nailed 
across  the  door  of  a  stable,  annoDodng  to 
Wallace  his  purpose  to  enter;  and  in  an- 
swer to  Wallace's  remonetrancea  said:  "I 
don't  care  what  yon  say,  1  am  coming 
in ; "  and  he  did  come  In  by  that  means. 
Wallace  made  no  resistance,  and,  had  be 
made  any,  it  most  probably  wonld  have 
been  nselees.  Thelawdld  notreqnlrethat 
he  should  make  any  In  the  face  of  such  a 
display  of  force.  That  the  force  naed  was 
sufficient  to  constitute  that  element  of  the 
offense.  Bee  Chambers  v.  Collier,  4  Oa.  198; 
Minor  V.  Duncan,  64  Ga.  616. 

2,  The  fact  thatLlssnerremabied  in  pos- 
sesion was  admissible  in  evldrace  to  show 
his  purpose  in  making  the  entrj,  and  to 
show,  also,  that  be  aocompUsbed  that  por- 
pose.  and  made  his  entry  effectnal.  Al- 
though he  was  charged  with  forcible  en- 
try only,  the  completeness  of  his  entry  was 
illustrated  by  his  retentlou  of  pmses^on. 
and  by  the  nature  and  extent  of  that  poe> 
session.- 

3.  No  evidence  materia!  to  tbe  sobstan* 
tlal  merits  of  the  case  was  either  admitted 
or  rejected  erroneously  by  the  court,  and 
we  are  unable  to  discover  any  substantial 
error  in  tbe  Instruction  given  to  tlM  Jury. 
Tbe  same  may  be  said  as  to  the  minute 
points  of  practice  which  arose,  and  which 
tbe  court  ruled  upon  In  tti^  progreaa  of  the 
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trial.  A  more  extended  dlBcneBlon  of  these 
matters  would  not  be  nselnl,  as  they  in- 
Tolre  no  principle  of  any  Importance.  The 
court  did  not  err  in  refnnnff  to  grant  a 
DOT  trial. 


Wbsus  t.  Statb. 
(SiqmiM  Ctourt  Oeonrla.  Fab.  M,  18Q(k) 
ADDLmtT— Etisehos. 
On  %  trtal  for  fornication  and  adultery,  tbe 
proucnlittig  witness  testified  that  on  returning 
borne  at  night  he  caught  defendant  in  his  wife's 
room,  leaning  orw  her  bed;  that  her  clothing  bad 
been  partially  deraDged ;  and  that  he  sent  for  a  po- 
liceman to  arrestdeieodant..  Tbe  policeman  testi- 
fied that  when  be  entered  the  room  defendant  bad 
his  overcoat  buttoned,  and  a  olgar  la  one  of  hii 
bands.  The  wife  testified  that  ner  husband,  tbe 
proeecating  witoesa,  bad  been  leaions  of  defend- 
ant, and  bad  ttareatened  to  UU  blm;  that  she  had 
sent  for  delendaat  that  evening  to  warn  him,  but, 
not  coming,  itae  bad  retired;  that  ibortlj  after- 
wards defendant  had  entered  her  room,  and  Imme- 
diately afterwards  her  busband  also  came  in;  that 
defendant  never  came  near  her  bed;  and  that  she 
bad  never  bad  any  Illicit  Interoourse  with  him. 
Defendant's  testimony  was  to  Uie  same  effect  It 
also  appeared  that  on  tbe  preliminary  ezaminatlon 
tbe  proeecnting  witness  badtestUiea  that  be  bad 
followed  defeuidaDk  too  oloeely  for  any  orfmloal  in* 
timacy  that  nIgbL  field,  that  the  evidenoe  did 
not  warrant  a  oonvlotton. 

Error  from  superior  eonrt,  Hnseogee 

connty;  Smith,  Jnc^^ 

The  material  porBon  of  the  official  r»- 
port  Is  an  follows : 

At  the  November  adjourned  term,  In 
February,  1889,  Weeme  was  Indicted  for 
adultery  and  fomlcatton.  Cox,  the  bus- 
band  of  the  woman  with  whom  the  Illicit 
intercoarse  was  chan^  to  have  been 
committed,  was  the  prosecator.  There 
was  a  Terdict  of  guilty,  and  a  motion  for 
a  new  trial  on  the  ground,  /ater  a//a,tfaat 
tbe  verdict  was  contrary  to  law  and  evi- 
dence.  Themotlonwas  overruled, and  de- 
fendant excepted.  The  testimony  of  Cox 
was  as  follows:  Waa  married  to  his  pres- 
ent w  Ife  about  11  years  ago.  Had  been 
married  twice  before.    Has  a  danghter 
about  12  years  old  by  a  former  wife. 
Present  wife  Is  26  or  27  years  old.  Moved 
to  Colnmbns  about  14  months  ago.  Soon 
became  acquainted  with  Weems.  Hadtwo 
rooms,— one  for  shoe-shop,  the  other  for 
bed-room.    Early  in   October,  Weems 
boDSlit  adjoining  store.    Was  a  single 
man,  and  kept  a  restaurant.   Witness  in* 
trodaced  him  to  wife,  and  got  her  to  cook 
his  Dieals  for  him.   Weeine  waa  tm  friend- 
ly and  intimate  terms  with  both  of  them, 
and  bctd  access  to  th^r  house  as  one  of 
tbe  family.  In  a  short  time  witness  beffan 
to  suspect  intimacy.   Alley  four  or  Ave 
feet   wide  separated  store  and  house. 
Wpems'  back  door  was  In  full  view  of 
wittiess*  window.  On  several  occasions, 
from  street  and  back  yard,  observed  his 
wife  at  the  window  throwing  klRsee  at 
Weems.  They  did  not  see  him.  One  night 
went   out  of  Weems'  store,  under  the 
house,  which  was  flvefeetfrom  theground, 
peeped  through  holes  In  floor,  and  saw 
wife  setting  supper.   Then  returned  to 
the  store,  and  soon  Weems  went  Into  the 
yard,  and  under  the  house, and  came  back 
with  bis  coat  covered  with  flour,  which 
wltneos  mipposed  wife  had  sirted  through 


floor  crack,  that  she  might  know  whether 
It  was  him  or  Weems.  Remonstrated 
with  her  about  her  attentions  to  Weems, 
and  b^Tged  her  to  desist;  but  she  said  she 
would  do  as  she  pleased.  She  left  the  place 
where  she  was  working,  and  over  his  pro- 
test went  to  another,  as  he  supposed,  to 
go  to  Weems'  rooms,  which  were  on  her 
way  there.  She  would  get  up  brfore  day, 
at  tbe  first  bell,  and  go  to  the  factory, 
over  his  protest.  Uade  her  quit  cooking 
tor  Weems.  Ouce  told  her  if  heerercaught 
them  In  any  criminal  act  he  would  kill 
them,  and  showed  his  pistol.  Shortly  aft- 
erwards missed  pistol,  and  accused  her  of 
giving  It  to  Weems,  which  she  denied. 
Then  went  and  borrowed  Weems*  pistol, 
and  kept  it  Inhls  (witness*)  house.  Never 
told  Weems  his  suspicions.  Weems'  back 
door  creaked  when  opened,  and  when  wife 
heard  It,  no  matter  what  she  was  doing, 
she  ran  to  her  door  to  talk  with  him. 
Two  or  three  days  t>efore  December  21. 
1S88,  (the  day  alleged  in  the  iudlctment,) 
she  was  out  In  the  yard  picking  up  chips. 
Witness  heard  Weems'  door  creak,  and 
slipped  up  to  see  wbat  they  were  doing. 
Heard  Weems  say :  "  Mrs.  Cox,  you  have 
been  rather  offish  with  me  for  some  time ; 
what  Is  the  matter?  Have  I  done  any 
"ttilngtooffend  yon?**  She  replied:  "No; 
but  something  Is  the  matter,  and  at  some 
Idme,  when  I  can,  I  want  to  see  you  and 
tell  you."  On  the  night  of  December  21, 
1888,  witness  determined  to  set  a  trap  to 
catch  them.  Told  wife  be  was  going 
to  circus,  and  wanted  to  take  her  and 
daughter.  Wife  was  especially  fond  of  cir- 
cuses, but  declined  to  go.  Helped  to  get 
daughter  ready.  Witness  took  daughter 
into  Weems'  shop,  and  asked  him  to  go. 
He  replied  he  could  notgo  tben,butwould 
come  later.  Took  daughter  to  circus,  put 
her  In  care  of  a  friend,  and  returned  to 
backyard,  and  gut  under  house.  Soon  saw 
wife  come  Into  yard,  and  peep  under 
Weems*  door,  and  then  return  to  her 
room.  Mounted  a  box,  peeped  In  win- 
dow, and  aaw  her  undress  and  go  to  bed. 
Soou  afterwards  heard  Weems  close  up, 
and  go  to  wltneas'  front  door,  and  knock. 
Wife  got  up,  and  ran  to  front  door,  and 
told  him  it  was  locked,  and  he  must  go 
around  to  back  door.  Weems  did  so,  and 
witness  followed  closely  enough  to  have 
tiiuched  him.  Saw  him  go  Into  room 
where  wife  was.  Witness  stopped  at  en- 
trance of  Inner  door  from  two  to  five 
minutes,  and  heard  wife  say:  "There  he 
is  now,  and  I  told  yon  he  would  catch  us."* 
Wltueas  heard  something  like  tbe  bed 
shaking.  Struck  one  or  two  matches,  and 
saw  Weems  leaning  over  wife  In  bed.  He 
Jumped  up,  and  appeared  to  be  gathering 
bis  coat  together.  Wife  was  not  .andw 
cover,  and  her  clothing  partially  up.  Put 
pistol  In  Weems'  face,  and  told  blm  to 
stand  still,  or  be  would  kill  him.  Called 
Chinaman  In  next  house  to  go  for  police- 
man, who  soon  came,  and  arrested  Weems. 
There  was  enongh  light  thrown  Into  the 
room  from  tbe  Chlnaman*8  house  to  Iden- 
tify Weems.  The  room  had  no  shutters, 
blinds,  or  curtains.  Witness  did  not  ree. 
ollect  that  he  testified  on  the  preliminary 
trial  of  this  case  before  a  Justice,  In  re- 
sponse to  a  question  as  to  whether  ha 
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had  seen  any  criminal  Inttmacy  between 
tilB  wife  and  WeeixiH  on  the  night  In  qaee- 
tlnn,  that  he  had  not,  for  he  had  toUoned 
WeemB  too  closely  on  his  entering  the 
house  fur  him  to  have  done  bo  on  that 
occasion. 

The  arresting  policeman  testified  that 
when  he  arrived  (half  past  8  or  9  o'cloclc) 
Mrs.  Cox  was  In  bed,  coTered  up,  and  Cox 
was  Btandine  near  the  door,  with  pistol 
drawn  on  Weems,  who  was  standing 
about  two  feet  from  the  front  of  the  bed. 
hat  OD,  overcoat  buttoned  up,  right  hand 
in  overcoat  pocket,  and  left  fiogers  hold- 
ing cigar.  Did  nut  notice  whether  it  was 
lighted  or  partially  consumed  or  not.  Al- 
so that  at  the  preliminary  trial  Cox  testified 
that  he  followed  Weems  immediately  into 
the  room,  and  strock  the  matches  on  en- 
tering. He  did  not  testify  that  he  stopped 
at  the  inner  door,  and  heard  something 
like  a  bed  shaking,  but  did  testily  to  the 
effect  that  he  followed  too  closely  lor 
Weems  and  wife  to  have  criminal  inter- 
course that  night.  This  was  the  account 
of  his  testimony  given  by  the  chief  of  police, 
and  the  Jnatlce  who  presided  at  the  pra- 
Uminary  trial. 

Mrs.  Cox  testified,  In  brief,  aa  follows: 
Worked  in  the  factory  for  the  last  fire 
months.  Had  to  wurk  or'starve,  as  Cox 
spent  all  he  made  for  drinking  and  gam- 
bling. Daughter  was  in  the  house  all  the 
time,  as  well  as  customers  and  other  shoe- 
makers in  theshoc-sliop.  Cox  gi-ewjealous 
of  Weems,  and  forbade  her  cooking  tor  or< 
Bpeaking  to  him.  When  he  borrowed 
Weems*  pistol,  he  said  he  would  kilt  them 
both  with  that.  Once  or  twice  witness 
rose  at  the  first  ringing  of  the  factory  bell, 
and  went  to  work,  and  Cox  accused  her  of 
going  to  Weems*  room,  which  was  on  her 
way  there.  She  did  not  know  where 
Weems  roomed,  and  had  never  been  In  his 
bedroom.  When  in  tlie  yard  picking  up 
chips,  Weems  asked  her  what  he  had  done, 
aa  she  appeared  to  avoid  him.  She  replied 
she  could  not  tell  him  then,  but  had  some- 
thing to  tell  him  at  the  first  opportunity. 
Declined  to  go  to  circus,  because  not  feel- 
ing well.  Went  into  back  yard  to  attend 
to  something,  and  saw  from  the  light  un- 
der Weems*  door-sill  that  he  had  not  gone, 
and  expected  he  would  call  to  ascertain 
what  she  had  promised  to  tell  him.  He 
did  not  come,  and  she  retired  about  9 
o'clock.  Soon  afterwards  heard  knock  on 
front  door,  and  told  knucker  to  come  to 
back  door,  as  frontdoorwaalocked.  Was 
In  bed  at  the  time.  Never  left  it,  nor  went 
to  door,  but  called  to  person  to  come 
aroand  to  bark  door.  Soon  Weems  en- 
tered back  door  Into  her  bedroom,  and  re- 
marked: "Why,  you  have  gone  to  bed." 
She  replied:  "Yes;  I  waited  till  I  thought 

fou  were  not  coming,  and  I  have  retired, 
wanted  to  tell  you  that  Mr.  Cnx  accused 
me  of  stealing  bis  pistol,  and  giving  it  to 
you,  and  that  he  Is  going  to  kill  us  both; 
and  there  he  is  now."  At  tliat  Instant  Cox 
covered  Weems  with  pistol,  and  threat- 
ened to  kill  him  If  he  moved.  Weems 
started  to  door,  and  said  he  was  only 
there  by  request  of  wife,  and  was  not 
aware  she  vruh  in  bed.  He  never  came 
within  two  feet  of  bed,  except  when  Cox 
pushed  him  with  pistol  In  face.  He  had  on 


OTercoat,  buttoned  op,  righthand  in  over* 
coat  pocket,  and  lighted  cigar  in  left,  and 
Btood  there  till  policeman  arrived.  Wit- 
ness WELS  under  the  cover  all  the  time  he 
was  in  room,  which  lie  and  Cox  entered  al- 
most at  same  time.  The  street  electric 
light  and  Chinaman's  light  were  sufficient 
to  Identify  persons  and  their  dress.  Never 
had  any  UUdt  interconne  with  Weems  at 
that  or  any  other  time.  Had  always 
treated  her  with  greatest  respect  and  pro- 
priety, and  seemed  to  be  astonished  at 
finding  her  In  bed.  Neverthrew  any  kiaaes 
at  him.  Cox  never  told  him  of  Buflplclons 
before  that  night. 

The  prisoner's  statement  agreed  with 
Mrs.  Cox's  testimony;  and  he  added  that 
he  did  not  go  to  her  room  with  tnt«it  to 
have  Illicit  Intercourse,  as  her  demeanor, 
as  far  as  he  had  seen,  had  always  been 
that  of  a  perfect  lady. 

Cox,  reintroduced,  testified  that  when 
Weems  was  first  caught  In  the  room  he 
cried  and  bep^ed  to  be  let  out,  and  for  hia 
old  mother's  sake  not  to  be  disgraced,  of- 
fering to  give  witness  everything  In  bis 
store.  Mrs.  Cox  and  tiie  arresting  police- 
man testified  to  the  eontraiy,  and  said 
that  Weems  appeared  cool  and  collected 
and  patient. 

Thomas  A  SdcLeater,  for  plaintiff  tn  er- 
ror. A.  A.  C!(iz80o,Bol.Gen.,  tor  the  State. 

Blandfobd.  J.  The  plaintiff  in  error 
was  Indicted  and  found  guilty  of  the  of- 
fense of  fornication  and  adultery.  A  mo* 
tion  for  a  new  trial  was  made  upon  the 
ground  that  the  verdict  of  the  jury  was 
contrary  to  the  evidence,  without  evi- 
dence to  support  it,  and  contrary  to  law. 
The  court  refused  to  grant  the  motion  for 
a  new  trial,  and  thisjudgment  Is  excepted 
to, and  the  plaintiff  In  error  here  says  that 
the  same  was  error.  We  are  of  the  opin- 
ion that  the  evidence  In  the  case  affords 
strong  presumption  against  the  defendant 
In  the  court  below;  yet  we  do  not  think 
It  sufficiently  strong  to  exclude  from  the 
minds  of  the  Jury  every  'other  reaaoDable 
hypothesis  as  to  the  defendant's  guilt. 
We  do  not  think  the  state  made  Bach  a 
case,  under  this  rule  of  evidence,  aa  to  ao- 
thorize  the  conviction  of  the  plaintiff  in  er- 
ror. Hence  we  think  the  court  committed 
error  In  refusing  to  grant  a  new  triaL 

Judgment  reversed. 


COLUHB  T.  SpBNCK. 

iS-apreme  Court  Oeorgia.  Haroh  1,  ISBO.) 
Fathsnt— Etidbnok— ExoBPTiONS— Nbw  Tbiau 

1.  In  an  action  a^inst  the  matter  of  a  proBis- 
sory  note  found  among  the  papers  of  a  decedeot,  a 
plea  of  payment  ia  not  sustained  by  evld«Dce  that 
the  deceden  t  In  his  tife-Ume  had  a^wed  to  siVe  bb 
a  note  against  defendant  in  consideration  of  a  deed 
to  some  land,  and  that  decedent  had  thereaftfr 
controlled  the  land,  in  the  absence  of  evidence 
identifying  the  note  referred  to  In  the  affreemeDt. 

3.  An  objection  to  the  entire  cbargeto  the  joT7 
is  not  well  taken  where  some  portions  of  the  chirg* 
are  cori-ect. 

S.  A  ground  of  motion  for  a  new  trial,  not  ap- 
proved by  the  court  or  verified,  will  not  be  consio- 
ered  by  the  court  on  exceptions  to  the  order  oxer 
ruling  the  motion. 

Error  fromsupertorconrtiMlteb^  coun- 
ty ;  FoKT,  Judge. 
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J.  T.  SpCTce,  as  ozeentor  of  J.  H.  Spence, 
sued  C.W.  Collins  upon  a  promlBSory  note. 
This  note  was  dated  April  7,1877,  due  No- 
venibw  1,  1B77.  tor  S157.28,  wltb  Interest, 
payable  to  the  order  of  John  W.  Fearce, 
signed   by   Oolllns,    and    Indorsed  by 
Pearoe.  Tbe  d^endant  peaded  not  Indebt- 
ed, and  payment  In  lull.  Upon  the  trial 
plalntin  Introduced  note,  and  closed.  De- 
fendant Introduced  a  deed,  dated  April  18, 
1881.  from  J.  H.  tipence  to  J.  W.  Isom  and 
Willie  Isom,  coDveylnK.  In  consideration 
of  $400.  a  certain  lot  of  land,  with  the 
bouse  and  Improrements  tbereon,  iyinfs 
in  Camilla,  Qa. :  also,  a  deed  from  C.  W. 
Collins  to  J.  T.  Spfflice,  exeentor  of  J.  H. 
Spence,  dated  November  aft,  lif88.  convey- 
Ing,  In  consideration  of  9160,  an  undivided 
hall  Interest  In  the  same  property.  This 
deed  coutalus  this  stipulation:  "This 
deed  to  be  operative  If  said  C.  W.  CuUlns  Is 
allowed  the  amount  due  on  note  now 
In  suit  by  said  Spence,  executor  of  J.  H. 
Spence,  which,  said  C.  W.  Collins  claims, 
wait  to  pay  said  note  by  afcreemuit  be- 
tweeu  said  Collins  and  Spence."  One 
Scalfe  testiflpd  fordelendant  that  he  beard 
a  conversation  before  the  death  of  J.  H. 
Spence,  between  said  Spence  and  Collins, 
In  reference  to  a  note,  and  tbat,  to  the 
beat  of  bis  recollection,  Spence  said  to  Col- 
lins: "luwe  you  a  note,  and  you  owe  me 
tbe  deeds. "  Witness  did  not  know  tiieae 
weretheexact  words,  butltwassometblng 
to  that  effect;  the  Idea,  as  he  got  It,  belnar 
that  Spence  wanted  to  say:   ''I  will  give 
np  the  note,  or  turn  it  over  to  you,  and 
you  owe  metbe  deeds. "  Witness  conld  not 
aay  that  there  was  anyttaing  said  about 
wbat  notelt  was.  or  what  was  tbe  amount 
ol  the  note ;  but  Spence  said  that  he  bad 
tlie  note  amonff  bis  papers,  and  that  he 
wualdgetlt.  Tbat  vas  witness*  recollec- 
tlOD.   WitneM  heard  of  a  Kood  many 
trades  wbleh  both  Collins  and  Speuce 
made,  but  conld  not  say  whether  tbey 
were  considered  traders  or  not.  One  Coch- 
rane testified  tor  thedelendant  that  he  did 
nut  know  of  anyluids  tbat  wereowned  in 
C^amilta  by  Collins  and  Spence.  Wicnessand 
CoUlna  owned  a  house  and  lot  there,  and 
witness  sold  bis  half  interest  to  Spence, 
and  Spence  told  him  at  the  time  that  he 
■was  Koing  to  buy  Collins*  interest:  but 
-witness  could  not  say  whether  he  did  so 
or  not  and  could  not  remember  whether 
Spence  ever  told  blm  be  did  so.   At  the 
-time  witneas  sold  his  halt  interest  to 
Spence,  It  was  worth  f  250  or  (800.  He 
conld  not  remember  whether  Spence  con- 
-trolled  tbe  entire  lot  after  tbat  or  nut. 
After  witness  sold  to  Spenre,  Spence  called 
on  him  and  Collins  for  920  to  pay  some 
expenses  on  some  litigatiun  against  the 
pi'operty.  and  they  paid  It.   It  was  a 
claim  on  the  property  at  the  time  witness 
Bold  to  Spence,  and  Spence  claimed  that  It 
existed  against  the  land  at  tbe  time  wlt- 
iiesH  sold,  aitd  that  witness  and  Collins 
should  pay  it.   Tbe  property  was  sold  at 
sheriff's  sale  by  Collins,  and  witness  bougbt 
It,  and  afterwards  sold  Collins  a  halt  In- 
terest.  One  Swindle  testified  tor  defend- 
ant that  Spencocontroiled  the  property  In 
question.   It  was  admitted  tbat  the  note 
sued  on  was  found  among  Spence's  papers 
at  tbe  time  ot  hta  death.  The  Jury  found 
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tor  plaintiff,  and  defendant  moved  for  a 
new  trial.   The  motion  was  overruled* 

and  he  excepts. 

Isaac  A.  Bunb,  tor  plalutlQ  in  error.  2>. 
S.  Pope,  lor  d^endant  in  error. 

BXANDroBD.  J.  This  was  an  action 
bronght  by  the  def^dant  in  error  against 
the  plaintiff  Id  error  upon  a  promissory- 
note,  to  which  acldon  defendant  pleaded 
payment.  Averdlctwas  had  forthe  plain- 
tiff in  tbe  court  below.  Plaintiff  in  error 
moved  for  a  newtrlal.  which  was  refused; 
and  this  refusal  of  tbe  court  to  grant  a 
new  trial  Is  excepted  to,  and  error  is  as- 
signed thereon.  The  grounds  In  the  mo- 
tion for  a  new  trial  were  as  follow :  (I 
and  2)  Verdict  of  the  Jury  contrary  to  law 
and  the  evidence;  (8)  that  the  court  erred 
In  I1»  entire  charge  to  the  jury;  and  (4) 
that  tbe  court  erred  in  a  ceKaIn  specified 
charge,— which  last  ground  was  not  ap- 
proved by  the  court,  or  verified. 

1.  The  third  ground  In  the  motion,  that  - 
the  court  erred  In  its  entire  charge  to  the 
Jury,  we  do  not  think  Is  well  taken,  be- 
cause some  portions  ot  the  same  are  eoiv 
rect,  and  It  is  doubtful  If  the  whole  charge 
itself  Is  not  correct;  and, even  it  a  portion 
thereof  was  Incorrect,  we  could  not  notice 
such  error  In  such  an  assignment. 

2.  The  fourth  ground  of  the  motion  not 
b^ng  verified,  we  deoltaie  to  notice  the 
same. 

S.  In  looking  at  tbe  evidence  In  the  ease» 
we  are  satisfied  that  the  verdict  of  the  Jury 
was  right,  and  that  there  was  no  error  In 
refusing  to  gran  t  this  motion  for  a  new 
trial.  Judgment  affirmed. 


Wrbmb  v.  Gboboia,  M.  &  G.  R.  Co. 
{Swpreme  Court  of  OeorgUi.   Feb.  10,  1890.) 

SUBSCRIPTIOS  TO  StOOK— ACTIONS —PLBADINO. 

In  an  action  hj  b  railroad  compaa^  on  a  note 
given  for  a  subscription  toitB  capital  stock,  a  good 
aefense  is  Bet  up  by  a  plea  that  plaintiff'i  agents 
procured  tbe  snbscnptions  by  representations  thai 

Slaintifl  would  issue  stock  only  to  the  amonafc  of 
t,000  per  mile,  and  bonds  on&  to  the  amount  of 
112,000  per  mile,  whereas,  at  the  time  tbe  repre- 
sentations were  made,  stock  had  already  been  is- 
sued, or  agreed  to  be  Issued,  to  the  amount  of  (13,- 
000,  and  bonds  to  the  amount  of  (15,000  per  mUe. 

Error  from  superior  court.  Henry  coun- 
ty; BoTNTON,  Judge. 

O.  W.  BryaDt  IV.  T.  Dickea,  and  E.  J. 
Beagan,  tor  plaintiff  In  error.  Beck 
ClevBlandt  for  ddendant  In  error. 

SiftCuoHS,  J.  The  railroad  company  sued 

Weems  on  a  promissory  note,  which  was 
for  9150.  dated  October  4, 1886,  payable  to 
said  company,  Its  order  or  assigns,  for 
subscription  to  the  capital  stock  ot  said 
company.  It  contalnedastipulatlon  that 
It  would  become  due  on  October  1, 1887, 
"or  on  any  day  thereafter,  whenever  the 
board  of  directors  of  said  railroad  com- 
pany shall  decide  that  the  first  division, 
of  about  ninety-eight  miles,  between  Col- 
umbus, Qa.,  and  the  East  Tenn.,  Va.  ft 
Georgia  Railroad,  of  a  railroad  of  not  less 
width  than  standard  gauge,  Is  graded 
and  ready  for  the  cross-ties,  trestles,  and 
bridges.  Publication  of  said  decision  of 
eald  board  of  directors  in  an^  newspaper 
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pabllebed  In  Atlanta  or  McDonongh,  Oa., 
shall  be  final  and  condnalTe  notice  to  me 
of  the  same,  "—and  the  fortber  agreement : 
"Thellaeof  Bald  railroad  aball  be  located 
and  shall  run,  from  the  conrt-taonBe'ln  Mc- 
Donoush,  a  distance  not  greater  tban  the 
distance  from  said  court-house  to  the  pres- 
ent site  ol  the  E.  T.,  Va.  &  Georgia  Ball- 
.  road  depot.  Itis  hereby  agreed  and  made 
part  ot  the  condition  of  this  contract 
that,  U  the  Georgia  Midland  and  OnU  Rail- 
road Company  shall  fall  to  complete  the 
vork  oecessary  to  make  this  obligation 
binding  by  September  1,  1889,  then  this  In- 
strument to  benuU  and  void. "  To  this  ac- 
tion the  defendant  filed  a  plea  ot  the  gen- 
eral Issue,  and  several  special  pleas,  AH 
the  pleas  filed  by  the  defendant  were  strick- 
en by  the  court,  except  the  plea  of  the  gen- 
eral Issue.  The  d^endant  made  a  monon 
tor  a  new  trial  on  the  aereral  grounds  men- 
tioned therein,  which  was  overmled  by 
the  court,  and  d^mdant  excepted. 

1.  The  fourth  round  ot  the  motion  tor  a 
new  trial  charges  that  the  court  erred  in 
striking  the  pleas  of  the  defendant.  The 
second  special  plea  of  the  defendant  was 
as  follows :  **  The  consideration  for  which 
the  note  was  givm  has  failed,  because  the 
stock  is  worthless,  and  was  bo  when 
the  note  became  due.  The  note  was 
frandotently  procured  to  be  given.  The 
Inducement  and  promise  were  made  by 
the  statements  of  the  president  aud  agents 
ot  plaintlft,  who  were  in  the  pay  ot 
plaintiff,  that  If  defendant,  and  others 
similarly,  would  give  the  note  for  Sidd 
stock,  ue  Btodc  would  be  valuable,  and 
would  pay  a  premium  or  good  dividends, 
and  that,  like  the  Georgia  Railroad,  which 
they  said  was  built  mainly  by  the  people 
of  this  county,  and  under  their  control, 
and  paid  splendid  dividends,  would  also 
be  mainly  under  control  of  people  along 
Its  line,  as  their  property,  etc. ;  that  said 
r^lroad  would  be  operated,  when  built, 
not  in  derogation  of  their  will  and  rights ; 
and  especially,  as  to  defendant  and  others 
at  McDunougb,  that  it  should  not  be  run 
In  connection  with,  or  in  the  Interest  ot, 
or  under  any  agreement  with,  the  Central 
Railroad  of  Georgia,  but  would  with  the 
East  Tennessee,  Virginia  A  Georgia  Rail- 
road, which  mns  by  McDonougn ;  that 
plaintiff  would  only  Issue  stock  to  amount 
to  not  more  than  $8,000  per  mile,  and 
bonds  for  not  more  than  (12.000  per  mile, 
whereas,  at  the  time  of  procuring  defend- 
ant to  make  the  note,  said  statements 
were  untrue,  tor  plaintiff  had  already  Is- 
sued, and  agreed  to  Issue,  stock  to  the 
amount  of  f 12,000  per  mile,  and  bonds  to 
the  amount  of  f 16,000  per  mile,  and  bad 
already  mortgaged  the  railroad,  etc..  to 
the  Central  Trust  Company  of  New  York, 
to  secure  such  bonds,  of  which  tact  defend- 
ant had  no  notice;  or,  if  said  stock  and 
bonds  had  not  already  been  Issued,  plain- 
tiff had  already  made  a  contract  with  the 
Geoi-gla  Midland  &.  Gulf  Railroad,  Con- 
struction Railroad  Company,  or  other 
company,  to  give  them.  In  said  stock  and 
bonds,  sufflclent  to  make  said  aggr^ate 
to  build  said  railroad,  and  afterwards  de- 
livered them  to  said  company, — all  ot 
which  was  unknown  to  defendant  when 
he  gave  the  note,  and  he  would  not  other- 


wise have  givm  same."  We  think  the 
coart  erred  in  striking  this  idea.  It 
charges  that,  at  the  time  the  aefuidant 
gave  his  note,  he  did  so  upon  the  represea- 
tatlons  of  the  president  ot  the  company, 
and  other  agents  sent  out  by  It  to  obtain 
subscriptions,  that  the  road  would  only 
Issue  stock  to  the  amount  of  $3,000  per 
mile,  and  would  only  bond  it  to  theamoant 
ot  $12,000  per  mile,  whereas,  in  truth,  at 
the  time  these  representations  were  made, 
stock  had  already  been  issued,  or  agreed 
to  be  issued,  to  the  amount  ot  $12,000  per 
mile,  and  bonds  had  been  Issned.or  agreed 
to  be  Issued,  to  the  amount  ot  $16,000  per 
mile;  that  these  repreeentations  induced 
defendant  to  give  his  note  for  the  stock  of 
said  company ;  that  tbey  were  false,  and 
were  known  to  be  so  at  the  time  theiy 
were  mode  by  the  president  and  othw 
agents  ot  the  company.  It  thefaets  set  up 
In  this  plea  are  true,  we  do  not  thlok  that 
the  plaintiff,  the  railroad  company,  would 
be  entitled  to  recover  the  amount  of  this 
subscription,  when  obtained  by  these 
fraudulent  representations.  It  the  defend- 
ant was  induced  to  give  his  note  by  the 
representations  that  stock  only  to  the 
amount  of  $8,000  per  mite  would  be  Issued 
on  the  road,  and  that  only  $18,000  ot 
bonds  per  mile  would  be  Issued  thereon, 
and.  at  the  time  these  representatloas 
were  made,  stock  to  the  amount  of  $12,000 
per  mile,  and  bonds  to  the  amount  of  $15,- 
000  per  mile,  had  been  issued,  or  agreed  to 
be.  and  afterwards  in  fact  were  issued,  we 
do  not  thiuK  that,  either  In  law  or  In 
morals,  the  defendant  Is  bound  by  his  sub- 
scription, Wethtnk  thecourt  shouldhave 
submitted  this  plea  to  the  Jury,  and  have 
allowed  them  to  pass  upon  the  question 
ot  whether  these  representations  were 
made,  and,  if  so,  whether  th^  were  talse 
at  the  time  they  were  made. 

2.  We  think  that  the  clause  in  the  note 
as  to  the  distance  that  the  line  of  the  road 
should  be  from  the  court-house  in  McDon- 
ough  Is  ambiguous,  and  the  court  should 
h,ive submitted  It  to  the  jury,  and  let  them 
say  what  the  misunderstanding  was  be- 
tween the  parttee,-r-whether  the  dletance 
should  be  taken  literally,  as  expressed,  or 
only  substantially,  with  r^rence  to  the 
too  venience  of  the  cltlien  and  the  public. 

Judgment  reversed. 


(Sugpnme  Court  ttf  Oeorgta.  Msirdh  1890.) 

EXBODTION— C^L.AnUOTTaiBDPAXTnil— BVIDBNOS. 

Where  a  cAalm  to  proper^  levied  w  is  In- 
terposed by  A  third  person,  toe  record  of  a  salt  la 
equity  between  tbe  s&me  partleH,  ia  which  It 
wu  alleged  that  the  propei^  bad  been  sold  un- 
der tbe  ftame  ezecntion,  that  claimant  caused  it  to 
be  purchased  for  her  benefit,  and  that  tbe  sale  wma 
procured  by  fraud,  and  adeoree  was  rendered  seU 
ting  aside  the  sherifE's  dead  tor  frand(  U  ednitasl- 
ble. 

Error  trom  superior  court,  Warne  eonn- 
ty;  Atkinson,  Judge. 

F.  H.  Hturia^  for  plalntllf  In  error.  J,  G. 
Ntcbolle,  8.  W.  Hitcb,  andfianiBOii  <ft  Pee- 
plea,  for  d^endant  In  error, 

BLA.NDFOSD,  J.  Anexecution  Infaror  <rf 
the  def«tdant  in  error  was  levied  upon  cer- 
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tain  property  to  which  the  plaintiff  In  er- 
ror Interposed  a  claim.  Upon  the  trial  of 
the  case  the  Jury  faunrl  the  property  snb- 
ject,  and  thereupon  the  claimant  moved 
tlie  court  for  a  new  trial  upon  many 
erounds,  which  was  denied  by  the  court; 
and  theclalmant  excepted.  As  to  the  gen- 
eral srrounds  of  the  motion,  that  the  ver- 
<1ict  was  coutrury  to  law  and  the  evi- 
dence, and  without  evidence  to  support  It, 
we  need  only  say  that  In  our  opinion  the 
evidence  abundantly  sustained  the  verdict 
rendered  by  the  Jury  In  this  case,  if  It  did 
not  absolutely  demand  it.  There  are  sev- 
eral exceptions  tnkea  to  the  charge  of  the 
«onrt,  all  ot  which  we  hare  considered, 
but  do  not  think  ai-e  well  founded.  We 
think  the  court  chai^^  the  law  m  appll* 
cable  to  the  facts  of  this  case. 

Exception  Is  also  taken  to  the  admission 
of  certain  evidence,  to-wit,  the  record  of  a 
caae  In  equity  between  these  parties  and 
flome  others,  wherein  a  decree  was  had  tor 
the  defendant  in  error.  The  main  allega- 
tions in  that  case  were  that  the  proi>erty 
cow  levied  upon  and  claimed  had  been 
eold  under  this  same  execution,  and  that 
the  plaintiff  In  error  caused  the  same  to  be 
purchased  by  a  person  at  said  sale  for  her 
benefit;  the  bill  in  that  case  alleging  that 
the  sale  was  prooured  by  fraud,  ana  set- 
tinf?  forth  the  facts  which  constituted  sidd 
fraud.  A  decree  was  rendered  In  thatcase 
setting  aside  the  deed  made  by  the  sheriff 
nnder  said  %a1e.  We  think  this  record 
boi-e  remotely  upon  the  present  case,  and 
tlierefore  there  was  no  errur  In  admitting 
the  same  In  evidence. 

Another  exception  is  taken  to  the  ruling 
of  the  court  In  refusing  to  allow  testimony 
of  certain  witnesses  for  the  purpose  of  es- 
tablishing a  deed  which  had  formerly  been 
mnde  to  the  plaintiff  in  error  by  Clary  and 
Hnzleharrtt,  and  to  show  that  the  same 
tiudbeen  lost  ordestroyed.  Wehare  some 
doubt  as  to  whetherthls  testimony  should 
have  been  rejected;  but  we  are  satisfied 
that,  if  this  testimony  had  been  admitted, 
the  rerdlct  Is  as  It  should  have  been.  If 
this  were  aclose  case,  ourmllng,  probably, 
would  beotberwlse  than  It  1b  ;  but  we  think, 
ander  the  facts  ot  this  cose,  that  Justice  has 
been  done,  and  that  this  litigation  should 
cease,  this  being  the  seconder  third  verdict 
rendered  In  favor  of  the  defendant  in  error 
ajralnstthe  plaintiff  In  error.  So  the  Judg- 
ment ot  the  court  below  Is  affirmed. 


West  t.  WiLiJjJia. 
ifSupnnu  Omart  of  Cfeorgta.  Maroh  19;  1890.) 
PoiSHBOBT  Wabbjlhtb— Boin>. 
When  the  maglBtnte  who  tries  the  Isne 
under  *  pOBseBSory  nambt  fails  to  fix  the  amount 
of  the  bond  at  required  by  Code  Oa.  f  4036,  the 
Judge  of  the  superior  court,  on  the  bearing  of 
a  eerUoroH  to  the  Judgment  of  the  mafflBtrate,  mi^ 
flx  tbs  smonnt,  and  require  the  bond  to  be  given. 

Error  from  snjwrior  court,  Glynn  coun- 
ty; Atkinson,  Judge. 

F.  H.  Harrts,  for  plaintiff  In  error.  J.H. 
Ztumpkbtf  for  defendant  tai  error. 

SnraoNS,  J.  1.  The  evld«ice  was  con- 
flicting in  this  ease.  The  magistrate  who 
tried  the  Issue  under  the  possessory  war- 
rant found  In  taTor  of  the  defendant  In  er^ 


ror.  A  writ  of  eerf/orar/ from  his  decision 
was  sued  out,  and  granted  by  the  judge. 
Upon  the  hearing  thereof,  the  Judgment  of 
the  magistrate  was  affirmed.  The  eTl- 
dence  being  conflicting,  and  the  Judge  be- 
ing satisOed  with .  t^e  Judgment  of  the 
magistrate,  we  cannot  say  that  he  erred 
in  overruling  the  certiorari. 

2.  The  magistrate  having  failed  to  fix 
the  amount  of  the  bond  required  under  the 
statute,  there  was  no  error  In  the  trial 
Judge  fixing  the  amount,  and  requiring 
the  bond  tu  be  given  according  to  law.  In 
the  case  of  Hillyer  v.  Brogden,  67  Ga.  24, 
where  no  bond  was  required  of  the  plain- 
tiff,  this  court  remanded  the  case,  with  di- 
rections that  the  superior  court  modify  Its 
Judgment,  and  require  a  bond.  We  think, 
therefore.  It  was  proper  for  the  Judge  of 
the  superior  court,  In  passing  flually  upon 
the  case,  to  require  the  bond  to  be  given. 

JTndgment  affirmed. 


CLBMBirrs  et  af.  t.  Btatb. 
{Supreme  Cov/rt  cjf  Oeorffla,  Uaroh  12,  IBK.) 

BOBBBBT— WbAV  CO^ISTITDTM. 

While  B.  was  In  bis  smoke-house,  about  16 
paces  from  his  house,  defendant  came  up  and  said 
that,  if  B.  put  his  head  out,  he  would  "shoot  It  off.* 
While  B.  was  thus  detained,  co-defendant  entered 
the  house,  and  carried  off  valuables  belODsing  to 
B.,  who  did  not  know  for  what  purpose  he  was 
being  detained  until  defendants  had  left.  Held  a 
suffloleab  taking  in  the  presence  of  B.  to  ooosti- 
tnte  robbery. 

Errorfrom  superiorcourt.Coffeecounty ; 
Atkhs'son,  Judge. 

S.  W.Hitch  SLndJ.H.  Lampkia, tor  plain* 
tifta  In  error.  W,  G.  Br&ntley  and  D.  B. 
Boantree,  for  the  State. 

Simmons,  J.  1.  William  and  Charles 
Clements  were  Indicted,  tried,  and  con- 
victed of  robbery.  They  made  a  motion 
for  a  new  trial  npon  several  grounds, 
which  was  overruled  by  the  court,  and 
they  excepted.  The  evidence  aa  to  the 
robbery  was.  In  substance,  as  follows: 
Between  7  and  8  o'clock  on  the  evening  ot 
January  19, 1888,  Bird  went  Into  his  smoke- 
house to  weigh  out  rations  for  his  hands. 
While  he  was  In  there,  a  man  ran  up,  and 
said  that  the  first  one  who  put  his  head 
out  he  would  shoot  It  off;  said  they  were 
after  a  murderer  that  bad  killed  four  men 
In  Dooly  county,  and  were  told  he  was 
there.  Bird  asked  what  was  his  name, 
and  the  man  said  he  did  not  know,  but  the 
sheriff  did,  and  that  the  place  was  sur- 
rounded. Bird  looked  through  the  crack, 
the  room  being  built  of  logs,  aad  the  man 
was  standing  with  his  face  towards  Bird, 
who  could  not  tell  anything  about  him, 
only  he  was  a  stout  man,  and  be  stood  in 
a  shooting  position.  After  a  little  wbllethe 
man  disappeared,— "kinder  backed  off," 
—and  Bird  waited  nntll  hethonghfc  it  was 
time  for  a  man  to  come  from  anywhere 
around  in  50  or  60  yards,  and  he  did  not 
come;  and  Bird  said,  ** I  am  going  out,  if 
you  do  shoot;"  and  went  out.  When  he 
got  to  the  back  door,  he  met  his  wife  com- 
ing In  from  the  kitchen,  and  she  asked  him 
If  be  knew  his  chest  was  gone,  aad  he  told 
her, ''KG."  Before  that  man  came  op,  a 
gun  was  fired  oft.  The  chest  was  right 


Digitized  by 


Google 


606 


SOUTHEASTERN  BEPOBTBB.  Voi-  11. 


(Ga. 


under  the  bed,  wbicli  atood  at  the  front 
door  of  Bird's  dwelllnK-house.  There  was 
a  piazza  running  alonK  h.y  the  front  door, 
and  the  chest  had  been  talien  oat  by  that 
door.  The  amoke-houae  waa  "  aorter 
back"  or  that  house.  The  bed  was  from 
one  and  a  half  to  t^o  feet  from  the  front 
ptazza.  The  chest  could  have  been  seen 
under  the  bedstead.  It  was  under  the  bed 
when  Bird  went  to  the  smoke-house.  It 
eonti^ned,  before  It  was  broken  open,  sev 
eral  hundred  dollara  in  currency,  and 
deeds,  and  papers.  He  was  alarmed  or 
dased  by  the  etatenient  made  while  he 
was  in  the  smoke-huuee,  by  the  man  on 
the  outside,  who  was  standing  within 
eight  feet  with  hie  gun  in  a  shooting  ponl- 
tion,  so  he  could  not  put  his  head  out. 
The  smoke-house  was  about  16  steps  from 
the  dwelling-houHe.  Nobody  aaid  any- 
thing to  him  about  taking  his  money,  and 
nobody  took  anything  from  his  person. 
The  chest  was  not  very  heavy.  It  was 
Bbout  18  inches  long,  and  about  14  inches 
higb.  It  was  generally  known  that  he 
kept  hts  valuables  In  that  chest.  There 
was  other  evidence  tending  to  show  that 
the  plaintiffs  in  error  were  the  guilty  par- 
ties, but  It  is  unnecessary  to  detail  it 
bere^  as  the  main  question  is  whether,  un- 
der the  facts  above  set  out,  the  offense 
waa  robbery. 

Under  the  above  stated  facts,  the  court 
charged  the  jury  as  complained  of  In  the 
third  and  fourth  grounds  of  the  motion 
.for  a  new  trial,  which  is  alleged  by  the 
plaintilts  In  error  to  be  erroneous.  These 
grounds  are  as  follows:  "(S)  Because  the 
court  erred  In  the  following  charge  to  the 
iury:  *In  order  to  convict  these  defend- 
ants, it  must  appear  that  the  goods  al- 
leged to  have  been  token  were  taken  from 
the  person  of  the  owner.  By  this  you  are 
not  to  understand  that  the  goods  must 
have  been  in  the  hands  of  or  attached  to 
the  person  of  the  owner.  All  his  property, 
BO  far  as  eases  ol  this  character  are  con- 
cerned, is.  In  contemplation  of  law,  upon 
the  person  of  the  owner,  which  la,  at  the 
time  of  taking,  in  the  immediate  presence 
of  the  owner,  oris  so  near  at  hand,  or 
stored  In  such  position, that,  at  thetlme 
of  taking,  It  Is  under  the  immediate  per- 
sonal protection  of  the  owner.  If  the 
goods  are  in  that  condition,  then  they 
are,  within  the  contemplation  of  law,  upon 
the  person  of  the  owner.'  (4)  Because  the 
court  gave  the  following  charge:  'That 
goods  stored  In  the  dwelling-house  are 
deemed  to  be  upon  the  person  of  the 
owner,  In  contemplation  of  law,  so  far  as 
cases  of  this  characterare  concerned. when 
the  owner  thereirf  Is  either  personally 
therein,— that  la.  In  his  dwelling-house,  or 
In  any  house  so  nearly  adjacent  thereto  as 
that  the  whole  Is  under  his  Immediate  per- 
sonal dominion  and  control.  If  you  shall 
find  from  this  evidence  that  in  the  county 
of  Coffee,  upon  the  day  named  in  the  in- 
dictment, the  goods  alleged  to  have  been 
stolen  were  the  property  of  Wiley  Bird ; 
that  they  were  of  aomti  value;  that  they 
were  atored  In  the  dwelling-house  of  the 
owner ;  that  the  owner  thereof  was  pre- 
sent therein,  or  In  a  house  so  nearly  ad- 
jacent thereto  as  that  the  same  waa  under 
hlfl  Immediate  protection,  dominion,  and 


control;  that  the  defendants,  acting  in 
concert.  Intending  by  violence  or  Intimida- 
tion to  take  and  carry  away  the  i^oods 
described  in  the  indictment,  and  by  threats 
of  violence  patting  him  In  fear,  within  the 
meaning  of  that  term  as  the  court  has 
defined  it  to  yon,  and  by  this  means  over- 
came his  will;  and  that,  while  under  tlie 
influence  of  such  fears,  the  other  entered 
the  dwelling-house  of  the  owner.and  took 
and  canted  away  the  goods  described, 
with  the  Intent  to  steal  toe  same,— then  it 
would  be  your  duty  to  convict  them,  even 
though  it  should  appear  tliat,  at  the  ex- 
act moment  of  taking,  the  owner  had  no 
knowledge  that  hie  goods  were  being 
taken,  or  of  the  purpose  of  the  defendants 
in  their  putting  him  in  fear.*" 
We  do  not  think  that  the  court  erred  in 

firing  the  charges  complained  of,  under 
he  facts  of  tills  ease.  It  is  not  necesBary, 
in  a  case  of  robbery,  to  prove  that  the 
property  was  actually  taken  from  the  per- 
son of  the  owner,  but  it  la  sufficient  if  it  is 
taken  In  his  presence.  Crews  v.  State,  ft 
Cold.  350;  State  v.  Jenklna,  36  Mo.  372;  2 
Rubs.  Crimes,  106, 107  ;  2  Rose.  Crlm.  Ev. 
936,  936.   In  the  present  case.  Bird,  the 

Erosecntor,  was  in  his  smoke-bouse,  with- 
1  IS  steps  ol  tbedweUlng-house  which  con- 
tained the  chest.  All  the  property  In  this 
dwelling-house,  in  contemplation  of  law. 
was  In  his  Immediate  poaaeeslon  and  con* 
trol.  He  was  found  by  the  defendants  in 
this  smoke-house,  and  was  prevented  by 
threats  and  intimidation  from  leaving  the 
amoke-house,  and  going  into  his  dweiUng- 
houae.  He  was  kept  In  the  smoke-house  a 
sufficient  length  of  time  to  enable  some  of 
the  defendan  ts  to  enter  the  d  welliug-house, 
and  take  the  chest  therefrom.  Suppose 
the  defendants  had  found  Bird  on  the 
front  steps  of  his  plazsa,  and  had  carried 
him  by  force  to  this  smoke-house,  and 
locked  him  therein,  and  had  then  gone 
back  to  his  house*  and  stolen  hla  chest. 
Could  it  be  said  that  the  taking  was  not 
in  his  presence?  Suppose  they  nad  found 
him  In  his  dining-room,  and  locking  him 
therein,  had  gone  to  the  front  room,  and 
taken  the  chest.  Would  not  that  have  been 
In  his  presence?  Suppose  the  owner  of 
cattle  la  out  In  the  pasture  with  them, 
when  a  man  comes  up,  and  points  a  pistol 
at  him,  telling  him  to  stay  where  he  la. 
At  the  same  time  confederates  of  the  ag- 
gressor drive  the  cattle  off  from  another 
part  of  the  field.  Would  not  that  be  a 
taking  In  the  presence  of  the  owner?  See 
2  East,  F.  C.  707.  In  the  case  of  State  r. 
Calhoun,  lately  decided  by  the  snpreme 
court  of  Iowa,  the  accused  wer.t  Into  the 
dwelling-house  of  a  lady,  and  Into  the 
room  where  she  waf,  and  by  violence  and 
intimidation,  throwing  her  down  and 
tying  her,  extorted  Information  as  to 
where  her  valuables  were.  Being  told 
that  they  were  in  another  room,  he  left 
her  tied,  and  went  into  the  other  room, 
where  he  got  her  moneyand  watch.  This 
was  held  to  be  a  taking  in  the  presence  of 
the  owner,  notwithstanding  it  occurred 
in  a  different  part  of  J;he  house  from  that 
in  which  tiie  owner  was  tied.  72  Iowa, 
432.  84  N.  W.  Rep.  194.  Bishop,  In  his  work 
on  Criminal  Iiaw,  (volume  2,  §§  1177. 1178«) 
says:  "The  meaalng  of  this  legal  phrase 
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Is  uot  that  the  taking  mast  neceBBarlly  be 
from  the  actual  contact  ot  the  body,  but 
if  It  la  from  ander  the  personal  protection 
that  will  BQfBce.  Within  tbla  doctrine  the 
person  maybedeemed  toprotectall  things 
beluuging  tu  the  Individual,  within  a  dis- 
tance not  easil;  defined,  over  which  the 
Influence  of  the  personal  presenceextendu.  ** 
In  the  caae  ot  Merrlniau  t.  Hundred  ot 
Chippenham,  2  East,  P.  C.  709,  it  was  held 
that,  where  a  wagoner  was  forcibly- 
stopped  In  the  highway  by  a  man  under 
fraudalent  pretense  that  his  goods  were 
unlawfully  carried  for  want  ot  a  permit, 
and  while  they  were  going  to  a  magis- 
trate to  obtain  the  permit  the  man's  con- 
federates took  away  the  goods,  this  was 
sufficient  proof  of  a  taking  to  constitute 
robbery.  See,  also,  same  case  quoted  In  3 
Greenl.  Er.  §  228.  So  we  think  that, where 
the  prosecutor  was  within  15  steps  of  the 
property  stolen,  and  was  kept  away  by 
threats  and  intimidation  by  one  of  the  de- 
fendants, while  the  other  stole  the  chest, 
the  taking  was  in  the  presence  of  tfaeprose- 
cutor. 

2.  The  verdict  was  found  by  the  Jury 
upon  the  proper  count  In  the  Indictment, 
and  the  evidence  authorized  the  finding. 

Judgment  affirmed. 


Stanford  v.  Connert. 
^Supreme  Court  of  Oeorgia.  Uaroh  81,  1800.) 
Fbihoipal  akd  Sdutt— Exboqtiok— Ldutji- 

TIOS8. 

1.  An  exeoQtton  was  levied  by  a  surety  on  the 
property  of  his  pri&oipal  17  yeara  after  it  was  first 
Uaued,  out  tt  bad  been  kept  alive  for  8  years  by 
varlouB  entries,  and  was  tben  leTied  on  proper- 
ty of  the  sarety,  who  filed  an  affidavit  of  illegality 
thereto,  nnder  Code  Ga.  |  8M4,  and  suspended  its 
ooUeetioD  for  9  Tears  by  Ut^Utm.  Code  Ga.  i  3107, 
provides  tb«t  m  surety  who  has  psld  an  exaoaUon 
ui  whole  or  in  part  •dbU  have  the  same- control  of 
it,  for  the  purpose  of  reimburslDg  himself  from  bis 
principal,  as  tbe  original  plaintiff.  Section  2914 
I^TldBs  that  an  execution  shall  not  be  enforced 
after  tbe  lapse  of  7  years  from  tbe  last  entry 
made  on  It  by  the  proper  officer.  SeZd,  the  exe- 
ontioB  was  not  dormant,  as  the  right  of  the  surety 
did  not  acome  until  he  finally  paid  it. 

S.  ^ialntiif  in  tbe  original  suit  assigned  his 
judgment,  and,  16  years  later,  again  assigned  it,  to 
anoUierperson.  Jaeld,  the  seooud  assignment  was 
Inoperauve  as  to  tbe  rights  of  tbe  surety  debtor, 
who  hadpaid  to  first  asabnee. 

S.  Where  the  execution  bad  been  partly  pE^d 
by  the  principal,  an  instruction  that,  li  tbe  Jury 
find  anofa  to  be  the  fact,  they  are  still  to  find  for 
plaintUE,  the  surety,  tbe  wbole  amount  of  tbe  ex< 
eeutton,  la  error,  nnder  section  2107,  providing  that 
the  snrety  shall  he  reimbursed  only. 

4.  Where  tbe  property  of  tbe  principal  was 
levied  on  at  the  instance  of  the  surety,  who  bid  it 
In,  but  afterwards  refused  to  take  it  at  his  bid,  an 
instruction  that  the  principal  is  not  entitled  to  a 
sradit  for  the  amount  of  thia  bid,  in  a  subsequent 
pcooeeding  by  the  snrety  to  enfoioe  the  exeontion 
against  him,  is  not  error. 

Error  to  superior  court,  Chatham  coun- 
ty; Falugant,  Judge. 

Code  Oa.  §  2914,  provides  that  no  dr»- 
mestlc  judgment  shall  be  enforced  if  execu- 
tion has  been  Issued,  and  seven  years  have 
expired  from  tbe  time  of  the  last  entry  up- 
on it,  made  by  an  officer  authorized  to  ex- 
ecute and  retam  the  same.  Section  3664 


provides  that,  when  an  execution  against 

the  property  ot  a  person  shall  Issue  Illegal- 
ly, or  shall  be  proceeding  illegally,  such 
person  may  make  oath  to  the  Illegality, 
and  give  bond  for  the  forthcoming  of  the 
property. 

I^ter  A  Jtavenel,  for  plalntllt  in  error. 
R.  B.  Ricb&rda,  for  defendant  In  error, 

Simmons,  J.  1.  We  think  the  court  was 
ight  In  holding  that  the  execution  In  this 
case  was  not  dormant.  It  was  kept  alive 
from  the  time  it  was  Issued,  in  187U,  up  to 
1U78,  by  various  entries.  On  No%'ember  4th 
of  the  latter  year,  It  was  levied  on  tbe 
property  of  Hone,  the  security,  and  Hone 
filed  an  affidavit  of  Illegality  thereto,  and 
subsequently  a  bill  in  equity  seeking  tu  en- 
Join  tbe  execution,  and  setting  up  equities 
existing  between  him  and  Dillon,  the  as- 
signee of  the  execution,  in  whose  favor  It 
was  proceeding.  This  bill  was  afterwards 
transferred  to  theclrcult  court  of  tbe  Unit- 
ed States,  and  on  February  22,  1887,  in 
that  court,  this  cause  and  a  oUl  of  review 
filed  against  Ehrllcb,  executor  of  Dillon, 
were  ordered  dismissed  as  settled.  So  It 
seems  that,  from  the  year  1878  to  1887,  this 
execution  was  held  up  by  the  lltiKatlcm 
upon  the  affidavit  of  Illegality  and  the 
original  .bill  filed  by  Hone  against  Dillon, 
and  the  bill  of  review  filed  by  bim  against 
Dillon's  executor.  It  seems  from  the  rec- 
ord that  during  these  years  tbe  plaintiff 
was  active  In  endeavoring  to  enforce  this 
claim,  and  he  was  resisted  by  Hone,  one  of 
the  defendants  in  &,  fa.,  and  the  security, 
and  was  prevented  from  collecting  the 
amount  due  on  the  execution. 

This  court  has  frequently  decided  that 
any  bona  Sde  action  on  the  part  of  the 
plalnttS  In  execution  which  shows  that 
he  intends  to  keep  the  Judgment  alive  will 
prevent  its  dormaucy.  Smith  v.  Rust,  79 
Ga.  519,  5  S.  E.  Rep.  250 ;  Giiolston  v.  O'Kel- 
ley,  81  Ga.  19,  7  S.  E.  Rep.  107;  Long  v. 
Wight,  82  Ga.  431,  i»  S.  E.  Rep.  53.5,  and 
cases  there  cited.  But  It  Is  insisted  by 
counsel  fur  plaintiff  in  error  that,  while 
this  lltlgationmayhavekept  theexecution 
alive  as  against  Hone,  the  security,  yet, 
as  Miller,  tbe  principal,  was  no  party  to 
the  litigation.  It  did  not  keep  It  alive  as 
to  him ;  and  be  relies  upon  tbe  case  of 
Mays  V.  Comptoa,  lit  Ga.  269,  to  sustain 
him  Id  that  position.  We  do  not  think 
that  case  should  control  us  In  the  decision 
of  this,  because  the  facts  In  It  are  venr 
different  from  tbe  facta  of  this  case.  Id 
the  former  case  the  litigation  was  between 
the  creditor,  the  plaintiff,  and  Taylor,  one 
of  the  sureties.  Compton,  the  otbef  sure- 
ty, was  not  interested  In  the  litigation, 
and  had  paid  one  half  of  the  debt.  There 
was  no  reason  why  the  plalntiti,  Mays, 
could  not  have  had  his  execution  levied 
upon  Compton's  properly,  and  collected 
the  whole  amount  from  him.  But  Instead 
of  doing  that  he  chose  to  litigate  with 
Taylor,  the  other  surety;  and,  when  Tay- 
lor defeated  him,  he  then  tried  to  collect 
the  balance  due  upon  the  execution  out  of 
Compton.  This  court  held  that,  as  be- 
tween Compton  and  the  plaintiff,  the  exe- 
cution was  dormant.  We  apprehend, 
however,  that,  U  Taylor  had  not  succeed- 
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ed  In  defeating  Haya,  and  Maya  had  col- 
lected the  whole  of  the  execatlon  out  of 
Taylor,  and  Compton  had  not  paid  his 
part,  and  Taylor  had  undertaken  to  col- 
lect Compton'B  proportion  out  of  him,  the 
court  would  not  have  decided  that  the  ex- 
ecution was  dormant  as  betweea  them, 
because  Taylor'a  right  to  control  the  exe- 
cution against  Compton  would  not  have 
accrued  till  he  had  paid  It  off.  and  the 
statute  would  not  ran  agalnat  him  till  his 
right  to  enforce  the  execution  had  accrued. 
In  this  case  the  litigation  was  between 
the  creditor  and  Hone,  the  only  aecurity. 
Hone  had  no  claim  or  right  against  his 
principal,  Miller,  until  he  had  paid  off  the 
execution.  Aa  soon  as  he  did  this,  by  vlr- 
tue  of  the  statute,  he  succeeded  to  all  of  the 
rights  of  the  plaintiff,  and  had  a  right  to 
control  the  execution  against  Miller,  his 
principal,  to  reimburse  himself  for  the 
amount  he  had  been  compelled  to  pay  for 
hiB  principal.  Cp  to  that  time,  ho  had 
DO  claim  or  right  against  his  principal.  It 
required  payment  of  the  execution  by 
him  to  gire  him  any  such  light.  He  was 
no  parcbaaer, — no  volunteer, — but  was 
compelled  by  the  atem  Judgment  of  a 
court  to  pay  It.  When  he  complied  with 
that  Judgment,  for  the  first  time,  his  right 
accrued;  and  the  statute  did  -  not  and 
could  not  run  against  him.  In  favor  of 
his  principal,  until  he  bad  therigbt  tocon- 
trol  the  execution.  We  think,  therefore, 
that  where  an  execution  is  levied  upon  the 
property  of  the  principal  or  security,  and 
either  litigates  the  matter  in  the  courts, 
the  statute  does  not  runln  favor  of  throne 
whose  property  Is  not  levied  upon,  and 
who  Is  not  a  party  to  the  litigation. 

2.  There  was  no  error  In  refusing  to  sub- 
mit the  second,  third,  and  fifth  grounds  of 
Illegality.  We  think  that  the  letter  of  Oc- 
tober 4, 1870,  from  Maya,  the  plaintiff  in  tt. 
A.,  to  Querard,  operated  as  an  assignment 
of  this  Judgment  to  Dillon.  Dugas  v. 
Mathews.  9  Oa.  610.  DlUun  being  the 
owner  when  Hone  satisfied  him,  be  was 
entitled  to  the  execution  by  operation  of 
law,  and  could  have  It  assigned  to  Con- 
nery,  or  any  one  else.  If  this  was  a  legal 
assignment, — and  we  think  it  was,— the 
transfer  by  Mays  to  Collier  In  February, 
1885,  and  the  transfer  by  Collier  to  Rankin 
on  the  same  day,  were  Invalid,  because 
Mays,  the  plaintiff  in  the  Judgment,  bad 
parted  with  his  right  and  title  thereto.  W. 

Maya,  the  owner  of  the  0.  fa.,  says  in  bis 
letter  of  October  4, 1870,  to  his  attorney, 
Ouerard,  that  "the  execution  against  Mil- 
ler and  Hone,  security,  for  my  use,  In  the 
name  of  W.  H.  Mays,  ia  the  property  of 
David  B.  Dillon,  and  la  subject  to  his  con- 
trol and  direction;  and  yon  arehereby  au- 
thorized to  pay  the  amount  over  to  him 
when  collected,  or  assign  him  the  execu- 
tion, It  he  requires  It."  This,  as  we  have 
Heen,  was  an  assignment  from  Ma^to  Dil- 
lon, and  after  this  assignment  Mays  had 
no  further  Interest  In  the  Judgment ;  and, 
when  Mays  afterwards  undertook  to  as- 
sign the  Judgment  to  Collier,  the  title  be- 
ing out  of  him,  of  course  he  could  transfer 
none  to  Collier.  Under  the  facts  as  they 
appeared  before  the  trial  Judge  at  the  time 
lie  ruled  upon  this  ground,  the  assignment 


to  Connery  was  founded  upon  the  De- 
ment made  by  Hone  to  Dillon,  and  there 
was  no  evidence  that  Hone  had  any  notice 
of  the  assignment  to  Collier  and  tu  Rankin. 
Therefore,  there  was  no  error  in  not  sub- 
mitting this  ground  to  thejury.  This  dis- 
poses of  the  grounds  of  illegality  not  sub- 
mitted by  the  court  to  the  jury,  escept  the 
seventh  ground,  upon  which  no  point  was 
made.  Had  it  been  objected  to,  doubt- 
less the  court  would  have  disallowed  It. 

3.  The  fourth  and  alxth  grounds  were 
submitted.  These  grounds.  In  substance, 
are  that  the  execution  and  Judgment  bad 
been  paid  off  and  satisfied ;  that  Miller  had 
furnished  Hune  with  the  money  and  meaus 
to  pay  off  said  Judgment  prior  to  1878; 
that  Hone  had  only  paid  upon  tbe  execu- 
tion ¥370.75,  and  that  he  bad  been  reim- 
bursed by  property  which  he  had  bid  oft 
of  deponent'stor  f585.for  which  Hone  was 
liable  and  responsible;  that  Hone  had  In 
his  hands,  prior  to  the  payment  of  any 
part  of  the  execution,  f 1,000  of  deponent's 
money  —  which  had  been  placed  la  his 
hands  to  protect  hlmajcalnattbeexecntlon 
—that  he  had  not  paid  upon  theexeentlon, 
as  much  as  he  was  liable  for,  and  was  re- 
ceived in  his  hands  for  his  reimbursement; 
and  that  Connery,  having  no  interest  the 
Judgment  and  execution  except  that  which 
he  acquired  through  Hone,  had  no  right 
to  press  the  execution  for  more  than  Hone 
might  press  It  against  deponent.  Upon 
these  grounds  the  court  charged  the  Jury: 
**If  the  execution  was  taken  up  by  Hone 
with  money  and  means  of  his  own,  then 
the  execution  cau  now  be  collected,  and 
your  verdict  ought  to  be  for  tbe  plalntltt. 
If  a  part  of  the  execution  has  been  paid  by 
Milter,  and  any  part  is  now  due,  yuu  should 
find  for  the  plaintiff,  because  the  law  re- 
qnli-ed  that  a  defendant  In  execution  who 
has  partially  paid  an  execution  before  he 
can  atop  Its  progress  on  thatground,  must 
pay,  or  tender  In  payment,  the  amount 
due.  If  the  execution  had  been  entirely 
paid,  it  cannotbecoUected,  and  you  should 
find  for  the  defendant."  We  think  the 
court  erred  In  giving  these  Instructions  to 
the  jury.  Under  our  law,  (Code,  $  2167.)  a 
surely,  when  be  pays  off  a  Judgment 
against  himself  and  his  principal,  can  con- 
trol the  same  only  to  retmburse himself  for 
what  he  has  paid.  It  he  buys  the  Judg- 
ment at  a  discount,  he  can  only  recover 
from  his  principal  the  money  he  paid  out  In 
the  purchase.  If  the  execution  Is  levied 
upon  his  property,  and  he  litigates,  and 
thereby  effects  a  compromise  for  lees  than 
the  amount  of  the  Judgment,  he  can  only 
recover  from  his  principal  tbe  amount  he 
paid  In  tbe  compromise.  To  llluatrate.  If 
Hone  compromised  this  case  with  Dillon 
or  hl8executor,and  only  paid  fifteen  or  ^x- 
teen  hundred  dollars.  Including  tbe  fees 
paid  to  Dillon's  attorney,  he  could  not 
compel  Miller,  his  principal,  to  pay  the 
whole  ¥3.000 apparently  dueupon  thejiidg- 
ment.  The  Code  only  allows  blm  to  con- 
trol the  judgment  for  the  purpose  of  reim- 
bursing himself  the amuunthe paid  out  for 
his  principal.  When  he  does  that,  the 
judgment  and  execution  are  paid  off  ani 
discharged.  If  a  aecurity  pays  off  an  ex- 
ecution, and  has  It  levied  upon  the  prop- 
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erty  of  his  principal,  and  tiiat  principal 
files  an  affidavit  of  lllegaUtv  allesins  that 
the  execatlun  haa  been  paid  off,  and  It  ap- 
pears upon  the  trial  that  it  has  only  been 
partially  paid,  it  is  error  in  the  court  to  In- 
stroct  the  Jury  that  they  mast  find  for  the 
security  the  whole  amount  of  the  face  of 
the  execution,  as  the  court  did  Inthis  case. 
The  rule  of  court  upon  which  Che  learned 
ludire  predicated  this  charge,  in  our  opin- 
ion, does  not  apply  to  trials  In  court,  and 
only  prohibits  sheriffs  from  receiving  affi- 
daTlts  of  illesality  when  the  defendant  in 
i}. /b.  admits  a  part  to  be  due.  If  the  de- 
fendant, in  hla  affidavit,  admits  that  there 
is  something  due  upon  the  S.  fa.,  then  tlie 
sheriff  cannot  receive  the  affidavit  unless 
the  sum  admitted  to  be  due  Is  paid  or  ten- 
dered. Where  the  principal  all^ces  In  his 
affidavit  that  the  Jadgment  has  been  paid 
off,  the  sheriff  Is  bound  to  accept  It;  and 
If,  upon  the  trial  of  the  case  before  tbejury, 
It  should  appear  either  that  it  was  only 
partially  paid  ott,  or  that  the  security  had 
not  paid  the  full  face  value  of  the  execu- 
tion, he  could  enforce  It  onlyas  to  the  bal- 
ance dne  In  the  former  case,  or  only  as  to 
what  he  (the  security)  had  paid  In  the  lat- 
ter. **It  Is  clear  that  the  surety  is  entitled 
to  recover  the  amount  which  he  has  actu- 
ally paid,  with  Interest.  But  a  surety 
who  compounds  a  debt  tor  which  his  prin- 
cipal and  himself  have  become  Jointly  lia- 
ble, and  takes  an  asslicnment  of  that  debt 
to  a  trustee  for  himself,  can  only  claim 
aealnst  his  principal  the  amount  which 
be  has  actually  paid."  De  Coly.  Guar.  281. 
We  therefore  think  that  In  the  next  trial  It 
should  be  submitted  to  the  juiytuflndhow 
much  Hone  had  paid  upon  this  execution 
In  counsel  fees  and  costs,  and  In  compro- 
mising the  litigation  or  otherwise;  how 
much.  If  any,  had  MlUer  placed  in  Hone's 
hands  .to  pay  on  this  «cecutlon.  Deduct 
this  amount  from  what  Hone  paid,  and 
the  Jury  sbontd  find  for  the  balance,  and 
the  execution  proceed  for  thatamount.  If 
the  plaintiff  in  error  Insists  upon  the  pay- 
ment to  Rankin  as  payment  of  the  execu- 
tion. It  should  not  be  allowed  to  avail  him 
as  against  Hone,  because  he  knew  that 
Hone's  prop<a-ty  had  been  levied  upon,  and 
save  no  notice  to  blm  of  any  payment  to 
Rankin  so  as  to  avail  himself  of  It  In  his 
litigation  with  Dillon. 

4.  It  was  not  error  to  charge  that,  if  the 
proi>erty  of  Miller  was  levied  on  at  the  in- 
stance of  Hone  In  1873,  and  Hone  bid  off 
the  property,  and  did  not  take  It,  that 
fact  cannot  be  nsed  for  the  purpose  of  de- 
fense by  Miller.  If  Hone  bid  on  the  prop- 
erty at  sberltt'a  sale  and  refused  to  take  It 
at  his  bid,  and  the  property  was  not  re- 
sold at  a  loss,  we  cannot  see  how  Miller 
wasinjared.  Therelsnothlngin therecord 
tending  to  show  that  the  property  wasever 
resold,  or.  If  It  was,  that  It  brought  less 
than  Hone's  bid.  A  falrinference  from  the 
record  would  seem  to  show  that  Miller 
was  not  deprived  of  the  property  bid  In 
by  Hone.  If  be  was  Injured,  his  remedy  Is 
provided  in  theCode,  S§3655,.3656.  We  there- 
fore think  the  court  was  right  In  not  al- 
lowing Miller  a  credit  on  the  execution  for 
that  bid  made  by  Hone  at  the  sheriff's 
sale.  Judgment  reversed. 
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APPLSaUTH  V.  TlLLBRT. 

(Supreme  0<mrt  qf  NorQi  Carolina.  May  6, 
1890.) 

Pbomissobt  Notb— pREsuHPTioir  or  OwxEKsmr 
— Fai.ni>. 

The  mere  fact  that  a  negotiable  note,  sned 
on,  the  ezeoution  and  indorsement  of  which  are 
not  gneBtloned,  was  obtained  from  the  maker  by 
fraud,  will  not  jostlfy  the  rsfnsal  to  charge  that 
there  la  no  eviaeDce  to  rebat  the  presumption  of 
ownership  n^sed  by  its  produotiOD  oa  the  trial. 

Appeal  from  superior  court,  Halifax 
county;  Boykin,  Judge. 

This  action  was  commenced  beforea  Jus- 
tice of  the  peace  on  the  8th  day  of  June, 
1888,  on  a  note  In  words  and  figures,  as 
follows :  "  TlUery ,  N.  C,  Jn  nuary  20,  1888. 
f  100.  Ninety  days  after  date  X  promise  to 

Say  to  the  order  of  Messrs.  H.  Fink  & 
one  one  hundred  dollars,  value  received, 
at  the  office  of  Enre,Farrar&  Co..  Norfolk, 
Va.  J,  R.  Tiller Y."  The  plaintiff  alleged 
that  defendant  executed  the  note  sued  on, 
and  that  the  same  was  transferred  to  him 
for  value  and  before  maturity.  The  de- 
fendant admitted  the  note,  but  says  that 
its  execution  was  obtained  by  fraudulent 
representations  of  the  payees.  In  that  the 
payees,  in  consideration  of  the  note,  prom- 
ised to  give  defendant  the  formula  tor 
making  lubricating  oil,  and  refused  so  to 
do ;  and  defendant  averred  that  they  never 
bad  any  such  formula,  and  that  their 
promise  and  assignment  to  plaintiff  wera 
made  with  the  lnt«it  to  dnrand  the  de- 
fendant, and  denies  that  the  assignment 
was  made  before  maturity  or  for  value. 
The  Justice  gave  Judgment  \n  favor  of 
the  plaintiff,  and  against  the  defendant, 
for  f  100,  with  Interest  from  April  26,  1888, 
and  the  defendant  appealed  to  the  supe- 
rior court.  The  following  Issue  was  sub- 
mitted to  the  Jury :  Is  the  plaintiff  the 
owner  of  the  note  described  In  the  com- 
plaint? The  Jury  responded,  "No."  The 
plaintiff  producra  the  note  at  the  trial, 
and  offered  his  own  deposition  In  evidence, 
which  was  regularly  taken  In  the  city  of 
Baltimore, and  was  as  follows:  "My name 
Is  Rufua  W.  Applegarth.  I  am  48  years  of 
age.  I  reside  at  No.  1614  Boston  street,  In 
the  dty  of  Baltimore,  In  the  state  of  Main- 
land, and  I  am  a  practicing  member  of  the 
Baltimore  bar.  I  am  the  holder  of  the 
note  of  J.R.TIlIery,drawnbyhlm  to  Henry 
Fink  &  Sous'  order,  dated  about  the  19tb 
or  20th  day  of  January,  A.  D.  1888,  for  the 
sum  of  one  hundred  dollars,  and  payable 
three  months  after  date,  which  was  on 
the  19th  to  22d  day  of  A  pril,  A.  D.  1888,  and 
by  the  said  Henry  Fink  &  Sons  Indorsed 
In  blank  to  Catherine  Fink,  and  by  her  In- 
dorsed to  me.  The  note  was  made  pay- 
able at  the  office  of  some  one  in  Noriolk. 
I  sent  the  note  after  it  became  due  and 
was  protested,  as  I  believed,  to  my  attor- 
neys, Messrs.  Whltaker  &  Whitaker,  at 
Halifax,  N.  C,  for  collection.  I  purchased 
the  note  from  Mrs.  Catherine  Fink  on  the 
24th  day  of  January,  A.  D.  1»9S,  on  which 
date  I  gave  her  my  cheek  for  fifty -five  dol- 
lars, which  was  paid  on  presentation,  and 
a  receipt  for  forty-five  dollars  which  she 
then  owed  me.  I  did  not  have  any  notice 
or  knowledge  of  any  eanltles  as  between 
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TilleiT't  the  maker,  and  Fink  A  Soqb,  the 
payees,  o{  the  notes,  or  anybody  else  con- 
nected with  It,  but,  on  the  contrary,  I  was 
told  by  Mrs.  Fink  tbat  the  note  was  gWen 
for  value,  and  that  Tlllery  was  a  man  of 
mc-ana,  and  that  the  note  would  certainly 
be  paid  atmatarlty.  I  looked  up  the  mak- 
er's Htaadtng,  and,  belug  aatlBfled  that  he 
was  a  man  whose  credit  was  good,  I  pur- 
chased the  note  bona  JJde,  and  for  valae. " 
The  defendant  was  then  offered  In  his  own 
behalf,  and  he  teetifled  as  follows:  "One 
Fink,  one  of  the  payees  In  the  note,  came 
to  my  place  of  business,  and  offered  that, 
If  ]  would  gire  blm  my  note  at  90  days 
for  $100,  be  would  lumlsh  me  a  formula 
for  making  lubricating  oil,  which  would 
enable  me  to  get  oil  of  first-class  quality 
for  one-half  of  Its  usual  price.  I  executed 
the  note,  and  handed  It  to  him.  '  He  put 
It  In  his  pocket,  and  then  told  me  not  to 
tell  the  formula,  and  said, 'Mix  a  white 
substance  with  ordinary  oil  in  proportions 
of  one-half  each,' sprang  Into  his  buggy, 
and  drove  ott.  That  formula  was  the  only 
consideration  for  that  note.   1  have  not 

f)ald  tbenote. "  Thedelendantthcnoffered 
n  evidence  the  Indorsements  on  the  note, 
which  are,  "H.  Fink  ft  Sons,"  "Cathehinb 
Fine;"  and  the  execution  of  the  note  was 
admitted.  The  plaintiff  asked  the  courtto 
charge:  (1)  Thattheplalntlff  having  pro- 
duced the  uote  at  the  trial,  and  Its  execu- 
tion being  admitted, and  being  negotiable, 
the  law  presumes  that  the  plaintiff  is  the 
owner  of  the  note,  and  that  It  was  as- 
Blgned  to  him  before  maturity,  and  that 
there  was  no  evidence  to  rebut  the  pre* 
sumption.  (2)  That  there  was  no  suffi- 
cient evidence  to  go  to  the  jury  that  the 
plalntltr  was  not  the  owner  of  the  note. 
The  court  gave  the  first  part  of  the  first 
Instruction  requested,  but  declined  to 
charge  that  there  was  noevidence  to  rebut 
the  presumption.  He  refused  to  give  the 
second  Instruction,  but  charged  the  lory 
that,  If  they  b^leved  the  evidence,  the 
plaintiff  was  entitled  to  recover.  The 
plaintiff  excepted  for  refusal  to  charge  as 
above  requested,  and  appealed  from  the 
Judgment  rendered. 

F.  W.  Wbltuker  and  R.  O.  Burton,  for 
plalntllf. 

Merbimon,  C.  J.  The  note  sued  upon 
was  negotiable,  and  the  title  to  It  passed 
to  the  holder  thereof  bylndorsement.  The 
execution  of  it,  and  the  Indorsement  there- 
of, were  not  questioned.  The  presumption 
was  that  It  and  the  Indorsement  were 
founded  upon  a  valuable  consideration. 
The  possession  and  production  of  It  in  evi- 
dence on  the  trial  Implied  tfaatthe  plaintiff 
acqulreil  It  In  the  course  of  business,  in 
good  faith  and  for  lull  value,  before  It  be- 
came due,  and  without  notice  ol  any  fact 
impeaching  Its  validity  In  his  hands.  The 
plaintiff  certainly  produced  evidence  to 
prove  his  case  prlmu  facte.  The  burden 
was  then  on  the  defendant.  Meadows  v. 
Gosart,  76  N.  C.  460,  and  the  authorities 
there  cited.  We  cannot  hesitate  to  hold 
that  the  defendant  produced  no  evidence, 
nor  was  there  evidence  to  prove  that  the 
plaintiff  was  not  the  owner  of  the  note, 
and  we  cannot  see  why  Uie  conrt  did  not 


give  the  Instmctlon  as  requested  by  the 
plaintiff.  He  was  eleariy  entitled  to  it. 
The  mere  fact  that  the  payee  of  the  note 
may  have  perpetrated  a  gross  fraud  npon 
the  defendant  In  obtaining  the  note  from 
him  cannot  affect  the  course  of  Justice, 
There  la  error.  The  plaintiff  la  entitled  to 
a  new  trial,  and  we  so  adjudge.  To  that 
end  let  thia  opinion  be  certified  to  the  su- 
perior court.  It  is  so  ordered. 


Bbyan  v.  Spivby  et  aJ. 
(SuprnM  Court  of  N.orQ^  Carolina.  Has  IL 

Ejbcthskt— SBTiBANOE-^Bcnarrr  roK  Cosm 

1.  In  ejeotmeat  against  Mveral  defendante, 
eaob  Id  possesBlon  of  a  separate  paroeL  It  ie  error  to 
allow  a  severance  as  a  matter  of  right,  though  it 
may  be  granted,  In  the  discretion  of  the  court,  un- 
der Code  N.  C.  8  407. 

2.  Wbei)  such  severance  is  granted,  each  de- 
fendant should  be  ruled  to  give  seoarity  tor  costs, 
as  provided  by  Code  N.  C.  %  287,  in  actions  tor  the 
recovery  of  land. 

a.  On  such  severanoe,  eaob  defendant  sfaonld 
be  required  to  file  a  bill  of  particulars  under  Code 
N.  CI  259,  describiDg  the  land  claimed  by  him, 
and  duolatining  as  to  the  balance. 

This  was  an  action  heard  before  Boykin, 
J.,  at  fall  term.  IS89,  of  Craven  superior 
court,  upon  a  motion  by  the  defendants 
upon  the  pleadings  and  the  affidavit,  a 
copy  of  which  is  hereto  annexed,  marked 
"A,**  for  a  severance  and  separate  trial  of 
said  action  against  each  defendant.  His 
honor  held  that,  as  a  matter  of  right,  and 
aa  the  only  way  In  which  the  case  conld 
be  tried,  to  do  full  justice  between  the  par> 
ties,  the  defendants  were  entitled  to  a  sev- 
erance and  separate  trial,  and  so  ordered. 
The  plaintiffs  excepted  and  appealed.  It 
was  agreed  that  no  exception  shofild  be 
taken  to  said  appeal  at  this  stage  of  the 
action.  Notice  of  appeal  waived.  Appeal- 
bond  fixed  at  950.   Bond  filed. 

**A.  P.  J.  Lee,  being  duly  sworn,  says 
that  the  defendants  in  the  above-entitled 
cauae,  In  addition  to  the  answer  hereto- 
fore Hied  respectfully  present  to  the  conrt 
the  following  statement  of  tacts:  That 
the  tract  of  land  aetforth  and  deecribed  In 
the  complaint,  of  which  plalntitfe  seek  pos- 
session In  this  action,  embraxrea  a  large  vil- 
lage or  town  situated  opposite  the  (dty 
of  Newbem,  on  the  Trent  river,  known  as 
'James  City;*  that  said  town  was  settled 
some  time  during  tbelate  war  between  the 
states,  and  that  most  of  the  defendants 
have  resided  therein  since  the  first  settle- 
ment, or  soon  thereafter;  that  there  was 
at  the  time  of  the  institution  of  thte  suit, 
and  are  at  thla  present  time,  about  fltteen 
hundred  Inhabitants  In  said  James  City, 
and  about  four  hundred  separate  lots  or 
parcels  ut  land,  on  which  there  are  bouf4t« 
iiibabited  by  famlllee,  beeldea  churches, 
Bchooi-houses,  etc.,  used  by  the  In  habitants 
thereof;  that  in  most  Instances  these  sep- 
arate lota  have  been  occupied  uid  held  by 
the  persons  resident  thereon  as  their  own 
property,  many  exchange  and  some  sales 
by  deed  being  made  among  the  inhabit- 
ants, and,  on  the  death  of  the  parties  In 
possession  as  aforesaid,  the  widows  and 
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children,  or  their  beln  at  law,  haTO  taken 
and  retired  possession  of  said  property, 
and  occupied  and  hAA  the  same  ns  thefr 
own ;  ^at  In  tbelr  detenM  to  this  action 
the  defmdantB  claim  title,  and  the  rlRbt  of 
possession,  under  a  general  deed  of  con- 
reyance  atteetlngallol  the  d^endanta.and 
their  respective  possessions  of  their  sepa- 
rate pieces  or  parcels  of  land  nnder*  the 
f^neraldeedotconveyanceaforesald.  And, 
farther,  defwdants  claim  title  and  right  of 
poaseaslon,  as  aforesaid,  by  reason  of  th^r 
separate  possession  of  separate  tracts  ot 
lots  of  land,  each  poiseeslon  being  Inde- 
pendent of  the  other,  and  a  number  of  the 
defendants  have  deedHOf  conveyance  to  as 
many  Independent  separate  pieces  or  lots 
of  land  included  within  the  general  con- 
veyance above  mentioned ,  which  they  hold 
as  colors  of  title,  claiming  possession  by 
metesand  bounds  nndereachofsald deeds; 
that  defendants  make  th^r  defense  on 
their  differmt  muniments  of  title,  as  stat- 
ed ;  that  the  facts  herein  set  forth  are 
stated  on  advice,  Information,  and  belief; 
that,  ill  addition  to  the  above,  the  defend- 
ants are  informed  and  believe  that  anoth- 
er action  has  been  commenced,  retamable 
to  this  term  of  this  court,  by  the  said 
plaintiff,  agalnstoverthree  hundred  of  the 
inhabitants  of  the  said  JameaCity.as  they 
are  advised  and  believe,  to  recover  from 
said  inhabitants  thelandsclalmedbythem 
In  said  James  City,  the  same  being  part  of 
the  land  described  in  the  compltdnt  In  this 
action. " 

"  Complalat,  The  plaintiff  complains  of 
the  defendants,  and  alleges:  0)  That  they 
are  owners  In  fee  of  the  realty  following, 
to-wlt :  Beginning  on  the  sontb  side  of 
Trent  river,  at  Ferry  point  at  the  south 
end  of  the  railroad  bridge,  and  rannlng  up 
with  the  east  side  of  Trent  river  to  the 
main  road  at  the  east  foot  of  the  Trent 
bridge:  thence  down  and  with  the  public 
road  leading  from  Newbem  to  Beaufort, 
in  Carteret  county,  south.  79  deg.  east,  849 
poles,  to  Scott's  creek ;  thence  down  and 
with  tbe  same  to  Edward  Parlsh'scomer; 
thence  with  his  south-west  lines  to  Neuse 
river;  thence  with  the  river  north-west- 
wardly  to  the  beginning.  (2)  That  they 
are  entitled  to  the  immediate  possession 
thereof.  (S)  That  the  defendants  are  In 
possession  thereof,  and  wrongfully  with- 
hold the  same  from  the  plaintiffs.  Where- 
fore the  plalntlfTs  demand  Judgment:  (1) 
VoT  the  possession  of  said  premises.  (2) 
That  they  are  entitled  to  the  same  In  fee* 
simple  absolute.  (S)  ForfSOO  damages  for 
withholding  the  same. " 

"Answer.  All  of  the  defendants  named 
in  the  summons  In  the  abovecase,  answer- 
ing the  complaint  herein  filed,  save  and  ex- 
c^t  Willis  CI^(gan  and  Peter  Claggan, 
say:  (!)  That  they  deny  the  first  allega- 
tion of  the  complaint.  (2)  That  the  sec- 
ond article  of  the  complaint  is  not  true. 
fS)  That  the  third  article  of  the  complaint 
is  not  true.  Wherefore  the  defendants 
pray  Judgment:  (1)  That  said  case  may 
be  dismissed,  and  that  they  may  go  with- 
out day.  (21  That  th^may  have  Judg- 
ment against  the  plalntlDlB  for  costs.* 

Plaintiff  appealed. 

W.  W.  dark,  for  plaintiff.  Manly  A  Oui- 
OD  and  F.  3i.  StmiaoaSttOT  defendants. 


Atbrt,  J.,  (after  atatinfr  tbe  fkcts  as 
above.)  In  actions  to  recover  land,  It  Is 
suffldent  if  the  complaint  distinctly  de- 
scribe a  tract  of  land,  and  allege  that  the 
defendant  Is  In  possession  olsomepartof  It. 
Speight  V.Jenkins,  99  N.  C.148.6  S.  E.  Bep. 
S85.  It  Is  a  well-established  rule  that  a 
number  of  trespassers  who  have  settled 
upon  different  parts  of  one  tract  of  land, 
or  upon  several  that  are  contiguous,  and 
have  been  consolidated  by  the  owner  ol 
them  into  one  body,  may  be  sued  In  a  sin- 
gle suit  brought  by  xhe  latter  to  recover 
possession  and  have  the  title  adjudicated. 
Thames  v.  Jones,  97  N.  C.  121, 1  S  .E.  Kep. 
ff92;  Love  v.  Wilboum,  6  Ired.  844;  Lenulr 
V.  South,  10  Ired.  237.  After  such  an  ac- 
tion has  been  brought,  It  Is  within  the 
sound  discretion  ot  a  nisi  prIuB  Judge,  on 
motion  ot  the  defendants,  or  any  of  them, 
to  allow  a  severance  and  a  separate  trial 
of  the  Issue  of  titie  and  possession  as  to 
each  defendant,  If,  In  the  opinion  of  the 
court,  "Justice  will  thereby  be  promoted. " 
Code,  S  407.  It  was  error  to  hold  that  the 
defendants  had  aright  to  demand  sepa- 
rate trials ;  and,  as  the  judge  made  the  or- 
der  upon  the  ground  that  he  was  not  at 
liberty  to  deny  the  motion,  the  Judgment 
of  the  court  munt  be  reversed,  to  the  end 
that  a  similar  motion  may  be  submitted 
and  passed  upon  In  the  exercise  of  a  purely 
discretional  power. 

Where  an  order  of  severance  Is  made,  It 
Is  equivalent  to  dividing  one  Into  a  num- 
ber ot  distinct  actions,  with  almost  all  of 
the  expense  tiiat  wonid  have  been  inci- 
dent to  a  suit  against  each  alleged  tres- 
passer; andthereforeltlsproperthatevery 
defendantsbould  be  required  to  proceed  in 
the  same  way.  or  tomakethe  same  provis- 
ion as  to  secnrlng  the  costs  of  trying  the 
issues  Involving  his  own  title  and  posses- 
sion, as  It  he  had  been  the  sole  defendant. 
Code,  §  287. 

It  la.  moreover,  within  the  discretion  ot 
the  court  to  require  encb  of  the  defend- 
ants, in  a  case  like  this,  after  severance, 
to,  file  an  answer  in  the  nature  of  a  bill  of 
particulars,  epeclflcally  describing  the  land 
claimed  by  htm,  and  disclaiming  as  to  the 
other  land  embraced  in  the  deed  declared 
upon  bythe  plaintifl.  Code,  §259;  Fitzger- 
ald V.  Shelton ,  95  N.  C.  619.  There  Is  error. 
Tbe  Jadgment  appealed  from  is  reversed. 


Febbt  v.  Younq  et  al, 

{SufprtTM  Court  of  IVorth  Carolfno.   Hay  6L 

1890.) 

CosDrnoNAi.  Sale— Boha  Fn>B  Fobohasbb. 

1.  Plaintiff  sold  a  mule,  takinfr  a  note  from  the 
parohaser,  wbicb  stipulated  that  tbe  title  ebould 
remain  in  plaintiff  UDtil  payment.  He  aftei*ward8 
consented  tbat  tbe  mule  fthould  be  traded  for  a 
borae,  upon  tbe  oral  agreement  that  the  horae 
shonla  Btaad  in  the  place  of  tbe  mule  to  aecure 
p^nneot  ot  the  note.  Held,  that  the  title  to  tbe 
hone  Teated  In  pliUntifl,  in  the  absenoe  of  any  sot 
requiring  registration,  eren  aa  against  a  bona  fide 
purchaser  for  value. 

a.  Code  N.  C.  S  1375,  (Act  1833.)  reoniring  reg- 
istration of  conditional  sales,  does  not  Invaudata 
snoh  sales,  made  before  its  passage. 

Appeal  from  superior  court,  Nash  coon- 
ty ;  Jambs  C.  McBab,  Judge.  i 
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The  complain  t'averred  tbatplalntlll  soltl 
a  mule  to  one  BoJlock,  taktnK  his  note  for 
the  Bame,  and  reeervIuK  title  until  paid 
for;  and,  hj  consent  of  plaintill,  tbe  mule 
was  afterwards  traded  for  a  horse,  upon 
the  agreement  that  tbe  title  to  same 
should  be  retained  in  like  manner.  No 
part  of  the  note  has  been  paid,  and  the  de- 
lendantfl  hare  sdzed  the  horse,  and  con  vert- 
p.d  him  tu  their  own  use.  and  refused  to 
pay  the  ptalntlff.  The  horse  is  worth 
$150.  The  defendants  denied  all  tbe  alle- 
gatluns  of  the  complaint.  The  case  was 
referred  to  a  referee,  who  found  the  follow- 
lUK  facts:  (1)  That  plalntitf,  on  January 
19, 1880.  sold  to  one  Allen  Bullock  a  certain 
mule,  the  title  to  satd  mole  to  remain  In 
plaintiff  till  the  payment  of  the  purchase 
money.  A  note  under  seal  was  given  for 
the  purchase  money,  vix.:  $120,  due  No- 
vember 1,  1880,  the  retention  of  title  being 
expressed  In  said  note.  (2)  That  no  part 
of  this  note  has  been  paid.  (3)  That  said 
Allen  Bullock,  in  August.  1S82,  by  the  con- 
eent  of  plaintiff,  traded  satd  mule  with  one 
Ben  Dew  for  a  certain  blase-faced  horse.  It 
being  verbally  agreed,  before  and  at  the 
time  of  said  trade  between  Allen  Bullock 
and  plaintiff,  that  the  said  horse  should 
stand  In  tbe  place  of  the  mule  to  secure 
payment  of  plalntlfl's  debt.  (4)  That  said 
mule  and  said  horse  were  left  in  Dossession 
of  said  Allen  Bullock,  and  the  norse  was 
by  him  sold  to  defendants  for  valuable 
consideration,  and  without  notice  of  plain- 
tiff's claim.  (6)  That  defendants,  after 
buying  said  horse  from  said  BuUoek.  took 

SoBsesHlon  of  said  horse,  and  appropriated 
Im  to  theiruse,  and  refuse  to  deliver  same 
to  plaintiff.  (6)  That  said  horse  was 
worth  $76  at  the  beginning  of  this  action. 
From  these  facts  the  r^eree  finds  the  fol- 
lowing conclusions  of  law:  (1)  That  tbe 
agreement  to  substitute  the  horse  for  the 
mule  to  secure  plaintiff's  debt  constituted 
a  verbal  mortgage  of  the  horse,  and,  the 
horse  remaining  In  the  possession  of  said 
Bullock,  said  mortgai^is  not  good  against 
defendants,— innocent  purchasers  for  val- 
ue. (2)  That  plaintiff  nas  no  cause  of  ao 
lion  ag^nst  dtfendants. 

The  plaintiff  excepted  to  the  reterree's 
report,  on  the  ground  that  he  erred  in  his 
conclusions  of  law. 

jAcob  Battle^  for  plalntitf.  A.  W.  Bay- 
wood,  for  defendants. 

Shepherd,  J.  It  was  expressly  agreed 
between  tbe  plaintiff  and  Bullock  that  the 
title  to  the  mule  should  remain  ta  the 
plaintiff  until  the  payment  of  the  purchase 
money.  Beyond  all  question,  this  consti- 
tuted acondltlonal  sale.  Frick  t.  HilMard, 
96  N.  C.  117,  and  tbe  cases  cited.  Such  a 
transaction  stands  upon  the  same  basis 
as  a  bailment,  and,  apart  from  the  act  of 
1883,  (Code,  S  1275,)  Is  valid  not  only  be- 
tween the  parties,  bot  as  against  all  the 
world,  without  r^stratlon.  Possession 
is  only  presumptive  evidence  of  ownership, 
and  the  principle  caveat  emptor  applies  to 
all  who  may  deal  with  those  in  possession. 
A  bailee  may  sell  tbe  property  intrusted  to 
him,  but  the  purchaser  thereby  acquires 
no  title  against  the  true  owner.  Qayton 
7.  Hester.  80  N.  C.  279;  Butts  v.  Screws,  95 
N.  C.  218:  f  rick  v.  HUllard,  supra.  Did 
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the  exchange  of  the  mule  for  tbe  horse  vest 
the  title  to  the  latter  In  Bullock?  We  are 
unable  to  see  how  it  could  have  that  effect. 
The  mule  was  in  the  possesion  of  Bollock 
as  the  plaintiff's  bailee,  and  the  trade  was 
effected  by  the  consent  of  the  plaintiff, 
with  the  express  understanding  that  the 
hone  should  stand  in  the  place  of  themule. 
This  could  bare  no  other  eDect  than  to 
vest  the  title  to  the  horse  In  the  plaintllf, 
and  the  fact  that  the  horae  was  to  stand 
In  the  place  of  the  mule,  to  secure  the  pay- 
ment of  pla]ntitf'sdebt,ls  perfectly  consist- 
ent with  a  conditional  sale,  as  in  such  cases 
tbe  title  is  retained  for  that  very  pur- 
pose. These  transactlotts  having  occurred 

Eriur  to  the  act  of  1S88,  requiring  the  reg- 
itratlou  of  such  conditional  sales,  the  said 
act  Is  not  applicable.    Its  operation  is 

Srospectlve  only.  Harrell  v.  Godwin,  103 
.  C.  830.  8  S.  E.  Rep.  926.  It  must  follow, 
therefore,  that  as  Bullock  was  holding  tiio 
horse  under  a  conditional  sale,  and  has 
paid  no  part  of  tbe  purchase  money,  the 
plaintiff  Is  the  owner,  and  entitled  to  re- 
cover. There  Is  error. 


State  v.  Rdhehart  at  ah 
(Aiprame  Gowt  <tf  North  CanUna.  Msj  & 

1890.) 

FoBxi(UTi(nr— EviDBiTcB— Amnssioivs. 

1.  In  a  prosecQtton  tot  fomication  and  adul- 
tery, If  one  defeodsnt  is  ■oqaltted  a  verdict  of 
guilty  cannot  be  rmdsred  sgalnst  tbe  other. 

S.  TboQgh  declaration*  of  the  nude  dBfeadant 
are  not  admissible  against  the  female,  evidaaoe 
that  they  ware  seen  in  equlvocsal  sitoatioos,  that  he 
built  a  house  for  heron  his  isod,  visited  bar  there, 
that  they  went  about  together,  that  a  bastard  was 
bom,  tbat  be  gave  bond  for  ber,  is  sufficient  to 
warrant  the  mbnifaston  of  the  osae  to  tin  fury  aa 
to  ber. 

Indictment  for  fornication  and  adnlterj, 
tried  before  Qilhbb,  J.,  at  sprinx  term, 
1889,  of  the  superior  court  of  Madison 

county. 

It  was  In  evidence  that  Blnehart  Is  a 
married  man,  and  the  defendant  Untisey 
Is  a  single  woman ;  that  the  female  defend- 
ant hew  a  bastard  child  about  two  years 
old;  that  she  now  lives  and  has  lived  at 
tbe  defendant  Rinehart's  house  and  on  bis 
land  since  before  the  child  was  bom ;  that 
she  now  lives  on  the  land  of  Blnehart,  In  a 
house  built  by  him  for  her,  and  into  which 
she  moved  soon  after  it  was  built;  that 
Blnehart  has  been  seen  at  the  house  in 
which  she  Uvea,  and  she  has  been  seen  at 
his  bouse,  on  different  oocARlons.  A  wll^ 
ness  testified  that  he  had  had  a  conversa- 
tion with  the  defendant  Blnehart,  In 
which  he  asked  witness  "If  he  thought 
Mary  Llndsey'a  child  favored  him,  [Rlne* 
hart ;]  "  and  in  con  versatlon  Rlnehart  told 
witness  that  he  (Rinehart)  "had  tried  as 
hard  as  any  man  to  get  the  child,  and  be 
guessed  that  he  was  Its  father. "  Witness 
also  testified  tbat  Rlnehart  toldfalm''tliat 
on  one  occasion  Mrs.  Rlnehart,  his  wife, 
caught  tbe  defendants  in  the  act  of  adul- 
tery, and  that  it  was  allbecoulddntokeep 
his  wife  oO  of  Mary  Lindsey. "  These  con- 
versations were  objected  to  as  evidence 
gainst  the  defendant  Llndaey,  and  the 
"court  held  that  said  conyersatdons  were 
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eridenee  only  asaliwt  the  ^tendaat  Bine- 
hart,  and  that  the  Jury  cuald  not  conidd- 
er  the  same  aa  odj  evidence  whatever 
against  Mary  Llndeey."  It  was  also  In 
evidence  that  the  defendant  Rinehart  kept 
a  atore,  and  tlie  defendant  Lindsey  had 
been  seen  at  the  store  In  secret  conrerse- 
tion ;  that  thOT  had  been  seen  tt^ther  at 
the  houBe  of  her  father;  and  tinat  they 
Tvent  otitoeetber  In  the  direction  of  the 
house  In  which  she  lived.  It  was  also 
In  evidence  that,  a  few  uiontha  b^ore  the 
trial,  she  bad  a  child,  and  whtoi  the  officer 
went  to  execute  a  atplaa  upon  her  the  de- 
fendant Rinehart  was  there,  and  went  on 
her  bond  for  her  appearance  at  court.  It 
was  also  In  evidence  that  they  had  been 
Been  Kolng  about  together,  and  on  one  oc- 
casion they  were  seen  seated  on  a  log  near 
the  woods,  on  tbe  mole  deHsndant's  land, 
not  far  from  where  the  female  ddendant 
lived.  His  honorwasaaked  tolnstmctthe 
jury  that  there  was  no  evidence  against 
the  female  defendant,  and  as  to  her  they 
must  return  a  verdict  of  not  guilty,  and 
that,  as  there  was  no  evidence  as  to  her. 
they  sbopld  return  a  verdict  of  not  gattty 
as  to  both  defendants.  This  was  refused. 
There  was  no  exc^tKm  to  the  charge  as 
glvrtn.  There  was  a  verdict  of  guilty, 
Judgment,  and  appeal. 

inie  Attorn^  General  and  H.  A.  Oud- 
gBTf  tor  fbe  State. 

Davis,  .T.,  (after  stating  tbe  iaeta  aa 
above.)  When  two  pereona  are  tried 
Jointly  for  the  commission  of  an  offense 
that  requires  the  Joint  act  of  the  two  to 
commit,  and  one  of  them  Is  acquitted, 
there  cannot  be  a  verdict  ut  guilty  aa  to 
the  other.  The  defendanta  are  charged 
with  fornication  and  adnltery.  and.aa  the 
offense  charged  is  a  Joint  one,  If  one  of  the 
parties  in  the  Joint  trial  be  acquitted,  or 
U  one  of  Ukem  has  been  previously  acquits 
ted  In  a  separate  trial.  It  operates  as  an 
acquittal  of  liie  other,  and  there  can  be 
no  Judgment  as  to  either.  State  v.  Malnor, 
6  Ired.  840;  State  v.  Parham,  6  Jones,  (N. 
C.)  416.  This  has  been  the  ruling  In  North 
Carolina,  though  the  doctrine  held  by  us 
has  been  fully  reviewed  in  Texas,  where  it 
Is  repudiated,  and  It  is  held  that  the  ac- 
quittal of  one  does  not,  per  se,  operate  as 
an  acqnittal  of  the  other.  Alonso  v.  State, 
15  Tex.  App.  878.  The  same  has  been  held 
by  the  supreme  court  of  Tennessee.  State 
V.  Ccddwell,  8  Baxt.  676.  It  may  well  he 
doubted  whether,  when  one  of  the  parties 
has  confuBsed  and  admitted  guilt,  or  there 
Is  competent  evidence  to  convict  as  to  one 
and  not  the  other,  it  would  not  be  more 
In  accord  with  reason  to  permit  the  Jury 
to  render  a  verdict  of  guilty  as  to  the  one 
admitted  or  proved  to  be  guilty,  and  re- 
turn a  verdict  of  not  guilty,  because  not 
proved,  ss  to  the  other,  than  to  require 
them  to  say  not  guilty  as  to  both,  con- 
trary to  the  admitted  or  cleariy  proved 
fact.  Dndersucha  rule,  no  innocent  per- 
son wonid  ever  be  punished,  and  no  injus- 
tice would  be  done  unless  It  be  an  Injus- 
tice to  convict  and  punish  the  guilty. 
WbUe  it  Is  weU  settled  that  the  admis- 
aions  or  confessions  of  one  defendant 
are  competent  as  evidence  against  the  par- 
ty malcing  the  admissions  or  conteasions. 
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ft  is  eqnallywtiU  settled,  both  by  Judicial 
dedslon  and  by  statute,  (Code,  $  1041,) 
that  such  admlmlons  or  confeuaions"  shall 
not  be  received  In  evidence  against  the 
other."  It,  thei*efore,  in  the  case  before  us. 
the  declarations  of  the  male  defendant, 
which  are  competent  only  against  him, 
and  which  hla  honor  properly  instructed 
the  Jury  not  to  consider  as  any  evidence 
whatever  against  Hfuy  liludsey,  gave 
such  w^ht  to  facts  and  dienmstances 
which  by  themselves  would  not  amount 
to  evidence  reasonably  sufficient  to  go  to 
the  Jury,  It  would  have  been  the  duty  of 
the  court  to  direct  a  verdict  of  not  guilty 
as  to  Mary  LIndsey,  and  there  could  have 
been  no  Judgment  against  either. 

But  we  think  there  was  evidence  against 
Mary  Lindaey,  other  than  the  declara- 
tions of  the  d^endant  Rinehart,  sufficient 
to  go  to  the  Jury  as  to  her.  From  the 
very  nature  of  tbe  offmse,  It  Is  usually 
proved  by  circumstances,  rarely  by  posi- 
tive and  direct  evidence  of  the  adulterous 
acts.  It  Is  not  necessary  that  the  d^end- 
ants  should  have  been  seen  bedding  and 
cohabiting  together.  If  facts  and  circum- 
stances are  proved  from  which  tbe  Jury 
may  Infer  beyond  a  reasonable  doubt  that 
Mary  LIndsey  voluntarily  and  habitually 
submitted  her  person  to  the  embraces  of 
the  male  defendant,  it  will  be  suffldent; 
and  we  think  facts  and  circumstances.  In- 
dependent of  RIaehart'sdeclaratiouB,Bnffl- 
dently  appear  to  warrant  the  conviction 
of  both.  State  v.  Elia8on,91  N.  C.  664.  and 
cases  cited.  The  equivocal  situations  In 
which  they  were  seen  together;  tbe  fact 
that  he  built  a  house  for  her  on  his  laud ; 
that  he  vldted  her  there;  that  they  went 
about  together;  that  a  bastard  chUd  was 
bom ;  that  he  gave  bond  for  her,— are  all 
drcumstances  togo  to  the  Jury  reasonably 
pointing  to  the  guilt  of  the  parties.  They 
are  sntndent  to  create  more  than  a  mere 
suepicion.  They  cannot  beviewed  as  con- 
alstent  with  the  innocence  of  tbe  parties, 
and  In  all  these  she  furnished  herfull  share; 
and  the  fact  that  she  hod  the  child,  which 
by  itself  would  have  been  no  evidence 
against  Rinehart,  would  perhaps  fully  oft- 
set  hlB  dedaratlons  In  tbe  aggregate 
weight  of  evldeuce. 

Itlt  be  said  tiiat  the  declarations  of 
Rinehart,  notwithstanding  the  charge  of 
hie  honor,  would,  of  necessity,  operate  up- 
on tbe  minds  of  the  Jury  tu  the  prejudice  of 
his  co-defendant,  the  answer  Is  twofold : 
First,  It  Is  to  be  presumed  that  the  Jury 
will  follow  the  Instructions  of  the  court, 
and  not  consider  the  declarations  aa  any 
evidence  whatever  against  her;  and,  sso- 
ond,  if  it  be  Impossible  for  tbe  Jury  to  look 
at  coropetentevidmce  as  against  Rinehart, 
without  also  sedng  evidence  of  her  guilt,  , 
it  ia  due  to  the  unfortunate  situation  in 
which  ahe  has  placed  herself,  for  which 
she  is  responsible,  and  no  Injustice  is  done 
of  which  she  can  complain.  It  it  appear 
that  her  co-defendant  was  In  any  way 
antagonistic  to  her.  or  that  he  was  base 
enough  to  make  false  declarations  to  her 
prejudice,  or  for  any  reasonable  cause,  the 
court,  in  Its  sound  discretion,  might  have 
allowed  a  severance  In  tbe  trial ;  but  this 
waa  not  asked  for,  and  they  entered  upon 
the  trial  in  theeame  boat,an(L  so  farlrom 
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itebelngllghtenedliy  hertiFton^sbeseeinB  880;  and  WaHaeeTrDom^aa,  10  8.  B.  Bep. 
to  hare  funilabed  her  full  share  of  weight  1048,  <at  thto  tenn,)  and  coati  then  dtsiL 
In  sinking  it.  There  la  no  error.  Appeal  dSamteed. 


HlLLUBD  T.  ObAU  et  Af. 

ArpBAXr— FuTAi.  Obdxh. 
Where  a  new  trial  is  granted  as  to  oneiMoe 
nibmltted  to  the  jui7,  an  appeal  from  the  ioterloc- 
ntory  judgment  entered  on  tbe  other  issaes  Is  pro* 
mature. 

Appeal  frum  aaperior  court,  Jackaon 
county;  J.  F,  Orayeb,  Jndsre. 

Action  by  W.  H.  Hilllard,  as  guardian 
otW.  H,  Thomas,  a  lunatic,  to  declare  void 
deeds  from  Thomas  to  F.  F.  Oram  and 
John  Tankln,  and  from  Oram  and  Tankin 
to  D.  D.  Davis,  and  to  recover  possession 
of  tbe  land  covered  .thereby.  The  Issues 
submitted, and  the  verdict, are  as  follows: 
"(1)  DldW.H.  Thomas,  at  the  time  of  the 
alleged  execution  of  the  deeds  to  Oram 
and  the  deed  to  Tankln,  mentioned  in  the 
complaint,  have  mind  and  Intelligence  suf- 
ficient to  reasonably  understand  what  he 
was  doing,  and  tbe  consequences  of  his 
act?  No.  (2)  Did  F.  F.  Oram,  D.  D.  Da- 
vis, and  John  Tankln  take  advantage  of 
the  mental  condition  and  lunacy  of  the 
said  W.  H.  Thomas,  and  procure  him  to 
sign  the  said  deeds  of  conveyance  without 
paying  htm,  the  said  W.  H.  Thomas,  the 
value,  or  fuiy  part  of  thevalue,  of  tbe  said 
lands  described  In  said  deeds?  Yes.  (3) 
Did  D.  D.  Davis  afterwards  procure  deeds 
of  conveyance  to  himself  for  the  lands  to 
Oram  and  Tankin,  with  notice  of  the 
means  by  which,  and  the  clrcnmstauces 
under  which,  oald  deeds  were  obtained? 
Yes.  (4)  Did  the  plaintiff  Institute  this 
action  within  three  years  cdter  the  cause 
of  action  arose?  No.  (6)  Has  W.  H. 
Thomas  bewi  continuously  of  nnsoand 
mind  since  the  cause  of  action  arose? 
Tes."  Verdict  of  the  Jury  was  set  aside, 
and  a  new  trial  granted  as  to  the  second 
Issue,  and  Judgment  given  declaring  the 
deeds  void,  and  ordering  them  canceled, 
and  decreeing  that  the  action  was  not 
barred.  Motion  for  judgment  for  posses- 
sion of  tbe  land  upon  the  Issues  found,  and 
not  set  aside,  was  refused.  Defendants 
appealed. 

M.  E.  Cttrter,  Batcbelor  A  Derereuz,  and 
E.  C.  Smith,  for  plaintiff.  Jones  A  Shu- 
ford  and  T.  F.  Davidson,  for  defendants. 

Clabk,  J.  The  court,  on  motion  of  de- 
fendants, set  aside  the  verdict  upon  one 
of  the  Issues,  on  the  ground  that  It  was 
against  the  weight  of  the  evidence,  and  di- 
rected a  new  trial  on  tbat  issue.  The 
.  court  refused  tbe  plalntlfi  Judgment  tor 
recovery  of  the  land  sued  for  upon  the  is- 
sues found,  and  entered  an  interlocutory 
Judgment.  The  appeal  of  the  defendants 
is  premature.  They  should  have  noted 
their  exception,  and,  afterthe  trial  Is  com- 
pleted by  a  finding  upon  the  other  issue 
and  a  final  Judgment,  an  appeal  will  He. 
The  court  here  will  nottry  coses  by  "piece- 
meal." Thlshas  often  been  decided.  Uni- 
versity V.  State  Nat.  Bank,  92  N.  C.  651; 
Hicks  V.  Oooch,  93  N.  0.112;  Halley  v. 
Oray,  Id.  185;  Blackwell  v.  UcCaln,  ante, 


Joam  St  Ml.  T.  GoiaossioiiBBt  ow  Moon 
County. 

(.Bwpreme Court c^f North CamUna.  MayOiUBO.) 

iMTOZtCATHTO  LiQDOBft— LiCBHSB— HaNDAIIUS. 

1.  Act  C.  1SS9,  c.  862,  prohibiting  tbe  sale  of 
intoxtcatlDf  liquors  within  two  miles  of  the  **Saad- 
ford  M.  B.  Church,**  in  Moore  county,  is  desorip- 
tive  of  the  looalitv,  and  a  lioense  cannot  be  grant- 
ed, though  the  buildiur  intended  for  and  known 
the  "Sand ford  IC.  B.  Church "  was  not  oomplatad 
at  tbe  date  of  the  passage  of  the  act. 

2.  Refusal  to  grant  a  license  being  diseraUon- 
ary,  mandamm  cannot  issue,  unless  tSers  is  abase 
of  discretion. 

Aimeal  from  snperf  or  court,  Moore  coun- 
ty; Btnuh,  Judge. 

Application  for  a  mandamns  to  compd 
the  commissioners  of  Moorecounty  tolssue 
to  tbe  plaintiffs,  Jones  and  Kelly,  a  license 
to  sell  splrltnous  liquors  In  the  town  of 
Sandford.  CodeN.C.{707,defiDe8tbepow- 
ers  and  duties  of  coanty  commissioners; 
and  paragraph  preferred  to  in  theopinlon, 
la  as  follows  *  "  To  license  peddlers  and  re- 
tailers of  spirituous  and  other  liquors,  as 
prescribed  by  taw.  No  llc^se  shall  be 
good  for  more  than  one  year,  nor  fcranted 
to  two  or  more  persons  to  peddle  as  part- 
ners In  trade;  and  the  board  of  commis- 
sioners Shan  grant  licenses  for  the  sale  of 
spirituous  liquors  to  all  persons  pooeoesing 
the  qualifications  required  by  law,  except 
In  those  localities  where  the  sale  of  spirit- 
uous liquors  shall  be  prohibited  by  law. " 

W.  B.  Marchiaon  and  BateAe/or  A  Denr- 
eoz,  tor  appellants.  W.  J.  Adamst  lor  ap- 
peUees. 

Clabk,  J.  Chapter  882,  Acts  1889,  pro- 
hibited the  sale  of  intoxicating  liquors 
within  two  miles  of  SandtordM.  E.  Church, 
In  Moore  county.  The  rase  on  appeal 
states  that,  at  the  date  of  tbe  ratification 
of  tbe  act,  there  was  a  "building  Intended 
for  and  known  as  the  'Sandford  M.  E. 
Church.'  although  it  was  not  completed, 
and  was  In  process  of  erection.  Services 
have  since  been  held  In  said  chnrdi^  and  It 
is  nowreconitsed  and  known  as  the*Sand- 
ford  M.  E.  Oiurch.' "  There  being  a  build- 
ing at  the  date  of  the  passage  of  the  act 
known  and  recognised  as  tbe  "SandfordM. 
E.  Church,"  the  defendants  were  prohibit- 
ed from  issuing  license  to  sell  liquor  within 
two  miles  thereof.  Code,  8  707,  par.  S5. 
The  words "  Sandford  M.  E.  Church  "  are de- 
ecrlpUve  of  the  point  ttom  which  the  tiro- 
mile  radios  Is  to  be  measured,  and  tbe  ral- 
Idlty  or  continuance  of  tbe  act  was  not 
made  conditional  upon  the  building  b^ng 
actually  used  as  a  church.  State  v.  Eaves, 
ante,  S70.  (at  this  term,)  and  State  v.  Pat- 
terson, 98  N.  C.  666,  4  S.  £.  Bep.  540.  This 
cose  differs  from  State  v.  Mldgett,  85  N.  C. 
688.  There  the  act  prohibited  tbe  sale  of 
liqnor  within  a  certain  distance  ol  any 
church  In  Hyde  county.  It  was  hdd  tbat 
this  did  not  apply  to  an  academy  In  which 
preaching  was  occasionally  had,  but  which 
waenotknownand  recognised asacburch. 
Besides,  the  defendants  baring  refused  to 
Issue  plaintiff  a  )lcense.as  a  matter  ol  dia- 
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cretion.  and  Itnotbelnff  allied  and  shown 
that  ancb  exercise  of  discretion  was  arbi- 
trary, a  mandamus  conld  not  lasne.  MnU 
\a  T.  CommisatoneTB,  89  M.  0. 171.  No  cx<- 
ror. 


FOBTBB  T.  WBBTEBN  N.  C.  B.  CO. 

(A^wnM  Court qf^Tortb Carolina.  Ui^AlSSO') 

APTM*— DlHIWuLIfc 
Role  5  ot  the  sopreme  eoort  of  North  Caro- 
lina requires  appeals  to  be  docketed  at  the  term  be- 
gianinf;  next  sutler  the  trial  below,  and  before  the 
completion  of  the  oall  of  causes  from  the  district  to 
wbitih  it  helonn.  Rule  17  provides  that.  If  an  ap- 
peal is  not  docketed  before  tbe  call  of  causes  from 
that  district  is  oonolnded,  the  apogee  may  docket 
a  certificate,  and  have  the  appeal  alBmissed.  Hetd 
that,  where  appellant  failed  to  docket  his  appeal 
as  required  by  rule  6,  the  appeal  will  he  dismfwed, 
though  appellee  did  not  more  to  docket  and  dis- 
miss during  the  week  allotted  to  that  district, 

Motion  to  dismiss  appeal. 
O.  A.  Sbutord,  fur  appeUant.  D.Scbeack 
and  F.  j5.  Busbee,  for  appellee. 

Clabk,  J.   This  caase  was  tried  at  An- 
Kust  term,  1889,  of  Buncombe  superior 
court;  and  tbe  appeal  was  docketed  here 
April  14. 1890.  Tbe  case  on  appeal  was  set- 
tled and  filed  In  tbe  clerk's  ofilce  below  in 
time  for  the  transcript  on  appeal  to  have 
been  docketed  liere  before  the  call  ot  causes 
from  that  district  was  concluded  at  fall 
term,  1889.  The  appeUant,  however,  in- 
sists that,  as  the  appellee  did  not  move  to 
docket  and  dismiss  durinK  tbe  week  allot- 
ted to  that  district,  tbe  appeal  docketed 
at  tills  term  cannot  be  dismissed,  and  re- 
lies upon  Barbee  r.  Oreui,  91  N.  C.  158; 
BolMns  V.  Love.  97  N.  0.  ^0,  3  S.  E.  Rep. 
166;  and  Bryan  t.  Moring,  99  N.  0. 16,  5  !:}. 
E.  Rep.  7S9.   Tbls  Is  a  misconception  of 
tbe  purt>ort  of  those  decisions.   The  rules 
in  regard  to  the  time  In  which  appeals 
sbonld  be  docketed  have  been  often  con- 
straed,  end  the  decisions  may  be  summar- 
ised as  follows :  (1)  Appeals  in  causes  tried 
before  the  commencement  of  a  term  of  this 
court  most  be  docketed  at  such  term,  be- 
fore thecompletlon  of  the  call  of  causesfrom 
tbe  district  to  which  they  belong.  Bule  6. 
(2)  If  not  docketed  before  the  call  of  causes 
from  that  district  Is  concluded,  the  appel- 
lee may  docket  a  certificate  under  rule  17, 
and  have  tbe  appeal  dismissed.   (8)  If  the 
appellant  does  not  do  this,  and  the  appeed 
is  docketed  at  such  term  of  this  court 
-wblch  begins  next  after  the  trial  below, 
bat  after  the  perusal  of  the  dtntHct  to 
wblch  It  belongs,  the  appellee  cannot  then 
move  to  dismiss.   Bryan  t.  Morlng,  and 
other  cases  above  cited  and  relied  on  by 
tbe  appeUant.   But  the  n^lect  of  appellee 
to  move  to  docket  and  dismiss  extends  no 
further,  and.  If  the  appeal  la  docketed  at  a 
term  of  this  court  after  tbe  one  at  which  it 
Is  required  to  be  filed,  the  appeal  will  be 
diHrnlssed  on  motion.   (4)  Appeals  taken 
from  Judgments  rendered  below  during 
cbe  progress  of  a  term  of  this  court  are  not 
necessarily  to  be  docketed  at  such  term, 
bat  we  In  time  If  docketed  at  the  first 
term  of  this  court  beginning  next  after  the 
trial  below.   If,  by  reason  ut  observance 
of  tbe  statutory  time  allowed  for  settling 
tbe  ease  on  appeal,  it  is  docketed  here  be- 


fore the  pernsal  ot  the  district  to  which  It 
belooKSi  at  tbe  term  of  the  court  which 
was  In  progress  when  the  trial  below  was 
had.  It  stands  for  trial.  Bule  5 ;  Avery  r. 
Pritchard,  ante.  281,  (at  this  term.)  (S) 
Appeals  in  criminal  cases,  and  civil  cases 
submitted  upon  printed  arguments  under 
rule  10,  are  heard  at  the'  first  term,  though 
docketed  after  the  perusal  of  the  district 
to  which  they  belong.  (6)  If,  by  neglect 
of  thejudge, clerk, or  cause  otherthan  neg- 
lect ul  the  appellant,  the  "case  on  appeal" 
cannot  be  docketed  at  the  term  at  wblch 
it  Is  required  to  be  filed,  it  Is  tbe  duty  ot 
the  appellant  to  docket  the  rest  of  the 
transcript  and  move  tor  a  eerttorari^  or  he 
will  lose  his  appeal.  Pittman  v.  Klmberly, 
92  N.  C.  662. 

The  appeal  here,  not  having  been  dock> 
eted  at  tbe  first  term  ot  this  court  which 
began  after  the  trial  below,  most  be  dls- 
mlased. 

GtJSSBB  r.  BlOBMOHD  ft  D.  B.  Oo, 

(SumrtmB  Court  <if  Nor^  OaroNna.  Xar  U| 
1890.) 

RAmB01I>  COHPANIIS— RlOBT  OT  WaT. 

Under  section  30  of  the  charter  of  the  W.  V. 
C.  R.  R.  (Laws  S.  C.  1865,)  providingthaflt  shall 
be  presumed  that  the  land  over  which  the  road 
may  be  oonstruoted,  together  with  100  feet  on  each 
side  thereof,  has  been  granted  by  tbe  owner, 
*  *  *  provided  ha  does  not  file  a  petition  for 
damages  in  two  years,  **  the  railroad  oompany  is 
not  liable  in  damages  for  removing,  after  two 
years  from  tbe  oonetructlOD  of  the  road,  a  house 
erected  by  the  oompany  on  its  right  of  way  over 
plaintifTsland,  and  used  by  the  company  as  ''a  din- 
ner-house, **  ttaongh  the  oompany  has  made  no  el- 
fort  to  purchase  the  land  on  which  the  house  was 
erected. 

Civil  action  tried  before  Clark,  J.,  at 
July  term',  1889,  of  the  superior  court  ol 
Madison  county. 

Tbe  plaintiffs  allege  that  they  are  the 
owners  In  fee  ot  the  land  mentioned  In  the 
complaint:  that  there  was  a  dwelling- 
bouse  situated  thereon;  and  that  the  de- 
fendant unlawfully  tore  down  and  re- 
moved the  same  from  said  land,  and  this 
action  is  brought  to  recover  damages 
therefor.  The  parties  plaintiff  are  numer- 
ous, and  the  record  contains  a  demurrer, 
assigning  as  causes  ot  demurrer  a  non- 
Joinder  ot  parties,  a  misjoinder  ol  parties, 
and  the  failure  to  make  the  heirs  ot  James 
Oudger  parties.  Tbe  demurrer  seems  not 
to  hare  been  passed  upon,  but  we  assume 
that  it  was  waived  or  overruled,  as  there 
Is  an  answerdenylngthe  allegations  ot  the 
complaint  upon  which  Issues  were  sub- 
mitted. The  issues. were:  (1)  Did  defend- 
ant wrongfully  tear  down  a  house  on 
plaintiff's  land?  (2)  It  so,  what  damage 
has  plalnltf  sustained?  There  was  a  ver- 
dict adverse  to  the  plaintiff,  and  a  judg- 
meut,  from  which  he  appealed.  The  fol- 
lowing is  tbe  case  on  appeal :  "  It  was  ad- 
mitted that  the  plaintiff  was  the  owner  of 
the  land  upon  which  the  defendant  had 
erected  the  building  mentioned  In  the 
pleadings, and  thatsald  building  stood  on 
the  right  <tl  way  of  the  dtfendant  com- 
pany, and  that  it  was  erected  and  used  lor 
a  dinner-house  for  the  traveling  public, 
and  as  a  board ing-h case  for  defendant's 
employes  at  Faint  Bock,  a^'^. 
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Hon  of  defendant.  KoproceedtnKB  for  con- 
demnation ot  saldlandhaTebeen  taken  by 
the  defendant,  otber  tbaatfae  location  and 
construction  of  the  road  by  the  Weetem 
North CaroIlnaRallroad Company.  Plain- 
tiff had  brought  no  action  or  other  pro- 
ceeding to  recover  compensation  for  the 
ti^Elng  of  tbe  land  tor  right  of  wwTi  and 
more  than  two  years  had  elapsed  from 
the  location  and  construction  ot  tbe  said 
railroad  before  the  removal  of  the  house 
and  the  commencement  of  this  action. 
Defendant  had  made  no  effort  to  bay  tbe 
right  ot  way.  Some  of  plaintiffs  are  mar- 
ried women,  and  some  are  minors.  It  ap- 
pears the  defendant  removed  the  bnUdlng 
from  the  right  of  way  when  the  said  trans- 
fer station  was  changed,  and  nsed  the 
same  cdiewhere  tor  railroad  purposes. 
Upon  the  above  appearing  to  the  court 
and  jury,  the  court  directed  a  verdict  in 
favor  of  the  defendant.  Plaintiff  moved 
tor  a  new  trial,  assigning  as  error  (1)  that 
the  defendant,  not  having  shown  that  he 
bad  endeavored  to  purchase,  and  had 
tailed  to  do  so,  the  statute  did  not  apply ; 
(2)  that,  tbe  boose  bavlng  been  used  for  a 
dinner-house,  such  use  was  altm  vires,  and 
defendant  had  forfeited  that  portion  of  bis 
right  of  way ;  (Sitbat  married  women  and 
minors  were  not  barred  of  their  right  to 
recover  in  this  action  damage  for  remov- 
ing tbe  house.  ** 

D.  Scbeack  and  Chariea  Price,  tor  appel< 
lee. 

Davis,  J.,  (a/ter  stating  tbe  Hncta  as 
Mbove,)  The  building,  for  the  removal  of 
which  damages  aresoaxhtto  be  recovered, 
was  erected  by  the  defendant  company  on 
land  Included  in  its  right  of  way.  The  de- 
fendant company  was  not  a  trespasser 
when  it  erected  the  buildiug,  nor  was  it  a 
trespasser  when  it  removed  the  building. 
"It  was  erected  and  ased  for  a  dinner- 
bouse  for  the  traveling  public,  and  as  a 
boardlng-bousefor  defendant's  employes," 
and  not  for  tbe  benefit  of  the  plaintiffs, 
nor  for  the  enhancement  ot  the  value  of 
their  land :  and  we  are  unable  to  see  how 
the  fact  **  that  it  had  been  used  tor  a  din- 
ner-house" could  work  a  torfeltare  of  any 

Sortion  of  defendant's  right  of  way.  The 
etendant  bad  a  right  to  erect  any  bulld- 
iug  on  its  right  of  way  necessary  tor  its 
use  and  convenience  In  carrying  on  its 
business,  and  it  had  a  right  to  remove  it 
when  its  interest  required  it.  Railroad  Co. 
T.  Deal.  90  N.  C.  110.  and  cases  cited.  To 
allow  the  plaintitfs  damages  for  improve* 
ments  pat  by  the  defendant  on  Its  own 
right  ot  way  would  be  reversing  the  law 
of  betterments.  It  may  be  that,  If  tbe 
plaintiffs  themselves  had  erected  Improve- 
ments on  the  defendant's  right  ot  way, 
they  would  have  been  entitled  to  recover 
lor  betterments  to  the  extent  of  the  en- 
hanced value  of  tbe  land,  if  they  had  good 
reason  to  believe  that  they  hail  a  title  to 
the  premises,  (Railroad  Co.  v.  McCaskill, 
98  N.  C.  6:^6.  4  S.  E.  Rep.  468;)  but  In  the 
present  case  the  building  was  erected,  not 
by  them  or  for  their  benefit,  but  by  the  dt>- 
fendant  on  its  own  right  ot  way,  and  it  Is 
difficult  to  conceive  what  Interest  the 
plaintiffs  had  in  the  building. 
But  It  Is  said  "that  the  defendant  not 
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having  shown  that  he  bad  endeaTored  to 
purchase,  and  had  failed  to  do  so,  the  stat- 
ute did  not  apply. "  The  statute  provides 
that**  it  shall  be  preeuraed  that  the  land 
over  which  the  road  may  be  constructed, 
together  with  100  feet  on  each  side  thereof, 
has  been  granted  by  tbe  owner,  "etc.,  **  pro- 
vided, he  does  not  file  a  petition  tor  dam- 
ages In  two  years;  but  this  Is  not  to  allect 
InfantSf  ibme  coverts,"  ete.  Lawa  N.  C. 
1855,  fi  29,  (Charter  Western  N.  C.  R.  Co.) 
It  does  not  appear  how  or  when  the  nu- 
merous plaintiffs  acquired  title  to  the  land 
on  which  the  defendant  had  erected  the 
building,  or  that  they  or  any  of  them  were 
under  dlsabllltlefl  when  the  statute  b^an 
to  ran;  bat,  assuming  that  tbey  were 
"married  women  and  minors, "this  eoald 
only  avail  and  protect  them  In  the  right  to 
"file  a  petition  for  damages  In  two  years" 
after  disability.  The  defendant  was  In 
possession  ot  the  right  of  way,  tbe  plain- 
tiffs "had  brought  no  action  or  other  pro- 
ceeding to  recover 'compensation  tor  the 
taking  of  the  land  for  right  of  way, "  and. 
It  the  plalntltta  are  notbarred  byreaaon  of 
disabilities,  tbey  cannot  maintain  tbls  ac- 
tion. Theyshould  have  filed  their  petition 
for  assessment  ot  damages  as  provided  by 
law.  Railroad  Co.  v.  McCasUU.  M  N.  C. 
746,  and  cases  cited.  There  ia  no  error. 

LxNOiu  et  ol.  ▼.  Vallbt  Rivbb  Mm.  Co. 

ISupnrne  Court  qf  NorOk  CanUna.  lEsy  fi, 

1890.) 

RfBonmirr— Tbrakot  ih  Cojckos — Bttdkxcb. 
Where,  in  ejectment,  defeadaot  claims  an 
QBdivided  third  tenant  In  oonimon  with  plaio- 
tlffs,  he  ma7  prove  ownership  h7  *»  eotvy  under 
color  of  title  as  to  anoh  andlvlded  ttalnl,  ukd  ooo- 
tiaooQK  poMowUin  tor  more  than  savoB  years. 

Appeal  fraa  superior  court,  Cherokee 

county:  BoTKiN,  Judge. 

The  plaintiffs  allege  in  their  complaint 
that  they  are  the  owners  in  fee  of  the  land 
specified  therein;  that  the  defendant  is  in 

goBsesslon  thereof,  and  unlawfully  wltb- 
ulds  the  same  from  them,  etc.  Tbe  de- 
fendant admits  that  tbe  plaintltrs  are  part 
owners  In  fee  ot  the  land,  but  It  alleges 
that  it  is  tbe  owner  in  fee  of  an  undivided 
one-tblrd  part  thereof,  and  Is  tenajit  In 
common  with  the  plaintiffs;  that  it  Is 
lawfully  In  possesslfm,  and  Is  willing  that 
tbe  plaintiff  shall  be  so  in  possession  of 
the  land  with  it.  On  the  trial,  tbe  plain- 
tiffs showed  title,  conceded  to  be  aafficfent. 
as  owners  in  fee  of  an  undivided  part  uf 
the  land.  Th^dld  not  sue  for  othw  like 
part  owners  thereof,  nor  did  they  produce 
evidence  to  show  title  tor  any  part  thereof 
In  any  person  other  than  them  eel  vee. 
They  produced  evidence  tending  to  show 
color  of  title  and  contlnnoua  possession  ut 
the  whole  land  for  more  than  seven  years. 
The  defendant  failed  to  show  a  i^alar 
chain  of  title  to  an  andlvlded  part  ot  the 
land,  but  It  put  In  evidence  a  deed  g<  con- 
veyance to  it  sufficient  as  color  ot  title, 
dated  2Gth  of  February,  1867.  from  W.  N. 
Bilbo,  purporting  to  convey  the  fee  In  an 
undivided  third  part  thereof:  and  it  far- 
ther produced  evidence  tending  to  prove 
that  it  had  bad  continuous  posseaslon 
thereof,  claiming  under  thla4eed  from  and 
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after  Sta  date  tmtil  the  ttane  of  the  trial, 
and  more  than  seven  yean.  It  Is  aselKned 

an  error  that  the  court  declined  to  con- 
sider and  excluded  from  the  conelderatlon 
ot  the  jury  the  d^endant'a  claim  as  each 
part  owaer  of  the  laud,  and  Instructed  the 
Jury  "  that  the  defendant  had  failed  to  of- 
fer any  evidence  of  co-tenancy."  There 
was  a  Terdlct  and  Judgment  for  the  plaln- 
tiffe,  and  the  defendant,  harlne  excepted, 
appealed  to  this  court. 

T.  F.  DavldBOD  and  O.  A.  Sbafbrd,  for 
plaintiffs.  Edw.  McCradX  and  J.  W.  Coop~ 
9r,  for  defendant. 

Mbbkemon,  C.  J.,  {after at&ting  the  /acts 
Hs  ahove.)  It  was  admitted  by  the  de- 
fendant that  the  plalntUts  were  part  own- 
ers ot  the  land.   But  this  admission  did 
not  entitle  them  to  be  let  Into  possession 
of  the  whole  thereof  as  sole  owners,  or 
forthemselTesand  others  who  mleht  claim 
to  be  part  owners  as  against  the  defend- 
ant.  As  to  the  undivided  one-third  part 
clutmed  by  the  defendant,  the  burden  was 
on  the  plaintiffs  to  show  title  thereto  In 
tbems^Tes.  and,  falling  In  this,  thedetend- 
snt,  having  possession,  bad  the  tight  to 
remain  BO  as  tenant  in  common  with  the 
plaintiffs  as  part  owners  only.  Theplain- 
tlffa  alleged  that  they  were  sole  ownens  ot 
the  land.    When,  on  the  trial,  they  pro- 
duced evidence  otcoior  of  title  and  posses- 
Blon  as  to  the  undivided  one-third  part 
thereof  claimed  by  the  defendant  that 
mlffht  Imperil  its  right.  It  Tery  certainly 
bad  the  right  to  show  title  In  itself  as  to 
the  part  dalmed  by  it  In  any  proper  way 
It  could.   It  mlgbt,  as  to  the  part  claimed 
by  It,  show  color  ot  title,  claim  and  poe- 
sesfdon  ander  It,  wltbin  settled  and  visible 
bounds,  tor  more  than  seven  years,  and 
tbua  show  title  iierfected  In  it.  It  must  be 
observed  that  such  controversy  Is  not  be- 
tween the  plaintiffs  and  defendant  as  to 
the  part  of  the  land  In  question  as  tenants 
Id  common.  As  to  it,  the  parties  plaintiff 
and  defpudant  claim  adversely  to  each 
other,  not  as  tenants  In  common,  and  the 
pnrpoee  of  the  action  Is  to  settle  and  de- 
termine whether  the  plaintiffs  aresoleown- 
ens,  as  they  claim  to  be.  If  it  shall  turn 
out  -Uiat  the  defendant  is  sole  owner,  as 
claimed  by  it,  then  It  will'  be  tenant  in 
common  with  the  plaintiffs  cu»ordlng  to 
tlie  respective  rights  of  all  the  parties,  and 
tbe  rules  ot  law  applicable  tosuch  tenants 
will  prevail.   Tenants  In  common  have 
aiitl7  of  possessioa,  but  they  do  not  nec- 
essarily have  nnlty  In  any  other  respect. 
Tbeir  respective  estates;  the  quantity  of 
ttaem ;  the  time  when  they  begin  and  ter- 
minate; the  character  of  their  titles,  and 
tbe  methods  and  means  ot  proving  them, 
— may  l>e  very  diverse.  Each  has  his  undi- 
vided partot  and  Interest  in  the  land. 
H^ence  the  recovery  of  one  each  tenant  Is 
not  ffmsrallya  recovery  of  all  of  them.nor 
does  such  recovery  entitle  him  to  take 
poaKSSion  for  all.  Indeed, onesnchtenant 
Taa,y  recover  from  another.  One  may  be 
barred  of  his  entry  by  the  statute  of  11m- 
ita'tlon,and  another  not;  the  atatutemay 
ran  as  to  one,  and  not  as  to  another.  When 
one  recovers,  he  Is  not  entitled  to  be  put 
jziCo  possession  as  if  he  were  sole  owner, 
takes  possession  as  to,  and  to  the  ex- 


tent and  measure  of.  his  right  of  the  whola, 
not  knowing  which  particular  part  ts  his. 
Indeed,  no  parttcnlar  part  belongs  to  him 
exclusively. 

A  tenant  in  common  may  not  be  In  the 
actual  possession  ot  the  land  with  his  co- 
tenants,  or  at  all.  A  stranger  may  go  In- 
to possession  ot  the  laud,  and  remain  so, 
claiming  the  undivided  part  of  such  ten- 
ant not  in  possession  under  color  of  title 
to  It,  and  continue  such  claim  and  posses- 
sion until  he  shall  perfect  a  title  to  the 
same.  There  is  nothing  in  the  nature  of 
such  tenancy  and  ownership  of  real  prop- 
erty that  prevents  title  from  arising  and 
becoming  perfect  by  color  of  title,  claim 
and  contlnnons  possession  under  thesame 
tor  seven  years,  aa  In  cases  of  sole  ten- 
ancy, except  as  to  the  co-tenants  them- 
selves. Holdfast  V.  Shepard,  6  Ii-ed.  S61; 
Allen  V.  Salinger,  103  N.  G.  14,  8  S.  £.  Rep. 
918;  Overcasb  v.  Kitchle,  89  N.  C.  S91,  and 
canes  there  cited.  Hence  it  was  compe- 
tent for  the  plaintiffs  to  prove  such  title 
as  the  last  mentioned,  as  to  the  undivided 
one-third  part  of  the  land  claimed  by  the 
defendant;  and  for  the  Ukereasons  tbe  de- 
fendant, a  third  party,  had  the  right  to 
show  such  title  to  that  part  as  against 
the  plaintiffs  or  other  part  owner  of  the 
land.  On  the  trial,  the  defendant  showed 
sufficient  color  ot  title,  and  produced  and 
1%ndered  evidence  tending  to  prove  Its 
claim,  and  the  continuous  possession  of 
the  land  as  to  one  undivided  third  part 
thereof  for  seven  years  and  more.  It  may 
be  that  if  the  court  had  sabmltted  such  evi- 
dence, with  appropriate  Instructions,  to 
the  Jury,  they  would  have  rendered  a  ver- 
dict in  favor  of  the  defendant.  It  was 
clearly  entitled  to  have  the  evidence  pro- 
duced, and  pertinent  evidence  offered,  but 
rejected,  submitted  to  the  Jury,  with  prop- 
er instructions  from  thecourt  aatoltspnr- 
pose  and  application.  But  the  court  Ig- 
nored the  defendant's  claim  of  title,  and 
told  the  Jury  that  It  "had  tailed  to  otter 
any  evidence  of  co-tenancy,**  plainly  Im- 
plying thatlthad  produced  noevldence  to 
prove  title  as  claimed  by  it.  There  Is  er- 
ror. Tbe  defendant  Is  entitled  to  a  new 
trial,  and  we  so  adjudge.  To  that  end  let 
this  opinion  be  certified  to  tbe  superior 
court.  It  Is  so  ordered. 


Statb  v.  Parkxb. 

(jSuprems  Court  of  iVorth  OaroHno.  HivS, 
i8ea) 

BiOAMT— HiBKUQB— SvimBoa. 

1.  A  witness  canaot  teatlfy  as  to  the  age  of 
defendftnt  from  informatloo  received  from  tbe  htt- 
ter'a  sister,  who  1&  not  dead. 

9.  Error  In  admitting  evidenoe  as  to  the  SM  of 
defandaat,  on  trial  for  Ingamy,  is  harmlaM  where 
It  appears  that  Bbe  lived  with  her  first  husband 
years,  as  that  would  amount  to  a  ratlfloatlon  of  the 
marriage,  though  she  were  under  age  when  it  took 
place,  though  such  marriage  might  nave  been  "de- 
clared void"  under  Code  ^  G.  {  1810. 

3.  Under  Code  N.  C.  1 1818,  forbiddlBg  any  of- 
floer  or  minister  to  perform  the  ceremony  of  mar- 
riage unless  a.  lioense  is  prodooed,  faliore  to  re- 
quire the  license  does  not  Invalidata  tbe  marriage. 

4.  A  colored  preacher  who  is  an  elder  of  the 
Colored  M.  E.  Church  comes  wltbin  Code  M.  C.  { 
1813,  authorizing  the  solemnizing  ot  marriage  by 
"an  ordained  muiister  of  any  reuglA^  denoiilni^ 
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Uon;**  it  appearlDK  from  the  Book  of  DIsoipltne 
that  saoh  eukrs  are  always  ordained. 

6.  An  exertion  *'totheobBrgea6glTen*'i»  too 
general,  eapeouUy  when  the  whale  onnrge  ia  not 
sent  np  with  the  reoord. 

Appeal  from  eaperlor  court,  Cnmbexland 
county;  Btnum,  Judge. 

Indictment  (or  blsamy. 

The  Attorney  Gener&l,  for  the  State. 
Sattou  A  Cook,  for  defendant. 

Clask,  J.  The  flrBt  aaRignment  of  er- 
ror Is  that  a  wltneaa  for  the  state  was  al- 
lowed to  testify,  after  objection,  that  the 
d^endant  waa  40  years  of  age,  and  that 
he  stated  this  upon  Information  had  from 
defendant's  sister.  As  It  did  not  affirma- 
tively appear  that  the  sister  was  dead  at 
the  time  of  the  trial,  the  evidence  was  im- 
properly admitted.  Hodges  v.  Hodges, 
ante.  364,  (at  this  term,)  and  cases  there 
cited.  But  the  evidence  was  merely  ir- 
relevant; and,  as  It  could  not  bare  prej- 
udiced thedetendant,  Ita  admis^on  affords 
-no  ground  for  a  new  trial.  Scosglns  t. 
Turner, 98  N.  C.  1S5,8  S.  E.  Rep.  719;  Jones 
T.  Call,  93  N.  C.  170;  Dupree  v.  Insurance 
Co.,  92  N.  C.  417.  And  the  burden  Is  on  ap- 
pellant to  showtbatbe  has  been  prejudiced 
by  the  admission  of  Immaterial  evidence. 
Livingston  r.  Dunlap,  99  N.  C.  268,  6  S.  E. 
Rep. 

The  defendant  had  testified  that  she  was 
86  yean  old  at  the  trial,  with  the  view  ol 
Btaowing  tjiat  she  was  about  13  years  of 
age  at  the  time  of  the  alleged  first  mar- 
riage. The  evidence  was  conflicting  as  to 
whether  there  was  a  first  marriage,  and  as 
to  its  date.  The  Jury,  upon  tbe  evidence, 
found  that  there  was  such  first  marriage. 
This  being  so,  It  is  immaterial  whether  de- 
fendant, at  Its  date,  was  IS  years  of  age, 
as  she  contends,  or  over  14,  as  contended 
by  the  state;  for, upon  any  view  of  the  ev- 
idence, the  defendant  had  lived  with  such 
husband  over  2U  years,  and  has  borne  bim 
10  children.  While  marriage  Is  a  contract, 
it  differs  from  other  contracts  In  several 
respects,  especially  in  that  Itcan  beeutered 
Into  by  minors.  Code,  §  1810,  it  is  true, 
provides  that  a  marriage  by  a  female  un- 
der 14  years  of  age,  or  a  male  person  under 
16,  is  void  ;  but  the  proviso  speaks  of  its 
being  " declared  void,"  and  the  construc- 
tion of  the  statute  by  the  courts  has  al- 
ways been  that  the  meaning  is  that  such 
marriages  are  voidable.  The  only  mar- 
riages, under  section  1810,  which  are  ab- 
solutely void,  are  those  between  a  white 
person  and  one  of  negro  or  Indian  blood — 
or  dracen  t,  to  the  third  generation,  In- 
clusive —  and  bigamous  marriages.  The 
others  need  to  be  "declared  void."  That 
taas  not  been  done  here,  and  defendant's 
first  marriage  Is  still  a  valid  one.  Indeed, 
It  may  be  doubted  if  It  can  be  declared  in* 
valid  when  the  parties  have  ratified  It  by 
cohabitation  after  arriving  at  the  age  of 
consent.  If  the  parties,  after  arriving  at 
the  abovespecifledage  of  consent,  continue 
to  cohabit  and  Jive  together  as  a  man  and 
wile,  this  Is  a  ratification.  Co.  Lltt.  79; 
1  Bl.  Comm.  436;  1  Bish.  Mar.  &  DIv.  (4th 
Ed.)  150;  and  Pearson,  C.  J., In  Koonce  v. 
■Wallace,  7  Jones,  (N.  C.)  194.  Though  the 
form  of  the  statute  bas  been  somewhat 
changed  since  that  decision, '  the  "  reason 
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of  the  thing"  la  the  same.  The  evidence 
here  of  more  than  20  years'  cohabitation, 
and  10  children  resaltlna;  from  it,  is  oncon- 
tradlcted,  and  should  be  ample  proQt  of 
ratification. 

The  second  exception  te  that  the  court 
told  the  Jury  that.  It  d^endant  was  united 
In  marriage  to  her  allied  husband  by  a 
colored  preacher,  (shown  In  the  evidence 
to  have  been  anelaer  In  the  Colored  Metho< 
diet  Church,)  with  or  without  license,  it 
was  a  lawful  marriage.  The  Code,  S  1813, 
forbids  any  officer  or  minister  from  per- 
forming the  ceremony  of  marria^  unless 
the  license  therein  required  shall  be  pro- 
duced. The  failure  to  comply  vtith  the  re- 
quirements as  to  the  license  "subjects  the 
officer  or  minister  to  the  penalty,  [de- 
nounced by  Code,  §  1817;]  butthemarriage 
1b,  notwithstanding,  good,  to  every  Intent 
and  Durpose."  State  v.  Bobbins,  6  Ired. 
23.  The  Code,  5  1S12,  authorizes  the  sol- 
emnization of  The  ceremony  by  "  an  or- 
dained mlnisterot  anyrellgloas  denomina- 
tion, or  a  Justice  of  the  peace."  A  refer- 
ence to  the  Book  of  Discipline,  as  anthor- 
Ized  by  the  precedent  set  out  in  State  v. 
Bray,  13  Ired.  289.  shows  that  an  elder  in 
the  Colored  M.  E.  Church  Is  always  an*'or- 
dalned  minister."  It  maybe  noted  that 
the  statute  now  Is  broader  than  when  the 
decision  in  State  v.  Bray  was  rendei«d,  and 
the  failure  to  show  that  Che  minister  pos- 
sessed certain  qualifications  then  required 
by  the  statute,  and  which  caused  tbatcaae 
to  be  sent  back  (or  a  new  trial,  Is  now  im- 
material. 

The  third  exception  Is  that  the  court  did 
not  Instruct  thcjury  that  thewelght  of  the 
evidence  was  that  there  had  been  no  such 
firstmarHage.asallogedby thestate.  Hud 
the  Judge  done  so,  It  would  hare  been  a 
violation  of  the  act  of  1796,  now  Code.  S 
413. 

Tbefoutfa  and  last  exception  is  "  to  the 
charge  as  given."  Thewbolechargels  not 
sent  up.  Had  It  been,  still  this  exception 
is  too  general  to  be  considered.  McKinnon 
V.  Morrison,  104  N.  C.354, 10  S.  E.  Rep.  613; 
Taylor  V.  Plammer,  ante,  266,(at  this  term.) 

No  error. 


State  v.  Chisbnhall. 

{Supreme  Camt  of  Nor^  Carolina.  3Ua  19, 

1890.) 

ABDUOTIOH— BVTDBWOT. 

1.  The  taking  and  carrying  away  of  a  ehild  un- 
der 14  years  of  age  from  the  honae  of  her  faUter, 
by  peraaasion,  is  an  abduction,  within  the  meaning 
of  Code  K.  C.  S  978,  providing  that  "any  <me  who 
Bttall  abduct,  or  by  any  meaos  induce,  "^snr  child 
under  the  age  of  14  years,  who  shall  reside  with 
her  father,  to  leave  bim,  shall  be  .goilty  of  tha 
crime. 

a.  Where  the  atatuta  is-sUentonthe  snl^eot,  tt 
is  not  necessary,  on  IndiotmeDt  for  abdnotion,  for 
thestate  to  prove  wantof  tha  father'aoonsent;  if 
consent  is  set  up  ia  defense,  it  must  be  established 
by  defendant. 

S.  On  such  Indictment  ft  Is  competent,  aa  tend- 
ing to  show  want  of  such  consent,  to  show  tbat» 
after  the  ohlld'a  abdootlOD,  the  fftttwr  aent  her  mo- 
therout  to  look  for  her. 

4.  On  indictment  for  abduction.  It  appeared 
that  defendant  took  her  sister,  wbo  waa  noder  14 
years  of  age,  irom  her  fatber'a  house  to  tha  hoosa 
of  a  prostitute.  Preparatory  to  indtutia|[  the  proa- 
titute  for  Uie  abduction,  Mta  ctanmltUng  ma^trata 
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btf or*  whom  dafendant  bad  teitlfledf  no  prooeed- 
ings  tutvlDff  been  taken  afalnat  defendant  at  the 
time,  sent  her  to  the  solicitor**  office  to  be  exam- 
ined by  him.  Held,  that  her  deolarations  to  the 
stdMtor  were  Tolnntary,  and  were  admUstble  In 
aubaeq&ent  prooeedtogs  against  her. 

5.  On  iadiotment  for  abduction,  the  dedara- 
tlons  of  defendant  showed  that  defendant  knew 
that  the  house  to  which  she  took  her  sister  was  a 
bonse  of  ill  fame,  that  she  bad  promised  a  man  to 
bring  her  sister  there  to  meat  him,  and  that  she  did 
go  to  her  father's  house,  and  persuade  bersister  to 
go.  Eeldj  that  the  evidence  was  sufBolent  to  jus- 
tly a  verdict  of  guilty. 

0.  Evidence  of  the  general  reputation  of  the 
bonne  was  admissible,  as  tending  W  show  defend- 
anVa  IntenL 

Appeal  from  enperior  courts  Dnrbam 
county;  Abhfikld,  Judge. 

The  defendant  Is  charged  with  the  ab- 
duction ot  Elolse  Chleeuliali,  a  female  aa- 
der  the  age  of  14  years,  who  resided  with 
her  fattier,  Jamea  ChlBenhall,  witli  intent 
to  proBtltate  tlie  said  Elolee.  Martha 
Cbisefiball,  a  witnesstor  thestate,  testified 
that  Bhe  was  the  mother  of  the  defendant, 
and  alHO  ol  Elolae,  who  lettwitneas'hoiiBet 
npon  a  certain  day,  with  defendant.  Wlt- 
neeawent  to  detecclant'B  house,  altoat  two 
hours  alter  the  alleged  abduction,  and 
found  the  door  locked,  and  then  went  to 
the  bouse  of  one  Max  Bush.  Defendant 
was  there.  Witness  asked  Mag  to  pnt 
ElolBe  out  of  her  hoage,  and  was  told  she 
was  not  there.  After  some  altercation  be- 
tween the  partia,  the  defendant  told  wit- 
ness that  Elolse  was  lu  the  house,  and  she 
stayM  there  all  night.  The  solicitor  for 
the  state  asked  witnesa  if  her  husband 
knew  that  she  was  going  for  Elolse,  and 
she  stated  (the  defendant  objecting)  that 
he  did.  He  told  her  to  go  for  El  oise.  The 
state  proposed  to  prove  by  this  witness 
the  general  reputation  ol  Mag  Bush's 
house,  and,  npon  objection  of  ddendaut 
bdnff  oTerruled,  the  witness  stated  it  was 
bad,  b^g  a  house  of  ill  fame.  Elolse  bad, 
before  this,  left  home  with  defendant,  and 
stayed  awoy  all  night.  Elolee  lived  with 
her  father  and  mother.  Defendant  lived 
in  another  part  of  the  town  of  Durham. 
Elolse  testified  for  the  state  that  she  went 
off  with  defendant  at  the  time  alluded  to. 
She  wanted  to  go,  bnt  d^endant  did  not 
tell  her  what  was  wanted  with  ber.  .  She 
saw  Rhodes  HerudonatMag's  that  ulgbt. 
Heard  her  mother  when  she  came,  and 
told  Mag  to  put  witness  out.  She  did  not 
want  to  go  home.  W.  M.  Busbee,  a  jus- 
tice of  the  peace,  testified  that  he  tried 
Mag  Bush  upon  a  warrant  charging  her 
with  abduction,  and  that  «iid  Martha 
Cblsenball  and  this  defendant  (Carrie  Chls- 
enhall)  were  witnesses  for  the  state  upon 
that  trial ;  and  he  told  these  witnesses  to 
go  to  the  solicitor's  office,  where  Carrie 
Cblsenball  was  examined,  with  a  Tlew  of 
preparing  ablllof  indictment  against  Mag 
Bush,  and  Busbee  stated  that  he  remem- 
bered the  statement  made  by  defendant 
upon  that  occasion,  which  was  as  follows, 
(oeiaidant  objected  to  the  evidence :)  "  De- 
fendant said  she  was  at  the  bouse  of  Mag 
Bush,  and  was  asked  by  ber  and  Hemdou 
if  she  could  get  Elolse  to  come  to  Mag's 
house  to  see  Eemdon,  and  she  replied  that 
she  could  not  get  ber  that  nluiht,  but 
woold  the  next  da^,  when  she  did  go  to 


ber  mother's,  and  got  Elolse  to  go  with  her 
to  Mag  Bush's,  where  she  stayed  all  night; 
that  she  knew  that  Mag's  house  was  a 
bouse  of  111  fame."  The  defendant  intro- 
duced no  evidence,  but  requested  the  court 
to  charge  the  Jury  that  upon  the  evidence 
the  defendant  was  not  guilty.  This  was 
declined,  and  the  court  told  the  jury  that 
it  'they  believed,  beyond  a  reasonable 
doubt,  that  defendant  went  to  ber  father's 
house,  where  Elolse  lived,  and  Induced  ber 
to  leave,  and  took  ber  to  Mag  Bush's 
house,  under  a  prevtous  arrangement  with 
Herndon  and  Bush,  for  an  Immoral  pur- 
pose, and  the  father  did  not  consent,  then 
the  defendant  would  be  guilty.  Defendant 
excepted.  Verdict  ol  guilty;  judgment; 
appeal  by  defendant. 

J.  S.  MaaalnjCt  for  appellant.  Tbe  At- 
torney GeMtMl  and  M.  C.  SmStb,  for  tbe 
State. 

Shepherd,  J.,  {after stating  tbe  facta  as 
above.)  The  statute  (Code,  j}  978^)  under 
which  the  defendant  Is  indicted  Is  different 
from  tbe  English  and  some  ol  tbe  Ameri- 
can enactments  upon  tbe  subject.  In  that 
fraud  and  force  are  not  necessarily  constit- 
uent elements  ot  the  offense,  and  it  is 
silent  as  to  the  taking  being  against  the 
consent  of  the  parent  or  other  custodian 
of  tbe  child.  Many  of  tbe  reflDements  of 
construction  to  be  found  in  the  text-books, 
illustrated  by  the  various  decisions,  have 
therefore  but  little  application  to  tbe  case 
before  us.  Our  statute  (s(^  Abbr,  J.,  in 
State  v.OeoiKe,98  N.C.  667)  "Is  bxoad  and 
comprehCTSive  in  its  terms,  and  embraces 
all  means  by  which  the  child  may  be  ab- 
ducted. "  The  crime  is  defined  in  the  stat- 
ute by  the  term  abduction,"  which  Is  a 
term  of  well  known  signification,  and 
means  in  law  "the  taking  and  carrying 
away  of  a  child,  a  ward,  a  wife,  etc.,  either 
by  fraud,  persuasion,  or  open  violence." 
Webst.  Diet.  It  clear  that  tbe  consent  of 
tbe  child,  obtained  hy  means  ot  persua- 
sion. Is  no  d^ense,  since  the  result  of  snch 
perauasion  Is  just  as  great  an  evil  as  If  it 
bad  been  accomplished  by  other  means. 
Even  under  the  English  statutes,  where  a 
"taking"  Is  required, it  wassald  by  Wioht- 
MAN.  J.,  (In  Reg.  V.  Handley,  1  Fost.  & 
F.  648,)  that  "a  taking  by  force  Is  not  nec- 
essary; It  Is  sufficient  if  such  moral  force 
was  used  as  to  create  a  willingness  on  the 
glri's  part  to  leave  her  father's  home." 
And  In  K^.v.  Mankletow.l  Dears.  Cr.  Gas. 
159,  Jervib,  C.  J.,  enunciated  the  true  spir- 
it of  the  law  when  he  said  that  "  the  stat- 
ute was  framed  for  the  protection  of  par- 
cmts. "  Of  course.  If  there  is  no  force  or  In- 
ducement, and  the  departure  of  the  child 
is  entirely  voluntary,  there  can  be  no  of- 
fense. These  principles  fully  sustain  his 
honor's  cbaige,  but  it  is  insisted  that  he 
should  have  .instructed  tbe  jury,  as  re- 
quested, that,  upon  the  whole  testimony, 
tbe  defendant  was  not  guilty. 

This  prayer,  we  suppose,  is  predicated 

>  Code  N.  C.  !  978,  provides :  "  Any  one  who  shall 
abduct,  or  by  any  means  indure,  any  child  under 
the  age  of  li  years,  who  shall  reside  with  the  fa- 
ther, mother,  *  *  *  to  leave  such  person, 
*  *  *  shall  be  guilty  of  a  crime,  and,  on  oon^e* 
tion,  shall  be  fined  or  unprisoned.  f^*  *"  . 
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upon  the  idea  that  the  decIaratloDB  of  the 
defendant,  aa  deposed  to  by  W.  M.  Bus- 
bee,  were  improperlT  admitted.  It  ap- 
pears that  the  child  E^oise  and  the  d^end- 
ant  were  fonnd  by  the  mother  at  the  home 
of  MaK  Bash,  a  prostltutOf  and  that  the 
latter  had  betm  bound  over  to  court  for 
the  abdnctlon.  The  mother  and  the  de- 
fendant were  witnesses  for  the  state,  ahd 
dDring  a  recess  of  the  coart  were  told  by 
Bosbee,  a  Justice  ol  the  peace,  to  go  to  the 
solicitor's  room,  where  they  were  both  ex- 
amined by  the  latter,  preliminary  to  the 
sending  of  a  bill  of  indictment  agftlnat  the 
Bald  Mag  Bnsh.  It  does  not  appear  that 
any  proceedings  had  been  taken  against 
the  defendant  at  that  time,  and  her  decla- 
rations atsald  interTlewseemtohavebeen 
Tolnntary.  She  could  have  declined  an- 
swering any  question  which  tended  to  in- 
criminate her.  Indeed,  she  could  not  have 
been  compelled  to  have  made  any  state- 
ment whatever  to  the  solicitor,  as  the  ex- 
amination was  purelyextrnjudlcial.  State 
V.  WllltamB,  91  N.  C.  699.  We  a  re  unable  to 
see  any  error  in  the  admtaalun  of  these 
declarations,  and  the  exceptions  based  up- 
on It  must  be  overruled.  This  testimony 
was.  In  our  opinion, fully  sufficient,  in  con- 
nection with  the  other  circumstances,  to 
warrant  a  conviction.  The  defendant 
stated  that  she  knew  that  Mag  Buah  kept 
a  house  of  prostitution;  thatshepromised 
to  get  Elolse  to  go  there,  and  at  the  re- 
quest of  Mag  "she  did  go  to  her  mother's 
and  get  Elolse,  and  take  her  to  Mag's"  for 
Uie  purpose  of  meeting  one  Hemdon.  It 
was,  as  we  have  said,  Immatnial'that  the 
ehlld  was  willing  to  go,  U  her  going  was  **  by 
any  means"  IndQced  by  the  defendant;  and 
thus  question,  we  think,  was  properly  left 
to  the  Jury. 

It  is  further  objected  that  the  prosecu- 
trtz  should  not  have  been  ^iermitted  to 
testify  to  tiie  tact  that  faer  husband  told 
ber  to  go  after  Eloise  aa  soon  as  he  discov- 
ered "titat  she  had  gone  off  with  the  dtf end- 
ant.  We  do  not  see  how  this  In  any  way 
prejudiced  the  defendant's  case,  as  It  was 
evidently  introduced  for  the  purpose  of 
showing  that  the  child  was  taken  without 
the  father's  consent.  It  was  unnecessary, 
under  our  statute,  (or  the  state  to  have 
shown  this,  (State  v.  George,  supra,)  and 
if  it  constituted  a  defense  It  was  the  duty 
of  the  d^endant  to  have  established  it. 
She  offered  no  testimony  tending  to  show 
such  consent,  and  the  evidence  objected  to 
was  merely  irrelevant,  as  It  only  tended 
to  rebut  a  defense  which  the  df^endant  did 
not  rely  upon.  Had  It  been  material, 
however,  we  think  that  the  acts  of  the 
father,  and  the  accompanying  language 
upon  the  dlaeovpry  ot  the  abduction  of  his 
daogh'^.  woold  have  been  competent  evi- 
dence to  have  shown  thather  absence  was 
without  his  consent. 

It  is  also  objected  that  the  court  erred 
in  allowing  a  witness  to  testify  as  to  the 
general  reputation  of  Mag  Bush's  house. 
Such  evidence  is  held  to  be  admissible  In 
Connecticut,  even  against  a  defendant 
charged  with  the  keeping  of  a  house  ot  111 
fame.  Gadwell  State,  17  Conn.  467. 
Such  Is  not,  however,  the  law  in  this 
state,  but  we  think  it  competent  when 
the  character  ot  the  bouse  Is  only  coHater- 


ally  involved,  and  Is  attended  with  evi- 
dence of  scienter  on  the  part  of  the  defend- 
ant, and  Is  only  used  tor  the  pnxpoM  of 
showing  the  Intent  with- which  an  act  Is 
done, — as.  In  this  case,  to  show  that  the  de- 
fendant's object  was  to  prostitute  the 
child.  Moreover,  the  ddendant  eonld  not 
have  been  pr^ndlced  by  the  evidence,  as  it 
was  shown  by  ber  own  declaration  that 
Mag  Buah  was  a  common  prostitute,  and 
kept  a  house  of  prostitution.  Besides,  it 
was  unnecessary  for  the  state  to  have 
shown  the  intent  ol  the  defoidant.  There 
is  nothing  in  onr  statute  which  requires 
that  the  abduction  should  be  with  a  par- 
ticulflr  Intent.  It  is  only  necessary  to  al- 
lege and  prove  that  the  child  was  abduct- 
ed, or  by  anymeans  induced  "to  leave"  Its 
custodian.  We  think  the  exception  1b 
without  merit.  Upon  a  review  of  the 
whole  caae,  we  are  of  opinion  that  then  is 
no  error. 


Statb  v.  Sighan  et  aJL 

(Suprvme  Court  of  NorOi  CcmMna.    April  U; 

i8oa) 

Akbbst— Wabeast— Town  Cohbtablb— Asuuza: 
I.  Defendant,  as  tows  constable  of  Iisnoir,  WM 
authorized  to  serre  process  (1)  issoed  by  the  major, 
(Code  N.  C.  S  3808;  Town  Cbarter,  Private  Law* 
1886,  C.2S,  (3)  directed  to  him  t9' say  ooQxtta 

tbecountv,  (Code  N.  C.  $  8810;)  (8)  diraetad  to  Urn 
"by  any  fusticeof  the  peaoeor  other  competent  ao- 
tburitf  within  the  county, "  (Code  N.  C.  It  443, 
By  Code  N.  C.  SS  3818,  3820,  the  mayor  of  evez7  In- 
corporated town  Is  vested  with  the  criminal  jari»- 
diction  of  a  Justice  ot  Ui«  peace.  Held,  under  in- 
dlottoent  for  aseaalt,  that  defendlut  was  protect- 
ed, in  arrestlnfc  the  prosecuting  witDOM  within  ttM 
town,  by  a  warrant  of  the  mayor,  charging  Um 
with  a  misdemeanor,  and  ia  retaking  him  beyond 
the  town  limits,  after  an  escape. 

St.  The  use  of  handoulfs  upon  a  prisoner  wl» 
has  twice  escaped,  by  the  officer  making  tbe  ar- 
rest. Is  not  such  an  abase  of  his  power  as  will  sab- 
Ject  him  to  Indictment  for  assault. 

8.  After  one  arrested  for  a  mladomaanor  hat 
escaped,  the  officer  in  pursuit  is  KoUty  of  an  aa- 
saolt  In  flrinc  a  pistol  tha  ball  f  nnn  whUskk  pasMS 
near  the  fleeuig  prisoner,  whether  be  iateaded  to 
hit  him  or  not. 

This  was  an  Indictment  charging  both 
the  defendants  with  an  assault  with  a 
deadly  weapon,  to- wit,  a  pistol,  tried  at 
the  spring  term,  1890,  of  the  superior  coort 
ot  Oaidwell  county* before  Bthuu,  J.  The 
defendant  Sigman  was,  at  the  tfine  wbea 
the  assault  was  alleged  to  have  been  com- 
mitted, town  conutable  of  the  town  ot  Le- 
noir, and  arrested  the  prosecutor,  Robert 
Tuttle,  on  a  lawful  warrant,  tesued  by  tbe 
mayor  of  said  town,  and  charging  the 
prosecutor  with  having  committed  An  a»- 
sault  within  the  corporate  limits  ot  said 
town.  The  defendant  Sigman  first  arrest- 
ed Tuttle  by  virtue  of  said  warrant  within 
the  limits  of  the  municipality,  but  by  an 
artifice  he  escaped  from  custody,  and  fled 
to  a  point  three  miles  beyond  said  limlto. 
Subsequently  Sigman  pursued  and  arrest- 
ed him  at  a  house  three  miles  from  the 
town,  and,  while  eo  route  tor  the  town 
with  the  prisoner,  met  the  deSendant 
Campbell,  an^  summoning  CampbeD  to 
assist,  placed  Tuttle  in  his  custody.  After 
Campbell  had  taken  the  prisoner  into  the 
town  of  Lenoir,  the  latto*  again  escaped, 
and  fled  b^ond  the  cornonUe^fPlt*.  ne 
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dfliendaiitB  parmed  Mm,  Campbell  taking 
one  direction  aAd  Slgmaii  soother.  The 
defendant  Sifcman  found  Tattle  outalde  of 
the  town,  and  ran  after  him  some  dle- 
taace,  till  he  fled  out  of  hla  sight;  but 
Tnttlfl  ran  nearto  the  defendant  Campbell, 
whj  puraaed  him,  threatening?  to  Bhoot. 
Ccunpbell  was  within  about  80  yarda, 
when,  sedng  that  he  conld  not  outran 
Tuttle,  he  flred  his  pistol.  Tattle  testified 
that  the  ball  whistled  by  blm,whlleCamp- 
bell  swore  that  It  was  not  aimed  at  him 
at  all,  bat  was  pointed  towards  the 
ground  near  to  himself,  and  fired  into  the 
ground.  In  order  to  Mghtea  Tattle.  De- 
fendants appealed. 
Tbtt  Attttrnejr  Genera/,  for  the  State. 

Atbbt,  J.,  (after  st&ttng  the  facta  aa 
above.)  The  defendant  Slgman,  by  virtue 
of  his  office  as  constable  of  the  town  of 
Lenoir,  was  autborizttd  to  execute  any 
ln^vf^l  warrant  issned  by  the  mayor,  and 
charging  a  crlmloal  oHenne,  wherever  he 
niiKhtflnd  the  person  accused  within  the 
euunty  of  Caldwell,  in  which  said  town 
was  situate.  This  authority  was  con- 
ferred upon  him  by  section  3810  of  the 
Code;  but  perhape  in  more  explicit  terms 
by  the  act  oIlS85  amendatory  of  the  town 
charter.  Giapter 23.  §  24,PriTate La wa  1886. 
Section  SSlOproTldes  that "  It  ehall  be  law- 
ful for  city  and  town  constablea  to  serve 
all  civil  and  criminal  process  that  may  be 
directed  to  them  by  any  coart  within 
their  respective  counties,  *  *  *  as  pre- 
anribed  by  law  In  the  case  of  other  con- 
stablea. "  Section  24,  art.  4,  of  the  constl- 
tntion,  requires  that>  "in  each  township, 
there  shall  be  a  constable,  elected  In  llice 
manner  by  the  voters  thereof,  who  shall 
bold  his  office  for  two  years,"  while  sec- 
tluns  043  and  644  of  the  Code  Invest  them 
with  all  the  powers  formwly  exercised  by 
thera,  and  makeltthtir  additional  du^ 
to  "execute  all  precepts  and  process,  of 
whatever  nature,  to  them  directed  by  any 
Justice  of  the  peace  or  other  competent 
authority,  within  their  county,  or  upon 
any  bay,  river,  or  creek  adjoining  there- 
to, "  etc.  The  mayor  ot  every  city  and  in- 
corporated town  is  constituted  by  law  an 
inferior  court,  with  "thA  ]arlsdlctton  of  a 
luatice  of  the  peace  in  all  criminal  matters 
urtaing  under  the  laws  of  the  state,  or  un- 
der the  ordinances  of  said  city  or  town. " 
Code,  §  8818-3820.  The  mayor  of  Lenoir 
had  the  right  to  iasne  the  warrant  ander 
tbe  anthorlty  of  which  the  defendant  Slg- 
man arrested  the  proeeentor,  and  the 
town  eonetable  was  protected  In  execnt' 
fng  It  wlthoat  the  use  of  excessive  force 
anywbwe  In  Caldwell  county.  If  the  duty 
ot  serving  warrants  had  been  imposed  by 
tbe  Code  in  language  at  all  equivocal,  tbe 
section  of  the  town  charter  declaratory  of 
the  powers  and  dutlee  of  the  town  counta- 
ble wonid  have  shielded  the  defendant  Slg- 
man, who  was  confronted,  as  an  officer, 
wftb  ttie  mandatory  requlranent  "ttiat  he 
i^onld  "execute  all  promn  issued  by  the 
mayor, "  when  the  law  added  no  condition 
to  this  Injunction,  except  that  It  should 
not  be  void  npon  Its  face  for  want  of  Juris- 
dictloo.  Another  clause  in  the  aame  sec- 
tloB  ot  the  charter,  like  section  8808  ot  the 


Code,  limits  his  power  as  a  peace-officer, 
to  make  arreata  without  warrant,  to  the 
territory  within  the  boundarlea  ot  the 
town.  Slgman  was  not  gnlltyot  a  simple 
assault,  even  In  making  the  arrest  outside 
of  the  town  alter  the  first  escape.  He  was 
not  present  when  the  prosecutor  was  cai»- 
tared  by  Campbell  the  third  time,  and 
therefore  did  not  aid  or  abet  him  In  the 
use  of  excessive  force.  In  the  precaatlon- 
ary  meaanre  of  securing  a  prisouer,  who 
had  shown  hlmsdf  so  swift  and  slippery, 
by  the  use  of  band-cuffs,  he  did  not  so 
abuse  his  power,  according  to  the  evi- 
dence, as  to  subject  himself  to  Indlctmrat 
for  nn  aasault.  State  v.  Stalcup.  2  Ired. 
50;  State  v.  Belk,  76  N.  C.  10;  State  t. 
Pugh,  101  N.  C.  737,  7  S.  B.  Rep.  757.  la 
any  aspect  ot  the  testimony,  the  Judge 
should  have  instructed  the  Jury  that  tbe 
defendant  Slgman  should  be  acquitted, 
and  for  his  failure  to  do  so  a  new  trial 
must  be  granted  to  him. 

If  the  prosecutor  turned  upon  CampbeD 
while  he  was  pursuing  him,  and  resistsd 
arrest,  the  latter  would  have  been  protect- 
ed In  the  use  of  a  degree  of  force  that  a 
Jury  would  ordinarily  consider  excessive, 
If  he  was  acting  In  good  faith,  and  was 
free  from  the  Influence  ot  malice.  State  v. 
McNinch,  00  N.  C.  696:  State  v.  Pugh,  sn- 
pra ;  1  Blsh.  Crim.  Proc.  630.  Bat  a  very 
different  principle  prevails  where  a  party 
charged  with  a  misdemeanor  fieea  fi'om  an 
officer  who  la  Intrusted  with  a  erimlnal 
warrant  or  capiaa  In  order  to  avoid  ar- 
rest. The  accused  Is  shidded  In  thatevent, 
even  from  an  attempt  to  kill  with  a  gun 
or  pistol  by  themerdfol  rulewhich  forbids 
the  riak  of  human  life  or  the  shedding  ot 
blood, in  order  to  bring  to  JuRticeone  who 
is  charged  with  so  trivial  an  offense,  when 
it  is  probable  that  he  can  be  arrested  an- 
other dfl^  and  held  to  answer.  1  BlSh. 
Crim.  Proe.  616.  An  officer  who  kills  a 

Serson  charged  with  a  misdemeanor,  while 
eelng  from  him,  is  guilty  of  mfuislaugbter 
at  least.  1  Wbtirt.  Crim.  Law,  (0th  Ed.) 
S40fi;  2  Blah.  Crim.  Law.  (7th  Ed.)  §640. 
After  an  accuaed  person  has  been  arrest- 
ed, an  officer  is  Juattfled  In  using  tbe 
amount  of  force  necessary  to  detain  him 
In  custody,  and  he  may  kill  his  priaoner  to 
prevent  his  escape,  provided  It  becomes 
oeceasary,  (1  Blsh.  Crim.  Proc.  9  618,) 
whether  he  be  chai^^ed  with  a  felony  or  a 
misdemeanor.  But  when  a  prisoner 
charged  with  a  misdemeanor  has  already 
escaped,  the  officer  cannot  lawfully  use 
any  means  to  recapture  him  that  he  would 
not  have  been  Justified  in  employing  In 
making  the  first  arrest :  and,  if  in  the  pot^ 
suit  he  Intentionally  kill  the  accused.  It  Is 
murder;  and,  If  it  appear  that  death  was 
not  intended,  the  offense  will  be  man- 
slaughter. 1  Whart.  Crim.  Law,  SS  401- 
407  ;  2  Blsh.  Crim.  Law,  S  648;  1  UaIe,P.G. 
481;  Fost.  Or.  Law,  271. 

A  person  may  be  guilty  of  an  assault  up- 
on another  with  a  pistol  without  firing  it 
at  all,  and.  It  he  does  fire  It,  without  in- 
tending at  tbe  moment  of  firing  to  hit  the 
person  upon  whom  he  is  charged  with 
committing  the  offense.  State  v.  Moivan, 
8  Ired.  186;  State  v.  Myerfleld.  Phil.  (N.C.) 
106 ;  State  v.  Ra  wles,  66  N.  C.  884.  Even  it  the 
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defMidante  had  consented  to  the  escape, 
tbey  wuold  have  been  authorised  to  rear- 
rest the  prosecutor  on  the  same  warrant, 
but  neither  was  empowered  to  use  more 
force  than  he  would  have  been  warranted 
in  nslng  In  flrat  secarlng  him.  Snch  use  of 
a  pistol  as  would  have  made  Campbell 
guilty  ol  manalauKhter,U  he  had  killed  the 

{trosenutor,  was  an  assault  if  no  actual 
njury  ensued.  We  do  not  concur  with 
the  Judge  who  tried  the  case  below  in  the 
opinion  chat  the  guilt  ol  the  defendant 
Campbell  depended  on  bis  intention  when 
he  fired  his  pistol.  The  prosecutor  testi- 
fied that  the  ball  passed  near  lils  head* 
and  was  fired  when  the  defendant  was 
threatening  to  liill  him,  while  the  latter 
swore  that  he  aimed  the  pistol  at  the 
ground  when  he  flretl.  Another  witneus 
thought  the  weapon  was  pointed  In  the 
direction  of  Tuttle,  and  the  defendant 
does  not  say  that  it  did  not  at  any  time 
bear  upon  the  prosecntor.  If  Campbell 
so  used  his  pistol  in  ihe  pursuit  as  to  con- 
stitute an  assault  upon  Tattle,  he  was 
guilty,  no  matter  what  mayhave  been  his 
actual  purpose  when  be  shot.  The  law 
does  not  Justify  killing  one  accused  of  a 
misdemeanor  In  order  merely  to  stop  his 
flight,  and  we  cannot  concur  in  any  view 
of  the  law  that  might  be  construed  to  Jus- 
tify such  caivlesB  handling  of  guns  or  pis- 
tols, by  offlcera  armed  with  criminal  pro- 
cess, as  would  ordinarily  constitute  an  as- 
sautt,  merely  because  they  can  satisfy  a 
Jury  that  at  the  moment  of  firing  they  did 
not  Intend  to  hit  one  fleeing  from  arrest 
on  a  charge  of  misdemeanor.  Judgment 
Is  afflrmetd  as  to  Campbell.  A  new  trial 
will  be  granted  to  tlie  d^endant  Slgman. 

Mabsh  t.  Bichabdsom. 

(Supreme  Oowrt  cf  North  GaroUna.  88, 
180a) 

BouKDAwrts — Calls  nr  jl  Deed— Bvidbnob. 

1.  In  an  action  for  the  recovery  of  land,  tbe 
boundary  line  between  plaintiff  and  defendant  be- 
ing diaputed.  where  tbe  oalla  in  defendant'B  deed 
are  for  certain  oomers  described  by  natural  ob- 
jeotfl,  but  there  is  a  controversy  as  to  the  location 
of  those  objects,  and  there  is  testimony  that,  la 
view  of  the  coQveyaace  from  plaintiff  to  defend- 
ant's grantor,  a  line  was  surveyed  and  corner 
marked  which  does  not  conform  to  nor  reach  the 
obleot  described  in  tbe  deed,  it  is  within  the  ex- 
clusive provinoe  of  the  jury  to  locate  tbe  disputed 
line.   Baxter  r.  Wilson,  06  N.C.  187,  dUtinguUhed. 

2.  Where  defendant  claims  through  mesne 
convcyaacea  from  plaintiff,  testimony  by  plain- 
tiff that  at  the  time  of  his  conveyance  to  d^end- 
ant'a  grantor,  since  deceased,  a  line  was  surveyed 
and  corner  marked  by  him  in  the  presenoe  of  de- 
ceased, is  not  incompetent  under  Code  N.  O.  S  590, 
providing  that  one  party  in  interest  to  a  transac- 
tion shall  not  testify  in  his  own  bebalZ  idler  tbe 
decease  of  the  other. 

3.  It  in  not  error  to  refuse  a  inatrucUon  offered 
after  evtdeoce  closed  and  charge  begun. 

Action  lor  recovery  ol  land,  tiied  before 
Clark,  J.,  and  Jury,  at  February  term, 
1880,  of  superior  court  of  Union  county. 

Flaiutitf  offered  In  evidence  two  deeds 
ejcecntedto  himself  by  the  widow  and  heirs 
at  law  of  Urlas  Horn,  deceased,  bearing 
date,  respectively,  1843  and  1851,  both  of 
wbl<ji  deeds  were  duly  recorded,  and  pur- 
port to  convey,  in  lee-simple,  a  tract  ol 


land,  as  represented  on  the  plat  bj  tt» 
boundaries li  2,8,  eto^  to  14,  and  bade 

to  1: 


Flalntllt  next  offered  In  evidence  (1)  deed 
from  plafntin  to  J.  A.  Dunn,  dated  Jana- 
ary  1, 1868;  (2)  deed  from  J.  A.  Dunn  to  J. 
A.MarEih,beariugsamedate;  (8)deedfrom 
J.  A.  Maisb  to  the  defendant,  dated  8ep> 
tembw  20, 1808.  The  deed  to  Dunn  and 
the  deed  to  defendant,  each  conveying  M 
acres,  are  identically  the  same  as  to  d^ 
scriptlon  aud  quantity  ut  land  conveyed 
by  them.  The  only  contention  between 
tbe  parties  was  as  to  what  land  tliese 
deeds  covered.  The  plaintiff  contended 
that  the  land  conv^ed  by  him  was  repre- 
sented by  the  letters  E.  F,  C,  D,  1,  IS. 
The  70CUS  ta  qao  is  represented  by  B.  A,  B, 
C,  B.  The  deed  from  J.  A.  Dunn  to  J.  A. 
Marsh,  as  was  admitted,  covers  the  same 
land  that  was  conveyed  In  said  two  deeds, 
and  also  some  land  lying  south  of  tbe  line. 

A,  D,  G,  and  adjacent  to  said  line.  De* 
fendant  claimed  the  land  la  dispute  only 
by  virtue  of  said  deeds.  Plaintiff  offoKd 
evidence  tending  to  show  that  the  loca- 
tion of  the  wetftern  boundai?  of  the  land 
conveyed  by  him  to  Dunn  was  r^resmted 
by  the  line.  C,  D.  Defendant  offered  evi- 
dence in  contradiction  of  same,  and  tend- 
ing to  show  that  the  location  of  said  west- 
ern boundary  was  represented  bj  the  line, 

B,  A. 

Pialntifr,  Marsh,  was  introduced  ae  wit- 
ness In  his  own  behalf.  Defeodau  t  objected 
to  witness  testifying  as  to  any  trtuisac- 
tlon  or  communication  between  witness 
and  J.  A.  Dunn,  it  being  admitted  that 
Dunn  had  died  bdore  the  Institution  of 
this  suit;  and  the  court  announced  that 
it  would  exclude  all  such,  testimony. 
PlalntlH  testified,  among  other  things, 
that  wh«i  he  sold  the  land  to  Dunn  a  sni^ 
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vey  was  made,  but  only  one  line  was  ran, 
and  that  line  was  from  C  to  D;  that 
witness  marked  said  line  witb  hla  pocket- 
knife,  and  put  a  pine  knot  at  D,  and 
marked  four  pines  as  pointers  at  the 
point,  D.  To  this  teetimony  defendant  ob- 
jected as  being  in  violation  of  section  690 
of  the  Code.  Court  ruled  that  witness 
had  not  testified  an  to  any  transaction  be- 
tween himself  and  Dunu.  Objection  over- 
raled,  and  exception.  Witness  was  not 
allowed  to  state  on  direct  examination 
that  Dunn  was  present  at  the  surrey,  bat 
defeDdant,  on  cross-examination  ot  wit- 
ness, (dieted  the  (act.  Atthesecretsurvey, 
defendant  was  preseat,  and  asserted  that 
C,  D,  WAS  the  correct  line.  J.  A.  Marsh, 
grantee  of  Dunn  and  grantor  of  defend- 
ant, was  introduced  as  witness  tor  plain- 
tiff, and  testified  that  be  was  present  at 
the  surrey  made  at  the  time  plaintlO 
deeded  the  land  to  Dunn.  Defendant  ob- 
jected as  Tiolatire  of  section  590  of  tbeCode. 
Orermled.  Exception.  Witness  testified, 
defendant  olilecting,  that,  at  the  time  ox 
said  surrey,  W.  B.  Marsh  marked  four  or 
fire  pines  with  a  knife  at  the  point,  D,  and 
also  trees  on  and  along  the  line,  C,  D ;  that 
no  iparks  were  made  at  A ;  that  the  line, 
B,  A,  was  not  run,  and  that  no  line  was 
ran  to  A.  It  was  In  evidence,  not  con- 
tradicted, that  defendant,  a  year  or  two 
iKfore  this  suit,  took  possession  of  the 
locas  In  quo,  and  still  holds  possession 
thereof,  and  that  plaintiff  was  for  a  long 
time  before  the  trial  in  possession  of  all  of 
the  land  Included  within  the  boundary  ly- 
ing west  and  south-west  of  the  line,  B,  A, 
and  contiguous  to  said  line.  Defendant 
was  examined,  and  denied  that  at  the  se- 
cret surrey  he  asserted  that  C,  D,  ^as  the 
correct  line  as  W.  B.  Marsh  had  testified. 

The  following  issues  were  submitted: 
"(1)  Is  plaintiff  the  owner,  and  entitled  to 
poBsesston,  of  the  i)remiseB?  Answer. 
Yes;  from  B  to  D, diagonally  across.  (2) 
Doen  defendant  wrongfully  withhold  pos- 
session of  the  same?  A.  Tes,  in  part; 
from  B  to  D.  (3)  What  damagebas  piain- 
tlK sustained?  A.  Fire  dollars. " 

The  defendant  asked  the  following  spe- 
cial Imftrnctlons:  "(1)  Where  the  bound- 
ary named  In  a  deed  la,  is  a  question  ot 
fact  for  the  Jury,  and  what  It  is,  la  a  ques- 
tion of  law  for  the  cpurt;  and  tlierefore 
the  boundary  of  the  land  in  dispute  Is  that 
named  In  the  deeds  from  W.  B.  Marsh  to 
J.  A.  Dunn,  luid  from  said  Dunn  to  J.  A. 
Marsh,  and  Yrom  Mandi  to  the  defendant. 
Where  It  Is,  must  be  found  by  the  Jury 
from  the  evidence.  (2)  In  passing  upon 
the  question  as  to  where  the  boundary  ie, 
It  is  the  duty  of  the  Jury  t.o  give  full  force 
to  every  call  in  said  deed,  If  can  be,  disre- 
gardiagnone.itnotobliged  to  do  so:  and, 
if  any  part  of  the  description  is  to  be  dis- 
regarded, quantity,  distance,  and  course 
must  give  way  In  the  order  named.  (3J 
If  thejury  should  beof  the  opinion  that  the 
description  In  the  defendant's  deed  covers 
the  laud  in  dispute,  they  must  ao  find; 
ami  the  fact  that  a  different  line  from  that 
called  for  in  the  deed  was  actually  run 
and  Intended  by  the  parties  can  make  no 
dittereuce.  (4)  Even  if  the  Jury  should  find 
tiiat  the  plain  tlfl  and  Dunn  and  J.  A.  Marsh 
b^n  tli^r  surrey  at  6  or  9,  and  ran  to  D, 


yet.  If  the  description  In  the  deed  does  not 

go  along  that  line,  but  follows  the  line, 
,  A,  the  Jury  must  adopt  the  latter  line. 
(5)  If  the  Jury  should  find  that  6  is  6ne  of 
the  corners  called  tor  in'  the  defendant's 
deed,  and  that  by  rnnnlDg  the  course  and 
distance  of  the  next  call  a  point  will  be 
reached  In  an  old  field  on  the  line,  B,  A, 
by  as  many  as  tour  pines,  they  will  not 
be  Justified  In  changing  this  line,  even 
though  a  different  line  may  have  been  act- 
ually run  and  Intended  before  said  deed 
was  written.  (6)  If  Che  Jury  should  find 
that  the  defendant's  deeds  cover  the  land 
In  dispDte,  they  most  so  say,  notwith- 
standing tbey  may  believe  that  thedetend- 
ant  may  have  said  he  was  satisfied  that 
D  was  the  corner.  (7)  The  fact  that  W.  B. 
Marsh  and  J.  A.  Dunn  ran  a  line,  in  the 
absence  of  proof  of  an  agreement  between 
them  that  the  line  run  should  be  estab- 
lished as  a  boundary,  is  no  proof  that  the 
true  boundary  of  the  land  conveyed  is 
from  C  to  D,  as  claimed  by  plalnUff.  That 
there  is  no  proof  of  an  agreem«it  between 
Dunn  and  W.  B.  Marsh  that  the  line  C  to 
D  was  established  as  a  boundary  line  ot 
the  land  conveyed  by  W.  B.  Marsh  to 
Dunn,  from  Dunn  to  J.  A.  Marsh,  and  from 
J.  A.  Marsh  to  J.  A.  Bichardaon."  The 
court  gave  the  Ist,  2d,  and  6th  of  these  In- 
Btructiona,  and  refuaed  the  3d,  4th.  and 
6th.  charging  in  lieu  thereof  the  Sd  section 
of  head-note  in  Baxter  r.  Wilson,  95  N.  C. 
138.  In  lien  of  the  3d,  4th,  and  5th  instruc- 
tions, the  court  also  gave  the  following 
Instructions:  "  (1)  As  a  general  rule,  nat- 
ural objects  called  for  In  a  deed  will  gov- 
ern course  and  distance;  but  there  are  ex- 
ceptions to  the  rule,  one  ot  which  Is,  where 
It  can  be  proved  that  a  line  was  actually 
run  and  marked,  and  a  corner  made,  such 
line  will  be  taken  as  thetmeone,  although 
the  deed  calls  for  a  natural  object  not 
reached  by  said  line;  and  it  the  Jury  be- 
lieve from  the  evidence  that  the  line,  C,  D, 
was  run  and  marked  as  a  line,  and  a  cor- 
ner made  and  marked  at  the  pcilnt.D.tbey 
must  find  the  line,  0,  D.to  be  the  true  line, 
although  It  does  not  reach  or  tonch  the 
point  described  as  'a  stake  by  a  P.  O.  and 
2  pines,*  which  the  defendant  claims  to  be 
at  the  point,  B.  (2)  That  If  thejury  be- 
lieve that  one  of  defendant's  corners  Is  at 
the  point,  B,  and  that  If  the  next  comer 
called  for  In  his  deed  Is  at  the  point,  D, 
It  Is  the  duty  of  the  Jury  to  find  as  a  true 
line  a  stralglit  diagonal  line  running  from 
6  to  D,  and  Intersecting  the  locas  bi quo.'* 
The  seventh  Instruction  asked  for  by  de- 
fendant was  handed  up  after  charge  be- 
gan, and  was  not  given.  To  Instructions 
refused,  and  to  those  given  by  his  honor, 
defendant  excepted. 

There  was  a  verdict  fortheplalntlff,  and 
defendant  filed  the  following  bill  of  excep- 
tions, upon  which  he  moved  for  a  now 
trial:  "(1)  For  error  In  the  admission  of 
the  evidence  of  W.  B.  Marsh  and  James 
A  Marsh,  as  set  forth  In  the  first  and  sec- 
ond exceptions  stated  In  the  case  on  ap- 
peal. (2)  For  that  his  honor  erred  in  re- 
fusing the  third,  fourth,  fifth,  and  seventh 
instructions  prayed  for  by  defendant,  and 
In  giving  those  set  forth  above  In  lieu 
thereof.  (8)  For  that  the  verdict  as  ren- 
dered la  so  ragne,  Indefinite,  and  imcertain 
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that  It  cannot  be  told  therefrom  on  which 
Bide  of  the  line,  B,  D,  the  land  they  have 
found  belongrs  to  the  plaintiff  1b  the  quad- 
rllateral.  A,  B,  C,  D,  belnK  the  land  de- 
scribed in  the  complE^nt,  and  sued  for  In 
this  action."  The  exceptions  were  over- 
ruled,  motion  for  new  trial  denied,  and 
Judgment  rendered  for  the  plalntUf.  Tbe 
defendant  excepted  and  appealed. 

Covin&toD  &  Acfam«,  for  appellant.  J. 
J.  Vaan,  lor  app^ee. 

At&bt,  J.,  (after  st&ting  tbe  tkcts  aa 
above.)  Tbe  dlapnted  territory  Is  desig- 
nated on  the  plat  by  tbe  letters,  C,  B,  A, 
D,  C,  and  tbe  title  to  It  depends  upon  tbe 
qoestluns  whether  the  second  call  of  the 
deed  from  plaintlB  to  J.  A.  Marsh,  and 
that  from  the  latter  to  defendant,  the  de- 
scription In  both  being  the  same,  termi- 
natefl  at  C  or  B.  and  whether  the  third  call 
in  said  deedB  terminates  at  D  or  A.  The 
material  portion  of  the  description  in 
said  deed  was  as  follows,  viz. :  "  Be^n- 
nlng  at  a  stake  by  a  post  oak  at  tbe  end 
of  a  lane,  0.  Roger's  comer;  thence,  with 
hla  line,  south,  75  west,  one  chain  and  80 
links,  to  a  stake  by  two  pines  and  two 
post  oakB,  a  comer  of  the  lands  of  Susan 
Marsh,  [admitted  by  the  parties  to  be  at 
a  point  represented  on  tbe  plat  by  F;] 
thence,  with  a  line  of  said  lands,  south, 
67J^,  west,  forty  chains  and  90  links,  to  a 
stake  by  a  post  oak  and  two  pines,  [either 
at  C  or  B,  accordingly  as  tbe  contention 
of  the  plaintiff  or  defendant  might .  be 
sutitalned  by  the  ]nry;]  thence  south,  1 
east,  thirty chainB,  to  a  stake  byfour  pinoi 
la  an  old  field,  [located,  as  plaintiff  con- 
tends, at  D,  or,  as  defendant  contends,  at 

A.  ]  "  The  defendant  assigned  as  error  In 
tbe  charge  especially  the  tact  that,  in  lieu 
of  the  third,  fourth,  and  fifth  paragraphs 
of  Instmctions  asked,  the  court  gave  those 
numbered  1  and  2. 

The  abstract  rale  laid  down  bytheconrt 
In  the  first  paragraph  ot  tbe  InBtmctlon 

gven,  embodying  a  part  of  tbe  syllabos 
Baxter  t.  Wilson,  95  N.  G.  187,  Is  not  er- 
roneous ;  but,  In  so  far  as  the  application 
ot  it  made  by  the  court  to  the  facts  of  this 
case  is  susceptible  of  tbe  construction 
that,  even  it  the  jury  Bhonld  reach  thecon- 
cluHion  that  the  truelocation  of  the" stake 
by  the  post  oak  and  two  pines"  was  at 

B,  they  must  be  controlled  by  the  survey 
made  in  view  of  tbe  conveyance.  It  the 
plaintlfr's  witness  was  worthy  of  credit, 
and  find  that  said  comer  was  at  C,  we 
do  not  concur  with  the  court  below.  But. 
as  tbe  Jury  actually  found  that  the  comer 
was  at  B,  It  is  evident  that  tbey  were  not 
misled  in  the  only  way  in  which  tbe  ob- 
jectionable Instruction  whs  calculated  to 
mlBgnlde  them ;  and  therefore  the  defend- 
ant cannot  ask  to  have  the  verdict  set 
aside  on  account  of  an  error  that  did  not 
Injure  him.  There  was  te8tlmon.T  tending 
to  support  the  contention  ot  both  parties 
by  locating  the  third  corner  either  at  C  or 
B,  and  the  fourth  comer  called  for  in  de- 
fendant's deed  either  at  A  or  D.  iiJo  that 
tbe  jury  were  at  liberty.  In  the  exercise  of 
tbeta-  exclaslTe  right,  to  locate  the  dlsput- 
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ed  line  from  C  to  D,  or  from  B  to  A,  or  to 
adopt  either  of  the  diagonal  Itnee  that 
may  be  designated  on  the  plat  asC.A.orB, 
D,  and  they  did  find  that  B,  P,  was  the 
tme  sontbera  boundary;  thns  dividing 
the  land  In  controveny,  and  making  tbe 
defendant's  possession  m  to  one-haU  of  It 
wrongful. 

The  d^endant  claimed  through  three 
mesne  conveyances  from  the  plaintiff:  (1) 
A  deed  from  plaintiff  to  J.  A,  Dunn;  (2)  a 
deed  from  Dunn  to  J.  A.  Marsh ;  (3)  a  deed 
from  J.  A.  Marsh  to  the  defendant.  The 
plaintiff,  as  a  witness  in  his  own  behalf, 
was  allowed  to  testify  that  at  the  time  of 
tiie  sale  to  Dunn  **a  survey  was  made, 
but  only  one  line  was  run,  and  ^at 
line  was  mn  from  0  to  D,"  and  that 
was  marked  by  him  at  the  time,  and  he 
also  then  put  up  a  pine  knot,  and  marked 
four  pines  as  pointers,  at  D.  The  de- 
fendant objected  on  the  ground  that  the 
testimony  was  rendered  incompetent  by 
the  Code,  fi  690,  and  excroted  to  the  refusal 
of  tbe  court  to  'sustain  said  objection. 
Subsequently,  on  the  cross-examination 
of  the  same  witness,  the  fact  was  devd- 
oped  that  J.  A.  Dunn,  who  bad  died  before 
tbe  trial,  was  present  at  said  survey. 
Said  J.  A.  Marsh  was  also  examined,  and 
testified,  after  similar  objection  to  tbe  ad- 
mission, of  snbstantiaHy  tbe  same  state- 
ment as  that  made  by  plaintiff,  and.  In 
addition,  that  no  line  was  then  mn  from 
B  to  A.  We  do  not  consider  that  the  evi- 
dence ot  dtber  was  Justly  amenable  to  tbe 
objection  made,  because  there  was  no 
proof  offered  of  a  transaction  or  a  com- 
munication with  J.  A.  Dunn.  March  t. 
Verble,  79  N.  G.  19;  Isenhonr  v.  Isenhour, 
64  N.  G.641;  Brower  v.  Hughes.  Id.  642. 
The  evil  Intended  to  be  prohibited  by 
section  690  was  that  of  allowing  an  Inters 
ested  witness  to  testify  as  to  a  traniiac- 
tlon  or  communication  between  hims^ 
and  a  person  who  was  dead,  and  whose 
testimony  as  to  the  same  transaction  bad 
not  been  offered  In  the  sbape  of  a  deposi- 
tion or  declarations  In  relation  to  the  same 
matter.  Neltber  of  the  wltnesaea.  In  fact, 
spoke  ot  a  transaction  with  Dunn,  but  ai 
an  Independent  fact.  We  must  Infer  from 
the  circumstances  that  others,  perhaps 
many  living  persond,  were  present  at  the 
survey,  besides  the  two  examined,  and 
that  the  latter  could  have  been  contra- 
dicted if  they  did  not  tell  tbe  trath.  We 
do  not  think  that  defendant's  exception 
comes  within  the  mlscbiel  Intended  to  be 
obviated  by  tbe  statute.  Leggett  v.  Olov- 
er,  71  N.  G.  211;  Peacock  t.  Stott,  90  N.  C. 
518. 

It  wasconceded  on  argument  that  error 
could  not  beassigned  for  failure  to  charge 
as  requested  in  paragraph  7of  the  Instmc- 
tlon  asked  by  defendant,  which  was  hand* 
ed  to  the  Judge  after  the  dose  ot  theevl> 
dence;  but,  Ifno  such  admission  had  been 
made, the  mllngof  the  court  In  refusing  to 
entertain  the  prayer  ot  defendant,  is  fully 
sustained  by  adjudications  of  this  court. 
Powell  V.  Railroad  Co.,  68  N.  *G.  896;  Tay- 
lor V.  Pluraraer,  ante,  266,  (decided  at  this 
term.)  The  Judgmmt  must  be  alfirtued. 
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N.  C.)  STATE  n. 

Statb  t.  Downuu 

(AiprmM  Court  qT  North  OanHlftna.  Vmij  6| 
•  1890.) 

Amkxna  with  Ihtbht  to  Rapb. 

1.  ▲  htwbuid  wbo,  by  tbreate  of  death,  oon- 
•trtina  aaotiiar  to  attempt  to  ravish  his  wife,  Is 
gnUty  of  so  asaaolt  with  intent  to  oonunlt  n^e. 

S.  On  an  indictment  against  a  hnaband  for  as- 
sault witli  intent  to  ravish,  it  cannot  be  objected 
that  there  was  no  criminal  latent  where  it  ap[>ears 
Uiat  be,  1^  threats,  compelled  uother  to  attempt 
to  nvlab  bis  wife. 
Mbbeimox,  C.  J.t  dlseentliig'. 

Appeal  from  superior  court,  Bowan 
coQDty ;  Shipp,  Judge. 

Indictment  for  an  aasanlt  with  Intent 
to  commit  rape. 

Tbe  Attomety  Geaera!,  for  the  State. 

Shbphekd,  J.  Ordinarily,  precedent  Is 
grateful  to  tbe  Judicial  mind.assometblDg 
approved  and  steadfast,  on  which  it  may 
rest  with  confidence;  but  sometimes  cases 
arise  of  such  exceptional  enormity  that, 
lur  the  fair  name  of  humanity,  tbe  Judge 
would  huiKto  find  nocuunterpart  In  crim- 
inal annals.  We  Incline  to  believe  that  the 
caBe  under  consideration  Is  one  of  such 
bad  emluenco.  Unmatched  in  Iniquity,  as 
It  appears  to  be,  It  Is  hoped,  however, 
tiiat  tbe  application  of  a  few  elementary 
principles  will  harmonize  the  conclusion 
to  which  we  have  arrived,  not  only  with 
our  mural  conceptions  of  wbat  should  be 
the  law,  but  also  with  its  strict,  formal 
atlnilnlstration. 

The  facts  ore  abhorrently  simple.  The 
white  husband  of  a  white  wife,  under 
menace  of  death  to  both  parties  In  case  of 
refusal,  and  supporting  his  threat  by  a 
loaded  gun  held  over  the  parties,  con- 
strains a  colored  man  to  undertake,  and 
his  wife  to  submit  to.nn  attempted  sexual 
connection.  The  details  of  this  shocking 
transaction  are  so  disgusting  that  we  will 
not  stain  the  pages  of  oar  reports  with 
thetr  particular  recital.  Suffice  it  to  say 
that,  under  tbe  coercion  of  the  d^enda&t, 
Lowery,  the  colored  man.  did  actually 
make  the  attempt.  Indeed,  be  did  every- 
thing necessary  to  constitute  tbe  crime  of 
rape  except  actual  penetration.  Fortu- 
nately the  fright  and  ext^ltement  rendered 
him  Incapable  of  consummating  the  out- 
rage, which,  as  we  understand  the  case,  be 
would  otherwise  have  perpetrated ;  and, 
alike  fortunately,  at  perhaps  tbe  critical 
moment,  tbe  guu  discharging  itself  in  tbe 
hands  of  the  unnatural  husband,  the  en- 
forced assailant  was  enabled  to  effect  bis 
escape. 

Under  the  laws  of  this  state,  the  offense 
of  an  assault  with  Intent  to  commit  rape, 
although  subject  to  very  severe  punlsh- 
ment,  is  technically  a  mtedemeanor;  and, 
there  being  no  degrees  tn  lAils  class  of 
crimes,  It  must  follow  that.  If  tlie  defend- 
ant Is  gnlltyat  all,  be  must  be  guilty  as  a 
principal.  The  defendant  strangely  Insists 
tb&t  he  is  not  guilty  because  he  is  the  hus- 
band of  the  prosecutrix ;  and  he  relies  oa 
a  defense  upon  tbe  marital  relation,  the 
duties  and  obligations  of  which  he  has, 
by  all  the  laws  of  Qod  and  man,  so  bm- 
tally  violated.  Inonroplnion.lnrespectto 
this  offense,  he  stands  upon  the  same  foot- 
ing as  a  stranger,  and  his  guilt  is  to  be 
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determined  In  that  light  alone.  The  per- 
son of  every  one  is,  oa  a  rule.  Jealously 
guarded  by  the  law  from  any  Involuntary 
contact,  however  slight,  on  the  part  of 
another.  Tbe  exceptions,  as  In  the  case 
of  a  parent,  or  one  in  loco  p&rentis,  mod- 
erately chastising  a  child,  (State  t.  Har- 
ris, 68  N.  C.  1,)  or  a  schoolmaster,  a  pupil, 
(State  V.  Pendergrass,  2  Dev.  &  B.  365; 
and  Boyd  v.  State,  an  Alabama  case,  re- 
cently i-eported  In  7  South.  Bep.  268,)  are 
strict  and  rare.  It  was  at  one  time  held 
in  our  state  that  tiie  relation  of  husband 
and  wife  gave  the  former  immunity  to  the 
extent  that  thecourts  would  not  go  behind 
the  domestic  curtain,  and  scrutinize  too 
nicely  every  family  disturbance,  even 
though  amounting  to  on  assault.  State  v. 
Bhodes,  Phil.  (N.  C.)  458.  But  since  State  v. 
Oliver,  70  N.  C.  60,  and  subsequent  cases,  we 
have  refused  "the  blanket  of  the  dark "  to 
these  outrages  on  female  weakness  and  de- 
fenselessness.  So  It  is  now  settled  that, 
technically,  a  husbandcannot  commit  even 
a  slight  assault  upon  bis  wife,  and  that  her 
person  is  as  sacred  from  his  violence  as 
from  that  of  any  other  person.  It  is  true 
that  he  may  enforce  sexual  connection ; 
and,  In  the  exercise  of  this  marital  right, 
it  Is  held  that  be  cannot  be  guilty  of  tbe 
offense  of  rape.  But  It  Is  too  plain  for 
argument  that  this  privilege  la  a  iMrsonal 
one,  only.  Hence  If,  as  In  Lord  Audley's 
Case,  a  Bow.  St.  Tr.  401.  the  husband 
aids  and  abets  another  to  ravlsb  his  wife, 
he  may  be  convicted  as  It  he  were  a  stran- 
ger. The  principle  Is  thas  tersely  ex- 
pressed by  Sir  Matthew  Halr:  *For, 
though  In  marriage  she  hath  given  up  her 
body  to  her  husband,  she  Is  not  to  be  by 
him  prostituted  to  another."  Hale,  P.  C. 
629  ;  2  Bish.  Crlm.  Law,  1135;  Lord  Aud- 
ley's Case,  8  How.  St.  Tr.  401. 

It  thus  appearing,  we  think  beyond  all 
question,  that  the  defendant  In  this  Indict- 
ment is  to  be  r^arded  as  a  stranger,  we 
will  fu  rther  consider  the  case  In  that  aspect 
alone.  It  Is  contended  that,  as  lA>wery 
acted*  under  coercion,  and  was  for  that 
reason  excusable,  there  was  no  Intent  to 
commit  rape,  and  therefore  the  defendant 
cannot  be  convicted.  It  will  be  observed 
that  the  Intent  of  Lowery  to  commit  the 
offense  Is  not  determined  alone  by  the  pre- 
sumption that  every  one  Is  presumed  to 
Intend  the  natural coneeqnencea  nthls  act ; 
but  he  testifies  that  he  did  actaalty  at- 
tempt to  have  sexual  connection.  Here, 
then,  we  have  a  specific,  actual  Intent  to 
comuilt  the  foul  deed;  and  can  It  be  that 
he  who  constrains  the  will  of  another  to 
commit  such  a  crime  Is  to  be  permitted  to 
shield  himself  upon  the  ground  that  there 
was  an  entire  absence. of  criminal  Intent? 
n  this  be  true,  then  one  who  coerces  an- 
other to  Bhootdown  a  third personln  cold 
blood  is  not  guilty  of  murder,  because 
there  was  no  Intent  for  which  tbe  person 
doing  the  shooting  Is  criminally  respon- 
sible. The  law  in  such  a  case  couples  the 
act  of  tbe  Instrument  with  the  felonious 
Intent  of  the  Instigator,  and  In  this  way 
he  Is  held  guilty  of  murder;  and  this  is 
true,  also,  where  the  instrument  is  under 
the  age  of  seven,  and  conclusively  pre- 
sumed to  be  incapable  of  having  any  crim- 
inal intent.  So,  too,  if  one  is  indicted  un- 
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dev  our  statute  for  ehooting  at  a  railroad 
tralu  with  intent  to  injure  It,  and  It  ap- 
pears that  he  coerced  another  to  do  the 
ahooting,  can  it  with  reason  be  said  that 
be  iB  not  guilty  because  bis  Instrument  did 
not  have  an  Intrat  to  Inflict  any  injury? 
These  and  other  exansples  which  we  could 
cite  from  our  reports  well  illustrate  the 
principle  upon  which  our  case  depends; 
and  eBpecially  is  this  so  when,  as  we  have 
said,  the  specific  intent  is  expressly  shown 
by  the  testimony.  We  are  clearly  of  the 
opinion  that  the  unlawful  act  committed 
In  pursuance  of  the  combined  intents  of  the 
defendant  and  his  enforced  Instrument  are 
amply  suflBdent  to  sustain  the  conrlctlun. 

While  placing  our  decision  upon  this 
ground,  we  are  not  prepared  to  say  that, 
under  the  circumstances,  Lowery  would 
have  been  excusable  had  he  completed  tbe 
offense.  We  leave  this  as  an  open  ques- 
tion, remarking,  however,  that  the  tabula 
ia  naut^&gio  of  Lord  Bacon  has  been  well- 
nigh  submerged  by  Judicial  and  critical 
casuists.  See  Whart.  Horn.  §§  560,  561,  and 
notes  to  second  edition ;  U.  S.  v.  Holmes, 
1  Wall.  Jr.  1.  See,  also,CoLEmnGK,C.  J.,  la 
the  case  of  the  Migniotte,  decided  In  1884. 
But  mark  the  diversity:  There  the  dis- 
placed struggler  for  life  was,  by  clinging 
to  the  plankVinBufflcIeut  for  two,  as  much 
attacking  his  companion  In  shipwreck,  as 
If  he  were  firing  at  him  with  a  pistol.  In 
onr  case  the  victim  is  entirely  Innocent, — 
In  no  way  threatenng  by  her  act  or  deed 
any  barm  to  the  attempted  rarlsher.  In 
this  view  of  the  case.let  ns  briefly  refer  to 
the  authorities.  In  Broom,  Leg.  Max.  17, 
18,  It  is  said:  "In  accordance  with  the 

firinclple,  neceasit&sindncitpiivil^amtthB 
aw  excuses  the  commission  of  an  act 
prima  facie  criminal  if  such  act  be  done  In- 
voluntarily, and  under  circumstances 
which  show  that  the  Individual  doing  it 
was  notrenllya  free  agent.  Thus,  II  A.  by 
force  take  the  hand  of  £.,  In  which  Is  a 
weapon,  and  therewith  klllC.,  A.  Isgullty  of 
murder,  butB.is  excused, though, If  merely 
a  moral  force  be  used,  as  threats,  duito  of 
imprisonment,  or  even  an  assault  to  the 
peril  of  his  life,  In  order  to  compel  him  to 
kill  C.  this  Is  no  legal  excuse."  For  this 
is  cited  1  Hale,  P.  C.  434,  which  seems  to 
be  entirely  In  point.  East,  In  his  Pleas  of 
the  Crown,  (volume  1,  p.  294,)  undertakes 
to  argue  that,  "If  the  commission  of  trea- 
son may  be  extenuated  by  thefearot  pres- 
ent death,  *  *  *  thereseems  no  reason 
why  this  offense  [homltide.  or  any  of  the 
other  capital  oReuscs.  of  course]  may  not 
also  be  mitigated  upon  the  like  considera- 
tion of  human  Inflrmlty.**  1  Bish.  Crlm. 
Law,  348.  To  this,  however,  Ein  answer  Is 
found  In  4  Bl.  Comm.,  30.  where  he  says: 
"  In  time  of  war  or  rebellion,  a  man  may 
be  Justified  In  doing  many  treasonable 
acts,  by  compulsion  of  the  enemy  or  rebels, 
which  would  admit  of  no  excuse  In  the 
time  of  peace.  This,  however,  seems  only, 
or  at  least  principally,  to  hold  as  to  posi- 
tive crimes,  so  created  by  the  laws  of  so- 
ciety, and  which,  therelore,  society  may 
excuse,  but  not  as  to  natural  offenses,  so 
declaredby  the  lawof  God.  •  •  •  And, 
therefore,  though  a  man  may  be  violently 
assaulted,  and  hath  no  other  possible 
means  of  escaping  death  btit  by  killing  an 
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Innocent  person,  this  fear  and  force  shall 
not  acquit  him  of  murder;  for  be  oag:ht 
rather  to  die  himself  than  escape  0y  the 
murder  of  an  Innocent. "  If  this  be  so,  and 
tbe  crime  of  rape  Is  considered  so  hsinoas 
as  to  be  ponlshable  in  the  same  way  as 
murder.  It  would  seem  that  "human  fn- 
flrmity  •*  ought  not  to  be  tolerated  by  our 
laws  to  the  extent  of  excusing  one  lor  the 
violation  of  female  virtue  on  the  plea  of 
danger  to  himself,  however  great  or  Immi- 
nent. For  the  reasons  first  stated,  we 
thinktbat  the  ruling  of  his  honor  was  coi^ 
rect,  and  that  there  Is  no  error. 

Mbbbihon,  G.  J.,  {dlsaenting.)  The  bor^ 
rible  and  detestable  purpose  of  the  defend- 
ant In  doing  the  acts  which  constltate  tbe 
criminal  offense  committed  by  him  ajpalnst 
his  wife  cannot  warrant  what  I  deem  a 
misapplication  of  well-established  princi- 
ples of  criminal  law.  In  the  nature  of  the 
marriage  relation,  the  husband  himself 
cannot  ravish  his  wife;  nor,  for  like  rea- 
sons, can  he.  In  a  legal  sense,  assault  her 
with  the  Intent  to  commit  a  rape  upon 
her.  He  can  only  commit  tbe  offense  of 
rape,  or  that  of  assaalt  with  Intent  to 
commit  a  rape,  against  his  wife,  by  pro- 
curing, aiding,  abetting,  or  encouraKlax 
another  to  commit  these  offenses.  His 
offense  In  such  case  depends,  necessarily, 
upon  the  perpetration  of  the  principal  of- 
fense by  another  party.  In  tnle  case  the 
negro  named  did  not  commit  a  rape  upon 
the  wife  of  the  defendant,  nor  did  he  as- 
sault her  with  such  intent.  There  was  a 
total  absence  of  such  Intent  on  bis  part. 
Then,  In  the  nature  of  the  matter,  bow 
can  the  defendant  be  chargeable  with  tbe 
particular  offense  charged  agoinst  him  In 
the  Indictment?  As  the  negro  committed 
no  assault  with  Intent  to  commit  a  rape, 
so  the  defendant  did  not.  It  Is  said,  shall 
the  defendant  go  quit?  Has  he  com- 
mitted no  offense?  Most  unquestionably 
hu  shall  not  go  quit.  He  has  committed 
an  offense,— a  very  serious  one.  He  Is 
chargeable  with  an  assault  upon  his  wife 
with  a  deadly  weapon,  and  with  tbe  in- 
tent to  kill,  and  a  like  assault  apon  the 
negro.  It  te  said  tbe  punishment  of  the 
offense  last  mentioned  Is  not  adequate. 
It  may  be  verj*  severe.  But  It  may  be  said 
as  well  that  the  punishment  for  the  offense 
as  charged  is  not  adequate.  This,  bow- 
ever.  Is  no  argument;  not  the  alfghtest 
reason  pertinent  here.  The  courts  have 
nothing  to  i^o  with  tbe  punlsbmott  of  of- 
fenders, further  than  to  Impose  the  same 
in  the  cases,  and  as  required  and  allowed 
by  law.  I  will  not  pursue  the  sabject  fur- 
ther. 

Boss  et  nx.  t.  WiLunforoiv  A  W.  R.  Go. 

(SupremeCovHofNoi^Carollna.  Mt^S^UOD.) 
Cabribhs— ExFULsioir  OF  Fassexosrs. 
In  an  action  for  putting  plaintiff  and  bar 
bufiband  oft  a  railway  train,  it  appeared  that^  their 
tickots  not  being  stamped  as  required,  the  con- 
ductor told  the  husband  that  tbay  most  pay  or  get 
off,  and  at  tbe  next  station  retamed  and  said,  in  a 
"brusque,  decided  manner,  "to  the  bosbaud.  "Tbia 
is  H. ,  if  you  are  going  to  get  off ; "  and,  ha  reply- 
log  that  he  had  no  Intention  of  getUoff  off  umess 
ozuered,  the  conductor  said,  **  very  decidedly,  oolck- 
ly,  and  redely,  ""llwn  1  orderjrou  off;"  n  wUoh 
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fhay  got  off,  but  returned,  And  pstd  their  fare. 
Held,  that  tlie  companv  wu  not  liable  for  d  unoges 
for  tbe  muner  of  tbe  expulsion,  tbough  ^ala- 
tStt  mm  riding  on  piUows,  aad  apparenilj  mn  In- 
Talid. 

GlTll  actloDB,  tried  at  December  term,  1889, 
of  tbe  saperior  court  of  Camberland 
county,  belore  MajoRax,  J.  The  platntlttB, 
husband  and  wife,  had  bonKht  retaru 
tickets  from  Fayettevllle,  N.  C,  to  Old 
Point,  Va.,  with  a  condition  Indorsed  that 
tfa^  were  to  be  stamped  by  the  aj^t  at 
Old  Point.  The  JndRelnstracted  tbejary 
In  effect  that  aB  the  fBwe  pialntltt,  who 
brought  the  suit,  failed  to  have  her  ticket 
stamped,  the  conductor  had  a  right  to 
pat  her  off,  and  the  only  qnestlon  for  the 

Jury  grew  oat  of  his  manner  of  expelling 
ter.   Defendant  appealed. 

Sattoa  A  Cook,  for  plalntttTB.  O.M.  Boae 
and  Junius  i>Ar&t,  for  defendant. 

Atxby.  J.,  {after  sttitlag  tbe(llu:tB^  The 
Jndgetold  the  jary  In  hlB  charge  that  their 
inquiry  In  passing  npon  the  first  Issue  (as 
to  defendant's  negligence)  was  narrowed 
down  to  tbe  question  whether  tbe  ftms 
plaintlD  was  expelled  from  the  train  In  a 
rade  and  Insulting  manner,  conBlderlng 
her  condition  at  the  time,  and  all  ut  the 
attendant  circumstancea.  The  plaintiff  ■ 
did  not  appeal,  and  therefore  the  qnestlon 
whether  the  r^ulatlon  in  reference  to 
stamping  the  ticket  was  reasonable  does 
not  arise,  and  we  must  consider  this  ap- 
peal as  U  It  were  admitted  that  the  con- 
ductor had  the  rlKht  to  pntthe  plaintiff 
off  the  train.  Plckenn  v.  Railroad  Co., 104 
N.  C.  812, 10  S.  E.  Hep.  550;  Boylan  v.  Bail- 
road  Co..  132  U.  S.  146,  10  Sup.  Ct.  Bep.  60; 
HcKlnnon  v.  MorriBon,  104  N.  C.  854. 10  S. 
E.  Bep.  518. 

This  court.  Justice  AsAs  dellTering  tbe 
opinion,  stated  the  role  to  be  that,  **  when 
there  is  an  element  dther  of  fraud,  malice, 
sacb  a  degree  of  negligence  aB  Indicates  a 
reckless  indifference  to  coDBequencea,  op- 
pression, insolt,  rudeness,  caprice,  willfnl- 
ness,  or  other  causes  of  aggraratlon  in 
the  act  or  omission  causing  the  Injuiy, 
punitive  damages  may  be  awarded  by  tbe 
Jury."  Holmes  v.  Railroad  Co.,  94  N.  C. 
318;  KnOwles  t.  Ballroad,  102  N.  0.  66,  9 
S.  E.  Rep.  7. 

In  order  to  entitle  one  to  recover  punl- 
tire  damages  from  a  railroad  company 
for  expulsion  from  its  train,  there  must  be 
flome  violation  of  duty  on  the  part  of  the 
servants  of  the  company,  accompanied  by 
rudeness,  oppression.  Insult,  or  one  of  the 
concomitants  m»itloned  above.  Ballroad 
Co.  v.  Ballard,  85  Ky.807.  8S.  W.  Bep.  630. 
In  this  case  tbe  conductor  finding  soon 
after  be  took  charge  of  the  train  that  the 
feme  plaintiff  who  brings  this  suit  against 
tbe  defendant  company  for  damages,  and 
her  husband,  did  not  have  tickets  that 
would  pass  them,  told  the  husband  tbat 
th^  juust  pay  or  get  oCf,  after  the  hus- 
band had  urged  blm  to  telegraph  for  leave 
to  them  to  proceed  to  Wilson  on  their  nn- 
etamped  tickets. 

The  conductor,  after  giving  the  notice 
mentioned,  left  the  husband,  went  on 
through  the  train,  and,  returning  when 
they  reached  Halifax,  said  In  a  "brusque 
decided  manner,"  (addressing  tbe  hus- 


band.) "This  is  Halifax,  if  you  are  going 
to  get  oft. "  The  huBband  replied :  **  I  have 
no  utentlon  of  getting  off.  unless  you  or- 
der me  to  get  off."  The  conductor  then 
said,  according  to  the  witness,  "very  de- 
cidedly, quickly,  and  rudely,"  "Then  I 
order  yon  off."  Tbe  bUBband  and  wife  got 
off,  but  came  Immediate  back,  and  paid 
the  fare  to  Wilson,  where  tbey  passed  on 
to  another  railway. 

The  better  rule  Is  that  where  a  passen- 
ger iB  wrongfully  expelled  from  a  railwe^ 
train  he  Is  entitled  to  recover  the  actual 
damagesthatbesustained  theivfrom ;  and 
if  the  expulsion  Is  attended  with  undue 
force  or  other  aggravating  cIrcumBtance 
calculated  to  humiliate  the  passenger  or 
wound  his  pride,  or  If  the  passenger  be 
lawfully  elected,  but  undue  force  used,  ac- 
companied by  fraud  or  an  exhibition  of 
malice,  rudeness,  recklessness,  or  other 
wniful  wrong,  such  exemplary  damages 
may  be  allowed  as  the  jury  think  are  war^ 
ranted  by  the  facte.  Hicks  v.  Ballroad 
Co.,  68  Mo.  320;  Ballroad  Co.  v.  Ballard, 
supra;  Forseer.  Ballroad  Co.,  68  Miss.  66; 
RailwayCo.  T.  Bice,  88  Kan.  898,  16  Pac. 
Bep.  817;  Ballroad  Co.  v.  Arms,  91  u.  8. 
489;  Ballroad  Co.  v.  Hoefllch,  62  Md.30O; 
8  Wood,  By.  Law,§  864;  Clark  v.  Ballroad 
Co..  91  N.  C.  512. 

In  thU  case  there  Is  no  question  raised 
as  to  the  right  to  expel  tbe  plaintiff  from 
the  train,  and  there  is  no  auggestion  tbat 
any  force  at  all  was  used ;  but  bis  honor 
rested  bis  ruling,  it  seems,  upon  the  idea 
that  the  conductorsnbjected  the  company 
to  liability  by  falling  to  display  greater 
courtesy  and  politeness  to  a  female  passen- 
ger, and  to  take  Bome  special  notice  of  tbe 
fact  that  she  was  riding  on  pillows,  ap- 
parently unwell.  It  is  true  tbat  the  con- 
tract of  common  caVrlers  to  transport 
passengers  embraces  an  implied  stipula- 
tion to  protect  females  against  bearing 
obscenity,  witnessing  immodest  conduct, 
orsubmittlng  to  wanton  approach.  Com. 
V.  Power,  7  Mete.  596;  Craker  v.  Ballroad 
Co.,  36  Wis.  657;  NIeto  v.  Clark,  1  Cliff.  146; 
Chamberlain  v.  Chandler,  8  Mason.  242. 

But  there  was  no  t^greement  to  cany 
the  plaintiff  to  Wilson,  and  there  was  no 
evidence  that  her  modesty  or  her  nervous 
system  was  subjected  to  any  shock,  ex- 
cept Buch  as  was  necessarily  incident  to 
the  dlschai^e  of  the  conductor's  duty.  A 
railway  company  cannot  be  held  liable  to 
answer  in  damages  because  its  servant, 
who  Is  required  to  collect  fares,  and  pro- 
tect it  against  Imposition  by  expdling 
those  who  bave  not  pidd  In  the  short  time 
that  elapses  between  stations,  that  are 
often  but  a  short  distance  apart,  InformB 
a  husband.  In  a  brusque  manner,  In  the 
presence  of  his  wife,  whose  bead  Is  resting 
on  a  pillow,  that  they  must  pay  or  get 
off.  and,  after  waiting  till  tbe  train  reaches 
the  next  station,  says,  tu  a  decided  or 
rude  tone,  that  they  must  get  off.  The 
language  was  certainly  such  as  It  was  tbe 
right,  II  not  the  duty,  of  the  conductor  to 
use,  and  the  defendant  cannot  be  held  re- 
sponsible for  hla  failure.  In  the  hurry  of 
the  moment,  to  modulate  his  voice  so  as 
to  make  It  soft  or  gentle,  especially  when 
he  was  giving  a  command  in  the  line  of 
his  duty  which  the  plaintiffs. bad  shown 
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themselves  loath  to  obey.  Condoctora 
ought  to  be,  and  we  hope  generally  are, 
gentlemen,  and  can  therefore  discharge  a 
disagreeable  Antj  In  a  considerate  man- 
ntT,  where  it  affects  female  passengers. 
There  is  error,  for  which  a  new  trial  mast 
be  had. 

RUUBODOB  T.  BotnfHBBN  IlfFBOTBUSNT  GO. 

(AipraiM  OMHt  of  NorA  CaroUna.  TSvr  l>i 
1890.) 

PSIHOIFU.  Aim  AOBKT  —  CoiITRl.<7rB  —  COBPOBi.- 
T10II8-~PLEJLl)r!ta — EVIDBNOa. 

1.  Id  an  action  on  a  draft  drawn  on  defendant 
corporation  by  Its  agent,  and  accepted  for  it  by 
him,  the  complaint  alleged  that  the  agent  waa  the 
genural  manager  and  lawful  affent  of  defendant  in 
the  conduct  ojf  Its  buBlncM,  and  was  fully  author- 
ized by  defendant  to  make  the  draft.  The  an- 
swer only  alleged  that  these  aUesatioM  were  un- 
troe  "in  maaner  and  form  as  therein  aUeged.  ** 
Betd,  that  the  answer  was  not  sntBoient  under 
Code  tSf.  C.  S  248,  presoribing  that  the  answer  must 
contain  **a  general  or  specifLo  denial  of  each  ma- 
terial allegation  of  the  complaint  oontroverted  by 
the  def eodaDt. " 

S.  CodeN,  C.  $  688,  regnlring  every  contract  of 
a  corporation  by  which  a  Uability  may  belaourred 
by  the  company  exceeding  tlOO  to  be  in  writing, 
and  either  under  the  cominon  seal  of  the  corpora- 
tion, or  signed  by  some  authorized  offloer,  does  not 
apm  to  f ore^  corporations. 

8.  In  an  aotton  on  a  bill  of  exchange  drawn  on 
a  corporation  by  ao  indivldnai,  and  by  him  accept- 
ed for  the  oorporatioD,  it  is  competent  for  plaintiff 
to  prove  bv  parol  evidence  Uiat  such  inaividual 
was  the  (mioer  and  agent  of  the  corporation,  and 
had  anthorlty  to,  and  old,  as  soch,  accept  the  bill  of 
exolMoge,  thoopi  he  did  not  sign  bis  luune  offloUU 
ly  or  as  agent. 

Appeal  from  saperlor  court.  Madison 

coanty;  Spisr  Whitakxb,  Judge. 

This  action  was  brought  to  recover  of  the 
defendant  corporation  a  carton  amount 
alleged  to  be  due  upon  a  bill  of  exchange 
in  the  following  w  ords,  and  figures,  to-wit : 
"$950.  Hot  Springs,  Nov.  19,  1887.  Ninety 
days  after  date,  pay  to  the  order  ol  H.  T. 
Ramboogb,  Esq.,  for  account  of  J.  H. 
Rumbough,nlne  hundred  and  fifty  dollars. 
W.E.W  ATKINS.  To  Southern  Improvement 
Co.,  No.  2  Wall,  N.  T.  Accepted.  Paya- 
ble at  First  National  Bank.  New  York. 
Southern  Improvement  Co.  By  W.  E. 
Watkins.  "  Opon  the  reading  ol  the 
pleadings,  plaintiff 's  counsel  asked  his 
honor  tu  declare  the  fifth  section  of  the 
answer,  responsive  to  the^th  sectlun  of 
the  complaint,  to  be  in  law  no  denial. 
This  bis  boDordeclined  to  do,and  plaintiff 
excepted.  The  plaintifT  then  offered  to  in- 
troduce In  evidence  a  draft  or  bill  of  ex- 
change In  the  words  and  figures  as  herdn- 
before  stated.  The  defendant  objected  to 
the  introduction  uf  this  draft  or  bill  of  ex- 
•change,  insisting,  besides  other  reasons 
given,  that  the  pleadings,  by  allegation  of 
complaint  and  failure  of  denial  thereof  in 
answer,  showed  the  defendant  to  be  a 
corporation,  and  that  the  alleged  accepted 
draft  was  for  more  than  $100,  and  Buch 
alleged  acceptance  wasnot  under  seal  of  de- 
fendant corporation,  and  was  not  signed 
by  one  purporting  or  proved  to  be  an  offi- 
cer of  such  corporation.  His  honor  found 
as  facts  that  the  defendant  was,  asshown 
by  the  pleadings,  acorporation.Budtheal- 
If^ed  draft  claimed  by  the  plaintiff  to  have 
been  accepted  was  tor  morethanflOO, waa 


not  under  seal  of  dtfendant,  and  was  not 
signed  by  one  purporting  or  shown  to  be 
an  officer  of  defendant  corporation,  and 
sustained  tiie  objection,  with  an  explana- 
tion,then  gtTen.tbat  his  milng  was  based 
npon  what  op  to  that  time  had  ap- 
peared. Plaintiff  excepted.  The  plain- 
tiff then  Introduced  himself  as  a  wit- 
ness, and  offered  to  testify  that  W.E.Wat- 
kins,  at  the  date  of  this  acceptance,  was 
the  vice-president  and  general  manager  of 
the  defendant  corporation,  and  as  such 
had  authortt^from  the  corporation  to  ac- 
cept this  draft.  The  court  declined  toper- 
mit  this,  and  the  plaintiff  excepted.  The 
plaintiff  then  offered  to  testify  that  W.  E. 
watkins,  at  the  time  of  the  acceptance  of 
this  draft,  was  the  general  manager  and 
lawful  agent  of  thedefendantcorporation, 
and  was  acting  as  such.  His  honor  de- 
clined to  permit  this,  and  the  plaintiff  ex- 
cepted. The  platntin  offered  to  testify 
that,  at  the  time  of  the  acceptance  of  said 
draft.  W.  E.  Watkins  was  in  the  full  con- 
trol and  management  of  the  property  of 
the  defendant  corporation  In  the  state  of 
North  CaroUna.  His  honor  declined  to 
permit  this,  and  plaintiff  excepted.  By 
consent,  plaintiff  then  took  a  nonsnit, 
with  the  understanding  that  the  d^end- 
ant  might  thereafter,  in  this  action,  U  a 
new  trial  should  be  given,  prosecute  Its 
counter-claim,  as  to  which  it  thereapon 
took  a  nonsuit.  The  complaint,  among 
other  things,  allied  as  follows: 
That  the  said  W.  E.  Watkins  was  the  gen- 
eral manager  and  lawful  agent  of  the  de- 
fendant, the  Soutbem  Improrement  Cora- 
pany,  in  the  conduct  of  its  bniedneBS  in  the 
said  county  of  Madison,  and  was  fully  au- 
thorized and  empowered  by  the  defendant 
to  draw  said  bill  of  exchange,  and  to  ac- 
cept the  same,  as  hereinbefore  allied.  * 
The  only  part  of  the  answer  responsive  to 
this  all^atlon  Is  as  follows:  '*(6)  That 
the  allegations  of  the  sixth  paragraph  of 
the  complaint  are  untrue  Is  manner  and 
form  as  therein  aUeged."  The  plaintiff, 
having  suffered  Judgment  of  nonsnit,  as- 
signed error,  and  appealed  to  this  court. 

G,  A.  Sbufardt  for  plalntilt.  B.  aSmith, 
for  defendant. 

I/Lbhwmok, C.  J. ,(»^ter  stating  the  ^ta 
aaabove.)  B^cularly,  the  pleadings  In  an 
action  should  besettled  btforsthetrial  be- 
gins. Hence  tlie  plaintiff  should  have 
made  objection  to  the  sufficiency  of  the 
auswer  before  the  jury  were  impaneled.  It 
seems  that  it  was  made  afterwards;  but 
the  court  entertained  the  motion,  as  it 
might  do.  In  the  exercise  of  its  discretion, 
and  dented  the  same.  We  think  the  an- 
swer to  the  sixth  paragraph  of  the  com- 
plaint was  Insnfilclait,  and  clearly  not  a 
compliance  with  the  statutoiy  provision, 
(Code,  §  243;)  nor  did  it  serve  the  purpose 
of  the  Code  method  of  procedure.  The 
provision  Just  cited  prescribes  that  "the 
answer  of  the  defendant  must  contain  'a 
general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted 
by  the  d^endant,  or  of  any  knowledge  or 
information  thoreof  sufficient  to  form  a  be- 
lief."*  Such  denial  may  begeneral, — that 
is,  that  the  allegation  Is  not  true;  or  It 
must  be  speciflc»— that  Is,  that  It  Is  true  iu 
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some  reepectB,  bat  not  true  in  others,  as 
■peclfled.  It  sbOQld  also  embrace  "any 
knowledKeorlnlormatlon  thereof — that  Is, 
the  allegattoD  of  the  complaint— sufflctent 
to  form  a  belief"  In  respect  thereto.  The 
puTpoBe  is  to  require thedefendant  frankly 
to  deny  the  truth  of  the  allegations  of  the 
complaint,  U  he  can,  or,  if  he  cannot,  then 
to  admit  the  troth  of  them,  or  to  specific' 
ally  admit  the  truth  of  them  so  far  as  they 
an  true  witliin  his  knowledgre,  and  deny 
the  troth  of  the  same  In  particular  re- 
spects so  far  as  he  may  be  warranted  in 
doing  so  by  the  facts ;  and  be  Is  further  re- 
quired to  state  such  knowledge  and  iofor- 
matlon  as  he  may  have  as  to  the  allega- 
tions snfllcient  to  form  a  belief.  Such  de* 
nials,  admissions,  and  statements  of  facts 
sbould  be  direct,  jKisltlTe,  and  oneqolTo- 
cal,  not  argumratatlTe  and  evasive.  The 
object  of  the  answer  Is  to  ridse  neces- 
sary tssnes  of  fact  and  law,  and  to  ascer- 
tain the  facta  as  to  the  allegations  of  the 
complaint  within  the  knowledge  of  the  de- 
fendant, and  thus  avoid,  astar  as  practica- 
ble, controversy,  delay,  and  expense,  and 
facilitate  the  administration  of  justice  in 
the  action.  The  answer  of  the  present  de- 
foidcmt.  In  the  respect  complained  of,  was 
neither  frank  nor  sufficient.  It  was  that 
the  allegations  of  the  sixth  paragraph  of 
the  complaint  are  untrue  In  manner  and 
form  aa  therein  alleged.  **  The  clear  Impli- 
cation from  this  was  that  the  allegations 
were  In  some  respects,  in  some  way,  to 
some  extent,  true.  It  was  iiound  to  an- 
swer In  what  "manner  and  form"— in 
what  respects  and  to  what  extent— they 
were  tme,  and  also  to  state  what  knowl- 
edge or  Information  It  had  In  respect 
thereto  sufficient  to  form  a  belief.  The  al- 
legations were  In  respect  to  each  matters 
and  thlnjHi  as  the  d^endant,  through  Its 
proper  officers  and  ajgents.  must  have  had 
fall  knowledge  of.  The  court  should  have 
reqolred  the  d^endant,  upon  such  terms  as 
It  might  have  deemed  just,  to  answer  the 
allegations  by  a  proper  denial  or  admis- 
sion, or  have  stricken  out  the  insuffi- 
cient one.  Pleading  is  not  a  mere  game 
and  artifice, — a  mere  trial  of  skill.  It  is 
aerloQS  and  earnest,  and  the  law  will  ef- 
tectnste  the  purposes  contemplated  by  it. 
Flack  T.  Dawson,  69  N.  C.  42;  Scheban  v. 
Malone,  71  N.  C.  440;  Heyer  v.  Beatty.  76 
N.  C.  28;  Dnrden  v.  Simmons.  84  N.  G.  655; 
Lay  Gas-Machine  Co.v.Neuse  Mannf'g  Co., 
W  N.  C.  74. 

The  defendant  was  a  foreign  corpora- 
tion, and  hence  the  statute  (Code,  S  683) 
reqnirlng  "every  contract  of  every  corpo- 
ration, by  which  a  liability  may  be  tn- 
carred  by  tt^  company  exceeding  one  hun- 
dred dollars,  shall  be  in  wrltlng,and  either 
under  the  common  seal  of  thecorpora  tlon, 
or  signed  by  some  officer  of  the  company 
authorized  thereto, "  does  not  apply  to  or 
embrace  It.  This  plainly  appears  from  the 
Btatnte,  (Code,  9S  663-701,)  and  Its  pur- 
poses, ana  particularly  from  section  701 
thmof,  «ia  as  well  from  the  nature  of  the 
matter.  The  l^slatore  at  this  state  has 
not  undertaken  to  regulate  by  statute  the 
powers  and  methods  of  business  of  foreign 
corporations,  nor  to  prescribe  how  their 
contract  shall  be  executed.  So  far  as  we 
can  eee,  general  principles  of  law  appllca- 
T.Ua.B.no.&— 84 


V.  BEAVER.  589 


ble  to  corporations  such  as  the  defendant 
properly  apply  tu  it  In  this  action.  The 
court  therefore  erred  in  applying  the  stat- 
ute last  cited  to  the  bill  sued  upon. 

It  was  very  certainly  competent  tor  the 
plaintiff  to  prove  on  the  trial,  by  parol 
testimony,  that  W.  E.  Watklns  was  the 
vice-president  of  the  defendant;  that  he 
was  appointed;  that  he  generally  acted  as 
such  officer;  that  he  had  general  charge 
and  management  of  the  defendant's  busi- 
ness in  this  state;  that  he  had  authority, 
general  or  special,  to  accept  the  bill  In 
question  In  tbencune  of  the  defendant, — to 
prove  that,  in  so  accepting  tbe  bill  for  the 
defendant,  he  acted  as  Its  agent  or  vice- 
president,  although  he  did  not  sign  his 
name  officially  or  as  agent.  The  evidence 
tendered  by  the  plaintiff  and  r^ected  waa 
competoit  and  material,  and  tbe  court 
should  have  rec^ved  It.  Turnpike  Co.  v. 
McCarson,  1  Dev.  &  B.  I^wls  v. 

Railroad  Co.,  95  N.  C.  179;  Mechanics' 
Bank  v.  Bank  of  Columbia,  5  Wheat.  S26; 
Ang.  A  A.  Corp.  5  294;  Abb.  Tr.  Ev.  c.  8, 
par.  85 ;  Id.  par. 

There  Is  error.  The  Judgment  ol  non- 
suit must  be  set  aside,  and  further  at^ 
taken  In  the  action  according  to  law.  To 
that  end,  let  this  opinion  be  certified  to 
the  superior  court.  It  Is  so  ordered. 


MOBSELUCB  V.  DSAVKB  0t  at. 

(Supreme  CounofNtrra^Cmrollina.  MsylS^  1800:) 
FoBoiBLs  Bktbt  A3n>  DsTAnrsB— Damasm. 

1.  The  owner  of  land  cannot  forcibly  enter 
thereon  and  eject  a  penon  who  is  in  the  aotoal 
pOHOMlon  thereof,  and  it  not  a  reoent  trespasMr 
or  intruder;  Code  N.  C.  S  providing  that  moj 
one  having  oy  law  the  right  of  entry  on  land  Bhau 
enter,  not  with  force,  bat  in  a  peaceable  manner. 

3.  In  ftuch  case,  11  the  person  ejected  was  In 
posBession,  wlthoat  title,  he  oan.  in  an  action  of 
damages  for  foroihle  entry  and  detainer  agalnat 
tiie  owner,  recover  only  nominal  damages  tor  the 
entiy. 

8.  He  la  entitled,  however,  to  recover  aotoal 
damages  for  any  injury  inflloted  on  his  person  or 
property,  and  may  recover  exemplary  damages,  if 
the  entiy  Is  made  In  a  wanton  whA  reckless  man- 
ner. 

Appeal  from  superior  court,  Buncombe 
county;  Walteb  Clare,  Judge. 

Action  by  J.  S.  Mosseller  against  W.I. 
S.  Denver  and  others  for  damages  for 
forcible  oitry  and  detainer.  Judgment 
for  defendants.  Plaintiff  appeals. 

T.  F.  D&vidBon,  for  appellant.  M.  B. 
Carter,  for  defendants. 

Shephbhd,  J.  Tbe  plaintiff  had  been  In 
possession  of  the  strip  of  land  In  contro- 
versy from  1884  to  March,  1888.  Whether 
he  entered  under  the  defendant  Wilson, 
tbe  owner,  and  the  terms  under  which  he 
entered,  are  disputed  questions.  It  is  ad- 
mitted, however,  that  in  March,  181^',  Wil- 
son, after  giving  the  plaintiff  notice  to 
quit,  agreed  that  he  should  remain  upon 
the  land  until  the  succeeding  October. 
The  plaintiff  continued  In  possession  until 
March.  1888,  when,  without  any  further 
notice,  he  was  forcibly  ejected  by  the  de. 
fendant  Deaver  and  a  n^ro,  who  were 
acting  under  the  direction  and  authority 
of  the  said  Wilson.  The  entry  was  made 
while  tbe  plaintiff  was  In  tl^«ctualno»- 
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fleaslon  of  bte  house,  and  In  his  presence^ 
and  was  dose  under  such  circumetances 
■as  to  conatltute  a  forcible  entry  under  the 
statute,  If  not.  Indeed,  an  indictable  forcl- 
t>le  trespaBB.  His  honor  charged  the  Jury 
Chat,  11  the  plaintiff  was  not  the  tenant  of 
*WllBon,  the  latter,  and  those  actlnx  under 
Alfflp  "bad  the  right  to  go  there,  and  put 
ftlm  out  by  force.  If  no  more  force  was 
ased  than  was  necessary fortbatpurpose. " 
^nder  the  clrcuraBtancea  of  this  case,  (the 
'plaintiff  not  beinK  a  recent  treapaaeer  or 
Intruder,)  we  cannot  approve  of  ttie  tn- 
■fltructlon  given,  as  it  Is  not  only  opposed 
to  the  public  policy  which  requires  the 
■owner  to  use  peaceful  means  or  resort  to 
th4  courts  in  order  to  regain  bis  posses- 
«l<m,  but  is  directly  contrai?  to  a  stat- 
4]te,  wblch  condemns  the  violent  act  as  a 
•criminal  offense.  In  Dustin  v.  Cowdry,  28 
Vt.  6S1.  RsnFiBLO,  J., said:  "Weentertaln 
ao  doubt  that  such  a  principle  of  law 
•  •  did  exist  la  England  from  the 
^ime  ot  the  Norman  conqueror  until  the 
statute  ol  6  Blchard  n.  c.  8.  of  'Forcible 
£ntry  and  Detainer,*  a  period  of  nearly 
4bree  hundred  years;  •  •  •  and  it  Is 
•certain,  we  think,  that  such  a  mode  of 
reducing  -rights  of  action  to  possession  Is 
^ore  suited  to  the  turbulence  and  violence 
-of  those  early  times,  when  no  man,  whone 
4iflad  was  of  much  importance  to  the 
•«t«te.  felt  secure  of  retaining  it  upon  his 
ahonldera  for  an  hour,  than  to  quiet  and 
order  and  general  harmony  of  the  nine- 
iemtfa  century.  •  •  •  But  as  men  ad- 
▼anced  towards  equality,  and  claimed  to 
ihave  their  rights  respected  and  guaran- 
■tlftd  to  them,  and  more  carefully  defined, 
^hts  state  of  the  law  became  intolerable. 

■  and  was  among  the  first  to  be  abrogated 
(by  parliament."  This  was  done  by  the 
tfltfctute  of  ft  Richard  II.,  which  is  substan- 
(tl&IIy  enacted  in  North  Carolina,  (see 
Code,  S  1028.)!  and  In  many  other  states 
<ol  this  Union.  "A  contrary  rule,"  says 
Li  WHENCE,  J.,  in  Reeder  v.  Purdy,  41  111. 

"befits  only  that  condition  ot  soci- 
ety In  which  the  principle  la  recognised 
that— 

H*  maj  takt  wbo  lui  Um  pomr. 
Asd  bs  Bftj  kMp  wbo  CM. 

— If  the  right  to  use  force  be  once  admlt- 
iied.  It  must  necessarily  follow  an  a  luKical 
iflequence  that  so  much  maybe  used  as 
■«hall  be  necessary  to  overconie  resistance, 
-even  to  the  taking  of  human  life." 

Nearly  all  of  the  authorities  agree  that 
such  forcible  entries  on  the  part  of  the 
owner  are  unlawful,  but  there  is  a  great 
diversity  as  to  whether  an  action  of  tres* 
pass  qutm  elauaum  ftegtt  may  be  main- 
tained,and  also  whether  thedefendantcan 
Justify  under  the  plea  of  Uberum  teuemea- 
turn.  Erskinb,  J.,  in  Newton  v.  Hartand, 
89  E.  C.  L.  ddS.  said  that  "it  Is  remarkable 
that  a  question  so  likely  to  arise  should 

■  never  have  been  directly  brought  before 
any  ot  the  courts  sitting  in  banc,  "until 
4bat  case  which  was  tried  in  1840 ;  and  it 

^ Code N.Ct  1028, provides:  "NooDeshnUmake 
4Sltl7  into  any  lawls  and  tenements,  or  term  for 
JMN,  tnt  in  OSM  where  entry  is  given  by  law; 
sad  in  so  oh  case  not  with  strong  niiDd,  nor  with 
^  'iltitude  of  yovgAn,  but  only  in  a  peaceable  and 
«-]iy  manner.  »  •  •» 


la  also  worthy  of  remaric  that  Rdfpin.  C. 
J.,  in  State  v.  Whitfield.  8  Ired.  817.  re. 
garded  it  as  still  an  open  question  In 
North  Carolina.  In  theconflict  of  author- 
ities we  must  adopt  that  rule  which  in  t>ar 
Judgment  rests  upon  the  sounder  reason. 
This  Is  so  well  expressed  by  the  court  in 
Reeder  v.  Purdy,  supra,  that  we  will  re- 
produce the  language  of  the  learned  Jus- 
tice who  delivered  the  opinion.  He  says : 
"The  reasoning  upon  which  we  rest  our 
conclusion  lies  In  the  briefest  compass,  and 
la  hardly  more  than  a  simple  syllogism. 
The  statute  of  forcible  entry  and  detainer, 
not  in  terms,  but  by  necessary  construc- 
tion, forbids  a  forcible  entry,  even  by  the 
owner,,upon  the  actual  poBsesslon  of  an- 
other. Such  entry  Is  therefore  unlawfuL 
If  nnlawful.lt  is  a  trespass,  and  an  action 
for  the  trespass  must  necessarily  lie. 
*  *  *  Althoughtheoccnpant  may  main* 
tain  trespass  against  the  owner  for  a  forci- 
ble entry,  yet  be  can  only  recover  such 
damages  as  have  directly  accrued  to  him 
from  Tnjurtee  done  to  his  person  or  proi>- 
erty,  through  the  wrongful  invasion  of  his 
possession,  and  such  exemplary  damages 
as  thelurymay  (under  proper  Instructions) 
think  proper  to  give.  But  a  person  hav- 
ing no  title  to  the  premises  clearly  cannot 
recover  damages  for  any  injury  done  to 
them  by  him  who  has  title."  Be  may. 
howerer.  says  the  court,  recover  nominal 
damages  In  all  caneB  <A  fordble  entry  and 
detainer;  and  thla,  In  our  opinion.  Is  the 
correct  view  of  the  law.  It  is  stroni^ 
sustained  In  Newton  v.  Harland.  supra, 
though  the  point  la  not  distinctly  decided. 
In  that  case,  Bosanqcet,  J.,  agrees  with 
TiNDAL,  C.  J.,  In  holding  that,  ^If  the  act 
be  expceesly  prohibited  by  statute,  it 
must  *  *  •  be  ill^al  and  void."  See, 
also.  Cooley,  Torts,  823.  824.  Our  conclu- 
sion, therefore,  Is  that,  there  having  been 
a  forcible  entrr  upon  the  peaceable  pos- 
aesslon  of  the  plaintiff,  he  Is  entitled  to  re- 
cover nominal  damages  for  the  trespass. 
He  Is  also  entitled  to  recovra*  damages  for 
any  Injuty  Inflicted  upon  his  person,  his 
furniture,  his  tools,  and  even  his  bouse.  !t 
it  Is  a  fixture  only.  There  may  also  be 
awarded  exemplary  damage  if  the  lulnw- 
fut  act  be  done  In  a  wanton  and  reckless 
manner.  The  complaint  alleges  such  inju- 
ries, and  It  was  error  on  the  part  of  the 
court  In  making  the  case  turn  upon  the 
question  whether  the  force  used  was  nec- 
essary to  the  expulsion  ot  the  plaintiff,  as 
we  have  seen  that  the  forcible  entry  was 
unlawful,  without  reference  to  the  amount 
ot  force  necessary  to  effectuate  the  pur- 
pose of  the  plainttlt.  We  are  alsii  of  the 
opinion  that  the  Incompetent  collateral 
matter  admitted  by  the  coui;^  must  have 
had  a  prejudicial  effect  against  the  plain- 
tiff. For  the  reasons  given,  there  must  be 
a  new  trial. 

Shadp  v.  DAjmi^LK,  M.  ft  S.  W.  B.  Co. 

(SuprenM  Court  of  Aorth  CoroUno.   Hay  10, 
1890.) 

Jjmamsn  bt  CoimsaioN— XonoK  to  Vacatb. 

1.  A  flnal  Judgment  cannot  be  attacked  for 
fraud  by  motion  in  tbe  origlnia  caose.  An  Inds* 
pendent  action  must  be  brought. 

2.  In  a  suit  to  set  aside  as  Invalid  a  Jodgment 
confessed  by  a  oorporatlon.  tp  seoora  •  penon 


Digitized  by 


N.  a) 


SHABP  D.  SAKYILLE,  M.  ft  S.  W.  B.  CO. 


631 


against  a  oontinsent  liability  aammed  on -Its  ao- 
count,  the  reeortTBhowed  that  the  jadgment  was 
confeued  br  defendant's  antfaorlzea  agent;  that  a 
statement  In  writing,  •worn  to  br  him,  setting 
forth  the  amonnt  and  gronods  of  the  llablUty, 
was  filed  with  the  olerk  of  court,  who  entered 
judgment  confessed  oo  It,  and  on  his  Judgment 
docket,  and  that  the  Judgments  so  confessed,  the 
docketj  and  the  Judgment  roll,  afterwards  re- 
mained  In  his  offloe  nod  onstodT.  Held,  that  the 
Judgment  was  ralid,  within  Code  N.  C.  H  670-«7a, 
pnmdlnff  Uiat  jodj^nent  mi^be  entered  brcoo- 
lasaion,  ontol  term,  to  saonra  a  person  against  a 
oouUngent  liability,  on  behalf  of  detenduit,  and 
preacrtDing  that  a  statement  In  writing  must  be 
made,  signed  by  defendant,  Terlfled  by  his  oath, 
setting  forth  the  amount  for  which  judgment  mAj 
be  entered,  and  authorizing  its  entry  therefor: 
And,  if  It  be  to  secure  plainttfl  against  a  oootiogeni 
liability,  it  must  state  concisely  the  facts  constitnt- 
ing  the  liability,  and  show  that  the  sum  ooof  eased 
does  not  ezoeed  the  same ;  that  It  most  be  filed  with 
the  (^rk,  who  shall  indorse  on  it,  and  enter  on  his 
docketjjndgnent  for  the  som  confessed. 

8.  The  not  that  such  judgment  is  entered  on 
his  dodrat  by  the  elerk  at  niSht,  in  the  offloe  of 
oonnsel  for  defendant,  which  u  sltnated  near  the 
«larii:*a  offloe,  does  not  make  the  Judgmutt  Invalid. 

Appeal  from  Ba[>erior  court,  Rocking- 
ham county;  J.  C.  MacRae,  Judge. 

it  appears  that  a  cause  In  equity  was 
pending  in  the  circuit  court  of  the  United 
States  In  and  for  the  western  district  of 
North  Carolina,  wherein  tlie  Richmond  ft 
West  Point  Terminal  Railway  &  Ware- 
hoase  Company  were  the  complainants, 
and  tbe  Danville,  MocksTlUe  &  South- 
western Riillroad  Company  and  others 
were  defendants.  In  that  caase,  on  the 
7th  day  of  November,  1885,  J.  Turner  More* 
bead  was  appointed  receiver  of  the  last- 
named  corporation  defendant,  charged 
with  authority  and  power  to  take  Into  his 
posHession  and  control  all  its  property  and 
etrects.  etc.  On  tbe  same  day,  after  tbe 
ecdd  appointment  of  the  said  recover,  the 
said  defendant  railroad  company  confessed 
two  Judgments  In  favor  of  tbe  present 
plaintiff  In  the  superior  court  of  tbe  coun- 
ty of  Rockingham,  purporting  and  Intend- 
ing to  confess  the  same  as  allowed  and 

§roTlded  by  tbe  statute.  Code,  §S  570.  572. 
'he  following  Is  a  transcript  of  the  record 
of  the  first  of  those  Judgments  as  it  ap- 
pears of  record:  '*TbomaHR.Sharpv.  Dan- 
ville. Morkflvll1e.ftc.,R.  R  Co.  Filed  April 
16, 1887.  Resolved,  by  the  board  of  directors 
•of  the  DnnvtUe,  MocksvUle  and  South- 
western Railroad  Company,  that  Secre- 
tary E.  C.  Winstauley  be,  and  he  la  hereby, 
directed,  for  and  In  behalf  of  the  said  Dan- 
ville, Mocksville  &  Southwestern  Railroad 
<:k)inpany,  to  confess  Judgment  In  the  su- 
perior pourt  of  Rockingham  county,  In  fa- 
vor of  ThoB.  R.  Sharp,  against  said  com- 
pany, in  the  sum  of  eight  thousand  one 
hundred  and  fifty-four  dollars  and  forty- 
one  cents,  (98,154.41,)  found  Justly  due  unto 
htm  In  his  individual  account  above  re- 
ported and  approved.  Also,  to  confess 
Judgment  against  said  company,  In  favor 
■of  Ttaos.  R.  Sharp,  In  the  sum  of  sixteen 
ttaotuaod  eight  hundred  and  sixty-seven 
dollars  and  sixty  cents.  (916,867.00,)  on  ac- 
count of  his  contingent  liabilities,  with  in- 
terest on  $8,017.60  thereof  from  the  14th 
day  of  November,  1881,  and  on  $4,600.00 
thereof  from  the  26th  of  November,  1885. 
A  true  copy  of  original.  Witness  my  hand 
And  corporate  seal  of  D.,  M.  &  S.  W.  B.  fi. 


C.  Nov.  7th,  188S.  H.  M.  Sbitub,  yie» 
President. " 

**DanrUle;    XooksvIUe  ft 

Southwestern  Railroad 

Company  in  aooount  with 

Thomas   R.   Sharp.  By 

reason  of  contingent  llabif- 

Ities  for  and  in  behalf  of 

said  company: 
To  individual  Indorsement 

(tf  a  draft  in  favor  of  Bum- 

bam.  Parry,  WUllama  ft 

Co.,  for  the  sum  of   18^017  flO 

—Accepted  by  Tbos.  R. 

Sharp  as  president  of  said 

comjnny,  on  tbe  Idth  day 

of  dot.,  1881,  and  payable 

on  the  14th  day  of  Nov.. 

188t,  and  bearing  interest 

fnmi  tbe  Uth  day  of  Nov.. 

1881. 

To  individual  indorsement 

of  a  draft  of  B.  C.  Witw 

BtanlOT,  seoratary  of  O., 

M.  ftUw.R  R.  Co.,  In 

favor  of  Johnston  ft  Cheel^ 
.   for  money  loaned,  dated 

OoL  Mth,  1S85«  and  due  and 

payable  on  the  96th  day  of 

November,  1885   AflOO  QQ 

To  his  individual  liability  as 

surety  la  17  conditional 

penal  bonds,  each  In  the 

sum  of  two  hundred  and 

fifty  dollars,  filed  and 

signed  by  him  as  president 

of  said  company,  and  also 

signed  by  him  as  surety  la 

17  several  suits  now  pend- 
ing In  superior  court  of 

Rockingham  oounty  upon 

17  several  peUUons  for  re- 

eordori  and  aupertedefu 

in  matters  of  J.  Turner 

Morehead  ft  Ca  v,  Dan- 
ville, MooksvlUe  ft  South- 
western Railroad  Com- 
jnny, as  of  re(x>rd  In  said 

court  may  be  fully  seen, 

a^regatfng  916,887  60    9l,tB0  00 

"Duplioate  origlnaL 

**Tbos.  &  Shabp. 
"Subeoribed  and  sworn  to  before  me  this  Nor. 

7,  1886.  JOKBB  W.  BUHTOX,  J.  P. " 

"State  of  North  Carolina,  Rockingham 
county.  Superior  conrt.  Tbos.  B.  I^arp, 
Plaintiff,  T.  The  Danville,  Mocksville  A 
Southwestern  Railroad  Co..  Dert.  The 
Danville,  Mocksville  and  Soutbwetsem 
Railroad  Company,  by  E.  C.  Wlnstanley» 
secretary  of  said  ourapany,  being  thereun- 
to daly  Ruthortzed  by  said  company,  here- 
by confesses  Judgment  In  favor  of  Thomaa 
R.  Sharp,  the  plaintiff  above  named,  for 
sixteen  thousand  eight  hundred  and  sixty- 
seven  dollars  and  sixty  cents,  with  Inter- 
est on  98,017.60  thereof  from  14th  day  of 
November,  1881,  and  on  94,600.00  thereof 
from  26th  day  of  November,  1885,  until 
paid.  This  confession  of  Judgment  is  to  se- 
cure the  plaintiff  against  divers  liabilities 
on  behalf  of  the  Danville,  Mocksville  ft 
Southwestern  Railroad  Company,  amount- 
ing In  the  aggr^ate,  excluslTe  of  interest, 
to  the  principal  sum  above  stated,  the  sev- 
eral liabilities  arising  upon  the  following 
facts,  to-wlt:  nrst.  The  said  Thomas  R. 
Sharp,  as  president  of  said  company,  ac- 
cepteth  the  draft  ol  Bumham,  Parry,  Will- 
iams and  Company,  In  tbe  sum  of  98.016.- 
85,  and  indorsed  tbe  same  individually,  of 
which  the  following  is  a  cqpy.  to-wlt: 
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'$8,016.86.  Philadelphia.  Oct.  12th.  1881. 
Thirty  days  alter  date,  pay  to  tY\e  order  of 
Tboa.  R.  Sharp,  thousand  and  six- 
teen dollars  and  85  cents,  valne  received, 
and  charge  to  account  of  Bubnham,  Par- 
ry, Williams  &  Co.  To  Thos.  R.  Sharp, 
Esq.,  President  DanTllle.  Mocksvllle  & 
Soathwestem  Railway.  No.  116  Roadway, 
New  York.  [Indorsed]  Tbos.  R.  Sharp.' 
The  consideration  d  said  draft  was  the 

fmrchaee  money  for  a  railroad  engine  or 
ocomotire,  lilly  C.  Morehead,  bought  for 
nse  opon  road-way  of  said  company,  and 
the  same  went  to  protest  at  the  cost  of 
$1.25;  and  on  this  draft  the  drawers  have 
brought  suit  In  the  state  of  Virginia 
agalnet  the  Danville,  Mockarllle  &  South- 
western Railroad  Company,  and  the  said 
Thomas  R.  Sharp  Indivldaally,  and  have 
also  brought  salt  In  the  state  of  North 
Carolina,  which  1b  now  pending,  coupled 
with  an  attachment  of  said  Sharp's  real 
estate  In  North  Carolina,  agalnet  the  said 
Thomas  R.  Sharp  Individually, as  Indoreer 
of  said  draft.  Secood.  On  or  about  the 
24th  day  of  October,  1885,  the  said  Thomas 
R.  Sharp  became  individually  liable  by  In- 
doraement  ot  a  draft  drawn  by  E.  C.  win- 
stanley,  secretary  of  the  said  railroad 
eompfuty,  drawn  upon  Thomas  R.  Sharp, 
praudent  of  said  company,  and  by  said 
Thomas  R.  Sharp  individually  indorsed, 
and  thereafter  passed  to  Johnstonft  Cheek, 
bankers,  for  full  value,  who  are  now  the 
holders  thereof.  The  consideration  of  said 
draft  was  money  loaned  by  Johnston  & 
Cheek  upon  said  draft  so  indorsed  tor  the 
use  and  benefit  of  said  railroad  company, 
and  the  same  will  becomedueand  payable 
on  November  26th,  1885 :  and  the  said  Thoa. 
R.  Sharp  will  thereafter  be  under  contin- 
gent liability  to  pay  the  same.  Third.  In 
the  month  of  September,  1885,  In  seventeen 
suits  now  pending  In  the  superior  court  of 
Rockingham  county  upon  petitions  for 
reeordari  and  Mupenxdtuui  in  the  matter 
of  J.  Turner  Morebead  &  Go.  ▼.  The  Dan- 
ville, Mocksvllle  &  Soathwestem  Railroad 
Company,  the  said  Thos.  R.  Sharp  became 
liable  as  surety  to  said  company  In  seven- 
teen penal  bonds,  each  In  the  sum  ot  two 
hundred  and  fifty  dollars,  required  by  the 
court  to  be  filed  by  said  company,  the  ag- 
gregate ot  which  seventeen  penal  bonds  is 
the  sum  of  forty-two  hundred  and  fifty  dol- 
lars, as  may  be  seen  by  reference  to  the 
records  ot  the  superior  court  of  Rocking- 
ham county,  in  which  said  suits  are  pend- 
ing, and  the  object  of  which  petitions  for 
recordari  Is  to  prevent  the  forced  sale  and 
sacrifice  of  the  property  of  said  company. 
A  statement  of  said  Thomas  R.Sharp's  ac- 
count against  said  company  by  reason  ot 
said  contingent  liability,  duly  sworn  to,  Is 
hereto  attached,  marked  'C,*  and  Is  hereby 
made  a  part  of  this  statement,  which  said 
Exhibit  C  was  on  this  7th  day  of  Novem- 
ber, 1885,  submitted  to  the  board  of  direct- 
ors of  said  company,  and  by  them  ap- 
proved, as  showing  the  amount  of  the  said 
Thomas  R.  Sharp's  contingent  liability 
for  and  In  behalf  of  said  company;  and 
the  said  sum  for  which  entry  of  Judgment 
Is  hereby  authorized  la  correct,  and  does 
not  exceed  the  amount  of  said  contingent 
liabilities.  Witness  the  signature  of  E.  O. 
Wlnstanley,  secretary  ot  said  company. 


and  the  corporate  seal  thereof  hereto  at- 
fixed  under  the  specific  authority  of  the 
board  ot  directors  ot  said  company,  duly 
granted  by  reeolntlon,  a  certified  copy 
whereof  Is  herewith  filed,  marked  *B.* 
This  Nov.  7, 1885.  Danville,  Mocksvillb 
Ac  S.  W.  R.  R.  Co.  By  E.  C-  Winstanlbt, 
Secretary. " 

"State  of  North  Carolina,  Rockingham 
county.  Before  me,  John  T.  Pannill,  clerk 
ot  the  superior  conrt  ot  Rockingham  coun- 
ty, personally  appeared  E.  C.  Wlnstanley, 
secretary  of  the  Danville,  Mocksvllle  ft 
Southwestern  Railroad  Company,  who, 
being  duly  sworn,  maketh  oath  that  be  Is 
the  secretary  of  said  company,  and  that 
the  statement  above  signed  by  him  is  true. 
This  November  7th.  ^6.  John  T.  Pan- 
nill, C.  8.  C." 

"State  ot  North  Carolina,  Rockingham 
connty.  Superior  court.  Thomas  R. 
Sharp,  Plaintiff,  v.  The  Danville,  M.  ft  8. 
W.  R.  R.  Co.,  Deft.  Judgment.  On  filing 
the  foregoing  statement  and  contessloo, 
duly  verified,  together  with  the  exhibits 
therein  referred  to,  it  is  ordered  and  ad- 
Judged  by  the  court  that  the  plalntlfl, 
Thos.  R.  Sharp,  do  recover  a^tUnst  tbe 
fendant,  tbe  Danville,  MocksvlUs  ft  Sontb- 
western  Railroad  Company,  the  sum  ot 
sixteen  thousand  eight  hundred  and ^xty- 
seven  dollars  and  sixty  cents,  with  Inters 
est  on  $8,017.60  thereot  from  the  14tb  day 
ot  November,  1881,  and  on  $4,6U0.00  there- 
ot from  the  26th  day  of  November,  1886^ 
until  paid  according  to  the  terms  of  said 
confession,  as  a  eecnrity  for  tbe  plalntlff's 
contingent  liability  In  said  amount,  to- 
gether with  $8.00  cost  hereof.  This  No- 
vember 7tb,  1886.  John  T.  Pannill,  G.  S. 
C." 

"Resolved,  by  the  board  of  directors  ol 
the  Danville,  Mocksvllle  ft  Soathwestem 
Railroad  Company,  that  E.  C.  Wlnstanley, 
secretary,  be,  and  he  is  hereby,  directed, 
for  and  In  behalf  ot  tlie  said  DanvUle, 
Mocksvllle  ft  Southwestern  Railroad  Ck>m- 
pany,  to  confess  Judgment  la  the  superior 
court  of  Rockingham  county,  in  favor  of 
Thomas  R.  Sharp,  against  said  company, 
In  tbe  sum  ot  eight  thousand  onA  hundred 
and  fifty-tour  dollars  and  forty-one  cents, 
($8,154.41,)  fonnd  Justly  due  unto  blm  In 
his  Individual  account  above  reported.  A 
true  copy  of  orl^nal.  Witness  my  band 
and  corporate  seal  of  D.,  M.  ft  S.  W.  R.  R. 
Co.   H.  M,  SravLER,  Vice-President." 

The  record  of  the  second  of  the  Judg- 
ments so  confessed  is  simitar  In  all  respects 
except  as  to  tbe  sums  specified,  tbe  consid- 
eration thereof,  and  the  exhibit  containing 
the  statement  olthe  accountahowlnghow 
the  liability  ot  the  defendant  arose. 

The  said  recover  was  specially  authorw 
Ized,  by  order  of  the  said  circuit  court 
made  In  the  cause  named,  to  take  such 
legal  steps  as  his  counsel  might  advise  to 
"vacate,  modify,  set  aside,  or  have  de* 
dared  null  and  void,  or  corrected,  or  en- 
Joined  In  their  collection,"  tbe  said  Judg- 
ments and  other  like  Judgments.  Accord- 
ingly tbe  said  receiver  gave  the  plalntur 
notice,  whereof  the  following  Is  a  copy : 

"North  Carolina,  Rockingham  county. 
Superior  court.  Thomas  R.  Sharp  v.  tbe 
Danville,  Mocksvllle  ft  Southwestern  R.  R. 
Co.  Judgment  tor  $16,867.60  and  costs. 
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Nov.,  18S5.  Motion  to  vacate.  Thumas 
B.  Sharp  V.  The  Danville,  Mocksrtlle  & 
Suuthweatern  B.  R.  Co.  Judgment  for 
fK,l54.41  and  coste.  Nov.,  1885.  Motion  to 
vacate.  Thomaa  R.  Sharp,  Esq.:  Pleaee 
take  notice  that  on  Saturday,  October 
SUth,  1886.  at  Wlnatun,  Forayth  county, 
before  Hon.  Jaubs  C.  MacRak,  Jndge,  aa 
receiver  of  the  DanrlUe,  MocksTllte  A 
Southwestern  Railroad  Company,  I  will 
move  to  v»»tte  the  above-entitled  Judg- 
ments  forlrregularity.lUeffallty.frftad.and 
aavold.  Aus.lKth,  1^.  J.TurnbbMorb- 
HEAD,  Receiver."  Such  motion  was  after- 
wards made;  and  the  plalutltts  resisted 
the  same  upon  the  ground,  among  others, 
tnat  a  like  motion  bad  been  made  before 
and  denied  by  another  Judge,  etc.  It  was 
Insisted  that  the  Judgment  was  In  all  re> 
spt'C'ta  a  regular  and  valid  one,  and  not 
affected  by  fraud,  and  that  the  same  could 
not  be  attacked  tor  fraud  by  motion  In  the 
action,  etc. 

At  the  bearing  of  the  motion  tb»  eonrt 
found  the  facts  and  gave  Judgment  as  fol- 
lows :  "  On  the  7th  day  of  November,  1885, 
J.  Tnxner  Morehead  was  appointed  re- 
ceiver of  the  Danville,  Mocksvllle  &  South- 
western Railroad  Company  by  the  Judge  of 
the  United  States  circuit  court  for  the 
western  district  of  North  Carolina,  In  a 
suit  In  equity  therein  pending,  wherein  the 
mchmond  ft  West  Point  Terminal  Rail- 
way ft  WardiouseCompany  was  complain- 
ant, and  the  Danville,  Mocksville  ft  South- 
ivestem  Railroad  Company,  C.  C.  Sharp, 
J.  P.  DUlard.  H.  M.  Sblvler.  and  Alex. 
Smith  were  def^dants.   The  said  Individ- 
ual defendants  are  directors  In  the  defend- 
ant company.  The  order  appointing  the 
receiver  was  signed  at  8  o'clock  p.  u.  on 
the  day  aforesaid,  a  copy  ct  vblch  order 
Is  hereto  attached.  The  eomplalDant  filed 
an  Injunction  bond ;  and  on  the  9tb  ot  No- 
vember, 1885,  the  recover  filed  bis  bond, 
which  was  approved,  and  took  charge  of 
the  effects  of  defendant  company.  After 
the  hourof  8  o'clock  p.  m.  on  Saturday,  No- 
vember 7,  1885,  a  meeting  of  the  directors 
of  the  defendant  company  was  held  at 
Leaksvllle.  N.  C,  at  which  meeting  were 
present  Thos.  R.  Sharp.  E.  C.  Winstanley, 
H.  M.  Shlvler,  Alex. Smith,  andC. C.Sharp. 
No  public  notice  had  been  given  of  said 
meeting.  A  resolution  was  passed  at  said 
meeting  authorizing  E.  C.  winstauley,  the 
«H?cretary  of  said  company,  to  confess  the 
Judgments  In  favor  of  plaintiff.   A  copy  of 
said  resolution  Is  attached  to  the  Judg- 
ments confessed,  which  are  attached  here- 
to. The  said  Wlnstanley,  secretary,  with 
Thos.  R.  Sharp  and  others,  proceeded  to 
AVentwortb,  the  county-seat  of  Kocklng- 
tiam  county;  and  the  conresalons  oljudg- 
nent  were  handed  by  said  Winetanley  to 
the  clerk  of  Rockingham  superior  court, 
tieCween  the  hours  of  11  and  12  o'clock  on 
the  same  night,  in  the  office  of  Messrs.  Me- 
bane  ft  Scott,  attorneys  at  law  In  Went- 
worth,  near,  but  not  In,  the  court-house, 
aor  in  the  clerk's  office.   The  said  clerk 
was  then  and  there  present  with  the  Judg- 
ment docket  of  said  county,  and  the  said 
cleric  at  once  entered  the  said  confessions  of 
Jadgment  upon  the  Judgment  docket.  The 
affiaavlta  felled  to  satisfy  the  eonrt  tliat 
said  entries  were  made  on  the  said  docket 
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after  12  o'clock  p.  m'.  Thomas  R.  Sharp 
absented  himself  from  the  meeting  of  di- 
rectors during  the  consideration  and  pas- 
sage of  the  resolution  aforesaid.  Messrs. 
Mebane  ft  Scott  were  counsel  for  the  de- 
fendant company.  Upon  the  foregoing 
tacts  found.  It  Is  considered  that  the  said 
Jadgments  are  not  Irre^lar  and  contrary 
to  uie  course  of  the  court ;  and,  expressly 
declining  to  consider  any  allegations  of 
fraud  In  the  confessions  of  Judgment  as 
set  out  In  the  motions  to  vacate,  the  mo- 
tion is  denied,  and  Judgment  la  rendered 
against  J.  Turner  Morehead,  receiver.  lor 
the  costs  of  tills  motion. " 

J.  Turner  Morehead,  rectf  ver.having  ex- 
cited, appeals. 

D.  Sebenck,  F.  JET.  BD0hM,and  P.  B.  MfAOBf 
for  appellant.  J.  C.  Buxton  and  C.  B.  Wmt' 
son,  for  appellee. 

Merbimon,  C.  J.,  (after  at&ting  the  Acta 
as  above.)  The  record  presents  no  ques- 
tion as  to  the  right  of  the  appelant  to 
have  possession  and  control, as  receiver,ot 
the  property  of  the  defend  ant  corporation, 
nor  as  to  the  rights  of  the  complainants 
In  the  cause  in  equity  mentioned,  pending 
In  the  circuit  court  of  the  United  States,  as 
against  such  defendant  or  its  property,  nor 
as  to  the  authority  of  the  last-mentioned 
court  to  take  Jurisdiction  and  dispose  cif 
such  property  for  proper  purposes  in  the 
cause  mentioned  pending  therein,  nor  as  to 
how  the  Judgment  in  this  action  which 
the  appellant  seeks  to  have  set  aside  or  de- 
clared void,  if  it  be  valid,  may  affect  ad- 
versely the  complainants  repi'esented  by 
the  appellant,  or  any  other  persons.  The 
motion  of  the  appellant,  If  it  be  granted 
that  he  has  a  right  to  make  It,  raises  no 
such  question  for  our  decision  now.  The 
Judgments  In  question  are  final  In  thdr 
nature,  and  hence  the  motion  Is  limited  In 
its  purpose  and  scope  to  the  Inquiry 
whether  or  not  they  are  in  any  material 
respect  irregular,  and  must  for  Irrpgular- 
Ity  be  set  aside  or  declared  void?  It  Is 
well  settled  by  many  decisions  that  final 

indgments  cannot  be  attacked  for  fraud 
ly  motion  In  the  cause,  and  that  this  can 
only  be  done  by  an  ]nd^)*aident  action 
brought  for  the  purpose;  the  object  being 
to  avoid  confusion,  and  to  require  a  cause 
of  action  BO  serious  to  be  litigated  by  reg- 
ular, formal  pleadings.  Indeed,  the  right 
to  have  a  final  Judgment  set  aside  because 
of  fraud  is,  in  a  substantial  sense,  an  inde- 
pendent cause  of  action  that  should  Itself 
be  the  subject  of  a  separate  action. 

It  seems  that  the  motions  to  set  adds 
the  Judgments  mentioned  were  treated  us 
consolidated  and  disposed  of  together, 
and  they  must  be  so  treated  here.  This  is 
not  an  equitable  motion,  of  the  class 
wherein  It  Is  the  province  of  this  court  to 
review  the  findings  of  fact  In  respect  theren 
to,  and  the  matters  and  things  embraced 
by  it  by  the  court  below:  nor  can  this 
court  go  beyond  Its  flndluga.  and  hear 
evidence  and  find  other  facts.  If  further 
findings  of  fact  should  be  deemed  neces- 
sary, this  court  might  remand  the  case, 
to  the  end  the  same  might  be  made.  We 
are  unable  to  discover  in  either  of  the 

Judgments  any  irregularity  such  as  affects 
ts  substance  and  validity.  W^at  parUo> 
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ular  powers  were  conferred  upon  tbe  de- 
lendaDt  corporation  and  Its  officers  by  its 
charter  do  not  appear,  but  it  sufflclently 
appears  that  It  was  a  business  corpora- 
tion, and  as  such ,  under  the  Qeoeral  statr 
uesof  this  state  In  respect  to  corporations, 
aa  well  as  general  princples  of  law  appli- 
cable, it  mlRhtacquIreanddlBposeof  prop- 
erty, make  andowe debts, eae  and  besued. 
It  was  the  duty  of  Its  dlrecton*  to  pay  its 
debts  aud  nianag:e  its  general  business 
matters,  to  bring  necessary  actions  In  its 
name,  to  vindicate  Its  right,  and  to  defend 
actions  brought  against  it.  There  ts  no 
reason,  so  far  as  appears,  why  tbe  de- 
fendant might  not  confess  a  Judgment  in, 
favor  of  its  honMt  creditors;  and  in  pos- 
sible cases  It  might  be  Just,  and  promote 
Its  interests  and  convenience,  to  do  so. 
Its  directors,  In  meeting  assembled,  ap- 
pointed aud  chai^:ed  Its  special  agent  to 
confess  the  Judgments  In  question  In  Its 
name  In  favor  of  the  plaintiff  therein. 
Nothing  appears  In  the  record  to  show 
that  this  might  not  be  done  in  the  orderly 
course  of  business,  Just  as  if  It  had  been  a 
natural  person.  The  defendant  could 
only  appear  and  act  by  Its  agent  In  the 
way  It  did  do.  The  statute  (Code,  §  670) 
prescribes  that  "  a  judgment  by  confession 
may  be  entered  without  action,  either  in 
or  out  o!  term,  either  lor  money  due  or  to 
become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of 
the  defendant,  or  both.  In  the  manner 
prescribed  by  this  chapter. "  A  distin- 
guishing feature  of  such  judgment  is  that 
it  must  be  confessed  In  the  way  pre- 
scribed, and  entered  of  record,  either  In 
term-time,  by  the  Judge,  or  out  of  term, 
by  the  clerk  acting  lor  the  court,  and 
without  action.  It  may  be  for  a  debt  due 
or  one  to  come  due,  or  to  secure  the  partj' 
to  whom  it  Is  given  against  contingent 
liability;  or  It  may  embrace  both  such 
debts  and  liability.  But  It  Is  not  sufficient 
to  simply  confess  and  enter  Judgment.  It 
Is  essential  that  the  confession  and  entry 
shall  have  the  additional  requisites  fur- 
ther prescribed  by  the  statute,  (Code,  §§ 
571,  672.)  which  are  that  "a  statement  In 
writing  must  be  made,  signed  by  the  de- 
fendant, and  verified  by  his  oath,  to  the 
following  eflect:  (1)  It  must  state  the 
amount  for  which  Judgment  may  be  en- 
tered, and  authorize  the  entry  of  Judgment 
therefor;  (2)  if  it  be  for  money  due  or  to 
become  due.  It  must  state  concisely  the 
tactsont  of  which  It  arose,  and  must  show 
that  the  sum  confessed  therefor  is  justly 
due  or  to  become  due;  (S)  If  It  be  for  the 
purpose  of  securing  the  plaintiff  against 
a  contingent  liability.  It  must  state  con- 
cisely the  facts  constituting  tbe  liability, 
and  must  show  that  the  sum  confessed 
therefor  does  not  exceed  the  s^me.  The 
statement  may  be  filed  with  theclerk  of  the 
superior  court  of  the  county  In  which  the 
defendant  resides,  or.  If  he  does  not  reside 
In  the  state,  of  some  county  In  which  he 
has  property.  The  clerk  shall  Indorse 
upon  It,  and  enter  on  his  Judgmentducket, 
a  Judgment  of  the  court  lor  the  amount 
confessed,  with  three  dollars  costs,  to- 
gether with  disbureeraenta.  The  state- 
ment and  affidavit,  with  the  Judgment  in- 
dorsed, shall  thenceforth  become  the  Judg- 
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ment  roll,  "etc.  It  is  essential  that  the  re- 
quirements shall  be  observed— certainly 
substantially— in  every  respect.  The  Judg- 
ment is  given  out  of  the  ordinary  course 
of  procedure;  but,  neveFthelesStlt  at  once^ 
when  docketed,  becomes  a  lien  upon  tbe 
Judsment  debtor's  real  property.  The 
purpose  of  such  parUcalar  requisites  is  to 
give  assurance  that  the  consideration  un- 
derlying the  Judgment  is  fair  and  honest; 
that  the  Judgment  was  so  confessed  bona 
Ode;  to  point  to  the  grounds  of  the  Indebt^ 
edness  of  the  debtor,  or  the  liability  pro- 
vided against,  so  that  another  creditor 
may  scrutinise  the  honesty  and  good  faith 
of  the  Judgment,  and  the  debts  tor  whlcb 
It  was  given.  The  judgments  in  questloD 
possess  substantially  all  the  requisites 
thus  prescribed.  The  statement  in  writing 
of  the  first  one  mentioned  Is  signed  by  the 
defendant,  by  its  agent,  and  sworn  to  by 
blm.  It  states  with  particularity  the  pre- 
cise amount  of  the  liability,  and  the 
grounds  thereof,  prorided  against;  and 
the  statement  is  made  fuller  by  a  sworn 
exhibit  of  details,  points  to  the  gro'indb 
of  the  liability  with  such  certainty  «iid 
such  detail  as  to  enable  a  creditor  who 
might  scrutinize  it  to  show  with  reasoa- 
able  effect  that  Itwas  not  true,  If  indeed  it 
were  not  so.  As  to  tbe  first  draft  men- 
tioned, the  consideration  thereof  Is  partic- 
ularly specified,  and  it  appears  that  tbe 
defendant  got  the  benefit  of  It.  As  to  the 
second  draft,  it  appears  that  the  money 
realized  from  it  was  for  the  use  and  benefit 
of  the  defendant,  in  addition  to  the  fact 
that  the  draft  was  drawn  by  it  on  itself, 
and  Indorsed  by  the  plaintiff.  As  to  the 
third  ground  of  liability,  It  could  not  be 
mistaken.  The  facts  stated  point  to  it 
with  such  certainty  as  to  make  it  easy  to 
verify  It.  The  same  may  be  said  as  to  the 
second  Judgment.  The  second  statement, 
aided  by  the  sworn  exhibit  connected 
therewith,  shows  a  detailed  account  uf  the 
dealings  between  the  plaintiff  and  defend- 
ant, the  balance  due  to  him,  and  tbe  Items 
of  charge  making  up  the  whole.  These 
supply  the  d&ta,  toanycredltorwho  might 
wish  to  contest  the  defendant's  indebted- 
ness to  the  plaintiff  on  the  several  ac- 
counts specified.  The  statements  were 
filed  with  the  clerk  of  the  superior  court 
of  the  proper  county.  He  entered  the 
judgmentconfe8sedoneach,anda1soon  hie 
Judgment  docket.  Sach  statement,  with 
the  entry  of  judgment  thereon,  made  up 
the  Judgment  roll,  to  he  seen,  examined, 
and  scrutinized  by  any  person  interested. 
The  mere  facts  that  the  judgments  were 
entered  in  the  night-time,  and  In  the  law- 
office  of  counsel  near  to  the  court-house, 
for  convenience,  did  not  render  them  void 
or  irregular.  Tbe  clerk  of  the  court,— tbe 
proper  oflScer,— near  to  his  office,  faavlnp 
the  proper  Judgment  docket  with  him,  re- 
ceived tbe  statements,  and  entered  th& 
judgment  on  that  docket  and  on  tha 
statements,  respectively.  The  Judgments 
so  confessed,  the  Judgment  docket,  and 
the  judgment  roll  were  next,  and  ever 
thereafter.  In  their  prop«r  places  In  the 
office  and  custody  of  theclerk;  and  thus 
the  requirements  of  the  law  were  In  all 
matenal  respects  observed.  McAden  v. 
Hooker.  74  if  g.^^j^5^i@^gjpr.n- 
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der,  84  N.  G.  621;  Davenport  t.  I<eai7.  95 
N.  C.  208.  The  statute  prescribes  the 
method  and  order  to  be  observed  In  con- 
fesslDK  Jadeinentfl  without  action.  That 
method  and  order  were  In  all  material  re- 
spects observed  as  to  the  Jadsments  In 
qaestlon,  and  we  so  declare.  It  may  be 
they  were  affected  with  fraud,  but  any 
qneatlon  in  that  respect  Is  not  now  before 
OB.  The  conrt  below  properly  declined  to 
consider  the  allegutJons  ot  fraud,  and  the 
evldmce  tendinis  to  prove  the  same  and 
the  contraiy.  Jadgment  affirmed. 

JOBSwrom  et  oL  v.  Dakvilu,  M.  ft  S.  W.  R.  Co. 

{Supreme  CourtQf North  CaTolina.  May  16, 1890.) 

Appeal  from  aupsrior  court,  Rookinghkm  ooon- 
^;  3.  a  MicJUs,  Jitdca. 
P.  B.  Heant,  fon^paUani.  X  W.  Graham,  for 

Hnxnnnr,  G.  J.  This  ease  U  In  aU  material  re- 
raeolB  Uke  thak  ot  Sharp  t.  Railroad  Co.,  ante, 
no,  (deetded  at  thla  tnm.)  and  moat  ba  governed 
lu  It.  Jndgmast  affiinm 


Adams  v.  Out  et  tUA 

(Supreme  Ctnirt  of  North  Carolina.   May  U; 
1890.) 

Jimausin  or  JnsncB— LnaTATioit  or  Acriom. 

1.  Under  Code  N.  C.  f  889,  maktog  a  judnne&t 
of  a  justice  of  the  peace,  docketed  in  the  office  of 
the  <uerk  of  the  aaperior  court  of  the  county  where 
the  Judgment  was  rendered,  "a  judgment  of  the 
■operior  court  In  all  respeota, "  wa^  a  lodgment  Is 
a/adginent  of  the  aupenor  oovrt  for  the  purposes 
of  lien  and  execution,  eoforoeable  and  issuable 
within  the  same  limitations  as  are  by  lAw  pre- 
scribed In  case  of  the  pn^ar  Judgments  of  the  su- 
perior court. 

S.  Under  Code  N.  0. 1 maUng  ajndgment 
alien  on  thereal property ofthedebtorforioyears 
after  the  rcoditloD,  and  prescribing  "hot  the  time 
dnrinir  which  the  party  recoreHog crowning  such 
Indgmeat  siiall  have  been  restrained  from  proceed- 
ing tbwemi  *  *  *  by  the  operation  of  any  ap- 
peal *  •  *  shall  not  constitate  any  part  of  the 
ten  years  aforesaid, "  the  running  of  the  statate  of 
limitations  against  a  judgment  Is  suspended  dur- 
ing an  appeal  from  a  judgment  of  the  superior 
court  granting  leave  to  lasne  exeontion  thereon,  on 
moUou  of  the  owner  of  the  Judgment,  under  Code 
N.  C  f  440,  providing  that,  after  three  years  from 
enti7  of  a  Jndnnent,  exeentlon  oan  Issue  thereon 
only  by  leave  u  the  conrt,  eta 

On  petition  for  reheurins.  For  former 
report,  see  10  S.  E.  Bep.  1102. 

T.  B.  Parnell,  for  appellant.  Battle  A 
MordeetU,  for  appellees. 

Mbbbimon,  C.  J.  This  Is  an  application 
to  rehear  the  case  ot  Adams  v.  Oay,  10  S. 
E.  Bep.  1102,  (decided  at  the  present  term,) 
npon  the  grronnd  that  the  court  erred  In 
deciding  that  the  right  of  the  plaintiff 
therein  to  have  execution  upon  his  docket- 
ed Jodfcment  was  barred  after  the  lapse  of 
■even  years  next  afterthe  date  thereof.  It 
was  properly  decided  that,  although  a 
transcript  of  such  Judgment— one  given  by 
a  Justice  ot  the  peace —was  filed  and  dock- 
eted In  the  office  of  the  superiorconrtclerk 
ot  the  proper  county  as  allowed  by  the 
statute,  (Code,  B30,)  an  action  upon  the 
same  would  be  barred  by  the  statute  (Id. 

iB«Tmlng  10  8.  E.  Rep.  lioa. 


S 153,*  par.  1)  after  the  lapse  of  seven  yeaiv 
next  afterthe  rendition  thereof.  But  upon- 
turther  and  more  careful  scratlny.of  what 
was  decided  In  Broyles  v.  Toung,  81  N.  0. 
815,  we  find  that  the  court  said  and  decid- 
ed that  a  transcript  ot  ajndgment  of  a- 
Justice  of  the  peace,  filed  and  docketed  in 
the  office  ot  the  superior  court  clerk  of  tbe 
proper  connty,made  It  a  Judgment  of  snch> 
superior  court  "for  the  purposes  ot  lies' 
and  execution,  entorclble  on  the  same 
property  by  the  same  kind  of  executions, 
and  Issaable  within  the  same  limitations, 
as  by  law  is  prescribed  for  the  lien  and  en- 
forcement of  the  proper  Judgments  of  the 
superior  conrt,  Including  the  power  In  the- 
derfc  of  the  court,  on  notice  to.the  adverse 
party,  to  grant  execution  after  the  Judg- 
ment became  dormant,  as  provided  for  li» 
Code  CAvUFroc.  3256."  This  Is  cert^lyso- 
If  the  judgment  of  the  Jnstlce  of  the  peace- 
was  not  dormant  at  the  time  It  was  so- 
docketed.  Williams  V.  Williams,  86  N.  G. 
883.  In  the  case  to  be  reheard,  the  Judg- 
ment was  so  docketed  within  a  few  days 
next  alter  it  was  rendered,  and  no  ques- 
tion as  to  its  dormancy  arose.  The  case 
of  Broyles  v.  Toang,  supra,  faan  been  re- 
peatedly recognized,  and  in  no  subsequent 
case  disregarded;  We  are  not  at  liberty 
to  disturb  what  was  decided  by  it.  We 
cite,  as  bearing  on  the  subject  under  con- 
sideration: Splcerv.  Oamblll,  93  N.  C.S78; 
Coates  V.  Wilkes.  94  N.  C.  174;  Lytle  v. 
Lytle.Id.688;  Lilly  v.  We8t,97  N.C.Z76,1  S. 
E.  Bep.  884.  There  waA  therefore  error  in 
that  this  court  held  that  the  plaintiff's 
right  to  haveexecutlon  upon  bis  Judgment 
was  barred  after  the  lapse  of  seten  years 
next  after  it  became  a  judgment'  of  the 
superior  court. 

It  appeared  that  the  plaintiff's  applica- 
tion for  leave  to  issue  an  execution  upon 
bis  judgment  was  made  before  the  clerk  of 
the  superior  court  In  which  bis  Judgment 
was  docketed,  on  the  Ist  day  ot  April, 
1886,  and  within  10  years  next  after  It  wa» 
so  docketed.  The  order  uf  the  clerk, 
therefore,  allowing  execution  to  be  Issued, 
which  was  affirmed  by  the  judge  upon  ap- 
peal to  him.  as  so  affirmed  should  have 
been  affirmed  by  this  conrt  upon  appeal. 
On  the  argument,  the  counsel  for  the  de- 
fendant contended  that,  as  itappearsfrom 
the  record  that  the  lapse  of  10  years  next 
alter  the  judgment  was  docketed  was  com- 
plete pending  the  appeal,  therefore  the 

Slalntlff's  right  is  barred  by  such  lapse, 
[e  Insisted  that  the  appeal  did  not  sus- 
pend the  running  uf  the  statute  as  to  the 
Judgment  daring  its  pendency,  especially 
as  the  appellant  gave  no  undertaking  nit- 
on appeal  from  the  order  of  the  clerk  of 
the  court.  Thiscontentlon  Is  without  sub- 
stantial foundation.  The  motion  for  exe- 
cution was  properly  made  before  the  clerk, 
and  he,  acting  for  the  court,  had  authori- 
ty to  grant  or  deny  it.  Code,  $440;  Mc- 
Kethan  v.  McNeill.  74  N.  C.  668.  The  stat- 
ute (Code.  S  262)  pzeecribes  that  **an3r 
party  may  appeal  from  any  decision  ol  the 
clerk  of  the  superior  court,  on  an  issue  of 

*  Code  N.  C.  I  158,  provides  that  an  action  on  n 
judgment  rendered  by  a  justice  of  the  peace  shall 
be  barred  unless  commenced  within  seven  yeam 
from  the  date  thereoL  . 
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law  or  legal  Inlerence,  to  the  ladffe,  with- 
out nadertaklnff. "  It  appears  that  there 
was  an  andertaklng:  for  costs  apon  ap[>eal 
from  the  Jndsment  of  the  Judge.  But  the 
nndertaklnK  upon  appeal  was  not  materi- 
al In  the  case,  as  contended  by  the  defend- 
ant's connael,  because  the  statute  (Id.  S 
486)  preecrlbee,  amongf  other  things,  that 
a  properly  docketed  Judgment  shall  be  a 
lien  on  the  rpal  property  of  the  Judgment 
debtor,  In  the  county  where  the  same  is 
docketed,  "for  ten  years  from  the  date  of 
the  rendition  of  the  Judgment.  But  the 
time  during  which  the  party  recovering  or 
owning  such  Judgment  shall  be  or  shall 
hare  been  resti'ained  from  proceeding 
thereon  *  •  •  by  the  operation  of  any 
appeal  •  *  •  shall  not  constitute  any 
part  of  the  ten  years  aforesaid,  as  against 
the  d^endant  In  such  Judgment,  or  the 
party  obtaining  such  order  or  making 
such  appeal,  or  any  other  person  who  is 
nut  a  yorchaser,  creditor,  or  mortgagee  in 
good  faith."  This  clause  applies  to  the 
case  under  consideration.  The  appeal  did 
not  leave  the  plaintiff  at  liberty  to  have 
an  execution,  and  enforce  the  name  dur- 
ing Its  pendency.  The  Judgment  appealed 
from  was  not  one  directing  the  Judgment 
of  moner,  or  one  that  came  vlthm  the 
statute  (Id.  fiS  S64-668)  requiring  a  partic- 
ular undertaiklng  as  prescribed  In  order  to 
stay  execution  [>end1og  the  appeal.  As 
the  appeal  had  the  effect  to  restrain  and 
prevent  the  plaintiff  from  enforcing  his 
Judgment  by  executlun,  the  term  of  Its 
pendency  cannot  be  treated  as  making 

{>art  of  the  10  years  raited  upon  by  the  de- 
endant  to  barthe  plaintiff's  right  to  have 
executdonasdemandedbyblm.  Theprayer 
of  the  petitioner  must  therefore  be  al- 
lowed. The  case  therein  mentioned  must 
be  reheard.  The  Judgment  of  this  court 
must  be  set  aside,  and  Judgment  entered 
affirming  the  Judgmentof  thecuurt  beluw. 
The  clerk  of  this  court  will  certify  such 
Judgment,  whm  entered,  to  the  superior 
court  according  to  law,  and  direct  the 
clerk  of  the  latter  court  to  return  to  this 
court  the  certlBcate  of  Judgment  hereto- 
fore sent  down.  It  Is  bo  ordered. 


lfoDoiri,LD  «t  ax.  t.  Hubbt  tt  al, 
{Sttpreme  Court  of  A-j^^la  of  Vinjimia.  Maj 

HtmUNS  AlfD  WiM— WlFB'S  Sbpabats  Estatb— 
POWBK  or  WiFB  TO  Chaboe. 
Code  Vs.  S  provides  that  oven'  oon- 
traet  made  hy  a  maniea  woman,  wblch  she  has 
power  (0  make,  shall  be  deemed  to  be  made  with 
referenoe  to  her  separate  estate,  and  as  Inteoded 
to  be  made  with  referenoe  to  any  equitable  sepa- 
rate estate,  tmless  the  sontrary  Intention  Is  ex- 
pressed In  the  contract.  Held,  that  a  Judgment 
against  husband  and  wife,  on  a  note  signed  by 
both,  does  not  bind  the  wlfe*s  separate  estate, 
when  she  signed  the  note  without  Knowing  that 
she  bad  any  separate  estate,  and  without  Intention 
to  bind  it  ii  she  did  have  any. 

Code  Va.  S  229.5,  provides  that  "every 
contract  hereafter  made  by  a  married 
woman,  which  she  hasthe  powerto  make, 
shnll  be  deemed  to  be  made  with  reference 
to  her  estate,  which  Is  made  her  separate 
estate  by  this  chapter,  as  a  source  of  credl  t ; 
and  every  such  contract  shall  be  deemed 


as  Intended  to  be  made  with  reference  to 
her  equitable  separate  estate  also,  If  any 
she  has,  as  a  source  of  credit,  to  the  ex- 
tent of  her  power  of  the  same,  nnless  the 
contrary  IntenHon  is  expressed  In  tbB  con. 
tract.  »  • 

T.  R.  B.  Wilgbt Jorapv«^\aata*  PoBard 
<fi  Saada  and  Tbomia  cWxton,  for  appel- 
lees. 

Fauntlbrot,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Bomx  coqd- 
ty,  rendered  on  the  20th  day  of  September, 
1888,  in  the  chancery  cause  of  Hunt,  Pdi^ 
nell  &  Co.  V.  J.  T.  McDonald  and  8.  B.Mc- 
Donald,  his  wife.  The  facts,  as  presented 
by  the  record,  are  that  J.  T.  McDonald,  a 
resident  of  Essex  county,  Va.,  was  en- 
gaged in  mercantile  business  solely  in  hla 
own  name,  and  he  became  in  the  conne  of 
that  buslnees  Indebted  to  the  appdlees. 
Hurst,  Pumell  &  Co. ;  and  In  settlemoit  of 
his  said  antecedent  Indebtedness,  he  made 
and  signed,  on  or  about  the  24th  of  April, 
1884,  his  promissory  note  or  notea  for  the 
amount  so  found  to  be  owing,  payable  to 
Hurst,  Pumell  &  Co.,  which  said  note  Mrs. 
S.  B.  McDonald  also  signed,  at  the  request 
of  her  husband,  J.  T.  McDonald,  and  m  the 
appellees,  the  s^d  Hurst,  Pumell  ft  Co. 
On  this  obligation,  so  signed,  appellees 
brought  an  action  of  debt  against  J.  T. 
McDonald  and  his  wife,  S.  B.  McDonald, 
Jointly,  and  recovered  thereon,  at  the 
March  term,  1885,  of  thecircultcuurtof Es- 
sex county,  a  Judgment  for  9202,  with  in- 
terest from  26th  December.  i884,  and  the 
costs.  On  this  Jadgmoit  eneotlon  of  H. 
At.  Issued  against  both  J.  T.  McDonald 
and  his  wife,  and  went  Into  the  shaifTi 
hands  to  be  levied,  and  wasretumed,  "No 
effects. "  Whereupon  appellees,  said  Hunt, 
Pamell  &  Co.,  filed  their  bill  against  tbs 
said  J.  T.  McDonald  and  S.  B.  McDonald, 
bis  wife,  in  which  they  set  up  tbeir  said 
Judgment  as  a  lien  on  all  thereal^ot  botfa 
J.  T.  McDonald  and  S.  B.  McDonald,  hii 
wife,  and  charged  thafS.  B.  McDonald  Is 
the  fee-simple  owner  of  considerable  le^ 
estate  on  which  they  have  a  lien  by  rea- 
son of  their  Judgment;"  and  the  prayert^ 
the  bill  Is  that  J.  T.  McDonald  and  8.  B. 
McDonald,  his  wife,  be  made  parties  de- 
fendant, **  and  be  required  to  answer  the 
same  fully  on  oath, "  and  tAiat  an  account 
be  taken  of  the  real  estate  of  the  said  de- 
fendants, with  its  annual  valnenndlts  fee- 
simple  valne,  and  that  the  court  will  snb- 
Ject  said  real  estate  to  the  payment  of  their 
said  Judgment.  By  adecree  of  28d  Septem- 
ber, 1885,  the  circuit  court  ordered  that 
one  of  Its  commissi  oners  "ascertain  and 
report  what  property,  real  and  personal, 
the  defendants  have,  embraced  in  the  deed 
of  trust  filed  aBanexbibitlnthlBcause,and 
such  as  is  not  embraced  therein,  the  valne 
thereof,  and  the  extent  and  priorities  ol 
the  Hens  thereon. "  On  the  16th  of  March, 
18S6.  A.  Brafman  &  Son  filed  their  petltiOD 
by  leave  of  the  court,  asking  to  be  made 
parties  plaintiff,  and  setting  up  tbeirjudg- 
ment  against  the  said  J.  T.  McDonald  and 
8.  B.  McDonald,  his  wife,  recovered  tn  the 
circuit  court  of  Essex  county,  for  $147.14. 
with  Interest,  etc.  on  a  promissory  note, 
and  praying  for  relief.  On  the  8th  of  Sep- 
tember, 18^,  the  master  filed  his  report 
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Bhowlngnumerons  JudfrmentB  against  J. 
T.  McDonald  alone,  and  also  the  Jadg- 
ments  of  appellees,  and  of  Brafman  &  Son 
against  tbe  appellants.  He  reports  that 
he  can  find  no  real  estate  of  J.  T.  McDon- 
ald ;  tliat,  from  the  papers  of  a  chancery 
cause  (tn  what  tribunal  Is  not  stated }  of 
CoDway,  OordoD  ft  Oarrett  against  Bark& 
"S.  B.  McDonald  owns  a  one-half  intorest 
In  the  life-estate  of  Mrs.  Ann  Burke,  and 
one-flftb  interest  In  305  acres  ot  land  on 
which  W.  J.  BnrKe  resided,  said  one-flfth 
worth  and  that,  from  the  papers 

of  another  suit  f  where  not  stated)  of  Halle 
V.  Halle's  Adm'r,  S.  B.  McDonald  has  an 
Interrst  amounting  to  one-third  of  203  A., 
2  R.,  and  i&  P..  derived  from  her  grand- 
father, Roberto.  Haile. "  Hereporls  also : 
"Your  commissioner  can  find  no  land  on 
the  land-book  of  Essex  county  charged 
to  S.  B.  McDonald,  nor  can  he  £nd  that 
she  has  conreyetl  her  Interest  tn  either  of 
the  aforesaid  tracts. "  To  this  report  ap- 
pellants excepted,  on  the  ground  that  the 
report  la  too  uncertain  and  indefinite,  as 
to  tbe  estate  of  8.  B.  McDonald,  for  the 
conrt  to  base  a  decree  thereon  for  the  sale 
<tt  any  such  vague  interest  or  estate;  that 
there  Is  no  separate  land  or  defined  Inter- 
est formerly  belonging  to  the  Burkes  in 
which  S.  B.  McDonald  nas  a  ffm-slmple,  or 
any  other  definite  interest  such  as  may  be 
readied  by  a  decree  In  this  cause;  and 
that  it  does  not  appear  that  S.  B.  McDon- 
uld,  a  married  woman,  had  any  land  at 
at  the  time  ot  the  execution  ot  the  notes 
to  Hurst,  Purnell  ft  Co. 

The  api>ellantB,  J.  T.  McDonald  and  his 
wife,  S.  B.  McDonald,  filed  their  Joint  de- 
murrer and  answer.  They  demurred  to 
the  bill  for  want  of  equity.  They  answer, 
admitting  the  liability  of  J.  T.  McDonald 
tor  the  debts  evidenced  by  the  notes  sued 
on,  but  alK^ng  that  8.  B.  McDonald  is  a 
married  woman,  and  was  such  at  the  time 
of  tbe  signing  of  the  safd  notes,  and  when 
the  judgments  were  obtained,  and  that 
«be  is  entitled  to  all  the  rights,  privileges, 
and  protection  afforded  to  her  by  the  laws 
of  Virginia,  eepeclalty  the  married  wo- 
man's act.  That  the  promlsaory  notes 
«Ded  on,  and  on  which  the  Judgments 
soiiKht  to  be  enforced  were  obtained,  were 
ftlRned  by  her  at  the  request  of  her  hus- 
band and  of  Hurst,  Purnell  ft  Co.  when 
they  adjusted  and  settled  their  pre-exlat- 
iiig  Indebtedness,  without  any  Intention 
whatever,  on  her  part,  to  charge  thereby 
her  separate  estate.  If,  Indeed,  she  had 
any  Hucb  at  that  time,  of  which  she  was 
xrholly  Ignorant  and  nnconsclous.  They 
reserve  the  right  to  amend,  and  further  to 
answer,  It  on  the  proofs  It  should  be  made 
to  appear  that  she  had  any  such  Interest 
or  separate  estate.  The  answer  alleges 
thnt  she  was  not  a  sole  trader,  and  wa^ 
not  connected  or  concerned  in  the  contrac- 
tion of  her  husband's  outstanding  indeLit- 
edness,  and  did  not  sign  the  notes  which 
were  given  in  the  settlement  as  a  sole 
trader,  or  as  the  owner  of  any  separate 
estate;  and  that  the  consideration  of  the 
ftafd  notes  did  not  affect  In  any  way  or 
have  any  reference  to  her  separate  estate, 
if  any  such  she  unconsciously  had;  and 
repeats  the  npllctt  denial  of  any  intent  or 
purpose  on  her  part  to  charge,  expressly 


or  by  implication,  her  separate  estate.  If 
any  such  she  Ignorantly  was  en  titled  to. 
The  circuit  court,  by  its  decree  of  Septem- 
ber 20,  1888,  overruled  the  demurrer  to  the 
bill,  and  tbe  exception  to  the  master's  re- 
port, and  confirmed  the  report,  and  dfr 
creed  the  sate  by  commissioners  of  theone- 
third  Interest  ot  S.  B.  McDonald  In  the  life- 
estate  ot  Mrs.  Ann  Burke,  and  ot  the  on^ 
fifth  interest  In  remainder  in  the  305  acres, 
and  of  the  undivided  one-third  interest  In 
the  208  acres,  2  B.,  and  16  P.,  nnlesa  J.  T. 
McDonald  paid  to  the  plaintiffs  their  debt 
in  90  days.  From  this  decree  J.  T.  Mc- 
Donald and  S.  B.  McDonald,  bis  wlte,  ob- 
tained this  appeal. 

We  are  of  opinion  that  the  circuit  court 
erred  In  overruling  the  demurrer  to  the 
bin,  and  tn  not  dismissing  the  bill.  The 
bill  upon  Its  face  shows  no  ground  to 
charge  the  sepai'ate  property  of  Mrs.  S. 
B.  McDonald.  It  does  not  allege  that  It 
was  her  intention  to  charge  her  separate 
estate ;  and  such  an  explicit  averment  is 
necessary,  because  no  contract  ot  a  mar- 
ried woman  can  charge  her  separate  es- 
tate unless  it  was  intended  by  her  to 
charge  it,  expressly  or  Impliedly.  It  does 
not  charge  that  S.  6.  McDonald,  a  mar- 
ried woman,  had  any  separate  property 
at  the  time  of  the  contract  and  the  execu- 
tion of  the  notes,  and  that  she  contracted 
emd  executed  tbe  notes  with  reference  to 
it.  It  does  not  charge  (she  not  being  a 
sole  trader)  that  her  husband  joined  in 
the  said  contract  with  her,  and  executed 
the  said  notes  with  her  during  coverture. 
In  reference  to  her  separate  estate.  The 
court  erred  in  overruling  tlie  exceptions 
to  the  master's  report,  and  In  confirming 
the  same,  tor  the  reasons  given  in  the  ez- 
crotlons. 

It  does  not  appear  by  the  record  that 
Mrs.  S.  B.  McDonald,  at  the  time  she 
signed  the  promlssoiT  note  or  notes  sued 
on,  had  any  sole  or  separate  estate  which 
she  could  have  charged  had  she  so  intend- 
ed; nor  does  It  appear  that  she  did  Intend, 
at  the  time  and  by  the  act  of  signing  the 
notes  given  by  her  husband  In  the  settle- 
ment of  his  already  contracted  indebted- 
ness, thereby  to  charge  any  separate  es- 
tate which  she  might  have;  and  the  gen- 
eral Judgments  obtained  against  her  hus- 
band and  herself  upon  the  said  notes  are 
not  Hens  on  any  separate  real  estate  of 
hers.  The  circuit  court  erred  In  decreeing 
the  sale.  There  is  not  a  scintilla  ot  evT- 
dence  that  In  April,  1884,  when  she  signed 
these  notes,  she  had  In  fact,  or  even 
thought  that  she  had,  any  separate  estate 
which  she  could  charge;  nor  Is  there  any- 
thing in  the  record  to  show  when  or  how 
she  derived  the  estate  or  undefined  inter- 
ests reported  as  belonging  to  her;  nothing 
to  show  what  power,  If  any,  she  had  over 
them,  or  what  limitations  or  restrictions 
on  her  Jus  dlsponendl  were  attached  to 
them.  In  fact,  from  her  answer,  she  ap- 
pears not  to  have  known,  when  sheslgned 
the  notes,  that  »he  had  any  such  estate  or 
interest,  and  to  have  been  in  doubt  about 
It  even  at  the  date  of  her  answer.  It  is 
IndiRpensable,  to  the  purpose  of  the  appel- 
lees, that  there  should  have  been  such 
separate  estate  existing  In  her  and  sub- 
ject to  her  Jus  dlsponendl,  when  she  dgned 
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the  notefl.  and  that  ehe  knew  of  snch  sep- 
arate estate,  and  Intended  to  charge  tt. 
There  !a  nothing  In  the  record  to  show 
this,  while  the  answer,  and  even  the  eom- 
mlsaloner's  report,  repel  It.  Of  the  three 
Intereetfl  reported  as  belonging  to  her,  she 
seems  not  tu  have  bad  any  seisin,  (unlesn, 
perhaps,  of  tbu  one-third  Interest  in  the 
203-acre  tract,  and  that  an  undivided  and 
possibly  an  interest  subject  to  claims  on 
the  ancestor's  estate;)  the  other  two 
were  estates  In  remainder,  of  which  she 
eonld  bare  no  actual  seisin,  (see  Carpenter 
T.  Garrett,  75  Va.  129,)  and  no  definite 
knowledge  of  any  of  it.  But  it  is  In  posi- 
tive proof,  conclusively,  that  Mrs.  S.  B. 
McDonald  had  no  intention,  in  signing 
these  notes,  to  chai^  her  separate  estate; 
the  answer,  responsive  to  the  bill,  explic- 
itly denies  any  such   intent,  either  ex- 

Eressed  or  Implied ;  and  It  denies  that  she 
ad  at  the  time  any  separate  estate,  or 
any  knowledge  or  belief  that  she  bad  any; 
and  this  answer,  not  rebutted  by  any  evi- 
dence, or  attempt  at  evidence,  is  conclu- 
sive. The  liability  of  a  married  woman's 
separate  estate  for  her  engagements  de- 
pends upon  her  Intention  to  charge  It,  and 
this  Intention  mast  be  made  to  appear. 
It  may  sometimes  be  implied,  and  it  will 
be  presumed  when  she  makes  the  note, 
either  as  principal  or  as  surety;  but  the 

{)resumptlon  of  fact  can  be  repelled,  and 
t  Is  repelled  in  this  case  by  explicit  and 
uncontradicted  denial  of  the  fact  that  she, 
at  the  time,  knew  or  believed  that  she  had 
any  separate  estate.  The  first  secttou, 
c.  829,  (Acts  of  187ft-77.)  does  not  Impair 
the  principle  that  when  a  married  woman 
is  sued,  it  must  be  shown  that  she  intended 
to  charge  her  separate  estate,  which  she 
knew  slie  had.  The  case  of  Frank  v. 
Lllienfeld,  88  Grat.  377,  does  not  apply 
to  ,thlB  case,  for  In  that  case  the  wife 
did  indorse  the  blank  negotiable  note 
intending  to  charge  her  separate  estate, 
and  she  never  recalled  the  note,  nor 
warned  others  against  It.  The  Judg- 
ment creditors  of  J.  T.  McDonald  can 
have  no  resort  to  any  annual  Income;  for, 
if  any  such  there  be,  it  Is  as  fully  a  part  of 
her  separate  estate  as  the  corpus.  Her 
husband  can  have  but  an  Initiate  nosBi- 
blllty  of  an  estate  by  curtesy,  11  he  should 
bare  Issue,  and  she  should  snrvlTe  the  life- 
tenants,  and  he  sorvlre  her,  and  provided, 
further,  that  she  do  not  sell  daring  his  life- 
time. See  Carpenter  v.  Garrett,  7B  Va.l29; 
Browne  v.  Bockover,4  S.  E.Rep.  745.  The 
decree  complained  of  is  clearly  erroneous, 
so  far  as  it  is  against  the  appellant  Mrs. 
8.  B.  McDonald  ;  and  It  must  be  reversed 
and  annulled,  and  the  suit  must  be  dis- 
missed as  to  her.  with  costs  In  her  favor. 
Judgment  reversed. 


Hbabb  et  al.  v.  Dkxtbr. 

(SupfvnM  Court  ttf  Appeal*  of  Flr(;tnla.  A|iril 
1^  im) 

ThruwvDL  Botbt  An  DsTAnm— Apnu— Jv- 

RISDIOTtON. 

1.  In  nnlawfol  entry  and  detainer  to  recover 
oyster  groands  aaBlgnea  to  plaiotifl  by  the  county 
oyeter  inspector,  bis  failure  to  pay  rent  to  Ibe  state 
does  not  affect  hU  right  to  recow  from  defend- 
ants QUlawf  ally  in  poaseuion. 


3.  The  pTOTlslon  lBOodsVa.1  SIBT,  resoMng 
the  olerk  oi  the  lower  eoort  to  lUe  a  oertlflcate 
with  the  transcript  of  the  record  seat  np,  that  ap- 
pellant has  given  appellee  notice  of  Us  tntenUon 
to  apply  for  a  transcript  with,  a  view  to  luteal,  i» 
directory  only,  and  the  jurisdiction  of  the  sratflM 
court  over  the  case  wul  not  be  defeated  by  th» 
olerk*!  failare  to  comply  with  it 

Error  to  circuit  court,  Warwick  county. 

Si.  T.  Hagbea  and  WbitM  A  Oamett,  for 
plaintiffs  in  error.  A.S.I^araiad  llioia- 
as  Tabbt  for  defendant  In  error. 

Lewis,  F.  This  was  an  action  of  unlaw- 
ful *mtryand  detainer  in  thecoanty  court 
of  Warwick  county.  The  detoidant  in  er- 
ror here  was  the  plaintiff  below.  The  ac- 
tion was  brought  to  recover  certain  oys- 
ter grounds  which  In  May,  1885,  were  as- 
signed to  the  plaintiff  by  G.  W.  Pitchett, 
oyster  Inspector  lor  the  said  county,  pur- 
suant to  the  provisions  ofthe  amendatory 
act  of  August  27,  1884.  AcU  1884,  (Ex. 
Sees.,) p. 37;  Code,  S  2137.  Therewere  two- 
trials  In  the  county  court,  Opon  the  first 
trial,  there  was  a  verdict  for  the  defend- 
ants, which,  on  motion  of  the  plaintiffs, 
w^as  set  aside  as  being  contraryto  the  evi- 
dence, whereupon  thedefendants  excepted. 
At  the  next  trial  a  Jury  being  waived,  the 
case  was  submitted  to  the  court,  which 
gave  Judgment  for  the  plaintitf:  and,  this 
judgment  having  beenafterwardsafhrmed 
by  the  circuit  court  of  Warwick  county, 
the  case,  on  a  writ  of  error,  was  brought 
to  this  court. 

The  first  question  to  be  considered  is, 
has  this  court  Jurisdiction  of  the  case?  Its 
Jurisdiction  is  denied  by  the  d^endant  in 
error  because  the  transcript  of  the  record 
Is  not  accompanied  by  a  certificate  of  the 
clerk  of  the  circuit  court  stating  that  no- 
tice of  the  intention  to  apply  for  the  tran- 
script was  s^ven,  as  required  by  section 
8457  of  the  Code.  That  section  provides 
that  the  person  intending  to  apply  fur  a 
transcript  of  the  record,  with  a  view  to 
apply  for  anappeal  or  writ  of  error. "shall 
notify  the  opposite  ptuly  or  his  counsel,  ft 
either  reside  In  this  state,  of  his  intention, 
and  no  clerk  of  any  court  shall  make  out 
and  deliver  such  transcript  unless  it  Is 
made  to  appear  that  such  notice  waa  giv- 
en. A  certificate  of  the  clerk,  stating  the 
fact,"  It  is  further  provided  "shall  lu  ev- 
ery case  accompany  the  transcript  what 
presented  to  an  appellate  court  or  Judge." 
We  are  of  opinion,  however,  that  these 
provisions  of  the  statute  are  directory 
merely,  and  hence  not  designed  as  a  limit- 
ation of  the  Jurisdiction  ut  the  appellate 
court.  The  statute,  although  it  requires 
a  certificate  that  notice  was  given,  does 
not  declare  that  If  such  certificate  is  not 
given  the  transcript  shall  be  void,  or  that 
the  appellate  court  or  Judge  shall  not 
take  cognisance  of  the  case;  and,  if  such 
had  been  the  intention  of  the  legislature, 
it  would  doubtless  have  been  expressed  In 
clear  and  unmistakable  terms.  The  ob- 
ject of  the  legislature,  as  is  evident  from 
the  preceding  part  of  the  section,  was  to  re- 
quire the  transcript  to  contain  so  much.and 
so  much  only,  of  the  case  as  to  enable  tbe  ap- 
pellate court  or  judge  to  intelligently  pass 
upon  it;  and  the  provisions  Just  quoted 
were  simply  in  furtherance  of  that  object. 
In  other  words,  they  preacribe  rules  for  th* 
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Kldaaee  of  the  clerk  and  parttee  In  mak- 
j  np  the  record  which  ought  to  be  fol- 
lowed, but  observance  ol  which  1r  not 
madeeflBenttal  either  to  the  ralldtl^  of  the 
tranacrlpt,  or  the  Jurladictlon  ol  the  ap- 
pellate court.  Thlfl  Is  made  more  manifest 
from  the  secUons  Immediately  following. 
Thus,  section  8458  provides  that  In  no  case 
shall  certain  specified  portions  of  the  rec- 
ord be  copied  Intothetranecript  nnleestbe 
clerk  la  specially  directed  In  writing  so  to 
do.  And  by  section  3459  It  la  provided 
that,  where  the  parties  or  their  counsel  can- 
not agree  what  shall  be  copied,  the  ques- 
tlon  may  be  referred  to  the  lodge  of  the 
court  iu  which  the  cam  was  decided,  by 
whose  instructions  In  the  matter  the  clerk 
shall  be  governed. 

"In  respect  to  statutes.  It  has  long  been 
settled,"  says  Judge  Cooley,  "that  partic- 
ular provisions  may  be  regarded  as  direct- 
oiy ,  merely ;  by  which  is  meant  that  they 
are  to  be  considered  as  giving  directions 
which  ought  to  be  followed,  bnt  not  as  so 
limiting  the  power  in  respect  to  which  the 
directions  are  given  that  it  cannot  effectu- 
ally be  exercised  wltboutobeervlDg  them." 
Cooley,  Const.  Lim.  74.  In  Rex  v.  Loxdate, 
1  Burrows,  447,  Lord  Mansfield  said  that 
"there  is  a  known  distinction  between  clr- 
nomstances  which  are  of  the  essence  of  a 
ttalngreqalred  to  be  dune  by  an  act  of  par- 
liament, and  clauses  merely  directory;" 
and  the  doctrine  of  this  and  similar  cases 
was  approved  in  French  v.  Edwards,  IS 
Wall.  506,  wliere  the  court  said:  **There 
are  undoubtedly  many  statutory  reqaisl- 
tlons  intended  for  the  gnldeof  officers  in 
the  conduct  of  baslnesa,  devolved  upon 
tbem,  which  do  not  limit  their  power,  or 
render  its  exercise  in  dlsr»ard  of  the  req- 
ulattions  ineffectual.  Snch,  generally,  are 
reflations  designed  to  secure  order,  sys- 
tem, and  dispatch  in  proceedings,  and  by 
a  disregard  of  which  the  rights  of  parties 
Interested  cannot  be  Injuriously  affected." 
In  treating  of  the  same  subject  a  learned 
writer  states  the  nile  thus :  "  When  stat- 
utvm  direct  certain  proceedings  to  be  done 
In  a  certain  way,  or  at  a  certain  time,  and 
a  aitrfct  compliance  with  these  provisions 
of  time  and  form  does  not  appear  essen- 
tial to  the  Judicial  mind,  the  proceedings 
are  held  valid,  though  the  command  of  the 
statute  is  disr^arded  or  disobeyed.  In 
these  cases,  bya  somewhat  singular  use  of 
langnage, "  he  adds,  "the  statute  fs  said 
to  be  directory.  In  other  cases  the  stat- 
ute Is  held  to  be  imperative  or  mandato- 
ry.** Sedg.  St.  &  Const.  Law,  (Pom.  Ed.) 
316.  The  author  cites  a  number  of  cases  in 
Illustration  of  the  rule,  amongthem.  Rex  v. 
Inhabitants  of  Birmingham,  8  Bam.  &C.  29, 
In  which  case  a  statnte  requiring  the 
consent  of  the  father.  If  living,  to  the  mar- 
riage of  a  child  Doder  age  was  held  to  be 
directory  only;  Lord  Tbntbbdbn  saying : 
"The  language  of  this  section  Is  merely  to 
require  consent.  It  does  not  proceed  to 
make  themarriage  voldlf  solemnized  wlth- 
oot  connent."  So, In  Cole  v.  Green,  6  Man. 
&  G.  872,  where  a  paving  act  authorized 
commlraioners  to  enter  into  certain  con- 
tracts, and  provided  that  the  contracts 
Bhonld  be  signed  by  the  commissioners,  It 
wasbeld  that  the  latter  provision  wasnot 
essential  or  mandatory,  bnt  directory. 


and.  therefore,  that  a  contract  signed  oth- 
erwise than  in  themannerpolntedoutwas 
not  on  that  account  void.  So,  In  a  New 
York  case,  where  a  school-tax  was  voted 
at  a  meeting  of  which  no  notice  was  glveD 
as  required  by  statute,  and  afterwards  lev- 
ied, the  act  was  held  to  be  directory  mer^ 
ly,  and  the  tax  well  laid.  Marchant  v. 
Langwortby,  6  HiU,  64G,  affirmed  on  ap- 
peal, 8  Denio,  626.  It  is  sometimes  said 
that  whether  a  statnte  Is  directory  or 
mandatory  depends  upon  whether  it  con- 
tains affirmative  or  n^ative  words;  that 
words  of  the  former  class  are  directory 
merely,  whereas  negative  words  will  make 
a  statute  Imperative.  Bnt  this  is  not  a 
safe  test:  In  all  cases;  for,  no  matter  what 
the  words  are,  the  Intention  of  the  l^sla- 
ture,  when  that  can  be  ascertained,  must 
govern,  and,  if  the  Intention  be  to  make 
compliance  with  the  statute  essential  to 
the  validity  of  the  proceedings,  then  the 
statnte  Is  miuidatory ;  otherwle  It  is  not. 
Or,  as  It  was  expressed  in  OortMtt  v.  Brad- 
ley, 7  Nev.  lOR:  "If  It  be  clear  that  no  pen- 
alty was  Intended  to  belmposed  fora  non 
compliance,  then  •  *  •  it  is  bnt  carry- 
ing out  the  will  of  the  l^lslatnre  to  de- 
clare the  statute  In  that  respect  to  be 
simply  directory.  Bnt,  if  there  be  any- 
thing to  Indicate  the  contrary,  a  full  com- 
pliance must  be  mforced."  Tried  by  this 
test,  the  motion  to  dismiss  tor  want  of 
Jurisdiction  must  be  overruled. 

Another  question  is.  In  what  light  is  the 
case  to  be  reviewed  by  this  court?  As  al- 
ready stated,  there  were  two  trials  In  the 
county  court,  upon  the  first  of  which  then 
was  a  verdict  for  the  defendant,  which 
was  set  aside  as  being  contrary  to  the  evi- 
dence; and  the  evidence,  not  the  facts,  is 
certified .  The  final  Jndgment  of  the  conn- 
ty  court,  which  was  rendered  on  theMh  of 
January,  lHH8,  was  affirmed  In  the  circuit 
court  on  the  5th  of  February,  1889.  Onthe 
last-mentioned  day  the  present  Code  was 
in  force,  section  3484  of  which  required  the 
plaintiff  in  error.  In  cases  like  tbe  present, 
to  occupy  tbe  attitude  of  a  demurrant  to 
the  evidence,  notwithstanding  the  verdict 
on  the  first  trial  was  In  his  favor.  That 
section,  however,  has  been  amended  by 
the  act  approved  February  7, 1890,  which 
requires  the  appellate  court  to  look  first 
to  the  proceedings  and  the  whole  evidence 
on  the  first  trial,  and.  If  there  be  error  in 
setUng  aside  the  verdict  on  that  trial,  to 
set  aside  and  annnl  all  proceedings  snbse- 
qnent  to  the  said  verdict,  and  enter  Judg- 
ment thereon.  This  Is  the  rule  of  decision 
announced  In  Muse  v.  Stem,  82  Va.  83,  be- 
fore the  adoption  of  the  Code;  and  it  ap- 
plies to  the  present  case,  although  the 
amendatory  act  was  passed  after  the  Judg- 
ment of  affirmance  had  been  rendered  by 
the  circuit  court. 

It  was  clearly  the  intention  of  tbe  legis- 
lature that  the  act  should  operate  retro- 
spectively, and  It  is  equally  clear  that  It 
was  within  the  constitutional  power  of 
the  legislature  to  give  it  that  effect.  Im- 
provement Co.  V.  Smith's  Adm'r,  7  S.  £. 
Rep.  369. 

The  rule,  however.  Is  of  no  praeUcal  im- 
portance in  the  present  case;  for  the  evi- 
dence, viewed  In  any  light,  shows  a  deer 
case  for  the  plaintiff,  and  tl 
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the  verdict  on  the  first  trial  was  rigrhtly  set 
aside.  The  jcrunnds  Id  controrersy  were 
duly  assigned  to  the  plalntWontbelOth  of 
Blay,  1885.  and  he  held  andlspated  posses- 
ion thereof  until  the  entry  of  the  d^end- 
ants,  lu  September,  1886.  The  sronnde  are 
described  in  the  written  assignment  of  the 
inspector  as  contalnina:  12  acres,  more  or 
less,  and  bounded  as  touows:  "On  the  N. 
"W.  by  Newport  News  Swash  channel,  on 
the  N.  E.  by  the  oyster  nrounds  of  Mr. 
Darling,  on  the  8.  E.  by  Newport  News 
bar,  and  on  the  S.  W.  by  James  river." 
The  evidence  shows,  moreover,  that  the 
location  was  actnally  staked  off  by  the 
plalntllf,  and  that  the  stakes  were  regu- 
larly kept  up,  although  they  were  occa* 
elonally  swept  away  by  the  winds  and 
ttdes,  and  that  he  irtanted  oysters  on  the 
gronnds. 

It  does  not  appear,  however,  nor  is  It 
pretraded,  that  he  paid  to  the  scate  more 
than  one  year's  reut;  and  upon  this  tact 
the  defendants  chiefly  rely  in  their  petition 
of  appeal.  But,  conceding  that  no  more 
than  one  year's  rent  was  paid,  that  does 
not  affect  the  case.  The  plalntllf  was  lu 
aetnal  posMuiun  when  the  deleudants  en* 
tered ;  and,  that  entry  being  nnlawlnl,  he 
is  entitled  to  recover.  The  remedy  for  a 
forcible  or  unlawful  entry  or  detainer  was 
designed  to  protect  the  actual  possession, 
whether  rightful  or  wrongful,  against  un- 
lawful Invasion,  and  to  afford  summary 
redress  and  restitution,  and  the  rule  ap- 

{)llee  as  well  to  public  as  to  private  lands; 
or,  although  there  can  be  no  adverse 
poaseeslon  against  the  commonwealth, 
yet  a  person  in  actual  possession  of  land 
of  the  commonwealth  is  entitled  to  all  the 
remedies  which  the  law  provides  for  the 
protection  of  the  actual  possession  against 
tort-feasors.  Any  possession,  it  has  been 
held,  is  a  legal  possession  against  a 
wrong-doer.  Olinger  v .  Shepb  erd ,  12 
Orac.  462;  Power  v.  Taiewells,  25  Orat. 
786;  Davis  t.  Mayo,  82  Va.  97:  Fore  t. 
Campbell.  Id.  806, 1 S.  £.  Rep.  180. 

Besides,  It  the  plaintiff  was  In  default  in 
respect  to  thepayment  olrent,  that  was  a 
quPstloD  between  him  and  the  state,  and 
not  one  with  which  the  d^endants  were 
concerned.  But  In  point  of  fact  the  entry 
of  ihe  defendants  was  belore  the  rent  for 
the  second  year  became  due.  At  the  trial 
the  defendants,  to  maintain  the  Issue  on 
th^r  part,  Introdueed  In  evidence  an  as* 
signment  by  the  oyster  Inspector  of  War- 
wick county;  buttbegroundsembraced  in 
tbat  assignment  are  described  as  beiug 
"uppiMite  the  Parrish  farm."  Whereas 
the  gronnds  assigned  to  the  idalotltf  are 
oppufdte  what  Is  known  as  "the  Burk 
farm."  They  also  offered  in  evidence  a 
written  receipt  dated  September  28,1886, 

iturportlngtobe  a  receipt  signed  by  Henry 
Jones,  oyster  Inspector,  for  rent  of  30 
acres  of  oyster  grounds,  and  offered  evi- 
dence tendlnf;  to  show  tbat  tlie&e  were  the 
grnunds  In  dispute.  But  the  plaintiS  ob- 
jected to  the  Introduction  of  the  evidence, 
and  the  objection  was  sustained.  It  does 
not  appear  that  any  asBif;umeDt  of  the 
grounds  mentioned  in  tbe  receipt  was 
made  by  Jones  to  the  defendants;  and  It 
is  certain  his  receipt,  even  If  he  were  a 
dnly-quallfled  officer,  which  is  denied. 


could  not  affect  the  title  or  the  right  of 
possession  of  tbe  plaintiff.  Hurst  v.  Do- 
lany,  84  Va.  701, 6  8.  E.  Bep.  802.  The  erl- 
demce  was  therefore  rightly  excluded,  and 
the  Jndgmmt  affirming  tiie  tiidgiiiflat  cl 
the  county  court  must  be  afflrmeo. 


Hbndsbsun  et  al.  r.  Trihioer  et  a/. 
(Aipivnw  OMrt     South  CoraUno.  MsiA 

1890.1 

Lnnr»— pHioRrriBS— jDMnXT— UoBTSAU. 

1.  A  mortgagee  reo^ved  b  mortgage  of  Um 
land  SQbjeot  to  the  lien  of  aeiiior  jadgnMnis  agatosl 
the  mortgagor.  Afterwards  he  ao^ntrad  a  jodg- 
ment  raoovered  agaiut  the  mortgagor  aobaeqawt- 
ly  to  the  montage,  aod  had  tbe  usd  sold  uDder 
ezeoatioD  laaued  on  this  junior  jadgmeot,  and  n- 
oelved  the  prooeads,  though  there  was  a  balance 
due  on  one  of  the  senior  judgments  at  tbe  time  of 
the  Bale.  Held,  the  lien  of  the  mortgage  wasdt 
veated  by  the  asle^  thoogfa  made  nnoer  a  jnslor 
judgment,  aa  there  was  a  aenlor  judgment  imnfr 
isflad  at  the  time  et  the  sale  whiuh  nnUad  with  ilia 
junior  jndgnent,  and  gave  tbe  pBrohsaw  adiar 
title. 

3.  Where  a  levy  Is  made  by  the  sheilfl  bsfm 
the  returu-day  of  tbe  ezeouUon,  and  the  land  fi 
sold  seven  years  afterwards  by  lus  saoosssor,  iriia 
indorsed  s  renewal  ot  tbe  le^  on  the  aawontki^ 
tbe  sale  la  valid. 

Appeal  from  common  pleas  drcnlt  court 
ot  Spartanburg  county;  Frasbr,  Judge. 

S.  Wllaon,  tor  appellants.  Tboiaason, 
NSchoUa  &  Moore,  for  respondents. 

Simpson,  C.  J.  It  appears  tbat  A.  J. 
Henderson,  testator  of  Frazlna  H«ideN 
son.  In  1876  became  Indebted  to  F.  U. 
Trimmier.  Intestate,  In  the  sum  of  $306. 
borrowed  money,  which  he  secured  by  a 
mortgage  upon  a  tract  of  land  situate  in 
Spartanburg  county,  giving  power  to  the 
mortgagee  to  sell  said  land  in  case  of  de- 
fault. At  tbe  timetherewereseveral|ndg- 
ments  against  Henderson ;  and,8ometloie 
after  tbe  execution  ot  said  mortgage,  one 
Matbls  obtained  a  Judgment  against  the 
said  Henderson  tor  $699.14,  upon  which  exe- 
cution was  Issued  in  December.  1880.  Trim- 
mier, tbe  m  ortgagee,  now  deceased,  been  m  a 
tbe  owner  of  this  Judgment,  under  which, 
and  in  pursuauce  of  his  orders,  the  land 
was  sold  by  the  sheriff  in  April,  1887,— the 
plaintiffs  being  the  purchasers  at  the  price 
ot  9195;  Trimmier  being  the  only  other 
bidder.  At  the  time  of  this  sale  there  waa 
a  small  balance  due  on  one  of  the  senior 
judgments,  to-wlt,  the  Conley  Judgment. 
The  other  newer  Judgments  had  been  sat- 
isfied. Trimmier  received  tbe  proceeds  of 
the  sale.  The  Judgment  of  Mathls,  as 
stated  above,  had  been  obtained  in  1880. 
and  a  levy  made  at  tbe  same  time  by.  afor^ 
mer  sheriff;  but  no  sale  was  made  until 
Gentry  came  into  office,  who  in  March. 
1SS7,  indorsed  a  renewal  ot  this  levy,  and 
sold  the  land  in  April,  1887.  Immedlateiv 
after  tliis  ealo,  Trimmier,  by  virtue  of  the 
power  given  him  In  the  mortgage,  adver- 
tised the  land  tor  sale  thereunder  in  May, 
1887.  Ue  was  restrained  by  a  temporary 
lidunctlon  granted  by  his  honor.  Judge 
Wallace,  In  tbe  action  below. 

Tbe  main  question  in  the  appeal  is 
whether  the  eale  made  by  the  sheriff,  as 
above,  divested  tbe  Hen  of  the  Trirami» 
mortga^,  in  view  ut  the  fact  that  tbe 
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■entor  Conley  Judgment  hud  not  been  fully 

gald.  Theappellant  contends  that,  a  levy 
avlne  been  made  under  the  Mathis  exe- 
cution In  1880  by  a  former  sheriH,  and  no 
■ale  made  thereundtf  before  its  active  en- 
ci^y  had  expired,  in  March,  18tj6,  the  sub- 
■equen  t  Indorsement  ut  a  levy  by  the  subse- 
qaent  sfaerltf  In  1887  was  nuKatory,  and  the 
■ale  thereunder  was  void,  and  therefore 
could  not  affect  the  lien  of  the  mortgaKe. 
His  honor,  Jud^e  Fbaser,  held  otherwise, 
and  made  the  injunction  perpetual.  The 
case  of  Gassaway  v.Uan.SHIll,  (S.  C.)289. 
and  also  Toomer  r.  Purk^,  1  Const.  (S.G.) 
S23,  are  conclusive  upon  this  question.  In 
the  first  case  a  levy  was  made  and  In- 
dorsed on  S.  fa.  before  its  return-day.  and 
the  sale  was  made  by  a  succeeding  sheriff 
five  years  afterwards.  Held,  that  the 
sale  was  valid.  Nearly  the  same  facts  In 
the  other  case,  and  the  sale  was  also  held 
valid.  We  refer  to  those  cases,  not  only 
aa  auttaorityt  but  for  the  reasoning  ol  the 
learned  Jndsewho  delivered  the  ojplnlon  of 
the  court.  In  the  last  case,  Judse  John- 
son, in  commenting  on  Sims  v.  Bandall,  2 
Bay,  524,  relied  on  hereby  appellant,  stated 
that  It  appeared  from  othernotes  of  Judge 
Bay  that  both  the  levy  and  the  sale  were 
made  upon  the  retnm-aayottheexecutlon. 
A  very  maiiced  difference  trom  the  case 
here,  and  also  from  QaB8awayv.HalI,and 
Toomer  v.  Pnrhey,  supra.  Upon  the  au- 
thority of  these  tw  o  cases,  we  hold  that 
the  sale  here  was  good ;  and,  Inasmuch  as 
Jt  was  found  below,  as  matter  of  fact, 
that  the  senior  Conley  Judgment  had  not 
been  fully  paid, — a  finding  which  we  see  no 
reason  to  disturb,— it  tollows  that  the  lien 
of  thit  mortgage  was  divested,  and  there- 
fore that  the  mortgagee  was  proceeding 
without  authorlty.i  It  is  the  Judgment 
of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

afclTBB  and  UcGowAN,  JJ.,  concar. 


8CHOLI«  V.  OUfSTKAD  Ot  al. 

ifluprmu  Own     Georgia.  Hardi  17,  ISOa) 

BXBOUTORS— TSCBTS— POWBBS. 

Bzecutors  to  whom  land  la  devised  Id  tmst 
tm  vtrtain  purposes,  with  authority  to  sell  and  re- 
InveBt  the  prooeeds  npon  the  sama  traata,  the  du- 
ties ot  wblch  extend  far  beyond  the  period  of  ad- 
miniatratlon,  bare  power  to  make  the  sale  after 
i^9lr  discharge  as  azeoators,  and  aaaainptton  d 
^tle  ts  trnstMS. 

Srror  from  superior  court,  Chatham 
county;  Fallioant,  Judge. 

The  petition  of  Olmstead  and  Adams  as 
"trustees  under  the  will  of  Lavinia  Law- 
rence, of  Lucy  Willis,  and  of  Lavinia  L., 
Gertrude  M.,  and  Qeunde  Wlllis,~the  last 
three  bdng  the  minor  children  ol  said 


^Itla  established  by  a  lonff  line  of  decisions  in 
South  Carolina  that  where  tbere  are  senior  and 
Junior  judgments,  and  the  land  of  the  debtor  Is 
■old  under  an  execution  isaned  on  a  junior  judg- 
ment, tbe  purchaser  takes  a  good  title,  and  the 
proceeds  ox  the  sale  must  be  applied  to  the  senior 
Judgments  first.  In  tbe  order  of  tbeir  priority. 
SUte  r.  Laval,  4  McCord,  886.  Qen.  St.  S.  C.  | 
086,  provides  that  the  sherill  shall  pi^  over  the 
prooeeda  of  the  sale  of  any  real  estate  to  any  Judg- 
ment having  a  prior  Uen  tbereoa. 


Lucy,  end  appearing  by  Olmstead  and 
Adams,  their  guardians  In  said  will  and 
as  their  next  friends, — alleged:  On  No- 
vember 11,  18S5,  Lavinia  Lawrence  died 
testate,  nominating  by  her  will  Olmstead 
and  Adams  as  executors  and  trustees  of  the 
property  hereafter  mentioned.  The  will 
was  duly  probated,  and  theexecutors  duly 
q^uallfied  as  such  on  November  13,  1886. 
Ihey  were  dlscbai^ed  as  executors  on  the 
Ist  day  of  August,  1887.  first  turning  over 
to  themselves  as  trustees,  and  receipting 
for,  the  property  to  be  described.  By  tbe 
second  item  of  the  will,  lot  8  in  Elbert 
ward,  on  Soatfa Broad  street,  In  Savannah, 
with  the  improvements  and  appurte- 
nanceH,  was  devised  to  Olmstead  and  Ad- 
ams for  the  use  and  benefit  of  Cella  Adams 
and  Lucy  Willis  during  theUr  lives,  and  for 
their  equal  benefit  during  the  lives  of  both 
of  them,  and  upon  the  death  of  either  Cella 
or  Lucy  in  trust  for  the  survivor  of  them 
during  her  life,  and  apon  thedeath  ot  both 
of  them  In  tmst  for  the  children  of  Lucy, 
the  representative  ot  any  deceased  child  ot 
Lucy  to  stand  in  place  of  tbe  parent.  By 
the  same  item  it  was  further  directed  that, 
should  the  property  become  unprofitable 
by  reason  of  fire  or  other  causes.— to  be 
Judged  of  by  said  executors  and  trustees, 
—the  trustees  were  authorised  to  stil  it, 
without  any  order  ot  court,  at  either  pub- 
lic or  private  aahi,  as  might  seem  to  them 
best;  and  in  the  event  ot  such  sale  they 
were  directed  to  invest  the  proceeds  npon 
the  same  uses  and  trusts.  After  the  pro- 
bate, Cella  Adams  died,  and  Lunr  WUUs 
became  the  sole  lite  beneficiary.  The  lot 
contained  60  feet  front,  running  back  90 
feet;  and  the  only  improvemeutfl  on  it  are 
an  old  carpenter  shop,  ot  little  or  no  value, 
from  which  no  revenue  can  be  dertved.ana 
three  shanties,  which  yield  a  very  small 
rent.  Since  the  testatrix's  death  it  hM 
been  unproductive,  and  the  trustees  have 
been  endeavoring  for  some  time  to  find  a 

f>urchaser  forit,  being  satisfied  that  it  was 
orthelntnnst  of  the  trust«Btate  to  sell 
it  and  reinvest  the  proceeds,  but  mitil  re- 
cently had  never  been  able  to  obtain  what 
seemed  to  them  a  fair  price  for  it.  They 
concluded  toadvertlse  It  and  sell  Itat  auc- 
tion, provided  a  reasonable  bid  could  be 
secured;  and  they  did  so  on  Februarys, 
18S9,  the  property  being  duly  knocked  down 
and  charged  to  Louisa  SchoU  tor  94,000, 
she  being  the  highest  and  best  bidder,  and 
a  sutflclent  memorandum  ot  the  sale  hav- 
ing been  made  by  the  auctioneer.  Under 
theterms  ot  the  sale  the  purchaser  has  the 
privilege  of  paying  one-fourth  cash,  and 
the  balance  In  one,  two,  and  three  years, 
in  installments  of  $1,000,  with  interest  at  7 
per  cent,  per  annum,  the  unimld  purchase 
money  to  be  secured  by  a  mortgage  ou  the 
property.  The  sale  was  without  order  of 
court,  and  with  the  representation  by  pe- 
titioners that  the  title  was  all  right.  The 
price  obtained  Is  fair  and  adequate,  and  it 
Is  to  the  interest  of  the  trust-estate  and 
Its  beneficiaries  to  carry  outtbe  sale;  but 
Louisa  SchoU  has  declined  to  take  and  pay 
tor  the  property,  or  eairy  out  l^e  agree* 
ment,  claiming  that  Olmstead  and  Adams 
arenottrusteesundertho will, and  had  not 
the  legal  power  and  authority  to  sell  the 
properly,  either  with  or  wil 
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«onrt,  becaase  of  their  dlBcharse  as  exec- 
utors. Bat  petitioners  aver  that  tbey  did 
have  tbe  power  to  make  the  sale;  that  it 
Is  legal  and  binding  upon  the  purchaser 
and  the  truat-estate,  and  no  reason  exists 
why  it  shonld  not  be  carried  out.  Hence 
they  ask  that  Louisa  SchuU  be  decreed  tu 
perform  her  contract,  and  take  and  pHy 
fur  the  property  in  accordance  with  the 
terms  of  the  sale.  A  cup^  ol  tbe  will  is  at- 
tached as  an  exhibit  to  the  petition.  So 
far  as  la  material  to  this  ctwe,  it  may  be 
«tated  as  follows:  Tbe  first  item  ap- 
pointed Adams  and  Olmstead  as  execu- 
tors, and  bequeathed  to  them,  and  the  snr- 
TlTor  of  them, all  the  real  and  personal  es- 
tate of  which  the  testatrix  mlKht  disseised 
and  possessed,  in  trust  fur  the  uses  and 
purposes  afterwardsset  forth,  ^1  vine  them 
power  to  sell  and  convey  at  either  public 
or  private  sale  without  applying  to  any 
■court  for  an  order  of  sale,  except  the  prop- 
erty mentioned  in  the  second  Item, and  tbe 
testatrix's  fumitare.  The  second  item  de- 
vises tlie  lot  mentioned  In  the  petition 
^  unto  my  said  executors  In  trust,  to  and 
for  the  use  and  benefit, "  etc. ;  the  uses  be- 
ing correctly  set  forth  in  the  report  of  the 
petition.  It  further  provided  that,  should 
the  property  become  unprofitable,  as  men- 
tioned in  tbe  petition,  "  to  be  Judged  of  by 
ciy  executors,  I  authorice  and  empower 
my  said  executors  to  sell  the  said  prop- 
erty without  any  order  ol  court,  at  either 
public  or  private  sale,"  etc.,  with  direc- 
tion to  reinvest  as  mentioned  in  the  report 
of  the  petition.  The  third  and  fourth 
items  provided  forthe  monument  andcare 
of  certain  graves.  Tbe  fifth,  sixth,  and 
seventh  items  made  certain  specific  re- 
quests.  The  eighth  item  gave  the  residue 
of  the  estate  to  Cella  Adams.  Lucy  WlUls, 
Larlnia  Willis,  and  Etuma  Taylor.  The 
ninth  item  appointed  theexecutois  guard- 
ians for  the  chlldrBn  of  Lucy  WllUs,  and  the 
•executor  Adams  guardian  for  Lavtnla. 
The  tenth  and  last  Item  contained  a  direc- 
tion not  materia!  to  the  purposes  of  this 
■case.  There  was  a  codicil  to  the  will, 
which  does  not  materially  vary  it,  so  far 
as  the  questions  now  made  areconcerned. 
The  defendant  demurred  to  the  petition 
generally  upon  the  ground  that  no  cause 
lor  relief  was  net  forth  therein.  This  de- 
murrer was  overruled,  and  she  excepted. 

Leater  A  Raveaet,  ioT  plaintiff  In  error. 
Denmark,  Adama  A  Adama,  for  defendants 
in  error. 

Simmons,  J.  The  facts  of  this  case  will 
be  found  In  the  official  report.  It  was 
contended  by  counsel  for  the  plalnttO  lu 
«rror  that  the  power  to  sell  the  property 
mentioned  In  the  second  item  of  the  will 
was*  glvoi  to  Olmstead  and  Adams  solely 
as  executoni,  and  that,  after  tbey  had 
been  discharged  as  executors  from  the  ad- 
ministration of  the  estate,  they  had  no 

gower  to  sell  the  same  as  trustee.  It  will 
eobservedthat  the  testatrix  named  these 
sentlemen  as  her  executors,  and  gave 
them  this  property  In  trust ;  and  It  Is  true 
that,  in  all  her  directions  in  the  will,  she 
•peaks  of  them  as  "my  executors."  But, 
taking  the  whole  will  together,  and  look- 
ing at  ttte  extent  and  duration  of  the  da- 
tiea  she  Imposes  upon  them,  we  think  it  la 


clear  that  she  not  only  intended  that  they 
shoald  act  as  her  executors  so  far  as  the 
administration  of  her  estateunder  the  law 
was  concerned,  but  that  she  also  Intended, 
after  the  estate  was  properly  admiulstered, 
that  they  should  act  thereafter  as  crustees 
In  looking  after,  taking  care  of,  and.  It 
necessary,  selling,  the  property  mentioned 
In  the  second  item  of  the  will.  ''The  duties 
imposed  and  the  powers  given  to  the  exec- 
utors in  the  will  are  such  as  necessarily 
to  constitute  them  trustees.  They  reach 
much  beyond  mere  administration.**  All 
the  duties  Imposed  upon  them  In  regard 
to  this  property  are  the  powers  and  du- 
ties of  trustees.  They  do  not  belonj;  to 
the  office  of  executors  merely.  In  one  item 
of  the  will  the  testatrix  directs  that  the 
Income  of  f 1,000  be  perpetually  applied  by 
her  executors  to  beauWylng  a  lot  In  -Uie 
cemetery,  and  to  carry  out  other  direc- 
tlous  which  she  gives  to  her  executors 
would  take  a  long  number  of  years.  All 
this  goes  to  show,  to  our  minds,  that  she 
did  not  intend  to  restrict  these  powers  to 
these  gentlemen  as  mere  executors,  but 
that  she  intended  to  make  them  trustees 
after  the  estate  had  been  administered. 
We  therefore  think  that  the  ]ad|cm«mt  of 
the  court  below,  holding  that  the  sale 
made  by  Messrs.  Olmstead  and  Adama  was 
legal  and  valid,  was  correct.  Upon  this 
subject,  see  the  following  authorities: 
Sheets'  Case,  62  Pa.  St.  266;  Perkins  v. 
Moore,  16  Ala.  14;  1  Perry,  TrusU.  5  263; 
2  Woemer,  Adm'n,  S  840.  where  the  au- 
thor says  that  "the  conveyance  of  a 
power  to  the  executor  of  the  will  does  not 
necessarily  annex  such  power  to  tbe  office. 
It  may  be  that  the  word  'executor'  is  de- 
scrlptlo  pen;oi]»,  simply  employed  to  des- 
ignate the  donee  of  such  power  In  trust. 
Instead  of  repeating  his  name;  and  It  such 
appear  to  be  the  testator's  Intention, 
where,  for  instance,  the  power  giyai  Is 
founded  in  the  personal  confidence  of  the 
testator  In  the  person  whom  he  nominates 
as  executor  and  trustee,  theadmlnlstrator 
with  the  will  annexed  will  not  succeed  to 
the  same. "  Judgment  affirmed. 


LmKOBTON  T.  Marbhaix. 
(Supreme  Court  qf  Otorgia.  March  l,  1889.) 
Eqcrrr— FuADDTO— Am  s^iDiiain — Sn-Ovr— Bv 

JDDI01.TA. 

1.  A  Bworn  bill  may  be  amended  Id  Its  prayer, 
and  by  addingr  a  new  and  proper  party  oomplaiDantt 
without  Bwearlne  to  tbe  amendment. 

2.  ImmateristI  error,  In  allowingtririal  amend- 
menta  without  requiring  them  to  be  sworn  to^  will 
not  work  B  reversal. 

8.  Tbat  a  bill  has  not  been  served  Is  not  ft 
ground  of  demurrer  to  tbe  same, 

4.  Where  the  plaintiff  in  a  judgment  against 
two  defendants— one  as  principal,  the  other  as  so  ro- 
ty— is  a  non-resident  of  the  stMe,  and  without 
property  here,  a  debt  due  from  him  to  the  princi- 
pal may  be  set  off  in  equity  against  the  judfpneDt; 
and  a  bill  for  that  pnrpose  will  be  entertained  la 
the  country  In  which  the  judRmentwas  rendered. 

fi.  There  is  no  element  of  re*  adjudictita  as  to 
any  debt  between  the  parties  to  an  action  of  bail 
trover,  where  the  plaintiff  in  the  action,  after  ot>- 
taininfT  possession  of  the  property  wd  giving  bOBd» 
dismissed  the  same,  and  thereupon  a  jadgment  waa 
entered  up  ag^nst  him  and  bis  surety  In  bvor 
of  the  defen&nl,  as  In  Marshall  v.  Unngaton,  77 
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€iL  SI.  Snflb  Jndgnient  hss  no  ralatlon  to  sny 
^MA^rtdeh  at  the  time  of  Its  rendttlon  WM  dm 
■and  owing  teem  one  perty  ^  other. 
(ayUabUB  tv  BIwftlev,  C.  J.) 

Error  trom  naperlor  court,  Macon  coan- 
tj ;  Fort,  Jndgu. 

Bill  in  equity,  by  Maretaall  ageAnet  Lir- 
Ingaton,  to  enjoin  the  enforcement  of  a 
Jadcment  tberetofore  recovered  by  LlTing- 
«ton  asahiBt  HarBtaall,  the  complainant 
lierdUi.  The  facte  as  alleged  in  the  bill  are 
as  foUows:  In  the  eprins  of  1882  the  par- 
ties made  a  contract  by  which  MarBball 
was  to  let  lajid  to  Livlngeton,  to  tumish 
supplies  to  carry  on  the  farming  opera- 
tions tor  the  eneulng  year,  and  to  eell  some 
horses  to  Ldvlngston  at  a  certain  price,  to 
be  paid  lor  In  September  folIowlnR.  The 
titw  to  the  horses  was  to  remain  Tn  Mar- 
sball  until  thcty  were  paid  for,  and,  if  they 
were  not  paid  for  on  the  specified  day, 
Mafshall  should  hare  the  risfat  to  take 
possession,  and  Livingston  was  to  be  re- 
spoDsible  for  any  depreciation  In  the  value 
<n  tbe  horses.  The  crops,  also,  were  to  be 
under  tbe  control  of  Marshall  until  the 
rent  and  nil  other  claims  agalnat  Llving- 
ston  under  -Qie  contract  were  settled.  In 
the  spring  of  1888,  jLlvlnsston,  Marshall, 
and  one  J.  L.  Ogbum,  to  wbom  Living- 
ston was  indebted,  entered  into  an  agree- 
ment which  recited  tbe  lease  from  Mar- 
shall to  Livingston  for  the  year  1888,  that 
Livingston  was  unable  to  perform  his 
agreement,  and  provided  that  Ogbum 
should  beaabstltuted  in  Livingston's  place, 
and  should  aesume  all  Llvlnil^on's  liabil- 
ities to  MarBhall.  This  agreement  aJso 
provided  that  Marahall  should  have  a  lien 
<m  the  crops  for  any  money  that  he  might 
pay  on  mortgagee  executed  by  Livingston 
during  tbe  first  year  on  the  horses.  After- 
wards, Manball,  having  made  certain 
payments  of  the  mortgages,  sued  Living- 
ston in  trover  for  cotton,  etc.  This  action 
was  subsequently  dismissed  by  Maraball's 
counsel,  and,  a  year  after  the  dismissal, 
Livingston  sued  Marshall  on  his  trover 
bond,  and  a  Judgment  thereon  was  af- 
firmed on  appeal.  77  Ga.  21.  The  bill  fur- 
ther allied  that  Livingston  was  a  non- 
resident ;  that  be  paid  the  mortgages  to 
save  his  stock,  and  to  relieve  Li ringston 
from  criminal  proceedings  gainst  him, 
and  that  he  did  so  at  Xlvlngstou's  re- 
<inefit;  that  the  property  mentioned  In  the 
trover  suit  was  part  of  thenrop  of  1883; 
that  Livingston  owed  complainant  9719.- 
29;  that  Ogbum  died  Insolvent,  and  that 
Livingston  also  Is  Insolvent.  The  bill  also 
avenied  that  tbe  Judgment  on  the  trover 
bond  was  taken  by  mistake  of  complain- 
ant's counsel,  and  that.unlessclaimsbeset 
off  against  such  Jodftment,  they  will  be 
lost  to  complainant.  Defendant  demurred 
to  the  bill  on  the  ground  (1)  of  want  of 

iiroper  service;  (2)  want  of  Jurisdiction; 
8)  that  plaintiff  was  not  a  proper  party ; 
4)  rea  Rjjndicata;  (6)  want  of  equity ;  (6) 
adeqaate  remedy  at  law. 

A.A.CBraon  and  E.  F.  Wnton,  for  plain- 
tiff In  error.  W.  8.  Wallace  A  Sou,  for  de> 
fendant  In  sftot. 

Jodgment  affirmed. 


East  Tbnhkbsee.  V.  &  G.  Ry.  Oo.  v.  Skl- 

i^BRS  et  al. 

Oupnme  Court  €f  Qeorgta.  MurCh  19,  UBOl) 

TSMPO&IKT  X^tnJKCTIOB. 

Feiitiooer  alleged  that  it  was  the  owner  of  a 
■trip  of  land  ISO  feet  wide,  on  which  Ita  railroad 
track  was  Udd;  that  defendants  were  oonitraotlng 
a  saw-miU  at  a  p(Ant  where  It  may  be  neoeesanr  to 
pat  In  BidiDgs,  with  which  the  saw-mtU  woold  in- 
terfere; that  the  mill,  Ita  produoto,  and  sawdust 
would  be  liable  to  be  set  on  Are  by  aparks  from  pe- 
titioner's enffines,  whereby  petiUoner'a  road-bed 
would  be  destroyed;  and  tnat  the  erection  of  tbe 
mill  would  be  a  ooutluuous  nnlsanoe  which  ooald 
not  be  estimated  in  damages.  Held,  that  there 
was  no  abuse  of  dlscretioa  In  denying  a  temporary 
injunction. 

Error  from  superlorconrt,  Appllngconn- 
ty:  Atkinson,  Judge. 

The  East  Tennessee.  Virginia  &  Greorgla 
Bailway  Company  presented  Its  petilaon 
to  the  Judge  of  tbe  Brunswick  circuit.  In 
which  It  alleged  that  it  was  a  railway  cor- 
poration, duly  incorporated,  owning  and 
operating  a  railroad  from  Macon  to  Bruns- 
wick, known  as  the  "Macon  &  Brunswick 
Ballroad  Division  of  the  East  Tennessee, 
Virginia  &  Georgia  Ballroad,"  for  the 
trandportation  freight  and  paasengen. 
S^d  line  of  railroad  was  constructed  by 
the  Macon  &  Bmnswlck  BfUlroad  Compa- 
ny under  charter  duly  granted  by  the  gen- 
eral assembly  of  Georgia.  Under  this 
charter  tbe  railroad  company  was  given 
tbe  right  to  condemn  76  feet  of  land  In 
width  from  the  center  of  Its  road-bed,  on 
both  sides  thereof,  running  parallel  there- 
with along  its  entire  line,  and  to  take  pos- 
session of{  and  uss  as  Its  ligbt  of  way.  for 
the  purpose  of  constructing  and  operat- 
ing a  railroad.  Petitioner  became  the 
purchaser  of  said  line  of  railroad,  and, 
consolidating  it  with  other  lines  of  rail- 
roads. Is  operatingitunderthe  name  of  the 
"East  Tennessee,  Virginia  &  Georgia  Ball- 
road." Said  railroad  runs  through  Ap- 
pling county,  and  through  lot  of  land 
In  the  second  district  of  Appling.  At  a 
point  on  the  railroad,  and  on  this  lot  of 
land,  the  town  of  Baxley.  a  r^ular  sta- 
tion on  the  road,  Is  situated,.  In  1^72,  A. 
P.  Surrency,  the  lawful  owner  of  this  lot, 
granted  to  the  Macon  &  Brunswick  Ball- 
road Company  the  right  of  way  through 
it;  acopyof  his  deed  being  annexed  to  the 
petition.  The  Macon  &  Bmnswlck  cleared 
and  cut  out  the  right  of  way  75  feet  on  ^- 
ther  side  of  the  railroad, forthe  purpose  of 
operating  the  road,  and  went  into  actual 
possession  of  It,  and  remained  in  actual 
possession  of  it,  by  operating  Its  railroad 
upim  the  land  peaceably,  continuously, 
and  uninterruptedly,  from  187:1  to  the 
time  when  said  railroad  was  purchased 
and  absorbed  by  the  East  Tennessee,  Vir- 
ginia ft  Georgia  Bailway  Company ;  and 
the  latter  has  been  in  like  possession  from 
the  time  of  such  purchase  to  tlie  prenent. 
It  Is  necessary  for  It  to  retain  poBseRRi(m  of 
its  right  of  way  of  75  feet  In  width  trom 
the  center  of  Its  track,  on  either  side,  for 
the  purpose  of  properly  operating  tbe  rail- 
road, in  the  transportation  of  freight  and 
passengers,  specially  that  portion  of  tbe 
right  of  way  in  Baxley;  aud.it  it  Is  de- 
prived of  tbe  possession  ol  the  right  of 
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way.  It  !a  probable  tlmt  Itwill  suffer  great 
Inconvenience  and  Injury,  wblch  it  would 
be  impracticable,  and  almoBt  ImpOBSlhle, 
to  eaumate  In  damaKee.  At  the  present 
time  It  baa  but  one  side  track  In.  Baxley, 
located  on  tbe  nortb  aide  ot  its  road.  It 
may  become  neceseary,  by  an  Increase  of 
traffic,  for  this  switch  to  be  enlarged  and 
extended,  or  sidings  put  there,  lor  the  nec- 
essary operation  ot  the  road  in  the  trans- 

Sortation  ot  pasaengera  and  freight;  and 
I  tbe  event  of  anch  a  contineency  tbe  ald- 
Infc  and  switch  facilities  would  have  to  be 
constructed  on  the  nortb  side  of  the  rail- 
road, because  the  railway  depot,  and  tbe 
public  street  running  parallel  with  the 
railroad,  la  on  the  southern  side.  There- 
fore it  Is  necessary  for  It  to  retain  posses- 
sion of  its  right  of  way,  especially  on  that 
side  of  the  railroad  In  Baxley.  Notwith- 
standing its  absolute  rlgtat  to  possession 
and  rigbt  of  way,  £.  W.  Sellers  ft  C!o.  are 
now  erecting,  and  attempting  to  erect,  a 
steam  saw-mlll  tor  sawing  plue  lumber  at 
a  point  opposite  the  north  end  of  Its 
switch  or  side  track,  and  within  about  50 
feet  of  tbe  center  ot  the  main  track  on  the 
north  Hide  in  Baxley;  the  length  ot  the 
saw-mill  being  about  70  feet.  They  are 
srectlng  the  mill  on  the  right  of  way  with- 
out tbe  consent  petitioner,  or  any  ot  its 
antborlzed  agents,  and  without  any  law- 
ful authority.  Petitioner  has  frequently 
requested  them  to  desist,  but  they  contin- 
ue to  build  and  erect,  and  threaten  to  erect, 
upon  the  right  of  way,  the  steam  saw-mill, 
in  total  disregard  of  petitioner's  rights. 
The  mill  Is  being  erected  about  120  yards 
north  of  tbe  warehouse  and  depot,  and, 
It  It  fs  allowed  to  be  erected,  will  be  a  con- 
tinuous menace  and  nuisance  to  petitioner 
and  its  railroad,  for  the  reason  that  peti- 
tioner will  not  only  be  deprived  of  that 
side  of  Its  right  of  way  torballdlngswitch- 
e«  and  siding  faclUties,  but  tbe  mill  and 
fixtures,  and  its  products,  and  sawdust 
and  other  trash,  and  tbe  material  that 
would  be  produced  by  It*  would  be  very 
combustible,  and  liable  to  be  set  on  fire 
by  the  sparks  that  are  necessarily  thrown 
from  the  petitioner's  engines,  which  are 
constantly  passing  that  particular  point; 
and,  in  the  event  of  a  conflagration  ol  the 
mill,  petitioner's  road-bed  will  be  de- 
stroyed by  tbe  fire,  and  In  addition  peti- 
tioner would  be  subjected  to  suit  for  dam- 
ages hy  all  persona  whose  property  might 
be  destroyed,  and  tbe  consequent  damage 
that  would  accrue  to  petitioner  by  the 
erection  of  this  nuisance  cannot  be  esti- 
mated in  damages,  and  would  cause  irrep- 
arable damage  to  petitioner.  The  prayer 
ot  tbe  petition  was  tor  an  Injunction 
against  Sellers  ft  Co.,  restraining  them 
from  building  the  mill  and  flxtnree,  for 
general  relief,  and  for  subpoena.  Attached 
to  the  petition  Ih  a  deed  from  Surrency 
which  conveyed  to  the  Macon  &  Bruns- 
wick Railroad,  ''and  their  successors  In 
office,  heirs  and  assigns,  all  right  of  wav 
through  lot  332,  2nd  district  of  Appling,^ 
reserving  tor  Surrency  and  his  heirs  200 
feet  right  of  way  on  "north  side  of  the 
warehoase  above.**  This  deed  was  exe- 
cuted October  10, 1872.  This  petition,  aft- 
er btfnc  verifled  by  one  ot  theattomersat 


law  ot  petitioner,  was  presented  to,  and 
tbe  allegations  therein  taken  as  true  by. 
the  Judge  below.  He  refused  to  grant  a 
temporary  Injunction,  and  refused  to 
grant  an  ordercalllng  on  the  persons  com- 
posing  tbe  firm  ot  E.  W.  Sellers  ft  Co.  to 
show  cause  why  the  injunction  should  not 
be  issued.  To  this  the  petitioner  excepted. 

B&eon  &  Ratherford  and  Orabam  A  Car- 
ter, for  plaintiff  In  error.  Q.  J.  Soltoa  A 
Son,  tor  defendant  In  error. 

Blbcelet,  C.  J,  There  was  no  abuse  of 
discretion  In  denying  a  temporary  Injuuo 
tion  In  this  case.  Judgment  affirmed. 


Robinson  t.  Stats. 

(Supranw  Otmrt  <tf  Otorgta.  Ifanih  U,  1800.) 

AasAuzff  VTTH  Iittbut  to  Mohdsb— Acoovpijos 
— Riot — Ivstsdotions. 

1.  As  the  state  did  not  re^  wholly  on  the  evl- 
denoe  of  the  alleged  aooompltos  to  oonneot  the  ao- 
cuMd  with  theoffeoM,  It  was  not  InaombeDt  upon 
the  ooort,  without  request,  to  instmot  tlw  Jwy 
touching  corroboratlOD. 

a.  The  objection  presented  and  ruled  npoa  as 
to  the  admission  of  evidence  la  not  dlsdosealii  the 
motion  for  a  new  trial. 

8.  Riot  not  being  the  sabject-matter  of  the  In- 
diotmeDt,  the  definition  of  It  was  nnnaoeaaary. 

4.  The  indictment  heiog  against  one  persoa 
only,  and  no  riot  being  charged,  a  oonviotioa  ooold 
not  be  had  for  that  offense. 

6.  Tbe  evidence  negativing  a  mere  assaiilt,  or 
assault  and  battery,  failure  to  instmot  the  juzy 
tOQohlng  these  offenses  was  not  error. 

&  Tnenewly-disooveredevidwuewaanotsnah 
as  to  require  a  new  trial. 

(SvUahtM  by  the  Court.) 

Error  from  superior  conrtt  Chatham 

county;  Falugant,  Judge. 

Robinson  was  Indicted  for  assault  with 
Intent  to  murder.  He  was  couvlcted,  and 
brings  error. 

W.  S.  Cbisbolm,  Jr.,  and  W.  L,  CSay.  tor 
plaintiff  In  error.  W.  W.  Fraser,  Sot  Gen., 
tor  tbe  State. 

Blecelet.  C.  J.  1.  This  conviction  did 
not  rest  on  the  evidence  of  the  allied  ac- 
complice alone,  but  in  a  large  measare 
upon  that  ot  the  policeman  who  was  as- 
saulted and  beaten.  Tbe  Code  (section 
11755)  says:  "The  testimony  ot  a  single 
witness  Is  generally  sufficient  to  establish 
a  tact.  Exceptions  to  this  rale  are  made 
in  specified  cases;  such  as  to  eonvlct  of 
treason  or  perjury,  in  any  case  of  felony, 
where  tbe  only  witness  is  an  accomplice, 
and  to  rebut  a  responsive  statement  in  an 
answer  in  equity.  In  these  cases  (except 
in  treason)  corroborating  circumstanceB 
may  dispense  with  another  witness. "  The 
policeman  was  barbarously  beaten  by  a 
mob,  and  be  identified  the  accused  as  one 
ot  tbe  persons  present  while  the  mob  was 
raging,  and  as  being  armed  with  a  stick. 
He  was  in  a  room  where  be  had  no  busi- 
ness to  be,  unless  he  were  co-operating 
with  tbe  mob.  Unless  be,  with  others, 
pursued  tbe  policeman  into  that  room,  his 
presence  there  was  wholly  onacconn  table. 
Bis  actually  striking  the  policeman  with 
tbe  stick  is  shown  by  the  evidence  of  the 
accomplice  only,  bnt  whether  he  did  the 
striking,  or  some  one  dse.  Is  not  material 
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to  fate  ^llt,lf  be  was  ttaere  tor  the  purpose 
of  aldlDff  In  the  work  of  the  mob;  and 
there  Is  not  the  least  saggeBtlon  In  the  er- 
dtfDce  that  bis  presence  was  for  any  other 
parpoae.  Indeed,  he  denies  In  his  state- 
taeat  ttiat  he  was  present  at  all.   But  the 

Eollceman  knew  him  well,  and  identified 
Im  beyond  all  qaestlon.  Diider  these  clr- 
cnmstancea,  we  bold  that  It  was  not  In- 
cumbent npon  the  court  to  pat  the  Jnry 
on  their  gaard  against  tmstlnx  to  the  ev- 
Idenoe  of  the  accomplice,  more  especially 
as  no  request  was  made  by  the  prisoner's 
counsel  for  any  charge  on  that  snblect, 
and,  as  the  court  thougtat,  there  was  no 
evidence  before  It  fixing  upon  the  witness 
tbe  character  of  an  accomplice.  The  state 
did  not  seek  to  convict  upon  tbe  evldmce 
of  the  accomplice  alone,  but  adduced  other 
evidence,  almost,  It  not  wholly,  sufficient 
to  warrant  the  verdict,  Independently  of 
the  evidence  of  the  accomplice.  This  being 
BO,  the  rule  of  corroboration  laid  down  by 
tbe  Code  does  not  apply  in  Its  letter,  and 
unleetf  the  attention  of  the  court  had  been 
called  to  the  accomplice  element  In  tbe  erl- 
dence,  especially  as  the  Judge  says  be  was 
not  aware  ol  It.  we  think  the  conviction 
was  not  vitiated  by  tbe  omls^on  to 
charge  on  that  subject. 

2.  Some  of  the  grounds  of  themotionfor 
a  new  trial  complain  of  the  admission  of 
evidence  over  the  objection  of  counsel  for 
the  accused.  But  in  no  Instance  is  the  ob- 
jection which  was  presented  and  ruled 
upon  disclosed  In  the  motion. 

3.  The  court  charged,  among  other 
things:  "If  the  evidence  does  establish, 
beyond  a  reasonable  doubt,  either  that 
the  defendant  committed  the  assault  as 
chafed,  or  was  engaged  in  a  riot  in  pur- 
SQance  of  which  the  assaalt  was  commit- 
ted, then,  of  course,  yon  should  find  him 
gnlltr."  It  Is  complained  that  the  court 
failed  to  define  thi*  term  **  riot, "  and  failed 
to  charge  that  the  defendant  could,  under 
the  indictment,  have  been  found  gallty  of 
a  riot.  The  facts  dlBclosed  In  evidence 
flhowed  a  most  outrageous  riot,  and  the 
Jury  could  not  possibly  have  misunder- 
stood the  meaning  oi  the  court  on  that 
sabject. 

4.  And,  as  to  failing  to  charge  that  the 
accused  could  have  been  found  guilty  of  a 
riot,  this  objection  is  fullly  answered  by 
two  facts.  One  Is  that  he  was  Indicted 
alone ;  the  other  Is  that  no  riot  Is  charged, 
or  even  disclosed.  In  the  bill  of  Indictment. 
Though  there  was  undoubtedly  a  most 
ai^avated  riot  committed.  It  was  not 
lH>fore  the  court  and  Jury  as  a  substantive 
offense,  but  only  as  a  part  of  the  facts  sur- 
rounding the  assault  with  intent  to  mur- 
der which  the  iDdictment  alleged.  In  its 
nature,  (Code,  %  4514.)  riot  is  a  Joint  offense 
for  which  one  person  alone  cannot  be  in- 
dicted, and  though,  by  section  4692,  each 
may  be  tried  separately,  this  latter  sec- 
tion g^ree  no  countenance  to  indicting  one 
of  several  rioters,  or  to  finding  any  one 
gnll^  of  a  Joint  offense  upon  an  Indict* 
ment  which  charges  no  such  offense. 

5.  The  omisslonto  Instructthe  Jury  that, 
under  the  indictment,  the  accused  could 
have  been  found  guilty  of  an  assault,  or  of 
an  assault  and  battery,  was  not  error,  for 
there  was  nothing  In  theevldence  to  Justify 
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the  court  In  so  instructing  the  Jury.  Tbe 
facts  In  p^oof  showed  conclusively  that 
the  assailants  of  tbe  policeman  were  after 
blood  and  life, and  hadnu  such  purpose  as 
the  commission  of  a  mere  assault,  or  a»* 
sault  and  battery.  Hendricks  v.  State,  78 
Ga.  577 

6.  We  concur  with  the  trial  Judge  in 
thinking  that  the  newly-discovered  evi* 
dence  was  not  such  as  to  require  the  grant 
ot  a  new  trial;  and,  In  view  of  all  the 
facts,  we  tbliUE  there  was  no  error  In  refus- 
ing tbe  motion.   Judgment  affirmed. 


Town  or  Schmervillb  v.  Pbesbi^bt. 
{Supreme  Court  of  SouOi  CoroUno.  Kay  1^ 

1890.) 

CONBTITaTIOIIAl.  Ll.'W— POLICB  FOWBR. 

1.  An  ordioanoe  UmltlDg  tbe  maximum  quan- 
tity of  land  which  it  iboald  be  lawful  for  any  per- 
son or  family  to  caltivate  wlLhla  tbe  eorporsta 
limits  of  the  town  is  valid  under  a  charter  whioh 
gives  the  town  autborltieB  power  to  pass  any  ordi- 
uaaoe  they  may  deem  necessary  for  tbe  preserv** 
tion  of  tbe  health,  ffood  order,  etc.,  of  the  towa. 

3.  Such  an  ordinance,  imposiog  a  proper  and 
reasonable  restriction  upon  the  enjoyment  of  prop- 
erty in  order  to  prevent  it  from  becoming  Injurioos 
to  public  health,  is  a  legal  exercise  of  the  police 
power  of  the  state,  which  it  is  competent  for  tiM 
leglHlatare  to  delegate  1^  charter  to  themnDlctpsl 
anthorities. 

&  Norisitinooofllotwlth  Const.  &  asrt.  L 

L13,  providing  that  no  person  shall  be  snbjeoted 
1  law  to  any  other  restraint  in  regard  to  personal 
rights  than  such  as  are  laid  on  others  in  like  cir- 
cumstances. The  llmltimposedbelQgUiesamefor 
aU,  It  Is  not  uneooal  in  lis  operation,  thongh  some 
have  more  land  than  others. 

4.  Under  the  above  section,  It  does  not  affect 
the  validity  of  the  ordinance  that  it  applies  only  to 
one  town,  and  not  to  all  towns  of  a  like  sort  in  the 
state,  for  it  applies  eaually  to  all  persons  withla 
the  territorial  Umits  of  its  operation. 

Appeal  from  court  of  common  pleas, 
Berkeley  county ;  WrrasBSPooN,  Judge. 

Lord  A  Byde  and  Ingleaby  A  MUier,  for 
appellant.  Cbuiles  Boyle,  for  respondent. 

McOowAN,  .T.  The  village  ot  Summer* 
ville  was  originally  chartered  In  1847,  and 
tbe  corporate  authorities  were  "Invested 
with  all  the  powers  and  privileges  con- 
ferred, and  subject  to  the  same  restric- 
tions and  penaltlesimposed.on  the  village 
of  Newberry,  by  an  act  passed  on  Decem- 
ber 17,1841,  of  which  act  section  6  provides 
as  follows:  "And  the  Intendant  and  war- 
dens shall  have  full  power,  under  their 
corporate  seal,  to  make  and  establish  all 
such  rules,  by-laws,  and  ordinances  re- 
specting roads,  streets,  markets,  public 
spring,  and  police  of  said  village  as  shall 
appear  to  them  neceesaryand  requisite  for 
the  security,  welfare,  and  convenience  of 
the  said  village,  or  for  preserving  the 
health,  peace,  order,  andgood  government 
within  the  same,"  etc.  The  charter  of 
Summerville  was  amended  in  1S85,  en- 
larging the  boundaries,  adding  two 
wardma,  and  changing  the  name  to  that 
of  the"Town  of  Summerville, but  with- 
out changing  tbe  powers  and  privilege 
conferred  by  the  charter  of  1847,  adopting 
those  given  in  the  charter  of  Newberry. 
In  1883  the  town  council  passed  an  ordi- 
nance "to  limit  the  culture  of  the  soil,  and 
more  effectually  to  prevent  tl\e  deetruc- 
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tlob  of  trees  In  the  town  of  SamniervIUe. " 
The  preamble  recited :  "  Wherea'a,  It  ta  nnc- 
essary,  for  the  protection  of  the  public 
health  of  Summervllle,  that  thesoilabould 
not  be  cnlttvated  beyond  a  limited  extent, 
and  that  the  Injury  and  destruction  of 
trees  shoold  be  more  effectually  pr&- 
Tented ; "  the  ordinance  prohibited  entirely 
thecultnre  of  rlcH,  and  then  provided  as 
follows:  "^That  from  and  alter  the  date 
herein  the  maximum  quantity  of  land 
which  it  shall  be  lawful  for  any  family  or 
household,  or.  the  Immediate  servants  or 
employee  of  such  family  or  household,  to 
fertilise,  plant,  or  cultivate  for  agricultural 
purposes  within  the  corporate  limits  shall 
be  one-«Ighth  [%)  of  one  acre,  which  shall 
be  on  the  lot  or  premises  of  such  family  or 
household,  regardlesB  of  the  quantity  or 
extent  of  the  tot  ortract  of  land  owned  or 
occupied  by  such  family  or  household,  or 
Its  immediate  servants,  or  which  may 
form  part  of  the  premlsee  of  scUd  family 
residence  or  tract  of  land.  Butthls  section 
ehall  not  be  construed  so  as  to  abolish  or 
prohibit  the  planting  of  oats,  rye,  or  bar- 
ley, between  the  let  day  of  November  and 
February  15th,  or  the  plantingand  proper 
cultivation  of  flower  gardens,  or  of  the 
grape,  or  fmlt  trees,  or  any  other  kind  of 
trees  whatsoever* "  etc. 

It  seems  that  under  this  ordinance  the 
town  council  Imposed  dpon  the  defendant, 
«  citizen  of  the  town,  a  fine  of  $20  for  ylo- 
lating  the  ordinance  In  cultivating  his 
lauds  for  agricultural  purposes  without 
regard  to  the  limit  Imposed.  He  admit- 
ted that  he  had  violated  the  ordinance, 
but  denied  the  authority  of  the  town 
-council  to  pass  snch  an  ordinance.  Upon 
appeal.  Judge  Withbrspoon  held  that  the 
duty  of  the  court  was  limited  to  the  In- 
•quiry  whether  or  not  the  power  existed, 
and,  It  so,  whether  or  not  Its  exercise  vio- 
lated any  constitutional  provision.  Con- 
cluding that  the  ordinance  was  valid  at 
the  time  the  flue  was  Imposed  on  the  ai>- 
pellant,  he  ordered  that  the  appeal  be  dls- 
mlssed,  and  the  Judgment  of  the  town 
council  In  Imposing  the  fine  be  aflSrmed. 
From  this  decision  the  defendant  now  ap- 
peals to  this  court,  upon  the  following 
grounds:  "(I)  Because  his  [defendant's] 
garden  has  been  continuously  cultlvatea 
in  excess  of  said  town  ordinance  for  mora 
than  thirty  years,  and  tliere  is  no  alliga- 
tion, claim,  or  proof  that  such  cultivation 
was  negligent,  or  In  any  manner  so  con- 
•ducted  as  to  create  a  nuisance;  (2)  be- 
cause, in  the  absence  of  such  allegation 
And  proof,  the  legislature  has  nut  con- 
ferred, and  could  not  confer,  on  the  town 
council,  any  authority  to  prevent  the 
usual,  proper  use  of  cleared  land  by  the 
owner  without  full  compensatloa  to  him ; 
<8)  because  the  ordinance  of  said  town 
council  is  unequal  and  unjust,  in  that  It 
permits  the  owner  of  one-fourth  or  on&- 
halt  of  an  acre  of  land  to  cultivate  one- 
fonrth  or  one-half  of  his  possessions,  and 
denies  to  the  owner  of  six  acres  the  right 
to  cnlttrate  more  than  one  forty-ninth 
part  of  hia  land;  (4)  because  his  honor 
omitted  to  decide  one  important  point  ar- 
gued by  the  defendant  before  him,  to-wlt, 
the  powtff  of  town  council,  reversed  In  sec- 
tion 8  of  laid  ordinance,  whereby  It  may 


give  permission  to  any  one  to  catdowa 
trees  in  the  town,  violates  the  foarteeDtli 
amendment  of  the  United  States  coDBtitu- 
tlon, "  etc. 

There  must  be  some  misprint  In  the  last 
ground  of  appeal,  especially  In  peference 
to  the  word  "reversed."  But,  as  tiiereto 
no  question  before  this  court  arising  un- 
der the  third  clause  of  the  ortlinance,  whicb 
allows  permission  to  be  given  to  Bom« 
persons,  and  nut  to  all,  to  cut  down  trees, 
etc.,  within  the  corporate  limits,  it  wlU 
not  be  necessary  to  consider  now  whether 
it  vlolatee  the  fourteenth  amendment  ot 
the  constitution  of  the  United  States. 

The  first  exertion  complains  that  a 
citisen  of  the  corporation  who  owned 
cleared  land  In  excess  of  the  limit  Imposed 
by  the  ordinance  at  the  time  of  its  passage 
was  not  bound  to  conform  to  the  re8tri& 
tion  as  to  the  amount  to  be  cultivated  for 
general  agrieultoral  pnipoaea,  without  at- 
legatlon  and  proof  that  such  cultlvatioii 
was  negligent,  or  of  such  acbaracter  as  to 
create  a  nuisance.  As  It  seems  to  as,  tfalt 
view  Ignores  entirely  the  existence  of  tbe 
ordinance.  Undoubtedly,  as  a  role,  every 
man  may  cultivate  bis  own  land  in  his 
own  way.  but  even  in  that  case  be  mar 
use  his  land  In  such  manner  as  to  amooat 
to  a  "nuisance"  indictable  at  common 
law.  That,  however,  does  not  touch  tbe 
question  under  the  ordinance  passed  bj 
virtue  of  tbe  powera  conferred  upon  tbe 
corporate  authorities  by  tbe  leglslatare 
"for  preserving  the  health,  peace,  order, 
and  good  government  of  the  town. "  Tbe 
ordinance,  by  Its  declared  purpose,  was  a 
police  r^nlatlon  for  preservtng  tbe  health 
of  SnmmervUle,  a  small  town  In  tbe  pines 
about  30  miles  out  of  Charteston,  whlcli 
affords  a  convenient  aammer  resort  for 
health.  Aseumlngfor  the  present  that  tbe 
town  council  bad  the  power  to  pass  the 
ordinance,  no  question  can  be  made 
whether  "a  nnlsance"  had  been  created, 
nor  whether  tbe  i-estrictlnns  complaioed 
of  were  necessary  to  accomplish  the  pur- 
pose In  view.  It  was  their  exclusive  right 
to  Judge  what  was  "  necessary  and  req- 
usite  "  tu  preserve  tbe  health  of  tbe  town. 
1  Dill.  Mon.  Corp.  S  144,  and  aathoriUcs 
In  note. 

Tbe  second  exception  makes  the  objec- 
tion thatthe legislature  hasnot  confwrad, 
and  could  not  confer,  on  the  town  coundi, 
any  authority  to  prevent  the  usoal,  prop- 
er use  of  cleared  lands  by  the  owner  witb- 
oat  full  compensation  paid  to  him.  Tbe 
state,  through  the  law-making  body,  cer- 
taiiily  possesses  the  police  power,  whicb 
from  Its  very  nature  has  no  well-defined 
limits,  but  must  be  as  extenidve  as  the  ne- 
ceselties  which  call  for  Its  exerdae.  Jadge 
Dillon  describes  It  thus:  ** Every  dtiia 
holds  his  property  subject  to  the  propor 
exercise  of  this  [police]  power,  either 
the  state  legislature  directly,  or  by  public 
corporations  to  which  the  Itfglslatarema; 
delegate  It.  Laws  and  ordinances  relat- 
ing to  the  comfort,  health,  couveniaiee, 
good  order,  and  general  wofare  of  the  in- 
habitants are  compr^Knelvdy  mts^- 
*poIk:e  laws  or  regulations;'  and  It 
well  settled  that  laws  and  r^rnlatlons  of 
this  character,  tAiongh  they  may  dlatort* 
the  enjoyment  of  Individual  rlghta^aisnot 
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unconstltutioiial,  thoagU  no  provision  la 
made  for  compensation  for  such  dlatnrb- 
oncee.  They  do  not  appropriate  private 
property  for  pabUc  nse,  but  simply  regu- 
late Its  UM  and  eiijoyiiieat  by  the  owner. 
U  be  anflera  InJaiTt  It  1b  either  damnum 
absque  injuria,  or,  m  the  theory  of  the  law, 
be  Is  compensated  for  It  by  sharloK  In  the 
Keneral  benefits  which  the  regulations  are 
Intended  and  calculated  to  secure.  The 
dtlxen  owns  his  property  absolutely,  it 
bi  true;  it  cannot  be  takui  from  him 
tor  any  private  use  Whatever  wlthoot 
bis  consent*  not  for  any  public  use  with- 
out compeiuation.   Stlu  he  owns  it  sub- 
iect  to  this  restriction,  namely,  that  It 
must  be  so  used  as  not  to  Injure  others, 
and  that  the  sovereign  authority  may.  by 
police  regulations,  so  direct  the  use  of  It 
that  it  shall  not  prove  pernicious  to  his 
n^hbors,  or  the  craaens  generally.  These 
regulations  rest  upon  the  moxlm,  salua 
popuU  aupremu  est  lex.  This  power  to  re- 
strain a  private  Injurious  use  of  property 
is  very  different  from  the  right  of  eminent 
domain.  It  Is  not  a  taking  of  private 
property  for  public  use,"  etc.  1  Dill.  Mun. 
Corp.  (3d  Ed.  )  S  141.  In  the  great  lead- 
ing case  upon  the  suMect,  ol  Com.  v.  Al- 
ger, 7  Cnsh.  S&,  Chief  Justice  Shaw  said: 
"Rights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to 
such  reasonable  limitations  in  their  enjoy- 
ment as  shall  prevent  them  from  being  In- 
jurlons,  and  to  such  reasonable  restraints 
and  r^culaidons  established  by  law  as  the 
I^i^slature.  under  the  governing  and  con- 
trolling power  vested  m  them  by  the  con- 
etitntlon,  may  think  necessary  and  expedi- 
ent.  This  is  very  different  from  the  right 
oi  emlnentdomaln,—the  right  of  agorem- 
Dient  to  take  and  appropriate  private 
property  to  public  nsewhenever  tfaepubtlc 
exigency  requires  It,— which  cnn  be  done 
only  on  condition  of  providing  a  reason- 
able compensation  therefor.   The  power 
sve  allude  to  Is  rather  the  police  power,— 
tbe  power  Tested  In  theleglslatum  by  the 
constitution  to  make,  ordain,  and  establlBh 
ill  manner  of  wholesome  and  reasonable 
tkwB,  Statutes, and  ordlnnnces.^therwlth 
penalties  or  without,  not  repugnaut  to 
itie  constitution,  as  they  shall  Judge  to  be 
or  the  good  and  welfare  of  the  common- 
wealth, and  of  the  subjects  of  the  same.  It 
s  much  easier  to  perceive  and  realize  the 
ixiatence  and  sources  of  this  power  than 
o  mark  lis  boundaries,  or  to  prescribe  llm- 
XB  to  Its  exercise, "etc.   It  would  seem 
:liat  these  authorities  are  conclusive  of 
lie  right  of  the  state.  In  the  exereiseof  the 
»olice  power,  to  make  the  restriction  com- 
»laliied  of.   U  the  legislature  Itself  had 
massed  the  Snmmerville  ordlnuicejuat  as 
t  stands,  it  could  not,  as  we  think,  be 
loubted  that  it  was  a  constitutional  ex- 
rclseof  the  police  power.   It  Issaid.how- 
ver.  that  it  was  a  mistake  to  suppose 
hat  tbe  cultivation  of  the  soil  In  certain 
rops  was  dangerous  to  health,  and  there- 
^re  the  restriction  was  not  a  "proper** 
ne.    We  sappose  that  the  cultivation  in- 
iblted  mast  have  been  considered  dan- 
erons  to  health  In  the  locality  of  Sum- 
lervIUe.   But,  be  that  as  It  may,  it  was 
qneetion  for  tbe  law>making  body. 
□Tbe  judiciary  can  only  arrest  the  execu- 


tion of  a  statute  when  it  conflicts  with 
the  constitution.  It  cannot  run  a  race  ot 
opinions  apon  points  ot  right,  reason,  and 
expediency  with  the  law-making  power.* 
Cooley.  Gunst.  Llm.  201. 

Assuming  that  tbe  legUatare  bad  the 
power  to  pass  the  Summervllle  ordinance* 
there  can  be  no  doubt  that  It  had  the  right 
to  delegate  that  power  to  the  municipal 
authorities  of  Summervllle  as  the  govern- 
mental agent  of  the  state  within  the  cor- 
porate limits  of  the  town.  "The  r^eservo- 
tion  of  the  public  health  and  safety  Is  oft- 
en made  a  matter  of  municipal  duty;  and 
It  is  competait  for  the  legislature  to  d^e- 
gate  to  municipalities  the  power  to  regu- 
late, restrain,  and  even  suppress  particular 
branches  ofbuslnees.If  deemed  necessary  for 
the  public  good."  See  1  Dill.  Hun.  Corp. 
(Sd  Ed.)  fi  144 :  and  Harrison  v.  Baltimore.  1 
OIU,  264.  The  charter  ol  the  town  of  Sun- 
merviUe  baa  tbe  following:-  "Sec.  6.  And 
thesald  intendant  and  wardendsball  hare 
full  power,  under  their  corporate  seal,  to 
make  all  such  rules,  by-laws,  and  ordi- 
nances respecting  the  roads,  streets,  mar- 
kets, public  spring,  and  police  of  said  vil- 
lage as  shall  appear  to  them  necessary 
and  requisite  for  the  security,  welfare,  and 
convenience  of  said  village,  or  for  preserv- 
ing health,  peace,  order,  and  good  gov- 
ernment within  tite  same, "  etc  This  pro- 
vision was  adopted  from  the'  charter  of 
the  town  of  Newberry,  and  seems  to  be  as 
full  and  comprehensive  as  municipal  char^ 
tern  generally  are.  We  think  that  the  1^ 
Islature  intended  to  give  to  thedty  council 
of  Summervllle  all  the  police  powers  it 
possessed,  to  be  oer^sed  wtthln  the  eta- 
porate  limits  of  tiie  town.  As  was  said  by 
the  court  In  the  case  of  Harrison  v.  Bal- 
timore, supra:  By  its  charter  the  city  of 
Baltimore  was  vested  with  full  power  and 
authority  to  make  all  ordinances  "'neces- 
sary to  preserve  the  health  ot  the  city.* 
*  *  *  The  transfer  ot  this  salntary  and 
essential  power  is  given  In  terms  as  ex- 
plicit and  comprehensive  as  could  have 
been  used  lor  such  a  purpose.  To  accom- 
plish within  the  specified  territorial  limits 
the  objects  enumerated,  the  corporate  au- 
thorities were  clothed  with  all  the  legisla- 
tive powers  which  the  general  assembly 
could  have  exerted.  Of  the  degree  ot  ne- 
cessity for  sach  municipal  legislation  the 
mayor  and  city  council  of  Baltimore  were 
theexcluslve  Judges.  To  their  sound  discre- 
tion was  committed  the  selection  of  the 
means  and  manner  contributory  to  the 
end  ot  exercising  the  powers  which  they 
might  deem  requisite  to  the  accomplish- 
ment of  the  objects  of  which  they  were 
made  the  guardians."  etc.  1  Dill.  Mun. 
Corp.$144;  CltyCoancll  v.BaptistChurch. 
4  Strob.  810;  Copes  v.  City  of  Charleston. 
10  Rich.  Law.  m. 

The  third  exception  complains  that  the 
ordinance  is  "  unequal  and  uujust  in  that 
it  permits  the  owner  ot  one-fourth  or  one- 
half  of  one  acre  ot  land  to  cultivate  one- 
fourth  or  one-half  of  his  possessions,  and 
denies  the  owner  of  six  acres  the  right  to 
cultivate  more  than  one  torty-nlntb  of  his 
lands."  Tbe  second  clause  of  the  ordi- 
nance declares  what  shall  betbemaxlmum 
quantity  ot  land  It  shall  be  lawful  for  any 
family  to  cultivate  In  ordlnarT/^ftricnitiK^ 
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ral  crops.  Section  12,  art.  1,  ot  our  constl- 
totion  declares  that  "no  pereon  •  •  • 
shall  be  sabjqcted  in  law  to  an^  other 
reetr^nta  or  aiBqnallflcatlonB  In  regard 
to  any  personal  rights  than  such  as  are 
laid  npon  others  under  like  clrcomatancee. " 
And  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  proTldes, 
among  other  things,  that  "no  state  shall 
•  •  •  deny  to  any  person  within  its  Ju- 
risdiction tbeequal  protection  of  thelaws, " 
etc.  Dnder  these  firovlalons,  one  or  both. 
It  Is  contended  that  tbe  section  of  the  or^ 
dlnance  which  fixes  a  maximum  of  soil  to 
be  cultivated  is  unconstitutional— being, 
as  alleged,  "unequal  and  unjust'— In  that 
the  maximum  allowed  Is  the  same  for  all 
citizens,  without  regard  to  their  "posses- 
sions, "  respectively.  The  intent  of  the  or- 
dinance was  to  limit  to  a  certain  point 
the  cnlttration  of  certain  crops ;  and,  as 
It  seems  to  us,  tlie  qneation  of  "equality  " 
should  be  determined,  not  by  tbe  number 
of  acres  a  ultisen  may  happen  to  own,  but 
by  the  limit  Imposed,  which,  it  la  admit- 
ted, is  predsely  the  same  upon  all.  It  Is 
manlfestthattheobject  was,not  to  impose 
a  burden  on  the  citizens  In  the  nature  of  a 
tax,  which,  of  course,  would  have  to  be 
levied  In  proportion  to  property,  bat  to 
limit  tbe  cnlttration  of  the  sou  with  a 
view  to  tiie  preservation  of  the  health  of 
the  town^  A  restriction  only  according 
to  the  quantity  ot  land  owned,  as  sug- 
gested, would  certainly  have  failed  in  ac- 
compllshlng  the  purpose  In  view,  and  pos- 
sibly mtgbt  have  been  obnoxious  to  the 
very  objection  made  here,  as  creating  a 
distinctioB  amongcltlzens  dependent  upon 
theamonntot  lands  owned  by  them,  re- 
Bpectively.  Although  the  citizens  may- 
own  lands  within  tbe  corporate  limits  in 
different  amounts,  some  more  and  some 
lees,  yet  In  that  r^ard  we  are  obliged  to 
consider  that  they  are  all  "under  like  cir- 
cumstances;  **  and,  tbe  amount  of  soil  al- 
lowed to  be  cultivated  In  particular  crops 
being  Idle  same  to  all,  we  cannot  hold  that 
this  section  of  the  ordinance  is  unconstitu- 
tional on  the  ground  of  " Inequality "  In 
its  provisions. 

It  Is  further  contended  in  the  argument 
that  the  ordinance  was  unconstitutional 
for  another  reason,  to- wit,  that  it  viola  ted 
the  conatituttonal  law  of  "eqnallty"by 
prohibiting  ihe  cultivation  of  dry  land  in 
one  village  of  tbe  state  without  including 
In  the  act  all  Its  town  and  Tillages  like  sit- 
uated, and  under  like  circumstauces.  A 
nuisance  in  one  place  must  be  a  nuisance 
In  every  other  place,  In  like  circumstances. 
As  we  have  endeavored  to  show,  there  Is 
no  question  of  actual  nuisance  in  the  case. 
Tbe  town  council,  which  alone  had  the 
right  to  Judge,  deemed  the  ordinance  nec- 
essary to  preserve  the  health  of  tbe  town ; 
and  we  have  no  right  to  review  that  Judg- 
ment. In  reference  to  the  local  character 
of  theordinance.it  can  hardly  be  necessary 
to  say  more  than  repeat  what  was  said  in 
Utsey  V.  Hiott,  80  S.  C.  865 :i  "The  local 
character  of  the  act  does  not  make  it  nec- 
essarily nnconstltuttonal.  While  there 
may  be  some  Just  objections  to  local  laws 
in  general,  it  is  well  establlBhed  that '  the 
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authority  that  l^slates  for  the  state  at 
large  must  determine  whether  particular 
rules  shall  extend  to  the  whole  itate  and 
all  its  citizens,  or,  on  the  other  hand,  tu  a 
subdivision  ot  the  state,  or  a  single  class 
of  Its  citizens,  only.  The  circumstances  of 
a  particular  locality,  or  tbe  prevalLing 
sentiment  in  that  section  of  tbestate,  may 
require  or  make  acceptable  different  police 
regulations  from  thoee  demanded  In  an- 
other.* •  •  *  As  Mr,  Justice  McIvBB said 
in  the  case  ot  State  v.  Berlin,  21  S.  G.  296: 
'The  whole  matter  Is  well  summed  up  in 
a  note  to  1  (^ooley,  Const.  Llm.  (2d.  Ed.) 
890,  in  the  following  words:  To  make  a 
statute  a  public  law  of  general  obligation, 
it  Is  not  necessary  that  It  should  be  equal- 
ly applicable  to  all  parts  of  the  state.  All 
that  is  i*equlred  isthatltshall  apply  equal- 
ly to  all  persons  within  the  territorial  lim- 
its described  In  the  act;'"  and  antboritSea. 
The  Judgment  ot  this  court  la  that  the 
Jitdgment  of  the  circuit  court  be  afllrmed. 

Simpson,  C,  J.,  and  McIveb,  J.,  concur. 


HooBE  V.  Trimuibr  0t  aj, 

(Supreme  Court  ^  South  Carolina.  April  17, 
1890.) 

E^urrr— MmaHJUifO  Asbstb — MoKroAas— Judo- 
■BKT  Libit. 

1.  Plaintiff,  pnrcihaser  of  land  rabjeot  to  the 
lien  of  a  senior  Judgment  asalnst  hu  graator, 
sued  to  enjoin  Its  sale  to  satiaiythe  Judgment  till 
other  land  formerly  owned  by  bit  grantor,  and  also 
subject  to  the  jnogment  lien,  had  first  been  ex- 
hausted, and  made  the  grantees  of  sach  other 
land  co-defendants  with  the  execution  creditor. 
Plaintiff's  graotor  had  mortgaged  two  traota  to 
plaintiff,  and  sold  the  equity  of  redemption  in  one 
to  one  defendant,  and  then  sold  another  tract 
to  a  second  defendant.  After  thath  plaintiff  bought 
the  tract  noi^  levied  on  at  foreclosure  sale,  tatd 
first  defendant  bought  at  the  same  sale  the  tract 
of  which  he  had  previously  purchased  the  equity 
of  redemption.  Held,  the  order  of  liability  to  the 
Judgment  lien  was— first,  the  land  sold  to  second 
defendant;  aecondj  tbe  land  bought  at  foreclosure 
of  the  mortgage  by  first  defendant;  and  loat,  ^ain- 
tUTs  tract. 

a.  Where  a  person  suooesslv^mor^ages  sev- 
eral tracts,  all  subject  to  the  lien  of  a  senior  judg- 
ment, the  equities  of  redemption  remaining  in  tbe 
grantor  are  primarily  liable  to  the  judgment,  and, 
after  their  values  are  ascertained  and  deducted 
from  It,  then  the  lands,  Inversely  to  the  order  of 
the  mortgages. 

8.  In  snohoase,  where  some  traela  are  mort- 
gaged and  some  sold,  and  then  the  mortgaged  lands 
are  sold  under  foreclosure  prooeedings,  the  order 
of  their  liability  Is  determined  by  the  dates  of  tbe 
mortgages,  the  foreclosure  sale  being  referred  to 
the  mortgage,  and  thus  taking  preoedenoe  of  the 
absolute  sale  made  subsequently  to  it ;  but  the  value 
of  tbe  equity  of  redemption  remaining  in  tbe  gran- 
tor must  be  deducted  oefore  enforcing  the  judg- 
ment against  the  land  sold  after  the  mortgage. 

4.  Wherea judgmentcredftorinduoeaaperaon 
to  purchase  land  from  his  debtor  by  repreaentlog 
that  the  Judgment  wIU  never  be  enforced  against 
that  land,  as  the  debtor  haa  plenty  of  other  prop- 
erty out  of  whioh  he  wUl  make  it^he  will  be  atttmoed 
from  enfondng  the  Judgment  against  the  laao  so 
purchased. 

6.  Where  the  Judgment  creditor  has  thus 
estopped  himself  from  resorUog  to  the  lands  pri- 
marily liable  to  satisfy  bis  judgment,  he  can  only 
enforce  It  against  tbe  lands  next  in  order  after  de- 
ducting the  value  of  Uie  tract  from  which  he  is 
estopped. 

i.  Testimony  liy  an  heir,  part?  to  the  proooed- 
iDg,  of  a  oommonlcatton  had  betwaaajiiuu^ 

Digitized  by  VjOOv  It: 


S.  a)  MOOBE  V. 

mud  tiw  anoMtor,  rinoa  deoeued,  of  »  oo-dBfend- 
ant  advene  In  Interest.  Is  uompetent,  under  Code 
Civil  Proc  S.  0. 1  400,  provldlag  that  no  party  to 
an  action  shall  testify  in  his  own  behalf  as  to  aoy 
traniaation  between  himself  and  a  person  at  the 
time  of  the  examination  deceased,  in  an  aotion  by 
w  against  the  administrator,  etc 

7.  A  confessed  Jndgment  nnder  Code  Civil 
Proc.  S.  C  1883,  $  8S6,  taken  and  entered  by  tbe 
tAerk,  who  by  that  statute  is  empowered  to  take 
and  enter  it,  Is  valid,  in  the  absence  of  fraud, 
thoagh  it  be  in  his  own  favor. 

8.  Where  the  land  of  a  debtor  sabjeot  to  a  sen- 
ior judgment  in  favor  of  one,  and  a  mortgage  and  a 
junior  indgment  in  favor  of  another.  Is  sold  ander 
tbe  senior  j  udgment,  and  tbe  proceeds  applied  to  the 
satisfaction,  nrstk  of  tbe  senior  judgment,  and  then 
tbe  mortgage,  with  the  consent  of  the  debtor,  and 
the  balance  remaining  is  Insufflotent  to  satisfy  the 
junior  judgment,  the  Tatter  is  not  satisfied,  in  law, 
as  to  aubsequent  orediton. 

Appeal  from  common  pleas  drcolt  court 
of  Spartanburg  county ;  Hudson,  Judj^e. 

TboBiBOB,  NlchoUa  <£  Moors,  fur  J.  C. 
and  Laura  Hunter.  Thomson,  Micboils  & 
Moore  and  Carliale  4i  Hydrick,  for  O.  P. 
Mills,  administrator,  Eugenia  E.,  Ethel, 
Henry,  and  Ladson  Mills.  R.  K.  Carson, 
tor  Baxter  H.  Moore,  .^omar  A  Slmpaon 
and  J.  K.  JenniagSt  for  MaifK&rot  Trim- 
mler,  administratrix. 

McIVEB,  J.  The  sheriff  of  Spartanbui^ 
county  having  levied  on  a  tract  of  land  In 
the  puMesslun  of  plaintiff,  known  as  the 
**  Tom  Wofford  Place, "  under  an  execution 
isaned  to  enforce  a  Judgment  recovered  by 
F.  M.  Trimmler  against  one  John  .  Win- 
smith  on  the  IStb  of  March,  1879,  which 
land  was  then  owned  by  said  Winsmlth, 
this  action  waa  commenced  to  enjoin  the 
sale  until  certain  other  property,  formerly 
beloD^lng  to  Wlusmith,  Hhould  be  ex- 
hausted; the  same,  as  plaintiff  contends, 
being  first  liable  to  satisfy  said  Judgment. 
All  parties  Interested  having  been  brought 
in  as  defendants  to  this  action,  the  ques- 
tion presented  Is  as  to  the  order  In  which 
the  property  held  by  the  several  parties  is 
liable  to  be  subjected  to  the  payment  of 
said  Judgment.  There  are,  however,  two 
preliminary  questions  raised  by  the  appel- 
lants, which  must  first  be  disposed  or,  be- 
fore the  main  question  in  tbe  case  can  rise. 
These  questions  are  (1)  whether  the  Trim- 
mler judgment  is  a  valid  Judgment:  (2)  if 
so.  wheuer  it  has  not  been  satisfied. 

Tlie  validly  of  the  Judgment  Is  assailed 
upon  the  ground  that  It  was  a  Judgment 
by  confession  before  the  clerk,  and  that 
Trimmler,  being  himself  the  clerk  at  the 
time,  was  not  competent  to  take  or  enter 
such  a  Judgment  In  his  own  favor.  This 
qnostlon  has  already  been  decided  In  the 
cose  of  Trimmler  v.  winsmlth,  23  8.  G. 
wbidi  was  a  proceeding  to  renew  the  exe- 
cution previously  issued  to  enforce  said 
judgment,  in  which  the  same  question  was 
there  raised  by  Winsmlth  as  one  of  tbe 
grounds  upon  which  he  based  his  resist- 
ance to  the  renewal.  But  the  court  held 
that,  while  It  was  not  a  commei^able 
practice  for  a  clerk  to  take  and  enter  up  a 
conlteslou  of  judgment  in  his  own  favor, 
yet  that  a  Judgment  so  taken  and  entered 
would  begood  and  valid  against  the  Judg- 
ment debtor.  Now,  while  it  Is  true  that 
the  appellants,  not  having  been  parties  to 
that  proceeding,  would  not  be  bound 
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thereby  as  a  matter  res  adjudicatn,  and 
while  the  decision  nnly.  went  to  the  extent 
of  holding  the  Judgment  valid  as  between 
the  parties  to  It,  yet  It  seems  to  us  that 
the  principles  upon  which  that  decision 
rested  require  that  we  should,  in  the  ab- 
sence of  any  all^atlon  or  proof  of  fraud 
In  the  taking  of  the  Judgment,  hold  the 
Judgment  valid  in  this  case.  The  effect  of 
that  decision  was  to  make  that  Judgment 
a  lien  upon  all  the  real  estate  of  Winsmlth 
in  the  county  of  Spartanburg  at  the  date 
ofitsoitry;  and  ali  parties  dealing  wltb 
that  property,  either  by  taking  Hens  upon 
it  or  purchasing  it,  did  so  subject  to  the 
Hen  of  that  judgment. 

But,  assuming  thejudgment  to  be  valid,lt 
is  next  contended  that  it  has  b^i  satisfied 
by  opwation  of  law.  Thelacts  upon  whlcb 
this  conteatlon  Is  baaed  are  these:  Win- 
smlth owned  a  valuable  tract  of  land  in 
Union  county,  upon  which  the  following 
liens  had  been  obtained:  (1)  Ajndgmentin 
favorof  Briggs;  (2)  amortgageln  tavorof 
the  ptalutlff  herein  and  said  Trimmler ;  f  8) 
the  aforesaid  Judgment  In  favor  of  Trim- 
mler, a  transcript  thereof  having  been  filed 
in  the  proper  office  In  Union  county,  besides 
other  Junior  Judgments,  which  need  not  be 
furthernotIced,a8  theholderathereof make 
no  claim.  On  the  1st  of  December,  1879, 
the  Union  county  land,  having  been  levied 
on  under  the  Briggs  Judgment,  was  sold, 
it  being  understood,  and  so  announced  at 
the  sale,  that  the  proceeds  of  the  sale 
should  be  applied  to  the  aforesaid  Uois, 
Including  the  mortgage,  according  to  their 
priority  as  fixed  bythtfr  dates;  and  the 
same  were  so  applied  by  the  sheriff  of  Un- 
ion coun^  under  an  order  passed  by  his 
honor,  Judge  Wallace,  upon  the  petition 
of  Trimmler  and  Moore,  the  mor^agees. 
The  result  was  that  the  proceeds  of  the 
sale,  after  satisfying  the  Briggs  Judgment 
and  the  mortgage,  were  insufficient  to 
satMy  In  full  the  Trimmlw  Jodgment, 
though,  U  the  proceeds  of  sale  had  not 
been  applied  to  the  mortgage,  they  would 
have  been  amply  sufficient  to  satisfy  the 
Trimmler  Judgment  In  full.  The  appel- 
lants now  contend  that,  as  matter  of  law, 
no  part  of  the  proceeds  of  the  sale  of  the 
Union  county  land  could  have  been  prop- 
erly applied  to  the  mortgage  thereon,  but 
that  the  same  were  profwriy  applicable  to 
the  Judgments  In  tbeir  order,  and  such  ap- 
plication. If  now  required,  as  it  should  be, 
would  satisfy  the  Trimmler  Judgment. 
This  matter,  also,  has  been  adjudged  In 
the  caae  of  Trimmler  v.  Winsmlth,  supra; 
and  although,  by  reason  of  the  fact  that 
these  appeUants  were  not  parties  to  that 
case,  the  question  cannot  be  r^arded  as 
res  adjudicata.  as  to  them,  yet  It  did  deter- 
mine that,  as  between  Winsmlth  and  Trim- 
mler, the  Judgment  was  not  fully  satisfied, 
either  In  fact  or  in  law,  by  the  proceeds  of 
the  sale  made  1st  December,  1879.  because, 
while  Winsmlth  might  possibly  have  then 
required  such  an  application  of  the  proceeds 
of  sale  as  would  have  satisfied  tiin  Trim- 
mler Judgment,  yet,  having  consented  that 
so  much  of  said  proceeds  as  were  necett- 
sary  for  the  purpose  should  be  applied  to 
the  satiHfaction  ol  the  mortgage,  there 
was  a  balance  then  left  unpaid  on  the 
Trimmler  Judgment.  Now,  as^  the  rights 
Digitized  by  VjOOvlC 


660 


80UTBEASTBBH  BSPO&TEB,Toi«  11. 


(s.a 


of  appeHantB  arose  snbBequent  to  the  sale 
of  tbe  l8t  of  December,  187U,  as  w)U  be 
presently  seen,  ttaey  have  no  rlKtit  to  com- 
plain of  any  arrangement  that  Wlnsmlth 
then  saw  Ht  to  make  with  his  then  credit- 
ors; lor,  coucedtng  that  Winamltta  miffht 
then  have  required  that  the  proceeds  ot 
the  sale  made  by  the  sheriff  of  Union 
should  be  applied  to  tbe  Judgments  In 
their  order,  yet  he  certainly  bad  the  right 
to  consent  tu  a  different  application  where 
the  rights  of  third  persons  had  not  arisen. 
What  would  hare  been  the  result  It  the 
rights  of  these  appellants  had  arisen  be- 
fore the  sale  of  let  December,  1S79,  we  need 
not  consider,  under  the  facts  of  this  case; 
and  we  intimate  no  opinion  as  to  that. 
We  agree,  therefore,  with  the  circuit  Judge, 
<tbat  the  Trimmler  Judgment  must  be  re- 
garded as  a  valid  Judgment,  and  tbat  it 
was  neither  In  fact  nor  m  law  satisfied  by 
tbe  sale  ot  the  Union  county  lands. 

The  next  inquiry  is  as  to  the  order  In 
which  the  property  now  held  by  tbe  sev- 
eral parties,  which  was  originally  subject 
to  the  Hen  of  the  Trimmler  Judgment,  shall 
be  resorted  to  forthe  pnrposectf  satisfying 
thebaJance  now  due  on  tbat  Judgment. 
The  facts  upon  which  this  question  is  to 
determined  areas  follows:  On  the  SSth 
ot  February,  1880,  Wlnsmlth  mortgaged 
two  tracts  ot  land— one  known  as  the 
''Tom  Wotford  Place,**  and  the  other  as 
the '*Nimrod  Moore  Place"— to  the  plaintiff 
and  one  A.  O.  Floyd  to  secure  the  pay- 
ment of  a  debt  of  $1,076.  On  the  7th 
of  May,  1881.  Wlnsmlth  sold  and  conveyed 
the  Nlmrod  Moore  place  to  C.  E.  Smith  for 
the  consideration  of  f3,000,  and  on  the 
aamn  day  mortgaged  to  said  Smith  a  par^ 
eel  of  land  In  the  city  ot  Spartanburg  con- 
taining 20  acres.  On  the  8d  ot  February. 
1882,  Wlnsmlth  mortgaged  a  tract  of  land 
containing  seven  acres  to  F.  M.  Trimmler. 
On  the  18th  ot  August,  1888.  Wlnsmlth  sold 
and  conveyed  to  L..  A.  Mills  the  White  Oak 
tract,  containing  808  acres;  and  on  the  34th 
of  October,  1888,  Wlnsmlth  sold  and  con- 
veyed a  tract  containing  184  acres  to  R.  C. 
Hunter.  Underproceedlngstoforeclosetbe 
mortgaga  of  Wlnsmlth  to  the  plaintiff  and 
Floyd,  the  land  covered  thereby  was  sold 
on  tbe  let  of  October,  1884,  when  the  Tom 
Wofford  place  was  bought  by  the  plalntlft 
herein  tor  the  snm  ot  $1,810,  and  the  Nlm- 
rod Moore  place  by  C.  E.  Smith,  above 
named,  for  f  890.  On  the  6th  of  January, 
1885,  or  perhaps  some  time  In  1SS4,  the 
7-acre  tract  was  sold  under  proceedings  to 
foreclose  the  mortgage  to  Trimmler,  and 
bought  by  the  defendant  M.  J.  Thomson; 
and  on  the  4th  of  Mi^,  1886,  under  proceed- 
ings instituted  by  C.  E.  Smith,  to  which 
Trimmler,  as  a  holder  of  prior  Hen,  was 
made  a  party,  to  foreclose  the  mortgage 
thereon,  the  20-acre  tract  was  sold,  and 
bought  by  defendant  S.  J.  Simpson.  It 
thus  appears  that  tbe  Hens  on  the  real  es- 
tate of  Wlnsmlth,  as  they  ori^nally  stood, 
were  as  follows:  (1)  The  Trimmler  Judg- 
ment, which  was  a  11^  on  the  entire  real 
estate;  (2)  the  mortgage  to  plaintiff  and 
Floyd,  which  was  a  Hen  only  on  tbe  Tom 
Wofford  and  Nlmrod  Moore  places;  (8)  tbe 
mortgage  to  C.  E.  Smith  on  the  20-acre 
tract;  (4)  the  mortgage  to  Trimmler  on 
tbe  seven-acre  tract.    But  the  order  In 


which  the  actual  sales  were  made  was  u 
follows:  (1)  Tbe  sale  ot  the  Nimrod 
Moore  place  to  C.  E.  Smith;  (2)  the  sale  ol 
the  White  Oak  tract  to  L.A.  Mills;  (3)  tbe 
sale  of  the  184-acre  tract  to  Hunter;  (4) 
the  sale  ot  tbe  Tom  Wofford  place  to  plains 
tltr,  and  of  the  Nimrod  Moore  place,  under 
proceedings  to  foreeloae  the  mortgage 
thereon,  to  the  plaintiff  and  Smith,  respect- 
ively;  (5)  the  sale  of  the  7-acre  tract  under 
proceedings  to  foreclose  the  mortgagee 
thereon;  (6)  the  sale  of  the  20-aere  tract 
under  proceedings  to  foreclose  the  mort- 
gage thereon,  to  which  Trimmler,  tbe  Judg- 
ment creditor,  was  a  party.  Under  tbii 
state  ot  tacts,  the  circuit  Judge,  after  bar- 
ing determined  that  tbe  Judgmoit  of  Trim- 
mler was  a  valid,  unaatlBfled  Judi^ent, 
as  we  have  stated  above,  held  that,  bj 
reason  of  tbe  fact  that  Trimmler  was  a 
party  to  the  actions  for  foreclosure  of  tb« 
morcgegee  on  the  7-acre  tract  and  the 
SO-acre  tract,  and  suffered  the  sales  thenin 
ordered  to  be  made  tree  from  the  Uen  ot 
his  Judgment,  those  tracts  were  now  a- 
empt  from  the  lien  of  sndi  ]udgmi«t,  and 
that,  for  the  balance  due  on  the  Trlmmior 
Judgment,  resort  must  be  had  to  the  sev- 
eral tracts  In  the  following  order :  first, 
to  the  184-acre  tract, sold  to  Hunter;  next 
to  the  White  Oak  tract,  sold  to  L.  A.  Mills; 
next,  to  the  Nlmrod  Moore  tract,  sold  to 
C.  E.  Smith;  and  last  to  theTomW^oHord 
tract,  sold  to  the  plaintiff.  It  la  perttapi 
proper  to  state  here  that  a  delfenae  set  up 
by  the  owners  of  the  Hunter  tract,  based 
upon  an  allseed  estoppel,  which  wlH  be 
mure  fully  stated  hereafter,  was  overmlfO. 

From  the  Judgment  rendered  beluw,  tbe 
heirs  of  Hunter  and  the  heirs  of  Mills,  botb 
of  whom  bad  died,  alone  appeal,  upon 
the  several  grounds  set  out  la  the  record, 
by  which,  in  addition  to  the  queattons  al- 
ready considered,  as  to  the  validity  of  tue 
Trimmler  judgment,  and  as  to  whether  tbe 
same  should  not  be  regarded  as  sattefled 
by  operation  of  law,  th^  make  substan- 
tlaHy  thefolluwlngquestlons :  (1)  Wheth- 
er tbeorderof  liability  of  the  several  tracts 
of  land  to  tbe  satisfaction  of  the  Turner 
Judgmoit  should  be  fixed  by  the  dates  at 
which  they  were  actnallysold,  or  whether 
the  dates  should  be  ascertained  by  refer- 
ence to  the  dates  ot  tbe  mortgages  und«r 
which  some  ot  the  tracts  were  sold;  i-l 
whether,  as  against  these  appellan'te,  tbe 
Trimmler  Judgment  should  not  be  reduced 
by  the  value  of  tbe  7-acre  and  the  S0-acf« 
tracts,  which  Trimmler  allowed  to  be  sold 
free  from  the  lien  of  hts  Judgiuent;  (S> 
whether  the  present  holder  en  the  Trim- 
mler  Judgment  is  not  estopped,  by  his  rrp- 
resentatlons  to  Hunter  when  he  bought, 
from  enforcing  tbe  lieu  of  tbe  Judgmeot 
against  the  Hunter  tract;  (4)  Ifao,  wheth- 
er the  Trimmler  Judgment  shoald  not  be 
credited  with  the  value  of  the  Hunter  land 
before  it  can  be  enforced  against  the  tract 
bought  by  L.  A.  Mills. 

Counsel  for  the  holder  of  the  Trimmler 
Judgment  has.  In  accordance  -with  tbe 
proper  practice,  also  given  notice  that  be 
wIH  endeavor  to  sustain  tbe  jndffment  be- 
low so  far  as  the  matter  of  eatctppel  is 
concerned,  upon  the  ground  tbat  thecl^ 
cult  Judge  erred  In  receiving  the  testlmonr 
of  J.  H.  T.  Hunter,  Whl^  was  duly  ex- 
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c«pteil  to  at  the  time.  It  U  not,  and  can- 
not be,  denied  tbat  the  rale  la  wdl  aettied 
tbat,  where  a  Jadjpuent  debtor  mile  por- 
tions (rf  his  land  covered  by  the  lien  of  a 
JudgmeDt,  at  different  timee,  to  sncceeslTe 
porchasers,  the  first  purchaaer  has  an 
equity  to  require  that  the  lien  shall  be  first 
enforced  asalnst  the  last  parcels  par- 
chased,  so  tbat  the  land  shall  be  sold  un- 
der the  lien  tn  the  inrene  order  to  tbat  in 
which  ft  was  sold  by  the  Jodsment  debtor. 
This  well-settled  mle  rests  upon  the  prln- 
dplee  that,  whrae  the  first  purchaser 
bays,  leaving  in  the  hands  of  the  jnds- 
ment  debtor  property  snfflclent  to  satisfy 
the  Jodgmmt  eitdier  in  whole  or  in  part, 
aa  the  case  may  be.it  wonld  be  manifestly 
inequitable  to  allow  bis  property  sold  tor 
Idle  payment  ol  the  debt  of  his  vendor  no- 
til  all  the  property  of  the  vendor  is  ex- 
baosted,  and  that,  wben  the  second  par- 
chaser  bays,  he  buys  subject  to  such  equi- 
ty. To  use  the  language  of  Kent,  Ch..  ]n 
Clowes  V.  Dickenson,  5  Johns.  Ch.  241,  "he 
sits  in  the  seat  of  his  grantor. "  It  seems 
to  tiB  that  the  same  principle  applies  with 
eqval  foree  to  a  case  where  tliere  are  sev- 
eral sncceeslve  mortgagee  on  different 
tracts  of  land,  all  of  which  are  covered  by 
the  Uen  of  a  senior  Jndgment,  and  that  in 
such  a  case  the  first  mortgagee  has  an  eq- 
uity to  require  that  resort  shall  first  be 
had  for  the  satisfaction  ol  the  lien  of  the 
Jadgment  to  tl»  lands  last  morteaged. 
See  Bank  f.Uoward.  1  Strob.Eq.l7B,  and 
tbe  cases  tberaln  dted.  Bnt  it  Is  contend- 
ed, as  we  understand,  that,  while  this 
may  be  true  so  for  as  the  rights  of  a  mort- 
gagee are  concerned,  It  is  not  necessarily 
true  as  to  the  rights  of  a  purchaser  at  a 
sale  for  the  torecloBure  of  such  mort^cage. 
That  is  to  say,  while  it  may  be  true  that 
a  mortgagee  may  have  the  right  to  invoke 
tlia  eqaity  above  mwldoaed  for  the  pur* 
pose  m  securing  the  payment  of  his  mort- 
gagfi  debt, yet  tbat  it  does  not  follow.nec- 
eaaarUy,  that  a  third  person,  buying  at  a 
sale  .for  foreclosure  of  the  mortgage,  has 
any  such  equity,  especially  where,  as  In 
this  case,  the  event  shows  that  the  mort- 
l^ged  property  was  more  than  sufllcient 
to  pay  the  mortgage  debt,  thus  leaving  In 
tbe  hands  of  the  original  debtor  property 
in  tbe  shape  of  wbat  Is  colled  the  '*oqult7 
of  redunptlon, "  until  the  sale  for  foreclos- 
ure was  made.  There  is  much  force  In  this 
view.  As  a  mortgage,  under  oar  law.  is 
not  a  conveyance,  the  1^1  title  to  the 
property  remains  In  the  mortgagor  until 
soldunderproceedlDgBforforeclosnre;  bat, 
each  title  being  subject  to  tbe  li«i  of  thA 
mortgage,  and  to  sale  In  satisfaction  of 
snch  lien,  what  really  Is  in  the  mortgajcor 
is  only  so  much  of  the  property,  or  Ita  val- 
oe,  aa  may  be  tn  excesa  of  the  niortKnge 
debt.  What  thus  remains  In  the  mort- 
gagor Is  as  much  his  property,  and  ae 
■ueb  subject  to  the  payment  of  his  debts, 
as  any  other  property  be  may  bave 
not  covned  by  any  lien.  Now,  while 
It  appears  that  Wlnsmith  sold  his  equi- 
ty of  redemption  in  the  Nlmrod  Moore 
place  to  C.  E.  Smith  before  either  Mills  or 
Hunter  bought,  It  does  not  appear  that 
bis  equity  of  redemption  In  tbe  Tom  Wof- 
f ord  place  was  ever  sold  until  after  both 
Hiils  and  Hnuter  bought ;  and  hence  that 


tnterest  In  tbe  Tom  Wolford  place,  what- 
ever it  may  be,  should  flrat  be  snbjeeted 
to  the  payment  of  the  Trlmmier  Jndgment, 
before  resort  ran  be  had  elthw  to  the 
Mills  or  Hunter  land.  It  seems  to  us  that 
it  would  not  be  Just  to  use  the  result  of 
the  sale  of  the  Tom  Wofford  place  under 
the  Judgment  for  foreclosure  as  a  test  ot 
the  value  ol  the  equity  of  redemption  la 
that  place,  beuanse,  both  that  and  the 
Nlmrod  Moore  place  having  been  em- 
braced in  the  same  mortgage.  It  would 
be  equitable  that  each  of  those  places 
should  be  made  to  contribute  ratably  to 
the  payment  of  the  mortgage  debt.  But, 
as  Winsmlth's  equity  of  redemption  in  the 
last-named  place  had  been  previously  sold 
by  him  to  Smith  for  $2,000,— a  earn  more 
than  sufficient  to  satisfy  the  mortgage 
debt.— it  is  not  Improbable  that  the  Tom 
Wofford  place  was  made  to  contribute 
more  than  its  lair  proportion  to  the  pay- 
ment of  the  mortgage  debt  by  the  sale  for 
lurecloanre.  as  it  brought  at  that  sale  $1,- 
810,  while  the  Nlmrod  Moore  place  only 
brought  9890.  In  order,  therefore,  to  aa- 
certaln  tl»  value  ta  the  equity  of  redemp- 
tion in  the  Tom  Wofford  place,  which  stlU 
remained  the  property  of  the  Judgment 
debtorat  the  time  of  the  sale  both  to  Mills 
and  Hunter,  and  which,  therefore,  was  first 
liable  to  the  payment  of  tbe  Trlmmier 
Jndgment,  the  value  of  the  two  places— 
Tom  Wofford  and  Nlmrod  Moore— should 
be  ascertained  by  testimony ;  and  this  will 
afford  tbe  means  of  determlnl  ng  the  propor- 
tions in  which  each  was  equitably  liable 
for  the  mortgage  debt,  and  deducting  the 
proportion  lor  which  tbe  Tom  Wofford 
place  was  liable  from  its  real  value  will 
give  the  true  value  ot  theequlty  of  redemp- 
tion ill  that  place,  to  which  extent  that 
place  should  first  be  subjected  to  the  pay- 
*ment  ot  the  Trimmler  Judgment. 

Tbe  same  principles  would  have  been 
applicable  to  the  equity  of  redemption  in 
tbe  7-acre  and  the  20-acre  tract,  which 
were  not  sold  until  after  tbe  sales  to  Mills 
and  Hunter;  bnt.  as  the  circuit  Judge  held 
that  both  of  those  tracts  were  exempt 
from  the  lien  of  tbe  Trlmmier  Judgment, 
and  as  there  was  no  exception  to  or  ap- 
peal from  such  ruling,  no  port  ot  dther  <tf 
tiiese  tracts  can  now  be  subjeeted  to  the 
payment  of  the  Trimmier  Judgment.  It  Is 
true  that,  while  none  of  the  parties  ap- 
pealed from  so  much  of  the  decree  as  ex- 
empted those  tracts  from  liability  to  the 
Trlmmier  Judgment,  the  belrs  of  Mills  and 
of  Hunter  have  appealed  upon  tbe  ground 
that  the  circuit  Judge  erred  in  not  holding 
that,  as  against  these  appellants,  the 
Trimmler  Judgment  should  DC  reduced  by 
tbe  value  of  those  two  tracts:  and  there- 
fore It  Is  necessary  to  ctmslder  that  qoes- 
tion.  Upon  tbe  principles  above  an- 
nounced, this  position  of  appellants  can- 
not be  sustained  as  to  the  entire  vaJne  of 
those  tracts,  as  the  mortgages  thereoD 
antedated  the  sales  to  Mills  and  Honter, 
but  should  be  sastalned  as  to  the  value  of 
the  equity  of  redemption  therein,  to  be  as- 
certained in  the  mode  indicated  as  to  the 
Tom  Wofford  place:  for  such  equity  of  re-, 
demptlon  was  not  sold  until  after  the 
sales  to  Mills  and  Hunter  were  made. 
Trimmler,  having  been  apartjctothe  ao- 
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tiona  tor  the  f oreeloeare  of  the  mortgaffea 
on  both  of  these  tracts,  must  be  reffaraed 
aa  having  volnntarily  acqnl^ced  In  the 
application  of  the  value  of  the  equity  of  re* 
demption  therein  to  the  mortwases,  one 
of  which  he  held  himself,  when  the  same 
wa0»  in  eqnity,  first  applicable  to  bis  Juds- 
inent,and  must,  therefore,  account  for  such 
misapplication  by  a  reduction,  as  to  theee 
appellants  only,  who  alone  make  the  quee- 
ttoa,  of  his  Judgment  to  the  extent  of  such 
value,  If,  Indeed,  the  testimony  shall  show 
It  to  be  anytfainji;. 

It  only  remains  to  consider  the  matter 
of  estoppel  set  up  by  the  Hnnters,  and  the 
consequent  effect  thereof,  if  allowed,  on 
the  land  bought  by  Mills.  As  this  depends 
larKe!y,if  not  entirely, upon  the  testimony 
of  J.  H.  T.  Turner, — one  of  the  heirs  of  the 
purchaser,  R.  C.  Hunter,  and  a  party  to 
this  action,— it  will  first  be  necessary  to 
determine  the  question  raised  by  counsel 
reprasetiting  the  Trlmmler  Judgment  as  to 
whether  such  teatimonyf  whlcn  is  clamed 
to  be  Incompetent  under  section  400  ot  the 
Code,  was  admissible.  This  witness  was 
not  called  to  testify  as  to  any  transaction 
or  commnnlcatlon  between  the  deceased, 
Trtmmler,  and  the  witness,  but  as  to  a 
transaction  or  communication  between 
Trimmier  and  a  third  person,— the  pur- 
chaser, R.  C.  Hunter,— and  hence,  under  the 
cases  of  Roe  v.  Harrison,  0  S.  G.  270,  and 
HujKhey  v.  Elchelberger,  11  S.  C.  86,  as 
weU  as  under  the  expi'ess  terms  ot  tfae  sec- 
tion, "between  such  witness  and  a  per- 
son at  the  time  of  such  examination  de- 
ceased," etc.  We  do  not  think  there  wa« 
any  error  on  the  part  of  the  circuit  Judge 
in  receiving  the  testimony  in  question. 

Wbat»  then,  was  the  effect  of  the  testi- 
mony ?  It  seems  to  ns  to  be  Impossible  to 
avoid  the  cottclnslon  from  that  testimony, 
which  Is  all  set  ont  In  the  case,  that  R.  0. 
Hunterwas  Induced  to  boy  the  land  which 
it  is  now  proposed  to  subject  to  the  pay- 
ment of  the  Trlmmler  Judgment  by  the 

J>osltlve  assurance  of  Trimmier  that  his 
udgment  wonld  never  be  enforced  against 
that  land.  According  to  that  testimony, 
Trimmier,  whoi  applied  to  by  Hunter  for 
Information  and  advice  as  to  whether  he 
would  be  safe  In  buying  the  land,  after  In- 
forming him  that  be  held  this  Judgment 
against  Wlnamlth,  and  thatWlnsmlth  had 
a  plenty  of  other  property  to  pay  It,  used 
this  language:  "I  will  assure  you  what  I 
have  got  against  Wlnsmith  *will  never 
cause  you  any  trouble. "  In  the  face  of 
Kucb  testimony,  which  was  manlfefttty  cred- 
ited by  the  circuit  Judge,  to  allow  this 
Judgment  now  to  be  enforced  against  this 
land,  probably  to  the  extent  of  Its  full 
value,  would  be  highly  Inequitable;  and  we 
must,  therefore,  conclude  that  the  admin- 
istratrix of  Trimmier  is  estopped  from  do- 
ing so. 

If  this  be  so,  then  It  is  contended  by  the 
other  Api>ellant8,  the  heirs  ot  Mills,  that. 
Inasmuch  as  Trimmier  hats  estopped  him- 
self from  subjecting  the  Hunter  land  to  the 
payment  of  his  Judgment,  which  would 
otherwise  have  been  liable  to  beexhauated 
before  the  land  bought  by  Mills  could  be 
reached,  the  said  Judgment  cannot  now 
be  enforced  against  the  Mills  land  except 
■fur  such  balance  as  may  remnlu  due  there- 


on after  deducting  the  value  of  the  Hunter 
land.  Thlsposltionls,  wethlnk.welltaken; 
for.  as  Mills,  by  the  voluntary  act  of  Trlm- 
mler, has  bean  deprived  of  his  eqnity  to 
throw  the  Trlmmler  Judgment  upon  ths 
Hunter  land  before  the  land  bought  by  Mills 
could  bei'eached,that]ttdgmeDteaiiDOw  be 
enforced  against  the  Mills  land  only  tu  the 
extmit  tor  which  it  would  hBTe  been  liable 
If  Trlmmler  had  not  by  his  own  act  de- 
feated theorlffinal  equity  of  Mills.  But  the 
other  parties^  to  this  action  who  may  be 
affected  thereby,  not  having  raised  any 
such  question,  either  by  exception  or  oth- 
erwise, are  now  precluded  from  dolncf  so, 
and  ther^ore  cannot  avail  themsdves  of 
the  benefit  which  the  heirs  of  Mills  have 
claimed  by  their  exertions. 

The  practical  result,  ther^ore,  must  be 
this:  that  the  Trimmier  Judgmeot  cannot 
be  enforced  against  tfae  Hunter  landat  all, 
but  that,  for  any  balance  which  may  be 
due  thereon  after  deducting  the  value  of 
the  Hunter  land,  as  well  as  tbevalDeot 
theequlty  of  redemption  In  the7-acre  tract, 
the  20- acre  tract,  and  the  Tom  Wofford 
tract,  should  first  be  enforced  against  the 
Mills  land,  and  that  the  balance  remaining 
due  on  the  Trlmmler  Judgment  after  de- 
dnctingauch  amount  as  may  be  paid  there- 
on out  of  the  Mills  laud.  It  any^  but  with- 
out deducting  the  value  of  theHunterland 
or  the  value  of  the  eqnl^  ot  tednnpttoii  In 
eltherol  tiie three  tracts  above  mentioned, 
be  paid  first  ontoftheNlmrodMooreplace, 
and  next  out  of  the  Tom  Wotlord  place. 
There  being  no  appeal  by  any  of  the  par- 
ties from  so  much  ot  the  decree  as  relates 
to  the  costs.  It  must  necessarily  be  af- 
firmed In  that  respect.  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  dr^ 
cult  court  be  modified  as  herein  IndleatBd, 
and  that  the  case  be  remanded  to  that 
court  tor  such  further  proceedings  as  may 
be  necessary  to  carry  ont  the  vlem  hsrclB 
announced. 

Simpson  and  McCtowAN,  JJ.,  concur. 


MooRK  v.  Trimmier. 

(Si^eme  Court  0/ South CofvUno.  May2,1890.) 

On  petition  of  Baxter  H.  Moore  tor  re- 
hearing.  For  former  report,  see  ante,  648. 

Frb  Curiam.  We  have  car^uUy  exam  • 
Ined  this  petition, and, finding  thatno  ma- 
terial fact  or  principle  of  law  has  been 
overlooked,  there  Is  uo  ground  for  a  re* 
hearing.  The  petition  is  therefora  dis- 
missed. 


Moore  v.  Trimmier  et  aJ. 
(Supreme  Court  o/£(outf»  Carolina.  Xay  8,1890:) 
Appeal— RHCOBD—AifBirDif  BUT. 
PetltloQer  had  answered,  admitting  the  aUe- 
gatiOQB  of  the  complaint,  and  submitted  Ela  rigfate 
to  tbe  protection  of  the  court.  Although  otherde- 
fendants  appealed,  be  did  not.  Tbe  note  relied 
upon  by  peUtioner  do  not  appear  In  the  cmae.  Held 
that,  after  the  oase  bad  bew  decided  on  appeal.  It 
was  too  late  to  apply  for  leave  **  to  amend  the  orief  * 
by  inserting  these  zacta. 

On  petition  of  C.  B.  Smith  tor  rehearing. 
For  former  report,  see  ante. 
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Feb  Gdhiam.  Tbe  facts  stated  In  this 
petition  are  not  such  as,  In  our  judgment, 
can  be  considered  on  a  motion  for  rehear- 
ing. The  record  upon  which  this  appeal 
wttH  heard  by  this  conrt  showa  that  the 
petitioner  was  duly  made  a  party  defend- 
ant, and  filed  an  answer  In  which  he  "  ad- 
mits tbe  alt^atlons  of  the  complaint,  and 
submits  his  ligrhts  to  the  protection  of  the 
conrt;**  that  the  circuit  decree  adjudged, 
among  other  things,  that  the  land  of  peti- 
tioner, tbe  Nlmrod  Moore  place,  was  liable 
to  be  sold  before  resort  could  be  had  to 
the  land  of  the  plaintiff,  the  Tom  Wotford 
place ;  that  from  each  decree  there  was  no 
appeal  by  any  of  the  parties  except  the 
belrs  of  Mills  and  the  heirs  of  Hunter;  and 
that  "  due  notice  ot  appeal "  were  gt  ven  by 
the  hdn.  Under  a  record  eitalblting 
these  facts,  to  which  no  objection  was  In- 
terposed by  any  of  the  parties,  this  conrt 
was  bound  to  asatime,  and  old  assume, 
thatall  parties  Interested  were  dulyserved 
with  notices  of  the  appeals  on  behalf  of 
the  h^rs  of  Mills  and  the  heirs  of  Hunter, 
and  proceeded  to  adjudicate  theaereral 
qnestions  presented  by  such  appeals.  The 
facta  now  relied  upon  by  the  petitioner  to 
sustain  his  application.  It  Is  conceded,  did 
not  appear  In  the  case  as  prepared  for  ar- 
gument In  this  court;  and  therefore  it  la 
4iulte  certain  that  this  court  has  not  over- 
louked  any  fact  or  principle  of  law  mate- 
rial to  the  case  as  submitted  for  the  decis- 
ion ot  this  court.  As  to  the  application 
that  the  petitioner,  be  allowed  now  to 
«><>me  In  "and  amend  the  brief "  by  Insert- 
ing therein  new  and  additional  facts,  we 
tlilnli  it  comM  too  late,  after  the  case  has 
t>eeii  beard  and  determined  by  this  court. 

Whether  the  facts  stated  in  the  petition 
are  such  as  would  entitle  the  petitioner, 
by  proper  prot^edlngs  In  the  circuit  court, 
to  have  the  ctrcntt  decree  opened,  Is  a  mat- 
ter which  we  have  no  authority  now  to 
consider;  and  as  to  that  we  are  not  to  be 
r^arded  as  expressing,  or  even  Intimat- 
ing, any  opinion  either  one  way  or  the 
other.  But,  with  a  view  to  afford  the  pe- 
titioner an  opportunity  to  make  such  ap- 
plication. If  he  shall  be  so  advised,  the  re- 
mittttar  wlU.be  retained  nntil  the  further 
order  of  thlo  conrt.  Thongh,  to  avoid 
any  misapprehension,  we  must  agidn  re- 
I>eot  that  this  is  not  to  be  regarded  as 
any  Indication  whatever  that  snch  appli- 
cation can.  In  our  Judgment,  be  success- 
fully made.  It  Is  therefore  ordered  that 
tbe  petition  be  dismissed  without  preju- 
dice to  the  right  of  the  petitioner  to  make 
such  application  as  be  may  be  advised  to 
the  drcnlt  conrt  lor  relief. 

Huff  v.  Latimkr. 

(Aunvme  Court  of  South  Carolina.   May  14, 
1S90.) 

AFrsAZf— DniOBfljLi^BscoBD. 
Where  the  fact  that  an  appetil  was  taken  be- 
fore the  judgment  was  entered  of  record  tntbeolr- 
CQit  conrt  does  not  appear  in  tbe  "  brief  "  prepared 
lor  aivument,  ander  Code  Civil  Proc  S.  C.  |  tt^ 
«iibd.  3,  a  motion  to  dismiss  wlU  be  denied. 

Motion  to  dismiss  appeal. 

Code  Civil  Proc.  S.  C.  5  845,  prescribes 
rules  for  making  up  the  record  fur  appeal. 
Sabdlvlslon  2  provides  that  appellant 


shall  give  notice  of  his  Intmtion  to  appeal 
10  days  after  judgment,  and  that  80  days 
thereafter  he  shall  prepare  a  "case"  with 
exceptions,  and  serve  them  on  respondent, 
who  shall  proposeany  alteration  or  objec- 
tion he  wishes,  and  the  "case "shall  be  set- 
tled as  prescribed  by  the  rules  of  the  su- 
preme conrt.  This  *'^case**or  "brief**  la  the 
record  before  the  conrt. 

Mr.  Bfytbe,  for  motion.  Mr.  Walls,  oon- 
tra. 

Feb  Curiah.  Upon  the  call  of  this  case 
for  bearing  in  tJie  sapreme  court,  the  re- 
spondents* attorney  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  appeal  was 
taken  before  Judgment  was  satered  npln 
the  circuit  court.  It  Is  a  cose  at  law,— ac- 
tion for  damages  tor  seisure  of  personal 
property  (863  pounds  of  seed  cotton)  un- 
der claim  for  rent  of  land.  The  supreane 
court  refuses  the  motion,  on  the  ground 
that  it  does  not  appear  in  the  brief  pre- 
pared for  argument  In  the  supreme  court 
tbatthe  appeal  was  taken  before  judgment 
entered  up,  as  alleged. 


COTOHBTT  r.  SATAMNAa  &  T.  RT.  GO. 

(Supreme  Court  tif  Cttorgta.  Hardi  IT,  1800^) 

JXIUXT  TO  FABSS:rGBBS— EVJDKHOS, 

In  an  aotion  by  a  passenger  for  personal  In- 
juries,  where  tbe  evidence  shows  that  plalnUff 
started  into  another  car  to  get  water  whiia  the 
train  was  moving  slowiy,  but  starved  a  minute  on 
the  platform  to  talk,  and,  jnrt  as'  he  was  passine 
on,  tbe  oonpllDg-pin  broke,  and  the  oars  parted, 
throwing  htm  on,  » Is  error  to  direct  a  nonsuit  on 
the  ground  that  plain tiil  was  nob  in  tbe  exercise  of 
ordlnarr  care. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

Cotchett  sued  the  railroad  conopany  for 
damages  for  personal  Injuries.  Upon  the 
trial  ot  tbe  case,  tbe  evidence  for  plaintllf 
was  that  on  the  night  of  17th  of  August, 
1887,  he  was  a  passenger  on  defendant's 
train  coming  to  Savannah  from  Tybee. 
It  was  an  excursion  train,  and  there  were 
a  large  number  of  people  on  It.  The  train 
was  going  very  slowly  at  the  time  plain- 
tiff was  hurt.  Ue  was  sitting  In  one  of 
the  cars,  and  when  the  train  was  abont 
to  stop  got  up  to  get  some  water.  There 
was  none  In  the  car  where  he  had  been  sit- 
ting, Bu  he  started  Into  the  next  car.  He 
got  to  tbe  platform  of  tbe  next  car,  and 
stopped  there  a  minute  tospeak  to  amau. 
As  be  was  In  tbe  act  of  starting  ou,  be 
put  his  right  foot  In  the  doorway  of  the 
car,  and  raised  his  left  foot,  when  the  cars 
separated.  Uewasthrownot(,andthecar- 
wheel  went  o  verbisfoot,  cmshlnglt  so  that 
it  had  to  be  amputated.  The  car  was  go- 
ing very  slowly.  Tbe  Immediate  cause  of 
bis  falling  was  the  breaking  of  the  link 
or  of  tbe  coupltng-pln.  Plaintiff  was  per- 
fectlysober  at  the  time  of  the  accident.  If 
the  pin  or  link  had  not  broken,  lie  would 
not  have  fallen,  but  this  breaking  caused 
the  automatic  air-brakes  to  stop  the  car 
suddenly,  and  the  Jerk  thus  caused  threw 
him  out.  Plaintiff  did  not  recollect  that 
there  was  any  sign  or  notice  on  the  door 
requesting  the  passengers  not  to  stand  on 
the  platform,  although  there  may  have 
berai  one*  as  there  generally  ls,.X)n  posaen- 
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iter  eoactaea.  There  was  some  evidence 
tandtng  to  show  tbat  the  conpllDgs  or  the 
pins  need  by  defendant  were  small,  salt- 
able  for  lifcht  BQburban  work,  but  not  for 
heavy  work,  and  more  apt  to  break  than 
the  laiver  couplings.  There  was  evi- 
dence as  to  the  extent  of  the  Injury,  Buffer- 
Ing,  loss  of  time,  medleal  expenses,  etc., 
not  necessary  to  be  here  set  forth.  The 
court  granted  a  nonsuit,  basing  Its  Jud^- 
ment  upon  the  ground  that  the  evidence 
of  plaintiff  showed  that  he  was  not  In  the 
observance  of  ordinary  care, 

Denmark  A  Adtima,  tor  plalntttt  In  et- 
roT.  J.  Jt.  Saaaajr,  tor  ddendant  in  error. 

BLA.NDFOBD,  J.  In  thls  ease  the  court 
awarded  a  nonsuit.  The  plaintiff  except- 
ed, and  says  that  this  was  error.  We 
are  of  the  opinion  tliat  the  court  commit- 
ted error  In  awarding  a  nonsuit  in  this 
case;  that  the  same  should  have  been  sub- 
mitted to  a  Jury.  Judgment  reversed. 


FoKBBS  r.  Ghisholu  et  al. 
iSuipnme  Court  tif  Oeorgta.  Msrah  Ifl,  1S80.) 

LUWBBBS*  LlBXfr— BOVA  FiDB  PUBOHUBBS. 

The  bona  ftde  parcliaae  of  perwmsl  proper^ 
ty,  Is  paymeDt  of  an  antooedent  debt,  before  the 
property  was  seized  aoder  a  laborer's  ^neral  lien, 
will  prevail  over  such  lien,  no  notice  of  the  lien, 
bring  brought  home  to  the  parohaser,  altbough 
the  written  oonveyance  oontemplated  by  the  par- 
tlee  at  the  time  of  the  pnrohaae  was  not  azecoted 
until  after  the  levy. 
iSyUatnu  bu  the  Court} 

Error  from  superior  court,  Olynn  conn* 
ty;  Atkinson,  Judge. 

This  was  an  action  by  Forties  to  fore- 
close a  laborer's  Uea  on  property  as  be- 
longing to  his  former  employer,  one  Good- 
win. Bclendants,  Cbisholm  &  Co. ,  claimed 
the  property  levied  on  by  parehase  from 
Goodwin,  and  plaintiff  appeals  from  a 
Judgment  for  tbem. 

Andrew  B.  Eatea,  Jr.,  (by  liarriaoo  A 
Peep/es,}  for  plaintiff  in  error.  J.CMo- 
DonaMt  for  defendants  in  error. 

Blbcklbt,  C.  J.  The  eTldence  was  di- 
rect and  positive  that  the  purchase  of  this 
property  was  ma4e  before  the  levy,  al- 
thungh  the  writing  evidencing  title  was 
not  executed  until  afterwards.  The  prop- 
erty in  controversy  being  personalty,  no 
writing  was  necessary  to  pass  the  title. 
Whether  the  purchase  was  bona  Ode  or 
not  was  decided  by  the  Jary,  and  we  see 
no  reason  to  be  dissatisfied  with  their  find- 
ing upon  that  question.  The  grounds  on 
which  evidence  was  objected  to  are  not 
stated,  and  for  this  reason  we  do  not  un- 
dertake to  rule  whether  the  evidence  was 
I>roperly  admitted  or  not.  We,  however, 
see  no  decisive  reason  against  Its  admissi- 
bility. It  would  seem  to  come  In  properly 
OS  a  part  of  thehlstoryotthe  transaction. 
The  court  did  not  err  in  refusing  to  grant 
a  new  trial.  Judgment  affirmed. 


JoNSS  V.  McWattt, 
(AipnnM  Court  qf  Qtorgia.  April  SI,  1S90.) 

BnOTMBHT — BVIDBNOB — J  UKISPIOTIOH. 

The  premises  in  dispute  beiog  bounded  by  a 
oaanty  line,  the  JurlsdioUoB  of  the  court,  as  well 


EFOBTBB>yoL.  11.  (Ga. 

as  the  rights  of  the  partiea,  depends  upon  Uie  oon- 
foi-mity  of  the  verdict  to  the  evidence  as  to  the  sit- 
uation of  the  premises  relatively  to  that  line.  Tha 
verdict  In  this  case,  tfaoagh  a  second  one  ttxr  ttia 
flame  party,  being  ooatrary  to  evidence,  mnst  bs 
set  aslda 
(^Uobua  bv  As  Oourt) 

Error  from  superior  court,  Washing- 
ton county ;  Hikes,  Judge. 
.  Harris  &  Ha  wlloga,  by  Harrison  A 
PeepJes,  for  plaintiff  in  error.  Evans  A 
Evans  and  E.  J.  Hudsont  for  d€lendant  in 
error. 

Blecki^t,  C.  3.  The  Jury  found  In 
favor  of  the  plaintiff  the  premises  In  dis- 
pute, and  a  certain  amount  for  mesne  prof- 
its. The  court  thought  the  finding  wrong 
as  to  the  mesne  profits, and  ordered  anew 
trial  unless  the  plajntiff  would  write  tbem 
oil.  The  plaintiff  having  done  this,  the 
verdict  was  Iflft  to  stand  as  to  the  prem- 
ises. We  think  the  verdict  should  have 
been  set  aside  as  awhole.nnconditionaUy. 
Mot  only  the  weiglit  of  the  evidence  was 
with  the  deteodiuit  below,  bat  the  wbole 
of  ft,  in  so  far  as  it  rested  npon  actual 
knowledse  or  professed  knowledge  by  the 
witnesses  examined.  The  decisive  mntter 
was  tbelocatioD  of  the  Kuchertrall.  This 
trail  is  the  boundary  betv7een  Johnson 
and  Washington  counties,  and  is  aiso  the 
dividing  line  between  the  lands  of  the  par- 
ties to  this  litigation.  If  the  land  In  dis- 
pute liefl  on  one  side  of  the  trail,  it  la  cov- 
enA  by  the  Mc  Watty  grant,  and  is  in 
Washington  county ;  but,  if  on  the  other 
side  of  the  trail,  it  Is  in  Johnson  county, 
and  is  not  embraced  In  that  grant.  None 
of  the  witnesses  who  testified  in  bi^alf  of 
the  plaintiff  below  proleesed  to  know 
where  the  trail  was.  Two  of  those  who 
testified,  for  the  defendant  said  they  did 
know,  and  th^  both  pointed  out  three  ob- 
jects—a  ford,  a  walnut  tree,  and  a  pine 
stump.— as  marking  the  location  of  the 
traU ;  and  botb  of  tbem  testified  that  the 
disputed  premises  lay  in  Johnson  county, 
not  in  Wasblngton  county.  One  of  these 
witnesses  was,  so  far  as  appears,  wholly 
disinterested  In  the  present  controversy. 
They  were  60  years  of  age  or  over,  had 
lived  in  the  nedghbortaood  m  'great  length 
of  time,  and  their  knowledge  of  the  trail 
dated  back  40  or  60  years.  There  was 
nothing  to  suggest  any  error  In  her  testi- 
mony, save  perhaps  the  fact  that  the  land 
granted  to  Mc  Watty  would  notholdootln 
measurement  so  as  tocorrespond  with  the 
grant,  and  the  plat  annexed  thereto,  with- 
out poshing  the  trail  furtber  away  than 
the  location  pointed  out  by  these  witnesses. 
It  is  altogether  Improbable  that  the  cona- 
ty  line  between  Johnson  and  Wasblngton 
has  been  lost  in  the  brief  time  which  has 
elapsed  sincethecreatlon  of  Johnson  coun- 
ty, in  1868.  The  dividing  Hue  must  then 
have  been  known ;  and  it  Is  not  probable 
that  some  of  the  citiiras  in  the  ne^hbor- 
hood  should  not  still  know  it.  Hare  are 
two  who  profess  to  have  that  knowledge, 
and  who  show  by  their  evldencetbat  they 
have  had  opportunity  to  become  correctly 
informed.  This  trail  is  not  mentioned  by 
name  In  the  act  organizing  the  county  of 
Johnsun.  But  we  may  take  It  forgrnnted 
either  that  the  line  has  Iwen  since  changed 
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■o  at  to  correspond  vlth  the  Eacher  trail, 
or  elm  that  tbe  trail,  thooRh  not  named, 
coincides  with  acme  part  of  tbe  boundary 
described  lu  the  act  in  other  terms;  for 
both  parties  to  this  litigation  agreeln  reo- 
ognlalug  the  Eucher  trail  as  the  dividing 
line  between  the  two  counties,  and  as  lAie 
boundary  of  tbe  Mc  Watty  grant.  Accord- 
loR  to  tbe  evldenoe  as  It  eomes  up  to  ua  la 
this  record,  th^land  Indlsputellesln  John- 
son county ;  and  It  followa  not  only  that 
the  plalntttt  has  no  title  to  it  by  virtue  of 
tb«  McWatty  grant,  but  that  the  anperior 
court  of  Waahlngton  county  has  no  Juris* 
diction  to  adjudicate  the  question  of  title 
in  this  action.  This  question  ot  Jurisdic- 
tion renders, it neoeosary  that  weshould  be 
more  than  nsaelly  careful  to  see  that  the 
eTldauee  opholds  the  verdict;  for,  unless 
it  does  so,  tbe  verdict  la  not  only  wrong 
In  ita  result  upon  the  rights  of  the  parties 
litigant,  but  Is  rendered  In  a  court  which 
has  no  Juriadlction.  In  such  a  case,  that 
there  has  been  a  previous  verdict  lor  the 
same  party  has  no  weight.  Until  it  Is 
■liown  by  evidenee  that  the  land  lies  in 
Washington  county,  any  number  of  ver^ 
dicta  declaring,  contraiy  to  evidence,  that 
it  does  He  there,  will  not  serve  to  establish 
the  Jurladlction ;  and,  wlthoutthe  Jurladtc- 
tlon  being  establiahed,  there  can  be  no 
finality  upon  the  question  ot  title.  Judg 
ment  reversed. 


BnuiOMB  r.  Stats. 
(Supreme  Court  of  QeorffUi.  April  21, 1890.) 

BdMUBT— EVIDSHCT— Ikbtbootions. 

Whore  the  praaeme  of  tbe  oaie  Is  not  upon 
the  oorput  delicti,  oat  upon  tbe  question  wbo  la 
Uie  goiitj  party,  and  all  the  evidence  iQcnlpating 
the  aconsed  1b  circumstantial.  It  Is  error  for  the 
court  to  Inatmct  tbe  Jury  tbat  theoaae  Is  not  found- 
ed  entirely  upon  arownstantisl  testimony,  bnt 
tliat  there  u  both  positive  and  clronmrtsntM  evi- 


(flt^lobuf  by  9u  Ctowt) 

Error  from  superior  court,  Columbia 
connty;  RONBT,  Judge. 

This  was  an  Indictment  for  burglary. 
Dtfendant  was  convicted,  and  brings  er^ 
ror. 

Twiggs  A  Verdery,  for  plaintiff  In  error. 
Bojkin  Wright,  Sol.  Gen.,  for  the  State. 

BuDOKi^,  C.  J.  There  was  no  contest 
at  the  trial,  and  no  ground  for  any  in  the 
evidence  as  to  the  corpus  deliolA.  The  sole 
qiiGfllionable  element  of  the  case  was  as  to 
whether  the  person  accused  and  on  trial 
was  the  bni^lar.  Tbe  Inculpatory  evi- 
dence tending  to  Identify  him  as  the  guilty 
party  was  wholly  circumstantial.  It  was 
vpry  strong  ei'idence;  nnd,  had  he  been 
convicted  without  any  substantial  error 
of  tbe  court  In  charging  the  Joryi  we 
■taonld  have  been  altogether  satisfied  with 
tbe  verdict.  It  seems  from  the  record  that 
ttaejury hesitated.  Theyremalnedoutfrom 
13to  20  hours,  then  returned,  and  requested 
tbe  court  for  a  further  charge  In  reference 
to  circnmstautial  testimony.  Bespondlng 
to  this  request,  a  further  charge  was 
given,  la  which  the  court  said,  among  oth- 
er things:  "This  case  la  not  founded  en- 
tinly  upon  clrcnmataatlal  t^Umony. 


There  Is  both  positive  and  drcnmatantlal 
testimony.  **  We  think  tbe  Jury  must  have 
understood  this  to  mean  that  there  was 
some  direct  evidence  to  connect  the  ac- 
cused with  the  otfenoe  charged,  for  that 
was  the  only  paxt  of  the  case  upon  which 
the  Jury  could  havefeltany  wantof  further 
Instruction.  There  was  nothing  else  to 
cause  them  to  hesitate  for  a  minute,  much 
less  for  more  than  a  dosen  hours.  We 
think  also  that,  taking  the  language 
above  quoted  in  connection  with  the  con- 
text, the  court  meant  by  "positive  testi- 
mony" the  same  as  direct  testimony.  Inas- 
much as  positive  was  contrasted,  not  with 
n^ative,  but  with  circumstautial,  testi- 
mony. As  we  have  already  said,  there  is 
no  direct  evidence  whatever  as  to  who 
was  the  perpetrator  of  tbe  btirglary.  Mo 
witness  knew  wbo  committed  It ;  nor 
could  the  Jury  know,  except  by  inference 
from  the  varloua  facts  and  clrcumatances 
establiahed  by  the  evidence.  The  ques- 
tion of  the  prisoner's  connection  with  the 
offense  should  have  been  settied  by  the 
Jury,  wthout  any  intimation  from  the 
bench  that  the  evidence  was  not  wholly 
circumstantial  aa  against  blm;  tor  such 
was  Its  nature  and  character.  That  being 
true,  to  warrant  a  conrlctlon.  It  hiid  to 
be  of  such  force  as  to  exclude  every  other 
reasonable  hypothesis  save  that  of  tbe 
guilt  of  the  accused.  Orr  v.  State,  84  6a. 
m\  Martlq  V.  State,  88  Ga.  298.  Al- 
though we  find  no  other  error  in  the 
charge  of  the  court  complained  of,  we  feel 
constrained  to  order  a  new  trial.  Were 
we  a  Jury,  and  not  merely  a  reviewing 
court,  we  might  feel  warranted  in  allow- 
ingthe  conviction  to  stand.  Butthe  right 
of  trial  by  Jury  Involves  the  right  to  be 
tried  without  any  material  error  in  the 
charge  of  the  coart  as  to  the  nature  ot  the 
evidence  by  the  aid  of  which  the  Jury  are 
to  arrive  at  their  verdtet.  Judgment  re- 
versed. 

Crinb  t.  East  Tbnnrssbb,  Y.  ft  G.  By.  Co. 
(Supreme  Court  of  Ooorgia.  narcib  19, 1890.) 
OuuBBS— Passskqbki  on  Frxioht  l^Aia. 
One  who  takes'  paasage  on  a  freight  train 
ratber  than  walta  few  hours  for  apassengertrain, 
and  is  injured  by  a  Jolt  caused  by  coupling  oars, 
cannot  recover,  where  the  jolt  was  not  caused  by 
tbe  negUeenoe  of  the  company's  servants,  bat  was 
naual  ana  necessary  In  oon^mg  the  cars. 

Errorfrom  superior  court,  Appling  coun- 
ty; Atkinson,  Judge. 

The  official  report  referred  to  in  the  opin- 
ion Is  as  follows : 

Action  by  Marcus  Crlne  against  tbe  East 
Tennessee,  Virginia  ft  Georgia  Ballroad 
Company  for  damages  for  personal  Inju- 
ries sustained  by  him  while  a  passenger  on 
one  of  Its  trains.  The  evidence  for  the 
plaintiff  tended  to  ahow  that  the  train  on 
which  tbe  plaintiff  was  hurt  was  a  freight 
train  of  defendant,  which  plaintiff  boarded 
on  January  4, 1887,  at  Baxley,  about  4 : 30 
o'clock  in  the  afternoon,  to  go  to  Lumber 
City.  He  paid  bis  fare  to  Lumber  City. 
At  PrentisB,a  station  between  Baxley  and 
Lumber  City,  tbere  were  various  move- 
ments of  the  train  backward  and  forward, 
by  one  of  which  plaintiff  was  knocked 
from  tha  seat  In  the  cab  which  he  was  uc- 
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cupying,  and  thrown  aKQlnBt  the  brake- 
wheel  in  the  cab,  and  aeriouBly  hurt.  Thle 
occurred  after  dark,  about  6  o'clock  In  the 
eveniUK-  There  bad  been  a  lantern  In  the 
cab,  but  the  conductor  took  it  out,  so 
that  the  cab  waa  not  lighted  at  the  time 
of  thelnlury;  and  at  that  time  there  was 
no  train  hand  In  the  cab.  At  the  time  of 
the  accident,  plaintiff  was  sitting  about 
four  or  five  feet  from  the  top  of  the  brake- 
wheel,  which  brake-wheel  was  five  or  six 
feet  from  the  floor,  and  two  or  three  feet 
falghnr  than  the  seat  plaintiff  was  on. 
There  were  other  paasengers  In  the  cab. 
The  train  came  back  with  a  very  heavy 
force,  and  it  was  by  reason  of  this  that 
plaintiff  was  thrown  on  the  brake-wheel. 
The  plaintiff  testified,  among  otherthlngs, 
that  he  believed,  It  the  train  had  been  han- 
dled right,  and  a  brakeman  had  been  in 
there  to  put  on  the  brake,  the  accident 
would  have  been  avoided.  The  brakeman 
had  been  left  behind  at  Jeasup.  Plaintiff 
was  knocked  senfleless,  and  when  he  came 
to  his  senses  was  on  the  seat,  and  two  gen- 
tlemen were  trying  to  assist  him.  He  fur- 
ther testified :  **  1  guess  the  Jerk  was  from 
Btop^g  too  suddenly.  They  started  off, 
then  came  this  sudden  Jerk  or  stop.  That 
la  an  I  know.  It  Just  stopped.  I  was  hurt 
when  they  stopped.  It  was  a  Jerk  from 
the  car  or  engine;  and  the  whole  train 
moved,  and  then  stopped  rlglit  at  once, 
and  threw  me,  as  well  as  the  balance  of 
the  passengers,  out  of  their  seats. "  Other 
men  In  the  car  were  thrown  down,  and 
pliUntiff  heard  scrambling  and  screaming, 
and  one  or  more  passengers  talking  about 
bow  rough  It  was,  and  how  the  road  was 
carried  on.  Plaintiff  had  frequently  ridden 
on  freight  trains  on  this  road ;  took  this 
train  because  he  did  not  want  to  get  up  at 
2  o'clock  in  thB  morulng  to  take  the  regu- 
lar passenger  train.  He  knew  there  would 
be  a  passenger  train  that  nlghc,  but  did 
not  know  when  It  would  arrive,  as  It 
never  came  on  time.  Plaintiff  was  the 
only  one  hurt,  that  he  knew  of.  He  told 
the  conductor  he  was  hurt,  and  the  con- 
ductor did  all  he  could  forhlm,— made  him 
a  fire,  but  had  no  water  to  give  blm,  and 
plaintiff  asked  him  for  water.  A  person 
who  was  standing  on  the  steps  leading 
from  the  bottom  to  the  top  part  of  the  cab 
testified  that  a  person  with  whom  he  was 
talking  was  knocked  down  the  steps,  and 
he  himself  would  have  fallen,  If  be  had  not 
had  hold  of  the  banister,  and  that  he 
heard  some  scrambling  and  groaning,  like 
some  one  was  hurt;  and  some  one  said  it 
wasadrummer  or  an  Irish  peddler.  Plain- 
tiff was  a  drummer.  The  train  cameback 
with  considerable  force,  and  this  witness 
thought  the  train  was  taking  on  cars, 
and  coupling  them.  There  was  testimony 
as  to  the  extent  of  plaintiff's  injuries,  his 
loss  of  time,  age,  expectancy  of  life,  etc.,  not 
now  material  to  be  reported.  The  testi- 
mony for  defendant  tended  to  show  that 
the  Jerking  and  lultlng  of  this  train  was 
not  unusual,  and  was  such  as  was  cus- 
tomary in  handling  freight  trains,  and 
that  a  freight  train,  because  of  the  manner 
In  which  It  was  made  up,  could  not  be 
handled  with  the  smoothness  and  ease  of 
a  passenger  train.  The  conductor  denied 
that  his  attention  was  called  at  the  time 


to  plaintiff  beiitg  Injured,  or  that  he  made 
a  fire  for  plaintiff,  but  testified  that  be  did 
not  hear  of  any  one  being  Injured  nntU 
long  after,  and  was  surprised  when  he 
beard  that  it  was  claimed  that  any  one 
was  hurt.  The  brakeman  got  off  the 
train  at  Wheaton,  with  the  permission  of 
the  conductor,  which  left  one  man  short. 
If  he  had  been  on  the  car  and  put  on  the 
brake  the  shock  would  have  been  lessened. 
If  It  was  coming  back  against  the  cab 
with  the  brake  on,  it  would  be  greater,  as 
there  would  be  more  reelstance.  There 
was  also  testimony  for  the  defendant 
tending  to  show  that,  from  the  position 

{>lanltlff  was  in  at  the  time  of  the  allured 
njury,  he  could  not  have  been  hurt  as  be 
testified.  One  of  the  pwsons  who  was  a 
passenger  on  the  train  testified  that  he 
did  not  remember  about  anybody  being 
hurt.  Another  testified  that  there  was  a 
slight  shock,  and  In  asfaort  lAme  his  attri- 
tion wascalled  to  a  man  sittlngon  the  oiv 
poslte  side,  and  one  Oraham  said,  "That 
man  must  be  sick;"  and  they  went  over, 
and  It  was  ^alntlfl,  and  plaintiff  said  be 
was  hurt.  Witness  offered  plaintiff  some- 
thing to  drink,  and  plalntilf  refused.  The 
shock  did  not  bring  witness-  out  ot  bis 
seat,  and  witness  did  not  see  anybody  gtfb 
thrown.  He  saw  plaintiff  when  he  got 
back  into  bis  seat.  There  was  notlung 
broken  about  the  train  by  the  shock  or 
Jolt.  The  conductor  and  en^neer  bad 
never  before  heard  of  a  similar  accident. 
The  Jury  found  for  the  defendant,  and 

f>lalntlff  moved  for  a  new  trial  on  the  fol- 
owing  grounds :  (1,2,  and  3)  Verdict  con- 
trary to  law,  evidence,  etc.  He  amended 
the  motion,  and  added  the  following 
grounds:  (1)  Error  In  charging:  "The 
character  of  the  property  Is  to  be  consid- 
ered In  determining  whether  or  not  this 
defendant,  Its  servants  and  agents,  used 
extraordinary  care  upon  this  partlcnlar 
occasion  upon  which  these  Injuries  are 
shown  to  have  been  committed  by  plain- 
tiff, provided  It  has  been  shown  to  have 
been  committed  at  all.  What  might 
amount  to  extraordinary  care  with  re- 
spect to  one  class  of  trains  might  not 
amount  to  extraordinary  care  with  re- 
spect to  another  class  of  trains ;  but  the 
degree  of  care  must  be  the  same,  tb«  par- 
ticular kind  of  property  being  consldued, 
and  the  same  standard  being  applied  to 
it."  (2)  Error  in  charging:  ^' Now,  as  to 
whether  they  used  extraordinary  diligence 
yon  are  to  look  to  the  testimony ;  and  the 
court  chaises  you  that,  If  It  should  appear 
from  the  evidence  that  these  Injuries  re- 
sulted from  the  handling  ot  the  train,— 
freight  train,— and  the  plaintiff  took  pas- 
sage upon  a  freight  train  set  aside  for  the 
purpose  ot  transportation  of  freight  from 
one  point  to  another,  and  not  set  aside, 
adapted  to,  or  deslgne*!  for  the  transpor- 
tation of  passengers,  the  court  charges  yon 
that,  if  this  plaintiff  voluntarily  entered 
this  train,  rather  than  wait  for  a  passm- 
ger  train, — that  he  consulted  his  own  con- 
venience, and  took  passage  upon  a  freight 
train, — then  the  eonrt  charges  you  that  he 
took  upon  himself  those  risks  necessarily 
Incident  to  the  managemoit  of  that  pecul- 
iar class  ot  traliiEi.  By  thle  you  will  not 
understand  that  the  dt4j»dant  was  re- 
Digitized  by  VjOOglC 


Oft.)  CBINE  9,  EAST 

lleiwd  from  fbe  hundUiiff  ^  the  frclKbt 
train  with  extraordinary  care  and  olU- 
gence,  but  yon  will  Inquire  whether  ornot 
the  train  in  qttestion  was  handled  with 
that  extreme  care  and  caution  that  every 
pradent  and  thoughtful  man  would  have 
employed  In  handling:  propei'ty  of  like 
kind.  Ton  are  to  look  and  see  whether 
or  not  there  la  aa  much  security  to  paaaeu- 
gam  npon  tretsht  ttalna  as  upon  paaaenp 
ger  trains.— whether,  even  II  the  d^end- 
ants.  In  the  exerclBe  of  extreme  care  and 
Cfiatlon  in  handlln?  tbia  particular  train, 
—whether  or  not  there  la  not  necessarily 
more  danfcer  In  the  one  than  the  other.  If 
this  defendant  exercised  extraordinary  dil- 
igence in  handling  tbls  freight  train,  and 
htjurlcH  reealted  to  this  plaintiff,  then  he 
would  not  beentitled  to  recover,  although, 
had  the  exercise  of  similar  diligence  been 
applied  to  a  paasenger  train,  he  might  not 
have  been  Injured.  The  court  is  requested 
to  charge  the  jury  that  a  man  who  volun- 
tarily takes  passage  upon  a  train  that  Is 
not  a  passenger  train,  but  only  an  ordi- 
nary freight  train.  Is  entitled  to  look  for 
only  such  security  as  that  mode  of  conTey- 
ance  Is  reasonably  expected  to  render.  In 
that  case,  if  he  receives  some  injury  while  he 
was  seated  Inalde  the  cab,  and  the  Injury 
was  caused  by  a  Jolt  or  jar  as  Is  nsual  and 
neceeeary  In  coopllng  the  cars  of  a  freight 
train,  he  cannot  recover.  The  court 
charges  you  that  this  Is  a  correct  principle 
of  law.^  (S)  Error  in  cbarglng:  "The 
coort  chars^  yon  In  addition  to  this, 
that,  where  a  passenger  train  Is  provided 
for  the  transportation  of  paasengersovera 
railroad,  and  one  voluntarily  takes  pas- 
sage upon  a  freight  train  rather  than  wait 
for  a  paasenfccr,  a  railroad  company 
would  not  be  liable  to  him  for  injuries  for 
a  Jolt  or  Jar  In  the  coupling  of  their  cars, 
If  it  was  such  as  was  usual  and  necessary ; 
the  burden  being  upon  the  railroad,  as  I 
have  before  stated."  (4)  Error  In  charg- 
IniE :  "  In  addition  to  this,  you  are  author- 
ized to  Inquire  whether  or  not  It  waa  an 
injury  that  might  be  reasonably  expected 
to  occur  under  the  circumstances.  It  you 
find  such  an  Uijury  was  reasonable,  then 
it  was  the  duty  of  the  company  to  care- 
fully KuaxA  against  the  Jolt  In  coapling 
tlw  cars  that  wuald  produce  such  an  In- 
JniTJ  but  if,  on  the  contrary.  It  was  an  In- 
Jnry  of  a  character  never  before  known  to 
occur,  and  therefore  an  Injury  that  might 
not  reasonably  be  expected  to  occur,  and 
therefore  an  Injury  that  migbt  not  reason- 
ably be  expected undersuchcircumstances, 
and,  in  coapling  and  uncoupling,  the  ma- 
chinery was  handled  as  machinery  of  like 
character  wonld  be  handled  by  a  pradent 
and  thoaghtful  person  In  the  exercise  of 
extreme  care  and  caution,  and  the  Jolt 
was  no  greater  than  the  Jolt  usual  under 
such  circumstances,  then,  even  If  the  plain- 
till  was  Injured  thereby,  in  that  caw  you 
would  be  authorised  to  And  for  defcsid- 
ant."  (6)  Error  In  charging:  "If  a  rail- 
road sopplies  passenger  trains  running  to 
and  from  certain  points,  and,  for  his  own 
convenience,  one  takes  passage  ona  freight 
train,  and  lie  is  Injured  by  jolts  or  Jars 
usual  and  necessary  in  coupling  and  un- 
coupling in  the  pnident  and  ordinary 
handling  of  freight  trains,  he  cannot  re- 
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cover. "  The  motion  was  ovoruled,  and 
defendant  excepted. 

C.  C.  iSiJiit/i,  for  plaintifl  in  error.  Baeoo 
«fi  Batberfyrd,  for  delmdant  In  error. 

Blandforo,  J.  A  verdict  having  been 
rendered  In  this  case  In  favor  of  thedefeud- 
ant  In  error,  the  plaintiff  In  error  moved 
for  a  new  trial  upon  several  grounds,  silk- 
ing as  error  certiUn  charges  of  the  court 
which  are  set  forth  In  the  official  report  <^ 
this  case;  the  substance  of  the  same  bdug 
that  the  court  erred  In  Instructing  the  Jury 
astutiows:  A  man  who  voluntarily  takes 
passage  upon  a  train  which  la  not  a  pas- 
senger train,  but  only  an  ordinary  freight 
train,  Is  only  entitled  to  look  for  such  se- 
curity as  that  mode  of  conveyance  is  rea- 
sonably expected  to  render.  In  tbat  case, 
11  he  receives  an  injury  while  he  Is  seated 
inside  of  the  cab,  and  such  injury  is  caused 
by  a  Jolt  or  a  Jar  such  as  Is  usual  and  nec- 
essary in  coupling  the  cars  of  a  freight 
train,  he  cannot  recover.  When  a  paasen- 
gertralniaprovldedforthe  transportation 
of  passengers  on  a  railway,  and  one  vol- 
untary takes  passage  on  a  freight  train 
rather  than  wait  for  the  passenger  train, 
a  railway  company  would  not  be  liable  to 
him  for  Injuritis  received  from  a  Jolt  or  jar 
in  the  coupling  ol  their  cars,  If  It  was  such 
as  was  usual  and  necessary;  the  burden 
being  upon  the  railroad  to  establish  the 
necessity  ol  the  same.  If,  notwithstand- 
ing the  exercise  of  extraordlnaxy  diligence 
on  the  part  Of  the  railway  company,  such 
Injury  resulted,  the  plaintiff  would  not  be 
entitled  to  recover.  But,  unless  such  dili- 
gence was  established  on  their  part.  If  the 
plaintiff  received  Injuries  In  consequence  of 
the  negligent  acts  of  the  defendant  de- 
scribed In  tbe  declaration,  he  would  be  en- 
titled to  recover.  And,  further,  that  the 
Jury  were  authorized  to  inquire  whether 
It  was  such  an  injury  as  might  reasonably 
be  expected  to  occur  under  the  circum- 
stances; and,  if  they  found  that  such  In- 
jury was  reasonably  to  be  expected,  then 
it  was  the  duty  of  the  company  to  care- 
fully guard  against  a  Jolt  In  coapling  the 
cars  which  would  produce  such  an  Injury. 
But  it,  on  the  contrary,  it  was  an  injury 
of  a  character  never  before  known  to  oc- 
cur, and  thertfore  not  an  Injury  which 
might  reasonably  have  been  expected,  un- 
der the  circumstances;  and  It,  in  couplti^ 
and  uncoupling,  the  machinery  was  han- 
dled aa  machinery  of  like  character  would 
be  handled  by  a  prudent  and  thoughtful 
person  In  tbe  exei'dse  of  extreme  care  and 
caution,  and  the  Jolt  was  no  greater  than 
the  Jolt  usual  under  such  circumstances,— 
then,  even  If  the  plaintiff  wasinjured  there- 
by,the  Jury  would  be  authorized  to  find  for 
the  defendant.  We  think,  under  tbe  facts 
in  this  case, thatthlBwasafalrcfaarge, and 
presented  the  law  correctly.  The  plaintiff 
in  error  took  passage  upon  a  fr^fat  train 
rather  than  wait  a  lew  hours  tor  the  reg- 
ular passenger  train.  He  was  entitled  to 
no  accommodations  other  than  those 
which  are  usually  provided  on  a  freight 
train;  andltmust  be  presumed  that  he  In- 
tended to  risk  any  Jolts  and  jars  that 
might  occur  on  such  a  train  which  were 
not  caused  by  tbe  n^IIgence  of  tbe  agents 
ol  the  railroad  company,  bat  were  lunal 
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and  conseqaent  upon  eneh  mode  ol  travel- 
Ing.  The  argament  BDbmltted  by  the  able 
counsel  for  the  defendant  In  error  la,  to 
our  mind,  unanswerable;  and  we  are  sat- 
Ufledthat  the  injury,  If  any  injury  was  bus- 
tained  by  the  plaintiff  in  error,  was  with- 
out fault  or  negligence  on  the  part  of  the 
defradant  company  or  ItB  agents. 
Judgment  afUrmed. 


MooBB  et  &I.  V.  Bbbd. 
(Bwpreme  Court  of  Qtargia.  Maroh  13,  1890.) 
Oabvibbiisiit— Aixowuros  to  Gahnishu. 
Where  It  waa  necessary,  in  order  to  detei^ 
Hilne  wheUm  the  gsraisbee  owed  the  debtor  any- 
thing, tbatthe  garnishee's  coonsel  should  examine 
verj  lengthy  acoonnta,  which  serrloea  were  shown 
to  M  worth  frcm  tiO  to  tBIL  and  the  garnishee  is 
discharged,  an  aUowanoe  w  t9S  to  lAw  garnishee, 
as  expenses  in  answering,  will  not  be  disturbed. 

Error  from  superior  court.  Qlynn  coun- 
ty; ATKDCBOit,  Judge. 

Jobasoa,  Smith  A  JohnaoB,  for  plaintiff 
In  error.  H^mtnee  A  Bennettt  (by  J.  H. 
Luiapktn,)  for  defendants  in  error. 

Blandfobd.  J.  The  plaintiff  sued  oat  a 
summons  of  garnishment,  which  was 
served  upon  Beed,  and  Beed  employed 
counsel  to  answer  the  same.  The  gar- 
nlsheie  was  discharged  under  the  answer. 
Beed  claimed,  for  expenses  In  answering 
the  garnishment,  $26 ;  and  submitted  evi- 
dence to  the  court  upon  that  question, 
which  showed  that  It  was  worth  from 
f  10  to  $25  to  answer  the  garnishment.  It 
was  shown  by  the  evidence  that  bis  coun- 
sel had  to  examine  a  y&cy  lengthy  account 
between  Beed  and  the  debtor,  in  order 
to  ascertain  whether  Beed  was  Indebted 
to  blm  anything  or  nut.  The  court  al- 
lowed him  $25,  and  this  is  assigned  as  er^ 
ror.  We  think  there  was  no  error  izt  this 
Judgment,  and  it  is  affirmed. 


LoTT  a<  «/.  T.  Mayor,  Ets.»  up  WATCRoas 
et  a/. 

iSu^rem*  Oourt  of  Owrgia.  Ibrcb  U,  1890.) 

HmnCIPAI.  COBPORATIOKS— CONTBACm. 

Where  the  mayor  and  council  of  a  town  have 
the  power  to  contract  an  annual  Indebtedness  for 
lighting  the  town,  they  will  not  be  enjoined,  un- 
der CdHost.  Ga.  art.  7,  |  7,  providing  tnat  a  debt 
cannot  be  incurred  by  atown  without  the  approval 
of  two-thirds  of  the  voters,  from  carrying  out  alO- 

Jears  contract  for  lighting,  by  the  terms  of  which 
1,000  is  to  be  faSA  annuaUy,  so  long      snoh  pay- 
menta  are  ptia  as  they  beoome  dae. 

Error  from  superior  court,  Wareconnty ; 
ATKUffiON,  Judge. 

J.  C.  McDonald  and  L.  A.  Wilson,  (by 
Harrison  &  Peeples,)  for  plain tlffn  in  er- 
ror. J.  L.  Sweat,  fur  defendants  in  error. 

Blandford,  J.  The  mayor  and  council 
of  Waycross  entered  into  a  contract  in 
writing  with  Miles  Albertson,  one  of  the 
defendants,  whereby  it  was  agreed  be- 
tween them  that  Albertson  should  put  In 
a  plant  and  fnmlsb  so  many  electric  lights 
for  the  town  for  the  term  of  10  years :  the 
mayor  and  council,  in  consideration  there- 
of, agreeing  to  pay  to  the  said  Albertson 
the  sum  of  $2,000  annaally,  to  be  paid 


monthly.  The  plaintltb  filed  their  peti- 
tion, asking  l^at  the  mayor  and  coondl 
and  said  Albertson  be  enjoined  from  fur- 
ther  proceeding  to  carry  out  said  contract, 
ailing  that  said  contract  is  the  incur- 
ring of  a  debt  which  Is  required,  under  the 
constitution  of  this  BtHte,(articie7,§  7,)  be- 
fore the  same  can  be  Incurred,  to  be  sub- 
mitted to  the  l^al  qualified  votws  of  said 
town,  and  to  be  adopted  by  than  by  a 
two-tblrds  majority.  The  court  reCaaed 
this  Injnnctlou,  and  plaintiffs  excepted. 
It  is  clear  to  our  mind  that  the  mayor 
and  council  of  Waycross  have  a  right  to 
contract  an  annual  Indebtedness  for  the 
purpose  of  supplying  llghta  to  the  town, 
and  we  do  not  think  that  such  a  contract 
would  be  an  indebtedness  such  as  is  re- 
qoired  by  the  constitution  to  be  aabmlt- 
ted  to  a  vote  of  the  people  of  the  town. 
Whether  this  contract  Inean  an  indebted- 
ness which  Is  required  to  be  submitted  to 
the  voters  of  the  town  under  the  eonatltu- 
tlon  It  is  not  necessary  tor  us  now  to  de- 
cide. It  may  be  that  the  question  may 
never  arise,  ev«i  under  this  contract,  if  the 
sum  stipulated  to  t>e  paid  annually  for  the 
supply  of  lights  is  paid  as  it  becomes  doe; 
and  if  this  is  a  reasonable  expenne  to  be 
Incurred  by  the  city,  and  we  do  not  see 
why  it  is  not,  then  the  question  never 
will  arise.  Should  the  city  make  default 
of  payment,  then  the  question  mightarlee; 
and  It  would  have  to  be  decided  whether 
this  was  such  a  contract  as  imposed  upon 
theclty  an  indebtedness  such  as  Is  contem- 
plated by  the  constitution  to  be  submit- 
ted to  tbe  people.  "Bufflctent  nntottiedaj 
Is  the  evil  thereof."  Let  tbe  light  ahlne 
In  Waycross.  Judgment  afDrmed. 


BouL  V.  East  Tbnnrssbb,  V.  A  Q,  Bt.  Co. 
(Supreme  Court  tff  Qeorffla.  April  14, 188a) 

lCA8T«BAHDSBBVAirt--COKTaiBCTOBTlVsaLIOBNCIS 

Viob-Prihcipau 

1.  In  an  action  by  an  employe  against  a  rail- 
road company  for  personal  injuries,  the  evideaoa 
showed  that  plaintiff  undertook  to  get  npoa  au  es* 
gine  running  at  the  rate  of  from  e  to  18  ndtos  an 
hour.  JSdd,  not  error  to  grant  a  moUoa  ft>r  non- 
suit. 

2.  The  fact  that  a  **boss  or  •uperiw'*  ordered 
plaintiff  to  get  upon  the  engine  would  not  joatify 
him  in  so  doing  while  It  waa  moving  at  such  a  rate 
of  speed. 

Error  from  superior  court,  Fulton  coun- 
ty; M,  J.  Clarke,  Judge. 

John  T.  Qleno&n&R.  /y.<8l&7«tF.  for  plain- 
tiff In  error.  P.  L.  Mynatt  and  Bacon  A 
Batberiord,  tor  defendant  in  error. 

Simmons,  J.  Under  the  tacts  as  dlseloaed 

by  the  record,  there  was  no  error  in  grant- 
ing a  nonsuit  in  this  case.  The  facta  show, 
in  brief,  that  the  plaintiff  undertook  to  get 
upon  an  engine  which  was  running  at  the 
rate  of  from  6  to  12  miles  per  hour.  It 
seems  to  us  that  any  man  of  common 
sense  would  have  known  that  it  was  a 
rash  and  dangeroos  attempt. 

It  Is  claJmed,  however,  that  he  was  Jos- 
tlfled  because  he  was  ordered  to  do  so  by 
his  boss  or  superior.  The  evideooe  does 
not  show  that  the  boss  ordered  him  to  get 
on  the  engine  while  it  was  moving  at  this 
rate  of  speed;  and  the^aotioai  ol  the 
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plaintiff  shows  that  ha  did  not  ao  ander- 
fltand  tha  order,  becanae  he  gave  the  en- 
arlneer  a  sf^rnal  to  atop,  and  the  engineer, 
either  not  seeing  the  signal  or  not  heeding 
It,  did  not  stop,  and  the  plaintm  then  nn- 
dertook  to  monnt  the  engine  as  It  ran 

eaet  him.  Bren  if  the  boss  had  ordered 
lin  to  get  opon  the  engine  while  It  wae 
morlng  at  this  rate  ol  speed.  It  woald  not 
have  iffotected  the  plaintiff,  becanse  the 
act  waa  ao  raah  and  dangerous  that  he 
was  not  obltgAd  to  obey  snch  an  order; 
and,  U  he  did  so.  It  would  be  at  his  peril. 
See  Galloway  t.  Railroad  Co.. £7  Oa.  512; 
Railroad  Co.  t.  Adaras,  66  Ga.  379; 
Baker  t.  Railroad  Oo.,  68  Ga.  899;  Bell  t. 
Railroad  Co.,  70  Ga.  660.  But  It  la  manl- 
feat  that  the  order  had  no  snch  meaning. 
There  la  no  gronnd  for  ao  construing  It. 
Judgment  affirmed. 


FOBD       WiLBOIT  6t  af. 

^Supreme  Court  of  Owrgia.  April  14,  1890.) 

UUBBUZr-ltBN'B  LnHB— FOHBOLOItJBH  — WAinB. 

1.  Want  of  tiUe  to  the  defendant  to  the  pretn- 
Iflos  on  which  the  lien  Is  oialmed,  and  alleged  title 
In  a  third  person  who  is  no  party  to  the  suit,  will 
not  bar  an  action  torforeoloslng  and  enforcing  the 
statntory  lien  of  a  material-man. 

9.  It  is  not  required  that  the  claim  of  lien  as 
reoorded  should  show  on  its  f aoe  ^at  the  materlal- 
mao  has  omplled  with  his  oontraot;  nor  b  it  tb- 

Siired  that  audi  olalni  sbaU  allege  ownership  of 
e  hoose  and  premlaaa  mora  dlsunotly  than  that 
they  are  the  hoose  and  premises  of  the  person 
named. 

8.  No  Implied  wtilver  of  a  material-man's  stat- 
ntOTT  U«k  tesolta  from  the  aooeptance  of  the  prom- 
IssOT?  note  of  a  third  person  as  collateral  security. 
The  atatnta  giving  the  lien  Is  ^lant  as  to  other  se- 
onzity. 

^  To  oonp«e  the  verdict  with  the  evidence, 
a  Biotlon  for  a  new  trial  is  indispensable. 
{ffyliatim  by  tb«  Court.) 

Brror  from  anperlor  conrt,  Fnlton  coun- 
ty; Marshall  J.  CLAnKS,  Judge 

Suit  by  Wilson  and  others  against  Ford 
to  foreclose  a  lien  on  a  building  for  ma- 
terials furnished.  Therewaa  Judgmentfor 
plaintiffs,  and  defendant  brings  error. 

M.  A.  Bell,  for  plaintiff  In  error.  F.  A. 
Arnold,  for  defendants  In  error. 

Blscklkt,  C.  J.  1.  The  plea  of  the  de- 
fendant, Mrs.  Ford,  that  uie  waa  not  the 
owner  of  the  hduse  and  lot,  and  had  no 
title  thereto,  but  that  the  same  belonged 
to  Annie  Ford,  was  properly  stricken  on 
demnrrer.  Annie  Ford  was  no  party  to 
this  case,  and  her  title  or  claim,  whatever 
It  may  be,  will  not  be  affected  by  thejudg- 
ment.  Her  interest  may  well  be  Idt  to  her 
own  keeping.  With  respect  to  it,  Mrs. 
Ford  Is  a  mere  volunteer.  She  cannot  be 
heard  to  set  up  therlgfats  of  Annie  Ford  In 
thepremises  upon  which  thellenis  claimed. 
Porter  v.  Wilder,  62  Ga.  521. 

2.  The  recorded  claim  of  lien  waa  prop- 
erly admitted  in  evidence,  the  form  and 
language  of  the  claim  being,  in  substance, 
aa  prescribed  in  section  1980  of  the  Code. 
The  objection  that  It  did  not  show  on  Its 
face  a  compliance  by  the  plaintiffs  with 
their  contract,  in  regard  to  the  sale  and 
dellTery  of  the  building  materials,  is  an- 
swered by  saying  that  no  such  require- 
ment Is  made  by  the  statute.   While  the 


claimant  of  anch  a  lien  la  required  to  ahow 
compliance  with  his  contract  tn  order  to 
enforce  his  lien,  the  fact  of  compliance  Is 
not  a  matter  which  must  appear  on  the 
face  of  the  claim  of  lien  as  recorded.  The 
objection  that  thedefendant  is  not  alleged 
in  the  claim  to  be  the  owner  of  the  house 
and  lot  Is  met  by  saying  that  the  claim 
does  so  allege;  the  property  being  de* 
scribed  as  the  house  and  premises  "of  Ea- 
genla  C.  Ford,  "this  being  followed  by  a 
full  and  particular  deacriptlun  of  the  loca- 
tion and  dimensiona  of  the  lot,  specifying 
Its  number  and  the  street  on  which  it  is 
situate. 

8.  The  acceptance  by  the  plalntltIS  of  the 
note  of  a  third  person  (Mrs.  HandyJ  as 
collateral  security  forthe  price  of  the  build- 
ing materials  furnished  to  defendant  con- 
stituted no  waiver  by  the  plaintiffs  of  their 
lien  as  material-men,  and  thecoart  did  not 
err  In  omitting  to  sabmlt  to  the  jury  any 
question  as  to  such  waiver.  The  amount 
of  the  collateral  note  was  very  much  less 
than  that  of  the  plaintiff's  account,  and 
there  Is  no  trace  In  the  evidence  of  any 
express  waiver  of  lien,  or  ol  any  agreement 
touching  the  existence  or  non-existence  of 
such  Hen.  It  may  be  that  mechanics  who 
have  taken  personal  security  thereby 
waive  their  Hen,  (Code,  S  1970;)  but  even 
this  is  not  certain,  for  the  last  act  on  the 
subject  (Acts  1873,  p.  42)  says  nothing  of 
personal  security.  Bnt  It  Is  certain  that, 
as  to  mat^al-men,  tiiere  la  no  statutory 
Intimation  tliat  they  are  not  to  ha  ve  a  lien 
as  well  when  they  take  peraonal  security 
as  when  they  take  none.  Their  lien  was 
first  allowed  by  the  act  of  1872,  (page  47,) 
which  says  nothing  of  personal  security ; 
and  the  act  now  in  force  as  to  them  la 
that  of  1873,  supra;  which  also  says  noth- 
ing of  personal  security.  The  doctrine 
which  preralta  In  some  states,  (see  Knee- 
land,Mech.lJeDs,  §9 139,139a,)thata  waiver 
of  a.  statutory  Hen  wlU  result  by  Implica- 
tion from  the  acceptance  of  additional  se- 
curity,  seems  to  OB  unsound.  A  bettervlew 
of  the  Bubject  Is  that  taken  by  Chief  Jus- 
tlceTiLOHMAN  In  Hinchman  v.Lybrand,14 
Serg.  &  K.  32,  and  by  the  supreme  court  of 
Alabama  In  Montandon  v.l3eaB,14  Ala.S3. 
In  the  former  of  these  eases  there  was  a 
guarantor ;  and  In  the  latter,  notes  of  a 
third  person  were  taken  as  collateral.  In 
both  cases  it  was  held  that  the  Hen  was 
not  waived.  This,  we  think.  Is  the  true 
law,  though  there  Is  much  authority  hav- 
ing a  contrary  tendency.  See  notes  to 
Ooble  V.  Qale,  41  Amer.  Dec.  221  et  seq. 
Our  legislature  havingglven  material-men 
a  Hen  In  nnquaUfled  and  unconditional 
terms,  with  no  exception  or  reservation 
as  to  whether  they  take  other  security  or 
not,  we  think  it  would  be  doing  violence 
to  the  statute  to  ingraft  upon  It  a  restric- 
tion which  the  legislature  either  over- 
looked, or  thought  proper  not  to  adopt. 
No  doubt  the  Hen  can  be  waived,  either 
by  exproBs  contract  or  by  acts  equivalent 
thereto;  bnt  we  are  confldrat  that  no 
widver  results  by  Implication  from  the 
mere  acceptance  of  cumulative  security. 

4.  Whether  the  verdict  was  right  or 
wrong,  under  the  evidence  snbmltted,  is 
not  for  consideration  upon  the  bill  of  ex- 
ceptions before  us,  there  b^g  no  matloa 
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made  for  a  new  trial.  Tbls  point  has  been 
■o  <reqaentl7  ruled  that  It  la  rather  eur- 
prlslng  we  hare  to  deal  with  it  orer  asain 
at  thbi  late  day.  Judgment  affirmed. 


Hawkins  t.  Kerhoob. 

(Supreme  Court  of  Oeorffla.  April  14,  1890.) 
AMUMPaiT— EriDiHOB— Abmimiokb — Naw  Trial. 

1.  Conflict  in  flTideooe  and  credibiltty  of  wit- 
neflses  nlll  be  left  as  settled  by  the  jury. 

S.  Matter  of  request  to  charge  sufflcdently  cov- 
ered by  the  general  charge. 

&  Admissions  of  one  of  the  parties  to  the  salt, 
siTeo  in  evidence  by  the  other,  need  not  be  r»- 
xsrred  to  specially,  in  ohargiag  vxe  jury,  where  no 
request  to  do  so  is  made  by  either  party. 

4.  Newly-dlsoovered  evidence  to  prove  more 
admissions  similar  to  those  already  adduced  Is  cu- 
mulative in  its  nature,  and  will  not  entitle  thelos- 
ing  party  to  a  new  trial. 
(SvtlabuB  by  the  Couri.) 

Error  from  superior  court,  Folton  codd- 
ty ;  Marshall  J.  Clarke,  Judge. 

Kermode  sned  Hawkins  in  a  magis- 
trate's court  on  six  promissory  notes, 
by  separate  suit  on  each  note,— five  for 
f  100  each,  and  one  for  f  50 ;  the  considera- 
tion therefor  being  real  estate  In  the  town 
of  Bellwood.  Defendant  pleaded  an  offset 
of  $1^  for  Improvements  made  on  prop- 
erty bdore  Us  purchase,  fie  also  pleaded 
a  mistake  of  925  In  the  note*,  and  that 
plaintiff  was  Indebted  to  him  In  the  sum  of 
|4M.79  on  an  account.  The  cases  were 
carried  by  appeal  to  the  superior  court, 
and  there  consolidated.  There  was  Judg- 
ment tor  plaintiff,  and  delendcuit  brings  er- 
ror. 

Well  <fi  Goodwin,  for  plaintiff  In  error. 
J.  R.  Wblteaide,  for  defendant  in  error. 

Bleckley,  C.J.  1.  The  dispute  between 
these'  parties  Is  one  of  fact  altogether.  The 
evidence  at  the  trial  was  confUcting,  and 
the  Jnry  thought  proper  to  settle  the  con- 
flict in  favor  of  the  plaintiff  below  and 
against  the  plaintiff  In  error  here.  The 

Sresidliig  Judge  was  satisfied  with  their 
ndlng,  and  we  can  see  nothing  in  the  rec- 
ord to  warrant  us  in  overruling  his  decis- 
ion. Taking  the  evidence  most  strongly 
for  the  prevailing  party, as  we  have  to  do, 
the  verdict  was  neither  contrary  to  evi- 
dence nor  contrary  to  law. 

2.  The  court'scharsetotheJurylBset  out 
In  full,  and  it  shows  that,  although  the  re- 
quest tochargeonthesubjectof  looking  at 
the  notes  in  connection  with  the  other  evi- 
dence was  not  given  In  tbelanguageot  the 
request,  yet  the  matter  was  covered  sub- 
stantially and  sufficiently  by  the  charge 
as  given;  the  court  saying:  "Yuu, gentle- 
men, will  look  at  all  the  evidence  submit- 
ted to  you,  Including,  of  coune,  the  prom- 
issory notes  themselves. " 

8.  There  was  no  request  to  charge  upon 
the  subject  of  admissions,  and  the  omie- 
sion  to  allnde  to  them  in  the  charge  was 
not  error,  in  the  absence  of  such  request. 
The  admissions  were  simply  a  part  of  the 
evidence,  and  the  Jnry  would  know  that 
they  ought  to  be  considered  lor  what  they 
were  worth  without  being  told  so  by  the 
court.  Why  should  this  class  of  evidence 
have  been  singled  out  In  the  charge  as  the 
vubject-mattar  of  special  motion  and  In^ 


structlon?  We  can  see  non»soa  for  so 
dealing  wl  th  It,  and  doubtless  none  oc- 
curred to  the  mind  of  the  court.  There 
certainly  is  no  rule  of  law  which  requires 
that  any  particular  part  of  the  uridence 
shall  be  taken  up  and  cUai-ged  upon  with- 
out request  totreatltlnthatspedal  way. 
If  the  party  Introducing  the  admlsBinns 
could  complain  of  the  court's  sUenoe  In  re- 
gard to  them,  HO,  it  would  seem,  could 
the  opposite  party;  and  thus  It  would 
follow  that  there  must  be  a  general  rule 
of  law  that  admissions,  whtm  Introduced 
In  evidence,  must  always  be  the  aubjeet- 
matter  of  apuclal  notice  by  the  court.  We 
hare  never  heard  of  any  such  rule,  and 
unless  there  be  such  a  role  the  court  was 
not  bound  to  give  any  charge  on  the  sub- 
ject in  the  present  case.  The  general  io- 
struction  to  consider  all  the  evidence  was 
doubtless  understood  by  the  Jury  as  a  di- 
rection to  consider  the  admissions  along 
with  the  rest.  Moreover,  It  is  very  unlike- 
ly that  a  Jury  would  understand  that  ad- 
missions or  anything  else  had  been  re- 
ceived In  evidence  except  (or  the  purpose 
of  being  considered  by  them  in  their  delib- 
erations upon  the  case.  No  doubt  the 
trouble  is,  not  that  the  admissions  were 
not  properly  considered,  but  either  that 
the  fury  believed  they  were  never  made, 
or.  If  made,  that  they  had  a  sense  and 
meaning  other  than  that  attached  to 
them  by  the  witnesses  who  heard  than. 

4.  The  newly-discovered  evidence  coq- 
slsts  simply  of  more  admissions  of  the 
same  sort  heard  by  another  witness. 
This  evidence  is  cumulative  In  its  nature, 
and  there  Is  no  reason  to  think  that  It 
wonld  produce  a  different  reeult  U  a  new 
trial  were  had.  At  least,  we  are  willing  to 
abide  by  the  oiilnlon  of  the  presiding  Jad^ 
upon  that  question,  as  well  as  upon  all 
the  others  embraced  In  this  motion  tor  a 
new  trial.  If  Injustice  has  been  done  the 
losing  party,  it  could  only  be  attributed 
to  the  perjury  of  hie  adversary.  In  con- 
nection with  his  own  imprudence  In  giv- 
ing her  several  promissory  notes,  for  a  con- 
siderable sum  of  money,  at  a  time  when, 
according  to  his  theory,  he  owed  her.  If 
anything,  a  much  leas  amount.  If  the  Jniy 
attached  their  faith  to  the  wrong  party, 
or  the  wrong  side  of  the  case,  what  rem- 
edy for  their  mistake  can  we  afford? 
We  are  aware  of  none.'  Jndgmeat  af- 
firmed. 


Shbarousb  et  al.  t.  SurrH. 

(Supreme  Court  of  Georgia.   Oct  88,  1889.) 

HANDAHtjs— Fbockdurs— Hbuino— Bsvxxw. 
When,  upon  the  return  of  a  mandamus  nM 
in  vacation,  the  judge  rules  that  the  answer  pre- 
sents issues  of  fact,  the  statute  (Acts  1683-88}  re- 
mits the  answer  for  final  heariogto  the  next  term 
oftbeoonrt:  and  the  order  of  t£e  Judge  postrnm- 
Ing  the  hearing  till  that  time,  and  all  other  rvUngs 
oonsistent  therewith,  such  as  refusal  to  strike  the 
answer  and  grant  a  mandamua  sbMdnti^  ate 
merely  Interlocutory,  and  no  writ  oi  eiTor 
the  same  lies  to  the  supreme  court. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  E£Sngham 
county;  Falligant,  Judge. 

A,  C.  Wiifrbt  and  S.  8.  PHmitn,  for  plain- 
tiff in  error.  J.  G.  A  D.  B.  Cbu-k,  tor  de- 
fendants in  error. 
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BuECKLET,  C.  J.  The  statute  (Acts  1S82- 
8S,  p.  108)  proTtdea  that  when  a  laandH' 
mua  niai  la  returned  In  vacation  the  an- 
swer Bhall  be  then  heard,  if  no  iBsne  of 
fact  la  presented ;  bat  that,  it  the  answer 
preaents  an  Issne  of  tact,  the  hearing  (an- 
lesB  both  parties  consent)  shall  take  place 
at  the  next  term  of  the  court.  Here  the 
Judf^  decided  that  the  answer  did  present 
Issues  of  fact,  and,  so  holding,  he  declined 
to  adjudicate  farther  upon  the  answer 
than  to  order  the  hearing  postponed  until 
the  r^dlar  term.  Thfai  order  was  no 
final  disposition,  either  of  the  answer  or 
the  writ,  and  the  case  In  all  its  Int^rtty 
is  still  pending  In  the  court  below.  This 
being  so,  the  motton  to  dismiss  the 
writ  of  error  as  prematnr^y  brought 
slioald  be  granted.  Leave  is  given,  how- 
ever, to  enter  the  bill  of  exceptions  as  ex- 
ceptions taken  pendente  Ute,  so  that,  if 
material  error  was  committed  in  thla  in- 
terlocutory stafce  of  the  case,  It  may  be 
readied  hereafter.   Writ  of  error  dismissed. 


Btrne  v.  Ubrt. 
(Aqvrflms  Court  of  Qeorqia.   April  21,  ISOa) 
AxBiTUTioN— Award— Sbttiko  Asidb. 
Wtaeo,  In  a  pending  oase  referred  bj  the 
parties  under  a  mle  of  court,  the  omplre  partld- 
pat«B  In  tbe  decision,  and  join*  In  the  award,  with- 
OQt  having  heard  the  parties  or  the  oral  evidenoe, 
It  iB  oanse  for  setting  aside  the  award. 
iSyUabuB  by  the  Court.} 

Error  from  superior  court,  AfcDuffie 
county ;  Ronbt,  Judge. 

P.  B.  JobngoD,  for  plaintiff  In  error. 
Th08.  E.  WatBOB,  tor  <lefendant  In  error. 

Blecklbt.  C.  J.  The  reference  was  of  a 
pending  case  in  the  snperior  court,  and 
was  made  by  the  parties,  under  a  rule  of 
coart,  to  two  arbitrators,  they  to  select  a 
third  man  as  umpire  If  they  cotdd  not 
agree.  The  awara  was  made  and  signed 
by  all  three;  but  it  is  admitted  that  the 
ampire  was  not  preaentwhen  the  evidence 
was  submitted  and  the  parties  heard,  and 
that  he  did  not  hear  any  of  the  evidence 
delivered.  Most  of  It  was  in  writing,  and 
this  be  bad  opportunity  of  examining; 
but  It  was  not  all  In  writing,  and  so  much 
as  was  oral  he  could  not  have  considered 
at  aJl  except  as  he  may  have  taken  It  at 
aecond  hand  from  the  e^bltratora.  The 
arbitratora,  under  the  terms  of  the  aub- 
mlaston.  had  no  right  to  call  In  an  umpire 
unless  they  themselves  disagreed.  Their 
doing  BO,  however,  would  not  have  viti- 
ated the  award  if  the  umpire,  as  well  as 
themselves,  had  heard  the  case.  King  v. 
Cook,  T.  U.  P.  Charlt.  286;  Stevens  v. 
Brown.  82  N.  C.  460;  Bryan  v.  Jeffreys.  (N. 
C.)  10  S.  E.  Rep.  167.  Here  the  umpire 
acted,  took  part  in  rendering  the  award, 
and  yet  did  not  participate  In  hearing  the 
cafe.  This  certainly  vitiates  the  award  in 
so  far  as  it  rests  upon  him,  and, If  the  two 
arbitrators  agreed  with  each  other,  this 
agreement  may  have  been  brought  about 
by  his  arguments  and  Influence;  and  it  Is 
the  safer  course  to  set  aside  the  award  for 
bis  failure  to  hear  the  case  before  taking 
part  In  the  decision  uf  it.  It  would  be  a 
■train  to  uphold  an  award  rendered  under 
auch  circumstances,  and  we  think  tbecuurt 
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bdow  did  right  la  setting  it  aside.  It  fol- 
lows that  the  other  rulings  complained  of 
were  free  from  any  suMtantlal  error. 
Judgment  affirmed. 


BuFORD  V.  Kennedy  et  aJ. 
{Supreme  Court  of  thorgia.  A.-pril  SI,  18B0.) 
Prbhaturb  Wbit  of  Ekror— EzoBTTioits  y*zs- 

DBNTE  LiTB. 

Where  a  writ  of  error  Is  prematui-ely 
brought,  the  snpreme  court  will  exercise  Its  lis- 
crettOQ  in  granting  leave,  by  way  of  dlrectloa,  to 
enter  the  exceptions  pendente  Iw  In  the  ooort  be- 
low. In  tbis  case,  leave  is  not  granted. 
{ayllabua  bu  tfie  Court.) 

Error  from  superior  court,  Bulloch  coun- 
ty;  HiNKS,  Judge. 

R.  O.  Lovett  and  D.  R.  Groover,  for 
plaintiff  in  error.  iMwton  A  CaUawa^ 
and  T.  B.  Potter^  for  d^mdants  In  error. 

Blboxlet,  C.  J.  Ho  final  Judgment  In 
the  court  below  having  been  rmdered  b^ 
fore  this  writ  of  error  was  sued  out,  the 
case  la  still  pending  In  that  court,  and  was 
prematurely  brought  here.  In  this  re- 
spect, It  Is  like  McGowan  v.  Lufburrow, 
81  Ga.  858,  7  S.  E.  Rep.  814.  Counsel  tor 
plaintiff  III  error  concedes  this,  and  re- 

Suests  leave,  by  way  of  direction  from 
lis  court,  to  file  his  exceptions  pendente 
lite.  We  have  looked  Into  the  record,  and 
see  no  cause  for  granting  this  application. 
It  would  not,  as  we  think,  subserve  the 
ends  of  eubstantial  Justice.  We  maybe 
mistaken,  but  anch  Is  oar  opinion.  Writ 
of  error  dismissed. 


Harwell  v.  Sharp  et  al. 
(Supreme  Court  of  Oeorgia.  April  14,  1890.) 

QABntSBMSNT— WAaBS~EZBMPTIOK— RBCOVnBT. 

That  a  creditor  transferred  to  his  attorney 
a  jost  debt,  and  caused  attachment  and  gamlsa- 
ment  to  Issae  and  be  prosecuted  in  an  acgoinlDg 
state,  tbos  coercing  payment,  though  both  parties 
were  citizens  of  Georgia,  and  though  tbe  motive 
for  proceeding  elsewhere  was  to  evade  the  laws  of 
this  state  exempUng  the  debtor's  wages  from  pro- 
cess of  garnishment,  constitutes  do  cause  otaouon 
in  favor  of  the  debtor  against  the  creditor. 
(Sullabus  by  the  Cottrt.) 

Error  from  city  court  of  Atlanta;  Tan 
£pps,  JudfiE 

Haygood  «£  Dong^laa,  for  plaintiff  in  er- 
ror. Arnold  A  Am»tld,  for  delmidants  In 
error. 

Bleckley,  C.  J.  By  the  statute  law  of 

thla  state,  **  all  ]  ourney  men,  mechanica,  and 
day-iaborera  shall  be  exempt  from  the 
process  and  liabilities  of  garnishment  on 
their  dally,  weekly,  or  monthly  wages, 
whether  In  thehands  of  their  employers  or 
others."  Code,  %  8554.  We  are  not  In- 
formed by  anything  directly  allied  In  the 
plaintiff's  declaration  whether  or  not  any 
similar  law  prevails  In  tbe  state  of  Ten- 
nessee. Tbe  fair  inference  from  what  is  al- 
leged would  be  thatthere  is  noUke  exemp- 
tion In  that  state,  orat  leastnoneot  which 
non-resident  debtors  could  avail  them- 
selves. It  appears  that  the  defendants, 
who  were  creditors  of  the  plaintiff,  for  the 
purpose  of  resorting  to  a  TeniwB«ee  tomp, 
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aod  to  evade  this  provlBlon  in  the  laws  of 
Oeorisla,  transferred  their  account  to  their 
attorney,  and  caused  attachment  to  issue 
In  Tennesoee,  and  a  garnishment  to  be 
«erved  on  the  Western  &  Atlantic  Railroad 
Company,  who  was  Indebted  to  the  plain- 
tiff for  wages  earned  as  a  dally  laborer. 
The  effect  of  tills  Kamisfammt  was  to  con- 
strain the  plaintiff  to  pay  the  debt,  In 
-whole  or  In  part,  which  he  owed  to  the 

-^Otendants;  the  sum  paid  being  $  . 

This  is  the  grievance  of  which  be  com- 
plains, alleging  that  he  was  Injnred  and 
damaged  thereby  In  the  sum  of  $2,500. 
Both  parties  bdng  citlcens  of  Georgia,  It 
U  not  unlikely  that.  If  application  had 
bew  made  In  time,  an  Injanction  might 
bare  been  obtained,  restraining  the  de- 
lendants  from  prosecuting  their  attach- 
ment and  garnishment  In  Tennessee. 
Ample  and  apparently  sound  authority  for 
«o  doing  may  be  found.  Snook  v.  Snetzer, 
:25  Ohio  St.  616 ;  Keyser  v.  Bice,  47  Md.  'JOS ; 
Teager  v.  L&ndaley,  69  Iowa,  725,  27  N.  W, 
Rep.  739;  Hager  v.  Adams,  70  Iowa,  746, 
90  N.  W.  Ken.  86:  Mumper  v.  Wilson,  72 
Iowa,  163,  83  N.  W.  Rep.  44»;  Wilson  v. 
Joseph,  107  Ind.  490,  8  N.  £.  Rep.  616.  It 
^oes  not  follow,  however,  that,  because 
the  plaintiff  might  have  asserted  his  ex- 
emption in  this  way,  and  claimed  the  ben- 
efit of  the  law  of  his  own  state,  it  was  In 
any  sense  nntawfal,  or  legally  wrongful, 
for  the  deftodants  to  bring  their  attach- 
ment In  Tennessee,  and  nee  there  the  rem- 
edy of  garnishment  furnished  by  the  laws 
of  that  state.  Unless  restrained  by  some 
tribunal  of  their  own  state,  they  were  but 
exercising  a  prlvll^e  common  to  all  cltl- 
sens  of  the  United  States.  While  left  free 
to  act  according  tu  their  own  will  In  the 
ose  of  remedies,  they  had  as  much  right  to 
«ne  In  Tennessee  aa  th^  would  have  bad 
if  they  were  citizens  of  that  state.  Mor- 
4Eau  v.  Neville,  74  Pa.  St.  52.  In  dealing 
-with  a  somewhat  similar  question,  the  su- 
preme court  of  Massacbueetts,  in  Law- 
rence V.  Batcheller,  131  Mass.  604,  speaking 
by  Field,  J.,  eald:  "The  argument  of  the 
plaintiffs  in  the  case  at  bar  is  that,  as  It 
was  contrary  to  equity  for  the  defendant 
to  proceed  with  his  salts  to  Judgment,  and 
to  a  satisfaction  of  the  Judgments  from 
i;fae  funds  attached,  so  it  Is  contrary  to 
equity  for  bim  to  retain  the  money  so  ob- 
tained, and  that  they  can  maintain  an  ac- 
tion at  law  against  the  defendant  for 
money  had  and  received  to  their  nt<e,  be- 
cause themoney,ex  et  bono, belongs 
to  them.  This  argument  rests  on  the  as- 
sumption that  courts  of  taw  will  afford  a 
remedy  In  damages  for  all  wrongs  done, 
which  courts  of  equity,  if  seasonably  ap- 
plied to,  will  prevent ;  but  this  Is  not  true. 
<^ourts  of  equity  recognize  and  enforce 
rights  which  courte  of  law  do  not  recog- 
nize at  all ;  and  It  Is  often  on  this  ground 
thatd^endants  in  equity  areenjulned  from 
.proaeeniing  actions  at  law. "  The  plain- 
tlfl  may  have  had  bis  election  to  bring  the 
•defendants*  rights,  as  against  his  wages, 
to  the  test  of  Georgia  law,  or  allow  tbem 
to  be  tested  by  Tennessee  law.  This  elec- 
tion could  be  exercised,  however,  only  in 
due  time  and  proper  manner.  He  could 
not  allow  the  law  of  Tennessee  to  be  ap- 
plied to  the  cawt  and  afterwards,  by  such 


an  action  as  this,  have  the  law  of  Qeotgia 
applied  to  It.  His  remedy.  If  he  had  any, 
was  to  prevent,  by  Injunction  upon  bis  ad- 
versary, the  application  of  Tcnnoasoe  law 
as  a  rule  of  adjudication.  This  he  did  not 
do,  otherwise  than  by  paying  the  debt. 
Although  it  is  not  distinctly  stated,  wa 
think  tt  is  to  be  inferred  from  the  language 
of  the  declaration  that  be  paid  before  the 
proceeding  In  Tenneasee  reached  a  coiida* 
sion  by  Jndgment.  Hud  It  reanlted  to  a 
Judgment,  there  can  be  no  doubt,  aasnm- 
Ing  that  the  attachment  and  gamlahment 
wwe  r^ular  according  to  the  laws  of  Ten- 
nessee, that  such  Judgment  would  have  to 
be  treated  In  Georgia  as  having  the  aame 
^leet  as  would  be  aacribed  to  ftln  T«mea- 
see.  Green  t.  Van  Bnsklrk,  ft  Wall.  810, 7 
Wall.  139.  A  case  very  similar  to  the  pres- 
ent has  been  decided  in  Indiana;  audit  was 
held  that,  even  though  there  was  a  stat- 
ute matting  the  act  complained  of  penal, 
no  recovery  could  be  had  for  the  transfer 
of  a  Just  debt,  and  proceeding  upon  it  by 
attachment  in  another  state,  thongh  tl» 
effect  was  to  deprive  the  debtor  of  his  ex- 
emption allowed  by  the  laws  of  his  own 
state,  of  which  state  the  creditor  also  was 
a  cttlsen.  Dpplnghouse  t.  ifnndd,  103 
Ind.  238,  2  N.  E.  Rep.  719.  The  eoundnees 
of  that  adjudication  may  be  questioned, 
inasmuch  as  there  was  an  ezpr^  statute 
violated.  Bnt  with  us  there  la  no  such 
statute,  and  we  are.  therefore,  not  reqaired 
to  go  the  toll  length  of  this  Indiana  prec- 
edent. 

Upon  no  recognised  theory  of  a  mali- 
cious abuse  of  process,  or  the  mallciooa 
prosecution  of  a  civil  action,  can  the  dec- 
laration before  us  be  upheld.  There  was 
a  Just  debt,  and  a  lawful  resort  to  a  com- 
petent forum  (nothing  to  the  contrary  be- 
ing alleged)foritacoltoetion,aod  payment 
was  made  either  pending  the  anlt  or  atta 
Judgment.  Tbe  debt  was  tbns.  In  whole 
or  in  part,  extinguished.  Tbe  money  paid 
is  no  longer  that  of  the  debtor,  bat  has 
becomethepropertyof  thecredllor.  While 
there  may  have  been  damage,  there  haa 
been  no  legal  injury— no  wrong  done  to 
tbe  plaintiff— for  which  cmy  court  adjudl- 
eating  upon  l^al  princlplea  can  afford  re* 
dress.  There  was  nu  error  In  sustaining 
the  demurrer  to  the  dedaratltHi.  Jndgi- 
ment  affirmed. 


Gordon  et  ai,  v.  Rixby*s  Adu'b  et  al. 
(Suprtme  Vouri  <if  Appenlt  qf  Vinfinia.  April 


Bn-Orr— BmuiT  or  Buxnr  Aeizm  TantmpAi^ 

After  JadRme&t  on  tbe  bond  of  a  datenlt- 
i&g  treasurer  sgainst  the  principal  and  saretlea 
therein,  tbe  principal  recovered  a  fadgment  against 
tbe  administrator  of  R.,  one  of  the  aaretles,  on 
a  persoDftl  sccotint  between  htm  and  R.  The 
first  jud^eut  was  assigned  to  tbe  bustea  Id  ■ 
deed  of  tmst  given  by  tbe  principal  to  indem- 
nify Us  sureties  before  tbe  suit  in  woicb  (ha  jndg- 
ment was  recovered  was  brought  B.*s  adminis- 
trator had  no  knowledge  of  theasslgnment.  Held, 
that  tbe  Judgment  was  not  a  tmst  fnnd  for  the 
benefit  or  the  sureties,  and  the  trustee  Uxik  tha  as- 
Blgnment  of  it  sabjeot  to  the  right  <a  R.*b  admin- 
istrator to  set  off  against  it  all  sums  paid  oet  by 
B.  OD  aooonat  of  fais  soretrsh^ 
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Brooke  A  Scott,  for  appdUonts.  A.  D. 
Payaa  and  Blxey  Jt  Baihour,  for  appel- 
lees. 

FATOiTLnoT,  J.  Tlila  la  an  appeal  from 
a  deeree  of  the  drcnlt  eoart  of  Fauquier 
county,  rendered  on  the  10th  day  of  Sep* 
tern ber,  1888,  In  the  chancery  cause  there- 
in dnpendli^  styled  Rlxey'B  Administrator 
T.  P.  M.Blxey.  Tbetacts  of  the  case  which 
we  have  to  consider  are  that  In  1872  8.  F. 
Q.  Bealewaa  elected  treasurer  o1  Fauquier 
coonty.  and  qualified  as  such  by  executing 
hla  official  bond,  with  William  Beale. 
Charies  H.  Gordon,  James  W.  James, 
John  H.  Btxey,  and  WelllnKton  Mlllon  as 
bis  fraretles.  The  said  treasarer,  S.  F.  G. 
Beale,  on  the  16th  day  of  November,  1873, 
executed  a  deed  of  trost  to  R.  Taylor 
Scott,  tmstee,  to  Indemnify  and  save  harm- 
less his  said  sureties  from  loss  by  reason 
of  ttudr  said  suretyship,  by  which  ha  con- 
veyed to  said  trustee  certain  real  estate  In 
Fanqnler  county,  and  personal  property 
eoni^Btlnffof  a  number  of '  cattle,  horses, 
and  sheep,  all  bis  honaehold  and  kitch< 
en  furniture,  his  farming  Implements,  and 
nothing  more.  The  said  treasurer,  8.  F. 
Q.  Beale,  defaulted,  and  failed  to  pay  the 
public  revenue  collected  by  him;  and,  at 
the  March  term,  1875,  of  thedrcuit  court 
of  the  dty  of  Bldunond,  two  judgments 
were  obtained  aealnst  him  and  William 
Beale,  Charles  H.  Gordon,  J.  W.  James, 
and  John  H.  Rlxey,  fals  sureties,  in  favor 
of  the  commonwealth,  on  account  of  this 
default,  aggregating  $16,013.17.  with  Inter- 
est from  March  2, 1875.  and  f  10.74  costs. 
In  October,  1874,  S.  F.  O.  Beale  brought 
snit  against  John  H.  Rlxey,  filing  with  his 
declaration  an  Itemised  account  of  bis 
claim,  showing  many  large  and  various 
transactions  of  mutual  debit  and  credit, 
running  through  several  years.  Offsets 
were  pleaded  and  filed  by  Rlxey  covering 
the  whole  amount  of  Beale's  claim,  a ud 
more.  John  H.  Rlxey  died  In  July.  1875, 
pending  this  salt,  which  was  revived 
against  John  F.  Rlxey,  his  administrator. 
The  matters  In  controversy  were  finally 
submitted  to  arbitration ;  and  on  the  2dth 
day  of  August,  1877,  tfat;  arbitrators  made 
tbelr  award,  "tbat  S.  F.  O.  Beale  do  re- 
cover of  John  F.  Klxey,  administrator  of 
John  H.  Rlxey.  the  sum  of  f  S,624,  with  In- 
terest from  May  1, 1878.  to  be  paid  out  of 
the  assets  of  his  testator. "  At  the  Septem- 
ber term,  1877,  of  the  circuit  court  of  Fan- 
oaler  county,  the  said  award  was  made 
the  Judgment  of  the  court;  and  It  was 
then  marked,  at  the  request  or  direction 
of  R.  Taylor  Scott,  for  the  benefit  of  K. 
Taylor  Scott,  trustee  of  8.  F.  G.  Beale,  S. 
F.  6.  Beale  was  utterly  insolvent,  and  R. 
Taylor  Scott,  the  trustee  lu  the  deed  of  In- 
demnity, bad  executed  the  trnst  by  a  sale 
of  the  property  conveyed,  and  the  real  es- 
tate was  consumed  by  prior  Hens;  and 
the  persona]  property  produced  a  net  snm 
4>f  $000  only.  An  act  of  the  general  assem- 
bly of  February  7, 1884,  authorized  the  au- 
ditor of  public  acconnta  to  **  accept  from 
William  Beale,  Charles  H.  Gordon,  J.  W. 
James,  Wellington  Mlllon,  and  the  estate 
of  John  H.  Rlxcar,aaretle8  of  S.  F.  O.  Beale, 
late  treasarer  of  Fanqntor  coanty.  Riddle- 
4»exger  bonds  at  their  par  value  for  the 


Indebtedness  of  said  Beale  to  thecommun- 
wealth  of  Virginia. "  On  the  13th  of  De- 
cember, 1884,  the  clerk  of  the  circuit  court 
of  Fauquier  county  Indorsed  thejudgment 
of  S.  F.  G.  Beale  v.  John  II.  Rlx«y's  Ad- 
ministrator, at  the  request  or  direction  of 
R.  Taylor  Scott,  for  his  benefit  as  trustee 
of  S.  F.  G.  Beale.  This  Indorsement  was 
made,  like  as  the  indorsement  upon  tbe 
award,  without  the  knowledge  or  assent 
of  John  H.  Rixey's  admbiistrator.  This, 
then,  was  the  situation :  8.  F.  O.  Beale 
had  a  judgment  against  theestateof  J  obn 
H.  Blzey,  deceased,  lor  $8,624,  with  In^ 
terest  from  May  1,  187S:  and  John  H. 
Rixey's  estate  was  bound,  with  his  co- 
sureties of  Beale,  to  the  commonwealth  ot 
Virginia,  for  the  sum  ot  $16,018.17,  with  hi- 
terest  aforesaid,  and  the  costs,  for  Beala'a 
default  as  treasurer  aforesaid. 

The  issues  involved  In  this  appeal  ars 
raised  by  two  petitions  filed  In  the  cause 
of  Rixey's  Administrator  v.  P.  M.  Rlxey 
and  otbOTS,  which  is  a  creditors'  bill  fUed 
by  John  H.  Rixey's  administrator,  w.  w. 
a.,  to  administer  the  estate  of  his  testa- 
tor,—the  one  petition,  of  R.  Taylor  Scott, 
trustee  of  8.  F.  G.  Beale ;  and  theother,  by 
the  appellants.  Charles  H.  GordoD,  one  of 
the  sureties  of  8.  F.  G.  Beale,  and  L.  D. 
Beale,  admlnstrator  of  William  Beale,  an- 
other surety.  Thedaimsstapbythesatd 
petitions isthattbejadgmentrecovered  by 
S.  F.  G.  Beale  against  John  H.  Blxey's  ad- 
ministrator for  the  sum  of  $3,624,  with  In- 
terest from  May  1, 1873,  Is  a  trust  fund  to 
be  collected  by  the  trustee,  R.  Taylor 
Scott,  and,  after  paying  thwefrom  one- 
fourth  thereof  to  Messrs.  Brooke  &  Scott, 
attorneys  for  S.  F.  G.  Beale,  the  residue  Is 
to  be  held  by  the  said  tmstee  for  the  ben- 
efit of  the  sureties  of  S.  F.  G.  Beale,  and 
that  the  estate  of  John  H.  Blxey  has  no 
equitable  right  of  set-oft  against  the  Judg- 
ment on  account  of  Its  liability,  and  pay- 
ments actually  made  by  Rixey's  estate, 
for  S.  F.  G.  Beale's  default  as  treasarer,  to 
the  commonwealth  ol  Virginia.  John  F. 
Rlxey,  administrator  w.  w.  a.  ot  John  U. 
Rlxey.  deceased,  answered  the  petition  of 
R.TaylorScott, trustee;  and  A.  D.  Payne, 
who  had  been  appointed  administrator 
d.  b.  D.  w.  w.  a.  of  said  John  U.  Rlxey, 
answered  the  petition  ot  tbe  appellants 
Charles  H.  Gordon  and  L.  D.  Beale,  ad- 
ministrator ol  William  Beale,  denying  ia 
toto  this  claim,  and  asserting  the  right  of 
set-off  on  the  part  of  Rixey's  estate  on  ac- 
count of  its  liability  as  surety  ot  S.  F.  Q. 
Beale,  and  Insisting  that  tiie  estate  of  their 
testator,  John  H.  Rixey,  shall  have  credit 
against  the  said  Judgment  for  the  amount 
of  $4,995.01  expended  from  moneys  belong- 
ing to  the  estate  of  John  H.  Rlxey  In  the 
purchase  of  Rlddleberger  bonds  which 
were  tamed  over  to  the  auditor  of  pabllc 
accounts  under  authority  ol  the  act  uf 
February  7, 1884.  In  discharge  pro  taato  of 
the  Judgment  In  favor  of  the  common- 
wealth against  S.  F.  G.  Beale.  treasarer, 
and  his  sureties, as  aforesaid, severalyears 
before  the  filing  of  the  said  petitions  of  tbe 
appellants  In  the  suit  ot  Rixey's  Adminis- 
trator V.  P.  M.  Blxey  and  others.  By  a 
decree  entered  In  the  said  cause  on  the  17th 
of  April,  1886,  among  other  things,  it  was 

ordered  that  amaster  comn^iiit«nwdl^e 
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court  do  report  on  the  petition  ol  R.  T. 
Scott^  trustee.  The  mHster  returned  his 
report,  and  presented  to  the  coart  alter* 
nate  statementa,— the  one  In  accordanue 
with  the  Tiewe  presented  hy  the  petition- 
ers ;  and  the  other  based  on  the  potiltion 
taken  by  the  appellees,  that  the  estate  of 
John  H.  Rlxey  la  entitled,  as  against  the 
Jndgment  oi  S.  F.  G.  Beale,  to  an  offset  to 
the  extent  of  payments  made  by  it  forSid- 
dleberger  bonds  turned  over  to  the  uu- 
ditor  of  pnbllc  accountB.  On  the  10th  of 
September,  1888,  the  coart  entered  the  de* 
cree  complained  of,  adopting  thecommla- 
Bloner's  report  so  far  as  it  conformed  to 
the  views  presented  by  Rlxey'e  adminis- 
trator In  his  answer  to  the  petitions, 
and  ordering  the  said  administrator  to 
pay  over  to  L.  D.  Beale,  administrator 
of  William  Beale,  deceased,  oat  of  the  aa> 
sets  of  his  tratator.  the  earn  of  f 1,087.86, 
-witb  Interest  from  July  18, 1884. 

It.  D.  Beale,  administrator  of  William 
Beale,  deceased,  and  Charles  H.  Gordon 
are  the  only  appellants.  R.  Taylor  Scott, 
trustee,  did  not  apE>eal.  None  of  the  Bure- 
ttes of  S.  F.  G.  Beale,  treasurer,  paid  any- 
thing on  account  of  the  Judgment  of  the 
commonwealth  against  him  and  his  rare- 
ties,  except  John  H.  Rlxey's  estate  and 
William  Beale.  They  discharged  the  whole 
Judgment.  The  record  Bhows  that  John 
H.  Rlxey's  estate  paid  more  of  this  judg- 
ment than  William  Beale,  his  co-surety, 
and  that  Charles  H.  Gordon  paid  only 
about  9860.  A  surety  can  only  call  for 
contribution  when  he  has  paid  more  than 
bis  proportion  of  the  Joint  debt,  and  then 
only  for  the  excess.  In  the  deed  of  trust 
from  S.  F.  G.  Beale,  executed  November 
16, 1872,  to  R.  Taylor  Scott,  trustee,  to  in- 
demnify and  save  harmless  his  sureties  in 
bis  ofHcIal  bond  as  treasurer,  he  conveyed 
a  tract  of  land,  and  his  horses,  cattle,  sheep, 
bonseholdand  kibchenfnmiture.and  farm- 
ing ImfidementB;  but  made  no  mention  of, 
orrefOTeneewhateverto,  any  claim  against 
J.  H.  Rlxey;  and  Rlxey's  liability  for  bis 
principal.  S.  F.  G.  Beale,  had  been  fastened 
npon  taim  long  before  there  was  any  suit 
by  Beale  against  him,  and,  of  course,  be- 
fore there  was  any  "  understanding "  or 
"  parol  tmst "  of  the  Judgment  obtained 
by  Beale  against  Rlxey's  estate  by  virtue 
of  the  aesTgument  made  by  R.  Taylor 
Scott  of  the  Judgment  to  himself  bb  trus- 
tee. It  Is  conceded  that  S.  F.  G.  Beale  Is 
utterly  Insolvent,  and  that  the  assignment 
by  virtue  of  the  indorsement  upon  the 
Judgment,  made  by  the  direction  of  R. 
Taylor  Scott,  trustee,  was  without  the 
knowledge  or  assent  of  Rlxey's  adminis- 
trator. Rlxey  had  incurred  a  great  liabil- 
ity on  acconnt  of  his  principal,  Beale.  His 
estate  has  paid  large  sums  on  acconnt  of 
this  liability.  Beale  has  obtained  Judg- 
ment against  the  estate  of  Rlxey,  and  It  is 
claimed  now  to  deny  and  defeat  the  right 
of  Rlxey's  estate  tohls  equitable  set-ofT  by 
an  assignment  not  made  in  writing,  but 
alleged  to  arise  from  an  "understanding" 
and  a  "parol  trust."  Beale  was  Insolvent, 
and,  even  had  he  in  fact  assigned  his  Judg- 
ment to  Scott,  truBtee,  or  to  any  one  else 
whomsoever,  Rlxey  was  then,  and  for  a 
long  time  previous,  bound  as  his  surety; 
and  the  aBsignee  would  take  subject  to  all 


the  equities  aOMtlng  It  In  the  hands  of  the 
assignor. 

In  Feasle  r.  DUlard,  6  Ijtigb,  84,  Jodge 
TncKEB,  P.,  said:  "Nothing  Is  better  es- 
tablished than  that  the  assignee  takes  the 
obligation  assigned  to  him  subject  to  the 
same  equity  that  affected  Itln  the  hands  of 
the  obligee.  **  Dillard  held  Feaxle's  bond 
payable  January,  1820.  Afterltbecamedue 
he  assigned  It  to  Campbell;  bnt  before 
notice  01  the  asslgumenC  Feasle  became 
Dillard's  surety  on  his  bond  to  Bard,  pay- 
able in  1822.   IHllard  became  Insolvoit. 
This  court  held  that  Feasle  was  entitled 
In  equity  to  set  oO  the  amount  of  the  Burd 
bond,  though  not  due,  against  his  onn 
bond  to  DUlard  in  the  hands  of  Campbell. 
The  claim  of  Messrs.  Brooke  &  Scott  to 
their  fee  as  attorneys  for  Beale,  aa  agaioBt 
Rlxey's  right  of  set-oft,  Is  disposed  of  by 
the  case  of  Feasle  v.  DlUard,  supra.  But 
tbecase  of  Marshall  r.  Cooper.  48  Md.  96, 
is  exactly  In  point.   Marshall  &  Fisher,  a 
legal  firm  in  Baltimore,  brought  suit  for 
one  Utterback  against  one  Cooper,  mak- 
ing a  contract  for  one-third  of  the  recov- 
ery.  They  obtained  a  Judgment  against 
Cooper  for  $6,000.   At  the  time  tbat  thU 
Judgment  was  obtained, Go<wer was  suing 
Utterback  In  theconrts  of  vltginla  tor  a 
much  larger  amount.  Marshall  &  fisher 
issued  execution  against  Cooper  tor  the 
amount  of  their  one-third  interest  In  the 
judgment,  claiming,  by  vlrtae  nf  tbe  as- 
signment and  the  attorney's  lien  for  fees, 
that  their  equity  was  superior  to  Ck>0[>er's 
eqnltableright  of  set-ofl.  Cooper  enjoined 
them ,  and  the  Maryland  court  held  that 
Cooper  was  entitled  to  tbe  equitable  right 
of  set-off,  not  only  against  Utterback.  bat 
against  the  parties  to  whose  nee  tbe  Jnrig- 
ment  was  entered;  that,  as  against  thii 
equitable  right  of  set-off.  Marshall  &  Fish- 
er were  not  entitled  to  any  lien  upon  tbe 
Judgment  growing  out  of  th^r  contract 
for  profesBlonal  services ;  that  the  insolv- 
ency of  Utterback  Inmlsbed  a  suffidoit 
ground  for  tbe  Interposition  of  a  court  of 
equity  to  enable  the  debtor.  Cooper,  to  avail 
himself  of  the  offset.   See,  also,  Wat.  Set- 
off, §  14,  pp.  344,  845,  395-897;  Kerr,InJ.6S; 
Bisp.  Eq.  85;  Nlcoll  v.  NIcoll,16  Wend.  446. 
The  case  of  Spllman  v.  Payne,  84  Va.  43.i, 
4  S.E.Rep.749,lsrelledunby  tbeappeUantR 
in  this  case.  There  to  not  the  remotest 
analogy betweenthatcaseand this.  Rlxey. 
being  one  of  the  sureties  of  Beale,  assisted 
him  In  the  woric  of  his  office  as  treaaurer, 
and  any  debt  growing  out  of  this  agency 
could  have  been  sued  for  and  recoT*fred  by 
Beale;  but  the  Judgment  would  be  a  per- 
sonal one,  and  of  no  higher  character  than 
any  other  Judgment  obtained  on  transac- 
tions between  the  parties,  nnless  Beale.  as 
principal,  could  lay  his  bands  on  some 
specific  fund  which  belonged  to  hira.  and 
which  he  could  ear-mark  In  the  hands  of 
Rlxey,  his  t^^ent,  or  his  administrator. 
The  state  made  no  claim  to  Rixey'B  pri- 
vate debt  to  Beale;  and  Rlxey. so  far  from 
admitting  that  it  was  tbe  eommoo- 
wealth's,  and  paying  it  Into  the  treasnTT. 
claimed  thatlt  was  Beale's  debt.aiid  that, 
upon  a  due  settlement  of  th^r  varied  ac- 
counts and  mutual  indebtednem,  nottainfc 
was  due  from  falm  to  Beale.  BMile  is  in- 
solvent, and  Bixey's  estate  JsLlUcewise: 
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and  tbe  record  shown  that  Bixey's  estate 
will  not  pay  his  creditors.  The  decree  of 
the  circuit  court  of  September  10, 1888.  ap- 
pealed from, Is  plainly  right ;  and  ourjndg- 
ment  la  to  affirm  It.  Decree  affirmed. 

Lew»,  J.,  abaoit. 


Tdmstaix's  Adm'r  v.  Wjthbks  ot  al. 
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LmiTilTIOK— SU8P8:TSI0R— pRBSDMFTtOK  OV  PaT- 
HBNT — VsNSOH'B  Lllir — WiTNMS. 

1.  Code  Vr.  %  29(9,  provides  that  the  period  be- 
tween AprU  17, 1801,  aod  JMrnarr  1, 1869,  shall  be 
excluded  fnm  the  oomputation  of  the  time  within 
which,  by  any  slatate  ''or  rule  of  l&w,"  1^  niaj  be 
necessary  to  oommenoe  aiqr  action,  field  that,  in 
a  suit  OD  a  debt  wUohhad  not  been  reoonlzed  for 
90  years,  this  period  must  be  exdnded  In  oompat- 
iDg  the  80  years  by  which  a  presamption  of  pay- 
ment is  raued. 

3.  The  war  and  stay-law  period  being  pr<q>erly 
wteloded  from  the  oompatation  of  time,  there  u 
nothing  to  raise  a  presumption  of  the  p^rment  of 
a  debt  ooDtracted  In  July,  1800,  when  it  appears 
that  immediately  after  it  was  Incurred  the  credit- 
or returned  to  his  home  in  Mississippi,  where  he 
died  in  1808,  without  rerlsitlng  this  state,  leaving 
as  personal  representatives  children  under  18 
years;  that  tall  estate  wm  nDreprssented  In  this 
state  until  1806;  that  his  books  never  came  into 
the  hand*  of  the  admlDistrator  ttaea  appoiatedj  or 
of  his  sucoeasor;  and  that  neither  of  timn  la  fact 
knew  of  the  debtnaUI  shorty  before  the  snltwas 
brought. 

S.  Under  moh  eirenmstenoes,  there  was  no 
such  UuAea  aa  to  prevent  plaf atUt  from  prosecnt- 
Ing  his  salt  In  a  oonrt  of  equity. 

4.  A  vendor's  Uen  may  be  eaforoed  tu  eqnltr 
within  90  years,  eroa  though  aa  action  on  the  debt 
aecured  thereto  U  barred  1^  UmltaUon. 

5.  Where  it  was  sought  to  enforce  a  vendor's 
Uen,  it  was  proper  to  proceed  by  a  new  suit,  al- 
thoDgh  an  actioQ  to  self  the  land  on  a  creditors' 
hill  was  pending,  when  such  action  was  against  a 
person  not  a  party  to  the  sale  wbloh  gave  riiw  to 
the  lien,  and  when  the  vmdee  thereof  was  not  a 
par^  to  \tt»  creditors*  salt. 

0.  Code  Va  f  8M6,  dls^naUilea  a  party  to  the 
transaction  nnder  investigation  to  testify  **  in  his 
own  favor"  wben  the  other  party  thereto  is  dead. 
In  a  suit  to  eaforce  a  vendor's  lien,  the  testlmoDV 
of  the  vendee  a*  to  the  sale  was  "  In  his  own  favor, " 
even  tticugh  the  aialm  against  him  waa  barred  by 
llmltatloB,  and  hi*  Interest  In  the  rait  was  only  aa 
to  the  costs. 

7.  Where  an  estate  was  committed  to  a  sherifl 
for  admlnlBtratloa,  under  Code  Va.  S  3045,  be  prop- 
erly retained  possession  thereof  after  the  expira- 
tion of  his  term  of  office,  since  there  Is  no  provis- 
ion for  transferring  the  estate  to  his  suooessor. 

Appeal  from  corporation  court  of  Dan- 
ville. 

The  efitate  waja  committed  to  the  plain- 
tiff Joseph  D.  Blair,  au  administrator,  ac- 
cording to  the  pro  visions  ol  Code  Va.  §  2645, 
which  i-eads:  '*If  at  any  time  two  months 
elapse  without  there  being  an  executor  or 
MdmlnUitratorof  theestateof  adeceedent," 
the  court  having  jurisdiction  shall,  "on 
tlie  motion  of  any  person,  order  the  sheriff 
of  the  county  or  corporation  *  •  •  to 
talie  into  his  possession  the  estate  of  such 
decedent,and  admlnlsterthe  same;  where- 
upon such  shei'ill  •  •  *  shall  bethence- 
furward  entitled  to  all  the  rights,  and 
bound  to  peiform  all  the  duties,  of  such 
administrator.  The  court  may,  however, 
at  any  time  afterwards,  ou  reasonable  no- 
tice,  «  *  »  revoke  such  order,  and  al- 


low any  other  person  to  qualify  as  execu- 
tor or  administrator." 

Guy  &  (rWI&m  and  Peatross  &  Harrla, 
for  appellant.  Berkeley  Hariigoa  and 
RutberfonJ  A  I*a/re,  for  appellees. 

Lewis.  F.  This  case  comes  beton  ns  on 
an  appeal  from  a  decree  of  the  corporation 
court  of  Danville,  In  a  suit  In  equity  to  en- 
force a  vendor's  Uen  on  certain  real  estate 
situate  within  what  are  now  the  corpo- 
rate limits  of  that  city.  The  suit  was 
brought  by  the  appellant,  as  the  adminis- 
trator a.  V.  n.  of  William  H.  Tunstall.  de- 
ceased, the  vendor,  and  was  commenced 
In  July,  1886.  The  land  was  sold  and  con- 
veyed by  Tunstall  to  the  appellee  Withers 
in  July,  1860;  the  consideration  therefor 
being  f 1,000,  of  which  one-third  was  paid 
in  cash,  and  for  the  residue  a  Uen  was  re- 
served on  the  face  of  the  deed.  There  was 
no  other  written  evidence  of  the  debt,  ex- 
cept that  it  was  cbarxed  on  Tunstall's 
bonks.  In  1858  Tunstall,  who  for  many 
years  had  been  clerk  of  the  circuit  court  of 
Pittsylvania  county,  moved  from  Virginia 
to  the  state  of  Mississippi,  and  died  intes- 
tate, in  the  latter  state,  In  December,  1868. 
It  does  not  appear  that  he  returned  to 
Virginia  after  his  removal  from  the  state 
bnt  once,  and  that  was  betoi)^  the  com- 
mencement of  the  late  clrU  war,  presam- 
ably  Just  before  tbe  execution  of  the  deed, 
which  waa  acknowledged  In  Mississippi. 
After  the  recordation  of  the  deed,  Withers 
conveyed  the  land  to  one  Hatcher,  and,  as 
the  property  of  the  latter,  It  waa  sold  un- 
der a  decree  of  the  said  corporation  court 
In  a  creditors*  suit,  which  waa  brought 
some  time  before  the  Instltation  of  this 
suit,  and  In  the  progress  of  which  the  ex- 
Isteuce  of  the  lien  In  question  was  discov- 
ered. This  discovery  was  made  known  to 
the  appeUant  only  a  levr  weeks  before  the 
present  suit  was  commenced.  At  his 
death  Tunstall  left  surviving  him  three 
children  of  tender  years,  aged,  respectively, 
two,  seven,  and  twelve  years.  The  eldest 
died  In  Mlsslssiupl  abont  the  time  be  at- 
tained his  majority;  the  others  have  never 
been  residents  of  this  state.  The  estate 
was  unrepresented  In  Virginia  until  the 
20th  of  August,  1866,  when  It  was  com- 
mitted bythe  county  court  of  Pittsylvania 
county  to  C.  L.  Powell,  sheriff  of  that 
county,  whose  powers  were  revoked  In  No- 
vember, 1868,  and  the  estate  was  again 
unrepresented  until  tbe  16th  of  May,  1870, 
when  It  was  committed  to  the  appellant, 
who  at  that  time  was  sheriff  of  the  said 
county,  and  whose  powers  have  never 
been  revoked,  although  the  term  ot  bis 
office  as  sheriff  has  long  since  expired.  It 
does  not  appear  that  Powell  ever  had 
knowledge  of  the  existence  ot  tbe  Uen  In 
question. 

The  bill  sets  forth  substantially  the  fore- 
going facts,  and  then,  by  way  of  explana- 
tion of  the  delay  that  has  occurred  in  as- 
serting the  niaira,  proceeds  asfoUows:  "The 
death  of  your  orator's  intestate  in  a  re- 
mote state,  and  during  the  war,  and  the 
long  Intervention  of  the  stay-law  there- 
after, and  the  fact  that  his  hdrs  were 
young  children  at  the  date  of  his  death, 
and  the  further  fact  that  he  never  had  an 
opportunity  of  hispectlng  the  books  and 
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Sapors  of  bis  intestatie,  and  no  personal 
iterrlew  witb  tbe  hetrs  or  home  repre- 
Bentatlre,  cat  him  otttrom  all  Information 
touching  the  claim  herein  neserted  nntU 
recently,  when  It  was  brouKh*  to  hie  at- 
tention by  parties  InvestiKatlng  the  title 
to  said  land  with  a  view  to  purcbaslna:  It. 
InqnlrleB  were  thereapon  Instltated  by 
Tonr  orator,  tbe  result  of  which  satisfies 
mm  that  the  debt  has  not  been  paid,  and 
Is  a  subsisting  lien  on  the  land, "  etc.  And 
the  prayer  ot  the  bill  Is  that  Withers  and 
Hatcher,  and  the  parcbasers  nt  the  Judi- 
cial sale  above  mentioned,  be  made  de- 
fendants to  the  suit;  that  tbe  land  be 
sold  to  Batlsfy  tbe  lien,  and  for  jj;«ieral  re- 
lief. Answers  under  oath,  howeTer,  are  ex- 
presBly  walTed  In  the  bill.  Tbed^endants 
except.  Hatcher  answered  the  bill,  setting 
up  the  following  defeases,  viz.:  (1)  That 
the  appellant  could  not  maintain  tbe  suit, 
because  his  term  of  office  as  sheriff  bad  ex- 
pired; (2)  that  In  any  event  the  proper 
remedy  was  by  petition  In  the  creditors' 
suit  against  Hatcher,  and  not  by  a  sepa- 
rate wid  Independent  suit;  (8)  the  statute 
of  llmltatlonB ;  (4)  actual  payment  of  the 
debt;  f5)  presumption  of  payment  from 
lapse  of  time;  and  (6)  laches  in  asserting 
the  claim.  Depositions  were  taken,  and, 
when  tharcause  came  on  to  be  heard,  the 
bill  was  dismissed  by  the  decree  com- 
plained of. 

We  will  consider  the  points  relied  on  by 
the  appellees,  tbe  defendants  below,  in  tbe 
order  In  which  they  have  Just  been  stated. 

1.  The  first  Is  clearly  without  merit,  for, 
as  the  statute  makes  no  provision  for 
transferring  an  estatecommltted  to  a  sher- 
iff for  administration  to  hie  successorln  of- 
fice, he  must  proceed  with  tbe  administra- 
tion tin  completed,  whether  his  official 
term  has  ended  or  not;  and  for  an  abuse 
of  the  trust  his  securities,  as  well  as  him- 
Mlf,  win  be  liable.  This  Is  well  settled.  1 
Lomax,  Ex'rs,  146;  Dabney's  Adm'r  v. 
Smith,  5  Leigh,  18;  Tyler  Nelson,  14 
Orat.  214. 

2.  And  the  second  groand  of  defense  Is 
equally  untenable.  The  debt  sought  to  be 
enforced  In  this  suit  Is  notdae  by  Hatcher, 
and,  as  Withers  is  a  necessary  party  to 
any  suit  to  enforce  the  lien  reserved  there- 
for, the  only  proper  way  of  proceeding 
was  that  adopted, — namely,  by  an  Ipde- 
peudent  snlt. 

8.  Nor  Is  the  case  affected  by  the  statute 
of  limitations.  In  the  leading  case  of 
Hanna  v.  Wilson,  8  Grat.  243,  It  was  decid- 
ed that,  althongh  an  action  at  law  to  re- 
cover tbe  purcbane  money  was  barred 
by  the  statute,  yet  tbe  right  to  main- 
tain a  suit  in  equity  to  enforce  the  ven- 
dor's lien  on  the  landcoald  not  be  affected 
by  any  lapse  of  time  short  of  the  period 
sufficient  to  raise  the  presumption  of  pay- 
ment; and  tbe  present  case  is  within  tbe 
principle  established  by  thnt  decision.  The 
appellees, bowever.attempt  to  distinguish 
that  case  from  this,  on  the  ground  that 
there  the  vendor  bad  not  parted  with  the 
legal  title.  Butwe perceive  no  principle  for 
any  such  distinction,  and  the  case  of  Coles 
V.  Withers,  83  Grat.  186.  is  authority  to  the 
contrary.  In  that  case  it  was  held  that 
a  vendor's  Hen  reserved  on  the  face  ol  the 
deed  Is  not  less  valid  and  effectaal  as  a  se- 


curity thtu  a  mortgage,  and  that  butb 
are  governed  by  substantially  the  same 
principles.  "Indeed,"  said  the  court,  "it 
may  be  a  question  whether  the  reserred 
lien  la  not  of  abigher  nature  than  the  mort- 
gage, since  the  latter,  lu  many  cases,  li 
treated  as  a  mere  Incident  to  the  debt, 
whereas  the  former  Is  an  express  charge 
infaerrait  in  Its  nature  upon  the  land,  which 
In  equity  Is  tbe  natural  and  primary  fond 
for  Its  payment. "  And  there  are  numer 
ous  cases  to  tbe  same  effect.  Paxton  v. 
Klch.  7  S.  £.  Rep.  631,  and  cases  cited.  Tbe 
doctrine,  therefore,  as  to  the  distinction 
between  the  personal  liability  of  the  ven- 
dee for  tbe  purchase  money,  whether  erl- 
denced  by  writing  at  all  nr  not,  and  the 
security  famished  by  a  vendor's  Iten  on 
the  land  Itself,  Is  too  w^l  established  In 
this  state  to  be  questioned.  In  Bowie  v. 
Poor  School  Society  of  Weatmorelaod,  75 
Va.  800,  It  was  Insisted  that  the  debt  se- 
cured by  the  deed  of  trust  was  barred  by 
tbe  statute  of  limitations,  as  there  was  no 
express  promise  to  pay  contained  in  the 
deed,  and  the  debt  itself  was  not  evidenced 
by  bond  or  other  written  Instrument,  and 
therefore  that  tbe  lien  was  not  enforce- 
able. But  in  reply  to  this  tbe  court  said 
the  creditor  was  not  seeking  a  recovery  of 
the  debt  by  an  acUon  at  law,  and  that  the 
peraonal  obllgatloo  of  tbe  debt  was  one 
thing,  and  tbe  Hen  for  its  security  anotba*, 
and  that  the  lien  was  enforceable  in  equity, 
although  the  remedy  at  law  was  barred. 

4.  As  to  the  next  point,  namely,  that  the 
debt  has  been  actually  paid,  uiere  is  qu 
proof  whatever.  The  only  evidence  oflered 
on  tbe  sublect  was  the  deposition  of  With- 
ers; but  be,  although  discharged  in  baolt- 
ruptcy  before  the  present  suit  was  com- 
menced, is  not  a  competent  witness  in  the 
case,  as  Tunstall,  the  other  party  to  the 
transaction  under  Investigation,  is  dead. 
The  admlsslbUlty  of  bis  evidence  is  cod- 
tended  for,  on  the  ground  that,  as  his  lia- 
bility for  tbe  debt  In  question  has  twen  dis- 
charged, he  is  not  testifying  "in  his  own 
favur;''and  Reynoldsv.  Callaway,  31  Grat 
436,  is  relied  upon.  But  that  case  is  not  la 
point,  for  there  the  discharged  bankrupt 
was  not  a  party  to  the  suit,  whweaa  here 
he  Is ;  and  hence,  although  be  Is  not  Inter- 
ested In  that  which  is  the  snbject  of  the 
suit,  yet  he  Is  Interested  at  least  to  tbe  ex- 
tent ot  tbe  costs,  and  that  is  sufficient  to 
disqualify  him.  1  Greenl.  Ev.  §  391 ;  Code, 
S  But  If  the  objection  were  waived, 

andif  his  deposition,  whlcb  wasnotexclad* 
ed  by  tbe  court  below,  were  read,  tbe  mnll 
would  be  the  same,  as  we  shall  pnaentlj 
see. 

6.  The  next  and  a  more  Important  ques- 
tion relates  to  the  presumption  ot  pay- 
ment. It  Is  an  acknowledged  principle 
that  a  debt  which  has  lain  dormant,  end 
without  recognition,  for  20  years  ts.  In  tbe 
absence  of  satisfactory  evidence  to  the 
contrary,  presumed  by  the  law  to  ban 
been  paid.  And  this  principle  is  recognised 
by  courts  of  equity  In  suits  to  enforce 
deeds  of  trust,  mortgages,  and  vendor's 
Hens.  (And  see  Code.  S  2935.)  Payment, 
however,  may  be  Inferrred  from  drcum- 
stancee  coupled  with  the  lapse  of  a  shorter 
period  than  20  years,  (Booker  v.  Booker, 
29  Grat.  605;  Suavely  v.  Pickle,  Id.  27;  L> 
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dike  V.  Lane.  78  Va.  182 ;)  or,  aa  Greenleaf 
exprowce  It ;  **  The  Jary  may  Infw  the  fact 
of  paymmt  from  the  clrcamstances  of  the 
caeewltbln  that  period ;  but  the  preeomp- 
tion  of  lawdoee  not  attach  till  the  twenty 
yean  are  expired. "  1  Oreeal.  Kv.  g  88.  la 
the  praeeat  case  it  doea  not  appear  that 
any  credit  waa  given  for  the  payment  of 
the  pvRbaM  money,  and  we  mnet  tbwe- 
tfwe  assnme  that  the  whole  of  It  waa  pay- 
able upon  the  coDBummatlon  of  the  sale, 
which  waa  nearly  as  years  before  the  pres- 
ent suit  was  commenced.  In  the  compu- 
tation of  the  time,  however,  to  be  taken 
Into  consideration,  the  pwlod  nf  the  war 
and  the  time  daring  which  the  stay-law 
waa  in  force  la  to  be  dedneted.— /.  e.,  the 
period  between  the  17th  of  April.  1861.  and 
the  IStli  of  Jannary,  1969,— and  making 
that  deduction,  the  salt  was  commenced 
within  less  than  30  years  from  the  time 
the  debt  became  due.  by  1  year.  8  months, 
and  38  daya.  By  the  seventh  section  of 
the  act  of  March  8,1866,  commonly  known 
aa  the  "  Stay-Law, "  it  was  expressly  enact- 
ed that "  the  period  daring  which  this  aet 
■ball  remain  In  force  shall  be  ezdaded 
from  the  cmnpntaticHk  oi  time  within 
which,  by  the  operation  of  aay  statnte  or 
rale  of  law.  It  may  be  necessary  to  com- 
mence any  proceeding  to  preserve  or  pre- 
vent the  loss  of  any  right  or  remedy. "  And 
the  present  case  is  within  the  operation  of 
this  statute,  for  the  presumption  iaat 
ad-rarted  to  Is  a  of  law,  altbongh  It  Is 
some  times  qtokenof  aa  a  rule  of  evidence ; 
and,  as  eoBtradisttogalshed  from  a  rule  of 

{tleadlng,  so  It  Is ;  that  is  to  say,  It  dlflera 
roTO  the  bar  Imposed  by  the  statute  of 
Umitat^ona  In  this :  that  the  one  prohib- 
its the  action,  the  other  prims  facte  oblit- 
erates tbe  debt.  But  all  presumptions  of 
law  are  nothing  bat  rules  of  law,  and  are 
reoognlsed  aa  saeta  by  tbe  aafehorldes. 
Thna,8i^  StarUe:  "Artificial  presamp- 
tions,  made  by  tbe  law  Itself,  are  not  in 
general  ased  as  rules  of  evidence  for  tbe 
porpose  of  ascertaining  doubted  facta,  but 
are.  in  effect,  mere  arbitrary  rules  of  law, 
which,  according  to  tbe  policy  of  the  law. 
operate  in  some  instances  conclusively, 
and  which  In  other  Instances  agaln.where 
a  xmvmptory  and  absolute  operation 
woold  be  attended  with  inconvenience, 
may  be  answered  and  rebutted."  8  Star^ 
kle,  Er.  marg.  p.  1241.  See,  Also,  1  Oromt. 
Ev.  SS  M.  17,  a). 

The  question  then  Is.  do  the  circum- 
stances of  the  preseot  caae,  coupled  with 
tbe  lapse  of  a  shorter  period  than  30  years, 
warrant  the  Inferaice  of  payment?  We 
think  not.  On  the  contrary,  they  are  am- 

gle  to  repd  the  presumption  of  payment, 
ad  that  presumption  attached  before  the 
suit  waa  broaght.  It  appears  from  the 
record  that  Tunatall  continued  a  resident 
of  Mississippi  from  the  time  of  hla  removal 
to  that  state,  in  1868,  antU  his  death,  in 
1S68;  that  ooramonicatloD  between  that 
■tate  and  Virginia  was  much  Interrupted 
by  the  war;  that  he  waa  not  in  Vlr^nla 
daring  tbe  war;  that  he  never  saw  Wlth- 
fn  after  the  sale  was  made;  that  the 
deed,  although  executed  and  acknowledged 
In  July,  1860,  and  presumably  delivered  on 
the  day  of  Its  date.  (Raines  v.  Walker,  77 
Va.  92,)  was  not  recorded  antll  the  2lBt  of 


November,  1861,  at  which  time  the  pre- 
sumption ts  tbe  lien  reserved  on  the  lace 
of  the  deed  was  still  subsisting,  as  indeed 
wltiiess  himself  testiflee  that  It  was;  that 
Tnnstallwas  "a  moneyed  man,"  and  a  len- 
ient creditor;  that  he  waa  tbe  owner  of 
property  in  Virginia  unti)  hie  death,  and 
that  there  was  money  to  hla  credit  in  the- 
Pittsylvania  Savings  Bank  at  the  close  of 
the  war,  although  he  had  then  been  dead 
nearly  18  months ;  that  the  debt  in  ques- 
tion was  well  secured;  that  he  was  averse 
to  receiving  Confederate  monay ;  tiiat  bl» 
heirs  at  tdie  time  of  hla  death  were  of  ten- 
der years ;  that  there  w«s  no  representa- 
tion of  the  estate  In  Virginia  until  August, 
1866.  when  tbe  estate  was  committed  to 
PoweU,  the  then  sheriff  of  Fltt»ylvania 
county,  whiise  powers  were  aubaequentiy 
revoked ;  that  the  debt  was  not  paid  to 
Powell,  nor  does  It  appear  that  he  ever 
heard  of  it;  that  the  only  written  evidence 
of  tbe  debt,  except  the  deed,  was  the 
charge  on  Tonstall's  booka,  which  books 
were  never  In  the  bauds  of  the  Virginia 
admlnlsteators;  and  that  the  appelant 
had  no  knowledge  of  the  debt  until  tost 
btfore  the  salt  was  brought.  It  appears, 
moreover,  that  when  the  deed  reserving 
the  lien  was  recorded  Wlthws  waa  Insolv- 
ent, and  that  he  so  continued  until  his 
discbarge  in  bankruptcy,  several  years 
after  tbe  war.  Nor  does  be  say  in  his 
deposition  that  he  paid  the  debt.  Hesim- 

Sly  aaya  he  bellerea  he  paid  it;  but  hepro- 
ucea  no  receipt  or  release,  and  -does  not 
claim  to  have  had  any,  and  when  asked 
to  state  why  be  believed  the  debtwas  paid, 
he  answered:  "^nrt.  because  there  was 
no  bond  standing  against  me;  and,  sec- 
ond^, becaase  Mr.  Tunstall,  as  a  bnsluees 
man.  would  not  have  neglected  to  take  a 
bond.  1  know  no  other  reaBon.  That 
win  do. '  Bat  we  are  of  a  different  opln- 
ion. 

6.  Upon  the  subject  of  laches  little  need 
bosald.  Ttlsundoubtedly  true  that  acourt 
of  equity  will  refuse  Its  aid  to  enforce  stale 
demands  where  the  party  has  slept  upon 
his  rights,  and  acquiesced  for  an  unrea- 
sonable length  of  time.  This  principle  has 
been  recognized  in  numemus  cases  by  this 
cuart.  and  la  no  leea  salutary  than  well 
settled.  But.  as  was  pointed  out  In  Coles 
V.  Ballard,  78  Va.  139.  mere  delay  Is  not 
always  to  be  considered  laches.  Toconsti- 
tu  te  Inexcasable  laches  the  delay  must  ha  ve 
been  such  as  to  afford  a  reasonable  pre- 
sumption of  the  satisfaction  or  abandon- 
ment of  the  claim,  or  each  as  to  present  a 
proper  defense  by  reason  of  thedeath  of  par- 
ties, loss  of  evidence,  or  otherwise ;  so  that 
whether  tbe  lapse  of  time  Is  sufficient  to 
bar  a  recovery  must,  of  necessity,  depend 
upon  tbe  particular  circumstances  of  each 
case.  Tazewell's  Ex'r  v.  Saundera,  13 
Grat.  354;  Rowe  v.  Bentiey,  29  Grat.  756; 
Terry  v.  Fontaine's  Adm'r,  88  Va.  451.3 
S.  E.  Rep.  748.  We  have  already  shown 
that  the  circumstances  of  this  case  are  not 
such  as  to  warrant  a  presumption  of 
abandonment  or  satisfaction  of  tbe  claim, 
nor  has  there  been  such  lapse  of  time 
or  loss  of  evidence  as  to  produce  dan- 
ger of  doing  Injustice.  On  the  contrary, 
the  transaction  in  question  has  not  be- 
come obscure,  the  sum  suugbt^o  be  recov- 
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ered  is  not  ODoerti^n,  and  the  evidence  to 
enable  the  court  to  do  Jnstlce  between  the 
parties  Is  ample.  The  case  Is  a  stron^r 
one  for  relief  than  the  analogous  case  of 
Updike  V.  Lane,  In  which  relief  whs  grant- 
ed,  although  the  suit  was  not  commenced 
until  aftco*  the  expiration  of  more  than  28 
years  after  the  debt  toll  due.  And  In  that 
case,  among  the  drcumstances  enumerat- 
ed by  the  court  as  material  to  be  con- 
sidered In  connection  with  the  defenses  of 
laches  and  presumption  of  payment  from 
lapse  of  time,  were  Insolvency  of  the  debtor 
and  the  suspension  of  legal  remedies,  both 
of  which,  as  we  have  seen,  concur  in  tixo 

5 resent  case.  Bo  la  Bowe  v.  Bentley, 
udgn  Burks,  In  pronoundng  the  Judg- 
raent  of  the  court, said:  "The  delay  In 
this  case  Is  sufficiently  accounted  for  by 
the  occurrence  of  the  war  and  the  obstruc- 
tions occasioned  thereby,  the  partial  sns- 
pensloh  of  legal  remedies,  •  *  *  the 
dlBablllties  under  which  the  claimants 
labored,  and  the  lack  of  knowledgeot  their 
rights.  Acqulescmce  cannot  be  imputed 
In  the  absmce  of  all  knowledge  m  the 
facts  of  which  It  Is  preheated.  **  See,  also. 
Nelson  v.  Carrlngton,  4  Munf.  882;  Wlssler 
V.  Craig,  80  Va.  22;  Bowie  v.  Society,  75 
Va.  800;  Suavely  v.  Pickle,  29  Orat.  27; 
Alexander  v.  Byrd,  8  8.  E.  Rep.  577. 

Our  opinion  therefore  Is  that  the  decree 
dismissing  the  bill  Is  erroneous,  and  that 
the  same  must  be  reversed  and  annulled. 

LAor,  J.,  absent. 


Falls  or  Nkcsb  Manut'o  Co.  t.  Hen- 

DBICKS. 

(Swarmte  Count  of  North  Carolina.   May  18, 
1890.) 

Bonn  TOB  TiTLB— Dbscbittion— Pakol  Evirsyos 
— Statuti  or  Fbauds. 

1.  Where  land  li  described  in  a  bond  for  title 
as  "the  Deaver  tract, "  evidence  In  aid  of  the  de- 
scription, that  it  is  "the  balance  of  the  Deaver 
tract,  "is  not  ssniBoient  identlflcation  of  It  to  war- 
rant an  Instmetlon  that  dsf eodanVs  possession 
ander  the  bwnd  was  nottoe  to  sU  the  world  of  his 
equitable  title. 

2.  A  defective  description  in  a  bond  for  a  deed 
canoot  be  remedied  by  a  subsequent  survey  and 
marking  of  the  lines.  A  survey  is  aid  of  a  defect- 
ive description  in  an  executory  contract  must  be 
contemporaneous  with  the  nuwine  of  the  contract, 
and  can  only  be  msde  to  ooTveot  mutakes  in  oootaee 
.and  distances. 

8.  A  defective  description  iu  a  bond  for  UUe 
cannot  be  aided  by  the  obligor's  receipt  for  the 
purchase  money  when  the  two  papers  cannot  be 
connected  without  the  aid  of  parol  evidence. 

4.  A  receipt  for  the  purchase  price  of  laud 
given  one  who  is  in  possession  under  a  bond  for 
utle,  which  describes  the  land  as  "bis  land  where 
he  now  lives, "  Is  a  sufficient  memorandum  under 
the  statute  of  frauds  to  admit  parol  evideuoe  to 
aid  the  description. 

Appeal  from  nuperior  court,  Buncombe 
county;  Waltbr  Clark.  .Judge. 

Action  by  the  Falls  of  Neubi*  Mannfact- 
oring  Company  against  Thomas  Hen- 
dricks to  recover  land. 

The  plaintiff  introduced  in  evidence  a 
deed  made  by  J.  M.  Young,  nherlff  of  Bun- 
combe county,  to  J.  L.  Henry,  W.  W.  Rol- 
Itus,  P.  Rollins  and  G.  M.  Roberts,  dated 
July  1, 1871,  convoying  to  them  the  land 
described  In  the  complaint  and  In  the 


amended  answer  In  fee;  also  a  deed  made 
by  J.  M.  Young,  sheriff  as  aforesaid,  to  the 
same  parties,  dated  SepCembw  28,  1872, 
conveying  the  same  land  to  them  in  fee. 
The  plalntUT  then  Introduced  a  duly-certl- 
fled  transcript  from  the  superior  court  of 
Buncombe  county  ol  the  Jndgmenta,  exe- 
ctttiotts.  and  tevies  of  the  aherilf  thereon, 
which  are  recited  a&d  mentioned  in  tbe 
said  deeds  of  J.  M.  Yoang  to  J.  L.  Henry, 
W.  W.  Rollins,  P.  Bollins,  and  O.  M.  Hub- 
erts. The  plaintiff  then  tntrodooed  a  deed 
from  J.  L.  Henry  to  P.  Bollins  and  L.  U. 
Welch,  dated  February  11. 1874,  conTeylne 
to  themhlsinterestlnsiridlandlnfee.  They 
then  Introduced  a  deed  from  W.  W.  BolUos 
and  wUe,  Ellsa  J.  BoUlns,  F.  BolUos  and 
wife.  Heeter  J.  BoUlns,  and  L.  M.  Welch,  to 
the  Falls  of  Mense  Manufacturing  Company, 
conveying  to  thran  tbe  said  land  In  fee, 
which  deed  is  dated  August  8, 1876 ;  also  a 
deed  from  O.  M.  Boberts  and  wife,  F.  A.  E. 
Roberts,  to  the  Falls  of  Neuse  Manufact- 
uring Company,  dated  the  28th  day  of  De- 
cember, 1888,  conveying  their  Intweet  In 
the  sidd  land  to  the  luTalntia  In  fee;  also 
a  deed  from  Levi  Flemmons.  commissioner 
ol  the  superior  court  of  Buncombe  county, 
to  the  Falls  of  Neuse  Manufacturing  Com- 
pany, dated  the  16th  day  of  March,  VSSfi, 
to  the  Falls  of  Nense  Manufacturing  Com- 
pany, conveying  to  the  plaintiff  their  In- 
terest in  said  land  In  fee.  The  plaintiff 
then  Introduced  an  act  of  the  general  as- 
sembly d  North  Carolina,  aad  tbe  amend- 
mento  thereto,  Ineorporattiue  tbe  Falls  of 
Neuse  ManutacturingCompany.and  rested 
tb^case.  The  defendant  then  Introduced 
the  record  of  the  office  of  tiie  register  of 
deeds  for  Buncombe  county,  showing  the 
due  probate  and  regtstraUon  on  tiie  12th 
of  December,  1871,  of  a  paper  wriUng  In 
words  and  figures  as  follows :  "1  bind  my- 
self In  the  sum  of  six  hundred  dollars  to 
make  to  Thomas  Hendricks  a  good  and 
sufficient  deed  for  thirty  acres  of  land,  be- 
ing a  portion  of  a  tract  of  land  formerly 
owned  by  Beuben  Deaver,  and  known  as 
the  'Deaver  tract.' Joining  Hugh  John- 
sen's,  Wm.  Johnston's,  and  the  Robert  A. 
Murray  place,  beginning  on  a  white  oak. 
the  comer  of  tiie  said  Deaver  and  Murray 
land,  whenever  he  pays  to  me  the  Just  and 
full  sam  ol  six  hundred  dollars.  1st  Janu- 
ary, 1867.  Wm.  L.  Henbt.  WiltKniobt." 
The  plaintiff  objected  to  the  introduction 
of  this  paper  in  evidence,  but  the  court 
admitted  it,  and  the  plaintiff  excepted. 

The  defendant  then  introduced  hlmeelt 
as  a  witness,  and  swore:  "I  paid  W.  L. 
Henry  for  the  land  described  In  the  bond 
for  title,  and  went  Into  possession  wfaea 
the  bond  was  given."  The  plaiutllf  ob- 
jected to  this  testimony,  which  was  ad- 
mitted by  the  court,  and  plaintiff  except- 
ed. Defendant  further  swore:  "Some 
time  during  the  year  186S.  alter  the  bond 
for  title  was  made  to  me  by  W.  L.  Henry, 
Brysott  surnyed  out  the  thirty  aeres,  aad 
marked  it.  w.  L.  Henry  was  present  at 
the  time.  The  thirty  acres  described  In 
the  bond  for  title  adjoins  Wm.  Johiwon 
on  the  north,  Hugh  Johnson  on  the  east, 
the  Robert  A.  Murray  place  on  the  west, 
the  balance  of  the  Deaver  tract  on  tbe 
Routh.  The  Deaver  tract  of  land  contains 
fltty-Iour  acres,  and  Is  a  little  loiucer  one 
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way  than  the  other.  It  la  bonnded  on  the 
north  by  the  Wlllfam  Johnson  land,  on 
theeaat  bythefiagh  Johnson  land,  and 
on  the  aonth  and  west  by  the  Robert  A. 
Murray  place."  The  plaintiff  objected  to 
the  Intrndnction  ot  this  eTldence,  but  the 
court  admitted  It,  and  the  plaintiff  ex- 
cepted. At  this  point  In  the  examination 
of  the  wltneafl  the  tollowtaiK  plat  was  in- 
trodneed: 


that  they  ran  down  ^e  line  o(  the  Deaver 
land  and  the  Hugh  Johneon  place  south- 
ward a  sufficient  distance  to  make  M> 
acres,  by  runnlnv  a  stralKht  line  due  west 
to  the  western  line  ot  the  Deaver  land,  or 
east  boundary  line  of  the  Robert  A.  Mur- 
ray place,  thence  rnnnlns  back  north,  on 
the  line  of  the  Murray  land,  to  the  white 
oak;  that  W.  L.  Hrary  was  present  at 
the  survey,  and  accepted  It  as  the  proper 


*0 
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On  eross-examtnatlon,  the  witness  stated 
that  the  Deaver  tract  of  land  was  correct- 
ly laid  down  upon  the  plat,  and  was 
Joined  by  William  .Tohuaon  on  the  north, 
Hugh  Johnson  on  the  east,  and  the  Robert 
A.  Murray  place  on  the  west  and  south, 
as  la  written  on  the'  same  In  Ink.  The 
witness  further  swore  that  the  southern 
line  of  the  80  acres  claimed  by  him  In  his 
amended  answer  was  not  located  or 
known  until  the  land  was  surveyed,  soon 
after  the  bond  for  title  was  made;  and 


location  of  the  bond.  The  defendant  then 
Introduced  W.  L.  Henry,  who  testified 
that  the  defendant  paid  him  ¥600  for  the 
land  described  In  the  bond  for  title;  that 
he  paid  It  in  stock,  a  gold  watch,  and  that 
witness  owed  the  defendant  some  money, 
and  the  defendant  retnmed  witness'  note, 
which  was  abont  flOO.  The  defendant 
then  offered  In  evidence  said  witness*  re- 
ceipt, the  execution  of  which  the  witness 
acknowledged,  and  which  la  in  words  and 
figures  as  follows:   "I  have  received  ol  T. 
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Hendricks  on  his  land,  where  he  now 
Uvea,  one  horee,  fl50;  cattle,  $100;  one 
watcta,  flOO ;  two-horse  wagon  cuid  bed, 
40  or  60  dollars;  and  possibly  other  pay- 
ments,—am  oaatlng  In  all  to  five  hundred 
dollars.  I  only  now  remember  the  above 
Items.  8tb  Sept.,  1867.  [Slgiiedj  Wic. 
Hbnrt."  The  plalntUf  objected  to  the 
Introdnctton  ol  this  receipt,  but  the  ob- 
lectlon  was  overraled,  and  the  plaintiff  ex- 
cepted. Wltnees  then  testified,  without 
objection,  that  he  had  sold  to  d^endant 
AO  acres,  embracing  the  northern  end  of  tiie 
Dearer  tract,  which  he  pointed  oat  on  tiie 
map  to  the  Jury ;  that  the  land  was  after* 
wards  surveyed  and  marked  off  In  the 
same  spring,  and  the  whole  money  paid  be- 
fore September,  1867 ;  that  he  was  present, 
and  that  the  shraiff  gave  notice  at  the 
■ale  of  the  defendant's  bond  fortltle. 

Qood  Boberts,  another  wltneea  for  the 
defendant,  testified  that  the  land  In  dis- 
pute was  covered  by  the  sheriff's  dned  to 
the  plaintiff ;  that  be  knew  ol  the  sale, 
and  bond  for  title,  to  defendant  Hendricks, 
before  he  sold  to  plaintiff ;  and  that  Judge 
Henry,  one  of  the  parties  from  whom  the 

{>lalntlfi  bought,  also  knew  of  the  same  be* 
ore  he  sold  to  the  plaintiff,  but  Henry  did 
not  know  of  this  until  after  sheriff's  sale, 
but  all  parties  knew  of  the  defendant's 
possession  at  the  time  ol  the  said  sale,  but 
did  not  know  whether  idefendant  was  a 
tenant  or  not.  Rufos  Miner  testified  lor 
the  plaintiff  that  be  was  present  when  the 
defendant  bought  the  land  from  W.  L. 
Henry,  and  that  the  receipt  shown  to  W. 
L.  Henry  was  correct,  and  that  Hendricks, 
the  defendant,  went  Into  Immediate  pos- 
session; that  be  was  present  when  the 
surrey  was  made  by  the  plaintiff  of  the 
Snlphnr  Springs  lands,  and  that  Mr.  Plnm- 
adore,  the  general  agent  for  the  plaintiff, 
disclaimed  any  Interest  in  the  land  claimed 
by  defendant,  and  the  surveyor  did  not 
run  around  It;  that  Plnmadore  was  the 
agent  of  the  plaintiff,  and  was  In  charge 
of  this  property,  offering  It  for  sale.  The 
plaintiff  objected  to  any  declaration  of 
Plnmadore,  as  agent,  concerning  the  prop- 
erty. The  objection  was  overmled,  and 
the  court  admitted  the  evidence,  not  as  an 
estoppel,  but  as  some  evidence  to  go  to 
tiie  Jury  as  to  whether  the  plaintiOF  had 
notice  of  defendant's  claim.  The  plaintiff 
excepted.  This  witness  testified  npon 
cross-examination  that  the  rental  value  of 
the  land  was  about  f  32  per  year  If  rented, 
and  the  timber  land  was  worth  about  $10 
per  acre.  Vf.  It.  Henry  was  introduced  by 
the  defendant,  and  he  testified  that  Plnm- 
adore was  the  general  agent  of  the  plain- 
tiff, and  had  charge  of  their  lands ;  that 
Plnmadore  said  to  witness  that  the  plain- 
tiff did  not  claim  the  land  In  dispute,  and 
once  had  the  suit  taken  out  of  court,  but 
that  the  lawyers  put  It  bacli.  The  defend- 
ant, Hendricks,  Introduced  in  his  own  be- 
half, testified  tJiat  Plnmadore,  the  plain- 
tiff's agent,  rince  this  salt  commenced,  of- 
fered to  buy  a  part  of  the  land  In  contro- 
versy from  him,  and  stated  to  defendant 
that  he  had  written  to  R.  Y.  McAden,  who 
had  the  principal  management  of  the  busi- 
ness of  the  plaintiff,  the  Falls  of  Neuee 
Mannfacturtng  Company,  and  advised  him 
to  take  the  case  ont  of  court.  (Admitted. 


BPOBTEB,  You  11.  (H*.  G. 

not  as  evidence  <rf  any  statonent  of  Ife- 
Aden,  but  to  show  knowledge  In  Plnma- 
dore.) Dr.  Queen  was  Introduced,  and  be 
testified  that  Plnmadore  told  him  that  the 
plaintiff  wanted  to  drop  the  suit,  and  it 
would  have  been  dropped  at  the  court 
previous,  but  the  iawyws  would  not  do  it, 
beeanae  they  wanted  to  sue  Judge  Heoir 
on  his  warranl^  or  bond  to  the  plaintU, 
and  were  forced  to  terminate  tlila  case  b» 
fore  they  could  do  so.  Newton  Taylor 
also  tested  that  the  said  Plnmadore  had 
proposed  to  swap  other  land  to  the  de- 
fendant, Hendricks,  for  that  In  contro- 
versy  In  this  case,  and  that  he  bud  asked 
him  (witness)  to  see  Hendricks,  and  make 
the  trade  lor  part  of  the  land  lor  him. 
Plnmadore  at  the  time  stated  that  fae  was 
acting  for  the  plaintiff,  and  wanted  to 
make  an  exchange  for  the  company. 
This,  In  substance,  is  the  testimony  from 
the  notes  of  the  court. 

At  the  close  of  the  testimony  it  was  ad- 
mitted by  both  the  plaintiff  and  defendant 
that  the  land  In  controversy  was  a  part 
of  the  Deaver  tracts,  included  in  tbeirimUTs 
deed  of  January  1. 1867,  and  that  the  sher- 
iff's deed  of  September  28, 1872,  did  notcover 
any  part  of  either  of  these  tracts,  and  was 
not  in  controversy.  Among  other  tbingn, 
the  court  charged  the  Jury  that  the  de- 
scription in  the  bond  for  title  was  such  as 
could  be  made  certain,  and  II  they  aiionld 
find  that  W.  L.  Henry,  under  whom  the 
parties,  plaintiff  and  defendant,  claimed, 
executed  the  said  bond  for  title,  and  soon 
afterwards  the  defendant  entered  into  pos- 
session, and  with  W.  L.  Henry  immediate- 
ly caused  the  land  to  be  surveyed,  as 
stated  In  the  defendant's  rep^,  and 
marked  the  boundary  lines,  and  has  re- 
mained in  possession  ol  the  aald  land, 
claiming  it  as  his  owa,  such  po—usolon 
would  be  a  notice  to  all  the  world  of  the 
defendant's  equity  for  titie  againact  the 
said  Henry;  and  if  the  plaintiffs  purchased 
the  said  land  while  the  defendant  was  In 
possession, so  claiming  it,  it  is  fixed  Id  law 
with  such  notice,  and  purchased  subject 
to  his  equity-  That,  if  they  should  find 
that  the  aefendant  paid  the  pnmhaae  mon- 
ey to  W.  L.  Henry  lor  the  land,  be  would 
be  entitled  In  law  to  specific  p«forniaDce 
of  his  bond  for  title  with  Hennr*  and  the 
plaintiff,  being  fixed  with  notice  of  his 
equity,  purcbiwed  subject  to  such  equity. 
That  the  plaintiff,  having  shown  title  from 
W.  It.  Henry  by  his  sheritTs  deed,  shllted 
the  burdtti  npon  the  defendant,  and  be 
must  show  by  a  preponderance  (rf  prod 
that  he  pnrcnasea  the  land  In  U67  from 
W.  L.  Henry  under  the-  bond  lor  title  al- 
leged, and  tiiat  he  caused  same  to  be  sur 
veyed,  took  possessfon,  and  remained  is 
possession,  claiming  the  said  land  as  his 
own  at  tbe  time  wbea  the  pUUntiH  por^ 
chased.  To  this  charge  the  ]plalnttir ex- 
cepted, 

Cbua.  A.  Moore  and  E.  C.  Smith,  for  ap- 
pellant. G.A.  Sbaford,  T.  F.  D&vklm%, 
and  Jones  A  Hardwicke,  tor  appdlee. 

Shbphbrd,  J.  There  can  be  no  questioa 
but  that  the  possession  ol  tbe  deadest 
was  notice  ot  any  equities  which  existed 
in  bis  tavor.  Edwards  t.  Thompaoa,  71 
N.  C.  177;  Tankard  v.  Ti^nkard,  M  N.  C 
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OS.  But  w«  tiiliA  that  Us  honor  erred  In 
holdlnfl:  that  the  W  acres  mentioued  In  the 
agreement  to  convey  had  bera  sufflclently 
Identified.  While  the  wrltinsr  la  very  am- 
blguoaa  In  Its  terms,  It  Is  perhaps  suscep- 
tible of  being  aided  by  extrinsic  evidene. 
If.  lor  instance,  the  testimony  had  shown 
that  the  particular  80  acres  were  known  as 
"the  Deaver  tract, "  it  would  hare  been  a 
BDfflcient  IdentlBcatlon  to  bare  warranted 
the  Instruction  given  by  the  court.  So  far 
!rom  this  being  the  case,  the  defendant 
himself  testified  that  theSO  acres  were  "the 
balance  of  the  Deaver  tract, "  from  which 
It  mast  necessarily  be  inferred  that  the 
said  tract  was  one  oat  of  which  the  SO 
acres  were  to  be  taken.  This  feature, 
therefore,  being  ^mlnated  from  the  case, 
there  remains  nothing  by  which  the  7ociis 
fa  qao  can  be  located ;  for,  by  reference  to 
the  plat,  it  will  be  seen  that,  according 
to  the  descrlption.lt  will  be  laid  off  In  sev- 
eral different  ways.  Blow  v.  Vaughan,  10 
S.  £.  Bep.  801,  (decided  at  this  term.)  aud 
the  cases  cited. 

Nor  la  the  delect  remedied  by  the  subse- 
qnoit  survey  and  the  marking  of  the  lines. 
It  may  well  be  doubted  whether  such  acts 
can,  under  any  circumstances,  aid  a  defect- 
ive description  of  an  executory  contract 
to  convey  land,  where,  as  with  us,  the 
doctrine  of  part  performance  is  entirely  re- 
pudiated. The  forthest  thecoart  has  gone 
in  this  direction  is  In  Baxter  v.  Wilson,  96 
a.  C.  iSJt  where  effect  Is  glren  to  the  con- 
temporaneous running  and  marking  of 
lines  under  the  establlshmentof  comers  for 
the  purpose  of  correcting  mistakes  in  the 
courses  and  distances  called  for  in  a  deed, 
and  by  this  means  ascertaining  the  true 
intention  of  the  grantor.  This  principle 
applies  only  in  cases  where  there  is  an  evi- 
dent mistake  in  the  courses  and  distances 
given  In  the  description,  and  not  where,  as 
in  the  present  case,  there  Is  no  such  de- 
scriptlun  at  all.  It  could  in  no  event  avail 
the  defendant,  as  the  marking  of  the  lines, 
etc.,  was  not  contemporaneous  with  the 
making  of  the  contract. 

It  Is  contoided.  however,  that  the  agree- 
ment can  be  aided  by  the  receipt  given  by 
W.  L.  Henry  to  the  defendant  in  1867. 
This  would  ba  so  if  the  two  papers  could 
be  connected  without  the  aid  of  parol  ev- 
idence. A  valid  contract,  within  the  stat- 
ute of  frauds,  "may  be  of  one  or  many 
pieces  of  papa*t  provided  the  several  pieces 
are  so  connected  physically  or  by  internal 
reference  that  there  can  be  no  uncertainty 
as  to  their  meaning  aud  effect  when  taken 
together.  But  this  connection  cannot  be 
shown  by  extrinsic  evidence.  Mayer  v. 
Adrian,  77  N.  Here  thvre  is  no  refer- 

ence in  either  paper  to  the  other,  and  they 
are  entirely  consistent  with  the  idea  that 
they  related  to  distinct  and  independent 
transactions.  Although  the  receipt  could 
not  be  so  connected  with  the  agreement, 
we  are  of  the  opinion  that  It  was,  In  itself, 
a  sufficient  memorandnm  in  writing  to 
warrant  spedflc  performance,  provided 
that  the  land  could  be  speeiflcalty  ident^ 
fled  by  evidence  aliunde.  In  Farmer  v. 
Batts,  88  N.  G.  887,  the  court  decreed  spe- 
cific performance  upon  the  following  re- 
ceipt: "Received  of  W.  D. Farmer  $1,400.  In 
foU  payment  of  one  tract  of  land  contain- 


ing 198  acres,  more  or  km;  It  being  the  In- 
terest In  two  shares  adjoining  the  lands 
of  James  Barnes,  Ell  Bobbins,  and  others. 
This  25th  day  of  January,  1S64. "  ThUls 
substantlaUy  the  same  in  Its  terms  as 
ours,  except  that  the  payment  is  acknowl- 
edged to  be  In  full.  This  difference  does 
not  alter  Its  binding  effect  upon  the  ven- 
dor, as  It  Is  w^l  setUed  with  us  that  It 
need  not  be  set  forth.  Miller  t.  Irvin&  1 
Dev.  &  B.  108;  Thomburg  v.  Masten,  88N. 
C.  298.  To  this  effect  also  Is  Oordon  t.  Col- 
lett,  102  N.  C.  632.  9  S.  £.  Rep.  486.  where  a 
simple  recriptln  part  payment  of  acertaln 
described  lot  was  held  sufflclent.  See,  al> 
BO.  Breald  t.  Munger,  88  N.  G.  287.  These 
aothoritles,  we  think,  fully  sustain  us  In 
saying  that  the  receipt  Is  suffldsnt  under 
29  Car.  II.,  8.  No  decree,  however,  for 
specific  performance,  can  be  granted  the 
defendant  unless  "  hts  land  where  he  now 
lives"  (the  descriptive  words  of  the  re* 
ceipt)  Is  fully  identified  by  competent  testi- 
mony. These  words  are  clearly  suscepti- 
ble of  being  applied  to  a  particular  weU-de- 
fined  tract  of  land,— id  oertam  eat,  aaod 
certam  nddi  potest,— and.  If  the  drfenoant 
cansupplythe  requlslteproot.hewlil  be  en- 
titled to  relief.  While  theanswer  was  suffi- 
ciently general  (except,  pwfaaps,  as  to  the 
date  of  the  contract)  to  have  comprehend- 
ed the  rec<dpt  as  a  defense,  this  aspect  ul 
the  case  was  not  presented  to  thu  Jury. 
The  action  seems  to  have  been  tried  upon 
the  agreemmt  alone,  and, as  wears  of  the 
opinion  that  there  was  error  as  to  this, 
there  mnat  be  »  new  trial. 


Orant  t.  Goocb  et  al. 

(Atprwne  Court  <^  North  CamMna.  M»j  18, 
18&0.) 

LnnTATioirB— EviDncos— PLBAniHQ. 

tTnder  Code  K.  C.  1208,  which  provides  that 
■n  allegBUon  in  s  compluot  which  li  not  denied  by 
the  answer  shall  be  taken  as  true,  in  an  actlm  on 
a  bond,  tt  is  competent,  in  order  to  rebut  the  pro- 
sampUiDo  of  pqrment  raised  by  the  statvte  of  urn- 
itstlona,  to  introduoe  the  record  of  a  former  acUoa 
between  the  same  parties,  on  the  same  bond,  in 
which  the  anawer  failed  to  deny  the  svenneni  la 
the  oomplalnt  that  the  bond  was  unpaid. 

Appeal  from  circuit  court.  Halifax  coun- 
ty ;  BIaoRae.  Judge. 

The  case  presented  by  the  record  is,  In 
substance,  this:  It  appears  that  EUsa  A, 
Phillips  died  in  the  county  of  Northamp- 
ton prior  to  1S60,  leaving  a  last  will  and 
testament,  wUcb  was  proven,  and  Joseph 
M.  S.  Rogers  qaalifled  as  ezecQt<»  thereoL 
Afterwaras  John  J.  Long,  the  Intestate 
of  the  defendant,  executed  to  the  saldexecv 
ator  his  single  bond  for  f290.66,  dated  the 
226  of  May,  1860,  and  dueatslx  montfasfrom 
date.  Afterwards  the  said  executor  died 
In  the  same  county  on  the  8d  of  July,  1876, 
and  the  plaintiff  was  appointed  adminis- 
trator d.  b.  B.  e.  t.  a.  of  the  said  testatrix, 
Ellsa  A.  PblUips.  The  said  Long  alters 
wards  died  on  the  9th  of  May,  1^,  and 
Edward  Gonigland  was  appointed  admin- 
istrator of  his  estate;  and  afterwards,  la 
the  same  year,  the  said  Conlgland  died, 
and  the  defendant  was  appointed  admin- 
istrator de  boDia  non  of  the  said  Long, 
deceased.  This  action  Is  brought  by  the 
plaintiff,  administrator  d.  b.  u^jf,  t.  a.  of 
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the  aald  Ellaa  A.  PtallUpi.  deceased,  to  re- 
corer  JadgmeDt  for  the  money  doe  upon 
the  n\rxg\«  bond  above  apectfled,  against 
the  defendant,  as  administrator  de  bonis 
non  of  tlie  maker  thereof.  The  defendant 
pleaded  payment,  and  "that  thecaaseof 
action  declared  on  arose,  It  at  all,  more 
tiian  tea  yean  before  the  oommencemrait 
ol  this  action.  **  It  appears  also  that  on 
the  19th  of  February,  1879,  W.  J.  Rogers, 
as  executor  of  the  scUd  Joseph  M.  L.  Rog- 
ers, who  was  In  his  llte-tlme  execntor  of  the 
will  of  the  aald  Elisa  A.  Phillips,  deceased, 
aa  above  explained,  brought  hta  action  In 
the  aaperlor  court  of  the  said  county 
against  the  presentdefendant.adminlstra- 
toi*,etc.,to  recover  Judgment  for  the  money 
due  upon  the  slnglebond  above  mentioned, 
claiming  and  alleging  that  the  same  be- 
longedtotheestateofhlsteetator.  Inthat 
action  It  wasexpressly  alleged, amongoth- 
erthlnss,lntbe  complaint,  "that  no  part  of 
said  bond  [that  therein  specified, and  that 
now  sued  upon]  haa  been  paid."  The  d^ 
(endaut  in  tbat  action  (who  la  the  present 
defendant)  did  not,  In  bla  answer  thertin, 
deny  or  controvert  tiie  last  above  recited 
allegation  of  the  complaint  therein.  In 
this  case  there  was  a  reference,  and  the 
r^reewas  charged  "to  hear  and  deter- 
mtaie  all  matters  of  law  and  of  fact  arising 
herein."  On  the  trial  b^ore  the  referee, 
the  plaintiff  pntln  evidence  (the  defendant 
objecting)  the  record  of  the  action  last 
above  mentioned  and  referred  to,  for  the 
purpose  of  proTlng  that  the  said  single 
bond  now  sued  upon  had  not  been  paid, 
and  to  rebut  the  presnmptlon  of  payment 
created  by  the  lapse  of  time  and  the  stat- 
ute. Rev.  Code,  c.  66,  %  18.  The  defendant 
objected  and  excepted  to  the  reception  of 
SQch  evidence.  The  referee  found  as  a  fact 
that  the  bond  had  not  been  paid.  The 
court  affirmed  the  findings  of  the  referee 
as  to  the  law  and  facta,  and  gave  Judg- 
ment In  favor  of  the  plaintUt,  from  which 
the  defendant  appealed. 

J.  M.  Mullen,  for  plafntiff.  R.  B.  PeebJea, 
fur  defendants. 

Merrimon,  C.  J.,  {atter  stating  tlie  facts 
aa  above.)  The  single  bond  sued  upon  In 
this  action  having  been  executed  In  I860, 
and  more  than  10  years  having  elaiieed 
alter  Its  maturity,  excluding  tfaetlme  frum 
the  20th  of  May,  ISO!,  to  the  let  of  Janu- 
ary, 1870,88  required  by  the  statute,  (Code, 
§  187,)  before  the  action  began,  the  statute 
applicable  (Rev.  Code,  c.  65,  §  18)  raised 
"  the  presumption  of  payment  or  satisfac- 
tion "thereof.  The  plaintiff,  however,  had 
the  right  on  the  trial  to  rebut  such  pre- 
saniptlon  by  any  competent  evidence  to 
prove  that  the  bond  had  not  been  paid  or 
eatlBfled.  One  sort  of  competent  evidence 
for  that  purpose  was  the  admission  of  the 
maker  of  the  bond  In  his  life-time,  or  of  the 
defendant,  hU  administrator,  after  his 
death,  that  It  had  not  been  paid.  The  ad- 
missions and  declarations  of  the  latter  In 
such  respects  are  competent  evidence,  be- 
cause he  lesrally  reprenentH  his  Intestate; 
has  possession  and  control  of  all  his  per- 
sonal property,  rights,  credits,  his  receipts, 
acquittances,  his  business  papers,  and  the 
like;  has  the  opportunity  and  means  of 
learning  <rf  the  Indebtedness  of  his  Intes- 


tate, and  it  Is  his  dutyto  do  so.  It  Is  pre- 
sumed that  he  discharges  his  duty  proper- 
ly, and  that  he  will  not  admit  that  such 
bond  broughtagainsthlslntestate'seatate 
is  due  and  unpaid,  when  in  fact  it  hod 
been  paid.  It  such  a  bond  presumed  to  be 
paid  has  not  In  fact  been  paid, he  maypay 
It.  Tucker  v.  Baker,  04  N.  G.  163,  and  the 
cases  there  dted.  The  mere  admission, 
however,  by  the  administrator,  that  be 
had  not  paid  the  bond  as  to  wblcfa  snch 
presumption  existed,  would  not  be  suffi- 
cient to  rebut  the  presumption ;  his  intes- 
tate may  have  paid  it  In  his  life-time.  Or- 
dinarily the  admisaiona  or  other  evidence 
to  rebut  the  presnmptlon  of  payment  ol 
such  bond  in  question  must  be  snch  In  its 
scope,  meaning,  and  effect  as  will  embrace 
the  whole  period  of  10  years,  the  lapse  of 
which  raises  tbe  presumption.  Rowland 
V.  Wlndley,  86  N.  C.  86,  and  the  cases  there 
cited.  Now,  the  present  defendant,  being 
defendant  In  another  action  determined 
before  this  one  began,  the  bond  here 
sued  upon  being  tbe  subject  of  that  ac- 
tion, admitted  in  legal  efltet,  not  sim- 

Ely  that  he  had  not  paid  this  bond, 
nt  that  it  had  not  been  paid  at  all  by 
his  Intestate  or  any  person;  that  it  re> 
malned  due  and  unpaid.  It  was  alleged  la 
the  complaint  In  that  other  action, In  ex- 
press terms,  "that  no  part  of  said  bond 
fthat  now  sued  upon]  had  been  paid." 
The  defendant  answered  the  complaint  In 
that  action  as  to  the  all^atlons  therein 
other  than  the  one  above  mentioned:  as 
to  it,  he  was  silent.  Such  silence,  failure 
to  deny  that  the  bond  was  unpaid,  was 
an  admission  of  and  by  the  defendant  that 
it  had  not  been  paid;  not  mer^y  an  Im- 
plied admlsalon,  but  the  statute  (Code,  § 
268)  provides  and  declares  that  such  alle- 
gation that  the  bond  had  not  been  paid 
would  taken  as  true."  This  court,  tn 
eonstmlug  this  statute,  said  in  Bonham 
V.  Craig.  ^  N.  C.  224.  that  '*the  complaint 
alleges  that  there  was  no  money  paid,  and 
the  deed  was  the  voluntary  act  of  the 
grantor,  and  this  all^atlon  Is  not  denied 
in  the  answer.  The  fact  Is  therefore  ad- 
mitted,and  the  effect  of  the  admission  la  as 
available  to  the  plaintiff  as  If  found  by  the 
Jury. "  Other  cases  are  to  the  like  ^eet. 
Jenkins  v.  Ore  Dressing  Co..  66  N.  G.  663; 
Kelly  v.McCallnm.SSN.U. 568.  Such  admis- 
sions ordinarily  imply  that  they  weremade 
deliberately,  and  of  purpose,  but  they  are 
subject  to  explanation,  when  used  as  evi- 
dence. They  constitute  evidence  against 
the  party  making  them  in  all  actions  and 
proceedings  against  htm  wherein  th^  may 
be  pertinent  and  competent,  Jnst  aa  are 
admissions  and  declarations  of  a  party 
made  adverse  to  hts  right  on  any  occa< 
fllon.  Their  weight  depends  always  up»>n 
whether  or  not  they  were  made  with  de- 
liberation, or  incautiously,  and  they  are 
subject  to  proper  explanation.  Mason  v. 
McCormick.R6  N.C.226;  Adamsv.Utley.HT 
N.  C.  856;  (Juy  v.  Manuel.  89  N.  C.  «3: 
Brooks  v.  Brooks,  90  N.  C.  142;  White  v. 
Beaman,  96  N.  C.  12i!.  1  S.  E.  Rep.  199; 
Smith  V.  Nimocks,  94  N,  G.  348.  The  ref- 
eree, therefore,  properly  considered  the  ad- 
mission made  by  the  present  defendant  in 
the  answer  In  the  action  referred  to.  In  de- 
termining the  question  whether  or  not  the 
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bond  now  soed  on  had  been  paid.  The 
fact  that  that  action  was  decided  in  (avur 
of  the  defendant  therein  could  not  affect 
his  admissions  as  evidence  In  this  action; 
and  we  add  here  that  that  action  failed 
because  the  plalntin  therein  was  not  the 
owner  of  and  entitled  to  stie  upon  the 
bond,  the  snbject  of  the  present  action. 
RoKera  Gooch,  87  N.  C.  442.  Jad^ment 
affirmed. 

Town  of  Hknderson  t.  Datis  et  al. 

[SuvretM  Court  of  North  Carolina.   May  18, 
1890.) 

Katob'8  Covet— JciiiBDioTioM—OBBnccTio:!  of 
&rBKCT8— Etidenos. 

1.  Uoder  Code  N.C-t  giving  tbe  muor's 
ooart  the  same  JurUdiotloo  as  a  justice  of  the 
peace  Id  all  crimlDal  matters  arising  under  the 
dty  ordinances,  the  mayor's  coart  has  jurisdiction 
of  KB  action  the  ^iy  to  ooUect  a  fine  for  allow* 
ing  obetonettona  to  ranala  In  the  street  In  viola- 
tkm  of  a  dty  ordlnanoa,  thongh  defendants  msy 
eoDtend  that  the  alleged  street  is  their  property, 
and  not  a  street.  In  sooh  case  the  title  to  real  es- 
tate la  not  involved  vrithin  the  meaning  at  Code 
N.  C.  I  8S4,  excluding  from  the  jorisdlotion  of  a 
jnstioe  of  uw  peace  actions  In  whiob  tbs  title  to 
feal  estate  la  In  oontrorersy. 

2.  The  obarter  of  a  city,  which  has  been  in 
force  for  nearly  90  years,  and  which  has  been 
reooniised  and  amended  by  the  leRislatarti  cannot 
be  ooUaterally  attacked,  in  an  aotfon  for  obstruct- 
ing one  at  the  city's  streets,  on  the  ground  that 
the  election  at  which  it  was  accepted  had  not  been 
held  pursuant  to  tbe  notice  required  by  law. 

&  A  recital,  in  the  record  of  the  condemnation 
wooeedings  for  opening  a  street  alleged  to  have 
Men  obetructad,  that  appraisers  had  been  ap- 
pointed to  assess  the  damages  and  benefits,  and 
that  they  had  made  their  award,  Is  not  sufficient 
to  estabuab  the  exlstenoe  of  the  street,  In  the  ab- 
seooe  of  eTideace  that  It  bad  ever  been  opened  or 
naod  by  the  pabUc,  or  that  the  dty  anthontlee  bad 
■rar  exercised  control  orer  it. 

Appeal  from  superior  court,  Vance 
eonnty. 

This  action  was  begun  before  tbe  mayor 
of  the  plaintiff  to  I'ecover  the  penalty  of 
$10  incurred  by  an  alleged  violation  of  an 
ordinance  of  the  plaintiff  whereof  the  fol- 
lowing is  a  copy:  "Article  3,  section  1. 
Any  person  or  persons  allowing  ot»itruc< 
tlonn  to  remain  or  cotatlnae  in  any  street, 
or  streets,  or  alleys,  in  the  town  of  Hender- 
son, after  having  been  notified  by  the 
town  constable,  shall  be  fined  ten  dollars 
for  each  day  said  obatmctions  shall  be  al- 
lowed to  remain. "  On  the  trial  before  the 
mayor,  the  defendant  suggested  "that  the 
land  In  controversy  is  not  a  street,  but  the 
property  of  the  defendant  and  others," 
and  he  Insisted  that,  therefore,  the  mayor 
had  not]url8dictlon.  There  was  Judgment 
tor  the  plaintiff  In  the  mayor's  court,  and 
the  defendant  appealed  to  the  superior 
court.  The  following  is  a  copy  of  so  macb 
of  the  case  stated  on  appeal  as  need  be  re- 
ported: "The  defendants  moved  to  dis- 
miss the  action,  because  the  mayor  had 
no  Jurisdiction  to  try  the  same,  because, 
opon  defendant's  answer,  the  title  to  land 
was  put  in  issoe  and  involved.  His  honor 
overruled  tbe  motion,  and  defendants  ex- 
cepted. Tbeplalntitf  thenotfered  the  char- 
ter of  the  town  of  Henderson,  ratified  by 
the  general  assembly,  April  1,1869;  and, 
to  show  an  acceptance  of  said  charter  as 
required  by  tbe  fifty-first  aection  thereof, 


introduced  the  minutes  of  the  proceedings 
of  the  commlsslonere  of  tbe  town  of  Hen- 
derson, dated  April  10,  ISfiO.  Tbe  defend- 
ants objected  to  the  readiug  of  said  ch(ir- 
ter,  because  It  appeared  afilrmatlvely  by 
the  minutes  that  the  election  to  accept  the 
charter  was  not  held  after  tbe  ten-days 
notice  required  by  law.  Tbe  plaintiff  then 
Introduced  an  act  of  the  general  assembly, 
(chapter Sl.PrlT.  Law8l88S,)amendatory 
of  Uie  charter  of  said  town.  His  honor 
thereupon  overruled  defendants*  objection, 
and  allowed  the  charter  to  be  read,  and 
defendants  excepted.  The  plaintiff  then 
offered  to  show  that  the  laud  In  contro- 
versy bad  been  duly  condemned  for  the 
purpose  of  a  street  In  said  town,  and  to 
that  end  offered  a  transcript  of  the  record 
In  the  condemnation  proceedings.  The  de- 
fendants objected  to  the  reading  of  said 
transcript:  (1)  Beoauae  It  did  noi  appear 
that  there  was  ever  any  cause  consUtnted 
between  the  plaintiff  and  defendants  In 
Granville  superior  court  In  thlsbehalf.  (2) 
It  did  not  appear  that  there  was  any  cause 
constituted  in  said  snperior  court  at  all. 
(3)  That  It  did  not  appear  that  there  wai 
any  law  autlmrixing  the  report  of  the  ac- 
tion of  the  commissioners  appointed  to 
open  or  widen  streets  In  Henderson,  to  be 
recorded  In  said  Granville  county.  (4)  It 
did  not  appear  that  tbe  defendants  were 
partiestosaidsoallegedrecord.  (6)  That 
said  paper  was  a  record  of  Qranvllle  supe- 
rior court.  Objection  overruled,  the  tran- 
script was  read,  and  defendants  excepted. 
Tbe  defendants  then  objecteil  to  the  alleged 
condemnation  of  said  land,  because  It  did 
not  appear  that  tbe  damages  assessed  In 
favor  of  tbe  several  parties,  to-wlt,  Beavls 
and  Calvin  Betta,  had  ever  been  paid  to 
tbem  in  hand,  or  paid  into  the  oflBce  of 
the  clerk  of  tbe  superior  court  of  Granville 
county,  as  provided  by  the  charter.  His 
honor  overruled  the  objection,  and  the  de- 
fendants excepted.  It  was  admitted  by 
the  defendants  that  In  the  summer  of  18S5 
tbey  openly,  and  under  a  claim  of  title,  en- 
tered upon  the  land  In  controversy,  which 
is  a  portion  of  whatlscalled  '  Breckenrldge 
Street,*  in  Henderson, buUtbottseB  thereon, 
and  have  hadcontlnuous possession  there- 
of up  to  the  time  olsulng  out  the  warrant 
In  this  cause.  Defendants  then  offered  to 
show  that  tbey  bad  periect  title  to  tbe 
land  In  controversy,  claiming  tbe  same 
through  Calvin  Betts,  among  others,  and 
that  be  was  the  same  Calvin  Betts  for 
whom  the  sum  of  two  hundred  and  fifty 
dollars  was  assessed  as  damages  to  said 
laud ;  and  also  that  said  sum  has  never 
been  paid  to  said  Betts,  nor  the  ancestors 
of  the  defendants,  who  were  the  Immediate 
grantors  of  said  Betts,  nor  was  ever  de- 
posited in  che  clerk's  office  of  Qranvllle 
superior  court.  His  honor  refused  to  al- 
low any  of  said  evidence  to  be  offered,  and 
defendants  excepted.  His  honor  charged 
the  Jury  that.  If  they  believed  theevidence, 
they  should  find  the  Issue  in  favor  of  tbe 
plaintiff,  to  which  charge  the  defendants 
excepted. "  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendants  appeal. 

Code  N.  C.§  aSlS,  gives  the  mayor'scourt 
the  same  jurisdiction  as  a  Justice  of  the 
peace  In  all  criminal  matters  arising  under 
the  city  ordinances.  Section  ^4  exclndes 
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from  th«  jQrlBdlctlon  of  the  JaeUce  of  the 
peace  actlonB  In  which  the  'title  to  real  es- 
tate Is  In  controversy. 

B.  T.  Watkina,  E.  C.  Smith,  O.H.  Snow, 
uid  T.  C.  Fuller,  for  appellants.  M.  V. 
L&Bter,  A.  W.  Grabam,  R.  W.  WJaatOD, 
and  A.  C,  Zollicof^r,  for  appellee. 

Merbimon,  G.  J.,  [after  statiaif  the  facta 
BubBt&ntiaUy  aa  above.)  The  objection 
that  the  mayor's  conrt  did  not  have  Juris- 
diction of  the  action,  because  **the  title  to 
land  was  put  In  Issne  and  Involved, "  la 
without  force.  Thetltleto  real  estate  was 
not  in  controversy  In  the  sense  of  the  con- 
stitution, (article  4,  §27.)  or  of  the  statute, 
<Code,  S5  m,  836,  837.)  The  substance  of 
the  coutroverey  was  whether  or  not  a 
public  street  of  the  plaintiff  had  been  es- 
tablished, and  whether  or  not  the  detmd- 
ant  had  obstructed  the  same  In  violation 
of  the  ordinance  specified,  and  thus  In- 
curred the  penalty  sned  tor.  If  the  street 
were  established,  It  was  not  material  to 
Inquire  who  had  title  to  the  land  subject 
to  the  right  of  the  public.  Then,  obvious- 
ly, the  mayor  had  jurisdiction  of  the  ac- 
tion. Piiv.  Acts  1868-89,  c.  70,  S 16;  Code, 
S8818. 

Nor  can  the  second  exception  be  sus- 
tained. The  minutes  of  the  proceeding 
of  the  commissioners  of  the  town  of  Hen- 
derBon,  pertinent,  were  put  In  evidence 
without  objection.  They  show  that  an 
election  was  held  "in  accordance  with  "  the 
section  of  the  statute  requiring  It  to  be 
held;  the  number  of  votes  cast  "for  the 
charter, "  and  the  numbOT  cast  "  against 
the  charter,**  and  the  majority  In  favor  of 
accepting  the  same;  and  they  recite,  and 
the  commissioners  certify,  "  that  the  elec- 
tion was  held  in  ail  respects  in  accordance 
with  the  provisions  of  said  charter,**  etc. 
The  minutes  are  such  as  the  statute  (Priv. 
Acts  1S6S-69,  c.  79,  S  Kl)  requires,  and  cer- 
tainly Imply  sufficiently  that  the  notice  of 
-election  required  was  given.  Besides  the 
minutes  showing  that  an  election  was  held 
aa  directed  by  the  statute,  the  presump- 
tion is  that  notice  was  given  as  required. 
It  does  not  appear  that  there  was  any  Ir- 
regularity as  to  the  election  referred  to, 
but.  It  there  had  been,  the  legislature  cured 
the  same  by  recognizing  and  amending  the 
charter  of  the  plaintiff  by  the  statute, 
(Prlv.Acts  1883,  c.51.)  Besides, thecharter 
had  prevailed,  and  been  obseri-ed,  for  near- 
ly 20  years.  Moreover,  the  election  could 
not  be  attacked  in  a  collateral  proceeding. 
If  the  defendantwas  not  satisfied  with  the 
result  of  the  election  mentioned,  he  should 
have  contested  it  by  proper  aictlon  brought 
lor  the  purpose  In  apt  time. 

The  rucora  in  this  case  Is  very  informal 
and  confused,  and  the  statement  of  the 
<ase  on  appeal  for  this  court  Is  Imperfect, 
particularly  In  stating  material  evidence 
that  it  seems  must  have  been  produced  un 
the  trial.  It  does  not  appear,  unless  by 
very  vague  Inference,  that  a  street  called 
"BreckenrldKa  Street"— that  alleged  to 
have  been  obstructed  by  the  defendant 
was  ever  located,  laid  out,  established, 
And  used  by  the  public  at  nil  In  the  plain- 
tiff town.  "The  condemnation  proceed- 
ings, as  recorded  by  "the  board  of  com- 
missioners of  the  pliUntitt,  put  in  evidence, 


show  tiiat  on  the  S2d  of  June,  1870,  an  or- 
der was  made  by  such  commlsdoners,  not 
to  lay  out  such  street.,  but  that  three  free* 
holders  named  "be requested  to  aet  aa  ap- 
praisers to  assess  the  advantages  and 
dlsail  vantages  In  opening  Breckenridge 
street  from  Chestnut  street  to  William 
street; "  that  the  freeholders  so  appointed 
made  report,  and  that  th^  r^>ort  was 
adopted  by  the  eommlsslonras.  It  fnrther 
appears  that  the  freeholdm  so  appointed 
returned  their  valuation  and  report  in 
spect  thereto  to  the  superior  court  of  the 
county  of  Qranvllle,  as  the  statute  re- 
quired them  to  do.  In  that  report  they 
state  that,  having  been  appointed  assess- 
ors "by  the  commissioners  of  the  town  of 
Henderson,  being  duly  sworn  to  view  and 
assess  the  advantages  and  disadvantages 
to  the  owners  of  the  land  arising  from  the 
laying  olf  and  widening  of  certain  streets 
in  said  town  of  Henderson,  and  they  say 
that  they  have  viewed  the  premlaes  on 
Breckenridge  street  from  Gamett  street  to 
Chestnut,  and  find  that  no  damage  ac- 
crues to  the  owners  of  land  on  the  right- 
hand  side  of  Breckenridge  street  going 
down  from  Qamett  to  C^estnat  streets, 
by  reason  of  widening  said  sfveets  as  prt^ 
posed.  •  •  •  Calvin  Betts,  who  owns 
a  lot  in  this  Breckenridge  street  at  its 
mouth  on  Oamett  street,  the  majority  of 
the  assessors  think  Is  damaged  f 250,  and 
we  so  award."  etc.  The  proceedings,  the 
substance  of  which  is  thus  stated,  consti- 
tute all  the  evidence,  so  far  as  appeara 
from  the  record,  produced  to  show  that 
"Breckenridge  Street*  was  Indeed  such. 
It  does  not  appear  that  the  freeholders, 
assesBurs,  nrany  otherauthority  whatev- 
er, gave  the  land-owners,  whose  land  and 
advantage  and  disadvantage  they  as- 
sessed, any  notice,  by  personal  service  or 
otherwise,  of  their  purpose  to  assess  the 
same,  or  that  they  had  made  such  assess- 
ment, and  made  report  thereof  to  the  com- 
missioners, and  to  the  superior  cnnrt  of 
Gran  ville  county.  It  does  not  appear  that 
this  street  was  opentKl  for  public  use,  or 
that  It  was  used  as  a  public  street  at  any 
time.  It  does  not  sufficiently  appear,  as 
It  should  do,  that  the  commissioners  of 
the  plaintiff  exercised  theirjurisdiction  and 
authority  conferred  by  Its  charter  (Priv. 
Acts  1808-69,  c.  79,  fi  42)  to  obtain  required 
right  of  way  and  open  new  streets,  as  to 
the  alleged  street  in  aueetion.  If  it  ap- 
peared that  it  bad  been  laid  out,  opened, 
used  by  the  public;  that  the  town  au- 
thorities had  exercised  control  over  it,— 
then  there  might  arise  a  strong  presump- 
tion that  it  had  been  established  by  prop- 
er authority.  Jn  that  case,  all  persons  in- 
terested would  have  been  put  on  notice, 
and  they  might  have  taken  steps  to  Ques- 
tion,by  proper  legal  methods,  the  regular- 
ity and  validity  of  the  action  of  the  com- 
missioners In  so  opening  the  street.  It  ap- 
peared in  State  v.  Davis,  68  N.  C.  297,  cited 
by  the  counsel  of  the  plaintiff,  that  the 
road  In  question  In  that  case  "was  defi- 
nitely established  as  a  pabllc  highway, 
and  an  overseer  was  appotnted."  And  In 
State  V.  Lyle,  100  N.  0.  497, 8S.  E.  Bep.  379. 
a  survey  had  been  made  under  the  direc- 
tion of  the  town  aufhoritiea,  and  theown- 
er  of  the  lot  affected  bad  notice  that  the 
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■tieet  eommtwloiien  had  been  directed  by 
Older  to  notlty  all  pOTaone  ae  to  encroach* 
ments  on  the  streets,  ete.  In  those  and 
Uke  cases,  it  appeared  that  the  proper  ao- 
tborltleshad  exercised  their  authority,  had 
laid  oat  the  road,  and  were  proceeding  to 
widen  tbestreet.   Itmaybe  the  plainttD's 

8 roper  officers  did  so,  bat  itebould  appear 
bat  they  did.  If  it  so  appeared,  possibly 
It  might  be  Inferred  tbat  theaaseMmoit  In 
IsTor  of  Calvin  Betts  had  been  paid,  and 
all  proper  Intmdments  and  presamptlons 
woald  prevail  In  favor  of  the  r^ularity 
and  validity  of  ttielr  action.  We  are  con- 
strained to  hold  that  there  was  not  evi- 
deoee  to  goto  the  Jary  to  prove  that  there 
was  a  street  of  the  plaintiff  called  **  Breck- 
enrldge  Street. "  and  tbat  the  defendant 
had  obstmcted  the  same  as  alleged. 
Hence  there  Is  error,  and  the  dtfendant  Is 
Mtltled  to  a  now  trial,  and  we  so  adjudge. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.  It  la  so  ordered. 


TOCKBB  V.  WlLKINS. 

(Aipnnu  Court  of  Carolina.   May  U, 

1SM>.) 

HiXJOraCS  PaOBBODTION— BVIDBKOB— AVPEAX- 

1.  In  an  BoUon  for  f  alae  loiprisoMBent,  where 
dafendaat,  by  not  d«oyliig  an  avermaot  la  the  deo- 
laration  that  the  wanant  of  aneit  waa  void  be- 
OMue  iunad  before  the  ■omntou  In  the  actloa,  has 
admitted  the  Itet,  it  ia  hannleaa  error  to  allow  a 
Rtnunona  la  aaotber  aotioa  to  ba  Intradooed  to 
prora  the  date  of  the  iaeae. 

S.  In  an  action  for  maUotona  prosaentlon  in  an- 
log  out  wlthoat  probable  caase  a  warrant  of  ar- 
rest in  an  notion  of  debt,  the  teatimony  of  plaintiil 
to  show  that  defraidaat  bad  never  demanded  the 
parment  of  the  debt  la  admiasibla 

8.  Evidence  of  defendant  that  be  had  beard  a 
general  mnuw  that  pl^tUE  liad  renwved  to  aa^ 
ether  atata  ta  not  admissible. 

4.  When  an  order  of  arreet  in  an  aoUon  of  debt 
haa  been  Taoated,  an  appeal  f  rcon  the  Judgment  as 
to  tha  amount  of  tbe  debt  does  not  operate  aa  an 
appeal  from  the  vacation  of  the  tnder. 

Appeal  from  circuit  court,  Halifax  coon- 

The  complaint  formally  alleges  two  dis- 
tinct caases  of  action.  The  first  ia  for 
false  imprisonment  In  that  the  defendant 
procnred  a  warrant  of  arrest  to  be  isBaed 
by  a  Justice  of  tbe  peace,  and  had  the 
plaintiff  arrested  upon  the  same  by  a 

{troper  officer,  and  deprived  of  his  liberty 
or  20  hoars,  the  warrant  being  void  be- 
cause no  action  bad  been  began  by.the 
drtendant  against  the  present  plaintiff  by 
sammons  to  recover  bis  alleged  debt  spec- 
ified in  tbe  warrant.  The  second  cause 
of  action  is  for  mallcloas  prosecution.  In 
maliciously  sning  out  a  warrant  of  arrest 
without  probable  catrne.  It  was  alleged 
that  the  warrant  of  arrest  was  Issued  and 
served  on  the  17th  ol  December,  1888,  and 
a  snramons  was  afterwards  Issued,  per- 
tinent, on  the  18th  of  the  same  month. 
On  the  trial,  the  plaintiff  was  allowed  to 
pat  In  evidence  a  summons  dated  tbe  IStb 
of  the  same  month.  In  another  action, and 
the  defendant  «teepted.  He  was  allowed 
to  testify  in  his  own  l>ehalt.  among  other 
things,  WlIlElns  never  made  any  demand 
on  me  before  I  paid  f  10,  nor  thereafter. " 
The  defendant  excepted.  The  defendant 
proposed  to  testis  lu  his  own  behatf.  that 
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"It  wasgenerallyrumored  in  tbenelghbor- 
taood  that  pialntlfl  bad  gone  to  Virginia 
to  live,  and  that  be  had  heard  and  be- 
lieved such  rumor;"  and  he  believed,  " at 
the  time  he  had  plalnUtf  arrested,  that 
plaintiff  had  removed  toVli^nia."  The 
proposed  evidence  was  rejected,  and  the 
defendant  excepted. 

The  following  Is  part  of  the  case  stated  on 
appeal:  "The  defendant  asked  the  coort 
to  Instruct  thejury:  •  •  •  (4)  Thatlfthe 
]ury  Is  satisfied  from  the  evidence  that  the 
action  of  E.  W.  WUkins  v.  Henderson 
Tucker,  and  the  order  <A  arrest  Issued 
therein,  were  taken  by  appeal  to  tbe  supe- 
rior court,  and  are  now  pending  ther^ 
then  the  plalntlft  cannot  recover  In  this  ac- 
tion. (5)  That  upon  the  whole  evidence 
the  plaintiff  cannot  recover.  (6)  That 
plaintiff  having  shown  no  actual  damages, 
the  Jury  cannot  find  for  the  plaintiff  more 
than  nominal  damages.  (7)  That  upon 
the  whole  evidence  the  plaintiff  cannot  re- 
cover In  this  action.  (8)  That  there  Is  no 
evidence  before  the  Jury  that  tfaesammons 
in  the  case  of  E.  W.  Wllklns  r.  Henderson 
Tncker  was  not  Issued  until  after  the  or- 
der of  arrest,  and.  In  the  absence  of  such 
evidence,  the  presumption  Is  that  thesum- 
mons  was  Issued  t>efore  or  at  the  time  the 
order  of  arrest  was  Issued.  The  court 
gai'e.  In  snbstance,  the  first,  second,  and 
third  prayers.  In  answer  to  the  fourth 
prayer  tbe  court  told  tbe  Jury  that. If  they 
believed  the  evidence,  tiie  ordor  ol  arrest 
had,  on  motion  of  tbe  delMidant  therein 
made  at  the  trial  In  the  Jnstice'a  conrt, 
been  vacated,  and  said  defendant  released 
and  discharged  from  arrest;  and,  if  noap- 
peal  was  taken  therefrom,  then  an  appeal 
taken  by  aaid  defendant  from  the  Judg- 
ment for  tbe  debt  duly  rendered  against 
him  did  not  havetheettect  of  taking  up  the 
Judgment  vacating  the  order  of  arreet,  and 
the  pending  of  the  action  on  tbe  cwconnt 
on  appeal  coald  not  affect  this  action. 
The  court  refnaed  to  give  the  fifth,  sixth, 
seventh,  and  eighth  prayers  as  asked,  and 
defendant.  Wilklns.  excepted ;  but  in- 
structed the  Jury  that.  If  they  believed  the 
evidence,  there  was  not  probable  caase  for 
the  arrest  of  the  plaintiff  in  the  action  of 
E.  W.  Wllklns  V.  Henderson  Tucker;  and 
If  they  bdieved  that  the  arrest  was  prompt- 
ed by  malice  on  tbe  part  of  aaid  Wllklns, 
then  the  Jury  should  answer,  'Yes,'  to  the 
second  issue.  Tbe  court  then  Instructed 
tbe  Jury  as  to  what  constituted  malice; 
that  in  law  It  meant  an  act  done  wrong- 
fully, with  a  desire  or  purpose  to  injure, 
and  wlthoat  reasooable  and  probable 
cause,  and  that  the  act  need  not  bedictat- 
ed  by  angry  feelings  and  vlndictlTe  mo- 
tives; that  thejuryconld  Infer  mallcefrom 
want  of  probable  cause,  but  It  was  an  in- 
ference which  could  be  rebutted;  and  If 
they  believed  tbe  evidence  of  the  defend- 
ant, Wllklns,  then  he  was  not  actuated  by 
malice,  and  they  sbonld  answer,  *  No,*  to 
tbe  second  Issue.  Defendant,  Wllklns.  ex- 
cepted. The  court  further  Instructed  the 
Jury  that,  if  they  found  the  second  Issue 
*No,' and  the  first  issue  *Tee,* they  could 
not  give  punitive  damages,  but  only  give 
such  damages  as  tbey  thought  from  the 
evidence  was  a  reasonable  compensation 
for  tlw  annoyance,  loss  of  tima,«nd  tndlg- 
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nlty  pat  upon  plaintiff ;  bnt,  If  they  toaod 
thn  second  issae  'Yes,*  then  the  Juty 
cuald.  If  they  saw  fit,  give  the  plaintiff  ex- 
emplary or  punitive  damages.  The  de- 
fendant, WUl£in8,  excepted.  The  court  far- 
ther Instructed  the  jury  that,  ii  from  the 
erldence  they  believed  the  order  of  arrest 
was  Isaned  before  the  sammons,  then  the 
Jnry  ehould  find  the  first  Issne '  Tea  ;*  oth- 
erwise'No.'  Defendant,  Wllklns,  except 
ed.  The  jury  returned  a  verdict  finding 
tbu first  and  second  Issues  'Yes;'  and  as- 
sessing plaintiff's  damages  at  (300.  There 
was  a  motion  for  a  venire  de  novo  for  er- 
ror in  admitting  and  rejecting  evidence  as 
hereinbefore  stated,  and  for  tailing  to  give 
iDstmctions  aslced,  and  ia  ttaoae  given. " 
The  coart  gave  jadgnient  for  the  plaintiB, 
and  the  defendant  appealed  to  this  court. 

J.  M.  Mullen,  for  plaintiff.  B.  B.  Jf^ 
bles,  for  defendant. 

Merrimon.  C.  J.,  iafter  at&tiag  the  tacts 
aa  above.)  The  first  exception  Is  without 
force,  because,  although  the  summons  re- 
ceived In.  evidence  waa  Inelevant,  it  was 
harmless,  as  the  defendant  admitted  by 
bis  answer  that  the  summons  Issued  la 
his  acUon  before  the  justice  of  the  peace 
was  issued  on  the  18th  of  December,  1888. 
'  The  complaint  so  alleged  expressly,  and 
the  defendant  did  not  In  his  answer  deny 
the  all^atlon.  It  was  therefore  to  be 
taken  as  trae  for  the  purposes  of  t^e  ac- 
tion as  tried.  Code,  §  UBf';  Grant  v. 
Goocfa,  ante,  671.  (decided  at  this  term,) 
and  cases  there  cited. 

Obviously,  the  evidence  of  the  plaintiff 
testifying  la  his  own  behalf  embraced  by 
the  second  exception  was  competent.  It, 
In  connection  with  the  other  evidence, 
tended  to  prove  the  absence  of  probable 
canae,  and  the  antmas  of  the  defendant  In 
salng  out  the  warrant  of  arrest.  It  was 
of  slight  Importance. 

The  evidence  of  the  defendant  testify- 
ing In  his  own  behalf  embraced  by  the 
third  exception  was  properly  rejected. 
Merely  general  rumor  that  the  plaintiff 
had  gone  to  the  state  of  Virginia  did  not 
constitute  probable  cause,  nor  could  It 
warrant,  justify,  or  excuse  the  action  of 
the  defendant  in  suing  out  the  warrant  of 
arrest.  He  should  have  made  Inquiry  of 
those  who  would  probably  know  that  the 
rumor  was  well  or  ill  founded,  or  have  as- 
certained facts  and  circumstances  such  as 
would  prompt  a  rational,  fair,  and  pru- 
dent man,  having  Just  regard  for  his  own 
rights  and  the  like  of  others,  to  believe 
that  the  facts  alleged,  made  the  basis  of 
the  application  for  the  warrant  of  arrest, 
did  in  tact  exist.  Mere  mmor  could  give 
rise  1o  only  sutipiclon  and  vague  conject- 
ure. Besides,  the  warrant  ot  arrest  was 
not  asked  for  upon  the  ground  that  the 
defendant  therein  had  removed  to  Virgin- 
la,  but  upon  the  other  alleged  ground, 
that  be  had  "removed,  disposed  of,  or  se- 
creted, or  Is  obont  to  remove,  dispose  ot, 
or  secrete  his  property  with  Intent  to  de- 
fraud bis  creditoru. "  The  evidence  so  re- 
jected waa  Irrelevant. 

The  evidence  did  not  warrant  the  fourth 
Inatructloa  asked  for  by  the  appellwat. 
All  the  evidence,  fairly  Interpreted,  went 
to  proretfaat  thejnsttceot  the  peace  be- 


fore vbom  the  actton  waa  tried  Taeated 
the  order  of  arrest,  and  dlachaiged  the  de- 
fendant therein,  and  there  was  no  mppeai 
from  the  order  In  this  respect,  so  far  as 
appears.  The  defeadant  In  the  action  ap- 
pealed from  the  Judgment  given  against 
aim  for  the  amount  of  the  debt  demanded, 
but  tills  did  not  vacate  the  order  vaeutli^ 
the  ordw  of  arrest  and  discharging  tbede- 
fendant  therrirom.  Roulhae  v.  Brown.  87 
N.  C.  1 ;  Pasour  r.  Llneberger,  90  N.  a  160. 

The  other  exceptions  are  without  merit. 
The  court  was  fully  warranted  In  telling 
the  Jury  that,  It  they  b^leved  the  evidence, 
there  was  not  probable  cause.  Indeed, 
there  was  no  evldmce.  so  tar  as  appeaca. 
tending  to  prove  the  aUeged  fraadolent 
disposition  by  theplatntiff  ot  his  property. 
Manifestly  there  was  evidence  frt »m  which 
the  jury  might  find  the  Issue  of  fact.  In  re- 
spect to  the  arrest  of  the  plaintiff  with 
malice  and  without  probable  canse,  in  his 
favor,  and  the  del^dant  has  no  reason  to 
complain  ot  the  instruction  given  In  re- 
spect to  damages.  Judgment  affirmed. 


A.LLEN  v.  WlLUIKOTON  ft  W.  R.  Co. 

(Supreme  Court  of  Nartk  CmvUna.   Marah  VK 
18W0 

SBirnio  Asms  Dbbd— RinnoATHnr. 

In  an  vrtfon  to  set  aside  a  deed  of  a  geasnl 
right  of  wiqr  oww  plalntUPs  land,  on  tha  groimd 
tbat  it  waa  prooored  1^  defnidaaVa  frandnlMt 
BepraaentaMon  that  It  would  build  ita  road  od  a 
line  which  it  had  anrv^yed  and  looatad,  the  ana  wer 
simply  denied  fraud,  and,  as  a  separate  dafenae, 
alleged  tiiat,  on  tho  looation  and  oonatmctlon  of 
the  preaent  Una  of  aatd  road  aoroaa  plaintUTa 
lands,  plaintiff  deoanded  and  reoelved  firm  da- 
fendaot  $100  for  the  lloaDae  and  privily  of  eoa- 
BtraoUng  atAA  road  on  the  line  aa  loeatad.  Thn 
iary  found  that  detendant,  after  adopting  Um  Una 
on  which  the  road  was  oonstruoted  aeroaa  pSi^o- 
tilTs  land  paid  plaintiff  tlOO,  and  thereby  indvoed 

Slaintiff  to  let  tne  water  oat  of  his  mill-pood  for 
}  days,  In  order  tbat  the  pood  might  be  nroaaul 
as  It  was  by  a  trestle,  Instead  of  by  tniUdlng'  ozibs 
iQ  the  water.  Hefd,  that  this  did  not  show  a  rati- 
flcation  of  the  deed.   Bhkphbrd,  J.,  dissentlBg. 


On  r^earlng.  For  former  oplnl<ni, 
S.  E.  Rep.  4. 

Geo.  Davis  and  Sajrwood  A  Bayrwood^ 
for  appelant.  C.  M,  Baabec,  for  reapond- 

ent. 

Merrimon,  C.  J.  This  Is  an  applicatino 
ot  the  defendant  to  rehear  the  case  of  Allen 
V.  Railroad  Co.,  102  N.  C.  381,  9  S.  £. 
Bepl  4.  (decided  at  the  Febmary  term, 
1889.)  In  that  case,  the  late  Chief  Jiutlce 
SuiTH,  delivering  the  opinion  ot  tiie  court, 
among  other  things  said:  "There  la  no 
difficulty,  then.  In  prosecatdng  the  action, 
so  far  as  it  proposes  to  put  the  convey- 
ance out  of  the  way,  and  seeks  damases 
for  subsequent  injuries,  unless  It  be  In  the 
plaintiff's  own  Inaction  to  make  objection 
when  he  found  a  nev  line  had  been  adopt- 
ed by  the  defendant,  and  even  accepted  com- 
pensation for  letting  the  water  oat  of  his 
pond  to  enable  the  company  to  go  on  with 
Its  work,  and  expend  largely  in  coustroct- 
ing  the  road.  This  point  has  been  strong- 
ly urged  In  the  argument,  bat.  aa  no  ex- 
ception of  the  kind  Is  shown  In  the  record, 
it  cannot  now  be  entertained,  wbatPTcr 
may  have  been  lis  torc&  ||  taken  In  apt 
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time.  The  JadgmeDt,  followInK  the  ver- 
dict*  which  afllrms  the  allegatloue  as  to 
tbe  Influencee  brought  to  bear  upon  the 
plaintiff  In  indaclng  the  making  of  the 
deed,  will  remain  auOlstorbed."  It  la  al- 
leged In  the  petition  that  what  Is  thus 
said  Is  emmeoua;  that  the  appellant  in 
that  case  did  except  in  such  respect  In  tbe 
way  and  mannw  following,— that  is  to 
say,  the  court  on  the  trial  submitted  to 
ttie  jury  an  issue  In  these  words:  **  (7)  Did 
tlie  defendant,  after  adopting  the  line  ui>- 
on  which  the  road  was  conetructed  across 
plaintlU's  land,  pay  the  plaintiff  one  hun- 
dml  dollars,  and  thereby  induce  pluintltt 
tu  let  the  water  out  of  bis  mill-pond  tor 
tbirty  days,  in  order  that  the  said  pond 
might  be  crossed  as  it  was  by  a  trestle,  In- 
stead of  by  building  cribs  ia  the  water?" 
By  consent  of  the  parties  the  jury  respond- 
ed to  this  Issue,  "  Yes.  •*  In  respect  to  the 
iHBoe,  and  the  response  thereto  Just  men- 
tioned, the  court  below  said  and  held  as 
fulluwR :  **  The  response  to  the  fourth  Is- 
sue,'Nothing,' and  the  Beventfa  Issue,  'Yes,* 
were  entered  hy  consent.  Counsel  for  de- 
Imdant  contended  that  tbe  finding  npon 
tbe  seventh  issue  amounted  to  a  finding  In 
law  that  the  defendant  had  a  license  from 
plaintiff  to  construct  the  road  as  It  was 
built  over  his  land  tor  the  consideration 
paid  to  plaintiff,  one  hundred  dollars,  and 
excepted  to  the  rallng  of  the  court  that  It 
did  not  amoant  to  a  parol  grunt  of  the 
rltcht  of  way."  To  this  decision  the  appel- 
lant excepted,  In  these  words:  "(14)  The 
defendant  excepts  to  the  holding  of  his 
bunor  that  the  payment  of  the  f  100  did 
Dot  amount  to  a  parol  grant  of  the  right 
of  way. " 

The  petition  further  alleges  error  In  the 
ikclsion  of  this  court  com  plained  of,  as  fol- 
lows: "That  npon  the  hearing  of  the  said 
action,  on  appeal  in  the  supreme  court, 
this  defendant's  counsel  urged  that  the 
conduct  of  the  plalntlfT,  in  accepting  from 
this  defendant  one  hundred  dollars,  and. 
in  consideration  thereof,  drawing  off  the 
water  of  his  mill-pond  for  the  purpose  of 
facilitating  the  construction  of  the  rail- 
road  along  the  new  route,  which  con- 
itmetlon  was  tbe  fraud  of  which  he  com- 
plained, was  snch  an  acquiescence  in  that 
raud  as.  In  a  eonrt  of  equity,  would  debar 
[ilm  from  any  relief  against  it.  But  this 
:ourt  refused  to  consider  the  pulnt.  and 
laid,  through  his  honor,  the  chief  justice, 
(vho  delivered  Its  opinion:  'This  point 
lati  been  strongly  urffed  in  the  argument, 
rat,  as  no  exception  ot  the  kind  Is  shown 
n  the  record.  It  cannot  now  be  enter- 
tained, whatever  may  have  been  Its  force 
f  taken  In  apt  time.  The  Judgment  fol- 
owlng  the  verdict,  which  affirms  the  alle- 
irations  as  to  the  influences  brought  to 
}ear  upon  the  plaintiff  in  inducing  the 
nnking  of  the  deed,  will  remain  undis- 
turbed,*—as  appears  by  the  record  of  said 
iction  now  here.  Your  petitioner  humbly 
luggests  to  yonr  honors  that,  In  the  re- 
tiHal  of  this  court  to  entertain  the  said 
)oint  for  the  reason  alleged,  there  was  er- 
■or;  that  the  fact  on  which  the  point  was 
lased  appears  upon  the  face  of  the  record 
»mper.  to-wlt,  In  the  verdict  of  the  Jury ; 
ind.  whenever  error  so  appears,  it  Is  the 
iractlce  of  tlie  court  to  take  notice  of  it* 
T.ll«.E.no.lO— 37 


whether  it  be  urged  by  way  of  exceptioD 
or  not;  that  by  the  Code  (section  957)  It  Is- 
provided  that,  'in  every  case  the  court- 
may  render  such  sentence,  judgment,  and 
decree  as,  on  inspection  of  the  whole  rec- 
ord, it  shall  appear  to  them  ought.  In  law,, 
to  be  rendered  thereon.*  And  your  peti- 
tioner shdws  that  in  the  case  of  Thornton 
V.  Brady,  lUO  N.  ()-  88,  S  S.  E.  Rep.  910.  this 
court  held  that,  'as  to  tbe  essential  parts 
of  the  record.  •  •  •  the  court  will,  ar 
mero  wota,  take  notice  of  errors  apparent 
In  It,  correct  them,  and  enter  such  Judg- 
ment as  In  law  ought  to  be  rendered. 
•  •  •  It  what  it  must  necessarily  see  in 
the  record  of  the  action  Is  erroneous.  It 
will  correct  tbe  error,  although  It  be  not 
assigned.*  And  In  Godwin  v.  Monds,  101 
N.  C.  £56,  7  S.  E.  Rep.  798,  the  court  say: 
'It  was  contended  on  tbe  argument  that 
the  plulntiffs  did  not.except,  and  assign  as 
error,  that  the  Judge  beard  the  motion  and 
gave  Judgment  In  the  county  of  Anson. 
That  Is  so;  but  it  does  not  appear  upon 
the  face  of  the  record.  In  some  way,  as  it 
should  do,  that  the  court  had  authority 
to  give  the  Judgment,  and  therefore  the 
objection  might  be  taken  here,  in  the  ab- 
sence of  any  formal  exception  or  assign- 
ment of  ei*ror.'  And  your  petitioner 
shows  that  these  cases  escaped  the  notice 
of  its  counsel,  and  they  were  not  cited, nor 
in  any  manner  brought  to  theattentton  of 
the  court  In  the  aivument  here-  And  your 
petitioner  further  uiows  that  If  this  hon- 
orable court  had  entertained  and  consid- 
ered the  said  point  it  would  have  been 
called  upon  to  decide  that  the  Judgment  ot 
tbe  court  below  avoiding  the  said  deed 
was  erroneous ;  for  your  petitioner  is  ad- 
vised that  It  is  settled  in  the  law  ot  North 
Carolina  that  when  a  party,  with  full 
knowledge  of  all  the  matmal  facts,  freely 
does  what  amounts  to  a  recognition  of  a 
transaction  or  conveyance  as  existing,  or 
acts  in  a  manner  inconsistent  with  Its  re< 
pudlation,  there  is  acquiescence,  and  the 
transaction  or  conveyance,  althoughorig- 
Inally  Impeachable,  becomee  unimpeacEr 
ab  le  In  equity.  ** 

The  error  assigned  in  the  action  which 
the  petitioner  asks  to  have  reheard,  as  to 
the  r^usal  of  tbecourt  to  Instructthe  Jury 
that  the  plaintiff  had  granted  to  the  de- 
fendant, by  parol  license,  the  right  of  way, 
in  the  view  the  court  took  of  the  case,  be* 
came  Immaterial, and  Itwasnot  necessary 
to  decide  the  question  raised  In  that  re- 
spect. The  court  bad  jurisdiction  for  the 
purptMe  of  deciding  the  question  and  Inci- 
dental qaesUons  as  to  the  validity  of  the 
deed  in  quef>tlon;  it  did  not  have  Jurisdic- 
tion as  to  the  matter  ot  damages.  It  Is 
not  all^^d  that  error  was  assigned  In  the 
case  settled  on  appeal.  In  that  the  court 
refused  or  neglected  te  Instruct  the  jury 
that  the  plaintiff  ratified  and  waived  ob- 
jection to  the  deed  by  accepting  $100  from 
tbe  defendant,  as  tbe  jury  found  be  did  do. 
in  response  to  the  seventh  Issue  submitted 
to  them.  The  court  was  not  asked  to 
give  any  Instructlun  in  that  respect,  nor 
did  It  du  HO,  so  far  as  appears. 

But  the  learned  counsel  of  the  petitioner 
cont-rads  that  It  was  the  duty  ot  this 
court,  wltbuat  any  assignment  ot  error, 
to  look  through  the  record,  aai^  render 
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«nch  Jndffinent  as  ought  Inlawtobe  ^vra; 
and  Inasmnch  as  it  appearecl  by  the  record 
that  the  defendant  did,  "aftOT  adopting 
the  line  upon  which  the  road  waa  con- 
stracted  acroBs  the  platntHTs  land,  pay 
the  plaintiff  one  hundred  dollare,  and  there- 
by Indace  plaintiff  to  let  the  water  oat  of 
hlB  mill-pond  for  thirty  days.  In  order  that 
the  said  pond  might  be  crossed  as  It  was 
by  a  trestle.  Instead  of  bulldlne  cribs  In  the 
water, "  it  onght  to  have  held  that  such 
payment,  notwlthstandlns  the  fraad  ot 
the  defendant  In  proenrlng  tiie  deed,  was  a 
raUflcatlon  thereof,  and  a  waiver  of  all 
objection  to  It,  and  given  Jadffment  ac- 
cordingly for  the  defendant.  This  conten- 
tion Is  fotinded  upon  a  misapprehension 
of  what  the  record  contains,  and  a  failure 
to  notice  material  matters  not  embraced 
by  it.  The  plaintiff  alleged  In  his  com- 
plainttbattbedeed  was  obtained  from  him 
by  tfaefrand  of  thedefendant  and  Its  a^nts. 
Tbn  defendant  in  Its  answer  simply 
broadly  denied  the  aJlegratlon  of  fraad.  It 
was  not  alleged  In  terms,  or  by  Implication 
therein,  that  the  plaintiff  had  In  any  way 
ratified  the  deed,  or  waived  his  light  to 
have  it  declared  void  for  fraad,  nor  was 
any  each  defense  In  any  way  set  up  on  the 
trial,  or  at  any  time  In  the  court  below,  si> 
far  as  appears.  It  alleged  In  its  answer, 
as  a  separate  defense,  "  that,  npon  the  lo- 
cation and  construction  of  the  present  line 
of  said  road  across  the  plaintiff's  lands, 
the  plaintiff  demanded  and  received  from 
the  defendant  the  sum  of  one  hundred  dol- 
lars for  the  license  and  privilege  of  con- 
structing said  road  on  the  line  as  located ; 
and  the  defendant  pleads  the  same  as  a  de- 
fense to  thhi  action. "  The  seventh  issue 
recited  above  was  raised  by  this  allejtra- 
tion  and  the  denial  thereof.  The  response 
to  It  was  entered  by  consent,  for  the  pur- 
pose of  ralslngthe  question  as  to  the  grant 
of  a  license  to  locate  the  road  on  the  line 
on  which  It  was  constructed.  The  fact  so 
found  Is  an  Isolated  one,  and  the  finding 
Is  that  the  money  was  paid  for  the  pur- 
pose specified  therein.  It  may  be  that 
such  payment  of  the  money  was  not  in- 
tended or  understood  by  either  party  to 
be  a  ratification  of  the  deed,  or  a  waiver 
of  objection  to  it;  Indeed,  the  circum- 
stances, and  the  fair  Implications  from  the 
record,  strongly  suggest  the  contrary.  It 
may  be  that  the  plaintiff,  seeing  that  the 
defendant  had  located  and  was  constnict- 
Ing  Ila  road  as  be  and  It  believed  It  had 
the  right  to  do  by  virtue  of  Its  charter, 
and  without  reference  to  the  deed,  accept- 
ed the  money  for,  and  only  for,  the  consid- 
eration and  purposespeclHed  In  the  finding 
of  the  Jury.  If  so,  surely  It  could  not  rea- 
sonably or  Justly  be  contended,  much  less 
held  by  the  court,  to  be  a  walrer  of  objec- 
tion to  the  fraudulent  deed,  or  the  right  of 
theplalntlff  to  damages.  Courts  of  equity, 
when.  In  possible  cases,  courts  of  law  can- 
not, will  uphold  fair  dealings  between  par- 
ties, and  enforce  equitable  rights  growing 
out  ot  them;  but  they  will  not.  In  such 
cases,  prevent  a  party  from  asserting  his 
Just  rights.  It  was  not  allied  or  con- 
tended in  the  pleadings  in  the  court  below 
that  -ttie  plaintiff  ratified  or  Intended  to 
ratify  the  fraudulent  deed  complained  of. 
The  accrptance  (rf  the  money  specified,  for 


the  purpose  and  undw  the  circumstances 
specified  In  the  finding  ot  the  Jury,  did  not 
ot  Its^  necessarily  Imply  a  ratification  of 
that  deed  by  the  plaintiff,  nor  does  it  ap> 
pear  that  the  plaintiff  or  the  defendant  in- 
tended that  it  should  be  treated  as  a  rati* 
flcation  of  It.  The  Judgment  complaloed 
of  was  not  Inconsistent  with  so  moch  of 
the  record  as  preceded  it,  and  It  was  BDCh 
as  the  lawallowed  and  required  upon  snch 
record.  This  court  was  therefore  wor- 
r  an  ted  in  saying  that  no  exception  was 
made  In  tiie  respect  mentioned,  and  In  d^ 
clarii^  that  there  was  no  error  In  bo  mseh 
of  the  Jadgment  as  had  rrfeience  to  the 
deed.  The  petition  moat  be  dtomlned.  It 
Is  so  ordered. 

Shepbrrd,  J.,  (dlBsentlag.)  The  plalntlO 
executed  a  deed  to  the  defendant  fora  «ea- 
eral  right  of  way  over  his  lands,  and  this 
action  Is  brought  for  the  purpose  of  bar- 
ing the  deed  canceled,  upon  the  groond 
that  it  was  procured  by  tbh  false  repre- 
sentatlon  of  the  defendant's  ajceut.  Tbe 
fraud  found  by  the  Jury  consisted  In  the 
false  representation  that  the  defendant 
would  build  Its  road  upon  a  certain  line 
which  had  been  surveyed  and  located, and 
was  then  understood  and  deslKuated  be- 
tween the  parties,  and  that  the  defendant 
abandonM  the  said  route,  and  built  its 
road  upon  an  entirely  new  and  more  ob- 
jectionable one.  Thefraud  havlog  been  in 
the  treaty,  and  not  In  the  ikctam,  the 
deed  was  not  void,  bat  voidable,  and  could 
only  be  set  aside  by  the  decree  of  a  court 
of  equity.  Tbe  plaintiff  could  confirm  it 
either  expressly  or  by  conduct,  and,  until 
actually  set  aside.  It  was  an  effective  and 
operative  conveyance,  vesting  a  general 
right  of  way  In  the  defendant.  Losan  t. 
Simmons,  1  Dev.  &  B.  IS;  Canoy  v.  Troot- 
man,7  lred.157;  2Pom.Eq.Jur.S964;  Ful. 
Cont.  606;  Bisp.  Eq.  $472.  "Canceling an 
executed  conveyance  Is  the  exertion  ol  a 
most  extraordinary  power  In  courtjt  of  eq- 
uity, aud,  when  asked  tor  on  any  ground. 
It  will  not  be  granted,  onleea  the  ground 
for  its  exercise  most  clearly  appeant." 
Blsp.  Eq.  9  4"5.  "  When  a  party  dratres  to 
rescind  on  tbe  ground  uf  fraud  or  mlRtake, 
he  must,  upon  the  discovery  of  the  facte, 
nt  once  announce  his  Intention,  and  ad- 
here to  it.  He  Is  not  permitted  to  plar 
fast  and  loose. "  Id.  Q  2B9.  '  He  mnst  not 
only  act  promptly  upon  the  first  diacovefy 
of  the  fraud,  If  fraud  be  the  cause  aeslgnra 
for  the  rescission  asked,  but  be  ninst  act 
decidedly."  Knight  v.  Houghtalltng. 
N.  C.  81.  "He  must  do  so  at  theearlimt 
practicable  moment  after  discovery  of  the 
chftat.  That  Is  the  time  to  make  blselec^ 
tlon,  and  It  must  be  done  promptiy  and 
nnreservedly.  He  must  not  hesitate,  nur 
can  he  be  allowed  todealwlth  the  subject' 
matter  of  the  contract,  and  afterwards  re- 
scind it. "  Chit.  Cont.  408  et  seq. :  Maasoa 
V.  Bovet,  1  Oenln.  69:  Kerr,  Fraad  A  3L 
127;  Pol.  Cont.  611;  Swala  t.  Seamew.* 
Wall.  259. 

Applying  these  familiar  prtaclpltfe  uf  fq> 
ulty  to  this  case.  It  Is  difficult  to  undfT- 
stand  how  Hie  plaintiff  Is  entitled  to  rriieL 
The  record  shows  that  thedeleDdant  eom> 
menced  bonding  Its  road  on  the  i^alntUTi 
land  In  December,  1886.  Tbe  plaintiff  aot 
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only  ha4  notice,  bat  fae  actually  assisted 
the  delendant  in  constructing  the  road 
upon  the  new  route  bj  drawlns  oil  the 
water  fromhte  mtll-pond  In  order  to  lacUl- 
tate  the  work.  For  this  he  received  the 
Bum  of  9100.  And  now,  after  the  road  has 
been  completed,  and  about  two  years  after 
the  discovery  of  the  fraud  and  his  confirm- 
atory acts,  be  asks  a  court  of  equity  to  set 
aside  the  deed,  and  expose  the  defendant 
to  a  solt  lor  damages,  for  doing  the  very 
thing  which  he  hriped  It  to  do.  It  seems 
to  me  that  the  bare  statement  of  mch  a 
proposition  ou^ht  to  shock  the  conscience 
of  a  court  of  equity,  and  effectually  bar  Its 
doors  agfUnst  relief,  ^he  principle  which 
denies  relief  In  such  a  case  Is  so  plain  that 
It  Is  hardly  necessary  to  cite  any  author- 
ity In  its  support,  but,  as  It  seems  to  be 
drawn  In  question  by  the  disposition  made 
of  this  appeal,  the  following  extracts  are 
submitted:  2  Pom.  Eq.  Jur.  8  897:  "If, 
after  discovering  the  untruth  oi  the  repre- 
sentlons  he  [the  plaintiff]  conducts  himself 
wlthreferenceto  the  transaction  as  though 
It  were  still  subslstli^  and  binding,  he 
thereby  walTea  all  benefit  of  and  relief 
from  the  misrepresentations."  Blgelow, 
Frauds,  184:  ''ft  is  well  established  that 
If  a  party*  with  knowledge  that  a  fraod 
has  been  perpetrated  upon  him  in  a  par- 
ticular transaction,  confirm  the  transac- 
tion by  making  new  agreements  or  engage- 
ments respecting  It,  or  by  retaining  and 
usinK  tbe  subject  of  It  after  knowledge,  or 
othemise  recognlxe  It  as  binding,  be  there- 
by  waives  the  right  to  treat  It  as  invalid, 
and  abandons  hla  rl^t  to  rescind. "  And 
see  3  Pom.  £q.  Jur.  |  965,  p.  499.  Hnmph< 
reys  Finch,  97  N.  C.  808, 1  S.  £.  Rep.  870: 
"It  Is  acconllngly  established  doctrine 
that  whenever  an  act  is  done  or  statement 
made  by  a  party,  which  cannot  be  contra- 
dicted without  fraud  on  his  part,  and  in- 
Jury  to  otfaem,  whose  conduct  has  been  in- 
fluenced by  the  act  or  admission,  the  char- 
acter of  an  estoppel  will  attach  to  what 
otherwise  would  be  mere  matter  of  evi- 
dence." In  addition  to  these  authorities, 
we  have  the  strong  intimation  of  Chief 
Justice  Shfth  in  this  very  case,  (102  N.  C. 
881.  9  8.  E.  Bep.  4,)  and  It  can  hardly  be 
doubted  that  he  would  hare  declined  any 
r^lel  had  he  thought  that  the  effect  of  the 
conflrmatoi7  acts  of  the  plalntltr  was  pre- 
sented by  the  exceptions.  He  was  inad- 
vertent to  the  decisions  In  Thornton  v. 
Brady,  100  N.  88. 6  8.  E.  Rep.  910:  God- 
win T.  Honds.  101  N.  C.  866,  7  S.  E.  Rep. 
793;  and  other  cases,  in  which  it  Is  held 
that,  "as  to  the  essential  parts  of  the  rec- 
ord, •  »  •  tbe  court  will,  ex  mero  motn, 
take  notice  of  errors  apparent  In  It,  correct 
them,  and  enter  such  Judgment  as  In  law 
OQgfat  to  be  rendered.  .*  »  •  if  what  It 
mast  noccssarily  see  In  the  record  of  the 
action  Is  ernmeouB,  It  will  correct  the  er- 
ror, although  it  be  not  assigned. " 

Tt  now  seems  to  be  conceded  that  this 
difflcnlty  about  the  absence  of  exceptions 
Is  out  of  the  way,  bat  It  Is  said  that  tbe 
ratifying  acts  of  the  plaintiff  were  pleaded 
only  as  a  license,  and  not  as  an  estoppel. 
It  matters  not  what  has  been  pleaded, 
these  acts  ars  found  by  the  Jury,  and  they 
stand  as  a  part  of  the  record,  and  upon 
such  a  record  (which  we  are  bound  to  In- 


spect) I  am  unwilling  to  agree  that  any 
r^ief  can  be  granted.  Such  strictness  In 
pleading  Is  not  consistent  with  the  liberal 
mles  heretofore  acted  upon  by  this  court. 
The  fact  of  the  plaintiff  having  assisted  In 
the  location  of  the  road  was,  however,  set 
forth  In  the  answer,  and,  this  fact  being 
found,  it.  In  my  opinion,  presented  an  In- 
superable barrier  to  the  plaintiff's  action, 
and  this  without  regard  to  whether  It 
was  pleaded  as  a  license  or  an  estoppel,  or 
whether  Its  l^pil  e/Bect  was  pleaded  at  all. 
Under  the  Code,  It  Is  well  settled  that  the 
court  renders  Judgment  upon  tbe  facts 
found.  Irrespective  of  the  prayer  for  rdl^ 
or  the  technical  rules  of  pleading.  Apart 
from  this,  however,  I  deny  that  It  was  nec- 
essary for  the  defendant  to  have  specially 

? leaded  the  ratifying  acts  of  the  plaintiff, 
n  cases  like  the  preset.  It  Is  the  duty  of 
the  plaintitf  to  show  all  of  the  drciuu- 
stanoes  entitling  him  to  such,  extraordi- 
nary relief,  and  In  this  case  it  was  abso- 
lutely necessary  that  be  should  have  ex- 
pliilued  his  long  delay  and  Inconsistent 
conduct.  This  fae  has  utterly  failed  to  do, 
but  It  lasuggested  that  he  may  have  acted 
under  the  supposition  that  the-  defendant 
had  entered  by  virtue  of  tbe  provisions  of 
its  charter.  To  this  It  mc^  be  answered 
that  a  court  of  equity  does  not  go  out  <A 
its  way  to  imagine  an  excuse  for  the  In- 
consistent conduct  of  one  who  Is  seeking 
Its  sid,  and  especially  Is  this  true  when 
the  plaintiff  himself  does  not  pretend  to 
explain  his  conduct  upon  such  a  ground, 
and  which  groilnd,as  a  matter  of  law.did 
not  and  could  not  exist.  At  the  time  ol 
the  entry  the  defendant  had  a  conveyance 
of  a  general  right  of  way.  It  Is  presumed 
to  have  entered  under  it.  Ryan  v.  Martin, 
91  N.  C.  465:  Graybeal  v.  Davis,  95  N.  0. 
508.  Until  that  conveyance  had  been  dls< 
affirmed  and  set  aside.  It  could  not  have 
entered  under  the  right  of  emlnentdomaln. 
This  right  under  the  charter  does  not 
arise  until  there  is  a  fallnre  to  agree  with 
the  owner.  Pierce,  R.  R.  181;  \  Redf.  R. 
R.  §  66  et  seq.  See,  also,  the  original  opin- 
ion In  this  case,  102  N.  G.  881,  9  S.  E.  Rep. 
4.  The  estopping  conduct  of  the  plaintiff 
having  been  pleaded  by  the  detendaut,and 
found  as  a  fact  by  the  jury,  and  this  fact 
being  entirely  unexplained,  I  aui  of  the 
opinion  that  we  erred  in  granting  the  re- 
lief prayed  for.  and  that  tbe  petition  to 
rehear  should  be  granted. 


State  t.  Hiohtower. 
(fiuprmeCouirtofSouBiCaKNMna.  lfivlS,188a) 
ArrsAii— PiKAii  Ordeb— CmnmrAL  Law. 
An  appeal  in  a  criminal  oaae  talnn  sftw 
oonvlotlon,  but  befcm  aentenoe,  is  prematnra 

Motion  to  dlnnlss  appeaL 
Mr.  Biythe,  tor  appelant.  SoI^orAa- 
Bel,  for  the  State. 

Per  Curiau.  This  is  a  motion  to  dis- 
miss the  appeal  ot  defendant,  fl1'>d  May  7, 
IS90,  and  eonsequentiy  not  on  tbe  docket 
for  hearing  at  the  present  term,  on  the 
following  grounds,  to- wit:  (1)  Because 
the  defendant,  after  his  conviction,  not  be- 
ing present  to  receive  his  sentence,  and  the 
sanw  tteing  now  sealed  oPi  *^^^^^^(^ 
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prematox^  and  caxmot  be  now  enter- 
tained. (S)  Beeanee  an  appeal  will  not 
iU  to  thl0  court  from  tbeeonrt  of  seselonB. 
where  tbe  defendant  bae  been  tried  and 

conTleted,  nntU  the  sentence  h€UB  been  Im- 

Sneed  by  the  circuit  Judge.  (8)  Because 
:ie  sentence  of  the  court  Is  the  final  JudK- 
ment  In  a  criminal  case;  and,  no  sentence 
being  passed  on  the  dtfendaut  In  tbls  cas^ 
his  appeal  will  not  He,  and  shonld  be  dla< 
mfssea.  (4)  Becaose,  a  motion  for  a  new 
trial  b^ng  made  only  after  the  cunTlction, 
an  appeal  from  such  a  motion  cannot  be 
entertained  by  this  court  until  after  sen- 
tence. 

The  supreme  court  decides  as  follows: 
On  hearing  this  motion,  In  which  It  ap- 
pears that  no  final  Judgment  has  yet  twen 
rendered.  It  Is  ordered  that  the  appeal  be 
dlsmlseed  as  premature,  without  pr^ndlee 
to  the  right  whteh  defendant  may  bave  to 
appeal  alter  final  Jndgmaat  baa  been  ren- 
dered. 


QsoRou.  Pao.  Rt.  Co.  t.  Elliott. 
<9upr0m«  Cowrt  of  Otorgia.  April  14,  1800.) 
Affbal— Wbioht  of  Etisbncs. 
Where  tbe  evideDOO  Is  conflicting,  and  amo- 
tkm  for  ft  new  trial  bae  been  denied,  e  Texdiat  for 
plaintiff  wUlDotbe  dlstorbed. 

Error  from  superior  court,  Fulton  coun- 
ty;  Marshall  J.  Clarxs,  Judge. 

JaekaoB  A  Jaoteon,  for  plaintiff  In  ereor. 
Boke  A  Bmton  <8EmnA,ior  delsodant  In 
error. 

SmuoNB,  J.  Tbe  evldenee  was  conflict- 
ing an  to  the  negligence  of  the  plaintiff. 
He  testified  positively  that  when  he  went 
to  uncouple  the  car  the  train  was  standing 
atlU;  that  he  caught  hold  of  the  pin,  and 
the  engine  moved  ahead  without  any 
signal  from  him,  and  threw  tbe  top  of  tbe 
pin  back  against  the  dead-block,  and 
caught  bis  thumb,  and  mashed  It  "all  to 
pieces."  He  testified  positively  that  he 
gave  no  signal  to  tbe  engineer  to  move 
the  engine,  and  that  the  engine  should  not 
have  been  moved  without  a  signal  from 
falm.  Tbe  conductor,  testlfylnsc  for  tbe  de- 
fendant, said  be  was  qnlte  close  to  the 

Slalntlff  when  be  got  bis  thumb  mashed; 
bat  the  plaintiff  went  between  the  engine 
and  the  car,  and  the  witness  said,  "How 
ard  you  fixed.  Jack?"  and  the  plaintiff 
said,  **  All  right. "  The  engineer  heard  him 
"holler,"  and  went  ahead.  When  the  wit- 
ness asked  the  plaintiff  how  he  was  In- 
jured, the  plaintiff  said:  "Carelessuees.  I 
reckon.  I  didn't  pull  tbe  pin  quite  high 
enough. "  The  engineer  testiflea  that  one 
of  the  hands  on  top  of  the  train  gave  the 
^gnal,  "All  right,  go  ahead,"  and  he  does 
not  think  the  plaintiff  gave  it.  The  plain- 
tiff, in  rebuttal,  positively  denied  telling 
tbe  conductor  that  he  was  injured  by 
carelessness.  Thetestlmony  belngconflict- 
Ing,  the  Jury  believed  the  plaintiff,  and  re- 
turned a  verdictforblm  tortSOO.  Tbe  trial 
Judge,  on  reviewing  the  testimony  upon  a 
motion  for  a  new  trial,  was  satlafled  with 
the  finding,  and  reused  the  motion;  and 
we  will  not  Interiere  with  bis  discretion  in 
so  doing.  Nor  can  we  say,  under  the  facts 
of  tbe  case,  that  the  verdict  la  ao  ezceasive 


as  to  show  bias  or  prejudice  against  the  de- 
f«idant  on  the  part  of  the  Jury.  Tbe  fifth 
ground  of  the  motion  waa  abandcmed  in 
tbe  argament  b^re  ns.  Judgment  al- 
firmed. 

MdLxnoos  ▼.  Westebk  ft  A.  It.  Co. 
(Suprmw  Govrt  €f  Otorgia.  AptU  14, 1890.) 
AmkhkJaM  Obdsbs. 
Where  tbe  enw  aeslgned  is  tbe  reAiulo< 
tbe  trial  oonrt  to  strike  out  uie  answer  of  the  gar- 
nishee, sod  a  motion  for  a  new  trial,  on  the  same 
grounds  in  part  as  those  oontained  in  the  bill  of 
exceptions,  !■  sttU  pending  in  the  trial  oonrt,  a 
writ  of  error  will  be  dismissed  as  prematnra. 

Error  from  superior  court,  Fnlton  coun- 
ty ;  M.  J.  Clabkb,  Judge. 

W.  J.  A/hert,  for  plalntttf  in  error.  Jo- 
Hbb  L.  BrowDt  for  d^«idant  In  error. 

Blandford,  J.  Tbe  bill  of  exceptions 
all^^  as  error  the  refusal  of  the  court  be- 
low to  strike  the  answer  of  the  garnishee, 
tlie  defendant  in  error.  It  appears  from 
the  bill  of  exceptions  that  a  mution  for  a 
new  trial  by  the  ptalntitt  in  error,  the 
grounds  of  wbiuh  motion  are  In  part  the 
same  as  those  contained  In  the  bill  of  ex- 
ceptions, is  still  pending  In  tbe  conrt  be- 
low. A  motion  was  made  here  to  dlamlBS 
the  writ  of  error  upon  the  ground  that 
the  case  Is  still  pending  in  the  court  below. 

We  think  the  writ  of  errorwas  prosecut- 
ed prematurely.  It  the  motion  to  dismiss 
tbe  gamlsbee's  answer  had  been  allowed 
by  the  court  below.  It  wouldnot  have  put 
an  end  to  tbe  case,  irattbe  eaae  would  stUI 
be  posdlng  in  that  court.  Tbere  baa  been 
no  final  Judgment  In  the  court  below,  and. 
under  numerous  decisions  of  this  conrt,  we 
are  compelled  to  sustain  the  motion  to 
dismiss  tbe  writ  of  error.  Writ  of  error 
dlsmlsaed. 

HUNNIOUTT  T.  ObORGIA  PAC.  HT.  CO. 

(Supreme  Cmmt  of  Qeorgta.  April  UOO.) 

Wbiobt  09  Bvumros  ok  Arnui— EuMuai 

Ebbob. 

1.  Wherefherelsevidenceto  snpportaverdiot 
for  defendant,  and  the  hrial  court  is  satisfied  with 
the  finding.  It  will  not  be  disturbed  on  appeaL 

3>  Where  the  main  issae  Is  foaod  against  platn- 
Ufl  on  sufficient  eridenoe,  error  cannot  be  predl* 
oated  on  tbe  exolusloo  of  evidraoe  offered  in  bq^ 
port  of  a  subordinate  Imus. 

Error  from  dty  court  of  Atlanta;  Vah 

EPFS,  Judge. 

R.  T.  Doreey  and  T.R.  A  J.  G:  Walker, 
for  plalntiU  In  «Tor.  Jaekaon  A  Jmekaoa, 
for  detendant  In  error. 

Simmons,  J.  Ellen  Hunnlcntt  brought 
h''r  action  against  the  defendant,  and  al- 
lied therdn  that  In  March,  1886.  her  son 
and  servant,  a  minor  about  16  years  of 
age,  waa  wllUully  and  knowingly,  with- 
out her  khowledge  and  consent,  taken 
from  her  socle^  and  service,  and  em- 
ployed by  the  defendant  aa  a  brakeman 
and  general  train-band  on  one  of  its 

trains,  and  thatonthe  dayof  March, 

while  in  the  pOTformance  of  his  doty  In 
coupling  cars,  the  dtfendant's  servants 
and  agents,  by  th^  caRleasness  and  neg- 
UgMBce,  Injured  her  •aUI--aon'a  toft  hand. 
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and  broke  one  of  hin  fingers;  fbttt  by  rea- 
son oS  this  she  was  pnt  to  sreat  expmse 
and  tronble  tn  attending  upon  talm,  and 
Buffered  ffreat  loss  by  reason  thereof;  that 
she  lost  his  service  for  a  Ions  time ;  that 
his  ability  to  work  tor  ber  until  tie  became 
of  age  was  greatly  lessened ;  and  that  bar 
said  Hon  and  senrant  was  diligently,  pm- 
dently,  and  earefuny,  and  without  any 
lault  on  his  part  wbaterer,  performing  bis 
said  doty,  wnen  be  was  Injured.  Upon  the 
trial  the  Jury  returned  a  verdict  for  the 
defendant,  and  the  plaintiff  made  amotion 
tor  a  new  trial  upon  the  grounds  that  the 
verdict  was  contrary  to  the  evidence,  con- 
trary to  law,  strongly  and  decidedly 
against  the  weight  of  evidence,  and  wltb> 
out  evidence  to  support  It.  and  because  of 
the  exclusion  ol  the  tesUmony  ot  certain 
witnesses,  who  would  testify  that  shegave 
the  defendant's  agesxt  notice  not  to  em- 
ploy h«r  said  son  upon  said  road. 

In  this  case,  it  is  unneeeHsary  tor  us  to 
decide  whether,  when  a  person  employs 
a  minor  against  theconseat  of  the  parent, 
and  puts  the  minor  at  dangerous  work, 
and  the  minor  Is  injured  by  bis  own  care- 
toianees.  the  person  employing  the  minor 
cun  or  cannot  plead  the  minor's  careless- 
nesB  as  a  defense,  because  the  parent,  tn 
this  declaration,  allegree  that  b(«r  son  was 
injured  thiough  no  taolt  of  hla  own.  The 
record  sbows  that  the  main  contention 
between  the  parties  was  upon  tbe  que»> 
tlon  of  whether  the  minor  was  Injured  by 
reasi>n  of  bis  own  careleBsness  or  not. 
The  Jury  found  that  the  Injury  was  caused 
by  his  own  negligence.  The  plaintiff  hav- 
ing made  this  Issue  In  her  declaration,  the 
Jury  having  found  against  her  thereon,  the 
trial  Judge  being  satlsfled  with  that  find* 
ing,  and  tbe  evio^ce  abundantly  sustain- 
ing It,  there  is  no  reason  to  reverse  the 
Judgment  ot  the  trial  Judge  refusing  the 
grant  ol  a  new  trial. 

The  main  issue  having  been  decided 
against  the  plaintiff,  the  court  did  not 
err  in  refusing  a  new  trial  because  of  the 
excluHlon  of  evidence  as  complained  of  in 
the  fourth  ground.  The  plaintiff  having 
failed  to  sustain  her  allegations  upon  the 
main  Issue,  the  erldence  was  Immaterial. 

Jadsmeot  affirmed. 


Fhilups  t.  O'Nbau 

(SuprmM  Oomn  €(f  Owrgta.  AprU  H  l8Ba) 

VavDon  AHB  VBin>s»-Acnoir  ma  TKtoa—Bm- 
On^lNTBBBar. 

1.  tn  sa  sottoD  on  notes  given  tor  tbe  price  of 
land  sold  b7  plainttft  to  defendant,  vbere  failure 
of  considentUon  la  pleaded,  in  tbat  jblalntiff  did  not 
own  tha  land  In  qnaation,  but  that  ft  had  been  par- 
efaased  bv  defeodaot  front  one  L.,  of  which  fact 
defendant  waa  ignorant  when  he  gave  tbe  notes, 
evidence  of  a  sale  of  land— In  a  oertain  lot  In  a  cer- 
tain ward  in  the  oit7  of  A.,  where  the  land  in  qaes- 
Uon  waa  located,  wfttaont  further  description  as  to 
Ita  boundaries— nnder  a  tax  exeoation  a^inst  one 
B.,  and  Ito  purchase  bj  L.  pursuant  to  an  agree- 
ment between  L,  and  B.,  Is  Irrelevant. 

2.  In  an  action  for  the  price  of  land,  where  the 
lasne  la  as  toa  bouodarT'Ilne  of  tbe  land  conveyed, 
declarations  of  a  third  person  not  in  the  presence 
of  the  vendor  are  heuMqr,  and  inadmlsaible  as 
against  hsa 


e.  0*K£AL.  581 
* 

8.  &t  SB  action  for  the  prioe  of  land,  where  fle- 
fendant  pleads  aet-off  for  a  deficient  in  the 
qnantlty,  m  the  abaenoe  of  fraud  mi  the  part  of  the 
vendmr,  datondaot  can  raoover  interest  on  monev 
paid  by  him  only  from  the  time  that  he  demanded 
repayment,  or,  If  no  demand  was  made,  from  the 
time  tbat  hla  plea  of  set-off  waa  flied. 

Error  from  city  conrt  ot  Atlanta;  Van 
£fpb,  Judge. 

Broylea  <ft  Soaa^  tor  plaintiff  in  error. 
SitamonM  A  Coaigtutt  for  defendant  in  eiv 
ror. 

Buj4oroBD,  J.  Mrs.  Phillips  brought 
an  action  against  O'Neal  to  recover  what 
was  due  upon  two  promissory  notes. 
O'Neal  pleaded  a  total  failure  of  consider- 
ation, in  that  be  alleged  that  the  notes 
sued  on  were  given  for  certain  land  which 
be  bought  from  Mrs.  Phillips;  that  at  the 
time  of  the  purchase  she  allege<l  tbat  she 
was  the  owner  of  the  land.  and.  relying 
upon  and  believing  these  statements  made 
by  bur,  he  gave  the  notes  sued  on ;  but 
that  In  truth  the  land  did  not  belong  to 
her  at  tbe  time,  but  to  him,  by  a  purchase 
made  by  bim  from  one  Love,  of  which  fact, 
however,  he  was  ignorant  at  the  time  he 
gave  notes;  wherefore  he  alleged  that  the 
notes  were  without  consideration.  On 
thetrial  ot  the  case  a  deed  was  introduced 
by  O'Neal  from  Love  to  himself,  which 
deed  described  the  land  as  bounded  on  the 
south  by  the  "true  line"  ot  Phillips*  land. 
A  bond  for  titles  was  also  introduced  In 
evidence,  which  d««eribed  tbe  land  as  sold 
by  Phillips  to  O'Neal,  for  which  the  notes 
were  given,  as  running  north  to  the  south 
lineof  O'Neal's  land.  There  were  also  Intro- 
duced bi  evidence  certain  tax  executions,  ad- 
vertisements, and  other  evidence  as  to  the 
sale  of  the  property  of  one  Blackmen  at  a 
tax-sale,  and  purchase  by  Love;  evidence 
tbat  Blackman  procured  Love  to  purchase 
the  land  at  the  tax-sale,  and  that  after 
the  sale  Blackman  agreed  to  make  to  Love 
a  deed  to  the  land.  The  land  levied  on  at 
the  tax-sale  la  described  aa  two  acres  ot 
land,  more  or  less, In  the  city  of  Atlanta,  In 
a  certain  land  lot  In  a  cei'taln  ward  of  the 
city ;  and  no  further  description  as  to  Its 
boundaries  wasglven.  Tbecourt  also  ad- 
mitted in  evidence  the  testimony  of  Love 
to  the  effect  that  after  this  tax-sale,  and 
he  bad  procured  n  deed  to  tbe  land,  (which 
deed  had  also  been  put  In  evidence,)  that 
Blackman  and  Love  went  upon  the  land, 
and  Blackman  pointed  out  to  Love  where 
the  south  line  of  the  land  was.  All  this 
was  one  over  the  proper  objection  of  the 

elaintiffln  error,  andthemain  error  alleged 
1  this  easels  that  the  court  erred  In  ad- 
mitting this  testimony. 

1.  Under  our  view  of  the  ca»je,  the  tax- 
sale  Bud  purchase  by  Love,  and  what  took 
place  between  Blackman  and  Love,  had 
nothing  to  do  with  the  case,  and  should 
have  been  rejected  tor  Irrelevancy.  We 
think  the  testimony  ot  Love  na  to  what 
Blackman  did  in  pointing  out  the  line,  in 
the  absence  of  Mrs.  Phillips,  onght  not  to 
have  been  admitted  In  evidence,  as  It  was 
mere  hearsay,  and  Mrs.  Phillips  could  not 
be  bound  by  Blackman's  statements  to 
Love.  The  true  issue  In  this  case  Is,  where 
Is  the  north  boundary  of  the  line  of  Phll- 
Ups'  land?  did  Phillips'  land,  when  she 
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jK>ld  to  O'Neal,  extend  north  of  Pine  street? 
If  It  did,  Rhe  1b  entitled  to  recover  on  tbe 
notes  sued  on.  If  it  did  not,  she  is  not  en- 
titled to  recover;  tor  she  only  sold  her  In- 
terest In  tbe  land  lying  north  of  Pine  street 
to  O'Neal's  land.  If  there  was  any  of  her 
land  lyingf  nurth  of  Pine  street,  then 
O'Neal  purchased  It,  and  wonld  be  bound 
to  pay  these  noteb.  If  not,  he  would  not 
be  bound  to  pay  the  notes. 

3.  Another  question  made  In  tbe  case  Is, 
was  O'Neal  entitled  to  recover  Interest 
opon  tbe  sum  of  monoy  which  he  had  paid 
to  Phillips  for  this  land?  If  PhUlIpe  was 
^llty  of  fraud  In  selling  the  land  to 
O'Neal,  then  O'Neal  would  have  the  right 
to  recover  the  Interest  on  the  money  which 
he  had  paid  to  her.  If  there  waa  no  fraud, 
then  he  would  be  entitled  to  recover  Inter- 
est only  from  the  time  his  plea  of  sdt-off 
was  filed  In  this  case,  unless  he  shows  he 
made  a  demand  upon  Phillips  fur  repay- 
ment of  the  money  so  paid,  In  which  case 
he  would  have  a  right  to  recover  Interest 
on  the  money  from  the  time  such  demand 
was  made.  But,  If  no  such  demand  was 
made,  he  would  only  be  entitled  to  recover 
Interest  from  the  time  his  plea  of  set-off 
was  filed.  We  think  that  the  Issue  above 
Htated  should  be  submitted  alone  by  the 
court  to  the  Jury,  together  with  the  ques- 
tloii  of  Interest,  and  nothing  elae.  Judg- 
ment Terenied. 


Dunn  t.  Cox  «t  aJ. 

iSu/prenie  Court  of  Oeorgia.   April  14, 1800.) 

AppBAif— Ekbobs  not  Atfajiivt  on  ths  Rbcord. 

Where  the  recxnd  od  Appeal  in  trover  shows 
that  plaintiff  bad  placed  the  property  saed  for  in 
defendoDts'  hands  for  some  purpose,  but  does  not 
show  a  demand  by  plaintiff  before  tbe  action  was 
brought,  a  Judgment  for  defendants  will  not  be 
diat^bed. 

Error  from  superior  court,  Fulton  coun- 
Mabbball  J.  Clarke,  Jndge. 

Slmmona  A  Conig&n,  for  plaintiff  In  er- 
ror. T.  P.  Waattaor^and,  for  d^endants 
tn  error. 

Bl^ndford,  J.  This  was  an  action  of 
trover,  brought  by  the  plaintitt  against 
the  defendants,  to  recover  damages  for 
the  conversion  of  certain  property  con- 
sisting of  horses,  mules,  wagons,  etc.  At 
the  conclusion  of  the  evidence  submitted 
on  the  part  of  the  plaintiff,  upon  motion 
of  the  defendants'  counsel,  the  court  a  ward- 
ed a  nonsuit,  and  this  is  complained  ol  as 
error. 

We  are  not  prepared  to  say,  on  account 
of  theconfusedstateofthls  record,  whether 
this  nonsuit  was  Improperly  granted  or 
not.  But  it  appears  to  ns,  from  the  evi- 
dence submitted,  that  the  property  sued 
on  had  been  placed  by  tbe  plaintiff  in  the 
hands  of  Cox,  Hill  &  Co.  on  some  account; 
what,  we  cannot  exactly  tell.  Tbere  is  no 
evidence  In  the  record,  however,  of  any  de- 
mand made  on  the  defendants  before  the 
bringing  of  this  suit.  So,  upon  the  rule 
that  he  who  alleges  error  must  show  it, 
the  Judgment  of  the  court  below  most  be 
affirmed. 


Walksb  t.  Ghambbrs  et  «/. 
(Supreme  Com*  of  Oeorgla,  April  U,  lAXL) 

DbLIVBBT  BoXD  —  DSTBBIOBATIOIT  0»  PBOPBSTT. 

Code  Oa.  1 8828,  wbtoh  provides  that  an  ao- 
tion  may  be  maintained  on  a  forthoomlng  bond 
given  in aolalm  eaaa  for  deterioration  in  the  value 
of  tbe  proparty.  does  not  aotborize  anah  action  oa 
a  deli  veiy  bona  for  proper^  taken  under  axecntloii, 
where  an  affldavit  of  lIlBgaUty  baa  been  filed. 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

T.  P.  Weatmorelnndt  tor  plaintiff  In  error. 
J.  C.  Jenkina  and  Mayaua  A  HUI,  for  de> 
fendants  iu  error. 

Blandford,  J.  This  was  an  action 
brought  by  the  plaintiff  against  tbe  de- 
fendants upon  a  delivery  bond  given  by 
the  defendants  to  the  platntlfl,  conditioned 
to  df>llver  to  the  levying  officer,  when 
called  for,  certain  prop«^  which  had  been 
levied  on  by  him  as  tbe  property  of  Cham- 
bers &  Co.  In  a  certain  lllegallly  case, 
where  an  aflidavft  of  Illegality  had  been 
mAde  by  Chambers  &  Co.  to  an  execution 
issued  upon  the  fotedoaure  of  a  cbattri 
mortgage  at  the  instance  of  the  plaintiff. 
Walker.  The  action  alleges  that  the  plain- 
tiff suffered  damages  by  reason  of  the  dete- 
rioration of  the  property  aftertbeaffidavlt 
of  Illegality  was  made,  not  that  the  proper- 
ty had  not  been  delivered  to  the  levying  offi- 
cer, when  called  for,  after  the  Illegality  had 
been  determined  against  Chambers  &  Co. 
But  he  contended  that  he  was  entitled  to 
recover  the  same  under  a  certain  section 
of  the  Code,  rsectlon  8326,)  which  section 
applies  to  forthcoming  bonds  given  in 
claim  cases,  and  la  taken  from  the  acts  u( 
1S55  (page  34)  and  1878.  (page  42.) 

Even  In  claim  cases,  until  the  act  of  1855 
as  embraced  In  the  Codes  no  action  conld 
be  maintained  upon  a  forthcoming  bond 
In  such  caaes,  for  any  hire  or  deterioration 
of  the  property.  This  was  extended  by 
the  act  of  1K78  to  all  other  claims  in  the 
cases  therein  provided  for,  bat  we  are  clear 
that  this  action  cannot  be  maintained  nn- 
der  this  section  of  the  Code,  or  under  any 
other  section.  It  Is  clearly  shown  from 
the  allegationn  In  plalnttfTs  declaration 
that  there  has  been  no  breach  of  tbe  bond, 
but,  on  the  contrary,  that  the  dtfendants 
kept  thdr  bond  up  to  the  date  and  time  of 
tbe  commencement  nf  this  action.  So  we 
think  the  court  committed  no  error  In  sus- 
taining the  demurrer  to  the  plalntilTa  dec- 
laration. Judgment  affirmed. 

Pbbl  r.  Cttt  of  Atlanta. 
(Suprems  Court  qf  Oeorgia,  April  14,  1800.) 

CONSTITDTIOHAL  LaW— TAKISe  PRIVATH  FBOPnTT 

roR  Public  Usb. 
A  oomplaint  agaloBt  a  dty  for  injniy  to 
land  alLegred  that  plaintiff  sold  part  of  bar  land  in 
the  oity  to  one  N.,  wbo  oonveyed  It  to  the  city; 
tbat  the  city  opened  a  public  street  on  it  adjoining 
the  residue  of  plaintiff's  land,  thereby  bounJin^ 
such  residue  on  three  sides  by  streets,  rendering 
it  unsightly,  and  depriving  It  of  ail  privacy;  that 
it  filled  up  a  well  on  the  lot  conveyed,  which 
plaintUTs  tenants  had  a  right  to  use;  and  that 
plaintiff  feared  sidewalk  assessments  on  three 
sides  of  her  property.  Held,  that  it  did  not  Htata 
a  cause  of  action  for  taking  private  pn^eriy  for 
public  use  withont  oompensaUon. 


Digitized  by 


Google 


Ga.) 


PBATHBB  «.  BICHMOHD  ft  B.  B.  00. 


583 


Error  from  soperlor  conrt,  Fnlton  coon- 
ty;  Mabbhall  J.  Clarke,  Jadge. 

O«o.  8.  Tbomaa,  for  plalatifl  In  error. 
J.  B.  Goodwin  and  J.  A.  Amteisoii,  for  de- 
fendant In  error. 

Bt.A2iDFOBD,  J.  This  was  an  anion 
brongtat  by  Loey  Peel  against  the  city  of 
Atlanta  to  recover  damages  tor  alleged  in- 
Inry  to  certain  property  of  bers.  Her  dec- 
laration alleged  that  she  was  the  owner  of 
a  certain  tract  of  land  in  the  city  of  At- 
lanta; that  she  sold  a  portion  thereof 
lying  <m  Harris  street  to  one  Nix,  who 
sold  the  same  to  the  dfy  of  Atlanta,  and» 
aftertbe  dty  bought  thesaid  lot, it  opened 
a  public  street  on  said  lot  adjoining  the 
balance  of  bmr  land,  thereby  making  the 
remaining  portion  of  herlandtobeboond- 
ed  on  three  sides  by  three  public  streets  of 
the  dty,  rendering  it  nngalnly  and  un- 
sightly to  the  public,  and  depriving  It  of 
all  privacy;  that  the  city  had  filled  ap  a 
well  on  the  portion  that  was  sold,  which 
her  tenautsbad  the  rightto  use;  and  that 
she  had  reason  to  fear  assessments  npun 
aJl  three  sides  of  her  lot  tor  Improvements 
in  the  way  of  sidewalks  and  streets.  It  Is 
not  all^^  in  the  declaration  that  the  de- 
fendant Invaded  her  property  in  any  way, 
or  any  right  or  use  of  hers  therein,  bat  she 
allures  that  It  was  diminished  In  value  by 
reason  of  public  Improvements  made  in 
the  vidafty. 

Upon  demurrer  to  this  dedaration,  the 
court  held  that  It  set  forth  no  cause  of  ac- 
tion, and  dismissed  the  same;  and  this  is 
the  case  presented  for  our  consideration. 
We  think  the  true  rule  is  that  where  prop- 
erty Is  taken,  or  where  It  Is  damaged,  tor 
the  public  use,  by  an  Invaaiun  of  the  right 
oi  the  proper^  holder  as  to  its  use  or  en- 
Joymoit,  and  the  property  thereby  be- 
comes diminished  In  value,  an  action  may 
be  maintained  by  the  owner  of  such  prop- 
erty  to  recover  for  the  damages  thus  In- 
curred. Butwe  are  Indlned  to  think  that 
"Where  there  has  been  no  Inveusion  of  any 
right  or  use  of  private  property  by  the 

Eublic,  by  the  erection  or  laying  out  or 
olldlngot  any  sewem,  public  highways, 
streets,  or  paremants,  no  action  can  be 
maintained  by  the  owner  of  adjacent  land 
to  recover  for  any  damages  that  may  be 
suffered  in  consequence  thereof.  If  this 
highway  or  street  had  been  oiraned  or 
dedicated  by  Nix  to  the  use  ot  the  public 
upon  the  land  which  she  sold  to  the  city, 
and  such  act  on  the  part  ol  a  private 
owner  was  no  Invasion  of  any  right,  use, 
or  enjoyment  In  the  propn*^  of  an  ad- 
jacent owner,  no  action  would  resnlt  to 
tbe  latter  thereby ;  and  In  thla  respect  the 
city  occupies  as  high  a  position  as  a  pri- 
vate person,  where  itputsan  improvement 
upon  Its  own  land.  The  eonstltuUon  of 
this  state  (Code.  8  B0S4)  declares:  "Pri- 
vate property  shall  not  be  taken  or  dam- 
aged lor  public  purposes  without  just  and 
adeqaate  compensation  being  first  paid. " 
The  same  provision  is  In  tbe  constitutions 
of  Illinois  and  MiS8onri,uid  of  otherstatea, 
Ijewls  Em.  Dom.  221.  The  English  atat- 
nte,  which  has  the  same  purpose  as  these 
constltntlonal  provldons,  uses  tne  term 
''injailonsly  atfeeted.**  Some  statntes  on 


the  same  enbject  use  the  word  "Injured.* 
All  these  terms  are  believed  to  be  equiva- 
lent Inmeaningand  extent.  Id. §222.  The 
^rect  of  such  provlsicris  Is  not  to  author- 
ise compensaaon  in  all  cases  where  prop- 
erty may  be  injured  by  public  works,  but 
only  where  the  enjoyment  of  some  right 
of  the  plalotllf  In  rderence  to  his  property 
is  Interiered  with,  and  the  property  there- 
by rendned  less  valuable.  The  test  is, 
would  the  Injury,  if  caused  by  a  private 
person  without  authority  of  statute,  give 
the  plaintiff  acause  of  action  against  such 
person?  If  so,  then  he  is  entitled  to  com- 
pensation notwithstanding  the  statute 
whkh  l^allies  the  damaging  work.  The 
constitutional  or  statutory  provision  slm- 

Ely  prevents  the  defendant  from  shielding 
Imself  under  legislative  authority  against 
liability  lor  damages  consequent  upon  the 
work.  Hence,  II  no  part  of  the  plaintiff's 
land  Is  taken,  and  no  other  right  of  his  Is 
disturbed,  he  cannot  have  compensation. 
Lewis,  Em.  Dom.  JS  S3B,  286;  Queen  v. 
Board,  8  Beet  ft  S.  710;  BIcket  v.  Railway 
Co.,  L.  R.  2  H.  L.  175;  Rude  v.  City  of  St. 
LoulB,93Mo.408,6S.  W.  Rep.  267;  Cham- 
berlaln  v.  Railway  Co.,  31  Law  J.  Q.  B.  201 ; 
Blgneyv.  City  of  Chicago,  102  111.  64.  Where 
no  land  of  the  plaintiff  Is  taken,  and  no 
other  right  Infringed,  he  Is  not  entitled  to 
compensation  on  the  ground  that  the  pri- 
vacy ot  his  residence  u  destroyed.  In  re 
Penny,  36  I^w  J.  Q.  B.  326.  The  fear  of 
being  assessed  is  a  mere  apprebenskm  not 
yet  realised,  and  cannot  sustain  a  claim 
for  damages.  Besides,  it  seems  that  one 
who  Is  delinquent,  as  this  plaintiff  prom- 
ises to  be.  in  tbe  payment  of  assesgments, 
cannot  save  his  or  her  property  from  sale 
to  get  payment  for  the  improvements  put 
then  by  the  city  under  tbe  constitutional 
provision  invoked  by  this  declaration. 
That  provision  refers  to  theexercise  of  the 
right  of  eminent  domain,  and  not  to  the 
enforcement  of  lawfulaseeesmente.  White 
V.  People,  M  111.  604.  It  follows  that  the 
court  did  not  err  In  snstalnlng  the  de- 
murer to  tbe  dedaration.  Judgment  uf- 
flrmed. 


Pbathbr  v.  Richmond  ft  D.  B.  Co. 
(Aqnvnw  Court  ef  Georgia.  April  14, 189a) 
Nbv  Trial. 
Where  the  evidence  U  oonfltotlng,  an  order 
grsDttng  a  flrat  new  trial  will  not  be  distarbed. 

Error  from  dty  court  ot  Atianta ;  Van 
Efps,  Judge. 

Hoke  &  Burton  Smith,  for  plaintiff  In  er- 
ror. John  T,  Olenn,  for  defendant  In  er- 
ror. 

Blandfobd,  J.  The  evidence  In  this 
case  was  conflicting,  and  the  court  grant* 
ed  a  new  trial.  This  was  the  first  new 
trial.  This  court  has  so  frequently  held 
that  the  grant  of  a  flrat  new  trial  will  not 
be  disturbed  where  the  evidence  Isconfllct- 
Ing  tbat  there  Is  no  necessity  to  cite  cases 
in  support  of  this  rule.  Every  case  must 
be  tried  by  the  court  according  to  the  law 
as  applicable  to  tbe  facts  of  that  particu- 
lar case,  and  in  no  other  case.  The  judg- 
mentot  thecourt  below  is  affirmed.  Judg- 
ment affirmed. 
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ObOBWA,  PaMITBMTIABT  CO.  NO.  3  OOB- 

•       DON,  Oovernor. 

(Supreme  Court  cf  Otorgia.  April  14,  1S90.) 

Lbabxo  CoimoT»— ElsoApM — Kttdbnob. 

1.  Act  Oft.  isn,  p.  40,  upon  leMlnv  penlteD- 
tlar7  conrtoto,  deolares  that  the  lessee  shsU  iinme- 
diMsly  after  any  esospe  report  In  writing  to  the 
^IntiTpal  keeper,  who  shall  lay  the  same  before  the 
fDrerow,  all  the  drcumstanoes  attending  such 
spa;  and,  if  the  sovemor  shall  find  that  such 


escape  was  eanaed  vj  negUffenoe,  It  shall  he  his 
duty  to  Institute  suit  for  the  oamages  provided  for. 
Seid,  that  It  was  necessary  to  alle^  and  prove  the 
inskinff  of  the  governor's  order  to  tbe  attorney  gen- 
eral, directing  the  suit  to  be  brought,  and  reomng 
his  decision  to  at  the  exonses  made  for  the  escape 
In  question  were  unsattsf aotory. 

3.  As  to  some  of  oMiain  escapes  sned  for  defend- 
ant pleaded  accord  and  satisfaction,  and  In  support 
thereof  offered  the  testimony  of  several  persons 
that  there  was  a  controversy  between  It  and  the 
governor  as  to  Its  liablU^  for  a  number  of  escapes, 
■ad  that,  wi'Ji  all  the  facts  before  him,  the  gov- 
amor  had  aooepted  $1,800  In  payment  for  allea- 
capes  to  the  date  of  settlement.  Held,  that  the 
testimony  was  properly  excluded,  sinoe  the  govern- 
or had  no  power  to  compromise  for  escapes. 

.  8.  The  fact  that  a  penitentiary  company  re- 
ceived prisoners  from  the  state  was  sn  admission 
that  they  were  legally  oonvioted,  and  it  la  not  nec- 
essary for  the  state  to  prove  the  convlctioB  In  ox<- 
der  to  snstain  an  action  for  esoapes. 

4.  Where  there  was  evidence  to  sustain  the 
vardiot,  and  the  Issues  were  falrlv  submitted  by 
the  charge,  the  reviewing  court  wHl  not  interfere 
with  the  dedalon  of  tha  trial  Jndga  in  refusing  a 
newtriaL 

Krror  from  stiperior  court,  Fulton  coun- 
ty: Marshall.  J.  Clabke,  Judge. 

John  L.  Hopkins  and  Cox  A  Reed,  tor 
plaintUt  In  error.  C.  D.  HtU  and  Majaon 
A  H.UU  tor  dtf  endant  In  error. 

SiHHom,  J.  Ttae  goTemor  brought  suit 
on  tbe  bond  of  ttae  defendant  for  93.800 
damages  eauned  by  the  eecape  of  19  named 
coQTlcts,  giving  the  date  and  place  of 
each,  and  alleging  that  each  aud  every  es- 
cape was  negttgent,  and  caused  by  the 
carelessness  and  Insufficient  watchfulness 
of  tbe  guards,  employoB,  and  offica«  of 
tbe  company  who  were  in  chaise  of  the 
convicts.  Attached  to  ttae  declaration  Is 
a  copy  ol  the  bund,  in  the  sum  of  937,600, 
dated  June21, 1876,  requiring,  among  other 
things,  that  tbe  principal  sbatl  keep  the 
convicts  hired  to  It  "securely,  without  ex- 
pense to  tbe  state,  and  with  such  guards 
and  safeguards  as  ttae  law  requires,  and 
manage  and  keep  them  In  accordance  with 
the  rules  and  regulations  now  of  force,  or 
which  may  hereafter  be  l^ally  adopted, 
for  the  control  of  such  convlctB,  *  •  • 
report  under  oath  all  escapes,  and  the  cir- 
cumstances attending  the  same,  as  re- 
quired by  law.  to  the  principal  keeper,  and 
shall  pay  the  damagee  speclfled  by  law  for 
each  negligent  eecape,  ^  *  *  and  shall 
In  all  respects  dlschai^  their  duty  under 
tbe  law  touching  the  management,  con- 
trol, and  keeping  of  said  convicts."  This 
declaration  was  amended  by  alleging  that, 
*'tbe  principal  keeper  having  laid  these 
and  other  facts  before  the  governor  of 
Georgia,  Henry  D.  McOanlel  and  John  B. 
Gordon,  as  governors  of  the  state  of 
Georgia,  did.  from  all  the  eircumstancee 
attending  said  escapes,  and  by  other 
means,  find  tbe  aforeaaid  nineteen  escapes 


were  caused  by  negllgeaee,  and  ttaey,  as 
aforesaid,  did  order  suit  to  be  Instituted 
for  damages  against  Penitentiary  Com- 

Sany  No.  2,  as  provided  by  law. "  To  this 
edaratlou  tbe  defendant  flled  two  pleas: 
(1)  Thegoieral  Issne;  and  (2)  accord  and 
satlslaction.  On  ttae  trial  tiie  Jary  re> 
turned  avwdlct  for  93.800.  Thedefendant 
made  a  motion  for  a  new  trial  on  tbe  sev- 
eral grounds  therein  stated,  wMch  wilt  be 
found  set  out  In  the  official  report. 

1.  The  first,  second,  third,  and  fourth 
^^nnde  may  be  considered  together. 
They  are  the  usual  ones,— that  the  rerdlct 
la  contrary  to  law  and  tbe  erldonea;  Tbe 
foartb  ground  speelflea  wherein  th»  evt 
dence  tails  to  anpport  tbe  Tenllct,  and 
says:  "There  was  no  proot  that  ttae  per- 
sons allured  to  hare  been  escaped  convicts 
wwe  convicted  by  courts  of  competent  ]o- 
risdiction.  nor  as  to  the  sentence  onder 
which  they  were  held,  and  no  legal  proof 
that  they  were  convicted  at  all,  nor  at  tbe 
dates  of  the  npiratlcm  ol  the  sentenee.* 
Upon  these  grounds  generally,  we  have  to 
say  that  we  have  carefully  examined  the 
evidence  set  up  in  this  record,  and  that  It 
Is  sufficient  to  sustain  the  finding  of  tbe 
Jury.  The  question  of  n^llgence  was  fali^ 
ly  submitted  to  the  Jury  by  the  court  in  Its 
charge;  and.  there  being  evidence  to  sus- 
tain the  verdict,  aiid  the  trial  Judge  l>cing 
satlafled  therewith,  we  will  nut  Interim 
with  his  discretion  in  refoslng  to  grant  a 
new  trial  upon  these  general  grounds. 

2.  As  to  tbe  speclflcation  In  the  foartb 
ground. recited  above, wethlnk  tbat.whea 
the  state  shows  by  evidence  that  tbe  de- 
fendant received  these  prisoners  as  con- 
victs. It  made  out  a  prima  AeJe  case;  and. 
If  they  were  not  convicts,  or  had  never 
been  convicted  by  a  court  of  competent 
Jurisdiction,  the  bardon  was  cast  upon  the 
defendant  to  show  It.  The  reception  of 
them  by  the  defendant, from  the  officers  of 
the  state,  as  convicts,  was  an  admistion 
on  Its  part  that  they  bad  been  convicted 
and  sentenced:  and,  while  the  defendant 
may  not  be  estopped  from  denying  It,  the 
burden  Is  certainly  cast  opon  It  to  prore 
that  they  were  not  convicts. 

8.  We  cannot  consider  the  flttb  gronnd. 
becaune  the  overruling  of  a  demarrerls  not 
a  ground  for  a  motion  for  a  now  trial,  as 
we  have  frequently  decided. 

4  The  sixth  ground  complains  of  tbe 
admission  In  evidence,  over  objection  of 
the  defendant,  of  two  certified  copies  of  ex- 
ecutive orders  of  the  governor  dated  Sep- 
tember 29, 1885.  and  October  27. 1M86 ;  tbe 
first  reciting  that  the  defendant  bad  bad, 
from  November  2, 18K2,  to  July  1. 1885.  36 
escapes,  (naming  them;)  that,  after  con- 
sultation with  the  attorney  general,  the 
excuses  rendered  In  tbe  cases  of  18  of  them 
(naming)  were  deemed  satisfactory,  and 
the  excuses  submitted  In  ttae  eases  of  tbe 
others  were  deemed  nnsattsfactory.  and 
insutflclent  to  relieve  the  company  from 
the  penalty  Imposed  by  law  In  such  cases; 
and  that  It  had  paid  Into  tbe  treasory  for 
the  escape  of  9  of  these,  (naming.)  and  re- 
fused to  pay  the  same  sum  for  the  eecape 
of  the  remaining  B;  and  therefore  It  was 
ordered  that  suit  be  Instltnted  on  tbe  bond 
of  the  company.as  provided  by  law,  the 
recovery  of  the  penalty  Intacta  of  theci 
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of  the  9  last  mentioned.  The  otherorderte 
in  similar  form,  and  directs  that  in  default 
of  payment  by  November  16, to  the 
state  treasurer,  of  $200  each  (or  the  es- 
capes olio  named, In  which  the  ezcnses  ren- 
dered were  held  to  be  unsatisfactory,  suit 
be  brought  as  above  stated.  The  objec- 
tion to  these  orders  was  that  no  issue  aa 
to  tb9  Tight  of  the  plaintiff  to  bring  the 
suit  was  made,  and  that  the  defendant 
conld  not  be  bound  by  any  Judgrooit  In 
them.  There  was  no  error  in  admitting 
these  orders  as  evidence.  They  were  the 
basis  of  the  right  of  the  plaJntilfto  recover 
In  the  case,  it  the  ptamtlfl  had  tailed  to 
show  that  the  governor  bad  eonsiflered 
these  escapes,  and  had  rendered  his  judg- 
ment tiiat  the  d^endant  was  negligent 
therein,  he  would  have  failed  to  make  oat 
his  catie,  and  the  court  would  have  been 
compelled,  on  motion,  to  grant  a  nonsuit. 
Theseventh section  of  the  act  of  1876,  (page 
40.)  relating  to  the  leasing  out  ot  peni- 
tentiary eonvicts  by  the  governor,  deeiarea 
that  "it  shall  be  the  du^  ot  the  lessee  or 
lesseee  under  this  act,  immediately  after 
any  escape,  to  make  a  report  in  writing 
to  the  principal  keeper,  who  shall  lay  the 
flame  belore  the  governor,  ot  all  the  dr- 
cnmstances  attoiding  such  escape;  and, 
If  the  governor  shall  find  therefrom,  or  by 
any  other  means,  that  such  escape  was 
caused  bT  n^llgenee,  it  shaJl  be  his  doty 
to  Institute  BDit  tor  the  damages  herein 
provided  for."  The  law  at  that  time 
made  it  a  condition  precedent  to  bringing 
suit  for  the  escape  of  a  convict  that  the 
governor  should  find  that  the  escape  was 
negligent.  He  was  required  to  make  the 
investigation  from  the  reports  of  the  leu- 
sees,  and  by  other  means,  and  render  his 
decision,  before  suit  could  be  brought. 
There  was  no  presumption  against  the 
defendant  until  that  decision  by  the  gov- 
ernor was  rendered.  When  be  did  make 
the  Investigation,  and  determined  that  the 
defendant  was  neglig<Rnt,  that  decision  be- 
came prima  facie  the  truth,  and  was  bind- 
ing on  the  defendant  to  that  extent;  and, 
when  the  decision  embraced  in  the  order 
was  Introduced  in  evidence  before  the  Jury, 
unless  the  defendant  rebutted  it,  and 
overcame  It  by  proof,  the  decision  was 
flufflclentto  authorise  the  Jury  to  find  In 
favor  of  the  plaintiff.  Under  Act  Sept.  27, 
1S89.  p.  148,  the  rule  has  been  changed. 
This  act  declares  that "  every  escape  from 
the  pmltentiary  ot  this  ptate  shall  be  held 
and  deemed  n^llgent  unless,  within  the 
dixtydays  allowed  bylaw  for  the  payment 
ot  damages  tor  espapes,  it  shall  be  made 
to  appear,  by  competent  evidence  submit- 
ted to  the  governor,  that  said  escape  was 
not  negligent. "  Under  the  former  act  the 
burden  was  on  the  governor  to  investi- 
gate escapes,  and  render  his  decision  that 
uie  lessee  bad  been  n^llgent.  Under  this 
act  no  Investigation  by  the  governor  Is 
necessary  unless  brought  about  by  the 
leasee.  The  burden  Iscastnpon  him,  with- 
in 60  days  from  an  escape,  to  prove  to  the 
eoveraor  that  the  escape  was  not  negli- 
gent. Unless  he  requests  an  investigation 
by  the  governor  within  the  60  days,  the 
law  presumes  that  he  wa«  negligent.  It 
he  makes  no  request  oi  the  governor,  and 
no  Invflstlgation  Is  had,  and  uie  60  days  ez- 
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plre,  the  governor,  without  any  investiga- 
tion, can  order  the  penalty  to, be  paid, 
and,  if  not  paid,  that  suit   be  instituted 
upon  the  bond. 
6.  It  is  also  urged  by  counsel  for  the 

{>lalntift  In  error  that  some  of  the  recitals 
n  these  orders  were  illegal,  and  tended  to 
damage  thedefendant  before  thejury,— the 
recittu  as  to  **  having  consulted  with  the 
attorney  general,"  and  as  to  the  number 
of  escapes  during  Gov.  Stephen's  admlnis^ 
tration,  etc.  If  these  objections  had  been 
made  to  the  trial  Judge,  he  doubtless 
would  have  excluded  them;  but,  as  they 
were  not  made,  and  as  the  objection  made 
was  to  the  whole  order,  we  think  the 
court  did  right  to  overrule  It.  and  admit 
the  orders  In  evidence. 

6.  The  seventh  ground  complains  that 
the  court  overruled  tbeobjectlon  of  the  de- 
fendant to  the  amendmwt  to  the  declara- 
tion. We  think  the  court  was  right  In 
this  ruling,  also.  As  we  have  remarked  la 
tbe  dlsenmlon  ot  the  sixth  ground  ot  the 
motion,  this  was  the  basis  of  theplalnttfTs 
right  to  recover.  If  he  could  not  have  re- 
covered without  putting  In  proof  ot  the 
orders  complained  of  In  the  sixth  gronnd, 
of  course  he  could  not  submit  that  proof 
wlthouta  proper  allegation  In  his  declara- 
tion, and  It  was  proper  tor  the  court  to 
allow  the  amendment.  Nor  was  It  a  new 
cause  ot  action,  as  claimed  by  tb»  plain- 
tttr  In  error. 

7.  Theelghth  gronnd  complains  that  the 
court  erred  In  this:  "In  admitting  the  ex- 
ecutive orders  referred  to  In  tbe  sixth 
RTound,  the  court  stated  that  they  would 
be  admitted,  not  to  show  any  negligmce 
In  defendant,  but  only  that  the  governor 
had  taken  a  necessary  step  preliminary  to 
tbe  bringing  pt  the  suit,  and  that  he  would 
control  them  in  his  charge.  AH  the  refer- 
ence made  to  theni  in  the  charge,  how- 
ever, was  this:  '  Before  leaving  the  matter 
of  evidence,  there  Is  one  Item  of  It  to  which 
I  would  particularly  direct  your  atten- 
tion. I  refer  to  the  transcript  from  the 
minutes  of  thB  executive  department  In- 
troduced by  tbe  plaintiff,  and  showing 
some  proceedings  bad  before  the  governor. 
This  transcript  cannot  be  considered  by 
yon  for  the  purpose  of  showing  that  the 
escapes  recited  In  It  were  due  to  the  negli- 
gence of  the  defendant,'— the  objection  to 
this  charge  being  that  said  orders  ought 
not  to  be  considered  by  the  Jury  at  all,  as 
they  were  admissible  only  to  show  that 
the  governor  had  the  right  to  bring  the 
i"nlt,  which  right  was  not  In  Issue. "  If  wo 
are  right  In  our  views  as  to  the  s'.xth 
gronnd  of  the  motion,  It  follows  that 
there  can  be  no  error  In  this  assignment. 
The  court  gave  a  more  favorable  charge 
on  this  subject  In  favor  of  thedefendant 
than  It  was  entitled  to.  The  court  ought 
to  havelnstoncted  thejurythat  they  must 
consider  the  decision  of  the  governor,  and 
that  It  made  a  prima  facte  case,  which 
would  authorise  them  to  find  tor  the 
plaintiff  unless  rebutted  or  overcome  by 
the  defendant. 

8.  The  defendant  filed  thefollowlng  plea: 
"That  as  to  the  escapes  sued  on,  and 
which  occurred  prior  to  September  12,  IH«5, 
thlsdefendant  fully  settled  with  the  state, 
to-wlt,on  salddate,  by  an  agreement  then 
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and  there  had  wifh  the  ^OTernor  ol  eald 
state.  In  paranance  of  vhlch,  aDd  1q  ex- 
ecution of  which,  said  agreement,  this  de* 
tendant,  by  its  president,  then  and  there 
paid  to  pltuntlff  the  sum  of  eighteen  hun- 
dred dollars,  which  was  in  full  payment 
and  satisfaction  of  and  for  all  Uabllity  erf 
defendant  on  account  of  said  escapes  to 
that  time;  and  of  this  the  defendant  pnts 
its^  upon  the  country. "  The  defendant 
clalniB  that  under  this  plea  tfaecourt  erred 
In  ruling  out  the  testimony  of  Lowe,Tow- 
m,  and  others,  In  substance  as  (ollows: 
"That  there  was  a  claim  upon  the  part  of 
the  state  being  urged  by  the  governor  as 
to  these  escapes ;  that  the  defendant  de- 
nied liability  and  negligence;  and  that, 
with  all  these  facts  before  him,  the  goveiv 
nor  agreed  that  he  .would  take  for  the 
•tate  the  sum  of  tlJSOO  for  escapes  to  Sep- 
tember 12, 1K85,  as  a  settlement  of  the  ac- 
eoont  between  the  state  and  Fraltentlary 
Company  No.  2  on  account  of.  escapes  of 
convicts;  and  that  In  pursuance  of  that 
agreement  a  check  of  that  amount  and 
date  was  made  by  Lowe  and  delivered  to 
the  governor  in  the  presence  ol  Towers, 
tiie  principal  keeper,  and  by  the  treasurer 
was  covered  Into  the  state  treasury. " 
Thcve  was  no  oror  In  excluding  this  testi- 
mony. If  the  plea  was  a  plea  ot  payment, 
as  contended  bycounsel  for  the  plaintiff  In 
error,  the  evidence  offered  did  not  tend  to 
establish  the  truth  thereof,  because  It 
shows  that  the  amount  of  the  check  was 
not  the  full  amount  which  the  governor 
deemed  was  due  the  statu.  If  it  was  a 
ptoa  of  accord  and  satisfaction,  which  It 
■eems  to  be*  the  court  was  right  In  exclud- 
ing the  testimony^  because,  under  the  act 
ot  1876.  supra,  the  govwnor  had  no  power 
or  authority  to  compromise  with  the  de- 
fendant any  claim  which  was  due  by  it  to 
the  state  on  account  of  negligently  permit- 
ting convicts  to  escape.  As  we  hare  seen, 
that  act  required  blm  to  make  an  Investi- 
gation, and  to  find  whether  the  escapes 
reported  to  blm  were  negUgnit  or  not.  If 
they  were  n^Iigent,  his  duty  was  to  so 
find,  and  to  order  a  suit  upon  the  bond  ot 
the  defendant  in  case  It  refused  to  pay  the 
penalty.  If  the  escapes,  In  his  opinion, 
were  not  negligent,  there  was  no  liability 
on  the  part  of  the  defendant.  All  persons 
dealing  with  a  public  officer  must, at  their 
peril,  ascertain  the  extent  of  hlsauthorlty; 
and  one  who  rlaims  title  through  the  act 
of  such  an  officer  Is  bound  to  see  that  his 
powers  were  adequate  to  the  transaction 
undertaken.  The  state  cannot  be  estopped 
by  the  acts  ot  any  ot  Its  officers  done 
In  the  exercise  of  a  powernotconterred  up- 
on them,  any  more  than  It  can  be  bound 
by  contracts  made  by  its  officers  which 
they  were  not  empowered  to  make.  The 

{wwers  of  all  officers  are  defined  and  con- 
erred  by  law,  and  of  these  all  persons  who 
deal  wltii  them  must  take  notice.  Acts 
done  Id  excess  ot  the  power  conferred  are 
not  official  acts.  Mechem,  Publ.  Off.  & 
Officers,  U  02S,  924:  State  v.  Railroad  Co., 
70  Ga.  11;  Cattle  Co.  v.  State,  68  Tex.  526, 
4  8.  W.  Bep.  865.  It  Is  not  claimed  that, 
exduding  the  element  of  accord  and  sat* 
Isfaction,  any  of  the  money  paid  was 
on  account  of  convicts  whose  escape  Is 
embracedln  this  suit.  Judgmmt affirmed. 


Qtt  op  Gbebnsbobo  t.  HoDfflir,  Oocnly 

Treasurer,  et  ai. 
{Suprmne  Co%trt  of  North  CoToihM.  lbj«,188a) 

PUBUO  8CHOOLS-~CONBTITCTIONAI.  tUM, 

Friv.  AotB  N.  C.  1889,  a  210,  |  78.  which 
prQTldes  that  "all  tBiee  now  paid,  or  which  hen- 
after  may  be  paid,  by  the  oituens  of  the  city  of 
Greeniboro,  for  state  and  eoanty  school  par- 
poses,  shall  be  paid  by  the  ooun^  treasnrer  to  the 
treasurer  of  the  olty  of  Oreensbora  and  by  him 

3 plied  to  the  graded  Boboola  of  the  city  as  provid- 
oy  law,**  Is  void  «•  oMttrsrytO  Const.  N.  O.  art. 
0,  S  2,  which  provides  that  "toe  general  assembly 
*  *  *  shall  provide,  by  taxation  and  otherwise, 
for  a  general  and  uniform  system  of  pubUc  schools, 
wherein  tuition  sbatl  be  free  of  charge  to  all  the 
cbildrea  of  the  state  between  the  ages  of  aix  and 
twenty-one  years, "  and  section  6,  wbdoh  prmoribes 
wfcwt  shall  constitute  the  **oottaty  school  fund," 
provides  that  it  shall  belong  to  and  remain  is  the 
several  counties,  and  shall  be  falUifnUT  appropri- 
ated for  estabUanlng  and  malntidaiag  free  pnolie 
schools  Is  ths  teveriu  oonnties.  * 

Appeal  from  dreult  coart.Gii11ford  eoun- 
ty ;  ABHPtBL,D,  Judge. 

This  a  controversy  submitted  to  the 
court  without  action,  as  allowed  by  the 
statute,  (Code,9667;)  and  the  following  is 
a  copy  of  the  facts  agreed  upon :  "  (1)  The 
county  of  Qullford  is  divided  Into  scbuoi- 
distrlcts,  96  for  white  children,  and  38 
tor  colored  children,  within  6  and  21  years 
ot  age,  Including  two  dtslxlcts  In  the 
city  of  Qreensboro,  one  for  white  chil- 
dren and  one  lor  colored  children.  (2)  The 
number  of  school  subjects,  male  and  female, 
white  and  colored.  In  the  whole  county, 
including  the  city,  as  shown  by  the  census 
of  November,  18!^, is 9,677;  andofthisnum- 
ber  6,619  are  white  children,  and  8,058 
are  colored  children.  (8)  In  the  two 
districts  aforesaid,  within  the  coiporate 
limits  of  the  city  of  Qreensboro,  there 
are  788  school  eabjects,  and  ot  these  465 
are  whites  and  278  are  colored.  (4)  The 
total  umoimt  of  the  school  fund  for  the 
whole  county,  from  all  sonrces,  there  be- 
ing none  from  the  state  treasury,  deduct- 
ing lor  insolvents,  sheriff's  5  per  cent,  com- 
mlssloDs,  and  county  treasurer's  3  par 
cent,  commissions,  is  $16,600,  as  near  as 
can  bs  estimated;  and  this  sum,  being 
reduced  by  $700  for  salary  of  superlntend- 
mt  and  other  necessary  expenses,  leaves 
the  net  sum  of  $14,800  for  apportionment 
among  thedlstrlcts.  (6)  Thissnm  of  $14,- 
800,  divided  among  the  school  sabjects  to 
the  whole  ^uoty,  to- wit.  among  9,877 
children,  gives  $1.54  to  each  child.  (6) 
Of  said  sum  of  $14,800.  there  is  raised  from 
the  city  of  Greensboro  sehool  Iniida  as 
follows,  to-wlt : 

18  oeots  on  flOO  of  property  listed  for  taz- 

aUon,«,264,5U  $1,896  78 

Polls,  836,  at  61.01   630  06 

Total  of  property  and  poll  taxes.  $8,B17  44 

Addforbar-roonu^eaonforSbara....     4i00  00 

In  all  from  the  city  of  Greensboro.. . .  $2,917  4S 

"  (7)  In  the  new  charter  of  the  c^ty  of 
Greensboro,  passed  at  session  of  1888- 
89,  (section  76.)  and  ratified  11th  ot  March, 
1889,  there  is  this  clause:  'All  taxes  now 
paid,  or  which  hereafter  may  be  paid,  by 
the  citisens  of  the  city  of  Greensboro 
tor  state  and  conntyscbool  purpo8e«,8hsU 
be  paid  by  the  county  treasurer  to  the 
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tre&snrer  oi  the  city  of  OreenBburo,  and 
by  bim  applied  to  the  eraded  schools  of 
the  city  as  provided  by  law.'  (8)  The 
city  of  Qreenaboro,  under  said  section  of 
B^d  chHTter,  claims  to  be  entitled  to  the 
whole  of  said  sum  of  f  2,917.44  paid  by  the 
cItlEeos  of  the  city.  (9)  DeductlDS  Bald 
sum  of  92.917.44,  asclalmed by  theclty,  from 
the  f 14,800,  the  net  amount  for  the  whole 
county,  we  bare  $11,8S2.36  for  apportion- 
ment among,  or  on  account  of,  the  children 
ontslde  of  the  city,  to-wlt,  8,S39,  and  that 
SivestiieaD  $1.84  per  capita;  and  the  sum 
of  $2,917.44,  if  separated  and  paid  over  to 
ttae  city,  as  the  city  claims  shall  be  done, 
apportioned  or  divided  among  the  school 
subjects  resident  In  the  city,  will  give  $3.95 
perciip/tato  them.  (10)  Theelty  of  Greens- 
boro has  demanded  of  defendant  Hodg- 
In.  county  treasurer,  to  pay  over  to  the 
city  treasnrer  the  said  sum  of  $2,917.44 
rcdsed  from  Its  cttlzena ;  and  said  Uudgln 
has  refused  to  pay  over  thesame  for  want 
of  any  appropriation  beyond  the  sum  of 
$984,  which  he  has  paid,  or  Is  ready  and 
willing  to  pay.  (11)  The  board  of  educa- 
tion for  the  county  of  Guilford  has  appro- 
priated and  ordered  to  be  paid  over  to 
the  districts  In  the  city  of  Greensboro, 
the  sum  of  $984,  In  thesame  propoi  tion  to 
ail  the  otherdlstrlcts  In  the  conn^ ;  and,  as 
to  the  residue  of  the  school  funds  raised 
from  the  citliens  of  Greensboro,  It  has 
refused  to  appropriateor  order  Its  payment 
to  theclty  treasurer  upon  the  belief.  In  good 
faith  entertained,  that  the  clause  In  the 
charter  above  set  forth  Is  In  violation  of 
the  constitution  ut  the  state,  and  contrary 
to  the  laws  governing  the  public  school 
system,  but  holds  unappropriated  an  esti- 
mated amount  to  satisfy  the  city's  de- 
mand If,  upon  the  facts  herein.  It  Is  bo  ad- 
judged by  this  court.  Cpon  the  foregoing 
facts,  the  city  prays  Judgment  that  It  re- 
cover Judgment  for  the  eum  raised  by  Its 
citlsens  towards  the  school  fund  for  1889, 
less  the  $984  which  has  already  been  ap- 

ftropriated  to  It;  and  the  defendants  pray 
Ddcment  that  the  clause  of  the  city's 
charter  under  which  the  city  claims  be 
held  unconstitutional  and  inoperative, 
and  the  board ^f  education  beadjudged  to 
go  on  and  apportion  the  fund  left  In  hand 
to  await  the  decision  of  the  court  among 
all  the  districts  In  the  county  as  directed 
under  the  conslitutiou  and  general  school 
law  of  the  state." 

The  court  gave  Judgment  as  follows: 
"(1)  That  section  78  of  the  charter  of 
plaintiff,  enacted  by  the  general  aseembly 
at  its  seeslon  of  1888,  ratified  11th  March, 
1889,  the  same  as  mentioned  In  the  case 
agreed,  Isconstltutlonal ;  (2)  that  the  taxes 
to  be  paid  over  to  the  treasurer  of  the  plain- 
tiff by  virtue  of  said  section  are  the  taxes 
levied  on  property  and  poll,  and  do  not 
include  tile  tax  on  license  to  sell  spirituous 
and  malt  liquors;  (3)  that  the  defendants 
set  apart  and  pay  to  the  treasurer  of  the 
plaintiff  all  taxes  paid  by  thecitlzens  of  the 
city  of  Greensboro  on  property  and  poll 
levied  for  state  and  county  Bcbool  purpos- 
es, to-wlt,  the  sum  of  $2,517.04;  (4)  that 
plalotur  recover  of  the  defendants  thecosts 
of  thlaeontroTeray  without  action."  From 
this  JudgmenttheplfUntltlappealed,  assign- 
ing BM  error  tbat  the  court  constroed  "the 


seventy-^hth  section  of  the  city  charter, 
so  as  to  not  Include  the  taxes  paid  for  liquor 
license  in  the  amount  which  should  be 
paid  to  the  city  treasurer.  The  plahititf 
appealed  in  open  court,  and  asalgns  for 
error  such  construction  of  the  statute,  and 
refusal  to  give  Judgment  tor  the  whole 
amount  claimed. "  Thedefendant  also  ap- 
pealed, assigning  as  error  that  the  court 

adjudges  the  seventy -eighth  section  of 
the  plaintiff's  charter  constitutional,  and 
directs  defendant  to  set  apart  and  pay 
to  the  treasurer  of  plaintiff  the  taxes 
paid  by  the  dtixens  of  Greensboro  on 
property  and  poll  levied  for  state  and 
county  school  purposes.  ** 

J.  T.  Morehead,  for  plaintiff.  DIUAxd  A 
KiBjtt  for  defaidauts. 

Mbbriuon,  C.  J.,  i&fter  8tHtin/ip  tbe  fscta 
as  above.)  The  organic  law  of  this  state 
requires  and  provides  for  the  free  sduca* 
tion  of  the  people.  The  ninth  article  of 
tbe  constitution  Is  devoted  exclusively  to 
the  subject  of  education.  It  declares  Its 
prime  Importance,  and  that  it  shall  "for- 
ever be  encourcLged."  The  second  section 
of  that  article  provides  that  **  the  general 
assembly,  at  its  first  session  under  this 
constitution,  shall  provide,  by  taxation 
and  otherwise,  for  a  general  and  uniform 
system  of  public  schools,  wherein  tuition 
Bhall  be  free  of  charge  to  all  children  of  tbe 
state  between  the  ages  of  six  and  twenty- 
one  years."  Thus  the  legislature  Is  re- 
quired to  promote  popular  education  by 
devising  and  establishing  a  plan— scheme 
— consisting  of  necessary  and  well-ap- 
pointed constituent  parts,  tbe  whole  or- 
ganized Into  a  complete  system  of  public 
schools.  Such  system  must  be  general, 
not  local;  not  limited  to  one  or  more 
places  or  localities  In  the  state.  It  must 
extend  and  prevail  throughout  its  bor- 
ders; and  so,  also,  It  must  be  uniform  in 
all  material  respects  as  contemplated  by 
the  constitution.  That  Is,  the  system  can- 
not be  so  regulated  by  statute  as  that  It 
will  apply  and  operate  as  a  whole  In  some 
places,  localities,  and  sections  of  the  state, 
and  not  In  the  same,  but  In  different  ways, 
in  other  places,  localities,  and  sections.  An 
essential  requirement  of  the  provision 
abo  ve  recited  is  that  thesystem,  whatever 
It  may  be,  in  whatever  manner  constitut- 
ed, mast  be  general  and  uniform  as  a 
whole,  and  therefore  In  all  its  material 
parts ;  the  purpose  being  to  extend  to  all 
the  rhildren  within  the  prescribed  ages, 
wherever  they  may  reside  In  the  state,  the 
same  opportunity  to  obtain  the  benefits 
ol  education  In  free  public  schools,  certain- 
ly to  the  extent  that  the  state  Itself  shall 
supply  m  ana  to  support  such  schools. 
The  provision  declares  that  tuition  In  such 
schools,  "shall  be  free  of  charge  to  all  the 
children  of  tbe  state  between  the  ages  of 
six  and  twenty-one  years;"  not  to  one 
child  more  or  less  than  another,  nor  to 
children  In  one  place  orlocallty  more  than 
another.  The  fourth  section  of  the  article 
cited  above  prescribes  what  property  and 
funds  of  the  state  shall  be  devoted  to  the 
support  of  such  schools ;  and  It  declares 
that  the  same  "shall  be  talthfttlly  appro- 
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cud  for  no  other  nees  orparposeB  wbaUo- 
erer."  Obviuasly,  this  elanse  has  refer- 
race  to  the  geDeral  and  nnltomi  Byatem  of 
pDblic  ecbools  referred  to  abore.  The 
means  lo  prortded,  and  required  to  be 
ffforlded,  are  to  be  faltbtnl^  appropriated 
and  deroted  tothesapport  ol  socta  uyntem 
of  achoulB,  not  In  one  place  or  locality 
more  or  less  than  another,  but  in  all  places 
in  and  throughout  the  state,  In  like  man- 
ner, and  Just  and  equal  proportion.  A 
very  mat^al  part  of  the  fund  thus  devot- 
ed to  the  support  of  public  schools  Is  tak- 
en from  the  ordinary  revenue  of  tbe  state 
raised  by  taxation:  bat  this  does  not  Im- 
ply, nor  does  It  follow,  tliat  the  fond  thus 
raised  Is  to  be  distributed  to  the  support 
of  schools  located  In  the  neiffhbuTlioods  of 
those  tax-payers  who  paid  the  taxes,  or 
most  thereof;  bat  It  la  to  be  distributed, 
as  nearly  as  may  be,  per  cAp/ea,  tor  the 
education  of  sit  the  children  in  the  state, 
as  prescribed,  without  regard  to  who  paid 
tbe  taxes,  or  the  locality  from  which  the 
fond,  or  most  of  it,  came.  The  state  sup- 
ports the  system  of  schools  out  of  certain 
of  Its  specified  resources,  and  its  ordina- 
ry revenue,  to  a  large  extent,  and  without 
charge  to  those  who  send  their  children  to 
such  schools;  and  this  is  a  chief  purpose  of 
tbe  system.  It  Is  deemed  essenUal  by  tbe 
state  and  the  people,  and  they  have  de- 
clared In  their  organic  law,  that  all  the 
children  of  the  state,  as  prtscribed,  rich 
and  poor  alike,  shall  have  tree  opportuni- 
ty to  share  In  the  beoeflts  of  such  schools 
without  charge;  and  there  appears  a  clear 
purpose  to  extend  such  beneflta  equal  to 
all— every  one— without  distinction  as  to 
individuals  or  localities. 

Butthelnnds  necessary  for  the  support 
of  public  BCbools— the  public  school  sys- 
tem—are not  derived  exclusively  from  the 
state.  The  constitution  plainly  contem- 
plates and  intends  that  the  several  coun- 
ties, as  such,  ehall  bear  a  material  part  ot 
the  barden  of  supplying  auch  funds.  Sec- 
tion 8  of  tbe  article  cited  provides  that 
**  each  county  of  the  state  shall  be  divided 
Into  a  convenient  number  of  districts,  In 
which  one  or  more  public  schools  shall  be 
maintained  at  least  four  months  In  every 
year;  and,  if  the  commissioners  of  any 
county  shall  fall  to  comply  with  the  afore- 
said requlrementa  of  this  section,  they 
shall  be  liable  to  indictment."  The  duty 
thus  Imposed  upon  the  county  commis- 
sioners is  peremptory,  and  It  is  Intended 
that  they  shall  discharge  it ;  and  the^  fc^l 
to  do  so  at  their  serious  peril.  But  how 
can  they  maintain  auch  schools  without 
means  to  do  so?  The  necessary  Inference 
is  that  the  legislature  shall  Invest  the 

{>roper  county  authorities  with  power  to 
L'vy  taxes  in  their  respective  counties  tor 
the  support  of  such  schools;  otherwise 
the  provisinn  Just  recited  would  be  mean- 
ingless and  practically  nugatoir.  That 
the  constitution  Intends  that  each  county, 
as  such,  shall  have  permanent  constituent 
connection  with  the  public  school  system, 
and  Join  In  the  support  ot  such  schools 
within  Its  bounds,  appears  further,  In  that 
the  fltth  section  of  the  article  thereof  cited 
prescribes  and  deflneu  what  property  and 
resources  of  the  several  counties  sball  con- 
irtltote  the  "county  Bchool  fund;"  and  It 


declares  and  requires  that  such  fund  "  shall 
belong  to  and  remain  In  the  several  cunn- 
tles,  and  shall  be  talthfully  appropriated 
for  establishing  and  maintaining  free  pub- 
lic schools  In  the  several  counties  of  this 
state:  provided,  that  the  amount  collect- 
ed in  each  county  shall  be  annnally  re- 
ported to  the  superintendent  ot  public  in- 
Btmctlon. "  It  seems  that  the  settled  pur- 
pose In  making  th»  counties  ot  the  state 
severally  constituent  parts  ot  tbe  public 
school  system  la  to  give  It  additional 
strength,  and  greater  local  efflclency.  It 
fuciUts  tea  In  some  measure  the  distribatlon 
of  taxes  paid  lor  tbe  support  ot  such 
schools  in  the  counties  where  tlwy  were 
levied ;  and  this,  it  seems,  is  not  deemed 
unreaaonable  or  aniust.  But.  whatever 
the  motive,  the  proviBlun  and  purpose  ap- 
pear. As  we  have  seen,  tbe  general  school 
fund  of  the  state  Is  distributed  to  each 
county  In  proportion  tothenumbernf  cbll- 
dren  In  each  within  tbe  age  prescribed. 
The  county  school  fnnd  mnst  be  dlsbamed 
in  the  county  to  which  It  belongs,  and  In 
addition  tothal  aupplledby  tbeatate.  The 
clauseof  tbesectlon  lastabove  recited  pro- 
vides that  he  county  school  fund  "shall 
belong  to  and  remain  In  tbe  several  coun- 
ties." It  would  be  Idle  to  bear  the  burden 
of  the  inconvenience  and  expense  of  a 
county  school  fund  II  it  Is  to  be  considered 
and  treated  as  a  part  of  the  graeral  public 
school  fund  of  the  state.  In  that  case  the 
funds  that  make  upthecountyschool  fund 
might  as  well  be  paid  into  thestate  treas- 
ury at  once.  We  may  add  that  the  legis- 
lature has  uniformly  interpreted  the 
clause  last  mentioned  as  we  have  done. 
We  do  not  doubt  the  correctness  of  onr 
Interpretation  ot  it. 

We  think,  also,  that  the  conatltutlon  In- 
tends and  requires  that  thestate  and  coun- 
ty school  funds  shall  be  distributed  to  the 
Bereral  school-dlstrictBln  the  county  In  such 
way  as  to  extend  to  all  the  children  there- 
of, as  nearly  as  practicable,  equal  school 
opportunities  and  advantages,  and  as  to 
make  the  school  term  or  terms  in  each  dis- 
trict In  every  year,  as  nearly  as  may  be. 
equal  with  tbe  same  of  every  other  dis- 
trict In  the  county.  This  Is  necessary  to 
just  equality.  Indeed,  to  thla  end,  article 
9,  S  8,  requires  that  "each  county  of  the 
state  shall  be  divided  Into  a  convenient 
number  of  districts,  In  which  one  or  more 
public  schools  Bhall  be  maintained  at  least 
four  months  In  every  yeu-.**  This  provis- 
ion Is  very  Important,  and  shooM  be  vers 
scrupulously  observed.  Itlathastheschuol 
funds,  from  whatever  source  they  come, 
reach  the  beneflctarles.  As  we  have  seen, 
the  pnbllc  school  fund  of  thestate  must  be 
distributed  to  the  several  counties  in  pro- 
portion to  the  number  of  school  children 
In  each.  It  Is  likewise  required  that  tbe 
funds  supplied  by  the  counties  shall  sup- 
plement that  of  the  state,  and  bedlstribat- 
ed  In  the  counties  supplying  the  same  aa 
pointed  out  above.  The  constitution  as 
certainly  applies  and  directs  the  distribu- 
tion of  the  public  school  funds  of  the  dif- 
ferent couDtiee  within  the  county  supply- 
ing the  same  as  that  ot  the  state,  for  the 
like  considerations,  substantially  in  the 
same  terms.  Such  county  fund  is  by  the 
constitntion  devoted  to  the  support  of  tlia 


Digitized  by 


Google 


N.  C.) 


DOWD  0.  WATSON. 


"general  and  uniform  system  of  public 
Bcbools"  in  tbe  county  to  which  it  belongs, 
and  hence  the  leslBlatare  has  no  power  to 
divert  it,  or  any  part  thereof,  from  Its  ap> 
plication  as  above  explained ;  nor  has  it 
pow«r  todlTert  the  statelnnd  appropriat- 
ed to  the  support  of  such  scboolB  from  its 
Application  as  Indicated  above. 

Home  question  has  been  made  as  to 
whether  or  not  the  le^slature  has  power 
to  provide  by  ntutute  that  parte  ol  the 
state  and  county  public  school  fundn  shall 
be  appropriated  to  the  support  of  graded 
BchoolB  organized  as  allowed  by  law. 
Wbtle  the  l^lslbtnre  haa  poww  to  devise 
and  establisb  a  general  and  nniform  sys- 
tem of  public  achools.  and  to  amend  or 
modify  the  existing  system  coDsistently 
with  the  constitution.  It  certainly  cannot 
provide  for  and  establish  particular  kinds 
of  schools  In  particular  cities,  towns,  and 
localities  that  afford  greater  or  less  ad- 
vantage than  the  public  schools,  to  the 
dlaadrantage  or  detriment  ol  the  latter 
Id  any  respect.  We  think,  however,  that, 
wtiere  graded  schools  are  or  may  beestab- 
llshed  In  regular  school-dlatrlcts,  with  the 
sanction  of  law,  and  they  are  required  to 
afford  to  the  children  therein  substantial- 
ly the  same  school  opportnulties  and  ad- 
vantages as  do  the  ordinary  publlcBchools, 
the  legislature  can  provide  by  statute  that 
the  portion  ol  the  public  school  funds, 
county  and  state,  going  to  such  school- 
districts,  respoctively,  shall  be  devoted  to 
the  support  of  snob  graded  schools  in  the 
school-district  where  they  respectively  ex- 
ist. But  such  graded  schools  must  be 
made  subject  to  the  public  school  author- 
ities, certainly  to  the  extent  of  enabling 
them  freely,  and  at  all  times,  to  see  tbat 
pn>pw  school  advantages,  In  every  re- 
spect, are  extended  to  ev^  chUd  entitled 
to  attend  the  public  school  In  the  school- 
district  where  thegraded  school  Is  Iocs  ted. 
The  latter  must  fully  supply  the  purpose 
of  the  public  school,  whatever  additional 
and  larger  advantages  It  may  afford. 

For  the  reascms  stated  above,  we  are 
clearly  of  opinion  that  section  78  of  the 
statute,  (Priv.  Acts  18»8,  c.  219,)  which  re- 
cltea  that  "all  taxes  now  paid,  or  which 
hereafter  may  be  paid,  by  the  cltisens  of 
the  city  of  Greensboro,  for  state  and 
county  school  purposes,  shall  be  paid  by 
the  county  treasurer  to  the  treasurer  ol 
the  city  of  Greensboro,  and  by  him  ap- 
plied to  the  graded  schools  of  the  ello^  as 
provided  by  law,"  Is  repugnant  to  Uie 
coiwtttational  provisions  cited  above, 
and  therefore  void;  and  we  so  declare.  It 
follows  that  so  much  of  the  Judgment  as 
the  plaintiff  Bpi>ealed  from  must  be  af- 
firmed, and  so  much  thereof  as  defendants 
appealed  from  most  be  reversed,  and  Judg- 
ment entered  lor  the  defendants  In  the 
court  below.  To  that  end,  let  this  (pin- 
ion be  eertlfled  to  the  superior  conrt.  It 
to  so  ordered. 


BowB  0t  al.  r.  Watson. 

(Smmrmne  Court  ttf  North  Carolina.  Mkv  9. 
1890.1 

Paoot  or  DB4TS. 
1.  To  nAmt  the  ^aaamption  of  death  from  ab- 
■enoe  for  mom  thaa  ooven  years  wlthoat  habig 


beard  from,  eviclonce  of  a  general  report  among 
the  misBloff  perBon^B  friends  and  aoqnalntanceft 
that  beiB  alive,  and  In  the  United  StatOB  army,  io 
admissible. 

3.  Bvldence  by  a  witness  that  be  had  bent  In- 
fonoed  by  another  that  be  had  Been  the  miuing 
petaoD,  and  that  he  was  alive,  i»  admlMlbls. 

Appeal  from  circuit  court,  Craven  conn- 

ty.. 

Manly  Jk  Oalon,  for  appellant.  H.  R. 
Bryaxt  and  W.  W.  CUurk,  for  appellees. 

Clahk,  3.  There  was  no  direct  proof  of 
death  relied  upon,  and  plaintiff  relied  upon 
the  presumption  of  deetii  from  absence  for 
more  than  seven  years  wltbovt  b^ng 
heard  from.  This  Is  merely  a  presump- 
tion of  fact,  and  may  be  rebutted.  If  anr 
one  had  heard  from  the  party  whose  death 
Is  alleged  as  above  within  seven  years,  the 
Jury  should  have  been  allowed  to  consider 
evidence  of  that  fact.  There  Is  no  rule  of 
law  which  confines  such  intelligence  to 
any  particular  class  of  persons.  It  is  not 
a  guestloD  of  pedigree.  Flynn  v.  Coffee,  12 
Allen,  188;  Abb.  Tr.  Ev.  76.  In  Moore  v. 
Parker.  13  Ired.  128,  it  was  held  that  a  re- 
port that  a  person  who  had  been  absent 
seven  years  was  alive,  which  report  on  in- 
vestigation proved  to  bennfounded,  would 
not  rebut  the  presumption  of  death.  The 
decision  is  based,  not  on  the  ground  that 
the  report  weu  Incompetent,  but  that  dili- 
gent in^uiiT  had  been  made,  and  showed 
It  to  be  untrue. 

The  case  on  appeal  states:  *'For  the 

Surpose  of  rebutting  the  presumption  of 
eath  of  E.  M.  Andrews,  the  defendant  of- 
fered evidence  to  the  effect  that  E.  M.  An- 
drews was  a  single  man;  that  he  bad  no 
near  relation  in  Craven  county  orln  North 
Carolina  except  his  aforesaid  brother ;  that 
in  1887  or  1868  he  Joined  the  United  States 
army,  and  left  the  county  with  his  com- 
mand. Defendant  and  one  Israel  Sim- 
mons became  witnesses.  Defendant  pro- 
posed to  prove  by  them  *that  the  general 
report  among  his  friends,  and  those  who 
knew  him  before  be  1^  home,  was  that  E. 
M.  Andrews  was  living,  and  in  United 
States  army.*  Defradant  also  proposed 
to  prove  by  said  Simmons  that  he  bad  a 
short  time  since  seen  and  conversed  with 
a  man  from  Texas,  and  that  he  was  In- 
formed by  blm  that  E.  M.  Andrews  was 
alive  in  Texas ;  that  he  had  seen  him  there 
a  short  time  before.  The  court  held  that 
there  was  not  sufficient  rebutting  testimo- 
ny to  be  submitted  to  the  Jury,  and  In- 
structed the  Jury  to  rrapond  to  the  Issue 
affirmatlvely.lf  they  believed  the  evidence. 
The  court  excluded  the  testimony  above 
offered.  To  such  exclusion,  and  to  the  In- 
struction of  the  court  to  return  a  verdict 
in  favor  of  the  plaintiffs,  the  defendant  ex- 
cepted. "  We  think  the  court  erred.  The 
presumption  of  death  arises  from  the 
sence  of  a  person  for  seven  years  without 
having  been  heard  from.  To  rebut  the 
presumption,  It  is  not  necessary  to  pro- 
duce the  testimony  of  persons  who  have 
seen  him,  or  to  produce  letters  from  him. 
It  is  sufficient  to  produce  evidence  which 
shall  satisfy  the  Jury  that  he  has  been 
heard  from  within  the  seven  years.  Such 
evidence  is  usually,  and  almost  necessari- 
ly, "hearsay."  It  may  be  that,  If  the  evl- 
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denee  here  ofl^ed  bad  been  admitted,  the 
crosMxamlnatlon  would  hare  shown  it 
to  have  been  mere  vagrne  rnmor,  and  If  so, 
unworthy  of  credit;  but, ii  there  was  ench 
r^ort  and  intelllffence  as  to  tbe  absent 
man  among  bis  friends  and  former  ac- 

JLualntancee*  the  welgbt  to  be  given  it  is 
or  the  Jnzy.  Error. 


Haoinb  t.  Gaps  Fbar  ft  T.  Y.  Ht.  Go. 

1880.) 

IirnmiM  to  Sbbtaht— Puinnia 
A  oomplalnt  tteMng  that  plalntlfC,  e  brake- 
man,  WM  IdJ  ured  by  the  negUgenoe  of  an  en  Bineer, 
doea  not  state  a  cause  of  action  against  tbeir  com- 
mon master,  in  the  absence  of  allegations  that 
plaintiff  was  exposed  to  anusaal  aod  nnreaaonable 
risks,  or  that  the  master  retained  the  engineer 
knowing  him  to  be  incapable. 

Appeal  from  superior  nonrt,  Cumberland 
county;  Jahks  C.  MacRab,  Judge. 

Action  byJohnHagins  against  the  Cape 
Fear  &  Yadkin  Valley  Railroad  Company. 
From  a  Judgment  for  plaintm,  defendant 
appeals. 

6.  M.  Sobs,  for  appellant.  ST.  H.  Satton, 
for  appellee. 

Clabk,  J.  The  complaint  alleges  that 
the  plaintiff,  an  employe  of  the  defendant, 
was  Injnred  by  the  negligence  of  the  engi- 
neer in  chai^  of  the  locomotive.  The  gen- 
eral role  is  well  settled  that,  where  an  em- 

{iloye  is  injured  by  the  negligence  of  a  fel> 
ow-servant~fuid  such  was  the  relation 
between  the  plaintiff,  a  brakeman.  and 
the  engineer— tbe  common  master  Is  not 
reeimnBlble.  It  is  true  that,  upon  allega- 
tion and  proof  that  the  servant  was  ex- 
posed to  uDDSual  and  unreasonable  risks, 
or  that  tbe  master,  knowing  that  tbe 
eervent  causing  the  Injury  was  unfit  or  In- 
capable, employed  or  retained  in  employ- 
ment such  servant,  there  Is  an  exception 
to  the  rule.  But  there  la  no  such  allega- 
tion here.  The  complaint  sets  out  simply 
that  one  servant  was  Injured  by  the  negli- 
gence of  his  fellow-servant,  without  any 
allegation  of  facts  to  take  the  case  out  of 
the  application  of  the  law  arising  on  such 
state  of  facts.  The  cumplafut  does  not 
state  facta  sufBclent  to  constitute  a  cause 
ot  action.   Action  dismissed. 


Wood  t.  Whrblbb  et-  a/. 

(jSuprmeCowtftfirortbOarollna.  )byl8,U0a) 

IfABKiwn  WoKnr— AcnoK  roa  Faiox  ot  hASiy^ 
Partibs. 

1.  Though  a  note  given  by  a  married  woman 
for  the  balance  of  the  purchase  money  of  real  es- 
tate is  void  as  not  executed  with  the  written  as- 
sent of  her  hnsband.  under  Code  N.  C  |  1890,  she 
cannot  retain  tbe  laud  without  paying  for  It 

2.  Where  she  offers  to  restore  the  property, 
an  accounting  of  the  rents  andproflts  and  puraiase 
nuin^  paid  soonld  be  token  tut  tbe  parties  may 
be  placed  in  statu  quo. 

8.  At  tbe  assignment  of  tbe  note  by  the  gran- 
tor amounts  only  to  an  equitable  assignment  of  his 
right  to  subjeot  the  land  to  the  pigment  of  the 
bawnoa  of  ma  purab&Be  numeri  be  Is  a  noeossary 
par^  in  aoch  aoooonting. 

Appeal  from  superior  court,  Transyl- 
▼ania  county ;  Connob,  Judge. 


A.  C.  Wheeler  conveyed  certain  real  ea> 
tate  to  Saine  P.  Wheeler,  a  married  wo- 
man. She  executed  to  said  Wheder  her 
promissory  note  for  the  balanra  of  the 
purchase  money,  and  secured  It  by  mort- 
gage on  the  land.  Thomas  Wood  brings 
action,  as  assignee  of  the  note  and  mort- 
gage, against  said  Sallie  P.  Wheeler  and 
W.  H.  Wheeler,  her  husband.  The  court 
held  the  mortgage  void,  butgaTeJudffment 
tor  the  amount  of  the  note  agaliwt  said 
Saltle  P.  Wheeler;  also  that  It  be  enforced 
against  the  land.   Defendants  apiieal. 

ll'.  B.  Dackwortb  and  Geo.  A.  iiibufonS, 
tot  appellants.   W.  A.  Qaab^  for  appellee. 

Bhxphbbd,  J.  The  bond  and  morts^ase 
are  both  void.  Neltherwas  executed  nith 
the  written  assent  of  the  hnsband,  and 
the  latter  was  unaccompanied  by  privy 
examination.  Although  tbe  bond  was 
given  for  a  beneficial  consideration.  It 
could  not  be  enforced  In  equity  as  an  en- 
gagement In  the  natnre  of  a  contract,  as  It 
does  not  fall  within  any  of  the  exceptions 
of  Code,  5  1826,  which  dlspensea  with  tbe 
requirement  of  tbe  written  assent  of  tbe 
husband.  Farthing  v.  Shields,  10  8.  E. 
Rep.  9»8,  (decided  at  this  term.)  Wblle 
tbe  contract  is  void,  and  cannot  be  en- 
forced as  such,  the  J&me  defendant  will  not 
be  permitted  to  retain  Its  fruits  without 
paying  the  consideration.  This  is  the 
principle  of  Walker  v.  Brooks,  98  N.  C.  307, 
6  S.  E.  Rep.  68;  Boyd  v.  Tnrpin,  M  N.  0. 
137;  Bums  v.  McGregor,  90  N.  0.  228,  and 
other  cases.  In  our  case  the  Ame  d^end- 
ant  elects  to  repudiate  the  transaction, 
and  ofTers  to  restore  the  property,  togeth- 
erwlth  the  rents  and  profits.  There  seems 
to  have  been  no  fraud  updn  her  part,  and 
in  the  adjustment  of  the  equities  she  stands 
upon  the  same  footing  as  an  infant  who 
dlsalflrms  a  contract  and  offers  to  raRture 
tbe  consideration  tn  Its  original  "plight 
and  condition."  There  was  therrfore  eirur 
In  the  Judgment  of  the  court  below.  It 
should havemadea  decree  looking aloncto 
the  placing  of  the  parties  tn  atatn  quo,  and 
to  tbis  end  an  account  should  hare  be«i 
taken  of  the  rents  and  profits,  and  tlie 
amount  of  the  purchase  money  paid. 

It  Is  also  necessary  tiiat  WlllIaniB,  the 
grantor,  should  be  made  a  party.  The 
bond  being  void,  Its  transfer  by  Williams 
to  the  plaintiff  amounted  only  to  an  equi- 
table assignment  of  the  former's  right  to 
subject  the  property  to  the  payment  uf  the 
balance  of  the  purchase  money.  As  the 
effect  of  the  resdsslon  is  to  revestthe  prop- 
erty in  Williams.  It  must  follow  that  t^e 
equity  of  the  plaintiff  must  be  worked  oat 
under  and  through  htm.  Error. 


WiLHBLM  V.  Bua£.BTB0a. 

(Suprtma  Court  tif  North  CanUna.  May  lA 

18M.) 

BommAEiBS— EvmnroB— Dnns— Riruuv  Ovs- 

XR8. 

1.  An  objection  to  the  Introdnctlra  of  a  dead 
in  evidence  will  only  be  sustained  when  the  pro- 
bate is  defective. 

S.  Whennooopyof  adeedlslntbereoord,  and 
It  does  not  appear  what  lostruction  waa  adced  oa 
the  auUect  of  title,  the  admtsslbUi^  of  ths  deed 
cannot  be  considered  on  appei^^  . 
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8.  When  tbe  ohaand  of  a  ereek  adopted  as  s 
bonnduy  is  matertal,  and  it  la  allefted  that  the 
e^noel  nas  ofaanffed.  evidence  tending  to  show  the 
locatloa  of  the  oiiabael  several  year*  befcm  Its 
adoption  as  a  boundary  is  Inadmissible. 

&  In  an  action  for  damage  to  land  from  orer- 
flooding  it  by  the  ereotion  of  a  levee,  when  there  is 
eridenoe  to  show  that  the  leree  was  necessanr  to 
protect  d«f endmit's  land  from  the  elEeot  of  a  dam 
ATBoted  by  plalatlfl,  It  is  error  to  Inttroot  the  jury 
that,  whDe  it  is  true  that  a  riparian  owner  may 
«reot  bulwarid  to  protect  Us  property  from  injniy 
by  the  atream,  yet  ne  can  only  do  so  when,  by  the 
exercise  of  reasooabla  oaie,  it  oao  be  done  without 
Injury  to  others. 

TblB  was  a  civil  action  tried  at  tfae  Feb- 
raary  special  term,  1887,  of  the  superior 
court  ol  Cabarraa  county,  before  Butkin, 
JudKO.  The  plalnttft  declared  upon  three 
causes  of  action,  as  follows:  "Tne  plain- 
tiff alleges  and  complains :  (1)  That  he  Is 
thtf  owner  of  the  toflowinff  described  tract 
of  land,  sitnate  In  this  county,  viz, :  Be- 
Klnnlng  at  two  wblti  oaks  on  White's 
line,  near  the  creek ;  runs  thence,  with 
tils  line  sooth,  7  east,  68J^  poles,  to  a 
stake;  then  north,  74  east'  68  poles,  to  a 
red  oak,  (W.  Host's  helra*  comer;)  then 
north,  7  east,  with  a  lane,  84  poles,  to  a 
stone;  then  south,  65  east,  64  poles,  to  au 
Irouwood  on  the  bank  ol  thecreek,  (Bost's 
heirs*  comer;)  then  north. 62  east,  20  pules, 
with  the  creek,  to  a  stake  In  the  creek; 
then  south,  72  east,  15  pules,  to  a  stake, 

i Alien  Bost'scomer;)  then  north, 21  west, 
B  poles,  to  a  persimmon,  (Allen  Bost's 
other  corner.  In  an  old  field ;)  then  north. 
SSii  west,  323^  poles,  to  a  stone  In  the  road, 
A.  Bost's  comer  ,)  then  north,  Sl%  west, 
poles,  to  the  center  of  a  spring,  (Boat's 
comer;)  then  north,  45  east,  4  pules,  to  a 
locust  grab,  (A.  Bost'scomer;)  then  north, 
46  weat,  20  poles,  to  a  stake  on  the  bank 
of  a  gully ;  then  south,  63  west,  45)^  poles, 
to  a  sycamore,  on  the  bank  of  the  creek ; 
thence,  with  the  meanderlngs  of  the  creek, 
68  poles,  to  the  beginning.  (2)  That,  on 
or  about  day  of  ,  1881,  the  de- 
fendant wrongfully  entered  upon  said  tract 
of  laiid,  and  upon  the  north  bank  of  the 
creek  erected  a  dam,  or  placed  obstruc- 
tions, so  that  the  water  In  said  creek  was 
diverted,  In  times  of  freshet  or  high  water, 
from  the  channel  ot  the  creek,  and.  In  con- 
sequence of  said  dam  orobstractlons,  over* 
flowed  and  greatly  damaged  plaintiff's 
lands  on  the  south  side  of  said  creek,  to- 
wit,  to  theamount  of  flvebundred  dollars. 
For  a  second  cause  of  action,  plaintiff  al- 
l^pis:  (1)  That  he  Is  the  owner  of  the 
tract  of  land  described  In  paragraph  one 
of  his  first  cause  of  action.  (2)  That  on 
or  aboat  day  of  ,  ivSl,  the  de- 
fendant wrongfally  entered  upon  the  said 
tract,cnt  down  the  timber,  trod  down  the 
grass,  and  other  wrongs  did  to  the  said 
tract  of  land,  greatly  to  plaintiff's  injury, 
to-wtt,  to  tfae  amoant  of  one  hundred  dol- 
lars. For  a  third  cause  of  action,  plain- 
tiff alleges:  (1)  Thathelstbeownerof  the 
tract  of  land  described  In  paragraph  one 
of  his  first  cause  of  action.   (2)  That,  on 

or  about  the  day  of  ,  1881,  the 

d^endant  erected,  on  the  north  bank  of 
the  creek  known  as  'North  Anderson's 
Creek,'  a  wall  and  other  obstructions,  so 
that  ta  times  of  freshet  or  high  water.  In 
conseqaenceot  said  wall  and  obstructions. 
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the  waterol  said  creek  was  caused  toover^ 
flow  and  flood  the  lands  of  plaintiff  lying 
on  the  south  side  of  said  creek,  to  hlsgreat 
damage,  to-wit,  to  hts  damage  five  hun- 
dred dollare.  Wherefore  plaintiff  demands 
Judgment  for  five  hundred  dollars,  his  first 
cause  of  action ;  for  one  hundred  dollars, 
his  second  cause  of  action;  and  for  five 
hundred  dollars,  his  third  cause  of  action ; 
and  for  costs. " 

Issues.  "(1)  Did  the  defandant.tn  1881, 
enter  nnlawfofly  on  the  plalntltTs  lands 
described  In  the  complaint,  and  cut  and 
destroy  timber  thereon,  as  alleged  In  the 
complaint?  Answer.  Yes.  (2)  What  dam- 
age. It  any.  has  the  plaintiff  sustained 
thereby?  A.  Twenty-flvedoUars.  (8)  Wd 
the  defendant,  In  1881,  unlawfully  build  a 
wall  and  other  obstructions  on  uie  north 
side  of  Anderson's  creek,  as  all^;ed  in  the 
third  cause  of  action,  whereby  the  water 
of  Anderson's  creek  was  caused  to  oveiv 
flow  the  plaintiff's  land,  as  alleged  in  th« 
third  cause  of  action?  A.  Yes.  (4)  What 
damage.  If  any,  haa  the  plaintiff  sustained 
thereby?  A.  Forty  dollars. " 

The  plaintiff  offered  several  deeds  as  evi- 
dence of  title,  which  it  Is  nut  necessary  to 
mention.  Among  the  number  was  one 
from  R.  W.  Allison,  clerk  and  master,  to 
Allen  Boyer.  The  defendant  objected  to 
the  Introduction  without  stating  the 
grounds  of  objection,  and  the  plaint  fl 
offered  certain  records  ot  the  court  of  eq- 
uity tending  to  show  that  the  deed  was 
executed  under  a  decree  of  said  court.  It 
does  not  appear  that  the  defendant  subse- 
quently asked  any  Instraction  or  In  any 
way  elicited  the  opinion  of  the  court  as  to 
the  effect  of  the  record,  or  whether  the 
deed  from  Allison  was  considered  aa  color 
of  title,  or  as  a  link  In  the  plaintiff's  chain 
•  of  title.  One  Stowe  was  introduced  aa  a 
witness,  and  testified,  In  substance,  that 
bewas  present  atthe  survey  of  tbeAndrew 
Carrlker  land;  thot  the  channel  of  the 
creek  at  that  time  was  the  red  line  on  the 
diagram.  He  also  testified  asto  the  own- 
ership of  the  land  befoiv  the  same  was 
owned  by  Andrew  Carriker  and  David  N. 
McEachem.  He  was  cross-examined  by 
the  defense  as  to  tfae  location  ot  the  old 
channel,  and  the  extent  of  time  of 'hts 
knowledge  thereof.  To  cbntradlct  said 
wItnras,defradant'sconnsei  procured  from 
the  ofHce  ot  the  register  of  deeds  a  certain 
deed  from  Seneca  Turner  to  John  W.  Mor^ 
gen,  and  was  proceeding  to  read  the  con- 
tents of  the  same,  when  the  plaintiff's 
counsel  demanded  information  as  to  the 
nature  ot  said  Instmment,  which  was 
given.  There  was  objection  by  plaintiff, 
and  thereupon  the  defendant  Introduced 
the  said  deed  in  evidence.  This  deed  con- 
veyed land  described  in  the  complaint, 
and  was  made  a  part  of  this  case,  and 
bears  date  the  1st  day  of  February,  18S6. 
Thereafter  said  witness  Stowe  was  per- 
mitted to  testify  as  to  the  location  of  the 
channel  In  18^,  prior  to  the  possession  of 
the  common  ancestor.  Certain  wltnemes 
forthe  plaintiff  had  testified  that  thechan- 
nel  of  the  creek  had  changed.  Witness  for 
tfae  defense  faad  testified  that  the  channel 
remained  as  It  was  30  or  40  years  ago. 
The  defendant  objected  to  this  evidence  of 
the  witness  Stowe.  Objectlpa.  overruled. 
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and  d^endant  excepts.  The  other  mate- 
rial fa£ta  are  stated  In  the  opinion  of  the 
court.  From  the  Judgment  In  favor  of 
plalntiO,  the  defendant  appealed. 

W.  G.  Meaaa,  lor  plaintiff.  P.  B.  Jtfaozu, 
lor  d«teindiuit. 

Avert,  J.,  (after  stating  the  fbcts  aa 
AAove.)  An  objection  to  the  introduction 
of  a  deed,  offered  as  evidence,  will  not  be 
SQStaiaed  ae  a  rule,  unlese  the  probate  is 
d^ectlve,  and  the  readlnff  of  It  Is  resieted 
on  that  sround. .  Vlckeru  v.  ljeiKh,l&4  N.C. 
248.  IDS. E.  Rep. 808.  Afterltsadinlsalonthe 
parties  can  ralee  any  quoiUon  tbey  may 
think  pertinent,  by  prayers  for  InetrocUon 
to  the  Jury  in  r^erence  to  Its  character  or 
weight  aa  evidence  of  title.  It  Is  true  that 
the  plaintiff  seeme  to  have  offered  certain 
records,  designated  as"  Exhibit  A, "  assoon 
as  the  objection  was  made.  Buttbedefend- 
ant  did  not  request  the  court,  so  far  as  the 
record  Informs  us,  to  tell  the  Jury  that  the 
deed  Bhonld  be  considered  only  as  color  of 
title,  or  that  it  was  not  to  be  (Considered 
at  all.  We  find  do  copy  of  the  deed  In  the 
record,  nor  does  It  appear  what  InHtnic- 
tion  was  aeked  or  given  to  the  Jury  upon 
the  subject  of  title.  There  was  no  excep< 
tion  that  put  the  Judge  below  on  notice  to 
send  up  thedeed,  or  so  much  of  the  charge 
as  related  to  title;  and  Ifc  would  be  mani- 
festly nnjust,  as  well  as  In  violation  of  es- 
tablished rules,  to  follow  counsel  In  the 
line  of  discussion  adopted,  and  decide  ques- 
tions raised  for  the  first  time  In  this  court. 

"It  became  material  to  locate  the  old 
channel  of  the  creek  or  branch  meander- 
ing through  the  disputed  lands,  for  the 

Eurposeof  establishing  boundaries."  Such 
I  the  language  of  the  statement  of  the 
case  on  appeal.  But  It  appears  from  the 
testimony  and  exhibits  that  prior  to 
the  year  1868,  and  back  to  the  year  IA40, 
the  land  on  both  sides  of  the  creek  be- 
longed to  Andrew  Carrlker.  David  Mc- 
Eachem  conveyed  It  to  Andrew  Carrlker 
on  the  28th  of  February.  1^*  There  was 
a  partition  of  the  lands  of  Andrew  Car- 
rlker In  1K68,  and  it  Is  admitted  that  the 

Slalntiff  is  the  owner  of  lot  No.  1,  and  the 
etendant  of  lot  No.  2,  as  set  apart  tobls 
heirs  In  that  proceeding.  The  two  lots 
mentioned  call  lor  running  with  the  creek 
64  poles  from  a  certain  sycamore  to  a 
white  oak.  The  first  cause  of  action  de- 

eeods  upon  the  location  o(  this  dividing 
no  between  the  two  tracts.  It  Is  clear 
that  the  bed  of  the  cre^,  as  It  ran  In  the 
year  1H58,  was  the  boundary  line  at  the 
time  of  the  division  of  the  land.  Tbe 
whole  of  the  stream  between  the  two  cor- 
ners mentioned  had  belonged  to  Carrlker. 
the  common  source  of  title,  before  the  parti- 
tion. Since  the  creek  was  first  constituted 
a  dividing  line,  it  may  be  that  Its  course 
between  tbe  two  points  has  chaugedslow- 
ly  and  by  imperceptible  degrees,  so  to 
^ve  one  or  the  other  ol  the  riparian  pro- 
prietors the  benefit  of  accretions ;  or  there 
may  have  been  a  sndUen  and  very  appar- 
ent change,  or  no  alteration  in  the  chan- 
nel at  all,  since  the  year  1858:  in  either  of 
which  contingencies  last  mentioned  the 
original  dividing  line  would  remain  where 
it  was  first  located.  Halsey  v.  McCoi^ 
mlek,  18  K.  T.  147;  Maliy  t.  Norton,  100  N. 


Y.  424. 3  N.  E,  Hep.  581 ;  County  of  St. 
Clair  V.  Lovlngston,  23  Wall.  46;  Mayor  v. 
U.  S..  10  Pet.  662;  Splgener  t.  Cooner.  64 
Amer.  Dec.  756;  Oonid,  Waters,  8  155; 
Gerrlsb  v.  Clongh,  48  N.  H.  9;  I^och  t. 
Allen,  4  Dev.  ft  6.  62. 

It  was  clearly  Incompetent  to  admit 
testimony  tending  to  show  where  the  creek 
ran  In  the  year  1845,  when  Andrew  Car- 
rlker owned  the  land  on  both  sides  and  It 
was  not  a  boundary.  Jones  t.  Johnston. 
18  How.  150.  It  was  first  made  a  divldli^ 
line  between  two  shares  in  the  allotment 
of  the  lands  of  Carrlker.  in  1858,  and  it  was 
material  only  to  know  where  the  bed  of 
the  creek  then  ran;  and.  If  any  changes 
bad  since  occurred,  when  and  how  they 
were  made, — whether  Imperceptibly  and 
slowly,  or  suddenly  and  sensibly ;  wheth- 
er brought  about  by  natural  or  artificial 
agencies.  Andrew  Carrlker  might  have 
diverted  the  channel  of  the  creek  on  his 
own  land,  so  far  as  we  can  tell,  between 
tbe  year  1S45  and  his  death,  Just  prior  to 
1868,  or  there  may  hare  been  a  very  consid- 
erable change  In  Its  course,  produced  by 
natural  causes,  between  tbe  year  1845  and 
the  time  when  It  was  adopted  as  a  divid- 
ing line  by  the  commissioners  appointed 
to  make  the  partition.  Proof  of  the  loca- 
tion of  the  stream  in  18^  Is  not  competent 
evidence  to  show  where  it  ran  In  1858, 
when  it  first  became  a  boundary  line. 
Lynch  t.  A1I«i,  supra.  It  is  a  matter  of 
common  observation  that  the  channels  of 
branches  and  small  streams  (and  this  is 
sailed  In  the  statement  a  "branch*  or 
"creek")  are  easily  and  frequently  changed, 
and  cannot  be  considered  permanent  land- 
marks. Hurley  v.  Morgan.  1  Dev.  ft  B. 
426.  We  have  no  information  from  which 
we  can  form  an  accnrate  opinion  as  to  the 
exact  slse  of  the  stream.  The  testimony 
was  calculated  to  mislead  the  Jury  in  de* 
termlning  the  location  of  the  dividing  line, 
and  there  must  be  a  new  trial  as  to  the 
first  and  second  Issues. 

The  third  cause  of  action  Is  predicated 
upon  the  concession  that  the  defendant 
was  the  owner  of  the  land  upon  which  he 
built  the  wall,  but  constructed  It  so  that 
he  damaged  the  plaintiff  by  unlawfully 
causing  an  overflow  of  the  latter's  land. 
The  defendant  requested  the  court  to  in- 
struct the  Jury,  among  other  things,  as  fol- 
lows: "  (2)  If  the  Jury  believe  that  the  de- 
fendant only  erected  a  dam  of  sutSclent 
stie  to  protect  bis  own  lands  from  the  ill 
effects  of  the  dam  which  was  erected  by 
Wllhelm  on  the  south  side  of  the  creek,  the 
plaintiff  is  not  entitled  to  a  verdict. "  The 
court  gave  the  second  Instruction,  modi- 
fied as  follows:  "While  It  is  true  that  a 
riparian  owner  may  erect  bulwarks  to 
protect  his  property  from  Injury  by  the 
stream, yet  be  can  onlydo  so  when. by  the 
exercise  of  reasonable  care.  It  can  be  done 
without  Injury  toothers."  There  waaerror 
in  adding  tbe  qualffytng  clause  to  the  in- 
struction asked.  It  Is  true,  as  a  general 
rule,  that  a  riparian  proprietor  of  land  Is 
restricted  lu  the  management  of  his  prop- 
erty by  the  maxim,  sic  ut  re  tao  at  a/fo- 
naw  aon  ladas,  and  cannot,  therefore,  take 
the  initiative,  and  construct  a  dam  on  a 
stream  that  will  cause  the  water  to  ovei^ 
flow  and  injure  tbe  land  of  bis  neighbor 
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that  raaylle  opposite  of  abovA  bla  own 
premises,  dtber  wben  the  water  Is  at  its 
uHaal  height  or  in  an  ordinary  freHbet,  or 
thnt  aoobstractslts  flow  as  to  prevent  the 
land  of  the  other  riparian  owner  trom  being 
properly  drained.  Pu^  v.  Wheeler,  2  Dev. 
&  B.  60;  Johnston  v.  Koane,  3  Junes,  (N. 
C.)  52S;  Burnett  v.  Nicholson,  86  N.  C.  99; 
Cagle  T.  Parker,  07  N.  C.  271.  2  S.  £.  Bep. 
76.  Bnt  It  seems  that  In  thbi  case  the 
plaintiff  first  constructed  a  dam  on  the 
south  side  of  the  creek,  and  the  defendant 
subsequently  built  one  on  the  north  side, 
luwer  down.  The  defendant  contended 
that  he  was  forced  to  put  up  his  dam  to 
protect  his  land  from  overflow  caused  by 
the  erection  of  that  above  by  plain  tiff,  and 
offered  evidence  to  sustain  hla  contention, 
and  to  show  that  it  protected  hie  own, 
white  It  did  not  cause  Injury  to  the  plain- 
tiff's, land.  On  the  other  hand,  the  plain- 
tiff reetejl  his  claim  fur  damage  upon  the 
evidence  tending  to  show  that  the  defend- 
ant's dam  cauoed  the  water  to  "eddy," 
and  "  tbat  much  more  water  in  an  ordi- 
nary freshet  would  thereby  overflow**  the 
former's,  lands.  We  think  that  the  court 
erred  In  refusing  to  give  the  Instruction, 
asked  aud  numbered  2,  either  Id  words  or 
substance, and  without  the  misleading  ad- 
dition appended  to  It.  II  the  defendant's 
evidence  was  sufficleot  to  satisfy  the  Jury 
that  the  plaintiff  first  built  a  wall  on  his 
side  ol  the  creek,  and  thereby  caused  the 
water  to  overflow  the  defendant's  land  on 
the  other  skle  and  lower  down,  the  d^end- 
ant  bad  a  right  to  build  a  dam  on  the 
north  bank  to  stop  the  overflow  brought 
about  In  that  way,and  lf,ln  effecting  that 
object.  It  became  necessary  to  utjstruct  the 
flow  of  water  In  the  creek  and  cause  it  to 
"etldy, "  so  as  In  freshets  to  flood  more  of 
plaintiff's  land  than  had  previously  been 
covered  In  freshets,  the  defendant  was  not 
answerable  In  damages  forsuch  additional 
overflow.  Avery  v.  Woolen  Co.,  82  N.  Y. 
582 ;  Meld  v.  Railroad  Co.,  L.  B.  tO  Exch. 
4;  Gould,  Waters,  §160. 

If  one  riparian  owner  divert  the  water 
by  a  structure  on  his  own  bank,  and  drive 
It  Into  the  field  of  his  neighbor  on  the  op- 
■poaitb  ei.de,  so  as  to  force  the  latter  to 
erect  a  wall  to  stop  the  water  break,  the 
former  cannot  maintain  an  action  for 
damages.  ]f  the  wall  put  up  for  the  protec- 
tion of  the  latter  cause  the  water  to  "ed- 
dy, "  or,  in  time  of  freshets,  to  overfiow 
another  part  of  the  former's  land.  There 
la  a  want  ol  clearness,— Indeed  some  confu- 
sion,—In  the  discussion  that  we  find  In  the 
authorities  of  the  liability  of  riparian  pro- 
prietors Incurred  In  erecting  levees  on  their 
own  land  and  on  the  bank  of  a  stream.  It 
may  be  that  dlstinetluns  will  hereafter  be 
drawn  between  the  rights  and  liabilities 
of  the  owner,  when  the  structure  is  In  the 
nature  of  a  levee.  Intended  for  the  protec- 
tion of  his  own  fields  and  those  of  one  who 
erects  a  wall  extending  wholly  or  partial- 
ly across  the  stream,  so  as  to  obstruct  Its 
natural  flow  perceptibly,  even  when  It  Is 
not  swollen.  Under  the  Instruction  li^ven 
by  the  court,  though  the  jury  may  have 
thought  Burleyson's  dam  absolutely  nec- 
essary to  protect  hie  land  against  the 
overflowproduced  by  the  previous  bond- 
ing by  wllhelih  of  one  on  the  opposite 
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bank  ol  the  creek,  they  were  nerertbstaui 
bound  to  find  the  Issue  In  favor  of  the 
plaintiff,  it  they  believed  from  the  evidence 
that  Burleyson's  dam  caused  the  water  to 
break  over  at  the  other  part,  and  flood 
Wllbelm's  land.  There  was  error,  also.  In 
the  instruction  given,  for  which  the  ver- 
dict upon  the  Issues  raised  by  the  plead- 
ings as  to  the  third  cause  of  action  should 
have  been  set  aside,  and  there  most  be  a 
new  trial  as  to  all  of  the  Issnee. 


State  v.  Fain. 

(Supnms  Court  of  North  Oorolina.  Ibv  18, 

18W.)  ■ 

EicBizzLsinNT— ImncrmNT— fivmsKoi. 

1.  In  a  proseootion  for  embeiKlement,  evldenoe 
Uiat  defendant  received  »  note,  whiob  was  of  soma 
value,  from  the  payee,  to  oolleot;  tbat  be  sarran- 
dered  tbe  note  to  the  maker  for  a  heoeflt  to  him- 
self, and,  when  called  on  for  the  proceeds,  said 
that  be  bad  not  collected  the  note,  hut  bad  mislaid 
it.  Is  sufficient  to  go  to  tbe  Jury,  though  the  value 
01  the  note  Is  not  miowd. 

2.  Code  N.  C.  $  1014,  provides  tbat,  when  any 
agent  shall  fraudulently  convert  to  his  own  oae  any 
money  or  valuable  seourtty  belonging  to  any  other 

esraon,  he  sbsll  be  guilty  of  felony,  and  ha  pun- 
hed  as  In  cases  ot  laroeny .  Section  lOSO  provides 
that,  in  Indictments  for  embezzlement,  It  shall  be 
auffioient  to  allege  the  embezzlement  to  be  of  mon- 
ey, without  specifying  any  particular  coin  or 
valuable  seonrtty.  Section  1188  provides  that 
it  BhoU  be  aaffleieat  if  the  indictment  express 
the  charge  against  defendant  in  an  Intelligible 
manner,  and  sufficient  matter  appears  to  enable 
the  court  to  proceed  to  judgment.  Held,  that  an 
indictment  which  charged  a  fidnolary  relation  be- 
tween defendant  and  another;  that  defendant,  by 
virtue  thereof,  received  s  note  of  tbe  value  ot  Ave 
dollars  on  aooonnt  ot  Us  emidoyer;  sad  that  be 
fisudulently  embexsled  and  maoe  way  with  the 
note,— was  snfflolent. 

Indlctmeatforembezslement  tried  before 
Clare,  J.  at  tall  term,  18S9,  of  the  superior 
court  of  Cherokee  county. 

The  Indictment  charges  that  defendant 
"  wasemployed  In  thecapacityot  an  agent 
to  one  H.  J.  Kisselburg,  and,  being  above 
the  aa:e  of  sixteen  years,  and  not  being  ap- 
prenticed to  said  Kisselburg,  and  as  such 
agent  intrusted  by  the  said  Kisselburg  to 
receive  money  and  notes  for  him,  the  said 
Kisselburg,  and  being  so  employed  and 
trusted,  the  said  J.  B.  Fain,  by  virtue  of 
such  employment,  then  and  there  did  receive 
and  take  Into  his  possession  one  note  for 
the  payment  of  five  dollars,  and  of  the 
value  of  five  dollars  In  money,  being  law- 
ful money  of  the  United  States,  fur  and  on 
account  of  the  said  Klsselbuig,  his  said 
employer,  aud  that  the  said  J.  B.  Fain 
afterwards,  •  •  •  fraudulently  and  fe- 
loniously, did  embezzle  and  make  way  with 
the  said  note  and  money  so  received  by 
him  as  aforesaid;  and  so  the  jurors  afore- 
said •  •  •  do  say  that  the  said  J.  B. 
Fain  did  then  and  there  •  *  •  felo- 
niously steal,  take,  and  carry  away  the  said 
note  and  muney  from  the  said  Klsselbnxg, 
his  said  employer,  for  whose  use,  and  on 
whose  account  be,  the  said  J.  B.  Fain,  so 
employed,  •  •  •  received  the  same,  and 
took  the  same  Into  his  possession;  the 
said  note  and  money  being,  at  the  time  ot 
the  committing  of  the  felony  afoi'psald, 
the  property  o!  the  sold  H.  J.  Kisselburg,  ** 
etc.   H.  J.  Kisselburg,  lor  the  state,  Umti- 
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fled,  in  substance,  that  he  placed  in  the 
hands  ol  the  defendant,  for  collection,  a 
note  for  fire  dollara,  Bigned  by  Perry  Al- 
len; that  he  called  on  the  defendant  for 
the  note,  and  defendant  told  him  he  had 
not  been  able  to  collect  it,  and  had  It 
amonff  hte  papers ;  that,  learning  from  Al- 
len that  defendant  hud  collected  the  note, 
be  again  called  on  him  for  the  note  or  Its 
proceeds,  and  defendant  told  him  he  bad 
collected  nothing  on  it,  and  still  had  the 
note,  bat  mislaid  it.  Perry  Allen,  for  the 
state,  testified  that  he  executed  the  note 
tor  five  dollars  to  Klsselbarg;  that  he  had 
a  lease  on  land  belonging  to  the  defendant, 
whocalled  on  him  with  the  note  for  collec- 
tion ;  that,  by  an  arrangement  between 
him  and  the  defendant,  the  lease  was  sur- 
rendered to  the  defendant  tu  consideration 
of  the  note,  which  defendant  gave  up  to 
Allen,  and  which  was  burned  In  his  and 
Allen's  presence.  One  Carter  testified  tor 
the  state  that  he  wae  present,  and  saw 
the  note  glvea  by  defendant  to  Allen  in  ex- 
change for  the  lease,  and  it  was  burned  by 
AUm.  The  defendant  testified  In  his  own 
behalf  ''thatKlsselburs.  when  hegave  him 
tbenote  to  collect,  told  nlm  to  do  tbe  beet  he 
could  with  It,  and  he  could  bare  halt  for 
collecting  It;  that  Allen  was  inoolTent.and 
had  a  leaae  on  some  of  defendant's  land, 
and  proposed  to  surrender  the  lease,  and, 
if  defendant  could  make  anything  out  of 
the  land,  to  do  so.  and  pay  the  note;  that 
the  otter  was  accepted,  bat  that  he  nerer 
made  anything  oft  of  the  land,  and  did  not 
surrender  the  note,  but  has  lost  it;  that, 
at  the  time  referred  to  by  witnesses  Allen 
and  Carter,  he  held  a  mortgage  on  two 
flteere  of  Allen,  and  did  give  the  mortgage 
to  Allen ;  that  neither  Allen  nor  Gfu^r could 
read  or  write;  and  that  the  land  on  which 
the  leaae  was  had  not  been  cultivated 
since. " 

The  court  charged  the  Jury,  among  oth- 
er things,  that,  if  the  defendant  took  up 
the  lease  under  an  agreement  to  appropri- 
ate any  profit  he  might  make  on  the  land, 
■nrrendered  the  note,  and  had  made  no 
profit,  to  find  the  defendant  not  guilty; 
but,  if  the  Jury  should  find  that  tbe  de- 
fendant used  the  note  (or  his  own  benefit, 
by  oslng  It  to  relieve  his  land  of  tbe  incum- 
brance of  a  lease  on  It.  and  tbe  surrender 
of  the  lease  was  of  any  value,  and  the  de- 
fendant had  refused  and  failed  to  account 
to  KlsB^buiv;  for  the  value  of  the  benefit, 
to  find  theodendant  guilty;  that,  it  tbe 
relieving  the  detendanrs  land  ot  the  lease 
was  ofanyvalue  to  hlm,(aboat  which  the 
evidence  confilcted,)  It  was  the  duty  of  the 
defendant  to  account,  as  he  would  hare 
tailed  otherwise  to  perform  his  trust,  and 
he  would  be  guilty  of  embezzling  the  note, 
and  converting  It  to  his  own  use  and  bene- 
fit. But  if  they  found  he  relieved  his  land 
of  the  tease  In  exchange  tor  the  note,  but 
such  rellet  and  extinguishment  were  of  no 
value,  the  defendant  would  be  not  guilty. 
Bat,  in  such  a  state  of  facts.  It  would  not 
be  necessary  to  find  tbat  the  lease  was  not 
worth  five  dollars;  that,  if  It  was  of  any 
value, — even  five  cents,— and  the  defend- 
ant procured  Its  extinguishment  tor  his 
own  benefit.  It  only  five  cents  in  value,  by 
using  the  note,  with  the  collection  of  which 
he  had  been  intrusted,  tor  bis  own  nse  and 


benefit,  and  had  denied  It,  and  refused  to 
account  for  it,  and  the  Jury  were  satisfied 
of  that  beyond  reasonable  doubt,  Co  find 
the  defendant  gulll?. 

There  was  a  verdict  ol  gallty.  Motion 
for  new  trial  because  verdwt  was  agataiBt 
the  weight  of  testimony,  and  because  tbe 
court  should  have  told  the  Jury  that  there 
was  no  evidence  of  embezzlement.  There 
was  also  a  motion  In  arrest  ot  Jadginent 
on  the  gronnd  that  no  Indictable  offense 
was  charged  under  the  statute,  and  (or 
want  of  sufficient  description  ot  tbe  note; 
there  being  no  evidence  that  any  money 
^ent  into  tbe  hands  ot  defendant.  ThcM 
motions  were  respectively  denied,  and  then 
was  Judgment  and  appeal. 

T:&e  Attorvejr  Oenemi,  for  tbe  State.  J. 
W.  Cooper,  for  defendant. 

Davis,  J.,  (after  stating  the  ikcta  ju 
above.)  It  there  wae  any  evidence  reason- 
ably safllcleot  to  go  to  the  Jury,  its 
weight,  as  has  been  said  time  and  agalo, 
ta  a  questlfm  with  which  this  court  bos 
nothing  todo.  That  is  exclusively  wltbtn 
the  province  of  the  Jury.  The  evidence  ud 
behalf  of  the  state.  If  believed,  sutflciently 
established  the  facts  that  tbe  defendant 
received  the  note  executed  by  Perry  Allen 
to  collect  for  KIsselbnrg;  that  he  was  Kis- 
selburg's  agent  to  collect;  that  hesurrra- 
dered  it  to  Perry  AUra  tor  tbe  consldt  ra- 
tloii  testified  to  by  Perry  Allen ;  tbat  It  was 
destroyed  upon  being  so  surrendered ; 
that,  when  called  on  by  Klssf^lburg  (or  tbe 
note  or  Its  proceeds,  d^endant  said  he  had 
not  been  able  to  collect  It,  but  had  it 
among  bis  papers,  and,  when  called  on 
again  for  it,  be  said  he  had  collected  noth- 
ing on  It,  and  still  had  it.  but  had  mislaid 
It.  These  tacts  and  denials  and  conceal- 
ment, it  believed,  undoubtedly  constttoted 
evidence.  They  were  denied  by  the  defend- 
ant, and  presented  questions  of  fact  Tor 
tbe  Jury.  The  value  of  the  note,  if  It  bad 
any,  Is  not  an  essential  element  in  tbe 
crime;  and  It  was  only  necessary  to  prove 
thtit  it  had  some  valob.  We  need  not  eun- 
slder  whefherthe  defendant,  by  agrranient 
with  Ktsselbuiv,  had  an  Interest  in  wlmt 
might  be  realized  on  the  note  or  not 
That  was  a  question  of  fact,  and  hia  hem- 
or's  charge  was,  In  this  reepect,  all  that 
tbe  defendant  could  rightfully  ask.  If  tbe 
facts  were  as  testified  to  by  the  defendanc, 
under  the  charge  of  the  court,  be  was  cot 
guilty;  but.  If  they  were  as  tefitlfied  to  on 
behalf  ot  the  state,  he  was  guilty,  and  the 
verdict  was  with  the  state.  There  was  no 
error  In  the  refusal  of  the  court  to  Instruct 
the  Jury  that  there  was  no  evidence,  or  In 
the  Instructions  given. 

The  defendant  moved  in  arrest  of 
ment  upon  the  ground  that  no  Indictable 
offense  was  charged.  Embezzlement  is  not 
a  common-law  crime,  but  depends  entirely 
upon  statute.  By  section  1014  of  tbe  Code, 
It  is  enacted  that,  "if  any  ofllcer,  anient, 
*  *  •  of  any  corporation,  pernon,  orc*)- 
partnerahlp,  except  apprentices  and  other 
persons  uuder  the  age  of  sixteen  yeam, 
shall  embezzle  or  fraudulently  convert  to 
his  own  use,  or  shall  take,  make  way 
with,  or  secrete,  with  Intent  to  embenle  or 
fraudulently  convert  to  bis  own  use  any 
money,  goods,  or  other  chattels,  l»nk- 
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note,  •  •  •  or  any  otiierralaable  seen- 
tlty  wbatsoever,  belunging  to  any  other 
person  or  corporation,  which  sball  have 
come  Into  hlB  poaseaslon  Grander  hU  care, 
he  shall  be  sullty  of  telony,  and  punished 
as  in  cases  of  larceny.  **  By  section  1020,— 
wblch  was,  In  the  urlKlual  act  uf  1871-73,  a 
part  of  section  1014,— It  is  enacted  that, 
''In  Indlctoienta  (or  embewdement,  except 
when  the  offense  ahall  relate  to  a  chattal. 
It  shall  be  sufficient  to  all^  the  embessle- 
ment  to  be  of  money,  without  specifying 
any  particular  coin  or  valuable  security; 
and  such  allegation,  so  far  as  regards  the 
description  of  the  property,  shall  be  bus- 
tained  II  the  offender  shall  be  proved  to 
have  embeuled  any  amount,  although  the 
partlcalar  species  ot  coin  or  valuable  secu- 
rity d  which  such  amount  was  composed 
shall  not  be  proved."  By  section  1188,  It 
Is  ButUclent  If  the  indictment  express  the 
"  cbargH  against  the  defendant  in  a  plain. 
Intelllglbter  and  explicit  manner,**^  and 
**  sufficient  matter  appears  to  enable  the 
court  to  proceed  to  Judgment."  The  In- 
dictment sufficiently  charges  the  fiduciary 
relatlcm;  that  the  defendant,  by  virtue 
thereof,  received  one  note,  of  the  value  ot 
five  dollars  tat  money,  for  and  on  account 
of  bis  employer;  and  that  he  fraudulently 
embenled  and  made  way  with  the  note 
and  money  received  by  him;  and,  as  we 
have  seen,  under  section  1020  of  theCod6.lt 
Is  sufficient  to  allege  "theembezzlement  to 
be  of  money,  without  specltying  any  par- 
tlcalar coin  or  valuable  security.  There 
Is  unnecessary  surplusage  in  the  Indict 
mrait.  bttt  the  charge  of  embesslement  Is 
•nfflclently  made,  and  la  not  vitiated  by 
the  needlessly  added  charge  that  the  de> 
fendant  did  steal,  take,  and  carry  away, 
etc.  State  v.  Lanier.  8I»  V.  C.  617.  There 

is  no  OTOF. 


MCTTLSS  V.  MABOO. 

(AifMiesis  Oourt  qf  South  CanUna.   Iby  Ul 

18W.) 

CoannuTKnra  —  Sdbscbiptiok  to  Stook— Ba- 

LBAflS  BT  DiRHCTORB. 

3)efeDdaiit,SBtoolEholder  In  atrsmway  oom- 
paiV  organlied  with  •  certain  mtnimam  oapitkl, 
vrmoh  WM  Mid  up,  bad  paid  hia  original  sabBorlp- 
tion,  and  tabseqnonUy,  ta  view  of  a  oontemplatad 
«xtenaloD  of  tbe  road,  agreed  with  tbe  direotora  to 
entwcribe  «8,S00  additional,  payable  $1,500  in  cash, 
and  tbo  b^anca  in  lumber  at  a  flzed  price.  Under 
this  asreenwnt,  be  advanced  about  98,000,  more 
than  91,800  of  whioh  was  in  pash.  The  direotora 
than  abandoned  the  eztenalon,  and  releaaed  de- 
fendant from  ilia  agreement.  Before  defendant 
bad  made  tbia  agreement  for  an  additional  aub- 
•cr1ption.thaoompanyliadoontraoted  debts.  Held, 
In  a  aait  by  tbe  reoeiver  to  reoover  the  additional 
snbsorlption  of  defendant  for  the  payment  of  these 
debts,  that  thia  agreement  was  a  apecial  contract 
vrlth  the  directors,  from  which  they  had  a  right  to 
release  defendant,  and  that  plalntm  ooold  not  re- 
cover. 

Api>eal  from  common  pleas  circuit  court 
of  Darlington  county;  B.  G.  Prkbslst, 
Jndge. 

Action  by  G.  S.  Nettles,  as  receiver  of  tbe 
TlmmmiBTiUe  &  Lydia  Tram  or  Railroad 
Company,  against  Manuel  Marco.  Judg- 
ment wu  rendered  for  plaintiff,  and  bo& 
plalntUt  and  defendant  appealed. 

B.  W.  Edwards,  for  plaintiff.  Bojd  A 
Brown,  lor  defendant. 


McQowAN.J.  Upon  thepetltion  of  a  num- 
ber of  citizens  under  the  general  law,  they 
were  made  a  body  politic, — theTlmmuns- 
ville  &.  Lydla  Tram  or  Railroad  Compa- 
ny. On  December  24,  1SS3,  their  charter 
was  amended  by  an  act  of  legislature  (18 
St.  59U}  which  gave  them  tbe  right  to 
build  a  rail  or  tram  road  "from  the  town 
of  Tlmmonsville,  on  the  line  of  the  Wil- 
mington, Columbia  &  Augusta  Bailroad, 
in  as  direct  a  route  as  Is  practicable  and 
convenient,  to  the  village  of  Lydla,  In  the 
county  of  Darlington,  with  the  privilege 
of  extending  the  same  to  a  point  at  or 
near  Stoked  Bridge,"  etc.;  the  capital 
stock  of  said  company  not  at  any  time  to 
exceed  f50,000,  nor  be  lens  than  f5,000. 
Over  the  minimum  limit,  fS.OOO,  was  sub- 
scribed, of  which  the  defendant,  Marco, 
paid  $1,500;  and  the  work  was  com- 
menced. It  was  found,  however,  that 
more  money  was  needed  to  complete  the 
road  to  Lydla.  At  this  Juncture,  Mr.  J.  L. 
Coker,  a  gentleman  of  means  and  high 
character,  who  lived  at  Uartsvllle,  In 
Darlington  county,  which  was  beyond 
Lydla,  but  not  in  the  line  ot  the  contem- 
plated extension  ot  the  mad  to  Stoke's 
Bridge, appeared  at  a  meetlngof  tbestock- 
holders  of  the  company,  April  80,1884,  and 
suggested  acbange  In  the  route  by  extend- 
ing the  road  from  Lydla  to  Uartsvllle. 
His  views  seem  to  have  Impressed  the 
stockholders  favorably.  He  was  on  that 
day  elected  a  director  of  the  company, 
and  the  stockholders  resolved  "to  extend 
the  road  to  Hartsvllle,  provided  the  di- 
rectors deem  It  to  the  interest  of  the 
road, "  etc.  At  a  meeting  of  the  directors, 
June  18, 1884,  an  effort  was  made  to  raise 
tbe  additional  amount  ot  money  which 
would  be  necessary  to  finish  the  road  to 
Lydla,,  which  a  committee  appointed  for 
that  purpose  estimated  to  be  about  $3,500. 
Marco  was  urged  to  f  umlsb  the  money ; 
but,  having  already  paid  his  original  sub- 
scription ol  $1,500,  he  declared  hisinablllty 
to  do  so.  Coker  offered,  in  case  the  road 
was  finished  to  Lydla,  to  take  charge  of  It 
from  that  point,  and  supply  subscriptions 
sufficient  to  continue  it  to  Uartsvllle.  and 
also,  if  Marco,  tbe  defendant,  was  forced 
to  borrow  the  money,  he  would,  when 
called  upon,  loan  him.  on  paper  not  pay- 
able in  Dank,  what  he  might  need.  Thus 
urged,  Marco  signed  tbe  agreement  as  to 
the  $3,500,  wfiich  was  written  by  Coker. 
Marco  then  called  on  Coker  to  put  In  writ- 
ing his  part  of  the  agreement;  but,  Coker 
saying  that  It  wan  unuecessary,  as  the 
board  knew  that  his  word  was  as  good 
as  his  bond,  It  was  not  further  tnslstd  on. 
The  ageement  signed  by  Marco  was  in  the 
following  words :  "  I  agree  to  subscribe  to 
the  T.  & Xydia  Railroad  Company  $3,500 
additional, — that  Is,  making  my  total  sub- 
scription up  to  $5  OiOO.— provided  I  be  al- 
lowed to  pay  $2,000  of  the  same  in  lumber 
at  $10  per  thousand  feet  lor  good  mercan- 
tile lumber,  and  have  time  until  January 
next  to  pay  $1,500  In  cash."  Afterwards, 
Coker  seemed  to  lose  faith  In  the  enter- 
prise. Marco,  tfUUng  to  get  the  money 
furnished  by  Coker,  advanced  lor  the  com- 
pany, or  paid  upon  the  aforesaid  agree- 
ment, $3,074.25;  and  Eitlll  tbe  road  was 
not  finished  to  Lydla.  Dndw-these  c|f- 
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camatances  the  directors^  to  whom  had 
been  IntruBted  the  whole  matter  of  going 
to  HartAvUle,  at  a  meeting  on  November 
80.  1884,  abandoned  the  contemplated 
route  to  HartevUle,  sjid  released  Marco 
from  hiB  agreement  to  farnisb  the  $3,500 
npon  the  ground  that,  la  their  Judgment, 
the  consldOTation  for  It  had  failed. 

In  the  mean  Ume,  and  before  Marco's 
new  agreement  as  to  the  $3,500,  in  the 
view  of  going  to  Harteville,  the  company 
had  contracted  two  debts  for  crosa-tles, 
lumber,  etc.:  One  note,  January  1,1884, 
sued  to  Judgment,  (James  L.  Coker  v.  the 
Company,)  for  $2)3.20,  and  another  note, 
March  8, 1884,  sued  to  Judgment,  (Darling 
Bank  v.  Company,)  for  $274.64,— both 
Judgments  entered  March  20, 1885;  and  on 
the  same  day  was  entei-ed  a  Judgment  in 
favor  of  Marco  for  the  advances  before  re- 
ferred to,— $3,070.23.  Executions  In  the 
first  two  cases  were  issued,  and  returned 
"Unsatisfied.  **  The  president  of  the  com- 
pany having  been  examined  on  supple- 
mentary proceeding.  Judge  Hddsok  ap- 
pointed the  plalntin  receiver  of  the  compa- 
ny, with  authority  to  sue  Marco,  or  any 
other  person,  for  the  recovery  of  whatever 
might  be  in  their  hands,  due  the  company, 
for  the  benefit  of  the  plaintiff,  J.  L.  Coker, 
In  the  above-stated  Judgments.  Under 
this  authority  the  Action  was  brought  by 
the  recelrer  against  Marco  to  recover  the 
whole  sum  of  $8,600,  In  the  view  that  he 
was  a  regular  subscriber  to  the  capital 
stock  of  the  company  in  default  to  the  ex- 
tent stated,  and  that  no  part  of  it  had 
been  paid  by  ad  vnnces  or  otherwise.  The 
defendant  answered,  denying  the  allega- 
tion ot  the  plaintiff  "that  the  said  defend- 
ant is  due  the  eaid  amountof  $8,500  on  ac- 
count of  bis  said  BubscrlptioQ  to  thecapltal 
stock  of  said  railroad  company,  which  the 
plaintiff  Is  entitled  to  recover.  Ue  denied 
each  and  every  all^atlon  contained  in  the 
portions  of  paragraphs  2  and  4  above 
quoted,"  etc.  The  iHSues  were  referred 
toT.  H.  Spain  as  special  referee,  who  took 
the  testimony,  which  Is  In  the  brief,  show- 
ing the  facts  to  be  as  hereinbefore  stated. 
In  making  his  report,  however,  he  disre- 
garded an  the  parol  testimony,  saying: 
"The  oral  testimony  showing  the  subscrip- 
tion was  made  by  Marco  on  certain  con- 
ditions with  one  J.  L.  Coker  ruled  out  as 
inadmissible.  Railway  Co.  v.  Seigler,  24 
8.  C.  124  The  testimony  showing  that  di- 
rectors released  Marco  ruled  out  as  Inad- 
missible; release  not  pleaded.  Pom.  Bem. 
S  658;  Mcaendon  v.  Veils.  20  S.  C.  521. 
Graa^ng  the  admissibility  of  the  evidence 
Bhowlngrelease.the  release  would  be  void, 
as  it  was  without  consideration,  and  a 
fraud  on  the  rlgbts  of  creditors.  Sub- 
scribed capital  stock  of  a  corporation  is  a 
fund  held  by  it  in  trust  for  its  creditors, " 
etc.  Upon  exceptions  to  this  report  the 
case  was  heard  by  Judge  Prbsbi.ey,  who 
decided  that  there  was  nothins  In  the  tes- 
timony to  Justify  the  defense  set  np,  and 
further  that  defendant  was  not  released 
from  his  subscription  of  $3,600  by  the  act 
of  the  directors  of  the  company.  In  so  re- 
solving. He  held  that  the  resolution  was 
a  nullity,  but  that  the  defendant  must 
have  credit  npon  his  subscilptlon  for  the 
$3,070.23  which  was  paid  by  Marco  and  by 


the  same  resolution  was  attempted  to  be 
converted  into  debt  against  the  companj^. 
the  whole  transaction  being  void,  etc; 
and  he  adjudged  that  the  plaintiff  have 
Judgment  for  the  balance,  $429.76,  and  In- 
terest. Both  parties  appealed. 

Defendant's  Exceptions:  "(1)  That  bit 
honorfflred  inholdlngthattli««  was  noth- 
ing in  the  testimony  to  Justify  the  defense 
set  up  by  the  defeadant.  ( 2)  It  being  an  un- 
disputed fact  that  Marco's  sobscrlptlon 
was  upon  the  consideration  and  condition 
that  the  road  should  be  extended  to  Harts- 
vllle,  the  subsequent  abandonment  of  this 
purpose  and  routo  entitled  hira  to  release 
from  his  subscription,  and  It  was  error 
not  to  so  hold.  (3)  His  honor  erred  ia 
holding  that  the  resolution  of  tbe  board 
of  directors  releasing  Marco  from  hia  sub- 
scription was  a  nullity,  and  did  not  re- 
lease Marco  from  his  said  snbacripdon. 
(4)  Tbe  defendant  construes  the  Judgment 
of  his  honor  as  sustaining  so  much  of  tbe 
d^endant's  excm)tlon8  as  to  tbe  report  of 
the  referee,  T.  H.  Spain,  as  complain  <rf 
his  holding  the  testimony  as  to  thedrcon- 
stances  and  conditions  under  which  Mai^ 
CO  subscrltied,  and  as  to  the  action  of  the 
board  In  respect  to  his  release  therefrom, 
inadmissible.  If  said  exceptions  are  not  to 
be  regarded  as  sustained,  then  the  defend- 
ant excepts,  further,  that  said  tesUmvnj 
was  admlsirible,  andlt  was  error  not  to  so 
hold,"  etc. 

The  plaintiff  excepted  to  the  decree  be- 
cause it  "allowed  cmlit  to  Muiuel  Marro 
on  his  subscription  sued  for,  reserving  the 
finding  of  the  referee  In  that  respect.  "  We 
will  first  dispose  of  this  exception.  As  we 
understand  it,  this  is  a  proceeding  on  tbe 
equl^  side  of  tbe  court,  by  tbe  receiver  of 
an  Insolvent  railroad  corporation,  to  »• 
cover  lor  the  benefit  of  creditors  of  the 
corporation  $8,500  alleged  to  be  doe  by 
the  defendant  as  a  defaulting  stockholder 
of  the  company.  We  think  the  circuit 
Judge  considered  the  whole  testimony. 
The  character  of  the  issue  made  It  admis- 
sible. If  the  view  of  theplalntlff  la  correct, 
—that  thenewagreement  of  the  d^endant 
on  June  18, 1884,  made  him  a  regular,  un- 
conditional stockholder  for  ail  purposes, 
and  bound  him  to  pay  the  whole  of  tbe 
$8,500  In  money,  we  are  unable  to  see  upon 
what  principle  of  equity  the  defendant 
should  be  excluded  from  getting  credit  for 
the  amount  of  money  subsequent^  ad- 
vanced by  him  for  the  company.  In  any 
view  which  can  be  taken  of  the  case,  we 
agree  with  the  circuit  Judge  "  tiiat  the  de- 
fendant  mast  have  credit  for  $3,070.38  paid 
for  the  company."* 

But  the  defendant  also  appeals,  and 
denies  that  he  owes  the  company  any- 
thing, but  on  the  contrary  alleges  that 
the  company  Is  largely  Indebted  to  him: 
that  he  paid  In  full  bis  original  sub- 
scription of  $1,600;  that  the  new  agrve- 
nient  with  the  dlrecton*  on  June  18, 1^4. 
was  really  not  an  unconditional  aubecrfp* 
tton  to  the  capital  stock  of  the  company, 
but  a  special  contmct  with  the  directors 
to  furnish  $1,500  In  cash,  and  lumbw.  in 
value,  to  the  amount  of  $2,000,  with  spe- 
cial relerence  to  tbe  contemplated  extn^- 
alon  ot  tbe  road  to  Harterllle.  which  proj- 
ect, for  tbe  reasom  sta^,  wju  altar- 
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warda  abandoned,  and  that  In  equity  and 
good  conscience  he  was  entitled  to  be  re- 
lieved, and  accordingly  the  directors,  on 
November  20,  1884,  l^ally  and  properly 
released  bim.  The  qaeetlon  then  to  be  de- 
termined iB  snbstantlally  this:  whether 
Marco,  notwlthBtandlng  tSie  rdease,  is  a 
debtor  to  the  company  for  the  balance  of 
$8,500  after  deductins:  the  advancee, 
07U.23,  so  that  they  may  collect  the  bal- 
ance from  him  In  money.  If  he  Is  so  in- 
debted, we  think  the  receiver  or  plaintiff 
iias  an  equitable  right  to  subject  that  debt 
to  the  payment  of  the  Jndgmente  against 
the  company.  If  the  defendant,  Marco,  la 
not  BO  Indebted,  then  we  tbinic  the  decree 
asalnst  him,  reqidiing  bim  to  pay  the  bal- 
ance, waB  erroneous.  Coald  the  company 
now  recover  in  money  that  balance  from 
the  det«idant?  Wlthont  respecting  all 
the  circumstances,  the  directors  of  the 
company,  under  the  facts,  released  the  de- 
fendant from  hla  engagement;  and  the 

aaestlon  ts  whether  they  had  the  power  to 
o  BO  legally  and  effectually.  The  law  Is 
projierly  watchful  in  guarding  fwainst 
the  corrupt  or  Improper  release  or  dispos- 
al of  the  capital  stock  of  incorporated 
companies.  The  doctrine  Iswellstated  by 
Mr.  Justice  Strong  in  the  case  of  Burke  v. 
Smith,  16  Wall.  S95:  "It  has  been  nettled 
by  very  numerouH  decisions  that  the  dl> 
rectors  of  a  company  are  incompetent  to 
release  an  original  snbacribar  to  its  capi- 
tal Htock,  or  to  make  any  arrangemoits 
with  him  by  which  the  company,  its  cred- 
itors, or  the  state  shall  lose  any  of  the 
benefit  of  his  subscription.    Every  such 
arrangement  Is  regarded  In  equity  not 
merely  as  ultra  virea,  but  as  a  fraud  upon 
the  other  stockholdera,  upon  the  public, 
and  upon  the  creditors  ol  the  company. " 
In  the  same  case  It  Is  stated  that  the  rea- 
sons "are  obvious,  and  commend  them- 
selves to  universal  approval."  "When  a 
company  is  incorporated,    •  •  •  and 
the  law  prescribes  that  a  certain  amount 
of  stock  shall  be  aubdcribed  before  cor- 
porate powers  Bball  be  exercised,  If  snb- 
ecrlptlona  obtained  b^ore  theoncanlsation 
was  effected  maybe  subsequently  rendered 
unavailable  by  conditions  attached  to 
them,  the  anbstantlal  requirements  of  the 
lawH  are  defeated.   The  purpose  of  such  n 
requisition  Is  that  the  state  maybe  as- 
sured of  the  successful  prosecution  of  the' 
work,  and  that  creditors  of  the  company 
may  have,  to  the  extent  at  least  of  the  re- 
qnlred  Hubecriptlon,  the  means  of  obtaln- 
iiiK  Batisfaction  of  their  claims,'*  etc.  In 
FluKff      Railroad  Co.,  10  Fed.  Rep.  413, 
Mr.  Justice  Blatchford  said:  "The  ques- 
tion Is  not  one  of  power,  but  of  goodfalth. 
If.  in  good  faith,  the  discretion  and  Judg- 
ment of  the  directors  of  the  Metropolitan 
were  fairly  exercised,  under  the  clrcum- 
stancea  In  which  theaffairs  of  the  coriiora- 
tlon  were  at  the  time,  •  •  •  no  court 
will  undertake  to  Interfere  with  the  exer- 
ci»e  of  such  discretion  and  Judgment,  even 
thuuKl)>  on  the  same  tacts,  it  might  have 
arrived,  or  may  arrive,  at  a  different  con- 
clusiun,''etc.   Arethese  principles  applica- 
ble to  the  facts  of  this  case?  Here  there 
la  not  tbeallghteet  Intlmatlonof  collusion, 
fraud,  or  baa  faith.  The  directors  simply 
acted  tm  th«y  thought  Jnat  and  right. 
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.Over  95.000  of  the  original  capital  stock 
required  by  the  charter  had  been  paid; 
Marco  paying  his  subscription  of  f 1,600. 
The  work  was  nearly  en^ed,  when  the 
stockholders  determined  to  change  the 
route  of  the  road  so  as  to  go  to  Hart»- 
ville,  "provided  the  direetoTB  deem  It  to 
the  Interest  of  the  road."  Thus  charged 
with  the  whole  matter,  the  directors  at 
first  determined  In  favor  of  the  change, 
and  in  that  view,  and  for  the  purpose 
alone.  Induced  Marco  to  sign  the  addition- 
al agreement  to  furnish  $((,500— part  in 
cashcuid  partlnlnmber— to  finish  the  road 
to  Lydla.  Accordingly  he  proceeded  to 
make  advances,  supplies,  etc.,  for  that 
purpose;  but  afterwards,  lor  the  reasons 
stated,  the  contemplated  change  In  the 
route  was  abandoned,  and  Marco  was  re- 
leased from  his  agreMuent.  Oonsldertng 
all  the  facts  and  circamstances,  It  Is  diffi- 
cult to  resist  the  conclusion  that  the  agree- 
mMitof  Marcoto  furnish  tbe98,60U—partin 
lumber  and  part  ta  cash— was  in  the  nat- 
axe  of  a  speinal  contract  between  him  and 
the  directors,  acting  under  the  full  author* 
Ity  given  them  in  reference  to  the  Harta- 
vllle  extenMon,  and  tha.t  when  such  exten- 
sion was  abandoned  they  would  naturally 
and  justly  conclude  that  Marco  should  be 
released  from  the  agreement  based  there- 
on, especially  as  such  release  did  not  in 
the  slightest  degree  dimtniBb  the  original 
capital  stock  of  the  company  required  by 
the  charter,  but  left  it  precisely  as  It  stood 
when  Marco  was  Induced  to  make  the  new 
agreement.  This  was  certainly  true  as  to 
all  obligations  of  the  company,  including 
the  judgments  of  Coker,  which  had  been 
Incurred,  not  on  the  faith  of  the  new  ar- 
rangement by  the  directors,  but  before 
there  was  any  Idea  of  going  to  Hartsvllle, 
or  the  now  arrangement  was  made,  on 
June  18, 1884.  See  HIU  v.  Sllvey,  8  S.  E. 
Bep.  808,  and  authorities.  It  is  true  that 
the  phraseology  of  the  agreement  signed 
by  Marco  In  June,  1884,  Is  tbat  the  f8,500 
Indicated  were  "additional,  making  my 
total  subscription  up  to  ^.000;"  but  it 
will  be  observed  that  Immediately  after  it 
provides  that  Marco  shall  be  allowed  to 
pay  $2,000  of  the  amount  In  lumber  upon 
certain  terms.  That,  Itseif,  distinctly 
marks  it  as  a  special  agreement,  and  dis- 
tingulshee  It  from  original  capital  stock. 
BesldeH,  in  connection  with  our  construc- 
tlun  of  the  supplemental  agreement,  we 
may  remark  that  by  Ita  express  terms 
Marco  reserved  the  right,  except  as  to  $1,- 
GOO,  to  pay  In  lumber  upon  certain  terms. 
We  have  Just  held  that  he  did  substantial- 
ly advance  more  than  $B,000  on  the  agree- 
ment. It  appears  In  the  evidence  thatmore 
than  $1,500  of  that  sum  was  paAd  In  cash, 
by  accepting  drafts,  etc.  So  that,  even  in 
the  view  of  the  plaintiff,  It  seems  to  us 
that  Marco  had  the  right  to  pay  the  whole 
balance  In  lumber,  which  could  not  be  re- 
covered from  him  In  money,  at  least  until 
It  was  shown  that  he  had  been  afforded 
a  reasonable  opportunity,  and  failed  to 
perform  the  contract  arcording  to  Its  ex- 
press terms,  which  was  not  done.  This 
may  have  been  taken  tntti  consideration 
In  granting  the  rdeaae.  **Tt  is  said  that 
sntMcriptlouB  made  to  the  capital  stock  of 
acorporatton  belorelts  ocganisation must 
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always  be  payable  In  money  only.  Bat 
after  the  organization  the  company  may 
atipulate  with  the  enbacriber  for  payment 
In  any  other  ipode,  and  can  only  enforce 
the  contract  accordlnff  to  Its  terma,  and 
the  act  of  the  president  of  the  company  In 
Bcc^tlng  conditional  subscriptions  la  bind- 
ing upon  the  company. "  1  Redf .  R.  R.  par. 
8.  S  So;  Railroad  Co.  v.  Stewart.  41  Pa.  St. 
M,  and  Ulnton  r.  Society.  21  Kan.  668. 
In  the  Case  of  Stewart  the  court  saya: 
**  Nor  waa  the  court  In  error  In  ref nslne  to 
charge  that  the  payment  by  thedeteudant 
of  $375,  alter  the  special  contract  with  the 
company  through  Oen.  Ijarlmer,  estopped 
him  from  setting  up  that  contract  as  a  de- 
fense against  a  claim  for  the  payment  of 
the  whole  subscription  In  cash.  It  was 
not  paid  in  answer  to  any  call,  for  no  call 
had  been  made.  At  most,  then,  the  pay- 
ment wan  only  an  act  to  which  be  waa  not 
compellable,  it  the  contract  was  prored. 
The  plaintiff  lost  nothing  by  the  payment, 
and  it  could  not,  therefore,  work  an  es- 
toppel.. The  defendant  might  have  paid 
all  In  crow-ties.  He  paid  some,  when  not 
called  for.  In  money,  but  did  not  thereby 
aaaume  an  obligation  thns  to  pay  all.^ 
The  Judgment  oT  this  court  la  that  the 
Judgment  ul  the  circuit  court  bererereed, 
amithat  the  complaint  be  dlamlased. 

SncFBON,  0.  J.,  and  MoItsb,  J.i  coucnr. 


PowELi.  T.  AHoaa. 

{Siipreme  Court  qf  Qeorgiok.   April  38,  1800.) 
Pritatb  Wats— CLOinro — Notiob. 
Section  789  of  Uie  Code,  requiring  nottoe  to 
UHTSof  aprlTste  ws7,  as  a  preUnuoary  to  oloalng 
up  the  aame,  Beems  ^plioaole  to  the  nota  of  thto 
cue;  and  the  burden  of  proving  notloe  is  opoo 
him  whose  duty  it  i»  to  give  IL 
(SyUabuB  by  the  Court.) 

Error  from  superior  court,  Hancock 
connty;  Luhpkin,  Judge. 

J.  T.  Jordan,  (by  Hariiaoo  &  Peeples,) 
tor  plaintiff  In  error.  B.  H.  Lewis,  for  d&- 
feawuat  In  error. 

Blkcklbt,  G.  J.  We  see  in  the  record 
no  trace  whatever  of  title  by  purchaae  to 
the  private  way  In  dispute,  and  no  very 
dlatloct  Indication  of  title  by  prescription. 
If  the  case  rested  on  these  elements  alone, 
we  ahould  be  disposed  to  think  that  the 
ordinary's  decision  waa  correct,  and  that 
the  anperior  court  erred  in  oTermllng  that 
decision.  Bnt  the  Code  (section  782)  de- 
Clares  that,  "when  a  road  baa  be«Q  need  as 
a  private  way  for  aa  much  aa  one  year, 
an  owner  of  land  orerwhlch  it  passescan- 
not  close  It  up  without  first  giving  the 
common  users  of  the  way  thirty  days'  no- 
tice In  writing,  that  they  may  take  steps 
to  have  It  made  permanent."  The  evi- 
dence la  clear  that  this  private  way  waa 
used  by  the  pptltton«r,  Hra.  Amosa,  for  a 
long  period, — much  more  than  one  year  be- 
fore  it  waa  obstructed  by  Mr.  Powell. 
There  is  no  hint  that  ho  gave  her  any  no- 
tice of  hla  intention  to  close  or  obatract 
the  way  before  placing  the  obstrnction 
complained  of.  II  the  notice  required  by 
the  statute  ought  to  have  been  ^ven,  the 
dnty  of  glvlpg  it  was  npon  him,  and  the 
bnrdeo.  also,  of  proving  that  It  was  giv- 


en. 0nder  theae  drcnmatancee,  we  can- 
not hold  that  the  superior  coart  erred  In 
sustaining  the  certiorari,  and  remanding 
the  controversy  to  the  ordinary  for  a 
hearing.  Judgment  affirmed. 


TmoTHT  et  a/,  v.  Chaubers  et  al. 
(SuproiM  Court  of  Oeoryla.  Airii  99,  ISWL) 
BoMisiUD — AoQuiBBincNT--CoNvn' Aires— Ba- 

OOVSBT— BSTOPPSL. 

1.  Wbers  knsbaod  and  wife  sold  sad  eoDTayeJ 
hmnestead  Und  seoared  under  the  copsUtution  of 

18S8,  with  no  leave  so  to  do,  that  the  benefioariM 
of  the  homestead  used  and  enjored  the  prooeedi  of 
the  sale  will  not  bar  a  reooveryof  the  lud;  but 
money  thus  used  and  enjoyed  may  be  set  off  against 
mesne  profits  for  which  the  purchaser  is  liable. 

3.  The  wife's  deed,  with  or  without  warranty, 
if  it  has  no  effect  aa  a  conveyance  of  title,  will  aat 
estop  her,  as  to  her  Interest  in  the  homestead  prem* 
Ises,  ia  an  action  to  recover  the  laud  on  tlM  nofae- 
stead  rightb  Though  she  may  be  bound  to  respond 
to  her  warranty,  her  own  property,  not  the  home- 
stead itself,  must  be  looked  to  for  satisfaction. 

8.  Iiiberal  presumptions  are  indulged  in  faror 
of  the  reKulantyot  homestead  proceedings.  A 
proper  order  to  the  surveyor  will  be  presumed 
where  the  ordinary  has  approved  1^  plat  returned 
to  him;  and  ai^rovaL  of  the  "braieetead"  meam, 
substantially,  approval  of  theplataod  the  Sfdiedole 
conformably  to  section  2009  of  the  Code. 

4.  The  surveyor's  affidavit  that  the  plat  "is  a 
correct  plat"  means,  in  substance,  that  the  laod  is 
correctly  platted  and  laid  off,  and  is  a  sufflcient  af- 
Itdsvit,  under  seoUon  aou8  of  the  Coda 

5.  The  law  does  not  reooire  the  plat  to  be  re- 
oordod  in  the  ooun^  in  which  the  iszid  liea.  bat 
only  in  the  county  in  whioh  the  jarlsdictioa  to  se- 
cure the  homeatead  U  esercdaed.   Coda,  f  900IL 

{SyWana  bu  the  Court) 

Error  from  superior  court,  Madison  coun- 
ty; LcHPKiN,  Judge. 

J.J.  Strleklaad,  P.  W.  Meadow,  J.  P. 
Sbaanoa,  and  Baniaon  &  Peeplest  for 

Slalntlfta  in  error.  MeCuiry  d  Pro/Btt,  tor 
efendants  In  error. 

Bleckley,  C.  J.  1.  The  plea  that  the  de- 
fendant Elliott  had  porchaeed  the  premis- 
es, paid  their  fall  ralne,  and  that  tbe 
amount  thna  paid  had  been  enjoyed  hy 
the  benefidariee  of  the  homestead,  was 
not  restricted  to  the  mesne  proata,  bnt 
waa  set  up  as  a  defense  to  the  whole  ac- 
tion. The  homestead  provided  for  by  the 
constitution  of  1R68  was  unlike  tbe  exemp- 
tion which  the  constitution  of  1877  pro- 
vides for.  The  former  embraced  realty  as 
such  and  peraonaltj'  as  sncta,  whereas  the 
latter  may,  aa  to  the  whole  valne  exempt- 
ed, cover  one  or  the  otheror  both.  Inditler- 
ently.  In  tbe  scheme  of  tbe  former,  money 
paid  for  land  unlawfully  aold  wonid  nut 
take  the  place  of  tbe  lend;  certainly  nut 
unless  Invested  In  land,  and  still  fatid  la 
that  form.  But  money  would  pay  rent, 
and  we  think  it  might  be  set  off  againitt 
mesne  profits  of  the  homestead  land.  If  tbe 
family  got  the  benefit  of  the  money  paid 
by  Elliott  as  purchase  money.  "Tbouph 
the  plea  waa  properly  stricken  because  it 
Bought  to  barthe  action,  Intttead  of  merf^Iy 
reelsting  the  collection  of  mesne  profit*, 
we  direct  that  the  recoveiy  of  mesne  prof- 
its be  opened.  If  the  d^endant  shall,  when 
tbe  remtttltar  la  returned  and  altered, 
plead  this  matter  as  against  mesne  profits 
alone.  If  th^  taU  to  do  this  promptly. 
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this  dlnetioB  -wtU  eonnt  tor  nothing.  Of 
eoone,  they  mart  prove  as  writ  am  plead 
iQ  order  to  mBke  the  eet-oB  effectoal. 

3.  The  plea  which  Bought  to  evtop  the 
wife  bj  her  d«ed  and  warranty  was  no  de- 
feose  as  atcataiflt  her  Interest  IntheboDW- 
•tead.  She  may  be  liable  opon  the  war- 
ranty ;  bnt,  U  so,  herUaMUty  thereon  coold 
not  be  -enforeed  dlieetly  or  Indirectly 
asainst  her  homestead  Interest.  Nothing 
of  the  sort  was  attempted  In  Amus  t. 
Coehy,  74  Oa.  798.  In  that  case  the  action 
was  on  the- warranty  Itself,  the  breach  of 
which  consisted  In  not  protecting  the  land 
agtUnst  inenmbranees  snperior  to  the 
homestead  right.  No  point  was  made  on 
the  ralldlty  ot  the  sale  and  conveyance  of 
the  homestead  property.  Here  the  point 
Is  made;  and  sorely  ttie  wife's  warranty 
that  she,  In  connection  with  her  husband, 
had  the  right  to  sril,  wonld  neither  create 
the  right  nor  bar  b«r  from  denying  Its  ex- 
istence. If  it  wonld,  the  whole  schrane  ot 
our  law  In- restraining  and  r^olaUng  the 
saJe  of  homestead  and  exonpt  property 
wonld  be  broken  op. 

8,  4,  6.  The  head-notes  complete  the 
(^riidoD.  Judgment  affirmed,  with  direc- 
tion. 

TOLLEBON  T.  PBOPLE'S  SAV.  BANE. 
(SupniM  Court  of  Oaorgla.  April  14, 189a) 
IncoiTain  Oospobatioit— OmaaBs-^CoKTSHPT. 

1.  Where  a  court  of  eqnl^  has  aoqulred  Jarls- 
dlotion  of  a  oorporation  as  a  iMrty  to  proceeainn 
for  a  reoeiTer,  and  ita  preBident,  on  wbom  the  rule 
ttfoi  affaloat  tbe  compacy  haa  beea  tenred,  has 
oome  into  court,  anawerea  In  hU  isdlridiul  capac- 
ity, and  taken  part  Id  tbe  proceedings,  the  court 
may  attach  bim  for  oontempt  in  refusing  to  obey 
iu  order  directtng  the  company  to  turn  over  Its  aa- 
leta  in  Ua  poaaeanon  to  the  reoelTer,  alttaongh  he 
haa  not  bean  ■aOe  InillvldiiaUy  a  party  to  the  pro- 
oeediaga. 

2.  An  order,  oommlttins  the  preaident  of  a 
corporation  for  contempt  onUl  be  snould  turn  over 
tbe  assets  to  a  teoeiver,  did  not  sbow  tbe  nature 
or  ainonntof  the  aaaeta  In  his  possesBlon,  but  It  ap- 
peared tbere  were  some  wblon  be  refused  to  turn 
over.  Held,  ancb  an  order  will  not  be  rerersed  for 
the  error,  but  the  court  wUl  be  direobed  toapedfy 
therein  ma  flndinga  as  to  the  obaraoter  uud  amoont 
of  tbe  aaaeta. 

8.  In  proceedings  to  compel  a  delivery  of  prop- 
erty to  a  reoelver.  It  Is  not  neoeaasry  that  an  or- 
der for  eommlttal,  until  tbe  property  la  ctellvered, 
be  ineoeded  a  Judgment  that  the  person  to  be 
oommltted  was  in  contempt  of  court 

Error  trom  snperior  conrt.  Falton  conn> 
tTi  Uabshall  J.  Clabke,  Judge. 

It.  J.  JordAO,  Bopklna  A  Qlenn  and  B. 
B.  Hill,  for  plaintiff  In  error.  Abbott  & 
Smith  and  Jv.  J.  Hammond,  for  defendant 
in  error. 

SiMHONS,  J.  On  tbe  30th  of  January, 
lfi89,  tbe  People's  Savings  Bank,  a  cor- 
poration under  the  laws  ot  Alabama,  pre- 
sented to  the  J  ndge  of  the  sapolor  court 
ItB  petition,  wher^n  It  alleged  that  the 
Mercantile  Banking  Company,  a  corpora- 
tion In  tiie  city  of  Atlanta,  was  Indebted 
to  the  petitioner  In  the  sum  of  $781.84, 
wblch  was  due,  and  payment  of  which 
bad  been  demanded  and  refused ;  that  of 
tJkie  Indebtedness,  (606  was  for  one  state 
of  Alabama  6  per  cent,  bond,  which  tiie 
petitlonar  had  purchased  for  the  dtf«nd- 


ant  at  its  tnatanee  and  request,  paying 
cash  therefor;  and  that  the  remainder  (H 
the  Indebtednees  was  a  balance  due  on 
collectiuns  made  by.  the  defendant  on  ac- 
connt  of  tlie  petltioiier.  It  was  farther  al- 
leged that,  by  reason  of  false  representur 
tlona,  fraud,  and  deception,  the  petitioner 
w&s  Induced  to  credit  the  defmaant  and 
bny  for  It  said  state  bond ;  that  tbe  bond 
was  bought  for  and  went  Into  the  hands 
of  Colvln,  who  gave  tbe  defendant  his 
notethenior;  and  that  the  note  had  not 
yet  become  due,  but  that  the  defendant 
claimed  to  have  sold  the  note,  which  was 
denied  by  the  petitions.  It  was  further 
alleged  that  Tolleeon  »nd  Richards,  tbe 
alleged  president  and  cashier  of  the  de- 
fendant, were  tbe  original  and  only  stock- 
holders said  corporation.  Tbe  petition 
charged  that  the  dedtondant  owed  a  large 
amount  of  money  to  Its  correspondents 
for  coUectlonB  made  and  not  remitted  for; 
that  it  was  Insolvent,  and  was  preparing 
to  dispose  of  Its  assets  by  transfer  or 
otherwlss,  to  the  Injury  of  the  petitioner 
and  other  creditors ;  and  that  there  was 
an  Immediate  and  pressing  necessity  for 
the  appointment  of  a  receiver  to  take 
charge  of  all  the  defepdant's  assets,  and 
bold  the  same  for  the  bene^t  of  creditors; 
that  the  only  available  assets  ot  the  de- 
fendant were  Its  office  furniture  and  safe, 
but  that  thedctfendaat  received  by  every 
mail  large  remittances  In  collections  which 
it  failed  to  apply  to  its  creditors.  The 
prayer  ol  the  petition  was  that  a  tem- 
porary receiver  be  appointed  to  take 
charge  of  the  assets  and  all  the  property 
of  the  defendant,  books  of  account,  choses 
in  action,  credits  nf  every  kind,  and  hold 
the  same  until  tbe  hearing;  that  Injunc- 
tion issue  restraining  the  defendant,  its 
agents  and  officers,  from  Interierlng  in 
any  manner  with  the  assets,  disposing  ot 
the  same,  or  making  any  collection  there- 
of, and  that  they  be  required  to  turn  over 
to  the  receiver  to  be  appointed  all  of  the 
defendant's  assets  and  property  of  every 
kind ;  and  that  the  petitioner  have  adecree 
tnmlng  over  to  It  the  proceeds  ot  said 
note  ot  Colvln,  if  the  same  could  be  done, 
and  If  not  that  the  petitioner  ha  ve  Judg- 
ment for  its  ratire  debt  against  the  de- 
fendant. 

When  this  petition  was  presented  to  the 
Judge  of  the  snperior  court,  he  ordered 
that  the  defendant  show  cause  on  the  80Ui 
lnst.«  at  ft  o'clock  a.  ic,  why  an  Injunction 
sfaovud  not  Issue  and  a  receiver  be  ap- 
pointed as  prayed  for  In  the  bill ;  and  he 
also  appointed  a  temporary  receiver  to 
take  charge  of  all  the  assets  of  the  defend- 
ant, to  hold  uutll  the  further  order  of  tbe 
court,  and  that  the  defendant  turn  over 
all  the  assets  belonging  to  it  la  accord- 
ance with  the  prayer  ot  the  bill.  On  the 
28th  ot  January  the  recover  r^;>orted  to 
the  court  that  he  had  demanded  ot  Tolle- 
Bon,  the  president  of  the  defendaat  cor- 
poration, possession  ot  all  the  assets  and 
property  ot  every  kind  belonging  to  It; 
that  Tolleson  stated  that  he  was  In  pos- 
session of  everything,  or  words  to  that 
effect,  but  only  turned  over  a  small  num- 
ber of  notes  and  bills,  (In  tbe  main  past 
due,)— 4mall  amounts  of  nominal  value,— 
and  thu  books  ol  tbe  corporation ;  ond 
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that  he  failed  to  tain  over  any  money  or 
property  repreeentlnK  the  capital  stock,  or 
make  any  excuse  for  anch  fallare.  He  far* 
ther  represented  that,  to  the  best  of  his 
kaovrledge.  Information,  and  b^let,  Tolle- 
son  bad  not  In  good  faith  compiled  with 
the  order  of  the  court  In  tamlnv  over  the 
assets  of  the  defendant  to  him ;  and  he 
stated  his  reasons  for  this  belief.  Heprayed 
that  an  order  might  Issue  leqalrlng  ToUe- 
Bon  to  show  canseinstaiiferwhy  he  should 
not  beattachedforcontemptof  theorderot 
the  court  In  refaslng  to  turn  over  the  assets 
of  the  coiporation  to  him  as  recelrer.  On 
the  same  day  the  Judge  granted  an  order 
that  Tolleson  show  cause  before  blm  at  2 
o'clock  In  the  afternoon  of  that  day  why 
he  should  not  turn  over  all  the  assets  of 
the  defendant  corporation.  This  order 
was  serred  upon  Tolleson  at  10  o'clock 
on  the  momii^  of  that  day.  When  the 
boor  for  the  hearing  arrlred,  Tolleson  ap- 
peared In  person,  and  answered  onder 
oath  that  he  n^tber  had  then,  nor  did  he 
hare  at  the  time  said  rale  was  serred  up- 
on him,  any  money,  property,  or  effects 
belonging  to  the  Mercantile  BanklDgCom< 
pany  In  his  possession,  custody,  or  con- 
trol. After  the  hearing  upon  the  rule,  the 

tadge  passed  the  following  order:  "On 
leartng  the  above  stated  notion  of  said 
receiver,  and  on  consideration  of  the  evi- 
dence, it  is  ordered  that  J.  R.  Tolleson  be, 
and  he  Is  hereby,  committed  to  the  com- 
mon jail  of  Fulton  county,  there  to  re- 
main until  he  complies  with  the  order  of 
the  court  heretofore  made  with  respect  to 
the  delivery  of  the  assets  of  the  defendant 
corporation  to  said  receiver. "  On  the  next 
day  (the  3Mh)  the  plaintiff  filed  an  amend- 
moit  to  Its  original  peUtlon,  setting  up 
other  (acts  which  It  is  unnecessary  to  men- 
tion now.  Another  amendment  to  the 
original  petition  was  also  filed,  making 
the  Prairie  State  National  Bank  a  party 
plaintiff;  and  In  this  amendment  other  al- 
legations of  Indebtedness  were  made,  of 
which  It  is  unnecessary  to  say  more  than 
that  the  ammdment  prayed  that  Tolleson 
be  made  a  party  to  the  petition,  and  be 
was  accordingly  made  a  party  defendant. 
In  April,  1889,  other  creditors  had  them- 
selves made  parties  to  the  original  peti- 
tion, and  alleged  Indebtedness  to  them. 

Under  the  order  of  the  Judge.  Tolleson 
was  committed  to  thecommon  Jail  of  Ful- 
ton county,  and  was  still  detained  there 
wben,  on  the  9th  of  November,  he  filed  his 
petition  to  the  Judge  of  the  superior  court, 
setting  out  in  substance  the  facts  already 
detailed, and  asking  that  he  be  dischaixe^ 
from  custody,  on  the  following  grounds: 
"(1)  Because  the  receiver's  prayer  was 
that  petitioner  show  cause  why  he  should 
not  be  attached  (or  contempt  in  not  turn- 
ing over  the  assets.  The  order  on  tbat 
prayer  was  not  that  he  should  show  cause 
why  he  should  not  be  attached  for  con- 
tempt, but  that  he  show  cause  why  he 
should  not  turn  over  the  assets:  and  the 
judgment  was  that  he  be  committed  to 
Jail  until  he  complied  with  the  order  of 
January  28th.  He  was  brought  into 
court  to  have  it  determined  whether  be 
Should  torn  over  the  amets,  and  was  sent 
to  Jail  for  not  having  done  it  before  that 
time.  He  is  now  confined  (or  faHnre  to 
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comply  with  an  order  that  was  made  be- 
fore there  was  any  attempt  to  make  him 
a  party  to  the  suit.  (2)  Because  tlie  pro- 
ceedings under  which  he  was  committed  to 
Jail,  and  to  now  confined,  were  brought  by 
the  receiver,  and  not  by  the  plaintiff.  (S) 
There  is  no  aTsmient  In  the  original  peti- 
tion in  the  case,  or  in  the  side  petition  of 
the  receiver,  that  this  petitioner  had  hi 
his  custody  or  control  any  assets  of  the 
defendant  corporation ;  nor  is  there  any 
description  of  such  assets,  nor  what  they 
are,  nor  that  he  has  failed  to  tarn  tbem 
over,  and  Is  thwefore  In  contempt.  Then 
Is  no  Judgment  of  1^  coart  that  there  are 
any  assets,  or  what  they  cue,  or  tbat  petl* 
tioner  had  them ;  nor  was  he  ordered  to 
produce  them,  nor  Is  there  a  Judgmoit 
that  he  could  produce  them,  and  did  not. 
The  only  orders  or  judgments  are  (1)  that 
the  corporation  turn  over  its  assets,  and 
(2)  tbat  your  petitioner  be  imprisoned  un- 
til he  turned  them  over.  The  petitioner  li 
now  in  execution  without  previous  coa- 
vtction. "  This  petition,  by  order  ot  the 
judge,  was  served  upon  the  original  plain- 
tiff, (the  People's  Savings  Bank.)  and  It 
filed  its  answer  resisting  the  application 
for  discharge.  On  the  hearing  of  the  peti- 
tion and  answer  the  judge  refused  tbea^ 
plication,  and  to  this  Tolleson  excepted, 
and  brought  the  case  here  for  review. 

1.  The  main  ground  urged  before  na  by 
counsel  for  the  plaintiff  In  error  was  the 
first  ground  above  set  out.  He  contend- 
ed, with  great  seal  and  ability,  "Idiat  an 
ordermadeon  thf  corporation,  and  not  ex- 
tending to  its  officers  or  agents,  coald  not 
be  the  foundation  of  proceedings  fur  con- 
tempt, Malnst  an  officer  who  mcFtSj 
failed  to  do  what  was  required  to  be  done 
by  the  corporation ;  that,  before  the  court 
conld  pnnMi  Tolleson  tor  contempt,  he 
must  have  been  made  a  party  to  tlie  peti- 
tion and  service  made  on  him  as  an  indi- 
vidual; that  service  on  him  as  president 
of  the  corporation  was  not  sufficient  to 
authorize  the  court  to  punish  falm  as  an 
Indlvldaal.for  disobeying  an  order  to  tarn 
over  the  assets  ol  the  corporation.  *  Un- 
der the  facts  ot  the  case,  we  cannot  agm 
with  him  In  this  view  of  the  law.  It  wlU 
be  remembered  that  the  corporation  was 
alleged  to  belnsolvent:  that  Tolleson  and 
Richards  were  the  only  members  tliereof: 
that  they  were  inaolvmt:  that  demand 
was  made  upon  Tolleson  for  the  assets  ot 
the  corporation;  and  that  he  sdiutttod 
that  all  the  assets  were  In  his  possesion, 
and  refused  to  turn  them  over,  with  the 
exception  of  an  Inconsiderable  portion  of 
little  or  no  value.  It  appears  from  the 
opinion  of  the  judge,  which  Is  In  the  rec- 
ord, that  upon  the  trial  tlie  evldmee 
showed  tbat  Tolleson  bad  in  hts  posses 
Sinn  at  tbat  time  a  large  snm  ot  mimtj 
which  be  had  failed  to  turn  over  to  the 
receiver.  It  also  appears  that,  wben  Toll» 
son  was  served  with  a  rule  nM  to  show 
cause  why  he  shonid  not  turn  over  the 
assets,  he  appeared  in  court,  and  an- 
swered the  rule  under  oath,  not  as  presi- 
dent of  the  corporation,  but  as  an  iadl- 
Tldnal,  and  tbat  lie  croas-ezamhwd  tbe 
witnesses,  and  took  part  in  the  proceed- 
inga  before  the  court. 

The  practice  In  England,  and  la  boom 
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of  tbe  states  of  this  country,  Is,  that  where 
a  corporation  la  saed.  and  an  order  or  d»- 
<ree  Issued  asalnst  it  requiring  It  to  do  a 
specified  act,  and  it  falls  to  do  that  act, 
the  wiit  of  distTiBgaa  or  sequestration 
Ik  issued  against  It,  and  Its  property 
aelied  «nd  held  until  the  act  which  it  Is  or- 
dered to  do  la  performed.  But  It  wiU  be 
seen  that,  under  the  facts  of  this  case,  tt 
tlieso  remedies  bad  been  resorted  to,  they 
wonld  Imre  been  wholly  nogatory,  be- 
cauHe  tlie  corporation  ytna  insolvent,  and 
the  president  thereof  had  in  his  owd  pos- 
aesslun  aJl  the  asaets  belonging  to  it.  Be- 
sides, the  procedure  by  distringas  and  se- 
<lueHtration,  to  enforce  obedience  by  a  cor- 
poration to  process,  has,  so  far  as  we 
know,  nerer  l>eati  osed  lu  Oeorgla.  When 
41  court  acquires  Jurisdiction  over  a  corpo- 
ration as  a  party,  It  obtains  Jurisdiction 
•over  the  official  conduct  of  the  corporate 
officers,  so  far  as  that  conduct  may  be  In- 
Tulred  In  the  remedy  against  the  corpora- 
tion which  the  court  to  called  upon  to  en- 
force. Ho  far  as  that  remedy  requires  af- 
firmative action  by  the  corporation  pend- 
ing tlie  suit,  such  action  can  be  had  only 
til  rough  the  officers  or  aj^ntsof  tbe  cor- 
poration. Without  obedience  on  their 
part  to  commands  addressed  to  the  cor- 
poration, there  can  be  no  obedience  to 
«uch  comuiaods  whatever.  Any  refusal 
liy  tbe  offlcm  to  do  In  befaalf  of  thecorpo- 
ratlon  an  act  which  tbe  court  has  com- 
manded the  corporation  to  perform,  und 
which  It  can  perform  alone  through  them, 
la  an  obstruction  by  such  ofUcers  to  the 
order  of  the  court,  and  stands  on  the  same 
footing  as  would  the  Interference  by  a 
stranger  to  hinder  or  prevent  the  doing  of 
the  act  by  the  officers,  were  they  disposed 
to  do  it.  and  were  they  to  endeavor  to  do 
It  accordingly.  Certainly,  the  court  coald 
'deal  sammarily  for  contempt  with  a 
stranger,  thus  Interfering,  without  his  be* 
ing  made  a  party  to  the  iMnding  ease. 
We  can  see  no  reason  why  an  oBlcer  of  the 
corporation,  who  refuses  to  do  an  act  on 
Its  behalf  which  the  court  has  ordered  It 
to  perform.  Is  not  as  obstructive  to  the 
due  admlntetratlon  of  Justdce  as  a  stranger 
would  be  who  ahonld  attempt  to  hinder 
the  offleer  from  doing  the  act.  In  the  one 
-case,  the  officer  hinders  himself  by  his  own 
contumacy;  In  the  other,  he  would  be  hin- 
dered by  a  third  person,  or  by  tbe  action 
of  a  will  outside  of  his  own.  We  think, 
therefore,  that  when  it  appeared  that 
TTolleson  was  ttie  president  of  an  insolvent 
corporation,  and  the  rule  was  served 
upon  him,  and  he  came  into  court  and  an- 
swered in  his  Individual  capacity,  and 
took  part  in  the  proceedings  by  objecting 
to  evidence  and  cross-examining  witnesses, 
the  court  had  such  Jurisdiction  of  him  as 
wonld  authorlieit  to  deal  with  him  as  for 
contempt,lD  nut  turning  over  the  assetBof 
ttie  corporation  In  obedience  to  Its  order. 
In  the  case  of  Ex  parte  Cohen,  6  Oal.  494,  it 
was  held  that  "  courts  of  equity  have  the 
power  to  appoint  receivers,  and  to  order 
ttiem  to  take  poaaeealon  of  the  property  in 
controveraj',  whether  in  the  immediate 
possession  of  the  defendant  or  his  agents ; 
And  in  proper  cas^s  they  can  also  order 
tlie  defendant's  agents  nr  employes,  al- 
^ough  not  parUea  to  fb»  record,  to  deliv- 


er the  specific  property  to  the  recelrer. 
The  district  court  caused  tbe  parties, 
Cohen  and  J  ones,  to  be  served  with  a  rule 
to  show  cause  wby  they  should  not  be  or* 
dered  to  deliver  certain  property  in  thrtr 
possession  to  tbe  receiver,  appointed  In  a 
case  to  which  they  were  not  partiee,  and 
In  obedience  to  tbe  mle  tbe^  appeared  and 
contested  the  matter  liefore  the  court. 
Held  that,  when  they  appeared  and  died 
their  answer  to  this  mle,  tbe  court  ac- 
quire full  jarlsdictlon  over  tbelr  persons  aa 
well  as  the  aubject-matter. "  In  the  case  of 
Oeisse  v.  Beall,  5  Wis.  234,  the  supreme 
court  held  that  an  attorney  might  be  at- 
tached fur  contempt,  he  being  In  posses- 
sion of  certain  property  of  bis  client  which 
tbe  client  has  been  ordered  to  surrender  to 
a  receiver,  although  the  attorney  hod  not 
been  made  a  party  to  the  bill.  In  4  Wait's 
Practice  It  is  said :  "As  a  corporation,  as 
such,  cannot  be  attached  for  conceuipt,  as 
in  case  of  natural  peraone,  there  seems  to 
be  no  remedy  by  which  an  insolTent  cor 
poratlon,  having  no  property  to  be  se* 
qnestered,  can  be  compelled  to  obey  a 
Judgment  commanding  the  performance  of 
Bome  specllic  act,  as,  for  example,  to  ac- 
knowledge a  satisfaction  of  Judgment,  or 
to  execute  any  other  instrument,  unless 
the  law  will  regard  a  direction  to  the  cor- 
poration as  a  direction  to  the  officers 
whose  duty  It  is  to  perform  the  ordinaiy 
business  of  such  corporation.  Inancb  case 
the  disobedience  to  tbe  Judgment  could  be 
punished  as  a  contempt,  and  the  ofBcers 
committed  until  theperformance  of  the  re- 
quired act.-"  Page  206.  See,  also,  McKlm 
V.  Odom,  8  Bland,  407.  The  second  ground 
was  not  insisted  apun  by  counsel  Tor  the 
plaJntlft  in  error. 

Tbe  third  ground  Is  not  free  from  diffi- 
culty. The  whole  proceedings  in  this  case 
seem  to  have  been  very  loose  and  very 
ha«ty.  The  bill  is  exceedingly  loose  In  its 
charges  as  to  the  nature  and  character  of 
the  assets  which  it  Is  alleged  belonged  to 
thedefendant  corporation.  It  ntterlyfails 
to  allege  the  nature,  character,  quality, 
quantity,  or  amount  of  the  assets,  except 
the  ofHce  furniture  and  tbe  safe,  and  prob- 
ably the  note  of  Culvln.  Good  pleading 
wonld  have  required  a  better  and  mora 
specific  description  of  the  assets  which  the 
plaintiff  wished  the  court  to  seise  through 
its  receiver,  or  that  some  reason  be  stated 
why  such  a  description  could  not  bemade. 
The  pleader  seems  to  have  mdeavored  to 
show  that  there  were  no  assets,  for  be  al- 
leges that  the  defendant  advertised  that 
it  had  a  paid-up  capital  of  $100,000,  and 
$6,000  BurplUH,  and  on  the  next  page  of  the 
bill  aliases  that  "said  corp(»rat1on  has 
not  $100,000 capital  paid  in,  and  96,000  sur- 
plus in  cash,  or  other  available  assets;" 
and  that  Tolleson  and  Blcbards  were  the 
onlystockholdersof  theeorporation;  that 
they  were  Insolvent,  and  never  even  gave 
in  any  property  for  taxes  for  the  years 
1888  and  1889;  and  that  tbe  execution 
dockets  showed  Judgments  against  Tol- 
leson unpaid.  The  Judgment  of  the  court 
also  was  lacking  In  specifying  the  result 
of  tlie  court's  Investigation  upon  the  hear^ 
ing.  It  fails  to  show  what  assets  the 
court  found  to  belong  to  the  corporation, 
or  to  be  in  Tolleeon's  posaessUm  or  under 
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his  control,  or  their  character,  qoantlty, 
or  amount.  We  think,  however,  that  we 
can  fairly  inter,  from  some  of  the  allesra- 
tionB  In  the  bill,  that  the  defendant  had 
some  aaseta ;  and,  giving  the  judgment  of 
the  court  the  legal  preaumpttons  to  which 
It  ]a  entitled,  we  may  Infer  that  the  court 
ascertained  by  proper  evidence  that  Tol- 
leeon  did  have  at  the  time  the  rule  was 
Bftrved  upon  him  some  assets  of  the  cor- 
poration which  be  tailed  and  refused  to 
surrender,  and  that  the  order  committing 
him  to  ]aU  for  refusal  to  obey  the  prevloas 
order  was  an  implied  Judgment  that  he 
was  In  contempt  for  so  refusing.  The  or- 
dn*  committing  him  to  prison,  therefore, 
was  not  void,  as  contended,  but  was  only 
irregular.  It  should  have  stated  the  char- 
acter or  amount  of  the  assets  which  the 
Judge  had  found  to  be  In  ToUeson's  pos- 
session. In  order  that  ToUeson  and  the 
receiver  might  know  what  Tolleson  bad 
to  do  to  comply  with  the  order  and  be  dis- 
charged from  custody.  As  It  Is  now,  the 
character  and  amount  of  the  assets  rests 
only  In  the  breast  of  the  Judge,  and,  if  he 
should  die  or  resign  his  office,  his  successor 
would  not  and  could  not  know  when  to 
discharge  Tolleson  for  imprisonment,  or 
wben  there  was  a  compliance  by  Tolleson 
with  the  order  of  his  predecessor,  or  In 
sarrendering  the  iissets.  The  practice  in 
cases  where  a  party  Is  ordered  to  turn 
over  goods  to  a  receiver  is  usually  to  re- 
quire him  to  do  It  upon  his  own  oath,  or 
to  refer  It  to  a  master  to  take  testimony 
as  to  the  amount  and  character  of  the  as- 
sets, and  report  to  the  court  tbe  amount 
of  assets  found  In  the  possession  of  the 
party,  and  for  the  court  tfaereapon  to 
make  an  order  that  such  assets  be  tamed 
over  to  the  receiver  In  a  certain  length  of 
time.  Thus  the  whole  matter  becomes  of 
record,  and  If  the  party  refuses  to  obey 
the  order,  and  Is  imprisoned,  he  knows  tbe 
^aracter  and  amount  of  assets  he  has  to 
surrender  In  order  to  be  discharged.  In 
this  case  It  appears  that  the  court  acted 
as  the  mastOTblmBelf,  and  heard  the  evl- 
denoe  on  this  subject,  but  failed  to  em- 
body In  his  order  what  tbe  proof  showed 
the  assets  consisted  of  which  Tolleson  re< 
fused  to  surrender.  We  therefore  direct 
that  the  Judge  amend  tJie  order,  and  spec- 
ify therein,  the  amount  and  character  of 
the  Msets  which  he  found  to  be  in  ToUe- 
son's jKMsesslon,  power,  or  control,  so 
that  Tolleson  may  know  what  he  must 
surrender  In  order  to  be  discharged. 

It  may  he  Insisted  that,  as  we  entertain 
these  views  in  regard  to  the  regularity 
of  this  order  committing  Tolleson  to 
prison,  it  would  follow  that  tbe  Judgment 
should  be  reversed,  and  he  be  discharged 
from  further  custody.  This  result  might 
have  followed  if  ToUeson  had  shown  any 
disposition  to  obey  any  part  of  the  order. 
As  before  remarked,  the  Judge  must  have 
found  that  he  had  some  of  the  assets  of 
the  corporation.  If  ToUeson  had  offered 
to  comply  with  the  Judgment  of  the  court 
by  surrendering  something,  —  anything 
BUbstantial,— and  thecoart  had  refused  to 
dtschaige  him,  his  case  would  have  been 
very  different.  But,  as  we  have  seen,  so 
far  as  appears  from  this  record,  he  has 
nevtf  oflered  to  do  anything  to  satiaiy  the 


Judge  of  his  wlUlugness  to  comply  with 
the  order  In  any  respect.  As  far  as  tbe 
rteord  discloses,  his  mouth,  his  bands,  his 
pockets,  and  bis  safe  have  been  closed 
througboat  the  whole  pro<»edlng,  except 
In  the  very  guarded  answer  ma(W  to  the 
rule. 

It  Is  Insisted  that  before  Tolleson  was 
committed  to  prison  there  sfaonld  hare 
been  a  Judgment  that  he  was  In  contempt 
of  court.  WbUe  that,  no  doubt,  Is  tbe  bet- 
tiPT  practice  Incases  of  contemptgenerally, 
yet  In  this  case  we  think  the  Judicment 
necessarily  implied  an  order  passed  by  the 
Judge.  Besides,  this  Is  not  a  case  for  tiie 
punishment  of  Tolleson.  but  Is  a  remedial 
proceeding  allowed  by  law  for  the  pur- 
pose of  forcing  him  to  surrender  for  tbe 
benefit  of  creditors  property  to  which  be 
had  no  claim.  It  Is  ordered  that  the  judg- 
ment be  affirmed,  with  direction  that  the 
Judge  amend  his  order  by  Inserting  therein 
the  amount  and  character  of  the  assets 
which  at  the  hearing  of  tbe  rule  he  found 
Tolleson  had  In  his  possession,  power,  or 
control.  Judgment  affirmed,  with  direc- 
tion. 


Kaiser  et  ai.  v.  Berrie,  Sheriff. 
{Supreme  Court  of  Omrgia.   Usroh  IS,  1890l> 
tTNLAWrOL  Dbtaineb— BOITD— HAITDUrUS. 
Under  Code  Qa.  S  4084,  provldlog  that  a  tea- 
ant  holding  over  may  stop  the  execution  of  a  dis- 
posaesBory  warrant,  by  filing,  with  the  offloer  taidd- 
iDg  it,  wiwiu  three  dfvs,(notiaoladingSunda7Bor 
hoUdsys.)  a  oonnter-idBdaTlt  and  aiUBoieiit  bwd, 
where  atioh  an  affldavlt  waa  prepued  and  bona 
executed  and  approved  lo  time,  ana  fbe  olBoer,  on 
being  so  informed,  requested  the  tenant's  counsel 
to  retain  the  custody  thereof  until  called  for,  and 
he  received  them  two  d«ys  after  the  time  for  flUog 
expired,  a  refussl  to  enxorce  the  eammtjon  tt  ttm 
wnt  by  numdamut  was  proper. 

Error  from  superior  court,  Glynn  coun- 
ty; Atkikson,  Judge. 

Kaiser  &  Bro.,  by  their  petition,  allseed  : 
On  July  18. 1889,  one  of  the  firm.  In  Its  be- 
half, sued  out  a  dlapossessory  warrant 
against  J.  W.  Wallace,  before  one  Z^m- 
brlght,  a  notorial  magistrate.  Copy  of 
the  affidavit  and  warrant  Is  attached  to 
the  i>etItion.  Uu  the  same  day  these  pro- 
ceedings were  put  In  thehands  of  the  eber- 
Itr  of  the  county  for  execution,  and,  on  the 
same  day,  the  sheriff  eihlbfted  the  writ  to 
Wallace,  in  terms  of  tbe  laws,  and  gave 
him  tbe  statutory  notice.  Petitioner  made 
no  Inquiry  concerning  the  process  until 
July  24. 1889.  On  that  day  the  attorney  of 
petitioner  was  informed  by  the  sheriff 
that  he  had  taken  bond  and  counter-affi- 
davit; and  at  once  turned  them  over  to  the 
attorney  for  examination.  These  papers 
have  not  yet  beeh  returned  into  eourt. 
Tbe  attorney  asked  the  sheriff  when  they 
had  come  into  his  hands,  and  he  repliea 
that  on  Monday.  July  22. 1889,  one  of  Wal- 
lace's attorneys  told  him  he  bad  the  coun- 
ter-affidavit and  bond  at  his  office,  but 
that  be  ( tbesheiltf)  had  notrecelvetl.tixam- 
Ined,  or  taken  tbem  until  July  24tfa,  nor 
had  they  been  filed  with  him  untU  tliat 
day;  that  he  considered  the  matter  all 
right,  because  he  considered  WaUace's  at- 
torn^ a  good  lawyer,  and  did  not  go  to 
his  office  to  examine  and  approve  the  pa- 
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pen.  Petitioner's  attorney  then  demand  - 
ed  of  the  sheriO  that  be  sboald  at  unce  ex- 
ecute the  warrant,  Informing  the  sherllt  as 
to  tbe  time  wltbin  wblcb  counter-affldaTlt 
and  bond  cuuld  legally  bave  been  takra, 
etc;  but  tbe  sheriff  absolutely  reloaed  to 
execute  tbe  warrant.  Petitioner  prayed 
for  majtdawus  nisi  agalnnt  the  BberLD; 
that  upon  the  hearins:  It  be  made  abso- 
lute; and  for  general  relief.  The  affidavit 
and  warrant  were  aKalnat  Wallace  as  a 
tenant  of  certain  realty  holding  over  with- 
out payment  of  rent..  On  the  warrant 
was  an  entry  by  the  sheriff,  dated  .)  uly  Itj, 
18149,  showing  notice  to  and  personal  serv- 
ice upon  Wallace,  Tbe  coanter-alfldaTlt 
and  bond  bear  date  .luly  22.  1889.  By  the 
counter-affl davit  Wallaw  denied  that  the 
rent  claimed  was  due.  It  was  made  be- 
fore and  tbe  bond  attested  and  approved 
by  IrfUDbrlgbt.  The  sheriff  answered,  In 
■ubstanee,  as  follows :  Wallaoe  made  the 
conntw^ffldavlt  and  bond  on  July  23d. 
before  tbe  same  officer  before  whom  the 
original  affidavit  was  executed,  and  who 
had  authority  to  and  did  approve  tbe 
bond.  The  bond  being  a  good  and  suffi- 
cient one,  respondent  then  bad  no  legal 
right  to  evict  Wallace,  and  If  he  bad  pro- 
ceeded or  attempted  tod080»orif  hesbuuld 
now  attempt  it  he  would  be  guilty  of  tres- 
paBa.and  liable  upon  his  bond  to  Wallace. 
The  counter-affidavit  and  bond  were  exe- 
cuted within  the  time  required  by  law, 
and  In  strict  compliance  with  law.  On 
J  nly  22d  they  wen  received  and  held  by 
one  of  Wallace's  attorneys,  as  he  had 
agreed  to  do,  for  respondent,  who  was  at 
that  time  engaged  In  his  official  duties  in 
attendance  upon  the  superior  court,  aad 
promised,  after  the  adjournment  of  court, 
to  call  at  the  office  of  Wallace's  attorneys 
for  these  papers,  and  for  the  original  affi- 
davit, which  he  had  loaned  them  that  day, 
so  they  conld  prepare  tbe  bond.  The  tHmd 
Is  good  and  sufficient,  and  was  received 
by  this  respondent  when  he  called  at  their 
ofllce  for  and  received  It,  on  July  24, 18S9; 
and  since  It  was  so  given  by  Wallace,  re- 
spondent has  had  no  legal  authority  to 
evict  Wallace,  etc.  Respondent  would 
bave  called  and  gotten  the  papers  on  July 
St2d.  as  he  had  promised,  but  was  busily 
engaged  In  attendance  on  the  superior 
court,  and  In  the  discharge  ot  his  other 
offlclnl  dnttes  as  Jailer.  The  caose  was 
heard  on  the  pleadings  and  exhibits,  and 
tbe  judge  below  refused  to  make  tbe  man- 
dumag  absolute.  Kaiser  &  Bro.  excepted. 

Code  Qa.  $  4084,  provides:  "Whenever  a 
-warrant  shall  be  sued  out,  under  existing 
laws,  lor  tbe  eviction  of  any  person,  as  an 
Intruder,  or  as  a  tenant  holding  over,  it 
■ball  be  tbe  duty  of  the  officer  In  whose 
banthi  anch  warrant  may  be  placed  to  ex- 
blblt  tbe  same  at  once  to  the  detoidant, 
and  to  give  him  notice  tliat  after  the  expi- 
ration of  three  days  (not  counting  Sun- 
days or  public  holidays)  said  officer  will 
proceed  with  the  execution  of  such  war- 
rant: and  onless  a  counter-affidavit,  as 
provided  by  taw.  Is  filed  with  said  officer 
-within  that  time,  and,  in  case  of  tenants 
taoldtaig  ovw.  onless  bond  with  good  se- 
curity, pf^able  to  the  landlord,  for  the 

Eayment  ot  sncb  sum,  with  costs,  as  may 
e  neorersd  against  bim  on  the  trial  ol 


tbe  case,  shall  at  tbe  same  tlme  be  glvra 
by  tbe  tenant,  as  now  required  by  law.  It 
shall  then  be  his  duty  to  proceed  forth- 
with to  execute  said  warrant. " 

Fraak  H.  Harris,  for  plaintiff  in  error. 
J.  H.  Lumpkin,  for  delendants  in  error. 

Simmons,  J.  There  was  no  error  In  the 
refusal  ot  the  trial  judge  to  make  the  maa- 
dHoius  absolute,  under  the  tacts  ol  this 
ease.  Judgment  affirmed. 


GeOBQU.  PAO.  BT.  Co.  V.  BlODBN. 

(Supreme  Court  qf  Oeorgia.   April  14, 1800.) 

XSJDBIXa  TO  BHBLOTB— BviDBltCB— ITbW  TBIjLL— 

Damages. 

1.  In  sn  action  bv  a  brakemas  for  personal  in- 
JurioB  sQBtalned  wbile  attempting  to  couple  cars, 
his  evidence  was  that  the  draw-beadB  were  defect- 
ive, BO  that  ha  had  to  go  between  the  ears,  and 
wUle  there  tiie  engineer  backed  wltbout  Bunal, 
•Dd  his  Angers  were  oaugbt  and  maabed.  Delend- 
anl*a  evidence  was  that  ibe  draw-heads  were  in 
good  order,  and  that  plaloUS,  instead  of  uaing 
coupling  sticks,  as  required  by  tbe  rules,  with 
wbicb  be  was  familiar,  weat  between  tiie  oars,  and 
was  caught  by  therelMood.  Jury  foond  forplain- 
tifl.  Held  that,  as  the  evldenoe  was  conflicting, 
there  was  no  error  In  refusing  a  new  trial 

8.  Wlteretheerideaoestiowstbat  plaintiilwaa 
earning  t45  per  month  wben  burt,  ana  tbat  one  of 
his  fingers  was  mashed  off,  and  another  badly  burt, 
disabling  bim  from  work  for  5  months,  a  verdict 
for  tS50  is  not  ezuesslve,  thoogb  be  had  since  been 
able  to  resume  ids  oocupaUon  as  a  brakeman. 

Error  from  city  court  of  Atlanta;  Tam 
Eppb,  Judge. 

Blgdoi  sued  the  railway  company  for 
damages  lor  personal  Injuries  received  by 
him  while  attempting  to  conplecars  of  de- 
fendant In  the  state  of  Alabama.  Tbe  ev- 
idence for  plaintiff  tended  to  sbow  tbat  In 
March,  1888,  he  was  engaged  as  train  band 
on  the  railroad.  The  train  with  which  be 
was  working  was  coming  back  to  be  cou- 
pled to  a  stationary  car,  and  be  gave  tbe 
engineer  a  signal  to  stop.  The  train  was 
stopped,  and  tbe  can  were  standing  stlU 
when  he  went  between  them  to  make  the 
coupling.  On  account  of  a  detect  In  tbe . 
draw-beads,  he  bad  to  go  between  tbe 
cars  for  the  purpose  of  knocking  the  link 
around  so  heconld  make  tbe  coupling. 
He  reached  tor  tbe  pin,  but  at  that  mo- 
ment, without  a  signal,  the  train  was 
backed  against  his  arm,  mashing  two  ot 
bis  fingers.  The  engineer  should  have 
waited  for  anotberslgnal  from  plaintiff  or 
some  one  else,  and,  so  far  as  the  testimony 
for  plaintiff  showed,  there  was  no  other 
signal  given  by  any  one  before  he  was 
hurt.  The  first  finger  of  one  ot  his  handt* 
was  mashed,  but  not  mashed  off.  Plain- 
tiff's hand  was  not  caught  by  the  rebound 
of  the  cars.  His  middle  finger  was  mashed 
off,  fuid  the  Injury  was  of  such  a  character 
as  to  canse  him  severe  pain,  and  Interiere, 
to  some  extent,  with  his  periormlng  tbe 
ordinary  labor  of  a  brakeman.  He  was 
earning,  at  the  time  be  was  hurt,  about 
$45  per  month.  Before  he  could  do  wbat 
wne  required  ot  a  brakeman  about  flva 
month  had  elapsed.  He  went  back  to 
work  again  In  about  85  days  and  worked 
two  days  but  could  not  use  his  left  hand 
to  amount  to  anything.  He  quit  because 
there  was  a  measaga  there  from  thema»- 
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ter  of  trains,  for  ttae  eondactor  to  take  a 
man  who  was  In  hla  (plaintiff's)  place, 
while  plaintiff  was  oO.  Shortly  b^ore 
the  trial  plalDtiff  worked  as  brakeman  on 
the  East  Tennessee  road.  The  statute  of 
Alabama,  under  which  the  action  was 
brought,  was  pnt  In  evidence,  (Code  Ala.  S 
S600,)  whlcb  provides  thatthemastershall 
be  liable  to  the  servant  when  the  injury  Is 
eauaed  by  any  defect  In  the  condition  of 
the  ways,  works,  or  machinery,  or  when 
it  Is  caused  by  reason  of  the  negUsence  of 
any  person  In  the  service  of  the  master 
who  has  the  charse  of  any  signal,  points, 
locomotive,  engine,  switch,  ear,  or  train 
upon  a  railway.  The  evidence  for  the  de- 
endant  tended  to  show  that,  after  the 
first  s^al  to  stop  when  plalntilT  went  In 
between  the  cars,  the  engineer  did  not 
start  the  train  again,  but  plaintiff  was 
hurt  by  the  rebound  of  the  cars.  It  is 
against  the  rules  of  defendant  to  go  be- 
tween cars  while  in  motion,  but  to  use 
fltlckB  always  In  ooupltng  ears,  and  plaJn- 
tltr  bad  been  Instructed^  as  tn  the  sticks. 
The  cars,  when  he  went  in,  were  "sup- 
posed to  be  standing  still."  There  was 
nothing  the  matter  with  the  draw-heads. 
When  the  link-clews  are  around,  a  man 
could  not  flx  it  with  a  stick,  but  would 
have  to  go  in  to  couple  It,  and  it  is  cns- 
tomary  to  so  do.  Cars  tre<iaently  re- 
bound, in  spite  of  all  that  can  be  done. 
In  coming  together.  Plaintiff's  Injuries 
would  Interfere  but  little  with  Ms  work  as 
iKrakeman.  One  of  the  defendant's  wit- 
oesses  testified  that  he  thought  plaintiff 
attempted  to  make  the  coupling  with  a 
stick,  and  saw  that  be  had  failed  Co  do  so, 
and  the  cars  he  supposed  were  standing 
still,  and  he  went  in  to  drop  the  pin  down, 
and  was  Injured.  The  Jury  found  for  plain- 
tiff  $S60,  and  defendant  moved  for  a  new 
trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law,  evidence. etc.,  and  excess- 
ive. The  motion  was  overruled,  and  the 
d^endant  excepted. 

JacknoB  A  Jaekaonjor  plaintiff  In  error. 
Boke  A  Burton  8mWi,toT  defendant  In  er- 
ror. 

8niMON8,  J.  The  evidence  b^g  conflict- 
ing, and  the  trial  Judge  being  satisfied 
with  the  verdict,  we  will  not  interfere 
with  hla  discretioD  in  refusing  a  new  trial. 

Judgment  affirmed. 


Whftb  t.  Stockbb. 
(Suprme  Court  ttf  Oeorgta.  April  14,  1890.) 

Wm'i  POWSB  TO  COKTRAOT— SUBSTT  IDS  Huft- 

BJLHD. 

Thongh  Code  Ga.  1 1788,  problbtts  a  married 
womsn  from  beeomlDg  lurety  to  faer  hnsbrad,  from 
Mtanmlng  hla  debts,  and  from  ntsUoff  m  sole  of  ber 
fleparste  eatate  to  nla  oreditOT  in  eztiDenlstametit 

of  fail  debts,  a  note  and  mortgage  given  by  ber  for 
money  borrowed  by  berself  are  not  rendered  void 
tbe  fact  tbat  she  afterwards  permits  ber  bus- 
bond  touse  tbe  money,  and  tbat  the  creditor  under- 
ttands,  when  the  loan  is  made,  tbat  the  husband 
may  have  tbe  nae  of  It;  tbe  creditor  not  beine  a 
party  to  Uie  agreement  between  husband  and  wife. 
Xt,  u>wever,  the  huaband  Induces  bis  wife  to  bor- 
row money  to  psy  his  dsbU,  and  tbe  oredltw  Is 
aware  of  that  fact,  the  oontraot  la  void. 

Error  from  superior  court,  Fult<m  coan- 
ty ;  Marshall,  j.  Olabkk,  Judge. 


EFOBTEB^VOL.  11.  (Oa. 

AmoM  A  ArooMj  tor  plaintiff  in  error. 
J.  H.  Lampktat  for  dtfendant  in  error. 

SiHMONB,  J.  Mrs.  Stocker  foreclosed  a 
chattel  mortgage  against  Mrs.  White. 
Execution  was  Issued  thereon  and  levied 
upon  the  property  mentioned  in  the  mort- 
gage. Mrs.  white  filed  an  aflldavit  of  ille- 
gality thereto  upon  several  gronnda.  The 
main  ground  Insisted  upon  here  was  the 
second,  as  follows ;  "The  note  and  mort- 
gage upon  which  the  S.  fa.  was  Issued 
were  void,  their  consideration  being  9160, 
borrowed  by  deponent's  husband  from 
Mrs.  Stocker,  through  her  husband, for  the 
purpose  of  paying  the  debts  of  deponent's 
husband,  wblch  fact  was  w^l  known  to 
Mrs.  Stocker  and  her  agent,  and  the  money 
was  borrowed  on  the  contract  of  depo- 
nent's husband  for  bis  use  and  benefit,  and 
was  soused:  deponentrecelring  nopartof 
it  nor  any  benefit  from  it.  and  having 
nothing  to  do  with  tbe  transaction,  ex- 
cept to  sign  the  papers  as  surety  for  her 
hnsbsDd.^  Upon  the  trial  of  the  case  tbe 
Jury  retnraed  a  vwdtct  in  favor  ol  the 
plaintiff.  The  defendant  made  a  motion 
for  a  new  trial  upon  several  grounds, 
which  was  overrnled  bythe  court,  and  she 
excepted.  The  only  grounds  Insisted  on 
before  ns  for  a  reversal  of  the  Judgment  ol 
the  court  below  were  the  first,  second, 
third,  and  fifth. 

The  first,  aeeond,  and  third  gronnda 
were,  In  substance,  that  the  verdict  was 
contrary  to  law  and  the  evidence.  There 
was  no  error  In  refusing  to  grant  a  new 
trial  upon  these  grounds.  Tnere  was  suf- 
clent  evidenc'  to  sustain- the  finding  of  the 
Jury,  the  evidence  being  that  the  ttMU  was 
to  tbe  wife,  and  not  to  the  husband. 

The  other  ground  lusisted  apon  as  error 
Is  the  refasal  of  the  court  to  give  In  charge 
to  the  Jury  the  following  written  request: 
"  No  device  or  arrangement  can  cover  up 
the  real  vice  of  tbe  transaction,  where  the 
understanding  of  the  creditor  Is  that  the 
money  Is  for  the  husband's  use.  The  poli- 
cy of  our  law  Is  that  tbe  estate  of  the  wife 
Is  separate,  not  subject  tn  the  control  or 
use  of  the  hnsband,  and  no  contract  can 
bind  her  If  the  debt  Is  tb&t  of  tbe  hus- 
band. "  We  think  the  court  did  not  err  In 
refusing  to  give  this  request.  All  tbat 
part  of  the  request  which  was  l^al  we 
think  was  safBclently  covered  in  tbe  gen- 
eral charge  in  this  subject  which  we  find  in 
the  record.  Besides,  we  are  Inclined  to 
think  that  the  first  clause  of  the  request  Is 
not  sound  under  our  law.  Our  Code, 
S  178S,  declares  that  the  wife  "cannot  bind 
ber  separate  estate  by  any  contract  of 
suretyship,  nor  by  any  assumption  of  the 
debts  of  her  husband,  and  any  sale  of  her 
separate  estate,  made  to  a  creditor  of  her 
husband  In  extinguishment  of  his  debts, 
shuU  be  absolutely  void."  It  will  thus  bo 
seeii  that  she  is  only  prohibited  from  be- 
coming surety  to  ber  husband,  from  aa- 
Bumlng  his  debts,  or  making  a  sale  of  ber 
separate  estate  to  a  creditor  of  her  hns- 
band in  the  extinguishment  of  his  debts, 
under  this  section.  Under  another  section 
of  the  Code,  (section  17H6,)shet8 prohibited 
from  selling  property  to  her  husband  with- 
out the  approval  of  the  Judge  of  the  snpe* 
rior  court.  These  are  the  only  restrictloas 
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thrown  aronnd  her  by  the  law.  As  to  an 
other  transactions,  she  can  act  Jnat  as  If 
■he  were  a  ftme  sole.  If,  therefore,  Bbe  de- 
irires  to  borrow  money  and  K^ve  her  note 
Been  red  by  a  mortgage,  she  can  do  bo  ;  and 
if  she  wlBhee,  after  Btae  has  borrowed  the 
mon^,  for  her  husband  to  ase  It,  It  does 
not  make  the  contract  void.  altbooKh  the 
creditor  does  understand  that  the  huf^ 
band  may  haTO  the  use  of  It,  the  creditor 
betns  no  party  to  the  arrangement  be- 
tween the  wife  and  her  husband.  She  can 
even  glre  the  money  to  him  If  she  desires  to 
do  BO.  Cain  v.  Llgon,  71  Oa.  092.  So  we 
think  this  request  to  charge  was  too 
broad  in  the  first  clause  thereof.  Of 
course,  If  It  should  appear  that  the  hus- 
band Induced  his  wife  to  borrow  the  mon- 
ey to  pay  his  debts,  and  the  creditor  knew 
that  she  borrowed  It  for  that  purpose,  the 
contract  would  belUegaL  Judgment  at- 
firmed. 


Pbrkt  t.  Obobgia  Railboad  ft  BAKKOie 
Co. 

(SurpMM  OiDWt  dET  Oeotyta.   Apsfl  14,  im) 
BBGumra  EnjJiM  ow  Omu>— Diiuen— Fuai>- 

IVG. 

TTnder  the  low  In  Geoivia  la  ApriL  188B,  tbe 
pftrent*B  only  rieht  of  actloD  for  tbe  nwligeat  klU- 
big  of  a  minor  child  ynm  tor  tbe  toM  ofscmrices  of 
Buch  oblld ;  sod  b  declantlon  wbiob  lacks  aa  kllega- 
tloD  to  tbta  effect  1b  fatally  defective,  tbougb  it 
avera  Utat  petltlooer  aaes  "  for  tbe  floandal  Taloe  of 
Uie  life  of  ber  Mid  minor  ion.  ** 

Krror  from  superior  court,  Fulton  coun- 
ty; Uarbball  J.  Clarke,  Judge. 

Oeo.  S.  Tbomaa,  for  plalntilf  lo  error.  J. 
B.  Cumming,  Bryan  Cumming,%aA  HWjer 
A  Bro.t  lor  defendant  in  error. 

Siiix(»iB,  J.  BalUe  Ferry  brought  her 
action  against  tbe  railroad  company.  In 
which  Bbe  alleged  that  on  April  10. 1886, 
ber  minor  son,  aged  16yeaiBand7  monttae, 
was  walking  along  the  track  and  road- 
bed of  the  driendant,  and,  by  Uie  careless- 
ness and  recklessness  of  the  defendant's 
serTants.  was  run  over  by  its  train,  and 
kilted,  without  fault  on  bis  part.  Tbe 
declaration  then  sets  out  in  what  the  neg- 
ligence of  the  defendant  consisted,  and 
tlim  all^Ees  the  following:  "Petitioner 
sues  tor  the  financial  value  of  the  life  of  ber 
Bald  minor  son  from  the  time  he  was  killed 
until  tbe  time  he  reached  his  ipajurlty, 
and  for  punitive  damages."  To  this  dec- 
larotlon  tbe  defendant  demurred,  and 
moved  to  dismiss  it  upon  the  ground 
"  that  the  same  set  forth  no  cause  of  ac- 
tion, and  particularly  in  this:  that  said 
declaration  purported  to  be  an  action  for 
damages  by  a  widow  by  reason  of  the  kill- 
ing of  ber  minor  sun  by  tbe  n^llgent  run- 
ning of  the  care  of  tbedefendant,but  tailed 
to  allege  anywhere  that  tbe  damage  sus- 
tained by  tbe  plaintiff  was  by  reason  of 
the  loss  of  the  services  of  her  said  minor 
BOD,  or  to  state  the  value  ol  such  services. " 
The  court  sustained  tlie  demurrer  and  dis- 
missed the  case,  and  theplaintlff  escopted. 

There  was  no  error  in  sustaining  tbe  de- 
murrer and  dismissing  the  action.  As  the 
law  stood  when  this  homicide  occurred, 
the  i>arent*B  only  right  of  action  for  the 
killing  ol  a  mluor  child  was  tor  the  loss  ol 
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the  service  oi  such  child ;  and,  where  this 
cUlegatlon  Is  lacking  In  the  declaration  in 
an  action  of  this  kind,  no  cause  of  action 
is  set  out.  Nowhere  In  this  declaration  is 
such  an  allegation  made.  We  do  not 
agree  wltbconnsel  for  theplalntilS  In  error 
that  it  tsembraced  lbtbetermB,**thefinan- 
^1  Talue  of  the  Itfo  of  her  said  minor  son 
from  the  time  he  was  killed  until  the  time 
he  reached  bis  majority. "  "The  financial 
value  of  his  Ute" was  qoltea  dlfierenttblng 
from  an  allegation  of  the  loss  of  hisservlce. 
Moreover,  the  declaration  contains  no 
a-vermfflit  that  the  plalntilf  is  a  widow,  or 
that  ttie  father  of  the  minor  Is  dead,  or 
that  the  minor  was  a  member  of  ber  fami- 
ly, nor  any  allegation  averriogber  right 
to  sue  and  recorwlortheloss  oftbeaerTlee 
of  the  minor,  instead  of  the  father.  Upon 
this  subject,  see  tbe  case  of  Smith  v.  Kail- 
road  Co.,  10  S.  E.  Bm».  602,.  and  cases  there 
otted.  Judgment  afnrmed. 

Hudson  r.  Gboboia  Fad.  Bt.  Co. 
(Supreme  Court  of  Oeorgia.  April  14,  1800.) 
OostBiBDToaT  ITKUonroi— EvmsHos— Ezrssv. 

1.  Plaintiff  was  a  sw}tobzaaa  on  defendant's 
tnln.  Wbile  it  was  not  bis  duty  to  elve  signals  to 
tbe  engineer  to  pass  or  stop  at  a  station,  it  was  oat- 
tomary  for  tbe  condnotor  to  dlieot  him  do  to  do 
wben,  from  the  nature  oi  tbe  road,  his  own  alff> 
nals  eoDld  not  be  seen.  Tbe  rales  of  defend- 
ant required  the  eaglneer  to  answer  signals  with 
tbe  wbisUe,  tbos  permitting  the  persoa  giving 
tbMn  to  gnaird  agatiufe  tbejeik  oansed  by  a  sudden 
change  of  speed.  Plaintiff,  knowing  the  train  was 
to  pass  tbe  town  it  was  ai^roacblng,  gave  the  nec- 
essary signal  withontapreviouB  direction  from  tbe 
oondnctor.  'Without  answering  It,  tbeengtneer  pot 
on  steam,  and  a  sudden  Jerk  threw  plaintiff  from 
tbe  oar  upon  a  trestJe.  Contrary  to  custom,  tbe 
engineer  ioceeased  the  speed  of  tbe  train  before 
reaoUog  the  end  of  tbe  trestle.  The  car  was 
unprovided  with  the  osoal  irons  to  bang  on  by. 
Beldj  on  appeal  from  an  order  of  nonsuit,  that 
whether  plaintiff  was  acting  in  tbe  line  of  bis 
duty,  and  whether  be  was  assuming  to  act  in  the 
capacity  of  a  oonductorlnglvinfr  tbe  signals  with- 
out special  directions,  ana  wheUier  be  was  guilty 
of  ooDtribntory  negUgenoe,  were  queatlona  of  fact, 
and  should  have  been  subniltted  to  the  Jury. 

S.  In  an  acUoo  for  personal  injuries,  it  Is  in- 
competent for  the  plaintiff,  when  called  as  an  ex- 
pert witness  in  bis  own  behalf,  to  give  an  opinion 
upon  tbe  propriety  of  bis  conduot  at  tbe  tune  of 
the  injury. 

Error  from  city  court  of  Atlanta;  Van 
Eppb.  Judge. 

Hudson  sued  tbe  railway  company  for 
damages  resulting  from  personal  injuries. 
Upon  the  trial  he  Introduced  evidence 
tuidingtOBbowthefoUowlngfacts:  That 
during  tbe  lour  months  preceding  June  3, 
1888.  the  date  of  his  injury,  he  bad  been 
In  the  employ  of  tbe  company  as  a  flag- 
man. When  the  train  was  in  motion  his 
place  was  In  the  cab  with  the  conductor, 
and  it  waB  customary  for  one  to  sit  on 
each  side  thereof.  Tbe  door  of  the  car 
opened  on  the  sides  like  box-cars,  and  sig- 
nals to  the  engineer  were  given  then^rom, 
leaning  out  far  enough  to  give  the  signal, 
at  the  same  time  holding  on  to  the  door 
to  prevent  fulling.  The  car  was  not  pro- 
vided with  Irons  to  hold  by.  When  ap- 
proaching a  town,  the  engineer  wae  accus- 
tomed to  give  a  station  signal  with  tiie 
whistle,  whereupon  the  signal  from  the 
conductor's  cab  to  stop  or  p^  tite  town 
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wonld  be  fftven,  wlilch  the  rules  required 
bim  to  answer  with  his  whistle,  tbaa  per- 
mittfnff  the  person  signaling:  to  regain  a 
place  of  safety  before  the  chanj^  of  speed 
of  the  train.  When, from  the  shape  of  the 
track,  the  signal  coald  not  be  seen  from 
the  conductor's  side 'of  the  cab.  the  plain- 
tiff was  accustomed  to  ffive  It,  by  his  di- 
rections, altbongh  not  fau  duty  to  do  so. 
On  the  occasion  of  the  aecident.  the  signal 
was  to  be  given  from  his  side  of  the  car, 
and,  baring  preTioosly  ascertained  that 
the  train  was  to  pass  the  town  It  was  at 
the  time  approaching,  the  plaintiff  signaled 
to  that  effect,  without  waiting  (or  direc- 
tions so  to  do.  The  engineer,  without  an- 
swering the  slipial,  gave  the  train  a  sud- 
den and  unusually  mven  Jerk,  which 
threw  plaintiff  from  the  carnpon  a  trestle, 
cansiug  the  Injury  sued  tor.  It  was  the 
custom,  in  approaching  and  crossing  this 
trestle,  to  slow  np,  and  not  to  Increase 
the  speed  until  after  leavlngit.  Ontblsoc- 
caslon  the  speed  was  increased  while  on 
the  trestle.  Evidence  as  to  the  measure 
of  damages  was  admitted.  During  the 
^ramlnanon  the  plalntllt  was  asked: 
"What  was  the  practice  as  to  giving  In- 
formation, and  how  was  It  proper  to  give 
Information,  to  the  engineer,  as  you  ap- 
proached a  station,  as  to  whether  you 
were  to  stop  or  not?"  Defendant  objected 
to  the  tact  being  shown  In  that  way  Ob- 
{ectlon  sustain^,  and  excepted  to.  At  the 
conclusion  of  plain  titTs  evidence,  a  nonsuit 
was  entered, on  the  ground  thatlt  did  not 
appeartbat  plalntltfwas  acting  In  the  linn 
of  his  duty  when  Injured,  and  that  tie  was 
assuming  the  authority  of  the  conductor. 
Motion  tor  a  newtrlal  on  the  grounds,  (Ij 
error  in  sustaining  objection  to  the  above 
question;  (2)  error  In  awarding  nonsuit, 
—was  OTerrnled,  andplalntttf  appeals. 

Hok9  A  Burton  Smttht  for  plaintiff  In 
error.  Jackaon  A  Jackson^  tor  defendant 
In  error. 

SiuuoNs,  J.  1.  Cnder  the  facts  in  this 
case,  we  think  the  court  erred  In  a  warding 
anonsult.  Wethlnkthecourt  should  have 
submitted  tottie  Jury  the  question  whether 
the  plalntllt  was  acting  In  the  line  of  his 
duty  In  giving  the  signal  to  the  engineer, 
or  whether  he  was  assuming  to  act  in  the 
capacity  of  conductor  In  giving  the  signal 
without  being  specially  directed  to  do  so 
at  that  time  by  the  conductor;  the  testi- 
mony showing  that  he  bad  orders  from 
the  conductor  on  several  other  of  casions 
to  give  the  signal  when  It  could  be  done 
from  his  side  of  the  cab,  and  could  not  be 
done  from  the  conductor*8slde.  Thecourt 
should  also  have  submitted  to  the  Jury 
whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  or  not.  These  are 
questions  of  fact  for  the  Jury  to  pass  upon, 
and  not  for  the  court.  If  the  evidence 
had  shown  only  that  the  plaintiff  was 
thrown  from  the  car  by  a  sudden  Jerk, 
and  anonsulthad  been  granted,  we  would 
have  sustained  It,  under  the  ruling  In  the 
case  of  Banking  Co.  v.  Sims,  80  Oa.  749,  7 
8.  B.  Rep.  176.  There  It  was  held  that, 
"  where  a  gravel  or  a  repair  train  Is  man- 
aged as  usual,  and  the  Jerk  complained  of 
Is  only  such  as  wonld  be  expected  to  occur 
on  a  train  of  that  character  In  d(Aag  Its 


work,  the  employes  engaged  on  it,  or  at> 
tached  to  It,  take  the  ri^  as  Inddent  to 
the  service,  and.  It  injured  by  the  jerk,  can- 
not recover  of  the  company."  The  facts 
in  this  case  are  different  from  the  facts  la 
that  case.  There  the  only  negligence  on 
the  part  of  the  company  complained  of 
was  that  **  the  train  then  slackeoed  up  a 
little,  and  plaintiff  staited  to  step  across 
from  thecar  he  was  on  to  theear  the  chcHt 
was  on,  reaching  out  to  catch  hold  of  the 
chest  to  assist  him  In  getting  over,  and 
]UHt  then  the  engine  gave  the  train  a  tilg 
Jerk,  throwing  plaintiff  between  the  cars, 
and  knocking  him  toonetildeof  thetrack." 
This  we  held  to  be  a  risk  IncUleut  tu  the 
service  In  which  the  employe  was  eofeajced. 
In  the  present  case,  the  pUdntlff  tmtlded 
that  It  was  his  duty  to  fdve  the  signal  to 
the  engineer  not  to  stop  at  the  station 
which  the  train  was  approaching;  that 
he  gave  the  signal,  and  that  the  rules 
the  company  required  the  engineer  to  an- 
swer the  signal:  that  the  engineer  failed 
to  answer  it,  and  he  continued  to  give  the 
signal;  and  thatthem^neer, without  an- 
swering it.  turned  on  steam,  and  tbenby 
caused  a  sudden  and  unusual  Jerk,  which 
threw  the  plaintiff  out  of  the  car.  If  It 
was  the  rule  of  the  company  thai*  tiie  en- 
gineer should  answer  the  signal ,  the  plain- 
tiff bad  a  right  to  rely  upon  his  doln^  so 
before  taking  precautions  t<i  guard  him- 
self against  the  Jerk  which  he  knew  would 
be  produced  by  the  engineer's  turning  on 
steam.  If  the  engineer  bad  answered  the 
signal,  It  Is  probable  that  the  plaintttt 
would  have  ceased  giving  the  rignal,  and 
returned  to  his  seat  before  steam  was  put 
on.  and  thereby  saved  himself  from  the  In- 
Jury  which  he  received.  Taking  all  the 
facts  together,  we  think  tbeplalntlff  oagnt 
to  have  been  allowed  to  go  to  the  Jory 
tbeieon. 

2.  There  was  no  error  In  refnslas  to  al- 
low the  plaintiff  to  answer  the  qaestJiia 
set  out  In  the  first  ground  of  the  motion 
for  a  new  trial.  It  Is  claimed  by  coansel 
for  the  plaintiff  that,lt  having  been  shown 
that  the  plaintiff  was  an  expert  In  Bneh 
matters,  he  shonld  have  been  permitted  to 
answer  It.  Whether  he  was  an  expert  or 
not,  we  do  not  think  he  ought  to  have 
been  allowed  to  give  bis  opinion  upon  tbe 
propriety  of  his  own  conduct  on  that  oe- 
caslun.  We  do  not  think  that  even  an  ex- 
pert, who  Is  a  party,  should  be  allowed  to 
do  that,  on  such  a  question. 

8.  We  make  no  ruling  on  the  point 
whether  a  motion  for  a  new  trial  can  be 
made  In  a  case  where  a  nonsolt  has  been 
awarded,  as  counsel  for  the  defendant  In 
error  did  not  Insist  upon  It.  We  cui  only 
say  that  we  do  not  approve  the  practice. 
A  motion  to  reinstate  the  case,  or  a  bill  of 
exceptions  to  this  court,  Is  the  better  prac- 
tice. Judgment  reversed. 


FOLSOH  r.  I«BWB. 

(Su^rreme  Court  cf  Oeorgta.   April  14^  1890.) 
DAMasBODs  Fbsmisbs— Act  or  Lbsuk— Leubiutt 

or  LB880B. 

1.  DefendantikeepeTot&restaiirant,  disidajed 
certain  attractive  arUoIeii  in  a  Bhow-wlnaow,  1b 
front  of  which  was  a  cellar-way  covered  with 
boards.  By  the  negUsenos  ^«  third  s«rBoo»  to 
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wtaom  defendant  had  let  the  opening  for  the  pnr- 
poM  of  aelUng  Tariona  articles,  11  wai  left  partially 
unooTered,  and  plaintiff,  waUdns  upcm  the  boards, 
fell  into  the  hole,  and  waa  injured.  Beld^  the 
negligeooe  of  anch  persoD  w«a  ehaiVMUe  to  de- 
f  eDoant,  and  he  la  liableu 

SL  The  declaration  alleged  that  ttteahow-win- 
<low  oontained  oertadn  Tluida  and  other  things, 

glaoed  there  by  defendant  to  tempt  peoole  to  look 
1.  The  proof  showed  that  none  oi  the  things 
■nentioned  were  in  tba  window,  but  that  It  con- 
tained oartain boxes ftir  mter^aad  oUier things 
«alcBlated  to  attract  attention,  field,  Uie  vaiianoe 
was  Immaterial. 

Error  from  uperior  eoart,  Faltcm  coDn- 
ty ;  Mabshall  J.  Clabkr,  Jadge- 
Arnold  A  Anuld  and  Brojiea  A  Sobs,  for 

{ilBtntllt  In  error.  J.  A  T.  A.Hantmond. 
or  defendant  Id  error. 

Blandford,  J.  This  wae  an  action  to 
recorer  damagee  fur  Injuries  received  by 
tor  reason  the  defendant  in  error  baring 
fcUlen  Into  a  bole  or  cellar  on  the  premises 
oecnpted  by'the  plaintiff  in  error.  Thedeo- 
la  ration  alises  t  hat  this  cellar  was  near  the 
flIdewiUk.  in  tbe  city  ot  Atlanta,  and  orer  it 
was  a  show-window,  in  which  were  dis- 
played certain  rlands  and  other  things, 
put  there  for  tbe  purpose  of  ludacing  peo- 
ple to  go  Into  the  restaurant  of  tbe  plain- 
tiff in  error;  that  Lewis,  passing  along 
the  street,  stepped  upon  certain  planks 
laid  across  this  cellar  opening,  walked 
along  the  same  four  or  five  feet  from  the 
sidewalk,  and  fell  Into  a  hole,  whereby  be 
wae  injured.  A  verdict  was  bad  for  Lew- 
is, and  FolBom  moved  tor  a  new  trial,  al- 
leging that  tbe  verdict  was  contrary  to 
law  and  the  evidence,  and  also  that  there 
was  a  variance  between  tiie  proof  offered 
to  ausliidn  the  case  of  tbe  plaintiff  below 
and  tbe  all^atlons  in  the  plajntitrs  decla- 
ration. He  also  excepted  to  certain 
charges  of  the  court,  and  tbe  refusal  ot  tbe 
court  to  cbai^  as  requested.  This  mo- 
tion for  a  new  trial  was  overmled,  cmd 
Folsom  excepted,  and  says  the  eoart  erred 
In  refasing  to  grant  the  same. 

1.  One  c»  the  groonds  contended  for  by 
counsel  lor  tbe  plaintiff  in  error  iMfure  as 
Is  that  Folsom  was  not  liable  because  be 
let  theopentng  above  tbe  eellarto  another 
person  for  tbe  purpose  of  establishing  a 
certain  stand  to  sell  various  things,  and 
that  the  n^llgeuce  in  allowing  a  certain 

eortlon  of  tbe  cellar  to  be  open  was  not 
is,  but  was  the  n^llgence  ot  the  person 
to  whom  he  let  It.  We  think,  ander  the 
drenmstances  of  this  case,  that  sacb  negli- 
gence on  the  part  of  the  persons  to  whom 
the  opening  above  tbe  cellar  was  let  was 
chargeable  to  Folsom,  and  that  he  was 
liable  for  any  negligence  on  the  part  of  the 
person  to  whom  b  thus  temporarily  let 
snch  opening,  although  sacb  person  him- 
self might  also  have  been  liable. 

2.  It  Is  Insisted  on  the  part  of  the  plain- 
till  to  error  that  there  was  a  variance  be- 
tween tbe  proof  submitted  by  Lewis  and 
the  allegations  In  his  declaration,  in  this : 
that  tbe  allegation  was  that  there  were 
certain  viands  and  other  things  In  this 
show-window  above  tbe  opening,  placed 
there  by  Folsom,  which  were  calculated  to 
tempt  one  passing  along  thestreet  to  look 
Into  tbe  window,  In  which  there  was  a 
gas-Ul^;  whereas  the  proof  showed  that 
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there  were  certain  boxes  for  oysters  and 
other  things  In  the  sbuw-wlndow  at  tbe 
time,  and  that  no  such  things  were  in  tbe 
8bow>window  as  were  alleged  in  tbe  decla- 
ration. '  This  alleged  variance  was  not 
material  to  tbe  merits  of  tbe  case.  It  Is 
enough  if  there  was  something  In  tbe  win- 
dow to  attract  attention. 

8.  We  have  looked  Intothecharge  of  the 
court.  We  think  the  law,  as  applicable 
to  the  facts  of  the  case,  was  correctly 
given  by  the  court  to  the  Jury ;  and  we  do 
not  think  the  requests  made,  on  account 
of  their  general  character  and  for  tbe  er- 
rors appearing  therein,  should  have  been 
given  by  tiie  conrt  to  the  Jury ;  and  there- 
tore  there  wan  no  error  in  charging  the 
Jury  as  the  conrt  did,  or  In  refusing  to 
charge  as  requested  by  the  plaintiff  In  er^ 
ror,  and  tbe  Judgment  ot  the  court  below 
Is  afBrmed.  Judgment  affirmed. 


Falvet  v.  Statb. 
(Suprmw  Court  of  Qtorgla.  Aicil  U,  1800;) 
BoneLABT  —  EviDBNca  —  PosaassioH  or  Stolsn 

GkX>DS. 

1.  Whape  stolen  goods  are  ftonnd  In  the  poasea 
Bkm  of  a  datondantiWiaiged  with  burglary,  ahortly 
after  the  commlsrion  of  the  offense^  a  charge  that 
"the  Jury  must  be  satisfl^d  that  he  did  not  get  pos- 
session of  them  hy  oommlttlng  any  bnt^lary  or 
larceny,  but  that  he  got  possesaion  of  them  in  an 
honeet  way, "  is  error. 

S.  It  Is  error  to  instruct  tbe  jury  that  unex- 
plained possession  of  stolen  pnmerty  would  alone 
warrant  the  convlotlon  of  a  defendant  oharged 
with  burglary. 

Error  from  superior  court,  Fulton  coun- 
ty ;  Marshall  .T.  Clabkk,  Judge. 

R.  J.  Jordnuy  for  plaintiff  In  error.  CL  D, 
Hill,  Sol.  Uen.,  tor  the  State. 

Blandpobd,  J.  Certain  exceptions  to 
tbe  charge  of  the  court  were  taken  by  tbe 
plaintiff  in  error. 

1.  One  Isthatthecourt  prred  in  charging 
that  tbe  defendant  "must  satisfactorily 
account  for  the  way  he  got  possession  ot 
the  goods,  to  tbe  satlirfactlon  of  the  Jury, 
and  the  Jury  must  be  satisfied  that  he  did 
not  get  possesHion  of  them  by  committing 
any  burglary  or  larceny,  but  that  he  got 
possession  of  them  In  an  honest  way,— a 
different  way,  and  it  should  be  an  honest 
way."  We  think  this  charge  was  error. 
When  a  house  baa  been  burglarized,  and 
goods  whIcL  were  therein  at  the  Ume  of 
tbe  burglary  are  shortly  thereafter  found 
In  tbe  possession  ot  a  person,  thejuryfrom 
that  fact  may  Inter  that  the  party  having 
possession  of  the  goods,  when  they  are 
not  accounted  for,  was  the  burglar.  But 
we  tliink  It  Is  error  to  charge  the  Jury 
that  they  must  be  satisfied  that  the  ac- 
cused did  not  get  possession  ot  the  goods 
by  committing  any  burglary  or  larceny, 
and  that  the  defendant  must  show  that 
he  got  them  In  an  honest  way,— "a  differ^ 
ent  way,  and  It  must  be  an  honest  way.  * 
If  the  defendant  could  show  that  begot 
the  goods  from  any  person,  whether  It 
was  in  an  honest  way  or  not,  the  Jury 
might  consider  the  way  In  which  be  got 
tbe  goods,  although  it  might  not  be  In  an 
honest  way,  snffldent  to  exonpt  tbe  per- 
son accused  from  the  crime  of  burglary. 

2.  Anothw  charge  complained  of  Is  this: 
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"Now.  grentlemen  of  the  Jury,  m  I  have 
•aid  tu  yoa.  yoa  have  heard  the  clrcum- 
fltantial  evidenre.  If  th«  circa  niatantlal 
evidence  is  sach  that  yon  bolleve  from  the 
evidence  the  defendant  was  found  In 
the  poseeeeion  of  the  soods,  and  the  pos- 
Msalon  to  Bnezplained,  that  fact  of  Itaelf 
would  tw  aafflclent  to  warrant  his  convlc- 
tlon. "  We  think  that  this  ctaarse  was  er> 
ror.  Theaccaoed  being  foandlntbepoeaes- 
Bton  ol  the  goods  would  not  ol  Itself  war- 
rant his  conviction.  That  would  be  a  qnes- 
tlonfor  the  Jury  toconslder.  If  thedefend- 
ant  was  found  in  possession  of  the.  goods 
shortly  after  the  crime  was  committed, 
that  would  be  a  drcamstance  for  the  Jury 
to  GOiuider  In  determining  whether  the  de- 
fendant was  guilty  of  thebnrglary  or  not. 
It  is  a  matter  tor  the  Jary  to  conBlder.  It 
wae  not  a  question  for  the  court  to  de- 
termine, as  a  matter  of  law,  that  that  of 
Itself  would  warrant  a  conviction  for  the 
offense  charged.  So  we  think  the  court 
committed  error  in  this  case,  and  there 
ought  tobe  a  new  trial;  aud  the  Judgment 
Is  reverfted. 


Jbneinb  et  al.  vt  Jrnsinb. 
(fiupreme  Cowt     Owrgia.  April  14, 18M.) 
jHrnranoir— Ba>  Jdsiuta,— Vsxatioiib  IdnsA- 

TXOK. 

The  peUtloner  obtalDed  &  decree  for  alimony 
against  ber  busband,  and  an  order  for  its  entorce- 
meot  against  a  lot  purobased  by  blm,  the  deed  to 
whiob  had  been  taken  In  the  name  of  reesondent 
to  defeat  peUtloner*a  right  to  supporL  In  that 
action  reapoBdent  waa  made  a  party.  After* 
wards  a  deoree  was  entered  xmSme  ^ich  an  ex- 
ecution issued,  and  the  lot  was  levied  on,  and  ad- 
vertised for  sale,  whereupon  the  mother  of  re- 
spondent filed  a  in  forma  pauperto.  Up- 
on petitioner  applying  for  a  reoeiver  the  claim  was 
wltndrawn,  ania  the  lot  agidn  advertised  for  sale, 
to  prevent  wblch  respondent  obt^aed  a  temporary 
restralnioK  order  on  oer  appUcatioo,  alleging  that 
the  verdict  and  deoree  were  obtained  fay  perjury. 
On  final  beaiiag  an  injunction  was  refused,  and 
an  appeal  from  the  order  of  refusal  Is  sUU  pend- 
tng.  ypon  a  sale  being  a|^  advertised  respond- 
ent filed  a  (dalm  in  forma  pauperis,  wbloh  result- 
ed in  a  further  poelnonemmt  thereof.  Held,  that 
respondent  oannot,  or  an  attempt  to  renew  llttga- 
tloD  In  which  her  rights  were  adjudicated,  de- 
prive petiUoner  of  the  fruits  of  her  decree:  and 
an  order  enMnlng  the  fnrUier  prosecution  m  her 
Olalm,  and  for  the  sale  to  prooeed,  was  proper. 

Error  from  superior  conrt,  Fulton  coun- 
ty; MAR8BALL.J.  ClJLRKIC,  Juflge. 

Theresa  Jenkins  filed  her  petition 
against  Joste  Jenkins,  ai/sA  Josle  Crisler, 
and  John  R.  Jenkins,  making  the  follow- 
ing all^ations:  On  Jutie  27,  1887,  peti- 
tioner filed  in  Fulton  superior  court  ber 
application  lor  injunction  and  receiver 
against  the  defendants,  Incorporating  in 
theapplicatlon  a  prayer  lor  permanent  ali- 
mony against  John  R.,  to  be  made  charge- 
able on  the  premises  described  In  thef^>- 
plicatlon.  A  temporary  restraining  order 
was  granted,  and  afterwards  an  Injonc- 
tion.  On  September  12, 1888,  the  case  was 
tried  before  a  Jury,  and  a  verdict  had  in 
favor  of  petitioner.  A  motion  lornew  trial 
was  made  and  overruled.  On  MarU,  1889, 
execution  was  issued  and  levied  on  the 
premises  described  in  the  verdict,  and  the 
properl7  was  advertised  to  be  sold  the 
fins  TnieBay  in  June  following,  bat  it  was 


not  sold,  a  claim  being  flled  In  the  name 
of  tbe  mother  of  the  said  Josle,  with  pau- 
per affidavit.   Petitioner  filed  ber  petition 
asking  the  appointment  of  a  receiver  to 
take  charge  of  the  property,  etc.,  and 
when  it  was  served  on  defendants  the 
claim  was  withdrawn.  The  property  was 
again  advertised,  and  Josiehad  petitioner 
arrested,  under  a  wairant  charging  her 
with  pei^ury,  hoping  thereby  to  defeat  the- 
verdict,  but  petitioner  was  discharged. 
Then  Josle  filed  a  voluminous  paper, 
claiming  that  the  verdict  was  obtidned  by 
perjury  on  the  part  of  petitioner,  and  ask- 
ing that  the  sheriff  be  enjoined  from  sell- 
ing tbe  property.  A  temporary  reatratn- 
tng  order  was  granted,  ana  the  sale  asaln 
postponed,  but  at  tbe  hearing  lAe  injunc- 
tion wae  denied,  and  the  case  carried  to 
the  supreme  court  on  pauper  affidavit, 
where  It  is  now  pending.  No  order  hav- 
ing bem  taken  continuing  tbe  foniier  re- 
straining .  order,  the  property  was  again 
advertised,  and  would  have  bean  1013  on 
December  S,  1889,  but  Joirie  tiled  a  claim  to 
it,  Ib  forma  pauperia,  which  the  sheriff  ac- 
cepted, and  the  sale  was  again  postponed. 
To  the  petition  first  flled.  on  June  27,  1887, 
none  of  the  defendants,  except  Josle,  made- 
answer,  flud  her  rights  in  the  premisea 
were  fully  adjudicated  by  the  Jury,  and 
the  claim  Is  not  bona  tide,  but  fraudulent, 
tor  tbe  purpose  of  hindering  petitioner  In 
her  Just  rights.  Defendants  are  in  pos- 
session, and  have  been  ever  ^nce  the  fflinip 
of  tbe  original  petition  In  1887,  and  ar» 
insolvent.   Petitioner  is  poor,  and  the 
dockets  are  crowded,  which  fact  dttfend- 
ants  know,  and  hope  to  retain  possession 
thereby  until  the  claim  can  be  reached  in 
Its  order.  The  property  Is  worth  about 
$10  per  month  rent,  and  it  detoidanta  are 
allowed  to  remain  opon  it  without  inter- 
fermce  It  will  be  rnn  down,  and  not  satis- 
fy the  Judgment.  The  costs  are  enntlDual- 
ly  increasing,  etc.   Petitioner  prayed  that 
a  receiver  be  appointed  to  take  charge  of 
the  property,  rent  it.  and  collect  tbe  rent, 
and.  If  it  could  be  legally  dune,  that  part 
of  the  rent  might  bepald  her;  that  dtfend- 
ants  be  enjoined  from  Intorfning  in  any 
manner  with  the  property,  ur  with  the 
rents,  or  with  the  receiver;  for  general  m- 
Uef,  etc.   By  amendment  she  alleged  that 
the  Issue  made  by  tbe  claim  had  been  fully 
adjudlcjited  under  the  petition  of  Jane  27, 
1887,  the  court  being  of  compete  t  Jurisdic- 
tion, the  verdict  fully  sustaining  her  al- 
legations, and  establishing  that  she  and 
John  R.  Jenkins  were  husband  and  wife; 
the  decree  rendered  thereon  was  affirmed 
by  the  supreme  court,  and,  Josle  Cris- 
ler  not  b^ng  Jenkins'  lawful  wife,  ta» 
could  not  pass  the  title  to  ber  tor  the 
consideration  set  up  in  the  defendant's 
former  answer,  and  as  It  appears  in 
the  deed,  so  as  to  defeat  petitioner's 
rights.  [Mendant  demurred  on  thegronnd 
that  there  was  no  equity  In  the  pe- 
tition, and  that  the  facts  stated  in  it 
and  in  the  amendment  to  it  did  not  enti- 
tle petitioner  to  equitable  relit^  as  prayed. 
She  answered  denying  that  herrightswere 
adjudicated  In  the  former  case  of  petition- 
er against  her  and  John  R.  She  asserted 
that  the  conrt  and  Jury  In  that  case  did 
not  pass  on  her  rights  no^om  tbe  deed; 
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that  the  Issne  of  fraud  raised  In  the  case 
was  not  passed  on,  nor  the  validity  of  the 
deed,  and  that  no  verdict  and  decree  were 
rendered  against  her;  that  all  qaeetions 
and  isBaes  raised  asalaet  her  were  not 
passed  apon»  and  for  thta  reason  she  tn- 
fllsts  tbat  the  verdict  is  void,  and  that  she 
Is  not  preelnded  from  asserting:  ber  rights 
by  claim  to  the  property.  She  farther  al- 
leged that  her  claim  was  filed  In  good 
faith,  as  was  also  her  pauper  afHdavlt,  as 
stie  could  not  give  bond  and  security  as 
required  by  law.  Her  claim  was  not  filed 
for  the  purpose  of  d^ay,  and  If  the  dock- 
ets were  crowded  It  was  not  ber  faalt, 
and  thiM  Is  not  a  good  reason  wby  lajunc- 
tion  should  be  granted,  and  a  receiver  ap- 
pointed. The  property  Is  In  good  condi- 
tion, is  kept  so  and  is  enhancing  In  value, 
and  if  her  claim  is  not  sustained  it  will  be 
more  than  suftlclent  to  meet  petltiouer's 
demands.  It  Is  worth  about  9600,  and 
there  is  now  only  due  petitioner  $225,  be- 
sides 950  allowed  for  attorneys'  fees.  The 
{petition  of  this  drtendant  for  Injunction 
and  to  set  aside  said  verdict  and  decree  is 
now  pending  In  the  supreme  court,  and 
she  awaits  a  favorable  termination  of  It, 
at  an  early  day. 

Upon  the  hearing  for  temporary  Injunc- 
tion the  petitioner  put  in  evidence  the  bill 
filed  by  her  In  18K7.  It  alleged,  In  brief, 
that  she  and  Jenkins  were  married  in 
June,  1SA2,  in  New  York,  and  came  to  At- 
Iniita  In  1K84,  where  be  deserted  her  and 
their  child,  and  refused  to  aid  in  their  sup- 
purt,  though  possessed  of  ample  means, 
anil  ahe  was  forced  to  take  legal  steps  to 
make  blm  do  so.  and  be  was  required  to 
pay  her  $6  per  month,  which  be  paid  for 
six  months,  since  which  time  he  nae  paid 
nothing.  She  Is  not  able  to  suppurt  her- 
self and  child.  Jenkins  married  JosleCria- 
ler  in  October,!)^,  not  withstanding  Josle 
knew  that  Jenkins  was  petitioner's  hus- 
band. Some  time  In  1886  Jenkins  bought 
a  lot  in  Atanta,  (deHcribing  It,  it  being  the 
lot  now  in  quevUon,)  and  deeded  It  to  Jo- 
sle. Petitioner  does  not  attach  a  copy  of 
the  deed  becauselt  Is  not  in  her  possession 
or  control,  and  she  does  not  know  the 
connlderatlnn  of  It,  but  she  requires  and 
notifies  said  Josle  to  produce  it,  as  welt  as 
all  other  deeds  to  the  property.  She 
prayed  that  [termanent  alimony  might  be 
df*creed  to  her  and  the  child,  to  be  made 
Clinrgeable  on  the  property,  and  that  said 
sale  be  set  aside  and  declared  void.  She 
further  prayed  the  appointment  of  a  re- 
cover to  take  charge  of  the  prupertypend- 
Ins  the  litigation,  that  Injunction  be 
granted  reBtraiulng  either  ol  defendants, 
said  Jenkins  and  said  Josle,  from  selling 
or  trauHferring  the  property,  for  general 
relief,  and  for  subpoena.  This  bill  was 
served  upon  both  of  defendants, —upon  Jo- 
sle personally.  It  was  amended,  and  a 
clinrge  made  that  Jenkins  had  no  other 

Sroperty  than  that  mentioned,  which  he 
a(\  deeded  to  Josle  to  defeat  the  right  of 
petitioner  and  his  child  to  a  support  from 
him;  that  JoHte  accepted  the  deed  know- 
ing thia  to  be  his  object;  that  after  the  al- 
lefced  marriage  of  defendants  an  indict- 
ment was  found  against  Jenkins,  and  he, 
knowingthat  be  had  violated  the  law,  fled 
the  country;  that  petitioner  had  been  put 
v.ll8.E.no.l2~^ 


to  the  expense  of  employing  counsel. 
There  was  also  put  in  evidence  the  answer 
of  Josle  to  this  bill.  It  denied  that  com- 
plainant and  Jenkins  were  married  as 
charged,  or  that  respoudent  was  in  any 
sense  the  cause  of  ths  separation.  Admit- 
ted respondent's  marriage  to  Jenkins,  the- 
purchase  of  the  property  by  him,  his  hav- 
ing conveyed  It  to  ber,  and  that  she  was- 
In  possession,  but  denied  any  knowledge 
or  notice  of  the  alleged  marriage.  It  de- 
nied that  tbore  was  ever  any  judgment  ol 
the  court  requiring  Jenkins  to  pay  com- 
plainant alimony.  Asserted  that,  as  to- 
alimony,  complamant's  rights,  If  she  had 
any,  rested  on  a  contract  between  Jen- 
kins and  herself,  dated  Octobn-  8, 1878,  to 
which  respondent  was  no  party.  Com- 

Jlalnant,  never  having  been  married  to 
enklns,  is  not  entitled  to  alimony,  etc. 
Respondent  prayed  that  the  bill  be  dis- 
missed tor  want  of  equity,  and,  If  not  dls- 
mlsaed,  that  the  court  r^use  to  place  the 
proper^  In  the  hands  of  a  recover,  and 
refuse  an  Injunction,  or.  If  Injunction  be 
granted,  that  complainant  be  required  to 
give  bond  or  good  security.  Respond«kt 
denied  having  taken  the  deed  to  the  prop- 
erty with  any  notice  ol  complainant's 
claim  of  a  previous  marriage,  or  of  any 
charge  thereon  for  the  support  of  com- 
plainant and  ber  child,  and  dented  that 
the  deed  was  given  or  accn>ted  for  the 
purpose  of  defeating  any  right  of  com- 
plainant or  her  child.  It  appeared,  fur- 
ther, that  upon  this  bill  and  answer  the 
Jury  found  that  Jenkins  should  pay  the 
complainant,  for  the  support  of  herself 
and  child,  $15  per  month,  on  the  first  day 
of  each  month  following,  and  should  also 
pay  to  her  as  coonsd  fees  $60;  all  of  said 
amounts  to  be  a  Hen  on  the  land.  This 
verdict  was  rendered  September  12, 1888. 
Upon  it,  on  May  1,  1889,  a  bubo  pro  tuae 
decree  was  entered,  decreeing  that  com- 
plainant recover  of  Jenkins  $16  per  month 
as  alimony,  b^innlag  on  October  1, 1S88, 
and  $60  as  counsel  fees,  and  that  the  same 
should  be  a  Ufm  on  the  premises  described 
in  the  bin,  and  that  defendant  (Jenkins) 
pay  the  costs.  Upon  this  decree  execution 
issued,  on  May  8, 1889,  against  Jenkins, 
and  against  the  property,  for  $15  per 
month,  as  alimony,  from  October  1, 1888, 
principal,  with  interest,  attorneys*  fees, 
and  costs.  On  May  8.  1889,  It  was  levied 
on  the  property.  It  was  admitted  that 
the  mother  of  said  Josie  filed  a  claim  io 
forma-  panperta,  and  that  this  claim  was 
withdrawn.  It  was  also  admitted  that, 
pending  the  second  advertlsemeut,  said 
Josle  had  petitioner  arrested,  under  a 
warrant  charging  her  with  perjury  In  the 
original  case,  on  the  hearing  of  which  she 
was  discharged.  Also  that  Josle  then  filed 
her  petition  for  Injunction  against  the 
sheriff,  and  against  said  Theresa,  claiming 
that  the  verdict  was  obtained  by  perjury. 
That  Injunction  was  denied,  and  that 
brunch  of  the  case  is  now  pending  In  the 
supreme  court.  Also  that  the  property 
was  given  In  for  taxes  at  $600  for  18»9, 
and  that  the  cost  In  all  the  proceedings 
exceeded  $160.  It  waa  shown  that,  on  De- 
cember 8,  1888,  Josie  Jenkins  Interposed 
her  claim  in  tormA  pauperis.  Evidence 
was  InCrudnced  tending  to  show  that  the 
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property  was  In  good  condition,  and  not 
SomKto  waste,  bat  was  kept  In  good  re- 
pair by  defendant,  that  it  was  enhancing 
In  value,  and,  with  the  Improrements 
thereon,  was  worth  $800.  The  presiding 
Judge  ordered  that  defendant  be  enjoined 
from  proceeding  further  with  her  claim, 
and  that  the  execution  proceed,  and  to 
this  defendant  excepted. 

John  A.  WimpjTt  for  plainttlb  In  oror. 
R.  J.  JordaDf  lor  defendant  in  eRor, 

SiHHONs,  J.  There  was  no  error  in 
granting  the  injunction  in  this  case.  The 
plaintltf  in  error  has  no  right  to  complain 
of  the  Injunction.  AH  the  matteni  which 
she  Bets  out  in  her  claim,  and  in  her  an- 
swer to  this  petition,  have  been  folly  ad- 
judicated against  her,  and  she  has  no  right 
to  deprive  the  defendant  In  error  of  the 
fruits  of  the  decree  in  the  original  bill  by 
setting  up  a  claim  and  attempting  to  re- 
new the  litigation  adjudicated  In  the  orig- 
inal bill.  The  lodge  of  the  superior 
court,  if  in  tenn.shoold  call  the  claim  case 
and  dismiss  It,  and  allow  the  execution  to 

Eroceed,  nnlees  the  decree  on  the  original 
111  is  complied  with  by  John  B.  Jenkins. 
Judgmait  alllrmed. 


DODOB  T.  SpIBBS. 

(Supnme  Court  of  Chorgkt.  Jone  8,  1890.) 
EncrHMT— TiTLB— Injdnotton. 
A  decree  In  favor  of  the  plaiDtill,  and 
■gi^nat  the  bein  at  law,  agents,  attorneys,  and 
transferees  of  the  grantees  named  In  an  outstand- 
ing deed  from  one  through  whom  he  claims  title, 
directing  all  of  the  defeodaots  to  convey  to  him, 
and  enjotniiw  them  from  seUIng  or  interfering 
trlth  the  lands  dewirlbed,  oreatei  s  perfeot  eqaii^ 
ther^,  on  whkdi  an  ■etlon  in  fldeotment  miqr  be 
malDtidiwd. 

Error  from  superior  conrt,  Telfair  coun- 
ty ;  BOBBRTS,  J  udge. 

Hill  &  Hania,  R.  B.  Hlaes,  De  Lacy  & 
Bishop,  and  Lanier  dk  Andergoo,  for  plain- 
tiff In  error.  L.  A.  Hall  and  T.  B.  Feidar, 
Jr.,  by  HarrlBon  A  PeephBt  for  defendant 
in  error. 

Bl&ndfobd,  J.  Dodge  brought  his  ac- 
tion of  ejectment  to  recover  possession  of 
certain  land.  Upon  the  trial,  he  Intro- 
duced in  evidence  certain  plats  and  grants 
from  the  state  to  Peter  J.  Williams,  of  the 
county  of  Baldwin,  a  deed  from  the  heirs 
at  law  and  executor  of  Wllllanis  to  Will- 
iam Pitt  Eastman,  and  acoaveyance  from 
Ewtman  to  himself.  The  defendant  In- 
trodnced  a  deed  to  the  premtees  In  dispute 
from  Peter  J.  Williams  to  Chase,  Colby, 
and  Crocker,  dated  February  28, 1834.  The 
plaintiff,  In  rebuttal,  Introduced  an  exem- 
plified copy  of  a  record  from  the  United 
States  circuit  court  of  the  southern  dis- 
trict of  Georgia  of  a  case  between  Dodge, 
the  plaintiff,  and  certain  persons  therein 
named  as  heirs  at  law  of  Colby,  Chase,  and 
Crocker,  and  certain  other  persons  as 
a^nts.  attorneys,  and  transferees  of  the 
heirs  at  law  of  Colby,  Chase,  and  Crocker. 
The  record  consisted  of  a  bill  in  equity, 
and  a  decree  thereon.  The  bill  alleged, 
and  It  was  so  found  by  the  decree,  that 
Colby,  Chase,  and  Crucker  were  the  agents 
of  the  Georgia  Lumber  Company,  hav- 


ing bought  the  lands  mentioned  In  tbe 
deed  from  Williams  to  themselves  with 
money  belonging  to  the  Georgia  Lum- 
ber Company ;  that  they  attempted  to 
convey  these  lands  to  the  Georgia  Lum- 
ber Company  by  a  de<pd  which  was  Imper- 
fectly executed;  that  the  Georgia  Lumber 
Company  sold  and  conveyed  th^  lands 
to  otber  penons;  and  that  Bn^ly  the 
lands  were  conveyed  to  Dodge,  the  plain- 
tiff. It  was  decreed  that  the  h^rs  at  law 
of  Colby,  Chase,  and  Crocker,  and  all  the 
defendants  in  the  bill  claiming  under  tbem, 
execote  to  Dodge  their  deeds  ol  conrey- 
ance  to  the  lands  In  qoestion ;  and  tbey 
were  enjoined  from  setting  or  disposing  of 
Boch  lands,  tither  by  themselves  or  thdr 
Bffoits  or  attorneys  in  fact  or  in  law,  or  In 
any  wise  Interfering  therewith.  Thecoort 
below  held  that  this  record  and  decree  ot 
the  United  States  court  did  not  show  title 
in  Dodge;  and  this  ruling,  we  think,  was 
error.  We  thlok  the  effect  of  the  decree 
was  to  put  Into  Dodge  a  perfect  equity; 
and,  as  to  tlw heirs  at  law  m  Colby. Chase, 
and  Crocker,  his  equity  was  complete,  so 
that  he  eonld  maintain  ^ectment,  and  re- 
cover upon  his  eqnitable  title.  This  conrt 
has  repeatedly  held  that  a  plaintiff  in  eject- 
ment may  recover  upon  an  equitable  title 
when  the  same  Is  a  perfect  eqaitj.  Judg- 
ment reversed. 


Watson  v.  Statb. 
(3upnm»  Court  ttf  Omivia.  April  SI,  1810.) 
CaBnOBi.Ri— Boim— Approvix,  bt  m  Jxtdm. 
Where,  in  his  response  to  a  writ  of  certio- 
rari, the  county  judge  retonw  a  bond  given 
i^)pUoaat  during  the  proceedlnga  in  tbe  case,  it  is 
an  approval  by  Him  of  tbe  bond  as  Taqnired  by  law. 

Error  from  superior  conrt*  BfcDoflls 
county;  Ronby,  Judge. 

Titos.  E.  Watson,  for  plaintiff  in  eiror. 
P.  B.  Johnston  and  Boylcin  Wright,  Sol. 
Gen.,  for  the  State. 

Blandfobd,  J.  Watson  was  indicted  In 
the  county  cuart  of  McDnffle  for  selliug 
liquor,  and  was  found  guilty.  He  preseot- 
ed  to  the  Judge  of  the  superior  court  his 
petition  for  certiorari,  allcf^ng  that  he  was 
improperly  convicted.  The  certiorari  was 
sanctioned  by  the  Judge,  and  when  the 
case  came  up  for  a  hearing  a  motion  to 
dismiss  the  writ  of  certiorari  was  made, 
upon  the  ground  that  Watson  had  giren 
no  bond  assessed  by  tbe  county  Judge,  and 
approved  as  required  by  law.  It  appeara 
from  the  record  that  the  county  Judge,  in 
response  to  the  writ  of  certiorari,  returned 
a  bond  which  had  lieen  given  by  Watsun 
with  security,  as  a  part  of  the  proceed- 
ings Id  thecase.  We  think  this  was  equiv- 
alent to  an  approval  of  the  bond  by  the 
county  Judge,  and  therefore  we  think  tbe 
court  erred  in  dismisslDg  the  writ  of  cer- 
tiorari for  the  reason  stated.  Judgmoit 
reversed. 


Howard  v.  Glxnn. 
(SuprertM  Court  of  Oeoryia.   April  81, 18M.) 

COBFOBATIOIfB  — LUBILITT  OT  StOCKHOLDBU— 

Right  op  Teostbs  to  Bue. 
1.  A  stockholder  of  a  corporation  Is  bound  by 
the  decree  of  aooort  of  oompe^t  juriadistion,  in 
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a  mtt  bj  the  oredltors  agalnat  It,  though  he  ha  a 
DOD-reslaent,  and  not  jrarsimidly  aerred. 

8.  The  trustee  appelated  hy  a  decree  to  sae 
for  and  colleot  the  nnpald  suhsciiptlons  has  a  riffbt 
to  brtog  saoh  salts  agidnst  stockholders  In  owr 
states,  who  had  no  perscmal  noUoe  of  the  soit 
against  the  corporation. 

8.  Fraad  on  tb«  part  of  the  corporation,  in  in- 
dnoInR  the  stookhcddra  to  sabacribe,  ia  not  avail- 
able as  a  defense  ia  a  suit  by  Its  creditors  to  col- 
leot the  nnpiUd  aQbacripUons. 

4.  A  plea  that  the  decree  provided  that  If  the 
stookholaers  would  pay  a  certain  per  cent-,  of 
their  snbsoilptlons  by  a  given  time  It  would  be 
snfflcient  to  satisfy  the  Indebtedness  of  the  cor- 
p<n:«Uon,  Is  bad,  U  It  falls  to  aUege  that  defend- 
ant paid,  or  c^ered  to  pay,  that  par  cent. 

&  The  faot  that  the  tmstealias  settled  with 
and  released  other  stockholders  oonatitutea  no  de- 
fence. 

6.  Defendant  Is  not  released  from  liaUIlly  on 
faia  snhsoripticai  beoaaae  the  corporation  ohanged 
ita  name  after  he  snhscribed. 

7.  It  beinv  shown  that  tiie  companr  to  the 
•took  9i  whliA  defiBndMDt  admittedly  snbseribed 
is  the  same  as  that  in  the  name  of  wbleh  suit  Is 
broaght,  its  books  are  propeily  admissible  as  e?l- 
denoe  of  hia  auhacription, 

8.  Where  the  main  Issue  is  whether  defendant 
was  a  subscriber,  and  la  one  plea  be  admits  that 
he  did  subeoribe  to  the  stock  of  a  company  proved 
to  be  the  same  as  the  one  In  the  name  of  which 
euit  is  brought,  snch  admission  can  be  used  against 
him  in  the  bial  of  other  pleas. 

Error  from  enperlor  court,  Bicbmond 
county;  Honey,  Judge. 

F.  B,  Miller,  for  plaintiff  In  error.  Cbi- 
boun,  Kiag  A  Spaiding,  and  C.  H.  Cohea, 
for  defendant  In  error. 

Blakdfobd,  J.  At  the  appearance  term 
the  dtfendanL  filed  a  motion  to  dlsmlw 
the  plaintiff's  declaration  on  the  tcround 
that  be  failed  to  annex  a  copy  of  the  wrlt- 
t«n  terms  of  Bubscrlption,  and  copies  of 
the  proceedings  rderred  to  In  bla  declara- 
tlOQ,  with  a  copy  of  the  call  for  tlie  en- 
forcement of  which  this  action  was 
brooKht.  Subject  to  this  motion,  dntoid- 
ant  pleaded:  (1)  That  the  National  Ex- 
prees  ft  Transportation  Company  was  not 
on  the  I4th  day  of  December,  1880.  a  body 
politic  nnd  corporate,  as  alleged  In  the 
plaintiff's  declaration;  (2)  that  the  plain- 
tiff is  not  a  legally  appointed  trustee,  and 
antborlied  to  Institute  this  action  by  vlr- 
tae  of  his  appointment;  (S)  that, If  the  de- 
fendant ever  sabscrlbed  to  stock,  it  waa 
to  the  National  Bxpreae  Company,  whose 
charter  was  amended  without  the  kuowl- 
edfce  or  sanction  of  this  defendant,  (4,6, 
6)  the  statute  of  limitations.  When  this 
casbcame  onto  be  tried,  the  court  ordered 
these  pleas  strteken,  and  OTerruled  the 
motion  to  dlsmlas  the  plaintill's  dedora- 
tion. 

1.  In  onr  opinion,  the  plaintiff's  dedans 
ticm  set  forth  a  cause  of  action  i^ainatthe 
defendant.  The  declaration  substantially 
Alleged  that  Howard  was  a  subscriber  to 
the  National  Express  &  Transportation 
Companyfor  16  shares  of  Its  capital  stock, 
amounting  to  the  sum  ot  91,600 ;  that  this 
company,  haying  become  Insolvent,  made 
an  assignment  to  certain  persons  as  trus- 
tees ;  that  certain  creditors  of  this  com- 
pany filed  a  bill  in  the  dty  court  ot  Rich- 
mond, upon  which  there  was  a  decree  ren- 
dered, praying  tbat  the  defendant  In  error, 
Glenn,  should  be  appointed  a  trustee  with 


antborlty  to  sue  and  collect  from  the  cor- 
porators of  the  National  Express&Trans- 
portatlon  Company  a  certain  assessment 
and  call  made  upon  them  by  the  decree  of 
tbat  court.  The  officers  or  persons  repre- 
senting the  National  Exprras  &  Transpor- 
tation Company  weremade parties  defend- 
ant to  that  bill.  We  think,  83  far  as  How- 
ard had  any  interest  In  thiscompany,  that 
he  was  represented  by  the  corporation  in 
that  case,  and  that  he  was  bound  by  the 
decree  rendered  in  the  same,  (It  being  ren- 
dered by  a  court  of  competent  Jurlsdiis 
tlon,)  notwithstanding  tbat  Howard  may 
at  tbetlme  have  been  a  dtdsen  of  Oeorglat 
and  may  not  hare  been  served  with  any 
process  in  tbat  case.  So  we  think  the 
court  did  right  to  overrule  the  demurrer 
of  defendant  to  the  plaintiff's  declaration. 
We  think,  also,  that  the  pleas  first,  sec- 
ond, and  third  and  fourth,  fifth,  and  sixth 
were  properly  dismissed  on  demnrrer  by 
the  court.  We  think  that  Olenn  was  duly 
appointed  a  trustee,  and  as  such  had  a 
right  to  bring  this  suit ;  and  that  It  the 
defendant  subscribed  to  stock  In  the  Na- 
tional Express  Company,  although  the 
charter  may  have  been  amended  without 
his  knowledge  or  sanction,  so  as  to  make 
It  the  National  Express  ft  Transportation 
Company,  this  did  not  relieve  the  defend- 
ant from  any  liability  to  pay  up  his  un- 
paid stock,  this  not  being  such  a  material 
alteration  of  the  charter  as  would  relieve 
the  dtfendant,  Howard;  and  this  court 
held  in  81  Oa.  888,  8  S.  E.  Rep.  636,  In  this 
same  case,  that  the  statute  of  limitations 
did  not  apply  to  the  same. 

2.  We  think  there  was  no  error  of  the 
court  in  holding  that  the  first  plea  ot  tbe 
defendant  In  this  case  was  Insuffident,  in 
that  it  alleged  that  the  action  brought  by 
the  plaintiff  did  not  set  forth  the  outstand- 
ing creditors  for  whose  benefit  the  same 
was  Instituted,  the  decree  of  the  court  In 
TlrKlnla  having  set  forth  snch  cn^dltors; 
and  we  hold  that  that  decree  was  binding 
on  the  defendant,  Howard,  as  to  all  ma^ 
ters  therein  contained.  If  he  was  a  cor^ 
porator  In  the  National  Express  ft  Trans- 
portation Company. 

8.  It  is  alleged  as  error  that  tbe  court 
erred  In  striking  the  second  plea  of  de- 
fendant ;  that  the  decree  of  tbe  chancery 
court  of  the  dty  of  Richmond  of  December 
14, 1880,  set  forth  in  the  petition,  was  not 
snch  a  contract  of  record  as  was  binding 
upon  him  personally  for  any  purpose,  in 
that  tbe  court  was  without  Jurisdiction 
over  him  as  a  resident  citlxen  of  the  estate 
of  Georgia,  who  was  never  served  with 

grocess  therein,  who  never  appeared,  or 
ad  notice  thereof,  until  tbe  Institution  ot 
this  suit.  We  think  that  when  thecorpora- 
tlon  was  sued  at  the  instance  ot  creditors, 
and  was  duly  served,  Howard  was  bound 
as  acorporator  by  any  proceeding  In  that 
case,  and  there  was  no  error  In  striking 
the  second  plea. 

4.  Wo  think  the  third  plea  was  also  prop- 
erly stricken  by  the  court,  inasmach  as  we 
think  that  whatever  fraud  may  have  been 
committed  by  the  corporation  would  not 
operate  to  defeat  an  action  by  the  cred- 
itors of  the  corporation, however  It  might 
be  as  between  the  corporation  and  a  cor- 
porator. Persons  who  gave  credit  to  this 
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corporation  would  not  be  bound  by  any 
fraud  between  tbe  corporation  and  the 
corporatorB.  As  between  tbe  corporation 
and  a  corporator,  such  defense  may  or 
may  not  have  been  good ;  but,  as  between 
a  trustee  appointed  by  a  court  to  bring 
suit  and  collect  the  unpaid  aubacriptions 
of  a  corporator,  no  each  defense  could  be 
made. 

5.  We  think  the  fourth  plea  was  prop- 
erly stricken  on  demurrer,  in  this:  that 
while  It  alteged  the  decree  of  the  court  in 
this  case  in  Virginia,  to  the  ^ect  that  if 
the  stockholders  should  pay  a  certain  per 
cent.  Dpon  their  subscriptions  within  a 
certain  time,  this  would  be  sufficient  to 
pay  otf  the  Indebtedness  of  the  company, 
the  pica  did  not  allege  that  there  was  any 
tender  or  offer  on  the  part  of  defendant  to 
pay  under  that  decree,  within  the  time 
therein  prescribed,  tbe  amount  prescribed 
to  be  paid.  To  avail  himself  of  that  de- 
cree, the  defendant  should  have  paid,  or 
have  offered  to  pay,  the  amount  specified 
ill  the  decree.  No  sach  all^ation  appears 
in  this  plea,  and  therefore  It  was  properly 
stricken. 

6.  It  Is  complained  that  the  court  erred 
in  striking  the  fifth  plea,  or  so  mncfa  there- 
of as  aUegoA  that  taa  salHKrlption  was  in- 
duced by  fraud,  and  is  void  for  false  and 
fraudulent  representations  made,  and  for 
the  fraudulent  suppression  of  material 
facts  concerning  said  company,  the  court 
allowing  the  words  to  stand  In  said  plea; 
that  defendant  at  no  time  became  a 
subscriber  to  the  National  Express  ft 
Transportation  Company;  that  he  did 
sign  a  paper  sabscriblng  to  the  National 
Express  Company  tor  IB  shares  of  tbe  cap- 
ital stock,  whether  Howard  became  a 
stockholder  In  this  company  by  subscrip- 
tion which  was  induced  by  fraud  practiced 
upon  him  or  not,  if  he  did  become  a  stock- 
holder In  said  company,  he  Is  liable  to  tbe 
creditors  of  the  company  tor  so  much  of 
his  unpaid  stock  as  might  be  necessary  to 
pay  the  company's  debts,  taken  in  eonneo 
tlon  with  tbe  other  corporators  of  the 
company ;  and  whether  fraud  was  prac- 
ticed upon  him  or  not  would  make  no  dif- 
ference ajs  to  the  creditors.  It  would  be  a 
question  between  him  and  tbe  corporation, 
with  which  the  creditors  had  nothing 
to  do.  So  Tre  think  the  court  committed 
no  error  in  striking  that  portion  of  the 
fifth  plea  complained  of.  We  think  the 
sixth  plea  was  properly  stricken,  for  the 
reasons  stated  In  Justification  of  the  court 
in  strlkitig  a  portion  of  the  fifth  plea. 

7.  In  the  seventh  plea,  which  was  also 
stricken  by  the  court,  It  Is  alleged  that  the 
plaintiff  had  settled  with  and  released 
from  liability  several  stockholders  under 
said  decree,  and  defendant  contends  that 
this  Is  equivalent  to  a  release  of  himself. 
We  think  the  court  properly  struck  this 
plea.  The  defendant  Is  hound  to  the  cred- 
itors upon  his  HubHcrfptlon  to  tbe  capital 
stock  uf  this  company,  and  whether  other 
stockhoiderB  were  released  or  not  is  a 
matter  with  which  he  has  no  concern,  un- 
less this  action  on  tbe  part  of  thecreditors 
or  their  agent  increased  bis  liability. 

8.  For  the  same  reason  we  think  the 
court  was  right  in  striking  the  eighth  plea, 
vhichls  complained  of,  and  also  the  ninth 


plea.  When  the  plaintiff  below  showed 
that  he  bad  been  duly  appointed  a  trustee 
by  a  court  having  competent  Jurisdic- 
tion, to  recover  of  the  stockholders  of  this 
company  their  unpaid  snbscriptluns.  for 
the  purpose  of  paying  olf  the  creditors  of 
the  corporation,  and  when  the  plaintiff 
showed  that  defendant  was  u  stockboldec 
and  had  subscribed  so  many  shares  to  the 
capltui  stock  of  this  company,  and  that 
the  court  bad  made  an  assessment  upoa 
tbe  stockholders  fur  a  certain  per  cent,  up- 
on the  stuck  subscribed,  and  authorized 
him  tu  sue  and  collect  the  same,  we  think 
he  made  out  a  case  which  entitled  blm  to 
recover,  notwlthstandlog  any  fraud  which 
might  have  been  practiced  upon  tbe  stf>ck- 
holder  to  procure  his  subscription  to  tbe 
capital  stock  of  this  company  by  tbe  cor- 
poration or  its  agents.  Fraud  thus  prac- 
ticed upon  the  subscriber  was  a  matter 
which  (Ud  not  affect  tiie  credlton  of  the 
corporation.  The  great  question  In  this 
case  is  whether  tbe  defendant,  Howard, 
who  is  now  the  plaintiff  in  error,  was  a 
corporator  and  a  subscriber  to  thecapital 
stock  of  tbis  company.  He  admits  by  his 
plea  that  he  did  subscribe  tu  15  shares  of 
the  capital  stock  of  the  National  Expreea 
Company ;  and  It  was  shown  by  the  evi- 
dence introduced  by  tbe  plaintiff  In  the 
court  below  that  the  National  Express 
Company  and  the  National  Express  ft 
Transportation  Company  were  one  and 
the  same.  A  mere  change  In  tbe  name  of 
a  corporation  we  do  not  think  makes  any 
material  difference;  clearly  not  such  a  dif- 
ference as  would  relieve  a  subscriber  from 
liability  to  pay  fur  stock  subscribed  by 
him. 

9.  It  is  insisted  that  the  court  erred  In 
allowing  the  books  of  the  corporation  to 
be  put  Inevldence  for  the  purpose  of  show- 
ing that  the  defendant  did  subscribe  to  15 
shares  of  stock, and  to  show,  also,  certain 
other  things  therein  contained.  When  it 
was  shown  that  the  defendant  was  a 
stockholder  in  the  cocdpany,  then  the 
books  of  the  company  were  admissible  in 
evidence  against  him.  But,  when  this  fact 
Is  not  shown,  we  are  of  tbe  opinion  that 
the  hooks  of  the  company  would  not  be 
admissible  in  evidence  against  htm.  In 
this  rase,  however.  It  was  admitted  by 
the  plaintiff  In  error  that  he  did  snb- 
scribeto  so  many  shares  of  stock  in  the  Na- 
tional Express  Company;  so,  wboi  It  was 
proven  that  theNatlonal  Express  Company 
and  the  National  Express  ft  Tranapurta- 
tlon  Company  were  one  and  the  same  cor- 
poration, we  think  the  books  were  ad- 
missible in  eridence,  not  only  to  show 
that  Howard  was  a  stockholder,  the  num- 
ber  of  shares  and  the  value  thmiof  be  sub* 
scribed  for,  but  to  show  uiy  other  trans- 
action that  had  taken  place  betwera  him 
and  this  company.  We  are  aware  that  It 
has  been  held  that  the  books  of  a  corpora- 
tion are  admissible  to  show  vrtmx  ikcle 
that  the  d^endant  was  a  suDscritmr  to 
the  stock  of  the  company,  and  was  a 
stockholder  therein;  but  while  we  do  not 
think  this  ruling  is  correct,  upon  any  rea- 
son or  principle  known  tr>  ns,  yet,  under 
the  tacts  of  this  case,  we  think  tiie  books 
were  properly  admitted  in  evidence.  We 
know  of  no  decision,  hoi^QVQCkl  Which 
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shows  apon  principle  that  Bnch  books  are 
admiaslble  without  Bome  special  clrcani- 
stance.  We  do  not  think  that  the  case  ot 
TarnboU  t.  Fayson,  95  D.  S.  418.— a  decis- 
ion by  Judge  CuFFORD  to  t^e  effect  that 
tbe  books  of  a  corporation  are  admissible 
In  evidence  to  show  that  a  person  is  a 
stockholder,— Is  correct.  No  reason  is  as- 
slf^ned  Id  that  declslun,  and  none  has  been 
assigned  In  any  decision  which  we  hav» 
been  able  to  find  In  either  North  Carolina 
or  Alabama.  Bnt  we  think,  ander  the 
facte  of  this  case,  where  the  defendant  ad- 
mitted that  he  was  a  snbscriber  to  the 
stock  of  the  National  Expreea  Company, 
and  where  it  was  shown  that  the  National 
Express  Company  and  the  National  Ex- 
press A  Transportation  Company  were 
one  and  the  same  thing*  that  the  books 
were  proporly  admitted.  We  think*  tnr- 
thermore,  that  when  the  subscription  list 
was  tendered,  and  admitted  in  evidence 
by  the  court  below,  the  plaintiff  in  error 
bad  a  right  to  show  that  he  did  not 
subscribe  to  this  list,  and  therefore  think 
the  court  committed  error  In  refusing  to 
allow  him  to  make  such  proof;  yet  we 
do  not  think  this  Is  reversible  error,  Inas- 
much as  it  appears  from  the  record,  with- 
out more,  that  the  plaintlfl  had  a  right  to 
recoTW  in  this  case.  So,  upon  consider- 
ing this  ease,  we  are  oi  the  opinion  that 
therewas  no  material  error  committed  by 
-the  court  below,  and  that  the  finding  of 
the  Jury  was  right,  under  the  (acts  In 
proof. 

10.  It  is  contmded  by  the  plaintlfl  in  er- 
ror that  the  admission  in  the  fifth  plea,  to 
the  rifect  that  he  bad  nerer  subscribed  to 
the  National  Express  &  Transportation 
Company,  but  that  he  did  subscribe  15 
shares  to  the  National  Exprens  Company, 
could  not  be  used  as  an  admission  against 
tiim  upon  the  trial  of  any  other  plea  than 
that ;  and  the  case  ot  Glenn  t.  Sumner,  1S2 
U.  S.  156, 10  Sup.  Ct.  Rep.  41,  le  ctted  as  au- 
thority to  sustain  this  iraeition.   In  the 

S resent  case  the  main  Imne  was  whether 
tie  plaintiff  in  error  was  a  subscriber  to 
thestock  of  theNational  Exprefia&Trans- 
portation  Company.  It  was  affirmatively 
alleged  in  tbe  declaration  that  he  was; 
and.  if  he  was  such  subscriber,  his  liability 
under  the  facia  of  the  case  was  dear  and 
anmietakable.  We  think  this  allegation  in 
tbe  plaintiirs  declaration  that  be  was 
•auh  sabacriber  called  forth  from  blm  a 
clear  and  explicit  denial  of  the  same  by  a 

Elea  ot  non  eat  faetam,  as  was  strongly 
Inted  at  by  the  supreme  court  of  tbls 
state  in  the  case  of  Thornton  v.  Lane,  11 
<3a.  488.  This  was  the  main  Issue  in  the 
case,  and,  without  a  determination  ot  the 
same  against  the  plaintiff,  the  plaintiff 
was  entitled  to  Judgment.  So  we  think 
that  a  plea  which  denies  that  the  defend- 
ant was  a  subscriber  to  this  company,  but 
which  at  the  same  time  admits  that  he 
was  a  snbscriber  to  another  company, 
(which  two  companies  were  one  and  tbe 
same,}  was  evidence  against  the  defend- 
ant, (now  plaintiff  in  error,)  and  might  be 
so  used  as  an  admission.  While  we  admit 
that,  under  the  laws  ot  tliis  state,  a  de- 
fendant may  file  as  many  contrndictory 
pleas  as  he  thinks  proiwr,  yet,  if  one  of 
those  pleas  bears  on  the  main  issue  In  the 


case,  and  there  be  an  admlnslon  In  the 
same  by  the  defendant  which  U  calculated 
to  damage  his  cause,  that  admission  may 
be  used  In  evidence  aicalnst  him.  In  fact, 
the  only  Issue  to  be  determined  by  the 
Jury  in  tbls  case  was  wliether  Howard  be- 
came a  subscriber  and  stockholder  in  this 
company,  and  any  plea  which  bure  upon 
that  Issue,  and  which  contained  admis- 
sions by  the  defendant,  could  be  used 
against  him.  So  we  think  that  in  the  case 
of  Glenn  v.  Sumner,  supra,  what  was 
said  by  the  Judge  In  delivering  the  opinion 
therein,  to  the  effect  that  statements  made 
for  the  purpose  of  presenting  the  issue  to 
which  they  relate  are  not  evidence  upon 
any  other  issue  in  tbe  same  record,  does 
not  apply  to  thlfi  case.  Judgment  affirmed. 


Mbinhabd  et  al.  t.  Nbill. 
(Alfwwne  <7ourt  of  Georcrfo.   Aiail  81,  1800.) 
AnACsmsT— SorrtciBircT  ot  Artnuxn. 
Aq  affldSTlt  In  attachment  which  does  not 
state  the  gronods  distinetly  aa  Ic  afDaat'i  feDOwt- 
edffe  ia  iosuffiolent,  under  Code  Ga.         %  S297, 
providiag  tbat  the  petition  of  the  creditor  tn  at- 
tachment shall  state  distinotly  the  cause  ot  oom- 
plalnt,  and  support  the  same  by  aflldaTit. 

Error  from  superior  court,  Burke  coun- 
ty; RoNET,  Judge. 

Code  Ga.l882,  $8297,  provides  that  when- 
ever a  debtor  shall  sell  or  conceal,  or 
threaten  to  do  so,  ills  proirarty,  for  the 
purpose  of  avoiding  the  payment  of  bis 
debts,  any  creditor  may  petition  tbe  Judge 
ot  the  superior  court  where  such  debtor 
resides,  Inlly  and  distinctly  stating  his 
grounds  of  complaint  against  such  debtor, 
and  praying  for  an  attachment,  support- 
ing his  petition  by  an  affidavit  or  testi- 
mony. 

Phil.  P.  Jobnaton,  Lovett  &  Davis,  and 
£.  It.  Brii/so2i,for  plaintiffs  In  error.  Law- 
son  A  CaUawaj  and  Boy  kin  W right,  tor 
defendant  In  error. 

.  Blandfurd,  J.  This  was  an  attachment 
sued  out  by  the  plaintiffs  In  error  against 
one  Blackwell.  It  was  levied  on  certain 
property  which  was  claimed  by  NeiU,  the 
defendant  In  error.  At  the  trial  the  de- 
ftodant  In  error  moved  to  dismiss  the  levy 
becansa  the  grounds  ot  the  attachment 
were  not  sufficiently  verified.  It  appears 
that  the  attachment  was  issued  by  the 
Judge  of  the  superior  conrt  under  section 
S207  of  the  Code.  The  affidavit  to  the  pe- 
tition was  made  by  one  Wood  Abrams.to 
the  effect  tbat  the  allegations  in  it  were 
true.so  far  as  tbeycame  within  hisknowl- 
edge,  and,  so  far  as  derived  from  the 
knowledge  ot  others,  he  believed  them  to 
be  true;  but  he  allied  the  amoont  ot  the 
debt  positively.  There  was  another  affi- 
davit in  the  case,  which  stated  that  Nelll, 
theclaimant,  hud  stated  totheaffiant  tbat 
he  had  bought  Bluckwell's  stock  of  goods, 
and,  when  he  got  the  amount  due  him,  be 
was  to  turn  the  balanceover  to  Blackwell, 
or  anybody  that  he  might  direct.  These 
were  the  only  affldavlts  presented  by  liie 
plaintiffs  In  error  to  sustain  the  attach- 
ment prayed  for.  The  court  sustained  the 
motion  to  dismiss  the  levy,  and  in  this  we 
think  the  court  was  right.   We  do  not 
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think  the  affidavit  to  the  petition  amoant- 
ed  toanythlng.exctipt  tonhowtbeamonut 
oftfaedebt  which  Black  well  owed  theplaln- 
tllfB  In  error.  Thegroonds  of  attachment, 
in  a  caae  like  thla,  mnst  be  positively  al- 
Jeged,  and  must  be  suBtained  by  positive 
proof  as  to  the  truth  thereof.  Without 
thla  the  trial  Jod^e  would  hare  no  right  to 
leene  the  attachment.  This  not  having 
been  done  In  the  present  case,  the  dismiss- 
al was  proper,  and  the  ]ad)pnent  li  af- 
firmed. 


QsoBeiA,  Vac  Rt.  C!o.  t.  Wbavbb. 
(AqwwM  Oomt     Qeorgkt.  April  14,  1890.) 

iNniRIBfl  TO  SBBVANT— EVIDBKOB— NbW  TkIAI. 

In  an  action  against,  a  railroad  companT, 
plaintiff's  evidence  was  that  while  uacoupllog  a 
oar  the  train  mored,  and  his  arm  was  oanght  and 
broken;  tbatthelnjarywascaueedbyadeutectiTe 
hamper;  that  he  followed  the  surgeon's  direc- 
tlORsia  the  oare  of  the  wonaded  arm,  which,  when 
he  recovered,  was  not  as  strong  as  the  other; 
and  that  be  was  not  maldng  as  high  wages  as  he 
did  before  the  injury.  Defendant's  evidence  was 
that  plaintiff  went  iMtween  the  cars  while  In  mo- 
tion; that  the  hamper  was  not  defective;  that  his 
arm  was  not  broken;  that  he  did  not  take  proper 
care  of  it;  and  that  he  was  as  strong  as  before. 
The  Jory  found  for  plaintiff  in  the  sum  of  $750. 
BeUL  that  it  was  wiUiln  the  discretion  of  the  court 
to  ruuM  a  new  trial. 

Error  from  city  court  of  Atlanta;  Va.n 
Epph,  Judge. 

Weaver  sued  the  railroad  company  for 
damages  for  personal  Inluries.  The  evi- 
dence for  plaintiff  tended  to  show  that  he 
went,  in  discharge  of  tals  duty,  between 
the  engine  and  the  car  of  defendant  for  the 
purpose  of  uncoupling  thecarfrom  the  en- 
gine. The  train  was  still  when  he  went  in: 
When  he  was  endeavoring  to  uncouple,  It 
was  Improperly  moved  without  a  signal, 
and  he  was  hurt.  There  was  some  evi- 
dence tending  to  show  that  the  bumper  of 
tJie  car  was  defective,  and  that  this  con- 
tributed to  the  injury,  and  that  tlilB  defect 
was  unknown  to  plaintiff,  and  he  did  not 
have  time  to  observe  It  before  he  was  hurt. 
His  arm  was  badly  mashed,  and  a  amall 
bone  of  the  arm  was  broken.  He  was  in 
bed  about  a  month  before  he  was  allowed 
by  the  physician  to  get  out,  and  then  had 
to  walk  about  with  his  arm  in  a  sling.  It 
was  about  five  months  before  he  was  able 
to  do  tiny  thing  with  his  Injured  hand,— his 
right  band,~and  was  not  much  **stoiit" 
in  It  then,  although  he  went  back  to  the 
shop, and  worked  four  days.  It  still  pains 
him  some.aadhehasnotnear  the  strength 
In  his  right  arm  that  he  has  in  the  other. 
Uenow  works  at  abridge  and  axle  works, 
and  his  work  requires  muscular  power. 
Hecannot  bold  anything  in  his  right  hand 
like  be  can  in  his  left  hand.  Henowmakes 
$5.40  a  week,  and  was  making  when  he 
was  hurt  $1  per  day,  and  worked  seven 
days  in  a  week.  He  went  back  to  defend- 
ant to  work  about  two  months  and  a  half 
after  the  accident.  Hecan  do  the  same  work 
asbeforebe  was  hurt,  if  hehadthesamejob 
on  the  railroad.  Hefollowed  thedlrectlons 
of  the  physician  of  the  road  as  to  the 
treatment  of  his  arm.  About  two  and  a 
half  months  after  he  was  injured,  he  did 
carry  a  26-poand  sack  of  flour,  but  carried 
It  on  his  left  shoulder,  as  be  was  In  the 


habit  of  doing  before  his  arm  was  broken. 
There  is  a  knotlefton  the  bone  which  was 
broken,  and  a  knot  on  the  flesh.  The  In- 
jury was  received  on  July  \,  18S7,  and  tba 
case  tried  Ifpvember  18, 1889.  The  testi- 
mony for  defendant  tended  to  show  that 
the  Injury  was  caused  by  plaintW's  going 
between  the  cars  when  they  were  In  mo- 
tion, contrary  to  the  rule  of  the  road,  and 
that  the  bnmi}era  were  not  d^ecttre.  It 
also  tended  to  show  that,  while  the  lujary 
was  painful,  because  the  fleshy  part  of  bis 
arm  bad  l>een  caught  and  sqaeesed  and 
bruised,  and  tbe  muscles  torn  to  some  ex- 
tent, there  were  no  bones  broken ;  that  be 
did  nottakepropercareof  the  Injured  arm ; 
and  that  a  month  or  bo  after  tbe  injary, 
alter  he  had  returned  to  work  for  tbe  rail- 
road company,  he  carried  off  some  meat 
and  a  Back  of  flour,  which  he  pat  on  his 
shoulder  with  his  right  hand.  The  Jary 
found  for  plaintiff  f7S0,  and  defendant 
moved  for  a  new  trial  on  tbe  gronodstbat 
the  verdict  was  contrary  to  law,  evidence, 
etc.,  and  was  excessive.  The  motion  waa 
overruled,  and  defendant  excepted. 

Jackson  &  ^acIc9on,forp]aintltr  in  error. 
Z.  B.  Stewart  and  H.  M.  Reld,  for  defend- 
ant in  error. 

Simmons,  J.  The  evidencebeing  conflict- 
ing, and  thetrial  Judge  being  satlafled  with 
the  I'erdlct,  we  will  not  interfere  with  his 
discretion  In  refusing  a  new  trial.  Under 
the  facts,  the  verdict  is  not  ucesaive. 

Judgment  affirmed. 


Gliae  t.  Mobrisoh. 

{Supreme  Cotart  <^f  Qeorgtct.   April  ai,  1800.) 

Sbbvicb  or  Pboobsb  —  Waivbe  —  AoTHOBrrr  or 
Aqbnt. 

A  letter  autiiorizlng  a  person  to  acknowledge 
service  of  the  declaration  on  behalf  of  a  d^endant 
in  vesta  him  With  no  authority  to  waive  proooaa. 

Errorfrom  superior  coart,  De  Kalbcoun- 
ty ;  Marshall.  J.  Clarke,  Judge. 

Candler,  Tbomaon  ^  CaatJIer,  for  plain- 
tiff in  error.  B.  JS.  Broj'JeB,  tm  defendant 
tn  error. 

Blandfobd,  J.  When  this  case  was  here 
before,  it  appeared,  as  will  be  seen  from 
tbe  report  of  the  case  in  80  Ga.  S88,  8  S.  E. 
Ben.  171,  that  Edward  Cox,  as  agent  for 
John  Bryce,  J.  J.  Morrison,  and  Hattte  H. 
Morrison,  on  March  8,  1876,  acknowledged 
service  of  the  declaration,  and  waived 
copy,  process,  copy,  and  copy  process,  and 
all  other  and  further  service  or  notice  by 
the  sheriff.  It  appeared,  further,  that,  on 
March  17th  thereafter,  J.  J.  Morrison  and 
Hattle  H.  Morrison  addressed  to  tbe-clerk 
of  the  Buperor  court  of  De  Kalb  county  a 
letter  as  follows :  "Edward  Cozisaattaor- 
lied  and  empowered  to  acknowledge  sot- 
Ice  for  myself  and  wife  in  the  case  of  Mrs. 
Howard  v.  myself,  wife,  and  Judge  Bryce. 
rsigned]  J.  J.  MoRRiflON.  Hattib  H. 
Morrison.  "  Under  these  facts,  the  court 
held  that  it  migbt  be  falriy  inferred  from 
this  letter  written  to  tbe  clerk  after  tbe  ac- 
knowledgment of  service  that  Cox  had 
some  oral  authority  at  tbe  time  of  the 
acknowledgment  to  make  this  acknowl- 
edgment and  walvOT  for  them,  and  that 
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l^e  letter  Babeeqneutl7  written  was  a 
ratification  bythem  of  what  Coxdld.  Bat 
It  appears  now  tbatCox  did  not  acknowl- 
edge service  emd  waive  process,  etc.,  on 
the  8d  of  Marctat  as  appeared,  bnt  tbat 
tbis  aekoowledsia^t  and  waiver  -were 
rtfirned  aftw  tbe  above  totter  otMarcb  17th 
bad  been  written.  So  tbe  question  Is 
whether  Cox  bad  aotbority  midw  this  let- 
ter to  waive  process,  as  be  appears  to 
have  done. 

Gonstralngr  this  letter  as  a  power  ot  at- 
torney, he  bad  no  aatborlty  to  do  any- 
thing bnt  "to  acknowledge  sM^e"  oi  the 
declaration.  He  bad  no  anthori^  to 
waive  anything.  If  Morrison  and  his  wife 
had  simply  acknowledged  service  npon 
the  declaration,  there  would  have  been  no 
waiver  uf  process,  and  Ck>x  bad  no  author 
Ity  todomore  than  "toacknowledfce  serv- 
ice. "  We  think,  therefore,  that  tbe  case  ol 
Roes  V.  Jones,  52  Ga.  28,  controls  this  case. 
Id  tbat  case  the  defendant  acknowledged 
aervice  as  follows:  **I  acknowledge  due 
and  l^al  service  ol  this  writ,  and  waive 
copy.  There  was  no  process  attached  to 
the  declaration,  and  there  was  no  waiver 
of  process;  and  this  court  bald  that  the 
defendant  was  not  bound  by  the  Judgment 
rendered  in  that  case.  Intfaepreeent  case, 
there  was  no  process  attached  to  the  dec- 
laration, and  the  waiver  thereof  was  an 
aet  which,  nnder  this  letter  of  attorney. 
Cox  bad  no  antborily  to  make.  H«ice 
we  conclude  that  the  court  below  decided 
properly  In  holding  tbat  tbe  lll^allty 
Bhould  be  sustained.  Judgment  affirmed. 


OmsoM  V.  Maxwell  et  a/. 
{Shtpreme  Court  <if  Georgia.   April  SI,  1890.) 

BiBCCTOB* — RbMOTAI. — PKTITlOlf— DkMUKKKH. 

A  petition,  alleglDg  that  an  executor  has 
conrertea  to  his  own  nse  a  part  of  the  eetote.  and 
is  Insolvent,  and  prajlng  hla  removal,  alleging  fur- 
ther that  petitl<tt0ra  are  the  sole  legatees  under 
tbe  will,  la  good  on  demurrer. 

Error  from  saperior  eoort,  Washington 
county;  Hineb,  judge. 

KvauB  (ft  BvAna  and  F.  H.  UUIer,  for 

Slaintifl  in  error.  QSlmon  A  PbW^,  for 
efendants  in  error. 

Blandpobb,  J.  The  defendants  in  er- 
ror presen ted  a  petttton  to  the  court  of  or- 
dinary ol  Wasnlngton  county  In  which 
tiiey  all^  that  mlllam  Olbson  was  the 
executor  of  the  last  wlU  and  testament  of 
Maxwell,  that  he  had  collected  and  con- 
-verted  to  his  own  use  $800  of  tbe  estate  of 
the  decedent,  that  the  petitioners  were  the 
only  I^atees  ander  tbe  will,  and  that  said 
Gibson  was  Insolvent,  and  unable  to  re- 
spond; and  they  prayed  that  he  might  be 
removed  as  such  executor.  Gibson  de> 
marred  to  this  petition.  The  demorrer 
was  overruled,  and  be  excepted. 

We  think  tbe  petition  set  forth  a  state 
of  facts  which  would  have  authoriied  the 
ordinary  to  remove  Gibson  from  his  exec- 
utorship, and  therefore  that  tbe  court  be- 
low committed  no  error  in  overmllng  tbe 
demurrer.  This  Is  the  only  ground  of  er- 
ror we  can  consider  in  this  case.  There 
was  no  motion  for  a  new  trial,  and  there- 
fore we  cannot  Inquire  Into  the  correct- 
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ness  ol  the  verdict  of  the  Jury.  The  record 
before  us  does  not  show  tbat  Gibson  bad 
appropriated  to  his  own  use  any  of  the 
money  belonging  to  this  estate;  and,  bad 
a  motion  lor  a  new  trial  been  made  with- 
ont  such  testimony  appearing,  this  court 
would  In  all  probabUll7have  set  aside  the 
verdict.  But  we  cannot  reach  tbe  verdict 
in  this  proceeding,  as  tbe  complaint  is 
that  the  court  erred  In  overrnling  the  de- 
murror  to  the  petition,  In  which,  as  we 
have  seen,  there  was  no  error.  It  appears 
from  the  will,  which  was  Introduced  In 
evidence,  looking  outside  of  the  petition, 
that  Gibson  holdii  tbe  estate  as  trustee  for 
the  legatees.  It  farther  appews  that  the 
legatees  are  now  attijutia;  and  therefore 
tbe  trust  stands  executed,  and  there  is 
nothing  for  Gibson  to  dov  Tbe  l^ateee, 
upon  arriving  at  tbe  age  ot  21,  bad  the 
right  to  take  their  property,  and  to  sue 
fortbemselves;  and,lt  not  iH;»pearing  that 
there  was  any  necessity  for  -a  tnutee,  we 
think  tbat  this  proceeding  to  remove  Gib- 
son wcw  entirely  saperflaoos.  But,  Inas- 
mncb  as  tbe  court  b^ow  decided  correctly 
npon  the  point  submitted  to  It.  the  Jadff- 
ment  most  be  affirmed. 


Fabubb  et  a/,  v.  Boqbbs  et  a/. 

{Sv/preme  Court  qf  Oeorgta.  Ai^il  28,  1890.) 

JUDGMINT  NOMO  PBO  TORO — CbBTIOBABI. 

1.  A  peUtion  to  tbe  ordinary  to  enter  aa  hia 
judgment  mine  pro  tunc  an  order  pawed  bv  him, 
at  a  former  teim,  ^soharglng  executors,  is  bad  on 
demurrer,  where  it  fails  to  state  that  the  applica- 
tion forthe  granting  of  the  order  ot  discharge  was 
made  in  writing,  as  required  by  Code  Gta.  %  4114. 

3.  On  certiorari  to  the  superior  court  from  ibn 
overmllng  of  suoh  demurrer  07  the  ordlnaiy,  the 
court  should  make  a  final  disposition  of  Uie  oaae, 
and  direct  Its  dismissal. 

Error  from  superiorcourt,  Bulloch  coun- 
ty;  HiNBS,  Judge. 

D.  R.  Oroover,  A.  B.  MoLawB,  and  A.  C. 
Wriffbt,  fur  plaintiOs  in  error.  T.  fi.  Pot- 
tar,  for  defendants  in  error. 

Simmons,  J.  Rogers,  WllllamH,  and  John 
C.  De  Loach,  as  former  executors  ot  J.  D. 
De  Loach,  and  Z.T.  De  Loach,  as  adminis- 
trator de  boats  bod  with  the  will  annexed 
of  J.  D.  De  Loach,  in  1889  petitioned  the 
ordinary  of  Bullo<*h  county  to  allow  an 
order  passed  by  said  ordinary  at  the  De- 
cember term,  1880,  to  be  entered  on  the 
minutes  of  said  court,  and  be  made  the 
ludgment  thereof,  aanc  pro  taac.  Tbls 
petition  set  out  tbe  reasons  therefor,  and 
the  order  which  was  alleged  to  have  been 
passed  by  tbe  ordinary  In  1880.  It  was 
served  upon  the  next  of  klu,  as  required 
by  the  Code,  who  demurred  thereto  on 
the  ground  that  tbe  allegations  therein 
furnished  no  sufficient  foundation  In  law 
for  tiie  ordw  prayed  for.  Thto  demurrer 
was  overruled.  Uponthe  trial  of  thecase, 
and  after  the  evidence  was  submitted,  the 
reepondents  demurred  to  tbe  evidence,  and 
moved  to  dismiss  the  petition  because  the 
evidence  failed  to  establish  tfaefacts  alleged 
thertin.  Tbe  ordinary  overruled  this  de- 
murrer also,  and  granted  the  prayer  ot 
the  petition.  The  resjiondents  sued  out 
their  certiorari  to  the  snperioreourt.  Up- 
on hearing  the  same,  the  Juth^  sustained 
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the  certiorari,  and  sent  the  case  back  to 
tbn  ordinary  for  a  rehearing,  at  which  the 
plaintiff  in  certiorari  moved  the  court  to 
render  final  JadKmeut  In  the  cane,  upon 
the  groand  that  the  error  complained  of 
was  an  error  of  law  which  finally  gor- 
emed  the  case.  This  motion  the  coort  re- 
fased,  to  which  refaeal  the  plaintiff  in  cer- 
tiorari excepted,  and  assigned  as  error. 

We  thinit  the  coart  erred  In  refusing  to 
malce  a  final  disposition  of  the  case.  He 
was  evidently  right  in  snatainlng  the  cer- 
lAor&ri  upon  the  first  exception  taken 
tbefeln.  to- wit,  that  the  allegations  In  the 

rition  fuminh  no  sufflcient  foundation 
law  for  the  order  prayed  for.  The 
ordinary  should  have  sustained  the  de- 
murrer to  the  petition  on  the  ground  that 
it  failed  to  set  out  that  the  executors  had 
made  an  application  in  writing  to  the  or^ 
dinary,  in  1t»80,  to  grant  the  order  of  dis- 
charge, and  appoint  tbdr  succeasors,  and 
due  serrice  thereof.  Code, fi  4114.  requires: 
"Every  application  made  to  the  oi-dlnary 
for  the  granting  of  any  order  shall  be  by 
petition  In  writing,  stating  the  ground  of 
such  application,  and  theordw  sought." 
We  think,  nnder  this  section  of  the  Code, 
that  the  petition  in  this  proceeding  should 
have  set  out,  not  only  the  order  alleged 
to  have  been  passed  at  the  December  term, 
IKSU,  but  also  the  petition  made  to  the  or- 
dinal? at  that  time  forgrantlngthe  order 
and  the  service.  The  ordinary  had  no  Ju- 
risdiction to  grunt  the  alleged  order  with- 
out a  petition  in  writing,  as  required  by 
this  section  of  the  Code.  The  present  peti- 
tion, in  falling  to  disclose  any  such  peti- 
tion or  application  for  theall^^  order  of 
1880,  failed  to  show  suflllctent  foundation 
In  law  for  the  order  now  prayed  for,  and 
the  demurrer  should  have  been  sustained. 
The  trial  Judge,  having  sustained  the  cep- 
tiorarl  upon  this  ground,  as  we  presume, 
should  have  made  a  final  disposition  of 
the  case,  and  directed  the  ordinary  to  dis- 
miss the  same.  We  say  we  presume  that 
the  trial  Judge  sustained  the  certiorari  up- 
on this  ground,  because  the  other  grounds 
alleged  in  the  eert/orarf  were  questions  of 
fact,  and  were  not  the  subject-matter  of 
eertlonui,  but  of  appeal  from  the  court  of 
ordinal?  to  the  superior  court.  Judgment 
revwsed. 


Geobqia.  Railboad  &  Baneiho  Co.  t.  Love 

&  OOOO-WiLL  SOCIBTT. 

(jSuprmia  Court  vf  Georgia.  April  S8,  1800.) 

BaKKB— LUBtLITT  TO  DbPOBITOB— PoitQSRT. 

Where  a  baok  pays  money  of  a  depositor  to 
one  wlio  has  forged  bis  aame,  the  bank  knowing 
that  euoh  depositor  caooot  write,  it  la  liable  to  blm 
(or  tiie  moaey  ao  paid,  though  U  relied  on  the  for- 
ger's statement  that  he  haa  oathority  to  sign  the 
aeposltor'a  name. 

Error  from  city  court,  Richmond  coun- 
ty;  Eve,  Judge. 
J.  B.  Cumming  and  Bitmi  Camming,  for 

Slalntiff  in  error.  F.  w,  Capen^  Jr*,  for 
elendant  In  error. 

Simmons,  J.  There  was  no  error  in  re- 
fusing to  grant  a  new  trial  in  this  case  on 
the  Krounds  stated  In  the  motion.  Anders 
son  Aflnyard,  as  treasurer,  deposited  the 
money  with  the  bank.  Ceesar  Coleman 


forged  Anderson  Minyard's  name  to  di- 
vers and  sundry  checks,  which  were  paid 
to  Coleman  by  the  bank.  The  officers  of 
the  banic  knew  that  Mlnyard,  the  treasnr- 
er,could  not  write, but  accepted  the  state- 
ment of  Coleman  that  he  was  authorised 
to  sign  Minyard's  name,  and  paid  the 
money  when  the  checks  were  presented  by 
Coleman.  When  a  bank  receives  money 
on  deposit  from  a  person,  It  must  be  cer- 
tain, when  it  pays  it  out,  that  it  does  so 
upon  the  depositor's  order.  It  cannot 
avoid  liability  byshowing  that  it  acted  In 
good  faith,  and  that  it  t>elleved,  from  In- 
quliy  of  the  person  presentinK  the  checks, 
that  be  was  anthorlsed  to  sign  the  name 
of  the  depositor  to  the  same.  Dndw  the 
facts  of  this  case,  the  signatures  were  for- 
geries, and  the  bank  Is  liable  forthe  money 
paid  out  thereon.  The  newly-dtscoverea 
evidence  could  not  possibly  change  the  r^ 
suit,  if  a  new  trial  were  sranteo.  Jndff* 
mrat  affirmed. 


^OTH       SiBLBT  MANQr*e  GO. 

{Swpreme  Gowt  of  Qtorgia.  April  88, 1800.) 
Maatbr  ass  SntVAHT— ITieLraBROs. 
A  master  who  retains  In  his  employme&t  a 
servant  known  by  him  to  have  negligent  prooll Ti- 
tles la  not  tbereby  made  liable  for  Injonea  aoa- 
talned  by  a  fellow-servant  who  alio  knows  the 
fact,  and  yet  oonUnaes  In  'his  employ. 

Error  from  city  court,  Richmond  coun- 
ty ;  RoNKT,  Judge. 

J.  8.  A  W.  T.  Darldiioa  and  Bojrkia 
Wright,  for  plaintiff  In  error.  fVwter  A 
lAtaar,  for  defendant  In  error. 

Simmons,  J.  Under  the  facts  alleged  in 
this  declaration,  there  was  no  error  In  sus- 
taining the  demurrer  thereto,  and  dismiss- 
ing the  same.  The  plaintiff  was  injured 
by  the  negligenceof  a  co-employe,  and  was 
therefore  not  entitled  to  recover.  Nor 
would  the  allegation  in  tbe  declaration 
that  Benson,  the  co-employe,  had  a  "pro- 
pensity to  start  machlneH  after  they  had 
been  stopped,  and  this  was  known  to  the 
officers  of  the  defendant, and  tbeyretalned 
him  In  its  employ,"  authorise  him  to  re- 
cover, because  the  plaintiff  alleges  that  he 
had  a  knowledge  of  this  propensity  on  the 
part  of  Benson  before  be  was  injured,  and 
that  Bensou  on  three  previous  occasions 
had  started  the  machinery  In  motion  after 
it  had  been  stopped,  and  had  thereby  come 
near  killing  several  of  the  employes.  If  the 
plaintiff  knew  that  Benson  was  an  ineffi- 
cient and  negligent  servant,  he  should  not 
have  engaged  In  the  same  service  with  him, 
any  more  than  be  should  work  with  a  de- 
tective tool  ^ven  him  by  his  employer. 
The  fact  that  the  defendant  retained  Ben- 
son after  the  Injury  wasnot  a  ratlfleation. 
If  ratiflcatlun  applies  at  all,  it  is  only  when 
a  willful  injury  was  Inflicted  by  tlw  aerr- 
ant.  Judgment  affirmed. 


WarrB  v.  Spillbbs. 
{Supreme  Court  of  Georgia.  ICay  14^  ISOOi) 

ADHIHIBTRATOB  C.  T.  1..— APPOtimCBKT  Um  QUAfr 
iriOATIOH— Olkrioai.  EsBoas. 
An  admlnhorstor  o.  t.  a.  wns  sppt^ted,  at 
the  suggestion  of  an  ezseatrlx,  onber  re^gnatton. 
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The  bond  was,  by  •  clerical  error,  oondltioned,  aad 
leiters  nAOted,  to  administer  the  estate  ot  the 
executrix,  lostead  of  that  of  the  testator.  Held 
that,  ander  Code  Ga.  {  2505,  providing  for  an  ad- 
mioiBtrator'a  bond,  and  that  a  substanUal  com- 
pliance with  said  section  shall  be  soffloieDt,  It  was 
fiufflctent  to  cooatitate  him  administrator  of  tes- 
tator's estate. 

Appeal  from  saperior  court,  Crawford 
«onnty;  Qubtin,  Judge. 

L.  D.  Moore,  for  plaintiff  In  etror.  fi.  D. 
Smith,  for  defeadant  In  error. 

SofHONs,  J.  SplIIerB,  as  next  friend  of 
LilUe  SpDlere,  filed  his  petition  agolnat 
White  to  enjoin  him  from  admlnlBterlng 
the  estate  ot  Murctalaon.  and  alleged  thera- 
In  that  White  was  acting  as  such  adminis- 
trator without  any  authority  of  law. 
The  case  was  sobmitted  to  the  presiding 
indge  without  the  in  terrention  ot  a  jury. 
Tiie  defendant  Introduced  the  third  and 
fonrth  items  of  the  will  ot  Mnrchlson.  By 
the  third  Item.  Murchlson's  wife,  Mary, 
was  appointed  executrix;  and  by  the 
fonrth  Item  It  wiw  directed  that  she  should 
hold  the  trost  until  the  testator's  young- 
est child  was  of  age,  or  until  bra*  death,  In 
which  event  she  should  appoint  a  sneces- 
«or  in  the  management  of  the  estate,  and, 
fn  the  event  ot  a  failure  to  make  such  ap- 
pointment, the  ordinary  ot  the  county 
should  matie  It.  Thed^eudant  also  intro- 
duced an  order  passed  at  the  September 
term,  18B1,  ot  the  court  of  ordinctry,  which 
order redted  that, "it  being  represented  by 
Hary  Murcblson,  executrix  ot  the  last  will 
and  teetameut  of  K.  B.  Murchlson.  de- 
ceased, having  made  application  tor  resig- 
nation ot  said  trust  on  account  of  feeble 
health,  and  nominated  H.  C.  White,  ot 
Crawford  coonty,  to  be  appointed  admin- 
istrator cum  teataweato  annexo  ot  said 
estate,  and  citation  having  issued  accord- 
ing to  law,  •  •  •  and  no  objections 
being  filed  by  this  term  of  the  court.  It  is 
ordered  that  H.  C.  White  secure  the  usual 
letters  of  administration  [to]  be  issued 
when  he  gives  the  proper  bond  In  the  snm 
<a  f4.000,  and  takes  the  oath  required  by 
law,  and  "Uiat  he  have  till  the  next  term 
4a  court  to  perfect  said  bond."  The  da- 
fendant  Introduced  the  bond  a^ven  by 
White  and  his  securities  to  the  ordinary 
of  said  county  in  the  sum  ot  $1,000,  the 
condition  of  which  bond  was  stated  to  be 
-that.  If  the  above-bound  H.  C.  White,  ad- 
ministrator ot  the  estate,  real  and  person- 
al, of  Haiy  Murchlson,  deceased,"  etc. 
This  bond  was  dated  October  8,  IHSI.  The 
defendant  also  introduced  the  letters  Is- 
sued to  White,  which  authorised  him  to 
administer  the  estate  ot  Mary  Murchlson, 
who,  the  letters  recited,  had  lately  died  In- 
testate, and  of  whose  estate  White  was 
appointed  administrator  with  the  will  an- 
nexed. These  letters  were  also  dated  Oc- 
tober 8,  ISil.  It  was  admitted  that  Mary 
MoTchlson,  execntrix  of  K.  B.  Murchlson, 
was  In  life  at  the  time  the  bond  was  givra, 
and  the  letters  issued  to  H .  C.  White,  and 
that  this  fact  was  known  to  the  securities 
on  White's  bond.  The  court  below  ad- 
Judged  that  White  was  not  the  legal  rei>- 
reseutatlve  ot  the  estate  ot  K.  B.  Murchl- 
son, and  perpetually  enjoined  him  from 
selling  the  land  of  the  estate,  collecting 


the  rents,  or  In  any  way  interfering  with, 
or  attempting  to  administer,  the  estate. 
To  this  decision,  White  excepted. 

It  is  argued  here  that  the  judgment  of 
the  court  was  right,  because  the  bond 
given  by  White  as  admlntetrator  was  con- 
ditioned to  properly  administer  the  estate 
of  Mary  Murchlson,  not  that  of  K.  B.  Mar- 
chlson,  and  that  the  letters  ot  admlnlsfera- 
tlon  were  Issued  to  him  as  administrator 
of  Mary  Murchlson.  Under  the  facta  ot 
this  case.  It  appears  that  tills  was  simply 
a  misnomer, — a  mistake  of  the  clerk  in 
writing  the  name  of  Mary  Murchlson  in- 
stead ot  that  of  K.  B.  Murchlson ;  tor  we  find 
In  the  record  that  at  the  September  term, 
1881,  Mary  Mnrohlson  tendwed  her  resig- 
nation as  executrix  of  K.  B.  Mnrchtscm  on 
account  of  feeble  health,  and  suggested 
the  appointment  of  H.  C.  White  as  admin- 
istrator with  the  will  annexed  of  K..  B. 
Marchison,  and  that,  at  the  same  term. 
White  was  accordingly  appointed  as  such 
administrator,  and  that  the  order  ot  ap- 
pointment gave  him  until  the  next  term 
to  perfect  his  bond,  and  that  at  the  next 
term  the  bond  was  given  by  White,  and 
the  letters  were  Issued  by  the  ordinary. 
It  further  appears  that  Mary  Murchlson 
was  in  life  at  this  time,  and  that  this  tact 
was  known  to  the  securltiee  on  the  bond. 

Section  2G06,  Code  Oa.,  Is  as  follows: 
"Every  administrator,  upon  his  quallllci^ 
tion,  shall  give  bond  with  good  and  suffi- 
cient security,  to  be  Jnda^  ot  by  the  or^ 
dtnary,  in  a  sum  equal  to  double  the 
amount  of  the  estate  to  be  administered. 
Such  bond  shall  be  payable  to  the  ordi- 
nary for  the  benefit  ot  all  concerned,  and 
shall  be  attested  by  him  or  his  deputy, 
and  shall  be  conditioned  for  the  faithful 
discharge  ut  bis  duty  as  such  admlnlstra 
tor,  as  required  by  law.  A  substantial 
complAnce  with  these  requisitions  tor  the 
bond  shall  be  deemed  sufficieat,  and  no 
administrator's  bond  shall  be  declared  in- 
valid by  reason  of  any  variation  therefrom 
as  tu  payee,  amount,  or  condition,  where 
the  manliest  Intention  was  to  give  bond 
as  admlnlstrator,and  abreacbot  bis  duty 
as  such  has  been  proved."  We  think, 
therefore,  that  under  this  section  the  fact 
that  the  name  ot  Mary  Murchlson  was 
used  In  the  bond  for  that  of  K.  B.  Murchl- 
Hon  would  not  release  the  securities  there- 
in. It  was  a  substantial  compliance  with 
this  section  of  the  Code.  The  manifest  in- 
tention of  White  was  to  give  the  bond  as 
administrator  of  K.  B.  Murchlson,  and 
the  manifest  Intention  ot  the  securities 
was  to  slgQ  such  a  bond.  He  was  ap- 
pointed by  the  Judgment  ot  the  court  of 
ordinary  administrator  with  the  will  an- 
nexed of  K.  B.  Murchlson,  and,  while  the 
phraseology  ot  that  Judgment  Is  badly  ex- 
pressed, it  is  sufficient  to  constitute  White 
the  administrator  of  K.  B.  Murchlson; 
and  the  tact  that  the  bond  recites  the 
name  of  Mary  Instead  of  K.  B.  does  not 
make  Itlnvalld  as  an  administration  bond 
on  the  estate  of  K.  B.  Murchlson.  If  this 
litigation  continues,  either  party.by  prop- 
er amendment  to  the  pleadings,  can  have 
the  bond  reformed ;  and  the  ordinary,  at 
any  term  ot  bis  court,  can  pass  an  order 
correcting  the  letters  ot  administration  in 
this  particular.  —  . 
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SectlonlQToItheCodeprOTides:  "When- 
ever any  officer  required  by  law  to  g:lTe  an 
official  bond  acts  under  a  bond  which  Is 
not  In  the  penalty  payable  and  condi- 
tioned, nor  approved  and  filed,  as  pre- 
scribed by  law,  sueh  bond  is  not  void,  but 
stands  In  the  place  ol  the  official  bond, 
snb]ect.  on  Its  condition  beln^  broken,  to 
all  the  remedies,  Including  the  serial  re- 
coreriee,  which  the  persons  aggrieved 
might  have  maintained  on  the  official 
bond. "  While  this  section  does  not  apply 
to  bonds  of  administrators,  etc.,  we  cite  It 
fur  the  purpose  of  showing  the  intention 
ot  the  iQglslatiive  where  defeetlve  bonds 
have  been  given  by  pablle  officers ;  cuid  we 
see  no  reason  why  the  spirit  of  this  sec- 
tion sfaoQld  not  apply  in  cases  like  the  one 
nnder  consideration,  where  it  was  the  In- 
tention ol  all  the  parties  to  give  the  prop- 
er bond,  and  a  mistake  was  made  by  the 
clerk  in  writing  one  name  for  the  other. 
We  think,  therefore,  that  the  coort  erred 
In  holding  that  White  was  not  the  admin- 
istrator of  K.  B.  Murchlson,  and  In  en- 
Ifdnlug  him  from  acting  as  sacfa.  Jndg- 
meat  reversed. 


CBESAPBAKE  QDANO  Go.  T.  WlXiDSB. 

(ffupnme  Court  cf  Oeoivia.  1^  14,  1880.) 
latrr  or  EIzxodtiok— FoBTBOOMiNft  Bond. 
Property  released  from  executioa  under  a 
forthcomlDg  bond  mav  be  again  levied  on  after  the 
bond  la  forfeited  and  tolt  luw  been  instituted 
thereon. 

Appeal  from  city  court  of  Macon ;  Hab- 

BIS,  JudKC' 

r.  B.  West,  A.  S.  Jteld,  and  Turner  A  Wtlt- 
iDghaw,  for  plaintiff  in  error.  M.  Q. 
Bayne,  for  defendant  in  error. 

BUNoroRD,  J.  The  complaint  here  Is 
that  the  court  erred  in  refusing  to  dismiss 
the  affidavit  of  illegality  filed  by  the  de- 
fendant In  error  to  an  execution  Issued 
upon  a  judgment  In  favor  of  the  plalntlR 
In  error  against  the  defendant  In  error. 
The  main  ground  relied  anna  In  the  affida^ 
Tit  ot  iUt^allty  Is  this :  That  eertaio  prop- 
erty, as  the  property  of  Wilder,  bad  been 
levied  on  by  the  execution  In  this  case,  and 
claimed  by  Mrs.  Mary  B.  Wilder  as  her 
property;  that  she  gave  a  forthcoming 
bond  for  the  same  In  terms  ot  tbelaw; 
that  tbe  claim  was  adjudicated  against 
her,  and  tbe  property  levied  upon  was 
found  subject  to  tbe  payment  ot  tbe Jadg- 
ment  and  execution;  that  afterwards  the 
property,  being  advertised  for  sale,  was 
not  forthcoming  agreeably  to  the  condi- 
tions of  tb»  bond;  that,  the  bond  being 
broken,  a  suit  was  Instituted  thereon  to 
recover  the  value  of  the  property  levied 
on;  and  that  afterwards  tbe  sheriff  took 
Into  his  possession  the  property  levied  on 
and  claimed,  and  was  jiruoeedlng  to  sell 
tbe  same  when  this  affidavit  of  ni^ality 
was  interposed  by  the  defendant  In  error, 
for  the  reasons  already  stated.  We  think 
the  court  committed  error  in  overruling 
the  demurrer  to  the  Illegality,  and  not  dis- 
missing the  same.  It  is  insisted  by  the  de- 
fendant In  error  that  the  case  of  Mapp  v. 
Thompson,  9  Oa.  42,  is  an  authority  to 
sustain  his  position.  In  that  case  this 
court  simply  held  that  In  an  action  on  a 


forthcoming  bond  given  by  a  clainiant  a 
plea  of  tender  of  the  property  levied  on, 
after  the  day  of  sale,  is  bad.  Tbe  bund  is 
forfeited  by  the  failure  to  deliver  the  prop- 
erty at  the  time  and  place  of  sale,  and  no 
■obseqnent  act  on  tbe  part  of  tbe  obligors 
can  relieve  them  ot  soch  foiMtnre;  and 
this  was  all  that  was  decided  by  the  court 
In  that  case  upon  this  question.  It  Is  trae 
that  the  learned  Judge  who  delivered  that 
opinion  Indulges  in  extended  remarks &f  to 
whether  tbe  lien  of  the  Judgment  Is  not 
dischaiged  by  a  forfeiture  of  the  forthcom- 
ing bond  given  by  the  claimant :  bat  what 
was  oald  was  simply  mrtrneoao,  and  we 
appr^end  there  can  be  no  dedslon  of  this 
court  found  which  entertains  any  such 
doctrine.  Under  the  laws  of  this  state,  a 
Judgment  rendered  by  a  court  against  a 
pwson  binds  all  his  property,  wid  is  a  lien 
upon  the  same  from  tbe  date  of  the  rendl- 
tlOD  ot  snob  Judgment;  and  a  ll«i  thus  ac- 
qalredt  which  has  been  levied  upon  prop- 
erty as  the  property  of  the  defendant  In 
Judgment,  but  claimed  by  another  person, 
against  whom  averdlctand  Judgment  bas 
been  rendered  finding  the  property  subject 
to  such  Hen,  in  our  opinion,  Is  not  extin- 
guished by  reason  of  the  forfeiture  of  a 
forthcoming  bond  given  by  the  claimant. 
We  think  the  plidntUT  In  execntloa.  In  each 
cases,  has  Gumalative  remedy  ^ther  to  go 
upon  the  obllgora  on  the  forthcoming 
bond  on  account  of  the  breach  thereof  by 
them,  or,  If  he  can  find  the  property,  to 
have  the  same  sold  in  satisfaction  of  his 
Judgment  lien.  The  case  of  Honser  v. 
Williams,  ante.  129,  (decided  at  the  present 
term  of  this  court,)  Is  also  relied  upon  by 
defendant  In  error  to  sastaln  his  conten- 
tion ;  but  it  will  be  seen  by  a  merecarsory 
examination  of  that  decision  that  the 
question  here  considered  was  not  Involved 
In  that  case,  or  has  any  application  to  the 
same.  The  decision  there  was  that  when 
a  claim  had  been  Interposed,  and  a  forth- 
coming bond  given,  the  sheriff  had  no  au- 
thority to  receive  the  property  levied  on 
and  hold  the  same  before  a  breach  of  aneb 
bond,  so  as  to  make  the  plaintiff  In  the  ex- 
ecution  chargeable  with  the  cost  and  ex- 
penses of  keeping  the  property ;  and  this 
ia  all  that  was  decided  In  that  case.  We 
all  agree  that  the  Judgment  of  the  court 
below  la  tbls  ease  wcw  erroaeoos,  and 
should  be  reversed.  Judgment  reversed. 


HuTF  T.  Stats. 
(Sustrmne  Court  of  Oootyia.  April  n;  ISBOl) 

MuBDBR— StrmonNor  ot  EvntBsox. 

On  trial  for  murder,  the  evldenoe  waa  that 
aooased  had  been  aommoned  by  deoeaaed,  the  road 
overseer,  to  work  on  the  road,  and  bad  come  with 
his  aze,  which  deoeaaed  directed  him  to  talra  OT«r 
to  a  boy,  and  use  a  hoe  himself.  To  this  aceutad 
objeoted,  but  complied  when  deceased  aaid  he 
would  aeud  for  an  aze.  The  brother  of  deceaaed 
came  up  then,  and,  being  told  that  soansM  waa 
**BweUed  up, "  started  to  strike  blm  with  bla  hotk 
when  deceased  interposed,  and  atmok  avensw 
himself  with  a  atiok,  wheraapon  aooaaad  Inanadt 
ately  atmok  him  with  a  hoe,  Inflicting  a  fatal 
wound.  Held,  that  the  evldenoe  waa  Inauffieteat 
to  aupport  a  verdiot  of  murder  in  the  flraH-  d^grM- 

Error  from  superior  court,  Oglethorpe 
county;  Lumpkin,  Judge. 
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Pbil.  W.  DhvSb^  by  J.  B.  Lumpkin^  lor 

Slaintlfl  In  error.  W.  M.  Howards  Sol. 
va.fhj  Barriaon  A  Peeplea,  lor  tlie  State. 

Blandfobs,  J.  HuO  waelndicted  In  the 
BQperiur  court  ot  Oglethorpe  county  In 
that,  it  was  alleged,  be  did  kill  and  mur- 
der Lonle  Waller.  He  was  put  upon  his 
trial,  and  found  guilty,  and  was  sentenced 
to  be  hanged.  Ue  moved  lor  a  new  trial 
upon  the  ground  that  the  verdict  was 
without  satHclent  evidence  to  support  it. 
The  evidence  showed  that  the  deceased, 
as  road  overseer,  bad  summoned  the  ac- 
cused to  work  on  the  public  ruad,  and 
that  he  appeared  with  an  axe.  He  was 
directed  by  the  debased  to  turn  over  the 
axe  to  Wheelis,  a  white  boy,  who  was  also 
at  wurlt  on  the  road,  and  to  take  a  hoe. 
To  this  he  objected,  stating  that  the  axe 
belonged  to  himself,  and  that  he  thought 
every  one  ought  to  work  with  his  own 
tools.  He  compiled,  however,  when  the 
overseer  stated  that  he  would  send  to  the 
bouse  for  an  axe.  Frank  Wallw,  n  brother 
of  the  deceased,  came  ap»  and  asked  what 
was  the  matter,  when  we  deceased  stated 
what  had  taken  place  between  him  and 
HuH,  and  that  Hull  was  "swelled  up" 
about  It.  The  brother  replied,  "  We  will 
take  the  swelling  out  of  him."  and  drew 
back  with  a  hoe  in  bis  hand  In  the  atti- 
tude of  striking  Huff ;  and  Huff  also  drew 
back  with  the  hoe  which  he  had  in  the  at- 
titude of  striking  the  broUier.  Thereupon 
the  deceased  said  to  his  brother,  **  Don't 
hit  blm  with  the  hoe,'*and  ran  up  to  Huff, 
and  struck  him  on  the  head  with  a  stick ; 
the  stick  having  a  head  on  it,  composed  of 
^on  or  lead, "  as  large  as  a  marble. "  Hufl, 
to  use  the  language  of  a  witness,  "like  a 
flaiih,"  struck  the  deceased  with  his  hoe, 
inflicting  a  wound  on  the  head,  of  wbich 
be  died.  The  brother  ot  the  deceased  was 
tbm  within  striking  distance  of  the  ac- 
cused, with  a  hoe  in  his  hand,  and  knocked 
the  accused  down,  and,  as  he  started  to 
rise,  knocked  him  down  again.  These  are 
the  tacts  as  we  learn  them  from  tlie  evi- 
dence set  forth  in  the  record. 

We  think  it  needs  only  tbis  statement  ol 
the  facts  to  show  that  the  verdict  Is  with- 
out evidence  to  support  it.  Titers  Is  one 
material  element  In  the  crime  of  murder 
which  these  facts  fail  to  show;  that  Is, 
malice.  Malice  is  a  deliberate  intent  un- 
lawfully to  take  away  human  life,  and  we 
cannot  say  from  this  evidence  that  such 
an  Intent  existed.  Is  it  manslaughter? 
"Voluntaiy  manslaughter  "  Is  defined  to 
be  the  nnlawfnl  killing  ol  a  human  creat- 
ure wttfaont  maltee  ^ther  express  or  Im- 
plied and  without  any  mixture  ol  delib- 
eration whatever;  and,  In  all  cases  ol  vol- 
untai7  manslaughter,  there  mast  be  some 
actoal  asiaault  upon  the  person  killing,  or 
an  attempt  by  the  person  killed  to  com- 
mit a  serious  personal  Injury  on  the  per- 
son killing,  or  other  equivalent  drcum- 
stancee,  to  Jastify  the  excitement  of  pas- 
sion, and  to  exclude  all  Idea  of  dellbera- 
tloD  or  malice,  either  express  or  implied. 
We  are  of  the  opinion  that  the  defendant 
could  not  have  been  convicted  of  any  blghor 
grade  ol  homicide  than  voluntary  man- 


slaughter, even  if  he  could  have  been  law- 
fully convicted  of  that.  It  was  clearly  not 
the  offense  of  murder.  Was  thin  Juatlfiable 
taomlcide?  The  Code  provides  that  one 
may  kill  another  In  self-defense,  or  in  de- 
fense of  one's  person.  He  may  kill  one 
who  manifestly  Intends  or  endeavors,  by 
violence  or  suiprise,  to  commit  a  felony 
upon  blm.  It  w  further  provided  that  a 
bare  fear  of  the  offense,  to  prevent  wblcb 
the  homicide  Is  alleged  to  have  been  com- 
mitted, shall  not  be  suffldent  to  Justify 
the  killing.  It  must  appear  that  the  cir- 
cumstances were  sufficient  to  excite  the 
fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  influ- 
ence of  these  fears,  and  not  In  a  spirit  of 
revenge.  So,  It  It  Should  appear  that  the 
accused  killed  thedeceased  m  order  to  pre- 
vent him  from  committing,  by  violence  or 
surprise,  a  felony  on  his  person,  and  that 
the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man  that  such 
was  the  purpose  of  the  deceased,  and  that 
theaccused  really  acted  under  theinfluence 
ol  these  fears,  and  not  In  a  spirit  of  re- 
venge, then  It  wonld  be  a  case  of  Justifi- 
able homicide.  The  evidence  showsclearly 
that  the  accused  made  no  assault  upon 
the  deceased  or  his  brother,  but  that  the 
first  aasault  was  made  by  the  brother  of 
the  deceased,  and  that  Immediately  there- 
after an  assault  was  actually  made  by  the 
deceased  upon  theaccused;  and  this,  too, 
when  the  brothw  of  tbe  deceased  was  In 
striking  distance  of  the  accused,  and  with 
a  weapon  likely  to  produce  death, — a  hoe 
with  a  handle  on  It.  Now,  It  will  be  for 
the  Jury,  under  a  proper  charge  of  the 
court,  to  determine  whether  the  homicide 
wasToluntary  manslaughter  or  Justifiable 
homicide;  and,  for  tbe  reasons  we  have 
stated,  we  direct  that  another  trial  be 
had,  to  tbe  end  that  the  same  may  be  In 
conformltgr  witli  these  views.  Jndgment 
reversed. 


Huff  v.  Statb. 

(fiupnme  Court  <if  Qtorgta.  Aj/M  tt,  UINIl) 

Bavmr— Amssanns  ov  Bbxob. 

ISoestioiis  of  error  In  the  sdmiiwten  oi  teitt- 
mony  will  not  be  oonridered  when  tb*  ssslgninMit 
does  not  state  tbat  objeotlon  was  mads  at  ths 
time,  or  show  wtiat  the  objeotlon  waa. 

Error  from  superior  conrt,  Oglethorpe 
county ;  Lumpkin,  Judge. 

BamiHon  McWhorter,hsJ.E.  Lumpkin, 
tor  plalntltr  in  error.  W.  M.  Bo  ward,  Sol. 
Gen.,  by  Baniaon  A  Peeplea,toT  the  State. 

Simmons,  J.  There  was  sufficient  evi- 
dence to  authorise  the  finding  of  the  Jury 
In  this  case.  The  fourth  and  fifth  grounds 
of  tbe  motion  tor  a  new  trial,  which  com- 
plain ot  error  In  admitting  the  testimony 
of  Young,  and  In  admitting  the  alleged 
confession  oi  d^endant,  do  not  state  that 
tbe  objection  was  made  at  the  time,  nor 
what  tbe  objection  was ;  and  therefore,  un- 
der the  repeated  ruling  of  this  court,  we 
cannot  considerthesegraunds.  Judgment 
affirmed. 
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STBPHioaoN,  Ordinary,  t.  Howard. 
(ft^nwne  Court  cf  Oeorffia.   April  SB,  1800.) 

BiJVAKST— FlKS— FaTABI-S  TO  OmCBKS  or  COUBT. 

Code  Ga.  S  4564,  provldiDg  that  the  patatlve 
father  of  a  bastard  cblld,  f aillitfr  to  pay  for  Its  sup- 
port, should  be  indicted  for  misdemeauor,  and  that 
OD  coaviotioD,  If  fined,  the  fine  should  be  paid  over 
to  the  ordiaaiy,  to  be  used  In  support  of  the  child, 
Is  amended  by  Act  March  30,  IMd,  making  tbe  pen- 
alty for  the  offense  a  fine  oi  not  more  than  $1,000, 
imprisonment,  and  work  od  a  obain-gane,  or  any 
one  or  more  of  these  punishments,  as  oraered,  in 
the  disoretlon  of  the  court;  and,  under  tbe  general 
rule,  tbe  fines  arisine  ander  section  4561  are  to  be 
retuaed  by  the  solicitor  genersl,  and  other  officers 
of  the  ooorti  for  the  payment  of  their  InaolTent 
fees. 

Error  from  superior  coart.  Hart  coun- 
ty :  LcHPKiN,  Judge. 

Ira  C.  Vajj  Duxer,  by  J.  P.  Shannon,  for 
plaintiff  in  error.  W.  M.  Howard,  by  Har- 
rison A  Peeplea,  for  delendant  in  error. 

Blandfobd,  J.  We  tbluk  this  caoe  la 
raled  by  tbe  decision  of  this  court  In  Hard- 
eman T.  McBdanus*  82  Oa.  20, 8  S.  £.  Bep. 
7S8.  Jadgmeat  affirmed. 


UlTEUnre  T.  WlLLOUOHBT. 

{Aifnnsme  Court  <^  Ownfia.  Agrll  98,  1800.) 

COKTINDANOK — ILLKKSS  Of  PaBTT. 

1.  It  was  error  to  refuse  a  continuance  when 
oonnsel  stated  that  he  could  not  go  to  trial  without 
his  clieut's  presence,  and  presented  the  affidavit  of 
a  pbysician  that  he  bad  visited  the  client  on  tbe 
previous  day ;  that  he  had  pneumonia,  and  would 
be  unable  to  attend  court  for  five  or  six  days,— also 
the  afltdavit  of  another  person  that  he  had  seen  the 
client  the  morning  of  the  trial,  and  that  he  was 
very  sick,  and  unable  to  come  to  court. 

8.  On  a  motion  for  scontinaance  because  a  par- 
ty is  sick,  it  Is  not  nooeasary  to  state  why  his  pres- 
enoe  is  necessary. 

Error  from  superior   court,  Madison 

county;  Luupein,  Judge. 

D.  W.  Meadow,  for  plaintiff  in  error. 
Tbotnas  A  Strtcklaadf  lor  delendant  In  er- 
ror. 

BlandfobD,  J.  When  this  case  was 
called  In  the  court  below,  there  was  a  mo- 
tion by  counsel  for  the  plaintiff  in  error  to 
continue,  counsel  stating  In  hie  place  that 
be  could  not  go  to  trial  without  the  pres- 
ence of  his  client;  that  his  client  was 
sick  and  unable  to  attend  court;  and  he 
presented  to  the  court  an  affidavit  of  a 
physician,  wblcb  affidavit  shows  that,  the 
day  before  tbe  case  was  called,  he  had 
Tlslted  the  plaintiff  In  error,  and  that  he 
had  pneumonia,  and  would  be  unable  to 
attend  court  for  the  nest  Ave  or  six  days. 
It  was  further  shown  by  another  person, 
who  was  in  court,  that  he  knew  the  plain- 
tiff in  error,  and  that  he  saw  blm  on  the 
morning  tbe  case  was  called,  and  that  he 
was  very  sick,  and  unable  to  come  to 
court.  A  counter-staowInK  was  made,  but 
neither  tbe  facts  testified  to  by  the  physi- 
cian, nor  those  teettfled  to  by  tbe  other 
witness,  were  shown  to  be  untrue;  bnt  It 
was  shown  that  on  Friday  or  Saturday 
before  the  court  met  on  Monday,  tbe 
plaintiff  In  error  was  up,  and  going  about, 
and  that  he  went  a  short  diatanfe  ^rom 
his  home.  The  court  overruled  the  motion 


to  contluae,  and  to  this  the  plalntlfl  tn  er- 
ror excepted. 

It  was  the  right  ot  the  plalntlfl  In  error 
to  be  present  at  the  trial  of  his  case,  either 
to  try  the  case  himself,  or  to  assist  his 
counsel  upon  the  trial.  To  refuse  a  con- 
tinuance, under  the  facts  of  this  caae,  was 
to  deny  him  that  prlvllef^e.  His  counsel 
bad  stated  that  hla  client's  presence  was 
necessary,  and  that  he  could  not  go  to 
trial  without  him.  Under  the  rule,  lie  had 
merely  to  state  that  he  could  not  safely  go 
to  trial;  but  the  statement  ot  counsel 
went  b^ond  this,  and  showed  not  only 
that  he  could  not  safely  gu  to  trial,  bat 
that  be  could  not  go  to  trial  at  all. 

We  iuow  of  no  rale  which  requires  coun- 
sel to  state  why  It  is  necessary  that  his 
client  should  be  present.  The  cllmt  has 
tbe  right  to  be  present  to  give  his  testi- 
mony, it  It  be  admissible;  to  aesist  his 
counsel  In  striklug  a  Jury,  and  in  any  other 
way  aid  counsel.  It  he  think  proper.  For 
tbe  reasons  stated,  we  rererM  the  Jndg. 
ment  of  the  court  below,  and  direct  that  a 
Dftw  trial  be  fcraoted.  Ja^meat  nreraed. 


Pattebbon  T.  State. 
(Suprenw  Court  of  OtorgUt.  April  14,  ISMi) 
Abuui/t  with  Ihtbht  to  Mcbdse  —  Prssvicf- 

TIOK. 

Tbe  spseilla  intent  to  commit  murder  Is  •& 
essential  element  of  an  assault  with  intont  to  mnr^ 
der,  and  that  intent  is  a  question  of  fact,  which 
must  be  proved  to  the  satiuaotioQ  of  tbe  jury ;  and, 
on  a  trial  for  such  an  assault,  It  is  error  to  t&straot 
that  the  law  will  presume  an  intent  to  murder 
from  tbe  use  of  a  deadly  weapon. 

Error  from  superior  court.  Fulton  coun- 
ty ;  Richard  H.  Olabk,  Judge. 

Patterson,  the  defendant,  was  Indicted 
for  an  assault  with  Intent  to  murder.  He 
was  convicted,  and  brings  error. 

B.  J.  Jordun,  for  plaintiff  In  error.  C. 
D.  Hin,  Sol.  Gen.,  for  the  State. 

Blanofohd,J.  The  main  error  assigned 
by  the  plaintiff  In  error  In  tbts  case  Is  that 
the  court  erred  In  charging  tbe  jury  as  fol- 
lows: "ITou  have  heard,  gentlemen  of 
the  Jury,  ttie  evidence  as  to  tiie  sort  erf 
weapon  the  assault  was  made  with;  and. 
If  you  lielleve  that  It  was  a  weapon  in  Its 
nature  and  of  a  enrt  that  was  likely  to 
produce  death,  then  the  law  presumes  that 
that  assault  was  made  with  tbe  intent  to 
murder.  I  say  tbe  law  presumes;  that  Is, 
the  law  raises  tbe  presumption,  from  the 
use  uf  a  weapon  likely  to  produce  death, 
that  it  was  done  with  the  Intent  to  mur- 
der. And  If  you  believe  from  the  evidence 
that  an  assault  was  made  by  this  defend- 
ant, and  with  such  a  weapon,  then,  as 
I  say,  the  law  raises  the  presumption  that 
It  was  done  with  intent  to  murder;  end. 
If  that  presumption  Is  not  rebutted  by  ev- 
idence upon  the  part  of  the  defendant,  the 
presumption  that  thelawndses  remains.' 
This,  in  our  opinion,  was  manliest  en-or. 
We  know  of  no  case  decided  by  thto  court 
that  sustains  this  charge.  The  nearest 
case  which  approaches  It  is  that  of  Collier 
V.  Htate,  S9  (Ja.  31.  In  that  case  thiscourt 
held  that  If  a  man  shoot  with  a  pistol  at 
another,  and  hit  blm,  tb.e  law  would  pre 
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snme  prima  fhcie  that  he  did  It  with  mal- 
ice: that  DO  one  has  a  right  to  shoot  at 
another  with  a  loaded  plBtol  In  eport; 
and,  tf  he  does  bo,  he  Is  responsible  fur  the 
conseqnencea,  end  the  law  will  implymal- 
ice  from  thereelcIesBneMoI  l^e  act.  where 
deAth  taliea  place  fi*oni  nnlawtnl  Tiolenee, 
malice  IncladeB  an  intuition  to  kill.  Code, 
§  4321.  Bnt,  where  death  does  not  take 
ttlacre,  there  may  be  malice  in  giving  the 
woumi,  but  utter  absence  of  intention  to 
kill.  The  law  will  impute  the  Intention  to 
kill  where  there  is  a  killing,  but  not  where 
there  Is  none.  Malice  In  an  asaanlt  by 
BtabblDfK  does  not  npcesaarlly  Include  an 
Intention  to  kill.  Mallne  may  prompt  or 
attend  any  injurious  act  whatever.  It  la 
a  necessary  ln$p*edient.for  Instance,  in  libel, 
malicious  mischief,  and  mallcloas  prosecu- 
tlou.  The  general  definition  of  *'  mhllce"  is 
**  wickedness  of  purpose ;  aspltetul  or  malev- 
olent design  against  another;  a  settled 

Enrpose  to  injure  or  destroy  another." 
arrett.  Diet.  898.  From  the  use  tit  a 
deadly  weapon  In  a  manner  ealciilated  to 
injure,  the  law  will  presume  an  Intention 
to  injure:  ur  from  the  use  ol  it  with  inten- 
tion to  kill,  In  a  manner  calculated  to  ac- 
complish the  Intention,  the  law  will  pre- 
sume that,  had  the  killing  taken  place,  the 
homicide  would  have  been  murder.  But 
tbia  le  as  far  as  the  mere  legal  presump- 
tion ae  to  malice  or  Intent  will  go,  on 
trlala  tor  assaolt  with  Intent  to  murder. 
That  an  effect  not  produced,  and  which  U 
produced  would  have  coustltnted  a  differ- 
ent offense  from  that  actually  committed, 
was  Intended,  Is  surely  tor  determination 
by  the  Jary  ae  a  matter  of  fact.  The  lew, 
withunt  the  aid  of  the  Jury,  can  presume 
the  malicious  motive,  or  the  Intention  so 
far  as  realised  in  the  act,  bnt  not  an  in- 
tention beyond  wbat  was  so  realized.  See, 
also.  Hogan  v.  State,  61  Qa.  4S,  where  the 
point  Involved  In  the  present  case  was 
considered.  In  Klnnebrew  v.  State,  80  Ga. 
282.  5  S.  E.  Bep.  66,  tbe  qaeatlun  as  to  pre- 
Humptionfl  of  law  and  presumptions  of 
fact  was  extensively  dlscassed,  and  the 
mle  properiy  laid  down  by  tbe  present 
chief  iuaute.  Under  the  rule  therein  stat- 
ed, this  charge  was  error.  It  would  have 
bem  a  proper  charge  lor  thecourt  to  have 
instructed  the  Jury  that  if  tbe  accused  as- 
saulted the  person  wounded  with  a  weap- 
on likely  to  produce  death,  and,  if  death 
had  msned,  It  would  have  been  mnrder, 
then  the  law  would  presume  tbat  tbe  as- 
sault was  an  assault  wltb  Intent  to  mup* 
der.  This  Is  probably  as  far  as  the  court 
should  go  In  a  case  of  this  character;  and 
we  know  of  no  direct  decision  in  this  state 
(nor  any  other  state  In  the  Dnlon )  to  the 
effect  tbat  the  law  presumes,  because  an 
assanlt  was  made  with  a  weapon  likely  to 
produce  death,  that  it  was  an  aseaolt 
with  Intent  to  murdn'.  Where  It  takes 
a  particular  Intent  to  constitute  a  crime, 
that  particular  Intent  mast  be  proved  to 
tbe  satisfaction  of  the  Jury.  It  does  not 
require  director  positive  proof, but  theclr- 
cumBtances  must  besuch  as  would  author- 
lie  the  Jury  (and  not  the  court)  to  Infer  the 
Intent  with  which  the  act  was  done.  In 
Lawson,  Pres.  Ev.  p.  371,  rule  66,  It  Is  laid 
down  as  tbe  eoneet  mle  tbat,  "when  a 


specific  Intent  Is  required  to  make  an  act 
an  offense,  the  doing  of  the  act  dues  not 
raise  a  presumption  that  It  was  done  wltb 
the  specific  Intent. "  Where  one  is  charged 
with  assault  with  intent  to  murder,  and  it 
is  proved  tbat  be  fired  a  loaded  pistol  at 
another,  there  is  no  presumption  of  law 
tbat  he  Intended  to  mnnler  the  person 
thus  fired  at.  In  tbe  cas^  of  Roberts  t. 
People,  19  Ulch.  401,  and  Maher  r.  Peo- 
ple, 10  Mich.  212,  we  tbink  the  law  is  prop- 
erly laid  down  by  tbe  court.  It  Is  there 
stated  that  "the  general  mle  is  well  set- 
tled, to  which  there  are  few.  If  any,  excep- 
tions, that  when  a  statute  makes  an  td- 
fense  to  consist  of  an  act  combined  with 
a  particular  intent,  that  intent  la  Just  as 
necessary  to  beprovedas  the  act  itself,  and 
must  be  found  by  the  Jury,  as  matter  of 
fact,  before  a  conviction  can  be  had.  But 
especially  when  tbe  offense  created  by  tbe 
statute,  consisting  of  the  act  and  the  in- 
tent, constitutes,  as  in  the  present  case, 
substantially  an  attempt  to  commit  some 
higher  olfenae  than  that  which  the  delend- 
ant  has  succeeded  In  accomplishing  by  It, 
we  are  aware  of  no  w^l-founded  excep- 
tions to  the  rule  above  stated,  and  In  all 
such  cases  the  particular  intent  charged 
must  be  proved  to  the  satisfaction  of  the 
Jury;  and  no  Intent  in  law  or  mere  legal 
presumption,  differing  from  tbe  intent  In 
fact,  can  be  allowed  to  supply  the  place  of 
the  latter."  We  think  the  law  Is  correct- 
lystated  In  thecasesreferred  to.  See.also, 
1  Wbart.  Crim.  Law,  §  816;  8  Greenl.  Ev. 
SS  13, 17.  See,  further,  the  following  caseSr 
which  we  have  also  examined:  Reg.  v. 
Smith,  88  Eng.  Law  A  Eq.  667;  Yander- 
mark  v.  State,  47  111.  122;  Callaban  T. 
State,  21  Ohio  St.  806;  State  v.  Beaver,  & 
Har.(J>el.)608;  State  v.  Malcolm,  8  aarke, 

ilowa,)  418;  Riic.  v.  Jones,  9  Oar.  &  P. 
01;  Reg.v.Bourdon,2Car.  &  E.866;  Dun- 
away  V.  State,  110  111.  3S8;  Conn  v.  Peo- 
ple. 116  111.  458.  6  N.  E.  Rep.  463;  Kunkle 
T.  State.  82  Ind.  220;  Perry  v.  People,  U 
lU.  496;  Rex  v.  Howlett,  7  Car.  &  P.  274; 
McCoy  V.  State,  8  Ark.  461 ;  Cole  v.  State, 
10  Ark.  318 ;  Lacefleld  v.  State,  84  Ark.  276 ; 
Scott  V.  State, 49  Ark.  156,4  a.W.  Rep.  760; 
Trevinio  v.  State,  27  Tex.  App.  372.11  S.  W. 
Rep.  447;  Moore  v.  State,  18  Ala.  632;  Allen 
V.  State, «2  Ala.  891;  Meredith  v.  State,  60 
Ala.  441 ;  Crawford  v.  State,  86  Ala.  16,  & 
Souths  Rep.  651;  Lawrence  v.  State,  84 
Ala.  424,  5  South.  Rep.  88;  Lane  v.  SUte» 
86  Ala.  11, 4  South.  Rep.  780;  Ogletree  t. 
State,  28  Ala.  693;  Morgan  r.  State,  SS 
Ala.  413;  People  v.  Scott,  6  Mich.  287; 
Walker  T.  State, 8  Ind.  290;  Smith  T.Com., 
100  Pa.  St.  324;  State  v.  Meadows,  18  W. 
Va.  65S.  At  tbe  common  law,  in  all  cases 
where  an  assault  with  Intent  to  do  great 
bodily  barm,  or  to  kill,  or  to  murder,  Is 
charged,  the  intent  with  which  the  as- 
sault was  made  is  always  left  by  the  En- 
glish courts  to  the  Jury  to  determine.  See 
tbe  cases  cited  above.  The  rule  may  be 
said  to  be  not  only  general,  bnt  universal ; 
and,  however  reluctant  we  may  be  to 
grant  a  new  trial  in  this  case  on  account 
of  the  evidence  as  set  out  in  the  record,  the 
sense  of  duty  and  obligation  on  our  part 
to  the  law  compels  us  to  do  so.  Judg- 
ment reversed. 
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LANHZHa  T.  GOHHIBmONBSS  OF  TRANBTI^ 
TANIA.  COCNTT. 

<SupnnM  Court  of  Noi^  OaroUma.    Mtj  18» 
1800.) 

LmiTATiOKi— Mistake— PiKDiUM  o»  Faot. 
1.  A  suit  to  recover  mooeT  paid  by  plaiatifl  as 
•herifl  by  order  of  the  board  ot  county  commii- 
sionera  on  a  bond  gireo  by  it,  which  he  oialma  was 
not  allowed  him  To  Bettlement,  by  reason  of  an 
overBieht,  is  an  action  to  correota  mistake,  within 
Code  N.  C.  f  166,  subsec  9,  as  amended  by  Act  im^ 
e.  aw,  providing  that  in  sndh  cases  the  cause  of  ac- 
tion shall  not  be  deemed  to  bare  aoerued  vntU  the 
dlBCorery  by  the  agsrleTed  party  of  the  facts  coq- 
stltuticg  the  mistake,  and  is  not  within  section 
76d,  providing  tbat  all  claims  against  a  county 
shall  be  presented  within  two  years  after  maturity, 
8.  FlDdlngs  that  the  bond  was  duly  ezeoatea; 
tbat  payments  were  made  thereon  by  defendanta; 
tbat  the  balance  due  and  nnp^d  is  the  property  of 
pl^ntifC,— are  sufBcient  findings  tbat  plaiatifl  paid 
ute  balance  due  on  the  bond,  and  that  the  amount 
ao  paid  by  him  was  not  allowed  and  credited  to  him 
In  the  settlement. 

8.  A  finding  by  the  referee  that  def«idaiQts 
made  a  payment  to  the  obligee  in  the  bond  witbin 
two  years  of  its  maturity  does  not  show  tliatplatn- 
tur  broagbt  bis  action  wlUiia  the  Uma  United  afU 
«F  the  ducorery  of  the  mistake. 

T.  F.  Davldaoa,  for  appellantB.  0.  A. 
^ifibnl,  lor  appellee. 

Datib,  J.  ClTll  action  tried  beforeCLARK, 
J.,  at  September  term,  1889,  ol  the  superior 
conrt  of  Transylvania  county.  The  plain- 
tiff was  sheriff  of  TranaylTaula  county, 
and  allegf«.  In  anbstanc^  that  on  the  8tfa 
of  February,  1881,  B.  C.  Lankrord  was  the 
chairman  of  ttie  board  of  county  commls- 
sloners  of  the  county,  and  as  such,  and  In 
obedience  to  the  order  of  tlie  board,  he  ex- 
ecuted and  delivered  to  William  T.  Davis, 
contractor,  for  building  the  court-house 
and  Jail,  a  bond  for  $l,805.f)3,  with  Interest 
from  February  8, 1881,  being  the  balance 
doe  said  Davis  from  the  county  lor  balid- 
lufc  said  conrt-honse  and  Jail ;  that  od  the 
25th  of  March,  1882,  as  sheriO,  he  paid 
972U.2e  on  said  note,  and  B.  O.  IJankford, 
chairman  ol  the  board,  as  aforesaid,  paid 
f  212.50.  and  nothing  more  was  paid  there- 
on, except  that  thereafter  the  plaintiff,  by 
order  of  the  board  of  county  commission- 
ers, "directed  to  him,  as  sheriO  of  the 
county,  paid  off  said  bond  and  Its  Interest, 
and,  at  the  time  ot  making  his  settlement 
with  tbecoDuty  as  sheriff,  be  overlooked 
the  same,  and  it  was  not  allowed  to  him 
Id  settlement;"  that,  as  soon  as  he  discov- 
ered that  the  payment  so  made  bad  not 
been  allowed  In  his  settlement,  he  Immedi- 
ately applied  to  the  defendants  In  open 
session,  on  the  18th  day  ot  June,  1887,  and 
demanded  that  his  clidm  for  the  same  be 
audited  and  allowed,  which  was  refused 
by  the  defendants;  that  there  Is  due  on 
the  said  not«.  which  waH  regularly  as- 
signed to  him,  the  sum  of  9597.40,  with  in- 
terest on  the  $452.32  till  paid,  for  which 
he  demands  Judgment,  and  for  such  other 
relief,  etc.  The  defradants  answer,  admit- 
ting the  execution  ot  the  note,  but  sub- 
stantially denying  the  other  material  al- 
legations of  theplulntlff.  They  say  that 
the  note  has  been  paid  In  full,  and  that 
the  plaintiff,  "In  his  settlement  with  the 
county  as  sheriff,  received  full  credit  for 
the  said  note  and  Interest."  They  admit 
that  the  pialotlD  demanded  tbat  his  claim  , 


be  audited  and  allowed,  as  alleged,  but 
tbat  It  was  refused  upon  tlie  sround  that 
the  same  had  alrea<ly  been  paid  In  full. 
And  for  a  further  answer  th^  say  "that 
theplalntlff  oughtuotto  have  or  malDtaln 
this  action  against  them,  because  they  say 
tbat  the  bond  mentioned  In  the  complaint 
was  not  presented  to  the  chairman  of  the 
board  of  county  commissioneni  of  Tran- 
sylvania connty  within  two  yean  after 
the  maturity  of  said  bond. "  The  action 
was  commenced  on  the  18th  day  of  An- 
flrnst,  1887,  and  was  continued  from  term 
to  term  until  spring  term,  1888,  when  an 
order  nf  reference  theretofore  made  to  C. 
M.  Pa^  was  set  aside,  and  it  was  referred 
by  consent  tu  Kope  Elias,  under  the  Codn. 

At  term,  1889,  the  referee  filed  the 

following  report:  Iflndasalact  thst 
the  note  sued  upon  was  duly  executed  by 
those  having  authority.  (2)  I  find  as  s 
fact  that  the  defendant  made  payments 
thereon.  (3)  I  find  as  a  fact  that  the  note 
sued  on  by  the  plaintiff  is  the  property  of 
the  plaintiff,  and  the  amount  sued  for  as 
balance  due  thereon  is  due  and  unpaid, 
and  that  the  plaintiff  Is  entitled  to  recover 
a  Judgment  ot  the  defendants  tor  said 
amount.  (4)  I  find  as  a  fact  that  the 
plaintiff  never  presented  the  note  sued  on 
to  the  defendants  for  payment,  after  the 
same  was  assigned  to  him,  till  the  18th 
day  of  June,  1887,  and  that  payment  was 
refused  by  the  defendants.  I  find,  as  a 
conclusion  ot  law,  that  section  TOG  ot  the 
Code,  pleaded  in  bar  ot  the  recoTery  of  the 
plaintiff's  claim,  is  no  bar  to  the  plalntlfTs 
recovery,for  the  reason  that  the  note  sued 
upon  was  presented  to  the  defendants, 
and  recognized  by  them,  and  that  the  de- 
fendanta paid  one  Posey,  agent  ot  Davis, 
the  obligee,  a  payment  thereon  within  two 
years  ot  the  maturity  of  the  same.  Again, 
I  find,  as  a  conclusion  ot  law,  had  the  as- 
signor of  plaintiff  tailed  to  present  the 
note  sned  on  within  two  years,  the  defend- 
ants* plea  would  avail  nothluE.  See 
Wharton  v.  Commissioners,  82  N.  G.  11, 
where  the  court  says.  In  construing  sec- 
tion 756,  what  it  means :  'That  the  object 
nf  the  act  being  to  enable  the  municipal 
bodies  mentioned  to  make  a  record  of 
their  valid  ontotanding  obligatlona,  and 
to  separate  them  from  the  spnriuua  and 
Illegal,  It  did  not  apply  to  a  valid  debt  <rf 
the  existence  and  character  of  whleb  the 
corporate  authorities  had  actual  notice.* 
The  defendants  knew  of  the  existence  of 
the  note  sued  on,  the  character  and 
amount  thereof,  and  tor  what  purpose  It 
was  given.  (See  the  evidence.)  1  there- 
tore  direct  ]udgm«it  to  be  entered  tor 
$697.40,  with  Interest  on  $463.S2  at  six  per 
cent,  from  the  ISth  day  of  August,  1887, 
till  paid.  I  respectfully  report  my  findings 
of  facts  and  conclusions  ot  law,  with  the 
teatlmuny  In  the  cause.  K.  £uab,  Be(- 
eree." 

To  this  report  the  defendants  filed  the 
folio  wing  exceptions :  "  The  defendants 
except  to  the  report  ot  the  referee  In  the 
above  cause:  (1)  That  tiie  referee  does 
not  state  the  items  of  account  between  the 
parties  In  his  report ;  nor  does  he  show  at 
what  time  the  plaintiff  made  his  final  set- 
tlement with  the  defendants  as  sheriff  and 
tax  collector,  and  what  .amount  .he  then 
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reedved  credit  for.  f2)  Tbe  referee  does 
not  find  the  facte  upon  the  tsane  raised  by 
the  pleadings,  tIs.  :  Waa  the  ainoant  paid 
by  tlie  plaintiff  as  sheiiff  on  the  bond  men- 
tioned in  the  complaint  allowed  to  him  in 
hts  settlement  with  the  detendants?  (8) 
The  referee  ena  in  hia  finding  of  fact  that 
the  note  sued  on  la  the  proper^  of  the 
plaintiff,  because  the  complaint  alleges 
that  tbe  plaintiff,  as  sheriff  and  tax  col- 
lector tor  Transylvania  county,  paid  off 
the  note  for  and  by  request  of  the  defend- 
ants. (4)  The  referee  errs  In  his  finding  of 
fact  that  the  plaintiff's  claim  was  present- 
ed to  the  ddendants  for  payment  within 
two  years  from  Its  maturity.  (6)  The  ref- 
eree erra  in  his  condaslon  of  law  that  It 
waa  not  neceaaaiy.  under  section  756  of  the 
Code,  for  the  plaintiff  to  present  bis  claim 
for  settlement  within  two  years  after  the 
bond  mentioned  In  the  complaint  had 
been  paid  off  by  him  as  sheriff  and  tax  col- 
lector. (6)  The  referee  errs  In  his  conclu- 
sion of  law  that  the  plaintiff's  claim  Is  not 
barred  by  section  766  of  the  Code.  (7)  Tbe 
referee  ens  in  bis  conelodoA  that  the 
plalntUrs  claim  is  not  baned  bythestat* 
nte  of  limitations. " 

Dpon  the  bearing  his  honoroTermled  all 
the  defaidants'  exceptions,  and  gave  Judg- 
ment for  the  plaintiff.  The  plaintiff  buo- 
stantially  alleges  that,  by  the  direction  of 
the  board  ol  county  commlHSionere,  he 
paid,  on  the  note  referred  to,  the  sum  men- 
tioned In  tbe  complaint,  and  that  in  bis 
settlement,  as  sheriff,  wltb  them,  the 
amount  so  paid  was  overlooked,  and  cred- 
it tor  It  was  not  Included  and  allowed  him 
in  said  settlement,  and  that. as  soon  as  he 
discovered  that  It  bad  not  been  allowed, 
he  applied  to  them  for  payment,  which 
was  rinsed.  The  defendants  admit  the 
execution  of  the  note,  and  the  plaintiff's 
demand,  bat  they  deny  tbe  other  allega- 
tions, and  they  also  ray  upon  the  statute 
(Code,  i  756)  as  a  bar  to  plaintiff's  de- 
mand. The  matters  in  controversy  are, 
hi  sobstance:  (1)  Did  the  plalntlfl  pay 
the  balance  doe  on  the  note  mentioned  in 
the  complaint?  (3)  If  so,  was  the  amount 
sopald  by  him  allowed  and  credited  to  him 
hi  tbe  aettlenient  referred  to?  (8)  And,  If 
not,  was  tbe  demand  to  have  It  allowed 
made  witbln  tbe  time  allowed  by  law? 

To  answer  these  questions,  it  was  not 
necessary  that  the  referee  should  state.  In 
detail,  the  items  of  account  between  the 
parties ;  and  tbe  finding  as  tacts  that  the 
note  was  duly  executed,  etc.,  that  pay- 
ments thereon  were  made  by  the  defend- 
ants, and  that  tbe  balancedoeand  unpaid 
Is  the  property  of  the  plaintiff,  maybe  fair- 
ly taken  and  construed  as  determining  the 
first  and  second  in  favor  of  the  plaintiff; 
but  there  are  no  findings  of  fact  upon 
which  the  third.  In  legara  to  the  statute 
of  limitations,  can  be  determined.  It  Is 
enacted  (Code,  $  766)  that  "aU  claims 
against  the  several  comities  *  *  *  of 
tfids  state,  wtaeQiOT  by  bond  or  otherwise, 
shall  be  presented  to  the  chairman  of  the 
board  of  county  commissioners  •  *  • 
-within  two  years  after  the  maturity  of 
such  claims,  or  tbe  holders  of  snch  claims 
shall  be  forever  barred  from  a  recovery 
thereof. "  This  is  a  statate  of  limitations, 
and  soeb  daimsagalnst  tlie  county  should 


be  presented  within  two  years  "after  ma- 
turity. "  Boyster  v.  Commissioners.  98  N. 
C.  US,  S  8.  E.  Rep.  741 ;  Moore  v.  Commis- 
sioners, 87  N.  C.  216.  But,  as  was  said  In 
the  lattercase,  which  was  of  a  nature  sim- 
ilar to  this,  the  statute  does  not  apply  to 
a  claim  "constituted  us  the  plalntltTs  Is." 
The  purpose  of  this  action  is.  In  effect,  to 
correct  a  mistake,  and,  following  Code, 
9  166,  Bubsec.  9,  as  amended  by  tbe  act  of 
18S9,  c.  269,  it  Should  be  brought  within 
tbe  time  limited,  after  discovery  <^  the 
tacts  constituting  the  mistake.  No  tacts 
are  found  by  the  referee  that  will  deter- 
mine this.  Tbeflndlngthatltwas  present- 
ed on  the  18th  day  of  June,  1887,  and  that 
the  d^endante  made  a  payment  to  "one 
Posey,  agent  of  Davis,  tbe  obligee,  within 
two  yeara  of  the  maturity  of  1-he  same,'* 
does  not  show  that  It  was  presented  witb- 
ln two  yeara  after  tbe  payment  thereon  to 
Posey,  or  after  the  mls,take  was  discov- 
ered. The  material  question  here  Is,  was 
the  artion  brought  within  two  years  after 
the  discovery  of  the  mistake?  In  a  refer- 
«ice  under  the  Code,  tbe  referee  must  re- 
port the  evldenee,bls  findings  of  fact  tbn^ 
on,  and  his  conclusions  of  law.  Upon  ex- 
ceptions filed,  the  Judge  below  reviews  the 
findings  of  fact,  as  weli  as  conclnsiuns  of 
law,  but  the  findings  of  fact  are  not  r». 
viewable  by  this  court,  except  In  cases 
where  it  is  alleged  that  there  Isnoevldence 
to  support  the  finding  of  fact;  but.if  tbers 
is  any  evidence,  the  finding  of  fact  below 
Is  conclusive.  Bareroft  v.  Boberts,  91  N. 
C.  868;  Cooper  v.  Mlddleton,  04  N.  C.  86; 
Dflry  V.  Suit,  91  N.  C.  406 ;  Reaves  v.  Davis. 
99  N.  C.  426.  6  S.  E.  Rep.  716,  and  cases  cit- 
ed. The  evidence  taken  by  the  referee  Is 
sent  wltb  the  record.  This  should  only 
be  dune  when  It  Is  needed,  and  to  the  ex- 
tent needed,  to  raable  the  court  to  pass 
upon  the  question,  when  raised,  as  to 
whether  there  is  any  evidence.  In  whlcfa 
event  alone  cnn  this  court  review  It ;  and 
the  cause  must  be  remanded,  to  the  end 
that  facts  may  be  found  upon  which  the 
question  of  the  statute  of  limitations  may 
be  determined. 


Statb  v.  Schbprb  e£  «/. 
(Aipnms  Court  of  South  CaroUna.  Msy  Ml 

Appbal— ExoBPTioira— 'Watir  Fiun. 

An  ezoeption  to  the  overruling  of  a  demurrer 
not  filed  at  the  time,  nor  when  final  Judgment  Is 
rendered,  cannot  be  inserted  In  tbe  record  after 
appeaL 

On  motion  to  amend  the  record. 
Verdier,  Elliott  &  TownifCDt/,  for  appel- 
lants.  Atty.  Gen.  Enrle,  tor  respondent. 

Per  Curiau.  Upon  the  call  of  this  case 
for  hearing  In  the  supreme  court,  the  de- 
fendants, (appellants,)  In  pursuance  of  no- 
tice, made  a  motion  to  be  allowed  to  serve 
addittonal  exceptions,  and  incorporate 
them  In  tiie  case.  They  submitted  tbe  fol- 
lowing affidavit  in  support  thereof :  **  Peiv 
sonally  appeared  before  me,  W.  J.  Ver^ 
dler  and  W .  H,  To  wnsend ,  of  coun- 
sel tor  appellants,  who,  being  duly  sworn, 
say  that  this  case  first  came  on  to 
be  heard  In  the  court  of  common  pleas 
for  Beaufort  county.  In  the^ear  lfiS8, 
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before  Judge  Nobton,  upon  iBsne  Joined 
on  a  demarrer  to  the  complaint  tor  the 
^ound  that  It  did  not  Rtate  facts  Buffi- 
<Aent  to  cunstltnte  a  cause  of  action,  and 
the  demttrrer  was  overruled;  that  there- 
after the  defendants  served  their  answer, 
and  the  cauHe  axaln  came  on  to  be  beard, 
In  February  last,  before  Judge  Hudson 
and  ajaiy,  upon  the  Issue  ol  fact:  that 
defendants  appealed  from  the  Judgment 
tendered  against  them  at  their  second 
trial,  and.  in  preparing  thelrproposed  case 
un  such  appeal,  they  did  not  put  In  as 
part  of  such  case  the  demurrer,  and  order 
overruling  the  same,  for  the  reason  that 
they  though  C  it  could  not  properly  form 

eart  of  the  case,  regarding  It  as  a  cUstlnct 
mw  which  had  been  decided  and  elimi- 
nated from  the  cause.  The  respondents 
served  amendments  tu  the  proposed  case, 
proposing,  among  other  things,  that  the 
demurrer  and  order  overruling  the  same 
be  inserted,  to  which  the  appellants  re- 
fused to  consent,  and  the  case  went  before 
theclrcnit  jndgetor  settlement,  upon  which 
settlement  the  circuit  Judge  ordered  said 
demurrer  and  orderto  bemade  part  of  the 
case;  that  at  this  time  appellants*  right 
to  file  exceptions  had  expired,  and  they 
could  not  avail  themselves  of  the  right  uf 
excepting  to  the  order  overruling  the  de- 
murrer. W.  J.  Vbrdibb.  W.  H.  Town- 
8BND.  Swoin  to  before  me  this  18th  day 
of  May,  1890.  Jas.  W.  CBortrr,  Pension 
Notary  and  Public  Notary."  The  follow- 
ing are  the  additional  exceptions  pro- 
posed: "(6)  That  his  honor.  Judge  Nor- 
ton, erred  in  not  sustaining  the  demurrer 
in  this  action,  and  in  holding  that  the  com- 
plaint states  facts  suSlclent  to  constitute 
a  cause  of  action,  because  it  contains  no 
allegation  that  W.  T.  Seward  ft  Co.  dug, 
mined,  and  removed  and  shipped,  or  other- 
wise sent  to  market,  any  phosphate  rock 
or  phosphatic  deposits,  because  it  does 
not  allege  that  w.  T.  Seward  &  Co.  dug 
any  phosphate  rock  or  phosphatic  depos- 
its In  the  navigable  waters  and  streams 
of  the  state  mentioned  In  their  license,  nor 
does  it  allege  that  any  royalty  is  due.  nor 
any  facts  showing  an  Indebtedness  or 
breach  of  the  bond.  W.  J.  VRRniBR,  Elu- 
OTT  &  TowNSEND,  Appellants'  Attorneys. 
To  Jos.  H.  Earle.  Esq..  Atty.  General  of 
S.  C,  Rmpondent's  Attorney.  •*  After  ar- 
gumen  t  pro  and  eon,  the  court  refused  the 
motion. 

Exceptions  may  be  filed  when  an  inter- 
locutory order  is  made,  at  that  time,  or 
when  final  Judgment  is  rendered.  The  ex- 
ceptions now  proposed  were  not  filed  at 
either  time.  It  Is  too  late  to  have  them 
inserted  in  the  record ;  the  case  having 
been  made  up,  and  ready  tor  hearing  In 
tbtai  court. 


Stats  t.  Bonn. 

fBwpreme  Court  of  South  OaroUma,  June  19, 
1890.) 

HmnSR  —  EVIDBNOB  ~  InBTRUCTIOITB  —  BKI.t>I)B- 
VBHS8— ReASOHABLS  DoOBT. 

1.  On  a  trial  for  murder,  the  Bdmlaslon  ia  evl- 
deoce  of  the  record  of  a  prosecution  for  mallolons 

mischief,  Instituted  hy  deceased  agnlnst  defendaot, 
offered  to  show  the  feeling  between  the  partieB,  if 
error,  is  harmless,  where  aefendant  is  convicted  of 
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manalanghter  only,  thns  Ifpiorlng  the  qnesUon  of 
malioe. 

8.  Where  a  witness  testifies  that  be  has  no  rec- 
oUectloD  of  making  certain  statements  of  his  opin- 
ion oonceminK  deceased's  attitude  towards  defend- 
ant, tending  to  show  threats  made  by  deceased, 
testimony  to  show  that  hedld  malce  the statemenl* 
is  not  admissible  to  uonbradiot  him,  as  the  maiier 
is  irrelevant. 

8.  Where  reqaests  to  oturge  are  so  framed  as 
to  present  the  law  applicable  to  a  case  where  de- 
fendant went  to  the  i»aoe  of  the  klUing  to  remove 
a  trespasser  onl;,  a  charge  Id  reply  thereto  which 
Ignores  the  suppositioD  that  he  might  have  gon» 
for  the  purpose  of  asoerteintng  who  was  the  trea- 
paaser  is  not  tor  that  reason  obJootionaUa,  espe- 
cial^ where  the  general  charge  sufOotoatly  auto* 
the  &w  of  Hif-deienBe  applicable  when  one  Is  on 
his  ownpremlees  for  a  lawful  purpose. 

4.  where  the  jury  are  charged  that  the  state 
mast  prove  every  point  beyond  a  reasonable  doubt, 
and  that  if  they  osve  any  reasonable  doubt  tfa^ 
must  give  defendant  the  benefit  Of  the  doubt,  and 
that  defendant  must  prove  his  plea  of  self-defense 
by  a  preponderance  of  the  evidence,  It  is  not  aeo- 
essary  to  charge  them  that,  If  they  bare  a  reason- 
able doubt  as  to  which  way  Is  the  preponderanoe 
of  evidence  as  to  the  plea  of  self-defense,  they 
must  giye  defendant  the  benefit  tbereitf. 

B.  The  mere  fact  that  deoesaed  presented  bis 
guD  St  defbndaat  before  the  lattw  aniot  would  not 
Justify  the  killing. 

6.  A  request  to  charge  that,  If  defesdant  owned 
the  land  on  which  the  killing  occurred,  and  had 
forbidden  deceased  to  come  thereon,  and  deceased 
bad  no  prescriptive  right  to  enter,  then.  If  deceased 
entered,  he  was  a  trespasser,  and  on  bis  refusal  to 
leave  on  request  defendant  had  the  right  to  nae  all 
necessary  force  to  remove  him,  ignores  the  distinc- 
tion between  a  trespass  on  laoa  in  possesion  of 
and  that  owned  by  another,  and  also  the  effect  of  a 
license  to  enter,  and  la  properly  refused,  wherethe 
Instmotlons  already  given  ful^  cover  the  law 
pllcable  to  the  right  of  a  person  in  posaoasioD  to 
remove  a  trespasser. 

7.  A  charge  that  a  reaaonable  doobt  must  be  a 
"strong  "  doubt  is  not  misleading. 

Appeal  from  general  sessions  drcnit 
court  of  Alkeo  county;  Kbbshav,  Judge. 

Nathan  Bodle  appeals  from  a  conviction 
of  manslanghter.  The  charge  of  the  trisl 
court  was  as  follows : 

**(jentlemen  of  the  Jury:  I  congratulate 
you,  as  well  as  myself,  upon  the  approach 
of  the  determination  of  this  painful  inves- 
tigation through  which  we  have  passed 
the  last  several  days.  It  la  my  duty  now 
to  charge  you  upon  the  law  of  homicide, 
and  It  Is  your  duty  to  Investigate  the  tes- 
timony In  this  case,  ascertaining  the  tacts, 
discrediting  what  yon  believe  to  be  un- 
true, and  fastening  In  your  memory  what 

f'ou  believe  to  be  true,  and  then,  hav- 
ng  ascertained  the  facts,  apply  them 
to  the  law  as  I  shall  gin  It  to  you, 
and  then  return  a  verdict  in  accordance 
with  the  facts  and  the  law.  It,  In  the 
expression  of  what  I  have  to  say  to  you, 
I  should  unfortunately.  In  your  opin- 
ion, give  rise  to  the  beli^  in  your  mind 
that  1  am  expressing  an  opinion  upon  tlie 
facts,  I  beg  you  to  discard  it.  I  have  no 
right  to  an  opinion  upon  a  question  ot 
fact.  It  Is  only  nponthe  lawtbat  1  have  a 
right  to  express  myself;  and,  It  I  should 
err  In  the  slightest  particular  upon  that 
point,  the  supreme  court  would  set  it 
aside,  and  this  case  would  be  tried  over 
again,  it  you  should  find  against  the  de- 
fendant, and,  therefore.  If  I  should.  In  your 
opinion  express  an  opinion,  yon  will  dis- 
card it  from  your  mind  altogether,  and  b* 
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snided  by  your  own  honest,  eoMclentloiia 
bellel,  OB  yoa  find  it  Irom  tbe  eTldence.  In 
ereiy  homicide  the  flrat  tnqulry  Is,  of 
course,  did  the  deceased  party  come  to  hia 
or  her  death  at  the  band  of  the  party 
cbargedV  Sometimes  this  Is  a  matter  of 
palnfnl  Investl^tion,  but  In  this  Instance 
you  are  relieved  Irom  any  farther  Inquiry 
into  that  fact,  because  it  is  not  denied  that 
tbA  deceased,  Joel  A.  Qunter,  came  to  his 
death  at  the  hands  of  tbe  defendant,  the 
piiftoner  at  the  bar.  Then  your  inquiry 
will  be,  what  was  the  nature  of  that  ktll- 
inf??  A  man  has  been  killed,  a  citizen  has 
had  bis  life  taken,  and  you  are  called  upon 
to  inquire  what  was  the  nature  of  that 
killing.  Was  It  a  crime?  If  It  was  not  a 
Clime,  tbe  defendant  will  go  acquitted  at 
your  hands.  H  it  was  a  crime,  what  was 
the  nature  ol  that  citme?  Every  homicide 
Is  either  JuBtlflable,  ezcnnable,  ur  fdonlous. 
JuKtlflable  homicide  takes  place  when  It 
Is  the  doty  of  a  man  to  take  the  ilfe  of  an- 
other. Whenerer  that  happens,  of  conroe 
there  Is  not  a  crime  committed.  Hence  be 
goes  away  Justified,  because  be  has  not 
only  done  no  wrong,  but  he  has  actually 
done  a  duty,  when  he  took  the  life  of  the 
party.  When  the  sheriti,  in  obedience  to 
tbe  commends  of  a  court  of  competent  Ju- 
risdiction, executes  the  sentence  of  Uie 
court,  and  takes  the  lite  of  a  man  con- 
demned to  death,  the  sheriff  does  no 
wrong,  but  he  does  his  duty,  and  therefore 
Is  Justified.  And  Jnstlflahle  homicide  oc- 
curs also  when  a  man  takes  the  lite  of  an- 
other to  prevent  a  known  felony  from  be- 
tnjn  committed  by  hini.  The  next  subdi- 
vision or  classlflcatfon  of  homicide  Is  '  ex- 
cusable.* Thlslswhere  aman, though  not 
Justifiable,  is  excusable  In  the  eyes  of  tbe 
law,  in  obedience  to  the  instincts  of  our 
nature  and  the  weakness  and  Infirmities  of 
human  nature;  as  where  a  man  engaged 
in  a  lavrtul  business,  without  any  negli- 
gence or  fault  in  any  way,  happens,  acci- 
dentally, without  any  intention  or  fault, 
to  kill  a  man ;  in  that  case  be  Is  excused. 
It  is  not  Justifiable,  for  It  Is  not  bis  duty 
to  take  life,  but  it  Is  excusable  homicide, 
and  hegoes  acquitted  of  any  Intended  bom- 
Icldc.  Another  case  of  excusable  homicide 
Is  homicide  in  self-defense.  It  occurs  when 
a  man  who  has  no  other  probable  means 
of  saving  his  life,  or  of  defending  his  per- 
son from  enormous  bodily  harm  from  one 
who  combats  against  him,  upon  a  sudden 
quarrel,  kills  the  person  assaulting  him 
under  necessity.  Not  only  Is  a  man  en- 
titled to  the  benefit  of  the  law  of  self-de- 
fense when  he  Is  actually  In  danger  of  his 
life,  but  when  the  circumstances  are  such 
as  to  Justify  a  man  of  ordinary  reason  and 
firronees  In  tbe  belief  that  his  lite  Is  in  Jeop- 
ardy, and  you  consider  tbe  circumstances 
to  be  such  as  to  Justify  that  b  lief,  then  he 
is  equally  entitled  to  the  law  of  self-defense, 
because  a  man  here  Is  Judged  by  bis  mo- 
tives, and,  if  he  honestly  believes  that  he  Is 
obliged  to  take  life  in  self-defense,  and  the 
circumstances  are  such  as  to  Justify  that 
belief,  then  he  is  entitled  to  the  law  of  self- 
d^ense.  Of  course,  in  excusable  homicide, 
as  in  Justifiable  homicide,  the  verdict  of 
the  Jury  must  be  "not  guilty "  wherever 

nflnd  him  to  be  Justified  in  tbe  act. 
rested  in  the  books  upon  the  ground 
T.lls.E.no.13— 40 


of  necessity,— s^-detense  Is,— that  Is  to 
say,  unlem  a  man  can  show  you  that  there 
was  a  necessity,  or  that  theclrcumstances 
Justified  his  belief  that  It  was  necessary  to 
take  life  In  order  to  save  himself  from 
death  or  serious  bodily  harm,  he  is  not  en- 
titled to  the  plea  of  setf-defense.  It  rests 
upon  necessity.  And  it  is  said  that  when 
two  parties  are  engaged  in  a  sudden  quur- 
rd,  and  one  Is  assaulted  in  such  a  manner 
OS  to  endangei-  his  life  or  person,  It  he  cun 
escape,  he  ought  to  escape.  It  is  his  duty, 
under  the  law,  as  used  to  be  said  **  to  re- 
treat to  the  wall ; "  the  meaning  of  which 
Is  to  retreatunlesB  there  Is  more  danger  tn 
retreating  than  standing  still.  Now  these 
are  the  general  principles  of  law  applica- 
ble to  self-defense.  Another  has  no  de- 
fense, called  *  felonious,'  and  that  Is  tbe  only 
kind  of  homicide  that  the  law  punishes, 
and  that  Is  of  two  clcwses.— one  Is  murder, 
and  the  other  manslaughter.  Murder  Is 
tbe  killing  of  a  person  with  malice  aiore- 
thought,  expressed  or  implied.  Man- 
slaughter is  the  unlawful  killing  of  a  per- 
son without  malice,— without  malice  ex- 
pressed or  implied.  It  is  also  defined  to 
DC  a  killing  upon  sudden  heat  and  passion 
and  upon  provocation.  That  isa  familiar 
deflnlHon  of  manslaughter. 

"Nowae  to  thesetwo  classes.  The  first, 
murder,  as  you  know,  Is  punished  capital- 
ly, and  the  second  class,  manslaughter,  is 
punished  by  Imprisonment,  and  so  forth. 
The  distinction  between  them  is:  murder, 
the  killing  with  malice;  manslaughter,  the 
killing  wlthont  malice.  Malice  may  be  de- 
fined to  be  fm  evil  spirit,  a  depraved  and 
wicked  spirit,  such  as  is  founfi  In  a  heart 
totally  devoid  of  social  duty,  and  fatally 
bent  upon  mischiet.  In  tbe  language  of 
some  of  our  old  books,  malice  Is  either  ex- 
pressed or  implied.  Express  malice  Is 
where  one  person  kills  another  with  a  se- 
date, deliberate,  meant,  and  formed  de- 
sign ;  such  formed  design  being  evidenced 
by  external  circumstances  which  discover 
the  inward  Intention,  such  as  lying  in 
wait,  antecedent  menacing  threats,  for* 
mer  grudges,  and  concerted  schemes  to  do 
somebody  harm.  Malice  is  Implied  from 
any  deliberate,  cruel  act,  committed  by 
one  person  against  another;  tor  Instance, 
as  where  a  man  kills  another  without  any. 
or  without  considerable,  provocation,  the 
law  implies  malice  In  such  a  case.  I  have 
said  that  manslaughter  was  also  defined 
to  be  the  killing  nt  a  person  under  sudden 
beat  and  passion,  and  upon  provocation. 
That  leads  me  to  define  to  you  what  prov- 
ocation is.  Now,  no  words,  however  op* 
problous  or  offensive,  will  In  the  eyes  of 
the  law  be  sufiicient  provocation  for  a 
blow  of  any  kind,  much  less  the  taking  of 
life:  but  words,  or  menacing,  threatening 
language,  accompanied  by  some  act  which 
Indicates  immediate  Intent  to  carry  that 
threat  Into  execution,  will  be  considered 
sufficient  provocation ;  bat,  as  I  said  to 
you,  not  a  slight  provocation.  It  must 
be  a  great  provocation  to  Justify  the  tak- 
ing of  human  life.  Well,  then,  these  are 
the  principles  applicable  and  proper  to  be 
charged  to  the  Jury  in  any  case  of  huini- 
clde:  bnt  in  this  case  there  are  some  cir- 
cumstances of  a  peculiar  character,  aris- 
ing from  tbe  claim  of  proprietorship  of 
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kind  and  tbe  right  to  Due  a  road.  Upon 
thiB  sabject,  after  considering  It  with  some 
care.  I  have  adopted  the  law  as  laid  down, 
with  Bome  very  elight  modification,  in  the 
reqneBts  to  charge  by  the  defendant. 
These  reqneste  are  based  upon  thesap- 
poeltlon  on  tbelr  part  that  there  waa  a 
trespatis  committed  by  the  deceased,  and 
that  the  object  o[  the  prisoner  at  the  bar 
was  to  remore  the  trespasser ;  and  these 
principles  of  law  mostly  apply  only  In 
case  yon  find  that  Mr.  Bodle  was  engaged 
In  an  effort  to  remove  a  trespasser  from 
his  laud.  They  are  all  based  npon  that 
SDpposit ion,— that  his  object  was  to  re- 
move a  trespasser.  Now,  If  you  find  that, 
instead  of  that,  Mr.  Bodle's  purpose 
there  was  something  else;  that  he  took 
that  pistol,  and  you  And  In  that  act  that 
he  was  actuated  by  any  111  fedlng  towards 
the  deceased ;  that  that  was  bis  porpoee, 
with  which  he  went  there,  expecting  to 
have  a  dectdly  combat  with  hlni,~thea 
these  propositions  of  law  do  not  apply. 
In  all  qneetioQS  of  this  kind,  where  self- 
defense  Is  interposed  as  a  plea,  the  defend- 
ant must  satisfy  you.  not  beyond  a  rea- 
sonable doobt.  bat  by  the  preponderance 
ol  testimony,  that  he  Is  entitled '  to  tbe 
protection  of  thatdttfmse.  It  Is  bis  duty 
to  proTeit.  When  the  stateproves  theklll- 
Inghere,  then  the  defendant  must  pruvehla 
defense.  The  state  Is  bound  toprove  all  be- 
yond a  reasonable  doubt.  The  state  Is 
bound  to  prove  every  point  against  tbede- 
fendant  beyond  a  reasonable donbt,  or  else 
tbe  state  must  fall  to  obtain  a  conviction. 
But  when  the  matter  has  been  established 
beyond  a  reasonable  doubt,  or  when  the 
matter  has  been  established,  then  the  de- 
fense mnst  satisfy  you,  by  a  preponder- 
ance of  testimony,  not  beyond  a  reasona- 
ble doubt,  but  as  matter  of  belief,  that  he 
was  acting  in  self-defense.  The  prepon- 
derance testimony  means  simply  this: 
that  yon  weigh  the  testimony,  and,  if  it 
Is  Inclined  to  the  one  side  more  than  the 
other,  then  that  side  has  the  preponder- 
ance. It  is  like  weighing  a  thing  In  a  bal- 
ance. Where  the  weightiest  testimony  lies, 
there  Is  tbe  preponderance,  and  there  mnst 
be  a  preponderance  of  testimony  in  the  fa- 
vor of  the  defendant  to  establlish  his  plea 
of  self-defense,  or  else  he  fails.  As  to  the 
proprietorship  of  the  land.  In  this  ques- 
tion, Mr.  Murphy,  the  solicitor,  in  order 
to  relieve  you  and  the  court  of  going  into 
H  protracted  inquiry  Into  the  title,  which 
would  have  cumbered  this  case  unneces- 
sarily has  admitted  that  the  land  was  the 
property  of  the  defendant.  Now  as.  to 
the  right  of  way.  A  roan  may  have  a 
right  of  way  over  tbe  land  of  another. 
A  man  may  have  a  private  right  of  way. 
A  single  individual  may  have  a  right  to 
pass  over  the  land  of  a  neighbor,  which 
would  not  authorlee  anybody  else.  That 
la  usually  shown  by  some  grants  or  by 
some  muniment  of  title.  Then  there  Is  an- 
other right  of  way,  which  establlHhes  what 
Is  called  a  'neighborhood  road,*  where 
the  party  has  a  right  to  pass  over  the 
land  at  a  proprietor  going  to  or  from  cer- 
tain places.  That  Is  sometlmea  acquired 
in  one  way  and  sometimes  another,  but 
the  most  nsnal  way  of  acquiring  it  Is  by 
what  thelaw  terms  *  preacriptton.*  It  may 


be  done  with  or  without  grant,  bat  It  U 
most  Qsnally  attained  by  praKriptlon; 
and  that  la  where  the  people  ol  a  ndgh- 
burhood  have  for  twenty  years,  without 
interruption,  been  accustomed  to  travd 
a  particular  road  going  to  mill,  a  market 
town,  or  from  one  public  road  to  another, 
or  church,  or  what  not,  for  the  parpose  ol 
the  neighborhood, — where  they  have  trav- 
eled it  for  twenty  years, — theuthey  acquire 
that  right.  The  law  presumes  In  that 
case  that  there  has  been  a  grant,  but  it 
has  been  lost  In  the  course  of  time,  and 
the  public,  the  people  of  the  neighborhood, 
have  a  right  to  travel  that  road.  It  is  a 
neighborhood  road,  called,  also,  It  seemi 
to  me.  without  anycause.  a 'private  path,' 
but  it  Is  a  path  which  the  public  have  a 
right  to  travel.  And  wherever  a  road  has 
been  traveled  that  way  for  twenty  yean, 
and  the  mad  Is  Identically  the  same  one 
tr<jm  church  or  one  public  road  to  another, 
a  market  town,  or  mill,  It  Is  called  a  'neigh- 
borhood road,'  which  the  public  have  a 
right  to  use,  and  tbe  proprietor  canuot 
Interfere  with  any  one  traveling  It  whea 
it  haa  once  acquired  that  character.  Now 
If,  from  the  proof  In  this  case,  you  should 
And  that  this  road  was  one  of  that  char* 
acter,  then  Mr.  Bodle.  theownerof  theland, 
could  not  prevent  thedeceasedoranybod; 
else  from  traveling  It.  It  would  really 
be  as  much  his  as  anybody  else's.  All  tbe 
neighbors  would  have  the  right  to  travel 
It.  I  have  said  the  road  must  be  contlnu- 
ons;  that  is.  It  mnat  be  theidentical  road. 
Bnt  a  slight  deviation  to  avoid  some  ob- 
stacle, so  It  comes  out  at  one  place  and 
goes  in  at  another,  which  are  the  same 
places,  that  would  not  defeat  the  right. 

"I  jchai^  yon.  In  accordance  with  the 
first  request  of  the  defendant,  *  that  the 
deceased  had  no  right  to  travel  the  road 
on  the  defendant's  land  without  hla  con- 
sent, or  nnleM  the  deceased  or  the  public 
had  acquired  such  right  by  prescription, 
and  that  nothing  abort  of  twenty  years* 
continauns  use  can  ^re  a  person  or  tbe 
public  a  prescriptive  right  over  anoth^ 
man's  land.*  In  connection  with  that 
fact.  I  desire  to  say  that,  whereas  to  give 
a  man  the  right  of  way  requires  a  grant 
or  fee  to  right  ol  way  to  a  man  over  tbe 
land  of  anotiier,  yet,  If  there  waa  a  parol 
permission  to  use  the  road— aparol  Ueenae 
or  permission  to  use  ttie  road— «iven  by 
Mr.  Bodle  to  the  deceased,  why  Mr.  Bodle 
conld  not  treat  him  as  n  trespasser  nntU 
he  revoked  that  permission.  It  might  not 
have  the  effect  of  feeing  any  established 
absolute  legal  right  to  the  road,  but  It 
would  amount  to  such  a  license  to  travel 
tbe  road  that  It  could  not  be  defeated  in 
that  case. 

•"(2)  That  if  the  JnrybeUeve  that  the 
deceased  went  upon  the  defendant's  land 
against  his  notice  and  consent,  and  that 
deceased  had  no  legal  right  on  said  prem- 
iues,  then  it  was  the  duty  of  the  deceased 
to  leave  said  land  when  ordered  so  to  do 
by  tbe  defendant,  and,  It  he  rinsed,  the  d^ 
fendant  had  a  legal  right  to  ase  such  force 
as  was  necessary  to  eject  the  decesed ;  and 
If  in  doing  so  uie  deceased  resisted,  and 
assaulted  the  defendant  in  such  a  manner 
as  would  cause  a  reasonable  person  of  or- 
dlnary  flrmneaa  to  bdieve  that  It  waa  nee- 


Digitized  by 


Google 


s.a) 


STATE  «.  BODIE. 


627 


eBsar^  to  kill  deceased  In  order  to  save  fals 
own  life  or  bis  person  from  sertoua  bodily 
barm,  then  defendant  bad  a  right  to  re- 
pel sncb  assault,  even  to  theextentof  tak- 
ing tbe  life  of  the  deceased.* 

** '  (3)  That  a  person  bas  the  right  to  ap- 
proach any  one  committlns  a  trespass  up- 
on his  land,  and  to  use  anchforceaa  Is  nec- 
essary to  eject  SDcb  person ;  and  If,  while 
BO  doing,  he  Is  assaulted  by  the  trespasser, 
then  be  Is  not  in  this  case  bound  to  flee, 
bat  he  may  stand  his  ground  against  such 
trespasser,  and  repel  his  assault;  and,  11 
tbe  fierceaesB  of  tbe  assault  made  by  the 
tnmpemaee  renders  It  necessary  that  his  life 
be  taken  In  ordertbat  the  dtfendant  might 
save  hisown  life,  then  the  defendant  might 
do  so,  and  be  will  be  excused  under  the 
plea  of  self-defense.'  As  I  have  said  to 
yoa,  in  order  that,  ordinarily,  a  man  may 
avail  himself  o(  the  laws  of  self-defense,  he 
mast  show  that  he  used  every  probable 
means  of  raping  tbe  necessity  of  taking 
life;  he  must  even  retacat  to  the  wall. 
Bot,  when  be  Is  on  his  own  prmnisea,  he 
may  stand  bis  gronnd.  He  Is  not  obliged 
to  retreat, but  may  stand  bis  ground,  and 
repel  force  by  force,  and  not  retreat ;  and 
that  is  the  chief  difference  between  being 
attacked  on  his  own  premises,  and  some- 
where else. 

"  '(4)  A  person  in  tbe  rightful  possession 
of  lands  may  lawfully  approach  any  per- 
son wrongfully  upon  the  same,  and  may 
order  the  person  trespassing  to  leave  or 
quit  the  land ;  and,  in  the  event  of  a  re- 
fusal to  do  so,  may  use  soch  force  as  may 
be  necessary  to  eject  such  trespasser,  and 
if  such  person  is  resisted  by  force  In  the  at- 
tempt to  eject  such  trespasser,  he  may  le- 
gally defend  himself,  and  repel  force  by 
force,  nsing  only  such  force  as  the  fierce- 
ness of  the  attack  mi^  render  necessary  to 
defend  himself. 

"'(5)  Tbe  law  Justifies  aman  in  repelling 
by  force  in  the  defense  of  bis  person, 
babitation,  or  property,  against  one  who 
manifestly  intends  and  endeavors  by  vio- 
lence to  commit  a  known  felony  on  ^tber. 
Ue  Is  not  obliged  to  retreat,  but  may  pur- 
sue his  adversary  till  be  finds  himself  out 
<if  danger;  and  If,  In  a  conflict  between 
-tbem,  be  happens  to  kill  bts  adversary,  sucb 
killing  is  excusable.  The  right  of  self-de- 
fense of  this  kind  is  founded  on  the  law  of 
nature.* 

"I  decline  to  charge  the  sixth  request  In 
the  language  In  which  It  Is  couched. 

"Icbai^  yon  the  seventh:  *(7)  A  per- 
son who  is  the  owner  of  Icmd  has  the 
right  to  the  quiet  and  peaceable  enjoy- 
ment of  the  same,  and  it  another  enters 
upon  tbe  same  against  the  notice  of  tbe 
owner,  be  becomes  a  trespasser,  and  the 
owner  has  tbe  right  first  to  order  bim 
to  leave.  If  he  refuse  to  leave,  then  the 
owner  of  the  land  may  put  his  hands  upon 
blm  lightly  to  remove  him.  If  he  resists, 
and  In  return  makes  an  aggressive  assault 
upon  the  owner  with  a  deadly  weapon, 
and  In  such  a  manner  as  to  cause  a  pemon 
of  ordinary  firmness  to  apprehend  death, 
then  theowner  of  theland  maystrikeback 
In  his  defense  to  the  extent  of  taking  the 
life  of  such  trespasser.' 

"'(S)  That  It  a  person  Is  assaulted  by  one 
who  bas  threatened  to  kill  hlra  in  such  a 


manner  as  to  give  blm  reasonable  cause  to 
believe  that  such  threat  will  be  carried 
out,  he  is  not  bound  to  run  and  escape  In 
this  particular  instance,  thus  increasing 
his  danger  by  encouraging  his  assailant 
to  repeat  the  attempt  when  he  will,  per^ 
haps,  be  less  prepared  to  resist. 

"'(9)  That  while  the  law  presumes  mal- 
ice from  the  mere  fact  of  intentional  kill- 
lug,  yet  when  all  tbe  facts  are  brought 
out  In  the  evidence,  then  there  is  no  room 
for  presumption,  and  the  state,  affirming 
malice,  must  prove  it;'  that  la,  proving 
such  circumstances  as  will  Justify  the  be- 
lief ol  the  existence  of  malice  beyond  a  rea- 
sonable doubt. 

"'(10)  That  if  the  Jury  believe  from  the 
evidence  that  tbe  defendant  killed  the  de- 
ceased nnder  circumstances  calculated  to 
excite  the  fears  of  a  reasonable  man  of  or- 
dinary firmness  that  it  was  necessary  to 
take  the  life  of  the  deceased  in  order  to 
save  bis  own  life,  or  his  person  from  seri- 
ous bodily  harm,  and  that  he  acted  really 
under  the  influence  of  these  fears,  and  not 
from  revenge,  and  such  drcumstuices  were 
brought  about  without  fault  on  his  part, 
then  he  Is  not  guilty.' 

**  And  the  eleventh,  which  I  havesubject- 
ed  to  considerable  pruning :  '  That  if,  from 
the  evidence,  tbe  jury  entertains  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant, 
then  It  Is  the  duty  ofthe  Juxr  to  give  the 
defendant  the  benefit  of  such  reasonable 
doubt,  and  acquit  him  upon  the  subject  of 
reasonable  doubt.  It  is  not  every  fanciful 
doubt  that  Is  a  reasonable  doubt.'  The 
doubt  that  the  law  terms  a  reasonable 
doubt  has  been  variously  defined,  and  has 
been  defined  by  our  supreme  court,  and  I 
have  adopted  tbelr  definition:  'It  is  a 
strong,  substantial,  well-founded  doubt, 
founded  upon  the  evidence.*  If  you  pos- 
sess such  a  doubt  upon  any  quratlon  of 
guilt  arising  In  tbe  case,  yon  will  give  the 
benefit  of  that  doubt  to  tbe  defendant. 
If,  for  instance,  you  are  In  doubt  between 
whether  this  case  is  manslaughter  or  n  ur- 
der,— as  to  which  It  was,— a  reasonable 
doubt,  I  mean,— then  he  should  be  found 
guilty  of  manslaughter  rather  than  mur- 
der; and  If  upon  tbe  whole  case,  after  con- 
scientiously considering  the  matter,  you 
consider  tbe  prisoner  Is  not  guilty  of  any 
offenses,  at  all ;  tbat  hlsplea  of  self-delense 
baa  been  sustained  ;  that  his  conduct  was 
excusable, — why,  then,  yoa  will  find  htm 
not  gullty<  Bat  If  you  find,  gratlemen. 
that  hf  was  acting  from  malice;  If  you 
find  that  he  went  there  and  carried  out 
the  threats  which  he  Is  said  to  have  made, 
upon  which  you  have  heard  some  testi- 
mony, and  he  actually  had  111  will,  or 
malice,  or  anything  of  that  kind,— your 
duty  would  be  to  convict  him  of  murder. 
In  this  case  your  verdict  would  simply  be 
'guilty.*  If  you  find  that  he  hadno  malice, 
but  did  not  act  strictly  in  self-defense,  as  I 
have  defined  It  to  you,  and  he  is  not,  there- 
fore, excusable,  then  the  question  arises 
whether  a  verdict  of  manslaughter  will  be 
proper.  Any  assault  with  a  deadly  weap- 
on willbesntficlentproTocatlon ;  especially 
If  it  were  a  gun.  And  if  you  find  tbat  the 
deceased  did  present  his  gun  to  the  pris- 
oner before  he  sbut  him,  and  It  Is  not  self- 
dtfense,  why  then,  ft  would  be  buffidnit 
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to  reduce  It  to  manBlanghter,  U  he  Is  not 
Justdfled  QDder  the  plea  of  aelf-ddensC'.  A 
treepaeB  upon  a  man's  land  may  be  suffi- 
cient to  redace  the  killing  from  murder  to 
manslauRhter,  but  It  would  not  be  every 
slight  treppass  that  would  be  sufficient  to 
reduce  it  from  murder  to  manslaughter. 

**  You  will  take  the  case  and  consider  It 
conscientiously.  I  don't  say  that  you  are 
not  to  consider  the  sympathies  which  clus- 
ter around  this  case  on  both  sides.  T  would 
not  like  to  meet  with  a  jury  in  this  coun- 
try that  was  not  alive,  and  keenly  alive, 
to  proper  Bympathles,  but,  at  the  same 
time  I  say  to  you  that  you  must  not  let 
your  sympathies  turn  the  scales  against 
your  judgment.  Yon  are  to  pronounce 
your  honest  judgment  ot  what  is  true,  and 
not  on  yonr  sympathies,  nor  the  consid- 
O'atlon,  either,  that  there  are  a  great  many 
murders  committed  In  the  land,  aad  peo- 
ple go  unwhipped  of  justice.  It  is  to  be 
determined  by  the  circumstances  of  the 
case  and  your  honest  conviction  as  to  what 
is  the  truth  in  this  case.  When  you  reach 
that,  you  will  find  a  verdict.  That  is 
what  the  law  requires.  I  want  to  say. 
also,  that  this  case,  as  yon  have  been' made 
aware,  hus  been  tried  before,  and  a  mis- 
trial made.  I  think  It  greatly  to  be  depre- 
cated, and  T  do  not  think  that  you  should 
come  to  the  conclusion  that  It  is  Impos- 
sible for  you  to  agree  uutll  after  you  have 
couBcientlouBly  exhausted  every  means  of 
agreeing.  It  la  greatly  against  the  Inter- 
est of  the  country  having  these  trials  go- 
ing from  court  to  court,  and  running  your 
county  to  expense,  and  harrowing  up  the 
feelings  of  the  community.  The  object  of 
the  jury  should  be  to  try  and  agree,  but 
at  the  same  time  you  must  do  whatever 
la  right. " 

Croft  &  Chafee,  O.  C.  Jordan^  and  John 
R.  Clay,  lur  appellant.  W.  P.  Murpbjr  and 
Henderaon  Bros.,  for  the  State. 

McIvBR,  J.  Under  an  Indictment  for  the 
murder  ot  J.  A.  Gunter,  the  defendant  was 
convicted  of  manslaughter,  and  appeals 
upon  the  several  grounds  set  out  in  the 
record. 

The  first  exception  Is  as  follows:  "(1) 
Because  his  honor  erred  in  allowing  the 
state  to  pnt  in  as  evidence  the  record  in 
the  case  of  State  v.  Nathan  Bodle,  Indict- 
ment for  malicious  mischief. "  The  testi- 
mony tended  to  show  that  there  had  been 
bad  blood  between  the  parties  for  several 
years,  each  making  violent  tlireats  against 
the  other;  and  at  the  cooclueion  of  the 
testimony  of  one  of  the  witnesses,  Intro- 
duced by  the  state  for  the  purpose  of 
showing  a  threat  made  by  the  prisoner 
against  the  deceased,  in  which  the  witness 
said  the  prisoner  stated  that  the  deceased 
had  falsely  accused  him  of  shooting  his 
mule,  it  was  proposed  upon  the  part  of 
the  state  to  introduce  the  record  for  the 
purpose  ot  showing  that  deceased  had 
prosecuted  the  prisoner  for  malicious  mis- 
chief in  shooting  his  mule.  Upon  objec- 
tion being  made,  counsel  tor  the  state 
stated  that  the  purpose  was  simply  to 
show  that  deceased  had  taken  out  a  war- 
rant against  defendant  for  shooting  his 
mule,  whereupon  the  court  ruled  that  the 
testimony  was  admissible  tor  the  purpose 
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of  showing  the  feeling  betwesn  the  par^ 
ties,  and  that  the  record  was  the  best  evi- 
dence of  the  fact.  Counsel  for  the  prisoner 
then  insisted  that,  if  the  record  Is  offered, 
they  were  entitled  to  the  benefit  of  show- 
ing from  it  what  was  the  result  of  the 
prosecution ;  to  which  the  court  assented, 
saying  that  It  any  part  of  the  record  is 
offered  In  evidence  the  whole  of  it  mnst  go 
in.  The  record,  as  presented,  consisted  of 
the  affidavit  of  the  prosecutor  and  the 
warrant  of  arrest  issued  thereon,  together 
with  recognizance  of  the  defendant  and 
the  testimony  ot  the  state's  witneesea 
taken  down  In  writing  by  the  trial  justice, 
and  tbe  Indictment,  together  with  the 
finding  of  the  grand  Jury  Indorsed  there- 
on, upon  which  a  oo7/e  prose^ii/ was  en- 
tered. It  cannot  be  doubted  that,  in  a 
case  of  this  kind.  It  Is  competent  to  Intro- 
duce testimony  tending  to  show  the  re- 
lations previously  existing  between  the 
parties,  (State  v.  Senii,  ante,  295:)  and 
if  it  was  competent  to  show  that  one  of 
these  parties  had  instltnted  a  prosecution 
against  the  other,  surely  the  best  evidence 
of  that  fact  was  the  record ;  and  that  was 
Just  what  the  court  ruled  In  this  case. 
But  in  addition  to  this,  Inasmuch  as  the 
defendant  was  not  convicted  of  murder, 
but  only  of  manstanghter,  thereby  Ignor- 
ing the  ingredient  ot  malice,  it  woulo  be 
somewhat  difficult  to  understand  how  the 
testimony  In  question  would  be  relevant 
to  the  charge  ot  which  the  d^eudant  was 
convicted,  and  therefore,  even  It  Its  admis- 
sion could  be  held  Incompetent,  Its  recep- 
tion could  not  be  regarded  socb  an  error 
ot  law  as  would  warrant  this  court  In  re- 
versing the  judgment. 

The  second  exception  Imputes  error  In 
excluding  the  evidence  of  Mrs.  Manly  John- 
son, Introduced  for  the  purpose  ot  contra- 
dicting John  T.  Arthur,  a  witness  for  the 
state.  It  seems  that  when  Arthur  was  on 
the  stand  as  a  witness  for  the  state  he 
was  asked,  on  hfs  cross-examlnatlcm, 
whether  he  had  not  made  certain  state- 
ments to  J.  M.  Johnson,  In  the  presence  of 
his  wife,  MrB.  Manly  Johnson,  which  It  Is 
claimed  tended  to  idiow  threats  on  the 
part  of  the  deceased  to  nse  the  road  over 
prisoner's  land  at  all  hasards,  which  it 
was  clalme<l  tbe  prisoner  had  forbidden 
him  from  using.  But,  upon  examining  tbe 
testimony  as  set  out  In  the  case,  It  Is  ap- 
parent that  the  point  upon  which  It  was 
proposed  to  contradict  Arthur  was 
wholly  Irrelevant  and  Incompetent  to  the 
issue  which  was  being  tried,  tor  at  most  It 
only  amonuted  to  an  expression  ot  Ar- 
thur's opinion  as  to  what  the  deceased  in- 
tended to  do,  and  did  not  even  purport  to 
be  a  declaration  made  by  the  deceased. 
In  addition  to  this,  It  does  not  appear 
that  Arthur  denied  the  statement  which  it 
was  sought  to  attribute  to  him,  but  sim- 
ply said  that  he  had  no  recollection  of  us- 
ing any  such  language.  It  Is  dear,  there- 
fore, that  the  proposed  testimony  of  Mis. 
Manly  Johnson  was  properly  excluded, 
not,  however,  up'  n  the  ground  that  the 
threat  wblch  It  was  supposed  It  would  es- 
tablish bad  never  been  communicated  to 
the  prisoner,  for  there  may  be  cases  in 
which  uncommunlcated  threats  might  be 
competent.  Upon  this  sqbject,  see  Wig- 
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^ns  T.  People,  88  U.  S.  466,  and  the  caaee 
tberelii  dtea. 

The  third  exception  was  very  properly 
abandoned  on  the  argament  here,  as  it  ie 
very  clear  that  It  could  not  be  suBtalned. 
an<l  It  is  not  necessar;,  tliertfore,  to  con- 
aider  or  state  It. 

All  the  remaining  exceptions  complain 
of  errors  In  the  charge  of  the  circuit  Judge, 
and  tn  bis  refusal  to  charge  certain  re- 
quests In  the  form  In  which  they  were  sub- 
mitted ;  and  we  think  they  are  best  an- 
swered by  the  charge  of  his  honor,  Judge 
Kkushaw,  which  1b  set  out  in  the  record, 
and  which  should  be  Incorporated  In  the 
report  of  this  case;  for  it  seems  to  us  that 
the  law  applicable  to  the  several  views 
-which  mlgbt  be  taken  of  the  facts  is  most 
fully, clearly,  and  correctly  set  forth  la  the 
charge.  But  while  It  maybediftlcult.lt 
not  impossible,  to  add  anything  to  what 
Is  there  so  well  said, perhaps  it  may  be  oar 
duty  to  consider  the  several  exceptions  in 
their  order*  and  tbls  we  will  proceed  to 
do. 

The  fourth  exception  complains  tliattbe 
circuit  Judge  errad  In  dispotdng  of  defend- 
ant's request  to  charge  by  saying  to  the 
Jury  "that  these  requests  are  based  upon 
the  supposition  on  their  part  that  there 
wasa  trespass  committed  by  the  deceased, 
and  that  the  object  of  the  prisoner  at  the 
bar  was  to  remove  the  trespasser;  and 
these  priDciples  of  law  mostly  apply  only 
In  case  yon  find  that  Mr.  Bodle  was  en- 
gaged In  an  effort  to  remove  a  trespasser 
fn>ni  hlB  land.  They  are  all  based  upon 
tluit  supposition,— that  his  object  was  to 
ri'iuuve  a  trespasser."  The  gravamen  of 
the  complaint,  as  we  understand  It,  is 
tliut,  in  using  the  language  above  quoted, 
tlie  Judge  Ignored  the  fact  that  the  prison- 
er might  have  gone  to  the  scene  of  the  ren- 
counter, not  tor  the  purpose  of  removing 
a  trespasser,  bat  simply  for  the  purpose 
of  obtaining  evidence  as  to  who  was  the 
I»er8on  trespassiag,  and  left  the  Jury  to  in- 
fer that,  if  the  prisoner  went  there  for  the 
latter  purpose,  the  principles  announced 
in  the  requests  to  charge  would  not  apply. 
It  muHt  be  r«nembered,  however, that  the 
remarks  of  tba  Judge  were  made  In  refer- 
ence to  the  requests  as  framed,  and,  as 
tliey  were  not  so  framed  as  to  coveracase 
where  the  prisoner  went  to  the  scene  of 
action  simply  for  the  purposeof  obtaining 
evldmce  as  to  who  was  the  trespasser, 
and,  on  the  contrary,  were  framed  so  as  to 
present  the  law  applicable  to  a  case  where 
the  porpose  was  to  ronove  a  trespasser, 
it  is  very  manifest  that  there  was  no  ob- 
jection to  the  remark  of  the  Jndge  which 
(onus  the  basis  of  this  exception.  But, 
more  than  this,  it  seems  to  us  that  the 
Judge,  in  his  general  charge,bad  sufficient- 
ly stated  the  law  as  to  the  doctrlneof  self- 
defense  when  one  Is  upon  his  own  premises 
for  any  lawful  purpose,  and  it  was  not 
necessary  to  repeat  this  when  dealing  with 
special  requests  applicable  to  a  particular 
state  of  circumstances. 

The  fifth  and  sixth  exceptions  may  be 
considered  together.  They  read  as  fol- 
lows: **(6)  Because  the  circuit  Judge 
charged  that  'In  all  queHtlons  of  this  kind, 
where  self-defense  is  interposed  as  a  plea, 
the  defendant  must  satisfy  you,  not  be- 


yond a  reasonable  doubt,  but  by  the  pre- 
ponderance of  testimony,  that  he  is  en- 
titled to  the  protection  of  that  defense. 
*  *  *  The  state  is  bound  to  prove  all 
beyond  a  reaaonabln  doubt.  The  state  Is 
bound  to  prove  every  point  against  the 
defendant  beyond  a  reasonable  doubt,  or 
else  the  state  must  fail  to  obtain  a  con- 
viction ;  but  when  the  matter  has  been  es- 
tablished beyond  a  reasonable  doubt,  or 
when  the  matter  has  been  establlBbed, 
ibea  the  defendant  must  satisfy  you  by  a 
preponderance  of  testimony,  not  beyond  a 
reasonable  doubt,  but  as  matter  of  be- 
lief, that  be  was  acting  In  eelt-defense.'  In 
this  it  is  submitted  that  his  honor  erred, 
for  such  charge  took  from  the  defendant 
the  benefit  of  the  reasonable  doubt,  wbicli 
In  all  cases  is  thrown  around  him  as  a 
shield.  (6)  Because  his  honor  charged 
that  'the  preponderance  of  testimony 
means  simply  this :  thatyou  welgb  thetes- 
timony,  and, If  It  Is  Inclined  to  theone  side 
more  than  the  other,  then  that  side  has 
the  preponderance.  It  Is  like  weighing  a 
thing  in  a  balance.  Where  the  weightiest 
testimony  lies,  there  Is  the  preponderance : 
and  there  must  be  a  preponderance  of 
testimony  in  favor  of  the  ddendant  to 
establish  his  plea  of  self-defense,  or  else  he 
fails.'  In  this  It  is  submitted  that  his 
honor  erred,  for  It  takes  awav  from  the 
defendant  the  benefit  of  the  reasonable 
doubt  [as]  to  whether  or  not  the  prepon- 
erance  of  this  testimony  was  in  his  favor; 
and,  If  the  Jury  had  a  reasonable  doubt 
npon  such  questfon,  it  was  their  duty  to 
give  It  to  the  defendant."  The  point  of 
these  two  exceptions,  as  gathered  from 
their  terms,  and  illustrated  by  the  arga- 
ment here,  Is  not  that  there  was  any  error 
In  saying  to  the  Jury  that  a  defendant 
who  sets  up  any  special  defense,  such  as  an 
alibi.  Insanity,  or  self-defense.  Is  bound  to 
establish  it  by  a  mere  preponderance  of 
testimony,  and  need  not  establlBh  It  be- 
yond a  reasonable  doubt,  nor  in  defining 
what  Is  meant  by  a  preponderance  of 
evidence;  but  the  complaint  seems  to 
be  that  the  error  consisted  in  not  In- 
structing the  Jury,  further,  that,  It  thety 
had  a  reasonable  doubt  as  to  which  way 
the  preponderance  of  the  evidence  was, 
they  most  give  the  defendant  the  benefit 
of  such  reasonable  doubt.  A  suffldentan- 
Hwer  to  this  would  be  that  we  are  unable 
to  discover  that  the  circuit  Judge  was  re- 
quested to  give  such  further  instruction 
to  the  Jury.  But,  as  we  do  not  wish  to 
rest  our  conclusion  In  a  case  like  this  upon 
what  might  be  r^arded  as  a  technicality, 
we  will  not  decline  to  consider  the  ques- 
tion. Inasmuch  as  it  is  quite  clear  that  if 
the  Jury  entertained  a  reasonable  doubt 
whether  the  prepondernnce  of  evidence 
was  in  favor  of  the  plea  of  self-defense, 
and  Inasmuch  as  the  Jury  had  been  explic- 
itly Instrncted  that  "the  state  Is  bound  to 
prove  every  point  agctlnst  the  defendant 
beyond  a  reasonable  doubt, "  and  in  an- 
other portion  of  the  charge  bad  been  ex- 

BresBly  told  that.  If  they  "had  a  reanona- 
le  doubt  upon  any  question  of  guilt  aris- 
ing in  the  case,  you  will  give  tbe  benefit  of 
that  doubt  to  the  defendant,"  they  could 
not  fall  to  understand  that,  If  there  was  a 
reasonable  doubt  as  to  whlcb  way  the 
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■  preponderance  of  the  ovideofie  as  to  tbe 
plea  <a  sell-detense  lay,  there  wonld  be 
ancb  a  reasonable  doubt  as  to  one  of  tbe 
material  points  In  the  case  as  would  re- 
quire an  acquittal.  The  rule,  as  we  nnder- 
Bcand  It,  Is  that,  while  the  state.  In  a  crim- 
inal case,  Is  bound  to  prove  every  essential 
element  of  the  charge  made  beyond  a  rea- 
sonable doubt,  tbe  same  strictness  of 
proof  Is  not  required  of  a  defendant  wbo 
sets  up  a  special  defense,  for  he  Is  only, 
required  to  prove  such  defense  by  a  pre- 
ponderance of  evidence;  bat  this,  of 
course,  Is  subject  to  the  general  rule  that 
if,  apoQ  the  whole  testimony  both  on  the 

fiart  uf  the  state  and  the  defendant,  tbe 
□ry  entertain  a  reasonable  donbt  as  to 
any  material  point  in  tbe  case,  the  defend- 
ant Is  raitltled  to  the  benefit  of  such  doubt. 
See  State  v.  Panik,  18  S.  C.  614;  State  v. 
Bundy,  24  S.  C.  439;  State  v.  Welsh,  29  8. 
C.  4,  6  S.  B.  Kep.  894. 

The  seventh  exception  Is  In  these  words: 
"BecausebisbonorcharKed  the  jury:  'And 
If  you  find  tnat  the  deceased  did  present 
his  gun  to  tbe  prisoner  before  he  shot  him, 
and  it  is  not  selt-defenee,  why,  tlien,  it 
would  be  BufQcient  to  reduce  it  to  man- 
slaughter, if  be  Ib  not  Justified  under  the 
plp^  of  self-defense.'  In  this  It  Is  submit- 
ted bis  bonor  erred,  for  such  tnetruction 
was  calculated  to  and  did  confuse  the  Jury; 
for  If  the  deceased  did  present  bis  guu  to 
the  prisoner  before  he  shot  blm,  then  the 
Jury  should  hare  been  Instructed  that,  un- 
der such  circumstances,  the  defendant 
wonld  have  been  Justified  in  self-defense  In 
killing  the  deceased,  and  it  was  error  In 
this  connection  to  instruct  the  Jury  that 
such  killing  might  be  manslaughter."  Itls 
very  manifest  that  this  exception  cannot 
he  sustained,  as  it  Is  based  uoon  tbe  un- 
tenable assumption  that  the  mere  fact 
that  deceased  presented  his  gun  at  tbe 
prisoner  before  be  shot  would  warrant  the 

f>rlsoner  In  taking  the  life  of  tbe  deceased ; 
or  such  assumption  would  have  ignored 
tbe  other  elements  necessary  to  make  a 
case  of  self-defense,  as,  lur  example,  as  to 
who  was  in  fault  In  bringing  on  the  diffi- 
culty, and  other  points  which  had  been 
fully  and  clearly  explained  to  the  Jury  in 
the  general  charge. 

Tbe  eighth  cmd  nbith  exceptions,  not 
having  been  taken  In  the  manner  pre- 
scribed by  rule  6  of  this  court,  might 
be  disregarded;  but,  for  the  reason  In- 
dicated above,  we  will  not  decline  to 
consider  them  In  this  case.  The  eighth 
exception  complains  of  error  In  refusingto 
charge  defendant's  sixth  request,  which 
reads  as  folllowa:  "It  the  Jury  believe 
that  the  defendant  owned  the  land  on 
which  the  homicide  was  committed,  and 
that  he  had  notified  the  deceased  not  to 
haullogs  overor  comeupon  the  same,  and 
that  tbe  deceased  bad  not  acquired  a  pre- 
scriptive rigbttotheroad  leading  through 
said  land,  then  the  deceased  bad  no  right 
to  enter  upon  said  land,  and.  It  he  did  so, 
he  became  a  trespasser,  and  the  defendant 
bad  in  law  the  right  to  request  him  to 
leave;  and.  It  he  refused  to  go,  the  defend- 
ant had  the  righttoputhim  off  said  prem- 
ises, and  in  so  doing  to  use  such  force  as 
was  neressary  to  accomplish  that  purpose ; 
and  If.  while  tbe  defendant  was  so  engaged 


In  oideavorinar  tomake  the  deceased  leave 
said  premlsee,  the  deceased  asBanlted  the 

defendant  In  such  a  manner  as  to  cause  a 
man  of  ordinary  flrmnee*  to  apprehend 
death  or  great  bodily  injury,  then  tbe  de- 
fendant was  Justified  in  resisting  sach  as- 
sault, even  to  the  taking  of  the  life  of  the 
deceased. "  The  circuit  Judge  did  not  re- 
fuse to  charge  the  principles  presented  by 
this  reiiuest,  but  used  this  lanpiatfe:  **I 
decline  to  charge  tbe  sixth  reqaest  In  the 
language  In  which  It  Is  couched. "  So  that 
it  is  manifest  that  the  Judge,  while  ap* 
proving  tbe  general  principles  announced 
therein,  objected  only  to  the  terms  in  which 
they  were  expressed ;  and  In  this  he  was 
not  In  error,  for  the  language  used  In  tbe 
request  ignored  the  distinction  between  a 
trespass  on  land  In  tiie  poaocsslon  of  an- 
other and  a  trespass  upon  land  owned  by 
another.  The  law  permits  moch  more  to 
be  done  In  defense  of  possession  tban  mere 
ownership  or  legal  title,  unaccompanied 
by  possession.  The  language  in  which  the 
request  was  couched  also  Ignored  tbe  effect 
of  a  license  to  enter.  But  in  addition  to 
this  tbe  circuit  Judge  had  already  tally  and 
explicitly  Instructed  tbe  Jury  as  to  the  law 
applicable  to  the  right  of  a  person  to  re- 
move a  trespasser  who  had  Intruded  upon 
his  possession,  and  it  certainly  was  no  er- 
ror to  decline  to  repeat  such  instructions 
in  the  language  selected  by  counsel,  eape- 
clally  when  such  language  was  not  pre- 
cisely accurate. 

Tbe  ninth  exception,  wbleh  Imputes  er^ 
ror  tr>  the  circuit  Judge  in  declining  tbe 
eleventh  request,  which  relates  to  reasona- 
ble doubts,  and  the  tenth  exception,  which 
alleges  error  In  the  -definition  or  descrip- 
tion of  a  reasonable  doubt,  may  be  consid- 
ered together.  The  eleventh  request  was 
not,  in  fact,  refosed,  but  Its  phraseology 
was  changed  so  as  to  express  the  Idea 
really  more  favorably  to  the  prisonerttaan 
It  was  expressed  In  the  request,  vis.,  that, 
if  there  was  a  reasonable  doubt  as  to  any 

Eolnt  In  tbe  case,  the  Jury  should  give  tbe 
enefit  of  such  donbt  to  the  prisoner.  And 
as  to  the  tenth  exception,  the  definition  or 
description  of  a  reasonable  doubt,  it  is 
aufflcicnt  to  say  that  it  was  couched  In 
very  much  the  same  language  as  that 
which  was  approved  by  this  court  In  the 
recent  case  of  State  v.  Sexm,  supra.  The 
objection  seems  to  be  to  the  nse  of  the 
word  "strong;"  but  when  it  Is  consid- 
ered that  It  has  been  frequently  said  that 
a  reasonable  donbt  which  would  avail  the 
accused  must  notbea  mere  fanciful  doubt, 
but  that  It  must  be  a  serious,  well-tonnded 
doobt,  growing  out  of  tbe  evidence,  there 
can  be  no  reason  to  sappose  that  a  Jury 
wonld  be  misled  by  the  eubstitntion  of  tbe 
word  "  strong  "  for  tbe  words  "  serious  "  or 
"substautiaP  or  « well-founded."  All  of 
these  words  are  used,  not  In  tbe  sense  of 
"  powerful "  or  "overwhelming, "  butslmply 
In  contradistinction  totbewnrds^fllmey," 
"fanciful."  or  "slight,"  and wecannotsnp- 
posethat  a  Jury  would  ever  understand 
them  in  any  other  way.  The  law  does 
not  require  that  a  criminal  charge  shall  be 
proved  beyond  the  slightest  doubt;  and  It 
is  only  wherethe  evidence  leaves  upon  the 
minds  of  the  Jury,  not  a  weak  or  slight 
doubt,  but  a  serious  or  strong  and  well- 
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fnnnded  donbt,  as  to  the  tnith  of  the 
cbaTge,  that  the  law,  In  ita  mercy,  declares 
that  the  accased  shall  have  the  benefit  of 
the  donbt. 

The  Judgment  of  this  conrt  la  that  tiie 
Jodfcment  of  the  drcalt  conrt  be  aflBrmed. 

SiUP80M,C.J.»and  MoGowan,  J.,c<nienr. 


Cbablrston,  C.  *  C.  R.  Co.  v.  Lkeoh  et  rtl. 

(Supreme  Oonrt  of  SovA  Oar&Una.  Jane  SB, 
18W.) 

Jom  TBSANCT— EASBlfENT— Pabtitioit. 

1.  A  wWow  owning  a  one-tbird  Interest,  as 
Joint  tenant  of  her  minor  children,  in  a  tract  of 
land,  '*1>einff  desirous  of  pronjotinir  the  buUdinff" 
Of  a  raUroad,  *'and  in  consideration  of  one  dollar" 
Id  hand  paid,  "oonvored  and  surrendered"  to  plain- 
tiff,  <*by  ^tlng  under  seal,  *  *  *  the  right 
and  priWlwe  to  enter  npon  each  and  everr  parcel 
of  the  land  belonging  to^  or  ■*held  by"  her,  and  to 
eonstract  and  operate  a  rtitroad,  and  for  that  pur- 
pose to  occupy  sad  use  a  strip  of  land  60  feet  wide 
on  each  ride  thereof.  In  an  action  brought  by  the 
plaintiff  to  enjoin  proceedings  Institnted  bv  the 
ulnar  ohUdm  to  zeoorer  damaMs  to  tbeir  utter- 
eata  br  reason  of  the  baUdlng  of  the  road  pending 
a  partition  which  the  plaintiff  sought  to  compel, 
held,  that  the  plainUii  was  entitled  to  an  order 
oomp^ing  a  partition  of  the  land  as  upon  an  ap- 
plication of  the  widow,  and  directing  that  her  al- 
totment  include,  if  possible,  the  strip  over  which 
plain  tifTs  road  was  coostrucAed,  pending  which  the 
prooeedlngs  of  the  minora  shoald  have  been  aoa- 
pended  by  injunction. 

S.  The  inbnrests  of  the  minors  were  not  re- 
leased, nor  their  rights  affected,  by  the  conveyance 
executed  by  their  mother,  though  tbey  lived  with 
her  at  the  time,  and  she  exercised  BQch  oootrol  over 
their  propeny  as  was  incident  to  the  relationship. 

8.  Bnch  a  release  is  founded  upon  a  valuable 
eonslderaUon,  and  is  not  affected  by  Qen.  St.  B.  C. 
1 15a8»  which  forbids  a  jury  impaneled  to  assess 
damagaa  in  condemnation  proceedings  to  consider 
the  benefits  to  he  derivoa  by  the  land-owner  by 
reason  of  Uie  construction  of  the  road. 

Appeal  from  comnSon  pleue  circuit  conrt 
of  Tork  county ;  Pbebbley,  Judge. 

Jamea  F.  B&rt  and  Qeo.  W.  8.  Hart,  for 
appellant.   C.  E.  Spencer,  for  respondents. 

MolTKB.  J.  The  defendant  M.  EUxabetb 
Leech,  with  ber  four  minor  children,  her 
co-defendants  hwein,  are  the  owners,  as 
tenants  In  common,  ol  a  certain  tract  ot 
land  which  descended  to  them  as  beHn  at 
law  of  Joseph  W.  Leech,  deceased,  tbrouKh 
and  over  which  tract  tbe  plaintiff's  rail- 
road has  been  constructed.  On  tbe  4th  of 
May.  18S7,  the  si^d  M.  Elttabeth  Leech,  by 
ber  writing  under  seal,  "  hdag  desirous  of 
promoting  the  bnllding  of  said  railroad, 
and  also  for  and  In  consideration  of  tbe 
snm  of  one  dollar, "  tbe  receipt  of  which 
was  acknowledged,  "conTeyed,  rdeased, 
andflnrTendered''tothe  plaintiff  "the  right 
aadprlTll^rB  *  *  *  toenter.nponeacband 
every  parcel  of  land  belongInK  to  or  held 
by  me,  the  said  M.  Elizabeth  Leech,  where- 
Boerer  the  same  may  be  situate,  and 
throngh  which  tbey  *  •  •  may  desire  to 
eonstract  a  railroad,  with  the  right  and 

KiTllese  toliv<nit  ontheUne  ctf  said  road, 
r  Its  (wnstrueUon,  and  all  tbe  uses  th«re- 
<rf,  a  strip  of  land  not  exceeding  fifty  feet 
on  eacb  side  of  said  road,  to  be  measured 
from  the  center  thereof."  This  convey- 
ance or  release  contained  certain  reserva- 
ttonaand  conditions  for  tbeben^t  of  Mrs. 
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Leech,  wbicta  It  Is  not  material  to  state.  . 
The  railroad  having  been  completed 
through  and  orer  said  tract  of  land  In  Oc- 
tober, 1888,  and  Its  operation  commenced,- 
the  minor  d^endants,  by  their  guardian 
ad  aum,  on  tbe  IStb  of  August,  im,  filed 
their  petition  In  tbe  court  of  common 
pleas,  "praying  that  a  Jury  might  be  Im- 
paneled to  assess  and  determine  the  com- 
pensation that  should  be  awarded  to  them 
for  their  Interest,  being  two-thirds  there* 
of,  In  the  atrip  of  land,  tbe  right  of  way 
over  which  waa  released  and  conveyed  to 
the  plaintin  herein  by  the  said  M.  Elixa- 
betta  Leech, whose  intereaC  was  one-tbii:d 
therein,  and  also  praying  an  assessment 
for  damages  to  tbe  whole  tract ;  and  the 
petitioners  In  the  said  petition  aver  and 
charge  that  said  tract  m  land,  because  of 
said  release,  and  the  construction  of  the 
said  railroad  bed  over  and  along  the  strip 
described,  has  been  Injured  and  damaged 
in  thesum  of  twenty-four  hundred  dollars. " 
Upon  tbe  filing  of  this  petition  an  order 
was  granted,  directing  that  a  Jury  be  Im- 
paneled for  tbe  purpose  of  making  the  as- 
sessment demanded.  Thereupon  this  action 
waseomraoiced  toenjoln  and  restrain  any 
further  proceedings  under  said  petition  for 
assessment  of  damages  nntll  partition  of 
the  said  land  can  be  made;  and  fur  this 
pnrpose  Judgment  Is  dpmanded  that  a 
writ  of  partition  may  be  issued,  reqalring 
the  commissioners  to  allot  to  the  said  M. 
Elisabeth  Leech  '*the  one-third  part  In 
value  of  the  said  lands,  Including  that  por- 
tion, if  It  can  be  dune,  npon  which  she  exe- 
cuted to  this  plaitttltt  the  release  aforesaid, 
and  to  allot  to  tbe  minor  dMendants  here- 
in the  remaining  portion  of  tbe  sutd  land, 
either  Individually  or  as  tenants  lu  com- 
mon, as  to  tbe  conrt  may  seem  Just,  and, 
if  the  lands  cannot  beso  allotted  tbatsald 
easement  shall  be  entirely  upon  the  lands 
set  apart  to  the  said  M.  Elisabeth  Leech, 
then  that  tbe  said  easement,  and  any  and 
all  damages  thereln>m.  be  adjudged  to  be 
a  charge  on  tbe  interest  of  tbe  said  M. 
BHzabeth  Leech  In  the  tract  of  land  here- 
inabove described. "  In  tbe  complaint.  In 
addition  to  tbe  facts  above  stated,  to- 
gether with  other  allegations  not  mate- 
rial to  be  mentioned,  it  Is  alleged  that  the 
release  waa  executed  for  valuable  consid- 
eration, and  that  the  said  M.  Elixabetb 
Leech  "was  In  the  sole  charge,  manage- 
ment, and  control  of  the  said  Iduds,  and 
was  acting  as  owner  thereof,"  at  tbe  time 
she  execn^d  said  release,  and  that  "the 
said  minor  defendants  resided  with  their 
mother,  and  werw  under  her  protection 
and  control; "  bnt  In  the  answer  It  Is  de- 
nied that  there  was  any  valoabte  consid- 
eration tor  tbe  release,  and,  while  defend- 
ants admit  that  they  were  residing  to- 
gether as  one  family,  tbey  deny  any  as- 
sumption by  Mrs.  Leech  of  tbe  manage- 
ment or  control  or  ownership  of  said  land 
other  than  that  incident  to  tbe  relatl<m- 
sbip  ol  the  parties,  and  they  eepeclally  deny 
that  she  acted  as  the  owner  of  the  land, 
^ther  In  her  own  right  or  as  guardian  of 
her  children. 

It  Is  stated  In  tbe  case  that  "  by  request 
of  counsel  tbe  bearing  waa  simply  upon 
tbe  pleadings,  and  the  release  ol  r^bt  of 
way, "  whatevOT  that  may  mean.  Batw  as 
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we  DDderstand  It,  tbe  case  was  beard  by 
the  drcatt  Judge  without  any  evidence  ex- 
cept each  88  conid  be  derived  from  the 
pleadlnga  and  the  terme  of  the  release, 
who  rendered  a  decree  dlBoilsslnK  the  com- 
plaint, apparently  because  he  regarded  the 
release  an  voluntary,  and  because  Mrs. 
Leech  had  not  thereby,  either  expresHly  or 
by  Implication,  bound  herself  to  seek  par- 
tition ol  the  land,  which  In  tale  Jodgment 
was  not  contemplated  by  either  of  the 
parties  at  the  time.  From  this  Judgment, 
plaintiff  appeals  upon  the  following 
grounds,  substantially:  (1)  Because  of 
error  in  holding  that  tbe  release  was  vol- 
untary, and  without  valaable  considera- 
tion; (2)  In  holding  that  partition  was 
not  contemplated  by  either  ol  tbe  parties 
at  the  time;  (8)  in  not  holding  that  Mrs. 
Leech  bad  such  absolute  control  and 
management  of  the  land  as  wouldauthor- 
Iie  her  to  release  the  right  of  way  in  be- 
half of  herco-traaats  as  well  as  herself; 
(4)  in  not  adjudging  that  the  writ  of  par- 
tition should  Issue  as  prayed  for  in  the 
eomplatnt. 

It  seems  to  m  that  the  drcult  Judge 
erred  In  holding  that  the  release  was  vol- 
nntary ;  that  is  to  say,  without  any  val- 
uable consideration.  There  was  no  testi- 
mony upon  this  subject  except  that  afford- 
ed by  tbe  terms  of  the  paper;  and,  to  say 
nothing  of  the  fact  that  the  seal  imported 
a  consideration,  it  seems  to  us  that  the 
terms  of  the  paper  show  that  there  waa  a 
vahiable  coniMaeratton.  Of  course,  such 
a  consideration  need  not  necessarily  be  in 
the  shape  of  money,  but  may  consist  of 
anything  deemed  by  the  parties  to  be  of 
value;  and  whether,  in  the  opinion  of  the 
court,  It  was  snfflctent.  Is  not  a  question 
to  be  considered,  and,  if  It  were,  there  Is 
no  evidence  before  us  upon  which  such  a 
question  eonld  be  determined.  All  that 
we  know  Is  that,  lor  a  consideration 
deemed  sufficient  by  Mrs.  Leech,  she  exe- 
cuted the  release;  and  tlie  only  qaestton 
before  us  is  as  to  the  quality,  and  not  as 
to  the  quantity,  of  tbe  consideration.  It 
is  quite  certain  that  the  release  was  either 
Intended  as  a  tree  gift  to  tbe  railroad  com- 
pany by  Mrs.  Leecb,  or  that  she  was 
moved  by  some  consideration  deemed  by 
her  ol  safflclent  value  to  Induce  her  to  sur- 
raider  a  (%rtaln  portion  of  her  rights  to 
the  company.  There  Is  certainly  no  rea- 
son to  suppose  that  a  free  gift  was  intend- 
ed. Tbe  paper  is  not  In  a  form  which 
would  indicate  such  an  intention.  Tbe 
consideration  is  not,  as  Is  usual  where  a 
mere  gift  is  intended,  confined  to  the  ste- 
reotyped, nominal  consideration  of  "one 
dollar. "  but  an  additional  consideration 
is  stated.  Tbe  language  is  "that  I,  M. 
Elizabeth  Leech,  being  deelrons  of  pro- 
moting tbe  building  of  said  railroad,  and 
also  for  and  In  consideration  of  the  sum 
of  onedollar,''etc.  Now.esperlenceshows 
that  ft  is  not  at  all  nncommon  for  pwHons 
owning  lands  along  the  proposed  route  of 
a  railroad,  moved  by  considerations  ol 
some  supposed  benefit  to  themselves  or 
their  property  by  reason  of  the  construc- 
tion of  the  road  through  or  near  their 
lands,  to  executejust  such  releases  as  this; 
and  these  supposed  benefltsoradvantuges 
which  the  land-owner  counts  upon  receiv- 


ing from  the  ennstmetlon  of  the  railroad 
constitute  a  vatoable  conaideraUott,  Just 
as  much  as  a  given  sum  of  money.  It 
seems  to  ns  that  tbe  terms  of  tbe  release 
show  that  this  was  the  roal  consideration 
which  moved  Mrs.  Leech  to  execute  it,  and 
that  it  was  not  Intended  as  a  free  gift  to 
the  company,  but  was  based  upon  what 
slie  regarded  as  a  sufficient,  valuable  con- 
sideration. It  Is  contended,  however,  tbat 
the  statute  providing  for  the  mode  of  ac- 
quiring the  right  of  way  (Gen.  St.  S  1552) 
expressly  forbids  the  Jnrylmpaneded  to  de- 
termine the  compensation  to  which  the 
land-owner  may  be  entitled  from  taking 
into  account  any  benefit  which  the  owner 
may  derive  from  the  construction  of  the 
railroad.  This  Is  quite  true,  but  It  Is  diffi- 
cult to  see  how  it  applies  to  the  question 
under  ctmslderation.  Tbe  provisions  of 
the  statute  only  apply  where  there  is  an 
absence  of  any  agreement  between  the 
land-owner  and  the  railroad  company. 
In  such  a  case,  It  may  be  all  right  aud 
proper  that  tbe  land-owner  shall  not  be 
compelled  to  accept  any  aapposed  benefits 
which  may  accrue  to  him  as  a  part  of  his 
compensation  forthe  Invasion  of  his  rights 
of  property  without  his  consent.  But 
there  Is  certainly  nothing  in  the  statute 
which  forbids  a  land-owner  from  making 
any  lawful  contract  with  a  railroad  com- 
pany in  regard  to  the  right  of  way  over 
his  lands.  He  may  sell  the  right  of  way 
lor  a  ^ven  sum  of  mon^.  or  he  may  re-  i 
lease  such  right  for  any  other  valuable  I 
consideration,  or  he  may  make  a  free  gift 
of  It.  If  a  valid  contract  for  the  use  or  re- 
lease of  the  right  of  way  is  made,  based 
upon  a  valuable  consideration,  the  courts 
will  enforce  It  Just  like  any  other  contract, 
and  will  hold  the  party  making  It  to  all 
Its  legal  consequences. 

The  second  ground  ol  appeal  will  be 
passed  over  until  we  come  to  consider  tbe 
fourth  ground,  which  preeents  the  real 
question  In  the  case. 

The  third  ground  of  appeal,  clearly,  can- 
not be  sustained.  The  terms  of  the  release 
show  tbat  Mrs.  Leech  did  not  even  under- 
take to  release  or  convey  any  of  the  rijchts 
of  her  minor  chUdroi,  which  she  unques- 
tionably had  no  power  to  do.  It  only 
purports  to  rslease  and  convey  her  own  j 
rights,  and  cannot  have  any  eDect  what> 
ever  upon  the  rights  ol  her  eo-tenants,  ber 
minor  children. 

In  considering  the  main  question  In  the 
case.  It  will  be,  perhaps,  best  to  state  first 
certain  wellnaettled  propositions,  which 
need  no  authority  to  sustain  them.  There 
can  be  no  doubt  that  any  one  of  several 
tenants  In  common  may,  by  proper  pro- 
ceedings lor  partition,  have  his  share  or 
interest  In  the  common  property  separat- 
ed so  that  he  may  enjoy  the  same  In  sev^v 
alty ;  and  there  Is  as  UtUe  doubt  that  tbis 
may  be  done  even  where  tbe  other  co-ten- 
ants do  not  desire  a  partition.  If  the  par- 
ties are  all  aal  Jarla,  they  may  make  such 

Partition  byagreementamongtbems^vee;  i 
ut,  if  they  are  not,  or  If  some  of  the  eo- 
tenants  rcdnse  to  make  partition,  the  ten-  I 
ant  desiring  to  have  his  share  In  severalty 
may  go  into  court  cmd  demand  a  parti- 
tion, which  will  be  enforced  by  proper  or- 
ders to  that  end.  Tt^.  being  |ttae  case. 
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tJien  eaa  be  no  ^onbt  that  Mn.  lioeeh  had 
the  power  to  enforce  partltton  of  the  land 
In  qoestlon,  even  though  the  other  co-ten- 
aata  do  not  deelre,  as  they  say  In  their  an- 
swer, to  hare  the  partition  made.  The 
real  question  then,  In  this  case,  Is  whether 
the  plaintiff  has  any  equity  to  require  Mrs. 
Leech  to  exercise  her  conceded  power  to 
demand  partition,  In  order  that  the  plain- 
tin  may  have  and  enjoy  the  full  benefit  of 
the  fcrantwhleh  she  has  made  to  theplain- 
tlB.  The  authorities  dted  In  the  argu- 
ment of  appellant's  connsel.to  which  may 
be  added  the  case  of  Sheets  v.  Selden,  2 
Wall.  177,  fully  sustain  the  propositjon 
"that  where  a  thing  la  granted  the  grant 
Implies  a  right  to  all  the  means  of  enjoy- 
ing it,  so  far  as  the  grantor  was  possessed 
of  those  meaDB,**  or,  as  It  is  more  fully  ex- 
pressed by  Mr.  Justice  Field  in  Sheets  v. 
Shelden,  supra:  "The  true  rule  on  this 
subject  is  this:  that  everything  essential 
to  the  beneficial  use  and  enjoyment  of  the 
property  designated  Is,  in  the  absence  of 
language  indicating  a  dlfferrat  intention 
on  the  part  of  the  graator.  to  be  consid- 
ered as  passing  by  tbeconveyance.**  Now, 
in  this  case  the  thing  granted  was  the 
right  of  way  for  a  railroad  over  a  tract  of 
land  in  which  the  grantor  bad  anundivid- 
ed  nne-thlrd  tnteiest,  and  it  certainly  was 
essential  to  the  beneficial  use  and  enjoy- 
ment of  the  thing  granted  that  the  Indi- 
vidual Interest  of  the  grantor  should  be 
Bevered  from  that  of  her  co-tenants,  in  or- 
der that  the  grantee  might  know  whether 
any.  and  it  so  how  much,  of  its  road  ran 
over  the  lands  of  others,  and  bow  much  of 
It  was  embraced  In  the  land  of  Its  grantor. 
This  could  only  be  ascertained  by  means 
of  a  partition,  which  the  grantor  bad 
the  means  of  enforcing,  and  was,  therefore, 
under  the  rule  above  stated,  bound  to  eu- 
fonw,  as  the  grantee,  not  having  any  snch 
Interest  in  tbe  land  itself  as  would  anthor> 
ize  it  to  demand  partition,  had  no  means  of 
d  otng  so.  It  seems  tn  us,  therefore,  that  the 
circuit  judge  was  In  error  in  holding  that 
partition  was  not  contemplated  by  either 
of  the  parties  at  the  time  of  the  execution 
of  the  release;  for  If,  as  we  have  seen, 
**  everything  essential  to  the  beneficial  use 
and  enjoyment  of  the  property  designated 
la,  In  the  absence  of  language  Indicating 
a  different  intention  on  the  part  of  the 
errantor,  to  be  considered  as  passing  by 
the  conveyance, "  and  It  the  partition  was 
"essential  to  the  beneficial  use"  of  the 
right  of  wi^,  then,  clearly,  that  mast  be 
recorded  as  in  tbecontemplatlon  of  the par- 
ties at  the  time,  as  It  cannot  be  pretended 
that  there  is  t-ny  language  In  the  release 
Indicating  a  different  intention  on  the 
part  of  the  grantor;  and,  for  alike  rea- 
son, we  think  there  was  error  in  refusing 
the  prayer  for  partition,  and  dismissing 
the  complaint.  See.  also,  the  case  uf  Steed- 
man  v.  Weeks,  2  Strob.  £q.  145,  which, 
though  not  exactly  in  point,  is  quite  sng^ 
sestive,— espedally  the  language  otDm- 
KiN,  Ch.,  herrinafter  quoted.  In  that  case, 
Steedman  bought  from  Weeks  one-half  of 
all  the  sawed  timber  on  a  certain  tract  of 
land  owned  by  Weeks,  and  the  bill  was 
for  partition  of  the  timber,  which  was 
granted:  nDNKiN,Ch.,nBingthl8laiigDage: 
**  The  defendant  sold  one-haU  of  the  timber 
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lortbeTOlnable  consideration  of  one  thoa- 
sand  dollars.  He  ts  bound  to  afford  the 
vendee  evexy  practicable  facility  for  en- 
joying the  bmefit  of  his  purchase. "  So 
here  we  say  that  Mrs.  Leech  sold  therlght 
of  way  over  her  land  to  the  plaintiff,  and 
she  is  bound  to  afford  her  v^dee  every 
practicable  facility  for  enjoying  the  benefit 
of  its  purchase,  by  a  partition  which  she 
has  fDil  means  of  procoring,  so  that  the 
plaintiff  mcQT  enjoy  the  full  benefit  of  the 
right  of  way  which  she  conveyed  to  It. 

This  conclusion,  deduced  from  what  we 
regard  as  well-settled  l^al  principles.  Is 
also  In  accordance  with  manliest  justice 
and  equity.  II  the  partition  Is  ordered, 
no  injustice  con  possibly  result  to  any  of 
the  parties;  but.  If  it  is  reused,  It  may  re- 
sult in  the  grossest  Injustice  to  the  plain- 
till.  It  Is  conceded  on  all  bauds  that  in 
no  event  can  Mrs.  Leech  be  entitled  tn 
compensation  or  damages  by  reason  of  the 
construction  of  the  rallroaid,  for  she  has 
released  her  right  thereto.  It  is  likewise 
conceded  that  the  minor  d^endants  are 
fully  entitied  to  such  compatsatioa  and 
dam^^  as  they  may  have  sustained  by 
reason  of  the  construction  of  the  road  over 
any  part  of  their  laud,  but  we  do  not  see 
bow  It  Is  posslblefor  tbls  to  bedetermined 
until  It  is  ascertained  by  a  partition  what 
portion  of  their  land  has  been  taken  by 
the  railroad.  Suppose  the  proceedings  In- 
stituted by  the  minors  for  compensation 
and  damages  are  allowed  to  proceed  to 
final  Jadgmrat  b^ore  any  partition  Is 
made.  Of  course  the  plaintiff  would  be 
compelled  to  pay  them  the  amount  so  ad- 
judged. And  suppose  that  after  tills,  when 
partition  is  made,  It  shall  turn  out  that 
the  railroad  does  not  go  through  or  over 
any  portion  of  the  land  allotted  to  the 
minors,  but  goes  only  over  the  land  allot- 
ted to  Mrs.  Leech,  would  not  this  be  the 
greatest  injustice  to  the  plaintiff?  For  in 
such  case  the  plaintiff  will  have  been  re 
quired  to  pay  for  a  right  of  wayover  land 
for  which  it  holds  a  grant,  and  to  persons 
who,  as  it  turns  out,  are  not  entitled  to  a 
foot  of  the  lend  over  which  such  right  of 
wayhasbeen  paldfor.  But,lf theparUtion 
Is  first  made,  no  possible  injustice  can  re- 
sult toanyone.  If  the  land  covered  bythe 
track  of  the  railroad  Is  allotted  to  Mrs. 
Leech,  then  the  plaintiff  would  have  noth- 
ing to  pay,  having  her  grant  for  the  same ; 
but  if,  on  the  other  hand,  the  whole  or 
any  part  of  the  land  covered  by  the  rail- 
road is  allotted  to  the  minors,  then  the 
plaintiff  would  have  to  pay  them  for  the 
same,  as  It  would  appear  that  it  was  their 
property  which  had  been  taken,  and  they 
would  be  certainly  entitied  to  compensa- 
tion therefor. 

It  seems  to  us.  therefore,  that  the  Judg- 
ment below  must  be  reversed,  and  the  cnse 
remanded  for  the  purpose  of  enabling  the 
circuit  court  to  proceed  with  the  parti- 
tion, in  the  mean  time  suspending  any  fur- 
ther  proceedings  andCT  the  petition  filed 
by  the  minor  d^endants  for  compensation 
and  damages  until  the  partition  has  been 
effected.  The  question  as  to  how  the  par- 
tition shall  be  made,  and  the  claim  made 
by  the  complaint  to  subject  the  share  of 
Mrs.  Leech  to  the  payment  of  any  amount 
which  the  plaintiff  may  be  reqg^vd  to  nay 
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the  minor  co-tenanta  by  ivayof  GomiMmm- 
tlon  or  damages,  not  taarlne  b«en  consid- 
ered by  tbe  court  below,  are  matters  not 
now  b^ore  us,  and  bave  nut,  therefore, 
been  considered.  The  Judgment  of  this 
conrt  Is  that  the  Judgment  of  the  clTcnlt 
court  be  reversed,  and  the  case  remanded 
for  the  pnrposes  above  Indicated. 

t3DCPBON«C.  J., and  IfoOowAN,  J.,concnr. 


PsNDEB  et  Hi.  T.  Lancaster  et  &1. 
(SumemeCovTtofSotOhCairoUina.  Hv28,1880.) 

Appeal  from  common  pleas  drcnlt  court 
of  Barnwell  county. 

On  motion  to  dismiss  the  appeal. 

James  E.  Davis,  for  appellants.  Robert 
AM  rich  t  for  respondents. 

SofPSON,  C.  J.  The  notice  ol  appeal 
herein  having  been  served  on  the  12tb  day 
of  April,  A.  D.  1890,  and  no  case,  as  re- 
quired by  law,  having  been  nerved  upon 
the  respondent's  attorney.  It  Is  ordered 
that  the  said  appeal  be  deemed  veaived, 
and  the  respondents  be  allowed  to  pro- 
ceed as  U  no  appeal  had  been  taken. 

Lombard  e£  a/,  v.  Brown. 
<5u(>rafiie  Cowrt  cf         OaroUna.   M&y  28, 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county. 

This  Is  a  motion  by  the  defendant's  (re- 
spondent's) attorney  for  an  order  declar- 
ing the  appeal  herein  abandoned,  under 
the  4»th  rule  of  the  circuit  court.  Rule 
49  of  the  circnlt  court  Is  as  follows: 

Where  a  party  makes  a  case  or  excep* 
tlons,  he  shall  procnre  the  same  to  be  filed 
within  ten  days  aiter  the  same  shall  be 
settled,  or  It  shall  be  deemed  abandoned ; 
and  on  filing  affidavit  that  such  case  or 
exceptions  has  not  been  died,  and  show- 
ing the  time  of  the  settlement  thereof,  and 
that  more  than  ten  days  has  elapsed  from 
the  time  of  sncb  set'Uement,  an  order  of 
course  may  be  entered,  declaring  the  same 
abandoned,  and  the  party  may  proceed  as 
If  no  case  or  exceptions  had  been  made. 

James  E.  Davis,  for  appellants.  Robert 
Aldricb,  for  respondent. 

Simpson,  C.  J.  The  case  herein  having 
been  settled  on  the  21st  day  of  October.  A. 
D.  1889,  and  the  same  not  having  beeu  filed 
In  the  clerk's  office  of  the  circuit  court 
within  10  days,  as  required  bythe49th  rule 
of  the  circuit  court,— all  of  which  appears 
by  the  motion  papers  herein,— after  hearing 
Mr.  Robert  Aldrlcfa,  attoraey  for  respond- 
ent, and  Mr.  James  E.  Davis,  attorney  for 
appellant.  It  Is  ordered,  Chat  the  said  ap- 
peal be  declared  abandoned,  and  the  de- 
fendant be  allowed  to  proceed  as  If  no  ap* 
peal  had  beeu  taken. 

Qablinoton  et  al,  v.  Copeland. 

(Stmreme  Court  of  South  CaroUna.  May  17, 
1890.) 

Petition  for  rehearing.  For  opinion  of 
former  hearing,  see  9  S.  E.  Rep.  1087. 


F^xgasoD  AFeatbergtoB^,  for  petitioner. 

Per  Curiam.  After  a  careful  consldera. 
tlon  of  these  several  grounds,  which  are 
set  forth  at  length,  with  references  to  tbe 
testimony,  the  supreme  court  decide  that 
they  find  no  material  question  of  fact  or 
proposition  of  law  has  been  overlooked, 
and  accordingly  dismiss  the  petition. 


MiTCBKLL  V.  Clayton. 
f  Suprsms  Omtrt  of  South  CoroUna.  Vxj  SS^ 

1890.) 
Appiaublb  Osdibs. 
Judgment  rendered  in  conformtly  witb  tbe 
lastmotiooB  of  the  supreme  oourfc  on  a  ionner  Ap- 
peal i>  not  aroealSblie. 

Motion  to  dismiss  appeal.  For  opinion 
on  former  appeal,  see  9  S.  E.  Bep.  814. 

This  Is  a  motltm  to  dismiss  the  appeal  of 
the  plaintiff,  Mitchell,  filed  May  2ci,  1890, 
upon  the  grounds  "(1)  that,  the  plaintiff 
having  appeal  to  this  court  from  so 
much  of  the  order  or  decree  of  his  honor 
Judge  NoETON,  of  date  tbe  20th  December, 
1888,  as  recommitted  this  cause  to  tbe 
master,  with  leave  to  defraidant  to  amend 
his  answer,  and  the  defendant  ber^n  hav- 
ing served  a  notice  of  appeal  upon  plain- 
tiff's attorney  from  so  much  of  said  dpcroe 
as  was  not  embraced  In  plaintiff's  appeal, 
«nd  afterwards  having  withdrawn  the 
same  In  writing,  it  Is  res  atijudlcata;  (2) 
that  the  final  order  for  Judgment  herein 
made  by  his  honor,  Judge  Hudson,  is  not 
appealable.and  the  plaintiff  will  move  tbe 
court  to  dismiss  the  same  upon  the  princi- 
ple of  «tarf>  decisis."  Said  motion  was 
made  upon  all  the  papers  and  prucee<11ngs 
herein,  consisting  of  the  printed  brief,  no- 
tice and  grounds  of  appeal  from  thedecree 
of  Judge  Norton,  together  with  the  writ- 
ten notice  withdrawing  the  same,  also  a 
copy  of  the  final  order  confirming  the  re- 
port of  the  master  in  obedience  to  the  de- 
clsiuu  of  the  supreme  conrt,  and  upon 
said  decision,  which  will  be  found  reported 
in  9  S.  E.  Bep.  814. 

SklnnerA  m/Z/ams,  for  appellant.  Jama 
E,  Davis,  for  respondent. 

Per  Curiam.  Thlsbelng  an  appeal  from 
a  Judgment  rendered  by  the  circuit  court. 
In  conformity  to  tbe  Instructions  of  tbU 
court  at  the  hearing  of  the  former  appeal 
herein,  the  matter  Is  clearly  not  appeal- 
able; and  it  is  ther^ore  ordered  that  this 
motion  be  grcmted,  and  that  tbe  appeal 
be  dismissed. 


McCarter  et  al.  v.  Armstrong. 

(Supreme  Cowrt  of  South  CctroUna.  Jxrae  2, 
1890.) 

Petition  for  rehearing.  Forformer  opin- 
ion, see  10  S.  E.  Bep.  963. 
Afr.  Spencer,  for  petitioners. 

Per  Curiam.  After  a  careful  examina- 
tion of  the  allegations  set  forth  In  the  pe- 
tition, the  supreme  court  decides  that  It 
does  not  appear  therefrom  that  any  ques- 
tion, either  of  fact  or  of  law.  Involved,  has 
been  overlooked  by  the  supreme  court. 

Petition  dismissed. 
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Kkkshaw  County  t.  Town  CovNcn.  op 

Cauden. 

&upnme  Courtcf  South  Carolina.  Jtane  19k 
18B0.) 

VOLOXTAKT  PATHnn— IHSXIU)  Fboubb. 

Wbere  the  Jatl  fees  for  certain  priaoners, 
committed  by  the  iDtendant  of  a  town  for  violation 
of  its  ordinances,  were  included  in  tbe  montbly 
■ocounts  presented  by  the  sheriff  to  the  county 
conuniMioaers,  and  were  paid  by  them  withoatthe 
knowledge  or  oonient  ct  the  town  oonncil,  soch 
pajment  waa  Tfdnntary,  and  no  oontraot  of  repay- 
ment can  be  implied. 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  Wa llace,  J  udge. 

C.  Zr.  Winkler,  lur  appellant.  J,  T.  Bay, 
for  respondent. 

SiBfPBON*  C.  J.  The  Inteodant  of  the 
town  of  Camden,  between  the  Ist  of  Jann- 
ai7,  1885,  and  tbe  let  of  January,  1889, 
tried  and  convicted  certain  persons  tor 
violating  the  town  ordinances.  These 
parties  were  committed  to  the  county  Jail 
by  virtue  of  tbe  act  of  1885,  which  Author- 
ized imprisonment  in  such  cases  either  In 
tbe  town  lock-op  or  county  Jail.  See  act 
of  1886,  approved  December  SltJi.  The  Jail 
tees  for  these  prisoners  were  Included  in 
the  monthly  accounts  of  the  sheriff,  and 
were  presented  from  time  to  time  to  the 
coanty  commissioners,  who  paid  them ; 
the  payments  during  the  time  mentioned 
above  amounting  to  $191.10.  These  pay- 
ments were  made  without  authority  from 
the  town  council,— in  fact,  without  the 
knowledge  or  consent  of  said  town  coun- 
cil; there  being  no  understanding  what- 
ever between  the  council  and  the  sheriff  or 
the  coanty  commissioners  upon  the  sub- 
ject. In  October,  1889,  a  demand  was 
made  upon  the  tuwn  council  by  tbe  coun- 
ty commissioners  for  the  amountsso  paid, 
whlcb  b^ng  refQsed,the  action  below  was 
broogbt.  His  honor.  Judge  Wallack, 
finding  that  the  payment  of  these  fees  by 
the  county  commissioners  was  a  voluntary 
payment,  and  without  the  knowledge  or 
authority  of  the  defendant,  dismissed  the 
complaint,  holding  that  there  was  no 

Priority  of  contract  between  the  parties, 
be  plaintltr  has  appealed,  alleging  error 
to  bis  bonor  for  thaa  raUng.  and  also 
claiming  that  plalntlfl  sboald  have  been 
sabrogated  to  the  rights  of  the  sheriff,  al- 
leging that  the  defendant  was  originally 
liable  to  the  sheriff  for  the  expenses  in- 
curred by  him  In  tbe  imprisonment  of  the 
persons  committed  by  the  council;  and 
tbe  respondent  gave  notice  that  he 
would  seek  to  sustain  thejndgmcnt  below 
on  tbe  ground  that,  the  prisoners  having 
been  committed  to  the  county  Jail  by  the 
intendant  of  Camden,  acting  as  trial  Jus- 
tice, the  coanty  was  liable  lor  the  sheriff's 
Instead  of  tbe  town  council,  and 
ther^ore  that  plaintiff  had  no  legal  claim 
against  the  driendant. 

Whatever  may  be  the  correct  view  as  to 
the  original  liability  of  the  d^endaut  to 
l^e  sberHf,  it  being  conceded  that  tbo  pay- 
ment by  the  plalntiftB  was  made  without 
the  knowledge  or  authority  of  tbe  defend- 
ant* the  payment  was  voluntary,  and  the 
plaintiff  was  a  volunteer  therein.  In  the 
full  sense  of  that  term,  and  his  rightsmust 
be  governed  by  the  law  applicable  to  sncb 
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cases.  Now,  In  an  action  ex  contraeta  to 
recover  money,  the  plaintiff  must  allege 
and  prove  a  contract,  either  express  or 
Implied.  There  was  certainly  no  express 
contract  here.  Was  there  an  Implied  one? 
An  Implied  contract  for  the  payment  of 
money  arlsra  In  several  classes  of  cases 
represented  In  the  common  counts  former- 
ly used  In  declarations  In  actions  under 
the  old  practice  and  pleadings,  sach  as 
money  had  and  received,  money  laid  out 
and  exjiended  for  the  benefit  of  another, 
and  at  his  instance  and  request:  but  we 
know  of  no  principle  of  law  which  would 
anthorice  an  Implied  contract  to  refund 
money  paid  by  a  volunteer  having  nu  In- 
terest therein,  and  being  under  no  obliga- 
tion thereto.  On  the  contrary,  the  law 
as  laid  down  by  tbe  text  writers,  and  In 
our  own  decided  cases.  Is  directly  to  the 
reverse  of  this.  See  2  Greenl.  Ev.§§  107,118; 
also,  Mathews  v.  Colburn,  1  Strob.  270. 
One  who  volunteers  to  pay  the  debt  of 
another,  nnlesB  required  so  to  do,  or  unless 
pressed  thereto  by  some  legal  necessity, 
has  no  legal  claim  on  that  other.  Here 
there  was  no  request,  nor  was  there  any 
legal  necessity,  fn  so  ter  as  the  defendant 
was  concerned. 

The  doctrine  of  subrogation  Is  Invoked 
by  the  plaintiff,  who  contends  that  plain- 
tiff should  be  subrogated  to  the  rights  uf 
the  sheriff;  tbe  plaintiff  having  paid  tbe 
claim  of  the  sheriff  against  tbe  defendant. 
Even  if  this  doctrine  was  applicable  here 
In  other  respects,  yet  it  is  by  no  means 
clear  that  thefeee  of  the  sheriff  werechatge- 
able  to  thetown  council.  The  fees  charged 
were  ordinary  Jail  fees  for  prisuners  com- 
mitted by  a  trial  Justice;  and,  Inasmuch 
as  there  Is  no  provision  In  tbe  act  of  1885 
requiring  such  fees  to  be  paid  by  the  town 
council  of  Camden,  we  do  not  think  It  Is 
entirely  clear  that  said  council  was  liable, 
or  that  tbe  sheriff  and  coanty  commis- 
sioners made  a  mistake  all  the  time  from 
January,  1886,  to  1889,  in  supposlog  that, 
as  in  other  cases  of  commitment  by  trial 
Justices,  the  county  commissioners  should 
pay  them.  But  It  Is  not  necessary  to  de- 
termine this  question  decisively.  Inasmuch 
OS  we  concur  in  the  rollng  of  his  bonor  be- 
low that,  the  plalntlfl  being  a  volunteer. 
It  has  no  claim  against  the  defendant.  It 
is  the  Judgment  of  this  courtthat  the  Jadg^ 
ment  of  the  drcDlt  court  be  afBrmed. 

ifolrsB,  and  McGowan,  JJ.,  concur. 


Stats  Ezbkibu 

(Ainrme  Court  ef  South  CoroUmk  Swa»  10, 
1890.) 

FOBSBKT— HAHDWnimrO— COMrJUttSOIT— Appbai. 

1.  Handwriting  In  an  alleged  forged  Instm- 
ment  cannot  be  proved  by  comparison  with  wriu 
Ings  admitted  in  evidence  over  defendant's  objec- 
tion, sod  which  are  not  admitted  or  afflnnaUvely 
shown  to  be  In  defendant's  writing,  though  he 
does  not  deuy  them. 

2.  Where,  on  appeal,  it  does  not  appear  that 
there  was  any  evidence  other  than  such  compar- 
ison that  the  instmment  was  forged,  the  error 
In  pennlttiog  the  oompartBon  is  groand  for  rever- 
sal, though  defendant  was  oonvioted  of  uttering  a 
forged  Inatmment  only,  and  not  of  forgery. 

Appeal  from  general  sessions  ciicnlt 
eonrtol  Beaufort  county;  HosaoN,  Judge, 
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ArthorBs^lel  appeals  from  aconrlctloii 
of  utterinc  a  forged  instrument. 

S.  J.  Lee  and  J.  J.  Waabington^  tor  ap- 
pellant.       P.  Murphy^  for  the  State. 

SoipaoN,  C.  J.  The  appellant  was  put 
opon  trial  In  Beaufort  county  under  an  In- 
dictment with  twoconnts;  the  flrstchara:- 
ing  him  with  forging  a  certain  bill  of  ex- 
change, poroortlng  to  have  been  drawn 
by  George  W.  Williams,  Jr., forf3S8.15,  pay- 
able to  one  J.  D.  Von  Liehe  or  order,  and 
the  other  charging  him  with  uttering  and 
publishing  the  same  as  true.  etc.  He  was 
convicted  on  the  second  count.  At  the 
trial  two  certain  papers,  alleged  to  be  in 
the  handwriting  tn  the  accused,  were  put 
In  evidence,  over  the  accused's  objections, 
"but,  asatated,  he  not  denyingthe  same," 
and  a  comparison  was  allowed  between 
the  papers  and  the  alleged  forged  Instru- 
ment. 

Now,  the  quration  In  the  appeal  Is 
wfaeth»  tals  honor  erred  in  permitting 
the  Introdnctton  of  these  papers  and  the 
comparison  made.  This  court, In  thecases 
of  Benedict  t.  Flanlgan,  18  S.  C.  608,  and 
Graham  t.  Nesmitb.  2A  S.  C.  296.  has  recent- 
ly  disrtissed  this  question,  citing  the  prevl- 
ooM  cadcs  of  the  old  court  on  this  subject, 
BO  that  for  our  conclusion  here  we  need 
only  refer  to  said  cases.  The  rule  estab- 
lished In  these  cases  was  that  while  com- 
pailson  of  handwriting  to  Inadmissible  as 
an  original  means  of  ascertaining  the  gen- 
nlneness  M  a  signature  or  other  writing, 
yet  it  may  be  admitted  in  this  state  In  aid 
of  doubtful  proof;  further,  that  the  trial 
Jurlge  had  to  decide,  In  the  first  instance, 
whether  sufficient  doubt  had  been  raised 
to  authorize  the  comparison,  subject,  how- 
ever, to  review  on  appeal;  and,  farther,, 
that  the  witnesses  making  the  comparison 
need  not  be  technical  experts.  The  pa- 
pers, however,  by  which  the  comparison 
18  to  be  made,  must  be  either  admitted, 
acknowledged,  or  otherwise  proved  to  be 
In  the  handwriting  of  the  accused.  Now, 
In  the  record  or  "case**  It  Is  stated  that 
the  comparison  hm  was  permitted  In  aid 
of  donbtfnl  proof.  How  far  this  proof 
was  donbtfoi  does  not  appear,  as  no  evi- 
dence on  that  subject  is  given.  Such  b&- 
ing  the  fact,  we  have  no  means  of  deter- 
mining whether  or  not  his  honor  erred  on 
that  ground.  We  therefore  pass  this  by. 

The  main  question,  however,— In  fact, 
the  only  one  raised  by  appellant's  excep- 
tion,—is  whether  his  honor  erred  in  per- 
mlttlnK  the  comparison,  in  view  of  the 
fact  that  the  papers  admitted  for  the  com- 
parison were  not  established  to  be  in  the 
handwriting  of  the  accused.  It  Is  stated 
In  the  "case,"  In  reference  to  the  first  of- 
fense, that  it  was  put  tn  evidence  over  the 
defendant's  objection,  he  not  denying  it. 
As  to  the  second  paper  It  Is  stated  that  It 
was  pnt  in  evidaice  overdeltedant's  ob* 
Jection,  nothing  more.  It  does  not  appear, 
therefore,  that  either  of  these  papers  (and 
there  were  but  these  two  offered  i  was  ad- 
mitted, acknowledged,  or  established  by 
any  affirmative  testimony  to  have  been  in 
the  handwriting  of  the  accused,  and  as  to 
the  second  It  Is  not  even  stated  that  the 
accused  did  not  dmy  it.  We  do  not  think 
that  dther  <tf  these  papers  were  saffldent* 


ly  established  to  be  tbe  means  of  a  com- 
parison; at  least  such  Is  our  coni-luslun 
from  the  facts  as  they  appear  In  the  "case" 
upon  which  this  appeal  Is  before  us. 

It  is  said,  however,  admit  this,  yet,  in- 
asmuch as  the  accused  wasconvicted  upon 
the  second  count  only,  the  error,  if  It  be 
an  error,  was  a  harmless  one.  We  are  not 
satisfied  of  thto.  Before  the  Jury  could 
convict,  even  upon  the  second  coant,  they 
bad  to  be  satisfied  that  the  pa)ier  In  ques- 
tion was  a  forged  paper,  and  we  cannot 
say  how  far  the  comparison  may  have  af- 
fected that  question.  It  does  not  appear 
in  the  "case"  that  any  testimony  was  In- 
troduced tending  to  show  that  the  paper 
in  question  was  a  forged  Instrummt  otiier 
than  the  comparison  objected  to.  It  1b 
true  that  the  solicitor  states  In  his  argn- 
ment  that  testimony  was  Introduced  to 
show  the  guilt  of  the  defendant  of  the 
charge  contained  In  the  second  count,  bat 
what  the  character  of  his  evidence  was,  ur 
bow  far  It  may  not  have  been  aided  by 
the  said  comparison.  Is  not  stated,  even  it 
we  could  consider  a  statement  made  In  the 
argument  which  does  not  appear  In  the 
"case,"  which  we  have  frequently  held 
could  not  be  done.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
cunrt  be  reversed. 

MolTBB  and  lAiGowAN,  JJ.»  concor. 


Neelt  v.  Chahlotte,  C,  ft  A.  Kt.  Co. 

(Swpreme  Court  of  South  Carolina.  Jane  19, 
1890.) 

ElUJKG  StOOX— iKSTBDCnON. 

Gen.  Bt  8.  C  S  1488,  requires  railway  oor- 
poratlODB  to  ring  s  bell  or  mudcI  a  whistle  at  a 
Olstance  of  600  yards  from  all  crossings.  In  tb« 
neglect  of  which,  aeotlOD  16S9  makes  them  liable 
forlnjarlesto  person  or  property  resulting  from 
oollisioDs  at  iach  croaalnga,  anleaa  the  penoa  In- 
jured was  guilty  of  gross  or  willful  negllgenoe.  In 
a  salt  to  recover  the  value  of  a  cow.  It  waa  error 
to  submit  to  the  Jury  tbe  question  whether  the  ao 
ddent  occurred  near  enough  to  the  oroering  to 
come  under  the  law  of  oroasuigs,  without  deflung 
•uehlaw. 

Appeal  from  common  pleas  drcolt  eourt 
of  York  county;  Prbsblky.  Judge. 

Oeo.  W.  S.  Hart,  for  appellant.  IT.  & 
Wlhon,  Jr.,  tor  respondent. 

Simpson.  C.  J.  Tbe  action  below  was 
brought  to  recover  91%.  alleged  to  be  tbe 
value  of  a  cow  of  plalntUt  killed  ondtrfend- 
ant's  railroad  track  at  or  near  a  crosstaig 
a  short  distance  from  Rock  B3U  depot. 
The  Jury  rendered  a  verdict  for  ple^ntlff  ot 
$125.  In  the  charge  of  his  honor,  discuss- 
ing section  1529,  Gen.  St.,  in  which  it  la 

grovtded  that,  "It  a  person  Is  Injured  in 
Is  person  or  properly  by  collision  with 
the  engines  or  cars  ol  a  railroad  corpora- 
tion at  a  crossing, "  etc.,  he  construed  tbe 
words  **  at  a  crosedng"  to  mean  at  or  near 
a  cromlng ;  and  he  mt  it  to  the  Jury  to  de- 
cide whether  or  not  tbe  cow  was  killed 
near  enough  to  the  crossing  to  render  the 
defendant  liable  under  section  1629,  Gen. 
St.  This  charge  is  tbe  basis  of  tbe  only 
exception  of  defendant  in  the  appeal 
Section  1488,  Id.,  requires  railroad  corpo- 
rations to  ring  a  mU  or  sound  a  ■team- 
whistle  at  a  distance  of  at  least  ROO  yardi 
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Irom  th(*  place  wbere  the  railroad  crosses 
any  public  highway  or  street  or  traveled 
place,  to  be  kept  ringlns  or  whlatllne  un- 
til tbe  engine  has  crortaed  nach  highway  or 
street  or  traveled  place,  to  the  neglect  of 
■which,  by  section  1529,  Bupra,the  corpora- 
tion is  made  Hable  for  any  injury  resulting 
ti  om  a  collisloa  at  sneb  erosEdng,  onless  it 
is  shown  that,  In  addition  to  a  mere  want 
ol  ordinary  care,  the  x^erson  Injured,  etc., 
mras  at  the  time  of  the  colllalon  guilty  of 
KToss  or  willful  neRlliience,  etc.  Now, 
there  can  be  no  doubt  bat  that  the  object 
of  these  sections  was  to  prevent  coIUsIodb 
which  might  occur  between  persons  at- 
tempting to  cross  the  track  of  the  rail- 
road and  tbe  locomotive  and  cars  ap- 
proaching the  crossing  at  the  same  mo- 
ment; and  the  provisions  of  the  act  did 
not  Include,  nor  was  the  act  Intended  to 
Inclade.  Injarlee  tofllcted  upon  by-standers 
not  Intending  tocross,  or  upon  cattle  that 
happened  to  be  killed  or  Injured  pasturing 
near  by,  bat  not  upon  the  crossing,  or 
using  It  to  pass  from  the  one  side  to  the 
other.  The  chargn  of  tbe  Jadge  would 
seem  to  Include  Injuries  ot  tbla  character, 
and  we  think  this  was  error. 

Wethink  itwas  error,  also, for  hishonur 
to  snbrnlt  thequestlon  to  the  Jury  whether 
or  not  the  killing  was  near  entmgb  to  the 
cruastug  to  bring  the  case  under  the  "law 
crossing,  **  as  he  expressed  It,  without 
first  defining  dlsttnctiy  what  the  law  of 
cruBslnic  was.  He  said  to  the  Jury:  "Do 
yon  consider  that  that  Is  near  enough  to 
the  crossing  to  give  Mr.  Neely  the  protec- 
tion which  the  law  gives  to  a  crossing?" 
This,  it  seems  to  us,  was  leaving  the  ques- 
tion of  law  as  to  the  crossing  to  the  jury, 
and,  as  the  Jaiy  may  have  been  misled,  we 
fed  constrained  to  grant  a  new  trial ;  and, 
to  that  end,  it  Is  the  Judgment  ot  this 
court  that  the  Judgment  of  tbe  drcnlt 
court  be  reversed. 

MclTXB  and  McGowah,  JJ.,  concur. 


Statb  Blarhivt. 

MupraiM  Court  ef  SouOk  CaroOna.  June  U, 
1890.) 

Mdbdbb— Ikdiotmemt. 
1,  FaOure  to  allege  tbe  place  of  dealh  of  dft- 
oeaBed  In  an  indiotment  for  murder  is  a  fatal  de- 
feet,  which  cannot  be  cured  by  amendment,  under 
Acts.  C.  1S87,  p.  680,  $  6,  aDdiSRroand  for  guotb- 
Ing  the  indictment  or  arresting  judgment  on  mo- 
tion. 

3.  Where  an  Indictment  alleges  that  a  mor^ 
tai  wound  WM  infltoted  on  deoeaaed  on  a  cer- 
tain day,  in  a  Bi>eoifled  oounty  and  state,  from 
which  be  soon  afterwards  died,  and  this  is  followed 
by  an  allegation ttaatacouBeddid*'tben and  there," 
felonionsly,  eta,  bill  and  murder  deceased,  and  no 
other  plaee  baa  been  wevloosly  mentioned,  Uie 
place  of  the  death  is  suMdontly  alleged. 

Appeal  from  general  sessions  circuit 
court  of  Chesterfield  county;  Witbbb- 
BPooN,  Jndge. 

W.  If.  T.  Prince  and  Edward  McXrer,  for 
appellant.  J.  M.  Jobnaon,toT  the  State. 

SncpsoM,  C.  J.  At  the  court  of  general 
sesqions  for  Chesterfield  county,  Febrnary 
term,  1890,  the  appellant  was  arraigned 
and  put  upon  trial  nnder  an  indictment  ot 
whicb  tbs  following  la  a  copy,  to-wlt. 


omitting  the  formal  part:  "Tbe  Jurors  of 
and  for  tbe  eounlr  aforesaid,  In  the  state 
aforesaid,  upon  their  oath  present  that 
John  Threatt,  James  Blakeney,  and  Allen 
Blakeney,  on  the  16th  day  November,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  with  force  and 
arms,  at  Chesterfield,  in  the  county  of 
Chesterfield,  and  state  of  Sonth  Carolina, 
In  and  upon  Hugh  Blakeney,  uliaB  Hugh 
Mangum,  feloniously,  willfully,  and  of 
their  malice  aforethought,  with  a  pistol 
loaded  with  gunpowder  and  a  leaden  bul- 
let, did  shoot  and  dischargeatand against 
and  wound,  griming  to  the  said  Hugh 
Blakeney,  alias  Hugh  Mangum,  thereby, 
in  and  upon  the  body  of  him,  tlie  said 
Hugh  Blakeney,  alias  Hugh  Mangum,  one 
mortal  wound,  of  which  said  mortal 
wound  the  said  Hugh  Blaken^,  aliaa 
Hugh  Mangum,  soon  thereafter  died. 
*  *  *  And  so  the  Jurors  aloresald,  upon 
their  oatha  aforesaid,  do  ae^  that  John 
Threatt,  James  Blakeney,  and  Allen  Blake- 
ney, him,  the  said  Hugh  Blakeney,  altaa 
Hugh  Mangum,  then  and  there,  in  the 
manner  and  by  the  means  aforesaid,  felon- 
iously, willfully,  and  ot  his  malice  afore- 
thought, did  kill  and  murder,  against  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state  aforesaid."  Tbe  accused 
ha  ving  no  counsel,  bis  hono^the  presiding 
Judge,  assigned  Mr.  W.  L.  T.  Prince  and 
Mr.  Edward  Mclver  to  his  defense;  and 
these  coausel,  aftw  the  jury  had  been 
sworn,  having  discovered,  as  they  sup< 
posed,  that  the  place  ot  the  death  of  the 
deceased  had  not  been  allied  in  the  Indict- 
ment, moved  to  quaeh  It  on  that  ground. 
This  motion  was  relnsed,  because,  in  tbe 
opinion  of  bis  honor,  it  came  too  late,  be- 
ing made  after  the  Jury  bad  been  sworn. 
Section  2  of  the  act  of  1887.  Bat  Im- 
mediately the  solicitor  was  granted  leave 
to  amend  the  Indictment  by  Inserting  tbe 
place  ot  the  death,  to-wit,  Chesterfield 
county,  which  was  done  in  the  blank  su- 
pra. The  case  then  proceeded,  when  the 
accused  was  convicted;  and,  upon  bis  be- 
ing brought  up  for  sentence,  his  counsel 
moved  in  arrest  of  Judgment  upon  tbe 
ground  that  he  had  been  cunvlcted  on  a 
bill  which  had  not  been  found  by  a  grand 
Jury,  and  on  which  he  had  not  been  ar- 
raigned. This  motion  was  orerniled,  and 
the  accused  was  sentenced  tobebangedon 
April  4, 1890. 

Tbe  appeal  alleges  error  to  the  presiding 
Judge  (1)  In  refusing  appellant's  motion 
to  quash  tbe  indictment;  (2)  in  allowing 
the  solicitor  to  amend  by  inserting  in  the 
Indictment  the  place  of  the  death  of  the 
deceased;  f 8) in  refusing  the  motion  of  ap- 
pellant inarrestof  judgment;  (4)  Inatlow- 
Ing  the  trial  upon  an  indictment  which 
bad  not  been  found  by  the  grand  Jury. 

If  the  indictment  bad  been  defective  in 
the  particularalleged  bythe  appellant,  to- 
wlt,  in  tailing  to  state  the  place  of  the 
death  of  the  deceased,  then  we  think  the 
grounds  of  appeal  would  demand  a  re* 
Tersal  of  the  Judgment  below.  We  sup- 
pose that  it  can  hardly  be  necessary  to  cite 
authority  to  tbe  tact  that  Is  absolutely  es- 
sential in  an  indictment  like  that  heretfaat 
the  plaee  ot  the  death  ol  the  party  killed 
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Bhonld  be  allegetl  therein,  and  that.  In  the 
absence  of  such  allegation,  euch  Indictment 
is  fatally  defective,  and  should  be  quashed 
on  motion  made;  and  we  think,  foriber, 
that  socfa  a  defective  indictment  Is  beyond 
the  reach  of  amendment.  True,  nnder  et^ 
l^on  6,  p.  880,  of  the  act  of  1887,  much  of  the 
Dselesfl  phraseolosy  which  characterised 
Indictraenta  in  former  times  may  be  dis- 
pensed with,  and  omissions  of  mere  forms 
may  be  cured  by  amendment;  but  this  act 
has  neither  dispensed  with  essential  al> 
legations,  norhasltattempted  to  core  their 
omlaslon  by  allowing  amendmmts  to  that 
end.  Indeed,  we  may  say  that  we  do  not 
think  that  the  general  assembly  would 
have  the  power  to  provide  for  the  amend- 
ment of  indictments  to  the  extent  claimed 
here,  and  In  a  matter  so  vital  as  the  place 
of  the  death  of  tbe  party  killed,  which  Is 
absolutely  necessary  to  be  all^d,  in  a  Ju- 
risdictional point  of  view,  and  must  be 
passed  upon  by  the  grand  Jury  In  accord- 
ance with  the  constltational  rights  of  tbe 
accused.  Wedo  not  think,  therefore,  that 
l^e  act  In  qnestlon  was  intended  to  reach 
thus  far.  We  concur,  too.  In  the  position 
that,  had  the  Indictment  been  defective  in 
the  matter  complained  of.  that  It  wonld 
have  been  error  to  hav?  allowed  tbe  trial 
to  proceed  on  the  indictment  as  amended, 
becaose,  as  contended,  thto  wonld  have 
Jeopardized  the  accused  upon  an  Indict- 
ment not  found  by  tbe  grand  Jury,  and  In 
violation  of  his  constitutlonat  rights.  So, 
too,  tor  the  samereason,  there  would  have 
been  error  in  refusing  the  motion  in  arrest 
of  Judgment. 

But.  at  last,  these  questions,  in  our  view 
of  this  case,  are  not  really  Involved  there- 
in, tor  the  reason  that  the  foundation  of  a 
connection  between  them  is  wanting,  In 
tbe  fact  that  the  deteci  all^d  to  the  In- 
dictment does  not,  in  our  opinion,  really 
exist.  Wethlnk  that,  whllethelndlctment 
seems  to  have  been  hastily  drawn,  and  is 
somewhat  innrtlflcial  In  form, yet  it  Is  not 
defective  to  the  extent  alleged.  On  the 
contrary.In  ouroplnlon,  there  Is  ana11^a< 
tlon  ther^n,  as  to  the  place  of  the  death 
of  the  deceased,  sufficient  to  save  the  In- 
dictment from  the  assault  madenponit. 
There  is  no  doubt  but  that  It  Is  alleged 
that  a  mortal  wound  waslnflicted  upon  the 
deceased  on  ths  16th  day  ol November,  1889, 
in  Chesterfield  county,  S.  C.  from  which 
ft  is  also  alleged,  distinctly,  that  be  soon 
Uiereafter  died,  and  tliat  this  allegation  la 
followed  by  a  further  allegation  that  the 
accused,  with  others,  did  then  and  there, 
feloniously,  willfully,  and  wltb  malice 
aforethought,  kill  and  murder  the  de- 
ceased. Now,  we  do  not  see  wbat  other 
place  than  Chesterfield  county  could  have 
been  retbrred  to  by  these  words  "  then  and 
there,  "need  in  tiiat  connection.  No  other 
place  had  bem  mentioned  In  the  preceding 
part  of  the  indictment  except  Chesterfield 
county,  and  the  word  "there"  could  not 
possibly  have  bad  reference  to  any  other 
place.  It  must  have  had  reference  to  some 
place;  and,  as  Chesterfield  county  was  the 
place  where  it  was  alleged  that  the  mor- 
tal wound  was  lnfl:lcted,andnootherplace 
was  mentioned  as  the  place  of  the  death, 
we  mnat  soppose  that  it  was  used  for  the 
purpoHe  of  rrierring  to  tbe  place  ol  the  In- 


fliction of  the  wound,  as  also  the  place  of 
the  death.  The  fact  that  the  indictment 
wasnotdefectlve  inthemattercomplaloed 
ot  will  sustain  tbe  Judgment  below  nut- 
withstanding  the  errors  as  to  the  amend* 
meut  and  the  arreet  of  Judgment,  etc.,  in 
ttie  event  that  tbe  indictment  had  been 
fective  In  the  vital  particular  claimed.  It 
ts  tbe  Judgment  of  thlsconrtthat  tbejudg- 
ment  ot  the  circuit  court  be  affirmed.  Let 
tbe  case  be  remanded  for  the  purpose  ol 
having  another  day  assigned  for  the  ex- 
ecution of  the  sentence faeretoforelmposed. 

llcIvBB  and  AfoGowAN,  JJ.,  concur. 

Gbntbal  Baii.roai>  4b  BANEiifo  Co.  et  aJ. 
T.  Georou  CoNSTRtxnrioN  ft  Intbbtment 
Co.  Ex  parte  Pbnnstltanu.  Btbel  Co. 

(Supreme  Court  of  South  CaavUna.  Jw  i, 
189&.) 

Petition  for  rehearing.  For  former  re- 
port, see  ante,  1112. 

Anael  A  Morgan.  Joseph  Oaaabl,  and 
John  R.  Bellinger,  for  petitioners. 

Pbr  Curum.  Petition  dismissed. 


Stats  t.  LiTTt.KJOBH. 

(SumwM  Court  <d  Soutfc  CoroUnu.  June  UL 
1880.) 

KDaDBR    Ssu^Dinvu—  Cusea  as  io  Faoii. 

1.  The  following  chatve  is  a  suffioleat  state- 
ment of  the  law  of  Belf-deiense:  "It  is  tfae  twelva 

iary  who  hear  the  case  who  mast  be  Batiafied  in 
heir  own  minds  that  the  defense  is  reasooable,— is 
true.  Are  yoa  satisfied  that  the  priaoQer  at  tbe 
bar  killed  the  deceased  to  prevent  serious  bodily 
harm,  to  save  his  Ute,  or  to  prevaat  snioos  bodily 
hanni'* 

2.  Const  8.  C  art.  4,  S  36,  which  deolaresthat 
"Jndges  shall  not  charge  jaries  In  respect  to  max, 
ten  of  fact,  but  m ^  state  the  teaUmony  aod  de- 
clare the  law, "was  DOtvMated  by aeui^tiiat 
"it  was  proved  tbst  he  laid  at  tbe  store,  and  ron 
are  to  be  satisfied  In  your  own  minds  as  to  which 
purpose  he  had  in  view  when  he  tmaght  that  knifei 
was  it  with  a  view  to  inflict  injury  upon  the  de- 
oeaaedl  If  so,  there  is  malfoe.  There  is  a  prepan- 
tlOD  which  would  imply  malloe.  If  be  booght  it 
for  the  parpose^  yon  would  natarally  eome  to  tbo 
conclu  ftion  that  hfl  had  DuUoe  in  his  heart  wh«o  bs 
bonghtthe  knife. " 

1.  The oourtobargedtbattihejuiysboaldcom. 
pare  the  evtdenoe  of  all  the  witoeasea,  one  witb 
another,  and  see  If  there  are  any  contradictioui] 
and  if  a  witness  was  unreliable  his  evidenoe  should 
have  no  weight:  saying  that  "the  rule  of  Uw  U 
that,  where  a  witness  is  false  In  one  particalar,  ha 
is  false  in  all"  Held,  tbe  maxim  should  notbeUid 
down  as  a  rule  for  the  jury  in  testing  the  credibil- 
ity of  witnesaea,  bat,  as  umlted  by  the  langnage 
preceding,  tbe  errw  was  ImmateriaL 

Appeal  from  general  sessions  drcalt 
court  of  Spartanburg  county;  A.  P.  AU)- 
RICH,  Judge. 

David  Johnson,  Jr.,  and  J*.  J.  Bvmett, 
for  appdlwit.  O.  It.  Sebumpen,  for  tfae 
State. 

Simpson,  C.  J.  The  appellant  was  coo* 
Ticted  of  manslaughter  at  the  October 
term  ot  the  court  ot  general  aesslons.  1889, 
for  Spartanburg  county,  and  sentenced  to 
10  years' imprisonment  Inthepenltentlaryt 
at  haid  labor.  He  appealed  upon  the  fol- 
lowing exceptione  to  tfae  chaige  the 
trial  Judffe:  "(i)  Becaose  he  erred  In 
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chai^tng:  *  It  la  the  twelve  Jury- wbQ  hear 
the  case  who  mnot  be  satisfied  in  tb^r 
own  minds  that  the  defense  is  reasonable, 
— ^is  trne.  Are  yon  satisfied  tbat  the  pris- 
oner at  the  bar  killed  the  deceased  to  pre- 
Teat  Boloiu  bodily  harm,  to  save  his  llle, 
or  to  prevent  oerloiiB  bodily  barm  ?  *  (2j 

*  Ton  compare  the  evidence  ol  all  the  wit- 
neaaea,  one  with  another,  and  see  it  there 
are  any  contradictions.  See  If  there  Is  any 
reason  why  yoo  should  come  to  the  con- 
clnaion  that  the  witness  Is  not  to  be  re- 
lied on.  If  yon  come  to  that  conclusion, 
why,  ol  coorset  you  will  not  give  any 
we^^t  St  all  to  his  teatlm(Hiy,beeaiiM  the 
rule  ol  law  la  tbat,  where  a  wltneea  la  falsa 
In  one  particalar,  he  is  false  In  aU.*  (8) 

*  The  prisoner  at  the  bar  came  npon  the 
stand  prepared  to  make  tbat  defense.  He 
aays  promptly  that  he  struck  the  deceased 
because  be  was  afraid  he  was  ffoing  to  be 
killed  hlmsdf;  that  the  deceased  had  a 
rock  In  his  hand,  and  he  struck  him  to 
saTO  his  own  life.  Now,  yon  will  inquire 
about  this  strlklnii:.  IMd  the  deceased 
throw  a  rock  at  the  prisoner  at  the  bar, 
and  knock  him  down?  He  says  he  did.* 
Fourth  exception  abandoned.  (5)*  It  was 
proved  tbat  be  said  at  the  store,  and 
yon  are  to  be  satisfied  in  your  own  minds 
as  to  whac  purpose  be  had  in  view  when 
be  bouKht  that  knife.  Was  it  with  a  view 
to  inflict  ln]ni7  upon  the  deceased?  If  so. 
there  Is  malice.  There  Is  the  preparation 
which  would  imply  malice.  If  be  boa^ht 
It  lor  the  purpose,  you  would  naturally 
cnme  to  the  conclusion  that  he  had  malice 
Id  his  heart  when  he  bought  the  knife.* 
(6)  '  Is  the  prisoner  at  the  bar,  who  says 
he  stabbed  the  deceased  to  the  heart,  and 
killed  htm.gnllty  ol  murder? '  (7)  '  Did  he 
stab  this  man  to  the  heart  iu  suddni  beat 
and  passion?'  (8)  'Did  be  use  his  knife, 
and  stab  the  deceased  to  the  heart,  to 
protect  bis  own  life,  or  to  protect  his  own 
person  from  serious  injury?*" 

The  first  exception  complains  that  bis 
honor  chaiged  the  law  of  self-defense  In- 
correctly. In  the  case  of  State  McGrea*, 
IS  S.  C.  466,  this  conrt  Terysnednetly  stat- 
ed this  law,  as  it  exists  In  this  state,  as 
follows:  "To  make  out  a  case  of  seU-de- 
tense,  two  things  are  necessary :  (1)  The 
evidence  should  satisfy  the  Jury  tbat  the 
accused  actually  believed  tbat  he  was  In 
such  immediate  danger  of  losing  his  Itle.or 
sustaining  serious  bodily  harm,  that  it 
was  necessary,  lor  his  own  protection,  to 
take  the  life  of  his  assailant;  (3)  that  the 
circumstances  In  which  the  accused  was 
placed  were  such  as  would,  In  the  opinion 
ol  the  Jury,  Justify  such  a  belief  In  the 
mind  of  a  person  possessed  of  ordinary 
firmness  and  reason.  It  is  not  a  question 
wbich  depends  solely  upon  the  belled  which 
the  accused  may  have  entertained,  but  the 
qaestlun  Is,  what  was  his  belief?  and 
whether,  under  all  the  circamstances  as 
they  existed  at  the  time  the  violence  was 
Inflicted,  the  Jury  think  he  ought  to  have 
formed  such  beliel.''  As  Mr.  Justice  Mc- 
IvBB,  who  delivraed  the  opinion  In  that 
case,  said,  so  we  say  here:  "As  we  un- 
derstand the  charge  ol  the  Judge,  it  con- 
formed to  tfaeprinelples  above  stated,  and 
wastherefoitt  free  from  objection."  His 
honor  left  it  to  the  Jury  to  say  whetha. 


from  the  lacts  as  proved,  there  was  a 
neceflsltytor  the  prisoner  to  take  the  life  of 
the  deceased,  of  which  necessity  the  Jury 
was  to  Jndge,  and  not  the  prisoner  alone ; 
in  other  words,  whether  the  menace  to 
life  or  limb  was  so  threatening  and  serious 
as  to  demand  the  taking  of  the  life  ol  the 
deceased.  This  we  think  was  In  accord- 
auc3  with  the  settled  law  of  self-defense  in 
this  state.   State  v.  McUreer,  supra. 

The  second,  third,  and  fifth  complain 
that  his  honor  violated  section  26,  art.  4, 
of  the  constUntlon,  Inhibiting  Judges  from 
charging  on  the  facts.  The  appellant's 
counsel  states  the  result  of  the  decisions 
of  this  court  OM  to  the  proper  meaning  ol 
that  section  correctly,  to-wlt.  that  it  was 
intended  to  prevent  the  trial  Judge  from 
allowing  Ms  opinion  to  reach  the  Jury  up- 
on a  contested  fact  involved  In  the  case 
on  trial  before  him.  Now,  we  have  read 
the  charge  very  carefully  as  a  whole,  and 
the  sp^flcatlon  in  thedltferent  exceptions 
wherein  this  complaint  Is  made ;  and  we 
are  not  prepared  to  say  that  this  consti- 
tutional inhibition,  as  construed  by  this 
court  In  the  cases  dted,  was  violated  by 
the  circuit  Judge.  We  see  no  distinct,  or 
even  Inferential,  intimation  of  bis  honor's 
opinion  either  as  to  the  guilt  or  Innocence 
ol  the  accnsed,  IJie  credibility  ol  any  wit- 
ness, or  the  force  and  tSfoct  of  any  of  the 
testimony. 

In  a  portion  of  the  charge,  where  his 
honor  instructed  the  Jury  that  they  should 
compare  the  nitneeses  one  with  the  other 
to  see  11  there  were  any  r-ontradlctlons, 
and  to  see  whether  the  witness  was  nnre- 
liable,  in  which  event  his  testimony  should 
have  no  weight,  he  concluded  by  saying, 
in  that  connection:  "Because  the  rule  ol 
law  is  that,  where  a  witness  Is  false  in 
one  particular,  he  Is  false  iu  all."  And 
this  is  made  a  ground  of  exception.  If 
this  proposition  had  been  laid  down  by 
his  honor  as  a  separate  and  distinct  rule, 
by  which  the  Jury  was  to  test  the  reliabil- 
ity ol  the  witness,  and  with  instructions 
that,  in  case  the  witness  was  found  false 
In  one  particnlar,  his  testimony  as  matter 
ol  law  was  to  be  rejected  In  all  other  par- 
ticulars. It  would  have  been  error.  But 
we  do  not  understand  that  this  proposi- 
tion wascharged  In  thatway.  Thecharge 
was  that,  If  the  witness  was  found  anreli- 
able,— that  Is.  If  no  confidence  whatever 
could  be  put  in  his  statements, — then  no 
weight  should  be  given  to  any  of  his  testi- 
mony. There  was  no  legal  error  in  this, 
while  the  reason  he  gave  for  this  charge, 
to-wit,  that  It  was  a  rule  of  law,  (repeat- 
ing the  maxim,  "false  In  one, false  in  all,") 
might  have  been  erroneous.  But,  although 
this  was  erroneous,  we  see  no  reason  for 
a  reversal  ol  the  Judgment  below  on  that 
account,  as  we  think  It  was  an  immateri- 
al error  In  this  case. 

The  sixth,  seventh,  and  eighth  excep- 
tions raise  no  legal  question  for  our  con- 
sideration; and,  In  so  far  as  they  may 
have  been  intended  as  specifications  of  a 
charge  npon  the  facts,  we  think  they  are 
untenable.  It  Is  the  Judgment  of  this 
conrt  that  ths  Judgment  of  the  circuit 
court  be  affirmed. 

MalTSB  and  MoQowan,  JJ.,  concnr. 
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BowBN  T.  Barkshau  €t  ai, 
(Suprmw  down  of  South  CoroUno.  Jime  SI, 

1890.) 

Iktbrmt — Two  FnXDS— 8cBitooi.TioH. 
1.  Two  of  the  defendants,  as  principal  and 
surety,  executed  the  foUowiDg  note  to  plalntUF: 
**TweIve  months  after  date,  with  Interest  from 
date,— ten  per  oont.  per  annum,— we  or  either  of 
us  promised  to  pay  *  •  •  eight  hundred  dol- 
lars, *  •  •  and,  U  not  paid  at  maturity,  the  in- 
terest to  to  added  to  tbeprlnoipal  and  hearlnter^ 
eat,  and  ao  continue  until  the  note  ia  paid. "  Held, 
the  rate  was  intended  to  be  10  per  cent,  until  the 
note  was  paid,  and  It  was  error  to  rednoe  It  to  the 
legal  rate  of  7  per  cent  after  maturity. 

5.  Wliere  a  note  was  secured  by  a  morteage 
on  a  certain  tract  of  land,  in  whtob,  byprooeediaga 
under  a  subsequent  Judgment,  a  homestead  was  set 
off,  the  mortgagee  mustexbaust  the  homestead  be- 
fore procaedfng  against  the  rest  of  the  tract. 

6.  Where  a  surety  on  the  mortgage  note  paid 
part  of  it,  he  was  entitled  to  be  subrogated  to  the 
right  of  the  mortgagee,  and  to  receive  payment 
buore  anbaeqaont  judgment  ereditora. 

Appeal  fromcoramoD  pleas  clrcait  court 
of  Laurens  county;  Jameb  F.  Ixlar,  Judge. 

Baakltt  A  Dial,  tor  plaintiff  appellant. 
Ferguson  &  Featberstone,  for  defendants 
appellant,  N.Ii.BarkBdale  and  T.N.  Barks- 
date.   W.  H,  MiutlBt  for  respondent. 

Simpson,  C  J.  In  Febmarr,  187B,  tlie 
defendant  N.  L.  Barksdale,  with  tiie  de- 
fendant Bums  as  his  surety,  made  and  ex- 
ecuted to  the  plaintiff  a  sealed  note,  of 
which  the  following  Is  a  copy:  "tttOO. 
Twelvemonths  after  date,  with  Interest 
from  date,— ten  per  cent,  per  annum, — we, 
or  either  of  ns,  promised  to  pay  Emellne 
Bowen  tight  handred  dollars,  tor  valne  re- 
ceived;  and,H  not  paid  at  maturity,  the 
Interest  to  be  added  to  the  principal,  and 
bear  toterest,  and  so  continue  until  the 
notetspaid.  Witness  ourhands  and  seals, 
February  26th,  1875.  [Signed]  N.  L.  Babrs- 
DALB.  [Seal.]  Christopher  Burns. 
[Seal.]  "  Barksdale  secured  the  note  br  a 
mortgage  of  certain  real  estate  situate  in 
Laurens  county,  containing  800  acres, 
more  or  less,  wblch  was  executed  at  tiie 
same  time  of  making  the  note ;  the  mort- 
gage being  daly  recorded,  etc.  SeTeral 
payments  were  made  on  this  note  by 
Burns,  the  surety:  and  certain  payments 
were  also  made  thereon  by  the  defendant 
T.  N.  Barksdale,  a  son  of  the  defendant  N. 
L.  Barksdale,  who  also  bad  made  certain 
payments  thereon.  But  these  credits  did 
not  pay  the  notein  full.  In  April,  1884,  de- 
fendant N.  L.  Barksdale  sold  to  W.  H. 
Barksdale  a  portion  of  the  mortgaged 
premises— some  70  acres — tor  $300,  which 
amount  being  credited  on  the  note,  the 
land  thus  sold  was  released  tromtbemort- 
gage.  Some  time  after  the  execution  of 
the  mortgage,  defendants  Traynham  ft 
Dial,  Tollver  Robertson,  and  T.  N.  Barks- 
dale each  recovered  Judgments  against  the 
said  N.  L.  Barksdale  tor  certain  amounts; 
and  under  the  Judgment  of  Traynham  & 
Dial  a  homestead  of  95  acres  of  the  land 
was  set  off  to  the  said  N.  L.  Barksdale,  In- 
clnding  tbe  dwelling-house  and  adjoinlni; 
lands,  which  was  confirmed  by  the  court, 
)fl«Ting  100  acres  of  the  mortfcaged  prem  lees, 
of  wblch  a  plat  was  made,  representing 
the  land  after  deducting  the  portion  sold 
to  W.  H.  Barksdale,  above,  and  the  home- 


stead, Under  these  circumstances,  the  ac- 
tion below  was  Instituted  by  the  plaintiff 
to  foreclose  her  mortgage  for  the  balance 
due  on  her  note.  Tbe  Judgment  creditors 
were  all  made  parties,  and  the  following 
quesUous  arose,  and  were  deeldetl  by  Ua 
honor,  Judge  Izlar,  before  whom  tiie  case 
was  tried :  (1)  The  rate  of  Interest  which 
the  note  of  plaintiff  should  bear  after  ma- 
turity; (2)  whether  the  plaintltt  should  be 
required  to  exhaust  the  homestead  before 

Suing  upon  the  other  land,  under  the 
ouble-fund  doctrine;  (8)  whether  Chris- 
topher Bums,  tbe  surety,  was  entitled  to 
be  sabrc^ated  to  tbe  rifl^ts  of  the  plalnlitt 
hi  tbe  mortgage  and  note  to  the  extoit  o( 
the  payments  made  by  him  thereon  after 
satisfaction  of  the  balance  of  said  note; 
r4)  whether  T.  N.  Barksdale  was  entitled 
TO  suchsubrogatlon  for  thepaymenta  made 
by  him.  Upon  the  first  question,  his  hon- 
or held  and  decreed  that  tbe  note  bore  In- 
terest after  maturity  only  at  7  percent, 
both  as  to  the  principal  and  tbe  annual 
Interest.  Upon  the  second,  be  decreed 
that  the  double-fund  doctrine  was  appli- 
cable, and  that  the  plaintiff  sboold  be  re- 
quired to  sell  the  homestead  tract— the 
proceeds  to  be  applied  to  her  debt— before 
going  upon  the  proceeds  of  tbe  remainder 
of  the  land.  Upon  tbe  third,  be  held  that 
Christopher  Bums,  tbe  anre^,  wasentttled 
to  stand  In  the  place  of  Ibe  plalntill,  for 
his  payments  on  the  note,  as  to  any  re- 
mainder of  tbeproceeds  of  sale  of  themort- 
gaged  premlsee  after  the  plaintiff  was  paid 
the  balance  due  on  her  note.  Dpon  tbe 
fourth,  he  held  that  there  was  nothing  in 
the  evidence  which  satisfied  him  that  T.X. 
Barksdale  had  any  Interest,  equitable  or 
otherwise,  in  the  noteand  mortgage.  And 
he  adjudgeil  and  decreed  a  sale  of  tbe 
mortgaged  premises,  excluding  the  portion 
sold  to  W.  H.  Barksdale,  with  direction 
as  to  the  applica  tlon  of  the  proceeds  In  ac- 
cordance with  his  rulings  and  holdings  as 
above.  The  appealinvolrea  and  raises  the 
question  of  the  correctness  of  these  rul- 
ings, and  also  a  question  as  to  the  coats  of 
Tollver  Robertson  and  of  T.N.  Barksdale. 
hereafter  to  be  noticed. 

The  first  question,  as  to  the  rate  of  In- 
terest the  note  should  bear  after  matu- 
rity, is  a  question  of  intention,  to  be 
reached  by  a  proi>er  construction  of  the 
terms  of  the  note  Itself  under  the  light  of 
the  cases  Involving  like  questions,  ^'o 
doubt  but  that  tbe  general  rale  as  to 
notes  due  several  years  after  date,  with 
Interest  from  date  at  a  higher  rate  than  7 
pur  cent.,  is  that  the  interest  after  matu- 
rity drops  down  to  7  percent.,  the  legal 
rate,  In  the  absence  of  a  contract  for  a 
higher  rate.  This  Is  upon  the  ground  that 
the  note  in  such  a  case  shows  by  Us 
terms  that  the  promise  to  pay  the  higher 
rate  terminates  at  the  maturity.  When, 
however,  the  note  Is  due  at  the  end  of  12 
months,  or  at  a  shorter  period,  and  the 
promise  Is  to  pay  the  interest  annually, 
this  term  has  been  construed  to  carry  the 
promise  as  to  the  Interest  forward  to  the 
ultimate  payment  of  the  principal,  and  at 
the  rate  specified  In  the  note,  because  oth- 
erwise the  word  "annnaUy"  would  h^ve 
to  be  eliminated  from  tbe  note  eBlArdy, 
which  coiUd  not  be  done  witboot  altering 
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the  note.  Kow  here  the  note  was  to  ma- 
ture at  12  mantbB,  wtth  10  per  cent.  Inter- 
est from  Its  date,  and  wtth  the  promise  K 
not  paid  at  matorlly  then  the  Interest  to 
be  added  to  the  principal  and  bear  Interest, 
and  so  to  contlnae  annually  until  the  note  la 
paid.  There  can  be  no  doubt  but  that  the 
parties  understood  and  meant  thatsomeln- 
terest  should  be  added  to  the  principal 
after  maturity  each  year,  and  bear  the 
same  Inters  as  the  principal,  and  this 
■waa  to  continue  until  the  note  was  paid 
In  full.  Now,  what  rate  of  Interest  was 
thus  to  be  added  annually?  The  only 
rate  of  Interest  mentioned  In  the  note 
was  10  percent.,  and  we  think  this  was  the 
rate  referred  to  where  the  term  "  the  Inter- 
est **  was  used,  indicating  tfaelnterest  which 
was  to  be  added  to  the  prtndpal  annually 
alter  maturity.  In  endeaTorlng  to  reach 
the  intent  of  parUes  to  an  Instrument  of 
any  Und,  erery  word  therein  must  be  giv- 
en Its  proper  meaning.  Tested  by  this 
rule,  we  think  the  construction  of  hts  hon- 
or to  the  note  here  was  erroneous.  We 
think  that  10  per  cent,  should  be  added  to 
the  principal  after  maturity  ot  the  note 
annoally,  thus  becoming  a  portloa  of  the 
prlndpiU,  and  bearing  the  same  Interest 
as  the  principal. 

Am  to  the  application  of  the  donble-fund 
doctrine,  we  think  his  honor  was  correct. 
Here  were  two  tracts  of  land,  to-wlt,  the 
homestead,  set  oft  by  metes  and  boands, 
and  the  180-acre  tract.  True,  these  two 
portions  of  land  had  originally  been  Incor- 
porated together,  and  formed  bnt  one 
tract.  Batt  when  the  question  brtow  was 
made,  this  tract  had  been  divided  Into  the 
homestead  and  the  190- acre  tract,  so  that 
It  was  distinctly  known  what  the  Judg- 
ments had  lien  on,  and  what  the  mortgage 
covered.  We  think  Bank  r.  Harbin,  18 B. 
C.  426,  Is  authority  here,  and  sastatos  the 
ruling  of  bis  honor. 

There  can  be  no  doubt  bot  that  tats  hon- 
or was  correct  In  holding  that  the  pay- 
ments made  by  Christopher  Bums,  the 
BuretT,  and  for  blm,  should  come  In  Imme- 
diately after  the  mortgage  debt  wae  paid. 
In  fact,  this  Is  not  contested  in  the  appeal. 
We  see  no  reason  for  disturbing  the  find- 
ings ana  holdings  of  his  honor  as  to  the 
payments  made  by  T.  N.  Barksdale,  nor 
as  to  bis  decree  upon  the  matter  of  the 
costs.  It]Bthe|ndgmentottblBconrtthat 
the  Judgment  of  the  circuit  court  be  modi- 
fled,  as  to  the  rate  of  Interest  of  the  mort- 
gage debt,  as  beretnabove  adjudged,  and 
that  In  all  other  respects  it  tie  afflnued. 
Let  the  case  be  remanded  so  that  the  Jndg- 
ment  her^  may  be  enforced. 

UcQowAM  and  MoItxb,  JJ.,  concur. 


Btatk  t.  Bhowm. 

iBupnme  Court  qf  Stnah  CoroMna.  Juhb  SL 

1890.) 

Bhaotkbst  or  Stjitdtu  —  Fobmir  Tbiai.  — 
CuxoB  UroK  Facts —PBBsxnfPTiON  or  Regd- 

X.AJUTT. 

1.  Where,  from  a  oertUled  oopy  of  the  original 
drsoght  of  an  actof  the  legislature,  it  appears  that 
the  draaffht  ia  opoB  a  tnper  bearing  toe  heading 
"A  Join  BeM>liition,*wbidi  words  SM  suu-kea 
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ont,  and  the  words  <*A  BiU"  writtm  iutesa,  H 
will  bepresumed,  in  ttaeabeeoeaof  ma^inalnoteSf 
that  the  substitution  was  made  hy  the  draughto- 
man,  and  that  the  paper  was  introanced  as  a  Ull, 
not  as  ajoint  resolution. 

a.  Tne  factthat  certain  amendments  suggested 
by  a  oonferenM  committee,  and  agreed  to  by  both 
bouses,  were  not  read  three  times,  and  on  three 
several  days,  In  each  bouse,  does  not  render  the 
aot  invalid. 

8.  The  two  bouses  of  the  legislature  may  sus- 
pend their  own  rules  against  reading  a  bill  on  the 
last  day  ot  a  session,  and  an  act  la  not  rendered  un- 
constitutional by  such  reading.  There  is  no  con- 
stitutional proTisioo  Bgalaat  a  reading  upon  that 
day. 

4.  Where,  ander  an  indictnuent  for  burglary  of 
the  "ootton-house  of  J.  C.  Nanoe, "  appurtenant  to 
his  dwelling-house,  it  appeared  that  toe  house  be- 
Iwged  to  Bof  OS  Nanoe,  and  thereupon  the  courtdt 
rectod  an  acnulttal,  the  acquittal  waa  no  bar  to  a 
new  trial  under  an  indictment  for  burglary  of  the 
cotton-house  of  Rufns  ^anoe. 

6.  The  following  iDstmctioo  was  erroneous,  as 
violating  Const,  a  C.  art  4,  1 9ft,  which  provldea 
that  Judges  shall  sot  obarge  as  to  matters  of  fact: 
"Now,  it  is  OOD tended  that  the  testimony  is  not  to 
be  belleTed,  becanse  you  cannot  assume  that  thfa 
defendant  would  do  such  foolish  and  silly  things 
as  the  testimony  shows.  Z  dont  know  what  a 
thief  would  doj  and  I  hope  none  of  you  know.  It 
onlvtateBathlef  to  know  what  stUef  would  do^ 
ana  sometlmea  one  thief  doea  not  know  what  an< 
other  will  da  *  *  •  It  la  my  beUef  that,  If  a 
thief  would  only  do  wb  at  a  wise  and  prudent  m  an 
would  do,  be  would  not  steal  at  all.  ^  *  *  We 
cannot  assnmo  that  one  charged  with  fheft  will  do 
the  things  whlob  are  wise  and  prudent  and  osra- 
fnL» 

<L  The  following  cAiarge  was  erroneoua  for  tho 
same  reason:  ••First,  it  is  said  that  it  [the  testi- 
mony] Is  inoredible,  becanse  the  man  went  out 
there,  and  saw  the  thing  going  on,  and  did  not  in- 
terfere to  arrest  the  man  or  to  stop  him.  la  the 
fact  •  *  •  that  he  did  not  attempt  to  arrest 
him  alone,— a  dlffloolt  matter  there,  in  the  night- 
time,—is  that  snob  a  dreadfully  foolish  and  Incred- 
ible thing  as  to  make  yon  doubt  his  testimony,  If 
there  la  no  other  reason  to  doubt  iti  *  •  • 
Would  an  ootaido  tblef  oome  there  to  steal  for  the 
twoeflt  of  Bm  Brown,  and  take  ootton  from  Mr. 
Nance,  and  put  it  on  Ben  Brown'a  pilel  Is  there 
any  room  left  for  a  reasonable  doubt  as  to  his  [de- 
fendant's] identificationf  " 

7.  Where  the  "case  "shows  nothing  to  the  con- 
trary, it  will  be  presumed  that  the  aoonaed  ma 
properly  arraigned  under  the  Indiotment  npoa 
which  he  was  ooavioted. 

8.  There  was  no  error  in  permitting  the  sfdlo- 
Itor  to  commence  the  investigation  by  aakiog  the 
prosecuting  witness.  "Did  anyone  weak  Into  a 
oODse  on  your  place  last  yeart " 

9.  Defendant'sooanselwasproperiy  prevented 
from  askliv  his  own  witness  as  to  wnsl  he  had 
teatiflad  on  the  prelimlnsty  trial  Soob  eridenoe 
would  be  mere  hearsay. 

Appeal  from  general  sessions  circuit  court 
of Bpartanborg county;  Pbbsblst, Judge. 

The  appelant  was  convicted  of  burglary 
by  breaking  and  entering  a  cottun-house 
belonging  to  Bulus  Nance.  The  charge 
was  as  follows : 

"If  a  dour  of  a  househave  no  other  fast- 
ening than  a  latch,  It  Isabreaklng  and  en- 
tering to  lift  the  latch.  That  law  had  been 
settled  before  our  great-grandfathers  were 
bom,  and  continues  that.  So  much  lor 
that.  Now.dld thedefendantllttthe latch 
of  that  cotton-house  that  night,  and  steal 
part  of  that  cotton,  taking  It  out  ot  one 
end  of  the  house,  and  putting  It  upon  his 
own  pile  at  the  other  end  ?  That  Is  what 
Is  the  charge.  Now,  gentlemen,  It  Is  con- 
tended that  the  testimony  of  the  witnesses 
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Is  not  tu  be  believed  by  you  becauae.yoa 
cannot  aasome  tbat  thin  defendant  would 
do  Bucb  fooltab  and  Billy  things  ae  the  tes- 
timony shows.  Gentlemen,  I  don't  know 
wbat  a  tfalef  would  do,  end  I  hope  none  of 
you  know.  It  only  takes  a  thief  to  know 
what  a  thief  will  do,  and  sometimes  one 
thief  does  not  know  what  another  will  do. 
The  fact  Is.  srentlemen,  it  is  my  belief  that, 
If  a  thief  would  only  do  what  a  wise  and 
prudent  man  would  do,  he  would  not 
steal  at  all.  Thatlsmyldea  ofthe  mutter, 
and  therefore  we  cannot  assume  that  one 
charged  with  theft  will  do  the  things  which 
are  wise  and  prudent  and  careful.  Wecan- 
not  assume  any  such  thing.  It  Is  no  teat 
of  the  truth  of  testimony  at  all. 

"The  question,  then.  Is,  did  these  wit- 
nesses tell  the  truth?  First,  It  Is  said  It  Is 
incredible, because  the  man  wentout there, 
tud  saw  the  thing  going  on.  and  did  not 
Interfere  to  arrest  the  man  then,  or  to 
stop  him.  If,  as  be  says,  he  saw  the  de- 
teudant  taking  cotton  from  his  pile,  and 
putting  it  at  the  othei  end  of  the  bouse, 
on  his  own.  It  had  not  gone  so  far  that  he 
could  notgetltjust  atanytlmehe  pleased, 
and  there  Is  no  reason  why  he  should  then 
Interfere  to  put  a  atop  to  it.  If  he  chose. 
Next,  you  win  consider  the  circumstances 
as  to  wbat  Is  wise  and  prudent  for  him  to 
do.  It  does  not  appear  that  he  was 
armed,  and  It  does  appear  that  he  left  bis 
little  wife  In  the  house  in  bed  scared ;  and 
the  question  is,  whether  many  a  man 
might  not  doubt  If  that  was  the  best  way 
to  do  the  thing,  and  let  him  go  on.  Ton 
■are  to  Judge  of  that,  and  determine  the 
matter;  but  the  question  foryouto  decide 
Is  the  fact  that  he  did  let  him  go  on,  that 
he  did  not  do  anything  to  alarm  his  wife, 
and  that  he  did  notattempt  to  arrest  him 
alone,— adifflcultmatter  therein  thenight- 
tlme, — is  that  such  a  dreadfully  foolish 
and  incredible  thing  as  to  makeyou doubt 
bis  testimony.  If  there  Is  no  other  reason 
to  doubt  It?  That  Is  the  question  (or  you 
to  decide. 

"Then,  If  you  believe  his  testimony,  and 
the  testimony  of  his  wife,  then  comes  the 
question  of  Identification.  Has  he  so  Iden- 
tified this  man  as  thatyoa  can  confidently 
and  without  reasonable  doubt  say  that 
this  is  the  man?  The  wife  says  that  she 
knew  his  voice,  and  she  had  known  his  voice 
pretty  well  from  the  March  previous.  The 
husband  says  he  knew  his  voice,  and  be 
sold,  after  he  went  out,  standing  in  some 
20  to  25  feet  of  him,  he  saw  him.  and  knew 
him.  Furthermore,  the  cotton  taken  from 
one  end  was  put  upon  the  defendant's  pile 
at  the  other  end,  and  It  Is  for  you  to  say  If 
any  outside  tfalef  would  do  that,  if  there 
was  any  mistake  about  the  Identification. 
Would  an  outside  thief  come  there  to  steal 
for  the  benefit  of  Ben  Brown,  and  take 
cotton  from  Mr.  Nance,  and  put  It  on  Ben 
Brown's  pile?  That  is  tbequeetlon  which 
you  are  to  consider.  And,  furthermore, 
the  man  does  not  rely  altogether  on  his 
«ye-slght  and  the  hearing  of  the  voice  on 
this  matter;  but  he  says,  after  he  got 
through  with  his  work,  he  ran  aft«r  a 
fowl,  and  caught  It,  and  he  traced  the 
feathers  of  the  fowl  that  he  caught  all 
Along  the  way  to  Ben'fi  house.  If  the  per- 
lOD  who  was  stealing  this  cotton  was  the 
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person  that  took  the  fowl,  he  traced  It, 
and  ho  followed  the  feathers  along  the 
track,  after  he  stole  It,  to  Ben  Bruwn'a 
bouse. 

"  No  w,  gen  tlemen,  the  question  is.  Is  there 
any  room  left  for  reasonable  doubt  as  to 
his  Identification?  II  you  believe  the  wltr 
nesses,  that  that  cotton  was  taken  that 
night,  and  that  Ben  Brown  was  the  per- 
son who  took  it,  what  must  your  verdict 
be?  You  cannot  find  him  guilty  upon  the 
first  count.  The  first  count  charges  him 
with  breaking  and  entering  the  dwelling- 
house.  There  is  a  difference  between  a 
common-law  burglary  and  a  statutory 
burglary.  The  first  count  charges  a  cum- 
mon-law  burKlary,  and  a  common-law 
burglary  must  be  actually  committed  up- 
on the  dwelUng-faouse.  He  said  he  shook 
the  door  of  the  dwelling-house,  bat  that 
was  not  breaking  and  entering.  The  aeo- 
ond  count  charges  him  with  having  com- 
mitted a  burglary  on  a  cotton-bouse  ap- 
purtenant to  the  dwelling-house,  and 
within  200  yards  of  it.  That  Is  statutory 
bui:giu'7*  and,  II  you  believe  he  is  the  per- 
son that  did  that,then  you  can  only  eay, 
'  Guilty  upon  the  second  count.*  Of  course, 
II  you  have  any  reasonable  doubt  In  tlie 
matter  whatever,  you  must  give  the  de- 
fendant the  benefit  of  it.  But '  reasonable 
doubt'  does  not  mean  guess-work;  It 
means  a  reasonable  doubt,  founded  upon 
the  evidence.  *• 

W.  Waddjr  Thompaout  for  appellant 
O.  L.  Scbumpwt,  for  respondent. 

McIvBR,  J.  It  appears  from  the  record 
In  this  case  that  appellant  was  first  pat 
on  trial  under  an  Indictment  charging  him 
In  the  first  count  with  burglary  by  break- 
ing Into  the  dwelling-house  of  one  J.C. 
Nance  with  Intent  to  steal  the  goods  ofaald 
J.C.Nance,  and  in  the  second counthewas 
charged  with  burglary  by  breaking  iuto 
the  cotton-house  of  said  J.  C.  Nance,  ap- 
purtenant to  thedwelllng-houseutoresald, 
and  within  200  yards  thereof.  But  when 
It  appeared  in  evidence  that  the  house  was 
not  the  house  of  J.  C.  Nance,  but  was  oc- 
cupied and  used  by  his  son  Bufns  Nance, 
the  circuit  Judge  directed  an  acquittal  on- 
der  that  Indictment,  because  of  the  varl- 
ance  between  the  allegata,  and  the  proba- 
ta, and,  such  a  verdict  having  beeu  ren- 
dered, defendant  moved  for  an  order  dis- 
charging him  from  custody,  which  motiun 
was  refused.  Another  indictment  was 
then  given  out,  similar  in  all  respects  to 
the  former,  exceqpt  tliat  the  name  o!  Bufui 
Nance  was  substituted  (or  that  of  J.  0. 
Nance,  and,  upon  a  true  bill  being  found, 
defendant  was  put  on  trial  under  said  last- 
mentioned  Indictment.  The  defendant 
pleaded  the  former  acquittal  as  a  bar  to 
the  charge  then  presented,  and,  upon  this 
plea  being  overruled,  to  which  exception 
was  duly  taken,  the  trial  proceeded  under 
the  plea  of  not  guilty.  The  testimony  on 
the  part  of  the  stato  tended  to  show  that 
a  cotton-house,  within  about  20  feet  of  tbe 
bouse  occupied  by  Rufus  Nance  as  a  dwell- 
ing house,  was  entered.  In  the  night-time, 
by  the  defendant,  and  cotton  In  one  end 
of  the  house  belonging  to  Rufus  Nance 
was  taken  out  by  defendant,  and  placed 
tu  the  other  apartment  in  the  cotton- 
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honse  wbere  defendant's  cotton  had  been 
deposited.  RnfuR  Nance  testified,  among 
other thlniBpB,  In  eabstanceas  follows :  That 
be  had  been  mlsBing  tbinvi  from  his  place, 
and  fur  tbe  pnrpoae  of  detecting  tbe  sup- 
posed ttaM  be  locked  np  hla  house  on  tbe 
nliSbt  in  qnestion,  pnt  ont  the  llgbts,  and 
went  to  bed,  with  a  view  to  create  the  Im- 
pression that  he  was  not  at  home;  that 
soon  e^er  he  had  gone  to  bed  some  one 
whose  voice  he  took  to  be  defendant's 
came  to  bis  door,  rattled  tbe  bolt,  and 
asked  several  times  It  he  warn  asleep,  or 
had  cone  oR;  thai.  In  pnnoaBce  of  his 
plan,  ne  mad*  no  answer,  bnt  remained 
pmfeetly  qotet,  when  he  heard  some  one  at 
tbe  cotton-honm,  whereapon  be  fi^ot  np, 
went  out  the  back  door  of  his  house,  and, 
standing  near  It,  he  saw  defendant,  by  the 
light  of  the  moon,  removing  seed-cott«n 
from  the  apartment  In  the  cotton-bouse 
where  bis  cotton  bad  been  deposited,  and 

SnttbiK  it  Intotheother  apartment,  where 
lie  cotton  raised  by  defendant  bad  been 
placed;  that  he  said  nothing,  and  did 
nothing,  and,  afterdefendant  had  removed 
about  200  pounds  of  cotton,  be  saw  blm 
catch  a  chicken  which  was  roosting  near 
by,  and  go  on  In  the  direction  of  tbe  house 
where  defendant  then  lived,  and  that  next 
rooming  be  traced  tbe  chicken  feathers  up 
to  defendant's  house,  which  was  not  far 
off.  All  this  occurred  on  Saturday  night, 
und  on  tbe  following  Monday  morning  a 
warrant  was  taken  ont  for  the  arrest  of 
the  defendant.  The  Jury  having?  rendered 
averdtct  of  gnUty,and  a  motion  fora  new 
trial  having  been  made  and  refused,  and 
the  sentence  having  been  passed,  defend- 
ant appeals  upon  the  following  grounds 
substantially :  The  first,  second,  and  third 
grounds  impute  error,  in  different  forms, 
bi  the  ruling  that  tbe  act  of  1889,  entitled 
"  An  act  to  fix  the  times  and  provide  for 
holding  of  the  circuit  courts  of  the  seventh 
drcuit,"  was  not  unconstitutional.  To 
sustain  the  several  objections  made  to  this 
act,  appellant's  coonaa  says,  in  bis  argu- 
ment bOTe:  "I  hereby  refer  to  the  Joint 
resolution  and  the  bill.  In  Its  original  forms, 
corrections,  and  various  stages  through 
which  It  passed,  antecedent  to  Its  final 
adoption,  as  appearing  In  the  Journal  of 
both  houses,  and  as  appearing  In  its  orig- 
inal forms  in  the  office  of  the  secretary  of 
state,  a  certified  copy  whereof  is  attached 
to  one  of  the  copies  of  the  case  herein,** 
Bntasltdoes  notappear  that  the  Journals 
of  the  two  houses  were  offered  in  evidence, 
or  were  even  brought  to  the  attention  of 
the  circuit  Judge,  we  must  confine  our  con- 
sideration to  what  appears  on  tbe  certi- 
fied copy  of  tbe  original  bill,  with  the  sev- 
eral Indorsemrats  thereon,  together  with 
tbe  act  as  ratified,  which  has  been  filed 
with  the  record  In  this  case. 

Tbe  first  objection  seems  to  be  that  tbe 
bin  was  originally  introduced  as  a  Joint 
resolution,  and  In  that  sbajw  was  read 
three  times  in  each  house,  and  never  as- 
sumed the  form  of  a  bill  until  the  report  of 
thecommltteeotfreeconferencewas  made. 
'The  certified  copy  furnished  us  does  not 
sustain  this  stuitement.  It  dm^n  ap- 
pear that  the  bill  as  orglnally  introduced 
was  written  on  a  sheet  of  paper  with  the 
luloted  beading  "A  Joint  Resolution, "  but 


lines  are  drawn  across  those  printed 
words,  and  lu  lieu  thereof  the  words  "A 
BUI"  are  written,  and  as  there  are  no 
marginal  notes,  as  is  the  universal  prac- 
tice, indicating  that  such  alteration  was 
made  after  the  bill  was  Introduced,  the 
necessary  Inference  is  that  tbis  alteration 
was  the  work  of  the  draugbtsmaa,  and 
that  the  paper  as  orglnally  introduced  was 
in  tbe  form  of  a  bill,  and  not  In  the  form 
of  a  Joint  resolution.  Thefacttbat  tbebUl 
as  orglnally  introduced  was  subjected  to 
various  alterations  and  amendments  up- 
on Its  passage  through  tbe  two  branches 
of  the  general  assembly,  and  that  the  dis- 
agreement between  the  two  honses  as  to 
some  of  the  termsot  the  bill  was  finally  set- 
tled by  the  report  of  a  committee  of  free 
conference,  which  was  agreed  to  by  both 
houses,  and  that  the  bill,  as  amended  by 
such  report,  was  finally  passed  into  an  act 
in  that  form,  certainly  cannot  affect  tbe 
constitutionality  of  the  act.  Tbefact  that 
tbe  amendments  as  finally  agreed  upon 
were  not  read  three  times,  and  onthreesev- 
eral days, In  each  house, even  Ifsncb should 
be  the  real  fact.  ( which,  however,  tbe  certi- 
fied copy  furnished  us  does  nut  show,) 
cannot  make  the  act  as  finally  passed  un- 
constitutional. We  do  not  understand 
that  it  was  ever  supposed  that,  every  time 
an  ammdrooit  is  offered  to  a  bill  on  its 
passage  through  the  general  assembly, 
such  amendment  must  be  read  tfareetlmes. 
on  three  several  days.  All  that  Is  required 
Is  tliattbe  bill  shall  besoread,  and  the  rec- 
ord before  us  shows  conclusively  that  tbis 
was  done  in  the  present  Instance. 

It  Is  further  objected  that  the  act  Is  void 
for  the  reason  that  one  oi  tbe  required 
readings  was  had  on  tbe  day  of  the  final 
adjournment  of  the  generiu  assembly. 
Here,  again,  tlie  answer  Is  that  the  certi- 
fied copy  furnished  us  does  not  show  such 
fact.  Bnt,  U  it  did,  we  do  not  see  how 
that  would  render  the  act  UDconstltn- 
tional.  We  know  of  no  provision  in  the 
constitution  which  forbids  the  reading  of 
a  bill  on  the  last  day  of  tbe  session,  and 
none  has  been  pointed  out  to  that  effect. 
As  we  understand,  both  houses  have  rules 
of  their  own, prescribed  for  their  own  con- 
venience, forbidding  the  reading  of  bills  on 
the  last  day;  but  these  rules  are  under  the 
control  of  the  respective  houses  for  which 
they  are  prescribed,  and  may  be,  and  as  a 
matter  of  tEict  ha  ve  been,  suspended  when- 
ever. In  the  Judgment  of  the  body  to  which 
they  apply,  the  public  welfare  requires. 
We  do  not  think,  therefore,  that  any  of 
the  objections  to  the  constitutionality  of 
the  act  can  be  sustained,  and  this  disposes 
of  tbe  flret  three  grounds  of  appeal. 

The  fourth  ground  chaises  error  to  the 
circuit  Judge  in  ruling  tbat  the  cotton- 
bouse  referred  to  in  tbe  testimony  could 
be  tbe  subject  of  burglary  by  the  def«id- 
ant.  It  Is  sufficient  to  say  tbat  we  find 
no  such  ruling  In  the  "case."  Wo  infer, 
however,  from  the  ailment,  that  tbe 
real  point  of  this  objection  Is  that  tbe  In- 
dictment was  defective  In  not  alleging 
that  the  cotton-house  was  an  appurte- 
nance of  the  dwelling-house.  This  is  a 
misconception,  for  tbe  Indictment,  as  se*^ 
ont  In  the  "case, ••does  allege  the  cottc 
house  to  be  appurtenant 
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and  within  SOO  yards  of  It,  and  thla  alle- 
gation was  sastalned  by  the  testimony. 

The  fifth  ground  raflta  upon  tbeanfonnd- 
ftd  asBomptlon  that  there  was  a  Tariance 
between  tbeaUeK&1^o°ni^(l  proof  as  to 
the  ovsershlp  of  the  cotton,  and  cannot 
be  sustained. 

The  sixth  ground  alleges  error  In  over- 
rnllDg  defendant's  plea  of  former  acqait- 
tal.  The  statement  made  above  Is  saffi- 
dent  to  dispose  of  this  ffronud,  for  cer- 
tainly an  acqaittal  ander  an  indictment 
for  bnrglaiy  In  breaking  Into  the  honse  of 
3.  C.  Nance  la  nn  bar  to  a  similar  Indict- 
ment for  breaking  Into  the  honse  of  Rofus 
Nance. 

The  seventh  gronnd  rests  npon  the  an- 
fonnded  assumption  that  defendant  was 
not  arraigned  under  the  Indictment  under 
which  he  was  tried  and  conTlcted.  There 
Is  nothing  in  the  "  case  "  to  she  w  that  the 
arrafgnment  was  omitted,  and,  In  the  ab- 
sence of  any  such  statement,  we  certainly 
are  not  Justified  in  assuming  any  such 
omission.  On  the  contrary,  we  are  bound 
to  afisnme,  except  where  It  is  stated  in  the 
"case"  to  baTc  been  otherwise,  that  the 
trial  was  conducted  In  the  usual  form. 

The  cAgbth  and  ninth  grounds  r^ate  to 
the  same  matter  as  that  referred  to  In  the 
■tzth  ground,  and  are  disposed  of  by 
what  Is  said  In  consideilng  that  ground. 

The  tenth  ground  Impnteaerror  In  charg- 
ing that  the  defendant  conld  be  convicted 
In  the  absence  of  any  evidence  that  the 
cotton-house  was  an  appurtenance  of  the 
dwelllng-honse.  We  think  there  was  tes- 
timony aa  to  this  matto*,  and  it  was  for 
the  Jury  to  pass  on  its  sufficiency. 

The  eleventh  ground  complains  of  error 
in  overruling  the  objection  to  a  certain 
question  propounded  by  the  solicitor  to 
the  witness  Rufus  Nance.  It  seems  that 
when  this  witness  was  put  upon  the  stand 
the  first  question  asked  him  by  the  sollc- 
Itorwas:  "IMdanyonebreaklntoahonse 
on  your  place  last  year?"  to  which  ob- 
jection was  made  In  the  following  form : 
**!  object  to  witness*  evidence  in  regard  to 
that  being  his  place."  The  court  over- 
ruled the  objection,  saying  that  it  made 
no  difference  whether  the  witness  owned 
the  property  or  not,  if  he  occupied  the 
house  as  his  dwelling-house.  We  find  It 
difficult  to  understand  the  point  of  this 
objection,  and  the  argument  which  has 
been  submitted  by  appellant's  counsel 
does  not  relieve  onr  difficulty.  So  far  as 
we  can  see,  the  question  waa  altogether 
unobjectionable,  and  was  a  very  natnral 
mode  of  commencing  the  investigation  of 
a  case  in  which  a  party  was  charged  with 
burglary.  We  areincUned  to  suspect,  from 
the  term  of  the  Judge's  ruling,  that  the 
real  point  of  the  objection  was  that  the 
witness  conld  not  testify  to  his  ownership 
of  the  house;  and,  if  this  be  a  correct  sup- 
position, we  are  at  a  loss  to  conceive  bow 
such  an  inquiry  conld  be  objectionable. 

The  twelfthground  Imputes  error  to  the 
cimnit  Judge  In  refusing  to  allow  defend- 
ant's couna^  to  ask  J.  C.  Nance,  a  witness 

S resented  by  defendant, as  to  what  he  tes- 
ifled  on  the  preliminary  trial.  Whilesuch 
aquMtlon  addressed  toavitness  Intro- 


daced  by  the  state  mlghthave  been  allow- 
able, it  seems  to  us  very  dear  that  defend- 
ant's counsel  had  no  right  to  cwk  one  ctf 
bis  own  witnesses  such  a  question.  The 
only  way  In  which  It  would  be  competmt 
to  provewhat  occurred  at  thepr^mlnary 
investigation  would  be  for  the  purpose  of 
contradicting  what  some  witness  said 
there,  as  otherwise  It  would  be  mere  bear- 
say  testimony ;  and,  surely,  counsel  could 
not  be  permitted  to  contradict  his  own 
witness. 

The  tblrteratta  and  fourteenth  groands 
complain  ot  error  upon  the  part  of  the  clr- 
CQlt  Judge  In  charging  upon  the  facts,  in 
violation  of  the  constitutional  provision 
upon  that  subject,  by  using  this  language 
to  the  Jury:  "Now,  gentlemen,  it  is  con- 
tended that  the  testimony  of  the  witnesses 
is  not  to  be  bdleved  by  yon,  because  you 
cannot  assume  that  this  defendant  would 
do  such  foolish  and  silly  things  as  the  tes- 
timony shows.  Gentlemen.  Idon't  know 
what  a  thief  wotdd  do,  and  I  hope  none  of 
you  know.  It  only  takes  a  thld  to  know 
what  a  thief  will  do,and  sometimes  one  thief 
does  not  know  what  another  will  do. 
The  fact  Is,  gentlemen,  It  Is  my  bell^  that, 
It  a  thid  would  only  do  what  a  wise  and 
prudent  man  would  do»  he  wonld  not 
steal  at  all.  That  la  my  Idea  of  the  mat- 
ter, and  therefore  we  cannot  assume  that 
one  charged  with  theft  wlU  do  the  thhigs 
which  are  wise  and  prudent  and  careful. 
We  cannot  assume  any  such  thing.  It  Is 
no  test  of  the  truth  of  testimony  at  all.** 
Again,  In  the  following  language:  "The 
qnestdon  then  Is,  did  these  witnesses  teU 
the  truth  7  First,  It  Is  said  it  la  incredible 
because  the  man  went  out  there,  and  saw 
the  thing  going  on,  and  did  not  interfere 
to  arrest  the  man  then,  or  to  stop  him. 
Is  the  fact  that  he  did  let  blm  go  on.  that 
he  did  not  attempt  to  arrest  him  alone,— 
a  difficult  matter  there,  In  the  night-time, 
—Is  that  such  a  dreadfully  foolish  and  in- 
credible thing  as  to  make  yon  doabt  hla 
testimony,  if  there  Is  no  other  reason  to 
donbt  it?  That  is  the  question  for  yon  to 
decide.  Would  an  outside  tbld  come  there 
to  steal  for  the  benefit  of  Ben  Brown,  and 
take  cotton  from  Mr.  Nance,  and  pnt  it 
on  Ben  Brown's  pile?  Is  there  any  room 
left  for  reasonable  doubt  as  to  hla  {oefend- 
ant's}  Identlflcatlon?  It  yon  beHeve  the 
witnesses  that  thateottonwastaken  that 
night,  and  that  Ben  Brown  was  the  per^ 
son  who  took  it,  what  must  yonr  -vwokt 
be?" 

We  are  constrained  to  say,  from  a  care- 
ful examination  of  the  entire  charge, 
(which  In  Justice  to  all  parties  should  be 
Incorporated  In  the  report  of  the  case.) 
that  these  grounds  must  be  sustained. 
It  seems  to  na  that  the  circuit  Judge  very 

{plainly  Indicated  his  opinion  npon  the 
acts  to  tbe  Jury  as  bdng  adverse  to  the 
accused ;  and  npon  this  ground,  therdore, 
a  new  tiial  must  he  granted.  The  judg- 
ment of  this  court  Is  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial. 

Sdsfsoh,  0.  J.,  and  JfoOowAii,  J.,  eon- 
cor. 


Digitized  by 


Google 


■b.  C.) 


HoCABLEr  V.  TUBNEB. 


645 


McCablby  t.  Turnes  et  a/. 

{Supreme  Cwrt  of  SouA  CaaroUna.  Jime  21, 
1S90.) 

fiaocnm  voft  Oov»— Dbtbotitb  Aoknowuud«- 

1.  Qen.  St.  &  0. 1 748,  ptovidm  tbat,  wbeoever 
Mooiity  fat  oosts  Is  ordered  to  be  ffiven,  the  oleric 
*shaU  wltoera  the  slffDsture  of  tbe  snrety.  and 
•hall,  in  the  first  iDstsnoe,  Judge  of  the  suffloleooy 
of  the  aeourlt^.  *  Beld,  that  an  tmdertaldng  by 
plaintiff,  in  whioh  the  aaretiea'  stgoatureB  were 
witnessed  br  an  attorney,  was  TOia!  altbooeh  in- 
^rsed  by  mo  olM-k,  "ApproTod  and  filed;"  and, 
•B  tlM  SKpintlon  ot  the  time  limited  1^  the  order 
iMoiriBa  MOurKy  to  be  glTen,  •  Jodgineiit  of  non- 
mft  shoold  hare  been  entered  upon  dafendanu' 
motion  therefor. 

8.  The  fact  that  defendants'  attorneys,  who 
were  told  by  the  clerk  that  secui^ty  had  been  giv- 
en, but  who  were  ignorant  of  the  defective  ac- 
knowledgment, thereafter  assisted  in  making  up 
the  case  for  trial,  did  not  estop  dAfendant*  from 
qnestlonSng  its  validity. 

HoGowix,  J.,  dlasenting. 

Appeal  tn>ni  common  pleas  drcnlt  coort, 
Spartanbarff  county ;  Hudson,  Jadge. 

Carlisle  A  Hj^drlok  and  Duncan  A  Saan- 
derst  for  apiwllant*.  H.  B.  Bavenet  and 
WeboVa  A  Motaet  tor  respondent. 

Simpson,  G.  J.  At  the  June  term  ol  tbe 
court  of  common  pleas  for  Spartanbni^ 
county,  1886,  the  plalntlir  (respondent)  was 
reqolrea  by  order  ot  his  honor,  Jodgre 
Hudson,  piceldlnff,  to  pnt  In  security  for 
costs  In  -uw  abomrtated  case  by  the  16th 
of  October  then  next  sncceedlng.  The  or- 
dtir  directed  that  plalntUt  should  file  with 
the  clerk  secarlty  for  costa,  "  according  to 
law,"  on  or  by  the  16th  ot  October.  1886, 
or  be  nonsuited.  On  October  2, 1886.  the 
plaintm  filed  with  the  clerk  an  undertake 
ing  In  tbe  form  prescribed  by  the  rule  of 
court,  nceept  that  tbe  signature  of  the 
surety  was  not  witnessed  by  the  clerk  of 
the  court,  as  required  by  the  law,  but 
was  witnessed  by  Mr.  Ravenel,  one  of  the 
attorneys  of  the  plaintiff.  The  andertak- 
ing  was  Indorsed:  "Approved  and  filed 
October  a,  1886.  F.  M.  Trimhibr,  Clerk." 
After  this,  seTsral  steps  were  taken  look- 
ing to  tbe  beiuing  of  the  case  at  the  next 
termor  the  court,  to<wit :  A  commission 
for  the  examination  of  certain  witnesses 
was  taken  out,  and  crossed  by  defendants* 
counsel.  A  surveyor  was  appointed  wltli- 
out  objection  from  defendants,  and  another 
one  substituted  In  ttae  place  ot  the  first  by 
tbe  consent  ot  defendants'  attorneys.  It 
appears,  faowerer,  that  these  steps  were 
taken  and  consented  to  by  defendants'  at- 
tom^s  under  the  impression  from  what 
the  clerk  of  the  court  had  said  to  defend- 
ants' attorneys  that  tbe  security  had 
properly  been  put  in.  except  the  substitu- 
tion of  the  surveyor,  at  which  time  defend- 
ants' attorneys  had  discovered  the  defect 
In  the  undertaking,  and  at  which  time 
said  attorneys  consented  to  tbe  substltu- 
Iton  wltb  the  distinct  understanding  that 
It  should  not  compromise  any  rights  of 
the  defendants.  Undertfaesecircumstances 
<mdf  acts,  on  motion  of  defendants  to  enter 
judgment  ot  nonsuit  against  the  plaintiff 
on  the  ground  that  the  security  for  costs 
had  not  been  filed  In  accordance  with  the 
law  and  ttae  order  requiring  It,  in  that  the 


slf;natnre  ot  the  security  had  not  been 
witnessed  by  the  clerk,  his  honor.  Judge 
Hudson,  refused  said  motion  upon  two 
grounds :  First,  "  because,  in  his  opinion, 
tbe  security  was  not  fatally  defective  in 
that  tbe  signatures  were  not  witnessed 
by  the  clerk ;  second,  because  the  defend- 
ants were  estopped  from  making  the  mo- 
tion for  the  reason  that  they  bad  partici- 
pated In  the  preparations  made  oy  the 
plaintiff  for  the  trial  of  the  cause,  and  had 
delayed  In  making  the  motion  until  the 
March  term  of  the  court,  1880.-  The  ap- 
peal ot  defendants  questions  the  correct- 
ness of  his  honor's  rulings  and  holdings 
above. 

Tbe  putting  In  security  for  costs,  when 
demanded.  Is  a  condition,  upon  the  com- 
pliance with  wh'«h  a  non-resident  plaintiff 
may  keep  his  action  in  court  for  future 
trithl.  It  Is  a  privilege  which  is  allowed 
bim  by  act  ot  the  legislature,  which  act 
prescribes  the  mode  and  form  by  which  It 
may  be  done.  This  being  so.  It  follows 
necessarily  that,  In  order  for  a  plaintiff  to 
obtain  the  benefits  ot  this  act,  he  must 
comply  with  It,  and  In  strict  accordance 
with  Its  requlremrats.  It  Is  wholly  un- 
necessary to  discuss  the  wisdom  or  tbe 
propriety  of  the  requirements,  however 
technical  or  useless  they  may  seem.  All 
that  it  is  necessary  to  know  In  such  mat- 
ters Is  whether  It  can  be  said,  **ita  lex 
srrlpta  est;  "  and.  It  It  can  be  so  said,  tbe 
matter  Is  fatally  defective,  unless  tbe  law 
thus  written  has  been  compiled  with. 
Now,  it  Is  admitted  that  the  act  In  ques- 
tion in  terms  requires  the  security  to  be 
witnessed  by  the  clerk.  It  Is  also  admitted 
that  tlie  undertaking  here  was  not  so  wit- 
nessed. It  follows  inevitably,  then,  that 
It  was  fatally  defective,  and  tbat  bis  hon- 
or erred  In  not  so  holding. 

We  think  his  honor  was  also  In  error  In 
holding  that  tbe  defendants  wereestopped 
from  maklngthemotlon  because  of  having 
participated  in  the  preparation  ot  thecase 
for  trial,  and  that  they  had  waived  their 
right  of  nonsuit.  Before  one  can  be  said 
to  have  waived  a  right,  or  to  be  estopped 
from  asserting  one,  by  conduct,  be  must 
have  knowledge  ot  the  existence  of  said 
right  at  tbe  time  of  the  conduct  relied  un 
to  that  end.  Now,  the  defendants' right 
of  nonsuit  depended  upon  failure  of  the 
plaintiff  to  put  in  security  of  costs  In  hts 
case  by  the  18th  October,  1886.  Now,  it 
appears  from  the  aflBdavlt  of  Mr.  Carlisle, 
one  of  the  attorneys  ot  the  defendants, 
that  nothing  was  done  by  said  attorneys, 
or  by  tbe  defendants  themselves,  to  for- 
ward the  hearing  of  the  cause  aJM^r  tbe 
defect  in  the  undertaking  was  disclosed. 
It  U  true  tbat  before  this,  said  attorneys 
having  been  informed  by  the  clerk  that 
the  security  had  been  filed,  etc.,  they  did 
Join  in  some  action  preparatory  to  the 
hearing;  but  this,  being  done  upon  the  In- 
formation mentioned,  certainly  could  not 
operate  as  an  estoppel  or  waiver.  We 
think  It  was  error  for  his  honor  to  refuse 
the  motion  oI  defendants,  and  it  Is  the 
Judgment  of  this  court  that  the  Judgment 
below  be  reversed,  and  that  the  case  be 
remanded  to  tbe  circuit  court.  In  order 
that  defendants  may  obtain  leave  to  enter 
up  Judgment  ot  nonsuit,  etc,^ 
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McIter,  J.,  concurs. 

McGowAN,  J.,  (dtssenttnr.)  I  cannot 
concar  In  tlile  Jad^ment.  There  wae  cer- 
tainly no  Intentional  disregard  of  tbe  or- 
der, bat,  on  the  contrary,  aa  It  neema  to 
me,  a  substantial  cnmpllanee  with  tbe 
law»  which  requires  tbat**ttae  clerk  sbonld 
witness  tbe  signature  of  tbe  surety,  and. 
In  the  first  Instance,  Jiidgeof  thesufflclency 
of  the  secarlty."  The  clert  did  not  actu- 
ally sign  as  a  subscribing  witness,  but  he 
did  "Judgeoftheaufficlencyofthesecnrlty," 
when  he  appro  ved  and  marked  it  filed  on  Oc- 
tober 2, 1886.  There  Is  no  complaint  of  the 
aufflciencT  of  the  security,  and  substance 
should  not  be  sacrificed  to  mere  form.  Be- 
sides, I  aRree  with  the  circuit  jodflie  that 
the  acts  participated  In  by  the  defendants 
during  the  progress  of  the  case,  after  Oc- 
tober 16.  1886,  (the  day  limited  forgiving 
the  security,)  amounted  to  a  waiver  ol 
the  obJ(M:tlon,  esi>eclally  as  tbe  matter  is 
purely  technical.  See  Fanviile  r.  Rlcbey,  8 
Blch.  Law,  10. 


SPHfKOB  T.  SOBRNOK  Bt  Ol. 

(Aiprsme  Court  qf  Jforth  Carolina.  A-pril  28, 
1890.) 

BnoncBHT^AsvBitss  FosBsuioir— EvmsHoa. 

1.  In  ejeotment,  a  charge  that  plaintiff  might 
allow  title  "by  adverse  poBseBsloD  for  seveo  years 
under  known  and  visible  boandaries,  under  color- 
able title, "  if  erroneous  as  requiring  poesesslon  in 
too  literal  a  sense,  was  oared  by  the  further  instruo- 
tion  that  if  a  certain  lot  was  included  in  the  deed 
under  nhinh  plaintiff  claimed,  and  if  he  and  the 
agents  othis  grantors  had  rented  that  lot  and  given 
It  in  for  taxes  for  seven  years,  then  their  posses- 
BioQ  of  the  lot  **  vould  by  law  be  extended  to  tlie 
bouDdaries  of  the  deed,  and  the  gtolnUff  would. 
«  «  «  byoonsuiunionoflawtbeiDpoaseuionox 
the  whole." 

3.  On  a  question  as  to  the  admissibility  of 
secondary  evidence,  a  finding  that  the  oritnoal 
papers  had  been  lost,  and  could  not  by  diligent 
search  be  discovered.  Is  not  reviewable, 

&  Whore,  on  a  gueation  of  title  to  lands,  plain- 
tiff olslmed  that  defendant  had  held  of  him  aa  ten- 
ant, and  thereupon  the  latter  gave  in  evidenoe  an 
adjudication  of  a  justice  of  tbe  peace  that  he  was 
Dot  a  tenant  during  one  of  the  years  so  claimed,  it 
was  proper  to  oharge  that,  If  suoh  judgment  were 
rendered,  plaintiff  would  be  estopped  from  proving 
tenancy  daring  that  year. 

4.  When  tbe  reefster  of  deeds  Is  oaUed  to  iden- 
tify oartointax-bo^s,  he  being  the  custodian  there- 
of, a  question  as  to  whether  oertidn  marks  a^Mar- 
Ing  opposite  a  name  therein  were  orwerenot  "dit- 
to marks, "  should  be  determined  by  his  testimony. 
It  would  be  improper  to  submit  the  books  to  the 
Jury. 

Appeal  from  supeiiorcourt,  Mecklenburg 
county;  John  A.  Gilmbr,  Judge. 

Action  by  H.  G.  Springe  against  Jobn 
T.  Schenck  and  Gray  Toole,  to  recover 
posaeaslon  of  lands.  Springs  claimed  un- 
der a  deed  from  Herman  Phelps  to  S.  ft  F. 
Rothchlid,  dated  Jane  18, 1868,  which  cov- 
ered the  land  In  dispute,  and  alno,  as  plain- 
tiff alleged,  a  certain  lot  known  as  the 
"Mary  White  Cabin  Lot."  DefendanU 
claimed  under  a  deed  from  Robert  P.  Da- 
vidson to  Oray  Toole,  dated  October  7, 
1869.  Plaintiff  endeavored  to  show  pos- 
aesBlon  for  upwards  of  seven  years  under 
color  of  tfadr  title,  (see  Code  Civil  Proc.  N. 
C.  S 141;)  and  J.  J.  Sims  testified  that,  as 
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agent  for  S.  ft  F.  Bothchild,  fae  had  rented 
the  "Mary  White  Cabin  Lot"  to  various 
persons  from  year  to  year  between  1870 
and  1880;  that  the  rest  of  the  land  Includ- 
ed In  the  Phelps  deed  was  uneuttlTated; 
that  In  1880  he  rented  to  tbe  defendant  all 
the  lands  included  In  that  d^.  E.  K.  P. 
Osborne  testified  that  when  he  became 
agent  for  the  Rothcbllds,  In  1R81,  he  found 
defendant  In  poBseBslun,  and  demanded 
rent,  wblcb  the  latter  agreed  to  pay.  De- 
fendant, however,  testified  that  he  had 
taken  possession  under  the  deed  from  Da- 
vidson to  Toole  about  1868,  and  bad  past- 
ured and  cnltirated  the  land;  that  he 
never  rented  It  from  either  agent  of  the 
Rothcbllds,  but  had  rented  of  them  the 
"Mary  White  Cabin  Lot."  To  estop  plain- 
tiff from  proving  tenancy  a  a  claimed,  be 
offered  the  testimony  of  R.  P.  Waring,  a 
justice  of  the  peace,  who,  against  objec- 
tion, was  allowed  to  read  and  explaJn  the 
docket  entries  made  by  him  In  a  salt 
brought  by  plaintltr  against  Schenck  to 
recover  rent  for  the  lands  In  dtspote  for 
the  year 1888.  In  this  suit  Itwas  adjudged 
that  the  latter  waa  not  a  tenant,  and  the 
plaintiff  could  not  recover  agalnat  him. 
The  verdict  and  judgment  were  for  the 
defendant,  and  plaintiff  appealed.  Addi- 
tional facts  are  stated  In  the  opinion. 

Geo.  Wilson,  Q.  F.  Bason,  and  Joaea  A 
Tlllett,  for  appellant.  BurweU  Walker, 
for  appellees. 

AvKm,J.,  {alterstattnf^tbefiicts.}  The 
finding  of  the  court  be1uw,that  thepapen 
in  a  case  tried  by  a  Justice  of  tbe  peace 
had  been  lost  by  him,  and  could  not,  after 
diligent  search,  be  toand,  la  not.  In  Its 
bearing  npon  tbe  admissibility  of  secoDd- 
ary  evidence  to  prove  their  conteDts.  re- 
viewable In  this  court.  Bonds  v.  Smithy 
ante,  322,  (decided  at  this  term ;)  1  Greenl. 
Ev.  S§  84,  609.  568;  2  Greenl.  Ev.  S  17.  A 
Jastlce'a  court  Is  not  a  court  of  record, 
and,  aa  was  said  in  Reeves  v.  Davis,  80  N. 
C.  209,"tbe  rule  has  been formany years  to 
admit  tbe  Judgments  of  Justices*  courts  in 
evidence  on  proof  of  their  hand  writing,  uf 
their  being  In  office  at  the  time,  and  of  the 
rendition  of  the  same  witbtn  their  coon- 
ties."  When  properly  proven  and  ctdmlt- 
ted,  such  Judginenta,  until  reversed,  are 
conelusl  ve  as  to  all  the  facts  found  and 
questions  of  law  determined  between  the 

fiartlee  and  privies  thereto,  not  only  In 
ater  litigation  In  the  same  action,  or  for 
the  same  cause  of  action,  bat  In  any  sab- 
sequent  salt  between  the  same  parties.  In- 
volving a  different  part  of  tbe  aaroe  trans- 
action that  waa  the  subject  of  the  first 
controversy.  Brunhild  v.  Freeman,  Id. 
212.  In  the  case  before  us  for  review,  after 
the  Judge,  upon  satisfactory  evidence,  had 
found  that  the  original  papers  bad  been 
lost,  the  Justice  of  tbe  peace  identified  the 
entries  upon  hla  docket,  kept  at  tbe  time 
of  the  previous  litigation,  and  was  then 
allowed  Co  state  the  substance  of  the  lost 
papers.  The  officer  who  was  tbe  cu8to< 
dlan  of  the  book,  and  the  author  of  tbe 
writing  In  It,  was  qualified  to  tell  what 
contemporaneous  en  tries  weremadeby  bim 
according  to  the  express  requirement  of 
tbe  Code,  and  such  fragmentary  somnia- 
riee  were  admissible  In  e^denne.  Jones 
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r.  Henry,  M  N.  C.  820;  1  Greenl.  Bt.  5  S18; 
1  Whart.  Ev.  §S  184. 136. 

"We  «eB  noerror  In  thecbargeot  the  court 
below  in  reference  to  the  effec  t  of  the  record , 
or  qaasi  record,  of  the  Juattee's  conrt,  and 
we  thtnk  that  the  testimony  upon  which 
the  Instmctlon  was  predicated  was  com- 
petent. 

It  was  not  competent,  when  the  reglBter 
of  deedfl,  who  was  the  custodian  of  the 
tax-books,  was  pat  upon  the  stand  and 
Identified  said  book,  to  band  It  to  the  Jury 
for  the  parpose  of  allowing  them  to  com- 
pare the  entry  of  the  retnm  of  tiie  defend- 
ant Gray  Toole  with  that  of  thetwz-payor 
whom  name  immedlatey  preceded  his  own 
on  the  book,  and  who  had  retamed  one 
city  lot  for  taxation,  and  determine 
whether  certain  marks,  opposite  to  the 
name  of  said  defendant,  were  not  **dltto 
marks,"  indicating  that  said  defendant 
had  made  same  retnm.  The  Judge  refused 
to  allow  the  jary  to  inspect  the  book,  but 
the  witness  was  permitted  to  tell  them 
what  the  retam  of  the  defendant  was,  as 
appeared  from  the  book  In  hts  keeping  as 
an  cKffloOT.  The  custodian  of  a  book  or 
document,  or  one  In  charge  of  any  writ- 
ing recorded,  filed,  or  lodged  by  law  in 
bis  keeping,  Is  the  proper  person  to  cer- 
tify a  copy  of  any  such  written  Instru- 
tnent  to  be  read  as  evidence  In  the  courts, 
(Code,  §  1M3,)  and  he  te  therefore  anthof^ 
)sed  to  tell  the  Jury  or&  tenos,  when  the 
originals  are  offered,  what  Is  the  true  en- 
try, If  the  writing  cannot  be  easily  read, 
or,  by  the  enstom  of  the  office,  some  sign 
be  used  to  supply  the  place  of  an  omitted 
word.  The  general  rule  is  that  written 
docaments  are  not  allowed  to  be  given  to 
the  jury  for  comparison  or  Inspection.  It 
1b  not  neeemary  that  we  shoald  discuss 
tbat  role,  or  point  out  the  receptions  to 
It.  It  is  sufficient  to  say  tbat  this  case 
comes  within  the  rule. 

Connsel  very  properly  declined  to  discuss 
and  Insist  npon  any  other  exception  save 
that  growing  ont  of  the  statement  by  the 
court  in  the  first  part  of  the  charge  of  the 
abstract  proposition  l^at,  title  being 
proven  or  admitted  to  be  out  of  the  state 
a  plainttfl  can  show  title— "^rat,  by  a  pa- 
per title;  second,  by  adverse  posseeslon 
for  seven  years,  under  known  and  visible 
bonndaries,  and  under  colorable  title  by 
plaintiff,  and  those  under  whom  be  claims; 
and,  third,  by  estoppel.  *  Conceding  that 
It  would  have  been  error  to  leave  the  Jury 
without  further  explanation  to  reach  the 
posBtble  conclusion  from  this  Instruction 
that  plaintiff  could  not  recover  under  the 
law  as  laid  down,  unless  he  had  shown  an 
actnal  posseas/o  pedisot  the  land  claimed, 
up  to  the  boundaries  of  his  paper  title, 
and  also  had  located  the  lines  of  his  deed, 
we  think  that  the  Indd  explanation  which 
was  glvenlDapplyiagthe law.subsequent- 

a,  to  the  specific  facts  of  this  case,  cured 
eerrorcomplainedof ;  certainly,  If  it  was 
not  more  favorable  to  the  plaintiff  than 
the  evidence  Justified  the  conrt  in  making 
It.  The  Jury  were  told  that,  "If  the  deed 
of  Phelps  to  Bothcbllds  covers  the  land  In 
dispute,  Including  the  Mary  White  Cabin 
lot,  and  the  agents  rented  and  gave  that 
lot  In  for  taxes,  for  seven  years  before  the 
suit  was  brought,  the  possession  of  the 


Mary  White  Cabin  lot  would  law  be 
extended  to  the  bonndaries  of  the  deed, 
and  the  plaintiff,  and  those  under  whom 
be  claims,  would,  by  construction  of  law, 
be  In  possession  of  the  whole;  and,  If  they 
found  this  to  be  the  case,  the  plaintiff 
would  be  entitled  to  recover,  and  they 
would  respond  to  the  first  and  second  is- 
sues, 'Yes,*  and  assess  p1alntItr*B  damage. " 
The  whole  case  depended  upon  the  bar  of 
the  action  by  estoppel, growing  out  of  the 
alleged  tenancy.  So  far  as  It  affected  the 
interests  of  the  plaintiff,  that  question  was 
fairly  and  clearly  submitted  to  the  Jury. 
We  see  no  sufficient  ground  for  sustatataig 
any  of  the  plaintiff's  exceptions,  and  th» 
Jodgmrat  must  be  affirmed. 


Bbowk  et  al.  v.  Bbown. 

(Swpreme  Court  of  North  Carolina.   ICay  Hi, 
1890.) 

POBLIO  LaHDS— ADTEB0B  FOUB88IOII— lEviDBVOB 
— TeSTAMEKTART  FOWBB8. 

1.  Act  N.  C.  1783,  forbade  the  entry  and  snr- 
rej  of  lands  set  apart  to  tbe  Cherokee  Nation  of 
Indiana.  By  treaty  of  1791  the  Indian  tiUe  to  landa 
lyiaeroMtof  aline  known  as  tbe**H61ston  Trea^ 
Line"  was  extlngnUhed.  Tbe  looation  of  tbis  line 
was  the  subjeot  of  dispate,  but  a  Burvey  made  by 
Melfi  and  Freeman  was  ezpresaly  and  Impliedly 
recognized  by  tbe  leRlBlature  as  correctly  fixlnethe 
line.  Seld,  tbat  a  grant  of  land  east  of  the  Hoi- 
ston  treaty  line,  as  fixed  by  Uetga  and  Vreemaii, 
made  by  tbe  atata  In  179B,  ooald  not  be  sttaokea 
either  by  it  or  ita  snbaeqnent  grantee  on  the  grouDd 
that  the  land  waa  lo  fact  west  of  the  trne  Holston 
treaty  Una,  and  henoe  not  then  the  aubjeot  of  a 
grant. 

3.  Where  plaintiffs  in  ejectmeot  claim  title  by 
adverse  possession  under  color  of  title,  the  deed 
nndcr  which  they  claim  is  admissible  in  evidence, 
though  it  may  not  hava  been  properly  admitted  to 
ngistsstioa. 

0.  A  vesdes  of  nnoooupied  lands  who  goes  in- 
to poasessioQ  Qoder  a  oontraot  to  purcbase  ia  in 
privity  with  bis  rendor,  and  is  entitled  to  have  th« 
time  be  held  under  tbe  contract  added  to  that  aft- 
er recelvine  hia  deed,  In  determining  whether 
colorable  title  has  matnred  into  s  perfSol  title  by 
poaaeestoD. 

4.  A  power  la  s  will  directing  axeootora  to 
sell  testator's  "ipeaDlatlon  lands"  Is  not  voM  for 
ragneneas  and  naoertainty ,  as  parcA  evidence  ia  ad:- 
miaatbls  to  Identl^  the  "apeoulatlon  lands.  ** 

dvH  action,  to  recover  land  In  Jackson 
county,  removed  for  trial  to  Macon  coun- 
ty, and  tried  before  Clark,  J.,  at  fall  term, 
1889,  of  the  superior  court  of  sold  county. 

O0O.  H.  Smatbere,  for  appellant.  M. 
E.  Carter  and  T.  F.  DuridaoBt  for  appel- 
lees. 

DAvni,J.  Thepla1ntlthclalmtlt1etbro«gh 

a  chain  of  conveyances,  the  first  link  In 
which  is  a  grant  from  the  state  to  David 
Allison, dated  November  29,1796;  but  hav- 
Ingfailed,  under  the  ruling  of  the  court  be- 
low, by  reason  of  defective  links  In  tbe 
chain,  to  connect  themselves  with  this 
grant,  they  rely  upon  seven  years'  posses- 
sion under  colorable  title,  and  the  grant 
to  David  Allison  Is  dnly  relied  npon  to  take 
title  ont  of  the  state.  The  defendant  re- 
lies upon  a  grant  from  the  state  Issued  the 
2d  day  of  February,  1882.  The  action  was 
instituted  at  fall  term,  1882,  of  the  superior 
court  of  Jackson  county.  The  record  con- 
tains numerous  exceptions,  most  of  them 
relating  to  alleged  defects  to  the  grant 
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from  thestate  toDarld  Allison,  and  tu  tbe 
varioas  Intermediate  conveyances  offered 
In  evidence;  but,  as  the  objections  to  tbe 
validity  ot  theAlllson  grant, "on  Its  lace," 
an  wltbdrawn,  and  tbe  excepttonB  taken 
on  the  trial  tn  r^ard  to  the  Intermediate 
conveyances  are  rendered  Immaterial  by 
the  ruling  of  hla  honor  that  there  were 
"breaku  In  the pltdntifTs' chain  of  title,  and 
that  plaintiffs  bad  to  rdy  on  seven  years' 
poaneiiBion, "  we  need  only  consider  the  ex- 
ceptions which  relate  to  the  sufiBciency  of 
tbe  Allison  grant  to  take  tbe  title  to  the 
land  In  controvemy  oat  of  the  state,  uid. 
It  so,  to  the  plaintiffs*  claim  of  seven  years' 
possession  under  colorable  title. 

By  an  act,  passed  in  1783,  reserving  to 
the  "Cherokee  Indians  and  theAr  nation 
forever"  certain  lands  bounded  and  de- 
scribed therein,  it  Is.  among  other  things, 
declared  that  **  no  person  shall  enter  and 
Kurvey  any  lands  within  the  bounds  so  set 
apart, "  under  a  penalty  of  £50  for  every 
such  entry ;  and  it  Is  further  declared  that 
"all  entries  and  grants  thentupon,  if  any 
should  be  made,  shall  be  utterly  void." 
There  are  numerous  other  acts  and  pro- 
visions relating  to  the  Cherokee  lauds  to 
be  found  in  chapter  11,  §2346  et  seq..  of  the 
Code.  It  Is  insisted  that  the  Allison  grant 
is  of  land  within  the  Indian  boundary,  and 
Is  void  under  the  act  of  1783.  By  an  act 
passed  In  1777,  c.  114,  (1  Pot.  Eev.  274.)  it 
Is  made  lawful  "for  any  person  who  is,  or 
shall  hereafter  become,  a  citizen  of  this 
state,"  etc.,  to  enter  any  lands  which  have 
not  been  granted,  etc.,  before  the  4th  day 
of  July,  1776, "  which  have  accrued  or  shall 
accrue  to  this  state  by  treaty  or  con- 
quest, "etc.  The  Cherokee  lands  were  by 
the  act  of  1788  reserved  to  the  "  Cherokee 
Indians  and  their  nation  forever,"  and  it 
ts  declared  that  all  grants  of  such  lands 
shall  be  "utterly  void."  The  treaty  ot 
Holston  was  made  July  2, 1791,  and  ex- 
tinguished the  Indian  title  thus  reserved 
to  all  landeenst  of  theUolston  treaty  line. 
Whether  this  treaty  had  the  effect,  ipso 
ihcto,  to  open  tbe  lands  in  ooestlon  to  en- 
try and  grant  as  anyother  lands  acquired 
by  "treaty  or  conquest,"  or  whether,  as 
no  act  has  been  passed  repealing  in  express 
terms  the  act  of  1788,  it  was  by  Implica- 
tion repealed  by  chapter  42,  §  1,  of  tbe  Be- 
vlsed  Statutes,  (Code,  §  2751,)  or  by  the 
act  ot  1852,  (Code.  S  2465  et  seq.,)  we  need 
not  consider.  Nor,  so  far  as  the  case  be- 
fore us  is  concerned,  need  we  consider  the 
qnestlons  so  elaborately  and  ably  dis- 
cussed by  Mr.  Smathers,  In  his  learned 
brief,  relating  to  tbe  several  treaties  with 
tbe  Indians,  and  the  Holston  boundary 
line;  for  (certainly  and  unquestionably, 
before  the  rights  of  any  third  parties  inter- 
vened) It  was  In  the  power  of  the  legis- 
lature to  fix  and  declare  where  the  bound- 
ary line,  in  regard  to  which  disputes  ex- 
isted, was,  and,  whatever  might  be  its  ef- 
fects upon  rights  that  may  have  previous- 
ly accrued,  the  state  Itself  could  not,  with- 
out breach  ot  faith,  thereafter  question 
the  location,  nor  can  any  one  claiming  un- 
der the  state  bysubsequeutgrant  be  heard 
to  question  It.  Has  the  state  so  ascor- 
talned  and  fixed  the  boundary  tine? 

Tbe  act  ot  1819  (Code,  §  2350  et  seq.)  pro- 
vides "  the  manner  in  which  the  lands  late- 
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ly  acquired  by  treaty  from  the  Cbmokce 
Indiana  shall  be"  disposed  of.  Tbe  lands 
thus  TVtemA  to  are  those  to  which  the  In* 
dian  title  had  been  recently  extingnlshed 
by  the  treaties  of  April  8, 1816.  and  £'ebra- 
ary  27. 1819,  and  lay  west  of  tbe  MeisB  and 
Freeman  line;  and.  if  the  position  Insisted 
upon  by  the  defendant  be  correct,  no  pro- 
vision was  made  after  1791  for  the  dteposi- 
tion  of  the  lands  lying  between  tbe  line  hi- 
sisted  upon  by  him  as  the  true  Holaton 
treaty  line  and  the  Meigs  and  Freraiaa 
line.  But,  ossnmlng  that  tbe  true  treaty 
Une  was  as  ran  and  fixed  by  theUdgs  and 
Freeman  survey,  made  after  the  treaty 
which  left  the  location  of  the  line  aaabject 
ot  dispute,  (and  this  seems,  clearly,  to  have 
been  the  understanding  of  thel^slatore,) 
then  the  lands  east  ot  the  Holston  treaty 
line,  fixed  and  made  certain  by  the  Ueigs 
and  Freeman  line,  had  already  been  aiw- 
Jected  to  entry  and  grant,  and  lea-nea  no 
room  to  suppose  that  tbe  legislatoni  was 
inexplicably  negligent  of  Its  duty  In  regard 
to  the  disposition  of  a  large  area  of  land 
belonging  to  the  state.  The  treaty  of  Hol- 
ston, made  July  2,  179l»  extinguished  the 
Indian  title  to  "all  lands  lying  to  tbe 
right*  (east)  of  the  Holston  treaty  line; 
and  it  seems,  dearly,  to  have  been  the 
eariy  l^slatlve  onderatandinK  that  this 
line  was  fixed  and  made  certain  by  tbe 
Meigs  and  Freeman  line,  and  this  baa  been 
sanctioned  by  the  act  of  1889,  c.  284.  Lat- 
timer  v.  Poteet,  14  Pet.  4,  so  far  from  con- 
flicting with  this  view,  we  think  suatains 
it.  That  case  decides.  In  conformity  with 
many  previous  adjudications,  tbatenCriea 
and  grants  of  lands  within  the  limits  of 
the  Indian  Terrltoiy,  before  tiie  Indian 
title  was  extingalshed,  are  void,  bat  tbe 
action  grew  out  of  the  nncertainty  as  to 
the  Indian  boundary  line;  and  the  court 
distinctly  rerognisee  the  power  of  the  par- 
tlefl  to  the  treaty  to  determine  any  dispute 
touching  boundary  lines,  and  designate 
where  they  are.  And  in  Patterson  v. 
JenkB.  2  Pet.  216,  the  conrt,  in  reference  to 
atreaty  with  the  Creek  Nation,  in  Georgia, 
declares  that,  "  if  the  state  of  Georgia  has 
construed  this  treaty  by  any  snbsegnent 
acts  manifesting  her  nnderetanding  of  it, 
we  should  not  hesitate  to  adopt  that  con- 
struction In  this  case. "  In  that  case  the 
"bill  of  exceptions"  contained  no  fact 
which  would  show  that  Georgia  bad 
adopted  a  construction  ot  tbe  treaty 
which  would  establish  tbe  boondaiy 
claimed.  Afterwards,  In  Lattimer  v.  Pu- 
teet,  supra,  Mr.  Justice  Catbon,  in  bis  coo- 
curiing  opinion,  quoting  Patterson  v. 
Jenks,plalnlyrecogniiedtherlKht  of  North 
Carolina  to  construe  the  Holston  treatr 
tor  herself,  and  settle  tiie  boundary,  and 
the  line  so  settled  would  be  adopted ;  box 
the  bill  ot  exceptions  In  that  case,  as  to 
the  case  from  Georgia,  set  forth  no  facts 
from  which  it  could  t>e  seen  that  Nortk 
Carolina  had  manifested  "  her  nnd«*ratand- 
ing  of  it, "  and  there  is  no  Judicial  opinion, 
we  think.  In  conflict  with  this.  Mnnyllnn 
were  run,  and  at  different  times,  betwera 
the  Indians  and  the  whites;  and  It  is  said: 
"The  truth  ia  not  open  to  question  that 
the  Holeton  treaty  line  never  waa  oscfp- 
talned  south-east  of  the  Iron  monntatn; 
•  •  •  and,  the  United  States  havuix 
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eeased  to  bare  any  Interest  In  Its  ascer- 
tainment after  the  treaty  of  Tellico  (1798) 
was  made.  North  Carolina  had  a  right  to 
ascertain  and  settle  It  for  herself  according 
to  some  construction  of  the  treaty  of  1781> 
and  by  which  hergranteeeahonld  bebonnd, 
tf  BO  settled,  "etc.  Bnt  we  need  notpnrsne 
this  branch  of  the  subject  by  renewing 
tlie  aathorltiee,  nor  need  we  consider 
whether,  from  the  anrreye  and  maps  con- 
tained In  the  Bcientlflc  report  of  J.  W. 
Powell,  director  of  the  bureau  of  ethnolo- 
sry  to  the  goTemment,  the  Holaton  treaty 
line  can  be  ascertained  with  mathematical 
certainty,  and  has  become  a  qneatiou  of 
law  and  sdenee,  Instead  of  a  question  of 
fact  for  the  Jury ;  for  we  T^ard  the  qaea- 
lion  as  settled  by  this  court.  108  N.  0.  221, 
9  S.  E.  Rep. 706,  where, citlngtfaeactofim, 
(1  Pot.  Rev.  c.  422,)  It  Is  said:  "By  'all 
the  lands  in  this  state  lying  to  the  east- 
ward,' etc.,  Is  meant  all  the  lands  of  this 
state  not  specially  devoted  to  some  par- 
ticular purpose;  and  the  Implication  In- 
tended was  that  they  be  subject  to  entry 
and  surrey  ]nst  as  were  the  lands  men- 
tioned in  tlie  statutes  amended,"  etc.  And 
again  It  Is  said :  "The  statute  (Acta  1809. 
Pot.  Rev.  c.  774)  seems  to  imply  that  the 
Innda  so  acquired  ha4  theretofore  been 
subject  to  entry  and  grant,"  etc, ;  and  '*it 
was  certainly  understood  among  the  peo- 
ple and  the  authorities  of  the  state,  after 
1794.  that  thelands  thus  acquired  from  the 
Indians  were  subject  to  entry  and  grant." 
The  Meigs  and  Freeman  line  ascertained 
and  fixed  the  hitherto  uncertain  line  of 
boundary  between  the  state  and  the  In- 
dians; and  the  line  thus  settled,  so  far  as 
the  state,  or  any  one  claiming  under  it,  is 
concerned,  ought  not  to  be  reopened.  It 
does  not  change  the  Holaton  or  any  other 
Indian  treaty  line;  but  the  state  had  a 
right,  for  Itself  and  all  claiming  nnder  it, 
to  say  and  settle  where  the  true  boundary 
line  was,  and,  tbls  having  been  done  by  the 
act  of  1889,  the  gaestion  should  be  at  rest. 
We  think  It  settled  In  tbls  case  (108  N.  O. 
821, 9  8.  B.  Rep. 706)  that  tlie  Allison  grant 
was  valid  to  conv^  tbe  state's  title  to  the 
lands  embraced  therein  lying  east,  and  not 
west,  of  the  Meigs  and  Freeman  line;  and 
tbls  disposes  of  the  several  exceptions, 
without  specifying  them  In  detail,  baaed 
opon  the  alleged  Invalidity  of  that  grant. 

We  think  that  Mr.  Lnsk  was  not  ren- 
dered incompetent  as  a  witness  to  testify 
to  tbe  declaratione  of  an  aged  mui,  now 
dead,  as  to  a  comar  tree  of  the  Allison 
icrant,  by  reason  of  the  fact  that  bis  wife 
claimed  lands  nnder  tiiat  grant ;  bat,  the 
Jury  having  found  as  a  fact  that  tbe  land 
in  question  was  not  on  the  south  or  west 
of  the  Meigs  and  Freeman  line,  (In  fact,  we 
believe  it  la  conceded  to  be  east  of  the 
Meigs  and  Freeman  line.)  it  becomes  im- 
material, and  the  onlyrematnlng  question 
is.  have  the  plaintiffs,  and  tliose  under 
whom  they  claim,  had  suren  years'  poams- 
slon  under  colorable  title? 

The  plaintiffs  offered  In  evidence  a  deed 
from  J.  B.  Sawyer,  clerk  and  master  In 
equity  of  Buncombe  county,  dated  Decem- 
ber 22. 1869.  to  James  B.  Love,  and  execut- 
ed In  pursuance  ol  a  decree  of  the  court  of 
equity  ot  said  county  in  certain  proeeed- 
li^Ka  bad  tiiereln  between  James  Ondgw 


and  others,  plaintiffs,  and  Jfimes  R.  Love 
and  others,  detendantei.  Theadralsslon  of 
this  deed  wsa  objected  to  "upon  the 
ground  that  said  deed  had  been  improper- 
ly admitted  to  registration  In  thecountlee 
of  Haywood  and  Jackson,  wlthoat  any 
order  of  the  probate  courts  of  said  coun- 
ties." This  objection  was. overruled,  and 
the dMendant excepted.  The  record  shows 
that  the  execution  of  tbe  deed  was  duly 
acknowledged  by  the  grantor  before 
Jambs  W.  Obbohnb,  a  Judge  of  the  su- 
perior court  of  law,  on  the  18th  day  of  Oc- 
tober, I860,  and.  In  obedience  to  his  flat, 
was  properly  registered  Noranber  7,  I860, 
bat  whether  In  Jackson  or  Haywood 
county  does  not  appear  from  the  record. 
There  Is  also  a  certificate  of  r^stratlon 
In  Jackson  connty,  dated  October  16. 1882. 
We  think  the  deed  was  properly  registered. 
Sellers  v.  Sellers.  98  N.  C.  18.  S  S.  £.  Rep. 
917.  In  any  event,  whether  properly  regis- 
tered or  not.  It  was  good  as  color  of  titie, 
and  the  objection  was  properiy  OTefToled. 
Davis  V.  Higgins.  91  N.  a  m 

The  plaintiffs  then  offered  in  evidence  a 
certified  copy  of  the  will  of  James  R.Love. 
This  was  objected  to  upon  the  grounds  (1) 
that  no  authority  was  conferred  by  the 
said  win  npon  the  execatora  of  said  Love 
to  sdl  any  land,  the  terms  of  the  same  be- 
ing too  vagoe  and  uncertain  to  give  such 
anthorlty ;  and  (3)  that  the  same  is  Irrele- 
vant. "  The  objection  was  overruled,  and 
tbedMendant  excepted.  Jametf  R.  I.rf>ve, 
by  hla  will,  a  copy  of  which  Is  sent  with 
the  record,  directs :  "And.  In  relation  to 
the  speculation  landa,  It  la  my  will  and  de- 
sire that  the  sales  shall  continue,  under 
the  mani^ment  of  my  executors,  as 
though  I  was  living, "  etc.  It  was  In  evi- 
dence that  the  landa  In  controversy  were 
a  part  of  the  lands  known  as  the  "Specu- 
lation Lands, "and  the  executors,  nnder 
the  will,  had  authority  to  sell;  and  tbe  ob- 
Jectlona  were  properly  overruled. 

The  plaintiffs  then  offered  In  evidence  a 
deed  from  the  executors  of  James  R.  Love 
to  them,  dated  October  98, 1876,  covering 
the  land  in  dispute.  This  was  objected  to 
as  Irrelevant.  The  objection  was  oveis 
ruled,  and  defendant  excepted.  This  ts 
the  deed  under  which  the  plain  tiffs  directly 
claim, and  we  nrennable  to  see  any  ground 
upon  which  the  objection  can  be  main- 
tained. 

It  was  Id  evidence  that  one  Javan  Davis 
took  possession  of  the  lands  In  controver- 
sy under  a  bond  for  titie  In  March,  1878, 
built  a  house  thereon,  and  cultivated  the 
land ;  that  he  aSBlgnedhls  bond  fortitle  to 
W.  A.  Brown,  one  of  the  plaintiffs;  that 
Brown  took  possession  under  this  assign- 
ment in  1874,Bndcon tinned  In  actual  posses- 
Bion  until  1882;  that  on  the  28th  October, 
1876,  the  executor  of  James  R.  Love  execut- 
ed a  deed  to  the  plaintiffs,  a  copy  of  which 
issentwlth  the  record, conveylugthe  lands 
In  question  by  metes  and  bounds.  There 
was  evidence  on  behalf  of  the  defendant 
that  he  took  possession  In  March,  1881. 
The  court  InstrufjtM  thejurythat,"lf  they 
find  that  Javan  Davis  went  Into  posses- 
sion of  the  Joeus  in  quo  in  1873  nnder  bund 
to  make  title  from  executurs  of  James  R. 
Love,  bis  possession  was  Love's  poeses- 
rioQ,  and  under  Love's  color  of  title;  and. 
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If  he  had  contlDnoDs  and  adrerse  posses- 
Bion  up  to  time  of  aBSlffDment  of  bond 
lor  title  to  plaintiffs,  and  plaintiffs  then 
took  Mid  held  continuoasly  adverse  poa- 
■eealon  up  to  March,  1881,  when  ddendant 
claimed  that  he  took  puaseaston,  then 
plalntlffd,  and  those  under  whom  they 
claim,  b&d  more  than  seven  years*  posses- 
sion, and  would  have  title  against  every- 
body except  the  state.**  The  court  ex- 
plained the  nature  of  the  possession  re- 
quired to  the  Jury,  and  told  them  that  the 
burden  was  on  the  plaintiff  to  prove  It. 
There  is  no  error  in  this  charge  of  which 
the  defendant  can  complain.  The  posses- 
sloa  of  Javan  Da  via,  and  bis  assignee  un- 
der bond  for  title,  was  the  possession  of 
the  vendor  under  whom  they  claimed  un- 
til the  purchase  money  was  paid ;  and  the 
possession  of  part  of  the  tract  within  the 
metes  and  bounds  set  ont  was  tbe  posses- 
ion of  the  entire  tract.  A  tenant,  tbongb 
be  may  lease  a  tnaaH  and  definite  bound- 
ary in  a  lanEe  tract  of  land,  holds  posses- 
sion for  bis  lessor;  and  hia  pcHsseeelon 
Inures  to  tbe  benefit  of  the  lessor  as  to  tbe 
whole  of  the  land  covered  by  the  deed  un- 
der which  he  claims  title.  RufBn  v.  Over- 
by,  ante,  261,  (decided  at  this  term,)  and 
casea  thwe  cited.  A  vendee  in  poraeaslon 
undw  a  enntract  of  purchase  Is  in  privity 
with  his  Tendor,  and  is  entitled  to  have 
the  time  when  be  held  poesesslon  under 
his  vendor  added  to  that  after  receiving 
his  deed  in  determining  whether  colorable 
title  has  matured  Into  a  perfect  title  by 
posseesion.  The  posBeseion  of  the  plain- 
tiffs under  contract  for  title  was,  up  to  the 
time  of  the  execution  of  the  contract  and 
taking  of  the  deed,  the  possemion  of  their 
▼mdors,  and  Inured  to  the  benefit  of  the 
vendees.  Just  as  if  they  were  tenants  of  tbe 
particular  tract  of  land  contracted  to  be 
sold ;  and  after  tbe  deed  to  them  the  pos- 
session under  color  continued ;  so  that  if, 
from  the  time  that  actual  possession  was 
taken  by  Javan  Davis,  under  thewcecutors 
ol  Love,  in  whom  was  color  of  titie,  there 
was  conttnnous  possession,  the  colorable 
title  of  the  plaintiffs,  and  those  under 
whom  they  held,  was  ripened  luto  perfect 
title.  Avent  v.  Arrington.  10  S.  E.  Rep. 
991,  (decided  at  ttals  term,)  and  the  au- 
thorities tiiwe  cited.  There  la  no  error. 


Bbntlet  et  al.  v.  Cbbnsbaw. 
(Aiimmc  Court  of  Q^rgia.   April  2t,  1800.) 
Bales  ukdbr  Exbcutioit— Injuvotiox— Evi- 

PlainUfls  prayed  an  tajDQotion  against  tbe 
■ale  of  tbeir  property  under  exeoutton  by  a  oonsta- 
ble,  and  alleged  that  aotioas  were  brongnt  against 
tbem  OD  two  drafts  aooepted  by  them,  and  it  waa 
agreed  that  tbe  oases  should  be  tried  together,  but 
that  separate  verdicts  should  be  returned ;  that  the 
jury  returned  butoaeverdlcfforthe  amountsned 
for, "  on  whtoh  two  Judgments  were  entered,  un- 
der wblch  two  exeoutioDs  issued,  and  were  levied 
on  tbe  property;  that  the  couBtable  refused  to  ao- 
Mptthe  forthcoming  bond,  with  ample  security, 
tendered  by  plaintiffs,  and  was  proceeding  to  sell 
the  property:  and  that  he  and  his  sureties  were  in- 
solvent. Defendant  denied  that  any  agreement 
bad  been  made  as  to  separate  verdicts  In  the  ac- 
tions against  plaintiffs,  and  alleged  that  they  re- 
fused to  allow  the  verdict  to  be  amended.  H!e  de- 
nted that  be  and  hia  sureties  were  iosolvent,  and 
alleged  tiiat  the  Boonrity  tendered  by  plaiatifla  on 


their  forthoomlna:  bond  wu  not  avfllidaDt.  Betd, 
that  It  was  witbui  tbe  dlioreUoa  of  theoout  to  re- 
fuse the  inJancUon. 

Error  from  supnlor  court,  Fulton  comi- 
ty; Mabshall  J.  CuBKB,  Jufl^e. 

J.  M.  Bentley  &  Co..  on  February  SB, 
1800,  presented  their  petition  to  tbe  snpe- 
rlor  court  for  injunction  and  maodajnw 
against  B.  B.  Crenshaw,  constable  of  the 
723d  district  O.  M.  of  Fulton  county,  who 
answered  the  same;  and  opon  bearing, on 
March  Slat,  it  waa  ordered  that  the  prater 
for  injunction  be  denied,  and  the  petition- 
ers excepted.  The  case  made  by  them 
was.  In  brief,  as  follows:  On  Jaly  30,  18S9, 
tbe  Baxter  Stove  &  Mannfactnring  Com- 
pany brought  two  suits  against  petition- 
ers In  thf*  Justicecourtof  thedlstrlct  above 
named,  upon  two  drafts, — one  for  $61.90. 
dated  June  28,  1888,  at  four  montbs  after 
date,  drawn  by  the  Baxter  Company  npun 
petitioners,  accepted  by  tbem,  aod  in- 
dorsed by  the  Baxter  Company,  and  atoo 
by  tbe  American  National  Bank  of  Bir- 
mingham, Ala.,  for  collection;  the  other 
for  $56.56.  dated  August  12,  1888.  at  four 
months  after  data,  drawn  by  the  Baxter 
Company  upon  petitioners,  accepted  by 
them,  and  Indorsed  by  the  Baxter  Com- 
pany, and  also  by  the  Birmingham  TruKt 
&  Savings  Company  for  coUeeUon.  Ttaeae 
Baits  were  defended  on  tbe  gonnda  that 
tbe  drafts  were  given  for  stovee,  six  or 
seven  of  which,  when  delivered,  were 
broken,  and  of  no  value,  making  a  dam- 
age of  $53  to  petitioners,  and  that  upim 
such  delivery  they  wrote  to  the  Baxter 
Company,  telling  them  the  condition  of 
the  stoves,  and  asking  what  to  do  about 
it,  but  lec^ved  nu  reply  to  this,  nor  to  a 
snbReqnent  letter.   Upon  the  readltlon  of 


Judgments,  petitioners  appealed  the  ci 
to  a  Jury  In  the  Justice  court  on  Angnet 
17, 1889.  On  November  16, 18S9,  the  casee 
came  on  to  be  tried ;  and  counsel  for  both 
sides  agreed  that  the^y  be  tried  together 
before  the  same  Jury,  and  that  the  Jury 
render  a  separate  verdict  In  each  case. 
The  trial  took  place,  but  the  Jnry  retnmed 
but  one  verdict,  which  waa,  "For  tbe 
plaintiff,  the  amount  aued  for,  and  coste 
of  suit, "  and  was  not  wrlttra  npon  tbe 
papers  of  either  case,  but  upon  a  separate 
piece  of  paper,  and  did  not  specify  in  which 
case  it  was  rendered.  It  was  written  for 
the  Jury  by  the  Justice,  who  went  into  the 
Jnry-room  where  they  were  conBtdaring 
the  ctases.  Finally  it  was  returned  into 
court;  aud,  when  tbe  Justice  started  to 
enter  up  two  Judgments  thereon,  connsri 
for  petitioners  objected  on  the  gronnd 
that  there  was  no  verdict  in  either  of  tlie 
cases.  The  Justice  did,  however,  enter  up 
Judgments  in  each,  and  on  Janaai7  37. 
1890.  iasned  two  execntions,— one  for  $$1 .99 
principal  and  $4.15  Interest  to  date  of 
Judgment  at  8  per  cent,  per  annum,  and  all 
further  interest  at  the  same  rate,  with 
costs;  and  the  other  in  like  manner,  bear- 
ing the  same  rate  of  Intereat.  On  Febru- 
ary 5th  these  executions  were  levied  by 
Crenshaw,  the  constable,  upon  a  mule,  a 
pony,  and  a  yoke  of  oxen,  aa  the  property 
of  petitioners,  who  thereupon,  on  I%br«- 
ary  12th,  tendered  to  him  th^twoafll- 
davits  of  illegality  on  the  foUowinc 
grounds:  "(1)  The  executions  wmlesBca 
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Evithout  any  rerdlct  or  Jadfnnsnt  harlng 
>e«n  obtained  from  which  to  laaue  them. 
;2)  It  appears  trom  the  record  that  the 
lulta  were  brought  In  tbe  name  of  the 
}la]ntlir  on  an  acceptance  drawn  by  It  on 
l^endontB,  Indorsed  by  plaintiff,  and  re- 
leived  by  the  banks  in  whom  the  title  was 
treated,  and  the  banks  then  Indorsed  the 
acceptance  to  the  Atlanta  National  Bank 
or  collection.  It  therefore  appears  that 
;he  banks  In  Birmlng'ham  held  the  lesal 
:itle  to  the  acceptances  at  the  time  the 
iDits  were  brought,  and  stlU  hold  It.  and 
litaat  plaintiff  bad  no  interest  In  it.  (S) 
The  acceptances  specify  no  rate  of  inters 
Mst,  but  the  executions  Issued  for  eight  per 
Knt.  interest,  which  Is  contrary  to  law, 
ind  does  not  toUowthepleadtnga."  These 
lleg-alltleB  arenow  pendinK  In  thelnstlce 
:ourt,  and  tb^  stand  for  trial  on  the 
:bird  Saturday  In  March.  After  they  were 
iccepted  and  died  with  the  Justice,  petl- 
:lonerB  tendered  to  Grenshaw.  at  radons 
Jjnes  priorto  and  on  February  24th,  their 
:wo  forthcoming  bonds,  each  in  the  sum 
>f  ¥240,  with  T.  C.  WUIlams  as  security; 
yut  the  constable  refused  to  accept  them, 
ind  deliver  to  petitioners  the  property 
evled  on.  Williams  Is  amply  solvent,  and 
^as  so  found  upon  inrestlgatlon  made  by 
ihe  conataUe  hlmsedf.  But,  although  the 
londfl  hare  been  repeatedly  tendered  to 
aim,  be  has  aa  often  rejected  them,  saylngr 
;hat  the  security  Is  not  good ;  and,  at  the 
nstance  of  the  attorneys  for  the  Baxter 
^^ompany,  he  has  served  petitioners  with 
1  notice  of  an  order  passed  by  the  Justice 
>n  February  22d  for  the  sale  of  the  prop* 
)rty  levied  on  after  advertisement  for 
:bree  days.  It  la  generally  known  in  the 
llstrlct  that  the  executions  are  void  for 
fvant  of  a  verdict  on  which  to  base  them : 
ind,  If  the  property  be  ao  sold,  it  will  be 
It  a  sacrifice,  and  to  the  damage  of  peti- 
:ionerH.  The  constable  is  Inaolvent,  and 
to  are  the  securities  on  his  oflQclal  bond, 
ind  the  Baxter  Company  resides  In  Ala- 
>aiDa.  The  constable  has  no  legal  excuse 
or  not  acc^tlng  the  forthcoming  bonds, 
>i]t  still  refuses  to  do  so,  although  he  has 
idmltted  to  petitioners*  counsel  that  he 
lad  searched  tbeconnty  records,  and  that, 
i^boughhe  bad  found  nothing  against  WIU- 
ams,  he  found  that  be  gave  In  taxes  to 
tbe  amount  ol  $2,800.  He  refused  to  state 
luy  reason  why  Wllilams  was  not  good 
jectarity,  saying  he  wonld  tell  nothing  un- 
ttl  forced  to  do  It,  and  would  go  to  Jail  be- 
!ore  be  wonld  accept  Williams  as  security. 
Ln  fact,  one  of  petitioners  gives  in  for  tax- 
Eitlon  more  than  f6,000  worth  of  prop^y 
rbe  petitioners  pray  for  Injunction  re- 
itralnlng  the  sale  of  the  property,  and  for 
%n  order  requiring  Crenshaw  to  show 
raoaewbyhe  sbould  not  accept  the  bonds, 
ind  that  mandaaaa  be  granted  requiring 
tilm  to  do  BO,  and  to  deliver  tbe  property 
to  tbe  petitioners. 

In  response,  Crenshaw  made  the  follow- 
ing showing:  When  the  two  cases  were 
;alled  to  be  tried  by  the  Jury  In  the  Justice 
*ourt,  the  Jnstice  asked  If  they  should  be 
tried  separately  or  together.  Counsel  for 
r>etitlouerB,  the  Bentleys,  stated  that  they 
[night  be  tried  tognther,  and  this  was 
doDc;  but  there  was  no  agreement  or 
(nexitlon  84  to  separate  verdicts.  The  | 
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cases  were  substantially  the  same.  When 
the  Justice  read  the  verdict,  counsel  for  pe- 
titioners asked  to  Beelt,and  then  objected  to 
it  aa  Illegal  iracanse  It  did  not  sa/  In  what 
case  It  was  given.  Gonnsd  for  the  Baxter 
Company  said  it  could  be  easily  amended, 
end  to  this  petitioners' counsel  objected, 
saying  it  was  too  late.  Williams  Is  not  a 
good  and  solvent  security.  All  his  visible 
assets  consist  of  certain  farm  land  worth 
not  more  than  $760.  Crenshaw  would 
rather  be  aned  for  not  taking  him  as  a 
bondsman  than  tor  taking  him.  The  se- 
caritles  on  Grenahaw'h  omdal  bond,  and 
other  people,  so  advise.  Williams  has  va- 
rious incumbrancea.  In  tbe  way  of  mort- 
gages, etc.,  outstanding.  Crenshaw  denies 
that  he  admitted  that  Williams  was  solv- 
ent, or  that  he  returned  property  for  tax- 
ation as  stated  In  the  testimony  of  peti- 
tioners. They  were  served  with  a  notice 
to  appearand  showcanse  against  the  pas* 
sage  of  tbe  order  for  sale  of  iSie  property 
levied  on,  but  made  no  opposition  to  It. 
The  property  la  live-stock,  and  expensive 
t*  keep;  and  Crenshaw, In  order  to  relieve 
himself  of  responelblllty  on  that  account, 
applied  for  the  order  of  sale  himself.  Tbe 
property  wonld  have  brought  the  average 
price  obtained  at  any  sale  under  l^al  pro- 
cess. The  seearittes  on  Crenshaw's  official 
bond  are  not  insolvent,  bat  are  worth 
over  $6,000.  On  February  14,  1890,  one  of 
petitioners  made  affidavit  that,  owing  to 
tbe  poverty  of  tbe  firm,  they  were  unable 
to  pay  tbe  costs,  and  gave  security  In  car- 
rying these  two  cases  to  the  superior  court 
by  certiorari. 

The  petitioners  asaign  error  upon  the 
fuaal  of  the  Injunction,  and  upon  the  re- 
fusal of  the  order  to  compel  the  constable 
to  accept  the  forthcoming  bonds;  upon 
the  ruling  of  the  court  that  tbe  Justice 
court  veidlct  was  anfiiclent,  and  that  two 
Judgments  could  be  entered  up  thereon, 
and  two  executions  laane  therefrom ;  and 
in  not  holding  that  the  va*diet  was  void, 
tite  principal  amount  sued  for  in  the  two 
cases  being  $108.46. 

W.  J.  A  J.  Albert,  for  plaintiffs  In  error. 
MttxaoB  jk  Hill,  for  defendant  In  error. 

SiMuoNS,  J.  The  Judgedld  not  abuse  his 
discretion  inrefoslngthe  Injnnctlon  prayed 
tor  in  this  case.  Judgment  afflrmed. 


Carbine  v.  McCot  at  af. 
(SugireiM  Gourt  q/ Georgia.  Afiil  14^  IMOi) 
^xuTT—CAXOMLLATtoti  OT  DuD— NsauGnoa 
— Lacbbs. 

1.  In  a  auifcfor  the  caaoellatioD  of  a  deed,  th« 
peUtioD  alleged  tbat  platntut  ooatraoted  with  hi* 
wife  tbat  the  should  have  an  estate  In  his  proper- 
ty as  long  as  they  resided  in  H.,  but  tbat  tbe  deed 
should  be  Burrendered  to  blm  on  tbelr  return  to  A. ; 
that  sbe  took  advantage  of  bis  deafness,  and  tna- 
blli^  to  read  or  write,  and  directed  the  aorivener 
to  draw  the  deed  so  as  to  give  b«r  the  fee,  reserv- 
ing to  him  only  a  life-estate;  tbat  be  relied  on  her 
representations,  and  signed  tne  deed  witboot  know- 
ing its  contents,  and  that  sbe  refused  afterwards  to 
surrender  the  deed.  Held,  tbat  tbe  miada  of  the 
parties  never  met  on  tbe  contract  embodied  In  the 
deed,  and  tbe  petition  states  facts  sufficient  to  en- 
title plaintiff  to  the  relief  sought, 

S.  Under  saoh  ciroumstancea,  olaiatiff  was  not 

Silty  of  negligence,  as  a  matter  oi  law,  in  slgolog 
}  deed  without  knowing  its  contents. 
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a.  Kor  Is  be  guUty  of  laches  where  he  brlnn 
fluit  within  two  years  after  be  dlacovered  the 
traad,  baTiae  tn  the  mean  time  endeavored  to  per- 
aoade  bis  vlie  to  surrender  the  deed  to  him. 

Error  from  Bupertor  court,  Fnlton 
coonty;  Marshall  J.  Clarke,  Jadge. 

D.  P.  Bin  and  Geo.  S.  Tboma8,toT  plain- 
tiff In  error.  Hoke  A  Burton  Smith,  tot 
defendaatB  la  raror. 

BiUMONB,  J.  1.  Taking  all  tbe  material 
alleeatioiif*  In  the  petition,  which  are  wuH 
pleaded,  to  be  tme,  we  think  the  eonrt 
erred  In  Bastalnlng  the  demurrer  thereto, 
and  dismisslnar  tbe  petition.  According  to 
the  allegations  In  the  petition,  tbe  deed 
signed  b7  the  plaintiff  contained  a  very 
dittferent  contract  from  the  one  which  he 
says  be  made  with  his  wlt«.  The  contract 
which  he  claims  to  have  made  was  that 
his  wife  should  hare  an  estate  in  tbe  prop- 
erty as  long  as  they  resided  in  Memphis, 
bot  upon  their  return  to  Atlanta  tbe  deed 
was  to  be  snrrendwed  by  her  to  him.  The 
deed  gave  to  the  wife  and  her  children  cm 
absolute  title  to  the  property,  and  re- 
serred  to  him  a  life-estate  only.  If  theee 
allegations  are  true,  the  minds  of  the  par- 
ties  never  met  and  agreed  upon  the  con- 
tract  contained  In  the  deed.  Tbe  plaintiff 
alleges,  In  effect,  that  he  was  Induced  to 
sign  the  deed  by  fraud  on  tbe  part  of  his 
wife;  tbat  she  taew  the  terms  <A  the  con- 
tract Qpon  wblcb  they  had  agreed,  but 
fraudulently  Instructed  the  scrivener  to 
draw  up  a  different  contract,  to-wlt,  the 
one  In  the  deed;  that,  on  account  of  his 
Illiteracy  and  deafness,  he  did  not  know 
tbat  she  had  given  to  the  scrivener  differ- 
ent directions  than  those  agreed  upon  by 
them,  bnt  relied  Implicitly  upon  the  affec- 
tion and  fidelity  of  bis  said  wife.  If  ttaey 
bad  agreed  upon  one  contract,  and  the 
wife  had  fraudulently  Instracted  the  scrlv- 
«ier  to  draw  np  another,  and,  on  account 
of  the  illiteracy  and  deafness  of  the  plain- 
tiff, he  did  not  know  of  this.  It  whs  such  a 
fraud  npon  blm  as  a  courtofeqnity  will  re- 
lieve against.  While  the  general  rule  Is  that 
"  a  mistake  of  only  one  of  the  parties  to  an 
Instrument  will  not  Justify  a  reformation 
of  itso  as  to  impose  npon  the  other  party 
obligations  which  he  never  intended  to 
assume,  or  bind  him  to  do  or  to  receive 
what  he  never  contracted  for  or  contem- 
plated;" yet,  while  the  Instrument  will 
not  be  reformed  so  as  to  eOect  such  conse- 
quences, it  may  be  rescinded  or  canceled 
for  the  mistake  of  only  one  of  tbe  parties, 
provided  there  can  be  a  restoration  of  the 
parties  to  their  original  condition.  Where 
either  of  tbe  parties  to  an  agreement  Is 
under  a  mistake,  whether  of  the  facts  or 
the  stipulations  produced  by  the  fraud, 
deceit,  or  Imposition  of  the  other,  and  the 
mlstnku  is  made  to  appear  by  clear  and 
competent  testimony,  equity  will  anhesi- 
tatlngly  afford  the  necessary  relld,  by  re- 
forming the  writing  or  canceling  It,  as  the 
case  may  require.*  2  Warv.  Vend.  802. 
See,  also,  Kennerty  v.  Phosphate  Co.,  21  S. 
C.  220;  Bergen  v.  Ebey,  88  111-  2(59:  Sum- 
mers  v.  Coleman,  80  Mo.  488;  Welles  v. 
Yates,  44  N.  Y.  f>25. 

2.  But  It  Is  argued  tbat  the  plaintiff  is 


not  entitled  to  relief,  because  he  was  guilty 
of  gross  cardessnesB  in  not  knowing  and 
understanding  theterms  of  tbedeed  before 
he  ^gned  It.  Taking  the  allegations  la 
the  petition  on  this  subject  as  true,  we  do 
not  think  that  they  make  such  a  case  of 
tt^llgence  on  the  part  of  the  plaintiff  as 
would  autborixe  a  court,  as  a  matter  of 
law,  to  decide  that  it  was  such  negligence 
as  would  deprive  him  of  relief.  The  alle- 
gations were  tbat  he  was  deaf,  and  coald 
neltherread  nor  write;  that hefaad  Implicit 
confidence  in  his  wife,  and  believed  tbat 
she  would  give  to  the  scrivener  the  terms 
of  tlie  contract  which  they  had  agreed  np- 
on. Nor  did  he  have  any  reason  to  sos* 
pectat  that  time  that  she  hadnotdoneso. 
we  are  not  prepared  to  say  tbat  a  deaf 
and  Illiterate  man,  who  loves  and  trusts 
his  wife,  should  be  charged  with  negli- 
gence under  circamstances  such  as  are  de- 
tailed in  this  petition.  It  would  be  hard 
to  Impose  a  rule  on  a  deal  and  Illiterate 
man,  or  Indeed  upon  any  man,  requiring 
him  to  watch  his  wife  as  he  would  a 
stranger  In  OTdOT  to  prevent  her  from  d^ 
frandlng  him.  If  thedoctrine  of  negligence 
applies  to  fraod  In  a  case  like  this,  It 
should  at  least  bars  been  submitted  to  a 
Jury. 

S.  Nor  do  we  think  tbat  the  plaintiff  Is 
barred  from  bringing  this  cuitlon  by  laches. 
It  la  tme  that  tbe  deed  was  uecnted  tn 
January,  1881 ,  and  tbat  the  salt  was  not 
commenced  until  January,  1897;  bat  It 
can  fairly  be  Inferred  from  tbe  allegations 
In  the  petition  that  tbe  plaintiff  did  not 
discover  the  mistake  In  tbe  deed  until  he 
returned  to  Atlanta  from  Memphis,  some 
time  In  the  year  of  1884.  After  bis  return, 
be  alleges  that  be  asked  his  wife  to  ddlvw 
np  to  him  said  deed  In  com{dlance  with 
her  promise  and  agreement,  and  that  for 
several  days  she  "made  various  evasive 
answers  and  pretexts  for  falling  to  do  so, 
but  finally  she  threw  off  all  dle^ulse  as  to 
her  designs  and  intentions  In  the  premises, 
and  flatly  and  positively  refused  to  deliver 
up  said  deed  to  complainant,  claiming 
that  said  deed  was  an  absolute  deed  and 
conveyance,"  and  that  was  tbe  first  time 
he  bad  any  knowledge  of  the  mistake  In 
the  deed.  It  Is  urged,  howevn-.  tbat  the 
deed  was  recorded  the  day  after  It  was  ex- 
ecuted, and  tbat  put  him  upon  notice;  hot 
he  alleges  In  his  petition  that  he  left  At- 
lanta within  a  week  after  the  deed  was  ex- 
ecuted, and  never  returned  until  1884.  So 
the  suit  was  brought  within  a  little  more 
than  two  years  from  the  time  be  first  dis- 
covered the  mistake.  Taking  Into  con^d- 
eration  tbe  efforts  he  made,  as  aU^^  la 
the  petltlnn,  to  induce  his  wffe  to  give  up 
tbe  deed,  the  efforts  to  procure  it  from  her 
by  other  means  which  he  made  after  her 
refusal  to  deliver  it  to  falm  at  his  request, 
and  tbe  fact  that,  after  be  had  regained 
possession  of  It,  the  deed  was  taken  from 
him  by  force  by  her  and  her  son,  and  the 
dislike  which  a  man  would  naturally  have 
of  bringing  a  suit  against  his  own  wife  for 
fraud,  and  that  her  death  occurred  during 
tbat  year,  we  are  of  the  opinion  that  he  is 
not  barred  by  laches  in  falling  to  bring  bis 
suit  before  be  did.  Judgment  reversed. 
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AI.AUND  et  al  V.  Scott  et  ah 
(Supreme  Court  of  Georgia.  May  17, 1889.) 


IiunniORD  AKD  Tbhawt— B«fff— Dmibmi  Jpb- 

nOKB  OV  THB  PIA.CB. 

1.  Kent,  whether  resting  on  general  or  special 
Hen,  may  be  oolleoted  by  dlstreM  warrant,  (Code, 
I  IVTt  \)  and,  whatever  the  prooew  maj  be  called, 
when  It  Is  snoh  warrant  In  sabatsnee  ft  la  anoh  In 
fact  and  law. 

9.  Any  jastloe  of  the  peace  of  the  county  may 
IsBQe  a  dutresa  warrant.  Code,  {  4088;  Jonas  v. 
WyUa,  Sa  Oa.  74S.  9  8.  £.  Rep.  614. 

5.  If  a  claim  is  interposed,  and  is  returned  to 
the  district  in  which  the  defendant  resides,  and 
the  claimant  goes  to  trial  there  without  objection 
to  the  jurlsdicuon,  he  wiUves  objection.  Tnat  the 
warrant  is  returnable  to  another  district  does 
not  entitle  him  to  have  the  levy  dismissed. 

4.  The  affldaTit  to  obtala  a  distress  warrant 
for  rent,  whether  oa  • seneral  or  spaeialUen,  need 
not  allege  demand.  Coldougb  r.  Hathls,  TB  Oa. 
804,  4  B.  E.  Bep.  7^  Demand  unnecessary  now 
by  express  statute.   Acts  1887,  p. 

6.  The  jury  In  the  Justice's  court  may  correct 
th^  Terdiot  at  the  time  of  retnmlng  it,  and  before 
UicyhavedlapMsedcnrbeeii  discharged,  wheo  they 
have  made  a  miataks  in  writing  itonb 

(SvUaJtna  by  BledtUiy,  O.  JO 

Error  Irom  snperior  court,  Bockdale 
eoanty;  Botktom,  Judge. 

CteOTge  W.  Scott  &  Co.,  as  asaigDees  of 
John  T.  Henderson,  trastee,  who  had 
leased  land  to  one  Abe  Sims,  sued  oat  a 
dlstreas  warrant  asafOBt  said  Sims  for 
rent  due  ander  the  lease.  Under  the  lease 
the  land  was  to  be  planted  In  cotton,  and 
one-fourtb  of  the  cropwas  to  be  paid  to 
the  lessor  as  rmt.  The  affidavit  for  the 
warrant  was  made  by  one  D.  M.  Parker, 
as  agent  for  George  w.  Scott  A  Co.,  and 
averred  the  facts  us  to  the  lease  by  Hen- 
derson, trustee,  to  SlmB,  its  terms,  and  Its 
assignment  by  Henderson  to  affiant,  as 
agent  (or  George  W.  Scott  &  Co.;  that 
the  one-foarth  of  the  crop  reserved  as  rent, 
under  the  lease,  of  the  value  of  $60,  was 
due  and  nnpald ;  and  that  said  rent,  in 
consequence  of  said  assignment,  was  due 
to  said  George  W.Scott  &  Co.  Itdoes  not 
appear  In  what  militia  district  the  oath 
was  made.  The  magistrate  Issued  an  ez- 
ecotion  for  the  amount  demanded,  return- 
able to  the  justice's  court  "of  the 476  dis- 
trict Q.  M.,  said  county."  The  execution 
was  retamed  as  follows:  "I  have  this  day 
executed  wlthla  distress  warrant  by 
levying  on  one  bale  of  cotton  and  seed 
out  of  the  same,  as  the  property  of  Abe 
Sims.  This  November  6,  1884.  W.  A. 
Wakdlaw,  L.  C."  H.  p.  &  D.  M.  Almand 
interposed  a  claim,  which  was  returned 
to  district  475  ol  the  same  county.  On  ap- 
peal from  the  Judgment  of  the  magistrate 
as  to  this  claim,  the  claimants  moved  to 
dlamlsB  the  levy  **  (1)  because  neither  the 
affidavit  itf  foreclosure,  nor  the  evidence, 
shows  that  demand  for  payment  wasmade 
by  the  owner  or  his  agent;  (2)  because 
the  affidavit  did  not  allege  when  the  rent 
became  dne,  nor  whether  It  became  due 
beforeforeclosure  ornot;  (3)  becausethere 
was  no  evidence  that  the  cotton  claimed 
was  the  cotton  levied  on,  or  that  It  was 
raised  on  the  land  in  question ;  (4)  because 
the  evidence  showed  that*SlmB  resided  In 
475  district  G.  M.,  and  not  In  476  dis- 
trict G.  M.,  to  -which  latter  district  the 
e.  A.  was  retnmable  on  l*s  face;  (fi)  be- 


cause the  law  and  the  evidence  demand  m 

verdict  for  claimants.  * 

The  motion  was  denied  on  the  ground 
that,  the  case  being  on  appeal,  it  was  for 
the  Jury  to  d<H!lde  all  the  qneetions  in- 
volved,  both  of  fact  and  of  law.  George 
W.  Scott  &  Co.,  plaintiffs  In  the  distress 
warrant.  Introduced  In  evidence  the  affi- 
davit of  foreclosure,  and  execution  and 
return  thereto,  the  lease  from  -lolm  T. 
Henderson,  trastee,  to  Abe  Sims,  and  the 
assignment  oi  the  lease  to  Parker,  as 
agent  for  plaintiffs.  W.  A.  Wardlaw  tes- 
tiOed  that  he  was  constable  of  district 
476,  Rockdale  county,  and  that,  as  such, 
he  levied  on  a  lot  of  cotton  in  the  pos- 
session of  Abe  Sims;  that  at  the  time  of 
the  levy  the  cotton  was  on  a  road  tn  said 
district,  and  was  carried  to  acerts^  gin, 
but  that  witness  did  not  follow  the  cot- 
ton to  the  glQ.  Wardlaw  further  testified 
that  the  claimants  stated  that  the  cotton 
levied  on  was  theirs,  and  gave  bond  and 
affidavltfor it.  D.F.Carrtestlfledthatthe 
cotton  was  raised  by  Abe  Sims  on  land  In 
dietrict476,  Rockdale  county,  but  that  Sims 
lived  in  district  476,  and  that  witness  saw 
Sims  putting  the  cotton  on  a  wagon  In 
the  field  where  it  was  raised.  Cur  and 
Parker  both  testified  that  they  did  not 
know  that  the  cotton  levied  on  was  the 
cotton  In  Issue.  After  the  Jury  had  made 
up  their  verdict,  they  changed  tt  of  their 
own  motion,  before  the  panel  was  dis- 
solved, and  explained  that  they  Intended 
to  find  the  cotton  subject  to  the  execu- 
tion. 

A.  C.  MeCalla,  (or  plalntlfls  In  error.  J. 
N.  Qienn,  for  defendants  In  error. 

Judgment  affirmed. 


CuMBBRs  V,  State. 
(SuprwiM  Oourt  ^  Oeorvfo-  Ai^l  SI,  1880.) 
OoirornoirAL  Sils— Salb  bt  FDSoaASSK— Bvi- 

DBKOB— iNBTBUOnOlTB. 

1.  Where  trial  is  had  upon  aocusation  founded 
on  affidavit,  there  can  be  no  conviction  unlnaa  It 
appears  that  the  offense  was  committed  before  tbs 
making  ol  the  affidavit  obarging  its  oommlssiOD. 

2.  The  neoessary  elements  of  venue  most  be 
establlBhed,  either  1^  direct  or  (droumstantlal  evt 
dence,  with  due  certainty. 

8,  Where  the  sale  of  a  chattel  Is  conditional, 
the  vendor  reserving  title,  he  is  under  no  duty  to 
the  vendee  to  reoord  the  omtract  of  sale,  or  talw 
other  mecautlon  against  loss  from  any  wrongful 
sale  M  the  property  wbioh  may  be  made  hy  the 
Utter. 

4.  Where  there  is  no  evidence  of  good  faith  la 
selling  property  to  which  the  accused  oad  no  title, 
the  request  to  charge  the  jury  that  the  sale  of  de- 
fendant's interest,  made  in  good  faith,  would  be  no 
offense,  ought  to  be  declined. 
(i^/Uobua  by  flkfl  Oourt.) 

Error  from  city  court,  lUchmond  coun- 
ty ;  Eve,  Judge. 

Chambers  was  tried  In  the  city  court  of 
Richmond  county  on  an  accnsatlon  of  sell- 
ing personal  property  held  tmder  condi- 
tional sale,  with  title  retained  and  pur- 
chase money  not  paid,  and  was  convicted. 
He  excepted  to  the  denial  of  a  new  trials 
his  motion  therefor  consistdng  of  the  fol- 
lowing grounds:  "(1,2)  Verdict  contrary 
to  law  and  e  -'idence.  The  evidence  showed 
the  following:  He  signed  an  ordCHLto  tte 
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Nattonal  Gash  Roister  Companr,  dated 
December  19. 1888,  for  a  ref^ater  of  a  cer- 
tain description,  agreeing  to  pay  fl2Sfor 
It  In  flre  Installmenta.  The  order  con- 
daded  with  these  words:  *It  Ib  agreed 
that  the  title  to  the  cash  refflster  shall  not 
pass  until  the  same  Is  paid  for  In  full,  and 
shall  remain  yonr  property  until  that  time. 
This  con  tract  CO  vers  all  agreement  between 
the  parties  hereto.'  The  raster  was  one 
of  a  number  put  on  exhibition  at  the  Au- 
gnsta  exposition  In  the  antumn  uf  3888. 
Defendant  traded  for  It  with  one  Cohen, 
who  was  employed  by  the  company  to  at- 
tend Its  exhibit.  It  was  carried  to  defend- 
ant's saloon  In  Aognsta,  where  it  re- 
mained for  two  weeks ;  and  then  the  com- 
pany's general  agent  went  to  the  saloon, 
carrying  the  blank  order  or  contract  filled 
out,  read  it  to  defendant,  who  daring  the 
reading  pat  bis  band  to  bis  ear  to  aid  tats 
hearing,  and  then  said:  'Yes,  that  to  It. 
Jost  Uke  a  sewing-machine  contract,*— 
and  signed  it;  this  b€lng  on  the  day  It 
bears  date.  He  paid  the  first  Installment, 
but  no  more,  and  $100  still  remain  due  and 

Rayahle.  Twice  after  the  default  In  meet- 
ig  the  Bccond  pavment,  the  company's 
general  agent  saw  d^endant,  and  asked 
htm  who  was  to  pay  the  notes.  He  re- 
plied that  he  bad  retained  thereglster,  and 
ne  wonld  pay  for  It.  This  agent  had  had 
no  talk  with  defendant  prior  to  taking  the 
contract  to  his  ftaloon  for  signature.  Was 
In  there  several  times  afterwards.  Defend- 
ant subsequently  sold  the  register  and  aft- 
erwards admitted  that  he  had  done  so,  aa 
well  as  the  fact  that  he  signed  the  con- 
tract. The  Instrnmeut  bears  no  entry  of 
record.  Defendant  Introduced  no  evidence, 
but  made  a  statement,  the  material  por- 
tion of  which  is  that,  when  the  trade  tor 
the  register  was  made,  nothing  was  said 
about  reserving  the  title;  that  when  the 
comoany's  general  agent  and  Cohen,  the 
other  employe  mentioned,  came  to  the  sa- 
loon, two  weeks  afterwardtt.  It  was  the 
latter,  not  the  former,  who  prodaced  the 
paper  for  elgnnture.  saying  he  had  tn  ac- 
count for  the  register,  and  wanted  defend- 
ant to  sign  the  order  to  he  sent  to  the 
company,  and  thus  hove  the  matter  kept 
straight;  thnt  defendant  signed  It  with- 
out reading  It,  and  It  never  was  read  to 
him,  nor  was  anything  then  said  about 
reserving  the  title;  that  the  general  agent 
subsequently  had  some  talk  with  defend- 
ant about  the  register,  but  never  read  any 
contract  to  him ;  that  he  also  came  to  col- 
lect for  It,  but  even  then  never  once  said 
that  the  title  was  reserved;  and  that  de- 
fendant never  beard  a  word  about  the 
company's  claiming  to  have  reHcrved  the 
title  until  bis  arrest.  He  to  very  deaf.  (3) 
The  verdict  Is  contrary  to  the  charge  that, 
to  authorize  the]nryto  find  the  defendant 
guilty,  they  must  be  sntlHtled  from  the  evi- 
dence that  he  entered  Into  a  contract  with 
the  vendor  named  In  the  accusation,  while, 
by  the  terms  of  the  purchase,  It  wah  agreed 
and  understood  that  the  title  to  the  regis- 
ter was  to  remain  in  the  vendor  until  the 
purchase  money  was  paid;  that,  with  the 
view  or  Intent  to  defraud  ordefeat  theven- 
dor's  rights, he  sold  the  register;  and  that 
loss  was  thereby  caused  to  the  vendor. 
<4)  The  conrt  erred  tn  refusing  to  chai:ge: 


'The  July  must  find  that  any  loaa  claimed 
to  have  been  sustained  by  the  vendor  was 
sustained  by  the  act  of  the  def^dant.  If 
tf  It  was  caused  by,  or  the  result  of,  the 
act  of  the  vendor  In  falling  to  record  the 
contract  or  otherwise,  that  would  be  his 
misfortune,  and  not  defendant's  wrong,' 
—and  In  chaining  Instead  thus :  The  fail- 
ureof  the  vendor  to  record  the  conlract  of 
sale,  and  his  inability  from  that  cause  to 
follow  the  property  In  the  bands  of  the 
purchaser,  cannot  protect  tbe  defoidant 
Tbe  vendor  bas  the  right  to  stand  on  his 
contract  with  the  defendant,  and  may  re- 
cord it  or  not  as  he  pleases.*  (5)  Tbecourt 
erred  in  refusing  to  charge:  'The  puicbas- 
er  of  personal  property,  to  which  the  title 
Is  retained  by  the  vendor,  may  sell  his  In- 
terest therein  in  good  faltb,  and  commit 
no  offense  thereby.'" 

Foster  A  L&mar  for  plain  tUf  In  errw. 
Flemmittg  A  AlexRnder  and  C.  JET.  CoAes, 
Sol.  Gen.,  for  the  State. 

Blecklet,  C.  J.  1.  We  can  know  tbe 
evidence  only  by  the  brief  of  the  same  sent 
up  In  the  record.  That  utterly  fails  to 
show  that  the  alleged  sale  was  made  be- 
fore the  affidavit  on  whlcb  tbe  aocusatiOD 
Is  founded  was  sw4>m  to.  Tbe  affidavit 
bears  date  April  15th,  and  tbe  trial  took 
place  at  the  May  term  thereafter.  Tbe 
only  evidence  of  any  sale  at  all  Is  by  tlie 
witness  Qoudwln,  who  testified  to  an  ad- 
mission made  by  the  accused,  but  when  tbe 
admission  was  made  does  not  appear.  It 
may  have  been  made  after  or  before  the 
making  of  the  affidavit  apon  which  the 
proceeding  Is  based.  All  that  the  admis- 
sion proves  Is  that  a  sale  bud  taken  plare 
when  the  admission  was  made,  tbe  actual 
time  of  the  sale  not  being  Indicated  by  tbe 
language  used  la  the  admission.  It  foUom 
that  a  new  trial  must  be  granted  for  this 
shortcoming  In  the  evidence.  Botb  the  sale 
and  tbe  admission  may  have  taken  place 
after  the  16th  of  April,  the  date  of  the  affi- 
davit charging  the  offense. 

2.  The  evidence  Is  also  ratbw  va^nie  and 
uncertain  on  the  element  of  venue.  Per- 
haps the  Jury  mleht  have  inferred  that  tbe 
accused  resided  In  Richmond  cotmty.  and 
that  the  sale  took  place  In  that  cuuntr; 
but  wethlnk,  tf  these  propositions  be  tme. 
they  could  and  ought  to  be  brought  out 
tn  a  clearer  light,  either  by  direct  or  rir^ 
cumstantlal  evidence.  There  will  be  oppor- 
tunity for  doing  so  on  another  trial. 

8.  Wherethe  saleof  a  chattel  iscondition- 
al,  the  vendor  reserving  title,  he  to  undtT 
no  duty  to  the  vendee  to  record  the  coo- 
tract  of  sale,  or  take  other  precauthm 
against  loss  from  any  wrongful  sale  of  the 
property  which  may  be  made  bjr  the  lat- 
ter. Tbe  n^nsal  of  the  court  to  charge  m 
requested  on  this  branch  of  the  case  wai 
correct, 

4.  As  there  Is  nothing  In  tbe  erldenre 
tending  to  show  that  the  accused  sold  hi* 
Interest  In  the  property  in  good  faitli 
there  was  no  errcjr  In  retasing  to  rbar^ 
the  Jury  on  that  subject  at  the  leanest  ti< 
connsel.  Hto  admission  was  that  be  ha-1 
sold  the  property,  not  bis  interwt  tberrin. 
adding,  with  a  snap  of  hto  flngers,  *G*t 
tbe  mon«y,  U  you  can."  Jod^nent  le- 
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M  DBRAir  T.  STATR. 

{Supnme  CovH  of  Oeoroia.  April  SB,  1890.) 
CuMiKAi.  Law— IzmBXtonon. 
L  It  it  proper  for  the  court  to  Inform  the  Jary, 
on  the  trial  of  a  case  of  assault  with  Intent  to  mur- 
der, that  the  accused  make  a  atatement  in  hit 
own  behalf,  but  that  it  la  not  made  under  oath,  nor 
la  be  snt^ect  toeroaa-examlnation  without  his  con- 
sent. 

8.  A  charge  that  "other  equlTalent  eiroum- 
•tanoea,  *  oe  naed  in  the  statute  defining  voluntary 
manalao^tar,  **  are  each  as  are  e^nal  to  an  assanlt, 
or  an  attempt  ID  ooounlt  a  sBrioos  peraonal  Injnry, " 
Is  correct. 

Error  from  saperlnr  coart,  Clarice  eoan- 
ty:  HmcHiNB,  Judge. 

Tbomas  <ft  Strieklund  and  Lumpkia  & 
Banet,  tor  plalntlfl  In  error.  M.  B.  RnmeO, 
Sol.  Qen.,  for  the  State. 

BiifHONS,  J.  Murray  was  Indicted  and 
tried  tor  the  oftense  of  aasanlt  with  Intent 
to  nrarder,  and  conrlcted  of  sbootlntc  at 
another.  He  made  bis  motion  lor  a  new 
trial  upon  the  Mveral  grunnds  stated 
therpln,  which  was  oromiled  bytheconrt, 
and  he  excepted. 

1.  The  first  three  of  the  grounds  of  the 
motion  are  the  Dsaal  ones,— that  the  ver- 
dict was  contrary  to  the  evidence,  with- 
ont  evidence  to  support  It,  and  contrary 
to  law.  There  was  noerror  In  refusing  to 
Srant  a  new  trial  upon  these  grounds.  It 
the  Jury  believed  the  witnesses  lor  the 
state,  which  they  had  a  right  to  do,  there 
was  an  abtinilance  of  evidence  to  author- 
ise the  finding  of  their  verdict  that  the  ac- 
cnsed  was  gnllty  ot  tbeottmse  of  shooting 
at  another.  The  fourth  ffronnd  of  the 
orisrlnal  motion  was  not  Insisted  apon  In 
the  aranment  here. 

2.  The  first  ground  of  the  amended  mo- 
tion complains  that  the  court  ei-red  in 
charging  the  Jury  that  "the  law  allows  a 
defendant  to  make  such  statement  In  bis 
own  behalf  as  he  may  see  proper.  He 
does  not  make  his  statement  under  oath, 
and  la  not  subject  to  be  cross-examined  by 
the  state's  counsel  without  his  consent  to 
be  so  examined."  It  Is  contended  by 
«oonsd  for  the  plaintiff  In  error  that  the 
court  erred  In  stating  to  the  Jury  that 
the  defendant  was  not  subject  to  be  croas- 
ezamlned  without  hlsconflent.  We  do  not 
think  this  was  error.  It  was  simply  a  quo- 
tation from  the  statute  authorising  the  de- 
fmdantto  make  a  statement  In  a  criming 
case,  and  we  think  the  court  had  a  right 
to  Inform  the  Jury  of  this  fact,  so  as  to  put 
tbem  upon  notice  that  the  statement  was 
ex  parte  on  the  part  ot  defendant. 

8.  Thesecondgroundottheameiided  mo- 
tion complains  that  the  court  erred  In 
charging  the  ]ury  as  follows:  "Other 
equivalent  circumstances,  as  used  In  the 
statute,  [defining  voluntary  man-slaugh- 
ter,] are  such  as  areequalto  an  assault,  oi 
an  attempt  to  commit  a  serions  personal 
Injury, "  etc.  The  exception  taken  to  this 
charge  was  as  tu  the  definition  by  the 
conrtofotber  equivalent  circumstances ; " 
counsel  alleging  that  the  definition  limited 
the  Jury  to  circumstances  In  the  nature  of 
an  assault,  or  an  attempt  to  commit  a  se- 
rious persona]  Injury.  We  do  not  think 
that  this  charge,  property  construed,  could 
bear  soeb  Interpretation.  The  meaning 


of  the  court,  evidently,  was  that  the  other 
circumstances  must  be  such  as  would  pro- 
duce the  same  state  otmlnd  on  the  part  of 
the  defendant  as  would  an  assault  upon 
him,  or  an  attempt  to  commit  a  serious 
personal  Injury,  In  order  to  Justify  the  ex- 
citnnent  of  passion,  and  to  exclude  all  idea 
of  deliberation  or  malice.  In  this  charge, 
it  was  left  to  tbe  Jury  to  determine,  not 
only  whether  there  was  such  an  assault  or 
attempt,  but  whether  there  were  any  cir- 
cumstances other  than  those  otan  assault, 
or  an  attempt  by  the  prosecutor  to  com- 
mit a  serious  personal  injury  upon  the  de- 
fendant equal  thereto;  and,  u  the  Jury 
found  that  there  were  such  circumstances, 
whether.  In  their  opinion,  they  did  In  fact 
Justify  the  excitement  of  passion,  and  ex- 
clude all  Idea  of  deliberation  or  malice. 
We  do  not  think  the  court  restricted  the 
Jury  In  their  consideration  toclrcumatances 
In  the  nature  of  an  assault,  or  an  attempt 
to  commit  a  serious  personal  injury*  but 
that  his  Instruction  to  them  wan  that 
equivalent  circumstances  must  be  such  as 
would  create  the  same  state  ot  mind  on 
the  part  of  defendant  as  would  an  assault, 
or  an  attempt  to  commit  a  serious  per- 
sonal Injury.  We  do  not  agree  with  coun- 
sel that  the  Jury  should  be  turned  loose  In 
cases  like  this,  and  be  allowed  to  say  that 
any  circumstance  proven  In  the  case  would 
be  sufficient  to  reduce  the  crime  trom  mnr^ 
der  to  voluntary  manslaughter.  It  was 
the  right  and  duty  of  the  court  to  instruct 
the  Jury  as  to  what  was  the  proper  mean- 
ing of* other  equlTaleot  circumstances," 
and  not  to  allow  them  to  grope  In  the 
dark  for  the  meaning  of  tbe  words.  It 
was  his  duty  to  Instruct  them  upon  the 
law  of  tbe  case,  and  he  could  not  do  that 
Intelligibly  to  them  without  defining  the 
meaning  of  the  words  "other  equivaleut 
clrcumstpnces. "  The  latter  part  of  the 
charge,  as  recited  Id  this  ground  of  tbe 
motion  for  a  new  trial  as  It  comes  here.  Is 
not  Intelligible,  and  was  not  Insisted  upon 
In  the  argument  before  na.  Tbe  third 
ground  of  the  amended  motion  was  aban- 
doned In  tbe  argumentof  counsel  before  us. 

4.  Tbe  fourth  ground  of  the  amended 
motion  complains  of  a  portion  of  the 
charge,  set  out  In  tbree  pages  of  manu- 
script. There  is  no  specific  allegation  of 
error  made  to  this  long  extruct;  and,  as 
the  alleged  errors  are  not  pointed  out  In 
the  motion,  and  a  large  part  of  the  charge 
seems  to  us  to  be  sound,  we  do  not  feel  It 
our  duty  to  hunt  through  the  charge  for 
errors.  Judgment  affirmed. 


OuvBB  V.  Cbancb  et  ah 
(Supreme  Cowrt  of  OeorgicL   April  88, 1880.) 
HcBBAiro  Aim  WrTB — Wifb's  Sefabatb  Estats — 

AOBMCT  or  HUBBAHD. 

1.  An  adminlstrstriz  of  tbe  estate  of  her  sec- 
ond huaband  can  recover  from  it  tbe  rente  and 
profits  of  her  indlridnal  property,  and  alao  of  that 
of  which  she  had  charge  as  guardian  of  her  child 
by  her  first  husband,  of  which  her  aecond  husband 
took  posaessLon  at  the  time  of  their  marriage,  and 
did  not  ar^couat  to  her  for  the  rents  and  profits 
during  his  life-time. 

2.  Where  tbe  husband  takes  poaseasloo  of  the 
wife's  property  under  auch  circumstances,  bebe- 
oomes  her  general  agent,  and  is  aooountable  to  bar 
ft*  the  income  and  proflu.  .^.^^^  GoOgle 


666 


SOUTHEASTERN  HEFORTEB.  Vol.  11. 


(Ga. 


8.  In  a  nit  to  reooTsr  Uwm  rents  ud  profits 
tnm  his  estate  after  his  death,  it  Is  oompeteot  for 
plaintiff  to  addace  evidence  as  to  the  rental  value 
of  the  property  Id  order  to  show  what  profits  were 
made  bv  the  husband. 

4k  The  husband,  as  {reneral  agent  of  the  wife 
In  the  management  of  ner  proper^,  occupies  a 
fiduciary  relation  towards  her,  and  the  statute 
of  limitations  Is  not  a  bar  to  a  suit  to  recover  the 

Brofits  for  which  he  failed  to  account  during  his 
fe-tlme. 

5.  The  estate  of  the  husband  Is  entitled  to  no 
credit  for  the  maintenance  of  plaintiff's  child  by 
her  first  husband  when  the  evidence  shows  tliat 
he  did  not  intend  to  make  snob  charge. 

Appeal  from  Bnperior  eonrt,Barke  coun- 
ty ;  RoNBT,  Jadfse. 

The  exceptions  pendente  lite,  referred  to 
In  the  opinion,  are  as  follows  in  the  official 
report:  "  (1)  Errorlnconflrmlngthercftort 
as  to  charges  against  the  estate,  for  the 
years  1880  and  1881.  lor  rents,  mules,  cot- 
ton seed,  and  balance  on  settlement  with 
May  Gordon:  thwe  Itpms  being  barred  by 
the  statote  of  limitations  and  not  b^n£ 
shown  to  be  due.  (2)  Error  In  reluBing  to 
allow  the  estate  reasonable  credit  for  the 
support  of  George  M.  during  the  time  he 
Una  with,  and  was  supported  by,  de- 
ceased. (8)  Error  In  cinstalning  Mrs.  Ham- 
mond's exceptions,  as  the  estate  cannot  be 
held  liable  unless  she  show  that  deceased 
had  not  accounted  for  the  amounts  that 
went  into  his  hands.  (4)  Error  In  refus- 
ing to  apply  this  rale  to  the  claim  of 
Oeorge  M.j  and  in  ■ostaininstheandiloras 
tolt." 

Lovett  A  Dttvla  and  T.  W.  Oliver^  Jr.y  lor 

Slalntlff  in  error.  F.  B.  Miller  and  Joba 
ones  A  Son,  for  defendant  In  error. 

SiMUOMS.  J.  George  M.  Gordon  died 
March  81,1878,  leaving  a  widow,  Elizabeth 
W.,  and  a  daughter,  Maude,  by  a  former 
marriage,  and  a  son,  George  M.,  by  his 
last  marrii^.  Hie  widow  was  appoint- 
ed guardian  of  the  two  children.  Subse- 
quently. Catherine  Kidwell  was  appointed 
saardian  of  Mande;  and  with  her  Elisa- 
beth W.  made  a  settlement,  and  was  dls- 
oharged.  In  November,1879,EIi«abeth  W. 
intermarried  with  Abram  Chance;  and  in 
November,  1886,  he  died.  At  the  time 
Chance  married  Mrs.  Gordon,  he  had  two 
children,  Ina  T.  and  Henry  Thomas ;  and 
by  hie  last  marriage  he  had  three  children. 
Mrs.  Chance  was  appointed  administra- 
trix of  his  estate.  She  filed  her  peti  tlon  to 
the  snperior  court,  alleging  that  Ch&nce. 
upon  their  marriage,  tooli  possession  and 
control  of  all  the  property  owned  by  her 
at  the  time  of  the  marriage,  and  all  the 

Sroperty  held  by  her  as  guardian  of  George 
[,  Gordon,  and  managed  itas  her  agent  un- 
til his  death;  thathe  never  accounted  for 
theincome  or  use  of  thesame;  that  hts  lia- 
bility consisted  of  specific  items  setforth  in 
the  account,  attached  as  an  exhibit,  aris- 
ing from  the  interest,  Income,  and  rental 
of  the  land,  and  the  use  thereof,  and  the 
use  of  the  horses,  mules,  wagons,  etc. 
Some  of  the  Items  of  the  account  had  run 
for  more  than  six  years,  others  tor  a  less 
period.  The  present  action  was  brought 
against  the  cnildreu  Chance  had  at  the 
time  of  his  marriage  with  her.and  against 
her  three  children  bom  after  her  marriage 
with  Chance.  She  prayed  for  the  appoint- 


ment of  an  auditor  to  investigate  and  re- 
port as  to  all  mattera  of  account;  lor  a 
final  amounting  with  her  indlvldaallT,  and 
as  guardian  and  administratrix,  and  with 
the  defendants  as  heirs  at  law ;  and  for  a 
decree  that  she.  as  administratrix,  pay  her- 
self what  was  due  her  as  an  individual 
and  as  guardian  out  of  this  estate.  She 
prayed  also  for  final  distribution  of  the  es- 
tate, and  for  general  relief.  Guardians  ad 
litem  were  appointed  for  the  minor  chil- 
dren. The  guardian  of  Chance's  children 
by  the  former  wife  answered  the  petition, 
and  denied  that  the  estate  was  indebted 
to  the  petitioner  as  alleged,  and  asserted 
that  she  did  not  attempt  to  account  for 
money  received  by  her  from  Chance  In  bis 
life-time,  and  that  she  allowed  his  estate 
no  credit  tor  any  expenditure,  repairs, 
taxes,  or  insurance  on  the  property  claimed 
to  belong  to  her,  and  to  have  been  used  bj 
Chance;  that,  In  managtng  the  lands. 
Chance  acted  as  her  agent  and  manager, 
and  that  the  proceeds  therefrom  were 
used  for  the  maintenance  of  her  and  her 
children,  and  the  carrying  on  of  farming 
operaUons,  and  that  his  disbursements 
absorbed  the  Income  arising  from  the 
property ;  thatmost  of  the  charges  stated 
in  the  account  attached  to  the  petition 
were  not  due  by  the  estate;  that  the  in- 
come claimed  to  have  been  prodn<»d  was 
In  excess  of  the  net  profits  reaultlng  from 
its  management;  that  sums  claimed  to  be 
due  the  estate  of  the  minor  George  M. 
were  not  correct,  because  Chance,  from  his 
marriage  to  his  death,  had  the  care  and 
maintenance  of  this  minor,  with  the  ex- 
pense of  which  he  is  not  credited ;  that  be 
was  entitled  to  varioas  large  snms  paid 
out  by  him  for  bis  wife  and  her  ward 
George  M.,  and  that  many  of  the  charges 
for  the  years  1880, 1881,  and  up  to  Novem- 
ber 9.  1883,  were  barred  by  the  statute  of 
limitations.  They  also  made  a  motion  to 
dismiss  the  petition  on  the  ground  that 
the  court  could  not  render  a  Judgment  in 
the  case,  because  the  petitioner  was  set- 
ting npa  claim  against  the  estate  of  whfcb 
she  was  administratrix,  and  attempting 
to  maintain  the  suit  by  making  the  heirs 
of  the  estate  its  heirs  and  representatlveB, 
and  because  the  petition  did  not  set  forth 
a  full  description  of  the  estate,  so  as  to  en- 
able the  court  to  decree  a  full  admlnlstra- 
tlon  and  distribution  as  prayed  for.  This 
motion wasoverruled,  and  an  audltorwas 
appointed.  He  made  a  report  to  the 
court.  In  which  be  found  a  certain  amount 
due  by  the  estate  to  the  ward  George  M.. 
and  found  against  the  petitioner  on  the 
ground  that  the  burden  was  upon  her  to 
prove  the  amount  ol  income  or  profits 
which  had  been  made  by  her  husband  or 
agent,  and  that  she  had  failed  to  do  so. 
Both  parties  excepted  to  thtsreport.  The 
report  of  the  auditor  was  confirmed  as  to 
its  finding  in  regard  to  the  ward  George 
M.,  and  disallowed  as  to  the  finding 
against  the  petitioner,  and  a  new  bearing 
ordered;  and  the  court  directed  as  fol- 
lows: "Upon the  hearing,  each  parlyshall 
be  permitted  to  Introdace  such  new  and 
additioniU  evidence  as  the  law  pmnlts 
upona  rehearing;  the  opinion  of  theeoart 
being,  and  he  so  directs,  that  when  a  new 
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apon  proof  of  tlie  oecDpancy  of  the  prop- 
erty by  Chance  aad  ownenhlp  by  the 
plaintm.  Eltiabeth  W.ChaDce,  (nov  Ham- 
mond,) she  bas  madeontu  primm  ftdecaae 
which  woald  entitle  her  to  recover,  In  the 
absence  ol  proof  to  the  contrary,  and  the 
burden  la  removed  from  her  to  the  defend- 
ante,  who  are  required  to  Bustaln  their 
pleu  that  the  l4^1ttmate  dlBbarsemaits  ab- 
sorbed the  income  arialng  from  tlie  prop' 
erty. "  Exceptions  peadente  Stu  were  filed 
by  the  defendants  to  this  ruling,  and  to 
the  ruling  conflrminif  the  report  as  to 
George  M.  Gordon,  which  will  be  seen  by 
reference  to  the  official  report.  The  audi- 
tor reheard  tbecase,  and,  following  the  In- 
Btructions  given  by  the  court,  reported 
that  the  estate  was  indebted  to  the  peti- 
tioner tor  the  sum  of  $2,142.42,  with  Inter- 
est from  November  9,  1886.  Exceptions 
were  hied  to  the  latter  report,  also,  by  the 
defendants;  and,  upon  the  hearing  there- 
of by  the  court  without  a  Jury,  the  court 
sustained  the  report,  with  the  exception 
of  the  amount  found  due  by  the  estate, 
which  amount  was  reduced  to  the  sum  of 
$1^40.02,  and  a  general  decree  was  entered 
up  in  the  case.  The  defendants  moved  for 
a  new  trial  on  the  several  grounds  set  ont 
In  the  motion,  which  was  overruled*  and 
they  excepted. 

1.  We  think  the  administratrix,  Mrs. 
Chance,  (now  Mrs.  Hammond,)  had  the 
right  to  file  her  petition  against  the  chil- 
dren of  her  husband  Chance  for  an  ac- 
counting and  settlement  of  the  claims 
which  she  allied  the  estate  owed  her  as 
an  individual  and  as  guardian,  and  that 
the  chlldroi,  through  their  guardian  Ad 
litem,  were  proper  parties  defendant,  and 
that  upon  this  petition,  and  the  answers 
filed  thereto,  a  legal  Judgment  and  decree 
could  be  entered,  and  the  estate  in  her 
hands  as  admlototratrix  be  administered 
thereundw.  There  was  therefore  no  error 
In  the  refusal  of  the  trial  Judge  to  dismiss 
her  petition.  Stlckney  v.  Stlckney,  181  U. 
8.  227.  9  Sop.  Ct.  Bep.  9,11. 

2.  One  of  the  main  qnestiouB  argued  be- 
fore ns  for  a  reversal  of  the  Judgment  of 
theconrt  below  was  as  to  the  Instructions 
given  by  the  court  to  the  auditor  when  he 
sent  the  ease  back  (or  a  r^earing  It 
was  aligned  by  counsel  for  the  plaintlir 
In  error  that  uie  rule  laid  down  in  these 
tnstmctlonH  was  wrong,  and  that  it  was 
hieambent  upon  the  plaintiff  in  the  court 
below  not  only  to  show  the  occupancy 
and  use  by  the  husband,  but  that  she  must 
go  farther,  and  show  the  amount  made  by 
the  husband  In  the  use  and  occupation  of 
her  property;  that  the  borden  was  upon 
her  to  prove  that  her  husband  and  her 
agent  not  only  occupied  and  used  the 
property,  but  she  must  also  show  that 
he  had  made  Income  and  profits  thereon, 
and  had  not  accounted  for  the  same.  We 
do  not  fully  agree  with  the  rule  laid  down 
by  the  trial  Judge  In  his  instmctlons  to 
the  auditor,  nor  do  we  concur  with  the 
views  of  the  learned  connsed  tor  the  plain- 
tiff In  error.  The  trial  Judge  seemsto  have 
taken  the  view  that  the  occupancy  and 
use  of  the  land  created  the  relation  of 
landlord  and  tenant  between  the  husband 
and  wife,  and  that  proof  of  the  occupation 
and  use  would  throw  the  burden  apon  the 
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flstoDdaate.  Gonnsel  lor  the  plaintiff  In  er^ 
ror  took  the  position  that  the  husband 
was  the  agent  of  the  wife,  and  therefore 
the  burden  was  upon  her  noton'yto  show 
Qse  and  occupation,  but  actually  to  show 
the  profits  therefrom.  We  do  not  think 
that,  where  the  husband  takes  possseslon 
of  the  wife's  property  under  such  facts  as 
are  disclosed  In  this  record,  the  relation 
ot  landlord  and  tenant  is  created  between 
them.  We  think  the  true  role,  under  the 
tacts  ot  this  case,  was  the  one  which  seems 
to  have  been  adopted  by  the  auditor  on 
the  hearing  before  him.  Where  the  wife 
has  a  separate  estate,  and  the  husband 
takes  possession  of  it,  and  manages  It  for 
her,  he  becomes  her  general  agent,  and  as 
such  Is  accountable  to  her  for  the  Income, 
profits,  or  Interest  which  he  makes  by  the 
use  of  the  pmperty ;  and.  If  he  dies  before 
making  a  settlement  with  his  wife,  she  is 
entitled  to  recoverfrom  his  estateby  prov- 
ing that  be  had  possession  of  the  proper- 
ty,and  by  proving  what  theproperty  was 
worth  (or  rent,  or  what  the  interest  and 
Income  would  be  In  case  it  was  money ; 
and  this  is  especially  bo  where  It  appears, 
as  it  does  In  this  case,  that  the  agent  kept 
no  books,  and  made  no  report  to  his  prin- 
cipal before  his  death.  We  therefore  think 
the  auditor  was  right  when  be  allowed 
testimony  from  the  tenants  tending  to 
show  that  they  rented  the  wife's  land  from 
the  husband  in  certain  years,  and  that 
they  agreed  to  pay  so  much  cotton  tor  the 
rent,  and  what  the  cotton  was  worth; 
and  It  was  also  proper  for  him  to  allow 
other  tenants  to  testify  that  they  rented 
the  wife's  land  from  the  husband,  and 
paid  blm  so  much  money  for  rent  for  a 
year;  and  he  was  right  in  allowing  her  to 
prove  what  certain  ot  tbe  lands  were 
worth  (or  rent,  there  being  some  degree 
ot  presnmptlon  that  the  agent  coold  make 
what  the  lands  were  worth  (or  rent.  Tbe 
hasband  and  agent  having  k^t  no  books, 
and  having  made  no  account  of  his  act- 
ings and  doings  to  bis  wife  before  he  died. 
It  was  perhaps  tbe  only  way  that  the 
auditor  could  arrive  at  an  approximation 
of  the  liability  of  the  husband.  When  the 
wife  or  principal  Bbows  this,  the  agent  can 
relieve  himself  by  showing  either  that  he 
had  accounted  with  bis  principal,  or  that 
he  had  properly  disbursed  the  (und,  or 
that  no  income  or  profits  were  made,  or 
that  the  expenses  exceeded  the  Income. 

S.  The  next  ground  Insisted  on  before  us 
forreversalof  thejudgmentof  theconrt  be- 
low was  the  statute  of  limitations.  The 
trial  Judge  ruled  that  certain  accounts 
which  ran  tor  more  than  six  years  were 
not  barred  by  the  statute  of  limitations. 
We  think  there  was  no  error  In  this  ruling. 
Under  the  facts  of  tbe  case,  tbe  husband 
seems  to  have  been  a  continuous  general 
agent. —  the  manager  of  this  Individual 
property  o(  his  wile,  and  tbe  property  be- 
longing to  her  ward.  The  record  shows 
that  he  took  possession  as  the  general 
agent  of  his  wife  at  the  time  of  bis  mar- 
riage with  her.  and  that  he  managed  it 
for  her  from  that  time  up  to  his  death 
without  ever  accounting  to  her  in  any 
way  for  his  management.  He  thus  occu- 
pied a  fiduciary  relation  to  his  wife,  his 
principal ;  and,  *'  wherever  a  fiduciary  rcda- 
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agent,  the  statute  of  llmitatlonB  does  not 
apply  In  favor  of  the  latter,  and,  in  an  ac- 
tion for  an  account  for  the  principal,  the 
agent  cannot  eet  np  the  statute  as  a  bar. " 
Evans,  Prln.  ft  Ag.  28)1.  (Text^Book  Ser. 
808.)   See.  also,  Wood,  Llm.  Act.  288. 

4.  The  andltor  in  hlB  first  report,  find- 
ing  In  favor  ol  the  ward  of  the  petitioner, 
failed  to  deduct  the  expenses  of  the  ward 
during  the  Itfe-lime  of  Chance  from  the 
amount  he  found  against  Chance's  estate, 
and  this  was  excepted  to;  the  defendants 
claiming  In  their  exception  that  a  reason- 
able credit  should  have  been  allowed  the 
estate  for  the  support  of  George  M.  during 
the  time  he  Ured  with,  and  was  supported 
by.  Chance.  This  exception  wasoverruled 
by  the  court.  The  auditor  reported  that 
he  found  from  the  evidence thatChance did 
not  Intend  to  make  any  charge  against 
George  M.  for  his  maJntenance  while  he 
was  a  member  of  his  family.  If  Chance 
did  not  intend  to  charge  him  for  his  main- 
tenance, these  defendants  cannot  now  in- 
sist upon  such  a  chaise,  because  they 
stand  In  th^r  father's  place;  and,  as  no 
evidence  was  Introduced  by  them  showing 
a  contrary  Intention,  and  this  report  of 
the  auditor  being  ptitna  ikole  true,  the 
Judge  was  right  In  orerrallng  the  excep- 
tion. 

5.  One  of  the  groands  of  the  motion  for 
a  new  trial  Is  that  the  finding  of  the  Jndge 
was  contrary  to  the  evidence  upon  the  ex- 
ceptions of  fact  filed.  We  have  car^uUy 
read  the  evidence  sent  np  In  the  record, 
and  think  it  ISBufflcIentto  sustain  thefind- 
Ing  of  the  Judge  as  a  Jury  upon  all  the  ex- 
ceptions but  one,  In  relation  to  the  Allen 

glace.  It  seems  from  the  evidence  that 
hance  sold  a  house  and  lot  in  the  town 
of  Wayneeborough  known  as  the  "Atta* 
way  Place,"  for  about  98,000,  and  Invest* 
ed  the  mon^  arising  from  that  sale  in  the 
Allen  place,  in  December,  1883,  and  agreed 
to  pay  his  wife  an  amount  of  rent  for  the 
Allen  place  which  would  equal  8  per  cent, 
upon  the  Investment.  Be  died  In  1880. 
The  auditor  in  his  report  charges  bis  es- 
tate with  three  yeara'  rent  of  his  place  at 
¥240  per  year, amounting  in  the  aggregate 
to  9720.  It  seems  from  the  record  tJiat  cer- 
tain cotton  was  raised  upon  this  Allen 
place  In  1886,  the  year  that  Chance  died, 
and  that  Reese,  the  temporary  adminis- 
trator, charged  himself  with  the  proceeds 
of  the  sale  of  that  cotton,  and  that,  when 
Mrs.  Chance  was  appointed  permanent 
administratrix,  Reese  turned  over  this 
money  to  her  as  belonging  to  the  estate, 
and  that  she  receipted  him  foritas  admin- 
istratrix. When  she  made  her  first  retam 
to  the  ordinary,  she  charged  herself  with 
the  amount  of  money  which  she  received 
from  Reese,  the  temporary  administrator, 
"lees  error,  91,150,  cotton  sales  of  Ceorge 
R.  Sibley  &  Co.  belonging  Individually  to 
Mrs.  Chance,  and  Improperly  charged  as  be- 
longing totheestateof  A. Chance."  Itap- 
pears  probable  from  this  return  that  she  got 
the  proceeds  of  the  sale  of  cotton  for  the 
year  her  husband  died ,  1886.  If  that  be  true, 
we  think  that  Chance's  estate  should  not 
liave  been  charged  with  the  rent  of  the  Al- 
len place  for  the  yearls86;  and,  if  we  are 
nght  In  these  vlewa,  it  follows  that  the 


ladRment  and  decree  aretoomuch  by  $240. 
Wetherdore  affirm  the  judgmoitof  the 
court  below,  but  direct  the  trial  Jndge  to 
investigate  this  matter;  and.  if  he  finds 
that  we  are  correct,  to  write  off  the  sum 
of  9240  from  the  decree.  If,  however,  he 
finds  that  we  are  mistaken  as  to  the  re- 
ceipt of  the  proceeds  of  the  cotton  from 
the  Allen  place  for  the  year  1886.  the  decree 
most  be  allowed  to  stand.  Jod^mmt 
afflnnedf  with  directioii. 


Wriohtsvuxb  a  T.  Bt.  Co.  t.  Hoxjues 
et  ux. 

(Swpnme  Oowt  qf  Omrgla.  July  7,  tBBO.) 
AonoHS  ST  Husa&HD  aitd  Wus  Brnnrrmu—Kf- 

IDXHOB. 

1.  When  the  legal  title  is  1b  the  hiMbend.wldla 
the  equitable  b  In  tbe  wifo,  s  joint  action  to  i»- 
oover  for  danuwea  to  the  freehold  cumot  be  mafai- 
telned. 

2.  AdlreotorlnarmUway  oompeoj'wliopartio- 
ipetM  Id  the  location  of  the  load,  aaa  attanrards 
bnjB  land  through  which  It  rons,  la  estopped  from 
recovering  damages  of  the  oompaoy  for  trespoM 
In  locating  itB  road  on  the  land. 

8.  The  fact  that  land  granted  tosraUw^rMoi- 
pany  for  the  location  of  its  tnujki  and  baUdinga  is 
also  used  by  another  company  doea  not  tender  tbe 
former  liable  in  damages  to  toe  grantor. 

4.  Evidence  of  what  plaintiff  conld  have  made 
by  pntting  the  land  to  other  uses  had  defendant's 
tracks  andbQildinKs  not  been  there^  la  InadmlasiMs 
on  the  question  oi  lamages. 

Error  from  superior  court,  Ijaarew 

county;  Robbbts,  Judge. 

A.  F.  Daly,  Felder&  Corker,  and  Bacon 
A  Rutherford,  for  plaintiff  In  error.  J.  E. 
HIgbtowvrt  J.  M.  HtnbbBt  and  HArrtooB  S 
PeepleB,  tor  delaidanta  In  error. 

BLANDroRD,  J.  This  was  an  action 
brought  Jointly  In  the  nameof  Holmesand 
his  wife,  for  the  use  of  Hlghtower,  against 
the  plaintiff  in  error.  Conalderins  tbe  dec- 
laration, we  think  it  was  an  action  brought 
for  damage  to  the  freehold  of  the  plain- 
tiffs. The  case  Is  so  afflicted,  and  abunnds 
with  so  many  complaints,  that  it  la  some- 
what embarrassing  to  know  or  to  t^ 
where  to  commence  the  decision. 

The  evidence  for  the  plaintlS  shows,  and 
without  contradiction,  that  tbe  formal 
legal  tltie  was  in  Holmes,  while  tbe  eqtfi- 
table  title  was  In  his  wife;  that  Holmes 
bought  the  property  at  sheriff's  sale  with 
the  money  belonging  to  his  wife.  Tbe 
deed  of  conveyance  was  taken  to  Holmes, 
so  a  trust  would  thereby  result  to  tbe 
wife.  But  the  action  la  bron^t  iolntly 
in  tbe  name  of  Holmes  and  bis  wile,  and 
under  the  testimony  in  this  case  It  ladeariy 
shown  that  there  Is  no  Joint  tltie  in  Holmes 
and  wife.  Therefore  It  would  seem,  with- 
out more,  there  could  be  no  reeoTcry  by 
the  plaintiffs  in  this  case. 

Again,  the  testimony  shows  tbat  Hlgfa- 
tower,  at  the  time  tbe  railroad  was  lo- 
cated upon  the  land*  (by  which  locatios 
the  damages  are  allied  to  have  accrued 
to  the  plaintiffs,)  was  a  director,  or  one  of 
the  directors,  in  the  rai  road  company, 
and  participated  In  the  location  of  the 
road.  He  afterwards  purchased  tblsland. 
and  took*a  bond  for  titie,  and  tbte  salt  is 
brought  for  his  use.  The  court  hdd  that, 
notwithstanding  thls,he^aBnoteatopped 
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from  reeorerine.  We  an  of  tb«  opflnlon 
that,  n  these  facts  be  true,  there  could 
have  been  no  recovery  for  the  use  of  Hlffh- 
tower.  No  man  can  Induce  a  trespass  to 
be  made  upon  the  lands  of  another,  and 
afterwards  purchase  the  lands,  anA 
cover  damages  for  sach  trespass. 

It  Is  complained  that  the  court  erred  la 
allowing  a  certain  contract  to  be  ^ven  In 
evidence  npontbe  trial  of  tSieease  between 
this  railroad  company,  the  (Antral  Rail- 
road Company,  and  the  Oconee  Boat  Com- 
pany, as  Is  set  out  In  the  record.  We  do 
not  see  what  this  contract,  entered  Into 
between  these  companies,  bad  t<i  do  with 
this  case,  or  how  It  could  illustrate  any 
issne  between  the  parties  to  this  case. 
We  ttalnk,  therefore,  that  the  conrt  erred 
in  admitting  this  testimony.  A  certain 
deed  of  conveyance  from  Holmes  to  the 
plaintiff  in  error  had  been  pat  In  evidence, 
which  conveyed  to  the  railroad  company 
a  right  of  way  over  tbe  lands  of  Holmes ; 
and  it  was  shown  that  Holmes,  at  the 
time  he  made  this  deed,  never  disclosed 
any  Interest  of  his  wife  In  these  lands.  The 
court  below  beld  tbat  If  thlsdeed  conveyed 
to  the  railroad  company  tiie  right  to  lo- 
cate Its  lines,  and  to  establish  its  wharves 
and  buildings  where  they  wereestabllshed, 
yet.  If  this  was  done  to  benefit  any  other 
company,  then  tbis  right  was  not  conveyed 
by  the  deed.  TVe  think  this  Instruction  to 
tbe  ]ury  was  wrong.  If,  lu  fact,  the  rail- 
road company  had  the  right  to  locate  Its 
road,  and  to  establish  Its  wharves  and 
buildings  where  It  did,  nndOTthe  deed  of 
conveyance  of  Holmes  tu  the  company, 
then  neither  Holmes  nor  any  one  else 
would  have  a  right  to  complain  that  this 
was  done  by  the  railroad  companyfor  the 
advantage  or  advancement  of  any  other 
transportation  company. 

It  is  also  complained  that  the  conrt 
erred  In  admitting  testimony,  over  the  ob- 
Jectlou  of  plaintiffs  In  error,  to  show  what 
would  bethevalue  of  wharves  which  could 
have  been  erected  by  Hightower  upon  the 
river  bank;  what  would  have  been  the 
value  of  a  bridge  at  that  point,  per  day, 
per  week,  and  per  year,  If  the  same  bad 
been  built  by  Hightower  over  the  river; 
and  various  other  testimony  of  this  char- 
acter.  We  think  this  testimony  ahoold 
have  been  rejected  by  the  court.  If  the 
railroad  had  norlght  to  locate  Itsraltroad 
upon  this  land,  to  cut  down  the  timber, 
or  tu  pstahllsb  Its  wbarves  and  buildings 
where  It  did.  then  the  only  qestlon  is,  what 
damage  was  done  to  tbe  freehold  thereby? 
If  this  was  a  trespass  on  the  part  of  the 
railroad  company,  what  was  the  condi- 
tion of  the  land  at  the  time  the  trespass 
was  committed,  and  how  much  did  such 
trespass  Injure  the  land?  The  court  could 
as  well  have  admitted  evidence  to  show 
that  Hightower  could  have  built  an  hotel 
on  this  land,  and  that  It  would  have  been 
worth  so  much  per  day,  per  week,  or  per 
year,  as  to  admit  the  testimony  whlcb  he 
did.  Under  tbe  allegations  In  the  declara- 
tion, such  testimony  was  foreign  to  the  is- 
sues raised  In  this  case,  and  should  have 
been  rejected  by  tbe  court.  This  is  all  that 
we  think  It  is  necessary  to  be  said  In  this 
case,  and  tbe  JndgmeDt  of  the  coart  bduw 
Is  reversed. 
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CONLEV  T.  STATB. 

(Suprtme  Court  of  Georgia.   April  85,  189a) 
ToKMmB  JsoFABDT— Sale  or  MoKTaAOBD  Goods 

— £XC»8ITB  FiNEB— EVIDBNCB. 

1.  A  coavtotlon  ooder  an  iDdiotmeot  that  falls 
to  charge  the  veoue  of  tbe  offense,  which  waa  add- 
ed by  amendment  after  the  testimony  was  closed 
and  argument  began,  is  void ;  and  it  Is  not  a  bar  to 
a  subsequent  prosecntiOQ  for  tbe  same  offeasa,  un- 
der Const.  Ga.,  (Code,  |  5000,j  providing  tiiat  no 
peraoD  ahaU  be  put  in  Jeopardy  of  Ufa  or  liberty 
more  than  onoe  for  the  aame  (nfense,  aave  on  his 
own  motion  for  a  new  trial,  or  in  case  of  a  mistrial. 

&  A  oonviotion  of  a  mortgagor  for  selling  or 
dlspoaiog  of  the  mortgaged  property  Id  fraud  of 
the  rights  of  the  mortgagee  can  be  had  nnder  Aet 
Oct  18, 1887,  amending  Code  Ga.  f  MOO,  If  the  sale 
took  place  after  the  passage  of  the  act,  though  the 
mortgage  may  have  oeen  given  prior  thereto^ 

8.  Code  Ga.  (  4600,  inflicting  a  fine  of  double 
the  amount  of  the  mortgage  debt  on  any  mortgagor 
who  sella  or  dlaposes  m  the  mortgaged  propwty 
with  Intent  to  oefiraud  the  mortgagee,  is  not  in 
conflict  with  CooBL  Ga.  (Code,  f  fiOOl,)  forbid^ng 
the  imposition  of  excessive  flnea. 

4.  An  exemplified  oopy  of  a  mortnge  duly  re- 
oorded  is  admissible  wlttaout  proof  ol  to*  OKoeii* 
tion  ot  the  origlnaL 

5.  Exempufled  copies  of  an  execution  and  olalm 
papers  are  admissible  in  evidence,  tho^h  not  un- 
der the  seal  of  the  oourt,  under  Code  (Ja.  {  8810, 
proridlDg  that  the  certificate  or  attestation  of  any 
public  oinoer  shall  give  snfBoieat  authentMly  to 
any  paper  of  racord  In  his  offioe  to  Tendertlw  same 
admissible  In  evidenoe  In  any  court. 

fl.  The  words,  "otherwise  dispose  of  the  prop- 
erty, "  as  used  in  seotlon  4000,  mean  a  dispoution 
In  the  nature  of  a  sale:  and  where  defendant  dis- 
posed of  his  property  to  a  corporation,  and  recog- 
nized Buoh  disposition,  it  is  a  sale  wltMn  the  mean- 
ing of  the  act. 

7.  A  mortgage  given  to  indemnity  a  soretj 
against  loea  may,  under  Code  Ga.  $  3104,  be  tore* 
closed  by  the  surety  when  judgment  is  rendered 
acaiust  him  on  hla  conlraot,  and  such  mortgage  is 
given  to  secure  tbe  payment  of  an  iadebte&ess 
within  the  oontamplatloQ  of  section  4600. 

8.  The  mortgagae  may  testify  as  to  the  amonnta 
paid  by  him  on  the  debt  ror  which  he  became  sure- 
ty for  the  mortgagor,  In  consideration  of  whiob  iba 
mortgage  was  given. 

Error  from  dfcy  court  of  Atlanta;  Van 
Kff8,  Jndge. 

D.  P.  HiU  and  B.  J.  Jordan,  for  plaintiff 
In  error.  F.  M.  O'BrysLa  and  Arnold  &  Ar- 
nold, tor  the  State. 

Blamdford.J.  1.  Tbe  first  «Tor  alleged 
la  that  the  court,  upon  demurrer,  overruled 
the  defendant's  plea  In  bar.  which  was 
that  he  had  before  been  put  In  Jeopardy 
for  tbe  same  ofiense.  The  following  ap- 
pears from  thei'ecord:  Upon  the  former 
trial  the  accusation  did  not  charge  the 
offense  to  have  been  committed  In  the 
connty  of  Fulton ;  and,  after  the  d^end- 
ant  bad  been  put  on  trial  under  this  ac- 
cusation, tbe  Jury  sworn,  testimony  sub- 
mitted, and  argument  of  counsel  In  part 
made,  the  court,  over  objection  of  the  de- 
fendant, allowed  the  accusation  to  be 
amended  so  as  to  charge  that  the  oRense 
was  committed  In  the  conn^  of  Fulton. 
Tbedefendantwas  convicted, and  brought 
the  case  to  this  court;  and  it  was  decided 
that  the  court  committed  error  in  allow- 
ing the  amendment  to  the  accusation  to 
be  made,  and  upon  that  ground  revOTsed 
the  Judgment  of  tbe  court  below.  Conley 
T.  State.  10  S.  E.  Bep.  123.  (October  term, 
1889.)  The  constltutloD  ol  this  state 
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(Code,  S  6000)  provides  that  **  no  perBon 
shall  be  put  la  Jeopardy  of  life  or  liberty 
more  than  once  for  the  same  offense  save 
on  hlB  or  tier  own  motion  tor  a  new  trial 
after  conviction,  or  In  case  of  mlatrlal. " 
Tbere  Is  no  Jeopardy  If  the  indictment  on 
the  former  trial  Is  ao  detective  as  to  be 

Sood  cause  for  arreatlnff  the  Judgment.  1 
Ish.  Crim.  Law,  S 1021;  Whart.  Crim.  PI. 
&  Ft.  (8th  Ed.)  §  507;  Cooley,  Const.  Llm. 
327;  Jones  v.  State,  65  Oa.  625;  Reynolds  v. 
State,  8Ga.6H;  Morrlsette  v. State, 77  Ala. 
71.  If  for  any  reason  the  former  proceed- 
ing Is  void,  and  so  declared  on  motion  ol 
the  accused  for  a  new  trial,  It  Is  no  bar  to 
a  subsequent  prosecution  fojr  the  same  act. 
Such  proceeding  necessarily  Involves  the 
conclusion  that  he  was  not  in  Jeopardy, 
and  it  lano  bar  to  subsequent  prosecution. 
So  we  think  there  was  no  error  in  the  rul- 
ing of  the  court  below  on  this  point. 

2.  The  next  ground  of  error  alleged  is 
that  the  verdict  was  contrary  to  law.  In 
that  the  acts  of  1887,  under  which  the  de- 
fendant was  tried,  were  aii  to  him  ex  post 
Iketo,  not  being  of  force  at  the  time  of  the 
commission  of  theotfense.  The  act  of  1871 
(Code,  SS  4600, 4601, 4601a,)  made  the  fine 
double  the  amount  of  the  debt,  and,  for 
failure  to  pay  Immediately,  Imprisonment 
nut  lees  than  six,  nor  more  than  tw^ve, 
months  in  the  countyjall.  The  act  of  1875 
(page  2)  extended  these  sections  to  Hens 
tor  rent,  etc.  The  act  of  1876  (page  114) 
punished  offenses  against  the  act  of  187S 
according  tosection  4310  of  the  Code.  Sec- 
tion 4600a.  The  act  of  October  8,  1887, 
(page  37.)  amended  section  46U1m  by  strik- 
mg  the  words  "superior  court,"  which 
made  the  section  read  as  follows:  "The 
proper  court  held  for  the  county  In  whicb 
^e  party  violating  section  4600  resides 
shall  have  Jurisdiction  to  try  the  offender. " 
The  act  of  October  13.  1887,  pp.  87.  38, 
amended  section  4600  as  It  originally  ap- 
peared, BO  as  to  make  it  read  as  it  did  be- 
fore the  act  of  1875;  and  the  punishment 
for  not  paying  the  fine  immeiliately  was 
changed  to  confinement  In  the  chain-gang 
or  the  county  Jail  for  a  period  of  not  more 
than  12  months.  Ttaeerldenoe  shows  that 
Conley  sold  and  disposed  of  the  property 
which  is  alleged  to  have  been  mortgaged 
after  Che  passage  of  the  act  of  October  13, 
1887,  above  referred  to,  and  that  prior  to 
such  Bale  a  Judgment  had  been  rendered 
against  him  and  Maher,  his  surety  on  the 
ball-bond,  for  a  snm  over  f6,000;  there  be- 
ing another  surety,  one  Buck.  We  think 
that,  while  Maher  may  have  stood  Con- 
ley's  surety  before  the  pamage  of  the  act 
of  October  13, 1887,  yet  the  offense,  if  any, 
committed  by  Conley,  in  the  sale  and  dis- 
position of  the  property  mortgaged  by  him 
to  Maher  to  save  Maher  harmless  asBurety 
on  hlB  bond,  having  been  committed  by 
Conley  since  the  passage  of  the  last-men- 
tioned  act,  rendered  blm  amenable  to  that 
act. 

8.  It  is  insisted  that  the  Code,  ^  4600,  Is 
unconstitutional,  because  It  imposes  an 
excessive  fine;  the  fine  In  this  ease  being 
96,152.98.  Ko  discretion  is  left  by  the  stat> 
ute  to  the  Judge.  It  Is  an  invariable  law 
and  fixes  the  amount  of  the  fine  at  double 
the  mortgagedebt;  and  It  pays  no  regard 
to  the  drcumstancee  of  the  case,  the  man- 


ner of  fault,  or  the  ability  of  the  party 
to  pay.  It  is  said  that  It  Is  violative  w 
that  section  of  the  constitution  wtiich 
says  excessive  fines  shall  not  be  imposed. 
Code,  §  5001.  The  constitution  (Code,  i 
502S)  expressly  confers  on  the  l^lslature 
power  to  provide  for  the  punishmait  of 
fTaad.and  thereiscertainlynothinsezceaB- 
Ive  in  requiring  the  perpetrator  of  fraud 
to  pay  two  dollars  for  one;  that  Is.  double 
tbeamountot  thedebtsuughtto  beevaded 
by  the  fraudulent  act.  Such  a  measure 
of  forfeiture  or  penalty  would  not  be  un- 
reasonable for  recovery  in  a  civil  action, 
were  such  action  given  by  statute. 

4.  It  Is  further  Insisted  that  the  act  o( 
October  8,]887,lsanconBtitntlonal  because 
it  gives  Jurisdiction  to  the  "proper  court" 
held  for  the  county  In  which  the  offender 
resides.  It  Is  true  that,  if  the  offender 
should  not  reside  In  the  county  wbere  the 
"proper  court"  Is  given  Jurisdiction,  then 
such  court  would  not,  by  force  of  the  act 
itself,  have  Jurisdiction;  but.  If  he  ataonid 
reside  in  each  county,  and  the  offense  is 
also  committed  there,  then  the  "propw 
court,  **  though  It  be  the  dty  conrt,  which 
has  Jurisdiction,  would  bea  court  la  which 
the  offender  could  be  tried. 

5.  It  is  alleged  as  error  that  the  court 
admitted  In  evidence  an  exemplified  copy 
of  the  mortgage  made  by  Conley  to  Haher 
to  secure  and  Idemnlfy  him  agalnat  loss 
as  surety  lor  Conley,  because  there  was  no 
proof  of  the  execnUon  ol  the  orfgioal. 
and  because  there  was  a  material  variaoce 
between  the  paper  offered  and  admitted, 
and  the  mortgage  set  out  in  the  accusa- 
tion. We  do  not  think  this  exception  ia 
well  founded.  There  was  no  need  of  any 
proof  of  theexecutlon  of  theoriglnal  mort- 
gage, because  the  paper  offered  In  evidence 
was  aa  exemplified  copy  of  a  mortgage 
which  had  been  admitted  to  record,  and 
upon  proper  probate.  The  orbrlncU  mort- 
gage Itsdf,  If  it  had  been  offered  in  evi- 
dence, having  been  recorded,  would  have 
been  admissible  under  the  laws  of  this 
state,  because  the  same  had  been  duly  pro- 
bated and  admitted  to  record;  and  we 
think  the  low  of  the  original  mortga;» 
was  saffldoitly  provoi  to  admit  this  sec- 
ondary evidence.  We  think  there  was  no 
material  variance  between  the  mortjcage 
set  out  In  the  accusation*  and  the  paper 
offered  and  admitted. 

6.  It  Is  alleged  as  error  that  the  court 
allowed  Maberto testify  thathehad  signed 
a  bond.— a  replevy  bond, — the  bond  al- 
leged to  have  been  given  In  a  trover  suit. 
The  court,  in  a  note  to  this  ground,  certi- 
fied that  heallowed  thisevldence  to  get  to 
the  Jury  because  the  mortgage  given  b.v 
Conley  to  Maher  recited  the  bond,  and,  if 
he  executed  the  mortgage,  he  was  estop- 
ped from  dmylng  Its  recital.  We  think 
there  was  no  oror  in  aOowlng  this  tes- 
timony. 

7.  It  is  contended  that  the  court  eired  la 
admitting  a  certain  exempUflcatlon  of  the 
execution  and  claim  papers  from  Foltoa 
superior  court  becauee  It  was  not  under 
the  seal  of  the  conrt,  and  that  the  court 
erred  In  admitting  the  original  cxecatloa 
and  claim  papers.  The  testimony  shows 
that  these  original  papers  were  in  the 
handwriting  of  Cunlej,. the  defendant. 

Digitized  by  VjOOglC 


Ca.) 


CONLBT  t.  BTATB. 


«61 


and  tbat  the  dalm  waa  pnt  In  by  hla 

brother,  -vrbo  claimed  the  property  levied 
on  aa  bla,  and  that  It  baa  be^  the  prop- 
erty of  a  certain  newspaper  called  the 
**  Poet-Appeal, "  for  recovery  of  the  poaaea- 
afoD  of  which  the  action  of  trover  waa 
bnmght  by  Thornton,  and  in  which  caae 
the  bond  was  given  by  Conley  with  Maher 
aa  security;  that  the  mortgaae  made  by 
Conl^  to  llaber  to  secure  and  aare  him 
barmleaa  as  snch  surety  waa  npon  his 
property ;  and  that  It  was  the  same  prop- 
erty sold  and  disposed  of  by  Conley.  Un- 
der these  facts,  we  think  the  evidence  was 
admtMlble.  See,  also, Code  S  3816.  No  seal 
required.  Ponder  v.  Bhumans,  80  Ga.  607, 
6  S.  E.  Rep.  502. 

8.  We  do  not  think  there  was  a  fatal  Ta- 
rlance  between  the  Jndgment  alleged, 
$5,714.62  and  coats,  and  that  admitted, 
96,714.62.  The  /r.fb.  Issned  In  addition 
to  thejudgment  forso  muchascoets.  The 
eoats  followed  the  Judgment,  and  the  clerk 
coald  well  have  taxed  the  costs. and  Issued 
execution  fur  the  same.  It  was.  In  effect, 
a  part  of  the  Judgment. 

9.  Itla  allcsedthatthecourterred  Innot 
rnllDg  out  Bfaher's  testimony  relative  to 
the  allied  payment  by  him  on  the  Thorn- 
ton e.  ta.  we  think  there  was  nu  error  in 
allowing  this  testimony.  It  was  perfectly 
competent  for  Maher  to  testify  bntv  much 
he  hud  paid  upon  this  debt,  upon  which 
be  had  become  surety  for  Conley,  from 
whom  be  had  taken  tiie  mort^^s^  to  aa- 
care  and  aave  Mmaell  harmleaa. 

lU.  It  la  complained  that  the  court  erred 
in  admitting  certain  converaatlon  of 
Maher  with  the  defendant;  that  some  of 
Maher's  statements  were  calrulated  to  In- 
jure the  defendant,  and  out  of  them  arose 
nothlngthatcould  be  used  ae a  confession. 
We  think  this  la  a  conclusion  ot  the  plain- 
tiff in  error  nnt  warranted  by  the  facta, 
and  that  there  waa  no  error  in  admltttng 
the  evidence. 

11.  It  is  allied  as  error  that  the  court 
charged  the  Jury  that  "tbe  state  was  not 
bound  to  show  an  actual  sule,  as  tbe  stat- 
ute makes  It  penal  to  aell  orotherwlse  dis- 
pose of  the  properlT*  and  as  the  accusation 
rhargea  that  the  dtfendant  *  did  wM  and 
diHpose  of  to  the  Plowboy  Company."* 
We  see  no  material  error  In  thta  charge. 
The  act  of  December  13, 1871,  entitled  "An 
act  to  make  pvnal  the  selling  of  personal 
property  which  baa  been  mortgaged  as  a 
serarlty  for  the  payment  of  debt,  and  to 
provide  lor  the  pnnlahment  ot  tbe  same, " 
proTidea  In  th»  first  aecticni  thereof  that 
'no  persont  after  having  executed  a  mort- 
gage deed  tu  personal  property,  shall  be 
permitted  to  a^  or  otherwise  dispose  of 
the  same  with  Intent  to  defraud  the  mort- 
gagee. "  Aete  1871-72,  p.  71.  If  the  words 
"or  otherwise  dispose  of  the  same "  are 
matter  different  from  that  expressed  In 
the  title  of  the  act,  in  that  they  have  no 
reference  to  the  "selling "  of  property,  the 
act  to  In  tbia  respect  nnconstftunonai,  and 
this  charge  erroneous ;  but  we  think  these 
words,  "  or  otherwise  dispose  of,  "must  be 
construed  to  mean  c  disposition  of  tbe 
proi>erty  in  the  nature  of  a  sale,  and  not 
in  any  other  manner,  and  that  they  are  In- 


cluded In,  and  ta  effect  the  same  as,  the 
" ailing **  mcDtlcHied  In  the  title  ot  tbe  act. 
End.  Interp.  St.  S  59;  Truas  v.  State,  18 
Lea,  811.  We  therefore  think  there  was 
no  material  error  In  this  part  of  the  charge, 
the  evidence  showing  that  the  property 
was  disposed  ofbytheaccused  to  the  Flow- 
boy  Company,  a  corporation ;  that  he  rec- 
ognised such  disposition;  and  that  the 
same,  aa  may  be  Inferred  from  the  evidence, 
was  a  selling  ot  mortgaged  property,  with- 
in the  meanng  of  the  title  of  tbe  act. 
Code,  5  4600. 

12.  It  Is  alleged  as  error  that  tbe  court 
charged  tbe  Jury  that  a  mortgage  given 
to  Indemnify  bidl  in  an  action  ex  delicto 
was  a  mortgage  executed  to  secure  the 
payment  of  an  Indebtedness.  Itlsinaisted 
that  a  mortgage  givoi  to  secure  the  pay- 
ment of  a  debt  is  one  thing,  and  that  a 
mortgage  given  to  indemnify  a  surety 
against  loss  Is  ouotber  and  very  different 
thing,  and  is  not  such  a  writing  aa  con- 
templated by  the  statute,  and  nut  em- 
braced within  its  terms.  Section  2164  cd 
ttieCode  provldeathat  "if  thn  principal  ex- 
ecutes any  mortgage,  or  gives  other  se- 
curity to  the  surety  or  Indoraer,  to  Indem- 
nify him  against  losa  by  reason  of  hia 
saretyship,  the  surety  or  Indorser  may 
proceed  to  foreclose  such  mortgage,  or  en- 
force such  other  lien  or  security,  as  soon 
as  Judgment  shall  be  rendered  against  him 
on  his  contract. "  Under  this  section,  we 
think  that  when  the  Judgment  waa  ren- 
dered against  Conley  and  uaher,  his  sure- 
ty, it  became  a  debt,  within  tbe  meaning 
of  the  statute  which  provides  for  the  giv- 
ing of  a  mortgage  to  secure  an  indebted- 
ness; and,  where  the  evidence  shows  not 
only  that  snch  Judgment  had  been  ren- 
dered against  Conley  and  his  surety. 
Maher.  but  that  Maher  had  actually  paid 
the  debt,  or  a  portion  of  It,  tor  whicn  be 
had  become  surety,  and  where  be  attet- 
wards  foreclosed  this  mortgageas  against 
Conley,  and  had  execution  IsBoed  thereon, 
before  any  sale  or  disposition  of  tbe  prop- 
erty by  Conley,  we  think  that,  when  Con- 
ley thereafter  sold  and  disposed  of  the 
propeo^y,  be  violated  section  4600  ot  tbe 
Code,  under  which  he  wae  Indicted.  Such 
being  the  case,  therewaa  no  error  in  ruling 
as  the  court  dld;and  refnaing  to  charge  aa 
requested. 

18.  We  have  examined  the  charge  as  a 
whole,  and  we  find  no  error  therein.  We 
think  it  was  a  fair  charge  aa  to  tbe  law 
npon  the  facts  ot  tbe  case. 

14.  We  think  the  court  committed  no  erw 
ror  In  refusing  to  sustain  tbe  demurrer  to 
the  accusation,  and  the  motl<»i  to  arrest 
Judgment,  which  isembraced  substantially 
intbesame  ground.  Tbe lawsupon  which 
the  prosecution  was  brought  are  not  only 
not  unconstitutional  for  tbe  reason  speci- 
fied, but  for  no  other  reason. 

IK.  It  is  Insisted  that  the  rerdlct  la  con- 
trary to  the  evld«ice,  and  without  evi- 
dence to  support  it.  We  have  earefnily 
examined  the  evidence,  and  are  satlefled 
that  there  Is  sufllclent  evidence  to  support 
the  verdict.  We  think,  therefore,  that  the 
court  committed  no  error  In  refusing  to 
grant  a  new  trial.  Judgmoit  affirmed. 
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SiKSB  T.  TlPPINB. 

(SupreiM  Court  of  Qwmia.  April  SI,  I88O1) 

HuBBAMD  AKD  Win— CxntnuL  COSmCBUTIOK— 
CoSDONATIOir. 
The  hnsband'B  right  to  recover  agalnrt  his 
wife's  Beduoer  la  not  barred  hj  his  oontlDuing  to 
live  with  her  after  knowledge  of  her  Inlldelllj. 

Error  from  superior  court,  Tattnall 
county;  Hinbs.  Judge. 

H.  J.  McQee  and  Rogera  A  Potter,  for 
plaintiff  in  error.  Xiee  £QlleBt  tor  defend- 
ant in  error. 

Blandfobd,  J.  This  was  an  action 
brought  by  Tlppina  against  Slkee  for 
crlmtufd  converaation  with  hla  wife.  Un- 
der the  charge  of  the  court,  the  Jury  found 
a  verdict  for  the  plaintiff.  The  defmdant 
moved  for  a  new  trial,  which  was  refoaed, 
and  this  he  alleges  aserror. 

I.  The  defendant  contended  that  Tlppina 
condoned  the  adultery  of  his  wife  by  Urlng 
with  her  after  he  had  found  out  the  same. 
The  court  below  held  that  such  condona- 
tion did  not  bar  the  plain  till  of  his  right  to 
recover,and  tnthia wethlnk  the  courtwaa 
right.  The  conrt  furtberheldtbatlt  waaa 
matter  to  be  taken  Into  couaideratlon  by 
the  Jury  In  mitigation  of  damages,  and  we 
think  thin  holding  was  fully  as  favorable 
to  the  defendant  as  he  had  any  right  to 
expect.  In  the  case  of  Verholf  v.  Van 
Uouwenlengen,  21  Iowa,  4Sl,  the  aupreme 
conrt  of  Iowa  held  that  condonation  of 
the  wife's  offense  of  adultery,  orforgi  veuess 
by  the  husband  of  the  wife,  did  not  bar 
the  plaintiff's  right  to  recover  as  against 
the  adulterer.  The  hasband  may  forgiTe 
the  wife,  and  yet  he  may  not  forgive  the 
author  of  her  defilement,  and  of  bis  loss, 
wrung,  and  injury.  The  def^dfuit  can  no 
mure  defeat  the  action  upon  the  ground  of 
condonation  than  he  could  npou  a  plea  of  re- 
crimination,orthe  ground  tbatbis  accuser 
bad  been  guilty  of  the  same  offease.  See 
Bromley  V.  Wallace,  4E8p.  287;  2  Greenl. 
£v.  g  56.  See,  also,  the  case  of  Sanbum  r. 
Neilson,  4  N.  H.  501,  In  which  cane  It  waa 
said:  "Aa  to  the  circumstances  that  the 
plaintiff  lived  with  his  wife  after  he  had 
knowledge  of  her  want  of  fidelity  to  his 
bed,  this  may  he  evidence  that  he  had  for- 
given her  offense, but  la  clearly  noevldence 
that  he  had  forgiven  the  offense  of  the  de- 
fendant, *  »  *  This  circumstance  could 
be  no  answer  to  the  action. "  See,  also,  2 
Hll.  Torts,  615,  and  Smith  v.  Miibum,  17 
Iowa,  8U.  While  condonation  would  de- 
feat the  plaintiff  in  an  action  lor  divorce 
against  his  wife.  It  is  no  bar  to  an  action 
agaiuBt  her  seducer.  See,  also,  the  case  of 
Stumm  V.  Hummel,  39  Iowa,  483.  The 
court  in  that  case  said  that  if  the  plaintiff, 
after  a  full  knowlege  of  hla  wife's  Infideli- 
ty, continued  to  live  with  her  upon  the 
aame  terms  as  before  hercrlme,  tiiia  would 
be  no  evidence  to  show  that  the  plaintiff 
connived  at  her  Infidelity ;  and  the  plain- 
tiff's forgiveness  of  his  wife,  and  continu- 
ance of  the  marital  relation,  did  not  nec- 
essarily have  the  effect  to  establish  con- 
nlvtince  orassent.  "The  law  will  not  hold 
aparty  remeflllessforan  injury  of  this  kind 
because,  through  the  exercise  of  Christian 
▼irtup,  the  Influence  of  family  Interest,  or 
even  In  the  want  of  what  may  be  regarded 


as  true  manly  spirit,  he  forgives  an  OTring 

wife,  and  trusts  in  her  reformation  and 
promise  of  future  good  conduct  and  vir- 
tue." In  Michael  V.  DuUkle,  84  Ind.  544.  It 
was  held  that  a  husband  may  maintaia 
an  action  of  criminal  conversation,  al- 
though the  intercourse  took  place  ofterhis 
final  separation  from  his  wlfb.  and  al- 
though a  divorce  had  beoi  granted  to  the 
wife  for  the  cruelty  of  the  husband.  We 
think  these  cases  fully  establish  the  propo- 
sition that  the  husband's  living  with  the 
wife  after  knowledge  of  her  criminal  con- 
versation does  not  bar  the  husimnd's 
right  to  recover  against  her  seducers,  and 
therefore  there  was  no  em»r  in  the  chaige 
of  the  court  below  on  this  subject. 

2.  We  think  the  verdict  of  the  Jury  Is 
amply  sustained  by  the  evidence,  and  tuat 
the  amount  thereof  ($1,400)  was  not  exr 
cessive.  Judgment  affirmed. 


Houston  v.  Bbdwinb. 
(i9iipf«iiw  Court  of  Oeorgia.  Avril  14,  ISOO.) 

GOBFOBA.TION8— DiSSOLTmOK— RSOSITSRS. 

Under  Code  (te.  i  1088,  providing  that  on  di*. 
BolutiOD  of  a  corporation  the  auperlor  ooort  may 
appoint  a  receiver  properly  to  aamiaister  the  w- 
set8  of  the  corporation  under  its  direction,  a  r»- 
oelver  thus  appointed  pending  an  action  on  behalf 
of  the  oorporatdon  brought  by  its  treasurer,  is  en- 
titled to  be  made  a  party  plaintiff  to  such  action. 

Error  from  soperior  court,  Fulton  coun- 
ty; Mabbhall  J.  Clarke,  Judge. 

W.  S.  Tbomsoa  and  Hitljrer  A  Bro„  for 
plaintiff  In  error.  P.  L.  My  nutty  for  de- 
fendant In  error. 

Blandfobo,  J.  The  record  shows  that, 
pendluK  this  case  in  the  court  below,  the 
date  City  Loan  &  Building  Association, 
a  body  corporate.  In  behalf  of  which  the 
action  bad  been  Instituted  byUonstoo,  its 
treasurer,  expired  by  the  llraltutloa  of  Its 
charter,  whereupon  Houston,  together 
with  other  stockholders,  applied  fur  a  re- 
ceiver; and  Houston  was  appointed,  and 
as  such  receiver  applied  to  be  made  a  par- 
ty plaintiff.  The  court  refused  to  make 
him  a  party  plaintiff,  and  this  Is  excepted 
to,  and  Is  the  only  error  aBSlgned. 

We  think  that,  under  section  I6H8I  of  the 
Code,  be  was  entitled  to  be  made  a  party 
plaintiff,  and  to  prosecute  the  ease  as  re- 
ceiver for  the  interests  of  all  persons  inters 
ested,  either  as  creditors  or  stockholders. 
It  is  admitted  that  as  such  receiver  he 
could  bring  an  Independent  action;  and, 
if  he  could  do  this,  we  see  no  good  resson 
why  he  should  not  have  been  made  a  par- 
ty, and  allowed  to  pr<wecnte  tt»  case. 
Our  <3ode  declares  that  wherever  there  la  a 
right  there  Is  a  remedy:  and,  whnvver 
the  l^slatnre  fails  to  point  out  a  remedy 
tor  such  right,  it  Is  the  duty  of  the  conrt 
to  frame  lue  remedy.  Cods.  5  SSDB.  Then 

iCodeGfl.SlA88,providesasf(dlows:  "UpMUw 
diesolutiou  <u  a  oorporaUou  for  any  canae,  all  tit 
the  property  and  assets  of  every  description  be- 
longing to  tbe  corporation  shall  constitute  a  fund, 
first  for  the  payment  of  Its  debts,  and  then  for 
equal  distribution  among  Its  memben.  To  this 
end  the  superior  conrt  01  the  county  where  nich 
corporation  was  locaiod  ahsU  have  power  lo  ap- 
point a  receiver,  under  proper  reatrictloDs,  prop- 
erly to  administer  such  assets  under  its  dlrecUoB.  * 
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▼lews,  wa  tiilnk.  are  Baataliied  by  the  caae 
of  Searey  t.  Btabtw,  13  Oa.  487;  also  b/ 
the  eaae  otTalmage  t.  Pill,  •  Paige,  4ll 
Judgment  nvuMd. 


HuNMiuirrr  at  al.*  GomiiihMloiim,  r. 

SroifK,  Ordinary. 
{Supreme  Court  itf  Oeorgia.  M»y  7, 1890.) 
AxannaiiT— Net  Pabtie*— Couutikb. 
Where  a  demurrer  to  the  deolaratioD  was 
■nst^tied  because  plaintiffB  sued  in  their  own 
namea,  as  oomsiiasioDerB  of  a  county,  against  de- 
fendant, as  ordinary  of  another  county,  contrary 
to  Cwiat.  Oa.,  (Code.  $  8389,)  which  reonlres  that 
"solta  by  and  agidnst  a  county  ehall  be  m  the  name 
ttiereof, "  an  amendment  to  strilte  out,  so  as  to  leave 
the  suit  by  and  against  the  counties  by  name,  was 
in  effect  wding  new  and  distinct  parties,  "within 
the  meaning  of  the  prohibiUon  contained  tn  Code 

Error  from  soperlorefnirt,Cobb  eonn^; 
OoBBB,  Judge. 

Tbe  comrtitatlon  of  Georgia  (Code,  $ 
1^33)  requlree  that  "all  salts  by  or  against 
a  coanty ehall  betnthenamethereof and 
section  R480  provides  that  "No  amend- 
ment adding  a  new  and  distinct  cause  of 
action, orDew and  dUtlnct  parties, shall  be 
allowed,  nnlesa  expressly  provided  lor  by 
law." 

CteiK/iier,  TbomeOB  A  Candfer,  for  plain- 
tltls  in  error.  Claj  dk  £iair,  J.  B.  Amxab- 
der,  and  W.  S,  Powers  for  defoidant  In 
error. 

BL.ANDFORD,  J.  The  plaintiffs  in  error 
saed  tbe  defendant  In  error  on  a  elalm 
wbleh  th^  alleged  that  the  connty  of  Cobb 
was  Indebted  to  the  conn^  of  Fulton. 
The  action  waabronght  In  the  name  of  the 
plaintiffs  in  error,  as  co mm IhsI oners  of  the 
county  of  Fulton,  against  Stone,  as  ordi- 
nary of  the  county  of  Cobb.  Upon  demur- 
rer, the  court  dismissed  the  action.  The 

glalntltfs  then  proposed  to  amend  their 
eelaration  by  striking  out  certain  por- 
tloiia  thereof,  which  would  leave  the  action 
as  airalnst  the  county  of  Cobb.  We  think, 
as  decided  by  this  court  In  the  caae  nf  Ar- 
nett  V.  Commissi  oners,  75  Qa.  7H2,  aud  al- 
so in  the  case  of  Bennett  t.  Walker,  64  Qa. 
326,  that  the  amendment  was  properly  re- 
fused, as  the  effect  of  it  would  have  been 
to  have  Introduced  a  new  party,  which, 
under  our  Code,  cannot  be  done  by  way  of 
amendment.  The  eunstltntion  of  our  state 
reqnires  eveiy  connty  to  sue  and  be  sued 
in  the  name  of  tbe  county,  and  when  this 
is  not  done  the  action  cannot  be  sus- 
tained.  And  tbe  Judgment  is  affirmed. 


Covington  ft  M.  R.  Co.  v.  Mayor,  Etc., 

or  Athens. 
{Supreme  Court  of  Georgia.  April  95,  1890.) 
MuKioiFUi  CoBPORATiona — Public  Foliot. 
1.  Charter  of  city  of  Athena,  %  is,  fCode  Ga. 

JTSS,)  which  gives  the  mayor  and  connoil  anthor- 
ty  to  lay  oat  etraete  and  pass  all  ordinances  re- 
speofeliig  them,  and  to  make  any  other  relation 
t&at  ahsU  appear  to  them  necessary  and  proper 
for  the  saennty,  welfare,  and  Interest  of  said 
city,  ocmfexa  no  attthorlty  to  make  a  oontraot  to 
obteia  the  right  of  way  tbrongb  the  dty  for  arall- 
way. 

B.  Sach  oontraot  la  vcdd  as  against  tbe  public 
paUcy  declared  by  Ceaak  Oa.  art.  7,  |  e,  par.  1, 


(Cod&  1 0180,)  which  prohibits  the  legislature  from 
aUowuik  any  municipal  corporation  to  become  a 
stockholaer  tn,  or  appropriate  money  or  loan  Its 
credit  to,  any  company,  corporation,  or  assooiation. 

Error  from  superior  court,  Clarke  coun- 
ty; HuTCHiNs,  Judge. 

B Arrow  A  Tbomaa,  Tbomaa  A  Stiiok- 
landt  and  N.  E.  Harris,  for  plcdntitt  In  er- 
ror. A.  J.  Cabby  for  defendants  in  error. 

Blandfobd,  J.  This  was  an  action 
brought  by  the  plaintiff  In  error  to  recover 
of  the  defendants  In  error  some  f  19,000, 
which  the  plaintiff  alleged  that  tbe  defend- 
ants were  Indebted  to  It  by  reason  of  a  cer- 
tain contract  entered  into  between  the 
parties  in  which  the  defendants  promised 
to  secure  for  tbe  plainttll  a  right  of  way 
through  the  city  of  Athens,  together  with 
certain  lots  o(  land  therein.  In  order  that 
tbe  plaintiff  might  lay  down  Its  railroad 
through  said  city,  and  connect  with  the 
Northeastern  Railroad.  Plaintiff  alleged 
that,  at  the  special  Instance  and  request 
of  defendants.  It  purchased  said  lots  and 
the  right  of  way,  and  built  its  railroad 
through  said  city,  at  a  costof  over  $19,000. 
It  Is  Insisted  that  the  city  of  Atbraa  bad 
authority  to  make  this  contract  by  virtue 
of  Its  charter,  (under  section  IStbereot,) 
which  gave  to  tbe  mayor  aud  council  of 
the  city  of  Athens  authority  to  pass  all 
ordinances  respecting  the  streets  of  said 
city,  to  lay  out  the  same,  or  to  pass  any 
other  regulation  or  ordinance  that  should 
appear  to  them  necessary  and  proper  for 
the  security,  welfare,  and  interest  of  said 
city.  We  see  no  authority  granted  to  the 
city  under  this  section  of  the  charter 
which  would  authorize  the  city  to  make 
tbe  contract  set  out  In  the  plaintiff's  dec- 
laration. 8eeArtBl872,  p.  131.   The  city 
would  have  no  authority,  without  an  act 
of  the  legislature  at  the  time  the  city  was 
chartered,  to  make  any  subscription  to 
the  capital  stock  of  a  railroad  company, 
to  make  any  donation  to  the  cunipuny, 
or  to  pay  for  the  right  of  way  to  be  used 
by  said  railroad.   The  authority  granted 
In  the  charter  to  pass  ordinances  in  rela- 
tion to  the  streets  of  said  city,  or  to  open 
aiid  lay  out  streets  In  the  city,  has  no  r^- 
erence  whatever  to  the  ruad-bed  of  a  ratl- 
roadcompany ;  and,  since  the  adoption  of 
the  constitution  of  1877,  the  legislature  can 
grant  no  such  authority  to  this  city,  or  to 
any  other  city  or  town  In  this  state.  Ar- 
ticle 7.  S  ft>  par.  1,  Const.  Ga.,  (Code,  S 
5180,)  prohibits  tbe  general  assembly  from 
authorising  any  county,  municipal  corpo- 
ration, or  political  division  of  this  state,  to 
become  a  stockholder  In  any  company, 
corporation,  or  association,  or  to  appro- 
priate money  or  to  loan  Its  credit  to  any 
such  compauy,  corporation,  association. 
Institution,  or  individual,  except  for  pure- 
ly charitable  purposes.   It  cannot  be  said 
that  the  money  which  the  railroad  com- 
pany claims  to  be  due  to  it  from  said  city 
is  mon^  due  tor  a  purely  charitable  pur- 
pose, but  the  same  Is  claimed  to  be  due  lor 
the  interest  and  purposes  of  the  railruad 
company  itself.   We  do  not  think  the  dec- 
laration sets  forth  such  a  cause  of  action 
as  would  entitle  the  plaintiff  to  recover, 
and  the  demurrer  thereto  was  rightly  sus- 
tained by  tlw  court.  ThJs  is  wt  a  caw  Iv 
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which  there  1b  anything  In  the  hands  of 
the  defendant  which  It  has  received  or 
made  by  virtue  of  this  illegal  contract,  so 
as  to  come  within  the  rule  claimed  by  the 
plaintiff  In  error,  that,  Inasmoeh  as  the 
railroad  eomimny  bad  to  p^orm  Its  part 
of  the  conti  act,  the  dty  cannot  be  allowed 
to  retain  any  benefit  which  it  received  by 
virtue  of  said  contract.  But,  inasmuch 
as  It  does  not  appear,  or  is  allied  in  the 
declarntlon.that  tlie  city  has  received  any 
benefit  by  virtue  of  this  contract,  even  if 
such  a  doctrine  could  be  applied  to  a  case 
like  this,  the  contract  which  is  sned  upon 
appears  to  us  to  be  void,  as  contrary  to 
the  public  policy  of  this  state,  as  declared 
by  the  seventh  article  of  the  constitatlon 
above  set  oat.  Jndgment  affirmed. 


Southern  Mut.  Ins.  Co.  v.  Thompson. 
(Sufwrnw  Oowt  qf  Oeorgto.  Miy  14,  ISOa) 

Error  from  superior  court,  Bibb  county ; 
GuBTiN,  Judge. 

Rosa  &  AadenoBt  lorplaiatiltB  In  error. 
BW  &  BarzlB  and  if.  5.  Freuauo,  lor  de- 
lendant  in  error. 

SuucoNSfJ.  WberetbetrlaljudKeRrants 
a  first  new  trial,  generally,  this  court  will 
not  scan  ttie  record  closely  bt  order  to  find 
error. 


JONBS  V.  SiKEB  et  al. 

(SupraiM  Court  €f  Oeorffia.  May  14, 1890.) 
CoHTuon— ComiovHATioN— LntiTATioin. 
Defendant**  teatstorgoannitied,  hj  wAUng 
not  under  seal,  the  payment  of  ndaintUTsaxecntion 
against  third  penona.  Snbaaqvently,  in  oonaider- 
ation  of  plaioufTa  extending  the  time,  be  exeoated 
a  promise  under  seal  to  absolutely  pay  the  amount 
forwhloh  the  execution  debtors  were  liable;  bat 
this  latter  promise  was  not  for  as  mnohaa  the  flrst 

Sisranty.  field,  tbat  there  was  s  oonilderatlon 
r  the  promise  nnder  seal,  and  tbat  an  setfon  on 
It  wss  not  barred  forSO  yearn. 

Error  from  superior court,Honston  conn- 
ty;  OnsTiN,  Judge. 

J.  H.  Hall  and  Hardeman  Jk  Davis,  for 
plaintiff  in  error.  A.  S.  Giles,  M.  G.  BaynOt 
and  A.  F.  Harper,lor  defendant  In  error. 

Blandpord,  J.  The  plaintiff  in  error 
brought  hia  action  against  J.  F.  Slkes  as 
the  executor  of  James  Hardison,  and 
against  certabi  other  persona,  as  legatees 
nnder  the  will  of  the  sud  James  Hardison, 
deceased,  to  recover  a  sum  of  money  which 
be  alleged  the  deceased  wan  Indebted  to 
bim  by  reason  of  certain  promises  In  writ- 
ing. The  flrst  is  to  this  ^ect :  "  Georgia, 
Houston  county.  Know  yon  that,  in  con- 
sideration of  the  dismission  of  the  ea.  sa. 
sued  out  by  James  M.  Jones  vs.  A.  J. 
Barnes,  as  well  as  the  payment  to  me  by 
the  said  James  M.  Jones  of  the  sum  of  five 
dollars.  1  herebycovenant  and  agree  with 
him  as  folIowB,  to-wit:  To  asiiumethe 

f»ayment  of  the  S.  fa.  iBBued  from  Craw- 
ord  8Ui>erlor  court,  September,  1866;  said 
e.  fa.  calling  for  four  thousand  nine  hun- 
dred and  seventy-six  dollars  or  there- 
about. It  is  the  understanding  between 
the  above*mentioDed  parties  tbat  no  dls- 
eharse  of  any  deTsndantoC  the  abovaonio- 


tioned  S.  fa.  Is  agreed  to;  that  the  defend- 
ants in  a.  ta.  are  all  held  liable  bweafter 
as  heretofore;  that  this  instrument  la  in- 
tended not  to  waive  any  lien  that  said  fl. 
fa,  may  bave  upon  any  effects  that  be  In 
the  hands  of  any  of  the  defendants;  that 
no  substitution  Is  Intmded ;  but  that,  tf 
Bald  0.  fa.  is  not  paid  off  by  the  parties  lia- 
ble, then  the  said  obligates  himself, 

□pou  the  consIderatlonB  herewlthin  ex- 
pressed, to  pay  off  said  S.  ik.,  and  thereby 
hold  James  M.  Jones  harmless.  [Signed] 
Jakes  Hardison.  "  It  will  be  observed 
that  thla  writing  has  no  date,  but  the  dec* 
laratlon  aJlegea  that  it  was  made  tai  De- 
cember, 1866.  We  think  upon  this  agree* 
ment,  which  is  not  under  seal,  that  Hardi- 
son, the  obligor,  was  bound  to  pay  the  0. 
fa.  mentioned  within  a  reasonable  time 
thereafter,  and  that  his  liability  wosln  the 
nature  of  a  seen rlty guarantor,  so  that  the 
statute  of  limitations  upon  this  written 
promise,  under  the  laws  of  this  state, 
would  be  six  years. 

The  next  written  promtoe  Is  as  follows: 
''«2,000.00.  SJaly.lS72.  By  the  first  day 
of  January  next,  I  promise  to  pay  to 
James  M.  Jones  or  bearer  two  thousand 
dlolars,  with  interest  at  the  rate  of  ten 
per  centum  per  annum  from  the  date  here- 
of, for  value  recdved.  [Signed]  B.  B. 
Barnes.  **  Another  writing  Is  to  the  same 
purport  and  effect,  dated  Sd  July.  1873, 
promising  to  pay  the  same  sum  ol  money, 
and  also  eigned,  "B.  B.  Barnes;"  and 
then  comes  the  following  written  promise: 
"  WliereaB,  James  M.  Jones,  on  the  8d  day 
ol  July,  1872,  did  by  certain  agreement  of 
that  date  give  to  Benjamin  B.  Barnes 
another  and  further  day  of  payment 
upon  a  Judgment  in  Crawford  superior 
court,  wherein  the  said  Jones  Is  plaintiff, 
and  the  said  Benjamin  B.  Barnes,  A.  J. 
Barnes,  and  Wm.  O.  VluBon,  as  adminis- 
trator of  R.  A.  Vinson,  were  defendantn; 
and  whereas,  James  W.  Hardison,  by  his 
agreement  In  writing,  has  substituted 
himself  for  the  said  A.  J.  Barnes,  and  has 
become  liable  In  his  stead  upon  said  indg^ 
ment :  Now,  thereTore,  we,  the  said  Wm. 
O.  Vinson,  administrator  as  aforesaid,  and 
James  W.  Hardison,  hereby  fully  consent 
and  agree  to  all  the  terms  of  said  agree- 
ment between  the  said  Benjamin  B.Barnes 
and  the  aald  James  M.  Jones,  and  hereby 
acknowledge  ourselves  parties  to  said 
agreement.  In  testimony  whereof,  we 
have  hereunto  set  our  hands  and  affixed 
our  seals  this  8d  day  of  July,  1H73.  J.  W. 
Hardibon.  [l.  b.]  W.G.  Vinson.  rL-s.]" 
Wethtnk  this  latter  writing  acknowledges 
the  liability  of  Hardison  to  pay  the  judg- 
ment and  execution  mentioned  in  the  first 
writing;  and  it  may  very  fairly  be  Inferred 
from  these  writings  that  Hardison,  the 
deceased,  thereby  promised  to  pay  said 
Judgment  and  execution,  and  that  the 
same  was  founded  upon  a  further  or  other 
consideration  than  the  writing  flrat  set 
forth,  signed  by  James  Hardison.  By  the 
last  writing.  Hardlson's  liability  was  to 
pay  only  94,000,  and  that  was  extended  tn 
the  Ist  of  January,  1878.  This  was  a  ben- 
efit to  him, and  a  detriment  to  Jones;  and 
we  think,  therefore,  he  was  liable  upon 
these  agreements.  The  last  agreeoMnt  fac- 
ing under  seal,  aad  not  belDg  payaUs  «b> 
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til  the  l«t  of  JamiaiT.  187B,  the  Btatote  ol 
llmltatlonB,  under  the  laws  of  this  state, 
did  not  b^n  to  nm  In  favor  of  Hardlson 
Dntll  tbatdate;  aotherewoald  be  a  period 
of  20  years  from  thatdateb^ore  the  plaln- 
tlU's  right  of  action  would  be  barred.  So 
we  think  there  was  error  In  sustaining  the 
demnrrw  to  the  declaration  or  petition  In 
tbls  ease.  It  appears  that  tne  petition  la 
In  the  nature  of  an  equitable  proceeding, 
and  that  the  same  Is  somewhat  loosely 
drawn ;  but  it  Is  not  subject  to  a  ^ener^ 
demurrer  for  that  reason.  The  plaintiff. 
If  he  thinks  proper,  can  amend  his  petition 
BO  as  to  pray  a  Judgment  against  Sikes  as 
executor  qoModo  aeeiderlut,  and  also,  In 
case  the  estate  In  bis  huids  as  such  execu- 
tor has  been  distributed  Ingood  faith, and 
without  knowledge  of  the  claim  of  Jones, 
to  the  distributees  mentioned  as  defend- 
ants In  this  petition,  that  he  may  have  a 
decree  requiring  them,  out  of  the  property 
and  effects  of  the  deceased  testator,  to  con- 
tribute ratably  to  the  payment  of  plain- 
tiffs debt.  And  the  Jndgmeut  Is  reversed. 


People  ex  rel.  Botbb  v.  Tsaoub. 

{Supreme  Court  oj  North  Carolina,  Hay  10, 
189(1) 

SLeCTIOXB— CORTBBTS — QUAUnOATIOH  09  VOISBS 
— BVIDBNOB— RbOISTRATION— JORT. 

1.  In  quo  warranto  to  try  title  to  an  office, 
where  the  complaint  alleges  that  relator  at  the 
election  reoeived  a  majority  of  the  legal  votes,  and 
was  elected,  trat  that  a  laive  nmnber  of  votes  re- 
ceived by  defendant  were  iUenl,  being  by  mlnon, 
noD-Tflstaents,  etc,  and  that  the  nnmber  of  Ulenl 
Tolas  BO  cast  was  greater  than  the  majority  by 
which  defendant  was  declared  elected,  and  the 
judge  regairea  relator  to  further  give  the  number 
of  the  alleged  illegal  votes,  sna  the  grounde  on 
which  the  charges  of  Illegality  were  rased  as  to 
eaoh  class,  and  when  the  votes  were  polled,  def  end- 
ant  cannot  demand  a  further  order  ret^uiring  re- 
lator to  Ble  a  bill  of  particnlars  setting  forth  the 
names  of  the  lUegal  voters. 

a.  Code  N.  a  ii  ITS^ITSO,  providing  for  the 
mode  of  selecting  and  drawing,  and  the  qnallfloa- 
tlon  of,  jurors,  provides  fbr  their  drawing  for  spe- 
cial terms  bjr  Uie  county  oommissiooers;  the  sher^ 
iff  not  being  required  to  act  except  when  the  com* 
miasioners  neglect  to  act.  Held,  that  where  a  sher- 
iff, who  knows  that  a  cause  In  which  he  is  a  par^ 
Is  set  for  hearing  at  the  next  special  term,  himseu, 
In  aelecUng  the  jurors  for  that  term,  takes  the 
scrolls  from  the  boy  who  draws  them  from  the 
box,  and  reads  them  to  the  oonunissloners,  without 
their  actually  seeing  the  names  themselves,  the  Ir- 
ZBgularity  is  snfBoTent  ground  for  sustaining  a 
dudlenge  to  the  array. 

8.  Under  Code  S.Ci  1788.  providing  that,  In 
order  that  there  nw  be  aoefeotirf jurors,  the 
sheriff  shall,  1^  ordw  of  ooork,  sanunoii,  from  day 
to  day,  of  ttw  by-standers,  other  jurors ;  **  and  Laws 
V.  C.  a.  Ml,  authorising  the  appointment  by 
the  Judge  of  some  sultaUe  person  to  sommoo  ju- 
rors from  the  by-standers,  when  the  sheriff  is  s 
party  to  or  Interested  In  the  action,— the  conrt  may 
appoint  such  person  to  summon  a  new  panel  from 
the  by-standers,  when  a  challenge  to  the  array  has 
been  unstained  because  of  the  Irrwularity  or  the 
sheriff,  who  was  •  parir  to  the  action  to  be  tried, 
in  drawing  it. 

^  Such  aotloa  may  be  taken  br  the  court 
though  the  action  was  pending  before  the  passage 
of  the  aot  of  1S89. 

5.  In  a  contested  election  caae,  after  offering 
evidence  tending  to  show  that  a  voter  voted  against 
a  contewtaat,  aaoh  voter  Is  considered  a  party  In 
latersst  as  sgalast  ssoh  oontastsnw  and  hb  daolsr 
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rations  made  at  or  before  the  thne  of  ToHav,  lend- 
ing to  show  his  want  of  qualiflcatlon,  on  siamlssU 

ble  against  defendant. 

6.  In  such  a  case,  neither  contestant  nor  de- 
fendant can  Object  to  the  testimony  of  the  voter 
alleged  to  have  voted  lUegaUy,  on  the  ground  that 
he  oannot  be  compelled  to  criminate  hbuaetf ,  where 
the  witness  does  not  raise  the  objection  himself. 

7.  It  is  for  the  trial  judge  to  say  whether  the 
evidence  tending  to  show  the  illegality  of  a  partio- 
nlar  vote  is  snfOdent  as  a  foundation  tor  eompel- 
Ung  the  voter  to  tell  for  whom  he  voted. 

8.  Where  It  does  not  ai^ear  from  direol  testi- 
mony for  what  candidate  an  nnquallfled  voter 
voted,  the  fset  may  be  shows  hj  olieumstantlal 
evidence. 

9.  The  fact  that  a  certain  penon  was  ei^Med 
in  handing  out  tickets  for  one  oS  the  contesting 
candidates,  and  for  aO  other  person,  and  that  be 
gave  a  ticket  to  an  elector,  and  "voted  him,"  is 
competent  evidence,  as  tending  to  show  for  whom 
such  elector  voted. 

10.  The  record  of  thoindlotmwtand  oonvlotlou 
of  a  voter  of  a  crime,  previous  to  an  election,  is  adr 
misslble  to  show  tliat  he  voted  fraudulently. 

11.  A  witness  Is  competent  to  testify  to  a  faot 
of  the  truth  of  which  he  says  that  he  feels  "rea- 
sonably certain. " 

13.  In  a  contested  election  oase,  eridenoe  as  to 
how  a  voter  wtrald  have  voted,  or  offered  to  vote^ 
who  was  cdiallenged,  and  who,  "bj  reaatm  of  the 
great  nnmber  of  voters.  fSUed  to  have  his  ohaUanga 
heardt  so  that  he  oonld  la  foot  voU,  is  Insdmlsal- 
ble. 

18.  Evidence  that  a  voter  got  a  ticket  from  a 
table  at  the  polls,  where  only  defendant's  tidDBts 
were  distributed,  and  from  a  Icnown  agent  of  de- 
fendant, and*  came  down  the  line  within  the  ropes 
and  voted, "  is  Buffi<dent  to  go  to  the  Jury  as  tend- 
ing to  show  that  he  voted  for  defendant. 

14.  The  declaration  of  a  voter  that  he  waa  bom 
hi  18t»,  (whloh.  If  true,  would  have  made  him  leas 
than  81  years  old  at  the  date  of  registraUon,)  made 
to  the  registrar  when  first  examined.  Is  adinlsaible 
to  show  that  he  was  a  minor,  tiiongh  he  afterwards 
returned  to  the  registrar  with  a  Stranger,  who 
swore  that  be  was  over  31  years  old. 

IB.  The  testimony  of  the  tax  ooUeotor  of  a  pre- 
set in  which  the  eieotion  was  held,  who  maos  It 
his  duty  to  look  up  every  resident  of  the  preoinot, 
that  a  certain  voter  was  never  there  until  a  few 
months  before  the  election,  and  never  paid  a  tax 
there,  that  the  day  after  the  election  he  saw  him 
buy  a  ticket  for  an  adjoining  state,  and  that  he  bad 
never  returned,  is  properly  submitted  to  the  Jury 
as  teocUng  to  show  that  sndi  voter  never  seqnlrea 
a  residence  in  the  pradnot  to  entlUe  Um  to  vote. 

16.  Where  a  voter  has  been  in  the  habit  of  leav- 
ing his  home  In  another  county  every  summer,  and 
coming  to  the  county  in  which  the  election  was 
held,  for  the  purtKMO  of  working  there,  and  re- 
turning to  the  other  county  after  the  season  was 
ov^,  and  testilles  ttiat  he  considered  the  county  In 
whichtheelectton  was  held  his  hom^  his  true  res- 
idenoe  is  a  question  for  the  jury. 

17.  Where  an  elector  is  allowed  to  deposit  his 
ballot,  the  burden  is  on  one  who  qnestioDS  its  le- 
gaUty  to  establish  his  dtaquaUfloatTiHi  by  a  prepon- 
derance of  the  evidence. 

18.  Code  N.  a  S  9681,  provUlngthat,  if  an  elect- 
or has  previously  regtstered  in  any  precinct  in  the 
county  in  which  he  resides,  he  oannot  again  regio< 
ter  In  any  other  precinct  in  the  county  until  he 
produces  a  oertlnoats  of  the  re^trar  of  tiie  for- 
mer predoct  that  he  has  removed,  and  his  name 
been  stricken  from  the  registration  boO^  applies  to 
bona  fide  residents  Who  aegleot  to  obtun  sneh 
certificate. 

19.  The  registrar  mxr  receive  such  oertifloato, 
and  administer  the  osw  to  the  voter,  while  cot* 
side  the  preoinoi  for  whiidi  he  is  acting,  and  enter 
the  nameon  the  registration  hooka  after  his  return 
home. 

This  was  an  action  tried  at  the  special 
term,  Januanr.  1890,  of  the  Forsyth  supe- 
rior  court,  Hon.  tiaouos  H.Bbown,  Jr., 
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picffldliiflr,  and  WH  commenced  to  try  the 
title  to  the  office  ot  sfaerUf  ot  Forerth 
count?.  The  election  had  been  held  on 
the  6th  day  of  November,  1888,  and  the  de- 
fendant had  been  duly  declared  elected,  and 
was  Inducted  Into  said  office.  The  relator 
of  the  plaintiff  was  the  opposlnsr  candi- 
date, and  claimed  that  Illegal  votee.  had 
been  cast  for  the  defendant  In  SDlflclent 
numbers  to  nullify  his  election,  and  give 
title  to  the  relator.  The  defendant,  on  his 

Eart,  alleged  that  numbeis  ot  Illegal  votes 
ad  been  cast  for  the  relator,  and  that 
tbesesbould  bededucted  from  therelatnr*s 
aggregate.  All  this,  as  well  as  other  per- 
tinent matters,  te  fully  and  particularly 
set  out  in  the  pleadings. 

The  facta  material  to  the  discussion  of 
the  first,  second,  third,  eighth,  ninth, 
tenth,  fifteenth,  and  Hixteenth  exceptions 
are  embodied  In  the  opinion  of  the  court. 

The  plaintiff  filed  a  challenge  to  the  ar- 
ray of  the  Jury  drawn  for  the  said  special 
term,  before  the  Jury  were  called  and  im- 
paneled, and  In  due  time.  Issue  being 
joined  as  to  the  said  challenge  to  the  ar- 
ray, the  same  was  tried  by  the  court,  the 
witnesses belugexaralned  before hishonor, 
the  presiding  Judge;  who,  upon  the  evi- 
dence adduced,  found  the  following  facto, 
the  defendant  offering  no  testimony: 
"  That  a  special  term  of  this  court  was  or- 
dered to  be  held  for  the  trial  of  civil  busi- 
ness, commencing  January  6,  1890,  and 
that  such  court  was  duly  ordered  prior  to 
December],  1889.  That  at  the  December 
(1889)  meeting  of  the  board  of  commission- 
ers of  Forsyth  county  the  board  proceeded 
to  draw  the  Jurors  for  said  sjjieciul  term. 
That  said  jurors  were  drawn  In  manner 
as  follows,  to-wit:  The  board  being  In 
regular  session,  the  sheriff.  M.  E.  Teague, 
the  d^endant  In  this  action,  brought  Into 
the  rommlasloners*  room  a  boy  under  ten 
years  of  age,  and  opened  box  No.  1.  That 
the  boy  drew  out  a  scroll  containing  a 
name  of  a  Juror  from  said  box.  and  handed 
It  to  the  said  sheriff,  who  read  the  name 
thereon,  and  undertook  to  call  it  out. 
That  none  of  the  commlBsloners  read  or 
saw  the  name  on  said  scroll,  and  no  one 
else  did,  except  said  sheriff,  who  immedi- 
ately put  said  scroll  into  box  No.  2.  That 
each  scroll  was  read  and  drawn  in  this 
way,  without  any  one  seeing  the  name 
thei-eon,  except  said  sheriff,  until  24  jurors 
were  drawn  from  box  No.  1  and  put  in 
box  No.  2  by  said  sheriff.  That  there  were 
one  or  two  scrolls  that  the  clerk  to  the 
board,  or  some  other  person,  assisted 
the  sheriff  to  read,  but  no  more.  That  It 
appears  that  nine  (9)  of  said  Jurors  were 
from  Clemmonsville  township,  much  the 
smaller  township  In  the  county,  with  a 
voting  population  of  from  125to  150.  That 
only  one  Juror  came  from  Winston  town- 
ship, which  has  a  voting  population  of 
I.SOO.  and  one  Juror  only  from  South  Fork 
township,  a  very  large  township,  and 
none  from  Kernersville,  another  large 
township.  That  the  chairman  of  the 
board  and  the  clerk  wrote  down  such 
names  upon  the  list  of  Jurors  as  Sheriff 
Teagae  called  out,  and  the  list  was  put  in 
the  hands  of  said  sheriff,  who  summoned 
or  caused  said  Jurors  to  be  summozied. 


That  Clemmonsville  township,  ap  to 
March.  1888,  was  a  part  ot  Davidson  cona- 
ty,  and  by  act  ot  assembly  was  made  a 
part  of  Forsyth  county.  That  at  Septem- 
ber (1889)  meeting  the  commlasioiiwa  ct 
Forsyth  caoeed  the  names  of  &7  pononi 
from  said  township  to  be  placed  In  the 
Jury-box.  That  tbey  selected  said  pctsobs 
from  the  tax-lists  of  1889,  and  whleh  went 
into  the  sheriff's  hands  in  September,  1889, 
and  also  from  a  list  furnished  them  t>y  the 
register  of  deeds  of  Davidson  county  \  and 
also  called  in  one  Womack,  who  resided  in 
Clemmonsville  township,  to  astist  them. 
That  at  the  time  of  the  drawing  of  the 
Jurors  at  said  December  meeting  it  was 
well  known  by  said  Teague,  and  by  the 
people  of  the  county  generally,  that  the 
eauHe  now  on  trial  would  be  tried  daring 
the  first  week  of  the  special  t«rm,  and 
that  the  said  special  term  was  called 
largely  with  the  view  to  afford  time  to  tiy 
this  cause.  It  also  appeared  that  the 
commissioners,  for  more  than  five  past 
years,  have  drawn  the  scrolls  from  box  No. 
1,  and  put  them  in  No.  2,  without  exhaust- 
ing No.  1,  and  that  during  the  past  five 
years  the  scrolls  In  No.  2  have  not  been  re- 
turned to  No.  1.  That  W.  N.  Best  was 
drawn  as  r^nlar  Juror  from  box  No.  1 
for  October  term.  ISSS*  and  that  he  la  now 
also  drawn  as  a  Juror  a«ralD  ont  of  box 
No,  1  for  this  term,  and  the  same  as  to 
one  other  of  the  present  Jurors,  who  was 
duly  drawn  before  for  October  term,  18S7. 
That  the  plaintiff,  Boyer,  was  sheriff  for 
four  years  preceding  the  defendant,  and 
that  he  used  to  be  present  generally  with 
tlie  commissioners  when  Jurors  were 
drawn,  and  sometimes  read  out  tbenames 
on  the  scrolls,  and  sometimes  a  commis- 
sioner did  it,  hut  plaintiff  stated  that  be 
then  had  no  suits  In  court  or  cases  on 
docket.  This  plaintiff  also  testified  that 
he  was  present  a  short  while,  casnally.  at 
September  (18S9)  meeting  of  the  board  of 
commissioners,  when  they  were  revising 
the  Jury-lists,  and  the  chairman  asked  his 
opinion  of  one  or  two  men,  and  be  Kavelt. 
That  he  took  no  part  In  the  proceedings, 
and  was  there  only  a  few  minutes.  It  fur- 
ther appears  that  at  September  meeting. 
1889,  (since  passage  of  the  act  of  IStid.i 
the  board  of  commissioners  of  Forsyth 
county  proceeded  to  revise  generally  the 
entira  Jury  lists  and  boxes,  and  took  nut 
many  names,  and  put  In  others,  and  that 
they  had  the  tax-Uets,  levied  In  Jane,  1889. 
before  them,  and  revised  the  lists  from 
them,  and  that  two  persons,  residents  uf 
Davidson  county,  were  placed  in  eaiJ 
boxes.  The  court  finds  the  above  facte 
from  the  testimony  offered  by  the  plalntill 
on  his  motion  to  challenge  and  set  aside 
the  array.  The  defendant  offered  no  evi- 
dence. In  sustaining  plaintiff's  challenge 
to  the  array,  upon  the  facts  hereinbefore 
stated,  the  presiding  Judge  stated  that  hf 
did  not  find  an  actual,  Intentloaal  fraud, 
but  it  was  very  irregular  and  grosa  negli- 
gence upon  the  part  of  the  board  of  com- 
missioners to  permit  the  defendant.Te8gw. 
to  draw  this  jury  tor  this  speeiBl  ttani. 
called  principally  to  try  this  canse,  and  tu 
solely  read  and  call  ont  the  names  on  the 
scrolls,  uo  one  else  examining  or  vertryiag 
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the  lame,  m  wet  forth  in  the  evldmce,  sad 
that  be  could  not  tulTe  Judicial  sanction  to 
EC  grave  an  Irre^larlty.  The  court  sus- 
tained the  chaltenjce.  and  set  aside  the  ar- 
ray, to  all  of  which  the  defendant.  In  dne 
time,  objected  and  excepted. " 

The  following  is  a  statement  by  the 
court:  "The  court  having  set  aside  the 
array  of  luruTs  upon  challenge  of  the  plain- 
tiff, and  having  made  an  order  coneeminff 
the  same,  tb»  defoidant  appeals  from  said 
order,  and  asks  a  stay  of  the  trial  until 
said  appeal  Is  heard.  Declined  by  the 
coart.   Exception  by  defendant.  ** 

The  court,  having  set  aside  the  array, 
as  above  recited,  directed  that  a  ]ury  be 
drawn  In  accordance  with  section  17^  of 
the  Code.  The  plalntifTs  counsel  insisted 
that  the  talesmen  should  be  called  from 
the  by-etandem,  the  defendant  contending 
that  the  Jaronisbould  be  drawn  under  sec- 
tion 1783  of  the  Code ;  but,  the  plaintiff  ac- 
quiescing, the  drawing  toolE  place  in  the 
presence  ofthecoart.  The  pan^so  drawn 
was  returned,  and  thereupon  defendant 
challenged  the  array,  bat  not  because  it 
bad  been  drawn  under  section  1782  of  the 
Code.  Testimony  having  been  tatcen,  his 
bouor  sustained  the  challenge,  and  the 
second  pan^  was  set  aside,  and  the  plain- 
tiff did  not  except.  The  court  thereupon 
appointed  Bamuel  H.  Smitb  (in  eujcord- 
ancewlth  Act  1889,  c.  441,  ratified  March 
lltb)  to  sammon  jurors  from  theby-stand- 
era,  wlilcb  was  done*  the  Jury  being  entire- 
ly made  np  from  the  by-standers  so  sum- 
moned  by  the  said  Smith ;  and  to  this  the 
defendant  objected  and  excepted. 

The  testimony  bearing  upon  the  excep- 
tions from  the  eighth  to  the  sixteenth, 
both  Inclusive,  Is  sufficiently  set  forth  In 
the  opinion  of  the  court. 

The  defradant's  prayer  for  Instructions 
was  as  follows : 

**  ( 1 )  A  residence  ottwelve  months  In  the 
Btate.  and  ninety  days  In  the  county,  en- 
titles a  citlaeu  to  vote. 

**  (2)  If  it  appears  that  the  voter  whose 
ballot  is  attacked  for  non-residence  has 
resided  in  the  state  twelve  months,  and  In 
tbe  county  ninety  days,  the  presumption 
Is  raised  that  he  Is  entitled  to  roglater  and 
vote,  and  it  will  take  affirmative  evidence 
to  remove  the  presumption. 

"(S)  The  fact  that  the  voter  goes  from 
the  connty  in  which  he  has  voted,  Imme- 
diateiy  after  theelection.does  not  raise  the 
presnmptlon  that  he  has  voted  Illegally, 
nor  that  he  Is  a  non-resident. 

"  (4)  The  fact  that  a  voter  removes  Into 
a  county,  if  such  removed  Is  more  than 
ninety  diays  before  the  election,  and  that 
be  goes  into  another  county  or  state  im- 
mediately after  the  election,  even  if  to 
change  his  residence,  does  not  destroy  the 
presumption  that  he  has  voted  legally, 
provided  he  was  a  resident  uf  the  state  lor 
twelve  months  before  the  election. 

**  (6)  Temporary  absence  from  a  eonn^, 
even  beyond  tiie  confines  of  the  state,  for 
tbe  purposes  of  business  or  pleasure,  does 
not  take  from  a  dtlsen  bis  domicile  and 
the  right  to  vote. 

**  (6)  Ifavoterlschallengedforany cause, 
and  the  challenge  is  tried  by  the  Judges  of 
election,  and  tbe  decision  is  In  bla  favor,  it 
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sctrengtbens  the  premmplion  that  be  Is  a 
legal  voter,  which  mast  be  removed  by 

evidence. 

"  (7)  The  residence  or  domicile  of  a  voter 
Is  determined  by  his  Intention. 

"(8)  Tbe  fact  tbata  cltlEen  rc^lstersand 
rotes  Is  evidmce  of  his  intention  as  to  rw> 
idence. 

"  (9)  If  a  voter  has  lived  twelve  months 
in  the  state  and  ninety  days  in  the  cuun- 
ty,  and  does  not  Intend  to  become  a  cltl- 
sen  of  the  coanty  where  he  votes  antll  the 
time  of  his  regutratlou,  his  vote,  if  cast, 
Is  lawful. 

"(10)  The  provisions  of  section  2680  of 
the  Code, (election  law,)tfaattbe'reBldence 
of  a  married  man  ataall  be  where  his  family 
resides,'  doea  not  necessarily  imply  that 
his  family  consists  of  his  wife  alone. 

(11)  If  a  voter's  wife  abandons  him, 
or  separates  from  him,  without  his  fault. 
It  does  not  affect  his  domicile. 

"(12)  If  a  voter's  wife  refuses  to  go  with 
him  to  the  place  where  he  decides  to  have 
his  domIcU&  his  right  to  vote  In  the  new 
place  of  reBldence  Is  not  thereby  affected. 

"  (13)  A  voter  may  be  lawfully  placed 
upon  the  registration  book  of  a  precinct, 
if  the  regtotrar  receives  from  him  the  cer- 
tificate of  removal,  under  section  3681  of 
the  Code,  (election  law,)  and  administers 
the  necessary  oath  to  the  voter  in  another 
precinct,  not  having  the  registration  book 
then  present,  but  putting  the  voter's  name 
ther^  afterwards,  wlthm  the  rightful  pre- 
cinct. This  Instruction  applies  to  the  case 
of  Cons.  Brooks,  of  Abbott's  Creek  precinct. 

"  (14)  Tbe  Judges  of  election  have  the 
right,  within  their  reasonable  discretion, 
to  permit  the  registration  ol  a  voter  on 
election  day.  under  section  26S2of  the  Code, 
(election  law,)  although  such  r^(istration 
may  be  for  a  cause  other  than  that  the 
voter  has  become  of  the  age  of  twenty-one 
years  on  tbe  day  of  election ;  and,  when  a 
voter  Is  BO  registered,  he  has  the  right  to 
vote. 

(15)  Evidence  which  might  have  been 
sufficient  to  put  the  voter  to  hia  explana- 
tion, if  challenged  at  the  polls,  Is  not 
sufficient  to  prove  a  vote  Illegal,  after  It 
has  been  admitted. 

"(16)  After  a  vote  has  been  admitted, 
something  more  is  required  to  prove  it 
lll^al  than  to  throw  doubt  npon  It. 

"(17)  Tbe  declaration  by  the  board  of 
commlHSloners  of  Forsyth  couuty  ol  the 
election  of  M.  £.  Teague  aa  sheriff  estab- 
lishes a  prima  facte  right  in  his  favor  to 
the  eald  office. 

"  (18)  If  a  vote  has  been  received  by  the 
Judges  of  election,  and  counted  In  the  r^ 
turns,  and  the  relator  (Boyer)  questions 
the  legality  of  the  same,  the  burden  of  the 
proof  Is  upon  him  to  satisfy  the  Jury,  by 
affirmative  evidence,  that  such  vote  was 
Illegal  and  improperly  received  and  count- 
ed for  the  defendant,  Teague. 

"(19)  Iftheregistrarlnwlnstonpreclnct, 
in  giving  a  certificate  of  transfer  to  Sam- 
uel H.  Belton,  to  Broadbay  precinct, failed 
to  enter  the  fact  In,  and  erase  his  name 
from,  the  registration  book  of  Winston 
precinct,  such  failure  on  the  part  of  said 
registrar  does  not  diaqufUify  the  voter 
thus  transferred  from  voting  in  Broadbay 
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preebwt.  (Note  by  the  Jadffe.  ildraltted 
and  agreed  Inargoment  that  tide  be  not 
deducted  from  Tentme.) 

"(20)  If  the  r^atrar  of  WInaton  pre- 
cinct, tbroDgb  mistake  in  the  vwtiflcate  of 
tranafer  of  Sam  H.  Belton,  wrote  the 
name  '  S.  H.  Belden*  inatead  of  the  correct 
one,  tbla  would  not  disqualify  the  said 
Belton  as  a  voter  In  Broadbay  precinct. 
(Note  by  the  Jndge.  The  court  did  not 
charge  on  tbla,  aa  daring  the  argument  It 
waa  agreed  by  connael,  before  the  ]ni7, 
that  It  be  couDted  for  Teague,  and  not  de- 
ducted from  the  Teagne  vote.) 

"(21)  If  tfaejurybelievefromtheevidence 
that  the  r^^trar  of  Winston  prodnct,  by 
mistake,  wrote  into  hie  re^atration  book 
the  name  ol  'Boldin*  Brooka,  biatead  of 
*GoIden*  Brooks,  and  that tbeaaid  'Qolden* 
Brooks  was  actually  registered  as'Boldtn' 
Brooks,  and  voted  at  the  election  in  con- 
troversy, it  would  be  their  doty  to  count 
his  vote  for  the  defendant. 

"(22)  If  Bd.  Conrad,  alitu  Bd.  Jonet,  a 
regittered  volar  in  Bethania  preetnct,  too* 
eonvicted  of  an  offen$e,  not  infamoua^  and 
sentenced  by  the  court  to  impriaonments  and 
escaped  dttring  the  term  thereo/t  and  toent  at 
large,  and  ujhUe  thtu  at  large  {the  time  for 
which  A«  UMU  sentenced  having  expired)  cast 
hie  vote  for  M.  B.  Teague  for  sherM^t  being 
otherwise  qualified  to  vote,  the  baJUot  tkue 
given  is  not  illegal. 

"  It  is  assigned  for  error  that  the  charge 
so  modifies  the  Instruction  prayed  for  as 
to  destroy  its  rlghtfulefl6et»aad  Is  mislead- 
ing. There  ia  nu  evldonce  to  sustain  the 
assumptions  of  thecbarge.  If  ao.ttghonld 
be  rehearsed  to  the  Jury. 

"(23)  The  defendant  oontemte,  and  aska 
the  court  to  eharge  the  jury,  ikat  tften  ie  not 
sufficient  evidence  to  snatain  the  aUegaUone 
and  oontentione  nf  the  plaintiff  that  tia 
totes  of  the  following  persons  should  be 
thrown  out,  and  not  counted  for  thedefend- 
ant,  namely:  Tom  Hanes,  Frank  Fowler, 
Tliomaa  Lee,  Paul  HAaBis,  Chss.  Howbxx, 
John  Hili.,  Y.  £.  Setzsr,  Gboroe  Jamik* 
SON.  Wallace  Moobe.  Wiluam  (or  Jack) 
FOT.  tiearga  Foy,  H,  L.  Young,  Bd.  Davis, 
Jaues  Hansberbt.  CharUa  Tokelp,  Creed 
BairsUm,  James  Brown,  Peteb  Fot,  Bob 
Moore,  WUliam  Holmes. 

"The  court  says  it  is  admitted  by  the 
plnintlff  that  he  has  not  offered  evidence 
sufficient  to  show  the  Illegality  utthe  votes 
of  the  persons  above  designated  by  small 
capitals,  norlorwhom  theyvoted.  Of  the 
charge  In  the  italicised  part,  the  Judge  re- 
fuses to  charge  thejury  in  accordance  wllli 
the  prayer  for  the  Instruction  No.  28,  so  far 
as  the  names  above  italicized  are  con- 
cerned ;  and  this  the  defendan  t  assigns  for 
error.  In  connection  with  the  refusal  of  the 
Judge  to  allow  the  Issues  proposed  by  the 
dtfendant. 

"(24)  The  question  efresitience  being  con- 
trolled by  the  intention  of  the  voter,  and 
William  Belies,  a  witness  for  plaint^,  hav- 
ing sworn  that  he  had  decided  to  make  Old 
Town  his  home  at  the  time  he  registered  and 
voted,  and  that  he  had  been  living  in  M 


Temnfor  a  year  or  more  before  then,  contin- 
uously, and  that  at  the  time  he  voted  he  con- 
sidered Old  Town  his  place  <^  residence,  he 
is  a  latq^  voter,  and  ^ould  be  counted  for 
Teague, 

"  (See  Imtmctlon  9.  This  Is  identical 
with  It,  and,  twlng  OTemiled,  Is  UkewisB 
assigned  for  error.) 

"  (26)  That  registration  is  an  essential 
prerequisite  ol  entfrage,  and,  when  the 
r^^tratlon  of  a  voter  is  madeby  the  law- 
ful officer,  such  registration  famlsheapiiaia 
ikeie  evidence  of  the  right  to  vote. 

"  (98)  John  Belo,  having  testified  that  he 
was  Mss  than  twmty-one  years  of  age 
when  he  voted,  and  that  he  voted  for  the 
relator.  Boyer,  and  there  being  no  evidence 
to  tiie  contraiy,the  said  vote  most  be  lost 
to  Boyer. 

"(27)  Jt  appeara  from  the  evidence  that 
Zorengo  Wise  was  regUtered  in  Salem,  and 
that  he  tJure  voted  for  Teague.  His  name 
was  also  In  the  registration  book  of  Winston, 
followed  by  the  word  '  removed.*  The  pre- 
sumption ia  that  the  said  word  ■  revMved ' 
was  written  by  £A«  autAorCsad  officer,  and 
Ihe  reoord  must  be  taken  aa  true,  unless 
proof  ia  made  by  plaintiff  that  «uoA  word 
woe  written  therein  fraudulently,  and  the 
vote  in  the  Salem  preeinct  must  be  counted 
for  Teague. 

"(The  defendant  assigns  for  error  that 
part  of  the  charge  evidently  relating  to 
this  Instruction,  and  printed  in  Italics. 
The  words  ct  the  charge  are  calculated  to 
mislead  the  Jury.) 

"(28)  It  appeare  from  the  evidence  that 
Senry  Goings  voted  for  Boyer,  in  Wiitaton, 
and  Otut  hie  residence  was  beyond  Vie  limits 
of  that  precinct  u)A«n  the  vote  was  cast.  If 
tJu  testimony  is  b^teved  by  the  jury,  they 
ahould  throw  out  the  eatd  9ote,  and  not 
eount  it  for  Boyer, 

"  (The  part  of  charge  In  Italics  assigned 
for  error.) 

"(29)  There  ia  no  evidence  for  whom  the 
following  peraona  voted,  and  ther^ore  their 
votea  should  not  be  lost  to  Teague,  namdy: 
.ToHN  Hill,  Bd.  Davis,  Wallaob  Uoobe, 
William  (or  Jack)  Fot,  GaoBas  Jaiiib- 
SON,  and  Tom  Hanea. 

"  (The  notes  under  the  proposed  Instruc- 
tion No.  28  apply  to  this.  No.  2B.  Error  Is 
assigned  for  the  same  cause.) 

"(JIO)  There  ie  no  evidence  aetothe  nan- 
reaidenae  ^f  the  foUowling  pereone,  and 
therefore  tAefr  totee  ahauld  not  be  lost  to 
Teague,  namely:  F.  S.  Skiseb.  Ches. 
Howell,  Thomas  Lee,  and  FAtn.  Harku. 

"  (The  notes  to  Instructions  28  and  2tf  ap- 
plyto  No.80,  BOfaraa  the  name  of  Thomas 
Lee  Is  concerned.  Error  Is  asdgned  for 
the  same  cause.) 

"(31)  The  proof  being  that  W.  W.Self 
and  John  Bullen  had  not  resided  In  the 
county  ninety  days  before  thcgr  voted  fur 
Boyer,  the  Jnry.lf  they bellevetneevldenee. 
should  throw  out  said  votes,  and  not 
count  the  same  for  Boyer. 

**  (33)  It  appearing,  without  contradic- 
tion, from  the  testimony  of  Clay  ton  Snider, 
tiiat  he  removed  from  Abbutt^i  Gnsk  to 
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KenMnrnia  wltiiODt  may  certUeato  erf  re- 
moral,  ftod  roted  lor  Boyer  In  the  latter 
prednctt  the  JqiT)  If  th«y  bellere  the  testi- 
mony, idioald  throw  out  said  vote,  and 
not  eoaut  the  same  for  Buyer.  (Note  by 
the  Judge.  Admitted  in  the  argiiment 
that  this  vote  1b  llleeal,  and  sbunld  be  de- 
ducted from  Boyer.) 

The  lorM^lnff  proposed  laetnicttons 
were  signed  by  deSeadanVn  attonwys.  and 
filed  with  the  clerk  of  the  coart. 

Next  corner  the  written  chars^  of  his 
honor,  as  read  to  the  Jury.  Those  parts 
of  It  assigned  for  error  are  In  Italics,  with 
proper  notes  and  references. 

Before  reading  the  written  chai^,  the 
conrt  said  to  the  Jury  that,  while  some- 
thing had  been  said  by  wltnesaen  and  at- 
torneys about  Democrats  and  Republicans, 
aa  Indlcatingthe  political  parties  to  which 
the  plaintiff  and  defendant  belonged,  that 
the  Jury  should  be  careful  not  to  allow  any 
such  expreeslon  or  consideration  of  this 
Bort  to  influence  them  In  the  least ;  that 
they  must  guard  against  the  Influence  of 
such  expressions,  and  decide  the  case  solely 
apon  the  testimony,  and  nothing  else. 
"tbe  chargb. 
"This  Is  a  ciTll  action  In  the  nature  of  a 
quo  warr&ato  brought  In  the  name  of  tbe 
people  of  the  state  by  the  attorney  gen- 
eral, upon  the  relation  of  John  Boyer, 
against  the  defendant,  to  recover  posses- 
sion of  and  try  the  title  to  the  office  of 
Bberltl  ol  Forayth  county*  The  plaintift 
alleges  that  be  was  duly  and  legally  elect- 
ed to  thatofflceatNoTemberelectlon,1888; 
that  berecf^lred  a  majority  of  the  qualified 
and  legal  votes  cast  at  said  election.  It 
is  admitted  by  tbe  plaintiff  that  defend- 
ant, Teagiie.  according  to  the  returns 
made  by  tbe  Judges  of  the  various  election 
precincts,  and  by  the  legally  authorised 
canvassing  board,  has  an  apparent  ma- 
jority on  tlie  face  ol  said  retnms  of  24 
votes. 

"  [Here  the  court  read  from  tbe  evidence 
the  votes  given  for  the  relator,  Boyer,  and 
derendant.  Teaxue.  at  each  precinct  In  the 
countT.  which  was  as  follows:] 

Boyer.  Tasffue. 

A.bboWs  Creek  precinct   40  ISS 

Ballew'B     "         "   93  97 

Betbanla   178  lAS 

Broadbay.  110  909 

CemersTlUei  IW  IIS 

LiewisvUle.  185  se 

middle  Fork   67  196 

31dRicbmoDd  110  96 

Did  Town   179  89 

Salem   826  aS7 

"     Cbapel   88  189 

^Qth  Fork  106  160 

Vienna  118  88 

Winston.  686  666 

Total  MM  2444 

3H30 

Teagae*B  majori^.   M 

**Tou  are  Instructed  that  the  findings  ai 
county  canvassers  and  the  returns  of 
Judges  of  election  are  not  conclusive, 
»o£  that  those  findings  and  returns,  to- 
^trherwlfb  the  induction  Into  office  of  the 
f^endant  by  the  commlaBloners,  eetab- 
[0txed  a  prima  fucie  right  to  the  office  by 
%\0  defendant,  and  tbe  court  charges  you 
tk&X,  ao  far  aa  the  action  of  the  commls- 


alonera  and  tiie  retnms  -go,  tbe  Induction 
Into  office  of  the  defendant.  Teagne,  was 
pr/cua /AC/e  l^aJ  and  proi>er,  and  clearly 
establlBhee  a  prima,  tiicie  right  in  behalf 
of  tbe  defendant  which  the  relator  must 
overthrow  by  testimony.  Tbe  relator 
claims  that  the  defendant  received  a  large 
number  of  illegal  votes  In  the  precinct  of 
Winston,  and  other  precincts  of  the  coun- 
ty, sufficient,  if  deducted  from  defmdant's 
apparent  majority,  to  wipe  cot  that  ma- 
jority, and  leave  a  fair  majority  lor  re- 
lator, Boyer.  The  defendant,  Teague,  re- 
plies that  he  denies  the  receiving  of  al- 
leged illegal  votes,  or  that  they  were  Ille- 
gal; and,  further,  that  relator,  Boyer, 
himself  received  illegal  votes,  which  is  de- 
nied by  Boyer.  The  Issues  submitted  to 
you  require  upon  your  part  the  careful  ex- 
amination of  each  vote  attacked  by  the 
relator,  Boyer,  and  each  vote  attacked 
by  defendant,  Teague.  By  the  word  'at- 
tacked,' I  mean  '  alleged  to  be  illegal.* 

"The  burden  of  proof  is  upon  the  r&> 
lator,  Boyer,  to  satisfy  you  Uiat,  after  all 
tbe  alleged  Illegal  votes  are  deducted  from 
the  person's  column  of  rotes  for  whom 
they  were  cast,  that  he  (Boyer)  received  a 
majority  of  the  legal  and  qnallfled  votes 
cast  for  sheriff  In  November,  1888.  The  re- 
lator is  not  compelled  to  prove  this  be- 
yond a  reasonable  doubt,  but  by  a  clear 
preponderance  of  the  evidence  only.  The 
relator's  evidence  must  proponderate,  but 
he  is  required  to  ataownothlns  in  this  case 
beyond  a  reasonable  doubt.  As  before 
stated,  the  returns  are  only  a  prima  facie 
case  for  defendant.  You  have  the  right, 
and  tt  is  your  duty,  to  go  behind  those 
returns,  and  examine  into  the  actualle- 
gality  of  each  vote  concerning  which  evi- 
dence has  been  given  in  this  cause ;  It  a 
vote  be  illegal,  to  determine  for  whom  it 
was  actualur  cast.  Tberelator  has  Intro- 
duced evidence  concerning  a  large  number 
of  votes  which  he  has  attacked,— some  66 
or  70,— the  exact  number  of  which  tbe 
court  will  not  undertake  to  state,  but 
leaves  that  to  you,  as  you  have  been  tak- 
ing very  extensive  notes,  I  am  glad  to  no- 
tice, and  paying  great  attention  to  the  er- 
idence. 

"  Tou  should  take  t3ie  retnms  from  each 
precinct  (all  are  In  evidence)  of  the  coun^, 
and  give  Boyer  and  Teague  credit  for  the 
number  of  votes  each  received,  and  appar- 
ent on  the  face  of  tbe  returns.  Yon  should 
commence  a  careful  examination  of  the 
testimony  in  respect  to  the  illegal  votes 
cast  in  each  precinct.  If  you  are  satlsfled 
that  a  person  voted  for  Teagne  in  a  cer- 
tain precinct,  and  that  snch  vote  was  ille- 
gal, you  should  deduct  that  rote  from 
the  number  received  by  Teagueat  snch  pre- 
cinct, as  appears  on  the  returns.  So,  if 
the  evidence  shows  by  a  preponderance 
that  a  certain  vote  was  cast  for  Boyer, 
and  that  It  was  Illegal,  then  you  should 
deduct  that  vote  from  the  number  re- 
ceived by  Boyer,  as  appears  on  the  face  of 
the  retums.  So  yon  should  patiently  and 
conscientiously  canvass  and  weigh  the 
evidence  as  to  ea  ch  vote  attacked  by  either 
party  to  this  action.  After  you  have  gone 
through  all  the  teetlmony.  and  deducted 
Irom  Teague  or  Boyer, as  the  case  maybe, 
each  vote  actually  cast  for  etthor^  which 
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yon  may  find  to  be  lUeKal,  yon  will  then 
ascertain  which  of  them  received  a  major- 
ity of  the  remaining  l^al  Totee  actaally 
cast  at  last  election  In  November,  1888. 
Whichever  received  a  majority  of  all  the 
legal  votes  cast  at  said  election  Is  the  per- 
son lawfully  elected.  If  you  find  that 
Boyer  received  such  majorily.you  will  an- 
swer the  first  Issue  '  Yes,'  and  second  Issue 
'No.'  If  the  plaintiff  has  failed  to  satisfy 
you,  by  a  clear  preponderance  of  evidence, 
that  he  was  so  elected,  then  you  shonid 
answer  the  first  Issue  *  No,'  and  the  second 
issue  'Tes;'  bearing  always  in  mind  that 
the  burden  of  proofls  on  Boyer  to  satisfy 
you  by  a  preponderance  of  evidence  on 
both  issues,  viz.,  tt^at  he  was,  and  that 
Teague  was  not,  legally  ^ected. 

"This  brings  us  to  the  eooBlderatlon  ot 
the  various  grounds  and  eauses  whereby 
certain  votes  are  claimed  to  be  lll^al.  It 
Is  essential  that  relator  show,  by  n  pre- 
ponderance ot  evidence,  that  the  alleged 
illpgal  vote  was  cast  for  Teague.  If  be 
fails  In  any  case  to  show  this,  then  you 
should  not  deduct  the  vote  from  the  Teagne 
column.  And  ao  It  Is  essential  for  Teague 
to  show  that  a  vote  he  clalmB  to  be  Illegal 
was  actually  cast  for  Boyer  before  yon  de- 
duct It  from  Boyer's  column. 

*•  Now,  as  to  the  legality  of  votes :  The 
fact  that  a  man  was  registered  In  a  cer- 
tain precinct,  and  was  permitted  by  the 
Judges  to  vote  In  said  precinct,  establishes 
a  prima,  facie  case  that  such  vote  Is  legal, 
and  you  must  have  evidence  sufficient  to 
establish  by  a  clear  preponderance  that 
such  vote  was  tn  fact  In^al  before  the 
prima  fade  right  is  overcome.  What  con- 
stitutes the  right  of  suffrage?  [Here  the 
court  read  from  the  constitution  of  North 
Carolina,  art.  6,  §{  1,  2,  reading  the  whole 
of  said  sections.]  The  legislature,  under 
the  constitution,  has  also  passed  laws  for 
the  regalatlon  of  elections  [Here  the 
court  readthesections2679-*J682oI  theCode 
to  the  jory.] 

"There  are  several  causes  or  grounds  of 
i11*>gallty  assigned  In  respect  to  the  many 
votes  canvassed  and  Investigated  by  all 
parties  daring  the  trial,  vit. :  Voters 
claimed  to  be  under  21,— minors;  voters 
claimed  to  be  fraudulent  becauseof  double 
registration ;  voters  claimed  to  be  Illegal 
tor  improper  registration ;  voters  claimed 
to  be  illegal,  nun-residents  ot  the  county 
or  state,  or  voting  In  wrong  precincts. 

"  It  is  claimed  upon  the  part  ot  the  re- 
lator that  Bethel  Smith,  Wallace  Donb. 
and  perhaps  others  voted  tor  Teague,  and 
were  nnder  21  years  of  age  when  they 
voted.  It  is  claimed  by  defendant  that 
John  Belo  and  perhaps  others  voted  for 
Boyer,  and  were  under  21  years.  The  law 
requires  that  the  voter  shall  be  21  years 
old,  either  before  or  on  the  day  he  votes. 
If  he  arrives  at  21  on  election  day,  he  Is 
permitted  to  vote.  If  the  voter  Is  not  then 
21,  his  vote  la  Illegal.  Ton  have  heard  and 
taken  full  notes  ot  all  this  testimony,  and 
It  Is  agreed  that  I  need  not  state  It  to 
yon.  yon  have  n  right  to  consider,  tn  ad- 
dition to  the  other  evidence,  the  family  rec- 
ords, offered  to  show  the  age  of  any  of  the 
voters  claimed  to  be  nnder  age ;  also  to  In- 
spect said  records,  and  see  If  any  material 
alteration  has  been  made.  Thevoter  John 


Belo  testlfles  that  be  was  under  age  on 
election  day,  and  voted  tor  Boyer.  If  yon 
believe  his  testimony  to  be  true,  thai  his 
vote  is  illegal.  Then  It  Is  for  you  to  say 
whether  he  voted  for  Boyer  or  not.  After 
you  have  canvassed  all  the  testimony  of- 
fered In  respect  to  the  alleged  minors,  yoa 
will  determine  whether  it  has  been  shown 
by  a  clea  r  preponderauce  that  any  of  tbem 
or  all  of  the  rotes  attacked  by  either  party 
were  illegal  on  the  groand  of  minority, 
and  if  you  can  ascertain  from  the  testi- 
mony how  they  voted,  yon  will  deduct  the 
votes  according  to  the  method  and  lu- 
strnctions  heretofore  ^ven. 

**It  is  also  claimed  upon  the  part  of  the 
plalntitf  that  one  Jacob  Bnrke  and  Golden 
Brooks  and  others  voted  for  Teagne.  and 
were  not  properly  registerad;  and  it  Is 
claimed  by  the  defendant  that  one  John 
Shields,  R.  P.  Kemer,  and  others  voted  for 
Boyer,  and  that  they  were  not  registered, 
or  not  properly  registered,  or  were  regis- 
tered tn  two  precincts,  or  had  no  certifi- 
cates of  transfer,  and  the  like.  As  It  has 
been  agreed  that  I  need  not  state  all  the 
testimony,  and  as  yon  have  taken,  your- 
selves, copious  notes,  aid  paid  the  best  at- 
tention to  the  evidence,  I  will  not  go  over 
all  these  cases  attacked  on  this  ground, 
hut  will  state  the  law  as  the  conrt  com- 
prehends it.  In  addition  to  actual  resi- 
dence in  state  and  county,  the  voter  must 
register  In  the  precinct  ot  the  county  where 
he  resides  before  he  can  legally  vote.  Any 
vote  that  either  the  relator,  Boyer,  or  the 
defendant,  Teagne,  has  recrived,  unices 
duly  registered.  Is  illegal,  and  shoald  not 
be  counted,  but  should  be  deducted. 

**  When  a  voter  is  registered  in  a  prednetf 
and  desires  to  move  to  another  in  the  same 
county,  he  must  procure  a  eertiftcate  b*/ore 
he  can  vote  in  the  other  precinct,  or  tatr/ully 
register  there.  If  he  fails  to  get  thi-i.and 
registers  without  it,  the  vote  is  illegal,  and 
should  not  be  counted,  but  should  he  cUduet- 
ed,  if  the  evidence  satisfies  you  how  he  voted. 

"It  the  voter  procures  the  proper  cerdfl- 
cate,  and  duly  registers  thereunder  In  the 
precinct  to  which  he  removes,  then  the 
registrar  In  the  precinct  from  which  be  re- 
moved most  make  the  propv  entzy  on  his 
book»  and  erase  his  name.  If  anca  regis- 
trar, however,  tails  to  erase  the  name, 
alter  issuing  the  certificate,  without  any 
connivance  or  complicity  ot  thu  voter,  then 
such  neglect  ot  the  registrar  of  the  pre- 
cinct Issuing  such  certificate  wonid  not  in- 
validate the  vote,  and  it  would  be  iegnl. 
So,  also.  If  a  voter  properly  and  correctly 

Save  his  name  to  the  registrar,  and  took 
[16  required  oath,  thai  it  the  re^strar  er^ 
roneously  registered,  or  misspelled  the 
name,  i(  the  Identity  ot  liie  person  be  the 
same,  that  would  not  Invalidate  the  vote. 
But  If  the  voter  voluntarily,  and  on  par- 

gose.gave  to  the  registrar  any  other  than 
Is  true  name,  then  his  vote  is  Illegal,  and 
should  not  be  counted,  but  deducted,  as 
heretofore  directed.  To  Dlustrate,  1  will 
select  the  ease  of  Bolln  Brooks.  It  is 
claimed  by  the  plaintiff  that  one  Golden 
Brooks  vuted  tor  Teague,  and  was  not 
registered.  The  defendant  admits  that 
Golden  Brooks'  name  is  not  registered  as 
Golden  Brooks,  but  defendant  says  that 
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tbe  uame '  Bolin  Brooki '  was  Intended  for 
Gulden  Brooks,  and  that  ttaey  are  one  and 
tbe  same  person,  and  that  the  registrar 
made  a  mistake  in  r^Bterlng  theaame, 
being  misled  by  stmllarlty  of  sonnd.  If 
this  be  tme,  then  the  rote  would  be  legal, 
and  ohonld  not  be  disturbed,  or  deducted 
from  the  Teagne  eolnmn. 

"  But  if  that  ia  not  trtu,  and  t7u  ngUtrar 
made  no  mlatake,  and  Boltn  Brooks  i$ 
another  person,  or  if  you  believe  the  taid 
voter  u>tll^lly,  inteniionally  gave,  in  the 
name  Bolin  Brooks,  another  name  than  hit 
own,  then  the  wte  it  illegal,  and  should  ha 
dtduoted  from  Teague,  aa  it  it  admitted 
that  Teagne  reeetved  such  vote, 

"Again,  any  registration  which  takes 
[dace  on  the  day  of  election  is  Invalid  and 
Illegal,  anless  the  voter  becomes  of  age  on 
that  day,  or  shows  Uie  lodges  of  Section 
that  for  any  other  reason  he  has  become 
entitled  to  register,— of  which  cause  tbe 
judges  of  election  are  to  Judge.   It  does 
not  appear  that  any  new,  general  regis- 
tration has  been  ordered  In  this  county  for 
many  elections  past.  It  becomes  neces- 
sary, where  registration  books  are  wora 
out,  to  copy  them.  If  the  registrar  omits 
to  bilng  forward  a  name  on  the  new 
book,  then  he  may  bring  It  forward  on 
election  day.  If  he  has  the  old  book  pres- 
ent; for  the  old  book  Is  the  registration 
book,  where  no  new  general  registration 
bae  been  ordered.   If,  In  transcribing  a 
book,  a  name  Is  mlssp^led,  or  a  voter  mis- 
named, tbe  registrar  may  correct  it.  To 
illostrate:  It  Is  claimed  by  defendant, 
Teague,  that  B.  P.  Kemer  voted  for  Boyer 
Tvltbont  legal  registration,  and  offers  the 
registration  books.   If  that  be  eo,  then 
the  vote  1»  illegal.  Bntthe  plaintiff  claims 
that  R.  P.  Kemer  was  registered  as  R.  B. 
Kemer;  that  the  registrar  made  a  mls- 
-take,  without  the  fault  or  complicity  of 
-tbe  voter,  In  the  middle  letter,  and  that 
on  election  day  he  changed  the  letter  from 
*B*  to  'P  ;*  that  Kemer  was  a  well-known 
-voter,  and,  aa  he  testified,  had  voted  at 
IvemerBvllle  every  election  since  the  war. 
jr  tbls  view  of  the  testimony  be  true,  tben 
tbe  vote  is  l^al,  and  should  not  be  dis- 
turbed. The  law  requires  that  a  voter 
Bball  not  only  register,  but  that  he  shall 
reertater  in  the  precinct  in  which  he  lives. 
Section  3678  of  tbe  Code  says  that 'no  elect- 
or «hall  be  entitled  to  register  or  vote  In 
a.ny  other  precinct  or  township  than  the 
one  In  which  be  is  an  actual  and  boDs  Sde 
resident  on  the  day  of  election.' 

**  It  matters  not  If  a  man  has  registered 
and  Toted  In  but  one  precinct  In  the  coun- 
ty, yet,  unless  he  lives— resides— In  that 
precinct  on  election  day,  thero  te  Is  lll^al ; 
and  If,  upon  a  careful  examination  of  tbe 
testimony,  yon  find  any  such  cases,  they 
are  illegal,  and,  If  It  be  shown  for  whom 
ttaey  voted,  you  should  deduct  tbem. 

**Sut  if  a  voter  resided  on  or  so  near  tJu 
%>reetneU  and  thepreisinct  line  he  ao  uncertainy 
and  not  well  known,  that  it  was  doubtful  in 
%oTiUsh  precinct  the  voter  lived,  and  the  voter 
Honestly  and  in  good  faith,  honafide,  regis- 
ters and  votes  in  the  preoirust  he  in  good  faith 
allBges  and  hAUves  he  lives  in,  and  has 
ff<H>dt  reason  to  believe  he  it  eorreot,  and  reg^ 


isters  and  votes  in  no  other  predrust,  then 
such  vote  is  legal,  and  should  not  be  dis' 
turbed,  or  deducted.  To  illustrate:  It  is  in 
evidence  and  claimed  by  the  d^endant  that 
Henry  Qoings  registered  and  voted  in  Wina- 
ton  precinct,  and  it  is  claimed  by  d^endant 
that  Henry  Qotnga  did  not  reside  in  aaid 
precinct,  and  that  he  voted  for  Boyer.  Go- 
ings testified  that  Ju  liv^  in  Winston  town- 
ship, and  that  he  voted  for  Boyer.  But  if, 
as  claimed  hy  plaintiff ,  Henry  Qoings  lived 
in  said  township,  or  so  near  tJie  line  of  the 
precinct  that  it  ia  fairly  doubtful  in  which 
precinct  he  reaidea,  or  ^at  tTie  line  is  dottbt- 
ful,  and  may  include  his  then  reaidenoe,  and, 
acting  under  the  honest,  honafide  beli^that 
he  resided  in  Winaton praainct,  Qoings  reg- 
iatered  and  voted  in  this  precinct,  and  in  no 
other,  then  the  vote  should  not  be  r^ected  or 
declared  illegal^  but  mtut  remain  tmdi*' 
turbed. 

"Now,  as  to  Cons.  Brooks.  The  I'egls- 
trar  must  keep  hla  book  open  fromsnnrlse 
to  sunset.  In  the  precinct,  as  required  by 
law,  and  there  reiglster  voters ;  out  If,  as 
la  claimed  In  one  of  the  cases,  the  registrar 
receives  from  the  voter  a  certificate  of  re- 
moval under  section  2681  of  tbe  Code,  and 
administers  the  proper  oath  to  the  voter 
outside  of  the  precinct,  nut  havlngthe  reg- 
Istration  book  with  him,  and  when  be  re- 
turns to  the  precinct  pnts  ^e  name  on  It 
and  registers  him.  It  Is  a  valid  registra- 
tion. [The  court  also  read  sections  2076, 
2676,  Code.] 

**Sotifa  person  in  jail  for  misdemeanor, 
{not  infamous,)  and  ssnterwed  to  imprison- 
ment, eswtpes,  and  b^ore  he  is  recaptured 
his  term  or  sentence  expires,  and  he  votes  in 
his  own  precinct,  and  there  registers, — the 
precinct  he  resided  in  b^ore  he  was  sen- 
tenced,— such  votetoould  be  valid,  if  otherwise 
qualified.  Butifthevoterwasafugitivefrom 
justice,  and  hiding  from  one  part  of  the 
country  to  another,  and  voted  and  registered 
in  the  precinct  ha  happened  to  be  In,  andnot 
in  the  precinct  of  his  resident  at  the  time 
of  aentejiee,  then  such  vote  is  illegal,  and 
should  be  deducted  from  the  person' a  vote  for 
whom  it  tjxis  cast,  if  that  be  shown  in  the 
testlmimy.  Bearing  thin  instruction  in  mind, 
you  will  examine  the  testimony  carnally  in 
to  Ed.  Conrad,  alias  Ed.  Jones,  and  aiao  aa 
to  wTiether  he  voluntarily  registered  under  a 
wrong  name.  If  a  voter  hadpreviously  reg- 
istered in  WiTuton,  and  his  name  appears 
still  in  aaid  regiatralion  hooka,  not  erased, 
andhe  registered  and  voted  in  Salem,  without 
any  certificate  having  been  granted,  then  £Ae 
vote  is  illegal,  and  ahould  be  deducted,  if  it 
ahould  be  shown  for  whom  he  voted, 

"  But  If  a  certificate  was  actually  grant- 
ed, and  the  registrar  did  noteraae  the  name 
on  the  Winston  books,  but  wrote  the  word 
'removed,*  that  doee  not  make  tbe  vote  In- 
valid. Yon  have  the  right  to  consider  the 
parol  testimony  admitted  by  the  court 
to  show  by  whom  the  word  'removed,*  In 
pencil,  was  written.  Yon  will  remember 
this  InatraetloD  la  ex»mlniog  the  case  of 
Lorenso  Wtae  and  others;  also  Clayton 
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Snider,  who.  It  Is  admitted,  voted  In  Kov 
nersTllle,  without  legal  r^^traxion,  lor 
Beyer. 

"The  most  namerous Toters  disclosed  by 
the  testimony  are  attacked  by  the  plain- 
tiff, and  some  are  attacked  by  the  defend- 
ant, apon  the  ground  of  non-reeldence. 
An  actaal,  bona  fftle  residence  In  the  state 
twelve  months,  and  In  the  county  ninety 
days,  attitles  a  male  citisen.  over  twmly- 
one  years,  and  not  comine  within  the  ex- 
ceptions embraced  In  section  2679  of  the 
Code,  heretofore  read  to  you,  to  vote.  A 
presumption  is  then  raised  that  such  per- 
son has  a  right  to  re^ster  and  rote,  and 
where  it  Is  claimed  that  such  a  voter  voted 
illegally,  because  of  non-resldeiice,  the  par- 
ty attacking  such  vote  must  show  It  by 
afBrmative  evidence.  If  a  voter  has  been 
duly  registered,  and  his  vote  received  by  the 
Judges  of  election,  and  counted  In  the  re- 
turns for  either  Boyer  or  Teague,  as  the 
case  may  be.  If  the  legality  of  such  vote  Is 
contested  by  Boyer  or  by  Teague,  then 
the  burden  Is  on  Boyer  or  Teague,  which 
ever  attacks  It.  to  satisfy  the  ]ary,  by  af- 
flrmattve,  preponderating  testimony  or 
evidence,  that  such  vote  was  Illegal,  and 
also  for  whom  the  vote  was  cast.  The 
fact  alone  that  a  voter  goes  from  the 
county  at  once,  after  he  has  voted,  will 
not  rebut  the  above-named  presumption 
of  legality,  but  It  Is  a  clrcnmstance  only 
that  may  be  considered,  with  other  evi* 
dence,  apon  the  question  of  residence  or 
domicile.  It  Is  not  sufficient  alone. 

**The  plaintiff  claims  that  William  Belles, 
John  Blount,  Willis  Beed,  and  many  oth- 
ers voted  for  Teague,  and  were  not  actual, 
boa&  Gde  residents  ot  the  precincts  and  of 
this  county  on  election  day,  or  had  not 
been  for  ninety  days  ot  the  county,  or  for 
twelve  months  of  the  state.  The  same 
grronnds  of  illegality  are  claimed  byTeague 
as  to  the  votes  of  John  Clayton,  Joe  Gold- 
ing,  E.  B.  Fulk.  W.  B.  Arthur,  and  others, 
who,  the  defendant  claims,  voted  for  Boy- 
er. It  Is  unnecessary  for  the  court  to  con- 
sume time  In  readingoverto  yonthe  nam« 
of  the  large  number  otperaons  whose  votes 
are  attacked  by  the  plaintiff,  and  some  by 
the  defendant,  upon  this  groand  ot  non- 
residence.  Ton  have  taken  down  each 
name,  and  the  evidence  connected  with  It, 
on  your  tablets,  and  memoranda,  under 
the  direction  of  the  court,  as  each  case 
was  Investigated,  and,  under  the  agree- 
ment of  counsel  of  both  plaintiff  and  de- 
fendant, Uie  coart  will  not  state  it  all 
over  to  yon  again.  £a  determining  the 
legality  of  these  votes.  It  becomes  neces- 
sary to  determine  whatlssuch residence  as 
the  constltntlon  requires.  What  la  meant 
by  the  words 'shall  have  resided?'  The  use 
of  this  word  'residence'  Is  synonymous  with 
'domicile.'  It  does  notmean  a  temporary 
place  of  abode.  It  means  the  home  of  the 
voter,  the  actual,  boa&  Sde  home  of  the 
voter,  to  which  he  expects  and  Intends  to 
return  when  be  goes  away  from  it,  either 
on  pleasure  or  business.  This  animus  re- 
rertendi,  or  intention  of  returning,  is  very 
material.  Residence  or  domicile  is  very 
essentially  a  question  ot  Intention,  and  en- 
tirely governed  by  the  intent  of  a  person's 
mind.  This  Intention  Is  not  only  mani- 
fested by  words  and  statements  ol  the 


voter,  but  also  by  his  acts.  The  acts  and 
doings  of  a  person  are  oftentimes  rny 
vB^nable  evidence  ot  snch  person's  Intui- 
tions and  his  mental  determlnationB ;  tor 
a  person  may  say  one  thing,  and  do  an- 
other. A  great  law-writer.  Indorsed  by 
oar  supreme  court,  has  declared  that  a 
person's  resldoice  or  domicile  is  'the  place 
where  a  person  lives  or  has  his  home;' 
that  Is.  *wbere  be  has  his  true,  fixed,  per- 
manent home  and  princlpaleatabUsfament, 
and  to  which,  whenever  he  Is  absent,  he 
has  the  Intention  of  retaming.'  Story, 
Confl.  Law,  §  41. 

"This  law  does  not  Intend  to  deprive 
actual,  bona  fitfecitisens  ot  North  Carolina 
ot  their  right  to  vote,  because  they  have 
left  the  state,  and  resided  temporarily  be- 
yond its  limits,  with  a  constant  purpose 
to  return  to  their  homes  in  the  county  d 
their  residence,  and  to  retnmto  such  home 
when  their  busings  which  calls  them  away 
has  been  completed.  This  clause  requiring 
residence  was  more  especially  deigned  to 
meet  the  case  of  persons  coming  Into  the 
county  or  the  state  who  are  not  allowed 
to  vote,  or  exercise  political  rights,  until 
they  have  tor  the  said  periods  ot  time  been 
In  the  state  or  county ;  and  not  tAen,  aa- 
leastbeybare,  beibreexerclalngtbeirrigbta, 
made  It  tbeir  ajctual,  bona  Sde  reaUeace  or 
domicile  foi  tbe  periods  preaetibed  by  tbe 
coiutitttiion,  in  reapeet  to  tbeatat9  aad  in 
impeot  to  tbe  eoanty. 

"  The  test  ol  domicile  is  the  intent  ol  the 
person ;  In  Oils  case,  of  the  votns.  The 
Intent  to  make  this  conntyahomeor dom- 
icile must  concur  with  the  acts  ot  the  per- 
son. This  Intent  Is  established,  not  solely 
by  the  declarations  of  the  alleged  voteron 
tbe  witness  stand,  but  also  by  all  the  at- 
tendant circumstances  offered  in  evidence. 
Temporary  employment  in  this  county, 
summer  atter  summer,  with  a  home  re- 
tained elsewhere,  is  not  a  residenne,  wldi- 
in  the  contemplation  of  the  law,  and  does 
not  confer  the  right  to  vote.  The  provis- 
ions of  section  2680  of  the  Code  determine, 
to  a  certain  extent,  the  residence  of  a 
married  man,  as  well  as  a  single  man.  It 
enacts  that  tbe  residence  of  amarried  man 
shall  be  where  his  family  resides,  and  that 
of  a  single  man  wliere  be  boaidsandsle^: 
and  where  a  single  man  boards  In  one 
ward  or  precinct,  and  sleeps  in  aootlier, 
thffli  his  residence  shall  be  m  the  ward  or 
precinct  in  which  he  sleeps,  and  he  shall 
not  register  or  vote  In  any  other  ward  or 
precinct;  and  no  elector  or  person  shall 
be  allowed  to  raster  in  any  ward  or 

f»reclnct  to  which  he  shall  have  ranoved 
or  the  mere  purpose  ot  being  a  voter 
therein,  nor  unless  his  residence  therein 
is  actual  and  bona  0de.  A  man's  family 
may  consist  of  his  wife  alone ;  or.  If  he  has 
children,  ot  his  wife  and  children;  or  It 
may  consist  of  himself  and  his  children 
and  oth«rs  reading  with  him,  whom  be 
regards  as  his  family.  It  a  man's  wlfr 
abandons  him,  or  separates  from  him 
without  his  fault,  it  does  not  affect  the 
man's  domicile.  A  man  has  the  legal  right 
to  change  his  domicile,  aud.  If  his  wife  re- 
fuses to  go  with  him  to  the  place  where  he 
decides  to  reside  as  his  home,  his  right  to 
vote  In  the  new  doml^le  cannot  be  tbwe- 
by  affected*  ^  . 
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"It  l8  claimed  by  tbe  plaintiff  tbatthe 
teatimoDy  offered  by  blm  sbowB  tbat  very 
many  of  the  voton  whom  cases  bare  been 
luTeatlHrated  In  ttalB  trial  roted  for  Teagne 
for  sheriff,  and  were  not  actual,  bona  Jft/e 
residents  of  tbls  coanty  at  tbe  time  of 
voting.  The  plaintiff  contends  that  the 
testimony  shows  that  these  voteni  came 
here  from  Danville,  KeldsvUle,  LeaksviUe, 
and  otber  places  and  towns,  for  a  tempo- 
rary pnrpose,  to  woric  (or  a  certain  sea- 
son,  dnrmsttae  tlmewben  tobacco  Is  man- 
nfactared  here;  that  Hiey  leave  tbelr  fam- 
ilies behind  them,  and,  after  the  season  Is 
over,  return  to  their  homes ;  and  that  the 
evidence  discloses  that  tbelr  bona  Sde 
homuB  are  the  places  towbtch  th^retam, 
and  not  this  town  or  coanty.  The  plaintiff 
oflbrs  thedeelaratloasoItbeseTOtem,  (con- 
fined  by  the  conrt  to  such  declarations  as 
were  made  by  tbe  voter  at  or  before  the 
time  of  voting.)  He  says  these  declara- 
tions show  that  tbe  voters  tbemsdves  re- 
garded tbelr  homes  as  at  the  places  where 
they  came  from,  and  not  In  this  coanty. 
Tbe  defendant  has  replied  to  this  testi- 
mony, and  pnt  on  tbe  stand  many  of  tbe 
voters  themselves,  and  Introdoeed  other 
witnesses  and  testimony,  which  tbe  de* 
tendant  contends  rebate  tbeplalntlff's  evi- 
dence, and  shows  tbat  these  voters  re- 
garded this  connty  as  their  borne,  and 
moved  here  with  the  bona.  Sde  purpose  of 
making  it  tbelr  borne,  or,  after  they 
moved  here,  then  determined  to  reside 
here  as  a  home,  and  tbatwbra  they  go 
away  it  is  not  to  return  to  tbelr  homes, 
bDt  only  on  temporary  baslness  or  pleas- 
ure. The  defendant  also  offers  testimony 
which  he  says  proves  tbat  eertaln  voters, 
whose  names  yon  have,  voted  lor  Boyer, 
and  who  were  non-resldeots  of  this  coan- 
ty  at  the  time  of  votinK-  To  this  testi- 
mony the  plaintiff  replied,  undertaking, 
as  be  says,  to  show  that  these  votes  cast 
for  him,  and  attacked  by  defendant,  were 
leeal,  and  tbat  tbe  voters  were  bona  Ode 
residents  of  this  coanty  when  their  votes 
were  cast,  and  bad  been  the  proper  length 
of  time,  as  required  by  law. 

"  Now,  apply  tbe  principles  of  law  laid 
down  to  yon  by  tbe  conrt  to  all  this  mass 
of  tentimony,  and  determine  If  any  of  such 
votes  were  Illegal,  and  for  whom  the  vote 
was  cast.  Remember  always  tbat  where 
a  voter  has  registered  and  voted,  and 

Sassed  the  Judges,  and  his  vote  deposited 
I  the  box,  It  makes  a  prima  facie  right  to 
vote;  and  wboevur  attacks  that  vote,  and 
alleges  Its  Illegality,  must  prove  It  by  sat- 
isfactory testimony,  and  by  a  preponder- 
ance of  evidence,  and  most  (nrthor  show 
for  whom  the  vote  w«ui  cast  beSon  you 
can  deduct  It.  If  the  vote  Is  tbus  shown 
to  be  Ulfgal,  and  for  whom  It  was  cast, 
yon  should  deduct  It  from  the  votes,  or 
column  of  votes,  of  blm  for  whom  It  was 
cast.  It  Is  admitted  by  the  plaintiff  tbat 
be  bns  not  offered  evidence  eufflclent  to 
show  the  Ul^allty  of  tbe  following  votes, 
or  as  to  whom  they  voted,  vis.:  Paul 
Harris.  Cbes.  Howell.  John  Hill.  F.  E. 
Setser,  George  Jamleson,  Wallace  Moore, 
William  (or  Jack)  Foy.  James  Hanesber- 
ry,  and  Peter  Foy.  Ton  will  therefore 
not  consider  those  voters  whose  votes 
were  cast  at  last  Section,  and  yon  will 
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not  deduct  them  from  either  plalntUI  orde- 

fendant. " 

The  court  at  this  point  gavetbe  instruc- 
tion, embodied  in  the  oi^nlon.  which  was 
the  subject  of  the  thirty-third  exception. 

After  the  flrst  argument  In  tbe  cause,  the 
court  granted  a  writ  of  eertioraii,  tbe  re- 
turn to  wblcb  is  appended. 

"Ton  will  now  take  the  case,  and,  after 
a  careful  examination  of  the  testimony, 
and  taking  the  law  as  expounded  by  the 
court,  yon  will  write  your  answer  to  each 
of  tbe  two  issues  submitted  to  yon  by  tbe 
court.  If  you  are  satisfled  by  a  clear  pre- 
ponderance of  the  evidence  that  Boyer  re- 
ceived a  majority  of  the  le^al  votes  oast 
for  sheriff  at  the  election  In  1888,  you  will 
answer  the  first  Issue  'Tee.'  and  the  Be&. 
ond  Issue  *No.'  If  you  are  not  so  satia* 
fled,  then  you  sbonld  answer  tbe  first 
sue  *No.*  and  the  second  issue  *Yfls.'  Tike 
court  has  reedved  from  the  defendant 
thirty-two  vn^ens  or  reqoests  for  specific 
instructions,  and  the  conrt  has  charged 
upon  all  except  such  as  were  rendered  un- 
necessary by  admissions  of  plaintiff's  conn- 
sel  on  the  argument,  and  except  tbe  ninth. 

**  The  court  i$  requested  btf  t?te  d^endarU  to 
charge  that  if  a  voter  htu  lived  twelve  month* 
in  thta  »tate,  and  for  ninety  dayt  in  thig 
county, and  does  not  Intend  to  become  a  citizen 
o/  this  county  until  t?ie  day  he  regiUera,  hie 
vote,  if  ca«t,  U  legal,  Th»  court  declines  to 
»ii  charge  you,  hut  doss  charge  you  such 
terpretation  of  the  law  by  the  defendant  is 
untoarranted,  and  against  the  eatress  words 
of  the  constitution.  Living  in  tfie  state  fbr 
tteelve  montJis,  and  in  the  county  for  ninety 
days,  is  not  su0.eient  to  acquire  the  right  to 
vote.  The  person  must  have  entered  into  the 
state,  and  taken  it  as  his  retidenaet  home, 
or  domicile  for  ttcelve  months,  b^ore  he  can 
vote.  And  also,  if  he  is  a  resident  of  this 
state,  and  moves  to  another  county,  the  law 
requires  actual  residence  and  domicile  in 
such  county  for  ninety  days.  Mere  livingor 
being  there  will  not  do.  The  voter  must  be 
there  the  constitutional  periods  qf  time, 
with  the  intention  to  make  his  home  or  res- 
idence for  suoh  period.  To  illustrate:  Jf 
a  person  comes  herefrom  Virginia*  wTiere  he 
has  heretofore  resided,  and  desires  to  acquire 
political  privileges  in  North  Carolina,  and 
is  otherwise  gualifiedt  hs  must  have  relin- 
quished and  given  up  his  Virginia  domicile, 
and  have  resided  in  this  state,  in  some  part 
(if  itt  for  twelve  month*  b^ore  he  votes;  and 
three  months  tif  this  tw^ve  his  actual  rest' 
denee,  home,  or  domietU  must  have  been  in 
the  county  prior  to  the  time  he  votes,  of-  of- 
fers to  vote,  in  meh  oounty.  The  intmtion 
to  acquire  a  domicile  in  the  state  and  coun- 
ty, and  the  act  qf  acquiring  such  domicile, 
must  concur  and  exist  for  the  corutituttowil 
periods  qf  time  b^ore  the  right  to  vote  is  ao- 
quired. 

'*A  man  must  vote  where  his  actual 
home  or  domicile  is.  As  Mr.  Payne,  In  bis 
work  on  Elections,  says:  *A  person  can- 
not have  a  domicile  for  political  purposes 
in  one  place,  and  an  actual  home  in  an- 
other place.'  Section  46. "  ^  ■ 
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Tbe  defanduit  propowd  the  followlnp: 
Issaes :  (1)  Vese  any  Illegal  rotes  caat  tor 
Milton  E.  Teagrue  lor  eherlfl'?  It  so,  faow 
many,  and  by  whom  were  they  cast? 

(2)  Were  any  lll^al  votes  cast  tor  John 
Boyer  for  shertlf?  It  so,  how  many,  and 
by  whom  were  they  cast?  His  honor  de- 
clined to  submit  defendant's  proposed  is- 
sues.  Tbe  defendant  excepted.  (Error 
and  exception  No.  17.)  His  honortberenp- 
on  submitted  the  following  Issues  to  the 
Jury:  (1)  WaBtberelator,JobnBayer,daly 
and  legally  elected  sberiK  of  Forsyth  coun- 
ty at  the  election  bdd  in  November.  18887 

(3)  Was  tbe  defendant,  Teasue,  doly  and 
IflSallj  elected  sh^tf  ol  Forsyth  cooatyat 
the  election  held  la  Novembftr,  1888?  (The 
defendant  maintains  that  these  Issues  are 
Insnfflcient,  and  assigns  the  same  tor  er* 
ror.) 

Tbe  return  to  writ  ot  cert/orari.  order- 
iniT  that  the  evidence  In  rriatlon  to  Uie 
qnaUflcatlon  of  certain  votes  be  sent  up, 
is  as  follows : 

"  On  receipt  ot  the  catlorari^  I  fixed  a 
time  Mid  place,  and  notified  both  partlea 
that  I  was  Inlonned  byeonnsel  that  the 
only  evidence  desired  by  your  honors  Is 
soch  as  was  adduced  on  said  trial  in  refer- 
ence  to  Thomas  Hanee,  Frank  Fowler, 
Thomas  Lee,  GeorKe  Foy,  N.  L.  Toung, 
Ed.  Davis,  Creed  Hairston,  James  Brown, 
■Charles  Yokely,  Bob  Moore,  and  William 
Holmes.  I  hereby  certUy  that  the  evi- 
dence admitted  on  the  said  trial  as  to  said 
votes  was  substantially  as  follows : 

** The  poll-books  and  all  the  registration 
books  introduced  by  the  plalntlir,  she  wing 
the  names  of  the  voters  who  voted  at  the 
several  precincts  in  Forsyth  county  at  the 
election  In  November,  1888.  Bald  poll-books 
showed  that  Thomas  Hanes  voted  In  Win- 
ston, No.  1,191.  NoahKlmmel  testified  that 
h«  lived  in  Davidson  conn^  at  the  time  ol 
the  eleetton,  and  that  Thomas  Hanes  was 
a  young  colored  man  who  lived  with  his 
father,  Solomon  Hanes,  near  witness,  in 
Davidson  connty.  About  Ghrlstizias,  1887, 
he  got  into  a  difficulty,  and  went  to  Char- 
lotte, and  on  the  4th  ot  August,  1888,  wit- 
ness met  Thomas  Hanes,  and  carried  him 
hometn  bis  wagon;  thatHanes  then  lived 
at  his  father's  until  about  September  29, 
1888,  working  on  witness*  farm.  Thai 
he  Itft  his  father's.  In  Davidson  county, 
and  went  off.  J.  C.  Bessent  testified  that 
at  the  November  election  he  acted  as  chal- 
lenger at  Winston  box  for  the  plaintiff, 
Boyer,  and  generally  tor  the  Democratic 
ticket,  and  H.  B.  Starbuch  acted  as  Re- 
publican challenger.  Witness  kept  up 
closely  with  all  the  voters,  and  challenged 
only  for  his  side.  Thomas  Huies,  a  young 
colored  man,  offered  to  vote  early  In  tbe 
morning,  and  was  challenged  by  witness. 
Hewas  a  strange  man>  and  did  not  live  In 
Winston.  He  returned,  and  was  permitted 
to  vote.  Witness  cannot  swear  that  he 
saw  every  name  on  his  Ucket,  nor  does  he 
know  that  erenrcolored  voter,  with  a  1^ 
exceptions,  well  known  to  witness,  (none 
of  wnfeh  exceptions  mentioned  by  the  wit- 
ness are  embraced  In  the  names  in  this 
statMnent,)  got  their  tickets  from  a  cer- 
tain table  where  Teague  tickets  only  were 
handed  oot,  and  from  Teague's  recognized 
agents,  and  came  down  the  line  within  the 
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ropes,  and  voted.  Frank  Johnson,  wit- 
ness for  the  defendant  for  other  purposes, 
upon  cross-examination  stated  thaL  he 
handed  ont  Teague  tickets  all  day :  that 
Teague  bad  a  table  near  the  head  of  the 
line,  with  Teague  tickets  on  It;  that  col- 
ored voters  got  their  tickets,  fell  into  line 
about  three  deep,  passed  down  the  ropea 
to  the  window  where  tbe  votlngwaa  dooe. 
Several  other  witnesses,  upon  cross-exam- 
ination by  the  plaintiff,  testified  that  tbey 
had  not  seen  Thomas  Uanea,  Frank  Fow* 
Iot,  Ed.  Davis,  Thomas  L«e,or  Bob  Moon 
in  Winston  since  the  election. 

"  As  to  Frank  Fowler,  poll-books  show 
that  he  voted  in  Winston,  No.  103.  J.  & 
Bessent  testified  that  be  saw  him  vote  tor 
Teague;  that  he  (Bessrat}  was  town  tax 
collector  in  Winston,  and  had  been  for 
many  years ;  that  he  was  well  acqaalnted 
with  uie  people,  white  and  colored ;  that 
he  knew  nearly  all  the  colored  people  In 
Winston;  made  it  a  special  business  to 
keep  Dp  with  them,bi  order  to  save  taxei. 
Be  knew  tbat  Frank  Fowler  voted  at  the 
flleetion  for  Teatn»-  Never  aaw  him  hi 
WlnsttHi  nntll  a  few  mcmtbs  before  the 
election,  and  that  he  was  never  there  be- 
fore. NevOT  gave  in  or  paid  taxes  tbat 
year  in  Winston.  Thinks  be  came  from 
Virginia.  The  day  following  the  electioa, 
witness  saw  him  boy  a  railroad  ticket  to 
Glarksvllle,  Va.  He  1^  that  evening  ud 
the  train,  and  has  never  beoi  in  Winston 
■taice. 

"As  to  Thomaa  Lee,  poll-books  show 

tbat  he  voted  In  Winston,  No.  577.  J.  C. 
Bessent  testified  that  he  saw  him  vote  for 
Teague;  that  he  knew  him;  that  he  was 
a  young-looking  n^ro.  Jobn  G.  YoDDg, 
registrar  for  Winston  precinct,  testified 
that  Thomas  Lee  came  to  blm  to  register; 
that  he  was  a  young-looking  n^ro,  and, 
on  aocoDut<tf  his  very  yonthtul  appear- 
ance, he  examined  htm  as  to  his  age. 
Thomas  Lee  told  witness  that  he  was 
bom  in  October.  1868.  Witness  told  blm 
he  was  not  21.  and  refused  to  register  falni. 
Atterwards  a  party  unknown  to  witness 
brought  him  back,  and  stated  on  oatb 
that  he  was  31,  and  witness  registoied 
him.  His  appearance  Indicated  that  he 
was  not  31. 

"As  to  George  Foy,  poll-books  show 
that  he  voted  In  Winston,  No.  1,046.  A. 
Stewart  testified  that  he  knew  George 
Foy  in  Bocklngham  county.  Shortly  be- 
fore the  election  In  1888  witness  met  George 
Fuy  In  Winston,  and  asked  him  where  he 
lived.  Foy  asJd  be  lived  In  Bockingham 
county,  on  tbe  Webster  place;  that  his 
home  was  with  his  father^  in  said  county; 
that  he  had  been  working  in  tbe  factory; 
that  the  factory  had  stopped,  bat  that  he 
was  not  going  home  until  after  the  elec- 
tion. After  the  election,  he  did  go  to 
Bocklngham  county.  George  Foy  was  ex- 
amined as  a  witness,  and  testified  that  be 
voted  for  Teague;  that  he  came  Iron 
Bockingham  county  in  the  anmmer  tu 
work  in  the  tactoryi  and  always  weot 
back  when  the  factory  stopped  work.  On 
cross-examination  by  the  d^endant,  wit- 
ness stated :  'I  consider  Winston  my 
home,  and  go  to  Bockingham  to  see  my 
parents.' 

"As  to  N.  L.  Tonng«  ^U-bopks  shov 
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that  be  voted  in  Winston.  No.  684.  B^ng 
called  by  plalntur,  Yotmg  stated  that  be 
came  to  Winston  In  the  snmnier  ofl887t 
on  a  Tisit ;  stayed  a  short  time,  and  left ; 
that  he  was  raised  In  South  Carolina,  and 
came  to  Charlotte,  N.  C,  )u  January,  1886 ; 
that  he  'pastored  around,'  preachlns  in 
Charlotte,  StatesTlUe,  and  other  places, 
having:  no  settled  home;  that  In  January, 

1887.  bis  wife  died  in  Chester,  S.  C. ;  at 
Qiristmas,  1887,  he  came  to  Winston  to 
live;  tbat  be  remained  taere,ezcn>t  once  In 

1888,  when  he  returned  to  CheMter,  S.  C, 
to  see  one  of  bis  children  who  was  sick ; 
that  be  voted  for  Teagne.  Giles  Bason, 
colored,  was  introduced  as  a  witness  by 
defendant  for  some  other  purpose,  and  on 
cross-examination  by  plaintiff  stated  tbat 
be  lived  in  Winston  a  long:  time,  and  was 
wtil  acquainted  with  the  colored  people  in 
It;  that  N.  Ik  Yonnic  did  not  come  to 
Winston  ontil  the  summer  of  1888.  after 
^ectioneoine  bad  commenced;  tbat  he 
bad  not  seen  him  in  Winston  until  about 
tbat  time,  when  he  first  saw  him  In  tbe 
church  as  a  preacher. 

"As  to  Ed.  Davis,  pull-books  show  tbat 
be  voted  in  Winston,  No.  219.  Oreen  Will- 
iams, chief  of  police  tat  DanvlU^  Va.,  testi- 
fied by  d^K»ltion  that  he  knew  Sd.  Davis, 
a  colored  man ;  that  np  to  abt>nt  the  first 
of  1S88  be  resided  In  Danville,  Va.,  and  was 
often  in  Jail  there;  that  betweoi  Chrlst- 
maa,  1887,  and  tbe  spring  of  1888,  (witness 
not  belnir  certain  as  to  the  exact  day,)  he 
left  Danvllie,  and  returned  the  following:  tall 
or  winter  of  1888.  and  stated,  in  the  pres- 
ence of  witness,  be  had  been  over  to  Win- 
ston. Said  d^osltlon  Is  sent  as  a  part  of 
this  statnment.  No  objection  was  made 
to  the  readingr  the  part  of  said  depi»ition 
above  quoted,  f^ank  Johnson,  upon 
cross-examination,  further  stated  with- 
out objection,  In  addition  to  wbat  is  set 
forth  elsewhere,  that  the  colored  voters 
got  *to  the  pulls  as  soon  as  they  were 
opened,  and  tbat  they  ffot  their  tickets 
from  the  table  where  the  Teag^ue  tickets 
were  distributed,  and  filled  the  ropes  back 
about  three  deep,  crossed  cIobb  together, 
for  a  distance  of  about  one  hundred  !eet, 
nearly  the  outside  ^ate  of  the  court-house 
square.  Tbe  r^lstratlon  showed  that 
£d.  Davis  was  restored  as  'Ed.  Davis, 
colored.* 

"Poll-book,  Abbotts  Creek  township, 
showed  that  Charles  Yokely  voted  No.  100 ; 
and  William  Cllnard  testified  tbat  he  saw 
Yokely  vote  for  Teague  at  election,  No- 
vember, 1888.  I^ndon  Charles  testified 
tbat  Charles  Yokely '8  father  lived  in  David- 
son county ;  tbat,  in  spring  of  1887.  Charles 
Yokely  rented  land  from  witness  In  For- 
■ytb  county ;  that  he  came  to  his  home 
to  make  a  crop,  and  wblle  ttaoe  married, 
in  tbe  summer  of  1888;  Charles  Yokely  and 
bis  wife  moved  back  to  Davidson  county, 
andUved  with  bis  father;  that  Yokely  did 
not  return  to  Forsyth  county  until  tbe 
latter  part  of  October,  1888,  when  he  rent- 
ed land  for  another  crop.  Bandall  Boden- 
hammer  testified  that  In  October,  1888,  be 
rented  Charles  Yokely  a  i^ece  of  land. 
Yokely  then  lived  in  Davidson  county. 
'He  ranted  from  me  in  Forsyth  county 
on  October  2, 1888,  and  moved  over  from 
Davidson  between  tlie  lOtb  and  20th.  He 


told  me  before  the  election  that  be  had  a 
great  mind  to  register  In  Forsyth  coun- 
ty-' 

"As  to  Creed  Halrston,  Salem  poll-books 
show  that  he  voted  No.  237.  William  Bey  n- 
olds  testified  that  be  knew  Creed  Halrstun. 
He  works  generally  from  April  till  No- 
vember In  Beynolds'  factory.  He  lives  in 
Stokes  county,  and  has  a  bouse  in  Walnut 
Cove,  and  goes  home  every  winter,  ureed 
Halrston  testified  tbat  helived  In  'Walnut 
Cove,  Stokes  eounty,and  has  been  forser- 
eral  years,  and  came  from  there  this  mom< 
tng.  Had  a  bouse  in  1888.  Sold  it  this 
year,  after  my  mother  died.  I  work  here 
In  summer,  and  board  In  Salem  with  my 
brother.  I  was  raised  In  Stokes  county, 
and  always  made  tbat  my  homo.*  On 
cross-examination  by  detraidant,  he  said 
tbat,  at  tbe  time  he  registered,  he  consid- 
ered Salem  bis  home,  and  boarded  with  a 
relative  In  Salem  at  tbat  time. 

"As  to  James  Brown,  Dr.  Kemertestt 
fied  that  he  saw  James  Brown  vote  at 
Kemersville  precinct  for  Teague.  Witness 
had  been  a  practicing  physician  In  that 
township  for  40  years.  Never  saw  James 
Brown  In  the  precinct  until  he  applied  to 
vote,  and  has  never  seen  falm  since  the  elec- 
tion; and  hecballengedhlm  ontheground 
of  non-resldenee.  Brown  stated  tiist  be 
came  from  YlrginlB;  that  his  wife  was 
there,  but  that  he  had  bad  alettertoshow 
she  was  dead.  He  went  away,  and 
brought  u  letter  post-marked  'Beidsvllle, 
N.C.,'  and  the  letterwas  read  at  the  polls, 
and  contained  a  statement  that  his  wife 
was  dead,  and  some  one  else  In  Jail,  and  he 
could  return  home.  Frank  Davis  was  af^ 
erwards  called  by  the  defendant,  and  tes- 
tified that  Brown  bad  lived  in  Kemer^ 
Tille4years;  tbat  be  worked  on  tbe  rail- 
road, and  since  the  election  was  off  in  the 
eastern  part  of  this  state,  working  on  tbe 
riUU-oad.  On  cross-examination,  witness 
was  onable  to  state  where  in  KemersTUle 
Brown  had  lived  during  the  4  years. 

"As  to  Bob  Moore,  poll-books  showed 
that  he  voted  In  Winston,  No.  819.  J.  C. 
Bessent  testified  that  Bob  Moore  was  a 
crippled  negro;  that,  Just  before  the  elec- 
tion, Moore  told  him  that  be  lived  in 
Stokes  county,  and  paid  bis  taxes  there. 
He  had  not  been  seen  In  Winston  since 
the  election.  Witness  saw  blm  vote  for 
Teague.  John  G.  Young  testified  tbat 
Bob  Moore  told  him  before  the  election 
that  his  home  was  in  Stokes  county. 

"As  to  William  Holmes. Thomas  B.  Rob- 
erts testified  that  he  knew  William  Holmes, 
colored.  Saw  htm  vole  In  Louisville  town- 
ship in  the  election  of  1888  for  Teague. 
That,  in  the  spring  of  1888,  Holmes  stayed 
a  we^  or  two  In  the  township,  but  went 
away  to  work  on  the  railroad.  A  week  or 
two  before  the  election,  he  first  moved  bis 
family  into  the  township.  They  remained 
until  after  the  election,  and  lived  half  a 
mile  from  witness.  Shortly  after  the  elec- 
tion, they  all  left,  and  witness  has  not 
seen  them  since.  A  few  days  before  the 
Section,  witness  asked  Holmes  If  he  was 
going  to  the  speaking  that  day.  Holmes 
said, '  No,  that  he  did  not  care  to  go,  as 
be  could  notvote  here;  that  he  had  to  go 
to  Salisbury,  where  his  home  was,  to 
vote.*  WltnaM  furtberteatifled  thai 
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or  four  yean  before  the  election,  Holmes 
was  married  In  LoolSTlUe  township,  and 
moved  hts  wife  to  Salisbury. 

**  Whepever  the  words '  rofced  forTeagne  * 
are  used,  the  meaning  Is  that  thevotewas 
cast  tor  the  defendant  at  the  election  In 
November,  1888,  for  sheriff  of  Forsyth 
connty. 

"The  above  Is  the  testimony  as  contend- 
ed for  and  ar^ed  to  the  Jnry  by  plaintiff. 
The  defendant  denied  that  the  witnesses 
had  so  testified.  Counsel  dieaKreelnK  as 
to  the  statemeqt  of  the  witnesses,  the 
court  declined  the  d^endant'a  twenty- 
third  prayer  tor  Instruction,  so  tar  as  It 
relates  to  the  voters  named  In  this  state- 
ment, and  1^  It  to  the  Jnry  to  say  huw 
the  matter  was  as  per  written  chai^. 
Thepresidlng  Jndgedeclared  thetestlmony 
was  snbstantialiy  as  herrtn  set  forth. " 

WatBOB  ABuiton  and  GlennAGleaB,toT 
plaintiff.  L.  M.  Scott  and  Wm.  S.  Ball. 
(J.  H.  DUlard,  of  counsel,)  lor  defendant, 

AvBRY,  J.,  {tUter  statlag  the  facta  as 
above.)  The  motion  made  at  the  Febru- 
ary term,  1889,  to  compel  the  plaintiff  to 
file  a  bill  of  partlenlars,  rested  upon  the 
ffrouDd  that  the  second  paragraph  of  the 
original  complaint  was  not  safflclently 
definite.  The  section  referred  to  was  as 
follows:  "(2)  That  the  relator,  John 
Boyer,  at  said  election,  as  he  Is  Informed 
and  believes,  received  a  majority  of  all  the 
lesal  votes  cast,  and  was  daly  elected  to 
fill  tbe  said  otBce  of  sheriff  of  said  connlnr 
for  tbe  said  term  of  two  years ;  but,  not> 
withstanding  tbe  rdatorrec^Ted  said  ma- 
jority of  the  lawful  votes  cast,  and  was 
duly  elected  to  said  office,  the  d^endant, 
M.  E.  TeaKue,  against  the  protest  of  the 
relator,  and  against  hie  consent,  has  been 
unlawfully  Inducted  into  said  office,  and 
now  anlawfully  usurps  the  office  to  which 
tbe  relator  was  elected,  and  Is  wrongfully 
and  anlawfully  holding  the  same,  and 
receiving  the  profits  and  emoluments  there- 
of, which  rightfully  belong  to  the  relator. " 
The  plaintiff  thereupon  amended  his  com- 
plaint by  Bubatitutlng  in  place  of  said  par- 
agraph the  following:  '^{2)  That  the  re- 
lator, John  Boyer,  at  said  election,  as  he  Is 
Informed  and  believes,  received  a  majority 
of  all  the  legal  votes  cast,  and  was  duly 
elected  to  the  office  of  sheriff  of  Forsyth 
county  for  the  said  term  of  two  years ; 
but,  notwithstanding  the  relator  received 
a  majority  of  the  votes  cast  by  legally 
quallned  voters  of  said  county,  a  larf^e 
number  of  votes  were  cast  for  the  defend- 
ant atthevarious  precincts  In  said  county 
by  persons  who  were  not  qualified  voters 
In  said  respective  voting  precincts  and 
townships,  and  were  received  and  counted 
by  the  poll-holders. ,  Some  of  said  votes 
were  cast  by  persons  who  were  not  resi- 
dents of  the  towndblps  and  voting  pre- 
cincts wherein  they  voted,  others  by  per- 
sons who  were  non-residents  of  the  state, 
others  by  minors,  others  by  persons  dis- 
qualified by  crime  under  the  laws  of  tbe 
state,  others  who  were  not  legally  regis- 
tered, a  lai^  majority  of  which  Illegal 
and  fraudulent  votes  were  cast  In  the 
Winston  township,  and  those  townships 
adjacent  thereto.  That  the  number  of 
votes  thus  received  and  counted  against 
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the  relator,  as  the  relator  Is  informed  and 
believes,  greatly  outnumber  tbe  majority 
by  which  the  defendant  was  declared  by 
the  canvassing  board  to  have  been  elect- 
ed. "  After  the  amended  complaint  bad 
been  filed,  his  honor.  Judge  Fbillxps,  pre- 
siding at  that  term,  in  the  exercise  of  bla 
discretion,  denied  the  motion,  requiring 
the  plaintiff  to  file  a  bill  of  particulars. 
The  ivtusal  of  the  court  to  compel  tbe  fil- 
ing of  a  more  specific  statement  of  the 
grounds  of  relief  ashed  by  the  relator  gives 
rise  to  the  first  exception,  and  the  second, 
third,  and  seventh  Involve  substantially 
tbe  same  point. 

At  October  term  ,3889,  before  Hon.  John  A. 
OiLMBK,  Judge  presiding,  the  defendant  sab- 
raltted  the  following  motion,  in  writing: 
"Thedefendant  moves  for  speelflcatioDS  to 
be  famished  by  the  plalntlfl,  to  include  the 
followlngpoints:  (1)  Thenames  ofalleged 
Illegal  voters  relied  upon  by  plaintiff  to 
reduce  the  defendant's  majority ;  (2)  the 
precints  in  which  such  alleged  lll^al  votes 
were  cast;  (8)  the  specific  act  relied  on  by 
the  plaintiff  In  each  Instance. "  Therenp- 
on  bis  honor  made  the  following  order: 
"That  the  parties  furnish  to  each  other 
bills  of  particulars,  giving  tbe  toUowlttg 
notices:  (1)  The  number  of  Illegal  votes 
cast,  and  for  whom  caat ;  fS)  the  grounds 
of  Ill^allty  of  each  respective  class  of  ille- 
gal votes;  (8)  when  and  where  polled." 
Tbe  defendant  excepted  to  the  forgoing 
order  because  it  did  not  furnish  the  full  re- 
lief demanded.  On  the  26th  day  of  No- 
vembw,  1889,  the  defend«it  served  apra 
the  plaintiff  the  following  notice  of  mo- 
tion: "To  the  plalntlfl:  Take  notice  that, 
at  the  next  special  or  r^ular  term  of  said 
superior  court  to  be  held  In  said  county, 
the  defendant  will  move  the  court  to  re 
quire  the  plaintiff  to  further  amend  tbe 
complaint  as  follows:  (1)  To  all^e spe- 
cifically and  particularly  tiie ground  of  com- 
plaint against  the  validity  of  the  election 
mentioned  in  the  complaint,  and  against 
each  voter;  (2)  to  stAte  particularly  the 
names  and  number  of  the  persons  who  it 
is  alleged  have  been  counted  as  voters, 
and  who  ought  notto  have  been  so  count- 
ed; (8)  tbe  specific  act  r^ed  on  by  the 
plalntlflin  each  case,  and  the  name  of  each 
voter,  to  be  attached,  and  tbe  precinct  in 
which  he  voted.  Such  motion  will  be 
made  unless  tbe  plaintiff  so  amends  the 
complaint  and  files  a  copy  in  the  office  of 
the  clerk  of  said  court,  or  a  copy  thereof 
be  served  upon  the  defendant,  within 
twenty  days  after  the  service  of  this  no- 
tice, or  unless  the  Information  required 
by  such  amendments  be  famished  to  the 
defendant.  In  writing,  within  said  twenty 
days."  A  special  term  of  tbe  superior 
court  of  Forsyth  county  was  appointed 
by  Hon.  Daniel  Q.  Fowle,  governor,  to  be 
held  on  the  6th  day  of  January,  1890.  This 
case  was  called  on  Wednesday,  the  8th 
day  of  .Tanuary.  during  the  said  special 
term,  whereupon  the  defendant,  pursuant 
to  the  last-named  notice,  moved  tb« court 
that  tbe  plaintiff  be  required  to  amend 
the  complaint  in  accordance  with  the 
demand  In  said  notice  contained.  The 
motion  of  defendant  was  dmled  In  the  fol- 
lowing terms:  "The  court  having  de- 
clined to  grant  defmdant's  motion  fur  an 
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order  to  amend  the  complaint,  the  defend- 
ant prayed  an  appeal,  and  asked  tbat  the 
court  stay  the  trial  ontu  said  appeal  be 
heard.  Declined  by  tbe  conrt.  Excep- 
tion by  defendant. " 

The  general  provlalon  ol  tbe  Code,  ii  259, 
is  that  "the  court  may  in  all  cases  order  a 
bUl  ol  particulars  of  the  claim  ol  either 
party  to  be  Inrnished."  When  a  com- 
plaint rnntalns  a  statement  of  facts  that 
conetltntes  a  caose  of  action,  according 
to  the  established  principles  of  law,  the 
responsibility  rests  upon  the  trial  judge, 
in  the  exercise  of  a  sound  discretion,  to  de- 
tmnine  whether  morespeelflc  and  detailed 
statements  of  facts,  when  demanded  by 
either  of  the  parties  to  the  action,  should 
be  required  to  prevent  surprise,  or  pro- 
hibited to  avoid  confusion  and  prolixity 
in  the  trial.  Election  Cases,  Gibbons  v. 
Sbeppard,  66  Pa.  St.  35;  Tlltou  v.  Beech- 
er,  59  N.  Y.  188.  When,  therefore,  the  re- 
lator alleged  In  bis  complaint  that  a 
fiufileient  number  ol  illegal  votes  hud  been 
cast  for  the  incumbent  m  Forsyth  county, 
and  counted  for  hitn  In  the  computation, 
upon  which  his  piima  taele  right  to  the 
ntUce  depended,  to  change  the  result,  if 
the  ille«;al  voters  had  been  denied  the  priv- 
ilege of  exercising  the  elective  franchise, 
his  statement,  If  proven,  would  have  es- 
tablished his  right  to  the  Judgment  de- 
manded. Zerbj  V.  Snare,  107  Pa.  St.  188: 
State  T.Mason,  14  La.  Ann.  605;  Halstead 
V.  Kader,  27  W.  Va.  806.  The  corrective 
power  of  the  presiding  judge  to  set  aside 
a  verdict  for  surprise  would  have  given 
the  defendant  addltiunalaacQrity.K  It  had 
actually  appeared  tbat  he  was  misled  in 
making  his  preparation  to  meet  the  testi- 
mony oOered  for  the  relator.  We  think 
tbat,  when  Judge  Ojuieb  required  the  re- 
lator to  give  tbe  aggregate  number  ol 
illegal  votes  alleged  to  have  been  cast  tor 
cbedelendant.the  grounds  upon  which  the 
charges  of  Illegality  were  based,  aa  to  each 
class,  and  when  the  votes  were  polled,  the 
defendant  could  not  claim,  as  of  right,  a 
fuller  and  more  definite  speclflcation  nf 
-what  the  relator  expected  to  prove. 
Brightly,  Elec.  Cas.  884;  Wheat  v.  Hags- 
dale,  27  Ind.  201;  Garrett  v.  Higglns,  Id. 
162.  In  trying  the  title  to  an  office  which 
InTOlves  tbe  preservation  of  the  purity  of 
elections,  and  tbe  protection  of  the  popu- 
lar right  of  suKrage,  public  policy  and  in- 
trinsic justica  alike  forbid  that  a  Judge 
vested  with  Important  dlsi'-retlonary  pow- 
ers should  exercise  tbem  in  such  manner 
as  to  permit  so  grave  a  question  to  degen- 
erate into  a  technical  contest  as  to  the 
correct  spelling  of  the  name  of  an  obscure 
trainp  with  a  convenient  supply  of  aUaa 
surnames,  or  to  allow  the  incumbent  to 
enjoy  the  fruits  of  his  fraudulent  practices, 
because  a  relator  could  not  induce  an  nn- 
wHUdk  witness  to  disclose  the  true  name 
of  an  individual  who  had  been  one  of  tbe 
Instruments  used  In  its  perpetration  until 
the  information  could  be  extracted  from 
him  on  his  examination  under  oath.  It 
is  safficient,  where  there  are  no  restrictive 
statutes  changing  the  general  principle, 
that  the  contestant  tor  an  office  shoald 
notify  the  contestee  in  his  complaint  of 
tbe  nature  of  the  objections  made  to  tbe 
validity  of  the  election;  and  it  thra  rests 


with  the  latter  to  show  tbe  court,  on  amo- 
tion to  require  more  definite  information, 
tbat  he  cannot  prepare  his  defense  without 
incurring  unnecessary  expense,  or  at  all. 
if  certain  specifications  of  tbe  contestant's 
ground  should  not  be  made.  Howard  v. 
Shields.  Ifi  Ohio  St.  184 ;  Griffin  v.  Wall, 
32  Ala.  150;  Hadley  v.Outridge,58  Ind.302; 
O'Gormau  v.  Bicfater,  81  Minn.  25, 16  N.  W. 
Itesp.  410.  We  fall  to  find  tbe  rigid  rule 
that  a  contestant  ol  an  election,  in  a 
notice  on  a  pleading,  shoald  be  required 
to  give  the  contestee  the  name  ol  every 
allied  Illegal  voter  as  to  whom  he  pro- 
poses to  offer  moait  approved  in  any  of 
tbe  states ;  ana  It  seems  now  to  be  en- 
lorced  only  in  obedience  to  the  letter  of  a 
statute  requiring  It  in  some  states,  as  in 
Missouri.  Kreits  v.  Bebrensineyer.  126  HI. 
141, 17  N.  E.  Rep.  232.  The  question  In- 
volved in  the  decision  ol  Blgsbee  v.  Dur- 
ham, 99  N.  C.  841,  6  B.  E.  Bep.  64,  was  very 
different  Irom  that  presented  in  this  case. 
There  the  plaintiff  alleged  in  genoral  terms 
that  a  majority  ol  tbe  quaUfled  voters 
did  not  vote  lor  the  school,  and  stated  as 
A  reason  thatthedelendant commissioners 
hod  Improperly  stricken  from  the  reglstra- 
'  tion  books  the  names  of  ISO  voters,  and  If 
those  names  were  restored  the  number 
cast  in  favor  of  the  school  would  not  con- 
stitute a  majority  of  the  whole  registra- 
tion list.  Evidence  was  heard  upon  as 
tasne  framed  as  to  the  legality  of  striking 
off  said  nam<w,  (see  page  345,)  and  tbe 
plaintiff  submitted  to  judgment  of  non- 
salt  because  the  conrt  held  that  tbe  testi- 
mony offered  did  not  tend  to  show  tbat 
any  persons  whose  namra  were  stricken 
off  were  legal  voters.  Tbe  Judgment  be- 
low was  sustained  In  this  court.  It  ap- 
pears, tberdore,  tbat  tbe  judge  in  tbat 
case  allowed  an  issue  to  be  submitted  up- 
on a  much  morevagueaudindeflnitestate* 
ment  than  we  have  In  tbe  case  before  us. 
The  test  laid  down  in  Skerrett's  Case,  2 
Pars.  Eq.  Cas.  509,  was  whether  the  facts 
set  forth  are  such  that,  II  true.  It  would 
be  the  dn-^  of  the  conrt  to  vacate  the  elec- 
tion, or  declare  another  person  than  the 
one  returned  to  have  been  duly  elected. 
McCrary,Elec.§  4U2.  ButitseemBthat  the 
rule  was  relaxed  by  the  sopreme  court  of 
that  state  in  latercases.  Gibbons  v.  Shep- 
purd,  supra. 

The  Code,  §§  172--1730,  both  inclusive, 
prescribes  the  mode  of  selecting  and  draw. 
Ing,  and  the  quallflca'Oons  of,  jurors.  Spe- 
cial provision  Is  made  in  section  1731  for 
the  drawing  of  Jurors  for  special  terms  by 
the  commissioners.  But  the  sheriff  Is  not 
required  to  act  In  any  case  except  where 
tbe  coramisBloners  neglect  to  draw  the 
jury;  and  then  the  duty  devolves,  under 
section  1732,  upon  him,  the  clerk  ot  tbe 
board  of  commissioners,  and  two  Justices 
ot  the  peace.  A  special  term  of  the  court 
bad  been  called  when  this  case  had  been  at 
Issue  for  several  terms,  and  perhaps  with 
the  trial  of  it  particularly  in  view.  We 
find  tbe  sheriff  officiously  taking  charge  of 
tbe  drawing  for  tbat  term,  and  receiving 
the  scrolls  as  they  were  drawn  by  a  boy, 
calling  the  name  without  submitting  more 
than  two  or  three  to  tbe  Inspection  of  any 
other  person,  and  passing  them  into  a 
locked  box.   It  was  the  duty  ol  tbe  corn- 


Digitized  by 


Google 


678 


SOTJTHBASTBBST  BEPOBTXB.  ToL.  11. 


(N.  C. 


mlorionera  to  siipervlse  tiie  taking  out  of 
tbe  scrolls  and  deposltliiff  them  In  the 
other  box.  While  tala  honor  did  not  find, 
and  had  no  means  ot  knowing,  that  there 
was  actual  fraad  on  the  part  ot  the  de- 
fendant. It  U  plain  that,  by  his  Improper 
Interference  with  the  duties  ot  others,  he 
had  the  opportunity  and  the  temptation 
to  perpetrate  a  fraud  upon  the  relator, 
with  batthe  remotest  chance  of  detection. 
The  fact  that  one  name  that  ought  to  hare 
been  In  the  box  No.  2  was  again  found  In 
No.  1,  Btrongly  suggests  some  Irregularity 
or  tamperingwlth  the  names  by  some  one. 
Challenges  to  the  array  are  exceptions  to 
tbe  whole  panel,  and  are  generally  founded 
on  a  charge  ot  partiality,  or  some  defavlt 
ot  the  sheiiti  or  other  officer  who  sum- 
moned them.  State  t.  Mnrph,  Wlnst.  129; 
8  Bl.  Comm.  859;  Abb.  Law  Diet.  "Chal- 
lenge. **  The  action  ot  hlshonor  was  foond- 
ed  upon  the  Idea,  not  that  there  was,  but 
that  there  might  have  been,  fraud  on  the 
part  of  the  defendant,  and  that  the  opi>or- 
xnnlty  was  afforded  him  by  offldonsly  In- 
termeddling when  a  man  who  had  a  prop- 
er sense  ot  propriety,  and  wished  to  avcdd 
the  appearanceot  evil,  woald have  refused,. 
If  requested,  to  take  any  part  in  the  draw- 

When  tbe  array  had  been  set  aside,  the 
defendant  moved  the  court  to  have  an- 
other Jury  drawn  under  tbe  provisions  of 
section  17S2,  but,  so  soon  as  they  were 
drawn,  challenged  the  array;  and  the 
court  set  It  aside,  also,  on  bis  motion. 
Thejudge  then  appointed  one  S.,  under  the 
provisions  of  chapter  441,  Laws  1889, 
which  eathorlsesthe  appointment  of  some 
saltable  persnn  by  the  judge  to  summon  a 

Iury  from  the  by-standers  when  the  eherlft 
s  a  party,  or  has  an  indirect  Interest  In 
the  action  to  be  tried.  Tbe  legislature 
baa  tbns  given  Its  sanction  to  the  Idea 
that  seemed  to  have  operated  upon  tbe 
Judge's  mind  In  first  discharging  the  whole 
panel.  But  it  Is  Insisted  that  the  sum- 
moning of  Jurors  do  clrcamsUtnttbna  Is  a 
mode  of  supplementing  a  jury  Insnfflclent 
in  numbers  to  discbarge  the  business,  but 
that  a  conrt  has  no  power,  wbm  all  sum- 
moned as  regular  Jurors  under  any  other 
provision  ot  the  lawhavebcen  discharged, 
to  create  the  whole  panti  by  an  order  tor 
a  special  venire,  unless  some  statute  au- 
thorites  that  course  to  be  pursued.  Tbe 
direct  provisions  ot  the  various  statutes 
had  been  resorted  to  in  vain  to  procure  a 
Jury  of  good  and  lawful  men  to  try  this 
cause.  Blackstone,  in  his  Commentaries, 
(volumes,  p.  864.)  says:  '*If,  by  means  ctf 
eballenges  ur  othercause.a  sufficient  nnm- 
ber  ot  unexceptionable  Jurors  doth  not  ap- 
pear at  tbe  trial,  either  party  may  pray  a 
taies.  A  Uilea  is  a  supply  of  such  men  as  a 
are  summoned  upon  the  first  panel  In  or- 
der to  make  up  the  deficiency. "  This  rule 
was  founded  upon  a  construction  given  by 
the  courts  to  the  old  English  statutes  In 
reference  to  a  tales  de  etreumBtAatibua. 
But  our  Code,  after  giving  tn  detail  the 
methods  of  drawing  Jurors,  provides  In 
section  17S3:  In  order  "that  there  may 
not  be  a  defect  of  Jurors,  the  sheriff  shall, 
by  order  of  court,  summon  from  day  to 
day,  of  the  bv-standers,  other  Jurora,  being 
freeholders  within  the  county  where  tbe 


conrt  Is  held,  to  MTve  on  tbs  pettt  Jui?*: 
and  on  any  day  the  eoort  may  discharge 
thosewhohave  served  the  preceding  day." 
etc.  If  there  is  not  an  Inherent  power  is 
a  court,  under  the  common  law,  to  pro- 
vide for  thecnmmonlngof  a  Feofre  in  order 
to  avoid  a  failure  to  administer  the  law 
where  the  officers,  by  their  dereliction  of 
6nty,  have  failed  to  select  a  Jnry,  or  by 
their  conduct  have  made  It  apparent  that 
there  was,  or  possibly  that  there  might 
have  been,  fraud  In  the  selection  of  the 
panel  returned,  the  section  Ot  the  Code 
last  cited  (1738)  was  evidently  Intended  to 
give  the  court,  by  neeessaiy  implication, 
tbe  power  to  meet  any  such  wnergency  by 
requiring  tbe  sheriff  (for  whom  tne  act  ot 
1889  allows  the  conrt.  tn  easea  like  tbis,  tu 
appoint  a  snbstltnte)  to  summon  freehold- 
era  ut  the  county.  Perhaps  a  different  rule 
might  prevail,  were  a  Judge,  tbrongh  mere 
caprice,  or  upon  Insufficient  grounds,  to 
discharge  the  whole  panel  before  ordering 
the  summoning  of  talee  Jurors.  Thomp. 
A  M.  Jur.  fi  81.  But  here  the  first  panel 
was  set  aside  for  reasons  that  we  bold 
mfflelent,and  the  second  on  motion  of  the 
party  who  seeks  to  take  advantage  of  tbe 
allowance  of  his  motion  to  adjourn  the 
court,  and  hold  the  office  of  which  he  Is 
the  Incumbent.  The  suggestion  that  the 
act  of  1889  was  passedafterthlsaction  was 
brought,  and  that  It  would  be  nnconeti- 
tntlonal  to  resort  to  its  provisions  in  pro- 
curing a  Jnry  In  the  trial  ot  pre-existing 
suits.  Is  not  supported  by  reason  or  au- 
thority. The  l^slatnre  have  the  right  to 
alter  tbe  remedv.  provided  It  is  not  de- 
stroyed or  Impaired.  Tbe  evldemt  object 
in  panslng  the  act  ot  1889  was  to  prevent 
possible  fraud  on  tbe  part  of  a  sheriff  la 
the  sdectlon  ot  Jurors  to  try  an  action  to 
which  he  Is  a  party,  ur  In  whlcb  he  has  an 
Interest. 

The  qualification  ot  an  elector  nnder  our 
constitution  depends  upon  the  questious 
whether  he  was  bom  In  tbe  United  States 
or  has  been  naturalised.  Is  21  years  old, 
has  resided  In  the  state  12  months,  and 
In  the  county  in  which  be  proposes  to 
vote  90  days,  aud  shall  have  r^totered  In 
the  township  or  voUng  prednvt  In  which 
he  proposes  to  vote  according  to  law. 
Const,  art.  6,  fiS  1,  2.  The  person  must 
have  come  into  the  state  a  year  before  the 
election,  or  have  been  domiciled  within  it 
for  12  months  after  forming  the  purpose 
to  remain,  In  order  to  conetltotehim  a  res- 
ident: and  the  sums  intent  must  be  con- 
current with  Idle  actual  oeeupatton  ol  a 
domicile  In  tbe  county,  in  order  to  otitis 
him  to  the  rights  ot  an  elector  within  Its 
limits.  Thequallflcatlon  ot  one  who  has  a 
domicile  In  the  state,  except  where  the  law 
makes  certain  acts  conclusive  evidence  In 
determining  where  Itls,  must  often  depend 
solely  upon  the  Intent,  which  is  known 
only  to  him,  or  upon  his  age,  wblcb  ctftea 
cannot  be  actually  ascertained  except 
from  family  records  not  accessible  to  oth- 
ers, or  from  fals  statements.  The  lives  and 
fortunes  of  men  are  constantly  made  to 
depend  upon  their  declarations,  used  as 
evidence  of  tbe  existence  of  malice  or  ot 
fraud,  as  motives  controlling  their  con- 
duct ',  and  we  see  no  sufficient  reason  why 
the  declarations  of  a  peraop,  and  mcfa  dr- 
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cnnutanttal  erldence  a»  toidfl  to  show  his 
intoit,  tn  BO  far  as  It  la  material  In  deter- 
mluliiff  whetbar  be  is  a  qualified  voter, 
■hoald  not  be  heard  in  tbe  adjadicatlon  of 
his  rights  as  an  elector,  or  ia  passtng  apun 
an  Iwne  which  InTolrai  the  question 
wbetbOT  be  was  a  qnallfled  voter.  The 
declaratloiis  of  a  roter  as  to  his  qnallflca- 
tions  generally,  if  made  at  the  time  of  vot- 
ing, are  competent  as  a  part  of  the  res 
gwttd;  and  if  not  contemporaneous,  bnt 
nkade  prevlooalT',  are  admissible,  if  such 
deelarattons  are  tn  disparagement  of  his 
rl^t  as  an  elector,  because  they  are 
a^lnst  Us  Interest,  and  he  is  considered 
as  represented  by  the  party  for  whom  bis 
BQlTrage  was  cast.  Taylor,  tn  his  work 
on  Ifindence.  (volume  1,  S  686,)  says:  "On 
this  ground  [becansethe  declarant,  thoagb 
not  a  party.  Is  interested  in  the  subject- 
matter  of  the  suit]  it  has  been  repeatedly 
beld  on  the  trial  of  election  petitions  that 
the  declarations  of  voters  against  th^ 
own  votes,  whether  made  before  or  alter 
the  votes  were  given,  and  even  though  in- 
validating their  votes  on  the  ground  cA 
their  having  received  bribes,  are  admleal- 
ble  in  evidence:  for  in  a  scrutiny  each  case 
is  considered  a  separate  cause,  in  which 
the  supporter  of  the  vote  under  discussion, 
and  tm  voter,  are  the  parties  on  tlw  one 
rtde,  and  the  oppoaers  of  thft  vote  are  the 
parties  on  the  other. "  The  rule  as  stated 
generally,  and  as  we  think  correctly,  by 
the  courts  in  this  coontry,  is  that,  aftw 
flrst  showing  that  a  person  voted  against 
a  contestant, orotterlng  testimony  tending 
to  show  that  he  so  voted,  he  is  considerud 
a  party  In  Interest  as  against  the  latter, 
and  any  declaration  showing  bis  want  of 
qaallileatl<ni  to  vots  la  adinlsslble.  like 
uioae  of  a  parl^  made  against  Ua  own  in- 
terest. But  it  is  held  by  most  ol  the 
courts  in  the  United  States  that  such  dec- 
larations, when  made  some  time  after  the 
vote  has  been  east,  are  not  competent. 
Beardstown  v.  Virginia,  7«  111.  84.  81  111. 
(Ml :  Abb.  Tr.  Ev.  760;  People  v.  Pease,  27 
N.  X.  4^81  Amet.  Dee.  9B8  et  seq.,  notes; 
Paine,  Blee.  S  778;  French  v.  Ligbty.  » 
Ind.  478.  The  eighth  exception  shows 
that  the  Judge  below  was  guided  by  the 
principles  we  have  announced.  It  was  as 
follows:  "The  plalntltl  proved  by  a  wit- 
ness that  Bethel  Smith  voted  for  the  de- 
fendant at  the  election,  Novenibw,  1888. 
PlalntUf  thai  proved  the  declarattouB  and 
acts  of  Bethd  Sralth  tending  to  prove  that 
bla  vote  was  Illegal,  and  tuat  he  was  not 
a  dnly-quallfled  voter ;  such  acts  and  dec- 
laratloDs  being  made  at  and  before  the 
time  of  voting.  Objected  to  by  defend- 
ant. The  court  overruled  the  objection, 
and  stated  tJiat  it  would  admit  the  dec- 
larations of  an  alleged  tll^al  voter  made 
at  the  time,  or  before  voting,  bnt  that  tbe 
plaintn  must  prove  by  other  legal  evidence 
that  saeh  voter  voted  tor  the  defendant; 
and  tbe  court  would  exclude  any  declara- 
tions offered  by  theplalntinmadeby  a  vot- 
er after  the  electlOD.  Exception  by  de< 
fendant.  (Error  and  exception  No.  7.)" 
The  ninth  and  tenth  exceptions  are  sub* 
stantially  t^e  same  as  the  eighth.  Coun- 
sel, in  olsensslng  ttiese  exceptions,  fre* 
qucntly  referred  to  the  competency  rA  deo- 
laraticnas  as  to  tntsnt  bearing  upon  the 


question  of  domicile.  Declarations  accom- 
panying and  explaining  any  act  tending  to 
throw  light  upon  tbe  question  where  the 
domicile  of  the  person  making  them  was, 
and  what  was  his  intratt  as  to  residence  at  a 
particular  time  when  It  was  drawn  In 
question,  are  admissible  as  explanatory 
of  the  act;  and  It  Is  generally  conceded 
now  that  where  such  declarations  come 
within  the  rule  already  stated,  as  Invali- 
dating the  right  of  an  elector  who  makes 
them  to  vote,  thoy  are  admissible,  even  it 
not  contemporaneous  with  and  KLplana- 
tory  of  tbe  act  of  voting,  bnt  made  prevU 
oauy.  2  Wbart  Ev.  8  938;  Jac.  Dom.  % 
461 ;  1  Oreenl.  Ev.  fi  lOS,  and  notes  a  and  c; 
1  Whart.  Ev.  8  a5S-SM7;  Brightly,  Elec. 
Gas.  118 ;  Abb.  Tr.  £v.  107,  and  notes. 

An  honest  elector,  who  has  observed  the 
law,  enjoys  the  prlvll»;e,  which  Is  entirely 
a  personal  one,  of  refUBlng  to  disclose,  even 
under  oath  as  a  witness,  for  whom  he 
voted.  This  rule  grows  out  of  the  secret 
ballot  system  generally  adopted  In  this 
country  for  the  prote^on  of  tiie  voter, 
and  the  preservation  of  purity  and  Ind^ 
pendenoe  In  the  exercise  of  this  most  lm< 
portant  franchise.  If  an  Illegal  voter  can 
claim  the  privily  at  all.  It  is  because  he 
Bnds  shelter  under  the  very  dlflerentpriuci- 
pie  that  be  cannot  be  compelled  to  crimi- 
nate himself.  As  between  contwtants  for 
office,  however,  the  testimony  of  the  Sect- 
or, if  pertinent  and  relevant,  Is  always  ad- 
miseihle.  Keither  conteetantnorcoutestee 
are  called  upon  to  coutendfortbe rights  of 
a  witness  who  does  not  demand  protection ; 
and,  if  compelled  to  testify  against  his 
will,  It  does  not  follow  that  testimony 
competent  without  objection  on  his  part 
should  not  go  to  the  Jury  for  what  It  may 
be  worth.  People  v.  Pearse,  supra;  Mc- 
Crary,  Elec.  S§  467-459.  It  does  not  ap^ 
pear.  In  fact,  that  the  witness  Winchester 
made  any  objection  whatever  to  answer- 
ing the  question.  We  ore  not  to  be  under- 
stood as  disapproving  of  the  ruling  of  the 
Judge  npon  the  abstract  question.  It 
■sems  there  are  good  reasons  for  snstalib- 
lug  the  role  that  the  judge  who  tiies  a 
case  ma^.  In  tbe  exerdse  of  his  discretion, 
determine,  certainly  as  between  cont«rfr 
ant  and  conteetee.  If  there  Is  any  evidence 
at  all,  how  much  testimony  tending  to 
show  the  lUc^allty  of  a  particular  vote  is 
sufficient  as  a  foundation  for  compelling 
the  voter  to  tell  for  wbom  he  voted.  The 
Jadgs  passes  npon  the  prdlmlnary  evidence 
to  show  loss  of  papers,  or  establish  a  con- 
spiracy, before  admlttingproofof  contents 
in  tiie  one  case,  and  declarations  of  alleged 
conspirators  in  the  other:  and  his  decis- 
ion is  not  reviewable  In  the  appellate  court. 

Where ltdoes  not  appear  from  thedlrect 
testimony  of  tbe  voter,  or  any  other  per- 
son, for  what  candidate  he  voted,  there  Is 
no  reason  why  circumstantial  evidence 
should  not  he  held  competent  as  tending 
to  establish  tbe  fact,  leaving  the  court  to 
pass  npon  Its  safflclency  at  any  stage  of 
Its  development,  as  a  foundation  for  com- 
pelling him  to  testify,  and  allowing  the 
Jury  to  determine  upon  all  the  evidence  In 
whose  column  of  voters  be  should  be 
counted.  The  fact  that  a  certain  person 
was  engaged  in  handing  out  tickets  for 
the  dtfendant,  Teague,  and  tor  no  other 
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person,  and  that  he  ^ave  tickets  to  one 
wicker,  and  "voted  him, ''is  competont. 
and  tends  to  show  for  whom  wicker 
voted.  The  courts  would  not  be  capable 
of  passing  npon  the  relevancy  ol  such  cir- 
cumstantial testimony  when  offered  It  they 
did  not  take  notice  ol  the  not  vety  com- 
mendable practice  ol  supplying  Totem 
with  tickets,  and  leading  them  to  the 
polls,  which  the  witness  described  as 
"voting  him."  The  guidance  of  reason 
and  common  sense  must  be  Ignored  as  a 
basis  of  the  ruled  of  evidence,  If  Towny's 
cundnct  were  not  held  to  be  circumstan- 
tial testimony  tending  to  show  how 
Wicker  voted.  McCrary,  Elec.  9  468; 
Paine,  Eleo.  §  768;  6  Araer.  ft  Eng.  CytAop. 
Law.  480,  and  notra. 

It  was  competent  to  show  that  a  man 
who  voted  In  Bethania  township,  In  For^ 
syth  connty,  under  the  name  of  '*£d.  Con- 
rad," had  been  a  resident  of  Winston  In 
the  spring  before  the  election,  bad  been  In- 
dicted under  the  name  of  "Ed.  Jones*" 
been  convicted,  sentenced  to  Imprisonment 
for  00  daySt  and  had  escaped  Jail,  and  that 
he  had  not  lived  In  Bethania  township  tor 
two  or  three  years  before  the  election,  but 
had  lived  in  Winston  township  for  that 
length  of  time.  The  Identity  of  the  man 
being  establtehed,  the  record  of  his  Indict- 
ment and  conviction  was  admissible,  not 
to  dlsqaall^  Mm,  tor  crime,  bat  to  prove 
the  frandnlent  voting.  We  think  that  a 
witness  Is  competent  to  testify  to  a  fact, 
ofthelTuthof  which  he  says  that  he  feels 
"reasonably  certain."  That  was  the  best 
Impression  ol  an  eye-witness,  and  It  was 
not  necessary  that  his  recollection  should 
be  so  vivid  as  to  exdade  all  doubt.  1 
Greenl.  £v.  S  449. 

ExemttottB  IS  and  16.  Ezcepttons  num- 
bered 16  and  16  are  stated  In  uie  record  as 
follows;  "The  defendant  next  proposed 
to  prove  by  Bobert  Hall  and  John  Wat- 
kins,  and  also  by  fifty  other  witnesses, 
that  they  were  present  at  the  election  at 
Winston  precinct,  and  were  duly  regis- 
tered ;  that  they  were  in  the  line  of  voters, 
•Qd  tendered  ballots  with  the  name  ot 
Milton  E.  Teague  thereon  for  sboiff  to 
the  Judges  ot  elefitlon;  that  these  votes 
were  challenged  by  challengers  at  the  polls ; 
that  the  chief  of  police,  Maroney,  when 
they  were  challenged,  told  them  to  go  and 
get  their  witnesses,  and  return  at  two 
o'clock,  the  time  appointed  to  hear  chal- 
lenges; that  said  Maroney  was  In  charge 
of  the  dispositions  to  preserve  order,  by 
authority  of  all  the  Judges  of  election; 
that  said  voters  returned  at  two  o'clock, 
but,  owing  to  the  large  number  ot  voters, 
said  voters  had  no  opportunity  dnrtng 
the  day  to  have  their  challenges  tried,  and 
were  thereby  prevented  from  casting  their 
votes,  and  were  left  In  the  line  when  the 
polls  closed.  The  court  stated  that  it 
would  exclude  testimony  u  to  bow  the 
voter  or  witnesses  offered  to  vote,  unless 
they  actually  voted.  Defendant  excepted. 
(Error  and  exception  No.  15.)  The  de- 
fendant then  stated,  under  the  ruling  of 
the  court,  that  he  would  not  actually  of- 
fer such  testimony,  but  it  is  considered  by 
the  court  as  offered.  The  defendant  ex- 
cepted to  the  ruling.  (Error  and  excep- 
tion No.  16.)" 


Judge  CJooley  says,  ((Tonst.  lAm.  maig. 
pp.  620.  021 :)  ^So  it  Is  held  that  an  exclu- 
sion ot  legal  votes— not  franduently,  but 
through  error  In  judgment — will  not  de- 
feat an  election,  notwithstandinK  the  er- 
ror in  such  a  case  Is  one  which  there  was 
no  mode  of  correcting  even  by  the  aid  of 
the  courts,  since  It  eannot  b«  known  with 
certainty,  aftmvards,  how  tlw  excluded 
electors  would  have  voted,  and  It  would 
obviously  be  dangerous  to  receive  and  idy 
upon  their  subsequent  statements  as  tu 
their  intentions  after  it  is  ascertained  pre- 
cisely what  effect  their  votes  would  have 
upon  the  result."  Hartt  v.  Harvey,  19 
How.  Fr.  2&2;  Webster  v.  Byrnes.  S4  CaL 
273;  State  v.  Judge,  18  Ala.  805;  Krelts  v. 
Behrensmeyer,  ISB  111.  141,  17  H,  E.  Bep. 
2S2.  The  law  as  stated  by  Cooley  seems 
to  be  in  accord  with  the  decisions  ot  the 
American  courts.  Some  of  our  legtslative 
bodies,  possibly  In  the  heat  ot  partisan  ex- 
cltementfhave  acteu  upon  a  dUfw^it  prin- 
ciple. We  are  the  better  satisfied  as  to  the 

Eroprie*^  and  Justice  of  apidying  the  rule 
t  this  case  from  a  review  of  uie  otbtn  tes- 
timony as  it  appears  In  the  toUowinK  ex- 
tract taken  from  the  ease  on  appeal: 
"  Prior  to  the  Introduction  of  Robert  HaU 
and  John  Watkins,  the  defendant  had  in- 
troduced H.  X.  Dwire,  who  testified  aa  fol- 
lows :  *  That  he  and  J.  S.  White  were  tin 
Bepubllean  Judges  ol  election  at  the  Wine- 
ton  boy,  and  C.  A.  Hall  and  B.  J.  Strntberd 
were  the  Democratic  Judges;  that  the 
polls  were  opened  promptly  at  7  o'dock 
in  the  moralng,  and  voting  immediately 
began ;  tiiat  the  votes  were  received  and 
deposited  as  rapidly  as  pos^ble  from  that 
time  until  sunset,  without  Intermission 
for  dinner;  that,  for  an  hour  or  two  In 
the  morning,  tbesr  tried  each  ebalicnge  as 
It  was  made  by  the  respective  sides ;  tbat 
the  Judges,  npon  consultation,  unanimous- 
ly decided  that  it  was  better  to  stand 
adde  the  challraged  voters,  and  notified 
them  to  return  at  2  o'clock,  with  their 
witnesses,  rather  than  to  delay  the  whole 
line  tu  send  for  witnesses;  that  under  tti^r 
direction  the  chl^  of  police  instnicted  the 
^allenged  voters,  when  chaUenged,  to 
pass  out,  and  return  with  tbdr  witnesses 
as  t^orestdd;  thatltwaa  apparent  from 
the  largely  increased  registration,  unless 
this  was  done,  that  a  large  number  of  the 
qualified  voters  would  not  have  time  to 
vote,  and  this  was  done  solely  to  expedite 
the  voting,  and,  as  soon  as  the  challenged 
voters  returned  with  tbdr  witnesses,  tbt4r 
cases  were  heard  as  rapidly  aa  posatble, 
and  tbat  there  were  a  number  m  voters 
In  line  when  the  polls  closed ;  and  that 
there  were  1,206  votes  cast  in  tlie  Winston 
precinct,  where  all  this  occurred. " 

The  defendant  requested  the  jndge  to  in- 
struct the  Jury  that  there  was  not  sufll- 
clent  testimony  to  Justify  them  In  finding 
that  certain  persons  mentioned  in  the 
prayer  were  illegal  voters.  The  charge  of 
the  court  upon  this  point  was  as  follows: 
"The  request  is  made  by  the  d^endant 
that  the  court  charge  yon  that  there  is  no 
evidence,  or  not  sufficient  evidence,  as  to 
warrant  you  In  deducting  from  Teague's 
column  the  votes  ot  Thomas  Hones,  Frank 
Fowler,  Thos.  Lee,  Geotve  Foy>  N.  L. 
Young,  Ed.  Davis,  Chari^  Toketr,  <?reed 
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Hairaton^ame*  BrowB,  Bob  HooTCrand 
William  BolmM.  Where  there  tanoeri- 
dence  tending  to  prove  an  lesne,  It  Is  gen- 
eraUy  ^e  duty  of  the  court  bo  to  declare, 
but  a  separate  Inoe  has  Dot  been  framed 
or  eabmltted  aa  to  each  vote.  The  evl- 
denee  as  to  eaeh  vote  Is  simply  so  much 
evidence  bearing  upon  the  only  two  (3) 
iasuee  rabmitted  to  yon.  The  plilntiff  In- 
slatB  that  there  is  evldoioe  to  show  eaid 
votes  lll^al.  Tbecourt  declines  to  charge 
yon  that  there  Is,  or  Ib  not^evldenee  show- 
tbe  illegality  of  the  above-named  votes. 
Your  combined  recolIectloBa  are  better 
than  the  court's.  Yon  have  taken,  the 
court  la  happy  to  observe,  very  copious 
notes  of  the  testimony;  and  the  court 
leaves  It  to  you  todetermlnewbetherthm 
ta  any  evidence,  and,  if  so.  whethw  it  la 
sofflclent  to  convince  you  a  clear  pre* 
ponderance.  that  the  above-named  votes 
are  Illegal,  bearing  In  mind  all  the  mlea  of 
law  laid  down  by  the  court.  **  The  r^usal 
to  give  the  instruction  asked,  and  the  sub- 
stltQtlon  oi  the  for^^lng,  were  aaalgned 
aa  error  in  the  twenl7*«ei!ond  and  twenty- 
third  exei^>tiona.  The  testimony  that  the 
voter  Hanes  got  bis  ttcketa  at  a  table 
where  Teague  tickets  only  were  dlatrib- 
nted,  and  from  the  known  agmt  of  the  de- 
fendant, Teague,  and  "came  down  the  line 
within  the  ropea,  and  voted,  "was  auffl- 
4-ient  to  be  submitted  to  the  Jury  as  evl- 
4-nce  that  he  voted  for  the  defendant.  The 
reasons  and  authorities  upon  which  we 
reach  this  eonclnalon  have  already  been 
given  in  the  dlacnaslon  of  the  exception 
growing  ODt  of  the  testimony  of  Win- 
cbeeter. 

Thomas  Lee,  anotherof  the  11  mentioned 
In  the  prayer  for  instruction,  told  John 
O.  Young,  the  registrar,  when  drat  exam- 
ined, that  be  was  bom  in  October,  1868, 
and  was  therefore  only  20  years  old.  It  la 
tme  that  a  person  miknown  to  the  regis- 
trar came  back  with  Lee,  and  bwore  that 
be  was  21  years  old.  We  tlilnk  that  bis 
statement  aa  to  the  time  of  tala  birth  was 
just auch a  declaration  aswe  bare  already 
held  in  this  case  to  beadmlsslble  as  to  age. 
Bob  Moore  and  William  Holmes,  U  the 
tefftimony  of  the  witneeses  as  to  their  re* 
apectlve  declaratlona  la  to  be  believed, 
were  reaidenta,  the  one  ol  Stokea,  and  the 
other  of  Rowan,  county. 

The  teatlmony  ol  N.  L.  Young  and  that 
of  Giles  Bason  are  conflicting  aa  to  the 
time  when  the  former  came  to  Winston. 
According  to  his  own  teatlmony,  he  had 
no  settled  home  from  the  time  he  came 
from  South  Carolina,  In  1885,  till  his  wife 
died  in  South  Carolina,  in  January,  1S87. 
He  teatlflee  that  he  came  to  Winston  to 
live  in  January,  1887,  and  also  to  what  <s 
inconalstent  with  that  statement,  that  he 
came  to  Winston  on  a  visit  In  the  summer 
of  1887,  when  the  other  witness  says  he 
first  removed  to  that  place  in  tbe  summer 
ol  1888.  after  electioneering  commenced.  If 
Yoong,bdnga  resident  of  South  Carolina, 
came  to  North  Carolina,  and  "pastored 
aroand,"  (to  use  hla  own  expression,)  re- 
visiting his  old  home  occasionally,  and 
having,  as  described,  no  "settled  home," 
which  we  construe  to  mean  no  fixed  pur- 

Eoae  of  remaining  at  any  place  to  which 
e  went,  till  be  "came  to  Winston  to  live,** 


then  until  that  Hme  he  was  not  a  niident 
ol  any  county  In  North  Carolina,  nor  « 
quedlfled  voter,  until  be  had  remained  wltli- 
In  the  state  12  montha  after  coming  aatmo 
waneadi.  Having  instructed  the  jury  very 
fully,  cleariy,  and  correctly  as  to  what 
were  the  quallflcatlonB  eaaenttal  to  confer 
the  right  of  snnrage.  we  think  that  tbe 
Judge  properly  1^  the  Jury  to  determine. 
In  view  of  the  faet  that  Young  had  con- 
tradicted himself  In  a  matwlal  portion  ol 
his  testimony,  and  was  also  contradicted 
by  anothPT  witness,  whether  he  waa  a 
qnallBed  voter  under  the  rates  laid  down 
by  bim. 

Tbere  was  testimony  tending  directly  to 
show  that  Ed.  Davis  resided  In  Danville, 
Ya..  until  June,  1888,  after  which  time  he 
could  not  have  acquired  the  right  of  a  dtl- 
len  to  vote  by  residence  In  this  state. 

Creed  Halrston's  testimony  tended  to 
show  that  he  was  a  resident  of  Stokes 
county,  and  William  Keynolda  atuted  ex- 
plicitly that  Halrston  lived  In  Stokes 
coun^.  Tbe  testimony  of  tbe  witnesses 
Gbartes  and  Bodeuhelmer,  if  believed, 
would  establish  tbe  fact  that  Gbartes 
Yorkley  bad  resided  in  Fomrth  connty 
only  about  one  montb  before  tbe  election. 

Mr.  Bcssent,  the  tax  collector  in  Win- 
ston, who  made  It  his  business  to  look  up 
every  resident  of  Winston,  testifies  that 
Frank  Fowler  was  never  there  till  a  lew 
montiia  before  the  election,  and  never  paid 
tax  tbere ;  that  the  witness  saw  him  buy 
a  ticket  for  daiksvUle,  Va.,  on  the  day  fol- 
lowing theelectlon;  and  that  he  had  never 
been  at  WInaton  since.  We  think  that 
tbls  testimony  waa  properly  anbmltted  to 
the  Jury  to  determine  whether  tbe  voter 
was  qualified  under  the  general  instrac- 
tlon  given  by  the  court. 

The  Jury  were  allowed,  properly,  to  say 
whether  Geoiy^e  Foy  warn  a  resident  of 
Forsyth  conn'fy.  He  left  the  home  of  bis 
parents  In  Bocklngbani,  where  be  had  cer- 
tainly become  a  resident,  every  summer, 
to  work  in  the  tobacco  factories,  and  left 
when  the  season  was  over.  The  fact  that 
be  stated  that  he  conaidered  Winston  his 
home  did  not  settle  the  question  of  law. 
The  Jury  were  at  liberty  to  conelnde  from 
his  own  statement  that  he  bad  never 
abandoned  at  any  time  the  idea  of  return- 
ing to  his  father's  honae  when  the  season 
was  over,  and  had  never  lost  his  right  to 
vote  in  Itocklngham  connty. 

James  Brown  wels  challenged  as  a  non- 
resident by  Dr.Kemer,  and  thai  admitted 
that  he  came  originally  from  Virginia, 
leaving  bis  wife  tbere,  but.  In  order  to  fix 
bis  residence  in  North  Carolina,  went  off, 
and  returned  with  a  letter  poat-marked 
*•  KemeravlUe,  *•  where  he  waa  then  pro- 
posing to  vote,  and  purporting  to  an- 
nounce that  his  wife  was  dead,  and  an- 
other person  In  }a11.  and  he  could  come 
home.  Dr.  Kerner  testified  that  he  had 
practiced  medicine  in  KemersvlUe  town- 
ahip  for  40  years,  and  had  never  seen 
Brown  till  he  came  to  the  polls,  and  had 
never  seen  him  since.  It  is  true  that  an- 
other witness  teatlfled  that  Brown  had 
been  a  resident  of  the  township  for  many 
years,  but  was  then  working  on  a  rail- 
road In  the  eastern  part  of  the  atate;  but 
bis  evidence,  U  Dr.  Kerner  wap  believed. 
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WM  in  direct  confllet  with  Brown*!  own 
statement  and  lettw.  It  was  proper  tbat 
the  ]nry  ehonld  hare  been  left  to  settle  tbe 
question  ol  Brown's  eUgiblUtj  as  an  elect- 
or under  the  law  as  explained  to  them. 

It  Is  In  vain  to  attempt  to  protect  any 
commnnlty,  where  there  Is  a  demand  lor 
laborers  in  manufacturing  eetablishments, 
on  railroads  In  proce»a  of  construction, 
and  where  an  Increased  number  areneednd 
In  tbe  fallseason,  when  tbe  crops  are  being 
gathered,  against  an  influx  of  tramps  im- 
ported In  the  excitement  of  a  canvass  for 
office,  unless  juries  are  allowed  to  con- 
sider every  clrcumetance  that  tends  to 
show  fraudalent  practices  by  which  resi- 
dents <rf  other  counties  or  states,  or  resi- 
dents of  this  state  who  have  not  yet  ac- 
quired tbeelectivefraactaise,are  allowed  to 
defeat  the  will  of  a  majority  of  tbe  quali- 
fied voters,  Just  as  it  Is  competent  to  ad- 
mit every  circumstance  tending  to  prove 
or  disprove  the  allegation  that  the  ex- 
ecution of  a  deed  was  procured  by  fraad. 
The  presumption  Is  In  favor  of  the  validity 
nf  a  deed  executed  with  all  of  the  forms  of 
law,  bnt  It  can  be  rebutted  by  proving 
fraud  to  the  satisfaction  of  a  Jury.  So, 
when  an  elector  Is  allowed  to  deposit  his 
ballot,  tbe  burden  Is  on  one  who  questions 
Its  validity  to  show  by  a  preponderance 
ol  testimony  tbe  truth  of  SQch  facts  or  ciiv 
curostances  as  are  relied  upon  to  estab- 
lish the  disqualification.  His  honor's  In- 
stmotion  was  In  thta  respect,  ther^ore, 
correct.  The  charge  given  upon  this  sub- 
ject was  property  sntwtitnted  for  that 
aslced,  and  apon  the  refusal  to  give  which 
exception  19  la  based. 

Thedefendant  does  noteoutend  that  the 
court  could  not  proceed  to  Judgment  up- 
on thelBBues  submitted,  and  the  responses 
to  them ;  nor  Is  It  Insisted  that  the  defend 
ant  has  lost  the  opportunity,  on  accoant 
of  the  form  of  the  Issues,  to  present  to  tbe 
court  below,  and  on  appeal  for  review 
bere,  any  view  of  the  law  applicable  to  the 
evidence.  Snbjeetto  these  two  objections, 
the  form  and  number  of  the  iSHues  that 
arise  out  of  the  pleadings  mnst  bo  deter- 
mined by  the  Judge  who  tries  the  case,  la 
tbe  exercise  of  a  sound  discretion.  Emery 
V.  Ballroad  Co.,  103  N.  C.  224,  9  8.  E.  Bep. 
189 ;  McAdoo  v.  Ballroad  Co.,  ante,  816, 
(at  this  term.) 

We  think  that  the  Judge  correctly  inter- 
preted and  explained  tbe  law^  requiring  a 
voter  to  procure  a  certificate  when  be  re- 
moves from  one  township  to  another.  The 
eonstltutlon  (article  6,  {  2)  contemplated 
theenactment  of  registration  laws  passed 
with  a  view  to  prevent  fraud,  and  the  dls- 
qualiticatlon  of  even  boaa  If cfa  residents  or 
cltlsens  who  refuse  or  neglect  to  comply 
with  reasonable  reqairements  intended  (or 
the  purpose  mentioned. 

We  concur  with  the  court  below  tn  the 
conatractlon  given  totheregistrationlaw, 
that  any  regtstration  that  takea  place  on 

'  Code  K.  C.  1 2681,  provides  that,  If  an  elector  has 
pTevionslT  been  admitted  to  registration  in  aoy 
preolQot  IB  the  county  In  which  he  resides,  he  shall 
not  be  allowed  to  register  again  In  another  pre- 
cinct in  the  same  county  until  he  produces  a  cer- 
tificate of  the  registrar  of  the  former  precinct  that 
lie  baa  removed  from  said  nrecloct,  and  that  hfs 
■ame  baa  been  erased  from  uie  registration  boolis. 


the  day  of  election  la  invalid  and  ili^al 
unless  the  voter  becomes  of  age  on  tliat 
day,  or  shows  the  Judges  of  electian  that, 
for  any  other  good  reason,  (as  to  which 
the  Judges  of  Section  are  to  determine,) 
he  has  become  entitled  to  vote. 

If  tbe  registrar  receives  a  eertlflcate  of 
removal  outside  of  the  township  for  which 
he  is  acting,  administers  the  proper  oath 
to  the  voter,  and  eoBteis  his  name  on  the 
registration  book  atter  his  return  home^ 
though  he  did  not  have  the  said  book  with 
blm,  the  registration  is  valid.  Hla  honor 
did  not  err  in  InstructhiB  the  Jury  that 
such  waa  the  proper  coMtsvetlai  ol  Mo- 
tion 2681  of  the  Code. 

We  do  not  deam  it  neeesaary  to  discuss 
at  length  tbe  Instruotlon  that  gave  rise  to 
exception  No.  81.  It  needs  no  argoment, 
in  view  of  the  interpretation  we  have 
given  to  the  constitution  (article  A,  5S1|2) 
and  the  registration  laws  enacted  in  pur- 
suance of  its  provisions,  to  prove  that  one 
whose  true  rpsldence  is  in  one  township  is 
not  a  qualified  voter  of  another,  where, 
after  escaping  from  prison,  he  la  taUUng  as 
a  fugitive  from  Justice. 

There  Is  abundant  evidence  of  patience, 
fairness,  learning,  and  ability  in  the  con- 
duct of  tbe  trial  and  exposition  of  the  law 
by  the  Judge  below;  and,  upon  acarefnl 
review  of  all  of  the  exceptions  tu  bis  rul- 
ings and  hie  charge,  we  find  no  error  of 
which  the  defendant  can  Justly  complain. 

The  Jndgmmt  mast  be  afflnned. 


Statb  v.  Mdkbeix  et «/. 

(Supreme  Cowrt  qf  SouOi  OaroUna.  Jmm  11, 

189a) 

CaDUlTAL  Lav— APFBAL— I>BFBltDAH1*B  Bkups— 

IVBTBUOnONB— VbBDICT. 

1.  Where  one  of  two  defendaBta,  jointly  la- 
dieted  and  ooavicted  of  murder,  mmpes  rod 
custody  after  an  sppeal  hat  been  taken,  toe  anieal 
cannot  be  beard  as  to  him  wUle  he  Is  at  large. 

8.  Defendant  on  trial  for  murder,  requested 
the  ooort  to  cbai^  that  "one  attaolrod  witli  a 
deadly  weapon  may  repel  force  fwee^  and,  if 
there  la  a  manifest  Intent  and  endeavor  to  eommtt 
a  felony  upon  him,  he  la,  onder  sooh  otroum- 
stances,  not  obliged  to  retreat,  bat  may  mirsue  his 
adversEkry  until  he  finds  himself  oat  <u  danger; 
and  if,  in  such  conflict,  he  happens  to  kill  hla  ad- 
versaiT,  such  killing  Is  jostinable,  and  in  self-de- 
fensa"  This  the  court  gave,  but  added:  "Bat 
the  elements  of  self-def«iae  most  eononr  toentltla 
Urn  to  the  benefiU  of  that  law. "  Held,  that  the 
modification  was  proper,  since  wiUiout  U  tbe 
charge  ignored  the  element  that  defendant  most 
not  have  been  In  fault  In  bringing  on  the  diiBoal^. 

8.  It  la  not  error  to  refuse  an  Instruction  that 
It  defendant  was  assaulted  with  a  deadly  wewMa, 
aad  believed  he  waa  in  danger  of  lose  of  Un  or 
limb,  be  waa  not  obliged  to  flee,  if  t^aodtrtngUs 
danger  would  have  been  inoreaaed,  where  there  la 
no  evldeooe  that  defendant  was  aasaulted. 

4.  It  is  not  reveraible  error  for  the  court,  os 
trial  for  murder,  in  replying  to  an  inquiry  from 
the  Jury  that  thev  may  supplement  their  verdiot 
with  a  recommenaation  to  merov,  to  add  that  sa<A 
a  recommendation  wilt  have  it*  mttoenoe  with  the 
ooor^  but  wlU  not  be  binding. 

Appeal  from  general  sessions  drcvlt 
court  of  Edgefleldconnty ;  Norton.  Judge. 

Tompklna,  Quyr  A  Bvana,  for  appd- 
lants.  3fr.  iielaon  and  C.  Sbtppmn,  for 
tbe  State.  ^  . 
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McIVEB,  J.  The  deteDdants  In  this  case, 
baring  been  conrlctpd  of  marder.  gave 
notice  of  amwal  upon  the  eereral  sroanda 
set  out  In  the  record ;  bnt  havios  escaped 
from  Jail  pendlnie  the  appeal,  and  only  one 
ot  them,  to-wlt,  the  dtfendant  Morrel), 
baring  been  recaptnred,  bto  appeal  alune 
will  be  conBldered,  as  this  coart  declines 
to  bear  the  appeal  of  a  party  who  evades 
the  process  of  the  eourt,  and  refuses  to 
submit  himsdf  to  its  Jurisdiction.  Ex 

Barte  Perelra,  6  Bich.  Law,  149;  Smith  r. 
.S.. M  U.S. 97;  Bonahan  r. Nebraska, 
126  n.  S.  692,  8  Sap.  Ct.  Bep.  1890;  People 
V.  Redlnger.  6B  Cal.  290;  State  v.  Wright, 
82  La.  Ann.  1017.  Inasmuc-h  as  there  was 
no  motion  to  dlsmliffi  the  appeal  of  the 
dMendant  who  bad  escaped  from  cnstody, 
and  baa  not  yet  been  recaptured,  we  decide 
no^hlnar  now  as  to  that,  but  will  simply 
confine  oor  attention  to  the  appeal  ot  the 
deltaduit  Hurrdl. 

Alt  of  the  ezceptloDB  impute  error  to 
tbe  circuit  Judge  In  his  cbarge  to  the  Jnry, 
except  thft  last  one,  which  will  be  faeretn- 
after  specifically  stated.  The  charge  1b  Bet 
out  in  full  in  the  case,  and.  In  JuHtice  to 
the  circnit  Judge,  sbonld  be  Incorporated 
In  the  report  of  tbe  case,  because  most  ot 
tbe  exceptions  Impnteerror  In  refusing  cer- 
tain requests  to  ubai^  which  were  In  fact 
really  embraced  in  the  general  cbarge; 
and  therefore,  even  if  the  requests  epeclflc- 
ally  submitted  presented  correct  proposi- 
tions of  law,  there  would  be  no  error  In 
refusing  to  charge  them  specifically  In  the 
laninuge  ot  the  reqnests  as  framed  by 
conosd,  where  tho  same  principles  <rf  law 
had  already  been  presented  to  the  Jnry  In 
tbe  general  chatice. 

We  will,  howera-,  proceed  to  consider 
tbe  exceptions  aeiiatlm.  The  first  is  as 
follows:  "Because  bis  honor  erred  In 
charging  the  Jnry  that 'implied  malice  Is 
any  unlawful  act  iutentionally  done;  that 
Is,  a  killing  intsntlonidly  done,  without 
Just  excuse,  would  constitute  erldence  to 
your  mtnds  ot  malice.*"  It  will  be  ob- 
served that  thip  exception  is  based  upon 
an  Isolated  extract  from  tbecbarge,  which, 
to  be  properly  understood,  should  be  read 
In  the  connection  in  wblcb  it  was  used ; 
for  that  is  the  way  In  which  it  was  pre* 
smted  to  the  minds  of  the  Jury.  So  read, 
we  do  not  see  how  It  can  be  properly  said 
there  was  any  error.  It  seems  to  be  ar- 
gued that  it  was  possible  for  one  to  kUl 
another  intentionally  without  Just  excuse, 
and  yet  tbe  klllingwonld  amountto  noth- 
ing more  than  manalaugfater.  Now,  even 
granting  this  to  be  so,  yet  it  Is  quite  clear 
that,  when  this  abstract  remark  Is  read 
in  connection  with  what  followed  in  refer- 
ence to  tne  ingredients  ol  the  otfraise  of 
manslanghtsr.  It  Is  impossible  to  suppose 
that  the  Jurycould  havebeen  misled.  The 
second  exception,  having  been  abandoned 
at  the  hearing,  need  not  be  considered  or 
stated. 

The  third  exception  is:  "Because  bis 
honor  erred  in  charging  that  he  iHurrell) 
does  not  set  up  that  be  was  ever  assault- 
ed by  the  deceased,  and  no  other  witness 
testified  that  Murrellwas  assaulted  by  tbe 
deceased."  This  statement  made  by  the 
circuit  Judge  is  expressly  admitted  In  the 
case  to  be  strictly  correct;  and,  in  addl- 
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tlon  to  this,  it  appears  from  tbe  cbarge 
as  there  set  out  tbat  when  tbe  circuit 
Judge,  In  the  progress  o(  hto  chai^,  said, 
''the  dtfendant  Murrell  I  do  not  under- 
stand to  have  set  up  in  bis  plea  self-de- 
tense,  "  one  of  tbe  counsel  tor  the  prisoners, 
addressing  the  court,  remarked,  "he  sets 
up  oon  est  factum, — that  he  did  not  do 
anything  at  all ; "  and  the  judKe,reeumiDK 
his  charge,  used  tbe  language  complained 
of  in  this  exception.  How  tbls  can  be 
characterised  as  error  of  law,  or  even  as 
an  impropriety,  we  are  at  a  loss  to  eon- 
ceiva  It  is  very  manifest  that  the  Juilge 
was  rimply  calling  the  attention  ot  the 
jnry  to  the  nature  of  tbe  defense  set  up  by 
Murrell,  as  stated  by  his  own  counsel. 
The  statement  contained  no  proposition 
of  law,  either  correct  or  otherwise,  and  at 
most  was  a  mere  repetition  of  an  undls- 
pnted  fact  preparatory  to  a  eontf  deration 
of  the  defense  actnaUy  set  np  by  the  de- 
fendant MurrdU. 

The  fourth  exception  is  In  these  words : 
"Because  bis  honor  erred  In  refusing  to 
charge,  as  requested,  that  'one  attacked 
with  a  deadly  weapon  may  repel  torce  by 
force,  and,  it  tbere  Is  a  manifest  Intent  and 
endeavor  to  commit  a  ftiony  upon  bim,  be 
Is,  under  such  circumstances,  not  obliged 
to  retreat,  but  may  pursue  his  adversary 
until  ho  finds  bimBelf  out  ot  danger;  and 
If,  In  Bucb  a  conflict*  he  happen  to  kill  his 
adversary,  sncfa  killing  Is  Justifiable,  and 
In  selt-d^ense.'  'I  so  charge  you.  gentle- 
men ;  bnt  tbe  ^ments  ot  s^^detense  must 
concur  to  entitie  him  to  the  benefits  (rf 
that  law,'— but  modified  the  same  by  the 
above  modification."  It  is  Is  quite  clear 
that  ths  modification  was  proper;  for  tbe 
request,  natil  so  modified,  Ignored  the  Im- 
portant element  that  the  party  setting  up 
such  defense  must  not  have  been  in  fault 
In  bringing  on  the  dlfflcully. 

The  fifth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  refusing  to  charge 
tbe  third  request.  'Uiat  H  tiie  Jury  find 
from  tbe  evidmce  that  defendants  were 
assaulted  by  tiie  deceased  with  a  pistol, 
and  reasonably  believed  at  tlie  time  that 
they  were  In  danger  of  loss  ot  lite  or  limb, 
or  serious  bodily  harm,  they  were  not 
obliged,  under  the  law,  to  fiee,  It  by  so  do- 
ing the  danger  was  Increased,  or  woold 
encourage  the  assailant  to  r^at  the  as- 
sault. It  by  so  doing  they  wonld  be  less 
prepared  to  resist  or  repel  the  assault,* 
and  In  charging  as  modified ;  *1  refuse  to 
chai^  you  that,  gentlemen.  Counsel  de- 
sire to  have  the  la  w  charged  in  a  particu- 
lar phase.  They  must  conform  It  to  the 
testimony.  Tbere  is  no  testimony  hers 
sbowing  that  the  defendant  Unrrell  was 
ever  assaulted,  or  anything  of  that  kind. 
I  have  cfaaiifed  you,  anyhow,  the  law 
which  covers  that  request,  I  think,  very 
fully.'"  The  request,  as  framed,  undoubt- 
edly covered  the  case  of  both  ot  tbe  pris- 
onera ;  and,  as  their  aelmses  were  distinct 
and  different,  it  certfdnly  had  no  applica- 
tion whatever  to  the  only  defense  express- 
ly admitted  to  have  been  set  up  by  the  ap< 
pellant  Murrell,  It  could  upon  that  ground 
alone  have  been  very  properly  relnsed. 
But  where.  In  addition  to  this.  It  appears 
thatthe  legal  proposition  contained  In  the 
request  had  already  been  pressed  to  the 
Digitized  by  VjOOglC 
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Juryfln  proper  form,  in  the  general  chai^, 
there  can  be  no  doubt  that  the  reqaeat 
wcw  properly  retuaed,  especially  when  pre- 
sented in  an  obfectionable  form.  These 
remarks  apply  with  eqaal  force  to  the 
sixth  and  seventh  exceptions,  which  need 
not,  therefore,  be  further  considered. 

The  eighth  «xceptlon  is  In  the  following 
language:  "Because  bis  honor  emd  in 
bringing  Into  court  tbe  lory,  and  making 
the  following  statement:  *Bythe  Court. 
Have  you  agreed  on  yoar  verdict?  The 
Foreman.  No.  sir.  The  Court.  Is  It  a 
question  of  lawf  The  foreman.  We  think 
so.  We  wish  to  know  if  we  can  supple- 
ment our  verdict  with  a  recommendation 
to  mercy?  The  Court.  Yes.  sir.  The  law 
provides  that  In  certain  cases  the  Jury  are 
alloved  to  sapplement  the  verdict  with  a 
recommendation  to  mercy,  and  that  of 
Itftelf  changes  the  verdict.  In  cases  like 
this,  a  recommendation  to  mercy  would 
have  Its  Influence  with  the  court.  It  would 
not  be  binding  upon  the  court,  but  It 
would  have  its  influence  upon  tbe  court. 
There  Is  no  provision  that  the  court  shall 
be  governed  by  the  recommoidatlon;  but, 
of  Roarse,  the  conrt  Is  always  more  or  less* 
owing  to  tbe  drcnmstances,  governed— In- 
fluenced, I  should  have  anld— qy  the  recom- 
mendation ot  the  Jury."  We  cannot  say 
that  there  was  any  error  of  law  in  the  re- 
sponse made  by  the  circuit  Judge  to  the  in- 
quiry from  the  Jury.  It  Is  true,  as  matter 
of  law,  that  there  are  cases  In  which,  by 
virtue  of  special  statutory  enactment,  a 
recommendation  to  mercy,  accompanytng 
a  verdict  of  guilty,  does  bave  tue  legfS 
effect  of  changing  the  sentence  which 
would  otherwise  follow,  as,  for  example, 
arson,  rape,  and  burglary  at  common 
law;  and  it  Is  equally  true  that,  In  cases 
like  the  one  now  under  consideration,  Ruch 
a  recommendation  la  not  binding  on  tbe 
coui't,  as  in  the  cases  of  arson,  etc.,  but 
may  and  probably  would  have  its  in- 
fluence with  the  court,  either  In  modifying 
the  sentence,  if  the  conviction  had  been  of 
manslaagbter,  or  m  some  other  way  If  the 
conviction  was  of  the  higher  grade  of 
offense.  This  is  Illustrated  not  only  by 
common  exijerience,  but  also  by  at  least 
one  decided  case,  (State  v.  Frlnk,  1  Bay, 
108,)  where,  upon  a  conviction  ot  man- 
slaughter at  a  time  when  that  offmse  was 
punished  by  branding  In  the  hand,  which 
had  beenusuallylnflicted  InstHnterin  open 
court,  a  recommendation  te  mercy  was 
allowed  to  operate  a  postponement  of  the 
execution  of  the  sentence  until  the  prisoner 
could  bave  an  opportunity  to  apply  for 
executive  clemency.  While,  therefore,  it 
may  be,  as  was  suggested  in  Ktate  v.  Gill, 
14  S.  C.  415,  that  It  would  have  been  better 
In  order  to  avoid  even  the  appearance  of 
any  attempt  to  Influence  the  Jury,  (which, 
however,  it  la  due  to  the  circuit  Judge  to 
sav  Is  not  even  Intimated,)  In  a  case  like 
this,  to  bave  conflned  the  response  to  the 
inquiry  from  the  Jury  to  a  simple  answer 
to  their  question,  without  adding  any- 
thing as  to  theeffect  of  a  recommendation 
to  mercy,  yet,  when  there  is  no  error  of 
law  in  stating  the  probable  consequences 
of  such  a  recommendation,  wc  do  not  feel 
warranted  In  making  It  a  ground  for  re- 
versing a  Judgment.    The  Judgment  of 


this  court  is  tbat  the  Judcrment  of  tbe  cir- 
cuit court  be  afllrmed,  and  that  the  case 
be  remanded  to  that  conrt  for  tbe  pnrposs 
of  having  a  new  day  assigned  for  the  exe- 
cution of  the  sentence  heretofore  imposed 
upon  thedefendantWhltAetdMnrrell.  Tbe 
appeal  as  to  the  other  delmdant,  Willie 
Carpenter,  Is  suspended  until  tbe  inrUier 
order  of  this  court. 

SncPBON^C.  J.,and  UcOowan.  J.,  concur. 


OlLUUlTD  T.  ClTAPKL  8<|UARS  BAPnST 

OsnnicH. 

(Supreme  Coure  cf  South  Carolina.  June  SL 

1890.) 

Taxatioit— ExEHPTioiT— TAX-TrriA 
Qea.  St.  S.  C.  188SL  {  283,  pTOvldes  that  the 
ooanbr  auditor  shiill,  waeu  lisuDg  ^rojfWtj  Sot 
taxation,  make  separate  llats  of  exempt  propert;, 
placing  in  a  oolumn  kept  for  that  parpoae  tiie  own- 
er's aauM.  field,  that  a  proviso  fouowing,  Uiat 
la  oBse  the  owner's  name  is  unknown,  the  won 
"unknown"  shall  be  written  in  thatoolnmn,  wat 
□ot  intended  to  extend  the  list  of  exemptions  ta 
cover  property  not  exempt  from  taxation  hj  az- 
presB  statute,  and  a  aale  m  anoh  lands  for  taxea  is 
valid. 

Appeal  from  common  pleas  drcntt  court 
ot  Charleston  county ;  Frasbb,  Judge. 

Park6r,  Qllllland  A  FttMsimona,  for  ap- 
pellant. J.  S.  JBorfr,  for  appellee. 

SiupsON.  C.  J.  The  plaintiff,  appellaot, 
contracted  to  sell  to  the  defendant  a  cer- 
tain lot  of  land  situate  In  the  city  ol 
Charleston.  The  defendant  not  tusmply- 
Ing.  the  action  below  was  Instituted  for 
specific  i>ertormance  of  the  contract.  The 
defense  set  up  was  defective  title  In  this: 
that  tbe  plaintiff  claimed  through  a  sale 
to  the  state  at  a  delinquent  land  sale, 
after  which,  and  by  virtne  ot  which,  the 
sinking  fund  commslston  conv^edtoone 
C.  M.  Robertson,  who  con^yed  to  the 
plaintiff,  who  contracted  with  the  de- 
fendant. Tbe  main  question  In  the  case 
was  the  validity  of  the  tjiz-tltle  to  tbe 
state  obtained  through  the  delinquent 
land  sales.  It  appears  that  no  one  was  In 

{losseaslon  of  tbe  land  at  the  time  it  was 
Isted  and  assessed  by  the  auditor:  and. 
the  owner  being  unknown,  It  was  listed 
and  assessed  In  the  name  of  **  Unknown 
Owner,"  as  required  by  the  act  In  such 
cases.  In  all  other  respects  the  law  had 
been  complied  with,  and  the  only  ques- 
tion In  tbe  case  was,  as  stated  by  his 
honor,  the  trial  judge,  "whether  real  es- 
tate Ifeted  and  assessed  In  tbe  manner 
adopted  In  this  case  coold  be  sold  for  taxes, 
as  purported  to  the  state,  tor  nun-pay- 
ment of  taxes,  as  other  real  estate  listed 
and  asH^ised  In  the  name  ot  tbe  owner. " 

It  seems  that  there  Is  no  doubt  tiiat 
where  lands  are  listed  and  assessed,  as 
this  was,  In  the  name  ot  the  owner,  aud 
the  tax  thereon  Is  not  paid,  that  they  be- 
came forfeited,  and  subject  to  sale  as  de> 
linqnent  lands;  and,  tf  tbe  tax  acts  In 
othitr  respects  are  complied  with,  the  pnr- 
chtuier  at  said  sale  will  get  a  good  title. 
Nor  can  It  be  doubted  that  had  the  laud 
here  been  listed  and  assessed  in  the  name 
of  "  ITnlinowu  Owner"  before  0«n.  St.  1882 
and  under  Oen.  St.  1872.  wid  thai  sold  as 
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It  was  sold  bdow.tbesale  would  bave  been 
ralld,  becaune,  nnder  tbe  tax  acts  prerS- 
OU8  to  the  adoption  of  Oen.  St.  1882,  tbe 
auditor  waB  required  to  list  and  assess 
socb  lands,  where  tbe  name  of  the  owner 
was  not  known, in  tbe  word  "  Unlcnown, " 
wblcb  was  to  be  entered  in  the  column  of 
names  opposite  said  tract  ur  lot.  In  wblnb 
ease,  tbe  tax  not  being  paid,  the  land  was 
■nbjeet  to  be  sold  as  other  lands  for  tbe 
non-payment  of  tbe  said  taxes  auessed. 
See  section  68,  Oen.  St.  3872.  This  latter 
provision,  bowerer.  in  reference  to  Ustlns 
and  nsseesing  lands  where  the  owner  was 
nnltnown,  in  Gen.  St.  1882,  while  stUl  re- 
tained as  a  part  ot  the  tax  uiacblnerr 
therein,  yet  was  placed  as  a  proriao  to 
that  portion  of  tbe  tax  act  which  referred 
to  lands  exempt  from  taxation,  such  as 
pnbUe  bnlldinies,  schools,  coUcses,  etc..  (see 
section  232.  Gen.  St.;)  and  his  honor 
tbought  that,  fnasmucb  as  this  proriso 
was  found  In  that  section,  and  that  sec- 
tion alone,  there  was  no  authority  slven 
lor  tbe  sale  of  lands  thus  listed  and  as- 
sessed.   It  Is  dear  that  there  is  no  ex- 

Eress  exemption  of  such  lands  anywhere 
I  the  tax  acts,  and  we  see  no  reason  to 
conclnde  that  It  was  the  intention  of  the 
general  assembly  that  such  lands  should 
bring  no  taxes.  Previous  to  Gen.  St.  1882, 
as  we  have  said  above,  they  were  liable 
as  other  lands;  and  we  think  it  was  by 
some  mistake  that  the  proviso  In  qaestlon 
was  Incorporated  In  or  added  to  section 
2S2,  Geo.  St.  1882,  in  reference  to  exempted 
lands.  It  has  no  sensible  connection  with 
that  section.  There  Is  nothing  in  It  which 
qualifies  or  explains  the  previous  part  of 
the  section,  nor  does  said  previous  part 
in  any'way  qualify  or  explain  It.  The  pro- 
viso simply  requires  tbe  auditor  to  enter 
in  the  colamn  of  names  opposite  lands 
where  the  owner  Is  unknown  the  word 
"Unknown;"  bat  It  Is  not  stated  that 
surh  lands  shall  be  exempt  from  taxation, 
and.  Inasmuch  as  such  lands  do  not  neces- 
sarily fall  In  tbe  classes  which  are  express- 
ly exempt,  there  is  no  reason  why  they 
should  beheld  exempt  where  it  Is  apparent 
that  they  do  not  belong  to  either  of  said 
classes,  to-wlt,  public  schools,  collies,  or 
other  sneb  buildings  or  lands.  In  onr 
opinion  the  title  of  tbe  plaintiff  to  the  land 
In  question  is  not  defective  In  the  matter 
herein  discussed.  It  Is  the  jndgmentof  this 
court  that  tbe  Judgment  of  tbe  (drcnlt 
court  be  reversed. 

HcIVBB  and  McGowak,  JJ.,  concur. 


MOGOWAM  T.  BttVD. 

(Supreme  Oawrt  qf  Souih  ConHno.  Jnne  9B, 
1890.) 

Eas  JtDnuM— Ln  PsKinnn  —  L4obss— Atpbai. 

1.  A  decree  hsviog  been,  made  aettllng  the  re- 
spective Interests  of  three  oo^tenantfl,  and  order- 
ing s  partition,  a  portion  of  the  land  was  set  oft  to 
one,  leaTiog  toe  rest  to  be  divided  between  the 
otber  two, — tbe  plaintifl  in  the  present  action  and 
his  brother. — and  tbe  cause  was  dropped  from  tbe 
calendar.  Tbe  brother  then  mortgaged  all  tbe 
land  to  the  defendant  No  lU  penaait  had  been 
filed.  Tbe  plaintiff  afterwards  bad  the  cause  rein- 
stated, and  partition  was  made  between  blm  and 
his  brother,  who  asserted  no  right  to  tbe  whole, 
but  aoQalesced  la  the  prooeedings.  Thedefeodsnt 


f  <»eeIoaed  Us  mntease,  sad,  with  notloe  of  the 
phantUTscdahDoftiflerbldiothelana.  lleld,lna 
suit  to  have  tbe  partition  confirmed,  or  a  new  one 
made  between  tbe  plaintiff  and  the  defendant,  tbat, 
in  the  absence  of  collusion  between  the  brothers, 
the  decrees  in  the  first  suit  are  aoncluslveas  to  ttte 
title,  and  the  defendant  oannot  show  that  the  plain- 
tiff had  before  that  suit  oonveyed  his  interest  to 
his  brother  by  au  unrecorded  deed,  or  that  tbe  lat- 
ter had  acQulred  Utle  by  adverse  possessLon;  and 
this  suit  is  not  barred  by  the  plafntUrB  laches  in 
asserting  title  against  bis  brother. 

S.  Where  the  iMirties  claim  nnder  a  common 
•onroe  of  tStia,  a  motion  to  noaaalt  because  the 
plalnUfl  had  not  shown  a  perfect  title  in  Umeelf 
was  properly  overruled. 

8.  An  action  uniting  a  claim  for  equitable  re- 
lief with  a  demand  for  the  possuslon  of  land  and 
mesne  proflts  la,  as  rMarda  the  latter,  an  action  at 
law,  and  tbe  facts  relating  thereto  ottnnot  be  re- 
viewed on  appeaL 

Appeal  from  common  pleas  circuit  court 
oflAurens  county;  James  Islau,  Judge. 

Tbe  facts  are  sntDclently  stated  intbs 
opinion,  except  tbat  evidence  was  given 
at  the  trial  tending  to  show  tbat  tbe 
plaintiff  bad  before  the  oilglnal  parti- 
tion suit  made  a  deed,  not  recorded,  and 
since  lost,  conveying  his  interest  In  the 
land  to  his  brotber,  who  bod  been, 
when  that  causa  vas  reinstated.  In  ad- 
verse possession  for  the  statutory  period. 
The  trial  court  held  thedefendant  estopped 
by  the  decrees  In  the  first  suit  from  reiytng 
on  tbe  unrecorded  deed;  and  that  without 
tbat  there  was  no  evidence  of  ouster  to 
start  tbe  statute  of  limitations. 

Haaken  &  i»ai,  for  plalntllf.  BaU  A 
Watts,  for  defendant. 

Sdipboh,  C.  J.  William  McGowan,  late 
of  tbe  county  of  Lanrens.  died  In  1868.  He 
left  a  will,  and  a  widow  and  fonr  children, 
— a  daughter  and  three  sons,  to-wit,  Mrs. 
£.  Ktraln.  John.  David,  and  William  Mc- 
Gowan. He  devised  his  real  estate  to  his 
widow  for  life,  with  remainder  to  his  chil- 
dren. John  was  appointed  his  executor, 
who  qualified.  After  the  death  oftbewld- 
ow,  Mrs.  Strain  and  herhnsband Instituted 
an  acliou  against  John,  as  executor  cuid 
individually,  and  tbe  other  devisees,  tor  a 
settlement  of  tbe  estate,  and  for  the  par- 
tition of  the  real  estate.  This  was  in  1878. 
After  some  litigation,  this  action  resulted 
In  having  set  apart  to  Mrs.  Strain  a  cer- 
tain portion  uf  said  real  estate  as  ber 
share  therein.  Tbe  remainder,  some  245 
acres  thereof,  being  left  tor  John  and  Da.- 
vld.the  plalntinbereln;  the  other  son,  Will- 
lam,  having  died  In  the  mean  time  In  testate 
and  unmarried.  This  action  seems  at  this 
point  to  have  been  dropped  from  the  calen- 
dar: but  In  1887  it  was  restored,  tor  the 
purpose,  as  It  appears,  of  having  a  parti- 
tion made  between  John  and  David  uf  the 
246  acres.  It  was  then  referred  to  a  ref- 
eree, who  reported,  recommending;  a  divis- 
ion of  said  land  between  these  two  broth- 
ers. This  recommendation  was  after- 
wards confirmed  by  bis  honor,  Judge 
Wai^lacb,  who  ordered  a  writ  in  parti- 
tion to  Issue.  The  commissioners  under 
this  writ  returned  their  action  In  1888, 
whereby  they  bad  divided  the  land,  set- 
ting off  to  David  98^  acres  by  metes  and 
bounds.  This  return  was  afterwards  con- 
firmed by  his  honor,  Judge  Withshspoon. 
In  July,  1868.  During  all  of  tbls  procesd- 
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lug,  John  HcOowan  set  np  no  clatm  to 
the  Bfaare  of  DaTtd.  On  the  contrary,  be 
aeqnleaced  In  the  partitloa,  without  claim, 

grotest,  or  appeal.  In  the  mean  time, 
owever,  to-wlt.  In  1881,  he,  belnic  In  debt 
to  the  defendant,  executed  a  mortgase, 
coverlnK  thla  entire  land,  to  secare  the 
said  debt,  opon  which  Beed  obtained  fore- 
cloanre  In  Ig^ ;  and  at  the  acUe,  In  Decem- 
ber, 1887,  he  (Reed)  became  the  parctaaeer. 
No  lis  peadena  baa  been  filed  In  the  parti* 
tion  proceedings;  bnt  on  the  day  of  the 
forecloaore  sale,  by  the  master.  David 
Kare  pnbllc  notice  of  his  claim.  Beed  Im- 
mediately after  his  purchase  wentlnto  poa- 
Bcaslon,  IndnciDK  the  tenants  of  David  to 
pay  the  rent  to  him.  Under  this  state  of 
facta,  the  action  below  was  commenced  by 
the  plaintiff,  who,  alleging  the  facts  sub- 
stantially as  ber^above,  demanded  Jndg- 
ment  (1)  that  defendant  account  to  him 
for  the  rents  and  profits;  (2)  that  the 
partition  and  division  heretofore  made  be 
confirmed,  and,  falling  In  this,  that  said 
premises  be  partitioned  between  him  and 
the  defendant;  and  (S)  that  he  bare  his 
costs,  and  other  and  further  relief.  The 
dtfcndant  Beed  answered,  den>lng  knowl- 
edge ol  many  of  the  facts  altered  In  the 
complaint,  and  pleading  laches  and  the 
statute  of  limitations,  and  alleging  that 
he  pnrchased  the  property  at  the  foreclos- 
ure sale  under  the  mortgage  executed  to 
him  by  John  HcOowan  lor  t2,000.  John 
having  been  In  the  open  and  notorloas 
possession  of  the  lana  for  more  than  15 
years;  and  he  demanded  a  dluulasal  of 
the  complaint. 

The  case  was  heard  by  his  honor,  Judge 
Islar;  a  Jury  trial  having  been  waived. 
At  the  conclusion  of  plaintiff's  tesUmony 
the  defendant  moved  for  a  nonsalt  on  the 
ground  that.  It  not  appearing  that  the 
parties  claimed  from  a  common  soarce, 
the  pl^ntlff  was  bound  to  make  ont  a 
perfect  title  In  himself,  which  not  having 
been  done,  a  nonsuit  should  be  ordered. 
His  honor,  In  reply,  stated  there  was  teetl- 
monythatReed  bougbtattheraaster's  sale 
land,  the  interest  of  John  McGowan  In  the 
and  also  that  John  claimed  tfaroagb  his 
father's  wlU,and  this  was  made  out  a  com- 
mon source.  This  ruling  of  his  honor  Is 
the  foundation  of  defendant's  first  excep- 
tion. We  think  his  honor  was  correct, 
and  therefore  this  exception  is  overruled. 
It  appeared  in  plaintiff's  testimony  that 
the  entire  land  originally  belonged  to 
William  McGowan,  and  that,  if  John  had 
any  title,  it  came  from  his  father.  Reed 
claimed  through  John,  and  consequently 
claimed  through  William.  David  also 
claimed  Uirongfa  William,  hence  the  com- 
mon source. 

His  honor  held  the  title  of  the  plaintiff 
to  be  good  as  against  the  defendant,  rul- 
ing that  there  had  been  no  ouster,  and 
that  there  was  no  room  for  the  application 
of  either  laches  or  the  statute  of  limlta- 
tlons,  Mid  adjudged  possession  of  the  land 
In  dispnte  to  the  plaintiff.  This  was  de- 
creed principally  upon  the  record  evidence 
provided  by  the  actions  of  Mrs.  Strain, 
above  referred  to.  In  which  the  several  or- 
ders mentioned  as  to  the  partition  of  the 
land  between  John  and  David  were  takm 
without  objections  on  the  part  of  John. 


Certainly,  H  this  was  a  content  between 
John  and  David,  John coald not.  In  the  face 
of  these  proceedings,  contest  David's  title. 
Does  not  the  defendant  stand  In  the  shuee 
of  John?  True,  there  was  no  lis  pendeaa 
filed;  bnt  thedefradant  bought  with  fall 
notice  of  David's  claim,  and  there  was  do 
evidence  of  fraud  or  conspiracy  betweeo 
the  brothers.  We  think  the  facts  ofth* 
case,  as  developed  by  tbe  testimony,  re- 
quired bis  honor,  as  matter  of  law,  to  de- 
cree the  land  to  the  plaintiff;  the  land  thai 
decreed  and  ordered  to  be  delivered  op  to 
the  plaintiff  being  the  083^  acree  set  off  to 
the  plaintiff  in  the  said  partition  proceed- 
ings, which  he  confirmed.  This  disposes 
of  the  defendant's  exceptions. 

The  plaintiff  appealed  because  his  honor 
failed  to  decree  rents  and  profits  to  him. 
The  decree  b«low  Is  Meat  npon  that  sob- 
feet.  Why,  we  do  not  know.  This  case 
Involves  the  features  of  both  an  action  at 
law  and  an  eqnltable  artion.  In  so  far  as 
It  was  sought  to  recover  the  land  in  dis- 
pute, it  was  an  action  at  law;  and.  al- 
though it  was  tried  by  the  Judge,  a  Jury 
trial  being  WfUved,  yet  It  was  still  a  law 
case,  and  must  be  governed  by  the  rules 
applicable  to  such  cases,— one  of  which  Is 
thatthefactscannot  be  reviewed  on  appeal. 
Now,  it  may  be  that  the  trial  Judge  re- 
garded the  rents  and  profits  as  Involved 
in  the  action  at  law,  and,  not  finding  suffl- 
dent  evidence  In  the  case  to  authorise  him 
to  decree  rents  and  profits,  put  the  ques- 
tion aside.  We  cannot  say.  At  all  events, 
we  do  not  think  that  that  msttercan  be  re- 
viewed here.  We  therefore  pass  It  by,  af- 
firming the  Judgment  below,  without  prej- 
udice to  the  plaintiff  as  to  anyfufcnrp^ort 
to  recover  said  rents.  If  so  advised,  and 
simply  stating  that  we  think  It  was  earor 
in  the  trial  Judge  not  to  decree  thoeon. 
It  is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed 
on  the  grounds  and  conditions  herdn 
above.  Let  tbe  case  be  remanded  so 
that  plaintiff  may  have  an  opportunity  to 
ralne  the  question  as  to  his  right  to  rents 
and  profits.  If  so  advised. 

McIvKR,  J.,  concurs. 


Weaves  et  al.  y,  Whildbh. 

(Supreme  Court  of  South  CioroUna.  June  tt, 
1890.J 

EncncERT— BtmnsiT  or  pROor— Evidxiccb. 

1.  Id  electment,  the  trarden  is  on  tbe  plaintiff 
to  establiBD  hlB  right  bv  the  strength  of  his  own  ti- 
tle; and  a  denial  of  title  In  the  answer  places  oo 
him  tbe  burden  to  establish  the  Kenainenees  of  the 
signature  to  a  deed  under  whiw  he  claims  title. 

3.  It  la  not  error  to  refuse  to  permit  a  noD-ez- 
pert  witness,  nnfamiUar  with  the  handvritliig  of 
an  alleged  grantor,  to  testify  as  to  the  genoineoess 
of  his  signature  by  oomparlson  with  other  tigaa- 
tures  admitted  to  be  genuine. 

8.  B^usBl  to  pennlt  plalatUC,  In  rebottal,  to 
Introduce  erldenoe  wMcfa  is  merely  cumulative  of 
that  Introdnoed  bv  htm  In  opening,  is  not  error 
where  the  burden  is  on  bim,  la  the  flnt  lostanoa^ 
to  establish  the  f  aote  to  whloh  the  piopoiad  wit- 
oesses  will  tesUf y. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county ;  Fbasbr,  Judge. 

Westmon^d  Sn^aeaworth,tot 
pellants.  ^  ■ 
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SncpBOK,  C.  J.  The  plalntllli»appelliuit« 
her^D,  Bought  by  lAe  action  below  to  re- 
cover a  certain  tract  of  land,  situate  la 
GreeoTUle  cotinty,  from  the  dMendant,  re- 
spondent, allied  to  belong  to  eatd  ^laln- 
tlfla,  and  In  poBseaeion  of  the  defeoidant. 
The  plaintiffs  claimed  tbrough  an  alleged 
deed  of  one  John  Weaver,  purporting  to 
have  been  executed  on  the  0th  erf  Novem- 
ber, 1860,  In  the  presence  of  John  Arledge 
and  P.  8.  Unnter  aa  witneeaes,  to  Francis 
Asbary Weaver;  andtbedefendautclalmed 
under  a  BherUf'e  deed  execnted  by  virtue 
of  a  Bale  of  the  land  aa  tbe  property  of  the 
■aid  John  Weaver  nnder  a  Judgment 
affalnat  the  said  John  Weaver  obtained  la 
1806.  TheJeBneln  the  caaewas  lAiegena- 
IneoMM  of  tbe  slgnatares  of  John  Wearer 
and  the  wltneBses  to  the  alleged  deed,  and 
also  thegennlnenesB  of  tbeBamealgnaturea 
to  a  paper  In  which  the  said  John  Weaver 
purported  to  have  acknowledged  tenancy 
to  the  aald  F.  A.  Weaver  of  this  land,  al- 
leged to  have  been  execnted  on  the  same 
dayot  theexecatloaot  the  deed,  and  In  the 
prennee  of  the  aante  witneeaca.  The  vei^ 
diet  waa  for  the  drimdant,  and  the  excep- 
tiona  of  the  appcAlanta  will  ahow  the  ral- 
1ng«  to  which  appenantaobject.  Theaeex- 
c^>tlonB  are  aafcllowa:  (1)  Because  hia 
honor  erred  in  refuelng  to  allow  plalntlffa 
In  reply  to  the  defendant's  attack  aa  a  for^ 
gery  npon  the  deed  and  rent  contract  of 
Jolm  Weaver  to  Francis  A.  Weaver,  to  In- 
troduce the  testimony  of  witnesses  who 
were  famOiar  with  the  handwriting  of 
John  Weaver,  and  of  the  snbscrlblng  wlt- 
neaaee,  to  show  that  the^alddeed  and  con- 
tract were  not  forgeries,  bnt  genuine  pa- 
pers; f2)  because  fals  honor  erred  In  refus- 
uig  to  allow  the  plaintiffs,  In  reply,  to  In- 
troduce tbe  testimony  of  witneeaes  other 
than  exiierts  to  prove  the  granlneness  of 
the  rignatnres  of  John  Weaver  to  Clie  deed 
and  rent  contract,  by  comparing  them 
with  the  signatures  of  Ills  to  other  papers 
which  had  been  Introduced  by  the  defend- 
ant for  the  purpose  of  showing  by  com- 
parlson  that  his  signatures  to  the  deed  and 
rent  contract  were  not  genuine,  bnt  for- 
geries; (8)  because  his  honorerred  In  charg- 
ing the  Jury  that  the  burden  of  proof  re- 
mained with  the  plaintiff  thruoRfaoat  tile 
whole  trial,  and  that,  wfaep  the  defendant 
attacked  the  deed  and  rent  contract  as 
forgeries,  the  burden  was  not  upon  him  to 
make  the  charge  good,  but  was  upon  the 
plaintiff  to  disprove  the  charge  by  a  pre- 
ponderance of  the  evidence. 

As  to  the  flrat  exception,  the  evidmce  ot- 
tered, theexclualon  of  which  forms  the  basis 
of  Uils  exception,  was  excluded  on  the 
nound  that  It  waa  camolatlve  merely. 
There  waa  no  dlatlnct  d^ense  of  forgery  of 
the  papers  relied  on  by  appellant  aet  up  In 
the  anHwer.  The  anawer  pleaded  adverse 
possession,  and  denied  title  In  the  plain- 
tiffs, which  pat  the  plaintiff  to  proof  of  the 
execution  of  the  deed  and  of  the  rent  con- 
tract mentioned.  All  of  the  parties  to  the 
deed  and  rent  contract  had  died  before  the 
trial,  and  the  Issue  as  to  both  the  papers 
was,  aa  said  above,  tbe  graulneness  of  the 
signatures  of  gnintor  and  witnesses;  and 
this  was  the  only  issue.  This  waa  met  on 
the  one  side  by  witnesses  who  testified  In 
favor  ol  said  signatures,  and  on  the  other 


by  witneMMS  who  testlAed  against  the 
said  algnatores.  Upon  the  close  of  d^nd- 
ants*  testimony,  the  plaintiff  offered  other 
evidence  of  the  same  kind  as  had  been  A- 
troduced  in  chief,  which  was  excluded  by 
his  honor  aa  cumulative.  There  Is  no  rule 
of  law  which  aUowa  cumulative  orideuce 
In  reply  aa  a  matter  of  legal  right.  It  is 
true  that,  where  evldtmce  in  strict  reply  to 
a  distinct  defense  Is  at  the  same  time  in- 
cidentally cumulative,  or  strengthening 
to  the  evidence  In  chief,  it  will  not  be  ex- 
cluded on  that  ground.  It  will  be  compe- 
tent to  meetthedefenae,  and  the  Incidental 
advantage  cannot  be  objected  to.  Thla  Is 
all  that  the  caaea  relied  on  by  appellant 
decide  on  that  subject,  to-wiVCalaw«]l 
Wilson,  2  Speera,  79 ;  State  t.  Watson,  7  B. 
C.  64;  and  State  v.  Prater,  26  8.  G.  90S,  S 
S.  E.  Bep.  108.  State  v.  Wataon  Illustrates 
the  principle.  There  the  defense  was  an 
alibi;  and  It  was  held  competuit  for  the 
state,  in  reply,  to  disprove  the  all^atlons 
of  the  witnesses  who  had  been  introduced 
to  establish  it,  although  the  effect  ol  such 
testimony  wasindlrecuy  tostrengthan  the 
testimony  sabmitted  by  tbe  state  In  chief. 
So,  too,  in  the  case  before  the  court,  had 
the  defenseset  up  some  independent  defense 
to  overthrow  the  complaint,  other  than 
that  which  naturally  arose  ont  ot  plain- 
tiff's allegations,  and  which  plaintiff  was 
bound  to  prove  in  the  first  Instance  to  the 
end  ot  a  recovery,  then  this  defense  might 
have  been  met  by  countep-tastlmony  In  re- 

gly,  although  such  connter«videiiee  was 
icldentally  cnmnlative. 
As  to  the  second  exception,  hie  honor  did 
not  exclude  these  witneeaes  because  they 
were  not  experts,  bnt  because  they  were 
not  at  all  familiar  with  tbe  handwriting, 
and  therefore  they  were  Incompetent  to 
the  comparison  ol  handwriting.  There 
waa  no  legal  error  hwe;  and,  moreover, 
be  admitted  two  of  these  witnesses. 

As  to  the  third  exception,  we  do  not  see 
that  his  honor  did  more  than  to  charge 
that  the  burden  of  proving  his  whole  case 
was  upon  the  plaintiff.  There  was  cer- 
talnlyno  error  in  thla.  Tbe  plaintiffa  sued 
for  a  tract  of  land  In  the  possession  of  the 
defendant.  Tbey  had  to  recover,  if  at  all, 
upon  tiieetrragth  of  their  own  title,  and 
not  upon  tbe  weakness  of  that  ol  the  de- 
fendant. Tbe  atrengtli  ol  this  title  de- 
pended npon  the  genuineness  ol  the  signa- 
tures to  the  deed  and  rent  contract  under 
which  they  claimed ;  and,  these  being  de- 
nied, the  burden  of  proving  their  genuine- 
ness was  upon  them  from  the  beginning  to 
the  end.  It  is  tbe  Judgment  of  this  conrt 
that  the  Jadgmentof  the  drcnlt  court  be 
a£Brmed. 

UdVBB  and  IfoQowAii,  JJ.,  eoneor. 


Bbuth  et  ah  v.  Oglbsby  et  aJ. 

(Supreme  Court  of  South  CaroUna.  Jn 
1890.) 

BaioFPBL— Tjuult  Ssttlbuir— Hasubd  Wo- 

UAS. 

1.  Where  s  motber  convegr*  hsr  land  to  her 
chlldreD,  to  be  equally  divided  among  them  on  her 
death  by  three  disinterested  peraona,  aa  agreement 
between  the  ohlldren,  after  her  death,  to  sell  the 
land  by  agenta  appointed  for  that  puipoae,  la  In  tbe 
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mtnre  of  a  family  setaemsnt:  and  tb«  title  ot  a 
married  daasliter,  whose  hnsDBDd  received  her 
stum  of  the  proceeds,  will  be  held  to  have  passed 
1^  the  ooDTeyance  of  the  agents,  especially  atter 
a  lapse  of  over  80  years,  though  she  failed  to  join 
io  the  oooTeyance,  as  required  by  statute  to  pass 
the  Inheritance  of  a  married  woman. 

S.  A  married  woman  will  he  estopped  to  as- 
sert a  right  of  dower  where,  on  the  strength  of  a 
written  agreement  to  release  and  oonvey  her  right, 
made  at  a  time  when  by  law  she  could  legally  con- 
tract as  a  feme  sole,  the  coaaideration  therefor 
was  paid,  notwithstanding  the  fact  that  the  agree- 
ment was  never  performed  hT  her. 

Appeal  from  common  pleas  clrcalt  court 
of  Spartanburg  county;  T.  B.  Fbabxb, 
Judge. 

Duaeaa  JkBanden^  for  appellants.  J.  & 
R.  TboaisoD  and  Staayarne  WUson,  for 
respondents. 

Simpson,  C.  J.  In  1864,  Mary  Linder  dled> 
leaTing  a  real  and  personal  estate,  ten 
children,  and  two  Krandctaildren ;  the 
plaintiff  Charity  Smith  being  one  ot  the 
children,  and  the  other  two  plaintiffs  be- 
ing the  grandchildren.  Prevlons  to  her 
death,  to-wlt,  In  1848,  she  executed  a  pa- 
pw.  In  the  presence  of  three  witnesses,  con- 
T^lng  all  of  her  estate  to  her  children  and 
grandchildren, proTidingthereln  for  a  par* 
tltion  in  kind  by  dlTldlng  the  property 
Into  lots.tobedrawnfor.  After  the  death 
of  the  said  Mary,  her  children  and  the 
guardian  of  the  grandchildren,  who  were 
minors, met  tog6tner,and  signed  anagree- 
ment  prorldlng  lor  a  sale  of  the  estate* 
and  a  division  ot  the  proceeds.  In  accord- 
ance with  this  agreement  the  property 
was  sold  by  agents  appointed  thereto,  aft- 
er which  the  parties  met  in  the  office  of  the 
ordinary  for  Spartanburg  county,  and 
divided  the  proceeds  of  the  sale;  the  pro- 
ceedings being  recorded  In  said  office.  At 
the  sale  of  the  real  eatate,  Abner  Smith, 
the  husband  of  llie  plalntUf  her^n,  par- 
chased  a  portion  of  the  land,— one  tract, 
containing  587  acres,— and  went  Imme- 
diately into  possession,  continulnfc  in  puu- 
seeslon  until  it  as  sold  by  tbesheriff,  as  the 
property  of  the  said  Abner,  in  March,  1870, 
when  John  Ogleaby,  the  ancestor  of  the 
defendants. becametheparchaser.  Among 
the  (^ildren  of  the  said  Mary  Under  were 
four  married  daughters;  the  plaintiff 
Charity  being  one.  Atthe  sale  of  the  land 
to  Abner  Smith  a  deed  was  executed  to 
him  by  all  of  the  children;  the  married 
daughters,  except  Charity,  also  renounc- 
ing their  Inherltancein  proper  form.  This 
renunciation,  however,  was  not  signed  by 
Charity.  It  Is  conceded  that  the  share  ot 
Charity  In  the  estate  of  her  mother  was 
applied  In  payment  of  the  purchase  ot  the 
land  bought  by  her  husband,  Abner.  Ab- 
ner died  in  1886,  and  soon  thereafter  the 
action  below  was  commenced  by  Charity 
and  thetwograndchlldrenof  Mary  against 
John  Oglesby,  lor  partition;  Charity 
claiming  one-eleventh,  and  dower  In  nine- 
elevenths,  and  the  two  grandchildren, 
each,  one  twenty-second  part,  of  said 
tract.  After  the  cummenceraent  of  this  ac- 
tion, Oglesby  died,  and  his  administrator 
and  heirs  at  law  were  made  parties.  The 
circuit  court  adjudged  that  the  plaintiff 
Charity  was  entitled  to  recover  the  one- 
eleraitb  part  claimed  by  her,  and  also  her 


dower  In  ii6ie-«leT«itbs,  bnt  tbe  com- 
plaint was  dismissed  as  to  the  two  grand- 
children. 

There  is  no  appeal  from  the  grandchiU 
dren;  so  that  they  drop  out  of  the  case. 
The  defendants,  however,  hs-re  appealed, 
assigning  error  to  the  decree  below,  in 
favor  of  Charity,  both  as  to  her  claim  for 
her  inheritance  of  one-eleventb,  and  also 
as  to  her  dower,  and  also  because  of  some 
alleged  informality  In  making  tbe  admin- 
istrator and  heirs  at  law  of  John  Oglesby 
parties  to  tbe  proceeding  after  the  death 
of  the  said  Oglesby.  The  claim  lor  tfae  !□- 
herltance  Is  contested  by  tbe  appellants 
on  tbe  ground  of  the  family  settlement  re- 
ferred to  above,  which  it  is  urged  shoald 
estop  tbe  plaintiff  from  claiming,  although 
she  failed  to  ralluqniBh  her  inheritance  on 
the  deed  to  her  husband  at  the  sale  in  1S54, 
above  mentioned ;  and  the  dower  is  con- 
tested because  of  a  certain  writtui  agree- 
ment executed  by  Charity,  upon  a  valua- 
ble consideration,  in  1870,  when  married 
womoi  were  allowed,  under  the  law  as 
then  In -force,  to  make  contracts  aa  faUj 
as  a  6;me  sola 

In  the  recent  case  of  Oiarity  Smith  et  al. 
(the  same  plaintiffs  as  here)  v.  Alonso 
Tanner  et  al,  10  S.  E.  Bep.  1008,  on  the  ques- 
tion as  to  the  inheritance  of  Mrs.  Smith  In 
a  certain  tract  of  land  sold  under  tbe 
agreement  above  ntferred  to,  and  under 
precisely  the  same  facta  as  here,  this  court 
held  that  the  family  arrangement  entered 
Into  was  binding  and  conclusive  against 
the  claim  ol  Mrs.  Smith  notwithstanding 
the  fact  that  she  had  not  relinquished  her 
inheritance,  or  at  least  that  no  formal  re- 
linquishment appeared  among  the  papers. 
In  the  face  of  this  case,  it  Is  hardly  neces- 
sary to  go  into  a  full  discussion  of  this 
question  again.  For  such  a  dlscnsaton, 
we  deem  it  sufficient  to  refer  to  that  case; 
and  especially  we  refer  to  the  authorities 
therein  cited,  and  relied  upon  for  our  con- 
clusion there. 

As  to  the  claim  of  dower,  it  appears 
that  Mrs.  Smith,  in  March,  1870.  when  the 
act  giving  a  married  woman  tbe  power  to 
contract,  and  be  contracted  with,  the 
same  as  if  she  was  unmarried,  was  of  force, 
executed  a  written  Instrument  in  tbe  pres- 
ence of  two  witnesses.  I}e8ldes  her  hus- 
band, by  which  she  agreed  to  release  all 
her  right  and  title  to  dower  In  said  land 
If  t«e  Linder  or  tbe  defendant  would  pay 
to  her  daughter  Mrs.  Wood  about  f575. 
This  money.  It  seems,  was  paid  by  the  de- 
fendant to  Mrs.  Wood,  or  to  her  husband. 
In  consequence  ot  the  execution  ot  tbls  pa- 
per; bnt  it  does  not  apiHtar  that  any  re- 
nunciation of  dower  was  ever  formally 
executed.  Now  the  question  arises,  what 
eHeet  is  this  paper  to  have  upon  her  claim 
for  dower?  It  must  be  remembered  that 
at  the  time  oT  Its  execution,  under  the  act 
of  the  general  assembly  then  in  force,  she 
was  legally  a  feme  sola  as  to  tbe  power  of 
contracting,  and  b^ng  contracted  with. 
She  had  this  power  without  limit,  except 
such  as  applied  to  all  otber  persons.  Such 
being  the  fact,  we  cannot  see  wby  she 
could  notmakeatthattlme  a  binding  con- 
tract to  release  her  claim  fordo  wer  as  well 
as  a  contract  with  reference  to  any  other 
matter.  If  she  bad  tbia  power,  jme  cer- 
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talnly  exercised  It,  and  tbat.too.ln  a  form- 
al manner,  In  Trrltlni;,  and  lor  a  valnable 
consideration  In  money,  which  was  paid. 
AVo  muBt  think  that  this  contract,  made 
and  executed  In  thla  manner,  was  a  blnd- 
infi  contract,  and,  while  not  conv^nKlAie 
dower  to  the  defendant  in  the  manner  re- 
quired by  the  act  In  such  cases  made  and 
provided,  yet  should  estop  Mrs.  Smith 
from  now  claiming  It.  The  doctrine  of  es- 
toppel Is  a  salutary  doctrine,  and  (reqaent- 
ly  prevents  fraud,  and  It  seems  to  us  that 
Ita  application  Is  demanded  here.  Oslesby 

fiarted  with  hts  money— over  fSOO— upon 
he  faith  of  this  agreement  made  by  Mrs. 
Smith.  There  has  been  no  offer  to  return 
this  money,  and  It  would  be  verylneqnlta- 
ble  to  allow  her  to  recover,  under  such  a 
state  of  facts.  Ball  v.  Rowe,  18  8,  C. 
355;  BIgelow,  Estop.  480.  The  cases  relied 
on  by  the  respondent's  coansel  as  to  this 
doctrine  when  argred  sgalnsf  a  married 
woman  do  not  apply,  for  the  reason  that, 
In  so  far  as  the  contract  or  agreement  In- 
volved here  is  concerned,  Mrs.  8mith  was 
a  feme  aole.  She  had,  expressly,  all  the 
powers  of  an  unmarried  woman. 

The  other  points  raised  by  the  appel- 
lants Involve  questions  of  practice  merely ; 
and,  after  the  decision  above  of  the  maJn 
qiiestloDB,  as  to  rights  of  the  parties  In  the 
property  Involved,  these  questions  are  vn- 
Impurtant.  Itis  the  judgment  of  thlscoart 
that  the  Judgment  of  the  circuit  court  be 
reversed  on  the  groands  hereinabove;. 

McOowAN,  J.,  concurs. 

McTvER,  J.  In  concurring  in  this  opin- 
ion, I  desire  to  say  that,  while  at  first 
view  It  seems  to  be  inconsistent  with  the 
declHlon  In  Towusend  v.  Brown,  16  S.C.ftl. 

Jet  there  Is  really  no  conflict  whatever, 
n  that  case  It  was  not  made  to  appear 
that  the  wife  bad  received  a  valnable  con- 
sideration for  signing  the  deed,  and  the 
clrcnmstancGS  would  ueemto  Indicate  that 
such  was  not  the  fact.  Hence  no  effort 
wus  made,  or  could  have  been  successfully 
made,  In  that  case  to  sustain  the  renuncia- 
tion of  dower  upon  the  ground  that  the 
wife,  having  made  a  valid  contract  to  re- 
nounce herdower,  the  npeclflc  performance 
of  which  would  have  been  enforced  by  a 
court  of  equity.  In  order  to  avoid  circuity 
of  action,  the  doctrine  of  estoppel  should 
be  applied.  Here,  however.  It  does  ap- 
pear that  there  was  a  valid  contract,  based 
upon  a  valuable  consideration,  made  at 
a  time  when  a  married  woman  had  an  un- 
limited power  to  contract;  and  hence  the 
doctrine  of  estoppel  becomes  applicable. 
This  view  was  very  plainly  Indicated  by 
Mr.  Jnstice  McGowan  In  Shtiton  v.  Staei- 
ton,  'JO  H.  C.  at  page  6G(I. 
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Hastbb  Asm  Sbbvant— EimciNO  Awat  Bbrvuit. 

1.  In  an  action  fordamages  Ibr  knowiiiglyea- 
tidnff  away  from  pli^ntiS's  service  one  of  his 
servant*,  tae  evidence  showed  that  the  servant 
was  hired  in  the  fail  of  1888  for  the  year  1889; 
that  the  plaintur  soon  after  sent  a  written  note 
to  defenaant  laforoiinff  him  of  the  ecmtFact, 
and  a^nghim  not  to  nave  anything  to  do  with 
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the  servant,  wltb  which  request  defendant 
promised  to  complv;  that  defendant  inquired 
of  the  mesaengers  if  the  contract  hire  was  In 
writing;  that  soon  afterwards  he  sent  his  wagon, 
and  took  the  servant  from  plaintiff's  place  to  his 
own.  Held,  that  the  ooort  erred  la  gnmUag  a 
nonsuit  on  gzoond  that  there  was  no  evldanoe 
that  the  servant  was  entloed  awqr. 

2.  That  a  oontraot  for  services  not  to  be  pei- 
txfrmoA  within  a  year  should,  by  the  statute  of 
frauds,  (Qen.  St.  B.  C.  {  2019,)  have  been  inwrlv 
ing,  but  was  noL  thoQfpi  a  good  defense  to  an  ao- 
tion  thereon  byeiUierpartr,  constitutes  no  defense 
to  an  action  against  onewho  has  entloed  the  aerr- 
aat  fimn  his  mastor. 

Appeal  from  common  pleaa  clreult  court 
of  Ijaareusconnty;  jAiiHa  F.  Izlab,  Judge. 

Action  for  enticing  from  his  master  a 
servant.  The  contract  of  hire  was  verbal, 
and  not  to  be  performed  within  a  year. 
Gen.  St.  8.  C.  S  2019,  provides:  "No  action 
■ball  be  brought  •  •  •  upon  any  agree- 
ment that  Is  not  to  be  performed  wltbtn 
the  space  of  one  year  m>m  the  making; 
thereof,  unless  the  agreement,  *  *  *  or 
some  memorandum  or  note  thereof,  shall 
be  In  writing,  and  signed  by  the  party  to 
be  charged  therewith. " 

FcTgaBOB  A  FeHtbeT8toae,10T  appelant. 
W.  H.  iiarUa,  for  respondent. 

MoIVBB,  J.  The^Ilegatlons  in  the  com- 
plaint are  that  plaintiff  entered  into  a 
contract  with  one  Henry  Mnrrell  whereby 
the  latter  agreed  to  Uveon  plaintiff's  farm, 
and  work  for  him,  for  the  year  1889.  and 
that  defendant,  after  notice  of  this  con- 
tract, enticed  said  Mnrrell  from  plaintiff's 
service,  to  the  damage  of  theplalntift  $600. 
The  only  defense  Interposed  was  a  gen- 
eral denial  of  all  the  allwatlona  contauted 
In  the  compliant.  The  plalntift  offered  tes- 
timony tending  to  show  that  some  time  In 
November,  1888,  he  made  a  verbal  contract 
with  said  Murrell  to  stay  with  him  for 
the  year  1889  upon  the  same  terms  as  bad 
been  agreed  upon  between  them  for  the 
year  1888,  but  when  he  was  proceeding  to 
state  those  terms,  and  had  gone  as  far  as 
to  say  that  he  (plaintiff)  was  to  famish 
the  mnle.  seed,  and  plantation  tools,  and 
give  Mnrrell  one-half  that  was  made,  he 
was  stopped  by  the  court  with  the  state- 
ment that  it  weuB  not  necessary  to  give  all 
the  terms  of  tfaecontract;  that.  In  conse- 
quence of  something  tbat  he  beard  as  to 
the  conduct  of  tfaedefendant  In  reference  to 
the  hands  on  plaintiff's  farm,  he  sent 
word  to  defendant  that  those  hands  were 
under  contract  with  him,  "and,  as  a  gen- 
tleman, I  asked  him  not  to  have  anything 
to  do  with  them.  **  ThUi  message  appears 
to  have  been  communicated  through  the 
medium  of  a  written  note,  to  which  de- 
fendant replied,  also  by  written  note,  say- 
ing that  he  would  have  nothing  to  do 
with  thebandslf  they  were  under  contract. 
There  was  also  testimony  tending  to  show 
that,  when  defendant  received  the  note 
from  plaintiff,  he  Inquired  of  the  bearer  of 
the  note,  as  well  as  another  person,  wheth- 
er the  contact  was  In  writing.  There  was 
also  testimony  tending  to  show  tbat  soon 
after  this  correspondence  between  the 
parties,  to-wit,  about  the  13th  of  January, 
1S89,  defendant  sent  his  wagon,  and  moved 
said  Hmry  MurreU  from  plaintiff's  place 
to  his  own.  At  the  dose  of  iilaintlff's  tee- 
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tlmony,  defendant  moved  for  a  nonanlt 
upon  three  srrounds:  First,  because  the 
contract  between  plalntltl  and  Mum;!!, 
not  being  In  writing,  was  void  under  the 
Btatute  of  frauds,  inasmueb  as  It  was  not 
to  be  performed  within  one  year^'from 
the  making  thereof ;"  secosd,  "  tbat  there 
Is  no  proof  that  he  enticed  blm  away;" 
third,'* that  the  relation  of  master  and 
servant  has  not  been  eBtabllsbed.  **  The 
motion  for  nonsuit  was  granted  by  the 
circuit  Judge  solely  **  because  there  was  no 
evidence  that  the  defendant  bad  enticed, 
Induced,  or  otherwise  caused  the  man 
Murrell  to  leave  the  employment  of  the 
plaintiff."  Plaintiff  appeals  upon  three 
jgrrounds  set  out  In  the  record,  which  In 
tact  simply  make  the  single  question 
whether  there  was  error  In  panting  the 
nonsuit  on  the  ground  stated.  The  re- 
spondent, however,  according  to  the  prop- 
er practice,  gave  notice  tbat,ll  tbesnpreme 
court  shODiabeunableto  sustain  the  Judg- 
ment of  nonsuit  upon  the  ground  on 
whlcb  it  was  reeted  by  the  rlrcoit  Judge, 
be  would  insist  that  such  Judgment  should 
besustalned  upon  the  ground  that,  the  al- 
leged contract  between  the  plaintiff  apd 
Murrell  being  Invalid  under  the  statute  of 
frauds,  the  action  could  not  be  sustained. 
So  that  the  only  queetlona  presented  by 
this  appeal  are  (1)  whether  there  was  er- 
ror on  the  part  of  the  circuit  Judge  In  hold- 
ing that  "there  was  no  evidence  that  the 
defendant  bad  enticed,  induced,  or  other- 
wise caused  tbe  man  Murrell  to  leave  the 
employment  of  the  plaintiff ; "  (2)a8  to  tbe 
effect  of  the  statute  of  frauds.  It  Is  true 
that  respondent's  counsel.  In  his  argument 
here,  bas  also  andprtaken  to  gustnln  the 
Judgment  of  nonsuit  upon  tbe  third 
ground  upon  which  be  based  bis  motion 
In  the  court  below,  to- wit,  that  there  was 
no  evidence  that  tbe  relation  of  master  and 
servant  existed  between  tbe  plaintiff  cmd 
Murrell;  but  this  ground  Is  not  properly 
before  ns,  as  the  necessary  notice  was  not 
given,  and  hence  tbe  respondent  Is  not 
entitled  to  have  it  considered.  We  may 
say,  however,  that,  even  If  It  could  be  con- 
sidered, it  would  not  avail  the  respondent; 
for  there  certainly  was  some  evidence 
tending  to  show  ench  a  relation,  and 
whether  sufficient  or  not  would  he  Imma- 
terial In  a  question  like  this. 

Turning,  then,  to  tbe  two  questions 
really  presented  by  this  appeal,  It  seems  to 
08  clear  that  there  wan  error  In  holding 
that  there  was  no  evidence  tending  to 
show  that  defendant  had  enticed  or  In- 
duced Murrell  to  leave  plaintiff's  employ- 
ment. It  will  be  observed  that  the  ques- 
tion here  Is  not  whether  tbe  evidence  was 
sufficient  to  establish  that  fact;  for  that 
Is  a  question  exclusively  for  the  Jury,  and 
they  should  have  been  allowed  to  pass 
upon  it.  There  certainly  was  evidence 
tending  to  show  that  MuitcII  bad  been  In 
tbe  employment  of  plaintiff  for  the  year 
18SB,  and  that  he  had  by  verbal  contract 
agreed  to  remain  un  the  same  terms  for 
the  year  1889;  that  defendant  had  explicit 
notice  of  that  agreement ;  and  that  soon 
afterwards  he  sent  bis  wagon,  and  moved 
Hnrrell  to  bis  own  place.  And  tbe  further 
fact  that  defendant  Inquired  particularly 
whether  there  was  any  written  contract 


between  plnintlfl  and  his  hands  Is  not 
without  signiOcance.  These  ajid  other 
circumstances  In  the  case  afforded  room 
tor  tbe  Inference  tiiat  Murrell  bad  been  In* 
duced  by  tbe  defendant  to  leave  plataitjtri 
employment,  and  it  should  have  been  left 
to  the  Jury  to  say  whether  sncb  an  infer- 
ence should  be  drawn  from  the  facts.  In- 
deed, It  Is  laid  down  In  Wond,  Mast.  St 
Serv.  460,  upon  the  authority  of  Mllbume 
V.  Byrne,  1  Crancb,  C.  C.  239,  that  the  em- 
ployment of  one's  servant  by  anotber  ii 
prima  Ibcle  evidence  of  entfcemmt.  pro- 
vided defendant  hae  notice  that  the  serv- 
ices of  tbe  servant  were  due  to  tbe  plain- 
tllf. 

It  only  remains  to  consider  tbe  e0ect  of 
the  statute  of  frauds,  tor  we  think  It  dear 
that  tbe  agreement  betvreen  tbe  plaintiff 
and  Murrell  falls  within  tbat  statute,  as  It 
was  made  In  November,  1888,  and  wai 
not  to  be  petfunned  "  within  tbe  spacr  ol 
one  year  from  the  making  thereof, "  but, 
on  the  contrary,  extended  threap  the 
whole  of  the  year  1889.  So  that,  while  it 
Is  clear  that  either  of  t^e  parties  to  that 
agreement  might  have  availed  themselves 
of  the  benefit  uf  thatstatute,— or.tospeiik 
more  accurately,  no  action  could  have tieen 
brought  by  either  of  tbe  parties  upon  such 
agreement,  —  yet  tbe  queatloii  here  is 
whether  the  drfendant,  a  third  penon. 
can  avail  himself  of  the  benefit  of  the  btat- 
ute. On  this  subject  we  find  tbe  following 
doctrines  laid  down  In  S  Pars.  Cont.  S6  et 
seq. :  **  It  is  to  be  noticed  that,  while  Bome 
of  the  sections  of  the  statute  of  frauds  de- 
clare the  oral  contracts  which  tbey  are  in- 
tended to  prevent  utterly  void,  tbe  fourth 
section  [under  which  the  contract  now  in 
question  falls]  only  provides  that  no  ac- 
tion shall  be  Drought  upon  tbe  promises 
or  for  the  purposes  therein  ennmerat-ed. 
*  *  *  The  distinction  Is  sometimes  im- 
portant; nor  is  It  adequately  erprewed  in 
the  cases  which  say  that  these  oral  con- 
tracts embraced  within  tbe  fourth  secHoa 
are  not  void,  but  voidable,  by  tbe  etatutt 
of  frauds.  We  consider  them  neither  vuid 
nor  voidable.  If  they  were  Koud  at  com- 
mon law,  they  remain  good  now  tor  aQ 
purposes  but  that  expressly  negatived  b; 
the  statute;  that  Is,  no  action  can  be 
brought  upon  them.  But  In  othw  R- 
enects  they  are  valid  contracts.  •  ■  • 
The  contract  Is  valid  as  to  third  parties 
although  the  statute  has  not  been  com- 
piled with.  •  •  •  The  defense  of  tbe 
statute  of  frauds  can  be  made  only  by  tl>e 
parties  to  tbe  contractor  their  privies." 
This  doctrine  seems  to  have  been  rwoy- 
nized  and  anplied  In  the  case  of  Keane  t. 
Boycott,2  H.  B1.511.  Where  there  lo  a  sub- 
sisting relation  of  service,  even  though  it 
be  not  legally  binding  upon  tbe  Bi^aot 
and  determinable  at  tbe  will  of  thewr- 
ant,  it  seems  that  the  action  may  be  mais- 
tained  by  the  master  against  one  who  o*- 
ficiously— to  use  the  language  of  Kthk.  C. 
J.,  In  Keane  v.  Boycott— interferes,  snd 
induces  the  servant  to  leave  the  maatar'e 
employment.  See  Haslclns  v.  Royeter.  <V 
N.  G.  004.  It.  however,  the  servant,  not 
being  I^ally  bound,  terminates  tbe  reto- 
tion  of  nls  own  head,  no  action  can  be 
maintained  agi^st  one  who  subaeqant- 
ly  employs  ench  servant.    Sykea  r.  Dlx- 
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00,  9  Adol.ft  E.698.  The  principles  quoted 
above  from  FarsonB  on  Contracts  find  au 
analogy  In  the  well-settled  rule  as  to  the 
effect  m  a  dischaise  In  banfcmptcy,  or  the 
statute  ot  llmltationB  upon  the*  contract 
affected  thereby.  In  such  cases  the  valid- 
ity of  the  contract  is  not  affected,  bat  sim- 
ply the  right  of  action  to  enforce  It.  Wil- 
son T.  Kelly.  16  S.  C.  316. 

There  Is  another  view  which  would  be 
sufficient  to  show  that  the  mere  fact  that 
the  contract  between  the  plaintiff  and  Mur- 
reU,  not  being  tn  writing,  would  not  afford 
the  basis  ot  an  action  byeithor  of  those  par^ 
ties,  Is  not  sufficient  to  defeat  the  present 
action.  In  the  case  of  Rice  t.  Manley,  66 
N.  T.  82,  It  was  held  that  where  the  defend- 
ant, by  false  and  frandulent  represoita* 
tiona,  had  Induced  one  Stebbins  to  violate 
a  verbal  contract,  which,  under  the  stat- 
ute of  fraada  in  New  York,  was  void,  an 
action  coold  be  maintained.  The  referee 
found  as  matter  of  fact  that  Stebbins, 
thongh  not  legally  bound  to  do  so,  would 
have  performcKi  hia  contract  with  plaintiff 
but  for  the  Interference  of  the  defendant. 
Now  In  this  case,  upon  the  principle  in- 
volved in  the  case  ]nat  dted.  It  would  seem 
that  the  question  of  fact  Hhoald  have  been 
left  to  the  Jury,— whether  Murrell,  but  for 
the  Interference  of  defendant,  would  hnve 
been  willing  to  perform  thecontract  which 
be  had  entered  into  with  the  plaintiff, 
though  not  in  euch  a  form  as  would  have 
subjected  him  to  au  action  tor  its  breach. 

There  was  evidence  that  the  contract 
for  the  year  188d  had  been  made,  and  that. 
In  accordance  with  one  of  its  temu,  Mur- 
rel  remalnM  on  plaintifTs  plawtor  some 
days  after  that  year  had  commenced,  and 
nntil  be  was  takoi  off  through  the  agency 
of  the  defendant ;  and  It  was  for. the  Jury, 
and  not  the  circuit  Judge,  to  say  whether 
these  facts,  together  with  any  other  clr- 
camstances  In  the  cue,  would  have  Justi- 
fied the  Inference  that  Murrell  Intended  to 
fnlflll  hla  verbal  agreemoit  with  plaintiff, 
and  wonld  have  done  so  bnt  for  the  inter- 
ference of  the  defendant. 

It  B(«m8  to  us,  therefore,  that  in  any 
view  of  the  case  there  was  error  in  grant- 
InflT  the  nonsuit.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  reverseil,  and  that  the  case  be  re- 
manded for  a  new  trial. 

SiMPsoN.C.  J.,  and  McOoWAK,J.,eonciir. 


FBI.L  V.  Cbablkston,  C.%  C.  R.  Co. 

<9umrtme  Court  cf  South  CaroMna.  Jnne  20, 
18Q0.) 

Nonun— Evidbhob. 
Where  there  la  an  entire  absenee  of  evi- 
dence as  to  all  or  any  material  fact  or  facts  In  the 
oaae  neoessary  to  be  proved  in  order  for  the  plaln- 
tlff  to  rsoover.  a  Donsalt  should  be  ordered. 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  Nobton,  Judge. 

Jas.  F.  Bart  and  P.  B.  Nelaout  for  a|K 
pellant.  Alm^  it  TbomaaaaiAJ,  T,B^y, 
for  respondent. 

Simpson,  C,  J.  W.  D.  Fell  was  killed 
while  running  a  train  as  engineer  on  the 
railroad  track  of  defendant.  There  was 
an  issue  made  in  the  pleadings  as  to 
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whether  the  sedd  Fell  was  In  the  employ- 
ment of  the  defendant,  or  of  Taylor  &  El- 
mer,  a  firm  employed  In  laying  the  track 
of  sfiid  road  at  the  time  of  the  accident. 
But  this  question,  from  the  view  which 
we  .take  of  the  case,  is  not  material,  and 
need  not  be  further  referred  to.  The  ac- 
tion below  was  brought  liy  the  plaintiff, 
as  administratrix  of  W.  D.  Fell,  to  recover 
damages  under  the  act  In  such  case  made 
and  provided.  A  verdict  was  rendered 
for  the  plaintiff  for  $2,600.  The  defendant 
has  appealed  upon  28  exertions.  But  we 
have  not  found  It  necessary  to  consider 
any  of  these  except  the  first,  which  is  that 
hla  honor  erred  in  refusing  a  motion  for 
a  nonsuit  made  by  the  defendant  at  the 
dose  of  tiie  plaintiff's  testimony.  This 
meets  as  at  the  threshold,  and  as,  after  a 
thorough  examination,  we  have  reached 
the  conctaalnu  that  this  motion  should 
have  been  granted,  the  questions  raised  la 
the  other  exceptions  are  not  properly  be- 
fore us.  as  the  case  should  have  ended,  in 
our  opinion,  b^ore  they  were  reached 
below. 

The  accident  occurred  at  a  certain  point 
on  the  track  upon  which  certain  cars  bad 
been  left  standing,  or  werefonnd  standing, 

on  the  morning  of  the  12th  day  of  Harch. 
I8S8,  and  with  which  the  train  under  the 
control  of  the  said  Fell  collided,  causing 
an  Injury  to  bim.trom  which  he  very  soon 
thereafter  died,  and  the  negligence  alleged 
In  the  complaint  was  as  follows,  to-wlt: 
"That  said  negligence  and  want  of  due 
and  proper  care  conftlsted  In  this :  The 
eonthem  or  lower  end  of  the  Bide  track  or 
siding,  at  or  near  the  said  point  known  as 
*Oum  Swamp,*  was  defectively  and  im- 
properly constructed,  in  that  It  had  no 
guard  or  switch  to  obstruct  and  prevent 
cars  left  upon  or  In  said  siding  from  mov- 
ing or  escaping  therefrom  at  Its  southern 
or  lower  end  to  and  upon  the  main  track 
of  defaidant*s  road ;  or  It  had  such  a  defect- 
ive one,  easily  removed,  and  not  perma- 
nent, and  attached  to  the  track,  that  it 
could  not,  and  did  not,  obstruct  and  pre- 
vent said  cars  from  leaving  said  siding  as 
aforesaid;  instead  of  which,  defendant 
should  have  built  and  constructed  at  said 
lower  end  of  said  siding  a  permanent,  - 
safe,  and  secure  guard  or  switch  to  rettUn 
the  cars  within  said  siding  when  left  there. 
And  when  the  said  cars  with  which  the 
said  locomotive  and  train  collided  was  left, 
the  prevtouH  Saturday  evening.  In  and  up- 
on said  siding,  owing  to  tb^'re  betog  no 
such  guard  as  aforesaid,  or  such  defective 
and  imperfect  one,  and  the  Improper  and  de- 
fective condition  of  said  fading,  the  said 
cars  escaped  from  and  moved  out  of  the 
aforesaid  siding  at  its  lower  end  or  ex- 
tremity, and  had  gone  upon  the  main 
trauk  of  the  defendant's  road,  and  was  at 
the  time  of  said  accident  standing  upon 
said  main  track,  over  which  said  locomo- 
tive and  train  were  to  pass;  and  the  de- 
fendant n^llgently.  carelesslr,  and  by  its 
default,  permitted  and  allowed  said  rare 
to  remain  apun  the  main  track  from  said 
previous  Saturday  evening,  without  the 
knowledge  of  the  said  W.  D.  Fell,  who  bad 
the  right  to  suppose,  and  did  snppuse. 
they  were  In  the  aiding ;  and  "  as  said  train 
and  locomotive  were  approadilng  said 
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siding,  solng  from  Camden,  they  collided 
with  tbe  aald  cars,  and  caused  the  acci- 
dent aforesaid;**  and,  further,  ^that  the 
death  of  the  said  W.  D.  Felt  was  caused  by 
the  wrongful  act,  default,  neglect,  and 
negligence  of  the  defendant  In  the  manner 
above  mentioned."  There  was  no  other 
apedflcatlon  In  the  complaint  of  negli- 
gence, except  as  contained  in  the  above 
paragraphs,  numbered  In  the  complaint  4 
and  5,  and  It  was  therefore  to  these  specl- 
flcatlons  that  defendant  was  called  npon 
to  respond.  They  constituted  the  Issues 
In  tbe  case. 

Now,  tu  entitle  the  plaintiff  to  go  to  the 
Jury,  It  was  absolutely  necessai?  that 
some  testimony  should  be  offered  perti- 
nent to  these  Issues.  It  was  necessary 
that  some  teetlmouy  should  have  been  In- 
troduced tending  to  show  that  the  switch 
In  question  was  In  a  defective  condition, 
so  much  so  as  to  allow  the  cars  on  the 
siding  to  escape  therefrom  and  to  reach 
the  main  track ;  also  that  said  cars  did  es- 
cape from  said  elding,  and  that  this  was 
the  cause  of  the  collision  from  which  tbe 
Injury  resulted.  These,  as  we  have  said, 
were  the  acts  of  negligence  complained  of, 
and  no  other;  or,  rather,  the  single  act  of 
negligence  alleged  against  the  defendant 
was  the  defective  switch,  on  account  of 
which  It  la  alleged  that  tbe  cars  on  the 
siding  escaped  to  the  main  track,  and 
werethere  collided  with,  causing  the  death 
of  Mr.  Fell.  Now,  we  have  not  only  been 
unable  to  And  testimony  showing  even 

Srima  facie  the  proof  of  these  allegations, 
ut  there  Is,  as  It  seems  to  na,  an  entire 
absence  of  all  testimony  as  to  said  allega- 
tions. True,  one  witness  did  say  that,  it 
several  cars  had  been  left  upon  the  side 
trcurk,  possibly  some  of  them  might  be 
pushed  orw  the  log  which  was  fastened 
across  the  switch ;  but  there  was  not  a 
particle  of  evidence  that  said  cars  did  pass 
over,  and  that  tbe  collision  was  with 
these  cars  thus  pushed  over.'  We  think 
this  case  Is  fully  covered  by  the  rale  often 
laid  down  by  this  court  in  reference  to 
nonsuits,  to-wlt,  tnat,  where  there  Is  an 
entire  absence  of  evldmce  as  to  all  or  any 
material  fact  or  facts  In  the  case  neces- 
sary to  be  proved  In  order  for  the  plaintiff 
to  recover,  a  nonsuit  should  be  ordered. 
The  material  facts  here  were— ^Vrst,  a  de- 
fective switch  at  the  Junction  of  the  siding 
with  the  main  track ;  spcond,  that  certain 
cars  from  that  siding  escaped  to  the  main 
track;  and  third,  that  the  collision  which 
caused  the  Injury  took  place  with  these  es- 
caped cars.  We  say  these  were  the  mate- 
rial facts,  beoause  these  were  the  facts, 
and  the  only  facts,  alleged  In  the  com- 
plaint as  the  ground  of  the  plaintiff's  ac- 
tion. There  was  not  only  an  entire  ab- 
sence as  to  theeefacts  In  the  plaintiff's  tes- 
timony, but  it  was  apparent  that  the  ac- 
cident occurred  lu  the  collision  with  two 
cars  wtrich  had  been  detached  on  Satur- 
day night  previous  from  a  train  which  the 
deceased  had  broughtdown  from  the  head 
of  the  road  on  his  way  tu  Camden,  and 
which  had  been  left  on  the  track  during 
Sunday,  and  until  Monday  morning, 
when  he  ran  into  them  on  his  way  back 
to  said  head  of  the  road.  Whether  this 
was  negligence,  and,  if  so,  how  far  Feai 


himself  contributed  thereto,  Is  not  now  hi- 
Tolved.  It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  conrt  be 
reversed,  and  tiiat  a  ncnurait  abonld  be  or- 
dered. 

Mcl7ER  and  BicGowAN,  JJ.,  concur. 


TOMKINS  et  Ul.  T.  AUQDSTA  &  K.  R.  CO. 

et  a/. 

(auproM  Cown  qf  SovHi  OaroUna.  Jute  SO, 
1890.) 

EnonatHT— Fludiko— RuLBOAB  Riobt  or 
Wat. 

A  octtDplidnt  In  ejectmettt  la  bed  on  dsmms 
rer  which  states  that  the  defendwit,  a  railway  oom- 
paoy,  entered  upon  and  took  poBseBsion  of  a  strip 
of  land,  on  which  to  construct  its  road,  unlawfoU;, 
and  without  tbe  consent  of  the  plalntilte,  who  wert 
seised  and  possessed,  and  that  It  is  now  in  nnlaw- 
fnl  possesslOD,  and  unlawfully  withholds  It;  ths 
complaint  not  sbowlng,  also,  that  the  oorapanybsd 
not  acquired  a  right  to  enter  by  its  exercise  of  ths 
power  of  eminent  domain. 

Appeal  from  common  pleas  circuit  court 
of  Edgefield  connlgr;  J.  J.  Norton.  Judge. 

Joseph  Gaaabl  and  Sbepp&rd  A  Bro.,  for 
appellants.  Guy  A  SvanB,  for  respoud- 
mts. 

MoIvsR,  J.  The  plaintltte.  by  their  com- 
plaint, all^e  that  they  were  seised  and 
possessed  uf  certain  lands,  described  in  the 
complaint,  during  the  year  1870.  aad  for 
many  years  prior  thereto;  that  the  Au- 
gusta &  KnoxTllle  Railroad  C!ompany.  a 
duly-chartered  corporation,  on  or  about 
the  15th  of  Novranber,  1881.  "entered  Into 
and  npon  said  premises,  and  unlawfully, 
and  against  the  consent  of  said  plaintiffs, 
took  possession  thereof,  for  tbe  purpose  of 
eoQstmcting  and  operating  a  railroad  up- 
on and  over  "said  lands;  "thattbesaid 
Augusta  &  Knoxvllle  Railroad  Company 
is  now  In  the  unlawful  possession"  of  said 
lands,  and  "  unlawfully  withholds  the 
same  from  plaintiffs ; "  and  that  the  Port 
Royal  Railroad  Company,  a  body  politic 
aud  corporate  under  tbe  laws  of  this  state, 
is  the  lessee  of  tbe  Augusta  &  Knoxvllle 
Railroad  Company,  and  Is  for  that  nsason 
made  a  party  defendant  to  this  action. 
Upon  these  allegattons  the  plalntlOs  de- 
mand Judgment  for  tbe  possession  of  aald 
lands,  and  fur  costs  and  dlsbursemraits. 
To  this  complaint,  defendants  interposed 
an  oral  demurrer  upon  the  ground  that 
the  complaint  did  not  state  facts  sniflclent 
to  constituted  cause  of  action,  which  be- 
ing overruled,  the  defendanto  appeal  upon 
the  ground  of  error  in  overmlli^  tbe  de- 
murrer. So  that  the  single  question  pre- 
sented Is  whether  the  facts  stated  in  the 
complaint  are  sufficient  to  constitute  a 
cause  of  action. 

Tbeall^atlon  In  a  complaint  that  the 
defendant  has  done  an  unlawful  act,  as, 
for  example,  has  unlawfully  entered  upon 
tbe  lands  of  plaintiffs,  is  a  mere  ataterookt 
of  a  l^al  conclusion,  unless  it  Is  accompa- 
nied with  an  allegation  of  facte  going  to 
make  tbe  act  In  question  unlawfnL  Hence 
BO  much  of  the  statements  in  this  com- 
plaint as  declares  that  defendants  "nnlaw- 
tully  "  took  possession  of  the  lands  In  quee- 
titm,  and  are  now  In  the  'nnlawftil*  pos- 
session of  the  same,  uid  "milawmlly'* 
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-withhold  the  aaiiie  from  pUdntUTa,  go  Uxt 
nothing,  nnleflB  we  can  find  In  the  com- 
plaint allegations  of  lact  which  show  these 
acts  to  be  unlawful.  The  only  facts  stat- 
ed In  the  complaint  tending  that  way  are 
the  facts  that  plaintiffs  were  seised  and 
possessed  of  thelandslnqaestlon.and  that 
d^endants  "entered  Into  and  upon  said 
premises  •  •  •  against  the  consent  of 
imtd  plaintiffs, "  and  "  took  possession  there- 
of, for  the  purpose  of  constructing  and  op- 
erating a  railroad  upon  and  over"  said 
lands.  So  that  the  inqairy  is  narrowed 
down  to  the  question  whethei  an  allega- 
tion thatarailroad  company  has,  agfdnst 
the  cnnaent  of  the  owner  of  lands,  entered 
apon  the  same  tor  the  purpose  ofctm- 
fltructing  and  operating  a  railroad*  to  suffi- 
cient to  constitute  a  eanse  of  action  for  a 
trespass  In  thus  Intruding  upon  the  prem- 
ises of  another.  It  Is  clear  that  such  an 
allegatlun  Is  not  suffleient;  for,  If  It  were, 
then  a  railroad  company  could  never  en- 
ter upon  the  lands  of  another,  for  the  pur- 
pose of  constructing  and  operating  a  rail- 
a-oad.  agaliwt  the  consent  of  the  owner, 
and  yet  the  statute  expressly  prorldes  a 
mode  by  which  this  may  be  dune  either 
with  or  wftbont  consent  of  the  owner, 
which  shows  conclusively  that  the  mere 
naked  allegation  that  the  entry  was  with- 
out or  against  the  consent  of  the  owner  Is 
not  sufficient.  In  the  General  Statutes, 
15&0-1661,  specific  provisions  are  made 
whereby  a  corpwatlon  desiring  to  eoo- 
etruet  a  rcdiway  or  other  like  structure 
may  obtain  the  right  of  way  over  the 
lands  of  another  either  with  or  without 
the  consent  of  the  owner;  and  if  the  land- 
owner does  not  consent,  and  the  corpora- 
tion fails  to  pursue  the  mode  prescribed  In 
such  case,  then  we  can  understand  how  It 
may  become  a  trespatiser,  and  us  such  lia- 
ble to  an  action  by  the  land-owuer.  But, 
until  It  does  appear  by  admitted  allega- 
tiuns  or  by  proof  that  the  corporation  has 
neglected  to  do  some  one  ur  more  of  the 
acts  prescribed  as  a  condition  precedent 
to  the  right  of  entry  against  the  conevntof 
the  land-owner,  it  cannot  properly  be  said 
that  any  trespass  has  been  committed. 
Now,  in  this  complaint  there  Is  no  allega- 
tion that  the  railroad  company  neglected 
or  refused  to  do  any  one  of  the  acts  re- 
quired by  the  statute  as  a  condition  prece- 
dent to  Its  right  of  entry  against  the  con- 
sent .  of  the  plaintiffs.  Fur  example,  the 
first  step  required  by  the  statute  was  for 
the  company  to  give  notice  In  writing  to 
the  land-owner  that  the  right  of  way  over 
bis  land  was  required  for  the  purpose  of 
constracting  and  operating  the  rallruad, 
but  the  complaint  contains  no  allegation 
that  the  company  omitted  to  give  such 
notice ;  and  this.  It  seems  to  us,  was  fatal, 
lor  such  an  all^atlon  of  fact  wuuld  have 
been  traversable,  and,  unless  sustained  by 
iSroof.  would  have  defeated  the  actiun.  On 
the  contrary,  there  is  practically  nothing 
In  the  complaint  but  the  bare  allegation 
that  the  entry  was  "against  the  consent 
of  said  plaintiffs, "  which. as  we  have  seen, 
to  not  sufficient;  for  such  an  entry  Is  not 
necessarily  unlawful,  and  does  not,  with- 
out mure,  constitute  the  defendant  a  tres- 
passer. It  seems  to  us.  therefore,  that  the 
vircnlt  judge  erred  in  overruling  the  de- 


mnirer.  The  ]adgment  of  tlito  eonrt  to 
that  the  order  of  the  circuit  court  whleb  to 
appealed  from  be  reversed. 

SiiiF80H,C4..and  McGowam,  J.,  concnr. 


State  v,  Atkinson. 

(Supreme  Cowrt  of  South  OcmiUna.    March  13, 
1880.) 

iHTOxiOAnm  IdQuoBs— PBBacBirntm  bt  Pbt- 
ninTiff  tTTDifmraTrr  TCrmmrnB  flmriri 

1.  AnexoeptlontoarefuMltoquashanlndlot* 
ment  aniast  b  physlelan  for  giving  a  presorlp- 
tloaforlutoxicauDallgaorttoB  parson  not  a  bona 
fide  patient.  In  vl<aaUon  of  Qen.  St.  8.  C.  188S,  { 
1761,  on  the  gnmsd  thst>it  oont^ned  two  oouats, 
the  first  oharging  that  defendant  gave  the  pre- 
scription to  one  person,  and  the  second  to  anotner, 
osnnot  be  sustained  where  the  record  shows  that 
before  the  trial  a  nolle  proiequi  was  entered  as 
to  the  first  count. 

2.  Evidence  in  snoh  ease  of  the  numberof  pre- 
soriptiona  for  intoxicating  honors  given  by  de* 
fendant  to  various  persons  within  a  spedfted  time 
i*  competent,  since  it  tends  to  show  whether  de- 
fendant gave  the  prescriptions  in  good  faith,  or 
merely  to  evade  the  law. 

5.  It  ia  not  reversible  error  for  the  trial  Judge 
to  take  part  In  the  oroas-eacaminaUon  of  a  witness 
In  a  criminal  proseeation.  though  the  praotloe  Is 
not  commeDdable. 

4.  The  SQpreme  oourt  in  passing  apon  errors 
alleged  to  have  been  committed  by  the  trial  oourt, 
cannot  act  on  statements  which  appear  only  in  the 
exceptions  of  appellant. 

6.  Oen.  St.  K  C.  1883,  f  17S0,  forbids  dniggista 
from  seUing  intoxicaUng  liquors  except  on  the  pre- 
soripUon  01  a  pbyBiciau,  and  section  1751  forbids 
phyBiclans  from  giving  such  prescriptions  except 
to boiia^e patients.  Meld,  tnatsectlon  175S,  pro- 
viding that  "any  person  violating  sections  ITBO 
and  1751''ebali  be  fined,  etc.,  provides  the  pun- 
ishment for  a  t>erson  violating  either  seotion,  and 
does  not  require  that  he  shall  have  violated  both. 

Appeal  from  general  sessions  circuit 
court  of  fork  county ;  Prbssbrt,  Judge. 

Finley  S:  Biice,  for  appellaut.  Ifr.  Me- 
Doiiald,  lot  the  State. 

MctvBR,  J.  The  defendant,  having  been 
convicted  under  an  indictment  charging 
that  he,  "being  a  physician,  unlawfully 
did  give  a  prescription  for  eplrltuouB  or 
intoxicating  liquors,  to-wlt,  one  dozen 
bottles  of  beer,  to  one  R.  Moultrie  Brat- 
tf<n,  be,  the  said  Dennis  C.  Atkinson,  not 
then  and  there  being  in  actual,  bonm  Ode 
attendance  upon  the  said  R.  Moultrie 
Brattun  as  a  patient, "  appeals  npon 
numerous  grounds  set  out  In  the  record, 
which  are  too  long  to  be  inserted  here. 
Indeed,  It  1»  scarcely  necessary  to  eonsldnr 
them  in  detail ;  lor,  although  numerons, 
and  Incumbwed  with  unnecessary  state* 
ment,  they  really  present  but  few  ques- 
tions for  us  to  determine,  and  these  we 
will  proceed  to  consider. 

The  first  end  fourth  grounds,  Imputing 
error  to  tbe  circuit  Judge  in  refusing  a  mo- 
tion for  continuance,  certainly  cannot  be 
sustained  in  the  face  of  an  nnbmken  line 
of  dectolons.  for  a  great  length  of  time, 
that  such  amotion  Is  addressed  to  thedls- 
cretlon  of  the  circuit  Judge. 

The  second  ground  alleges  error  lu  refus- 
ing defendant's  motion  tn  quash  the  in- 
dictment upon  the  ground  that  It  con- 
tained two  counts.  In  one  of  which  defend- 
ant was  charged  with  unlawjqily  giving 
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a  preBcriptton  to  one  person,  and  In  the 
other  to  another  person.  A  cunclnslre 
answer  to  this  grounO  Is  that  the  case,  as 
prepared  for  arKument  here,  does  not 
show  that  any  ench  motion  was  made  to 
the  circuit  Judge,  or  that  be  made  any  rul- 
ing on  that  subject.  We  have  bo  often 
had  occasion  to  say  tbat  this  court  can 
consider  nothing  which  does  not  appear 
In  the  case  that  surely  It  cannot  be  neces- 
sary at  this  late  day  to  repeat  the  reasons 
f or  rtuch  a  determination.  We  may  add, 
however,  that  It  does  appear  in  the  case 
that  before  the  trial  commenced  the  solic- 
itor entereii  a  DoUe  proaequl  as  to  the  first 
count;  and  hence,  even  If  it  had  appeared 
tbat  such  motion  had  been  made,  it  cer- 
tainly could  not  have  been  sustained,  as 
the  indictment  upon  which  the  defendant 
was  tiied  and  cunvicted  really  contained 
but  one  count.  The  same  remarks  apply 
to  tbe  third  ground  of  appeal. 

The  fifth,  tvnth,  and  eleventh  grounds 
impute  error  to  the  circuit  Judge  In  allow- 
ing wltneBses  to  be  asked  as  to  the  num- 
ber of  prescriptions  given  by  defendant 
wlthtn  a  specified  time,  for  intoxicating 
Uqnors,  to  various  persons,  as  found  on 
the  flies  of  the  druggist  in  whose  store  the 
defendant  kept  his  office.  It  seems  to  us 
tbat  such  testimony  was  clearly  compe- 
tent where  the  real  Issue  was,  as  In  this 
case,  whetber  the  defendant  bad  boaa  ifcfe 

Slven  the  prescription  upon  which  the  In- 
ictment  was  based  to  tbe  person  therein 
nametl,  as  a  patient  upon  whom  bo  was 
actually  attending  as  a  phyHician,  or 
whether  the  whole  thing  was  not  pratens- 
Ive,  and  a  mere  device  to  evade  the  law. 
II  the  fact  was,  as  testified  to  by  some  of 
the  witnesses,  that  tbe  defendant  bad 
given  a  very  large  number  of  such  pre- 
scriptions to  various  persons  who  hap- 
pened to  be  in  town  on  a  public  occasion, 
all  to  be  filled  at  that  drug  store,  it  was 
certainly  very  pertinent  to  the  main  issue, 
as  to  whether  the  preBcriptlou  was  given 
In  good  (alth,  or  with  a  view  to  evade  the 
law  prohibiting  the  sale  of  intoxicating 
liquors. 

The  idxth,  eighth,  and  fourteenth 
grounds  seem  to  impute  error  to  the  cir- 
cuit Judge,  not  in  intimating  his  opinion 
to  the  Jury  In  his  charge,  but  in  taking 
the  cross-examination  of  several  of  the 
witnesses  out  of  the  hands  of  the  solicitor, 
and  conducting  It  himself  In  such  a  way 
as  to  pr^udice  the  defendant,  as  It  is  al- 
leged. Wibile  such  a  course  on  tbe  part  of 
a  circuit  Judge  Is  perhaps  unusual,  and 
possibly  not  to  be  commended,  we  know 
of  no  law  which  forbids  It,  and  therefore 
we  cannot  say  that  there  was  any  error 
of  law  in  this  respect,  and  to  that  we  are 
confined  in  cases  uf  this  kind. 

The  seventh  and  ninth  grounds  allege 
error  In  tbe  remark  made  by  thecircnit 
Judge  to  two  of  the  witnesses,  that  their 
responses  to  certain  questions,  **  I  don't 
remember."  would  not  do.  Whether  such 
a  remark  would  be  appropriate  or  not  de* 
pends  largely  upon  the  nature  of  the  ques- 
tion  to  which  such  a  response  was  made. 
We  can  easily  conceive  uf  a  case  In  which 
such  a  response  would  so  manifestly  indi- 
cate a  purpose  on  tbe  part  of  a  witness  to 
evade  a  truthful  answer  that  it  might  be 


firoper.  and  certainly  not  Illegal,  for  the 
udgeto  require  a  more  direct  answerjnst 
as  If  a  witness  should  decline  to  answer  at 
all.  But,  be  this  as  It  may,  the  mode  of 
conducting  a  trial  must  necessarily  be  left 
largely  to  the  discretion  of  the  circuit 
Judge;  and  we  cannot  say  that  there  was 
any  sneh  abase  of  discretion  in  this  case 
as  wonld  warrantthls  court  In  Interfering. 

The  twelfth  ground  is  based  upon  the 
Idea  tbat  the  testimony  of  Mr.  Hart,  when 
recalled,  was  not  in  reply  to  any  testi- 
mony adduced  by  the  defense.  This  Is  a 
mistake.  Testimony  had  been  offered  oa 
the  part  of  tbe  defense,  or  rather  in  tbe 
cross-examination  of  defoidant's  wit- 
nesses.  Thenumber  of  prescriptions  given 
by  driendant  within  the  time  specified  had 
been  mentioned,  and  Mr.  Hart  was  calt«d 
In  reply  for  the  purpose  of  showing  that 
tbe  naraber  was  larger  than  that  men* 
tioned  by  defendant. 

The  thirteenth  ground  relates  to  an  out- 
side matter,  which  does  not  aeran  perti- 
nent to  the  present  case.  It  la  baaed  apon 
an  Inquiry  addressed  to  Mr.  Hart,  who  It 
seems  was  acting  as  intendant  of  the  town 
at  tbe  time,  by  the  circuit  Judge,  as  to  whjr 
the  town  council  had  not  prosecuted  the 
druggist,  Boumlllat,  for  selling  whisky 
without  a  license,  and  was  a  matter  not 
relevant  to  the  case  under  consideration. 

The  fifteenth  ground  complains  that  tbe 
Judge  erred  in  cbari^ng  tbe  Jury  upon  the 
facts  In  violation  of  the  constitutional 
provision  upon  that  subject.  We  do  not 
think  that  this  ground  can  be  snstalned; 
for  tbe  part  of  the  charge  in  which  It  is 
claimed  that  the  circuit  Judge  violated  the 
constitutional  provision  seems  to  be 
nothing  more  than  a  statemoit  of  the 
particular  issues  of  fact  which  the  Jury 
should  pass  upon,  together  with  bu<^  tes- 
timony as  threw  light  upon  such  Issues. 

The  sixteenth,  seventeenth,  and  eight- 
eenth grounds  of  appeal  may  be  summa- 
rily disposed  of  by  the  statement  that  It 
does  not  appear  that  any  such  motions 
as  constitute  the  basis  of  those  grounds 
were  ever  submitted  to,  or  passed  opon 
by,  the  circuit  Judge.  It  Is  true  that  it 
does  appear  tbat  notice  of  a  motion  for  a 
new  trial  was  given  upon  the  ground  of 
Improper  conduct  on  the  part  of  tbe  jnry, 
based  upon  certain  affidavits  set  out  in 
tbe  case;  but  It  does  not  appear  whether 
any,  and  If  so  what,  action  was  taken  un- 
der said  notice.  On  the  contrarr,  It  does 
appear  that  the&e  affldsvits  are  followed 
by  a  consent  order  modifying  the  smtence 
upon  certain  conditions  therein  named; 
and  the  natural  Inference  would  be  that, 
upon  obtaining  the  order  modifying  the 
sentence,  the  motion  for  a  new  trial  was 
abandoned.  But,  be  that  au  It  may,  it 
is  sufficient  for  us  to  say  that  this  court 
cannot  be  expected  to  review  any  action 
of  the  circuit  court  where  the  rase,  as  pre- 
pared for  argument  here,  fails  to  show 
what  sucb  action  was.  We  may  say,  bow- 
ever,  tbateven  It  these  motions  were  prop- 
erly before  ns,  we  do  not  think  they  cwuld 
be  Bustained. 

The  nineteenth  and  twentieth  gronnds 
of  appeal  are  based  upon  tbe  refusal  of 
certain  alleged  requests  to  charge;  bat, 
as  the  case  fails  to  show  that  any  such 
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reqaesta  wen  snbinltted  to  th«  ctmilt 
Jodee,  it  Is  very  manHest  that  them 
grounda  cannot,  lor  ttaat  reason,  be  sns- 
talned.  While  the  ease  does  sliow  that 
"the  reqnevta  to  chaTge  are  not  allowed," 
It  entlrelj  falls  to  show  what  the 
qnests  were.  The  fact  that  the  natnre  of 
such  requests  do  appear  In  the  exceptions 
or  gronnds  of  appeal  cannot  help  the  mat- 
ter; for,  as  has  been  frequently  held,  this 
court  cannot  act  upon  any  statement 
which  appeals  only  In  the  exertions  or 
groaads  of  appeal,  for  the  very  obvlonB 
reason  that,  while  the  case  is  open  to 
amendment,  the  exceptions  are  entirely 
under  the  control  of  the  appellant,  who 
may  frame  them  In  such  terms  as  to  him 
may  seem  best,  and  the  reapoadent  has  no 
means  of  correcting  any  erroneous  state- 
ments that  may  be  made  thereiu.  It  Is 
therrfore  rery  manifest  that  It  would  be 
nnsafe,  and  might  result  In  great  Injos- 
tlee,  for  this  court  to  act  upon  any  state- 
ment found  only  In  the  exceptions;  and 
we  have  Invariably  decHned  to  do  so,  ex- 
cept where  such  statement  Is  admitted  to 
be  correct.  Bat,  while  this  is  the  well-set* 
tied  rule,  from  which  we  have  no  dlnKwl- 
tloii  to  depart,  becanse  we  are  satisfled 
that  it  Is  Konwally  most  eondnclTe  to  the 
CTfIs  of  Justice,  yet  we  desire  to  say  in  this 
particular  case  that,  even  if  the  rule 
should  be  disresarded,  these  two  grounds 
of  appeal  conld  not  be  sustained.  Etsd 
If  it-should  be  conceded  that  his  honor  re- 
fused to  charge,  ns  requested,  **  that,  York- 
Tllle  not  beinga  local  option  town, city,or 
Tillage,  they  could  not  find  the  d^endant 
guilty  under  the  Indictment."  we  do  not 
think  there  would  have  been  any  error  in 
sucb  refasal.  Such  request  was  based  up- 
on the  terms  of  section  1749  of  the  General 
Statutes  of  1882,  as  they  stood  prior  to 
the  amendment  introduced  by  the  act  of 
1884.  (lA  Ht.  694.)  and  ignored  entirely  the 
effect  of  that  ammdment.  The  section,  as 
It  originally  read,  was  as  follows:  "This 
chapter  shall  not  apply  to  any  city, 
town,  or  Tillage  In  which  the  sale  of  ar- 
dent spirits  is  now,  or  shall  hereafter  be, 
prohibited  by  legislative  enactment ; "  and 
as  such  oale  had  been  prohibited  In  the 
town  of  Yorkvllle  by  legislative  enact- 
ment.'-Act  ol  18H2,  (17  St.  UI6,)— and  as 
section  1751,  under  which  defendant  was 
Indicted,  Is  found  In  that  chapter,  there 
might  have  been  great  force  In  the  argu- 
ment that  the  section  under  which  defend- 
ant was  indicted  did  not  apply  to  the 
town  of  Yorkvllle,  as  it  was  not  a  local 
option  town,  but  was  a  town  In  which 
the  sale  of  ardent  spirits  was  prohibited 
by  leglslatlTe  mactment.  But  it  appears 
that  the  legislature,  doubtless  with  a 
Tfew  to  remedy  this  defect  in  tbelr  legis- 
lation, passed  the  act  of  1884,  (18  St.  Qd4.) 
amending  section  1794  of  the  General  Stat- 
utes so  that  it  should  thereafter  read  as 
follows:  "Sections  1746,  1747,  and  1748  ol 
this  chapter  shall  not  apply  to  any  city, 
town,  or  village  in  which  the  sale  of  ar- 
dent spirits  Is  now,  or  shall  hereafter  be, 
prohibited  by  legislative  enactment.  **  So 
that  all  of  the  provisions  ofthe  chapterpx- 
cept  those  contained  In  the  three  sections 
above  mentioned,  which  relate  only  to  lo- 
cal option,  apply  as  well  to  towns  in 


which  the  aale  of  spirituous  liquors  Is  pro- 
hibited by  legislative  enactment  as  to 
those  towns  in  which  it  Is  prohibited  un- 
der the  provisions  of  the  local  option  law. 
It  Is  clear,  therefore,  that  section  1761, 
found  in  that  chapter,  as  It  now  reads,  and 
as  ft  read  at  the  time  the  offense  charged 
against  defendant  was  committed,  applies 
to  the  town  of  TorkvlUe,  notwithstand- 
ing the  tact  that  It  Is  not  a  local  option 
town. 

The  twentieth  gronnd  of  appeal  could 
not  be  sustained  evm  It  It  had  appeared 
that  the  request  to  chance  therein  referred 
to  had  been  made  and  refused.  Itls  based 
upon  the  theory  that  a  person  could  not 
be  convicted,  or  rather  could  not  be  pun- 
ished, unless  it  was  shown  that  he  bad 
violated  both  sections  1760  and  1761  of  the 
General  Statutes  ol  1H82.  It  is  true  that 
the  language  of  section  1762,  fixing  the 

gunlshment  for  violation  of  these  sections, 
I  not  as  clear  and  distinct  as  It  might 
have  been;  bnt  we  think  the  intent  of  the 
legislature  Is  snffldently  obvious.  The 
language  of  section  1^2  Is  as  follows: 
"Any  person  violating  sections  1760  and 
1761  of  this  chapter  shaU  upon  conviction 
be  fined,"  etc.;  and  the  argument  is  that 
the  punishment  there  prescribed  cannot 
be  Imposed  unless  a  person  Is  charged 
with,  and  convicted  of,  having  violated 
both  of  those  sections.  But,  as  It  appears 
plainly  that  those  two  sections  relate  to 
two  entirely  distinct  and  different  things, 
and  refer  to  two  distinct  classes  of  pcr- 
sons,~the  former  forbidding  drngglsta 
from  selling  except  upon  the  prescription 
of  a  regular,  practicing  physician,  and  the 
latter  forbidding  physicians  from  giving 
prescrlptlonsforsplrituous  liquors** except 
when  actually  In  bona  /Jcfe  attendance  upon 
a  patient," — It  Is  very  obvluus  that  the  leg- 
islature Intended  to  provide  lorthe punish- 
ment of  twu  distinct  anddlfterentoffenBea, 
^ther  of  which  might  be  committed  Inde- 
pendently of  the.  othw.  The  phraseology 
used  In  section  1762  is  an  awkward  attempt 
to  avoid  unnecessary  repetition  of  words, 
and  manifestly  means  the  same  thing  as 
if  the  legislature  said:  "Any  person  vio* 
latlng  section  1760,  and  any  person  violat- 
ing section  1751,  of  this  chapter,  shall  upon 
conviction  be  fined, "  ete.  The  Judgment 
of  this  court  Is  that  the  Judgment  of  the 
circuit  court  be  affirmed. 

Simpson,  O.J.t  and  MoGowaiv,  J.,  concur. 


Jennings  v.  Habbibon. 

(Suorenw  Court     SoteHh  Cttnllna.  June  98, 
1890.) 

BSfOmL  — BSPBBBSHT4-mum  — HnSSUTD  AHD 

Win. 

Wliere.  on  reproBeatatlons  made  by  the  de* 
f  endant  tbat  bU  wife  owned,  oDd  oould  give  a  valid 
mortgage  on,  a  tract  of  land  bold  under  a  parol  gift 
from  her  father,  a  mortgage  was  received  aod 
money  loaned  thereon,  and  subsequently  the  mort- 
fragee,  who  wa»  the  grantor  of  plaintiff,  purchased 
the  property  at  foreulosure  sBle  under  the  mort- 
gage, on  the  advice  of  the  defendant  to  do  bo,  and 
the  defendant  received  the  proceeda  of  the  sale  in 
ezceas  of  the  debt  under  an  arrangement  with  the 
mortgagee,  he  will  be  estopped,  in  an  action  of 
eiectmont,  to  assert  a  right  to  possession  during 
toe  joint  Uvea  of  hlmseU  and  wife  by^virtue  ol  hia 
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marital  rlolita,  and  to  eontend  tbat  ha  had  nanr 
dlipoMd  OS  his  Itttereit  In  the  lands. 

Appeal  from  commun  pleas  drcnltcourt, 
Ed^fleld  county ;  Mortoh,  Judm. 

J.  W.  De  Von  and  Oatj-  &  Evhub,  for 
appellant.  Sbeppard  BroB.f  for  appellee. 

MoOowAN,  J.  This  was  an  action  for 
tberecoTery  of  a  tract  ol  land  described  as 
containing  370  acres.  Thwe  is  no  case, 
bat  the  testimony  Is  all  printed  In  the 
brief,  lost  as  It  was  dellTered  on  the  stand. 
Ah  w^l  as  we  can  gather  the  facts,  they 
were  as  follows:  In  1847  the  defendant, 
HarrlBon,  intermarried  with  Caroline  A. 
M0H8,  and  they  are  both  still  llrlnK-  Dar- 
ing the  year  of  1848  the  father  of  Mrs.  Harri- 
son gave  her  the  tract  of  land  now  la  con- 
tention and  pnt  ber  In  possessldn  of  It. 
There  was  no  written  deed,  but  It  was 
a  verbal  gift.  Mrs.  Harrison,  however, 
took  possession,  and  exercised  ownership 
by  executing  mortgages  of  It  to  several 

rrsons,— tothe  Judge  of  probate,  to  Sams 
Carwlle,  and  to  Mrs.  T.  P.  Shaw.  On 
June  4, 1884,  she  executed  another  mort- 
gage of  it  to  6.  W.  Turner  ft  Co.  to  secure 
the  sum  of  $726.  The  papers,  bond,  and 
mortgage  were  executed  with  the  knowl- 
edge, and  at  the  request,  of  the  defendant, 
Harrison,  (taasband,)  who  Informed  the 
parties  "that  the  land  belonged  to  his  wife, 
and  amortgagefrom  her  would  be  perfect- 
ly valid. "  When  the  money  fell  due  on 
this  last  bond  and  mortgage,  Mr.  and  Mrs. 
Harrison  both  agreed  with  the  mort- 
gagees that  the  mortgiwe  should  be  fon- 
cloeed,  and,  If  at  the  fox«c108ure  sale  the 
land  should  bring  more  than  the  debt, 
Harrison  and  wife  should  have  the  benefit 
of  It.  Thereupon  the  mortgagees  Turner 
&  Co.  Instituted  proceedings  to  foreclose, 
making  parties  the  mortgagor,  Mrs.  Har- 
rison, and  the  senior  mortgagee,  Mrs. 
Shaw.  Or.  W.  Turner  ft  Co.  became  the 
purchasers  of  the  land  when  sold  by  order 
of  the  court.  Tbey  sold  and  conveyed  to 
J.  Henry  Wise,  and  he  to  the  plaintiff.  In 
carrying  out  the  agreement  above  stated, 
HariiBon  and  wife  actually  received  the 
difference  between  what  the  land  sold  fur 
and  the  mortgage  debt.  Before  Wise 
bought  the  land  from  Turner  ft  Co.,  he 
( Wise)  consulted  with  thedefendant  about 
the  contemplated  foreclosure,  and  he  was 
advised  by  Ilarrison  to  buy  it;  and,  after 
the  purchase  by  Wise,  he  (Harrison)  rent- 
ed the  land  from  him  for  h  year,  and  his 
wife  and  son  for  another  year.  The  de- 
fendant, Harrison,  claimed  that,  by  virtue 
of  bis  marital  right,  he  was  entitled  to  the 
possemion  ol  the  land  during  the  Joint 
fires  of  himself  and  wife,  that  he  had  never 
disposed  of  that  Interest,  and  therefore 
the  plaintiff  was  not  entitled  to  recover. 

There  were  requests  to  charge,  but, from 
the  view  which  the  court  takes,  It  will  not 
be  necessary  to  consider  them  separately. 
The  Judge  charged,  among  other  things, 
as  follows:  "It  Is  the  duty  of  the  plaintiff 
to  make  out  his  case  by  the  prepondei<- 
ance  of  the  testimony.  If  his  title  depends 
upon  an  estoppel,  then  he  must  show  by  a 
preponderance  of  the  testimony  that  the 
defendant  is  estopped.  If  the  testimony 
is  exactly  balanced,  then  the  defendant 
must  gain  his  case.  It  Is  for  you  to  say 


wheflipr  hi  any  ol  these  matten  flie  plain- 
tiff baa  shown  by  her  claim  of  tilte  the  es- 
topple  that  she  asserts.  Did  thedefend- 
ant, by  any  words  or  conduct.  Induce 
Tamer  ft  Co.  to  take  the  mortgage  and 
furnish  the  supplies,  alleging  that  his  wife 
had  the  right  to  make  the  mortgage?  If 
he  did,  then  he  Is  estopped.  Did  the  de- 
fendant Induce  Turner  ft  Co.  to  deliver  to 
htm  or  hlB  wife  further  suppllee  upon  ths 
faitii  of  a  mortgage  which  had  already 
been  execnted?  was  his  conduct  snchai 
to  Induce  Turner  ft  Co.  to  believe  that  the 
mortgage  was  a  valid,  subsisting  securi- 
ty, and  induced  them  to  deliver  farther 
Bupplles  apon  It?  If  so,  he  Is  estopped. 
Did  the  defendant  and  his  wife  enter  into 
an  agreement  with  Tnmer.  acting  in  De- 
half  of  Turner  ft  Co.,  to  takti  a  part  of  the 
money,  for  which  Tamer  ft  Co.  should 
sell  the  land,  If  they  should  become  pur- 
chasers at  the  master's  sale?  Did  they 
accept  the  money  afterwards,  and  thereby 
Induce  Turner  ft  Co.  to  part  with  the  dif- 
ference In  the  amount  of  their  debtand  the 
price  of  the  land?  If  so,  the  defendant 
wnnid  beestopped,"etc.  Under  the  ebatge 
of  the  Judge,  the  Jniy  found  for  the  plain- 
tiff the  land  In  dispute,  and  f75  damages; 
and  the  defendant  appeals  to  this  court, 
upon  various  exceptions,  (18  in  number,) 
which  are  all  stated  in  the  brief,  and  neeid 
not  be  set  out  here.  Indeed,  the  excep- 
tions. In  various  forms,  really  make  but 
two  questions :  Flrat,  the  alleged  want  ot 
power  of  Mrs.  Harrison,  a  married  wo- 
man,to  mortgage  her  separate  estate;  and, 
second,  the  claim  that  the  defendant,  Har- 
rison, had  never  IcsaUy  disposed  ot  his  In- 
terest In  the  land,  by  estoppel  or  other- 
wise. 

Judgment  of  foreclosure  was  rendered 
in  the  proceedings  of  Turner  ft  Co.  v.  Mrs. 
Caroline  A.  Harrison,  from  which  slie  did 
not  appeal,  having  in  express  terms  previ- 
ously assented  to  the  same.  There  cannot 
be  the  least  doubt  that  as  to  her  Interest, 
whatever  It  was,  the  matter  was  res  ad- 
JudicatA.  See  Crenshaw  v.  Julian,  20  S.  C. 
288,  S  S.  E.  Bep.  133,  and  Shuford  r.Sbiog- 
ler,  30  S.  C.  612,  8  S.  E.  Rep.  799.  That  the 
circuit  Judge  committed  no  error  as  to  the 
rights  ot  tiie  dtf endant,  Harrison,  and  the 
doctrine  ot  estoppel.  It  seems  to  ns  that, 
under  tlie  tacts  ot  this  case.  It  would  be 
Inexcusable  to  do  more  than  refer  to  the 
elementary  authorities  upon  the  subject. 
"The  rule  nf  law  Is  clear  that  where  one, 
by  his  words  or  conduct,  willfully  causes 
another  to  believe  the  existence  of  a  cer- 
tain state  of  things,  and  induces  him  to 
act  on  that  bellttf  so  as  to  alter  his  own 
previous  condition,  the  former  is  conclud- 
ed from  averring  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the 
same  time.  A  parity  who  negligently  or 
culpably  stands  by  and  allows  another  to 
contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot 
afterwards  dispute  the  fact  in  an  action 
against  the  person  whom  he  has  hlms^f 
asHlsted  In  deceiving."  2  Herm.  Estop. 
§  917.  And  the  same  author,  at  Bectii>n 
978.  says:  "It  is  now  a  well-establisbed 
principle  that  when  the  true  owner  ot  prop- 
erty holds  out  another,  or  allows  blm  to 
appear,  as  the  owner  ofy^or  as  baring  full 
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power  (rf  dhipoaltion  over,  the  ■propefrtj, 
aod  Innoceot  third  persuns  luvthiu  led 
iuto  deallns  with  each  apparent  owner, 
tbeywiU  be  protected, "  etc.  See  Ball  r. 
Bowe,  18  8.  C.  870;  Dnnlap  v.  Ooodlnjr,  2S 
S.  C.  648:  and  Quattlebanm  v.  Black,  24S. 
C.  69.  The  Jndsment  of  tbia  conrt  U  that 
the  Jndgmeot  ot  thedrcntt  court  bea^ 
flmed. 

IfolTBB,  J.  J  eoncnr. 

SiuPBON,  C.  J.  I  concur  In  the  resnlt  in 
tblB  case  on  the  second  ^onnd  discussed 
In  thto  opinion,  tO'Wit,  that  thedefradant, 
James  M.  Harrison,  Is  estopped  from  eun- 
teatlng  the  title  ol  the  plaintUt. 


Btatb  ▼.  Etanb  et  Ml. 
/Supreme  Court  cf  aouth  CaroUma.   Jmie  96, 

Tbbbpjjs— Aonoit  bt  Stats— Lass  Coioaft- 

1.  The  mletbatoiieaaMrtlnff  ft  n^t  to  realty 
moat  reoorer,  if  at  all,  on  the  strnigth  of  his 
own  title,  applies  to  a  state  seeking  to  reoor«r 
for  trospoaa  upon  lands  wUoh  they  had  previons- 

Sotmv^yed  1^ grant;  ai^  It  must  appeartbat  the 
tie  baa  been  regained  by  escheat  or  pnnihaae, 
or  In  some  olber  regular  manner. 

a.  A  deed  oonveylog  lands  to  **L.,  land  oom- 
missloner,  and  bis  successor  or  sncoessors  In  of- 
flos,  at  the  state  of  Bontb  Carolina,"  sraDting 
*WKO  the  ssld  L.,  land  oommiSfii<nier,  nls  soo- 
oessor  or  snooessors,  their  heirs  and  assigns,  for- 
ever, "  the  lands  described,  ''to  the  use  and  behoof 
of  1^8  said  party  of  the  second  part, "  and  war- 
ranting the  title,  etc.,  unto  the  "second  party,  bis 
heirs  and  assigns, "  doSH  not  vest  the  title  in  the 
state.  In  the  absmce  of  erldence  showing  that 
the  lands  wore  pundiased  for  it,  and  of  legisla- 
tion antiioriznng  a  commissioner  to  take  the  title 
to  lands  purchased  by  blm  for  the  state  in  his 
own  name. 

8.  Act  S.  a  1869,  (14  .St.  27S,)  and  Act  S.  C. 
1870,  (Id.  885,)  created  the  ofBce  of  land  commis- 
sioner, and  authorized  him  to  buy,  subdivide,  and 
■ell  in  small  tracts  lands  within  the  state,  under 
certain  clrcumstanoea.  Held,  that  the  taldug  of 
a  deed  la  bis  own  name  does  not  dotbe  blm  with 
a  mere  naked  trosttand  the  Utlewill  not  be  vest- 
ed in  the  state  by  operation  of  the  statute  of  nseb. 

Appeal  from  common  pleas  clTcnlt  court 
of  Cbeeterfleld  county;  Wallace,  Judge. 

Joseph  B.  Earle,  Atty.  Gen.,  {Dadiey  tfi 
Newton,  of  counsel,)  for  appellant.  Hoiigb 
A  Kennedy  ud  Linngaton  &  Mclver,  for 
respcmdetttB. 

MolTSB,  J.  In  this  ease  the  attorney 
general,  on  behalf  of  the  state,  died  an  in- 
formation statlnfrthat  there  was  a  lar^ 
body  of  land  In  the  county  ot  Chesterfield, 
belonging  to  the  state,  which  the  defend- 
ants have  intmded  npon,  and  are  still  In- 
truding upon,  to  the  great  damage  of  the 
fltate;  wherefore  Judgment  Is  demanded 
for  an  injunction  to  restrain  defendants 
from  furtfanr  IntruBlOD,  and  for  damages. 
The  defeodaata  aiwwered,  denying  title  hi 
the  state,  and  setting  up  title  lu  them- 
Mdvea.  To  maintain  the  Issue  on  the  part 
of  the  plaintiff  a  grant,  all^d  to  cover 
the  land  in  dispute.  Issued  to  one  Daniel 
Wads  worth,  was  offered  In  evidence,  and  a 
deed  from  said  Wadaworth  to  (7.  P.  Leslie, 
land  oommisslfmer  of  the  state  of  South 
Carolina,  and  his  SQccessors  In  office,  tcK 
(ether  witii  mnch  parol  evidence  designed 


to  show  that  aald  grant  and  deed  eoT«ed 
lands  upon  which  the  defendants  had  In- 
tmded and  were  still  in  possession,  and 
also  some  evidence  as  to  the  rental  value 
of  said  lands.  At  the  close  of  plaintiff's 
testimony  a  motion  tor  a  nonsuit  was 
made  by  defendants  upon  the  several 
grounds  set  out  in  the  "case, "  which  mo- 
tion was  granted  upon  the  ground  that 
the  plamtiff,  so  tar  from  showing  any  title, 
had  shown  title  ont  of  herself,  and  was 
not  therefore  entitled  to  the  Judgment  de- 
manded, and  Judgment  of  nonsuit  was  ac- 
cordingly rendered.  From  this  Judgment 
plaintiff  appeals  upon  the  several  grounds 
set  out  in  the  record,  which  need  not  be 
stated'  here,  as  l^ey,  in  fact,  mine  hut  a 
■ingle  question,  as  to  whether  there  was 
any  such  title  In  the  plaintiff  as  wonid  be 
Bufflclent  to  Bostaln  the  action.  Tlie  r^> 
spondents.  In  accordance  with  the  proper 
practice,  gave  notice  that,  In  case  this 
court  ehould  reach  the  conclusion  that 
the  circuit  Judge  bad  erred  In  granting  the 
nonsuit  upon  the  ground  stated,  they 
wonld  seek  to  sustain  the  Judgment  npoa 
the  other  gronnds  npon  which  they  rested 
their  motion,  which  are  likewise  set  out 
In  the  record.  But,  aa  we  concur  in  the 
view  taken  by  tbedrcolt  Judge,  these  ad- 
ditional gronnds  need  not  beeonsldavd 
or  stated. 

In  this  case  It  will  be  ot»erred  that  the 
plaintiff  did  not  rest  fts  claim  npon  Ita 
sovereignty,  as  in  the  oases  of  State  t. 
Pacific  Guano  Ck>..  22  S.  C.  50,  and  State 
Pinckney,  Id.  484,  but,  on  the  contrary, 
claimed  as  a  purchaser  the  land  which  had 
been  previously  granted  by  the  state.  This 
being  BO,  the  state,  like  any  other  pur- 
chaser, was  bound  to  establish  its  title 
before  any  recovery  could  be  had.  Aa  was 
said  by  Mr.  Justice  McGowanIu  the  Paclfle 
Unano  Case,  sapra:  "When  the  state 
comes  Into  her  own  courts  to  assert  a 
right  of  property,  she  Is,  of  course,  buud 
by  all  the  rales  established  tor  the  admin- 
istration of  Justice  between  individuals. 
This  Is  practically  an  action  tor  the  recov- 
ery of  real  estate,  and  one  of  the  rulee  ot 
procedure  applicable  tn  such  case  Is  that 
the  plaintiff  must  recover  npon  the 
strength  of  his  own  title,  and  not  the 
weakness  of  the  defendant's."  And,  aa 
was  said  by  the  same  learned  Justice  In 
State  V.  Pinckney,  supra :  "  But  it  Is  said 
that  an  Individual  would  have  to  recover, 
if  at  all,  upon  the  etraiflcth  of  his  own 
title,  of  which  he  must  make  proof.  That 
is  true,  and  so  It  seems  to  ns  the  state  was 
required  to  do  tn  these  cases. "  Of  course 
where,  as  In  the  cases  cited,  the  state 
claims  by  virtue  ot  Its  sovereignty  as  the 
common  source  of  title,  Its  bare  assertion 
is  prloiA  f&eie  sufflclent;  but  where,  as  In 
this  caee  and  in  the  case  of  State  v.  Stark, 
8  Brev.  101,  It  appears  that  Idie  state  has, 
by  Its  own  grant,  divested  itaeltot  the 
paramouQt  title,  and  conveyed  It  to  an- 
other, then  the  state,  like  any  other  plain- 
tiff. Is  bound  to  show  that  it  has  regained 
the  title,  either  by  purchase  or  escheat,  or 
in  some  other  way.  The  plaintiff's  coun- 
sel In  this  case  appears  to  have  recognised 
the  eorrpctneas  of  this  view,  and,  knowing 
that  thestate  had  parted  with  itsorlglnal 
titie  by  its  voluntary  grant  to  Wads- 
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wortb,  havlnff  proved  that  fact,  then  on- 
dertook  to  show  that  the  state  bad  re- 
gained the  title  by  porchase  from  Ita 
grantee.  Wada  worth.  For  this  purpose 
the  deed  from  Wadswortb  to  C.  P.  Leallet 
land  commissioner,  was  Introduced  In  evi- 
dence, and  the  real  qneatlon  In  the  case  Is 
as  to  the  effect  of  that  deed.  Did  It  rein- 
vest the  state  with  the  title,  or  Is  it  yet  In 
C.  P.  Leslie,  land  commissioner,  and  his 
snccesBore  in  office?  A  copy  of  that  deed 
is  aetontln  the  "case,**  and  it  is  in  the 
tormta  an  Indentare  between  Daniel  Wads- 
wortb and  hie  wife.  Sarah,  of  the  one  part, 
"and  Charles  P.  Leslie,  land  commissioner, 
and  his  nuccessor  or  sncessors  in  office,  of 
the  state  of  South  Carolina,  ai  the  other 
part."  The  granting  pari  of  the  deed  Is 
as  (uUnvra:  "Unto  the  said  Charles  P.  Les- 
lie, land  commissioner,  his  successor  or  suo 
eessors,  their  heirs  and  assigns  forever.  ** 
The  AAbeodtiiD  Is  "to  the  pT&pm  nse  and 
b^oof  of  tbe  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  and 
the  warranty  Is  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns.*  So 
the  question  is,  in  whom  Is  the  title 
vested  by  this  deed,  under  which  alone 
tbe  plaintiff  claims?  or.  rather,  whether 
this  deed  vests  the  title  In  the  state;  for, 
unless  It  Is  In  the  state,  the  motion  for 
nonsuit  was  unquestionably  property 
granted. 

Without  laying  stress  upon  tbe  fact  that 
the  conveyance  is  to  Leslie,  not  as  land 
commissioner,  but  simply  to  talm,  land 
commissioner,  which  might  be  regarded 
aa  mere  deaertptio  penron/e,  especially 
where,  as  tn  this  case,  there  Is  an  entire 
absence  of  any  evidence  tending  te  show 
tiiat  the  property  waa  bought  with  the 
money  of  the  state  or  for  Its  use,  we  will 
proceed  to  consider  the  effect  of  the  deed 
as  If  it  had  been  made  to  biro  in  proper 
form,  as  a  public  officer,  for  tbe  use  of  the 
state.  For  a  proper  understanding  of  this 
question  It  will  be  necessary  to  take  a 
brid  review  of  tbe  legislation  of  the  state 
with  respect  to  the  office  of  land  commis- 
sioner. By  the  act  of  1869,  (14  St.  275,) 
as  amended  by  act  of  1870,  (Id.  385.)  the 
office  of  land  commissioner  was  estab- 
lished, who  should  be  appointed  by  and 
hold  his  office  at  tbe  pleasure  of  an  advis- 
ory board  composed  of  certain  public  of- 
fices therein  designated,  whose  duty  it 
should  beto  purchase  lands  In  any  portion 
of  the  state,  and  sell  the  same  In  small  lots 
to  actual  settlers  ander  the  general  super- 
vision of  the  advisory  board.  By  the  act 
uf  1872.  (15  St.  49,)  tbe  office  of  land  com- 
missioner was  abolished,  and  his  duties 
were  devolved  upon  tbe  secretary  of  state, 
to  whom  "all  books  and  papers  pertaining 
to  the  office"  were  required  to  be  turned 
over.  By  the  act  of  March,  1878,  (16  St. 
558,)  the  secretary  of  state  was  required 
to  take  charge  of  all  public  property,  the 
custody  of  which  is  not  otherwise  provid- 
ed for  by  law,  and  hold  the  same  subject 
to  the  directions  of  the  commissioners  of 
tbe  sinking  fund,  and  spedally  provided 
that  all  lands  purchaeea  by  tbe  late  land 
commissioner  should  be  subject  to  the  di- 
rections of  the  commissioners  of  the  sink- 
ing fnnd.  The  act  of  December,  1878, 
(Id.  811,)  among  other  things,  authoriiea 


the  commlsrioners  of  the  sinking  fund  to 
sell  lands  **  purchased  for  the  state  by  the 
land  commissioner,"  on  each  terms  and  In 
such  parcels  as  to  them  mayseem  best  for 
tbe  Intwests  of  tbe  state.  The  provteiona 
of  the  act  of  March,  1878,  wore  Ineoiponit- 
ed  In  (ten.  St.  1882,  as  section  80,  and  by 
the  act  of  U88,  (18  St.  880,)  that  sertion 
was  am«ided  so  as  to  provide  that  the 
secretary  of  state  shall  act  as  tbe  agent  of 
tbe  commlsslouers  uf  tiie  sinking  fund  in 
the  lease  and  sale  of  all  lands  purchased 
by  the  late  land  commissioner.  From  thla 
review  of  the  l^lslatlon  of  the  state  up- 
on tbe  subject,  and  from  the  terms  of  the 
deed  under  which  the  state  claims  in  this 
case,  it  seems  to  us  clear  that  there  was 
no  error  on  tbe  part  of  the  circuit  Judge  In 
holding  that  the  state,  after  showing  that 
the  tlue  had  passed  out  of  ber  by  tbe 
grant  to  Wadswortb,  had  failed  to  ahow 
or  to  offer  any  evidence  tending  to  ahow 
that  Bhe  had  ever  been  reinvested  with  ti- 
tle. Whatever  may  have  been  the  scheme 
of  the  legislation  upon  tbe  subject,  — 
whether  It  was  that  the  titles  to  lands 
purchased  by  the  land  commissioner 
should  be  made  to  tbe  state,  or  that  they 
should  be  made  to  that  officer  in  order 
that  he  might  resell  them,  without  wait- 
ing for  express  anthoiity  from  tbe  state, 
nnderthe  directions  of  the  advisory  board, 
as  seemed  to  be  one  of  the  features  of  tbe 
scheme, — the  fact  is  apparent  that,  in  this 
case,  tbe  title  was  not  made  to  the  state, 
but  was  made  to  C.  P.  Leslie,  land  com- 
missioner, and  bis  successors  in  office ;  and, 
as  there  is  nothing  to  show  that  the  title 
has  ever  passed  out  of  him.  It  most  n- 
main  In  his  successor  in  office,  wboerer 
that  may  be.  There  Is  much  In  the  l^gto- 
latlon  above  referred  to  that  would  seem 
to  indicate  that  the  Intention  of  tbe  legis- 
lature was  that  titles  to  Ibnd  purchcwed 
by  the  land  cummlsslonershould  tie  taken, 
not  to  tbe  state,  bat  to  that  officer;  far 
the  manifest  object  was  to  res^  the  lands 
in  small  lots,  and  If  the  title  had  beni 
takoi  to  the  state  no  conveyanceor  tesale 
could  have  been  made  except  by  express 
authority  of  the  state,  expressed  either  In 
tbe  form  of  a  resolution  or  act  of  the  gea- 
eral  assembly,  but.  If  titles  were  taken  in 
tbe  name  of  the  land  commissioner,  the 
main  object— resales  In  small  lota — would 
have  been  much  facilitated;  and  due  pro- 
vision to  control  his  action  was  made  by 
the  provision  that  the  land  commlsolouer 
should,  "In  all  the  duties  imposed  upon 
him  by  tbe  provisions  of  this  act,  be  gov- 
erned by  tbe  Instructions  and  advice' ol 
tbe  advisory  board,  composed  of  the  gov- 
ernor, comptroller  general,  state  treaa* 
nrer,  secretary  of  state,  and  attorney  gnt- 
eral. 

It  Is  contended,  however,  that  even  H 
the  legal  title  was  vested  In  tbe  land  com- 
missioner, yet  It  was  only  for  thf  use  of  tbe 
state,  and  that,  by  virtue  of  tbe  statute 
of  usee,  thu  l^al  title  passed  to  tbe  state, 
and  the  case  of  Lamar  v.  Simpson.  1 
Rich.  Eq.  71,  is  dted  to  sustain  this  view. 
In  thatcase,  however,  the  convt^anoe  was 
made  to  one  of  the  then  sullcltors,— **  B.  J. 
Earle,  his  hdrs  and  assigns,  for  the  state 
of  Sontii  Carolina,  "—and  there  was  noth- 
ing whatever  Indicating  that  he  had  any 
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dntj  to  porfomi  which  rendered  It  necw- 
aatj  that  tbo  legal  title  Bhoald  remain  in 
him,  and,  of  coarse,  therefore,  the  statute 
of  nses  applied.  It  was  Dotblng  but  a 
simple,  naked  tmst.  Here,  however,  the 
lanu  commissioner,  as  ^ell  as  his  sue- 
cesKor  In  office,  had  many  and  Important 
dntiea  to  perform ;  for  example,  among 
other  thlQf^,  todlrlde  op  the  lands  pur- 
chased into  small  lota  and  resell  the 
same,  and  lease  those  that  conld  not  be 
sold.  It  la  Tery  clear,  therefore,  that,  In 
this  case,  the  statute  of  naes  could  not  op- 
erate. Bristow  T.  McGall,  U  8.  C.  646; 
Ayer  r.  Bitter.  S9  8.  C.  186.  7  8.  E.  Kep.  68, 
and  the  cases  there  cited.  The  lodgment 
of  this  covrt  ta  that  the  Judgmsnt  ot  the 
dnnlt  const  b«  aifDrmed. 

SiMPsoH,  0.  J.,  and  IfoOovAH,  J.,  eon- 
enr. 


CLnmcT  at  sJ,  t.  Rilbt  9t  at 
(SKprms  OoHrt  tf  amah  OanMna,  June  SB» 

BuTaKT— HAKBues— lAoimrAor. 

1.  b  an  acUon  for  an  aoooimt  and  distribu- 
tion, In  which  the  appellants  claim  as  distiibatees 
hy  Tirtae  of  relationship  as  half  tn^thers  and 
■uten  of  the  deceased,  it  appeared  that  the  father 
of  dooBSeed,  while  a  slave,  cohabited  with  a  fe- 
aiale  slave,  without  any  marrlace  oeremnny  or 
agreement,  and  by  her  had  a  number  of  ohildren, 
mio  constitute  a  portion  of  the  appellants;  that 
be  afterwards  discarded  this  woman,  and,  during 
her  life-time,  married  the  deoeased's  mother,  who 
then  had  several  chil^^  (the  other  appellants) 
by  slaves  of  her  former  master:  that  the  deceased, 
while  still  a  slave,  was  married  to  the  respondent, 
with  whom  he  oontinuoasly  lived,  treating  her  as 
his  wife,  after  their  emanotpation,  and  until  his 
death.  The  marriage  was  without  issue.  Held, 
that  the  Enabling  Act  8.  C  1665,  {  4,  ocaistitating 
every  colored  child  theretofore  bmn  the  legiti- 
mate child  Ot,  and  entitling  him  to  Inherit  from, 
his  mother,  legitimized  the  decedent  and  his  half 
brothers  and  sisters  by  their  common  mother,  and 
entitled  the  latter  to  Inherit  as  distributees  of  the 
estate  of  the  former. 

S.  Bat  neither  that  act  nor  the  LegaliiingAot 
S-  C.  1S7S,  %%  Ij  2,  which  provide  that  puties 
who  have  continued  to  cohabit  up  to  the  date  of 
the  act,under  an  agreement  to  live  as  man  and 
wife  entered  into  before  their  emancipation,  shall 
be  deemed  to  be  married,  and  providing  that  ofl- 
•prlng  bora  daring  snoh  a  oobabltation  sh^  be 
legltimale  thoagh  ib»  mother  be  dead,  vrtien  the 
tetbar  has  recognised  her  as  his  wife  apply  to  the 
mtatut  ot  the  half  brothers  and  sisters  of  the  de- 
oeaaed  od  his  father's  side,  and  they  are  illegiti- 
mate children  of  sdch  common  father,  and  can- 
not tnhorit  from  the  decedent. 

a  Act  8.  C  11179,  referred  to,  legiUlsed  the 
marriage  of  the  rospimdent  to  the  decedent,  and 
entitled  her  to  tnhint  from  him  ber  dure  as  his 
widow. 

Appeal  from  common  pleas  drcnlt  court 
of  Charleston  county;  Husbqn.  Judge. 

Action  lor  account  and  distribution. 
Tbe  facts  appear  in  the  opinion. 

Ratledge  A  Rutledfce,  T.  M.  Mordecal,  and 
John  WiDgHts,  for  appellaats.  Buiat  A 
Mulmtt  for  reapondent. 

McOowuf,  J.  S.  B.  R.  Riley,  commonly 
called  "Stepney  Riley, "a  man  ot  color, 
died  In  October,  1886^  Inteatate,  leaving, 
aa  stated,  personal  eatate  more  than 


enough  to  pay  hia  debts.  Heleftawldow, 

Molly  Riley,  but  no  children  or  lineal  de- 
acendante.  The  widow,  Molly,  adminis- 
tered, and,  being  in  posseaslon,  claims  the 
whole  estate  as  sole  heir.  This  action 
was  lUHtltnted against her.for  an  account, 
by  the  plaintiffs,  the  Clements,  claiming  to 
be  brothers  and  sisters,  or  thdr  children, 
of  the  intestate,  through  thdr  mother, 
Patty,  or  Patty  dement :  making  parties 
defendant  the  Snipe  children,  vrho  claim 
to  be  brotbersandsistersof  the  half-blood, 
through  their  father  and  Isaac  Snipe. 
The  parties  are  all  colored  people,  former- 
ly slaves,  and  the  questlun  Is  whether  any 
of  them, and  Uao,  who,aretheheiraatlaw 
of  the  ItttcstatB,  Stepnsy  RUey.  It  waa 
referred  to  the  mastnr,  C.  H.  Sass,  Esq.. 
to  take  the  testlmo&y,  and  to  report  all 
the  Issues  of  law  and  of  fact,  with  leave  to 
report  any  special  matter.  He  took  a 
mass  of  testimony  which  la  all  printed  in 
the  brief;  and  reported,  among  other 
thinga,  as  follows :  "  Isaac  Snipe,  theelder, 
a  slave,  lived  on  Mr.  Bailey's  plantation, 
on  James  island,  for  years  before  tlw  late 
war.  He  died  lung  before  1}ie  war,  la 
slavery.  He  left  sarvlving  him  several 
children,— the  Snipes  and  Stepne}s.  The 
&ilpes  were  the  children  ol  a  woman 
named  Hannah ;  BUey,  of  Patty,  or  Patty 
Clement.  Patty  was  brought  from  a 
plantation  In  St.  John's  parish,  and 
brought  to  his  plantation.  She  hadsev«r- 
al  children,  the  plalntlfte  herein,  when  she 
came  to  the  Bailey  place.  They  wtre  hy 
anotfaear  father  (probably  other  fathers) 
than  Snipe ;  and  the  father  of  at  least  one 
of  the  children  afterwards  went  to  the 
Bailey  place  in  search  of  her,  but  was 
driven  oft  by  Snipe,  with  whom  she  was 
then  living.  When  Patty  came  to  the 
Bailey  plewte  hi  search  of  her  Hannah  was 
still  alive,  and  It  seems  from  the  weight  of 
the  testimony  that  sbe  was  still  living 
with  Snipe,  though  some  of  the  witnesses 
say  that  Snipe  had  separated  from  her  be- 
fore Patty's  coming.  Be  that  as  It  may, 
however,  shortly  after  Patty's  coming 
Snipe  left  Hannah,  and  'took  up'  with 
Patty,  and  Isaac  and  Patty  thoeafter 
lived  together  as  man  and  wltS,  according 
to  plantation  cnstom,  fur  many  years, 
and  he  was  living  with  her  when  be  died. 
Stepney  Riley  was  the  only  child  of  Patty 
and  luaac.  Hannah,  the  mother  of  the 
Snipe  cbildren,  was  alive  at  the  time  of 
Riley's  birth,  and,  indeed,  outlived  Isaac 
Snipe,  but  Isaac  never  returned  to  her. 
He  left  her  definitely,  and  took  Patty  as 
his  wife  ;  and  bis  marriage  to  Patty  was 
recognised  by  their  owner,  Mr.  Bailey, 
who,  when  Patty's  former  husband  came 
to  the  plantation  after  her.  suppot*ted 
Snipe  against  him.  and  ordered  him  off 
the  place.  Riley  was  sobseqoently  sold, 
and  removed  to  Ghariestun.  On  Decem- 
ber 23,  185H,  he  was  married  to  Molly,  a 
slave,  by  the  Rector  of  Calvary  Episcopal 
Church,  and  lived  witb  her  as  his  wife  to 
the  day  of  his  death.  They  never  hail  any 
children,  and  Molly  survived  her  husband, 
and  is  defendant  herein.  RUey  accaninlat- 
ed  property  after  the  war,  and  tltla  suit  is 
brought  by  the  Clements,  the  children  and 
grandchildren  of  Patty,  claiming  onemoio- 
ty  of  the  same  as  the  hall-sisters  by  the 
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mother*B  side  of  Riley,  who  died  Intestate, 
agaluat  the  widow  and  the  Snlpee,  chil- 
dren ol  HaDDah,  who  claim  as  the  half 
brothers  andslstersof  KUey  by  the  father's 
side.  If  the  claim  of  the  half-blood  be  sus- 
tained, the  widow  Is  entitled  to  one  moie- 
ty, and  the  half-blood  to  tbeother  moiety. 
II  no  halt-blood  relatlonHhlp,and  no  other 
Is  set  Dp.  the  widow  takes  the  whole  es- 
tate, **  etc.  He  held  that  Isaac  and  Han- 
nah were  not  husband  and  wife,  and  there- 
fore  that  the  Snipes  were  not  legitimate ; 
but  that  Isaac  and  Patty  were  husband 
and  wife,  and  their  tasoe,  Riley,  was  legit- 
imate, and  the  plalntlffti  (Clements)  were 
brothers  of  the  half-blood  throng  tb^r 
mother,  Patty,  and  entitled  to  one  moie^ 
ol  the  estate,  tbe  other  going  to  the  wid- 
ow, Molly.  Both  the  widow,  Molly,  and 
the  Snipe  children  excepted  to  the  report, 
and,  upon  argument,  the  circuit  Judge  hdd 
as  follows,  vis. :  "I  find  there  is  evidence 

a  moral  marriage  between  Isaac  Snipe 
and  Hannah,  slaves.  Tbe  consent  of  tbdr 
owner  could  confer  no  right  to  dlssolTe  sncta 
marriage.  The  relations  between  Isaac 
and  Patty  were  not  those  of  husband  and 
wife,  but  concubinage.  S.  B.  W.  RUey  was 
illegitimate.  Therele  noproof  ofthe  legit- 
imacy of  the  plaintiffs.  I  do  not  consider 
that  the  facta  of  this  case  bring  tt  within 
the  decision  of  Davenport  t.  Caldwell.  10 
8.  C.  817,  nor  onder  the  operation  of  the 
act8  0fl865,l866,  and  1872."  '*It  foUowa 
that  neither  the  plaintiffs  nor  the  defend- 
ants are  heirs  at  law  of  S.  B.  W.  Riley,  de- 
ceased, and  that  the  defendant  Molly 
Riley,  the  widow  of  the  Intestate,  Is  enti- 
tled, under  tbe  statute  of  distributions,  to 
hold  the  entire  estate  of  her  deceased  hus- 
band, without  accountability  tothe  plain- 
tiffs OP  the  defendants, "etc.  From  this 
decree  the  Clements,  as  well  as  the  Snipe 
branch,  appeal  to  this  court. 

element's  Appeal.  **(1)  Because  his 
honor  found  that  there  was  evidence  of  a 
moral  marriage  between  Isnac  and  Han- 
nah, slives;  the  consent  of  their  owner 
could  confer  no  lightto  dissolve  such  mar- 
riage. The  FelatTons  between  Isaac  and 
Patty  were  not  those  of  husband  and 
wife,  but  merely  concubinage.  And  in  er- 
ror, further.  In  not  finding  that  Isaac  mar- 
ried Patty  according  to  plantation  cus- 
tom, and  with  the  sanction  of  their  own- 
er, and  lived  with  her  as  his  wife  until  his 
death,  and  that  the  connection  between 
Hannah  and  Isaac  was  not  a  marriage, 
eren  according  to  plantation  custom,  but 
merely  eoncnblnage.  (2)  Because  his  hon- 
or erred  In  finding  S.  B.  W.  Riley  Illegiti- 
mate, and  that  there  was  no  proof  of  the 
lei^tlniacy  of  the  plaintiffs.  (3)  Becanse 
bis  honorerred  In  not  finding  tbe  plaintiffs 
the  legitimate  children  and  grandchildren 
of  Patty,  because  the  master  so  found, 
and  neither  Molly,  the  widow,  (except  cw 
to  one,)  nor  the  Snipe  dett^ndants  excepted 
to  such  finding,  and  it  must  be  taken  as  a 
(act.  (4)  Because  hlH  honor  erred  in  find- 
ing that  the  facts  of  this  cane  do  not  bring 
it  within  tbe  decision  of  Davenport  v.  Cald- 
well, 10  S.  C.  817,  nor  under  the  operation 
of  the  acts  of  1865, 18R6,  and  1872.  (5)  Be- 
cause his  honor  erred  In  finding  that  the 
plaintiffs  are  not  the  heirs  at  law  of  S.  B. 
W.  BUey,  and  that  Molly  Riley,  the  wid- 


ow. Is  entitled  to  hold  the  whole  estate  of 
her  deceased  husband,  without  accounta- 
bility to  the  plalntirb.  (6)  Because  tats 
honor  was  In  error  In  that  he  did  not  find 
that,  irrespective  of  the  fact  whether  Han- 
nah or  Patty  was  the  wife  of  Isaac,  Riley's 
father,  yet,  the  pialntiffB  and  RUey.  being 
both  children  of  the  same  mother,  to- wit, 
Patty,  under  the  operation  of  section  4  of 
the  act  of  1866  tbey  are  her  legitimate  chil- 
dren, and  hmce  Inherit,  the  one  from  tbe 
other,  tbe  plaintiffs  from  Riley,  *  etc. 

Appeal  of  iinipefB  Cblldren.  (1)  Because 
his  honor,  the  Jndffe,  fouod  that  the  eon- 
sent  oS  the  owner  of  Isaae  and  HannaJi, 
slaves,  conferred  no  right  to  dissolve  Uidr 
marriage,  and  should  nave  found  that  the 
act  of  the  owner  operated  as  via  m^jor, 
and  therefore  dissolved  such  marriage. 
(2)  Because  the  Judge  should  have  found 
that  the  relations  between  Isaac  and  Pat- 
ty, after  the  dissolution  nl  the  marriage 
between  Isaac  and  Hannah,  were  those  of 
husband  and  wife.  (8)  Because  thejodn 
should  have  found  tiiat  Stepney  B.  W. 
Riley  was  the  l^ltimate  son  <n  his  mother, 
and,  there  being  procrf  of  the  acknowledge 
meat  by  his  colored  father,  should  have 
found  also  that  be  was  the  legitimate  son 
of  his  colored  father,  Isaac  Snipe.  (4)  Be- 
cause be  should  have  found  that,  under 
the  operation  of  the  acts  of  Wl&  and  1872, 
and  the  decision  of  Davenport  T.CaJdwdli 
the  defendants  were  the  legitimate  chil- 
dren of  their  mother,  Hannah,  and  liietr 
heirs, and  also.barlng  been  acknowledged 
by  their  father,  the  legitimate  children  of 
their  colored  father.  (5)  Because  the  judge 
should  have  found  that  the  ddendanta 
were  the  half-brothers,  and  the  descend- 
ants of  other  half  brothers  and  sisters  of 
the  Intestate,  and  assuch  were  his  heirs  at 
law,  and  entitled  to  share  In  his  esliate 
under  the  statute  of  distributions,"  etc. 

As  we  understand  It,  the  case  must  be 
determined  by  the  relations  which  Isaac 
Snipe  bore  to  the  two  women,  vis.,  Han- 
nah and  Patty.  Th^  were  all  persona  o{ 
color,  and  the  connections  between  them 
originated  and  ended  while  they  were 
slaves.  It  has  been  truthfully  said  that 
"It  was  an  Inflexible  rule  of  the  law  of  Af- 
rican slavery,  wherever  It  existed,  that  the 
slave  waa  incapable  of  entering  Into  any 
contract,  not  excepting  the  contract  of 
marriage.**  From  this  It  Is  clear  that, 
while  these  people  were  slaves,  no  connec- 
tions between  them  could  be  considered  as 
legal  marriage  In  such  sense  as  to  become 
the  source  of  legal  heirs  at  law.  If  this 
were  all,  It  is  absolutely  certain  that  none 
of  the  parties  claiming  could  be  held  to  be 
tbe  heirs  at  law  of  the  Intestate.  But 
after  emancipation  had  removed  the  disa- 
bilities of  slavery,  and  conferred  upon 
these  people  the  right  to  acquire  property 
and  to  make  contracts,  the  anomaloos 
condition  of  those  who  were  bom  In  slav- 
ery was  at  once  apparent,  and  the  legis- 
lature, probably  feeling  that  it  was  In  ac- 
cordance with  natural  Justice  that  tbey 
should  be  allowed  to  inherit  from  each 
other,  passed  several  acts  tor  the  avowed 
purpose  of  establishing  and  regulating  tbe 
domestic  relations  of  persons  of  color, 
and  "to  legalise  certain  marriages, "etc 
The  act  of  1865,  among  otlier  tblogs,  pro- 
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Tided  as  tollowB:  "Section  1.  Tlierdatlon 
of  hnaband  and  wife  among  peraonB  of 
color  Is  establlBhed."  "Section  4.  Erery 
colored  child  beretotore  bom  Is  declared  to 
bathe  Intimate  child  of  its  mother,  and 
alRo  of  Its  colored  father,  It  he  is  aclEnowi< 
edged  by  such  father,  *  etc.  The  act  of 
1872,  "To  l^altie  certain  marriages, "  pro- 
vided: "Section  1.  That  all  persona  In  the 
state  of  SoQth  Carolina,  who,  prevIouB  to 
tbelr  actual  emancipation,  had  under- 
taken and  agreed  to  occupy  the  relation 
to  each  other  ol  husband  and  wife,  and 
are  cohabiting  as  such  or  In  any  way  rec- 
ognising the  relation  as  sttU  existing  at 
thetime  ot  thepassageol  this  aet,  whether 
the  rites  of  marriage  bare  been  celebrated 
or  not,  shall  be  deemed  husband  and  wife, 
and  be  entitled  to  all  the  rights  and  prlvl- 
legee  and  be  subject  to  all  the  duties  and 
obligations  of  that  relation,  in  like  man- 
ner as  If  they  had  bent  dnly  married  ao> 
eordlng  to  law.  Section  3.  And  all  their 
children  shall  be  deemed  Intimate, 
whether  before  or  after  the  passage  of  this 
act;  and  where  the  parties  have  ceased  to 
cobablt  before  the  passage  of  this  act.  In 
consequence  ol  the  death  of  the  woman, 
or  from  other  cause,  all  the  children  of  the 
woman  recognised  by  the  man  to  be  his 
shall  be  deemed  to  be  leglUmate:  provid- 
ed, however,  tiiat  no  provision  of  the  act 
shall  be  deemed  to  extend  to  persons  who 
have  i^reed  to  live  In  concnblnage  after 
their  emancipation,**  etc.  These  acts, 
as  early  as  1877.  came  underrevlew.by  this 
court  in  the  case  of  Davenport  v.  CaUlwell, 
10.  S.  C.  817,  and,  after  (nil  consideration.  It 
was  hdd  that  they  were  not  nnconstltn- 
tional ;  the  irrHabos  of  the  decision  being 
as  follows:  "^Wbere  two  Blaves.  persons 
of  color,  went  through  the  form  ot  mar- 
riage, lived  together  ns  hasband  and  wife 
for  a  nnmber  ot  years,  and  died,  leaving 
Issue,  before  the  general  emancipation 
took  place,  held  that,  under  the  statutes 
passed  nnder  and  since  the  constltntlon  ot 
1S68  was  adopted. snch  persons  wero  to  be 
considered  In  law  as  husband  and  wife; 
their  children  legitimate,  and  capable  of 
Inheriting  from  each  other  nnder  the  stat- 
ute of  dlstrtbtttlon,"  etc.  This  case  has 
been  recognized  and  followed  in  the  cases 
of  State  V.  Whaley,  10  8.  C.  600;  Dingle  v. 
Mitchell.  90S.  O.202;  Myers  v.  Ham.  Id.  5!«; 
and  James  r.  Mickey,  20  8.  G.  270, 2  8.  E. 
Bep.  180.  It  may  be  that  In  some  respects 
the  case  at  bar  Is  not  as  full  and  clear  as 
ttiat  of  Davenport  v.  Caldwell,  esi>eclally 
In  reference  to  tbe  allied  marital  rela- 
tions of  the  parties ;  yet  we  are  nnable  to 
see  why  the  facts  do  not.  In  most  points, 
bring  it  within  the  rulings  In  that  case, 
and  under  the  operation  of  the  acts  thereto 
referred  to,  of  1866. 1806,  and  1873.  The  in- 
testate lettno  lineal  descendant^  Nn  per- 
sons claim  an  Interest  In  his  estate  bnt 
Molly,  who,  having  gone  through  tbe  cere- 
mony of  marriage  with  him  while  they 
were  both  slaves,  claims  the  whole  of  his 
estate  as  his  widow,  and  certain  other 
persona  who  dalm  as  collateral  heirs, 
(half-brothers and  ststersof  thelntpstate;) 
so  that,  unless  the  acts  referred  to  have 
some  bearing  upon  the  case.  It  is  perfectly 
manifest  that,  while  the  intestate,  Step- 
ney.  left  property,  be  left  no  heirs  capable 


0.  BILET.  701 

ot  Inheriting  It.  We  think  the  contention 
must  be  mainly  decided  by  t lie  force  and 
eflect  of  the  aforesaid  nets,  wherever  the 
facts  authorize  their  application. 

As  to  the  right  of  Molly,  the  widow, 
there  Is  really  no  contest.  It  seemn  that 
the  BeT.  Mr.  Trapier,  uf  Calvary  Church. 
Charleston,  periormed  the  marriage  cere- 
mony between  her  and  Stepney,  the  intes- 
tate, on  December  33,  1853,  when  they 
were  both  slaves;  but,  as  they  were  living 
together  as  husband  and  wif6  at  the  time 
of  tbe  passage  of  the  act,  (1873.)  the  first 
section  of.  that  act  declared  them  to  be 
hnaband  and  wUto,  and  the  wUe,  Molly,  la 
tfaerefoFe  entitled  to  aU  tiie  rights  and 
privileges  of  that  relatlon.'lii  like  manner 
as  If  she  had  been  dnly  married  accordlnff 
to  law. " 

As  to  the  Snipe  branch  of  the  claim- 
ants. They  claim  as  collateral  heirs  of 
Stepney,  and  before  they  can  share  In  his 
estate  It  must  appear,  not  only  that  they 
are  legitimate,  bnt  that  Riley  was  also 
legitimate;  for  one  bora  out  of  lawful 
wedlock  cannot  have  collateral  heirs.  The 
master  found  that  the  connection  between 
Isaac  and  Hannah,  father  and  mother  of 
the  Snipes,  "was  not  a  marriage,  even  ac- 
cording to  the  custom  of  slavery,  bnt  an 
Irregular  connection,  pot  va  end  to  volnn- 
tartly  by  Isaac  himself,  with  the  sanction 
of  the  owner,  and  never  revived  after  his 
'taking  np'  with  Patty.**  The  clreolt 
Jndge,  however,  thought  that  tbe  circum- 
stances authorised  the  concloslon  that 
there  was  a  moral  marriage  between 
them,  and,  as  we  suppose,  their  issue  le- 
gitimate. We  have  read  the  tratlmony 
carefnlly.and  wn  must  siv  tfaat,npon  this 
point,  we  agree  with  tbe  master  that  ths 
relation  between  Isaac  and  Hannah  was 
not  snch  as,  nnder  tbe  operation  of  the 
acts  aforesaid,  became  a  I^al  marriage, 
making  the  Issue  Intimate.  Speaking  In 
general  terms,  the  parties  happened  to  be 
thrown  togetiier,  and  wftfaont  authority 
from  any  one,  or  tbe  slightest  pretense  ot 
a  marriage  contract  or  ceremony,  they 
Hved  together  for  a  time,  that  is  to  say 
nntll  Isaac,  who  seems  to  have  been  "a 
privileged  character,**  met  another  wo- 
man who  wasmore  agreeabletohlm.  Wo 
have  not  been  able  to  discover  any  proof 
that  there  ever  was  a  contract  between 
iMae  and  Hannah  to  live  together  as 
man  and  wife,  or,  indeed,  of  any  declara- 
tions or  admissions  npon  their  part  point- 
ing to  the  existence  of  any  such  contract. 
We  cannot  think  that  It  was  the  intrntlon 
of  any  or  all  of  the  acts  aforesaid  to  at- 
tempt the  Impracticable  thing  of  legltima- 
tljlng  the  whole  colored  race,  without  the 
least  r^fard  to  tbe  circumstances  under 
which  they  were  bom,  including  the  off- 
spring of  men  concnblnage.  As  it  strikes 
us.  It  could  not  have  been  the  intention 
to  create  marriage  relations  which  In  fact 
never  existed,  so  as  to  affect  the  rights  of 
Inheritance.  Tbe  law  df>e8  not  undertake 
to  make  the  marriage  contract,— that 
must  be  the  act  of  tbe  parties  themselves, 
the  law  only  declaring  its  eonseqaoices. 
As  we  nnderstand  It,  the  purpose  was  to 
remedy  a  case  where  the  parties  had 
agreed  to  occupy  towards  each  other  the 
relation  of  linsband  and  wife,— that  Is,  a 
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mora]  maniai^,  lacking  onlytbe  power  of 
contract  to  make  it  legal.  The  existence 
of  BQCb  contract  was  generally  shown  by 
a  public  ceremony,  bat  that  was  not  In- 
dlspensnble.  It  might  be  proved  by  tbe 
deciaratloiw  or  eondnet  of  the  parties,  or 
evidence  from  vrbleh  such  contract  ml;$bt 
be  Inferred.  Bat,  as  we  think,  snch  con- 
duct or  declarations,  to  be  of  much  force 
upon  that  question,  should  be  of  such  a 
nature  as  to  point  nnmlatakably  to  a 
previous  contract  of  marriage.  See  the 
case  of  State  v.  Whaley,  supra.  But  If  we 
take  tbe  view  of  the  circuit  Judge,  that  tbe 
drcnmstances  made  out  amoral  marriage 
between  Isaac  and  Hannah*  and  their  Is- 
ane  leglttmate,  then,  as  It  seems  to  ua* 
Isaac,  navlng  one  wife,  could  not  legally 
marry  a  second,  Patty,  while  the  first  was 
living.  If  not,  tbe  subaeqnent  connection 
of  Isaac  with  Patty  was  illicit,  and  its  is- 
sue. Stepney,  illefcltlmate,  unless  the  first 
marriage  with  Hannah  had  been  dissolved 
by  divorce  or  death,  and  we  see  In  tbe 
case  not  the  slightest  evidence  of  ^ther. 
It  seems  that  Hannah  outlived  both  Isaac 
and  Patty,  and  she  was  neither  sold  nor 
sent  off  in  such  ways  as  to  make  a  case, 
as  claimed,  of  via  major,  which  dissolved 
her  all^;ed  marriage  with  iHaac.  If,  as 
claimed,  Isaac  and  Hannah  were  husband 
and  wife,  and  thdr  Issue  legitimate,  then 
Isaac's  subaeqnent  connentlon  with  Patty 
was  illicit  and  their  issue.  Stepney,  itl^t- 
Imate.  In  that  case  tbe  Snipes,  though 
intimate,  could  not  Inherit  from  Stepney, 
an  illegitimate,  and  therefore.  In  any  view, 
tbe  Snipe  claim  must  fail. 

Then  as  to  the  Clement  claim.  Assum- 
ing, as  ws  h«Te  concluded,  that  Isaac  and 
Hannah  vrers  nevw  married,  then  Isaac 
could  marry  Patty.  The  referee  found 
that  Isaac  and  Patty  "  wm  married  ac- 
cording to  plantation  custom,  and  with 
the  sanction  of  their  owner;  Isaac  lived 
with  her  au  his  wife  until  his  death ;  and  that 
Stepney  Riley  was  their  only  child,  tbe  oth- 
er chlldron  of  Patl^  havli^  been  by  pre- 
vlons  husbands  from  whom  she  was  sepa* 
rated  by  sale  and  removal"  equivalent 
to  a  divorce  or  release  a  vlnonlo  mutrtmo^ 
DiU  Davenport  v.  Caldwell,  supra-  He 
bfld  that  theplalntlCfB,  Clements,  were  the 
half  brothers  and  sisters  of  the  intestate, 
Stepney,  through  their  mother,  Pat^, 
and  as  sach  entitled  to  one  moie^  of  his 
estate,  the  other  going  to  the  widow. 
Molly.  The  question  Is  not  entirely  free 
from  obscurity,  but  In  the  exercise  of  our 
best  Judgmrat  we  concur  In  the  findings 
of  tlie  master,  that  Stepney  was  legiti- 
mate, and  the  Clements  his  half  brothers 
and  Bisters  through  her  mother,  Patty. 
This  view  Is  strengthened  by  the  positive 
declaration  In  tbe  act  of  1865  "  that  every 
colored  child  heretofore  bom  is  declared  to 
be  the  legitimate  child  of  ItM  mother."  It 
may  be  doubtful  who  Is  the  father  of  a 
child,  but  there  can  be  no  doubt  as  to 
who  is  themother  that  gives  It  birth.  Tbe 
legislature  seems  to  have  considered  that. 
In  view  of  the  moral  condition  of  the 
people,  the  child  sbonld  be  entitled,  at  all 
events,  to  Inherit  from  and  through  ita 
mothCT. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  modlfledt 
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and  that  the  cause  be  rpmanded.  that  the 
concluBions  herelB   announced  may  be 

carried  out. 

Salinas  r.  Turner  et  al. 

{Suiffmt  COmt  cf  South  CcuroUna.  Jmw  ao; 
1890.) 

HosraASS— WiFB*s  Sbfabats  Bbtatb— Nonos— 

AOSNTS. 

1.  A  mortgage  on  the  separate  ostate  of  a'wife 
was  given  for  money  boirowed  to  pay  off  a  Jndg- 
ment  against  her  husband,  which  was  then  as- 
signed to  her,  but  without  her  knowledge.  She 
had  ai«:ned  the  note  and  mortage  at  hMne,  and 
given  wsia  u»  her  hnsbsBd,  who  sttended  to  the 
whole  nutber.  The  mortgagee  Imsw  that  the 
lumey  was  to  Im  paid  to  the  creditors  and  the  Judg- 
ment assigned  to  the  wife.  .  Held,  the  mortgage 
Is  void,  as  a  wife  in  South  Carolina  cannot  charge 
her  sepiorate  estate  for  the  benefit  of  her  husband. 

S.  An  agent,  with  power  to  malM  ai^  loans 
he  oonsldered  good,  having  negotiated  one  on  the 
separate  estate  of  a  wife,  the  nlortmsee,  who  aa 
reo^pt  of  the  papen  already  reooraed  srads  the 
money  to  tbe  agenL  la  chwged  with  Ills  knowtodge 
that  ft  is  boRowed  for  the  use  ot  the  husband. 

Appeal  from  common  pleas  dmdt  court 
ot  Baniwen  county;  J.  H.Uciwon,  Judge. 

Suit  to  foreclose  a  mortgage  on  the  aep- 
arate  estate  ot  a  wife.  Answer  that  it 
was  made  for  her  husband's  benefit,  and 
nof'asto  her  separate  property."  The 
husband  bad  confessed  Judgment  In  her 
favor  tor  money  f  rum  her  father's  estate 
which  he  bad  used;  also  ons  in  favor  of 
Pelser,  Rodgors  A  Co.,  on  payment  of 
which  they  insisted.  He  went  to  Robert 
Aldrich,  bis  attorney,  to  see  if  he  could 
help  him  out,  telling  him  that  If  the  Pelser 
Judgment  was  enforced  at  that  tdma  It 
would  destroy  all  his  wife's  chances  to 
realise  anything;  but  that.  If  he  could  ae- 
care  time  to  work  oft  tbe  older  Uena,  her 
Judgments  would  berome  good.  The  oth- 
er facts  are  sufBclently  stated  In  tbe  opin- 
ion. The  trial  court  held  the  morli^ge 
valid,  and  the  defendant  appeals. 

•L.  T.  Mar,  for  appsllMits.  ItoAort  At- 
dricfi,  for  respondent. 

SiHPSON,  C.  J.  In  this  case  Ifra.  John 
E.  Turner,  wife  of  the  d^endant  John  E. 
Turner,  executed  a  note  for  $800,  payable 
to  the  plaintiff,  Salinas,  for  borrowed 
money, to  secure  which  slie  also  executed  a 
mortgage  of  certain  real  estate,  hw  aepa- 
rateproperty.  Themouey  waslentto  lilrB. 
Tumw  tiirough  the  agent  and  attorney  of 
Sallnae.  Robert  Aldrich,  Esq.  The  trans- 
action took  place  on  the  part  of  Mre. 
TumCT  through  the  agency  ot  her  hus- 
band, John  £..  and  the  purpose  of  getting 
the  money  was  to  have  it  applied  to  a 
Judgment  held  by  Pelser,  Rodgers  A.  Co. 
against  the  said  John  E.  Turner,  which 
was  about  being  pressed,  and  the  greatw 
part  of  the  money  was  thus  applied  when 
Pelzer,  Rodgers  s  Co.  assigned  their  Judg- 
ment to  Mrs.  Turner.  Mre.  Turner,  how- 
ever, had  no  knowledge  of  this  aa^gn- 
ment,  the  whole  matter  having  been  ar^ 
ranged  through  Mr.  Aldrich  and  Mr.  Tur- 
ner; Mrs.  Turner  simply  giving  her  note 
and  mortgage  at  home,  and  sending  to 
Mr.  Aldrich  by  her  husband.  Some  time 
after  this  Mrs.  Turner  died,  and,  the  note 
not  having  been  paid,  tbe  action  briow 
was  Institnted  against  the  d^eodantn. 
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hedra  and  dlBMbntfles,  "lor  a  strict  fore- 
closare,  with  the  usual  alleKatloos. "  Tbe 
defense  set  np  was  tbut  Mrs;  Turner  was 
a  married  woman  at  the  time  of  tbe  exe- 
cutlun  of  the  papers  mentioned,  and  there- 
fore Incapable  of  ezecntlnfc  the  same^  as 
they  were  not  made  with  reference  to  her 
oeparate  estate.  The  case  was  heard  by 
bis  honor,  Jadge  Hudson,  upon  testimony 
reported  by  the  master.  The  decree  of  his 
honor  Is  not  set  out  fn  toll  In  the  record, 
but  It  Is  stated  "that  the  eonrt  held,  un- 
der the  evidence  reported,  that  tbe  con- 
tract was  executed  with  reference  to  the 
separate  estate  <tf  tbe  mortsagor,  and 
that  be  made  tbe  umal  decree  m  forecloe- 

Tbe  appeaJ  aselgns  error  to  this  decree 
In  that  his  honor  held  that  the  contract 
of  Mrs.  Turner  was  made  with  r^erence  to 
faer  separate  estate,  and  therefore  btndlns. 
Tbe  facts  of  the  case  were  as  above  stated, 
and  the  qnestloiw  Involved  here  mast  be 
determined  by,  and  adjudicated  upon,  these 
fBiTtB.  Now,  It  has  been  held  by  this  court 
In  several  cases  recently  decided  that, 
while  a  married  woman  may  borrow 
money  for  her  own  use,  etc.,  and  secure 
the  same  by  a  vaJid  mortgajce,  yet  that 
she  cannot  do  this  lor  tbe  benefit  of  her 
husband,  provided  tbe  lender  has  knowl- 
edge of  snch  Intended  me.  This  has  been 
BO  recently  and  so  plainly  decided  that  we 
do  not  deem  it  necessary  here  to  examine 
Into  the  reason  and  foundation  of  this 
proposition;  we  thlnlc  It  safflcient  simply 
to  refer  to  the  cases,  to-wlt:  Trlbble  v. 
Poore,  8  S.  E.  Rep.  541 ;  Gwynn  v.  Gwrnn, 
10  S.  E.  Rra.  221;  Orelg  v.  Smith,  29  S.  C. 
429.  7  S.  E.  Bep.  810;  and  Ooodjoln  t. 
TanfcbQ,  ante,  861.  B  theee  cases  have  not 
established  this  propoBltlon  beyond  con- 
troTOTsy  or  doobt,  then  we  do  not  know 
bow  a  leg:al  proposition  could  be  eetab- 
Hshed ;  certainly  not  by  the  dedsloiu  of  a 
court  of  last  resort. 

Now,  the  only  question  in  tbe  case  Is,  do 
the  facts  bring  it  under  this  principle? 
There  Is  no  doubt  but  that  Mr.  Aldrlch, 
who  transacted  the  business,  and  who 
pniwrti  the  money  over  to  Mr.  Turner  lor 
Mrs.  Turner,  knew  tbe  purpose  of  the  boiv 
rowlne.  There  ie  no  doubt  but  that  Mr. 
Aldrich  was  the  af^nt  of  Salinas  In  tbe 
transaction^  Isthe  knowledge  of  anatgent 
tbe  knowledge  of  bis  principal?  Assuredly 
so  as  to  matters  within  the  scope  of  his 
affency.  This  is  elementary,  and  certainly 
does  not  need  tlie  citation  of  authority  to 
support  It.  We  must  therefore  hold  that 
Salinas,  the  real  lender,  knew  that  this 
money  was  borrowed  for  the  express  pur- 
pose of  paying  a  debt  of  the  bnsband,  and 
to  n^leve  him  from  a  threatened  pressure 
of  the  jDdsment  uf  Pdser,  Bodgers  ft  Co., 
and  that  it  was  so  used. 

It  Is  said,  however,  that  Mrs.  Turner 
used  this  money  in  purchaiEdng  the  Judg 
ment  on  her  husband,  and  that  she  had 
the  right,  thouKh  a  married  woman,  to 
purchase  property.  It  is  true  that  a  mar- 
ried womon  may  parchase  proimrty,  and 
doubtless  a  Judgment  may  be  regarded  as 
property;  but  the  testimony  here  la  that 
Mis.  Turner  knew  nothing  whatever  abont 
the  assignment  of  this  Judgment  to  her. 
She  borrowed  the  money  to  relieve  ber 


husband  from  this  Judgment,  and  not  to 
buy  It.  Tbe  object  was  to  pay  the  debt  of 
her  husband  to  PeIxer,Rody;era  &  Co.,  thus 
divesting  her  separate  property  from  faer 
own  use,  as  a  separate  estate,  to  the  use 
of  her  husband  In  the  paorment  of  blA 
debts,— the  very  thing  which  the  eoDstltn- 
tlon  forbids.  To  allow  this  solemn  constl- 
tntlonal  provision  for  the  protection  of 
married  women  and  their  separate  eetates 
to  be  evaded  in  this  roundabout  way, 
would,  it  seems  to  us,  be  a  mockery,  emas- 
culating said  provision,  and  rendering  the 
whole  law  upon  the  snbjeet  utterly  use- 
less and  worUiless. 

It  ts  tbe  Judgment  ot  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

MoItu  and  McQowxn,  JJ.,  eoncor. 


All  et  al.  v.  Ooodbon. 

(Supreme  Court  ^  South  OaroUna.  June  80l 
1890.) 

'BoMMBfrmAS—'^lMnoTWMxm.* 
A  note  in  part  piqrme&t  tta  a.  water-wheel 
and  other  mill  fixtures  attached  to  the  maker's 
homestead,  payable  to  the  agent  who  made  the 
sale,  and  for  an  amoont  equal  to  the  commission 
allowed  him  by  tbe  seller,  i*  an  "obligation  for 
tbe  erection  ot  ImpTovements,  **  within  Oen.  St. 
&  C.  1S83,  k  8001.  providing  that  the  exemption 
shall  not  extend  thweto. 

Appeal  firom  common  pleas  drcnit  eoort 
of  Barnwell  county ;  Kbbshaw,  Judge. 

Jumea  E.  JJa-via,  for  appellant.  T.  It, 
Tobtn,  for  respondents. 

SiupsoN,  C.  J.  The  defeudmt,  appd- 
lant,  purchased  from  Pool  ft  Hunt,  ot 
Baltimore,  through  their  agent,  oneW.  R. 
Wright,  a  water-wheel,  with  other  mlU 
fixtures  attached,  the  price  being  $300.  Of 
this  amount,  It  eeema,  Pool  ft  Hunt  al- 
lowed their  agent  the  sum  ot  871.  The 
amount  going  to  Pool  ft  Hunt  was  paid 
by  the  defendant,  and  a  note  was  given  to 
Wright  for  his  commissions,  etc.  This 
note  was  transferred  by  Wright  to  tbe 
plalntltta,  who  recovered  Judgment  tlier^ 
on ;  and  the  proceeding  below  was  lor  an 
order  directing  an  indorsement  on  the 
Judgment  that  it  was  for  improvements 
on  the  homestead  ot  the  defendant,  as  re- 
quired by  section  2001,  Qen.  St.,  In  such 
cases,  so  as  to  prevent  claim  trf  homestead 
as  against  such  debt.  It  should  have  been 
stated  that  the  wheel  and  mill  fixtures 
were  put  up  on  defendant's  land  claimed 
by  the  defendant  as  a  homestead;  Wrigbt, 
the  agent.  It  seems,  asHlstlng  In  the  erec- 
tion. The  matter  was  referred  to  the  mas- 
ter, who,  upon  the  testimony  taken  by 
him,  reported  as  matter  ot  law  that  the 
defendant  was  not  entitled  to  tbe  exemp- 
tion claimed,  having  found  as  matter  of 
fact  that  the  watei^wheel  was  a  fixture  on 
the  land,  and  an  Improvement  thereon, 
and  also  that  the  debt  sued  on  was  a  part 
ot  tbe  purchase  money  ot  said  wheel.  His 
honor.  Judge  KEn8HA.w,  confirmed  the 
master's  report.   Hence  tbe  appeal. 

Appellant  contends  that  the  note  sued 
on,  representing  the  commissions  of  the 
agent,  and  being  settled  by  a  sex>arate 
note  to  said  agent,  constituted  no  part 
of  the  purchase  money.  The  testimony 
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was  that  the  water-wbeel,  etc.,  was  sold 
to  the  defendant  for  $300.  Tbat  wae  the 
price  pot  upon  it  by  tlie  vendors  tbroajrb 
their  axent,  Wright,  and  that  waH  the 
price  whkh  the  defendant  contracted  to 
elTe.  How  the  purchase  money  was  to 
be  dlrlded  between  Pout  &  Hunt  and  their 
asrentcould  have  made  no  diftei-enceto  the 
defendant.  He  considered  that  the  ma* 
chlnery  would  be  worth  $800  to  him,  and 
be  agreed  to  pay  that  sum, — paylns  Pool 
A  Hunt  all  but  $71  In  cHsh,  and  kIvIdk 
Wriffbt  bis  note  for  V71,  the  remainder. 
We  concur  with  the  masterand  the  circuit 
Judse  that  this  note  represented  part  of 
the  purchase  money  of  the  wheel,  and.  It 
beln^  a  fixture  on  the  defendant's  home- 
'etead,  and  an  improvement  thereon,  that 
defendant  cannot  claim  an  exemption  as 
against  said  debt.  It  la  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

HcItxr  and  McGowan,  JJ.,  concur. 


WrPHERSPOON  V.  WlTHERBPOON  et  &1. 

(Supreme  Court  of  South  Carolina.  June  SO, 
Sals  or  DiosDBnT's  Lakd— Bjohti  or  Pdb- 

0HA8BB. 

1.  The  order  of  court  under  which  testator's 
land  was  sold  and  the  notice  of  sale  proTided 
merely  that  the  terms  should  be  one-third  cash, 
baluice  Id  equal  payments  in  one  and  two  years, 
to  be  secured  by  mortgage  on  ^le  land.  On  the 
dBf  of  sale  the  executor  announced  verbally  that 
not  more  than  a  third  of  the  wood  on  the  land 
should  be  ontoft  before  the  first  deferred  payment 
was  made,  and  not  more  than  another  udrd  be- 
fore the  other  payment  was  made,  and  that  ario- 
lation  of  these  condlttona  would  subject  the  mort- 
gage to  foreclosure.  Held,  Utat  these  oondltions 
ooud  not  be  enforced  against  the  purchaser,  and 
that,  he  having  been  kept  out  of  possession  for 
over  a  year,  the  sale  ooula  not  even  be  enforced 
against  him  acoording  to  the  original  terms. 

9.  The  verbal  conditions  were  not  s  mere  ex- 
pteHloa  of  the  righta  which  the  eiaoutar  wonld 
hsn  aa  mortgagee  to  stay  waste. 

Aroeal  fft»m  common  pleas  circuit  court 
of  York  county;  B.  C.  Pressley,  Judge. 

AItIu  Massey  became  the  purchaser  of 
land  sold  under  a  decree  of  the  coart  in 
the  cause  of  I.  D.  Witberspoon,  executor 
of  I.  D.  Wltherspoon,  deceased,  against 
A.  R.  Wltherspoon  and  ottiers.  From  a 
rule  requiring  said  Massey  to  comply  with 
his  bid,  with  certain  conditions  attached, 
he  appeals. 

Jones  &  WiUiamB,  for  appellant.  O. 
Spencer,  for  respondent. 

SiMFBON,  G.  J.  Certain  lands  belonging 
to  the  estate  of  plaintiff's  testator,  situate 
In  Lancaster  county,  were  ordered  to  be 
sold  by  decree  of  the  court  for  partition ; 
the  terms  of  sale,  as  expressed  In  the  or- 
der, being  one-third  cash,  the  balance  In 
two  equal  annaal  installments  next  there- 
after, to  he  secured  by  bond  and  mortgage 
of  the  premises.  The  sale  was  ordered  to 
take  place  sales  day  In  October,  188S.  On 
the  day  of  sale,  several  verbal  conditions, 
not  appearing  In  the  order  of  sale,  were  an- 
nounced by  plaintiff's  attorney,  to* wit: 
Tbat  no  more  than  one-tblrd  of  the  wood 
should  be  cut  off  the  land  until  the  pay- 
ment of  the  second  installment,  and  not 


more  than  an  additional  one-third  should 
be  cut  off  until  after  the  payment  of  the 
last  installment^  and  that  said  additional 
terms  wonld  be  madeone  of  thecondltione 
In  the  mortgage  deed,  a  violation  of  which 
would  subject  the  mortgagor  to  forecloih 
ure.  One  Alrin  Massey  became  the  por^ 
chaser,  he  being  thefalghest  and  last  bidder 
at  the  sale.  It  appears,  however,  that 
Massey  was  not  present  when  the  verbal 
announcementB  hereinabove  were  made. 
The  adrertleement  of  sale  did  not  Include 
the  condtttons  announced  verbally  at  the 
sale.  There  la  some  controversy  whether 
Mass^  was  willing  to  comply  vrttfa  the 
terms  of  sale  as  advertised,  but  there  Is  no 
doubt  that  the  vendor  expected  and  de- 
manded that  Massey  should  comply  with 
the  terms  as  annoanced  on  theday  of  sale, 
and  his  attorney  prepared  the  necessary 
papers  to  that  end,  embracing  In  the  mort- 
gage prepared  thuconditionBas  to  entttnflr 
the  timber,and  the  falling  due  of  theeutire 
bond  in  the  event  that  said  conditions 
were  violated.  Massey  refused  to  comply 
with  these  conditions,  and  on  the  6th  of 
April.  1889,  upon  a  notice  serredon  Massey 
on  the  6th  of  March  preceding,  the  plain- 
tiff obtained  a  rale  against  Massey  to 
show  cause  from  bis  honor,  T.  B.  Frasbb. 
why  he  should  not  be  compelled  to  com- 
ply with  his  bid.  or  be  attached  for  con- 
tempt, and  also  why  the  said  land  should 
not  be  resold  at  his  (Uassey's)  rlali:,  ifhe 
continues  to  be  In  default  of  the  hearing. 
The  affidavit  upon  which  this  rule  was 
obtained  contained  a  statement  of  the 
terms  of  sale,  as  verbally  announced  on 
the  day  of  sale,  and  it  was  the  bid  of 
Masaey  nnder  these  terms  that  plalntlir 
sought  to  enforce  by  the  rule.  Massey 
made  return  to  the  rale,  stating  that  he 
bought  the  land  nndcT  the  advertisemrat 
of  sale  made  by  the  executor,  In  which  the 
terms  announced  were  those  contained  in 
the  order  of  the  court  only,  and  that  be 
was  not  present  when  the  verbal  condi- 
tions were  annoanced.  and  he  bad  no 
knowledge  thereof  until  after  said  role, 
when  the  plaintiff  declined  to  execate  eon- 
veyance  nnlees  said  terms  were  complied 
with,  which  he  (Maseey)  refused  to  con- 
form to.  The  matter.  It  seems,  was  re- 
ferred to  a  referee,  who  found  aa  a  fact  that 
Massey  was  not  preaoit  when  the  verbal 
conditions  were  announced,  and  did  not 
know  of  said  announcement, and  therefore 
that  no  eneh  conditions  existed  aa  to 
Massey,  and  that  he  was  bound  by  his  bid. 
as  we  suppose.  Independent  of  the  condt- 
tioDs;  and  he  recommended  that  Massey 
have  leave  to  comply  within  a  time  to  be 
fixed  by  the  court,  falling  in  which  tiiat 
the  land  be  resold  at  his  risk.  etc.  On  ex- 
ceptions to  this  report,  his  honor,  Jndige 
Pressley,  In  substance  confirmed  the 
suit  of  this  report  of  the  referee,  holding 
tbat  the  verbal  conditions  were  nothing 
more  than  what  the  plaintiff  might  de- 
mand, or  rather  enforce,  without  special 
stipulations  thereto  In  the  mortgage.  In 
fact,  even  less  than  the  plaintiff's  rights  to 
prevent  waste,  etc.,  and  acts  Impairing  the 
seenrlty  of  the  mortgage;  and  that  said 
verbal  conditions,  "or  partial  waiver  of 
the  rights  of  the  plaintiff,  **  as  the  Judge 
nprewed  It,  If  not  acc^ted  by  Jtfassoy, 
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fitni  did  not  rellcTe  him  from  bis  obll^- 
tlon  to  eomply  wltb  his  bid,  whlcb  be 
might  becomp^ed  to  do;  but  Inasmuch 
as  the  report  of  the  referee  bad  recom- 
mended a  resale  at  the  riak  of  Maasey  as 
the  proper  remedy  In  the  case,  to  which 
the  plaintiff  had  not  excepted,  he  woald 
adopt  that  course,  and  he  ordered  a  resale 
upon  Mussey'a  falUns  to  eomply  with  his 
bid  wlthtn  SO  days  etter  his  decree  therein 
was  filed,  with  f  10  costs  for  the  rule.  This 
decree  was  dated  January.  1890,  one  year 
and  some  two  months  from  the  sale,  all  of 
which  time  Massey  was  out  of  possession, 
and  ag^alnst  whom  the  Interest  on  the 
purchase  money  under  the  decree  accrued. 

We  think  the  terms  attempted  to  .be 
added  to  the  order  of  sale  by  the  verbal 
announcement  on  the  day  of  sale  were 
Ul^al  and  without  authority  of  law,  and 
conld  not  have  been  enforced  af^alnst 
Massey.  Bally  t.  Ba)ly,9Rlch.Eq.895.  It 
may  be,  however,  that,  had  the  plaintiff 
souKht  to  enforce  the  sale  without  these 
conditions  In  proper  time,  he  might  have 
been  aucfessful ;  but  no  effort  of  this  kind 
was  made;  in  fact,  this  was  declined,  the 
appellant  being  wUllng,  but  the  respond- 
ent rising,  and  the  object  Of  the  sale  be- 
low was  not  to  enforce  the  sale  according 
to  the  understanding  of  the  appellant,  but 
with  the  conditions  objected  to  by  tbe  ap- 
pellant. We  do  not  concur  wlUi  the  pre- 
siding Judge  tbatthecondltlons  were  mere- 
ly In  the  nature  of  a  waiver  of  respondent 
of  rights  to  stay  waste, etc..  which  he  had 
from  the  character  of  the  case,  whether 
expressed  or  not.  Doubtless  It  Is  true 
that  a  mortgagee  may  stay  waste,  or  en- 

!oln  any  other  act  of  the  mortgagor  tend- 
ng  to  Impair  the  recovery  of  the  mort- 
gage; but  we  do  not  see  how  the  extent 
of  tbe  waste  could  be  determlneil  In  ad- 
vance, unless  by  consent  of  all  parties. 
Besides,  the  condition  thus,  upon  a  viola- 
tion of  the  stipulation  that  the  entire  debt 
should  become  due,  was  certainly  a  new 
terra  or  condition,  outside  of  any  right  of 
the  plaintiff.  Whatever  may  have  been 
the  light  of  respondent  to  enforce  the  sale 
in  accordance  with  the  terms  of  the  order 
of  sale,  if  respondent  had  so  demanded 
within  a  proper  time,  we  think,  under  the 
facts  here,  the  appellant  having  been  kept 
out  of  possession  for  so  long  a  time,  with 
Interest  accruing  on  the  purchase,  and 
with  no  opportunity  to  avail  himself  of 
the  benefit  of  his  purchase,  it  would  be 
Inequitable  now  to  order  a  specific  per- 
formance. Tbe  delay  does  not  seem  to 
have  been  occasioned  by  the  appellant ;  on 
the  contrary,  tbe  respondent  u  respoml- 
ble  for  that ;  and  now  we  think  It  is  too 
late  tor  him  to  fall  back  on  tbe  contract, 
as  nnderstood  by  appellant,  after  having 
failed  to  enforce  It  with  the  superadded 
terms. 

It  Is  tbe  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  reversed. 

McIVBR  and  McGowAN,JJ., concur. 


Tatcm  v.  Towm  of  Trenton. 
(Supreme  Oourl  cf  Oeorgta.  Va,j  7,  1890.) 

TAXH— VOLUSTABT  PXTKBHT— RCCXITBBT  BACK. 

Money  volmitarily  p«id  the  board  of  com- 
mia^aun  of  a  town  far  a  Ucenae  to  sell  llvuir, 
T.lIs.B.iio.15— 45 


which  thsT  had  no  mthorUgr  to  grant,  ouxoot  be 
reooveved  Mofc. 

Error  from  superior  court,  Dade  county ; 
MiLNBR,  J  adge. 

R.  J.  iSeCamj'ttoT  plalntitfln  error.  Me- 
Ctiteben  A  Sbamate,  for  defendant  In  er- 
ror. 

Simmons,  J.  Tatum,  desiring  to  retail 
splrttnons  liquors  In  the  town  ol  Trenton, 
and  believing  that  the  board  of  commla- 
sloners  of  said  town  had  fall  power  and 
anthority'to  grant  him  license  so  to  do, 
and  fix  and  regulate  the  price  thereof,  and 
bdng  assured  by  said  board  that  they  had 
such  power  and  authority,  applied  to  and 
obtained  from  theboard  a  license  to  retail 
spirituous  llqoors  In  tbe  town  of  Trentoa 
in  1888,  In  1884.  and  In  1886,  paying  to  said 
board  of  eommlssloners  for  the  three  years 
9660.  In  the  year  1885  he  was  Indicted  and 
convicted  for  retailing  spirituous  liquors 
without  a  license,  the  trial  court  taolding 
that  the  board  of  commissioners  of  said 
town  of  Trenton  had  no  power  or  author^ 
ity  to  grant  him  a  license  to  retail  spiritu- 
ous liquors.  He  brought  his  case  to  this 
court,  and  the  Judgment  of  the  trial  lodge 
was  affirmed.  Tatum  r.  State,  70  Oa.  176, 
8  S.  £.  Kep.  907.  He  thereupon  bronght 
suit  BKalnst  the  town  of  Trenton  to  re- 
cover tbe  money  paid  by  falm  to  said 
town  for  license.  Upon  the  trial  of  the 
case  he  Introduced  In  evidence  the  licenses 
granted  to  bim,  to  prove  that  he  had  paid 
the  amount  sued  for;  pnt  In  the  Indlct- 
ment  found  against  him,  and  tbe  verdict 
of  guilty,  together  with  the  sentence  of 
the  coart.  He  testified  that  he  applied  to 
tbe  commissioners  of  Trenton  for  license 
in  good  faith,  believing  they  had  tbe  right 
and  authority  to  issue  said  Hcense,  and 
paid  the  amount  they  required;  that  the 
commissioners  claimed  to  have  the  right 
to  Issue  said  license,  and  he  thought  they 
did ;  that  he  sold  whisky  nndw  the  llcensa 
in  evidence,  and  was  not  disturbed  while 
so  doing  by  the  town  authorities,  but 
stopped  selling  when  he  was  convicted. 
Plaintiff  having  closed  his  case,  defendaut 
moved  for  a  nonsuit,  which  was  granted, 
and  Tatum  excepted. 

There  was  no  error  in  granting  the  non- 
suit under  tbe  facts  disclosed  by  this  rec- 
ord .  It  was  ruled  by  this  court  In  tbe  casa- 
of  First  Nat.  Bank  v.  Mayor,  etc..  68  6a, 
119,  that  "three  elements  are  essential,  and' 
must  concur,  to  sustain  an  action  to  re- 
cover back  money  on  the  ground  of  the 
Illegality  of  the  tax:  (1)  the  authority  to- 
levy  the  tax  must  be  wholly  wanting;  (3> 
the  money  sued  for  most  have  been  actu- 
ally i-ecelved  by  the  defendant  corpora- 
tion ;  (S)  the  payment  of  the  plaintiff  must 
have  been  made  upon  compulsion,  to  pre- 
vent the  Immediate  seizure  ut  hie  goods  or 
the  arrest  of  his  person,  and  not  volunta- 
rily made. "  Judge  Gooley,  In  his  work  on 
Taxation,  (Sd  Ed.  p.  809,)  sa.rs:  "That  a 
tax  voluntarily  paid  cannot  be  recovered 
back,  the  authorities  are  generally  agreed. 
And  it  Is  Immaterial  In  such  a  case  that 
the  tax  has  been  Illegally  laid,  or  even  that 
the  law  under  which  it  was  laid  was  un- 
constitutional.  Theprinciple  Is  an  ancient 
one  In  the  common-law,  and  ts  of  general 
appUeati<m.  Every  man  Is  snmtosed  i^to 
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know  the  law.  and.lfhevolnntartly  makes 
a  payment  which  the  law  would  not  com- 
pel bimto  make,  he  cannot  afterwai*ds  as- 
Blgn  his  Ignorance  of  the  law  as  the  reason 
why  the  state  abonld  fnmlsb  him  with 
legral  remedies  to  recover  it  back.  Espe- 
cially Is  this  the  case  when  the  officer  re- 
ceiving the  money,  who  is  chargeable  with 
no  more  knowledge  of  the  law  than  the 
party  making  payment,  is  not  put  on  bis 
ffaard  by  any  warning  or  protest,  and  the 
money  Is  paid  over  to  the  use  of  the  public 
In  apparent  aciiutesrance  In  the  Justice  of 
the  exaction.  **  The  plaintiff  In  this  case 
failed  to  show  one  of  the  essential  ele- 
m«ats,  to-wlt,  that  he  had  paid  the  license 
or  tax  under  compulsion ;  but,  on  the  con- 
trary, he  showed  by  his  own  teetlmony 
that  the  payment  was  made  voluntarily 
by  him.  This  b^g  true,  under  these  au- 
thorities, the  conrt  wasrigbtln  grantlnga 
nomnilt.  The  case  of  Callaway  t.  Mayor, 
«tc.,  48  Ga.  AOS,  relied  upon  by  the  plaintiff 
In  errur,  we  think  has  been  virtually  over- 
mled  In  the  cam  of  Conimlsslonera  v.  Nor- 
ris.  62  Oa.  688,  and  In  the  case  of  UcGehee 
Mayor,  etc..  OB  6a.  681.  Judgment  al- 
flrmed. 


AvouBTA  A  8.  B.  Co.  V.  Bandall  et  ax. 

<9uprenw  Ctourf  ctf  Georgia.   AjvU  38,  1800.) 

ITsauoiNcn— Damaobs— FBAonoB. 
L.  In  SB  aotlozi  against  a  street  oar  oompany 
War  peraonal  Injuries  caiued  by  the  negllgmoe  of 
cue  at  Its  driven,  evidenoe  aa  to  the  degree  of 
«are  previoosly  «rercised  by  defendant  in  the  se- 
leotion  of  drirers  la  Inoompetent 

3.  Upon  the  redirect  examination,  it  waa 
within  the  discretion  of  the  ooort  to  sdinit  evl- 
■denoe  as  to  the  manner  in  whioh  Oie  aeoMant  oo- 
•corred,  although  not  in  rebattaX 

8.  A  charge  that  if  plaintiff,  who  waa  Injured 
wlilla  alighting  trom  defandani'a  streetcar,  did 
mat  ezeroise  radinary  care  aatA  caution  in  bo 
slighting  she  could  not  recover,  if  defendant  was 
tree  l^m  oeglleenoe,  was  ooneot. 

4.  Where  pudntlfl  onto-  son^t  to  reoover  iac 
personal  Injunes  and  •offering  it  was  proper  to 
fdiaige  tluttlie  damages  moat  he  assessed  aoocrd- 
ing  to  tiie  enlif^teMd  omicdenoes  of  imputial 
Jurors. 

5.  Sorrow  resnlUiur  Awn  a  misoaniage  caused 
by  the  accident  shoola  not  be  considered  aa  an 
«ement  of  damage. 

S.  It  is  not  error  to  refuse  to  oompel  female 
witnesses  to  come  into  court  and  testify,  or  to 
continue  the  case  In  order  that  their  lntem)gato- 
rles  may  be  talcen,  where  what  they  will  testify, 
«r  the  materiality  of  their  testimony,  is  not 
shown  to  the  conrt 

7.  An  offlcw  cliarged  with  the  service  of  a 
subpoena  upon  a  witness  tea  tilled  that  he  could 
not  And  him,  and  Oiat  he  was  Infcnmed  by  per- 
sona unknown  to  lilm  that  they  bad  heard  that  the 
witness  was  dead.  Held,  that  the  pvoof  of  death 
was  insufficient  to  authorize  the  introduction  of 
the  testimony  of  the  witness  on  a  former  trial. 

8.  DuringthetaklD^  of  a  deposition,  as  alBda- 
Tit  which  the  witness  had  prerlonsly  made  was 
lianded  to  her,  and  she  a£Brmed  Its  oorreotnesa ; 
but  the  afBdavit  was  not  attached  to  the  depoai- 
tion.  Held,  that  the  affidavit  waa  not  admiaaible. 

9.  Defendant's  oounsel,  in  his  argument  to 
th»  Jury,  said  with  reference  to  an  absent  wit- 
ness that  he  had  done  ererythlng  In  his  power  to 
secure  her  attendance.  Plaintiff's  counsel  said 
in  reply  that  tiiey  also  were  very  anxious  to  se- 
<are  the  presence  of  the  witness,  and  further 
elurged  defendant's  superintendent  with  liaving 
tampered  with  the  witness,  and  indnoed  her  to 
-atay  awsf.  He  withdrew  flie  charge,  hut  after- 


wards stated  that  he  believed  that,  but  for  a  vis- 
it made  by  the  superhitendeat  to  the  witne«, 
she  would  have  testified.  There  was  no  evi- 
dence that  the  superintendent  had  tampered  witk 
the  witness.  HMd,  that  *  waa  anttUad 

to  a  new  triaL 

Error  from  superior  conrt.  Bldunond 
county;  Bonet.  Judge. 
The  followiug  is  the  official  report: 
Sail 68  Randall  and  his  wife  sued  the  rail- 
road company  lor  damages,  and  obtained 
a  verdict  tor  $1,000.  The  case  came  to 
this  court,  and  is  reported  in  79  Ga.  304, 4 
S.  E.  Bep.  674.  On  the  second  trial  theevl- 
deuce  for  the  plaintiffs  tended  to  show 
that  Mrs.  Randall  was  a  passenger  on  de- 
fepdant's  horse-car  on  the  afternoon  of 
June  11. 1885,  seatetl  near  the  door;  that 
the  car  was  crowded,  and  some  of  the  pas- 
sfittgers  were  ui^glng  the  driver  to  hnny, 
that  they  might  reach  a  point  wboe  a 
game  of  baift.baU  had  commenced ;  that 
Mrs.  Randall  remained  In  her  seat  until 
the  car  crossed  a  turn-table  Just  before 
reaching  Calhoun  street,  which  waa  crossed 
by  the  track  ol  therallroad.andtheD  rang 
the  bell  of  the  car,  and  it  stopped ;  that 
she  then  arose,  and  went  out  tbe  rear 
door,  carrying  bnndlea  In  her  arms,  and 
waa  about  to  alight  from  the  last  step 
when  the  car  was  suddenly  Jerked  forward, 
throwing  her  violently  to  tbe  ground,  and 
bruising  ber  face  and  shoulder;  that  she 
rose,  brushed  herself,  recovered  hw  pack- 
ages, and  walked  to  the  front  end  of  tbe 
car,  which  had  moved  on  a  abort  distance, 
ana  again  stopped,  and  asked  tbe  driver^ 
name,  which  be  told  her;  that  she  wantto 
her  home,  and  found  none  of  hw  family 
there,  and  then  to  the  bouse  of  her  stotn-- 
In-law  across  the  street,  who  made  her  lie 
down,  and  administered  stimulants,  etc; 
that  in  about  an  hour  she  retnmed  to 
her  home,  and  remained  In  bed  aU  that 
day  and  night  aud  for  some  time  after- 
wards; that  she  was  nearly  two  montha 
pregnant,  but  had  a  miscarriage  and  a 
continual  flow  ol  blood,  greatiy  impairing 
her  health,  which  was  remarkably  strong 
and  vigorous  before  the  injury,  and  suffer- 
ing greatly ;  that  she  sent  tor  a  physician 
on  the  same  evening  after  the  fall,  and  oa 
the  following  day,  but  he  did  notcome  un- 
til tbe  day  afterwards,  and  did  not  then 
prescribe  fnr  anything  but  her  face  and 
shoulder  bruises  and  scratches,  saying  she 
was  too  sore  then  for  an  examination  as 
to  the  miscarriage,  and  advising  ber  to 
keep  quiet,  and  she  followed  his  directions, 
etc.  The  evidence  tor  the  delendant  tend- 
ed to  show  that  Mrs.  BandaU  did  not  ring 
the  belt  of  the  car,  and  It  did  not  ring  nn- 
til  after  the  car  had  passed  the  tora-tablc; 
and  was  half-way  acrou  Calhonn  street, 
when  It  stopped,  and  a  nnmbw  ol  people 
alighted,  Including  some  ladlen,  some  o! 
whom  went  Into  a  cemetery  nearby:  that 
Mrs.  Bandall  left  thecar  while  It  was  mov- 
ing slowly,  and  before  It  stopped,  and  at- 
tempted to  alight  while  It  was  so  moving, 
and  fell ;  that  she  did  not  go  to  bed,  but, 
on  the  contrary,  went  to  walk  early  in 
the  evening  in  the  park,  and  made  to  sev- 
eral persons  statements  to  tbe  ettset  that 
she  was  but  slightiy  hurt,  a  little  )mmd. 
mortified  by  falling  trom  tbe  car,  under 
the  circumstances,  etc ;  tiiat  she  decUned 
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to  allow  the  pbyilclan  who  called  to  see 
her  to  make  an  ezamlnatloD  to  determine 
whether  ehe  had  had  a  mlsearriage;  that 
there  waa  no  Jerk  oi  the  car  at  the  time  In 
^aeetlon,  etc.  There  was  conflict  in  the 
evidence  on  every  material  point.  Mrs. 
Bandall  denied  making:  the  contradictory 
statementB  attributed  to  her.  The  Jnry 
foQDd  for  the  plalntUfa  $2,000.  The  defend- 
ant moved  tor  a  new  trial  on  the  follow- 
ing srounda: 

(1)  Mlea  Medora  Kloti  made  an  affida- 
vit eta  time  that,  as  the  car  neared  the  tom- 
table,  It  moved  very  elowly,  bat  the  bell 
wasnot  muKantllafterthe turn-table  waa 
paseed,  and  the  car  waa  half-way  acroea 
Oalboun  atreet,  at  which  point  deponent 
and  other  ladles  alighted,  and  went  to  the 
cemetery;  and  that  ahe  aawnoone  tan, 
but  saw  a  lady  leave  the  car  while  it  was 
In  motion,  and  soon  afterwards  beard 
some  one  eay  that  that  lady  had  fallen  off 
and  hurt  her  back.   Subsequently,  Mies 
Klots  was  examined  under  Code,  §9  8898- 
S8U8.  and  she  testified  to  tbe  same  facts  as 
stated  In  her  affidavit,  with  others;  and, 
during  the  exahilnatton  de(«idant*scoan- 
ael  handed  her  the  affidavit,  and  she  teatl- 
fipd  that  It  was  right,  waa  the  statement 
«he  bad  made,  and  embraced  all  she  re* 
membered  about  the  matter.  Tbe  defend- 
ant Introduced  the  depoHltione  In  evidence, 
and  offered  to  Introdacetbe  affidavit  also, 
Inslstlttg  that  it  wasa  part  of  Miss  Klots's - 
testimony,  and  was  a  memorandum  ac- 
companying her  examlnatioD,  and  re- 
'quired  to  be  attached  thraeto,  and  which 
-could  be  referred  to  for  the  purpose  of  veri- 
fying her  recollection,  and  that  the  record 
of  the  examination  returned  by  the  com- 
missioner showed  that  no  objection  had 
been  made  before  him,  pursuant  to  section 
■S896  of  the  Code.  But  the  court,  on  plain- 
tiff's objeetion,  excluded  the  affidavit,  and 
tbfa  Is  asaigoed  as  error.  The  brief  •! 
evidence  contains  simply  a  eoi^  of  the 
answras  of  this  witness,  and  shows  Uiat 
t^he  affidavit  was  tendered  to  her;  but  it 
•hows  nothing  as  to  whether  or  not  the 
^affidavit  was  attached,  or  offered  to  be 
attached,  to  the  depositions,  nor  as  to 
whether  it  was  objected  to. 

(2)  The  court  refused  to  allow  de- 
fendant's presidntt  to  testify  as  to  the 
amount  ol  care  exercised  by  it  prior  to 
this  accident  in  tbeselectlonotdrivers;  the 
objection  being  that  it  was  not  charged 
with  employing  incompetent  men,  but 
-tliat  the  driver  waa  negligent  at  the  par- 
ticular time  in  question. 

(8)  A  Bubpffina  had  been  Issued  for  a 
wltBsas  who  had  testified  for  the  defend- 
ant at  the  formor  trial,  cmd  the  officer  who 
was  charged  to  serve  it  testified  that  he 
4iad  made  diligent  search  for  tbe  witness 
at  the  place  where  be  learned  be  had  resid- 
ed, but  had  been  Informed  by  persons  nn- 
4cnown  to  him  that  they  had  beard  that 
the  witness  was  dead.  Defendant  offered 
to  Introduce  the  testlmooy  of  tbe  witness, 
wlilch  had  bsm  takoo  down  at  the  former 
trial ;  bat  tbt  court  rejected  it,  and  held 
tbe  proof  of  bis  death  Insnfflclent.  The 
teetJmony  was  to  the  effect  that  In  Juae, 
ISHA,  witness  was  riding  at  the  back  of  a 
etreet-car  out  of  which  a  lady  walked, 
4itepped  off,  and  fell,  the  car  then  b^ng  be- 
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low  the  turn-table;  that  he  did  not  hear 
the  bdl  ring;  that  ^e  got  op,  and  walked 
faat  to  the  bunt  of  the  car,  and  asked  the 
driver's  name,  to  which  he  replied  that 
It  was  Stringer;  tbat  there  was  a  white 
gentleman  on  tbe  back  ol  the  car,  and 
witness  did  not  know  who  be  or  tbe  lady 
was;  and  tbat  tbe  car  was  going  slow- 
ly. In  a  slow  trot,  when  she  fell. 

(4)  The  court  admitted  In  evidence,  on 
the  redirect  examination  of  plalntllb,  the 
depositions  of  Annie  L.  Yoang,  over  de- 
fendant's objection  that  thlB.evldcaice  was 
not  in  rebuttal,  bat  should  bave  been  of- 
fered In  chief.  Plaintiff's  counsel  Insisted 
that  it  was  in  rebuttal,  and  on  this  state- 
ment the  same  was  admitted.  In  tbe  brief 
of  evidence  appear  tbe  Intrarogatories  of 
the  witness  at  considerable  length;  but 
the  effect  of  her  testtmony  is  that  the  caiv 
bell  wan  rung  by  some  one,  not  Mrs.  Ban- 
dall,  and  tbe  car  stopped  after  passing  the 
turn-table,  whereupon  Mrs.  Randall  rose, 
carrying  packages,  and  went  out,  and  the 
next  the  witness  saw  of  her  was  after  she 
was  said  to  have  fallen,  (which  witness 
did  not  see,)  and  was  standing  on  the 
ground,  asklns  the  driver's  name.  Boon 
tbe  witness  and  others  alighted ,  and  she 
could  not  recollect  whether  or  not  the  car 
moved  any  more  after  Mrs.  Bandall  rose 
to  go,  being  engaged  in  conversation. 

(6)  Upontheopenlng  of  court,Dnemom- 
ing  during  tbe  trial,  counsel  for  tbe  plain- 
tiffs stated  to  tbe  court,  In  the  presence  of 
the  Jury,  that  on  tbe  preceding  afternoon 
he  had  called,  in  compwiy  with  one  of  the 
plaintiffs,  at  the  home  <if  Mrs.  Bunch,  and, 
in  tbe  presence  of  het  husband,  obtained 
her  statement  as  to  what  her  evidence 
woald  be,— not  having  bad  an  oppor- 
tunity to  take  her  depositions,  as  they  did 
not  know  of  her  testimony  In  time ;  that 
he  told  her  that  he  deemed  her  evidence  of 
the  utmost  Importance  to  plaintiffs,  and 
be^n^  ber  not  to  fall  to  attend  court  on 
tbe  followbDg  morning,  which  she  prom- 
ised to  do,  and  her  husband  promised  to 
take  ber  there,  hot,  early  in  the  morning, 
Mosher,  defendant's  snperlntendent,  had 
called  at  Mrs.  Bunch's  house,  and  had  a 
Itaigtby  Interview  with  her  and  ber  hus- 
band, after  which  she  declined  to  come  to 
court,  and  b^  bueband  refused  to  allow 
her  to  do  so ;  that  they  had  not  been  aub- 
poenaed,  but  counsel  bad  reed  red  their  as- 
surance tbat  they  would  be  present,  and 
be  believed  their  failure  to  do  so  was  at- 
tributable to  defendant:  and  that. as  Mrs. 
Bunch's  testimony  was  of  great  Impor- 
tance to  plalntlfl,  he  Invoked  such  pro- 
c(«s  as  would  compel  her  attendance. 
Mosher  waa  then  In  court,  seated  near  to 
defendant's  counsel,  who  stated  that  heal- 
so  desired,  Mrs.  Bnncb's  presence,  bad  only 
heard  of  her  testimony  that  morning  Irom 
Mosher,  and,  from  his  statements  touch- 
ing his  interview  with  ber,  considered  her 
evidence  material  and  important  to  de- 
fendant, and  Joined  in  tbe  request  of  plaln- 
tllfs'  counsel  to  compel  her  presence,  doiy- 
Ing  the  doing  of  any  act,  by  any  party  or 
agent  of  defendant,  respecting  the  wl^ 
neases.tbat  was  not  lawful  and  right,  and 
offering  to  place  Mosher  on  tbe  stand  to 
show  the  circumstances  ander  which  tbe 
defendant  acquired  knowledgael  thectuar- 
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acter  and  Importance  of  the  teattmony. 
The  court  did  not  sanction  tbe  Introduc- 
tion olMoBher's  teBtlmony ,  and  stated  that 
he  bad  no  power,  under  theclrcucoatances, 
to  compel  the  presence  of  tbe  wttneeseH, 
(Mrs.  Bnnch  and  her  danghter,  Carrie 
Birers, )  they  being  females,  and  privileged. 
Plaintitrs'  courbgI  stated  that  they  were 
tbe  most  Important  witnesses  they  bad, 
and  would  pmre  their  case  b^ond  ques- 
tion. Delradant'K  eonnsel  applied  lor  and 
Dbtalned  the  issuance  of  anbpcenaa  for 
theHe  two  wltneeaes,  and  for  Mrs.  Bunch's 
husband,  requiring  their  presence  instSD- 
ter,  and  returnable  instanter.  In  the 
meantime  the  case  proceeded,  and  Mr. 
Bunch  came  Into  court.  Counsel  for  plain- 
tiffs stated  that  he  desired  to  repeat  In 
Bunch's  preseoee  what  befaad  already  stat- 
ed to  theeourt,anddld  so;  and,iureeponRe 
to  a  question  by  tbe  court  asto  whether  be 
would  do  so,  Bunch  decUned  to  allow  fals 
wife  and  daughter  to  come  Into  court  as 
witneseee,  and  stated  that  heknew  nothing 
of  the  circumstances  of  the  Injury.  The 
court  decided  that  he  could  not  compel 
tbe  attendance  of  tbe  ladles.  Defendant 
moved  for  a  continuance  of  the  case  until 
It  coDld  obtain  their  testimony,  under  tbe 
law,  after  five  days*  notice,  thedr  testi- 
mony being  newly  discovered ;  but  the 
motion  was  overmled.  With  this  ground 
the  defendant  submitted  the  affldavlts  of 
Mary  A.  Bunch  and  Carrie  Rlrers,  in  effect' 
as  follows:  In  June.  1886,  Mrs.  Bunch  oc- 
cupied, with  her  daughter  and  two  sons, 
two  rooms  In  plaintiffs'  house.  On  return- 
ing from  a  visit,  she  was  surprised  to  find 
Mrs.  Randall,  of  whose  hurt  she  had  heard 
on  the  way,  sitting  on  the  plana;  and 
upon  inquiry  as  to  her  Injuries,  she  replied 
that  she  bad  hurt  her  arm,  shoulder,  and 
face.  Her  face  was  bruised.  Mrs.  Randall 
did  not  retire  to  bed  untn  about  tbe  usual 
hour,  and  did  not  remain  In  bed  for  the 
next  four  days  constantly,  but  was  about 
the  hoaee  as  usual.  Mrs.  Bunch  heard  of 
nothing  unusual  as  to  ber  condition,  nor 
that  ahe  had  a  miscarriage.  Mrs.  Bunch 
was  in  tlie  house,  on  friendly  terms  with 
the  family,  and  would  have  heard  of  such 
an  occurrence,  had  it  taken  place*  font 
neither  aaw  nor  heard  of  any  serious  In- 
Jury  to  Mrs.  Randall,  who  complained  of 
none  to  Mrs.  Bunch.  In  a  day  or  so.  Dr. 
Ford  called  to  see  Mrs.  Randall.  On  the 
evening  after  she  was  hurt,  she  went  to 
walk  with  Mrs.  Elvers  In  the  park,  aftpr 
tea,  and  there  talked  with  Miss  McNally 
about  the  injury.  Mrs.  Rivers  did  not 
hear  of  anything  like  a  miscarriage,  or 
any  Injury  of  Uke  nature,  and  rwarded  Mrs. 
Randall's  injuries  as  slight.  She  did  not 
complain  much  of  her  bruises,  or  say  she 
was  badly  hurt.  On  tbe  34th  or  26th  of 
October,  Mr.  Randall  went  to  Mrs.  Bunch, 
and  asked  her  If  she  would  testify  for  him 
at  the  court-bouse  that  day,  to  which  she 
replied  that  she  did  not  want  to  do  so, 
and  that  ber  evidence  would  be  against 
blm.  It  she  did,  whereupon  he  appeared 
satisfied,  and  walked  off.  Salem  Dutcher 
made  an  affidavit  that  Mrs.  Bunch  was 
entitled  to  tall  faith  and  credit  as  a  wit- 
ness. In  thin  connection,  counsel  for  plaln- 
tifls  and  Salles  Randall  made  affidavltB 
la  which  appeared  tbe  following:  When 


they  called  on  Mr.  and  ICrs.  Bunch,  on  the 
evening  of  October  24th,  the  latter  told 
them  that  she  was  living  In  Mtb.  Randall's 
bouse  at  the  time  she  was  hurt,  and  re- 
membered that  time;  that  she  was  badly 
hurt,  and  went  to  bed  soon  after  arriving 
at  home  from  the  cars  from  which  she  had 
fallen;  and  that  she,  (Mrs.  Bunch,)  in 
company  with  Mrs.  Sbellmaa  and  Miss 
Joana  Randall,  sat  for  some  time  at  Mis. 
Randall's  bedside.  During  the  Interview, 
one  of  plaintiffs'  couns^  (Judge  Tvriggs) 
stated  to  Mrs.  Bunch  that  there  was  testi- 
mony offered  in  the  case  that  on  the  even- 
ing of  Mrs.  Bandairsfall,  aftw  It  occurred, 
ahe  was  seen  walking  In  the  park,  and  al- 
so paid  a  visit  to  the  Dreasdl  family,  to 
whteh  Mrs.  Bunch  replied  that  this  could 
not  hava  occurred  on  that  eveolnir.  as 
Mrs.  Ruidall  did  not  leave  the  honaa,  and 
was  suffering  greatly,  and  excited  by  her 
fall,  and  that  the  witness  who  testified  as 
stated  must  hare  been  mistaken  as  to  tbe 
time.  Judge  Twiggs  told  Mrs.  Bnnch  tbat 
her  testimony  was  very  Important  to  the 
plaintltts,  and  asked  if  she  would  attend 
court  tbe  next  morning  tb  testlty,  and  re- 
ceived the  pr<Hnl8e  that  she  would  do  ao 
from  her  and  her  bosband,  aa  narrated  in 
his  statement  to  tbe  court  above  ven,— 
having  notified  ber  that  he  could  not  com- 
pel her  attendance,  and  tbat  it  was  too 
late  to  take  her  testimony,  and  receiving 
in  reply  their  positive  and  repeated  aasnr- 
ance  tiiat  they  would  attend.  It  further 
appears  from  the  affidavits  of  Mn.  Bunch, 
and  of  Randall  and  Twiggs,  that  she  re- 
moved with  her  family  from  Augusta  to 
Columbia  county  In  the  latter  part  of 
July,  1886,  visited  Augusta  during  the  last 
three  months  of  that  rear,  and  returned; 
that  she  considered  Ciolnmbta  county  ber 
home,  but  frequently  came  to  Augusta  on- 
tll  Match,  1^:  and  that  Twlgga  had 
learned  that  she  occupied  part  of  Mra. 
Randall's  house  at  the  time  of  tbe  injury, 
and  was  Informed  prior  to  October  31, 
1888,  that  she  moved  away  from  Augusta, 
but  on  that  day  was  informed  by  Randall 
that  sbe  had  returned,  and  was  then  In 
the  city. 

(61  The  court  refused  to  allow  defend  - 
ant  to  show  by  Mosher  the  facta  and  cir- 
cumstances under  which  the  testimony  of 
Mrs.  Bunch  and  Mrs.  Rivers  came  to  Its 
knowledge,  and  tbat  the  charge  made  by 
plaintiffs' counsel  to  the  effect  tbat  defend- 
ant had  kept  their  witnesses  from  attend- 
ing court  was  untrue.  This  was  Impor- 
tant to  defendant,  because  the  wltaesses, 
thoughsubpcenaed, refused  to  attend, thus 
leaving  the  caae  In  a  position  where  tlie 
charge  made  by  plalntlfts'  coansri  was 
open  to  comment  before  the  Jury.  In  the 
argument,  defendant's  counsel  stated  to 
the  Jury  tbat  they  had  beard  what  had 
transpired  In  r^erence  to  Mrs.  Bunch's 
testimony;  that  he  was  unable  to  say 
what  effect  that  testimony  would  have 
had,  but  deiMred  to  call  tbe  attention  of 
the  Jury  to  the  fact  that  delMidant  and  Ita 
counsel  had  done  everything  in  ttidr  pow- 
er, as  the  Jury  saw,  to  have  her  brought 
into  court,  as  they  deemed  it  of  great  im- 
portance t{)  have  bad  her  preaent.  In  con- 
clusion, counsd  for  i^alntlflls  said  to  tbe 
Jnty  that  they  also  wanLanxlooa  jto  httve 
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had  Mrs.  Bancb*B  testimony  before  them, 
she  and  Mre.  Rivera  being  ttae  most  impor- 
tant wituessea  they  had;  that  In  his 
(coansel's)  opinion,  but  lor  the  anwar- 
rantable  interference  on  the  part  of  Mueh- 
er  with  the  wituetia  Mrs.  Bnnch»  he  had  no 
doubt  she  would  have  kept  her  nromlse, 
and  would  have  bean  in  court  promptly 
thutmornins;  thatthe methodaempioyed 
to  keep  the  witnesses  away  were  reprs- 
henslble  In  the  extreme;  that  heexoner^ 
ated  his  friend,  the  president  of  defendant, 
of  any  responsibility,  but  charged  it  on 
Mosber,  its  superlnteudent;  and  that,  but 
for  tbis  tamperlnR  with  the  witneaB,he  be- 
lieved she  would  have  been  present.  Here 
defendant's  counsel  stated  that  there  was 
no  evidence  to  warrant  the  statement 
that  Mosher  bad  tampered  with  the  ab* 
sent  witness;  to  wbleh  plalntiO's  counsel 
replied  that  he  did  not  claim  that  there 
was  any  such  evidence,  but  simply  drew 
an  inference  from  what  had  transpired  be- 
fore the  court  and  Jury.  The  court  said 
he  did  not  thlnlc  counsel  was  authorized 
to  make  the  statement  without  evidence, 
upon  which  plaintiff's  counsel  withdrew 
tlie  statement,  and,  contlnulncr,  said  to 
the  Jury:  "At  all  evraits.  gentlemen,  I  be- 
lieve, before  hl^h  Heaven,  that,  it  Mr. 
MoBher  had  not  paid  this  vielt  to  our  wit- 
ness this  momtng.she  would  have  fulfilled 
her  promliie,  and  would  have  come  to 
court,  and  testified  in  the  case.  It  would 
be  Improper  lor  me  to  say  what  she  would 
have  testified  to ;  bat  we  deemed  her  testi- 
mony Important,— In  fact,  our  most  im- 
portant witness,— and  were  very  anxious 
to  have  her  present. "  With  this  Kround 
the  defendant  aubmitted  the  affidavit  of 
Mosher,  in  brief  as  follows:  DurInK  the 
session  of  court  on  October  24th,  he  heard 
Mrs.  Kandall,  while  on  the  witness  stand, 
mention  tbe  (act  that  Mr.  and  Mrs.  Bunch 
occupied  rooms  In  her  home  at  the  time  of 
the  accident;  and  the  question  arose  in 
his  miud  as  to  why  this  testimony  was 
not  introduced  when  tbe  plaintiffs  closed 
tbe  case  without  introducing  Mr.  and  Mra. 
Buucli,  and  he  determined  to  make  Inquiry 
abnut  the  matter.  During  the  day,  he 
met  W.  F.  Bunch,  and  asked  him  where 
his  father  and  mother  were,  and  when  and 
where  he  could  see  them.  Bunch  replied 
that  he  had  been  waiting  to  see  Mosher; 
that  his  mother  and  sister  could  testify  so 
as  to  belpdefendant'sslde  of  the  case;  and 
this  Interview  resulted  in  an  arrangemeut 
for  Mosher  to  call  that  evening  on  the 
Bunches,  which  he  did,  meeting  Mr.  and 
Mrs.  Bunch,  Mrs.  Rivers,  and  W.  F.  Bunch. 
He  asked  lor  such  information  as  they 
Iioasessed,  and  Mrs.  Bunch  said  that  Ban- 
doll  and  Twiggs  had  called  In  the  after- 
noon, and  wanted  her  to  gu  to  court  next 
day  and  testify,  but  that  she  recollected 
very  little  about  the  case,  and  did  not 
think  whatever  she  could  say  would  ben- 
efit Bandall;  that  sbo  did  nut  believe  Mra. 
Randall  was  Injured  In  thewayahe  stated, 
because  at  tbe  time  It  made  such  a  slight 
impression  on  her,  (Mra.Bunch;)  and  that 
she  could  not  have  been  very  much  Injured, 
fur.  If  she  hud  been,  It  would  have  made 
an  impression  on  her,  (Mrs.  Bunch.) 
Musber  then  told  her  of  what  the  Dressels 
hud  stated  as  to  Mrs.  Bandall's  atoppinjE 


that  evening  to  ask  about  Mr.  McCatl,  to 
which  Mra.  Bunch  replied  that,  after  talk- 
ing with  Bandall  and  Twlgga,  she  did  rec- 
ollect Bftmethlng  about  it,  but  not  tbe 
date.  Circumstances  were  mentioned  to 
recall  what  tbe  date  was ;  and  then  Mra. 
Bunch  told  Mosher  the  same,  In  substance, 
as  Is  stated  In  her  affidavits,  and  Iurth«r 
said  that  Mra.  Bandall  told  her  that  It 
gave  her  a  shock,  and  mortified  her,  to  fall 
before  a  car  full  of  people,  and  that 
she  (Mra.  Bunch)  got  the  Idea  that  she 
was  not  hurt  much,  and  she  (Mra.  Ban- 
dall) so  said.  Mra.  Rivera  also  stated  the 
substance  of  what  Is  contained  In  her  affi- 
davit. Mosher  then  asked  Mra.  Bunch  II 
she  had  any  objection  to  stating  what  oc- 
curred between  her  and  Twiggs  and  Ban- 
dall. She  said  Bandall  -Med  to  get  her  to 
recollect  that  she  was  by  the  bed  ul  Mrs. 
Bandall  on  the  evening  after  the  accident, 
nursing  her,  etc.;  but  she  told  them  thai 
she  did  not  recollect  anything  of  tbe  kind, 
because  she  did  not  think  It  occurred. 
Mosher  then  told  the  ladles  that,  though 
It  was  unpleasant  for  them  to  go  into  tbe 
court>-house,  he  would  request  them,  In 
Justice  to  thecompany,  to  do  so,  and  leltit 
to  them  to  aay  whether  tbm  would  come, 
and  they  said  they  would  leave  It  to  Mr. 
Bunch.  Mosher  also  said  that,  as  they 
had  nut  been  in  court  before,  he  desired  to 
avoid  any  charge  against  the  company  of 
trickery,  as  well  as  any  statement  from 
the  plaintifl's  side  that  he  bad  come  to  re- 
ward  tbe  ladies  as  witnesses,  or  to  become 
witnesses,  for  tbey  knew  no  such  thing 
had  been  done,  or  would  be  done.  They 
replied  that  they  would  think  of  It  untU 
morning.  The  next  morning  Mosher  was 
met  by  John  M.  Bunch,  and  told  that  they 
would  not  come.  It  might  be  charged 
that  they  had  sold  out  to  him,  (Mosher.) 
His  wife  was  in  bad  health,  and  his 
daughter  too  young  to  come.  He  was 
positive  In  bis  refusal  to  allow  them  to  do 
so.  This  affidavit  was  corroborated  In 
the  main  by  W.  F.  Bunch;  and  John  M. 
Bunch  deposed  that  he  refused  to  allow 
his  wife  and  daughter  to  attend  court, 
and  so  told  Randall  before  court  opened 
In  the  morning,  with  the  further  Infurma- 
tion  that  their  testimony  would  not  be  in 
bis  favor,  any  way,  but  In  favor  of  tbe  de- 
fendant. J.  E.  Bunch  made  an  affidavit 
to  the  effect  that, between  thevlslt  of  Kan- 
dall and  Twiggs  and  that  of  Mosher,  he 
urged  his  father  and  mother  that  she 
might  not  go  to  court  to  testify,  because 
of  the  indelicacy  of  tbe  subject  on  which 
she  would  be  Interrogated,  to-wlt,  a  mis- 
carriage; thatin  purauance  of  hU  request, 
and  in  his  presence,  they  decided  not  to 
gu,  this  being  before  Mosher's  visit;  that 
they  did  not  stay  away  from  any  request 
o(  Mosher,  as  the  fact  ol  their  Intended  ab< 
sence  was  agreed  upon  beTorelt  was  known 
that  Mosber  Intended  to  call;  and  tiiat 
later  In  tbe  evening,  alter  this  call,  depo- 
nent was  informed  that  Mosher  also 
wished  his  mother  to  go  to  court,  but 
that  she  had  declined,  In  purauance  of  de- 
ponent's request.  The  character  of  this 
witness  for  veracity  was  sustained  by  his 
employer  In  business,  James  G.  Bailie,  by 
his  affidavit.  John  M.  Bunch  made  an- 
other affidavit,  stating  that  one  morning, 
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darinc  the  progrees  of  the  case,  before  the 
time  Tor  the  convenlns  ol  court,  Bandall 
and  Tvflggfi  called  at  hu  boDse  to  aee  hla 
wife,  deponent  belnfc  present,  and  dnrlng 
the  conversation,  which  related  to  her  tes- 
tifying, Randall  called  deponent's  baby, 
and  gare  It  two  nickels,  and  afterwards 
displayed  a  roll  of  money,  and  Twigga  re- 
marked thatBandalt  shonld  not  handle  so 
much  money  in  the  presence  of  people,  to 
which  Randall  replied  that  that  was  not 
all  he  had,  drawing  from  another  pocket 
a  handfnl  of  sllTer,  and  saying  that  he 
waslookln^to  see  If  he  bad  money  enough 
to  pay  a  bill  which  he  owed.  The  afflda- 
Tlts  of  Twiggs  and  Randall  positively  de* 
nied  all  this,  except  the  giving  of  the  nick- 
els to  the  child,  whom  Randall  swore  he 
had  known  well.  They  farther  deposed 
that  th^  made  no  call  In  the  morning, 
bnt  only  one  In  the  afternoon,  as  hereto- 
fore stated,  at  which  no  one  was  present 
save  deponents  and  Mr.  and  Mrs.  Bancb 
and  the  child,  who  entered  the  room  as 
they  were  talking,  and  that  there  was  no 
tonndatlon  whatever  lor  the  statements 
mfide  byBnnoh  as  to  Randall's  displaying 
money,  or  saying  he  was  looking  to  see  If 
he  bad  enongh  money  to  pay  a  b11l«  or 
Twiggs  saying  what  was  attribated  to 
bim.  Randall  farther  swore  that  he  was 
a  poor  man,  and  had  no  roll  of  money  in 
his  pocket  or  elsewhere. 

(7)  Under  the  special  facts  of  the  case, 
the  court  should  have  required  the  wit- 
nesses to  attend  court  hi  persnn,  especial- 
ly after  the  charge  that  defendant  had 
kept  them  away  had  been  made,  and 
which  It  was  not  allowed  to  rebut. 

(8)  The  court  charged  that  If  Mrs.  Ran- 
dall "did  not  ring  the  bell,  or  cause  any 
signal  tu  be  given  to  stop  the  car,  and 
alighted  from  the  car,  as  the  company 
claim,  while  It  was  In  motion,  and  she  did 
notexerclae  ordinair  care  and  caution, the 
company  Is  not  liable  In  damages,  provid- 
ed yoQ  believe  the  company  was  free  from 
negligence. "  The  error  is  In  the  proviso. 

(9)  The  court  charged  on  the  subject  of 
damages  that  **  the  law  lays  down  a  rule, 
and  it  is  this:  It  says,  In  cases  of  this 
kind,  the  damages  must  be  asseraed  ac- 
cording to  the  enlightened  consciences  of 
ImparHal  Jurors."  Error,  because  toap- 
pllcnble,  there  being  no  evidence  of  malice; 
becauc^e  It  does  not  call  the  attention  of 
the  Jury  to  any  act  or  neglect  of  Mrs. Ran- 
dall to  take  proper  care  after  the  Injury, 
the  claim  being  for  [Krmanent  injuries; 
because,  the  plalntitfe  not  having  Intro- 
duced the  mortnary  tables,  or  other  evi- 
dence allowing  the  permanency  of  tbe  in- 
jury and  the  duration  of  life,  and  tbe  Judge 
himself  stating  that  "you  cannot,  by  tes- 
timony, prove  tbe  value  of  a  pain  or  a 
bruise  In  dollars  and  cents, "  there  was  no 
direction  as  to  how  they  were  to  be  en- 
lightened ;  and  because  It  was  calculated 
to  mislead  the  Jury  Into  the  belief  that  the 
whole  case  was  thrown  open  to  them,  and 
that  they  had  tbe  right  to  fix  the  damages 
according  to  their  enlightened  consciences, 
without  regard  to  the  actual  damages 
shown  by  the  evidence. 

(10)  Theconrt  charged  that  "any  pain 
and  Buffering  or  aorro  w  resulting  from  the 
miscarriage,  tbe  law  says,  Is  an  element 
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of  damages.**  Error,  because  pain  and  suf- 
fering are  confounded  with  sorrow,  and 
because  sorrow  for  tbe  loss  of  a  child  by 
miscarriage  is  not  on  tiemmt  of  damages. 

(11)  Defendant  requested  the  conrt  to 
charge  thus :  **  A  hnsband  may  recover  for 
torts  to  his  wife  under  a  declaration  In 
which  his  wife  Joins  him ;  but  snch  neov- 
ery.  If  aut^orifed  under  the  law  and  evl* 
denee,  is  limited  to  the  pain  and  snflerlng 
sustained.  There  can  be  no  recovery  for 
the  loss  of  an  unborn  child.  **  Tbe  court 
marked  this  as  covered  in  tbe  general 
charge,  and  refused  to  give  It;  but  defend- 
ant Insists  that  tbe  charge  covered  only 
the  last  clause  of  It,  and  that  the  whole 
should  have  been  given  iatbelangaage  rs> 
quested. 

(12)  At  the  request  of  the  defendant,  the 
court  charged  thus:  **  A  witness  may  belm- 
peached  by  disproving  tbe  facts  testified 
to  by  her,  also  by  proof  of  contradictory 
statements  previously  made  by  her.  as  to 
herself ,  relevant  to  her  testimony  and  to 
the  case;  and  an  Impeached  witnem  b 
not  to  be  believed  nnless  corroborated  by 
other  witnesses  and  clreamatances  tn 

Eroof.  If  you  find  from  tbe  evidence  that 
[rs.  Randall  made  statements  In  her  te» 
timony  to  the  effect  that  she  remained  in 
bed,  and  did  not  walk  In  the  park,  or  vlaftt 
the  Dreesela,  on  the  evening  of  the  alleged 
accident,  and  you  believe  that  her  state- 
ments have  been  disproved  by  the  wit- 
nesses Dressel,  McCall.  and  McNally,  then 
I  charge  you  that  Mrs.  Randall  Is  not  to 
be  bcileved,  unless  you  find  she  is  sustained 
by  other  witnesses  or  corroboratinv  clr> 
curostances  In  proof,"— but  added  this 
qnal Ideation,  which  was  error:  "This 
would  be  so,  provided  yon  believe  that  the 
witnesses  are  entitled  to  belleft  and  Mn. 
Randall  Is  not." 

(18)  The  court  refused  to  ctaai^:  "If 
you  find  from  the  evidence  that  Mm.  Ran- 
dall testified  she  appointed  a  time  for  I^. 
Ford  to  examine  her,  and  that  be  did  not 
do  so,  and  that  this  statement  of  hen  baa 
been  Impeached  and  disproved  by  Dr.  Ford, 
then  I  charge  you  that  Mrs  Randall  la  not 
to  be  believed,  nnless  you  find  she  ia  soa* 
talned  by  other  witnesses  and  eonoborat- 
Ing  circumstances  In  tbe  case,"— bat  fliwt 
inserted  the  words,  "and  yon  bUlieTaDr. 
Ford  In  preffnence  to  Mm.  Randall,*  Jnat 
before  the  last  clanae,  and  then  gave  the 
whole  In  charge. 

(14)  The  verdict  was  based  npoa  preju- 
dice and  bias  created  by  the  statement  of 
Jndge  Twiggs  that  Randall  had  Informed 
him  that  some  one  bad,  in  defendant's  be- 
half, tampered  witb  his  witnesses,  and 
thereby  kept  Mn.  Buncb  and  Mrs.  Rtvm 
away  from  conrt;  this  statement  bdng 
untrue,  and  Randall  knowing  It  to  be  so 
when  he  Informed  Twiggs,  as  appearatron 
theafBdavlts  of  J.  M.  and  J.  B.  Bnneh  and 
MoHher,  already  set  forth. 

(15)  Newly-discovered  evidence  as  con* 
talned  in  the  affidavit  of  J.  M.  Bvnch. 
above  set  forth,  touching  RandaS**  dis- 
playing money,  etc. 

(16)  Newly-discovered  evidence  as  Tonad 
In  the  affidavits  of  Mrs.  Bunch  and  Mn. 
Rivers,  above  stated.  Witb  tfata  ground 
appears  the  affidavit  of  defendant's  coun- 
sel, as  follows:   "Tbe^Atst  time  tber 
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hmnl  the  name  of  Mrs.  Bnnch  as  a  wlt- 
nees  (or  tbe  plaintiff  was  on  the  morning 
October  Mth,  the  eecond  day  of  the 
trial;  It  then  being;  glren  to  the  sheriff 
with  the  namea  of  the  other  wttnesses.  It 
was  not  on  theeabpcena  docket  when  de- 
fendant's connsel  had  the  list  of  witnetwes 
lor  both  aides  taken  therefrom.  The  first 
they  heard  of  Mrs.  Banch  was  when  Mrs. 
Randall  stated,  as  a  witness,  that  Mrs. 
Bonch  was  with  her  on  the  night  follow- 
ing her  tall  from  the  car,  and  eoald  verify 
her  statement  aa  to  her  condition ;  and 
this  was  the  first  time  they  knew  that 
anybody  bot  the  Randall  family  had  lived 
In  the  same  housewlth  them.  On  the  next 
morning,  before  conrt,  they  received  from 
Mosher  the  Information  as  to  the  Impor- 
tfuiee  of  Mrs.  Bnnch's  testimony,  and  de- 
elded  to  immediately  call  the  court's  atp- 
tentlontothUi  dfecorery.  and  Invoke  Its 
power  toprocare  the  temmony  of  the  wit- 
ness; but  npon  entering  the  court-room 
the  proceedlngsalready  related  transpired. 
Had  this  testimony  been  known  of  before, 
steps  would  have  been  taken  to  procure  It ; 
but  defendant's  counsel  had  no  knowledge 
or  Information  of  It. 
(17-18)  Verdict  contrary  to  evidence. 

(19)  The  verdict  Is  excessive,  partlenlnriy 
In  that  there  was  no  evtdrace  of  miscar- 
riage. 

(20)  The  verdict  was  based  upon  preju- 
dice and  bias  created  In  the  minds  of  the 
]nry  by  tbe  ttateraents  of  plaintiff's  coun- 
sel, as  appears  from  tbe  affidavit  of  one  of 
tbe  Jurors.  He  swears  thatthelmpresstou 
made  on  bis  mind  from  what  occurred 
was  that  Mosher  had  used  Improper 
means  to  keep  Mrs.  Bunch  away,  and  he 
was  Influenced  in  part  by  the  Impression 
afiralnst  the  defendant,  and  he  believes 
that  the  same  Is  true  of  the  other  Jurors. 

(£1)  Newly-discovered  evidence.  Mrs. 
Randall  stated  In  her  testimony  that  "Dr. 
Doughty  waetbe  last  physician  I  called 
In.  and  he  prescribed  for  me.  Tbe  last 
one  I  caned  before  this  occarred  was  Dr. 
Allen.  As  I  stated,  I  had  no  use  for  one 
then,  and  only  for  the  headache  or  neural- 
gia. "  Dr.  Allen  was  seen  for  defendant, 
and  agreed  to  attend  court  next  morning 
wittaont  a  snbpcena.  His  affidavit  shows 
that  he  was  prevented  from  doing  so  by 
providential  cause;  that  be  never  regard- 
ed blmseV  as  tbe  family  physician  of  plain- 
tlfr.  Was  calledln  1 883 to  examine  andpre- 
scrlbe  for  Mrs.  Randall,  and  made  a  phys- 
fcal  examination  of  her  person.  Did  not 
find  her  suffering  from  neuralgia,  and  did 
not  then  prescribe  for  that  trouble.  She 
waM  tbea  In  a  bad  state  of  health,  and 
never  since  deponent  has  known  her  (for 
more  than  six  years)  has  she  been,  In  his 
opinion,  <rf  robust  constitution  or  health. 

Tbe  motion  was  overruled,  and  de- 
fendant excepted. 

jr.  M.  Miller  and  J.  S.  A  W.  T.  DarldBon, 
for  plaintiff  In  error.  Twjgga  A  Yvrdery, 
tor  aelendants  In  error. 

8naioira,J.  RandallandhiswIlbBnedthfl 
railroad  company  for  damages  sustained 
by  reason  of  Mrs.  Randall  bdng  thrown 
from  ahorse-car.and  they  recovered  a  ver- 
dict sbgalnst  tbe  company.  A  motion  for 
a  new  trial  was  made  upon  the  several 


grounds  set  out  therein,  wfaleb  will  be 
found  In  the  official  report. 

1.  There  was  no  error  In  excluding  tb» 
affidavit  made  by  MlssKlots  shortly  after 
the  alleged  Injury  to  Mrs.  Randall.  It  waa 
not  attached  to  her  deposition  m  a  part 
of  her  answers  thereto,  and  was  offered  as 
independent  evidence;  she  having  testified 
that  the  statements  therein  were  true. 
If  admlsBible  at  all,  the  affidavit  should 
have  been  attached  to  her  depositions^ 
and  returned  with  them  by  tbe  commis- 
sioner appointed  to  take  them. 

2.  There  was  no  error  In  excluding  the 
testimony  of  the  president  of  the  company 
as  to  the  degree  of  care  exercised  by  the 
officerH  of  the  company  prior  to  this  acci- 
dent In  the  selection  of  drivers.  The  ques- 
tion at  Issue  was  whether  the  driver  was 
nM-llgent  upon  that  particular  occasion. 

8.  Nor  was  there  any  error  In  axclndlng 
the  testimony  of  a  witness  upon  a  former 
trial,  as  complained  ot  In  thethird  ground 
of  the  motion.  The  proof  as  to  bis  deatii 
or  inaccessibility  was  not  sufficient. 

4.  There  was  no  error  In  admitting  in 
evidence  on  the  redirect  examination  of 

flalntlff,  the  depositions  of  Annie  L. 
bung,  as  complained  of  in  the  fourth 
ground  of  the  motion;  tbeobjectlon  there- 
to being  that  It  was  not  in  rebuttal. 
Whether  In  rebuttal  or  not.  It  was  within 
the  discretion  of  the  court  to  allow  It,  and 
we  do  not  think  that  he  abused  his  discre- 
tion. 

6.  The  next  ground  complains  tSiat  the 
court  refused  to  compel  two  female  wit- 
nesses tocomelntocourt  and  teBtify.or  to 
continue  the  case  In  order  that  their  in- 
terrogatories might  be  taken.  Under  the 
facts  as  stated  In  this  ground  of  the  mo- 
tion, we  do  not  think  theconrt  erred  either 
In  refusing  to  compel  the  two  females  to 
attend  court,  or  In  refusing  to  continue 
the  case  that  their  Interrogatories  might 
be  taken.  It  waa  not  staown  to  the  courts 
In  a  proper  manner,  what  the  witnesses 
would  testify,  or  the  materiality  of  that 
testimony.  This  not  being  done,  the  court 
was  right  in  refusing  to  compel  the  wit- 
nesses to  attend,  and  In  refusing  to  con- 
tinue the  case.  We  do  not  agree  with  the 
court,  however.  In  the  reason  assigned  by 
him  for  not  compelling  tbe  attendance  of 
the  witnesses.  We  tditnk  every  court,  In 
tbe  furtherance  of  Justice,  has  a  right  to 
compel  any  witness  within  Its  Jurisdiction 
to  attend  court,  and  testify.  In  tbe  case 
of  female  witnesses,  we  think  that  some 
good  reason  should  be  shown  to  the  court 
why  It  is  necessary  for  the  females  to  at- 
tend In  person,  what  they  will  testify,  and 
the  materiality  of  their  testimony.  It  ap- 
on  this  showing  the  conrt  is  satisfied  that 
it  Is  necessary,  in  the  furtherance  of  Jus- 
tice, for  the  female  witnesses  to  attend 
court,  he  should  Issue  an  order  requiring 
them  to  attend  and  testify  In  the  case. 
The  statute  does  not  exempt  females  from 
attendance  upon  court.  It  simply  per- 
mits their  Interrogatories  to  be  taken. 
But,  while  this  Is  true,  this  provision  of 
the  statute  should  be  followed,  unless  It 
is  shown  to  the  conrt  that  It  Is  necessary 
to  have  the  personal  attendance  of  the 

6.  The  sixth  ground  of  the  motion  recites 
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that*  Id  the  argument  b^ore  the  Jury,  de* 
fendaitt*B  connael  stated  that  they  had 
heard  what  had  traoBpfred  tu  reference  to 
Mrs.  Bunch's  testimony;  that  be  was  an- 
able  to  say  what  effect  that  testimony 
would  have  had,  but  desired  to  call  the 
attention  ol  the  Jury  to  the  fact  that  de- 
fendant and  Ita  counsel  had  done  every- 
thlDg  In  their  power,  as  the  Jury  saw.  to 
have  hec  brougrht  into  coart*  aa  tbey 
deemed  It  of  great  Importance  to  have  had 
her  present.  In  conclusion,  counsel  tor 
plaintiff's  said  to  the  Jury  that  they  also 
were  anxious  to  have  had  Mrs.  Bunch's 
testimony  before  tbem,  she  and  Mrs.  Riv- 
ers being  the  most  important  wltnesaee 
tli«y  bad ;  that.  In  bla  (connwrs)  opinion, 
bot  for  the  unwarrantable  interference  on 
the  part  of  Moaher,  the  defendant's  supers 
Intendent,  with  the  witness  Mrs.  Bunch, 
he  had  no  doubt  she  would  have  kept  her 
promise,  and  would  hare  been  in  court 
promptly  that  morulnfc;  thatthe  methods 
employ^  to  keep  the  witnesses  away  were 
reprehensible  in  the  extreme;  that  he  ex- 
onerated hia  friend, the  president  of  defend- 
ant, of  any  reeponsiblllty,  but  charged  it 
on  Mosher.  the  saperlntendent;  and  that, 
but  for  this  tami>erlug  with  the  witness, 
he  bellev^  that  she  would  have  been  pres- 
ent. Here  defendant's  counsel  stated  that 
there  was  no  evidence  to  warrant  the 
statement  that  Mosher  had  tampered  with 
the  absent  witness,  to  which  plaintiffs' 
Goansel  replied  that  be  did  not  claim  that 
thfre  was  any  sncb  evidence,  bnt  simply 
drew  an  Inference  from  wbat  bad  tran- 
spired before  the  court  and  Jury.  The 
court  eald  he  did  not  think  counsel  was 
authorised  to  make  the  statement  with- 
out evidence,  upon  which  plaintiff's  coun- 
BjEd  withdrew  the  statement,  and,  continu- 
ing, said  to  the  jury:  "  At  all  events,  gen- 
tlemen, I  brieve,  before  high  Heaven,  that, 
if  Hr.  Mosher  had  not  paid  this  visit  to 
our  witness  this  morning,  she  would  have 
(ulfiUedher  promise,  and  would  ha^e  come 
to  court,  and  testified  in  the  case.  It 
would  be  lmpTO[>er  for  me  to  say  what  she 
would  have  testified  to;  but  we  deem  her 
testimony  Importcuit,— In  fact,  our  most 
Important  wltneea, — and  were  very  anx- 
ious to  have  her  present. " 

We  think  the  court  erred  In  refusing  to 
errant  a  new  trial  upon  this  ground.  We 
think  the  remarks  of  counsel  for  the  plain- 
tiffs In  his  concluding  speech  to  the  Jury 
were  calculated,  and  doubtless  did,  prej- 
udice the  minds  ol  the  Jury  against  the  de- 
fendant. The  charge  was  positively  and 
distinctly  madethat  the  superintendent  ol 
the  defendant  had  tampered  with  the 
plaintiffs*  witness,  and  had  prevailed  upon 
her  not  to  attend  court  and  testify.  Al- 
though, when  corrected  by  the  court, 
cotinsel  withdrew  tbe  statement,  he  as- 
serted afterwards  that  be  "believed,  be- 
fore high  Heaven,"  that,  U  Mosher  had 
not  paid  this  visit  to  his  witness,  she 
would  have  fulflUed  her  promise,  and  have 
come  to  court  and  testified  in  the  case; 
that  her  testimony  was  most  important. 
— ^in  fact,  she  was  the  most  Important 
witness  he  had, — and  he  was  aoxloas  to 
have  hadherappear.  There  was  notas^yn- 
tilla  of  testimony,  BO  faras  this  record  dis- 
poses, that  Mosher  had  tampered  with 
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the  witness.  There  was  notUng  to  aa- 
thorlse  such  a  statement  save  tbecbaige 
made  by  counsel  In  the  morning,  not  un- 
der oath,  that  Mosher  had  tampHred  with 
the  witness,  which  was  denied  by  defend- 
ant in  like  manner.  The  defendant  also 
sought  to  Introduce  Mosher  as  a  witness 
to  testify  under  oath  for  the  pntpose  d 
refuting  the  Imputation  cast  upon  bim 
and  his  company.  This  was  refused  bj 
the  cuart.  It  is  insisted,  howevw,  that 
defendant's  couneel  was  also  out  ol  order 
in  his  remarks  to  the  Jury,  whlcb  are 
quoted  above,  and  that,  therefore,  plain- 
tiffs*  couns^  was  entitled  to  reply.  We 
think  the  remarks  of  defendant's  coonsd 
were  Improper,  but  do  not  think  tbey  {ns- 
titled  plalntUls'  counsel  In  his  remartu.  If 
he  had  conflned  falmaelf  to  a  strict  reply  to 
the  remarks  of  defendant's  connsd,  and 
Insisted  only  that  he,  too,  desired  the  pres- 
ence of  the  witness,  this  would  not  bare 
been  sufficient  to  have  authorised  and  de- 
manded a  new  trial  in  this  case.  But  it 
will  be  seen  that  he  went  much  further  in 
his  remarks  tban  a  simple  reply  to  tbe  re- 
marks oldefendant's  eounsd.  Heebarged 
the  defendant,  through  its  superintendent, 
with  tampering  with  the  witness,  and 
preventing  her  attendance  upon  tbe  court. 
This  must  have  l>een  very  pr^ndldai  to 
tfav  defendant  in  tbe  minds  of  the  Jury. 

Judge  Thompson,  in  his  most  exctilent 
work  on  Trials,  (volume  1,  SS  965.) 
which  is  luBtrnctive  to  both  bench  and 
bar,  lays  down  tbe  following  rule:  "It  Is 
scarcely  necessaryto  suggest  that  Isereiy 
Judicial  trial  a  party  must  present  bla  evi- 
dence either  by  the  testimony  of  witnesses 
who  are  under  oath,  by  the  exhlbiti<m  of 
documents  which  are  competent  under  the 
rules  of  evidence,  or  by  the  exhibition  of 
such  material  objects  aa  are  connected 
with  the  res  tftBta^  and  speak  with  refer- 
ence to  the  Issues  on  trial.  He  cannot  be 
permitted  to  present  bis  evidence  In  tbe 
form  of  tbe  argument  of  his  counsd  to  tbe 
Jury,  who  Is  not  sworn  to  speak  tbe  truth 
as  a  witness  in  tbe  particular  case.  AU 
courts,  therefore,  unite  upon  the  condo- 
Blon  that  wherecoansel,ln  tb^  argument 
to  the  Jury,  make  statements  of  prejndida] 
matters  wblch  are  not  in  evldenre,  it  will 
afford  ground  tor  a  new  trial  unless  tbe 
errorls  cured  before  the  canseis  finally  sob- 
mltted  to  the  Jury,  in  the  manner  stated 
in  the  preceding  paragraphs.  Jt  Is  a  nec- 
essary part  of  this  rule  that  the  matter* 
thus  Improperly  stated  by  connsti  to  tbe 
Jury  In  azipuncnt  should,  m  view  of  the  Is- 
saes  on  trial,  the  statuB  of  -Uie  partiea, 
their  attitude  towards  each  otta«'.  and  tbe 
like  considerations,  be  in  tb^r  nature  of  a 
tendency  to  prejudice  tbe  cause  of  tbe  op- 
posing party  in  the  minds  of  tbe  Jurore- 
where  sucb statements, though  of  matters 
not  in  evidence,  and  hence  improperly 
made,  are  immaterial,  or  at  least  not  prej- 
udicial, they  wlU  afford  no  ground  lor  a 
new  trial.  •  •  •  On  this  subject.  It  was 
said  by  Fowl.br,  J.,  In  wbat  has  come^> 
be  r^arded  as  a  leading  case:  'Tbecoan- 
sel  represents,  and  Is  a  subetltnte  lor.  liiA 
client.  Whatever,  therefore,  tiie  eUent 
may  do  In  the  management  of  his  cause, 
may  be  done  by  his  connsei.  The  larga-c 
and  most  liberal  freedom  ol  speech  al- 
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lowed,  an  the  taw  protects  him  in  It.  The 
right  of  dlBcusslnK  the  merltb  of  the  caupe^ 
both  as  to  the  law  and  the  facts,  is  un- 
abridged. TberangeofdiacQBRlon  iswide. 
He  may  be  heard  In  arsament  upon  every 
question  of  law.   In  his  address  to  the 

Jury*  It  la  bis  prlTllege  to  deseant  opon  the 
acta  proved  or  admitted  la  the  pleadings ; 
to  arralBB  the  conduct  oi  the  parties ;  to 
impugn,  excuse.  ]u8tlf> ,  or  condemn  mo- 
tives,  so  far  aa  they  are  developed  In  evi- 
dence; assail  the  credibility  of  witnesses 
when  it  is  impeached  by  direct  eTldence.or 
by  the  Inconsistency  or  Incoherence  of 
their  testlmuny,  thdr  manner  of  testify- 
ing, their  appearance  upon  the  stand,  or 
by  circumstances.  Hte  IllostratloiH  may 
be  as  rarlousas  themonrceaofhlBgeuius; 
his  argumentation  as  full  and  profound  as 
leamtag  can  makeit;  and  he  may,  if  he 
will,  give  play  to  his  wit  or  wings  to  hUi 
Imagination.   To  this  freedom  of  speech, 
however,  there  are  some  limitations.  His 
mannermnst  be  decorous.  Allconrtshave 
power  to  protect  tbemselTes  from  con- 
tempt,—and  ladecencyln  wordsorsentenc- 
es  is  contempt.  This     a  matterotcourse 
In  the  courts  ol  civlllied  communities,  but 
not  of  form,  merely.  No  court  can  com- 
mand from  an  enlightened  public  that  re- 
spect necessaiy  to  an  even  administration 
of  the  law  without  maintaining  In  Its  bus- 
iness proceedings  that  courtesy,  dignity, 
and  purity  wbtcb  characterises  the  inters 
course  of  gentlmen  Id  private  Ule.  80, 
too,  what  a  counsel  di^es  or  says  In  the 
argument  of  a  cause  must  be  pertinent  to 
the  matter  on  trial  b^ore  the  Jury,  and  he 
takes  tfaehasardof  Itsnot  beingao.  Now, 
statements  of  facts  not  proved,  and  com- 
ments thereon,  are  outside  of  the  cause. 
They  stand  locally  Irrelevant  to  the  mat- 
ter in  question,  and  are  therefore  not  per- 
tinent.  If  not  pertinent,  they  are  not 
within  the  privilege  ut  counsel.  Tucker  v. 
Hennlker.  41  N.  H.  317,  323.   In  1878  this 
question  came  for  the  first  time  before  the 
sapreme  court  of  Wisconsin,  and  It  was 
eald  by  Chief  Justice  Btan,  in  delivering 
the  opinion  of  the  court,  that  It  was  to 
tbe  honor  of  the  bar  that  this  was  the 
cane.  The  counsel  who  bad  transcraded 
the  bounds  ol  professional  propriety  by 
commentlnguponasupposedBtate  of  facts 
not  in  evidence  was  eminent  at  the  bar, 
and  of  high  character:  and  the  observa- 
tions of  the  court,  while  not  implying  per- 
sonal censure,  give  for  this  reason -greater 
emphasis  to  tbe  rule  which  it  laid  down. 
Tbe  Cirilowlng  vIpw  was  delivered  from  the 
bench  in  respect  to  the  limits  ut  profession- 
al propriety  in  arguing  facts  to  Jortes: 
The  profession  of  the  law  Is  Instituted  for 
the  adrolniatratlun  of  Jastice.   Tbe  duties 
of  the  bench  and  bar  diller  in  kind,  not 
in  purpose.  The  duty  uf  both  alike  is  to 
establish  the  truth,  and  to  apply  the  law 
to  It.  It  is  essential  to  the  proiier  admin- 
istration ol  justice,  frail  and  uncertalu  at 
best,  that  all  that  can  be  said  for  each 
party  In  thedetermination  of  factand  law 
Btiould  be  henrd.  Forensic  strife  is  but  the 
method,  and  a  mighty  one,  to  ascertain 
the  truth,  and  thelawgovernlngthe truth. 
It  is  the  duty  of  counsel  to  make  the  most 
of  the  caae  which  his  client  is  able  to  give 
blm;  bat  codossI  Is  out  of  Ids  duty  and 


the  right,  and  outside  of  the  principal  ob- 
ject of  his  prolesslon,  whea  he  travels  oat 
of  his  client's  case,  and  aasumee  to  supply 
Its  deficiencies.  Therefore  it  Is  tliat  the 
nice  sense  of  the  profession  r^^arda  with 
such  distrust  aud  aversion  the  testimony 
of  a  lawyer  In  favor  of  bis  client.  It  is  tbe 
duty  and  r^ht  of  counsel  to  indulge  in  all 
(air  argument  In  favor  of  tbe  right  of  his 
client, but  he  la  outside  of  his  du^  and  his 
right  when  he  appeals  to  prejudice  Irrele- 
vant to  the  case.  Propwly,  prejudice  has 
no  more  sanction  at  the  bar  than  on  the 
bench.  But  an  advocate  may  make  of 
himself  the  alter  eg"  of  his  client,  and  in- 
dulge In  prdndlce  in  his  favor.  He  may 
even  share  his  eUrat's  pr^udtcea  against 
bis  adversary  as  far  as  tbcy  rest  on  the 
facts  In  his  ease.  But  he  has  neither  duty 
nor  right  to  appeal  to  the  prejudice.  Just 
or  unjust,  against  his  adversary,  and 
debon  the  very  cane  he  Is  to  try.  The 
very  fullest  freedom  of  speech,  within  the 
duty  of  his  profession,  should  be  accorded 
to  counsel ;  but  It  Is  license,  not  freedom 
at  speech,  to  trav^  out  of  tbe  record,  baa- 
ing his  argument  on  facts  not  appearing, 
and  appealing  to  prejudices  irrelevant  to 
the  case,  and  outside  of  the  proof.  It  may 
Bometlmee  be  a  very  dIfBcult  and  delicate 
duty  to  confine  counsel  to  a  legitimate 
course  of  atttument.  Bat.  like  other  diffi- 
cult and  delicate  duties,  it  must  be  per- 
formed by  those  upon  whom  the  law  Im- 
poses It.  It  is  the  duty  of  the  circuit 
courts,  in  Jury  triaia,  to  Intwfere  In  all 
proper  cases,  of  their  own  motion.  This 
is  due  to  truth  and  Justice.  And,  If  coun- 
sel persevere  In  arguing  npon  pertinent 
facte  not  before  tbe  Jury,  or  appealing  to 
prejudices  fur^gn  to  the  case  in  evidence, 
exceptions  may  he  taken  by  theotherslde, 
which  may  be  good  gnrand  for  a  new 
trial,  or  for  a  reversal  in  this  court.* 
Brown  v.  Swinelord.  44  Wis.  282,  298.  * 
See,  also,  the  remarks  of  Lumpkin,  J.,  in 
Berry  v.  State,  10  Ga.  511,  622;  Forsyth  v. 
Ck>thran,  ftl  Ga.  278.  See.  also,  Mitchum 
T.  State,  11  Ga.  615,  where  this  point  la 
fully  discussed  by  Judge  Nibbbt. 

7.  The  seventh  ground  uf  the  motion 
has  already  been  considered. 

8.  Nor  do  we  think  there  was  any  error 
In  the  ^ghth  ground  of  tbe  motion.  The 
meanlngof  thecbai^complalned  of  In  this 
ground  Is,  we  think,  that  11  the  plaintiff 
Mrs.  Bandall  didnotexerclaeordinanrcare 
and  caution,  she  could  not  recov«>,  tbe 
company  was  free  from  negligence,  but  If 
she  was  negligent,  and  the  company  was 
also  n^ligent,  she  might  recover. 

9.  The  ninth  grooud  of  the  motion  com- 
plains that  the  judgecbarged  thatlnacase 
of  this  kind  the  damages  mnat  be  aflaeased 
according  to  the  enlightened  conaclencea 
of  impartial  Jurors.  This  charge  is  cor- 
rect where  the  plaintiff  seeks  only  to  re- 
cover for  injuries  to  the  person,  and  fur 
pain  and  suffering.  If  the  plalnttO  seeks 
to  recover  special  damages,  aucb  as  ex- 
penaea  of  nnrslng,  phyalcian's  bill,  me<ll- 
oine.  etc.,it  Is  error  to  apply  this  rule  to 
that  character  of  damages.  While  the 
declaration  In  thlacaseallegea  apeclaldam- 
agea,  it  seems  from  the  record  that  special 
damages  were  not  Insisted  upon,  but  that 
tbe  plaiutlilB  soogbt  only  to  recover  lor 
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Injnries  to  the  person,  and  for  pain  and 
flolterlns.  In  this  view  ol  tt,  there  was  no 
eiTor  in  giving  the  cfaartre. 

10.  Tbetenth  cround  complalnsthat  the 
eoart  charged  that  any  pain  and  antferins 
or  Borrow  reanlting  from  the  mlacarrlaKe, 
the  law  sayB>  le  an  element  ol  damage. 
We  wonld  auf^sest  that  the  word  "sor- 
row **  be  omitted  from  the  charge  ol  the 
court  on  the  next  trial.  It  la  most  too 
remote  to  be  considered  an  element  of 
damage,  nnlesB  it  Is  that  sorrow  wliich 
accompanies  the  actual  injury,  and  is 
anffered  at  the  time  ol  the  miscarriage. 
The  loes  of  a  chUd  by  a  mlBearriage  would 
affect  women  so  dUterentiy  tbat  It  wonld 
be  hard  lor  men,  sitting  as  Jurors,  to  esti- 
mate It  as  an  element  ol  damage;  and  we 
therefore  thinb  It  wonld  be  better  to  omit, 
in  the  luture,  any  Instruction  to  the  Jury 
upon  the  qnestionof  sorrow ae  an  element 
of  damage.  Pain  and  suffering  give  awlde 
latitude  to  Juries,  and  there  are  very  few 
eomplainta  made  of  the  amallness  ol  the 
amounts  found  by  Juries  upon  these  two 
elements  ol  damage.  Upon  the  question 
ol  sorrow  being  an  elemmt  of  damage, 
see6Anier.  &  Eng.  Enc.  Law,  43;  Bovee 
T.  Danrille,  68  Vt.  190. 

11.  We  see  no  error,  as  complained  of,  in 
the  other  grounds  of  the  motion  not  here- 
in discussed.  Judgment  rerersed. 


'Wm  Virginia. 


8HDTTI.BWOBTH  T.  ShUTTLEWORTB  Ot  «/. 

(SuiMmw  Court  of  Appa. 

June  2l,  1 

DiSDS—CmwrevoTioif— Natobx  of  Ertai 

A.,  beinar  the  owner  of  807  aores  of  land, 
and  tbe  father  of seren  daoghtan  and  two  sons,  con- 
Teyed  raid  tract  of  land  to  his  two  sons  in  con- 
alderation  of  lore  and  affection,  and  for  tbe  fur- 
ther consideration  that  said  rrantees  would  at  his 
death  to  eaedi  one  of  th^  sisters  the  snm  of 
taoo,  and  possessltm  <^  said  land  was  to  be  dellr- 
ered  to  said  grantees  after  the  death  of  their  fa- 
ther  and  mother :  It  being  farther  agreed  and  under- 
Btood  npon  the  lace  of  the  said  deed  that,  should 
any  of  the  ahore-named  sisters  of  tbe  grantees  be 
UTing  And  nmnarried  at  the  death  of  their  father 
and  mother,  sach  nnmarrted  sisters  were  to  re- 
main npon  said  land,  and  have  a  home  thraeon, 
•o  long  as  they,  or  any  of  them,  respectlTely, 
should  live  ana  remain  single  and  unmarried. 
After  the  death  of  A.  and  his  wife,  the  only  sister 
remalninff  uumazrled  filed  her  bill  against  laid 
pmuteea,  claiming  that  ander  sdd  olaaae  she 
was  entitled,  in  addition  to  a  resldenoe  on  said 
land,  to  a  full  support  and  maintenance  out  of  the 
aame.  Upon  demurrer  to  said  bill,  held  that,  it 
appearing  from  the  admissions  of  plaintUC  in  her 
said  hiU  matahe  was  residing  In  the  mansioQ  house 
on  said  landwitboutobjeotiontrrtheaaldgranteea, 
and  had  been  so  occupying  the  same  since  the 
death  of  said  grantor  and  his  wife,  she  was  en- 
]<qrlng  all  she  was  entitled  to  under  said  clause, 
and  that  said  demurrer  should  be  sustained. 
(SyUohua  t>v  the  Cimrl) 

Appeal  from  circuit  court,  Monongalia 
eonnty. 

P.  B.  Keek  A  Soa,  for  appellants.  Berk- 
0btn  A  Sturgiaa  and  Jo8.  Morelsnd,  for 
appellee. 

English,  J.  On  tbe  9tta  day  ol  August, 
1860,  one  Joseph  Shuttleworth,  who  was 
a  resident  ol  tbe  county  of  Monongalia, 
and  the  owner  of  considerable  real  estate 
and  personal  property  located  ttaerrin,  uid 


had  a  family  consisting  of  seven  dangfatera 
and  two  sons,  made  a  deed  to  his  two  sons, 
Jesae  Shuttleworth  and  tiamad  T.  Shut- 
tleworth,  tor  three  tracts  of  land,  contain- 
log  In  the  aggr^ate  887  acres,  In  consid- 
eration that  tbe  said  grantees  sboold  pair 
to  their  atstwa,  rls.,  Lnraod,  May,  Mi- 
nerva, Rebecca,  Katberine,  Chartotte,  and 
Louisa,  each  9200  at  tbe  death  of  their  fa- 
ther and  mother,  said  grantees  to  pay  said 
consideration  In  equal  proportions;  and 
in  case  any  ur  either  of  said  sisters  shoald 
die  before  th^r  reepectlTe  Installments  be- 
came payable,  leaving  children,  then,  aod 
in  that  event,  said  money  should  be  paid 
to  their  cfaildTen.  It  was  also  provided  tn 
said  deed  that  said  grantees  should  not 
have  possession  of  said  premises  untdl  aft- 
er the  death  of  their  father  and  mother, 
or  tbe  survivor  of  them,  and  It  was  fur- 
ther provided,  as  an  agreement  and  un- 
derstanding on  the  face  of  said  deed,  that, 
should  any  of  tbe  above-named  sIstArsof 
tbe  grantees  be  living  and  unmarried  at 
tbe  death  of  their  father  and  mother,  tn 
tbat  event  such  unmarried  sisters  were  to 
remain  upon  said  land,  and  have  a  home 
thereon, forso long  asthey.oranyof  them, 
respectively,  should  live  and  remain  single 
and  unmarried.  The  said  Joseph  Shuttle- 
worth  died  some  time  In  the  year  ISTO, 
having  made  a  last  wlU  and  testam^t  by 
which  be  gave  to  his  wife.  Mary,  all  <rf  bis 
estate,  real  and  personal,  and  to  his  sons, 
Jesse  and  Samuel,  one  dollar  each  In  cash, 
and  stated  that,  tn  view  of  the  fact  that 
he  had  theretofore  deeded  his  real  estate, 
couslstlng  of  the  farm  on  which  he  then 
lived,  to  bis  two  sons,  Jesse  and  Samud.he 
directed  that  hissald  wife  should  hold  and 
keep  possession  ol  his  farm  until  her  death, 
and  further  directed  and  wished  bis  said 
wife  to  dispose  of  his  personalty  therein 
mentioned  equally  between  his  dnnghtera, 
or  their  heirs  descended  from  them  direct- 
ly. On  the  19th  day  ol  October,  1880,  the 
said  widow  of  Joseph  Shuttleworth  hav- 
ing departed  this  life,  Louisa  Shuttle- 
worth,  being  the  only  daughter  of  said 
Joseph  remaining  unmarried,  filed  her  bill 
In  this  cause  against  said  Jesse  and  Sam- 
uel ShnttleworUi,  In  which  she  alleged 
tiiat,  by  reason  of  the  clause  aforesaid  In 
said  deed  of  Joseph  Shuttleworth  to  aald 
defendants,  she  was  entitled  to  remain  up- 
on said  land,  and  have  a  home  thereon, 
for  eo  long  as  she  should  live  and  remain 
single  and  unmarried,  and  that  the  tme 
and  proper  construction  of  aald  davae 
meant  tbat  abeshould  have  theentlre  poe- 
session,  use,  and  control  of  said  land  to 
the  extent  that  the  same  should  be  re- 
quired tor  her  comfortable  maintenance 
and  support,  and  that  the  plaintiff  should 
be  supported  and  maintained  upon  said 
land  decently  and  respectably,  according 
to  her  station  and  rank  tn  society,  and  as 
would  be  becoming  tbe  daughter  of  the 
said  Joseph  Shuttleworth,  deceased,  whteb 
would  In  fact  require  nearly  or  quite  all  of 
said  farm,  or  Its  rents  and  profits,  under 
the  clrctimstances  of  the  case,  and  that 
such  was  not  only  the  meaning  of  said 
clause  In  said  deed,  but  was  the  IntenMon 
of  tbe  grantor  therein.  She  also  alleipBd 
tbat.  since  the  death  oi  said  Mary  ^nt- 
tieworth,  the  said  Jesse  and  Samwl  T. 
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ShnttlewoFth  taadtakra  pofloesslonof  said 
land,  and  divided  it  between  tbemBelres; 
that  Bhe  waB  allowed  to  mnaln  In  tbe  old 
manslon-taoiwe  on  said  land,  wbich  Is  an 
old-taBliioned  fam-bonse,  and  la  lar^ 
and  commodtouB,  but  is  old  and  dilapi- 
dated, and  la  lalliug  Into  rula  orer  ber 
bead,  and  that  she  has  neither  tarm-luid 
nor  pastarage,  and  tbedctendanta  had  dla- 
poeeessed  her  of  tbe  stable  and  barns  and 
ffraDarlee,  and  pretty  mnch  all  the  ont>> 
baildlngs  on  said  land,  and  bad  even  en- 
croached npon  the  yard  and  fcardoi  with 
thelrstock.so  that  she  was  barely  allowed 
to  stay  In  an  old  tomble-down  mansion, 
which  she  coald  not  afford  to  repair  at 
her  own  expense,  and  that  she  coald  not 
tho0haTeahome,eTenlnnameonly;  and 
■he  alleged  that  the  true  Intent  and  mean- 
ing of  said  deed  was  that  she  should  be 
supported  and  maintained  apon  said  farm, 
andoDtof  ther^taand  profits  thereof; 
otherwise,  she  should  have  the  n  hole  use 
and  enjoyment,  with  the  rents  and  prof- 
its, of  said  land  while  she  lived  and  re- 
mained nnmarrled;  and  she  prayed  that 
the  provisions  of  said  conveyance  might 
be  constrned,  and  that  she  be  decreed  a 
support  and  maintenance  from  said  land, 
or  otherwise  that  she  be  decreed  the  pos- 
aeeslon,  use,  and  occupancy  of  the  whole 
of  said  lands  for  a  home  and  support  for 
ber.   The  defendant  8amu^  T.  Shnttle- 
wurth  appeared  at  rules,  and  filed  hfs  de- 
murrer and  answer  to  the  plaintiff's  bill, 
and  afterwards  Jesse  Shuttleworth  also 
filed  hfs  answer  to  the  plaintiff's  bill. 
Several  depositions  were  taken  In  the 
caupe,  and  on  the  17th  day  of  June,  1887,  a 
decree  was  rendered  by  tbe  circuit  court 
of  Monongalia  county  in  said  cause.  In 
which  said  eoart  held  that  by  a  proper 
constroctlon  of  said  clause  In  sala  deed, 
tbe  plaintiff  was  entitled,  not  alone  to 
a  home  npon  said  land,  but  also  to  sup- 
port and  maintenance,  to  be  derived  from 
said  land,  or.  If  the  defendants  so  elected, 
to  be  provided  and  fomlshed  by  them  to 
her  while  she  should  remain  unmarried;  and 
that  her  support  and  maintenance,  so  to 
be  provided  and  fnmlBhed,  constituted  a 
cbarge  npon  said  land,  and  that,  In  the 
ev«it  the  defmdants  were  unwilling  to 
BO  mpport  and  maintain  her.  commta- 
etoners  be  appointed  to  assign  to  her  a 
sufficient  qaantily  of  aald  lands  by  metes 
and  bounds,  to  make  her  not  only  a 
home,  but  to  comfortably  and  properly 
maintain  and  support  her  according  to 
her  condition  in  lire  and  standing  In  socl- 
es aa  the  daughter  of  said  Joseph  Shut* 
tleworth;  and  defendants  were  allowed 
until  Uie  next  term  of  said  court  to  elect 
whether  they  would  so  support  and  main* 
tain  the  plalntlO  on  said  land  or  not;  and 
at  tiie  next  term  of  said  court,  it  appear- 
ing that  said  ddendants  had  declined  and 
reftued  to  famish  theplalntIB  any  snpport 
In  accordance  with  the  above-mentioned 
decree,  tiie  court  appointed  commlaslon- 
era  to  go  upon  the  land,  and  lay  off  by 
metes  and  bounda,  and  assign  to  said 
plaintiff,  so  much  thereof  as  would.  In 
tbelr  Judgment,  be  sufficient  for  the  rea* 
sonable  and  comfortable  snpport  of  the 

Jilalntlff  daring  her  natural  llle.  or  so 
oDflE  aa  she  anonld  rnnida  nnmarrled; 


and,  said  commtsstonerB  havliig  at  a  sub- 
sequent term  made  a  report  cu  tbe  parti- 
tion made  by  them,  exceptions  were  In- 
doraed  thereon  by  the  defendants,  and  sub- 
sequently the  said  court  overruled  aald  ex- 
ceptions, and  confirmed  the  report  of  said 
commiselonera,  which  partitioned  and  as- 
signed to  plalntur  48  acres  of  said  lands. 
Including  the  manrion-hoase,  during  hex 
life-time,  or  so  long  as  she  should  remain 
unmarried,— from  which  decrees  the  de- 
fendants applied  tor  and  obtained  an  ap- 
peal to  this  court. 

The  action  of  the  court  below  in  overrul- 
ing the  demurrer  to  the  plaintiff's  bill  pre- 
sents tor  our  consideration  the  question 
whethersaid  plaintiff  by  her  bill  has  shown 
herself  oititled  to  the  relief  prayed  for. 
She  exhibits  and  makes  part  of  her  bill  the 
deed  from  Joseph  Shuttleworth,  her  fa> 
ther,  to  her  two  brothers,  Jesse  and  Sam- 
uel T.  Shuttle  worth,  and  claims  that,  un- 
der the  circumstances  existing  at  the  tims 
ber  bill  was  filed,  her  father  and  mothw 
then  being  dead,  and  she  being  tbe  only 
nnmarried  sister  of  defmdanta,  she  Is  enn- 
tied.  not  only  to  a  home  on  said  land,  bot 
to  the  entire  possession  and  control  of  said 
land  to  the  extent  that  the  same  shall  be 
required  for  her  comfortable  maintenance 
and  support.  The  plaintiff  admits  that 
the  dtfondants  have  allowed  her  to  re* 
main  In  the  old  manslon-hoose  <m  said 
land,  which  Is  an  old-fashioned  farm- 
house, and  Is  large  and  commodious,  but 
says  that  it  is  old  and  dilapidated,  and  Is 
fallinglntoruin  over  her  head, and  that  the 
defendanta  have  taken  possession  of  all 
said  lands,  so  that  she  had  nether  farm- 
land nor  pasturage. 

Now  the  question  is  whether  the  plalnr 
tiff  was  sntiwed  to  anything  more  onder 
said  clanse  In  said  deed,  wnlch  Is  made 
part  of  her  bill,  than  she  admits  she  al- 
ready had  and  eD]o.ved,  to- wit:  "She  was 
remaining  upon  said  land,  and  had  a 
home  thereon,"  occupying  her  father's 
mansion-house.  Did  a  proper  constmo- 
tion  of  said  clanse  In  said  deed  entitle  her 
to  demand  and  obtain  more  than  she  al- 
ready hadf  Thecontentlon  of  theplaln- 
tiff  Is  that  the  language  used  In  said  deed 
would  entitle  her  not  only  toarastdence  on 
siUd  land,  but  also  to  a  comfortable  sup- 
port and  malnteuance  out  of  said  land. 
That  such  was  not  the  Intention  of  the 
grantor  In  said  deed  Is  apparent  from 
the  fact  that  the  possession  of  said  lands 
wasglvMito  said  defendants,  by  the  terms 
of  said  deed,  on  thedeatb  of  their  fathw  and 
mother,  only  reserving  the  right  to  any 
unmarried  daughter  or  daughters  of  the 
grantor  to  remain  apon  said  land,  and 
have  a  home  thereon.  The  ahsolnte  fee- 
simple,  with  corenfuita  of  general  warran- 
ty, was  conferred  on  the  grantees  by  said 
deed,  subject  only  to  the  lile-estate  of  the 
grantor  and  his  wife,  and  the  r^ht  re- 
served to  any  nnmarrled  daughter  or 
daughters  to  remain  and  have  a  home 
thereon,  while  they  remained  single.  The 
consideration  to  be  paid  by  the  grantees 
appears  on  the  face  of  said  deed  to  be  love 
and  affection,  and  $2(X)  to  be  paid  by  them 
to  each  one  of  their  stoters,  who  were  sev- 
en in  namber,  and  who  appear  to  have 
been  provided  for  out  of  the  p^sona)  w- 
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tate  left  b7  aald  (n^ntor,  bat  DOttaluff  Is 
said  In  Bald  deed  abont  the  snppurt  and 
maintenance  of  said  dauffbtera,  or  any  of 
them,  by  theirranteee  as  a  part  of  said 
consideration,  bnt  the  jcrantor,  who  ap* 
pears  to  hare  been  carefal  and  considerate 
In  maklnff  a  dlspoaitloii  of  hla  property, 
both  by  deed  and  will,  la  trilent  in  both  ot 
aald  inatrnments  aa  to  any  charge  apon 
aald  landa  for  the  sappnrt  of  his  dansh- 
ters,  or  either  ot  them, while  theyremalned 
unmarried ;  and  it  occurs  to  me  that  a 
man  who  appears  to  have  been  so  accn- 
rate  and  explicit  as  the  grantor  In  this 
deed  has  shown  hlmaelf  In  disposing  of  his 
property  would  not  have  left  the  claim 
contended  for  by  the  plaintiff  to  inference, 
bnt  wnald  bare  exprnned  hie  Intention  In 
clear  terms,  as  he  did  In  the  other  provis- 
ions contained  In  said  deed.  If  the  other 
six  daughters  bad  remained  single,  they 
would  have  been  entitled  to  precisely  the 
same,  under  the  provisions  of  said  deed, 
that  the  plaintiff  In  this  case  would  be  en- 
titled to,  and  It  th^  were  all  allowed  what 
the  pl^ntiff  claims,  and  what  the  court 
aeems  to  have  awarded  her,  they  would 
have  been  allowed  386  acres  out  of  the  867 
deeded  to  defendants,  to  use  and  occupy 
during  their  lives,  it  they  remained  single 
so  long,  and  the  grantees  In  said  deed 
would  have  had  but  81  acres  left  to  divide 
between  them.  A  party,  howerer,  may 
be  entitled  to  a  home  on  a  tract  of  luid, 
and  not  be  entitled  to  a  support  and 
maintenance  out  ot  the  land,  or  may  be 
entitled  to  a  support  and  maintenance 
from  a  farm  or  tract  of  land,  and  have  no 
right  or  claim  to  a  home  on  the  same. 
The  expression  "have  a  home  on  said 
land."aa  used  In  tbi*  deed,  tu  my  mind 
does  not  Include  tiie  right  toanpportand 
maintmance  therefrom.  In  the  ease  <rf 
Snodgrass  v.  Wolf,  11  W.  Va.  16S,  this 
court  held  that  in  construing  a  deed 
"words  and  expressions  ot  common  use 
are  to  be  taken  In  their  natural,  plain,  ob- 
vious, and  ordinary  slgnlflcatlons,  unless 
a  contrary  Intention  clearly  appears  from 
the  context;"  and  in  Washburn  on  Real 
li^perty,  (.volume  8,  p.  850,)  the  author 
says,  quoting  from  Stanley  Green,  12 
Cal.  162:  **It  Is,  however,  a  settled  rnle 
that  a  deed  must  be  construed  ex  rlaceri- 
bae  snlBf  when  the  intent  is  clearly  ex- 
presBed.  No  evidence  ot  extraneous  facts 
Or  circumstances  can  be  received  to  alter 
It.  The  nature  and  quantity  ot  the  inter- 
est granted  are  always  to  be  ascertained 
from  the  Instrument  Itself."  See,  also, 
Caldwell  v.  Fulton.  31  Pa.  St.  489;  Bond 
V.  Fay,  12  Allen.  88.  Webster  defines  the 
word  "homft"  as  follows:  "A  dwelling- 
house;  the  house  or  place  In  which  one 
resides;"  "tbeplaceot  constant  residence. " 
If,  then,  we  adopt  this  as  the  ordinary 
meaning  of  ttae  word  "home,"  and  apply 
the  rules  of  construction  above  Indicated, 
we  have  little  difficulty  In  determining 
that  the  plaintiff  in  her  bill  has  shown 
that  at  the  time  ul  the  Institution  uf  her 
suit  she  was  In  the  full  enjoyment  of  all 
she  was  entitled  to  under  the  prorlslone 
of  said  deed, without  let  orhindrance  from 
the  defendants,  ur  either  ot  them,  and  she 
was  not  entitled  to  the  relief  prayed  for  in 
her  bllL 


The  court  bdow  therefore  erred  In  over- 
ruling the  demurrer  filed  by  the  dflend- 
ants,  and  in  decreeing  the  plaintiff  the  re- 
lief prayed  for;  and,  for  the  reasons  here- 
inbefore Indicated,  the  decrees  complained 
of  must  be  reversed,  and,  this  court  pro- 
ceeding to  render  such  decree  as  sboald 
have  been  rwdered  by  t3»  court  below. 
It  is  ordered  thattbeddendants*  demurrer 
to  tbe  plaintiff's  bill  be  sustained,  and  the 
plaintlirs  bin  be  dismissed,  and  the  plain- 
tiff moat  pay  tbe  costs  of  this  appeal  and 
the  coats  In  llie  dreolt  conrt. 

Sntdbb.  p.,  and  Bbamnoh  and  Jjkum. 

JJ.,  concurred. 

CA.BnsB  T.  Bane  of  West  Yinanfu. 


(SupFstiw  Court  cf  A' 
June 


tmamanom—Smw  TBUXr-lhin.T J)iaoovaaa» 
Bvidbhob. 

L  When  an  instmctioii  Is  elveii  to  the  furj  to 
which  Qo  objection  is  made  oefore  verdict,  the 
giving  of  the  instmotioiL  ouutot  be  groond  to  set 
aside  the  verdict 

S.  A  new  trial  wlU  not  be  granted  on  dw 
groond  of  atter-disoovered  erldenoe,  when  ft  does 
not  aapear  that  snoh  evidence  could  not  have 
been  afsoovered  by  due  diltoetioe  beHon  verdioc, 
nor  when  it  is  merely  oamnlatiTe,  or  tends  to  OOB- 
tradict  or  discredit  a  witness  on  ue  fonma  ii  isU 
and  is  not  deolsive  In  Its  oharaotar. 
(/SyUabut  by  the  Cowt.) 

Error  to  dreolt  court,  Harrison  eoonty. 
Edwin  Maxwelh  for  plfdnUff  In  error. 

J.  J.  D&via,  for  defendant  In  error. 

Hntorb,  p.  Action  ot  trespass  In  troTsr, 
bronght  in  the  circuit  court  of  Harrison 
county  byAblgall  A.  Carder  againat  tbe 
Bank  of  West  Virginia,  at  GlaiksbarK,  to 
recover  the  ralne  of  two  non-negotuble 
notes.  There  was  a  trial  by  jury  on  the 
Issue  of  notguUty,  and  a  verdict  for  tbe 
plaintiff  for  f780,  on  which  the  conrt.  after 
oveimllng  the  defendant's  motion  to  set 
aside  the  verdict  and  grant  It  a  new  trial, 
entered  Judgment.  The  defendant  has 
brought  this  writ  of  error,  and  assiipis  as 
error  for  the  reversal  at  said  iod^rmrat  tbe 
following  grounds:  .nrat,  tbe  eoort  nais- 
dlrected  the  Jury  by  an  InatructtcHi ;  and 
second,  surprise  on  thetrlal,and  atteT<-dls> 
covered  evidence. 

The  evidence,  so  far  as  It  Is  necessary  to 
state  It  for  the  purposes  ot  this  writ  of 
ror,  Is  as  follows:  The  plaintia  waa  tbe 
owner  of  two  notes,  dated  July  15, 1S80, 
executed  to  her  huaband  by  J.  M.  Bum- 
sides,  and  assigned  to  plaintiff  by  ber  bus- 
band,— the  one  for  9230,  and  the  othw  for 
$S00.  The  plaintiff  placed  said  notes  In 
the  hands  of  William  Smith,  and  after- 
wards sent  one  K.  E.  Massy  to  said  Smith 
to  get  said  notes.  Smith  delivered  the 
notes  to  Massy,  and  took  a  receipt  tbere> 
for  from  bim,  which  has  been  lost,  and 
which.  Smith  testified,  stated  on  Its  face 
that  Massy  was  to  return  the  notes  to 
plaintiff,  while  the  defendant  offered  testi- 
mony tending  to  prove  that  the  receipt 
stated  that  Massy  was  to  return  either 
the  notes  or  tbe  money  for  tbem.  Maasy 
took  the  notes  to  the  defendant,  and  sold 
them  to  It  tor  96S0,  and  kept  lAe  non^. 
When  the  notes  were  sold  to  tbe  dehnd- 
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ant,  ther  had  upon  them  what  purported 
to  be  a  written  assifcoment  from  tho 
plaintiff  to  MaKsy,  witnessed  by  W.  L. 
Smith.  The  plaintiff  testified  that  she 
never  asalfcnea  aatd  notes  to  Masay,  and 
never  anthorised  him  to  sell  or  diapoae  of 
thein,  bot  simply  told  blm  to  take  them  to 
the  bank,  and  see  what  it  would  give  tor 
them,  and  then  retom  them  to  her.  Smith 
teatlfled  that  he  never  witnessed  said  as- 
slf^raent;  that  his  name  was  William' 
Smith,  and  not  W.L.  Smith;  and  that 
there  was  no  assignment  from  plaintiff  to 
Massy  on  the  notes  when  be  delivered 
theiu  to  Masay.  Two  witnesses  for  the 
defendant,  A.  Queen  and  John  C.  Vance, 
the  cashier  of  the  defendant  bank,  testified 
that  Smith  had  told  them  the  plaintiff  had 
asslgrned  the  notes  to  Jfassy,  and  that  be 
had  witnessed  the  aaalgnment.  This  was 
denied  by  Smith. 

After  the  evidence  was  closed,  the  court 
InBtmeted  the  Jury  as  follows :  "  If  the  Jury 
find  from  the  evidence  that  the  plaintiff 
delivered,  or  caused  to  be  delivered,  tu  R. 
E.  Meswr  the  notes  sued  on,  with  author 
tty  to  dispose  of  the  name,  said  notes,  or 
the  money  for  them,  to  be  returned  to  the 
plnintlft,  and  further  flod  that  said  Massy 
sold  and  delivered  the  said  notes  to  the 
defendant,  then  the  Jury  must  find  for  the 
d^endant;  and  that  such  authority  mifcht 
be  either  express  or  Implied. "  The  record 
dues  not  show  that  this  Instruction  was 
requested  by  dtber  the  platntltt  or  the  de- 
fendant, but  It  does  appear  that  no  ob]ec- 
tlon  was  made  to  It  until  alter  the  verdict. 
When  the  defendant  moved  the  court  to 
set  aside  the  verdict.  It  then  assigned  as 
one  of  the  grounds  of  Its  motion  that  the 
eonrt  misdirected  the  Jury  as  to  the  law  of 
the  case.  It  Is  settled  by  the  decisions  of 
this  court  that  when  an  Instruction  Is 
fflven  to  the  Jury  without  any  objection  or 
notice  of  exception  at  the  time,  or  before 
the  verdict  la  returned,  the  giving  of  the 
instruction  cannot  be  a  ground  for  setting 
afdde  the  verdict  and  awarding  a  new 
trial.  Wuptland  v.  PotterflQld,  »  W.  Va. 
438;  Core  v.  Marple,  24  W.  Va.  854;  Danks 
Y.  Bodeheaver,  SS  W.  Va.  374.  The  objec- 
tion of  the  defendant  to  the  Instmctlon 
was,  thmifore,  too  late  to  avail  It;  but.  It 
objection  had  been  made  before  verdict.  It 
seems  to  me  plainthatthu  instruction  was 
unobjectionable.  Oertalnly,  there  was 
nothing  In  it  that  could  be  prejudicial  to 
the  defendant. 

After  the  verdict  had  been  returned, 
John  C.  Vance  made  and  filed  his  affida- 
vit. In  which  he  stated  that  he  was  the 
cashier  of  the  defendant,  and  that  he  was 
mainly  relied  on  by  the  bank  to  defend 
thlH  action;  that  upon  the  trial  it  was 
material  to  prove  the  signature  ot  W.  L. 
Smith  as  a  witness  to  the  assignment  of 
the  notes  sued  on ;  that,  relying  npoa  the 
statement  ot  said  Smith  to  affiant  that  he 
(Smith)  did  witness  said  assUmment,  he 
did  not  deem  It  necessary  to  prove  said 
Hmltb's  stgnattire  by  other  persons,  but 
that  upon  the  trial  said  Smith,  by  deny- 
Ing  his  signature,  took  affiant  by  surprise, 
and  be  was  then  unable  during  the  trial 
to  obtain  evidence  ot  the  genuineness  of 
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said  Smith's  signature;  that  tfnee  the 
trial  be  has  seen  the  name  "  W.  L.  Smith, " 
written  by  said  Smith,  signed  to  a  paper, 
and,  lu  the  opinion  ot  affiant,  the  person 
who  wrote  said  name  Is  the  same  Smith 
who  wrote  the  narae''W.  L.  Smith"  as  a 
witness  to  the  assignment  on  the  notes  in 
coatrovmy.  And  further,  that  since  the 
verdict  affiant  has  ascertained  the  where- 
abouts of  one  Campbell,  who  was 

present  with  R.  E.  Massy  at  the  bank 
when  Messy  sold  said  notes  to  the  bank; 
that  said  Campl>ell  resides  near  Lexing- 
ton. Va.,  and  was  present  at  tiie  house  of 
plaintitt  when  said  notes  were  assigned  by 
the  plaintiff  to  Masay ;  and  that  he  will 
testify  that  W.  L.  Smith  did  witness  said 
assignment,  and  affiant  believes  said 
Campbell  will  obey  a  summons  to  attend 
this  court  as  a  wltnus.  Courts  are  reluc- 
tant to  grant  new  trials,  on  the  ground  ot 
new  or  after-discovered  evidence,  and  the 
rale  la  well  settled  In  this  state  that  a  new 
trial  will  not  be  granted  on  that  ground 
unless  the  case  comes  clearly  within  the 
following  rules :  JVrat,  the  evidence  must 
appear  to  have  been  discovered  since  the 
former  trial;  second.  It  must  appear  that 
the  evidence  Is  such  that  due  diligence 
would  not  have  secured  It  before  verdict; 
third,  the  evidence  most  be  material  In  Its 
object,  and  not  mertiy  cumulative  and 
corroborative,  nor  collateral;  fourth,  the 
evidence  must  be  such  as  ought  to  pro- 
duce an  opposite  result  on  another  trial ; 
and,  etth,  when  the  sole  object  of  the  new 
evidence  Is  to  discredit  or  Impeach  a  wit- 
ness on  the  opposite  side,  the  general  rule 
is,  subject  to  rare  exceptions,  to  refuse  a 
new  trial.  These  rules  are  fully  estab- 
lished In  the  following  cases:  Thompson's 
Case,  8  Orat.  637;  Bead's  Case,  22  Qrat. 
940;  Brown  v.  Speyers,  20  Grat.  296;  Cal- 
lagtaan  v.  Kippers,  7  Leigh,  608;  Cody  v. 
Coniy,  27  Orat.  818;  GlUllan  v.  Lading- 
ton,  6  W.  Va.  12fi;  Sayre  Ktaig.  17  W. 
Va.  662;  Hall  v.  Lyons,  29  W.  Va.410,  1  S. 
B.  Bep.  682 ;  and  4  Minor,  Inst.  pt.  1,  p.  768. 
In  Brugh  v.  ShankH,6  Lelgh,608,the  party 
moving  for  a  new  trial  made  affidavit "  that 
a  witness  had  sworn  falsely,  and,  bad  affi- 
ant known  that  he  was  to  be  examined, 
and  what  he  was  to  prove,  he  could  have 
disproved  the  facts  testified  to  by  blm." 
But  the  court  refused  the  new  trial  upon 
the  ground  that  a  new  trial  will  not  be 
granted  to  impeach  or  contradict  a  wit* 
neea.  According  to  these  rales  and  prin- 
ciples. It  Is  very  clear  that  the  court.  In  the 
case  before  us,  did  not  err  lu  retuslng  the 
new  trial.  It  does  not  appear  that  any 
diilgmce  had  been  need  to  procure  the  at- 
tendance ot  Campbell,  and  the  affidavit  Is 
made  simply  on  information,  and  not  on 
actual  knowledge  of  what  Campbell  would 
swear  on  the  new  trial.  8o  far  as  the 
witness  Smith  Is  concerned,  the  new  erl- 
Aenco  would  simply  tend  to  contradict  and 
Impeach  hlsteatimony.  This  had  been  done 
by  two  witnesses,  iineen  and  Vance,  on 
the  former  trial.  The  lodgment  ot  tiie  cir- 
cuit eourt  must  theretore  be  affirmed. 

Emousb,  Bhammok,  and  IioaAS,  JJ.,  eon- 
cnrred. 
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EwiNs  et  al.  T.  WntTBBfl  el 
(.Supreme  Cowrtof  A^^^U^^  West  Virginkt. 

WiLU— ConnncnoiT— o«  Beun. 
A  teetator,  makliis  bis  wiU^  devises  aa  fol- 
lows: "First.  After  all  my  lawful  debts  are 
paid  and  discharged,  the  residue  of  my  estate, 
real  and  porscwial,  I  give,  bequeath,  and  dispose 
of  as  follows,  to-wit:  To  my  beloved  wife,  the 
Bum  of  one  thousand  ($1,000)  dollars,  one  hone, 
saddle,  and  bridle,  and  io  be  supported  on  the 

pLaoe  so  long  as  she  lives.   •  •  •  To  my  

Thomas  Jefferson,  I  bequeath  forty  acres  of  land 
situated  on  Wliarton's  nm,  Joining  the  old  Denn- 
Ison  place,  together  with  one  thousand  (11,000) 
dolUxB.  To  my  son  William  Harver,  Z  bequeath 
flks  'old  bomeKead,*  tmtherwltfa  all  mypOTson- 
ml  pFopetty.  To  John  JBeaL  X  bequeath  one  hone, 
saddle  and  bridle,  together  wit£  fif^  (IBO)  dol- 
lars when  he  arrives  at  twenty -one  years  of  age. 
Purthermore,  I  will  that,  aftw  the  death  of  my 
wife,  William  Harv^  is  to  pay  to  each  of  his 
brotbera  two  hundred  (9S00)  dollars,  beginning 
at  the  eldest,  and  pay  ^00  a  year  until  each  re- 
ceives his  portion.  Furthermore,  I  will  that,  in 
case  of  the  oeeth  of  eitiiw  Thomas  J.  or  William 
H.,  the  property  by  me  willed  Is  to  belong 
to  their  widows  as  long  as  they  remain  snoh,  and, 
in  case  that  they  many,  the  said  property  is  to 
go  to  the  children  of  Uie  aforesaid  Thomas  J. 
and  William  H."  Held,  upon  loolcing  at  the 
wholewili,  both  the  original  words  of  devise,  and 
the  qualiJyiog  w»d8  and  provlsioiis  in  the  sub- 
•BQuent  parts  of  flie  initroment,  and  at  all  tlie 
faMS  dlaolosed  by  the  record,  and  all  the  nir- 
ronnding  oircnmstanoes  which  may  reasonably  be 
supposed  to  have  infiuenoed  the  testator  at  the 
time  of  making  his  will,  that  he  did  not  have  In 
contemplation  the  death  of  William  Surrey  be- 
fore his  own  demise  as  a  coutlngencry  to  be  pro- 
vided against,  but  that,  by  the  words  *'^in  ease  of," 
he  meant  "at*  or  "upon"  the  death  of  William 
Harvey  Winters;  (S)  that  there  is  no  inflexible 
rule  of  interpretation  of  the  words  used  by  the 
testator  whch  can  prevent  such  a  construction 
as  will  carry  out  bis  intention  to  give  to  William 
Harvey  the  homestead  for  life,  with  an  estate 
over  to  Us  wife,  should  die  survive  him,  during 
widowhood,  and  a  remainder  over  in  fee  to  his 
children,  to  vest  in  possession  at  the  marriage  or 
death  of  Ms  widow,  should  his  wife  survive  him, 
otherwise  at  his  own  death. 

(SyUeOnu  by  Ihe  Court.) 

Appeal  from  drcait  conrt,  Manball 

W.  w.  Arnett  and  B.  M.  JZdmv//,  lor  ap- 

S^lantri.  OUdwell  A  CaMweU  and  B,  B. 
oveaer,  for  appellees. 

LucAB,  J.  James  Rlne,a  Jndgment  cred- 
itor ol  U'llliam  Harvey  Winters,  filed  his 
bill  in  tbe  circuit  court  of  Marsbali  couu- 
ty  to  subject  the  real  estate  of  the  debtor 
to  payment  of  the  Judgments.  L  N,  Ew- 
Ing,  another  )ndgment  creditor,  subse- 
qnently  filed  a  general  credltorB'  bill  for 
the  same  purpose;  and  tbe  causes  were 
consolidated,  and  heard  together.  The 
controversy  arises  upon  the  conetrnction 
of  the  will  of  James  Winters,  who  devised 
to  the  defendant  William  H.  Winters  a 
(arm  known  as  the** Old  Homeatead"  by 
his  will,  whleh  was  In  tbe  fcdlowtng  lan- 

**  I,  J  amee  Winters,  of  Sand  Hill  township, 
Marshall  county,  and  state  of  West  Vir- 
ginia, being  of  sound  mind  and  memory, 
du  make,  ordain,  and  publish  and  declare 
this  to  be  my  last  will  and  testament: 
that  is  to  ray :  First.  After  all  my  lawtul 
debts  are  paid  and  discharged,  the  residue 
of  my  eatate,  real  and  personal,  I  give,  be- 


queath, and  dispose  of  as  follows,  to-wIt: 
To  my  beloved  wife,  the  sum  of  one  thoa- 
sand  (91  000)  dollars,  one  horse,  saddle, 
and  bridle,  and  tu  be  supported  on  the 
place  so  long  as  she  lives.  To  my  son 
John  Wesley.  I  bequeath  tbe  farm  be  now 
occupies,  and  he  is  to  pay  to  my  son  Dan- 
iel one  thousand  (•1,000)  dollars  In  three 
years-fmm  date.  To  my  son  Daniel,  I  be- 
queath the  farm  he  Is  now  living  on.  To 
my  son  James  Franklin,  I  bequeath  the 
farm  he  Is  now  living  on,  together  with 

five  hundred  ffSOO)  dollars.  To  my  

Thomas  Jefferson,  I  bequeath  forty  acres 
of  land  situated  on  Wharton's  ran.  Jolo- 
Ing  the  old  Dennison  place,  together  wlUi 
one  thousand  ($1,000)  dollars.  To  my  eon 
WUUam  Harvey.  I  bequeath  the  'Old 
Homestead,'  t^iether  with  all  my  person- 
al property.  To  John  Beal,  I  bcxiaeaHi 
one  horse,  saddle,  and  bridle,  tc^tber 
with  fifty  (f60)  dollars  whrai  he  arrives 
nt  twenty-one  years  of  age.  Furthw- 
moreJ[  will  that,  after  the  death  oi  my 
wile,  wnilamHarreylstopay toeacbofbis 
brothers  two  hundred  (fSOO)  dollars,  be- 
ginning at  Uie  eldest,  and  pay  $200  a  year 
until  each  receivea  his  portion.  Further- 
more, 1  win  that,  in  case  of  .the  death  of 
either  Thomas  J.  or  William  H.,  tbe  prop- 
erty by  me  willed  is  to  bdong  to  their 
widows  as  long  as  they  remain  aneb.  and. 
In  case  that  th«y  marry,  tbe  said  property 
Is  to  go  to  the  oblldrenof  tiie  aforesaid 
Thomas  J.  and  William  H.  Likewise  I 
make,  constitute,  and  appoint  my  sons 
John  Wesley  and  Daniel,  together  with  my 
nephew  Isaac  Winters,  to  be  executors  of 
this,  my  last  will  and  testament,  thereby 
revoking  all  former  wills  by  me  made.  la 
witness  whereof,  I  have  hereunto  sub- 
scribed my  name  and  aflOxed  my  seal  the 
aotb  day  of  May,  In  the  year  (rf  onr  Lord 
one  thousand  mght  hundred  and  seventy- 
two, 

his 

"JUfBS  X  WlKTXBB.'* 

msHL 

This  will  .was  probated  June  S8, 1872,  be- 
ing one  month  and  ten  days  after  Itsexem- 
tlon.  The  question  which  aroeeb^orethe 
lower  court  was  whether,  under  this  will, 
William  H.  Winters  took  at  the  death  of 
his  father,  the  testator,  a  fee-simple  inter- 
est In  the  old  homestead,  or  only  a  life- 
estate  with  a  limitation  over  eventually 
to  his  children.  The  court  below  held  to 
the  former  view,  and  directed,  throogb  its 
commissioners,  an  out  and  out  sale  of 
land,  which  was  sold  on  the  16th  day  of 
June.  1888,  for  $4,800,  a  price  inBufficient 
to  pay  said  Judgment  Hois.  Before  the 
sale,  however,  the  infant  defendants,  tbe 
children  of  William  H.  Winters,  made  a 
motion  to  reverse  or  correct  the  decree 
which  had  settled  the  principles  of  the 
cause,  and  defined  and  subjected  tbe  Inter- 
est ol  William  H.  Winters.  This  motion, 
which.  thuDgh  somewhat  anomalotu,  may 
be  treated  as  a  petition  to  rehear,  the 
court  overruled.  The  sale  was  made  and 
confirmed,  and  awritof  possession  award- 
ed the  purchaser.  Appeal  has  been  taken 
from,  and  aupenedeaa  allowed  to,  three 
decrees  of  the  drealt  court,— one,  tbe  6th 
ol  April,  1888.  deciding  that  WUUam  H. 
Winters  owned  tlie  absolute  fee  in  the  old 
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homaBtead,and  that  the  Infant  d^endants 
had  no  title  to  or  Interest  in  tbe  eame.  and 
directing  an  ont  and  out  Bale ;  and  the  sec- 
ond, rendered  Jane  2S,  1888,  OTerrnline  the 
motion  to  correct  or  reverae  the  aalo  de- 
cree ol  April  6,1888;  and  the  third,  ren- 
dered on  Deconber  81, 1888,  confirming  the 
Male,  dlBtrlbatlnff  the  cash  paj^ment,  and 
dinictlngr  a  deed  and  writ  of  poBseaBlon. 
This  last  decree  w&b  to  be  enopended,  tor 
tbe  parpoae  of  applying  for  an  appeal,  for 
»  period  of  46da78,  upon  bund  being  given, 
In  tbe  penally  of  $800,  conditioned  aocord- 
.Ingtolaw.  There  is  nothing  in  tbe  record 
to  iihow  that  the  sunienduig  bond  was 
ever  exeented.  and  the  w  days  had  expired 
long  briore  the  anperaedfiaa  wa»  granted. 
It  appears  by  tbe  record  and  erldeuce  that 
tbe  wife  of  William  H.  Winters  has  died 
idnee  the  will  tooli  effect,  and  that  tbeir 
children  snrrlTlnts  hw  are  the  tour  infant 
defuidants  in  whose  behalf  this  appeal  is 
b^ng  prosecuted ;  also  that  the  widow  of 
tiie  testator  la  dead. 

Tbe  ffTBt  inquiry  in  this  ease  Is  to  ascer- 
tain what  was  tbe  intention  of  the  testa- 
tor; and,  aeooudly,  we  are  to  inquire 
whether  that  Intention  can  be  effectuated 
withoat  violating  or  infringing  upon  any 
well-settled  and  inexorable  rule  of  con- 
atrnctton  heretofote  recognised  and  estab- 
lished. Did  the  testator  intend  by  hta  will 
to  give  to  William  H.  Winters  tbe  abso- 
late  fee-simple  In  the  homestead,  or  only  a 
life-estate?  In  ascertaining  the  true  an- 
swer to  thlsqnestlon,  we  most  look  at  the 
whole  will,— both  the  original  words  of 
gift,  and  the  quallfsrlng  words  and  provis- 
ions in  the  subsequent  parts  of  the  instm- 
ment.  Magers  v.  Edwards'  Adm'r,  18  W. 
Va.  828.  We  are  also  at  liberty  to  look  at 
any  facts  in  tlie  record,  known  to  the  tes- 
tator, which  may  reasonably  be  supposed 
to  taaveinfluencedhlmin  the  disposition  of 
bis  property ;  also  at  all  tbe  surrounding 
circumstances  at  the  time  of  making  the 
will  which  appear  of  record.  John  v. 
Barnes.  21  W.Va. 602;  Magers  v.  Edwards' 
Adm*x,18W.  Va.  822. 

In  this  case  the  words  of  devise  first 
used  are:  ** To  my  son  William  Harvey  I 
beqneath  the  'Old  Homestead,*  together 
wltb  ail  my  personal  property. "  The  de- 
vise here,  being  without  any  words  of  lim- 
itation, would,  under  our  statute,  carry 
tbe  tee^lmple,  "unless  a  contrary  inten- 
tion shall  appear  by  the  will. "  I  am  of 
opinion  such  contrary  Intention  does  ap- 
pear by  the  subsequent  provisions  of  the 
will;  for,  almost  Immediately  following 
this  general  devise,  the  testator  proceeds : 
"Fartberniore,  I  will  that,  after  the  death 
of  my  wife,  William  Harvey  Is  to  pay  to 
each  of  his  brotbera  two  hundred  dollars, 
($200,)  beginning  at  the  eldest,  and  pay 
4200  a  year  until  each  receives  bis  portion. 
Fnrthermore,  I  will  that,  In  case  of  the 
■death  ol  either  Thomas  J.  or  William  H. , 
tbe  property  by  me  willed  Is  to  be- 
long to  tbdr  widows  as  long  as  they  re- 
main such,  and.  In  case  that  they  marry, 
tbe  said  property  Is  to  go  to  tbe  children 
of  tbe  aforesaid  Tbomas  J.  and  William 
H.  **  The  words  "  in  case  of  the  death  "  are 
tho  w<H:ds  which  create  fas  they  always 
-do,  to  agieater  or  lessextent)  nncwtalntar 
aa  to  what  tA«  testator  meant.  Btand* 
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ing  alone  as  a  qnaliflcatiQB  upon  a  b*^- 
quest  made  in  absolute  terms,  they  are 
generally  constmed  to  mean  In  case  of  the 
death  of  the  donee  before  that  of  the  tes- 
tator, and  are  construed  to  have  been  in- 
serted to  prevent  the  lapsing  of  the  legacy. 
But  in  the  present  case,  the  testator,  hav- 
ing already  provided  that  his  own  widow 
should  be  supported  on  the  place,  presum- 
ably the  homestead,  so  long  as  she  lives, 
then  devises  it  to  William  Harvey,  with 
a  charge  that,  after  the  death  of  testator's 
widow,  said  William  Harvey  should  pay 
9200  a  year  to  each  of  his  brothers,  begin* 
nlng  at  the  eldest.  Here,  tb«a.  Is  a  charge 
or  trust  Imposed  upon  Wniiam,  to  be  dis- 
charged after  tbe  testator's  death  to  testa- 
tor's widow.  Moreover,  the  testator  only 
lived,  as  appears  by  the  record,  about  six 
weeks  after  making  his  will ;  and,  only  one 
week  before  bis  death,  all  of  his  children, 
doubtless  at  his  request,  and  in  contempla- 
tioDofhlsearlydeml8e,BigQedan  aiereement 
to  abide  by  tbe  tenni  ol  his  wUl.  I  am 
sattofled,  therefbre,  from  the  general  tenor 
of  the  whole  will,  and  the  circumstances 
surrounding  the  testator,  that  he  did  not 
have  in  contemplation  the  death  of  Will- 
iam H.  before  hie  own  as  a  contingency  to 
be  provided  for,  and  that,  by  the  words 
"in  case  of,"  be  meant  "at"  or  "upon"  the 
death  of  WiUiam  Harvey  Winters. 

Having  come  to  this  coneludon  as  to 
the  Intention  of  the  testator,  it  remains  to 
inquire  whether  that  intention  can  be  ef- 
fectuated without  the  violation  of  any 
well-settled  and  Inexorable  rule  of  con- 
struction of  the  words  "In  case  ol  the 
death,"  which  this  court  would  feel  bound 
to  respect  and  carry  out,  notwithstanding 
such  a  construction  might  defeat  the  in 
tentlon  of  the  testator.  1  am  of  opinion 
that  there  is  no  such  Indexible  rule  of  con- 
struction of  the  words  named.  Tho  text- 
writers,  it  is  true,  have  laid  the  rule  down 
In  r^ard  to  personal  property  In  un- 
qualified terms,— stronger,  In  fact,  than 
the  authorities  they  cite  will  Justify.  Thus. 
Mr.  Bedfield:  "A  bequest  to  A.,  and  In 
case  of  his  dealii  to  B.,  is  construed  as  a 
provision  to  save  tbe  lapsing  ofthe  legacy, 
and  to  mean  in  case  of  ^  death  during 
myllfe-tlme;  so  that,  if  both  survive  the 
testator,  A.  takes  the  bequest  absolutely. " 
2  Redf.  Wills.  260.  To  eame  effect.  Jar- 
man:  "Hence,  it  has  become  an  estab- 
lished rule  that  where  the  beqneat  is  lim- 
ply to  A.,  and  In  ease  ol  his  death,  or  if  be 
die,  to  B..  A.,  BurvlTlng  the  testator, 
takes  absolutely. "  2  Jarm.  Wills,  752.  So 
Theub.  Wills.  336.  The  cases-^nearly  all 
of  them— upon  which  these  dicta  rest  came 
under  review  of  the  high  court  of  chancery 
in  1802,  In  the  leading  case  of  Cambridge 
V.  Sous,  8  Vea.  12.  The  language  to  be 
construed  was  as  follows :  "  I  gi  ve,  devise, 
and  bequeath  to  my  ^dest  sister,  Martha 
Kuyck  Van  MIerop,  the  sum  of  £4,000 
sterling,  lawful  money  of  Great  Britain, 
and  In  case  of  her  death  to  devolve  upon 
her  Bister  ComeUa  MIerop."  Sir  William 
Gbant,  M.  R..  said :  "As  to  the  first  ques- 
tion in  this  cause,  whether  Martha  Kuyck 
Van  MIerop  was  entitled  absolutely  to  the 
legacy  of  £4,000,  or  for  life  only,  the  words 
in  which  the  bequest  over  to  expressed 
hare  not  in  themselves,  nor  have  tbciy  by 
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eoDstrnctioD,  received  a  precise  and  defi- 
nite meaning.  In  which  they  mast  be  nni- 
formly  anderstood.  The  expression  itself 
la  Incorrect,  as  it  Implies  words  of  cnn- 
tingency  to  an  erent  which  la  certain.  No 
man  can  with  propriety  speak  of  death  aa 
a  contiDgoit  event,  which  may  or  may 
not  happen.  When,  therefore,  a  testator 
so  expresses  himself,  the  question  ts  what 
he  means  by  that  Inaccurate  expression. 
He  may,  perhaps,  have  had  some  contln- 
sency  In  his  mind,  as  that  the  legatee  was 
dead  at  the  time  he  was  making  the  will, 
ur  might  be  dead  before  his  own  death,  or 
before  the  l^facy  should  be  payable;  and 
then  the  Inaccuracy  consUitB  In  not  speci- 
fying the  period  to  which  the  death  was 
to  be  referred.  He  might  have  meant  to 
speak  generally  of  the  death,  whenever  It 
might  hapi)en,  and  then  the  contingent  or 
conditional  words  must  be  rejected,  and 
words  of  absolate  signification  must  be 
lntrodi»»d;  and,  accordingly.  In  every 
Instance  in  which  these  words  have  been 
used,  the  courts  have  endeavored  to  col- 
lect from  the  nature  and  circumstances  of 
the  bequest,  or  the  context  of  the  will,  In 
which  of  these  two  senses  It  Is  most  likely 
this  doubtful  and  ambiguous  expression 
was  employed."  Alter  using  this  lan- 
guage the  learned  master  of  the  rolls  pro- 
ceeds to  discuss  all  the  antecedent  cases, 
including  both  Hinckley  v.  Simmons,  4 
Yes.  160,  and*  Lowfleld  v.  Stoneham.  2 
Strange,  1261.  cited  in  this  case  by  the 
counsel  for  appellee,  and  concludes,  as  the 
reisult  of  them  all,  that  "the  construction 
Is  to  depend  upon  the  Intention."  8  Ves. 
pp.  21. 22.  This,  I  think,  is  the  conclaslon 
of  the  best  authorities,  and  Is  all  that  can 
be  said  upon  tbesubject.  There  are  many 
modem  cases  in  which  the  principle  laid 
down  In  Cambridge  v.  Rous  has  been  fol- 
lowed. In  Naondorf  v.  Schumann,  41  N. 
J.  Eq.  14,  2  Atl.  Bep.  609,  the  language 
was :  "  A  testatorgave  all  his  property  fur 
the  sole  use  and  benefit  of  his  wife,  and.  In 
the  event  of  her  death,  then  what  shall  re- 
main to  be  disposed  of  In  the  manner  fol- 
lowing;" and  it  was  held  she  took  only 
a  life-estate,  and  that  the  words  "  in  the 
event  of*'  meant  f  upon  her  death. " 

Itls certain,  moreover,  that  the  will  under 
consideration  would  at  common  law  have 
been  construed  as  vesting  only  a  life-es- 
tate in  William  Harvey.  The  devlBe  being 
without  words  of  Inheritance,  the  expres- 
sion, "in  case  of  the  deaUi  of  the  devisee, 
then  over  to  his  chfldrm,'*  would  not  be 
construed  as  vesting  an  estate  In  the  chil- 
dren only  in  the  event  of  the  first  devisor 
dying  in  the  life-time  of  the  testator.  Mr. 
Jarman  thus  lays  down  the  rule:  "Con- 
sistently with  the  principle  of  the  two 
canes  [Smart  v.  Olark,  8  Rubs.  865;  Tllson 
V.  Jones.  1  Buss.  &  M.  653J  Just  stated.  It 
has  been  held  that  the  words  under  con- 
sideration, f*ln  case  of  his  death,*]  succeed- 
ing an  Indefinite  devise  of  land,  would  (as 
such  a  devise.  If  contained  In  a  will  which 
la  subject  to  the  old  law,  confers  only  an 
estate  for  life)  be  held  to  be  aynonymons 
with  'after  the  death,'  and  accordingly 
the  estate  to  which  they  are  preQxed  Is  a 
vested  remainder  expectant  on  such  llie<ea- 
tate.  Thu«,  In  Bo  wen  v.  Beowcroft,  3 
Yoonte  ft  C.  840,  where  an  undivided  Aara 


in  lands  was  devised  to  W.  and  B.,  and  In 
ease  of  their  demise  the  testator  devised 
their  respective  shares  to  be  equally  di- 
vided among  their  children  or  their  lawful 
heirs,  Aldbrson,  B.,  was  of  oirtnlon  that, 
as  this  was  a  case  of  a  devise  ot  laud,  the 
authorities  relating  to  personal  estate  did 
not  apply,  and  that  the  worda  were  to  be 
construed 'after  their  decease. SJarm. 
Wills,  760.  If  this  will  were  to  be  con- 
strued by  the  rules  of  the  common  law, 
thereforp,  William  H.  Winters  would  take 
a  life-estate  only.  It  Is  true  that  by  our 
statute  (Code,  c.  71,  S  a  devise  without 
any  words  of  limitation  shall  be  con- 
strued to  pass  the  fee^lmple,  "unlew  a 
contrary  Intention  stiall  appear  by  the 
will. "  In  this  ease,  we-  think  sacta  con- 
trary intention  does  manifestly  appear; 
and  therefore,  under  tlie  statute,  the  con- 
stmctloD  will  be  governed  by  Uie  Inten- 
tion, and  will  be  the  same  as  at  common 
law.  I  conclude,  therefore,  that  there  is 
no  Inflexible  rule  ot  lnten>retatlon  of  tlie 
words  used  by  the  teetator  which  can  be 
interposed  to  prevent  such  a  construetion 
as  will  carry  oat  what  appears  to  have 
been  his  Intention  to  give  to  W.  H.  Win- 
ters the  homestead  lor  life,  an  estate  to 
bis  wife,  should  she  survive  blm,  during 
vrldowfaood,  and  a  remainder  over  In  fee 
to  his  children,  to  veet  In  possesalou  at  the 
marriage  or  death  of  bis  widow,  sbonld 
his  wife  survive  him;  otherwise,  at  bis 
own  death.  This  being  my  conclusion.  I 
am  of  opinion  that  there  was  error  tn  the 
decrees  of  the  court  which  are  complained 
of,  vis.,  that  of  April  6, 1888,  and  that  of 
Jnne  23, 1888,  and  that  these  decrees  must 
be  reversed. 

There  are  some  other  qnestlonB  which 
will  arise  when  the  case  goes  back,  and 
of  which  we  ought  to  dispose.  Chapter 
132,  §  8,  of  the  Code,  provides :  **  If  a  sale  of 
property  be  made  under  a  decree  or  order 
of  a  court,  and  such  sale  be  confirmed, 
though  such  decreeor  order  be  afterwards 
reversed  or  set  aside,  the  title  of  the  pur- 
chaser at  such  sale  shall  not  be  affected 
thereby;  but  there  may  be  restltntlon  of 
the  proceeds  of  sale  to  those  entitled. " 
These  Infant  defendants  were  before  the 
court,  and  represented  by  guardian  tul 
litem;  and  there  is  nocharge  that  the  sale 
waa  not  fair,  and  free  from  fraud,  and  no 
exceptions  have  been  taken  to  the  report 
of  sale.  Therdore,  as  to  them,  the  decree 
confirming  the  sale  most  stand,  and  steps 
must  be  taken  to  enforce  restitution  of  the 
purchase  money,  so  far  as  distributed,  and 
In  vestment  for  the  benefit  of  these  infants, 
ultimately  as  to  the  principal ;  the  Inters 
est,  during  the  life  of  William  H.  Winters, 
to  go  to  his  creditors.  Itdoes  not  appear 
whether  the  brothers  ot  W.  H.  Wtntera 
have  been  paid  their  respective  legades 
of  9200  each,  charged  i^lnst  htm,  nor 
whether  tfaecharge  could  affect  the  land  in 
the  hands  of  the  purchaser  or  otherwise, 
nor  can  these  questions  be  determined  In 
this  proceeding,  as  It  now  stands,  becaoae 
they  were  not  made  parties ;  nor  Is  there 
any  evidence  of  the  relative  value  uf  the 
real  and  personal  estate  lett  by  the  testa- 
tor, tending  to  ehov  wbeOin-  ibess  kff- 
acies  should  be  considered,  or  not,  am 
chained  optm  the  land.  It  would  be  loi- 
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proper  to  expresb  In  advemee  any  opinion 
open  these  questions,  and  I  only  soffgeat 
tbem  as  proper  for  conslderatlun,  in  cet^ 
tain  eontlngendes.  when  the  case  goes 
back. 

The  two  decrees  of  April  5,  18R8,  and 
Jvne  28,  1888,  respectlrely,  are  rerersed 
and  annulled,  and  the  final  decree  ol  De- 
cember 81, 1888,  la  likewise  Tevenied,  exc^t 
so  much  thereof  as  confirms  the  report  of 
sale,  and  directs  a  deed  and  possession  and 
costs  of  sale,  with  costs  to  the  appellants 
against  the  appellees ;  and  the  cause  Is  re- 
manded to  the  circuit  court  for  further 
proceedings  to  be  had  therein  In  accordance 
with  the  principles  announced  In  this  opin- 
ion, and  further  In  accordance  with  the 
principles  of  equity. 

Snyder,  P.,  and  English  and  Bbaknon, 
JJ.»  concurred. 


OUPUR  et  Hi.  T.  COMTINBNTAX.  JBBSST 

Works  et  Mi. 

(fivpnme  Cintn  of  Otorgla.  Myli^  1890l) 

Fsnioiru  JUKD  Anvr-^ims  or  Aesm^-Cov- 
ronoir  or  Qoaot. 

1.  A  msndunt  gave  a  power  of  attomer,  the 
oblaot  of  which  was  stated  to  be  to  enable  the 
agent  to  oootinoe  the  buaiuen  during  the  princi- 
pal's absence.  It  Introsted  him,  fortbis  purpose, 
with  the  possession  and  management  of  the  busi- 
neaa,  and  gave  him  power  "to  collect  all  money 
or  ntontfjB  ana  to  me^  and  give  proper  xeceiptt 
and  aoqnlttanoea  therefor,  and  to  pay  all  bills 
due  by  me  to  others  for  goods,  merobandise,  or 
otherwise. "  Creditors  of  the  principal,  doming 
that  he  hod  obtained  goods  of  them  by  fraud,  de 
manded  aretuni  offbe goods  bytheageut.  Here- 
tamed  such  of  the  goods  as  were  still  on  hand, 
and  for  the  balance  of  tbe  bills,  some  of  which 
were  not  due,  gave  other  merchandise  at  a  flgnre 
below  its  cosL  Held,  that  the  agent  oonld  not 
question  his  principal's  title,  and  that  he  bad  no 
authority  to  pay  claims  before  they  were  due,  or 
to  malEe  imyments  in  merchandise,  especially  at  a 
flgue  hcuow  its  cost, 

8.  Bach  acts  of  the  agent  cannot  he  jaatlfled 
on  the  gronnd  of  their  being  called  for  by  an  un- 
foreseen emargenoy. 

8.  Code  Oa.  {  38M,  allowing  an  asent  to  take 
paymaBt  In  proper^  other  thui  money,  doea  not 
thereby  give  power  to  make  payment  ui  the  tame 
way. 

4.  Where  an  agent's  authori^  is  conferred 
and  defined  in  writing,  the  extent  of  such  author- 
1^  la  a  qiuation  for  the  ooort,  and  not  for  the 
jary. 

5.  Where  an  agent's  anthority  la  given  in 
writing,  onl  evidenoe  Is  Inadmissible  to  add  to  hie 
powen. 

8.  In  an  action  to  recover  the  value  of  the 
gooda  taken  by  the  creditors,  the  court  held  that 
*'the  case  would  fall  within  the  operation  of  the 
principle  that  where  a  person  mingles  his  goods 
with  those  ofatfother,  and  is  unable  to  diatingaish 
them,  the  loss  must  fail  upon  him,**  and  submit- 
ted to  the  lory  merely  the  queatioa  of  the  value 
of  the  whole  amount  ot  goods  taken.  Held,  that 
tbe  court  should  have  submitted  the  Question  of 
whether  the  goods  were  mixed  wlllfally,  fraud- 
alently,  or  wroogfollr,  as,  if  they  were  mixed  in- 
Booentfy  or  by  mistake,  defendants  woald  he  en- 
titled to  retun  the  goods  which  tb^  eoald  dls- 
Ungulsh,  or  the  value  thereof,  or  to  show  what 
pn^iortlon  of  value  their  gooda  hare  to  fluiee  pur- 
fihnintl  from  the  agent 

7.  There  being  evidence  that  the  creditors 
had  elected  to  rescind  the  sale  to  the  principal, 
but  that  tbe  election  was  by  mistake  of  law  im- 
properly executed  by  them  In  the  purchase  of  oth- 
er goods  ttian  their  own  from  the  asant  to  satiBfy 
T.11«A]W.16— 4fi 


their  claims,  it  should  have  been  left  to  the  Jury 
to  say  whether  they  elected  to  rescind,  and,  if  so, 
whether  its  improper  execution  was  by  mistake 
and  in  good  faith,  as  In  that  case  they  had  a  risht 
to  insist  on  their  election  and  claim  their  gooos, 
if  they  could  be  distlngotshed,  or,  If  they  bad 
been  sold,  to  such  a  proportion  of  the  money  as 
they  could  show  that  their  goods  bore  to  titose 
purchased. 

Error  from  Buperior  court,  Chatham 
county;  Adams,  Judge. 

Qarrard  A  Meldiim,  lorplalntlffs  In  error. 
C.  N.  West,  Deamark  A  Adama,  Lawtoa  A 
CaDDingham,  Jackaoa  A  Wbatley,  A.  C. 
Wiigbt,  Cbaritoa  A  MaokaJI,  and  Leater  A 
Rarenel,  for  defendants  In  en-or. 

Simmons,  J.  The  errors  assigned  In  the 
fifth  to  ^ghteenth  (Inclusive)  grounds  of 
the  motion  (or  a  new  trial  go  to  the  re- 
fusal of  the  rourt  to  give  In  charge  to  tbe 
Jury  certain  rrinctples  ot  the  law  of  agency 
which bearupon  tnequestlon  of  tbe  extra t 
of  LlcfateDbtein'e  authority.  The  requests 
may  embody  sound  law,  but  It  Is  Imma- 
terial whether  they  do  or  not.  Where  an 
agent's  authority  is  conferred  and  defined 
In  writing,  the  scope  or  extent  of  such  an- 
thortty  Is  a  question  for  determination  by 
the  court.  Hechem,  Ag.  §  304;  1  Tbomp. 
Trials,  9  1S70;  Berwick  v.  Horsfall,  » 
Law  J.  C.  P.  1%;  Dobbins  t.  Manufactur- 
ing Co.,  76  6a.  288,  Pollock  v.  Cohen* 
82  Ohio  St.  514.  As  said  by  this  court  In 
thecase  above  cited,  Tpage  248:)  "That 
It  was  the  dnty  of  the  court  to  construe 
both  the  charter  and  the  letter  of  attor- 
ney, and  to  detamlno  the  extent  of  power 
conferred  by  both  and  each  of  tbtm  upon 
the  agent,  we  think.  Is  a  plain  proposi- 
tion. Taken  alone,  and  without  proof  of 
other  circumstances  to  which  It  was  nec- 
essary to  resort  to  dear  ambiguities  or  to 
explain  doubtful  Intention,  there  was 
nothing  for  the  Jury  to  find.  The  question 
was  purely  and  simply  one  of  law,  to 
which  It  was  the  excluRlve  right  and  duty 
ot  the  Judge  to  respond.**  In  reqoesting 
charges  upon  the  extent  and  nature  of  a 
genera]  agency,  there  wms  to  have  been 
an  attempt  by  the  plaintiffs  In  error  to- 
enlarge  the  authority  of  Llchtensteln  be- 
yond the  limits  of  his  power,  or  at  least 
to  establish  the  constrnetJon  that  the  in- 
strument created  a  general  agency.  If 
there  was  cuiy  such  efiort,  the  court  did 
not  err  In  defeating  It.  It  Is  not  allow- 
able, by  the  adduction  of  extrinsic  oral 
evidence,  to  add  to  the  powers  expressly 
given  In  the  writing.  The  authority  must 
be  proved  by  the  Instrument  Itself.  Neal 
V.  Patten,  40  Ga.  868.  Tbe  very  purpose 
of  a  power  ot  attorney  Is  to  prescribe  and 
publish  tbe  limits  within  whwh  the  agent 
shall  act,  eu  as  not  to  leave  him  to  the  un- 
certainty of  memory,  and  those  who  deal 
with  him  to  the  risk  of  misrepresentation 
or  misconception,  as  to  the  extent  of  his 
authority.  To  confer  express  authority  la 
to  withhold  Implied  authoritiy.  There  can 
be  no  parol  enlargement  of  a  written  au- 
thority. Whart.  Ag.  §  225;  Mecfaem,  Ag. 
5  806;  Reese  v.  Medlock.  27  Tex.  130;  Bat- 
ty V.  Carswell,  1  Amer.  Lead.  Cae.  697, 
notes;  Pollock  r.  Cohen,  82  Ohio  St.  614. 
Berides,  the  power  of  attorney  was  rdted 
won  throughout  tbe  whole  transaction. 
Thm  i^aintltts  In  error  btileTOd  LMlten- 
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Bteln*fl  acta  to  be  within  the  letter  of  his 
anthority.havln^  taken  the  adTlce of  conn- 
ael  In  reference  thereto,  so  that  they  can- 
not claim  to  have  been  mlciled  by  any  ap- 
pearance of  authority  other  than  that 
which  the  writing  gives. 

CHd  thecoart  err  in  holding  as  matter  of 
law  that  Lichtenstein  exceeded  hla  author- 
ity when  he  dettrered  the  goods  in  dlBpnte 
to  the  pialntltts  In  error?  We  wilt  look 
flret  at  the  character  of  that  delivery.  The 
contention  of  the  plaintltia  in  error  Is  two- 
fold. Tbey  say,  first,  that  Welsbeln,  the 
principal,  obtained  credit,  and  bought 
SoodH  from  them,  npon  the  faith  of  certain 
npresentatlons  made  by  him  which  after- 
•wardBproTBdtobetalse;  that  th^r  agents, 
•upon  abcoverlng  the  fraud,  wrat  to  Llch- 
tensteln,  and  demanded  a  return  of  the 
^oods  thus  fraudulently  procured;  that 
there  were  returned  to  them  the  goods 
-which  they  could  Identify  as  having  been 
«old  by  them  to  Welsbeln.  and,  to  make 
op  the  balance  ol  theirclalma,  other  goods 
were  delivered  to  them  by  Lichtenstein ; 
that,  of  the  goods  taken  by  Claflln  ft  Co., 
About  two-uilrds  had  been  identified  as 
liaving  come  from  that  house,  and,  of 
those  taken  by  Jattray  &  Co.,  about  one- 
half  had  come  from  the  latter;  and  tbey 

now  tnalst  that,  as  to  these  portions  of 
-^e  goods  at  least,  tbey  should  not  be 

<^eld  liable,  beeanseWetabein's  title tothem 
was  avoided  mb  InWo  by  their  reeclaalon 

-of  the  sale.  Thereeanbe  no  doubt  that 
-the  agent  violated  his  duty  In  admitting, 
upoa  an  ex  parte  repreaentatlon,  that  his 
principal  bad  committed  such  wholesale 
fraud,  especially  when  he  knew  so  little  of 
the  latter's  concerns  an  to  he  totally  aur- 

Srlsed  un  hearing  of  the  outstanding  In- 
ebtednesfl,  and  whra  he  profeMed  to  nave 
-  the  Intention  of  contlnalng  the  business. 
.An  agent  cannot  deny  his  principal's  title. 
•Code,  S  2188.  It  cannot  be  said  that  the 
Ypawer  of  attorney  was  Intended  to  or  did 
•confer  the  extraordinary  authority  of  con- 
sen  ting  to  the  rescission  of  past  sales  to 
the  principal  in  the  latter's  absence,  and 
by  reason  of  his  fraud.  See  Bradford  v. 
Bush,  10  Ala.  886.  But  It  may  be  aald  that 
•neh  consent  was  not  necessary ;  that  the 
defrauded  vraidors  had  the  right  to  pursue 
and  take  their  goods  wherever  they  found 
Ahem,  notwitristanding  It  was  the  agent's 
4laty,  as  custodian  of  the  property,  to 
maintain  the  possession  thereof.  There 
would  be  more  force  In  this,  if  these  cred- 
itors had  proceeded  as  for  their  owngooda 
Jiloae.  A  party  cannot  renounce  a  con- 
tract, and  at  the  same  time  get  a  benefit 
■under  it.  Thus,  the  resclnder  cannot  sue 
or  take  security  for  the  price,  and  at  the 
«ame  time  follow  the  goods.  Bank  of  Be- 
lolt  V.  Beale,  34  N.Y.  478;  Cobb  v.  Hat- 
field. 46  N.  Y.  538;  Joalln  v.  Cowee,  52  N. 
T.  90:  Tharston  v.  Blanchard,  88  Amer. 
Dec.  705,  notes ;  Lloyd  v.  Brewster,  4  Paige, 
637,  27  Amer.  Dec.  88,  and  notes;  Grant 
V.  Law,  29  Wis.  99;  Bridgeford  v.  Adams, 
46  Ark.  186;  2  Pars.  Cont.  813,  922,  notes;  1 
Sen].  Sales,  669,  note;  2  Warv.  Vend.  878. 

The  second  contention  of  the  plaintiffs 
In  error  is  that,  if  the  attempted  rescission 
was  futile,  atUl  the  tranafer  of  the  goods 
to  them  by  Ucbtenateln  wasTalld,  because 
.he  had  authority,  under  the  power  ol  at- 


torney, to  pay  the  debts  erf  his  prlndpal, 
and  In  lack  of  money  beconld  payin  goods. 
This  payment  theory  Is  moreconslsteiit 
with  the  facts  ot  the  case  than  the  other 
one  of  rescission.  It  is  apparent  from  the 
answers  that  the  first  Intention  of  the 
agents  of  plaintiffs  In  error  was  to  rescind 
the  sales,  and  simply  retake  tl^r  goods, 
but.  finding  that  tlUs  would  leave  a  con- 
siderable balance  of  their  claims  undis- 
charged, tbey  acted  as  if  the  sales  were  to 
be  confirmed,  and  demanded  payment  of 
both  the  matured  and  the  maturing  in- 
debtedness therefor.  Lichtenstein  acceded 
to  their  demands,  and  in  settlement  with 
Claflln  ft  Co.  delivered  to  their agoit  socmIs 
aggregating  about  $14,000  In  Talne.  after 
making  certain  discounts,  amoonttng  to 
24  per  cent,  from  the  cost  prices  as  marked 
on  the  goods  by  Welsbeln.  To  the  agent 
of  Jaffray  &  Co.  were  given  goods  la  value 
near  $3,000,  after  making  similar  dlcounts 
amounting  to  9  per  cent.  It  does  not  ap- 
pear how  much,  if  any,  of  the  indebtedness 
to  Jaffray  &  Uu.  was  matured  at  the  time 
payment  was  demanded ;  bat  It  does  ap- 
pear that,  ot  the  Indebtedness  to  Claflln  A 
Co.,  only  about  $8,000  was  then  due,  leav- 
ing about  $11,000  on  which  the  time  of 
credit  had  not  expired.  It  cannot  well  be 
disputed  that  Lichtenstein  had  no  author^ 
Ity  to  anticipate  and  accelerate  the  pay- 
ment ci  this  $11,000,  especially  when  he 
swears  in  his  answer  that  he  expected  to 
continue  the  business.  It  la  nowh«re  al- 
lied that  the  amount  owing  to  Jaffray 

6  Co.  was  due,  but  all  the  circumstances 
indicate  that  It  wasnotdue,  when  Lichten- 
stein delivered  the  goods  to  their  agent. 
This,  ther^ore,  was  also  an  anaathorUed 
payment.  Beals  v.  Allen,  18  Johns.  S83: 
Hampton  t.  Matthews.  14  Pa.  St.  1Q&. 
The  wilUng  in  question  expressly  states 
Its  object  to  be  a  continuation  ot  the  bud- 
ness  duringthe  principal's  absence.  Noth- 
ing could  be  more  foreign  to  this  object 
than  to  surrender  a  large  partotthe  stock 
in  trade  at  the  demand  of  creditors  whose 
debts  were  mostly  Immature.  That  was 
clearly  against  the  Interests  of  the  busi- 
ness, and  in  excess  ot  the  agmt's  aotbor- 
Ity^ 

Bat  the  acts  ot  an  agent  are  valid  to  the 
extent  that  they  are  within  his  authority. 
So  the  question  arises  whether  the  pay- 
ment of  some  $3,000  ot  matured  Indebted- 
ness to  Claflln  &  Co.  can  be  upheld. 
Lichtenstein  wasauthoriwd  "tocoilect  all 
money  or  moneys  doe  to  me.  and  give 
proper  receipts  and  acqalttancea  therefor, 
and  to  pay  all  bills  due  by  me  to  others 
tor  goods,  merchandise,  or  otherwise." 
A  formal  power  of  attorney,  being  ex- 
ecuted with  deliberation,  la  subject  to  a 
strict  construction.  The  general  terma 
are  restricted  to  consistency  wtlh  the  con- 
trolling purpose,  and  do  not  extend  the 
authority  beyond  the  special  powers  ex- 
pressly delegated.  Rossiter  v.  Rosslter,  8 
Wend.  494;  Reese  t.  Medlock,  27  Tex.  120; 
Holtslnger  v.  Bank,  6  Abb.  Pr.  (N.  S.)  292; 
Ferreira  v.  Depew.l?  How.  Pr.  418 ;  HoggT. 
Snalth.l  Taunt.  347 ;  Attwood  v.  Mannings. 

7  Bum.  &  C.  278;  Esdalle  t.  La  Nauae.  1 
Younge  &  C.  894;  Bank  v.  Annar.  S  HIU. 
262;  Stainer  Tyseu,  Id.  SfB;  Batty  v. 
Carswell,  1  Amer.  Lead.  Gas.  687>  ootes; 
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St.  John  7.  Bedmoiid,9  Port.  (Ala.)  42S; 
ScarboroDsli  t.  Beynolds,  12  Ala.  252; 
Pearlng  T.UKhtfoot,  16  Ala. 28 ;  Bofcen  t. 
Crnger,  7  Joudb.  667;  Delafldd  t.  Illinois, 
26  Wend.  192;  Story,  Ag.  $$  21,  62-«8; 
Wbart.  Ag:.  $  222;  EwelLKyans'  Ag.  204  et 
aeq.;  Mechem,  Ag.  8  80Q;  Verdell  y.  Ketch- 
nm,  62  Oa.  180;  Pollock  t.  Cohen,  S2  Ohio 
St.  614.  Now,  the  writing  In  the  present 
cBBeezpresBlyatates  Its  object  to  be  a  con- 
tlnoation  of  the  boBlneee  dnrlns  the  prin- 
cipal's absence.  Ucbtenfltetnvas  Intrusted 
witb  the  possession  and  manasement  of 
tbe  budness  for  that  purpose.  This  re- 
quired blm  to  take  care  of,  and  not  sacri- 
fice, the  goods.  His  anthoritgr  embraced 
nsloff  them  so  as  to  realize  some  profit  to 
bis  principal,  but  notpayinic  evenmetured 
claims  in  goods  discounted  24  per  cent, 
from  tbe  cost  price  marked  upon  them  by 
tbeprtnclpal.  The  word*'pay''sometime6 
has  a  wtde  sense,  which  Includes  payment 
In  other  things  than  money.  And.  Diet. 
Law,  "Payment;"  Foley  t.  Masun,  6  Md. 
87.  Tet  IB  believed  that  the  ordinary 
meaning  of  the  word.  In  commercial  usage, 
is  the  more  restricted  one  of  payment  In 
money.  Pars.  Merc.  Law,  SO.  "The  term 
^payment,*  in  its  legal  Import,  means  the 
full  satisfaction  of  a  debt  by  money,  not 
by  an  exchange  or  compromise  or  an  ac- 
cord and  satl^action ;  and  It  Is  only  where 
the  words  used  In  connection  with  it 
plainly  manifest  a  different  Intention  that 
the  legal  import  of  the  term  can  be  re- 
jected Manlce  t.  Ballroad  Co.,  8  Duer, 
426.  Besides.  th«  power  here  is  not  Mmply 
to  pay  claims  or  demands,  but  to  pay  bills. 
So,  If  It  were  to  be  conceded  that  the  word 
"pay"  is  amblgnons,  this  can  hardly  be 
said  of  the  expression  ** pay  bills,"  which 
implies  tbe  nse  of  money.  Abb.  Law  Diet. 
"Bill,"  III.  Thefact  that  the  Code,  S  2864, 
in  treating  of  tbe  law  of  payment,  allows 
an  agent  to  take  payment  in  property 
other  than  money,  fl^ves  no  support  to  the 
contention  tbn  t  he  can  make  payment  In 
the  aame  way  without  express  authority 
to  do  BO.  This  forms  an  exceptlcn  to  the 
well-settled  rule  that,  where  an  agent  la 
given  powerin  general  terms  to  do  an  act, 
he  Is  restricted  in  tbe  manner  of  perform- 
ing it  to  that  which  Is  usual  In  tbe  course 
of  businesH.  Wiltshire  v.  Sims,  1  Camp.  258 ; 
Taylor  v.  Robinson,  14  Cal.  306;  2  Kent, 
Comm.  622;  Story,  Ag.  §§  60,  226.  Espe- 
cially Is  this  true  of  an  authority  created 
by  writing,  where  a  strict  iuterpretation  is 

E roper.  If  Welsbeln  had  meant  to  give 
lichtensteln  a  power  so  exceptional.  It  is 
fair  to  suppose  that  he  would  have  plainly 
so  expressed  himself  in  making  a  formal 
declaration  of  the  limits  within  which  the 
ag^t  was  to  act. 

But  it  is  spnght  to  Justify  the  acts  of 
Lichtensteln  on  tbe  gi*oond  of  their  being 
called  for  by  an  unforeseen  emerg^cy, 
and  the  court  was  asked  to  chaige  the 
Jury  on  that  subject.  There  was  no  error 
in  reusing  bo  to  do.  The  authorities  cited 
on  this  point  are  wholly  Inapplicable  to  a 
case  like  the  present.  Most  m  them  refer 
to  the  lowers  of  the  master  of  a  ship  In 
prosecuting  a  foreign  voyage,  where  it 
becomes  impossible  to  do  the  precise  thing 
for  which  the  voyage  was  undertaken. 
Moreover,  In  all  these  cases,  the  question 


has  come  np  as  between  principal  and 
agent.  The  latter  was  allowed  to  defend- 
on  the  ground  that,  when  It  became  Im- 
possible, without  bis  fault,  to  periorm 
the  thing  for  which  he  was  employed,  and 
thereupon  be,  in  good  faith,  did  tbe  best 
be  could,  he  should  not  beheld  liable  to 
the  principal  for  falling  to  do  exactly 
what  was  intended.  The  only  case  found 
which  is  at  all  like  the  present  was  where 
the  general  superintendent  of  a  mining 
company  npon  the  business  getting  em- 
barrassed borrowed  money  of  a  bank,  and 
gave  a  mortgage  on  the  products  as  se- 
curity. In  order  to  pay  off  warrants  sued 
out  by  the  employes  for  their  wages.  As 
between  the  principal  and  the  bank.  It  was 
held  that  no  such  authority  could  belm> 
plied  from  the  general  po  were  of  theagent, 
or  be  Justified  on  the  ground  of  necessitr. 
Hawtayne  v.  Bourne,  7  Meee.  ft  W.  666. 
Whoever  deals  with  an  agent,  with  full 
notice  of  the  extent  of  his  authority,  mnst 
determine  at  their  own  risk  and  peril 
whether  particular  acts  are  within  that 
authority.  Sta]nbackv.Bead,110rat.281: 
Hodge  V.  Combs,  1  Black,  192;  Craighead 
V.  Peterson,  72  N.  S.  278;  Story,  Ag.  {  72. 
And  It  does  not  seem  a  harsh  rule  to  re- 
qalre  all  transactions  whose  effect  is  to 
give  some  credltore  of  an  Insolvent  an  un- 
conscionable preftoroice  over  the  others  to 
keep  within  strict  legal  lltfes.  "Equality 
Is  equity. " 

During  the  progress  of  the  case  the 
court  held  that  under  the  evidence  sub- 
mitted "  tbe  case  would  fall  wlttalu  the  op- 
eration of  the  principle  that  where  a  per- 
son mingles  his  goods  with  those  of  an- 
other, and  Is  nuEtble  to  distinguish  them, 
the  lose  mant  fall  upon  him, "  and  refused 
to  submit  to  the  Jury  any  other  questions 
than  those  of  the  value  of  the  whole 
amount  of  goods  taken  by  the  plaintlHs  in 
error  from  the  store  of  Welsbeln,  and  of 
whether  Interest  should  be  allowed  upon 
that  amount  or  not.  This  was  excepted 
to  pendente  lite,  and  is  also  assigned  as 
error  In  the  thirtieth  ground  of  the  mo- 
tion for  a  new  trial.  We  have  collected 
numerous  authorities  upon  the  "mixing" 
or  "confusion"  of  goods,  and  from  them 
deduce  the  following  propositions:  (1) 
Where  one  fraudulently,  willfully,  or 
wrongfully  intermingles  his  goods  with 
those  of  another,  so  t bat  there  Is  no  evi- 
dence to  dlBtinguish  tbe  goods  of  tbe  one 
from  those  of  tbe  other,  he  Is  guilty  of  a 
"confusion  of  goods, "and  forfeits  alibis 
Interest  In  the  mixture  to  the  other  party. 
Cooley,  Torts,  66;  BIgelow,  Frauds,  675: 
8  Lawson,  Blghte,  Rem.  ft  Pr.  2S96;  3 
Kent,  Comm.  864  ;  2  Bl.  Comm.  406;  Stoiy, 
Baiim.  §  40;  Bleb.  Non-Cont.  Law,  8 
988;  The  Idaho,  93  U.  S.  676;  Ward  v. 
Ayre,  Cro.  Jac.  866,  2  Bulst.  323;  Anon. 
Poph.  88;  Beach  v.  Schmultz,  20  111.  185; 
Boot  V.  Bonnema,22  WI8.5S9;  Stephenson 
v.  Little,  10  Mich.  433;  WIngate  v.  Smith. 

20  Me.  287:  Adams  v.  Wildes,  107  Mass. 
128;  Wlllard  v.  Rtee,  11  Mete.  498;  Jewett 
V.  Brlnger,  80  N.  J.  Eq.  291;  IHversey  v. 
Johnson,  98  111.  547;  Ryder  v.  Hathaway, 

21  Pick.  298;  2  Schouler,  Pen.  Prop.  $  42  et 
seq.;  Loomis  v.  Green,  7  Me.  8S6;  Jenkins 
v.Steanka,ldWlB.1S9.  See  Code,  §  8083.  In 
the  case  of  agents,  bailees,  executors,  ad- 
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mlDistratOTB,  and  otber  tniBteeB,  all  of 
whom  occupy  a  position  of  trust  or  con- 
fidence, the  rule  as  to  confusion  will  apply 
when  mixing  1b  merely  negMKent  or  care- 
lees.  Story,  Agr.  S  206;  Story,  Ballm.  §  40; 
Lnpton  T.  White.  IK  Vee.  482;  3  Schooler. 
Pera.  Prop.  §  48 ;  Code,  S  2198.  So  of  mort- 
gagors Intrunted  with  poseesslon.  Wlllard 
T.  Rice.  11  Mute.  493;  Adams  t.  Wtldes,  107 
Mass.  128.  So.  also,  of  a  gnardlan.  Hud- 
son V.  Hawkins,  79  Oa.  274.  4  S.  E.  Bep.  682. 
(2)  Except  as  to  agents,  trostees,  etc.,  as 
above  mentioned,  the  mle  will  not  ap- 
ply unless  the  mixing  was  frandulent, 
wrongful,  or  wlUIul,  which  words,  as  used 
by  the  authorities,  Imply  generally  an 
Improper  motive  or  purpose.  See  text- 
books ftbove  cited,  and  the  following 
eases:  Spence  v.  Insnrance  Co.,  L.  R.  8 
C,  P.  429,  (accidental;)  Hesseltlne 
Stock  well,  80  Me.  237;  Thome  v.  Colton,  27 
Iowa,  425,  (honest;)  Foster  v.  Warner,  49 
Mich.  641,  14  N.  W.  Kep.  678,  (regular 
course  of  business  0  Chandler  v.  De  Graff, 
26  Mtun.  88 ;  Stone  v.  Quasi,  36  Minn.  46,  29 
N.  W.  Bep.  826:  Attorney  General  v.  Ful- 
lerton.  2  Ves.  ft  B  268.  (8)  The  mle  will 
not  apply  when  each  owner  can  be  gtven 
his  Identical  property.  Moore  Bowman, 
47  N.  H.  494:  Smith  t.  Sanborn,  6  Gray, 
184;  Hesseltlne  v.  Stockwell.  80  Me.  2S7; 
Robinson  v.  Holt,  89  N.  H.  557;  Goff  v. 
Bralnerd,  68  Vt.  468,  5  Atl.  Bep.  893;  Alley 
T.  Adams,  44  Ala.  609;  Holbrook  v.  Hyde, 

1  Vt.  286 ;  Queen  v.  Wemwag,  97  N.  C.  888, 

2  S.  E.  Bep.  667 ;  ColwlU  v.  Beeves.  2  Camp. 
6^.  (4)  The  role  will  not  apply  when  the 
goods,  though  nndlsttngulsheble,  are  of 
equal  and  uniform  value;  that  Is,  when 
the  mixture  is  approximately  homogen- 
eous. In  this  case  the  remedy  is  division 
In  kind,  or  compensation  for  actual  loss. 
Hesseltlne  v.  Stockwell,  SO  Me.  287;  Robin- 
son T.  Holt,89  N.H.667;  Wilson  v.  Nason, 
4  Bosw.  155;  StoneT.Quaal,86  Minn.  46,  29 
N.  W.  Bep.  826;  Hart  v.  Ten  Eyck,2  Johns. 
Ch.  62, 108;  Stephenson  v.  Little,  10  Mich. 
488,  diRsentIng  opinion  of  Campbell,  J. ; 
Uooley,  Torts,  58;  McDonald  v.  Lane,  7 
Can.  Sup.Ct.  462;  Attorney  General  v.Ful- 
lerton,  2  Ves.  &  B.  268;  Starr  v.  Wlnegar, 
8Hnn,491:May  r.  Bliss,  22  Vt.  477;  Schul- 
enberg  v.  Harrlman,  21  Wall.  44,  (law  of 
Minn.)  It  will  be  seen  from  these  author- 
ities that  If  one  fraudulently,  wlllfulj'  or 
wrongfully  mixes  or  confuses  his  goods 
with  those  of  another,  and  cannot  dis- 
tinguish bis  own,  he  will  lose  them.  It, 
however,  he  does  It  Innocently  or  by  mis- 
take, the  rule  Is  different.  If,  in  such  case, 
he  can  distinguish  them,  or  can  show  their 
value,  or  thmr  proportion  of  value  to  the 
whole,  be  ought.  In  equity,  to  be  allowed 
to  do  so.  We  think,  therefore,  that  the 
court  erred  in  not  submitting  to  the  Jury 
whether  these  goods  were  mixed  willfully, 
fraudulently,  or  wrongfully.  If  the  Jury 
had  found  that  they  were,  then  the  prlncl- 

gle  announced  by  the  court  below  would 
ave  applied.  But  if  they  had  found  that 
they  were  mixed  innoeecntiy  or  by  mistake, 
wltn  no  improper  motive  or  purpose,  then 
we  do  not  tbmk  It  wonid  have  applied, 
and  tiie  platntlflt  In  errorwonld  haTebem 


entitled  to  retain  the  goods  which  they 
could  distinguish,  or  the  value  thereof,  or 
they  would  have  been  ratltied  to  show,  it 
they  could,  by  proper  evidence,  what  pro- 
portion of  value  their  goods  bore  to  those 
purchased  from  Welsbeln's  agent. 

The  court  also  ruled  "that  the  right 
which  the  plaintiffs  In  error  had  to  rescind 
the  sale  was  lost  by  what,  in  legal  effect, 
was  an  abandonment  of  their  riffbt  of 
election;**  and  this  ruling  was  excepted 
to.  We  are  Inclined  to  think  that  the 
court  went  too  far  In  this  rnlfUK-  It 
seems  to  us,  from  a  careful  reading  of  the 
evidence  In  this  record,  that  the  plaintiffs 
In  error  had  elected  to  rescind  the  cod- 
tract,  but  that  the  election  was,  by  mis- 
take of  law,  improperly  executed  by  them 
in  the  purchase  ol  other  goods  than  their 
own  from  Wtdsbeln*fl  agent  to  satlBfy  tlicAr 
claims.  We  think,  therefore,  this  question, 
also,  should  have  been  submitted  to  the 
]ury,  and  the  Jury  left  to  say  whether  or 
not  they  elected  to  rescind,  and,  if  no, 
whether  or  not  they  abandoned  that  elec- 
tion, and  made  a  purchase  of  the  goods, 
and,  if  not  abandoned,  whether  the  ^eo> 
tlon  was  Improperiy  executed  by  mistake, 
and,  it  improperly  executed,  whether  It 
was  done  by  mistake,  and  In  good  faith. 
Did  they  at  the  time  really  believe  that 
they  were  carrying  out  the  rescission  of 
the  contract?  We  are  Inclined  to  think 
that  if  they  elected  to  rescind  the  con- 
tract, and  in  good  faith  purchased  the 
iroods  from  Welsbeln's  agent,  while  they 
coald  not  hold  the  gooos  so  parcbased. 
they  wonld  still  have  the  right,  in  equity, 
to  Insist  upon  their  election,  and  claim 
their  goods, If  they  conid  be  distinguished, 
or  such  a  fair  proportion  of  the  goods  as 
they  might  by  evidence  show  they  were 
entitled  to.  If,  under  the  law,  they  were 
entitled  to  rescind  the  contract,  and  the 
goods  were  sold,  and  they  conId  show  by 
proper  evidence  the  exact  proportion  in 
m6ney  that  their  goods  bore  to  those 
purchased.  In  nur  opinion,  they  would  be 
entitled  to  that  proportion.  If  they  could 
not  show  the  exact  proportion,  bot  only 
an  estimated  one,  and  If  the  estimates 
could  be  relied  upon  with  absolute  cer- 
tainty to  the  extent  of  considerably  more 
than  half,  we  think  th^  wonld  be  entitled 
to  at  least  hall  of  the  amount.  This  rule 
would  apply  to  Claflin  ft  Co.,  because  the 
record  shows  that  the  estimate  of  their 
goods  was  76  per  cent,  of  the  whole.  The 
estimate  of  Jaffray  &  Co.  was  not  so 
large,  and  therefore  they  wonld  not  be  en- 
titled to  recover  so  large  a  proportion  as 
Claflin  ft  Co.  upon  a  mere  estimate. 

There  are  olner  errors  complained  of  in 
the  motion  for  a  new  trial,  but  we  deem 
It  nnneeessanr  to  dIscuHS  them,  as  the 
qoetftJons  madetherein  willnot  llkdy  arise 
on  the  next  trial.  Many  of  these  grounds 
complain  that  the  Judge,  In  his  charge 
to  the  Jury,  expressed  an  opinion  npon 
the  evidence.  The  expreesions  o>mi^ained 
of  were  not  made  while  cbaiglng  the  ]tirT» 
but  in  deciding  the  qneBtions  of  law  ia  the 
ease  before  the  cliarge  commeneed.  Jadg- 
mnt  revexsed. 
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Hooui  V.  Hooter. 
iSwprtme  Court  of  South  CaroUna.  June  80^ 

MAKBnro  WOMBM— SKPAun  BnAis— PowsB 

OTKB  COIITEA.OT  or  PlsmBSHIF. 

A  married  woman  has  no  power  to  enter 
Into  *  ocmtimot  of  partoenliip  eUharnndflr  Cowt 
S.  O.  art.  14, 1  6,  proridlnff  tbat  '^Uia  real  and 
personal  property  of  a  woman  lield  at  the  time 
of  her  marriage,  ae  that  whioh  she  may  there- 
After  acqoire,  •  *  •  shall  be  held  as  her  sepa- 
nte  properly,  and  wbj  be  bequeathed,  devised, 
<jr  Bl&Ded  by  her  the  same  as  ll  she  were  nnmar- 
rled,"  or  imOer  Gen.  Bt.  B.  O.  t|  908(^2007 prorld- 
ii^  that  a  Bunled  waman  maypnxohMe  isomr- 
lr,  aad  may  oontzaot  and  be  oonteaatsd  yrlm  in 
v^ereooe  to  bar  separate  estatSb 

Appeal  from  commoD  pleas  clrcalt  court 
of  Hampton  connty ;  J.  H.  Hudson,  Judce* 

W.  S.  TOUngbHat,  (or  appellant.  L. 
Warren,  for  reapondent. 

S1UF8ON,  C.  J.  The  defendant,  respond- 
«it.  a  married  woman,  and  the  plaintiff, 
appellant.  In  January,  1886,  entered  into 
an  agreemoit  In  writing,  of  wblcb  the  fol- 
lowing 1b a  copy:  "The  state  of  South 
Carolina.  Agreement  made  tbiB  twenty- 
flrat  day  of  January,  one  thousand  eight 
hundred  and  elghty-slx,  betwnen  Josepb- 
ine  A.  Hoover  and  Adam  F.  Hagan,  all  of 
Hampton  C.  H.,  Hampton  county,  and 
state  aforesaid.  It  1b  mutually  agt«ed  by 
and  between  the  parties  above  named  to 
enter  into  a  copartnership  for  the  purpose 
of  cnndoctlng  a  general  mercantile  busl- 
nesa  at  Hampton  C.  H.,  under  the  firm 
name  and  style  of  Hoover  &  Hagan.  upon 
the  conditions  hereinafter  expressed;  co- 
partnership to  continue  from  the  expira- 
tion of  our  previons  copartnership,  which 
expired  January  1st,  A.  D.  1886,  and  to 
:ontlniie  from  that  date  for  one  or  more 
years  hence.  The  business  of  the  firm,  so 
far  as  Josephine  A.  Hoover  Is  concerned, 
Is  hereby  vested  In  Geo.  H.  Hoover,  who 
Is  authorized  to  act  in  every  respect  for 
her  as  though  she  was  personally  present. 
It  is  mutually  agreed  that  each  member 
of  the  Arm  is  to  share  all  losses  and  gains 
«qaally,  except  as  is  hereinafter  ezpresiied 
and  asreed.  Josephine  A.  Hoover  and 
Adam  f*.  Hagan  both  hereby  agree  that 
all  the  resources  belonging  to  each  of 
tbem  on  the  first  of  Januai-y,  one  thous- 
and eight  hundred  and  elghty-Bix,  as 
shown  by  the  books  and  paporsof  the  said 
Josephine  A.Hoover  and  Adam  F.  Hagan, 
who  bave  been  doing  bu^ness  as  Hoover 
A  Hagan  at  Hampton  C.  H.,  S.  C,  shall 
remain  to  the  business.  Josephtoe  A. 
HoovOT  agrees  to  place  such  collateral  se- 
curity In  uie  hands  of  factors,  within  ten 
days  Irom  date  hereof,  as  will  secure  to 
the  firm  ol  Hoover  &  Hagan  the  sum  of 
two  tliousand  dollars,  and  to  continue 

J lacing  each  year,  by  the  thirty-first  of 
unuary, such  collateral  security  as  will 
guaranty  to  the  firm  the  said  amount  of 
mnnej,  to-wlt,  two  thousand  dollars,  ex- 
<^ept  in  case  the  firm  gets  able  to  place 
collateral  security  for  'herself  siifflcleut  co 
raise  the  above-named  amount,  two  thon- 
sand  dollars.  It  Is  mutually  agreed  by 
and  between  the  said  firm  of  Hoover  & 
Hagan  that  all  monwraised  by  Josephine 
A.  Hoove's  collateriu  security  for  the  firm 


1b  to  become  a  debt  of  the  firm.  It  is  fur- 
ther agreed  tbat  Josephine  A.  Hoover 
shall  receive  two  hundred  dollars  per  an- 
num for  the  use  of  her  store-house  and 
fixtures  from  the  firm,  so  long  as  they  use 
it,  and  that  the  said  firm  continue  busi- 
ness in  It  until  they  dlBSolve,  and  that 
thety  keep  It  In  order  sufficient  for  use. 
Adam  F.  Hagan  agrees  to  Iceep  the  books 
of  the  firm,  and  give  his  attention  to  the 
busInuBS  of  the  firm,  for  and  In  considera- 
tion of  six  hundred  dollars  per  annum, 
and  his  board  and  washlug.  It  is  further 
agreed  by  and  between  the  parties  here- 
to that  Adam  F.  Hagan  shall  receive  the 
above-named  salary,  and  his  board  and 
washing,  for  his  services  to  the  said  bnsl- 
ness.  each  and  every  year  that  his  copart- 
nershlpshall  continue,  the  Bame  to  be  paid 
by  the  firm ;  and  all  otherexpenses  of  clerk 
hire,  and  running  the  business  of  the  firm, 
shall  be  paid  by  said  firm.  It  is  further 
agreed  that  in  case  any  person  or  persons 
being  Indebted  to  Geo.  H.  Hoover,  agent, 
or  Josephine  A.  Hoover,  and  make  any 
payment,  that  the  same  be  applied  to  tne 
liquidation  of  the  debts  due  the  firm  of 
Hoover  &  Hagan,  and  that  any  person  or 
persons  bound  unto  Oeo.  H.  Hoover, 
agent,  at  this  date,  by  lien,  bill  of  sale,  or 
by  mortgage  of  real  estate,  shall  be  ad- 
vanced without  his  consent  for  agricult- 
ural supplies  or  otherwise.  It  is  further 
agreed  that  each  member  pay  their  ac- 
count due  the  firm  on  or  by  the  1st  day  of 
January  each  year,  and  that  nelthor 
member  draw  from  the  firm  more  than 
five  hundred  doUarsdurlng  any  yearwith- 
out  the  consent  of  the  other  memtwr,  be- 
sides the  amount  of  rent  of  store  and  sal- 
ary of  Hagan.  It  is  mutually  agreed  that, 
when  this  firm  is  disBolved,lt  shall  be  dur- 
ing the  month  of  January  or  February. 
It  is  further  agreed  by  the  parties  hereto 
that  they  bind  themselves,  their  heirs,  ex- 
ecutors, administrators,  firmly  by  these 
presents  tor  the  faithful  performance  of 
each  and  every  clause  herein  contained. 
In  witness  whereof,  we  bave  hereunto  set 
our  hands  and  seals  the  day  and  year 
above  written.  J.  A.  Hoovro.  Cl.  s.]  A. 
F.  H&OA.N.  [L.  8.]  iSigned.  sealed,  and 
delivered  In  the  nresence  of  Coba  Hoovks, 

J.  A.  YODMANS.''^ 

The  plaintiH.  claiming  that  the  defend- 
ant, Mrs.  Hoover,  had  failed  to  comply 
with  the  stlpuiatfons  contained  in  said 
agreement,  in  1889  commeuced  the  action 
below,  alleging  non-compliance  on  the  part 
of  Mrs.  Hoover  In  several  particulars;  and 
demanding  Judgment  (1)  for  an  account- 
ing of  the  partnership  bustoesa;  (2)  that 
the  defendant  be  required  to  settle  her  lla- 
bllltlps  to  tbe  partnersiiip ;  (S)  that  the 
creditors  be  protected;  (4)  that  plaintiff 
be  decreed  such  portion  of  the  profits  of 
the  firm  as  he  may  be  entitled  to,  etc.; 
and  (5)  that  tbe  firm  be  dissolved.  Tlie 
defendant  awwered— First,  that  she  was 
a  married  woman  at  the  time  of  the  mak- 
ing of  the  supposed  contract  mentioned  in 
the  complaint,  and  was  still  the  wife 
of  George  H.  Hoover:  and, secont/, alleged 
non-com  pi  lance  on  the  part  of  the  plain- 
tiff with  tbe  agreement,  in  several  partir- 
ulars,  etc.  The  case  was  tried  before  his 
honor,  Judge  Hudsok,  who  pronounced  a 
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decree  bt  whieb  the  toll  owing  1b  a  copy,  to* 
wit:  "On  beariDgthepleadtnfcandtbetes- 
timony  berein,  and  anninient  of  counsel, 
and  it  appearing  to  the  court  tbat  tbe  de- 
fendtiDt  was,  at  the  time  of  making  the  al- 
lied contract  with  tbe  plaintiff,  a  married 
woman,  on  tbe  authority  of  tbe  case  of 
Gwynn  v.  Gwynn,  27  S.  C.  625,  4  S.  E.  Rep. 
329,  It  16  ordered  tbat  tbe  complaint  be  dl»- 
mlBsed.  wltb  coBtB."  Tbe  plalntlft  baa  ap- 
pealed, and  allies  nrror  on  the  ground 
that  hlB  honor  erred  In  holding  that  a 
married  woman  could  not  become  a  mem- 
ber of  a  partnership  like  the  one  here,  and 
In  ruling  tbat  the  case  of  Qwynn  r. 
Owynn,  supra,  determined  all  of  the  ques- 
HouB  involved  against  said  plaintiff. 

Under  section  8,  art.  14,  of  tbe  constltQ- 
tion  of  ttals  stato,  "tbe  real  and  personal 
property  of  a  woman  held  at  Ihe  time  of 
ber  marriage,  or  that  which  she  may 
thermfter  acquire,  either  by  gift,  grant, 
Inheritance,  devise,  or  otherwise, shall  not 
be  subject  to  levy  and  sale  for  ber  bus- 
band's  debts,  but  sb^l  be  held  as  ber  sep- 
arate propnty,  and  mcur  be  bequeathed, 
derlsed,  or  alienated  by  her  the  same  as  If 
she  were  unmarried, "etc.;  and,  nnderceiv 
tain  acts  of  tbe  general  assembly,  (Oen. 
8t.  5§  2035-2037,)  a  married  woman 
may  purchase  property,  and  may  contract 
and  be  contracted  with  in  reference  to  her 
separate  estate.  Now,  Inasmuch  as  at 
common  law,  as  we  have  often  stated,  a 
married  woman  bad  no  power  to  contract 
In  any  way,  or  about  anything,  and  tnas- 
mucb  as  her  power  In  this  regard  is  now 
derived  entirely  either  from  the  constitu- 
tion or  the  act»  of  assembly  referred  to 
above,  when  a  question  arises  as  to  her 
liability  upon  any  alleged  contract  tbe 
courts  have  only  to  consider  whether  or 
not  such  contract  falls  under  either  of 
these  provisions,  aad  then  their  duty  is  to 
determine  accordingly.  Now, It  is  perfect- 
ly clear  tbat  the  contract  sued  on  here  waa 
not  a  contract  such  as  a  married  woman 
could  make,  under  tbe  constitutional  pro- 
vision above.  It  was  neither  a  bequest, 
a  devise,  nor  an  alienation  of  any  separate 

Sroperty  of  hers.  Neither  does  it  fall  un- 
er  the  act  of  assembly  empowering  a 
married  woman  to  purchase  property. 
Nor  wan  It  a  contract  with  reference  to 
her  separate  estate.  In  tbe  sense  of  the  act 
on  tbat  subject.  Instead  of  this,  It  was 
a  contract  to  enter  into  a  business  rela- 
tion—acopartnership — witbatbird  party, 
in  which  certain  stipulations  on  her  part 
wereembraeed;  and  the  actloii  below  was 
for  the  alleged  breach  of  theseatlpolations. 
We  do  not  think  that  the  most  liberal  con- 
struction wfaich  could  be  given  to  tbe  con- 
Btltutlon  and  acts  enlarging  the  powers 
of  married  women,  or  rather  conferring 
certain  powers  upon  them,  could  reach  tbe 
point  of  legalizing  a  contract  such  as  that 
sued  on  here;  and,  If  this  was  o  new  ques- 
tion, we  think  a  simple  analysis  of  the 
eonstlttttlonal  provision  and  acts  of  as- 
sembly referred  to  would  fully  sustain  the 
decree  below.  But,  In  addition  to  this, 
the  case  of  Gwynn  t.  Gwynn  is  direct  au- 
thority on  the  precise  point;  the  court 
there  holding,  upon  unanswerable  reason- 
ing, as  I  think,  presented  by  Mr.  Justice 
McIVBB,  tbat  a  contract  of  partnership 


was  beyond  the  range  of  any  powers  con- 
ferred upon  married  womoi.  The  special 
matters  of  relief  prayed  for  by  tbe  appel- 
lant In  his  complaint,  and  the  denial  of 
which  by  the  circuit  Judge  Is  assigned  ai 
error  in  tbe  exceptions,  being  dependent 
upon  tbe  existence  of  the  copartnereblp, 
and  that  having  been  adjudged  agaiust 
the  anpfdlant,  they  most  tall  with  said 
alleged  copartnership.  Alexander  t.  Me> 
rouey,  9  S.  £.  Rep.  2Q6»  relied  on  by  ap- 
pellant, has  no  application  here.  The 
question  whether  a  married  woman  conM 
enter  into  a  partnership  contract  was  net- 
tber  made  nor  decided  there.  It  la  the 
Judgment  of  this  court  that  the  jndffnKut 
the  circuit  court  be  affirmed. 

MclTBB  and  McOowan,  JJ.,  concur. 


BOAa  T.  WOODWABD  9t  OL 

(Suprmne  Court  of         OcmMna.  July  i, 

Landlohd's  Lizh  vox  Rbkt— WAivra. 
The  defendants,  with  a  view  to  makine  ad- 
vuces  to  the  tenant  of  plain ti  If  to  enable  bim  to 
Tsise  B  crop  of  ootton.  induoed  the  landlord  to  in. 
dorse  (mhu  lease:  "I  herebywaivemylondlrard't 
lien  for  rent  to  the  extent  of  ttS,  rMerving  the 
right  to  give  or  take  the  first  bale  weighing  400 
pounds,  and  bale  about  afberwatds. "  Held,  tbat 
the  waiver  was  not  of  the  entire  Uan  nntli  tlw 
defendants  were  paid,  but  only  of  the  lien  en  al- 
ternate bales  to  be  drawn  as  indicated  in  the  lat- 
ter portion  of  the  agreement. 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;  J.  J.  Nobton,  Judge. 

McDonald  A  Doa/flas  and  H.  N.  Obear, 
for  appellant.  R&gsdale  A  Bagadak,  for 
respondents. 

SiupsoN,  C.  J.  The  plaintiff,  appelant, 
leased  a  certain  portion  of  land  sitntate 
in  Fairfield  county  to  one  Sam  Jonra,  hav- 
ing a  landlord's  lien  tor  tbe  rent.  Jnnee, 
with  tbe  view  to  make  a  crop,  applied  to 
the  defendants,  respondents,  for  advances, 
who  consented  to  make  said  advances  to 
the  extent  of  976.  Before  doing  so,  bow- 
ever,  they  obtained  from  tbe  landlord,  the 
plaintlfr  herein,  an  indorsement  on  tbe  lies 
contract  as  follows,  to-wlt:  "1  hereby 
waive  my  landlord's  lien  for  rent  to  the 
extent  of  seventy-flve  dollars,  reserving 
the  right  to  give  or  take  tbe  first  bale 
welgbing  400  pounds,  and  bale  about  aft- 
erwards. [Signed]  J.  O.  Boaq."  The 
rent  of  the  landlord  was  three  bags  cot- 
ton; and,  when  the  crop  was  bdng  gath- 
ered, be  took  tbe  first  bur,  and  tbe  oel^d- 
anta  tbe  second.  Tbe  tblrd.  which  being 
tbe  last,  and  all  grown  by  the  tenant,  was 
seized  by  the  defendants  under  a  warrant 
Issued  by  a  trial  Justice  upon  the  agricnlt- 
ural  lien  executed  by  tbe  said  Sam  Jones 
to  said  detendants  for  supplies,  referred  to 
above.  Attlilapt^nt  the  landlord  Inter- 
veneil,  and  claimed  tbia  last  bale.  Tbe 
trial  Justice  held  that  the  landlord,  by  the 
indorsement  above  upon  defendants'  agri- 
cultural lieu,  had  w£Uved  hlB  prior  rigbt 
for  the  rent,  and  he  decreed  for  the  defend- 
ants. Upon  appeal  to  the  circuit  court 
tbe  Judgment  of  the  trial  Justice  was  af- 
firmed; and  now  the  appeal  to  this  court 
contests  the  correctueBs      tiie  Indgm«it 
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of  the  rfrcQlt  court.  The  appeal  la  based 
upon  several  exceptions,  found  In  the  case. 
They  raise,  however,  but  a  single  qoefi- 
tion,  and  that  Is  the  proper  constmction 
of  the  indorsement  referred  to. 

At  the  time  of  this  IndorsemMt,  tt  was 
doubtless  v^l  understood  that  the  land- 
lord bad  the  prior  lien  for  three  bales  of 
cotton,  the  stipulated  rent,  aad  It  was  no 
doabt  supposed  tbat  the  tenant  would  be 
able  to  pay  him  his  crop,  both  the  runt 
and  the  amount  to  be  advanced  by  the  de- 
fendants; and  the  matter  which  was  In- 
tended to  be  arranged  was  the  order  In 
which  these  two  claims  should  be  paid. 
We  suppose  this  was  the  object  of  the 
paper,  Irom  what  was  said  both  by  the 
plaintiff  and  Mr.  Rabb,  of  the  firm  of  the 
defendants,  in  their  testimony.  The  plain- 
tiff said:  "Mr.  Rabb  was  in  the  store 
once,  and  asked  If  he  could  not  get  the 
first  bale;  said  that  it  would  throw  him 
late  In  getting  bis  money.  I  replied  tbat 
It  would  throw  me  late  if  he  got  the  first 
bale,  and  I  thought  tbey  could  stand  It  as 
well  as  I  could. "  And  Mr.  Babb,  in  his 
testimony,  said:  "Mr.  Boag  and  Mrs. 
Boag  both  wanted  the  resOTvatton  which 
Is  In  the  lien.  That  is  the  only  time  I 
asked  Mr.  Boag  about  the  first  bale  of 
cotton.  Mr.  Boag  said  tbat  he  might 
yidd  that  in  the  fcul,  but  that  be  preferred 
not  to  do  so  on  the  lien ;  that  be  might  be 
pFSsaed  for  lands  In  the  fall. "  So  that  It  is 
pretty  dear  tbat  both  parties  expected  to 
be  paid  In  full,  and  therefore  the  object  In 
having  an  nnderatanding  was  not  which 
should  lose  in  the  event  that  there  was  a 
deficiency  in  the  crop,  but  in  what  order 
they  should  be  paid.   But,  Independent  of 
this,  we  think  the  i>aper  Itself,  when  ex- 
amined under  the  rule  that  the  language 
used  therein  must  determine  Its  meaning. 
Is  possible,  leads  to  the  same  conclusion. 
It  Is  true  the  paper,  at  the  first  blush, 
seems  somewhat  contradictory.  Itwonid 
appear  from  the  first  sentence,  when  de- 
tached, that  the  landlord  intended  to 
waive  his  eatfan  lien  to  the  full  extent  of 
the  d^radants'  claim,  to-wlt,  fTB.  In 
other  words,  tbat  the  defendants  should 
be  paid  first,  the  landlord  taking  tbe  risk 
of  getting  the  rait  ont  of  the  remainder  of 
the  crop.  But  when  this  waiver  is  fol- 
lowed immediately  by  the  sentence  that 
the  landlord  "  reserved  the  right  to  give  or 
take  tbe  first  bale,  and  then  bale  about 
afterwards,**  it  Is  apparent,  as  It  seems  to 
OB,  that  tbe  parties  could  not  haTe  nnder^ 
stood  that  tbe  landlord  had  waived  bis 
entire  lien  until  the  defendants  were  paid 
in  fall ;  for.  If  that  was  the  understanding, 
why  reserve  the  right  to  take  tbe  first 
bale,  and  cUtemate  as  to  the  remainder? 
No,  tbe  whole  paper  must  be  construed 
together,  and  as  a  whole,  and  must  be 
construed  under  the  light  of  the  fact  tbat 
the  landlord  had  not  only  the  first  Hen, 
but  tbe  right  to  enforce  tbat  lien  out  of 
tbe  first-gathered  portion  of  the  crop. 
When  thus  construed,  we  think  It  means 
tbat  the  landlord  waived  bis  right  to  en- 
force his  entire  Hen  first,  and  consented  to 
enfom  It  on  alternate  bales ;  he  taking 
tbe  lint,  and  tbe  defendants  tbe  second, 
and  so  to  continue  until  both  were  paid. 
This  eonstmcclon  barmonlxes  the  seeming 


conflict  In  the  paper  when  examined  In  de- 
tached portions,  and  certainly  makes  It  a 
more  reasonable  Instrument  when  thus 
examined.  If  the  parties  Intended  that 
tbe  landlord  should  only  waive  bis  right 
to  enforce  his  Uen  In  full  at  first,  and  to- 
allow  tbe  defendants  to  come  In  with  the 
landlord,  tbe  paper  In  question  would 
have  carried  out  that  object ;  but  if  they 
intended  tbat  the  defendants  should  be 

ftfxt  ahead  entirely,  and  should  be  paid  in 
qU  before  any  of  the  rent  was  paid, 
then  why  the  rraervatlon?  We  think  the 
agreement  was  that  the  landlord  gave  up 
his  right  to  be  paid  first,  and  consentea 
that  both  parties  should  be  paid  by  alter- 
nate bales,  the  landlord  taking  the  first ; 
and,  as  tbe  bale  In  question  Is  uie  third  In- 
order,  the  first  two  having  been  taken  by 
the  parties  according  to  this  rule,  it  be- 
longs to  the  landlord,  and  such  should 
have  been  the  Judgment  below.  It  Is  the 
judgment  of  this  court  that  the  Judgment 
of  the  rirenlt  court  be  ravexsed.  Ilet  the 
ease  be  remanded. 

JbilTCB  and  IfoGowAv,  J  J.,  eonenr. 


0'Niu.L  et  stl.  T.  Bbnnigtt. 
(Atpmne  Court  qf  South  Carolina.  July  S,  1890.} 

Where  a  morteage  was  given  to  aeoun 
advances  for  U80,  which  were  vftermrds  nearly 
all  repaid,  parol  ervidenoe  is  inadmissible  to  show 
thatltwas  subseQaently  agreed  Uiat  the  mortgage 
should  be  retained  as  security  for  other  and  fur- 
ther advances  lor  1887,  not  previously  contem- 
plated or  provided  for  therein. 

Appeal  from  common  oleas  circuit  court 
of  Colleton  connty;  J.  J.  NoaroN,  Judge. 

C.  A.  McHugb^  for  appellanta.  Howe!!, 
Mvrpby  &  Furrow,  for  respondent. 

Simpson,  C.  J.  The  plaintiffs,  appellantSr 
agreed  to  make  advances  to  the  d^end- 
ant,  respondent,  for  the  year  1886,  and  to 
secure  uie  same  the  defendant  executed  a 
bond  to  platatUtsforf606.  payable  on  or  be- 
fore tbe  1st  ol  January,  1887,  then  n«ct  n- 
snlng,  with  interest  at  the  rate  of  10  per 
cent.,  payable  annually,  giving  also  amort* 
gage  of  certain  real  estate.  The  supplies 
for  tbe  year  1886  seem  to  have  been  paid, 
except  a  small  balance  of  93d.29.  The 
plalutlffs  madeadvancee  for  the  year  1887  to 
a  considerable  sum,  for  which  an  agricult- 
nral  lien  had  been  executed  by  the  defend- 
ant, which  not  being  paid,  tbe  actdon  be- 
low was  Instituted  to  foreclose  tbe  mort- 
gage referred  to;  the  plaintiffs  claiming 
that  the  sum  of  $610.83  remained  due  and 
unpaid  on  tbe  bond,  for  whlcb  they  de^ 
mandedaforeclosureotsaldmortgage.  On 
tbetrial  It  was  devdoped,as  we  have  said 
above,  tbat  the  advances  for  the  year  1886 
had  been  paid  except  the  small  balance 
mentioned;  buttbe  plaintiffs  attempted  to 
extend  the  mortgage  as  security  fur  the 
advances  of  1887  by  oral  twitlmony  of  an 
agreement  to  that  end,  alleged  to  have 
been  made  subsequently  to  its  execution. 
This  testimony  was  ruled  incompetent  by 
his  honor.  Judge  Norton,  before  whom 
tiie  case  was  tried ;  and,  there  being  noth- 
ing else  In  tbe  case  sustaining  the  plain- 
tiffs* claim,  a  foreclosure  was  allowed  and- 
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decreed  only  (or  the  enm  of  $89.29,  the  bal- 
ance due  on  the  ndrances  for  1886. 

Now  the  main,  and  in  (acitheonljr.qaea- 
tlon  conteeted  In  the  appeal  1b  whether  hh) 
honor  erred  In  rulins  out  the  proposed  tes- 
timony, and  In  holding  that  the  mort- 
em^ conld  not  be  extended  to  cover  the 
Advances  of  1887  by  oral  testimony.  We 
think  the  caw  of  Undsay  t.  OarvlQ»  9  8. 
E.  Rep.  862,  Is  directly  Inpolntonthleqaea- 
tlou.anBtalnlnflT  folly  the  mllnK  of  his  hon- 
or below.  Snch  belnf?  the  fact,  we  deem 
It  wholly  annecessary  to  elaborate  the 
prindpleeupon  wbich  that  case  was  based. 
This  was  a  decision  from  onr  own  court, 
and  iH  binding  upon  us,  and  we  cannot  dis- 
regard It.  and  until  overruled  It  must  be 
regarded  as  baring  settled  thelaw  in  snch 
cases.  It  Is  said,  however,  that  the  rase 
of  Walker  v.  Walker,  17  S.  C.  S87,  Is  in  con- 
flict with  Lindsay  Garvin,  supra.  This 
in  a  mistaka  There  is  no  conflict.  In 
Walker  r.  Walker  the  defendant  bad  exe- 
coted  a  deed  absolute  on  its  face  convey- 
ing a  certain  tract  of  land  to  theplaintilta. 
Upon  suit  brought  to  recover  the  posses- 
sion of  this  land  by  the  platnttlfB,  the  de- 
fpndantwas  allowed  toshow  by  parol  tes- 
timony that  the  deed,  tfagagh  absolute  on 
Its  face,  yet  not  intended  ae  a  mortgage  to 
secnre  certain  advances  made  by  theplaln- 
tltfs  to  the  defeudantt  and  the  defendant, 
having  tendered  the  amount  of  the  ad- 
vances which  she  claimed  was  intended  to 
be  secured  thereby,  resisted  the  right  of  the 
plaintlttii  to  recover.  Thus  thecasewas,ln 
substance,  in  l^e  nature  of  an  action  on 
the  part  of  the  mortgagor  to  redeem  the 
land  on  payment  of  the  allRge<1  mortgage 
debt. 

Now  it  is  hardly  necessary  to  cite  au- 
thority tor  the  portion  that  the  defend- 
ant had  the  right  to  resort  to  parol  testi- 
mony to  show  that  thedeed  was  Intended 
as  a  mortgage.  Nor  Is  it  necessary  to  re- 
fer to  authority  to  show,  in  an  action  to 
redeem  by  a  mortgagor,  that  the  mort- 
gagee can  prove  by  parol  other  indebted- 
ness besides  the  mortgage  debt,  which  the 
mortgagor  will  be  required  to  pay  bdore 
he  can  redeem.  This  was  what  was  done 
In  Walkerv.  Walker.  And  benides  this  that 
case  was  referred  to  the  master  or  referee, 
who  found  that  It  was  understood  be- 
tween the  parties  from  the  beginning,  as 
we  understand  the  finding,  that  the  deed 
was  to  stand  security  for  such  future  ad- 
vances as  might  be  made;  so  that  it  was 
not  a  case  of  subsequoit  agreement  to  ex- 
tendthemortgagetoasabseqnentdebt.  In 
the  case  at  bar,  however,  the  effort  Is  to 
«xtend  the  mortgage  to  a  subsequent 
debt,  wblcli  It  is  admitted  was  not  in  con- 
templation of  the  executions  of  the  raort- 
gafce,  and  this  effort  is  made  by  offering 
parol  testimony ;  a  clear  case,  as  it  seems 
to  us,  of  an  attempt  to  add  to  a  written 
Instrument  by  parol  terms  which  do  not 
■appear  ther^.  The  action  below  bad  no 
features  of  an  action  to  redeem  whatever. 
It  was  nothing  more  than  an  action  for 
forecloaure,  pure  and  simple;  not  the  fore- 
closure of  a  mortgage  Tor  tbe  debt  secured 
by  it,  but  the  interjection  of  another  debt 
not  secured  thereby,  and  that,  too,  after 
the  mortgage.  In  so  far  as  the  debt  secured 
is  Involved,  has  been  substantially  paid 


off.  There  la  a  remark  In  the  opinion  of 
Walker  V.  Walker  wbich  does  serm  to  be 
In  conflict  with  Lindsay  v.  Garvin,  but 
the  case  did  not  turn  on  tbe  position  Indi- 
es ted  by  said  remark,  and  it  cannot  be  re- 
garded as  a  principle  decided  in  this  case. 

It  Is  conceded  that  there  was  a  mistake 
in  the  decree  below  as  to  tbe  time  when 
the  small  balance  oi  #89.29.  admitted  to  be 
due  under  tbe  moiis^SCt  should  bear  in- 
terest. His  honor  decreed  interest  thereon 
at  the  rate  of  10  per  cent,  from  the  date  of 
the  master's  report.  It  should  have  been 
from  January  1, 1887,  as  reported  by  the 
master. 

It  Is  the  judgment  ot  this  court  that  the 
Judgment  of  the  drcatt  court  be  modified, 
so  as  to  allow  Interest  at  tbe  rate  of  10 
per  cent,  upon  $89.29  from  the  Ist  of  Jan- 
uary, 1887,  instead  of  from  the  date  of  tbe 
master's  report,  as  decreed  btiow,  and  In 
all  other  respects  that  tha  aald  lodgment 
be  aflSrmed. 

HolTBB  and  MoGowAM»  JJ.,  concur. 


Sbasb  t.  Dobsoh  et  ml. 

iSuipnm«Cinirtof8owehOarolilna.  Jvlj%U60.) 

Lnx  ox  CBOgs-^AassBMXT  n  Wanxm*— 
Fuorms. 

1.  An  asreemeDt  for  an  agrianltursl  Ilea  not 
si^ed  by  the  one  who  Is  to  mako  the  adTsnoes, 
but  1^  me  bofTOwer  only.  Is  vtdd  under  Oen.  8t 
B.  C  166B,  1 9887,  provMUig  that  snob  so  ■gree 
mailt  shall  be  In  writing,  and  shall  ap&cifr  tha 
amount  of  the  Intended  advanoos,  or  a  limit  be- 
yond whloh  they  shall  not  go. 

a.  One  against  whom  Is  iasnad  a  mrrant  to 
enforce  a  lien  on  orops  need  not  more  to  vacmte 
It  in  order  to  oontast  the  validity  of  the  Uan,  but 
may  nrooeed  nnder  Geo.  6t  B.  C.  1888,  I  SHS. 
pTOvidlng  that,  on  ivotioe  that  the  amount  *'*«-r"* 
18  not  justly  due,  aa  iasne  shall  be  made,  and  met 
down  for  tnaL 

Appeal  from  common  pleas  drcidt  court 
of  Barnwell  county;  J.  H.  Hudson,  Judge. 

Jamas ^. Davis,  {W.  A.  BoImantOi  coon- 
b^,)  tor  appcUant.  J.  J.  Browa,  for  re- 
spondents. 

SnrpsoN,  0.  J.  This  was  a  prooaeding 

commenced  by  the  plaintiff  to  enforce  aa 
alleged  agricultural  lien  on  thecropaofthe 
defendants.  The  crops  were  sedsecl  by  the 
sheriff  under  awarrant  Issued  by  the  clerk 
of  the  court,  and,  being  sold,  the  proceeds 
were  held  subject  to  the  decision  of  Hie 
court  upon  an  Issue  raised  by  tbe  defend- 
ant, "that  the  amount  claimed  by  tbe 
plaintiff  was  not  Justly  due  htm,  tai  ac- 
cordance with  the  latter  part  of  section 
2398.  Gen.  St. "  This  issue  waa  tried  before 
his  honor.  Judge  Hudson  ;  and,  it  appear- 
ing that  the  paper  upon  which  It  was 
claimed  that  an  agricultural  Hen  had  been 
executed,  and  npon  which  the  warrant 
had  been  Issued,  was  signed  only  by  tbe 
defondauts,  his  honor  held  **  that  the  ^aln- 
tiEf  was  estopped  from  recovering  under 
the  Bald  Hens  any  advances  other  than  tlie 
amount  due  for  rent,  and  held  that  the 
1  ien  s  were  absolu  tely  void ,  u  pon  t  he 
ground  that  the  plaintiff  bad  failed  to  sign 
tile  same."  The  plaintiff  offered  proof 
that  he  bad  fully  executed  hiscuntractsfor 
advances  on  his  part,  which  was  ruled  !»• 
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competent.  His  honor  rMtrlctliiB  the  hny 
to  the  qoeatlon  of  rent*  and  the  Jnry  hav- 
toond  $200  for  the  plaintiff  for  rmt, 
jadffmentwaa  entered  ther^or;  and  the 
plaintiff  appealed  as  to  the  otherqaeetloQ, 
InTolvlng  the  adrancee  made  under  the 
alleged  aarriealtnral  lien.  The  appeal  of 
plaintUI  la  founded  noon  three  icronnda, 
all^Fd  as  error:  (1)  BecanM  his  honor 
errraln  holding  luat  the  lien  contracta 
were  rold  because  they  were  not  signed  by 
the  plfUntlff.  In  other  words,  beeaoBe  hie 
honor  erroneously  held  that  an  agricnlt- 
oral  lien  contract  ehonld  be  signed  by  both 
parties.  (2)  Because  his  honor  erred  In 
rdusliut  to  aUowtestlmony  that  theplaln- 
tltt  had  fully  compiled  with  bis  part  of  tbe 
contract,  as  to  furnishing  the  sapplles. 
(8)  Admitting  tiiat  the  liens  were  void, 
yet  that  this  question  ^onld  have  been 
made  before  the  clerk  on  motion  to  vacate 
the  warrants,  which  not  having  been 
done,  it  was  now  too  late  to  raise  that 
question  on  the  Issue  of  Indebtedneso. 

As  to  theflrst  question,  the  act  of  assem- 
bly In  such  cases  pruridee.  In  terms,  that, 
to  constitute  an  agricultural  lien,  an 
agreement  In  writiiur  shall  be  entered  In  to, 
npecifylng  certain  tlilngB,--tfae  amount  of 
thelnteoded  advances  or  a  Umtt  beyond 
which  they  shall  not  go.  Gen.  St.  S.  C. 
1882. SS^7> 2840-  Now, wasthereanagree- 
inent  entered  Into  here,  in  writing?  An 
iiKreement  may  bedeflned  to  be  a  contract 
between  two  or  more  parUea,  etc.  Thus, 
it  requires  two  or  moreputleato  make 
an  agreement,  and.  while  an  agreement 
may  be  made  In  some  cases  orally  or  ver^ 
bally  and  wlthfiat  any  writing  by  ^ther 
party,  yet  we  do  not  see  how  one  could 

made  in  wrltlngunless  all  of  thepartles 
signed  it.  An  agricultural  Hen  is  a  atatu- 
toryprlvUege,and  connected  with  It  there 
•tre  importaot  rights,  and  some  stringent 
rales  and  r^nilatlons.  ankrown  to  other 
:ontracta;  and,  to  entitle  one  to  Its  bene- 
Its,  the  requirements  of  the  statute  must 
M  obserTed.and  when  the  act  provides.  In 
:erais,  that  the  agreement  should  be  In 
?vritlng,  the  courts  have  no  authority  to 
llsDenae  with  this  provision.  We  think 
lis  honor  was  correct  In  holding  that  the 
mper  in  question  did  not  comply  with 
:be  act. 

His  hoDor  having  held  correctly,  as  we 
:bink,  that  said  paper  was  void  as  an  ag- 
Icaltnral  lien  contract,  be  was  correct, 
lIso,  in  ruling  out  the  testimony  offered  by 
he  plalntlft  that  he  had  furnished  the  snp- 
illes  called  for.  Had  this  been  an  action 
o  recover  a  debt  contracted  by  the  de- 
endant  for  goods  and  supplies  furnished, 
ucb  evldODce  would  have  been  relevant 
.nd  competent,  but  such  whs  not  the  rhar- 
.cter  of  the  action.  On  the  contrary,  it 
vBM  a  special  proceeding  provided  bystat- 
ite  for  the  recovery  of  a  debt  ot  a  certain 
baracter,  and  the  plaintiff  was  confined 
o  that  proceeding.  This  disposes  of  the 
pcond  ground  ot  appeal. 

Next,  as  to  the  third  ground,  should  the 
pfendant  have  been  held  estopped  from 
.ttacklng  the  alleged  agricultural  con- 
raet  for  the  reason  that  hofalled  to  move 
o  vacate  the  warrant  of  seizure  before  the 
Irrk?  A  warrant  of  neliure  maybe  va* 
ated  or  discharged  by  the  officer  Issuing 


It  apon  one  ol  two  grounds,  where  they 
exist:  Ffnt,  for  Irresrularity ;  and, secoad, 
for  improvidence.  The  difference  between 
these  causes,  as  we  said  in  Monday  v.  ti- 
more,  27  S.  C.  129,1b  this:  "  An  attachment 
is  irregularly  issued  when  it  appears  upon 
the  face  of  the  proceedings  that  there  is 
no  ground  for  the  attachment;  In  other 
words,  where  the  affidavit  falls  to  contain 
the  conditions  upon  which  the  law  an- 
thoilses  such  a  proceeding. "  It  Is  Improv- 
Idently  Issoed  when  the  conditions  neces- 
sary are  stated,  but  they  are  untrue,  which 
tact  being  shown  by  the  dtfendant,  the  at- 
tachment meybedissolved.  Ivyv.Caston, 
21  8.  C.  68S.  Each  of  these  causes  presup- 
poses. In  the  case  of  an  agricultural  lien, 
a  valid  contract  to  that  end ;  and  the  mo- 
tion to  discharge  Is  based  upon  something 
debon  said  contract,  and  not  upon  the 
contract  Itself.  The  affidavit  in  this  case 
does  not  appear  In  the  record,  but  we  sup- 
pose that  it  contained  all  that  was  neces- 
sary Ut  authorize  the  clerk  to  Issue  the 
warrant  of  seizure,  and  consequently  the 
defendant  made  no  motion  to  dissolve  It; 
but  this  does  not.  as  we  think,  preclnde 
the  defendant  from  d^ending  the  Issue 
which  he  has  now  raised.  The  act  pro- 
vides that,  after  the  seizure  and  sale  of  the 
property.  If  the  party  to  whom  advances 
have  been  made  shall  within SOdays  there- 
after g^ve  notice  that  the  amount  claimed 
is  not  due,  etc.,  an  issue  shall  be  made  up 
to  try  tbak  oiMstlon.  The  question  In 
such  issue  Is  whether  the  amount  claimed 
Is  due  under  the  lien,  which,  of  course.  In- 
volves the  validity  of  the  lien.  See  the 
case  of  Warren  v.  Lawton,  14  S.  C.  476, 
which  Is  similar  to  the  case  at  bar,  and, 
we  think,  controls  it.  In  that  case  the 
Hen  had  been  executed  to  secure  a  debt  to 
a  third  party,  who  had  paid  an  old  debt 
for  the  lienor,  and  an  affidavit  by  tbellenor 
stating  this  fact  was  held  sufficient  to  raise 
the  Issue  required  by  the  statute  in  such 
cases;  the  court  saying,  through  Mr.  Jus- 
tice McIvbr:  "As  we  have  before  said,  the 
affidavit  required  of  the  creditor  before  he 
can  obtain  u  warrant  to  enforce  his  lien 
must  be  regarded  as  an  affidavit  to  the  ti- 
fect  that  the  amount  claimed  [to  be  due] 
Is  then  due  under  the  lien,  and  all  that  the 
debtor  Is  required  to  do  in  order  to  raise 
the  Issue  contemplated  by  the  act  Is  to 
deny  that  allegation."  This  denial  has 
been  made  here,  and  it  directly  involves 
the  validity  of  the  lien  contract,  and  not 
merely  whether  the  warrant  of  seizure  was 
Issued  Irregularly  or  Improvldently,  which 
qneetlon,  nad  it  been  Involvwl,  It  Is 
true,  might  hare  bem  made  before  the 
clerk. 

There  is  no  conflict  between  the  case  ot 
Johnstone  v.  Manlgault.  13  S.  C.  40S.  and 
the  positions  hereinabove.  That  case  sim- 
ply decided  that  when  the  debtor  preter- 
mitted his  opportunity  of  attacking  the 
warrant  before  the  clerk  on  the  ground  of 
^ther  irregularity  or  Improvidence,  and 
raised  the  issue  of  indebtedness,  as  the 
act  provided,  he  could  not  on  that  Is- 
sue fall  back  on  either  of  these  grrounds, 
bat  must  stand  or  fall  on  the  question 
raised,  to-wit.  Indebtedness.  Here  the 
debtor  does  not  attempt  to  raise  either  Ir- 
r^ularity  or  improvidence.    H$^  simply 
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denies  tbat  he  owee  anytblDC  nnder  the 
lien  claimed ;  and  he  sustaJcs  this  denial 
by  showlngtherelB  no  legalllen,  because  the 
agreement  was  not  signed  by  both  parties, 
as  required  by  the  act.  Jt  Is  tbe  Jadgment 
of  this  court  that  the  Jadgment  of  tat  cir- 
calt  court  be  affirmed. 

WUvKst  and  McGowan,  JJ.,  eoncar. 


Mbteb  v.  MarshaUj. 
(Suprame  Cknutcf  -^^^^^  ^^irvlttia. 

Amuupbit— Etidbno— AooouiiT»— Sbttlbkbit. 

1.  "Whore  there  Is  a  controversy  abont  the 
Tklidlty  and  effect  of  a  MtUeniMit,  and  there  la 
evidenoe  tending  to  prvn  that  itwas  made  under 

mli'twlM  end  coercion,  it  is  not  error  for  the  court 
to  refuse  to  exclude  from  the  Juiy  the  question  of 
whether  or  not  such  settlement  fs  concluslTe  be- 
tween the  parties  as  to  the  matters  Included  there- 
in. 

9.  A  case  in  which  it  is  held  that  the  court 
florred  in  denying  the  motion  of  the  defendant  to 
ODclude  fRnu  the  Jory  so  much  of  the  plelntiS's 
erideooe  as  related  to  certain  specified  oharaes  in 
the  account  sued  on,  but  that  it  did  not  err  In  re- 
fn£in«  to  exclude  all  the  plainUfl's  eTidenoe. 
(SuUalmi  by  the  Court.) 

Error  to  circait  court,  Ohio  county. 

W.  W.  Arnett,  for  plaintiff  In  error. 
Sobert  WbltBt  Q.  L,  Ovtnzuer,  and  B.  B. 
JJoveneTt  for  defendant  In  error. 

Sntbbr,  p.  Action  of  aasampatt  by 
Thomas  Meyer  asalDSt  Walter  Marshall 
In  the  circuit  court  of  Ohio  county.  The 
declaration  contains  the  common  couuts 
only,  and  demands  the  sum  of  ttf70.80. 
The  Itemized  account  filed  with  the  decla- 
ration shows  that  the  plalntin's  claim 
consists  In  part  of  certain  articles  of  per- 
sonal property  sold  to  the  defendant,  and 
In  part  for  work  done  and  money  paid  for 
the  defendant  In  driving  and  repairing 
the  entry  In  a  certain  coal-mine.  The  case 
was  tried  by  jury  on  the  Iseue  of  non  as- 
sampBit,  and  there  was  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $H20.  This  writ 
of  error  was  obtained  by  the  defendant. 

Altar  all  the  evldCTce  tor  the  plaintiff 
had  been  Introduced,  tbe  defendant  moved 
the  court  as  follows :  Firsts  to  strike  out 
all  tbe  evidence  of  tbe  plalnHtf;  aeeond,  to 
strike  out  the  evidence  of  tbe  plaintiff  as 
to  certain  Items  embraced  In  tbe  settle- 
ment; and,  t/ijrd,  to  strike  out  the  evi- 
dence of  the  plaintiff  relating  to  a  number 
of  Items  of  the  plaintiff's  account  specified 
In  the  motion.  Including  all  the  charges 
for  driving  mtry  In  tbe  coal-bank.~wbTcb 
several  motions  the  court  overruled,  and 
tbe  defendant  excepted.  Tt  la  insisted  by 
the  plaintiff  In  error  that  the  action  of  the 
court  In  overruling  said  motions,  and 
each  of  them,  was  erroneous. 

All  the  plaintiff's  evidence  Is  certified  In 
tbe  record,  and  It  appears  tber^rom  tbat 
the  defendant  was  the  owner  of  a  tract  of 
land  near  the  town  of  Fulton,  in  Ohio 
county,  and  tbat  the  children  of  Oeorge 
W.  Nichols  owned  anothertract  adjoining 
that  of  tbe  defendant;  that  both  of  said 
tracts  contained  coal,  and  that  an  entry 
had  been  driven  for  some  distance  Into 
the  Nichols  land,  In  tbe  direction  of  the 
land  of  the  defendant,  from  wblcb  rross- 


entrles  bad  been  driven,  and  tbeeoal  made 
accessible  by  said  entries  removed  from 
said  Nichols  land.  The  said  coiUeay  was 
known  as  the  "Fulton  Coal-Bank ;  and. 
In  order  to  reach  the  coal  on  the  defend- 
ant's land  from  tbe  mouth  of  said  bank. 
It  was  necessary  to  extend  themain  enti?, 
starting  near  Fulton,  and  munlng  in  a 
north-easterly  direction  for  some  distance, 
and  then  continue  It  In  tbe  same  direction 
Into  the  land  of  the  d^oidant.  Before 
this  main  entry  bad  been  extended  to  the 
defendant's  land,  be  and  A.  J.  Clarke,  as 
trustee  for  the  Nichols  ctaDdim,  on  July  1. 
1876,  entered  Into  a  written  contract 
whereby  Clarke  leased  the  said  coal-bank 
and  NlcholH  land  to  the  defendant,  for 
the  tenu  of  10  years,  upon  a  speclflvd  rent- 
al orroyalty.  In  said  contractltis  provid- 
ed that,  In  working  said  coal-bank,  the 
lessee,  Marshall,  maydrlve  the  main  eaatry 
forward  into  thecoal  belonging  to  Nichols, 
and  use  said  main  entry  for  the  purpose 
of  bringing  coal  out  of  his  (the  detend- 
ant's)  land,  and  that  ddendant  te  to  pro- 
tect said  main  entry  by  leavlns  aoffirieot 
pillars  to  support  tbe  root,  and  to  ke^lt 
In  good  working  order  and  repair.  After 
making  this  tease  tbe  defendant  took  pos- 
session ol  the  premises,  and  mined  coal 
therefrom  antdl  April  6, 1881,  at  which  date 
be  entered  Into  a  writt^  contract  of  lease 
with  the  plaintiff,  Meyer,  wherry  the  de- 
fendant, subject  to  all  the  conditions  and 
provisions  contained  In  the  aforesaid  con- 
tract with  Clarke,  trustee,  leased  to  the 
plaintiff  the  right  of  mining  and  dl^ng 
coal  In  the  said  property,  leaaed  by  the 
defendant  from  Clarke  as  aforesaid,  for  the 
term  of  five  years,  upon  a  fixed  royalty. 
The  said  contract  provides  tbat  the  said 
Meyer  shall  operate  only  soeh  portion  of 
said  coaUbank  as  the  said  Manhall  shall 
from  time  to  time  Indicate,  and  In  such 
manner  as  he(MarBhall)maydIreet;  *and 
the  said  Meyer  agrees  to  build  all  chutes 
and  tracks  outside,  and  to  pay  one-half 
of  all  expenses  for  all  repairs  that  may  at 
any  time  be  needed  at  any  place  npon  any 
part  of  the  property  used  or  enjoynd  by 
blm,  excepting  the  main  entry*  also  tor 
one-halt  of  ^1  expenses  nl  procuring  and 
maintaining  a  due  supply  ot  air,  and  to 
keep  the  aforesaid  premises  In  good  order 
and  repair,  and  to  so  mine  and  dig  that 
there  shall  be  no  unnecessary  wasteor loss 
of  coal."  At  the  time  this  lease  was  made 
to  the  plaintiff,  the  defendant  had  drives 
the  main  entry  from  the  point  wbwe  It 
terminated  at  the  time  the  Qarl»  lease 
was  made,  tai  1876,  through  the  NIebcA 
land,  and  beyond  Into  his  own  land,  to 
where  tbe  coat  bad  been  removed  from  his 
own  land  by  an  entry  commencing  near 
tbe  Top  mill,  on  tbe  opposite  side  nf  the 
hill,  and  running  In  an  opposite  direction. 
These  two  entries  were  connected  by  a 
room  so  tbat  a  person  could  pasa  from  tiM 
one  to  the  other;  and  a  short  distance 
back  from  the  place  where  said  two  en- 
tries terminated,  and  about  tbe  point 
where  the  Fulton  entry  crosses  theUne  be- 
tween the  defendant  and  the  Nichols  land, 
the  defendant  had  commenced  and  driven 
for  a  short  distance  an  entry  at  nearly  a 
right  angle  to  tbe  Fulton  entry,  alonx  the 
line  between  tbe  lands  gt  the  ^telttaant 
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and  inebols.  rannlng  In  an  euteriy  direc- 
tion, so  that,  whun  cuDtlnued,  It  would 
come  out  at  what  Is  known  as  "Stackyard 
Hollow. "  This  lapt-mentloned  entry  was 
parallel  to  a  nnmber  ol  similar  entries 
which  had  been  driven  from  the  main  en- 
try, between  it  and  the  month,  at  Fulton, 
fur  the  purpose  ol  taktog  the  coal  out  of 
the  NlcbolB  land;  and  all  the  coal  had 
been  taken  ont  of  said  land  made  accessi- 
ble by  these  cross-entries,  and  they  bad 
been  abandoned.  This  was,  as  near  as  It 
can  be  explained  wlthont  a  diafcram,  the 
sltnatlon  and  condition  of  this  coal-bank 
and  leased  premises  In  April,  1881,  the  time 
when  tfaf  aforesaid  contract  was  made  be- 
tween the  plaintiff  and  defendant.  The 
plalntlll  then  took  possession  of  the  prem- 
ises leased  tohlm.andheandthedetendant 
continued  to  mine  coal,  the  plaintiff  tak- 
ing coal  from  the  Nichols  land,  and  the  de- 
fendant from  his  own  adjoining  land,  botb 
of  them  using  the  main  entry  coming  out 
at  Fulton  for  taking  out  their  coal;  and 
tiiey  each,  also,  used  theStaekyard  Hollow 
entry,  mnnlng,  as  before  stated,  on  the  line 
between  the  premises  operated  by  the  plain- 
tiff and  defendant,  respectively,  the  plain- 
tiff opening  rooms,  and  removing  tlie  coal 
from  the  south  side  of  this  entry,  and  the 
defendant  from  his  owuland,on  the  north 
aide.    As  these  parties  continued  their 
opwattons,  they  extended   and  Anally 
drove  this  common  entry  through  to  Its 
exit  at  Stackyard  Hollow,  in  order  to  get 
the  coal  on  eitherslde  of  It,  and  to  procure 
air  and  drainage.  The  evidence  for  the 
plaintiff  tends  to  prove  that  he  paid  one- 
balf  of  the  cost  and  expenses  of  drlviag  the 
Bald  Stackyard  Hollow  entry,  and  tor 
draining  and  Keeping  the  same  In  repair; 
that  he  wcui  conened  to  hla  honee  with  a 
broken  leg  for  1ft  months,  and  during  that 
time  the  greater  part  of  said  work  was 
done,  and  he  ptdd  for  the  one-half  thereof, 
either  by  the  direction  or  apon  the  orders 
of  the  defendant ;  that  he  knew  said  work 
-was  being  done  when  he  paid  for  the  same, 
bat  afterwards  ha  found  that,  by  the  con- 
tract of  lease,  this  woili:  should  hare  been 
done  or  paid  for  by  the  d^endant;  and 
then  he  brought  tbts  action,  In  part,  for 
the  recovery  of  the  expenses  so  mistakenly 
paid  by  hira.  On  croHS-examlnation  the 
plaintiff  himself  testified  that  he  and  the 
defendant  had  two  settlements,— the  first 
In  Septemtier,  1882,  and  the  second  in  Feb- 
roary,  1884. 

As  the  first  settlement  was  bdore  the 
origin  of  nearly  all  the  items  charged  in 
tbe  plaintiff's  account,  it  is  unnecessary 
to  dwell  upon  It.  The  second  settlement, 
bowever,  occurred  subsequent  to  the  date 
of  all  tlie  charges  in  the  account  sued  on; 
bot  It  appears  that  only  a  part  of  the 
Items  sued  on,— much  lees  than  one-half,— 
was  embraced  in  said  settlement.  In  re- 
spect to  the  character  of  this  settlement, 
tbe  plaintiff  testified  that  It  was  forced 
upon  him  at  a  time  when  be  was  sick,  and 
inc&pable  of  doing  business ;  that  he  took 
no  part  in  said  settlement,  but  merely 
Bobmltted  to  the  acts  done  by  the  defend- 
ant, who  made  out  tiieltemson both  sides, 
and  atruck  a  balance,  and  compelled  the 
plaintiff,  in  his  disabled  condition,  and 
asainst  hla  protest,  to  give  his  notes  for 


tiie  balance  so  ascertained  by  the  defend- 
ant to  be  due  from  him,  the  plaintiff.  It 
Is  proper  to  add  here  that,  while  such  Is 
the  testimony  of  the  plaintiff  In  regard  to 
said  settlnmeoit,  there  are  other  state- 
ments and  facts  in  his  testimony  which 
tend  to  a  different  conclusion  as  to  the 
character  ol  said  settlemunb.  But,  taking 
the  testimony  lor  tbe  plaintiff  aa  a  whole^ 
we  cannot  say,  as  a  quesUon  of  law,  that 
the  settlement  was  of  such  a  character  as 
to  estop  or  preclude  the  plaintiff  from  as- 
sailing it.  In  all  cases  \there  there  Is  a 
controversy  as  to  whether  or  not  a  full 
settlement  has  been  made  by  the  parties, 
the  question  whether  or  not  a  settlement 
was  in  fact  made  Is  one  for  the  Jury, 
and  not  for  the  court.  Vamer  v.  Core,  20 
W.  Va.  473.  It  follows,  therefore,  that  the 
court  did  not  err  In  refusing  to  strike  out 
the  plaintiff's  evidence  relating  to  the 
items  embraced  in  tbe  alleged  settlement; 
and  it  also  follows,  as  a  further  and  nec- 
essary consequence,  that  the  court  did 
not  err  In  reusing  to  strike  out  all  ol  the 
plaintiff's  evidence. 

The  only  remaining  Inquiry  Is,  did  the 
court  err  in  reluslng  to  strike  out  the  evi- 
dence of  the  plaintiff  relating  to  the 
chai*ges  in  the  plaintiff's  account  for  driv- 
ing entry, etc.?  The  solution  of  this  ques- 
tion involves  tbe  true  interpretation  of 
the  contract  of  lease  ol  Apifl  6, 1881,  be* 
tween  the  plaintiff  and  defendant.  In  as* 
certaining  the  meaning  ol  this  contract, 
we  most  consider  the  Instrument  Itself, 
and  the  situation  and  circumstances  of 
the  parties  and  the  subject-matter  at  tbe 
time  the  contract  was  made.  In  other 
words,  we  must  put  ourselves  In  the  posi- 
tion that  the  parties  then  occupied,  so 
that  we  may  fully  understand  the  lan- 
guage of  the  contract  as  understood  by 
them,  and  apply  It  to  the  subject  and  pur- 
pose of  the  written  Instrument.  At  that 
time  thed(4endant,  under  hlscontract  with 
Clarke,  had  driven  the  main  entry  entirely 
through  and  b^ond  the  Nichols  land, 
and  was  mining  coal  both  from  hta  own 
and  tbe  Nichols  land.  For  this  purpose, 
he  had  not  only  driven  said  main  entry, 
but  had  started  a  cross^try  from  It,  in 
the  direction  of  Stackyard  Hollow,  on  or 
near  the  line  between  him  and  Nichols. 
On  the  north  side  of  this  entry  was  the 
land  and  coal  of  the  defendant,  and  on 
the  south  side  was  the  land  and  coal  of 
Nichols.  This  being  the  situation  and  Bnr> 
roundlngs  of  the  parties,  they  provided  in 
their  contract  that  each  party  was  to  pay 
one-half  of  all  expenses  for  repairs  needed 
on  any  part  of  the  property  used  by  them, 
excepting  the  main  entry.  Now,  the  im- 
portant question  Is,  what  did  they  mean 
by  tbe  words  "tbe  main  entry?"  The 
only  entry  completed  at  that  time  was 
the  entry  from  Fulton  to  Its  terminus  be- 
yond tbe  Nichols  land.  The  Stackyard 
Hollow  entry  had  at  that  time  been  driven 
but  a  sbort  distance;  and  it  is  a  different 
entry  from  the  other,  because  it  is  not  a 
continuance  of  that  entry,  butadlstluct 
andseparateentry.drlven  at  right  angles, 
and  away  from  said  old  entry.  It  Is  plain 
that  the  entry  running  back  from  tbe 
month  at  Fulton  Is  a  main  entry.  It  was 
the  entry  from  which  all  the  other  cro8»> 
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entriflB  had  been  drivMi,  and  oat  ot  which 
all  the  coal  mined  In  that  bank  bad  been 
taken.  It  was  the  entry  from  which  the 
Stackyard  Hollow  entry  had  been  started, 
and  over  and  through  which  the  parties 
wunld  have  to  take  out  all  the  coal  they 
expected  to  mine  In  the  Stackyard  HoUow 
entry.  This  was  certainly  a  main  entry; 
and  if  the  Stackyard  Hollow  entry  was 
also  a  main  entry,  as  claimed  by  the  plain- 
tiff, then  there  were  two  main  entries. 
The  contract,  however,  refers  to  only  one 
main  entty.  Its  language  le,  **  excepting 
the  main  entry,"  not  the  main  entries. 
Taking  all  the  facta  and  circumstances 
surrounding  the  parties,  It  seems  to  me 
Clear  that,  when  tn^y  used  the  phrase"  the 
main  entry''ln  the  contract,  they  Intended 
the  entry  running  back  from  Fulton,  and 
that  they  did  not  mean  the  cross-entry 
running  in  the  direction  of  Stackyard  Hol- 
low, which  is  entirely  a  different  entry, 
and  one  that  had,  at  the  time  the  con- 
tract was  made,  been  driven  but  a  short 
distance.  The  Fulton  entry  being  then, 
*  the  main  entry.**  which  the  contract  ex- 
empts the  plaintiff  from  aiding  to  keep  In 
repair,  and  he  having  bound  himself  to 
pay  one-half  nf  the  expenses  for  all  other 
work  and  repairs  needed  on  any  part  of 
the  property  used  or  enjoyed  by  him,  it 
was  proper  that  he  should  pay  the  one- 
half  ol  the  expenses  necessarily  or  propei^ 
ly  Incurred  In  opening  and  keeping  In  re- 
pair the  Stackyard  Hollow  entry.  Conse- 
qpentlythe  court  ahonld  have  sustained 
the  motion  of  the  defendant  to  exclude  the 
evidence  of  the  plaintiff  relating  to  the 
driving  and  repalrlpg  of  said  Stackyard 
Hollow  entry,  and  It  erred  in  refusing  to 
do  so.  For  this  error  the  Judgment  o?  the 
ctrcolt  court  most  be  reversed,  the  verdict 
of  the  Jury  set  aside,  and  the  case  remand- 
ed for  a  new  trial. 

Enqobb,  Bbannon,  and  Lmus,  JJ.,  eon- 
cnrred. 

Babtlbtt  t.  Bastlbtt. 
0upnme  Court  qf  Ammtt      W«A  FfrgMa. 

AnimnSTBATOB*8  DkkD— RkOITAL  OV  AlTTHOaiTT 
— Vbviwb's  Lnv— FuEADixa. 

1.  Where  a  party,  deacribing  hlauelf  as  ad- 
mlnlstrBtor  of  A.  B.,  sold  and  conveyed  a  tiact 
of  land  to  a  punduser,  reserring  a  vendor'B  lien 
npon  the  face  of  the  deed  to  secore  a  portion  of 
the  porohaae  money,  it  is  not  necessary  to  the 
validity  of  the  deed  that  suoh  administrator 
ahonld  recite  his  power  and  autborlly  to  sell  said 
land  on  tlte  faoe  of  the  deed,  bat  it  ia  regarded  as 
the  better  practice  to  do  so. 

S.  To  a  bill  filed  by  snoh  administrator  to  en- 
force snoh  vendor's  lien,  in  wliich  he  alleges  the 
sale  and  convey aoce  of  a  tract  of  land  to  a  pur- 
cluuier,  and  that  there  is  a  balance  of  the  pur- 
chase money  for  said  land  remaining  unpaid,  to 
secure  the  payment  of  which  a  vendor's  lien  was 
reserved  by  lum  on  the  faoe  of  said  conveyance, 
which  was  with  ffenoral  warranty,  wtilch  deed  of 
conveyance  and  Qie  bond  evidencing  the  amount 
of  purcliaae  money  remaining  anpald  are  «Ehibit> 
ed  and  made  part  of  said  hiU^  a  demnrrer  filed 
the  defendant  will  not  be  snit^ned,  for  the  rea- 
son that  said  plaintiff  does  not  show  by  his  said 
bill  under  wliat  authority  he  sold,  ana  in  what 
right  he  became  invested  with  the  title  to  said 
land. 

(SyOabiu  by  As  CMirt) 


Appeal  from  drcalt   court,  Hanison 

county. 

7*.  w.  Baniaon,  for  appellant.  J.  J. 
DuriB,  for  appellee. 

English,  J.  This  was  a  suit  In  equity 
brongh  t  by  Jed  W.  Bartlect,  administrator 
of  John  Ryan,  deceased.  In  the  drcnlt 
court  of  Harrison  county,  for  the  purpose 
of  enforcing  a  vendor's  lien  against  a 
tract  of  land  situated  In  said  i^unty  con- 
taining 276)t(  acres,  which  the  plaintiff  al- 
leges in  his  bill  he  sold  to  Job  0.  Bartlett, 
who  Is  made  defendant  In  said  suit.  The 
plaintiff  exhibits  a  copy  of  the  deed  execut- 
ed by  blm  to  the  defendant  lorsald  tract  of 
land  as  part  of  Us  UU,  from  which  it  ap- 
pears that  theconslderatlon  for  said  tract 
of  land  was  98.388.81,  $1,000  at  which  was 
paid  In  hand,  and  for  the  residue  the  de- 
fendant executed  his  notes  with  good 
personal  security,  payable  In  three  equal 
Installments,  bearing  Interest  from  the 
16th  day  of  April,  1N84,  the  date  af  said 
deed ;  and  a  vendor's  lien  was  reserved  on 
the  face  of  said  deed  to  seeare  their  pay< 
ment.  It  also  appears,  by  a  recital  on  the 
face  ot  said  deed,  said  land  was  sold  after 
having  been  advertised  In  the  Clarksburg 
l*iews  for  four  consecutive  weeks  after  said 
administrator  had  executed  his  bond  as 
such,  said  Job  Q.  Bartlett  being  the  high- 
est bidder,  at  the  front  of  the  court-bonse, 
on  the  7tb  of  April,  1884.  The  plalotUf  fur- 
ther allied  in  his  bill  that  the  del«ndant 
had  paid  allotsald  notes menttonedlnaald 
deed  but  the  last,  and  that  be  had  made 
sundry  payments  on  that;  so  that  on  the 
8d  day  of  April,  1S88,  there  remained  due 
on  that  day,  on  said  note,  $267.27;  and 
plaintiff  also  exhibited  said  note,  with 
the  credits  thereon  Indorsed  as  part  of  his 
said  bill ;  that  the  defendant  was  pat  In 
possession  of  said  tract  of  land  at  the 
time  of  said  sale,  and  has  since  retained 
the  possession  thereof,  enjoying  the  rents 
and  profits  thereof ;  and  he  prayed  that 
said  vendor's  lien  might  be  enforced.  The 
defendant  appeared  at  rules  on  the  first 
Monday  In  May,  1889,  and  demurred  to 
plaintiff's  bin,  which  was  set  down  for  ar- 
gument, and  at  the  May  term,  1889,  the 
matters  ol  law  arising  on  said  demurrer 
were  argued,  and  on  consideration  said 
demurrer  was  nustalned  by  the  court,  and. 
the  plaintitta  declining  to  ask  for  leave  to 
amend  his  said  bill,  the  same  was  dls- 
mlraed,  from  which  decree  the  plalntUI  ap- 
plied for  and  obtained  this  appeal. 

The  action  of  the  court  In  snstalnnig  the 
defendant's  demurrer,  ami  dlsmtaalnjc  the 
plaintiff's  bill,  Is  assigned  as  error.  It  Is 
contended  by  counsel  for  the  appellee  that 
the  plaintiff's  bill  Is  defective  because  It  does 
nut  show  on  its  face  under  what  author- 
ity the  plaintiff  sold  said  tract  of  land,  or 
how  or  In  what  right  he  became  Inveat- 
ed  with  title  to  said  land,  so  as  to  be  able 
by  any  sale  or  conv^vance  to  Impart  title 
to  a  purchaser.  Can  the  defendant  aue- 
cessTully  intorpoee  this  objection  by  way 
of  demurrer?  It  appears  from  the  bill  and 
exhibits  that  the  xale  under  which  the  ap- 
pellee acquired  his  deed  was  made  on  the 
16th  day  of  April,  1884,  at  public  auction, 
at  the  front  door  of  the  court-house  of 
Harrison  connly,  aftei*  ait4Ulrerttsement 
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(or  (oar  weeks  In  the  Clarksbnrs  Newe, 
«ald  appellee  being  ttae  blgbeat  biddw  lor 
the  same ;  and,  in  pnrBnanee  of  said  sale, 
the  deed  exhibited  with  plalntlfTs  bUl  was 
executed,  contatnlnff  corenanta  a(  general 
warranty,  and  was  accepted  by  the  ap- 
pdlee,  and  placed  apon  record,  and  the 
notes  (or  the  d^errcd  payments  of  the  pur- 
chase money,  with  good  personal  securi- 
ty, were  executed  aud  delivered  to  the 
plaintilf,  and  all  of  them  have  been  paid, 
with  the  excmtlon  of  a  portion  ol  tbe  last 
one,  and  the  defendant  must  take  notice  of 
the  recitals  in  said  deed.   Pomeroy,  In  his 
Equity  Jarisprndence.  (volaine  2,  ^9S0,) 
says:  " The constmctive  notice  arises, not 
only  from  recitals,  references,  and  other 
similar  statements  of  fact,  but  also  from 
tbe  cbaractw  and  description  of  the  paiv 
ties  to  a  deed  or  other  Instrument  of  title. 
A  porctaaser  may  thas  be  charged  with  no- 
tice of  tbe  rights  heid  by  third  persons 
from  tbe  fact  that  they  are  joined  as  par> 
ties  to  a  conveyance,  or  from  the  charac- 
ter or  description  of  them  appearing  in 
the  instrument,  as  married  women,  trus- 
tees) administrators,  executors^  and  the 
like.  The  im  mediate  partlea,  grantor  and 
grantee,  mortgagor  and  mortgagee,  by 
whom  and  to  whom  the  instrument  is  di- 
rectly executed,  have,  of  course,  a  notice 
of  everything  which  it  contains. "  In  this 
case  the  appellee  purchased  from  Jed  W. 
Bartlett,  describing  himself  as  administra- 
tor of  John  Byan,  deceased,  after  tbe 
aame  had  been  advertised  byaaldBart^ 
lett  lor  loor  successive  weeks  as  saeh  ad- 
ministrator at  a  sale  made  at  public  aor- 
lion,  and  executed  and  delivered  tbe  bond 
exhibited  with  the  plaintiff's  blU,  and 
made  to  said  Jed  W.  Bartlett,  administra- 
tor of  John  Byan.  decensed,  and  accepted 
from  him  the  deed  exhibited  with  the  bill, 
containing  a  covenant  of  general  wan*an- 
t^.   Under  these  clrcumstcmces  alleged  in 
the  bill,  and  nndenied  by  any  answer,  bat, 
on  the  contrary,  admitted  by  the  demur- 
rer, this  court  will  presume  either  that  ttae 
plalntlD  in  making  said  salewas  acting  as 
administrator  with  the  will  annexed  of  the 
estate  of  John  Byan,  deceased,  and  was 
duly  and  property  authorized  to  make  sale 
of  Bald  land,  or  that  he  was  selling  the 
Hame  as  his  IndWidnal  property,  using  the 
words  "administrator  of  J.  W.  Bartlett," 
memily  BM  fleaeiiptio  peraoam.   It  is  true, 
as  contended  by  counsel  for  tbe  appellee, 
-tbat  the  bill  on  its  face  does  not  show 
afflrmatlyely  under  what  antbority  the 
plaintiff  sold  the  tract  of  land  purchased 
hy  the  appellee.  He,  however,  selected  the 
party  with  whom  he  contracted  for  tbe 
land,  and  acc^ted  from  him  a  general 
warranty  of  the  title,  and,  so  far  as  ap- 
pears from  any  pleading  in  the  cause,  be 
baa  aince  the  date  of  said  deed  enjoyed  the 
fall  benefit  of  his  said  purchase  without 
blndrance  or  eviction.   It  Is  true  that  the 
plaintiff  signed  said  deed  with  the  words 
**  administrator  of  John  Byan,  deceased," 
aumexed  to  hbi  signature,  bat  these  words 
xnlsrlit  be  regarded  merely  as  deaorlptto 
pcrson»;  bnt,  whether  the  contract  was 
niade  with  Jedediab  W.  Bartlett  in  his 
character  as  personal  representatlye  or 
fn  bla  Individual  capacity,  the  fact  still 
remains  that  the  contract  was  made,  the 


bond  executed  for  the  purchase  money, 
ttae  deed  with  general  warranty  was  ac- 
cepted, and  the  rmdor's  Hen  reserved.  It 
Is  not  the  province  of  tbe  court  to  make 
contracts  for  parties,  but  to  enforce  them, 
or  construe  them  when  questions  are 
raised  as  to  their  intention  or  validity  by 
proper  pleadings.  The  demurrer  filed  In 
this  case  must  be  considered  as  admitting 
thefacts  above  stated  In  r^ard  to  the  pur- 
chase o[  said  tract  of  land,  the  convey- 
anceof  the  same,  and  tbe  manner  In  which 
tbe  purebase  mon^  was  secured.  The 
appellee,  howerer,  contends  that  the  blU 
should  have  gone  farther,  and  shown 
"  under  whatautbority  the  plaintiff  sold,  or 
how  and  In  what  right  he  beccune  invest- 
ed with  title  to  said  land  so  as  to  be  able 
to  Impart  title  to  a  purchaser.**  This 
question,  however,  does  not  arise  upon 
demurrer.  By  tbls  course,  the  appellee 
raised  no  question  as  to  the  right  of  tbe 
plaintiff  to  B^l  and  convey  the  land,  or  as 
to  the  validity  of  the  title  acquired  by  him 
under  said  purchase,  and,  It  said  question 
were  properly  raised  by  the  demurrer,  we 
find  that  this  court  has  held  la  the  case 
of  Smith  r.  Hemilng,  10  W.  Ta.  600,  point 
6  of  t^e  syllabi».tnat,'*bi  making  a  deed 
in  exeeation  of  or  In  parsuance  of  a  power, 
it  Is  not  always  necessary  to  recite  tbere> 
in  the  power,  but  It  Is  the  bett«-  and  safer 
practice  to  do  so."  In  the  opinion  of 
the  court,  (page  6811,)  which  was  delivered 
by  Hathonp,  J.,  he  quotes  from  Perry  on 
Trusts,  f  volume  2,  $  611  c.,*)  as  follows : "  Tbe 
intention  to  execute  a  power  will  suffi- 
ciently appear  (1)  whea  there  is  some  ref- 
erence to  the  power  In  the  Instrument  of 
axeentlon;  (2)  when  there  Is  reference  to 
the  property  which  Is  the  snbiect-matter 
on  which  execution  of  the  power  Is  to  op- 
erate; and  (8)  when  the  luBtrument  of  ex- 
ecution would  have  no  operation,  but 
would  be  utterly  Insensible  and  absurd,  if 
it  was  not  the  execuUon  of  a  power." 
He  also  qnotes  from  the  fourth  volume  of 
Cruise's  Digest,  p.  168.  as  follows:  "An  In- 
strnment  may  operate  as  a  revocation 
and  appointment,  without  any  recital  or 
mention  of  the  power ;  (or,  if  tbe  act  done 
be  of  such  a  nature  that  It  can  have  no 
operation  unless  by  virtue  of  ttae  power, 
the  law  will  resort  to  the  power,  and 
thereby  give  validity  to  the  instrament, 
upon  the  principle  that  qaando  noD  valBt 
quod  ago  vt  &sfo  vaJeatquantana  ralerepo- 
test;'  referring  to  Bradlsh  v.  Uibbs,  & 
Johns.  Cb.  551;  Andrews  v.  Emmot,  2 
Brown,  Cb.  top.  pp.  284,  286,  side  p.  800. 
And  he  farther  says:  "Thecaseot X>ock- 
wood  V.  Stnrdevant,  6  Conn.  878,  seems  to 
beto  tbecontrai7,  but  I  think  that  the 
wdght  of  authority,  as  well  as  of  reason, 
is  against  It.  The  deed  In  the  case  at  bar 
is  made  by  the  executor  as  such,  and  we 
may  well  and  pi-operly  look  to  the  will  for 
the  power  to  sell  and  convey  as  executor; 
and,  If  the  will  contains  the  power  or  au- 
thority to  sell  the  land  as  executor,  It  Is 
not  essential  to  tbe  validity  of  tbe  deed 
that  It  should  recite  the  power  and  au- 
thority on  its  (ace;  It  Is  doubtless  the  bet- 
ter practice  to  do  so. "  So,  In  tbe  case  un- 
der consideration,  unless  we  r^ard  the 
words  added  to  the  name  of  Jededlah  W. 
Bartlett  as  merely  deaoiiptio  Miaoam,  the 
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deed  would  appear  to  have  been  made  by 
one  without  authority,  anlem,  looking  to 
therecltals  of  the  deetl,  wemust  presume  It 
was  made  and  executed  by  htm  as  admln- 
letrator  wltb  the  wfll  annexed,  and  must 
look  to  the  will  tor  thepoWbr  to  sell ;  but, 
88  before  stated,  the  defendant  In  error 
cannot  by  demurrer  raise  the  question  as 
to  the  right  of  plalDtltt  to  enforce  the  ven- 
dor's Hen  reserved  on  the  face  of  said  deed 
after  bavlngmade  the  contract  and  accept- 
ed the  deed  under  the  clrcometances  ad- 
mitted by  said  demurrer.  I  am  therefore 
of  opinion  that  the  rourt  below  erred  In 
sustaining  tbe  defendant's  demorrer.  and 
In  dismissing  the  plaintiff's  bill,  and  the 
decree  complained  of  must  be  reversed, 
and  tbe  cause  remanded  to  the  circuit 
eonrt  of  Harrison  counly  lor  Inrtber  pro- 
ceedings to  be  had  Uierebi,  and  tbe  appel- 
lee must  pay  the  costs  of  this  appeal. 

Sntdbb,  p.,  and  Braiwon  and  Lixua. 
JJ.,  conenma. 

BBionrrr  v.  Jackson  et  at 
(Aomme  Cfemtef  Ajg^it^^  Wttt  V¥yMa. 

jrin>aiBiip— SsTTnro  Asnis — Sttsfxibs. 
An  action  wu  brought  In  1876  in  the  oonn- 
I7  court.  Two  years  thereafter,  It  wu  tnuis- 
ferred  to  the  drcait  court.  No  order  except  oon- 
tinnanceswu  made  init  after  inch  tnnafer.  The 
Judge  of  said  dmoit  oonit  could  not  t^reslde  «t 
the  trial,  and  In  1887  the  plaintiff,  In  the  absence 
oCtba  dumdant  and  his  ooiuisel,  caused  a  spet^l 
]adge  to  be  electnA ;  and,  without  the  knowledge 
of  uie  defendant,  the  case  was  tried,  and  a  verdict 
and  lodgment  rendered  for  the  plaintiff.  The  de- 
fendant, being  notified  of  such  indgment,  moved 
the  court  to  set  the  same  aside  Because  of  the 
facts  above  stated;  and  npon  his  afBdavit,  alleg- 
ing surprise,  and  tbe  full  payment  of  the  debt 
sued  on,  the  circuit  court  set  aside  the  judgment, 
and  awarded  the  defendant  a  new  triaL  Held 
no  error. 
{SyUalnu  bv  the  Court.) 

Error  to  clrcnlt  court,  Lewis  county. 
Lewb  Bennettf  tor  platntill  In  error. 

Bntdbr,  p.  Action  of  debt  by  J.  M .  Ben- 
nett, commissioner,  c^alnst  E.  J.  Jackson 
and  Joseph  Hltehell  on  their  single  btlls 
executed  by  the  defendants  to  the  plaintiff 
for  $71.88  each,  and  all  dated  September 
80,  1888,  and  payable,  respectively,  one, 
two,  and  three  years  after  date.  The  ac- 
tion was  commenced  January  2,  1876,  In 
the  county  court  of  Lewis  county,  and  on 
December  7, 1877,  was  transferred  to  the 
circuit  court  of  said  county,  where,  on 
March  19, 1887,  the  samewas  tried  bylnry, 
and  a  verdict  and  Judgment  entered  for 
the  plaintiff  for  $177.99  and  costs.  On 
March  'JS,  1887,  during  the  same  term,  tbe 
detendantsappeared.and  moved  the  court 
to  set  aside  the  verdict  and  Judgmen  t,and  in 
support  of  their  motion  filed  the  aflSdavlt 
of  Joseph  Mitchell,  which  motion  tbe 
plaintiff  resisted,  and  filed  his  counter- 
affidavit,  and  thereopon  the  court  set 
aside  said  verdict  and  Judgment  upon  tbe 
payment  of  costs,  which  was  done,  and 
the  plaintiff  excepted;  and  to  reverse  the 
sold  order,  and  the  order  granting  the  de- 
fendants a  new  trial,  the  plafntHf  ob- 
talned  this  writ  of  error. 


Tbe  only  question  before  this  court  Is 
whether  or  not  the  court  erred  Insetting 
aside  Its  Jndgmoit,  and  granting  a  new 
trial,  upon  the  facts  and  clreamstances  ap- 
pearing In  the  record.  The  aiBdavit  of 
Joseph  Mitchell  states  that  the  debt  sued 
on  has  been  fully  paid;  that  he  placed 
the  money  with  which  to  pay  the  full  bal- 
ance due  thereon  in  the  bands  of  Presley 
Maclntyre,  and  he  believes  said  Macln> 
tyre  pdld  tbe  same  to  Caleb  BoggeBS.  tlw 
authorizedattomeyfortbeplalntltt;  that, 
shortly  after  the  Institution  of  tfalsactloo, 
affiant  employed  Qeurge  J.  Arnold  and 
Henry  Brannon  as  his  attorneys  to  defend 
the  same :  tha  t  since  that  time  said  Bran- 
non bad  been  elected  Judge  of  the  eleventh 
clrcnlt,  which  Included  the  county  of  Lew- 
is, and  that  said  Arnold  had  removed 
from  Weston,  but  oceairionally  attended 
tbe  circuit  court  of  said  county :  that  said 
action  bad  never  been  pressed  for  trial  by 
the  plaintiff,  but  had  been  permitted  to 
sleep  on  tbe  docket  for  years;  that  tbe 
affiant  attended  the  court  a  number  of 
times,  but  the  case  was  generally  continued 
on  the  motion  of  the  plalntUf;  tfaat'Sald 
Brannon,  the  Judge  of  said  eonrt*  baving 
been  his  coansel,  could  not  preside  at  the 
trial,  and  affiant  had  no  notice  or  Idea 
that  a  special  Judge  would  be  elected,  and 
a  trial  of  said  case  had,  in  tbe  absence  of 
himself  and  his  counsel,  and  that,  as  soon 
as  he  learned  of  the  trial,  be  proceeded  to 
Weston  at  once  to  defend  his  rigbta. 
Affiant  flies  as  a  part  of  his  affidavit  the 
deposition  of  said  Presley  Maclntyre.  In 
which  the  said  Maclntyre  deposes  tbat, 
about  the  year  1862  or  1868,  he  paid  to 

Slalntiff's  attorney  50  odd  dollars  tor  E. 
.  Jackson  and  Josf^ph  Mitchell,  the  same 
being  the  balance  in  full  of  the  last  note 
for  land  sold  by  tbe  plaintiff  as  commls> 
stoner  to  said  Jackson  and  Mitchell.  The 
platnttff,  J.  M.  Bennett,  in  his  eonnter^ffl- 
davlt.  states  that  he  bad  his  witnesses 
present  at  several  terms  of  the  court,  but 
the  case  could  not  be  tried  because  Henry 
Brannon,  the  Judge  of  the  eonrt,  conld 
not  preside  on  Its  trial,  and  that  the  case 
was  shoved  aside  for  other  business,  al- 
though tbe  plaintiff  was  ready  to  try  It, 
and  frequently  asked  for  the  eteetlon  of  a 
special  Judge  to  try  tbe  case.  Affiant  de> 
nies  that  the  debt  sued  on  was  fully  paid, 
or  that  any  payment  bad  been  made  tberfr- 
on  except  what  was  admitted  by  bim.  al* 
lowed  thedefendantson  tbetrial.  There^ 
ord  shows  that  this  action  was  com- 
menced more  than  twelve  years  before  It 
was  tried ;  that  after  itwastranaferred  to 
the  circuit  court,  in  1877*  there  was  no  or- 
der made  in  tt  except  orders  of  continn- 
ance;  and  that  but  one  continuance  was 
made  on  themotlon  of  thedefendant8.and 
no  order  of  any  kind,  so  far  as  the  record 
shows,  was  made  in  it  for  nearly  four 
years  prior  to  the  time  at  wblrh  the  Judg- 
ment complained  of  was  rendered.  Tlw 
case  was  tried  by  W.  E.  Litbly,  who  was 
at  the  time  elected  by  the  bar.  In  the  ab- 
sence of  the  defendants  and  their  counsel, 
as  a  special  Judge  to  try  this  particular 
case.  It  seems  to  roe,  under  the  special 
and  peculiar  circumstances  of  this  case, 
that  the  circuit  court  did  not  errtn  setting 
aside  the  Judgment,  and.  ffrantlag  the  de- 
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tendanta  a  new  trial.  We  donot  Intend  to 
be  UDdentood  as  lioldlne  tbat,  If  this  case 
had  tieen  prosacnted  with  reasonable  dlU- 
gence  by  the  plaintiff,  and  had  been  tried 
by  the  conrt  without  the  Interposition  of 
a  special  ]ndge,  we  would  sustain  the  ac- 
tion of  the  circuit  conrt.  But,  the  plaln- 
tlfl  taarlnff  allowed  the  case  to  sleep  npon 
the  docket,  and  the  r^nlar  Jadge  of  the 
court  being  dlbqualifled  to  try  It,  we  can- 
not say  tbat  tt  was  the  duty  of  tbedtfend- 
anta  to  be  constant  In  tbelr  attendance 
npon  the  eonrt,  when  they  knew  tbat 
there  could  be  no  trial  until  some  proceed- 
ing: out  of  the  usual  eonrse  was  had  In  r&- 
pect  to  the  conrt.  Under  the  eircnm- 
stance,we  think  tbatthederendantsmtsht 
reaaonably  taaye  expected  that  some  inti- 
mation or  notice  would  have  been  given 
them  by  the  plaintllf  of  bis  purpose  to  ap- 
ply for  a  apeclal  judge  to  dlspoae  of  this 
stale  case. 

But  there  is  another  reason  tor  afflrmlng 
the  action  of  the  circuit  court.  The  rec- 
ord shows  tbat.  In  addition  to  the  plea  of 
payment,  "the  defendants  filed  a  special 

i»lea  in  writing. "  This  plea  not  copied 
nto  the  record  before  ua,  but  it  is  reason- 
ably cwtaln,  from  other  entries  In  the 
caae,  that  tt  was  the  plea  of  the  statute  of 
Hmltatlons.  But,  whether  it  was  such  or 
not.  It  was  certainly  a  "special  plear'and 
It  also  appears  tbat  no  replication  was 
fliod  to,  or  Issne  Joined  on,  this  plea.  The 
Jury  were  sworn  to  try  the  issue;  and  in 
nnmeroos  cases*  both  in  Virginia  and  this 
■tate.  It  has  been  decided  that  a  Judgment 
altered  upon  the  verdict  of  a  Jury  sworn 
to  try  the  tasne  Joined,  when  no  issue  Is  in 
fact  Joined,  or  where  there  were  more  than 
one  plea,  and  no  Issue  had  been  Joined  on 
someone  of  such  pleas, such  Judgment  will 
for  tbat  reason  only  be  set  aside  by  the 
appellate  court.  Many  of  these  casee  are 
cited  In  Buffner  v.  HUl,  21  W.  Ya.  on  page 
m.  For  the  foregoing  reasons  the  Jndg- 
ment  of  the  drenit  conrt  Is  alBnned. 

EHOura  and  Lucas,  JJ.,  eonenned. 
Bbahnon,  J.»  not  Hitting. 


State  v.  Barmbtt. 

(Supreme  Cowrt  of  Appeals  of  West  Ftrointo. 
June  1890.) 

CAXBTiaa  WhAPONS— JUBTinCATIOX— BviDBKCS. 

L  A  mere  conditional  threat  of  violence  by 
one  person  tomxds  another,  unaccompanied  by 
any  act  or  oondnct  on  the  part  of  the  party  mak- 
ing such  threat  evincing  a  design  to  do  violence 
to  the  other  pcnmi,  wiU  not  Justify  the  cairyiiw 
of  a  revolver  mkler  seotlon  7,  o.  U&,  Code  1887. 

&  It  ianotenou^to  Jwtifycanylnff  such  re- 
volver for  a  penoD  to  prove  1^  hlnuelfor  others 
that  he  bad  good  cause  to  believe,  and  did  be- 
lieve, that  he  was  In  danger  of  death  or  great 
bodily  harm  at  t^he  hands  ox  another,  but  he  must 
show  the  facts  and  circomstanoes  on  which  snob 
belief  Is  basedf  in  <»n3er  that  the  jury  may  deter- 
mine  i^iether  the  defendant  believed,  and  had 
goed  eaDseto  b^eve,  that  he  was  In  such  danger. 

&  Veer  of  harm  from  a  dog  will  not  JortUy 
oanriag  a  revolver. 

4  A  United  Statu  mail  oarrior,  merely  be- 
cause he  is  moh,  has  no  rii^t,  nadcr  eidd  stnite, 
to  carry  a  revolver. 

iSyUcUnu  by  ^  Court) 

Error  to  circuit  court,  Jackson  county. 


Warren  Miller  and  C.  E.  Hogg^  for  plain- 
tiff In  error.  AUked  Caldweu,  Atty.  Oen., 
for  dofoidAnt  In  error. 

Bbannon,  J.  Kendall  Bamett  was  In- 
dicted In  thedrcnltcourt  of  Jackson  coun- 
ty, in  Angnst,  1889,  for  nnlawtully  carry- 
ing a  revolver,  and  a  Jury  was  waived, 
and  the  case  tried  by  the  court,  which 
found  him  guilty,  and  passed  Judgment 
against  him  tor  $25  fine,  to  which  he  ob- 
tained this  writ  of  error.  He  asslgna  as 
error  tbat  the  dreult  court  erred  m  find- 
ing him  guilty,  and  rendering  Judgmaat 
against  him.  The  bill  of  exceptions  shows 
that  the  defendant  admitted  that  he  had 
within  one  year  next  before  the  finding  i>f 
said  indictment,  and  within  said  county 
of  Jackson,  carried  a  revolver;  and  the 
state  b««  rested  Its  case.  The  defendant 
then  proved  by  himself  the  following  facts : 
That,  at  all  timea  when  be  carried  said 
revolver,  he  was  a  mall  carrier  In  the 
said  county;  that,  as  such  mall  carrier.  It 
was  his  duty  to  carry  the  United  States 
mall  from  the  post-offlce  In  the  village  of 
Cottagevllle.  in  said  eoun^«  to  the  rail- 
road near  said  vlllnge;  that  be  was  re- 
quired to  make  four  trips  each  day  wllh 
said  mall;  that  defendant,  and  also  one 
James  Scott,  lived  In  said  village;  that 
the  aald  Scott  lived  by  the  aide  of  the  pub- 
He  road,  along  which  defendant  was  com- 
pelled to  travel  In  carrying  said  mall  aa 
aforesaid;  that  aald  James  Scott  had, 
during  the  time  defendant  carried  said  re- 
volver, avidousandduigerouadog,  which 
bad  frequently  attacked  defendant  while 
passing  along  the  road  with  said  mall, 
and  had  driven  defendant  from  the  said 
public  road.  Defendant  also  proved  that 
before  he  carried  said  revolver  the  said 
James  Scott  had  been  mad  at  him,  and 
had  threatened  to  beat  and  whip  him,  and 
to  have  his  blood.  If  defendant  killed  his 
(Bcott*B)  dog;  that  aald  Scott  had  so 
threatened  defendant  personally,  and  also 
to  other  persons,  who  had  communicated 
aald  threats  todefendant.  Defradant  also 
proved  that  be  was  at  the  time  aforesaid 
a  quiet  and  peaceable  citlien,  of  good 
character  and  standing  In  the  community 
in  which  he  lived,  and  that,  at  the  time  he 
carried  said  revolver,  he  had  good  cause 
to  believe,  and  did  t)dleve,  that  he  was  In 
danger  of  death  or  great  bodily  harm  at 
the  hands  of  said  Jamea  Scott,  and  from 
said  dog.  and  tbat  he  was.  In  good  faith, 
carrying  said  revolver  In  edt-defense,  and 
for  DO  other  purpose  whatever;  that  said 
dog  had  never  bitten  defendant,  and  that 
defendant  passed  said  Scott's  at  otiber 
times  when  not  carrying  the  mall,  but 
that  he  carried  no  weapon  except  when 
carrylngthe  mall.  And  the  defendant  also 

proved  by  Bamett,  another  witness, 

that  the  aald  dog  was  dangerous  and 
vicious ;  that  he  had  seen  aald  dog  attack 
said  Kendall  Bamett,  defendant,  while  on 
the  public  road  carrylngtbemall,  and  that 
said  Jamea  Scott  bad  aald  In  witness' 

greaence  that  he  (Scott)  would  beat  de- 
mdant  to  death  If  defendant  did  not  pay 
over  certain  money  which  had  been  bet ; 
and  that  witness  had  communicated  these 
threate  of  aald  Scott  to  df4endant.  De- 
fendant further  proved  by  himself  that  he 
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had,  after  tiie  salA  ttareata  of  aald  Scott, 
applied  to  one  D.  W.  Bhodea,  a  }n8tice,  for 
a  peace-warrant  for  Bald  Hcott,  and  that 
Bald  Bhodra  adTined  him  not  to  take  euch 
warrant.battogetalongrwittioatit;  and 
also  proved  by  himself  that  he  bad  carriod 
Bald  revolver  only  when  engaged  In  carry- 
ing the  mall  as  aforesaid,  and  that  be  did 
not  carry  It  at  other  times,  although  said 
Scott  lived  near  bim.  And  the  defendant 
farther  proved  by  D.  W.  Bhodes  that  be 
(said  Rhodes)  was  at  the  time  aforesaid, 
and  l8,  a jDsnce of  the  said  county;  that 
he  resided,  and  docB  now  reside,  at  the 
Bald  village  of  Ck>ttagevllle ;  that  said  de- 
fendant, some  time  in  the  summer  of  1888, 
applied  to  blm,  as  justice,  tor  a  peace-war- 
rant for  saldJamesScott;  that  be  did  not 
Issue  auch  warrant,  bat  told  defendant  to 
try  and  get  along  without  It,  ae  be  and 
Scott  were  neighbors;  that  on  the  4th  day 
of  July,  1888,  he  heard  a  difficulty  near  the 
poBt-offlce  In  Cottagevllle;  that  on  going 
there  he  saw  defendant  and  said  Scott, 
(said  Scott  seemed  to  be  under  the  influ- 
ence of  wblsky,)  and  that  he  and  dtfend- 
ant  wereqnarrellng;  that  defendant  came 
to  wltnees,  and  said  that  he  (defendant) 
was  not  able  to  fight  Scott,  and.  It  said 
Scott  pushed  on  him.  (defendant,)  that 
defendant  would  hurt  him,  and  said  to 
witness.  **Tf  you  don't  believe  It,  look 
here, "  and  showed  witness  a  revolver,  and 
that  witness  advised  defmdant  to  take  his 
revolver  home,  or  be  might  get  Into 
tronble,  and  that  defendant  then  stcuted 
home;  that  defendant  and  Scott  were 
quarreling  for  about  20  minutea.  And, 
theaebeiuffall  tbefactsadmlttedorproved 
on  the  trial  of  said  indictment  on  either 
Bide,  on  consideration  thereof  the  court 
found  the  defendant  guilty,  and  aaaesBed 
his  fine  at  f  25. 

The  fact  of  the  carrying  of  the  weapon 
Is  admitted.  Has  the  def^dant  eatab- 
llsbed  a  defense?  A  craeetlon  presented 
Itself  to  my  mind  as  to  bow  tbts  bill  of  ex- 
ceptions sboald  be  r^arded  as  to  that 
feature  stating  that  it  was  proved  that 
defendant  was  a  quiet  and  peaceable  cltl- 
sen,  and  had  good  cause  to  believe,  and 
did  believe,  that  be  was  in  danger  of  death 
or  grreat  bodily  harm  at  the  hcuids  of  said 
8cott.--wbether  It  should  be  treated  as 
certifying  those  matters  as  facte  proven  In 
the  opinion  of  the  court,  or  simply  as  a  re- 
cital of  the  evidence  of  the  defendant  him- 
self, at  least  as  to  bis  tearandcauseoffear, 
If  not  as  to  his  character:  but.  looking  at 
the  structure  of  the  bill,  I  conclude  that  it 
la  to  be  treated  as  certifying  evidence,  not 
a  certificate  of  facta,  and  the  evidence  of 
the  defendant  aa  tothat  matter.  It  Is  not 
enough  for  the  defendant  to  state  or  show 
by  other  witnesses  the  general  proposition 
that  he  bad  good  cause  to  believe,  and  did 
believe,  that  he  was  In  danger,  tor  that  Is 
merdy  opinion  or  inference  drawn  from 
the  facts  by  the  witness;  but  it  roust  be 
shown  what  were  the  facts  constituting 
the  baali  or  ground  of  the  defendant's  be- 
lief, so  that  It  may  be  determined  by  the 
}nrj  or  court  whether  there  existed  cause 
to  Imphre  fear,  and  whethar  the  defttid- 
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BDt.  as  a  reasonable  man,  eonld  have 
feared.  ViewtDgthls  bill  aaezhlbltlDs  the 

evidence,  we  hold  that  the  evidence  does 
not  show  that  dtfendaat  had  good  cause 
to  fear  death  or  great  bodily  barm  at  the 
bands  of  Scott.  Kendall  says  he  carried 
the  revolver  only  when  carrying  the  mall, 
though  Scott  lived  near  him.  This  abows 
that  he  had  no  real  fear  of  Scott. 

The  threats  made  by  Scott  ware  condi- 
tional, and  ajipear  Insuttlclent  to  inspire 
any  serlons  ground  of  tear.  He  threat- 
ened, according  to  defendant's  own  evi- 
dence, to  beat  and  wbip  the  defendant, 
and  have  bis  blood,  if  he  killed  hla  dog, 

not  absolutely ;  and,  according  to  

Bamett.  be  threatened  to  beat  defendant 
to  death  if  he  did  not  pay  over  certain 
money  which  had  been  bet.  It  la  not 
shown  that  the  dog  was  killed,  or  wheth- 
er or  not  the  money  was  piUd  over.  •  These 
are  mere  Idle  threats  or  bravado.  Not  a 
single  act  of  violence,  or  attempted  vio- 
lence, on  Scott's  part,  appears ;  and. 
though  a  quarrel  Is  shown.  It  la  not 
proved  that  Scott  did  or  said  anything 
special  in  It,  bnt  the  character  and  details 
of  the  quarrti  are  not  given.  A  mere 
threat,  standing  Isolated  and  alone,  while 
admissible  in  evidence  In  defense  as  an 
item  of  evidence,  Is  not  sufficient  to  estab- 
lish good  cautie  on  the  part  of  the  ddend- 
ant  to  fear  death  or  harm,  especially  a 
conditional  or  idle  threat,  wholly  unat- 
tended by  any  act  or  conduct  of  the  de- 
fendant manifesting  a  deelgn  to  do  the  de- 
fendant harm,  or  carry  the  threat  Into  ex- 
ecution, within  the  true  meaning  of  sec- 
tion 7,  c.  148.  Code  1887.  If  such  were  the 
ruling  of  the  courts,  it  woald  largely  rob 
this  useful  statute  of  the  beneflclai  effect  It 
was  intended  to  accomplish  In  the  pre- 
servation of  lite  and  the  public  peace.  We 
cannot  reverse  the  finding  and  judgmmt 
of  the  court  belownnless  It  plainly  appear 
that  the  finding  Iserroneons.  Something, 
too,  must  be  accorded  to  the  opinion  of 
the  }ud^e,  who  saw  the  witnesses  face  to 
face,  and  could,  better  than  we  can.  Judge 
of  their  credibility.  Dudleys  v.  Dadleys,  3 
Leigh,  4S6,  and  In  opinion  In  Mitchell 
V.  Baratta,  17  Orat.  452.  Bat,  admitting 
all  that  the  defendant's  presentation  ct 
the  caae  tends  to  show.  It  ahowa  an  in- 
sufficient defense. 

We  do  not  think  any  tear  which  the  de- 
fendant may  have  felt  from  injury  from  a 
dogconstltutes  any  Justification  for  carry- 
ing a  revolver.  The  statute  specifies  sev- 
eral exceptions,  hot  this  Is  not  one  of  them. 
The  car^uI  speclflcatlon  of  particular  ex- 
ceptions In  the  statnte  shows  that  others 
were  not  Intended.  The  statnte  should 
not  be  frittered  awsy  by  the  Introduction 
of  such  exceptions. 

We  do  not  think  the  defendant's  posi- 
tion as  a  mall  carrier  gave  falm  the  right 
to  carry  a  revolver,  under  the  clause  giv- 
ing officers  charged  with  the  execution  of 
the  laws  of  the  state  the  right  to  carry 
certain  weapons.  Jadgmcnt  aiBrroed. 

Shtsbb,  p.,  and  KNOuaa  and  Lnua,  JJ^ 
concnrred. 
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S«ATB  T.  Fare. 
(AtpmM  Court  of  Appeals  of  West  Flroinfa. 

IMTOXKUTIKO  LlQnORS— SlUtS  TO  DBVNXABD. 

To  mata)  a  aalooo-keepar  liable  to  ponisb- 
ment  under  the  provialona  of  section  16,  c.  88^  Code, 
fm  sellinff  sptrltaous  liquor  to  a  penoii  In  the 
habit  of  drinking  to  intoucatlon,  It  Is  not  neoea- 
aary  that  be  should  know,  or  have  reason  to  be- 
lieve, that  such  person  waa  In  ttM  habit  of  drink- 
ing to  intoxloation. 
(SvUobiw  liy  the  CtoMrl) 

Error  to  dreult  eonrt,  CabeH  county. 

A/ftvd  Caldwell,  Atty;  Gen.,  lor  plalntlfl 
In  error.  Z.  T.  Vlnsoa  and  L.  D.  tor 
defendant  In  error. 

Snydcr.  F.  bdktment  In  the  drcnlt 
court  iif  CabeU  county  asralnet  J.  8.  Farr. 
for  a  misdemeanor.  Tbe  case  waa  tried 
by  juty,  and  a  verdict  and  Judgment  ren- 
dered  for  the  defendant,  and  the  state 
brought  this  writ  of  error.  The  Indict- 
ment charged  that  the  defendant,  having 
a  state  llcenee  to  eell  splritaons  Uqnore  at 
his  saloon  in  the  eity  of  Hnntlngton,  **  on 
Jawtnlly  and  knowingly  did,  at  his  said 
saloon,  wfAl  and  give  ench  splritaons  itq- 
nors  *  *  *  to  one  Millard  I.allance,  he, 
the  said  Lallance,  then  and  there  being  in 
the  habit  of  drinking  to  Intoxication;  and 
he.  the  said  Farr,  then  and  there  had  rea> 
son  to .  believe,  and  well  knew,  that  said 
Lallance  was  then  and  there  in  the  habit 
of  drinking  to  intoxication."  etc.  The 
state  proved  that  the  defendant,  at  bis 
saloon  In  the  city  of  Hontington,  within 
one  year  before  the  flndlng  of  BeAd  Indict- 
ment, did  sell  to  said  Millard  Lallance  two 
drinks  of  whisky  on  two  different  days, 
and  also  proved  that  said  Lallance  was 
at  that  time  a  person  who  was  in  the 
habit  of  drinking  to  Intoxication,  and  had 
been  of  sacfa  habit  for  at  least  two  years 
prior  to  the  finding  of  said  Indictment. 
The  defendant  tben  proved  that  he  did 
not  know,  at  the  times  hesold  aaiA  whisky 
to  said  Lallance,  that  he  was  a  person 
who  was  in  the  habit  of  drinking  to  in- 
toxication; that  he  had  no  cause  to  be* 
lieve  him  to  be  each  person ;  that  be  (said 
Farr)  had  lived  in  said  dty  only  a  short 
time  before  said  sales,  and  knew  bat  lew 
of  its  people.  EUQd  wasnot  acquainted  with 
said  Lallance.   The  state  asked  the  conrt 
to  instruct  the  Inry,  in  substance,  that,  if 
tbey  believed   the  deiendtuit    had  sold 
whisky  to  Lallance,  as  set  ont  In  the  evi- 
dence, and  that  said  Lallance  was  a  per- 
son who  was  In  the  habit  of  drinking  to 
Intozleatton,  "then  the  Jury  should  find 
the  delMdant  guilty,  although  they  may 
further  find  from  tbe  evidence  that  the  de- 
fendant did  not  know  at  tbe  time  that  said 
ILallance  was  a  person  who  was  In  the 
habit  of  drinking  to  intoxication,  and  had 
no  caasa  to  so  believe.  **  Tbe  courtrtfused 
to  a^ve  this  innmction,  and  the  state  e& 
eepted. 

The  only  qneetlon  presented  tor  tbe  de- 
elelon  of  this  conrt  Is  whether  or  not,  un- 
der the  provisions  of  ourstatnte,a  licensed 
liquor  seller  orsaloon-keeperls  guilty,  and 
liable  to  punishment,  where  he  sells  splr- 
ItnoDS  liquor  to  a  person  in  the  habit  of 
drinking  to  IntoxlcatloD,  evm  though  he 
T.ll8.B.no.  17—17 
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df>eB  not  know,  and  has  no  reason  to  be- 
lieve, that  such  person  has  such  habit. 
The  language  of  the  statute  is  as  follows; 
"If  any  person  having  a  state  license  to 
sell  spirituous  liquors  •  *  •  shall  sell 
or  give  any  such  liquors  or  drinks  to  tiny 
minor  or  person  of  unsound  mind,  or  to 
any  person  who  is  Into^catedat  the  time, 
or  who  is  in  the  habit  of  drinking  to  In- 
toxication, or  II  he  permits  any  person  to 
drink  to  intoxication,  when  he  knows  or 
has  reason  to  believe  such  person  Is  a 
minor,  or  of  unsound  mind,  or  Is  Intoxi- 
cated, or  is  In  the  habit  of  drinking  to  In- 
toxication, on  any  premises  under  bis  con- 
trol, •  •  •  he  shall  be  fined,  "etc.  Sec- 
tion 16,  c.  S2,  Code  1887.  The  law  Is  well 
settled  in  this  state  and  elsewhere  that, 
where  a  statate  commands  an  act  to  be 
done  or  omitted  which,  in  the  absence  of 
such  statate,  might  have  been  done  or 
omitted  without  culpability,  ignorance  of 
the  fact  or  state  of  things  contemplated 
by  the  statate  will  not  excuse  Its  viola* 
tlon.  State  v.  Cain,  9  W.  Ta.659:  State  v. 
Denoon,  81  W.  Va.  122,  6  S.  K.  Rep.  816; 
Barnes  v.  State.  19  Conn.  898  ;  8  Greenl. 
Sv.  8  21.  The  statute  under  consideration 
contains  two  separate  classes  of  otlenaes. 
The  first  relates  to  sales  of  liquors  or 
drinks  to  minors,  persons  of  unsound 
mind,  intoxicated  at  the  time,  or  In  the 
habit  of  drinklngto  Intoxication ;  and  the 
second  relates  to  permitting  any  such  per- 
sons to  drink  on  any  premises  controlled 
bythestiler.  The  words"  where  heknows, 
or  has  reason  to  bdleve,"  qualify  tbe  sec- 
ond class  only,  and  not  the  first.  Hence, 
It  Is  entirely  immaterial,  In  the  case  of  a 
sale  of  liquor  such  as  the  one  at  bar, 
whether  or  not  the  seller  knows  or  has 
reason  to  believe  the  person  to  whom  the 
sale  Is  madels  a  minor,  person  of  unsound 
mind,  intoxicated,  or  In  thehablt  of  drink- 
ing to  Intoxication ;  for,  wbetherheknows 
or  not,  he  Is  guilty  of  a  violation  of  that 
provision  of  tbe  statute.  But,  In  order  to 
constitute  the  offense  of  permitting  any 
such  person  to  drink  on  his  premises,  he 
must  do  so  knowing,  or  having  reason  to 
believe,  the  person  belongs  to  the  excluded 
class  of  persons.  This  construction  is  nec- 
essary to  srtve  any  effect  or  force  to  the 
action  of  the  legislature  In  amending  sec- 
tion 12,  c.  107,  Acts  1877,  as  was  done  by 
this  statute  in  1887.  It  follows,  therefore, 
that  the  court  erred  In  refusing  the  In- 
struction asked  by  the  state;  and  for  this 
error  the  Judgment  must  be  reversed,  the 
verdict  of  the  jury  set  aside,  and  a  new 
trial  awarded. 

Enoubb.  Bbanhon,  and  Lucas,  JJ..  eon- 
eunred. 


MacKjlt  v.  Ohio  River  R.  Co. 

Pambxossb— Bnonox^-AxmaAz.  to  Fat  Fass. 

1.  A  railroad  condnctor  may  demand  a  tlclcet 
as  evidence  of  a  passenger's  right  of  passage,  or 
on  failure  to  proanoe  it  may  demand  payment  of 
fare;  and  on  ndlnre  to  pay  It  may  lawfully  eject 
the  passenger  from  the  nain,  using  no  more  force 
than  neoessary. 

9.  If  a  passenger  pay  a  railroad  agent  tare 
Uk  a  oartaia  trin  and  by  mistake  i^tbe  affsnk  is 
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given  R  ticiket  not  answering  for  that  trip,  Init 
one  in  an  opposite  dlreotioQ,  and  the  conductor 
refuses  to  reoognize  anoh  tioket,  and  demands 
fare,  which  the  paasenser  tail*  to  p^,  ejection 
of  ttie  passenger  tram  the  train  witiiout  mmeces- 
asey  force  will  not  be  ground  of  action  against 
the  company  as  for  a  tort,  Init  the  action  may  and 
must  be  based  on  the  breaoh  of  the  oontntot  to 
oo&TQy  the  pMsengeiEt 

Luou,  J.t  dlMentlng. 

VSyUabut  by  the  Covni.) 

Error  to  clrcnit  court,  Ohio  county. 

F.  B.  Archer  and  Robert  Wblte,tor  plaln- 
tllt  in  error.  J.  O.  Pendleton,  for  defend- 
ant in  error. 

BuANNON,  J.  Tbls  was  an  action  of  trea- 
paes  on  the  case,  in  the  dnmltconrtolOblo 
eonntyt  bronj;bt  by  WlDfleld  S.  HaeKay 
agalmit  the  Ohio  Slver  Railroad  Company, 
resnltln^  In  a  verdict  and  Jndirnient  for  tbe 
plaintiff  lor  $689.17.  to  which  JndgmentthtB 
writ  of  error  was  sfranted  on  tbe  petition 
of  said  company.  An  inspection  of  tbe  dec- 
laration will  raise  the  question  whether 
It  states  a  cause  of  action  ex  contractu 
or  ex  delicto;  whether  it  iBlniustrampafton 
a  contract  for  transportation,  or  for  tort 
(or  the  ejection  of  the  plaintiff  from  n  car. 
It  avers  that  the  defendant  company  un- 
dertook and  promised, for  certain  hire  and 
reward  paid  to  it,  to  safely  and  securely 
convey  tbe  plaintiff  In  its  cars  from  tbe 
town  of  Bavenswood  to  Wbeeltug,  and 
back  BKaln  to  Bavenswood,  and  that  tbe 
plaintiff,  confiding  In  such  promise  and  un- 
do-taklng  of  defendant,  did  take  a  seat  as 
a  passenger,  In  tbe  defendant's  car,  and  was 
conveyed  to  Wheeling,  and  that  after- 
wards, still  confiding  In  such  promise  and 
undertaking  of  the  defendant,  he  took  a 
seat  as  a  passenger  ia  one  of  its  cars  Co  be 
conveyed  back  from  Wbeelliv  to  Bavens- 
wood ;  bat  the  defendant,  not  regarding 
its  promise  and  undertaking,  but  contriv- 
ing to  injure  tbe  plaintiff,  did  not  convey 
bim  from  Wheeling  to  RaveuBWood,  but 
neglected  and  refused  so  to  do.  Thus  far 
the  declaration  seems  to  be  based  on  the 
contract  of  conveyance  made  by  the  de- 
fendant, as  a  carrier,  with  the  plaintiff. 
Bat  It  tlien  immediately  avers  that.  In- 
stead of  so  conveying  thn  plaintiff,  the  de- 
fendant, by  Its  servants,  violently  and 
with  great  force  cansed  the  plaintiff, 
against  his  will  and  protMt,  to  be  ejected 
from  said  car,  and  to  be  pushed  and  burled 
from  It  upon  tbe  ground,  and  to  be  pre- 
\'ented  from  going  to  Bavenswood  ou  that 
day.  by  means  whereof  ha  was  compelled 
to  walk  a  long  distance  to  a  hotel,  was 
greatly  bumiliated  in  bis  fedtngs  and  hurt 
In  his  pride,  by  being  exposed  to  other 
passengers  on  tbe  car,  and  was  compelled 
to  remain  In  Wheeling,  from  his  business 
and  home,  and  to  pay  hotel  bills,  and 
spend  three  or  four  dollars  (or  telegrams 
sent  to  bis  wife,  to  allay  her  uneasiness 
on  account  of  bis  tallare  to  reach  borne 
when  ratpected,  and  to  spend  money  to 
purchase  a  ticket  to  reach  home,  and  to 
borrow  money  for  that  purpose,  and  that 
his  wife  was  ill,  and  her  alarm  from  his 
failure  to  reach  home  when  expected  in- 
jured her,  and  protracted  her  Illness,  caus- 
ing Iiim  to  pay  large  medical  bills,  and 
that  hia  bnslneM  was  duoaged  by  taitf  de> 
tentlon  from  home,  and  he  sustained  namer- 


oua  other  injuries,  to  bla  damage  810,000. 
The  most  of  this  matter  relates  to  the 
tort  of  ejecting  the  plaintiff  from  the  cars, 
and  looks  to  that  as  the  cause  or  grava- 
men of  the  action.  The  declaration  ttans 
contains  matter  based  on  the  contract, 
and  matter  based  ontiie  tort;  and  It  Is 
somewhat  difficult  to  say  whether  It  alms 
to  state  tbe  breach  of  die  contract  to  con- 
vey, or  the  tort  In  ejecting  him  from  tbe 
car,  as  the  gravamen  of  the  action.  But 
it  cannot  be  treated  as  doubleln  nature.  It 
mnstbe  classed  ^tber  as  an  action  ax  cod- 
traeta  or  ex  delicto.  The  writ  summons 
the  defendant  to  answer  an  action  of  tres- 
pass on  the  case,  and  tiie  declaration  de- 
nominates tbe  action  tm  trsapaas  on  the 
case;  and  I  conclude  to  r^ard  tbe  state- 
ment of  the  contract  ot  eonveyanca  aa  a 
passenger  as  matter  of  Inducement  explan- 
atory of  the  reason  of  the  plaintiff's  pres- 
ence on  the  car,  and  the  ejection  of  the 
plaintiff  from  the  car  with  force  and  arms 
as  the  gravamen  of  the  action,  and  ahaU 
treat  1^  action  as  trespass  on  the  case. 
This  claMlflcation  ot  the  action  te  necea. 
aary  in  passing  on  the  motion  to  exclude 
the  plaintiff's  evidence;  for,  If  we  regard 
the  declaration  as  in  assumpsit,  the  evi- 
dence would  go  to  sustain  the  action,  and 
the  motion  to  exclude  it  would  conse- 
quently be  overruled,  but.  it  we  regard  It 
as  in  ease,  the  evidence  is  not  sufflclMit  to 
sustain  the  action,  and  tbe  motion  to  ex^ 
elude  it  should  have  been  sustained. 
The  plaintiff's  evidence  shows  that  be 

Sarchased  from  the  defendant's  agent  at 
avenswood  what  was  t^arded  a  roond- 
trlp  ticket  from  Bavenswood  to  Wheeling 
and  return,  and  paid  97.85  for  it,  and  un- 
der It  went  to  wlieeling.  and,  whoi  he 
started  to  retora  to  Bavenswood,  (onnd 
that  hta  ticket  was  etamped  on  each  end 
from ''Bavenswood  to  Wheeling'*  instead 
of  being  stamped,  as  it  should  have  been, 
on  one  end  tor  passage  from  Bavenswood 
to  Whe^ing,  and  on  the  other  from  Whe^ 
tng  to  Bavenswood ;  that  he  did  not  no- 
tice the  mistake  when  he  purchased  the 
ticket,  and  first  noticed  it  when  he  board- 
ed the  train  at  Wbeelli^  to  retarn  to  Ba- 
venswood. Tbe  condnctor  on  tbe  train  to 
Wheeling  tore  off  one  end  or  coupon  ot  the 
ticket,  and  whtm.  on  his  retarn,  tbe  plain- 
tiff presented  fats  ticket  to  tbe  conductor, 
he  refused  to  receive  it  becaase  itcalled  tor 
a  passage  from  Bavenswood  to  Wheeling, 
not  from  Wheeling  to  Bavenswood.  and 
said  to  plaints :  ^Thls  ticket  la  no  good. 
Too  will  have  to  pay  your  fare,  or  get 
off.*— and  the  plaintiff  repUed,  *'I*B  be 
damned  If  Ido.^  The  conductor  polled 
the  bell-rope  to  stop  the  train;  and,  as 
the  train  was  stopping,  plaintiff  asked  the 
condDctor  what  was  the  matter  with  the 
ticket,  and  he  said  it  was  not  good.  The 
plaintiff  informed  him  that  be  bad  come 
up  on  it  tbe  day  before  with  Conductor 
Patrick;  and  tiie  condnctor.  Bice,  then 
said,  "He  gave  yon  the  wrong  rad,"  and 
said,  further,  '*you  will  have  to  pay  your 
fare. "  Plaintiff  then  said  to  him  that  be 
had  no  money,  and  that,  if  the  conductor 
had  given  him  the  wrong  end  ot  the  ticket, 
it  was  a  mistake,  and  It  did  not  cost  any 
more  to  take  him  back  than  to  bring  him 
vp.  to  wfaieh  Oondactor|Uce  repUed,  "It 
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don't  make  a  damn  bit  of  dltterence,**  and 
that  plaintiff  mast  pay  fare  or  get  ott. 
When  tlie  train  stopped ,  the  plalntTlf  said : 
"II  I  setoff  here,  aumebody  will  have  to 
pay  for  It.  I  want  to  get  borne  on  thla 
train."  Plaintiff  says  he  then  got  off  the 
train  down  upon  the  street  In  the  city  of 
Wheeling.  He  further  says:  "Of  coarse 
the  passengers  coald  not  hear  what  was 
said  between  the  conductor  and  myself, 
and  they  did  not  know  what  I  was  pat  off 
for." 

There  is  no  act  of  trespass  shown  by 
this  evidence.  There  Is  not  the  slightest 
evidence  of  force  or  violence  used  by  any 
of  the  defendant's  employes  upon  the 
plaintiff.  He  was  not,  as  allied  In  the 
declaration,  Tlolently  and  with  great  force 
ejected  and  pushed  and  hurled  from  the 
car,  but  walked  from  it  bimselft  without 
the  slightest  battery  or  assault  upon  his 
person.  He  does  not  himself  say  so,  and 
otherevldencee  make  Itqnlte  clear  that  no 
force  or  violence  was  ased.  The  evidence 
does  show  a  breach  of  the  company's  con- 
tract to  convey  the  plaiatifl  as  a  passenger, 
or  an  agreement  to  sell  a  different  ticket, 
but  not  a  trespass  for  which  an  action 
baBed  on  a  tort  can  be  maintained.  It  is 
simply  the  case  of  a  refusal  and  failure  to 
carry  out  Us  coutract  of  conveyance,  for 
which  an  action  of  trespass  on  the  caBe,ln 
assumpsit  based  on  that  contract,  might 
be  maintained.  The  mere  manner  of  his 
expuMon  wonld  not  snstain  the  action  as 
one  based  on  tort.  The  plaintiff's  evi- 
dence la  that  the  conductor ''^talked  sliort" 
to  htm,  and  he.  to  the  conductor,  and, 
when  he  was  presenting  his  views  as  to 
the  validity  of  the  ticket,  the  conductor 
9ald,  "It  don't  make  a  damn  bit  of  differ- 
ence, "—that  he  had  to  get  off  or  pay  fare. 

In  the  late  case  In  the  supreme  conrt  of 
^Corth  Carolina,  (Rose  v.  Ballroad  Co.,  11 
3.  E.  Rep.  S28,)  an  action  for  putting  plain- 
tiff and  her  husband  off  a  train.  It  ap- 
peared that, th^rtlcketnot being  stamped 
3B  required,  the  conductor  told  the  hus- 
band they  must  pay  fare  or  get  off,  and 
afterwards,  at  the  next  station,  said,  in  a 
l^rusque,  decided  manner:  "This  is  H.,  if 
yoa  are  going  to  get  oft,  "and.  they  say- 
zifc  they  had  no  Intention  of  getting  off 
inless  ordered,  he  said,  "Then  I  order  you 
jff,*'and  they  got  off.  and  returned  and 
jald  fare,  and  It  was  held  that  the  cum- 
3any  was  not  liable  for  damages,  though 
slaintlff  was  lying  on  pillows,  and  appar- 
Mitly  en  invalid.  But,  had  force  been  used, 
t  no  more  than  was  necessary  to  re- 
nove  the  plaintiff  from  the  ear.  or.  If  It  be 
laid  Chat  actual  force  Is  not  necessary  to 
lustaln  the  action,  but  that  threatened  ex- 
julslon  and  departure  of  the  passenger 
rom  the  car  by  reason  of  it  sball  stand  In 
lea  of  It,  I  do  not  think  the  action  can  be 
naJntalned. 

In  Frederick  v.  Railroad  Co.,  S7  Mich. 
142,  It  Is  said  that  the  uniform  and  uni- 
versal practice  is  for  railroad  companies 
.o  iBsne  tickets  with  the  places  designated 
rom  and  to  which  the  passenger  is  to  be 
arried,  and  that  these  tickets  are  unhest- 
atlngly  accepted  by  the  conductor  as  evi- 
lence  of  the  contract  between  the  com- 
>any  and  passenger,  and  thatthe  conduet- 
ir  baa  addom  any  other  means  ut  ascer- 
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talnlng  or  learning,  within  time  to  be  uf 
any  avail,  the  terms  of  theeontraet,  unless 
he  relies  on  the  statement  of  the  passen- 
ger, contradicted,  perhaps,  by  the  ticket, 
and  that  there  will  be  cases  where  a  ticket 
Is  lost,  or  where  by  mistake  the  wrong 
ticket  was  delivered  to  the  passenger,  and 
he  will  be  obliged  to  pay  his  fare  a  second 
time  to  pursue  his  ]onmey,and,lt  he  is  un- 
able to  do  BO,  great  delay  and  Injury  may 
result.  Such  delay  and  Injury  would  be 
the  natural  result  of  the  loss  of  the  ticket 
or  breach  of  the  contract,  but  would,  in 
part,  at  least,  be  In  consequfflice  of  the 
pecuniary  ctfcumstancee  of  the  party. 
Thatsuch  cases  are  exceptional,  and  how- 
ever unfortunate  the  party  who  la  ao  situ- 
ated, yet  no  rule  has  ever  been  devised 
that  would  not  at  times  InJnrlouBly  affect 
those  It  was  designed  to  accommodate. 
The  Indge  then  asks :  "  How,  then,  is  the 
conductor  to  ascertain  the  contract  en- 
tered Into  between  the  passenger  and  the 
railroad  company  where  a  ticket  is  pur- 
chased and  presented  to  him  ?  Practical- 
ly, there  are  but  two  ways,— one,  the  evi- 
dence afforded  by  the  ticket;  the  other, 
the  statement  of  the  pamenger,  contra- 
dl6ted  by  the  ticket,  which  should  gov- 
ern? •  •  •  There  Is  bnt  one  rule  which 
can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies 
and  passengers  generally.  As  betweoi 
the  conductor  and  passenger  and  thertght 
of  the  latter  to  travel,  the  tleket  produced 
must  be  conclusive  evidence;  and  hemnat 
produce  It,  when  called  upon,  as  the  evi- 
dence of  his  right  to  the  seat  he  claims. 
Where  a  passenger  has  purchased  a  ticket, 
and  the  conductor  does  not  carry  him  ac- 
cording to  Its  terms,  or  If  the  company, 
through  the  mistake  of  its  agent,  has  giv- 
en him  the  wrong  ticket,  so  that  be  nas 
been  compelled  to  rdlnqulsb  his  seat,  or 
pay  his  fare  a  second  time  In  order  to  re- 
tain it,  he  would  have  a  remedy  against 
the  company  for  a  breach  of  the  contract; 
but  he  would  have  to  adopt  a  declaration 
differing  essentially  from  the  on«  resorted 
to  In  this  case.  **  In  that  case  the  passen- 
ger had  paid  to  a  point  beyond  that  called 
for  by  the  ticket,  and,  ref  uring  to  pay  fare,  . 
was  ejected,  and  was  denied  a  recovery  In 
an  action  on  the  case.  The  principle 
enunciated  in  this  case  in  Michigan,  that, 
as  between  the  passenger  and  the  conduct- 
or, the  ticket  Is  the  conclusive  evldencA  of 
the  passenger's  lights.  Is  sustained  In  sev- 
eral well-considered  cases..  Townsend  v. 
Railroad  Co.,  M  M.  Y.  295;  opinion  by 
Chief  Justice  Coolbt  in  Hotford  v.  Bait- 
road  Co..  63  Mich.  118,18  M.  W.  Rep.SRO; 
Railroad  Co.  v.  Griffin,  68  111.  499;  Mc- 
Clnre  v.  Railroad  Co.,  84  Md.  632:  Shelton 
V.  Railroad  Co.,  29  Ohio  St.  214;  Downs  v. 
Railroad  Co.,  80  Conn.  287;  Fetrle  v.  Rail- 
road Co.,  42  N.  J.  Law.  448;  Torton  v. 
Ballroad  Co.,  54  Wis.  234,  11  N.  W.  Rep. 
482;  Bradshaw  v.  Railroad  Co.,  185  Mass. 
407. 

In  the  Ohio  case  of  Shelton  v.  Ballroad  ■ 
Co.,  supra,  it  was  held  that  the  fact  that 
a  ticket  had  been  purchased,  which  was 
afterwards  wrongfully  taken  up  by  a 
conductor  on  one  train,  will  not  relieve  a 
passenger  from  the  daty  of  buying  a  ttek- 
et  or  payli^  twre  on  anotiiar  ttdba  of  the 
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defeodant,  and  tbat  In  sndi  case  tbn  rigbt 
of  action  would  be  for  wronKfuIly  taking 
up  the  ticket,  and  not  tor  removal  from 
the  train  for  failure  to  pay  fare. 

In  tbu  IlllnoU  case  above  cited,  (Rail- 
road Co.  T.  Grlffln.)  It  was  held  that  If  a 
passenger  pay  fare  to  a  certain  station, 
and  the  agent  Inadvcrteatly  give  hlni  a 
ticket  to  an  Intermediate  station,  tbe 
demand  ol  a  second  (ave  will  be  a  breach 
ol  the  Implied  contract  on  tbe  part  of  the 
company  to  carry  him  to  the  proper  sta- 
tion. By  paying  a  second  time,  his  action 
will  be  as  complete  as  If  he  ruslet  tbe  de- 
mand,and  auflershlmself  tobeejected ;  and 
his  ejection  will  add  nothing  to  bis  cause 
of  action.  It  Is  hla  duty  to  pay  the  second 
fare;  and,  if  the  company  fall  to  make 
reparation,  he  can  maintain  his  appropri- 
ate action.  This  case  recognises  the  con- 
tract as  the  proper  ground  of  action. 
Hall  V.  Railroad  Co.,  9  Fed.  Rep.  685. 

In  Yorton  r.  Railroad  Co.,  supra,  tbe 
passenger,  desiring  to  stop  over,  and  hav- 
ing the  right  to  a  stop'Over  ticket,  wasgiv- 
cn  Instead  a  trip  check,  through  the  con- 
ductor's fault;  and  It  was  held  tbat  a 
second  conductor  may  demand  additional 
fare,  and  may,  on  refusal  to  pay,  eject  him 
from  the  train,  unlnx  no  unnecessary  force, 
and  that  such  ejection  will  be  no  ground 
ol  recovery  against  the  company,  though 
It  will  be  name  for  the  fault  <d  tbe  first 
conductor. 

In  Townsend  v.  Railroad  Co.,  supra,  It 
was  held  that  a  r^nlatlon  of  a  railroad 
company  requiring  passengers  to  present 
evidence  to  the  conductor  of  a  right  to  a 
seat  or  pay  fare,  is  reasonable,  and  for 
non-compliance  a  passenger  may  be  put 
off,  and  the  wrongful  taking  of  the  pas- 
senger's ticket  by  a  conductor  of  a  pre- 
vious train,  on  which  tbe  passenger  had 
perionned  part  of  his  Joumey,  does  not 
exonerate  him  from  compliance  with  the 
regulation,  and  that  for  the  wrongful  act 
of  the  former  conductor  tbe  company  Is 
liable.  It  does  not  Justlly  the  passenger 
In  violating  the  company  s  lawful  regula- 
tion on  another  triUn. 

In  Hlbbard  v.  Railroad  Co.,  16  N.  Y.  466, 
it  was  held  that  a  passenger  who  had  a 
ticket  in  his  pocket,  and  had  exhibited  it 
once  to  the  conductor,  and  refused  to  ex- 
hibit It  again  when  called  on,  was  proper- 
ly ejected  for  refusing  to  exhibit  bis  ticket. 

Here  the  plalntltt  had  a  ticket  not 
good  for  tbe  trip  he  was  making,  and 
declined  to  pay  tare.  He  cannot  main- 
tain an  action  for  ejection,  or  a  threat- 
ened ejection,  from  tbe  train,  but  must 
look  to  the  breach  of  contract,  or  the  act 
of  receiving  money  for  the  round  trip  and 
giving  a  wrong  ticket.  If  tbe  passenger 
have  a  ticket  good  for  the  passage,  and 
the  conductor  should  refuse  to  recognize 
It,  and  expel  the  passenger,  the  act  would 
be  a  tort;  and  anactionas  foratortcoul^ 
be  maintained.  Judge  Coolbt  said  in 
Hntford  v.  Ballroad  Co.,  supra,  that  all 
■  the  ]n<^ces  of  the  Michigan  supreme  court 
agreed  that  if  the  ticket  was  apparently 
good  the  passenger  need  not  leave  the  car. 
But  here  tbe  ticket  was  very  apparently 
not  good.  Therefore  tbe  motion  of  the 
defendant  to  reject  plaintiff's  evidence  as 
not  sustaining  bis  action  should  have 


been  sustained,  not  overruled.  As  the  evi- 
dence should  hare  been  excluded.  It  be- 
comes unnecessary  to  pass  on  the  Instruc- 
tions. The  Judgment  Is  reversed,  the  ver- 
dict of  tbe  Jury  set  aside,  and  the  caae  Is 
remanded  tor  a  new  trial  in  accordouiee 
with  principles  herein  indicated. 

Sktuer,  p..  and  Enqlibh,  J.,  eoDOTired. 
Ldoab,  J.,  dissenting. 

State  t.  (iniaos  et  a/. 

(Supreme  Conat  of  AppecOB  cif  Wett  V^rgknia. 
June  S6riM0.y 

BSTTmO  OK  EUCTIONB— iNDIOnnKT— PKSAI.TT. 

1.  An  Indictment  under  section  8,  c.  S,  Codo 
1887,  which  alleges  that  Q.  and  F.  bet  on  an  elec- 
tion, though  it  does  not  expressly  allege  that  they 
bet  with  each  other,  will  be  oonstmed  to  mean 
that  they  bet  with  each  other,  and  Is  therefore 
good. 

2.  under  sidd  section,  «  bet  made  after  the 
voting  has  cloaed,  but  before  any  legal  declara- 
tion of  the  result  as  to  the  oBkse  to  wfiloh  the  bM 
telates,  la  an  offense. 

8.  On  conviction  of  two  partiea  Jointly  indict- 
ed under  said  section,  there  must  be  a  separate 
flue  against  each.  The  fine  against  each  must  be 
the  vune  of  the  money  or  other  thing  wtilch  ha 
wagered  sIiuISOl 

4.  Section  30,  o.  US,  Code  1887,  so  lisr  as  it 
provides  tat  the  trial  of  misdemeanora  by  the 
court  In  lieu  of  a  Jury,  with  the  ooaaeat  of  toade 
fendant,  Is  oonstltatioDal. 
{SyUatfUM  by  the  Court.) 

EiTror  to  circuit  court,  Ollmer  count .-. 

R.  F.  Kidd,  B.  F.  Fleming,  and  A.  L. 
BoIt,.for  plaintiff  In  error.  AUted  C*kl- 
well,  Atty.  Gen.,  tor  defendant  In  errur. 

Bbanno.v,  J.  H.  B.  Griggs  and  N.  B. 
Floyd  were  found  guilty  In  October, 
in  the  circuit  conrt  ol  Gilmer  comity,  of 
betting  on  an  elecUon,  and  were  fined  each 
tlOO;  and  they  obtained  this  writ  of  error. 
They  assign  as  error  that  the  conrt  over- 
ruled their  demurrer  to  the  Indictment. 
They  specify  no  defect  therein,  except  that 
It  does  not  charge  with  whom  the  defend- 
ants bet.  The  Indictment  la  against  the 
defendantfi  Jointly,  and  alleges  that  they 
"did  unlawfully  wager  and  bet  fifty  dol- 
lars In  money  on  an  election  for  presl- 
dentlsd  electors.  It  does  not,  tt  is  true, 
allege  that  they  bet  with  another  person, 
and  name  that  person;  nor  does  It  say 
that  they  bet  with  each  other.  It  la  true 
the  person  with  whom  the  bet  Is  made 
must  be  stated.  Blsb.  SC.  Cr.  S  Mi.  But. 
In  common  speech  and  understanding, 
when  we  say  tbat  A.  and  B.  bet  on  an 
electlcm  or  other  thing,  we  mean  that  they 
bet  with  each  other,— the  one  against  the 
other.  In  State  v.  Smith,  24  Mo.  356,  It 
was  held  thatan Indictment  which  charged 
that  tbe  defendants  "did  unlawfully  bet 
and  wager  a  sum  of  money,  to-wlt,  fiue 
hundred  dollars,  on  the  result  of  an  elec- 
tion," was  good,  although  it  did  not  ex- 
pressly charge  that  they  bet  with  each 
other,  as  it  must  t>e  understood  that  the 
defendants  bet  with  each  other,  and  that 
the  plain  import  of  the  charge  In  the  in- 
dictment was  that  they  bet  with  each 
other.  To  same  effect.  State  v.  Kagan.  22 
Mo.  459.  I  think  that  it  would  be  very 
technical  to  overrule  the  Indictment  on 
this  ground. 
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Another  as^gnment  of  error  la  that  the 
cunrt  erred  In  findluK  and  reodering  Judg- 
ment aiir^nst  the  defendants  on  the  facts 
ag:reed.  because  the  bet  was  made  on  the 
evenlnsof  thedayof  the  election.  The  case 
was  tried  bythecourtln  Hen  ofajnryupon 
certain  agreed  facts;  and  It  appears  that 
on  the  evening  of  the  6th  day  ot  Novem- 
ber. 1888,  the  bet  was  made,  whether  this 
WRS  before  or  after  the  polls  closed,  dues 
not  appear.  The  word  "evening" Is  in- 
definite, and  when  It  begins  Is  not  fixed 
anil  certain  by  nnage,  and  often  includes 
a  part  of  the  afternoon.  According  to 
Webster,  It  In  strictness,  commences  at  sun- 
set, and  continues  during  twilight,  and 
night  commences  with  total  darkness.  As 
evening  begins  strictly  at  snnset,  and 
as  by  law  the  polls  close  ut  sunset,  ft  may 
be  that  the  failure  to  show  atBrmatlvely 
that  the  bet  occurred  before  the  polls 
closed  would  defeat  the  prosecution,  it  It 
were  the  true  construction  of  section  9,  e. 
5,  Code  1887,  that  to  fall  under  its  i>enalty 
the  bet  must  occur  laefore  the  close  of  vot- 
ing; but  to  such  a  construction  we  do  not 
subscribe.  I  see  two  objects  In  the  stat- 
ute,— one  to  prevent  betting;  the  other 
to  promote  purity  In  elertlons,  and  the 
prevention  of  betting  which  may  affect 
the  result,  not  only  by  corruption  of  the 
Toters  while  the  polling  Is  going  on,  but 
by  promoting,  or  tending  to  promote,  a 
false  ascertainment  of  the  result.  The  ex- 
citement and  enthusiasm  produced  by 
elections  beget  a  disposition  to  wager  up- 
on their  rPHuIt,  which  produces  loas  to  the 
party  losing,  promotes  the  evil  of  wager- 
ing, which  Is  discountenanced  by  the  law, 
and  tends  to  corrupt  votjere  by  undue  in- 
flneuces  upon  them,  and  tends,  after  the 
ballots  are  cast,  to  efforts  and  influences 
to  promote  false  returns,  destmctioD  or 
alteration  of  the  ballots,  and  false  declara- 
tion of  rcRuIt.  As  to  the  harm  done  to 
the  individual  In  the  loss  ot  the  thing  wa- 
gered It  Is  the  same  whether  the  bet  occur 
before  or  after  the  polls  are  closed.  As  to 
the  evH  ot  promoting  the  practice  of  bet- 
ting. It  Is  likewise  the  same.  As  to  the 
ntaJfsn  and  vtclous  effects  upon  a  fair  elec- 
tion and  declaration  ol  the  result,  it  Is 
tlie  same  In  principle.  If  not  In  extent,  In 
the  one  case  as  In  the  othc/.  So,  when 
we  look  at  the  reasons  lying  under  the 
statute,  we  must  conclude  that  the  legis- 
lature designed  to  prohibit  betting  on  an 
election,  not  only  before  or  during  the  day 
ot  election,  but  afterwards,  until  the  ascer- 
tainment of  the  result.  The  statute  says 
that,  "tf  any  person  bet  or  wager  money 
or  other  thing  qt  value  on  any  election 
held  in  this  state, "  he  shall  be  punished  as 
therein  preecribed.  The  words  "bet  on 
any  election"  are  broad.  Do  they  not 
mean  to  bet  on  Its  result?  Such  result 
comes  not  simply  from  the  act  of  poll- 
ing, bat  from  polling,  counting  the  votes 
after  Its  close,  making  out  certificates, 
their  preservation,  and  the  declaration 
offldafly  made  upon  them;  and  this  whole 

g recess  was  designed  by  the  legislature  to 
e  placed  under  the  benefit  and  protection 
of  this  statute.  To  give  It  the  construc- 
tion contended  fur  by  the  appellants  would 
fall  abort  of  remedying  the  evils  sought  to 
be  remedied  by  the  act,  and  accomplish 


fully  not  a  einsde  one  ot  the  purposes  It 
haji  in  view,  we  should  give  the  statute 
a  construction  to  promote  these  desirable 
ends,  and  prevent  the  evils  of  betting  on 
elections,  which  is  subversive  of  public 
policy.  BIsh.  St.  Cr.  S  988.  In  Shumate's 
Case,  16  Grat.668.  Itwas  held  that  the  Vir^ 
glniaact  Iroposlnga  penaltj*  for  betting  on 
elections  should  be  construed  as  a  remedial 
statute.  It  Is  true  that  section  was  found 
in  the  chapter  ot  the  Virginian  Code  en- 
titled "Ot  Offenses  against  Public  Policy, " 
and  that  fact  Is  there  mentioned  as  a  rea- 
son for  construing  the  section  as  remedial ; 
and  it  is  true  that  the  section  ou  which 
this  case  rests  is  not  found  In  our  Code  In 
that  chapter,  but  under  the  chapter  rela^ 
lug  to  offenses  against  elections.  But  bet- 
ting on  elections  is  obviously  against  pub- 
lic policy,  and  against  public  interest.  In 
MlsslBsIppl,  In  the  case  of  Miller  v.  State, 
S8  Miss.  856,  it  was  held  that  a  bet  upon 
the  unknown  result  of  an  election,  but 
made  after  such  election  has  been  held,  Is 
an  Indictable  oOense.  The  act  there  ap- 
plied to  all  persona  **  who  shall  wager  or 
bet,  or  who  lAall  promote  or  encourage 
the  wagCTlng  or  betting,  of  any  money  or 
other  valuable  thing  upon  any  cock  fight 
or  duel,  or  upon  the  result  of  any  election 
of  any  kind  soever."  The  opinion  In  the 
case  says:  "This  language  is  certainly 
broad,  and  Is  sufficiently  comprehensive 
to  include  any  wager  or  bet  upon  the  un- 
certain result  of  any  election,  whether 
made  before  or  subsequent  to  the  time  of 
holding  such  election."  I  find  an  Ala- 
bama case  referred  to  (State  v.  Mahan,  2 
Ala.  340)  to  the  contrary ;  but  in  my  Judg- 
ment the  reason  of  the  matter  Is  decidedly 
with  the  Mlaslssippi  decision.  At  the  time 
when  this  bet  was  made,  no  result  could 
as  yet  have  been  made  known  of  the  elec- 
tion, and  therefore  it  falls  under  the  stat- 
ute. 

It  Is  assigned  as  error  that  a  fine  of  f  100 
was  rendered  against  each  of  the  delend- 
nnts.  The  act  of  each  was  a  personal  act 
of  his.  In  legal  reason,  If  mom  peiiBona 
than  one  are  Jointly  convicted  of  a  crime, 
each  should  receive  a  several  sentence.  1 
Blsh.  Crim.  Law,  §§  964-968.  Each  must 
render  the  full  penalty,  the  same  as  though 
he  had  done  the  criminal  act  1  Bish.  Crlm. 
Proc.  §  1085 ;  Harris'  Case,  7  Grst.  600.  £e- 
peclsUy  so  In  this  case,  as  each  party  wa- 
gered his  separate  money. 

It  may  be  tbat  in  the  eighth  assignment 
of  error,  It  was  Intended  to  raise  the  ques- 
tion whether  the  statutory  provision 
(Code  18S7,  e.  116.  S  29)  that  in  a  misde- 
meanor cuse  a  Jury  may,  with  consent  of 
the  defendant,  he  waived,  and  the  case  be 
tried  by  the  court  in  lieu  ot  a  Jury,  Is  con- 
stitutional. At  any  rate,  lt>is  involved  In 
the  record  of  the  case,  In  the  defendant's 
exception  to  the  Judgment.  In  vlewofthe 
elaborate  discussion  of  this  matter  In  the 
case  of  State  v.  CoUriil,  81  W.  Va.  162.  6  S. 
E.  Hep.  42K,  I  shall  bestow  no  labor  nn  it, 
but  simply  refer  to  the  opinions  of  Judges 
Snyder  and  Obuen  therein  as  substantial- 
ly embodying  my  views,  and  as  reaching 
a  correct  conclusion. 

The  parties  to  this  bet  each  wagered 
f60.  The  attorney  general  insists  that 
the  flhe  should  have  been  not^flOO  but 
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$160— that  Lb  tor  the  Joint  amount  of  the 
Bnme  each  wagered  plus  f  6&— and  asks  ua 
to  correct  the  Judj^ment.  The  statute 
providsB  that  a  peraon  convicted  shall  for- 
feit the  value  of  such  money  or  other 
thing,  and  9C0  In  addition  thereto,  for 
every  such  offense.  I  think  the  statute  In- 
tends tu  Impose  on  each  party  to  the  bet 
what  he  wagered,  and  $50  In  addition, 
and  not  the  sum  of  what  both  wagered, 
and  $50  In  addition.  We  think  the  fine 
was  assessed  properly.  Judgmrait  Is  af- 
firmed. 

Bntdbb,  P.,and  Enoubh  and  Lvoas,  JJ., 
concurred. 

Bu.n  T.  Binms  «t  at 


CSfuprmte  Cfoartof 


^^<(f  Wat  V^rgMa. 

Error  to  circuit  court  Oilmer  conuty. 

J!.  F.  Kiddj  B.  F.  Fleming,  and  A.  L.  Holt, 
for  plalnlifl  in  error.  Atfred  CaZdtoeIC,  Atty. 
Oei^,  far  daftadsnt  in  anor. 

SSAinroH,  J.  E.  E.  Snider  and  W.  6.  Wlantwere 
adjadeed  gtiiltr  bettisff  on  an  election  by  the 
drcuit  coort  of  OUmer  coouty  In  October,  1889, 
and  sentenced  to  pa?  a  fine  of  t51  each ;  and  they 
obtained  this  writ  of  error.  The  case  «,  in  prin- 
ciple, almost  identical  witii  the  case  of  State  t. 
OriggB,  ante,  740,  (decided  this  term.)  The  bet 
hare  nuule  was  one  dollar  each  as  to  the  result  of 
the  election  for  governor,  and  was  made  on  the 
18th  iAj  of  November,  some  days  after  the  day 
of  election;  and,  for  reasons  stated  in  that  case, 
we  hold  that  the  statute  ia  applioable  to  this  bet, 
thongh  some  days  after  the  election,  as  at  the 
ti  melt  was  made  Utere  could  have  hem  bo  legal  deo- 
iaradon  of  the  result  M  to  sorenor.  Tb»  toAg- 
meat  Ls  aiBnned. 


CrMMiNGs  V.  Abubtbono,  Judge. 

{Supreme  Court  of  Appeais  of  West  Vtn/inia. 
June  16,  1800.) 

jCahsakcb— To  Judos— Buj.  or  EzoBpnom — 

SlONINa. 

A  Jndee  will  not  be  compelled  by  man- 
damus to  Sign  a  particular  bill  of  ezceptioiis, 
wben*he  alleges  in  bis  answerto  a  mle  this 
court  that  such  hill  does  not  truly  state  the  facts. 
The  Judge  has  sole  power  of  determinl  whether 
suoh  hill  ia  tone  or  noi  His  return  to  the  writ 
is  oonoloslve  on  this  point,  and  cannot  be  traversed. 
It  i^  necessary,  however,  that  he  should  settle  and 
sign  a  proper  bill,  whidi  he  must  certify  does 
contain  the  &ots  and  the  truth. 
(SvUohutf  bv  the  Court.) 

Petition  for  a  writ  of  maad&mus. 
Isaac  B,  I^yncb,  for  petitioner.   B,  C. 
Flesber,  for  respondent. 

Ldcab,  J.  The  petitioner,  Samuel  E. 
Cammlngs,  presented  his  petition  to  one  of 
the  judges  oi^  this  court,  praying  that  a 
rule  be  awarded  against  V.  H.  Armstrong. 
Judger  of  the  sixth  Judicial  circuit  of  this 
state,  requiring  him  to  show  cause  why  a 
mandamua  should  not  ipsue  against  him 
to  compel  him  to  sign  two  certain  bills 
of  exceptions,  which  are  set  out  In  the  pe- 
tition. The  petitioner  was  tried  for  mur- 
der in  the  drcalt  court  otRoane  county  at 
the  August  term,  18S9,  and  convicted  of 
murder  In  the  first  degree,  and  the  punish- 
ment iA  confinement  In  the  penitentiary 
awarded  by  the  Jury;  and  it  was  on  this 


trial  that  the  said  bills  of  excepHonB  were 
prepared  and  presented  to  the  court  for 
signature  and  seal,  but  the  court  refused 
to  certify  them.  The  answer  of  Judge 
Armstrong  was  filed  In  the  clerk's  office  of 
this  court  on  the29th  day  of  October,  1889, 
and  at  the  bearing  the  relator  filed  Us 
"demurrer  and  special  replication."  The 
firet  bill  of  exceptions  relates  to  certain 
testimony  which  the  petitioner  states  that 
he  offered  on  the  trial,  but  which  the  court 
excluded.  The  second  bill  of  exceptions 
sets  out  In  detail  the  facts  proved  on  the 
trial,  and  the  notes  taken  by  the  sbort- 
haud  reporter,  who  had  been  employed 
and  duly  sworn  In  accordance  with  the 
act  "authorizing  Judges  of  circuit  courts 
to  employ  short-hand  reporters, "  as  found 
in  Code  1S87.  p.  1028.  The  question  t>erore 
this  court,  now  to  be  considered,  is  wheth- 
er the  rule  should  be  discharged,  or  should 
a  maDdatnuB  nisi  be  awarded? 

Thft"  petitioner,  it  will  be  obaerred,  baa 
treated  the  answer  to  the  rule  as  if  it  were 
an  answer  orratum  to  a  fflaoJamns  nfs/, 
and  has  demurred,  and  filed  a  special  repli- 
cation. Whether  this  was  proi>er  plead- 
ing or  not,  it  is  unnecessary  to  inquire, 
since  the  respondent  has  not  complained 
of  it,  and  the  petitioner  Is  not  In  a  sltna- 
tlon  to  do  so,  since  it  la  hia  own  pleading. 
His  demnrrer,  therefore,  must  be  taken  to 
admit  the  truth  of  the  facts  stated  In  the 
aoRwer.  In  the  answer  the  respondent 
states,  as  to  the  flret  bill  of  exceptions, 
that  no  such  evidence  was  offered  by  the 
petitioner  at  the  time,  and  none  such  re- 
jected by  the  court.  This,  on  demurrer, 
disposes  at  once  of  the  firet  bill  of  exc^ 
tiona.  As  to  the  second  bill,  the  respond- 
ent admits  that  he  refused  to  sign  tne  bUt 
prepared  and  presented  bythe  petitioner's 
counsel,  for  the  reason  that  it  did  not 
truly  state  the  facts  proved.  And  as  for 
the  notes  of  the  short-hand  reporter  the 
respondent  proceeds  to  say:  "Respond- 
ent, further  answering,  says  that,  upon 
the  trial  sf  said  petitioner,  respondent, 
upon  Information  that  he  deemed  reliable, 
derived  from  counsel  in  said  case,  as  to  the 
competency  of  C.  B.  Ball  as  a  short-hand 
reporter,  did  appoint  said  Ball,  who  was 
duly  sworn  to  take  full  short-hand  notes 
of  the  evidence  adduced  upon  the  trial  of 
said  petitioner;  that,  during  the  progress 
of  said  trial,  it  was  found  and  as--'erta)ned 
that  said  reporter  was  wholly  incompe- 
tent to  report  the  evidence  therabi,  and 
the  counsel  tortbe  state  and  for  petitioner 
did  not  rely  upon  said  reporter's  notes  ot 
the  evidence,  but  that  counsel  for  the  state 
and  petitioner  took  extensive  notes  of  the 
evidence  adduced  on  said  trial."  The  an- 
swer of  the  respondent  concludes  aa  fol- 
lows: "Bespondent  ai^s  that  the  facts 
purporting  to  be  contained  In  said  peti- 
tioner's Exhibits  D  and  C.  respecUvely,  do 
not  contain  all  the  material  facta  proved 
upon  the  trial  ot  said  cause,  but  that  pe- 
titioner's Exhibit  D,  from  pages  22  to  44. 
inclusive,  does  contain  all  the  material 
facts  proved  upun  the  trial  of  said  peti- 
tioner." It  this  statement  be  true,  and  It 
must  be  so  taken  on  demnrrer.  It  elteetoal- 
ly  disposes  ot  the  second  bUl  frf  exeeptons, 
as  the  respondent  could  not  property  alfcn 
a  bill  which  required  htm  to  eertUy  that  it 
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contained  all  ttie  material  foeU  proved, 
when  each  wa>  not  the  case ;  and  when  he 
certified  a  bin  of  exceptlona  contalninK  all 
the  facta  proved,  as  the  answer  states  and 
the  demurrer  admits,  notbing' more  could 
ur  can  be  required  of  him.  Bot,  la  addi- 
tion to  his  ilemnrrer,  the  petitioner  flies  a 
special  r^licatlon.  In  which  he  denies  the 
material  avermentB  of  the  answer.  Under 
the  law,  as  repeatedly  decided  by  this 
court,  such  a  replication  mnst  be  dlere- 
sardiid.  In  Doagrlass  t.  Loomls,  5  W.  Va. 
642,  It  Is  said:  "A  judge  will  not  be  com- 
pelled by  m&DdMmus  to  slfcn  a  bill  of  ex- 
ceptions when  he  alleges  In  his  return  to 
tbe  conditional  writ  that  the  bill  does  not 
truly  state  tbe  facts.  The  Judges  have 
sole  power  of  determining  whether  tbe  bill 
Is  true  or  not ;  tbdr  return  to  the  writ  be- 
ing conclusive  of  the  case,  and  not  liable 
to  be  passed  upon  by  a  Jury.  Tbe  remedy 
in  such  caw,  If  any,  would  seem  to  be.  It  a 
false  return  be  made,  an  action  on  the  case 
for  damages.**  To  the  same  etfect,  see 
Poteetv.  Commissioners, 80  W.  Va.  58, 8  S. 
£.  Bep.  97,  and  Morgan  v.  Fleming,  2t  W. 
Va.  188. 

But  It  haa  been  urged  by  counsd*  with  a 
good  deal  of  powwand  Ingenuity,  that  the 
demurrer  to  the  answer  should  be  sus- 
tained because  a  demurrer  admits  as  true 
only  such  matters  of  (act  as  are  well  nlead- 
e<l  or  sufficiently  pleaded,  and  that  In  this 
caee  the  respondent  could  not  aver  In  his 
return  that  tbe  notes  of  the  shorthand  re- 
porter do  not  contain  all  the  material 
facts  proved  In  evidence.  The  respondent, 
it  is  argued,  is  estopped  to  make  such  an 
averment  by  virtue  of  the  statute,  which 
□see  the  toMowing  langua>ge:  ''(8)  Any 
sburt-hand  reporter  so  appointed  shall  be 
competent  in  the  practice  of  his  art,  and 
shall  be  duly  qualified  under  oath.  It  shall 
be  bis  duty  to  tctke  full  short-hand  notes 
□f  the  testimony  in  any  catie  In  which  bis 
services  may  be  required,  and  such  notes 
shall  be  deemed  and  held  to  be  official,  and 
tbe  beet  authority.  In  any  matter  of  dis- 
pute; «utd  a  copy  lot  the  same,  made  as 
aerein«tfter  provided,  shall  be  used  by  the 
;)artiee  to  the  cause  in  any  further  pro- 
reedings  wherdnthense  of  tbe  same  may 
3e  requited."  Acta  1887,  c.  20,  $8;  Code 
L887,  p.  1028.  It  Is  urged  not  only  that 
Ala  detective  averment  renders  the  answer 
3ad  on  demurrer,  but  that  the  relator 
say  replyepeclally.dffliylng  the  said  aver- 
nenta  of  tbe  answer,  and  such  replication, 
>elng  proved  by  the  record,  Is  conclusive. 
lI  the  respondent  had  suppressed  the  re- 
jiorter's  notes,  we  shoald  be  called  npon 
.a  Interpret  the  above  statute,  and  to  de> 
ilare  Its  force  and  effect  In  determining 
ivhat  were  the  facts  proved  In  any  given 
:a8e.  But  In  this  case  the  respondent 
iKned  a  bill  of  exceptions  stating  that 
he  evidence  was  taken  downby  tbeshort- 
land  reporter,  who  had  been  duly  qnali- 
ied  under  oath,  to  take  full  short-hand 
I otee  of  the  evidence;  and  In  a  separate 
»rder  mtered  on  the  order-book,  and  cer- 
Ified  to  this  court  by  tbe  clerk.  It  Is  stat- 
<1 :  **  The  court  deeming  it  Important  and 
tecessary  to  employ  ashort-hand reporter 
o  report  the  proceedings  had  and  testi- 
aony  given  In  the  trial  of  this  cause,  ap- 
wtntra  C.  R.  Ball  as  such  reporter;  and, 


the  said  Ball  having  performed  said  serv- 
ices under  said  appointment,"  etc.  Not 
only  was  this  order  entered,  bet  a  copy  of 
the  reporter's  notes,  Identified  by  the 
clerk  and  certlfled  by  the  said  reporter, 
is  sent  up  here  as  a  part  of  the  I'ecord. 
The  rale  on  this  subject  Is  correctly  statetl 
in  State  v.  Vest,  21  W.  Va.  800:  "  Whatev- 
er, therefore,  on  tbe  face  ol  a  book  of  rec- 
ord, has  been  dnly  authenticated  by  the 
signature  of  the  Judge,  must  be  held  to  be 
an  absolute  verity,  and  It  cannot  be  con- 
tradicted; and  eo,atso,anypaper  actually 
referred  to  on  the  record-book  [order- 
book]  as  filed,  or  as  constltating  a  part  of 
the  record,  Is  to  be  regarded  as  a  part  of 
the  record,  and  Is  as  much  a  verity  as  If 
it  had  hem  spread  oat  at  length  as  a  part 
of  the  record. "  The  object  ol  a  manda.- 
moa.  In  snch  cases  as  this,  is  "to  perfect  the 
record  for  appeal."  It,  therefore,  these 
notes  are  official,  and  the  best  authority, 
even  aa  against  the  certificate  of  the  court 
Itself,  as  Is  claimed  by  petitioner's  counsel, 
tbe  petitioner  already  has  them  on  the  rec- 
ord, as  much  eo  as  if  they  were  embodied 
In  a  separate  bill  of  exceptions;  and,  on 
the  laial  of  bis  writ  of  error,  sbould  one 
Issue,  he  will  have  opportunity  to  derive 
every  advantage  from  these  notes  which 
the  statute  contemplates.  In  reference  to 
them,  the  petitioner  baa  been  deprived 
of  no  right  by  the  action  or  non-action  of 
the  respondent;  nor  do  we  think  that  this 
court  ought  to  require  respondent  to  certify 
that  these  notes  contain  all  the  evidence, 
if  he  cannot  conscientiously  do  BO.  If  they 
are  to  have  the  force  and  conclnslTeness 
claimed  for  them,  the  certificate  of  the 
Judge  In  their  favor  could  add  nothing  to 
their  value;  neltlier could  his  counter-cer- 
tificate detract  from  tbelr  weight  or  con- 
clu^veness  as  evidence.  As  to  the  trne  in- 
terpretation of  the  section  <tf  the  statute 
of  1887  already  quoted,  that  la  a  question 
which  ought  not  to  bedecided  until  it  prop- 
erly nriseB  on  writ  of  error  In  tbe  case, 
should  one  be  granted,  or  in  some  similar 
case  on  an  appeal  or  writ  of  error. 

Having  thus  reached  the  conclusion  that 
the  record  was  already  i)erfect,  and  that 
the  maod&nius  should  not  lo  any  event  is- 
Bue,  Ihadtbongbt  that  the  question  of  tim 
trne  construction  of  the  act  of  1887,  and 
the  effect,  value,  weight,  or  conclusiveness 
of  the  reporter's  notes,  were  not  involved, 
or  did  not  properly  arise  on  the  face  of  the. 
record.  In  the  sense  Intended  by  the  consti- 
tution. The  majority  of  the  court  are, 
howevw,  of  a  different  opinion.  Yielding 
eheeriuly  to  the  opinion  of  the  other  mem- 
bers oftbeeonrt,  I  have  examined  the  act, 
(chapter  20,  Acts  1887,)  with  considerable 
care,  and  rest  with  confidence  In  the  con- 
clusion reached  as  to  the  proper  construc- 
tion of  that  law.  Our  act  was  taken  ai- 
mostliterallyfrom  the  act  of  the  general  as* 
sembly  of  Pennsylvania  passed  May  16, 
1S74.  See  P.  L.  Fa.  1874,  p.  182.  I  deem 
the  question  of  sufficient  importance  to 
Justify  me  in  Inserting  here  this  act  of 
Pennsylvania,  from  which  oura  Is  sub- 
stantially taken :  "  Section  1.  The  judges 
of  each  of  the  several  courts  of  this  com- 
monwealth are  hereby  authorized,  In  their 
discretion,  to  appoint  a  stenographer  to 
be  attached  to  the  court,  who  shall  hold 
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Ub  position  dnring  the  pleasare  of  the 
court.  Sec.  2.  The  Btenographer  so  ap- 
pointed shall  be  competent  in  the  practice 
of  blB  art,  and  shall  duly  qualify  nnder 
oath.  It  shall  be  the  Auty  <A  said  stenov- 
rapher  to  take  full  Btenosrraphlc  notes  of 
the  testimony  Id  allproceedlngs  In  any  trial 
of  facts,  toK^tfaer  with  the  charge  of  the 
lo-^ge,  and  said  notes  shall  be  deemed  and 
held  to  be  official,  and  the  best  antbority, 
in  any  matter  of  dispute;  and  a  copy  of 
the  same,  made  as  hereinafter  provided, 
shall  be  used  by  the  parties  to  the  cause 
In  any  further  proceedings,  wherever  the 
use  of  the  same  may  be  required."  The 
third  section  provides  compensation  for  the 
Btenographer,  and  the  fourth  proceeds  as 
rollouts:  "That  it  shall  be  theduty  of  said 
stenograper  to  furnish  a  copy  of  the 
notes  of  testimony,  written  out  In  long- 
band,  upon  the  request  of  the  Judge,  with- 
out farther  charge:  provided, that.ln  case 
dther  party  to  the  action  cAian  request  or 
require  a  transcript  of  the  said  notes,  the 
said  stenographer  shall  furnish  the  same, 
and  shall beentltled  to  be  paid  therefor  the 
sum  of  fifty  (50y  cents  for  each  100  words 
so  transcribed.^  It  will  be  seen  that  the 
second  section  of  the  PennsylTanla  set  Is 
almost  identtca!  with  oar  third  section, 
except  that  our  law-makers  have  substi- 
tuted the  word  "short-hand"  for"8teno- 
graphlc."  There  are,  technically,  two 
modes  of  writing  In  short-hand,— one 
called  "stenography, *•  and  the  other,  the 
more  modem  method,  called  "phonogra- 
phy." From  the  Greek  derivation,  how- 
ever, ot  the  term  "stenography,"  we  per- 
ceive that  It  means  to  write  In  narrow 
compass,  and  hence  the  word  "stenogra- 

Ehy  may  well  serre  to  express  the  gener- 
!  term  for  ehort^hnnd  writing;  and  Its 
use  in  this  sense  is  sanctioned  by  custom, 
and  the  authority  of  Webster  and  other 
standard  lezicografapers.  It  is  so  used  In 
the  Pennsylvania  law,  and  our  legislators 
might  well  have  retained  It,  as  synony- 
mous with  "short-hand,"  without  any 
danger  of  misinterpretation.  It  wlU  be 
perceived  that  the  first  section  of  the 
Pennsyl  vanla  act  contemplates  a  general 
appointment  of  a  stenographer,  to  hold 
the  position  during  the  pleasure  of  the 
court,  whereas,  our  act  authorizes  a  spe- 
cial appointment,  "to  report,  under  such 
r^ulatlonsastbejndgesmay  prescribe, the 

?>roceedlngs  had  and  testimony  given  dur- 
ng  the  trial  oT  any  cause  in  said  circuit 
courts."  Under  our  act,  therefore,  it  would 
seem  proper  that  the  order  of  the  Judge  or 
court  making  the  appointment  uhould 
specify  the  cause  or  causes  In  which  the 
duty  of  reportdng  Is  to  be  periormed,  or 
that  tbe  record  of  each  cause  in  whtcb  a  re- 
porter Is  employed  should  show  that  bis 
appointment  covered  that  cause.  Bat, 
whether  the  appointment  Is  for  one  or  sev- 
eral cases,  there  can  be  no  doubt  that  the 
stenographer  becomes  an  officer  of  the 
court,  like  the  clerk,  because  his  notes  of  the 
testimony  are  to  "be  deemed  and  held  to 
be  offlcial.  and  the  best  authority.  In  any 
matter  of  dispute."  It  is  a  well-settled 
rule  of  law  that,  when  one  state  adopts  a 
statute  of  another  state,  It  adopts  at  the 
same  time  the  ludlclal  construction  of  the 
statute  In  tbe  state  from  which  It  is  talnm 


up  to  tbe  time  of  Its  adoption.  At  the 
time  of  the  passage  of  our  statute,  the  su- 
preme court  uf  Pennsylvania  toad  con- 
stmed  their  act :  and  siicb  eonatrnetion, 
undOT  tbe  rule  of  law  Jost  cited*  we  may 
regard  as  having  been  adopted  as  tbe  law 
of  this  state.  In  tbe  ease  of  Taylor  v. 
Preston,  TV  Fa.  8t.  486,  It  was  held  thai, 
"  nnder  the  act  of  May  16, 1874,  a  stenog- 
rapher's notes  are  to  be  those  made  up 
under  the  view,  subject  to  the  direction,  ot 
tbe  court,  and  with  their  approval.  Tbe 
stmographer's  notes  bare  tbe  efliBet  of  tbe 
protbonotary's  certificate  of  the  record  <d 
a  cause,  and  are  subject  to  be  modified  In 
accordance  with  what  may  be  Judicially 
found  to  be  the  fact. "  In  tbe  body  of  the 
opinion  these  points  of  the  syllabns  are 
amplified  as  follows:  "Some  confusion  as 
to  tbe  aact  character  of  the  evidence  pro- 
duced bas  been  Introduced  into  the  cause 
by  an  alleged  inaccuracy  on  tbe  part  of 
the  stenc^aper  In  reporttnc  tiie  roliog  of 
the  court  when  the  evidmce  was  offered. 
Preston,  the  plaintiff,  was  on  tbe  stand, 
and,  having  been  asked  to  state  the  con- 
sideration ot  his  contract  with  the  de- 
fendants, objection  was  made  to  tbe  ques- 
tion on  the  ground  that  tbe  contract  was 
in  writing.  It  does  not  appear  from  tbe 
notes  that  the  point  raised  was  decided  at 
all.  Application  wassubsequentiy  made  to 
the  court  for  the  correctitjn  of  the  record 
of  the  testimony.  This  was  refused  be- 
cause the  law  bad  made  these  notes  the 
beet  evidence  in  cases  of  dispnte.  The 

Iudge  who  tried  the  cause  has  certified, 
lowever,  that  the  court  decided  to  admit 
tbe  ertdence,  saying,  In  substance,  -Uiat  it 
was  competent  to  show  the  comddwation 
by  parol,  and  that  'the  evidence  was  not 
offered  or  received  tor  tbe  purpose  ot  prov- 
ing a  parol  promise  to  pay  tbe  purchase 
money  due.'  While  this  misunderstand- 
ing may  have  no  evil  Influence  In  this  par- 
ticular case,  it  may  be  remarked,  in  pass- 
ing, that  its  occurrence  indicates  the  possi- 
bility ot  mischief  that  may  flow  from  too 
liberal  a  construction  ot  tbe  act  of  the 
IStfa  of  May,  1874.  In  providing  by  the 
second  section  that  'tiie  stenographic 
notes  of  the  testimony  in  all  proceedings 
In  any  trial  ot  the  facts,  together  with  tbe 
charge  ot  the  Judge,  shall  be  deemed  and 
bdd  to  be  official,  and  the  best  autborily, 
In  any  matter  of  dispute,'  the  l^rtslatam 
did  not  design  to  sobordlnate  the  power  ot 
the  Judge  to  tbe  power  ot  the  stenogra- 
pher. The  administration  of  tbe  law  bai 
beeu  committed  to  the  courts  by  the  con- 
stitution; and  the  same  constitution  has 
provided  that  Judges,  and  not  clerics,  staaU 
compose  tiiose  iM>arts.  Besponsibility  tor 
the  conduct  of  l^al  business  mnsrt  rest 
where  it  has  been  constitutionally  lodged. 
The  legislature  would  have  no  poww,  as 
they  could  have  had  no  Intention,  to  Im- 
pose upon  the  clerk,  who  records  the  de- 
tails of  the  trial,  the  duties  of  tbe  Judge* 
who  tries  tbe  cause.  Tbe  stenographic 
notes  that  are  to  be  'the  best  aathorl^  in 
any  matter  of  dispute*  are  the  notes 
made  up  under  Ibe  «ye  and  ^reeHon,  and 
with  the  approval,  of  the  court.  They 
have  then  the  effMtof  tbe  protbonotary*s 
certificate  of  the  record  ot  a  cause,  «uid  an 
sobjeet  to  be  modMed  and  moulded  te 
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accordance  with  what  may  be  Judicially 
found  to  be  the  fact,  precisely  aa  Its  mc- 
ordd  are  always  subject  to  the  coart'R 
control."  This  decision  eBtabllshes  be- 
yond controversy  that  tiie  notes  of  the 
■tenoj^pher  ate  a  part  of  the  record  of 
the  casein  which  hew  appolnted,.bnt  are 
to  be  madeand  transcribed Tinderdlrectlon 
of  the  court,  and  subject  to  Its  correction. 

It  will  further  be  obserred  thatthepolnt 
In  controversy  In  this  case  was  not  as  to 
the  testimony  of  a  witness,  but  as  to  a 
rnllnff  of  the  court.  Nevertheless,  the  su- 
preme conrt  ol  Pennsylvania  construed  sec- 
tloB  2  of  the  FeDnsylTanltt  act,  where  tt 
naea  the  word  "testimony,*  as  Inclnding 
the  mllng  ot  the  court  below  upon  an  ex- 
ception to  an  Interrogatory.  We  are 
bound  to  Infer,  therefore,  that  the  ste- 
noffrapher*»  "notes  ot  the  testimony"  in- 
cluded the  exceptions  to  evidence  and  rul* 
ings  thereon,  and  that  snch  notes  are, 
tbroughont,  to  be  submitted  to, and  made 
up  ander  the  eye  and  direction  and  with 
the  approval  of,  the  court.  But  the  case 
does  not  stop  here.  It  Koes  further,  and 
^vee  an  authoritative  exposition  of  the 
meanlnic  to  be  attached  to  the  word  "offi- 
cial. "  These  notes,  made  up,  as  above  re- 
quired, nnder  the  eye,  and  with  the  ap- 
proTal,  of  the  court,  become  a  part  of  the 
record,  "with  the  ^tect  ot  theprothono- 
tary's  certificate  of  the  record  of  a  cause. ' 
Under  the  law  of  Pennsylvania,  the  certlfl- 
rate  <if  the  prothonotary  to  the  record  of 
a  cause  haji  the  same  effect  as.  In  ourstate, 
the  certificate  of  the  derh  ot  the  circQlt 
court.  It  Imports  absolute  verity  notU 
correcteil  by  certloruri  or  other  le^al 
mettiod.  Therefore,  whenever  the  "testi- 
mony "  comes  In  quesldon,  hiclndlng  res- 
ervations of  exceptions  thereto  and  rallUKS 
thereon,  the  notes  of  the  steuosrapher, 
made  up  under  the  eye  of  the  conrt,  as 
aforesaid,  are  the  best  authority  in  any 
matter  ot  dispute;  and  a  copy  thereof  may 
be  ased'with  llkeeffeet  by  the  partlestothe 
CRORe,  In  any  further  proceedlnf^a  wherein 
the  use  of  the  same  may  be  required.  This 
phrase  "further  proeeedfaiga'*  Inclodes,  of 
course,  proceedings  on  appeal  or  writ  of 
error. 

Upon  this  question  we  are  not  left  to 
conjecture. as  Ishall  nowproceed  toshow. 
The  Pennsylvania  act  was  amended  and 
enlaiKed  by  an  amendatory  statute  passed 
on  the  8th  dayot  May,  1876.  I  deem  It 
more  aatlsfactory  to  give  this  statute  In 
fhU,  In  orderthat  onrown  l^slatton  upon 
thiH  Bubject  may  be  fnlly  understood : 

Stenographers.  Section  1.  The  president 
orlaw  Judges  of  each  ol  the  several  courts  ut 
thU  commonwealth  are  hereby  author- 
ized. In  their  discretion,  to  appoint  a  ste- 
nosr^apher  or  stenographers  to  beattached 
to  the  courts,  who  shall  hold  his  position 
during  ibe  pleasure  ot  the  court.  Sec.  2. 
The  stenographer  so  appointed  shall  be 
competent  In  the  practice  of  hie  art,  and 
shall  duly  analify  nnder  oath.  It  shall  be 
the  dnty  of  said  stencwrapber  to  take  full 
Btenographlc  notes  of  the  testimony  In 
all  proceedings  In  any  trial  of  facte,  to- 
gether with  the  charge  of  the  Judge,  and 
said  notes  shall  be  deemed  and  held  to  be 
official,  and  the  beet  authority,  In  any 
mattorotdtopnte;  andacopyoltiiesame, 


made  as  hereinafter  provided,  shall  be 
nsed  by  the  parties  to  a  cause  In  any  fur^ 
ther  proceeding,  wherever  the  use  of  the 
same  may  be  required.  Sec.  S.  The  said 
stenographer  shall  be  paid  a  compensa- 
tion at  the  rate  ot  ten  dollars  a  day  tor 
every  day  actually  spent  by  him  In  said 
courts  In  the  taking  of  notes,  and  be  al- 
lowed and  furnished  all  the  necessary  sta- 
tionery for  the  performance  of  his  dutlea, 
said  comitensatlon  to  be  paid  by  the  state 
In  the  caee  of  the  supreme  court  ste- 
nographer, and  by  the  (iounty  or  counties 
forming  the  Judicial  district  In  case  of  ate- 
uographoB  appointed  In  said  districts  npon 
the  order  of  the  Judge  presiding:  pro- 
vided, that  In  no  county  ot  this  common- 
wealth having  lees  uian  two  hundred 
thousand  Inhabitants  shall  such  short- 
hand clerk  receive  a  greater  compensatloti 
than  twelve  hundred  dollars  per  annum. 
See.  4.  It  shall  he  the  doty  of  said  ste- 
nographer to  fnmlsh  a  copy  ot  his  notes  ctf 
testimony,  written  out  Inlong-hand,  upon 
the  order  of  the  conrt  or  the  request  ot 
counsel  In  the  case,  during  the  progress  of 
a  trial  or  at  any  snbseqaent  time;  also, 
within  a  reasonable  time  after  trial,  to 
tranecilbe  all  notes  not  previously  tran- 
scribed by  order  of  the  court,  which  tran- 
scripts  shall  be  tiled  and  made  a  part  of 
the  records  of  the  ease:  provided,  that  the 
stenographer  may  be  excused,  In  the  dis- 
cretion of  the  court,  with  the  consent  ot 
connsel,  from  the  aforesaid  dnty  of  tran- 
scribing notes  and  furnishing  transcripts. 
In  which  case  It  shall  be  said  stenogra- 
phers* duty  to  preserve  the  notes  taken  by 
him  for  future  reference  or  transcription^ 
It  desired.  The  transcript*  thus  made, 
shall  be  tumtehed  at  a  compensation  not 
exceefllng  fifteen  cents  per  each  one  hun- 
dred words,  such  compensation  to  be  paid 
by  the  county  In  which  the  notes  are 
taken  when  the  transcript  Is  ordered  by 
the  court,  or  when  made  tor  the  purpose 
of  being  filed,  and  by  the  couns^  In  the  re- 
spective cases  when  ordered  by  them.  Sec. 
6.  In  any  county  of  this  commonwealth 
the  presiding  Judge  shall  appoint  a  ste- 
nographer npon  the  written  request  of  two- 
thirds  of  the  members  ot  the  bar  In  actual 
practice  In  such  county."  "It  shall  be  the 
duty  of  the  stenographers  In  each  county, 
on  the  trial  of  all  civil  cases,  to  take  down, 
as  part  ot  his  report  ot  the  Judge's  ebam, 
every  ruling,  order,  and  remark  of  the 
Judge  relating  to  the  case  upon  trial,  made 
in  the  presence  of  the  Jury,  In  any  state  ot 
the  proceedings,  to  which  ^ther  party 
may  except.  In  the  same  manner  and  In 
the  same  effect  as  Is  now  practiced  In  rela- 
tion to  the  Jndge^B  charge.  *  Laws  1881,  p. 
107.1 

The  Pennsylvanlalaw.as  thusamended, 
received  further  construction  In  1879,  sev- 
eral years  before  the  adoption  of  our  stat- 
ute. In  the  cases  ot  Chase  v.  Vandergrift 
and  Oil  Co.  v.  O'Hare,  88  Pa.  St.  217,  the 
supreme  court  of  Pennsylvania  rendered 
a  decision  and  opinion  which,  looking  to 
the  principle  heretotoreannouneed,!  think 

'  I  desire  to  acknowledge  valaable  s—latanoe 
from  jr.  F.  Bullitt,  Esq.,  of  Phlladelidtlai  who  fur- 
nlBhed  me  copies  of  the  Fennsylvaiiia  acts^  auA 
zefBrencflB  to  decisions  thonoa. 
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erf  ftnfflelent  Importance  to  glre  In  foil. 
TheJudgmeDt  of  the  Bapreme  court  w&a 
entered  January  6, 1879: 

"PsB  CcBiAM.  A  quesUon  is  reused  In 
theee  caees  whether  the  etenographer's 
note  of  a  bill  of  exceptions  to  the  admis- 
sion or  redectton  of  evidence  1b  sufflcieut, 
or  la  It  eeaentlal  the  bill  should  be  actually 
sealed  by  the  Judge?  A  careful  examina- 
tion of  the  act  of  8th  of  May,  1876,  (P.  L.  140, ) 
leads  to  the  belief  the  note  1b  euflSclenti. 
That  act  la  a  snbstltnte  for  the  cut  of  l&tb 
May»  1874,  and  goes  somewhat  beyond  It. 
The  first  section  proTldee  for  the  appoint- 
ment by  the  president  or  law  Judse  of  a 
et^ographer  to  he  attached  to  the  court. 
The  second  requires  him  to  be  competent 
In  hie  art.  and  to  duly  qualify  under  oath. 
It  then  proceeds :  *It  shall  be  the  duty  of 
■aid  stenographer tu  take  full  stenograph- 
ic notes  of  the  testimony  In  all  proceedings 
on  any  trial  ut  facts,  tofcetber  with  the 
charge  of  the  Judge,  and  said  notes  shall  be 
deemed  and  held  to  be  official,  and  the 
beet  anthorlty,  In  any  matter  In  dispute; 
and  a  copy  of  the  same,  made  as  herein- 
after provided,  shall  be  used  by  the  partly 
to  a  canse  In  any  farther  proceeding, 
wherever  the  use  of  the  same  may  be  re- 
quired.* Thus  the  stenographer  Is  an  offi- 
cer of  the  court  and  acts  under  oath ;  and 
bis  notes  are  declared  to  be  official,  and  to 
be  the  best  authority,  In  case  of  dispute. 
Besides,  they  are  to  be  used  whenever 
their  use  is  required,  covering  the  use 
thereof  In  this  court.  This  la  not  all,  for 
the  fourth  secUon,  after  making  it  the 
duty  of  the  stenographer  to  tumlsh  copira 
of  Ills  notes  In  long-hand  upon  the  order 
of  the  court  or  request  of  counsel,  during 
"  the  trial  or  afterwards,  provides  that, 
within  a  reasonable  time  after  the  trial, 
he  shall  transcribe  all  notes  not  previous- 
ly transcribed  by  order  of  the  court,  which 
transcript  shall  be  filed,  and  made  part  o! 
the  records  of  the  case.  Mow,  with  these 
provisions  before  us,  intended  to  preserve 
and  reproduce  the  evidence  In  the  most  ac- 
curate form,  to  be  done  by  a  sworn  offi- 
cer, and  deemed  to  be  official,  and  the  best 
authority,  and  filed  as  a  part  of  the  rec- 
ord, It  cannot  be  held  that  the  note  of  an 
exception  taken,  and  by  whom,  Is  not  to 
be  regarded  as  a  part  of  the  record,  and 
is  valueless,  because  It  Is  not  sealed  by  the 
Judge.  One  of  the  purposes  of  the  appoint- 
ment of  a  stenographer  Is  to  secure  rapid 
and  unabating  progress  In  the  trial,  re* 
llevlng  court  and  counsel  from  taking  full 
notes.  If  a  Judge  forgets  an  exception 
takeut  Is  his  want  of  recollection  to  de- 
prive a  party  of  the  benefit  of  the  notes  of 
the  stenographer  because  the  judge  de- 
clines to  seal  the  bill  ?  Clearly  the  act  In- 
tended that  the  officer  should  perform  a 
duty  which  would  supersede  the  necessity 
of  personal  attention  to  these  detailn  by 
the  court.  It  seems  to  us  the  act  must  re- 
ceive this  construction  from  Its  very 
terms,  as  well  as  Its  Intent  and  purpose. 
But,  on  the  merits,  we  are  of  opinion  no 
error  appears  In  the  record,  and  the  Judg- 
ment is  therefore  affirmed  In  each  case. " 

1  do  not  perceive  that  the  amendatory 
act  of  1876  materlaltychanged  the  original 
act  of  1874,from  which  ours  is  taken.  The 
former  does.  Indeed,  declare  that  the  tran- 


scription Inlong-hand.matlebythestenos- 
rapher,  shall  be  "a  part  of  the  record  uf 
the  case;"  but  the  court  of  appeals  had 
already  decided.  In  reference  to  the  act  ta 
1S74,  that  "tlie  stenoffrapbers'  notes  had 
the  effect  of  the  prothonotary's  certificate 
of  the  record  of  a  cause."  In  Edmlstou  v. 
Sch  warts.  13  Serg.  A  B.  186.  the  eflect  of 
such  a  certificate  of  the  prothonotary  was 
defined  by  Gibson.  J.,  as  follows:  "Every 
court  la  the  best  Judge  of  Its  own  record, 
and  Its  officer,  [the  prothonotary,]  acting 
by  its  direction,  Is  presumed  to  verify 
nothing  but  the  truth."  A  record  Imports 
absolute  verity,  and  cannot  be  contra- 
dicted by  evidence,  though  the  witness  be 
of  the  best  credit.  1  Roll.  Abr.  757;  3  Bl. 
Comm.  3S1.  Therefore,  according  to  these 
Pennsylvania  decisions,  which  we  adopted 
when  we  adopted  their  act.  when  the 
court  requires  the  atent^apber  to  iran- 
acribe  his  notes  In  long-hand  for  the  nae  of 
the  court,  and  under  Its  direction,  and  cer- 
tifies them  to  be  correct,  and  this  fact  a[K 
I>ears  of  record,  as  well  as  his  appointment 
and  qoallflcation,  It  follows  that  the 
transcribed  notes  of  testimony.  Including 
exceptions  to  rulings  of  the  court  during 
the  examination,  do  become  a  part  of  the 
record  of  the  canse,  and  need  not  be  em- 
bodied or  Incorporated  In  any  oUier  bill  of 
exceptions,  nor  require  other  verification 
than  identification  by  the  clerk,  and  certifi- 
cation by  the  reporter  himself.  It  must  be 
remembered,  however,  that  the  steno- 
graphic report  to  be  entlUed  to  this  offi- 
cial character  must  be  made  up  under  the 
view,  "subject  to  tbe  direction,  of  the 
court,  and  with  Its  approval. "  In  cases 
where  the  testimony  in  required  to  be 
passed  upon  by  the  appellate  court,  as  on 
motions  to  exclude  all  the  evidence  of  a 
party,  or  on  demurrer  to  evidence,  or  on 
the  relevancy  or  propriety  of  an  instruc- 
tion, where  it  is  clnjmed  there  Is  no  evi- 
dence to  support  Its  hypothesis,  or  where 
It  is  necessary  to  Inspect  the  evidence  to 
ascertain  what  was  decided  in  former  ad- 
judications, In  all  these  casra  the  notes  of 
the  stenographer,  under  the  conditions 
above  prescribed,  are  a  part  of  the  record, 
and  are  the  best  authority.  Incapable  of 
contradiction  by  evidence  aliunde.  It  is 
Important  to  remember,  however,  that, 
on  motions  tor  new  trials,  our  practice  Is 
for  tbe  court  to  certify,  not  the  evidence, 
but  tbe  facts  proved.  I  perceive  nothing 
whatever  in  the  act  of  1887  which  could  l>e 
construed  as  Intended  to  change  this  rule 
of  practice.  See  rules  of  cour^  33  W.  Va. 
818.  There  Is  but  one  case  In  which,  ou 
overruling  such  a  motion,  the  lower  court 
can  be  required  to  certify  the  evidence; 
and  that  Is  where  the  testimony  Ip  so  vo- 
luminous, and  socontradlctory  or  conflict- 
ing, that  the  court  cannot  certify  the  facta 
proved.  In  such  case.  It  becomes  Its  duty 
to  certify  the  eviclence;  otherwise  a  party 
would  be  deprived  of  his  appeal.  Powell 
V.  Tarry's  Adm'r,  77  Va.260;  DUlanI  v. 
Dunlap,  8  S.  E.  Bep.  888.  In  such  case  tbe 
stenographer's  report,  transcribed  and 
certified  as  aforesaid,  Is  sent  up,  instead 
of  the  facts  proved,  and  Imports  absolute 
verity  as  to  what  tbe  parol  teetimoay  be- 
fore tbe  Jury  actually  was.  But  in  all 
other  cases  it  Is  the  dutgr  of  the  Jadsa  who 
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prarides,  apon  overrulliiK  a  motion  for  a 
new  trial,  If  reqaired  so  to  do  bj  couDBel, 
to  certify  tbe  facts  proved:  and  Incases 
where  be  has  appointed  a  stentwrapber, 
and  bas  directed  his  notes  to  be  tran- 
Hcrlbed.he  Hhualdreqalre  counsel  to  digest 
tbe  same,  and  to  make  up  therefrom  a 
statement  of  tbe  facts  proved,  and,  it  they 
cannot  asnie,  be  should  settle  their  "dis- 
pate"  by  recorrlnjE  to  the  notes  as  "tbe 
beet  anthc^rity. "  He  should'  not.  where  be 
can  eonsdentlonsly  avoid  It,  cast  upon  tbe 
appellate  court  a  duty  which, In  oar  state, 
properly  deTolvee  upon  himself ;  nor 
should  be,  In  criminal  cases,  without 
wdghty  reasons,  burden  the  poblic  with 
the  expense  of  printing  tbe  stenographer's 
notes  in  cases  where  the  evidence  is  not 
reqaired,  or  where  ordinary  diligence 
woald  have  afforded  a  clear  and  eompre- 
bensive  digest  of  the  facts  proved.  In  sev- 
eral u(  tbe  states  where  similar  laws  have 
been  enacted,  they  have  required  tbe  tran- 
Hcribed  ootee  to  be  put  In  narrative  form. 
This  reduces  the  report  to  narrower  com- 
pass, and  I  can  conceive  of  no  objection  to 
its  being  done  In  oar  state,  where  the 
court  so  directs.  In  the  case  now  before 
ua,  the  transcription  ee^ns  to  have  been 
so  made. 

But  tbe  very  anomalous  ana  extraordi- 
nary feature  In  the  present  case  is  that  the 
presiding  Judge  bas  certified  that  the  re- 
porter appointed  by  himself,  on  recom- 
mendation of  counsel,  turned  out  to  be 
not "  competent  In  tbe  practice  ot  his  art, " 
as  he  Is  reqaired  to  be  by  tbe  statute.  In 
this  anomalous  state  of  anairs,  I  am  of 
opinion  that,  as  soon  as  the  tact  was  Ja- 
diclally  discovered,  the  court  should  have 
elthftr  discharged  the  official  reporter,  or 
permitted  him  to  proceed  only  by  consent 
of  the  prisoner,  so  signified  as  by  crim- 
inal practice  required.  The  requirement 
of  tbe  law  Is  that  the  reporter  shall  be 
competent  in  bis  art.  None  other  can 
be  legally  appointed.  When  tbe  court  dis- 
covered that  Its  appointment  waslnvioleu- 
tloDol  thestatnte,it  should  have  removed 
the  appointee,  or  declined  to  request  a 
transcription  of  his  notes;  and  If  counsel 
made  such  a  request  the  court  should 
have  superintended  the  transcription  in 
sach  manner  as  to  see  that  It  was  prop- 
erly made.  **  in  accordance  with  what  may 
be  Judicially  found  to  be  the  fact.**  lam 
free  to  say  that  1  do  not  see  what  author- 
ity the  conrt  bas  to  employ  an  incompe- 
tent stenographer,  or  to  permit  soch  a  re- 
porter to  proceed  with  bis  notes  after 
conitwl  admit  his  incompet)ency,.and  on 
that  account  engage  in  taking  notes 
tbems^ves,  with  a  view  of  impeaching  his 
accuracy,  or  supplementing  hie  notes  by 
their  own.  The  very  object  of  the  law, 
as  decided  by  the  Pennsylvania  court,  is 
to  supersede  the  necessUy  of  taking  notes 
by  the  conrt  and  couusn ;  and, If  thenotes 
of  connsel  are  to  be  taken  as  better  aa- 
tborlty  than  those  of  the  short-band  re- 
porter, tbe  whole  object  and  letter  of  tbe 
law  are  frastrated.  X  cannot  perceive, 
therefore,  that  there  Is  anything  to  be 
done,  when  the  reporter  tnms  out  to  be 
notorloasly  Incompetent,  but  to  discharge 
him,  and  appoint  another,  or  proceed  as  if 
no  appolntmeot  had  been  made.  If  any 


other  course  Ifi  to  lie  pursued,  it  must  be 
done  in  such  manner  as  to  embrace  an 
express  waiver  of  all  objections  by  all  Uie 
parties  Interested.  The  rule  must  be  dis- 
charged. 

Ensubh,  J.,  concurred. 

Bbannon,  J.  I  concur  in  the  result 
reached  In  the  opinion  of  Judge  Iascmb  in 
refusing  the  writ  ot  mandamus,  but  do 
not  coQcar  In  all  tbe  views  presented  la 
that  opinion.  I  shall  not  elaborate  my 
views  as  to  the  statute  of  this  state  pro- 
viding for  stenographic  reports  of  trials, 
but  shall  content  myself  with  stating  that 
I  do  not  think  tbe  legislature  intended 
that  soch  report  of  evidence  should  be  a 
part  of  the  record,  properly  so  called.  I 
think  snch  report  Is  designed  for  use  only 
In  the  trial  court,  <uid  that  its  matter  does 
not  become  a  port  ^f  the  record  unless 
made  so  by  biU  of  exceptions,  according 
to  tbe  practice  as  to  making  op  bills  of  ex- 
ceptions as  established  by  decisionsln  Vir- 
ginia and  this  state.  Tbe  fact  that  such 
report  is  part  of  the  record  in  Pennsyl- 
vania does  not  require  us  so  to  consider  it 
—First,  because  the  mode  of  preparation 
of  a  record  for  tbe  purposes  of  error  In  an 
appeUate  court  In  Pennsylvania  does  not 
prevail  here;  and,  second,  the  Pennsyl- 
vania statute  expressly  mckkes  the  report 
a  part  of  tbe  record,  whereas  our  statute, 
thongh  It  may  have  been  drawn  from 
that  statute,  omits  this  material  provis- 
ion. Tbe  foregoing  opinion  Is  too  liberal, 
In  giving  that  statute  a  wider  scope  and 
effect  than  I  think  a  proper  construction 
of  It  would  give.  I  am  authorized  by 
Judge  Sntder  to  say  that  he  concurs  In 
this  note.  All  the  Judges  concurred  In  tbe 
syilabus,  and  In  the  conclusion  reached. 


CouMTT  Court  of  Wood  CotJNTT  t.  Bobb- 
HAN,  Judge. 

{Supreme  Court  of  Appeals  of  West  Ffroinia. 
June  25,  1890.) 

BRii>ass-~Az;nHATiON— CotTRTT  Cotnr— Ckbho- 

BASI— pBOaiBITION. 

1.  Since  section  86,  of  chapter  4fi  of  the  Code 
of  1898  has  been  amended  and  re-enaoted,  so  as  to 
read  as  it  now  stands  in  Code  18S7,  p.  836,  the  al> 
tnvtion  by  Uie  county  court  of  an  enstins  ooanty 
road  or  taraidlra  or  raidge.  In  ordw  to  place 
same  on  better  Kround  or  srade,  does  not  rnider 
it  necessary  to  gm  the  notice  to  the  imblio  whi  ^ 
(as  was  decided  In  Conrad  v.  Lewis  Co.,  10  W. 
Va.  784)  was  formerly  required  section  80  of 
ohapter  4S  of  the  Code. 

2.  Private  citizens  who  have  no  special  prop- 
erty or  interest  to  be  affected,  acting  on  thelrowu 
behalf,  and  that  of  oUier  dtlzens  who  have  not 
made  uiemaelves  litigants,  nor  sabmitted  any  mo- 
tion, nor  taken  sny  exceptions,  before  the  connty 
court,  when  the  latter  is  oonduotlng  proceedings 
to  alter  the  location  of  and  rebuild  aconntybridire, 
osnnot  review  the  action  of  said  county  oourt  Ixy 
eerUorarU  sod  a  ]ndge  of  theoironitoonrt  has  no 
jurisdiction  or  authority  to  issue  any  audh  writ 
in  such  a  esse. 

8.  Frohibltion  lies  against  such  usurpation  of 

Sower  by  the  judge  of  tbe  circuit  court,  and,  nn- 
er  the  oircumstancee  and  necessities  of  this  case 
it  Is  the  onVf  apprqiirlate  and  adequate  remedy. 
iSyUeOnu  hy  Sie  Cowrt.) 

Petition  for  a  writ  of  prohibition* 
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Van  Winkle  &  Ambler  and  J.B.Jackaoiit 
for  petltlonera.  J  M.  Jackson  and  J.  Q. 
McLuer,  for  reepondeutB. 

Lucas,  J.  At  the  city  of  Parkerpbnrg, 
the  Little  Kannwha  rirer,  above  Ite  con- 
flnence  with  the  Ohio,  wag  Bpanned  by  a 
fine  brldpre,  owned  by  the  county  of  Wood, 
and  connecting  a  turnpike  road  with  a 
street  of  the  city  called -Market  Street." 
In  the  unprecedented  high  water  of  July, 
1888,  this  noble  structure  was  practically 
washed  away,  the  abutments  and 
walls  alone  being  left  standing.  It  be- 
came the  Interest,  almost  the  necessity,  ot 
the  county  tobave  this  bridge  reconstruct- 
ed, and  the  doty  of  the  county  court  to 
prosecute  such  reconstruction,  either  upon 
the  same  site  or  upon  one  more  eligible. 
This  duty  devolved  upon  themeiclusfvely, 
according  to  the  twenty-fourth  section  of 
the  eighth  artlde  of  the  constitution, 
which  provides  as  follows:  "They  [the 
county  court]  shall  also,  under  such  ref- 
lations as  may  be  prescribed  by  law,  have 
the  superintendence  and  administration 
ufthe  internal  police  and  fltical  affairs  ot 
their  counties, Including  the  establtsbment 
and  regulation  of  roads,  ways,  bridges, 
public  landings,  ferries,  and  mills,  with  au- 
thority to  lay  and  dlsburoe  the  county 
levies ; "  and  according  to  the  Code,  which 
contains  appropriate  leglelatlon  for  carry- 
ing into  effect  said  constitutional  provis- 
ion. See  Code  1887,  c.  42,  pp.  827,  828.  It 
so  happened  that,  since  the  original  con- 
struction of  the  bridge,  an  act  ot  congress 
had  been  passed  which  was  now  constmed 
to  require  the  new  bridge  to  be  built,  H  at 
the  same  place,  some  18  feet  higher,  and 
the  additional  height  would  require  a  ma- 
terial change  In  the  ground  and  grade  and 
approaches  upon  either  side  ot  the  river. 
An  alteration  to  better  ground  aud  grade, 
therefore,  ot  both  bridge  and  turnpike 
road,  to  some  extent,  became  inevitable, 
as  is  admitted  In  the  pleadings  hereto- 
fore had  upon  maadanius,  and  reported 
In  83  W.  Va.  689.  ante,  72.  In  the  peti- 
tion for  a  mandamus  presented  at  the 
relation  ot  a  number  ot  private  Individu- 
als who  describe  themselves,  no  doubt 
properly,  as  "cttizws  and  tax-payers  ot 
the  county  ot  Wood,  "the  following  iau' 
guage  was  used:  "And  petitioners  aver 
that  It  is  perfectly  feasible  and  practicable, 
and  can  be  done  with  less  expense  to  the 
c-junty  of  Wood,  to  rebuild  and  repair  the 
old  bridge  upon  the  old  site  at  the  foot  ot 
Market  street,  and  by  so  doing  nee  the 
abutments  now  standing  thereat,  and  still 
comply  with  the  requirements  of  the  secre- 
tary ot  war,  by  building  said  bridge  at 
the  required  height,  and  that  road-ways 
can  be  built  as  approaches  to  said  bridge 
from  the  said  Parkersburg  aud  Elizabeth 
turnpike  road  perfectly  accessible  and  teas- 
Ible,  and  at  very  little  cost  and  expense  to 
the  county ;  and  that  If  It  should  become 
necessary  to  do  so,  in  addition  to  lAe  said 
last-mentioned  approaches,  a  new  road 
can  be  built  along  the  side  of  the  hill  lead- 
ing to  the  said  bridge  with  very  little  cost 
to  the  county,  the  land-owners  having 
agreed  to  give  the  right  ot  way  tor  the 
said  road  to  the  conn^  of  Wood. "  Simi- 
lar admissions  appear  In  the  present  caAe. 


so  that  we  may  regard  It  as  a  concession 
upon  all  bands  that  an  alteration  more  or 
less  extensive  was  rendered  necessary, 
whether  the  old  site  should  be  reoccopied 
or  a  new  one  adopted.  The  relators  pro- 
ceeded upon  the  idea  thatunder  section  23, 
c.  89,  Code  1887.  which  provides thati^so  far 
as  any  road,  bridge,  or  public  landing  be- 
longs to,  or  Is  under  the  care  or  control  ot, 
a  county,  It  shall  be  the  du^  of  the  coun- 
ty court  to  cause  the  same  to  be  kept  In 
good  repair  and  condition. "  it  became  the 
Imperative  duty  ot  the  county  court  to 
"repair, "  that  Is,  rebuild,  the  bridge  apon 
the  original  site.  This  court,  however, 
held  otherwise,  and  refused  the  writ  upon 
the  ground  that  the  act  complained  of  was 
Judicial  or  qvasi  Judicial,  aud  that  the 
county  court  could  not  be  compelled  to  re- 
build the  old  bridge  after  It  had  already 
decided  to  build  a  new  bridge  acrcMM  the 
same  stream  near  tlie  old  idte;  thereby,  tn 
effect,  deciding  to  change  the  location  <rf 
the  former  bridge.  In  rendering  their 
opinion  the  president  ot  the  conrt  did  sug- 
gest that  the  relators,  if  tb^  felt  them- 
selves aggrieved  by  the  action  ot  the  coun- 
ty conrt,  might,  in  certain  contlngatclea, 
and  by  taking  proper  st^s,  place  them- 
selves In  a  situation  to  have  the  eetioo  of 
the  county  conrt  reviewed  by  an  appellate 
tribunal.  In  pursuance,  aa  they  suppose, 
of  this  snggestion,  the  present  petltlonera 
have  applied  for  and  obtained  from  the 
Judge  of  the  circuit  court  ot  Wood  county 
a  writ  of  certiorari.  Issued  the  22d  day  of 
April,  1890,  and  made  returnable  to  the 
15th  day  of  the  next  term  <A  tiie  said  cir- 
cuit court,  wlilcb  it  is  conceded  will  not 
authorise  a  return  to  the  writ  In  a  period 
ot  less  than  90  days.  In  the  mean  time, 
by  a  suspending  order  accompanying  the 
writ,  the  work  of  conetmetlng  the  new 
bridge,  now  under  contract,  is  suspended 
until  the  final  determination  ot  the  matter 
by  the  circuit  conrt.  The  county  court, 
without  waiting  for  the  return-day  of  the 
writ,  has  filed  Its  petition  in  this  conrt  for 
a  writ  of  prohibition  to  prohibit  the  aald 
Judge,  and  the  said  circuit  court,  and  the 
said  citizens  aud  tax-payers,  from  further 
proceedings  under  the  writ  of  oert/orsrf, 
and  to  vacate  cuid  supersede  the  reetrain- 
Ing  order  which  accompanied  said  writ. 
All  farther  notice,  rale,  or  deeleraUon  be- 
ing waived,  the  case  comes  on  to  be  heard 
upon  this  petition tora  writ  of  prohibition 
aud  the  answer  of  respondents.  The  peti- 
tion is  based  upon  the  all^atlon  that  the 
Judge  below  has  acted  onteide  and  In  ex- 
eesB  of  his  JurisdleUoii.  This  Is  denied  in 
the  answo-,  and  It  is  farther  m^talned 
that,  even  were  the  charge  true,  the  prop- 
er remedy  is  by  appeal  or  writ  of  error, 
and  that,  under  the  circumstances,  this  ex- 
traordinary remedy  cannot  properly  be 
Invoked.  ltdoes;iot  appear  that  Jndg« 
BoREMAN,  who  granted  the  writ  below, 
required  any  notice  to  be  served  upon  the 
county  court,  and  hence  no  opportonlty 
has  bem  presented  for  reUet  In  tAe  lower 
court  by  motion  to  quash  or  otherwise. 

Whether  we  should  grant  the  writ  de- 
pends upon  the  answers  to  two  questions, 
which  I  shall  now  proceed  to  consider— 
Firsts  had  the  Jndge  ot  the  drcolt  court 
Jnriadictlon  to  Iwie  the  writ;  aseoad  U 
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not,  l8  problbitloD  a  proper  r&M,  oader 
tlie  drcnnutancM  end  neconltlea  of  tbia 
case. 

Ftrst,  had  the  Jadge  of  the  circuit  court 

iarlBdlctlun  to  Issue  the  writ  ot  certlortui? 
am  fit  opinion  that  he  had  not.  It  ap< 

Eears  from  the  record  that  the  petitioners 
ad  never  made  themselveB  parties  to  the 
proceedings  in  the  county  court.  In  the 
case  of  Conrad  v.  Lewis  Co.,  10  W.  Va.  784, 
the  mode  in  which  citizens  and  tax-payers 
aggrieved  by  the  discontinuance  of  a  par- 
ticular road  might  enter  into  the  contro- 
Tersy  of  location  and  excess  or  breach  of 
authority  was  distinctly  pointed  out.  as 
follows:  After  premising  that  the  altera- 
tion of  a  public  road  did  of  Itself  affect  a 
"discontinuance"  of  that  portion  of  the 
old  road  for  which  the  new  route  is  sub- 
atltuted,  and  calling  attention  to  section 
SO.  r.  43,  Code  W.  Va.,  which  at  that  time 
required  a  notice  of  three  weelts  to  be  gir- 
en  to  the  public  by  posting,  etc.,  before  a 
connty  road  cnuld  be  discontinued,  the 
Judge  who  delivered  the  opinion  proceeded 
to  say:  **The  county  court,  therefore, 
properly  permitted  the  petitioners,  citizens 
of  Lewis  county,  to  appear  at  the  May 
term,  1S74,  and  make  themselves  parties 
to  this  proceeding,  and  move  to  set  aside 
this  order  discontiDaing  this  road  In  part. 
•  •  •  These  petitioners. then.being  par* 
ties  to  the  controversy,  having  been  per- 
mitted properly  to  appear  and  litigate  the 
matter  on  its  merits  In  the  courts  below, 
liad  cleariy  some  rights  of  redress  lor  the 
errnneoQs  action  of  the  county  court ; "  and 
this  redress,  the  Judge  proceeds  to  point 
out,  was  by  prosecuting  proceedinffei  In 
error  in  the  circuit  court,  and  from  thence 
to  this  court.  But  It  must  be  observed 
that  since  this  decision  and  opinion  were 
rendered, in  1877.  the  law  has  been  changed 
and  amended  to  meet  that  very  case,  and 
to  obviate  the  necessity  of  the  public  no- 
tice which,  by  construction,  this  court 
held  was  required  when  by  an  alteratinn 
a  part  only  of  the  altered  road  was  dl»< 
continued.  The  amendment  consists  In 
substituting  fortbe  last  sentence  of  section 
SO  ol  chapter  43  of  the  Code  of  1868  the  fol- 
lowing: "Bnt  this  section  shall  not  be 
construed  so  as  to  prevent  any  connty 
court  from  altering  any  such  tnmplke  or 
other  road  so  transferred  by  the  state  as 
aforesaid,  as  provided  fortn  section  thirty- 
five  of  tbUi  chapter,  whenever  it  becomes 
necessary  to  do.so  in  order  to  place  such 
tnmplke  or  other  road  on  better  ground 
or  grade  than  the  existing  location ;  and 
when  such  alteration  Is  made,  and  the 
said  turnpike  or  other  road,  as  so  altered, 
la  completed  and  put  In  good  order  and 
condition,  the  former  location  thereof ,  to 
the  extent  of  such  alteration,  shall  be  dis- 
continued without  any  sach  notice  as  is 
herein  required  as  to  the  discontinuance  of 
an  entire  county  road  In  anycounty  other 
than  snch  turnpike  or  other  road  so  trans- 
ferred as  aforesaid. "  Compare  Code  1868. 
p.  373.  with  Acts  1882,  e.  75,  and  Code  1887, 
p.  326. 

It  seans,  therefore,  that  when  these  pro- 
ceedings to  alter  the  road  in  question  and 
r^nlla  the  bridge  were  commenced  In  the 
eonnty-eoort,  the  law  had  been  changed, 
and  no  notice  was  required  except  to  the 


land-owners,  end  no  other  cltlsens  than 
such  land-owners  could  become  parties 
litigant.  It  follows,  therefore,  that  these 
six  private  citizens  have  no  standing  In 
court,  and  appear  here  simply  as  amid 
eurUe  or  amid  patrkB,  seeking  to  substi- 
tute thdr  own  views  of  the  public  Intei^ 
ests  for  those  of  the  l«rlttmate  and  con- 
stitutional authorities  Into  whose  keeping 
those  Interests  have  been  intrusted  by  the 
law  of  the  land.  Even  if  it  were  possible 
for  these  six  private  citizens  who  have  ob- 
tained the  writ  of  certioraiito  make  them- 
selves parties,  aa  the  law  now  stands,  to 
a  proceeding  under  section  35  of  chapter  48 
ot  the  Code  by  the  county  court  to  alter 
or  establish  a  bridge,  they  have  not  taken 
any  proper  steps  to  do  so.  They  are  not 
the  same  petitioners  who  applied  tor  the 
maadamuB.  So  far  as  the  record  discloses, 
they  have  never  appeared  before  the  coun- 
ty court,  and  raoTed  to  set  aside  Its  order 
establishing  the  new  location,  and  discon- 
tinuing the  old, nor  for  any  other  purpose. 
They  did,  Indeed,  in  July,  1889,  in  common 
with  four  or  Ave  hundred  other  citizens, 
present  a  petition  to  the  said  court,  and 
respectfully  ask  your  honors  to  reconsid- 
er ypur  action  In  locating  the.  bridge 
across  the  Little  Kanawha  river  at  the 
foot  of  Jnllanna  street,  and  relocate  it 
either  at  Uarket  street  or  some  more  cen- 
tral or  convenient  point. "and  accompany 
this  petition  by  the  resolutions  of  a  public 
meeting  on  the  same  subject.  This  they 
had  a  perfect  right  to  do,  but  the  filing  ot 
such  a  petition  did  not  and  could  not 
make  them  litigants,  or  in  imy  proper  legal 
or  Judicial  sense  parties  to  the  proceeding. 
They  stand  here  simply  as  i6x  private  cm- 
cens  and  tax-payers,  who  undertake  to  < 
represent  the  whole  connty  in  opposition 
to  the  Judgment  and  action  of  the  proper- 
ly constltnted  authorities,  to  whom,  as 
we  have  seen,  and  as  was  decided  In  State 
v.  County  Court,  83  W.  Va.  589,  ante,  72, 
not  only  the  statute, but  the  constitution, 
has  committed  the  Judicial  or  quasi  Jn- 
dlcial  determination  ot  thequestlons  relat- 
ing to  the  alteration,  establishment,  and 
location  of  a  connty  bridge.  If  these  pri- 
vate gentlemen,  assuming  to  act  in  behalf 
of  the  public,  had  charged  bribery  or  cor- 
ruption upon  the  constituted  authorities. 
It  Is  possible  such  a  charge,  in  view  ot  the 

Sirindple  that  fraud  Is  always  to  be  re- 
leved  against,  might  give  them  a  stand- 
ing In  court.  But  no  such  charge  Is  made. 
They  stand  simply  as  private  citizens  who 
honestly  believe  that  the  decision  and 
Judgment  ot  the  tribunal  appointed  by  the 
constitution  to  determine  such  questions 
are  at  fault,  and  contrary  to  public  Inter- 
est in  tke  matter  otrdocatlngand  rebuild- 
ing a  county  bridge.  They  therefore  seek 
to  substitute  their  own  Judgment  for  that 
of  the  constitutional  and  legislative  au- 
thorities, and  to  coerce  the  latter  to  abfui- 
d<m  their  own  views,  and  accept  those  ot 
these  six  Influential  citizens.  Clearly  and 
obviously  the  circuit  court  could  not  en- 
tertain Jurisdiction  ot  appeal,  writ  of  er- 
ror, or  certiorari  by  parties  who.  so  far  aa 
the  record  discloses,  had  never  appeared 
in  the  inferior  court. either  in  person  or  by 
attorney,  And  who  stood  in  no  other  re- 
lation to  the  matter  In  hand  than  as  rep- 
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iwentallTe  mm,  wbo  dtllercd  from  the 
proper  aatborlties  upon  a  qaeetloD  com- 
mitted b7  the  twenty-fourth  eectioii  ot  the 
eighth  article  of  the  coDStitutlon  to  the 
arbitrament  of  such  authorities.  Super- 
Tlsors  T.  Gorrell,  20  Grat.  512.  I  conclude, 
therefore,  that  the  iudge  below  had  no 
authority  or  Jurisdiction  to  Iseae  this 
writ,  because  the  six  representative  pri- 
T(ite  citizens  and  tax-payers  had  not  made 
themselves  lltlsants,  nor  submitted  any 
motion  for  relief,  nor  taken  any  exception 
In  the  interior  court,  and  had  no  standlnjc 
and  no  special  property  nor  interest  to 
be  affected,  nor  any  pretext  to  interfere 
with  the  legitimate  duties  of  the  count7 
court.  See  Brldgo  Go.  t.  Sommera,  18  w. 
Va.  476. 

HavliuE  reached  this  conclusion,  we  are 
to  inquire,  secontf^.  whether  prohibition 
is  the  proper  remedy,  under  the  circum- 
stances and  necessities  of  this  case.  X  cor- 
dially Indorse  all  that  was  said  by  this 
court  throush  Judge  Green  In  Jelly  v. 
DIls,  27  W.  va.  271. 272,  In  regard  to  our 
reluctance  to  employ  this  writ.  The  au- 
thor from  whom  ne  qnotm.  Mr.  High,  thus 
lays  down  the  law  upon  this  subject: 
"To  warrant  a  court  In  gi-antlng  this  ex- 
traordinary remedy.  It  should  clearly  ap- 
pear that  the  Inferior  tribunal  Is  actually 
proceeding,  or  Is  about  toproceed.in  some 
matter  over  which  it  possesses  no  rightful 
Jurisdiction.*  "And,  to  warrant  the  re- 
lief, it  must  appear  that  the  court  or  per- 
son against  whom  the  writ  is  sought  Is 
about  to  exercise  Judicial  or  quasi  Judicial 
power,  without  authority,  which  will  re- 
sult in  an  Injury  for  which  there  Is  no  oth- 
er remedy.  The  province  of  the  writ  Is 
'not  necessarily  confined  to  cases  where 
the  subordinate  court  Is  absolute  devoid 
of  Jurisdictioii,  but  is  also  extended  to 
cases  where  such  tribunal,  although  right- 
fully entertaining  Jurisdiction  of  the  sub- 
ject-matter in  controversy,  has  exceeded 
its  legitimate  powers."  High,  Extr.  Leg. 
Rem.  88  780,  781.  The  circuit  court  or  the 
Judge  having,  as  we  have  seen,  exceeded 
his  Jurisdiction  in  granting  the  certiorsai, 
and  having  made  it  returnable  beyond 
the  period  of  the  annual  county  levy,  and 
restrained  the  building  of  the  bridge  until 
the  final  action  of  the  circuit  court,  I  do 
not  see  that  the  remedy  by  appeal,  even  It 
such  could  be  shown  to  exist,  could  at  all 
meet  the  exigencies  of  this  case,  or  in  any 
manner  prevent  or  adequately  compen- 
sate the  threatened  injury.  The  Judge  has 
himself  effectually  prevented  any  motion 
before  him,  or  any  protest  In  his  court 
against  his  Jurisdiction,  by  not  giving  any 
notice,  and  by  making  the  certiorari  re- 
turnable to  a  date  so  remote  as  to  cause 
great  and  necessary  delay  in  prosecuting 
this  much-needed  public  work.  As  was 
said  In  Supervisors  r.  Gorrellt  20  Qrat,B22, 
BO  we  may  say  In  this  case:  "A  circuit 
court  cannot  review  a  Judgment  of  a 
county  court  except  In  the  cases  and  In 
the  mode  prescribed  by  law.  It  a  circuit 
court  ex  mera  motu  undertake  to  review 
a  Judgment  of  a  county  court.  It  Is  an  act 
of  usurpation  for  which  prohibition  lies; 
so,  if  a  circuit  court  undertake  to  review 
such  a  Judgment  on  the  petition  of  one 
who  Is  not  a  party  to  It,  the  same  remedy 


lies. "  As  for  the  remedy  by  appeal.  If  it 
exists  at  all,  ft  should  be  remembered  that 
these  six  private  pentona  undertake  to  rep- 
renent  other  tax-payers  and  the  public 
generally ;  but  should  the  circuit  court  de- 
termine the  matter  on  final  adjudication 
against  the  county  court,  and  an  appeal 
or  writ  of  error  be  allowed,  against  whom 
could  snch  writ  be  prosecuted  ?  Certainly 
not  against  the  public  generally,  bnt.  It  at 
all,  only  against  these  six  private  individ- 
uals, and  a  final  adjudication  would  be 
had  against  them  upon  the  ground  that 
they  had  no  defined  or  certain  lutereet. 
Thus  nothing  would  be  determined,  and 
they  would  perhaps,  by  the  great  delay, 
have  accnmpUshed  the  defeat  <^  meaaarea 
for  the  public  Intwest  which  ttaeonsUtn- 
tlonal  guardians  in  that  behalf  have  de- 
vised and  put  In  process  of  execution.  I 
cannot  see,  therefore,  that  any  other  rem- 
edy except  prohibition  can  afford  ade- 
quate and  effectual  relief  In  this  case.  Up- 
on the  whole,  therefore,  we  are  of  opinion 
that  the  writ  of  prohibition  should  t>e 
awarded  in  accordance  with  the  prayer  of 
the  petition. 

Snyder,  P.,  and  ENOMBHand  Bbahmoh, 

J  J.,  coucurred. 


Rbilly  et  tU.  V.  Bi-EB  et  Mi. 
(A^MViM  Court  of  Aj^^&^o^  Wait  VirvMa. 

'  FBATmULENT  COKVBTXITCBS— EviUBHUa. 

1.  If  a  eonveyBnoe  It  made  byafattaer-ln-law 
to  his  sOD-ln-law  for  landf  ^tBting  theoonsideratieB 
on  Uie  fsoa  itf  the  deed  to  be  Cl,OO0i,  the  raoeipt  «f 
which  i>  acknowledged,  and  Uie  erideiKa  di«- 
olOBe»  the  fact  that  said  oonsideraiion  w«a  not 
paid,  but  that  a  very  amall  jtortion  of  it  was  paid 
by  crediting  an  old  dobt  due  from  the  grantor  to 
the  grantee,  this  false  redtal  as  to  the  payment 
of  the  consideration  will  be  regarded  as  a  t>adge 
of  fraud;  and,  if  said  deed  is  Impeached  by  the 
creditors  of  uid  grantor  as  having  been  made 
wlUi  intent  to  hinder,  deli^,  and  defrand  tliam 
Ln  the  ooilection  of  their  debts,  said  sou-in-law 
will  be  held  to  stricter  proof  of  the  bona  Jldet  of 
the  transaatlcm  than  a  stzanger  would  b& 

2.  Whm  a  deed  of  conveyance  la  attaclcad 
the  creditors  of  the  grantor  as  having  been  made 
and  executed  with  intent  to  hinder,  delay,  and  de- 
firand  his  creditcvs,  In  asoertainingwheUMr  ornot 
suohtrmdnleBt  intent  existed  In  tneulnds  of  the 
grantor  and  grantee,  the  ooortwill  Xodkia  the  ebr- 
oomstances  surroondlng  the  transaotion ;  circom- 
stantlal  evidence  being  not  only  sofBclent  to  es- 
tablish stich  fraud,  but,  on  acooant  of  the  secrecy 
of  such  toansactions.  Is  often  the  only  erldeooe 
that  can  be  obtained. 

8.  Where  it  appears  that  an  instntment  ooo- 
Toying  real  estate  Is  impeacdied  fkaodnleat  by 
creditors  of  the  grantor.  If  Qie  evidenoe  dlacloses 
the  fact  that  said  instrument  Is  false  in  any  ma- 
terial part,  the  burden  of  showing  that  the  trans- 
action was  fair  lies  upon  the  party  who  aeaks  to 
uphold  it. 
{SyUdbna  by  the  Court) 

Appeal  from  clrcultcourt,'Wetzelcoxin^. 
S.  B.  HhU,  for  appellants.   Robt.  McEi- 
do  wney,  tor  appellee  Furbee. 

Enolisb,  J.  This  was  a  suit  in  equity, 
brought  by  M.  Rellly,  Josephue  Clark,  and 
Oeorge  A.  Smith,  doing  buslnees  under 
the  firm  name  ot  John  L.  Smith  ft  Co., 
against  David  Barr  and  others.  In  the  i^iv 
cult  court  of  Wetiel  county,  for  the  par. 
pose  of  baTlnff  certain  conteyanccc  made 
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by  the  defendant  David  Ban*  to  bis  Bon- 
in-law  and  co-defendant,  Alexander  Fur* 
bee,  on  the  16th  and  16th  daya  of  Febrn^ 
ary,  1884,  declared  null  and  void  eo  far  as 
they  affect  the  rlf^hts  and  Interests  of  com- 
platnants,  and  praying  for  a  sale  of  the 
property  therein  described.  clalininK  that 
said  deeds  of  eonreyance  are  Iraudnlent 
and  Told  aa  to  the  plaintiffs  and  several 
of  the  defendants  who  were  creditors  of 
Hald  David  Barr  at  the  time  of,  and  an- 
terior to.  the  date  of  said  conveyances.  It 
Is  alles:^  in  plaintiffs*  hill  that  the  defend- 
ant David  Barr  owns  and  holds  In  fee- 
fidmple,  In  his  own  name,  two  tracts  or 
parcels  of  land  In  saJdconnty,— one  contain- 
ing: 4  acres,  conveyed  to  him  by  one  Peter 
Coen.  and  the  other  containing  12  acres, 
conveyed  to  him  by  Isaac  Coen ;  also,  that 
after  the  debts  and  liabilities  mentioned  In 
the  bill  accraed,  on  which  Judgmrats  were 
snbsequently  obtained,  bat  before  the  ren- 
dition of  any  of  said  Judgments,  to*wlt, 
on  the  10th  day  of  Febmatr*  1884,  the  de- 
fendant Barr,  b^ag  Indebted  as  aforesaid 
to  plaintiffs  and  to  others,  conveyed  to  his 
son-in-law.  Alexander  Farbee,  a  16J^cre 
tract  of  land  lying  In  said  county,  for  the 
consideration  expressed  In  said  deed  of 
^00,  the  payment  of  which  was  therein 
at^nowleged  In  fall,  and  that  on  the  16th 
day  of  Febraary,  1884,  the  neM  Barr  also 
conveyed  to  said  Farbee  a  certain  lot  In 
the  town  of  Wiley svllle. in  said  connty,  on 
which  there  was  then  and  yet  are  erected 
a  dwelling-house  and  store  room  or  house, 
and  that  the  consideration  expressed  in 
tbeconveyancefsalso  $500,  the  payment  of 
which  Is  also  acknowledged  In  full :  that 
the  said  tracts  of  land  were  all  the  real  es- 
tate owned  by  said  Barr  In  said  county  or 
elsewhere  at  the  time  of  said  conveyances, 
and  that  said  Barr  was  wholly  insolvent 
at  the  time  of  said  conveyances  to  said 
Farbee  as  aforesaid;  that  both  of  said 
conveyances  were  made  while  Barr  was 
Indebted  to  plalntlRs  In  the  sums  for 
which  Judgments  were  snbseqaently  ob- 
tained against  him;  and  that  said  convey- 
ances were  made  fortheexpresspaipose  of 
avoiding  the  etlMt  and  Hen  of  said  Judg- 
ments, which  s^d  Barr  well  knew  would 
shortly  be  rendered  against  him,  and  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding his  creditors  generally,  and  com- 
plainants In  partlcalar.  Plaintiffs  further 
allege  that  up  to  the  15th  of  February, 
1884.  the  defendant  Alexander  Furbae  was 
well  known  In  the  neighborhood  in  which 
be  lived  for  years  as  a  man  who  was  ut- 
'  terly  impecunloos.  and  that  he  was  never 
known  or  supposed  to  be  possessed  of  the 
snm  of  f 1,000,  or  of  any  other  sum  of 
mon^beyondwhat  was  necessary  to  keep 
himsdf  and  family,  and  that  said  Farbee 
never  paid  to  said  Barr  any  consideration 

Erlce  whatever  lor  t^e  realty  conveyed  to 
Im  by  said  Barr  by  said  deeds,  and  that 
said  conv^ances  are  fraudulent  so  far  as 
the^  affect  the  interests  of  complainants, 
and  should  be  so  considered.  Plaintiff, 
after  exhibiting  copies  of  certain  judg- 
ments owned  by  some  of  the  defendants, 
allqpid  that  on  the  8th  day  of  April,  1884, 
the  defMdant  David  Barr  and  wife,  by 
deed  ufthatdate.GOnv^edtodefendattt  B. 
McB3downa7,  as  trustee,  the  said  4  and 
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13  acre  tracts  of  land  to  secure  the  defend- 
ants Vance,  Hughes  &  Co.  In  the  sum  of 
f443.38,  which  amount  they  all^^e  is  yet 
unpaid;  that  said  tracts  of  4  and  12  acres 
are  of  small  value,  and  would  not  sell  for 
anything  like  a  sufficient  amount  to  dis- 
charge the  plaintiffs*  liens. 

On  tiie  10th  day  of  Jane  a  decree  was  en- 
tered in  said  cause  directing  a  commis- 
sioner to  ascertain  and  report  (1)  the 
amount  and  value,  and  annual  rental 
value,  of  any  and  all  realty  owned  by  the 
defendant  David  Barr  lying  in  Wetzel 
county,  W.  Va.:  (2)  any  and  all  Judg- 
ment liens  existing  c^ainst  said  David 
Barr,  with  their  respective  dates,  priori- 
ties, and  amounts,  including  Interest  and 
costs ;  (8)  the  time  or  date  of  the  con- 
traction by  the  defendant  David  Barr  of 
the  debts  or  liabilities  for  and  on  account 
of  which  the  Judgments  set  up  In  the  bill 
and  exhibits  were  obtained ;  (4)  the  date 
of  the  conveyances  made  by  said  David 
Barr  to  the  defmdant  Alexander  Farbee, 
and  what  actual  consideration  was  paid 
by  said  Alexander  Fatbee  to  said  Barr  for' 
the  realty  conveyed  by  said  conv^aneee, 
and  from  whence  the  money  was  derived 
by  said  Farbee.  ' 

On  the  Slst  of  May,  1888,  the  defendant 
Alexander  Farbee  filed  hUi  separate  an- 
swer to  said  bin,  denying  any  knowledge 
of  the  Judgments  mentioned  in  plaintlfls' 
bill  as  rendered  against  the  defendant 
David  Barr,  and  disclaiming  any  knowl- 
edge as  to  when  the  debts  were  contracted 
by  the  defendant  David  Barr  upon  which 
the  Judgments  named  In  the  bill  were  ren- 
dered, and  claimed  that  at  the  time  he 
purchased  said  4^  acres  of  land,  and  tin 
property  in  Wlleysville,  he  did  not  know 
that  the  defendant  David  Barr  was  in- 
debted to  any  person,  or  that  be  was  in- 
solvent; and  he  denied  that  said  convey- 
naces  were  made  to  him  by  the  defendant 
David  Barr  for  the  express  purpose  of 
avoiding  the  effect  and  lien  of  said  Judg- 
ments, and  he  farther  claimed  that  the 
purchase  of  the  property  by  him  from  the 
defendant  Barr  was  a  Ibir  and  bona  Ode 
transaction,  and  that  he  has  paid  all  of 
the  purchase  money  for  said  property.  He 
also  denied  the  allegation  in  the  bill  as  to 
his  Impecunloslty,  or  that  be  was  never 
supposed  to  have  BO  much  as  fl.OOO.orany 
other  sum  beyond  what  was  necessary  to 
keep  himself  and  family,  but  claimed  that 
he  at  all  times  had  all  the  money  he 
needed.  He  farther  denied  that  said  con- 
veyances to  him  from  the  defendant  Barr 
were  purely  gratuitous  and  fraudulent,  or 
that  said  Barr  had  retained  the  posses- 
sion of  all  of  said  real  estate  from  the  time 
of  said  conveyances  up  to  the  institution 
of  this  suit,  or  that  he  has  never  exercised 
any  rights  of  ownership  overthe  same,  bnt 
claimed  that  he  had  at  all  times  since  said 
purchase  exercised  acts  and  rights  of  own- 
ership over  the  same.  He  admitted  that 
said  Da\'ld  Barr  had  remained  In  posseeslon 
of  a  portion  of  said  property,  but  under 
contract  of  rent  with  respondent,  and  he 
denied  all  fraud  In  the  purchase  by  him 
fronA  said  Barr  of  the  real  estate  in  the  bill 
mentioned. 

The  commissioner  to  whom  was  re- 
ferred said  matters  of  account  by  said  de- 
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cree  reported  tbat  the  defendant  Barr  was 
the  owner  of  two  tracts  of  land  In  Wetzel 
county— one  containing  12  acres,  and  the 
otheT4acre8,  of  the  aggregate  value  of  $310. 
and  tbat  on  the  8tb  day  of  Aprtl»1884,  said 
Barr  nzecated  a  deed  of  tmat  on  said 
tracts  ol  land  to  secure  to  Van(»,  Hugbes 
&  Co.  the  amount  of  two  notes  aggregat- 
ing the  sum  of  $547.  He  alsq  OBcertained 
the  date  and  amount  of  the  Judgments  ob- 
tained by  the  plaintiffs  and  others  against 
the  said  David  Barr,  and  when  the  debts 
were  contracted  by  said  Barr  upon  wbleh 
Bald  Judgments  were  predicated,  ascertain- 
ing that  said  debts  were  contracted  In  the 
months  of  September  and  October,  1883, 
although  ludgments  were  not  obtained 
upon  the  same  until  May,  1884,  Augustr 
1884,  February,  1885,  etc.;  and  the  deeds 
from  said  Barr  and  wife  to  the  defendant 
Alexander  Furbee  were  made  and  executed 
on  the  I5th  and  Iftth  days  bf  February, 
1884,  for  the  4^^cre  tract  ol  land,  and 
the  town  lot  in  the  town  of  WlleySTllle ; 
the  aggregate  consideration  being  $1,000, 
expressed  In  said  deeds.  Said  commis- 
sioner also  found  that  the  conveyance  of 
the  said  46)^acre  tract  of  land  and  said 
town  lot  was  made  in  consideration  of 
said  $1,000,  which  said  Furbee  derived  by 
trading  and  dealing  In  stock.  To  this  re- 
port the  plaintiffs  excepted,  because  said 
commissioner  found  that  the  actual  con- 
sideration paid  by  Alexander  Furbee  for 
said  town  lot  and  said  46^  acres  of  land 
was  $1,000,  and  because  sal  a  commissioner 
found  that  said  $1,000  waa  derived  by  said 
Alexander  Furbee  by  dealing  in  stock,  and 
because  said  report  was  contrary  to  the 
evidence. 

Co  the  20tfa  day  of  September,  1888,  a  de- 
cree was  rendered  in  said  cause  dlsmlsslag 
the  plaintiffs'  bill  as  to  thedefendantAlex- 
ander  Furbee,  and  overruling  the  excep- 
tions to  said  comrolssioner'B  report,  and 
directinga  sale  of  said  4  and  12  acre  tracts 
of  land  to  satisfy  first  said  trust-lien  of 
$547,  and  then  said  other  liens  in  the  order 
In  which  they  are  named  in  said  report; 
and  from  this  decree  the  plaintiffs  applied 
for  and  obtained  an  appeal  to  this  court. 

The  question  we  are  req  aired  to  deter- 
mine in  this  case  is  whether  the  convey- 
ances made  by  David  Barr,  the  defendant, 
to  his  son-in-law,  AlexanderFurbee,  of  the 
46}j-ncre  tract  of  land,  and  the  town  lot  In 
the  town  of  Wlleysville,  mentioned  and  de- 
scribed in  the  plaintiff's  bill,  were  fair  and 
bon&Sde  transactions,  or  were  they  fraud- 
ulent, and  executed  with  Intent  to  hinder, 
delay,  and  defraud  the  plaintiffs,  and  oth- 
er creditors  of  the  said  Da  vid  Barr  ?  These 
questions  tn  regard  to  fraudulent  convey- 
ances are  aanally difficult  to  determine, for 
the  reason  tbat  when  a  party  becomes  In- 
debted, and  sets  about  shielding  his  prop- 
erty from  his  creditors,  he  usually  moves 
with  caution,  and  conceals  bis  motives 
and  Intentions  In  such  a  manner  au  to  ren- 
der direct  proof  of  his  Intentions  almost 
unattainable.  For  this  reason,  courts,  in 
arriving  at  conclusions,  are  almost  inva- 
riably compelled  to  resort  tothesurround- 
Ing  circumstances,  which,  on  account  of 
the  secrecy  of  such  transactions.  Is  often 
the  onlyevideuce  attainable.  Wait,  In  his 
work  on  Fraudulent  Conveyances  A  Cred- 


itors'Bills,  (pages  Sd  and  23,)  sa78,qnot- 
ingfrom  Stoby,  J. :  "'Fraud  is  always  a 
qneetlon  of  fact  with  reference  to  the  In- 
tention of  the  grantor.  Where  there  Is  no 
fraud,  there  Is  no  Infirmity  in  the  deed. 
Every  case  depends  upon  Its  drcom- 
stances,  and  is  to  be  carefully  Bcmthilaed, 
but  the  vital  question  is  always  the  good 
faith  of  the  transaction.  There  Is  no  oth- 
er test.'  Fraud  does  not  consist  in  mere 
intention,  but  In  Intention  carried  oat  by 
hurtful  acts.  '  Fraud  or  no  fraud  Ib  gener- 
ally a  question  of  fact  to  be  determined  by 
all  the  circumstances  of  the  case.*  Direct 
proof  of  positive  fraud.  In  the  various 
klndi  of  covinous  alienations  which  we 
are  to  discuss,  is  not,  as  we  shall  present- 
ly see,  generally  attainable,  nor  Is  It  vital- 
ly essential.  The  fraudulent  conspirators 
win  not  be  prompted  to  proclaim  their  un- 
lawful intentions  from  me  house-tops,  or 
to  summon  disinterested  iiartiea  as  wit- 
nesses to  thelf  nefarious  schemes.  The 
transaction,  U.:e  a  crime,  is  generally  con- 
summated under  cover  of  darkness,  with 
the  safeguard  of  secrecy  thrown  abont  it. 
Hence,  It  mast  be  scrutinized  and  Judged 
of  by  all  the  surrounding  clrcumatanceB  ol 
the  case.  The  evidence  is  '  almost  always 
circumstantial.  Nevertheless,  though  cir- 
cumstantial, It  produces  conviction  In  the 
mind  ottea  of  more  force  than  direct  testi- 
mony."* 

The  circumstances  disclosed  by  evi- 
dence adduced  in  this  case  are,  in  sub- 
stance, as  follows:  The  defendant  Barr 
was  the  owner  of  two  tracts  of  land,  one 
containing  4  bctss  and  the  other  12  acres, 
situated  in  Wetsd  county,  on  which  be 
executed  a  deed  of  trust  to  secure  to 
Vance,  Hughes  &  Co.  the  payment  of  two 
promissory  notes  shown  by  the  commis- 
sioner's report  to  aggregate  $547,  which 
tracts  he  had  purchased  In  the  year  1883 
for  the  sum  of  $240,  and,  as  a  matter  of 
course,  would  leave  nothing  tor  other 
creditors  after  said  trust  debt  was  paid. 
Said  David  Barr  also  owned  a  tract  of 
land  in  snld  county  containing  acres, 
which  he  had  purchased  In  April,  1883,  for 
the  sum  of  $933.20,  also  a  house  and  lot  In 
the  town  of  Wilejf sville.  in  said  connty, 
which  he  had  purchased  In  December.  18^, 
for  $250,  and  erected  thereon  a  store-bouse 
and  grain-house,  which,  from  his  descrip- 
tion, cost  $600  or  $600,  having  contracted 
a  large  Indebtedness  to  the  plalntltfa  and 
other  parties  represented  In  this  suit.  Tn 
the  fall  of  188»,  he  conveyed  said  lot,  with 
its  Improvements,  and  said  ^f-acre  tract 
of  land,  for  the  pretended  conslderatJun  of 
$1,000,  to  bis  son-in-law,  the  defendant 
Alexander  Furbee,  and  acknowledged  the 
receipt  of  the  entire  purchase  money  on 
the  face  of  the  deed.  But  It  appears  in  the 
evidence  tbat  said  recital  In  s^d  deed  was 
false,  and  both  Barr  and  Furbee  claim 
that  only  $300  of  said  purchase  money 
was  paid  at  the  time  said  deed  was  exe- 
cuted, said  Barr  being  indebted  to  aald 
Furbee  to  that  extent,  and  tbat  In  fact  no 
money  passed  between  them  at  the  time 
said  conveyance  was  made.  Barr  and 
Furbee  both  state  In  their  evidence  that 
said  Barr  borrowed  $900  from  Furbee  on 
the  25tfa  of  January,  1884,  and  ezecated  to 
Mm  his  note  ul  that  date  for  the  same: 


Digitized  by 


Google 


W.Va.) 


BBUXT  O.BABB. 


IBS 


and  It  appears  that  about  the  last  of  Jan- 
uary or  first  of  February,  1884,  said  Barr 
sold  his  entlrestock  of  merchandise,  which 
was  In  the  store-bouse  on  said  lot,  to  said 
defendant  Alexander  Furbee;  tl>at  said 
goods  invoiced  9600  or  $700,— said  invoice 
was  made  by  said  Barr  and  Forbee  alone, 
In  the  abeoice  of  any  other  witneeocn; 
that  no  cash  was  paid  by  said  ¥mbee  tor 
said  goods,  bnt  they  state  that  said  Fur- 
bee  assumed  the  payment  ol  a  debt  of  $470 
which  said  Barr  owed  L.  S.  Delaplalne, 
Son  &  Co.;  that  said  Furbee  did  not  pay 
for  the  goods  at  the  time  of  the  sale  to 
him,  but  assumed  said  debt  to  Delaplalne, 
Bon  A  Co.t  and  afto-wanls  Furbee  solo 
the  leoodv  to  Ober  A  KlrUand,  and  the 
proceeds  of  said  atore  paid  the  said  note 
to  Delaplalne,  Son  ft  Go.  Nothing  aeems 
to  hare  been  thought  or  said  about  the 
$800  which  had  Just  been  loaned  by  Furbee 
to  Barr  when  Furbee  purchased  the  goods, 
bnt  Furbee  was  requested  tu  lift  the  Dela- 
plalne Son  ft  Go.  note  as  part  payment 
therefor,  taking  the  goods  at  the  invoiced 
price  ol  $700.  This  could  hare  been  done, 
and  atUI  hare  left  $280  to  be  awlled  as  a 
credit  on  the  $800  note  which  Barr  says 
he  owed  Furbee  for  borrowed  money; 
bnt,  notwithstanding  this  fact,  said  $800 
was  left  to  stand  without  a  credit,  and  In 
ItR  entirety  to  constitute  the  cash  pay- 
ment on  ue  town  lot  and  46JHMre  tract 
of  land,  which  was  cimvcjed  15  days  after* 
wards  feo  said  Alexander  Fnrbee  by  said 
Barr.  And  another  drcumstance  which 
may  be  r^arded  as  very  singular  Is  this. 
On  cross-examination  thedefendantDaTld 
Barr  says  he  recelrecl  the  $300  note  which 
he  had  given  Fnrbee  for  borrowed  money 
as  the  cash  payment  on  said  land,  when 
It  will  be  peroelTed  that  said  $800  note 
was  not  executed  by  said  Barr  to  Fnrbee 
for  nine  days  after  said  con  veyances  were 
made,  and  Barr  says  he  borrowed  the  $800 
from  Furbee  on  the  day  the  note  was 
given,  so  that  Barr  did  not  owe  Fnrbee 
when  the  conveyances  were  made.  Again, 
said  Barr  remained  In  possession  of  said 
real  estate,  and  exercised  control  and 
manai^ment  of  the  same,  altbongh  he 
claims  to  hare  rented  the  property,  and 
explatnn  a  Ciintract  made  with  Furbee  ft 
Johnson  on  the  29tfa  of  October,  1884.  to 
lease  them  grounds  on  Hartey's  run  for 
saw-mill  and  lumber-yard, also x>ermlttlug 
said  parti 68  to  baul  logs  through  said 
land,  by  claiming  that  he  had  rented  said 
lands,  and  was  to  straighten  thecreek,  and 
the  parties  to  whom  seld  lease  and  permis- 
sion were  given  agreed  to  perform  the  labor 
of  straightening  said  creek.  Another  fact 
dteclmod  by  the  record  Is  that  at  the  time 
Barr  sold  said  real  estate  and  merchan- 
dise  to  Furbee,  his  son-in-law,  according 
to  their  own  showing,  none  of  the  pur- 
chase monay  was  paid;  and,  althongb  it 
Is  claimed  1»tat  said  $800  note  was  snrren- 
dered  as  part  of  the  purchase  money,  yet 
It  appears  that  at  that  time  said  Fnrbee 
owed  said  Barr  a  balance  of  $230  on  said 
merchandise,  and  yet  no  lira  of  any  char^ 
acter  was  retained  by  said  Barr  to  secure 
the  residue  of  the  purchase  money  for  said 
land,  bat  the  defendant  Barr  remained  In 
posBcaslon  of  said  land  and  town  lot,  and 
at  ones  tMcame  a  leasee  ot  the  same  from 


his  said  son-ln Jaw,  Fnrbee,  although  none 
of  the  purchase  money  had  been  paid,  and 
he  had  no  security  tberefor.  Yet,  when  he 
executed  the  deed  to  said  Fnrbee  for  said 
lot  and  land,  the  receipt  of  the  purchase 
money  was  acknowledited  in  both  deeds. 
In  addition  to  the  other  tacts  and  clrcum- 
Btanoes  we  have  detailed,  it  may  be  no- 
tloed  that,  so  far  as  appears  from  the  rec- 
ord, the  defendant  Barr,  being  indebted 
to  the  plaintiff  and  various  otiber  credit- 
ors, disposed  of  all  of  his  estate,  both  real 
and  personal,  to  his  son-in-law,  Furbee, 
and  appears  to  have  provided  for  the  pay- 
ment of  bnt  one  of  bis  creditors. 

In  Walt  on  Fraudulent  Conveyances,  S 
S81,  the  Author  quotes  from  IJowbll,  J., 
In  Re  Alexander,  4  N.  B.  R.  181,  as  follows: 
"'I  hare  often  decided  that  the  conv^- 
ance  ol  the  whole  property  of  a  debtor 
affords  a  very  violent  presumption  of  a 
fraudulent  Intent,  so  far  as  existing  cred- 
itors are  concerned.'"  In  the  same  section 
the  author  Bays:  *'Such  a  transfer  must, 
however,be  regai-ded  as  altogether  nnnsn- 
al  and  extraordinary.  The  Instances  in 
which  snch  transactions  wonld  ooenr  In 
the  usual  course  uf  business  are  very  In- 
frequent; and,  whm  the  alienation  pro- 
ceeds from  an  embarrassed  debtor,  It  cre^ 
atee  a  presumption  of  dishonesty  and 
fraud."  See  Bibb  Baker,  17  B.  Mon. 
806;  WheeldeuT.  Wil8on,44Mo.»;  Hoghes 
T.  Roper,  43  Tuc.  1W.  In  the  ease  (rf 
Ooshom's  Ex'r  t.  Snodgrass,  17  W.  Va. 
717,  we  find  this  court  held,  in  the  fiftii 
and  sixth  points  of  the  syllabus,  as  fol- 
lows: "Although  a  deed  be  made  for  a 
valuable  and  adequate  consideration,  yet 
If  the  Intent  of  the  grantor,  with  whlcb 
it  Is  made,  be  dishonest  or  unlawful,  the 
deed  will  be  deemed  frandulen^  It  tbe 
grantee  had  notice  of  socb  Intent.  (6) 
Though  the  proof  ol  Irand  rests  on  the 
party  who  alleges  It.  drcnmstances  may 
exist  to  shut  the  burden  of  proof  from  the 
party  Impeaching  the  transaction  onto 
the  party  upholding  It. "  And,  In  deliver- 
ing the  opinion  of  the  court.  Hathoku,  J ., 
on  page  770,  says:  **If  the  evidence  estab- 
lished a  prima  tetcie  case  of  fraud,  or 
shows  that  an  Instrument  Is  false  in  any 
material  part,  the  burthen  of  showing 
that  tbe  traubactlon  was  fair  lies  upon 
the  party  who  seeks  to  ophold  it. "  Re- 
ferring to  Kerr,  Fraud  ft  M.  886.  886. 
Wait  on  Fraudulent  Conveyances,  in 
enumerating  the  Indicia  or  badges  of 
fraud,  (page  882.)  says:  "It  may  be  ob- 
served that  tbe  absence  of  memoranda,  or 
of  any  record  of  tbe  consideration,  the 
failure  to  take  an  account  of  stock,  and 
no  agreement  as  to  the  exact  terms  of  set- 
tlement :  a  false  admission  of  therecelpt  of 
the  consideration ;  •  *  •  receiving  the 
rents  and  managing  the  estate  by  the  ven- 
dor after  the  alleged  sale,  under  an  as- 
snmed  agency  from  the  vendee,  but  with- 
out any  evidence  of  a  graalne  agency  oth- 
er than  the  uncorruborated  assertion  of 
the  party;  absence  of  means  In  the  ven- 
dee; •  •  •  all  these  are/n(/icfa  of  fraud 
upon  creditors. "  And  Bump  on  Fraud- 
ulent Conveyances,  (page  115.)  speaking 
of  "the  burden  of  proof.*  says:  "The  pre- 
sumption is  not  merely  a  presumption  <Ji 
fraudulent  Intsnt  on  the  part  <a  tbe  tm- 
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dor,  but  alio  of  a  concarrence  Id  that  In- 
tent on  the  part  of  the  vendee.  The  po»- 
flesfllon  In  the  vendor,  therefore,  is  all  that 
need  be  Bhown  In  the  first  Instance  by  the 
creditor  con  tee  ting  the  validity  of  the  trans- 
action; and,  that  being  shown,  the  stat- 
«te  pTeanmes  It  to  be  IraodidMit.  The 
burden  is  then  thrown  npon  the  vendee 
to  show,  from  all  the  clrcnmstances  sar^ 
flxtandlngr  the  transaction,  Its  true  charac- 
ter, in  order  to  repel  the  presumption  of 
fraud.  **  And  the  tendency  of  the  decisions 
in  this  state  with  reference  to  the  pr&* 
sumptions  raised  by  the  vendor  retaining 

Sosaeaslon  of  real  estate  sold  by  him  at  a 
Ime  wheat  he  is  Insolvent*  or  larxcly  In- 
debted, without  makinff  provisioi  for  bis 
creditors,  has  t>een  to  create  a  presump- 
tion of  fraud,  and  to  require  clear  proof 
by  the  vendee  seeking  to  sustain  the  deed 
of  the  bona  ^dea  ol  the  transaction.  In  the 
case  of  Knight  v.  Capl  to,  3S  W.Va.  688,  this 
court  held,  In  the  fourth  point  of  flyUabns, 
that,  "If  an  insolvent  grantor.  Justly  In- 
debted to  one  of  bis  creditors  In  a  compar- 
atively small  amount,  convey  to  him  all 
of  his  property,  or  the  greater  portion 
thereof,  in  satisfaction  of  his  debt.  lor  a 
nominal  consideration,  falsely  recited  In 
the  deed,  and  claimed  by  the  grantee,  to 
liare  been  in  hand  paid,  equal Tn  value  to 
that  of  the  property  conveyed,  but  largely 
In  excess  of  the  debt  actually  due  sncta 
creditor,  and  he  accepts  the  same,  socb 
deed,  AS  to  the  other  creditors  of  the  gran- 
tor, will  be  held  to  be  fraudulent  and 
void,  as  the  neceesary  effect  of  such  deed  Is 
to  hinder,  delay,  and  defraud  such  other 
creditors ;  and  the  grantor  and  grantee  In 
«nch  deed  will  beheld  to  have  intended  the 
oecessary  result  ol  their  wrongful  act." 
Now, If  uie  defendant  David  BaiT,  In  mak- 
ing the  conveyance  of  all  of  his  real  estate 
to  his  son  in-law,  Furbee,  bad  had  the  de- 
cision of  this  court  before  him,  and  sought 
to  mnke  his  acts  in  conveying  his  realty 
contorm  to  the  circumstances  detailed  In 
the  case  of  Knight  v.  Caplto  with  reference 
to  his  creditors,  I  do  not  think  he  could 
have  done  so  any  more  accurate  than  he 
has  done;  the  only  dltlerence  being  that  In 
the  case  of  Knight  v.  Caplto  the  convey- 
ance was  made  to  a  son,  and  In  the  case 
under  consideration  It  was  made  to  a  son- 
in-law.  In  the  case  under  consideration, 
there  can  be  no  question  that  David  Barr 
was  Insolvent.  It  Is  only  claimed  that  be 
owed  Furbee  $800,  and  it  Is  admitted  that 
nothing  outride  <^  said  $800  was  paid  on 
the  purchase  money  at  the  date  of  said 
conveyance,  and  it  is  shown  that  Barr 
was' entitled  at  the  date  of  said  purchase 
to  a  credit  of  9230  on  that  f  300  debt  by 
treason  of  the  balance  due  to  him  from 
Furbee  on  the  goi>ds;  and  yet  the  receipt 
of  tbe  entire  amount  of  the  purchase  mon- 
amounting  In  the  aggregate  to  $1,000, 
tor  said  lot  and  46}^cre  tract  of  land, 
was  Eicknowledged  by  said  David  Barr  in 
the  face  of  said  deed.  At  the  time  of  this 
conveyance,  tbe  evidence  shows  that  said 
David  Barr  was  Indebted  in  the  sum  of 
about  $1»600.  The  weight  of  evidence  in 
tbe  ease  seems  to  me  to  demonstrate 
clearly  the  Impecunloslty  of  Furbee  at 
the  time  of  said  pretended  sale.  He  owned 
oo  realty,  and  was  taxed  with  only  $600 


<rf  personalty,  in  1888,  and  the  entire  chain 
of  circumstances  in  tbe  case  point  to  but 
one  conclusion,  and  that  Is  that  the  con- 
veyance made  by  David  Barr  to  his  son- 
in-law,  Alexander  Furbee*  for  the  pretend- 
ed consideration  of  $1,000.  to  the  axdnrion 
of  the  plalntifb  and  .other  boiM  iltfe  cred- 
itors of  the  said  David  Barr,  was  Intended 
to  hinder,  delay,  and  defraud  said  cred- 
Iton,  and  the  grantor  and  grantee  in  said 
deed  must  be  presumed  to  have  intended 
the  necessary  result  of  their  wrongful  act; 
and  the  decree  complained  of  must  be  re- 
versed so  far  as  It  dismissed  the  plalntlfts* 
bill  as  to  tbe  defendant  Alexander  Furbee, 
and  overruled  tbe  exceptions  to  the  com- 
missioner's report,  and  confirmed  the  same, 
and  the  said  deeds  of  conveyance  from  the 
defendant  David  Barr  to  the  defendant 
Alexander  Furbee  are  considered  and  held 
to  be  void  as  to  the  credltora  of  the  de- 
fendant David  Barr,  and  this  cause  la  re- 
manded to  tbe  drenit  court  of  Wetiel 
county  for  furUier  proceedings  to  be  bad 
therein  In  accordance  with  the  principles 
herein  announced,  and  the  appdleea  l>a- 
vid  Barr  and  Alexander  Furbee  mnst  pay 
tbe  costs  incurred  In  this  court. 

Shtdbb,  p.,  and  Bbanhom  and  Lotus, 
JJ.,  MHumred. 


Ovmr  e(  al.  t.  Hosill. 

(Siqwrnie  Ccmt  itf  AppeaXa  nf  Wmt  FhgMo. 
Jane  H,  1890.) 

Tiiiii  rnTTrmftTTn  TTnitim  •pfrmrrTTTW 

1.  Whem  a  lease  ifx  years  oontalni  a  otanta 
of  forfettnre  for  breach  of  its  covenant  to  parent 
or  other  oovesont,  but  no  olaose  of  re-eotry  for 
suoh  lorf eitoTB,  demand  sad  le^entty  Is  not  the 
mly  mode  by  whloh  tbs  laodlord  wMjmdaron  tbe 
foneiture. 

S.  A  leasefor  years  fordiilUnfffor  petroleora 
oil  and  gas  oontaina  provlsl<m:  "The  parties  of 
the  second  part  oovenant  to  commence  opermtionB 
for  said  pnrposes  within  nine  months  from  and 
after  the  exeontion  of  this  lease,  or  to  therealter 
pay  to  the  party  of  the  first  part  VLSBK  permamli 
until  woriE  is  ootpmenoed,  the  numeijr  to  oe  depos- 
ited In  the  hands  of  JOlm  ^nnedy  for  eaoh  and 
every  month.  And  a  failnre  m  the  part  of  said 
second  parUes  to  comply  with  eithsr  one  or  the 
other  of  the  taregoias  conditions  shall  work  an 
absolute  forfeiture  or  this  lease,"— and  tlkere  Is 
no  covenant  for  re-entry,  and  tlure  la  fidlnra  to 
oommenoe  operations  and  to  pay  tooney  In  Ilea 
thereof,  and  the  leaser  leases  to  another  peraoiL 
Held,  the  first  lease  Is  thos  avtdded,  and  uie  seo- 
ond  lease  Is  good  against  It,  as  the  exeoatioa  of 
tbe  second  lease  Is  a  sufBcient  declaration  of  far- 
feitore,  wlthcmt  demand  and  ro-ontry. 

8.  The  second  lessee  may  malntidn  tmlawftil 
detainer  against  the  first  lessee  in  posssssloa. 
(£^l/UablM  by  As  Covtrty 

Error  to   dicnit  court,  lionongaUa 

county. 

Okey  JoboBOBt  John  W,  Doqbmb,  and 
P.  H.  Keck  Jt  Son,  for  plaintiff  in  error. 
A.  F.  HajrmoadtBoiicabIn  4k  Star/fi8M,aiiA 
AUred  CaldwM,  for  defendants  In  error. 

Bbankon,  J.  This  wa«  an  action  <tf  un- 
lawful detainer  In  the  circuit  court  of  Uo- 
nongalla,  by  Gufley  and  Murphy  asalnat 
Uukill,  for  possession  of  SO  acres  of  land 
lor  drilling  for  petroleum  oil  and  saa.  In 
which  there  was  Jadgment  for  pUuntlflB, 
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to  whleh  Indsment  HnUU  obtained  this 
writ  of  error.  The  case  was  decided  upon 
a  demorrer  to  erldenee  from  which  it  ap- 
pears to  be  a  contest  between  those  claim- 
ing under  two  conflictina:  leaaes  made  by 
Wise  lor  drtlllnfc  'or  oil  and  k&b.  Wise 
made  to  H&ja  a  lease  of  this  30  acres, 
dated  30th  June,  1A86,  for  20  years,  which, 
on  10th  January,  1888,  was  assigned  to 
HaklU.  Dnder  this  lease  HnlcUl  defends. 
By  lease  dated  lltb  July,  1888*  Wise  leased 
the  80  acres  to  Resin  Calvert  for  20  years, 
and  Calvert  aaBlgned  this  lease  to  Ida  C. 
and  Vinnle  Calvert  on  16th  March,  1889,  and 
they  assigned  It  to  Qnffey  and  Murphy  on 
8th  May,  1889.  Under  this  lease  the  plain- 
tins  claim.  It  is  claimed  by  the  plalntdffs 
tbat  the  hostile  lease  to  Hays  became  for- 
felted  under  provisions  contained  in  It, 
and  tberelore  the  later  lease  to  Calvert 
confers  a  valid  right.  This  Hays  lease 
contains  this  clause:  "The  parties  of  the 
second  part  covenant  to  commence  opera- 
tions forsald  purposes  within  nine  months 
from  and  after  the  execution  of  this  lease, 
or  to  thereafter  pay  to  the  party  of  the 
flrst  part  (1.8^  per  month  until  work  Is 
commenced,  the  money  to  be  deposited  In 
the  bands  of  John  Kennedy  for  each  and 
every  month,  and  a  failure  on  the  part  of  the 
said  second  parties  to  comply  with  either 
one  or  the  other  of  tfie  foregoing  condi- 
tions shall  work  an  absolute  forfeltare  of 
ttals  lease."  Hays' lease  was  recorded  26th 
Oetober,  1886.  before  the  execution  of  the 
Oalrert  lease.  About  1st  May,  1889,  Hnkill 
b^an  boring  for  oil  under  the  Hays  lease, 
and  continued  the  work  until  November. 
18K9,  when  he  obtained  latve  qaantities  ol 
oil  in  two  wells.  No  rentwas  paid  under 
the  provision  for  the  monthly  payment  of 
f  l.SSJ^  on  the  Hays  lease  nntll  about  4th 
January,  1889,  when,  or  later,  Hays  paid 
it  to  wise.  Kennedy,  In  October,  1888. 
offered  to  pay  Wise  this  rent,  but  he  de- 
clined to  receive  it  then,  but  received  it 
afterwards  from  Hays.  A.I1  the  rent  due 
Wise  under  the  Hays  lease  was  paid  him. 
Huklll  took  possession  under  the  Hays 
lease,  and  bf^an  boring  tor  oil  with  the 
knowledge  and  consent  of  Wise.  No  de- 
mand was  ever  made  by  Wise  on  Hays  for 
the  rent,  except  tbat  he  called  once  on 
Kennedy  for  It. 

An  Important  question  in  this  case  is 
whether  or  not  the  lease  to  Hays  became 
forfeited,  and  of  no  further  force,  by  rea- 
son ut  the  failure  to  bore  for  oil  or  pay  the 
monthly  sum  of  $1.33^  In  Hen  thereof,  and 
the  subsequent  lease  by  Wise  to  Calvert; 
for,  if  the  flays  lease  be  still  In  life,  Hukill 
can  defend  his  possession,  but,  If  dead,  it 
affords  him  no  ddenue.  Such  boring,  or 
the  monthly  payment  of  f  1.33)^  as  Its  com- 
fflutation,  Is  made  by  the  Hays  lease  an 
express  condition  for  non-compliance, 
with  which  Its  life  Is  to  cease.  But  it  Is 
earnestly  contended  for  the  appellant  tliat 
«aeb  failure  does  not  tpao  facto  end  the 
lease,  but  that  demand  must  have  been 
made  for  the  payment  of  said  money  as 
rent,  and.  on  failure  of  payment,  re-entry 
on  the  premises  by  the  lessor.  Wise,  under 
the  principles  of  common  law  thus  stated 
in  Lomax,  Dig.  710,711:  "The  third  rem- 
edy for  rent  Is  by  reentry.  The  condition 
of  re^try  for  rent  was  the  remedy  by  the 


ancient  law,  attsrwarda  changed  Into  a 
distress.  But  it  is  yet  allowable  at  law 
where  the  party  provides  It  by  deed ;  as, 
if  a  man  make  a  feoffment,  gift,  or  lease, 
reserving  rent,  with  a  condition  tbat  if  the 
rent  be  behind,  it  shall  be  lawful  for  the 
feuflor,  etc.,  and  his  heirs  Into  the  lands 
to  re-enter."  "When  the  lessor  is  obuut 
to  re-enter  for  non-payment  of  rent,  the 
common  law  requires  a  previous  demand 
of  rent,  with  t^rcumstances  of  great  par- 
ticularity. On  the  very  day  upon  which 
the  rentbecomee  dae,at  a  convenient  time 
before  sunset,  tlie  lessor  mnst  make  an 
actual  demand  of  the  exact  amount  of  the 
rent  due  at  the  particular  place  at  which 
the  rent  may  be  made  payable  by  the  terms 
of  the  least);  or,  II  there  be  no  place  stipu- 
lated In  the  lease,  the  demand  must  be 
made  at  the  mostnotoriousplaceuponthe 
land  demised,  which,  if  there  be  a  dwell- 
ing-house. Is  the  front  door. "  Does  this 
law  apply  to  this  lease?  It  declares  that 
failure  of  the  lessee  to  commence  operi^ 
tions.  or  pay  fl.SSkper  month  Inlleutrf 
so  doing,  shall  work  an  absolute  turfdt* 
ore  of  this  lease, "  but  contains  no  provis- 
ion for  re-entry  for  such  omission.  Where 
there  ia  not  only  a  declaration  that  a  cer^ 
tain  act  or  omission  shall  work  a  torteHt- 
ure,  but  also  that  lor  it  the  landlord  may 
re-enter,  it  may  plausibly  be  said  that  the 
landlord  may  or  may  not  choose  to  en- 
force the  forfeiture  by  re-entry,  and  If  he 
elects  to  so  enforce  It  he  most  make  such 
re^try,  as  that  is  the  act  pointed  out  by 
the  express  terms  of  the  lease  as  the  mode 
of  enforcement  of  the  forfeiture;  whereas, 
when  there  Is  no  provision  for  re-entry.  It 
is  not  required.  Is,  then,  this  common- 
law  method  of  enforcing  a  forfeiture  by 
demand  and  re-entry  applicable  to  a  lease 
which  simply  provides  for  forfeiture  for 
breach  of  its  covenants,  but  contains  no 
clause  of  re-entry?  Or,  rather,  in  such 
case,  are  demand  and  re-entry  the  only 
mode  of  declaring  the  will  of  the  lessor  to 
enforce  the  forfeiture?  Kent,  iu  his  Com- 
mentaries, (volume  4,  side  p.  128,)  lays 
down  the  rule  thus :  "  There  is  this  further 
distinction  to  be  noticed  between  a  condi- 
tion annexed  to  an  estate  for  years  and 
one  annexed  to  an  estate  of  freehold,  that 
In  the  former  case  the  estate  ipso  fbeto 
ceases  as  soon  as  the  condition  is  broken, 
whereas  In  the  latter  case  the  breach  of 
the  condition  does  not  cause  the  ce«Ber  of 
the  estate  without  an  entry  or  claim  for 
tbat  purpose.  It  was  a  rule  of  the  com- 
mon law  that  where  an  estate  commenced 
by  livery.  It  could  not  be  determined  be- 
fore entry.  When  the  estate  has/pso  ISurto 
ceased  by  the  oi>eratlon  of  the  condition, 
It  cannot  be  revived  without  a  new  grant ; 
but  a  voidable  estate  may  be  confirmed, 
and  the  condition  dispensed  with. "  This 
rule  of  the  common  law  la  well  settled.  1 
Lomax,  Dig.  838;  2  Minor,  Inst.  229.  "If 
the  estate  be  an  estate  only  tor  years,  It  Is 
otherwise.  No  entry  (unless  It  be  so  stip- 
ulated) is  necessary  to  determine  it,  tor,  as 
a  term  of  years  may  begin  without  cere- 
mony, it  may  end  without  ceremony."  3 
Minor,  Inst.  22»,  citing  2  Bl.  Comm.  155;  3 
Thom.  Co,  Lltt.  8,  4,  87,  88,  9&-97.  See 
Adams,  EJ.  197;  Stuyveeant  v.  Davis,  9 
Paige.  481 ;  Parmelee  v.  RalirQad  Co..  6  N. 
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T.74.  The  011)7  ezeeptlOD  to  this  nile  was 
where  the  lease  provided  for  re-entry,  In 
which  case  tbere  mast  be  m-ratry.  9 
Paige,  supra;  Tayl.  Landl.  &  Ten.  9  492. 

Taylor's  Landlord  and  Tenant  (section 
492)  states  the  rule  as  above,  bnt  says  that 
the  distinction  between  estates  tor  years 
and  ^eehold  "has  been  almost.  If  not 
qalte,  abated  by  the  modem  decisions, 
which  establish  that  the  effect  of  a  condi- 
tion making  a  leane  void  upon  a  certain 
event  Is  to  make  it  void  at  the  option  of 
a  lessor  only,  In  cases  where  the  condi- 
tion is  Intended  for  hie  benefit,  and  he  act- 
ually avails  himself  of  his  privilege.  The 
English  law  In  this  respect  has  been  gen- 
erally followed  In  this  coimtry,  and  snch 
lease  Is  therefore  held  good  until  avoided, 
though  the  lessee  Is  «rt:opped  to  set  it  up 
against  the  lessor."  In  a  note  to  section 
492  Taylor  says  that  the  original  rule  that 
breach  of  the  condition  In  a  Tease  for  years 
per  ae  forfeits  It,  prevails  In  Pennsylvania, 
and  there  have  been  contrariant  decisiiins 
in  New  York,  and  cites  decisions  In  a  few 
other  states  that  there  mnst  bs  some  dec- 
laration by  the  leasor  of  his  deetlon  to 
forfeit.  I  am  not  aware  of  any  decision  In 
Virginia  to  tell  ns  whether  the  ortglnul  rule, 
as  above  stated,  prevails  there.  But  let  us 
take  the  law  to  1»  as  Taylor  states  It.  It 
Is  only  a  partial  modification,  or,  as  he 
states,  an  abatement  of  the  original  role. 
He  says  that  the  effect  of  these  later  decis- 
ions Is  to  make  the  lease  void  at  the  op- 
tion of  the  lessor  only,  in  cases  where  the 
condition  Is  Intended  for  his  benefit,  that 
Is,  that  the  lessor  may  waive  the  forfeit- 
ure, and.  If  he  choose  not  to  declare  the 
lease  forfeited.  It  does  not  He  In  the  mouth 
of  the  tenant,  who  has  broken  his  cove- 
nant, to  set  up  the  breach  oi  the  condition 
as  destroying  the  lease,  but  be  remains 
liable  for  rent.  He  further  says  that  un- 
til the  lease  be  avoided  by  the  landlord  It 
Gontlnues  good,  though  the  lessee  Is  es- 
topped to  set  It  up  against  the  lessor.  The 
lessee  Is  In  the  wrong,  and  he  cannot  set  up 
the  lease  as  continuing  against  the  land- 
lord who  elects  to  Insist  on  the  forleltare. 
Under  the  law  as  It  had  stood,  so  dead 
was  the  lease  upon  the  mere  breach  'of  the 
condition  that  the  landlord  could  not  rec- 
ognize It  as  existing,  or  revive  it  but  by  a 
new  lease,  but  It  was  dead  as  to  both  him 
and  his  tenant;  but  under  the  modiflcar 
tfon  of  the  rule  wrought  by  the  later  de- 
cisions the  lease  continued  good  until  the 
landlord  avoided  It,  but  so  far  as  the  ten- 
ant's r^hts  were  concerned  it  was  void, 
and  hecould  not  set  It  upagtUnst  the  land- 
lord. The  cause  of  forfeiture  only  renders 
the  lease  void  as  to  the  lessee,  and  It  may 
be  aWrmed  by  the  lessor,  and  the  rights 
and  obltgatlODR  of  both  parties  will  con- 
tinue in  that  case.  Clark  V.  Jones,  1  Denio, 
516.  Thus  no  re-entry  is  necessary  In  case 
of  a  lease  for  years  which  contains  aclauae 
of  forfeiture  forbreach  of  covenant, but  no 
clause  of  re-entry. 

There  Is  In  this  case  another  reason  why 
no  reentry  was  necessary.  The  lease  let 
to  Hays  only  the  right  to  bore  for  oil,  and 
reserved  the  use  of  the  land  to  Wise  for 
tillage,  and  he  was  in  actual  poBsesalon. 
No  man  can  enter  upon  himself.  A  man 
^eed  not  make  a  re-entry  when  he  la  In 


pooecMlon  himself.  1  Smith,  Lead.  Cas. 
aide  p.  109,  notes  to  Dnmpor's  Case; 
Hamilton  v.  Elliott,  6  Serg.  ft  B.  876;  Co. 
Litt.  2166,  218b;  SbeaSer  v.  Slieatfer,  37  Pa. 
St.  625;  Allegany  OUCo.  v.  Bradford  OH  Co., 
21  Hun,  26,  86  N.  Y.  688.  If  It  be  said  that 
though  re-entry  Is  not  necessary,  yet  de- 
mand fur  payment  is,  I  respond  that  de- 
mand Is  only  necessary  as  a  prereqalalte  to 
re-entry  wheretheremustbere-entry.  Wise 
did  go  to  Kennedy,  to  whom  Hayshadccm- 
tractedtopay,  and  asked  him  If  any  money 
had  been  left  with  him  tor  him,  but  none 
had  been  left.  Wereany  demand  neceaaary, 
it  might  be  said,  not  witbout  force,  that 
this  was  a  demand.  Thus  this  role  as  it 
exists  to-day,  as  stated  by  Taylor,  recoff- 
nlEcs  the  power  at  the  lessor  to  treat  the 
leaae  as  void.  In  what  way  shall  he  do 
so  ?  Tayl.  Landl.  ft  Ten.  {  488,  says :  "  The 
relation  of  landlord  and  tenant  wUl 
also  be  dissolved  when  the  tenant  Incnxe 
a  forfeiture  of  his  lease  In  consequence  of 
the  breach  of  some  condition  therein  con- 
tained, and  the  landlord  r&«ntets  upon 
the  premises,  or  signifies  his  intsntion  to 
treat  the  lease  as  -void,  if  It  is  so  ezpreosed 
in  the  lease.  **  So,  where  no  re-entiy  Is  r^ 
quired,  he  maysls^lfyhlslntentlon.  What 
did  Wise  do  to  manifest  his  Intentdon  to 
avoid  the  lease?  He  refused  back  rent, 
and  executed  a  subsequent  lease  of  the 
land  for  oil  purposes  to  Calvert,  thns  to 
a  signal  and  onmistakable  manner  dedai^ 
Ing  his  purpose  to  end  the  Hays  lease. 
The  common-law  role  above  stated  r^ 
quired  no  re-entry,  and  Its  modification, 
as  stated  by  Taylor,  and  also  the  last 
quotation  given  above  from  Taylor,  only 
required  a  declaration  of  thelundlord's  In- 
tention to  treat  It  as  forfeited.  And  in  the 
case  of  All^nyOllCo.  v.BradfordOUCo., 
supra,  It  was  held  by  both  the  mmreme 
court  and  the  conrt  of  appeals  of  New 
York  that  where  a  lease  foroortng  for  oil 
provided  that  unless  the  lessee  commence 
a  well  within  nine  months  the  lease  was 
"to  become  void  and  cease  to  be  of  any 
binding  effect, "  and  there  was  fallare  to 
commence,  that  no  re-entry  waa  neces- 
sary, as  the  lessor  was  in  possession,  and 
that  no  notice  of  the  landlord's  intmtlon 
to  enforce  the  forfeiture  was  neceosaty, 
and  that.  If  even  any  overt  act  or  notice 
was  necessary,  the  execution  of  a  second 
lease  to  another  party  was  a  snfficlent 
declaration  of  the  landlord's  intention  to 
enforce  the  forfeiture.  The  deed  of  an  in- 
fant Is  voidable,  not  void,  but  rsqaltee  an 
act  to  disaffirm  it.  A  deed  for  the  land  to 
a  second  purchaser  Is  a  destruction  of  the 
first  deed,  and  vests  title  In  the  second 
purchaser.  Mustard  v.'Wohlford,15  Orat. 
829.  For  these  reasons  I  hold  that  by  rea- 
son of  the  failure  to  either  bore  for  oil,  or 
to  pay  money  in  Hen  thereof,  under  the 
Hays  lease  and  the  execution  of  the  leaae 
to  Calvert,  the  former  lease  to  Hays  waa 
at  an  end. 

The  case  of  Bowyer  t.  Seymonr,  U  W. 
Ya.  12,  Is  unred  upon  ns  as  declstve  in 
favor  of  HukUl.  The  lease  In  that  case 
was  made  fur  coal  mining,  and  provided 
that  a  failure  to  pay  moaey  which  It  stip- 
ulated was  to  be  paid  for  coal  should  be 
considered  an  abandonment  of  the  leaae, 
and  it  Was  held  that,  nojwlthstandliiflF 
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noD-pajment  of  aach  money,  the  ICMor 
inuBt  make  »  demand  tor  the  rent  and  a 
re«ntigr  to  make  the  torieltnre  complete. 
But  there  la  a  marked  line  of  distinction 
between  that  case  and  ttafe  In  the  tact 
that,  as  Judge  Hayhond  says,  that  was  a 
lease  In  fee,  or  at  least  for  lite,  and  under 
Che  oris^nal  common-law  mle  above  given 
a  fre^old  estate  coald  not  be  lorf^ted  for 
breach  of  a  condition  without  demand 
and  re-entry;  whereas  the  lease  in  this 
case  fa  a  lease  for  year*,  which,  under  said 
rule,  does  not  require  re-entry.  Anything 
said  in  that  case  as  to  a  lease  for  years 
would  be  obtter.  I  think  tliat  case  was  de- 
cided correctly. 

The  reasons  given  above  are  sufficient,  I 
think,  to  show  that  the  Uaje  lease  is  for- 
Mted,  and  reoder  lb  nnnecessary  for  us  to 
pass  on  the  qnestlon  discussed  in  argument 
as  to  the  effect  of  a  lease  for  years,  for  the 
purpose  of  producing  petroleum  oil  or  gas, 
containing  provision  for  its  forfeiture  on 
breach  of  condition  and  aclauHeoI  re-entry, 
ortosay  whether  we  would  approve  the  de- 
cision of  thesupremecourt  of  PennBylvanla 
In  Brown  v.  VandergrUt,  80  Pa.  St.  142,  so 
confidently  relied  on  by  appellee.  That 
lease  provided  that  the  leeseeshonid  begin 
to  bore  lor  oil  In  80  days,  and  that  If  be 
should  not  commence  within  the  time 
specifled  he  should  pay  fSO  per  month  un- 
til drilling  should  commence,  and  that  a 
failure  of  the  lessee  to  comply  with  any  of 
Its  conditions  and  agreements  should 
work  a  forfeiture  of  his  rights,  and  the  les- 
sor might  enter  upon  thelandand  dispose 
of  It  as  If  the  lease  had  not  been  made. 
The  lessee  failed  to  commence  work  or 
pay  money,  and  the  land-owner  made  a 
subsequent  lease  to  other  parties.  The 
coart  beld  that  the  covenant  of  forfeiture 
was  modified,  not  abrogated,  by  the 
clause  for  paymrat  of  rent :  that  the  land- 
lord might  T^uae  payment  of  back  rent, 
and  Inust on  the  forfeiture;  that  time  waa 
of  the  easence  of  the  contract,  and  equity 
would  enforce  the  forfeiture.  The  leaaor, 
as  here,  remained  In  poaaeaaion,  and  It 
does  not  appear  that  any  such  thing  aa 
re-entry  was  insisted  on.  and  the  court  be- 
low said  that  no  demand  of  the  commat»- 
tlon  money  was  necesaary,  and  this  was 
held  no  «Tor.  The  opinion  by  Chief  Jus- 
tice AONBW  aaya :  "Tbedlscovery  of  petro- 
leum led  to  new  forms  of  leasing  land.  Its 
fugitive  and  wandering  exlatence  within 
the  limlta  of  a  particular  tract  was  uncer- 
tain, and  assumed  certainty  only  by  act- 
ual develoi^nieo  t  founded  upon  experlmen  t. 
The  surface  required  was  often  email  com- 
pared with  the  results,  when  attended 
with  success,  while  these  results  led  to 
l^at  speculation  by  means  of  leases  cov- 
ering the  lands  of  a  neighborhood  like  a 
flight  of  locuKts.  Hence  It  waa  found  nec- 
easary  to  guard  the  rigbta  of  the  land- 
owner, aa  well  as  public  Interest,  by  nu- 
merous covoiants.Bome  of  the  moat  atrln- 

gent  kind,  to  prevent  their  lands  from  being 
nrdened  by  unexecuted  and  profitless 
leases.  Incompatible  with  the  right  of 
alienation  and  the  use  of  the  land.  With- 
out these  guards  lands  would  be  thatched 
over  with  oil  leases  by  subletting,  and  a 
farm  riddled  with  holes  and  bristled  with 
derricks,  or  operations  would  be  delayed 
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so  long  aa  the  speculator  would  find  It 
hopefai  or  convailent  to  hlms^f  alone. 
Hence  covenants  became  necessary  to  r^- 
ulate  the  boring  of  wells,  thdr  number 
and  time  of  auccesalon,  the  period  of  com- 
mencement and  of  completion,  and  many 
other  matters  requlrlngspeclalregulatlon. 
Prominent  among  these  waa  the  clause  of 
forfeiture  to  compel  performance  and  put 
an  end  to  the  lease  in  case  of  Injnrious  de- 
lay or  want  of  success.  These  leases  were 
not  valuable,  except  by  means  of  develon- 
ment,  unlike  the  ordlnaiy  terms  for  the 
cultivation  of  the  soil."  If  that  rase  was 
correctly  decided,  It  follows  a  fortiori  th&t 
our  decision  upon  thla  lease,  having  no 
clanae  of  re-entry.  Is  correct.  In  Munroe 
T.  Armatrong,  96  Pa.  St.  807,  the  opinion 
aays:  "  What  Is  there  In  the  eiicumstan- 
ces  calling  for  a  ficUon  to  defeat  the  cove- 
nant against  delay  In  searching  for  or 
producing  oil?  The  subject  of  the  lease 
was  a  fluid  likely  to  flow  for  a  considera- 
ble distance  thro  ugh  thecrevlces  and  loose 
sand  where  It  la  found.  A  small  tract  of 
land  could  be  nearly  or  entirely  drained  by 
wells  on  adjoining  lttnd8,aDd  it  Is  common 
that  leases  contain  covenants  for  diligent 
operation  and  for  forf^ture  in  case  of  sos- 
penslon.  An  oil  lease  yields  nothing  to 
the  land-owner  when  not  worked,  and  Is 
an  incumbrance  on  his  land,  tying  his 
handa  agoinat  selling  or  leasing  to  others; 
but  when  Idle  It  costs  the  lessee  nothing, 
and  Is  valuable,  or  may  prove  valuable,  If 
he  can  hold  It  awaiting  developments  in 
its  vicinity.  *  These  eases  draw  a  distinc- 
tion between  oil  leases  and  leases  of  other 
kinds.  The  payment  of  the  rent  or  com- 
mntation  money  to  Wise,  and  his  consent 
to  Hukiira  taking  poaaesalon  under  the 
Haya  lease,  could  have  no  effect  to  waive 
the  forfeiture,  because  such  payment  and 
taking  posaeasion  occurred  after  the  exe- 
cution by  Wise  to  Calvert  of  the  second 
lease,  which  operated  aa  a  declaration  of 
forfeiture,  and  to  dlveet  all  eetate  nndei- 
the  Haya  lease  and  Invest  It  in  Calvert; 
and  the  after  act  of  paymrat  did  not  de- 
stroy Calvert'a  rigbts. 

It  la  said  that  the  lease  of  the  plaln- 
tlffii  Is  Itself  forfeited  because  of  non-pay- 
ment and  failure  to  bore  for  oil  within  the 
time  specifled  In  it;  but  that  lease  Is  dated 
llth  July.  1888,  and  provides  for  boring  a 
w^l  within  six  months,  and,  on  failure, 
then  payment  of  60  centa  per  acre,  payable 
within  aix  months  "from  the  time  of  com- 
pleting sQCh  well."  A  tender  of  $7.60  waa 
made  loth  July,  again  on  llth  July,  1889. 
and  retuaed  by  Wise,  and  a  tender  of  $16 
was  made  10th  January,  1880,  and  refused. 
The  only  acts  of  disaffirmance  by  Wise  of 
said  lease  were  such  refnaala  and  asaent 
to  the  entry  under  the  Haya  leaae.  For- 
feiture of  this  leaae  could  not  revest  title 
under  the  Hays  leaae,  though  It  might 
show  that  the  plaintiffs  had  no  title  on 
which  to  maintain  their  action ;  but  there 
waa  no  forielture,  as  the  tenders  aaved  it. 
The  contention  that  chapter  98,  Code  1887. 
provides  the  only  means  of  enforcing  a 
f  orfeitn  re  f  o  r  no  n-pay  ment  of  rent  or  breach 
of  condition,  ia  not  tenable  In  my  opinion. 
I  think  the  action  of  ejectment  therein 
provided  for  la  remedial,  and  a  cumulative 
remedy  to  diapenae  with  demand  and  r»- 
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entry,  and  that  tt  dues  not  deatroy  the 
common-law  mode  of  demand  and  re-en- 
try. But,  however  that  may  be.it  appUee 
only  where  there  1b  neces8il7  to  make  de- 
mand and  re-entry;  and  In  this  case,  for 
reasons  above  glren, there  was  no  dcty  on 
the  IbMOr  to  re-enter.  I  think  the  action 
ofunlawlul  entry  Ilea.  It  is  true,  it  la  de- 
signed to  protect  the  actual  poesesBlon.  It 
applies  when  a  tenant  holds  over  after  hie 
right  has  expired.  After  a  declaration  of 
forfeiture  by  Wise  he  coald  have  main- 
tained such  an  action  against  Hnklll,  be- 
cause be  would  have  held  after  his  rleht 
expired ;  and,  he  having  let  to  Calvert  the 
right  to  poBsesBlon  for  oil  purposes,  I  do 
not  see  why  the  action  does  not  lie  for  the 
plaintiff.  It  seems  hardly  necessary  to 
say  that  the  contention  that  ptalntins  are 
estopped  by  standing  by  and  seeing  Hu- 
kiU  spend  money  In  devtdoplngoU  without 
setting  up  claim  Is  not  good.  Hnkfll  be- 
gan operations  early  In  May,  1889,  and  It 
Is  admitted  that  on  5th  July  Guffey  and 
Murphy  sent  him  a  formal  notice  In  writ- 
ing that  they  had  the  sole  right  to  drill 
for  oil  under  their  lease,  telling  him  the 
very  page  and  hook  where  be  would  find 
Jton  record,  and  warning  him  not  to  drill. 
He  did  not  produce  oil  until  November. 
The  evidence  offered  by  defendant  of  the 
amount  of  money  expended  by  him  in  de- 
veloping oil  was  properly  rejected,  as  the 
question  was  one  of  right  between  the 
parties  under  their  respective  claims,  and 
the  proposed  evidence  was  Immaterial. 
As  to  the  complaint  that  platntiffB  were 
allowed  to  give  evidence  that  when  they 
acquired  their  right  they  had  no  notice  of 
defendant's  claim,  I  think  it  immaterial. 
It  the  Hays  lease  had  become  forielted. 
there  was  no  right  under  It  of  which  they 
could  have  notice.  Laud  Co.  v.  Lald- 
ley,  82  W.  Va.  134,  »  S.  E.  Rep.  61.  As  to 
the  exclusion  as  evidence  of  the  deed  of 
14th  May,  1889,  from  Wise  to  Huklll,  con- 
veying absolutely  all  the  oil  and  gas  un- 
der said  tract,  it  could  not  affect  the  right 
of  plaintiffs  under  the  Rezln  Calvert  lease, 
made  and  recorded  lonsr  before  Ite  date, 
and  was  Irrelevant  to  the  case.  I  am  of 
opinion  that  the  evidence  sustained  the 
plalntill'Bcaije,  and  that  the  court  below 
properly  refused  to  exclude  their  evidence, 
and  rendered  Judgment  lor  than.  Judg- 
ment afflrmed. 

Sntdbb,  p.,  and  Shoush  and  LcgaS,  JJ.. 
concurred. 


Huff  v.  Latiueb  et  at. 

(Suprane  Covurt  qf  South.  Carolina.  July  ^ 
ISM.) 

BnDmai  or  TauisAonom  with  Dkcbdbst— 

IaASDUOKD  ASD  TSHAHl— EHBLMiBKTa. 

1.  In  an  aotlon  by  a  tonamt  aKOinst  the  «teo- 
uton  of  his  former  landlord  for  tae  unlawful  seiz- 
we  of  crops  for  rent  alleged  to  be  due,  it  is  com- 
petent for  a  legatee,  who  also  claims  to  own  the 
umd  by  gift  from  the  deceased,  and  to  wnom  the 
tmant  has  atiomed,  to  teati^  as  a  witness  to  the 
arrangement  between  hlmeelf  and  the  deceased 
landl<^  whereby  he  became  entitled  to  the  rents, 
he  not  being  a  "par^"  to  the  action,  and  having 
no  Interest  therein,  within  the  meaning  of  Code 
"'vUProo.  I  400,  which  prohibits  parties  and  priv- 

trom  testi^ing  as  to  transactions  with  a  de- 


ceased person  in  an  action  ta  nMcfc  tha  s— aolBr 

is  a  party. 

9.  Oen.  Bt  B.  a  I  lBS7,wfaiohpnividaattiatif 
any  person  die  after  Uarch  Ist  in  any  year  the 
crop  on  the  lands  which  were  in  the  occupation  of 
the  deceased  shall  be  assets  in  the  exeonbv's 
bands  subject  to  I«aoles,  etc,  has  no  appUcatioa 
to  rents  to  accrue  to  the  deceased  from  s  tenant 
in  ocoopation  of  his  lands,  and  as  to  such  rents 
the  right  of  the  devtsees  la  saperior  to  that  of  the 
executor. 

&  The  tact  that  rent  is  payable  In  a  speclfled 
number  of  pounds  of  link  ootton,  and  not  ui  cash, 
does  not  make  such  rent  "crops,  "and  therefore,  aa 
embl^ents,  collectible  by  tae  executors  of  a  de- 
ceased landlord. 

4.  The  refusal  to  permit  defendants  to  move 
tcT  nonsuit  after  plalntlft  lud  dosed  his  oaae,  and 
defendanta  had  partly  examined  one  ot  tttSr  wit- 
neasaa,  is  not  arror,  wlwre  no  ground  Cor  a  non- 
suit appears  in  the  oase,  and  nme  is  claimed  by 
defen^mts  in  argument. 

6.  It  is  a  matter  wholly  within  the  discrotlon 
of  the  court  to  permit  a  witness  to  be  recalledfbr 
farther  cros8-examlnati(m,  for  the  purpose  <rf  lay- 
ing the  foundation  for  his  impeaauaenb 

Appeal  from  common  pleas  circuit  coart 

of  Greenville  county;  Frabbr,  Judge. 

Irvine  &  Mooney  and  WeUa  &  Orr,  for 
appellants.  A.  Blytbe,  for  respondent. 

McIVER,  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  lUl^ed 
unlawful  seizureof  certain  seed  cotton, the 

f)roperty  of  plaintiff.  The  two  Latlmers, 
t  appears,  an>  the  executors  of  the  will  of 
Hewlett  Sullivan,  and  the  defendant  Oil- 
reath  was  the  sheriff,  and  the  defendants 
undertook  to  Justify  the  seizure  of  the  cot- 
ton under  a  warrant  Issued  by  th«  clerk 
to  enforce  a  Hen  tor  rent.  The  all^atloD 
on  the  part  of  the  defense  was  that  the 
plaintiff  was  the  tenant  of  said  Hewlett 
Sullivan  for  the  year  1887,  on  a  tract  of 
land  known  as  the  "Joyce  Place,"  and 
that,  Bald  Hewlett  Sullivan  having  died 
after  the  Ist  of  March,  3887,  the  rent  was 
due  to  hiR  executors.  To  this  plaJntlff  re-^ 
plied  (1)  that  Hewlett  Sullivan  had.  In  hia 
Jlfe-dme,  given  the  land  to  one  Nabors.  of 
whom  plaintiff  was  tenant;  (3)  that,  the 
land  in  question  having  been  devised  by 
said  Sullivan  to  said  Nabors,  he  thereby 
became  entitled  to  receive  the  rent,  and 
that  the  same  had  been  paid  to  Nabors  by 
the  plaintiff.  Upon  tbeue  IsBuee  both  par- 
ties Introduced  testimony  which  was  con- 
flicting, and  when  Nabors  was  asked  as  to 
the  arrangement  between  himsdt  and  SnU 
livan  as  to  the  land  the  testimony  waaob- 
Jected  to  as  incompetent,  under  sectloD 
400  of  the  Code,  which  objection  was  over- 
ruled. After  the  plaintiff  had  closed  hto 
testimony,  and  the  defendants  had  put  up 
their  first  witness,  and  had  proceeded 
with  his  examination  to  a  certain  point* 
defendants*  counsel  inquired  of  the  court 
whether  they  would  be  allowed,  at  that 
stage  of  the  case,  to  argue  a  motion  for  a 
nonsuit,  to  whicb  the  court  replied  that  it 
was  then  too  late.  In  the  progress  of  the 
croBB-examlnation  of  plaintiff's  witnesses, 
counsel  for  defendants,  having  omitted  to 
lay  the  proper  foundation  for  the  contra- 
diction of  two  of  plaintiff's  wltneases, 
asked  to  be  allowed,  after  bavin?  intro- 
duced all  of  their  testimony,  to  recallthem 
two  witnesses  of  plaintiff  for  the  purpose 
of  laying  the  proper  foundation  for  the 
contradiction  of  said  witnesses.  Olhls  re- 
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quest  the  court  declined  to  complT  with, 
saylBK:  "For  I  warned  yea  at  the  outset 
to  lay  the  looDdation,  and  I  cannot  now 
allow  7on  to  lay  the  foundation.  It  le 

too  late. " 

The  Jnry  were  Inetmcted  In  aahstance  as 
toUowB:  (1)  That  II  they  came  to  the con- 
dnafon  that  tiie  land  In  qneBttnn  had  been 
derliMd  by  Hewlett  SnllWan  to  Nabom. 
then  he  had  the  right  to  the  rent  for  the 
year  1887,  and  the  executors  had  no  claln) 
thereto.  (3)  That  It  they  came  to  the  con- 
closton  that  Snlllran  pat  Nabora  In  poa- 
seealon  of  the  land  In  hla  llfe-tlme,  with 

Eermlaalon  to  plant  or  rent  the  land  (or 
is  own  use,  then  Mabors  would  have 
been  entitled  to  the  rent  la  qoeation.  and 
the  execnton  of  Sullivan  would  have  no 
claim  thereto. 

The  Jury  rendered  a  verdict  In  favor  of 
platntHf,  and  defendants  appeal,  substan- 
tially un  the  following  pounds :  "  (1)  Be- 
cause of  error  In  recelrlag  the  testimony 
of  Nabors  as  to  transactions  anduonversa- 
tlons  between  falmseU  and  Sullivan.  In  vio- 
lation of  section  400,  €ode.  (2)  Because  of 
error  In  refuslnsr  to  allow  defendants' 
counsel  to  recall  two  of  plaintiff's  witnesses 
for  the  purpose  of  laying  the  foundation 
to  contradict  them.  (3)  Because  of  error 
in  refusing  permission  to  argue  the  mo- 
tion for  nonsuit.  (4)  Because  of  error  In 
refnstng  to  charge,  as  requested,  "that  the 
rent  being  payable  in  kind  was  'crops,* 
and  therefore  emblements,  and  properly 
collectible  by  the  executors.  (6)  Because 
his  honor  held  that  the  devisee  had  the 
legal  right  to  collect  this  rent;  whereas  It 
Is  respectfully  submitted  the  executors 
were  the  proper  parties  to  collect,  no  mat- 
who  was  eventually  entitled  to  enjoy.  ** 
The  first  ground  of  appeal  cannot  be 
sustained,  for  Nabors  was  no  party  to  the 
action,  nor  had  he  any  legal  or  eqnltable 
Interest  which  coald  be  affected  ,by  the  ac- 
tion. It  Is  aigued  that  plaintiff,  harlng 
paid  the  rent  to  Nabors,  would  have  a 
Tight  to  recover  It  back  from  him  If  he 
failed  In  the  present  action,  and  hence  Na- 
bors bad  an  Interest  that  the  plalntlfl 
staonld  SQCceed  In  this  case.  In  view  of  the 
fact  asserted  by  the  plaintiff  in  this  case 
that  he  had  rented  from  Nabors,  and  not 
from  Sullivan,  we  do  not  see  how,  in  any 
event,  he  could  dispute  Nabors'  title.  If 
he  saw  fit  to  make  a  contract  with  Na- 
bora for  the  rent  of  the  land,  be  wonid  be 
bound  to  perform  bis  contract,  and  would 
not  be  In  a  position  to  dispute  tbe  right  of 
Nabors  to  reed  ve  the  rent.  But,  more  than 
this,  the  action  was  not  agidnst  the  de- 
fendants as  executors  of  Sullivan,  but 
against  them  as  Individuals  for  a  trespass 
committed  by  them  as  such,  and  the  rule 
Is  well  settled  tfaatthls  section  of  the  Coile 
must  receive  a  strict  construction.  Ouep- 
ly  V.  Kinsler,  8  S.  C.  4S8;  Cantey  v.  Wblt- 
aker.lT  8.  C.637. 

The  second  ground  clearly  cannot  he 
mstalned.  The  request  to  recall  the  wit- 
nesses was  addressed  to  the  discretion  of 
the  court  purely,  and  therefore  not  a  mat- 
ter for  us ;  but,  when  the  reason  assigned 
by  the  circuit  Judge  for  declining  to  accede 
to  the  request  Is  considered,  It  is  very 
manliest  that  bis  discretion  was  properly 
ezwdsed  In  this  ease. 


So,  too,  as  to  the  third  ground.  D^end- 
ants,  haling  failed  to  make  their  motion 
at  the  proper  time,  certainly  had  no  legal 
right  to  do  so  afterwards;  and  when,  la 
addition  to  this,  we  see  nothing  In  th» 
case  upon  which  such  a  motion  could  have 
been  snstalned,  and  appellant's  counsel, 
in  their  argument  here,  have  tailed  to  sug- 
gest any  ground  npon  which  a  motion  for 
a  nonsuit  could  have  been  granted,  even 
it  made  at  the  proper  time,  we  can  have  no 
hesitation  In  overruling  the  third  ground 
of  appeal. 

As  to  the  fourth  ground.  It  would  be 
sufficient  to  say  that  we  do  not  find  in 
the  case  any  evidence  that  any  such  re- 
qnest  to  charge  as  is  there  referred  to  was 
ever  made;  but  we  may  add  that,  ^rea  U 
such  request  had  been  made,  It  should 
have  been  refused.  The  fact  that  the 
amount  of  the  rent  agreed  upon  was  ex- 
pressed in  pounds  of  lint  cotton,  instead 
of  dollars,  certainly  would  not  make  such 
rent  "  crops, "  In  the  sense  contended  for. 

The  only  remaining  Inquiry  Is  whether 
there  was  any  error  on  the  part  trf  the  eir^ 
cult  Judge  in  Instmctlng  the  Jury  that  the 
devisee,  and  not  the  execntora,  was  enti- 
tled to  rent.  There  can  be  no  doubt  that, 
at  common  law,  where  the  landlord  dies 
Intestate  before  the  rent  becomes  due,  the 
rent  goes  to  the  heir,  (3  Kent,  Comm.  46^ 
dted  In  Moore  v.  Turpln,  1  Speer,  87 ;)  and 
this  doctrine  was  recognised  by  the  eonrt 
of  equity  In  Klrkpatrick  v.  Atkinson,  11 
Rich.  Eq.  81.  See.  also,  1  Williams,  Bx're, 
(2d  Amer.  Ed.)  688  ;  2  Washb.  Real  Prop. 
294.  There  Is  as  little  doubt  that  where 
the  landlord  dies  testate  the  rent  goes  to 
the  derlsee,  and  not  to  the  executor.  In- 
deed ,  the  rights  of  the  devisee  to  em  blemen ts 
seemed  to  be  higher  than  those  of  the  hdr; 
for,  while  the  role  was  that  In  such  a  case 
thepereonal  representative  wasentltled  to 
the  emblements  as  against  the  heir,  yet  it 
was  different  as  to  a  devisee  whose  right 
was  superior  to  that  of  the  executor.  This 
distinction  In  favor  of  the  devisee,  though 
charaotericed  by  Lord  ELL&NBORonGH  as 
capricious,  seems  nevertheless  to  have  been 
well  settled.-  Seel  Williams, Ex'ra, 486-496, 
and  Dennett  v.  Hopkinson.  63  Me.  860,  and 
the  authorities  there  cited.  Where,  how- 
ever, the  rent  had  already  accrued  during 
the  llfe-tlme  of  the  landlord,  or  where  the 
same  had  been  secured  by  the  note  or  oth- 
er obligation  of  the  tenant  made  payable 
to  the  landlord,  the  rule  would  be  different. 
This  being  the  rule  at  the  common  law, 
the  remaining  inquiry  Is  whether  it  has 
been  abrogated  or  modified  by  statute. 
This  It  Is  claimed  has  been  done  by  the  act 
of  1789,  now  incorporated  In  the  General 
Statutes  a8sectlonl927,  which  reads  as  fol- 
lows: "If  any  person  shall  die  after  tbe 
flrat  day  of  Mareh  in  any  year,  the  crop  on 
the  lands  which  were  in  the  occupation  of 
the  deceased  shall  be  assets  In  the  exec- 
utora'or  admlnlstratora*  hands,  subject  to 
debts,  I^acies,  and  distribution,  the  tax- 
es and  expenses  of  cnltivation  of  such  crop 
being  firet  paid. "  We  agree  with  the  cir- 
cuit Judge  that  this  statute  has  no  appli- 
cation to  a  case  like  the  present,  but  was 
Intended  to  apply  only  to  a  case  where  the 
decedent,  after  having  planted  or  made 
provision  lor  planting  acro|>^iee  before  tbe 
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crop  !■  gathered,  and  was  not  Intended  to 
apply  to  a  caae  where  the  decedent  had 
rented  ont  his  lands  to  others.  The  terme 
«ued  In  the  etatute.  as  well  as  tho  sur- 
rounding circumstances,  of  which  the 
court  may  take  Judicial  notice,  show  this. 
The  act  speaks  of "  the  crop  on  the  lands 
whloh  vwe  In  the  occnpatlon  ot  the  de- 
ceased, "and  was  mantreatly  intended  to 
conrey  the  Idea  that,  where  one  had  plant- 
ed a  crop  and  died  before  such  crop  was 
fathered,  It  should  nevertheless,  although 
in  fact  a  part  ot  the  realty,  be  regarded  as 
peraonal  assets ;  probably  because  It  was 
^ue  largely  to  the  use  of  decedent's  person- 
al property,— bis  horses,  mules,  plantation 
implements*  etc..— and  was  not  due  alone 
to  land  (reed  estate)  upon  which  It  grew. 
It  also  uses  the  terms.^Iande  which  were 
in  the  occupation  of  the  deceased,"  imply- 
ing that  11  had  reference  only  to  lands  in 
bis  own  personal  use,  and  had  no  refer- 
ence to  lands  rented  to  another,  upon 
which  he  had  not  expended  or  employed 
any  of  his  personal  property,  and  which 
were  not  In  his  oeccopatlon,  but  were  oo- 
cnpled  by  his  tenants.  Again,  the  act 
speaks  of  the  crop,  not  ot  the  rent,  and  to 
extrad  lb)  terms  so  as  to  embrace  the  lat- 
ter would  be  Tlolatire  of  the  plain  rules  of 
construction.  The  rule  at  common  law 
beinx  that  evraythlng  attached  to  or 
(rowing  on  the  land  at  the  time  of  Its 
conveyance  by  the  devise  would  pass  un- 
der the  conveyance  to  the  devisee,  the  stat- 
ute designed  to  itmit  this  rule  must  be  con- 
fined to  the  purposes  expressly  stated,  and 
not  extended  by  ImpUcatloD  to  anything 
beyond.  It  seems  to  ue,  therefore,  that 
thu  Jury  were  properly  Instructed  that  the 
devisee  was  entitled  to  the  rents  in  this 
case,  which  had  not  accrued  at  the  time  of 
the  death  of  the  devisor,  and  had  not  been 
converted  by  him  into  the  form  ot  a  writ- 
ten obligation  to  pay  a  specific  sum  of 
money.  TheJadgm«itofthlBCOurtIsthat 
the  Judgrment  of  the  eircalt  court  be  af- 
Armed. 

SncFSON.C.  J., and  McGowah,  J.,concnr. 


Boss  T.  Cabroz4<  0t  al. 

i9uprm»  Court  of  SotOh  CaroUna.  June  28, 

1800.) 

Bqcm'— AujtoA.TiosB  or  Complunt— Dsokbb. 

1.  A  oomplalnt  in  forecloeur©  alleged  tiiat  de- 
fendant was  indebted  on  two  notes  BOcured  by  eep- 
arate  mortgages,  and  tliat  only  half  of  the  second 
note  was  due;  tbat  the  oondiUon  of  tbe  first  note 
and  mortgage  was  broken,  and  Its  whole  amoant 
due  and  unpaid;  and  prayed  special  relief  by 
foreclosure  of  the  first  aortKage,  and  for  such 
other  and  general  relief  as  the  ctrcumstaiices 
might  require.  HtAd,  that  a  default  judgment 
of  foreclosure  of  both  mortgages,  rendered  before 
the  seomd  tiaU  of  the  last  note  hecame  due,  was 
not  void,  as  being  in  ezoera  of  the  relief  demanded. 

a.  As  to  wliether  the  land  shoald  be  sold  In 
several  parcels  to  satisfy  the  separate  mortgages 
i*  in  the  discretion    the  court 

Appeal  from  common  pleas  court  of 
Spartanburg  county;  Hudson,  Judge. 

litMayarne  Wilson,  tor  appellant,  ifo- 
mur  Jk  Simpaott,  for  respondent. 

iftilTEB,  J.  The  object  of  this  action  Is 
4o  set  aside  a  Judgment  of  foreclosure  pre- 


viously obtained  by  default  by  the  detaid- 
anta  ber^  against  the  pl^tltl  herein, 
upon  the  ground  that  the  same  Is  invalid 
and  void,  and  to  enjoin  the  sale  of  the 
mortgaged  premises  under  said  Judgment 
upon  two  grounds:  (1)  Because  sfdd 
judgment  was  In  excess  of  the  relief  de> 
niandedlnthecomplalnt;  (3)  beeauaejadg- 
ment  waa  obtained  uiKin  a  note  only  hiUf 
ot  which  had  become  payable  at  the  time 
the  former  action  was  commenced,  and  at 
the  time  the  Judgment  In  question  waa  ren- 
dered. The  Judgment  In  quesUon  was  ob- 
tained under  a  complaint  alleging.  In  sub- 
stance, that  the  defendant  therein  (who  la 
the  plalntlH  here)  was  Indebted  to  the 
plalntltto  ther^n  (who  are  d^andaota 
here)  In  the  sam  erf  $200,  bertdea  intenat 
by  his  note  bearing  dateSethul  April, 2887, 
payable  on  the  Uth  of  November,  1887, 
which  note  waa  secured  by  a  mortgage 
of  certain  real  estate  described  In  the 
former  complaint,  and  also  by  his  note, 
bearing  date  15th  of  January,  1887,  for 
9821.60,  one-half  of  which  was  payable  lat 
ot  Beconber,  1887,  and  the  other  half  ca 
the  let  ol  December,  1888,  which  laet-men- 
tioned  note  was  secured  %y  a  mortgage 
on  the  same  premises.  The  next  aU^ation 
in  the  complaint  In  the  former  acUon  la  aa 
follows :  "  That  the  condition  ot  the  said 
first-mentioned  note  and  mortgage  haa 
been  broken,  and  there  la  due  and  remain- 
ing unpaid  upon  said  first-mentioned  note 
and  mortgage  the  sum  of  two  hundred 
dollars,  with  Interest  from  the  16th  daj 
ot  November,  A.  D.  1S87,  at  ten  per  cent, 
per  annum."  And  the  prayerof  that  com- 
plaint is  as  follows:  **  wherefore  the  plain- 
titt  prays  that  the  said  mortgage  may  be 
foreclosed,  and  the  eqolty  of  redemption 
barred,  the  premises  ordered  to  be  sold, 
and  the  proceeds  applied  to  the  payment 
of  said  debt,  and  execution  awarded  tor 
the  balance  against  defendant,  and  for 
such  other  and  further  relief  as  the  cir- 
cumstances may  require,  and  as  to  the 
court  may  seem  Just."  That  action  ap- 
pears  to  have  been  commenced  In  Septem- 
ber, 1888,  before  the  second  one-halt  ol  the 
note  last  mentioned  in  the  complaint  be- 
came payable;  and,  the  dettodant  therein 
having  failed  to  appear  and  answer  with- 
in the  time  allowed  for  that  purpose,  the 
plaintiffs  therein  applied  for  and  obtained 
an  order  of  reference  on  the  5th  ol  Novem- 
ber, 1888,  in  which  the  referee  was  directed 
"to  ascertain  the  amounts  due  on  the 
notes,  which  ure  the  subject  of  thlaacrtton, 
with  leave  to  report  any  special  matter.** 
In  accordance  with  thia  order,  the  r^ort 
was  made,  on  the  same  day,  finding  "  tbat 
the  facts  stated  In  the  complaint  are  true, 
and  that  the  amount  now  due  on  the 
notes  set  out  in  the  complaint  Is  the  turn 
of  six  hundred  dollars. "  He  therefore  rec- 
ommended "that  the  plaintiffs  have  a  de- 
cree for  foreclosure  as  prayed  for  In  the 
complaint. "  Judgment  of  foreclosure  waa 
accordingly  rendered  on  the  same  day* 
(5th  ot  November.  1888,)  directing  that  the 
mortgaged  premlsee  be  sold,  at  the  time 
and  on  the  terms  therein  indicated,  and 
that  the  proceeds  of  the  sale,  after  deduct* 
Ing  costs  and  expenses  ol  the  sale,  togethw 
with  any  taxea  that  might  be  due,  be 
plied  to  the  costs  of  the  action,  and  to 
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**  the  amount  so  reported  daeas  aforesaid." 
aud  that  any  aarplos  be  held  enbject  to 
the  order  of  the  court,  and,  II  there  was 
any  deflelmcy,  that  the  same  be  paid  by 
the  said  O.  A.  Robs.  The  present  action 
was  commenced  on  the  Ist  of  December, 
1888,  and  on  the  same  day  the  plaintlR 
herein  applied  lor  and  obtained  a  tempo- 
rary Injunction,  ratralnlng  the  oiforce- 
ment  of  tbe  Jndfcment  of  loreclosnre  above 
referred  to  until  the  Inrtber  order  of  the 
court.  On  the  16th  of  March,  1889,  defend- 
ants herein  gave  notice  of  a  motion,  at 
chambers,  to  dissolve  said  injonctlon; 
which  motion,  however,  was  not  heard, 
until  the  case  came  np  for  hearing  before 
hie  honor,  Judge  Hddbqn.  who  rendered  a 
decree,  holding  that  the  Indgment  of  fore- 
cloBure  was  a  valid  indgment.  and  that 
tbe  complaint  staonld  be  dismissed,  with 
coats,  and  the  temporary  injunction  dis- 
solved. From  this  Judgment  plaintiff  ap- 
peals upon  the  several  grounds  set  out  In 
tbe  record,  which  need  not  be  repeated 
here,  as  the  substantial  qaestlon  is  simply 
whether  thejadgmentof  Inreclusare  should 
taave  been  set  aside  as  Invalid  and  void. 

We  will  therefore  proi»ed  toeonslderthe 
two  grounds  heronabove'  stated,  npon 
which  It  Is  claimed  that  the  Judgment  of 
foreclosure  should  have  been  set  aside. 
While  it  Is  quite  true,  as  stated  In  Pom. 
Rem.  S  ^<  "11  there  be  no  answer  the  re- 
lief granted  cannot  exceed  that  which  the 
plaintiff  ^all  have  demanded  in  his  com- 
plaint." we  are  not  prq;mred  to  admit 
that  if  this  role  Is  disregarded  the  Judg- 
ment would  be  thereby  rendered  void.  It 
would  be  an  erroneous  Judgment,  which 
might  be  corrected  by  appeal,  or  perhaps 
by  motion;  but  we  do  not  see  how  it 
would  render  the  Judgment  void,  where, 
as  in  the  presait  case,  the  court  unques- 
tionably had  Inrlsdietlon  of  the  Huojeet- 
matter.  and  wnere  it  Is  not  denied  that 
the  court  had  acquired  Jurisdiction  of  tbe 
verson  against  whom  tbe  Judgment  was 
rendered.  But,  waiving  this,  we  do  not 
conidder  that  the  Judgment  rendered  was 
In  exceos  of  the  relief  demanded.  The  facts 
atated  In  the  complaint  were  sufHclent 
to  warrant  a  Jadgmmt  of  lorecloenre  of 
both  of  the  mortgages,  though  thelact  that 
one-ball  of  tbe  note  secured  by  tbe  laat- 
mentloned  mortgage  had  not  then  become 
payable  might  have  required  that  the 
Judgment  should  have  been  framed  In 
terms  somewhat  different  from  those 
which  were  employed.  (BrlnckerhotT  v. 
Thallhlmer.S  Johns. Ch.4Se;)  but  thatfact 
could  not  prevent  a  judgment  of  forecloB> 
are  of  tbe  mortgage  to  secure  the  payment 
of  a  note  one-b^ir  of  which  had  then  be- 
come payable.  So  that  the  obiectlon  re- 
lied i»n  goes  rather  to  the  form  than  to  the 
validity  of  the  judgment,  and  this  cannot 
avail  the  plaintiff  in  the  present  action. 
As  Is  said  In  tbe  same  section  cited  from 
Pom«vyabov3:  "if  every  fact  necessary 
to  the  action  is  stated,  the  plaintiff  may, 
•vm  when  no  answer  Is  put  in,  have  any 
rell^  to  which  the  facts  entitie  him  con- 
sistent with  that  demanded  In  the  com- 
plaint." Now,  as  the  facte  stated  In  the 
complaint  were  qnltesufilclent  to  warrant 
a  judgmoit  of  foreclosure  ot  both  mort- 
gages* Inasmuch  as  one-half  of  the  debt 


secured  by  the  mortgage  last  menthmed 
had  become  payable,  it  seems  to  us  clear 
that,  the  r^lef  actually  granted  not  being 
Inconsistent  with  that  specially  asked  for, 
the  Judgment  rendered,  though  not  per- 
haps In  proper  form,  was  clearly  valid. 
But,  In  addition  to  thla.even  if  we  assume 
that  the  8i>eclal  relief  demanded  in  the 
former  action  was  simply  a  foreclosure  of 
tbe  flrst-meatloned  mortgage,  (thoiq(b 
that  Is  not  entirely  clear,)  yet  the  prayer 
did  not  stop  there,  but  proceeded  to  de- 
mand "such  other  and  further  relief  as  the 
circumstances  may  require,  and  as  to  the 
court  may  seem  jast;"  and,  inasmuch  as 
the  circumstances  of  the  case,  as  stated  In 
the  complaint,  did  require  a  judgment  of 
foreclosure  of  both  of  the  mortgages,  and 
as  It  was  manUMtly  Just  that  such  fore- 
closure should  have  been  decreed,  provided 
the  Judgment  to  that  end  was  properly 
framed,  we  do  not  think  it  can  be  prop- 
erly said  that  the  relief  granted  exceeded 
that  wblch  was  demanded  in  the  com- 
plaint, though  the  form  In  which  thejudg- 
ment  granting  the  relief  was  framed  might 
have  been  not  altogether  tree  from  objeo- 
tion.  The  plaintiff,  by  bis  fifth  ground  of 
appeal,  ondertakes  to  raise  the  question 
as  to  whether  the  mortgaged  premises 
should  not  have  been  onlered  sold  In  sev- 
eral parcels.  But  that  Is  a  question  which 
should  have  been  raised  In  tbe  prerlotM 
case,  and.  In  all  events,  it  Is  a  matter  ad- 
dressed to  tbe  discretion  of  the  cl  real  t  court. 
The  judgmrat  of  tblsconrtls  that  thejadg- 
ment  of  the  clrcnlt  court  be  affirmed. 

SncnoH,  0.  J.,  and  BfcGow ah,  J.,  con- 
cur. 


SiOTH  et  a/.  V.  Smith  et  al. 
(Sumtma  iJourt  of  SoiOh  Carolina.  June  98^ 

1890.J 

Lnum— AsBiocimrsAi.  Advancks— Iktbe«8T. 

1.  Jnm  sotloa  toforeulosea  real-estate  mort- 
gage which,  with  a  chattel  mortgage  on  certain 
crops  and  uve-stock,  was  given  to  secure  **aff- 
ricultural  advances, "  it  appeared  that  paymenlB 
were  afterwards  made  thereon,  and  that  the  mort- 
gasor  gave  his  note  for  the  balance  agreed  to  be 
SOU  due.  Held,  that  a  subseqaent  judgment 
creditor  of  the  mortgagor  cannot  objeot  that  tbey 
were  not  "agricultural  adTanoeB,"  nor  t^t  the 
payments  were  Improparly  applied,  nor  that  the 
amount  aereed  to  be  due  exceeded  the  amount 
actually  due. 

2.  A  promissory  note  dated  February  0,  1874, 
payable  '*one  Aaj  after  date,"  and  bearing  **tn- 
temst  at  one  vet  eent.  per  month  from  Jan.  IbL 
1874.  "wUl  only  bear  tbe  tawful  rate  of  intarert 
after  Its  matarity;  though  it  was  Intended  that 
it  should  run  longer  at  the  same  rate  after  matu- 
ritgr,  which  was  rec(^nlzed  by  computations  and 
indorsements  made  mtb  reference  thereto. 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  Wallace,  Judge. 

J.  T.  B&y  and  W.  D.  TroutbRm^  for  ap- 
pellant Armstrong.  John  T.  Selb^, 
for  appellant  Otlmore.  Boekwaa  A  Ton- 
m»u8,  for  appellant  Diereks.  W.  M.  Sban- 
noD.  for  respondent. 

McQowAN.  J.  This  was  an  action 
brought  by  A.  Sydney  Smith  &  Son 
against  Henry  Smith,  for  the  foreclosure 
ot  a  mortgage  upon  a  tract  of  Uuid  hiKer* 
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Bbaw  eonntr*  E.  D.  Qllmon,  Catfaerine 
Dlercka*  execatrix  of  Qofaard  Dlercks,  and 
John  A.  AnuatroDgt  who  claimed  some  In- 
terest or  lien  opon  the  property  embraced 
In  tbe  mortgage,  were,  with  tbe  mortga- 
gor, Henry  Smith,  made  parties  defendant, 
and  all  ot  them  answered.  It  was  referred 
to  the  master,  Edward  M.Boykln.to  hear 
the  testimony,  and  to  report  upon  tiie  Is- 
»XKB  of  law  and  of  fact.  Be  took  the  tes- 
timony, which  la  In  tbebiief,  and  reported, 
among  other  tblnss,  as  follows:  "The 
claim  otDlerckB  and  OUmore  Is  the  same, 
and  constats  of  a  note  of  Henry  Smith  to 
G.  Dlercks  in  hts  life-time  for  $2,074.88. 
dated  February  6, 1874,  and  secared  by  the 
deed  of  H.  Smith  to  O.  Dlercks,  dated  May 

30,  1878,  which  was  In  the  nature  of  a 
mortgage,  and  had  been  aaatgned  by 
Dlercks  to  E.  D.  Gllmore,  and  waa  the  first 
incumbrance  on  the  land.  J.  A.  Armstrong 
la  a  Jadgment  creditor,  his  Judgment  bear- 
ing date  November  28,  1882.  and  is  n  snbse- 

aaent  incumbrance  to  the  mortgage  ot 
tie  plaintiffs.  The  only  Issues  rained  are 
as  to  the  amounts  due  on  the  claim  of 
Dlercks  assigned  to  Gllmore,  and  the 
amount  due  on  the  mortgage  ot  tbe  plaJn- 
tltb.  No.  1.  As  to  the  claim  of  Dlercks 
assigned  to  Gllmore,  X  find  as  matter  ot 
fact  that  tbe  note  of  Henry  Smith  to  Ger- 
hard Dlercks  Is  in  the  following  form: 
'f2074.88.  Columbia.  S.  C,  February  6, 
1874.  One  day  after  date  I  promise  to  pay 
toQerhoodlHerckaororder  two  thousand 
and  seventy-four  88-100  dollars,  with  inter- 
est at  one  per  cent,  per  month  from  Janu- 
ary first.  1874,  value  received.  [Signed] 
Hbnbt  Smith."  That  Henry  Smith  has 
paid  upon  said  note  the  amount  of  $3,018. 

31,  and  there  Is  now  due  and  owing  upon 
It  the  sum  of  $100.67.  I  find  as  matter  of 
law  that  the  note  above  described  bore  In- 
terest at  the  rate  of  one  per  cent,  a  month 
from  tbe  1st  day  of  January,  1874,  until 
February  7, 1874;  and  from  that  time,  the 
maturity  of  the  note,  the  special  rate  of  in- 
terest ceased,  and  from  that  date  It  bore 
interest,  at  the  rate  of  7  per  cent,  per  an- 
num, the  rate  fixed  by  law.  No.  2.  As  to 
claim  of  the  plaintiffs,  I  find  as  matter  of 
tact:  (1)  That  on  March  4, 1872.  (1882,Uhe 
plalntlUs  and  Henry  Smith  entered  into 
an  agreement  In  writing  by  which  the 
plaintiffs  agreed  to  advance  to  Henry 
Smith  for  agricultural  purposes  the  sum 
ot  $1,200;  and  to  secure  said  advances, 
with  interests  and  commissions  specified, 
with  tbe  balance  of  indebtedness  on  last 
year's  account,  said  Henry  Smith  gave  the 
plaintilfs  a  Hen  on  his  crops,  and  a  mort- 
gage on  six  f6)  head  ot  mules,  SO  head  ot 
cattle,  and  (100)  one  hundred  head  of 
sheep,  with  the  Increase;  and  alsoamort- 
gage  on  the  real  estate  described  In  the 
complaint.  (3)  That  Henry  Smith  was 
Indebted  to  the  plaintiffs  in  the  sum  of 
$676.87,  balance  due  from  tbe  year  1881, 
and  that  plaintiffs  advanced  to  Henry 
Smith.  In  theway  of  advances,  with  Inter- 
est and  commissions,  as  stipulated  In  the 
agreement,  to  the  amount  of  $1,743.47. 
(8)  That  Henry  Smith  paid  tbe  plalntlRH, 
by  sales  ot  cotton,  the  sum  of  $1,493,76. 
(4)  That  tbe  $S00  arising  from  the  sale  of 
stock,  ctnd  which  the  defendants  claim 
should  be  credited  on  the  account  of  1882, 


was  by  consent  of  Hairy  Smith  credited 
on  tbe  account  ot  18SS.  (6)  Tbat  on  Maj 
12.  1888.  the  plalntiHs  and  Henry  &nltb 
made  a  settlement  of  their  transaetiona 
for  the  year  1882,  and  Henry  Smith  then 

?ave  the  plaintiffs  his  note  for  tbe  snm  erf 
026.13.  payable  November  1st,  after  date, 
with  Interest  after  maturity  at  the  rate 
of  10  per  cent,  per  annum.  I  find  as  mat- 
tars  of  law :  (I)  That  tbe  payments  made 
by  Henry  Kmrth  to  the  plalntlflk  were 
properly  credited  by  them.  (2)  Tbat  Hen- 
ry Smltb  Is  indebted  to  the  plaintuts  In  tbe 
sum  ot  $925.13.  with  interest  thereon  from 
November  1.1888,  at  tberate  of  lOpercvit. 
per  annum,  amounting.  In  the  whole,  to 
$1,476.34.  No.  8.  I  find  as  matter  of  fact 
the  following:  That  the  d<rfendant  Henry 
Smith  to  Indebted  to  the  deteidant  J.  A. 
Armstrong  by  a  ]udgm«it  dated  Novem- 
ber 28, 1882,  in  the  sum  ot  $1.6S3.fN>,  with 
$83.25cost8anddlsbarsem6nts.'*  Themas- 
ter  recommended  that  the  land  shonld  be 
sold,  and  the  proceeds  paid  out  In  tbe 
amounts  and  order  above  stated. 

The  case  came  up  on  exceptions  to  this 
report  before  Judge  Wallace,  who  af- 
firmed It,  and  ordered  theland  sold.  From 
this  decree  thore  was  no  appeal  by  Henry 
Smith,  the  mortgagor;  but  Gllmore  (as 
to  the  Dlerck's  note)  appealed,  alleging 
that  there  was  error  in  the  mode  of  calcu- 
lating the  interest.  There  were  several 
grounds  of  appeal,  but  we  think  they  are 
snbatantlally  combined  In  fifth  ground, 
via.:  "Because  the  whole  Instrament, 
(Dlerck's  note,)  considered  In  the  light  of 
the  surronndlDg  circumstances,  tbe  deed  of 
tbe  realty,  and  the  absolute  secority  af- 
forded them  by  tbe  words,  *trom  January 
Isc,  1874.*  as  they  appear  In  the  note,  the 
Indorsements  on  the  note,  the  note  by  Ger- 
hard Dlercks  to  £.  D.  Gllmore  and  tbe  in- 
dorsemoits  thereon,  the  memoraodnm  at> 
tacbed  to  these  notes,  the  payments  made 
by  and  credited  In  the  presence  of  Henry 
Smith,  the  testimony  of  Henry  Smltb, 
and  therelationsbetweenDlercksand Hai- 
ry Smith,  show  that  the  intention  ot  tbe 
maker  and  tbepayeewas.andthetmecon- 
struction  Is,  that  the  note  was  not  to  be 

ftatd  one  day  after  date,  but  should  be  al- 
owed  to  stand  for  an  indeflDlte  period  of 
time,  secnred  by  the  deed,  and  bearing  In- 
terest at  the  stipulated  rate,  the  rate  at 
which  the  original  loan  bore  iatereet,  and 
on  condition  of  the  payment  of  which  orig- 
inal loan  and  Interest,  at  said  rate,  tbe  ab- 
solute deed  became  defeasible, "  etc.  John 
A.  Armstrong,  the  Judgment  creditor,  al- 
so appealed  upon  various  grounds,  whicb 
are  in  tbe  brief,  but  being  l<mg  need  not 
be  restated  here.  It  was.  bowevw,  ad- 
mitted at  the  bar  that  they  substantial- 
ly make  but  twoquestlons:  First,  wheth- 
er certain  items  In  plalnttffia'  account 
against  Henry  Smith  tor  the  year  1S8S 
come  within  the  meaning  of  "agrienltural 
advances ; "  and,  seeontf,  whether  the  pro- 
ceeds ot  the  sales  ot  cotton  of  tbe  crop  ot 
1883,  shipped  to  the  plaintiffs  by  Henry 
Smith,  were  properly  applied. 

We  will  first  dispose  of  this  appeal.  A> 
we  understand  It,  the  plaintiffs  and  Henry 
Smith  bad  business  transactions  from 
year  to  year;  that  on  March,  1883.  (in  the 
printed  brief  It  Is  1872,VHenry  Smltb  exe- 
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cnted  to  the  plalotlfto  a  mortirage  to  se- 
cure **  agricultural  ad  ranees  **  to  tbe 
amonnt  of  $1,200,  with  Interest  and  com- 
missions specified,  with  the  balance  of  in- 
debtedness on  account  of  the  preWons 
year,  (1881.)  The  master  reported  "that 
on  May  13, 1883,  the  platntUfs  and  Henry 
Smith  made  a  settlement  of  their  transac- 
tions  for  the  year  1882,  and  Henry  Smith 
then  gave  the  plalntltte  his  note  for  the 
sum  of  9925.18,  with  interest  after  ma- 
tarlty  at  the  rate  of  ten  per  cent,  per  an- 
nam ;  that  the  payments  made  by  Heniy 
Smith  to  the  plain  tUlB  were  properly  cred- 
ited by  them,  and  that  Henry  Smith  Is  In- 
debted to  tbe  ptalntlOs  for  theamountdae 
on  the  note  at  this  time,  viz.,  91,476.24, 
wltb  Interest."  The  circuit  Judge  con- 
firmed the  report.  As  stated,  Henry 
Smith,  the  debtor,  was  content  with  the 
decree,  but  the  appeal  .was  by  the  Judg- 
ment creditor  John  A.  Armstrong,  whose 
lien  did  not  exist  prior  to  November  2S, 
1883.  (entry  of  the  Judgment,)  sabBequent 
to  the  execution  of  the  mortgage  of  the 
plaintiffs,  and  the  atoreaiild  transactions 
under  It.  There  was  no  ullegation  ol  col- 
lusion or  fraad  In  the  settlement,  or  the 
note  then  given,  or  that  Heniy  Smith  did 
not  in  tact  bODa  Sde  owe  the  amounts 
stated.  We  do  not  clearly  see  what  right 
the  subsequent  Incnmbrancer  had  to  ques- 
tion the  settlement  made,  with  a  view  to 
reduce  the  amount  secured  by  the  mort- 
gage, etc.  It  will  be  observed  that  the  se- 
curity of  tbe  plalntllt  was  not  merely  an 
agricultural  uen  on  tbe  crop  of  Henry 
Smith,  bnt  also  a  mortgage  of  property 
in  existenra,  "to  secare  said  advances, 
with  Interest  and  commissions  specified, 
with  the  balance  of  Indebtedness  on  last 
year's  account,  (1881,)  vis.,  9675.97."  The 
ugrlcultural  lien  law  expressly  ranks 
"money  and  supplies  "together.  We  agree 
wltb  the  master  and  circuit  Judge  "that 
the  payments  made  by  Henry  Smith  to 
the  plalntlBB  were  properly  credited  by 
them."  The  decree  on  this  point  Is  aU 
Armed,  and  the  apptal  ol  J.  A.  Armstrong 
dismissed. 

That  brings  as  1K>  the  Important  ques- 
tion, as  to  the  proper  mtuiner  of  calculat- 
ing the  Interest  on  the  Dlercks  note  as- 
slgiied  to  Gllmore.  The  note  Is  In  the  fol- 
lowing words:  "$2,074.88.  Columbia,  S. 
C,  Febmaxy  6, 1874.  One  day  after  date 
I  promise  to  pay  to  Gerhard  Dlercks  or 
order  two  thousand  and  seventy-fonr 
88-100  dollars,  with  Interest  at  one  percent, 
per  month  from  January  first,  1874,  value 
recMved.  [Signed}  Hbnrt  Smith.  Wlt- 
neaa:  J.  G.  H.  Tboeoeb."  To  this  note 
there  was  attached  a  memorandam  ci 
credits,  payments  made  at  different  times. 
In  the  handwriting  of  Diercks,  showing 
that  the  parties  calculated  the  Interest  at 
one  per  cent,  per  month.  The  master 
(and  tbe  Judge  concurred)  held  and  calcu- 
lated the  interest  at  tbe  rate  of  "  one  per 
cent,  per  month"  up  to  the  maturity  of 
tbe  note,  (February  7,  1874,)  and  thence- 
forward at  the  rate  of  7  per  cent,  per  an- 
num, the  rate  fixed  by  law.  The  appel- 
lant complalDB  of  this  ruling,  and  Insists 
that  It  was  error  not  to  calculate  the  In- 
terest at  the  rate  oM  per  cent,  per  month 
after  maturity  and  until  paid.    At  the 


time  the  note  was  given,  (1874,)  parttee 
might  legally  agree  In  writing  for  any 
specific  rate  oS  interest.  As  to  the  prtncl- 

f»le  applicable  In  snch  ease,  all  agree  that 
t  Is  as  stated  In  the  case  of  Shanw  v.  Lee. 
14  S.  C.  841,  Vic. :  "  If  the  debt  bears  a  fixed 
rate  of  Interest  on  Its  lace,  higher  or  lower 
than  that  provided  by  law,  the  Interest 
fixed  by  law  attaches  on  it  for  the  deten- 
tion of  the  principal  sum,  when  the  parties 
do  not  contract  that  it  shall  be  the  rate 
after  the  debt  becomes  due.  **  This  lx4ng 
BO,  whether  there  was  snch  agreement 
must  depend  upon  thelntentlonot  the  par- 
ties, and  It  becomes  simply  a  matter  of 
construction.  The  appellant  insists  that 
construction  consists  In  ascertaining  what 
was  really  the  Intention  of  the  parties, 
and  that  parol  testimony  should  have 
been  admitted  to  show  what  was  Intend- 
ed, over  and  above  and  outside  of  the 
terms  of  tbe  Instrument  Itscilf.  It  Is  tbe 
duty  of  the  court  to  construe  all  written 
instruments ;  and  there  Is  no  rule  of  evi- 
dence more  important  and  peremptory 
than  that  which  declares  that  parol  evi- 
dence Is  Inadmissible  to  contradict  or 
vary  the  terras  of  a  valid  written  Inetrn- 
ment.  As  Mr.  Oreenleaf  (1  Ev.  S  275)  says: 
"  When  parties  have  deliberately  put  their 
engagements  Into  writing  In  such  terms  as 
Import  alegal  obligation,  without  any  un- 
certainty as  to  tbe  objector  extent  of  such 
engagement.  It  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their  under- 
Inking,  was  reduced  to  writing;  and  all 
oral  testimony  ofaprevlouscoJIoQu/um  be- 
tween the  parties,  or  of  conversation  or  dec- 
larations at  the  time  when  It  was  complet- 
ed or  afterwards,  as  It  would  tend  in  many 
instances  to  substitute  a  new  and  differ^ 
ent  contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of 
one  of  the  parties.  Is  rejected, "  etc.  In  the 
absence  of  any  spedal  agreement,  the  law 
attaches,  and  therefore  tbe  onus  of  show- 
ing it  rests  upon  him  who  makes  theclafm. 
Thus  considering  It,  did  the  appellant 
show  tiie  existence  of  such  agreement  as 
to  the  interest  beyond  the  maturity  of  the 
note?  The  rule  Is  that.  In  constralng  a 
paper,  every  word,  It  possible,  should  have 
its  full  ^ect.  Is  there  any  word  In  this 
note  as  to  interest  which  necessarily  points 
beyond  the  time  of  Its  maturity?  It  was 
due  **  one  day  after  date. "  with  Interest  at 
**  one  per  cent,  per  month. "  If  this  were 
an,  we  would  be  obliged  to  say  that  the 
words'*  per  month  "  indicated  a  time  for 
the  running  of  Interest  after  the  maturity 
(A  the  note,  which  was  within  one  day  of 
itsexecution,asintheeaseeofSharpev.Lee, 
14  S.  C.  841,  and  Fleeter  v.  Plester.  22  8.  O. 
139.  But  there  were  other  words  In  the 
note  closely  connecting  with  and  immedi- 
ately following  the  phrase  "  per  month,  * 
via.,  "from  January  first,  1874."  The  time 
here  named  from  which  the  Interest  was 
to  run — somethlni^  more  than  a  month 
before  the  execution  of  tbe  note— made  it 
poKrible  to  count  tiie  Interest  for  "a 
month,"  without  going  beyond  Its  matu- 
rity; answered  all  the  words  of  the  note; 
and  excluded  the  conclusion —  otherwise 
necessary— that  the  phase  "per  month'* 
could  not  have  Its  "lull  effect^"  withopt 
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touehinir  apoB  time,  beyond  the  matarlt7 
of  Idle  note.  This  may  look  like  a  amaU 
difference  to  produce  eudi  conaeqneDces, 
bat  we  think  It  la  founded  on  principle 
and  the  decided  caaee.  We  cannot  aay 
that  the  master  and  circnlt  Jndge  erred  in 
their  conBtmctlon  of  the  Dlercka  note. 
The  Indffment  of  this  conrt  1h  that  the 
lodgment  of  the  drcolt  eoart  be  affirmed. 

BiifPsoM,  C.  J.,  and  UclTUt.  J.,  eonear. 


JXPFBIBS  et  aJ.  T.  ALLRN  Ot  Sl. 

ifiuproM  Court  qf  South  Carolina.  July  8, 
1800.) 

ATPIAIi— 8tlWttai«AB— DOWML 

L  Pending  an  appeal  from  aa  order  adjndg- 
taff  a  widow  not  to  be  entitled  to  an  altotnoent  of 
dower  In  thelonda  of  her  deceased  hasband,  spor- 
tion  of  the  lands  weresoldnnder  a  prOTisionof  the 
4rder,  from  which  prorlslon  she  did  not  speolflo- 
•U7  w^eal,  and  to  nupend  whlohshe  did  not  file 
a  bond.  On  appeal  she  wee  adjudged  entitled  to 
dower  in  the  lands.  Held,  on  an  appeal  from  an 
order  of  allotment  In  the  lands  upon  a  remand, 
that  by  not  staying  the  sale,  and  by  not  objecting 
thereto  when  the  lands  were  8old,8be  became  bound 
thereby,  and  her  right  of  dower  in  those  parcels 
was  teansferred  from  the  property  itself  to  the 
tiud  prodooed  hy  the  sale;  and  mat,  as  to  the 
lands  which  were  sold,  no  writ  of  dower  should 
tiare  been  issued. 

S.  Under  Gen.  St  8.  O.  If  8880,  8888,  provid- 
ing that  allotments  of  dower  Shall  be  admeasured 
kiy  oommisslimeES,  and  that,  whea  lands  oaanot 
he  equally  divided  without  manifest  disadvan- 
tage, the  oommissloners  shall  assess  a  sum  of 
money  to  the  widow  in  lieu  of  dower,  eto.,  it  is 
error  for  the  courtto  orderan  admeasurement  and 
allotment,  both  in  lands  which  have  been  sold 
pending  an  appeal  tirom  a  former  order  of  sale, 
and  other  unsold  lands,  and  in  the  order  to  nxo- 
vide  "that  no  dower  In  kind  be  admeemred  In 
any  lands  sold,  the  object  being  [Is  ]  to  include 
In  the  valuation  of  dower  set  <Mt  all  that  she  Is 
entitled  to  for  dower  in  the  lands  already  sold,  ** 
tor  such  an  order  has  the  effect  of  preventiog  the 
oommissloners  from  performing  their  whole  duty. 

Appeal  from  common  pleaa  circnlt  conrt 
otSpartanbnriCCoanty;  Hudson,  Jadge. 

Suit  by  John  B.  Jeffriee,  Eber  C.  Allen, 
Annie  A.  Allen,  Sarah  M.  Perry,  and  Hen- 
rietta E.  Jeffries  against  Harriet  Allen, 
John  Allen,  B.  C.  OllTer,  F.  M.  Trimmier, 
A.  A.  Foster,  and  J.  A.  Lea,  to  enjoin  the 
execution  aale  ot  land  belonging  to  the 
estate  of  Woodward  Alloi.  deceased,  and 
to  have  the  same  sold  for  the  benefit  of  all 
the  parties  in  interest.  From  an  order  fur 
allotment  of  dower,  and  confirming  the 
report  of  commissioners  In  dower,  l£e  de- 
fendant Oliver  appeals. 

C.  P.  tSouden  and  D.  E.  Hydrlcky  for  ap- 
pellant. Niehreaa  A  Moon,  tor  Harriet 
Allen,  respondent. 

McGoWAN,  J.  This  case  has  been  in  this 
court  before,  (see  29  B.  C.  506.  7  8.  E.  Bep. 

where  tiie  facts  are  fully  stated,  and 
therlgtatsotthepartieB determined.  Judge 
Pbbsslct,  on  the  circnlt,  among  other 
things,  held  that  Mrs.  Harriet  Allen  was 
oot  entitled  to  either  homestead  or  dower 
on  the  lands  of  her  late  husband,  Wood- 
ward Allen,  and  ordered  the  lands  sold  tor 
the  purposes  Indicated  in  the  cumplaint; 
a,nd,  after  being  divided  into  six  distinct 
parcels,  four  of  the  parcels  were  sold,  and 


porcbased  as  follows,  vis. :  (I>  One  pared, 
72  acres,  by  W.  F.  Walker,  at  $800;  (2)  an- 
other parcel,  88  acres,  by  R.  C.  Oliver,  at 
$990;  (3)  another.  87  acres, by  B.C.OUva, 
at  yiAsS;  (4)  another,  &1  acres,  byR.C 
Oliver,  at  $841.06.  These  sales  were  pob- 
licly  made  under  order  ot  coort.  and  with- 
out objection  at  the  time.  In  the  mean 
time  there  was  an  appeal  from  tlie  ordei 
of  Judge  PsBSBLBT,  BM  to  the  ri^ts  of  tbt 
parties,  but  It  seems  there  was  none  ai  to 
so  much  of  the  order  as  directed  the  s^ 
At  the  April  term  of  this  court  (1888)  It 
was  decided  that  Mrs.  Allen  was  "entitled 
to  dower  In  all  of  the  lands  of  her  hus- 
band, mentioned  Int^ie  pleadings,  and  also 
bomeatead,  and  the  case  was  rrananded.* 
When  the  case  went  back.  Judge  Bvma 
finding  that,  pending  the  uipeal,fonrpar 
eels  of  the  land  bad  been  sold ,  leaving  two 
unsold,  passed  an  order  for  the  aduMi- 
nrement  of  Mrs.  Allen's  dower  In  the  fol- 
lowing terms:  "That  a  writ  of  dowerli' 
sne  In  the  usual  form,  and  according  to 
the  practice  of  this  conrt,  to  admeasute 
and  set  off  dower  in  the  aforesaid  real  es- 
tate of  Woodward  Allen,  deceased,  botb 
sold  and  nnsc^d :  provided,  however,  that 
dower  shall  not  sow  be  admeasured  orirt 
off  in  the  aforesaid  82  acrea  of  land,  not 
involved  here,  bat  the  writ  of  dower 
ther^  shall  be  delayed  until  the  furtber 
order  of  this  court:  and  provided. further, 
that  no  dower  in  kind  shall  be  set  off  and 
admeasured  to  Harriet  Allen  from  any  of 
the  lands  already  sold  nnder  the  prerlon 
decree  ot  this  coort.  The  objeet  Is  to  la- 
elude  In  the  valnatlon  ot  dower  set  olt  to 
Mrs.  Allen  all  that  she  Is  entlUed  to  for 
dower  in  the  lands  already  sold,  and  of 
lands  unsold,  except  the  eighty-two  acre 
tract, "  etc.  The  defendant  Oil excepted 
to  this  order,  and  gave  notice  of  appeal 
The  writ,  howerer,  was  Issued  In  the  ioin 
prescribed,  and  the  eommlsaloners,  or  a 
majority  of  them,  made  a  retara,  flndiag 
that  it  was  impossible.  In  accordance  with 
the  writ,  to  set  off  dower  in  kind,  aad 
therefore  they  valued  the  lands  at  the  sam 
of  $6,Kr6,  (about  $14  per  acre,)  of  wbldi 
one-«lxth,  with  Interest  from  April  8.  1880. 
vis.,  the  sum  of  $1,609.17,  was  aasigned  hi 
lien  at  dower,  etc.  Objections  wen  made 
to  the  confirmation  ot  this  retnm,  aa  b^ 
lug  excessive  in  amount,  and  that<Hkeol 
the  commissi  oners.  W.  W.  Harris,  wae 
nearly  related  to  the  demandant,-4li 
mother  being  first  cousin  of  Harriet  AUeo. 
Judge  Fbaseb.  after  hearing  affidarla 
and  argument  pro  and  eoo,  confirmed  tbe 
retnm.  Mr.  Oliver  appealed  from  tbe  o~- 
der  of  Judge  Hudson  npoD  the  followinr 
gronnds,  (the  first  two  exeeptfons  were 
abandoned:)  (8)  "1.  In  ruling  and  holding 
that  a  writ  In  dower  should  Issae  to  ad- 
measure dower  to  Mrs.  Alien  from  the  real 
estate  of  Woodward  Allen,  deceased,  both 
sold  and  unsold."  (4)  "2.  In  not  ruling 
and  holding  that  one-sixth  ot  the  mon^r 
realised  from  that  portion  ot  tbe  ImhI  euhi 
under  an  order  of  court  In  these  proceed* 
ings,  with  Interest  thereon,  be  paid  Uk- 
Allen  In  lieu  of  dower  In  said  portion  ol 
tbe  land."  (6)  "3.  In  ruling  and  holdbur 
that  DO  dower  in  kind  shall  be  set  off  and 
admeasured  to  Harriet  All«i  from  an; 
ot  the  land  already  sold,  nnder  a  prertoo* 
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»rder  of  this  conrt."  (6)  *4.  In  not  at 
east  leaving  the  commlHlonera  free  to 

lay  whether  or  not  dower  In  kind  nonid 
w  set  uR  from  the  land  boagfat  by  the  de- 
endont  Oliver."  (7)  "5.  In  ordering  and 
llrccting  that  the  writ  In  dower  should 
Bsne  In  the  usual  torm,  and  according  to 
he  practice  of  this  court,  Ut  admeasure 
Lnd  set  off  dower  to  Harriet  AUra  in  all 
:he  lands  of  Woodward  Allen,  deceased* 
)oth  sold  and  nneold,  and  at  the  same 
;ime  limiting  thelrpowers  so  as  to  prevent 
ihelr  admeasuring  and  setting  off  dower 
n  kind  from  any  of  the  land  already  sold 
inder  s  previous  order  of  this  court  in 
;belr  proceedings."  (8)  "6.  In  ruling  and 
loUIlna  that  Mn.  Allen  Is  entitled  to 
lower  In  all  of  the  land  belonging  to  the 
istateof  Woodward  Allen, deceased."  (9) 
'7.  In  not  at  least  rallng  and  holding  that 
lower  conld  only  be  allowed  In  that  por- 
tion of  the  land  belonging  to  the  estate  of 
tVoodwnrd  Allra,  dAceased,  remaining 
ifter  the  homestead  of  Mrs.  Allen  had  been 
tppraised  and  set  off  to  her. "  The  excep- 
:inns  to  the  order  of  Judge  Fr&skb  eon- 
Irmlng  the  return  of  the  commlsslonm  in 
lower  are  long  and  nnmeroas,  and  being 
>rlnted  In  the  briri  need  not  be  restated 
lere. 

At  the  common  law,  dower  was  defined 
:o  be  "that  portion  of  lands  which  a  wife 
latb.  for  the  term  of  her  life,  of  the  lands 
>f  her  husband  after  his  decease;"  but  in 
>ur  state  statutes  have  been  passed,  an- 
:horlslng,  In  certain  cases,  a  earn  of  money 
;o  be  assessed  !n  Hen  of  her  dower.  Com- 
iiissloners  are  appointed  for  the  purpose 
)f  admeasuring  the  dower,  and  the  law 
■efiuires  that  the  tenor  of  the  writ  should 
)e  as  follows:  "Commanding  them  or  a 
najority  of  them,  •  •  •  fairly,  Justly, 
md  Impartially,  according  to  the  best  of 
:helr  Judgment,  to  admeasure  and  mete 
>uttothe  said  petitioner,  and  put  her  in 
ul  Qud  iwaceable  possession  of,  one-third 
lart  ut  all  the  lands  of  her  deceased  bus* 
>and.  *  •  •  And  where  the  same  can- 
lot.  In  the  opinion  of  a  majority  of  them, 
>e  fairly  and  eqnallv  divided,  without 
nanlfest  disadvantage,  then  they,  or  a 
nalorltv  of  fhem.  as  aforesaid,  shall  as- 
less  a  sum  of  monevto  be  paid  to  the  wid- 
)w  In  lien  of  her  dower,"  etc.  Gen.  St.  S8 
;2S5,  2288.  Now  It  Is  manifest  that  the 
!vrlt  In  this  case  was  not  In  accordance 
nrlth  the  requirements  of  the  law,  for,  as 
:u  the  four  parcels  whfch  had  been  prevl- 
raslv  sold,  the  cummlssloners  were  shorn 
>f  the  first  and  primary  duty  under  the 
aw,  vli.,  to  admeasure  and  mete  out  to 
lemandant.  In  kind,  one- third  of  the  lands 
if  her  deceased  husband,  or  to  exerclfte 
:he1r  Judgment  as  to  whether  the  lands 
:oold  be  fairly  and  equally  divided,  with- 
>nt  manifest  disadvantage,  etc.  The  writ 
positively  directed  "that  no  dower  In  kind 
ihall  beset  off  and  admeasured  to  Harriet 
Mien,  from  any  of  the  lands  already  sold 
inder  the  preTlons  decree  of  the  court." 
^6  cannot  say  that  this  was  really  a  writ 
or  the  admeasurement  of  dower,  for  It 
lid  not  leave  the  commissioners  at  liberty 
»  perform  their  whole  duty  as  required 
iy  law.  "In  admeasnrement  of  dower  to 
:hc  widow  in  premlsea  of  which  the  hue- 
)and  has  died  seised  and  poaoossed.  wnnnns 
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ment  Is  only  an  alternative  In  the  event 
that  the  lands  cannot  be  fairly  and  equal' 
ly  divided,  having  relation  In  regard  to- 
the  true  value  thereof."  Qlbson  v.  Mar^ 
shall,  6  Rich.  Bq.  21S.  It  Is  urged,  how- 
ever, by  way  of  explanation,  that  the  tour 
parcels  of  land,  having  been  sold  under  an 
order  of  coart  In  a  case  to  which  the  de- 
mandantwas  a  party.she  could  not  after- 
wards follow  those  lands,  and  have  one- 
third  of  them  admeasured  to  her  In  kind. 
We  think  that  mast  depend  largely  upoa 
the  force  and  effect  of  that  sale  upon  the 
dower  right  of  Mrs.  Allen.  It  seems  that 
sheclalmed  dower  In  the  pleadings;  that 
the  circuit  Judge  denied  her  right,  and  she 
appealed,  asserting  her  right,  hot  did  not 
appeal  specifically  from  that  portion  ot 
the  decree  which  ordered  a  sale  ol  tt» 
lands,  nor  object  when  the  lands  were  of- 
fered for  sale.  Her  appeal,  however,  was 
pending,  and,  being  finally  decided  In  her 
favor,  she  demanded  her  dower.  As  to  her 
dower  right,  was  Mrs.  Allen  bound  by 
that  Intermediate  sale?  See  McLanrin  v, 
Blon.  34  S.  C.  410.  If  by  not  staying  th» 
sale,  or  by  not  objecting  to  It  when  the- 
lands  were  offered  for  sale,  Mrs.  Allen,  a 
party  to  the  suit,  was  bound  by  that  sale, 
we  think,  according  to  the  practice  In  this 
state,  her  right  of  dower  In  the  four  par^ 
eels  was  transferred  from  the  property  It- 
self to  the  fund  produced  bv  the  sale,  ant) 
as  to  those  parcels  there  was  no  necessity 
lor  a  writ  of  dower.  Strwart  t.  FearBon^ 
4  8.  C.  7,  and  Lanier  v.  QHfHn.  U  B.  G.  688. 
In  the  Case  of  Stewart.  Chief  Justice- 
Moses  said:  "The  appellants,  In  making 
no  opposition  to  the  sale  which  had  been 
ordered  by  the  conrt,  and  in  no  way  ob- 
jecting to  Its  confirmation,  most  be 
deemed  to  have  accepted  the  purchase 
money  as  In  fact  representing  the  land  It- 
self. Their  own  conduct,  by  the  strongest 
Implication,  admitted  that  the  'land  could 
not  be  fairly  and  equally  divided;'  and 
when  they  rested  satisfied  with  the  price 
it  had  brought  at  the  sale  ordered  by  the 
court,  they  must  be  held  to  have  accepted 
it  as  its  full  value,  exactly  as  It  ascer- 
tained by  pursuing  all  the  f  ormaJltleB  pre- 
scribed by  the  statute.  Before  a  conclu- 
sion could  be  had  as  to  the  estimate  li» 
money  of  the  dower.  It  was  necessary  to 
find  the  value  of  the  whole  land,  and  this 
was  done,  probably.  In  a  more  satisfac- 
tory manner  by  a  sale,  than  If  obtalue<f 
merely  through  the  opinion  of  the  com- 
mlasioners,"  etc.  It  seems  to  ns  that  It 
produces  confusion  to  regard  Mrs.  Allen 
as  partly  bound  by  the  sale  and  partly 
not.  She  was  either  bonnd  or  not  bound. 
If  she  was  not  bound,  then,  as  It  seems  to- 
UH,  the  writ  should  ha  ve  Issued  In  the  form 

Rrescribed  by  law,  without  regard  to  the 
itermedlate  sale.  If  she  was  bound,  then 
her  right  was  transferred  to  the  purchutie 
monev.  ot  which,  according  to  long-settled 
practice  In  this  state,  she  was  entitlttd  to- 
onenrixth,  without  any  writ  of  dower  as 
to  the  parcels  previously  sold.  In  either 
view,  we  think  the  writ  of  dower.  In  the 
form  in  which  It  was  issued,  was  irregular 
and  erroneous,  and  that  all  the  proceed- 
ings under  It  most  be  set  aalde.  This 
makes  it  unnecessary  to  consider  the 
grounds  ol  appeal  from  the  orderj)!  Jadgft 
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Frabbr  conflrmlns  tlie  return  of  the  com- 
misfdoiiers. 

Tbejud^ent  of  this  conrt  la  that  the 
Jud^ent  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  such  proceed- 
ings as  may  be  deemed  neceeaary  to  carry 
out  the  conclortone  herein  announced. 

BniFSOif ,  C  J.,  eoncun  in  the  reBult. 

UolTEB,  J.,  concunk 


EiNCUD  9t  Mi.  V,  ANDBB80H  et  «/. 

Caxj)well  y.  KiNOAiD  et  al. 

(AqiranM  Omut  ttf  South  Oa/roUna.  Jnly  8, 
1890.) 

BmaiXD  AKD  Wm— RsPAun  Ebtats— Wn's 

CONTIUOTS. 

1.  The  intarest  of  a  married  woman  In  lands 
«f  which  aha  was  seised  at  the  time  of  marriage, 
prior  to  ttie  oonatltatimi,  was  made  a  **8eparate 
iDterest"  by  Conat.  8.  C.  art  14,  S  8.  which  pro- 
vides that  real  and  personal  property  of  a  wo- 
man held  at  the  time  of  her  marriage  "shall 
be  held  as  bar  aeparate  propertv,  and  mar  be  be- 
^eathed,  devlaed,  or  aUenated  herttaa  same 
as  if  she  were  unmarried. " 

%.  A  Joint  mattg»eo  ezeonted  1^  a  hnsbazid 
and  wife  upon  lands  owned  by  the  latter  at  the 
time  of  their  marriage,  to  secure  the  mortgagee 
for  taxes  previonsly  paid  by  him  at  their  special 
Instance  and  reoneat  and  for  the  piQinent  of  a 
judament  against  both  of  tham,  nnoer  which  ex- 
eoottou  had  issued,  and  a  levy  had  been  made  np- 
«n  the  lands  oonveyed,  is  valid,  notwithstanding 
the  wife  was  under  the  disability  of  ooverture. 

8.  A  nuatgage  by  a  wife  of  her  smarate  es- 
tate, to  aeooretiie  pordiaae  prlee  of  mules  bought 
by  her  husband,  Is  void. 
MoOowAH,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
«f  FalrfleM  coanty ;  Presslbt,  Judge. 

Bamdale  A  SAgstfa/s,  fur  John.  Jamea, 
and  wllUam  Kincald  and  Thomas  Ander- 
son. Henj:K^-  Obear,  for  Mary  8.  Caldwell 
and  James  A.Brlce.  if.A.  6a///An/.for  W. 
R.  Rabb.  A.  8,  Doaglaas,  t'>r  J.  N.  Hem- 
don.  McDonald  A  Dooglaaa,  lor  Delia 
O'KelfB. 

MoGowAN,  J.  Patrick  Hastings  and 
Nancy  H.  Kincald  were  married  in  1S64. 
At  the  time  the  said  Nancy  was  the  ownw 
of  a  tract  of  land  containing  760  acres,  in 
Falrfleld  county.  Patrick  Hastings  was 
not  thrifty  or  prosperoas,  bat  they  bad 
control  of  the  land  until  February,  1886, 
when  the  wlI6,  Nancy,  died  intestate,  leav- 
ing as  her  heirs  at  law  her  said  husband, 
Patrick  Hastings,  and  brothers,  the  Kln- 
caids;  the  latter  of  whom  (ibe  Klncalds) 
Instituted  an  action  fur  partition  of  the 
aforesaid  land,  making  parties  the  surviv- 
ing husband,  Patrick,  and  one  James  A. 
Brice,  who  claimed  to  be  a  mortgage  cred- 
itor of  the  Intestate,  as  assignee  of  one 
Flennlken.  (This  la  the  action  first  named 
in  the  title.)  Mary  F.  Caldwell,  claiming 
also  to  be  a  creditor,  and  not  being 
brought  in  as  a  party  in  the  first  action, 
commenced  a  suit  to  foreclo'se  another, 
the  oldest,  mortgage  gtvoi  by  the  intes- 
tate, which  also  bad  bem  taken  by  Flen- 
nlken, and  assigned  to  her.  (Thu  Is  the 
action  second  In  the  title.)  In  both  ac- 
tions the  heirs  of  Mrs.  Hasttngs  contrad- 
«d  that  she  was  a  married  tromau  at  the 


time  of  the  execution  of  both  the  Caldwell 
and  the  Brice  mortgagee ;  that  the  same 
were  given  to  secure  debts  of  her  husband, 
Patrick  Hastings,  and  that,  therefore,  they 
were  void.  Pending  the  action  In  1887, 
Patrick,  the  surviving  husband,  also  died 
Intestate,  being  entitled  as  heir  of  his  wife 
to  an  andlvlded  half  Interest  in  said  land, 
and  Delia  O'Keite  Intervened  as  bis  h^r. 
John  N.  Herndon  also  came  in  by  petition, 
and  set  up  ajadgment  held  by  him  against 
Patrick  Hastings.  An  order  wan  passed 
consolidating  the  two  cases,  and  appoint- 
ing James  C.  McCants,  as  referee  to  take 
the  testimony^  and  calculate  the  amounts 
due  upon  the  face  of  th^  respective  de- 
mands. For  the  sake  of  clearness,  we 
will  state  the  three  credltora,  claiming  to 
have  Hens  on  the  land  In  controversy,— 
the  whole  land,  through  mortgage  of 
Mrs.  Hastings,  or  the  Interest  of  Patrick 
Hastings  as  heir  of  bis  wife,  tbroneb  a 
Judgment  against  him  In  his  life-time:  (1) 
The  mortgage  executed  by  both  Patrick 
Hastings  and  his  wife  on  January  4,  1884, 
to  one  Flennlken,  to  secure  $806.60.  which 
arose  as  follows,  via  :  $428.71  for  planta- 
tion enppUes,  previously  purchased  by  Mr. 
Hastings,  and  $398.76  actually  paid  by 
Flennlken  to  prevent  this  very  land  from 
being  sold  under  a  Judgment  of  one  Elliott 
against  both  Mr.  and  Mrs.  Hastings  and 
one  Anderson ;  and  also  taxes  paid,  $34.- 
92  In  February,  and  $39.72  In  December. 
1888.  The  clrcultjudge  struck  out  the  Item 
for  supplies,  $428.71.  but  held  the  mort- 

f;age  as  a  binding  obligation  against  the 
nterest  of  all  the  parties  to  the  extent  of 
$882.71,  with  Interest  according  to  the 
terms  of  the  bond,  and  against  ue  Inter- 
est of  Patrick  Hastings  as  distributee  of 
his  wife,  to  tfaeextentof  the  whole  amount 
due  thereon.  (2)  After  the  execution  of 
the  above  mortgage.  In  order  to  obtain 
further  supplies  to  run  the  farm,  and  alao 
to  procure  some  mules  needed,  application 
was  made  again  to  Mr.  Flennlken  to  fur^ 
nlsh  such  supplies  and  males.  Flennlken 
expressly  refused  to  let  Patrick  Hastings 
have  any  supplies,  or  make  any  arrange- 
ments with  him,  saying  that  he  did  nut 
consider  a  mortgage  from  him  (Hastings) 
worth  anything;  that  be  (Hastings)  bad 
only  a  life-estate  In  the  land,  and.  U  he 
died  before  Mrs.  Hastings,  the  mortgage 
would  not  be  worth  anything.  Flennlken 
also  refused  to  buy  a.nj  stock  for  Mrs. 
Hastings.  Mrs.  Nancy  H.  Haatlnics  wrote 
Mr.  Flennlken,  urging  him  to  as^t  her 
In  procuring  mnles,  feed, cum,  and  money, 
and  offering  to  give  him  a  second  mort- 
gage on  the  land.  Mrs.  Hastings  then 
came  to  town,  and  made  arrangements  to 
have  the  second  mortgage  executed.  The 
bond  and  mortgage  for  $1,S60,  February 
11, 1885,  were  signed  by  Mrs.  Hastings  and 
her  husband.  They  were  to  secure  $400. 
the  purchase  mon^  of  some  mnles,  and 
the  balance  was  Intended  to  secure  future 
advances,  which  she  represented  to  be  for 
her  use  on  her  plantation.  In  this  state 
of  facts,  the  circuit  judge  held  that  thesec- 
ond  (Brice)  mortgage  was  a  valid  and 
subsisting  obligation  against  the  interest 
of  an  the  parties  Interested,  to  the  extent 
of  the  lull  amount,  vis.»  $1.980.tt,  the  con- 
Blderatlon  being  mules  and  supplies  ftu^ 
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nished  to  Mrs.  Nancy  H.  Haetlnga  on  her 
reprefientatioDB  that  they  wore  for  the 
benefit  of  hn  farme.  (3)  John  N.  Hera- 
don  set  npa  judgment  h'^id  by  him  aKalnut 
Patrick  Hasttngs,  which  was  recovered 
on  May  19. 1868,  and  duly  entered  on  April 
6. 1869,  for  the  sum  of  »785.46,  with  Intei^ 
est  and  eoata,  and  which  he  alalmed  to  be 
■a  prefNTSd  lien  on  the  Interest  of  Patiick 
flaaUngs  In  the  aforesaid  tract  of  land. 
The  drcoit  lodge  held  that  during  the 
Joint  lives  of  Mr.  and  Mrs.  Hastings  the 
jadguient  had  lien  apon  the  llfe^tate  of 
Mr.  Hastings  in  the  land,  which  ended 
with  his  wife's  death,  bnt  it  was  not  a  lien 
apun  his  expectancy  as  statutory  h^  of 
fais  wife,  whteh  vas,  ol  course,  contingent 
upon  hte  sarrtTtng  bar;  that,  before  such 
«zpectancy  fell  In,  the  said  Patrick  had  as- 
algned  or  aliened  it  by  the  two  mortgages 
aforesaid;  that  the  lien  of  the  judgment 
did  not  attach  to  Patrick  Hastings'  In- 
terest, nntll  by  the  death  of  Mra.  Hastings 
It  had  become  vested ;  and  that,  when  said 
Indgment  lien  did  attach,  it  did  so  subject 
to  the  Uen  thereon  of  two  mortgagee  pre- 
viously executed  by  both  Mr.  and  Mrs. 
Hastings;  and  that  said  two  mortgagee 
are  therefore  prior  liens  to  said  judgment, 
and  are  entitled  to  be  first  paid  out  of  the 
proceeds  of  the  lands  therein  ordered  to 
be  sold  for  the  payment  of  the  different 
liens. 

Therewas  no  appeal  aatothe  Judgment, 
but  John,  James,  and  William  Klncf^d 
<helra  of  Mrs.  UsBtl^pi)  appealed  upon 
the  following  grounds:  "(1)  That  his 
honor  should  have  found  that  Mia.  N.  H. 
Hastings  was  a  married  woman,  and  un- 
der the  disabilities  ofcovertureat  the  time 
of  the  execution  of  the  bonds  and  mortgag- 
ee, and  that  the  said  bonds  and  mortgag- 
es were  made  to  secure  her  busbaad's 
debts;  that  they  were  not  made  in  rela- 
tion to  her  separate  estate,  or  in  respect 
thereto,  wlthtn  the  meaning  of  the  act  of 
the  general  assembly,  and  bisfaonorahould 
hare  held  tbat  said  bonds  and  mortgages 
did  not  bind  the  estate  of  Mm.  Hastings. 
(2)  That  his  honor  should  have  found,  as 
matter  of  fact,  that  the  consideration  tor 
said  bonds  and  mortgages  vrtm  back  In- 
debtedness of  P.  Hastings  to  D.  R.  Flennl- 
kea  and.  future  advanctis  made  by  said 
Flenniken  to  P.  Hastings ;  that  Mrs.  N.  H. 
Hastings  was  a  married  woman  at  the 
time,  and  surety  for  her  husband;  that  the 
bonds  and  mortgages  were  not  such  con- 
tracts as  she  was  authorized  to  make,  and 
that  the  same  did  not  bind  ber  estate.  (8) 
That  his  honorshould  hare(ound,as  mat- 
ter of  fact,  that  the  lands  and  mortgages 
were  the  contracts  of  P.  Hastings,  and 
that  N.  H.  Hastings,  his  wife,  was  only  a 
surety  thereon,  and  should  have  held  as 
matter  of  law  that  they  were  not  binding 
on  her  estate.  (4)  That  his  honorshould 
have  held,  as  matter  of  law.  tbat  the  ca- 
pacity of  a  married  woman  to  contract 
depends  upon  certain  conditions  fixed  by 
law.  Tlx.,  that  she  shall  own  and  possess 
a  separate  estate;  that  the  Inheritance  of 
Mrs.  Hastings,  tJter  the  life-estate  of  her 
bnsband,  was  not  such  estate,  within  the 
meaning  of  the  law,  and  that  the  said  con- 
tracts old  not  bind  her  said  Inheritance. 
46}  Tbat  hie  honor  sbould  hare  found 


that  Mrs.  Hastings  had  no  separate  estate 
within  the  meaning  ofthe  law, and  should 
have  held  that  the  bonds  and  mortgages 
to  Flenniken  were  void  as  to  ber,  and  old 
not  bind  her  estate, "  etc. 

We  will  not  attempt  to  consider  the  ex- 
ceptions aeri&tiui.  Itwas  admitted  In  the 
aii;oment  that  they  substaatlaUy  make 
but  two  questions:  Ftrst^  whether  the 
"inhwitance**  of  Mrs.  Hastings,  during 
the  life  of  her  husband,  was  or  was  not 
her  "  separate  estate, "  In  the  sense  of  the 
constitution;  and.  If  so,  aeamd,  were  the 
bonds  and  mortgages  executed  to  Flenni- 
ken, and  assigned  as  above  stated,  only 
blndlnyg  upon  Patrick  Hastings,  or  were 
they  legal  and  binding  obligations  of  his 
wife  as  well? 

Mr.  and  Mrs.  Hastings  were  married  In 
1864,  before  our  present  constitution  was 
adopted,  and  therefore,  under  the  then  ex- 
isting law,  the  husband  had  a  vested 
right  In  the  asufmct  of  the  land  during 
their  joint  lives.  Bnt  we  do  not  under^ 
stand  that,  during  this  period,  all  the  In- 
terest of  the  wife  was  extinguished.  "  In 
fais  wife's  estates  of  inheritance,  a  husband 
has,  during  coverture,  a  freehold  estate 
jointly  with  his  wife,  with  abeoluts  own- 
ership of  the  rents  and  profits.  •  »  • 
While  he  can  himself  claim  the  rents  and 
profits  and  severed  personalty,  he  can 
sue  in  electmwt  only  with  her.  He  can 
convey  his  Interest,  and  the  same  Is  liable 
for  his  debts,  but  on  hip  death  the  proper^ 
ty  passes  to  her  again  clear  and  free  from 
all  acts  of  his. "  9  Amer.  &  Eng.  Enc.  841, 
842.  As  we  understand  it,  this  Interest  of 
the  wife,  whatever  It  may  be,  was  made 
her  "separate  estate"  by  the  constitution, 
which  dei;lares  in  express  terms  that  "the 
ml  and  personal  properly  of  a  woman 
held  at  the  time  of  ber  mamage*  or  that 
which  she  may  thereafter  ucqnlre,  •  •  • 
shall  not  be  subject  to  levy  and  sale  tor 
her  husband's  debts,  but  eball  be  held  as 
her  separate  property."  Section  8,  art. 
14,  Const. 

Ab  to  the  Caldwell  Mortgaj^e.  As  Itseems 
to  us.  the  question,  as  to  what  Is  a  "sep- 
arate estate,**  does  not  necessarily  toneh 
ths  decree  as  to  the  Caldwell  claim.  &k 
thattheltem  of  $428.78, for  plantation  sup- 
plies previously  purchased  by  Mr.  Hast- 
ings, was  stricken  out  of  the  bond  and 
mortgage,  so  fur  as  Mrs.  Hastings  was 
concerned.  The  remaining  items  only 
were  aUlowed.  It  appeared  that  there 
was  a  Judgmoit  ol  one  Elliot  against 
both  Mr.  and  Mrs.  Hastings,  and  that  the 
▼eiT  land  now  in  contention  was  levied 
and  about  being  sold  to  satisfy  that  judg^ 
ment,  when  Flenniken,  at  the  Instance  of 
the  parties,  advanced  the  money  to  pay 
the  execution  and  the  taxes  lor  1S83.  This 
advance  was  included  In  the  bond  and 
mortgage,  which,  to  tiiat  extent  and  no 
more,  were  allowed  to  be  binding  upon 
Mrs.  Hastings.  We  cannot  think  that 
was  error.  Tbe  matters  paid  were  in  tact 
charges  upon  the  land,  and,  it  they  had 
not  been  paid,  could  be  enforced.  Flen- 
niken had  the  highest  equity  to  have  these 
advances  secured  to  him.  "The  removal 
ol  an  existing  Incumbrance  is  a  ground 
for  r^mbursing  the  party  removing  it  out 
of  the  fund  thus  azonerated.  **  Freeman  t. 
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TompklDB,  1  Strob.  Eq.  58;  Cattacart  r. 
Suffenhelmer,  18  S.  C.  123;  and  8  Pom.  Eq. 
Jar.  §  1211,  and  those  following.  We  con< 
cor  with  the  circuit  ]adfi;e  as  to  this  claim. 

Then,  ae  to  the  Mortgage  Aaslgaed  to 
Brice.  Hr.  Hastings  conld  get  no  further 
credit  from  Flennlken,  and  then  Mrs. 
Hastings  wrote,  unring  him  to  assist  her 
In  procuring  ma-es,  money,  supplies,  etc., 
and  offering  him  a  second  mortgage  on 
this  land  to  secure  him.  That  arrange- 
ment was  made,  and  a  bond  and  mort- 
gage for  $1,250  was  signed  by  botli  Mr. 
and  Mrs.  Hastings  on  Febmary  11»  1886, 
with  interest;  the  consideration,  as  stat- 
ed, being  $400  for  the  pnrchase  of  moles, 
and  "  the  remainder  tor  soppllea  furnished, 
on  the  representation  of  Mrs.  Hastings 
that  they  were  for  her,  and  (or  her  benefit, 
and  to  be  used  on  her  place, "  etc.  Under 
these  circumstances,  the  circuit  Judge  held 
the  whole  mortgage  debt  to  be  theobllga- 
tion  of  the  wife.  There  can  be  no  doubt 
that  the  accommodation,  supposed  to  be 
secured  by  this  second  mortgage,  was  giv- 
en solely  at  the  request,  on  the  faith,  and 
npon  the  exprnis  contract,  of  Mrs.  Has- 
tings; herhnsband  having  nothing  what- 
ever to  do  with  it,  except  In  assisting  his 
wife  in  making  the  arrangement.  But  It 
is  ni^ed  that  Mr.  Hastings,  being  legally 
in  exclusive  possession  of  the  land,— the 
receiver  of  the  sopplies,  and  the  owner  of 
the  cropii  made,— was  really  the  principal 
debtor,  and  his  wife  merely  his  security, 
and  her  contract,  therefore,  void.  We  do 
not  think  that  can  be  held,  certainly  as  to 
the  9400  advanced  for  the  pnrchase  of  mules, 
at  the  urgent  instance  of  Mrs.  Hastings, 
and  for  her  benefit  alone.  The  party  ad- 
vancing should  not  be  responsible  for  the 
disposition  which  she  or  her  agent  might 
make  of  the  property.  See  Dial  v.  Agnew, 

28  S.  C. 460,6  8.B.Bep.295;  Fantv.Brown, 

29  S.  C.  698,  6  S.  E.  Rep.  937;  and  Orelg  v. 
Smith.  29  S.  C.  434,  7  S.  E.  Bep.  610. 

But  as  to  the  remainder  of  the  debt, 
(about  $860,)  as  stated  chiefly  for  planta- 
tion supplies  received  by  Mr.  Hasting 
and  consumed  In  the  use  in  making  the 
crops,  there  Is  more  difBculty.  As  I  un- 
derstand It,  our  late  decisions  have  held 
that,  to  make  the  mortgage  of  a  married 
woman  a  binding  obligation  upon  her 
separate  estate,  at  least  two  things  must 
concur:  ^rsf ,  she  must  Intend  to  bind 
her  separate  estate;  and.  aecoad,  it  must 
not  betoseenrstbedebtof  another.butpri- 
marilyfor  tbebenefltof  herseparateestate. 
There  is  no  doubt  here  that  Mrs.  Has- 
tings Intended  to  make  her  land  liable. 
That  was  the  Intention  of  all  the  parties, 
otherwise  the  accommodation  would 
not  have  been  given.  And  we  may  also 
say  that  Mrs.  Hastings  was  oAe  of  those 
intended  to  be  benefited  by  the  crops. 
Conslderiiu):,  however,  the  legal  rights  of 
the  parties,  the  advances  were  for  her  hus- 
band, who  was  In  possession  of  the  land 
and  the  owner  of  the  crops.  In  reference 
to  "the  benefits,"  we  are  inclined  to  think 
that  the  husband,  Mr,  Hastings,  must  be 
held  to  be  the  principal  debtor.  "A  note 
by  a  married  woman  contained  a  declara- 
tion that '  this  note  Is  made  with  r^erence 
to  my  separate  estate,  and  is  Intended  to 
be  a  charge  npon  Uie  same.*  This  would 


seem  to  be  only  a  dedaratlon  that  the 
note  was  made  with  a  view  to  bind  her 
separate  estate;  but,  If  intended  to  assert 
thatthemoney  then  borrowed  was  for  the 
uses  of  her  separate  estate,  she  was  not 
thereby  estopped  from  showing  the  con- 
trary, as  the  lender  in  this  case  was  not 
misled  by  such  misrepresentation.  **  Gwynn 
V.  Gwynn,  81  S.  C.  482,  10  8.  E.  Bep.  321. 
In  reference,  therefore,  to  this  claim,  we 
agree  with  the  circuit  judge  as  to  the  $400 
(or  the  mules,  which,  with  the  proper  in- 
terest calculated  thereon.  Is  a  valid  lien 
against  all  the  parties ;  and  as  to  the  in- 
terest of  Patrick  Hastings,  as  distributee 
of  bis  wife,  it  Is  a  valid  Hen  to  the  extent  of 
the  whole  debt,  vis.,  $1,930.49. 

Simpson,  G.  J.,  {diaaenttag.)  I  do  not 
think  that  the  estate  of  Mrs.  Nancy  Has- 
tings should  have  been  liable  for  any  por- 
tion of  the  debts  secured  by  the  mortgages 
herein,  except  the  amount  paid  by  Eloinl- 
ken  on  the  Judgment  against  her  and  ber 
husband,  to-wit,  $883.71,  and  embraced  In 
the  Caldwell  mortgage.  The  considera- 
tion of  this  Judgment  Is  not  stated,  but 
there  was  no  appeal  (orm  it,  and  we  must 
assume  now  that  it  was  bcued  upon  a 
valid  claim  against  Mrs.  Hastings.  The 
other  indebtedness  was  for  supplies  fur- 
nished to,  and  for  mules  bought  for,  Mr. 
Hastlngn,  and  this,  too.wl  tb  thefull  knowl- 
edge of  FIranlken ;  and  to  bold  Mrs.  Has- 
tings liable  nnder  such  facts  woold,  I  think, 
be  in  conflict  with  the  recent  decisions  ia 
such  cases.  I  cannot,  therefore, concur,  er- 
c^t  as  above  stated.  With  this  modifica- 
tion, I  concur  as  to  the  other  parties. 

MoIvBB,  J..  idiBSentlBg.)  It  seems  tu  m» 
that  the  testimony  shows  cleariy  that, 
when  Fl«iniken  was  induced  to  advance- 
the  money  for  the  purchase  of  the  mules, 
he  knew  that  they  were  to  be  bought  for 
the  husband,  and  not  for  the  wife,  and 
therefore  he  was  not  misled  by  any  misrep- 
resentations made  by  the  wile.  Uence 
she,  or  rather  ber  representatives,  are  not 
estopped  from  showing,  as  has  bom  done, 
that  this  was  not  a  contractasto  the  sep- 
arate estate  of  the  wife.  I  concur,  there- 
fore, with  the  chief  Justice  in  the  views 
which  he  has  presented.  This  being  the 
conclusion  of  the  majority  of  this  court, 
the  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  so  modified  as 
tm  accord  with  these  views. 


DOBSBTT  V.  OaBB&RD  &t  SL 

{aupnmt  Oourt     0«iv<a.  July  U90.) 

CoosTT  CoionssioinatB— Coimuar--O(»aaasion. 

1.  Amon?  the  duties  of  oertsla  ooonty  oom- 
misalouera  who  received  no  oompeiuation  ftr 
their  servlceB  was  that  of  sellisff  ooonty  lands. 
Held,  that  it  was  illegal  for  one  at  Btudi  oommis- 
sioners,  whose  boslnen  was  that  of  a  real-estate 
agent,  either  with  orwtthout  the  aathorixstloa  of 
the  outer  eommliialonara.  to  oontnotwitlttks  par- 
nhnsfir  irf  ooniity  lands  for  a  oomnlMdsa  an  Uis 
sale. 

8.  Where,  however,  sooh  pcrcihssBg  hss  psU 
the  oommlsslon  he  aaonot  recover  It. 

Error  from  dty  eonrt  of  Savannahs 
HABDBif,  Judge. 
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Jt.  J.  Domty  uid  DemitmiakjJLda.ma  A 
Adamsr  tor  pialntlfl  In  error.  Oiatitoa  4t 
Mackall,  for  detendants  In  error. 

81UMO.V8,  J.  1.  It  appears  frum  the  rec- 
ord in  this  case  tbat  the  county  of  Chat- 
ham had  fire  commisaloners  and  ex  otScio 
Judges,  whose  duty  it  was  to  look  after 
the  iBterests  of  the  counly  with  regard  to 
Ita  roads,  bridges,  public  buildlDKS,  and 
oUier  pr6perty.  Its  financial  atfairs,  etc.. 
and  to  perform  this  service  without  com- 
penRation.  The  coanty  owned  a  certain 
tract  of  land  In  tfaecityof  Bavannah,  which 
the  commlMloners  desired  to  sell,  and  it 
was  advertised  for  sale  by  their  order. 
Garrard  and  Myers,  the  defendants  In  er- 
ror, saw  the  advertisement  and  concluded 
to  purchase  the  property.  Qarrard  saw 
Estill,  one  of  the  commissioners,  and  in- 
quired about  the  land,  the  slie  of  the  lots, 
price,  etc.  EMtlU  referred  him  to  Dorsett, 
the  plaintlO  in  error,  who  was  aleo  a  com- 
mtssioner,  and  whose  business  occupation 
was  that  of  real^eatata  agent.  Garrard 
had  an  Interview  with  Dorsett  abottt  the 
jlse  and  price  of  the  lots,  etc.,  and  Dorsett 
told  him.  In  substance,  that  the  land  was 
tor  sale,  but  that  the  commissioners  had 
not  fixed  upon  any  price,  but  would  do  so 
at  their  next  meeting.  Upon  Garrard's 
Intimating  a  desire  to  purchase  the  land, 
Dorsett  told  bim  tbat  be  would  have  to 
pay  bim  a  commission  of  SA£  percent,  upon 
the  sale.  Garrard,  as  he  afl^ee,  believing 
that  Dorsett  was  authorised  by  the  board 
to  charge  this  commission,  agreed  to  pay 
it.  IjnlraequeDtly  the  board  fixed  the  price 
of  the  lots  which  Garrard  and  Myers 
wished  to  pnrcbaneat  $16,000,  and  tbey  be- 
came the  purchasers  thereof  at  that 
amount,  and  paid  Dorsett  9300  as  part 
of  the  commission  which  he  charged  upon 
the  sale  irf  the  land.  After  the  sale,  and 
aJter  the  payment  of  the  9300  to  Dorsett, 
Oarrard  and  Myers  ascertained,  as  theyal- 
legeil.thatthe  board  of  commissioners  had 
not  authorised  Dorsett  to  charge  commla- 
slons  upon  the  sale  of  the  land,  and  they 
demanded  of  Dortiett  the  return  of  the  fSOO 
which  they  had  paid.  Dorsett  refused,  and 
tbey  brought  their  action  against  bim  to 
recover  the  amount.  Th^y  alleged  In  their 
petition  that  the  money  was  pcdd  by 
theio  through  a  mistake,  they  believing 
tiiat  Dorsett  was  authorised  to  charge 
commissions,  when  In  truth  and  fact  he 
was  not.  Domett  claimed  that  he  was  so 
authorised  bythe  commlssloners.and  thut 
be  was  entitled,  as  a  real-estate  agent,  to 
cbarge  such  commission,  although  he  was 
a  county  commlBsioner.  On  the  trial  of 
the  case  the  Jury  found  a  verdict  for  the 
plaintiffs.  Dorsett  moved  tor  a  new  trial, 
which  was  refused,  and  he  excepted. 
Among  the  grounds  In  the  motion  were 
the  following:  "Because  the  court  erred  In 
refuHlng  to  glre  In  charge  the  following 
vritt«i  requnt:  '£ven  should  the  Jury 
And  tbat,  because  the  defendant  was  a 
county  commlsslonert  he  had  no  right  to 
charge  commissions,  yet  If  the  plalntirfs 
knew  he  was  a  commissioner  when  the 
money  sued  for  was  paid,  the  plaintiffs 
cannot  recover  back  the  money  on  this 
ground.'  Because  the  court  erred  in  refus- 
log  to  give  in  charge  the  following  written 
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request:  *n  the  Jury  find  that  tbe  de- 
fendant could  not  charge,  and  that  the 
reason  for  this  was  the  fact  that  he  was  a 
county  commissioner,  the  plaintiffs  could 
not  recover  the  money  back  if  they  knew 
tbat  the  defendant  was  a  commissioner 
when  they  paid  bim,  and  It  is  here  admit- 
ted that  the  plaintiffs  did  know.'  **  (Sixth 
and  seventh  grounds  of  amended  motion.) 
"Wethlnk  the  court  erred  In  refusing  to  give 
in  charge  these  requests.  They  are  doubt- 
less predicated  upon  tbe  principle  tbat  a 
trustee  or  an  agent  could  not  make  a  per- 
sonal profit  from  bis  priucipars  property^ 
(Code,  S  2187,)  and  that  any  contract 
made  by  him  for  that  purpose  was  con- 
trary to  public  policy  and  void.  Dorsett 
was  a  trustee  or  agent  of  the  county. 
Our  constitution  declares  that  "pubUe 
ofScers  are  the  trustees  and  servants  of 
the  people. "  Bill  of  Rights,  par.  1,  (Id.  ft 
4098.)  Asa  trustee  and  servant  of  the  peo- 
ple who  owned  this  property  which  had 
been  advertised  lorsaie,  It  was  the  duty  of 
Dorsett,  as  well  as  of  the  other  commis- 
sioners, to  exercise  bis  beet  Judgment  and 
skill,  and  to  do  eveirtblng  reasonable  In 
bis  power  to  obtain  the  best  price  for  tbe 
land.  This  duty  was  Imposed  upon  them 
by  law  when  they  accepted  the  office,  and 
it  does  not  matter,  in  our  opinion,  wheth- 
er they  were  to  receive  compensation  from 
tbe  county  lor  this  duty  or  not.  The  of- 
fice was  not  forced  upon  them,  bat  was 
voluntarily  assumed.  Their  duties  were 
the  same  whether  paid  for  by  the  connly 
or  not.  Having  accepted  the  office,  they 
were  bound  by  the  law  and  their  oaths  to 
discbarge  these  duties  to  the  best  of  their 
ability,  and  it  would  be  illegal  for  them  or 
any  one  of  them  to  demand  or  accept  any 
compensation  tor  the  performance  uf  the 
duties  Imposed  by  law.  Greenhood  on 
Public  Poltey  (page  S2S)  lays  down  the 
rule  that  "any  contract  to  pay  a  public 
officer  for  doing  his  doty  when  he  is  r^ 
quired  to  do  It  without  such  payment,  or 
to  pay  him  a  greater  sum  than  contem- 
plated by  the  laws  of  the  government 
which  be  is  serving.  Is  void."  See  Mechem, 
Pub.  on.  58  876,  861,8«2,  883,885;  Whart. 
Cont.  S;  413.  600.  602;  New  Haven,  etc.,  Co. 
V.  Hayden,  117  Mass.  438;  City  of  Newton 
V.  Railway  Co..  66  Iowa, 422,  28  N.  W.  Kep. 
005:  Lancaster  Co.  v.  Fulton,  18  Atl.  Bep. 
384;  Adams  Co.  v.  Hunter,  43  N.  W.  Rep. 
208.  "A  trustee  can  make  no  profit  for 
himself  out  of  tbe  trust  estate. "  DowIIng 
V.  Feeley.  72  Ga.  657.  "The  rule  that  one 
holding  a  position  of  trustcannot  use  It  to 

f I  remote  hie  Individual  Interests  by  buy- 
□g.  selling,  or  In  any  way  disposing  of  the 
trust  property.ls  now rlfrldly administered 
in  every  enlightened  nation,  and  its  useful- 
nesB  and  necessity  become  more  and  more 
apparent."  Butts  v.  Wuod,  37  N.  Y.  819. 
The  law  forbidding  the  trustee  or  agent 
to  make  a  profit  out  of  bis  principal's 
property,  and  declaring  that  any  contract 
made  with  him,  tbe  consideration  of 
which  is  to  do  his  duty.  Is  Illegal  and  void, 
it  follows  that  the  contract  made  between 
Dnrsett  and  Garrard  and  Myers  for  the 
payment  to  the  former  of  this  commission 
was  illegal.  The  contract  being  Illegal, 
Dorsett  could  not  by  law  have  collected 
the  commission  from  Garrard  aqd  Uyera 
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If  they  had  refaeed  to  pay  It ;  but  as  they 
did  pay  It,  or  a  part  thereof,  the  law,  for 
the  same  reason,  will  not  allow  them  to 
recover  It  back.  "The  law  will  leave  these 

Jtartles  where  they  place  themselves,  not 
or  the  sake  of  the  defendant,  but  for  the 
lav's  sake,  and  that  only.**  Attaway  r. 
Bank,  (Mo.)  6  S.  W.  Rep.  20.  " It  a  contract 
be  Illegal  an  against  public  policy,  Its  In- 
validity will  be  a  defense  while  It  remains 
unexecuted.   If  the  Illegal  contract  be  in 

eart  perfoimed,  and  money  has  been  paid 
I  pursuance  ut  It,  no  action  wlU  He  to  re- 
cover the  mon^  bapfc."  Smith  Cent.  269; 
Elllcott  V.  Chamberlin,  38  N.  J.  Eq.  612. 

2.  But  Is  claimed  byDorsett  that  he  was 
authorized  by  the  other  commissioners  to 
charge  this  commission,  and  that  this  au- 
thorization or  consent  of  the  other  com- 
missioners takefl  It  out  of  the  rule  we  have 
been  discussing.  In  answer  to  this  we 
will  say  that  the  Jury  found  this  fact 
against  him;  tor  the  court  charged  the 
Jury  that  If  the  other  commissioners  au- 
thorized Domett  to  charge  a  commission 
on  the  sale  they  should  find  against  the 
claim  of  the  plaintiffs;  and  wo  think,  from 
a  careful  review  of  the  testimony,  that 
their  finding  was  right  aponthls  question. 
The  evidence  falls  to  disclose  any  consent 
or  authority  from  the  other  commlselon- 
ers,  dther  as  a  board,  or  individually. 
But,  whether  this  be' true  or  not,  In  our 
opinion  It  makes  no  difference.  The  law 
being  that  he  could  not  make  a  profit  out 
of  the  county's  property,  the  other  com- 
missioners bad  no  power  or  authority  to 
allow  him  to  do  so,  either  individually,  or 
as  a  board.  The  law  will  not  allow  a 
board  of  county  commissioners,  or  the 
mayor  and  aldermen  uf  a  city,  to  contract 
with  one  of  their  members,  or  agree  to 
compensate  him  for  anything  he  may  do 
In  the  performance  of  bis  official  duties, 
whether  the  act  done  Is  an  admitted  part 
of  his  duty,  or  Is  incidental  or  collateral 
thereto.  See  Mechem.  Pub.  Oil.  {  8<t2.  In 
regard  to  municipal  corporations  the  leg- 
islature of  1872  thought  proper  to  enact 
(Code,  S  796}  that  "nupersonholdlng  office 
under  any  municipal  corporation  shall, 
during  the  time  for  which  he  was  elected 
or  appointed,  be  capable  of  contracting 
with  such  corporation  lor  the  pertormance 
of  any  work  which  is  to  be  paid  for  out  of 
the  treBBuiT,  nor  shall  any  person  be  ca- 
pable of  holding  or  having  any  interest  In 
such  contract,  either  by  himself  or  by  an- 
other, directly  or  indirectly."  The  legln- 
lature  of  New  York  in  1843  passed  a  simi- 
lar act,  and  the  court  of  appeals  of  that 
state.  In  the  case  of  Smith  v.  City  of  Al- 
bany, 61  N.  y.  44^,  held  that  the  act  was 
simply  declaratory  of  the  common  law. 
The  mayor  and  council  of  Albany  had  de- 
termined to  celebrate  the  4th  of  July,  and 
contracted  with  Smith,  one  of  their  num- 
ber, who  owned  a  livery  stable,  to  furnish 
carriages  for  the  occasion.  The  court 
held  that  the  contract  was  illegal,  and 
that  Smith  could  not  recover,  and  in  the 
opinion  used  the  following  language: 
"The  common  council  of  the  city  of  Al- 
hany,  of  which  the  plaintiff  was  a  mem- 
ber, were  the  agents  of  the  city,  and  while 
holding  that  relation  to  It  each  member 
of  that  body  was  under  such  an  obllga* 


EPORTER,  Vol.  1 1.  (Ga- 

tlon  of  absolute  loyalty  to  the  intereerts  of 
the  city  as  prohibited  any  member  of  the 
board  from  entering  into  any  arranse- 
ment  with  his  associates  by  which  his  in- 
dividual  Interest  could  come  in  conflict 
with  the  interests  of  his  conatltuente,  who 
are  entitled  exclusively  to  such  an  exercise 
of  his  caution  and  Judgment  In  their  be- 
half as  an  ordinarily  prudent  man  would 
exercise  in  his  own  business.  In  batsain- 
ing  tor  the  city  he  could  not  be  one  ot  a 
party,  acting  as  an  employer,  and  become 
himself,  by  the  same  bargain,  an  employe. 
The  role  ui)on  this  sobject,  as  well  as  the 
reason  tor  it,  Is  so  cleariy  stated  by  the 
late  Justice  Story,  In  his  treatise  on  Agen- 
cy, as  to  render  a  restatement  ot  It  in  the 
words  ot  Its  learned  author  quite  appro- 
priate. 'It  may,'  he  said,  *he  correctly 
said,  with  reference  to  Christian  moriUa, 
that  no  man  can  faithfully  serve  two  mas- 
ters whose  Intereata  are  in  conflict.  It, 
then,  the  seller  were  permitted,  as  Idie 
agent  ot  another,  to  become  the  purchas- 
er, his  duty  to  his  principal  and  his  own 
Interest  would  stand  in  direct  opposition 
to  each  other;  and  thus  a  temptation, 
perhaps  In  many  cases  too  strong  for  re- 
sistance by  men  qf  feeble  morals,  or  hack- 
neyed in  the  common  devices  uf  wordly 
business,  would  be  held  out,  wbieh  would 
beiray  them  into  gross  misconduct  and 
even  Into  crime.  It  is  to  interpose  a  pre- 
ventative check  a^^alnst  such  temptations 
and  deductions  that  a  positive  prohibi- 
tion has  been  fnnnd  to  be  the  sound*^ 
policy,  encouraged  by  the  purest  principles 
of  Christianity? "  In  the  com  of  Mayor, 
etc.,  V.  Huff,  60  6a.  238,  Jacebon.  J.,  in 
dlscnsBlng this  question,  says:  "Tbecoiv 
rent  ot  Georgia  policy,  both  In  legfida- 
tive  and  Judicial  channels,  rune  steadily  In 
one  direction  and  to  one  point,  that  no 
man  who  Is  agent  or  trustee  for  another, 
whether  a  private  or  public  agent  or  trus- 
tee, shall  have  the  opportunity  or  be  led 
into  the  temptation  to  make  profit  out  of 
the  business  of  others  Intrusted  to  bla 
care,  by  bargaining  with  himself  *  •  • 
in  respect  to  that  business."  Intbecase 
of  Pickett  V.  School-Dlst.,  25  Wis.  651,  It 
was  held  that  it  Is  a  violation  of  trust  tor 
several  persons  holding  together  a  fiduci- 
ary relation  to  others  to  contract  with 
one  or  more  of  their  own  number  la  mat- 
ten  relating  to  such  business.  So.  upon 
principle  and  authority,  we  ere  clear  that 
aboard  of  county  commissioners  has  no 
power  to  authorize  one  of  Its  members  to 
receive  compensation  for  an  act  which  It 
Is  his  duty  under  the  law  to  periorni. 

8.  If  they  had  no  power  to  authorise  it 
In  the  first  Instance,  the  same  board  could 
not  ratify  It.  Mayor,  etc.,  v.  Huft,  sunra. 
We  do  not  mean  "by  the  foregoing  opinion 
to  hold  thatnnder  no  eirenmiitanoea  could 
the  board  make  a  valid  contract  with  one 
ot  Its  members.  An  officer  Is  not  rendered 
legally  incompetent  to  discharge  duties 
which  are  clearly  extra-offlcial  and  out- 
side of  the  scope  of  his  official  duty.  If 
employed  to  render  service  In  an  independ- 
ent employment,  not  germane  or  Incident- 
al to  his  oltlclal  duties,  he  might  reeom 
for  such  services.  Mechem,  Pub.  Off.  {  888; 
Evans  v.  City  of  Tranton,  2ft  N.  J  Law, 
768.  Tbe  decision  ot  these  points  will 
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make  a  final  disposition  ot  the  case,  and 
It  la  thprefote  onneceBsary  to  discnaa  the 
other  propualttonB  In  the  motion  for  a 
new  trial.  Judgment  rerened. 


Uabbt  t.  JoHiraoH  et  ol. 
(guprnne  Court  tff  Otorgkt.   April  SB,  1890.) 
nncMTBAs— AmJOiTioR— SranTOB'B  Ant- 

DATTt. 

1.  The  unsworn  oertlfloate  of  s  rarreyor  at- 
taohed  to  the  plat  of  a  homestead  will  not  author- 
ise Ite  approral  by  the  ordinary,  as  Code  Oa.  t 
9008,  reqmres  the  surr^or  to'^make  an  affldayit" 
that  the  homestead  has  been  correctly  platted  and 
laid  ott  by  him  before  the  ordinary  oan  pass  oo 
the  Immestead  ^plioatlon. 

&  The  fact  that  the  aorreyor  orally  made 
oath  to  the  oorreetoeM  of  Us  put  bef<n«  the  or- 
dinary will  not  authorise  the  ordinary  to  pass  on 
the  homestead  application,  since  the  statute  re- 
qoires  Uie  surveyor  to  make  a  written  afBdavit  to 
the  correotness  of  hia  plaU  and  return  the  same  to 
the  ordinaar,  before  toe  day  appointed  for  pass- 
ins  on  the  bomestead  application. 

Error  from  aupertor  conrt*  Madlaon 
county ;  Ldmpein,  Judge. 

Action  by  Mrs.  Mabry  against  O.  T. 
Johnson  and  another  to  set  aside  a  deed 
of  lands  which  plaintiff  alleged  had  been 
sec  off  as  a  botoestead  to  her  deceased  bos- 
band  In  his  llte-tlme.aDd  which  his  admin- 
istrator had  unlawFully  sold  (or  debts, 
with  fall  kDOwledge  of  the  vendees,  the  de- 
fL>ndants.  To  plaintiff's  petition  was  at- 
tached, as  an  exhibit,  the  petition  of  her 
hnsband  to  the  ordinary  of  Madison  voan- 
ty  for  a  homestead  and  exemption,  nnder 
the  eunstltatloD  of  1868.  In  the  achednle 
of  property  attached  to  the  petition  the 
petitioner  claimed  as  exempt  ^286  acres  of 
land,  wurtb  less  than  $2,000,"  together 
with  certain  personalty.  This  petition 
was  filed  Septttmbtv  10, 1874,  and  was  ex- 
amined and  approved  by  the  ordinary 
September  23, 1S74.  Accompanying  It  was 
a  plat  of  the  land  set  apart,  and  a  certifi- 
cate of  the  county  surveyor  that  the  plat 
represented  the  homestead  as  surveyed  by 
bim,  and  that  it  was  not  worth  more 
than  $2,000.  This  certificate  was  dated 
^ptember  2St  1S74,  and  was  signed  by  the 
conniT'  sarr^or.  but  was  not  sworn  to. 
It  was  examined  and  approved  by  the  or- 
dinary on  the  same  day,  and  was  record- 
ed the  next  day.  Defenduuts  demurred 
to  the  petition  on  the  ground  that  the  ex- 
hibit to  the  petition  showed  that  plaln- 
tltTs  huaband  never  bad  a  valid  home- 
stead, but  that  the  homestead  was  irreg- 
ular, and  showed  that  there  was  no  affida- 
vit made  by  the  sarreyor,  as  the  law  re- 
qnlred,  and  no  order  to  the  surveyor. 
Dnrlng  the  argument  on  the  demurrer 
plaintiff  asked  to  be  allowed  to  amend  the 
return  of  the  surveyor,  by  having  the  sur- 
veyor make  the  affidavit  required  by  law, 
he  being  then  in  court,  and  ready  and  of- 
fering to  make  It.  This  motion  the  court 
overruled.  Plaintiff  then  offered  to  amend 
her  declaration  by  alleging  that  while  the 
return  of  the  county  surveyor  did  nut 
show  affirmatively  that  the  return  was 
made  on  oath,  the  affidavit  required  by 
law  not  appearing  In  writing,  yet  in  truth 
the  surveyor  did  make  oath  to  the  ratum, 
verbally,  la  all  the  particulars  required  by 


law,  upon  the  return  ot  the  plat  to  tiw 
ordlnarv,  and  before  the  ordinary  passed 
upon  theaame.  Thlsamendment  theconrt 
allowed.  The  demurrer  was  sustained 
and  the  case  dismissed.  Plaintiff  except- 
ed to  the  refusal  of  the  court  to  allow  the 
amradment  as  above  mentioned,  and  to 
the  Judgment  sustaining  thedemnrrer  and 
dismissing  the  case. 

Code  Oa.  S  2008,  provides :  "  The  survey- 
or •  shall  layoff  the  homestead 
on  or  out  of  the  land  claimed  by  the  ap- 
plicant, and  make  a  plat  of  the  same,  and 
make  an  affidavit  that  the  same  Is  cor- 
rectly platted  and  laid  off,  and  its  value, 
and  return  the  same  to  theordlnaiy  before 
the  day  appointed  in  theorder  for  iMuuring 
upon  said  application. " 

D.  W.  Meudow  and  B.  T.  l/os/ey,  for 
platntilf  in  nror.  lAomaa  A  Strtekland, 
for  defendants  In  error. 

SiHuoHS,  J.  1.  There  was  no  error  In 
the  court  sustaining  the  demurrer  to  the 
petition  in  this  case,  and  dismissing  the 
same.  The  homestead  papers,  which  were 
attached  to  the  petition  as  an  exhibit, 
showed  that  the  surveyor  of  the  county 
had  simply  attached  his  certificate  that 
he  had  correctiy  platted  and  laid  off  the 
homestead.  Instead  of  making  an  affidavit 
to  that  (act,  as  section  2008  of  the  Code 
requires.  In  the  case  ol  Falls  v.  Craw- 
ford, 76  Oa.  36,  this  court  held  that  a  re- 
turn made  by  a  surveyor,  not  sworn  to, 
was  not  sufficient  toanthoi^se  the  ordi- 
nary to  approve  the  homestead. 

2.  The  petition  was  amended.  In  snb- 
Mtance,  by  alleging  that  while  the  survey- 
or made  no  affidavit  In  writing,  yet  he  did 
swear  orally  to  his  return  b^ore  the  ordi- 
nary, and  that  therefore  the  court  should 
not  have  dismissed  the  case,  bnt  should 
have  allowed  the  plaintiff  to  prove  the  al- 
l^atlons  In  the  amendment.  The  statute 
requires  that  the  surveyor  shall  make  nn 
affidavit  and  return  It  to  the  ordinary  be- 
fore the  day  appointed  in  the  order  for 
passing  upon  said  appllcatiou.  This  affi- 
davit then  becomes  a  part  of  the  record  In 
the  case.  The  ordinary  cannot  act  until 
It  is  made.  The  plat  and  the  valuation 
made  by  the  surveyor,  and  sworn  to  by 
him  In  a  written  affidavit,  must  be  bad 
by  the  ordinary  bfdore  he  can  approve  the 
application  forhomeetead.  Without  them 
he  has  no  right  to  approve  said  applica- 
tion. They  then  become  parts  of  the  rec- 
ord in  the  case,  and  are  recorded  by  the 
clerk  as  part  thereof.  We  do  not  think, 
therefore,  that  the  court  erred  in  refusing 
to  allow  the  plaintiff  to  prove  that  the 
surveyor  swore  orally  to  the  plat  and  the 
valuation.  Judgment  affirmed. 


Amdbews  v.  Andbbws. 
(Suprems  Cowt  <^  Owrgia.  April  98,  1800.) 

FBABDIILaira  COXTCTAKOBS— SVZDSXCS— ISSTBDIV 

Tiom. 

1.  That  a  good  plea  is  nnsnppwted  hyeri- 
denoe  is  no  oaose  for  striking  it  on  motion. 

2.  There  being  no  evidence  tending  to  show 
that  the  maker  of  a  deed  of  conversance  was  in- 
duced to  sign  it  under  the  imprewum  that  it  did 
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not  affect  her  title,  cr  ttast  any  mlgrepresen^a- 
tioiu  were  made  to  her,  or  that  she  was  (ver- 
reached,  mialedf  or  deceived,  a  charge  of  uio 
court  based  on  Uiia  hypothesis  was  erroneous. 
The  fraud  In  which  the  deed  originated  was  prob- 
ablv  one  not  implTlng  impositlnt  npoia  the  maker 
of  the  deed,  but  a  pnrpose  to  defisat  creditors 
{SuUctinu  by  the  Court.) 

Error  from  superior  eoart,  fianoock 

connty;  Luupeim,  Jad^e. 

T.  A.  Andrews  brought  complaint  for 
land,  217  acres,  lying  In  Hancock  county, 
agalnat  W.  M.  Andrews.  The  abstract  of 
title  was  a  deed  from  J.  H.  Walker,  exec- 
utor, to  J.  H.  Andrews;  from  M.  E.  An- 
drews, administratrix,  to  J.  R.  Hlllaman; 
J.  B.  HiUsman  to  M.  E.  Andrews;  and  M. 
E.  Andrews  to  T.  A.  Andrews.  The  ac- 
tion was  brought  September  14. 1888.  The 
defendant  pleaded  the  general  Issue;  also, 
that  the  premises  sued  for  were,  at  the 
tlmeo!  the  suit,  the  property  of  hie  mother, 
K.  £.  Andrews,  at  the  time  nf  her  death, 

which  occurred  on  the  day  of  , 

1881,  and  her  estate  has  been  fully  adminis- 
tered by  defendant,  her  administrator,  by 
selling  it  under  proper  order.  Defendant 
became  the  purchaser.  He  was  willing  be- 
fore the  sale,  and  Is  now, that  the  property 
should  be  divided,  according  to  law,  be- 
tween the  heirs  of  his  mother.  He  all^^ 
that  the  paper  relied  upon  by  plaintiff  In  bis 
abstract  of  title,  as  being  a  deed  fromH.E. 
Andrews  to  plainUtt,  is  not  a  deed ;  it  was 
neTer  executed  as  such  by  M.  E.,  and  was 
nerer  Intended  as  such ;  It  was  without 
any  consideration  whatever,  and  was  ob- 
tained by  plaintiff  by  artifice  and  fraud, 
tor  the  purpose  of  defrauding  the  heirs  at 
law  of  said  M.  £.  of  their  Interact  In  the 
premises.  Also,  that  the  deed  was  pro- 
cured by  fraud  practiced  upon  M.  E.  An- 
drews by  plaintiff,  In  Inducing  her  to  be- 
lieve that  tbe  land  In  dispute  was  In  dan- 
ger of  being  sold  and  wasted,  and  In  order 
to  save  the  small  estate  upon  which  she 
then  resided  it  was  necessary  that  she 
should  execute  to  blm  some  sort  of  paper, 
which  she  agreed  to  do,  be  agreeing  to 
hold  the  land  for  her  as  long  as  she  lived, 
and  at  her  death  It  was  to  goto  her  h^rs; 
bat  at  the  time  of  taking  the  deed  plain- 
tiff presented  a  paper  for  her  signature, 
stating  that  it  was  the  one  agreed  upon, 
and  she,  having  the  fullest  confidence  In 
his  statement,  signed  it,  and  It  turned  out 
to  be  a  deed  conveying  the  land  In  dispute 
absolul^y  to  him;  and  this  Is  the  deed  un- 
der which  he  now  asserts  title.  This  fraud 
wufl  only  discovered  by  her  a  short  while 
before  herdeath.  The  consideration  of  the 
deed  purported  to  be  f  600,  when  tbe  land 
was  worth  at  tbe  time  the  deed  was  made 
$2,600,  and  she  would  never  have  agreed 
to  sell  itfor$600.  The  deed  is  void  because 
there  is  no  consideration  whatever  to  sup- 
port it.  Plaintiff  recognized  that  It  was 
Told,  and  passed  no  title  to  him,  by  per- 
mitting her  to  control  the  rents  of  the 
land,  and  by  admitting  to  her  that  he  held 
it  as  hers,  and  not  us  his  own,  and  It  was 
only  after  her  death  that  be  sought  to  as- 
sert title.  There  was  venlict  on  the  trial 
fur  defendant,  and  plaintiff  brings  error. 

J.  T.  Jordan^  by  Harrison  A  PeepJea, 
lor  plalntltl  in  error.  iZeesu  A  Little,  by 
J.  B.  LumpklOt  for  defendant  In  error. 


Blkcklbt,  C.  J.  1.  The  plea  of  fniad  as 
amended,  taken  as  a  whole,  would  be  a  do< 
fense  to  the  action.  If  established  by  proof. 
It  does  not  directly  aver  that  Mrs.  An- 
drews died  intestate,  or  that  the  defend- 
ant Is  one  of  her  heirs  at  law,  bat  these 
matters  are  Inferable  from  some  of  tbe 
tacts  alleged  In  a  preTlooa  part  of  the 
answer,  and  there  was  no  special  demar^ 
rer.  The  plea  was  full  enough  to  with- 
stand a  general  demurrer.  This  being  so, 
there  was  no  error  In  refusing  to  strike  It 
on  motion,  especially  as  the  motion  was 
delayed  until  the  evidence  was  all  In,  and 
was  based,  not  upon  any  want  ot  saffl- 
clency  In  the  plea,  but  upon  there  being  no 
evidence  to  support  It.  We  have  not  yet 
heard  of  any  law  that  requires  a  plea  to 
be  stricken  because  It  Is  not  sustained  by 
the  evidence.  That  the  learned  Judge  who 
tried  the  case  was  also  Ignorant  of  it  Is 
strong  presumptive  evidence  to  oar  minde 
that  It  does  not  exist. 

2.  The  flftii  ground  of  tin  motlos  f  or  a 
new  trial  complains  of  erroi*  In  tbe 
charge  of  the  court  to  the  Jury,  as  fal- 
lows: "It  T.  A.  Andrews  obtained  her, 
(Mrs.  Andrews')  confidence,  and  It  she 
was  OTerreacbed,  misled,  and  deceived 
by  falm,  by  his  fraudulently  and  false- 
ly representing  to  her  that  the  papw 
was  not  a  deed,  but  was  a  paper  oi  some 
other  character,  and  II,  by  reason  of  her 
confldraice  In  him,  and  the  practice  of  each 
fraud,  if  he  did  so  practice  it,  she  was  so 
fraudulently  Induced  to  sign  tbe  paper  un- 
der the  Impression  that  it  did  not  affect 
her  title  to  the  property,  but  was  only  in- 
tended to  secure  and  protect  her  interest 
in  the  land,  she  would  be  allowed,  if  in  life, 
to  plead  these  tacts.  If  they  exist.  In  bar  of 
tbe  deed ;  and  under  such  drcumstaacea 
herhelrat  law  would  notbeestopped  from 
pleading  the  same  things.  **  Tbe  objection 
IB  that  there  was  no  evidence  on  which  to 
predicate  this  Instruction ;  and,  indeed, 
there  Is  none  to  be  found  In  the  record  be- 
fore us.  There  Is  no  hint  or  intimation 
that  Mrs.  Andrews  was  overreached,  mis- 
led, or  dec^ved  by  her  son,  T.  A.  Andrews, 
or  that  he  made  to  her  any  false  repreaen- 
tatlona,  or  that  she  was  Induced  to  sign 
the  deed  under  the  impres<ilon  that  It  did 
not  alfect  her  title,  etc.  For  aught  that 
appears,  she  knew  the  contents  and  effect 
of  the  deed  as  well  ashe  did.  The  evidence 
affords  glimpses  of  a  purpose  not  to  de- 
ceive and  Impose  upon  Mrs.  Andrews,  bat 
to  aid  her  In  covering  this  land  so  as  to 
protect  It  against  creditors.  That  more 
on  this  subject  is  known  than  baa  been 
yet  told  from  the  witness  stand  is  highly 

grobable.  We  think  further  Inquiry  should 
e  made  Into  the  reason  why  T.  A.  An- 
drews was  treated  as  the  ownerof  10  acres 
of  the  land  when  tbe  wife  of  his  brother, 
the  defendant,  wanted  to  purchase,  and 
why  the  tax-books  show  a  return  by  the 
defendant  as  agent  for  T.  A.  Tbe  most 
certain  thing  about  the  case  Is  that  tne 
whole  truth  of  It  is  not  ont.  Lettbe  fraud 
which  was  really  sought  to  be  perpetrated 
be  exposed,  and  no  imaginary  fraod  be 
substituted  by  vague  conjecture.  But  a 
still  better  course  would  t>e  tor  theee  Uti- 
gants  to  compose  th^r  differences  bj  ami- 
cable settlement.  We  hope  thezcaa  do 
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80,  and  that  there  will  be  no  occasion  to 
try  the  case  again.  The  eoart  erred  In  not 
granting  a  new  trial.  Judgment  reversed. 


FULLBB  DOWDBUU 

(Supreme  Oowt  ef  Georgia.  lUj  T,  1890l) 
Bxaconoir  vob  Taxu— Btom  w  Ttuwrnxem. 

1.  DncterCodeQft.  i  881a,  which  prorldes  that 
when  one  pays  an  exeoatton  Issued  aninst  an- 
otber  for  taxes,  "or  voj  other  eoceeattou  isiued 
wiUioat  the  Juogmflnt  of  a  ooart,"  the  offloer 
whose  duty  It  is  to  enloroe  stuih  execation  shall* 
upon  request,  transfer  It  to  the  person  paying  It. 
an  execation  Issued  hj  the  comptroller  general 
aninst  a  delinqneiit  tax  collector  and  his  snre- 
tteswaa  proparlj  traneterred  tocoe  who  fornlshed 
mauey  wherewith  the  aacaoiitlaB  debtor  paid  the 
eotecuUoD. 

3.  Said  seotloii  gives  to  the  transferee  the 
same  rights  that  might  hare  been  ezerolsed  before 
the  transfer,  provided  he  shall  have  It  entered 
on  the  execution  docket  of  the  coantjT  In  which  it 
was  issued,  and  also  of  the  ooontTof  the  debtor's 
residence,  if  he  lire  In  a'dlflerenc  oounly,  within 
N  d^s  from  the  transfer.  Held,  the  provision 
as  to  time  Is  intended  only  for  the  protection  of 
third  penons,  and  the  debtor  cannot  object  to  its 
enforcemaii,iieoau«e  it  was  not  JUed  within  80 
da^s. 

8.  The  Iket  fiiat  flie  only  lands  of  the  eocecn- 
tlOQ  debtor  had  been  sold  under  a  Junior  OMca- 
ticm  issued  by  the  county,  and  that  on  a  rule  for 
the  distribution  of  the  proceeds  the  money  had 
been  awarded  to  such  ]unlor  ezecntlon,  consti- 
tutes no  defense  to  the  enforoement  of  this  exeon- 
tloo  against  one  who  was  a  surety  in  both  oases. 

Error  from  ifDpetlor  court,  Habersham 
county;  Wkixbobn,  Judge. 

The  official  report,  referred  to  In  the 
oplnion.ls  asfollows:  OnJannary2lt,1885, 
the  comptroller  general  lasned  an  execu- 
tion against  E.  Fuller,  tax  collector,  and 
his  sureties,  M.  Fuller,  J.  P.  Phillips,  O.  .1. 
Reynolds,  and  M.  Parker,  (or  fl,fi9&.84, 
taxes  collected  (or  1884,  with  20  pw  cent, 
per  annnm,  and  costs.  On  the  4tn  of  the 
next  May  it  was  levied  on  lands  as  the 
property  of  E.  Fuller  and  of  O.  J.  Reyn- 
olds, and  on  the  next  July  *J7th  all  that 
was  due  on  It  was  the  sum  of  $427,  which, 
on  that  day.  was  paid  to  the  comptroller 
geaeral  by  J.  P.  Pbtllipa;  but  the  money 
be  paid  belonged  to  Mrs.  M.  G.  Bass.  On 
August  16th  the  following  entry  was 
placed  on  the  execution,  and  signed  by 
W.  S.  Erwln,  attorney  lor  state,  and  by 
the  sheriff:  "In  consideration  of  the  pay- 
ment made  to  the  comptroller  general,  I, 
am  attorney  for  the  state,  transfer  the 
within  e.  f&.  to  Mrs.  Bass,  except  the  pen- 
alty of  90  pr.  ct.  doe  by  the  tax  collector 
for  defanlt  of  payment  of  taxes,  with  all 
-tlie  rights  of  enforcement. "  On  December 
IT.  18S6,  the  clerk  of  the  superior  court 
placed  on  the  execution  this  entry;  "Ueor- 
Habersham  county.   Entered  on  exe- 
cution docket  of  the  superior  court  of  said 
county. "   On  March  8. 1888,  In  connldera- 
-tlon  of  $427,  the  execution  was  transferred 
-wftboot  recourse  to  W.  L..  Dowdell,  the 
-transfer  being  signed  by  Mrs.  M.  C.  Bass. 
\yy  J.  p.  Phillips,  agent,  and  by  the  sherlll. 
On  Mas;  27,  1889,  It  was  levied  on  land  as 
-fctie  property  of  M.  Fuller,  who  Interposed 
AD  affidavit  of  Illegality,  the  questluns 
made  by  which  will  be  hereafter  seen  In 
-elie  assignments  of  error.   On  the  trial  It 
appeared  that  on  the  first  Tuesday  In 


July,  1887,  the  sholtl,  under  an  execution 
In  favor  of  Furr  against  E.  Fuller  and 
others,  sold  certain  lands  as  the  property 
of  £.  Fuller  for  f&67,  which  sum  was 
claimed  by  Furr  under  the  execution  rais- 
ing it,  which  had  bean  transferred  to  him 
by  the  ordinary  who  issued  It,  by  one 
West  under  an  execution  agamst  E.  Fuller 
et  al.,  and  by  Mrs.  Bass,  as  transferee  of  a 
H.  fa.t  In  favor  of  the  state  of  Georgia* 

figalnst  E.  Fuller  et  al.;  and  that  the 
udgment  of  the  court  upon  a  nile  to  dis- 
tribute the  money  was  that  after  sundry 
email  payments  the  balk  of  the  money  was 
to  be  credited  on  the  Furr  execution.  It  not 
being  enough  to  satisfy  It.  Counsel  (or  M. 
Fuller  offered  to  show  that  the  property 
which  bad  raised  this  fund  was  all  that  £. 
Fuller  owned,  and  that  the  Furr  execution 
was  younger  than  the  one  now  In  quea- 
tlon ;  but  he  admitted  that  M.  Fuller  was 
also  one  of  the  securities  on  the  Furr  exe- 
cutlon,  and  the  court  held  that  this  pre- 
vented hiB  setting  up  by  Illegality  the  pay- 
roent  of  the  money  to  a  younger  execution 
as  a  defense,  he  being  a  security  In  both 
instances.  The  court  also  overruled  the 
grounds  of  illegality,  and  ordered  the  ex» . 
cutlon  to.  proceed.  M.  FuUer  excepted, 
and  assigned  error  as  follows:  (1)  The 
execution  was  paid  off  by  J.  P.  Phillips  to 
the  comjitroller  general  before  W.  S.  Er- 
win,  as  attorney,  attempted  to  transfer 
It,  and  no  money  was  paid  to  him  for  any 
transfer.  (2)  It  was  never  recorded  with- 
in the  time  required  by  law.  (3)  The 
court's  ruling  that  the  credit  on  the 
younger  execution  of  tlie  fund,  raised  by 
sale  of  E.  Fuller's  property  In  1887,  did  not 
r^ease  M.  FnUer  as  to  this  one.  (41  And 
his  oTemillng  the  affidavit  of  illegality 
and  ordering  the  execution  to  proceed. 

Code  Oa.  S  S91a,  provides  that  "when* 
ever  any  person  other  tnan  the  person 
against  whom  the  same  has  Issned  shall 
pay  any  execation  issued  for  state,  coun- 
ty, or  municipal  taxes,  or  any  other  exe- 
cution Issued  without  the  Judgment  of  a 
court,  under  any  law,  the  officer  whose 
duty  it  Is  tu  enforce  said  execution  shall, 
upon  the  request  of  the  party  paying  the 
same,  transfer  said  execution  to  said  par- 
ty; and  said  transferee  shall  have  the 
same  rights  as  to  enforcing  said  execution 
and  priority  of  payment  as  might  have 
been  exercised  or  claimed  before  said  trans- 
fer: provided,  said  transferee  shall  have 
said  execution  entered  on  the  execution 
docket  of  the  superior  court  of  the  county 
in  which  the  same  was  Issued;  and,  if  the 
person  against  whom  the  same  was  Is- 
sued resides  In  a  different  county,  then 
also  In  the  county  of  such  person's  resi- 
dence, within  SO  days  from  said  transfer.** 
Jonea  &  Bowden,  tor  plaintiff  In  error. 
W.  T.  Cram,  for  defendant  in  error. 

SiifMONS.  J.  The  facts  of  this  case  will 
be  found  In  the  official  report,  and  under 
these  facts  there  was  no  error  In  the  mling 
of  the  court  complained  of  in  the  first 
ground  taken  In  the  bill  of  exceptions. 
Mrs.  Bass  was  not  one  of  the  defendants 
In  the  tax  execution,  and  It  was  admitted 
at  the  trial  that  It  was  her  money  which 
was  paid  to  the  comptroller  general,  and 
not  the  money  of  Phillips,  the  cQHiiarety  in 
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the  ezwn-Uon.  Mm.  Bam.  harlns  made 
the  payment  on  the  execution,  had  the 
right,  under  section  891a  of  the  Code,  to 
have  It  transferred  to  her,  and  it  was 
properly  transferred  by  the  attorney  rep- 
resenting the  state,  and  by  the  sheriff  who 
had  the  execntlon  In  bla  hands  to  enforce. 

2.  The  second  ground  In  the  bill  of  ex- 
ceptions complatos  that  the  tf.  fa.  was  not 
recorded  In  the  time  required  by  law,  etc. 
While  It  Is  true  in  tact  that  the  e.  fa.  was 
Dot  entered  on  the  execution  docket  with- 
in the  30  days,  as  the  above  sectlcjn  pre- 
scribes, still  we  do  not  think  the  S.  fa.  lost 
its  lien  as  against  this  defendant  by  the 
failure  to  enter  It  upon  the  execntlon 
docket  within  the  time  prescribed  by  the 
statute.  The  plaintiff  in  error  In  this  case 
was  one  of  the  defendants  In  the  execu- 
tion, and  we  held  In  the  ease  of  Bank 
T.  Danforth,  80  Ga.  66,  7  S.  E.  Rep.  546, 
that  this  law  was  made  to  protect  third 
parties,  not  the  defendants  in  fa.  The 
court  said  in  that  case:  "No  doabt  the 
main  purpose  and  policy  of  the  atatute 
was  to  protect  purchasers  and  others  who 
might  become  Interested  after  the  date  of 
the  transfer.  •  •  •  There  is  no  indica- 
tion fn  the  statute  of  any  purpose  to  serve 
the  defendant  by  registering  the  transfer 
or  entering  it  on  the  execution  docket. 
The  defendant  cannot  possibly  be  hurt  by 
one  going  forward  aua  paying  taxes  and 
taking  a  transfer.  •  •  •  And  we  think 
these  0.  fas.  are  good  In  the  hands  of  the 
bank  as  against  Mrs.  Clayton,  the  defend- 
ant, but  they  are  not  good  as  against 
others."  Nor  Is  this  rulli^  in  conflict 
with  the  case  of  lloyt  v.  Byron,  66  Ga. 
861,  relied  upon  by  the  plaintiff  in  error. 
In  that  case  the  tax  A.  ta.  had  been  trans- 
ferred to  Payne,  and  then  to  Hoyt,  and 
had  not  been  registered  as  required  by 
law,  and  was  levied  on  certain  lands  as 
the  property  of  Lee,  the  defendant  in  the 
tax  a.  fa.,  and  the  property  was  claimed 
by  Byron  and  others;  and  the  court  held 
that  the  A.  fa.  had  lost  its  lien  as  against 
the  claims  of  Byron  et  al.  If  Lee.  the  de- 
fendant In  A.  fa.,  had  attempted  to  resist 
the  Hen  upon  that  ground,  we  apprehend 
the  ruling  of  the  court  would  have  been 
different. 

3.  It  appears  from  the  facts  In  the  case 
that  the  ordinary  of  the  county  also  is- 
sued a  tax  execution  against  E.  Fuller  and 
Mastin  Fuller,  the  present  plaintiff  in  er- 
ror, and  it  was  levied  upon  certain  land 
which  was  said  to  have  been  all  the  proi>- 
erty  of  E.  Fuller.  The  land  was  sold,  and 
In  a  money  rule  against  the  sheriff  to  dis- 
tribute tlie  same  the  court  awarded  it  to 
the  S.  fa.  issued  by  the  ordinary,  which 
was  younger  than  the  one  issued  by  the 
state.  Both  of  the  A.  fas.  were  beforft  the 
eourt  and  claimed  the  money,  and  Mastln 
Fuller,  the  plaintiff  In  error,  was  a  defend- 
ant In  both  a.  las.  The  trial  Judge  ruled 
that  Mastln  Fuller,  the  security,  being  de- 
fendant In  both  A.  fas.,  and  the  money 
having  been  applied  to  one  of  the  S.faa.  in 
which  he  was  defendant,  thus  relieving 
him  of  the  payment  of  that  A.  fa.,  was  not 
discharged  by  reason  of  the  fact  that  the 
money  was  applied  to  the  payment  of  the 
younger  A.  fa..  In  which  he  was  also  sure- 

We  are  Inclined  to  think  the  ruling  of 


the  court  was  right.  We  cannot  see.  un- 
der the  facts  of  this  case,  that  Mastln  Ful- 
ler was  Injured  at  all  by  having  the  mon- 
ey applied  to  the  younger  A.  fa.  The  pro- 
ceeds of  the  sale  of  land  were  not  aufficient 
to  pay  both  A.  faa.  If  It  had  been  applied 
to  the  payment  of  the  older  one,  the  out 
now  In  controversy,  the  younger  one  i»- 
sued  by  the  ordinary  would  still  have  been 
In  force  against  Maetln  Fuller.  Besides, 
the  present  A,  f&.  was  In  court,  claiming 
that  money,  and  a  court  of  competent  ]n- 
risdlctlon  decided  that  It  was  not  entitled 
to  share  In  the  proceeds  thereof.  That 
decision  was  the  law  of  that  case,  onlees 
reversed  by  a  higher  court.  No  exertions 
were  taken  to  the  ruling  of  the  court  by 
tiie  plaintiti  In  the  A.  fa.  now  in  eontro- 
versy ;  nor  do  we  think  he  was  bound  to 
except.  He  could  stand  upon  the  Judg- 
ment of  that  court  If  he  saw  proper,  and 
his  failure  to  except  to  this  mllns  waa 
not  such  an  act  as  would  dlschaige  th« 
present  plaintiff  in  error. 

4.  There  was  no  error  In  OTerrulInx  the 
other  grounds  of  tU^allty.  They  were 
too  vague  and  uncertain  to  be  submitted 
to  the  lary.  Judgment  affirmed. 


Hbh&vfst     Gut  H  al, 
OSuprniM  Court  of  Qwrgia.  Hay  7, 1800.) 

FOBTHOOMIHO  BOKD — SUBSTIT  OTIOJ?  Oft  BXTUTT. 

Certain  cotton,  which  had  been  levied  up- 
on, was  not  croduoed  on  the  day  of  the  constable's 
sale,  accordiiLg  to  the  conditions  of  a  forthcoming 
hoad,  but  the  debtor  filed  an  affidavit  of  illegal- 
ity to  the  execution.  Afterwards  the  debtor  de- 
sired to  sell  the  cotton,  bat  the  snre^  upon  the 
bond  objected.  Thereupon  a  new  hoaa  was  pra- 
pared,  siid  a  third  person,  with  knowledge  ox  the 
facts,  beoame  sore^  thereon,  and  the  ootton  waa 
sold.  Held,  the  effect  of  this  arrangemetnt  waa  to 
substitute  the  new  surety  to  all  the  obligations 
of  the  old,  and,  since  the  condition  of  the  tvlginal 
bond  had  been  broken^  It  waa  not  necesaary,  in 
order  to  mstaia  a  suit  against  the  surety  upon  the 
new  one,  that  a  danaad  abmld  first  be  aade  ftr 
the  cotton. 

Error  from  superior  court,  Gwinnett 
county;  Hotchinb,  Judge. 

F.  F.  Jobant  lor  plaintiff  In  error.  C  B. 
Bmndt  for  detendaQts  In  error. 

SiMUONS,  J.  It  appears  from  the  record 
in  this  case  that  Pierce,  Cain,  and  Quigg, 
in  December,  1882,  obtained  a  Judgment  la 
ajustlce's  court  against  C.  T.Bankstooe, 
principal,  and  A-  H.  Gray,  as  security. 
Execution  was  issued  upon  said  Judfcnient. 
and  on  the  2d  day  of  October,  18S3,  levied 
on  3,000  poundsof  seed-cotton,  as  the  prop- 
erty of  A.  H.  Gray,  the  security.  On  the 
same  day,  Gray  gave  to  Mebatfey,  the  con- 
stable, two  forthcoming  bonds,  of  %la 
each,  conditioned  to  deliver  the  cotton  to 
Uehaffey,  the  constable,  on  the  13th  day 
of  October  following.  W.  T.  Naah  was  se- 
curity for  Gray  on  both  of  these  forthcom- 
ing bonds.  On  the  13th  day  of  October, 
IS§3,  which  was  the  canstnble's  sale-day, 
the  cotton  was  not  produced  and  deliv- 
ered by  Gray  and  bis  security  to  Mebatfey, 
but  Gray  filed  an  affidavit  of  Illegal!^  to 
the  A.  ib..  wherein  heset  up  several  grounds 
which  he  allied  were  suiflclent  to  dis- 
charge him  as  security  ot  Bankstone.  It 
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nflsna  too  that  the  eotton  levied  Dpoa  re- 
mained In  thepoaeeoelop  ol  Gray  ontfi  Fei»- 
raary,  1884,  when  Gray  and  J.  B.  Naah 
went  to  Mehaffey,  and  stated  that  tbey 
wished  to  sell  the  cotton,  and  boy  a  hone 
for  Gray.  W.  T.  Nash,  the  secnrity  on 
the  fortbcoming  bonds,  objected  to  the 
sale  of  the  cotton  unless  he  was  relieved  as 
security  on  the  bonds.  J.  B.  Nash  then 
said  he  woald  take  the  place  of  W.  T.  Nash 
on  the  bonds,  and  sell  ttae  cotton,  and  buy 
ahuree  for  Gray,  and.  "If  the  Ul^allty 
went  against  Gray, he  [J.  B.  Nash]  would- 
pay  the  money. "  Mehaffey,  the  constable^ 
agreed  to  this,  and  wrote  two  other 
bonds,  and  da^  them  to  correapoDd 
with  the  first  bonds,  both  as  to  time  of 
alsnlng  and  the  day  <rf  sale.  The  bonds 
were  then  signed  by  Gray  and  J.  B.  Nash, 
and  Yt'.  T.  Nash,  the  former  secorlty,  was 
relieved,  J.  B.  Nash  taking  hie  place. 
Gray  and  J.  B.  Nash  sold  the  cotton  and 
bOQght  the  horee.  Shortly  after  thesenew 
bonds  wereezecnted  the  illegality  ol  Gray 
to  the  e,  ik.,  which  bad  been  appealed  by 
consent  to  tbe  superior  eour^  was  dis- 
missed In  that  court.  In  Febmary,  188ft, 
Mebaffey,  the  constable  to  whom  the 
bonds  were  made  payable,  brought  suit 
thereon  for  the  use  of  the  plaintiff  in  ff.  fa.. 
against  Gray  as  principal,  and  J.  B.  Nasb 
as  security.  On  the  trial  of  the  caee,  after 
the  above-recited  facta  were  in  substance 
Introduced  before  tbe  IU17,  upon  motion 
of  defendant's  counsd,  the  trial  Judge 
awarded  a  nonsuit  on  the  ground  (the 
bill  of  exceptiona  alleges)  that  no  demand 
for  tbe  cotton  had  been  made  by  Mebatley 
upon  Gray  and  J.  B.  Naab,  to  which  rol- 
ing  the  plaintiff  excepts,  and  asalgns  the 
same  as  error. 

We  think  the  court  erred,  under  the 
above  stated  facts.  In  granting  a  nonsuit 
In  this  case.  Tbe  conditions  of  the  orig- 
hial  forthcoming  bonds  signed  by  W.  T. 
Nash  were  to  produce  and  deliver  the 
property  on  the  I3th  day  of  October,  1882, 
at  the  place  of  the  constable's  sale  in  the 
40Htb  district,  O.  M.  The  property  was 
advertised  for  sale  upon  that  day.  Itwas 
not  produced  and  forthcoming  on  that 
date,  and  tbe  conditions  of  the  bonds 
were  broken  by  this  failure  to  prodnceand 
deliver  tbe  property.  This  was  known  to 
J.  B.  Nash  when  be  took  the  plnce  of  W. 
T.  Nasb  aa  security  upon  the  bonds.  The 
bonds  were  given  to  the  constable,  Mehaf- 
fey. for  bis  protection.  He  had  therefore 
the  right  to  relieve  W.  T.  Naeh,  and  allow 
J.  B.  Nash  to  be  substituted  In  bis  place, 
and  the  effect  of  the  agre^ent  made  by 
Mehaff^  with  J.  B.  Nash  was  to  substi- 
tute J.  B.  Nash  In  tbe  place  of  W.  T.  Naab ; 
J.  B.  Naah  aaaumlug  the  latter'a  obMga- 
tlons  and  liabilities.  Mehaffey  alao  hud 
the  right  to  agree  not  to  bring  sutt  upon 
the  bonds  until  the  Illegality  of  Gray  had 
been  disposed  of.  It  was  simply  a  auapen- 
slon  ol  his  right  to  sne  upon  the  bonds  un- 
til tbe  Illegality  bad  been  determined; 
and  when  It  had  been  dlapoaed  of  agalnat 
Gray,  and  J.  B.  Natih  (ailed  to  pay  the 
money,  Mehaffey,  as  constable,  had  a 
rigbt  to  sue  upon  the  bonds.  J.  B.  Naah 
having  takoi  tbe  place  of  W.  T.  Naab  as 
security  upon  the  bonds,  under  the  facts 
of  this  case,  could  not  ddend  upon  tbe 
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KTOund  that  he  algped  the  bonds  snbss* 
qnently  to  the  13tb  day  of  October,  188% 
after  the  condition  had  been  broken,  be- 
cause, aa  we  have  said,  he  stood  In  the 

Sace  of  W.  T.  Nasb,  assuming  all  ot  the 
tter's  liabilities,  and  was  therefore  liable 
for  tbe  non-production  ol  the  property  on 
the  18th  day  ol  October.  1882,  although  tbe 
bonds  upon  which  be  appeared  aa  security 
were  signed  by  him  after  that  time,  but 
dated  back  to  the  2d  ot  October,  1882. 
Pausch  r.Qtterrard,87  Ga.tl8.  Judgment  * 
zswsad* 


Hahbt  Mopntjun  Gold  Mum,  Limitedt 

V.  FlHDUeT. 

<jBiq?renM  Ocmrt  of  Oeoryla.  May  7,  U90i) 

FsoDiranoir  w  Boon— Dmnu  Junmanr— 
NonoB. 

1.  Coda  Oa.  I  asoe,  prorldes  that  the  eoaH 
upcHi  THnot  tikst  noUoe  has  been  served  upoa  the 
oppfmte  vaxtf  or  bis  attOTney.  ahall  have  power 
'*to  retiulre  either  paitTto  produoebooks  *  •  • 
which  shall  oontain  evlaeiice  perdnent  to  the  oauae 
in  questiLOu;**  and  section  8510  provides  that,  op- 
on  refusal  to  comply  therewitb,  Judgment  m»  be 
given  as  In  case  of  nonsuit  or  d^uit  Mtid^ 
Judgment  can  thos  be  entered  only  affcar  fkHnre 
to  comply  with  a  perempt^ny  oxder  made  after 
aervioe  of  the  notioe,  and  it  was  error  to  give 
Jndgmeut  by  default  merely  upon  proof  that  the 
notice  had  Been  served,  ana  that  defendant  had 
not  responded  Qiereto. 

2.  Jji  a  proceeding  In  samishment,  a  notioe 
to  produce  all  the  books  of  the  garnishee  com- 
pany was  too  vague  and  oomprehensive.  Only 
such  as  showed  dealings  between  the  debtor  ana 
the  garnishee  ahoold  have  been  required. 

Error  from  superior  court,  White  coun- 
ty; Wellborn,  Judge. 

Code  Ga.  S  8508,  reads:  "The  several 
courts  shall  have  power,  on  the  trial  of 
any  cause  cognisable  before  them,  respect- 
ively, on  notice  and  proof  thereof  being 

Previously  given  by  the  opposite  party  or 
is  attorney,  to  require  either  party  to 
produce  books,  writings,  and  other  docu- 
ments In  his  possession,  power,  custody, 
or  control,  which  shall  contain  evidence 
perttnent  to  the  cause  In  question,  onder 
circumstances  where  such  party  might  be 
compelled  to  produce  the  same  by  the  or> 
dinary  rules  of  proceeding  in  equity." 
Section  8510  provides  that,  "If  the  platntlll 
or  his  attorney,  being  so  notified,  shall 
fall  or  rtf  nae  to  comply  with  such  order, 
the  court  shall,  on  motion,  give  Judgment 
against  such  plaintiff  as  in  case  of  nonsuit; 
and,  11  the  defendant  shall  fail  or  refuse  to 
comply  therewith,  the  court,  on  motion, 
shall  give  Judgment  against  anch  defend- 
ant, aa  In  case  ot  Judgment  by  default. " 

TV.  K.  WlUiams  and  Perry  &  Dean,  for 
plaintiff  in  error.  W.  P.  Find^,  lor  de- 
fendant In  error. 

Blandford,  J.  1.  The  defendant  In  er- 
ror sued  out  a  summons  of  garnishment 
to  the  plaintiff  in  error,  and  served  it, 
with  notice  to  produce  all  tbe  books  of  the 
corporation.  Including  stock  ledger  and 
ail  other  books  of  every  description  what^ 
ever.  When  the  case  was  called  In  court, 
the  plaintiff  In  errornot  having  responded 
to  the  nottee.  It  being  a  foreign  corpo- 
ration, and  resident  In  England,  upon  mo- 
tion of  the  defendant  in  error  t^e  court  or- 
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dered  that  tiie  defendant  in  error  take 
Indgmeot  asalnst  the  jcomlBhee,  the  plain- 
tiff In  error,  wttbout  more.  In  this  case 
we  think  the  court  did  wronsr.  The  rec- 
ord showa  that  the  plaintiff  In  error  had 
answered,  by  Its  agerat,  the  summons  of 
icarnlsfament,  denying;  that  It  had  any- 
thing In  Itfl  hands  belongs  to  Mapplti, 
the  debtor,— any  mon^,  property,  or 
other  effects  whatever,— at  any  time. 
,  There  was  a  traTerse  filed  by  FIndley  to 
tbea&Bwerot  thegamtshee;  and  tbeeonrt, 
withuut  more,  upon  the  bare  statemmt 
by  FIndley,  directed  a  Terdlct  In  his  (BTor. 
In  Parish  r.  Sewlns-Uach.  Co.,  79  Ga.  682. 
7  H.  E.  Rep.  138.  this  court  held  that  **tbe 
Code,  In  sections  8608,  S510,  contemplates 
a  peremptory  requirement  by  the  court 
to  produce  the  books  or  papers  specified 
In  the  notice,  or  some  of  them,  before  there 
can  be  a  lallare  or  relnsal '  to  comply  with 
such  an  order,*  so  as  to  entitle  theadTeree 
party,  it  plaintiff,  to  a  Jndjpnent  as  by  de- 
ranlt.  or,  If  defendant,  to  a  Judgment  as 
In  case  of  nonsuit. " 

2.  It  furthermore  appeam  in  this  case 
that  the  notice  to  produce  the  books  and 
papers  of  the  plaintiff  company  Is  too  ex- 
traislTe  In  range,  and  as  to  a  part  of  It  too 
▼ague  In  description.  The  court,  before 
requiring  the  peremptory  orderto  produce 
the  books  or  papers  of  the  adverse  party, 
should  satisfy  himself  of  the  necessity  for 
such  production.  It  la  very  clear  from  the 
notice  In  this  case  that  many  of  the  books 
required  to  be  produced  could  not  have 
availed  the  defendant  In  error  anything  if 
they  had  been  produced ;  and  we  think 
that  none  ought  to  have  been  required  to 
be  produced  except  thoaeabowlngdeallngs 
between  the  company  and  the  debtor.  If 
any  such  existed.  So  we  think  the  ]ndg- 
ment  oi  the  court  below,  allowing  and 
directing  the  Terdlct  of  the  Jary,  should  be 
renrsed. 

Adsn  at  al.  T.  Edhundsoic. 

{Su/pretM  Court  of  Qeorgta.  May  9,  ISM.) 

Error  from  superior  court,  tillmer  coun* 
ty;  GoBER,  Judge, 

C,  D.  PhVJJpa,  by  Harrison  A  Peeplea,  for 
^aintifta  in  error.  W.  T.  DaysaA  tiaoige 
R.  Browut  for  ddmdant  in  error. 

Simmons,  J.  This  being  the  first  new 
trial  In  this  case,  the  triu  Judge  did  not 
abase  his  dlacretion  In  granting  the  same. 

Judgment  affirmed. 


Ai  UINTA  ft  W.  P.  By.  Co.  V.  Nkwtom. 

(Suprmw  Court  of  Oeoivfo.  May  9, 188a) 
IboLiaBiiTLT  C^unKa  I>BATa— BnDmroB  ov  Obak* 
Aoraa— OooDPATiON— BxoBSSiTB  Damaoem. 
1.  On  a  qnestloa  m  to  the  oontrlbatory  aflv- 
Ugenoe  of  one  whose  death  was  aUesed  to  be 
esused  by  the  neffligenoe  of  •  railway  ocnnpaiVt 
•vldeaioe  tliatdeoeB8ed'B'*6baracter  was  that  of  a 
nrndent  and  cantlona  man"  was  improperly  ad- 
mitted. 

a.  Where,  in  a  rait  byawlfeaffainstaraiiway 
eompaiCT  tor  tbe  kiUlnf  of  her  hoshand,  it  was 
shown  tttat  deceased  had  beeo  a  fanner  everslooe 
Brrlviiig  at  maturity,  and  had  never  followed  any 
other  oocupation.  It  was  Improper  to  admit  tlie 
opinions  of  witnesses  as  to  the  amount  he  could 
nave  earned  In  other  occapatioua. 


Sl  a  TMdlet  tor  9B,t00  was  aioesslTe,  whea 
tiM  Intereat  thereon  at?  per  cent  ^mSpar  auuun) 
would  he  laiser  than  area  the  gneisinge^tte 
witDOSssshadplaosdihaoanlBg  oapaoltjtf  da- 

oeawd. 

4.  It  was  not  error  to  oharge  fliat,  "erery- 
tUnff  else  being  equal,  positive  testimony  U  rather 
to  be  bellered  thui  negative  testimony. " 

Error  from  superior  court,  Tranp  eoon- 
ty ;  Harris,  Judge. 

C&lboaa,  King  A  Sp^aldtng',  Tbos.  A. 
Wbltakar,  and  Bmaj  B,  Wan^  tor  plnln- 
•tltt  In  error,  f.  If.  Loag^t  (ov  delend- 
ant  In  error. 

OUHONS,  J.  Mrs.  Newton  sued  tbe  rail- 
road company  for  damages  tor  tbe  homi- 
cide of  her  husband.  Tbe  Jury  returned  a 
verdict  in  taer  favor,  and  the  railroad  com- 
pany made  a  motion  tor  a  new  trial, 
which  was  overruled  by  the  court,  and  de> 
fendant  excepted. 

1.  The  fifth  and  sixth  grounds  of  the  mo- 
tion complain  of  the  admission  In  evidence 
of  certain  sayings,  after  the  homicide,  of 
a  person  alleged  to  have  been  tbe  en^neer 
on  the  train.  This  testimony  was  <>bjf>ct- 
ed  to  on  tbegroundthat  It  was  not  shown 
that  tbe  person  making  the  statement 
waa  an  employe  of  the  defendant,  so  that 
his  sayings  In  and  about  the  occurrence 
were  competent  evidence  to  bind  It.  The 
court  submitted  tbe  question  to  the  Jury, 
for  them  to  find  whether  the  person  who 
made  tbe  statement  was  the  mglnev  or 
not.  We  do  not  think  there  was  any  eiv 
ror  in  admitting  this  testimony  over  the 
objection  that  was  made  to  It  at  tbe  tlm« 
of  tbe  trial.  If  It  was  a  doubtful  question 
whether  tbe  person  who  made  the  state- 
ment waa  the  engineer  of  the  defendant, 
or  of  some  other  person,  the  court  was 
right  in  submitting  that  question  to  tbe 
Jury.  If  the  objection  had  been  that  the 
statement  of  tbe  mglnear,  made  after  the 
transaction  had  ended,  was  Inadmtaalble, 
it  would  present  a  different  question.  We 
have  read  tbe  evidence  sent  up  In  this  rec- 
ord, and  we  deem  It  wholly  immaterial 
whether  this  statement  was  made  by  the 
engineer  of  tbe  defendantor  not,orwhetb- 
er  It  was  ctdmlsslble  or  not,  because  the 
evidence  clearly  shows  that  the  defendant 
was  npglifcent  in  running  its  cars  at  a 
high  rate  of  speed  within  tbe  town  of  La 
Grange,  and  over  tbe  public  crossing,  and 
In  not  "checking  the  speed  thereof  so  as 
to  stop  In  time,  should  any  person  or 
thing  be  crossing  said  track  on  said  road,* 
as  required  by  section  708  of  the  Code.  It 
seenwto  nstrom  this  evidence  that  the 
only  defense  this  company  can  make  to 
this  action  is  to  show  that  the  Injury  waa 
done  by  the  conseut  of  the  husband,  or 
that  he  could  have  avoided  it  by  the  exei^ 
else  of  ordinary  care:  or,  in  mitigation  of 
damages,  that  he  contributed  to  tlie  in- 
jury. 

2.  The  eighth  ground  of  tbe  motion  com- 
plains that  the  court  permitted  a  witness 
for  the  plaintiff  to  testify  that "  Mr.  New- 
ton's  charactOT  was  that  of  a  prudent  and 
cautious  man.  *  We  think  the  court  erred 
In  admitting  this  evidence  for  the  pnrpoae 
for  which  it  seems  to  have  been  UMecl  by 
the  plain  tiff  In  thecourt  below.  One  of  the 
theories  of  the  defendant  was  thatl^e  hus> 
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band  of  the  plalntlfl  conld  have  avoided 
tills  InjDiT  by  the  exercise  of  ordinary  care 
and  diligence  at  the  time  he  was  Injured. 
Theqaestinn  at  iBsuebeforetfae  Jury, there- 
fore, was  as  to  fala  condoctatthat  partlca- 
lartime,  not  an  to  whether  he' was  a  "pru- 
dent and  cautious*  man,  ordinarily,  or 
nut.  In  the  case  of  Morris  t.  Town  of 
East  Haven,  41  Conn.  254,  the  court  said : 
"ETery  case  has,  of  conrse,  its  peculiar 
cltcnmstancos,  and  these  must  be  taken 
Into  consideration  In  determining  whether 
or  not  In  that  particular  case  reasonable 
care  was  exercised.  Hence  what  would 
be  reasonable  care  In  one  case  might  fall 
far  short  of  It  in  another,  and  consequents 
ly  the  question  whether  It  was  exercised 
In  one  case  would  throw  no  light  upon 
the  question  whether  It  was  exerdsetf  In 
anothw.  *  *  *  It  might  as  well  be 
proved  that  a  party  was  negligent  on  a 
certain  occasion,  by  showing  that  he  had 
been  negligent  on  other  occasions  where 
otherpartles  had  been  Injured."  Inthecaae 
of  Chase  t.  Railroad,  77  Me.  62,  It  was  held : 
"In  an  action  forpersonal  Injuries  received 
by  a  collision  at  a  railroad  crossing,  evi- 
dence wUl  not  be  received  to  show  the  gen- 
eral character  and  habits  o(  the  traveler 
for  car^lness,  as  bearing  upon  the  ques- 
tion of  due  care  on  his  part,  though  the 
Injuries  occasioned  death  before  he  could 
tell  how  the  accident  happened,  and  no 
one  saw  him  at  the  time  of  the  collision. " 

8.  Thenlnth, tenth, andeleventhgrounds 
of  the  motion  complain  of  theadmlHslblllty 
of  the  opinion  of  witnesses  as  to  what  the 
deceased  could  have  made  at  certain  oc- 
cupations other  than  the  one  which  he  fol- 
lowed. One  of  the  witnesses  for  the  plain- 
tiff tesTlfled  that  he  supposed  the  deceased 
"could  have  made  fbw  or  (600  per  year, 
teaching  school  in  a  counti?  school ;  as  a 
mechanic  he  could  have  made  fSOO  or  $600 
per  year ;  as  a  farmer,  he  would  be  worth 
9400or$SOOperyear, directing  hlsown bus- 
iness;" and  that  "he  could  ,  have  got  the 
samesalaryas  teachers  at  We«t  Point. and 
they  commanded  salaries  of  from  f700  to 
fl,000  per/ear."  Anotherwltness  testified 
that,  if  the  deceased^had  gone  as  a  skilled 
mechanic  to  the  public,  or  if  hehad  directed 
his  attention  to  teaching  school,  making 
money  merchandising,  keeping  books,  or 
anything  ot  that  sort,  or  any  sort  of  rail- 
road woi^  he  was  capable  of  doing,  he 
conld  have  made  $600."  The  evidence  In 
the  record  shows  that  the  deceased  had 
been  a  farmer  ever  since  he  had  arrived 
at  years  of  maturity,  and  that  he  had 
never  followed  any  other  vocation.  We 
therrfore  think  that  the  opinion  of  witness- 
es as  to  what  he  could  have  made  In  other 
vocations  was  Inadmissible.  It  is  proper, 
In  a  case  like  this,  to  prove  the  capacity  of 
the  deceased,  both  mentally  and  physical- 
ly. In  order  to  show  his  ability  to  earn 
money  In  the  vocation  which  he  had  se- 
lected and  pursued  through  his  whole  life, 
but  It  Is  Improper  to  allow  witnesses  to 
give  their  opinions  as  to  the  value  of  his 
services  In  occupations  In  which  he  had 
never  engaged.  In  the  case  of  Coke  Co.  v. 
McEnery,  91  Pa.  St.  190,  Paxson,  J..  In  dis- 
cussing this  question,  said:  "It  was  sub- 
stituting for  the  ordinary,  reasonable, 
and  probable  Incidents  ot  lUe  that  which 


was  speculative  and.  nnasnal.  *  *  *  A 
laborer  tolling  In  the  mines  may  by  chance 

?1ck  up  a  nugget  of  gold  worth  a  fortune, 
ndustry,  thrat,  and  sagacity  have  en- 
abled some  poor  men  to  become  million- 
aires. These  cases,  however,  are  excep- 
tional. They  are  only  the  posBlbllltiee  ol 
life.  Looking  at  mere  possibilities,  this 
unfortunate  mule  driver,  had  he  lived, 
might  have  become  president  of  the  Qnlted 
Statra.  Tet  to  estimate  the  damages  to 
his  family  by  bis  death  upon  the  basis  of  a 
president's  salary  would  be  worse  than 
a  bnrlesqne  upon  the  administration  o! 
the  law.  Such  a  principle,  carried  to  its 
logical  conclusion,  might  bankrupt  any 
person,  firm,  or  corporation  engaged  in  a 
business  which  Involved  the  use  of  an  ele- 
ment of  danger."  Wetherdore  think,  un- 
der our  statute,  that  when  a  man  Is  killed, 
and  a  suit  Is  brought  to  recover  damages 
for  his  homicide,  the  amount  ot  his  earn- 
ings, or  the  value  ot  his  life  to  his  family, 
should  be  based  upon  his  probable  earn- 
lugs  In  the  profei<sion  or  vocation  which 
he  had  selected,  or  was  permanentiy  pur- 
suing at  the  time  of  his  death.  "The 
measure  of  damages  in  an  action  by  a 
wife  for  the  homicide  of  her  husband 
*  *  *  depends  solely  on  the  value  of  the 
hnaband's  life.  In  estimating  such  value 
by  age,  habits,  health,  occupation,  expec- 
tation of  life,  ability  to  labor  and  to  fur- 
nish care  and  attention  to  the  family, 
probable  Increase  or  diminution  of  that 
ability  with  lapse  of  time,  rate  of  wages, 
etc.,  the  necessary  personal  expenses  of 
the  husband  should  be  deducted,  and  the 
balance,  reduced  to  Its  present  value, 
woald  be  the  value  of  the  life."  Railroad 
Co.  V.  Rouse,  77  Ga.  408,  8  S,  B.  Rep.  807. 
01  coui-se.  If  the  deceased  were  a  child,  or 
a  young  man  who  had  not  as  yet  selected 
a  profession  or  vocation,  the  rule  woold 
be  somewhat  different.  That  laid  down 
In  Davis  v.  Railroad  Co.,  60  Qa.  829,  and 
In  Railroad  Co.  v.  Toung,  81  Oa.  897,  7  S. 
E.  Rep.  912,  might  be  proper. 

4.  The  twelfth  ground  of  the  motion 
complains  that  the  court  erred  lu  the  rule 
laid  down  to  the  Jury  for  makingthelr  cal- 
culation upon  the  life-tables,  both  in  the 
original  charge,  and  as  corrected  at  the 
suggestion  of  plaintiff's  counsel.  It  seems 
to  us  that  this  exception  is  well  taken. 
The  rule  as  laid  down  by  the  court,  at  the 
suggestion  ot  plaintiff's  counsel,  was  the 
rule  to  ascertain  the  gross  amount  of  the 
value  of  the  lite,  when  the  court  should 
have  gone  further,  and  Instructed  the  jury 
that,  after  finding  this  gross  amount,  they 
should  reduce  It  to  its  present  value.  TIm 
rule  as  given  would  show  what  amount 
the  deceased  would  have  earned,  or  been 
entitled  to.  If  he  had  lived  to  the  time  the 
mortuary  tables  show  his  expectancy  to 
be,  and  had  waited  for  the  money  until  be 
had  earned  it;  bntas  the  money  recovered 
by  the  widow  must  be  paid  to  her  at  once, 
this  grossamountshould  be  reduced  to  Its 
present  value.  And  for  these  reasons,  and 
others  which  might  be  mentioned,  we 
think  the  next  ground  (the  thirteenth)  of 
the  motion,  that  the  verdict  Is  excessive, 
Is  well  founded.  The  amount  of  this  ver- 
dict. If  put  at  Interest  at  7 per  ceut.,  would 
give  to  this  widow  a  sum  greater  per  an- 
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num  than  any  amount  of  earnings  which 
her  baeband  could  hare  made  If  he  hud 
lived,  even  admitting  the  gueeaing  and 
epeculativeopinions  of  the  witneBHee.  The 
amoont  of  the  verdict,  at  7  per  cent,  inter- 
est, would  give  her  (672  per  annum,  and, 
at  the  end  ol  the  12  yeans,  the  expectancy 
of  the  life  of  her  husband,  sbe  will  have 
had  this  $972.  annually,  for  that  whole 
length  of  time,  and  the  amount  of  the  ver- 
dict f 9,600.  still  in  her  hands;  whereas,  the 
Jury  should  have  given  her  a  sum  that 
would  be  exhausted  at  the  end  of  12  years, 
by  expending  each  year  an  amount  equal 
to  the  netannual  earnings  of  the  husband. 
Such  would  be  the  full  value  of  his  life. 
This  death  occurred  before  the  act  of  1887, 
which  forbids  any  deduction  for  the  hus- 
band's expenses.  Of  course,  the  gross  an- 
nual earnings  will  be  the  measure  In  casee 
(ailing  under  this  act. 

6.  There  was  no  error  in  refusing  to  give 
the  charges  set  out  In  the  fifteenth  and 
sltxeenth  grounds  of  the  motion,  as  they 
were  not  applicable  to  the  (acta  of  this 
case.  Nor  do  we  think  there  was  any  er- 
ror In  charging,  as  complained  of  In  the 
twenty-second  ground  of  the  motion, 
''that  the  rule  generally  Is,  everything  else 
being  equal,  that  positive  testimony  is 
rather  to  be  believed  than  negative  tesU- 
mony."  The  word  "rather"  seems  to  be 
in  the  wrong  place  In  the  sentence,  but 
doubtless  the  Jury  understood  the  charge 
that  positive  testimony  was  to  be  believed 
rather  than  negative  testimony.  The  oth- 
er grounds  of  the  motion  were  not  Insisted 
upon  in  the  argument  here.  Judgment  re- 
versed. 


Obb  et  a/.  T.  Oababold. 
(Supreme  Court  qf  Georgia.  Aj^I  25, 1890.) 

NBGLiaxHOB— Pbrsokal  Ikjubixs— JSvidxnos 
— Fraotiob. 

I.  Id  an  action  for  peraonal  injuries  raflared 
from  being  strook  by  a  dray,  fiie  erldenoe  was 
that  plaintifl  attempted  to  cross  the  street  ahoat 
dark,  and  that  several  drays  were  passing  rapid- 
ly, which  he  avoided,  when  another  turned  snd- 
oemly  and  ra;^dlyoatof  a  aide  street,  and  knocked 
him  down.  Ttie  street  was  paved  with  stone,  and 
the  noise  of  the  passing  drays  prevented  plaintifl 
from  faearing;  the  approach  of  the  one  that  struck 
him.  Plaintiff  could  have  seen  down  the  street 
from  which  the  dray  came  had  he  looked.  Sev- 
eral of  defendants'  drivers  were  fined  for  fast 
driving  about  this  time,  and  the  evidence  tended 
to  showttaat  it  was  th^  dray  which  struck  plain- 
tlil.  HAtd,  that  the  evidence  was  suflloieat  to 
snstalu  a  vndlot  for  plaintiff. 

9.  In  such  case  the  Juir  must  determine 
whether  plaintiff  was  guilty  ox  contributory  neg- 
ligence In  not  looking  and  listening  before  at- 
tcmpUng  to  cross  the  street 

8.  Tae  admission  of  evidence  over  ot^ection, 
which  is  afterwards  withdrawn  from  the  consid- 
eration of  the  Jury  by  instruction,  csmiot  be  al- 
leged as  error  by  the  objector. 

4.  It  is  within  the  discretion  of  the  trial 
court  to  permit  plaintiff  to  iutrodnoe  teathmmy 
after  the  close  of  his  evidence. 

6.  Where  thecourt  is  not  requested  to  charge 
as  to  contributory  negligence  at  the  trial,  its 
ure  to  do  HO  is  not  error. 

Appeal  from  city  court,  Clarke  county ; 
Cobb,  Judge. 

Action  for  personal  injuries  caused  by 
being  run  over  by  a  dray  belonging  to  de< 
fendants.  The  testimony  (or  plaintiff  In 


chief  tended  to  show  that  about  daric  he 
was  going  down  Lumpkin  street  in  the 
city  of  Athens,  intending  to  cross  the 
street.  Three  drays,  or  cotton  wagons, 
came  rapidly  down  the  street,  and  he 
stopped  until  they  passed.  He  then 
started  across.  About  the  time  be  got  a 
little  way  out  Into  the  street  another  dray 
came  rapidly  down,  and  he  tried  to  get 
out  of  the  way,  but  before  he  could  get  to 
the  sidewalk  still  another  turned  from 
Clayton  street,  which  crossed  Lumpkin 
near  by,  down  Lumpkin  street,  driven 
very  rapidly  and  recklessly,  which  struck 
htm  and  knocked  him  down.  The  evidence 
tended  to  show  that  these  drays  belouged 
to  Orr&  Hunter,  who  were  a  firm  engaged 
in  the  cotton'  business  and  the  ronnlng  of 
drays,  and  were  returning  to  where  it  was 
customary  to  put  them  up  for  the  night 
after  having  been  engaged  In  Orr  &  Hun- 
ter's business  during  the  day.  Plaintiff 
attempted  to  cross  the  street  by  a  rock 
crossing,  though  he  may  have  deflected 
from  It  a  little  In  attempting  to  get  out 
of  the  way  of  the  drays.  When  he  was 
picked  up  he  was  close  to  it.  After  be  was 
struck  the  drays  did  not  stop,  but  went 
dght  on.  Both  Lumpkin  and  Clayton 
streets,  at  and  near  the  place  In  question, 
had  rocky paTOmantB, and  thedrays  which 
passed  before  be  was  struck  made  a  great 
deal  of  fuss,  so  that  he  could  not  bear  the 
others  coming.  He  saw  the  one  by  which 
he  was  struck  lust  before  It  struck  bim, 
but  it  was  too  late  then  forhim  to  get  out 
of  the  way.  It  is  possible  that  he  could 
have  seen  some  little  distance  down  Clay- 
ton street,  but  he  started  across  after  the 
first  three  passed,  without  looking.  Ha 
testified,  among  other  things,  that  he  was 
not  where  he  could  look  down  Clayton 
street;  that  he  could  not  see  down  Clay- 
tun  street, and  see  themcomlog;  and  that 
he  did  not  look  down  there.  There  was 
evidence  that  drivers  of  Orr  &  Hunter's 
drays  were  about  the  time  In  question 
fined  for  fast  driving,  and  the  evidence  in- 
dicates that  It  was  for  ttie  fast  driving 
now  in  question.  Plaintlfl's  son  teatifled 
that  he  saw  Hunter  after  the  Injury,  and 
Hunter  said  he  was  sorry  the  accident 
happened,  and  that  plaintiff  was  run  over 
by  one  of  his  drays,  and  that  If  be  could 
discover  the  driver  he  would  turn  him  off, 
and  punish  him  to  the  extent  of  the  law. 
There  was  also  evidence  tending  to  show 
that  the  damage  was  not  done  by  defend- 
ants' drays.  There  was  also  evidence 
tending  to  show  that  plaintiff  could  have 
seen  some  distance  down  CHayton  street, 
and  could  have  seen  a  team  coming  up 
that  street.  Hunter  denied  that  he  said 
to  plaintiff's  son  It  was  defendants'  dray 
which  Infilcted  the  Injury.  He  did  not 
know  who  did  It.  Among  othw  witnesses 
Introduced  byplalntllf  In  rebuttal  was  one 
Perry.  He  testified,  among  other  things, 
that  he  was  near  plain  tiff  when  plaintiff 
was  hurt,  and  that  he  took  the  cfrays  to 
be  defendants*  teams ;  that  be  recognised 
them  to  be  defendants'  teams,  having  t>een 
accustomed  to  see  them,  and  being  ac- 
quainted with  the  class  of  raulea  aud  their 
appearance.  He  did  not  know  any  of  the 
drivers.  It  waa  too  dark  to  recognlM 
them. 
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nomsa  A  SMekUnd^totplBimaXiB  te  er- 
ror. T.     Aoeier,  for  defendant  in  error. 

Blxndford,  J.  1.  A  verdlnt  having  been 
rendered  in  favor  uf  tlie  detendant  In  error 
agalDHt  the  plaintiffs  ia  error^  a  motion 
was  made  for  a  new  trial*  upon  the  ordi- 
nary and  general  groandsin  aachmotione, 
tiiat  the  rerdict  was  contrary  tu  law, con- 
trary to  the  evidence,  and  atrongly  and 
decidedly  against  the  weight  of  the  evi- 
dence and  the  principles  of  law.  We  think 
the  verdict  is  in  accordance  with  the  law 
SB  applicable  to  the  facta  of  this  case*  and 
that  the  finding  of  the  Jury  la  aostalned  by 
the  evidence. 

2.  The  fourth  ground  of  the  motion  la 
that  the  court  erred  in  refnslnic  to  grant 
a  nonsuit  at  the  close  uf  plaintiff's  erl- 
dence.  We  think  there  was  sufianlent  evi- 
dence to  have  authorised  the  case  to  go 
to  the  Jury,  and  that  the  ruliog  of  the 
court  refusing  to  grant  a  nonsuit  was 
right. 

8.  The  fifth  ground  of  the  motion  com- 
plains that  the  court  refused  to  give  a  cer- 
tain charge  therein  set  oat,  to  the  effect 
that  It  Is  the  duty  of  every  prndent  man 
to  take  reasonable  precautions  against  in- 
Jury  to  himself ;  that,  when  he  Is  about  to 
cross  a  street  In  a  city,  the  law  makes  it 
his  duty  to  look  and  listen  to  see  if  any 
vehicle  la  about  to  pass,  and  If  he  shonld 
recklessly  cross  the  street  without  looking 
or  listening,  and  could  have  ascertained 
that  a  vehicle  was  about  to  pass  if  he  had 
looked  and  listened,  and  the  vehicle  hurts 
him,  then,  the  law  says,  it  Is  negligence 
per  86  on  his  part,  and  he  would  not  be 
entitled  to  recover.  We  think  the  court 
did  right  to  refuse  this  charge.  What  was 
aegllgence  under  the  facts  of  this  case  was 
a  question  for  the  Jury ;  lience  It  would 
have  been  manifest  error  to  have  charged 
as  requested  In  this  ground  of  the  motion. 
Negligence,  under  such  circa  mstances,  is 
based  both  upon  law  and  fact  to  some  ex- 
tent; but  the  law  does  not  say  what  is 
negligence  perse  in  a  c^e  of  tbls  kind. 

4.  The  sixth  ground  oftbe  motion  alleges 
error  In  admitting  the  mortality  tables  In 
erldence.  The  plaintiffs  in  error  can  take 
nothing  on  this  ground ,  because  It  appears 
that  the  mortality  tables  were  withdrawn 
from  the  jury, and  the  court  Instructed  the 
Jury  to  pay  no  attention  to  them. 

5.  The  seventh  gronnd  of  the  motion 
complains  of  error  In  admitting  the  teatl- 
mony  of  Steve  Perry,  alter  plaintltt  had 
closed  bls'  evidence,  over  the  objection  of 
defendants,  because  said  testimony  was 
not  in  rebuttal,  and  should  have  been  put 
In  chief.  This  court  bas  frequently  de- 
cided that  it  Is  a  matter  of  discretion  with 
the  trial  court  whether  It  will  or  will  not 
admit  testimony  at  any  stage  of  the  case; 
and  when  such  testimony  appears  to  be 
pertinent  and  relative,  we  see  no  error  in 
admitting  the  same.partleulurly  as  in  this 
case  the  plaintiffs  in  error  made  no  motion 
to  continue  the  case,  or  made  any  sugges- 
tion to  the  conrt  of  their  inability  to  meet 
the  testimony  of  this  witness. 

6.  The  eighth  ground  of  the  motion  al- 
leges as  error  that  the  court  did  not 
charge  thelaw  of  contributory  negligence. 
There  was  no  request  on  the  part  of  the 


plaintiffs  in  error  for  anch  a  cfaaiipe  to  be 
given  by  the  court,  and  we  doubt  much 
whether  such  a  chai^  should  have  been 
given,  even  had  it  been  requested,  under 
the  facts  of  this  case.  So  we  think  the 
court  committed  no  error  in  omitting  to 
charge  the  jury  as  specified  In  tbls  ground. 
Jnogment  affirmed. 


OBORGIA  R.  Co.  T.  MUBRAT. 

iSwpremi  Court  of  Qeotyia.  April  86,  1S80l) 
OiBBiBBS  —  ComrxmNO  Lmn  — Pbhiqht— 
DAiuesa. 

The  first  and  the  IsbI  osrrler  beinf  inde- 
pendoit  carriers,  and  having:  between  t£em  no 
contract  relatioa,  and  the  bill  of  lading  Issued  by 
ttie  former  beli»  slient  as  to  any  contract  to  ship 
the  goods  as  "released,  **  or  at  a  reduced  rate,  ana 
tlie  IftBt  carrier  having  paid  charges  and  earned 
freight  without  notioe  of  any  contract  ontslde  of 
the  biU  of  lading,  the  right  to  bold  the  goods  for 
payaent  of  the  charges  advanosd  and  freight 
earned,  on  the  haslB  of  ordinazy  rates,  wsa  not  a£- 
feoted  by  sach  seoretoutside  contract.  There  can 
be  no  recovery  for  damage  to  the  goods  spst^ned 
without  fonlt  or  negligence  of  the  last  carrier, 
while  tbey  were  rightfully  detained  to  await  pur- 
meat  as  preliminary  to  mateing  a  delivery  to  the 
oonrignees. 
(^Udbus  hy  the  Court) 

Error  from  city  court  of  Clarke  county; 
Cobb,  Judge. 

On  September  24, 1887,  the  plaintiff  d». 
llvered  to  theagent  of  the  Missouri  Pacific 
Railway  Company,  at  Austin,  Tex.,  tour 
boxes  of  goods  "to  be  transported  from 
Austin,  Texas,  to  Shreveport,  La.,  and 
delivered  to  the  consignee  or  a  connecting 
common  carrier ;  **  the  consignee  being  the 
plaintiff  himself,  at  Athens,  Ga.  The  bill  of 
lading  did  not  specify  the  rate  of  freight 
chai^ces.  but  acknowledged  recdpt  of 
$16.46  "prepaid  on  account, "  and  specified 
that  the  Missouri  Pacific  Railway,  "  In  re- 
ceiving the  said  packages  to  beforwarded, 
assumes  no  other  responsibility  for  their 
safety  or  safe  csrrlage  than  may  be  In- 
curred on  Its  own  road."  TheagentatAns- 
tin  said  he  did  not  know  the  rate  for  the 
Bbipment,  bat  that  $1.60  per  hundred 
would  more  than  cover  It.  and  plaintiff 
had  better  pay  too  much  than  too  little; 
otherwise  the  goods  might  stop  on  the 
road  when  they  had  been  carried  as  fur  as 
the  freight  was  paid.  So  plaintiff  paid 
him  at  that  rate,  making  $16.45  for  the 
whole  1,033  pounds,  and  shipped  them  "  re- 
leased." All  that  the  bill  of  lading  says 
touching  any  release  is  **  that,  for  all  loss 
or  damage  occurring  In  the  transit  of  eald 
packages,  the  legal  remedy  shall  be  against 
the  particular  carrier  only  in  whose  cus- 
tody the  said  packages  may  actually  be 
at  the  time  of  the  hapiwning  thereof." 
The  boxes  contained  household  goods, 
wealing  appard,  and  $1,600  worth  of  den- 
tal instruments.  When  pl^ntltl  delivered 
them  to  the  agent  at  Austin,  he  told  him 
what  their  contents  were,  and  the  i^ent 
told  him  to  ship  them  as  household  goods. 
They  arrived  In  Athens  via  the  Oeorgia 
Railroad  in  two  or  three  weeks,  when 
plaintiff's  agent  applied  to  the  agent  of 
that  road  for  them,  exhibiting  the  bill  of 
lading;  but  delivery  was  refused,  unless 
$18.88  additional  charges  should  be  paid. 
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wbteh  plaintiff  refnsed  to  do.  The  regnilar 
rate  lor  this  sblpment  from  Austin  to 
Athens  waa  918.22  If  shipped  released,  or 
$88.78  If  not  released.  The  goods  were  de- 
livered to  theGeor^aRallroad  in  Atlanta 
by  the  Geor^a  Hallway  Company,  with 
4!oi)ected  charges  of  $16.58,  to  which  was 
added  $2.80  as  cfaargeB  for  hanllng  from 
Atlanta  to  Athens,  making  the  918.88  re- 
paired of  the  plaintiff  by  the  Georgia  Rail- 
road Compauy,  It  haying  paid  the  $16.58 
to  the  Georgia  Pacific.  There  was  a  way- 
bill need  by  some  of  the  connecting  roads, 
(or poBslbly  the  Geoi^la  road  alone,)  but 
It  did  not  Indicate  whether  the  goods  were 
•hipped  released,  or  at  what  rate.  The 
Oeor^a  road  did  not  see  the  bill  of  lading 
before  hauUng  the  goods  to  Athens.  Its 
Athens  agent  told  plalntifTs  agent  there 
that  the  rate  from  Austin  to  Athens  for 
fauusehold  goods  waa  $1.28  per  hundred 
pounds,  and  adrlsed  him  to  write  to  the 
road's  general  freight  agent  at  Angaeta, 
which  was  done,  and  the  Athena  agent 
also  wrote  to  him  about  the  matter.  He 
replied  to  the  Athena  agent  that  the  com- 
pany coald  notdellTertbe  shipment  on  the 
bill  of  lading,  and  run  Its  chances  of  get- 
ting freight  back  from  connections.  This 
waa  on  January  16,  188S.  In  the  next 
March  plaintiff  paid  the  $18.83  additional 
charges,  and  received  the  goods,  and  then 
sued  the  Georgia  Railroad  Company  for 
the  overcharges ;  but  before  the  trial  that 
company  refunded  them  to  hfm.  Including 
$2.SB  of  the  amount  he  bad  paid  Aurttin, 
"un  authority  from  and  repaid  by  ship- 
ping road."  On  opening  the  bo  see,  the 
contents  of  one  of  them  were  found  to  be 
damaged  about  aafollows:  Blankets, $15; 
feathera,  $12.60;  coverlets, $2;  wearing  ap- 

$arel,$16;  books,  $15;  and  dental  chair. 
25.  The  boxes  contained  the  wearing 
appard  of  plaintiff  and  his  family  for  the 
winter,  and  he  waa  forced  to  buy  nRW 
clothea,  costing  about  $181,  which,  at  the 
end  of  alx  months  when  he  received  his 
boxes,  was  worth  about  half  price.  Wear- 
ing apparel  la  not  classified  by  the  rail- 
roads as  household  goods,  butas  clothing, 
and  l8  rated  higher,  and  charged  more  for, 
(as  are  dental  Instruments  also,)  than  for 
boueehold  goods;  but  what  are  those 
higher  rates  does  not  appear.  The  Mis- 
souri Pacific  Railway  had  no  contract  re- 
lations whatever  with  defendant,  nor  Is 
It  a  member  of  the  Southern  Railway  As- 
Boclation,  of  which  defendant  and  moat 
Bouthem  roads  are  membera,  which  asso- 
ciation, by  consent  of  members,  makes 
rates.  On  Avgnat  28, 1S88.  this  suit  was 
brought  against  the  Georgia  Railroad  Com- 

I)any  for  damages  arising  from  the  in- 
nrles  to  the  goods,  and  from  their  being 
withheld  from  plaintiff.  The  Jury  found 
for  the  plaintiff  $100.  The  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  he  brings  error. 

J.  B.  CiinimtnfF  and  Barrow  d  Thomaa, 
for  plaintiffs  In  error.  Thomas  A  Stiick- 
land,  for  defendants  In  error. 

Bt.bcklet.  C.  J.  It  is  not  pretended 
that  the  contract  made  by  the  first  carrier 
tu  transport  the  goods  as  **  released, "  and 
>,t  a  reduced  rate,  was  Inserted  In  the  bill 

^  lading,  or  was  known  to  the  last  cu- 


riei*.  antll  after  that  carrier  badcompleted 
the  transportation,  and  imld  the  back 
charges.  So  far  as  appears,  no  way-bill 
or  frelght-Ilat  which  came  forward  with 
the  goods  indicated  such  a  contract,  or 
any  reduced  rate  of  freight.  Under  tbeae 
clrcamatancea,  to  hold  all  parties  to  the 
bill  of  lading,  and  to  the  Implications  of 
law  arising  upon  it,  wonld  be  fair,  at 
least,  to  the  consignee.  Construed  With 
no  reference  to  extrinsic  evidence,  the  bill 
of  lading  certainly  Imports,  not  a  •'re- 
leased "  or  reduced  liability  on  the  part  of 
the  carrier,  but  the  strict  liability  which 
the  law  impoaes  npon  common  caniera 
as  such.  To  escape  that  liability,  had  the 

fEOods  been  damaged  or  destroyed  wblle 
n  transit  over  Its  road,  the  last  carrier 
would  not  have  been  allowed  to  set  up 
the  parol  contract  made  between  the  ship- 
per and  the  first  carrier.  On  the  other 
hand,  the  bill  of  lading  being  silent  as  to 
the  rate  of  freight,  the  law  ImpneH  an  un- 
dertaking to  pay  at  the  nsual  and  ordi- 
nary rate.  So  strong  is  this  Implication 
that  there  Is  good  autboril^-  for  saying 
that,  to  rebut  or  vary  It,  parol  evidenceof 
an  exprees  contract  fixing  a  lower  rate  Is 
not  admlaaible.  Railroad  Co.  v.  Wilson. 
1191nd.859,  21  N.  E.  Rep.  841.  Though 
the  bill  of  lading  omits  to  specify  either 
a  rate  or  an  aggr^ate  amount  as  agreed 
npon.  It  bears  an  affirmative  Indication 
that  the  rate  contemplated  was  not  the 
reduced  rate  applicable  to  ~  released  **  ship- 
ments; for  the  sum  prepaid  was  more 
than  that  rate  would  yield,  and  the  pre- 
payment was  expressed  to  be  "on  ac- 
count. "  These  words,  "  on  account, "  seem 
naturally  to  Import  partial  payment,  as  op- 
posed to  paymentinfuU.  Tested  bythe  or- 
dlnai-y  rate,  the  pre-payment  waa  but  par^ 
tial  payment;  tested  by  the  reduced  rate. 
It  was  overpayment.  To  which  rate  It 
should  be  referred,  as  against  a  party  who 
acted  without  notice  of  any  outside  stip- 
ulation, admits  of  no  reasonable  doabt. 

The  evidence  is  express  and  uncontro- 
verted  that  between  the  first  carrier  and 
the  last  there  was  no  contract  relation. 
This  means,  as  we  construe  It,  that  then 
was  no  arrangement  or  onderatandtng 
by  which  they  were  connected  as  common 
or  Join  t  contractors  In  the  business  of  trans- 
portation, but  each  conducted  business 
on  separate  account,  and  Independently 
of  the  other.  It  would  fullowthat  neither 
had  Implied  authority  from  the  other  to 
make  contracts  In  Its  behalf.  The  resalt 
would  be  that  the  first  carrier  was  not 
the  agent  of  the  last,  but  of  the  shipper. 
Briggs  V.  Railroad  Co.,  0  Allen,  246;  Pat- 
ten V.  Railroad  Co.,  29  Fed.  Rep.  690;  Price 
V.  Railway  Co.,  (Colo.)  21  Pac.  Rep.  188; 
Potts  V.  Railroad  Co.,  (Mass.)  8  Amer.  ft 
Eng.  R.  Cae.  424:  Bird  RaUroad  Co.,  72 
Ga.  655.  The  right  of  the  last  carrier  to 
pay  the  charges  of  previous  carriers,  and 
hold  the  goods  for  reimbursement,  as  well 
as  fur  his  own  share  of  the  freight  earned, 
la  undoubted.  Hutch.  Carr.  §  478  ;  2  Ror. 
R.  R.  1263;  Schonler,  Bailm.  {  610;  Knight 
V.  Railroad  Co.,(  R.  I.)  9  Amer.  ft  Eng.  P.. 
Caa.  90.  It  would  aeem  that  the  right  rests 
on  the  theory  that  each  successive  carrier 
Is  an  agent  of  the  consignor  or  consignee 
to  make  such  advances.  &hoaler,J3allm. 
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\  GIO.  That  the  ctaarRes,  It  vithln  the  oiv 
uinary  rates,  and  apparently  regular,  ure 
not  cut  down,  nor  the  right  tu  hold  the 
goods  defeated,  by  the  mlBtake  or  omle- 
Blon  of  a  previous  Independent  carrier,  ol 
which  the  last  carrier,  without  fault  or 
negligence  on  his  part,  baa  no  notice,  see 
Wolf  T.  Hough.  22  Kan.  660;  Wells  r. 
Thomas,  27  Mo.  17;  Schneider  t.  Evans,  25 
Wis.  241;  Crossan  r.  Railroad  Co.,  149 
Mass.  19C,  21  N.  £.  Rep.  867  :  2  Ror.  R.  R. 
1263;  Schooler,  Bailm.fi  610;  Railroad  Co. 
T.  Marsh,  57  lud.  606;  Express  Co.  t. 
Shoop,  86  Pa.  St.  826.  Under  the  facts  of 
the  present  case,  it  is  manifest  that  the 
Georgia  ReJIroad  Company  was  wholly 
without  fault  or  negligence  In  paying  the 
back  charges  which  came  forward  with 
the  goods.  In  transporting  the  goods  over 
its  own  Unea8*'unrelea8ed  "freight,  and  In 
demanding  reimbursement  and  compenea- 
tion  accordingly.  It  had  the  right  to  hold 
the  goods,  and  was  ander  no  duty  to  de- 
liver them  to  the  consignee  withnnt  the 
payment  of  its  demand  In  full.  The  whole 
case  is  an  error.  There  can  be  no  recov- 
ery, and  to  discuss  separately  the  errors 
assigned  would  accompliBb  nothing.  Judg- 
ment reversed. 


Wbstbbn  ft  a.  B.  Co.  v.  Takvitbb. 
iSuprvme  Comt  eg  Oeorvio.  Key  7,  1890.) 

KaSTEB  AITD  SSBTAlfT— PbSSOIUI.  IltJDBIXS— 

Nbouobkcb. 

1.  In  an  aoUon  by  a  brakeman  for  personal 
injuries  saflraed  in  ocmplliu'  can,  oaasea,  as  al- 
leged, by  the  engineer't  negugenoe  in  baoUng  up 
the  oars,  there  la  no  iswunption  negllgeiiee 
against  the  oompany,  mileiB  plaintiff  peeves  tiiat 
he  was  wlthont  fault. 

S.  CodeOa-ISOSSfprovideathat  railroad  com- 
psnies  abail  be  liable  for  damage  done  "by"  any 
person  in  their  employment  ana  serrioe.  Htio, 
that  it  was  error  to  ouarge  that  the  company  was 
liable  for  damage  done  "to"  any  person  m  iu  em- 
ployment. 

Error  from  superior  court,  Whitfield 
county;  Milnsb,  Judge. 

The  facts  set  out  In  the  official  report 
referred  to  in  the  opinion  are  as  follows: 
Plaintiff  was  a  brakeman  on  a  freight 
train  which,  on  the  day  of  the  accident, 
was  behind  time;  and,  there  being  some 
switching  to  do  at  a  station,  pT»]ntlD 
was  ordered  by  the  conductor  to  hurry  np 
about  the  coupling,  and  while  attempting 
to  wake  a  coupling  the  engineer  backed 
up  rapidly,  and  plaintiff  was  Injured. 

McCmbjt*  for  plalntlfl  in  error. 
W,  K.  Moore,  for  defendant  In  error. 

SiMUONB,  J.  1.  Vandiver  sued  the  rail- 
road company  for  damages  which  he  al- 
leged in  his  declaration  that  he  had  sua- 
toined  by  reason  of  the  negligence  of  the 
employee  of  the  company,  while  he  was 
coupling  cars.  The  Jury  returned  a  ver- 
dict in  fala  favor,  the  company  made  amo- 
tion for  a  new  trial,  which  was  overruled 
by  the  court,  and  the  company  excepted. 
One  of  the  grounds  taken  in  the  motion 
for  a  new  trial  was  that  thecnurt  erred  In 
i^argtng  the  Jury  as  follows:  "A  rail- 
road company  shall  be  liable  for  all  dam- 
ages done  to  stock  by  the  running  of  the 
locomotlye  and  cars,  or  tor  damage  to 


any  person  in  the  employmcoit  of  the  com- 
pany, unless  they  prove  that  they  used  all 
ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  ail  cases  being 
against  the  company."  We  think,  under 
the  facts  of  this  caee,  that  the  court  erred 
In  giving  this  charge  to  the  Jury.  It  will 
be  seen,  by  rderence  to  the  facts  aa  set 
out  in  the  official  report,  that  the  plain- 
tiff was  an  employe  of  the  company,  and 
that  he  claimed  to  have  been  injured  by 
the  negligence  of  the  other  servants  of  the 
company,  while  oigaged  in  coupling  cars. 
Under  these  circumstances,  we  do  not 
think  that  the  court  should  have  given 
the  charge,  which  seems  to  .be  partly  in 
the  language  used  In  section  8038  of  the 
Code.  Whenever  an  employe  is  connected 
with  the  act  which  Injures  him,  the  pre* 
sumption  is  not  against  the  company,  as 
this  charge  seems  to  Imply.  When  be  Is 
connected  with  the  act  he  must  prove  that 
he  is  without  fault,  before  the  presump- 
tion against  the  company  arises.  In  the 
case  of  Railroad,  etc.,  Co.  v.  Kelly,  58  Ga. 
US.  this  court,  In  dlBcussing  this  question, 
said:  "We  think  that  In  this  case,  Inae- 
much  as  this  employe,  this  plaintiff,  was 
engaged  with  other  employes  of  the  com- 
pany about  the  coupling  of  the  cars,  he 
cannot  invoke  the  presumption  of  neg- 
ligence against  tbe  company,  and  of  fault- 
lessneea  in  himself,  as  a  passenger  could 
do,  or  as  an  employe  could  do  who  was 
hurt  by  other  employee  In  matters  with 
which  he  was  wholly  dlseonaected.  For 
Instance,  an  employe  Is  engaged  to  sweep 
the  cars,  to  wait  on  passengers,  to  keep 
the  baggage,  check  it,  etc.,  etc.,  and  has 
nothing  to  do  with  the  management  of 
the  running  of  the  cars.  By  the  negligence 
or  fault  of  the  conductor  or  engineer  In 
running  the  cars,  he  Is  hurt,  we  bold 
that  he  Is  upon  the  footing  of  a  passenti^r, 
and  every  presnmptlott  is  against  thecom- 
pany,  and  that  he  is  without  fault,  Just 
as  It  would  be  in  case  of  a  passenger.  But 
if  tbe  conductor  or  engineer,  who  togeth- 
er control  the  running  of  the  cars,  sue 
the  company  for  damage  occasioned  by 
running  thecara,thepreeumption  that  the 
plaintiff  was  without  fault  and  that  tbe 
company  was  negligent  would  not  arise. 
In  such  case  tbe  engineer  must  show  him- 
self without  fault,  U  be  sue,  and  then  the 
presumption  would  be  that  the  conductor 
was  negligent,  and  It  would  be  for  tbe 
company  to  rebut  It.  or  lose  the  ease.  In 
short.  It  Seems  to  us  absurd  to  allow  a 
man  to  presume  himself  faultless,  and  oth- 
ers negligent,  when  all  were  concerned  In 
the  business  that  brought  about  the  ca- 
tastrophe that  hurt  him."  In  the  case  of 
Railroad  v.  Sears,  59  Ga.  436,  It  was  held 
that  "the  presumption  of  law  that  the 
plaintiff's  husband,  being  an  employe  of 
the  road,  is  without  fault,  arises  only 
when  he  is  disconnected  with  duties  about 
the  particular  business  which  resulted  In 
his  hurt ;  if  he  himself  was  engaged  In  the 
very  act  which  resulted  In  his  death  no 
such  presumption  will  arise,  but  the  ooaa 
is  upon  the  plaintiff  to  show  either  that 
her  husband  was  without  fault,  or  that 
tbe  company's  other  employes  were  at 
fault,  before  tbe  odos  is  shifted  on  the 
company  to  defend."  See  also  Railroad 
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Co.  V.  Kenney,  SB  Oa.  486;  Railway  Co. 

Barber,  71  Oa.  644;  Railroad,  etc.,  Co. 
T.  Small.  SO  Ga.  519,  6  S.  E.  Bep.  794. 
Therefore 'the  court  erred  when  becharged 
the  Jury  that  the  prefiumption  In  all  canee 
was  aKatnst  the  company. 

Besides,  the  court  seemed  to  have  at- 
tempted to  give  section  80S3  of  the  Code  lu 
this  charge.  That  section  declares  that 
**a  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  stock,  or 
other  property,  by  the  raunlng  of  the  lo- 
comottrea  or  care,  •  •  •  or  for  dam- 
age dfme  by  any  person  In  the  employ- 
ment and  service  of  aach  company,  ^  etc. 
The  judge  la  his  charge  made  It  read  that 
the  company  should  be  liable"  for  damage 
to  any  person  In  the  employment  of  toe 
company,"  which  was  Insisted  upon  here 
as  another  error  In  the  charge.  We  think 
the  exception  Is  well  taken.  The  aubstf- 
totlon  of  the  preposition  "to"  for  "by" 
changes  the  whole  meaning  of  the  section. 
This  section  of  the  Code  Intended  to  make 
railroads  liable  for  any  damage  done  by 
running  of  the  cans,  ett^.,  or  for  damage 
done  by  any  person  In  the  employment  of 
aaid  railroad,  and  not  for  damage  done 
to  ai^  person  In  Its  employment. 

2.  There  Is  no  error  In  the  other  charges 
complained  of  In  the  motion  for  a  new 
trial,  when  taken  In  connection  with  the 
whole  charge.  Judgment  reversed. 


Frra  et  a/,  v.  Black  Ordinary. 
(8upnme  Court  of  Oeorgta.  May  7,  1890.) 
Atpkals  tbom  Court  of  OBoncART — Bxbodtobb 

— lllIlSHU«AOSllBNT. 

X.  Prohibition  is  the  proper  remedy  to  prevent 
tho  ordinary  trom  prooeeaing  further,  pending  an 
appeal  from  that  oourt  to  the  snperior  oonrt 

9.  Appeals  by  affldavlti  in  forma  pauperis 
may  be  taken  from  ludgmeuts  rendered  by  the 
omurt  of  ordinary  since  section  862S  of  the  Code 
was  amended  by  the  act  of  1879. 

8.  The  amending  actof  ISTfldescribes  both  the 
law  amended  and  tne  alteration  made  sufBcient- 
ly  to  satisfy  the  ctmatitatlonal  requirement  on  that 
subject 

4.  Whan  an  exeontor  is  proceeded  against  un- 
der section  3447  of  the  Code  for  mismanagement, 
he  ia  required  to  show  cause  apeoifloaily  "why he 
ahoold  not  give  bend  uid  aecurlty  for  toe  ftiithful 
execution  of  his  trust:"  whereas  the  citation  oon- 
templated  by  section  is  to  answer  to  such 
charge.  The  proceeding  In  the  present  case  was 
under  tbe  former  section,  not  ander  the  latter. 
Consequently  the  proTiao  in  section  8611,  requir- 
ing bcmd  and  security  to  be  given  la  order  tor  an 
appeal  to  operate  as  a  sitpersedetM,  does  not  ap- 
ply. 

(SyUatma  by  the  Court.} 

Error  from  superior  court,  Gordonconn- 
ty:  MiLNGR,  Judg?. 

J.  C.  FaiD,  E.  J.  Klker,  and  R.  J.  A  J.  Me- 
Camy,  (or  plalntllfe  In  error.  W.K.Afoore 
and  T.  C.  MUner,  for  defradant  In  error. 

Bi.ECKLET,  C.  J.  The  ordinary  Issued  a 
rule  Disi,  directed  to  the  executors  of  J.  M. 
Flte,  reciting  that  they  had  been  guilty  of 
mismanaging  the  estate  of  their  testator 
in  certain  specified  particulars,  and  order- 
ing thattheyahow  cause"  why  they  should 
not  give  security  for  the  execution  of  said 
J.  M.  FIte's  wlU.**  They  answered  the 
rnle,  and  after  a  taeailog  in  term  the  or^ 


dlnary  passed  an  order  requiring  thinn  to 
glre  bond  and  secarlty  in  the  tram  of  910,- 
000  by  a  given  day,  and  that  on  tbelr  fut- 
ure to  do  so  a  further  order  be  taken 
revoking  their  letters  testamentary.  The 
executors  entered  an  appeal  to  tbe  superi- 
or court  /n  forma  panpeiin.  Pending  this 
appeal,  the  ordinary,  conformably  to  the 
order  appealed  from,  passed  another  order 
hi  term,  reciting  the  failure  to  give  bond 
and  security  aa  required,  and  adjudging 
that  the  letters  testamentary  be  reviiked. 
From  this  order  also  the  executora  entered 
an  appeal  to  the  superior  court  in  Utrtna 
pauperis.  Pending  both  these  appeals, 
the  ordinary  ordwed  that  citation  issue 
and  be  published  lu  terms  of  the  law,  re- 
quiring all  persona  interested  to  show 
cause  at  the  following  January  term  of 
hie  court  why  admlnlatratJon  do  boats 
Don  with  the  will  annexed  on  said  CHtate 
should  not  be  vested  In  John  Ulll.  public 
administrator  of  the  county,  or  some  oth- , 
er  fit  person.  The  executors  petitioned 
the  superior  court  for  unorder  prohibiting 
the  ordinary  from  proceeding  further  "  till 
the  disposition  of  said  cases  so  appealed 
to  the  superior  court.  *  This  petition  was 
beard  by  the  Judge  of  the  superior  court 
on  tbe  6th  of  January,  1890,  and  the 
application  was  denied,  upon  the  ground 
that  "under  the  facts  set  out  In  the  certi- 
fied record  exhibited  to  movants*  petition 
there  had  beeu  no  valid  appeal  taken  from 
tbe  decision  of  the  ordinary  upon  his  order 
revoking  the  letters  testamentary  of  mur- 
antB,  they  having  no  right  to  appeal  from 
said  decision  by  tlKnganaffldavlt  in  forma 

gauperis,  aa  they  had  done,  and,  there 
eing  no  valid  appeal  entered,  there  was  a 
vacancy  In  the  representation  of  said  es- 
tate, aod  the  ordinary  had  tbe  right,  and 
it  was  his  duty,  to  flit  said  vacancy  by  ap- 
pointing an  administrator."  The  error 
assigned  Is  in  refusing  the  writ  of  prohibi- 
tion. No  point  was  made  in  the  argu- 
ment aa  to  the  form  of  the  prayer,  which, 
no  doubt,  is  defective;  but  the  prayer  Is 
amendable.  Pealing  with  the  case  upon 
Its  merits,  we  are  to  determine  whetha" 
the  law  as  applied  to  the  facts  would  ^ti- 
tle the  excutors  to  awrit  of  prohlblliun. 

1.  Mr.  High,  in  his  treaties  on  Extraor^ 
dlnary  Legal  Remedies.  S  789,  says :  **  Pro- 
hibition Is  the  appropriate  remedy  pend- 
ing an  appeal  from  an  Inferior  to  a  superi- 
or court  to  prevent  the  former  from  ex- 
ceeding Its  Jurisdiction  by  attempting  to 
execute  tbe  Judgment  appealed  from." 
For  this  position  he  cites  State  r.  Judge, 
21  La.  Ann.  785,  and  State  t.  Judge,  34  Da. 
Ann.  698.  See,  also,  State  v.  Judge.  26  La. 
Ann.  113;  State  v.  Judge,  2S  La.  Ann.  162. 
These  cases  are  In  point,  and  sustain  tbe 
text;  but,  apart  from  their  authority,  we 
think  the  position  sound  on  principle,  for, 
**  the  office  of  the  writ  of  prohibition  in 
thifl  state  Is  to  restralnsubordlnateconrts 
and  Inferior  JndlciaJ  tribunals  from  exceed- 
ing their  Jurisdiction,  so  that  each  tribu- 
nal shall  confine  Its^f  to  the  exercise  of 
those  powers  with  which,  under  tbe  con- 
Btitution  and  laws  uf  the  state.  It  has 
been  Intrusted."  Doughty  v.  Walker.  54 
Qa.  696;  Code,  §  8209a.  Theee  executora, 
pending  their  appeals  In  the  superior 
court,  could  resort  to  no  remedy  save  this 
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writ  to  prevrait  the  ordlnaiy  from  treat 
Ing  bla  own  judgment  au  final,  and  going 
on  to  execute  the  same,  as  be  was  pro- 
ceeding to  do,  by  appointing  an  admlnia- 
trator     Aoois  iioo  with  the  will  annexed. 

2.  It  f6  contended,  however,  that  the  ap- 
I»eslB  were  not,  and  conld  not  be,  duly  en- 
tered without  first  paying  all  costs  that 
had  accrued,  and  giving  bond  and  securi- 
ty to  the  ordinary  lor  such  further  costs 
aa  might  accrue  by  reason  of  the  appeal, 
thus  complying  with  section  8624  of  the 
Code.  This  point  would  certainly  be  well 
taken  were  It  not  tor  the  amending  act  of 
September  31. 1879,  (Acts  ]878-79,p.  66 ;)  tor 
prior  to  that  act,  aa  ruled  by  this  court  In 
.Adams  T.  Beall.  AO  Oa.  825,  compliance 
with  section  862«  would  be  indispensable. 
It  was  donbtleaa  to  meet  this  decision 
that  the  amending  actwaa  passed.  Read- 
ing section  8628  as  enlarged  by  this 
amending  act.  It  now  reads  aa  follows : 
"When  any  party,  plaintiff  or  defendant, 
In  any  antt  at  law,  (or  proceetUng  in  the 
court  of  ordinary.)  shall  be  unable  to  pay 
costs  and  give  security  aa  hereinbefore 
required.  If  such  party  will  make  and  file 
an  affidavit  In  writing  that  he  ts  advised 
and  belieTes  that  he  has  sood  cause  of  ap- 
peal, and  that  owing  to  bis  poverty  he  Is 
unable  to  pay  the  costs  and  gUre  the  secu- 
rity required  by  law  In  cases  of  appeal, 
such  party  shall  be  permitted  to  enter  an 
appeal  without  the  payment  of  costs'or 
giving  security  aa  hereinbefore  required. " 
There  can  be  no  doubt  that  the  object  of 
the  amendment  was  to  enable  parties  lltl- 

gatlng  In  the  court  of  ordinary  to  appeal 
I  /brma  pauperis,  Just  as  litigants  in  oth- 
er coorta  are  enabled  to  do.  Theaffido- 
Tita  made  by  thene  executors  are  In  the 
terms  required  by  the  section  of  the  Code 
Juat  recited.  The  amendment  of  that  sec- 
tion modlflen  the  sweeping  terms  of  tbe 
Bucreedlng  section,  for  It  could  not  have 
been  the  Intention  of  the  legislature  to 
give  the  right  of  appeal  tn  forma  pa  nperla, 
and  still  require  the  payment  of  costs  and 
Sivtng  of  bond  and  security  In  all  cases  In 
the  eonrt  of  ordlnaty,  but  only  In  eases  In 
which  tbe  requisite  affidavits  to  appeal  fo 
fyrm»  puaperla  might  not  be  made.  Such 
was  the  caae  of  Hickman  v.  Hickman,  74 
Ga.  401.  the  transcript  of  the  record  In 
which  we  hare  examined,  and  find  that  tbe 
executor  appealing,  Instead  of  making  an 
affidavit  Id  tbrma.  pauperis,  entered  hts 
appeal  In  these  terms :  "And  now  comes 
the  def^dant  A.  C.  Hickman,  Jr.,  extr., 
and.  being' dlneatisfled  with  the  Judgment 
rendered  in  the  above  case,  as  a  matter  of 
right  enters  this  his  appeal  from  said  Judg- 
ment within  four  days  from  the  rendition 
of  said  Judgment,  that  said  caae  may  be 
transferred  to  tbe  next  superior  court  of 
aaid  county.  This  Januanr  eth,  1882.  A. 
C.  Hickman,  Jr.,  Extr."  Of  course,  such 
an  appeal  was  insufllcient.  It  was  dis- 
missed by  tbe  superior  court,  and  the 
Judgment  dismissing  It  was  affirmed  by 
this  court. 

8.  But  the  amending  act  of  1879  was  at- 
tacked In  argument  here  as  Invalid  for 
want  of  eontormlty  to  the  constitution, 
wldeb declares:  "no  law  or  section  of  the 
Code  aball  be  amended  or  repealed  by  mere 
retenmee  to  Its  title,  or  to  the  number  of 


the  section  of  the  Code,  but  the  amending 
or  repealing  act  shall  distinctly  describe 
the  law  to  be  amended  or  repealed,  as  well 
as  the  alteration  to  be  made.  **  Article  8. 
9  7,  par.  17.  To  bring  this  question  Into 
clear  light,  both  the  title  and  the  body  of 
the  act  of  1879  are  here  presented  verfta- 
tlmx  "An  act  to  amend  section  8623  ol  the 
Code  of  1878,  by  adding  after  the  words  'in 
any  suit  at  law,'  In  the  second  line  there* 
of,  the  words  *  or  proceeding  In  the  court 
of  ordinary.'  Section  1.  Be  It  enacted  by 
the  general  assembly  that  from  and  after 
the  passage  of  this  act  section  8028  of  tbe 
Code  or  1878,  which  provides  for  appeals 
2d  ibrnta  pauperis,  be  amended  by  adding 
after  the  words  'In  any  suit  at  law,' tai 
the  second  Hue  thereof,  the  words  *  or  pro- 
ceeding In  the  court  of  ordinary.'  Sec.  >. 
That  all  laws  and  parts  of  laws  In  conflict 
with  this  act  be,  and  the  same  are  hereby, 
repealed.  **  Certainly  this  Is  a  very  doubtful 
compliance  with  the  requirement  of  the 
constitution.  The  description  of  tbe  law 
to  be  amended  Is  very  brief,  but  still  it  la  a 
description  by  something  more  than  a 
mere  reference  to  the  section  of  tbe  Code, 
for  the  act  says  that  the  section  provides 
for  appeals  in  forma  pauperis,  and  this  Ui 
what  the  section  does  provide  tor.  The 
alteration  la  also  described.  It  coiutsta  of 
adding  the  words  or  proceeding  In  the 
suit  of  ordinary"  to  the  words  "In  any 
court  at  law,  "In  the  second  line  of  the  sec- 
tion. The  description,  though  brief,  Is  dla< 
tlnct,  as  far  as  It  goes;  and  while  we  hare 
grave  doubt  of  Its  sufflciency,  we  are  not 
prepared  to  bold  that  It  Islnanfflclent.  In- 
deed, we  are  convinced  that  this  part  of 
our  statute  law  as  It  now  stands  Is  as 
clear  and  certain  as  the  great  mass  of  the 
statute  law  of  the  state.  Nothing  Is  re- 
quired to  understand  fully  the  effect 
wrought  upon  the  section  amended  by  the 
amending  act  but  reading  the  two  to- 
gether with  ordlnaryattentlon.  Were  the 
requirements  of  our  constitution  like 
those  of  some  of  tbe  constitutions  referred 
to  by  Cooiey-  and  Stlmson,  this  amend- 
ment could  not  be  upheld.  Cooiey.  Const. 
Llm.*16l,and  notes;  Stlm.Amer.8t.  Law, 
S  808.  But  our  constltutlun.  it  will  be  ob- 
served, requires  only  description, not  tran- 
scription ;  and  while  the  description  must 
be  distinct,  then'  ts  no  requirement  that  It 
shall  be  lengthy  or  extended.  Under  the 
rule  that  no  statue  Is  to  be  upturned  on 
mere  doubt,  we  hold  that  the  amending 
act  Is  constitutional. 

4.  The  next  qnestion  is  whether  the  ap- 
peals eaapended  the  Judgments  api^ealed 
from,  and  on  this  question  we  are  free  from 
all  doubt;  for  the  proceerllng  against  the 
executors  was  under  section  2447  of  the 
Code,  and  not  under  section  2511.  This 
will  be  seen  from  comparison  of  the  two 
sections  with  the  rule  nisi,  by  which  the 
proceeding  was  commenced.  Section  2447 
is  as  follows :  **  An  executorle  not  required 
to  give  bond  on  qualification,  but  the  or- 
dinary, on  his  own  motion,  or  upon  the 
representation  of  any  person  In  Interest 
that  an  executor  Is  mismanaging  the  es- 
tate, or  Is  about  to  remove  It  without  the 
state,  may  require  such  executor  to  show 
cause  why  he  should  not  give  bond  and 
security  for  the  faithful  execution  of  his 
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trust,  and,  on  failare  to  give  bond  wbrai 
and  aa  required,  the  ordinary  may  revoke 
blB  lettera,  and  appoint  another  repre- 
Bentatlve  for  the  estate.  The  executor 
who  faaa  given  bond  ahall  stand  on  the 
same  looting,  and  be  liable  to  alt  the  rules 
and  r^nilatlona  hereinafter  prescribed  in 
reference  to  the  bonds  and  sureties  of  ad- 
ministrators.*' Andsection25n  Is  in  these 
words :  "  Whenever  the  ordinary  knows, 
or  Is  Informed  by  any  persons  having  any 
Interest  In  the  ^tate,  tnat  the  administra- 
tor wastes  or  in  any  meamer  roismanages 
the  estate,  or  that  he  or  hla  sureties  are 
likely  to  become  insolvent,  or  that  be  re- 
fuses or  falls  to  make  returns  as  required 
by  law,  or  that  for  any  reason  he  Is  unfit 
for  the  trust  reposed  In  blm,  he  shall  cite 
such  administrator  to  answer  to  such 
charge  at  some  regular  term  of  the  court, 
and  upon  the  h&arlng  of  his  return  the  or- 
dinary may.  In  his  discretion,  revoke  the 
letters  of  administration,  or  require  addi- 
tional security,  or  pass  socb  other  order 
asinhis  Judgment  is  expedient  under  the 
circumstances  of  each  case.**  It  will  be 
noticed  that  both  sections  treat  of  mis- 
management, but  theformer  alone  provides 
lor  requiring  the  executor  to  show  cause 
why  he  shall  not  give  bond  and  security 
tor  the  talthlul  execntloa  of  his  trust, 
whereas  the  latter  requires  the  adminis- 
trator to  be  cited  to  answer  to  the  charge, 
whatever  It  may  be,  against  him.  The 
rule  n/iS/,  in  the  present  case,  did  not  cite 
the  executors  to  answer  any  charge,  but 
to  show  cause  why  they  should  not  give 
security  for  the  execution  nl  their  testa- 
tor's will.  Manllestly.  therefore,  the  pro- 
ceeding was  under  the  former  section,  and 
not  under  the  latter.  Hence  the  proviso 
in  section  8611  does  not  apply,  that  pro- 
viso being  that  "whenever  an  appeal  shall 
be  taken  from  a  decision  of  the  ordinary 
made  under  section  2511  of  this  Code,  such 
appeal  shall  not  operate  as  a  supcraedeaa 
nniess  the  executor  or  administrator  shall 
first  give  a  good  and  sufficient  bond,  pay- 
able to  the  ordinary  and  his  successors  In 
office, In  such  sum  as  the  ordinary  may  re- 
quire (not  exceeding  tho  amount  of  the  es- 
tate In  the  bands  of  the  administrator,) 
conditioned  to  pay  all  costs  and  damages 
that  may  accrue  to  the  estate  pending 
the  appeal. "  We  hold,  therefore,  not  only 
that  the  appeals  were  legally  entered,  but 
that  they  each  operated  as  a  sapentpdetia 
to  the  judgment  of  the  ordinary.  The  re- 
sult Is  that,  taking  the  facts  In  record  before 
us  as  true,  the  executors  were  entitled  to 
a  prohibition  to  restrain  the  ordinary  from 
procee<llng  further  pending  the  appeals, 
and  that  the  Judtre  of  the  superior  court 
errwl  in  not  making  the  proper  order  to 
that  end  atthe  hearing  ofthls  application. 
Judg  meat  reversed. 


WooLLEY  V.  Adams. 

(Supreme  Court  of  Oeorgia.   July  7,  1890.) 

Error  from  city  court  of  Cartersvllle; 
Neel,  Judge. 

J.  B.  Cony  era,  for  platntlff  in  error. 
Bakw  A  Bturtrurdt  (or  defendant  in  wror. 

Blandford,  J.  In  this  case  motion  for 
a  new  trial  was  made  upon  tbe  ground 


that  the  verdict  was  contrary  to  the  evi- 
dence and  contrary  to  law.  We  think, 
upon  a  lull  consideration  of  this  case,  and 
after  having  considered  all  the  evidence 
submitted  by  the  parties,  that  there  was 
sutflctent  evidence  to  euthorise  a  verdict, 
and  that  the  same  was  not  contrary 
thereto,  norcontrary  to  law,aiul  the  Judg- 
ment is  therefore  affirmed. 


BOWDOIN  V.  ROBEHTB. 

{^uipnme  Cmtrt  cf  Gwrgla.  July  T,  Ma) 
Forth  coMTJJO  Bom>— Bbsaoh— EviDnrGB. 
Defendant's  intestate  claimed  certain  goods 
which  had  been  levied  on.  and  save  a  "forthomn- 
ing  bond,"  oonditioned  that  the  goods  be  pn- 
dooed  at  the  time  and  place  of  sale  If  her  claim 
be  disallowed.  Aiter  her  death  ttw  claim  was 
diimissed.  In  an  action  iat  l»eaoh  of  the  bond, 
the  onlyeviaenceof  a  teeaohwaa  defendant's  tea- 
Umony  that  he  knew  nothing  about  the  goods. 
Held,  that  a  breach  oould  be  proven  only  byahow- 
]£g  that  tbe  property  was  advertised  for  sale,  and 
wus  not  produced  at  the  time  and  plaoe  provided 
tb«refor,  or  by  showlnff  that  the  property  had 
been  disposed  of  in  Uie  life-time  of  id  testate. 

Error  from  city  court  ol  Cartersvllle; 
Neel,  Judge. 
Stew&rt  dk  D&nlel  and  John  W.  Akia^  for 

ElalntlK  in  error.  A.  S,  Joboaoa,  tor  de- 
iodant  in  error. 

Blandfobd,  J.  The  defendant  In  error 
brought  his  action  against  the  plaintltl 
In  error  on  a  forthcoming  bond  given  by 
Mrs.  Huson  as  principal,  and  Crawford  as 
security,  for  the  forthcoming  of  Ave  bales 
of  cotton  which  were  levied  on  by  an  exe- 
cution from  the  superior  court  of  Bartow 
county  in  favor  of  W.  A.  Scandrette 
against  A.  J.  Cloud,  and  claimed  by  Mrs. 
Huson.  The  declaration  alleged  a  breach 
of  the  bond,  in  that  the  claim  was  dis- 
missed and  the  S.  f&.  ordered  to  proceed, 
and  tbe  property  claimed  was  not  forth- 
coming as  provided  by  tbe  bund,  the  de- 
fendants falling  and  refusing  to  produce 
the  property,  or  to  pay  the  amount  due 
on  the  bond.  Mrs.  Huson,  the  principal 
of  the  bond,  died  pending  the  claim ;  and 
her  administrator,  the  plaintiff  In  error, 
not  having  been  made  a  party,  the  claim 
was  dismiHsed.  The  only  evidence  relied 
upon  by  the  plaintiff  below  to  show  & 
breach  of  the  bond  wan  the  testtroonr  of 
Bowdoin,  the  administrator  ol  Mrs.  Ha- 
son,  who  testified  under  commlsslnn  that 
he  kn'^w  nothing  of  ttie  cotton  levied  on, 
or  what  had  become  of  It.  Alter  the  claim 
had  been  dismissed,  there  was  no  adver- 
tisement by  the  aheritf  for  the  sale  of  the 
cotton  levied  upon.  Thecourtheld  that  tbe 
defendant  in  error  was  entitled  to  recover. 
We  think  this  was  error.  In  onr  opinion, 
there  was  no  breaiA  of  tbe  bond  proven. 
The  administrator  ol  the  claimant,  Mrs. 
HuBon,  was  not  bound  to  know  what 
had  become  of  tbe  cotton  levied  on.  It 
had  never  been  In  his  possession.  He  did 
not  know  whether  It  bad  been  sold  or  in 
any  wise  disposed  of  by  bis  Intestate,  and 
he  was  not  bound  to  produce  the  cotton 
until  the  levy  had  been  duly  advertised. 
If  the  same  had  been  duly  advertised,  and 
the  property  levied  on  had  not  been  tortb- 
comlng  at  the  time  and  place  ol  sale,  tbea 
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this  would  hare  made  the  clatmaat  liable, 
or  her  entate  liable,  for  th9  non-prodnc- 
tlon  of  thecotton ;  and  It  mighttaave  been 
a  breach  of  her  bond  tor  which  her  estate 
would  be  liable.  The  rale  laid  down  by 
this  court  that,  when  property  which  has 
been  levied  un  has  been  sold  or  otherwise 
diBpoKed  of,  Bocb  sale  ordtsponltlon  will 
amount  to  a  breach  of  the  (urtlicomlng 
bond,  ( which  bund  prorlde^tor  the  llabti- 
tty  of  the  obllgora  In  case  the  property  la 
not  produced  at  the  time  and  place  of 
■ale,)  has  been  carried  as  fully  to  that  ex- 
tent, so  as  to  show  a  breach  of  the  bond, 
as  this  court  Is  wiUins  to  cu.  So  in  a 
CBMB  like  this,  where  the  administrator  of 
the  claimant  had  never  had  poeaeaelon  of 
the  property  levied  on,  and  knew  nothing 
of  the  same,  we  think  that  the  only  way 
In  which  to  establish  a  breach  of  the  bond 
was  for  the  officer  to  have  advertised  the 
property  for  sale,  and  to  have  shown  that 
the  property  was  not  torthcomhig  at  the 
-time  and  place  of  sale,  or  to  show  affirm- 
attvely  that  It  had  bean  disposed  of  In  the 
life-time  of  Intestate.  This  not  having 
been  done  In  this  cane,  we  are  of  the  opin- 
ion that  the  Judgmisit  of  the  conrt  below 
was  wrung,  and  should  bs  reversed 
Jndtpu^t  reversed. 


Natzoital  Bake  op  Nbwbbbbt  Good- 

UAN  et  a/. 
(Supreme  Court  ttf  South  CaroUna.  July  14 

1800.1 

HoMBBTBin  Kx»MPTioN— EntocnoN— CkWTt. 

1.  Under  Couat  8.  C.  art.  9,  i  82,  which  ex- 
emptB  from  sttaohment,  levy,  or  sale  to  each  head 
of  a  familT  a  homestead  not  ezceedinff  $1,000  In 
vatoe,  SDch  homestead  is  exempt  from  execution 
for  oosta  Incorred  la  «  mit  npcm  a  bond  execated 
before  the  omscltiitlon  went  Into  elBaet 

8.  Under  Oen.  Sl  S.  C.  |  6S5,  whlidi  reqslrea 
Ult  sberiff  to  pay  over  the  proceeds  of  any  real 
eetete  sold  by  aim  to  tbejudnnent  having  a  fvior 
Uen  tharetm,  on  execution  lOr  costs  In  snoh  suit 
was  properly  postponed  to  aa  exeentlon  for  costs 
issued  upon  a  prior  judgment. 

Appeal  from  common  pleas  dreait  conrt 
ctf  I^ums  county ;  Izlar,  Jndga 

Const.  B.  C.  art.  3,  fi  82,  exempts  from  at- 
tachment, levy,  or  sale  to  each  head  of  a 
family  a  homestead,  occupied  by  the  fam- 
ily, not  exceeding  $1,000  In  value,  (ien. 
St.  8.  C.  S  6H5.  requires  a  sheriff  to  pay 
over  the  proceeds  of  anysale  of  real  estate 
made  by  him  to  the  Jadgmmt  havlns  the 
prior  lien  thereon. 

Beoet  &  MeGowaa  and  L.  W.  StrnkbiBr 
for  appellants.  Saba'  A  OMweH^  lor  re- 
spondent. 

McOowAN,J.  Thefollowlngistheagreed 
statement  of  facts:  The  Bank  of  Newber- 
ry entered  Judgment  against  the  defend- 
ants for  $183.68,  on  October  1888.  at  a 
cost  of  $SiB.60.  Said  Judgment  was  found- 
ed on  a  promissory  note  dated  some  time 
In  the  year  1887.  Execution  was  duly 
lodged  October  2,  1R88.  On  October  2, 
18ft4.  B.  T.  Waldress  and  otherscommenced 
an  action  against  Samuel  Leaman  and 
others,  npon  a  trustee's  bond  executed  by 
the  said  Samuel  Leaman  to  H.  L..  Mc- 
Oowan,  as  commissioner  Jn  eqnl^.  on  Hay 
11, 1866.  for  settlement  of  the  estate  In 
T.lls.B.no.19— fiO 
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which  the  said  bond  was  gl  ven.  The  Judg- 
ment was  rendered  in  1888,  In  favor  of  the 
plaintiffs  gainst  Samuel  Ijeamaa,  orders 
Ing  said  Samuel  to  account  for  the  trusts 
estate.  Appeal  was  taken,  and  on  April 
24. 1889,  the  clerk  entered  Judgment  against 
Samuel  Leaman,  upon  Irregular  taxation, 
individually,  In  favor  of  the  plaintiffs  h> 
said  case  fur  the  costs  of  said  case  on  ap- 
peal, In  the  sum  of  $81,  upon  which  execu- 
tion was  duly  Issued  agaiost  Samuel  Lea- 
man. Also  in  said  case,  E.  F.  Waldrass  et 
al.  V.  Samuel  Leaman  and  others,  the 
clerk  taxed  and  entered  Judgment  against 
Samuel  Laaman  fur  the  circuit  costs,  v1ji.» 
the  sam  of  $79.10.  In  January,  1890,  the 
sheriff  of  Laurens  county  levlod  and  ad- 
vertised 243  acres  of  land  as  the  property 
of  thesald  Samuel  Leaman  under  the  Judg- 
ment ot  the  Newberry  bank,  and  sold  the 
same  on  sales-day  ot  February,  1890,  for 
the  sum  of  $160,  which  the  sheriff  hold* 
snbject  to  the  order  of  the  coart  as  to  lt» 
application.  The  said  land,  so  sold  by 
the  sheriff,  was  the  only  land  claimed  or 
owned  by  him  at  the  time  of  the  sale,  and 
the  salU  Samud  Leaman  Is  a  citizen  of 
this  state  and  the  head  of  a  family,  aud 
hits  been  for  20  years,  and  was  at  the  time 
ot  eald  sale  living  with  his  family  upt>o 
said  land.  The  Newberry  bank  ruled  the 
sheriff  for  not  applying  the  money  paid  for 
the  land  npon  tbelr  Judgment ;  and  Jndge 
IS1.AR,  after  argament,  ordered  the  shentf 
to  apply  the  money  to  the  Indginent  of  the 
bank.  From  this  order  E.  F.  Waldrass 
and  otbers,  holding  the  execution  forcosts 
against  Leaman,  appeal  to  this  court  np- 
on the  following  grounds:  "(1)  Because 
bis  honor  erred  In  holding  that  the  Judg- 
ment of  the  Bank  ot  Newberry  had  a  prior 
lien  on  the  land  of  Samuel  Leaman,  sold 
by  the  sheriff,  and  was  entitled  to  the  pro- 
ceedsof  sale,ln  preference  to  all  other  Judg- 
ments. (2)  He  erred  in  not  holding  that 
the  Judgments  of  Waldrass  and  otherSt 
entered  April  29. 1889,  were  the  arst  lien  on 
the  land,  and  are  enUtled  to  the  iffoceeds 
tn  preference  to  all  other  Judgments 
agaJnet  Samuel  Leaman.  (8^  In  not  hold- 
ing that  the  land  sold  by  the  sheriff  was 
'exempt' as  to  the  homestead  of  Leaman 
from  attachment,  levy,  and  sale  under  the 
Judgment  of  the  bank,  and  did  not  exceed 
in  value  $1,000.  (4)  In  not  holding  that 
the  execution  ot  the  bank  conld.  In  no 
event,  reach  the  whole  of  the  proceeds  o! 
sale,  but  only  that  portion  of  the  pro- 
ceeds ot  sale  as  the  real  value  of  the  land 
was  In  excess  of  $1,000.  (5)  In  not  hold- 
ing that  the  Judgments  of  Waldrass  et  al. 
were  founded  on  an  obligation  prior  to 
1868,  and  that  the  sale  of  the  land  conld 
be  referred  to  the  executions  issu«N3  there- 
in. (6)  In  not  holding  that  upon  the 
agreed  statement,  and  In  the  absence  ot 
evidence  tu  the  contrary,  the  bid  of  sncb 
land  sold  at  public  outcry  represented  the 
real  value  of  said  lands,  and  the  Judg- 
ments of  Waldrass  et  al.  were  entitled  to 
the  whole  of  such  proceeds, "  etc 

The  execution  of  the  bank  was  entere<l 
in  the  sheriff's  office  on  October2.18S8,an<l 
those  ot  Waldrass  on  April  29. 1889,  so  that 
the  execution  of  the  bank  was  the  oldest. 
If  there  was  nothlngrtse  In  the  matter.  It  l«» 
elear  thatlt  wasthedutyolthesberUtto 
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apply  the  proceeda  ot  sale  to  the  execa- 
tlon  of  the,  bank.  See  Bectlon  686  of  the 
General  Statutes.  It  appears,  however, 
that  the  executions  ot  Waldrase  arose  out 
of  a  proceeding  to  enforce  an  obligation 
which  antedated  the  convtltiitlon.  (1868,) 
and  It  was  Instated  that  these  ezecatlons 
were  not  sabject  to  the  debtor's  right  of 
homestead  In  theland  sold ;  that,  althongh 
the  liability  was  nut  fixed  nntll  judgment 
was  recovered,  yet  the  date  of  the  obliga- 
tion on  which  it  was  founded  must  be 
takm  as  the  test  ot  its  entry  in  respect 
to  the  debtors*  right  of  homestead.  See 
De  La  Howe  v.  Harper,  S.  G.  472.  Bat  It 
farther  appears  that  the  executions  ot 
WaldrasB  were  entered  upon  costs  taxed  la 
the  circuit  and  supreme  court,  by  the 
proper  taxing  ofDcer,  the  clerk,  and  the 
qnestlon  really  is  whether  tax  costs  in- 
carred  in  a  litigation  after  the  adoption 
of  the  constitution  must  be  considered  as 
having  reference  back  to  the  date  of  the 
obligation  in  contention,  and  to  have.  In 
res  pert  to  homestead,  all  the  qualities  of  a 
direct  Judgment  on  the  obligation  itself. 
No  direct  autboritynpon  the  precise  point 
was  cited,  but  npon  general  principles  we 
cannot  take  that  view.  Costs  are  parely 
statutory.  They  are  defined  to  be  "  the 
necessary  expenses  Incarred  by  the  parties 
In  the  prosecution  or  defense  ot  an  action- 
or  process  at  law  or  In  equity. '  Costs  are 
Incident  to  the  recovery,  and  at*  no  part 
of  the  rell^  sought.  They  do  not  become 
a  debt  till  Judgment  Is  rendered,  and  there- 
tore  a  discharge  In  bankraptcy,  pending 
the  determination  of  a  snlt,  does  not  re- 
lieve the  bankrupt  from  paying  them, 
etc.  See  4  Amer.  ft  £ng.  Bnc.  Law,  S18, 
and  nnmerons  aothoritles  In  notes.  The 
Judgment  of  this  court  Is  that  thejndg- 
mmt  of  the  eirenlt  eonrt  be  afDrraed. 

BiHFSOK,  C.  J.,  and  MoItbb,  J.,  eonenr. 


Bdbmkstss  t.  Mosblbt  et  af. 

LlLIBNTHAL  Ct  at.  V.  SaHE. 

{Sujyrentfi  Court  of  South  Ca/roUna.  July4, 1690.) 
PLBADure— VHBnn<uTioiT. 
Under  Oode  8.  C.  1 178,  proriding  th«t  the 
vcrlfloatitRi  of  a  plesdlsff  **mast  be  to  the  efteot 
that  the  aame  U  true  to  the  knowledge  of  the  per- 
son making  it,  except  as  to  those  matters  stated 
on  information  and  oelief,  and  as  to  those  matten 
he  believes  it  to  be  true,"  where  the  allegations 
of  ^e  complaint  imply  that  they  are  all  made  on 
plBintifl's  knowledge,  while  theverifleation  shows 
that  some  of  them  are  made  on  information  and 
belief,  such  verification  mast  also  show  which 
allegatioDsare  made  on  knowledge,  and  which  on 
information  and  belief. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county. 

AasnmpBit  by  John  W.  Bnrmester 
against  Julia  A.  Moseley  and  others,  and 
by  F.  J.  Lillenthal  ft  Son  against  the  same 
defendants,  on  a  promissory  note.  Defend- 
ant Julia  A.  Moaeley  served  answer  with- 
in 20  days  of  service  of  complaint  by  plain- 
tiffs, John  V/.  Burmester  and  F.  J.  Lillen- 
thal ft  Son.  Plaintms  moved  tor  Judg- 
ment by  default,  on  the  ground  that  the 
answer  was  not  verified.  Defendant  re- 
sisted, claiming  It  was  not  necessaiy  to 
Toiiy  answer,  as  complaint  was  not  vert- 


fled.  Motion  granted,  and  appeal  taken. 
The  complaint  and  veriflcatiun  referred  to 
In  the  opinion  are  as  follows:  "The  plain- 
tiff above  named  complaining  of  the  de- 
fendant alleges  (1)  that  heretofore  the  de- 
fendant Julia  A.  Hosier,  carrying  on  bus- 
iness as  the  Edlsto  Lumber  Company, 
made  her  promissory  note  In  wilttng, 
dated  on  the  6th  day  ot  April,  1888.  at 
Charleston,  0.  C,  and  thereby  promised 
to  pay  to  the  order  ot  the  firm  of  Wm. 
Burmester  ft  Co. one  hundred  and  five  dol- 
lars, thirty  days  after  said  date;  (2)  that 
at  the  time  ot  making  said  note  the  de- 
fendant A.  Bequest  Joined  In  the  making 
of  said  note  by  indorsing  his  nanae  there- 
on as  a  maker  for  value  before  ita  delivery 
to  the  said  firm  of  Wm.  Burmester  ft  Co.: 
(8)  that  at  the  time  ot  the  accraal  of  said 
cause  of  action  the  plaintiff  John  W.  Bur- 
mester, together  with  H.  C.  Wohlers,  were 
copartners  together,  comprising  said  firm 
of  Wm.  Burmester  ft  Co.;  that  thereafter 
and  heretofore  the  said  copartners  dis- 
solved th^r  copartnership,  and  H.  C. 
Wolhere  duly  assigned,  transferred,  and 
set  over  to  the  plaintiff  all  his  Interest  In 
and  to  the  said  note;  (4)  that  no  part 
thereof  has  been  paid,  and  that  the  whole 
of  said  sum  of  one  hundred  and  five  dol- 
lars is  still  Justly  due  and  owing  by  said 
defendant  to  the  plaintiff.  Wherefore 
plaintiff  prays  Judgment  against  the  said 
defendant  tor  the  sum  of  one  hundred  and 
five  dollars,  together  with  Interest  from 
the  6th  day  ot  May,  1888,  together  with 
the  cost  ot  this  action.  ** 

"John  W.  Burmester,  plaintiff  In  thlsuc- 
tfon.  being  duly  sworn,  says  that  the  fore- 
going complaint  Is  true  of  bis  own  knowl- 
edge, except  as  to  those  matters  whidi 
are  therein  stated  on  his  Inlormaton  or 
belief,  and  as  to  those  matters  he  believes 
It  to  be  true.  Code  S.  C.  {  178,  provides 
that  the  verification  of  a  pleading ''must 
be  to  the  effect  that  the  same  Is  true  to 
the  knowledge  of  the  iKrson  making  it, 
except  as  to  matters  stated  on  Informa- 
tion and  b^lef,  and  as  to  those  matters 
he  believes  It  to  be  tme. " 

HoweJIt  Mnmbx  A  Futow^  far  appel- 
laut.  MItebBtf  A  Smttb,  for  appeltoe. 

McIVER,  J.  These  two  cases,  presenting 
precisely  the  same  legal  question,  growing 
out  of  the  same  state  of  tacts  substantial- 
ly, were  heard,  and  will  be  considered,  to- 
gether. That  question  Is  wheUter  the 
complaint  was  properly  verified.  All  ot 
the  allegations  In  the  complaint  are  made 
in  such  a  form  as  necessarily  to  Imply  that 
they  are  made  upon  the  knowledge  ot 

f)lalntlff,  there  being  nothing  whatever  to 
ndlcate  that  any  one  of  these  all^atlons 
was  made  upon  Information  and  belief, 
and  yet  the  affidavit  appended  tor  the 
purpose  of  verifying  the  complaint  shows 
with  equal  plainness  that  some  ot  theal- 
l^atlons  were  based  on  plaintiff's  own 
knowledge,  and  some  upon  information 
and  belief;  but,  as  we  have  said,  there  la 
nothing  whatever  to  Indicate  which  of  the 
allegations  are  made  on  knowledire.  and 
which  on  Information  and  beltof.  The  af- 
fidavit is  "that  the  foregoing  complaint 
Is  tme  of  hfs  own  knowledge,  except  aa  to 
thoM  matters  whleh  are  tbmln  stated  on 
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fate  Intorraatluii  or  belief,  and  as  to  those 
matters  bebelleres  It  to  be  trne."  This 
shows  beyond  all  question  that  the  affi- 
ant did  not  alRnn,  and  did  not  Intend  to 
afflnn,  that  all  of  the  allesatlons  were 
true  of  biB  own  knowledge,  but  only  that 
all  were  true  except  sacb  as  were  stated 
on  Information  cud  belief;  bat  wbat  areiio 
stated  it  Is  tmposidble  to  tell,  and  this  the 
adverse  party  certainly  had  a  right  to 
know,   while,  ther^ore,  It  Is  perfectly 
manifest  from  reading  the  complaint  aud 
Teriflcatlon  (copies  of  which  should  be  ln> 
corporated  In  the  report  of  this  case)  that 
some  of  the  allegations  are  raade  upon 
knowledge,  while  others  are  made  on  ln> 
tormatlfm  and  belief,  It  is  eqiially  manifest 
tiiat  no  one  coold  possibly  discover  wblcb 
were  based  upon  knowledge,  and  which  np- 
on  Information  and  belief.  Such  a  verifica- 
tion is  clearly  Insufficient  under  the  plain 
meaning  of  section  ITS,  Code,  prescribing 
the  manner  in  which  a  pleading  must  be 
verifled,  and  the  same  has  been  so  express- 
ly held  In  the  recent  caee  of  Hecht  v.  Fries- 
leben.  28  8.  C.  181, 6  8.  E.  Bep.  476,  follow- 
ing the  Drlodples  laid  down  In  the  earlier 
case  of  8mall8     Wilder,  6  8. 0.  403.   It  Is 
true  that  In  the  case  last  cited  the  ques- 
tlna  was  as  to  the  safflclency  of  a  verifica- 
tion of  an  answer,  while  here  the  question 
la  as  to  the  sufficiency  of  the  verification 
of  a  comidalnt ;  but  it  cannot  be  doubted 
tbat  the  same  principle  applies  to  both. 
The  principle  Is  there  correctly  stated  as 
follows:  "The  great  object  enforced  by 
the  statnte  In  prescribing  what  is  essen- 
tial to  verification  is  to  make  It  appear 
on  the  face  of  a  pleading  cmd  Its  verifica- 
tion what  matters  therein  contained  are 
set  forth  according  to  the  knowledge  of 
the  party  making  sncb  pleading,  andwhat 
matten  are  stated  according  tn  Informa- 
tion and  belief  only.   Any  mode  of  verifl- 
cation  that  does  not  accompllab  this  end 
defeats  the  object  of  the  statute,  and  ac 
<rordlngIy  must  be  held  defective  as  to 
matters  of  substance."  But  the  precise 
question  here  presented  was  expressly  de- 
cided In  Hecht  v.  Friesleben,  supra,  In  fa- 
vor of  the  view  contended  for  by  appel- 
lant. >tiid  to  concliwlveDf  tbepreaent  in- 
quiry. We  refer  to  the  reasoning  of  the 
conrt  In  that  case,  without  qnotlngfrom 
It,  as  directly  applicable  to  the  case  now 
nnder  consideration.  It  seems  to  as  clear, 
therefore,  that  the  circuit  Judge  erred  In 
holding  the  verifications  of  the  complaints 
In  these  cases  to  be  sufficient.   The  Jndg- 
ment  of  this  court  is  that  the  Judgment  of 
the  circnit  conrt  In  each  of  the  cases  above 
stated  be  reversed,  and  that  said  cases  be 
remanded  to  that  court  for  trial  on  the  is- 
suee  presented  by  the  pleadings. 

SiMFSOHfC  J.,attd  McQowAK,  J., concur. 


BnRinrrr  v.  BcRNfliDE,  Probate  Judge. 
<SupreiiHi  Court  (tTSout^CoroUna.  July  14, 188a) 
ADxmsTUTcm'B  BAU-~Bi!FniH8ra  Bm— Uait- 

DAICUB. 

On  petition  of  an  administratrix,  the  pro- 
tate  court  ordered  certain  lands  Boldtopaydeots. 
The  administratrix  told  the  Indge  she  wonld 
^ve  9475  thersftir,  wheraupmi  na  tEsnsmitted  her 
bid  tiy  letter  to  his  scent  for  the  sale,  with  la- 


stmctloQB  to  cry  It  at  the  auction.  The  asent, 
however,  neglected  to  do  so,  and  knocked  down 
the  land  to  rSstorfor  $180^  The  probate  Jndge  re- 
fused to  execute  a  deed.  Held,  a  inwpflrexeraise 
of  discretion,  and  mandamtu  wul  not  issue  to 
oompel  him  thereto. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  cotmty ;  Pressi.bt,  Judge. 

J.  D.  Bamettt  for  appellant.  Ferguson 
A  Featberatone^  tor  respondent. 

McGoWAN,  J.  The  circuit  Judge  states 
this  case  as  follows :  "  On  sales-day  tn  De- 
cember, 1889,  the  defendant,  as  Judge  of 
probate  for  Laurens  county,  througb  hla 
agent.  W.  8.  Thomson,  offered  for  sale,  at 
Spartanburg  eoart<Jiuniie,  a  certain  tract 
of  land,  which  the  sidd  defendant  bad  or- 
derad  sold  In  the  case  of  Manr  E.  Nelson, 
administratrix  of  the  estat«  of  Francis  M. 
Nelson,  In  aid  of  personalty  to  pay  debts. 
The  plaintiff  Mary  E.  Nelson  filed  with  the 
said  defcmdant  a  bid  of  9476  for  the  said 
tract  of  land,  and  he  communicated  the 
same  to  bis  agent  in  Spartanburg,  who 
madetbesale;  bntthesaldagent. through 
Inadvertnee,  did  not  cry  the  bid  of  Mrs. 
Nelson,  and  knocked  down  the  land  to 
Miles  P.  Bamett,  the  relator,  for  $180. 
The  said  relator,  Boruett,  went  before  the 
Judge  of  probate  for  Laurens  county,  aud 
tendered  the  amount  of  bis  bid,  and  de- 
manded a  deed  thereto.  The  JudgiB  of  pro- 
bate refused  to  make  him  a  deed,  and  on 
January  24, 1800.  Burnett  presented  his  pe- 
tition to  Judge  Wallace,  and  obtained 
an  order  from  hlm,requiringthesaid  Judge 
of  probate  'to  show  cause  before  me  at 
Spartanburg,  on  January  29,  1890,  why  a 
writ  of  maadamaB  Bbou\A  not  issue  re- 
quiring the  defendant  to  execute  a  deed  to 
him  of  the  land  described  In  his  petition. 
The  defisndant  showed  cause,  and,  after 
hearing  all  thefacts  and  argument  of  coun- 
sel, I  am  satiHfled  that  the  proceeding  tor 
mandamaa  must  be  dismissed,*  etc.  From 
this  order  the  relator,  Burnett,  appeals  to 
this  court,  charging  error  as  follows :  '(I) 
In  holding  that  mRodamna  Is  not  the 
proper  remedy  tor  the  petitioner  tn  thto 
case;  (2)  that  juantfaaim  will  never  issae 
to  compel  a  Judicial  officer  to  exercise  hto 
discretion  In  a  particular  way ;  (3)  that  In 
making  the  sale  the  defendant  acted  Judi- 
cially; (4)  that  It  IS  a  matter  entirely 
within  the  discretion  of  the  probate  Judge 
as  to  whether  or  not  he  confirms  a  sale 
made  by  himself;  (6)  that  in  this  case  the 
defendant  refused  to  make  title  to  the  re- 
lator because  the  land  was  Improperly  de- 
scribed, and  sold  at  a  sacrifice;  (6)  that 
the  officer  making  the  sale  had  a  bona  Ode 
bid  of  $475  from  Mary  E.  Nelson;  (7)  that 
under  the  tacts  of  this  case  a  cuurt  of 
equity  would  not  hesitate  tu  set  aside  the 
sale;  {f*)  that  his  honor  erred  In  refusing 
to  grant  a  writ  of  mandamua,  and  In  dls- 
mlesing  the  proceedings;  (9)  that  hto 
honor  erred  In  allowlog  the  dutendantf  10, 
costs  of  tbe  motion,'"  etc. 

It  is  well  settled  that  "the  writ  of  maa- 
d&mua  only  Issues  when  there  is  a  specific 
legal  right,  or  when  there  is  a  positive 
duty  to  be  performed,  whlnh  can  be  per- 
formed, and  when  there  is  no  other  specifie 
remedy.  When  the  l^al  right  to  doubt- 
ful, or  where  the  performanceof  dat^  rests 
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In  discretion,  or  where  there  le  other  ade- 
quate remedr,  the  writ  of  mandamna  can- 
not rightfully  lasoe. "  See  Ex  parte  Mac- 
key,  15  S.  C.  880.  The  court  of  probate, 
thouE:h  of  limited  JnrlRdlctlon,  Is  a  court 
of  record  with  lai^  powers,  and,  as  to 

groceedlogs  within  Its  Jurisdiction,  cannot 
e  said  to  be,  In  the  ordinary  sense  of  the 
term,  an  Inferior  court.  The  fonctlonB  of 
the  court  are  Judicial,  and  not  merely  mlo- 
'toteriaJ,  resting  on  the  discretion  of  the 
Judge,  not  onlylu  making  the  orderof  sale, 
but  In  executing  titles.  Besides,  If  that 
court  commits  error  the  remedy  Is  by  ap- 
peal, and,  as  we  understand  It,  that  Is  the 
only  manner  in  which  the  court  of  com- 
mon pleas  can  review  and  correct  Its  pro- 
ceedings. We  cannot  assume  that  the 
factu  of  this  case  made  It  a  proper  one  for 
spedflc performance,  and  that  the  court  of 
equity  would  require  the  probate  Judge  to 
execute  the  title.  The  court  wIU  relieve 
against  the  mistake  of  the  party,  bad 
faith  on  the  part  of  the  officer  making  the 
sale,  or  "Uie  neglect  or  mistake  on  the  part 
of  the  officer,  and  In  every  case  when  It 
would  be  Inequitable  that  the  sale  should 
stand.  Insurance  Co.  v.  Oakley,  9  Paige. 
259.  One  of  the  things  most  desired  and 
promoted  In  Judicial  sales  Is  free  and  full 
competition,  so  that  property  may  sell  tor 
its  full  value;  hence  the  policy  of  the  law 
In  setting  a^de  such  sales  where  there  ti 
fraud  or  mistake,  or  the  biddings  have 
been  chilled,  etc.  We  concur  with  the  cir- 
cuit Judge  that,  if  we  had  the  Jurisdiction, 
''the  court  will  not  by  m&nd&mna  require 
an  officer  to  do  that  which  it  would  not 
do  under slmllarclrcumstances."  TheJudg- 
ment  of  this  court  Is  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

EbvpBON,  C.  J.,  and  McItsb,  J.,  eoncnr. 


Mklghkhb  et  aJ.  t.  Sprinob  et  mL 
(/Supreme  Cinuncf  South Ca«rol*na,  Jo^l^lSOO.) 
What  Cokbtit0TM  Cohtbact. 
A  merchant  wrote  to  a  traveling  salesman: 
"We  will  tste  100  barrels  of  yonr  floor  at  ^.85, 
dellvcnred. "  The  salesman  made  no  reply,  but  for- 
warded the  order  to  his  principals,  who  Immedi- 
ately wrote  to  the  merchant  that  they  had  none 
of  we  brand  desired,  and  could  not  famish  it, 
and  afterwards  oBered  to  send  another  as  good. 
Held,  Insuifloient  evldenue  to  establish  a  contract 

Appeal  from  common  pleas  circuit  coort 
of  Lancaster  county;  Norton,  Judge. 

J.  T.  Hay,  fur  appellants.  Joaea  A  Will- 
laws,  for  respondents. 

MoGoWAN,  J.  This  action  was  brought 
before  Trial  Justice  B.  J.  Witherbpoon, 
Esq.,  for  962,  balance  due  on  account  for 
goods  alleged  to  have  been  sold  and  deliv- 
ered to  the  defendants.  The  defendants 
made  no  objection  to  the  account,  which 
was  proved,  but  they  set  up  a  connter> 
claim,  alleging  tliat  the  plaintiffs  were  In- 
debted to  them  Inthesumof  flOO,  damages 
arising  from  the  failure  of  the  plaintiffs  to 
deliver  100  barrels  of  flour  under  an  al- 
leged contract  to  sell  and  deliver  the  same 
to  the  defendants.  The  plaintiffs  dented 
that  any  such  contract  was  ever  made, 
evidenced  as  required  by  the  statute  of 
frauds.  Section  2020,  Gen.  St.  The  case 


was  heard  by  the  trial  Justice  vrithont  a 
Jury.  It  appeared  that  J.  R.  E^steriing 
was  the  traveling  salesman  of  the  x^in- 
tiffs,  whose  business  house  was  In  Charles- 
ton ;  that  the  defendants  are  located  at 
Camden ;  and  that  J.  M.  Heath,  a  member 
of  defendants*  firm,  wrote  to  J.  B.  E^atei^ 
ling  this  order:  Oct.  4, 1888.  M r.  Eaater. 
ling:  We  will  take  100  barrels  of  year 
flour  at  ^.85,  delivered.  FSIgnedl  Hbath. 
To  wblch  was  attached :  ^The  Shiloh  Val- 
ley was  sold  to  us  at  $6.80,  delivered, 
which  is  equal  to  95.45  f.  o.  b.  [Signed} 
S.  H  ft  Co.^  Easterling  did  not  reply  to 
this  order,  either  personally  or  by  letter, 
but  sent  the  same  to  his  house  In  Charles- 
ton. There  is  no  evidence  t&at  he  had 
sold  or  bargained  any  floor  to  Springs, 
Heath  A  Co.  The  plaintiffs  wrote  prompt- 
ly In  answer  to  the  order  that  they  coald 
not  furnish  that  brand  of  flour,  and  after- 
wards offered  tosend  another  Just  as  good 
at  the  same  price.  Springs,  Heath  A  Co. 
declined  to  take  the  proposed  snbatitote 
unless  plaintiffs  would  deduct  25  cents  per 
barrel.  Springs,  Heath  A  Co.  claimed  that 
flour  advanced  fl  per  barrel  in  a  day  or 
two  after  this  order  was  sent,  and  their 
counter-claim  for  damages  Is  baaed  upon 
the  loss  allseed  to  have  been  snst^ned  by 
thelrnotrecelvingtheflourasord««d.  The 
trial  Justice  dismissed  the  connter^alm, 
and  gave  Judgment  for  the  plaintllta.  The 
dtfendants  appealed  to  the  clrcalt  court, 
and  Judge  Norton  reversed  the  Judgment, 
and  sustained  the  counterclaim  to  Its  full 
extent.  From  Judge  Nobton'b  decree,  the 

f>lalntitts  appeal  to  this  court  upon  thefol- 
owlng  grounds:  "(1)  Tbathis  honor  errs 
In  holding  that  the  alleged  contract  ct 
sale,  set  up  In  tbeansweruf  the  defendants, 
is  not  obnoxious  to  the  statnte  of  fnrads 
and  perjories,  there  bedng  do  written  evi- 
dence of  such  contract;  (2)  that  his  honor 
errs  In  holding  that  any  contract  uf  sale 
by  plaintiffs  to  ddendants,  as  set  no  In 
the  answer  of  defendants,  wcw  proved  by 
defendants,  and  should  have  heAd  that 
there  was  no  contract  of  sale;  (S)  that 
his  honor  errs  in  holding  that  the  de- 
fendants are  entitled  to  damages  under 
their  eoTmter-clalm.  as  attempted  to  be 
set  np  and  proved;  (4)  that  hlshonor  em 
In  not  holding  that  the  connter>clalm  of 
defendants  Is  not  a  valid  legal  defense, 
and  Is  not  sustained  by  uDdispnted  and 
competent  evidence;  (5)  that  his  honor 
errs  In  reversing  the  Judgment  of  the  trial 
Justice,  and  In  allowng  tbe  defendants  to 
enter  up  Jadgment  for  the  fan  amoant 
claimed  by  tfiem  and  all  costs, *  etc. 

If  we  assume  that  there  was  a  contract 
as  alleged,  It  does  notstrikeusthatthe  ev- 
idence of  damage  was  quite  satisfactory. 
It  did  not  appear  that  the  purchase  mon- 
ey was  tendered  or  the  deUverr  of  the 
flour  demanded.  Indeed,  It  could  not  be 
delivered,  for  the  reason  that  they  (the 
plaintiffs)  did  not  have  the  property.  But 
the  difficulty  lies  de^r  than  that.  As 
we  understand  It,  the  allured  contract  to 
purchase  the  flour  was  ubnozlons  to  the 
Btatate  of  frauds,  which  requires  that  con- 
tracts sach  as  that  alleged  here  'shall  not 
be  good  except  some  note  or  memoran- 
dum In  writing  be  made  and  atgned  by 
the  parties  to  be  charged,  "etc  Thtecer- 
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talnly  relates  only  to  the  manner  of  proof, 
out  of  conrae  It  preBnpposes  the  existence 
of  a  lanrful  contract.  Before  there  can  be 
any  kind  of  proof  of  a  contract,  such  con- 
tract muat  liave  an  existence.  We  cannot 
see  that,  in  this  case,  there  ever  was  a  1^ 
gaX  and  binding  contract  lor  the  sale  and 
dellrery  of  the  floar.  There  Is  not  the 
slightest  evidence  that  Easterllng,  the 
traveling  salesman  of  the  plulntUfB,  made 
a  positive  contract  with  the  defendants. 
Kusterllng  simply  received  an  order  stat- 
Idk  tbeqaallty,  qnantlty.and  price  the  de- 
fendants would  give  for  the  floor.  The 
terms  ol  tbe  paper  itself  show  that  It  was 
merely  an  oUbf,  and  aeeordli^ly  Easter- 
ling  did  not  undertake  to  dose  with  the 
offer,  bnt  Inclosed  It  In  a  letter  to  Ids 
house  lo  Charleston.  Tbe  contents  of  that 
letter  were  not  intended  for  the  defend- 
an  ts,  or.  ever  communicated  to  tliem ;  bat 
the  plalntlth  wrote  Immediately,  Infnrm- 
iDg  the  defendants  that  they  could  not  (nr- 
nlsh  tbe  brand  oS  flour,  cmd  afterwards 
offered  to  said  anothKT  Just  as  good,  etc. 
Tbe  purchase  was  never  completed.  It 
takes  two  to  make  a  binding  contract. 
"The  minds  of  the  parties  never  met." 
Gary  v.  Watson.  16  S.  G.  624.  The  arm  In 
Charleston  certainly  never  accepted  tbe 
otrtor*  for  they  wrote,  giving  tbe  most  sat- 
isfactory reason  why  they  could  not  do 
so.  There  is  not  the  slightest  evidence 
that  Easterltng.  a»  the  agent  of  the  plain- 
tiffs, closed  with  tbe  offer.  Bntsnppose 
he  Intended  to  do  so,  where  Is  the  note  or 
memorandum  in  writing  signed  by  him  sn 
as  to  charge  bis  firm?  We  can  hardly  sup- 

Eose  that  the  private  letter  he  wrote  to 
is  bonse,  which  was  not  Intended  for  the 
defendants  or  eommanicated  to  them, 
could  possibly  be  considered  as  such  "note 
or  memorandum. "  The  case  la  essentially 
different  from  that  of  Louisville  Asphalt 
Vumlsh  Co.  V.  Lorlck,  24  S.  0.  583.  8  S.  B. 
Rep.  8.  The  Judgment  of  this  court  Is  that 
the  Judgment  of  the  circuit  court  be  re* 
veraed,  and  that  of  the  trial  Justice  be  af- 
flrmed. 

SiHPSDH,  C.  J.,  and  MolvsB,  J.,  concur. 


80LBNBBB0BB  T.  OILUKBT'B  ADM'B  et  «/. 

^uprvM  Oomt  ^  ^j^!^^  ^  Fbt^Mo.  July 

Nsaonuu  tavsinnMn— DsuvnT— Fasol 
BvmsHaB. 

1.  A  wife  azeoated  a  note,  tbe  date  at  whl<di 
was  left  blan^  payable  to  her  htuband  120  days 
Crom  date,  ana  reottinv  that  it  was  "nwotiable 
and  payable"  at  a  deoigiiated  bank.  Toe  hus- 
band, as  part  of  the  same  transaction,  Indmrsed 
the  note  to  a  third  person,  who,  at  tbe  same  time, 
ezecated  a  written  instrument  which  recited:  *'It 
Is  agreed  by  the  undersigned  that  the  said  note 
is  to  be  received  or  carried  by  me  for  three  years, 
If  the  said  [wife]  should  need  that  time  to  pay  it 
In,  or  a  lass  time;  the  interest  to  be  paid  by  said 
[wife]  at  erery  renewal. "  fi«Id,  that  Uie  blank 
date  of  the  note,  and  the  fact  that  it  had  been 
made  negotiable  and  payable  at  the  bank,  showed 
an  Intent  to  have  the  note  discounted  by  the  bank, 
and  that  It  was  intrusted  to  the  indorsee  for  that 
porpose;  he  obligating  himself  to  renew  it  at  the 
expintloii  of  each  pmod  ot  180  days,  and  thus 
to  caETT  It  for  three  yean. 

2.  The  indorsee  having  avreed  to  renew  the 
note  for  three  years  for  the  wife's  benefit,  the  re- 


cital in  ttie  agreement  tiiat  the  interest  was  to  bo 
paid  by  tbe  wife  *'at  every  renewal"  does  not  cast 
an  absolute  liability  on  her  to  paythe  Interest  120 
days  from  the  time  she  signed  the  note,  in  the  ab- 
sence of  its  renewal. 

8.  In  an  action  hy  the  Indorsee's  adminis- 
trator to  enfOroe  Hw  note  against  the  wife,  pand 
evidence  is  admlsrible  to  show  that  it  was  a  snb- 
stitQte  for  a  debt  due  the  bank  by  the  husband  as 
principal  and  the  Indorsee  as  sorely;  that  Oia 
wife  was  in  no  way  connected  with  this  debt; 
that  the  note  was  delivered  to  the  indorsee  for 
the  purpose  of  havlne  it  discounted  by  the  bank; 
and  tiiat  it  was  understood  that  the  note  shonld 
not  take  efieot  unless  the  bank  accepted  it,  and 
agreed  to  its  renewal,  aoeording  to  the  written 
agreement  signed  by  the  indorsee^  as  sneh  evldflnot 
does  not  vary  or  contradict  the  tmna  at  the  nets 
and  the  written  contraot 

4  As  the  evidenoe  clearly  eetablUbes  the  teot 
ttiat  Itwasnotd^veredtottie  Indorsee  for  value^ 
and  as  he  never  proonred  it  to  be  discounted,  ao- 
oording  totM  agreement,  thewlfeis  ncAUabw  far 
Its  p^rment. 
FACHTLnoT,  J.,  dissenting: 

Appeal  from  circuit  court.  Frederick 
county;  Robebt  H.  Tdbneb.  Judge. 

Holwea  Conrad,  tor  appellant.  Bartoa 
A  Boyd,  for  appellees. 

Richardson,  J.  This  was  a  suit  in  equi- 
ty brought  In  the  circuit  court  of  Fred- 
erick county  In  July,  1887,  by  E.  Holmes 
Boyd,  administrator  of  W.  T.  Gilbert,  da- 
ceased,  against  Barbara  A.  Solenberger 
and  N.  w.  Solenberger  trastee.  The  ob- 
ject of  the  uuit  was  to  subject  tbe  separate 
real  estate  of  the  said  Barbara  A.  Uolen- 
bei^er,  tbe  wife  uf  said  N.  W.  Solenberger, 
to  the  payment  of  a  certain  debt  men- 
tioned In  the  bill,  and  alleged  to  be  due 
from  her  to  the  estate  of  tbe  plaintiff's  de- 
cedent. The  bill  alleges  that,  on  the  6th 
day  of  July,  1886,  Barbara  A.  Solenberger 
executed  to  N.  W.  Solenberger  a  note  ol 
which  tbe  following  Is  a  copy:  "$1,350. 
Winchester,  Va.;  July,  1886.  Une  hundred 
and  twenty  days  after  date.  X  promise  to 
pay  to  N.  W.  Solenberger,  or  order,  thir- 
teen hundred  and  fltty  dollars,  tor  value 
received,  negotiable  and  payable  at  the 
Union  Bank  of  Winchester ;  and  we.  the 
drawer  and  Indoi-ser,  each  hereby  waive 
the  benefit  of  the  homestead  exemption  as 
to  this  debt.  B.  A.  Solgnbebobr.  Credit 
tbe  drnwer."  It  Is  further  alleged  that 
before  the  maturity  of  this  note  the  said  N. 
W.  Solenberger  Indorsed  his  name  on  the 
back  of  tbe  same,  and  for  value  received 
delivered  It  to  W.  T.  Gilbert;  that  at  the 
maturity  of  sold  note,  according  to  its 
tenor  and  effect.  It  was  presented  for  pay- 
ment, and  payment  thereof  demanded,  at 
the  Union  Bank  of  Winchester;  but  that 
the  same  was  not  paid,  and  that  no  part 
thei-eof  has  ever,  at  any  time,  been  paid, 
either  to  W.  T.  Gilbert  in  his  Ufe-tlme.  or 
to  the  complainant  since  his  death.  And 
the  bill  further  aliens  that,  "although  the 
said  note  appears  on  Its  face  to  have  be- 
come due  in  one  hundred  and  twenty  days 
from  its  execution,  to-wit,  on  the  5th  day 
of  November.  18S6.  yet  complainant  has 
found  among  tbe  papers  of  decedent,  ac- 
companying said  note,  and  obviously  In- 
tended as  a  modlflcatlon  of  the  terms 
thereof,  the  following  paper:  'Winchester, 
Va:,  July  6th,  1S86.  This  is  to  show  that 
Barbara  Sulenborger  ttals  day  has  signed 
a  note  for  thirteen  hundred  and  fifty  dol- 
lars, ((1,860,)  negotiable  and  sayable  at 
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the  Union  Bank  of  Winchester.  It  la 
engreeA  by  the  underBlipDed  that  the  eald 
note  ie  to  be  renewed  or  carried  by  me  for 
three  years,  if  the  said  Barbara  Snlen- 
ber^er  should  need  that  time  to  pay  it  in, 
or  a  less  time;  the  interest  to  be  paid  by 
said  B.  Solenbencer  at  every  renewal; 
and  to  above  I  a^ree.  W.  T.  Gilbekt.'" 
The  bill  then  alleges  that  neither  the  said 
paper  nor  the  signature  thereto  is  In  the 
hsndwrltlng  of  W.  T.  Gilbert,  bat  that 
complainant  supposes  this  paper  to  be  a 
copy  of  the  original,  probably  delivered  at 
the  time  of  its  execution  to  Mr.  or  Mrs.  So- 
lenberger.  And  the  complainant  further 
says:  "At  any  rate  your  orator  believes 
that  said  paper represt^nts  thennderstand- 
lug  which  existed  about  the  payment  of  the 
note  between  the  parties  thereto,  and  he 
has  accordingly  adopted  and  acted  un  It.  ** 
And  the  bill  alleges  that  at  the  end  of  the 
120  days  the  note  was  not  renewed,  as  It 
was  agreed  that  It  should  be,  and  the  in- 
terest was  not  paid  thereon,  although  the 
said  Barbara  A.  Snlenberger  was,  by  said 
Gilbert,  called  on  so  to  do  in  compliance 
with  her  said  contract ;  and  that  since  the 
death  of  said  Gilbert,  which  occurred 
aboot  the  3d  of  March,  1887,  the  com- 

Slainant  bad  called  on  Mra.  So1enber>ger 
a  renew  said  note,  and  to  pay  said  Inter* 
est,  but  that  she  failed  and  declined  to  do 
BO.  And  the  bill  alleges  and  charges  that 
the  effect  of  the  failure  to  so  renew  "aid 
note,  and  to  pay  the  interest  thereon,  is  to 
release  the  estate  of  said  Gilbert  from  the 
modlBcatlon  ol  the  obligation  of  said  note, 
as  the  same  is  set  forth  in  the  said  paper, 
and  to  make  the  whole  of  said  sum  of  91,- 
860  due  and  payable  according  to  the  obli- 
gation on  the  face  of  said  note.  The  bill 
then  alleges  that  the  said  Barbara  A.  So- 
lenberger  is  a  married  woman,  the  wife  ol 
M.  W.  Solenberger;  that  dbels  seised  and 
pOBBesaed  In  her  own  right,  and  as  her  sep- 
arate estate,  of  considerable  real  proper- 
tyi  ol  which  the  following  constitutes  a 

Jiart:  A  house  and  lot  on  the  comer  of 
Cameron  and  Clarke  streets,  In  Winchester, 
assessed  for  taxation  at  91,600;  and  a 
tract  of  land,  with  improvements  thereon, 
situated  about  five  miles  south-east  from 
Winchester,  containing  1,707  acres,  which 
Is  held  by  N.  W.  Solenberger  for  her  sole 
and  separate  ase;  and  charging  that  the 
tme  amount  doe  by  said  Barbara  A.  So- 
Imbei^er  to  the  estate  of  W.  T.  Gilbert,  de- 
ceased, Is  tJie  sum  of  f  1,860,  with  Interest 
thereon  from  the  Bth  day  of  November, 
1886.  The  prayer  is  thatthe  real  property 
of  Barbara  A.  Solenberger  be  rented  out, 
and  from  the  proceeds  the  sum  of  $1,350, 
with  Interest  as  aforesaid,  be  decreed  to 
be  paid  to  the  complainant;  that  Bar- 
bara A.  Solenberger  and  N.  W.  Solen- 
berger, In  his  own  right  and  as  trustee,  be 
compelled  to  answer  the  bill,  but  not  on 
oath;  and  for  general  relief.  The  cause 
having  been  regularly  matured,  and  nei- 
ther of  the  defendants  having  appeared, 
the  bill  wastaken  forconfeesed  as  to  them, 
and  at  the  November  term,  1887,  a  decree 
was  entered  In  the  cause  holding  that  the 
amonnt  due  by  Barbara  A.  Solenberger 
to  E.  Holmes  Boyd,  administrator  of  W. 
T,  Gilbert,  decensed.  Is  the  said  sum  of  f  1,- 
350,  with  interest  from  the  8th  day  of  No- 


vember, 1886,  and  that  the  real  estate  of 
Barbara  A.  Solenberger  la  liable  therefor, 
and  directing  aald  real  estate  to  be  rented 
out  for  the  satisfaction  of  aald  debt,  unless 
the  said  Barbara  A.  Solenbet^er,  or  some 
one  for  her,  should,  within  SO  days  from 
the  rising  of  the  conrt,  pay  said  sam  and 
Interest  and  costs  to  said  administrator. 
Perry  C.  Gore,  sheriff  of  Frederick  coanty, 
was  directed  to  execute  this  deeree,  and  he 
was  taking  steps  to  do  an  wheo,  on  the 
4tta  ol  February.  1889,  Mra.  Barbara  A 
Solenberger  presented  to  the  jadm  ol  said 
circuit  court  what  she  styles  her  petition 
and  cross-bill,"  which  she  praya  may  also 
be  read  as  her  demurrer  and  plea  and  an- 
swer to  the  original  bill  of  Gilbert's  ad- 
ministrator against  her  and  her  taueband, 
N.  W.  Solenberger,  In  which,  after  denying 
the  material  ailflfcatlons  of  the  url^nu 
bill  intended  and  reUed  npon  toeharge  taer 
separate  estate  with  the  payment  of  the 
note  In  question,  and  after  glrinff  ber  ver^ 
alon  of  the  circumstances  under  which  she 
executed  said  note  for  $],S60,  she  prays 
that  E.  Holmes  Boyd,  administrator  of 
W.  T.  Gilbert,  deceased,  and  Perry  C.  Gore, 
afaeriff  as  aforesaid,  be  made  parties  and 
required  to  aiuwer,  bat  not  under  oath ; 
that  the  decree  ol  November,  1887,  be  re- 
heard and  set  aside;  that  an  Injnnctloa 
be  granted  restraining  said  sheriff  from 
executing  said  decree  by  renting  out  peti- 
tioner's said  property;  and  for  general 
relief.  The  injunction  was  awarded  as 
prayed  for,  and  at  the  March  term  ol  aald 
circuit  court  the  petition  and  cross-bill 
were  filed  with  the  leave  of  court,  and  the 
defendant  therein,  the  plalntin  In  the  orig- 
inal bill,  demurred  to  and  answered  the 
same,  the  answer  being  in  enbstance  a 
repetition  of  the  averments  In  the  original 
bill.  At  the  hearing  In  June,  1889.  a  de- 
cree was  rendered  dissolving  theinjanctlon 
awarded  on  the  petition  ol  Bart»ara  A. 
Solenberger  on  the  4th  ol  February,  18S9, 
and  again  directing  thesherinot  Frederick 
county  to  proceed  to  rent  ont  the  said  real 
property  of  the  defendant,  Barbara  A 
Solen  bei^er,  and  from  that  decree  the  case 
is  here  on  appeal. 

In  the  light  of  the  facts  dlBclosed  by  the 
record,  the  I'eal  inquiry  here  la  as  to  what 
was  the  object  and  purpose  for  which  the 
note  In  suit  was  made  and  delivered  by 
Mrs.  Barbara  A.  Solenberger.  In  other 
words,  was  the  note  ever  delivered  to  W. 
T.  Gilbert  for  value,  as  Is  alleged  in  the 
plaintiff's  bill?  In  order  to  a  proper  solu- 
tion of  this  question,  we  must  look  nut 
ainne  to  the  Instrument  Itself,  but  tu  It  in 
connection  with  the  con  temporaneous 
wriltng  signed  by  W.  T.  Gilbert,  and  ahto 
to  any  competent  parol  evidence  which  Is 
not  obnoxious  to  the  rule  which  forbids 
the  reception  of  such  evidence  to  conti'adict 
or  vary  the  terms  ola  written  instrument. 
For  convenience  the  note  and  the  contem- 
poraneous writing  are  here  reproduced : 

-Winchester.  Vk.,  July.  1886.  91.350. 
One  hundred  and  twenty  days  after  date, 
I  promise  to  pay  to  N.  W.  Solenberger.  or 
order,  thirteen  bundi'ed  and  fifty  dollars, 
for  value  received,  negotiable  and  payable 
at  the  Union  Bank  of  Winchester;  and  we, 
the  drawer  and  Indorser,  each  hereby 
waive  the  benefit  ol  the  homestead  ex- 
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emptlon  as  to  this  debt.  B.  A.  SoLEivBsa* 
OBR.   Credit  the  drawer." 

''Wlnebeeter,Va.,Jnl>  6, 1886.  Tblslsto 
show  that  Barbara  A.  Solenbeiger  this 
day  has  signed  a  note  for  thirteen  han- 
dred  and  fifty  dollars,  ffLSeo,)  negotiable 
and  payable  at  the  Union  Bank  of  Win- 
chester. It  Is  agreed  by  the  nndersigned 
that  the  said  note  Is  to  be  received  or  car- 
ried by  me  for  three  years,  it  the  said  Bar- 
bara A.Solenberger  should  need  that  time 
to  pay  It  In,  or  a  less  time;  the  Interest  to 
btt  paid  by  said  B.  SotoDbrager  at  evor 
renewal;  and  to  above  I  agree.   W.  T. 

QlLBEBT. " 

The  original  bill  of  the  plaintiff,  the  ap- 
pellee here,  sets  forth  botb  the  note  and 
the  paper  signed  by  W.  T.  Gilbert,  and  as 
to  the  latter  the  hilt  avers  that,  "although 
the  said  note  appears  on  its  face  to  have 
become  due  In  one  hundred  and  twoity 
days  from  Its  exccntiou,  to- wit.  on  the  6tb 
of  November,  18S6,  yet  complainant  has 
found  among  the  papers  of  bis  decedent, 
accompanying  said  note,  and  obrlonsly 
Intended  as  a  modification  ol  the  terms 
thereof,  the  following  paper.  •  •  »  loor 
orator  believes  that  said  paper  represents 
the  understanding  which  existed  about 
the  payment  of  the  note  between  the  iMtr- 
tlea  thereto,  and  he  has  according 
adopted  and  acted  on  It. "  Thus  the  com- 
plainant nneqnivorally  admits  that  the 
two  papers  together  constitute  the  con- 
tract between  the  parties.  But  It  Is  In- 
sisted thnt  the  contract  so  to  be  arrived 
at.  properly  construed.  Is  a  promise  by 
Mrs.  Solenberger  to  pay  to  W.  T.  Gilbert, 
as  the  holder  for  value  of  said  note,  the 
amonnt  therein  stated,  and  that  such 
promise  became  absolute,  and  that  the 
present  cause  of  action  arose  th<>reon,  up- 
on the  failure  of  Mrs.  Solenberger  to  pay 
the  Interest  thereon  at  the  maturity  of  the 
note,  lao  days  after  its  date.  Tested  by 
the  terms  of  the  conti  act,  as  arrived  at  by 
reading  the  note  in  connection  witb  the 
contemporaneous  writing  signed  by  W.  T. 
Gilbert,  It  is  obvloos  that  the  conclnalons 
thus  sought  by  the  plain titi,  the  appellee 
here,  to  be  deduced  from  the  contract, 
are  fallacious,  and  cannot  be  upheld. 

1.  It  is  not  true,  as  alleged,  that  the  con- 
tract amounts  to  a  promise  on  the  part  of 
Mrs.  Solmberxer  to  pay  W.  T.  Qllb^, 
as  the  bolder  ol  the  note  for  value.  The 
note  and  the  paper  signed  by  Gilbert  were. 
It  Is  tme,  found  among  the  papers  of  Gil- 
bert after  his  death ;  but  the  latter  paper, 
so  far  from  evincing  a  promise  by  .Urs. 
Solenberger  to  pay  Gilbert  the  amount  of 
the  note,  actually  repels  any  such  idea, 
and  seems  to  have  been  intended  to  guard 
against  any  such  misuse  of  the  note  as 
that  which  la  attempted.  The  paper  de- 
scribes the  note,  but  asserts  no  ownersbip 
thereof  by  Gilbert;  nor  is  the  note  in  any 
way  referred  to  as  a  note  held  by,  owned 
by,  or  Indorsed  to,  Gilbert.  Hurely,  If  Gil- 
bert held  any  such  claim  in  or  to  the  note, 
be  would  hardly  have  failed  to  assert  it  In 
a  paper  drawn  and  signed  by  him  upon 
the  demand  of  Mrs.  Solenberfcer,  and  ob- 
rlonsly for  his  protection,  and  in  which 
be  expressly  agrees  to  renew  and  carry  the 
note  for  three  years.  In  point  of  fact,  the 
language  employed  by  OUbert  la  Jnat  aneta 


as  wonid  naturally  be  resorted  to  by  one 
having  no  such  Interest  In  thenote  as  that 
of  bolder  for  value,  but  one  who,  for  rea- 
sons hereafter  to  be  explained,  was  bind- 
ing himself  to  indorse  the  note,  and  to 
continue  bis  Indorsement  for  the  period 
named.  It  Is  manifest  that  the  real  pur^ 
pose  and  Intent  of  the  parties  to  tta]B 
transaction  was  to  make  a  note  to  be  dis- 
counted In  bank.  Hence  the  note  is  drawn 
negotiable  and  payable  at  theUnlonBank 
ol  Winchester,  and  tite  papw  signed  by 
QUbort  la  an  express  promlae  by  blm  to  re- 
new  or  carry  that  note  for  three  years. 
These  are  tenns  which  are  used,  as  com- 
mon experience  teaches  us,  only  in  refers 
ence  to  paper  (n  bank,  and  are  not  in  gen- 
eral applicable  to  other,  than  commercial 
paper,  strictly  speaking.  Moreover,  it  la 
a  significant  fact  that  the  note  Itself  is 
blank  as  to  date,  thus  evlndng  that  it 
was  Intended  to  be  dlseonntea  at  bank, 
and  that  the  date  ot  the  note  wonla 
be  inserted  as  of  the  date  ot  ite  ace^>tanoe 
by  the  bank,  and  that  the  note  was  In- 
trusted to  Gilbert  for  the  purpose  of  hav- 
ing it  discounted  at  said  bank,  he  obligat- 
ing himself  at  the  same  time  to  renew  It 
at  the  expiration  of  each  period  of  120 
di^s,  and  thus  to  carry  it  for  8  years. 
Again,  if,  as  alleged  in  the  plalnttlTs  bill, 
this  note  was  indorsed  by  the  payee,  N. 
W.  Solenberger,  who  for  value  received  de- 
livered it  to  W.  T.  Gilbert,  then  the  note 
became  absolutely  bis  property ;  and  if  the 
object  of  -  the  paper  contemporaneouely 
executed  by  Gilbert  was  mer^y  to  operate 
as  an  extension  ot  time  to  Mra.  Solenber- 
ger  in  which  to  pay  the  note,  then  Gilbert 
would  have  framed  bis  promise  and  agree- 
ment to  that  Old.  and  woald  not  nave 
bound  himself  by  the  Inconsistent  agree- 
ment into  which  he  did  enter. 

3.  Nor  is  it  true  thnt  Mrs.  Sulenberger's 
promise  to  pay  became  absolute  upon  her 
failure  to  pay  the  interest  at  the  expira- 
tion ot  190  dim  from  the  time  she  signed 
the  note.  The  Insistence  by  counau  for 
the  appellee  Is  that  Gilbert's  promise  to 
renew  or  carry  the  note  for  three  years 
was  conditions  upon  Mrs.  Holenberger's 
paying  the  Interest.  No  such  conclusion 
can  be  Justly  drawn- from  the  agreement 
signed  by  Gilbert.  See  the  clear  and  ex- 
I^dt  language  ot  that  lostrument :  "  It  la 
agreed  by  the  nndenrigned  that  tbe  aaid 
note  le  to  be  renewed  or  carried  by  me  for 
three  years,  if  tbe  said  Barbara  Solenber- 
ger should  need  that  time  to  pay  It  In,  or 
a  leas  time."  The  sentence  Is  complete, 
and  It  perfectly  expresses  an  uncondition- 
al promise.  Then  the  Inetrument  pro- 
ceeds: "The  Interest  to  tw  paid  by  aaid  B. 
Solenberger  at  every  renewal;  and  to 
above  I  aaree."  This  last  provlidon  is 
equally  separate  and  distinct.  Obvious- 
ly. If  the  payment  ot  interest  had  been  in- 
tended as  the  condition  upon  which  Gil- 
bert was  to  renew  tbe  note,  then  the  paper 
would  have  read  that  "Gilbert  agrees  to 
renew  for  tbe  prescribed  period  of  three 
years,  provided  Mrs.  Solenberger  pays  the 
Interest  at  each  renewal. "  But  the  paper 
does  not  so  read,  and  obviously  it  was 
not  so  Intended.  Yet  the  bill  all^ces: 
"Yonr  orator  is  advised,  and  so  charges, 
that  the  eflect  ol  the  failure  to  so  ruew 
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the  «ald  note  and  pay  the  Intefest  thereon 
in  to  release  the  estate  of  said  Gilbert  from 
the  modification  of  the  obligation  o(  said 
noto  as  the  same  la  set  forth  In  said  paper." 
The  logical  abBordlty  of  any  soeh  conten- 
tion lies  In  the  fact  that  the  obligation 
-was  apoo  Ollbert  to  renew  the  note,  and 
not  upon  Mrs.  Solenberger,  so  that  the  in- 
terest coold  not  have  been  paid  unless  the 
note  waa  renewed  by  Gilbert  at  the  ex- 
piration of  every  120  days,  as  he  bad 
bound  falniselt  to  do,  it  being  admitted 
that  the  note  was  never  discounted  at 
bank,  mucb  less  renewed.  Gilbert's  prom- 
ise tu  renew  or  carry  the  note  for  tbree 
years,  and  thus  extend  the  period  for  pay- 
ment, was  for  tbe  benefit  of  Mrs.  Solen- 
terKer,  and,  having  a  right  to  that  time, 
«fae  Insists  upon  having  it ;  but  it  has  been 
denied  her.  Under  that  provision  In  tbe 
paper  signed  by  Gilbert,  no  caose  ol  action 
could  arise  on  tbe  nota  In  any  STOit  nntU 
Jnly,  1889;  yet  this  suit  was  brongtat  to 
enforce  said  note  as  a  liability  upon  her 
aeparate  estate  to  August  rules,  18S7.  It 
is  clear  that  no  caiwe  of  action  existed 
against  her,  and  the  bill  should  have  been 
dismissed  on  demurrer.  Manufacturing 
Co.  V.  Evans,  84  Va.  717, «  S.  E.  Rep.  2. 

As  before  stated,  it  is  averred  In  the 
plaintiff's  bUl  that  N.  W.  Solenberger,  the 
payee.  Indorsed  his  name  on  tbe  back  of 
the  note,  and  for  value  received  delivered 
It  to  W.  T.  Gilbert.  This  avermott  Is  ex- 
preesly  denied  by  Mrs.  Solenberger  In  her 
Answer ;  and,  In  the  light  of  the  tacts  dis- 
closed by  the  record,  ber  answer  wonfd 
have  been  couvluslve  of  the  case  In  her  fa> 
vor  had  not  the  plaintiff  In  his  bill  waived 
an  answer  under  oath.  But  to  sastala 
this  most  essential  averment  In  the  bill 
the  plahitiff,  on  the  IGth  of  April.  1889, 
took  tbe  deposition  of  Walter  E.  Gilbert, 
son  of  said  W.  T.  Gilbert,  deceased,  wbere- 
upon  the  defendant  Barbara  A.  Solen- 
berger, on  the  17th  of  May,  lt*89,  took  the 
deposition  of  German  Smith  as  rebutting 
tntlmony.  Buttheplalntlffexceptedtothe 
deposition  of  Oei'man  Smith  on  thegrooad 
that  his  testtmonT  tends  to  contradict  or 
Tary  the  written  contract.  Withoutmore, 
It  might  be  sufficient  to  reply  to  tbis  ob- 
jection that  whatever  it  was  competent 
lor  the  plaintiff  to  prove  In  aid  of  the  con- 
tract soagtat  to  be  enforced  It  was  equally 
competent  for  the  defendant  to  rebut. 
But,  however  this  may  be,  it  Is  perfectly 
clear  that  the  evidence  objected  to  was 
not  Intended  to  contradict  or  vary  the 
terms  of  the  written  contract,  nor  does  It 
have  any  such  effect.  On  thecontrary,  tbe 
only  object  of  the  evidence,  and  Its  only 
effect,  is  to  show  the  object  of  the  parlies 
In  executing  the  Instrument,  and  that  it  ia 
sought  to  DC  perv«i»d  to  another  and 
different  purpose.  In  other  words.  In  this 
and  like  cases  parol  evidence  tending  to 
prove  independent  facts  is  admissible, 
Vhlch  facts,  If  established,  avoid  the  ef- 
fect of  the  written  agreement  by  facts  de- 
hors the  Instrument,  but  not  tending  to 
contradict  or  varylt.  Hence  Inthepresent 
case  it  was  competent  to  show  by  parol 
testimony  that  the  condition  upon  which 
the  note  in  question  was  signed  by  Mrs. 
SolcmbergOT  was  not  performed  by  Gilbert; 
for  II  a  docament  be  signed  by  one  party 


in  conseqaenoe  of  a  parol  agreement  by 
the  other  party,  which  parol  agreement  is 
not  performed.  tfa«i  it  follows,  from  what 
has  been  said,  that  the  parly  so  signing 
may  set  np.  as  against  the  other  party, 
the  non-perlormaaee  ol  tbe  parol  njnm 
meat.  2  Whart.  Br.  fi  928.  So  **lt  might 
be  shown  that  the  ludorsemaat  was  npoo 
trust  for  some  epedal  purpose,  as  trom  a 
principal  to  an  agoit.to  enable  him  to  nae 
the  instrument  *  *  *  In  a  partlcnlar 
way,  or  for  collection  merely,  or  as  an  e»- 
crow,  upon  an  express  condition  that 
has  not  been  compiled  with."  1  Daniel, 
Neg.  Inst,  fi  731.  In  Pym  v.  Campbell,  88 
E,  C.  L.  870,  there  was  an  agreemmt  In 
writing  to  purchase  sham  in  an  tnmi- 
tlon,  which  was  signed  by  a31  the  parties, 
and  left  with  plaintiff,  but  CampbeU 
signed  upon  the  express  condition  that  It 
shonid  not  oporate  as  his  agreement  nntil 
AJMmsthfe  had  approredot  tbe  iDTention. 
AlMBiMtbte  did  not  approTe  ot  It.  Lord 
CAUPBELLsald:  "It  was  proved  •  •  • 
that  before  tbe  paper  was  signed  it  was 
explained  to  tbe  plaintiff  that  tbe  defend- 
ants did  not  intend  the  paper  to  t»e  an 
agreement  till  Abemethle  had  been  con- 
sulted and  found  to  approve  of  the  in  vea- 
tiott ;  and  that  the  paper  was  signed  be- 
fore It  was  seen,  only  because  It  was  not 
convenient  to  deftondanta  to  remain ;  that 
plaintiff  assented  to  this,  and  received  the 
writing  on  those  terms.  That  being 
proved,  there  was  no  agreement."  And 
in  Hall  v.  Featherstone,  8  Hurl.  &  N.  284. 
it  was  held  that  where  the  drawer  of  a 
bill,  which  be  indorsed  In  blank,  delivered 
It  to  W.  to  get  tt  discounted  for  him,  and 
W.  went  off  with  the  bill,  promising  to 
get  and  bring  him  the  mon^,  but  nerar 
returned  with  tbe  bill  or  tbe  money,  and 
the  drawer  never  heard  of  the  bill  until 
called  upon  by  H.to  pay  it,  H.  must  prove 
that  he  gave  valne.  In  order  to  recover  on 
the  bill.  It  will  be  observed  that.  In  this 
case  the  rule  was  applied  against  H.,  who 
was  an  Innocent  holder,  without  notice, 
while  In  tbe  present  ease  tbe  same  state  of 
facts  was  true  as  to  Gilbert,  who  had  Inll 
notice  of  and  participated  in  the  whole 
transaction.  There  is  thertf  ore  no  ground 
npon  which  heconld  be  exempted  from  the 
operation  of  tbe  rule.  To  permit  the  en- 
forcement ot  the  note  in  question  against 
Mrs.  Solraberger  would  be  to  sanction  a 
manifestly  fraudulent  pervwrion  of  th.9  In- 
strument trom  the  purpose  tor  which  It 
was  Intended.  In  Towner  v.  Lucas.  IS 
Grat.  706.  Judge  Allen  said:  "The  fraud 
which  will  let  In  sech  proof  must  be  trand 
In  theprocurementofthelnstrnment  which 
goes  to  its  validity,  or  somebreach  ot  con- 
fidence In  using  a  paper  delivered  for  one 
purpose,  and  fraudulently  perv«tlng  It  to 
another. "  And  In  ddlTertng  the  opinion 
of  the  supreme  court  of  tbe  United  States 
In  Brick  V.  Brick.  98  D.  8.  614,  Mr.  Justica 
FiBLO  said:  "The  rule  which  excludes 
parol  testimony  to  contradict  or  vary  a 
written  instrument  has  reference  to  the 
language  used  by  the  parties.  That  can- 
not be  qualified  or  raried  from  its  natural 
Import,  but  most  speak  ior  Itsetl.  Ths 
rule  does  not  prohibit  an  Inqolry  Into  tha 
object  of  the  parties  in  eseeuting  and  n- 
celvhig  the  uutrnment."  Andlnanabla 
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and  exbansttve opinion  In  Nash  r.FnKflte, 
82  Orat.  595,  after  coltectlnfc  and  reriewlng 
all  tbe  aathorltles  upon  the  Babject,  Judge 
Staples  saTs:  "Indeedit  eeeiuB  tobe  well 
Bettlttd  that  whatever  relatee  to  the  point 
of  execnttoDt  whether  tending  to  show  the 
time  of  ddlvery.  or  that  the  d&lvery  is  in 
the  nature  ol  an  escrow,  or  to  dlsprore  It 
altuffetber.  may  be establlBbed  by  parol." 

In  the  light  of  the  prindplea  held  by  these 
antborlties.  how  stands  the  present  case? 
Prior  to  the  transactions  nnderlnvesttga* 
tion,  N.  W.  Solenberger,  the  hnsband  of 
Mrs.  Barbara  A.  Solenbergw,  was  the 
Holder  uf  a  ueffotlable  note  made  by  Alex. 
Ifcaare,  of  Philadelphia,  and  W.  T.  OU- 
bert  and  Qermao  Smith  became  tadorsers 
on  this  note,  to  enable  N.  W.  Solenberger 
to  get  tbe  money  thereon.  After  several 
renewals  the  note  went  to  protest,  and 
Smith,  the  second  Indoraer,  declined  to 
further  Indorse  the  note,  N.  W.  Solenberger 
beiuflr  InsolTent.  The  bank  recovered  a 
Jnilgment  on  the  note,  which  Jadgmmt,  It 
seems,  was  sattsfled  ant  of  W.  T.  Gilbert's 
eetateaftwhlsdeath.  But  before  Gilbert's 
death,  he  being  first  Indoreer,  and  N.  W. 
Solenberger  being  Insolvent,  It  stood  htm 
In  hand  to  get  somelndemnlty  against  the 
loss  which  had  befallen  him  as  Indoraerfor 
N.  W.  Solmberger.  In  this  stateof  affairs, 
Mr8.Solenbergw,  who  had  received  no  ben- 
efit from  the  note  so  Indorsed  for  her  hns- 
band by  Gilbert  and  Smith,  and  who  was 
In  no  way  bound  therefor,  was  lodaced  to 
execute  the  note  in  question,  payable  to 
her  husband,  to  whom  ehe  owed  nothing, 
It  being  agreed  and  understood  that  the 
same  snoald  belndorsed  on  theback there- 
of by  her  said  husband,  and  delivered  to 
Gilbert,  who  was  also  to  Indorse  It,  and 
get  It  discounted  at  the  Union  Bank  of 
Winchester,  and  thus  to  be  substituted  for 
said  original  debt  held  by  the  bank 
against  herhusband  and  his Indorsers,  Gil- 
bert and  Smith.  But  before  executing,  as 
a  matter  of  grace  and  favor,  her  note,  to 
be  iodorsed  as  aforesaid,  and  discounted 
at  satd>  bank,  and  snbstltnted  (or  said 
original  debt  ol  her  husband,  for  which 
Gilbert  was  bound  as  first  Indorser,  she 
demanded  ol  Gilbert  tbe  terms  expressed 
in  said  paper  executed  by  blm  on  the  same 
day  she  signed  the  note.to-wlt,  on  the  fith 
of  Jaly,  1886.  Such  bdng  the  circum- 
stances under  which  the  note  was  exe- 
euted,  as  shown  by  the  record.  It  only  nv 
mains  to  notice  bitefly  tbe  erldenee  of  the 
only  two  witnesses  whose  depositions 
were  taken.  Walter  E.  Gllbwrt,  a  son  of 
W.  T.  Gilbert,  and  who  was  a  boy  16 
years  of  age  at  tbe  date  of  the  transac- 
tions about  which  he  testifies,  was  exam- 
ined on  behalf  of  the  plaintiff,  the  appellee 
here.  He  sets  out  by  stating  that  he 
knows  the  circumstances  under  which  the 
note  was  exeented  and  d^lvered;  that  It 
was  exeented  In  his  father's  ofBce  In  the 
presence  of  Mr.  and  Mrs.  Solenbencer,  W. 
T.  Gilbert,  and  himself,  and  that  the  orig- 
inal debt  was  for  money  borrowed  by  N. 
W.  Solenberger  from  bla  father,  W.  T.  Gil- 
bert, He  states  that  he  remembers  the  ex- 
ecution of  tbe  paper  rigned  by  his  father, 
and  that  It  was  executed  at  the  request  of 
the Solenbervm :  that  beknetrand  andsr> 
stood  the  terms  upon  which  the  settle- 
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ment  was  finally  made;  that  after  Mrs. 
Solenbentrer  had  executed  the  note  it  was 
ddlvered  to  W.  T.  Gilbert,  who  kept  It 
among  his  valuable  papera;  and  that  he 
afterwards  deposited  it  In  tbe  bank.  He 
professes  to  remember,  and  he  details,  a 
conversation  between  German  Smith  and 
W.  T.  Gilbert  in  the  office  of  Barton  St 
Boyd,  and  repeats  statements  made,  as 
he  says,  by  Smith ;  but  on  cross^xaml- 
natlon  this  witness  admits  that  he  did  not 
see  the  note  executed,  and  does  not  know 
whether  It  was  executed  before  the  parties 
met  In  his  father's  office  or  af towards; 
that  In  fact  he  never  saw  tbe  note  at  all 
until  afterltwasexeented,and  hethlnkshs 
saw  It  hi  Irss  than  three  days  afterwards, 
but  will  not  even  swear  to  that;  thai 
as  to  the  object  of  the  visit  to  his  fathra's 
office  he  knows  nothing  except  v  hat  his 
father  told  him,  and  his  own  supposition. 
As  to  the  paper  remembered  by  blm  to 
have  been  executed  by  his  father  at  tbe  rs- 
qnest  of  the  Soleabeqcers,  ha  now  admits 
that  he  knew  of  It  by  reason  of  bft  vlng  aft- 
erwards seen  a  duplicate  of  It,  which  his 
father  kept:  and  he  further  admits  that 
he  did  not  see  the  note  delivered  to  his  fa- 
ther at  all.  ThuB,  upon  cross-examina- 
tion It  is  made  to  appear  that  Walter  E. 
Ollbert  knew  very  little,  if  anything,  of 
the  transactions  about  which  he  so  fully 
testified  In  his  examination  In  chief.  On 
tbe  other  band,  German  Smith,  who  bad 
bem  one  of  thelndorsers  of  the  noteevl- 
denclng  the  original  debt,  and  who  was 
Introduced  on  behalf  of  the  defendant,  the 
appellant  here,  showe  clearly  that  the 
original  debt  was  not,  as  WalterE.  Gilbert 
says  it  was,  for  money  borrowed  by  N.  W. 
Solenbei^r  from  W.  T.  Gilbert,  but  that 
said  Solenberger  held  the  note  of  Alex.  Mc- 
anre.  of  Philadelphia,  and  that  W.  T.  Gil- 
bert had  Indorsed  it  to  enable  Solenberger 
to  get  the  money  on  It  from  the  bank; 
that  on  the  notee  given  In  subeeqaent  re- 
newal both  Ollbert  and  Smith  werelndors- 
ers,  and  that  Smith  reused  to  continue 
his  Indorsement,  and,  as  he  states,  "bene* 
this  substltnte  which  was  submitted, 
and  not  accepted."  The  witness  Smith 
does  not  pretend  to  have  been  present  at 
the  execution  of  the  note  in  question ;  but 
he  clearly  and  positively  states  that  "the 
matter  was  determined  upon  In  my  office 
between  N.  W.  Solenberger.  W.  T.  Gilbert, 
and  myself;  that  the  note  was  executed 
and  gtven  to  W.  T.  Gilbert  for  dleeonnt  by 
tbe  Union  Bank.  *  And  he  further  distinct- 
ly and  positively  states  that  Walter  E.  Gil- 
bert was  not  present  at  any  conversation 
between  W.  T.  Gilbert  and  himself  In  re- 
gard to  the  matter;  and  that  the  note  ex- 
ecuted by  Mrs.  Solenberger  was  Intended 
to  take  the  place  of  the  original  note  in 
bank,  and  with  that  view  was  signed  by 
Mrs.  Solenbei^r,  but  with  the  expectation 
of  Itn  being  accepted  by  the  bank  to  the 
Bntlsfaction  of  all  concerned.  And  he  fur- 
ther says  that  the  note  sued  on  was  not 
intended  to  take  the  place  of  the  debt  for 
which  N.W. Solenberger  was  bound  to  W. 
T.  Gilbert, "  only  under  certain  conditions, 
—that  the  bank  would  accept  It,  and  agree 
to  Its  renewal,  as  per  tbe  anderstandlns 
in  the  written  contract  signed  by  W.  T. 
GObert,  dated  July  6. 1886. " 
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in the  llgbt  ol  the  caae  made  by  the 
pleadlDgfB,  and  the  law  applteable  thereto, 
two  thinf^  are  clear:  Firsts  that  the  rale 
wbich  forbids  the  reception  ol  parol  te»* 
timony  to  contradict  or  vary  the  terms  of, 
a  deed  or  other  writing  to  not  Infringed 
by  the  Introduction  ol  the  evidence  ob- 
jected to,  as  that  evidence  does  not  tend  to 
contradict  or  vary  the  terms  of  the  con- 
tract between  the  parties,  but  merely  to 
show  that  there  has  been  no  valid  delivery 
of  the  note  In  anlt;  and,  secooi/,  that  the 
evidence,  together  with  th«  written  con- 
tract,  clearly  establlsheB  that  the  note 
was  not  delivered  to  W.  T.  Ollbert  for 
value,  and  that,  the  purpose  tor  which  It 
was  executed  having  failed,  there  la  no 
liability  therefor  upon  the  appellant,  Mrs. 
Barbara  A.  Soleuberger;  and  tor  theae 
reasons  the  decree  appealed  from  must  be 
reversed  and  annulled,  and  such  decree  en- 
tered bere  as  ehonld  have  been  tnteni  by 
tbe  coort  bdow. 

FAi;NTi,EBur,  J.,  dissents. 

TtKonnA  FntE  ft  Marinb  Im.  Oo.  t.  Saun- 

DBBB. 


(Aqhwm  Court  jA: 


of  Virginia.  Jime 


PLIADIKO — DBPASTDBS— ESTOPPBI^DnPLtOITT. 

1.  In  a  salt  upon  an  Insurance  pollCT,  the  plea 
alleged  mlsrepreaentatioos  in  the  application  as 
to  the  value  of  the  property.  To  this  the  replica- 
tion averred,  by  way  of  estoppel,  that  defondaat'B 
agent  tiad  a  full  view  of  the  propert7,  concurred 
In  the  estimated  value,  and  himself  inserted  the 
amount  in  the  application.  Seld^  this  was  no 
departure  from  the  declaration  upon  the  policy. 

a.  The  replication  was  not  doable  as  beinff 
both  by  way  of  estoppel  and  in  confession  and 
avoidance.  All  the  matters  set  out  constitute  the 
single  point  that  defoidant  Is  estopped  by  the 
acts  of  its  agent. 

8.  Where  an  Insurance  agent  has  a  fuU  view 
of  the  iHvperty,  cimcurs  in  the  estimate  of  value 
made  by  the  owner,  and  himself  inserts  theamcnmt 
In  the  spplicaticai,  the  company  is  estopped  to  plead 
misrepresentation  as  to  the  value. 

Appeal  from  circuit  court,  Mecklenbnrg 
connty. 

W.  w.  A  B.  T.  Crttmp,  for  appellant.  A. 

8.  Lee,  for  appellee. 

Lewis,  P.  Tbls  waa  an  action  In  the 
circuit  court  of  Mecklenburg  connty  Tin  a 
policy  of  Are  Insurance.  The  case  has  ouce 
before  been  to  this  court,  and  is  r^ortad 
In  84  Va.  210. 4  8.  E.  Rep.  684.  Altar  the 
case  went  hack  to  tbe  circuit  coort  the 
plnlntlR  replied  anew  to  the  defendajit's 
special  pleas,  and  tbe  question  again  Is  as 
to  the  sufficiency  of  the  replications.  On 
the  former  appeal  tbe  Judgment  was  re- 
versed because  tbe  replications  concladed 
to  tbe  country  instead  of  with  a  verifica- 
tion, as  they  ought  to  have  done.  Inaa- 
much  as  they  In  trod  need  new  matter.  The 
replications  subsequently  filed,  and  upon 
which  we  are  now  to  pass,  set  forth  tbe 
same  matters,  and  are  In  all  respects  tbe 
same  as  those  first  filed,  except  they  con- 
clude with  a  verification.  Tbe  first  plea 
seta  np  a  warranty  by  the  plaintiff  aa  to 
the  cost  of  the  property,  alleging  that 
whereas  ahe  represented  It  In  the  written 
application  for  Insurance  to  be  $1,600,  It 
waa  In  tact  much  less,  and  the  record  al- 
lies that  this  repreaentation  was  material 


to  the  risk,  and  nntrne.  The  policy  recites 
that  the  application  shall  m  treated  aa 
apart  ol  ljiep<^7,  and  that  Its  state- 
ments shall  be  treated  aa  wanvntlea  by 
the  assured  that  the  tacts  therein  stated 
are  true.  To  the  first  plea  the  plaintiff  r»< 
piled,  in  snbstance,  that  wfam  the  applica- 
tion waa  made  she  expressly  Informeid  the 
agent  of  the  company,  who  procured  ber 
signature  to  tbe  application,  that  ahe 
could  not  tell  with  certainty  what  tbe 
property  cost,  but  that  she  estimated  It 
at  91,600;  that  this  estimate  was  eon- 
cnrred  in  by  the  agent,  who  Umsidf  in- 
serted it  In  the  application,  which  waa 
signed  by  her;  that  he.  the  said  aasnt, 
th«i  and  there  fuUy  inspected  and  exam- 
ined the  property,  and  waa  as  fully  in- 
formed as  to  its  value  and  cost  aa  tbe 
plaintiff  herself  was;  that  tbe  defendant, 
through  ita  agent,  also  had  knowl  edge  of 
the  real  condition  and  sitoatlon  of  tba 
risk,  and  that  with  such  knowtodjge  tbe 
property  was  valued  by  its  agent  at  tbe 
said  sum  of  91,000,  and  insured  according- 
ly. Wherefore  It  ie  iualBted  **  that  tbe  said 
defendant  la  concluded  and  estopped  from 
alleging  thematter  setoplnthesaid  plea.* 
The  replication  to  the  second  plea  la  sab- 
stantlnlly  to  the  same  effect.  The  defeod- 
nnt  moved  to  r^ect  these  r^^atlons,  but 
the  motion  waa  overmled.  and  to  this  ac- 
tion of  the  court  an  exception  was  taken. 
The  case  was  thereupon  submitted  to  a 
Jury,  and  a  verdict  rendered  for  the  plain- 
tiff for  91iO00,  the  amount  of  the  policy, 
upon  which  verdict  thecourt  entered  Jadg- 
ment.  The  principal  assignment  of  error 
relates  to  the  action  of  the  drcnlt  court 
In  overruling  the  motion  to  refect  the  rep- 
lications. It  Is  eontoided  that  the  repU- 
catlous  aredefectivebecanse, Instead  of  an- 
swering the  contention  raised  by  the  pleaa 
aa  to  the  coat  of  the  properly,  they  under- 
taheto  set  np  In  estoppel  an  allied  valua- 
tion of  the  property  by  the  defendant's 
agent;  and  tbls* it  is  contended,  consti- 
tutes a  departure  in  pleading  for  which 
the  motion  ought  to  have  been  granted. 

A  learned  author  lays  It  down  that  the 
only  mode  of  taking  advantage  of  a  de>- 
parture  la  by  demurrer.  4  Minor,  Inst. 
1040.  But,  be  that  as  it  may,  here  there 
has  been  no  departure.  To  the  graeral 
rule  which  requires  the  pleader  ^ther  to 
traverse  or  to  confess  and  avoid,  tliere  ars 
several  exceptions,  one  of  whieb  aiiaea  In 
the  CBseol  pleading  In  estoppel.  Steph. 
PI.  219.  Indeed.  It  Is  one  of  tbe  essential 
qualities  of  a  replication  that  It  must  pre- 
sent matter  of  estoppel  or  must  traverae 
or  coulees  and  avoid  the  plea.  1  Chit.  PL 
04S.  Moreover,  a  departure  takes  place 
only  when  the  party  deserts  the  ground 
that  he  took  In  his  last  antecedent  iriead- 
Ing  and  resorts  to  anothw.  Thus  the  rq>- 
llcatlon  must  be  conformable  to  tbe  decla- 
ration, the  rejoinder  to  the  plea,  etc. ;  or. 
as  Liord  Coke  expresses  It :  "  Eiach  party 
must  takeheed  of  the  ordering  ut  the  mat- 
ter of  bis  pleading,  lest  his  replication  df»> 

Kart  from  hla  count,  or  bis  rejoinder  from 
Is  bar ;  etah  de  ceteris.  **  OThob.  Co.  lAtt, 
486  ;  4  Minor,  Inst.  1088.  in  the  present 
case  tbls  rule  has  been  observed ;  that  la 
to  say.  tliere  has  been  no  abandonment  of 
the  ease  stated  In  tb»  dsidaratfcm  and  a 
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resort  to  another,  bat  the  matter  con- 
tained In  the  replication  conforms  to  and 
fortifles  that  contained  In  the  declaration. 
There  was  nu  error,  therefore,  in  overrul- 
ing the  motion  to  reject  the  application. 

The  qnestion  as  to  a  departure  was  not 
'considered  on  the  former  appeal.  Nor  did 
the  court  meaato  intimate  any  opinion 
on  tbst  subject.  All  that  was  decided 
with  respect  to  the  replications  was  that, 
Introdndng,  as  they  did,  new  matter, 
they  ought  to  have  concluded  with'  a  veri- 
fication. In  order  to  give  the  defendant  an 
opportunity  of  answorinjc  it,  and  upon 
that  ground  alone  the  jadnment  was  re- 
Tersed.  In  short.  It  in  very  clear  that 
tliere  has  been  no  departure;  and,  if  the 
all^atlons  of  the  replications  be  true,  and 
if  the  plaintiff  has  acted  in  good  faith,  as 
the  Jury  have  lonnd,  then  the  case  is  with- 
in the  principle  decided  In  Insurance  Co.  v. 
West,  76  Va.  575,  in  which  case  Judge  Sta- 
PL.BS,  speaking  tor  the  court,  said :  "  In 
all  this  classof  cases  It  has  been  held  that, 
where  the  agent  filling  up  the  application 
Is  clothed  with  real  or  apparent  authority 
TO  make  a  contract  <m  Insurance,  the 
agent's  knowledge  of  the  real  condition  and 
altaatlon  of  the  risk  Is  imputable  to  the 
principal,  and  estops  the  latter  from  set- 
ting up  any  warranty  inconsistent  there- 
with." In  that  case  the  answer  to  the 
question  In  the  application,  as  to  whether 
the  property  was  incnmbered,  was  In  the 
negative.  But  parol  evidence  was  admit- 
ted to  show  that  the  answer  was  written 
at  the  suggestion  of  tbe  agent,  who  pro- 
cared  the  application,  after  full  Informa- 
tion of  the  clrcnmstances,  and  It  was  held 
that  this  constituted  an  eqnttable  eetop* 
pel.  Iz  was  also  said  in  the  same  case 
tiiat  whenever  the  application  is  incorpo- 
rated In  thepollcyas  a  warranty  the  war- 
ranty should  be  regarded  as  relating  only 
to  matters  of  which  the  assured  had,  or 
should  bepresomed  to  have  had,  some  dis- 
tinct, definite  knowledge,  and  not  to  such 
matters  as  depend  wholly  upon  opinion 
and  Judgment.  Citing  Wood,  Fire  Ins.  §{ 
886,  402,403;  May.  Ins.  g§  140.  602;  Insur- 
ance Co.  V.  Wilkinson,  13  Wall.  223;  Na^ 
tloaal  Bulk  v.  Inranince  Co.,  9K  U*  S  673; 
and  other  cases. 

In  lusarnnce  Co.  v.  Wilkinson,  the  court, 
after  quoting  with  approval  from  2  Amer. 
Lead.  Cas.  (5th  Ed.)  017,  to  the  effect  that 
agents  of  insurance  companies,  in  their 
seal  to  procure  customers,  not  onfreqnent- 
1y  mislead  tbe  assured  by  a  false  state- 
ment of  what  the  application  sbonld  con- 
tain, or,  taking  the  preparation  of  It  into 
their  own  bands,  procure  his  signature  by 
an  assurance  that  it  Is  properly  drawn, 
and  that  in  such  cases  the  description  of 
the  risk,  though  nominally  proceeding 
from  the  assured,  should  be  regarded  as 
tbe  act  of  the  insurers,  went  on  to  say 
that  this  principle  does  not  admit  oral 
testimony  to  change  or  contradict  that 
which  is  In  writing,  but  goes  upon  the 
idea  that  the  writing  oflered  In  evidence 
Is  not  the  Instmment  of  tbe  party  whose 
name  is  signed  to  it;  that  It  was  procured 
under  such  circumstances  by  the  otber  side 
as  estops  that  side  from  relying  on  It,  and 
therefore  that  It  cannot  be  lawfully  used 
agaliut  the  party  who  i^gned  It.  And  ve 


may  add  that  the  principle  is  now  well  es- 
tablished in  the  jarispmdence  of  the  coun- 
try. 

Another  error  assigned  Is  the  refusal  of 
tbe  circuit  court  to  permit  the  defeudimt 
to  withdraw  its  Joinder  of  issue  tendered 
by  the  replication  to  the  first  special  plea, 
and  to  demur  to  the  replication  after  the 
motion  to  reject  the  replication  had  been 
overruled.  A  sufficient  answer,  however, 
to  this  objection  Is  that  the  replication  la 
sufficient  in  law,  and  hence  the  result  la 
the  same  as  If  the  request  had  been 
granted.  It  Is  contended  in  this  connec- 
tion that,  apart  from  tbe  objection  as  to 
a  departure,  already  conslderad,  the  repli- 
cation Is  defective  becaose  it  is  in  confer 
slon  and  avoidance,  and  also  In  estoppd. 
In  otber  words,  that  it  Is  bad  for  duplic- 
ity. But  this  Is  a  mistaken  view.  All  the 
matters  set  out  In  tbe  replication  together 
constitute  but  one  point,— that  Is  to  say, 
that  the  defendant  Is  estopped  from  set- 
ting up  the  defence  relied  on  in  the  plea ; 
and  the  rule  Is  well  settled  that  no  mat- 
ters, however  multifarious,  will  operate 
to  make  a  pleading  double  that  together 
constitute  bat  one  connected  proposition 
or  entire  point.  Steph.  PI.  262  ;  4  Minor, 
Inst.  987.  And,  as  to  the  further  conten- 
tion that  the  recitals  of  the  replication 
present  no  case  of  estoppel,  that  is  an- 
swered by  what  has  already  been  said. 

This  disposes  of  all  tbe  qaestions  raised 
In  the  rase,  and  the  result  Is  that  Uie  Jodic^ 
ment  of  the  circuit  eoart  mnst  beafflrmed. 


EARLT  v.  COHUONWSAL.TH. 


(Supreme  Court  qf  A% 


ABSON — ^IUDXOnCXMT  — 430KTIKUAHCn— ATTOBjraT— 
CON7BSSION. 

1.  An  Indictment  which  charged  that  defeod- 
aut  feloniously  and  malldously  set  fire  In  Um 
nl^ht-time  to  a  certain  warebouse,  and  by  tbe 
burning  thereof  did  felonlonslyand  maliciously 
bora  a  certain  dwelllug-houBe,  was  not  bad  for 
duplicity,  since  the  aota  ohar^ad,  though  mnltt- 
tariouajconstltatedbat  one  oonnected  transaction. 

3.  Wbere  a  motion  for  a  continuanoe  on  the 
groond  of  tbe  absence  of  witnesses  was  denied 
because  tbe  court  was  satlalled  that  defendant  bad 
not  diliEently  prepared  for  trial,  and  only  sought 
delay,  toe  judgment  will  not  be  disturbed. 

8.  A  count  whlcb  failed  to  conclude  witb| 
"against  the  peace  and  dlgni^  of  the  oonunonF 
wealth, "  was  fatally  defecuve;  but  wbare  s  voi^ 
diet  of  guili7  was  rendered  i^on  a  leoond  ooont^ 
wbicb  was  complete,  tbis  was  Boffltdeat  to  snstala 
the  Judgment 

4.  It  is  within  the  discretiou  of  tbe  court  to 
refuse  to  permit  defendant,  at  tbe  trial,  to  with- 
draw bis  plea  of  guilty,  and  plead  In  abatement. 

5.  A  prisoner  accoaed  of  arson  was  informed 
tiiatbe  bad  aright  to  be  tried  eltberlnthecoun^ 
or  circuit  court,  and  elected  to  be  tried  in  the 
county  court,  pleaded"not  guilty, "and expressed 
a  desire  for  Immediate 'triaL  Counsel  were  ap- 

Einted  to  defend,  hy  whose  advice  defendant  ob- 
ined  a  oontinnanoe.  Afterwards  deftadant  moved 
to  set  aside  his  arraignment  because  the  counsel 
appointed  bad  been  injured  by  the  fire  which  be 
was  accused  of  Idndllng,  and  because  be  desired 
to  be  aied  In  tbe  drcnit  court  field,  tbe  fact 
that  such  counsel  had  obtained  a  coniiouance, 
presumably,  for  better  preparation,  was  sufduleut 
to  show  that  defendant  was  not  Injured,  and  the 
motion  was  properly  denied. 

d.  A  oonieashm  obUdned  npnn  the  promise  of 
a  grlvata  detecMva,  employed  to  worknptheoaae^ 
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that  the  common  wealth  would  make  U  eaaler  for 
the  priamer  U  he  would  tell  all  about  the  crime, 
was  not  "indaoed  by  one  in  antborlty, "  and  was 
admissible. 

Error  to  county  court.  Franklin  county. 
Mr.  HaJntOD,  for  plaintiff  in  error.  The 
Attomey^  Qeneral,  for  defendant  In  error. 

Lewis,  P.  At  the  Noyember  term,  18R9, 
of  the  county  coart  of  Franklin  county, 
tlie  prisoner  was  lolntly  Indicted  with 
Bird  Wooda,  William  Brown.  Morgan 
Dlcklnaon,  and  Nannie  Woods,  for  arson. 
The  Indictment  was  drawn  under  section 
8695  of  the  Code,  which,  so  far  as  tt  Is  ma- 
terial to  the  present  case,  enacts  as  fol- 
lows: any  prason,  In  the  night,  ma- 
liciously bum  the  dwelling-house  of  an- 
other, or  any  boat  or  veaa^  or  river 
craft  In  which  persona  usually  dwell  or 
lodge,  or  any  ]aJl  or  prison,  or  maliciously 
set  fire  to  ajiythliig.by  tlte  burning  where- 
of such  dweillng-faooM,  boat,  vessel,  or 
river  craft.]altor  prison, shall  be  burned  In 
the  night,  he  shall  be  punished  with  death ; 
but  If  the  jury  find  that  at  the  time  of 
committing  the  offrase  there  was  no  per^ 
son  in  the  dwelling-house,  boat,  vessel,  or 
river  cr^t,  jail  or  prison,  the  offender 
shall  be  confined  In  the  penitentiary  not 
less  than  Ave  nor  more  than  t«i  years." 
The  Indictment  contains  two  counts.  The 
first  charges  that  the  dtfeudants,  the 

said  county,  on  the  day  of  October, 

in  the  year  one  thousand  eight  hundred 
and  eighty-nine,  In  the  night-time  of  said 
day,'about  the  hoar  of  1  o'clock,  a  certain 
warehouse  there  situate,  of  the  valun  of 
$500,  the  property  of  J.  H.  BInford  and 
Giles  W.  B.  Hale,  known  as  'Franklin 
Warehouse,'  feloniously  and  maliciously 
did  set  fire  to,  and  by  the  burning  thereof 
the  dwelling-house  of  J.N.Montgomery, 
there  situate,  of  the  value  of  $700,  felo- 
niously and  maliciously  did  bum.  In  the 
night-time  aforesaid,  said  J.  N.  Montgom- 
ery, Susan  Montgomery,  and  Mabel  Mont- 
gomery being  In  the  said  dwelling-house 
at  the  time  of  the  commission  of  said 
offense  In  the  night-time  aforesaid."  The 
senond  count  is  like  the  first,  except  that 
it  concludes  with  the  words  "against  the 
peace  and  dignity  of  the  commonwealth  of 
Vlixinla,"  which  the  first  doea  not.  The 
defendants  at  the  same  term  demurred  to 
the  Indlctmmt,  and  to  each  count  ttiereof, 
but  the  demurrer  was  oTermled,  and,  up- 
on being  arraigned,  theyscverally  pleaded 
"not  guilty."  The  case  was  thereupon 
continued  to  the  ensuing  term,  at  which 
term  they  were  tried  separately,  found 
guilty,  and  sentenced  to  be  hanged.  The 
verdict  In  the  present  case  was  as  follows, 
to-wlt:  "We,  the  Jury,  find  the  prisoner, 
George  Eariy,  guilty  as  cbai^ged  In  the  sec- 
ond count  of  the  within  Indictment  " 
There  was  a  motion  tor  a  new  trial, which 
was  overruled,  and,  the  prisoner  having  un- 
successfully applied  to  the  judge  of  the  cir- 
cuit court  of  Franklin  county  tor  a  writ  of 
error  and  aapersedeas,  the  case  was 
brought  to  this  court. 

1.  The  first  assignment  of  error  Is  that 
the  county  court  erred  In  overruling  the  de- 
murrer. This  contention  Is  based  upon  the 
grounds  (1)  that  the  indictment  i»  bad  tor 
duplicity;  (3)  that  l^e  first  count  does 


not  contain  the  constitutional  conclusion 
"against  the  peace  and  dignity  of  the  com- 
monwealth; and  (8)  because  it  Is  not 
charged  that  the  burning  of  the  dwelling- 
house  of  the  said  J.  N.  Montgomery  was  In 
the  night.  The  flzst  of  these  gronnds  la 
cleariy  ontenable.  There  Is  only  one  of- 
fense charged— tlte  burning  of  the  ware- 
house and  dwdllng-hoose  conatltntlng, 
under  the  statute,  but  one  offense,  and  the 
rule  is  well  settled  that  no  mattws,  how- 
ever multifarious.  wlU  operate  to  make 
an  Indictment  donUe,  proTlded  that  all 
taken  together  constitute  but  one  con- 
nected charge,  or  one  transaction.  IBish. 
Crim.  Proc.  <2d  Ed.)  $488.  As  to  the  sec- 
ond point,  there  Is  no  doubt  but  that  tbe 
first  count  Is  defective,  and  ought  to  have 
been  quashed ;  since  each  count  of  an  in- 
dictment must  be  periect  in  Its^,  the 
omission  ol  the  conclualoii  "against  tbe 

Seace and  dignity  of  the  commonwealth** 
I  fatal,  earner's  Case,  4  Grat.  546; 
Thompson's  Case,  20  Grat.  734.  Tbe  error 
of  the  court,  however.  In  this  particular, 
has  not  operated  to  the  pr^udlce  of  the  pris- 
oner, for  the  second  coont  Is  clearly  good, 
and,  as  the  verdict  of  guilty  was  rendered 
npon  that  count,  that  Is  sufficient  to  sas- 
taln  the  Judgmoit.  1  Blsh.  Crim.  Proc.  { 
1011.  And  as  to  tbe  third  objection  above 
mentioned,  that  has  no  foundation  to  rest 
upon,  as  the  most  casual  reading  of  the 
indictment  will  show. 

2.  Wben  the  case  was  called  for  trial  the 
prisoner  asked  leave  to  withdraw  his  plea 
ofnotgullty,entered  upon  his  arraignment 
at  a  former  term,  and  to  plead  In  abate- 
ment, on  the  ground  that  the  grand  Jury 
which  found  the  indictment  bad  not  been 
summoned  according  tn  law;  and, second- 
ly,  because  Thomas  F.  HoUowell,  one  of 
the  grand  jurors,  was  not  a  qualified  Ju- 
ror; but  the  court,  after  hearing  argu- 
ment, refused  the  request,  and  tbe  priaon- 
er  excepted.  By  pleading  the  general  issue 
alone,  a  defendant  has  always  been  under* 
stood  to  waive  the  right  to  Interpose  aft- 
erwards a  plea  In  abatement.  Tbe  settled 
doctrine,  however,  Is  that  the  Judge  may 
permit  a  pleading  to  be  withdrawn,  and 
another  one  to  be  snbstltoted,  whenever, 
by  so  doing,  he  does  not  violate  any 
positive  rule  of  law  or  of  established  iirac- 
tice.  But  such  a  discretion  will  rarely.  If 
erer,  be  eser^ied  In  aid  of  an  a  ttempt  to  rely 
upon  a  merely  dilatory  or  formal  defoiae. 
I  Blsh.  Crim.  Proc.  i2d  Ed.)  {  12«.  In  the 
present  case,  we  do  not  see  from  the  ree- 
ord  that  this  discretion  had  been  Improp- 
erly exercised,  and  heuce  the  second  as- 
signment of  error  la  not  well  taken. 

8.  The  third  aaslgrnment  rentes  to  the 
refoaal  of  the  court  to  continue  the  caae 
on  the  ground  of  the  ahsenee  of  curtain 
witnesses.  Tbe  MU  of  aneptloiw  reelten 
that  the  prisoner's  motion  tor  a  eontlnn- 
ance  was  overruled  because  the  court 
was  satisfied  that  the  prisoner  had  not 
used  due  dlllgenoe  in  preparing  tor  trial, 
and  also  because.  In  the  opinion  of  the 
court,  the  motion  was  made  for  the  pur- 
pose of  mere  delay.  It  need  hardly  be  rcH 
marked  that  a  motion  for  a  conttamance 
Is  addresned  to  the  sound  discretion  of  the 
coart,  and  that  Its  action  npon  such  a 
motion  will  not  be  revened  by  an  appd- 
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Inte  cnart  nnlesa  plainly  erroneons.  In 
the  federal  courts,  becaaee  It  la  matter  of 
discretion.  It  1b  not  one  with  rmpect  to 
which  error  can  be  Imputed  at  all;  and, 
althoQsb  tbe  doctrine  has  never  been  car- 
ried BO  lar  In  Tltvlnla.  yet  tliis  court  has 
repeatedy  decided  tbat  wbere  tbe  trial 
conrt  18  satisfied  that  the  real  purpose  of 
the  party  in  movlnff  for  a  contlnuaqce  is 
to  delay  or  evade  the  trial,  and  not  to  pre- 
pare for  It,  the  motion  onght,  of  course, 
to  be  overruled.  Hetvltt's  Case,  17  Orat. 
627;  Myers  v.  Trice,  31  S.  E.  Rep.  428.  and 
cases  cited.  In  tbe  present  case  tbe  clr- 
cnmstances  under  which  tbe  motion  was 
made  are  set  out  in  tbe  blU  of  ezceptlonR 
with  HUtflclent  fullneBs  to  preclude  as  from 
duinff  otherwise  than  disregard  the  excep- 
tion. Certainly  tbe  error,  if  any  was  com- 
mitted,1b  not  apparent,  and  nothtngls  bet- 
ter settled  than  that  everything  is  to  be 
preflumed  In  favor  of  the  correctuees  of  the 
rulings  of  a  court  of  competent  Jurisdic- 
tion, when  brought  under  review  in  an 
appellate  tribunal,  until  the  contrary  is 
shown.  Harm  an  v.  City  of  Ljuchbnrg,  38 
Orat.  37 ;  Coleman's  Case,  84  Va.  1,  8  S.  E. 
Rep.  878. 

4.  The  fourth  aenlgnment  of  error  la 
founded  upon  tbe  following  bill  of  excep> 
tions,  to- wit:  "Be  it  remembered  that 
when  this  cause  was  called  for  trial  at  tbe 
December  term,  1880,  the  prisoner,  by cohiit 
sel,  moved  the  court  to  set  aside  his  ar- 
raignment, made  at  a  former  term  of  the 
court,— to- wit,  tbe  November  term,  1889, 
— because  he  had  been  represented,  at  the 
lust  term  named,  only  by  counsel  who 
were  requested  by  the  court  to  appear  for 
him,  and  who  stated  that  tbey  were  ao 
situated  tbat  they  did  not  like  to  do  so, 
having  lost  some  property  In  the  fire,  and 
for  the  further  reason  that  the  prisoner 
wished  to  file  a  plea  In  abatement  and  to 
make  his  election  to  be  tried  In  the  circuit 
conrt;  but  the  court  overruled  the  motion 
of  the  prisoner  for  the  following  reasons : 
That  at  theNuvemberterm,  when  the  case 
of  the  prUoner  was  called,  the  eoart  had 
appointed  two  attom«yB  to  represent 
him,  who  declined  to  do  so  at  first  on  ac- 
count of  losses  sustained  by  them  by  the 
fire,  bnt  who  consented  finally  to  appear 
for  the  prisoner  tor  the  terra,  and  did  ap- 
pear for  talm  at  the  November  term ;  that 
the  court  had  advised  the  prisoner  before 
his  arraignment  tbat  upon  said  arraign- 
ment he  had  the  right  to  be  tried  ^ther  In 
the  comity  or  circuit  court ;  that  the  pris- 
oner had  then  said  tbat  he  wished  to  be 
tried  in  the  county  conrt;  that  he  waa 
then  arraigned  and  pleaded 'Not  guilty;* 
that  be  was  then  asked  by  the  court  If  be 
wanted  a  trial  at  that  time,  to  which  be 
replied,  'He  did,'  but  tbe  prisoner,  upon 
the  advice  of  counsel,  took  a  continuance 
of  his  cause  to  tbe  December  tmn ;  tbat 
the  prisoner  was  represented  at  tbe  De- 
cember term  by  experienced  counsel,  one 
of  whom  ^ad  represented  the  prisoner  at 
the  November  term ;  that  the  other  attor- 
ney assigned  to  prisoner  at  the  November 
term  was  employed  and  represented  at 
the  December  term  Bird  Woods,  anotbOT 
prisoner.  Jointly  Indicted  with  llie  prbion- 
er  OeoTg«  £ariy,  for  tlie  same  arson,  and 
that  tbe  court  waa  satisfied  that  no  in|u»- 
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tice  had  been  done  the  prisoner.  To 
which  action  of  the  conrt  in  overrnllng  bla 
motion  to  set  aside  his  arraignment,  the 
prisoner,  by  his  counsel,  excepted,  *  etc. 
We  see  nothing  in  this  action  of  the  court 
of  which  the  prisoner  can  Justly  complain. 
Whoi  he  was  arraigned  and  pleaded  '*not 
guilty"  he  was  represented  by  counsel, 
who,  although  they  were  sufferers  by  the 
fire,  do  not  appear  to  have  been  unfaithful 
to  bis  Interests.  On  tbe  contrary,  tbey 
obtained  a  continuance  presumably  for 
the  purpose  of  affording  an  opportunity 
to  better  prepare  f«>r  the  trial,  although 
be  expressed  a  desire  for  an  immediate 
trial;  and,  as  we  have  already  seen,  the 
conrt  was  not  bound  at  a  subsequent 
term  to  allow  him  to  withdraw  the  plea 
of  "not  guilty,"*  and  to  substitute  for  It 
another  defense  which  he  had  waived; 
still  less  was  it  the  duty  of  the  court  to  al- 
low him  to  withdraw  bis  Section  to  be 
tried  In  the  county  court. 

6.  The  next  objection  Is  to  tbe  action  <rf 
the  court  In  admitting  erldemw  to  prove 
certain  confessions  by  the  prisoner.  The 
evidence  was  objected  to  on  the  ground 
tbat  Che  contM^on  was  not  voluntary. 
The  confession  was  made  to  the  witness 
Hale,  who  testified  that  It  was  made;  so 
far  M  he  knew,  without  any  Inducement 
having  been  offered  by  any  one.  The  wit- 
ness also  testtfiedthathe  was  informed  by 
Wren,  a  detective  who  had  been  employeol 
by  the  corporation  of  Rocky  BCount  to  fer- 
ret out  evidence  of  the  burning,  that  the 
prisoner  desired  to  make  a  confession  to 
blm,  (the  witness;)  that,  accompanied  by 
Wren,  be  went  to  tbe  prisoner  and  bad  a 
conversation  with  blm j  that  In  the  course 
of  that  eonvOTsation  wren  stated  to  tbs 
prisoner  that,  if  he  made  any  statement 
at  all,  it  must  be  with  the  nnderstandlng 
that  It  waa  freely  and  voluntarily  made, 
without  the  Infiuence  of  hope  or  fear,  and 
that  therenpon  the  confession  was  made. 
Tbe  prisoner,  however,  upon  this  point, 
testified  tbat  before  the  conversation  Just 
alluded  to  Wren  said  to  him  that  11  h« 
would  *'tdl  blm  all  about  It  he  would 
make  the  commonwealth  make  it  easier" 
on  Mm,  and  tbat.  In  consequence  of  this 
assurance,  he  made  the  confession  In  que*' 
tlon.  On  the  other  hand,  one  E^dwards, 
another  detective,  testified  that,  before 
Wren  spoke  to  Hale  on  the  subject  of  the 

Sroposed  confession,  he  heard  a  conversa- 
ion  bstweeo  Wrra  and  the  prisoner,  1b 
which  Wren  rnnarked  to  theprisonertbat. 
If  he  wanted  to  make  any  statement  to 
him,  he  could  not  offer  him  anything,  but 
that  his  statement  must  be  voluntary. 
This,  be  says,  he  heard,  although  he  did 
not  bear  all  tbat  passed  between  them. 
Wren,  it  appears,  was  dischargefl  as  a 
witness  by  tbe  attorney  for  the  common- 
wealth before  tbe  trial,  and  did  not  testi- 
fy. We  are  of  opinion  that  under  these 
clrcnmBtances  the  confenslon  was  admissi- 
ble in  evidence.  Thei-e  is  no  doubt  bat 
that,  before  a  confession  can  berightly  ad- 
mitted, tbe  conrt  must  be  satisfied  that  it 
was  voluntary,— that  is,  that  it  was  made 
without  tbe  Infiuence  of  hope  or  fear  ex- 
erted by  aperscm  In  suthority,  or  with  the 
apparent  saneUon  of  such  person;  and 
the  burden  of  sbowtng  tbat  it  was  volnn- 

*  Digitized  by  Google 


798  SOUTHEASTEBN 


tary  la  tjponttaeconiinonwealth.  Buthere, 
taking  the  prisoner's  own  BtatemoDt  as 
trae,  no  Indnceraent  was  offered  by  anr 
one  In  aatboiity.  In  Thompson's  Case,  20 
Orat  724,  it  whb  said,  upon  the  aatbority 
of  Smith's  Case,  10  Orat.  784,  that  persons 
In  anthoritTt  'within  the  meanlnB  of  the 
role,  are  snch  as  are  eoKa^ed  or  concerned 
In  the  apprehension,  prosecntlon,  or  ex- 
amination of  the  accused.  Therefore,  one 
who  Is  merely  a  private  detective,  em- 
ployed to  "work  np  the  case,"  as  the 
phrase  is,  as  Wren  was,  is  not  sach  a  per- 
son. U.  S.  v.  Stone,  8  IM.  Rep.  282  :  8 
Amer.  &  Eng.  Enc.  Ltaw,40O,46S,and  cases 
cited.  Besides,  the  evidence  of  Hale  shows 
that  the  confession  was  not  forced  from 
the  prisoner  by  "  the  flattery  of  hope  or 
the  torture  of  fear, "  and  that  it  was  ad- 
missible. The  rule  nnlversalty  recognised 
is  that,  even  though  promises  or  threats 
have  been  used  by  persona  In  anthorityr 

}ret,  ir  It  appears  to  tlie  satisfaction  of  the 
udse  that  tbelr  Inflaence  was  totally 
done  away  before  the  confession  was 
made  the  evidence  will  be  received.  I 
Oreenl.  Ev.  3  221. 

6.  An  exception  was  also  taken  to  the 
action  of  the  conrt  In  overruling;  the  mo- 
tion for  a  new  trial,  but,  as  there  Is  no 
certificate,  either  of  the  facts  or  of  the  evi- 
dence, the  exception,  of  coarse,  is  unavail- 
ing:. Our  conclusion  therefore  is,  upon  the 
record  before  us,  that  the  prisoner  has 
been  rightly  convicted,  and  that  he  must 
suffer  the  penalty  of  his  crime.  Jud^ent 
affirmed. 


Woods  v.  Comhonwealtb. 
(Aipreme  Court  of  AppedU  of  Vtrgtmla.  Jime 

10,  1890.) 

Tksmnnrr  ov  Acoomplios— Ck>im<nioN. 
Althongh  the  nncorroborAted  testimony  of 
aa  sooomplloe  sboald  be  reoalved  with  great  can- 
tfODj  yet  taere  U  no  rale  of  law  fwbiddiiig  a  ood- 
viotion  apon  his  erldenoe  alone. 

Error  to  coun*^  court.  Franklin  county. 
Mr.  Dinard.,  for  plaintltt  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

Lewis,  P.  The  only  question  in  the  case 
Is  whether  the  county  court  erred  in  oveiv 
ruling  the  prisoner's  motion  tor  a  new 
trial.  The  evidence  (not  the  facts)  Is  cer- 
tified, and  hraice  the  case  must  be  disposed 
of  »i  on  a  demurrer  to  evidence.  Code, 
S  8484.  It  appears  from  the  certificate  of 
evidence  that  on  the  7th  of  Octolwr,  1889, 
In  the  night,  the  warehouse  of  Hale  &  Bin- 
ford,  In  the  town  of  Rocky  Mount,  was 
SQt  on  fire,  by  the  burning  whereof  the 
dwelllng-houBe  mentioned  In  the  indict- 
ment was  burnt.  The  principal  witness 
for  the  commonwealth  was  George  Early, 
an  accomplice,  and  whose  case  has  been 
disposed  of.  His  testimony,  as  certified  In 
the  bill  of  exceptionH,  Is  as  follows:  That 
on  the  night  of  the  7th  of  October.  1889,  he 
bad  a  dance  at  his  house,  at  which  the 
prisoner  was  present;  that  he  and  one 
William  Brown  (who  bad  also  been  con- 
victed for  the  same  crime)  had  a  conver- 
sation. In  which  he  (Brown)  told  him  that 
he  (Brown)  and  one  Bird  Woods  (who 
bad  also  been  convicted  of  the  same)  had 
some  particular  basinesB  to  attoad  to  up 
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town ;  that,  about  half  an  hour  before  the 
fire,  the  said  William  Brown  left  hla  houac 
in  company  with  Nannie  Woods,  the  pria 
oner:  that  he  followed  after  them  In  a 
short  while  at  tlie  distance  of  abont  25  ox 
60  yards;  that  they  followed  the  road  by 
Helm's  factory  and  the  depot,  and  went 
np  to  the  warehouse,  and  entered  the  alley 
between  the  warehouse  and  the  Presby- 
terian church,  and  there  met  tlie  said  Bird 
Woods,  who  had  an  oil-can;  the  three 
stopi>ed  at  or  near  the  northwestern  cox^ 
ner  of  the  warehouse,  poured  oil  upon  It, 
and  struck  the  mutch,  kindling  the  fire 
which  burnt  the  house,  and  that  Nannie- 
Woods,  The  prisoner,  held  up  her  apron  or 
shawl;  that  the  three  then  left,  getting 
over  the  fence  into  the  yard  of  feilniH' 
stables,  and  went  away  in  that  direction ; 
that  he  (Early)  then  went  home,  not  lolu- 
ing  the  others,  and  said  nothing  about  it 
until  after  hts  arrest ;  that  he  watched  the 
three  from  the  distance  of  abont  2&  ur  GO 
yards.  On  cross-examination  the  witness 
said  that  he  was  entirely  Innocent  of  any 
complicity  in  the  crime;  that  he  kuew  of 
no  design  or  plan  laid  to  bum  the  town ; 
that  the  first  intimation  he  had  that  any- 
thing was  going  to  be  done  was  when 
William  Brown  told  tatm  that  he  and  Bird 
Woods  had  some  business  to  do  up  town ; 
that  his  curiosity  was  raised,  and  he  fol- 
lowed William  Brown  and  Nannie  Woods 
out  of  curiosity  alone;  that  when  he  first 
confessed  he  said  that  be  had  seen  William 
Brown  and  Bird  Woods  set  the  warehouse 
on  Are;  that  If  he  did  not  Implicate  Nan- 
nie Woods  at  the  same  time,  he  didn't 
know  why  he  did  not.  There  was  evi- 
dence for  the  defense  tending  to  prove  an 
allb/;  but.  as  It  Is  in  confiict  with  the  evi- 
dence for  the  commonwealth.lt  mast  be 
rejected  according  to  the  rule  above  men- 
tioned. So  that  the  real  question  Is.  were 
the  Jury  warranted  In  finding  a  verdict  of 
guilty  upon  the  uncorroborated  testimony 
of  Early?  And  there  is  no  doubt  that 
they  were.  "The  d^^ree  of  credit.  **  says 
Greenleaf, "  which  ought  to  be  given  to  the 
testimony  of  an  accomplice  Is  a  matter  ex^ 
cluslvely  within  the  province  of  the  lory. 
It  has  sometimes  been  said  that  they 
ought  not  to  believe  him,  unless  his  testi- 
mony is  corroborated  by  other  evidence; 
and,  without  doubt,  great  cautiun  In 
weighing  such  testimony  Is  dictated  by 
prudence  and  good  reason.  Bat  tiiere  is 
no  such  rule  of  law;  it  being  expremly 
conceded  that  the  jury  may.  If  they  please, 
act  upon  the  evidence  of  the  accomplice, 
without  any  confirmation  of  his  state- 
ment." 1  Oreenl.  Ev.  §  380.  The  general 
practice,  however,  as  the  author  otmerves, 
is  for  the  Judge  to  advise  the  Jury  not  to 
convict  of  friony  upon  the  testimony  of  an 
accomplice  alone,  and  without  corrobora- 
tion, although  the  failure  to  do  so  Is  not 
error.  In  Dove's  Case.  S2  Va.  301.  it  was 
said:  "An  accomplice  is  unquestionably 
a  competent  witness  against  9  prisoner 
charged  with  crime,  unless  he  has  been 
previously  convicted  of  an  lufamons  of- 
fense, and  he  is  competent  alone;  that  is, 
the  accused  may  be  convicted  on  the  testi- 
mony of  an  accomplice  uncorroborated  by 
that  of  any  other  witness ;  It  h^ng  the 
datyof  the  Jury  in  all  cases  to  consider  the 
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eTldmce  and  Jadge  of  the  credit  of  the  wlt- 
neaaes."  Citins  Byrd'e  Caae,  2  Va.  CaB. 
490;  Brown's  CaBB,  2  Leigh,  769;  OlWer'a 
Case,  77  Va.  680.  This  rule,  applied  to  the 
present  case,  requires  an  affirmance  <^  the 
Jadgmeot.  JudgnieDt  affirmed. 


Woods  t.  Cohmonwbalth. 
(Siqraw  Court     Apj^a  of  VkrgMa.  tna» 

,       VniDicT  SOT  BioinD. 
A  verdict  duly  deltvend  la  ooart  U  asffl- 

Error  to  connty  coart,  Franklin  coantT. 
Mr.  DiHardttor  plaXuiStt  in  error.  The 
Attorntjr  Oenenl,  for  the  Commonwealth. 

LBwm,  P.  Many  of  theqaestlonsailBlng 
in  this  ease  are  disposed  of  by  what  was 
said  In  Early's  Case,  ante,  7%.  Here,  as 
in  that  case,  there  was  a  motion,  when 
the  case  was  called  for  tilal,  to  set  aside 
the  arraignment  and  tor  leave  to  with- 
draw the  plea  of  not  ffoUty,  entered  apun 
the  arraignment  at  a  former  term,  and  to 
plead  In  abatement.  But  the  motion  was 
overruled,  and.  as  we  think,  correctly,  for 
reaBons  given  In  the  Eaiiy  Ckme.  So,  also, 
for  reasons  given  In  that  case,  we  are  of 
opinion  that  there  was  no  error  in  over- 
rnllng  the  prisoner's  motion  for  a  contin- 
uance in  the  present  case.  It  Is  also  as- 
signed as  error  that  the  verdict  was  not 
slspied.  Bnt  this  was  not  necessary.  The 
verdict  was  daly  delivered  in  coart  and 
rendered,  and  nothing  more  was  required. 
1  Blsh.  (Mm.  Proc.(2d  Ed.)  SS  1001-1016.  In 
this  case,  as  in  Nannie  Woods'  Case,  ante, 
798.  (last  disposed  of,)  the  principal  wit- 
ness for  the  commonwealth  was  Qeorge 
Early,  an  accomplice,  and,  for  the  same 
reasons  Klven  in  the  opinion  In  that  case, 
we  are  of  opinion  that  the  trial  court  did 
not  err  in  overmllDg  the  motion  for  a  new 
trial,  and  that  the  Judgment  Benttmclng 
the  prisoner  to  death  must  be  afflrmed. 

Judgment  afflrmed. 


Bbown  V,  Commonwealth. 
iSupnme  Court  qf  Aj^^ia  <^  Vlayimla.  Jxob 

CamnrAi.  lair^BriDairoB— Aoookpucm— Axsoir. 

1.  Thotierh  a  witness  on  s  trial  for  arson  was 
tUmrgod  as  an  aooompUoe  In  tlie  indictment,  and 
has  men  found  goilty  by  the  Jury,  he  is  oompe- 
tent  where  he  has  not  yet  been  aentenced. 

2.  Declarations  of  raoh  witness,  made  In  de- 
fendant's presence,  that  he  would  have  a  oertain 
prisoner  out  of  Jail  or  "burn  the  town  before 
morning"  are  not  admisrtble  where  there  la  no 
evidence  of  s  oonsiriracy  befemen  snob  witness 
and  defendant 

Error  to  county  court.  Franklin  county. 

This  was  an  Indictment  for  arson.  De- 
fendant was  convicted,  and  brings  error. 

Mr.  Dtllard,  for  plaintiff.  R.  Taylor 
Scottt  Atty.  Gen.,  for  the  Commonwealth. 

I.KWI8,  P.  This  case  Is  similar  to  Ear- 
ly's Caae,  ante,  796,  (Just  disposed  of.)  At 
the  trial  a  numbw  of  «ceptions  to  rallngs 
of  the  coart  Vfcn  takoi  by  ths  prisoner,  of 
which,  In  the  view  we  take  of  the  case,  it 
will  be  necsMuy  to  consider  bnt  two 
cmly.  • 


Tbe  first  exception  was  to  the  action  of 
the  court  in  permitting  George  Early  to  be 
sworn  and  teetlfy  as  a  witness  for  the 
commonwealth.  The  ground  of  the  ob- 
jection was  that  witness  was  an  accom- 
plice in  the  Clime  charged  in  the  indict- 
ment, and  had  been  found  gnllty  thereof 
by  the  Jury  that  tried  him.  It  appears, 
however,  from  the  bill  of  exceptions  that 
he  had  not  then  been  sentenced,  and  hence 
he  was  a  competent  witness  In  the  case. 
1  Greenl.  Ev.  «  S76-S79;  Nannie  Woods' 
Case,  ante,  798,  (Just  decided.) 

The  next  exception  relates  to  the  actloa 
of  tbe  court  In  permitting  the  wltDessee  Je- 
ter and  Pollara  to  testify  to  certain  declars- 
tlons  of  Eariy.  The  burning  occurred  on 
the  7th  day  of  October,  1889,  in  the  night. 
In  the  afternoon  of  that  day  tbe  sergeant 
of  Rocky  Mount,  In  which  town  the  burn- 
ing occurred,  arrested  one  Henry  Smith,  a 
negro,  for  disorder,  and  placed  him  in  Jail. 
When  arrested,  a  nnmber  of  negroes  gath- 
ered around  him,  and  followed  him  to  tbe 
Jail,  among  whom  were  Early  and  the 
prisoner.  Both  of  tbe  above-ment1(»ned 
witnesses  teettfled  that  they  heard  Early 
say,  in  the  presence  of  the  prisoner,  who 
was  also  cursing  and  swearing  about 
Smith's  arrest,  that  the  negro  had  no 
show  in  that  town,  and  had  bad  none 
since  it  wae  incorporated*  19  years  btfore; 
that  he  had  ofiered  to  pay  Smith's  fine, 
bnt  nothing  would  do  bnt  they  must  put 
him  in  Jail;  and  that  he  added:  "I  will 
have  him  out  of  there  or  bum  the  d— d 
tuwn  before  morning."  Another  witness, 
Nowlln,  testified  that  he  heard  the  prison- 
er say  at  the  same  time  that  he  would 
have  him  (Smith)  "out  of  Jail  by  to-mor- 
row evening,  and  set  up  with  him  to- 
night. **  We  are  clearly  of  opinion  that  the 
declaration  uf  Early  ought  to  hare  been 
excluded.  There  was  no  proof  sufficient 
to  establish,  prima  facie,  the  fact  of  a  con> 
splracy  between  him  and  the  prisoner, 
and  without  snch  proof  the  declarations 
of  the  former  were  not  admissible  against 
the  latter.  Indeed,  the  commonwealth 
berself  proved  by  her  own  witness,  Early, 
that  he  knew  of  no  plan  or  design  to  bum 
the  tuwn,  and  there  is  no  proof  in  the  rec- 
ord of  a  conspiracy  of  any  sort.  How  far 
the  Jury  were  Influenced,  If  at  all,  by  the 
introduction  of  the  evidence,  we  have  no 
means  of  determining.  It  Is  certain  we 
cannot  say  the  priHoner  was  not  preju- 
diced by  it,  and  if  be  may  bave  been  so 
prejudiced,  even  though  It  be  doubtfnl 
whether  In  fact  he  was  or  not,  that  Is  suffi- 
cient ground  for  reversing  the  Judgment. 
Payne's  Case,  SI  Grat.  856;  Oliver's  Case, 
77  Va.  690.  The  case  must  therefore  be 
sent  back  for  a  new  trial.  Judgment  re- 
versed. 


{Supreme  Court  of  Oeorgla.  Ttaj  7,  ten.) 

Exxounos  —  VsNsu'B  Intibbbt  uitdsb  TaiM- 
Bam—Tua  Patmbht— Iotbhsst  Paid. 
Faymenk  of  interest  oa  notes  given  thersfar 
is  not  part  payment  of  the  porobase  money,  with- 
in Code  Oa.  I  8680,  providing  that,  whenone  holds 
proper^  un^  a  bond  for  title,  and  the  porobase 
mooEny  has  been  portiallr  paid,  tlia  lanf  may  be 
lerleo  n  nodsr  JndgmasA  agalaat  him. 
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Errorfrom  saperlor  court,  Murray  coun- 
ty; MIL.NBK,  .ludBre. 

Code  Ga.  5  provides  that  "when  a 
person  holds  prop»>ty  under  a  bond  for 
titles,  and  the  purchase  money  has  been 
partially  paid,  the  same  may  be  levied  on 
under  Jadffment  agaJnat  each  person.  * 
The  section  Is  quoted  In  full  In  Stewart  t. 
Berry,  10  8.  E.  Rep.  601. 

R.  J.  «ft  J.  MeCamy,  for  plain  ttft  In  error. 
JUcCutcAea  A  Shumate^  for  defendant  In 
error. 

SnfMONB,  J.  While  the  court  erred  In  its 
charjce  tn  this  case,  (see  Stewart  Berry, 
10  8.  E.  Rep.  601.)  we  will  not  reverse  Its 

Iodgtnent  In  rrfortoK  to  ^ant  a  new  trial, 
or  the  evidence  In  the  case  demanded  the 
verdict.  There  wns  no  evidence  submitted 
to  the  Jury  which  would  authorise  It  to 
find  that  any  part  of  the  purchase  money 
bad  been  paid  by  Patrick  to  Berry.  The 
plaintiff  tn  G.  fii.  cannot  subject  land  held 
under  bond  for  title  unless  he  shows  that 
some  part  of  the  purchase  money  has  beoi 
paid,  and  the  ilayment  of  interest  on  the 
purchase-moneynutes  is  not  a  payment  of 
any  part  of  the  pnrcbaie  money*  Judg- 
mmt  affirmed. 


TODLSIIN  T.  AUBBBT. 
(9uprem«  Court  qT  Qwrgia.  Jnly  7,  1800.) 
Ksw  Trial — Ordxr  ORAjrmTQ— Rsmv. 
In  a  case  InvolTing  some  OiiBoiUt  Iwal 
questions  not  fully  argued,  a  Jodgment  grantuiff 
a  first  netr  tzial  is  afUrmed. 

Error  from  superior  court,  Gordon  coun- 
ty; MiLNRR,  Judge. 

E.  J.  Kiker,  for  plaintiff  In  error.  W.  K. 
Moore,  for  d^endant  in  error. 

SiHHONS,  J.  This  beHnK  the  first  fprant 
of  a  new  trial  in  this  case,  we  will  not  in- 
terfere with  the  Judgement  of  the  court  be- 
low In  fcrantlng  It,  especially  as  there  are 
some  dlfflcnlt  legal  questions  In  the  case 
which  were  not  fully  argued  before  ua. 

Judgment  affirmed. 


Lairet  v.  Baker. 
(Supreme  Court  of  Otorgia.  July  7, 1800.) 

BXSMFTIONB  — PROriTS   FBOU    HOHSSTSIH  —  VOK- 
FXlTDKfl — OAJtNiaBHBNT, 

1.  Where  one  leases  part  of  the  realty  set 
apart  as  a  homestead  for  mining  purposes,  the 
lessee  to  pay  a  certain  amount  on  the  ore  mined, 
or,  in  ease  the  land  ia  not  worked,  to  pay  a  stip- 
tilated  forfeiture,  such  forfeiture,  if  due.  u  prt^ts 
arisiag  from  the  homestead,  witliin  Code  Oa.  | 
9020,  providiae  that  "all  prodnoe,  rents,  or  profits 
arising  from  nomesteads  in  this  state  '  *  * 
shalloe  exempt  from  levy  and  sale. " 

3.  A  motion  by  plaintiff  in  gamlshmMit  to 
strike  out  a  olaim  to  t^e  fund,  on  the  ground  that 
ttieclaim  is  legally  Insufflcimt,  and  does  cot  meet 
the  requirements  of  the  statute,  oones  too  late, 
-when  made  after  he  has  Joined  Issue  thereon  and 
introduced  his  oTidenoe. 

a  An  objection  to  a  claim  for  "legal  Insuffl- 
idency, "  and  because  it  does  not  meet  the  require- 
ments of  tbe  statute, "  Is  not  suJfldentlT  speoifio. 

4.  Although  a  homestead  should  Be  proved 
by  the  original  homestead  papera,  and  not  oy  the 
record  tiiereot  from  the  clerk's  office,  the  oppos- 
ing party  will  not  he  aUowed  ta  olsim  cstor  la 


the  admission  of  tbe  reoord,  where  flia  original 
papera  had  been  rejected  on  his  Direction  tliat 
they  were  aeoondary  evidence. 

Error  from  dty  court '  erf  GartenvUle: 
NsBL.  Judge. 

The  official  r^mrt  referred  to  In  tiie 
opinion  Is  aa  follows : 

Baker,  as  transferee  of  &  S.fa.ia  favor 
of  Waitzfeldcr  &  Co.  against  Kitty  P.  De- 
weeee,  now  Kitty  P.  Lairey.sned  out  sum- 
mons of  garnishment,  directed,  among 
otheni,to  the  Bartow  Paint  ft  Pulverizing 
Company.  It  answered thatit  waaindebt- 
ed  to  defendant  910,  which  sum  became  due 
to  her  as  forielture  tor  falling  to  woric  prop- 
erty leased  from  ber.  The  husband  of  de- 
fendant, as  ber  agent,  made  affidavit  that 
tbe  910  mentioned  was  not  the  property 
of  defendant,  but  was  the  property  of  de- 
fendant and  her  minor  children,  (naming 
them.)  and  was  the  proceeds  of  lands  set 
apart  as  a  homestpau  and  exemption  for 
the  benefit  of  defendant  and  tbe  children, 
and  was  not  subject  to  levy  aud  aale  or 
garnishment,  and  was,  to  the  beet  of  de> 
ponent's  knowledge  and  belief,  tbe  prop- 
erty of  defendant  and  her  minor  children, 
free  from  liability  on  said  a.  At.  Upon  tbe 
claim  so  Interposed  Issue  was  Joined  tn 
writing,  and  the  court  held  that  the  bar- 
den  of  proof  was  upon  plalntilf  tn  S.  fa. 
Plaintiff  Introduced  the  declarallon.  Judg- 
ment, and  11.  fa.  tn  the  case  of  Waltxfelder 
ft  Co.  against  Kitty  Deweeee.  The  dec- 
laration recited  that  tbe  Indebtedness  of 
defendant  was  upon  an  open  accunnt,  as 
would  more  fully  appear  by  reference  to 
a  bill  of  particulars  annexed.  The  bill  uf 
particulars  was  heade^  "  W.  A.  Deweeae, 
agent,  bought  of  B.  h.  wattsfelder  ft  Co." 
Service  of  this  declaration  waa  made  by 
levying  a  copyat  themo.st  notorious  place 
o!  abode  of  defendant.  Plalntlftaleo  intro- 
duced the  Judgment  and  fa.  The  Judg- 
mentappeanitohave  been  one  rendered  by 
the  court,  the  suit  having  been  brought  In 
the  county  court  ol  Bartow  county.  The 
ff.  At.  bears  an  entry  of  transfer,  for  valna 
received  to  Baker  ft  Hall,  signed  ''R.  W. 
MuRPHRBT,  Plaintiff's  Attorney;"  and 
also  an  entry  that  the  0.  fa.  was  trans- 
ferred by  Baker  ft  Hall  to  J.  A.  Baker. 
Plaintiff  then  moved  to  strike  the  claim 
tor  legal  Insufficiency,  and  because  the 
same  did  not  meet  the  requlrementa  of  the 
Btatute  tor  Intnrpoelttg  claims  tu  gamlsh- 
ment  cases.  This  motion  tbe  court  over- 
ruled, holding  that  the  Insufficiency,  if 
any,  was  waived.  He  also  moved  for  a 
Judgment  against  the  garnishees,  which 
mution  waa  overruled.  Plaintiff  also 
showed  that  the  sum  which  the  garnishee 
aiuwered  It  was  Indebted  to  defendant  be- 
came due  to  her  In  the  following  wcty :  It 
leased  lands  from  her,  and  was  to  pay 
her  one  dollar  per  ton  royalty  on  theocber 
mined,  and,  in  the  event  It  did  not  work, 
was  to  pay  her  a  forfeiture,  and  tbe 
money  arose  by  forfeiture  by  failure  to 
work. 

Claimant  tendered  the  original  homestead 
papers,  and  also  the  record  ct  tbe  same, 
frum  the  office  of  tbe  clerk.  The  original 
papers  w««  objected  to,  and  the  oMecdon 
sustained.  The  record  waa  alao  objected 
to  because  it  waa  secondary,  and  nut 
original  evidwoe,  b«t  thla  ol^eetion  waa 
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oTenvM.  It  appean  from  this  record 
that  Uie  petltloD  was  made  by  Mrs.  De- 
weese,  as  the  head  ol  a  family,  (she  beln^ 
a  widow,)  connistlns  of  herself  and  her 
three  minor  children,  for  the  setting  apart 
of  a  homestead  and  exemption  tortheben- 
flt  of  herself  and  minora;  andamongother 
property  named  In  the  schedale  accom- 
panying the  petition  were  90  acres  of  land, 
upon  which  she  then  resided.  It  further 
appears  that  this  land  and  other  property 
was  set  apart  to  her.  Evidence  was  In- 
trodnced  by  claimant  tending  to  show 
that  the  children  were  still  minors,  de- 
pendent upon  tbeir  mother  for  support, 
and  that  the  rents,  issues,  etc..  of  the 
homestead  were  necessary  for  their  sap- 
port,  and  that  the  910  in  controversy  were 
a  forfeiture  arlsinfi;  under  an  agreement 
between  her  and  the  garnishee,  because  of 
their  failure  to  mine  for  a  certain  length 
of  time  for  ocher  upon  land  embraced  Id 
tht!  homestead. 

The  Jury  found  tor  plaintiff,  and  claim- 
ant movM  for  a  new  trial  on  the  follow- 
ing  grounds:  (1)  Terdlct  contrary  to  law, 
eTidence,  etc.  (2)  Contrary  to  certf^n  por* 
tions  of  the  charge.  (8)  Error  In  holding 
that  plaintiff  in  if.  fa.  took  the  burden, 
and  was  entitled  to  open  and  conclude  the 
argument.  (4)  Error  In  oveiTuUng  herob- 
iections  to  the  admlRslon  in  evidence  of 
the  deelaratloot  Judgment,  and  If.  /a. 
These  objections  being  on  the  following 
grounds :  (1 )  That  the  record  showed  up- 
on its  face  that  the  Judgment  was  a  nul- 
lity; (2)  the  suit  was  against  Kitty  De- 
weese,  and  averred  her  to  be  Indebted  up- 
on an  open  account  annexed,  when  the  ac- 
count was  against  a  wholly  different  par- 
t^;  (8)  the  record  showed  that  the  Judg^ 
ment  was  rendered  by  the  eonrt  as  by  de- 
laalt.  without  proof,  there  bcdng  no  per- 
■onal  service  upon  her ;  (4)  the  ff.  ik.  ap- 
peared to  be  transferred  byplalntlff'Battor- 
n^  to  Baker  &  Hall,  and  by  them  to  Baker, 
bat  there  was  no  proof  showing  any  au- 
thority to  the  attorney  to  make  a  trans- 
fer, Dor  any  notification  by  plaintiff  In  S. 
fa.  of  his  transfer.  (6)  Error  In  refusing  to 
charge,  as  reqaested  by  claimant,  that  It 
the  Indebtednees  in  controversy  was  caused 
by  the  homestead,  then  It  was  aproduce  of 
the  homesteud,  and  the  Jury  should  find 
for  claimant.  (6)  Error  In  refusing  to 
charge,  as  requested  In  writing  by  claim- 
ant: ''If  you  find  that  the  ten  dollars  in 
dlspate  here  la  the  ten  doUara  that  the 
Bartow  Paint  &  Pulverizing  Company 
agreed  to  pay  Mrs.  Lalrey  for  not  work- 
ing her  homestead  property,  then  you  will 
find  the  property  not  subject."  (7)  Be- 
raAse  the  court, havingchai^edthejury  as 
requested  In  writing  byclaimant'scounsel, 
as  follows,  "Therecord  of  the  homestead  of 
Mrs.  Lalrey,  which  the  court  has  allowed 
to  go  In  evidence,  Is  a  good  homestead," 
then  refused  to  give  the  following  written 
request  fn  charge:  **All  you  have  to  do 
Is  to  find  whether  or  not  the  ten  dollars 
was  agreed  to  be  paid  for  not  working  the 
homefltead  property.  If  the  ten  dollars 
was  agreed  to  be  paid  for  not  working 
the  homestead  property,  then  the  ten  dol- 
lars Is  not  subject,  ami  you  will  so  find." 
The  motion  was  overmfpd,  and  claimant 
excepted.  BaJker  also  excepted  by  eross- 
T.ll&.B.no.l9— 51 


bm,  alleging  that  the  court  erred  inrefoa- 

Ing  to  strike  the  claim,  in  overruling  hl» 
motion  for  Judgment  In  admitting  the  ree- 
ord  of  homestead,  and  In  charging  as  to>- 
lows:  "The  record  of  the  homestead, 
which  the  court  has  allowed  to  go  in  evU 
dence  before  you.  Is  a  good  homestead.  * 
A.  8.  Johnson  and  Aktn  A  Harris,  lor 

§Ialntlff  in  error.  Baker  S;  Heyward^  tor 
efendant  In  error. 

Simmons,  J.  1.  The  facte  of  this  case 
will  be  found  In  the  official  report.  Under 
those  facts,  we  think  the  court  erred  in  r^ 
fusing  to  grant  a  new  trial  upon  the  fifth, 
sixth,  and  sevrath  groands  of  the  motion. 
The  facts  show  that  a  homestead  had 
been  set  apart  to  Mrs.  Xiairey  as  the  tiead 
of  a  family,  and  that  a  portion  of  the 
realty  so  set  apart  to  her  as  a  homestead 
had  been  leased  by  her  to  the  Bartow 
Paint  &  Pulverizing  Company  for  the  pur- 
pose of  mining  it  for  ocher.  xlt  was  stip- 
ulated in  the  lease  contract  that,  U  we 
company  failed  to  work  the  land.  It  should 
pay  a  stipulated  torlfttture.  The  company 
did  fall  to  work  It,  and,  lo  Its  answer  to 
the  summons  ot  garnishment  served  upon 
it,  admitted  it  was  indebted  to  Mrs,  I^alrey, 
the  claimant,  910  as  a  forfeiture.  Under 
this  state  of  facts,  we  think  the  court 
should  have  charged  the  Jury  as  reqaested 
In  the  fifth,  rixth,  and  seventh  grounds  ot 
the  motion.  Our  Code,  (  S026,  provides 
that  "all  produce,  rmts,  or  profits  aristng 
from  homesteads  in  this  state  *  >  » 
shall  be  exempt  from  levy  and  sale, "etc: 
We  think  the  money  In  controversy  was 
the  profits  arising  from  the  homestead  es- 
tate, Just  as  much  so  as  If  the  land  had 
been  rented  by  Mrs.Lalreyfor  a  stipulated 
price  in  money,  and  the  rmter  bad  fcdled 
to  cultivate  the  land;  for  in  that  case  the 
renter  would  still  owe  her  the  amount  of 
the  rent,  and  such  rent  would  be  the 
profits  arising  from  the  homestead..  So, 
when  she  leased  the  land  to  this  company, 
and  it  agreed  to  pay  a  stipulated  forfeit- 
ure in  the  event  it  failed  to  work  it,  and  it 
did  so  fall,  she  was  entitled  to  the  forfeit- 
ure; and  such  forfeiture  was  as  much  the 
profits  arising  from  the  homestead  estate 
as  if  she  had  rented  the  land  tor  the  pur- 
pose of  cultivation,  or  the  company  bad 
worked  It,  and  paid  herone  doUarper  ton. 
as  it  agreed  to  do  In  the  lease^As  thia 
ruling  will  finally  dispose  ot  tUe  case.  It 
Is  unnecessary  to  discuss  the  other  grounds 
taken  in  the  motion  tor  a  new  trial. 

2.  Baker,  the  defendant  in  error,  filed  a 
cross-bill  of  exceptions  in  which  he  alleges 
that  he  "moved  the  court  to  strike  the 
claim  Interposed  tor  legal  insufficiency, 
and  because  the  same  did  not  meet  the  re- 
quirements ot  the  statute  for  Interposing 
claims  In  garnishment  cases,  which  the 
court  refused  to  do.  **  The  record  shows 
that,  when  the  claim  was  Interposed, 
Bakerjolned  issue  thereon,  and  Introduced 
his  evidence,  and  then  made  his  motion  to 
strike  the  claim.  We  agree  with  the  court 
below  that  this  motion  came  too  late.  It 
the  motion  was  a  good  one,  he  should 
have  made  it  before  Issue  was  Joined,  and 
not  have  waited  until  he  had  Introduced 
his  evidence  before  making  it.  f^irther- 
more,  it  does  not  appear  ftom  the  record 
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apon  what  gronnd  be  bamd  his  motion  to 
fltrike  the  claim  tor  "  legal  luaafflclency, "  or 
wherein  It  would  not  "meet  the  require- 
menta  uf  theatatnte  torlnterposinK  claims 
In  K&rnlshment  cases."*  He  shomd  have 
tMen  more  specific  In  bis  objections,  and 
have  Informed  thecourt  upon  what  ground 
the  claim  was  Insufficient.  He  also  moved 
the  court,  at  that  stage  of  the  proceed- 
ings, for  a  Judgment.  Of  course,  If  the 
court  was  right  in  refusluK  to  dismiss  the 
claim,  be  was  also  right  in  rinsing  to 
award  a  Judgment  at  that  stace  the 
■«ase. 

Baker  also  states  In  his  cross  bill  of  ex- 
««pt4ons  that  "counsel  for  claimant  ten- 
tiered  as  evidence  the  original  homestead 
ipapers,  and  also  the  record  of  the  same  in 
the  clerk's  oiflce.  To  Sfdd  original  home- 
stead and  to  this  record  said  Baker  ob- 
jected because  it  was  secondary  evidence. 
The  court  rejected  the  or^nal  evidence, 
<or,  rather,  the  original  homestead  pa- 
oers,)  and  admitted  in  evidence  the  record 
<in  the  clerk's  office.  To  this  ruling  said 
Baker  then  excepted,  now  excepts,  and 
•assigns  the  same  as  error. "  We  think  the 
«onrt  was  wrong  in  admitting  the  record 
from  the  clerk's  office,  and  rejecting  the 
-original  homestead  papers.  He  sbonld 
bave  admitted  the  original  papers,  and  re- 
jected the  record  from  the  clerk's  office,  as 
was  decided  by  this  court  In  the  case  of 
Brown  r.  Drlggers,  60  Ga.  114.  But,  as  the 
■«rror  was  caused  by  Baker  objecting  to 
the  original  homestead  papers,  he  ought 
not  to  be  allowed  to  takeadvantaae  of  it. 
Be  cannot  take  a  benefit  from  bu  own 
wrong. 

The  next  error  assigned  In  the  crose-blU 
-of  exceptions  Is  that  the  court  charged  the 
Jury  as  follows :  "  The  record  of  the  home- 
stead of  Mrs.  Lalrey,  which  the  court  has 
Allowed  to  go  In  evidence  before  you,  is  a 
■;ood  homestead. "  There  Is  no  reason  as- 
sicrQed  in  the  bill  of  exceptions  why  this 
«barae  was  erroneous.  We  have  carofully 
«xainuiAd  the  record,  and  fall  to  find  any 
valid  objection  to  said  homestead.  It  was 
urged  In  the  argument  here  that  the  home- 
stead was  Invalid  because  the  application 
for  the  same  was  never  approved  by  the 
-ordinary;  that  only  the  plat  was  ap- 
proved. It  is  unnecessary,  under  the  law, 
for  the  application  to  be  approved  by  the 
ordinary.  The  law  reqnlres  him  to  in- 
dorse upon  the  scbeduls  and  plat  "Ap- 
proved." The  schedule  of  the  personal 
property  was  approved  by  the  ordinary, 
and  the  plat  returned  bythe  surveyor  was 
■also  approved.  This  was  all  that  was 
necessary  for  the  ordinary  to  do  under  the 
law.  See  Code,  §  2009. 

It  was  also  argued  here  that  no  notice 
of  theapplieation  was  ever  givm  to  Walts- 
felder  A  Co.,  the  original  plalniifb  in  S.fa., 
and  that  the  homestead  was  therefore 
void  as  to  them,  orpersonsclalmlng  under 
"thera.  We  have  searched  the  record  dtlt- 
^ntly,  and  cannot  find  that  this  point 
wasmade  inthe  court  below,  or  that  there 
'was  any  evidence  to  sustain  It  it  made. 
7here  was  therefore  no  error  In  the  court 
siving  the  cba:^i:e  complained  of  to  the 
Jury.  Judgment  reversed  as  to  the  orig- 
inal bill  of  exceptions,  and  affirmed  as  to 
-the  cross-bill  of  exceptions. 


Spbbr  at  ai.  v.  Mayor.  Etc,  or  Athkhk. 
(Suprems  Court  qf  Owrgta.  July  18^  UBQ.) 
Statdtxi— BiuoniBirt— EnnxiraB  —  Co—tito- 

TIOVAL  Law— TAXAXIOX^-SntBR  ASSMSMXTS. 

].  Whether  proper  notice  has  been  given  be- 
fore the  inlroduotfoD  of  a  looal  or  speoisl  bill  is 
for  decision  hy  the  legUlatiire,  and,  where  an 
sot  is  attaoked  as  uncoDStitational  for  want  of 
BQoh  notice,  ovidenoe  la  regard  thereto  ontside  at 
the  Journals  of  that  body  will  not  be  received  hr 
the  ooarte. 

3.  The  act  «p]^roved  October  18, 1880,  confer- 
rinff  apim  the  nuqnor  and  council  of  the  tdtr  of 
Athens  power  *'to  oonstract,  pave,  and  oOierwiae 
improve  sidewalks  in  said  city,  and  to  assess  and 
coUeot  theoost  Uiereof  out  of  the  real  estate  abut- 
ting on  the  sidewalk  so  constructed,  paved,  or 
otherwise  Improved, "  is  not  in  vlolatfon  of  the 
conatltational  requirement  that  tazatiiHi  shall  be 
ad  valorem  and  uniform,  such  ■■■BMrnaote  not 
being  "taxatitn,"  within  the  r^lng  of  the 
oiKistitation. 

8.  Not  is  the  owner  of  soch  real  estate  ffaere- 
hy  deprived  of  his  property  without  doe  prooees 
of  law,  tiie  act  iBroviding  that  when  execution  is 
issued  for  the  amount  of  the  assessment,  ho  may 
file  an  alDdaTlt  denying  the  whole  or  any  part 
thereof,  which  affidavit  Is  made  rttomable  to  the 
saperlor  courts  the  Issue  thereon  to  be  teied  and 
detenniuedasincaseaof  lUesalit^.  Akewdkhear- 
Ing  iM  may  show  fraud  ormistalwi,  errarcreKoeas 
in  the  anunmt  of  the  flOEeootioii,  want  of  statatosr 
aattuvify  to  support  the  assessment,  or  fkilvre  to 
comply  with  the  provisions  of  the  natnts  aadHw 
ordinances  In  pursuance  thereof. 

4.  Benefit  to  the  owner  of  the  real  eatate  as- 
sessed, so  far  as  necessary  to  be  passed  npoo,  as 
well  as  the  necessity  or  Teasfmableness  of  ue  im- 
provement, being  far  the  determination  of  the 
le^slatnre,  is  ocmcluded  by  the  act  aathorlxiiic 
the  assessment,  and  will  not  he  Inqalred  into  by 
the  courts,  unless  in  extraordinary  oases  present- 
ing a  manifest  shose  of  l^islattve  authorl^. 
Such  assessments,  not  beiag  an  enndse  of  tha 
ris^t  of  eminentdomaln,  do  nottall  within  thaooo- 
stltatlonal  i^vislw  that  private  property  shall 
not  be  taken  ordamaged  forpabUopnrpoeeawiUi* 
out  just  KoA  adequate  oompensatifui  Ming  first 
paid. 

(SuUabus  by  the  Court.) 

Appeal  from  enperiorcourt,C9arke  coun- 
ty ;  HuTCHiNS,  Judge. 

Eustace  W.  Speer  and  A.  M.  Speer,  fur 
plaintiffs  in  error.  A.  J.  Cobb  and  E.  T. 
Brown,  tor  defendant  In  error. 

Simmons,  J.  In  the  year  1889  the  legis- 
lature passed  an  act  which  was  approved 
Octobsr  I6tb*  "to  aothorlie  the  mayor 
and  council  ot  the  dty  ol  Athens  to  con- 
Btruct,  pave,  and  otherwise  improvs  side- 
walks In  said  city,  and  to  assess  and  col- 
lect the  cost  thereof  out  of  the  real  estate 
abutting  on  the  sidewalk  so  conatrncted, 
paved,  or  otherwise  improved;  to  provide 
for  the  collection  of  such  assessments ;  and 
for  other  purposes."  This  act  ^ves-the 
power  to  the  mayor  and  council,  in  their 
discretion,  to  construct  sidewalks  in  said 
city,  and  pave  the  same;  to  pave  sid^ 
walks  already  constructed;  to  put  down 
curbing,  and  to  othecniee  improve  the 
sidewalks  now  constructed,  or  hereafter 
to  be  constructed."  It  gives  tbem  the 
power  "  to  asssss  the  cost  of  constructing, 
paving,  and  Improving  sidewalks  *  •  • 
on  the  real  estate  abottint;  on  the  side* 
walk  constructed,  paved,  or  otherwise 
improved."  It  also  gives  them  power  to 
assess  the  cost  of  keeping  In  repair  tbe 
sidewalks  of  theclty,andi^ves  them  power 
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"to  enforce  the  collection  of  tbe  anionnt 
of  any  aaaemment  under  this  act.  byexeco- 
tlon,  to  be  tamed  by  the  cleric  of  council 
aealntt  tbe  real  estate  eo  aaaeseed,  and 
agaliiBttheownertbereof  atthodateof  tbe 
ordinance  maklns  the  asseaemeut,  •  •  • 
■which  executions  may  be  levied  by  the 
chief  of  police  •  •  *  on  such  real  es- 
tate; and,  alter  advertlBing  and  other 
proeeedlntts,  aa  In  cases  of  sale  for  taxes 
dae  the  sala  city,  the  same  may  be  sold  at 
public  outcry  to  the  highest  bidder."  It 
also  fflves  the  defendant  in  execution  the 
rlffbt  "to  file  an  affidavit  denying  the 
whole  or  any  part  of  the  amount  for 
which  the  execntlon  issued  Is  dne,  and 
stating  what  amount  he  admits  to  be 
due,  which  amount  so  admitted  to  be  doe 
challbepaid  or  collected  Iwtorethe  affl< 
darlt  is  received,  and  affidavits  received 
tor  the  balance;  and  all  such  affidavits  so 
received  shall  be  returned  to  the  superior 
court  of  Clarke  county,  and  shall  there  be 
tried,  and  the  Issue  determined  as  In  cases 
of  Illegality."  Acts  1889,  p.  869.  Subse- 
quent to  tbe  passage  of  this  act  themayor 
and  council  of  Athens  adopted  a  general 
ordinance  to  carry  it  into  ^ect,  prescrib- 
ing the  mode  and  manner  In  which  the 
sidewalks  of  Athens  shonld  be  paved,  and 
the  material  to  be  used  In  the  pavement 
thereof.  One  section  of  thin  ordinance 
provides  tliat  each  pf  the  owners  of  prop- 
<'rty  fronting  on  the  sidewalks  required 
to  be  paved  Is  aatborlzed  to  mHku  the 
pavement  in  front  of  his  property  hlm- 
Melf,  under  the  supervision  of  the  street 
commissioner,  within  80  days  after  re- 
ceiving notice  that  the  sidewalk  In  front 
<>f  his  property  Is  one  of  those  ordered 
by  conncil  to  be  paved.  In  tlie  event 
ol  the  failure  of  the  property  owner  to 
pave  the  same  within  the  time  pre- 
wrlbed,  the  <!lty  undertook  to  pave  it.  A 
bill  of  expenses  or  costs  was  to  be  served 
apon  the  property  owner,  and  U  not  paid 
by  him  execution  was  to  be  issued  as  re- 
<inlred  by  tbe  act.  Another  ordinance 
was  adopted  by  the  mayor  and  council 
wherein  they  required  tbe  sidewalks  on 
certain  named  streets  to  be  paved.  On 
these  streets  the  plnlntilTs  In  error  owned 
property.  They  tailed  and  refutuid  to  pave 
the  sidewalks  in  front  of  tbelr  property  in 
accordance  with  the  ordinance  of  the  city, 
whereupon  some  ol  the  sidewalks  were 
paved  by  the  city  autboritleB.  The  bill  of 
expenses  was  made  out  In  each  case  by  the 
person  having  cha^e  of  the  pavement  for 
the  city,  and  was  reported  to  council,  as 
required  by  tbeordlnance,  and  acopy  of  the 
biU  sent  to  each  one  ol  the  plalntjffii  in  ei^ 
ror  whose  sidewalk  had  been  paved.  Up- 
on their  refusal  to  pay  the  same,  executions 
were  about  to  be  Issued,  whereupon  the 
plaintiffs  In  error  filed  thelrpetltton  to  the 
superior  court,  two  of  them  seeking  to  en- 
join the  collection  of  the  bills,  and  one  of 
them  to  enjoin  the  laying  of  a  sidewalk  in 
front  of  bis  property,  on  the  ground  that 
the  act  of  the  legislature  under  which  the 
city  conncil  was  proceeding  Is  nnconstitti- 
tlonal  and  void  tn  the  fullowing  partlou- 
lara:  (1)  Because  It  was  Introduced  and 
passed  without  the  previous  notice  i*e- 
4inlredbytJie  constitution  of  the  state;  (2) 
because  ft  cunfltcts  with  that  provision  of 
the  state -constitution  which  requires  nnl- 


tormlty  In  taxation;  (3)  because  It  is  In 
conflict  with  that  provision  of  the  consti- 
tution of  the  state  which  requires  taza- 
tlon  to  be  ad  valorem;  (4)  because  it  is  In 
conflict  with  that  provision  of  the  four 
teen th  amendment  to  the  constitution  ol 
the  United  States  which  forbids  any  state 
from  depriving  any  person  of  lite,  liberty, 
or  property  without  due  process  of  law; 
(5)  because,  were  It  even,  as  respondents 
claim  It  to  be,  a  local  assessment  for  a 
local  object,  no  provision  is  made  thendn 
for  determining  the  benefit  received  or  the 
damage  inflicted  by  its  operation.  Upon 
the  hearing  of  the  petition  and  the  answer 
thereto  the  trial  Judge  refused  the  Injunc- 
tion, to  which  tbe  plaintiffs  excepted. 

1.  As  to  the  first  exception,  tbe  constitu- 
tion, in  article  8,  par.  16,  (Code.  SS  6076,) 
declares:  **No  local  or  special  blU  shall  be 
passed  unless  notice  of  the  in  tentlon  to  ap- 
ply therefor  shall  have  been  published  In 
the  locality  where  the  matter  or  thing  to 
be  affected  may  be  situated,  which  notice 
shall  be  given  at  least  thirty  days  prior 
to  the  introduction  of  such  bill  Into  the 
general  assembly,  and  In  the  manner  to  be 
prescribed  by  law.  The  evld»ice  ol  such 
notice  having  been  nnbltehed  shall  be  ex- 
hibited in  the  general  eussembly  before  such 
act  shall  be  passed."  In  accordance  with 
this  paragraph  of  thjj  constitution,  the 
legislature  of  ISTSpassed  an  actprescribing 
how  the  notice  should  be  published.  This 
act  prescribes  that  "the  title  of  the  bill 
shall  be  published  once  In  the  newspaper  in 
which  thesberlll's  sales  an  advertised,  and 
shall  be  posted  at  the  door  of  the  cour^ 
house  In  tbe  county  or  counties  of  the  resi- 
denceoftbepersonorpersons  *  •  *  tobe 
affected  thereby,  or  in  which  the  locality  or 
municipality  Is  situated,  thirty  days  bwore 
the  introduction  of  such  bill  In  the  house 
of  representatives;  •  •  •  and  the  pro- 
duction of  the  newspaper,  dated  thirty 
days  prior  to  tbe  introduction  of  such  bill 
Into  the  general  assembly,  containing  the 
notice  required  by  this  section,  and  the 
certificate  of  the  ordinary  that  the  notice 
has  been  posted,  shall  be  sufficient  evi- 
dence that  such  notice  has  been  given  In 
accordance  with  the  requirements  of  the 
constitution. "  Code,  S  103a.  It  appeara 
from  the  paragraph  ol  the  constitution 
and  the  ai^t  of  the  legislature  Just  cited 
that  the  legislature  itself  Is  madethe  Judge 
of  the  evidence  as  to  whether  the  proper 
notice  has  been  given  or  not  before  the  In- 
troduction of  tbe  bill.  It  is  proposed  In 
this  case  to  show  by  extrinBic  evidence 
that  the  proper  notice  had  not  been  given 
tor  a  sufficient  length  of  time  before  the 
hill  was  Introduced  Into  the  legislature. 
We  do  not  think  that  courts  are  authnr- 
ixed  to  receive  such  evidence,  and  upon  it 
to  decide  whether  or  not  the  legislature, 
a  co-ordinate  branch  of  the  government, 
has  made  an  erroneous  decision,  and  al- 
lowed a  bill  to  be  Introduced  without  the 
notice  required  by  the  constitution  and 
the  law.  The  constitntlon  requires  the 
l^lslature  to  keep  Journals  of  its  proceed- 
ings, and  these  Journals  are  the  only  Evi- 
dence which  courts  can  receive  In  an  at- 
tack of  this  kind  upon  the  constitutionali- 
ty of  an  act.  Judge  Cooley,  In  bis  work 
on  Constitutional  Limitations,  (5tb  Ed.) 
168,  •185,  says:  »£ai^jt^9«9<b<PO^«^ 
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Dal  cS  Ita  proceedings,  whicb  la  a  pabllc  rec- 
ord, and  of  which  thec^nrts  are  at  liberty  to 
take  Jadlctal  notice.  If  It  sfaoald  appear 
from  theee  Journals  that  any  act  did  not  re- 
ceive the  requisite  majority,  or  that  in  re- 
specttoltthe  leglslaturedidnotfollow  any 
reqolreDieat  of  the  constitution,  or  that 
In  any  other  respect  the  act  Is  not  constl- 
toUonally  adopted,  the  courts  may  act 
ai>on  thleeTldence,and  adjudgethestatute 
Told.  But  whenever  it  Is  acting  In  the  ap- 
parent performance  of  legal  functions 
every  reasonable  presumption  Is  to  be 
made  in  favor  of  the  action  of  a  legislative 
body.  It  will  not  be  presumed  in  any 
case,  from  the  mere  silence  of  the  Journals, 
that  either  honse  has  exceeded  its  author- 
ity, or  disr^arded  a  constitutional  re- 
qulremmt  in  the  pattsage  ot  legislative 
acts,  unless  where  the  constitution  has  ex- 
pressly required  the  iournals  to  show  the 
action  taken,  aa,  for  instance,  where  it  re- 
quires the  yeas  and  nays  to  be  entered." 

2.  The  second  and  third  exceptions  may 
be  considered  together,  and  we  think  they 
are  folly  disposed  ot  by  the  decision  of  this 
court  In  the  case  of  Hayden  v.  Atlanta, 
70  Ga.  817.  That  ease  fully  discusses  the 
points  made  In  these  exceptions,  and  over- 
rules them.  It  is  unnecessary  for  us  to 
further  elaborate  the  argument  upon  these 
questions. 

8.  By  the  fourth  and  fifth  exceptions  the 
point  Is  made  that  the  act  Is  In  conflict 
with  the  constitutional  refjulrement  that 
DO  state  aball  deprive  any  person  ot  bis 
property  without  due  process  of  law,  be- 
cause "dne  process  of  law"  implies  notice 
and  an  opportunity  to  be  heard,  and 
proper  provision  (or  this  («  not  made  by 
the  act.  The  act  doen  provide  for  notice 
and  hearing,  but  the  objection  made  Is 
that  it  Is  inaufflclent  In  that  no  hearing  is 
provided  tor  upon  the  question  of  whether 
the  owner  of  the  property  assessed  Is  ben- 
efited by  the  Improvement  in  a  greater  de- 
gree than  the  public, and  thus  benefited  to 
the  extent  of  the  burden  imposed  by  the 
assessment;  It  being  contended  that  this 
special  benedt  to  the  property  owner  is 
essential  to  the  validity  of  such  assess- 
ments, and  that  "due  process  of  law"re> 
quires  that  he  be  afforded  hla  day  In  court 
upon  the  question.  In  the  Hayden  Case, 
70  Ga.  817,  special  benefit  to  the  property 
owner.  It  seems,  was  not  regarded  as  es- 
sential; but,  whatever  maybe  the  view 
entertained  as  to  this.  It  Is  clear  that  the 
whole  question  of  benefit,  whether  general 
or  special,  Is  left  to  the  legislative  discre- 
tion, and,  except  In  extraordinary  cases, 
as  hereafter  explained.  Is  not  a  matter 
of  inquiry  for  the  courts.  In  that  case, 
Blanofobd,  J.,  In  delivering  the  opinion 
ot  the  court,  says :  **  It  Is  a  part  ot  the  po- 
lice power  of  the  state  conferred  on  this 
city.  •  •  •  The  blessings  conferred  by 
these  Improvements  are  shared  by  the 
owners  of  the  property  assessed  in  a 
greater  degree  than  the  general  public; 
but,  whether  this  w«8  so  or  not,  thepo  wer 
resides  in  the  state,  and  the  legislature 
may,  by  law,  confer  upon  municipal  cor- 
porations therlght  tomaketbeselmprove- 
ments,  and  to  assessthe  property  fronting 
on  the  streets  thus  improved  fur  the  cost 
of  the  same.  *  ■  *  The  power  to  have 


worked,  opened,  repaired,  and  Improved 
.the  pnbUe  highways,  streets,  and  roads 
may  be  exercised  by  the  leglslatare  In  such 
manner  and  way,  and  under  such  clrcnm- 
stances,  as  luay  be  deemed  best.  Ther? 
Is  no  limitation  imposed  by  the  conatitn- 
tion  npOD  this  power.   It  rats  opon  the 
sound  discretion  ot  the  legislatare.*  **Oii» 
process  of  lawi'lntbtscase,  Isancli  as  is 
appropriate  to  tlie  exercise  of  the  taxfa^ 
power;  for  while,  as  was  held  In  the  Hay- 
den Case,  assessments  for  local  improve- 
ments of  this  kind  arc  not  **  taxes"  within 
the  meaning  of  our  constitntion,  yet  "that 
these  assessments  are  an  exercise  erf  th* 
taxing  power  has  over  and  over  again 
been  affirmed,  nntU  the  controversy  most 
be  regarded  as  dosed.  *  Cooley,  Tax'n, 
62S.  And  "the  taxing  power  proceeds  on 
its  own  methods,  and  the  rules  of  tb9  com- 
mon law  bend  and  conform  to  them.'  Id. 
See,  also,  pages  48. 49.  It  Is  due  process  of 
law  when  the  sovereign  taxing  power,  by 
the  legislative  act  Itself,  detcainlnes  that 
such  Improvements  are  neeoosary  or  rea- 
sonable, or  of  general  benefit  to  "Qtm  pabUe 
and  special  benefit  to  the  property  owner 
assessed.  "  The  power  to  detninlne  wtMn 
a  spedal  assessment  shall  be  made,  and 
on  what  basis  It  shall  be  apportioned.  !■ 
wisely  confided  to  the  l^^atnre,  and 
cottld  not.  without  the  IntrodnetlcHi  ol 
some  new  principle  In  repreaentatlTe  mor- 
emment,  be  placed  'elsewhne.  •    •  • 
With  the  wisdom  or  unwisdom  of  spedal 
assessments,  when  ordered  In  caees  la 
wfainh  they  are  admissible  at  aU,thecourts 
have  no  concern,  unless  there  te  plainly 
and  manlfesUy  such  an  abnae  of  power 
as  takes  the  case  beyond  the  Just  limits  o( 
legislative  discretion."  Cooley,  Tax*n,^ 
It  is  not  left  to  JurloB,  whenever  a  prop- 
erty owner  resists  an  assessment  asoares- 
sonable  and  unnecessary,  to  say  that  the 
sovereign  taxing  power  baa  abased  its 
discretion.  The  eonstitntional  ^aranty 
of  due  process  ot  law  has  been  sometime* 
supposed  to  entlUe  every  person  to  have 
any  demand  made  upon  him  sabmltted  to 
the  determination  ot  a  Jury.  But,  says 
JudgeCooley,''stteha  construction  appUed 
In  tax  cases  would  work  a  thoroogn  and 
radical  change  In  the  principles  on  which 
taxation  Is  now  supposed  to  rest.  It 
would  cripple  the  legislative  power,  and 
flubject  the  action  of  the  department  whose 
function  it  is  to  make  laws  on  Its  own 
views  of  the  questions  of  public  Interest 
and  public  policy  which  the  laws  Involve 
to  a  review  and  possible  reversal  At  tbt 
hands  of  a  Jury.  •  •  •  To  make  Jorle» 
the  assessors  of  the  claims  of  the  state  up- 
on Individuals  could  only  Introduce  anar- 
chy; one  Jury  reaching  one  conclaalon  re- 
garding the  public  needs,  *  *   •  and 
another  anothnr, "  etc.  Cool^,  Tax*n,  C 
It  la  only  in  those  extraordinary  casM 
where  the  assessment  "so  far  tranacfftte 
the  limits  ot  equality  and  reason  that  ttt 
execution  would  cease  to  be  a  commoi 
burden,  and  become  extortion  and  confl«- 
cat1on,"that  the  courts  can  be  called  ob 
to  interfere.  To  this  effect  is  the  Intima- 
tion In  City  of  Atlanta  v.  Railroad  Co.,  W 
Ga.  280,  4  S.  E.  Rep.  269.  See.  also,  as- 
thorittes  cited  Intra.   The  Interference  o' 
the  courts  In  such  a  casej^  not  dependei : 
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OD  whefber  tbe  act  antborlsliig  the  assen- 
ment  doee  or  does  not  provide  tor  a  hear- 
iDg;  and  II  the  conrts  can  exerclae  thla 
power  withoat  pennlsaioo  of  the  act.  It 
cannot  becontended  that  the  act  Islnvaltd 
because  of  its  failure  to  accord  it. 

01  the  cases  cited  for  the  plaintiffs  In  er- 
ror to  show  tbat  tbe  property  nwnermast 
be  allowed  a  bearing  apon  the  question 
of  benefit,  it  will  be  fonnd  that  most  of 
them  deal  with  the  taking  of  proi>ert}-  an- 
der  the  power  of  eminent  domain,  in  which 
cases  the  requirements  as  to  notice  and 
hearing,  and  the  qneatlons  open  to  bear* 
ing,  are  essentially  different.  The  distinc- 
tion between  assessments  for  paving  and 
the  exerdse  of  the  right  of  emlnentdomaln 
Id  recognlMd  in  the  Hayden  OasOf  and  Is 
well  stated  In  Lewis  on  Eminent  Domain, 
6  5.  See,  also,  cases  herelnattet  cited. 
Where  property  Is  taken  or  damaged  for 
public  impmrenients  under  the  nght  of 
eminent  domain,  Just  compensation  mnst 
be  made  to  the  owner;  and  where  it  Is 
claimed  thatapartorthe  wbole  of  that 
compensation  comes  to  blm  In  the  shape 
of  benefit,  It  Is  proper  that  a  hearing  be 
allowed  blm  on  that  subject.  The  strong 
expreraions  so  often  qnoted  from  the  de- 
cisions in  such  cases  as  to  the  necessity  of 
ahearlngon  theqnestlonof  benefit  areUins 
explained.  What  bas  been  said  by  the  ao- 
tburttles  as  to.  tbo  importaaee  to  persons 
aaseBsed  that  tfac7  should  bare  an  oppor- 
tunity to  be  bef^  before  the  charge  la  ful- 
ly estabUsbed  against  them,  it  bas  been 
further  explained.  "  has.ceterence  to  gen- 
«ral  assessment  laws,  under  which  the 
property  of  the  cltlsens  of  the  state  Is  as- 
aesaed  or  rained  for  the  purpose  cund  as 
the  basis  of  taxation  generally."  Mayor 
V.  Hospital,  66  Md.  29.  As  to  the  conelo- 
«lTeneus  of  legtslatlTe  action  upon  the 

auestlon  of  benefit,  the  result  of  the  adju- 
Icatlons  is  stated  In  Sheley  t.  Detroit,  45 
Mlcb.  4»1,  8  N.  W.  Rep.  52,  (1881.)  by  Judge 
■O001.BT.  whose  work  on  Taxation,  in  the 
treatmnt  of  this  subject,  is  tbo  authority 
most  frequency  elted  and  commended  by 
the  supreme  court  of  the  United  States 
And  tbe  eoarts  of  the  country  generally. 
He  says:  **  We  might  fill  paires  with  the 
nanics  of  cases  decided  In  other  states 
which  have  sustained  assessments  tor  im- 
proving streets,  though  the  apportion- 
ment of  tbe  cost  was  made  on  tbe  same 
t>Mla  as  tbe  one  before  us,  Cfrontave.] 
if  anything  can  be  regarded  as  settled  in 
the  municipal  law  in  this  country,  the 
power  of  the  leirialature  to  permit  sncbas- 
seeaments  and  to  direct  an  apportion- 
ment of  the  cost  by  frontage  shonld  by 
thlB  time  be  considered  as  no  longer  open 
to  controrerey.  Writers  on  constitntion- 
al  law.  on  municipal  law,  and  on  the  law 
at  taxation,  have  collected  the  cases,  and 
tiave  recognized  the  principle  as  settled. 
*  *  *  II  the  legislature  declares  that  the 
•ost  *  •  •  sball  be  levied  upon  nbut- 
zlng  lots  or  their  owners  according  to 
tratlues,  ur  to  assessed  bweflts.or  to  front. 
xgc,  the  determination  binds  us  absolute- 
y  and  conclusively,  provided  we  discover 
]  o  want  of  legislative  authority.  *  •  • 
mere  Is  ample  ground,  therefore,  upon 
vfitcb  the  legislature  may  act  when  they 
leclde  Uiat  la  tbelroplnlon  conelderatioiia 


of  equity  require  tbe  ctwt  of  paving  to  be 
Imposed  upon  the  owners  of  abuttinglots. 
We  do  not  hold  that  they  decide  right,  for 
that  is  not  our  concern.  We  only  decide 
that  they  have  the  power  and  tbe  dlscr^ 
tiontodowbat  they  have  done."  In  some 
states,  where  a  different  view  was  or  ap- 
peared to  bare  been  held  concerning  the 
concluBlTenesB  of  legislative  acticm  upon 
the  question  of  benefit,  later  decisions 
have  overruled  or  explained  the  earlier 
cases.  Former  decisions  of  the  supreme 
court  of  Pennsylvania,  among  them  the 
Hammett  Case,  66  Pa.  St.  148,  which  Is 
dwelt  upon  at  great  length  in  the  brief  ot 
the  plaintiffs  In  error,  are  reviewed  and  ex- 

Blalned  In  a  recent  decision  of  that  court. 
Ilchenerv.  Philadelphia,  118  Pa.  St.  636, 18 
Atl.  Bep.  174,  (1888.r  This  decision  deals 
with  what  seemed  to  be  a  case  of  .peculiar 
hardship  to  the  property  owner, but  says: 
"  Of  the  neceeslty  ot  the  present  sewer  we 
cannot,  ot  course,  speak.  Nor  are  we  re- 
quired to  do  so.  Tbe  cuttDcUs  are  the  yole 
Judges  of  tbe  necessities  of  sewers,  and 
their  Judgment  la  conclusive.  *  •  •  The 
plaintiff  alleseB.  however,  that  bis  prop- 
erty Is  not  oeneflted  by  tbe  sewer.  He 
may  or  may  not  be  mistaken  In  this.  We 
cannot  say.  But  this  is  a  species  of  taxa- 
tion, and  all  taxation  is  presumed  to  be 
tor  the  benefltt  directly  or  indlrectiy.  of 
the  tax-payer  or  his  property.  >  •  • 
When  a  man  comes  to  pay  bis  general 
taxes  he  cannot  be  permitted  to  allege 
that  he  derives  no  benefit  therefrom,  and 
it  would  be  intolerable  If  in  every  Instance 
of  special  taxation  the  question  of  bene* 
fits  conld  be  thrown  Into  the  Jury-box.  It 
would  introduce  Into  municipal  govern- 
ment a  novel  and  dangerous  feature.  It 
would  substitute  for  the  Ksponslblllty, 
limited  though  It  be,  of  councils,  the  whoUy 
Irresponsible  and  uncertain  action  of  Ju- 
rors. It  im  better  *  to  endure  the  Ills  wa 
have  than  to  fly  to  those  we  know  not 
of.'" 

The  court  of  appeals  of  Maryland,  In  the 
Johns  Hopkins  Hospital  Case,  60  Md.  1, 
(1880,)  overrules  a  former  dectoton,  (Mayor 
V.  Schari,  54  Md.  4St9t)  and  deals  at  some 
1«igtfa  with  this  question.  It  holds  that 
"whether an Improvemoit  authorised  by 
the  mayor  and  city  council  of  Baltimore 
will  benefit  the  property  along  the  line  ot 
such  improvemrat  is  a  question  left  exdn- 
slvely  to  their  Judgment,  and  their  det^ 
mlnation  In  tbe  premises  Is  final  and  conclu- 
sive. The  courts  have  no  power  to  review 
such  determination  at  tbe  instance  ot  the 
property  owners  specially  taxed."  "An 
ordinance  ImptMlng  an  assessment  upon 
the  ownera  of  adjacent  property  for  tbe 
repaving  of  a  street  already  opened  and 
condemned  Is  not  rendered  Invalid  by  fall- 
ing to  make  provision  for  notice  of  the 
proceedlURS  under  it  to  such  proper^ 
ownere.  and  to  give  them  an  opportunlly 
of  being  heard  before  the  chaigee  are  fully 
established  against  them,  the  Imposition 
of  such  asseBsment  being  an  exercise  of 
the  taxing  power,  and  not  ot  the  right  ot 
eminent  domain ,  The  power  to  determine 
when  a  special  assessment  shall  be  made, 
on  what  basis  it  shall  be  apportioned, 
over  what  district  it  shall  extend,  and 
whether  the  particular  Improvemeot  will 
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confer  a  benefit  upon  property  In  the  Im- 
mediate locality  beyond  tbat  which  will 
accrue  therefrom  to  property  more  remote 
or  the  public  generally,  18  apuwerconflded 
to  the  lesrlBlatlTe  department,  to  be  ezer- 
clsed  subject  to  rach  provisions,  and  under 
sach  resta^ctlons  only,  as  the  law-makers 
may  see  fit  In  each  case  to  prescribe." 
The  determination  that  the  property  as- 
aesaed  is  specially  benefited  Is  implied,  un- 
less the  expressed  purpose  ol  the  law  or 
ordiuaace  forbids  the  Impllcatloii  that  spe- 
cial benefit  was  contemplated.  The  rule 
of  apportionment  by  the  front  toot  is  ap- 
proved. The  opinion  of  the  court  says, 
(page  81 :)  "  We  hold  It,  then,  to  be  clear, 
both  apon  reason  and  authority,  that 
provisions  for  notice,  or  fclving  the  right 
of  hearing,  or  an  appeal  to  the  courts 
and  a  Jury  trial,  however  wise  and  proper 
they  may  be  In  point  of  policy,  are  not 
ecsentlij  to  a  valid  exercise  of  this  branch 
of  the  taxing  power.** 

In  New  York,  the  leading  case  of  Stuart 
T.  Palmer,  74  N.  Y.  183,  de^  directly  with 
the  constitutional  requirement  of  "due 
process  of  law  "  as  applied  to  such  asaess- 
ments,  and  holds  unconstitutional  a  law 
impuBlng  an  assessment  without  notice  to, 
and  a  hearing,  or  an  opportunity  to  be 
heard,  on  the  part  of  the  owner  of  the 
property  oBseaaed;  but  tbat  case  differs 
from  the  present  in  tbat  no  notice  and 
hearing  of  any  kind  was  there  provided 
for  by  the.  act.  And  the  recent  case  of 
Spencer  v.  Merchant.  100  N.  Y.  687,  8  N.  E. 
Rep.  6H2,  makes  it  clear  that  the  same 
court  does  not  recognize  the  right  of  the 
property  owner  to  be  heard  as  extending 
to  the  question  ol  whether  his  property  is 
•pedally  benefited  by  the  improvement, 
and  to  what  amount  or  proportion  of  the 
cost,  when  the  legislature  has  itself  deter- 
mined the  questlun. .  The  lanj^age  of  the 
opinion  In  that  case  Is  strong  and  un- 
equivocal, and  has  met  with  the  sanction 
and  approval  of  the  supreme  court  of  the 
Gnited  States,  b^ng  qnoted  at  length,  as 
a  clear  exposition  of  the  law,  by  Mr.  Jus- 
tice Obat  In  delivering  the  opinion  of  the 
latter  coort  in  the  same  cam.  126  U.  8. 
845,  8  Sup.  Ct.  Bep.  931.  Says  Mr.  Justice 
Qrat:  "The  legislature  has  the  power  to 
determine,  by  the  statute  Imposing  the 
tax,  what  lands  whteh  might  be  benefited 
by  tbe  improvement  are  la  fact  benefited ; 
and  if  It  dues  so  Its  determination  to  con- 
closlve  upon  the  owners  and  the  courts, 
and  the  owners  have  no  right  to  be  heard 
upon  the  question  whether  their  lauds  are 
benefited  or  not,  but  only  upon  the  valid- 
ity of  the  asaesament,  and  its  apportion- 
ment among  the  different  parcels  ot  the 
class  which  the  legislature  has  condnsive- 
ly  determined  to  be  benefited.  **  In  that 
ease  the  act  Intrusted  the  apportionment 
to  commlBslonem.  In  the  present  case  the 
leglelature  fixed  upon  Its  own  rule  of  ap- 
portionment, to-wit,  the  extent  of  the 
frontage  of  the  property  upon  the  pro- 
posed Improvement,  bo  that  In  the  present 
ease  the  apportionment  is  also  closed  to 
the  courts  and  the  properly  owner,except 
where  the  legislative  rule  is  incorrectly  ap- 
plied ;  as,  for  example,  where  the  proper^ 
owner  Is  charged  with  a  greater  number 
of  feet  or  quantity  of  material  than  he  Is 
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chargeable  with  under  the  act.  See,  also, 
Boaeh  v.  Nevin,  128  U.  S.  678,  ft  Snp. 
Ct.  Bep.  192;  Paulson  v.  City  of  Port- 
land, (Or.)  19  Pau.Bep.460,  (1888;)  Allen 
V.  Drew.  44  Tt.  174 ;  County  of  HenneiHn 
V.  Bartieson.  S7  Minn.  844,  84  N.  W.  Bep. 
222,  (1887;)  Lent  v.  Tlllson,  72  Cal.  404, 
427-429.  14  Pac.  Bep.  71,  (18S7;)  Jenninge 
V.  Le  Breton.  80  Cal.  8,14,21  Pac.  Bep.  1127. 
1880;)  Emery  v.  Qaa  Co..  28  Cal.  S46. 
full  discussion  of  question  of  le^latlve 
discretion  as  to  assessmmts  and  the  front- 
age system,  and  review  of  antiioritteB,  by 
SxwTBR,  J. ;)  Preston  v.  Bndd.84  Ky.  160; 
Dally  V.  Swope,  47  Mlas.  867;  City  of  Bt. 
Joseph  V.  Anthony.  SO  Mo.  641;  Levee  Co. 
7.  Hardin,  27  Mo.  496;  McCormack  v. 
PatRfaln,68  Mo.  88,  (repavlng;)  Railway 
Co.  V.  Connelly,  10  Ohio  St.  150;  State  v. 
Faller,  84N.  J.  Law,  227,  explaining  Tide- 
Water  Co.  Case.  18  N.  J.  Eg.  618.  Bat  see 
State  r.  Mayor,  87  N.  J.  Law,  tiS,  tnfk-a, 
limiting  to  sidewalks.  In  Iowa,  Warreu 
V.  Heniy,  SI  Iowa,  81,  holds  that  tbe  ex- 
pense of  the  improvement  of  streets  by 
grading,  paving,  etc..  may  be  imposed  up- 
on abutting  property  without  regard  to 
benefit;  and  the  later  case  of  Oatch  v.Cftv 
of  Dea  Moines,  63  Iowa.  725, 18  N.  W.  Bei>. 
310,  which  holds  that  the  property  uwner 
must  be  afforded  notice  and  a  heerintr.  ex- 
cludes the  question  of  benefit.  See,  alau. 
Dill.  Mun.  Corp.  (4th  Bd.)  SS  7(iOb,  761 ; 
Welty,  Assessm.  {$  808,  SOB;  and  other  an  - 
thoritles  cltAd  Infra. 

Illustrations  of  the  extraordinary  caiacB 
which  must  be  presented  to  warrant  a 
departure  from  this  rule  of  non-tnterfer- 
vacehy  the  courts  will  be  found  In  PrestoD 
V.  Budd,  84  Ky.  150,  and  Paulson  v.  City  of 
Portland,  19  Pac.  Bep.  450,  supra,  in  each 
of  which  cases  the  general  rule  Itself  la 
strongly  upheld.  In  the  former  cane  the 
aasesament  was  far  in  exceaa  of  the  valae 
of  the  property.  In  the  latter  case  the  ex- 
ception recognised  la  where  property  aa- 
seesed  Is  so  remotely  ritnated  from  the  im- 
provement charged  uitonltthatspecUU  ben- 
efit to  the  property  Is  physically  ImpoSMible. 

The  present  case  is  peculiany  free  from 
difficulty,  in  that  the  Improvement  In 
question  Is  sidewalks.  Whatever  trou- 
ble or  conflict  ma^  have  arisen  in  re- 
gard to  other  local  Improvements,  snch  aa 
streets,  sewers,  etc.,  none  such  Is  encoont- 
ered  here.  The  conduslTenesa  of  legisla- 
tive and  munlclpa]  action  In  determmins 
that  Bide  walks  shall  be  laid  down. and  tbe 
expenae  thereof  borne  by  the  abattins 
owner,  without  any  hearing  from  him  on 
the  question  of  necessity  or  benefit,  Is  well 
settled,  not  only  In  states  where  a  bear- 
Ino:  Is  held  requisite  as  to  assesamenta  for 
street  improvements  generally,  but  in 
states  where  snch  assessments  have  been 
held  wholly  Inadmissible  under  the  conatl- 
tutions  of  those  states.  The  method  poiv- 
sued  by  the  act  of  the  legislature  and  the 
municipal  ordinances  In  this  case  has  met 
with  the  sanction  of  general  custom  and 
Judicial  approval  in  aU  parts  of  this  coon- 
try.from  the  earlleetperiodto  the  present. 

SaysCnoleyon  Taxation,  p.  688:  "Tbe 
cases  of  assessments  for  the  oonstrucUon 
of  walks  by  tbe  side  of  the  streets  la  dtles 
and  other  populous  places  are  more  dis- 
tinctly referable  to  the  power  ofpoUeSb 
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These  footwalkn  are  not  only  required .  as 
a  rale,  to  be  pat  and  kept  In  proper  condl- 
iion  for  nse  by  the  adjacent  proprietors, 
but  ft  Is  qalte  cuatomary  to  confer  by  the 
niDnlclpal  chartere  full  aathorlty  anon  the 
njanlelpalltlea  to  order  the  walkeof  a  kind 
and  quality  by  them  preeerlbed  to  be 
Gonstrnotecl  by  tbeownera  of  adiaeent  lota 
at  their  own  expense,  within  a  time  lim- 
ited by  the  order  for  the  purpose,  and  In 
case  of  their  failure  so  to  construct  them 
tc.  provide  that  It  shall  be  done  by  the 
public  authorities,  and  the  ccmt  collected 
from  such  owners,  or  made  a  lien  upon 
their  property.  When  this  Is  the  law  the 
duty  most  be  looked  upon  as  being  en- 
joined as  a  regulatloB  ol  police,  hecause  of 
the  peculiar  Interest  such  ownm  have  In 
the  walks,  and  because  their  situation 
glTea  them  peculiar  fitness  and  ability  tor 
pcH*formlnK>  with  promptness  and  conven- 
ience, the  duty  of  putting  them  In  proper 
state,  and  of  afterwards  keeplnn:  them  In 
a  condition  suitable  for  use.  upon  these 
grounds  the  authority  to  establish  such 
r^ulatlons  has  been  supported  with  little 
dissent.  No  doubt  this  requirement  Is 
somettmes,  In  a  measure,  oppreeslre,  since 
the  actual  cost  may  exceed  the  pecnnlary 
advantages  to  the  lot-owner;  but  this.  In 
the  case  of  police  regulations,  Is  never  a 
conclusive  objection."  He  says  further 
(page  616)  that,  "while  sidewalks  may  be 
ordered  constmcted  under  the  police  pow- 
er, ••  •  they  may  also  be  constructed 
by  means  of  special  levies,  •  •  •  and 
the  expense  apportioned  by  frontage. " 

Commenting  on  this  the  court  of  appeals 
of  VlrglnlR  8a^.(Sanc1s  v.  Blchmond.1870, 
31  Qrat.  577:)  "Whether  the  learned  au- 
thor Is  correct  In  referring  the  improve- 
ment of  the  sidewalk  by  the  owner  to  the 
police  power,  or  whether  it  bdongs  to  the 
taxing  power.  It  Is  not  material  to  discuss. 
It  is  a  power  exercised  by  the  municipal 
authorities  of  perhaps  three-fourths  of  the 
cities  of  the  United  States  under  their  re- 
spective charters'.  It  la  Just  and  reasona- 
ble in  Itself,  and,  with  a  few  exeeptlnns.  Is 
approved  by  the  whole  current  of  decis- 
ions." 

Chief  Justice  Bbaslst,  whose  strong  ex- 
^•esslouB  In  the  Ttde-Water  Co.  Oase,18  N.  J. 
Bq.  518,  ocrupy  several  pages  of  the  brief  of 
the  plaintiffs  In  error,  and  are  specially  re- 
lied upon  to  establish  the  unconstltutlon< 
iMty  of  this  act.  expressly  excepts  from 
the  rule  there  laid  down  assessments  for 
sidewalks,  which  assessments  he  approves 
In  the  following  language:  "A  sidewalk 
has  always.  In  the  laws  and  usages  of  this 
state,  been  r^arded  as  an  appendage  to 
and  a  part  of  the  premises  to  which  it  Is 
attached,  and  Is  so  essential  to  the  benefi- 
cial use  of  such  premises  that  Its  Improve- 
ment may  well  be  regarded  as  a  burthen 
bdongl&gto  the  ownership  of  the  land, 
and  the  order  or  requisition  for  such  an 
improvement  as  a  police  regulation.  On 
Oils  ground  I  conceive  It  to  be  quite  legiti- 
mate to  direct  It  to  be  put  in  order  at  the 
sole  expense  of  the  owner  of  the  property 
to  which  it  is  Bubservient  and  indispensa- 
ble." State  V.  Mayor,  87  N.  J.  Law,  428. 
See.  also.  State  v.  Fuller,  84  N.J. Law. 237. 

The  supreme  eourt  ut  Tennessee,  which 
has  disallowed  assessmmts  for  street  im- 


provements generally,  as  opposed  to  the 
coDstltution  of  that  state,  expressly  ex* 
cepts  sidewalks,  (McBean  v.  Chnudler,  IV 
Heisk.  349,  879,)  and  places  the  authority 
to  order  their  construction  or  to^!onstnict 
them  upon  the  ground  of  police  power.. 
Mayor  v.  Maberry,  6  Hamph.  868;  Wash- 
ington V.  Nashville,  1  Swan,  177. 

So,  likewise.  In  Colorado,  where  assess- 
ments for  street  Improvement  generally 
are  held  unconstitutional.  Palmer  v.  Way, 
6  Colo.  106;  City  of  Pueblo  v.  Boblnson. 
21  Par.  Bep.  900;  Wilson  v.  Chllcott,  Id. 
901.  See,  also,  Ooddard's  Case,  16  Pick 
605;  Inhabitants  of  Palmyra  v.  Morton, 
26  Mo.  696;  Woodbrldge  v.  City  of  Detroit, 
8  Mich.  809, 810;  Town  of  Macon  v.  Patty, 
67  Hiss.  878;  Deblols  v.  Barker,  4  B.  I.  446; 
Bonsall  v.  Town  of  Iiebanon,  19  Ohio,  418  ; 
State  V.  City  Council,  12  Blch.  Law,  783- 
Borough  of  Oreeusburg  Young.  68  Pa. 
St.  280;  O'Leary  v.  Sloo,  7  La.  Ann.  25;: 
White  V.  People,  94  HI.  604,  (revlewlog 
and  explaining  Chicago  v.  Lamed,  84  HI. 
208,  and  Ottawa  v.  Spencer,  40  111.  317  ;> 
County  of  Hennepin  v.  Bartleson,  S7  Minn. 
848,  84  N.  W.Bep.  223,  (1887;)  aty  of  Galves- 
ton V.  Heard.  64  Tex.  41T,  (1881;)  Dill. 
Mun.  Corp.  §  761,  par.  6,  (4th  Ed.)  p.  986; 
also  section  798;  Burroughs,  Tax'n,  494; 
Desty,  Tax'n,  1364. 

The  limitations  or  restrictions  which 
should  attend  the  exercise  of  this  power 
as  to  sidewalks  need  not  be  gone  into,  for 
none  such  bearupon  the  present  case.  This 
Is  not  a  case  of  improvements  ordered  in 
outlying,  uninhabited  districts,  tor  the  act 
requires  thafnoassessmentsball  be  made 
forconstractlng,  grading,  paving,  orother- 
wlse  improving  sidewalks  outside  of  the 
fire  limits,  except  as  an  extension  of 
slmOar  work  already  done,  or  hereafter 
done,  within  such  fire  limits..*  Ai  to  the 
ma^e^la1  to  be  used.  It  wlllnot  be  conteAd- 
ed  that  there  was  an  abuse  of  discretion 
by  the  municipal  authorities.  So  tar  fmm 
being  of  an  extremely  costly  chara(rt»r,  it 
was  brick, — probably  the  most  usual  and 
practicable  material  employed  for  thle 
purpose.  Indeed  there  Is  hardly  anything 
cheaper,  unless  it  be  wooden  planks,  whlcb> 
from  their  InHammabte  nature  might  well 
be  regarded  as  111  adapted  to  use  within 
the  fire  limits,  or  for  permanent  Improve- 
ments In  adjacent  districts  likely  to  be 
brought  within  the  fire  limits.  In  no  as- 
pect does  the  ease  present  the  plain  and 
manifest  abuse  of  legislative  m  municipal 
power  and  discretion  held  necesnary  to 
Justify  the  Interference  of  the  coarts,  and 
which  would  bring  It  within  the  Intima- 
tion of  this  court  In  the  Gate  aty  Street 
Ballroad  Case,  80  Ga.  276,  4  S.  E.  Kep.  269, 
supra.  As  to  the  notice  and  hearing  "ap- 
propriate to  the  nature  of  the  case, "  am- 
ple provision  Is  made  by  this  act  and  the 
ordinances  thereunder.  In  the  first  place 
the  lot-owner  Is  notified  by  general  ordU 
nance, of  which  he,  as  amember  of  the  cor- 
poration. It  has  been  held,  is  bound  to 
take  notice.  Inhabitants  of  Palmyra  v. 
Morton,  26  Mo.  698,  supra;  2  Dill.  Man. 
Corp.  S  804.  Again,  before  a  brick  Is  laid 
special  notice  is  glvenhlm.  Theordlnance 
under  which  the  Improvement  is  directed 
requires  this  notice  served  upon  the  lot- 
owner  that  he  may  have  the  opportunity 
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to  coDBtrnct  the  sidewalk  blmsell,  or  have 
It  constructed  at  his  own  prices  for  labor 
«nd  material,  and  heis^ven  80  days  In 
iK^taich  to  do  this.  If  he  does  not  choose 
to  avail  blmself  of  this  privilege,  and  the 
clt7  constracta  the  ddewalk,  t^e  ordi- 
nance  requires  that  he  be  notified  by  aerr- 
Ice  o{  a  olU  ot  costs  and  expenses  of  the 
amount  with  which  he  Is  charged,  and  an 
opportunity  Is  afforded  him  to  question 
Its  correctness.  Finally,  the  act  Itself 
makes  full  provision  for  s  hearing  to  the 
lot-owner  as  to  every  matter  upon  which 
tie  Is  entitled  to  be  heard  by  providing 
that  It,  upon  his  failure  to  pay»  execution 
be  issued  against  him,  he  may  file  an  affi- 
davit denying  the  whole  or  any  part  of 
the  amount  for  which  the  execution  Issued, 
which  affidavit  Is  made  returnable  to  the 
flnperlor  court  to  be  tried  and  the  Issue 
determined  as  In  cases  ot  Illegality.  The 
property  owner  la  thos  Informed  ot  the 
amount  ot  the  aaeeaament,  and  a  time, 
place,  and  tribunal  are  provided  at  and 
before  which  a  bearing  may  be  had  before 
his  property  can  be  taken  and  sold.  It 
the  sidewalk  is  not  made  In  conformity 
with  the  requirements  of  the  ordinance,  if 
he  Is  charged  an  amount  In  excess  of  the 
proportion  tor  which  he  la  assessable,  ho 
may  be  beard  In  reference  thereto.  *'He 
may  show  fraud,  mistake,  want  ot  an- 
thority  to  support  the  assessment,  or  a 
failure  to  comply  with  the  provisions  of 
the  statute.  Hie  constitutions  I  rights  are 
therefore  fully  protected.  Whether  the 
plan  and  system  ot  local  Improvements  as 
authorised  and  administered  are  the 
wisest  Is  a  question  to  be  addressed  to  the 
legislature. "  Hennppin  Co.  v.  Bartleson,  S7 
Minn.  S45.  34  N.  W.  Rep.  223,  supra. 

Thefoltuwing  is  a  list  ot  cases  cited  for 
the  plaintiffs  in  error  to  Illustrate  what 
Is  meant  b|r^*'doe  process  of  law:**  Ex 
parte  Zibold,  20  Cent.  Law  J.  431.  flmpris* 
onment  for  oontempt;)  Bowan  v.  State, 
80  Wis.  120.  (murder  case*,)  Wynehamer 
T.  People,  13  N.  Y.  893,  (Uquorcase ;)  Bank 
T.  Okely,  4  Wheat.  235,  (summary  process 
in  tavor  of  bank  against  debtors  on  notes, 
etc. ;)  Ex  parte  Virginia,  100  U.  R  346,  (In- 
dictment against  county  Judge  for  exclud- 
ing negroes  from  )ury-llets;)  Blackman  v. 
Lehman,  63  Ala.  647,  (trover  for  conrer* 
alon  of  city  bonds;)  Joues  v.  Reynolds' 
Adm'ra,  S  Tex.  (summary  Judgments 
on  bonds;)  Weatervelt  t.  Gregg,  12  N.  Y. 
200,  (legislative  interference  with  hus- 
band's vested  rights;)  Wilkinson  v.  Le- 
land.  2  Pet.  658,  (legislative  act  confirming 
private  sale;)  Osbom  Nicholson,  13 
Wall.  662,  (le^Blatlve  Interierence  with 
Tested  rights;)  Baker  v.  Kelley,  11  Minn. 
480,  (Oil.  S58,)  (Umltation  act  as  to  time  of 
attacking  tax-eales;)  Bwight  v.  Will- 
iams, 4  McLean,  686;  Pennoyer  v.  Neff,  05 
C.  S.  714:  Pearson  v.  Reid,  10  Qa.  580, 
<8ults  between  private  parties  relating 
wholly  to  private  rights;)  Newcomb  v. 
Smith,  1  Chand.  71,  (erection  ot  mill-dams 
within  power  of  legislature,  and  parties 
Injured  have  only  such  remedy  as  tnestat* 
vte  may  prescribe ;)  Davidson  v.  New  Or* 
leans,  06  n.  B.  107. 

It  will  b«  seen  that,  with  one  exertion 


(Davidson  t.  New  Orleans.  96  IT.  S.  107,) 
these  coses  do  not  relate  to  asseasments 
or  the  exercise  ot  the  taxing  power.  So 
tar  as  they  show  that  a  hearing  la  requisite 
they  are  unnecessary,  for  In  the  jprearat 
case  a  hearing  Is  provided  tor;  ana  so  far 
aa  concerns  the  qneatlon  to  which  that 
hearing  should  extend theylUuetratenotb- 
Ing  as  to  eases  ot  this  character.  Nor 
does  the  Davidson  Cane  aid  the  plalntUtS 
In  error.  In  that  case  It  was  held  that 
the  act  did  provide  tor  due  proceaa  of  law, 
and  the  aaaasament  was  sustained.  The 
court  say:  "Tbla  court  has  heretofore  de- 
cided that  'due  process  of  law*  does  not  in 
all  caaea  require  a  resort  to  a  court  ot  Jus- 
tice to  assert  the  rights  ot  the  pnblle 
against  the  Individual,  or  to  impoae  bur- 
dens upon  hla  property  for  the  public  use." 
And  Mr.  Justice  Mtllbb  lays  down  the 
following  rule :  "  Whmever  by  the  la  wa  of 
a  state  or  by  state  authority  a  tax.  as- 
sessment, servitude, or  other  bordea  la  im- 
posed  upon  proiwtty  for  the  public  oae, 
whether  It  be  for  the  whole  state  or  tm 
some  more  limited  portion  ot  ttie  com- 
munity, and  those  laws  provide  fornmode 
of  confirming  or  contesting  the  charge 
thus  Imposed  In  the  ordinary  courts  ot 
Justice,  with  such  notice  to  the  peratm  or 
such  proceedings  In  regard  to  the  property 
as  to  appropriate  to  the  nature  en  tM 
case,  the  Judgment  in  such  proceeding  can- 
not be  said  to  deprive  the  owner  oi  hia 
property  without  due  process  of  law." 
Aawe  have  already  shown,  the  act  under 
consideration  In  the  present  case  cornea 
fully  up  to  this  rule. 

Much  of  the  argument  addressed  to  this 
court  was  devoted  to  the  evils  and  bard- 
ships  Incident  to  the  power  of  aaaouoment, 
and  the  very  elaborate  brief  for  the  plain- 
tiffs In  error  concludes  with  the  language 
of  Chltf  Justice  Ghubch  In  Ouest  r.  Qty  of 
Brooklyn,  60  N.  Y.  606,  In  which  theee  evils 
are  strongly  condemned.  But  the  reply, 
so  far  aa  the  courts  are  concerned.  i«  to  be 
found  In  that  decMon  Itarif,  and  wa  con- 
clude by  qnotdng  from  the  same  opinion : 
"The  effective  remedy  is  not  with  the 
Judiciary.  Whatever  bur  individual  views 
may  be  ot  the  policy,  we  are  obliged  to 
maintain  eatabllBhed  mlea  of  law,  and  to 
restrain  our  own  power  within  prescribed 
limits,  a«  well  as  to  enforce  restrictions 
upon  other  departmenta  of  govemment. 
We  should  r^ard  a  departure  by  tbe 
courts  from  rules  of  law,  wlsdy  estab- 
lished for  the  protection  ot  all,  to  meet  the 
equities  of  a  particular  case  or  class  ol 
cases,  as  a  far  greater  evil  than  that 
sought  to  be  remedied.  Ooartscanconfine 
the  legislature  within  constitutional  au- 
thority, and,wbffl  the  questions  are  legit- 
imately Dp,  con  and  do  exact  a  alrlct 
compliance  with  all  the  reqolrements  ot 
law  leading  toaforclble  taking  of  theproih 
erty  ol  the  citizen ;  but  beyond  thla  they 
have  no  discretion,  and  are  themaelvci 
bound  to  observe  and  enforce  legislative 
provisions,  whether  they  approve  them  or 
not.  Tbe  only  eAectlTe  remedy  Is  with 
the  legislative  departmott  ot  the  govetn- 
ment."* 

Judgment  affirmed. 
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DAHAOBft. 

1.  Whem  tlie  initial  carrier  In  ite  blU  of 
ladinc  lamed  to  plalatUb  imdeartook  to  traaapoci 
gooda  to  their  deaUnatlon  wlthoat  anjr  mention  of 
oonneetinff  line*,  in  an  action  for  damages  oanaed 

delaj  asainai  tha  laat  oarrler,  wfalon  waa  not 
a  par^  to  the  oontraot,  it  la  emrto  Inatrootthat 
if  defendant  waa  one  of  the  oonnaotlng  Unea 
over  widoh  ttw  gooda  were  aUppad  it  would  be 
liable  for  nnreasonable  dela^,  wnettur  anoh  delay 
ocoorred  on  its  own  line  or  not. 

3.  In  aooh  action  the  meaanre  of  damaoea  la 
the  diOarenca  between  the  value  of  the  gooda  had 
they  aiTived  In  time  and  their  value  when  ther 
did  arrive,  with  iutereat,  toea  the  frelfl^t;  and 
it  U  arroir  to  oharga  that  plaiwUffa  are  entitled  to 
reoovar  Ilia  price  of  the  sooda,  wUh  tbe  pcoflta 
Cor  whiflb  th^  had  been  loid. 

Error  from  city  conrt.  Floyd  coaoly ; 
Metbbhabdt,  Jndse. 

C.  A.  TborawM  and  JSaooa  ABatba^ 
fyrdt  for  plalnttlh  In  error.  Reeee  A  Den- 
Dtty*  lor  delendanta  In  vror. 

SmifONa,  J.  The  plalntUfa  porcbaaed  a 
car-load  of  acid  pboephate  tn  Cbarleston. 
deslffned  and  directed  by  tbem  to  b« 
ablpped  to  Skellle'B,  a  point  in  Gordon 
coimty.  Oa.,  reached  by  the  dtfendant'a 
railway.  The  inirdiase  waa  made  In 
Marcb,  188B,  to  m  paJd  for  in  the  ancceed- 
Iniir  fall,  and  the  platntilto'  notes  were 
given  for  tbe  amonnt  of  the  pnichaae  mon- 
ey, 9800.  due  in  the  fall  of  18R9.  The  goods 
were  deliverrd  for  ablpment  to  the  South 
Carolina  Ballroad  Uorapany,  and  In  tbe 
bill  of  ladiiw  that  company  undertook  to 
ahip  them  to  BkeUle'a  atatkm.  There  was 
no  mention  of  theEast  ToDnessee,  Ylrginla 
St  Georgia  Railway  Company  in  the  bit!  of 
lading,  or  of  any  other  railroad  company 
except  the  Sooth  Carolina  Ballroad  Com- 
pany.  The  defendant  company  waa  not 
a  party  to  the  contract,  and  had  no  con- 
nection with  the  same  until  the  delivery 
of  the  goods  to  It  In  Atlanta.  The  {rialn- 
tilh  had  sold  tbe  phosphates  to  planters, 
to  beddlveredon  arrival  by  certain  dates. 
This  car>load  of  phosphate  did  not  arrive 
at  Skellle'B  tor  more  than  a  month  after 
the  shipment  from  Charleston,  and  when 
the  same  did  arrive  tbe  season  during 
which  tbe  phosphate  eonld  be  used  by  tbe 
planters  to  whom  It  had  been  sold  by  the 
plalntllfB  had  passed  by.   When  tbe  phos- 

Ehate  arrived  at  Skellle'B  station  It  was 
1  a  different  car  from  that  In  which  It 
had  been  shipped  from  Charleston,  and 
which  was  specified  in  the  bill  of  ladlug. 
The  plalntlltB  bad  prepaid  the  freljcbt  on 
tbecar.  Theyrefnsedto  receive  UieLgoods 
when  tendered  to  them  at  Skellle's  sta- 
tion. The  price  at  which  tbeyhad  con- 
tracted to  sell  tbe  goods  to  the  planters, 
to  be  paid  for  in  the  fall,  npon  the  gather- 
ing of  the  crops,  would  have  given  tbem  a 
profit  on  the  phosphate.  There  wae  no 
evidence  as  to  the  time  when  these  goods 
were  delivered  to  the  defendant  company. 
One  of  the  plaintiffs  testiaed  that  he 
Uioaght  the  ag«it  of  the  company  at 
Bome  had  said  to  blm  that  the  company 
had  recflTed  the  goods  in  Atlanta  on 
AprU  4th.  The  agent,  howevw,  expressly 
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dfloles  this,  and  stated  that  he  did  not 
know  when  they  were  reed  ved  by  the  com- 
pany, and  that  he  so  stated  to  one  of  the 

f>lalnt)fls.  Upon  this  denial  no  Issue  was 
oined,  and  It  was  donbtless  accepted  as 
true  on  the  trial.  The  plaintiffs  saed  the 
defendant  company,  and  under  the  cbaige 
of  the  court  recovered  against  It  tbe  oifg- 
tnal  cost  of  tbe  phombate,  the  frdgbt 
which  bad  been  prepaid  from  Charleston 
to  Skellle's,  and  also  the  amount  of  profit 
at  which  the  plalntlfts  bad  contracted  to 
sell  the  phosphate  to  the  planters,  to  be 
paid  lor  in  the  fall  on  the  gathering  of  the 
crope.  The  defendant  made  a  motion  for 
a  new  trial,  whteh  waa  overridsd  by  the 
eonrt,  and  It  excepted. 

1.  We  think  the  conrt  erred,  under  the 
facts  of  the  case.  In  charging  thejniythat, 
if  the  defendant  was  one  of  tbe  connecting 
lines  over  which  the  goods  were  to  be 
shipped  from  Charleston,  It  would  be  lia- 
ble for  unreasonable  dday  of  goods 
shipped  over  Its  road,  no  mattw  whether 
the  delay  occurred  on  Its  Una  or  not. 
There  was  no  privity  or  contractual  rela- 
tion shown  between  the  Initial  railroad 
and  tbe  defendant  company,  but,  on  the 
other  hand,  the  declaration  alleges,  and 
the  proofshows,  an  express  contract  made 
by  Johnson  ft  Sheehan  with  the  South 
Carolina  Railroad  to  ship  the  goods  from 
Charlerton.  S.  C  to  HkelUe's  station.  In 
Georgia.  Under  these  facts,  the  role  laid 
down  by  this  court  in  tbe  case  of  Shea  v. 
Express  Co.,  88  Oa.  619,  and  In  the  case  of 
Cohen  v.  Same.  46  Ga.  148,  should  apply. 
In  these  cases  It  was  held  that,  "when  a 
common  carrier  receives  and  receipts  for 
goods  to  be  transported  beyond  the  ter- 
minus of  his  own  line,  he  undertakes  to 
transport  the  goods  to  the  point  of  desti- 
nation either  by  talmseir  or  competent 
agents,  and  if  the  goods  are  lost  beyond 
the  terminus  of  his  own  line  he  will  be  lia- 
ble thwefor. "  "  When  an  express  contract 
was  made  between  the  plaintiff  and  the 
Adams  Express  Company  for  the  transpor- 
tation of  naods  from  New  Tork  to  Macon, 
Ga.,  and  the  goods  were  lost  when  In  the 
possession  of  the  Southern  Express  Com- 
pany, as  the  agents  of  the  former  compa- 
ny to  complete  the  transportation,  un- 
der the  original  contractof  bailment, held, 
that  the  plaintiff's  right  of  action  for  the 
loss  of  the  goods  was  against  the  Adams 
Express  Company,  with  which  he  made 
the  contract  for  the  safe  traoBportation 
of  the  goods  to  the  point  of  destination, 
and  not  against  the  Southern  Express 
Company."  Express  Co.  v.  Shea,  supra. 
In  the  case  of  Cohen  v.  Express  Co.,  63  Oa. 
130,  Warner,  C.  J.,  in  speaking  of  Shea's 
Case,  supra,  says:  **ThlB  court  beld  that 
the  plaintiff  could  not  establish  the  defend- 
ant's liability  as  a  common  carrier  on  its 
contract  Implied  by  law  by  offering  In  evi- 
dence an  express  contract  made  with  an- 
other companyfor  the  transportation  and 
safe  delivery  of  the  same  goods,  any  more 
than  If  the  plaintiff  had  sued  John  Doe  on 
hlB  Implied  contract  as  a  common  carrier 
for  the  loss  of  his  goods,  and  had  proved 
at  the  trial  that  he  had  made  an  express 
contract  with  Kcbard  Roe  for  the  trana- 
portatlon  and  safe  delivery  of  the  same 
goods.  •  •  •  It  was  held  by  this  eourt 
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tbat,  by  the  contract  offered  In  evidence 
by  tbe  plaintiff  in  that  ease,  the  Adami 
Eaprees  Company,  as  a  common  carrier, 
andertook  safely  to  ddlrer  bis  ffoods 
at  Maeon  either  by  Itself  or  competent 
afcents.  The  Adams  Express  Ckimpany 
bad  the  right  to  select  the  Southern  Ex- 

?ire8S  Company  as  Its  asrent  to  complete 
he  transportation  nf  the  goods,  or  any 
other  agent,  and  If  the  goods  were  lost 
while  In  the  posseBSlun  of  soch  agent  the 
Adams  Express  Company  woold  be  liable 
for  snch  loss,  nnder  Its  contract  vrlth  the 
plaintiff,  as  proved  by  his  own  evidence 
on  that  trial;  and  such  was  snbstantlally 
the  holding  of  this  conrt  In  the  Shea  Case, 
and  each  was,  fn  sabstance.  the  mllng  of 
the  court  In  this  case  when  It  was  before 
as  un  a  former  occasion;  *  *  *  this 
court  *  *  *  holdliw,  as  In  the  Shea 
Case,  the  plaintiff  coora  not  recover  when 
they  had  sued  the  defendant  upon  Its  com- 
mon-law liability  uB  a  common  carrier  for 
loss  of  the  plaintiff's  goods,  when  they 
offOTed  in  evidence,  to  establish  tbat  liabil- 
ity, an  express  contract  made  with  anoth- 
er company  for  the  transportation  and 
delivery  of  the  same  goods.  The  plaintiffs 
in  the  former  suit  declared  upon  one  eon- 
tract  made  with  the  defendant,  and  to  es- 
tablish It  offered  In  evidence  an  express 
contract  made  with  the  Adams  Express 
Company,  a  distinct  corporation,  for  the 
transportation  and  safe  delivery  of  the 
same  goods."  The  plaintiffs  in  the  court 
below,  in  the  present  eaBe,baTlng  sued  the 
defendant  upon  Its  implied  contract  to  de- 
liver their  goods,  and  having  shown  In 
their  proof  an  express  contract  made  with 
another  company,  we  think,  under  this 
rule,  they  were  not  entitled  to  recover  at 
all.  If,  however,  they  had  sued  the  de- 
fendant as  a  common  carrier  for  Its  neg- 
lect and  delay  In  tbe  delivery  of  the  goods 
after  it  had  received  them  Id  Atlanta,  Mid 
had  proved  that  the  delay  occurred  on  the 
defendant's  line,  they  would  have  been  en- 
titled to  recover  whatever  of  damage  they 
had  sustained  by  reason  of  the  delc^r. 

Warnbr.  C.  J.,  in  68  Ga.,  supra,  says 
further:  •*ThlM  court  never  has  decided 
that  the  defendant  would  not  have  been 
liable  to  the  owners  of  the  goods  recel  ved 
by  it  In  Savannah,  na  a  common  carrier, 
upon  proof  of  poaseesion  of  the  goods  as 
such  common  carrier  and  loss  of  the  same 
while  in  its  poBsesBloD  for  transportation,- 
either  as  tbe  agent  of  tbe  Adams  Express 
Company  ov  as  the  agent  of  any  other  com- 
pany, In  ttie  absence  of  any  evidence  on 
■Oxe  part  at  the  plaintiffs  of  an  express  con- 
tract with  another  company  to  transport 
and  B&Mf  deliver  the  same  goods  for 
which  tbtiy  sued  the  defendant.  All  that 
this  cour^  decided  in  the  two  cases  cited 
was  than  the  plalntlfTs  could  not  recover 
ftgalnat  the  defendant  on  the  evidence 
then  off  red  by  them  to  establish  its  lia- 
bility, ft  Is  a  general  principle,  applica- 
ble to  c  immon  carriers,  that  when  a  duty 
Is  Impr  sed  on  them  by  law  an  iv^on  may 
be  sus'  atned  against  them  by  any  person 
who  apeclally  injured  by  their  failure  to 
pertc -ra  that  duty.  The  evidence  In  this 
sase  shows  that  the  defendant  had  the 
pop  eselon  of  the  plaintiffs*  goods,  as  a 
/•^  men  carrier,  to  transport  the  rame 


farom  Savannah  to  Atianta.  fHw  law  Im- 
posed the  duty  upon  tbe  deHoDdant  to 
transport  and  saf^y  deliver  the  saioa  to 

the  plaintiffs,  which  the  evidence  ataows  It 
failed  to  do,  and  therefore,  under  the  law 
and  evidence  In  the  case,  theplalntiffa  were 
entitled  to  recover  damages  from  tlie  de- 
fendant for  the  loss  of  liielr  goods.  Tlw 
plaintiffs  did  not  offer  in  evidence  in  this 
case  any  ezpreaa  contract  made  by  then 
with  any  other companyfor  the  transpor- 
tation and  sate  dtiiveiy  of  their  goo&By  as 
In  the  Shea  Case,  or  as  was  done  by  them 
on  the  first  trial  of  this  case. "  The  trial 
Judge  seems  to  have  thought  that  the  case 
was  controlled  by  section  2064,  Code, 
which  provides,  among  other  thinfES,  that 
"the  last  company  which  has  rRcelved  tlie 
goods  as  *in  good  order*  shall  be  reapon- 
stble  to  the  consignee  tor  any  damage, 
open  or  concealed,  done  to  the  goode,  and 
each  companies  shall  settle  among  tbem- 
selves  the  question  of  ultimate  liability. " 
We  do  not  think  the  facts  of  tbia  case 
bring  it  within  that  rule.  That  rule  makce 
the  last  company  responsible  for  damage 
to  the  goods.  This  suit  was  not  brongit 
for  damage  to  the  goods  tbemadree,  but 
for  damage  to  the  plidntltfa,becanae  of  de- 
lay In  delivering  the  goods. 

3.  We  think  the  court  erred  In  chargtng 
as  to  the  measure  of  damages  aa  com- 
plained of  in  tbe  fourth  and  fifth  grounds 
of  the  motion.  Tbe  court  charged  that 
the  plaintiffs  would  be  entitled  to  recover 
the  price  of  the  goods,  with  taiteraart  on 
the  price  they  had  p^d,  and  the  profits 
they  had  sold  the  goods  for,  and  the 
freight  thejr  had  paid.  Under  the  facts  of 
this  case,  we  do  not  think  they  could  re- 
cover profits  further  than  is  involved  tn 
the  difference  of  tbe  value,  or  the  freight 
they  had  paid.  The  true  mle  is  that, 
"where  the  goods  are  onreasonablr  de- 
layed, themeasureof  damiwea  la  tbe  atller> 
ence  between  tbe  market  valoe  of  tlw 
goods  at  the  time  they  should  have  ar- 
rived, and  their  actual  value  when  they 
did  arrive,  with  interest  from  the  formo- 
date.less  the  freight."  2Amer.ftEhkg.  Enc 
Law,  "Carriers,**  906,  and  eaaee  there 
cited;  Atlanta,  etc..  S.  Co.  v.  Teocaa  Grate 
Co.,  81  Ga.  602,  9  8.  E.  Bep.  000. 

8.  We  also  think  the  court  erred  In  ad- 
mii-ting  tbe  evidence  of  Johnson,  tbat 
Graves,  the  defendant's  agmt  at  Rome, 
told  him  his  claim  was  Just,  and  onght  to 
bepald.  Thlswas  stmplyamatter a< opbH 
ion  on  the  part  of  the  agent,  and  coaM 
not  bind  oie  defoidant.  Jndgmeot  i»> 
versed. 


MoAtkv  v.  State. 
(SHtnwM  Own  of  Oeorgta.  lUy  T,  UQOl) 

Iisnass— Fabol  Xvuishos  or  Otuivaave— Bras- 

x.unr. 

On  an  inOlobaient  for  hmgiaty,  paral  eri- 
denos  of  theoontentsoC  letters  written  ojAetemi- 

ant,  and  of  the  answers  thereto  reoeived  by  him. 
while  In  Jail  awaiting  trial,  U  inadminibi* 
where  it  is  not  stiown  t£at  inch  letters  ban  baoi 

lost  or  destrored. 

Error  from  saperior  coart,  WhitlMd 
county ;  Milhsb,  Judge. 

21.  Z.  Bemdont  tor  plaintm  In  error.  A. 
W,  i^lts.  Bed.  Cton.,  for  defendant  tn  < 
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BLiNOFOBX),  J.  McAfee  was  Indicted, 
tried,  and  found  suUty  of  the  offense  of 
burglary,  and  the  extreme  penalty  of  the 
law  was  put  upon  him  by  the  court  be- 
low;  that  Is,  he  was  sentenced  to  20  years* 
conaDemeut  In  the  state  penitentiary. 
This  was  a  very  grave  crime,  and  nnless 
tbe  ddendant  had  all  of  bis  legal  rlshts 
accorded  to  blm  a  new  trial  should  be 
granted.  The  main  error  complained  of 
Is  that  the  court  below  allowed  the  Jailer 
to  teiitity  to  certain  letters  which  were 
written  by  McAfee  to  his  father,  and  the 
answers  <if  tbe  father  to  McAfee;  and  also 
the  contents  ot  a  letter  written  hj  McAfee 
to  the  agent  or  superintendent  ol  the  East 
Tennessee,  Virginia  A  Oeorgia  Ballway 
Company ,  and  tbe  reply  by  letter  of  such 
agent  or  supeiin tendon  t  to  McAfee. .  This 
testimony  was  objected  to  on  the  ground 
that  the  letters  and  answers  thereto  were 
In  writing,  and  their  non-production  was 
not  accounted  tor.  It  not  being  abown 
that  they  were  either  lost  or  destroyed. 
Tbe  court  allowed  the  evidence  toffoto 
tbe  Jnry  over  ttaeae  objecttons.   We  think 
this  was  error.  It  is  a  plain  principle  of 
law  that  every  writing  is  Itself  the  best 
evidence  of  wh&t  It  contains,  and  parol 
evidence  of  the  contents  of  snch  writing  is 
not  admissible,  unless  the  same  has  been 
lost  or  destroyed.  What  efffictthe  testi- 
mony ot  this  witness  may  have  had  npon 
the  inry  we  cannot  say,  nor  do  we  know. 
AH  that  we  do  know  Is  that  it  was  inad- 
missible, and  might  have  done  tbe  plain- 
tiff in  error  much  harm.   And  for  these 
reanons  we  reverae  the  judgment  ot  the 
court  betow.  Tbe  Judgment  Is  reversed. 


Ddooab  v.  East  Tbnnbsbbb*  V.  A:  O.  Bt.  Co. 
(Bupnma  Otnut  of  Qtonjia.  Xsy  7.  1800.) 
Nsw  Tkul— Monoi^-TDa  ov  UixiNe. 
Where  ■  motion  for  b  newWal  wu  written 
out  dnrinff  an  ndjoornment  of  the  oourt  on  ao- 
oontit  of  the  sickneu  of  the  Judge,  Imt  tbe  rule 
niai  agaluit  plaintiff  was  granted  on  an  ad- 
joaraad  day  ef  the  term,  eve^  defect  adsUng 
prior  to  tbe  grmnUng  of  the  mu  U  cured  there- 
by,  and  the  motion  will  be  ctmaldared  aa  made 
In  term,  and  not  In  vacation. 

£rror  from  sap«cior  court,  Gordon  conn- 
tj ;  MiLNSS,  Judge. 

R.  J.  A  J.  MeCamx,  for  plalnttlt  in  wror. 
S»m  P.  Mrnddoz  and  Bmoii  A  BatberfartI, 
tor  defendant  in  error. 

BiiAiniFOBD,  J.  Tbls  ease  was  tried  In 
-tbe  avperior  court  of  Gordon  county  on 
-tbe  6th  day  of  September,  and  the  court, 
xio  account  ot  the  sickness  of  the  presld- 
Idk  Judge,  was  then  adjourned  until  the 
12th  day  of  September  thereafter.  Tbe 
sickness  of  tbe  Judge  continuing,  court 
-was  further  adjourned  until  the  80th  day 
of    S^tember  thereafter.    During  this 
-time,  tbe  defendant  in  error  moved  the 
court  toranew  trial  upon  several  sronnds, 
wblch  motion  was  writtoi  out,  but  bad 
not  been  signed  by  counsel  or  the  party. 
On  the  SOtb  of  September,  during  tbe  term 
of  Gordon  superior  court,  the  motion  was 
filed  In  office  by  the  clerk,  the  brief  of  evi- 
dence approved  by  the  Judge  presiding, 
and  a  rale  nis/ wasgranted  bytbecourtr^ 
qnlrlns  the  plaintiff  to  show  cause  b^ore 


him,  during  the  next  term  of  Wfaltfleld  su- 
perior court,  why  a  new  trial  should  not 
be  granted.  This  order  was  taken.  It  ai;>- 
peara,  by  consent  of  counsel  for  both  par- 
ties In  the  case.  When  the  motion  came 
on  for  hearing  at  Whitfield  superior  court 
the  plaintiff,  Duggar,  moved  uie  court  to 
dismiss  the  motion  for  a  new  trial  upon 
the  ground  that  the  motion  was  made  in 
vacation,  and  not  during  a  regular  term 
ot  the  court.  This  motloa  was  overruled* 
and  plaintiff  excepted. 

We  think  that,  although  the  motion  for 
a  new  trial  was  made  at  a  time  when  tbe 
conrt  was  not  In  session,  yet,  as  the  rule 
ntef  was  granted  during  the  term  of  the 
court  at  which  the  trial  was  had,  to-wit, 
on  September  SOtb,  which  was  an  ad- 
journed day  of  the  same  term  of  the  court. 
It  may  very  fairly  tte  considered  that  the 
motion  was  made  In  time,  and  In  term, 
and  at  the  same  term  at  which  the  Judg^ 
inent  was  rendered,  tbe  adjourned  term 
being  bat  a  part  of  tliat  same  term ;  and 
that  every  defect  wblcb  existed  prior  to 
the  grant  of  the  rule  Dial  was  thereby 
cured,  and  therefore  tbe  motion  Is  to  be 
considered  as  having  been  made  at  the 
proper  term.  Judgment  affirmed.  - 

CoGHRAH  r.Jasm. 
(Supreme  Court  of  Georgia.  July  T,  188D.) 
fliTB  TrmnmnT  Tiini  BansmrtATiom. 

1.  Where  defendant  tostlflea  that  tbe  sale  of 
a  machine  to  him  and  the  a^raontlon  in  payment 
.therefor  of  the  notes  sued  on  were  Indooed  by 
fraud,  and  Ibst  there  was  a  latent  detaot  In  the 
maehlne  known  to  plaintiff  at  the  time,  It  la  not 
error  for  the  ooort  to  read  to  the  Jury  Code  O*. 
1 9K4,  dafliOnff  latent  dafeots,  and  aeotiona  817S- 
8175,  xelating  10  false  TaprBaantatiooB,  fraud,  and 
the  ■upweaaitm  of  truth. 

2.  where  defendant  teatiflea  that  he  relied  on 
plaintiff's  representation  that  the  maohine  was 
nrst-olass,  and  would  do  flrst-olass  work,  it  is  not 
error  to  oharge  that  If  the  Jury  find  Qiat  he  did 
■o  relT,  and  that  the  maohine  waa  wbollf  worth- 
less, then  there  la  a  total  falltae  of  conaidewrtton, 
and  plalntlfl  oannot  recover. 

£  Under  Code  Oa.  I  WIS,  provldlngthatbiaU 
caaea  vrtiete  reooaiiment  may  be  pleaded,  If  the 
damages  of  dafendaut  shall  exceed  In  amount 
those  of  the  plaintiff,  the  defendant  shall  recover 
the  amount  of  such  ezoeas.  it  la  not  error  to  In- 
Btanet  tiiatdefttidant  Is  entitled  to  recover  for  es- 
penaea  reasonably  Ittoorred  In  repairs  on  aooooni 
of  sncii  latent  dma%  and  In  eodeavorlng  to  run 

tlM  IMK^I"* 

4.  Code  Oa.  |  3661,  provides  that  "If  there  la 
no  express  oovenant  A  wairaa^  the  porohase 
muBt  exercise  oautlon.  The  seller,  however, 
•  •  •  warrants  (1]  that  he  has  a  valid  title 
and  rieht  to  sell;  (9)  tiliat  the  artiiole  sold  la  mer- 
chantable; (8)  that  he  knows  of  no  latent  defeeta 
nndisoloaed.  *  Held  that,  where  the  seller  doea 
not  sxpcessly  refuse  to  warrant,  bat  points  out 
patent  defects^  and  states  bow  they  may  be  re- 
paired, there  is  an  Implied  warranty  that  when 
those  repairs  are  made  the  machine  will  be  fit  for 
^e^jporposea  for  vrtiioh  he  knowa  it  to  be  In- 

Error  from  dty  court  of  CatersviUe; 
Nbbl,  Judge. 

J.  B.  (ktayent  for  plalntifl  In  error, 
fia^ar  A  Baywrnrdt  for  deftoodant  In  error. 

SiuuoNS,  J.  Cochran  sued  Jones  on  two 
promissory  notes.  Jones  filed  a  plea  of 
tbe  general  Issue.  Also  a  plea  that  the 
consideration  ot  the  notes  sued  on  was 
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a  certain  Beparating  -tbrasbtnff-machlne, 
wblcb  defendant  waa  Indaced  to  parchase, 
and  to  BlKn  said  notes  by  the  false  and 
fraadulent  representations  of  tbeplalntltl; 
tbat  plalntifl  represented  tbat  tbe  ma- 
chine was  a  good  one,  and  reasonably 
suited  tor  tbrashlngf  wbeat,  and  that  all 
It  nMded  wcuB  some  bolts  and  babbltioetal 
ran  In  the  boxes,  and  tbat  tbe  machine 
was  In  erery  way  flrst-class,  and  dtd  flrst- 
class  work,  when  In  tact  it  was  worthless, 
and  not  at  all  suited  lor  tbrashlnK  pur- 
poses, aX\  of  which  was  known  to  tbe 
plaintiff  at  tbe  time  he  made  said  repre- 
sentations: that  defendant  relied  upon 
these  repreaentatlotts,  and  believed  them 
to  be  true;  that,  while  tbe  machine  was 
the  property  of  plaintiff,  and  while  plain- 
tiff was  operating  It,  a  monkey-wrench 
was  allowed  to  run  through  the  machine. 
Which  so  sprung  the  cylinder  that  the  ma- 
chine eonld  nerer  afterwards  be  made  to 
run  and  do  good  work ;  that  this  was  all 
known  to  the  plalntlll  when  he  made  the 
representatlonB  above  mentioned  and  pro- 
cured the  defendant  to  purchase  the  ma- 
chine and  sign  the  notes ;  that  these  defects 
In  the  machine  could  not  be  seen  by  de- 
fendant, or  detected  by  the  use  of  ordi- 
nary diligence,  but  were  latent  defects 
known  to  the  plalotlft  at  tbe  time  he 
made  tbe  representations.  O^eodant  fur- 
ther pleaded  an  express  warranty  made 
by  the  plaintltr  at  the  time  of  the  contract. 
Also  an  implied  warranty  that  the  ma- 
chine was  reasonably  suited  tor  the  use  In- 
tended. Defendant  also  Sled  a  plea  of  re- 
coupment, setting  up  the  damage  sus- 
tained by  him  in  repairing  tbe  machine, 
and  tbe  loss  and  damage  sustained  for 
nine  days  while  attempting  to  operate 
the  same.  On  the  trial  of  tbe  eaae  the 
Jury  returned  a  verdict  In  favor  of  the  de- 
fendant tor  fire  dollars.  Plaintlft  made  a 
motion  tor  a  new  trial  upon  the  several 
grounds  stated  therein,  which  was  over- 
ruled by  the  court,  and  he  excepted. 

1.  The  first,  second,  third,  and  sixth 
grounds  of  the  motion  are  the  usual  ones, 
that  tbe  verdict  Is  contrary  to  the  evi- 
dence, etc.  The  evidence  Introduced  by 
the  plaintlft  and  the  defendant  was  con* 
flicHng.  The  Jury  believed  the  witnesses 
for  the  defendant.  The  trial  Judge  was 
satisfled  with  their  finding,  and  we  cannot 
say  that  he  abused  his  discretion  In  refus- 
ing to  grant  a  new  trial  upon  these 
gronnds. 

2.  The  tonrth  and  fifth  grounds  ol  the 
motion  complain  that  the  court  admitted 
the  testimony  of  various  witnesses  as  to 
tbe  Items  of  expense  defendant  incurred  In 
repairing  and  endeavoring  to  run  the  ma- 
chine, and  that  the  machine  was  worth- 
less. The  objection  to  this  testimony  was 
tbat  there  was  no  express  or  Implied  war- 
T&nty  In  the  sale  ot  the  machine.  Whether 
the  representations  which  the  defendant 
testified  the  plaintiff  made  at  tbe  time  ot 
the  sale  amounted  to  an  express  warranty 
or  not,  we  are  of  tbe  opinion  that,  under 
tbe  facts  of  this  case,  there  misht  have 
been  an  Implied  warranty,  which  we  wilt 
discuss  later  on  In  this  opinion.  There 
was  therefore  no  error  in  admitting  tbe 
testimony  complained  ot. 

S.  The  seventh  ground  complains.  In 


substance,  that  tbe  court  erred  In  reading 
in  his  charge  to  tbe  Jury  8ectlons3654,S173, 
8174,  and  part  of  section  SITC,  ot  the  Code. 
The  defendant  pleaded  that  the  sale  to 
him  of  tbe  thrasher  and  the  signing  of  tbe 
notes  sued  on  was  Indaced  by  fraud ;  that 
there  was  a  latent  defect  In  the  machine, 
wblcb  was  known  to  the  plaintiff  at  the 
time  otthe  sale,  bat  which  conld  not  be  da. 
tected  by  defendant  by  the  nse  of  ordlnary 
dlllgence,  and  he  testified  to  the  truth  of 
these  pleas.  It  Is  true  that  the  plaintiff  in 
his  testimony  denied  that  he  made  any 
false  representations  to  tbe  defendant 
about  Qie  machine,  and  says  he  disclosed 
to  defendant  all  of  the  defects  In  the 
machine  known  to  him.  It  became,  there- 
fore, a  fact  for  the  Jnry  to  decide,  whether 
the  sale  of  the  machine  and  signing  of  the 
notes  was  procured  by  fraud,  and  whether 
there  was  a  latent  detect  in  tbe  macbtns 
which  was  known  to  tbe  plaintiff,  but 
which  could  not  be  detected  by  the  defend- 
ant. It  being,  then,  a  Question  ot  fact  lor 
tbe  Jury,  It  was  proi»erfor  the  eonrt  to 
read  section  3654  of  the  Code,  which  d^nes 
the  meaning  of  a  latent  defect;  and  it  was 
also  proper  for  the  court  to  read  theotber 
sections  complained  of,  which  treat  of  mis- 
representation, fraud,  and  suppression  of 
the  truth.  It  would  not  be  fair  tor  tbe 
trial  Judge  to  charge  tbe  Jaiy  upon  tbe 
theory  m  the  plaintiff  alone.  He  mnst 
charge  the  law  npcm  tbeOieoryof  both 
parties, 

4.  The  tighth  ground  of  the  motion  Is 
that  the  court  charged.  In  substance,  as 
follows:  **ir  you  find  from  the  evidence 
that  the  plalntifl  In  selling  the  thrashing- 
machine  made  the  representations  con- 
cerntng  it  which  thte  defirndant  In  his  plea 
alleges  were  made,  and  If  yuu  beUere  thaX 
the  d^endant.  In  baying  the  machioe  and 
giving  bla  notes  therefor,  relied  upon  aald 
representations,  and  If  you  find  that  said 
machine  was  not  such  a  one  as  tbe  plain- 
tiff represented,  that  It  was  detective  in  a 
certain  particular,  which  was  onknuwa  tu 
defendant,  and  such  defect  was  not  open 
to  d^endant's  Inspection^  and  conld  not 
have  been  ascertained  by  tbe  exercise  of  or- 
dinary prudence  and  caution,  and  each  de- 
fect rendered  the  machine  wholly  worth- 
less, then  there  would  be  a  tutal  failare  of 
conaldwation,  and  the  plaintiff  could  re- 
covernothlng  from  the  defendant  on  these 
notes. "  IVe  do  not  think  this  charge  was 
erroneous,  as  complained  ol  by  the  plain- 
tiff  In  error.  It  will  be  rememberea  that 
the  defendant  pleaded  tbat  Iw  was  in- 
duced to  buy  tbe  machine  and  to  g^ive  the 
notes  sued  on  by  the  false  and  fraudulent 
representations  ol  the  plaintiff;  that  the 
plaintiff  represented  to  him  tbat  the  ma- 
chine was  a  good  one,  and  that  it  was  In 
every  way  flrst-class,  end  did  first-class 
work,  when  in  fact  It  was  worthless;  and 
that  this  was  well  known  to  the  plaintiff 
at  the  time  he  made  these  representations 
in  order  to  sell  the  machine  and  Induce  de- 
fendant to  sign  the  notes.  Under  this  plea, 
and  the  evidence  given  by  the  defendant 
to  sustain  it,  there  was  no  raror  In  giving 
this  instruction  to  the  jury.  Code,  §  3967, 
declares:  "Fraud  by  one,  accompanied 
with  damage  to  the  party  defrauded.  In 
all  cases  gives  a  right  ot  action.  **  Code,  ft 
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8174,  dedaiw  that  "misrepresentation  of  a 
material  taet,  made  wlllfulty  to  dec«lre,  or 
recfclesely  wltboot  knowledge,  and  acted 
on  by  the  opposite  party,  or  If  made  by 
mistake  and  innocently,  and  acted  on 
by  the  opposite  party,  conatltutes  legal 
fraud."  See,  also,  Terhnne  v.  Derer.  86 
Ga.  648;  James  v.  ElUott.  44  Oa.  287.  The 
defendant  in  this  ease  testified  that  the 
plaintiff  represented  that  this  was  a  flrst- 
dass  machine,  and  woald  do  flrst-class 
work,  and  that  he  relied  apon  such  state- 
ment, and  did  not  relynpon  his  own  Jadg- 
ment  when  he  purchaBed  the  machine. 
This  made  a  qaestion  ol  tact  to  be  passed 
apon  by  thelary.and  the  eunrt  was  right, 
tberefore.  In  giving  this  Instmctlon.  In 
oslng  the  tvord  "machine"  In  his  eharge, 
the  court  doabtlees  meant  to  inclnde  the 
whole  snblect-matter  of  the  purchase. 

6.  The  ninth  ground  compfalna  that  the 
court  erred  In  Instrantlng  the  jury  that  H 
the  machine  was  not  wholly  worthless, 
and  was  of  some  value,  the  plaintiff  would 
be  entitled  to  recover  that  value,  with  in* 
terest,  nnlen  they  should  And  that  the  de- 
fendant was  entitled  to  recoup  damages 
against  the  plaintiff,  on  account  of  the  ex- 
penses incurred  In  repairing  the  machine, 
and  in  hiring  hands  and  trying  to  operate 
It;  that  if  tbe  Jury  believed  that  the  de- 
fendant incurred  such  expenses  intrylngto 
operate  the  machlne.and  that  be  used  all 
ordinary,  proper,  and  reasonable  care  and 
BkiU  fn  trying  to  operate  it,  and  that  he 
did  not  conUnne  bis  efforts  and  expense 
longer  than  man  of  ordlnarycare  and  pru- 
dence would  have  done,  and  If  beconld  not 
operate  the  same,  then  the  defendant 
would  be  entitled  to  recoup  against  the 
plaintiff  tbe  damages  be  sustained  on  ac- 
count of  such  expenses.  If,  howevei',  the 
Jaiy  should  b^lere  that  the  defendant,  be- 
fore incurring  such  expenses,  found  out,  or, 
as  a  reasonable  and  prudent  man,  ought 
to  have  found  out,  that  It  was  Impractlc- 
ah}»  to  operate  said  machine,  he  could  not 
charge  the  plaintiff  wltheucfa  expenses  aft- 
er he  found  out,  or  ought  to  have  found 
out,  that  it  was  impracticable  to  operate 
tbe  machine.  Section  2913  of  the  Code  de> 
Clares:  "Reeonpment  maybe  pleaded  In 
all  actions  ex  eontracta  where  from  any 
reason  the  plaintiff  nuder  tbe  same  con- 
tract is  In  good  conscience  liable  to  defend- 
ant; and  In  all  cases  where,  under  tbe 
laws  of  this  state,  recoupment  may  be 
pleaded.  If  tbe  damages  of  the  defendant 
shall  exceed  In  amount  those  of  the  plain- 
tiff, the  d^eodant  shall  In  such  cases  re- 
cover of  the  plaintiff  the  amount  of  such 
excess."  Under  this  section  of  the  Code, 
and  tbe  pleas  and  evidence  In  this  case, 
there  was  noerror  In  the  trial  Judge  giving 
the  charge  complained  of.  The  testimony 
shows  that  Cochran,  the  plaintiff,  knew 
the  purpose  for  wbleh  tbe  defendant  pur- 
chased tbe  machine.  Defendant's  testi- 
mony shows  that  tbe  plaintiff  represented 
it  to  be  a  flrst-class  machine,  with  the  ex- 
ception of  certain  patent  defects  pointed 
oat  by  tbe  plaintiff.  These  defects  seem 
to  have  been  repaired  by  the  defendant. 
After  tbe  repairs  were  made,  defendant 
testified  tbat  tbe  machine,  on  account  of 
an  undlseltned  latent  defect,  would  not 
operate ;  that  be  Incurred  a  large  expense 


In  trying  to  operate  It,  and  did  not,  or 
could  not, discover  tbe  defect  (to-wlt,  that 
the  shaft  was  bent)  until  the  machine  was 
taken  to  pieces.  If  this  testimony  was 
true,  and  the  Jury  had  a  right  to  believe 
It,  defendant  was  entitled  to  recover  dam- 
ages of  tbe  plaintiff  for  tbe  expense  In- 
enrred  by  blm  In  repairing  and  trying  to 
operate  the  machine  for  areaeouabletlme. 
James  v.  Elliott,  44  Oa.  241. 

6.  The  tenth  ground  of  the  motion  com- 
plains tbat  tbe  court  erred  In  charging  tbe 
JuiTupon  the  subject  of  Implied  warranty^ 
and  In  reading  section  2651  of  the  Code  up- 
on that  subject.  That  section  is  as  fol- 
lows: "11  there  Is  no  express  covenant  of 
warranty  the  pnchaser  most  wcerdn  cau- 
tion In  detecting  detects.  The  seAla*,  bow- 
ever.  In  all  cases  (unless  expressly  or  from 
tbe  nature  of  tbe  transaction  excepted) 
warrants:  (1)  Tbat  he  has  a  valid  titie 
and  right  to  sell ;  (2)  that  the  article  sold 
is  merchantable,  ana  reasonably  suited  to 
the  use  intended ;  (S)  that  he  knows  of  no 
latent  defects  undisclosed."  It  was  con- 
traded  by  eounse!  for  tbe  plaintiff  In  error 
that  tihe  court  erred  In  giving  this  Instruc- 
tion to  tbe  Jury,  because  tiie  article  sold 
was  personal  property;  that  the  purchas- 
er had  an  opportunity  of  inspecting  It,  and 
did  Inspect  it,  and,  therefore,  there  could 
be  no  Implied  warranty,  but  that  the  rule 
of  caveat  emptor  applies.  Counsel  cite  a 
great  many  autboritaes  to  sustain  them 
in  this  contention.  We  are  frank  to  ad- 
mit tbat  this  is  undoubtedly  tbe  common- 
law  rule.  We  think,  however,  that  our 
Code  (section  2651)  changes  that  rule.  It 
makes  no  exception  In  any  kind  of  a  sale, 
but  says  in  all  cases,  unless  expressly  or 
from  the  nature  of  the  Iransaction  ex- 
cepted, tbe  seller  warrants,  etc.  In  tbla 
ease  there  Is  no  proof  that  the  seller  ex- 
pressly refoned  to  warrant.  Nor  does  tbe 
nature  of  tbe  transaction  show  that  there 
could  have  been  no  Implied  warranty.  It 
Is  true  that  the  seller  pointed  out  certain 
defects,  and  informed  tbe  defendant  tbat 
tb^  could  be  repaired  by  the  expenditure 
of  #20  or  926.  It  Is  also  true  that  he  knew 
the  defendant  wished  to  parebase  tbe  ma- 
chine, for  tbe  purpose  of  thrashing  wheat 
for  the  public.  Tbe  evidence  shows  that 
these  defects  were  repaired.  We  think,  un- 
er  this  state  of  facts,  under  our  Code,  that 
the  Jury  could  find  an  implied  warranty 
that  the  machine  was  reasonably  suited 
for  the  use  Intended;  that  when  these  re- 
pairs were  made  It  would  do  tbe  work  for 
which  it  was  purchased.  We  do  not  thlnh 
the  fact  that  tiie  seller  points  out  certain 
patent  defects  in  an  article,  which  could 
be  discovered  by  examination,  will  exclude 
the  warranty  which  the  law,  under  onr 
Code,  Implies  In  all  cases,  unless  the  seller 
expressly  refused  to  warrant,  or  an  im- 
plied warranty  Is  excepted  from  the  nat- 
ure of  tbe  transaction.  It  may  be  asked^ 
when  does  the  nature  of  tbe  transaction 
except  an  implied  warranty?  Tbe  facts 
of  this  case  will  (urnish  an  example.  The 
second  paragraph  of  the  section  above 
quoted  says  tbat  the  seller  warrants  that 
the  article  sold  Is  merchantable.  The 
tacts  In  the  present  case  show  that  the 
machine  was  not  In  running  order  at  the 
time  defendant  purchased  It;  thatthebab- 
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bit  had  been  melted  oat  of  the  boxes,  and 
that  there  were  other  defects  which  pre- 
vented It  from  mnnlDg  at  that  time,  and 
that  It  was  worthless  as  a  thrasfalng-ma- 
^hlneUDtllthesedefecta wererepaJred.  The 
law,  therefore,  would  not  Imply  that  the 
seller  warranted  that  the  mfrchlne  was 
merchantable  In  its  then  condition,  bnt  it 
wonld  Imply  that  when  the  s^ler  pointed 
out  these  defects  and  stated  that  they 
conid  be  repaired,  and  the  repairs  were 
^ade.  the  machine  would  then  be  reaHon- 
ably  suited  for  the  nse  intended.  There 
was  no  error,  therefore,  in  charing  upon 
the  sabject  of  implied  warranty. 

7.  There  was  no  error  in  the  addition 
which  the  court  made  to  the  request  of 
the  plaintiff,  as  set  out  In  the  twelfth 
ground  of  the  motloB.  The  addition  or 
qnallflcatloii  seems  to  ns  to  be  as  macb 
ov  more,  in  tarnr  of  the  plaintiff  than  of 
the  defendant. 

8.  The  next  error  complained  of  Is  that 
the  court  made  a  change  In  the  brief  of  ev- 
idence, by  adding  to  the  testimony  of  the 
witness  Friz.  If  the  brief  of  evidence  was 
not  correct,  the  court  had  a  right,  Indeed 
It  was  bis  duty,  to  correct  it  b^ore  he  or- 
dered It  filed  as  a  part  of  the  record  In  the 
case,  judgment  affirmed. 


WOOLFOLK  8TATB. 

<Aipr«me  Court  of  Qeorgia.  July  28, 1890.) 

KuRDiB— JmKti— 'Vuna — OoKnxuAxam  — ■  Ohai<- 
uutea  TO  AituT  —  Jvsoas  —  Oanssiiom-^ 

FKina-^TiDBNcn. 

1.  The  defendant's  father  and  step-mother 
faSTliif  been  killed  on  the  same  occasion,  and  the 
defendant  being  on  trial  for  the  IdlUngn  the  for- 
mer, disqnalifloation  of  tiie  trial  Judge  did  not  re- 
sult from  bla  having  iMen  orasolted  as  oounael, 
after  tae  homicide,  and  before  ho  became  Jndjie, 
by  a  brother  of  the  step-mother,  aa  to  tbedistrlha- 
tfon  <a  her  estate,  knowledge  or  want  of  knowl- 
edge of  the  person  who  did  the  kilUng  not  affect- 
ing tiiedistnbution,  and  it  appearing  that  nothing 
was  said  between  thorn  as  to  who  this  person  was, 
and  that  the  Judge,  while  a  practicing  attorney, 
had  merely  Informed  his  client  as  to  the  law  of 
distribution,  and  advised  him  to  take  out  letters 
of  administration. 

fl.  Upon  a  motion  to  change  the  venue  on  the 
ground  tbat  an  impartial  Jury  could  not  be  ob- 
tained io  the  county,  and  aa  offer  to  introduoe 
evidence  to  this  effect,  the  judge  properly  over- 
ruled the  motion,  and  hold  that  ne  had  no  power 
to  hear  such  evidence,  and  that  the  venne  oould 
be  ohsnged  only  by  an  examination  of  the  persons 
liable  to  serve  as  jurors,  as  presoribed  In  seotlm 
4687  of  the  Code. 

(a)  This  seotlon  of  the  Code  IsnotuaooDBtita- 
tional  as  fwpa'rfwg  the  ria^t  <^  the  defendant  tt> 
be  tried  by  an  Impartial  Juxy.  Nor  is  thestatnte 
vnconstltntional,  because  the  power  which  the 
-constitution  (article  6,  S  16,  par.  6)  has  vested  in 
the  Judge  to  change  the  venue,  where  be  is  satis- 
fled  that  an  impoitlal  Jury  cannot  be  obtained  in 
the  oonn^,  is  restricted  by  said  statete,  the  con- 
stitQtionTiutherprovidingthatthispowarshall  be 
■exercised  "in  sach  manner  as  has  been  or  shall  be 
provided      law,"  (article  Q,  S  17,  par.  6.) 

8.  With  the  means  afforded  by  law  for  ob- 
taining impartial  Jurors,  public  excitement  alone 
is  not  a  sufficient  ground  for  oontlnnanoe,  espe- 
cially where  nearly  twoyears  baveelapsed  since 
the  commission  of  the  crime. 

4.  Compulsory  process  of  the  court  to  procure 
the  attendance  of  a  witness  residing  beyond  the 
state  would  have  been  nugatory,  and  was  prop- 
erly refosed;  and  there  was  no  abuse  of  discre- 


tion by  the  trial  Judge  In  refusing  a  coattmiBxioe 
on  aoconnt  of  the  absence  of  si^  wltnesa.  Al- 
though the  defendant  stated  that  he  expected  to 
procure  the  attendance  of  the  witness  at  tho  next 
term  of  the  court,  It  did  not  appear  thai  the  wit- 
ness had  promised  to  attend,  or'  that  them  was 
any  other  ground  for  this  expectation.  Distin- 
guishing Brown  v.  Statei  65  Oa.  88S. 

S.  A  challenge  to  the  STrw  was  mads  iiiiiini 
the  following  olronmstanoes:  A  term  of  tlMaosirt 
which  had  beea  ordered  for  the  purpose  of  trying 
the  defendant  begsu  on  Monday,  uid  the  Jurors 
drawn  for  the  term  were  then  impaneled  and  pat 
upon  the  defeodanL  A  Jury  was  psrtly  selected, 
and  the  remaining  Jurors  who  bad  been  drawn 
and  impaneled,  but  not  selected,  were  dlBcharged 
for  the  term.  On  Wednesday  of  the  same  week 
a  mistrial  was  declared.  The  court  being  ttkon 
without  Jurors  except  talesmen  who  had  boon 
summoned  to  attend,  out  had  not  been  pot  upon 
the  defendant,  the  Judge  drew  from  the  Jury- 
boxes  the  names  of  the  proper  number  of  Jurors, 
and  directed  the  sheriff  to  summon  them  to  at- 
tend on  the  following  day,  when  the  defendant 
would  be  again  pnt  on  Mai ;  and  the  talesmen  then 
(n  attendance  were  ordered  by  the  coort  to  retam  at 
the  same  time.  The  Jurors  thus  drawn  and  the 
talesmen  appeared  aeoordingly  on  the  following 
day,  and  94  of  the  jurors  drawn  were  impaneled 
as  the  two  regular  panels  of  petit  Jorora  for  the 
court,  and  these,  together  with  21  of  ^e  talesmen, 
were  impaneled,  and  constitnted  the  array  Hcvt 
put  upon  the  defendant  for  the  trial  now  under 
review.  One  of  the  grounds  of  ohalloige  was  tliat 
the  Judge  had  no  power  to  draw  these  Jnrors  at 
the  time  he  did,  and  that  the  defendant,  when 
against  placed  oa  trial,  was  entitled  to  have  first 
put  upon  him  the  lurxnv  who  had  been  drawn  be- 
f  rare  uie  organisation  of  the  court  on  Monday,  and 
had  bem  impaneled  m  that  day.  Held,  tbat  the 
court  did  not  err  In  overruling  the  challesue  on 
this  ground,  the  Code  (section  SMS)  providing 
snbatantially  for  the  emergancy. 

d.  TXm  aid  the  court  err  in  overraling  the 
challenge  on  the  ground  that  talesmm  sommoned 
prior  to  the  mlstnal,  and  who  had  not  been  put 
upon  the  prisoner,  were  ordered  to  return  after 
the  mistrial,  and  oonstltnted  a  part  of  the  anmy. 

7.  Nor  was  it  proper  noond  of  ohallen^  that 
the  court,  whenaadluonal  talesmen  were  needed, 
drew  the  names  of  some  of  them  tctm  the  graad 
Jury-box,  the  Code,  f  8986,  under  which  theae 
talesmen  were  draini,  not  restricting  the  judge 
to  either  one  of  the  boxes  exclusively,  Its  langaage 
being,  "the  Jury-boxes  of  the  ooun^.** 

8.  Requests  to  charge,  which  were  lengthy 
and  argumentative,  and  the  material  proposiUons 
in  which  were  substantially  covered  in  thaohaxige 
given     the  court,  were  properly  refused. 

9.  The  statute,  (Code,  }  4^)  which  pr«. 
scribes  the  questions  to  be  asked  the  Juror  upon 
his  voir  dire,  and  declares  that  when  answered 
as  therein  prescribed  be  shall  be  adjudged  a  com- 
petent Juror,  does  not  Impair  the  constitutional 
right  of  the  defendant  to  be  tried  by  an  Impar- 
tial Jury.  The  legislature  has  power  to  preacrilie 
the  manner  in  whioh  the  quali&oationa  of  Jurora 
shall  betested;  and  the  manner  ^eoorilied  in  the 
statute  for  intMTOgatingthe  Juror,  and  forotmtest- 
Ing  by  evidence  the  truth  (h  Us  answers,  Rfbirds 
ample  test  of  his  importlaUbr. 

(a)  Where  Jurors  on  their  voir  Mn  had  an- 
swered the  statutory  questions  so  as  to  qualify 
themselves,  and  It  not  appearing  from  their  an- 
swen  that  they  misunderstood  the  qnestiasut  tiM 
court  did  not  err  in  refusing  to  aslc,  or  to  ftUow 
oounsel  for  the  defendsnt  to  as^  other  qaesUoos 
of  the  Jurors  to  ascertain  whether  thcw  under- 
stood the  meaning  of  the  words  "bias"  and 
"prejudice,"  and  what  they  meant  when  they  an- 
swered that  they  were  perfectly  impartial  be- 
tween the  state  wodtiie  accused,  and  whether  they 
had  not  entflrtaiiied,aDd  did  not  then  eatertala,  a 
setUed  and  fixed  opinion  that  the  defendant  was 
guUty. 

(b)  It  is  the  doty  of  the  Judge,  when  it  ap- 
pears to  him  from  the  Juror^s  onswerthat  the  1m- 
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toonlatiiaianoL  It  belog  left  to  Us  dlsorvUon  to 
▼VT  the  tana  m  tbe  qnoMlosas. 

10.  It  it  within  the  dlBcretion  of  tto  ooort  to 
«zplaln  to  the  Jnrora,  before  they  have  answered 
the  Btatatory  ^ueetions  on  their  voir  dire,  the 
meaning  ot  ttie  waiis  "bias"  and  "prejudioe" 
4Uid  "perfectly  Impartial, "  as  used  therein;  yet. 
If  he  Bhoold  fail  to  do  so.  It  would  not  be  error. 

IL  The  testimony  <h  witceasee  that  certain 
tnarks  and  spots  were  the  print  of  a  hand,  and 
Uood-Btains,  was  not  inoompetent  because  their 
Information  was  aognlred  from  an  inspection 
which  they  nuute  wfiUe  jurors  on  a  fimner  trial 
■of  tho  caM. 

12.  TeatimtR^  that  tbe  dst&iidaiit)  wtaile  alone 
In  his  cell,  was  overheard  to  say,  "Lord,  have 
mercy  upon  me  far  what  I  have  done.  The  only 
thing  I  regret  is  killiqg  myfather,  "—was  not  In- 
omnpetent  because  the  witness  was  the  Jailer  la 
-ohargeof  the  defendant,  the  law  not  disqualifying 
a  Jailer  from  testifying  as  to  voluntary  acts  ana 
camfesslons  of  prisoners  under  his  chiurge. 

(a)  That  the  defendant  on  the  same  oocaslon 
may  biave  said  something  else  in  oonneotion  with 
thlBj  which  the  witness  did  not  hear,  did  not 
render  it  inadmissible,  the  latter  testifying  that 
nothing  else  was  s^d  within  his  hearing,  and 
it  not  ai^earing  from  the  erldenoe  that  anything 
«lse  was  said. 

(b)  It  is  not  against  publlo  policy  to  allow  a 
pn^er  whloh  inonipates  the  peivon  who  made  it 
"io  be  (rfren  in  evidence  against  him. 

mTTestiinotiy  as  to  prayers  In  wUA  the  de- 
fendant declared  his  innooeooe  of  the  crime,  al- 
thongh  offered  in  reply  to  evidence  as  to  an  in- 
'Colfatory  payer,  was  properly  rejected,  the  rale 
being  to  aamit  inculpatory  declaraticuiB  or  con- 
fessions,  and  to  exclude  those  which  are  eonmlpa- 
tory  when  disconnected  therewith. 

14.  The  admission,  over  the  defendant's  ol^eo- 
tlon,  of  testimony  that  the  defendant,  after  the 
honucide.  on  being  asked,  "Who  wiU  get  the 
liropartjT "  (meaning  tbe  property  of  the  deooased, ) 
replied:  **It  is  not  wwtn  mdle  to  nueotioa  that 
Hy  slstm  will  Mt  the  uwperts.  When  tbe 
proper  time  onnea  I  will  seme  tiiat  question, 
although  the  teetimony  was  irrelevant^  was  not 
«nch  error  as  would  require  the  grant  of  «  new' 
trlaL 

15.  Testimony  a  witness  that  he  was  In- 
formed by  anotnee  that  the  latter  had  beard  a 
third  person  give  a  minute  account  of  tbekiUing, 
the  defendant  proposing  to  prove  this  (1)  with  the 
statement  repeat^  and  (2  )  without  any  repeti- 
tion of  it,  and  that  the  informant  of  the  winuAs 
had  become  frightened,  and  denied  mahlng  the 
-statement,  was  Incompetent. 

10.  A  witness  havingtastlfled  thaton  the  night 
of  the  Ulling,  and  about  the  time  it  occurred, 
while  she  was  at  a  bouse  near  the  scene  of  the 
killing,  a  barefooted  qcmto,  whom  she  did  not 
recognize,  and  did  not  undertake  to  Identify,  came 
to  the  house  and  conversed  in  low  tones  with  a 
third  person,  who  lived  there,  the  defendant,  for 
-the  purpose  of  identifrlng  this  unknown  negro, 
-offend  to  prove  by  ouers  that  a  certain  insane 
negro,  then  present  in  court,  was  seen  barefooted, 
Huee  days  after  the  killing,  11  miles  frtan  tbe 
place  wliere  It  occurred,  and  that  when  arrested 
afterwards  in  a  distant  part  of  the  state,  charged 
with  being  an  escaped  convict,  he  said  that  he 
was  "on  the  Woolfolk  place  the  night  the  nine 
were  killed,  "and mentioned  the  name  of  the  per- 
-son  with  whom  the  unknown  negro  was  said  to 
■bavdoopvareed  that  nl^t,  and  said  that  awoman 
y^mmi  ■•.Ann"  (that  bung  the  Christian  name  of 
A  woman  who  Uved  on  tbein-emises)  gavehimhls 
breakfast  Held  that,  in  the  absence  of  other 
-evideooe  to  Identify  the  negro  In  court  as  tiie  un- 
known negro  first  mentioned,  and  of  other  evi- 
deooe to  connect  him  with  the  crime,  tbe  testi- 
mony  offer ed  for  this  purpose  was  irrelevant 

17.  Sayings  of  the  defendant  prior  to  the  kill- 
ing, indicating  animosity  towards  hisstep-motber, 
to-wlt,  that  soe  was  "the  meanest  woman  In  the 
world,  the  damndest  meanest  woman  in  the 
world, "  and  that  he  hated  her,  were  not  Inad- 
missible on  tiie  ground  that  he  was  then  on  trial 


for  the  homidde  of  his  father,  and  not  of  his  tbep- 
mother.  Both  having  been  killed  at  tiitt  same 
time,  a  motive  which  may  have  led  to  the  UlUng 
of  tbe  one  may  have  been  oonneatedwiththeUll- 

Ing  of  the  other. 

IB.  Admissions  of  a  third  party  and  his  aoto 
and  declarations  some  time  after  the  UlUng 
manifesting  excitement,  and  a  desire  to  get  away 
when  interrogated  on  that  subject,  ana  his  con- 
tradictory statements  as  to  where  be  was  on  the 
night  of  the  killing.  In  the  absence  of  other  evi- 
dence connecting  him  with  the  crime,  were  inad- 
mlssible.  Nor  would  threats  of  such  third  jMrl; 
prior  to  ttu  UUlng  against  the  fkmilr  HUed 
be  reoeived  In  conneetlim  with  su<di  oonduet  and 
statements  to  render  the  whole  admissible  as  evi 
denoe  for  the  defendant  WooUolk  t.  SCatSu  81 
Ga.  W5l8  S.  B.  Rep.  784. 

10.  Where  a  wilnesa,  on  a  very  protraoted 
and  minute  oroes-examlnation  by  counsel  for  the 
defendant  was  interrogated,  and  had  answered 
as  to  whether  he  was  craxy,  and  bad  done  certain 
acts  tending  to  show  that  he  was  cra«r,  the  pur- 
pose being  to  discredit  his  testimony  by  pioof 
that  he  was  crazy,-  the  refusal  of  the  oourt  to  al- 
low a  still  more  extended  eross-exsmlnatiooi  on 
the  same  line,  If  error  at  all,  was  not  snob  error 
as  to  require  the  granting.ol  anewtrialfSspooIaUy 
as  the  defendant  was  pennitted  tolntroanoe  irther 
testimony  for  the  same  purpose,  anA  oovwlng 
most  of  me  same  matter. 

90.  Certain  sooks  being  cAsred  In  evldenoe. 
wU<A  «  witness  testifled  were  found  In  a  well 
on  the  premises  where  the  kllUng  occurred,  It 
was  not  emnr  to  admit  them  in  erldenoe  over  the 
defendant's  objection  that  the  testimony  ef  the 
witness  did  not  suffldentlv  identify  them  as  the 
same  whloh  had  been  found  In  the  well,  this  being 
a  question  for  the  Jury. 

21.  Apprehensions  by  the  deceased  of  barm 
from  third  persons,  not  connected  other  evi- 
dence with  the  crime,  were  irrelevant 

2S.  Two  Juries  having  found  the  defendant 
guilty,  and  the  trial  ]n^  being  satisfled  with 
their  findingt  snd  there  being  suffloient  evidenoe 
to  uphold  the  verdict,  this  court  does  not  feel  aa- 
thotlsBd  to  disturb  it 
(SyUobtu  by  the  Cowt) 

Error  from  raperlor  eonrt,  Houston 
ooanty;  Gubtin,  Jad(i:e. 

Baeon  A  Batheiibrd,  C.  C.  Duoean,  and 
W.  M,  Wlmberly,  for  plaintiff  In  error. 
CUfford  Aodenon,  Atty.  Qen,,  W.  H. 
ton,  Jr.,  Sol.  Qeu.,  and  Hardeman  A  Not- 
tlogbajn,  lor  the  State. 

SiMMONB,  .f .  Woolfolk  WEB  Indicted  and 
tried  In  tbe  snperior  conrt  of  Bihb  county 
for  the  murder  of  his  father,  and  was  con- 
victed. There  were  elsht  other  Indict* 
monts  affalnst  him  for  the  killing,  at  Uie 
same  time'  and  place,  of  falR  step-mother, 
six  brothers  and  sisters,  and  Mrs.  West, 
fie  made  a  motion  for  a  new  trial,  which 
was  overruled  iu  the  court  below,  and  he 
brought  the  case  to  this  coort,  and  a  new 
trial  was  granted.  81  Q&,  651,  8  S.  £. 
Bep.  724.  When  the  case  was  again  called 
In  Bibb  superior  court,  the  venue  was 
changed  to  Houston  coanty,  l>ecaaae  of 
Inability  to  obtain  a  JU17  In  Bibb.  On 
the  trial  in  Houston  he  was  again  convict- 
ed. He  again  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  the  case 
was  lor  tbe  second  time  brought  to  tbla 
court.  * 

1.  It  appears  from  therecord  that,  when 
the  caae  was  called  for  trial  In  Houston 
county,  Woolfolk  objected  to  being  tried 
by  Judge  OuBTiN,  claiming  that  the  Judge 
was  disqaalifled  to  try  him  because  of  the 
fact  that  tbe  firm  ol  Qustin  &  Hall,  u! 
which  the  Judge  was  a  member  b^ore  ttls 
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Section  to  the  bench,  bad  been  conenlted 
by  O.  W.  Howard,  a  brother  of  Mrs.  Wool- 
folk,  aa  to  the  dlatribatlon  of  her  estate. 
The  facts  aet  ont  In  the  record  Bhow  that 
after  the  killing  of  the  Woolfolk  family 
Howard  did  consult  Guetln  &  Hall,  aud 
was  advised  by  them  that  the  diatrlbu- 
tlnn  of  the  property  woald  depend  upon 
whether  Mnt.  woolfolk  snrrlTed  her  chil- 
dren, or  whether  one  or  more  of  them  sur- 
Tlved  her,  and  he  was  further  advised  by 
them  to  take  ont  letters  of  adminlatra- 
tion  npon  her  estate.  Nothing  further 
was  done  by  the  firm  In  this  matter, 
Judge  QuBTiN  having  been  elected  to  the 
beach  shortly  thereafter.  The  question 
presented  by  Howard  involTed  no  Inquiry 
Into  the  teane  as  to  the  person  who  did 
the  killing,  and  no  such  question  was  con- 
sidered or  advtaed  upon.  Subsequently 
to  Judge  OcsTiN's  election  to  the  bench, 
Hall,  the  other  member  of  the  firm,  waa 
employed  to  assist  In  the  prosecution  of 
Woolfolk.  Upon  this  state  of  facts  the 
Jndge  decided  that  ho  was  not  disqualified 
tQ  try  the  case.  Woolfolk  excepted,  filing 
his  excepttons  pendente  Itte,  cmd  also  al- 
lying the  same  as  error  In  the  second 
ground  of  his  amended  motion  for  a  new 
trial.  There  waa  no  error  In  this  ruling. 
The  Code,  9  205,  prescribes  the  grounds  of 
diaquallflcatlon  of  a  Judge.  These  grounds 
are  pecuniary  Interest  in  the  cause,  rela- 
tionship to  either  party  within  the  fourth 
degree  of  consanguinity  or  affinity,  his 
having  been  of  counsel  therein,  or  having 
presided  in  an  interior  Judicature,  when 
his  ruling  or  decision  la  the  snbject  of  re- 
rlew.  The  facts  above  recited  show  that 
Judge  Gdbtin  waa  not  of  counsel  In  this 
case,  and  his  being  retained  or  employed 
to  adrlae  aa  to  the  dlatributlon  of  Mrs. 
Woolfolk'a  estate  In  no  way  connected 
him  with  the  prosecution  of  the  person 
charged  with  her  killing.  The  distribu- 
tion of  her  estatedid  notdepend  npon  who 
killed  her.  but  upon  whether  she  died  before 
or  alter  herhusband  and  her  children.  The 
knowledge,  or  want  of  knowledge,  of  the 
person  who  killed  her  and  herhusband  and 
children  could  not  affect  the  dletribntlon. 
In  the  one  caae  the  queatlon  would  he, 
which  died  last?  In  the  other,  who  did  the 
killing?  Itwas  unnecessary, therefore,  for 
the  Judge  to  have  consulted  with  his  client 
aa  to  the  person  who  did  the  killing,  and 
hecertllies  that  nothing  was  said  between 
them  upon  this  subject.  He  could  there- 
fore have  obtained  no  Information  from 
his  client  as  to  the  perpetrator  of  the 
crime. 

2.  When,  the  foregoing  objection  was 
overruled,  thedefendunt  made  a  motion  to 
change  the  venue  from  Houston  county, 
upon  the  ground  that  nn  Impartial  Jury 
could  not  be  obtained  In  that  county,  and 
upon  the  ground  that  he  could  not  aafely 
go  to  trial  in  that  county  because  his  life 
would  be  in  danger,  and  his  person  at  all 
times  liable  to  violence.  The  motion  goes 
on  to  give  a  full  history  of  the  case  from 
the  time  of  the  homicide,  alleging  great 
public  excitement,  occasioned  by  the  atroc- 
ity of  the  crime,  and  by  newspaper  com- 
ments, and  alleging  that  the  Jurors  of  the 
county  had  fixed  opinions  as  to  the  de> 
fendant's  guilt,  and  as  to  this  he  offered 


to  Introdnue  evldenoe  to  tin  eonrt.  The 
motion  was   overniled,  and  the  first 

g;round  of  the  amended  motion  for  a  new 
trial  alleges  that  the  court  erred  In  over- 
ruling the  motion  to  change  the  venue, 
and  In  refusing  to  allow  the  defendant  to 
Introduce  testimony  to  sustain  the  all^ar 
Hons  set  forth  therein,  and  In  holding  that 
the  court  had  no  authority  under  the  law 
to  hear  evidence  on  the  motion  to  change 
the  venue,  and  that  the  venue  could  be 
changed  only  In  accordance  with  section 
4687  of  the  Code,  and  also  In  holding  that 
said  section  was  not  In  violation  of  tbe 
constitution  of  the  state  of  Oeorgia  or  of 
the  constitution  of  tbe  United  States.  Be- 
fore the  venue  in  a' criminal  case  can  be 
changed  thepresldlng  Jndge  must  besatto- 
fled  that  an  Impartial  Jury  cannot  be  ob- 
tained in  the  county.  Const,  art.  6,  $16. 
par.  6;  Code,  {  6172.  See,  also,  section  ^86. 
Section  4687  declares  that  he  shall  be  satis- 
fled  of  this"  only  by  an  examination,  care- 
ful and  thorough,  of  the  persons  liable  to 
serve  on  Juries,  such  examination  to  be 
according  tu  section  4682  of  this  Code,  paz^ 
tially  or  wholly,  according  to  the  nature 
of  the  case. "  Section  4682  requires  that  In 
alt  cases  of  felony  the  following  qaestlons 
shall  be  propounded  to  the  Juror:  'Have 
you,  from  having  seen  the  crime  commit- 
ted, or  having  heard  any  of  the  testlmonr 
delivered  on  oath,  formed  and  expressed 
any  opinion  In  regard  to  the  guilt  or  In- 
nocence of  the  prisoner  at  the  barT"  If 
the  Juror  shall  answer  in  thenegatlve.tiien 
the  toUowingquestlon  shall  be  propounded 
to  him  "  Have  you  any  bias  or  pr^udlce 
resting  on  your  mlnd.eltherfor  or  against 
the  prisoner  at  the  bar?  "  And  If  the  Juror 
shall  answer  these  questions  in  the  nega- 
tive the  following  question  shall  be  pro- 
pounded: "Is  your  mind  pwfectly  Impar- 
tial between  the  state  and  theacenaed?* 
And  if  he  shall  answer  this  question  Id  tbe 
affirmative  he  shall  be  adjudged  and  held 
a  competent  juror  In  all  cases  where  tbe 
ofiense  does  not  involve  the  life  of  the  ac- 
cused. But  when  it  does  involve  the  life 
of  the  accused  the  following  additional 
queatlon  shall  be  put  to  him:  "Are  yon 
conscientiously  opposed  to  capital  punish- 
ment?" If  be  shall  answer  uils  qoeetion 
in  the  negative,  he  shall  be  held  a  com[>e 
tent  Juror:  provided,  nevertheless,  that 
either  the  state  or  the  defendant  shall 
have  the  right  to  introduceevldenca  b^ore 
the  Judge  to  show  that  tbe  answers,  or 
any  of  them,  of  the  Jurors  are  untme;  and 
It  shall  be  tbe  duty  of  the  Judge  to  deter- 
mine npon  the  truth  of  such  answers  as 
may  be  thus  questioned  before  the  court. 
The  trial  judge  denied  the  motion  of  the 
defendants  to  hear  aJtunde  evidence  as  to 
the  formation  and  expression  of  opinion 
by  the  Jurors,  and  held  that  he  had  no 
power  or  discretion  to  hear  any  evidence 
except  tbe  answers  of  the  Jurors  tbem- 
selves  to  the  foregoing  questtona.  It  there 
had  been  no  statute  prescribing  the  man- 
ner in  which  the  presiding  Judge  should 
satisfy  himself  that  an  impartial  Juiy 
could  not  be  obtained  in  the  county,  we 
wonld nevertheless  hold  that  the  Judgedld 
not  errin  the  method  pursued  in  thla  case. 
In  the  case  of  Hunter  v.  State,  43  Ua.  483, 
which  was  tried  before  tjie  adoption  ct 
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theetatute,  (iiectlDn4687,Bnpra;  ActslSTl- 
2,  p.  49,)  when  tho  law  was  silent  as  to  the 
manner  tn  which  the  Jadgreshoald  satisfy 
himself  of  thfs  tact,  this  cunrtapproTed  uf 
this  method.  Jadj^  Albxandrr,  the  trial 
Jndse  In  that  case.  In  order  to  determine 
whetbw  the  defendant  coald  obtain  a  fair 
and  Impartial  Jury  Id  the  county,  had  the 
foregoma  qneationa  propounded  to  the 
Jurors,  holding  that  he  onffht  not  to 
change  the  renae  nnless,  after  trying  to 
get  a  Juiy.lt  shonld  appear  thatanlmpar- 
tlal  Jury  cuald  not  be  had  In  Brooks  coon- 
ty .  This  court,  In  reviewing  the  case,  held : 
"The  proTlBl<}n«  of  the  constltatlon  clothe 
the  anperior  conrt  with  power  to  change 
the  Tenne  when  the  presiding  Judge  Is  sat> 
iafled  an  Impartial  Jury  cannot  be  ob- 
talned  In  the  coanty ;  and  while  the  Judge 
may  In  bis  Judgment  become  satisfied  by 
alluttde  evidence,  still  we  bold  that  the 
most  satisfactory  method  of  arriving  at 
such  conclnfllon,  as  well  as  that  most 
within  the  contemplation  of  the  provision 
of  the  constltnttoD,  la  to  test  the  qnestlon 
by  trying  to  get  a  Jniy  In  the  coanty 
where  the  crime  was  committed.  **  And  It 
seems  tuna  that  it  Is  the  moHtsatlsfactoty 
wny  of  determining  whether  a  falrand  im- 
partial Jury  can  be  obtained.  Any  other 
evidence Introd need  before  thejudgewould 
be  mere  opinion  of  the  wttness,  or  hear- 
say. Under  the  method  prescribed  by  the 
statute,  every  Juror  In  the  county  can  be 
brought  before  the  court,  and  fully  exam- 
ined as  to  his  impartiality  between  the 
state  and  the  accused.  It  Is  argued  by  the 
able  and  Indefatigable  counsel  for  the 
plaintiff  in  error  that  this  statute  is  un- 
constltntional  becaase  it  prescribes  bnt 
one  mode  In  which  the  Jndge  shall  satlsfv 
blmsdf  as  to  whether  an  Impartial  Jnry 
can  be  obtained;  that  the  constitution 
leaves  the  mode  and  method  of  determin- 
ing this  question  to  the  Jndfre  hlninelf,  and 
that  the  l^slatare,  therefore,  had  no 
right  to  prescribe  that  he  shonld  only  be 
satisfied  oy  an  examination  of  the  Jurors 
upon  their  voir  dire,  as  prescribed  In  sec- 
tion 4682.  In  reply  to  this  argument.  It  Is 
only  necessary;  In  onr  opinion,  to  qoote, 
In  connection  with  the  claase  of  the  con- 
stitatlon  already  cited,  (section  6172.)  the 
provision  which  Immediately  follows  It, 
(section  6178.)  which  Is  as  follows:  "The 
power  to  change  the  venue  In  civil  and 
criminal  rases  shall  be  vested  In  the  supe- 
rior courts,  to  be  exercised  in  such  manner 
as  has  been  or  shall  be  provided  by  law. " 
The  act  bad  been  passed  bytbelegtslatnre, 
and  embodied  In  the  Code,  and  was  of 
force  when  the  conHtitutional  convention 
met  In  1877;  and  with  full  knowledge  of 
this,  the  convention  adopted  the  forego- 
ing paragraphs  of  the  constitution.  When 
they  declared  that  the  power  to  change 
the  renne  should  be  exercised  by  the 
BQpertor  courts  "  in  such  manner  as 
has  been  or  sliali  be  provided  by  law," 
the  convention  must  have  had  In  mind 
the  act  of  December  lU,  It^,  (section 
4^,  supra,)  prescribing  the  manner  In 
which  that  power  should  be  exercised. 
The  Gonvmtlon  ratified  tiie  act,  and  gave 
the  leglalatnre  authority  to  alter  or 
change  It,  or  adopt  anothv  method,  If  it 
sboiUa  Me  proper  to  do  w>.  See  BrIiiUcfy 
T.ll8.B.no.20— 62 
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V.  Rtate,  64  Oa.  371;  Blackman  v.  State* 
80  Oa.  786,  7  S.  E.  Bep.  626,— where  this 
court  held  that  the  act  was  constitution- 
al. As  to  Its  being  in  violation  of  the  con- 
stitution of  the  United  States,  wc  will  dis- 
cuss that  In  another  part  of  this  opinion, 
wiiereUi  we  deal  with  the  right  ol  the  d^ 
fendant  to  pruponnd  to  Jnrors  otbw  qnee- 
tlons  than  those  prescribed  by  the  statute. 
We  hold  that  the  court  did  not  err  In  re> 
fusing  to  allow  the  defendant  to  Intro- 
duce testimony  to  sustain  the  allegations 
in  his  motion  to  change  the  venue,  nor  in 
holding  that  the  court  had  no  authority 
to  hear  cuy  evldmce  on  the  motion  to 
change  the  venue,  and  that  the  venue 
could  be  changed  only  In  accordance  with 
section  4687  of  the  Code. 

3.  The  motion  to  change  the  venue  hav- 
ing been  overruled  by  the  court,  the  d^ 
fendant  then  made  a  motion  to  continue 
the  ccwe,  upon  the  ground  of  public  exdtft- 
ment,  as  set  out  in  his  motion  to  change 
the  venue,  and  upon  the  further  ground  of 
the  absence  of  York,  by  whom  the  defend- 
ant expect*^  to  prove  "that  there  was  no 
print  of  a  bloody  hand  upon  the  drawers 
that  were  said  to  have  been  drawn  out  of 
the  well  on  the  Woolfolk  plantation  on 
,the  evening  after  the  killing,  and  that 
after  the  witness  HoUls  bad  undertaken 
to  point  out  said  print  of  a  bloody  hand 
he  could  not  swear  positively  that  it  was 
a  print,  nor  cuuld  he  swear  that  there  was 
any  blood  at  the  place  pointed  out  by  the 
said  Mollis.  ^    Defendant    proposed  to 

?rove  this  in  addition  to  what  the  said 
ork  testified  to  on  the  former  trial.  He 
alleged  that  a  subpoena  had  been  Issued 
for  York  at  his  Instance,  and  that  he  had 

S laced  It  In  the  hands  of  the  sheriff,  and 
liat  It  was  not  until  March  1, 1889,  that 
the  oflUcer  reported  that  York  bad  removed 
to  the  state  of  Texas.  The  defendant  al- 
leged that  in  April  thereafter  he  applied 
to  the  court  fur  compulsory  process  to 
compel  the  attendance  of  thte  witness,  nnd 
that  the  court  refused  to  issue  the  same, 
or  maike  any  effort  to  have  him  present; 
and  he  again  asked  the  court  for  compul- 
sory process  to  compel  the  attendance  ol 
the  witness,  and  that  the  case  be  contin- 
ued until  the  defendant  could  have  the 
benefit  of  such  process;  that  the  motion 
was  not  made  for  delay,  and  that  he  ex- 
pected to  have  the  witness  present  at  the 
next  term.  If  compulsory  process  were 
granted.  There  was  no  error  In  refushig 
to  continue  the  case  upon  the  ground  of 
public  excitement.  The  record  shows  that 
the  crime  was  committed  on  August  6, 
1W}7.  The  defendant  was  tried  first  at  the 
May  term,  1888,  and  a  new  trial  was 
granted  by  this  court  In  February^  1889; 
and  he  was  again  placed  on  trial  In  June, 
1889.  Neariy  two  years,  therefore,  had 
elapsed  from  the  commission  of  the  crime, 
nearly  one  year  from  his  former  trial,  and 
about  four  months  from  the  granting  of  a 
new  trial  by  this  court,  before  he  was 
again  placed  on  trial.  So  It  seems  that  If 
there  had  been  public  excitement  against 
the  accused,  tbere  was  sufficient  time  for 
it  to  have  cooled  before  this  trial.  But 
whethw  this  be  true  or  not,  this  court  has 
hdd,  In  a  number  of  cases,  that  since  the 
paa«Bgtt  of  the  act  requiring  Jurors  to  be 
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?)at  apoB  tbelr  voir  dire,  and  to  answer 
be  qneatinna  set  out  In  section  4682  of  the 
Code,  supra. pablic  excitement  alone  lenot 
a  snfBcIent  ^onnd  lor  continuance.  Tbis 
was  beld  In  Thompson  t.  Btate,  24  Ga.  297, 
In  wblchcaseMcDoNAiJ),  J.,  in  dellTering 
the  opinion  ot  the  conrt,  says:  Prior  to 
tbe  act  ot  1866,  In  relation  to  the  ooallflca- 
tlon  of  lurors  to  serve  on  the  trtal  ol  per- 
sons charged  with  felonies,  this  court  bad 
inclined  to  listen  favorably  to  applications 
of  this  sort.  Since  that  time  it  Is  impos- 
sible that  a  part7  on  bis  trial  tor  such  an 
offense,  It  he  choose  to  avail  himself  ot  all 
his  leji^l  rlgbts,  can  have  an  unfair  trial, 
nnleas  It  be  by  the  peijury  of  persons  put 
apon  him  as  Jurors,  or  tbe  palpable  mis- 
conduct ot  the  officers  of  the  law."  In  the 
case  of  Lovett  v.  State,  60  Oa.  257,  it  was 
beld  tbafwltb  themeans  afforded  bylaw 
tor  obtaining  Impartial  Jurors,  and  tor 
changing  tbe  venue  If  necessary,  the  con- 
tinuance of  a  criminal  case  on  the  ground 
of  popular  excitement  is  not  essential  to  a 
fair  trtal,  especially  after  the  lapse  ot  more 
than  three  months  from  the  commission 
of  the  homicide. "  In  the  case  of  Cox  v. 
State.  64  Oa.  408,  It  Is  said :  "  With  regard 
to  public  excitement  and  pr^udice,  we  see 
nothing  to  take  this  case  out  ot  the  gener- 
al rule,  long  since  laid  down  here  authori- 
tatively, to  tbe  eftect  that  these  have 
«eaBed  to  be  cause  for  a  continuance.  **  To 
the  sameeffect,8ee  Brinkley  v.State,54  0a. 
tri;  Jofaneon  v.  State,  48  Oa.  116;  and 
Maddox  v.  State,  82  Oa.  582. 

4.  Nor  did  the  court  abuse  Its  discretion 
In  overruling  the  motion  for  continuance 
on  the  ground  of  the  absence  ot  York.  He 
had  removed  from  this  state  to  the  state 
■ot  Texas,  and  we  know  of  no  law  author- 
ising tbe  Judge  of  the  superior  conrt  to  is- 
sue compulsory  process  to  compel  tbe  at- 
tendance of  a  non-resldent  wltaess.  The 
power  of  the  court  to  compel  the  attend- 
ance of  wltneeses  doea  not  extend  beyond 
tbe  limits  ot  this  state.  If  the  court  bad 
Issued  a  compulsory  process  to  compd  the 
attendance  ot  York,  It  would  have  been 
nugatory  In  the  state  ot  Texas.  York 
eould  hare  disobeyed  It  with  Impunity. 
No  oflScerot  this  state  could  bare  executed 
It  In  Texas.  Nor,  so  far  as  we  know, 
would  any  officer  In  that  state  have  been 
authorised  to  execute  the  process.  Tbe 
defendant  did  not  bring  himself  wlthlu  tbe 
rule  laid  down  by  this  court  In  Brown  Y. 
State,  65  Ga.  832.  In  that  caae  tbe  defend- 
ant moved  to  continue  on  account  ot  the 
absence  of  two  witnesses  who  resided  In 
the  state  ot  Alabama,  and  showed  to  tbe 
court  by  proper  teettmony  that  these  wit- 
nesses had  stated  to  bis  brother  that  tbey 
would  come  to  conrt  and  testify  as  stated 
In  the  affidavit  ot  the  defendant  whenever 
mqneated  or  notified  to  attend.  The  trial 
Juds^refnseda  continuance, on  tbe  ground 
that  he  had  no  discretion  in  the  matter, 
because  the  witnesses  resided  beyond  the 
limits  of  the  state.  This  court  reversed 
that  ruling,  upon  the  ground  that  the 
court  below  did  have  a  discretion,  and 
ought  to  have  exercised  it  when  shown 
that  although  tbe  witnesses  resided  out  ot 
tbe  state  tbey  bad  promised  to  attend  the 
court  when  requested  to  do  so.  While  the 
defendant  In  the  present  eaae  said  In  hia 


motion  that  he  expected  to  have  York  In 
attendance  at  tbe  next  term  It  the  ease 
were  continued,  he  did  not  state,  as  in  tbe 
Brown  Case,  that  the  witness  had  prom- 
ised to  come  when  requested,  or  how  he 
expected  to  procure  bis  attendance.  Tbe 
conrt  being  powerless  to  force  York  to  at- 
tend, the  motion  should  have  fcone  fur- 
ther, and  stated  the  means  whereby  the 
ddendant  expected  to  procure  his  attend- 
ance. 

5.  The  motion  for  a  continuance  having 
l>een  overruled,  tbe  trial  was  ordered  on, 
and  an  array  of  48  Jurors  was  put  upon 
tfaedefendant,  whereupon  heehallenged  the 
array  on  tbe  following  ground:  '*The 
said  array  is  Illegal  because  not  made  up 
and  formed  according  to  law.  This,  being 
the  first  am^  placed  upon  him  since  tbe 
commenconent  ot  thetrial, should  be  com> 
posed  ot  tbe  regular  panel  of  twenty-funr 
traverse,  or  petit  Jurors  and  twenty-tour 
tales  Jurors,  summoned  or  drawn  accord- 
lug  to  law  for  this  trtal;  and  d^endant 
BajB  that  this  array  Is  not  composed  ol 
said  regular  panel  of  twanty^lour  traverse 
or  petit  Jurors,  as  will  appear  by  a  com- 
parison of  the  list  now  furnished  tbis  de- 
fendant and  the  list  now  on  tbt*  minutes 
of  the  regular  panel  ot  twenty-four  trav- 
erse Jurors,  who  were  regularly  Impaneled 
and  sworn  as  such  upon  tbe  opening  and 
organisation  of  this  court  on  Monday  of 
this  week,  and  which  said  panel  had  bera 
discharged ;  nor  Is  it  composed  of  tales  Jo- 
rors  summoned  or  drawn  for  the  trial 
now  pending."  The  tacts  appear  to  be 
that  the  court  was  organised  on  Monday, 
J  une  8, 1889,  for  tbe  purpose  of  trying  the 
defendant,  and  tbat  24  Jurors  had  beak 
regularly  drawn  and  Impanded  upon  Mon- 
day morning.  The  trial  proceeded,  and 
on  Wednesday,  June  6th,  for  some  reaHon 
not  shown  by  tbe  record,  a  mistrial  was 
declared.  Tbe  Jurors,  who  had  been  reject- 
ed when  the  first  Jury  was  being  obtained, 
had  been  dischargea  by  the  court.  We 
Infer  from  the  brief  of  counsel  lor  tbe 
plaintiff  in  error  that  some  of  the  origi- 
nal panel  bad  been  taken  upon  the  flrst 
Jury.  When  tbe  mistrial  was  declared 
these  also  were  discharged.  Thn  court,  be- 
ing then  without  a  Jury,  drew  the  proper 
number  from  tbe  Jury-box,  and  ordered 
them  summoned  for  the  next  morning,  and 
directed  tbe  talesmen  who  had  been  sum- 
moned for  examination  when  tbe  flrst  Jury 
was  selected  to  appear  also  the  next 
morning.  The  Jury  thus  drawn  appeared^ 
In  obedience  to  tlie  summons,  and  were 
Impaneled  as  the  petit  jury.  The  34  drawn 
from  the  box  and  24  of  the  talesmen  who 
had  been  ordered  to  return,  were  placed 
together  on  the  list,  and  constituted  tbe 
array  first  put  upon  the  prisoner,  and 
which  be  challenged  as  Illegal.  He  con- 
tended that  the  array  was  llt^al  because, 
under  section  8936  of  the  Code,  he  was  en- 
titled to  have  flrst  pot  upon  nim  the  24  Ju- 
rors Impaneled  at  tbe  organisation  of  the 
court  on  Monday  morning,  and  that  as 
tbey  bad  tieen  discharged  the  court  had 
no  authority  to  draw  from  the  box  or 
summon  and  impanel  a  second  Jaiy  In 
their  place.  He  contended  further  that  tbe 
conrt  bad  no  anthori^  to  order  Um  tales- 
men who  had  been  summoned  to  attend 
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when  the  flrat  ]ary  waa  selected,  and 
thereafter  discharged,  to  return  the  next 
day  aH  talesmen  lor  this  trial.  Five  other 
arrays  were  put  upon  the  d^endant,  and 
each  was  In  tarn  cballenged  upon  the  same 
Kround,  the  additional  ground  being  tak- 
en In  the  third  and  suoeeeding  challenges 
that  the  court  erred  in  drawing  talesmen 
from  the  grand  Jury  box  as  well  as  the 
petit  Jury  box,  it  bdng  contended  that  the 
Judge  had  no  power  or  authority  to  draw 
from  both  boxes  at  the  same  ttme.  The 
rarlons  challenges  were  OTerruled,  and 
this  Is  assigned  as  error  in  the  foarth 
ground  of  the  original  motion  for  anew 
trial.  The  power  of  thejndge,  under  the 
dremnstancee  abore  stated,  to  draw  a 
Jury,  and  have  the  Jurors  summoned  and 
put  apott  the  defendant,  is  the  only  ques- 
tion made  by  the  defendant  upon  this 
branch  of  the  case.  If  the  Judge  had  the 
power  to  draw  this  Jury,  he  was  right  In 
OTermllng  the  challonges;  It  he  did  not 
faare  tbepower,  he  should  hare  soatalned 
them.  The  several  sections  of  the  (^e 
wnlcta  regalate  the  drawing  of  Juries  pro- 
Tide  for  the  drawing  of  a  Jnry  in  almost 
every  eonceirable  case  where  one  is  need- 
ed ;  and  the  general  tenor  of  the  Code  is  to 
give  power  and  authority  to  the  Judge  of 
the  superior  eonrttodraw  and  summon  Ju- 
ries whenever  the  business  of  the  court  re- 
qalreait.  We  think  that,  ander  section 
W43  of  the  Code,  the  trial  Judge,  under  the 
peculiar  facts  of  this  case,  had  power  and 
anthurity  to  draw  the  Jury  as  he  did. 
That  sectiOD  is  as  follows :  **  Whenever 
the  session  of  any  court  of  record  In  this 
state  shall  be  prolonged  beyond  the  week, 
or  period  for  which  Jurlra  were  drawn  at 
the  close  of  the  preceding  term,  as  by  law 
provided,  or  the  Jadge  anticipates  that 
the  same  Is  abont  to  be  so  prolonged,  or 
from  any  other  cause  such  court  has  con* 
vened,  or  Is  about  to  convene,  and  there 
have  been  no  Jories  drawn  for  the  same.  It 
shall  and  may  be  lawful  for  such  judge 
to  draw  Juries,  so  many  as  may  be  neces- 
sary tor  SQch  conrt,  and  eanee  them  to  be 
sammoned  accordingly.  In  the  manner 
prescribed  for  drawing  Juries  at  the  close 
of  the  rMmlar  terras ofaoeh  courts,  respect- 
ively." Here  was  a  conrt  which  had  met 
for  the  express  purpose  of  trying  the  de- 
fendant. The  Juries  were  properly  oi^an- 
Ized  at  the  commencement  of  the  court. 
For  some  reasoD.  wblcb  the  Judge  donbt- 
less  deemed  snfflclent»  these  Juries  had 
been  discharged,  and  a  mistrial  had  beat 
declared.  The  above  section  provides 
that,  if  the  session  of  the  conrt  shall  be 
prolonged  beyond  the  week,  "or  period 
for  which  Juries  were  drawn,  or  the  judge 
anticipates  that  the  same  Is  about  to  be 
so  prolonged, "It  shall  be  lawful  tor  him 
to  draw  Juries,  and  cause  them  to  be  sum- 
moned. The  original  panel  was  drawn 
lor  the  trial  of  this  ease.  On  Wednesday 
a  mistrial  was  declared,  and  the  dlscliarge 
of  the  Jury  completed.  The  tact  that  the 
JaroTS  were  all  discharged  shows  that 
they  wOTe  drawn  for  that  trial  alone,  and 
that  the  conrt  bad  convened  for  that  trial 
only,  at  leurt  so  far  as  Jury  service  was 
«onc«ned,  because  otherwise  the  Juries 
would  have  been  retained.  After  the  mis- 
trial, a.  new  period  for  the  sitting  of  the 


court  was  entered  upon.to-wit,  the  period 
of  a  second  trial,  which  was  not  antici- 
pated when  the  court  convened.  To  have 
snch  second  trial  at  that  same  term  it  was 
necessary  to  prolong  the  court  beyond  the 
period  for  which  thedischargedjurors  had 
been  drawn,  that  period  having  terminat- 
ed when  the  first  trial  resulted  In  a  mis- 
trial. It  is  not  doubted  or  disputed  that 
If  the  Judge  had  adjourued  bis  court  for  a 
month  or  a  week  the  day  this  mistrial 
was  declared;  he  would  have  had  the  pow- 
er and  authority  to  draw  a  Jury  for  the 
adjourned  term  thereof.  If  he  had  ad- 
Jonnwd  until  the  following  Monday,  no 
one  woald  doubt  that  be  had  the  antbor- 
Ity,  under  this  section,  to  draw  a  jury  to 
meet  him  on  that  day.  If  he  has  the  pow- 
er and  authority  to  open  the  box  and 
draw  a  Jury  under  such  circumstances, 
would  the  giving  of  his  order  to  the  sher- 
iff to  summon  them  for  the  next  morning 
make  the  Jury  illegal?  It  wilt  be  observe 
that  this  Bsetion  of  the  Code  does  not  pre- 
scribe lor  what  particular  day,  or  bow 
long  In  advance,  the  jury  shall  be  sum- 
moned; and  it  does  not  appear  that  any 
objection  was  raised  to  the  fact  that  the 
Jnry  were  summoned  for  the  next  day. 
The  objection  was  that  the  Judge  had  no 
power  to  draw  the  jury  when  he  did.  As 
the  only  objection  made  was  want  of 
power  to  draw  the  Jnry,  we  think  there 
was  no  error  In  overruling  the  defendant's 
challenge  to  the  array. 

Counsel  for  the  plalnti|f  In  error  argued 
that  when  a  mistrial  was  declared,  and  the 
Judge  had  discharged  the  original  panel 
of  Jurors,  the  court  was  at  an  end  so  far 
as  the  trial  of  cases  was  concerned.  Ad- 
mitting thlB'to  be  true  for  the  sake  of  the 
argument.  It  will  not  be  denied  that  the 
Jndge  still  had  the  power  to  convene  court 
at  some  fntare  time  tor  the  purpose  of  try- 
ing the  defendant.  If  he  had  the  power  to 
convene  the  court  for  that  purpose,  be  cer- 
tainly, under  this  section  of  the  Code,  and 
nnder  the  general  law,  had  thepow^  to 
draw  a  Jury  for  that  court,  undw  the 
law  the  Judge  of  the  superior  court  has 
power  to  hwd  an  adjourned  term  or  call 
a  special  session  for  the  purpose  of  trying 
criminal  caHes.  The  law  does  not  design 
nate  what  month,  week,  or  day  he  shul 
appoint  for  this  purpose.  Norls  there  any 
law  requiring  any  number  of  days  to  In- 
tervene between  the  special  or  adjourned 
term  and  the  term  which  precedes  it.  If 
the  regular  term  expires  on  Saturday,  and 
the  Judge  has  no  conrt  to  hold  elsewhere 
In  the  circuit  on  the  following  week,  lud 
the  buainesB  of  the  court  he  is  holding  Is 
not  finished,  he  certabily  has  the  right  to 
hold  an  adjourned  term  the  following 
week.  If  this  be  true,  what  was  there  to 
prevent  the  Judge  in  this  case,  when  the 
court  was  at  an  end  by  reason  ofldie  Jurtea 
having  been  discharged  on  Wednesday, 
from  ordering  an  adjunmed  term  to  begin 
on  the  following  day?  If  he  bad  the  pow- 
er to  hold  an  adjourned  term  on  Monday 
of  the  following  week,  why  could  be  not 
order  the  adjourned  term  for  the  next 
day?  We  know  of  no  law  which  would 
prevent  It.  The  court  baring  the  power, 
thnelore,  to  convene  on  the  following 
day,  and  being  about  to  convene  wifhont 
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a  Jury,  tbe  contlngencr  Ib  prortrled  for  by 
this  section  of  the  Code,  faectlOD  8M2,) 
-wblch  declares  that  If  the  court  "Ib  abont 
to  convene,  and  there  have  been  no  Jariea 
drawn  for  the  same,  it  efaall  and  may  be 
lawful  for  ancb  Judge  to  draw  Jnrlee.  so 
many  ae  be  neceasary  tor  such  court,  and 
cauBe  tbem  to  be  snmnioned  accordlnKly. " 
etc.  So  In  either  event,  whether  it  was  a 
prolongation  of  the  conrtt  or  whether  the 
court  was  about  to  conviene  for  another 
H(>8Flon,  and  did  bo  convene,  the  Judge, 
Id  our  opinion,  had  the  power  and  an< 
thorlty  to  draw  the  Jury  as  he  did.  It 
may  not  be  qnlte  obvious  that  the  draw- 
ing uf  this  Jury  falla  witiiin  the  exact  let- 
ter of  the  Btatnte,  but  that  the  spirit  and 
meaning  of  the  Btatnte  extend  to  It  Is 
manifest.  Most  courts  would  still  hold 
that,  even  if  It  was  error  In  the  Judge  to 
draw  and  summon  the  Jury  an  he  did,  It 
wan  not  such  an  error  as  to  work  a  revers- 
al of  tbe  case.  In  Rafe  v.  State,  20  Oa. 
60,  it  wag  held  by  this  court  that  "the 
statutes  regulating  the  selection,  drawing, 
and  summoning  of  Jurors  are  intended  to 
distribute  Jury  duties  among  cltlzenn  of 
the  county,  provide  for  rotation  In  Jury 
service,  and  to  insure  at  each  court  tbe 
attendance  of  persons  to  serve  on  Juries, 
and  are  no  part  of  a  regulation  to  secure 
to  parties  Impartial  Juries."  Thisdecislon 
bas  been  approved  and  followed  by  many 
courts  and  text-writers.  In  ThompBon 
on  Trialii  (volume  1,  §  84,  p.  82)  It  Is  said: 

Statutory  pro^istons  respecting  the 
drawing  of  the  panel  are  generally  regard- 
ed aB  directory  merely ;  bo  that  irregulari- 
ties therein,  unless  plainly  operating  to 
the  prejudice  of  tbe  challenging  party, 
form  no  ground  tor  challenging  the  array." 
Sra,  alHo,  anthoritleB  there  cited.  The 
same  principle  Is  annonnced  In  ThompBon 
ft  Merriam  on  Juries,  S  148.  See,  also, 
Colt  v.  Eves,  12  Conn.  242;  Burllngame 
V.  Burllngame.  18  Wis.  299;  State  v. 
Knight.  61  Mo.  378 ;  State  v.  Pitts.  58  Mo. 
656;  State  v.  Maesey,  2  Hill.  (S.  C.)  m. 
And  see  Friery  v.  People.  54  Barb.  819,  886, 
where  the  reasoning  In  Rufe's  Case,  supra. 
Is  quoted  and  approved. 

It  is  not  claimed  that  tbe  defendant  was 
injured  or  prejudiced  In  any  way  by  put- 
ting this  Jury  upon  him.  There  Ir  no  com- 
plaint that  the  Jury  which  tried  him  was 
not  as  fair  and  impartial  as  any  Jury  which 
could  have  been  obtained  in  the  county. 
After  a  long  and  tedious  trial  of  three 
weeks,  there  Is  no  Intimation  In  therecord 
of  any  misconduct!  or  unfaimesa,  of  any 
expression  of  opinion,  or  any  bias  or  preju- 
dice on  the  part  of  any  one  of  the  Jurors 
against  the  accused.  The  law  guaranties 
to  the  defendant  a  speedy  trial  by  a  fair 
and  Impartial  Jury.  If  he  has  had  that, 
why,  It  may  be  asked,  should  the  case  be 
reversed,  and  a  new  trial  ordered,  simply 
because  the  Judge  summoned  the  Jury  to 
attend  four  days  earlier  than  counsel  for 
the  defendant  thought  was  proper?  Why 
should  this  long,  laborious,  and  expensive 
trial  be  gone  over  again  because  the  orig- 
inal panel  sworn  at  the  beginning  of  the 
week  was  not  put  upon  the  prisoner?  If 
there  had  been  any  Irregularity  In  the 
original  panel  pat  upon  him  on  hte  first 
trial,  which  commenced  on  Monday^  and 


the  array  had  been  challenged  for  that 
reason,  and  the  challenge  sustained,  the 
conrt  would  have  had  th6right,even  tbeo, 
to  have  the  sheritr  summon  a  aaffltdent 
panel;  and  some  courts  hold  that  the 
sheriff  may  aommon  the  same  Jurors  who 
were  on  a  prevloos  panel,  to  which  a  chal- 
lenge bad  been  made  and  nstatned,  DBlesB 
tbe  cballeDge  wassustained  on  tbe  Kronnd 
of  fraud.  1  Thorap.  Trials,  S  3B ;  Thotnp. 
&  M.  Juries,  S  147;  Caperton  t.  Nickel,  4 
W.  Va.  178;  State  t.  Degonla.  09  Mo.  4;s5; 
State  V.  McCurry.  68  N.  C.  8S ;  Smitb  v. 
State.  4  Neb.  277.  With  courts  generally, 
as  we  gather  from  the  anthoritlea,  toe 
great  and  controlling  question  la,  did  the 
acensed  have  a  fair  trial  by  an  Impartial 
Jury?  If  so,  the  law  has  been  complied 
with,  and  he  has  no  right  to  eomplaia 
that  his  challenges  were  not  sastaloHL 
In  tbe  case  of  Orissom  t.  State,  8  Tex.  App. 
898,thecunrtBay:  "If  a  defendant  has  beoi 
tried  by  an  Impartial  Jury,  tbe  coartmay 
have  committed  a  hundred  errors  in  tbe 
mere  process  of  impaneling  witbont  anb* 
jectlngtts action  to  revision  upon  appeal.' 
The  supreme  court  of  the  United  States, 
In  tbe  case  of  Railroad  Co.  v.  Herbert,  116 
n.  S.  643,  6  Sup.  Ct.  Rep.  690,  held  tbat  the 
accused  cannot  complain  U  he  is  tried  by 
an  Impartial  Jury.  See,  also,  Hayes  v. 
Missouri,  120  U.  B.  71,  7  Sup.  Ct.  Rep.  S50. 

6.  The  second  groond  taken  In  the  chal- 
lenge was  that  the  court  orderad  tbe  tales 
Jurors,  who  had  been  Bummoned  to  ai^ 
pear  on  Monday  for  the  first  trial,  and 
who  had  not  been  put  npon  the  prisoner, 
to  return  the  next  day.  There  is  do  com- 
plaint that  these  talesmen  were  not  im>p- 
eriy  summoned  In  theflrst  instance.  Hav- 
ing been  properiy  summoned,  and  being 
in  attendance  npon  the  court, Uiejadge.  In 
our  opinion,  had  tbe  right  to  order  them 
to  return  the  next  day,  and  did  not  err  In 
so  doing. 

7.  The  next  ground  taken  In  the  cfaal< 
lenge  Is  that  the  Judge,  during  the  trial, 
when  additional  talesmm  were  needed, 
drew  their  names,  some  of  tliem  from  tbe 
grand  Jury  box,  and  some  of  them  from 
the  petit  Jury  box.  Gtransel  contend  tbat 
tbe  Jndge  bad  no  antboricy  to  draw  the 
tales  Jurors  in  this  manner.  We  do  not 
agree  with  counsel  in  this  view  of  the  law. 
The  act  of  1881.  embodied  In  the  laiter 
part  of  section  8985  of  the  Code,  expressly 
provides  that  "whenever  panris  of  forty- 
eight  Jurors,  or  snccesslTe  panels  of  jurors 
of  any  number,  are  reqalred  by  law  to  be 
made  up  for  tbe  trial  of  any  person  charged 
with  an  offmse  panlshable  by  death  or 
Imprisonment  In  the  pttltentiaiy,  the  pre- 
siding Judge  may.  In  bis  discretion,  draw 
the  tales  Jurors  from  the  Jury-boxes  of  the 
county,  and  order  the  sberiti  to  snmmoa 
tales  Jurors  as  now  provided  by  law.* 
The  uniform  practice  In  the  superior 
courts,  so  far  as  I  know.stnee  the  paBsage 
of  thta  act,  has  been  that  the  Jndge,  when 
a  great  number  of  Jurors  are  required. 
drawB  from  both  boxes.  And  the  statute 
expressly  authorises  this,  tor  it  does  not 
say  that  he  may  draw  from  the  petit  Jury 
box,  or  from  the  grand  Jury  box.  but  from 
the  "Jury-boxes."  And  this  was  a  wise 
provtslon  In  tbe  law,  for  tbe  reason  that 
when  the  names  of  the  talesmen  are  drawn 
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by  the  JndKe  from  The  boxes  It  prevents 
the  Blierlfl  and  hla  ottlcers  from  selecting 
tlie  fiiende  of  the  accused  or  of  the  prose- 
cutor. It  Is  wise,  too,  because  under  the 
law  fortbe  selection  of  jurorsthe  most  ai>- 
rigbt  and  Intelligent  men  are  put  In  the 
gi-and  Jury  box.  If  the  Jndee  were  to  con- 
fine hims^t  to  the  petit  fary  box  in  the 
drawinff,  the  most  tntelUffent  and  upright 
men  in  the  community  might  not  be  called 
opou  to  serve  upon  the  jury  in  criminal  cas- 
es. Onlytwo-flfthsof  thequallfiedjurorain 
tlie  county  can  be  placed  In  the  grand  ]ui7 
box,  and  we  presume  that  when  the  Judge 
drew  five  from  the  grand  Jury  box,  and 
ten  from  the  petit  Jury  box,  he  had  in  view 
this  proportion.  If  the  Judge  had  directed 
the  Bherlfr  to  summon  the  talesmen  with- 
out drawing  them  from  the  box,  the  sber^ 
iff  would  have  bad  the  right,  and  it  would 
have  been  his  duty,  tu  summon  grand  Ju- 
rors and  petitjuroreindlscrlnilnately.  We 
think,  ther^ure,  that  the  Judge  did  not 
err  In  overmllng  the  challenge  upon  this 
ground.  This  dtoposea  of  eil  the  prelimi- 
nary motions  made  before  the  commt^nce- 
ment  of  the  trial  which  were  excepted  to 
peadeste //te,  and  made  gn>unds  lor  new 
trial  In  the  original  and  amended. motion. 

8.  We  now  come  to  the  origlual  motion 
for  a  new  trial,  and,  omitting  for  the  pres- 
ent the  discussion  of  the  usual  grounds 
that  the  verdict  1?  contrary  tu  law,  evl- 
dence.  etc..  we  will  take  up  the  third 
ground  of  the  motion,  which  complnine 
that "  the  court  refused  to  give  In  charge 
to  the  Jury  the  following  written  request 
tu  charge,  being  the  same  request  that 
was  presented  to  the  court  at  the  first 
trial  of  this  case,  and  which  was  then 
given  with  certain  quallAcatlons.  The  de- 
fendant adopted  the  qualiflcatlons  then 
made  by  the  Judge,  ana,  as  qnalifled,  the 
dpfeudant  at  this  trial  requited  the  same 
to  be  given.  All  of  which  the  court  erred 
In  refusing  to  give. "  .Then  follow  16  par- 
agraphs, lettered  from  "a"  to  "n,**  inclu- 
sive, covering  eight  pages  of  printed  mat- 
ter. We  have  carelully  read  uieee  requests 
several  times,  and  we  do  not  think  the 
court  erred  In  refusing  to  give  them  to  the 
Jury.  They  were  long  and  argumentative, 
some  of  them  exceedingly  argumentative* 
and  the  court  for  this  reason  should  have 
declined  to  give  them.  Stripped  of  their 
phraseology,  they  amount  to  this:  That 
the  Jury  should  be  perfectly  Impartial,  and 
without  bias;  staoald  decide  the  case  from 
the  evidence,  and  not  from  rumor  or  pub* 
lie  clamor;  that,  before  they  could  con- 
vict the  prisbner,  the  evidence  mast  show 
him  to  be  guilty  beyond  a  reasonable 
doubt:  and  that  if  any  circumstances 
which  were  claimed  by  the  state  to  be  in- 
criminating were  not  established'  beyond 
a  reasonable  doubt  they  should  be  cast 
aside,  and  nut  considered  In  making  up 
the  verdict.  Outside  of-  the  argument  in 
the  request,  these  are  the  legal  propcwl- 
tlons  In  substance  which  the  court  was 
asked  to  charge  the  Jury.  We  have  read 
the  charge  of  the  court,  and  such  of  the 
defendant's  requests  as  were  given  by  the 
court,  and  we  think  that  all  of  these  prop- 
ositions are  fully  covered  th«*ein.  There 
was,  therefore,  no  error  in  refusine  to  gLye 
them  In  charge  In  the  form  requested. 


9.  The  fifth  and  sixth  grounds  will  be 
considered  together.  They  allege  as  error 
the  refusal  of  the  court  to  allow  defend- 
ant's counsel  to  ask  the  Jurors,  after  they 
wereswom  on  the  voir  d/re,  and  after  hav- 
ing answered  the  four  statutory  questions 
so  as  to  qualify  themselves,  and  alter  the 
Jurors  were  put  on  the  defendant,  any 
questions  wnatever,  especially  certain 
questions  which  the  defendant's  connsd 
proposed  to  ask.  In  order  to  ascertain  tf 
the  jurors  understood  what  was  meant 
by  the  words  "bias"  and  "prejudice,"  and 
what  the  Jurors  meant  when  they  an- 
swereil  that  they  were  perfectly  Impartial 
between  the  state  and  the  accused,  and 
whether  tJiey  did  not  have  a  settled  and 
fixed  opinion  that  the  oefendant  was  guil- 
ty, and  whether  they  did  not  then  enter- 
tain that  opinion.  Counsel  for  the  defend- 
ant Insisted  that,  under  the  constitution 
of  Georgia  and  the  constitution  of  tbe 
United  States,  he  was  entitled  to  a  fair 
trial  by  an  impartial  Jury,  and  had  the 
right  to  ask  other  quesUons  than  "Uiom 
prescribed  by  the  statute  in  order  to  an 
certain  whether  they  had  any  fixed  o]rtn 
ion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, and  contended  that  the  refusal  of 
the  Judge  to  allow  these  questions  to  be 
asked,  or  to  ask  them  himself  when  re- 
quested by  counsel  for  the  d^endant,  de- 
prived the  defendant  of  a  constltnUonal 
right;  the  court  holding  that  It  would 
not  ask  any  question  at  the  request  of  the 
defendant  where  the  juror  had  answered 
tbe  statutory  questions  categorically,  but 
would  only  ask  when  the  answer  of  the 
Juror  should  dlscloee  some  misunderstand- 
ing of  the  statutory  question  naked,  as 
tbe  court  did  in  two  or  three  instances. 
This  court  has  held  steadily,  rince  the  paa- 
Hage  of  the  act  of  1856,  embodied  In  section 
46H2  of  the  Code,  that  counsel  for  the  state 
or  for  the  defendant  cannot  ask  the  Jurors 
upon  the  votr  dire  any  other  question 
than  those  prescribed  by  the  statute.  See 
cases  of  King.  21  Ga.  220,2'^;  Pine.  Id.  227. 
286,  237:  Guilford.  24  Oa.  815;  Monday.  82 
Oa.  672;  Neeblt.  48  Ga.  28»;  Carter.  fi6  Ga. 
467;  Dumas,  68  Ga.  600-;  Cux.  64  Ga.  404; 
Johnson,  65  Ga.  94;  Simmons,  78  Ga.  6U9. 
This  court  baa  almost  as  frequently  held 
that  it  is  tbe  right  and  duty  of  the  trial 
Judge,  when  he  sees  that  a  juror  doea  not 
understand  the  statutory  questions,  to 
explain  them  to  him  in  order  that  he  may 
answer  them  lntelllgently.it  being  always 
left  to  the  discretion  of  the  Judge  whether 
he  will  change  or  vary  the  questions  so 
that  the  jurormlght  tbebetterunderstand 
them.  See  cases  of  Fogarty,  Oa.  460, 
(9, 10,)  5  S.  £.  Bep.  782;  Henry.  38  Ga.  441 ; 
Mitchell,  22  Ga.  212,  232,  238;  and  King,  21 
Ga.  220,  225.  The  judge,  therefore,  did  not 
err  In  refusing  to  allow  counsel  for  the  de- 
fendant to  ask  these  questions  at  the  time 
he  proposed  to  do  so.  Nor  did  be  err  In 
refusing  to  ask  them  himself  at  that  time, 
nor  In  refusing  to  explain  the  meaning  of 
the  words  "prejudice,  ""bias,"  and  "per- 
fectly Impartial,'*  when  he  saw  that  the 
Jurors  understood  the  questions  them- 
selves. But  It  Is  argued  by  counsel  for  the 
defendant  that  Jurors  might  answer  these 
questions  so  as  to  qualify  themselves  as 
Jurors,  and  still  entertain  a  prejudice  or 
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fixed  opinion  aa  to  the  ffullt  ot  the  ac- 
cuBed;  and  that  unless  the  defendant  Is 
allowed  to  ask  additional  qaestions.eo  as 
to  slit  the  mind  ot  the  Juror,  the  Jarur 
miKht  be  accepted  on  the  Jar;  when  total- 
ly unfit  to  serve  by  reaaon  of  having  a 
fixed  opinion  as  to  the  grallt  of  the  ao> 
cused.  We  do  not  see  how  this  can  be  true 
If  a  Juror  lB**uprlffbt  and  InteUlsent, "  aa 
our  law  requires  him  to  be,  before  hie  name 
can  be  placed  in  the  jury-box.  It  seems  to 
ua  that  If  the  atatatory  questions  are  an* 
swered  honestly  andintelUgently ,  the  Jaror 
selected  thereunder  must  be  fair  and  Im- 
partial. Before  he  can  be  accepted  and 
placfMl  upon  the  panel  be  must  swear  that 
he  has  not  formed  and  expressed  any 
opinion  as  to  the  Kuilt  or  Innocence  of  the 
accused  from  havlnK  seen  the  crime  com- 
mitted, or  having  heard  any  of  the  teatl- 
mony  delivered  on  oath.  He  must  swear 
that  he  has  no  prejudice  or  bias  resting 
npon  bis  mind  foror  against  the  aecnsed ; 
that  is,  that  he  Is  not  prejudiced  as  to  the 
case,  and  that  his  mind  Is  nut  Inclined  or 
does  not  lean  towards  or  aKuinst  the  ac- 
cUB«;d,  and  that  he  Is  perfectly  impartial ; 
thnt  Is,  standa  perpendicular  between  the 
state  and  the  accused.  It  appears  to  us 
that  questions  could  not  be  made  more 
iiearcfaing  than  these  In  order  to  determine 
the  state  of  the  Juror's  mind.  But  the 
law  of  Georgia  does  not  stop  there.  If 
counsel  for  the  state  or  for  the  accused  Is 
diSBBtlsfled  with  the  answer  ot  the  Juror, 
he  has  the  right,  under  our  Code,  (section 
4682,)  to  put  the  Juror  npon  the  court  aa  a 
trier,  and  to  show  by  evidence  that  the  an- 
swers, or  any  of  them,  of  the  Jurors,  are 
untrue.  The  Judge  acting  as  a  trier  la  not 
confined  to  the  statutory  qaestlons,  but 
In  order  to  test  the  Juror's  quallflcatloa 
may  ask  him  any  questlou  except  such 
as  will  tend  to  Inculpate  or  disgrace  him. 
As  early  as  the  case  of  Copenhaven  v. 
State,  14  Oa.  23,  this  court  said.  (page26:) 
"The  triers,  also,  may  examine  the  Jury- 
man challenged  upon  his  voir  dire,  as  to 
the  leaning  of  his  aHectlons,  or  whether  he 
has  given  his  opinion  bdtor^and,  and 
ask  all  other  questions  which  may  enable 
them  to  test  bla  Impartiality,  provided 
they  do  not  Interrogate  Mm  as  to  facts 
and  circumstances  which  tend  to  his  infa- 
my or  disgrace. "  As  far  as  we  know,  this 
has  been  the  practice  In  courts  of  this 
state  from  that  time  to  this.  So  we  think 
the  machinery  employed  by  the  state,  for 
the  purpose  ot  procuring  fair  and  impar- 
tial Juries  totry  accused  persona, Is  ample; 
and  we  think  also  that  the  if^elature  had 
the  power  to  prescribe  what  questions 
should  be  asked  Jurorsnpon  their  volrdlre, 
and  to  prescribe  that  when  these  questions 
were  anwered  properly  the  Juror  should 
be  primH  ikde  competent  to  try  the  ease, 
anrl  that  no  other  queatlons  should  be 
asked  them  by  counsel  tor  the  state  or  the 
defeudaut  than  those  prescribed,  especial- 
ly when  the  same  act  declares  that  if 
either  party  Is  dissatisfied  the  Juror  may 
be  put  upon  the  court  as  a  trier.  The 
mistake  counsel  for  the  defendant  made 
was  In  requesting  to  ask,  or  that  the 
court  ask,  these  questions  at  the  wrong 
time.  If  he  bad  objected  to  the  Jurors  put 
upon  the  court  aa  a  trier,  donbtleas  the 


court,  as  a  trier,  would  have  aeked  any 
proper  question  to  test  the  Juror  aa  to  his 
qualification,  but  as  this  was  not  done, 
and  he  proposed  to  ask  the  questions  at 
the  wrong  time,  he  cannot  now  complain 
that  the  court  refused  to  grant  his  request 
But  It  is  urged  by  connsel  for  the  defend- 
ant that  the  putting  ot  a  Juror  upon  the 
court  as  a  trier  Is  a  harsh  proceeding,  as 
It  Is  an  effort  to  convict  a  Juror  of  false 
swearing,  and  on  auch  an  Issue  the  Juror 
could  not  be  compelled  to  swear  against 
himself;  that  the  putting  of  tbe  Juror 
upon  the  court  as  a  trier  Is  calculated  to 
prejudice  the  Juror  against  the  defendant; 
and  that  only  In  a  few  Instances  will  the 
defendant  be  prepared  to  prove  that  the 
Juror  had  a  fixed  and  settled  opinion.  We 
think  the  learned  connwl  is  somewhat  in- 
conalatent  In  this  position.  In  fals  motloD 
to  change  the  venue  he  offered  to  prove 
that  all  the  Jurors  in  the  eonnty  were  dis- 
qualified by  reaaon  of  having  fixed  and 
nettled  opinions  as  to  the  guilt  of  the  ac- 
cused; but  on  this  branch  of  tbe  case  he 
contends  that  this  could  not  be  proved  in 
the  case  otthe  Jurors  put  upon  him.  It 
aeems  to  us  that  it  he  was  prepared  before 
the  commencement  ot  tbe  trial  to  prove 
that  every  Juror  in  the  county  was  dis- 
qnallfiod,  he  certainly  conld  have  proved 
that  the  limited  numberof  Jurors  put  upon 
him  were  disqualified.  Whether  this  Is  so 
or  not, this  Is  the  mode  established  bylaw 
tor  proving  the  disqualification  of  Jaron 
In  criminal  cases,  and  we  think  the  leglif- 
lature  had  full  power  to  prescribe  tbe 
manner  In  which  their  quallDcatlon  should 
be  tested,  and  It  baa  been  so  ruled  In  Kale 
V.  State,  supra.  We  think,  therefore,  the 
court  was  right  in  refusing  to  allow  tbe 
defendant's  counsel  to  propound  the  ques- 
tions at  the  time  he  asked  to  do  so,  and 
did  not  err  in  refusing  himselt  to  propound 
them  at  that  time,  and  that  he  was  tight 
In  holding  that  this  section  of  the  Code, 
prescribing  what  questions  should  be  pro- 
pounded, was  not  in  violation  ot  tbe  con* 
atltutlon  of  Georgia,  or  tbe  constitution 
of  the  United  States.  Blackman  v.  8tat^ 
supra. 

10.  The  seventh  ground  of  the  motion 
complains  that  the  court  erred  In  refuslns 
to  explain,  at  the  request  of  the  defendant, 
to  the  first  and  second  panel  ut  Jurors,  tbe 
proper  and  legal  meaning  of  tbe  words 
'bias** and  "prejudice, "and  the  meaning 
of  the  expression  "perfectly  impartial, 
and  in  refusing  to  say  to  aald  panels  that 
If  they  entertained  a  fixed  .and  settled 
opinion  as  to  the  guilt  or  Innocence  ot  tbt 
defendant,  and  still  entertained  that  opin- 
ion, no  matter  whether  founded  upon 
newspaper  reports,  mmora,  or  hearsay, 
this  was  pr^udglng  ttaecaae.  This  conrt 
has  frequently  held  that  It  la  -witbln  tbe 
discretion  or  Judgment  ot  the  trial  JadRe 
to  make  these  explanations  or  not.  While 
It  la  the  privilege  of  the  trial  Judge  to  in- 
form the  Jury  of  the  meaning  of  these 
worda,  yet,  if  he  should  fall  to  do  it.  it 
would  not  be  error.  The  Judge  Is  In  a  po- 
sitdon  to  determine  for  himselt,  when  each 
panel  Is  put  npon  the  prisoner,  whether 
the  Jurors  thmetn  are  sufDclaitly  IntelU- 
gent  to  understand  the  questlona  pro- 
pounded to  tbem.   He  Is  graerally  ae* 
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qnalntAd  with  the  Inron  In  talfl  circuit. 
One  or  two  panels  may  be  composed  of 
very  Intelligent  men,  and  It  wonld  be  asfr 
less  labor  on  tbe  part  of  the  JndKe  to  ex- 
plain tbeee  qaeetlons.  Other  panels  mlsht 
not  be  so  Intelligent,  and  the  Judge,  ob- 
aerrlTig  this,  doubtless  wonld  make  the 
proper  explttnatlon;  and  In  the  present 
case  this  may  be  tbe  reason  why  the  jadse 
declined  to  make  explanations  to  the  first 
twu  panels,  and  did  make  them  to  the 
others. 

11.  Tbe  amended  motloDconslstsofroaiw 
teen  groonds,  the  first  two  of  which  have 
alrealdy  been  dlscnssed.  The  third  ground 
complains  that  the  court  erred  In  admit- 
tlnff  the  testimony  of  Barron  and  Ayres, 
tbe  objection  to  their  testimony  being  that 
they  had  been  members  of  the  Jury  that 
tried  the  ease  before,  and  that  thetr  exam* 
iniation  of  the  drawers.  In  regard  to  which 
they  testified,  was  while  they  wots  dlft* 
charging  their  dntlee  as  Jurors,  attnr  th^ 
bad  repaired  to  tbe  Jury-room  and  were 
making  up  thetr  verdict,  and  must  neces- 
eartlyhnve  been  In  conncctloa  with  the 
other  testimony  introduced  in  the  case, 
and  that  It  was  Impoeslble  for  these  wit- 
nesses to  say  what  effect  the  other  testi- 
mony In  tbe  case  had  In  causing  their 
minds  to  reach  the  conclusion  that  they 
saw  the  print  of  a  hand.  This  exception  is 
not  well  taken.  Tbe  objection  made  is 
more  against  the  weight  of  the  testimony 
than  against  its  admlsslbtllty.  The  objec- 
tion might  have  been  a  good  aixument  to 
the  jDiy,  and  they  might  have  been  urged 
to  attadi  little  or  no  weight  to  it,  but  It 
Is  not  a  sound  argument  against  its  ad- 
missibility. Besides,  it  apiwars  from  the 
testimony  of  these  witnesses,  attached  to 
this  ground  of  the  motion,  that  they  did 
not  come  totheconclnslon  that  It  was  tlie 
print  of  a  hand  upon  the  drawers  from 
any  other  evidence  than  the  drawers 
tbenutives.  Tbey  say  that  they  saw  tbe 
bloody  print  of  a  hand  when  the  drawers 
were  exhibited  at  the  first  trial  to  the 
Jury,  of  which  tbey  were  members,  and 
that  tbe  Impression  of  a  hand  was  still  on 
them  at  the  last  trial.  We  know  of  no 
law  or  reason  which  would  prevent  a  per- 
son who  had  served  upon  the  lory  on  a 
previous  trial  of  the  case  from  testifying 
as  to  articles,  blood-stains,  etc.,  which 
were  exhibited  to  talm  at  that  time. 

12.  The  fourth  amended  ground  of  the 
motion  for  a  new  trial  allies  as  error  the 
admission  by  the  court,  over  the  defend- 
ant's objection,  of  the  testimony  of  Bird- 
song,  the  jailer  In  charge  of  the  defendant, 
who  testified  that  he  overheard  the  defend- 
ant, while  confined  In  his  cdll.say :  "Lord, 
have  mercy  upon  me  for  what  I  have  done. 
Tbe  only  thing  I  r^refc  Is  killing  my 
father.**  Blnlsong  further  testified  that 
tills  was  all  he  beard ;  that  he  could  not 
say  be  heard  all  that  Woolfolk  said;  that 
be  might  have  said  something  else  before 
fae  got  there.  There  are  three  objections 
made  to  the  admissibility  of  this  tsstt- 
mony:  (1)  That  the  witness  did  not 
hear  all  that  Woolfolk  said  on  this  occa- 
sion; that,  as  he  heard  only  a  part  of  wbat 
was  said,  it  was  Inadmissible,  for  11  the 
witness  had  heard  all  that  he  did  say  It 
mlffht  have  changed  materially  tbe  mean- 


ing of  the  part  the  witness  said  he  heard. 
(2)  That,  as  Blrdsong  was  the  Jailer  In 
charge  of  tbe  defendant,  it  was  agalint 
the  policy  of  tlie  law  that  each  testimony 
on  the  part  of  the  Jailer  should  here* 
ceived.  (S)  That  It  was  against  the  pol* 
Icy  of  the  law  that  wbat  a  man  should 
utter  In  prayer  to  his  Maker  should  be 
used  in  evidence  against  him.  The  general 
rule  of  law  Is  that,  where  the  state  puts 
In  part  of  the  confessions  of  tbe  accused, 
the  accused  has  the  right  to  put  tbe  whole 
of  it  In  erldence;  and  therefore,  undw 
this  rule,  if  Blrdsong  had  heard  the  prls* 
oner  say  anything  more  upon  that  occa- 
sion, It  wonld  have  been  the  duty  of  the 
court  to  admit  It  In  evidence.  But  he 
says  that  he  repeated  all  that  he  heard, 
and  did  not  know  whether  Woolfolk  had 
said  anything  more  or  not  before  he  got 
tliore;  uat  he  did  not  hear  it.  If  there 
was  nothing  said,  or  if  he  heard  notblns 
said,  besides  tbe  language  testified  to,  <n 
course  it  was  Imposnble  tor  him  to  testis 
to  It.  In  the  case  of  Westmoreland  v. 
State,  45  Oa.  226.  It  was  held :  "  That  a  wit- 
ness did  not  hear  all  of  a  conversation  of 
defendant  about  which  he  Is  called  to  tes- 
tify la  no  ground  of  objection  to  bis  stat- 
ing so  much  of  it  as  he  did  hear. "  In  the 
case  of  Loyd  v.  State.  Id.  A7,  one  of  the 
grounds  of  the  motion  for  a  new  trial  was 
that  the  court  erred  In  not  ruling  out 
Murphy's  statement  of  a  conversation  of 
which  he  heard  a  part.  While  the  court 
did  not  pass  upon  this  ground  specially. 
It  refused  to  grant  a  new  trial,  holding. 
In  effect,  that  there  was  no  error  In  tbe  ao- 
mlsaioa  of  this  testlmdny,  which  was 
material  and  Incrimlnatlog,  and  doubt- 
lees  affected  the  verdict.  In  the  case  of 
State  V.  Covington,  2  Bailey,  669,  it  was 
held  that  "the  rule  that  all  of  a  party's 
declarations  or  admissions  must  be  taken 
together  does  not  exclude  evidence  of  a 
eonversatlon  overheard  between  himself 
and  another  person,  although  the  witness 
did  not  hear  tbe  whole  of  tbe  conversa- 
tion. All  that  was  beard  most  be  stated, 
bnt  that  which  was  beard  is  not  to  be 
excluded  because  more  might  have  been 
said  on  tbe  same  subject  which  was  not 
heard ;  and  the  rule  applies  equally  where 
the  party  is  Indicted  for  a  capital  felony 
as  In  the  trial  of  a  kAvU  action.  **  The  ease 
of  People  T.  OelabMt,  89  Cal.  664,  rellsd  on 
by  counsel  for  the  defendant,  was  a  case 
where  more  was  said  than  what  the  wit* 
ness  testified  to.  The  prisoner  In  that 
case  was  a  Spaniard,  and  spoke  broken 
English.  Tbe  witness  said  he  understood 
a  very  llttte  Spanish,  but  did  not  under- 
stand all  that  ddendant  said  In  Spanish ; 
and  It  was  shown  that  he  did  not,  or 
could  not,  testify  to  all  that  the  prisoner 
said,  because  of  his  inability  to  understand 
the  prisoner's  language.  In  this  case  Blrd- 
song testified  to  all  that  he  heard  thepris- 
oner  say,  and  there  Is  no  evidence  what* 
ever  that  tbe  prisoner  said  any  more. 
Thwe  la  nothing  In  the  second  objection. 
Tbe  law  does  not  disqualify  a  Jailer  from 
testifying  as  to  the  voluntary  acts  or  con- 
fessions of  prisoners  under  bis  charge. 
Whart.  Crim.  Ev.  S  672,  and  cases  cited. 
We  have  given  the  third  objection  much 
refiectlon,  and,  as  far  as  we  can  ascertain. 
Digitized  by  VjOOglC 
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thlB  iB  tbe  first  case  in  the  Judicial  blstory 
of  England  or  the  United  States  In  which 
the  same  qnestlun  has  arisen.  Alter  ma- 
ture consideration,  we  have  arrived  at 

the  conclnBlon  that  It  is  not  ajcainst  pub- 
lic policy  to  allow  a  prayer  of  a  prisoner, 
which  Inculpates  him,  to  be  glv^en  In  evi- 
dence. If  this  had  been  a  confession  to  a 
priest  or  clergyman.  Instead  of  to  God. 
under  the  law  of  Enj^lanU  and  of  a  major- 
ity of  the  states  of  this  country,  it  would 
have  been  admlBidble.  "Though  the  law 
of  England  encourages  the  penitent  to 
confess  hfs  sins 'for  the  unburthening  of 
bis  conscience, and  to  receiveaplrltual  con- 
solation and  ease  of  mind,*  yet  the  minis- 
ter to  whom  the  confession  Is  made  is 
merely  excused  ^om  presenting  the  offend- 
er to  the  clvU  magistracy.  *  In  all 
other  respects  he  la  left  to  the  full  opera- 
tion of  tbe  rules  of  common  law,  by  which 
be  is  bound  to  testify  In  snch  cases  as  any 
other  person  when  duly  summoned. "  1 
Oreenl.  Ev.  S  247.  See  Hageman  on  Priv- 
ileged Communications,  where  this  ques- 
tion is  discussed  and  many  cases  cited ; 
also,  1  Whart.  Ev.  {  696  et  seq. ;  Tayl.  Ev. 
787.  And,  under  our  Code,  (section  S7M,) 
tbe  tact  that  a  confession  Is  made  under  a 
spiritual  exhortation  does  not  exclude  It. 
Under  the  law,  communications  between 
husband  and  wife  and  attorney  and  client 
are  privileged,  and  neither  the  husband 
nor  the  wife  can  be  compelled  to  testify  to 
such  communications,  nor  can  an  attor- 
ney be  compelled  to  testify  to  anything  his 
client  says  about  his  case;  yet  It  has  been 
frequently  held  tbat  it  a  third  person  over^ 
hears  the  privileged  communication  he 
can  be  compelled  to  testify  as  to  what  he 
heard.  People  v.  Barker,  (Mich.)  27  N.  W. 
Rep.  539;  Ooddard  v.  Gardner,  28  Conn. 
17i;  State  v.  Center,  W  Vt.  878;  Hoy  v. 
Morris,  18  Gray,  519;  Com.  v.  Griffln,  110 
Mass.  181,  where  it  was  held  that  a  pri- 
vate conversation  between  husband  and 
wife,  who  thought  that  bo  one  overheard 
them,  may  be  testified  to  by  a  concealed 
llsteuer.  Analogizing  the  case  under  con- 
sideration to  these  cases,  we  think  the 
evt4lence  was  admissible.  Though  no  direct 
quPHtlon  upon  It  waa  made,  a  prayer  offered 
by  tbe  prisoner  In  Jail,  and  overheard,  wus 
In  evidence  and  considered  by  thlf*  court  in 
the  case  of  Betts  v.  State,  66  Ga.  508, 516. 

13.  Another  point  made  In  this  ground 
of  the  motion  la  that  tbe  court  erred  in  re- 
fusing to  allow  the  defendant  to  prove  by 
thejaller  other  prayers  made  by  the  prison- 
er on  different  occasions.  In  which  he  prayed 
God  to  forgive  those  who  bad  unjustly  ac- 
cused him.  There  was  no  error  in  exclud- 
ing this  evidence.  The  rule  Is  to  admit  In- 
culpatory declarations  or  confessions,  and 
to  exclude  those  which  are  exculpatory, 
when  disconnected  therewith. 

14.  Tbe  fifth  amended  ground  alleges 
that  the  court  erred  In  admitting  the  tes- 
timony of  Blrdsong,  the  jailer,  that  on 
one  occasion,  when  Woolfolk  was  reading 
a  paper,  he  (Blrdsong)  asked  him,  **  Who 
will  get  tbe  property?**  and  that  Wool- 
folk  replied:  "It  Is  not  worth  while  to 
mention  tbat.  My  sisters  will  get  the 
property.  When  the  proper  time  comes,  I 
will  settle  tbat  question."  We  think  the 
court  shontd  have  excluded  this  testimo- 
ny, because  it  was  immaterial  and  irrele- 


vant. We  cannot  see  that  It  had  any 
bearing  on  the  issue  in  thecase.  lilt  meant 
anything  at  all,  it  meant  simply  tbat  at 
the  proper  time  tbe  priscmerwonld  nUn- 
qulsh  bis  right  in  the  property  to  his  sis- 
ters. As  we  cannot  see  that  the  prisoner 
was  Injured  by  its  admission,  we  will  not 
reverse  tbe  case  upon  that  ground  alone. 

15.  The  sixth  amended  ground  allies 
that  "Anderson  James,  (colored.)  a  wit- 
ness Introduced  by  the  state,and  who  lived 
on  the  Woolfolk  place,  had  denied  giving 
to  Augustus  Trippe  (colored)  a  full  state- 
ment as  to  how  the  fcllilng  was  done,  and 
amongst  other  things  had  denied  aaylng 
that  Pearl  Woolfolk  came  very  near  escap- 
ing them  by  running  under  the  bed.  The 
defendant  asked  permission  of  the  court 
to  show  by  Judge  Robert  P.  Trippe  tbat 
Augustus  Trippe  had  said  to  him  tbat  be 
beard  Anderson  James  give  a  mlnnte  ac- 
count of  bow  the  killing  took  place,  and 
that  Pearl  Wooifolk  came  very  near  escap- 
ing from  them  by  running  under  tbe  bed, 
and  offered  to  prove  by  Judge  Trippe  that 
the  said  Augustus  had  become  so  fright- 
ened tbat  be  denied  even  to  Judge  Trippe 
tbat  he  had  ever  made  this  statement. 
This  evidence  was  otTered  tbat  the  jnry 
might  draw  the  Inference  that  the  wttnesa 
was  frightened.  The  court  refased  to  al- 
low this  testimony.  Thedetendant's  coun- 
sel then  offered  to  prove  that  Augustus 
Trippe  had  become  frightened  and  had  de- 
nied knowing  anything  about  the  case, 
when  he  knew  most  material  evidence  for 
defendant,  without  stating  to  tbe  jury 
what  Augustus  Trippe  had  said  to  Judge 
Trippe,  but  simply  to  prove  that  be  had 
said  something  in  connection  with  the 
case  to  Judge  Trippe,  and  bad  been  so 
frightened  by  outside  pressure  as  to  deny 
that  he  had  even  said  anything  to  Judge 
Trippe.  The  court  also  refused  to  allow 
this  testimony."  There  was  no  error  In 
reusing  this  testimony.  The  statement 
of  It  is  sufficient  to  show  that  It  was  Inad- 
missible. It  was  an  effort  to  pnt  before 
the  Jury  that  Judge  Trippe  had  heard  Au- 
gutitus  Trippe  say  that  he  (Augnstus)  had 
heard  Anderson  James  say  something  in- 
dicating that  he  (Anderson  James)  knew 
more  about  the  klUlng  than  be  waa  will- 
ing to  tell. 

16.  The  seventh  amended  ground  al- 
leges, in  substance,  that  Nancy  Bird  testi- 
fied tbat  she  saw  a  barefooted  negro  talk 
with  Green  Lockett  on  the  night  of  the 
killing,  and  that  Mr.  Ross  had  testified 
that  on  Monday  morning  utter  the  killing 
a  barefooted  n^ro  was  seen  by  him  11 
miles  from  Hie  Woolfolk  place:  tbat  the 
negro  was  astranger  In  tben^ghborfaood, 
and  that  he  worked  for  him  half  a  day, 
and  left:  that  about  a  month  afterwards 
this  negro  was  arrested  by  Kltchenti,  the 
sheriff  of  Cherokee  county,  and  said  his 
name  was  Du  Bose;  that  the  negro  was 
then  in  court,  and  was  a  madman  or  luna- 
tic. The  defendant  offered  to  show  by 
Kitchens  that  when  this  negro wasarjest- 
ed,  176  miles  from  the  Woolfolk  place,  and 
was  charged  with  being  an  escaped  con- 
vict, he  replied,  "How  could  be  be  an  es- 
caped convict  when  he  was  on  the  Wool- 
folk  place  the  nigbt  the  nine  were  killed?" 
and  mentioned  Green  Lockett.  and  said 
that  he  had  hld[j;^$^«^lieAD@^te  Place, 
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and  that  a  De^ro  woman  named  Ann  had 
trought  him  his  breakfast.  The  -wite  of 
Andernon  James  was  nanj(>d  Ann.  This 
tenttmony  was  oflered  to  Identify  Dn  Buse 
as  the  nuknown  barefooted  negro  who, 
according  to  the  testimony  of  Nancy  Bird, 
had  a  conversation  with  Oreen  Lockett 
on  the  night  of  the  killing.  The  conrt 
properly  rejected  this  testimony.  It  was 
so  clearly  Inadmissible  that  we  deem  It 
nnneceskary  to  dlscass  It. 

17.  The  eighth  amoided  ground  allwea 
that  dorlDg  the  pn^eas  of  the  Uiai  Hiw 
Saltle  WooUolk  and  Mm.  Reese  had  te«tl< 
fled  as  to  the  feeling  of  the  defendant  to- 
wards his  step-mother,  and  that  be  had 
■aid.  Id  snbstauce,  that  she  was  the  mean- 
eat  woman  In  the  world,  the  damndest 
meanest  woman  In  the  world,  and  that 
he  hated  her.  The  defendant  moved  to 
rule  ont  this  testimony,  on  the  ground 
that  he  was  now  on  trial  for  the  murder 
of  his  father,  and  it  was  not  admissible  to 
give  in  evidenee  his  feeling  towards  Mrs. 
Woolfolk.  The  conrt  refused  to  rule  ont 
the  testimony,  holding  that ''the  motive 
wlilch  induced  the  defendant  to  kill  any 
one  of  the  family  might  very  well  be 
helA  to  have  lndn»d  talm  to  kill  the  oth- 
ers. **  We  think  the  conrt  waa  clearly  right 
in  this  ruling. 

18.  The  ninth  and  tenth  amended 
grounds  complain  that  the  court  refused 
to  allow  the  defendant  to  prove  certain 
acts  and  declarations  of  John  Jetl.  These 
arts  and  declaratfons  were  that  when 
Walker,  a  week  after  the  killing,  was 
crose-qaeetlonlng  John  Jeff,  the  latter  be- 
came excited,  and  wanted  to  get  away, 
stating  two  or  three  times  that  he  had  to 
look  after  the  feeding  of  the  chickens.  The 
court  also  refused  to  allow  the  defendant 
to  prove  what  Jeff  had  said  about  the 
tracks,  and  about  the  axe,  and  where  he 
was  on  the  night  of  the  killing;  that  he 
«a1d  n  be  had  seen  Tom  Woolfolk  with  an 
axe  on  Friday  evening  he  would  have 
gone  right  straight  and  told  bis  lather 
about  having  seen  him  with  the  axe;  and 
that  JeR  had  made  various  contradictory 
atatementsasto  where  he  was  on  the  nlgbt 
of  the  killing.  Tbls  testimony.  It  Is  pre- 
•nmed)  was  offered  to  meet  the  decision  of 
this  case  in  regard  to  the  admissibility  of 
Pennington's  testimony  when  the  case 
was  here  before.  We  do  not  think  It  was 
admissible.  We  said,  In  regard  to  the  ad' 
mlssibllity  of  Pennington's  testimony, 
that  "a  single  Isolated  threat  of  a  third 
party,  unconnected  with  any  other  act  or 
dnrnmstance  of  thekUllng.ls  Inadmissible. 
While  evidence  tending  to  Show  that  an- 
other party  might  have  committed  the 
crime  would  be  admissible,  before  such 
testimony  could  be  received  there  must  be 
snch  proof  of  connection  with  It,  such  a 
train  ol  facts  and  circumstances,  as  tend 
deariy  to  point  out  some  one  besides  the 
prlB<nisr  as  the  guilty  party.  Remote  acts, 
disconnected,  and  outside  the  crime  Itself, 
cannot  be  separately  proved  for  such  a 
purpose. "  81  Ga.  565,  8  8.  E.  Bep.  7S0.  We 
do  not  think  that  the  testimony  set  out 
III  these  two  grounds,  taken  together  with 
Pennington's  testimony,  was  suffldoit  to 
connect  Jeff  with  the  killing.  Tbe  acts  and 
dsdarattons  aoagbt  to  bepnived  ocenrred 
some  time  after  thu  killing.  There  Is  noth- 


ing in  any  of  them  to  indicate  that  Jeff 
was  connected  with  the  killing,  and  the 
court  did  not  err  in  rejecting  the  testimo- 
ny. This  testimony  being  rejected,  the  ad- 
mission of  Jeff  made  to  Pennington,  the 
rejection  of  which  Is  complained  of  In  the 
eleventh  ground,  stands  exactly  where  It 
stood  when  the  case  was  here  before,  and 
we  see  no  reason  to  change  our  ruling  up- 
on this  point. 

19.  The  twelfth  ground  complains  that 
the  conrt  refused  to  allow  the  defendant 
to  ask  on  tbe  cross^amlnation  of  Bone 
Davis  certain  qnestlona  which  conned 
stated  he  proposed  to  ask  tor  the  purpose 
of  showing  that  the  witness  was  craxy. 
The  snbstauce  of  these  questions  was 
whether  the  witness  did  not  Imagine  that 
some  one  was  trying  to  do  him  harm,  and 
whether  hedid  not  Imagine  that  he  traced 
acart  running  npthe  branch,  and  whether 
he  was  not  down  In  the  woods  when  the 
neighbors  came  and  trted  to  get  him 
away,  and  he  refused  tu  go,  and  tried  to 
point  out  the  curt  tracks  In  th«  branch ; 
also  whether  It  was  true  that  some  time 
In  March  he  went  into  tbe  woods  with  his 
pistol,  and  that  tbe  neighbors  had  been 
sent  for  upon  the  ground  that  he  woe 
craiy.  and  whetlm'  he  did  not  Insist  that 
somebody  was  trying  to  do  him  great 
harm,  and  undertake  to  show  tracks  of  a- 
cart,  etc. ;  whether  he  was  laboring  under 
tbe  Impression  that  his  own  mother  was 
trying  to  Injnm  him,  and  trying  to  create 
a  separation  between  himself  and  his  wife; 
whether  hedld  not  drive  his  mother  away 
fnim  his  house  with  a  pistol ;  whether  he 
did  not  get  up  in  the  morning  and  Imagine 
be  saw  tracks  all  around  his  house;  and 
whether  he  did  not  become  -violent,  and 
take  oat  his  pistol  and  threaten  to  shoot 
to  tbe  east  and  the  west;  whether  he  did 
not  say  that  bis  mother  should  not  come 
back  to  his  honee,  and  if  sbb  did  come  he 
would  pnt  ber  in  Jail ;  whether  his  lather 
was  not  Insane,  etc.  While  a  party  has 
a  right  to  thoroughly  cross-examine  a 
wttnesscalled  against  him, this  rlgbtmust 
end  at  some  time.  We  have  examined  the 
record  as  to  the  cross^amtnation  of  this 
witness,  and  find  it  to  have  been  thorough 
and  sifting.  Many  qnestionB  were  asked 
and  answered  upon  the  line  Indicated  tn 
this  ground  of  the  motion,  and  some  of 
tbe  questions  set  out  In  this  ground  were 
asked  and  answered.  While,  perhaps.  It 
would  have  been  more  satisfactory  to  the 
defendant's  counsel  for  tbe  court  to  have 
allowed  tbe  examination  to  continue  on 
this  line,  yet,  11  it  was  error  at  all  to  limit 
the  examination,  It  was  not  a  sofflclnit 
error  to  require  the  grant  of  a  new  trial, 
especially  when  defendant's  counsel,  as 
appears  from  the  record,  had  Introduced 
testimony  as  to  tbe  same  things  which 
he  proposed  to  prove  by  this  witness. 

ao.  The  thirteenth  amended  gfround  al- 
legee  that  the  court  erred  In  permitting 
the  state  to  put  in  evidence,  over  objection 
of  defendant,  a  certain  pair  of  socks  whlcli 
had  been  found  in  the  Woolfolk  well  about 
two  weeks  after  the  killing,  one  witness 
testifying  to  their  Identity.  The  objection 
to  this  testimony  was  that  there  was  no 
sufficient  identiflcatton  of  tJiesocks  offered 
In  evidence.  This  was  a  question  for  tiie 
Jury,  and  might  be  safely  left  to  than. 
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21.  Thefonrteenth amended  ^onndcom- 
plalDB  that  tha  coart  erred  In  refusing  to 
admit  the  testimony  of  McKay  and  Mrs. 
Cowen.  Mrs.  Cowen  testified  that  she 
was  at  her  father's  bouse  when  the  news 
came  that  Geonce  Caldwtil  bad  broken 
out  of  Jatl,  and  that  she  got  ap  In  the 
night  to  get  some  water  for  her  baby, 
and  dropped  the  dipper  Into  the  backet, 
and  that  this  caused  her  father  to  Jump 
ap  suddenly,  very  much  frightened.  The 
defendant  then  offered  to  prove  by  Mrs. 
Cowen  what  her  father  said,  to>wlt,  that 
since  he  had  pnt  Qeorge  Caldwell  in  Jail 
the  chnrch  had  presented  it  long  petition 
that  Caldwdl  be  tamed  out,  wnleb  re- 

Snest  he  had  refaeed  to  comply  with,  and 
lat  he  was  Terr. uneasy  and  apprehen- 
sive  for  fear  Calawell  and  his  folks  or 
friends  would  do  him  some  inlury.  This 
evidence  was  offered  as  Mr.  Woolfolk's  ex- 
planation of  his  fright.  The  defendant  al- 
so offered  to  prove  by  McKay  that  Mr. 
'Woolfolk,the  deceased,  bad  expressed  coq- 
•Iderabie  apprehension  of  danger  from  the 
negroes  on  bis  place,  and  had  said  that  he 
was  afraid  George  Caldwell  might  not  be 
kept  in  the  penitentiary  long  enongh,  and 
that  he  would  get  out  and  do  him  some 
serious  Injury.  There  was  no  error  In  re- 
fusing to  admit  this  testimony.  It  was 
Immaterial  and  Irretevant,  and  would  shed 
no  light  upon  the  realqoeetton  In  tbeease, 
—as  to  who  WAS  the  perpetrator  of  the 
crime.  We  have  shown  that  it  was  Inad- 
missible to  prove  the  threats  of  Jeff.  81 
Oa.  551,  8  S.  E.  Rep.  724,  supra.  If  these 
threats  were  not  admissible  tor  want  of 
proper  evidence  to  connect  Jelf  with  the 
crime,  certalnl;  the  fright  of  an  old  man, 
suddenly  awakened  by  the  dropping  of  a 
dtpper  in  a  bucket,  and  his  apprehension 
of  Injury  from  a  person  he  had  prosecuted 
and  sent  to  the  penitentiary,  conid  not  be 
admissible.  When  the casewasherebefore, 
we  held  that  **  declarations  made  by  one  of 
the  persons  killed  to  her  father  nearly  a 
week  before  the  killing,  as  to  her  tear  that 
her  life  was  In  danger  from  the  defendant, 
and  that  from  the  way  he  treated  her  she 
expected  to  be  killed,  were  inadmissible." 
81  Ga.  652,  668,  8  S.  £.  Rep.  724.  Still  lees 
would  apprehensions  as  to  a  person  other 
than  the  defendant,  not  connected  by 
other  evidence  with  the  crime,  be  admlsnl- 
ble.  It  may  have  been  the  theory  of  the 
defendant  that  bis  father  and  his  family 
were  killed  by  the  negroes  on  the  place, 
bnt  it  has  been  his  misfortune  that  he  has 
been  nnable  to  show  It,  or  by  any  proper 
evidence  connect  any  oi  them  with  the  klU- 
tng. 

22.  The  only  mmalnlng  question  Is  pre- 
sented  by  the  first  and  second  grounds  of 
the  original  motion  for  a  new  trial,  which 
complain  in  substance  that  the  Jury  found 
contrary  to  law  and  the  evidence.  The 
evidence  sent  up  In  the  record  Is  contained 
Inabout  1,100  pages  of  printedmatter.  We 
have  gone  over  this  testimony,  and  have 
carefully  read  every  material  part  of  It, 
and  have  an  abstract  made  of  all  the  ma- 
terial portions,  and,  after  a  careful  consid' 
eration  thereof,  we  think  there  was  evi- 
deuce  sufficient  to  authorise  the  Jury  to 
find  the  defendant  guilty.  Two  Juries  hav- 
ing found  Uie  same  verdict,  and  the  able 


and  learned  Judge  who  pncdded  at  tbe 
trial  being  satisfied  with  tfa^r  finding,  we 
do  not  fed  authorised  to  dlatarb  tt.  Judg- 
ment affirmed. 


ALUBN       WlLIONOTON  ft  W.  B.GO. 

For  majority  opinion,  see  ante,  676. 

AvBBT,  J.,  [coDCurrla/f.)  Adhering  to  a 
course  of  CMtlon  adopted,  perbajie  with- 
out sufficient  reason,  I  did  not  sit  on  tbe 
argument  of  this  case  because  I  had  tried 
It  In  the  superior  court;  but,  as  thm  otk- 
er  members  of  the  court  have  concorred  In 
the  opinion  filed  by  the  chid  Justice,  I  fed 
that  It  Is  not  only  my  privilege,  bnt  my 
duty,  to  express  my  concurrence  in  the 
conclusion  of  the  court,  especially  when  it 
rests  upon  the  broad  ground  that  tbe  ex- 
ception on  which  the  ddendant  compaoy 
relies  In  support  of  tbe  petitlun,  if  taken 
In  apt  time,  and  In  the  prescribed  mode, 
does  not  entitle  It  to  a  rehearing,  because 
there  was  no  error  In  the  ruling  of  tli« 
court  below. 

The  plaintiff  asked  the  court  to  caned  a 
deed  made  by  him  to  defendant  for  tbe 
right  of  way  through  his  farm,  and  lor 
damage  done  to  him  In  the  conatmctkHi 
of  the  defendant's  road  hr  a  dlflennt 
route  over  his  premises,  upon  the  find- 
ing of  the  Jury,  In  the  exercise  of  their  ex- 
clusive right,  that  the  defendant  company 
surveyed  and  marked  by  stakea  a  Utie 
through  the  plaintiff's  fields,  and,  by 
fraudulently  inducing  him  to  believe  that 
its  road  would  be  built  along  tbe  line  bo 
marked,  procured  the  execution  by  falm  ot 
the  deed  In  question,  this  court  afflroMd 
so  much  of  the  Judgment  of  the  court  be- 
low as  declared  the  deed  fraudulent  aod 
void,  but  reversed  so  tn  uch  ot  said  Judir 
ment  as  provided  for  the  recovery  of  dam- 
ages for  right  ot  way.  as  distlngnbilMd 
from  damages  recoverable  under  tbe  ataV 
nte,  (Code.  5 19^.)  for  failure  to  constmct 
cattle-guards  and  croasings.  102  N.  C. 
881, 9  S.  E.  Rep.  4.  If  we  accept  tbe  finding 
ot  the  Jury,  as  this  court  is  bound  to  do 
without  question,  we  cannot  hesitate  to 
admltand  declare, as  an  abstract  proposi- 
tion, that  the  fraud  has  been  property 
proven,  andtfaeplalnUff'srightto  tbe  rem- 
edy of  eancdlation  established.  Hall  v. 
Pickering,  40  Me.  648;  Bariow  t.  Raflroad 
Co.,  29  Iowa,  276;  Douglass  t.  Rallruad 
Co.,aarke.Ch.l74;  Taylor  v.  Railroad  Co.. 
26  Iowa.  871 ;  Tlnkbam  v.  Railroad  Co..  5$ 
Barb.  898.  Itdoes  notappear  In  this  coart 
that  any  Instruction  was  asked  as  to  tlie 
question  of  proof  necessary  In  Bhowinx 
the  fraud.  If,  therefore,  there  was  sny 
force  In  the  suggestion  of  couuart  upnn 
this  point,  the  argument  is  not  apfdkabi* 
to  the  facta  of  this  case.  Whatever  mea»> 
ure  of  proof  was  required  by  law,  we  most 
assume  that  It  was  offered  In  order  to  lead 
tbe  Jury  to  tbe  conclusion  reached  by 
them.  It  Is  not  necessary  to  cite  aotbo^ 
ity  to  sustain  the  proporttions  (1)  that 
the  d^endant  company  could  have  pro- 
ceeded, under  section  16  of  Its  charter,  and 
chapter  40  of  the  Code,  to  approprate  tbt 
right  ot  way,  and  build  Its  road  upon  th» 
very  Una  upon  which  it  la  now  located. 
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wltlioQt  notice  to  ttae  plalntllf,  leartng 
him  to  initiate  {iroreedlngs  to  obtain  dam- 
age, or  lose  hia  right  to  do  bo  by  the  lapse 
of  time,  (Allen  t.  Railroad  Co.,  103  N.  C. 
381.  9  S.  E.  Rep.  4;)  (2)  that,  notwithstand- 
ing the  factthat  It  bad  prucnred  theexecn- 
tloQ  of  the  deed  to  the  right  of  way 
tbroagh  the  fraudulent  representations 
of  Its  agents,  the  compauy  could  hare  pro- 
ceeded, even  while  a  suit  brought  for  the 
cancellation  of  the  deed  was  pending,  wlth- 
oat  notice  to  plalntlB,  to  build  the  road 
where  It  is  now  located  on  hiH  premtsee,  and 
tae  would  have  had  no  right  to  retard  the 
work  of  construction,  and  no  remedy  in 
damages  except  by  a  proceeding  under  the 
aectlonottfaecharter referred  to;  (8)  that. 
If  the  defendant  had  not  procured  tne  exe- 
catlon  of  the  frandalent  and  voidable  deed, 
the  plalntlB  might  hare  maintained  his  ac- 
tion. If  he  bad  proceeded  In  the  way  pre- 
scribed by  law,  and  brought  it  In  the  prop- 
er lurlsdlction,  even  despite  the  plea  the 
aCatate  of  limitations  InterpiMed  i^alnst 
him;  (4)  that.lt  nosnch^eed  had  been  exe- 
coted,  and  the  defendant  had  entered  up- 
on the  laud  of  the  plaintiff  and  had  begun, 
ajs  It  did,  to  construct  its  road,  the  mere 
act  of  accepting  $100  for  letting  off  the 
mill-pond  end  losing  the  tolls  (or  aseaeon, 
in  order  to  enable  the  defendant  to  cross 
at  less  expense,  by  means  of  a  trestle  in- 
stead uf  bybulldlngcolfer-dams,  would  not 
have  operated  to  estop  the  plaintiff  from 
claiming  damage  tor  digging  up  or  cover- 
ing up  the  rich  and  productive  soli  at  oth- 
er points. 

The  statute  of  frauds  would  be  a  nullity 
U  unwary  land-owners  could  be  bo  easily 
and  inexpensively  entrapped  into  some 
act  or  admission  that  would  enable  a  cor- 
poration to  acquire  an  easement  in  their 
land  at  one-Hfth  Its  value  as  assessed  by 
the  Jury.  A  parol  license  to  enter  and 
build  the  road,  even,  would  have  been 
revocable,  and  would  not  have  operated 
to  pass  title.  Hetfleld  v.  Railroad  Co.,  29 
N.  J.  Law,  671;  Miller  t.  RaUroad  Co..  6 
Hill,  61 :  Richmond  &  D.  R.  o.  v.  Durham 
A  St,  Rt.  Co.,  104  N.  C.  668, 10  S.  E  Rep.  668. 
it  has  been  held,  too,  that  when  sacb 
license  Is  revoked  the  licensee  has  no  re- 
maining right  growing  out  of  It  except 
"that  of  entering  upon  the  premises  for  the 
purpose  of  removing  any  personal  proper- 
ty placed  by  him  on  the  land  while  oper- 
ating there  by  leave  of  the  ownw.  Van 
Ness  T.  Pacatd,  2  Pet.  14S;  Barnes  v. 
Barnes,  6  Tt.  888.  The  proposition  con- 
tended for  by  counsel,  therefore,  if  sus* 
talned,  would  establlHh  the  startling  doc- 
trine that  because  the  defendant's  agents 
had  practiced  a  trand  upon  the  plaintiff, 
and  be  had  chosen  not  to  bring  his  suit  to 
annul  the  transaction  until  nenrthedoseot 
the  statutory  period  allowed  him,  a  court 
of  equity  would  either  curtail  the  limit  of 
bis  right  to  bring  bis  action,  as  expressly 
defined  by  law,  or  bold  that  his  conduct 
In  receiving  compensation  for  the  tempo- 
rary loss  of  the  tolls  of  his  mill  operated 
to  estop  him  from  claiming  damage  for 
the  Injury  to  his  land  by  making  excava- 
tions and  fills  upon  it,  because  he  had  not 
notified  the  perpetrators  of  the  fraud  im- 
medlatelyi  or  within  a  reasonable  time; 
that  he  would  Invoke  the  aid  tA  a  eoort 
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of  eqalty,  and  did  not  accordingly  begin 
this  action.  The  defendant  cannot  show 
any  act  of  the  plalntiO  that  amount- 
ed to  an  nneqnlvocal  acquiescence  In  the 
conveyance  of  the  right  of  way,  or  that 
was  Inconsistent  with  his  all^ation  that 
be  was  defrauded  by  misrepresentations 
as  to  the  location  of  the  line,  or  that  could 
have  reasonably  Induced,  and  did  induce, 
the  defendant  to  make  expenditures  for 
which  It  cannot  now  be  reimbursed,  under 
the  belief  that  the  plalutIO  recognised  the 
validity  of  his  deed  as  a  conveyance  of  the 
right  of  way  where  the  road  was  actually 
located  on  the  plaintiff's  laud.  The  accept- 
ance of  9100  for  diminishing  the  cost  ol 
construction  by  attordlug  the  corporation 
the  opportnnl^  to  erect  a  trestle  across 
the  mill-pond  wonld  have  been  entirely 
consistent  with  the  assertion  of  a  claim 
tor  damage  ncessarily  Incident  to  the 
work  of  grading  the  road-bed,  if  no  deed 
bad  been  execntefl,  and  no  proceedings  for 
damage  had  betai  Instituted  when  It  was 
paid.  The  act  was  no  more  misleading 
than  would  have  been  the  selling  by  plain- 
tiff to  defendant  of  timber  to  construct 
the  trestle.  The  plaintiff  could  not  re- 
strain the  defendant  as  to  the  location,  or 
restrain  It  from  prosecuting  the  work  on 
the  line  selected,  as  it  would  be  hard  meas- 
ure If  equlQr  should  leave  him  the  choice 
of  reusing  a  fair  price  for  his  timber,  or  a 
large  sum  for  temporarily  stopping  the 
operation  of  bis  mill,  because  the  part7 
with  whom  he  was  dealing  bad  defrauded 
him.  and  he  had  postponed,  not  unrea- 
sonably, or  beyond  the  statutory  limit, 
invoking  the  power  of  the  court  to  have 
the  transaction  declared  fraudulent,  null, 
and  void.  'The  reason  assigned  for  refus- 
ing relief  to  the  Injured  plaintiff  is  that 
the  defendant  company,  which  Is  pre- 
sumed to  have  Inspired  the  misrepresenta- 
tions  of  its  agents,  and  therefore  to  have 
had  notice  of  the  voidable  character  of  the 
deed,  was  misled  by  the  plaintiff's  exercise 
uf  his  lawful  right  in  determining  when  he 
should  bring  his  action.  The  corporation 
will  not  be  allowed  to  shield  Itself  from 
responsibility  tor  a  frandalent  act  by  In- 
voking a  principle  that  affords  protection 
only  to  the  innocent.  If  the  deed  made  by 
the  plaintiff  had  described  sperlfically  the 
first  line  snrveyed,  the  company  would 
still  have  been  at  liberty  to  waive  Its 
rights  acquired  under  the  deed,  and  sur- 
v«y,  locate,  and  buUd  npon  Its  present 
line.  How  then  could  the  irialntiff  know 
whether  the  company  claimed  to  be  act- 
ing by  virtue  of  the  deed  or  under  the  pro- 
visions of  its  charter?  He  could  not  re- 
strain Its  agents.  He  was  not  bound,  as 
I  conceive,  by  any  principles  of  equity  to 
treat  them  aa  alien  enemies,  or  to  be  con- 
cluded lo  tbe  assertion  of  his  rights,  be- 
canse  he  gave  them  aid  and  comfort  by 
selling  them  provisions  and  timber,  or 
even  affording  them  the  opportunity  to 
cross  his  pond  on  a  trestle  instead  of  a 
bridge.  It  is  not  contended  that  the 
plaintiff  confirmed  his  voidable  deed,  be- 
cause that  must  have  been  done,  if  at  all, 
by  some** deliberate  act  intended  to  rmew 
and  ratify  a  former  transaction  known  to 
be  voidable.  ■*  2  Pom.  £q.  Jur.  $  965.  It 
Is  claimed  by  connnd  that  the  conduct  ot 
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Elalntlff  amounted  to  an  acqoleBcence  on 
Is  part  In  the  validity  of  the  claim  of  the 
defendant  to  the  right  ot  way  where  the 
road  was  located  on  his  land  under  hie 
voidable  deed.  The  delendcmt  seeks  to 
bring  himMlf  within  the  principle  applica- 
ble to  one  'Wbu''stand8  by  and  knowingly 
permits  another  person  to  deal  with  the 
property  as  though  it  were  his,  or  as 
though  he  were  rightfnlly  dealing  with  It, 
without  Interposing  any  objection,  as  by 
expending  money  upoa  It,  making  im- 
provements, erecting  baildings,  and  the 
like. "  Id.  S  81ft.  In  such  cases,  in  order  to 
deprlTO  the  defrauded  party  of  remedy  In 
equity,  the  party  ag^nst  whom  he  asks 
relief  must  be  ignorant  of  the  real  condi- 
tion, and  not  the  person  or  corporation 
whosefranduleut  conduct  hascast  a  cloud 
upon  it.  Id. ;  2  Story,  Jnr.  %  1543.  Such 
Is  the  doctrine  of  acqulewenee  operating 
as  an  estoppd. 

Where  it  has  been  held  that  the  conduct 
of  a  person  was  such  as  to  prevent  him.  In 
a  court  ot  conBclence.  from  seeking  a  rem- 
edy to  which  he  would  have  been  entitled 
but  for  some  act  of  his  calculated  to  mis- 
lead his  adversary,  the  ruling  has  rested 
on  the  maxim  that  "he  who  seeks  equity 
must  do  equity,  and  he  who  comes  into  a 
court  ot  equity  must  come  with  clean 
hands."  2  Pom.  Eq.  Jnr.  §  816.  Thejuir 
have  found  that  the  hands  of  the  defend- 
ant were  stained  by  fraud  of  which  the 
plaintiff  was  the  victim.  This  court  can- 
not i>ervert  the  benign  principles  ot  equity 
so  asto  reverse  the  finding,  and  fasten  the 
fraud  npon  the  party  found  to  be  Innocent 
by  those  empowered  by  law  to  ^certain 
the  facts.  This  doctrine  op^tites  by  anal- 
ogy to  the  principle  governing  estoppel, 
and  is  often  spoken  of  by  law-wrltera  as  a 
form  of  quasi  estoppel.  Id.  §  817.  In  De 
Bu&sche  V.Alt,  8  Cb.IMv.  286,  Thbsioer,  L. 
J.,  ctystaltzed  the  principle  as  follows: 
"If  a  person  having  a  right,  and  seeing  an- 
other person  about  to  commit,  or  lu  the 
course  ot  committing,  an  act  Infringing 
npon  that  right,  stands  by  In  such  a  man- 
ner as  really  to  induce  the  person  commit- 
ting the  act,  and  who  might  otherwise 
have  abstained  from  it,  to  believe  that  he 
assents  to  Its  being  committed,  he  cannot 
afterwards  be  heard  to  complain  of  that. 
*  *  *  But  when  once  the  act  is  com- 
pleted, without  any  knowledge  or  assent 
on  the  part  of  the  person  whose  right 
is  Infringed,  the  matter  is  to  be  determined 
on  very  different  If^al  considerations. 
A  right  of  action  has  then  vested  in  him 
which,  at  all  eventfl,  as  a  general  rule,  can- 
not be  divested  with  accord  and  satistac- 
tlon,  or  release  under  seal. "  Mere  submis- 
sion to  the  Injury  for  any  time  short  of  the 
period  limited  by  statute  for  the  enforce- 
ment of  the  right  of  action  cannot  take 
away  such  right,  atthouvrh,  under  the 
name  of  "laches,"  It  may  affurd  a  ground 
for  refusing  relief  under  some  peculiar  cir- 
cumstances; and  it  1b  clear  that  even  an 
express  promise  bythe  jrarson Injured  that 
be  would  not  take  any  legal  proceedings 
to  redress  the  Injuiy  done  him  could  not, 
by  itself,  constitute  a  bar  to  such  proceed- 
ings, for  the  promise  would  be  without 
consideration,  and  therefore  not  binding. 
Id.;  and  see,  also,  Duke  ot  Leeds  v.  Earl  ot 


Amherst,  2  PhU.Ch.ll7-12S.  Applying  the 
principle  to  this  case,  we  find  that,  though 
the  deed  was  voidable  at  the  instance  ot 
the  plaintiff,  the  entry  by  the  defendant 
upon  his  land  was  not  therefore  an  In- 
fringement of  blBrlgbts.  Ontll  he  bad  act- 
ually begun  to  construct  his  road  on  a  dif- 
ferent line  from  that  flrat  surveyed  and 
shown  to  plaintiff  In  order  to  procure  the 
execution  of  the  deed,  the  plaintiff  had  no 
cause  of  action.  The  d^ndant  company 
might  until  then,  and  the  plaintiff  was 
bound  to  assume  that  It  would,  locate  Its 
road  in  good  faith,  according  to  the  prom- 
ises made  by  Its  agents.  Ana-  the  wori^ 
bad  begun,  and  his  cause  of  action  bad 
arisen,  the  institution  of  a  suit  In  the  su- 
perior court  to  annul  the  deed,  and,  con- 
temporaneously, of  a  proceeding  for  the 
condemnation  of  the  right  of  way  and  the 
assessment  of  dami^  In  another  jurlHdic- 
tlon,  could  not  have  retarded  the  work  of 
construction  for  a  moment,  orhavedimln- 
Isbed  the  costs  of  building  by  a  single  dol- 
lar. Indeed,  the  jBct  relied  upon  to  show 
acquiescence  on  the  part  ot  plaintiff  in  the 
change  of  location  manifestly  helped  the 
company  to  save,  Instead  ot  causing  It  to 
expend,  money  that  It  would  not  other- 
wise have  paid  tor  bnildtng.  The  defend- 
ant bad  fraadulmtly  Induced  the  plaintiff 
to  exeeate  the  deed,  and  was  deemed  to 
have  known  that  a  dilf^r^t  Une  had  been 
marked  by  stakes,  and  shown  to  plaintiff, 
and  ought  therefore  to  have  approached 
him  and  informed  him  It  Its  purpose  was 
to  claim  the  right  of  way  overthe  new  line 
under  the  deed.  Under  the  provisions  of 
subsection  9,  filSS,  ot  the  Code,  as  amended 
by  chapter  269  of  the  Laws  ot  1SS9.  the 
plain  tin's  right  of  action  accrued  on  the 
dlscorery  of  the  fraud,  (when  he  saw  the 
defendant  company  engaged  in  construct- 
ing Its  line  of  road,)  and  it  waenot  barred 
by  the  lapse  of  time  until  three  years  after 
such  discovery.  I  have  not  been  able  to 
discover  any  principle  ot  equity  that  de- 
prives the  plaintiff  ottheright  thus  plainly 
given  him  by  the  letter  of  the  statute.  The 
principle  announced  in  Knight  v.  Hough- 
tailing,  85  N.  G.  SI,  which  was  cited  in  sup- 
port  of  defendant's  position,  has,  I  think, 
no  application  to  this  case.  The  defend- 
ant was  not  Induced  by  the  fraud  or  neg- 
ligence of  the  plaintiff,  or  bis  failure  to  give 
notice  of  his  purpose  to  expend  sncb  an 
amount  of  money,  that  It  conid  not  be  put 
Id  stata  quo.  On  the  contrary,  the  right 
of  action  did  not  accrue  nntil  the  defend- 
ant had  carried  out  its  original  Intent  by 
actually  entering  upon,  appropriating, 
and  commencing  work  upon  toe  new  line. 
An  action  brought  after  he  surveyed,  but 
before  he  occupied  and  began  theconstruo- 
tlott  of  a  new  line,  would  have  been  di»> 
missed ;  but  a  suit  f  nstdtnted  the  day  after 
In  the  superior  court  in  term  for  the  pni^ 
pose  of  canceling  the  deed  could  be  main- 
tained, it  the  fraud  could  beestabllshed.  as 
It  was,  and  could  be  followed  by  a  pro- 
ceeding under  tbe  charter  to  assess  the 
value  ot  the  right  of  way.  To  deprive  the 

ElalDtitr  of  this  right  on  the  ground  that 
e  had  condoned  the  defendant's  fraud- 
ulent conduct,  and  concluded  hlmselt  as  to 
his  right  to  damages,  because  he  did  not 
cause  a  summons  to  Issue  against  the 
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company  at  the  earliest  poselble  moment 
after  Its  purpose  was  made  apparent  by 
bet^nnins  the  work  of  ditchlnjf,  fllllnK*  or 
excavation,  would  be  to  enconrage  Iniq- 
uity under  the  gulae  of  dolns  equity,— -to 
pervcort  prInelpleB  establlsbed  In  a  court  of 
cottfldence  by  making  tbem  ebleld  a  party 
who  la  admitted  to  have  done  an  uncon- 
scionable act.  Whatever  mtgbt  be  the 
opinion  of  an  appellate  court  na  to  tbe 
welKbt  of  evidence,  tbe  flndli^^a  of  the  Jury 
cannot  be  reviewed  by  It.  We  moat  act 
upon  tbe  asBampdon  that  a  fraud  was 
perpetrated,  and  apply  tbe  principle  of 
law  accoidlntfy. 


JOHNBON*B  Anu'X  T.  RiCBHOHD  ft  D.  R.  CO. 

(5iqn*eme  Court  cf  Appealt  of  Ffrylnfa.  Jane 
Mum  im  Bbbvakt— liunrnTQ  Lubilitt  tor 

NKOUeESCB. 

L  A  ndlKMd  company  cannot,  by  contract, 
exempt  itself  from  llablli^  for  personal  Injuries 
caused  by  the  neffligeDce  of  ite  serrantB. 

a.  In  an  action'  for  death  caused  by  a  passing 
rallzoed  train  to  an  employe  of  a  firm  of  ccoitract- 
an  ragsged  in  removing  rock  and  dirt  in  order  to 
straighten  the  track,  there  was  tesUmony  tending 
to  show  that  the  company  had  promised  Hiat  its 
tnins  should  not  pass  the  point  at  a  speed  of 
more  than  six  miles  an  hour.  Held,  error  to  re- 
fuse achargethat  If  the  JarybelleTea  such  prom- 
ise was  made,  and  that  aeceased's  death  was 
caused  by  a  violation  thereof,  without  fantt  on 
his  part,  they  should  find  fOr  the  plalntifl. 

Error  to  drcnlt  court  of  the  city  of  Bleb- 
mond. 

This  was  an  action  In  the  drcnlt  court 
of  the  city  of  Rlcbmond  by  the  administra- 
trix of  James  Johnaon,  deceased,  against 
theBlcbmond  ft  DanvlUe  Railroad  Com- 
pany, to  recover  damagea  for  tbe  death  of 
the  plaintiff's  intestate,  which  waacialmed 
to  have  tieen  cauaed  by  the  negligence  of 
the  defendant  corporation.  The  deceased 
was  a  member  of  a  firm  ot  quarry-men  do- 
Inff  business  under  tbe  style  of  Hutcheon, 
Jubnaon  ft  Donald.  On  tbe  22d  of  May, 
18K5,  the  firm  entered  Into  an  cffree> 
ment  with  the  railroad  company  for  tbe 
removal  of  a  certain  granite  bluff  on  the 
company's  right  of  way,  at  a  point  about 
three  miles  south  of  Richmond,  in  the 
county  ot  Cfaeeterfleld,  for  the  purpoae  of 
Btralgntenlng  its  track  at  that  point. 
Among  other  things.  It  was  stipulated  by 
the  company  that  It  should  "In  no  way 
be  held  reaponslble  for  any  Injuries  to,  or 
death  of,  any  of  the  members  of  tbe  said 
firm,  or  ot  any  of  its  agents  and  employee, 
sustained  ft-om  said  work,  should  such 
death  or  injury  occur  from  any  cause 
wbataoever."  There  was  evidence  at  the 
tttai  tending  to  prove  that  afterthe  agree- 
ment was  executed  there  was. If  not  a  pos- 
itive contract,  at  least  an  understanding 
between  the  parties  that  the  traina  of  the 
company,  in  passing  tbe  bluff,  would  be 
run  at  a  rate  of  speed  not  exceeding  six 
mites  an  hour,  and  It  waa  proved  that  an 
order  to  that  effect  waa  given  by  tbeprup- 
er  officers  of  the  company.  There  was 
also  evidence  tending  to  prove  that  when 
the  accident  occurred,  which  caused  the 
death  of  the  plalntllf's  Intestate,  the  train 
by  which  he  was  fatally  injured  was  run- 
ntuK  at  a  rata  of  speed  not  lesa  than  26 
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miles  an  hour,  though  upon  this  point  tbe 
evidence  was  conflicting.  In  the  pru^rrees 
of  the  work  tbe  dirt  and  rubbish  from  tbe 
excavation  waa  removed  in  wheelbar- 
rows down  a  alanting  tramway  from  the 
idde  of  the  bluff  to  the  malu  track  at  the 
railroad,  which  ran  near  the  foot  of  the 
bluff;  thence,  on  a  plank  placed  acroas 
the  track  between  the  rails,  which  reatecl 
on  two  blocks,  one  at  either  end,  so  as  to 
make  the  plank  level  with  the  rails,  it  waa 
wheeled  across  tbe  track.  On  tbe  day  of 
the  accident,  as  one  of  the  employes  of 
tbe  6rm  was  coming  down  tbe  tramway 
with  a  wheelbarrow  heavily  loaded  wlui 
dirt,  he  sudden^  heard  the  deceased  call- 
log  bla  name.  He  looked  around,  he  aays, 
and  saw  the  deceased  running  up  the  track 
"with  the  train  right  behind  him."  It  was 
a  passenger  train  going  south,  and  was 
behind  time.  The  witness  says  he  was 
unable  to  stop  the  wheelbarrow  until  It 
had  gotten  on  the  track,  and  then  was  nn- 
able  to  pull  it  back  before  it  was  struck 
by  the  engine.  The  deceased  rushed  foi^ 
ward  to  remove  the  plank  across  t^e 
track,  aa  the  custom  was  upon  tbe  ap- 
proach of  the  traina,  and  succeeded  In  re- 
moving It  before  the  train  got  there.  But 
almost  Inatantly  the  wheelbarrow  was 
struck  by  the  engine,  and  hurled  against 
hla  stomach  with  such  force  that  he  died 
from  the  Injuries  so  Inflicted  the  next  day. 
After  tbe  evidence  on  both  aides  had  been 
dosed,  four  InatruCtiona  (for  which  see 
opinion)  were  offered  by  the  plaintiff,  all 
of  which  the  court  refused  to  give,  and  in 
lieu  thereof  gave  tbe  following:  "If  the 
Jury  abail  believe  from  the  evidence  that 
the  plaintiff's  intestate,  Jamea  Johnson, 
executed  the  agreement  bearing  date  May 
32. 18S6,  which  has  been  read  in  evidence, 
Buch  agreement  precludes  the  plain  tiff  from 
recovering  in  thla  case,  and  the  Jury  mast 
find  for  the  defendant. "  The  Jnry  thereup- 
on returned  a  verdict  tor  the  defendant, 
which  the  plidntltf  moved  the  coort  to  set 
aside  ae  being  contrary  to  the  law  and  the 
evidence,  but  the  motion  was  overruled, 
and  Judgment  entered  on  the  verdict; 
whereupon  the  plaintiff  obtained  a  writ 
of  error. 

AferetfitA  tC*  f7oe&0,  for  plaintiff  in  error. 
SttapieB  A  MuBlhrdt  tor  defendant  In  error. 

Lewis,  P.  Itwas  very  properly  conced- 
ed In  the  argument  that  the  instruction 
given  by  the  drcult  court  la  OTroneoua. 
The  theory  ot  that  Instruction  is  that  the 
fifth  clauae  ot  the  written  agreement,  al- 
though it.  in  effect,  atlpula  tea  for  exemption 
from  liability  even  for  tbe  conaequences  of 
the  company's  own  negligence,  is,  not- 
withstanding, valld,wid  consequentiy  pre- 
cludes a  recovery  by  the  plaintiff,  whether 
the  company  waa  negligent  or  not.  It 
would  be  atrange,lndeed,if  sucha  doctrine 
could  be  maintained.  To  uphold  the  utip- 
ulatiott  in  question  would  be  to  hold  thnt 
it  waa  competent  for  one  party  to  put  tbe 
other  parties  to  the  contract  at  the  mercy 
ot  its  own  misconduct,  which  can  never 
be  lawfully  donewhere  an  enlightened  sys- 
tem ot  Jurisprudence  prevails.  Public  pol- 
icy forbids  It,  and  contracts  a^ainat  pub- 
lic policy  are  void.  Nothing  is  better  set- 
tledt  certainly*  in  this  court,  than  that  a 
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common  carrier  cannot,  by  contract,  ex- 
empt himself  from  responelblUty  (or  bis 
own  or  his  servant's  neKllKf^uce  in  the  car- 
rlaffeof  ij:oocls  or  passengers  (or  hire.  This 
Is  so,  Independently  of  sei'tion  129e  of  the 
Code,  and  the  princtple  which  InTalidates 
a  Btlpnlatlon  fur  exeroptlnn  from  liability 
for  one*8  own  nesllnence  le  not  confined  to 
the  contracts  of  carriers  as  such.   It  ap- 

?lle8  universally.  Cooley,  Torts,  p.  687 ;  2 
homp.  Neg.1026;  Kuesnerv.  Hermann,  10 
BlsB.  486,  8  Fed.  Hep.  782;  Railway  Co. 
V.  Spangler.  44  Ohio  St.  471,  8  N.  E.  Rep. 
4ffl.  The  clrenlt  court  also  erred,  in  re- 
fusing  to  fftve  to  tbu  Jnij  the  first  Instruc- 
tion ottered  by  the  plaintiff.  The  sub* 
stance  of  that  instruction  was  that  If 
the  Jury  believed  from  the  evldencft  that 
thedefendant  promised  or  assured  the  firm 
that  its  trains  would  not  pass  the  blun, 
while  the  work  of  remoTlng  it  was  golnjc 
on,  at  a  btgher  rate  ot  speed  than  bU 
miles  au  hour,  and  that  Johnsnn's  deatb 
was  caused  by  a  violation  of  such  promise 
without  fault  on  his  part,  they  should  find 
(or  the  plaintiff.  This  Instruction  Is  clears 
ly  right,  and  ought  to  have  been  given. 

The  important  part  of  the  secuml  in- 
struction  was  that  If  the  Jury  believe  from 
the  evidence  that  the  defendant  violated 
Its  promise  or  assurance,  as  set  out  In  the 
flist  Instruction,  and  that  In  consequence 
thereof '  the  deceased  rushed  forward  to 
prevent  one  of  his  employes  from  wlieeling 
bis  barrrowon  tbe  track, or  to  remove  the 
plank  from  between  the  rails,  and.  Id  the 
attempt  to  do  so,  was  struck  and  fatally 
Injured  by  the  train,  tfaey  should  find  (or 
the  plaintiff.  The  principle  upon  which 
it  is  contended  that  this  instruction  ought 
to  have  been  given  is,  that  where  one  risks 
bis  lite,  or  places  himself  in  a  position  o( 
danf^er  In  au  effort  to  save  the  life  of  an- 
other, or  to  protect  another  wbo  Is  ex- 
posed to  a  sudden  peril  or  In  danger  of 
fcreat  bodily  harm,  such  risk  (or  such  per- 
Sim  Is  not  negligence.  Beach  Contrib.  N^. 
S 16.  But  while  there  Is  no  qnestlon  as  to 
the  principle  here  contended  for,  an  insu- 

fierable  objection  to  tbe  Instruction  Is  that 
t  does  not  leave  It  to  the  Jury  to  say 
whether  the  employe,  or  any  other  T^erson, 
on  the  occasion  In  question,  was  In  such 
a  poBltloD  of  danger  as  to  bring  tbe  case 
within  this  principle.  There  was  no  er- 
ror, therefore,  In  refusing  to  give  the  In- 
struction In  the  form  In  which  It  was  of- 
fered. The  court,  however,  should  have 
modified  it  to  suit  the  case,  and  then  have 
given  It  as  modified,  as  Its  total  rejection 
was  calculated  to  mislead  the  Jury.  Pes- 
hlne  v.  Shepperson,  17  Grat.  472;  Institu- 
tion V.  McVeigh,  84  Va.  41,8  S.  £.  Rep.  885. 

The  third  and  fourth  Instructions  offered 
by  the  plaintiff  were  as  follows:  "  (3)  Con- 
tributory negligence  le  a  matterot  defense, 
and  tbe  burden  of  proving  tbe  same  is  up- 
on the  defendant.  If  the  Jury  find  tor  the 
plaintiff,  they  may  aHsess  the  damages  by 
fixing  tbe  same  at  such  a  sum,  not  to  ex- 
ceed #10,000,  as  would  be  equal  to  the  prob- 
able earnings  of  the  deceased,  taking  Into 
consideration  the  age,  business  capacity, 
experience,  and  habits,  health,  energy,  and 
perseverance  of  the  deceased  during  n  hat 
would  probably  have  been  his  life-time  ff 
he  had  not  been  killed,  and  by  adding  ttaeae 


to  the  value  ot  his  services  In  the  superin- 
tendence, attention  to  and  care  of  bis  fam- 
ily, and  tbe  education  of  bis  children, 
of  which  they  have  been  deprived  by  his 
death. "  It  Isconceded  In  the  brief  of  coun- 
sel tor  defendant  In  error  that  these  In- 
structions propound  **andonbted  law." 
But  it  is  contended  that  tbe  plaintiff  baa 
not  been  prejudiced  by  the  refusal  to  give 
tbem,  nor  by  tbe  giving  ot  the  Instractton 
that  was  gl^en,  because,  upon  tbe  evi- 
dence, the  case  Is  clearly  with  the  defend- 
ant. This  position  is  untenable.  Tbe  ev- 
idence Is  not  fully  certified  In  tbe  bill  ut  ex- 
ceptions, but  only  so  much  tfaereot  as  was 
supposed  to  be  necesBary  to  show  the  rd- 
evancy  of  tbe  instructions  offered;  and 
looking  to  that  It  is  very  clear  tbat  tbe 
case  was  not  r^operly  submitted  to  tbe 
Jury,  and  that  the  Judgment  must  be  re- 
versed, and  the  case  sent  back  for  a  new 
triaL  Judgment  revwsed. 


TBCBTBBB  of  WADBWOBTBTnXB  FOOB 

School  t:  Orb  et  al. 

(Supreme  Court  of  South  CfaroMna.  July  1^ 
I8B0.) 

ThIAI/— COKTIinTAHaB. 

After  trial  begun,  durlog  the  emnlnatloa 
of  the  secx)iid  witness,  certain  records  offered  by 
plaintiff  were  exciudod,  whereupon  plaintiff's  at- 
torneys announced  themselves  unable  to  go  ob 
with  the  trial,  and  asked  that  the  case  be  with- 
drawn from  the  Jury,  and  continued.  Defendants 
objected,  and  claimed  a  nonsuit,  but  the  court 
granted  plaintiff's  request.  Held,  witiiln  the  dia- 
cretion  of  the  trial  court,  and  the  order  will  not  ba 
disturbed. 

Appeal  (rom common  pleasdrenlt  court, 
Anderson  county;  Frabbb,  Judge. 

Action  by  the  trustees  of  the  Wads- 
wort  hvllle  Poor  School  against  Jamea  L. 
Orr  and  James  R.  Vandiver  and  othen. 

Prince  dk  VamJiver,  Wella,  Orr,  Brown  A 
Trimble,  and  Murray  &  Murray,  for  app^ 
lants.  8.  N.  Uartia,  FerguaoB  &  Feather' 
atoae,  J.  C.  C.  Featberatone,  and  JMr.  Benet, 
for  respondents. 

McOowAN,  J.  This  action  was  brought 
by  plaintiff,  as  a  corporation,  against  the 
above-named  defendants,  for  the  recovery 
of  certain  lands  alleged  to  belong  to  plain- 
tiff, which  were  Illegally  In  posseBslon  ot 
the  defaidants.  Tbe  case  was  called  for 
trial.  Tbe  attorneys  on  both  sides  an- 
nounced themselves  ready  for  trlaL  The 
Jury  wsA  impaneled,  and  two  witnesses 
were  examined  by  plaintiff.  During  tbe 
examination  ot  the  second  witness  the  de- 
fense objected  to  the  introduction  of  certain 
records,  luBtead  of  copies,  as  we  nnder- 
Btand.  The  objection  was  sustained  by 
the  court,  whereupon  tte  plaintiff's  attor- 
neys announced  themselves  unable  to  go 
on  with  the  trial,  and  asked  to  be  allowed 
to  withdraw  the  case  from  the  Jury,  and 
bave  Itconttnued.  To  this  the  defendants 
objected,  and  claimed  a  nonsuit.  The 
motion  for  a  nonsalt  was  ovemiled,  and 
the  following  order  passed:  "This  ease 
having  be«i  called  at  cbe  Noranbeo*  term. 
[1880] ,  and  plaintiffs  and  defendants  having 
announced  tbeiaselves ready  fortrlsl,  and  a 
trial  beforeajnry  having  been  cominenced. 
one  wltnesB  lor  the  pmn*lflB  having 
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beat  examined  and  docnmeatarr  evidence 
offered  by  plaintiff  havlngbeen  objected  to 
by  detendante,  and  raled  oot,now,on  mo- 
tion of  attomeyB  for  plaintiff,  wlthouCtbe 
consent  and  against  the  obJectlonB  of  the 
defendaDta,  It  la  ordered  that  the  case  be 
withdrawn  from  tbe  Jury,  and  continued," 
etc.  From  this  order  the  d^endants  ap- 
peal—Becanse  the  order  was  based 
on  an  incorrect  statemmt  of  facts*  In  that 
It  states  that  *nne  witness'  bad  bem  «- 
amlned  for  plaintiff,  whereas  two  wit- 
nesses had  been  sworn  and  examined  for 
plaintiff ;  (2)  because  his  honor  erred  in 
allowing  the  plaintiff  to  withdraw  Its 
case  from  the  Jury  and  have  the  same  con- 
tinued after  Its  attorneys  bad  annunuoed 
themselTis  ready  for  trial,  and  had  pro- 
ceeded with  tbe  examination  of  their  wit- 
nesses, thflte  b^ng  no  claim  or  pretense  of 
sarprlte  as  to,  or  mistake  of,  any  fact  ad- 
duced or  proposed  to  be  adduced  on  the 
trial;  (S)  because,  plaintiff  ba Tins  an- 
nounced Itself  unable  to  proceed  with  the 
trial  when  certain  Incompetent  testimony 
bad  been  ruled  out,  bis  honor  erred  in  re- 
fusing defendants*  motion  for  a  nonsuit; 
(4)  because  of  tbe  statute  allowing  plain- 
tiff only  two  actions  for  the  recovery  of 
real  estate  his  bonor  erred  by  depriving 
d^CTdants  of  a  substantial  right,  when 
be  refused  their  motion  tor  a  nonsuit ;  (6) 
becanse  under  tbe  facts  of  this  case  his 
honor  erred  in  exercising  a  discretion  In 
permitting  tbe  plaintiff  to  withdraw  its 
case  from  tlie  Jury,  and  in  refusing  the  mo- 
tion for  a  nonsuit,  there  being  no  Inadrert- 
ance,  mistake,  or  surprise  as  to  the  evi- 
dence offered  by  plaintiff, "  etc. 

We  think  tbe  order  of  Judge  Frasbb  was 
clearly  one  of  those  administrative  orders 
which,  from  the  nature  of  the  case,  must 
be  left  to  the  discretion  of  tbe  trial  judge, 
wbo  Is  personally  present,  and  Informed 
of  all  tbe  drcomstances  of  the  case.  See 
Cook  Cottrell.  4  Strob.  81;  Wilson 
T.  Dean,  21  R.  C.  827;  Lowndes  v.  Miller, 
25  S.  G.  122.  Id  the  case  stated,  of  Wilson, 
"during the  reading  of  a  commission  it 
was  discovered  that  the  cross-interroga- 
tories bad  not  been  propounded,  wbereap- 
on,  on  objection  made  by  the  defendant, 
and  sustained,  the  circuit  Judge,  on  plain- 
tiff's motion,  withdrew  tbe  case  from  the 
Jury,  and  ordered  a  continuance.  Held, 
tbat  such  order  was  within  the  Judge's 
discretion,  and  that  his  discretion  was 
properly  exercised. "  It  Is,  however,  urged 
tbat  being  an  action  fur  land,  tor  which 
only  two  actions  are  allowed,  makes  this 
ease  exceptional;  thattherefnsal  to  grant 
a  motion  tor  nonsuit  deprived  the  dtfend- 
ants  of  a  substantial  right.  We  do  not 
clearly  see  how  tbat  could  affect  tbe  ques- 
tion of  discretion.  We  must  supposethat. 
In  considering  whether  the  case  was  a 
proper  one  fur  the  exercise  of  his  discre- 
tion, Judge  Frasrr  considered  all  the  cir- 
cumstances. He  did  exercise  his  discre- 
tion, and  we  cannot  say  tbat  In  doing  so 
he  eommltted  error  of  law.  In  r^erenoe 
to  appeals  from  the  class  of  orders  In- 
volved here,  It  was  said  by  Mr.  Justice  Mc> 
IvBR,  in  Oarilngton  t.  Copeland,  2IS  8.  C. 
43 :  *  For  tbe  order  to  be  appealable,  It 
must  Dot  only  affect  a  nnbstantinl  right, 
but  tt  most  also,  m  etbct,  determine  the 


action,  and  present  a  Judgmentfrom  which 
an  appeal  could  be  taken. "  Tbe  judgment 
of  this  court  Is  that  the  Judgmrat  of  the 
circuit  court  be  affirmed. 

SncFSON,  C.  J.,  and  McItbb,  J.,  concur. 


Btatb  t.  MnsB. 

iStuprtme  Court  of  South  CtvroUna.   Hay  14, 
1888.) 

Appeal  from  general  sesslona  circuit 
court  of  Chester  county. 

No  opinion.  Case  remitted  tor  new  trial 
on  motion  ot  defendant,  the  soUdfeor  eon- 
sratlng.  . 

O'NsiLt.  T.  Sbwbix  et  Ml, 

0wprem6  Court  of  Oeorgta.   Aug.  18,  180(L) 
dAXtnaBMMXT—PVBLiO'  OmosBS. 

The  trDBtees  of  a  state  asyliui  sie  not  rab- 
Jeot  to  process  of  gnrBlBhnmit  at  the  salt  erf  oied- 
itors  of  ttioie  towoom  monsycd  the  state  la  ^ulx 
hands  is  to  be  disbnxMd. 

Brror  from  cil7  court,  Floyd  county; 
Uetbbbardt,  Judge. 

W.  T.  CZiao^y,  for  plaintiff  in  error.  Jo- 
nias  F,  BWyeFt  for  defendants  In  error. 

SiMUONS,  J.  Under  the  tacts  of  this  case, 
the  trial  Judge  did  not  err  In  dlssolTlng 
the  gamuhment  and  dismissing  the  same 
against  the  trustees  forthe  asylum.  These 
trustees  were  officers  of  the  state.  Code, 
6  78.  The  money  which  they  had  In  their 
hands  belonged  to  the  state,  and  they  held 
It  as  Its  officers.  Officers  of  the  state  hav- 
ing money  In  their  bands  to  which  Individ- 
uals are  entitled  are  not  liable  to  tbe  cred- 
itors of  those  individuals  to  tbe  process  ol 
attachment,  garnishment,  and  the  like. 
Divine  V.  Harvie,  18  Amer.  Dec.  194.  and 
note,  200  ;  2  Wade,  Attachm.  5  4(8;  Drake, 
Attachm.  S512.  In  the  case  of  Buchanan 
V.  Alexand*^r,  4  How.  20,  the  court  said: 
"So  long  as  money  remains  In  tbe  hands 
ot  a  disbursing  officer,  it  Is  as  much  tbe 
monev  of  tbe  United  States  as  If  It  had  ni>t 
been  drawn  from  tbe  treasury.  Until  paid 
over  by  the  agent  of  the  government  to 
the  person  entitled  to  it,  the  fund  cannot. 
In  any  legal  sense,  be  considered  a  part  ol 
his  effects. " 

Judgment  alflrmed. 


Bbown  v.  Statb. 
(Suprsme  Court  of  Qeor^fiok.  July  12, 18M.) 
OnmrAL  Law— Damiro  ros  Tkial— Nolls  Pbo- 

■BQU^DnnKSHT  OmSBB. 

1.  A  judgmeot  of  the  ropertor  court  denying 
a  motion  for  an  order  discliarging  the  accused  be- 
cause he  was  not  tried  pursuant  to  his  demand 
for  trial  made  and  entered  at  a  previous  term  of 
the  oourt  is,  until  reversed  or  set  aside,  ooooln- 
slve  both  upon  the  motion  Itself  and  tlie  InsufD- 
oiency  of  the  oause  or  erou&ds  thereof. 

2.  The  benefit  of  a  oemand  for  trial  Ii  not  lost 
by  reason  of  the  entry  <tf  a  noUe  proseout  with- 
out tbe  prisoner's  conseot,  nor  would  li  be  loot 
by  a  mistrial  on  a  new  indictment  for  the  same 
onense,  followed  by  a  rightful  refusal  to  dls- 
charge  the  accused  after  the  mistrial  was  declared. 
The  demand  would  stand  over  to  be  complied 
wtth  at  the  next  \arca, 

i.  Though  fallore  to  oomply  wlUk  a  demand 
tor  ferial  aditlss  ths  dsfwidant  to  be  dlsc^acged 
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snd  acquitted  of  the  ofleose  charged  In  the  indtct- 
mcnt  pending  when  the  demand  was  made  and 
entered  on  the  minutes,  it  does  not  entitle  him 
to  be  discharged  and  acquitted  of  any  other  offense. 
An  offense  "nominally  t^e  same,  but  snbstantial- 
ly  different^"  charged  in  an  Indictment  found 
after  the  demand  was  made  and'  entered,  ia  not 
covered  by  the  ftemand. 
(Syllalnu  by  Ae  Court. ) 

Error  from  enperlor  court,  Hancock 
county;  Lumpkin,  Judge. 

T.  M.  Bant  and  J.  A.  Barley,  for  plain- 
tiff In  error.  W.  M.  Bo  ward,  Sol.  Gen., 
for  the  State. 

Blecklbt,  C.  J.  1.  That  the  accused  Is 
not  entitled  to  a  dlscbaree  upon  hfs  mo- 
tion therefor,  made  at  the  term  when  the 
mlHtrial  was  declared,  or  for  any  cause 
embraced  In  that  motion,  Htands adjudged 
and  determined  by  the  Judgment  of  the  su- 

S trior  court  rendered  at  that  term,  deny- 
g  the  motion.  This  Judgment  haa  never 
been  reveraed,  and,  wbetiier  erroneous  or 
hot,  is  conclueiTe  upon  the  question  de- 
cided. Consequently,  there  Is  no  occasion 
now  to  construe  and  reconcile  the  cases  of 
Gelgcr  V.  State,  25  Ga.  667,  and  Little  t. 
State,  54  Ga.  2i.  We,  however,  do  not  see 
why,  as  a  reason  for  declaring  a  mistrial, 
a  persistent  disagreement  of  thn  Jury  up 
to  the  moment  when  the  term  of  tbecoort 
would  expire  by  operatlou  of  law  would 
not  be  equivalent  to  inevitable  accident  or 
providential  cause,  within  the  meaning  of 
the  former  case. 

2.  But  the  benefit  of  theorlginal demand 
for  trial  would  not  be  wholly  lost  by  rea- 
son of  the  mistrial,  followed  by  a  rightful 
refusal  to  discbarge  the  accused  at  the 
term  when  the  mistrial  occurred.  The  de- 
mand would  stand  over  and  be  operative 
to  secure  a  trial  at  the  next  term.  This 
would  prQl^ably  be  so  even  had  the  trial 
resulted  in  a  verdict  of  guilty,  and  a  new 
trial  been  granted  on  the  prisoner's  mo- 
tion. An  intimation  to  this  effect  was 
made  in  Sllvey  t.  State,  84  Ga.  44, 10  S. 
£.  Rep.  591.  Nor  would  entering  a  aolle 
prosequi  on  the  indictment  without  the 
prisoner's  consent  deprive  him  of  the  right 
to  be  either  tried  or  discharged.  Durham 
V.  State,  9  <ja.  .306.  His  right  was  to  be 
tried  either  on  that  indictment  or  some 
other  charging  the  same  oRense,  or  to  be 
acquitted  ol  that  offense.  A  trial  on  a 
new  indictment  fortiiesame  offense  would 
satisfy  the  demand.  Jackson  State,  76 
Ga.  551,  (2.) 

8.  But  his  discharge  and  acquittal  under 
the  demand  could  only  be  operative  as  to 
the  offense  chai^d  in  the  Indictment, 
which  was  Bol.  pros'd.  the  Indictment 
pending  when  the  demand  for  trial  was 
made.  Code,  §  464H.  Here,  as  stated  in 
the  written  application  for  discharge,  the 
indictment  now  pending,  the  one  found 
after  the  nolle  prosequi  was  entered, 
charges  the  prisoner  "  with  nominally  the 
same,  but  really  charging  him  with  a  dif- 
ferent, offense,  the  said  first  indictment 
charging  him  with  a  felony  under  section 
4421  of  the  Code,  and  said  last  indictment 
charging  lilm  with  a  misdemeanor  under 
section  4435  of  the  Code. "  This  statement. 
Instead  of  affirming  the  Identity  of  the  of- 
fense charged  in  the  aeeond  indictment 


with  that  charged  In  the  flnt,  puts  a  dU 
rect  negatlre  upon  that  proposition.  Bat 
for  this  negative  we  might  Infer  from  read- 
ing the  two  indictments  that  they  both 
cover  one  and  the  same  criminal  transac- 
tion, and  therefore  that  they  charge  sub- 
stantially one  and  the  same  offense.  Holt 
V.  State,  88  Ga.  187.  The  accused,  how- 
ever, informed  the  court  below  and  by  the 
record  so  Iqforms  this  court,  that  the  two 
offenses,  though  nominally  the  same,  are 
BubstantlRlly  different.  Being  sabstan- 
tlally  different,  though  the  accused  was 
entitled  to  be  discharged  and  acquitted  of 
the  offense  charged  tn  the  former  Indict- 
ment, he  had  no  right  to  thedlBchargeaod 
acquittal  applied  for.  As  we  understand 
his  application,  it  sought  a  discharge  from 
the  pending  indictment,  and  the  offense 
to  which  it  relates,  nut  from  the  indict- 
ment which  had  been  no/,  proa'd  and  the 
offense  charged  in  It;  that  Is,  if  he  Is  to  be 
taken  at  his  word  as  to  the  two  offemRes 
b^ng  snbstantially  different.  We  discover 
no  error  In  denying  the  discharge  as  to 
the  Indictment  now  pending,  and  the  of- 
fense to  which  It  relates.  Judgment  al- 
finned. 

Hardwick  t.  Georgia  R.  ft  B.  Co. 
(Supreme  Ctnvrt  of  QeorQia.   May  e,  180(L) 
Nbolioknoi — ^Plradino. 
The  declaration  showing  on  its  faoe  that  the 
Injury  was  not  caused  by  n^ligeno&  but  was 
purely  accidental,  there  was  no  error  in  sostaia- 
Ing  the  demurrer  and  dismissing  the  action. 
(SvUobiu  by  the  Court.) 

Error  from  superior  court,  Newton 
county;  Boyntun,  Judge. 

The  official  report,  referred  to  In  tbe 
opinion.  U  as  follows:  "Hardwick  sued 
the  railroad  company  for  damages.  Xhe 
material  allegations  of  the  declaration 
were  as  follows:  On  February  5,  I8S3. 
plaintiff,  in  company  with  his  minor  son, 
who  was  under  his  employment,  control, 
and  oversight,  boarded  defendant's  ntsht 
passenger  train  at  Madison  station,  har- 
iug  tickets  purchased  from  defendant. 
The  conductor  collected  plaintiff's  fare  to 
Conyers'  station,  and  the  fare  of  his  son 
to  Almand  station;  bis  son  at  the  same 
time  telling  the  conductor  to  stop  the 
train  at  Almand,  where  he  wanted  to  i^t 
off.  But  the  train  ran  past  that  station  at 
the  usual  speed,— 16  to  30  miles  per  hour, 
—making  no  effort  to  stop.  thouKh  this 
was  a  usual  place  to  take  on  and  dia* 
charge  passengers.  Not  wishing  to  be 
carried  by  in  this  manner,  especlallv  as  it 
was  dark,  plaintiff's  son  arose  and  went 
forward  on  the  train  In  senrch  of  the  con- 
ductor, in  order  that  the  train  mlg-bt  be 
stopped  for  him  to  get  off.  About  this 
timethecondnctorapproached  and  passcMl 
plaintiff  from  behind,  going  throuxb  the 
reardoorofthe  coach, and  leaving  it  open. 
As  he  passed,  plaintiff  asked  him  why  he 
did  not  stop  the  train  to  let  yonng  Hard- 
wick get  oft,  as  he  had  been  directed  to  do. 
Receiving  no  reply,  and  the  door  being 
open,  plaintiff  arose  and  went  to  the  door, 
naturally  feeling  great  anzlel7  tor  the 
safety  of  his  son  under  the  (Mrcumstances. 
Just  as  he  reached  the  door,  the  condnetor, 
without  any  notiflcation  whatew,  a^aed 
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a  rope,  and  gan  tt  a  stroiu;  leric.  eaaslnff 
tiie  train  to  come  to  a  andoen  and  Ttolent 
atop.  FlatDtlffnatnrallythTewfalBltfthand 
affalnat  the  fadnff  of  the  door  lor  Bupport, 
and  to  keep  from  talllnfir,  and  a  part  of 
lilB  left  foreflDKer  was  caugbt  between  tbe 
door  and  the  facing,  and  a  portion  ol  it 
was  thns  entirely  cut  off.  The  train  was 
Dotstopped  until  It  had  poaaedtbeatadon 
about  400  yarde  above  where  plaintiff's 
son  8^t  off.  Tbe  defendant  was  negligent 
tn  not  stopping  tbe  train  at  tbe  proper 
place,  and  In  mablng  no  effort  to  do  so; 
and  in  stopping  so  suddenly  and  reckless- 
ly at  the  place  where  It  did  atop ;  and  In 
not  propping  or  fastening  tbe  door  back 
BO  that  it  would  not  shut  while  passen- 
gers wwe  alighting;  and  in  not  replying 
to  plalntifTs  question  asked  of  the  con- 
ductor. On  account  of  this  negligence, 
and  without  fault  on  the  part  of  plain- 
tiff or  his  son.  plaintiff  baa  beui  seriously 
wounded  and  maimed  for  life,  from  which 
be  suffered  Intense  pain,  was  put  to  ex- 
pense for  doctors'  blUs,  etc.,  and  has  been 
pomanentlyinliired.  On  gmmaldemarrer. 
tbe  actlwk  was  dlMUtsaea,  and  the  plain- 
tiff excepted.  * 

B.  F.  EdwATda  and  h.  L.  Middlebrook^ 
tor  plaintiff  tn  error.  J.  B,  Camming  and 
J.  M.  Pace,  for  dafoidant  In  error. 

BiiSOKUT,  C.  J.  The  anbstance  of  the 
declaration  ta  set  oat  in  the  official  report. 
We  concur  with  tbe  court  below  in  think- 
ing that  ft  sets  forth  no  cauae  of  action. 
The  faQare  of  tbe  company  to  stop  the 
train  at  the  station  was,  it  Is  true,  negli- 
gence, and  a  violation  otdu^;  but  that 
and  the  plaintiff's  Inlnty  wore  not  ndated 
to  each  other  as  cause  and  ^ect.  Leav- 
ing tba  door  of  the  car  open  while  the 
train  was  In  motion  was  not  negligence ; 
for,  aa  matter  of  general  Information,  it 
is  known  to  all  travelers  that  tbe  doors  of 

Eassenger  cars  can  be  left  open  temporari- 
j  without  exposing  passeneers  to  nnusu- 
al  danger.  Nor  was  it  negligence  for  the 
conductor  to  stop  the  train  snddenly  In 
order  to  repair,  as  speedily  as  possible, 
tbe  error  be  bad  committed  In  passing  the 
station  without  stopping.  Although  the 
plaintiff's  injury  resulted  from  the  stop- 
ping of  the  train  and  the  fact  that  the 
door  was  open,  yet  It  seems  to  have  been 
a  pure  accident;  for  no  such  thing  would 
have  happened  if  Uie  plalntirr  had  not 
chanced  at  tbe  moment  to  be  standing 
near  the  door.  Instead  of  occupying  one 
of  the  seats  in  the  ear.  His  exposed  posi- 
tion was  not  luiown  to  the  conductor,  or 
at  least  It  Is  not  alleged  to  have  been 
known.  Taking  the  declaration  as  true, 
the  injury  was  an  accident,  and  courts,  in 
tbe  present  state  of  the  law,  must  recog- 
nise accidents  as  such,  even  when  they  oc- 
cur upon  railroads.  Judgment  afflrmed. 


Hats  t.  Jobdan  •«  al. 
iSapniMOenrt€fG€orgta.  JUyM,18Q0.) 

Bieav  ov  Wini  to  AoQums  noraarr—Ooimi- 
noKAL  Sum. 
1.  Code  0*.  1 1754,  prorldes  tiiat  all  property 
*soqnir«d  by  the  wife  during  ouvertare  wsll  vast 
tasBdbalo^to  thawtfa"  SUcL  that  a /snw 
«ovart  oonld  make  a  valid  omtraet  for  sod  beoaow 
T.lls.B.no.21 — 58 


possessed  of  personal  property  thouerh  she  had  no 
separate  estate. 

9.  Plaintiffs  deUvered  to  defecdaat  a  j^ano, 
■ha  giving  her  notes  "for  value  received  for  the 
rent  *  FlalntifEswere  to  retain  title  till  all  notes 
were  paid,  but  upon  the  payment  of  said  notes 
"glTen  fnr  the  use  of  this  piano"  title  was  to 
pass  to  the  "lessee. "  Upon  default  In  Dayinent 
tlie  i^anowas  to  be  returned.  JB«ld,  to  be  a  txm- 
dlttonol  sale,  and  not  a  lease,  and  npni  recovery 
of  the  piano  the  money  alxMdy  paid  should  be 
retuxned,  after  deducting  the  proper  anunmt  fdr 
the  ose  of  the  piano. 

Error  from  superior  court.  Early  coun- 
ty; GuBRRY,  Judge. 

B.  H.  Po  well,  tor  plaintiffs  In  error.  John 
B.  Irwin,  for  defendant  In  error. 

SiHMONa,  J.  Jordan  ft  Cu.  sued  Ura. 
Sudle  Hays  In  bail  trover  for  an  "Opera 
piano,"  alleged  to  be  of  the  value  of  $860, 
and  also,  In  the  same  action,  sued  her 
upon  an  alleged  indebtedness  for  $35  at- 
torney'a  fees.  The  piano  was  selied  hj 
the  aberlff,  and,  lira.  Hays  baviDg  tailed  to 
give  tbe  bond  required  by  law  to  retain 
tbe  same,  the  plaintiffs  gave  bond,  and 
took  possession  ot  the  piano.  Mrs.  Haya 
filed  three  pleas :  (1)  That  at  the  time  she 
made  the  contract  wltb  tbe  plaintiffs  she 
was  a  married  woman,  and  had  no  sepa- 
rate estate,  and  for  this  reason  the  con- 
tract la  void  aa  to  her.  (21  That  when 
tbe  piano  waa  purchased  Jordan  ft  €k>. 
warranted  the  same  to  her  tor  five  years 
against  any  defects  In  workmanship,  ma- 
terial, or  performance  under  fair  usage. 
She  claimed  that  there  was  a  breach  of 
warranty,  for  the  reason  that  the  keys  of 
the  piano  were  so  arranged  and  construct- 
ed  as  to  make  them  too  tight,  cmd  prevent 
the  instrument  from  performing  under  fair 
usage,  and  that  H  is  not  a  good,  substan- 
tial, and  well-toned  Instrament,  and  that 
It  waa  constructed  so  defectively  as  to  al- 
low mice  to  get  into  tbe  keys  and  bndd 
neeta  therein.  (8)  The  third  was  an  equi- 
table plea.  In  which  she  all^d  that  she 
gave  to  the  plalntllfs  her  notes  for  tbe 
$360.  bearing  date  August  4, 1888,  one  be- 
ing for  9100.  due  October  1, 1888,  one  for 
fl60,  due  December  1,  1888,  and  one  for 
9100,  due  February  1. 1889.  and  that  she 
paid  the  first  note  when  it  fell  due;  but, 
upon  ascertaining  that  tbe  piano  did  not 
come  up  to  tbe  warranty,  nhe  offered  to 
return  it  to  tbe  plaintiffs  if  they  would  re- 
tomthe  money  she  bad  paid  thereon;  and 
that  they  refused  to  do  tbia.  She  prayed 
that,  as  they  had  elected  to  take  a  verdict 
for  the  return  of  the  piano  Itself  Instead  of 
a  rerdlct  for  damages,  she  might  have  a 
Judgment  against  them  for  the  9100  which 
she  had  paid  upon  the  piano.  Upon  the 
trial,  the  Jury,  under  the  charge  of  the 
court,  retnmed  a  verdict  in  favor  of  the 
plalntllte  for  the  piano.  Tbe  defmdant 
made  a  motion  for  a  new  trial  on  tbe  sev- 
eral grounds  therein  set  forth,  which  waa 
overruled,  and  she  excepted. 

1.  The  third  ground  of  tbe  original  mo- 
tion and  tbefonrthof  theamended  motion 
may  be  treated  together.  Tbe  defendant 
requested  the  court  to  charge  tbe  Jury  as 
follows:  "If  yon  should  find  from  tbe  eii- 
dence  that  tiie  plalntlOsand  the  deftadant 
made  a  contract  for  tba  piano  sued  for, 
and  U  yon  farther  find  that  at  that  time 
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the  detendant  waa  a  married  woman,  and 
that  she  had  no  separate  estate,  tlien  her 
contract  would  be  roid,and  plalntifTB  cao- 
not  recover  in  this  case.  *  •  •  She  can 
neither  contract  nor  be  contracted  with 
^urin^  her  marrlaffe,  and  II  daring  her 
•coverture  she  become  possessed  ol  prop- 
•ert^  in  which  she  has  no  title  her  posses- 
«loD,  by  operation  of  law,  would  become 
that  of  her  husband ;  and  for  this  reason 
plaintiffs  cannot  recover  of  defendant  in 
this  case. "  This  the  court  refused  to  give, 
«nd,  on  the  contrary,  charged  that  a  mar- 
vied  woman  Is  bound  by  her  contracts 
'Whether  she  has  a  separate  estate  or  act. 
"Ou  this  proposition  tbwe  is  great  conflict 
•or  diversity  of  opinion  among  the  courts 
■of  different  states ;  but  this  conflict  arises 
'<rom  the  different  phraseology  of  the  stat- 
utes, no  two  of  the  acts  being  alike,  and 
Xhe  court  in  each  case  having  construed 
the  act  of  the  legislature  of  its  own  st^te. 
See  Harris  on  Married  Women,  where  the 
'decMuna  of  the  different  eonrts  are  col- 
lated. Onr  own  statute  upon  this  subject 
38  somewhat  different  from  that  of  any 
«ther  state,  and  this  la  tiie  first  time  that 
the  question  here  made  has  come  squarely 
-befure  us.  We  must  construe  the  act  ac- 
cording to  what  we  consider  to  be  its  tme 
nineanlng,  and  the  legislative  Intent.  The 
language  of  theact  of  1866, as  found  In  sec- 
"tlonlTA  of  the  Code,  la  as  follows:  *'AU 
■tlie  property  of  the  wlfb  at  the  time  of  the 
mairiage.  whether  real,  personal,  or 
<cboseB  In  action,  shall  be  and  remain  the 
separate  property  of  the  wife;  and  alt 
^property  given  to,  inherited,  or  acquired 
^y  the  wife  during  coverture  shall  vest  In 
-«nd  belong  to  the  wife,  and  shell  not  be 
'liable  for  thepayment  of  any  debt,  default, 
•or  contract  of  tbe  husband."  This  act 
'was  In  substance  incorporated  Into  the 
^constitution  of  1868.  (article  7.  S  2,)  and 
«lBO  into  that  of  1877>  (Code,  S  5087.)  It 
^It  be  seen  that  It  declares  thafall  prop- 
erty given  to,  Inherited,  or  acquired  by  the 
wife  during  coverture,  shall  vest  in  and 
belong  to  tbe  wite.  **  etc.  It  la  clear  from 
the  terms  of  the  act  that  all  the  property 
the  wife  bad  at  the  time  of  her  marriage, 
and  all  property  given  to  or  inherited  by 
her  thereafter,  belongs  to  her  Just  as  if  she 
iiad  never  married ;  and  we  think  that  un- 
^r  the  same  statute  all  that  she  may 
thereafter  acquire  besides  that  which  is 
given  to  or  inherited  by  her  belongs  to  her 
in  like  manner.  We  think  the  intention  of 
tbe  legislature,  and  of  the  framers  of  the 
■constitution,  in  the  use  of  the  word  "  oc- 
-4]ulred,**  was  to  confer  upon  the  wife  the 
<i«nme  rights  and  privileges  as  to  acquiring 
.property  as  she  had  before  marriage.  The 
Uaw  having  thus  given  her  the  power  to 
Jiold  in  her  own  right  property  given  to 
-or  inherited  by  her^free  from  her  husband, 
and  without  the  intervention  of  a  trustee, 
-It  gave  her  necessarily  tbe  po  #er  to  con- 
tract and  be  contracted  wfth.  If  she 
■^contracts  and  makes  a  profit ,  the  profit 
^huB  acquired  belongs  to  her;  Jf  atae  loses, 
^he  loss  falls  upon  her.  If  the  law  deals 
thus  generously  with  wives  yt  ho  were  so 
fortunate  as  to  own  property  at  the  time 
of  marriage,  or  who  have  received  or  In- 
herited property  since,  why  will  it  not  so 
deal  with  all  wives?  Why  should  It  ex- 


clude one  who  bad  nothing  at  the  time  of 
her  marriage,  and  who  has  since  received 
and  expects  nothing  by  way  of  gift  or  in- 
heritance? Why  should  she  not  be  al- 
lowed to  make  a  contract  whereby  she 
may  acquire  property?  Why  may  Rhe  not 
be  allowed,  especially  if  she  baa  an  im- 
provident husband,  to  contract  and  ac- 
quire property  for  the  support  of  bers^f 
and  her  children?  In  our  opinion  there 
can  be  no  doubt  that  If  a  woman  has 
property  at  tlie  time  of  her  marriage,  or 
afterwards  acquires  It  by  gift  or  inherit- 
ance, she  has  all  the  rights  we  have  men- 
tioned ;  and  we  can  see  no  good  reason  to 
hold  that  the  same  rights  were  not  con- 
ferred upon  tbe  wife  who  had  nothing  at 
her  marriage,  and  has  acquired  nothing 
by  gift  or  Inheritance  since.  The  legisla- 
ture, in  our  opinion.  Intended  to  put  all 
wives  upon  the  same  footing  In  regard  to 
contracts  and  acquiring  property,  and  in- 
tended to  allow  them  to  make  contracts 
whether  tiiey  have  separate  estates  ornot. 
and  to  make  these  contracts  binding 
whether  executed  or  execntorr.  A  man 
can  make  a  contract  whether  he  has  an 
estate  or  not.  Why  not  allow  a  married 
woman  to  do  the  same?  No  one  can  pos- 
sibly be  Injured.  II  she  mukes  a  contract 
the  other  party  can  easily  ascertain 
whether  she  has  a  peparate  estate  or  not. 
II  she  has  none  the  other  party  need  not 
make  the  contract.  II  he  does  make  It  he 
takes  tlie  risk  Just  as  he  would  It  he  were 
contracting  with  a  man  who  had  noth- 
ing. He  takes  the  risk  of  being  able  to 
enforce  It.  While  this  court  has  not  here- 
tofore decided  this  question  squarely,  the 
trend  of  our  decisions  slnoe  the  act  of  186G 
has  been  In  tbls  direction.  We  think, 
therrtore,  that  the  conrt  did  not  err  In  re- 
fusing the  request,  and  in  charging  as  com- 
plained of  in  tbls  ground  of  tbe  motion. 

■2.  The  second  ground  of  the  amended 
motion  complains  tbat  the  conrt  com- 
mitted error  in  charging  as  follows:  **If 
the  plaintiffs  sold  the  piano  here  sued  for 
to  the  defendant,  and  retained  the  title  in 
thems^ves  until  the  notes  given  therefor 
were  all  paid,  and  If  there  yet  lymalns  any 
part  of  said  purchase  money  unpaid  after 
deducting  from  the  price  to  be  paid  tbe 
amount  paid  bydetendaiitandtiiedamage 
sustained  by  defendantby  reason  uf  any  de- 
fect In  said  piano,  or  failure  of  plalntllTa* 
warranty  on  said  piano,  you  will  find  for 
plalntlRs  the  piano  here  sued  for. "  This 
charge,  under  the  pleadings  and  the  evi- 
dence In  tbls  case,  we  think  was  erroneous. 
We  presume  the  court  was  led  into  error 
by  construing  the  contract  between  the 
parties  as  a  lease,  and  not  as  a  condition- 
al sale.  The  note  which  the  defendant 
paid,  and  which,  except  as  to  date  and 
amount.  Is  Identical  with  the  others,  each 
of  them  forming  part  of  the  same  contract, 
contains  the  following  sUpnlatfons: 
"tm.  Early  Co.,  Ga.,  Aug.  4.  18S8.  I 
promise  to  pay  J.  Jordan  ft  Co.,  or  bearer, 
one  hundred  dollars,  forvalae  received, for 
the  rent  of  their  Opera  piano,  style  S,  No. 
11.640,  at  the  office  of  John  T.  Davis  & 
Son,  Colombia,  Ala.,  In  the  foUowing  in- 
stallments, to-wit:  One  hundred  doUan 
on  the  1st  day  of  October,  1888.  The  mak- 
ers and  sureties  *  *  *  agree  that,  Ucol- 
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lected  by  an  attoruey  by  or  nUbnut  suit, 
tbe  teea  o{  eucb  atturney  sball  be  added 
and  paid  by  the  said  makers  and  sarettes, 
ADd  may  be  Included  In  any  Judgment  that 
may  be  rendered  asainst  tbem  on  said 
note.  It  Is  agreed  and  understood 
*  *  *  that  the  piano,  for  the  use  of 
which  this  note  is  given.  Is  and  sbaJl  re- 
main the  property  of  J.  Jordan  A  Co..  and 
In  default  of  payment  the  said  piano  shall 
bfl  returned  to  them  or  their  agent  In 
ffood  order,  and  they  iwthelr  agent arean- 
tborlied  to  take  poflsesBton  ol  the  same 
wlthoat  process  of  law.  On  payment  of 
this  note  (given  for  the  use  of  this  piano) 
a  bill  of  sale  will  be  given,  and  title  of  the 
same  passed  to  the  lessee;  but  until  thAn 
tbe  title  to  the  piano  shall  remain  In  J. 
Jordan  ft  Co.  (Homestead,  etc.,  waived.) 

S Signed]  SoDiB  Hats.  [Seal.1  Attest: 
.  H.  &UONTOH.  Purchase's  P.  O.  ad- 
<lree8:  Cedar  Springs,  Oa.  Becorded  In 
Book  0,  Mortgages, "  etc.  Tbe  court  be- 
low must  have  regarded  tbe  9100  paid  by 
tbe  defendant  under  this  note  as  In  the 
nature  of  rent  for  the  use  of  tbe  piano  for 
the  two  months  during  which  she  had 
held  It,  and  as  lost  to  the  defendant  in  the 
«Tent  of  her  failure  to  pay  the  remainder 
of  the  amount  agreed  upon.  Although 
the  contract  does  use  the  term  "rent," 
and  states  that  thenotes  are  given  for  the 
"use"  of  tbe  piano,  we  do  not  so  construe 
it.  but  r^ard  It.  not  as  a  leaee  or  renting, 
but  as  a  conditional  sale  with  title  re- 
served In  the  vendor  untU  the  purchase 

Srke  Is  paid.  OaUford  v.  McKtnley,  61 
a.  m  TThe  entire  9860,  styled  **  rent,  ■*  is 
made  payable  within  six  months  from  the 
date  of  the  transaction,  and  Is  the  stipu- 
lated value  of  the  piano,  and  the  eonstder- 
atlon  for  a  bill  of  sale  to  be  given  when 
the  full  amount  Is  paid ;  and  the  sale  of 
tbe  piano,  and  not  the  renting  thereof,  Is 
evidently  tbe  real  end  and  basis  of  tbe 
contract.  Tbe  supreme  court  of  tbe 
Dnited  States,  In  passing  npun  a  similar 
contract,  say:  **Nor  is  the  transaction 
«hang(.'d  by  the  agreement  assuming  the 
form  of  a  lease.  In  determining  tlie  real 
character  of  a  contract  courts  will  always 
look  to  Its  purpose  rather  than  to  the 
name  given  it  by  the  parties. "  Henrey  t. 
Locomotive  Works.  W  U.  S.  673.  Mr.  j;us- 
tlce  Oavib.  In  the  opinion,  cites  Morch  t. 
Wright,  46  111.  487,  In  which  it  was  held,  as 
to  a  contract  of  this  character,  "that  it 
was  a  mere  subterfuge  to  call  the  transan- 
tlun  a  lease,"  and  says:  "It  is  true  the 
Instrument  of  conveyance  purports  to  be 
a  lease,  and  the  sums  stipulated  to  be  paid 
are  for  rent:  hut  this  form  was  used  to 
«over  tbe  real  transaction  as  much  so  as 
was  tbe  rent  of  the  piano  In  Mnrch 
Wright.  There,  the  price  of  the  piano  was 
to  be  paid  in  thirteen  months,  and  here, 
that  of  the  engine  *  *  *  In  one  year. 
It  was  evidently  not  the  intention  that 
this  large  sum  should  be  paid  as  rent  for 
the  mere  use  of  tbe  engine  for  one  year. 
If  so,  why  agree  to  sell  and  convey  the 
full  title  on  the  payment  of  the  last  install- 
ment? In  both  ceues  the  stipulated  price 
of  tbe  property  was  to  be  paid  in  short  In- 
staJIments,  and  no  words  employed  by 
the  parties  can  have  tbe  effect  of  changing 
the  troe  nature  of  tbe  contracts. "  Tbe 
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courts  now  uniformly  hold  that  such  con- 
tracts are  not  leases,  but  are  conditional 
sales.  It  was  so  held  where  parties  ex- 
pressly contracted  that**  no  agreement  of 
sale  of  said  piano-forte  Is  Implied. "  Oerow 
v.  Castello.  11  Colo.  660, 19  Pac.  Rep.  606. 
See,  also.  Miller  v.  Steen,  80  Cal.  402;  Man- 
ufacturing Co.  V.  Cole,  4  Lea,  439;  Knittel 
V.  Cushlng,  67  Tex.  864;  Loomls  v.  Bragg, 
60  Conn.  228;  Manufacturing  Co.  v.  Gra- 
ham, 8  Or.  17;  Lucas  v.  Campbell.  88  III. 
447;  Oreer  v.  Cbnrch,  18  Bush,  480;  Ger^ 
rish  V.  Clark,  fN.  H.)  18  A  tl.  Rep.  870 ;  Goiv 
ham  V.  Holden,  (Me.)  9  Atl.  Bep.  894; 
Carrier  v.  Knapp,  117  Mass.  824;  Carpen- 
ter Scott,  18  B.  I.  477;  Sage  t.  Sleuts. 
28  Ohio  St.  1;  Machine  Co.  v.  Hol- 
romb,  40  Iowa,  88;  De  Saint  Germain  v. 
Wind,  (Wash.  T.)  18  Pac.  Bep.  768;  Whlt- 
comb  V.  Woodwortb,  64  'Vt.644;  HintON 
mister  v.  Lane.  27  Hnn,  487.  Tbe  con- 
tract being  then  a  conditional  sale,  and 
not  a  lease,  and  tbe  payments  made  there- 
under not  rent  but  purchase  money,  the 
plaintiffs  have  no  right  to  retain  tbem  as 
rent;  andthei-els  no  express  stipulation 
that  they  shall  be  treated  as  a  forfeiture. 
"  FoTfdtures  are  abhorred  In  equity,  and 
are  never  favored  in  law. "  and  provisions 
for  forfeitures  are  regarded  with  disfavor, 
and  construed  with  strictness  when  applied 
to  contracts,  and  the  forfeiture  relates  to  a 
matter  admitting  of  compensation  or  res- 
toration. Where  adequate  compensa- 
tion can  be  made,  the  law  In  many  cases, 
and  equity  in  all  cases,  discharges  the  for- 
feiture upon  such  compensation  -being 
mada  The  law  Inclines  to  remedy  breach 
of  condition  by  damages  rather  than  ^ 
forfeiture.  Code,  %  22B6;  Story.  Eq.  Jur. 
SS  1812. 1814, 1816,  et  seq.  "On  a  sale  re- 
serving title  till  the  price  Is  paid,  many  of 
the  cases  hold  that  partial  payments  are 
forfeited  on  default  of  the  residue;  but  in 
courts  possessing  equity  powers  the  mod- 
em toiaency  Is  to  allow  the  seller  who  n- 
sdnds  a  contract  for  default  after  receir- 
ing  a  part  of  tbe  price  to  retain  only  so 
much  as  will  compensate  him."  Newm. 
Sates.  J  806;  Preston  v.  Whitney,  23  Mich. 
260,  267;  Johnston  v.Whlttemore,  27  Mich. 
463, 470.  In  this  case,  under  the  practice 
In  this  state.  It  was  within  the  power 
tbe  court  to  mould  tlie  verdict  so  as  to  do 
full  Justice  to  the  parties,  and  in  the  same 
manner  as  a  decree  in  equity.  Code, 
S§  3082,  8562 ;  Acts  1884-85,  p.  86 ;  Acts  1887, 
p.  64.  Although  the  plaintiffs  elected  to 
take  tbe  piano,  and  not  to  take  a  money 
verdict  for  damages,  as  tbey  had  a  right 
to  do  under  section  8664  of  the  Code,  yet 
we  do  not  think  that  they  were  entitled 
to  recover  the  piano  and  retain  all  the 
money  received  from  tbe  defendant.  We 
think  that  under  our  law  the  court  should 
have  instructed  the  jury  to  so  mould  their 
verdict  as  to  do  Justice  to  all  parties,  and 
should  have  Instructed  them  that  It  the 
plaintiffs  elected  to  take  the  specific  prop- 
erty, and  a  part  of  the  purchase  money 
had  been  paid,  the  plaintiffs  were  entitled 
to  recover  the  property  l^If ;  but  before 
they  could  recover  they  must  return  tbe 
money  which  the  defendant  bad  paid 
them,  after  deducting  a  proper  amount  for 
the  use  of  the  piano,  if  the  nse  was  of  any 
value  to  tbe  defendant,  whlchamonnt  tbe 

Digitized  by  VjOOglC 


836 


SOUTHEASTEBK  BEFOBTEB,  Vol.  11. 


jury  should  arrive  at  from  the  evidence, 
finding  the  balance,  with  Interest,  in  favor 
of  the  defendant  af^alnst  the  plaintiffs,  the 
piano  to  be  retamed  to  the  plaintiffs  upon 
baymfnit  to  the  defendant  of  the  amonnt 
tnuB  found.  When  the  plaintiff  obtains 
poBsession  of  the  piano  by  ball  process,  as 
was  done  In  this  case,  the  court  can  enter 
Juclffment  for  the  amount  fonnd  for  the 
defendant  upon  the  plaintiff's  bond.  The 
ruUnp;  here  made  Is  not  in  conflict  with 
that  In  the  case  of  Guilford  v.  McKlnley, 
61  Ga.  230.  In  that  case  the  plaintiffs 
elected  to  take  a  money  verdict  for  the 
damages,  and  not  a  verdict  for  the  prop- 
erty. This  court  held  that  they  could  re- 
cover the  balance  of  the  purchase  money, 
after  dednctlng  what  had  been  paid,  and 
damages  for  breach  of  warranty.  When 
the  court  said  in  the  latter  part  of  the 
opinion  in  that  case  tbat "the plaintiffs 
bad  the  right  to  recover  it  unless  the  bal- 
ance of  the  price  be  paid,  "the  conrt  meant 
that  the  plaintiffs  bad  the  right  to  recover 
the  balance  of  the  purchase  money  after 
deducting  what  had  been  paid,  and  after 
deducting  damages  arising  from  defects 
in  the  piano,  because  the  court  adds: 
"Which  payment  may  be  In  money,  or  by 
showing  that  the  piano  was  a  faulty  In- 
Btrnment,  and  that  the  plaintiff  had  got 
all  It  WBM  worth,  owing  to  Its  defects. " 
Jadgment  reversed. 


HiDELL  T.  Laukin  et  al. 
(Supreme  Court  €f  Qwruia.  May  7, 1890.) 

BxioDTioir— Bali  BvBntn  to  Hoktcasi— Riaan 
or  UoRTei.on. 
Where  propraly  is  sold  on  exeoatlon  €x- 
IffeMlyaoblect  to  a  moctgam  held  hy  the  debtor's 
wife,  and  bought  by  the  pl^tlfl,  an  agreement 
between  him  and  the  debtor,  as  his  wife's  agent, 
that  would  waive  the  bond  required  of  the 
creditor  to  have  the  property  fortikcomiog,  and 
allow  the  prooeedB  of  the  sale  to  be  dlmoaed  of 
by  the  oourtj  does  not  give  her  the  right  to  olalm 
saoh  proceeds  on  a  mortgage  A.  fa. 

Error  from  superior  court,  Floyd  coun- 
ty; Maddox,  Judge. 

C.  N.  Featherstone,  for  plaintiff  in  error. 
C.  Bowell  and  J.  Braab&ait  tor  defendants 
In  error. 

Blandfoss,  J,  This  was  a  contest  for 
money  in  the  bands  of  the  sheriff  under  a 
rule  to  distribute  the  same.  Hldell  claimed 
the  same  under  an  execution  issued  npun 
n  Judgment  of  foreclosure  of  a  mortgage. 
The  defendants  In  error  claimed  the  same 
under  a  general  Judgment.  It  was  Insist- 
ed by  counsel  for  the  defendants  In  error 
that  the  property  embraced  In  the  mort< 
gage,  and  which  was  sold  as  the  property 
of  Mr.  Hldell  under  a  general  Judgment  in 
favor  of  Dwiuell,  was  sold  subject  to  the 
hiortgage;  that  as  the  mortgage  had  been 
foreclosed,  and  execution  bad  been  Issued 
on  the  Judgment  of  foreclosure.  It  was  op- 
tional with  the  plaintiff  In  the  mortgage 
to  have  claimed  the  money  arising  from 
the  sale  if  the  property  had  been  sold  tree 
from  the  incumbrance  of  the  mortgage; 
but  counsel  insists  that  the  plaintiff  In  the 
mortgage  (the  plaintiff  In  error)  appeared 
at  the  sale,  and  gave  notice  that  the  prop 
erty  would  bs  sold  subject  to  her  mort- 


gage, and  that  it  was  BO  sold;  thatOD 
Che  day  following  the  sale  plaintiff  made 
an  affidavit  in  accordance  with  the  Code 
to  require  the  purchaser  to  give  bend  and 
secoTity  for  tiie  forthcomlaK  ot  the  imp- 
erty  to  answer  the  demanOB  of  her  mort- 
gage, and  that  therefore  the  executlOD  is- 
sued upon  this  foreclosure  at  the  Instance 
of  the  plaintiff  In  error,  and  in  berfaror, 
could  not  participate  In  this  fund;  and  that 
as  to  her  theequl^  of  redemption  which  her 
husband  bad  In  tbe  mortgaged  pretoian 
was  only  sold.  The  conrt  below  so  bdd. 
and  instructed  the  Jury  to  tills  eflttt: 
That  if  the  contention  of  tbe  ddendants  b 
error  was  proven  by  the  facts,  then  tbey 
sbouldflndagalnstthemortgagee.  Totbli 
ruling  of  the  conrt  Mrs.  Uldell,  tbe  plain- 
tiff In  error,  excepted,  and  says  it  was  er- 
ror. It  Ib  now  contended  before  us  tbat  it 
was  shown  that  atter  the  affidavltal  Un. 
Hlddl  had  been  made,  the  day  after  Que 
sale,  there  waa  a  contract  entered  into  b^ 
tween  Mrs.  Hldell  and  Dwlnell,  the  plain- 
tiff in  the  common-law  Judgment  and  tbe 
purchaser  at  tbe  sale,  to  the  following  d- 
feet :  That  the  Courier  newspaper  bought 
by  Dwinell  on  tbe  6th  Inst,  at  Che  sheriff^ 
sale  might  be  retained  by  Hldell,  and  oMd 
in  the  publication  ot  the  Courier  unttl  tbe 
first  Tuesday  In  October  follovring,  witii- 
outcbarge;  that  at  the  expiration  of  tte 
time  stated  Hldell  would  d«lver  the  pro^ 
erty  to  Dwinell,  without  charge  lor  stor- 
age; and  In  consideration  of  tbe  abore, 
Hldell,  as  agent  for  his  wife,  would  walre 
the  necessity  of  a  bond  for  tbe  tortbcom- 
ing  of  tbe  property  bought  by  Dwlndl, 
and  would  cliUm  the  proceeds  trf  tbe  nle 
only  upon  the  mortgage  In  taTor  of  Un. 
Hldell,  and  allow  the  same  to  be  dlqwKd 
of  by  Jadgment  of  tbe  court  on  a  rale 
against  the  sheriff.  And  It  Is  contended 
tbat  this  agreement  gave  to  Mrs-ffidd 
tbe  right  to  claim  the  money  in  the  aber- 
Itt's  bands  upon  a  mortgaged,  to  tbe 
Bame  extent  aa  If  tbe  property  had  bets 
sold  free  from  tbe  incumbrance  ot  ber 
mortgage.  We  do  not  think  this  agm* 
ment  operates  in  tbe  way  contCTdedfitr 
by  counsel  for  the  plaintiff  In  error,  it 
gives  to  Mrs.  Hldell  no  better  right  to  tbe 
proceeds  of  the  sale  of  the  mortgagwl 
property  than  she  bad  before  the  agree- 
ment was  entered  Into.  Thla  agreennt 
does  not  In  any  way  waive  any  rlgbt 
which  she  bad  to  follow  this  prupertr  as 
subject  tu  the  lien  ot  ber  mortgage.  Itii 
true  tbat  she  bad  the  right  to  claim  tbe 
proceeds  of  tbe  sale  of  the  property,  U  ibe 
desired  to  do  so,  before  the  court;  asdlr 
was  tor  the  court  to  say,  when  she  made 
^uch  claim,  whether  her  claim  would  be 
allowed  or  not  under  the  facts  of  the  ca* 
Indeed,  looking  at  tbe  wbde  agreemest. 
tbe  latter  part  of  It  (where  the  parn« 
agree  tbat  during  the  Interval  betvf«c 
tbe  time  tbe  agreement  was  entered  intc 
and  the  first  Tuesday  In  October  if  tbe 

{lartles  could  sell  tbdr  respeetlTe  Inteneti 
n  the  Courier  and  material  toanyotbrr 
person  Or  persons,  they  would  d^ver  tbt 
Bame  to  the  purchaser  nntneombered, « 
tbat  a  pertect  title  could  be  transfemd- 
and  delivery  made,  as  soon  as  tbe  sak 
could  be  effected)  shows  dearly  tbat  at 
least  Hldell  consldere^tig^i^^ropectr 
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n-as  bHII  Incumbered  by  bis  wife's  mort- 
fage.  So  we  think  the  ruling  of  the  court 
)n  thia  point  was  right,  and  under  the  ev- 
dence  lu  the  case  there  remained  nothing 
or  the  Jnnr  to  do  but  to  find  agalnat  the 
aaim  of  tbepIalntUI  In  error.  And  the 
ndgment  of  tna  conrt  bdow  Is  affirmed. 


BSSTKt     Cbattahoocbbe  Bbkk  Co. 

(SHpranw  Court  ^  Oaorvla.  JU^ltUn.) 
Bzwnmoii— loTT  axd  Idw. 
Where  an  oEecaUon  Is  based  solelj  tm  an 
ittaohmeot  beCom  a  Jnstioettf  the  peace,  and  It  is 
lot  shown  ttiit  defepdant  had  notioeL  as  vroTided 
ly  Code  Ga.  |  IGOB,  or  that  he  leptoned  the  prop- 
irty,  OP  that  he  wpeared  and  defended,  the  levy 
rill  he  dismissea  as  to  property  not  described  In 
he  attachment,  and  oialmed  by  third  persons, 
bongfa  the  exeentttiHt  and  levy  were  geaeraL 

Error  from  anperior  conrt.  Chattooga 
sounty ;  Maddox,  Judge. 

Wrigbt  A  fiftrris,  lor  plalntilf  in  error. 
/.  ii.  B^llaih  and  fr.  &  Thommmt  tor  de- 
iendant  In  error. 

SiHMONB,  J.  The  record  ahowa  that 
fteerea  aued  out  an  attachment  against 
htarahall,  which  was  levied  on  certain  per- 
lonal  property.  The  attachment  waa  re- 
:uraable  to  t£te  July  Una  of  the  Juatlce'a 
;uurt.  On  July  16tii  an  exeentton  waa  !»• 
ined  from  that  conrt  in  favor  of  Reeves 
igalnst  Uarshall,  commanding  levy  and 
lale  of  a  sufficiency  of  the  property  of  Mar- 
ihall.  and  also  the  property  described  in 
:he  attachment  levy  as  the  property  ol 
lefendant,  to  malte  the  sum  for  which  the 
attachment  was  sued  out,  with  interest 
ind  costs,  and  reciting  that  this  was  ad- 
udsed  against  him  upon  an  attachment 
D  ^at  court  on  July  7th.  This  execution 
iras  levied  upon  certain  iwrsonalty,  in- 
:ludlng  six  wheel  scrapes.  These  scrapes 
vere  not  included  in  the  original  attach- 
nent  levy,  and  to  them  a  claim  was  ioter- 
losed  by  the  Chattahoochee  Brick  Com- 
>any.  on  the  trial  of  which  In  the  Justice's 
lourt  a  Judgment  was  rendered  for  the 
Jalmant.  and  theplalntltf  appealed  to  the 
aperior  court,  upon  the  trial  of  the 
laim  in  the  superior  court  the  execution 
vas  introduced,  and  the  claimant  moved 
o  dismiss  the  levy  because  the  execution 
vas  not  tt  general,  but  a  special,  attach- 
nent  e.  and  because  the  six  wheel 
crapes  were  not  mentioned  as  a  part  of 
,be  attached  property.  The  conrt  dls- 
nlssed  the  levy  because  the  scrapes  were 
lot  embraced  in  the  original  attacliment 
evy,  and  because  it  appeared  that  the  ex- 
<;ution  was  not  a  general,  but  an  attach- 
nent,  execution,  and  ttiere  wao  nottilng 
)efore  the  court  to  show  that  the  defend- 
int  In  attachment  was  serred  with  gener- 
il  notice  so  as  to  obtain  the  general  Judg- 
nent.  or  that  he  appeared  and  pleaded  or 
epievied  the  property,  to  which  rallng  the 
ilaintltl  excepted. 

Where  a  plaintiff  sues  out  an  attacb- 
nent  against  a  defendant  before  a  Justice 
»f  the  peace,  the  mas^strate  has  no  right 
»r  power  to  Issue  a  general  execution 
^auist  the  defendant,  unless  the  plaintiff 
rlres  notice,  as  required  by  section  8309  of 
he  Code,  or  unless  the  d^endant  has  giv- 
n  bond  and  security,  as  provided  in  sec- 


tion 8319  of  the  Code,  or  unless  the  defend- 
ant appeared  and  made  defense  by  himself, 
or  by  an  attorney  at  law,  as  provided  In 
section  S32S  of  the  Code.  If  notice  Is  given 
to  the  defendant  by  the  plaintiff,  or  the 
defendant  replerles  ttie  property,  or  ai>- 
pears  and  ptoads,  then  the  magistrate  can 
issue  a  general  execution  against  him, 
which  will  bind  all  his  property.  But  If 
none  of  these  things  are  done,  the  magis- 
trate can  only  issue  an  execution  against 
the  property  mentioned  in  theattachment. 

If  be  shonld,  however,  issue  a  general 
execution,  and  it  Is  levied  upon  property 
not  mentioned  in  the  attachment,  and  the 
property  so  levied  on  Is  dalmed  by  a  third 
person,  uid  It  affirmatively  appears  on 
the  trial  of  the  claim  that  the  execution  is- 
sued upon  the  attachment  only,  then  the 
levy,  upon  motion,  should  be  dismissed, 
In  this  case  It  appears  from  the  record  be- 
fore ns  that  this  execution  was  Issued  ui>- 
on  the  attachment  only,  and,  having  been 
levied  upon  property  not  mentioned  in  the 
attachment,  the  conrt  was  right  in  di^ 
missing  thelevy .  The  plaintiff  might  have 

Erevented  the  dismissal  of  the  levy  If  he 
ad  offered  testimony  to  the  court  to 
show  either  that  be  had  given  the  defend- 
ant notice  or  that  the  defendant  bad  re- 
plevied the  property,  or  had  appeared  In 
coort  and  pleaded.  He  did  not  do  this, 
however,  but  relied  solely  upon  the  pr^ 
sumption  that  the  magistrate  had  evi- 
dence before  him  sufficient  to  authoriie 
him  to  issue  a  general  execution.  In  the 
ease  of  Caritbers  v.  Venable,  52  Ga.  895, 
this  conrt  say :  "It  was,however,ln  proof 
that  the  suit  was  an  attachment,  and  the 
0.  /k.  produced,  and  which  sold  the  prop- 
erty. Is  a  general  0.  A.  It  falls  to  appear 
that  the  defendant  was  ever  served  with 
notice,  or  that  he  made  defense.  An  at- 
tachment is  only  good  against  the  proper 
ty  levied  on,  and  this  S.  fa.,  if  founded  on 
an  attachment  only,  is  clearly  void,  since 
it  was  without  notice.  It  appearing 
affirmatively  by  the  proof  that  there  was 
no  regular  suit,  bpt  only  an  attachment, 
a  general  S.  fk.  Is  Illegal  and  void.  We  do 
not  agree  that  the  issning  of  a  general  0. 
fk.  ImplleB  notice,  and  that  it  Is  to  be  tak- 
en for  granted  there  was  notice.  There 
are  decisions  to  the  effect  that  a  general 
Judgment  by  a  court  o!  general  Jurisdic- 
tion will  be  presumed,  piima  Aelp,  to  bs 
founded  on  notice;  but  we  knowuf  no 
such  rule  In  favor  of  a  J7.  fa.  or  other  ex^ 
cutlon.  The  latter  la  not  the  act  of  a 
court.  It  Istbe  mere  ministerial  actof  the 
executive  officer  of  thecourt.  •  •  *  We 
think  In  this  case,  tberelore,  that,  as  It 
was  made  affirmatively  to  appear  that 
the  case  was  orlj^nally  an  attachment,  It 
waa  incumbent  on  the  purchaser  to  show 
how  the  ff.  ik.  became  a  general  one.  This 
he  utterly  failed  to  do,  and  the  Judge  was 
right  In  his  instructions  to  the  Jury  on  this 
point."  The  record  before  ns  showing 
affirmatively  that  theexecutlon  wasfound- 
ed  on  an  attachment,  and  the  plaintiff 
having  utterly  failed  to  show  to  the  court 
below  that  he  had  given  notice  to  the  d^ 
fendant,  or  that  the  defendant  bad  ap- 
peared and  pleaded,  or  replevied  the  prop- 
erty, the  court  was  right  in  dismissing  the 
levy.  Judgment  affirmed. 
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C1UIGUIL.EB  et  al.  T.  Gaublb. 

iSuprems  Oowrt  af  Oeargia,  Vsiy  7, 1890.) 

VUddqukt  Coktvtutoss— Ihnoobkt  Pubchuxk 
— Equttixs  or  Ckbditosb. 

1.  Where  a  person  indebted  by  veneral  Jndg- 
mants  tooertalu  of  his  creditors  nuikee  a  sale  <n, 
and  conveys  hj  warranty  deed,  a  portion  of  his 
lands  to  another  for  a  fair  and  valuable  conalder* 
ation,  and  after  such  sale  and  oonveyanoe  certain 
other  of  his  creditors  obtain  general  Judgments 
aoainst  snoh  debtcnr.  and  when  all  of  the  property 
(u  the  debtor  is  sola  by  the  sheriff,  including  the 
land  conveyed,  and  the  money  ariung  from  such 
sale  Is  in  the  hands  of  the  offloerfor  disbrlbntion, 
the  bona  flde  purchaser  has  a  superior  equity  to 
have  so  much  of  the  fund  which  aroee  from  ttie 
wale  of  the  debtor's  property  other  than  from  the 
land  conveyed  to  him  amtlled  to  the  older  Jodg- 
mmit  liens,  antedating  his  pnrohftse,  to  the  equity 
of  the  Junior  Judgment  creditors  to  have  the  older 
Judgments  paid  first  out  of  the  fund  which  arose 
from  the  sale  of  the  purchaser's  land. 

3.  In  sttoh  a  case  the  fund  will  be  distributed 
aooordlng  to  equitable  principles,  and  ratable  con- 
tribution of  the  two  funds  towards  satisfying  the 
older  Judgment  liens  would  be  inequitable. 

8.  This  not  being  a  ooutest  oetwea  several 
bona  fide  purchasers,  the  rule,  as  applicable  to 
them,  is  not  decided. 
(Syllabus  by  the  Court.) 

Error  from  Buperlor  court,  Chattooga 
couDty;  Maddox,  Judge. 

Dabney  A  Foneh6t  for  plalntllh  In  error. 
J.  M.  Bettab,  W.  L.  Sbropeibire,  W.  M. 
Henry  and  H.  L.  Calberaon,  for  defendant 
In  error. 

BLA.NDPORD,  J.    In  this  CBBQ,   O.   M.  C. 

Branner  being  Indebted  to  several  cred- 
itors, tbey  sned  and  obtained  general 
Jadgmenta  agalnflt  all  bfs  properly,  npon 
which  writs  ot  execntion  lasaed.  After 
these  judgments  were  obtained  against 
Branner,  he  sold  and  conveyed  to  Gamble 
certain  land,  by  a  deed  containing  a  war- 
ranty of  title,  which  waa  also  a  warranty 
against  all  locumbrances.  After  this  deed 
of  conveyance  was  made  by  Branner  to 
Gamble,  the  plaintltts  in  error  obtained 
Judgments  against  Branner  which  consti- 
tuted llois  upon  all  the  property  which 
Branner  then  had.  The  land  which  had 
been  conveyed  to  Gamble,  and  other  lands 
and  personal  property  owned  by  Branner 
were  sold  under  the  older  ff.  fas,,  and  the 
money  arising  from  said  sale  was  In  the 
bands  of  the  sheriff  for  distribution  among 
the  credltora  ot  Branner  or  others  having 
claims  upon  the  funds.  The  plaintiffs  In 
error,  who  are  the  Junior  Judgment  cred- 
itors of  Branner,  and  whose  Judgments 
were  obtalued  since  the  conveyance  by 
Brannerto  Gamble,  brougfata  rule  against 
the  sheriff  to  distribute  this  fund.  -Upon 
the  trial  of  the  case  In  the  court  below, 
these  Junior  Judgment  creditors  contmded 
that  the  money  arislngfrom  the  sale  of  the 
lands  conveyed  to  Gamble  should  be  first 
applied  to  the  payment  of  the  older  Judg- 
ment Hens,  Inasmuch  as  they  could  not 

Eartlcipatein  that  fund,  their  judgments 
aving  been  obtained  since  the  sale  and 
conveyance  of  the  land  by  Branner  tu 
Gamble.  Gamble  contended  that  the  older 
Judgment  liens,  prior  In  date  to  his  con- 
veyance, should  be  paid  first  out  of  the 
money  In  the  sheriff's  bands,  which  arose 
from  the  sale  of  all  the  other  property  of 


Branner.  and  not  out  of  the  fund  arising 
from  the  sate  of  the  land  conveyed  by 
Branner  to  himself.  The  court  below  held 
aod  decided  that  the  Judgment  liens  ante- 
dating the  deed  from  Branner  to  Gamble 
should  be  first  paid  out  of  the  funds  aris- 
ing from  the  sale  of  the  property  of  Bran- 
ner which  was  left  after  the  con  veyaoce  to 
Gamble.  To  this  decision  the  Junior  Jndg- 
ment  creditors  excepted,  and  they  now 
prosecute  their  writ  of  error  to  reverse  the 
same.  It  will  be  noted  that  the  senior 
Judgment  creditors  make  no  contest  with 
these  parties,  bnt  are  satisfied  to  get  their 
money  ont  ot  any  fund,  aod  are  satlsfled 
with  the  decfelon  of  the  lower  court.  It 
may  be  stated  as  a  general  rule  that  In 
eases  like  this,  If  the  equities  of  the  con- 
testing parties  are  precisely  the  name,  and 
one  not  superior  to  the  other,  the  doctrine 
of  contribution  would  prevail;  tbat  is, 
the  whole  fund  would  be  first  made  to 
bear  the  payment  of  the  superior  lien,  so 
as  to  make  each  fund  of  the  contestants 
bear  its  ratable  proportion  towards  ex- 
tinguishing the  superior  Hen.  But  wbers 
one  of  the  contesting  parties  has  a  supe- 
rior equity  over  the  other,  the  mle  of  con- 
tribution does  not  exist.  And  In  a  rase 
like  this  the  first  question  to  be  solved  is. 
which  equity  of  the  parties  claiming  the 
fund  Is  tae  superior?  It  is  not  denied  that 
Gamble  was  a  bona  Sde  purchaser  with  a 
deed  ot  conveyance  warranting  against 
Incumbrances;  that  when  the  Junior  Judg- 
ment creditors  obtalued  their  Judgments 
the  liens  of  these  Judgments  did  not  attach 
to  the  property  purchased  hyGamblefrom 
Branner;  and  that  b^ore  thrae  Judgments 
were  rendered  this  land,  as  to  thera,  was 
the  property  ot  Gamble.  If  in  equity 
Gamble  could  have  forced  the  senior  Judg- 
ment creditors  to  go  upon  the  other  prop- 
erty of  Branner  for  the  payment  of  their 
Hens,  then  it  would  follow  that  his  equity 
was  superior  to  tbat  of  the  Junior  Judg- 
ment creditors  who  subsequently  acquired 
their  liens.  And  while,  for  technical  rea- 
sons, he  may  not  have  been  enabled,  undtf 
the  statute  laws  ot  this  state,  to  force  the 
senior  general  Judgment  Hens  npon  the 
other  property  of  Branner  not  embraced 
In  the  deed  of  conveyance  from  Branner  to 
himself,  his  right  and  equity  was  the  same, 
altbough  It  could  not  hare  been  enforced 
against  these  older  Judgment  liens.  Bar- 
den  V.  Grady.  37  Ga.  660.  So  tbat  when 
the  Junior  Judgment  credltom  obtained 
their  Judgments  and  acquired  their  Hens 
they  had  no  equity  whatever  as  against 
the  property  sold  and  conveyed  by  Bran- 
ner to  Gamble.  It  seems  to  as  that  the 
equity  of  Gamble,  being  prior  In  time,  was 
superior  to  any  equity  acquired  by  the 
Junior  Judgment  creditors,  and.  moreover, 
the  fund  which  arose  from  the  sale  of  the 
land  which  had  been  conveyed  by  Branner 
to  Gamble  was  produced  by  the  land  of 
Gamble,  his  property.  When  Gamble 
made  the  purchase  from  Branner,  he  ac- 
quired this  property  subject  alone  to  the 
Incumbrances  thereon  created  by  the  Judg- 
ments rendered  In  favor  of  thesenlor  Judg^ 
ment  creditors.  So  we  think  tiiat  Gam- 
ble's equltytohave  tbegeneralsenlorjudg- 
ment  credltora  paid  oat  of  the  fnnd  arising 
from  the  sale  of  Branner'a  property  other 
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tbau  the  laods  cotiTeyed  to  Gamble  Is  su- 
perior to  any  eqalty  of  the  Junior  Jodg- 
ment  creditors.  But  this  does  not  touch 
the  question  between  several  Innocent  pnr^ 
chasers.  The  doctrine  ol  qai  prior  in  tem- 
pore,  potior  est  ia  Jure  entitles  the  first 
purchaser  to  a  preference,  and  to  exemp- 
tion from  contribution.  We  tblnk  we  are 
fally  sustained  in  this  opinion  by  the  decis- 
ion ot  this  court  in  Cummins  r.  Cummlne, 
8  Ga.  487.  In  a  very  able  opinion  upon  the 
same  question.  Lord  Chancellor  Sooden,  In 
the  case  otAveralW.Wade,lMoll.567.Lloyd 
A  G.  t.  Sugd.  262.  held  that  where  a  party 
■deed  ol  several  estates,  and  Indebted  by 
Jodgrment,  settles  one  of  the  estates  with  a 
coTenant  aseinst  Incumbrances,  and-snb- 
seqoently  a»nowledges  other  JudKmentSt 
the  prior  judgment  should  be  thrown  al- 
together on  the  unsettled  estates;  and 
that  the  flubseqnrat  Judgment  creditors 
have  no  right  to  make  the  settled  estate 
contribute.  The  same  view  was  expresned 
by  Chancellor  Kent  In  the  case  of  Clowes 
T.  Dickenson,  6  Johns.  Ch.  2S5,  9  Cow.  403. 
Thlsde^on  has  been  followed  In  New 
Tork  ever  since,  as  will  be  seen  In  the  cases 
ot  James  T.  Hubbard,  1  Paige,  228;  Oou- 
vemeur  v.  Lynch,  2  Paige,  800;  Gnlon  v. 
Knapp,  6  Palffe,  85:  Skeel  v.  Spraker,  8 
Paige,  182;  Patty  v.  Pease,  Id.  277; 
Schryver  r.  Teller,  0  Paige,  178;  Rattabone 
v.  Clark.  Id.-  648;  Kellogg  v.  Rand,  11 
Paige,  68;  Stnyvesant  r.  Hall,  2  Barb.  Ch. 
161;  Insurance  Co.  v.  Bell.  23  Barb.  51; 
Crafts  V.  Aaplnwall,  2  N.  Y.  289 ;  Judaon  v. 
Dada,79  N.  Y.  878;  Coles  v.  Appleby.  22 
Hun,  72, 87  N.  Y.  114;  Kendall  v.  Nlebuhr. 
68  How.  Fr.l56.  We  are  aware  that  there 
are  some  decisions  to  the  contrary  of  this 
doctrine,  bnt  a  large  majority  of  the  courts 
who  bave  had  this  qnwtlon  b^ore  them 
hare  decided  as  we  nave  here  Indicated. 
It  may  be  said  that  the  case  of  Semmes  v. 
Boykln,  27  Oa.  47,  looks  In  a  different  di- 
rection ;  but  a  close  attention  to  that  case 
will  show  that  the  particular  equities  of 
the  parties  were  not  settled  by  tbe  Judg- 
ment of  this  court.  It  was  merely  decided 
that  tbe  bill  filed  by  the  creditor  had 
equity  la  It,  and  to  this  extrat  alone  did 
the  decision  go.  Tt  did  not  conflict  with 
the  decision  referred  to  above  of  Cummlng 
T.  Cnmminff.  See.  also,  Herbert  t.  Asso- 
ciation, 17  N.  J.  Eq.  497  ;  8  Pom.  Eq.  Jur. 
%  1224  ;  2  Washb.  Real  Prop.  212  et  seq.. 
where  there  Is  a  general  summing  up  of 
this  doctrineaa  tadd  by  tbedifrerent  courts 
of  tbe  Unitsd  States,  uie  large  majority  ot 
which  favor  tbe  views  we  bave  expressed. 

The  record  shows  that  certain  of  the 
older  Judgments  were  rendered  by  tbe  Jus- 
tice court  without  Jurisdiction,  the  sum- 
mons not  having  been  filed  16  days  before 
the  term  ot  court  at  which  these  Judg- 
mmts  were  rendered.  It  was  admitted  In 
the  argument  before  us  that  these  judg- 
ments should  not  participate  in  tiie  fund 
at  all.  <>f  coorse  the  court  below  sboald 
take  care  that  no  execotion  Issued  on  a 
void  Judgment  shall  take  part  In  the  dla- 
tributlon  of  tbe  fund ;  and  it  he  shall  find, 
npon  the  return  of  thlscase,tbat  any  such 
judgments  exist,  the  executions  Issued 
thereon  sbonld  be  ruled  out  from  any  par- 
ticipation In  thefond.  Judgment  affirmed, 
with  directions. 


Baoqh  t.  Btats. 
(Supreme  Court  Cff  Qemvio.  May  9, 1S90.> 
Bills  or  ExCTPnoNS. 
All  bfUs  ot  exoeptiona  oertifled  Blnoe  Jmn^ 
nary  1,  1890,  must  conform  to  the  aot  ot  Koran- 
ber  11, 1889,  the  prior  statutes  on  the  snbieot  hav- 
ing been  snpeneded  by  that  set   When  tiier» 
hu  been  no  compliance,  nor  attempt  to  oomply. 
with  the  wovisionB  of  the  aot,  this  oovrt  will  aoc. 
rewse  the  Jadgmant  ounplalned  oL 
(S^UobiM  by  the  Obwt) 

Error  from  superior  court,  Tronp  eoujv- 
ty:  Harris,  Judge. 

T.  H.  Wbltaker,  for  plaintiff  in  error, 
A.  Atktaaoa^  Sol.  Oen.,  for  the  State. 

Blbcslet,  C.  J.  In  this  case  tbe  motto» 
for  a  new  trial  was  overruled  on  tbe  12th 
ot  January,  1890.  This  Is  the  Judgment 
complained  of  as  error.  The  blU  ot  excep- 
tions was  certified  on  the  20th  dcgr  ot  Jan- 
uary, and  no  attempt  was  made,  tber  In 
the  bill  of  exceptions  or  the  Judge's  certifi- 
cate, to  comply  with  the  act  approved 
November  11, 1889,  (Acts  1889,  p.  114,)  pre- 
scribing the  manner  of  taking  cases  to  tbe 
supreme  court.  That  act  declares  "  that 
no  case  shall  betaken  to  tbesnpreroecoart 
by  bill  of  exceptions  exceptln  the  following 
manner."  It  then  proceeds  to  require 
tbe  plaintiff  in  error  to  specifically  set  out 
tbe  errors  complained  of.  and  specify  only 
BO  much  ot  the  briM  ot  evidence  and  suclk 
other  parts  ot  the  record  as  are  material 
to  a  clear  understanding  ot  those  errors. 
This  mast  be  done  In  the  bill  of  exceptions, 
aiid  the  Judge's  certificate  must  show  that 
the  bill  of  exceptions  does  specify  all  of  the 
record  material  to  a  clear  understanding 
of  the  errors  complained  of,  and  must  di- 
rect tbe  clerk  to  make  out  a  copy  of  such 
parts  of  the  record  as  are  in  the  bill  ot  ex- 
ceptions specified,  and  certify  the  same  as 
such.  The  act  took  effect  on  the  1st  of 
January,  and  repealed  all  laws  and  parts 
of  laws  in  conflict  with  Its  provisions.  Of 
course,  therefore,  the  prior  law  on  the  sub- 
ject of  bills  of  exceptions  ceased  to  oper- 
ate, or  to  furnish  any  authority  for  bring- 
ing cases  to  this  court.  We  could  not  feel 
authorized  to  reverse  a  Judgment  of  tbe 
superior  court  upon  a  bill  of  exceptiona 
and  writ  of  error  conforming,  perhaps,  to 
the  prior  law,  but  neither  conforming  to 
nor  showing  any  purpose  whatever  to 
comply  with  the  law  In  force  at  the  time 
the  jndgmsfit  complained  ot  was  rendered, 
and  at  the  time  the  bill  ot  exceptions  was 
certified.  We  decline,  therefore,  to  exam- 
ine Into  tbe  merite  ot  the  case,  not  having 
belore  us  any  duly-authenticated  record 
Qpun  which  to  base  the  examination.  All 
we  can  do  is  to  leave  the  ease  to  stand  aa 
the  court  below  adjudicated  It.  Judg- 
ment affirmed. 


Rous  &  G.  C.  Co.  et  a/,  t.  JurNmos. 

Sams  t.  Pricb. 
(SuprwM  Omvrt  cf  Owrgkt.  Key  7,  UBQ.) 
BMcmtT  DouAiif— DAMAoas. 
Thongfa  land  in  the  possession  <tf  tenants 
has  bera  oondemned  as  Uie  property  of  the  land- 
lord, and  all  damages  thereto  by  reason  of  taking 
for  a  railroad's  riKbt  of  way  have  been  paid  t» 
him,  the  compaay  is  liable  to  the  tenants  for  Injn- 
rifle  tocropsoooa^oned  by  cattle  getfeinc  in,  wheora 
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It  WM  dnetotiw  nniimd  t^flMoaonnari  after  tiw 
twndemiiAUaii,  vi  oatUe-gnvdi  nuuntalnad  1^  it 
theretofore. 

Error  from  city  court,  Fk^d  eovnty ; 
ai8BETBA.Bi>T,  Judge. 

DabntorJk  Foucb6,  for  plalntUts  In  error. 
«r.  Bmabam  and  C.  A.  Ttomwali,  for  de- 
fendant in  error. 

BuiNDroBD,  J.  Tbeae  two  eases  stand 
«pon  the  same  tooting,  the  tacts  in  each 
being  the  same.  It  is  contended  on  the 
part  of  the  plalntins  fn  error  that,  Inas- 
ninch  as  the  right  of  way  of  the  railroad 
company  had  beencondemnedasthe  prop- 
«rt7  of  Mcljendon,  and  all  damages  to  the 
property  bad  been  paid  for,  tbe  company 
was  not  liable  to  these  two  detondants  In 
error  for  damages  to  their  crops  by  rea- 
son of  cattle  baring  gotten  in  by  the  tear- 
ing down  of  tbe  fences  which  Inclose  the 
crops;  and  it  Is  further  conteDdedtbat,ln> 
asmuch  as  tbe  defendants  in  error  were  the 
tenants  of  McLendon,  they  should  look  to 
him  alone  for  any  damages  tbey  may  hare 
sntfered.  Bat  it  appears  from  the  eiridrace 
in  the  record  that  the  crops  of  these  two 
defcndantfliD  error  were  protected  by  stock 
Kape  which  had  been  made  by  tbeplBlntlfts 
in  error  previous  to  the  condemnation  of 
thlB  property,  and  that  after  the  condem- 
natlnn  of  the  property  the  stock  gaps  were 
filled  up  by  the  company,  In  consequence  of 
which  cattle  went  through,  and  destroyed 
tbe  crops  of  defendants  in  error. 

We  think,  under  these  circumstances,  the 
company  was  liable  for  damages  which 
the  plaintiffs  In  error  sustained  by  reason 
of  Its  act  In  filling  up  the  stock  gaps;  and, 
while  the  true  measure  of  damages  may 
not  hare  been  correctly  laid  down  by  the 
conrt,  yet  the  verdict  of  tbe  Jury  does  not 
exceed  tbe  tme  amount  of  the  damages 
which  should  have  t>een  found  by  the  Jury 
bad  the  correct  rule  been  laid  down  by  the 
coort,  and  the  Judgment  is  affirmed  in 
both  cases. 


MdiABBM  V,  Atlanta  ft  W.  F.  B.  Co. 
<Supnnw  Court     Qeorgta.   Iby  9,  1880.) 
Gaxbibbs— brnmns  to  FiMaseBBB. 

1.  An  injury  resulting  fi-om  an  Attempt  to 
Aligiit  trom  a  rapidly  moTlog  rallvray  tnin  will 
cenerally  afford  no  cause  of  action. 

3.  This  case  is  controlled  by  Colemsn  V.  Bail- 
med,  etc.,  Co.,  10  S.  B.  Rep.  08. 
(SyUabtu  Uy  tfte  Court.)  * 

Error  from  superior  coturt,  Campbell 
county;  Habbis,  Judge. 

Tboss.  W.  IjAtbam,  for  plcdntUT  in  error. 
P.  H.  Brewster,  CalbouByKingA  SptUding 
and  C.  W.  Hartildge,  for  defendant  In  er- 
ror. 

Bleckley,  C.  J.  The  plaintiff  went  upon 
the  tnAn  with  his  daughter  and  her  chil- 
dren to  see  them  seated.  So  far  as  ap- 
pears, the  conductor  did  not  know  of  his 
ftresenc^e  there,  or  ol  bis  wish  to  get  off. 
He  heard  no  signal  given  for  starting  the 
train,  but  does  not  prove  that  the  usual 
eignal  was  not  in  fact  given.  He  left  tbe 
train,  knowing  it  was  in  motion,  and  un- 
dertook to  alight  when  it  was  going,  ac- 
cording to  his  subsequent  estimate,  at  16 
miles  an  hour.  Most  probably  this  esti- 


mate ta  too  high,  bat  tbe  Important  feet 
Is  that  the  speed  was  unsafe,  and  so  ol>- 
vlonsly  unsafe  that  be  staoold  not  have  in- 
curred the  risk  of  attempting  to  get  oR 
without  waiting  to  seethe  condoctor.  and 
have  the  train  stopped.  He  owed  that 
datybotbto  himself  and  the  rallroadcom- 
pany,  Inasmuch  as  he  must  haTeknownbe 
was  exposing  hlms^,  and  the  eondoetor 
did  not  know  of  bis  exposure.  Granting 
that  the  company  was  in  fault  for  start- 
ing the  train  too  soon,  it  seems  to  oa,  as  it 
did  doubtless  to  the  court  below,  tliat  tlw 
plaintiff  could  have  svoided  the  conse- 
quences by  the  exercise  of  ordinary  care. 
We  think  the  case  is  controlled  in  princi- 
ple by  Coleman  ▼.  Railroad,  etc,  Co.,  10  S. 
E.  Sep.  4&S.  (decided  at  tbe  last  tenn.) 
Tliere  was  no  emir  In  granting  a  nonmlt. 
Jadgmmt  affirmed. 


Bbookb  t.  Bakkh. 
(Aiprame  Gmcrt  4f  Ostnvla.  HsylbUBOL) 
Ohbtkmubi  to  Jusnas  ov  tkb  Fsaob. 
In  Oeorgts,  osrMomH  will  not  lio  froa  a 
Justloe's  dscialon  in  a  osae  involving  qoesUous  ol 
law  and  fact,  where  tbe  amoont  involved  is  leM 
than  ISO,  nntU  sftw  sn  i^^eal  to  a  Jury  la  the 
Justloe's  court 

Error  from  saperior  coart.  Pike  eonnty; 
BoTNTON,  Jndge. 

W.  J.  Inrsoo,  for  plalnttft  In  error.  S, 
F.  Du  Free  and  A,  A.  Mvrpbj^  tor  ddeni- 
ant  in  error. 

Blandfohd,  J.  It  has  been  freqaeatly 
held  by  this  conrt.  where  a  case  la  brought 
in  a  Justice's  court  to  recover  a  earn  under 
f  50,  and  the  same  Is  tried  by  the  Justice  of 
the  peace,  and  Involves  questtona  o/t  law 
and  fact,  that  a  eertlorari  will  not  lie  to 
the  decision  of  said  Justice  until  after  ap- 
peal to  a  Jury  in  the  Justice's  court.  Tbe 
following  cases  abundantly  snetaln  this 

Josltion:  Wltkowekl  v.  Skalowaki,  46  Gs. 
1;  Boroughs  v.  White.  69  Ga.  841;  RaU- 
road  Co.  v.  Carson,  70  Ga.  388;  Same  v. 
Dyar,  Id.  728;  Shirley  v.  Bonnaaville.  7S 
Ga.  706, 8  S.  E.  Bsp.  660;  BaUroad  Co.  v. 
Pitts.  79  Ga.  682,  A  S.  E.  Rep.  923  ;  Wynne 
T.  Darden,  80  Ga.  730,  6  S.  E.  Rep.  470; 
Thompson  v.  Dodd.  10  S.  E.  Rep.  7^,  (de- 
cided  at  October  term.  1S89.)  We  think 
there  was  no  error  in  dlsmisslns  tbe  cer- 
tiorari, and  the  Judgment  Is  afOrmed. 


CoGoiN  V.  Parks. 

(Saprtme  Court  qf  Oeorgta.  Mmj  9^  UM.) 

Nsw  Tnui^KiwLT-DiscoTXUD  Bvmra. 
Where  one  party  testifies  ttiat  he  has  ps!i 
out  money  of  his  own  for  the  other  party,  at  tbe 
request  oi  the  latter,  bat  does  not  rentember  » 
whom  he  paid  it,  and  tbeseocmd  party  denies  tkk, 
and  testfflfls  that  all  the  money  the  first  parT7 
paid  ont  was  the  money  of  the  seooad  par^.  Uis 
discovery  of  s  reoelpt  fnun  a  third  penosi  to  th* 
first  party  for  money  paid  out  for  the  second  partj 
is  not  ground  for  a  new  trisL 

Error  from  superior  conrt.  Pike  county; 
BoTNTON,  Judge. 

E.F.DuPree,  and  A.  A.  Murpby^  for 
plaintiff  In  error.  W.J.IV^wa^  fords* 
lendant  In  error. 
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Snuioiif*  J.  Tlie  only  sroand  InBlsted 
upon  tor  a  rerenal  ot  the  Jn^ment  ol  the 
court  below  In  refnaliif;  to  grant  a  new 
trial  In  this  case  waa  that  ot  newly-^ia- 
coTered  erldence.  It  seems  from  the  rec- 
ord that  the  plalntilT  In  error,  after  the 
trial  ottbe  case,  found  a  receipt  gtren  to 
hfin  by  one  Patrick  for  money  which  Cog- 
^n,  tbe  plahitlff  in  error,  had  paid  not  for 
Parks.  The  court  did  not  err  in  refusing 
tu  irrant  a  new  trial  upon  this  ground. 
Co^n  testified  In  the  court  below  that 
he  had  paid  out  certain  money  ot  his  own, 
at  the  request  ot  Parka,  bat  could  not  re- 
member exactly  to  whom  he  paid  it. 
Pariu  denied  this,  and  claimed  in  bis  tee> 
tlmonythat  all  the  money  that  Coggin 
had  paid  out  was  his  (Park's)  money. 
The  Jury  belleped  Parks,  we  donot  thlok. 
It  a  new  trial  were  granted,  that  this  re- 
ceipt would  be  dedidre  ot  the  case  before 
another  Jury.   Besides,  it  Is  eamulatlre  in 
Its  nature,  going  to  suatain  tbe  testimony 
glym  by  Ooggln.  Jvdgmwt  affirmed. 


JOBNBOK  V.  OSBOBH  €t  al. 

{Supreme  Oburt  cf  Qmnrgla.  July  T,  UOa) 

TkOTBB  A3ID  CoirTBRSIOJt— WHBH  LTBS. 

A  written  instnuneDt  executed  as  securi^ 
tw  the  payment  of  apromissorynote, which trano- 
fen  the  maker's  tlue  in  ipeoifloally  described 
ehattaU  totiBie  payees,  with  power  of  sale  In  esse 
of  defonlt,  glTfls  fliem  sncin  an  Interest  in  the 
fRvperty  as  will  nable  them,  afttf  defiult,  to 
tDafataui  trorer  amlnst  a  subsequent  purchaser 
from  the  malcer,  with  noUoe  of  their  rights. 

Error  from  aaperior  court.  Pike  county ; 
Bf>v.sTON,  Judge. 

E.  F.  Da  Pree,  for  plaintiff  In  error. 
Stewart  A  Daalelf  for  d^endant  in  error. 

BuHDroBD,  J.  Tbls  was  an  action  of 
trover  brought  by  the  defendants  in  error 
against  the  plaintiff  in  error  for  the  recov* 
ery  of  certain  t>ersunal  property.  On  tbe 
trial  of  the  case  the  defendants  in  error, 
who  were  the  plalntittsln  the  court  below, 
relied  upon  a  certain  Instrument  In  writ- 
ing as  Mowing  aofflcient  title  in  them  to 
aathorlie  a  recovery  against  the  defand- 
ant.  This  Instrument  m  writing  waa  as 
'oUuws:  *OrlfRn,  Oa.,  Feb.  18,  1888.  On 
the  1 5tb  Oct.  next  I  promise  to  pay  Osbom 

Wolcott,  or  order,  fifty-eight  and  82/100 
lullars.  for  value  received.  If  not  paid 
K-ben  due,  I  agree  to  pay  interest  at  the 
■ate  ot  8  per  cent,  per  annum  until  paid  ; 
tnd  If  collected  by  law,  I  agree  to  pay  10 
»er  cent  as  attorney*  fftes,"  etc.  This  waa 
iKned  by  D.  B.  Hancock,  under  his  band 
kod  aeal.  Thereto  attached  Is  the  tollow- 
ag  writing:  "Georgia,  Spalding  county, 
^or  tbe  better  securing  the  payment  of  the 
bove  promissory  note,  bearing  even  date 
irlth  these  preaents,  I  herebybargaln,  aeil, 
nd  convey  unto  Osbom  A  Wolcott,  thrtr 
eirs  and  assigns,  the  following  described 
roperty :  One  Tennessee  one-horse  wag- 
n  and  harness;  also  one  small  bay  mare 
mie  abontIO  years  old.  named  'Beck;*  ti- 
es of  above-meotloned  property  to  re- 
tain In  Osbom  &  Wolcott  until  the  above 
otn  la  paid  In  full.  And  I  hereby  warrant 
le  title  to  tbe  said  property,  and  cove- 
uit  that  1  have  the  full  righ  t  to  convey 
,  and  that  the  aaina  la  wholly  unlncnm- 


bned.  Now,  should  the  nndenrfgned  wen 
and  traly  pay  said  note  according  to  tbe 

tenor  and  ellect  ot  tbe  foregoing,  then  this 
conveyance  to  be  void ;  else  of  full  force. 
And  the  undersigned  hereby  specially 
waived  and  releases  for  himself  and  family 
all  homestead  and  exemption  rights  that 
he  may  have  by  virtue  of  the  constitution 
and  laws  of  Georgia  in  and  to  said  prop- 
erty as  against  this  note.  And  I  hereby 
authorise  the  said  Osbom  A  Wolcott  to 
sell  said  property  at  public  or  private  sale, 
and  I  agree  to  pay  any  unpaid  balance. 
Witness  my  hand  and  seal  this  18th  day 
ot  Feb.,  1888."  The  above  writing  waa 
signed  by  D.  B.  Hancock,  and  waa  duly 
recorded.  The  evidence  shows  that  Jobn<^ 
son,  the  plaintiff  In  error,  purchased  the 
property  embraced  In  the  above  writing 
from  Mra.  Hancock  after  the  execution  of 
this  conveyance;  and  it  waa  shown  by 
Mrs.  Hancock  that  her  husband  had  left 
the  state,  and  that  she  was  authorised  to 
settle  his  debts.  The  court  held  that  the 
writing  above  set  forth  conveyed  such  a 
title  or  Interest  In  Oaboni  &  Wolcott  aa 
woDld  antborlnthem,  under  the  facta  of 
this  case,  to  recover  tbe  property  from 
Johnson.  This  ruling  la  excepted  to,  and 
error  assigned  thereon. 

Whether  the  writing  above  set  forth  is 
a  mortgage  or  not,  we  are  of  the  opinion 
that  It  conveyed  such  an  Interest  In  Os- 
bom &  Wolcott  as  would  authorise  them 
to  recover  from  Jobn8on,under  thefacts  ot 
this  case,  in  an  action  of  trover.  We  are 
Inclined  to  think  that  the  writing  Is  a 
mortgage ;  yet  it  is  a  mortgage  coupled 
with  an  Interest  In  Osbom  A  Wolcott  op* 
on  default  ot  payment  ot  the  debt  men- 
tioned therdn.  The  writing  authorised 
them,  upon  default  of  payment,  to  aell  and 
convey  tbe  proper^  therein  mentioned, 
and  in  order  to  sell  the  same  they  had  a 
right  to  have  possession  of  the  property; 
and  if  the  property  had  gone  Into  tbe  pos- 
session of  another  jierson,  to- wit,  as  John- 
son, and  he  failed  to  deliver  It  to  them  up- 
on demand,  they  could  well  bring  their 
action  of  trover  to  recover  It  for  we  pu^ 
pose  ot  executing  the  power  eoaveyed  to 
them  by  the  writing.  8m  the  caae  of  Froat 
V.  Allen.  57  Ga.  826.  See,  also,  Cameron  t. 
Phillips,  60  Qa.  484,  which  latto-  caae  we 
think  fully  sustalna  the  views  we  have 
above  ezpreaaed.  Jndgment  affirmed. 


East  Tkhnbsseb,  Y.  ft  G.  Br.  Co.  v.  Mat- 
THBws  et  al. 
{Supreme  Court  <^  Georgia.  Ibiy  7,  18S0.) 

CJONTRAOTS — InTBKPHXTATION. 

Where  a  written  coatraet  to  fill  In  ft  trestle 
on  ft  railroad  track  provides  far  oompensation  by 
the  onbio  yard  of  dCrt,  the  oontractor  oannot  re- 
cover for  tbe  space  occupied  by  a  brick  oolvert 
constructed  by  the  company  nnoer  the  trestle. 

Error  from  superior  court,  Paulding 
county;  Milnbb,  Judi;e. 

W.  K.  Fielder  and  Bacon  Jt  Rutbeifbrd, 
for  plalntin  In  error.  Roberta  A  Mt^ngor, 
for  defendants  In  error. 

Blandford,  J.  This  was  an  action 
broim^t  In  a  Justice  court  by  ddendanta 
In  error  against  tbe  plalntlfFi  In  wror  uxKin 
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anacroant  as  tollowe:  "  The  East  Tennes- 
see, yirglnia&  Geoi^a  Bailway Company, 
to  Matthews  &  Griffin,  Dr.  To  402  yard  of 
dirt  on  tr»tle  319,  and  at  18  c.  per  yard, 
972^**  Matthews,  one  of  the  plalnttfta 
In  the  court  below,  was  Introduced  as  a 
wltnesa,  and  testified,  tn  substance,  that 
they  contracted  with  the  railroad  com- 
pany to  fill  the  Dallas  trestle;  that  they 
filled  it;  and  that  this  suit  was  tu  recorer 
{or  the  space  occupied  by  the  brick  culvert 
which  passea  under  the  trestle;  that  the 
company  paid  for  all  the  work  plaintlttft 
did,  except  the  space  occupied  by  the  cnl- 
rert;  that  the  contract  was  that  they 
were  to  have  solid  measure.  The  con- 
tract Is  In  writing.  It  was  closed  by  let- 
ter. There  were  some  writings  introduced 
In  evidence:  one  a  letter  to  D.  W.  Luni, 
civil  engineer,  Knoxville,  Tenn.,  signed  by 
Matthews  and  Oriffln,  and  dated  April  19, 
1887.  to  this  effect:  "I  woald  like  very 
much  to  see  you  In  regard  to  getting  to 
fill  np  first  trestle  north  of  Dallas,  as 
I  want  to  make  you  a  bid,  and  close 
the  contract  at  once."  Another  letter 
addressed  to  Mr.  Lum,  dated  April  22d, 
signed  by  Thomas  Griffin:  "I  have  ex- 
amined the  Dallas  trestle.  Idon't  see  any 
chance  to  fill  It  at  20  cts.  I  would  have  to 
buy  the  dirt.  There  Is  not  half  enough  ori 
the  right  of  way  lo  fill  It,  near  enough  to 
haul.  I  do  not  see  much  chance  to  do  it 
for  less  than  40  cts.  per  yard.  I  would 
like  to  see  you  if  you  are  going  to  be  here 
soon."  Another  letter  was  introduced, 
dated  Dallas,  Oa.,  April  26th,  which  Is 
signed  by  B.  A.  Flte,  agent,  to  the  effect 
that  he  wrote  at  the  instance  of  Griffin 
ft  Co. ;  that  they  found  it  Impossible  to 
fill  the  trestle  at  Dallas  tor  20  cents  per 
cubic  yard.  "They  are  anxious  for  you  to 
come  and  see  them  and  look  at  trestle, 
dirt,  etc.,  as  they  want  the  contract." 
Another  letter  addressed  to  D.  W.  Lum, 
Esq.,  April  29tb:  "1  will  take  the  Dallas 
trestle  attwenty-twocents  per  cubic  yard, 
under  following  stlpolatlons,  to- wit: 
The  road  to  farniah  as  many  tram-cars  as 
necessary  to  move  the  dirt.  I  will  also 
want  Qse  of  main  track  some  of  time, 
though  I  will  protect  myself  with  red 
flags.  I  will  want  transportation  for  men 
on  the  E.  T.,  Va.  &  Oa.  B.  B.  I  also  want 
solid  measure,  and  full  estimation  every 
thirty  days.  II  you  acceptthis  offerplease 
fill  out  contract,  and  forward  at  once. 
[Signed]  Yours,  truly,  B.  F.  Matthews 
&  Co."  "Answered,  It  was  too  high.  D. 
W.  L."  Another  letter:  "Yours  of  the 
third  inst.  received.  I  will  accept  your 
offer  of  twenty  cents  per  cubic  yard,  and 
you  fumlahlDg  tram-car.  cars,  rails,  etc., 
on  the  Dallas  trestle.  I  want  solid  meas- 
ore,  and  fnll  estimates  every  thirty  days, 
and  transportation  to  and  from  Atlanta. 
Please  sign  and  send  material  contract  at 
once.  We  are  ready  to  go  to  work  as 
soon  as  material  Is  furnished.  [Signed] 
Yours,  truly,  B.  F.  Matthews  &  Co.  "  A 
letter  dated  "Atlanta,  Oa..  May  2d,  1887. 
B.  A.  Flte :  Please  say  to  Mr.  Oriffln  that 
the  company  will  pay  20  cents  per  cnblc 
yard  for  filling  Dallas  trestle.  That  Is 
one  of  the  best  on  the  line  All.  D.  W.  Ldm, 
Assist.  Eng."  A  telegram  addressed  to 
D.  W.  Itum,  as  loUows:  "I  will  accept 


your  otter  at  eighteen  cents  per  cable  yard 
on  the  Dallas  trestle.  B.  F.  Matthbws  ft 
Co. "  Another  letter  from  Uallaa,  Oa..  6/7, 
1887:  "D.W.  Lum— Dear  Sir:  I  accepted 
your  offer  of  the  6/6  by  wire  yesterday  of 
the  Dallas  trestle.  Please  arrangeaHSOOD 
as  you  can,  so  that  we  can  get  tram-cars, 
rails,  and  ties,  and  have  the  trestle  staked, 
for  I  am  ready  to  go  to  work.  I  have 
bought  my  tools,  and  also  send  contract. 
Yours,  with  respect,  B.  F.  Mattbbwb  ft 
Co."  A  letter  dated  May  10. 1887 :  "B.  F. 
Matthews  ft  C».,  Dallas,  Oa.  Gratlranen: 
Your  proposal  to  fill  Dallas  treatle  for 
eighteen  cents  per  cubic  yard  Is  hwebj 
accepted.  The  company  will  loan  yon  old 
rails  and  ties,  and  two  dump  cars,  and 
you  furnish  borrow  pits  that  may  be  nec- 
essary outside  of  right  of  way;  you  to 
have  free  use  ot  any  earth  on  right  of  we^; 
estimates  to  be  made  monthly,  dednctlDs 
10%  of  amount  done  until  completion  m 
work;  woi^  to  be  started  within  tmdaTs 
from  this  date.  [Signed]  Xours,  truly, 
D.  W.  L."  Dnder  this  evldenco,  the  Jury 
found  a  verdict  In  favor  of  the  plaintiff. 
The  defendant  moved  for  a  new  trial, 
which  the  court  refused.  This  refusal  is 
alleged  by  the  defendant  to  be  error,  and 
this  court  agrees  wlththedefendunt.^  The 
case  has  not  a  1%  to  stand  upon.  It 
shows  affirmatively  that  it  should  have 
been  nonsuited  atthecloseof  the  plain  tiff's 
evidence.  He  sued  to  collect  something 
tor  work  which  he  never  did,  and  under  a 
written  coutract  whlchshowedconclualve- 
ly  that  he  was  to  be  paid  by  the  cable 
ywd.  This  contract  he  admits  to  be  true, 
and  does  not  state  that  any  other  con- 
tract was  ever  entered  into  between  them 
and  the  plaintiffs  In  error.  The  verdict 
was  wholly  without  foundation,  either  In 
law  or  In  fact,  and  should  have  been  set 
aside,  and  a  new  trialgranted,  Jadgment 
reversed. 


Ltmis  ▼.  State. 

(Supreme  Court  of  Qwrgia.  Msndi  n,  UOQl) 

Ckdcdiax,  Law— N«w  Trial— Nbwlt-Djbootkebd 
EvrnXHos. 

A  new  trial,  after  s  oomvlotlon  for  bu^- 
lary.  will  not  be  granted  on  the  sffldavit  at  % 
third  person  that  defendant  was  at  her  hottae,  M 
miles  from  the  scene  of  the  burglary,  when  ifc  was 
alleged  to  have  been  oommitted,  as  defendant 
most  have  known  of  this  eriduioe  at  the  time  tO. 
the  trial,  and  oonid  have  then  prooored  it  by  tb« 
slightest  dillgenoe. 

Error  from  superior  eonrt,  Carroll  eonn- 
ty ;  Harris,  Judge. 

The  official  report  ot  the  facta  is  sab- 
stanClally  as  follows: 

Andrew  Williams,  Ben  Beld,  and  Jim 
Lynch  were  charged  with  the  otfoise  of 
having  committed  burglary  in  Carroll 
county  on  the  1st  day  of  Spetember,  1888. 
Jim  Lynch  was  put  upon  trial.  The  tes- 
timony for  the  state  tended  to  show  that, 
about  the  Ist  of  September,  1888,  between 
Saturday  night  and  Monday  morning,  the 
store-boose  uf  Brown  ft  Bra.  was  barvla- 
riously  entered  by  means  of  boring  h^es, 
raising  latch,  and  thus  opening  a  window. 
The  bouse  broke  Into  was  in  Carroll 
county.  Some  cologne,  harps,  and  kBlves 
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Wfire  taken.  A  bottle  of  colospie  was 
bronght  back  by  one  Joe  Sims,  but  the 
wttneea  who  testified  as  to  this  did  not 
know,  of  his  own  knowledge,  from  whom 
SlmB  got  It.  Ben  Beld  and  Jim  Lynch  had 
been  atayhu;  around  the  store,  and  bad 
been  ordered  ont  semal  times.  This  was 
some  time  before  the  breaking.  Other 
drug-stores  sell  knives,  harps,  and  cologne 
like  those  in  question.  Ben  Beld  was  ar- 
rested and  pnt  in  Jail.  Mr.  Skipper,  in  a 
few  days,  arrested  Jim  at  Tallapoosa. 
Skipper  had  a  harp,  bottle,  and  knife 
wnich  Jim  said  Skipper  took  out  of  his 
pocket.  Aftor  Ben  and  Jim  were  placed 
m  Jail,  one  Hewitt  asked  them  If  any  one 
else  was  connected  with  them,  and  they 
said  Andrew  Williams  went  In  with  them; 
said  they  got  a  brace  and  bit  abont  BOO 
yards  from  the  cunrt-honse,  and  that  the 
bit  was.  under  a  certain  house  aboot  75 
yards  from  the  eonrt-house.  Skii»»er 
went  under  the  bouse  and  got  It.  Ben 
Beid  had  a  new  knUe  when  arrested,  and 
Jim  Lynch  had  an  old  one.  Hewitt  fonnd 
nothing  In  Jim's  possession,  bnt  got  the 
things  from  Skipper.  One  of  tfae  knives 
Hewitt  had  was  recognised  as  coming  out 
of  the  store  broken,  the  other  nut;  and  a 
witness  also  recognised  some  harps  which 
Hewitt  showed  him,  which  were  like  those 
lost,  and  which  he  testlfled  Hewitt  got 
when  he  arreifted  the  negroes.  In  the 
talk  between  Hewitt  and  Ben  and  Jim  in 
thd  Jail,  Ben  told  more  than  Jim.  Hewitt 
did  not  agree  to  turn  them  out  if  they 
wonldconfess.  W.F.Brown  testified  that 
Ben  and  Jim  told  him  that  they  were  on 
the  court-house  square  somewhere,  and 
Andrew  Williams  came  np  to  them,  and 
■aid  something  about  wanting  to  know  If 
th^did  not  want  to  get  some  money,  and 
Andrew  went  oft  and  got  braceand  bit,  and 
came  back,  and  Andrew  went  to  boring 
through  thedoor.andtooksomethlng  and 
prised  the  window,  and  pnt  his  fingers  in 
and  gave  it  a  qnick  Jerk ;  then  raised  the 
window,  and  went  In,  and  came  out  after  a 
while  with  some  bottles,  knives,  and  harps, 
and  they  carried  the  brace  and  bit  and  pat 
itnndfflrthe  house  where  it  wastonnd.  This 
witness  further  testified  that  he  conld  not 
say  whether  Jim  Lynch  did  any  talking  or 
not.  There  was  also  testimony  Intro^ 
duced  for  the  state  tending  to  show  that 
Jim  I^ch was  18  or  14  yearsold,and  that 
Ben  Beld  was  a  of  good  intelligence, 
and  smarter  than  Jim  Lynch;  that  Jim 
Lynch  had  been  examined  as  to  his  com- 
petency as  a  witness  at  the  November 
term,  1X88,  of  the  city  court,  and  that  he 
said  then  he  was  13,  going  on  14,  and 
seemed  to  be  Intelligent.  He  said  the  only 
way  he  knew  his  age  was  by  what  his 
daddy  said.  For  tfae  defmdant,  bis  father 
testified  that  be  was  only  10  or  11  years 
old.  There  was  also  testimony  tending  to 
show  that  defendant  was  in  Tallapoosa 
at  the  time  tfae  crime  was  committed. 
Ben  Reid  testified  that  he  and  Jim  con- 
fessed because  Hewitt  said  he  would  turn 
them  louse  if  they  would  bring  Andrew 
WUliams  into  it,  and  that  Jim  had  no  con- 
versation with  Brown.  Andrew  Williams 
testified  that  he  saw  Jim  at  Tallapoosa 


three  or  four  times.  Thinks  he  saw  him 
there  on  the  16th  of  September.  ■  Saw  Jim 
bnyaharpinTallapooBa.ln  September.  It 
was  shown  that  Tallapoosa  was  about  20 
miles  from  Carrollton,  where  the  burglary 
was  committed,  and  that  trains  connected 
for  Carrollton  coming  from  Tallapoosa. 
A  witness  testified  for  defendant  that  he 
had  known  defendant  6  or  7  years,  and  his 
recollctlon  was  that  he  was  10  or  11  years 
old.  Defendant  said  that  Skipper  arrested 
him  in  Tallapoosa,  and  told  him  about 
this  matter;  that  he  told  Skipper  he  (de- 
fendant) did  not  know  anything  about  It, 
and  Skipper  told  him  it  would  be  best  to 
tell  it,  and  bring  Andrew  Williams  Into  it, 
and  he  would  get  out.  He  f  defmdant)  was 
In  Tallapoosa  at  the  time  of  the  burglary ; 
Is  10  years  old ;  bought  the  harp  at  a 
store  iu  Tallapoosa,  and  gave  40  cents  for 
abottlefifcologne.  The Juryfound defend- 
ant guilty,  and  he  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.,  contrary  to  a 
certain  charge  of  the  court,  and  becunse  of 
newly-discovered  testimony  of  Sallle  Elder, 
to  tfae  effect  following:  She  Is  well  ao> 
qnainted  with  Jim  Lynch,  and  on  the  Ist, 
2d,  and  8d  days  of  September,  1888,  he 
was  at  her  house  In  Tallapoosa.  He 
stayed  there  at  night,  and  could  not  have 
been  In  Carrollton  on  eltber  of  said  days. 
The  motion  was  overruled,  and  defendant 
excepted. 

Reeae  &  Cobb  and  O.  J,  H'atter,  for  plain- 
tiff in  error.   T.  A.  Atkinaon,  Sol.  Oeo., 

for  the  State. 

Blandfobd,  J.  The  platntifl  In  error 
was  indicted  for  the  offense  of  bnrs^ary* 
was  found  guilty  by  the  Jury,  aucT  sen- 
tenced by  the  court  below.  He  made  a 
motion  for  a  new  trial,  which  was  refused 
by  the  court,  and  he  excepted.  As  to  the 
general  grounds  of  the  motion  for  a  new 
trial,  that  the  verdict  Is  contrary  to  law 
and  the  evidence,  we  need  only  say  that 
we  have  examined  the  testimony  in  the 
case,  and  that  the  verdict  Is  In  accordance 
with  law,  and  Is  supported  by  the  evi- 
dence, as  will  be  seen  by  reference  tu  the 
report  of  the  facts.  The  only  additional 
ground  was  the newlj -discovered  evidence 
of  one  Sallle£lider,  which, if  adduced  on  the 
trial,  would  have  been  very  material  for 
the  defendant,  inasmuch  as  her  affidavit 
shows  that  he  was  at  Tallapoosa,  6a., 
some  20  miles  from  Carrollton,  the  scene 
of  the  burglary,  at  tfae  time  it  was  alleged 
to  have  been  committed.  The  delendant, 
II  he  was  In  Tallapoosa  at  the  time  the 
burglary  was  committed  in  Carrollton, 
certainly  knew  it  at  the  time  of  tfae  trial, 
and  knew  at  whose  house  he  was  rtop- 
Idng,  and  the  slightest  diUgenee  on  his  pari 
or  that  erf  his  counsel  might  have  pro- 
cured the  testimony  of  this  witness.  If  he 
had  been  as  dlUgmt  before  his  trial  as  he 
was  afterwards,  he  would  have  had  no 
right  to  complain  of  tfae  absence  of  this 
witness,  wfao  turned  up  so  soon  after  the 
trial.  It  Is  very  clear  that  therewaswant 
of  diligence  in  procuring  her  testimony. 
We  think  the  court  was  right  to  r^nse  a 
new  trial. 
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JoamON  V.  8TATK. 

(AipratM  Court  <if  Qeorijla.  Jima  %  ISW.) 

<TKPmkr,  Ljlw— GomnnTii^cB— Absbhoi  or  Wir- 
raw~N>w  Thui. 
1.  The  ftbsance  of  a  wttoeu,  though  the  ao- 
«UMd  wlBhea  to  show  and  desires  to  prore  ma- 
terial  foots  bj  him,  and  objects  to  going  to  trial 
without  him,  is  not  cause  for  postponing  the  trial, 
where  no  motion  or  showing  is  made  for  a  contln- 

9.  Where  some  of  ttie  erldeiLoe  of  a  witness 
Is  relevant,  the  part  ohjeoted  to  as  lirelerant 
ahoold  be  set  forth  in  the  motion  for  a  new  trial. 
None  of  anr  oonseqnenoe  Is  shown  by  the  brief 
whkdi  is  withoat  some  slight  releranor. 

8.  Mo  abase  of  disoreuon  wpeaia  In  reopen- 
ing the  case  for  the  reception  of  more  testimony. 

4.  TbB  newIy-dlsoOTwed  evidence,  being  neg- 
«tl-ra  in  its  natore,  would  not  overoome  the 
affirmative  evldeDoa  to  whloh  It  la  seemingly 
opposed* 
(£lvUabtM  by  the  Oowt) 

Error  from  enpertoreoiirt.  Mitchell  eoon- 
ty ;  BowKB,  Jaase. 

J.  B.  8cakb,  ( C.  R.  Twittr*  by  HorriKMi  A 
JfeeplBB,)  for  plaintiff  in  error.  W.  If. 
SpoDce,  Sol.  Gen.,  for  the  State. 

BLECKI.XT,  C.  J.  According  to  the  evl- 
d«Dce  Id  the  record,  the  facts  made  a  clear 
case  of  murder.  If  the  prisoner  did  the  fatal 
•hootliiff,  and  there  waa  abundant  evl- 
•denee,  bealdea  Ms  own  admlaBlon,  that  he 
did.  This  Is  enoufrh  to  say  tonchlng  the 
general  gronnds  of  the  motion  ftir  a  new 
trial,  and  we  fail  to  And  cause  for  a  new 
trial  in  any  of  the  special  groands.  These 
we  shall  examine  briefly,  but  at  sofflclvnt 
length  to  dispose  of  each  of  13iem  correct- 
ly. 

1.  It  Is  complained  t^fthe  court  ruled 
the  case  to  trial,  over  objection  of  defend- 
ant'seons^, "  after  a  certain  witness,  whose 
name  Is  not  given,  and  who  had  not  been 
•nbpoBnaed.  had  been  sent  for,  and  conld 
nut  be  found.  What  the  accnsed  "wished 
to  show, "  what  he  "  desired  to  prove, "  by 
this  witness,  was  stated  to  the  conrt,  bnt 
It  was  not  stated  that  the  accosed  expect- 
ed to  prove  by  him  anything  whatever ; 
<ior  was  any  motion  or  showing  for  a 
continuance  made  in  order  to  gain  time 
and  opportantty  [or  procuring  the  attend- 
ance of  this  witness  at  a  subsequent  term 
•of  the  court.  Under  these  circumstances, 
there  can  be  no  donbt  that  ruling  the  case 
to  trial  was  not  erroneous. 

2.  "That  part  of  the  testimony  of  wit* 
fliess  Denuard  relatlngto  one  Dave  Dixon" 
is  complaioed  of  as  Illegally  admitted,  be- 
•cauee  irrelevant ;  but  that  part  of  the  tes- 
timony Is  not  set  out  In  the  motion  for  a 
new  trial,  and  we  are  under  no  duty  to 
grope  through  the  brief  of  evidence  to  cull 
out  the  Irrelevant  from  the  relevant.  In 
reading  and  studying  the  brief  in  this  case, 
however,  we  discovered  nothing  in  the  tes- 
timony of  the  witness  Dennard  of  any  con- 
sequence that  did  not  have  some  relevancy 
to  the  issue  on  trial,  though  the  relevancy 
of  some  of  It  waa  rather  faint  and  remote. 

8.  That  it  is  within  the  discretion  of  the 
presiding  Judge  to  allow  a  case  to  be  re- 
opened for  the  admissioa  of  additional  ev- 
idence has  been  so  often  ruled  that  we  de* 
spalr  of  making  It  more  manifest.  Noth- 
ing appears  In  this  case  to  take  It  out  of 
Che  general  mle. 


4.  There  was  direct  affirmative  evidence 
at  the  trial  that  the  accused  fired  the  shot 
that  did  the  killing.  It  Is  proposed  to  neg- 
ative this  by  a  witness  discovered  since 
the  trial,  not  by  showing  he  knows  who 
did  firs  that  shot,  bnt  by  ahowliis  by 
him  that  the  accused  did  not  fire  It.  We 
think  newly-discovered  evidence  should 
not,  and  would  not,  produce  a  dUTerent 
verdict  if  a  new  trial  were  had.  It  is 
wholly  of  a  negative  nature,  and  In  its 
final  analysis  amounts  to  nothing  more 
than  that  this  new  witness  did  not  see 
what  theother  witnesses  did  see,  and  what 
the  aocosed  himself  admitted.  Besides, 
there  Is  no  voucher  In  the  record  for  the 
credibility  of  the  new  witness,  and,  that 
being  BO,  this  court  would  hesitate  toover- 
rule  the  trial  Judge  upon  the  newly-dis- 
covered evidence,  even  were  the  evidence 
of  a  more  Importuit  character,  and  better 
calculated  to  Influence  a  lury,  Jadgmeat 
affirmed. 


BoBiNsoN  et  al.  v.  Gobdom. 
{Supreme  Court  tf  Oeoryto.  Joae  »,  UOOl) 
Oamau,  Law— KerroBOBMnT  or  BumasDSAs 

BOHD. 

Judgment  for  the  penalty  of  a  nmersedeas 
bond  ar  recognisance  given  in  a  vimlnu  case  for 
the  appeannoe  of  ^  accused  cannot  be  entered 
up  on  mere  motion,  without  suH  by  sofre  fadaa 
or  otherwise.  A  Judgment  so  entered  is  a  nnlUty, 
and  a  motion  to  set  It  aside  should  be  granted. 
(SyUofriu  by  the  Court.) 

Error  from  city  court  of  Cnlnmbns; 
WiLus,  Judge. 

Martia  dt  wonUtt  for  plaintiffs  In  error. 
T.  r.  Cnwibrd,  for  dtfendant  In  error. 

Blbcklvt,  G.  J.  A morestrildng  miscon- 
ception or  misapplication  of  law  than  this 
casepresentswehave  never  known.  (}rant 
that  the  bond  waa  asopersedeas bond,  soch 
as  Is  contemplated  in  section  426S  of  the 
Code,  stltl  it  was  glvm  in  a  criminal  case, 
and  was  conditioned,  not  for  payment  of 
condemnation  money,  but  for  the  appear- 
ance of  the  accnsed,  who  had  beoi  sm- 
teuced,not  to  paya  flne,bnttoBervelnthe 
chain-gang.  Suppose,  also,  that  the  fail- 
ure to  take  steps  to  carry  the  case  to  the 
supreme  court  waa  equivalent  to  actually 
carrying  It  there,  with  the  result  of  an  af- 
flrmanceofthejndgmratbelow.  ThatJudg- 
ment  being  oneforpunlBhment,and  notfor 
the  payment  of  money,  how  would  It  be 
posalble  to  apply  the  provisions  of  the  act 
of  1870,  forming  a  part  of  section  4268  of  the 
Code,  to  the  case?  for  that  act  only  ^ves 
the  option  of  entering  up  Judgment  In  the 
way  and  manner  of  doing  it  on  appeal, 
bonds,  or  else  on  bonds  given  for  the  stay 
or  execution.  To  do  It  In  either  of  theas 
modes  Implies  that  the  affirmed  Judgmmt 
must  be  one  for  money,  and  that  the  Judg- 
ment to  be  entered  on  the  bond  Is  not  for 
the  penalty  of  the  bond,  bnt  for  the 
amount  of  the  Judgment,  which  has  been 
affirmed.  The  truth  is  that  the  act  of  1870 
applies  only  to  superaedeaa  bonds  given  In 
civil  cases,  and  that  to  recover  the  penal- 
ty of  a  saperseilaas  bond  ^  voi  In  a  criminal 
case  sp/rs  /kela«  Is  the  remedy.  Hneh 
bonds  are  to  be  forfeited,  and  the  forilelt- 
nre  eatorced  nnder  the  general  provisions 
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cS  law  rotind  In  aeetloiM  470S,  47U8,  of  the 
Code.  The  Jadgment  rendered  on  the  ttond 
In  thla  ease  upon  mere  motion  was  a  nnt- 
Vty,  and  the  motion  to  set  aside  sbonld 
be  granted.  Jadgmoit  rerereed. 


Bbodhbad  t.  Shobuakeb. 
{Sujtrtmt  Court  of  QeonjlaL  July  1890.) 

JUBIMUOnOH— BWOTAI.  Of  AcnOV  to  SklWBAL 

Court. 

On  petition  of  ntm-roBident  heirs,  a  case 
inTolving  the  probate  of  a  will  was,  by  order  of 
the  circuit  coort  of  the  United  Btatea,  removed  to 
that  court  from  a  state  conrt.  Held,  that,  though 
it  was  douhtfal  whether  the  alrcoit  oourt  liad  jn- 
liadicUoD  to  remora  aooh  m  cun^  it  was  fbr  mat 
ooort  to  decide  the  qnestton. 

£rroV  from  superior  court,  Floyd  coan- 
ty;  Maddox,  Judge. 

After  appeal  to  the  superior  court  In  a 
proceeding  by  decedent's  husband  and 
executor  to  probate  a  will,  non-resident 
heirs  obtained  an  order  from  the  circuit 
court  of  the  United  States  for  a  removal 
of  the  cause  to  that  court.  Thereupon  the 
district  court  refused  to  proceed  with  the 
case,  aud  the  executor  excepted. 

J.  BraBbam,  A.  R.  Bruadage,  and  Thomaa 
L.  Bishop,  for  plaintiff  In  eiror.  Jacksoa 
A  JackaoBf  for  defendant  fn  error. 

Simmons,  J.  It  Is  a  doubtful  question 
whether  the  circuit  court  of  the  United 
States  has  Jurisdiction  to  remove  from  a 
state  conrt  acase  Involving  alone  the  pro- 
bate of  a  will;  but.  Inasmuch  as  the  case 
has  already  been  removed  upon  a  proper 
petition  and  affidavit,  by  order  of  the  cir- 
cuit conrt  of  the  United  States,  and  that 
court  by  said  order  of  removal  having  as- 
sumed Jurisdiction  of  the  case,  and  inas- 
much as  the  platntift  In  error  here  will 
have  an  opportunity,  under  the  law,  to 
make  a  motion  to  remand  the  case  upon 
the  ground  of  want  of  Jurisdiction  in  the 
ITnited  States  court,  and  as  the  latter 
court  has  power  and  authority  under  the 
laws  of  congi'esB  to  make  a  final  determi- 
nation as  to  its  Jurisdiction  as  between  that 
court  and  the  state  courts,  we  wilt  not  un- 
dertake to  decide  the  question  of  Jurisdic- 
tion forthatcourt.  Ifthe  matterreeted  up- 
on comity  alone,  weshould  feel  disposed  to 
leave  the  Judge  ut  that  court  to  decide  the 

Snestton  for  himself.  But  there  Is  more 
lian  comity,  tor,  the  case  having  already 
been  removed  by  his  order,  no  decision 
that  we  could  make  would  be  binding  up- 
on him,  and  his  decision  will  bind  us.  If 
the  want  of  Jurisdiction  were  clear,  or  if 
the  order  of  removal  were  a  plain  usurpa- 
tion, we  would  feel  constrained  to  decide 
the  question  fur  ooraelvee.  Judgment  af- 
firmed. 


Lowe  v.  Webb. 
{Supreme  Court  of  Oeorgia.  Joly  18,  1800.) 

Lost  or  H01CBSTBAl>--HxB0BIt. 

In  setting  apart  a  year's  support,  Code  Ga. 
188S,  I  8674,  provides  that  "the  property  so  set 
apart  shall  vest  in  the  widow  and  child  or  chil- 
dren,* and  section  8871  provides  that  where  two 
estates  unite  in  the  same  perscnt  the  less  merged 
In  the  greetar.  HMd,  that  where  a  widow's 
homeateed  Is  set  i^art  aa  a  year's  wavpoKi  the 


homestead  estate  is  thwehy  clbaoged  and  nergad 
into  an  absolute  estate  m  fs^  subject  to  her 
debts. 

Error  from  superior  court,  Marion  coun- 
ty; BMrra.  Judge. 

B.  B.  Tiippe  and  A.  A.  Dosier,  for  plain- 
tiff In  error.  Pmabody  A  BrannoB,  for  de- 
fendant In  error, 

BiuicuKfl,  J.  It  appears  from  the  record 
In  this  esse  that  in  the  year  1868  a  home- 
stead was  set  apart  for  the  use  of  Han- 
nah Webb  and  her  minor  dangbter^that 
In  the  year  1878  the  husband  died;  and 
that  In  December  ol  that  year  she  filed 
her  petition  to  the  ordinary  representing 
herself  to  be  the  widow  of  James  Webb» 
lately  deceased,  and  that  his  entire  estate,, 
both  real  and  personal,  did  not  exceed 
9600  in  value,  and  prayed  that  commis- 
sioners be  appointed  to  set  aside  the  same 
to  her  and  her  minor  daughter  as  a  year'* 
support.  Commissioners  were  appointed, 
and  they  set  aside  the  entire  property, 
both  real  and  personal,  as  not  exceeding 
9600  Id  value,  to  Hannah  Webb  and  her 
daughter  as  a  year's  support.  Their  re- 
port was  made  the  Judgment  of  the  ordi- 
nary in  1874.  After  the  year's  support 
was  set  aside  Hannah  Webb  Incurred  a 
debt,  which  was  sued  to  Judgment,  and 
execution  was  Issued  and  levied  upon  an 
undivided  ball  Interest  In  the  land  so  set 
apart.  She  filed  a  claim  to  the  land  as  the 
head  of  a  family,  netting  np  that  It  had 
been  set  apart  to  her  and  her  husband  aa 
a  homestead  In  1869.  The  plaintiff  In  if.  A. 
Joined  issue  with  her,  and  alleged  that 
when  she  applied  for  and  had  set  apcu:t  to 
her  a  year's  support,  which  embraced  the 
homestead  which  had  been  previously  set 
apart  to  her,  the  year's  support  vested  the 
title  to  the  property  absolutely  in  her  and 
her  minor  child,  share  and  ehareallke.  and 
that  her  Interest  In  the  land  was  snbjeet 
to  the  execution.  Claimant's  counsel  de- 
murred to  this  Issae,  and  the  court  sus- 
tained the  demurrer,  and  directed  the  Jury 
to  find  the  property  not  subject;  to  vrblcb 
theplalntlfl  In  Q.  fa.  excepted. 

We  think  that  under  the  facts  of  this 
case  the  court  erred  In  holding  the  prop- 
erty not  subject.  When  the  proper^  was 
set  apart  to  Mrs.  Webb,  in  1869.  as  a 
homestead,  she  had  a  life-estate  In  Its  nse, 
and  the  death  of  her  husband  did  not  de- 
prive her  of  It.  It  would  have  slIU  re- 
mained a  homestead  as  long  as  nhu  lived 
a  widow,  if  she  had  done  nothing  to  put 
an  end  to  the  homestead  estatew  When, 
however,  her  husband  died,  and  she  ap- 
plied to  the  ordinary  to  set  aside  a  yeara 
support  for  herself  and  her  child  out  of  the 
same  property,  and  this  application  was 
granted,  the  estate  was  changed  from  a 
life-estate  In  the  use  to  a  legal  estate  in 
fee.  Section  2674  of  the  Code  says:  "The 
property  so  set  apart  by  the  appraisers 
[as  a  year's  snpport]  shall  vest  in  the 
widow  and  chUd  or  children,  and,  If  no 
widow,  In  such  children,  share  and  share 
alike;  and  the  same  shall  not  be  adminis- 
tered as  the  estate  of  the  deceased  hus- 
band or  father."  In  Cleghora  v.  John- 
son, 69  Ga.S69;  Brown  v.  Joiner,  77  6a. 
282,  8  S.  E.  Rep.  167;  and  Farris  v.  Battle, 
80  aa.  187,  7  S.  E.  Rep.  362,  U  js  held  that 
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when  a  year's  Bopport  l«  set  apart  to  a 
widow,  It  becomeB  hers  absolotely  and 
nncoDdltlonally,  and  abe  can  eell  or  dls- 
pom  o(  it  JuBt  as  any  otberpereon  mlgbt 
dlspuae  of  his  property.  Having  then  a 
life-estate  in  the  use  of  the  property  by 
reMon  of  the  homestead,  and  haviiig  aft- 
erwards acquired  an  absotnte  estate  In 
the  same  property  by  reason  of  Its  being 
set  apart  to  her  as  a  year's  support,  the 
life-estate,  being  the  lesser,  was  melted  In 
the  absolnte  estate.  Code,  9  2271.  Treat- 
ing the  homestead  estate  as  a  legal  estate, 
this  section  of  the  Code  applies.  Treat- 
ing the  homestead  estate  as  an  equitable 
one,  as  this  court  has  sometimes  done, 
the  same  rule  still  applies.  3  Washb.  Real 
Prop.  (6th  Ed.)  B51;  1  Perry,  Trusts,  (4th 
£d.)  S9  18,  847.  The  lesser  estate,  there- 
fore, being  destroyed  by  merger  In  the 
{greater,  the  limitations  and  restrictions 
thrown  aronnd  the  leaser  as  to  Its  not  be- 
ing subject  to  levy  and  sale  were  also 
removed  when  It  ceased  to  exist;  and 
havinff  become  an  absolnte  estate,  or  es- 
tate In  fee,  it  Is  sobject  to  the  debtn  of  the 
owner  Just  as  otbor  estates  In  tbe 
same  manner.  If  she  had  allowed  the 
estate  to  remain  as  the  lawflrst  fixed  it,lt 
would  still  have  been  exempt  from  levy 
and  sale;  but  when,  upon  her  application, 
It  was  changed  from'  a  life-estate  in  the 
use  to  an  absolute  one,  she  took  herself 
out  of  the  favored  class,  and  placed  her- 
self where  her  property  became  subject  to 
ber  debts,  like  that  of  other  debtors. 
Judgment  reversed. 


Mkrcbb  t.  Baldwin  et  a/. 
(5upr»ne  Court  of  Qeorgia.  JvHy  7, 1890.) 
ExjKtmox — Cluiu  bt  Tbebd  PsBBom— Wna- 

SUWAL. 

irndsr  Code  Oa.  I  874Q^  whioh  provldea 
that  a  olalmant  Shall  not  be  permitted  to  with- 
draw or  diBCOntlnae  his  claim  more  than  onoe 
without  the  consent  of  the  plaintiff  in  execution, 
a  claimant  of  ooods  seized  under  execution  la  en- 
titled to  wltbcuaw  bis  claim  once,  tbouKH  he  bad 
been  surety  on  the  claim  and  f  oruiocHnuig  bomds 
of  a  formcar  olalmant  whose  claim  bad  beeawitti- 
drawn. 

Error  from  superior  court,  Randolph 
county;  Gvebrt,  Judge. 

Hoyl  A  Parks,  by  HarHaon  A  Peeplee, 
-for  plaintiff  in  error.  W,  C.  WonUl,  for 
defendants  in  error. 

BLANifPORD,  J.  In  thta  case,  an  execu- 
tion having  been  Issued  upon  a  Judgment 
In  favor  of  J.  W.  Harris  against  B.  F. 
8nell  and  D.S.Brown,  (composingtfae firm 
of  B.  F.  Snell  A  Co.,)  M.  A.  Baldwin,  and 
J.  W.  Stcuiford,  the  same  was  levied  upon 
an  engine,  a  grin,  and  a  set  of  mill-rocks,  as 
the  property  of  B.  F.  Sn^l,  whose  wife  in- 
terposed her  claim  to  tbe  proper^.  Mer- 
ger, the  plalntiir  In  error,  was  one  of  ber 
sureties  on  the  claim  and  forthcoming 
bonds.  Issue  was  Joined,  but  Mrs.  Sneil 
withdrew  her  claim.  Afterwards,  Bald- 
win and  Stanford  paid  tbe  balance  due  on 
tbe  execution,  and  It  proceeded  for  their 
benefit  against  the  property  already  under 
levy,  and  was  also  levied  upon  a  boiler 
connected  with,  and  belonging  to,  tbe  en- 
Clse,  as  ttw  property  of  B.  F.  Bndl.  To 


the  engine,  gin,  and  boiler.  Mercer  Into^ 
posed  a  claim.  He  sued  oat  Interrogato- 
ries for  Mrs.  Snell ;  but  at  the  time  <»  tin 
trial  of  the  case  moved  to  continnetlw 
case  upon  the  ground  that  the  Interroga- 
tories (fur  certain  reasons)  had  not  been 
properly  executed.  The  court  overruled 
this  motion,  and  Mercer  excepted;  and 
thereupon  Mercer  moved  to  withdraw  his 
claim.  TeHtlmony  was  introduced  to  the 
court  showing  that  Mercer  was  surety  for 
Mrs.  Snell,  the  former  cleUmant,  upon  a 
claim  bond,  and  a  forthcoming  bond,  and 
that  be  bad  testified  that  be  had  bought 
the  property  from  Mrs.  Snell.  but  was  not 
to  pay  for  It  unless  her  claim  was  sus- 
tained. The  conrt  ovomled  the  motion 
to  withdraw  the  claim  as  to  all  the  prop- 
erty except  the  boiler,  and  Mercer-  except- 
ed. In  this  we  think  the  court  committed 
error.  Section  8740  provides  that  a  claim- 
ant shall  not  be  permitted  to  withdraw 
or  discontinue  his  claim  more  than  once 
without  the  consent  of  tbe  plaintiff  in  exe- 
cution. This  was  the  first  claim  int^ 
posed  by  Uercer  t6  this  property,  and  we 
thiDk  be  bad  a  right  to  withdraw  It  one 
time,  notwithstanding  Mrs.  Snell  bad  for- 
merly claimed  the  property,  and  be  had 
been  her  surety  on  the  damage  and  fortb- 
comlug  bonds.  We  think  that  a  vigorona 
application  of  section  8741  of  the  Code 
would  have  a  tendency  to  prevent  claims 
for  delay  only,  said  section  providing  thac 
whenerer  a  claim  may  be  dlsmlMed  for  In  • 
snfficiency,  or  Is  withdrawn,  plaintiffs  in 
execution  shall  have  full  power  to  have 
tbe  case  made  up  and  submitted  to  tbe 
Jury,  charging  that  the  claim  was  filed  for 
tbe  purpose  of  delay  only,  and  the  jury 
may  give  damages  as  In  cases  where  the 
claim  is  not  withdrawn  but  submitted  lor 
trial  to  the  Jury.  The  proof  submitted  to 
the  court,  If  true,  would  certainly  have 
authorized  the  Jury  to  have  assessed  dam- 
ages under  the  last  section  of  the  Code  re- 
ferred to,  and  we  think  tbe  remedy  so  pro> 
vided  Ib  ample  to  protect  the  rights  of  the 
plaintiff  in  execution.  It  may  have  beoi 
that  on  account  of  the  proof  submitted  to 
the  court  claimant  dralred  to  withdraw 
his  case,  knowing  he  could  not  sustain  his 
claim,  ^\e  think  be  had  a  right  to  with- 
draw it,  and  that  the  court  erred  In  rins- 
ing to  allow  him  so  to  do.  Judgment 
versed. 

HoBNBBT  T.  Borm 
(aupreme  Cowt  qf  Oeorgla.  SvHf  7,  laoOi) 

AonoH  OJT  Non— Failubb  or  CO!tsid8bi.tio>— 

EvrosNcx. 

1.  In  an  action  on  a  note  given  for  the  ex- 
clnsive  right  to  sell  a  patented  oottmi  planter  la 
carton  oountles,  defendant  pleaded  tonl  failure 
of  ooDslderatlon,  and  testified  that  aa  part  of  the 
oonsideration  of  the  note  plaintiff  agreed  to  fur- 
nish blm  a  complete  model  of  the  machine,  uid 
to  arrange  foraplaoe  where  Itoould  be  manufact- 
ured, both  of  which  he  tailed  to  do;  but  defend- 
ant also  testified  that  the  patent  was  a  good  one, 
and  he  made  no  offer  to  return  the  right  granted. 
Held,  that  t^aevidenoewas  insnffloleDt  to  Bnataia 
the  plea  of  total  failure  of  oonsideration. 

3.  Whow  in  such  aotioa  there  is  no  evldeaea 
of  how  muoh  lees  tbe  jiatrat-right  was  wcrth  de- 
fendant by  reason  of  pl^tifl's  breaota  of  oob- 
tract  It  la  proper  to  direot  a  verdiot  iior  p*t«TWff 
ftir  we  smoont  of  tiie  nota 
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Brror  trom  superior  coart,  IfoeOi  eonn- 
17;  BowBB,  Judge. 

Jeeae  Walten,  for  plalntlfl  In  oror. 
D.  £f.  Pope,  tor  delenclant  In  error. 

SiHHONB,  J.  Butts  saed  Homsby  on  a 
promiasoiT  note  for  f 200.  Homsby  plead- 
ed a  total  failure  of  consideration,  alleff- 
flns  that  the  note  was  given  for  the  conn- 
tor  right  In  Dongfaer^  and  Mltehell  eoun- 
tiM  of  a  patented  cotton  planter,  and 
that  the  plalntlft,  aa  a  part  of  the  con- 
tract, and  as  part  of  toe  consideration 
thereof,  agreed  to  famish  him  within  a  rea- 
flonable  time  a  perfect  and  complete  model 
of  said  planter,  and  further  agreed  to 
arrange  for  a  place  where  he  could  have 
the  same  manufactured,  all  of  which  the 
plaintiff  felled  and  refused  to  do.  After 
the  evldeuM  was  closed  the  eonrt  Instruct- 
ed the  Jury  to  find  a  verdict  for  the  plaln- 
ttft.  Belendant  made  a  motion  for  a  new 
trial  upon  the  gronnds  mentiuned  therein, 
which  was  overruled  by  the  eoart»  and  he 
excepted. 

We  think  the  court  did  right  In  direct- 
ing the  Jury  to  return  a  verdlet  In  favor 
of  tiwjplaintlfl.  under  the  facts  of  this 
caae.  The  defendant  tidied  to  sustain  his 
plea  of  total  failure  of  consideration  by 
evldmce.  It  Is  true  that  be  testified  that 
the  right  was  worth  nothing  to  him,  but 
be  does  not  show  that  it  was  of  no  value 
to  any  one  etoe,  or  of  no  market  value. 
In  order  to  sustain  a  plea  ol  total  faOore 
of  consideration  the  evidence  should  hare 
flhown  that  the  patent-right  was  entirely 
worthless.  Instead  otshowingthls,  defend- 
ant says  in  his  testimony  that  the  cotton 
planter  patented  was  a  good  one.  He  made 
no  offer  to  surrender  to  the  seller  the  right 
which  he  purchased  to  make  these  plant* 
«rB  In  the  counties  named,  but  kept  the 
right,  and  now  wishes  to  avoid  the  pay- 
ment of  any  amount  therefor.  In  the  cose 
of  Smith  V.  Hightower.  76  Ga.  629,  relied 
on  by  the  counsel  for  the  plaintiff  In  error, 
the  plea  and  the  evidence  showed  that  the 
machlDes  patented  were  atterty  worthless 
and  uDBuited  for  the  purpose  for  which 
ttieiy  were  made,  and  this  court  held  that 
the  exclusive  right  to  sell  was  valueless  it 
the  machines  were  worthless.  There  was 
nosuebplea  or  evidence  In  this  ease,  bnt 
on  the  contrary,  as  before  remarked,  de* 
fendant  testified  that  the  machine  was  a 
good  one.  But  It  Is  argued  that  the  court 
«rred  In  Instructing  the  Jniy  to  return  a 
verdict  in  favor  of  the  plaintiff  because 
they  might  have  found  a  partial  failure  of 
-consideration,  and  therefore  made  a  de> 
ductlon  from  the  amount  agreed  to  be 

Eald;  that  while  the  patent-right  may 
ave  had  some  value,  yet  the  plaintiff 
ehould  .not  recover  the  whole  amount  of 
the  note  because  he  tailed  to  'furnish  a 
complete  model,  or  to  make  the  necessary 
arrangements  by  which  the  d^endant 
«onld  obtain  castings.  This  might  have 
beoi  true  If  the  defendant  had  shown  how 
much  Ices  the  right  was  worth  on  account 
of  the  failure  on  the  part  of  tbe  plaintiff 
to  famish  a  complete  model,  and  to  make 
arrangements  by  which  he  could  obtain 
•castings.  We  have  scanned  the  evidence 
«losely,  and  there  Is  no  intimation  of  how 
enneb  less  the  right  was  worth  because  of 


this  failure  on  the  part  of  tiis  plalntUI. 

The  Jury  could  not  have  made  any  deduc- 
tion from  the  amount  of  the  note  sued  on 
unless  the  defendant  had  furnished  the 
data  and  the  testimony  from  which  they 
could  determine  the  lessened  value  of  tbe 
right  by  reason  of  this  failure  on  the  part 
of  the  plaintiff  to  furateh  a  complete 
model,  and  make  the  arrangements  for 
the  eaatiniff.  The  detttidant  should  have 
shown  how  much  less  the  pat«it>Hght 
was  worth  by  reason  of  this  fallare«i  the 
part  of  the  plaintiff  before  he  coald  ask 
the  Jury  to  make  any  deduction  on  ac- 
count of  partial  failure  of  consideration. 
Not  having  done  this,  the  Jury  had  noth- 
ing upon  which  to  predicate  a  verdict, 
and  the  court  was  right  In  Instructing 
them  to  find  for  the  pTalntitt.  If  tbe  de- 
fendant had  been  damaged  by  reaaon  ct 
the  failure  on  the  part  of  plaintiff  to  com- 
ply with  his  part  of  the  contract,  he  had 
bis  remedy  agalnat  the  plalntlff.  Jnds- 
ment  affirmed. 


Fbank  et  al.  t.  STiLPLBB  et  af. 
Ouprame  Cmut  i^  Oeoiyia.   April  8,  USI.} 
Ik/urotiok— Whujt  OaUTBD. 
A  petition  alleged  that  defendant  was  In- 
Bolvent,  and  bad  trsnsfened  s  oheok  for  a  lai^ 
sum  of  monayto  one  B.  for  oolleotion,  and  prayed 
that  S.  be  enjoined  from  disposing  of  tbe  oheok 
or  its  proceed*,  axoept  as  directed  by  the  ooart. 
8.  answered  Uist  he  had  hoogbt  the  clwck  tor  a 
Tslaable  oonsldflgratioii  tctm  defendant,  wltliottt 
notice  of  pl^ntUEs'  claim,  and  before  platDttSS' 
•ult  was  commenced,  and  denied  tliat  tbe  cfaeck 
was  delivered  to  him  for  collection.   Held,  that 
the  inJunctloD  was  properly  denied, 

Error  from  superior  court.  Brooks  coim- 
ty;  Hansell,  Judge. 

PlalntiftiB  all^d  In  tbelr  petition  that 
defendant  M.  H.  Stapler  was  indebted  to 
them,  was  Insolvent,  and  about  to  leave 
tbe  state.  It  further  alleged  that  thereto- 
fore one  W.  F.  Lander,  as  stmreme  ac- 
countant for  tbe  order  of  the  Iron  Hail, 
delivered  to  def^dant  Stapler  a  check 
payable  to  him  for  f  9^,  drawn  by  M.  C. 
Davis  on  tbe  Fourth  National  Bank  of 
New  York;  that  petitioners  are  advised 
and  believe  that  Stapler  delivered  It  either 
to  F.  J.  Spain  or  to  Clayton,  6roov«r  & 
Co.  for  collection;  and  they  pray  that 
Stapler  be  restrained  from  disposing  of 
the  check,  or,  if  already  delivered  to  any 
one  else,  that  he  be  restrained  from  dis- 
posing of  any  acknowledgment  'given  to 
him  by  the  transferee;  from  collecting 
from  such  transferee  any  money  collected 
on  the  check ;  and.  If  he  has  already  re- 
ceived any  draft  or  other  thing  ol  value 
thereon,  that  he  be  restrained  from  pay- 
ing out  the  same,  except  as  directed  by 
the  court;  that  the  transferees  of  the 
check  be  restrained  from  d^vering  It  or 
Ito  proceeds  to  Stapler,  or  any  other 
person,  except  as  directed  by  the  court; 
that  tbe  Fonrth  National  Bank  be  re- 
strained from  cashing  the  check  to  any 
one  except  the  receiver  of  this  court.  The 
petition  further  prayed  for  a  receiver,  and 
for  general  rell^  and  process.  The  peti- 
tion was  amended  so  as  to  allege  that  the 
check  was  delivered  to  Stapler  late  Satur- 
day night,  and  that  be  went-on  the  next 
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day  to  tbe  reatdence  of  Spain ;  and  that 
pedttonere  are  adviaed,  and  believe,  that 
the  check  was  Indorsed  by  Stapler,  and 
dellTM«d  toSpaln  on  tbatSnnday.  Spain 
and  Groover  &  Go.  answered  as  follows : 
"Before  the  fiUng  of  complainant's  bill, 
and  the  KrantluK  ol  the  restraining  order, 
and  without  any  notice  of  tbe  Intention 
of  complainants  to  commence  anch  a  pro- 
ceeding Spain,  for  himself,  and  the  firm 
of  Groover  &  Co.,  of  which  he  was  a 
member,  purchased  the  check  (f825)  from 
Stapler  for  a  valuable  consideration,  and 
without  notice  of  the  claims  or  either 
of  them.  Tbe  check  was  duly  and  proper- 

g'  Indorsed  by  Stapler,  and  delivered  to 
>alQ  for  himself,  and  his  firm,  before  the 
commencement  of  this  suit;  and  at  the 
time  of  the  filing  of  complainant's  bill, 
Spain  and  his  firm  were  the  absolute  own- 
ers of  the  check,  which  was  purchased 
without  any  notice  of  either  of  the  claims. 
Respondents  deny  that  the  check  was  de- 
llTOTed  to  them  or  either  of  them  for  col- 
lection. "  The  restrednlng  order  thweto- 
foregranted  was  revoked,  and  tbe  am>llea- 
tlon  for  a  receiver  was  denied,  ana  plaln- 
tUfti  excepted. 

D.  W.  Roaatrea,  by  brief,  for  plalntUfe. 
S.  P.  S.  Denwark,  by  brief,  fordefaidants. 

Simmons,  J.  Under  the  facts  as  shown 
la  the  report  of  this  case  there  was  no  er- 
ror In  therefasal  of  the  court  below  to 
grant  an  Injunction  therein. 

Judgment  affirmed. 

DouBSTio  8.  M.  Go.  ▼.  JouNwnr. 
(Aipreme  Court  0«»v<a>  Vsbw  0,1880^) 
RsoanrsBS. 
A  petition  alleged  that  defendant  was  in- 
•olvent;  that  one  J.  would  shtolly  receive  a  check 
for  a  large  nun  with  inatruotlona  to  torn  the 
same  over  to  defendant  in  settlement  of  a  benefit 
due  defendant  under  an  inaurance  policy;  that 
defendant  had  appoiDted  one  R.  his  attorney  to 
oolleot  the  amoont  of  the  policy,  pay  an  aatstinA- 
Ing  note,  and  to  hold  the  btianoe  snl^ect  to  de- 
fendant's ocder;  that  defandant  had  drawn  for 
the  amoont  of  such  balance  on  XL.  who  had  ac- 
cepted the  draft,  and  that  the  draft  was  still  in 
dwendast's  possession.  The  prayer  was  to  re- 
Btn^  defendant  from  dispoalnff  of  the  draft  on 
B.,  and  for  a  receiver.  The  petition  was  verified 
IV'  B.  as  attorney  for  plaintiff.  The  restraining 
order  was  granted,  ana  afterwards  R.  was  made 
a  party  pliuntifC  on  a  statement  that  he  had  been 
appointed  by  defendant  as  his  attorney  to  receive 
toe  amount  of  the  policy;  tliat  notwithstanding 
this,  and  after  a  copy  of  the  restraining  order 
had  been  served  on  him,  defendant  collected  tiie 
amount  due  on  the  policy,  which  was  a  fraud  on 
R.,  and  praying  a  receiver  to  demand  and  receive 
of  defendant  the  amount  so  collected.  Defendant 
denied  that  he  was  insolvent,  or  that  a  copy  of 
the  restraining  order  was  served  on  him  bexore 
he  collected  l£e  amount  due  on  the  policy.  Held, 
that  an  order  appointing  a  receiver  with  auttu»rl- 

Srto  receive  from  defendant  any  assets  coming  to 
afenduit  from  the  insurance  company,  or  in  his 
control  since  R.  was  made  a  party,  was  proper. 

Error  from  superior  court.  Brooks  coun- 
ty; HA.NSEM..  Judge. 

Action  by  the  Domestic  Sewlnfc-Macblne 
Company  against  W,  F.  Johnson,  on  a 
Judgment  of  a  Justice  of  tbe  peace  for  990. 
The  petition  alleged  that  defendant  was 
Insolvent,  and  that  "plaintiff  Js  advised 
and  brieves  that  F.  It.  Jonea  wlU  In  a  few 


days  recdve  a  bill  of  exchange  drawn  by 

M.  C.  Davis,  sapreme  accountant  of  the 
Order  of  the  Iron  Hall,  for  fSOO,  payable 
to  Johnson,  with  instruetlons  to  turn  the 
same  over  in  full  settlement  of  tbe  floal 
benefit  due  Johnson  on  a  policy  of  that 
order.  On  February  15. 188S,  Johnson  ap- 

Iiolnted  D.  W.  Ronntree  bla  attorney  In 
act.  Irrevocably  aotborlsing  blm  to  col- 
lect the  policy,  and  apply  so  mucb  of  tbe 
proce.^ds  as  might  be  necessary  to  the  pay- 
ment of  his  note  for  $300.  due  September 
SO,  18SS,  the  balance  of  tbe  policy  to  be 
subject  to  Johnson's  order.  Subsequently 
Johnson  drew  on  Rountree  for  f 200,  and 
Rountree  accepted  the  draft,  payable 
whenever  the  fund  was  realised  from  tbe 
policy,  and  Johnson  now  has  the  draft  la 
his  possession,  custody,  or  control.  Pe- 
titioner apprehends  the  loss  of  its  claims 
against  Jonoson,  unless  tbe  court  Inter- 
venes. Waiving  discovery,  petl  CI  imer 
prays  for  Injunction  against  Johnson  for 
receiving.  Indorsing,  trnndenlng,  or  dis- 
posing of  the  bill  of  exchange  or  tbe  draft 
on  Ronntree  as  well  as  their  proceeds,  and 
to  restrain  blra  from  attempting  to  collect 
any  money  on  ^tber  paper.  Also  to  re- 
strain Jones  from  dellveriug  the  bill  of  ex- 
change to  Johnson,  or  any  one  else  except 
Rountree ; "  and  prayed  for  the  appoint- 
ment of  a  receiver,  and  for  gtmeral  relief 
and  proeeas.  Tbe  xtetltton  waa  verified  by 
Daniel  W.  Rountree  as  attorn^  In  fact  lor 
plalntlfl.  A  petition  of  Rountree  to  be 
made  a  party  plalntlfl  was  afterwards 

f ranted  on  the  following  statement:  "On 
ebruary  15,  1888,  Johnson  executed  a 
power  of  attorney,  irrevocably  appoint- 
ing Rountree  bis  attorney  In  fact,  and  au- 
thorising him  to  receive  the  amount  of  tbe 
policy,  and  apply  so  much  of  Ita  proceeds 
as  might  be  necessary  to  the  payment  ol 
the  note  for  $300,  due  September  SOth.  tbe 
balance  to  be  paid  to  Johnson's  order. 
The  effect  of  this  Instrument  was  to  pass 
title  to  Ronntree  as  collateral  security  fur 
the  note.  Notwithstanding  this,  and  aft- 
er the  filing  of  this  bill,  and  after  a  copy 
of  tbe  restraining  order  granted  thereon 
had  been  served  on  defendant  by  leaving 
It  at  tbe  place  of  his  residence,  Johnson 
went  to  iDdisnapoUs  and  collected  $500 
due  npon  tbe  pulley,  after  having  been  no- 
tified that  he  must  nut  do  so.  He  tbereby 
perpetrated  a  fraud  on  Ronntree.  and.  In 
equity,  ahould  be  made  to  return  the 
amount  so  collected  over  to  the  court  or 
to  ita  recdrer.  Ronntree  further  prays 
that  a  receiver  be  appointed  to  demand 
and  receive  from  Johnson  the  $500  so  col- 
lected." Defendant  answered  as  follows: 
"F.  L.  Jones  never  at  the  time  received  a 
bill  of  exchange  drawn  by  M.  C  Davis,  su- 
preme accountant,  etc.,  for  $600,  payable 
to  respondent.  Davis  Is  not  supreme  ac- 
countant, but  la  supreme  cashier.  Tbe 
condderatlon  of  the  note  for  $800  given 
by  respondrat  to  Rountree  waa  a  grist- 
mill. Such  consideration  failed  in  that  the 
drive-wheel  rec^ved  as  a  part  of  the  mlD 
does  not  belong  to  Ronntree.  but  was  the 
propettr  of  C.  Groove  &  Co.,  of  which  fact 
respondent  was  not  advised  at  the  timt , 
or  b^ore  begaTe  the  note.  He  baa  atored 
with  J.  S.  Harris,  at  Quitman,  the  mill  as 
he  received  it.  He  otten  to  giro  it  up  to 
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BoDotree  at  any  time  he  will  give  ap  the 
9900  note.  He  had  no  service  of  any  re- 
straining order  iBsned  the  Judsre  in  thia 
case  before  he  rMielved  the  amoant  dne  by 
tbe  Ordur  of  the  Iron  Hall.  At  the  time 
respondent  appointed  Botrntree  hie  attor- 
ney In  fact  he  notified  Bountree  that  he 
(Bountree)  could  not  collect  tbe  amount 
that  woala  be  due  reapoodent.  The  pow- 
er of  attorney  was  in  respondeot'a  opin- 
ion violated  by  Bountree  ondertaklnff  to 
work  for  the  plaintiff  to  the  Injury  of  tbe 
defendant.  Beapon<Ient  has  no  bill  of  ex- 
change, dralt,  or  acceptance  drawn  on 
Bountree,  and  had  not  nad  any.  He  holds 
no  demand  agolust  Bountree  In  the  way 
of  exchange,  di-alt.  or  acceptance,  and  hoe 
never  transferred  to  any  one  any  claim  or 
demand  against  Bountree.  He  left  Quit- 
man, Ga.,  on  the  night  of  December  24. 

for  the  north-west,  and  on  the  24th 
of  December,  1888,  respondent  had  a  fall 
and  final  settlement  with  the  Order  of  the 
Iron  Hall  in  the  city  of  Indianapolis.  Ind. 
Beapondent  is  not  a  trader  or  Insolvent 
trader.  He  has  paid  out  the  $600  in  set- 
tlement oi  claims  for  necessaries  for  him- 
self and  family. "  A  recover  was  appoint- 
ed with  authority  "to  receive  from  the 
defendant  any  assets  he  may  receive  from 
the  Order  of  the  Iron  Hall,  or  hid  in  bis 
control  since  the  bill  was  amended,  by 
making  D.  W.  Bountree  a  complainant, 
and  that  lojunction  isaae  as  jtrayed." 
^aiutiff  excepts  on  the  ground  *^that  tbe 
receiver  should  have  been  directed  to  de- 
mand and  receive  from  the  said  dtsfendant 
any  and  all  assets  which  he  may  have  re- 
ceived from  the  said  Iron  Hall  at  any  time 
since  the  filing  of  the  bill;  and,  to  the  fail- 
ure uf  the  Judge  to  pass  this  order,  tbe 
plaintiffs  except,  and  assign  the  same  as 
error.  •* 

D.  W.  ^ouDtree,  for  plaintiff  in  error. 
W.  S.  Huwpbreys,  for  defendant  in  en-or. 

Simmons,  J.  Under  the  facts  of  this  case 
thert;  was  no  error  In  the  refusal  of  the 
court  below  to  grant  the  order  asked  for 
by  tbe  plaintifi  in  error.  Judgment  af- 
firmed. 


ROUB  B.  Co.  V.  TOLBERT. 

(fiupreme  Court      Qtorgia.  Hay  7,  1600.) 

BUUtOAD  COHPAXTES— PEHSONAIi  InJDBIBB— 

— Stiukobr  IK  Switching  Yard. 

1.  Where  a  persoo  jxot  an  employe,  without 
permission  of  a  railroad  company,  and  against  its 
will,  andwithoat  its  knowledge,  goes  into  a  yard 
oovcsed  and  Interlaced  by  tracks,  wMoh  axe  be- 
ing used  by  the  company,  oy  Its  engines  and  cars, 
In  switching,  drilling,  ana  changing  cars,  such 
person  is  bound  to  ose  diligence  commensurate 
with  tbe  peril  in  which  he  has  placed  himself; 
and  If  he  fail  to  do  this  he  cannot  recover  for  any 
injury  he  may  sustain  from  the  numing  of  the 
engines  and  cars  of  tbe  company. 

8.  Under  suuh  circumstances  tJie  company 
would  owe  the  trespasser  no  duty  other  than  not 
to  Injure  him  if  they  knew  or  saw  him  in  time  to 
prevent  it 

8.  The  odmpany  would  not  be  bound  to  look 
and  watch  for  sudi  person  as  It  would  tar  one  of 
ita  own  employee,  and  as  it  would  for  a  person 
OB  its  main  line  of  travel  while  going  on  its  ac- 
customed duties  in  transporting  persons  and  things 
from  one  place  to  anoQier. 
{SyUalms  by  Vie  CovrL'i 
T.ll8.£.no.21— 54 
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Error  from  superior  court,  Floyd  coun- 
ty :  Maddox,  Judge. 

The  following  facts  are  from  the  official 
report,  as  referred  to  by  the  court:  The 
testimony  for  plaintiff  tended  to  show 
that  on  November  2,1887,  late  In  the  after- 
noon, In  daylight,  he  was  going  to  his 
home  in  South  Borne.  Tbe  nearest  and 
most  convenient  way  for  htm  to  reach  his 
home  was  t>y  going  through  the  railroad 
yard  of  defendant,  and  he  had  been  going 
that  way  for  two  years.  He  passed  along 
theplatforni  of  defendant's  depot,  and  got 
oH  the  platform  and  walked  along  be- 
tween the  tracks  iu  Its  yard.  Whenhe  left 
the  platform  be  saw  the  engine  and  train 
of  defendant,  by  which  he  was  afterwards 
struck,  standing  still  north  of  tbe  depot 
near  a  street  crossing.  He  walked  along 
between  the  tracks,  and  as  he  was  ap- 
proachlhg,  and  near  to  where  two  tracks 
came  together,  an  East  Tennessee  engine 
caiue  down  a  track  towards  him,  and  the 
engine  of  defendant  backing  with  the  ten- 
der behind  It  also  came  towards  hfm.  He 
saw  the  East  Tennessee  engine  coming, 
but  did  not  know  of  the  approach  of  th(» 
other,  which  gave  him  no  sl^unl  of  its  ap- 

g roach,  either  by  ringing  tbe  bell  or 
lowing  Its  whistle,  although  he  was  very 
near  to  where  there  was  a  crossing  com 
monly  used  by  the  public  in  going  across 
defendant's  yard.  The  two  tracks  were 
so  close  together  that,  while  there  was 
room  for  him  to  stand  between  them  at 
the  point  where  he  was  struck,  there  waft 
not  room  enough  for  the  engine  to  pass 
him  at  the  same  time  In  safety  to  hlui,  und 
he  was  struck  by  the  tender  of  defendant's 
engine,  and  was  knocked  down,  and  his 
collar-bone  broken.  The  place  where  he 
was  walking  was  quite  commonly  used 
by  foot  passengers,  as  set  out  In  his  dec- 
laration, and  had  been  so  used  tor  a  long 
time,  with  the  knowledge  of  defendant. 
II  plaintiff  had  stepped  back  a  little  he 
would  not  have  been  hurt,  or  he  could 
have  walked  safely  by  stepping  across  the 
track  on  which  derendatifs  engine  was 
running,  where  he  could  have  been  be- 
tween other  tracks,  but  with  a  wider 
space,  so  that  ho  would  have  been  in  no 
danger.  He  knew  that  he  was  in  a  dan- 
gerous place.  It  was  a  busy  time  of  the 
year  with  defendant,  and  much  freight 
was  being  handled.  Defendant's  train 
was  moving  four  or  five  miles  per  hour. 
It  WHS  over  a  month  before  plaintiff  could 
go  back  to  work,  and  he  was  not  able  to 

f;o  to  work  when  he  did  so.  He  Jnst  had 
t  to  do,  and  endure  a  great  deal  of  pain 
It  Interfered  with  his  sleeping,  -and,  his 
business  being  that  of  a  carpenter,  his 
shoulder  still  pains  nlm  so  that  be  cannot 
use  It  as  before.  He  cannot  carry  any- 
thing on  his  shoulder  without  Its  hurting 
him,  etc.  He  was  earning  $1.50  per  day 
at  the  time  he  was  hurt,  and  his  physi- 
cian's bill  was  $25.  He  did  not  remember 
telling  the  president  of  defendant  that  he 
stepped  back  to  get  out  of  the  way  of  tbe 
East  Tennessee  engine.  He  did  not  step 
out  of  the  way,  because  he  did  not  have 
time  to  do  so.  The  fireman  on  defend- 
ant's engine  told  him  that,  at  the  time  he 
(plaintiff)  was  bnrt,  be  was  banking  the 
fire  to  knock  the  clinkers  ont  pi,  the  grate. 
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The  testimony  for  defendant  tended  to 
show  that  neither  Its  engineer  nor  fireman 
knew  that  plaintiff  had  been  struck ;  nei- 
ther of  them  Baw  him,  and  the  fireman  de- 
nied that  he  made  the  Rtatement  teutlfled 
to  by  plaintiff.  Tbe  evidence  also  tended 
to  Bbow  that  the  bell  was  being:  rnnK: 
that  plaintiff  was  not  strnck  at  tbe  point 
-where  clafmed  to  have  been  struck;  that 
the  two  englnm  were  not  approaching 
«arh  other  coming  from  different  direc- 
tions, but  were  running  in  tbe  same  direc- 
tion; that  plaintiff  could  easily  have 
•arolded  the  inluxT,  even  though  he  had 
walked  through  the  yard  on  his  way 
liome;  that  by  making  bat  a  short  detour 
be  could  have  reached  home  without  go- 
ing through  theyard;  that  defendant  had 
jQot  consented  to  the  use  of  its  yard  by  the 
public,  and  had  endeavored  to  prevent 
euchuse;  that  it  bad  had  notices  posted 
ap  at  different  places  In  the  yard,  near  Its 
ttaggage-room  and  at  other  points,  and 
one  close  to  where  plaintiff  was  said  to 
have  been  hurt,  warning  everybody  to 
keep  off  tbe  tracks;  that  defendant's  pres- 
ident bad  had  a  personal  difficulty  with 
two  men  trying  to  prevent  them  from  walk- 
ing across  and  up  and  down  the  track; 
■and  that  it  was  impossible  for  defendant 
to  prevent  people  passing  through  the 
^ard.  Flalntlir  told  the  president  of  de- 
fendant that  he  was  watching  the  East 
TTeDDeesee  engine,  which  was  passing  him, 
«nd  stepped  back  to  get  out  of  Its  way, 
«nd  defendant's  train  was  passing  and 
«truck  him  on  the  shoulder,  and  knocked 
<lilm  down.  The  Jury  found  tor  plaintiff 
^00,  and  defendant  moved  for  a  new  trial, 
which  was  denied. 
W.  W.  Brooks,  for  plaintiff  In  error.  C. 
Tbomwell  and  J.  aranbsuat  for  defend- 
ant In  error. 

Blandfohd,  J.  We  think,  under  the 
Tacts  set  ont  In  this  record,  that  the  Jury 
were  anwarranted  by  law  In  thMr  finding 
in  this  case.  See  the  facts  fully  set  forth 
In  the  ofilclal  report  of  tbe  case.  Judg- 
ment rerened. 

SloTB     Floto  Oouktt. 
(Supreme  Court  cf  Qtorgta.  May  7,  1880.) 

JTOKBTTIT— COUHTIBB— iKntOVraXHT  OV  HlOHVAT 

— Hsi.suits  07  Dajuqsb. 
1.  A  ludginent  of  mmsnit  Is  no  bar  to  a  sTi1>se- 
^neat  acuon  for  the  same  cause  brought  in  due 

tUOB. 

8.  Ckmrtralng  the  oonstltiitloo  of  1877  and  the 
Ojde  together,  a  right  of  aotion  exists  against  a 
«ouii^  for  daioaging  private  property  for  public 
uses  in  cmstmoUng  ue  amroacbes  to  a  oonnty 
•bridge,  thereby  elevating  the  road-way  above  an 
■adjacent  lot  so  as  to  Unaer  aooeai  to  the  lot  from 
-the  road. 

8.  The  measnre  of  damages  is  the  actoal  de- 
nredation  in  the  market  vaToe  of  the  lot  oansed 
by  the  work  oomplalned  of. 
{SyUabUM  by  the  Court.) 

Error  from  superior  court,  Floyd  coan- 
4y;  Maddox,  Judge. 

Dean  A  smith,  for  plalntitt  In  error. 
jSeafrorn  Wright  and  J.  Braabamt  for  de- 
fendant In  error. 

Bliccslct,  C.  J.  Tbe  Code,  In  section 
^446,  exprenl7  recognlies  the  right  of  a 


plaintiff  to  recommence  his  suit  on  tbe 
payment  of  costs  after  he  has  been  non- 
suited In  a  previons  action,  and  sectioD 
2932  saves  his  right  of  action  for  six 
months  as  against  the  statute  of  Ifmltn- 
ttons.  This  court  has  recognised  the  right 
to  sue  again  after  nonsuit  In  Langston  v. 
Marks.  68  Ga.  435,  and  Stirk  v.  Bailroad 
Co.,  79  Ga.  495.  6  S.  E.  Bcp.  105.  The  ap- 
parent donbt  entertained  In  Greeufleld  v. 
Vason,  74  Ga.  126,  is  of  no  significance. 
Nor  is  the  cose  of  Klmbro  v.  Ballroad  Co., 
66  Ga.  186,  an  aatborlty  npoo  the  ques- 
tion ;  for  that  case  dealt  with  a  direct  ad- 
judication upon  the  cause  of  action  as  set 
out  In  the  declaration  and  had  nothing  to 
do  with  any  fallore  to  support  the  dec- 
laration by  evidence,  which  In  this  state  Is 
the  ordinary  ground  for  awarding  a  non- 
suit. A  direct  decision  upon  demurrer  to 
the  effect  that  tbe  plaintiff  by  bis  pleadings 
sets  forth  no  canse  of  action,  not  merdy 
that  a  good  cause  Is  defectively  set  forth, 
will  constitute  a  bar  to  a  subseqaeiit  ac- 
tion. To  this  effect  are  Heveral  cases  In 
our  Reports,  such  as  Jordan  v.  Falrclotb, 
S4Ga.  47;  Gray  v.  Gray,  Id.  499;  Black  v. 
Black,  27  Ga.  40;  McGlnnla  v.  Justices. 
30Ga.  47;  and  Smith  t.  Homsby,  70  Ga. 
662.  The  quMtlon  as  to  nonsuit  Is  con- 
trolled lor  us  by  the  two  sections  of  the 
Code  above  cited ;  and  there  Is  much  out- 
side authority  In  harmony  with  them, 
though  much  also  which  seems  to  look  in 
a  different  direction.  Among  tbe  cases 
holding  that  a  nonsuit  is  no  eBtopi>d,  see 
Homer  v.  Brown,  16  How.  861;  Manhat- 
tan Life  Ins.  Co.  v.  Broughton,  109  U.  S. 
121,  8  Hup.  Ct.  Bep.  99;  Bucher  v.  Ran- 
road  Co.,  125  U.  S.  666,  8  Sup.  Ct.  Rep.  974. 
For  a  broad  survey  of  the  queatlon  on 
both  sides,  see  Bigelo  w.  Estop.  52 ;  1  Herm. 
Estop.  295;  Wells, Res.  Adj.  876.  Inthepres- 
ent  case  the  facts  touching  the  nonsuit  are 
set  forth  In  tbe  plaintiff's  declaration,  and 
for  that  reason  the  rallngin  KUIen  v.Comp- 
ton,  67  Ga.  08,  which  hold*  that  a  former 
recovery  Is  not  avidlable  by  mere  motion, 
does  not  apply. 

2.  The  constitution  (Code,  $  B0»)  de> 
dares:  "Private  property  shall  not  be 
taken  or  damaged  for  public  purposes 
without  Jnst  and  adequate  compiensation 
being  first  paid."  According  to  tbe  dec- 
laration, the  county  of  Floyd  constructed 
an  embankment  and  trestle-work  as  an 
approach  to  a  public  bridge,  thereby 
changing  the  grade  of  the  street,  and  ren- 
dering it  impossible  for  vehicles  to  pass 
from  tbe  street  to  the  plaintifTs  adjacent 
lot,  and  from  the  lot  to  the  street.  The 
lot  "Is  injured  and  damaged  In  that  It  Is 
placed  bdow  the  street,  and  Is  Inaccessible 
thereto."  The  damage  Is  laid  at  $800. 
The  legislature  has  made  no  prorlalon  for 
assessing  such  damages,  but  tbe  right  to 
have  them  paid  Is  expressly  declared  by 
the  constitution.  The  county,  by  section 
491  of  tbe  Code,  la  made  a  corporation, 
and  declared  liable  to  salt.  The  Code,  in 
section  8^,  says:  "For  every  right  there 
shall  be  a  remedy,  and  every  court  having 

{urisdictlon  of  the  one  may.  If  necensary, 
rame  the  other. "  And  by  section  2243  tbe 
Code  declares  that  "for  every  Injury  done 
by  another  to  person  or  property  the  law 
gives  a  light  to  rejover  and  a  remedy  to 
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enforce  It."  By  tbe  conetltutlou  (Code,  § 
■5141)  the  superior  court  la  Invested  wltfa 
jarlBdictloD  In  all  civil  caBea,  with  certain 
«xceptlnnB,  and  ttala  easels  not  within  any 
«x(»ptlon.  We  thns  have  a  constltatlooal 
right,  an  Injury  atfectlDK  that  right,  a 
•coart  of  competent  JaTlsdictlon,  a  HeteaA- 
■ant  declared  subject  to  suit,  and  a  provis- 
ion tor  tbe  appropriate  remedy.  What 
room  la  there  tor  doubt  that  the  action  1b 
maintainable?  On  iceneral  principles,  an 
ordinary  action  at  law,  where  no  specific 
reme^  la  pointed  oat  by  statute,  is  avail- 
able. LewlB,  £m.  Dom.  fi  624.  The  con- 
tttitntlon  (Code,  S  5190)  In  axprem  terms 
broadens  the  taxing  power  which  the  leg- 
fslatnre  may  confer  upon  counties  suffi- 
ciently to  embrace  all  ezt>eoBes  tor  con- 
structing and  maintaining  bridges  and 
roads.  No  obstacle,  theretort;,  exists  to 
raising  revenue  for  paying  the  damages 
whlcti  maybe  recovered  In  this  and  all  sim- 
ilar actions.  Tbecases  heretofore  ruled  by 
tbla  coart,  such  as  Smith  r.  Wilkes  Co.,  79 
Oft.  125, 4  S.  E.  Bep.  20,  and  CouDty  of  Mon- 
roe V.  Flynt,  80  Ga.  489,  6  S.  E.  Kep.  173, 
holding  that  counties  are  not  subject  to 
flult  except  In  cases  expressly  provided  for 
by  statute,  are  not  Inconsistent  with  what 
%ve  now  decide.  Inasmuch  as  the  soppoaed 
canae*  of  action  Involved  In  those  caaea 
were  not  within  the  terms  of  tbe  constltn- 
tlon.  The  violation  by  a  county  of  a  con- 
stitutional right  of  thedtlienmust  by  nec- 
«8sary  Implication  raise  a  cause  of  action 
iu  favor  of  thecltlzen  against  the  county, 
anleaa  some  means  of  redress  other  than 
suit  has  been  afforded  by  the  legislature. 
Had  theplaintlB'B  prop^ybeen  damaged 
in  the  mode  alleged  In  hla  declaration  prior 
to  the  constltntlon  of  3877,  whether  done 
by  a  city  or  a  county,  he  would  have  had 
ao  right  of  action.  City  of  Atlanta  v. 
Oreen,  67  Ga.  886.  But  under  that  constl- 
tntlon cities,  counties,  and  all  other  public 
organisations  are  denied  any  power  or 
right  to  cause  such  damages  for  public 

Jurposee  without  making  compensation, 
n  this  respect  they  are  all  upon  an  equal 
looting,  and  there  la  no  reason  tor  bold- 
Ing  a  county  exempt  from  suit  lor  acts 
done  by  It  for  objects  wlcfaln  Its  l^al  com- 
petency, when  a  city,  for  like  acta  done 
within  Its  l^al  competency,  would  not  be 
exempt.  The  conetltutlon  la  no  less  di- 
rectly applicable  to  the  one  than  to  the 
other.  Nothing  appears  In  the  declara- 
tion Indicating  that  the  county  was  not 
•flxardatng  Ita  Intimate  functions  In  doing 
tbe  work  complained  of,  or  that  the  dam- 
age resulted  merely  from  the  Improper  ex- 
ecution of  tbe  work. 

8.  In  holding  that  tbe  declaration  sets 
forth  a  cause  of  action,  weare  to  beunder- 
stood  aa  anstalning  it, not  for  the  purpose 
ot  treating  tbe  work  or  Ita  reaults  as  a 
nnieance  to  the  plalntltrs  premises,  but 
only  for  the  pnrpose  of  recovOTlng  dam- 
ages for  the  exercise  of  the  power  of  emi- 
nent domain.  The  work  done  is  to  be 
treated  as  rightful  in  all  respects  save  in 
the  omlaalon  to  pay  compensation.  And 
tbe  measure  of  compensation  is  the  actual 
depredation  In  valae(in  the  market  value) 
ottbe  plaintlira  pranlaes  resnltlng  from 
tbe  work  done,  and  Its  effect  upon  the 
firopertjy.  Oty  ot  Atlanta  v.  Green,  67  Qa. 
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SS6;  Chicago  v.  Taylor,  125  U.S.  181,8  Sup. 
Ct.  Bep.  820.  Such  Is  the  measure  contem- 
plated by  this  court,  though  perhaps  not 
distinctly  announced,  in  Campbell  v.  Bait- 
road  Co..  82  Ga.  820.  9  S.  E.  Bep.  1078.  The 
court  erred  in  dismissing  the  action. 
Judgment  reversed. 

Abnoui  et  al.  v.  Smith  et  a7. 
(Suprenw  Cawrt  vf  Qwrgia.  ISay  0, 1S90.) 

PBISOIPALAITDAaBKT— AQEST'B  ODARUrTT— FBOT- 
OlPAr'8  LUBtUTT. 
In  a  cue  where  certain  persouB  engaged  in 
buying  and  aelllng  ootton  In  this  state  enter  into 
an  arrangement  with  certain  other  persons  in  an- 
other cit7  and  state  whereby  it  is  agreed  between 
them  that  the  persons  resident  in  another  stats 
shall,  as  brokers,  receive  and  sell  ootton  for- 
warded to  them  by  the  first-named  persons,  and 
where  saoh  brokers  make  sale,  on  account  of  their 
prindpaLs,  of  cotton  which  is  represented  by  the 
shippers  as  coming  op  to  a  certain  grade,  and 
said  Drokers  guarau^  to  the  purcbaaer  of  sooh 
cotton  that  it  is  of  that  srade^  and  where  it  fur- 
thermore appears  that  In  the  dealings  between 
the  brokers  and  their  principals  it  was  naual  In 
ease  the  cotton  sold  by  the  broker*  did  not  come 
up  to  the  scale  or  standard  guarantied,  and  the 
purchaser  made  a  claim  for  reclamation  upon  the 
brokers  on  account  of  the  defects  in  the  ootton, 
and  the  brokers  paid  such  claim,  that  their  prin- 
dMls  reimbursed  them,  in  a  subsequent  dealing 
between  the  same  parties,  where  such  claim  for 
reclamation  was  made  upon  tbe  broicers  by  the 
purohaser,  and  the  same  was  paid  bT  th«n,  an 
action  would  He  at  the  instance  of  the  brokers 
against  their  principals  to  recover  the  monnr 
paid  to  the  pfirvhsBar  for  the  use  of  their  prinof- 
pals  on  aooouut  of  snob  claim  Us  reclamation. 
{auUaim*  by  tKt  Court.) 

Error  from  superior  eoar^  Coweta 
county;  Harris,  Judge. 

Smith  &  Henderson  sued  Arnold,  Bur- 
dett  &  Co.  on  tbe  following  cause  of  ac- 
tion: On  February  26,  1886,  defendahta 
had  sold  to  J.  I.  Mlddleton  Sc.  Co.  100  bales 
of  cotton,  "average  middling,  nothing  to 
be  below  middling,  American  standard 
classification, "  for  8  1-16  cents  per  pound ; 
defendants  guarantying  that  the  cotton 
should  be  up  In  grade  to  type  or  aample,— 
buyers,  upon  arrival  of  the  cotton,  to  ex- 
amine same.  For  this  cotton  Middle- 
ton  9c  Co.  paid  defendants  the  full  price  be- 
fore they  had  opportunity  of  examining. 
The  cotton  was  not  aa  good  as  was 
bought  by  Mlddleton  &  Co.»  put  was  very 
Inferior,  and  lacked  $260.f)8  ot  being  worth 
aamuch  as  the  grade  sold.  Afterwards 
plain  tifTs,  who  were  cotton  brokers,  at 
the  special  Instance  and  request  of  defend- 
ants, paid  f 260.98  to  Mlddleton  A  Co.,  and 
defendants  promised  to  repay  to  plalntlffa 
said  sum  on  demand,  but  bad  not  doneeo. 
D^endanta  pleaded  nut  Indebted.  The 
testimony  tor  plaindtts  tended  to  show 
that  tb^  were  cotton  brokers  in  Balti- 
more. They  had  a  contract  with  defend- 
ants by  which  defendants  were  to  ehlp 
cot  tun  on  ordera,  and  toguaranty  weights 
and  gradra  subject  to  American  atandard 
claaslflcatlon.  If  It  did  not  come  up  to 
grade  they  were  anbject  to  claim.  The 
cuatom  of  the  cotton  market  was  that 
when  cotton  was  shipped  and  did  not 
come  up  to  grade  the  ablppers  were  anb- 
ject to  claim,  whether  the  cotton  was  de- 
livered to  the  original  buyer  or  resold  for 
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what  It  would  bring.  This  custotn  had 
been  followed  between  plalntlffR  and  de- 
fendantB  In  cases  of  prerioaa  sblpraents. 
In  these  cases  cotton  shipped  falling  to 
come  up  to  grade,  examination  being 
made  on  behalf  of  the  shipper  by  plaintiffs, 
or  classer  employed  by  them,  payment 
was  made  by  plaintiffs  for  the  difference 
between  the  grade  and  the  grade  ordered, 
and  defendants  then  reimbursed  them. 
The  custom  was  before  the  cotton  ar- 
rived for  defendants  to  draw  for  its  sap- 
posed  value,  which  draft  wonld  be  paid, 
and  then  when  the  cotton  arrived,  If  It 
failed  to  come  up  to  grade,  plaintiffs 
would  account  to  the  buyer  for  the  de- 
ficiency, and  it  wonld  be  made  good  to 
them  by  defendants.  The  dispute  in  ques- 
tion arose  over  100  bales  of  cottonshlpped 
by  defendants  to  plaintiffs  on  a  sale 
made  by  them  to  J.  I.  Mlddleton  &  Co. 
The  contract  was  that  the  cotton  most 
be  "average  middling,  nothing  below 
middling,  according  to  American  standard 
classification."  Before  this  cotton  arrived 
In  Baltimore  defendants  drew  a  draft  for 
its  value  according  to  this  grade,  and  tbe 
draft  was  paid  by  Mlddleton  &  Co.  When 
the  cotton  arrived  57  bales  of  it  were  re- 
jected by  Mlddleton  &  Co.  as  below  grade, 
and  HQ  far  below  grade  that  they  could 
not  Dse  It.  Plaintiffs  were  notified,  and 
the  cotton  was  Inspected  by  expert  class- 
era,  one  representing  plaintiffs,  and  the 
other  Mlddleton  &  Co.  These  classers  de- 
termined that  the  67  bales  were  below  the 
contract  grade,  and  these  were  sold  at 
lAelr  highest  market  price.  Plaintiffs 
relmbureed  Mlddleton  &  Co.,  and  this 
suit  is  for  tbe  amount  paid  out  by 
plaintiffs  for  the  difference  in  value  of  the 
cotton,  and  for  charges  on  It  for  weigh- 
ing, drayage,  etc.,  and  950  commissions. 
Defendants  were  not  notified  of  the  failure 
of  the  cotton  to  cume  up  to  grade  until 
after  the  cotton  hud  been  rejected,  ex- 
amined, and  a  reimbursement  made  to 
Mlddleton  &  Co.  by  plaintiffs.  The  rea- 
son why  defendants  were  not  notified 
sooner  was  because  plaintiffs  had  heard 
nothing  from  them  in  reference  to  a  pre- 
vious clnlm  for  some  time,  and  had  al- 
ready pnid  their  draft,  and  the  freight  on 
the  cotton,  which  fully  covered  the  ship-' 
ment,  and  could  not  tell  the  amount  of 
the  claim  until  they  had  disposed  of  the 
rejected  cotton;  so  they  thought  It  use- 
less to  write  to  defendants  until  they 
were  prepared  to  give  full  particulars. 
As  soon  as  the  matter  was  adjusted  they 
did  write  that  Mlddleton  &  Co.  would 
draw  on  defendants  for  the  amount  of  the 
claim.  Mlddleton  &  Co.  did  draw,  and  de- 
fendants refused  to  pay  the  draft,  where- 
upon plaintiffs  paid  Mlddleton  &  Co.  as 
above  stated.  They  had  not  been  noti- 
fied by  defendants  not  to  so  pay  Middle- 
ton  &  Co.  They  derived  their  authority 
to  reimburse  Mlddleton  &  Co.  from  the 
fact  that  defendants  had  previously  paid 
such  claims.  Tbe  claim  ol  Mlddleton  & 
Co.  was  a  Jnst  cUilm,  and  the  shipment 
was  guarantied  to  them  through  plain- 
tiffs. There  was  testimony  for  plaintiffs 
tending  to  show  that  it  is  the  universal 
custom  for  cotton  brokers,  where  the  cot- 
ton shipped  doesDut  come  up  to  the  grade 
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ordered,  to  make  the  difference  good  to 
the  buyer,  and  then  make  their  claim  on 
the  shippers.  Plaintiffs  have  always  ad- 
justed differences  as  they  did  in  this  case 
by  paying  tbe  buyers,  and  defendants 
have  always,  ontU  this  ease,  made  the 
difference  good  to  plaintiffs.  Tbe  draft 
drawn  by  d^endiints  for  tbe  snppoeeii 
value  of  the  cotton  was  paid  by  Middle- 
ton  &  Co.  to  plaintiffs  on  January  26th. 
The  cotton  reached  Baltimore  about  Feb- 
ruary 5tb,  and  it  was  immediately  dls- 
coTered  that  It  was  not  op  tograd^.  Mld- 
dleton ft  Co.  notified  plaintiffs,  and  tbe 
examination  was  made  as  above  stated. 
On  February  26th  plaintiffs  reimbursed 
Mlddleton  &  Co.,  and  on  February  27th 
plaintiffs  wrote  to  defendants  that  the  ?7 
bales  were  rejected,  and  that  Mlddleton 
&  Co.  had  sold  them  after  consulting  with 

Slalntlffs,  and  had  drawn  for  the  balance 
ue.  On  the  let  of  March  defendants 
wrote  to  plaintlHB  stating  that  tbey  d^ 
cllned  to  pay  the  bill  because  they  insisted 
that  the  cotton  was  fully  up  to  any  pre- 
vious shipment.  In  the  same  letter  they 
stated  that  If  the  cotton  had  not  been  for- 
warded, on  receipt  of  the  letter  plaintiffs 
would  please  let  them  know  promptly,  as 
they  BO  much  dlBllked  anythng  of  the  sort 
to  come  up;  that  they  would  preferin  per- 
son to  settle  it.  On  March  6, 1S86,  plain- 
tiffs wrote  to  defendants  that  they  re- 
turned samples  of  the  57  bales  whlcb  they 
rejected,  and  that  plaintiffs  would  have 
to  make  the  claim  good  -  to  Mlddleton  A 
Co.,  and  felt  confident  that  defendants 
would  protect  them  as  they  had  always 
done.  Defendants  refused  to  pay  the 
claim,  and  this  suit  was  brooght.  Tbe 
testimony  for  defendants  tended  to  show 
that  the  cotton  shipped  fully  came  up  to 
the  contract  and  to  tyi>e6  of  the  cotton 
desired,  which  had  been  furnished  to  de- 
fendants by  plaintiffs;  that  no  complaint 
was  made  about  the  cotton  for  more  than 
a  month.  In  which  time  It  had  declined  fn 
price  from  three-elgths  to  one-half  cenu 
and  defendants  had  no  notice  of  any  ob- 
jections to  the  cotton  until  they  were 
drawn  on  for  what  Smith  &  Henderson 
claimed  as  lose  in  grade;  that  defendants 
had  allowed  some  small  claims  before,  but 
as  they  had  still  made  some  money  they 
had  continued  the  business;  that  defend- 
ants gave  plaintiffs  no  authority  to  pay 
any  amount  of  mon^,  nur  to  makn  any 
settlement  with  any  one;  and  that  the 
rule  is  where  pnrtles  disagree  for  each 
party  to  select  referees,  and  let  them  say 
what  Is  right,  all  parties  having  notice 
and  the  richt  to  appear  before  the  referees 
and  represent  themselves.  By  plalntifTs  di- 
rection the  cotton  was  shipped  to  Middle^ 
ton  &  Co..  and  tbe  draft  drawn  on  Middle- 
ton  &  Co.  forlts  value.  Th««  Is  no  custom 
which  will  bind  a  party  to  a  settlement  of 
which  be  had  no  notice,  and  where  be  had 
no  opportunity  to  be  heard.  The  Jury 
found  *for  plaintiffs  the  amount  sued  for. 
and  defendants  moved  tor  a  new  trial  on 
the  following  grounds:  (1)  Becanse  tbere 
is  nothing  In  the  contract  sued  on  aothor- 
izing  plaintiffs  to  decade  the  qnall^of 
tbe  cotton;  (2)  verdict  contrary  to  law 
and  evidence.  Tbe  motion  was  orer- 
ruled,  and  defendants  excepted. 
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B.  8.  Burcb  and  Atkinson  A  Hall,  tor 
plalntlfTs  in  error.  P.  B.  Brewster  nnd 
McCTendon  A  Freeman^  tor  d^ndauta  in 
error. 

6r,ANDFORD,  J.  Fnim  tbe  report  of  the 
facts  in  this  case,  which  by  an  examina- 
tion of  tbe  record  Itself  we  find  to  be  cor^ 
rect,  we  are  satisfied  that  a  verdict  should 
have  been  rendered  In  favor  of  tbe  defeod- 
anta  in  error  ajEainst  tbe  plaintiDs  in  er- 
ror, and  that  the  court  did  not  abuse  his 
discretion  in  refusiosr  to  ^rant  a  new  trial. 

Judgment  atUrmed. 


Chattanooga,  B.  ft  C.  B.  Co.  r.  Liddeli^. 
(SupreiM  Court  of  Georgia.  May  7,  1690.) 

CaKKIKBB— OPERATIOir  or  BOAD  BT  C0]l8TRII0n03I 
COMPANT—BXEMPUBT  DaM AOBB— EVIDXIIOB. 

1.  Where  a  railroad  cDmpany  permtts  a  con- 
stractiou  company  to  operate  Uie  road  and  receive 
the  eamioga  thereol  f(x  a  certain  time  the  rail- 
road company  will  still  be  liable  for  any  injury 
occurring  through  ^e  negligence  of  the  construc- 
tion company  la  carrying  passengers. 

3.  In  an  action  against  a  railroad  company 
by  a  passenger  for  injuries  received  in  an  acci- 
dent while  tho  road  was  being  operated  bv  the 
construction  company,  admiasions  of  the  president 
of  the  construction  company,  who  was  not  at  the 
place  of  the  accident,  made  several  hours  after 
the  accident  to  a  reporter,  that  it  would  be  to  his 
interest  not  to  have  too  much  published  about  the 
accident;  that  tbe  track  was  put  there  tempora- 
rily, etc. ;  and  that  he  did  not  want  public  oplnioa 
too  strong ag^nst  him,  —are  not  admiBsible  against 
the  railroad  company,  as  they  were  neither  part 
of  the  res  geatCB  nor  made  in  tbe  performance  of 
his  du^. 

S.  ui  an  action  for  personal  injuries  plaintiff's 
witness  testified  that  ou  account  of  her  nervous 
prostration  she  had  to  have  opiates,  and  that  as  a 
result  of  this  she  was  acquiring  the  opium  habit; 
that  she  had  lost  and  would  never  regain  the 
great  pleasure  she  took  in  her  household  duties; 
and  that  from  the  effects  of  her  ^ervous  prostra- 
tion she  bad  not  the  enertnr  to  work,  or  to  enjoy 
society,  etc.  Held,  that  this  being  admitted,  not 
as  aa  element  of  damage,  but  as  an  index  to  piain- 
tlfPs  pain  and  suftering,  error  conld  not  be  pred- 
icated thereof. 

4.  Exemplary  damages  should  not  be  given  a 
passenger  injured  in  a  railroad  accident  for  the 
mere  "gross  negligence"  of  the  emido^,  but  only 
where  there  was  willful  misconduct,  or  ancb  en- 
tire want  of  care  as  would  raise  a  presumption 
of  conscious  indifference  to  consequences. 

5.  Under  Code  Ga.  i  80M.  providing  that  "in 
every  tort  there  may  be  aggravating  circum- 
stances" for  which  additional  damages  may  be 
ffiven,  "either  to  deter  the  wrong-doer  from  re- 
peating  the  trespass  or  as  compensation  foe  the 
wounded  feelings  of  the  plaintia,  **  it  is  error  to 
charge  that  exemplary  damages  may  be  given  aa 
**a  punishment"  of  defendant 

Error  from  superior  court,  Floyd  coun- 
ty; Maddox,  Jndse. 

Dabaey  A  FoneM,  for  plaintiff  In  error. 
Zteao  Jk  Smttb,  for  defendant  Id  error. 

Simmons,  J.  As  this  case  is  to  be  sent 
back  for  a  new  trial,  we  will  not  discuss 
tbe  flrat  three  grounds  of  the  motion,  to- 
wlt,  that  the  verdict  Is  contrary  to  the 
evidence,  to  law.  etc.  The  fourth  Kronnd 
of  tlie  motion  was  not  insisted  upon  here. 

I.  Tbe  fifth,  sixth,  and  eighth  grounds 
of  the  motion  complain  that  the  court 
permitted  a  witness  to  testify  that  the 
plaintiff's  nervous  prostration  had  a  wealc- 
eniug  effect  upon  ber system;  that  this 
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injury  had  required  the  administration  of 
opiates,  and  that  the  plaintiff  was  acqnlr* 
lug  tbe  opium  habit  as  a  result  of  this 
trouble  by  reason  of  the  administration 
of  opiates;  that  the  plaintiff  had  great 
pleasure  In  her  honsehoid  duties,  but  she 
does  not  take  that  pleasure  now,  and  she 
never  will;  and  that  from  the  effects  of 
this  nervous  prostratlim  she  has  not  got 
the  energy  to  work  or  to  enjoy  society, 
etc.  Judging  from  tbe  charge  of  tbecourt. 
which  Is  In  tbe  record,  this  evidence,  and 
some  other  of  iike  character,  was  admit- 
ted, not  as  an  element  of  damage,  but 
somewhat  in  the  nature  ol  an  ln<1ex  to  the 
pain  and  suffering  of  the  plaintiff.  Being 
admitted  for  that  purjiose,  we  cannot  say 
it  was  error.  Powell  v.  Ballroad  Co.,  77 
6a.ld2,  BS.  E.  Bep.  767;  Ballway  Co.  v. 
Douglass,  11  S.  W.  Bep.  388. 

2.  The  ninth  ground  of  the  motion  com- 
plains that  the  court  permitted  a  witnese 
for  the  plaintiff  to  testily  as  follows :  "  Mr. 
J.  D.  Wlliiamson  came  to  where  Mr.  Outi 
and  I  were  talking  about  the  road.  Mr. 
Williamson  said  It  would  be  to  bis  Inter- 
est not  to  publish  too  much.  They  were 
speaking  about  tbe  condition  of  the  rail- 
road, and  Mr.  Williamson  said  It  was  Just 
put  there  temporarily;  that  he  had  not 
had  time  to  put  the  broad-gauge  ties  on 
it,  and  he  did  not  want  public  opinion  so 
Htronsr  aealnet  him.  He  was  talking 
about  the  hurried  condition  be  bad  fixed 
op  the  road  In,  and  did  not  want  the  pub- 
lic opinion  too  bard  against  talm  in  the 
terrible  wreck,  and  sinaMhlng  up  i>eople.'' 
We  thlUK  the  court  erred  In  admitting 
this  testimony.  It  was  asnerted  by  coun- 
sel in  the  ansument  before  us  and  not 
denied  that  these  sayings  of  Williamson 
were  not  made  at  the  time  the  accident 
happened,  but  some  two  Or  three  hours 
thereafter.  Williamson  was  tbe  president 
of  the  construction  company  which  was 
building  and  equipping  tbe  road.  While 
it  is  true  that  the  construction  company 
was  operating  the  road  in  the  transporta- 
tion of  passengers  and  freight,  and  while 
it  is  true  that  the  railroad  company  was 
liable  for  the  acts  of  tbe  construction  com- 
pany, (as  we  shall  hold  later  on  in  this 
opinion,)  and  that  Williamson  thereby 
became  the  agent  of  the  railroad  com- 
pany, we  du  not  think  that  these  admis- 
sions made  by  him,  under  the  circum- 
stances disclosed  by  this  record,  were 
admissible  as  against  the  railroad  com- 
pany or  tbe  construction  company.  To 
make  the  admissions  of  an  agent  admissi- 
ble as  against  bis  principal  tbey  must  be 
a  part  of  the  reagestm,  or  must  have  been 
made  daring  tbe  performance  of  the 
aicent's  duties.  It  Is  clear  that  the  admis- 
sions of  WilliamBun  were  not  made  as 
part  of  tbe  res  gestte.  He  was  not  at  the 
place  of  tbe  accident,  and,  as  said  before. 
It  was  some  two  or  three  hours  after  the 
accident  when  he  had  the  conversation 
with  tbe  newspaper  reporter,  and  It  Is 
equally  clear  that  they  were  not  made 
when  in  the  performance  of  a  duty  to  the 
corporation,  or  while  any  duty  to  the  cor- 
poration was  being  periormed  bybim.  It 
seems  to  us  to  have  been  more  In  the 
nature  of  an  application  to  tbe  newspaper 
reporter  not  to  publish  too  mpch  about 
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the  accldmt  In  hla  paper*  and  more  In  tbe 
Interest  of  Williamson  individually  than 
of  the  railroad  company.  In  the  case  of 
Wright  V.  Banking  Co.,  84  Ga.  830,  it  was 
sought  to  prove  that  a  brakemau  said 
that  the  axle  of  the  car  which  had  run  off 
was  two  Inches  too  short,  and  that  he 
had  told  the  company  so.  And  this  court 
held  that  "  beyond  the  scope  of  his  agency 
an  agent  cannot,  by  lilsdeclaratlona,  affect 
his  principal.  And  as  coroorate  bodies, 
especially  railroad  companies,  have  daily 
hundreds  of  employes  In  various  service, 
with  divisions  of  labor  and  duty,  simple 
Justice  requires  that  these  companies  shall 
not  be  liable  for  damages  upon  tbe  loose 
or  casual  sayings  of  every  person  who 
may  be  in  their  employment."  In  the 
case  ol  GrlfRn  v.  Ballroad  Co.,  26  Oa.  Ill, 
this  coart  held  that  "the  admlsBlonfl  of  an 
agent,  not  made  at  the  time  when  the  fact 
transpires  upon  which  It  is  sought  tu 
charge  his  principal,  but  subsequently,  be- 
ing no  part  of  the  reageatm,  should  be  ex- 
cliided.*'  In  the  case  of  Evans  v.  Railroad 
Co.»  66  Ga.  488,  an  agent  ol  a  railroad 
made  ao  indorsement  on  a  bill  of  lading 
some  days  after  the  com  passed  through 
Atlanta,  and  this  court  held  that  the  In- 
dorsement of  the  agent  was  not  admissi- 
ble as  evidence.  On  page  600,  Jackson,  J., 
indiscusBiogthequestlon.says:  "If  it  was 
the  duty  of  this  agent  to  investigate  how 
tbe  freight  was  received,  whether  In  good 
or  bad  order,  and  to  report  that  fact  on  the 
bill  of  lading  on  inquiry  by  the  agent  at 
La  Grange,  then  we  think  this  indorsement 
would  bemade't/um  ibrvet  opus' \n  the 
very  work  intrusted  to  him  by  the  com- 
pany, and,  being  so  made  In  the  busiuess 
he  was  employed  to  transact,  bis  sayings 
or  writlags,  which  are  but  written  state- 
ments, would  be  admissible;  but  In  the 
absence  of  proof  that  this  was  in  the  line 
of  bin  business,  that  It  was  his  du^  to  in- 
vestigate and  report  thereon,  the  written 
statement  on  the  l>in  of  lading  wonid  be 
but  the  sayings  of  the  agent  In  respect  to 
a  paet.  transaction,  and  would  not  be  ad- 
miBsible.  In  this  case  the  record  does  not 
disclose  any  proof  that  such  Investigation 
and  report  and  indorsement  was  part  of 
the  business  of  this  agent,  and  therefore 
the  indorsement  was  properly  rejected. 
•  •  *  These  Georgia  cases  and  our  Code 
confine  the  admissibility  of  the  sayings  of 
the  agent  to  tbe  business  Intrusted  to  bini, 
and  to  the  time  while  so  employed,  and 
exclude  bis  sayings  as  to  past  transac- 
tions. In  our  state  they  are  admissible 
only  upon  the  principle  of  beingpart  of  the 
res  gestJB.  It  is  clear,  therefnre,  that  the 
court  rejected  the  indorsement  of  this 
agent,  and  ut  the  other  agents,  properly, 
because  tbey  spoke  or  wrote  about  past 
transactions,  and  there  was  no  proof  that 
it  was  their  business  to  investigate  these 
transactions,  and  write  or  make  state- 
ments about  them."  Mechem,in  hiswork 
on  Agency, (section714,)Bay0:  "Tfaestate- 
ments,  representations,  and  admissions  of 
the  ajfent,  made  In  reference  to  tbe  act 
which  be  Is  authorized  to  perform,  and 
while  eneaged  In  Us  performance,  areblnd- 
Ing  upon  the  principal  in  the  same  man- 
ner, and  to  the  same  extent,  a»  the  agent's 
act  or  contract  under  like  circumstances. 


and  for  tbe  same  reasoD.  While  fceei^ 
wlttaln  the  scope  of  his  antborltj,  ana 
engaged  in  Its  execution,  he  Is  the  princi- 
pal, and  bis  statements,  representations, 
and  admissions  in  reference  to  his  act  are 
as  much  tbe  principal's  as  the  act  Itself. 
Such  statements,  representations,  and 
admissions  are  therefore  admlBSlble  in  erl- 
dence  against  tbe  principal  in  tbe  same 
manner  as  if  made  by  the  principal  him- 
self. But  it  Is  obvlons  from  this  state- 
ment of  the  rule  that  not  every  statemeot. 
representation,  or  admission  which  the 
agent  may  choose  to  make  Is  binding  up- 
on tbe  principal.  In  order  to  have  that 
effect,  tbe  statement  or  admission  mast 
have  been  made— (1)  In  respect  to  a  mat- 
ter within  the  scope  of  bU  authority. 
•  •  •  (2)  The  statements,  repreaenta- 
tlons,  or  admission  mtMt  have  been  made 
In  reference  to  the  subject-matter  of  tals 
agency.  Tbe  mere  Idle,  desultory,  or  care- 
'eas  talk  of  the  agent,  having  no  legiti- 
mate reference  to  or  bearing  npon  the 
business  of  his  principal,  cannot  be  bind- 
ing upon  the  latter.  And  (3)  the  state- 
ments, representations,  or  adml^isionB 
most  have  been  made  by  the  agent  at  tbe 
time  of  the  tranuactlun.  and  either  while 
be  was  actually  engaged  in  the  perform- 
ance, or  so  soon  after  as  to  be  In  reality 
a  part  of  tbe  transaction.  Or.  to  use  the 
common  expression,  they  must  have  been 
a  part  of  tbe  rea  geatx.  If,  on  tbe  other 
band,  they  were  made  before  the  perfonn- 
ance  was  undertaken,  or  after  it  was  com- 
pleted, or  while  the  agent  was  not  en- 
gaged In  the  performance,  or  after  his  ao- 
thority  bad  expired,  they  are  not  admlsri- 
ble."  Ab  to  what  Is  embraced  within  res 
gestte,  see  section  716,  and  Illustrations. 
In  tbe  case  of  Railroad  Co.  v.  U'Brien.  11» 
U.  S.  99,  7  Sup.  Ct.Rep.  118,  tbe  court  ssid: 
'*It  was,  in  its  essence,  the  mere  narratioB 
of  a  past  occnrrence,  not  a  part  ol  the  m 
gestie,-~Blmp\y  an  assertion  or  representa- 
tion, in  the  course  of  conversatdon,  as  to  a 
matter  not  then  pending,  and  in  respect 
to  which  bis  authority  as  raglneer  had 
been  fully  exerted.  It  Is  not  to  be  deemed 
part  of  the  res  gestiB  simply  becanse  of  tbe 
brief  period  intervening  between  tbe  acci- 
dent and  the  making  of  tbe  declaration. 
The  fact  remains  that  the  occarrence  hsd 
ended  when  the  declaration  in  qoestiw 
was  made,  and  the  engineer  was  not  Ib 
the  act  of  doing  anything  that  conM 
possibly  affect  It.  If  his  declaration  bad 
been  made  the  next  day  after  the  accident, 
it  would  scarcely  be  claimed  that  It  vas 
admissible  evidence  against  the  company. 
And  yet  the  circumstance  that  it  was 
made  between  10  and  80  mlnntes — an  ap- 
preciable period  of  time— alter  the  acci- 
dent, cannot,  upon  principle,  make  tbe 
case  an  exception  to  the  general  mle.  If 
the  contrary  view  should  be  maintained, 
it  would  follow  that  the  dedaratioos  o( 
the  engineer,  it  favorable  to  tbe  company, 
would  have  been  admissible  In  its  MaS 
as  part  of  the  res  gestm,  without  calUnc 
him  as  a  witness,- a  proposition  that  vDI 
find  no  support  In  the  law  of  evid«iee. 
The  cases  have  gone  far  enough  In  the  ad- 
mission of  the  subReqnent  declarations  of 
agents  as  evidence  against  their  priofi- 
pals."   Wood,  In  his  Pcaetlce  £v1d»ce. 
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(section  171,)  says:  "It  Is  a  well-settled 
rule  of  evidence  that  the  declarations  or 
admissions  »r  an  agent  will  bind  the  princi- 
pal In  respect  to  matters  aboat  which  he 
was  authorized  to  act  tor  blm,  II  made  at 
the  time  ul  the  tranaaction,  so  as  to  con- 
fltitnte  a  part  of  the  res  gesUe,  or  In  refer* 
ence  to  a  transaction  not  yet  completed. 
*  *  *  The  mere  rank  or  position  of  the 
person,  as  that  he  is  general  snperln- 
tendent,  general  manager,  general  agent, 
etc.,  of  the  principal.  Is  not  of  itself  soffl- 
clent  evidence  ot  his  authority  to  make  the 
admlasIoD  unless  It  was  made  in  reference 
to  a  transaction  in  which  he  participated, 
and  nnder  such  circumstance  as  make  It 
a  part  of  the  rea  gestie;  consequently,  ex- 
cept where  made  by  the  agent  as  and  for 
the  principal, and  with  competent  author- 
ity, iu  order  to  be  admlaslble,  they  must 
constitute  a  part  of  the  res  gnata, "  See  a 
fall  dlacnaalon  of  theaablect  In  thia  section. 
Bat  it  iB  claimed  by  counsellor  the  defend- 
ant In  error  that  this  testimony  was  ad- 
mlflsible  under  tbe  decision  in  the  case  of 
Krogg  T.  Railroad  Co.,  77  Ga.  202.  While 
in  my  opinion  that  case  goew  to  the  ex- 
treme limit,  yet  we  do  not  think  it  would 
anthurice  the  admission  of  the  evidence 
now  under  consideration.  That  decision 
was  put  expressly  npon  the  ground  that 
the  admlsslonB  of  Oabbett  (the  superin- 
tendent) were  part  of  the  resgestte  of  the 
transaction,  and  that  they  were  made 
while  In  the  performance  ot  a  dnty  which 
be  owed  to  the  company.  And  It  will  be 
fleen  from  reading  that  case  that  the  ad- 
missions were  made  by  Gabbett  to  tbe  en- 
gineer while  the  examination  into  the 
cause  of  the  wreck  was  going  on.  and  the 
court  therriore  held  them  admissible. 
The  court  say;  **  His  statements  as  to  the 
conditions  of  the  road  were  made  while 
In  the  line  of  bl^  duty.  *  *  *  It  was 
Oabbett's  duty  to  investigate  tbe  cause 
of  this  disaster,  and  while  he  was  puriau- 
Ing  his  inquiries,  actually  thoa  engaged, 
be  made  tbe  statement  to  Krogg  already 
Bet  out.  •  *  •  If  the  agent  be  In  tbe 
performance  of  a  duty  of  tbe  corporation, 
while  thns  performing  that  dnty,  what  he 
says  as  to  any  defect  in  the  construction 
of  tbe  road  is  rea  geat»  as  to  such  defect, 
and  his  admissions  are  the  admissions  of 
the  corporation."  It  will  thus  he  seen 
that  the  facta  ol  that  case  are  very  differ- 
ent from  tbe  facta  In  bis  ease.  Here,  Will- 
lamson  was  not  In  the  performanceof  any 
anty  which  lie  owed  to  the  company ;  nor 
iocs  It  appear  that  he  was  Investigating 
the  cause  of  the  accident,  as  Gabbett  was. 
^11  that  api>ears  Is  that  he  was  asking 
the  newspaper  man  "not  to  be  too  heavy 
the  railroad."  For  these  reasons  we 
tblnk  the  court  erred  in  admitting  these 
rtatements  of  Williamson. 

8.  The  tenth  ground  of  the  motion  com- 
3laiDB  of  the  following  charge  of  tbe 
:ourt:  "In  this  contract  I  find  this  lan- 
l^uage:  'It  Is  further  contracted  and 
isreed  that  tbe  said  C.  M.  Hillman,  and 
iia  BucceaHom  and  aaslgns,  shall  operate 
laid  railroad,  so  to  be  completed  and 
Miulpped,  for  and  during  tbe  term  of  two 
rears  from  and  after  this  date;  and  be 
ind  they  obligate  themselves,'—  and  so 
>n.  And  farther  on  It  la  atlpulated  that 
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they  are  to  receive  the  earnings  of  tbe- 
road.  I  charge  you  that  under  the  lan- 
guage of  that  contract  the  defendant  In 
this  case  would  be  responsible  tor  any- 
damagM  that  might  accrue  from  tlie 
operating  of  tbe  railroad,  for  It  Is  clearly 
Indicated  In  the  contract  that  they  wer* 
to  operate  tbe  road,  and  receive  tbe  earn- 
ings thereof.  Or  If  I  am  wrong  In  that 
construction  of  tbe  contract,  and  if  you 
believe  from  the  evidence  the  contract 
was,  or  If  there  Is  any  question  aboutthat,. 
— andltis^be  duty  of  the  court  to  con- 
strue that  contract,  and  I  doconatme  It  to 
mean  that  they  have  the  authority  to 
o  1)6 rate  this  road  and  carry  passengers 
under  and  by  virtue  of  the  franchise  of  tba 
Chattanooga,  Rome  &  Columbus  Railroad 
Company,  the  defendant  In  this  case;  and 
If  the  evidence  discloses  that  they  were 
operating  it  with  their  knowledge,  and 
it  thfiy  didn't  put  the  public  on  notice  that 
they  did  not  have  tbe  right  to  carry  pas- 
sengers, they  would  be  liable  for  any  In- 
jury that  might  occur  by  reason  of  tba 
negligence  of  tbe  construction  company 
in  carrying  passengers. "  We  see  no  error 
in  this  part  of  the  charge.  The  contract 
between  the  railroad  company  and  the 
construction  company  allowed  the  con- 
atmction  company  to  operate  tbe  road, 
and  to  receive  Its  earnings  for  two  years 
from  the  time  of  tbe  making  of  tbe  con- 
tract. In  tbe  case  of  Railroad  Co.  v. 
Mayes,  49  Ga.  355,  this  court  held  that: 
"Where  a  railroad  company  permits  oth- 
er companies  or  persons  to  exercise  the 
franchise  of  running  cars  drawn  by  steam 
over  Its  road,  the  company  owning  the 
road,  and  to  which  the  law  has  in- 
trusted tbe  franchise,  la  liable  for  any  In- 
jury done,  as  though  the  company  own- 
ing the  road  were  itself  running  the  cars.  ^ 
See,  also.  Singleton  v.  Railroad  Co., 70  Ga. 
464;  Railroad  Co.  v.  Brown,  17  Wall,  450; 
Abbott  V.  Railroad  Co.,  80  N.  Y.  27;  La- 
kin  T.  Railroad  Co.,  18  Or.  496, 11  Pac.  Rep. 
68. 

4.  Tberewasno  errorln  thechai^of  the 
court  as  complained  of  In  the  eleventh, 
twelfth,  and  thirteenth  grounds  of  the 
motion  when  takra  in  conDCCtlon  with 
tbe  whole  charge. 

5.  The  fourteenth  ground  uf  the  motion 
complains  that  the  court  erred  In  charg- 
ing that  "H  the  evidence  discloaea  from  all 
the  facta  that  have  been  submitted  to  yuu 
that  this  railroad  was  grossly  negligent, 
then  plaintiff  would  be  entitled  to  recover 
what  we  call  "punitive  damages"  to  pun- 
ish them  for  that  negligence,  and  there  is 
no  measure  of  damages  then.  Itis  foryou 
to  say,  from  all  the  facts  and  circumstan- 
ces that  surround  the  case,  to  what  ex- 
tent you  ought  to  add  to  your  verdict  for 
this  plalntlif  to  punish  them."  We  think 
the  court  erred  In  this  charge  to  the  Jury. 
In  the  case  of  Railroad  Co.  v.  Arms,  91  U. 
S.  489,  the  supreme  court  of  the  Uuited 
StateR  held:  "(1)  A  passenger  in  a  rail- 
way car,  who  has  been  Injured  in  a  collis- 
ion caused  by  tbe  negligence  of  the  em- 
ployes of  the  company,  is  not,  as  a  gener- 
al rule,  entitled  in  an  action  against  th& 
company  to  recover  damages  beyond  the' 
limit  of  compeosatlon  for  the  Injury  act- 
ually auatatned.   (2)  Exemplary  damages 
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should  not  be  awarded  for  each  Iniury  un- 
less It  is  tbe  result  of  the  willful  iniscou- 
ductof  tbe  employes  of  the  company,  or 
of  that  reckless  indifference  to  the  rights 
of  others  which  la  equivalent  to  an  Inten- 
tional  violation  of  them."  The  court,  in 
discussing  the  question,  say :  "  'Gross  neg- 
ligence'  is  a  relative  term.  It  Is  doubtless 
to  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term 
ordinary  negligence;'  but  after  ail  It 
means  the  absence  of  the  care  that  was 
necessary  nndertheclrcuniBtancMi.  In  this 
sense  the  colllalon  In  controversy  was  the 
manlt  of  fcrosa  negligence,  becauBe  the 
employes  of  the  company  did  not  use  tbei 
care  that  was  required  to  avoid  the  acci- 
dent; but  the  absence  of  this  care,  wheth- 
er called  groHB  or  ordinary  negligence, 
did  not  authorize  tbe  jury  to  visit  the 
company  with  damages  beyond  the  limit 
of  compensation  for  the  Injury  actually  in- 
flicted. To  do  this  th^must  have  been 
some  willful  misconduct,  or  that  entire 
want  of  care  which  would  raise  the  pre- 
Humption  of  a  conscious  indifference  to 
consequences.  Nothing  of  this  kind  can  be 
Imputed  to  the  persons  In  charge  of  the 
train,  and  the  court  therefore  misdirected 
the  jury.  **  Wood,  iu  his  notes  to  Addison 
on  Torts,  (volume  2,  p.  646,)  says:  "In 
order  to  warrant  a  jury  In  giving  vindic- 
tive damages,  something  more  than  mere 
unlawfuluess  must  be  shown.  There  must 
be  evidence  either  of  malice,  fraud,  wan- 
tonness, or  oppression.  The  act  must  have 
been  done  under  such  circumstances  as 
show  a  disregard  for  the  rights  of  others, 
or  an  Intention  to  set.at  deQance  the  legal 
rights  of  others,  or  the  ordinary  obliga- 
tions of  society. "  Under  these  rules, 
which  seem  to  us  to  be  sound,  we  do  not 
think  the  evidence  of  negligence  in  this 
case  was  sufficient  to  authorize  tbe  court 
to  charge  the  jury  that  they  might  find 
punitive  damages.  Even  if  It  was  we 
would  still  hold,  under  the  rulings  of  this 
court,  that  tlie  charge  of  the  trial  judge 
was  erroneous.  Code,  §  3066,  says:  "in 
every  tort  there  may  be  aggravating  cir- 
«nmstance8,  either  in  tbe  act  or  tbe  inten- 
tion, and  in  that  event  the  jury  may  give 
additional  damages,  either  to  deter  the 
wrong-doer  from  repeating  the  trespass, 
or  as  compensation  for  the  wounded  feel- 
ings of  the  plaintiff."  In  the  case  of  Rat> 
teree  v.  Chapman,  7B  Ga.  674,  4  S.  E.  Bep. 
<>84,  this  court  held  that  it  was  error  to 
charge  the  Jury  that  they  "may  give  ex- 
emplary damages,  not  (mly  as  t-ompensa- 
tUm  for  the  wounded  feelings  of  the  plain- 
tiff, but  to  punish  the  defendant,  and  to 
deter  othei-H  from  the  commission  of  like 
offenses. "  The  Judge  in  the  present  case 
charged  that  exemplary  damages  might 
be  given  as  a  punishment  of  the  railroad 
company,  while  the  Code  says  they  may 
be  given  "to  deter  the  wrong-doer  from 
repeating  the  trespass."  As  we  said  in 
the  Ratteree  Case,  "it  is  best  that  the  law 
of  the  case,  when  expressed  in  the  Code, 
be  given  as  expressed  In  charge  to  tbe 
Jury. "  Under  the  Code  the  damages  are 
not  gtveo  as  a  punishment,  but  are  given 
to  deter  the  wrong-doer  from  repeating 
the  trespass. 
6.  The  fifteenth  ground  of  the  motion 


complains  that  the  court  erred  in  express- 
ing his  opinion  to  the  jury  that  the  Injury 
was  permanent.  It  seems  that  this  com- 
plaint is  well  founded,  because  the  fu>art 
says :  "  I  charge  you  again  riiat  these  in- 
juries are  permanent,  and  that  ebe  win 
have  to  suffer  the  remidnder  of  her  life." 
It  appears  from  a  reading  of  the  whole 
charge  that  this  was  a  Japsue  liDg^nx. 
The  whole  charge  shows  that  the  Judge 
Intended  to  use  the  word  "if "  so  It  woold 
read,  "I  charge  you  again  that  If  these 
injuries  are  permanent,"  etc.  But  the 
charge  complained  of  in  this  ground  ol 
the  motion  Is  certified  to  by  the  trial 
]udge,so  we  will  simply  say  that  we  know 
he  will  correct  It  In  his  next  charge  to  the 
jury.  Judgment  I'eversed. 


O'Neill  v.  State. 
(Supreme  Court  <xf  OeorQia.  iSaj  7,  UOOl) 
Seductiok— EvmBNCE. 
I.  In  a  statute  declaring  it  penal  to  Reduce  "a 
TlrtuouB  unmarried  female, "  the  meaning  of  the 
word"virtuous"isfOTdeteriniiiatl(HLl)ythe  court, 
not  by  the  Jory.   Every  virgin  is  virtoons;  and. 
as  a  general  |umK»ltion,  a  woman  who,  out  ot 
wedlock,  and  with  her  own  consent,  has  parted 
with  her  virginity,  is  not  virtuous. 

3.  Whether  a  particular  woman  had  parted 
with  her  virginity  before  the  alleged  seduction 
took  place  is  a  qncstion  forthejury.  The  affirm- 
ative may  be  enabUahed  evidoioe,  direct  or 
cinmmatantiat,  and  conduct  tending  to  show  a 
uebauohed  mind,  tbe  loss  of  moral  wastity,  loaj 
be  cossidered. 

8.  The  want  of  moral  chastltymay  also  be  re- 
garded on  the  question  whether  the  woman,  thoti*:li 
a  virgin,  was  really  sedjced,  or  whether  she 
shared  the  intercourse  for  the  gratification  of  las- 
civious propensities  not  inflamed  Uu  arts  or 
importanlty  of  the  aooused. 

4.  In  t^ing  a  charge  <d  seduction  the  inrj 
may  apply  their  knowledge  of  human  oatore  and 
of  the  customs  of  soolel^  to  interpret  conduct, 
refer  it  to  its  sources,  ana  fcdlow  it  to  its  oosae- 
quences.  They  may  use  such  knowledge,  not  to 
determine  what  a  virtuous  woman  is,  bat  upon 
the  question  whether  a  particQlar  woman  was  or 
was  not  virtuous  (aocordlDg  to  the  1^«1  standard) 
at  a  given  time. 

6.  Interoourse  brou^t  about  by  promise  of 
marriage  only,  withnoaid  Arom  persuasion,  or  oili- 
er false  and  zraudulent  means,  will  not  constitute 
the  offense  of  soductioii,  the  statutory  words  l>e- 
ing,  "If  any  person  slutll  by  persuasfon  and  prom- 
ise of  mamage,  or  other  nise  and  franaulent 
meana,  aednoe  avirtaous  unmarried  f0nial«,"etcL 
(SyUabm  bj/  Ute  Court.) 

Error  from  superior  court,  Cherokee 
county ;  Qobeb,  Judge. 

J.  J.  Nortbcutt,  H.  W.  Newman,  C.  D. 
PbiWps,  and  Cl&y  &  Blair,  for  plaintiff  1q 
error.  Geo.  R.  Brown,  Sol.  Oen.,  and 
Bariiaon  &  PeepJea,  lor  the  State. 

Blbcelet,  C.  J.  This  case  was  tried  be- 
fore Judge  Winn,  since  deceased,  and  tbe 
motion  for  a  new  trial  was  heard  and  de- 
nied by  his  successor.  Judge  Gobbr. 

1.  Tbe  trial  Judge  charged  the  Jury: 
"Under  tbe  declsionsol  oursupreme  coart, 
I  leave  it  to  you  to  say  what  a  virtaoua 
woman  Is,  I  charge  you  that  a  woman 
who  has  had  unlawful  sexual  intercourse 
with  a  man  Is  not  u  virtuous  woman.  Aa 
to  allowing  a  man  to  kiss  her  and  take 
liberties  with  her,  as  to  her  being  a  virtu- 
ous woman,  I  leave  that  to  you.  Yon  can 
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consider  that  aa  honest  men,  taking  what 
yoa  know  about  human  nature  and  soci- 
ety people,  and  what  they  do  and  what 
they  do  not  know.  A  thing  that  would 
be  allowed  In  society  in  one  place  would 
not  be  allowed  in  another  place.  ^  leave 
that  to  you. "  The  motion  for  a  new  trial 
complains  of  this  part  of  the  charge  as  er- 
roneous, but  (alls  to  specify  in  what  the 
error  or  errors  consist.  The  opinion  of 
Judge  McCat.  as  expressed  In  Wood  v. 
State,  48  Ga.  289,  was  that  the  question  of 
what  Is  a  Tlrtuons  woman  ought  to  be 
left  In  each  case  to  the  Jury ;  but  the  other 
two  members  ol  the  court  presiding  In 
that  case  were  of  a  different  oiilnlon.  The 
chai^  to  the  jury  then  under  review  was 
In  these  terms:  "The  preHumptlon  of  law 
Is  thut  the  female  alleged  to  have  been  se- 
duced was  virtuous,  and  that  presumption 
reraains  until  removed  by  proof.  She 
must  have  had  personal  cbaatfty.  It  she, 
at  the  time  of  the  allegetl  seduction,  had 
never  had  unlawful  ttexual  intercourse 
with  man,  U  no  man  had  then  carnally 
known  her,  she  was  a  virtuous  female 
within  the  meaning  of  the  law.  If  man 
had  then  carnally  known  her,  had  had 
sexual  intercourse  with  her.  she  Is  not  a 
virtuous  female  within  the  meaning  of  the 
law. "  This  charge,  In  Its  totality,  was  ex- 
pressly approved  by  Judge  Tbippe  and 
Cliief  Justice  Warner.  See  pages  299,  804. 
These  two  judges  being  a  majority  of  the 
court,  their  concurrence  made  the  Judg- 
ment ot  the  court  on  the  question  in- 
volved, and,  nothing  to  the  contrary  hav- 
ing be^  decided,  his  honor,  Judge  Winn, 
was  mistaken  In  leaving  it  to  the  Jury  to 
«ay  what  a  virtuous  woman  Is.  In  so  do- 
ing, he  was  conforming  to  the  Individual 
upinton  ot  one  member,  but  going  directly 
counter  to  the  decision  of  the  court;  a  de- 
cision in  which  all  the  members  of  the 
court,  as  now  constituted,  fully  concur. 
We  think  that  in  contemplation  of  law,  in- 
cluding the  penal  statute  on  the  subject  of 
seduction,  every  virgin,  without  excep- 
tion, is  virtuous.  This  is  a  plain,  prac- 
tical standard  by  which  to  test  the  chasti- 
ty to  which  the  lav  looks  In  classifying  le- 
malea  who  have  never  been  married,  and 
who  have  not  been  deprived  of  their  vir- 
ginity by  violence  or  force  without  their 
consent.  Of  course,  a  different  standard 
would  have  to  be  adopted  In  classifying 
women  who  have  been  married,  such  as 
widows  and  divorced  wives.  Possibly, 
also,  a  fallen  woman  who  has  reformed 
and  been  redeemed,  and  who  has  proved 
her  redemption  by  years  ot  abstinence  and 
repentance,  might  stand  on  the  footing.  If 
not  of  a  virgin,  ot  a  chaste  widow.  But 
for  the  purpose  now  In  hand,  we  need  not 
enter  upon  the  consideration  of  exceptional 
cases.  The  broad  general  rule  is  enough, 
that  nnmarrled  females  who  are  virgins 
are  virtuous,  and  those  who,  by  their 
own  consent,  have  ceased  to  be  virgins 
are  not  virtuous.  This  Is  the  role  which 
should  have  been  given  In  charge  to  the 
jury  in  the  present  case.  It  is  for  the 
court  to  construe  the  word  "  virtuous"  as 
used  by  the  ntatute,  and  the  jury  should 
receive  and  abide  by  that  cunstructlon  as 
decisive. 

2.  Bat  while  the  Jury  have  no  right  or 
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pover  to  decide  that  a  rlr^n  Is  not  a 
virtuous  woman,  it  is  their  province,  and 
theirs  alone,  to  decide,  from  the  evidence, 
whether  the  female  alleged  to  have  been 
seduced  was  a  virgin  at  the  time  she  yield- 
ed her  person  to  the  accused.  And  upon 
this  question  all  facts  and  circumstances 
tending  to  show  a  debauched  mind,  such 
as  lewd  conduct  and  behavior  before  that 
time,  maybe  coniddered ;  for  the  Jury  need 
not  have  direct  or  positive  evidence  ot  her 
previous  connection  with  some  other  per- 
son, but  only  such  evidence  as  satlsQes 
them  that  she  has  parted  with  her  vir- 
ginity. Of  this  opinion  were  all  the  Judges 
who  presided  in  Wood  v.  State,  supra. 
Judge  Tbippr  (page  299)  said:  "The 
proof  of  lascivious  Indulgences  and  wan- 
ton dalUances,  with  other  evidence  short 
of  direct  proof  of  the  overt  act,  may  au- 
thorize a  Jury  to  Infer  actual  guilt,  the  Il- 
licit act. "  Judge  Warner  i  pages  807, 308) 
said:  *'When  a  defendant  is  Indicted  on 
the  criminal  side  of  the  court  tor  seducing 
a  virtuous  unmarried  female,  it  is  not  a 
good  legal  defense  tor  him  to  blackball  her 
character  by  proving  loose  declarations, 
imprudent  or  immodest  conduct  on  the 
part  of  his  victim;  but  he  must  go  fur- 
tlier,  and  prove  that  she  had  lost  her  per^ 
sonal  chastity,  prior  to  his  alleged  seduc- 
tion ot  her,  or  he  must  prove  such  facts  as, 
under  the  law,  would  raise  a  violent  pre- 
sumption that  she  had  done  so,  such  facts 
as,  nuder  the  law,  would  authorise  a  Jury 
to  find  that  she  bad  bad  unlawful  sexual 
Intercourse  with  a  man."  In  these  views 
we  concur.  The  Jury  should  pronounce 
the  woman  not  virtuous  upon  any  evi- 
dence, director  circumstantial,  which  con- 
vinces their  minds  that  she  had  previous 
Illicit  sexual  intercourse:  but  without 
such  evidence  they  should  treat  her  as 
virtuous,  for  In  contemplation  of  law  she 
Is  so. 

8.  Upon  another  question,  to-wlt,  wheth- 
er the  woman  was  seduced  byth^  accused, 
or  only  Joined  with  him  In  the  gratifica- 
tion of  lewd  and  lascivious  desire,  hot  ex- 
cited by  his  arts  and  Importunities,  bat 
having  its  roots  In  her  own  depraved  and 
debaacbed  mind,  the  jury  might  consider 
all  the  facts  and  circumstances  in  proof 
before  them  going  to  show  her  want  of 
moral  chastity,  although. her  physical  vlr^ 
tue  might  be  intact  up  to  the  time  ot  the 
alleged  seduction.  We  can  conceive  It  pos- 
sible that  the  law  of  chastity  may  lose 
its  reign  over  the  heart  while  the  body  re- 
mains pure.  Abstinence  may  be  due  chief- 
ly to  the  want  of  opportunity.  In  such  a 
case,  the  woman  might  All  the  character 
of  a  seducer  more  than  the  man.  At  all 
events,  she  might  be  In  such  a  state  ot 
readiness  as  to  need  only  the  form  ot  se- 
duction, without  its  substance,  to  win  her 
consent.  In  saying  this,  we  are  dealing 
with  a  supposed  case,  without  Intending 
to  intimate  anything  as  to  whatwe  think, 
or  as  to  what  the  Jury  should  think,  upon 
this  subject  in  reference  to  the  actual  case 
before  us.  We  only  say  that  there  can  be 
no  rightful  conviction  for  seduction,  &!• 
though  the  woman  maybe  a  viigln,  un- 
leus  Hhe  has  been  really  seduced ;  and  that 
upon  that  question,  bur  moral,  as  well  as 
her  physical,  chastity.  Is  relevajit.  In  lidB 

Digitized  by  VjOOg IC 


858 


60UTHEASTEBN  REFOBTEB,  TOL.  11. 


(Gi. 


way  the  fine  Utwary  and  poetic  contrast 
u!  the  sedncer  with  hlBTlctim,  which  Judge 
McCat  calis  up  In  Wood  v.  State,  may 
hare  Its  proper  application  and  Influence. 
We  think  the  KngllBh-speaklng  people  have 
always  classed  women  as  Tlrtuous,  at 
least  lu  their  legal  relations,  until  they 
have  actually  committed  fornication  or 
adultery.  Bat  these  people,  so  far  as  we 
are  acquainted  with  their  habits  of 
thouEht,  bavB  ever  recognised  the  fact 
that,  in  both  women  and  men,  there  are 
mcuiy  degrees  ol  moral  virtue*  and  that  It 
requires  little  temptation  beyond  mere 
opportunity  for  those  of  the  loweet  degree 
to  descend,  sooner  or  later,  Into  vice  and 
crime.   Still,  the  weakest  of  all  weak  vlr* 

fins  Is  under  the  protection  of  law  against 
he  seducer,  and  It  her  fall  can  be  traced  to 
actual  seduction,  the  law  will  be»  and 
should  be.  her  avenger. 

4.  What  was  said  In  the  extract  above 
quoted  from  the  charge  of  the  court  touch- 
ing society  people,  what  they  do  and  what 
they  do  not  know,  1r  not  altogether  clear. 
It  is  certainly  competent  for  the  Jury  to 
use  their  knowledge  of  human  nature  and 
of  the  customs  of  society  in  their  efforts  to 
hiterpret  conduct,  and  jndge  of  its  ludica- 
ttons.  While  they  can  and  ought  to  use 
this  knowledge  In  passlns  on  the  question 
fvhetfaer  a  particular  woman  is  virtuous, 
etc.,  they  have  no  right  to  use  It  to  deter- 
mine what  a  virtuous  woman  is;  for,  as 
we  have  already  said,  that  quesUon  1b  not 
for  tbeir  decision. 

5.  The  statute  on  which  this  Indictment 
Is  foanded  reads  as  follows:  "If  any  per- 
son shall,  by  persuasion  and  promise  of 
marriage,  or  other  false  and  fraudnlent 
means,  seduce  a  virtuous  unmarried  fe- 
male, and  Induce  her  to  yield  to  his  lustful 
embraces,  and  alluw  him  to  have  carnal 
knowledge  of  her,  such  person,  on  convic- 
tion, shall  be  punished  by  Imprisonment 
and  labor  in  the  penitentiary  for  a  term 
not  less  than  two,  nor  longer  than  twen- 
ty, years.  The  prosecution  may  be 
stopped  at  any  time  by  the  marriage  of 
the  parties,  or  a  bona  Ode  and  continuing 
offer  to  marry  on  the  part  of  the  sedu- 
cer." The  Indictment  charges  seduction  by 

gersuaeion  and  promises  of  marriage,  and 
y  other  false  and  fraudulent  means.  The 
evldenceshowH  that  the  promise  to  marry 
was  made  in  September,  or  about  cotton- 
picking  time,  and  that  the  first  Intercourse 
took  place  In  November.  It  falls  to  show 
that  any  persuasion  was  used,  or  that 
any  reference  was  made  at  the  time  of  the 
Intercourse  to  the  previous  promise,  or 
that  there  was  any  repetition  of  it.  In- 
df^.  the  evidence  Is  an  utter  blank  cub  to 
what  occurred  at  the  time  of  the  inter- 
course, or  anything  Immediately  preceding 
it  which  led  up  to  and  resulted  In  the  act. 
It  is  not  even  stated  that  the  proposition 
tor  Intercourse  came  from  the  accused. 
So  tar  as  appears,  there  was  no  solicita- 
tion. Importunity,  or  snggestlon  proceed- 
ing from  him.  No  device,  art,  wile,  or 
contrivance  Is  mentioned  as  used  to  draw 
or  deceive  Into  the  forbidden  act.  No 
wooing,  beseaching,  imploring,  or  appeal- 
ing, by  word,  look,  or  gesture,  is  disclosed 
or  hinted  at.  Miss  Hall  testifies  that  she 
was  Induced  to  have  Intercourse  with  the 


defendant  becanse  he  promlaed  to  marry 
her.  But  she  dates  the  promise  In  Septem- 
ber, or  about  that  time,  and  makes  no  al- 
lusion to  any  repetition  of  It  on  this  mo- 
mentous occasion.  It  Induced  her,  but  she 
does  not  say  that  be  used  it  to  indace  her, 
nor  what  means  he  employed.  We  think 
that,  before  the  Jury  could  l^ally  find  that 
she  was  seduced,  the  means  and  prucns 
by  which  her  seduction  was  accomplished 
should  have  been  brought  oot  in  fuller 
light.  As  the  evidence  standH,  she  decides 
the  ease,  and  only  leaves  the  Jury  to  adopt 
or  rejectherdecislon.  We  tfalnkshe  should 
have  told  the  Jury  what  she  knew  of  the 
means  and  methods  of  her  sedoctlon. 
what  the  defendant  said  and  did.  Or  if 
he  used  persuasion  by  looks  and  gestnrea 
rather  than  by  speech,  this  should  hare 
been  told.  It  Is  evident  to  ua  that  some- 
thing  has  been  kept  back,  or,  if  not,  that 
there  was  no  seduction  within  the  mean- 
ing of  our  Code,  but  only  Illicit  Intercoorse 
pending  an  engagement  to  marry.  If  she 
yielded  simply  because  of  that  mgage- 
ment,  without  his  making  any  Irandnlent 
and  deceitful  use  of  It  to  procure  her  con- 
sen  t,  the  crime  committed  by  both  parties 
was  fornication,  not  fornication  by  her 
and  seduction  by  him.  The  statute  re- 
quires something  more  than  a  promise  of 
marriage  followed  by  sexual  Intercuurse 
to  make  a  case  of  seduction.  There  munc 
also  be  persuasion  or  something  equiva- 
Imt  thereto.  The  case  id  Wilson  t.  State. 
58  Ga.  828,  holds  that  repeating  the  en- 
gagement vow  at  the  time  of  the  Inta- 
course  Implies  persuasion,  and  under  the 
language  of  our  statute  that  case  gues 
quite  tar  enougti.  The  suji^^seetion  In  the 
opinion  that  the  word  "and"  might  be 
read  "or, "so  as  to  dispense  with  any- 
thing as  a  means  of  seduction  other  than 
a  promise  of  marriage,  was  not  acted  up- 
on In  the  case,  and  was  not  -well  consid- 
ered. We  think  it  Is  not  to  be  adopted, 
for  the  plain  reason  that  it  the  l^lslatnre 
had  desired  to  make  the  promise  alone 
sufficient  they  could  and  would  have  said 
so.  Some  of  the  states,  we  believe,  bare 
enacted  statutes  of  that  kind.  Oar  con- 
clusion is  that  there  ought  to  be  anotbw 
trial,  so  as  to  bring  out  all  of  thefacts  tal- 
ly, and  It  other  means  besides  a  mere  prom- 
ise to  marry  were  employed  to  Induce  con- 
sent they  should  bemade  toappear.  Upon 
the  state  of  the  evidence  adduced  at  the 
trial,  to  say  nothing  of  the  newly-discov- 
ered evidence,  we  could  not  feel  Justified  in 
upholding  the  verdict  of  saOto--  U  there 
Is  real  guilt  of  this  heinous  and  detestable 
offense,  it  certainly  can  be  made  mors 
manifest  than  It  has  been  made.  No  one 
can  read  the  testimony  of  the  principal 
witness,  as  it  Is  set  out  in  the  record  be 
tore  us,  without  feeling  morally  certain 
that  she  knows  more  than  she  has  t<rid. 
We  can  comprehend  the  modea^  and  re- 
luctance of  a  female  witness  in  dealii^ 
with  a  topic  which  most  be  to  bw  both 
tender  and  repulsive;  but  onr  com  passion 
for  her  feelings  should  not  hinder  as  from 
demanding  sufficient  evidence  torconalgD- 
Ing  a  man  to  the  penitentiary. 

In  the  other  matters  set  out  In  the  mo- 
tion for  a  new  trial,  we  discover  no  error. 

Judgment  reversed.     ^  . 
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Oeobqu.  B.  ft  B.  Co.  T.  Smith. 
(JBuprmu  Court  of  GFeofyla.  May  19,  1800.) 
'WnxM— TtoTDHurr  at  Vobmer  Tbul. 
1.  A  witness  whose  testinumy,  taken  hy  In- 
terroeatorles,  la  before  the  jury  in  a  eecxnid  trial 
cannot  be  impeached  by  rrading  extracts  from  a 
brief  of  Us  evidence  ^ren  In  at  a  former  trial, 
without  first  calling  nla  attention  to  the  brief, 
and  aflordinff  him  an  opportDnit?  to  eicplaln. 

3.  There  was  evldenoe  tending  to  show  that 
ttie  imputed  admission  of  the  plaintiff  as  to  the 
Talue  of  the  animal  killed  was  connected  with  an 
offer  to  compromise  or  settle. 
iavWOnu  by  the  Court) 

Error  from  superior  conrt,  Jones  coun- 
ty;  J  ENKiNSt  Judge. 

Hurdtim&D  A  DaTiSt  for  plaintiff  In  er- 
ror. Riebard  Jobaaoa  and  S.  L.  Brewer, 
for  defendant  in  error. 

BLECEI.RT,  C.  J.  1.  The  action  was  for 
kHIluR  a  mare  by  the  running  of  a  locomo- 
tive and  train.  The  only  witnesses  exam- 
ined who  kifew  the  facts  bearing  upon 
diligence  were  the  ensineer  and  fireman. 
Taking  tbe  testimony  of  tbese  witnesses 
as  true,  the  exercise  of  all  ordinary  and 
reasonable  care  would  be  manlfeet.  The 
evldfflice  of  the  engineer  was  taken  by 
Interrogatories.  He  had  testified  orally  in 
a  previous  trial  of  the  case,  and  a  brief  of 
his  evidence  as  then  delivered  was  Included 
in  an  approved  brief  of  the  whole  evidence 
given  in  at  that  trial.  Extracts  from 
that  brief  were  read  on  the  second  trial  to 
impeach  his  credit,  and  weaken  his  testi- 
mony as  taken  by  interrogatories.  This 
was  done  without  laying  any  foundation 
for  such  Impeachment,  the  objection  being 
that  the  witness' attention  had  not  been 
called  to  tliebrief,  ortbattlie  brielwas  ever 
read  over  to  Um,  or.  that  he  had  assented 
to  Its  contents.  The  direct  question  was 
ruled  In  Taylor  v.  Morgan,  61  Ga.  46,  and 
in  Aeid  v.  State.  81  Qa.  760,  8  S.  E.  Rep. 
131.  These  cases  hold  that  the  Impeaching' 
evidence  was  not  admissible.  It  would 
liave  been  admissible  11  the  witness'  atten- 
tion had  beeii  called  to  the  brief,  end  an 
apportanity  afforded  blm  to  explain, 
[^ox  V.  Prater,  87  Oo.  588.  The  Code,  S  8872, 
llspenses  with  such  a  piwHmlnary  where 
the  statements  of  the  witness  are  written, 
ind  have  been  made  under  uatb  Inconnec. 
tion  with  some  Judicial  proceeding.  This 
exception  accords  with  Williams  v.  Chap- 
nan.  7  tia.  467,  and  Thomasson  v.  Driskell, 
L3  Ga.  SB8.  With  the  preparation  and  ap- 
itoval  of  a  hvie/t  of  evldenue  the  witness 
las  nothing  to  do.  It  Is  not  a  written 
itatement  made  under  oath  by  him.  Con- 
lequently,  he  Is  entitled  to  have  his  attra- 
:lon  called  to  It  before  being  discredited 
>7  its  contents.  It  is  said  this  could  not 
ye  done,  as  it  was  not  known  previously 
:o  the  taking  of  his  Interrogatories  that 
lis  evidence  un  the  second  trial  would 
rary  from  the  statement  of  It  contained  In 
:he  brlri  as  given  In  on  the  first  trial,  but 
:blB  difficulty  could  be  met  by  suing  out 
nterrogatories,  and  therein  calling  bis  at- 
:entlon  to  the  discrepancy.  The  fonnda- 
:lou  for  impeaching  a  witness  may  be  laid 
n  this  way.  EilUan  v.  Railroad  Co.,  79 
>a.  236.4S.E.Bep.l63.  Of  course. if  neces- 
lary,  a  continuance  for  this  purpose  ought 
:u'be,  and  would  be,  granted. 


2.  The  plainttff  testified  at  the  trial  that 
the  mare  was  worth  $200.  There  Is  evl- 
dence  that  shortly  after  the  animal  was 
killed  he  said  to  one  of  the  employes  of  the 
railroad  company.  In  answer  to  a  ques- 
tion by  this  employe,  whose  duty  It  was 
to  make  "stock  reports,"  that  she  was 
worth  9185.  Being  told  that  If  he  would 
be  reasonable  the  company  might  settle 
with  him.  he  said  he  would  be  satisfled 
with  $110.  The  plaintiff  admitted  that  he 
said  to  this  witness  If  the  company  would 
pay  him  without  any  trouble  or  expense 
on  bis  part,  he  would  take  f  110  in  full  sat- 
Isfactlun  of  bis  damages,  but  denied  say- 
ing that  the  mare  was  worth  only  (135. 
So  far  as  appears,  all  this  evidence  wan  ad- 
mitted without  objection.  The  court 
charged  the  Jury  that  "certain  statements 
of  plaintiff  as  to  the  value  of  the  mare 
bare  been  admitted  in  evidence,  which 
were  made  shortly  after  she  was  killed. 
II  tbese  statements  were  made  in  an  offer 
of  compromise,  you  are  not  to  consider 
them  in  arriving  at  the  value  of  the  mare." 
The  objection  to  this  charge  specified  Id 
the  motion  for  a  new  trial  Is  that  there 
was  no  evidence  to  authorise  It.  It  seems 
to  us  there  was  evidence  going  to  show 
that  the  whole  conversation,  so  far  as  de- 
tailed by  tbe  witnesses,  bad  relation  to  a 
contemplated  settlemmt,  and  the  terms 
of  It.  The  charge  was  therefore  not  ame- 
nable to  the  particular  objection  m>ecl- 
fied:  but  wbether  the  answer  of  the  plain- 
tiff to  the  question  as  to  the  value  of  the 
mare.  If  he  made  such  answer,  was  evi- 
dence as  an  independent  admission  with- 
in the  principle  of  tbe  authorities  on  that 
subject,  we  need  not  decide.  A  new  trial 
should  have  been  granted  for  error  In  ad- 
mitting the  Impeaching  evidence*  for  If 
that  evidence  had  any  effect  It  was  so  far 
prejudicial ;  and  If  It  had  none,  the  case 
was  well  defended,  and  the  verdict  should 
not  have  been  whatlt  was.  Judgment  re- 
versed. 


WlI^LUHS  T.  Statb. 
(^vpreme  Court  of  Georgia.  Hmj  IA,  1890.) 

CBmXKU  Law— COSTICTION— BSASOXABU  Dmjsv 
— Naw  Tsuk 
A  new  trialwill be  granted  whereaoonvlo- 
tion  is  had  on  evldenoe  not  connecting  defendant 
with  the  crime  beyond  a  reasonable  doubt. 

Error  from  superior  court,  Putnam 
county;  Jenkins,  Judge. 

A.  JeakiDBt  by  Harrison  A  Peeplea, 
for  plalntin  In  error.  H.  O.  Lewis,  Sol. 
Qen.,  and  C.  Andenoa,  Atty  Qen.,  for  the 
State. 

Blandforo,  J.  Williams  was  Indicted 
and  convicted  of  the  crime  of  arson  In  set- 
ting fire  to  an  unoccupied  dwelling-house. 
He  moved  the  court  for  a  new  trial,  prin- 
cipally upon  the  ground  that  the  verdict 
was  not  sustained  by  tbe  evidence.  We 
have  looked  into  the  evidence  In  this  case 
very  closely,  and  we  are  satisfied  that  the 
same  was  not  sufficient  to  establish  the 
guilt  of  tbe  accused  beyond  a  reasonable 
doubt.  The  evidence  In  a  criminal  case 
must  be  safilcient  to  satisfy  tbe  Jury,  be- 
yond a  reasonable  doubt,  of  the  guilt  of 
the  accused  before  they  are  aothorlsed  to 
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find  a  verdict  ot  snilty.  The  evidence  In 
this  case  raises  a  suspicion  against  the  ac- 
cnsed,  but  we  do  not  think  it  connects  him 
witbtbe  crime  beyond  a  reasonable  donbt. 
and  for  this  reason  we  reverse  the  judg- 
ment of  the  court  below.  In  refusing  to 
xrant  a  new  trial.   Judgment  reversed. 


Thompson  v.  Duncan. 
{Supreme  Court  of  Georgia.   May  12,  1890.) 

8BTTLBi(S:«T  or  GCAEDIAN'8  ACOOUNT— EVIDBNCE. 

la  the  settlement  of  a  deceased  guardian's 
account  there  was  evidence  that  he  had  received 
a  certain  amount  of  money.  Itappeared  also  that 
he  had  loaned  colain  money,  and  held  a  note  for 
it  at  his  death  payable  to  htm  as  guardian.  Held 
that,  there  being  no  evidence  tbat  this  was  not 
the  same  money  which  it  was  Bhonn  he  had  re- 
ceived, he  could  not  be  jiharged  with  both 
amounts. 

Error  from  superior  court,  Wilkinson 

county;  Jenkins,  Judge. 

J.  W.  Lindsay,  tor  plaintiff  In  error.  F. 
VbambffnsandJ.E.  HlghUiwer,tOT  defend* 
ant  in  error. 

Simmons,  J.  We  tbtnk  the  conrt  erred 
in  not  granting  a  new  trial  in  this  ease  up- 
on the  ground  that  the  verdict  was  con- 
trary to  evidence,  and  without  evidence  to 
support  it.  It  seems  Co  us,  from  the  evi- 
dence sent  up  in  this  record,  that  the  Jury 
should  have  sustained  the  first  exceptiun 
to  the  report  ot  the  auditor.  After  a  full 
investigation  by  the  auditor  ul  the  ac- 
counts of  Thompson  alt  the  money  that 
wafl  ever  traced  into  bis  hands  amounted 
to  ¥821 .72.  The  auditor  charged  hini  also 
with  rent  from  the  year  1«72  to  1882,  inclu- 
etve,  to  the  amount  of  f 255.40,  making  in 
the  aggregate,  lor  money  received,  and  for 
rent  of  the  land,  fl,U77.12.  This  is  all 
which  the  evidence  shows  Thompson  to 
be  liable  for:  It  appears  that  one  Free* 
man  had  borrowed  money  from  Thomp- 
son, and  that  the  latter,  at  hie  death, 
held  Freeman's  note,  payable  to  him  as 
guardian,  for  $1,003.90.  The  auditor 
charged  this  note  also  a^alnnt  Thompson, 
and  the  jury  found  that  it  was  a  proper 
charge  by  finding  against  the  first  excep- 
tion to  the  anditor^tf  report.  Under  the 
evidence  In  this  record  we  think  the  jury 
should  have  sustained  this  exception. 
The  evidence  falls  entirely  to  show  tbat 
Thompson  ever  received  any  money  more 
than  $821.72  and  the  rents,  and  to  charge 
him  with  that  amount,  and  also  with  the 
amount  of  Freeman's  note,  seems  to  un, 
undertbeevldeuce.to  be  unjust.  We  think 
it  very llkelyttaatthemoney  which Thomi>- 
son  received  as  guardian  was  loaned  to 
Freeman,  as  he  testifies  that  he  com- 
menced borrowing  money  from  Thomp- 
son some  10  yean*  before  the  trial,  paying 
10  per  cent.  Interest  thereon.  Thus  It 
seems  that  the  auditor  and  the  Jury 
charged  Thompson  twice  for  the  same 
money.  We  think,  therefore,  that  the 
conrt  erred  In  not  granting  a  new  trial, 
because  there  Is  no  evidence  going  to  show 
that  Thompson  ever  received  any  other 
money  than  $821.72  and  the  rents.  If 
Thompson  ever  received  any  other  money 
It  was  the  duty  uf  the  plaintiff  to  show  it. 

Judgment  reversed. 


Scales  v.  Statb. 
{Supreme  Court  of  Gheoryla.   May  12,  1880l) 

LABcamr— BvmsKCB. 
A  father  and  son  rented  land  jointly,  it  be- 
ing agreed  by  the  landlord  tbat  they  should  have 
the  first  two  bales  of  cotton.  While  the  son  was 
packing  the  second  bale  the  landlord  told  him 
that  he  must  have  the  bale,  to  which  the  son  re- 
plied ^  AH  right"  The  bale  was  not  weighed,  no 

firicewas  pat  upon  it,  and  it  remained  at  tne  pub 
Ic  gin  imul  the  father  and  son  took  it  awa^  and 
sold  it  publicly,  and  In  the  day-time.  Therewas 
no  evidence  tlut  the  father  knew  that  the  land- 
lord had  demanded  the  second  iMle,  or  of  the 
son's  agreement.  Held,  that  the  father  not  hav- 
ing joined  in  the  ^reement,  and  it  having  becin 
mra«ly  enoutoiy,  he  could  not  be  oonvioted  at 
larceny. 

Error  from  superior  court,  Putnam 
county;  Jenkins,  Judge. 

H.  A.  Jenkioa,  by  Harrison  A  Pe^Ifv, 
for  plaintiff  in  error.  H.  Q.  Lewis^  Sol. 
Gen.,  for  the  State. 

Simmons.  J.  We  tfalnk,  nnder  the  evi- 
dence in  this  case,  the  court  should  have 
i^anted  a  new  trial.  The  d^endant  and 
his  son  rented  land  from  Found,  who 
agreed  torthem  to faavethe first  two  bales 
of  cotton  which  were  gathered.  Subse- 
quently he  told  the  sou  that  he  could  not 
let  him  have  two  bales,  that  be  (Pound) 
must  have  the  second  bale  himself,  to 
which  the  son  agreed.  But  the  father,  the 
defendant  in  -  the  court  below,  was  not 
nreeent  during  this  conversation,  oor  was 
it  shown  that  he  ever  had  any  notice  of 
the  agreement  between  his  son  and  Pound. 
At  the  time  when  Pound  told  the  eon 
that  he  could  not  let  him  have  the  second 
bale,  the  son  was  engaged  In  packing  the 
bale,  and  replied"  All  right."  The  bale  was 
not  weighed,  no  price  was  agreed  upon, 
nor  was  the  grade  of  the  cotton  fixed. 
The  cotton  seems  to  hare  remained  at  the 
public  gin  for  some  time,  until  the  father 
and  son  hauled  it  to  market,  and  sold  it. 
They  went  to  the  gin  In  the  day-time,  pub- 
licly, put  the  cotton  on  the  wagon,  carried 
it  on  the  public  road  to  market,  and  sold 
It.  They  left  a  bale  of  cotton  In  its  place, 
but  not  BO  large  a  one  as  the  one  which 
they  took  to  market.  The  father  and  son 
Jointly  having  rented  the  land  from 
Pound,  the  title  to  the  cotton  was  In 
them ;  and,  unless  both  of  them  bad 
agreed  that  Pound  should  have  that  par- 
ticular bale,  and  bad  delivered  It  to  him, 
and  be  had  taken  possession  of  It  for  his 
rent,  the  title  would  nut  have  passed  so 
as  to  make  it  larceny  by  the  father  in  tak- 
ing it,  and  carrying  it  away.  The  lather 
knew  nothing  of  the  agreement  which  the 
son  Is  said  to  have  made,  and,  besides, 
tbat  agreement  seems  to  have  been  an  ex- 
ecutory one,  as  there  was  no  actual  de- 
livery of  the  cotton  to  Pound.  In  the  case 
of  Love  V.  State, 78  Ga.71.  8  S.  £.  Bep.  K9S, 
this  court  said:  "That  the  defendant 
could  not  be  indicted  for  stealing  com 
when  he  had  not  parted  with  the  title, 
and  had  only  entered  into  a  contract  to 
part  with  It,  which  was  inchoate,  and 
not  fully  performed  by  either  of  the  par- 
ties, we  think  Is  ton  plain  to  admit  of 
doubt.  To  justify  his  conviction  the  evi- 
dence should  have  removed  all  reasonable 
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doabt  upon  this  pt^t.**  Besidee,  It  ap- 
pean  tbat  Poand  bad  told  tbed^endant 
In  the  court-  below  tbat  be  coold  take  the 
two  fl ret  bales;  and  It  doee  not  appear 
that  he  erer  had  any  notice  that  Pound 
had  changed  his  mind  In  this  respect,  and 
bad  so  Informed  the  father.  ^  e  cannot 
therefore  see  huw  the  defendant  could 
bave  been  conTieted  of  larceny  under 
these  facts.  So  far  as  tbe  record  dtscloses, 
the  title  to  the  cotton  Id  part  was  In 
bim,  and  he  could  not  well  be  guilty  of 
Btealtng  his  own  cotton,  the  possesBiou  of 
which  he  had  never  parted  with.  Judg- 
ment reremed. 


liAVENDBB  T.  STATE. 

(fit^fnmc  Court     Oeorgta.  Ut^  18,  1800.) 

FnniBT— AUTBOKIIT  VO  ATWimiBWlt  Oi.n. 

Code  Oft.  %  13600,  provides  tbat  ooQDtysohool 
oommiAsionerB  '^shall  be  empowered  and  anUior- 
iied  to  administer  rooh  oaths  as  may  be  neoenaiy 
in  trensactioff  scbool  business. "  Meld,  upon  an 
indictment  for  false  Bwearine,  tbat  a  school  com- 
missioner had  aathori^  to  Minlnlfft^  an  oath  to 
tbe  defendant  upon  the  presentatioac^  an  acoonnt 
for  services  as  a  teacher. 

Error  from  superior  court,  Wtlklnaon 
county;  Jenkins,  Judge. 

J*".  Vbamhers  and  J.  W.  Liods&y,  for 
plaintiff  In  error.  H.  Q.  Lewis,  Sol.  Qen., 
for  the  State. 

61.AKDFORD,  J.  Lavender  was  indicted 
for  false  swearing,  In  that  it  was  alleged 
tbat  he  swore  falsely  to  un  affidavit  be- 
fore a  school  commissioner  of  Wilkinson 
county  as  to  tbe  number  of  children  be 
had  taught,  and  other  things.  Tbe  point 
raised  here  is  that  the  school  commission- 
er hud  no  authority  to  administer  an 
oath,  and  that  therefore  there  could  be  no 
false  swearing  within  the  meaning  of  the 
statute;  and  that  It  had  not  been  shown 
that  Lavender  had  been  licensed  to  teach 
a  public  school,  or  that  be  was  employed 
by  the  county  school  commissioner  for 
that  purpose.  The  Code,  §  1259a,  provides 
that  "county  school  commissioners  and 
members  of  county  boards  of  education 
shall  be  empowered  and  authorized  to  ad- 
minister such  oatbs  as  may  be  necessary 
In  transacting  school  business."  It  ap- 
pears that  the  plaintiff  in  error  presented 
an  account  for  servlceB  us  a  teacher  to  tlie 
Bohool  commissioner,  and  we  think,  under 
this  section  of  the  Code,  tbe  school  com- 
missioner bad  the  authority  to  administer 
the  oath  which  was  administered  to  the 
plaintiff  In  error.  Indeed,  we  have  no 
doabt  of  It.  There  is  no  other  objection 
to  the  Judgment  rendered  tiy  the  court 
below,  and  tbe  Judgment  Is  affirmed. 


WOOTEN  T.  DeNUAHK  Bt  Ul, 

(Supreme  Court  ctf  Cteorgla.  Jnne  8,  iSMi) 
Attornby's  Lies. 
Code  Ga.  $  19S9,  provides  that  "npon  all 
salts  for  tbe  recovery  of  real  and  personal  prop- 
er^, and  upon  all  Judgments  or  decrees  for  tbe 
recovffly  of  the  same,  attorneys  at  law  shall  have 
a  lien  on  the  property  recovered. "  Held,  that 
land  porohaaed  oy  a  mortgagor  in  foreclosure  pro- 
ceedings is  "recovered,  >■  within  tbe  meaning  of 
the  statute,  and  that  tbe  attorney  who  oondncted 
tbe  foreclosure  has  a  lien  for  his  aorvioee. 
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Errcff  ^om  snpeilor  court,  Oalboan 
county;  Bowkr.  Judge. 

Wooten  &  Wooten  and  D.  H.  Pope,  for 
plaintiffs  is  error.  Deamurk,  Adams  & 
AdetmBf  by  Banison  Jk  Peeplest  for  defend- 
ant In  error. 

Blandfobd,  J.  Walter  employed  Woo- 
ten as  an  attorney  at  law  to  foreclose  a 
mortgage  on  certain  land  In  tbe  coanty 
of  Calhoun.  Wooten  performd  theserr- 
icea.  He  obtained  Judgment  of  foreclos- 
ure, and  caused  execution  issued  thereon 
to  be  levied  on  the  land,  which  was  sold, 
Walter  becoming  the  porcbaser,  and  tak- 
ing title  thereto,  but  without  paying  any 
money,  tbe  price  of  tbe  land  being  simply 
entered  as  a  credit  upon  tbe  execution. 
Wooten  was  proceeding  to  foreclose  a  ileo 
upon  the  land  for  his  tees  as  an  attorney. 
Walter  died,  and  the  defendants  In  error 
were  made  parties,  as  bis  executors.  They 
thereupon  moved  to  dismiss  the  foreclos- 
ure proceedingH  on  the  gronnd  that  imder 
tbe  laws  of  this  state  Wooten  bad  no  lien 
for  his  services  upon  the  land  purchased 
by  Walter.  Tbe  court  sustained  the  ob- 
jection, and  dismissed  tbe  case.  Wooten 
complains  of  this  ruling  of  the  court,  and 
says  it  was  error. 

The  Code,  i(  1^9,  provides  that  "upon 
all  suits  tor  the  recovery  of  real  or  person- 
al pruperty.and  upon  all  judgments  or  de- 
crees for  the  recovery  of  the  same,  attor- 
neys at  law  shall  have  a  lien  on  the  prop- 
erty recovered,  for  their  fees,  superior  to 
all  liens  but  liens  tor  taxes,  which  may  be 
enforced  bysaid  attorneysat  law,  or  their 
lawful  representatives,  as  liens  on  personal 
and  real  estate  by  mortgage  and  foreclos- 
ure." The  defendants  in  error  insist  tbat 
tbe  land  upon  which  Wooten  seeks  to  en- 
force his  lien  was  not  recovered,  and  there- 
fore that  tbe  court  held  right  in  dismiss- 
ing the  proceeding.  Wooten  could  have 
compelled  the  sheriff  tu  sell,  for  money, 
the  whole  land,  or  so  much  of  it  as  would 
have  paid  off  his  fees.  His  lien  attached 
to  tbe  judgment  of  foreclosure,  tbe  mort- 
gage, and  everything  that  was  Incident 
thereto.  And  when  Walter  purchased  thto 
land  by  means  of  the  Judgment  recovered 
by  Wooten,  It  was  In  effect  a  recovery  by 
Wooten  of  the  land  Itself.  Suppose  Woo- 
ten had  been  employed  bj  Waltertodefcnd 
an  action  of  ejectment  for  land  In  his  pos- 
session. Wooten,  if  he  had  succeded  In  tbe 
suit,  evidently  would  have  had  a  lien  up- 
on the  land  of  hiscllentfor  the  services  ren- 
dered in  that  case.  The  effect  would  be 
the  same  If  Wooten  had  been  employed  to 
defend  an  action  of  trover  for  personal 
property  in  Walter's  possession.  If  he 
had  defended  it  successfully,  he  would  have 
had  a  lien  for  his  fees  upon  the  property 
embraced  in  that  suit.  The  question  is, 
what  did  Walter  get  as  the  result  of 
Wooten'a  aervlces?  In  this  case  he  got 
the  land  upon  which  Wooten  seeks  to 
foreclose  his  lien.  In  our  opinion  this  was 
property  recovered  by  Wooten  for  his 
client,  and  falls  not  only  within  tbesplrit 
and  equity  of  tbe  statute,  but  also  within 
Its  letter.  See  the  cases  of  Twiggs  v. 
Chambera,  66  Oa.  279;  Hobsun  v.  Watson, 
66  Amer.  Dec.  632;  Andrews  v.  Morse,  81 
Amer.  Dec.  762.  Tbe  rule  to  be  deduced 
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from  the  deelBlona  conatralnf;  laws  sim- 
ilar to  our  own,  which  give  attorneya' 
liens,  Is  that  the  Hen  attaches  to  the  fmits 
of  the  labor  and  skill  of  the  attumer, 
whether  realized  by  Judgment  or  decree, 
or  by  virtue  of  an  award,  or  Jn  any  other 
way,  as  Ions  as  they  are  the  result  of  his 
exertions.  Bz  parte  Price,  S  Vea.  Sr.  407; 
Torwln  r.  Gibson .  S  Atk.720;  Mitchell  v. 
Oldfleld,  4  Term  R.  123;  Bamesley  v.  Pow- 
ell, 1  Amb.  102 ;  FUhnore  v.  Wells,  10  C  olo. 
2*28.  15  Pac.  Rep.  843 ;  Fairbanks  v.  Sar- 
Igent,  9  N.  E.  Rep.  870.  These  aathorltles 
ehow  that  the  attorney's  lien  attaches  to 
property  taken  by  a  plaintiff  In  settle- 
ment ot  a  suit  or  In  satisfaction  of  a  lodg- 
ment. We  tiiinfc  there  can  be  no  donbt 
that  the  court  below  committed  error  In 
aaatalnlng  the  demurrer  to  tbe  plalntlfTu 
petition  and  dismissing  the  caae.  Judg- 
ment rereraed. 


Johnson  et  al.  Slappbt. 

(9ui>r0ni«  Court  of  Qtorgia.  June  S,  1890.) 

K«w>aw«  or  CouKSXi.  TO  Jdbt— Nsw  Tbui« 
1.  In  a  claim  case,  where  the  evidence  is 
Terr  even,  it  ia  ground  for  a  new  trial  to  permit 
•claunant's  ooacsel  to  go  out  of  the  record  to  dlB- 
«DM  in  Us  argument  to  the  Jury  the  maita  of  the 
«aae  In  frtilSi  the  Judgment  waa  rendered  on 
which  was  lamed  the  ezeoatiOD  lerled  on  the 
proper^  claimed. 

a.  ui  view  of  oomiBel*B  remarks  the  oourt 
should  have,  at  plalutiff'B  request,  inatruoted  the 
Jury  that  claimant,  against  whom  judgment  was 
rendered  In  tbe  original  case  on  a  bono,  was  con- 
cluded hyttiat  Judgment,  and  was  as  much  bound 
to  pay  the  debt  as  though  he  bad  been  the  orlg- 
iual  debtor. 

Error  from  superior  court,  Bamter  coun- 
ty ;  FoKT,  Judge. 

Ouerry  &  Son,  J.  A.  Aasley,  and  E.  A. 
B&wkina^  for  plaintiffs  In  error.  "B.  F. 
BIntoD  and  Simmona  A  Kimbrougb,  tor 
defendant  in  error 

Blandfobd,  J.  This  was  a  claim  case, 
and  upon  the  trial  ot  theclalm  Inthecourt 
below  counsel  went  out  ol  the  record  to 
diacura  the  merits  of  the  case  In  which  the 
Judgment  waa  rendered  upon  which  was 
lasned  the  execution  levied  on  theproperty 
claimed  In  the  present  case.  This  Is  com- 
plained of  In  the  fourth  ground  of  the  mo- 
tion for  a  new  trial,  which  alleges  that 
the  court  erred  in  permitted  Mr,  E.  G. 
Simmons,  one  ot  the  attorneys  for  the 
claimant,  In  his  concluding  argument  to 
the  jury,  over  objection  o(  plaintiff's  conn- 
eel,  to  argue  to  the  Jury  the  merits  of  the 
original  case  between  Harrold,  Johnson 
A.  Co.  and  B.  W.  Slappey,  Q.  J.  Slappey, 
and  G.  W.  Slappey  In  Webster  supe- 
rior court,  Mr.  Simmons  having  stated 
to  the  jury  that  G.  J.  Slappey  only  signed 
tbe  trover  bond  to  keep  his  brother 
S.  W.  Slappey  out  ot  Jail,  and  that 
Harrold,  Johnson  ft  Co.  were  seeking  to 
Incarcerate  hla  brother,  R.  W.,  In  Webster 
county  Jail  upon  an  nnjust  claim ;  that 
it  was  only  u  brother's  love  that  In- 
duced him  to  sign  the  bond,  that  his 
brother  might  be  kept  out  of  prison,  and 
remain  with  his  sick  wife  and  children, 
wbo  needed  his  attention.  * 

1.  We  think  the  court  erred  In  not  atop- 
Ing  counael  In  hia  argument  to  the  Jury, 


and  while  we  might  not  In  a  plain  case  be 
disposed  to  grant  a  new  trial  npon  this 
ground,  yet  In  a  case  as  close  as  this  la 
we  cannot  say  what  eRi^'^t  such  remarks 
of  counsel  may  have  had  upon  tbe  Jury. 

2.  Tlie  fifth  assignment  ot  error  la  that 
the  court  erred  In  i^nslng  to  charge  tbe 
Jury  as  requested  by  plaintlDa*  coanad 
that  the  defendant  In  execution,  O.J. Slap* 
pey,  waa  concluded  by  the  Judgment  m 
Webster  superior  court  as  to  the  debt,  and 
that  he  waa  aa  much  liable  to  pay  this 
debt  as  If  had  originally  been  his  own  un- 
dertaking. We  think  that  under  the  cir^ 
cumstancea  this  request  was  proper;  for 
while  the  whole  matter  la  dehors  the  pres- 
ent record,  yet,  in  view  of  the  remarks 
coonael  for  the  defradant  in  error  above 
complained  of.  the  request  should  hare 
been  given  so  as  to  correct  any  wrong  im- 

f>ree8lon  which  the  Jury  may  tiave  racrt  ved 
rom  auch  remarka  of  counael.  Judgmmt 
reversed. 


HiNsa  V.  Statb. 
(Supreme  Court  cf  Qtargia.  June  1890.) 

Error  from  euperior  court,  Qattaian 
county;  Gdbbrt,  Judge. 

Lee,  Harrison  dt  Wbttaker,  tor  fdaintiH 
In  error.  J.  M.  Grtamy  Sol.  Gen.,  for  the 

State. 

SiHHONS,  J.  Cbloe  Hines  was  Indicted, 
tried,  und  convicted  of  tbe  offense  ot  mur^ 
der.  The  Jury  found  her  guilty,  and  rec- 
ommended tbat  she  be  Imprlsuncd  In  the 
penitentiary  for  life.  She  made  a  motion 
for  a  now  trial  upon  the  grounds  that  the 
verdict  waa  contrary  to  the  evidence, 
without  evidence  to  support  It,  and  con- 
trary to  law.  The  motion  was  overruled, 
and  she  excepted.  Tbe  only  ground  In- 
sisted npon  in  the  argument  before  us  for 
a  reversal  of  the  Judgment  of  the  eoart 
below  WAS  that  the  verdict  was  contrary 
to  the  evidence.  We  have  carefully  read 
the  whole  ot  this  evidence,  aa  sent  up  In 
this  record,  and  we  think  It  Is  sufficirat  to 
sustain  tbe  finding  of  tbe  Jury.  The  Judg- 
ment ot  the  court  below,  overruling  the 
motion  for  a  new  trial, la  affirmed. 


Mann  v.  Bowbn. 
(Supreme  OoiHt  qT  Oeorpto*  Jnae  9^  1800.) 
CoxTucr  TO  Fokh  PAwrmBsans— AfTTios  poa 

BUBAOB. 

The  declaration  in  an  aottoo  for  breadi  of 
contract  alleged  thatdefendaotoontraeted  to  form 
a  partnership  with  plalntifl,  and  to  furaiah  the 
capital  to  carry  ou  the  biisinass,  whioh  was  to  be 
managed  by  pl^ntlff;  that  on  the  faith  of  this 
contract  plaiotifl  gave  up  a  salaried  poaitimi,  sad 
that  afterwarda  defendant  refused  to  perf orni  hia 
put  of  the  oontraot.  whereby  pUdntifl  waa  dam- 
aged. Held,  tlwt  aa  action  ilea  far  the 


and  the  declaration  ia  not  demurrable. 


bnaoh, 


Error  from  superior  court,  Pulaakl  coon* 
ty :  RoBEKTB,  Judge. 

W.  L.  GTieBy  for  platntlft  in  error.  J.  H. 
MaHlBf  tor  defendant  In  error. 

Simmons,  J.  Tbla  was  an  action  by 
Mann  against  Bowen  tor  damagea,  tor 
breach  ot  contract.  The  declaration  al- 
lied in  anbstance  that  on  April  10, 1884, 
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Mann  andBowoi  entered  into  apardl con- 
tract to  go  Into  a  mercantile  bDsloeae  In 
or  about  AoRast  or  September,  1864. 
Bowoa  wae  to  pot  Into  the  firm  93.000,  or 
more,  and  famish  the  8tore>hoaae  tor  the 
bnstDees,  and  Mann  was  to  pat  hia  labor 
and  experience  a^ralnst  Bowen'a  capital, 
and  manage  and  control  the  bualDeea. 
Mann  was  to  have  one-third  of  the  profita, 
and  was  to  coadoct  tbe  badness  as  long 
as  thcgr  could  make  It  pro0table  and  pay- 
ing. On  the  faith  of  this  parol  contract, 
Mann,  on  Joly  1, 1884,  ^ave  ap  bis  posi- 
tion as  a  commercial  tra  reler,  which  was 
then  paytaiff  him  f  76  per  month,  and  thn 
firm  who  employed  him  oflered  blm  SlOO 
per  month  not  to  quit,  which  he  refused, 
and  went  to  HawkinsrlUe,  tbe  place 
where  the  business  was  to  be  canted  on 
with  Bo  wen.  and  after  waitings  thcro  sev- 
eral weeks,  Insisting  upon  Bowen  carry- 
ing out  bis  part  of  the  contract.  Bowen  at 
last  rufosed  to  do  so,to  his  damage  $1,000. 
The  declaration  then  sets  out  several 
items  of  damage,  wblcb  It  is  nnnecessary 
to  mention.  To  this  declaration  the  de- 
toidant  demarrod,  because  the  contract  re- 
ferred to  was  not  to  be  performed  within 
&  year  from  the  time  of  its  making,  and 
because  no  cause  of  action  against  him 
was  set  out.  The  court  sastalDed  the  de- 
murrer "  upon  the  ground  that  tbe  allega- 
tions m  the  petition  do  not  make  a  case 
upon  which  plalutlK  can  recover.  **  We 
tiilnk  the  eoart  erred  In  sustaining  tbe  de- 
munw.  This  was  a  parol  contract  to 
form  a  partnership  in  the  future,  and  tbe 
law  Is  well  settled  that  where  twopersons 
enter  Into  a  contract  to  form  a  partner- 
ship, and  one  of  them  refuses  to  comply 
with  his  part  of  the  contract,  the  other 
has  a  cause  of  action  against  him  for  the 
breach  thereof.  If  it  was  a  partnership 
already  formed,  we  tbluk  it  la  equally  as 
wdl  settled  tbatlf  oneof  thepartles  rrfOses 
to  permit  the  bualuees  to  be  launched  the 
other  party  has  a  cause  of  action.  Batee, 
In  his  Law  of  Partnership,  (volume  2,$ 
870,)  says :  "  An  action  at  law  lies  for  dam- 
ages for  breach  of  a  contract  to  form  a 
partnership  or  enter  Into  a  firm,  or  to  ad- 
mit or  procure  the  admittance  of  the 
plalntltf  Into  a  firm ;  for  In  such  case  part, 
nershlp  accounts  have  not  been  created, 
or  business  transacted.  And  the  same  rule 
would  apply  If  there  in  an  actual  partner- 
ship fo  prsBoenti  formed,  but  the  defendant 
refuse  to  permit  the  business  to  be 
launched,  and  exclude  the  plaintiff  from 
participation  from  the  beginning,  no  that 
no  Joint  business  has  been  transaetM.  So 
of  partial  neluslon."  Lindley,  in  bis 
work  on  Partnership,  (volume  2,  ^169,) 
says:  "Jf  a  person  agrees  to  become  a 
partner,  and  he  breaks  bis  agreement,  an 
action  tor  damages  will  lie  against  him," 
etc.  Story's  Equity  Jurisprudence,  (vol- 
ume I,  605,)  says:  "Cases  have  also  oc- 
curred In  wblch  suits  at  law  have  been 
maintained  for  tbe  breach  of  an  agree- 
ment to  furnish  a  certain  sum  or  stock  tor 
the  partnership  purposes.  In  such  a  case 
the  transaction  Is  not  so  much  a  partner- 
ship transaction  as  an  agreement  to 
launch  the  partnership;  and  an  agree- 
ment to  pay  money  or  furnish  stock  for 
such  a  purpose  Is  an  individual  engage- 
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ment  ttf  each  partner  to  tbe  other.  For 
the  breach  of  such  an  agreement  tbete 
seems  to  be  no  reasonable  objection  to  tbe 
maintenance  of  a  suit  at  law."  Tbtsse 
writers  are  sustained  by  the  following  an- 
thorltlee:  Gale  v.  Leckle.  2  Starkle.  107; 
McNeill  V.  Reld,  9  Bing.  68;  Bagley  v. 
Smith.  10  N.  Y.  488;  Stone  v.  Dennis,  8 
Port.  (Ala.)  281;  Wadsworth  v.  Manning, 
4Md.6e;  Addam8T.Tntton,89Pa.Bt.4«7; 
Powell  V.  Magulre,  48  Gal.  12;  Hill  v. 
Palmer,  66  Wis.  128,  34  N.  W.  R^.30; 
Goldsmith  v.  Sachs,  17  Fed.  Bep.  726.  We 
make  no  ruling  upon  the  character  or 
amount  of  damages  that  tbe  plaintiff 
would  be  entitled  to  recover,  except  to 
say  that  be  would  be  entitled  to  recover 
some  damages.  Upon  this  questlou,  see 
Btoxy,Eq.Jur.,8npra.  Judgment  re  veraad. 


SwiooRD  V.  Hooks. 
(ft^nvms  Oourt  ttf  Oeoiv<a.  JTuna  %  1880.) 
BixonmiT— BviPBWos— PisDB  Iranrntr  or 

PSBBOK.' 

1.  Where  plaintiff  In  ejectment  hss  Intro- 
daoed*  a  grant  from  the  state  to  "J.  M.,  of  W. 
ooontjr,  •*  dated  December  8,  182C,  a  deed  frma  ** J. 
H.,  Jr.,  of  W.  oomi^.**  which  atstes  that  the 
land  was  granted  to  the  grantor  therein  on  De- 
cember 2.  1826,  Is  admlssltue,  where  it  is  shown 
to  come  from  the  proper  oastody. 

S.  Where  t^e  person  In  possession  of  the  deed 
produoes  a  letterin  the  handwriting  of  the  admin- 
latrator  of  the  grantee  therein,  stating  that  he 
sends  him  the  deeds  tiurewlfh,  and  advising  him 
to  commenoe  salt,  this  Is  snflwlflut  evldeaoe  ttut 
the  deed  comes  from  the  3^per  custody. 

8.  It  is  error  in  smdi  case  to  dlreot  a  verdict 
for  plaintiff,  as  It  is  a  iiaestlon  few  the  loiy 
whe&er  oj.  H."  ta  tlie  same  person  as  "J.  IL, 
Jr." 

Error  from  superior  courts  Decatur 
county  ;BowEB,  Judge. 

D.  A.  RaoMlIt  by  J.  B.  Lumpkin,  lor  plain- 
tiff In  error.  M.  O'Neal  and  Dobm&ou  A 
Hawes,  for  defendant  In  error. 

Blandford,  J.  1.  The  plaintiff  put  In 
evidence  a  plat  and  a  grant  from  the  state 
to  the  premises  In  dispute,  dated  Decem- 
ber 3, 1@6.  to  John  MUlB.  of  Washington 
county.  He  offwed  In  evidence  a  deed 
from  Jobn  Mills,  Jr.,  of  Washington  couur 
ty,  to  Hillary  Hooks,  of  the  same  county, 
to  the  land  In  dispute,  the  deed  reciting 
that  the  land  was  granted  to  John  Mills 
on  December  2, 1826.  This  latter  deed  wub 
dated  February  11,  1826.  The  defendant 
objected  to  Its  admission,  because  not  ac- 
companied by  any  evidence  that  Jobn 
Mills,  Jr.,  was  the  man  who  drew  the  lot. 
The  objection  was  overruled,  and  tbe 
court  held  that  tbe  plaintiff  would  have 
to  prove  that  It  came  from  the  prupercus- 
tody,  and  that  tbe  poBsessIon  had  been 
consistent  therewith.  We  think  the  court 
was  right  In  admitting  this  evidence,  un- 
der the  decision  of  this  court  In  Clements 
V.  Wheeler,  62  Ga.  63;  In  which  case  it  was 
beld  that,  "the  grant  from  tbe  state  to 
the  premtses  in  dispute  having  Issued  to 
Christopher  Day,  and  there  being  In  evi- 
dence a  deed  from  bis  administrator  and 
also  a  deed  of  prior  date  from  Christopher 
P.  Day,  It  was  not  error  to  charge  the  jury 
that  If  the  two  names  designated  one  and 
1S»9  same  person  the  grant  WQn}d  applx  to 
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that  pereoD.  Although  there  was  no  di- 
rect evidence  on  the  qoeetlon  of  Identity, 
the  Jury  had  before  them  one  or  more  rele< 
vant  clrcnmBtanceH  on  which  tu  pass,  and 
It  was  their  province  to  determine  their 
effect. "  See,  also,  Prldgen  t.  Green, 80  Oa. 
787.  7  S.  £.  Bep.  »7. 

S.  The  plalntm  then  ollered  In  evidence 
a  letter  dated  May  9,  1887,  addressed  to 
Mrs.  John  I.  Robinson,  and  siKQed,"!!. 
B.  HooEB,  Administrator  on  Eutate  of 
Hillary  Hooks,"  stating:  "I  received 
your  letter  advlsinj?  me  to  commence 
BQit  at  once.  I  send  yon  the  deeds. 
Employ  the  attorney  to  manage  the 
matter  as  yon  tblnk  best.  Have  the 
deed  recorded,  and  send  me  a  receipt 
for  them.  Hope  to  hear  from  yon  and 
your  counsel  soon."  Plaintiff's  counsel 
testified  that  Robinson  brought  him  the 
deeds,  and  represented  blraBel^  to  be  the 
ag(;nt  of  the  administrator,  but  witness 
did  not  of  hiB  own  knowledge  know  that 
he  was  the  agent,  except  from  what  he 
said ;  that  he  had  the  deeds,  and  delivered 
to  witness  the  letter  from  the  administra- 
tor with  the  deeds.  He  does  not  4inow 
the  handwriting  in  the  letter,  but  has 
other  letters  from  the  administrator  in  the 
same  handwriting.  The  administrator  la 
his  client,  and  in  correspondence  with  him 
as  hlH  attorney  wltncRS  received  these  let- 
ters In  reply  to  his  In  reference  to  the  case. 
WitneKS  wrote  to  H.  B.  Hooks,  the  acting 
administrator,  and  received  these  letters 
In  reply,  and  Robinson  Is  a  friend  of 
Hooks.  Witness  never  saw  Hooks  write. 
The  court  held  that  this  proof  was  suffi- 
cient as  to  the  deed  coming  from  the 
proper  custody,  and  admitted  It  over  ob- 
jection. We  think  there  was  no  error  lu 
this.  Tberewas  mnchevldence  Introduced 
to  show  adrenie  possession  on  the  part  of 
the  defendant,  and  those  under  whom  he 
claimed. 

8.  The  court  directed  a  verdict  lor  the 
plaintiff,  and  In  this  we  think  the  court 
erred.  Whether  Joh'n  Mills  was  the  same 
person  as  John  Mills,  Jr.,  was  a  question 
of  fact  to  be  determined  by  the  Jury,  and 
the  court  should  not  have  directed  a  ver- 
dict, but  should  have  leffc  this  fact  to  the 
Jury.  Judgment  reversed. 


Brantley  t.  Mato, 
(Supreme  Court  ijf  (ieoTVla.  June  9,  1800.) 
BgoiTT— Fuinnia— Brbaoh  of  Coktr&ct. 

1.  A  bill  in  egoitr  which  &lle^  defendant 
contracted  to  build  a  house  for  plaintift  on  land 
which  he  had  leased  to  ber,  and  failed  to  do  so, 
wbereapoQ  she  tnillt  It  herself,  to  her  damage  a 
named  sum,  and  that  she  was  evicted  before  the 
expiration  of  her  term,  states  facts  sufficient  to 
warrant  a  recovery  of  damages. 

2.  Under  the  Georgia  practice  it  Is  error  to 
dlsmiu  such  bill  on  tbe  eround  that  plaintiff  has 
an  adequate  remedy  at  law,  where  it  is  filed  In 
the  superior  court,  wbich  has  both  common-law 
and  equity  jurisdiction,  and  where  no  demurrer  to 
it  was  lnt«i>08ea  the  iirst  term  after  it  was 
fUed. 

Error  from  superior  court,  Dougherty 
county;  Bower,  Judge. 

if.  Morg&n  and  6'.  B.  M'oofen,  for  plaln- 
In  error.  i>.  H.  Pope,  for  defendant 
In  error. 


SiMMONB,  J.  We  thhik  tbe  court 
In  dlsmtoslttg  ttato  bill  at  tbe  trial  tarm,  on 
the  ground  that  no  cnnee  of  action  was 
set  untthereln.  leaving  outof  considera- 
tion the  prayer  for  specific  performance, 
we  think  the  allegations  In  the  bill  were 
sufficient  to  enable  the  plaintiff  to  recover 
damages  for  breach  of  tbe  contract.  8be 
alleges  that  she  made  a  coatract  of  lense 
with  Zach  Mayo,  whereby  the  land  was 
leased  to  her  fur  five  years;  that  he  wae 
to  build  her  a  house  on  the  land,  bnt  failed 
to  do  It,  and  that  at  hie  request  she  ballt 
the  house,  at  an  expense  of  $100;  and  tbat 
on  account  of  having  to  build  this  hoase 
she  wa8"throwed  behind  In  her  crop," 
and  was  Injured  and  damaged  thereby. 
She  alleges  further  that  she  wae  to  have  a 
pasture  for  her  cows  on  that  place  for  five 
years,  and  that  Crawford  Mayo,  tbe  pres- 
ent trustee,  sued  out  a  distress  warrant 
against  her  husband  for  the  rent  after  ahe 
had  tendered  It  to  him.  and  a  warrant  to 
disposeess  her  husband,  and  evicted  liim 
from  the  premises ;  and  that,  by  reason  of 
her  husband  and  manager  being  evicted, 
she  also  was  compiled  to  Teave  the 
premises,  and  rent  another  place,  wberelty 
she  was  greatly  damaged.  She  also  sets 
out  other  items  of  damage,  which  need 
not  be  mentioned  here,  those  mentioned 
being  suthcient  tu  warrant  a  recovery,  U 
true.  It  may  be  argued,  however,  that 
this  wae  a  bill  In  equity  filed  before  the 
"civil  procedure  act,"  and  that  nndar  the 
old  equity  practice  she  ought  to  have  in- 
stituted her  suit  on  the  common-law  side 
of  the  court  tor  these  damages,  and  tbat 
the  court  was  right  in  dismissing  her  bill 
for  this  reason.  This  would  be  true  If  she 
had  been  met  with  a  demurrer  at  tbe  first 
terra  of  tbe  court,  on  the  ground  that  she 
bad  a  common-law  remedy ;  but  there  be- 
ing no  demurrer  at  the  first  term,  and  the 
defendant  havfngwaited  fur  the  trial  terrn, 
and  allowed  the  plaintiff  to  go  to  tbe  ex- 
pense and  trouble  of  preparing  for  a  trial, 
it  was  then  too  latR,  under  the  equity 
practice  in  this  state,  to  move  to  dismiss 
the  bill  on  the  ground  that  there  was  a 
common-law  remedy."  In  the  ease  or 
Patterson  v.  Turner,  (12  Ga.  677.  the  court 
says:  "As  the  superior  court  has  botb 
legal  and  equitable  JurlBdictiuu.  and  as  it 
makes  no  difference  on  which  side  of  the 
court  a  plaintiff  proceeds  for  an  equitable 
cause  of  action,  so  it  has  been  held,  and  is 
now  settled.  It  makes  no  difference  on 
which  side  he  proceeds  for  a  legal  cause  of 
action  unless  he  is  met  by  a  demurrer.  If 
the  defendant  suffers  the  bill  to  proceed  to 
a  hearing,  and  the  delay  and  expense  of 
preparation  for  trial  to  be  incurred,  not 
demurring  when  he  ought  to  l^ave  de- 
murred, he  is  understood  to  waive  bis 
strict  legal  right  to  litigate  the  merits  on 
tbe  law  side  of  the  superior  court  rather 
than  theequlty  side.  The Jurtsdlctlon  Isnot 
defective  in  a  sense  which  forbids  waiver, 
for  tbe  same  physical,  corporeal  tribuxkal 
administers  Justice  on  both  sides  of  the 
superior  court,  the  same  Judge  and  Juries; 
and  when  In  session,  the  court  Is  always 
open  both  aa  a  court  of  law  and  a  court 
of  equity. "  See.  also,  Ballln  r.  Feni,  li& 
Oa.  668;  May  v.  Goodwin,  27  Ga.  863. 

Judgment  revftned. 


Digitized  by 


Google 


GITT  eOXnSCIL  or  WATOBOSS  T0TrUA2^ 


865 


City  Council  of  Wjltcboss  t.  YduuANS. 
(Supreme  Court  of  Oeorgla.  July  12, 1800.) 
Bill  or  SLzoipnam— Mukicipal  ELwrnon. 

1.  ITpon  ordccs  made  peudinff  the  omm,  «kl 
neither  excepted  to  vendtnte  Me  nor  brought  un- 
der examinatlob  at  the  hearing  by  motion  to  mod- 
ify or  set  them  aside,  error  cannot  be  assigned 
in  a  bill  of  exceptions  to  the  final  Judgment,  the 
bill  of  exceptions  being  sued  oat  more  than  SO 
days  after  such  interlocutory  orders  were  passed. 

2.  Where,  in  exeoating  a  power  conferred  by 
the  olty  charter  upmi  a  majority  of  the  city  cotrn- 
oLl  to  order  an  election  for  mayor,  "by  giving  at 
least  ten  days'  ootioe  In  any  oob  at  more  of  the 
oi^pap^"  anattemptwaamadetogivethereo- 
nislte  notice  In  two  papers,  bat  it  was  girm  m 
one  only,  the  power  was  well  execoted,  and 
there  was  no  snfflcient  reason  for  postponing  the 
election,  or  revoking  the  order  for  holding  it  at 
the  time  specified,  and  appointing  a  different 
time.  An  election  held  parsaaot  to  the  coarter 
and  the  pabllshed  nodca  was  valid,  and  the  per- 
son elected  was  entitled  to  the  oiBoe. 

{SyUabua  by  Oie  Court) 

Error  from  saperior  eoart,  Ware  comi- 
ty :  Atkinson,  Judge. 

J.  L..  Sweat,  for  plaintiff  in  error.  L. 
A .  WilBoa  and  J,  C.  McDnnald,  by  Hurrlsoa 
A  Peoples,  for  d^endant  in  error. 

BLECKJ.BT,  C.  J.  1.  The  bni  of  exceptions 
was  certified  on  tbe  21st  of  April.  ISS^Q. 
Besides  aKsi^lng  error  on  the  final  deuts- 
lon,  wblcta  was  rendered  on  the  12tb  of 
April,  it  excepts  to  and  asBigns  error  npon 
two  previous  orders  granted  In  the  cause, 
oue  of  them  passed  on  tbe  Ist,  and  the 
other  on  tbe  Sth«  ul  March.  1880.  It  was 
eertalnly  too  late  to  except  to  these  or- 
ders for  the  first  time  on  the  2l8t  of  April, 
no  motion  to  vacate  or  modify  tliem,  so 
far  as  appears,  having  been  made  or  ruled 
upon  at  the  final  hearing  of  the  case,  or  at 
any  time  wltblnlO.  (Code,8  8206,)20,(Gode, 
S  8213,)  or  even  80,  (Code,  $  42S2,)  days 
previous  to  tendering  the  bill  of  excep- 
tions. To  make  effectual  any  attempt  to 
review  ttaeae  intetiocatonr  orders,  a  mo- 
tion to  set  them  anlde  should  have  been 
made  at  tbe  hearing,  or  they  should  have 
been  attacked  beforehand  by  exceptions 
entered  peadente  lite  in  due  time  and  man- 
ner.  This  disposes  of  them. 

2.  So  much  of  the  charter  of  Waycross 
as  is  necessary  to  quote  on  the  main  ques- 
tion involved  in  this  case  Is  a  single  sen- 
tence found  In  the  fourth  section,  (Acts 
1889,  p.  899.)  which  is  as  follows :  "  And  in 
the  event  that  the  office  of  said  mayor,  or 
either  of  said  aldermen,  shall  become  va- 
cant by  death,  resignation,  removal,  or 
otberwleet  a  majority  of  the  council  shall, 
order  a  new  election  by  giving  at  least  ten 
days*  notice  In  any  one  or  more  of  the 
city  papers,  or  at  two  or  more  of  the 
moat  public  places  In  the  said  city."  Here 
the  office  of  mayor  did  become  vacant.  A 
majority  of  the  council  did  order  a  new 
election  byslvlng  atleast  lOdays'notlceln 
one  of  the  city  papers,  and  an  election  was 
netnally  held  accordingly.  Tbe  opinion  of 
Judge  ATKUmoN,  which  we  find  in  the  rec- 
ord, Is  BO  foil  and  satlsfaetory  upon  the 
effect  of  this  election  that  we  adopt  it  as 
onr  own.  It  reads  as  follows:  "The 
mayor  of  Waycross.elet;ted  for  the  year  1890, 
having  died,  in  order  to  fill  the  vacancy 
caoeed  by  tale  death  tbe  town  cooncll,  dq- 


der  the  charter  of  the  city,  ordered  an  elec- 
tion to  be  held  ataeertala  time  after  publi- 
cation of  tbe  notice  for  sach  election  in  the 
newspapers  published  in  said  dty.  **  The 
day  named  for  the  election  to  be  beld  was 
tbe  20tb  day  of  February,  1890.  In  one  ol 
tbe  city  papers  that  notice  was  properly 
published  forthe  requisite  number  of  days. 
In  the  other  it  was  published  for  eight 
days  only,  and  then  was  made  to  read,  by 
reason  of  a  typographical  error,  **  tbe  20th 
day  of  February,  1800."  Observing  this  er- 
ror in  the  publication,  the  town  council, 
upon  the  day  before  the  election,  revoked 
the  order  for  the  election;  but,  notwith- 
standing the  revocation  uf  the  order,  an 
election  was  held,  which  resulted  in  the 
election  of  the  petitioner  in  this  case.  Be- 
tween the  time  of  calling  the  election  and 
the  order  revoking  the  call  for  tbe  election 
two  of  tbe  members  of  council  filed  with 
tbe  clerk  of  the  council  their  resignations 
as  members  of  the  town  council;  but,  up 
to  the  time  of  the  revocation  of  the  order^ 
such  resignations  had  not  been  accepted, 
nor  had  the  succeHsors  of  such  members  of 
council  been  elected  and  qualified.  With- 
out the  vote  of  these  two  aldermen  the  or- 
der revoking  the  call  for  tbe  el«H;lon  conld 
not  ha  re  been  carried.  The  petitioner  In- 
sists—Mrat,  that,  those  members  of  coun- 
cil having  filed  their  resignations,  they 
were  no  limger  members  of  the  town 
council,  had  no  right  to  exercise  any  of  the 
functions  of  the  office  of  aldermen,  and 
that  the  order  passed  by  council  white 
they  were  acting  as  eouncilmen  was  void, 
and  did  not  operate  to  postpone  the  elee- 
tion  that  had  been  previously  ordered; 
second,  that,  even  If  they  were  legally  act- 
ing as  aldermen,  the  council  bad  no  right, 
after  having  once  fixed  a  day  for  tbe  elec- 
tion, to  rescind  its  order  and  postpone 
toanotherdate  the  holding  of  theelectlun. 
The  court  Is  of  tbe  opinion,  with  regard 
to  the  first  point,  that  those  members  ol 
council  having  been  elected  to  fill  their  re- 
spective offices  for  a  period  of  time  fixed  by 
law,  and  the  lawi  of  this  state  providing 
that  they  shall  hold  over  until  their  suc- 
cessors were  elected  and  qualified,  the  mere 
tender  of  tbe  resignations  of  their  offices 
conld  not  operate  to  create  a  vacancy 
therein  nntfl  after  the  same  had  been  ac  - 
cepted,  and  their  successors  had  t>een 
elected  and-  qualified.  They  had  aright, 
until  such  time,  to  discharge  the  duties  of 
their  respective  offices,  and  It  was  their 
duty  to  I^ave  done  so.  Had  any  matter 
arisen  in  the  mean  time  which  required  in 
the  deliberations  of  council  a  full  attend- 
ance of  all  the  members  of  conncll,  and 
these  members  had  refused  to  discharge 
the  duties  imposed  upon  them  by  the 
offices,  mandamus  would  have  compelled 
to  them  to  act.  As  to  the  second  point 
made  In  this  record,  it  appears  from 
an  Inspection  of  the  charter  of  the  city 
of  WaycrosB  that  In  the  event  the  of- 
fice of  mayor  of  the  said  city  should 
become  vacant  by  death,  resignation,  re- 
moval, or  otherwise,  a  majority  ol  the 
council  shall  order  a  new  election,  by  liv- 
ing at  least  10  d^re'  notice,  in  any'  one 

1  Note  by  Chief  Justice.  The  oily  charter  so 
provides  in  Uke  fourth  section.      ^  i 
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or  mom  of  the  dty  papers,  or  at  two  or 
moreot  the  most  pablfc  places  In  said  city. 
ThlB  charter  provlaton  contemplates  ttaa 
orderloK  of  one  electloD,  and  there  1b  no 
provision  of  the  charter  which,  either  ex- 
pressly or  by  reasonable  Impllcatlou,  em* 
powers  the  mayor  and  council  to  post- 
pone an  election  once  ordered.  If,  In  the 
exercise  of  this  power,  they  ordered  an 
election,  and  the  order  aathoi-islns  the 
election  was  published  in  accordance  with 
the  charter,  there  Is  uo  reason  why  the 
mayor  and  council  shoald  be  empowered 
to  postpone  it  By  the  terms  ol  the  char- 
ter they  may  order  an  election.  It  the  or- 
der calling  for  the  election  was  rold,  or  if 
the  election  were  ordered  to  be  held  on  an 
impossible  day,  or  If  it  were  ordered  to  be 
held  on  Sunday,  or,  by  reason  of  a  failare 
to  give  proper  notice,  the  call  tor  the  elec- 
tion were  absolutely  void,  then  the  city 
council,  under  the  charter  power,  f^ould 
have  no  right  to  postpone  that  election; 
but.  In  the  exeretae  ot  that  charter  power, 
tta^  could,  and  It  would  be  thdr  duty  to, 
order  an  election.  To  bold  that  the  may- 
or and  council  would  have  the  right  to 
postpone  an  election  once  ordered  la  to 
adjudge  the  principle  correct,  and  so  ex- 
tend, by  construction,  their  charter  pow- 
er that.  bysuccRsslTe  postponements,  it 
would  be  In  th^r  power  Indeanltely  to  de- 
feat an  election  ot  a  new  mayor,  or  new 
aldermen,  as  the  case  may  be.  If  they  re- 
fuse to  order  an  election  at  all,  by  writ  of 
mandamna  they  can  be  compelltid  to  order 
one.  If  they  bad  the  power  to  postpone 
an  election  once  ordered  as  they  saw  fit, 
there  would  be  no  means  ot  controlling 
that  discretion,  and  no  election  could  be 
held.  Elections  are  required  by  the  gen- 
eral law  to  be  held  at  fixed  times  and 
places.  These  times  and  places  cannot  be 
changed,  except  by  direct  leglslatlTe  au- 
thority. So  this  moniclpal  election  la  to 
be  held  at  a  time  certain,  this  time  to  be 
fixed  by  the  order  of  the  mayor  and  coun- 
cil,' and,  once  fixed  by  them  as  to  time, 
the  same  stands  as  though  that  bad  been 
the  time  fixed  by  the  charter  Itself.  '  Tbey 
exercised  a  discretion,  In  the  first  place, 
in  naming  the  time  when  this  election 
shall  be  held;  but,  having  acted  once  and 
made  a  valid  order,  a  mere  Irregularity  in 
the  publication  will  not  vitiate  the  elec- 
tion. The  election  having  been  held  in  ac- 
cordance with  the  order,  and  It  being 
Mhown  by  the  preponderance  of  the  testi- 
mony In  the  case  that  the  petltionw  re- 
ceived a  majority  of  the  votetf  cast,  and 
It  appearing  that,  when  compared  with 
elections  previously  held,  the  vote  In  this 
was  very  nearly  as  large  as  In  other  elec- 
tions, It  is  masonable  to  assume  that,  at 
this  election,  there  was  a  fair  expression 
of  tbe  popular  will  as  to  who  should  be 
mayor  of  the  city  of  Waycross.  These 
considerations  lead  us  to  the  conclusion 
that  the  title  to  this  office  is  iu  the  peti- 
tioner. It  will  be  seen  that  whether  the 
resignations  of  the  two  members  of  coun- 
cil took  effect  or  not  without  acceptance, 
the  result  would  be  the  same  in  this  case. 
Therefore,  so  much  of  the  opinion  as  re- 
lates to  that  topic  may  stand  over  tor 

*A  majovity  of  fhsooWKdL  Beesbenk 


future  consideration,  If  a  case  lAiould 
hereafter  arise  in  which  a  positive  decision 
may  be  found  necessary.  Tbe  mUng  of 
Judge  Ateihboh,  however,  seems,  on  a 
casual  examination,  to  be  In  line  with  the 
main  current  of  authority.  1  Dill.  Man. 
Corp.  (8d  Gd.)  8  324;  Mecbem,  Pob.  Off. 
8  414.  We  tolly  concor  In  his  decfiAon  on 
the  main  question.  Judgment  afflmied. 


Bbowk  et  mLr.  Powblx« 
(Susiranw  Court  cf  Omirgltt.  Am  S,  1B90l) 

TlXATION-^AIA  VOB  l!r(nT-FATlIlIIT--WZU>  laUmS. 

Since  the  lam  of  Georgia  In  regard  to  tax- 
ation and  tlie  rules  laid  down  by  the  oomptrollec 
general  reauire  tax  collectors  and  receivers  to 
make  two  digests,  one  of  improved  lands,  and  tba 
other  of  wild  lands,  whioh  shall  be  kept  separate, 
and  since  the  amount  of  taxes  MHoaaod  against 
and  the  rules  for  the  sale  and  redempti<Hi  of  tha 
two  olasses  are  diflerent,  where  a  tax  collector 
places  on  the  wild-land  digest  Improved  lands 
which  have  been  ooltlvated  for  more  than  30 
years,  and  on  which  the  owner  has  paid  taxes 
every  year  bat  one,  a  sale  of  snofa  land  as  wild 
land  under  aieoiidon  tor  ooa-paynMBt  of  taxes  is 
illegal  and  void. 

Error  from  superior  court,  Deeator  coun- 
ty; BowsR,  Judge. 

.  D.  A.  BasseU,  by  J.  B.  Lumpkin,  for 
plaintlfte  In  error.  M.  CyNesU  and  Doa- 
alsoa  Jk  flawnsttor  deleadants  in  error. 

Simmons,  J.  The  lend  In  eontrovmy  la 
this  case  was  listed  and  assessed  by  the 
tax  collector  of  Decatur  county  aa  wild 
land.  He  issued  execution  againei;  the 
same  as  wild  land,  and  It  was  sold  by  the 
sheriff  as  wild  land,  and  was  purchased  at 
the  sheriff's  sale  by  the  plain  tills  In  error. 
Two  years  having  expired  for  Its  redemp- 
tion by  the  owner  thmtd,  the  porcbaaers. 
Brown  &  Son,  commenced  their  action  ot 
ejectment  for  its  recovery.  Fow^,  tbe  de- 
fendant, defended  upon  the  groand  that  the 
sale  WAS  illegal  and  void  because  the  land 
was  not  wild  but  Improved  land,  and  he 
had  been  in  possession  thereof, cultivating 
it,  since  18Kt,  p^lng  taxes  on  It  every 
y«ar  up  to  the  year  1882,  when  he  nagleet- 
ed  to  return  tbe  same  for  taxes,  and  it  was 
ameesed  by  the  tax  collector  for  that  year 
as  wild  land,  and  sold  as  aforesaid.  So 
the  main  question  in  this  ease  Is:  When 
land  occupied  and  improved  is  listed  and 
assessed  by  Che  tax  collector  as  wild,  and 
sold  by  the  sheriff  as  wild  land,  to  such 
sale  valid,  and  can  the  purcbasw  under 
said  sale  oust  the  owner?  The  trial  judge 
held  that  the  purchasen  at  said  sale  were 
not  en^tled  to  recover,  and  we  think  he 
was  right.  Sections  987-939  of  the  Code 
give  to  the  comptroller  Koieral  "author- 
ity to  make  all  needfnl  rules  and  regula- 
tions for  tbe  government  ot  tax  rollectois 
and  recovers,  and  any  other  rales  that 
may  be  necessary  to  Insure  the  prompt 
and  faithful  execntion  of  the  tax  laws,  if 
not  In  violation  of,  or  Inconsistent  there- 
with. These  rules,  wheu  made,  shall  be 
entered  In  a  book  In  his  office  kept  for  that 
purpose,  and  be  binding  upon  all  ancoee- 
Bors  until  ammded  or  repealed,  copies  ot 
which  shall  be  printed  and  furnished  to  re- 
ceivers and  eallectora  at  the  tima  of  suid- 
ing  tham  th«  fonn  required.  Th«f  shall 
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also  bft  printed  durtiiK  the  in<mtta  of 
March  erery  year  In  a  public  saiette  pub- 
lished At  the  seat  of  laruvemment,  If  In  the 
discretion  ol  the  comptroller  beshall  deem 
it  bmefldal."  Under  tbls  aatbority  the 
comptroller  general,  aa  early  as  lS7fl,  pob- 
llsbed  tbeloUowinK  rale.and  eenttbeaame 
to  the  tax  collecton  and  nedvera: 
"  liands  in  this  state  are  divided  Into  two 
classes:  Improved,  or  tarmlnK.  laods,  and 
wild,  or  unimproved, lands;  and  In  nc^v- 
Ins  the  retarnfl  of  them  you  must  be  care- 
ful to  keep  each  separate,  and  to  enter 
same  on  the  respective  digests  furnished 
yoa  from  this  office.  The  returns  of  im- 
pruved  lands  most  be  entered  on  your  gen- 
eral digest  ol  ttaetuable  property  of  your 
coupty.  and  the  return  of  wild  lands  on 
the  wild-land  digest.  •  *  •  The  sections 
of  the  Code  referred  to  have  a  general 
application  to  Improved  lands,  but  are 
also  applicable  to  wild  lands  In  so  far  as 
they  relate  to  the  manner  of  derarlblng 
ancb .  lands  when  returned  for  taxation. 
It  seems,  therefore,  that  the  practice  of 
the  taxing  department  of  the  government, 
and  the  construction  put  by  that  depart- 
ment upon  the  various  tax  acts  is  that 
theresball  betwo  digests  made  by  the  tax- 
receiver:  one  In  which  he  places  all  the  im- 
proved lands,  and  all  other  property  of 
the  tax-payer  except  his  wild  lands,  which 
Is  called  the  ''General  Digest;"  another 
In  which  are  entered  all  the  wild  lands, 
called  the  "  Wild-Land  I>lffest. "  Different 
rules  prevail  In  retamlng  improved  lands 
and  wild  lands  for  taxation;  different 
rules,  under  the  statnte,  In  selling  Improved 
lands  and  wild  lands  for  non-payment  of 
taxes  on  the  same;  and  different  rules  as 
to  the  time  of  redemption  and  the  amount 
of  Interest  which  the  owner  Is  required  to 
pay  In  order  to  redeem;  and  there  are 
iiHteae  dlffemnees  which  It  la  unnecessary 
to  mention  here.  So  It  seems  that  the 
policy  of  the  state  Is  to  keep  Improved  and 
wild  lands  separate  In  Its  scheme  ol  taxs^ 
tlon.  It  divided  them  Into  two  classes. 
Improved  and  wild,  and  required  that 
they  shall  be  thus  returned  or  listed  lor 
taxation.  This  Is  done,  we  swpose,  lor 
the  protectlcm  ol  the  state  and  the  land- 
owner. Improved  lands  are  generally 
more  valuable  than  wild,  and  yield  a 
greater  Income  In  the  way  of  taxation. 
Whatever  maybe  the  reason  ol  the  policy. 
It  Is  sufficient  to  say  that  it  Is  the  law, 
and  must  be  compiled  with  until  changed. 
Black,  In  his  work  on  Tax-Titles,  (section 
89.  p.  GS,)  says:  "The  provisions  of  any 
statote  requiring  lands  to  be  thus  classi- 
fied and  assessed  for  taxation  are.  In  gen- 
eral. Imperative,  and  their  observance  Ju- 
risdictional. "  We  think,  therefore,  where 
the  tax  rectdver  or  collector  places  upon 
the  wild-land  digest  Improved  lauds  which 
bavebeen  occupied  and  cultivated  lormore 
than  thirty  years,  and  npon  which  taxes 
bad  been  paid  by  the  owner  every  year 
onlll  18^,  and  every  year  since  that  time, 
and  execution  Is  issued  against  It  as  wild 
land,  and  the  sheriff  sells  It  as  such,  that 
the  sale  Is  Illegal  and  void,  and  the  pur- 
chasers at  the  sheriff's  sale  cannot  re- 
rover  the  same  from  the  true  owner. 
BlackweU  on  Tax-Titles  {volume  1.  §  251) 
says;  "It  may  be  laid  down  aa  a  general 


ruleflutf  wherever  a  confusion  of  these 
different  classes  takes  place,  and  the  re- 
quirements of  the  statute  are  disregarded 
by  the  officers  charged  with  the  duty  of 
listing  the  land,  the  proceeding  will  be  Il- 
legal and  void.  Where  lauds  which  are 
reeldfflit  propOTty  are  put  down  with  non- 
resident lands  on  the  roll  the  sale  will  not 
stand.  The  proristons  In  r^ard  to  the 
grouping  ol  lands  are  Imperative.  The 
owner  may  be  misled  by  failure  to  comply 
with  the  law.  An  assessment  of  laud  as 
non-resident  that  should  be  assessed  as 
resident  avoids  the  sale. "  Bee,  also,  Lunt 
v.  Wormell,  19  Me.  100;  Hanscnm  V.  Hln- 
man,  80  Mich.  420;  Perley  v.  Stanley.  69  N. 
H.  m;  Rltter  t.  Worth.  68  N.  T.  637; 
Hathaway  T.Elsbree,  54  Pa.  St.  498;  MU- 
llken  V.  Benedict,  8  Pa.  St.  169.  There 
seems  to  be  a  strong  Intimation  uealnst 
this  velw  in  the  case  of  Gardner  v.  Donal- 
son,  80  Oa.  71.  7  8.  E.  Bep.  163.  but  the 
question  was  not  fully  decided  In  that 
case,  and  was  postponed  for  a  llnal  decis- 
ion on  the  trial  of  the  bill.  Altera  thorough 
luvestlgatlon  of  the  whole  subject  we  are 
satlsfled  that  the  present  ruling  Is  right. 
It  Is  certainly  more  in  consonance  with 
equity  and  Jarace.  Judgment  affirmed. 


Grkss  LtnfBKR  Co.  T.  BonoBBS  9t  al. 

(Suprcnw  Gowt  vf  Oeoryfo.  Jane  3,  18W.) 

MsosunoB*  Idam— Aonoir  to  Bnoaos-nPiun- 
nra. 

1.  Where  materials  are  fomUheafbr  the  erae- 
tlon  of  a  oolleee  for  an  unlncraponited  auods- 
tloD,  a  Uen  on  the  jgopcrtym^  be  enforced  in  aa 
sctlon  to  which  the  tnutms  boldliw  the  title  Cor 
the  aisoolatlon,  the  buiidlnff  oomnuttee  ohaiged 
with  the  laperintendenoe  of  the  building,  who 
aoowted  the  material!,  and  the  contract^  who 
erected  the  building,  are  parties  defendant. 

S.  Though  such  action  was  conunenoeJ  on  the 
law  side  of  the  oonrt,  the  petition  states  likcti  soch 
aa  would  entitle  plfuntiff  to  relief  In  eqoltj^  and 
hence  new  parttee  may  be  added  1^  amemnaent 
as  In  suits  la  eqnitr. 

Error  from  superior  court,  Pulaski  coun- 
ty; KoBERTs,  Judge. 
On  April  6, 1886,  the  Oress  Lumber  Com- 

8 any,  a  corporation,  recorded  Its  claim  oS 
en,  as  materlal-mm,  on  the  college  bnlld- 
ing,  and  the  real  estate  upon  which  the 
same  was  built,  of  the  Mew  Ebraieser  As- 
sociation, of  Pulaski  conn^,  for  lum- 
ber and  material  furnished  to  that  asso- 
ciation for  building  the  coll^  and  im- 
proving the  real  estate,  to  the  amount  ol 
9487.98,  balance  due.  It  was  further  recited 
that  the  Oress  Company  bad  fully  com- 
piled with  Its  contract  tor  furnishing  said 
material,  and  that  thereupon  the  balance 
of  9437.98  became  due  January  20,  1886, 
and  remained  unpaid.  On  July  18,1686, 
the  Oress  Company  filed  Its  declaration 
lor  the  recovery  ol  Its  balance  due  It.  with 
Interest,  praying  that  their  lien  upon  the 
college  building  and  real  estate  be  set  up 
and  established,  and  making  the  follow- 
ing allcgatlouB,  besides  those  recited  in  the 
claim  of  lien:  Plaintiff  has  taken  no  per- 
sonal security  for  this  claim.  The  New 
Ebeneser  Association  Is  a  private  and 
unincorporated  association  of  certain 
diDrches.  In  Uay,  1885,  they  resolved  to 
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establish  and  maintain  a  blffb  echoul  or 
college,  and  appointed  a  committee  to 
carry  the  resolution  Into  effect.  Satd 
committee  decided  to  erect  a  brfck  stmct- 
nre  at  a  cost  ol  910,000.  On  Jane  19, 1885, 
the  committeedecldedto  locate  the  college 
In  Pulaski  county,  and  on  Angust  SSth 
awarded  the  contract  o!  building  It  to 
Michael  O'Brien.  A  building  committee 
was  appointed  to  look  after  the  couRtmc- 
tlon  of  the  college,  raise  funds,  and  supers 
Intend  the  erection  of  the  building,  and 
the  business  pertaining  thereto,  generally. 
This  and  the  committee  above  mentioned 
and  O'Brien  had  entire  control  of  the  col- 
lege bnllding,  furnishing  the  brick,  lum- 
ber, labor,  and  all  kinds  of  material  and 
BuppUes  necessary  to  carry  on  the  work. 
Prior  to  October  28,  1885,  until  January 
20,  1886,  plaintiff  furnished  the  committee, 
through  O'Brien,  the  lumber  mentioned  in 
the  claim  of  Hen.  amounting  in  value  to 
9787.98,  which  was  used  by  them,  and  is 
now  in  the  college  building.  On  January 
S7, 1886.  O'Brien  gave  plalntW  a  written 
order  on  J.  O.  Wright,  a  member  of  both 
committees,  and  treasurer  and  agent  of  the 
New  Ebeneser  Association,  for  9688.65  on 
account  of  the  material  furnished,  which 
wan  accepted  by  Wright  as  treasurer  and 
agent,  who  then  and  there  paid  plaintiff 
9800  on  the  order,  and  agreed  to  pay  the 
balance  on  Febraair  22.  1886,  wfaten  be 
failed  to  do,  and  tiald  committee  ■till  fall 
to  pay  the  same,  though  often  requested 
so  to  do.  Both  committees  had  written 
notice  of  the  tumlehlng  of  the  material  to 
the  contractor  and  of  plaintiff's  claim  of 
lien  before  they  settled  with  the  contract- 
or. It  Is  alleged  that  said  defendants  are 
Indebted  to  plaintiff  in  the  balance  sued  for, 
and  it  Is  prayed  that  th^  be  required  to 
appear,  etc.  On  motion  of  counsel  for  the 
defendants,  the  New  Ebenernr  Associa- 
tion, as  such,  was  dismissed  as  u  party 
defendant,  andtheactlon  waedlsmlased  so 
far  only  as  It  wassoaKhttoeetabllsh  a  lien 
against  that  association,  and  this  ruling 
forms  the  first  exception.  The  plaintiff 
amended  by  giving  a  particular  descrip- 
tion of  the  land  on  which  the  college  was 
situated,  alleging  that  It  was  conveyed  by 
deed  executed  May  6, 1886,  by  P.  L.  Pea- 
cock and  James  E.  O'Berry  to  P.  L.  Pea- 
cock, W.  J.  Mullls,  Sam  Mayer,  T.  D. 
Walker,  and  Jacub  Maas,  as  trustees  for 
the  New  Ebeneser  Association,  recorded 
September  28, 1886.  It  Is  further  alleged 
that  the  deed,  not  being  recorded  at  the 
time  of  bringing  this  suit,  was  Inaccessi- 
ble to  plaintiff,  and  it  was  therefore  una- 
ble to  describe  the  premises  fully  in  their 
declaration,  as  well  as  to  get  the  names 
of  the  trustees  to  whom  the  deed  was 
made,  and  Judgment  Is  prayed  against 
the  persons  named  as  trustees  for  the  as- 
sodatlon,  and  as  holding  the  legal  title  to 
the  property,  setting  up  and  establishing 
plaintiff's  lien  thereon.  It  Is  also  alleged 
that  plaintiff  furnished  the  material  tor 
which  the  lien  Is  claimed  to  theeducational 
and  building  committees,  trustees,  and 
contractor;  that  It  was  accepted,  and 
used  by  them  in  the  college  and  In  the  Im- 
provement of  the  real  estate  on  which  the 


samewaserected ;  that  they  eontraetod  the 
debt  (or  the  material,  and  are  Indl vidoally 
and  personally  responsible  therefor,  and 

gromlsed  to  pay  the  same;  and  that  the 
ulldlng  of  the  college,  improving  the  real 
estate,  and  procuring  lumber  and  materist 
therefor,  was  the  common  purpose  fur 
which  the  comntittees,  trustees,  and  eon* 
tractor  were  appointed,  and  the  eontract 
or  employed.  This  amendment  was  al- 
lowed. A  further  amendment  was  otieni, 
alining  that  defendants  are  Indebted  to 
plaintiff  9437.98  principal,  besides  Interest 
from  January  UO,  1886,  (or  lumber  fur- 
nished as  per  account  attached  to  the  dec- 
laration, which  balance  defendants  re- 
fused to  pay,  and  plaintifl  thwefore  piays 
Judgment  against  them  (or  that  a|ini. 
Plaintiff  (umtshed  the  material  as  mate- 
rial-men to  said  defendantHfor bnllding  the 
college,  known  as  "The  New  Ebenes^  As- 
sociation Collie, "  in  Pnlaskl  county,  and 
(or  the  improvemmt  o(  the  real  estate  on 
which  the  same  was  erected,  and  the  lum- 
ber was  used  by  said  d^tondantn  for  said 
purpose,  and  O'Brien  was  the  contractor 
employed  bythem  to  build  thecolleKe. and 
the  defendants  named  composed  the  com- 
mittees of  theassoclatlon(orthepnrpoBeu[ 
bnllding  the  college,  superintending  its  erec- 
tion, and  furnishing  material  for  it.  This 
amendment  was  not  allowed,  and  to  thto 
ruling  anothw  exception  was  taken.  On 
motion  of  defendants  the  case  was  dis- 
missed on  the  grronnd  that  the  allegations 
in  the  petition  do  not  make  a  case  upon 
which  plaintiff  can  refover,  and  to  this 
ruling  the  third  and  last  exertion  is 
taken. 

J)e  Lacey  A  Bishop,  for  plaintiff  In  error. 
L.  C.  Ryaa,  A.  C.  PAte,  and  J.  H,  MMitia, 
tor  defendants  in  error. 

Blandford.  J.  The  petition  In  this 
CMC,  together  with  the  amtmdments  o(- 
erod  thereto,  made  oat  a  good  ease  in  eq- 
uity. Bu  as  to  authorise  the  plaintiff  In  er- 
ror to  recover  the  amount  sued  (or :  that 
Is  to  say,  the  court,  under  the  aUesatiun* 
In  the  petition,  would  have  been  anthur- 
lied  to  decree  that  the  college  bnlldlDC 
and  the  property  upon  which  It  stood 
were  liable  to  pay  the  d^t  of  the  plalntiO 
in  error,  and  that  the  plaintiff  In  error 
had  a  good  Hen  thereon  (or  the  value  of  tbe 
lumber  furnished  by  It  to  build  the  eoll«fe 
building.  It  Is  true  theNewEbmeaer  Asso- 
ciation nothing  Incorporated  eoold  notbe 
sued  at  law,  but  certain  persons  named  la 
the  declaration  as  trustees  for  this  aaaoela- 
tlon,  and  In  whom  the  title  to  tbe  iaod 
upon  which  the  building  stood  was  ^es^ 
ed  for  the  benefit  o(  tbe  association,  were 
parties,  made  so  by  amendment.  Nev 
parties  may  at  any  time  be  introdocifd  ia 
equity,  though  they  could  not  be  Intnv 
dnced  at  law,  and  the  plalntUf,  thuogfe  it 
entered  the  court  on  the  law  aide,  could, 
and  In  our  opinion  did,  by  Its  petltioB 
make  such  a  case  as  would  entitle  It  to  re- 
lief In  a  court  of  equity.  We  think,  there- 
fore, that  the  court  erred  In  rtfnslns  tb« 
amendment,  and  In  sustalnlns  tbe  dcmm^ 
rer  to  tbe  plalutU's  petitlan.  Jad|pBs( 
reversed. 
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UCDUfIRL  T.  MoIiEMDOIV. 

(Acprenw  Comt  €f  Omrrgta.  Jva»  »,  tno.) 

Jmnan  mr  DarAtmr-flrtTim  Amn— Cau.  or 
Docmr. 

It  it  no  gTDvnd  for  a  motion  to  set  aside  m 
Indgmeat  of  foreclosun  of  a  in<»tgaKe  enterod  for 
inut  of  a  plea  that  defendant*!  oonnsel  were 
(raittng  to  file  the  plea  when  the  oaae  was  called 
DD  the  motion  docket,  but  that  It  waa  called  ottt 
it  its  order,  and  they  did  not  hear  it,  whore  it  i* 
ibowa  that  there  waa  no  regular  call  of  the 
locket,  and  that  defendant'a  oounati  eonMiited  to 
Ihe  maimer  In  ^loh  tbe  casea  were  called. 

Error  from  superior  courtf  Laurens 
:ounty;  Rodebts,  Judge. 

Tho  offidal  report  referred  to  In  the 
3pinIon  Is  as  follows:  "On  Febmary  2, 
SSf,  npon  ttae  petition  u(  McLendon, 
;uurdlan,  a  rule  niai  for  the  foreclosure  of 
)  mortgage  waa  isflued  against  Mrs. 
hlcDanlelu.  On  November  9tS,  and  dor- 
ng  the  trial  term,  the  rule  was  made 
il>Kolute,  and  Judgment  lu  the  plaintiff's 
HTor  was  entered.  On  ttae  16tfa  of  the 
ame  month  defendant  filed  a  plea  to  the 
licet  that  she  gave  the  mortgage  for 
aoney  lent  her  liusband,  which  was  used 
Dd  expended  by  falm.  and  In  no  way  for 
er  benefit,  etc.  On  February  2, 1888,  she 
iDved  to  set  aGdde  the  Judgiuent  of  lore* 
[osnre  on  the  grounds  that  she  hadagood 
efense,  (as  stated  In  her  plea,)  and  would 
ave  set  It  up  had  sbehad  an  opportunity 
i>  do  so,  but  the  case  was  taken  up  out 
t  Its  order  before  the  motion  docket  waa 
illed,  on  which  doek«t  the  case  was 
laced;  that  her  attorney  was  In  the 
mrc-hooBe  with  her  plea,  ready  to  make 
jfense,  and  would  have  done  so  bad  he 
sard  the  case  called,  but  was  not  expect- 
g  it.  as  the  motion  docket  was  not  In 
s  order,  and  the  case  had  not  been 
lunded :  and  that  she  would  suffer  great 
fts  Rhould  the  Judgment  be  allowed  to 
and.  The  ptalutiff,  having  been  served 
Itb  this  motion,  answered  that  the  case 
as  called  by  the  Judge,  and  upon  Inves* 
;ation  It  was  ascertained  that  there 
as  no  plea  or  defense  of  any  kind  filed; 
at  she  could  not  set  up  that  she  was 
rurlty  for  her  husband,  because  the 
te  and  mortgage  were  signed  by  her  as 
Incipal,  and  her  husband  being  dead  she 
aid  not  alter  the  written  contract; 
at  Bhe  had  ample  time  to  file  her  de- 
se,  and  neither  plaintiff  nor  the  court 
IB  blamable  to  her  tor  the  taking  of  the 
Ifirment;  that  the  case  was  called  as  all 
ler  cases  were  called  at  that  term,  there 
nsnoregnlareall  ofthedockets.bnt  the 
lea,  or  a  majority  of  them,  being  called 
the  court  whether  In  thelrorder  or  not, 
1  If  parties  were  ready  the  case  would 
>ceed  to  trial;  and  that  defendant's 
orneys  were  present  consenting  to  such 
I  of  the  dockets,  making  the  same  legal 
I  valid.  After  hearing  the  motion  and 
ivrer,  each  of  which  was  swum  to,  and 
re  being  no  evidmce  submitted,  the 
rt  OTerraledthemotton.andthedefend- 

excepted." 

^Ider  A  Sanders  and  J.  E.  Hlgbtower, 
HArtiBon  A  Peeplea,  for  plaintiff  In  er- 
J.M.Stabbs  and  Meroot  ±  HaynaUt 
defndant  In  error. 


.  SiHUONS,  J.  The  facts  of  this  ease  wUI 
be  found  in  the  official  report.  Under 
thiiae  facts  the  Wal  Judge  did  not  err  In 
refusing  to  set  aside  the  Judgment  of  tore- 
closure.  While  the  docket  was  not  called 
regularly,  the  record  shows  that  counsel 
for  the  plaintiff  In  error  conaented  to  the 
manner  In  which  it  was  railed.  It  also 
shows  that  there  had  been  plenty  of  time 
before  the  call  of  this  casefortbedefendant 
to  have  filed  her  plea.  She  statee  that  her 
counsel  were  in  court,  and  had  her  plea  In 
their  posBeaslon,  waiting  for  thecase  to  be 
called.  Why  did  they  not  file  it?  Why 
did  they  wait  until  the  case  was  called  be- 
fore filing  it?  How  easy  It  would  have 
been  for  them  to  have  filed  the  plea,  or 
marked  tbelr  names  on  the  docket,  and 
thus  saved  all  this  expense  and  trouble. 
If  counsel  are  employed  to  make  defnise 
to  a  case  In  court  It  Is  their  duty  to  file 
their  ddense,  or,  at  least,  to  mark  thdr 
names  on  the  docket.  Instead  of  doing 
this,  if  they  wait  until  the  case  Is  called 
to  file  their  pleas,  and  the  ca«e  is  called, 
and  they  fall  to  hear  it,  and  Judgment  Is 
entered  by  the  court  for  want  of  a  proper 
pica,  they  have  no  one  to  blame  but  tbem- 
selvefi;  and  this  court  will  not  Interfere 
with  the  discretion  of  the  trial  Judge  when 
such  n^Ilgence  as  this  Is  shown,  and  he 
refuses  to  open  the  Judgment  on  account 
thereof.  There  Is  no  contention  that  the 
presence  of  client  as  well  as  of  counsel 
was  requisite  either  to  file  the  plea,  or  to 
try  the  case.  Judgment  affirmed. 


Orbrr  t.  Pate  et  al. 
{Supreme  Oowt  of  QeoTgia.   May  14,  1880.) 
IirrxBPsnjiTioH  or  Dbkd. 
Cnder  a  deed  by  which  a  father  givea  cer- 
tain land  to  Ids  daughter  and  to  her  cblldTen,  If 
Bhe  shonld  have  any,  providing  that  if  the  daugh- 
ter should  die  leaving  neither  ohiidren  nor  grand- 
children the  land  shonld  belong  to  and  be  divided 
among  grantor's  heirs,  the  daughtor  takes  a  fee 
subleot  to  be  divested  upon  her  dying  without 
child  or  graodohild. 

Error  from  superior  court,  Dooly  coun- 
ty; Fort,  Judge. 

Martin  Si  Smith  and  JIf.  T.  SodgB,  tor 
plaintiff  In  error.  A,  C.  Pate,  by  Sanlma 
A  PeepiMt  lor  defendants  In  error. 

Blahdford,  J.  This  was  an  action 
brought  by  the  defendants  in  error  against 
the  plaintiff  In  error  to  recover  some  mon- 
ey due  on  two  promissory  notes.  The 
plaintiff  lu  error  pleaded  an  equitable  plea, 
and  asked  that  the  contract  lietween  the 
parties  be  set  aside  and  annnlled.  Upon 
demurrer  this  plea  was  stricken.  As  an 
exhibit  to  the  plea,  was  set  forth  ^  deed, 
as  follows:  "Georgia,  Houston  county. 
This  Indenture,  made  the  4th  day  of  Janu- 
ary, 1861,  between  Hugh  Lawson,  of  the 
state  and  county  aforesaid,  of  the  one 
part,  and  Harriet  Thompson  Ferrell, 
daughter  of  the  said  Lawson,  of  the  other 

£art.  wltnesseth :  That  the  said  Hugh 
awBon,  for  and  in  consideration  of  the 
natural  love  and  affection  which  be  has 
and  bears  to  bis  said  daughter,  -Uie  said 
Harriet  Thompson  Ferrdl,  and  for  and  in 
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eoncdderatton  of  the  bdid  ot  five  dollars, 
cash  In  hand  paid,  the  receipt  whereof  Is 
hereby  acknowledged,  hath  given,  grant* 
ed,  and  conveyed,  and  by  these  presents 
doth _give.  grant,  and  conrey.  nnto  the 
said  Harriet  Thompson  Ferreil,  daughter 
as  aforesaid,  the  following  tractt  or  par- 
cels of  land,  [describing  them]  I,  Hngh 
Lawson,  giro  ante  my  said  duaghter, 
Harriet  Thompson  Ferrell,  and  her  child 
or  children,  should  she  be  the  mother  of 
any,  free  Irom  and  not  anbject  to  the  con- 
trol, debts,  contracts,  or  liabilities  of  any 
kind  whatever  of  her  present  husband,  or 
anyfatnre  hnsband  she  may  haTe;  and 
should  my  daughter,  Harriet  Thompson 
Ferrell,  depart  this  life  leaving  neither  chil- 
dren, grandchild,  nor  grandchildren,  then 
In  tbatcasethe  aboveand  foregoing  tracts 
or  parcels  of  land  shall  belong  to  and  be 
divided  among  my  heirs,  part  and  part 
alike. " 

The  plaintiff  in  error  failed  to  state  In 
his  plea,  or  to  set  forth  the  bond  for  titles 
under  which  he  held  the  land,  or  to  state 
what  kind  of  conveyance  to  the  same  he 
was  entitled  to  by  virtue  of  said  bond  for 
titles.  We  think  this  deed,  at  the  time  It 
was  executed,  was  an  attempt  of  the 
grontor  to  limit  a  fee  upon  a  fee,  which, 
under  the  laws  of  this  state  at  that  time, 
could  not  be  done  by  deed.  Section  2248 
ot  our  Code,  which  Is  taken  from  the  act 
of  1821,  (Cobb,  Dig.  169.)  declares  that 
"the  word  'heirs,'  or  Its  etinlvalent,  Is  not 
necessary  to  create  an  absolute  estate, 
but  every  conveyance,  properly  executed, 
shall  be  construed  to  convey  the  fee,  un- 
less a  less  estate  Is  mentioned  and  limited 
Id  such  conveyance."  Under  the  law  of 
this  state  at  the  time  this  deed  was  made 
it  bad  been  expressly  decided  by  this 
court,  In  the  case  of  Cook  v.  Walker,  16  Ga. 
457,  that  "whenever  an  estate  Is  given  in 
Georgia,  either  by  deed  or  will,  to  a  per- 
son generally  or  indefinitely,  with  the  un- 
limited power  of  disposition  annexed,  It 
invariably  vests  the  absolute  fee  In  the 
tint  taker,  and  neither  a  remainder  nor 
an  executory  devise  can  be  limited  over 
upon  such  an  estate.  **  But  since  the  adop- 
tion ot  our  Code  (section  2247)  It  is  provided 
that"  an  absolute  estate  maybe  created  to 
commence  In  future,  and  the  Tee  be  in  abey- 
ance without  detriment  to  the  rlgbtn  of 
subsequent  remainders.  A  fee  may  be  lim- 
ited upon  a  fee,  either  by  deed  or  will, 
where  the  plain  Intmitlon  of  the  grantor 
or  testator  requires  It,  and  no  other  mle 
of  law  Is  violated  thereby."  But  treating 
deeds  and  wills  an  on  the  same  footing  be- 
fore as  well  as  since  the  Code,  Mrs.  Ferrell, 
under  this  deed  from  her  father,  took  a 
base  or  qualified  fee,  as  was  decided  by 
this  court  In  an  almost  similar  case,  Mat- 
thews V.  Hudson,  81  Ga.  120,  7  8.  E.  Bep. 
286.  See  that  case,  and  the  authorities 
there  cited.  She,  having  nu  child  or  chil- 
dren at  the  time,  took  a  fee  subject  to  he 
divested  upon  her  dying  without  child  or 
children,  or  grand-child  or  children.  At  all 
events  we  think  the  plea  filed  by  the  plain- 
tiff in  error  in  the  court  below,  without 
more,  did  not  constitute  a  good  defense  tu 
the  action  brought  against  falm.  The 
[udgment  Is  affirmed. 


KlLOBKABC  T.  JOHIfSOir. 

iffuprem  Cavrt  nf  Oeorffta.  Jime  %  1800^) 

UsintT— lisx  Voai— FuuBne. 

1.  A  note  was  exeeated  In  Geofgis  bv  a  resi- 
dent of  tbBt  atata,  and  secured  on  lancl  aitoBta 
therein,  in  oonslderatlon  of  a  loan  by  the  agect 
of  a  reaidoit  ct  Mawiaohnsetta,  where  the  note 
wa*  mad©  payable.  The  agent  retained  ont  of  tb« 
sum  foe  whloh  the  note  was  given  an  aznoont  of 
interest  which  was  naurioua  under  the  laws  of 
Georsia.  Held  that,  thoujrh,  aa  a  general  mle, 
the  interest  which  a  contract  ahonid  bear  is  gov- 
erned by  the  law  of  the  place  where  it  is  to  be 

formed,  the  note  would  not  be  enforced  in 
la  to  the  extent  of  the  uaury.  Following 
1  v.  Johnson,  10  B.  E.  Bap.  1092. 

2.  In  an  action  on  such  note  It  Is  error  ta 
strllce  out  a  plea  that  the  note  was  made  pi^able 
in  M aasach u setta  merely  for  the  pnrpoee  of  end- 
ing the  laws  of  OeoiglSi  aa  it  ia  a  qpaation  Sat 
the  luiy  whether  it  was  so  made. 

8.  But  there  Is  noerror  in  striking  oat  a  plea 
that  the  amounts  sued  for  are  not  due  wiiere  toen 
is  an  agreement  that  the  whole  amount  of  the 
note  should  become  dne  and  payable  on  defend- 
ant's failure  to  pay  any  part  when  dna 

Error  from  superior  court,  Schley  coun- 
ty;  Fort,  Judge. 

W.  H.  McCrory  and  E.  A.  Hawklas,  for 
plaintiff  In  error.  B.  JP.  Holtia,  for  defend- 
ant in  error. 

SncMONB,  J.  The  pleadings  and  facts  ia 
this  case  are  substantially  the  aame  as  in 
the  case  ot  Martin  v.  Johnson.  10  8.  E. 
Rep.  1092.  Here,  as  t^ere.  the  note  was 
made  In  this  state,  to  be  paid  In  Massa- 
chusetts, with  a  deed  to  land  to  secure 
the  payment  thereof.  Here,  as  there,  the 
pleas  alleged  usury  arising  from  a  like 
transaction,  in  thattheamonnt  borrowed 
and  for  which  thenotewasglven  wasfSOO, 
whenonlyf23l  was  delivered  by  theleoder 
and  received  by  the  borrower,  the  latter 
thusglvlnghlsnoteforfSd  morethan  he  re- 
ceived. The  plea  shows,  therefore,  that 
969  of  the  principal  of  the  note  was  takoi 
out  of  the  principal  at  the  time  the  con- 
tract was  made  In  this  state.  In  the  case 
of  Martin  v.  Johnson,  enpra,  upon  sub- 
stantially the  same  state  of  faeta,  we  held 
that  the  court  erred  In  striking  the  pleas, 
and  wethink  thatdeclslon  covers  the  facts 
In  this  case  Of  course  we  do  not  pretend 
to  pass  upon  the  tmth  of  the  aUegatlonR 
In  the  pleas,  but  merely  to  decide  that  if 
they  are  true  the  note  was  nsurions,  and 
the  usury  reserved  at  the  time  the  con- 
tract was  made  In  this  state  conld  not  be 
recovered  here.  If  It  should  .turn  ont  up- 
on the  trial  that  Kllcreasc  paid  the  969  to 
his  agent  to  procure  the  loan,  as  was 
done  In  the  case  of  Merck  v.  American 
Freehold,  etc.,  Co.,  79  Ga.  213.  7  S.  E.  Rep. 
265:  Hughes  V.  Griswold,  R2  Ga.  299,  9  S. 
E.  Rep.  1092;  and  Riley  v.  Olin,  82  Ga. 
9  S.  E.  Bep.  1095,  It  was  not  naary,  and 
tlie  plalntifl  would  be  entitled  to  recover 
the  same. 

2.  The  court  also  struck  the  plea  that 
the  making  of  the  note  payable  In  Maasa- 
chusetts  was  a  mere  device  to  evade  the 
laws  of  Georgia.  In  this  we  think  the 
court  erred.  That  was  a  question  for  the 
Jnry. 

8.  The  d^enJant  also  pleaded  that  the 
amounts  sued  for  were  not  doe,  and  no 
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Jndgment  conid  be  taken  for  tbem,  not- 
wltluitaudln);  tbe  aereement  that  the 
whole  should  become  dne  and  payable  up- 
on the  de<eodant'a  fallnre  to  pay  any  part 
thereof  when  due.  There  was  no  arror  In 
•triUns  this  plea.  Judgment  lerened. 


Babwiok     Kka  et  al. 
(Supnane  Court  of  Qeorgity.  June  2,  1890.) 
Aunoxnr  ow  Faetnsb— PiuDnia— ETXDairci. 

The  Mtioa  belnff  ^Jfoa.  ft  promiwory  note  at  ft 
partaflnUp,  and  noqoestloa  Miner  raised  l^plee 
or  evidence  as  to  the  anthorlty  of  tiie  active  part- 
ner to  execute  the  note  or  nuke  any  other  ocattraot 
iDTolved  in  the  CBafaorany,  it  wai  error  to  In- 
atroot  the  Jury  that  laok  ox  aatfaority  might  be 
abown  nndev  toe  pleft  of  the  general  lame. 
{SyUabuf  by  the  Court) 

Error  from  anpolor  court,  lAurene 
eoun^;  Bobbbtb,  Jndse. 

Omleir,  J'Wtfer  A  fltonden.  by  BMrHaoo  A 
JPe«iiM.forplalDtltt  in  error.  J.M.Stabba 
ana  T.  L,  Griaer,  for  defradcuihi  In  error. 

Blecklbt,  G.  J.  The  action  being  upon 
»  promissory  note,  a  partuwabip  con- 
tract, signed  "  Wbsuet  Kka.  &  Ck>.,  pr.  W, 
K.,**  the  court  charged  the  Jury  "that  un- 
der the  plea  of  general  taene  defendante 
could  show  that  aald  Weel^  Kea  had  no 
anthority  to  make  said  contract."  The 
contract  referred  to  in  this  inaCructlon 
mnst  be  the  note  itself,,  or  the  contract 
which  furuished  the  coDsideration  for  the 
note.  The  evidence  ehows  withoat  any 
conflict  that  all  the  members  of  the  firm 
were  present  when  the  note  was  executed, 
and  there  is  no  sm^^tlon  anywhere  In 
the  evidence  tbat  any  ol  them  were  not 
tally  cognisant  of  the  conHlderation  for 
which  the  note  was  given.  Unless  some- 
tblDg  to  the  contrary  appeared,  it  should 
be  taken  that  all  the  partaers,  as  all  were 
present,  assented  to  any  contract  or  con- 
tracts Involved  In  the  traneaction.  Noth- 
ing to  the  contrary  is  signified  by  any 

Slea.  or  by  any  part  of  the  evidence, 
one  of  the  fwldence  raises  any  question 
whatever  upon  the  authority  of  Wesley 
Kea  to  make  a  contract,  or  to  do  cmy 
other  act.in  behalf  of  the  firm.  It  Ismanl- 
test,  therefore,  that  the  charge  Just  rec-lted 
was  based  upon  an  hypothetical  case,  and 
not  on  the  real  case  which  the  Jury  bad  to 
try,  and  it  may  hare  doneharm ;  for,  tak- 
ing all  the  evidence  together  as  It  comes 
to  us,  we  are  strongly  inclined  to  the  opin- 
ion that  the  verdict,  tested  by  the  facts 
and  the  law  applicable  to  them,  was  In- 
correct. We  need  not  say  positively  that 
it  was  so,  because  this  erroneous  instruc- 
tion, in  a  doubtful  case,  would  be  cause 
for  a  new  trial,  and  we  direct  a  new  tzlal 
aecordlafl^y.  Judgment  rerersed. 


BocnracBN  Kzp.  Co.  Skipprb. 
(SupmM  Court     Georgia.  June  3,  1890.) 
SnvMa  or  Pboom  oir  Bosnrass  OonrounoH— 

JODOIOKT— LOOAI.  AOBKT. 

1.  It  la  onlywhere  the  president  of  an  express 
oompany  resides  in  this  state  Qiat  serrlce  of  pro- 
cess la  reonlred  to  be  made  iqion  him  ty  t3a» 
Code,  I  SuS.  Fosthig  his  name  in  eaoh  oflhM 
wbve  the  ooavany  traaaaolB  bnalBesa  la  CC  no 


milesa  he  resides  here,  whattMr  his  oflos 
be  in  the  state  or  not  ' 

9.  After  lodgment  againat  the  oompany  apoa 
ft  snmiQons  ox  gumlslmimit  served  upon  the  looai 
teont  alone,  the  serrloewiU  beheld  suffloieot  VDf 
tn  the  Judgment  Is  set  satde,  unless  it  al&nna- 
tively  appeara  that  the  president  reeided  In  this 
state  St  me  time  of  such  scrrioe. 
(,I9\/Udbm  try  the  Cotart.) 

Error  from  auperlorcourt,  Pulaski  coun- 
ty; SoBBRTS,  Jndge. 

De  Lacy  A  BJabop,  for  plaintiff  la  error. 
Duncaa  A  Miller  and  W,  L*  Uriee,  for  da- 
fflQdant  in  error. 

Blecklbt,  G.  J.  1.  It  does  not  appear, 
either  In  the  original  affidavit  of  UlegallQr 
or  from  the  proposed  amendment,  that 
the  president  of  this  express  company  Ih, 
or  ever  was,  a  resident  of  this  state.  Sec- 
tion 3412  of  the  Gode  provides  that  "  when 
the  chief  officer  of  any  express  company 
Bhall  reside  In  this  state  It  shall  be  the  duty 
of  soch  company  to  post  In  a  public  and 
conspicuous  place,  at  each  office  where  It 
transacts  business,  the  name  of  Its  presi- 
dent, or  other  chief  officer,  on  whom  serv- 
ice can  be  effected  tn  this  state:  otber^ 
wise,  service  made,  as  provided  for  in  the 
preceding  section,  shall  be  deemed  suffi- 
cient and  proper  service. "  The  preceding 
section  provides  for  service  by  leaving  the 

Erocess  at  any  office  of  the  company,  or 
y  serving  the  same  upon  any  agent 
thereof.  To  render  it  necessary  to  serve 
the  president  In  addition  to  the  local 
agent  the  president  must  reside  in  this 
state;  tbat  Is,  hie  personal  residence  must 
be  here.  In  contemplation  of  law  the 
principal  office  of  every  domestic  corpo- 
ration la  in  this  state.  The  official  resi- 
dence of  the  prasldent  or  otiwr  chlsl  ofDeer 
is  here,  but  his  personal  reddence  may  be 
elsewhere,  and  the  statute  looks  to  the 
latter  alone  as  a  condition  for  requiring 
service  upon  blm.  Dnless,  therefore,  he 
has  such  reeldence  within  this  state  the 
posting  of  his  name  at  the  various  offices 
of  the  companyis  dehorn  the  scheme  of  the 
statute,  and  such  posting  will  have  no 
effect  upon  the  requisites  of  due  and  com- 
plete service.  It  follows  that  any  all^a- 
tlon  in  this  affidavit  of  ill^ollty  to  the 
effect  tbat  the  principal  office  of  the  com- 
pany, or  principal  office  of  the  president.  Is 
or  was  atAogusta  has  no  relevancy, there 
being  no  allegation  that  the  president  re- 
sides or  ever  resided  there.  The  r^eetlon 
of  the  proposed  amendment  to  tiie  affida- 
vit, even  1!  otherwise  erroneous, was  Justin 
liable  upon  the  ground  that  had  it  been  re- 
ceived the  affidavit  would  atlll  have  been 
fatally  defective.  And,  as  there  waa  no 
offer  to  amend  by  alleging  that  the  presi- 
dent reeided  In  this  state,  the  court  was 
warranted  In  dismlralngtbeillegallty.teB^ 
ing  its  snfflelency  by  tbs  law  of  service  ot 
express  companies  tn  ordinary  cases. 

2,  Trying  the  qnestlon  now  by  the  law 
specialty  applicable  to  the  service  ot  gar* 
nishments  on  corporations,  tbat  law  Is 
that  the  service  must  be  personal,  and,  as 
a  general  rule,  mnst  be  upon  the  presi- 
dent, (C3ark  V.  Chapman,  46  Qa.  486; 
Steiner  v.  Railroad  Co.,  60  Oa.  562;)  but 
this  rule  applies,  of  course,  only  when  the 
presldmt  resides  In  the  state,  and  thus. 


Digitized  by 


(ioogle 


872 


BOVTBZASTEBS  BBFDBTSB,  Vol.  11. 


with  domestic  express  cottipanlw,  the 
method  of  serrtce  Id  garntsbment  cases  Is 
sabsteuiUally  the  same  as  In  ordinary 
cases.  Inasmuch  as  it  Is  not  alleeed  that 
the  president  of  this  company  resided  In 
the  state  at  the  time  the  gamlshmentwas 
served,  service  apon  the  local  asent  at 
Hawkinavllle  should  be  rexarded  as  prima 
fkcie  safflclent.  The  superior  court  In  ren- 
dertDfjf  judgment  against  the  company, 
based  on  that  nervloe.  adjudicated,  in  an 
Incidental  way.  at  least,  its  sufficiency: 
and  that  adjudication  shonld  be  held 
correct  until  It  Is  changed  or  set  aside  Id 
some  regular  manner.  Judgment  affirmed. 


Fr.wrcnsR  t.Statb. 
(fiwpremt  Court  ef  Otorgta.  July  T,  1880:) 
Aaaov— Faildu  to  bwrauor  ab  to  Aubi— Kvr 

On  sn  indiotment  far  araoQ  where  the  eri- 
denee  )■  mainly  oiroonutantial,  and  tbere  U  tes- 
tlmoiiy  tendlns  to  show  that  st  the  time  of  the 
boming  deEBnoant  was  three-quartera  of  a  mile 
distant,  and  asleep,  the  failure  of  the  ooort  to 
Inatmct  cm  ibo  Issoe  of  thealtMIsaRortorirtiioh 
a  new  trial  will  be  granted. 

Error  from  superior  court,  Snmterconn- 

ty;  FoBT.  Judge. 

C.  W.  Baas  and  L.  J.  BJaloek,  for  plain- 
tiff In  error.  C.  Jt.  Badaoa,  Sol.  Oen..  by 
JlnrrtaoD  A  Peeplee,  and  C.  Anderson, 
Atty.  Gen.,  for  defendant  in  error. 

Blandvobd,  J.  This  was  an  Indlct- 
mmt  for  arson.  TheplalntUf  in  error  was 
convicted,  and  moved  the  court  for  a  new 
trial.  The  main  assignment  of  error  In 
this  case  Is  that  the  court  failed  or  refoBed 
to  chaifce  the  Jury  upon  the  question  of 
the  Issue  raised  by  the  plaintiff  In  error  of 
MlIbL  The  evidence  In  the  case  is  mainly 
drcamstantlal,  although  there  appear 
some  admlasl<Mis  or  confessions  made  by 
the  plaintiff  In  error.  The  testimony 
which  he  adduced  on  the  trial  of  the  case 
tended  to  show  that  at  the  time  the  house 
is  alleged  to  have  been  feloniously  burned, 
he  was  some  thre^-fourths  of  a  mile  dlfr- 
tant,  asleep.  Whether  this  testimony  was 
true  or  not  we  cannot  say;  but  we  do 
think  It  presented  an  Issue  as  to  whether 
the  plaintiff  In  error  was  presoit  at  the 
time  the  crime  was  committed.  He  was 
indicted  as  one  of  the  principal  otfendera. 
We  think  this  theory  of  the  vase  should 
ha  ve  been  presented  by  the  court  to  the 
Jury.  Indeed,  the  learned  Judge  who  tried 
the  case  says  he  overlooked  this  defense 
■of  the  accused,  and  If  It  had  been  suggrat- 
ed  to  him  he  would  certainly  have  given  It 
In  charge  to  the  Jury.  We  think  this  was 
a  mistake  by  tbecourt,and  also  a  mistake 
OD  the  part  of  counsel  for  the  accused  in 
not  calling  the  attention  of  1  he  court  to 
this  Issue.  The  charge  of  the  ctmrt  upon 
other  points  In  the  case  mainly  are  fair 
and  Impartial,  and  the  rights  of  the  ac- 
cused seem  to  have  been  properly  guarded 
by  the  court.  Tet,  this  being  a  very  close 
ease  upon  the  facts,  we  think,  under  the 
^rcamstances,  the  ends  of  Justice  require 
another  trial.  It  may  be  that  the  plaln- 
tllt  In  uTor  has  more  to  risk  than  the  state 
In  asking  for  this  new  trial;  bat  we 


tblnk*  under  the  facts.  It  was  bis  priv. 
liege  so  to-do.  So  we  feel  oarselvee  con- 
strained to  grant  a  new  trial  in  this  case. 
Judgment  reversed. 


HioBTOwBB  T.  Jones  €t  ai, 
(Supnmt  Court  ef  Omrgku  July  T,  UBB.) 

HrOBWATS— Al—aiTKMi— PlWAOTS. 

Where  the  ^rooeedinga  of  the  ordinsnr  in 
changing  and  laying  oat  aroad  oonAm  in  all  r»- 
speota  to  the  reqolremcttts  at  the  law,  the  only 
remedy  of  persons  injimd  thereby  ia  to  have 
their  damages  assessed  by  a  Jury,  as  provided  bv 
Code  Oa.  (  687;  and,  mider  aeotian  MA,  it  the 
damaoee  assessed  "tranaoend  the  ntility  of  the 
road,"  the  ordinary  **maj  revoke  the  road  alio- 
'  r,»orBoaUaritaatoavoidthelaBdln«Hs- 


Error  from  superior  conrtfljaurena coun- 
ty ;  Roberts,  Judge. 

J.  M.  Stubba  and  J.  E,  Hiff^tovrer,  by 
Harrison  A  Peeples,  for  plaintiff  in  error. 

Pate  A  Jordan,  T.  L.  Grtaer,  B.  A* 
Stanley,  and  Daly,  FWdar  A  Santfen*  for 
def^dants  in  error. 

SofMONB,  J.  We  have  twice  carefully 
read  the  record  in  this  case,  and  find  that 
the  action  of  the  ordinary  In  proceeding 
to  change  and  lay  out  the  road  mnntloned 
In  the  record  was  In  every  particular  In  ac- 
cordance with  the  requirements  of  the 
Code,  and  that  the  demurrers  and  pleas 
filed  before  him  wereln8nfficlent,and  show 
no  legal  grounds  to  prevent  the  road  from 
being  changed  and  laid  out  as  described  in 
the  petition  for  the  same,  and  In  the  re- 
port of  the  road  commlsduners.  The  or^ 
dinary  was  ther^ore  light  in  overmltaig 
the  same,  and  the  Judge  of  the  superior 
court  was  tight  In  sustaining  the  mllngf 
of  the  ordinary,  and  In  overruling  the  oer- 
tiorarl.  If  the  plaintiff  In  error  will  be 
damaged  by  the  appropriation  or  Injury 
of  his  properly  in  laying  oat  and  con- 
structing this  road,  the  Gode  (secticm  €37) 
points  out  bis  remedy  to  bare  his  damages 
asscHsed  by  a  Jury,  and  it  appears  from 
the  record  In  this  case  that  the  ordinary 
had  Issued  his  order  to  the  sheriff  to  sum- 
mon a  Jury  for  the  purpose  ot  nonooslng 
his  damages.  It  may  turn  oat  that  upon 
the  trial  before  the  Jury  they  may  give 
such  amount  of  damages  as  will  "trans- 
cend the  utility  of  such  road,"  and  the 
ordinary  '*may  revoke  ttie  road  altogeth- 
er, or  order  the  same  altered  so  as  to 
avoid  the  land  so  damaged,  or  make  the 
owner  an  offer  of  such  compensation  as 
they  may  think  just. "  Code,  9  648.  Judg- 
ment affirmed. 

Patbbboh  t.  Csntbal  B.  a  B.  Co. 
iSuprwms  Court  of  Georgia.  JnlyT,  UOa) 
Cabeisbs— IffjuaiBs  to  FAsaxirexBs—FLaAiuK^ 

CONTRIBUTOHT  NKOLZOBIfCK. 

In  am  action  against  a  nilnad  oompaw 

for  personal  injuries,  the  deolarati(»  aUegea 
that  plaintiff,  a  passengor,  went  nptm  the  ^t- 
Ibnn  of  the  oar  as  the  tniin  waa  nevlag  tlie  sta- 
tion at  his  destination  and  mnning  at  a  low  rata 
of  speed,  and  intended  to  alight  at  a  street  oroas- 
ing  before  the  statlm  waa  reaciied,  aa  it  was 
oast<Hnar7  and  proper  far  pasaengera  to  do;  that, 
aa  he  waa  about  to  ali^t,  the  enginear  nenlgant- 
ly  and  wlthoat  warning  pot  on.  great  flasdo  at 
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■teamb^wUdi  ajsrfc  wm  impsrted  to  thetr^a^ 
throwing  plaintiff  to  the  ground;  and  that  the 
]ark  was  partly  doe  to  Oko  fact  that  the  paweoger- 
car  in  which  he  was  had  been  neffUgently  at- 
tMhad  to  a  freight  train  intteBd  of  a  regular 
pawangT-tmin.  BM,  that  tha  declaration 
■bowed  tha  injtiriet  to  hare  been  tha  remit  of 
pUintiiE's  own  negUgenoe,  and  a  demurrer  there- 
to wai  pn^erly  euatained. 

Error  from  saperior  court.  Burke  coun- 
ty; RoNBTt  Judge. 

Tbe  official  report  Is  as  follows :  Action 
by  Paterson  against  the  railroad  com- 
pany  lor  damages,  his  declaratioD  alleg- 
ingt  In  brief,  as  follows :  On  the  night  ol 
May  4, 1889,  plaintiff  secured  ol  defendant 
passage  over  its  railroad  from  Augusta 
to  Waynesboro,  paying  ther^ular  charg- 
es therefor.  After  the  car  provided  tor 
his  conveyance,  and  into  which  be  en- 
tered, bad  itit  the  passenger  depot  at  Au- 
icusta,  the  defendant,  while  yet  in  that 
city,  attached  said  paasenger-car  to  a 
large  number  of  freight  or  box  cars*  and 
then,  the  train  being  made  up,  started  on 
the  down  trip.  Owmg  to  the  l«igth  and 
weight  of  the  train,  and  Insufficient  steam 
power  fur  rapid  transit,  the  trip  wns  slow 
and  tedious.  When  uearing  Waynesboro, 
and  within  two  hundred  or  three  hundred 
yards  of  the  depot  there,  tbe  station  was 
called  in  Uie  nsoal  way ;  whereupon  plain- 
tiff, being  without  baggage,  and  knowing 
that  the  train  would  cross  Wbitaker  street 
before  It  reached  the  depot,  upon  wtjich 
Bti-eet  plaintiff  resided,  went  ont  upon  the 
platform  of  the  car,  with  tbe  purpose  of 
allgbtlng  at  the  Whltaker-Street  crossing. 
Tlie  train  warn  then  moving  slowly  and  at 
a  anlform  rate  of  speed,  so  that  there  was 
absolately  nothing  In  his  Hitnation  to  sng- 
geet  danger  to  even  the  most  cautious. 
Aft  be  anticipated,  the  speed  of  the  train 
gradually  decreased  as  It  neared  the  cross- 
ing, which  was  within  the  corporate  lim- 
its of  Waynesboro,  and  within  about  one 
hundred  yards  of  tbe  depot,  where  defends 
unt's  trains  are  accastomed  to  stop  to  de- 
posit and  receive  passengers  and  freight, 
and  where  It  did  stop  on  the  night  in 
question.  Tbe  plaintiff  could  see  that  the 
place  where  he  Intended  to  leave  the  car 
was  clear  of  obstructions,  aq,d  he  stood 
upon  the  steps  of  the  platform  prepara- 
tory to  atep  off  when  the  crossing  should 
be  reached.  He  knew,  and  defendant's 
agents  and  serrants  on  tbe  train  mnst 
have  kncwn.  that  by  reason  of  the  low 
rate  of  speed  required  of  them  when  near- 
inff  a  depot  or  public  street  crossing,  es- 
pecially within  tbe  corporate  limits  of  a 
city,  it  was  customaryfor  people  to  stand 
upon  tbe  platforms  preparatory  to  leav- 
ing tbe  trains;  and  they  knew,  or  should 
bare  known,  that  It  was  not  unusual, 
wta«i  a  train  was  passing  through  cl'Ues, 
tor  passengers  to  get  on  and  off  at  the 
street  crossings ;  and  plaintiff  had  no  rea- 
son to  apprehend  that  they  would,  under 
snch  elrcumstancea,  ne^^llgently  imperil 
tbe  safety  of  pasBengers.  But  while  he 
was  so  standing  upon  the  steps  of  tbe 
platform,  In  the  use  of  all  proper  precau- 
tion, and  as  the  rear  end  of  tbe  car  on 
which  be  was  standing  reached  the  cross- 
ing, tbe  engineer,  or  other  servant  of  de- 
fendMit.  or  other  person  unknown  to 


plaintiff  In  charge  of  or  nptni  the  engine, 
needlessly,  unskllllnlly,  and  n^llgently 
put  on  a  great  force  of  steam,  and  the 
train  was  jerked  forward  suddenly,  and 
without  warning,  whereby  plaintiff  was 
thrown  from  Us  balance,  and  the  right 
ride  of  his  head  and  face  came  In  violent 
contact  with  the  Iron  railing  to  the  steps 
on  platform  or  other  parts  of  the  car, 
bruising  and  wounding  the  same,  and  he 
wasstunned  and  ijirownupontheground, 
wounding  and  bruising  him  upon  the 
right  shoulder,  and  the  wbeela  of  one  ol 
the  cars  ran  over  his  right  hand  and  axm, 
mangling  it  sotbatamputatlon  above  the 
elbow  was  neceesair  on  the  toUuwlng  day. 
In  another  count  he  alleges  that  when 
he  went  npon  tbe  platform  of  the  coach 
the  train  was  moving  at  a  low  rate  of 
speed,  and  was  sttU  decreasing  In  speed  as 
it  neared  the  crossing;  tbat  it  wasnotnn- 
nsnal  for  passangers  to  quit  platfonna  nn* 
der  snch  drenmstajices  at  street  crossings 
In  cities,  and  he  had  no  reason  to  antici- 
pate that  defSndant's  servants,  at  such  a 
time  and  place,  would  be  guilty  ol  gnMs 
nwUgence,  unskillful  management  of  the 
train,  and  disregard  for  the  safety  of  pa^ 
sengem,  but  when  the  rear  end  of  the  car 
had  reached  the  crossing,  and  he  was, 
without  fault  or  n^Ugence,  in  the  act  or 
about  to  leave  the  car,  but  before  be  had 
done  so.  the  train,  by  the  negligence  and 
unskillful  management  of  d^endant's  en- 
gineer or  other  person  on  Its  engine  which 
was  drawing  the  train,  was  suddenly 
Jerked  forward  without  warning,  and 
plaintiff  was  thrown  from  the  steps  tIo- 
lently  to  tbe  ground,  Injuring  him  as  above 
set  forth ;  and  that  this  Jerking  forward, 
together  with  other  acts  of  ne^tgenco  on 
part  of  defendant  hereafter  set  forth,  was 
the  sole  cause  of  bis  lujuriea.  He  could 
nnt  have  avoided  the  consequences  of  de- 
fendant's negligence;  the  situation  occu- 
pied by  him  upon  the  platform  and  the 
steps  was  not,  under  the  circumstances, 
a  perilous  one,  or  suggestive  of  danger  to 
his  person;  and.but  forthe  negllgenceand 
uDBklllfuiness  of  defendant,  he  would  not 
have  received  thelnjurles.  Thefallnreof  de- 
fendant to  provide  properaccommodatlon 
and  facilities  for  conveying  passengers 
over  Its  railroad  was  an  act  of  negligence 
which  probably  contributed  to  his  injuries; 
for  if.instead  of  the  train  so  made  up  with 
tbe  passenger-coach  attached  to  a  freight- 
train  of  box-cars  of  great  weight,  the 
defendant  had  made  np  a  passenger-train 
of  cars  each  as  are  nsnaUy  connected  with  a 
train  of  that  character,  with  the  custom- 
ary improvements  and  appliances  for  con- 
trolling tbe  same,  as  It  was  Its  duty  to  do 
under  the  law,  having  exacted  of  plaintiff 
full  fare  for  such  service,  then  snch  a  train 
would  have  been  more  manageable. 
Slacks  in  the  couplings  would  have  been 
impossible.  The  steam  powerwonld  have 
been  safHctent  to  maintain  a  uniform  rate 
of  speed,  and  the  Jerk,  wblcb  was  the  Im- 
mediate cause  of  plalntin's  injury,  would 
not  have  occurred,  evon  with  the  unsklil- 
ful  engineering.  By  reason  of  defendant's 
negligence  in  falling  to  provide  accommo- 
dation and  facilities  for  passenger  travel. 
and  of  the  negligence  and  nnskulful  man- 
agement of  Its  engineer,  servants,  or  otbei 
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person B  on  the  ei^tn«;  In  tbe  running  of 
the  can,  plalntin  bas  been  damaged  926,- 
900.  tor  wnlch  be  brings  BUlt.  Tbe  action 
was  dlsmlBsed  on  demarrer  on  the  foUow- 
taKgronnds:  (1)  The  declaration  la  not 
■nfflclent  In  law.  f2)  It  sets  tortb  no 
cause  of  action  against  delMidant.  (S)  It 
does  not  show  that  defendant's  agents  or 
serrantB  failed  to  ezerclee  extraordinary 
care  and  diligence  In  tbe  premlsee.  (4)  It 
shows  that  plaintiff's  Injary  was  caaaed 
by  hlB  own  negligence.  (6)  It  sbows  tbat« 
If  there  was  any  negligence  on  part  of  de- 
fendant, plaintiff  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  conBe< 
qnences  thereof.  (6)  And  It  shows  that 
he  was  guilty  of  such  negligence  as  will 
necessarily  defeat  his  right  to  recover. 
The  plaintiff  excepted. 

P.  P.  Jobaatoa  and  Twigg/t  A  Verdery, 
for  plaintiff  In  error.  J.  J.  Jones  &  Sons 
ana  Lawton  A  Caanlagbtuut  tor  defend- 
ant In  error, 

BUNoroBD,  J.  The  plalDtltf  In  error 
brought  bis  action  against  the  defendant 
In  error,  and  upon  demurrer  to  the  decla- 
ration. Theconrt  sustained  thedemurrer, 
whereupon  the  plalndtf,  Paterson,  ex- 
cepted, and  says  this  was  error.  The  In- 
jury compl^ned  of  by  the  plaintiff  In  error 
was  caused  by  his  own  fault  or  negll- 
gence,  and  not  by  the  fault  or  n^Hgence 
of  the  company.  Ho  we  think  the  court 
committed  no  error  In  sustaining  the  d&> 
mnrrer  in  this  caae.  Judgment  affirmed. 


SbotB  t.  Cbattanoooa  R.  &  C.  H.  Co. 

{Supreme  Cotirt  of  Georgia.   July  7,  1890.) 

Error  from  superior  court,  Floyd  coun- 
ty; Maddox,  Judge. 

TbiB  was  an  action  against  the  Chatta- 
nooga, Home  ft  Columbus  fiallroad  Com- 
pany, which  owned  a  railroad,  and  the 
Home  ft  CarrolltoQ  CoDstructiun  Com- 
pany, which  was  operating  tbe  road,  for 
the  death  of  plaintiff's  husband,  who  was 
a  brakemau  in  the  employ  of  tbe  construc- 
tion company.  The  action  was  dismissed 
as  to  tbe  construction  company,  and 
there  was  a  verdict  agcUnst  the  railroad 
company,  on  conflicting  evidence,  as  to 
Its  negligence,  and  tbe  contributory  neg- 
ligence oT  deceased.  The  motion  for  a  new 
trial  was  granted,  and  plaintiff  appeals. 

Deau  &  Smith  and  J.  J.  Nortbcat,  for 
plaintiff  in  error.  Dabney  A  FoucbA^  for 
defendant  in  error.  . 

Blegklkt,  C.  J.  There  was  no  error  In 

f ranting  a  first  new  trial  In  Uils  case, 
be  court  was  well  warranted  inso  doing. 
Judgment  affirmed. 


Nixon  v.  State. 
(St^ireme  Court  <tf  OeorgUh.  Uaiy  7,  1890.) 
CanmrAL  Law— CrarrnnTAHaa— Gbouhss. 
On  an  imUotmeat  for  the  unlawful  Bsle  of 
intonoatlng  liquors,  it  is  oot  error  to  refuse  a 
continuance  on  the  alleged  ground  of  sickness  of 
defendant's  oounsel,  where  several  continuances 
have  already  been  granted  on  the  same  ground, 
flad  defendant  was  notified  at  the  preceding  term 
tkat  no  XarOur  oontlnnMieB  woold  be  granted, 


and  oottuei  was  assigned  him  by  Uw  eourt  at  0IS 
trial,  at  which  three  witnesses  distinctly  testf- 
fled  that  be  was  gallty  at  the  offense  tdw^ed. 

Error  from  superior  coart,  Haratooa 

county ;  Maddox,  Judge. 

Felix  N.  Cobb,  M,  J.  Hemd,  and  J.  W. 
Biggen,  for  plaintiff  in  error.  A .  Richard^ 
Bon,  for  defendant  In  error. 

Blandfosd,  J.  The  plaintiff  In  error 
was  Indicted  for  selling  whisky  In  tbe 
county  of  Haralson,  and  found  goUty. 
He  says  the  court  committed  error 
cause  It  refused  a  continuance  of  bis  ease, 
and  that  Is  the  only  error  complained 
If  we  were  permitted  to  look  into  this  rec- 
ord (which  we  are  not,  by  virtue  of  the 
aetof  November  11, 1889,  prescribing  tbe 
manner  of  taking  cases  to  the  enpreme 
court)  we  would  and  that  Nixon  had  made 
several  applications  to  have  his  case  con- 
tinned,  which  bnd  been  granted  by  the 
court;  that  at  tbe  term  preceding  that 
at  which  he  was  tried,  he  was  put  npoo 
notice  by  the  court  that  he  must  procure 
other  counsel  It  his  conned,  who  then  rep- 
resented blm,  was  sick,  as  the  coart 
would  continue  tbe  case  no  longer.  We 
would  also  find  the  testimony  of  three 
witnesses,  clear  and  distinct,  that  Nixon 
bad  been  guilty  of  the  offense  wltb  which 
he  Is  charged  on  three  separate  and  dis- 
tinct times  and  dates.  We  would  also 
find  that  counsel  bad  been  assigned  hJm 
by  the  court  when  be  was  placed  upon 
trial;  and  It  woold  further  appear  that 
the  object  of  Nixon  In  Insisting  that  his 
original  counsel  be  present  was  more  for 
tbe  purpose  of  getting  a  continuance  of 
tbe  case,  and  to  prevent  a  trial  of  the 
same,  than  it  was  for  his  defense  before 
tbe  court  and  Jury.  Parties  who  wlnh  to 
bring  their  casen  before  tfais  court  would 
do  well  to  conenit  the  act  of  the  legisla- 
ture above  referred  to,  especially  In  a  case 
like  this,  where  there  Is  much  matter  seot 
up  in  the  record  which  Is  wholly  unneces- 
sary. And  tbe  Judgment  of  the  court  be- 
low Is  affirmed. 


Hill  t.  Wkstbbk  Union  Tbx^  Co. 

iSu/prane  Court  of  Qeorgia.  May  7,  1890.) 

Tbi^gbaph  Cohpanibb— KBauotnoB — Pbbsbkta- 
TioN  or  CLAUa. 

1.  When  the  blank  upon  which  the  aend- 
er  <tf  a  telegraphic  message  writes  and  algna  the 
same  has  inrlnted  upon  its  tttoe  the  words,  "The 
oompany  will  not  be  liable  for  damagea  fn  any 
ease  where  the  claim  is  not  presented  in  writing 
within  slxtj  days  after  sending  the  message, "  be 
is  chargealiue  with  knowledge  of  uid  aaaeat  lo 
the  terms  and  conditions  thus  indicated. 

3.  Such  a  8tlpulatl<A  la  reascmable  and 
therefore  obligatory. 

8.  Tbe  agent  or  manager  of  the  oompanv 
on  duty  at  the  station  from  which  the  meaaage 
was  sent  Is  a  proper  person  upon  whom  to  make 
demand  tar  the  damages  olalmed,  and  he  ia  com- 
petent to  recwuize  and  act  upon  an  oral  demand 
and  thus  waive  any  wrlUng.  Snch  a  waiver 
will  result  from  his  refusal  to  pay  vmoa  the  sole 
ground  that  the  company  was  not  to  Dlameu 
(Syllainia  by  the  Court.) 

Error  from  cl^  court,  Fli^d  county; 
Mkyrrhardt,  Judge. 
Wiigbt  A  HaxTta,  for  i^lalntilC  In  error. 
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Bigbjr  ft  Bsnx  and  C.  RowtSt,  tor  defend- 
ant in  error. 

Blecelet.  C.  J.  It  was  cotalnly  a 
gross  error  to  substltote  f6.3S  in  the  dis- 
patch delivered  by  the  companyrort!^  in 
the  dispatch  as  sent.   Sarb  an  error  tmex- 

Blained  is  ample  evidence  not  only  of  neg- 
gence,  but  of  gross  n^ltgence.  The  mo- 
tion for  anonsnitwhlcfa  the  coort  granted 
was  based  on  the  single  ground  that  no 
demand  or  claim  for  dnmagea  bad  been 
made  In  writing  within  60  days*  aa  re- 
qotred  by  the  rules  and  regolatlonB  of  the 
company  printed  on  the  blank  upon  which 
tbe  message  was  sent. 

1.  The  rule  referred  to  was  in  these 
terms:  "The  company  will  not  be  liable 
for  damages  In  uny  case  where  the  claim  is 
not  presented  In  writing  within  60  days 
after  sending  the  message.  **  This  was 
printed  in  small  type  at  the  head  or  top  of 
the  written  message,  and  lower  down  on 
the  same  page  were  the  words,  a]B(»  in 
small  type:  " Send  the  following  message 
subject  to  the  above  terms,  which  arehere- 
by  agreed  to. "  At  tbe  bottom  of  thepage 
were  the  words  in  large  type:  "t&'Reaid 
the  notice  and  agreement  at  the  top." 
The  point  was  made  In  ai^ament  that  the 
nOe  as  to  tbe  mode  and  time  of  presenting 
a  claim  for  damages  was  not  obligatory 
upon  the  sender  of  the  mesBage,  because 
not  agreed  to  by  him,  nor  even  Icnown  to 
bfm,  according  tu  the  evidence,  until  after 
this  suit  was  brought.  According  to  the 
weight  of  authority  in  like  or  analogous 
cases,  he  could  by  reasonable  diligence 
have  been  aware  of  this  rnle,  and  by 
writing  and  signing  the  message  un  tbe 
flame  page  upon  which  the  rule  was  set 
forth  he  slgntfifid  to  tbe  company  both 
his  knowle<lge  of  It,  and  his  assent  to  It. 
Breeee  v.  Telegraph  Co.,  45  Barb.  274, 
affirmed  in  48  K.  T.  182;  Rmlpath  v.  Same, 
112  Mass.  71;  Grlnnell  v.  Same,  IIS  Mass. 
380;  Telegraph  Co.  v.  Carew,  15  Mich.  625; 
Womaek  v.  Telegraph  Co..  68  Tex.  176; 
Telegraph  Co.  v.  EdBall,63  Tex.  668;  Beau- 
ley  V.  Telegraph  Co.,  39  Fed.  Rep.  181; 
notes  to  OiUls  v.  Same,  17  Atl.  Kep.  736; 
2  Shear.  &  R.  Neg.  S  662. 

2.  It  Is  also  Insisted  that  the  rule  la  un- 
reasonable, and  for  that  reason  not  ob- 
ligatoiy.  We,  however,  think  It  reasona- 
ble, and  many  otberconrts  have  so  consid- 
ered it.  Greenb.  Pub.  Pol.  507:  2  Thomp. 
Neg.  846-849;  Wolf  v.Telegraph  Co.,62  Pa. 
Bt.  88;  Young  v.  Same,  65  N.  Y.  163;  HeU 
mann  v.  Same,  67  Wis.  662, 16  N.  W.  Rep. 
82;  Cole  t.  Same,  88  Minn.  227,  22  N.  W. 
Rep.  885;  Telegraph  Co.  v.  Meredith,  05 
Ind.  98;  Same  v.  Jones,  Id.  228;  Same  r. 
Yopst.  118  Ind.  249.  20  ^.  E.  Rep.  222; 
Massengale  v.  Telegraph  Co.,  17  Mo.  App. 
267;  Beasley  r.  Same.  89  Fed.  Rep.  181. 
For  analogous  cases,  see  Express  Co.  v. 
Caldwell,  in  Wall.  364;  Blddlesbarger  v. 
Insurance  Co.,  7  Wall.  886;  Brown  v.  In- 
auranceCo.,24Ga.97;  Underwriters*  Agen- 
cy V.  Sutherlln,  56  Ga.  286;  Greenb.  Pub. 
Pol.  506.  But  while  we  are  of  opinion  that 
the  telegraph  company  was  entitled  to 
have  tbe  claim  for  damages  presented  to 
writing  within  60  days  after  the  message 
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was  sent,  wn  think  that  right  could  tw 
waived,  and  that  the  evidence  in  the 
record  tended  to  prove  that  it  was 
waived,  not  Indeed  as  to  the  time,  but  as 
to  the  mode  of  making  the  demand.  The 
evidence  Indicates  that  if  any  damage  was 
snstnined  it  occurred  in  February,  1889, 
immediately  afterthe  telegram  was  sent. 
Wright,  the  sender  of  the  message,  who 
acted  as  agent  and  attorney  for  Hill,  the 
plaintiff,  testifies  that  about  three  weeks 
after  the  damage  occurred  he  went  to 
Woodruff,  the  manager  of  tbe  company's 
business  at  Rome,  and  toM  bim  that  Hill 
had  been  damaged  four  or  five  hundred 
dollars,  and  that  the  comply  would  have 
to  pay  Hill  for  the  same,  woodruff  said 
to  wait  a  while  and  he  would  Investigate 
and  find  where  tbe  blame  rested.  In 
about  two  weeks  thereafter,  Wright  met 
Woodruff  and  asked  what  the  company 
would  do  about  It.  Woodruff  replira 
that  the  company  was  not  to  blame,  and 
that  Hill  would  have  to  look  to  tbe  opcr^ 
ator  inOedartown  forthedamagw.  That 
it  was  competent  to  make  tbe  demand 
upon  the  agent  of  the  company  on  duty 
at  the  place  from  which  the  telegram  was 
sent  was  ruled  by  this  court  in  Telegraph 
Go.  V.  Blanchard,  68  Ga.  299.  The  agent 
was  not  bound  to  recogntie  an  oral  de- 
mand. But  If  he  did  so,  making  no  objec- 
tion to  It  on  the  ground  that  It  was  not 
in  writing,  we  think  it  was  sufDclent.  So 
tar  from  presenting  this  objection,  the 
agent  requested  time  for  Investigating  the 
merits  of  tbe  claim,  and,  after  investigat- 
ing, put  the  company's  refusal  to  pay,not 
upon  any  want  of  sufficiency  In  the  de- 
mand, but  upon  tbe  non-Habllity  of  the 
company.  According  to  areport  which  ap- 
pears In  11  N.  E.  Rep.  16,  the  supreme  court 
of  Indiana  ruled.  In  the  case  of  Telegraph 
Co.  V.  Yopst,  that  a  waiver  of  written  de- 
mand resulted  from  a  refusal  to  pay,  put  by 
the  agent  on  the  ground  that  the  contract 
tosend  and  deliver  the  telegram  was  illegal 
because  made  on  Sunday.  Though  we 
find  the  case  reported  later,  we  have  been 
unable  to  discover  It  In  the  Indiana  Re- 
ports as  decided  on  March  IS,  1887,  and  re- 
ported in  the  book  above  referred  to.i 
Nevertheless  we  think  the  decision  upon 
this  question  of  waiver  le  sound  on  princi- 
ple, and  embodies  a  good  exposition  of 
Georgia  law,  whether  it  does  so  of  Indiana 
law  or  not.  To  reach  this  holding  It  is 
not  necessary  to  differ  from  the  St.  I^oals 
court  ol  appeals  In  Massengale  v.  T^e- 
graph  Co.,  17  Mo.  App.  257.  In  that  case 
it  was  held  that  the  oral  promise  of  a  gen- 
eral agent  of  a  telegraph  company  to  look 
into  the  matter  was  not  a,  waiver  of  the 
condition  requiring  a  demand  to  be  made 
in  writing.  Here  the  matter  was  looked 
Into,  a  decision  made,  and  the  resiUt  com- 
municated. 

The  court  erred  In  not  submitting  the 
ease  to  the  Jury  and  in  grantlnga  nonsuit. 

Judgment  reversed. 


1  The  oploioa  in  11  li.  B.  Rep.  16,  was  snbse- 
qaenUy  withdrawn  on  aooount  in  an  qitot  in  the 
record,  and  Um  one  pablialied  in  SO  N.  S.  Bm. 
8S^  sad  US  Did.  MS,  sabstltated  tfaomCor.— Bd. 
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•  SCHNKBBB  V.  Central  Bailboao  Co. 
{Supreme  Court  qf  Oeorgta.  Jvm  9^  1881k) 
XAtm  AJTD  Shbvant— ITsouoBKn  or  Hirrma— 
Btidbkob. 

In  an  action  against  a  railroad  company  for 
penanal  Intniies  to  an  emplo/a,  plalntUC  alleged 
that^ileMwaa  puBhlof  a  ootton  track  Into 
tbe  blacdomith  ahop  thewEeel  atrock  an  obatruo- 
tl(ni,and  an  iron  frame  fell  off  the  track,  crush- 
ing plalntilTa  foot  Be  offered  no  eTidanoe  to 
»how  negllsetioe  on  the  part  of  defendant,  or 
any  oompliunta  on  his  part  as  to  the  appUancea 
naed  by  nlm  in  hii  work,  or  the  number  of  men 
amplo^d  therein,  or  to  ahow  that  the  accident 
was  not  tha  reaolt  of  the  ordinazT  risk  of  bis  em- 
ployment, fimd,  that  «  iionsait  was  pn^arly 
granted. 

Error  from  tUty  court  ol  Savainiab; 
Hahdrn.  Jadge. 

Action  br  Schnlbbe  asalnst  the  Oeotral 
Railroad  Company  for  personal  Injortee 
to  plaintiff,  an  employe  of  defendant. 

OaiT&rdjt  MeIdrim,toT  plaintiff  in  error. 
Lawtoa  A  Cunatogbamt  for  dtfendant  In 
OTTor. 

BzjiHDFORD,  J.  Tbeeoort  bdowffrant- 
ed  a  nonsalt,  and,  under  tbe  facts  In  tbe 
record,  we  ttalnk  tbe  court  was  right.  No 
n^llgence  on  the  partof  the  railroad  com- 
pany was  shown  by  the  plaintiff's  testi- 
mony. The  work  in  which  the  plaintiff 
was  engaged  at  the  time  he  was  hurt  was 
an  ordinary  laborer's  work;  and  he  bad 
been  employed  by  the  company  for  several 

f'cars,  and  knew  all  about  the  work,  and 
t  is  to  be  presumed  that  be  took  the  risk 
of  any  danger  Incident  thereto.  He  com- 
plains that  there  were  not  safflclent  men 
employed  In  the  work  be  was  engaged  in 
to  perform  it  safely  and  securely ;  but  he 
knew  this  before  be  commenced  his  work, 
and  yet  made  no  complaint  to  those  In 
authority.  Another  complaint  Is  that 
the  track,  which  was  an  ordinary  cotton 
truck,  was  Insafflcient  for  the  purpose  of 
performing  the  work  safely ;  and  yet  he 
shows  by  his  testimony  that  hewaeaware 
of  this  defect,  and  made  no  complaint  tn 
reference  thereto.  He  alleges  that  while 
tlie  truck  was  being  pushed  intothedefend- 
ant*8  blacksmith  shop  tbe  wheel  struck 
an  obstruction,  thereby  causing  an  iron 
frame  which  was  on  tbe  truck  to  fall  off, 
and  on  to  the  plaintiff's  foot,  which  was 
badly  mashed;  yet  he  did  not  show  by 
any  testimony  be  introduced  wbereln 
there  was  any  negligence  on  the  part  of 
the  defendant,  or  any  co-employe  of  his. 
This  seems  to  be  one  of  those  casualties 
which  arise  in  every  business  employment, 
and  for  which  do  one  seems  to  be  to 
blame.  Judgment  affirmed. 


Pattbrson  v.  State. 
(Susn-eme  Court  of  Oeorgla.   Jnne  S,  ISM.) 
CanoHAi.  Li.T— AppBAi^WaiaHT  or  EvisaNo. 

Where  in  a  coriminal  case  tbe  evidence  la 
conflicting,  the  tilling  of  the  trial  ]Qdge,in  denying 
a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  ts  contrary  to  the  weight  of  erldanoe, 
will  not  be  reversed  on  appeaL 

Error  from  superior  court.  Brooks  coun- 
ty iHanbell,  Judge. 

W.  S.  Bumpttiea.  for  plaintiff  In  error. 
D,  IV.  Bountne,  Sol.  Uen.,  (or  the  Stata. 


Sehmonb,  J.  Tbe  evidence  was  some- 
what conflicting  in  this  case.  Tbe  Jory  be- 
lieved the  witnesses  for  tbe  state.  If  their 
testimony  is  true.  It  Is  safficlent  to  aathur- 
Ise  the  finding  of  the  Jury;  and.  the  trial 
Judge  bcbig  satisfied  with  that  finding,  we 
cannot  say  that  he  committed  error  In 
overruling  the  motion  for  a  new  trtal  up- 
on tbe  ground  that  the  verdict  was  con- 
trary to  the  evidence,  which  was  the  only 
ground  argued  before  ns  for  a  reversal  of 
his  judgment.  Jadgmmt  affirmed. 

SmVEB  V.  V7ILLIAH8. 

{Suiprtme  Court  of  Owrffia.  June  S,  1800.) 
Appeal — Rbthw — CsHnoaARi. 
It  la  error  in  the  aaperior  court  to  sustain  a 
oerttorari  to  a  Justice's  Judgment  holding  proper- 
ty exempt  from  levy  under  a  diatresa  warrant, 
where  the  evidence  shows  that  the  property  had 
been  properly  aaempted  Ict  tive  OTdlnaiy  under 
Code  Ga.  I  aOM,  and  thaw  Is  no  avlitenoe  to  ahow 
that  it  is  subject  to  diatreas. 

Error  from  superior  court.  Brooks  coon* 
ty:  Hansbll,  Judge. 

D.  W.  Komtree,  for  plaintiff  in  error. 
W.  C.  McCaU,  (or  defendant  In  error. 

Blanoford.  J.  Williams  sued  out  a  dta> 
tress  warrant,  which  was  levied  upon  cer> 
tain  property,  and  Shiver  claimed  the 
propwty  as  exempt  from  levy  and  sale 
under  section  9040  of  theOode.  Thejostlee 
before  whom  the  case  was  tried  gavejndg- 
meut  In  favor  of  Shiver.  Williams  applied 
to  the  Jndge  of  thesuperlorconrt  fora  writ 
of  eerttoraii,  which  was  granted ;  and,  up- 
on the  hearing  of  the  case,  tbe  court  sns- 
talued  the  certfontrl,  and  Shiver  thereupon 
excepted.  We  think  the  court  erred  In  sus- 
taining the  wt/orarl.  The  property  lev- 
led  upon  had  been  properly  exempted  by 
the  ordinary,  and  there  appears  to  bavo 
been  no  evidence  Introduced  before  tbe 
magistrate  to  show  that  It  was  robject 
to  the  dlstrees  warrant.  The  Jadgmoit  fti 
therefore  reversed. 


Fbanklim  v.  Statk. 

(£Fupr«me  Court  of  Owrgta.  June  8,  IBM.) 
FOBKu  JaoPAxDT— KoLLS  FBoaigin. 
That  a  noUt  proMgul  was  entered  without 
the  prisoner's  consent  after  issue  waa  jolaed  and 
the  Jury  were  sworn  will  bar  a  subaeqxtent  In- 
dictment for  the  same  assault  with  intent  to 
der,  where  the  first  indiotment  alleged  that 
offense,  and  waa  good  and  sofnoieot  foe  a  ^mple 
assault  even  if  not  so  for  the  agsravated  aaaaolt 
charged.  There  can  be  no  second  Jeopardy  as  to 
either  grade  of  assault,  and,  as  the  major  in- 
cludes tbe  minor,  the  second  Indiotment  oomiire- 
henda  the  aame  almple  assault  of  irtileh  tha  ao- 
oosed  waa  acquitted  on  the  first  indictment. 

(avllobut  by  ffia  Court.) 

Error  from  SDperior  court,  Chatham 
county;  Fallioant,  Judge. 

W.  W.  OBbora0,  br  S.  B.  Aa»iBU,  for 
plaintiff  in  error.  W,  W.  J^sasr,  8oL 
Oen.,  for  the  State. 

PRB  Curiam.  Tbe  constitution  (Coda, 
fi  5000)  declares:  "Mo  person  aholl  be  put 
In  ieotiardy  o(  Ufe  or  libo^  more  tnan 
once  (ortbe aame  onense,aaveoa  bisorber 
own  motion  for  a  new -trial  after  cunvle- 
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tton,  or  In  case  of  mlsbrial."  Onrstatnte 
law  (Code,  6  4649)  declares  that  *'no 
nolle proaegm»hat\  be  entered  on  any  blU 
ol  Indictment  after  the  case  baa  been  snb* 
mitted  to  the  ]ni7i  except  by  the  consent 
of  the  defendant.  That  Jeopardy  begins 
when  the  Jury  are  Impaneled  and  sworn  is 
the  nile  recoffnlsed  In  Georf^a.  Newaom 
V.  State,  2  Ga.  60;  Beynolds  t.  State,  3 
Oa.  53;  Nolan  v.  State,  65  Oa.  621.  And 
tbe  same  view  la  taken  by  the  better  an- 
thorltles  elsewhere.  BIgelow,  Estop,  p. 
89;  1  Herm.  Estop.  S  419.  In  this  case, 
after  "not  guilty  "was  pleaded  and  the 
Jary  were  sworn,  and  without  the  prison- 
er's consent,  a  Do//e  prosequi  was  entered 
on  tbe  first  Indictment.  That  Indictment, 
after  ebarfclns&nd  aocnsln^  the  plaintiff  In 
error,Thomas  Franklin,  with theottenaeol 
assault  with  Intent  to  mnrder,  proceeded 
as  follows:  "For  that  the  saia  Thomas 
Franklin,  In  tbe  county  of  Chatham  and 
state  of  Georgia  aforesaid,  on  the  14th 
day  of  November,  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty- 
nine,  with  force  and  arms.  In  and  upon 
one  Sol  Williams,  In  tbe  peace  ol  said 
state  being,  did  nnlawfolly.  willfully,  felo- 
niously and  of  bis  maUce  aforethought, 
make  an  assault;  and  with  a  certain  pis- 
tol loaded  with  gunpowder  and  leaden 
ball,  said  pistol  so  loaded  being  a  weapon 
likely  to  produce  death,  In.  at,  towards 
and  upon  A/m,  the  sflid  Thomas  Franklin 
did  unlawfully,  wlllfally,  feloniously  and 
of  bis  malice  aforethought  discharge  and 
shoot  off,  with  the  Intent  him  the  said  Sol 
'Williams  nnlawfoUy,  willfoUy,  felonionely 
and  of  his  malice  aforethonght  to  kill  and 
murder,  contrary  to  the  laws  of  said  state, 
the  good  order,  peace  and  dlsnlty  thereof.  * 
By  the  aid  of  punctuation  and  emphasis, 
(which  we  supply,)  It  will  be  seen  that 
tbls  Indictment  maybe  made  consistent  In 
all  Us  parts,  and  a  good  indictment,  not 
only  for  a  simple  assault,  but  for  an  as- 
sault with  Intent  to  murder,  by  the  use  of 
a  weapon  likely  to  produce  death.  With- 
out these  aids  it  would  be  ambiguous,  and 
would  doubtless  be  amenable  to  a  special 
demurrer,  but  would  not,  we  are  Inclined 
to  bellere,  be  so  defective  as  to  warrant 
an  arrest  ol  Judgment  had  the  accused 
been  found  guilty  upon  it  of  the  aggnu 
vated  assault  tor  which  he  was  Indicted. 
Bishop  says:  ''The  doctrine  Is  general 
that  the  court  will  consult  sound  sense, 
to  the  disregard  of  captious  objections,  in 
looking  for  the  meaning  of  allegations  In 
an  indlctm«it.  Moreover,  of  two  permls- 
sible  constructions.  It  will  adopt  the  one 
snstalntng  the  proceeding. "  And  again ; 
**It  ought  not  to  be  amblsuous;  and,  If 
really  equivocal.  It  will  be  Inadequate. 
But,  referring  to  a  milder  sort  of  ambigu- 
ity, CJhltty  observes  'that,  where  a  mat- 
ter is  capable  of  different  meanings,  that 
will  be  taken  by  the  court  which  will  sup- 
port the  proceedings,  not  that  which 
wonld  defeat  them?  And  Mt  does  not 
seem  to  clash  with  any  rule  of  constmc- 
tion,  applied  even  to  criminal  proceedings, 
to  construe  it  In  that  sense  In  which  the 
party  framing  the  charge  must  he  under- 
stood to  have  used  ft,  If  he  Intended  his 
accusation  to  be  consistent.'"  1  Blsb. 
Crtm.  Prbc.  »  868,  filO.  And  the  rale  of 
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onr  Code  Is  that  an  Indictment  is  snflBclent 
which  charges  the  offense  In  the  language 
ol  the  Code,  or  so  plainly  that  the  nature 
of  the  otfenso  charged  may  be  easily  under- 
stood by  the  Jury.   Code,  S  4628.  Surely 
the  Jury  might  have  understood  from  the 
language  of  this  indictment,  construed  all 
together,  that  Thomas  Franklin  attempt- 
ed to  kill  and  murder  Sol  Williams,  not 
by  shootlngat  himself,  but  by  sboot- 
iDg  at  Sol  WIlHama.  Biit.be  this  as  It 
may,  the  indictment  cwtalnly  charges  an 
assault  by  Franklin  npon  Williams,  and, 
I  tfaei'efore,  whether  It  be  good  for  an  ag- 
;  gravated  assault  or  not,  Franklin,  under 
!  our  law,  could  have  been  legally  convicted 
I  upon  it  of  a  simple  assault.   Bard  v. 
I  State.  66  Ha.  819;  Rataree  v.  State.  62  Ga. 
J  246.   Inasmuch,  therefore,  as  the  punish- 
ment for  a  simple  assault  may  be  impris- 
onment with  or  Without  labor,  (Code, 
S  4368.)  the  accused  was  andonbtedly  init 
in  Jeopardy  ol  his  Uberly  by  this  first  In- 
dictment. 

The  sei'ond  Indictment  is  lor  tbe  same 
aggravated  assault  Intended  to  be  alleged 
by  the  first,  and  therefore  comprehends, 
necessarily,  the  offense  of  simple  assault. 
(LuHPKiN,  J.,  In  Jacobs  t.  State,  99  Oa. 
841.)  of  which  theacensed  might  have  beni 
convicted  on  the  first,  and  of  which  he  has, 
in  effect,  been  acquitted  by  the  nolle  pros- 
es u/ entered  without  his  consent.  Should 
the  second  indictment  be  tried,  he  may  be 
convicted  thereon  of  a  simple  assaalt  by 
exactly  tbe  same  evidence  which  would 
havesupported  the  first,  and  without  that 
evidence  he  coald  not  be  convicted  npon 
the  second  of  any  offense  whatever;  for  the 
criminal  transaction  to  which  botii  relate 
is  one  and  the  same.  In  other  words,  to 
warrant  any  convietdon  whatevw  on  the 
second  Indictment,  it  would  be  necessary 
to  addnce  as  much  evidence  applicable  to 
the  first  as  wonld  be  requisite  to  support 
the  first.  This  Is  the  ordinary,  and  gener- 
ally recognized  test  of  identity  of  the  of- 
fense where  former  Jeopardy  or  tormercon- 
vlctlon  or  acquittal  is  pleaded.  Boberts 
V.  State,  14  Ga.  8;  1  Herm.  Estop.  4  422;  1 
Wbart.  EV.S787  ;  2Tayl.  Ev.91705  etseq. 
It  is  true  that  an  assault  with  intent  to 
murder  is  a  statutory  felony,  and  a  bare 
assault  Is  a  misdemeanor ;  but  where  the 
same  offense  in  one  grade  or  degree  Is  a 
felony,  and  a  misdemeanor  In  another, 
there  is  with  us  no  obstacle  to  convicting 
tor  the  misdemeanor  on  the  trial  of  an  In- 
dictment for  the  felony.  And  the  Code 
(section  4676)  provides  that,  "upon  the 
trial  of  an  indictment  for  any  offense,  the 
Jury  may  find  the  accused  not  guilty  of  the 
offense  charged  In  tbe  Indictment,  but 
guilty  of  an  attempt tocommit  such  an  of- 
fense, without  any  special  count  in  said 
Indictment  tor  such  attempt,  provided  the 
evidence  before  them  will  warrant  such 
finding."  In  view  of  tbIsprovlslon.lt  is 
certain  that,  after  trial  for  any  offense, 
whether  a  felony  or  a  misdemeanor,  and 
complete  acquittal,  there  could  be  no  sub- 
sequent Indictment  for  an  attempt ;  and. 
in  view  of  the  rule  against  a  second  Jeop- 
ardy, It  seems  to  us  scarcely  less  certain 
that,  after  acquittal  or  conviction  on  an 
Indictment  for  attempt,  there  could  be  no 
snbsequentindlctmentfor  the  offense  itself. 
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According  to  aonod  principle  and  the 
weight  of  tiouod  authorlt7,nr>t  only  when 
two  Indictments  each  contains  all  the  nee- 
esaary  conBtltuedta  of  acomponnd  oflense, 
sneh  as  an  a^cravated  aesanlt,  or  an  as- 
eaalt  and  battery,  but  where  one  contains 
them  all,  and  the  other  enough  of  them  to 
constitate  a  minor  offense,  a  conviction  or 
acquittal  upon  either  indictment  will,  un- 
der the  strict  mle  of  former  Jeopardy,  bar 
the  other,  provided  that,  by  the  law  of  the 
fomm,  a  conviction  for  the  minor  otfoise 
ma.v  be  had  upon  an  Indictment  for  the 
major.  Plural  Jeopardy  as  to  the  minor 
is  no  less  obnoxious  than  like  Jeopardy  as 
to  the  major.  State  v.  Chaffiu,  2  Swan, 
498;  State  v.  Locklin,  68  Vt.  654,  10  Atl. 
Hep.  4«4;  State  v.  Ingles,  2  Hayw.  (N.  C.) 
4;  State  v.  Shepard,  7  Conn.  54;  State  v. 
Smith.  48  Yt.834;  MltcheU  T.State,420bIo 
St.  883;  State  v.  Stanly.  4  Jones,  (N.  C.) 
290;  Dinkey  v.  Com..  17  Pa.  St.  126;  Fox 
V.  State,  lArkJ  8  S.  W.  Hep.  836;  1  Archb. 
Pr.  &  PI.  (8th  Ed.  by  Pomeroy, )  838et  eeq. ; 
1  Whart.  Crira.  Law,  §S  663,  5«6;  2  Tayl. 
Ev.  S]708et  seq.:  1  Bleb.  Crim.  Law,  Sfi 
1057,  105N.  Bishop's  language  Is  as  fol- 
lows, and  seems  decisive  of  the  question : 
"Where  the  conviction  or  acquittal  Is  up- 
on an  Indictment  covering  no  more  than 
one  of  the  smaller  crimes  Included,  as  be- 
fore mentioned,  within  a  larger,  will  it  bar 
fresh  proceedlnge  for  the  larger?  It  it  will 
not,  then  the  prosecutor  may  begin  with 
the  smallest,  and  obtain  successive  convic- 
tions,  ending  with  the  largest ;  while,  If 
he  had  hegmi  with  the  largest,  he  must 
there  stop,  a  conclnelou  repugnant  to 
sound  sense.  Besides,  as  a  larger  Includes 
a  smaller,  it  Is  impoBSlble  one  shnnld  be 
couTlcted  of  the  larger  without  being  also 
convicted  of  the  smaller;  and  thus,  it  he 
has  been  so  found  guilty  or  not  guilty  of 
the  smaller,  be  is.  when  on  trial  tor  tbe 
lancer,  in  Jeopardy  a  second  time  for  tbe 
same,  namely,  tbe  smaller  olfense.  Some 
apparent  authority,  therefore,  English  and 
American,  that  a  Jeopardy  for  tbe  less  will 
not  bar  an  Indictment  forthegreater,mnst 
be  deemed  unsonnd  In  principle ;  and,  even 
in  authority,  tbe  doctrine  which  holds  It 
to  be  a  bar  la  sufficiently  established  in 
general.  •  •  •  A  person  convicted  of 
an  assault  only  Is  protected  thereby  from 

?rosecntlnn  for  the  battery,  becanee,  said 
OTTBN,  J.,  *  the  one  is  a  necessary  part  of 
theutber;  and,  If  he  be  now  punished  for 
the  battery,  he  will  thereby  be  twice  pun- 
ished for  the  assault.'  And,  according  to 
the  general  and  better  doctrine,  a  convic- 
tion or  acquittal  of  acommon  assault  will 
bar  proceedings  foran  assault  with  Intent 
to  do  great  bodily  harm,  and  other  as- 
saults aggravated  in  like  manner."  In 
Dinkey  v.  Com.,  supra.  Black,  C.  J.,  (the 
great  Jeremiah S.  Black,  of  Pennsylvania.) 
said :  "  The  right  not  to  be  put  In  Jeopardy 
a  second  time  for  the  same  cause  Is  as 
sacred  as  the  right  of  trial  by  Jury,  and  is 
guarded  with  as  much  care  by  the  com- 
mon law  and  by  the  constitution.**  A 
faithful  guardianship  of  this  sacred  right 
constrains  us  (reluctant  though  we  are 
to  do  so  in  view  of  the  facta  of  this  special 
case,  the  miscarriage  of  Justice  being  ap- 

Earently  due  to  a  mere  sllpor  accident)  to 
old  that  tbe  plea  of  former  Jeopardy  was 


a  good  and  sufficient  answer  to  the  ser- 
ono  indictment,  and  that  the  court  erred 
In  overrotlng  the  same.  Jodjcmrat  re- 
versed. 


Wthn  v.  SOUTHAir. 


Jane 


(Suprnns  Court  qf  AppedU  of  Vtrginla. 

17,  im.) 

Wm'B  Dsraonvi  Debd — Spscino  Pbbvobiuwb 
— Pdmcuss  Momxt. 

1.  Code  Va.  1878,  a  117,  1 7,  pCMcriblag 
the  metbod  by  which  a  married  woman  may  ood- 
vey  her  land,  mOBt  be  strictly  oonatmed,  and 
when  any  of  its  requirements  are  not  complied 
with,  the  deed  is  Moolntely  void,  and,  althmi^ 
the  ocHuIderatUn  has  been  paid,  equity  will  not 
compel  speoiflo  performanoe  aealuit  ner  hein. 

8.  Prior  to  Aot  Va.  Apnl  4.1877,  a  married 
woman  had  no  power  to  contract  or  to  charge 
ber  lands,  (not  Doing  a  separate  estate, )  and 
where  she  sold  and  conv^Bd  oy  a  detective  deed, 
and  delivered  poaseaalon,  the  pnrchaaer.wfao  \ras 
inbseqnently  ejected  by  her  heirs,  cannot  raain- 
talo  a  bill  tor  the  repayment  of  Uie  purchase 
money. 

Mr.  Blsir  and  WUUams  Bros.,  for  ap- 
pellant. Heniy  A  Qrabam,  for  appellee. 

Faumtlbbot,  J.  The  petition  of  Will- 
iam T.  Wynn  eomplalnii  of  a  decree  of  tbe 
circuit  conrt  of  Tazewell  county,  rendered 
on  the  1st  day  of  December.  In  the 
chancery  cause  of  William  T.  Wynn.  for 
himself  and  others,  complainants,  against 
Jane  Southan's  administrator  and  oth- 
ers, dtf  end  ants.  On  tfaeSIst  of  .luly.  1^, 
Jane  Suuthan,  a  married  woman,  anlted 
with  her  husband,  John  Southan,  in  tbe 
sale  and  conveyance,  by  deed  of  that  date, 
of  a  tract  of  land  In  Tasewell  county,  Va., 
to  William  T.  Wynn,  for  the  agreed  price 
of  9400,  the  receipt  of  which  was  acknowl- 
edged by  the  deed.  And  the  purchaser, 
W.  T.  Wynn,  took  posHesslon  of  tbe  said 
land.and  held  It  uninterrttptedly  ontll  No- 
vember 25, 1886,  when  tbe  neira  at  law  of 
the  said  Jane  Southan  proceeded  by  an 
action  of  unlawful  detainer  against  the 
said  Wynn,  and  the  said  deed  of  July  31, 
1875,  from  John  Southan,  and  Jane 
Soatban,  bis  wife,  to  tbe  said  W.  T.  Wynn, 
being  defective  in  Its  execution  and  ac- 
knowledgment, there  was  a  Judgmmt 
against  the  said  Wynn,  and  a  writ  of  po»> 
session  for  the  land  In  favor  of  the  heirs 
at  law  of  Jane  Southan,  the  said  Jane 
Southan  having  died  in  May,  1880,  and 
John  Southan,  her  husband,  died  in  1882, 
leaving  no  children,  but  their  grandchil- 
dren, as  their  h^rs  at  law,  who  are  the 
appellees  in  this  case.  The  bill  In  this 
case  wasflled  by  appellant,  W.T.  Wynn,  in 
the  circuit  court  of  Taiewell  connty, 
against  the  said  heirs  at  law  of  tbdr 
grandmother,  the  said  Jane  Sonthan.  for 
a  specific  performance  of  her  contract  of 
sale  of  tbe  said  land  on  the  Slst  of  July, 
1875,  to  tbe  said  W.  T.  Wynn.  and,  in  the 
alternative,  for  the  repayment  to  bim  of 
the  said  9400  paid  by  bfm  to  the  said  Jaee 
Sonthan.  To  this  bill,  the  heirs  at  law. 
defendants,  demurred,  and  theclrcult  court 
sustained  the  demurrer  and  dismissed  tbe 
bill.  We  are  of  opinion  that  the  circuit 
court  did  not  err  In  sustaining  the  demur- 
rer to  tbe  bill,  and  that  tbe  blU  warn  prop- 
erly dlamlssed.  It  Is  a  conceded  and  adjn- 
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dicated  fact  In  the  record  tbat  the  deed  ot 
July  81, 1876,  made  by  John  Soutban  and 
Jane  Sonthan,  1b  void,  becanse  ol  detect- 
ive execution  and  acknowledgmnit.  Tbe 
mode  preeerlbed  b>  statute,  whereby  a 
married  woman  maypartwltb  real  estate, 
or  any  Interest  tberdn,  is  specific.  Impera- 
tive, and  indispensable,  allowing  of  no  de- 
viation, and  no  defective  ezecaUon  of  a 
deed  ot  a  Aioe  eoFertcan  be  set  Qp,  cured, 
or  affected  by  a  court  ot  equity.  Hairs- 
ton  T.  Randolphs,  13  Lelsb,4tf;  BoUlnK 
V.  Teel.  76  Va.  487.  See,  also, Bank  t.  Paul, 
75 Ta.  065;  Grove  r,  Zombro,  MOrat.«a; 
Healy  v.  Bowan,  6  Grat.  414;  Borer's 
Helra  V.  Bank.  88  Va.  689,  4  S.  £.  Rep.  820. 
In  the  case  ot  Borer's  Heirs  v.  Bank,  88 
Va.  610, 4  S.  E.  Bep.  820,  Judge  RichaBI>< 
«oif,  delivering  the  opinion  of  this  court, 
says:  "By  the  very  terms  ot  this  section, 
[section  7,e.  117,  Code  1878,]  about  the 
meaning  ol  which  there  can  be  no  two 
oplnlans.  the  deed  of  a  married  woman, 
to  be  operative  and  valid  for  any  pur- 
pose, must  be  aimed  with  and  have 
the  concurrent  sanction  of  each  and  every 
requirement  of  the  statute,  or  else  no  title 
passes  thereby.  Not  only  must  the  deed 
of  a  married  woman  be  signed,  sealed,  and 
delivered,  but  it  must  also  bo  acknowl- 
edged with  privy  ezamlnatlonand  her  dec* 
larutlon,all  of  which  must  clearly  appear 
and  be  duly  certified,  and  then  be  actually 
admitted  to  record,  as  to  tbe  husband  as 
well  as  the  wife,  and  nothing  less  than  the 
full  and  complete  concurrent  testimony  ut 
all  these  statutory  requirements,  duly  car^ 
tlfled,  will  operate  to  pass  her  title  from 
ber;  and  this,  whether  It  behereontlngent 
right  ot  dower  or  other  Interest  In  or  title 
to  tbe  property  embraced  In  tbe  deed." 
All  the  authorities  cited,  and  others  which 
migbt  be  cited,  show  the  right  ot  the  wife, 
when  coverture  Is  ended,  ur  of  the  heirs 
after  her  death,  to  recover  land  attempted 
to  be  conveyed  by  the  defectlvedeed  of  the 
wifft.  But  the  appdlaut  contends  that  al- 
thon^  the  deed  of  Jane  Sonthan  of  July 
81, 1875,  to  him  was  and  Is  void,  yet  that 
tbe  heUn  at  law  ol  Jane  Sonthan  are 
chargeable  with  tbe  money  which  be  paid 
to  Jane  Soutban;  and  the  alternative 
prayer  ot  the  bill  Is  that  Jane  Soothan's 
fcrandchlldren  and  heirs  at  law  shall  be 
decreed  to  pay  to  him  the  said  money, 
with  interest.  Tbe  said  deed  was  made 
July  81, 1875.  At  that  time  the  contracts 
of  a  marrifd  woman  were  void,  and  could 
not  be  enforced  under  the  common  law 
or  the  statute,  and  she  had  no  power,  on 
tbe  Slst  ot  July,  1875,  to  charge  her  land, 
which  had  none  of  tbe  qualities  or  attri- 
butes of  separate  estate,  or  to  contract  as 
Albne«o/e.  The  act  relating  to  married 
women  and  tb^r  contracts  was  passed 
April  4,  1877.  (Acts  1878-77.)  The  cove- 
nants of  a  married  woman  were  not  ob- 
ll^tory  on  bar.  Code  1878,  p.  907,  c.  117, 

Jane  Sonthan  being.  In  July.  1876.  a 
ibme  covert,  could  not  bind  herself  or  any 
estate  she  had  by  an  express  contract 
looking  to  tbat  end.  because  tbe  land 
which  she  owned  was  not  a  wparate  es- 
tate as  such,  and  the  said  Jane  Soutban 
died  tbe  wile  ol  John  Sonthan  under  the 
dlsablll^  of  eovarturs.  Bpedfle  perform- 


ance cannot,  from  tbe  very  nature  ol  the 
law,  be  decreed  agadxurt  a  fyme  covert  up< 
on  any  contract  made  prior  to  the  mar- 
ried woman's  acts,  and  lor  this  reason 
cannot  be  enforced  against  her  heirs  and 
distributees.  If  Jane  Soutban  did  In  fact, 
as  alleged  in  the  bill,  receive  personcilly 
the  $400  paid  by  appellaDt,  W.  T.  Wynn. 
there  would  be,  had  she  been  even  sai  Ju- 
lia, only  an  impHed  promise  to  rtfnnd,— 
an  implication  which  did  not  or  could  uot 
ob[tain  in  this  case  against  a  married 
woman  at  tbat  time.  The  whole  trans- 
action, contract,  and  purchase  money,  so 
far  as  it  affected  Jane  Southau  or  the 
land,  is  from  tbe  beginning  null  and  void. 
The  decree  appealed  from  Is  right,  and 
our  Judgment  Is  to  affirm  the  same.  Jadg- 
meat  affirmed. 

CBAPUA.N  at  a/.  V.  Pbicb  et  a/.i 
(8u/prem»  Court  "^.^^^^^  ^  VtrgMa.  Jmu 

Cdxtbbt— Skpautb  Ebtjltb  or  Mabictp  WmcAir. 

A  ^ft  \xv  a  father  to  hla  married  daufih- 
t«r  of  lana  "to  nave  and  to  hold  In  her  own  right, 
free  from  any  olslnu  or  denuuids  from  her  hna. 
band  or  any  person  or  penona  ol  aiming  imder, 
throiu^,  or  af^inst  him  m  anyway,  nowor  ataay 
Ume  taeresftw,  **  oreate*  in  ber  a  aole  and  sepa- 
rate estate,  which  abe  oan  dispoae  of  by  will  Ifea 
from  the  right  to  corteay  which  the  hnsbaod 
would  othenrise  have. 

Appeal  from  circuit  court,  Franklin 
county. 

PeiiD  dt  ClDcJte,  tor  appellants.  BaHa  A 
Bat±B  and  Mr.  PAAnrar,  for  appellees. 

HiNTON,  J.  On  the  2Dd  day  of  Novem- 
ber, 1876,  Benjamin  Deyeile  and  wHe  ex- 
ecuted a  deed  conveying,  with  general 
warranty,  a  certain  tract  of  land  In  the 
county  of  Franklin  to  bis  danghtCT,  Susan 
J.  Chapman,  wife  ot  H.  C.  Chapman,  **to 
have  and  to  hold  in  her  own  right,  free 
from  any  claims  or  demands  from  her  hus- 
band, or  any  other  person  or  persons 
claiming  under,  through,  or  against  him 
In  any  way,  now,  or  at  any  time  there- 
after, the  word  "thereafter"  tttSng  mani- 
festly intended  for  "hereafter.'*  The  con- 
sideration for  the  grant  expressed  In  the 
conveyance  is  the  love  and  affection  borne 
by  the  graators  for  thdr  daughter,  and 
the  sum  of  five  dollars.  In  the  year  1884 
Susan  J.  Chapman  died,  having  previous- 
ly  devised  tbe  land  in  question  to  tbe  ap- 
pellants, when— tbat  la  to  say,  afttf  her 
death— this  suit  was  instituted  to  subject 
the  estate  by  the  curtetty  which  the  hus- 
band, H.  C.  Chapman,  is  alleged  to  have 
in  said  land,  to  the  payment  of  certain 
Judgments  which  had  been  recovered 
against  him.  The  sole  question  we  have 
to  determine,  therefore,  is  whether,  under 
the  circumstances  of  this  case,  the  hus- 
band. H.  C.  Chapman,  has  an  estate  as 
tenant  by  the  curtesy  In  these  lands. 

It  is  welt  understood  that  at  common 
law  it  was  not  competent  In  a  grant  to  a 
woman  ot  an  estate  ol  Inberltance  to  ex- 


1  This  case,  filed  Jnne  14, 188S,  is  now  pnb- 
Hshed  by  request.  In  order  tiiat  the  Bouthesstsra 
Bepcrter  may  oover  all  oases  in  volome  68,  Vip. 
gIdaBipacts. 
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elude  her  hnsband  from  his  right  <^  cnr- 
teqr.  SlrAi]tlionyMUdmaT*«Caw,ACoke, 
41;  Clancy,  Blebts.  Worn.  191;  Mallany  t. 
Hunany,4  N.J.Eq.l6.  Andso  witbreepect 
to  the  ordinary  equitable  estates  ot  mar- 
ried women;  for  example,  where  lands 
have  been  ^ven  to  trasteea  in  tee  upon 
trDHts  for  a  married  woman  and  ber  heirs, 
or  for  a  single  woman  In  tee,  who  after* 
wards  marries,  they  fall  "Wlthlu  the  rea- 
son, and  are  governed  by  the  same  rale  as 
legal  eatates,  and  thertfore,  In  any  case 
where  the  husband  would  be  tenant  by 
tbe  curtesy  at  law,  he  will  be  so  In  equity. 
Morgan  r.  Morgan,  5  Madd.  410;  Watts 
Ball,  1  P.  Wms.  109;  1  Minor's  Inst.  (8d 
Ed.)  S52.  But  with  regard  to  the  separate 
estate  ot  a  married  woman,  properly  so 
called,  where  the  Intention  of  the  derlsor, 
or  settler,  Is  clearly  expressed  to  that  end, 
it  has  been  held  that  the  estate  may  be  so 
limited  as  to  give  the  wife  the  Inheritance, 
and  deprive  the  husband  ol  curtesy.  And 
where  a  separate  use  Is  declared  as  to 

Eroperty,  real  or  personal,  which  I  appi'e- 
end  Is  always  the  case,  and  only  the 
case,  where  a  ibme  covert  has  what  Is 
properly  and  technicallyralleda  "separate 
estate,"  the  married  woman  has  In  Eng- 
land, when  notrestrained  from  alienation, 
"as  Incident  to  her  separate  estate,  and 
without  any  express  power,  a  complete 
right  of  alienation  by  Instrument  infer 
vivos,  or  will. "  Taylor  v.  Meads,  4  De  Gex, 
J.  &  S.  605.  And  In  Virginia,  where  the 
married  woman's  powers  as  to  her  sepa- 
rate rml  estata  are  not  quite  so  large  as 
to  the  corpuB  or  body  of  her  separate  es- 
tate, she  has  the  power  of  disposing  of  It 
in  any  way  that  may  be  prescribed  by  the 
instrument  creating  it.  and,  It  not  prohib- 
ited. expreHBly  or  impliedly,  by  that  in- 
strument, In  the  mode  prescribed  by  law 
lor  Uie  alienation  of  real  estate  by  married 
women,  or  by  last  will  and  testament. 
Ciode  187S,  c.  118,  9  8;  8  Lomax,  Dig.  (Ed. 
1866,)  p.  n»  note  1;  Justis  v.  English,  SO 
Orat.  671.  Now,  as  to  this  interest  ol  the 
/bme  covert  created  by  the  separate  use, 
or,  as  It  Is  called'  by  Jessel,  M.  B.,  equi- 
table eetate  of  inheritance  to  her  separate 
use,  and  wblcb  if,  as  Lord  Chancellor 
Westbcby  says.  In  Taylor  v.  Meads,  su- 
pra: "The  creature  ot  a  court  nt  equity  to 
which  there  is  nothing  correspondent  at 
law.**  It  is  now  settled  in  England  by  the 
case  of  Cooper  v.  Macdonald,  although  un- 
til 1877  it  was  a  vexed  question,  that,  it 
tbe  married  woman  falls  to  dispose  ot  It 
by  deed  or  will,  her  husband  will  be  en- 
titled to  curtesy  therein ;  but  that  where 
the  married  woman  disposes  of  It,  as  she 
has  the  right  to  do.  the  husband's  right 
to  curtesy  la  lost.  7  Ch.  Dlv.  800.  In  tbe 
above-cited  case  of  Cooper  v.  Macdonald, 
where  all  the  cases  are  reviewed,  the  mas- 
ter of  the  rolls,  speaking  with  reference  to 
this  suliject,  said:  "A  gift  of  a  fee-simple 
estate,  or  a  gift  ota  capital  sum  of  money, 
to  the  separate  use  ol  a  married  woman, 
fl^vea  her  the  same  power  of  alienation 
over  It  as  If  she  were  a  single  woman; 
she  Is  entitled  to  dispose  of  It  as  If  she 
were  not  a  married  woman  at  all;  and 
that  at  once  gets  rid  ot  any  notion  of  the 
husband  having  an  interest.  Whatever 
tntereat  he  would  have  bad  in  the  absence 


of  disposition  ii  got  rid  oT  by  tlw  dtapost 
tlon.  Tbe  separate  use  Is  a  creatoieot 
equity,  and  equity  saya  the  estate  may  be 
so  limited  to  the  married  woman  as  that 
she  can  get  rid  ot  every  poaslbie  interrat 
of  the  husband.  That  is  the  meaning  of  a 
limitation  to  her  separate  use,  and  tree 
fcom  bis  interference  or  control.  It  laes* 
actly  tbe  same  for  this  purpose  as  if  the 
estate  had  been  limited  to  such  oses  as  the 
married  woman  shall  by  deed  <ir  wtU  ap- 
point. It  eaUmy  destroy  the  notion  of 
the  husband  baring  any  Interest  tn  it 
against  her  disposition.*  In  this  state 
there  has  been  no  adjudication  opon  the 
precise  point  under  consideration,  bat  see 
opinion  ot  Cabr,  J.,  in  West  West,  3 
Rand.  (Va.)  878.  Now,  testing  Uie  case 
with  which  we  are  dealing  by  tbe  princi- 
ples announced  above,  it  seems  to  me  dear 
that  the  husband  here  has  no  estate  by 
the  curtesy  In  tbe  premises  In  controversy. 
No  particular  phraseology  Is  necessary  to 
create  a  separateuse.  Here  thewords  'to 
have  and  to  bold  in  ber  own  rlf^t,  free 
from  any  claims  or  demands  from  ber  bos* 
band  or  any  person  or  persons  claiming 
under,  through,  or  against  blm  In  any 
way,  now  or  at  any  time  hereafter. "  not 
only  create,  but  are  conceded  to  create,  "  a 
sole  and  separate  eetate,"  and  the  wife 
having— as  we  have  seen  she  bad  the  right 
to  do— devised  the  lands  in  qaestion  to  the 
appellant,  It  must  be  held  that  H.C.  Chap- 
man Is  excluded  from  any  right  to  curtesy 
which.  In  default  ol  a  dlsposiU  of  safd 
property  by  his  wife,  be  wonld  have  been 
entitled  to  therein.  It  follows  tbat  the 
decree  of  the  circuit  court  must  be  ie> 
versed,  and  the  bill  dismissed. 


NXWBBBItT  T.  STUABT. 


(Suprmne  Court  «f 


VirgMa.  Jvne 


Equrrr— Comoaetoinas*  Bxrosra. 
A  person  boaght  of  a  trostee  oert^n  land 
belonginfr  to  the  tnut-estate,  the  piu  thmei  to 
credited  by  all  amounts  paid  by  him  for  Uhb  crmo- 
tor  as  ludoreer  or  surety  on  the  debts  mentioned 
in  the  deed  of  trust.  The  sale  was  oonflrmed  by 
the  court,  the  amount  of  indebtedneas  to  the  par- 
chaser  not  being  specified,  thereafter  a  oonmds- 
sloner  retnxned  **a  partial  report,*  ■y-**.! 
by  a  schedule  pnipc^ng  to  ooBtaln  *  list  of 
debts  secured  by  the  deed  of  troat,  in  wliicii  said 
purchaser's  cl&ims  were  put  at  several  tbouaaiHl 
dollars  less  tdian  the  amount  he  ns  to  for 
tiia  land.  This  report  was  odbflnned  srittumt  ex- 
ception thereto.  But  tbe  siAediile  was  made  up. 
not  by  the  commissioner,  but  the  trustee. with- 
out any  notice  to  thepundiaser  that  an  aocoontol 
the  debts  would  be  taken.  The  report  of  the  trus- 
tee, at  the  time  of  the  sale,  was  that  the  par- 
chaser  was  a  purchaser  to  '^abont  the  amoaiit  of 
his  own  debt."  A  oommisBioiMr*s  rqnrt,  two 
years  aubseqaent  to  the  ttcsW  relative  to  Hha  sate 
of  the  land,  atiA  that  tlM  Amd  had  beai  left  ia 
the  porchaser's  hands  by  the  trustee  to  pay  aay 
liability  to  him  on  the  part  of  tbe  tmst-fond  sa 
creditor  or  surety,  and,  until  "thia  is  settled.* 
a  report  could  not  be  nude  as  to  how  the  ■eooss.t 
stood.  Subsoquently  th»9  was  a  oommlsaiaiMr's 
report  that  the  purobaaer's  claims  amounted  to 
more  than  his  purchase.  Meld  that,  as  the  first 
report  purported  to  be  and  was  sabeeqnently 
treated  as  a  partial  report,  there  was  no  emr  ia 
a  decree  conflrming;  the  final  reporL  and  modil^f- 
ing  the  detsee  ooimiming  the  wisuial  r^mt  «■ 
to  the  ammmt  ot  the  parehaaar'a  olaisM» 
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Pleree,  CaMw^U  A  TAomu,  lor  appel- 
lant. Mr.  Wulker,  lor  appellee. 

Lewis.  P.  We  perceive  no  error  In  the 
decree  appealed  froin,  and  the  aame  muftt 
be  alllrmed.  The  enit,  so  far  as  the  mat- 
ters iDTolved  In  thlB  appeal  are  concerned, 
Is  virtually  a  proceeding  to  enforce  the 
contract  of  the  14th  of  September,  1881, 
Into  wblch  the  appellee,  W.  A.  Stnart,  en- 
tered, with  Caldwell,  trustee,  for  the  pnr- 
chaHe  of  the  Lick  Moantaln  land.  By  the 
terms  of  that  contract  Stuart  agreed  to 
^ve  lor  the  land  912,500,  payable  In  one, 
two,  and  three  yearn,  witii  Interest  from 
date,  with  the  nnderstandlns  that,  In 
makinff  the  payments,  he  was  to  be  cred- 
ited by  all  amounts  paid  by  blm  for  the 
late  Col.  Kent  as  inrlorser  or  surety  on 
the  debts  mentioned  In  the  deed  of  trust. 
This  sale,  which  was  privately  made,  wan 
duly  reported  to  the  court  and  conflrmed. 
The  amoant,  however,  ol  Col.  Kent's  In- 
debtedneea  to  Stnart  was  not  epeclfled. 
Subsequently  Commlsalouer  Holbrook  re- 
turned "a  partial  re^nrt"  to  the  cuurt,  ac- 
companied by  a  schedule  pnrpurtlngr  to 
contain  a  list  of  Col.  Kent's  debts,  para- 
mount to  and  secured  by  the  deed  of  traat. 
Id  which  Stuart's  claims,  above  r^erred 
tu,  were  pat  at  99.481.  which  report  was 
:onflnDeu.  It  appeared,  however,  that 
this  statement  or  schedule  was  not  made 
jp  by  the  commissioner,  bat  by  Caldwell, 
;riistee,  and  not  from  any  Information 
'umiehed  by  Stuart;  nor  was  be  applied 
,o  for  Information  on  the  subject,  or  notl- 
IfHl  that  the  account  of  debts  would  be 
;»ken.  Moreover,  the  report  of  the  com- 
nlastoner  not  only  purported  to  be  noth- 
nfc  more  than  a  partial  report,  but,  al- 
bough  confirmed,  seems  to  have  been  sab- 
e<inently  so  regarded. 

Thus,  In  Commissioner  Boiling's  report, 
lated  March  11.  1HS6,  nearly  two  years 
.fter  the  confirmation  ol  Commissioner 
lulbrook's  report,  rdative  to  the  sale  ot 
he  JAck  Mountain  land.  It  was  said: 
Th«  fund  has  been  left  In  the  hands  of 
4r.  Stuart  by  the  trnatee,  to  pay  any  lla- 
>lllty  to  him  on  the  part  of  the  trust-fund 
H  crmlltor  or  surety,  and.nntll  this  Is  set- 
led  between  Mr.  Stnart  and  the  trustee, 
:  IM  iinpiieslhle  to  report  how  the  account 
tanilH  between  them."  This  report  was 
tinflrmed.  without  exception  thereto  har- 
iK  been  taken  by  any  one,  thus  Hhowing, 
r  tending  to  ehow,  that  the  statement 
?turned  with  his  report  by  Cumraiseloner 
[olhrof>k,  putting  Stuart's  claims  at  the 
Kttct  Bura  of  99,431,  was  not  regarded  as 
final  one.  So,  also.  In  March,  I8H4.  Cald- 
'ell,  the  trustee,  reported,  with  the  ap- 
firent  acqnleacence  ol  all  parties,  that 
tuart  was  a  purehaeer  to  "about  the 
muantof  bis  own  debt;**  In  otherwords, 
-lat  "hla  own  debt"  was  about  the 
monnt  of  his  purchase,  which  was,  as  al- 
>af1y  Bald.  912,R00.  SubKequently  Com- 
iHRloner  Boiling  reported  that  Stuart's 
uima  amounted  to  9170.36  more  than  the 
mount  of  his  purchase,  and  this  report 
as  confirmed  by  the  decree  complained 
K  It  la  contended  by  the  appellants 
lat.  Inaemnch  aa  there  was  no  exception 
^  Stnart  to  Commissioner  Holbrook'n  re- 
:>rt,  he  la  bound  by  the  decree  conflrmloff 
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It;  in  other  words,  that  he  ought  to  be 
precluded,  by  reason  of  his  negligence  and 
Inattention,  from  now  contesting  the  ac- 
curacy of  that  report.  We  think  that 
what  has  already  been  said  is  a  sufficient 
answer  to  this  contention,  for  It  Is  well 
settled  that  whether,  an  Interlocutory  de- 
cree conflrmlng  a  commissioner's  report 
shall  be  modified  or  wholly  set  aside  or 
not  is  generally  a  matter  resting  In  the 
sound  discretion  ol  the  chancellor,  to  be 
exercised  according  to  the  particular  clr* 
cumatancea  of  eacb  case.  Kendrlck  v. 
Whitney »  28  Qrat.  646;  Fults  v.  Brlgbt- 
well,  77  Va.  742;  1  Bart.  Ch.  Pr.  SBft. 
When  aoch  a  decree  has  been  fully  and 
fairly  rendered  on  the  merits,  and  an  ap- 
plication is  made  to  rehear  it  for  the  pur- 
pose of  Introducing  new  evidence,  then 
the  appropriate  mode  of  applying  is  by 
petition,  accompanied  by  an  affidalvttbat 
the  newly-discovered  evidence  cuuld  not 
have  been  produced  with  the  use  of  rea- 
sonable diligence  In  time  to  have  been 
us9d  when  the  decree  was  pronounced. 
Trevelyan's  Adm'r  t.  Ix>flt,  1  S.  E.  Rep. 
901.  This  is  the  general  rule,  and  is  not 
disputed.  But  the  present  Is  not  aucb  r 
case.  Here  there  was  no  absolute  adjudi- 
cation of  the  appellee's  claims  until  the  de- 
cree complained  of  was  rendered.  And,  In 
view  of  all  the  drenmstances  to  wblch  we 
have  alluded,  we  '^'-ik  that  decree  is 
right,  not  only  in  modifying  the  decree 
coofirmlug  Commissioner  Holbrook's  re- 

}>ort,  but  In  confirming  CommlsBloner  Bol 
ing's  report  In  relation  to  the  amount  of 
the  appellee's  claims.  That  report  is  in 
accordance  with  the  contract  ol  the  par- 
ties* and  the  decree  conflrmlng  it  most  be 
affirmed. 

BicBHoKD.  F.  ft  P.  R.  Oo.  T.  Knopr  et  al 
(Supreme  Court  efApj^^  qf  Vtrginia.  June 

Arrsu— Juaunionoiiu.  Amovht— CcnmiicxA- 

nON  PBOCMDtltOS. 

1.  Ad  ain)eal  from  an  oriler  of  the  ooanty 
court  BiutalniQg  a  motion  to  dismiss  condemna- 
tion proceeding  made  on  appeal  from  an  award 
of  oommissioners  for  1800  as  damages  for  taking 
the  land  will  not  He,  under  Const.  Va.  art.  (L  | 
a.  (Code  1U87,  $  84Sft,)  allowing  an  appeal  to  Oie 
•apreme  court  of  ap^ieals  in  olvll  oases  lavcdvisg 
t&w  or  more,  exclusive  of  costs. 

S.  A  railroad  company  under  the  power  given 
In  its  charter  to  "enter  upon  any  convenient 
lands,  and  to  cut,  quarry,  and  take  and  carry 
away  therefrom  any  wood,  atone,  gravel,  or  eutn 
which  might  be  deemed  necesaair. "  etc.,  It  be- 
ing provided  that  for  all  Incidental  injuries  to  in- 
cloeures,  crops,  etc.,  compensation  shall  be  made, 
to  be  ascertained  by  commisslOQers,  Id  case  the 
parties  cannot  agree,  has  no  power  to  condemn 
land,  or  ascertain  the  compensation  for  material 
before  It  Is  taken. 

Error  to  Caroline  county  court. 

A.  B.  CibAodler,  for  plaintiff  In  error. 
Tf'.  R.  Meredith  and  Pwtnaa  A  Moncure, 
for  defendant  In  error. 

Richardson,  J.  This  was  a  proceeding 
Instituted  before  a  Justice  of  the  peace  ol 
Caroline  county  by  the  Richmond,  Preder^ 
Ickshnrg  &  Potomac  RtUlroad  Company, 
to  have  condemned  certain  lands,  the 

Eroperty  ol  C.  £.  Knopl.  O.  O.  Knopf,  and 
[.  H.  Knopl^  containing  gravel  and  otbw 
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material  required  by  said  compaay  for  re- 
pairs, etc.,  to  their  roa4.  The  proceeding 
was  commenced  by  the  foUowlDK  notice 
to  the  owners  ol  said  land:  "To  C.  E. 
Knopf,  O.  G.  Kuopr,  and  M.  M.  Knopf- 
Gentlemen:  Take  notice  that  we  shall 
apply  to  John  O.  Sow*!,  a  Justice  of  the 
peace  forthecounty  of  CArollne,  at  Bowline 
Green,  on  Thursday,  t)ie  17th  day  of  Jan- 
nary,  1889.  to  appoint  three  Impartial,  In- 
telligent, disinterested  freeholders  to  as- 
certain the  compensation,  upon  their  own 
Tlew  of  tbe  sroands,  which  we  shall  pay 
you  for  five  acres  of  land  reqnlred  by  ns 
for  purpose  of  repairing,  etc.,  to  onr 
road.  Said  land  embraces  lire  acres,  and 
Is  a  portion  of  a  ten-acre  tract  owned  by 

f'ou,  on  the  west  side  of  uur  railroad,  be- 
ow  Mllford  depot,  and  the  lands  owned 
by  Tiffany  and  Richard  Coleman,  and  Is 
embrat^  within  the  figures  to  a  rough 
plat  of  same,  at  heart  of  this  notice— A,  B, 
C,  1>— extending  along  onr  road-bed  and 
land  1,889  f«et,  and  running  back  200  feet 
from  oar  land  In  a  perpendicular  line,  and 
extend  ing  789  feet  from  B  to  C.  the  whole 
containing  five  acres.  Yon  will  find  large 
stubs  bnrled  in  the  gronnd  at  A,  B,  C, 
and  D,  which  wilt  show  you.  upon  inspec- 
tion, the  said  five  acres  of  land  we  reqatre. 
This  notice  is  gtren  In  accordance  with 
the  proTlslons  of  section  21  of  the  charter 
of  our  company,  ppoeo'^  hv  the  legislature 
of  Virginia,  Feb.  2b.  18S4,  as  amended  by 
an  act  passed  March  17. 1848.  See  Acts 
1842-3,  c.  106,  p.  78.   Respectfully.  The 

BiGHHOND,  FBBDERIOKSBDRO    A  POTOlfAC 

R.  R.  Go.  By  Counsel,  A.  B.  Cbandlbr." 
On  this  notice  was  Indorsed  tbe  following 

return:  "Executed  January  7, 1889,  by  de- 
livering a  copy  of  the  within  to  C.  E. 
Knopf,  and  reading  and  explaining  same 
to  O.  G.  Knopf  and  M.  M.  Knopf.  J.  W. 
CoLLAWN,  Sheriff  of  Caroline  County,  Vir- 
ginia." On  the  day  appointed  In  the  no- 
tice, (January  17,  1889.)  the  Flewers  were 
appointed  by  the  Justice  as  follows: 
"  Bowling  Green,  Caroline  county— to-wit : 
In  pursuance  of  the  annexed  notice,  1  do 
hereby  appoint  John  W.  WooUolk,  John 
U.  White,  and  William  H.Ball.freefaolderH. 
who  shall  meet  upon  the  ground  on  the 
29th  day  of  January.  1889,  and,  upon  their 
view  of  the  Rronnd  set  forth  in  the  notice, 
adjudge  and  say  what  will  be  a  fair  com- 
pensation to  the  said  C.  E.  Knopf,  O.  G. 
Knopf,  and  M.  M.  Knopf  for  the  five  acres 
of  laud  required,  as  set  forth  In  the  said 
notice,  by  the  Richmond,  Fredericksburg 
&  Potomac  Railroad  Co.  John  G.  Rows, 
J.  P.  Jan'y  17, 1889. "  The  following  Is  a 
copy  of  the  oath  administered  to  said 
viewers:  "Caroline  county— to-wit :  I, 
John  G.  Rowe,  a  Justice  of  the  peace  for 
said  county,  do  certify  that  .lohn  W. 
Woolfolk,  Jno.  S.  White,  and  William  H. 
Ball  have  this  day  made  oath  before  me 
that  they  will  faithfully  and  impartially 
ascertain  what  will  be  a  Just  compensa- 
tion for  such  of  the  land  of  the  freehold, 
whereof  C.  E.  Knopf,  O.  G.  Knopf,  and  M. 
M.Knopf  are  tenants  and  owners  In  fee- 
simple,  as  is  proposed  to  be  taken  by  the 
Richmond,  Fredericksburg  &  Potomac 
Railroad  Company,  In  pursnanee  of  the 
within  notice,  for  their  purpose,  and  will 
truly  certify  the  same.  Given  under  my 
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hand  this  29th  day  of  Janaary,  1889.  Johm 
G.  Rows,  J.  P. "  The  following  Is  a  copy 
of  the  award  made  by  tbe  viewers,  av 
herelD  before  named :  **  We,  tbe  onder^ 
signed,  appointed  by  the  annexed  order  trf 
John  G.Rowe,  Justice  of  the  peace  for  Car- 
oline county,  having  this,  the  29tb  day  of 
January,  1889.  met  on  the  land  C.  £. 
Knopf,  O.  G.  Knopf,  and  M.  M.  Knopf,  set 
forth  lu  the  annexed  notice,  ani  having 
viewed  the  same,  and  having  heard  3vl- 
deuce  Introduced  on  behalf  of  th<>^  Blcb- 
mond,Frederlckabiiri{ft  Potomac  Railroad 
Company,  and  on  btdialt  of  tbe  si^d  C.  E. 
Kuopf ,  O.  G.  Knopf,  and  M.  M.  Knopf,  do  as- 
certain that  the  compensation  which  the 
said  railroad  company  shall  pay  for  the 
gravel  Included  In  the  survey  attached  to 
the  notice,  being  4%  acres,  to  be  sixty-six 
and  two-thirds  dollars  per  acre.  John  W. 

WoOLFOLK.     JOSN    8.  WhITK.      Wm.  H. 

Ball.  "  The  following  Is  Indorsed  on  tlie 
award:  "An  appeal  taken  to  tbeeonn^ 
court  of  Caroline.  C.  E..  O.  G.,  and  If.  U. 
Knopp,  the  Defendants.  [Signed]  Jons 
W.  Woolfolk.  JohS  8.  white.  Wm.  H. 
Ball.  "  The  appeal  having  been  thus 
taken*  the  following  proceedings  appear 
to  have  been  bad  In  said  county  court: 
"And  now,  at  this  day— to-wtt:  At  a 
county  court  held  for  the  county  of  Caro- 
line, at  the  court-house  thereof,  on  the 
20th  day  of  March,  18S9.  that  being  the 
same  day  and  year  as  herein  first  men- 
tioned. Richmond,  Fredericksburg  ft  Po- 
tomac Railroad  Company  v.  C.  £.  Knopf, 
O.  G.  Knopf,  and  M.  M.  Knopf.  Dpun  an 
appeal  upon  the  part  of  the  defmdanta 
from  an  award  made  by  John  W.  Wool- 
folk,  Wm.  H.  Ball,  and  John  S.  White, 
freeholders  and  commissioners,  appointed 
.by  John  G.  Rowe.  a  Justice  of  the  peace  for 
Carollnecounty.on  the  application  of  said 
compa^ny,  to  assess  damages,  etc..  for  tak- 
ing certain  lands  ol  the  defendants.  This 
day  came  the  parties  by  th^r  attomi^s, 
and  the  defendants  moved  the  coortto 
quash  the  proceedings  and  arward.  because 
the  notice  upon  which  the  award  was 
made  sets  forth  the  purpose  to  be  for  the 
condemning  land  to  be  hereafter  taken,  and 
specifying  that  It  Is  a  motion  and  proceed- 
ing under  the  twenty-first  section  of  the 
charter  of  said  company,  and  tbe  awards 
of  the  commissioners  assessed  damages  tn 
taking  gravel  from  four  and  a-half  acres 
of  the  land  mentioned;  wherenpon  tbe 
court  sustains  said  motion  to  quash,  and 
doth  order  that  satd  proceedings  be  dis- 
missed. ** 

At  the  hearing  of  said  motion  before  tbe 
county  court,  C.  E..  O.  G.,  and  M.  M. 
Knopf,  to  support  same,  Introdnced  one 
witness.  W.  H.  Ball,  one  of  tbe  said  com* 
miastoners,  and  proved  by  him  that  said 
commissioners.  In  assessing  the  damages 
in  said  cause,  only  took  into  considera- 
tion prost»ectlve  damages,  and  not  any 
past  damasres, — and  introduced  nn  other 
parol  evidence.  To  the  Introduction  of 
satd  witness  for  such  purpose  only,  the 
Richmond,  Fredericksburg  &  Potomac 
Railroad  Company  objected,  but  the  conrt 
overruled  the  objection  and  admitted  sakl 
evidence,  and  then,  after  bearing  argv* 
meat  on  both  sides,  sustained  said  mo- 
tion, and  dlamlssed  said  proceedings,  to 
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•which  raltniE  and  lodsment  oftfaeconrt 
the  said  railroad  company  excepted.  And 
thereupon  said  company  presented  Its  pe- 
tition to  the  Indge  of  the  circuit  court  of 
said  county  tor  a  writ  of  error,  which  was 
rinsed,  and  thereupon  said  railroad  com- 
puiy  applied  tn  and  obtained  from  one  ol 
the  Judgres  of  this  court  a  writ  of  error  and 
supersedeas  to  said  JndKment.  In  the  no- 
tice by  which  this  proceeding  was  Instl- 
tnted,  in  the  order  made  by  the  Justice  ap- 
pointing the  GommlBaioneni,  and  in  the 
oath  administered  by  the  Justice  to  aald 
cninmlBBlonerB,  it  distinctly  appears  that 
the  proceeding  was  to  condemn  land,  and 
not  ascertain  a  fair  and  reasonable  com- 
pensation to  be  paid  to  the  land-owners 
for  material  therefortakenfrom  such  land, 
aa  provided  bysald  twenty-first  section  of 
said  company's  charter  act,  amended  as 
aforesaid.  In  other  words,  section  21  of 
ttaft  company's  cbartAr,  amraded  as  afore- 
8^d,  doea  not  provide  for  condemning 
land,  nor  for  ancertainlng  compensation 
for  taking  material  from  the  lands  of  oth- 
ers in  anticipation  of  the  actual  taking 
thereof;  but.  In  view  of  exlgeucles  likely 
to  arise,  either  In  the  coustmctlon  or 
fifter-repalrs  of  Its  road,  authorised  said 
company,  under  certain  restrictions 
named,  to  "enter  upon  any  couTenient 
lands,  and  to  cut,  qnacry,  and  take  and 
carry  away  therefrom  any  wood,  stone, 
{Travel,  or  earth  which  might  be  deemed 
neceesflry,"etc.  Andsald  section  provides 
tbat  for  all  material  thus  taken,  and  for 
Incidental  injuries  done  to  IncloKures, 
cru|M.  woods,  or  grounds,  In  taking  or 
carrying  away  the  same,  the  pmident 
and  directors  shall  make  to  the  owners  a 
fair  and  reasonable  compensation,  to  be 
ascertained,  if  the  parties  cannot  agree, 
by  any  three  Impartial,  Intelligent,  and 
dlalDterwted  freeholders,  who,  being  ap- 
pointed tor  that  purpose  by  any  Justictj  of 
the  peace,  thereto  required  by  either  ul 
the  parties,  sfaall  be  awoni  by  eqid  Justice, 
and  shall  then  ascertain,  etc.,  the  Btatnte 
glTlng  to  either  party  the  right  of  appeal 
to  the  eonnty  court,  etc. 

This  proceeding  was  Instituted  to  eon- 
deniD,  out  and  out,  land  containing  grav- 
el, etc.,  needed  for  repair  of  ita  road  by 
said  company,  when  the  act  simply  au- 
thorised the  taking  of  such  material,  and 
the  compensation  tu  be  afterwards  ascer- 
tained as  provided  thereby.  In  other 
words,  the  company  undertook  to  do 
what  was  not  authorized  by  Its  charter; 
and  hence  the  proceeding  was  properly 
dismissed,  on  appeal,  by  the  connty 
court;  and  so,  too,  the  Judge  of  the  cir- 
cuit court  properly  refused  the  writ  ol  er- 
ror. It  has  been  deemed  proper  to  say 
this  much  on  the  merits,  In  order  tbat  like 
mistakes  may  be  avoided  In  any  future 
proceeding  under  the  same  section  of  the 
company's  cbarter.  The  case  touet,  how- 
ever, go  off  upon  a  jurisdictional  queatton. 
The  only  matter  In  controversy  Is  the 
amount  of  compensation  ascertained, 
which  la  only  $300.  Whereas,  by  the  con- 
stitution of  Virginia,  (article  fl,  §  2.)  this 
eonrt  Is  denied  Jurisdiction  in  civil  CMses 
when  the  amount  in  controversy,  «Lrln- 
slve  of  costs,  is  less  in  valne  or  amount 
than  9600,  except  In  certain  cases  therein 
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mentioned;  and  It  cannot  be  pretended 
that  this  case  comes  within  either  of  the 
enumerated  exceptions.  Nor  can  It  be 
said  tbat  Jurisdiction  Is  conferred  by  any 
provision  contained  in  section  3455,  Code 
1887.  The  writ  of  error  must,  therefoi-e, 
be  dismissed,  aa  having  been  Impi-ovideut- 
ly  allowed.  Writ  of  error  dismissed. 


PiSOUONT,  G.  &  M.  Co.  T.  MOBBIB  et  al. 

(AiprenM  Ctourt  of  Appeal*  <xf  Firainto.  ■  June 
.    19,  U80.) 

GUABUITT— WaIVSH. 

1.  Aoontract  by  whl<di  plaintiff  ai^&ted  d»- 
fendsntB  its  agents  provided  tlist  dufeodants 
were  to  sell  to  good  and  tmstWortliy  buyers 
only :  that  they  were  to  guaranty  payment  in 
ftill  fixe  all  goods  aold;  that  they  nugiit  Mil  on 
12  nnnths'  c^dit  to  good  buyers,  taking  notes 
therefor;  that,  should  ai^  of  the  buyers  fall  to 
pay  their  notes  at  maturity,  defendants  were.  If 
requeeted,  to  proceed  to  collect  them.  The  oon- 
traot  also  proVlded  "all  time  sales  to  be  closed 
np  your  [defendants']  notes,  with  boyera* 
notes  as  oollatarsL  *>  Plsfntlff  In  faot  took  the 
buyers'  notes,  and  retained  them,  without  re- 
quiring defendants  to  give  their  notes.  The 
notes  of  the  buyers  gave  a  lien  on  their  crops  to 
secure  the  payments.  Plaintiff  made  no  request 
on  defendants  to  collect  the  notes  until  three  years 
afrer  Vaer  waee  giv«i.  Held,  that  the  pluntUt 
conld  not  xeoover  of  dafendants  as  to  any  <tf 
these  notes  whioh  It  ooold  have  ooUeotsd  by  the 
use  of  ^per  dlligeooei 

S.  Plaintiff,  havingfalled  toezact  the  person- 
al notes  of  defendants,  and  having  brought  suit 
on  the  gosrsDt?,  will  oe  held  to  have  waived  the 
notes. 

W.  M.  Peyton  and  B.  A  Q.  Walker,  for 
plaintllt  In  error.    Aadereon  A  Utaplea 
and  JtAa  If'.  Clarter,  lor  defendanta  In 
ror. 

Lacy,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Henry 
county,  rendered  at  its  October  term, 
1888.  The  plaintiff  in  error,  the  Piedmont 
Guano  &  Manufacturing  Company,  a  cor- 

fioratlon  domidled  In  the  state  of  Mary- 
Eund,  by  Its  authorised  agents,  made  a 
contract  with  the  defendants  in  error.  In 
the  county  of  Henry,  state  of  Virginia,  on 
the  Slet  day  of  March,  1886.  by  whir-h  the 
d^endants  in  error  were  appointed  their 
agents  to  sell  the  goods  of  the  said  the 
Piedmont  Guano  ft  Manufacturing  Com- 
pany to  tlie  farmers  In  tbat  vicinity.  In 
the  said  counliy  ol  Henry,  lor  cash  or  on 
credit.  This  agreement  contained  the  fol- 
lowing provision:  **¥ou  [the  defendants 
In  error]  are  to  sell  to  good  and  trust- 
worthy buyers  only.  You  are  to  guaran- 
ty payment  In  full  for  all  goods  sold  or 
otherwise  disposed  of  by  you,  and  to  ren- 
der  a  statement,  with  proceeds  of  cash 
saltis  and  buyera'  notes  for  time  sales,  to 
ns  when  requested.  Tonareauthorised  to 
sell  to  good  buyerson  a  credit  of  nut  more 
tfaaa  twelve  months  from  April  1,1S$5  You 
are  to  take  farmers'  notes  on  forms  fur- 
nished  to  yon  by  us.  All  sales  are  to  be 
closed  up  on  or  before  August  1, 1^5." 
Aud  also  the  following:  "Should  any  ol 
the  buyers  lall  to  pay  their  notes  at  ma- 
turity, yon  are,  if  requeeted,  to  proceed  to 
collect  them  wlthont  delay,  for  our  ac- 
count, and  remit  proceeds  to  us  aa  collect- 
ed." The  contract  provided  lor  a  corn- 
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pensation  to  be  paid  after  all  Bales  had 
been  accounted  for  by  tbe  payment  of  the 
purchase  price  In  full.  And  aleo  the  fol- 
lowing provision :  "All  time  sales  to  be 
dosed  up  by  your  [the  defendants  Id  er- 
ror's] notes,  with  Dnyers*  Dotes  as  col- 
lateral. "   Under  this  agreement  a  certidn 

auantlty  of  fertiliser  was  shipped  to  tbe 
efendants  In  error  by  the  plaintiff  Id  er- 
ror, and  sold  by  them  on  a  credit,  for 
which  buyers'  notes— farmers'  notes— on 
forms  famished  by  the  plaintiff  In  error, 
were  taken,  and  tbe  sales  accounted  for 
by  the  surrender  of  these  to  tbe  plaintiff 
tn  error  company  or  to  its  agents.  There 
were  no  notes  given,  and  none  exacted  by 
the  plaintiff  in  error,  by  which  the  defend- 
ants Id  error  were  made  primarily  liable 
for  these  sales,  bntthere  was  appended  an 
agreement  by  which  the  farmer  agreed  to 
send  bis  tobacco,  when  ready  for  market, 
to  the  plaintiff  In  error,  or  so  much  as 
was  needed  to  pay  the  purchase  price  of 
tbe  guano,  and  a  lien  was  glren  on  the 
crops  to  secure  the  payment  of  this;  and, 
whatever  time  had  been  given  on  the  notes 
of  the  farmer.  If  at  any  time  the  farmer 
■bould  dispose  of  the  crops  on  which  a  Hen 
was  thereby  crpated  without  leave,  or 
without  paying  the  debt  to  become  due  to 
the  company,  the  same  should  Immediate- 
ly become  due  and  collectible,  and  tbe 
company  should  proceed  to  enforce  col- 
lection of  the  same,  without  waiting  for 
Che  due-day  to  arrive.  These  notes  were 
retained  by  the  company,  under  Its  con- 
trol, and  the  defendants  In  error  wen»  not 
requested  to  collect  them  until  the  other 
agencies  which  bad  been  employed  to  col- 
lect them  had  tailed,  In  1888.  Suit  was  In- 
stituted agalDst  the  defendants  In  error 
as  the  guarantora  thereof  In  Mny,  1888. 
The  salt  was  defended  upon  the  ground 
tbat  the  plaintiff  had  held  the  crop-Hen 
notes  until  they  had  perished;  tbat  ttaey 
were  all  perfectly  good,  and  could  have 
been  collected  by  the  defendants  In  error  it 
they  had  been  requested  to  do  so;  that 
by  this  contract  the  said  defendants  In 
error  could  not  collect  these  until  they 
were  authorised  to  do  so  by  the  com- 
pany: that  the  farmers  came  to  pay,  and 
the  defendants  In  error  did  not  have  the 
notes,  and  could  notcollect;  andthatafter 
the  tobacco  bad  all  been  sold,  and  the 
money  for  It  used, this  Important  security, 
which  was  the  protection  of  tbe  guarantor 
as  well  as  for  the  security  of  the  creditor, 
bad  been  wasted  by  the  Improvidence  and 
non-action  of  the  creditors,  and  that,  in 
Justice,  he  should  bear  the  loss  which  bad 
been  caused  by  his  laches  and  neglect 
alone.  The  case  was  tried  by  a  Jury, 
which  the  court  instructed  as  tnllows,  as 
to  the  law  of  the  case:  "The  court  In- 
structs the  Jury  that  if  th^  believe  from 
the  evidence  that  the  platntlfts  took  pos- 
session of  the  fertlltEer  notes,  on  which 
this  action  Is  brought,  before  they  came 
due.  and  never  returned  them  to  the  de- 
fendants, or  directed  tbe  defendants  to 
take  possession  of  and  collect  them,  and 
that  wblle  In  possession  of  the  plaintiffs 
theaald  notes  could  have  been  collected 
by  due  diligence,  and  that  such  diligence 
was  not  used  by  the  plaintlft,  then  the 
plAlntUt  cannot  recover  as  to  any  notes 


which  were  solvent  and  could  have  been 
collected  by  them  by  the  use  of  doe  dili- 
gence,"—and  rejected  tbe  Instracttons 
asked  for  by  tbe  plaintiff  In  error,  to  the 
effect  (1)  that  there  was  no  duty  of  dlll- 
gence  upon  the  creditor  until  tbe  guar- 
antor gave  notice  In  writing  to  sue;  (3) 
that  the  creditor  was  not  bound  to  go  In- 
to equity  and  exhaust  all  remedies  b^ore 
looking  to  guarantor;  and  (3)  that  the 
creditor  bad  a  right  of  action  against 
tbe  guarantor  before  bringing  any  suit 
against  the  principals.  And  the  Jury  ren- 
dered a  verdict  In  tavur  of  the  defendants; 
and  the  court  overraled  tbe  motion  ol  the 
plaintifh  to  set  aside  the  verdict,  and  ren- 
dered Judgment  In  accordance  therewith, 
and  the  plaintlft,  having  duly  excepted, 
applied  for  and  obtained  a  writ  of  error 
to  this  court. 

We  think  there  is  no  error  in  the  Judg- 
ment complained  of.  The  plaintiff  in  er- 
ror might  have   exacted   the  personal 
notes  of  their  sainmen,  If  th^  bad  done 
so  within  a  reasonable  time ;  but  tbis  they 
have  never  done,  and  have  brought  thdr 
suit  upon  the  guaranty,  and  tbis  provto- 
Ion  they  must  be  held  to  have  waived. 
The  principle  announced  In  the  court's  In- 
struction is  correct;  Onaraoty  Is  distin- 
guished from  suretyship  in  being  a  second- 
ary, while  the  latter  Is  a  primary,  obliga- 
tion. Tbe  contract  of  the  guarantor  i» 
hie  own  separate  undertaking.  In  which 
the  principal  does  not  Join.  Tbe  ^aran- 
tor  contracts  to  pay  If.  by  tbe  use  of  due 
diligence,  the  debt  cannot  be  made  out  (rf 
the  principal  debtor,  while  the  surety  un- 
dertakes directly  for  the  payment,  and  so 
is  responsible  at  once  if  tbe  principle  d^t> 
or  makes  detaolt;  or,  In  other  words, 
guaranty  Is  an  undertaking  that  the  debt- 
or shall  pay;  euret^hlp,  tbat  the  debt 
shall  be  paid.  A  guarantor  Is  often  dis- 
charged by  the  indulgence  of  the  creditor 
to  the  principal,  and  is  usually  not  re- 
sponslble  unless  notlfled  of  the  default  of 
the  principal.    A  surety,  on  tbe  other 
hand,  Is  an  oris^nai  promisor  and  debtor, 
and  Is  held,  ordinarily,  to  .know  every  de- 
fault of  bis  principal.  A  surety,  by  his 
contract,  undertakes  to  pay  If  the  debtor 
does  nut;  the  guarantor  undertakes  to 
pay  if  the  debtor  cannot.  The  one  Is  In- 
surer of  the  debt;  the  other  an  insurer  of 
tbe  debtor.  From  the  nature  of  the  for- 
mer,  the  undertaking  Is  Immediate  that  tbe 
act  shall  be  done,  which,  If  not  done, 
makes  the  surety  responsible  at  once; 
but  from  tbe  nature  of  the  latter,  non- 
ablltty  (In  other  words.  Insolvency)  must 
be  shown.   9  Amer.  A  Eng.  Enc.  Law,  68, 
and  authorities  cited.  The  undertaking 
here  Is  one  of  guaranty,  and  the  suit  is  up- 
on such  an  nndertakins,  and,  from  what 
has  been  said,  the  courrs  instruction  ai;>- 
peara  to  be  clearly  right,  npon  tbe  ques- 
tions arising  upon  the  evidence  as  to  what 
the  tacts  are,  tbe  Jury,  the  proper  tribunal 
to  pass  upon  that  matter,  has  rendered 
its  verdict,  which  can  be  reviewed  here 
only  as  upon  a  demurrer  to  evidence;  and 
when  tbe  plaintiff  In  nror  has  be^  re* 
quested  to  admit  the  truth  of  the  evideaee 
of  the  dettodant  in  error,  and  all  Jost  iit- 
fereuces   flowing  tbwtfrom,   and  haa 
waived  all  of  his  own  evldoice  in  confltet 
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tlierenith,  we  can  see  no  groand  upon 
wblcb  we  could  dlHturb  the  verdict  In  thiM 
caae,  which  appears  to  he  plainly  right. 
We  are  of  opinion  to  affirm  the  Judgment 
complained  of  and  appvaled  from  here. 
Judgment  affirmed. 


Stewart's  Adm'r  t.  Nbwpobt  Nswb  ft 

M.  V.  R.  Co. 
<5upr0nie  Court  of  ^P^^  ^  Firginla.  June 

HaouaHstot— OoiTTBiainoitT  NMuemion. 

1.  Tbe  engineer  of  a  •teamer  wbloh  was 
moored  at  a  ooaliog  pler  was  told  by  the  health 
offlov  that  the  pier  was  a  dangerous  place,  as 
the  coal  chntes  were  all  imoorered,  ana  that  a 
meesengfr  woald  be  sent  to  tsonduct  him  when  it 
was  Ume  for  blm  to  go  npon  the  pier  to  look  aft- 
er the  weighing  of  the  ship's  ooal.  The  engineer, 
however,  immediately  went  on  the  pier,  walked 
along  the  car  track,  fell  through  one  of  the  coal 
chutes,  and  was  killed.  There  were  lights  so 
placed  as  to  plainly  show  plank-walks  along  the 
sides  of  the  track  and  also  the  chute  through 
which  he  fell.  The  engineer  had  previously  been 
on  this  and  other  coaling  piers  in  whlca  the 
chutes  were  always  left  open.   H^d^  taat  he  was 

elltT'  of  eontribatonr  negllgenoe,  Mid  there  can 
no  xeoorery  fbr  hu  death, 
fl.  The  evfdenoe  showed  that  In  all  ooallnsr 
piers  the  chutes  were  left  open;  and  experts  tes- 
Ufled  that  to  cover  them  up  would  increase  the 
daoger  from  them.  Moreover  it  appeared  that 
electrio  lights  were  so  placed  ondefendant*s  pier 
that  the  cmutes  could  be  seen  as  plainly  at  night 
as  by  day.  The  pier  was  In  other  respects  c<m- 
structed  in  flrst-clasn  manner.  Held,  that  there 
was  no  negligence  on  defendant's  part 

Error  to  Warwick  county  court. 

M.  T.  HagbBa  and  Joseph  Cbrlatlan,  tor 
plaintiff  In  error.  W.  J.  RobertHon,  S,  T. 
IVlckbum,  and  A.  S.  Seg&r,  for  defendant 
In  error. 

Lacy,  J.  Thle  1r  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  o!  Warwick 
county, rendered  ontbeZlatdayof  Septem- 
ber. 1888.  The  action  waa  by  the  plaintiff 
In  error  to  recover  damaxeelor  theallf^eed 
ne^llKenoe.  killing,  or  ranaing  the  death 
ofJamea  Stewart,  hla  Intestate.  The  de- 
fendant in  error  la  the  owner  and  operator 
of  a  coal  pier  at  Newport  Newa.  On  the 
19tl)  day  of  September,  1887,  on  Engllah 
ateam-ahlp  came  np  to  the  said  pier  to 
take  on  a  anpply  of  coal.  The  chief  en- 
gineer,  Jamea  Stewart,  tlie  deceased,  asked 
leave  of  the  health  officer  to  come  on  shore 
tu  get  some  tobacco  which  he  wlHhd  to 
boy  In  the  ti>wn,  which  regnest  the  health 
officer  refused,  when  the  deceased  Hald  he 
would  hare  to  go  on  the  pier  to  eee  his 
coal  weighed,  and  proposed  that  be  then 
could  go  on  shore,  and  get  the  tobacco,  to 
which  anggpstlon  the  health  officer  made 
no  ubjRCtion,  but  directed  him  not  to  he 
In  a  hurry,  to  wait  nntii  he  was  called: 
that  he  would  be  called  when  the  coal  was 
ready  to  be  weighed ;  that  those  in  charge 
of  the  pier  would  send  a  mesHenger  tor 
hira;  he  would  show  him  to  the  office;  and 
Informed  him  that  this  pier  was  a  danger- 
ous place,  and  that  the  coal  chutes  were 
all  uncovered.  The  captain  and  thehealth 
officer  then  left  the  ship  and  proceeded,  by 
the  ground'floor,  to  the  shore.  Immedi- 
ately after  this  the  deceased  left  t^e  ship  and 
proceeded  to  tlie  office,  and  after  going  to 
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the  office  where  the  coal  had  not  been 
brought,  and  where  he  could  not  then  get 
It  weighed,  on  hts  return  to  the  ship,  he 
walked  Into  a  uhute  and  was  killed.  The 
deceased  probably  left  the  ship  by  the 
ground-fluor  of  the  pier,  as  the  ship  wan 
close  to  this*  and  ascended  to  the  second 
floor,  and  ascended  by  steps  there  placed 
to  the  office;  the  second  flour  waa  provid- 
ed with  a  walk-way  along  the  center,  and 
the  third  floor  was  provided  with  a  walk- 
way on  each  elde  ot  the  track  on  which 
the  earn  came,  bringing  coal  fur  delivery, 
and  In  the  middle  of  this  track  were  holes 
or  chutes  with  funnel-shaped  attachments, 
into  which  the  coal  was  dumped  to  tall 
Into  the  ships  or  other  water-craft  which 
lay  along  the  pier  tor  the  purpose  of  being 
loaded  or  supplied  with  needed  coal.  The 
deceased  could  have  walked  along  the 
walk-ways,  and  would  thus  have  avoided 
danger,  but  he  walked  along  the  track  In 
the  full  blaze  ot  electric  llghta  which  lllnm- 
inated  the  whole  floor,  as  also  the  second 
flfK>r.  The  deceased  saw  clearly,  or  could 
have  seen,  the  walk-ways  and  the  track, 
and  when  he  reached  the  chute  he  was  very 
close  to  a  bright  electiic  light  placed  on  a 
pole,  and  which,  the  evidence  showa,  lit 
up  this  hole  and  all  Its  surroundings.  He 
was  seen  by  the  clerk  at  the  office  Just 
as  he  stepped  Into  the  bole,  too  late  to 
warn  him.  The  action  against  the  com- 
pany is  based  upon  the  alleged  negllgmee 
ot  the  said  company  in  not  covering  up 
these  chntea.  There  was  a  demurrer  to  the 
evidence  In  the  circuit  court  by  the  defend- 
ant, aiid  the  Jary  assessed  the  damages, 
subject  to  the  Judgment  of  the  court  on 
the  demurrer  to  the  evidence,  at  910,000; 
but  thecunrtsustalnedthedemurrerto  the 
evidence,  and  the  plaintiff  brought  the  case 
to  this  court  by  writ  ot  error.  There  Is 
no  evidence  In  the  case,  and  no  charge  of 
negligence  against  the  coropaoy  tending 
to  show  negligence,  except  such  as  was  to 
be  found  In  the  construction  of  the  pier. 
The  evidence  shows  that  the  pier  waa 
first-class  In  construction  In  every  respect, 
and  that  the  qnestlon  of  covering  up  these 
chutes  had  been  nnder  consideration  by 
the  englneeni,  and  It  was  considered  Im- 
practicable to  cover  up  these  chutes  with- 
out increasing  the  danger  lurking  about 
them,  and,  in  order  to  prevent  Injury  to 
strangers  whocame  there  on  bnslness.and 
to  the  employes,  the  brilliant  electric  lights 
had  been  provided  by  night,  which  caused 
them  to  bn  as  obvlons  at  night  as  by  day- 
light. No  coal  piers  anywhere  in  the 
country  are  covraed,  as  is  proved  by  w1t> 
nesses  who  had  inspected  them  in  many 
large  cities  elsewhere.  There  Is  no  ground 
upon  which  we  can  say  that  It  is  negli- 
gence in  the  owner  and  operator  ot  a  cual 
pier  to  keep  the  chutes  open.  It  Is  held  by 
those  best  Informed,  and  most  capable  of 
Judging,  and  most  interMted  In  the  safe 
conduct  ot  this  business,  that  to  cover 
these  openings  would  not  only  impair  and 
obstruct  the  buslnessconnected  with  them, 
but  would  Increase  the  risk  to  life  and 
limb,  as  they  would  sometimes  be  left 
open  or  impntectly  adjusted, and  thus  con- 
stitute a  trap  extremely  dangerous  to  life, 
or  be  sometimsB  accidentally  misplaced  or 
dhrtarbed. 
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Bat  if  It  Bfaall  be  Bnccessfallr  claimed  and 
Btaown  that  it  would  be  beet  that  thew 
should  be  curered,  buwerer  expetislTO  and 
troublesome,  and  then  properly  guarded 
at  all  times,  so  as  1o  render  them  abso- 
lutely safe,  and  this  failure  could  l>e  Im- 
puted to  thecompanj  for  negllfcence,  there 
Is  another  principle  which,  in  this  case, 
would  defeat  the  recovery  of  the  plain  tiff. 
That  a  person  who,  by  his  own  default, 
has  hrousht  upon  himself  a  loss  or  Injury 
can  claim  no  compensation  fur  it  from  an- 
other Is  a  principle  of  universal  applica- 
tion ;  and  It  is  equally  true  that.  It  his  Im- 
prudence or  negUfcence  has  so  materially 
contributed  to  the  loss  or  the  injury  that 
but  for  such  imprudence  or  nefcllKence  it 
would  not  have  occnrred.  be  can  claim  no 
recompense  from  another,  wbohas  been  in- 
strumental in  cauelnff  it,  unless  the  latter, 
upon  the  discovery  of  the  danirer  Into 
which  the  party  bad  brought  himself  by 
bis  own  fault,  could,  by  the  nee  of  such  dil- 
igence as  the  extent  of  the  danger  and  the 
nature  of  tbe  threatened  Injury  required, 
have  avoided  the  occurrence.  If.  tn  other 
words,  the  Injury,  thooRb  Inflicted  by  an- 
other, was  unavoidable  by  the  exercise  of 
proper  diligence,  by  reason  of  the  situation 
of  peril  into  which  the  party,  by  his  own 
neglect,  had  placed  himself,  he  mnstbecon- 
sidered  as  the  uutliorof  hlu  o  wn  misfortune. 
That  the  deceased  contributed  to  his 
death  by  his  own  n^ligence  in  this  case  is 
clear.  (1)  He  was  the  chief  engineer  of  a 
Bteam-ship,  which  was  constantly  taking 
on  coal,  and,  as  It  was  his  buslnem  and 
cufttom  to  go  on  these  plere  to  see  to  the 
weighing  of  the  necessary  coal  forthe  ship, 
It  le  not  unreasonable  to  suppose  that 
he  knew  that  these  chutes  were  uncovered, 
as  they  were  always  nncorerad,  as  are  all 
coal  piers,  as  Is  proved  by  the  evidence  In 
this  case.  (21  He  had  before  coaled  at  this 
pier,  perhaps  more  than  once.  Hie  face 
was  familiar  to  the  health  officer.  He 
therefore  knew  that  these  chutes  on  this 
pier  were  uncovered  generally  and  always 
beforethis.  (3)  Hecertalnlyknewthatthey 
were  uncoveredatthls  pleratthls  time, be- 
cause he  wasdlstlnctly  so  Informed  by  the 
health  officer.  (4)  fie  was  warned  to  wait 
for  a  guide;  that  bis  trip  would  not  only 
be  dangerous,  but  probably  useless,  unless 
be  waited  for  the  mesHenger  who  would  be 
sent  for  him  to  give  him  notice  that  his 
coal  WHS  ready,  and  to  perform  the  very 
Important  part  of  guiding  blm  Co  tbe  office 
In  safety  over  these  dangerous  ways.  He 
choee  to  disregard  this  caution,  and  so 
Delected  wholesome  sategnard.  (5)  When 
leaving  tbe  office,  when  he  really  bad  nonn 
but  a  pretended  mission,  be  saw  sale 
plank-ways,  one  on  each  side  of  the  track, 
which  be  declined  to  use,  and  walked  up- 
on the  track,  which  he  knew  to  be  honey- 
combed with  open  chutes.  (6)  When  he 
reached  the  chute  in  qnestlon,  which  was 
right  open  aud  under  the  full  blaze  of  an 
electric  light,  which  plainly  showed  it  to 
all  who  chose  to  look,  he  neglected  to  use 
his  eyes,  aud  walked  into  It,  and  to  his 
death,  when,  by  the  simple  precaution  of 
looking  where  he  stepped,  he  would  have 
been  saved  from  all  harm.  This  negligence 
on  his  part  was  of  the  grossest  character. 
Why  he  did  not  look  where  he  was  walk- 


ing will  forever  be  unexplained ;  bat  that 
bis  own  negligence  was  the  proximate 
cause  of  the  Injury  which  be  received, 
without  which  the  Injury  would  not  have 
happened  to  him.  Is  clear,  and  hels  not  enti- 
tled to  recover  damages  for  an  injary 
caused  by  himself.  Dun  v.  Ballroad  Co., 
78  Va.  645.  and  cases  cited.  And  we  think 
there  was  no  error  In  the  Judgment  coin- 
plained  of,  and  tbe  same  mast  be  affirmed. 


McCaix  v.  Tufts, 
(Sufyremc  Court  of  Qeorgia.  June  a,  ISOO.) 

JUSnCBB  OF  TBX  PSACB— FXOOIIKIBB— FkLDW 

Puis. 

Act  Q&.  Sept  26,  1883,  provides  that 
"whenever  the  daleodant  in  any  civil  suit  Id  the 
Justice's  courts,  in  an  nncODdltional  contract  in 
writing,  makes  defense,  he  shall  make  such  de- 
fense at  the  first  term  of  said  court. "  Plaintiff 
sued  on  three  nromissory  notes,  and,  defendant 
filing  no  plea  and  making  no  appearanue,  Judg- 
meut  was  entered  default  field  that,  on  de- 
fendant's appeal  to  a  Juiy,  it  was  proper  to  abiki 
his  pleas  fllod  after  the  fudgnwt. 

Error  from  snperlor  coart,  Wareeoanty ; 
Atkinson,  Judge. 

S.  W.  Bitch,  by  BarrUon  A  Pe^ies,  for 
plaintiff  In  error.  L.  A.  WUaon^  for  de- 
fendant In  error. 

Simmons,  J.  Tufts  sued  McCall  In  a  Jas- 
tlce's  court  upon  three  promissory  notes, 
at  the  March  term  of  said  court.  At  that 
term,  there  being  no  plea  filed,  and  no  ap- 
pearance made  by  thedefendnnt,  jndgmrat 
was  rendered  in  favor  of  the  plaintiff. 
McCall  entered  an  appeal  to  a  Jury.  At 
the  trial  before  the  Jury,  plaintiff  intro- 
ducetl  bis  notes,  and  closed.  Defendant 
sought  to  Introduce  evidence  nnder  tbe 
plea  of  tbe  general  Issue  and  payment, 
which  pleas  he  had  filed  after  the  Judgment 
at  the  first  term  of  the  court.  Plalntllf 
objected  to  tbe  Introduction  of  any  evi- 
deuce,  and  moved  to  strike  bis  plesB, 
which  motltm  was  grantetl  by  the  Justice, 
and  a  verdict  was  rendered  by  the  Jury  la 
favor  of  the  plaintiff.  Defendant  sued  out 
his  writ  of  certtontrt  to  the  superior  court, 
alleging  that  the  Justice  erred  In  atrlklng 
his  plena,  and  directing  the  Jury  to  find  a 
verdict  for  the  plaintiff,  and  entering  ap 
Judgmeut  thereon.  On  the  hearing  of  tbe 
case  In  the  superior  court,  the  trial  judge 
dismissed  the  certiorari,  and  McCall  ex- 
cepted. Under  the  act  approved  Septem- 
ber 36. 1888,  (Acts  1882-88.  p.  108,)  the  trial 
Judge  did  not  err  In  dlaralaslng  tbe  cerf/o- 
larf.  That  act  provides  that  "wfaenem- 
the  defendant  in  any  dvll  snlt  In  the  Jus- 
tice's courts.  In  an  unconditional  contract 
In  writing,  makes  defense,  he  shall  make 
BQch  defenseatthe  drstterm  ofsald court' 
The  next  section  provides,  in  substaoce, 
that  when  such  defeube  Is  made  the  case 
shall  stand  for  trial  at  the  next  regular 
term  of  the  court,  provided  that  it  may 
be  tried  at  the  first  term  when  said  plea  is 
filed.  If  the  plaintiff,  bis  agent,  or  attor- 
ney. Is  present,  and  consents  thereto. 
The  record  showing  that  the  snit  In  the 
Justice's  court  was  upon  an  unconditional 
contract  In  writing,  and  It  further  appear- 
ing that  no  defense  or  plea  was  filed  at  the 
first  term,  the  Justice  of  the  peacedid  right 
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In  Btriklng  the  pleas  at  the  second  term  of 
theeourt;  and  theJadKe  of  the  superior 
court  did  right  In  affirming  that  Jadgment. 
The  act  Is  Imperative,  that,  when  a  snlt  la 
brongbt  In  a  Justice's  court  apon  an  un- 
conditional contract  In  writing.  If  there  Is 
a  defense  thereto.  It  shall  be  filed  at  the 
first  term.  If  not  filed  at  that  tarn >  un- 
der this  act  the  defendant  loses  his  right 
to  make  any  defense  to  the  salt.  Judg- 
ment affirmed. 


BOBINBON  T.  8ULTBR. 

{Supreme  Cauirt  qf  Georgia.  June  2,  1800.) 

AS0U1CF8IT— FLUDINa— iKSTRnOTIOnS. 

1.  Plaintiff  alleged  that  defendant  made 
m  note  to  him  for  a  given  sum,  and,  to  seonre  it, 
executed  a  deed  under  Act  Oa.  Deo.  13,  1871, 
and  acta  amendatory  thereof;  that  defendant  had 
f^led  to  pa;  the  note  or  interest;  and  that  plain- 
tUt,  to  protect  his  seciwity,  had  been  obliged  to 
pay  taxes  and  insurance  on  the  property,  and 
also  the  amounts  due  a  loan  sssocdatlon  tt^t  had 
a  prior  lien  thereon;  and  he  prayed  judffment  for 
the  whole  amount  so  expended  In  addluon  to  the 
note  and  Interest  field,  that  the  complaint 
stated  a  oanee  of  action,  and  a  demurrer  thereto 
was  properly  overruled. 

8.  A  tu-deed  oi  the  pnmerly  from  the 
olty  marshal  to  platntUI  ia  aomiaaible  in  evl- 
denoe  to  show  that  plalntlfl  had  paid  the  taxes 
thereon. 

a.  In  such  action  it  Is  not  error  to  charge 
that  it  was  a  part  of  the  contract,  whether  men- 
tioned  In  the  deed  or  not,  that  the  property 
should  be  kept  up  and  preserved  as  security  for 
the  debt,  and  that.  If  the  amounts  paid  by  plain- 
tifl  were  necessary  for  that  parpoae,  be  had  a 
right  to  pay  them,  whether  requeeted  to  do  so  or 
not  by  oetendanf,  and  was  entitled  to  recover 

Srror  from  dty  court  of  Sarannah; 
Habubk,  Judge. 

Sniter  sued  Robinson  tor  91.247.49,  be 
sides  Interest  on  divers  sums  mentioned  in 
the  declaration,  and  the  further  sum  of 
$150,  as  attorneys'  fees,  making  the  fol- 
lowtDg  allegations:  On  February  16. 1888, 
Boblnson  made  to  blm  a  promissory  note 
for  96S9.85.  and,  to  secure  It,  gave  blm  a 
deed  to  certain  realty,  under  the  provisions 
of  the  act  of  December  13, 1871,  and  the  acts 
amendatory  thereof.  Boblnson  has  failed 
to  pay  the  principal  and  Interest. orelther, 
apon  this  note,  and  also  become  liable,  by 
reason  thereof,  to  pay  all  costs,  expenses, 
and  attorneys'  fees,  and  commissions,  In- 
corred  by  petitioner  in  enforcing  his  rights 
as  vendee  under  the  deed,  which,  by  the 
terms  of  the  deed,  are  to  be  Included  In  the 
Judgment  to  be  rendered  upon  the  note, as 

Bart  of  the  same.  Owing  to  the  failure  of 
obinson  to  pay  any  taxes  upon  the  prop- 
erty. Inclading  even  a  charge  by  the  mu- 
nicipal authorities  ol  Savannah  for  clean- 
ing a  sink  upon  the  premiBes,  and  failure 
to  pay  fire  insurance  premlnme  and  loan 
association  dues,  petitioner.  In  order  to 
protect  and  enforce  his  rights  as  vendee 
under  the  deed,  was  put  to  the  costs  of 
paying  the  loan  aseoclatton  seven  Install- 
ments,  of  980  each,  amounting  besides  In- 
terest, to  9210,  and  the  paying  of  city 
taxes  from  and  including  1883  to  July  1, 
and  state  and  county  taxes  from  and 
Including  1888  to  and  Including  1888.  and 
to  pay  98.61  for  cleaning  out  the  sink  up> 
on  the  premises,  and  also  of  paying  fire  lu- 
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snrance  lor  six  years,  from  November  16» 
188S.  amounting  to  976,  and  the  farther 
expense  of  attorneys*  fees  and  commls-- 
slons.  Petitioner  prayed,  not  only  for  a 
general  Judgment  against  Robinson  for 
the  amount  of  principal  and  interest  due 
on  the  above-mentioned  payments,  and 
un  the  note,  and  for  attorneys*  fOes,  but 
for  a  special  judgment  against  the  proper- 
ty conveyed  to  secure  the  debt.  Attached 
as  an  exhibit  to  the  declaration  was  the 
deed  from  Robinson  to  Suiter.  It  was  a 
deed  given  under  the  act  of  December  12, 
1871,  and  the  amendatoir  act,  to  secure  an 
Indebtedness  evidenced  by  note  of  9639.86, 
the  note  being  dated  February  16. 18SS, 
and  due  January  1, 18S4.  It  conveyed  the 
halt  of  a  city  tot,  fully  described  in  the 
deed.  The  deed  recited  that  this  half  lot 
bad  been  before  conveyed  by  a  similar 
deed  to  the  loan  association,  to  secare  a 
loan  of  money,  on  July  1, 1878,  with  bond 
to  reconvey  to  Robinson,  or  to  wbomso- 
ever  he  might  elect,  wblcb  bond  Boblnson 
has  signed  and  transferred  to  bulter.  to- 
gether with  his  deed  to  Suiter,  with  all  his 
rights  thereundw.  The  habendum  clause 
was  ttae>  Suiter,  his  heirs,  and  assigns  for- 
ever, should  hold  the  property,  subject 
only  to  the  prior  right  of  the  loan  asso- 
ciation of  subjecting  It  to  the  payment  of 
such  part  ol  the  loan  as  It  mlfl^tfall  to 
be  able  to  collect  from  Boblnson.  The 
deed  farther  provided  that  it  was  Its  mean- 
ing and  purpose  to  invest  Suiter  with  the 
absolute  title,  subject  only  to  the  right  of 
the  ussoclutJon,  giving  him  the  right  and 
power  to  sell  according  to  the  statute, 
(section  1970.  Code.)  on  failure  of  Bobln- 
son to  pay  tbe  debt  of  9639.86,  or  any  por- 
tion of  It,  It  b^g  distinctly  understood 
that,  upon  default  in  the  punctual  pay- 
ment of  said  promissory  note,  all  costs, 
expenses,  attorneys*  fees,  and  commis- 
sions, Incurred  by  Suiter,  his  heirs,  etc.,  la 
enforcing  his  rights  under  the  deed,  as  ven- 
dee, should  be  included  In  tbe  iudgment  to 
be  rendered  upon  the  promissory  note, 
and  allowed  as  part  of  tbe  same.  This 
deed  was  dated  February  16, 1888,  signed 
by  Boblnson.  and  consented  to  In  writing 
by  bis  wife.  Tbe  defendant  demurred  gen- 
erally upon  the  ground  that  petitioner 
bud  not  set  forth  such  a  cause  as  entitled 
blm  to  tbe  Judgment  sought.  He  de- 
murred specially  and  respectively  to  the 
dlBierent  parts  ol  tbe  petition  aetttng  lortb 
and  elalmlns  repovor  of  taxes,  money 
paid  for  cleaning  vault,  or  sink,  for  fire 
Insurance  premiums.  Installments  for  loan 
association,  and  attorneys*  commissions. 
He  further  demurred  specially  to  that 
part  of  the  petition  which  prayed  Judg- 
ment specially  against  the  land  on  any 
part  of  tbe  debt,  except  that  covered  by 
the  note,  and  the  costs,  expeaises,  attorn 
neys'  fees,  and  commissions  incurred  In  en- 
forcing the  same.  This  demurrer  was 
overruled.  Exceptions  pendeate  lite  were 
taken  at  the  time,  and  error  Is  assigned 
upon  tbera  in  the  bill  of  exceptions. 

Defendant  pleaded  the  general  Issue. 
Upon  the  Mai  of  the  ease  plaintiff  put  In 
evidence  the  deed  and  the  note.  He  also 
put  In  other  evidence,  tending  to  show 
that  he  paid  the  Insurance,  taxes,  loan  as- 
sociation Installments,  and  other  charges 

Digitized  by  Google 


888 


SOTTTHEASTEBSr  BEFOBTEB,  YOL.  11. 


mentioned  In  tbe  declaration.  Plaintiff 
teatifled  that  Boblnaon  had  no  money  to 
pay  the  insurance,  and  tnld  htm  to  go  and 

fiay  it  for  Boblnson.  Wltnebs  got  a  deed 
rem  the  city  marshal  to  the  property  be- 
cause It  was  advertised  for  city  taxes,  and 
-wltoess  bought  it,  paying  the  taxes,  and 
^  for  the  deed.  Robinson  knew  that  be 
bad  paid  the  loan  association  install- 
ments, and  told  him  to  pay  them ;  had  no 
money,  and  asked  him  to  pay  It  for  him. 
Boblnson  knew  witness  was  paying  state 
end  city  taxes  upon  the  property.  Wit- 
ness has  never  been  paid  any  portion  of 
the  debt,  or  Interest.  Ten  per  cent,  on  the 
amount  collected  is  the  usual  race  of  at- 
torneys* tees  witness  has  been  paying. 
These  Torlons  payments  made  by  witness 
are  a  part  ol  the  expenses  for  the  protec- 
tion of  his  rights  under  the  deed.  Robin* 
son  was  oat  of  work,  and  bad  no  money  to 
pay  them  with,  and  asked  witness  to 
pay  them.  Witness  has  claimed  to  own 
the  property  ever  since  he  took  the  mar^ 
shal's  deed ;  that  is,  he  has  returned  it  as 
bis  property  from  that  time.  He  had  ten- 
dered to  him  the  amount  of  taxes  men- 
tioned in  the  deed,  and  10  per  cent,  added, 
lint  did  not  receive  it,  witness  dues  not 
know  whose  money  it  was  that  was  ten- 
dered to  him,  whether  it  was  Robinson's 
money,  or  tbe  money  of  Mrs.  Robinson's 
attorney.  He  had  some  litlgattun  with 
Mrs.  Robinson,  who  claimed  a  homestead, 
and  during  the  trial  of  that  litigation, 
which  was  after  he  took  tbe  marshal's 
deed,  her  attorney  tendered  to  him  the 
amount  of  taxes  mentioned  In  the  deed. 
Witness  has  never  been  paid  back  these 
taxes ;  never  tried  to  get  them  back  from 
Robinson,  but  put  bis  claim  In  an  attor- 
ney's hands  about  a  year  ago;  has  re- 
mained in  poosesBion  of  this  deed  ever 
since ;  has  never  tendered  Robinson  back 
bis  title;  and  has  not  conversed  with  him 
tor  four  years.  The  property  never  has 
been  returned  In  Robinson's  name  since 
witness  got  possession  of  the  deeds,  but 
RoblDson  has  lived  in  tbe  house  all  the 
time,  and  retained  possession  up  to  the 
present,  and  witness  has  not  collected  a 
dollar  CH  rent.  He  thinks  Mrs.  Robinson 
lives  in  the  house.  Plaintiff  put  In  evi- 
dence the  varlons  policies  of  insurance  In- 
snrlug  Robinson  on  the  house,  loss,  If  any, 
payable  to  Suiter  as  his  interest  might  ap- 
pear, which  had  been  taken  and  paid  tor 
by  him,  plaintiff;  also  tax-receipts  show- 
ing that  he  paid  state  and  county  aud 
city  taxes,  as  mentioned  In  the  declara- 
tion ;  and  receipts  for  Installments  of  the 
loan  association  stock,  and  Interest;  and 
also  a  recent  for  the  $3.61,  for  cleaning 
the  vault.  He  also  put  in  erldence  the  tax 
e.  fa,,  against  Robinson,  for  state  and 
county  taxes  tor  1SS3,  and  entries  ehow- 
ing  its  transfer  to  him  on  May  7, 18R4,  Its 
levy  on  April  28, 188^  on  the  pniperty  in 
quesUon,  and  similar  S.  A.  for  taxes  for 
1884,  and  tbe  city  marshal's  deed  convey- 
ing the  property  to  him,  as  the  purchaser, 
under  the  city  tax-sale  of  the  property  In 
question, by  vlitue  of  an  execution  against 
the  estate  of  Patrick  Robinson,  this  deed 
being  dated  July  1,  ISfU,  together  with  the 
0.  /k,,  and  levy  thereon,  under  which  the 
*e  was  made*  etc  He  also  put  in  evlr 


d«iee  tending  to  show  that  Boblnson  was 

otherwise  Indebted  to  him  on  a  store  a&> 
count,  for  which  be  had  brought  anoth^ 
suit  against  Robinson,  and  obtained  judg- 
ment on  May  5, 1884.  Tbe  defendant  tes- 
tified that  he  did  not  request  Suiter  to  pay 
the  insurance;  knew  that  he  bought  the 
property  at  tax-sale,  and  witness  has 
made  no  rotnmsof  it  for  taxes  since;  never 
reqaested  Salter  to  pay  the  taxes.  Wit- 
ness has  paid  no  rent  to  Sultw  for  the 
time  he  lived  In  tbe  house;  nor  taas  he  paid 
any  taxes  or  Insurance  on  the  property 
since  1HS3;  nor  made  any  tax-returns  ^nce 
tbe  date  ol  bis  deed  tn  Suiter;  nor  paid 
anything  on  the  property  since  then; 
thinks  be  was  out  of  work  In  1884,  but  not 
all  the  year.  He  tried  to  sell  tbe  property, 
bat  Salter  had  It  garnished ;  had  no  objec- 
tion to  pairing  Suiter  tbe  debt;  did  not 
pay  him  the  insorance,  nor  the  taxes,  and 
did  not  suppose  he  had  to,  and  his  objec- 
tion to  paying  them  is,  he  does  not 
think  Salter  is  entitled  to  it.  Suiter  paid 
the  taxes  to  save  blmself,  uid  witness 
thinks  witness  ought  to  pay  these,  but 
not  the  insurance.  Defendant  then  pnt  In 
evidence  a  copy  of  the  Judgment  rendered 
in  Chatham  superior  court,  on  the  appli- 
cation of  Mrs.  Robinson  for  exemption  of 
personalty  and  a  homestead,  on  appeal 
from  tbe  court  of  ordinary;  Judgment 
dated  January  6, 1885.  This  was  a  Jadg- 
ment  entered  au  upon  a  verdict,  to  the  ef- 
fect that  Mrs.  Robinson  was  entitled  to 
tbe  homestead  out  of  her  hoband's  eqnlty 
of  redemption  in  his  real  estate,  which 
was  worth  less  than  $1,600,  and  that  she 
was  entitled  to  have  exempted  to  her  per- 
sonalty of  the  value  of  $30,  and  the  costs  of 
the  appeal  were  taxed  against  theearea tor. 
who  was  Suiter.  The  jury  found  for  the 

J>liUntlff  the  fun  amount  sued  for,  and 
ound  that  said  amount  should  not  only 
be  a  general  lien  against  defendant's  prop- 
erty, but  also  a  special  lien  against  tbe 
property  mentlonea  In  thedeed.  and  defend- 
ant moved  for  a  new  trial  on  the  following 
grounds:  (1)  Verdlctcontrary  to  law  and 
evidence.  (2)  Error  in  overruling  the  de- 
murrer. (S)  Error  In  permitting  the  plain- 
tiff, over  dtfendant's  objection,  to  prove 
tbattaehad  paid  thestateandcoanty  taxes 
on  the  property.  (4)  Similar  Mirignment 
of  error  as  to  the  city  taxes,  and  fur  clean- 
ing the  vault.  (5)  Slmilarasslgnment  of  er- 
ror as  to  the  loan  association  install- 
ments. (6)  Similar  aselgnmeot  of  error 
as  to  the  insurance  premiums.  (7)  Simi- 
lar assignment  of  error  as  to  permitting 
plaintiff  to  testffy  that  defendant  bad  re- 
quested him  to  pay  the  taxes,  insurance, 
and  Joan  association '  Installmraits.  Nei- 
ther in  the  third,  fourth,  flith,  sixth,  or 
seventh  grounds  Is  there  a  statement  of 
what  tbe  objection  was  which  was  made 
to  the  testimony  mentioned.  (8)  Errur  in 
chargli^:  "This  being  an  absolute  deed 
given  to  securaa  note,lt  Is  necessarily  a  part 
of  the  contract,  whether  mentioned  In  the 
deed  or  not,  that  tbe  property  should  be 
kept  up,  that  every  part  nf  it  may  be  pre- 
served tor  the  purpose  Intended,  and  if  In- 
surance in  a  reasonable  amount,  for  Henry 
Suiter's  protection,  was  a  reasonable  pre- 
caution, and  proper  fur  the  protection  of 
the  property,  and,  also,  If  it  was  necessary 
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that  the  loan  assorlatlOD  InBtallnieats  due 
on  It,  the  taxes  and  amoanta  due  the  city 
of  Savannah,  sbuuld  be  paid,  and  Suiter 
paid  them  In  order  to  protect  the  property 
and  himself,  be  bad  the  right  to  pay  these 
several  cbaises,  whether  Robinson  request- 
ed htm  to  do  BO  or  not.  It  you  sbonld  find 
that  these  were  necessary  expenses,  Ind^ 
dent  to  the  protecting  of  the  property,  Che 
only  qaestlon  then  tor  you  to  determine 
wonld  be  whether  Salter  did  pay  the  »ev- 
<>ral  amonnts  alleged  to  ha  ve  been  paid  by 
him.  If  yoaflnd  that  be  paid  them,  tboi 
you  sboald  flndtbeTerdlctfoTblmforthese 
amonnts.  In  addition  to  the  amonnt  you 
may  find  due  on  the  promissory  note;  and 
the  whole  amount  yon  may  find  due  shall 
be  a  special  Hen  on  the  property  described 
In  the  deed. "  (9)  Error  In  refusing  to  glre 
In  charge  the  following  written  request: 
*  That  no  portion  of  the  debt,  except  the 
note  and  interest,  and  ten  per  cent,  oa 
•aid  principal  and  Interest,  for  attorney's 
fees,  can  be  recorered  in  this  case,  •except 
«o  macb  thereof  as  the  Jury  heltere,  from 
the  eTldeniK,  Is  a  part  of  the  expenses  In- 
-cnrred  by  Henry  Snlter  in  enforcing  his 
rights,  as  Tcodee.  under  the  absolute  deed 
given  by  Patrick  Boblnson."  (10)  Error 
in  refusing  to  give  the  following  written 
request  in  charge:  "The  amounts  declared 
for  taxes,  state  and  county,  taxes  due  to 
the  city  o'f  Savannah,  and  for  cleaning 
the  vault,  and  for  insurance,  are  not  a 
port  of  the  expenses  IncuiTeH  in  enforcing 
the  rights  of  Henry  Suiter,  as  vendee,  nn- 
•der  this  deed  given  by  Patrick  Robinson." 
<11)  Error  In  refusing  to  give  the  follow- 
ing writtoi  request  to  charge:  "That  If 
Henry  Snlter  became  the  purchaser  of  the 
property  mentioned  In  the  absolute  deed 
4nade  by  Patrick  Bobloson,  at  a  tax-sale, 
then,  the  title  to  the  property  being  in 
blmeelf,  he  Is  liable  tor  Its  taxes  and  insur- 
ance, and  cannot  recover  against  Patrick 
Robinson  for  any  amount  paid  tor  either 
taxes  or  Insurance  after  the  date  of  his 
-deed  from  tbe  marshnl,  made  In  pnnuance 
■ot  said  tax-sale. "  And  In  charging  In  lien 
thereof,  in  substance,  the  following,  to- 
wlt:  "A  matter  has  been  alluded  to  In 
the  argument  In  reference  to  the  paying  of 
taxes  by  Henry  Suiter,  subsequent  to  the 
reception  by  blm  of  a  tax-deed.  It  Is  in 
evidence  before  you  that  a  tax-deed  has 
been  taken  by UenrySulter.andtbataten- 
■der  was  made  of  the  amount  paid  by  him 
at  said  tax-sale,  with  ten  per  cent,  added 
to  It,  which  has  practically  the  effect  of 
canfseling  the  tax-title,  and  that  the  prop, 
erty  Is  returned  for  taxes  by  Mr.  Suiter  as 
bis  own  property ;  but  the  question  of  the 
title  eouid  not  affect  the  verdict  In  this 
case.  The  plaintiff  claims  only  to  have 
each  title  as  he  Is  given  by  tbe  deed  given 
to  secure  this  debt ;  that  Is  all  be  claims. 
Tbe  city  marahal's  deed, so  far  as  thlscase 
la  concerned,  is  Blmply  evidence  for  what 
It  may  be  worth,  to  show  whether  taxes 
were  paid  or  recited  therein  Your  ver- 
dict should  be  for  the  plnlotlff  for  whatev- 
er amount  yon  find  has  been  paid  on  the 

Eruperty  under  all  the  evidence  you  have 
eard."  The  motion  was  overruled,  and 
this  defendant  excepted. 

Lester^  iSaveoe/,  for  plaintiff  in  error. 
JB.  JR.  StabardSt  for  defendant  In  error. 


BLANDFoan,  J.  The  facts  In  the  record 
show  conclusively  that  the  verdict  was 
right,  and  there  werenoerron  of  lawcom- 
mltted  by  the  court  on  the  trial  of  the 
case.  Judgment  affirmed. 


McLauqhlin  v.  Ha.u. 
OSuinwiw  Court  t^f  <?eorgla.  Jtdy  IS,  1890l) 
Bxsovnoir— Maxbisd  Wdi 


1.  Where,  in  s  olslm  oase,  tiie  levy  and 
olalm  both  oover  the  fe*,snd  a  life-estate  In  the 
property,  bat  no  more,  is  subject  to  the  exeon- 
uon,  the  Jury  ou^t  so  to  find,  Instead  of  flsdiog 
generally  in  &vor  of  either  party. 

8.  A  ntsrried  woman  hmvtor,  by  the  terms  of 
the  settlement,  raecated  in  1848,  the  use  for  life 
in  the  trust  property,  wbi(di  was  hers  prior  to 
the  marriage,  and  retaining  over  the  fee  an  abeo- 
late  power  of  disposition  by  deed  or  wiU,  Is 
wholly  Independent  of  the  tmstae  since  the  en- 
actment of  tne  married  wunen'a  law  of  UU^  ud 
her  life-estate  In  the  i«oper^  la  snl^eot  to  levy 
and  sale  for  her  debts. 
(SvUabuB  by  the  Court) 

Error  from  superior  conrt,  Gbattaam 

county;  Ada.hs,  Judge. 

The  official  report  referred  to  in  the 
opinion  is  as  follows :  An  execution  against 
A.  Bonaud,  Agnes  Bonaud,  and  Johanna 
Lavin  In  favor  of  £.  Y.  Ham,  based  upon 
a  Judgment  of  January  27, 1K88,  was  levied 
upon  a  five-acre  lot  at  the  Isle  ol  Hope,  in 
Cbatbam  coun^.  on  which  was  situated 
the  residence  of  Johanna  Lavin,  its  bound- 
aries being  given,  as  the  property  of  said 
Johanna.  A  claim  was  interposed  by. 
John  McLaughlin,  as  trustee  for  Johanna 
Lavin  and  her  children.  Upon  tba  trial, 
the  only  testimony  Introduced  was  the  S. 
fa.  and  tbe  entries  thereon,  a  deed  of  mar- 
riage settiemrait,  the  petition  and  order 
appointing  McLaughlin,  and  the  admis- 
sion of  facts  set  forth  in  the  petition,  with 
the  admission  that  defendant  was  in  pos- 
session ;  tbe  property  levied  on  being  em- 
braced under  the  deed  of  marriage  settle- 
ment, and  tbe  sole  question  being  whether 
It  was  subject  to  levy  and  sale  under  tbe 
e.  fa.  The  deed  was  executed  October  21, 
1848,  between  Johanna  Bransby,  John  O. 
Lavin.  and  J.  F.  O'Neill,  as  trustee.  It 
provided  that  us  a  marriage  was  contem- 
plated between  Johanna  and  Lavin.  upon 
the  contract  of  which  marriage  it  had 
been  agreed  by  Lavin  that  all  of  tbe  es- 
tate of  Johanna  should  be  setUed  for  tbe 
sole  use,  benefit,  and  behoof  of  her  and  the 
child  or  children,  the  issue  of  said  mar. 
riage,  as  migfatthereafter  be  bom,  and  not 
to  be  subject  In  any  manner  to  the  debts, 
contracts,  and  liabilities  or  control  of 
Lavin,  or  any  future  husband  of  said 
Johanna,  and  that,  as  Johanna  was  en- 
titled In  her  own  right  to  two  flve-acve 
lots  situated  on  tbe  Isle  of  Hope,  wIUi  the 
buildings  and  Improvements  to  tbem 
belonging,  and  also  certain  slaves,  horses, 
furniture,  etc.,  and  other  estate  of  which 
she  rolgbt  then  or  at  any  future  time  be 
seised  and  possessed,  in  consideration  of 
the  intended  marriage,  and  with  the  free 
consent  and  approbation  of  Lavin,  the 
said  Johanna  conveyed  toO'Neill,  his  heirs, 
executors,  etc.,  the  lots  on  the  Igleof  Hope, 
together  with  other  property,  and  all  the 
real  or  personal  estate  ol  which  she  was 
then  seised,  or  to  whicb  she  might  at  any 
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time  thereafter  become  posBessed  or  en- 
titled, unto  him,  the  Bald  Jeremiah  F. 
O'Neill,  opon  the  trusts,  condltiuns,  and 
llmllstlons  herelnalter  meatdoDed  and  ex- 
presBed,  and  upon  none  others—  First, 
iTpon  tmat  to  have  and  hold  *  *  <*  as 
tmnteee  •  •  •  to  and  for  the  sole  and 
Beparate  une,  benefit,  and  behoof  of  me, 
the  Bald  Johanna  Bransby,  the  said  party 
of  the  flrat  part,  daring  my  natural  life, 
not  to  be  subject  In  any  way  or  manner 
to  any  of  the  debts,  contracts,  or  liabil- 
ities of  the  said  John  O.  Lavln,  my  Intmd- 
ed  husband,  present  or  fatnre,  with  fall 
power  rested  and  reserved  to  me,  by  and 
with  the  free  connent  and  approbation  of 
the  said  John  O.  Lavln,  testified  tu  by  hla 
belnsr  a  party  to  tbiB  Indenture,  at  any 
time  dnrinjc  my  natural  lite  to  sell  and 
dispose  of  the  whole  or  any  portion  of  the 
said  estate,  real  or  personal,  hereby  con- 
veyed, to  any  person  or  persons  wbatso- 
erer,  by  deed  or  will  duly  executed  by  me 
according  to  law ;  and  upon  failure  of  me, 
the  said  party  of  the  first  part,  to  execute 
the  power  hereby  reserved  to  myself  us 
aforesaid,  then  and  in  such  caae  to  have 
and  to  bold  all  and  singular  the  said  es- 
tate, real  and  personal,  hereby  conreyed, 
and  Intended  so  to  be,  and  all  and  singular 
die  rents,  Issues,  Increase,  income,  and 
profits  thereof,  from  and  Immediately  after 
my  death,  to  and  for  the  sole  use,  benefit, 
and  behoof  of  surh  child  or  children,  the 
IsBUe  of  the  marriage  of  me,  the  said  Jo- 
■  hanna  Bransby,  and  the  said  John  O. 
Lavln.  as  shall  be  living  at  the  time  uf  my 
death,  share  and  share  alike,  It  more  than 
one,  but  It  only  one  then  for  that  one.  his, 
her  heirs  and  assigns  forever.  Second. 
Upon  ti*u8t,  If  from  any  cause  whatsoever 
during  the  continuation  of  this  trust  it 
shall  he  necessary  or  advisable  that  any 
portlou  of  theaald  estate,  real  orpersonal, 
hereby  conveyed,  or  Intended  so  to  be, 
should  be  sold,  then  and  in  that  case  It 
shall  and  may  be  lawful  for  him,  the  said 
party  of  the  third  part,  trastee.  as  afore- 
said, by  and  upon  the  written  request  of 
me,  the  said  party  of  the  first  part,  to  sell 
and  dispose  uf  the  same  at  public  or  pri- 
vate sale,  as  to  him  shall  seem  most  forthe 
interest  of  all  concerned,  for  the  beat  price 
he  can  obtain  therefor,  without  any  ap- 
plication toa  court  of  chancery  to  author- 
lie  the  same;  and,  upon  such  sale  and  the 
receipt  of  the  consideration  therefor,  to 
execute  and  deliver  a  good  and  sufficient 
title  thereto,  as  trustee  as  aforesaid,  rein- 
vesting the  proceeds  in  auch  other  estate, 
real  or  personal,  as  may  be  directed  and 
required,  and  then  to  hold  the  same  upon 
the  same  trusts,  uses,  and  conditions  and 
limitations  asare  abovemore  particularly 
mentioned  and  expressed,  and  upon  none 
other."  In  November,  1888,*  Johanna 
Lavin,  Agnes  Bonnud,  her  daughter,  three 
children  of  Agnes  Bonaud  by  her,  as  their 
next  friend,  and  Irene  Beineler,  whose 
mother,  now  deceased,  was  a  daughter  of 
Johanna  Lavin,  and  who  appeared  by  her 
next  friend,  by  their  petition  to  the  Jndge 
of  the  superior  conrt  sitting  In  chambers, 
alleged  that  Johanna  LavTn,  by  the  deed 
of  trust  above  mentioned,  conveyed  to 
O'Neill,  as  trustee  for  petitioners,  the  lots 
on  the  Isle  of  Hope;  that  the  trust  was 


accepted  by  O'Neill,  who  was  seised  and 

pt^ssessed  of  the  land  under  the  —  day 

of  — ' — ,  when  be  died,  leaving  five  acres 
of  the  property  nnrepraoented,  and  the 
ofHee  of  trustee  Taeant.  Wherefore  peti- 
tioners asked  for  an  ord«r  appointing  Mc- 
Laughlin trastee  of  petitioners  under  the 
trust-deed,  in  the  place  and  stead  and 
with  all  the  rights  and  duties  of  O'Neill, 
"to  hold  the  said  lot  of  land  upon  the 
same  uses  and  trusts  as  are  in  said  trust 
deed  mentioned, "  and  thatsuch  other  and 
further  relief  might  begranted  to  petition- 
ers as  should  seem  proper.  The  lodge  or- 
dered that  Agnes  Bonand  be  appointed 
next  friend  for  her  minor  children,  and 
that  Henry  Heinsler  be  appointed  next 
friend  of  Irene  Helnsler.  He  appointed 
McLaugbiln  trustee"  under  said  trust-deed, 
in  the  place  and  stead  of  Jeremiah  F. 
O'Neill,  deceased,  and  with  all  rights  and 
duties  conferred  by  said  trust-deed  on  the 
said  deceased  trustee;"  and  McLAoghlln 
accep-ted  the  appointment.  The  Jury,  un- 
der the  direction  of  the  court,  found  the 
property  not  subject;  and  the  plaintiff 
moved  for  a  new  trial,  which  was  grant- 
ed, the  Judge  holding  that,  as  to  the  lite- 
estate  of  Mrs.  Lavin,  he  had  reached  the 
conclusion  that  the  trost  bad  become  ex- 
ecuted, and  that  the  Ule-estate  might  be 
made  the  subject  of  levy  and  sale,  and  that 
the  court  erred  In  holding  that'  the  trust 
was  wholly  executory,  and  that  upon  this 
ground  a  new  trial  should  be  granted  in 
order  that  the  legal  estate  of  Mrs.  Lavin 
might  be  declared  subject.  The  claimant 
excepted. 

Lmter  4t  Ravenel,  tor  plaintiff  In  error. 
R.  R.  RtebartlSt  tor  defendant  in  error. 

Blbcklbt,  C.  J.  1.  The  trial  Jndge 
granted  a  new  trial  for  the  reason  that 
the  defendant  in  S.  ik.,  Mrs.  Lavtn,  has  an 
estate  for  her  own  life  which  Is  subject  to 
levy  and  sale.  If  that  ruling  be  correct, 
the  Judgment  ought  to  be  affirmed;  for 
although  a  larger  estate,  the  fee-simple, 
was  levied  upon,  yet.  If  the  lesser  estate  la 
subject,  the  execution  should  proceed 
against  the  property,  and  a  sale  of  the 
life-estate  be  had.  It  the  levy  be  too  com- 
prehensive,  that  will  not  prevent  a  sale 
under  It  of  such  estate  as  Is  subject  to  the 
lien  of  the  Judgment.  If  the  levy  Is  too 
large  on  the  one  hand,  so  is  the  claim  on 
the  other.  The  legal  efficacy  of  each  of 
them  may  be  cut  down  on  the  trial  of  the 
claim  case  by  the  verdict  pf  the  Jury;  the 
former  to  the  life-estate,  and  the  latter  to 
the  remainder.  No  matter  what  is  com- 
prehMideil  in  a  levy,  a  sale  under  it  only 
passes  such  Interest  as  the  defendant  In 
execution  has  In  the  property. 

2.  Themarriagesettlementwas  executed 
In  1848.  Its  terms  appear  in  the  official 
report.  The  property  settled  belonged  to 
the  prosptjctlve  wile,  not  to  the  prospect- 
ive husband.  Bhe  conveyed  to  a  trustee, 
to  hold  for  her  sole  and  separate  use  dur- 
log  her  life,  and,  contlngmtly,  in  remain- 
der for  her  children;  but  she  reserved  to 
herself  a  power  of  disposition  by  will  or 
deed,  wtthont  any  Itmltatlun  or  restric- 
tion upon  the  power  save  the  consent  of 
her  intended  husband,  and  that  consent 
was  to  be,  and  was,  manifested  once  for 
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all  by  aiding  the  Mttlement.  Tble  left 
bar  complete  mtetraBB  of  tbe  leffal  title,  In 
case  she  cboseto  exercise  the  ^ower  of  dl»- 
poaltloii ;  and  Itis  manUeet  that  tbe  iDter- 
poeltlon  of  a  trnetee  was  only  for  the  pur- 
pose of  holding  oft  the  marital  rifcbts  of 
the  hnahand.  When  this  function  af  the 
tmetee  became  unneceseary  to  coutloae 
lunger  by  reason  of  the  act  of  1H66,  there 
waa  nothing  left  lor  talm  to  do,  during  this 
lady's  lite,  which  she  coald  not  do  with- 
out him  and  quite  Independently  of  his  co- 
operation. The  power  of  Rale  which  he 
took  by  tbe  terms  of  the  Instrument  could 
not  be  exercised  save  by  her  written  re- 
quest. Bhe  could  sell  and  convey  by  her 
own  a'^t  alone,  vr  through  hiin,  at  her  op- 
tion. As  she  could  do  It  in  either  mode.  It 
was  needless  for  htm  to  continue  in  the 
trust,  save  to  keep  np  this  right  of  elec- 
Uan,  -which  was  In  no  respect  essential  to 
her  enjoyment  of  the  property.  The  prop- 
erty levied  upon  was  real  estate,  and  she 
bad  during  her  life  the  exclusive  use  of  it, 
and  might  sell,  not  only  the  life-estate,  but 
the  fee,  and  no  one  could  binder  her  from 
•o  doing.  Would  not  this  dtnninlon  over 
the  property  In  her  be  incon^tent  with 
any  sound  theory  that  her  estate  In  It  for 
life  is  not  subject,  since  the  act  ol  1866.  to 
levy  and  sale  for  her  debts?  If  sbe  could 
sell  it  forever,  and  appropriate  the  pro- 
ceeds to -her  own  u«e,  why  cannot  the 
sheriff  sell  It  for  the  period  of  her  life  to 
pay  her  debts?  We  cau  see  no  reason 
why  he  cannot;  and  the  case  has  peculiar 
feature*  which  distinguish  It  from  all  the 
cases  cited  by  counsel,  and  from  any  oth- 
ers on  the  subjectof  which  we  have  knowl- 
edge. We  think  It  may  aafely  be  laid 
down  that  one  who  has,  out  of  his  or  her 
own  property,  carved- an  estate  for  life, 
retaining  also  an  unlimited  power  of  dts- 
posltloa  over  the  fee,  whether  a  trust  does 
or  does  not  exist  as  to  the  remainder,  has 
an  Interest  In  th<f  property  which  Is  now 
Bobject  to  levy  and  sale  (or  tbe  payment 
of  his  or  her  debts.  We  decide  the  case  on 
Its  special  facts.  Now  that  the  rights  of 
married  women  have  so  little  to  distin- 
guish them  from  the  rights  of  other  per- 
sona, and  when  legal  and  equitable  rigtabi 
generally,  and  the  remedies  to  enforce 
tbem,  are  so  little  dissimilar  as  they  are 
In  our  law,  we  are  quite  confident  that  the 
decision  Is  sound  In  essence  and  principle. 
If  any  reason  whatever  can  be  adduced 
against  it.  It  Is  so  refined  and  technical  as 
to  merit  no  serious  consideration,  when  a 
question  of  substantial  Justice  Is  involved. 
Whether  the  trustee  wUl  hare  anything 
to  do  in  behalf  of  the  remainder-men  de- 
pends solely  and  entirely  upon  the  future 
will  and  conduct  of  this  tenant  for  life. 
Should  she  chouse,  without  hl^  co-opera- 
tion, to  dispose  of  the  fee,  whether  by  sale 
or  devise,  the  trustee  will  have  nothing  to 
do  with  it.  In  each  event  there  will  be  no 
remaindw  to  protect.  Can  It  be  said  that 
a  trust  Interest,  contingent  altogether  up- 
on the  violation  of  a  debtor,  both  during 
life  and  at  death,  shall  suffice  to  protect  a 
certain  and  dehaite  estate  of  such  debtor 
agalT-jst  levy  and  sale  in  behalf  of  his  ur 
hercrediturs?  We  think  this  is  loo  high  a 
prerc^atlve  to  be  claimed  for  any  debtor, 
male  or  lemale,  married  or  single,  in  the 


present  condition  of  onr  law.  The  caae  of 
Hchnell  v.  Toomer,  66  6a.  168,  was  gov- 
erned by  the  law  as  it  stood  prior  to  the 
act  of  1866,  the  action  In  that  case  having 
been  commenced  In  1860.  In  Thomas  t. 
Crawford,  57  Ga.  ^1,  the  usee  for  life  was 
not  the  creator  of  the  trust,  nor  had  be 
any  power  of  disposition  over  the  fee. 
The  same  may  be  said  of  Jennings  v.  Oole- 
man,  69  Oa.  718.  In  the  present  case,  not 
only  was  the  usee  for  life  tte  owner  of  the 
property  before  it  became  affected  by  tbe 
trust,  but  aha  retained  a  power  over  It 
which  anbjected  the  trustee  and  his  Inter* 
est  In  the  property  to  her  will  and  pleaa< 
ure.  She  could  dtopose  of  It  without  con- 
sulting talui,  and  appropriate  the  proceeds 
to  herself.  Bhe  has  title  upon  which  she 
could  recover  in  ejectment.  Olover  v. 
Stamps,  73  Ga.  300.  Tbe  trust  as  to  her 
estate  for  life  was  executed  by  the  act  of 
1866.  Kile  V.  Fleming,  78  Ga.  1.  There 
was  no  error  In  granting  a  new  triaL 
Jodgment  affirmed. 

I1ODUIVILL.S  ft  N.  B.  Co.  V.  Ghatfik. 
(Suprme  Court  af  QwivUl  OoL  11, 168S^) 

ExKUTORs  Aim  AmnHmnuTOKe— Ouva  bt 
WEOKaruL  Act— Daposimmt. 
1.  A'temporaiy  adminlstrBtor  Is,  for  the  time 
being,  the  ''personal  representative"  of  the  in- 
testate for  the  Durpoee  of  coUecting  aaseta,  and 
■o  oontimMs  until  pannanent  letters  are  gnated. 
He  oaa  maintain  an  action  for  the  honadda  of 
his  Intestate,  the  right  to  which  Is  oottferred  by 
statute  upon  the  "pursonal  representative, "  un- 
der Code  Ala.  S  2591. 

3.  Irrespective  of  the  question  whether  Juris- 
diction to  grant  administration  can  be  examined 
collaterally.  It  Is  Irrelevant  to  Inqnlte  as  to  a»- 
sets  left  by  the  deceased,  wherethe  Jurisdiotlonal 
fact  reoited  in  the  letters  is  not  bona  notaMHa, 
but  residence  In  the  country. 

8.  According  to  the  decision  of  the  supreme 
court  of  Alabama  in  Kallroad  Co.  v.  Bridges,  W 
Ala.  448,  B  BouCb.  Rep.  864,  tbe  damages,  under 
seotlons  2800-aRBS  of  the  Alabama  Code^  to  he  re- 
covered against  a  railroad  company  for  tbe  hom- 
icide of  an  employe,  are  geaerally  not  panltlva^ 
bat  comprawatory. 

4.  N^ligenoe  of  the  railway  company  in  al- 
lowing tbe  surface  of  the  track  to  be  uneven,  so 
as  to  endanger  walking  thereon  by  employes  In 
the  discharge  of  their  duties,  being  in  question, 
tbe  opinion  of  a  witness  as  to  the  comparison 
this  traok  with  those  of  others  tn  tbe  state,  gen- 
erally, ts  not  admissible. 

6.  Though  no  preamble  or  oapUon  to  the  an- 
swers of  a  witness  to  IntermgatorleB  is  neoesaaiy, 
yet,  if  there  be  one  reciting  that  the  answers 
were  taken  by  consent  of  parties,  the  taking  of 
the  answers  cannot  be  referred  to  a  oommission. 
The  oommisaion  is  to  be  oonsidered  as  nnexeout- 
ed  by  tbe  express  return  of  the  otnnmissioners. 

0.  A  commission  Issued  from  one  court  will 
not  warrant  the  taking  of  testimony  to  be  used  Id 
another,  but  a  mlsredtal  by  the  commissioners 
in  their  return  of  the  court  from  which  the  com- 
mission issued,  the  oommission  Itself  showing 
the  mistake,  will  not  vitiate. 

7.  Where  the  cleric  of  the  snpwlor  coort  Is 
ee  offleto  clerk  of  the  d'^  court,  inteiTogatoriea 
dnly  received  by  the  lattor  coort  ought  not  to  ba 
suporessed  because  addressed  or  directed  to  the 
cleric  of  tbe  superior  court. 

8.  That  a  aeputy-olerk,  instead  at  the  clerk 
himself,  received  Interrogatorlea  from  tbe  post- 
master 18  no  cause  for  snitpresslng  them. 

iSyUaima  by  Bleddey,  C.  J.) 

Brror  from  cl^  court  of  Atlanta;  Van 
Eppb.  Judgew 
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The  plaintiff  as  temporary  administra- 
tor of  W.  T.  Cbaffin  brought  suit  against 
the  LonlBVtlle  &  Nashville  Ballroad  Com- 
pany for  flO.OOO,  maklog  BnbatanttaUy, 
the  following  all^atlon^:  By  the  laws  of 
Alabama,  the  personal  representatlre 
coald  sne  for  the  death  of  hlH  decedent 
caused  by  a  tort;  and, by  said  laws^a  rail- 
road company  Is  liable  for  the  negUgence 
of  an  employe  causlngdamage  t*  a  co-em- 
ploye. W.  T.  Chaffln  was  an  employe  of 
defendant,  and  was  at  work  for  It  as  a 
brakeman  in  Decatur.  Ala.,  on  November 
2tt,  1887.  In  pnreaance  of  bUi  duty  as  sach, 
tae  went  between  two  care  to  make  a 
conpltng,  or  to  cut  loose  said  cars.  While 
between  them,  he  was  run  over,  and  killed. 
He  was  without  fault,  and  his  death  re- 
sulted from  the  negllKeuce  of  the  defend- 
ant's employefi  and  agents.  In  the  second 
count  of  bis  declaration,  plfdntlfl  alleged 
that  the  condition  of  the  track  at  the 
place  where  the  deceased  went  between 
said  cars  was  unsafe  and  dangerons.  It 
had  been  scooped  out  between  the  cross- 
tlee,  and  was  not  level  as  such  tracks 
ehonld  have  been  in  a  switch-yard,  or  at 
a  place  where  tae  was  required  to  do  the 
work  which  be  wan  dolns>  The  switch 
and  the  rails  of  the  swltcta  were  in  an  im- 
proper condition,  and  so  constructed  that 
they  caught  his  loot,  holding  him  so  that 
be  could  not  get  loose.  His  foot  passed 
down  between  the  cross-ties,  which  had 
been  left  separate  from  each  other  without 
proper  filling  between  them.  The  engine 
and  care  were  negligently  and  carelessly 
pushed  back  over  him  by  the  engineer. 
Proper  care  was  nut  taken  by  the  con- 
ductor and  other  employes  of  the  defend- 
ant to  prevent  his  being  killed.  The  Jury 
found  for  plaintiff  $5,000,  and  defendant 
moved  tor  a  new  trial  on  the  following 
grounde:  "(1)  Error  In  overruling  the 
exceptions  filed  to  the  interrogatories 
sued  out,  and  the  commission  and  an- 
swere  attached  thereto  for  a  witness.  A. 
B  Caldwell,  and  ttae  motion  to  suppress 
the  same,  upon  the  following  facts:  The 
exceptions  were  to  the  execution  and  re- 
turn of  the  interrogatories,  because  they 
purported  to  be  by  virtue  of  an  agreement 
between  the  parties,  when.  Id  fact,  no 
auch  agreement  was  entered  Into;  becaaae 
the  commission  attached  did  not  author- 
ise the  commlssiouera  to  take  the  evidence 
In  this  ctfse;  and  because  the  Interroga- 
tories were  returned  to  the  clerk  of  the 
superior  court  by  mall,  but  were  receipted 
for  bytbeclerkof  the  city  court  of  Atlanta, 
(in  which  court  thecase  was  pending,)  and 
opened  apon  order  of  the  last-named 
coart,  without  notice  to  the  defendant. 
The  answera  to  the  interrogatories  com- 
menced as  follows:  A  proper  statement 
of  the  case,  and  then  a  recital  that  by  vir- 
tue of  an  agreement  between  the  parties 
the  peraons  acting  as  commtsaionere  bad 
caused  the  witness  named  in  the  Interrog- 
atorlM  to  come  before  them,  etc.  It  was 
admitted  that  there  was  no  agreement  be- 
tween the  parties  as  to  the  taking  of  the 
interrogatories,  and  no  snch  agreement 
was  entered  on  the  Interrogatories,  or  at- 
tached thereto.  To  the  interrogatories 
was  attached  a  commission  in  the  usual 
form,  whtchcommenced  as  follows:  'State 
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of  Georgia,  Fnlton  county.   By  hlstaonor, 
HowABD  Van  Epps.Jadge  of  the  city  court 
for  the  county  and  state  aforesaid.  To 
LoolB  J.  OlQgler  and  Danid  D.  Moody : 
Whereas,  there  is  a  matter  in  oontroTersy 
now  praidlng  In  the  Atlanta  city  court  for 
said  county  between  J.  L.  Chafiin,  Admin- 
istrator, vs.  LoaiSTiUe  Railroad  Co. ;  and 
whereas,  A.  B.  Caldw^  Is  a  material  wit- 
ness,* etc.   Olngler  and  Moody  were  the 
persons  acting  as  commissioners.  Tbe  en- 
velope containing  the  Interrogatories  and 
answers  was  addressed  to  the  clerk  of  tbe 
superior  conrt,  Atlanta,  Oa.,  and  had  in- 
dorsed thereon  an  entry  or  reception  from 
the  postmaster  in  open  court  upon  the 
usual  oath,  with  leave  to  open,  signed  'J. 
S.  Holiday,  D.  C  It  was  admitted  that 
Holiday  was  deputy-clerk  of  the  superior 
court,  baving  charge  of  the  business  uf  the 
clerk's  office  which  related  to  the  city 
conrt.    The  Interrogatories  were'tbem- 
sdves  headed  wttb  a  proper  BtateDoaat  of 
the  names  of  the  parties  to  tbe  case,  of  tbe 
character  of  the  case,  and  of  the  court  in 
which  it  was  pending.   It  was  admitted 
that  the  exceptions  were  filed  in  time.  (3) 
Error  in  overruling  the  exceptions  filed  on 
theflnt  set  of  InterrogatorMs  sued  oat, 
and  the  commission  and  answers  attcurhed 
thereto,  for  a  witness  Henry  Watcher,  and 
tbe  motion  to  suppress  tbe  same.  The  ex- 
ceptions were  an  followe:  To  the  execu- 
tion and  return  of  the  Interrogatories  and 
answera,  because  purporting  to  have  been 
executed  by  virtue  of  a  commlsslou  from 
the  snperiorcourt  of  Fulton  county,  when, 
in  tuct,  the  case  was  not  pending  In  that 
court,  nor  was  any  commission  issned 
therefrom.  To  the  interrogatories  for  this 
witness  was  attached  a  comniission  regu- 
larly issued  from  the  city  court  ol  Atlanta. 
The  answera  were  preceded  by  the  follow- 
ing heading,  affixed  thereto  by  the  com- 
mlsBlonera:  'State  of  Alabama,  county  of 
Morgao.  In  the  dl^  court  of  Atlanta.  By 
virtneof  acommisslon  from  the  honorable 
superior  conrt  of  Fnlton  county,  to  as 
directed,  attached,  we  have  caused  Henry 
Watcher,  the  witness  in  said  cummlsslon 
named,  to  come  before  us,*  etc.   The  an- 
swers were  sworn  to  in  the  presence  of  *D. 
Ktlb,  Com'r,  [l.  s.,]  and  S.  W.  Fostbk, 
Com'r.  [l.s.]*  The namesof  these commis- 
stonera  were  regularly  Inserted  In  the  com- 
mission. (S)  Errorln  overruling  the  excep- 
tions filed  to  the  second  set  of  interrosrato- 
rles  sued  out,  and  the  commission  and  an- 
sweraattached  thereto  for  Henry  Watcher, 
and  the  motion  to  suppress  the  same. 
The  exceptions  were  to  the  return  ol  this 
set  of  Interrogatories,  because  purporting 
to  have  beenexecoted  under  a  eommisslon 
from  ttae  superior  court  of  Fulton  county 
wtalle  the  case  was  pending  In  the  dty 
court  of  Atlanta,  and  because  ttae  return 
was  made  by  mall  to  tbe  clerk  of  the  su- 
perior court  of  Fulton  county,  and  the 
package  receipted  fur  by  the  deputy-clertc 
of  the  city  conrt  of  Atlanta,  and  opened 
by  order  of  said  last-named  court.  To 
this  set  of  Interrogatories  there  was  a  reg- 
ular set  of  Interrogatories  attached.  Issued 
from  the  city  court  of  Atlanta,  and  the 
answers  thereto  commenced  with  a  proper 
statement  of  the  case  and  of  tbe  court  In 
which  it  was  pending,  and  with  the  lot- 
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lowltiff  statemeDt:  'By  vlrtae  of  acorn- 
uiiHsiun  from  ttie  honorable  superlorcoart 
of  Fulton  county,  to  as  directed)  we  havp 
caased  Henry  Watcher,  the  witnew  in  eald 
curomlBBlon  named,  to  come  before  us,' 
etc.  The  answen  were  r^alarly  signed 
by  the  witness,  In  the  presence  of  commlS' 
sinners,  whose  names  were  regularly  in- 
serted in  the  commission.  The  envelope 
containing  the  Interrosatories,  commls- 
aion,  and  answers  was  addressed  to  the 
clerk  of  the  superior  court  of  Fulton  coun- 
ty, Atlanta,  Ga.  Fending  the  arffument 
upon  the  exceptions  to  the  first  two  sets 
of  interrogatories  above  mentioned,  the 
court  was  informed  that  there  was  a  third 
Met  [this  set]  In  the  post-office,  and  was 
Bftked  by  plaintiff'sconnsel  to  send  an  offi- 
cer for  tbem.  The  court  directed  the  dep- 
uty clerk  to  send  tor  tbem,  and  another 
deputy-clerk  went  tor  them,  and  brought 
them  to  the  clerk's  office  of  said  city  coort, 
putting  upon  them  an  entry  of  tb^  re* 
celpt,  after  the  usual  oath ;  and  the  court 
Indorsed  upon  them  an  order  giving  per- 
mission  to  either  party  to  open  them. 
Whereupon  they  were  opened  by  plaintiff's 
counsel.  (4)  Error  in  refusing  to  dismiss 
the  action  upon  the  all^ations  in  plain- 
tiff's declaration,  on  tbe  ground  that  a 
teniporary  administrator  was  not  author- 
ised to  muntaln  such  a  suit.  *  *  *  (7) 
Error  In  excluding  the  following  qaestion, 
propounded  to  plaintiff  by  defendant's 
counsel:  'What  property  did  be  [the  in- 
testate] leave  here?'  The  court  held  that 
the  Judgment  of  the  ordinary  granting 
temporary  letters  could  not  be  collateral- 
ly attacked,  but  that,  even  if  it  could,  it 
would  bold  Che  evidence  immaterial.  Dfr< 
fendant  contended  that  no  order  of  the 
court  of  ordinary  appointing  plaintiff 
temporary  administrator  bad  been  intrtn 
duced  In  evidence;  that  the  fact  that  he 
held  n  certified  copy  of  temporary  letters 
isHued  to  blm  did  not  prevent  defendant 
from  showing  that  there  were  no  assets 
In  the  county  of  Fnlton  or  state  of  Georgia 
to  authurlEe  an  ndmlnistratlon;  that  a 
personal  representatlTe,  to  come  within 
the  Alabama  statute.  If  appointed  in  an- 
other state,  must  base  bis  authority  upon 
showing  to  the  court  of  ordinary  making 
the  appointment  the  presence  of  property 
there;  that  xuch  an  appuintment  could 
not  be  made  by  a  Georgia  ordinal?  sim- 
ply for  the  purpose  of  bringing  such  a  snit 
as  this.  (8)  Error  In  excluding  the  follow- 
fnir  question  propounded  by  defendant's 
cunnfel  to  the  witness  Gnthrle:  'How 
did  tbe  condition  of  the  Decatur  yard  at 
the  point  of  injury  as  to  filling  In  at  the 
end  of  the  ties  compare  with  the  yards  of 
other  well-conducted  railroads  in  the  state 
of  Alabama  7'  (9)  Error  In  charging:  *It 
this  plaintiff  is  shown  to  have  been  ap- 
pointed by  the  ordinary  of  this  county  as 
temporary  administrator  of  the  deceased, 
plaintiff,  as  such  temporary  administra- 
tor, would  have  the  right  to  maintain  an 
action  for  an  Injury  resulting  in  the  death 
of  his  Intestate.'  •  •  •  (11)  Error  in 
charglDflr:  'The  statute  of  Alabama  de- 
clares that  a  pwsonal  repreaentatlve.  In  a 
proper  eaae,  may  recover  soch  damages  as 
the  Jnty  may  assess.  The  sum  recovered 
becomes  apart  of  theeetate  Itself, and aub- 
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Ject  todlstribnl^on.Iust  as  any  other  proi»- 
erty  forming  a  part  of  bis  estate,  with  cer- 
tain exceptions,  not  necessary  here  to  men- 
tion. Under  this  statute,  the  amount  of 
damages  you  may  assess  is  peculiarly 
within  your  discretion.  Tbe  damages  al- 
lowed by  tbe  statute  are  not  awarded  as 
compensation,  but  ure  punitive  In  their 
nature,  and  are  not  confined  to  the  pe- 
cnnlary  lose  sustained  by  the  family  of  the 
deceased  by  reason  of  bis  death.'  The 
error  assigned  as  to  this  charge  Is:  (1) 
Tbe  statute  of  Alabama  referred  to  Is  not 
entirely  ponitive  In  its  nature,  but  tbe 
damages  authorized  to  be  recovered  by  It 
are  mainly  for  proper  compensation,  and 
It  was  error  to  turn  the  Jury  loose  to  pun- 
ish defendant  b.v  such  verdict  as  they 
might  think  proper  to  find,  entirely  Irre- 
epectire  of  the  value  of  tbe  life  of  the  de- 
isased.  (2)  If  tbe  court  was  right  In  con- 
atmlng  tbe  Alabama  statute  as  pnndir 
punitive,  then,  under  no  principle  of  comi- 
ty, would  a  Georgia  court  enforce  a  penal 
statute  of  a  sister  state,  contrary  to  the 
policy  of  its  own  laws ;  tbe  leading  Idea 
of  the  Georgia  law  In  such  actions  being 
that  of  compensation  and  not  punishment 
of  the  railroad  company.  The  evidence  of 
tbe  plaintiff  was  all  tntrodoced  upon  this 
theory,  and  tbe  defense  was  conducted 
upon  the  same  theory.  It  was  tbertfore 
error  to  lay  down  rules  for  tbe  govern- 
ment of  the  Jury  at  variance  with  every 
allegation  in  the  declaration  and  with  the 
evidence  Introduced  on  both  sides." 

JHckaoa  Juekaoa.  for  plaintiff  In  error. 
Hoke  A  Barton  Smitb,  lor  defendant  Id 
error. 

No  opinion    Jndgment  revenwd. 


ADA.U,  Treasurer,  v.  Wbiqht,  fk>llcitor 
General. 

(SuprtmeCowtcfOmnvta.  Ibrclin,  1890.) 
CoKsnTDTiMrAa.  LAw--Snwui.  L4wb— Abrosa- 
Tioir  A3n>  Barau  or  BTAVVtM. 
1.  Acts  Ga.  187S.  p.  SK.  which  provides  for 
the  payment  of  iDsolvent  criminal  ooets  doe  tha 
Bolioitw  eeneral  of  the  Aagasta  Judicial  circuit 
out  of  the  ooun^  treasury  or  the  respective  coun- 
ties, on  the  reuommendatloD  of  the  grand  lury 
and  an  order  of  t^e  snperior  JndM,  Is  not  aoro- 

fited  by  that  proviaton  of  Const.  Qa.  1877,  (Code, 
tOS/t,}  prohibiting  apeolal  legislation,  slnoe  ar- 
tlole  U,  f  1,  par.  4,  keepa  in  force  local  acts 
passed  for  the  benefit  of  counties,  cities,  and 
towns,  not  InconslBtent  with  the  constitution. 

3.  Const.  Ga.  1877,  art.  7,  t  6,  par.  2,  which 
prohibits  counties  from  exercising  the  t&zlng 
power  except  (inter  alia)  to  raise  funds  for  the 
payment  of  "expenaea  of  courts, "  does  not  abro- 
gate  the  above  act  of  1873,  since  the  insolvent 
costs  due  the  solicitor  general,  after  being  al- 
lowed hy  the  grand  Jury,  are  "expmses  of  court " 
8.  Acts  Ga.  1878-79,  p.  406,  which  provided  for 
the  repeal  of  the  above  act  of  lt)73,  contained  a  pro- 
viso that  it  should  not  go  Into  effect  until  after  the 
expiration  of  the  term  of  the  then  solicitor  gen- 
eral. Before  that  time,  the  general  assembly,  by 
Acts  Oa.  lSSO-81,  p.  660,  repealed  the  repeiuing 
act  of  1879.  Held,  that  tiie  repealing  act  of  1879, 
having  lieeu  Itself  repealed  before  It  went  Into 
operation,  did  not  take  effect  on  the  act  of  1878, 
and  that  the  latter  act  continued  of  force  by  vir- 
tue of  Its  origlual  enactment,  and  not  because  of 
its  revivat  h7  the  sot  of  1880. 

«.  The  act  of  1880,  which  In  Its  Utle  declare* 
that  it  is  sa  sot  to  repeal  the  sot  of  187V,  descrih- 
Ing  it,  and  frtilch  la  its  body  oontidas  the  full  tl- 
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tie  of  that  act,  and  repeals  tbe  same,  does  not 
violate  Conat  Oa.  ark  8,  |  7,  par.  17,  (Code,  I 
6070,)  which  deolareatliat  no  law  shall  be  repealed 


by  mere  referenoe  to  Its  title,  hut  that  the  re- 
pealing act  shall  diatlnotly  deaorlbe  the  law  to 

be  repealed. 

Error  from  snperlor  court,  IUetam<md 
county;  Rosby,  Judge. 

Salem  Datcber  and  Harper  &  Bro.,  lor 
plaintiff  In  error.  J.  C.  C.  Black,  Joe.  B. 
Cummiag,  and  Foater  A  Lamar,  lor  de> 
feadant  io  error. 

Blakdford,  J.  Wright,  aolleltor  gen- 
eral, presented  hia  petlton  for  mandantua 
against  the  plaintiff  in  error,  as  treasurer 
of  Richmond  county,  In  which  he  allseed 
that  there  was  a  certain  sum  due  talm,  as 
solicitor  general, for  Insolvent  costs. which 
remained  unpaid  by  reason  of  a  deficiency 
of  funds  arising  from  flues  and  torfeltarea; 
that  his  bill  for  such  costs  bad  be^  al- 
lowed by  tbe  Judge  of  tbe  superior  court, 
and  Its  payment  recommended  by  the 
grand  ]ary.  A.  mandamna  absolute  was 
Issued  by  the  Judge  of  the  superior  court, 
requiring  the  plaintiff  In  error,  as  treas- 
urer, to  pay  the  amonntso  allowed  the  de- 
fendant in  error. 

The  question  In  this  case  Is  whether  aaid 
solicitor  general  is  entitled  to  be  paid  his 
insolvent  costs  out  of  any  funds  in  the 
county  treasury,  when  the  grand  Jary  so 
recommendd.and  the  Judge  of  the  superior 
court  BO  orders.  The  isollcitor  general 
bases  his  claim  to  be  so  paid  on  **  An  act 
to  provide  for  the  payment  ol  certain  in- 
solvent criminal  costs  In  the  Augusta  Ju- 
dicial circuit, "approved  February  15, 1878, 
(Acts  1878,  p.  225.)  It  was  contended  by 
counsel  for  the  plaintiff  In  error  that  this 
act  of  1878  was  abrogated  by  the  consti- 
tution of  1877.  The  act  Is  as  follows: 

Whenever,  at  any  term  of  the  superior 
court  of  any  county  of  the  Augusta  Judi- 
cial circuit,  a  majority  ot  tbe  grand  Jury 
■ball  so  recommend,  tbe  Judge  of  tfaesu* 
perior  court  shall  grant  to  the  solicitor 
general  anorderuponttaecountytreaHurer 
for  the  payment  of  any  account  for  Insolv- 
ent criminal  costs  so  recommended  to  be 
paid,  and  It  shall  be  the  duty  of  tbe  coun- 
ty treasurer  of  said  county  to  pay  the 
same  out  nf  any  money  in  the  treasury 
thereof :  provided  nothing  in  this  act  shall 
be  deemed  orconsldeied  mandatory  to  the 
grand  Jury;  but  tbey  shall  have  full  dis- 
cretion to  r^ommend  or  not,  as  they  see 
proper,  the  payment  ot  said  criminal  and 
Insolvent  costs."  This  act  was  passed 
under  the  constitution  of  1S68,  which  did 
not  provide,  as  is  provided  in  the  consti- 
tution of  1877,  that  "laws  of  a  general  nat- 
ure shall  have  uniform  operation  through- 
out the  state,  and  no  special  law  shall  be 
enacted  In  any  case  for  which  provision 
has  been  made  by  an  existing  general 
law."  Code,  §  5027.  When  the  tionatltu- 
tlon  of  1877  was  adopted,  there  was  In 
force  a  general  law  of  this  state,  provid- 
ing that  insolventcrimlnal  costs  due  solic- 
itors general  ot  this  state  should  be  paid 
out  of  the  fund  arising  from  flues  and  for- 
feitures. Under  this  general  law,  which 
still  exists,  insolvent  costs  were  not  a 
part  of  the  expenaea  of  court;  but  this 
special  or  local  law  applicable  to  the  Au- 


gusta circuit,  which  pointed  out  a  dllTer- 
ent  mode  for  the  payment  of  costs  of  the 
solicitor  fi^neral  from  that  prescribed  in 
the  general  law,  did,  in  our  ladgment, 
make  Insolvent  criminal  costs.  In  that  elr- 
calt,  a  part  ot  the  expeases  of  court,  when 
tbe  payment  thereof  was  recommended  ia 
the  manner  prescribed  In  the  act.  Const. 
1877,  art.  12,  9  1,  par.  4,  (Code,  S  &23».) 
keeps  of  forcelocal  and  private  acts  paased 
for  the  benefit  of  counties,  cities,  towns, 
corporations,  and  private  persons,  oot  In- 
conslstoit  with  theconstltatlon.  We  think 
the  act  in  question  to  not  Inconidstmt 
with  the  constitution  of  ltf77,  and  that  It 
is  kept  of  force  by  the  provision  thereof 
last  cried. 

It  was  further  Insisted  by  connsea  tor  the 
plaintiff  In  error  that,  if  the  act  In  qnes- 
tlon  was  not  abrogated  by  the  constltn- 
tlon  of  1877,  it  was  reiwaled  by  "An  act  tu 
repeal  an  act  entitled  *An  act  to  provide 
for  the  payment  of  certain  iDsolvent  costs 
In  the  Augusta  Judicial  circuit.'  approved 
February  15, 1873,  in  so  far  as  said  act 
applies  to  the  county  of  Richmond. "  Acts 
1878-79,  p.  405.  It  Is  contended,  however, 
by  the  defendant  in  error,  that. this  act  ol 

1879  did  not  take  effect,  becaoae  It  con- 
tained a  proviso  that  "said  repeal  shall 
not  take  effect  until  the  nplratton  of  tbe 
term  of  offlce  of  tbepreRratlncnmbent," 
which  was  on  the  31st  of  December,  1889; 
and  that  before  the  aiTlval  of  that  time, 
to-wit,  December  6,  1880,  the  general  as- 
sembly repealed  the  repealing  act.  A«-ti 
1880-81,  p.  660.  But  the  plaintiff  in  error 
contends  that  the  act  of  1880  Is  null  and 
void,  by  reason  of  Its  conflict  with  the 
constitution,  art.  S.  $  7,  par.  17,  (Code, 
S5076,)  which  declares  that  no  law  shall 
be  repealed  by  mere  reference  to  its  titie. 
but  the  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  repealed.  And  It  Is 
Insisted  that  the  actof  1880  seeks  to  repeal 
the  act  of  1879,  by  mere  reference  to  Its  tl< 
tie;  that  It  fails  to  describe  tbe  act  to  be 
repealed,  and  Is  therefore  void.  Tbe  act  (rf 
1880,  In  its  title,  declares  that  It  Is  an  act 
to  repeal  the  act  of  1870,  which  to  described 
by  its  title;  and  the  body  of  The  act  ol 

1880  ctmtalns  In  full  the  title  of  the  act  of 
1870,  and  repealsthe  same.  We  think  tbteto 
a  sufflcient  description  of  tlie  act  of  i.<r9. 
It  speclflee  and  points  out  dtotlnctly  tbe 
law  which  It  seeks  to  repeal.  Tbe  act  of 
1879  nerer  went  Into  operation,  and  did 
not  operate  upon  the  act  of  187S.  so  as 
to  repeal  the  same.  It  was  li^ilted  In  Its 
operation.  In  this,  that  it  was  not  to  be 
of  force  until  the  expiration  of  tbe  term  of 
the  then  Incumbent,  the  solicitor  gen?ral 
of  the  Augusta  clrcnlt:  and  his  offlce  did 
not  expire  before  the  81st  of  December, 
1880;  and  the  act,  having  been  repealed 
before  it  went  Into  operation,  did  not  take 
effect  upon  the  act  of  1873.  End.  Interp. 
at.  g  4N9.  But  It  Is  further  contended  by 
tbe  plaintiff  in  error  that  the  act  of  1873.  If 
of  force,  is  of  force  not  by  virtoe  of  Its 
original  enactment,  but  by  means  of  the 
new  lease  of  nreglven  It  by  the  act  of  ISMI: 
and  that  tbe  plain  meaning  of  the  act  of 
1870  Is  that,  after  December  81,  1880,  tbe 
solicitor  should  not  be  paid  oat  ot  the 
county  treasnry ;  and  tbe  act  of  1880  to,  lii 
effect,  that  from  and  after  Uiat  date  he 
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should  be  paid  ont  of  the  coanty  treasury. 
We  think  that,  the  act  of  187U  having  been 
repealed  by  the  leKlslatnre  before  It  be- 
came operative,  the  act  of  1880,  which  re- 
pealed It,  did  not  hare  any  tendency  to 
revive  the  act  of  1873.  The  act  of  1873  did 
not  need  revivification.  It  had  never 
ceaned  to  exist,  breathe,  and  have  life;  for 
the  act  of  which songht  to  extinKnteh 
it,  waa  itself  killed  while  In  embryo,  and 
before  It  was  born.  Brown  Barry,  8 
Da)l.  366;  Price  v.  Hopkln,  13  Mlcb.  8S7; 
End.  Interp.  St.  §489. 

It  was  further  Insisted  that  If  the  act  of 
1873  was  neither  abrof^ted  by  the  constl- 
tntion  of  1877  nor  rei>ealed  by  the  act  of 
1879,  It  was  flo  modified  by  article  7,  S 
par.  S,  of  the  eonvtltntlcm  (Code,  5  6190)  as 
to  forbid  payment  of  Insolvent  coats  ont 
of  any  funds  lu  the  coanty  treasury  raised 
by  taxation.  This  clause  of  theconstltn- 
tf  on  specifies  **  expenses  of  courts  "  as  one 
of  the  purposes  for  which  taxes  may  be 
levied  and  collected.  In  the  view  we  take 
of  this  case,  the  act  of  1873  was  a  special 
law,  applicable  to  the  counties  of  the  An- 
ffosta  circuit,  and  made  "expenaea  of 
courts"  In  that  circuit  the  Inaolvent  coats 
doe  the  solicitor  general,  which  were  rec- 
ommended by  the  KFond  Jury  to  be  paid; 
and  this  Is  therefore  an  object  for  which 
taxes  may  be  levied  and  collected,  and  the 
act  of  1S78  Is  not  repealed  by  anything  con< 
talned  In  this  clause  of  the  constitution. 
The  case  of  Adair  v.  Ellis,  83  Ga.  464,  10  S. 
E.  Rep.  117,  (decided  at  the  October  term, 
1889,  of  this  court,)  Is  entirely  different 
from  the  case  under  consideration.  There 
the  legislature  sought  by  a  special  act, 
after  the  expiration  of  the  offices  of  Kills 
and  Glenn,  as  solicitors  of  the  city  court 
of  Atlanta,  to  authorise  and  require  the 
commissioners  of  Fulton  county  to  levy 
and  collect  a  tax  to  pay  them  for  services 
which  had  long  before  been  rendered  by 
them  as  such  solicitors,  and,  when  ren- 
dered, there  was  a  general  law  applicable 
to  solicitors  of  the  city  conrt  of  Atlanta, 
which  pointed  out  the  mode  and  manner 
In  which  they  should  b«  paid  for  their 
services.  We  think  that  decision  Ifi  right, 
and  we  reafllrm  it.  So.  apon  the  whole.  If 
what  we  bave  said  fs  correct,  the  judg- 
ment of  tbe  court  below  should  be  af- 
firmed. 


Adah,  Treasurer,  v.  Cohkn^  Solicitor. 

(Supreme  Court  of  Oeofffta.  March  81, 1800. 

CoasTiTOTioirAi,  Law— Taxation— Sxfsnsss  or 
Court. 

Acts  Qa.  1880-81,  p.  674,  which  provides 
tor  the  payment  from  the  coun^  treasory  of  the 
insolvent  criminal  costa  due  the  solicitor  of  the 
city  court  In  tbe  county  of  Richmond,  after  their 
examination  and  approval  the  Judge  of  that 
court,  makes  snch  oosta  expenses  of  that  oonrt; 
and  taeace  the  act  la  not  in  violation  of  Ctmst  Ga. 
1877,  art.  7,  |  6,  par.  2,  which  prohlhita  counties 
from  exercMng  Uie  taxing  power  except  (fnter 
aUa)  to  raise  niDds  for  the  payment  of  "expenses 
of  coortB. "  FbUowin^r  Adam  v.  Wright,  ante,  893. 

Error  from  superior  court,  Richmond 
coanty;  Ronbt,  Judge. 

Cohen,  the  solicitor  of  the  city  court  In 
the  county  of  Richmond,  petitioned  for  a 
writ  of  mandamus  to  com|>el  Adam,  the 

1  Fablioatitti  dal^red  1^  failore  to  reoeive  copy. 


treasurer  of  that  county,  to  pay  a  sum 
due  him  as  Insolvent  criminal  costs.  The 
superior  court  granted  the  writ,  and  de- 
fendant brings  error.  Const.  Qa.  1877, 
art.  7.  §  6,  par.  2,  (Code,  S  6190.)  provides: 
"The  i;eneral  assembly  shall  not  have 
power  to  delegate  to  any  county  the  right 
to  levy  a  tax  for  any  purpose,  except 
•  •  •  to  pay  Jurors  and  curaners,  and 
for  litigation,  quarantine,  roads,  and  ex- 
penses of  court. 

Harper  A  Sro,  and  Salem  Dateber,  for 
plaintiff  In  error.  Foater  4k  Lamur,  J.  C. 
C.  Black,  and  JoM.  B,.  Canoitag,  lor  de- 
fendant In  error. 

Blahdford,  J.  An  act,  approved  Sep- 
tember 22. 1881,  to  establish  acity  court  In 
the  county  of  Richmond,  (Acts  18S0-81,  p. 
674.)  provides  that  there  shall  be  a  sollc* 
Itorof  the  court,  who  shall  be  appointed 
by  tbe  governor,  and  who,  for  hbi  serv* 
Ices,  shall  "receive  the  same  fees  as  are  al- 
lowed the  solicitor  general  for  similar 
services  before  the  superior  courts  and  the 
supreme  court,  "that  "his  fees  In  the  dty 
court  shall  be  paid  out  of  fines  and  for^ 
feltures  when  there  is  a  sufficiency  of  mon- 
ey arising  from  those  sources  for  thatpur- 
pose;  but  all  bills  for  Insolvent  costs  that 
may  become  due  to  said  solicitor,  when 
examined  and  approved  by  the  Judge  of 
tbe  said  court,  shall,  upon  presentation, 
be  paid  by  the  treasurer  of  the  county  out 
of  any  funds  which  may  be  in  the  treas- 
ury. "  We  are  clear  that  the  fees  of  the 
solicitor  which  may  become  due  him  as 
Insolvent  costs,  when  there  Is  not  suffi- 
cient money  or  fun^s  arising  from  fines 
and  forfeitures,  are  part  of  the  expenses  of 
the  city  court  of  Richmond  county,  made 
Boby the actcreatingthe court.  Wethlnk, 
as  we  have  stated  In  the  case  of  Adam  r. 
Wright,  ante.  893,  (Just  decided,)  that  the 
legislature  had  a  right  to  provide  that 
the  services  uf  tbe  solid  tor  should  be  paid 
In  the  manner  specified  In  the  act.  and 
that  his  fees  therefor  are  expenses  of  that 
court.  There  is  no  general  law  that  this 
act  seeks  to  vary  In  its  uniform  opera  tlon 
as  applicable  to  this  coart.  So  we  do  not 
think  that  the  act  Is  obnoxious  to  the 
constitution,  and  the  solicitor  has  the 
right  to  be  paid  the  sum  allowed  him  by 
tbe  Judfte  ont  uf  the  coanty  treasnry. 

Judgment  affirmed. 

LiTBSpooL  ft  li.  ft  O.  Ins.  Co.  r.  Morbib. 
(<9uprem«  Cowrt  of  Oeorgta.  July  7,  X890.) 

ZhSCBAMCS— AOTIOIT  ON  PoLICT— STIFUUTIOm— 
BVIDBXCI. 

In  an  action  on  a  fire  policy  U  appeared 
that  both  the  applicatloD  and  policy  contained  a 
stipulation  that  tbe  assured  shonld  keep  his  books 
of  account,  inventories^  etc.,  in  an  Iron  safe, 
which  was  not  done,  and  thejr  weare  deatroved  in 
the  fire.  Plaintift*B  evidoice  was  tiiat  tills  stip- 
ulation was  inserted  In  the  ap^oation  by  tfie 
fraud  of  defendant,  and  that  he  did  not  know  of 
its  presence  in  the  policy  nntil  the  ooonrrence  of 
the  fire.  Beld,  that  a  vordicfc  for  plaintUt  would 
not  be  disturbed. 

Error  from  superior  court,  Mnscogea 
county;  Smith,  Judge. 

Peabody,  Brannon  A  Hatcber,  for  plain- 
tiff in  error.  L,  Jf\  Qarrardf  for  defendant 
In  error. 
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Blandpord,  .T.  This  was  an  action 
brouffbt  by  the  defendant  In  en'or  affainet 
the  plaintiff  la  error  to  recover  a  sum  ol 
money  dae  npon  a  policy  of  Insnrance. 
The  main  defense  relied  npon  by  the  Insur- 
ance company  was  that  Morris,  In  bis  ap- 
plication for  insnrance,  aKreed  to  keep  his 
bookH,  Inyenturiee,  and  accounts  In  an 
iron  safe,  or  to  remove  the  same  from  the 
store  at  night;  that  he  failed  to  do  so, 
and,  In  consequence  of  such  neglect  on  bis 

gart,  his  books,  (showing  a  record  of  his 
Dslneas,  including  all  purctaaaBs  and  sales, 
both  lor  cash  or  credit.)  aa  well  as  a  copy  of 
the  last  Inrentory,  were  lost  or  destroyed 
by  fire,  wbicb  occurred  in  the  night-time; 
and  thereby  said  policy  of  insurance  wcw 
rendered  void.  And,  furthermore,  that 
said  policy  of  insurance,— the  foundation 
of  plnlntlfr's  action,— was  teaaed  npon  the 
same  conditions  and  stipulations.  The 
replication  to  this  plea  on  the  part  of  the 
defendant  In  error  was  that  thin  condition 
or  stipulation  was  not  embraced  In  his 
application  for  the  policy  of  insurance, 
and  that  the  same  was  inserted  therein  by 
fraud  on  the  part  of  the  plaintiff  in  error, 
without  his  knowledge  or  conwnt,  and 
that  he  did  not  know  any  such  agreement 
was  embraced  in  the  policy  of  Insurance 
until  after  the  ions  by  fire.  This  was  the 
main  Issne  in  the  case,  and  the  prealdlng 
Judge,  by  his  Instructions  to  the  Jury, 
made  the  same  prominent,  having  charged 
the  Jury  as  to  its  Importance  and  submit- 
ting the  same  fairly  for  their  determina- 
tion. The  Jury  found  against  the  plaintiff 
In  error,  and  that  the  repltcation  of  the 
defendant  In  error  was  true  in  this  respect. 
We  are  satisfied  that,  under  the  evidence 
submitted  upon  the  trial,  the  Jury  had  a 
right  to  Und  as  they  did  in  this  case;  and 
the  judge  of  the  superior  court  having  re< 
fused  to  grant  a  new  trial,  which  Is  ex- 
cepted to  by  the  plaintiff  in  error,  we 
think  he  committed  no  error  In  so  doing, 
and  the  Judgment  of  the  court  below  to 
therefore  affirmed. 


DoTTKRBR  et  a/.  V.  BowE  et  fU. 
(Supreme  Court  of  Oeorffia.  July  7,  1880.) 

C!OUSTIK8— LlABILITT  TO  OASNISHVltNT. 

A  county  cannot  be  garaished  for  a  debt 
due  to  a  person  not  an  offloer  of  the  county,  as 
this  process  against  couuties  is  not  expressly  au- 
thorized by  statute,  and  It  would  be  against  pub- 
lic policy  to  hold  uiat  It  was  authorized  by  im- 
plloatlon. 

Error  from  superior  court,  Chatham 
county;  Adaub,  Judge. 

Cblsbolm  &  Erwin  and  IF.  R.  Leaken, 
for  plaintiffs  In  error.  J.  B.  Saamy,  for 
defendants  In  error. 

Blandford,  J.  The  question  in  this 
case  la  whether  a  county  Is  liable  to  be 
gamlebed  under  the  laws  of  this  state  for 
a  debt  which  It  owes  to  a  person  not  ao 
officer  of  the  county.  Section  8686  of  the 
Code,  which  prescribes  how  the  summons 
of  garnishment  shall  be  Issued  and  direct- 
ed, says  It  shall  be  "  directed  to  the  person 
Bought  to  be  garnished, "  and  no  one  else. 
There  Is  no  direct  authority  given  in  the 
Code  to  authorise  a  county  to  be  gar- 
nished. This  court  held  in  the  case  of 


County  V.  Flynt.  80  Oa.  400,  8  S.  E.  Bep. 
173,  that  "  the  liability  of  the  county  to  be 
sued  for  damages  la  a  statutory  liability. 
There  is  no  liability  on  the  comity  lor  aoy 
cause  whatever,  except  such  as  created  by 
Btatute.  Countlea  are  not  liable  at  com- 
mon law.  and  it  Is  (or  the  reason  that  the 
several  counties  of  the  state  are  political 
divisions,  exercising  a  part  ot  the  eovcr- 
elgn  power  of  tbe  state,  and  they  cannot 
be  sued  except  where  It  Is  provided  by 
statute."  Again,  it  Is  provided,  In  sec- 
tions 606.  607,  ot  tbe  Code,  that  "the  onU- 
nartea  must  audit  all  claims  against  their 
respective  counties,  and  every  claim,  or 
such  part  thereof  as  maybe  allowed,  must 
be  registered,  and  he  or  bisclerk  must  gire 
the  claimant  an  order  on  tbe  treasurer  lor 
tbe  same,  and,  In  the  order,  he  ahall  npe- 
clflcally  designate  upon  what  particuUr 
lund  such  order  Is  brawn,  and  oat  of 
which  payment  is  to  be  made.*  "All 
claims  against  counties  must  be  presented 
within  twelve  months  after  they  accrue  or 
become  payable,  unless  held  by  minors 
or  other  persons  laboring  under  dfaabil- 
itles,  who  are  allowed  tw^ve  months 
after  tbe  removal  ol  such  disability."  In 
the  case  ot  Powell  r.  County.  71  Oa.  587, 
this  court  held  that,  where  the  require- 
ment of  section  607  had  not  been  complied 
with,  a  nonsuit  was  properly  awarded. 
So  we  think  that  the  system  provided  by 
law  for  the  payment  of  claims  against 
counties  must  be  adopted  in  all  cases.  We 
do  not  think  that  this  system  can  be  pre- 
served by  allowing  counties  to  be  gar- 
nished. Indeed  we  are  satisfied  from  tbe 
preponderance  ol  decisions  by  the  courts 
of  this  country  that  a  county  cannot  be 
garnished  except  where  it  is  expressly  au- 
thorised by  statute.  The  same  consider- 
ations that  exemptofficers  ol  the  oational 
and  state  governments  from  the  proee» 
ot  garnishment  and  the  like,  as  far  as  the 
public  funds  Intrusted  to  them  are  con- 
cerned, apply  with  equal  force  to  ooontk* 
and  titdr  officers.  Counties  are  created 
lor  the  purpose  ol  government,  and  the 
administration  of  Justice.  In  the  case  <rf 
Hnnsaker  v.  Borden.  5  Ca).  290,  it  was  held 
that  "a  county  Is  not  a  person  in  any 
sense,— it  Is  not  a  corporation.  It  cannot 
sue  or  be  sued,  except  where  specially  ps^ 
muted  by  statute;  and  such  permlssluB 
can  be  withdrawn  or  denied  at  any  time 
tbe  legislature  may  think  proper.  A  coun- 
ty government  is  a  portion  of  tbe  state 
government,  and  the  county  debt  created 
is  a  part  of  the  public  state  debt,  and,  in 
the  same  manner  as  there  Is  no  mnedy 
age  Inst  the  state,  there  may  be  noae 
against  the  county.  Tbe  sovereign  can- 
not be  sued.  In  whatever  form  she  may 
owe,  whether  through  her  own  principal 
treasury,  or  one  of  ber  subordinate  treas- 
uries, unless  by  ber  own  consent.  Her 
creditors  bavenothing  to  rdyupon  except 
her  good  faith;  and  she  has  equally  the 
power  to  postpone  the  time  ot  payment, 
or  to  refuse  to  pay  at  all. "  See,  also,  tbe 
cases  ol  Ward  v.  County.  12  Conn.  4M; 
Chealy  r.  Brewer,  7  Mass.  Wdi  llcDomta> 
V.  Supervisors,  4  Minn.  184,  (OU.  130;)  GO- 
mnn  v.  County,  8  Cal.  63;  Qamishea  of 
Brasbears  v.  Boot,  8  Md.  96;  Bnlkley  r. 
Echert»  8  Pa.  St.  868;  Wallace  v.  Lawyer. 
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54  Tnrl.SCI ;  WIllIantR  v.Boanlinan.D  Allen, 
570;  Frcem.  Ex'na,  S  Drake, Attachm. 
( 6t  h  Ed . )  S  616 ;  County  t.  Keck ,  31  A  rk .  887 ; 
Randolph  t.  Ra1lB,18III.S9.  In  HcDouEal 
V.  Snpervi8ore,4  Mlun.  189.  (611.180.)  above 
cited,  Flandrac,  J..fn  deltverin^  the  opin- 
ion of  the  coart,  eays:  "ConncleB  are  pub- 
He  corporatlona,  and  their  ottlcenaro  pn1>< 
He  oSlcera.  The  varied  relations  viilcta 
Bocb  bodies,  throaKh  their  ofllcerB.  hold 
towards  indlvidnnia  as  their  debtors, 
wonld  render  them  liable  to  be  constantly 
attacked  with  aaeb  process,  and  would 
very  materially  embarrass  them  In  the 
performance  of  their  duties.  If  they  are 
subject  to  such  suits,  they  are  bound  to 
f^ve  them  the  same  attention  which  Is  re- 
quired of  private  Individuals,  and  this 
would  Involve  their  attendance  upon  dis- 
tant courts,  and  the  consequent  absence 
from  their  respective  offices.  It  would 
also  very  mnch  embarraBS  them  in  th^r 
accounts,  as  each  indebtednpss  disclosed 
would  necesBarlly  suspend  the  payment  of 
the  sum  until  the  decision  of  the  lltlfcatloD 
between  the  principal  parties,  which  ratKbt 
be  protracted  for  years.  Public  policy 
cannot  tolerate  such  an  obstacle  to  the 
exercise  of  official  dntlesas  this  rule  would 
necessarily  he.  should  it  be  allowed  to  ob- 
tain." See  the  case  ut  Divine  V.  Harvle,  18 
Amer.  Dec.  203. 

So  we  think  that,  as  no  express  anthop- 
Ity  iH  grranted  by  statute  to  aathorlie  this 
proceRS  afralnst  counties,  public  policy 
forbids  us  to  buhl  thatsnch  a  srrant  existe 
by  Implication.  There  Is  authority  which 
would  perhaps  authorise  the  creditor  of 
one  who  holds  a  debt  aKalnet  a  county 
to  compel  his  debtor  to  cubh)^  his  claim 
ajEainst  snch  county  to  sach  creditor,  and 
perhaps  this  mlRht  be  done  Id  this  state ; 
and  in  »ne1i  a  case  the  asHlKnment  would 
oiiemte  to  authorlK  the  assisnee  to  col- 
lect the  debt  oat  of  the  county  In  the  way 
and  manner  provided  In  sections  606,607  of 
the  Code,  provided  the  creditor  of  the 
county  was  not  an  officer  of  the  same,  and 
the  Indebtedness  of  the  county  to  such 
creditor  was  not  on  account  of  fees  or  sal- 
ary due  such  officer.  See  Knifrht  v.  Nash, 
22  Minn.  463.  (1876.)  Let  the  Judgment  at 
the  court  btfow  be  affirmed. 


Scott  v.  stewabt. 
HixoH  et  aJ.  v.  Halv  et  al^ 
(Suprvnu  Court  of  QeorgkL   JtUy  7,  189a) 
Btarb  Dscins— Rcle  or  Pbopbrtt. 
The  decision  in  JohnsOQ  t.  Christie,  04 
Oa.  117,  that  **tbe  comptroller  general  Is  not  an- 
tharl)!ea  by  law  to  tranafer  tax  fi..  fas.  issnod  by 
bim  against  wild  lands  on  {Moment  of  the 
amount  due  thweon,**  having  been  made  11  years 
Offo,  and  aoqulesoed  in  during  all  that  time,  has 
become  a  nue  of  proper^,  and  will  be  adhered 
to  though  a  majont^  of  toe  court  do  not  think 
the  deciaion  sound. 

Error  from  superior  court,  Wilcox  coun- 
ty: ItOHKKTB,  Judse. 

Error  from  superior  court,  Dooly  coun- 
ty; FoKT,  J  udfce. 

C.  P.  Cmwtord  and  Martin     Smitb,  for 
plaintiffs  fai  error.  J.  L.  Baakaton,  A.  C. 
Pate,  B.  P.  HoIHb,  and  S.  A.  Hawkins^  tor 
defendants  In  error. 
v.ll8.EJia26— 67 


SnmoNB,  J.  The  main  and  controlling 
onestion  in  each  one  of  these  cases  is  that 
tne  trial  Judge  held  that  the  comptroller 
Kenerai  of  this  state  bad  no  power  or  au- 
thority to  transfer  a  tax  S.  m.  which  bad 
been  issued  by  him  against  wild  lands. 
Each  of  the  Judges  In  the  court  below 
who  made  these  raliogB  followed  the  de- 
cision of  this  court  in  the  case  of  Johnson 
V.  Christie.  64  Oa.  117,  wherein  a  majority 
of  the  court  held  that  "the  comptroller 
general  is  not  nuthorixed  by  law  to  trans- 
fer tax  /bx.  Issued  by  him  against  wild 
lands  on  pnyment  of  the  amout  due  there- 
on." A  majority  of  the  court  as  now  con- 
stituted do  not  think  that  decision  Is 
sound,  but  believe  that  the  comptroller 
general  did  have,  and  now  has,  under  the 
Code  of  Georgia ,  power  to  transfer  tax  S. 
fka.  Issued  by  him  against  wild  lands,  up- 
on payment  to  him  of  the  amount  of 
taxes  due  thereon.  But,  Inasmuch  as  this 
decision  was  made  nearly  11  y)ears  ago, 
and  the  bench,  the  bar,  and  the  people 
have  acted  upon  It  during  all  that  time, 
and  large  property  rights  have  doubtless 
been  acquired  and  based  upon  said  decis- 
ion, we  do  not  feel  disposed  at  this  late 
date  to  reverse  It,  and  thns  bring  about 
confusion  and  litigation,  and  disturb  ti- 
tles and  rights  which  have  been  based  up- 
on and  acquired  thereunder.  We  Chink  it 
to  better  to  rest  under  this  decision  than 
to  reverse  It,  and  produce  litigation  and 
confusion  and  the  destruction  ot  rights 
which  have  grown  up  under  It.  Wells, 
Res  Ad).  §504,  p.  648;  Paulson  v.  Portland. 
(Or.)igPac.  Bep.  450,  (18K8.)  For  these 
reasons,  we  affirm  the  Judgment  in  both 
casea. 


CuRHsr  v.  Lawlkb  et  alA 

(Suprmte  Court  of  Appeal$  of  Wett  VI/rgMa. 
Nov.  20,  1866.) 

AooovxT  BtxTWD—Vmsiton  axd  Vnmn— Dm- 

CIKHOT  Iff  QUAJfTITT — AFTXAI/— JCUSDIOTIOICAI. 

AjfODITT. 

1.  Where  parties  have  made  a  settlement  in 
rward  to  a  transactioQ,  and  atmok  a  balance, 
which  has  been  adjusted  by  cash  or  note,  It  is 
incumbent  on  the  party  complaining  ot  fraud  or 
mistake,  suit  In  equi^,  to  allege  It  specially 
in  his  bill,  and  establbh  it  by  proof. 

8.  Where  the  plalntiO  in  a  ault  in  eqailgr 
seeks  relief  im  account  of  deflolendes  la  two  dis- 
tinct tracts  oi  bmd,  and  it  Is  olearly  shown  by 
both  the  pleadings  and  proofs  «in  the  cause  that 
there  is  in  fact  no  deficiency  aa  to  one  of  the 
tracts,  and  the  value  of  liie  deficiency  in  the  oth- 
er Is  less  than  tl(K),  and  relief  is  denied  in  the 
olronlt  court,  this  court  has  no  Jurisdiction  to  re- 
view the  decree  of  the  circuit  court. 

8.  A.  and  B.  make  an  exchange  of  lands, 
whereby  A.  is  to  convey  to  B.  88  acres,  and  B.  la 
to  convey  to  A.  45  acres.  The  2S  acres  is  part  of 
a  tract  of  76  acres  owned  Jointly  by  A.  and  C. 
Before  any  conveyance  B.  purchases  C's  portion 
of  the  76  acres,  and  then  A.  and  C.  unite  in  a 
deed  with  general  warranty  conveying  the  7ft 
acnres  to  B.  U  is  subsequently  ascertained  mat 
the  28  acres  are  in  fact  81  acres,  and  the  76  acres 
are  but  7R  acres.  In  a  suit  by  A.  against  B.  to 
recover  compensation  fcv  the  excess  of  8  acres  in 
this  as-acre  tract,  held,  even  conceding  that  A. 
might  have  been  entitled  to  recover  for  said  ex- 


'Thls  case,  filed  November  SO,  1886,  is  now 
pablished  by  request,  with  others,  In  order  that 
the  Soatheastsm  Reporter  may  cover  all  cases  in 
the  West  Vlrgiiila  Beporta  from  volume  M,p.l. 
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OBBB  of  8  aeret,  If  he  had  eoav«;ad  the  SB  mm 
•VWAtely,  7et  as  the  record  ehowi  he  Is  prima 

raole  lisDle  to  B.  Anr  the  defitdener  In  the  tract  of 
70  acres,  he  Is  not  entitled  to  relief  In  such  suit 
4.  A  plaintiff  mnst  allege  as  well  as  prove 
the  facta  on  which  he  claimu  relifif.  He  cannot 
obtain  relief  oa  any  ground  not  alleged  in  his 
blU. 

(^yUabtu  by  the  Oaurt) 

Appeal  from  ctrcnlt  court,  Taylorcoanty  ■ 
Martin  A  Woods,  for  appellant.  Jama 
MtirroWf  Jr.,  for  appellees. 

Sntdbr,  J.  BlU  filed  by  Joseph  M.  Car- 
rey against  S.  P.  Lawler  and  Milton  Car- 
rey, in  the  circuit  coart  of  Taylor  county. 
In  which  the  plaintiff  avers  that  be  and 
defendant  Lawler  had  made  an  agree- 
ment  (or  the  exchange  of  lands  by  which 
he  was  to  get  from  Lawler  45  acres,  at  f  31 
per  acre,  and  Lawler  was  to  get  from  him 
2^  acr».  at  936  per  acre,  and  he  was  to 
pay  Lawler  tbe  difference;  that  each  par- 
cel was  to  be  sarveyed,  the  number  of 
acres  ascertained,  and  deeds  made  therefor 
by  each  to  the  other;  that  on  June  26, 
lS76,heconveyedhl8  land'to  Lawler;  that 

Erior  to  the  execution  of  the  deed  he  had 
is  land  surveyed  and  plat  made  thereof, 
by  which  It  appeared  to  be  2H%  acres,  but 
he  Is  advised  there  Is  a  mistaice  of  about 
S%  acres  In  said  snrvey,  and  that  it  con- 
tains 32  acres.  Instead  of  28^  acres;  that 
Lawler  has  refused  to  make  him  a  good 
deed  for  the  45  acres,  but,  on  the  contrary, 
be  has  executed  and  delivered  to  him  a 
deed  which  encroaches  upon  land  claimed 
by  and  in  tbe  possession  of  tbe  defendant 
Milton  Carrey,  the  quantity  so  claimed  be- 
ing about  lu  acres,  worth  921.60;  that 
he  lias  refused  to  acc^  said  deed  from 
Lawler;  that  In  pursuance  of  said  agree- 
ment the  respective  parties  were  placed  In 
posseseinn  of  the  lands  so  received  in  the 
«xchaiige,  except  that  he  has  not  been 
placed  in  possession  of  that  part  of  the  46 
acres  held  by  Hilton  CuiTsy;  that  after 
«ald  agreement  bad  been  made,  to-wlt, 
June  26, 1S76,  the  parties,  believing  that  46 
and  2)i%  acres  were  the  quantities  of  said 
tracts  of  land,  bad  a  settlement  on  that 
basis,  and  plaintiff  paid  Lawler  the  differ- 
ence, except  $125,forwfalch  be  on  that  day 
gave  Lawler  his  note,  payable  one  day  cft- 
er  date;  that  afterwards,  on  March  28, 
1877,  Lawler  obtained  a  Judgment  on  said 
note  In  the  county  conrt  of  Taylor  county 
for  9130.50,  and  $8.35  costs,  upon  which 
execution  has  Issued.  The  plaintiff  fur- 
ther avers  that  he  is  advised  he  is  entitled 
to  have  the  said  45  acres  with  an  unclouded 
title,  and  an  abatement  on  the  purchase 
money  for  so  much  thereof  as  he  fails  to 
get,  and  also  a  credit  tor  the  S%  acres 
which  is  in  excess  of  tbe  28%  acres,  on  the 
aforesaid  Judgment.  He  therefore  prays 
that  an  injunction  may  be  granted  to  re> 
strain  the  collection  of  said  execution; 
that  an  abatement  may  be  made,  and 
credit  given  for  what  he  Is  entitled  to  In 
the  premlaes,  and  for  general  relief.  The 
injunction  was  awarded,  and  the  defend- 
ants demurred  to  and  also  answered  the 
bill.  Tbe  defendant  Milton  Carrey  express- 
ly disclaims  any  claim  or  right  to  the  part 
of  the  45  acres  alleged  to  be  In  his  pooscn 
Blon.and  says  that  heneverrefoBedto  give 


theplaintlfffallpoBseiiBlonof  thesame;  and 
tbe  dtfendant  Lawler  answers  that,  ac- 
cording to  agreement,  the  46-acre  tract 
was  surv^ed,  and  tbe  plaintiff  was  pres- 
ent, and  expressed  his  satisfaction  as  to 
both  the  lines  and  quantity;  that  after 
said  survey  had  hem  made  respondent 
agreed  to  take  the  other  tract  at  38% 
acres,  and  about  10  days  thereafter  he 
and  the  plaintiff  met  and  settled  and  ex- 
changed deeds,  and  the  plalntltf  executed 
to  blm  the  notefor  9125  forthebalancedne 
on  the  difference  in  the  value  of  said  lands, 
and  In  final  adjustment  of  the  whole  trade 
and  transaction.  He  denies  tbat  the  deed 
made  by  blm  to  plaintiff  Isaot  a  good  and 
sufficient  deed  for  the  said  45  acres,  or 
that  there  Is  in  tact  any  excess  In  the  ^% 
acres  conveyed  by  the  plaintiff,  or  tbat 
plaintiff  Is  entitled  to  a uy  abatement  or 
credit  Un  parchase  money  on  account  of 
any  deAdency  or  excess  in  tittaar  of  aaid 
tracts  of  land.  Tbe  court  overruled  the 
demurrer,  and  ordered  a  survey  to  aseer^ 
tain  the  true  quantity  of  land  In  each  of 
the  aforesaid  tracts.  Tbe  surveyor  made 
the  survey,  and  filed  bis  report,  showing 
tbat  according  to  bis  survey  there  whs 
31^  Instead  of  28^  acres  in  tbe  one  tract, 
ana  43  instead  of  45  acres  In  tbe  other 
tract.  But  It  appears  from  the  testimuny 
of  tbeiiurveyor,  and  other  depositions  filed 
in  the  cause,  tbat  the  alleged  deficiency  of 
2  acres  in  tbe  45-acretract  is  the  2  acres  al- 
leged to  be  in  the  possession  of  tbe  defend- 
ant MUton  Currey,  who.  both  in  his  an- 
swer and  deposition,  disclaims  title  there- 
to, and  states  that  he  has  never  set  up 
any  claim  to  the  same,  or  refused  to  per- 
mit the  plalntin  to  take  possession  of  it. 
In  regard  to  the  acres,  the  proof  shows 
that  the  plaintiff  and  the  defendant  Mil- 
ton Ciirrey  were  the  owners  of  atructsnp- 
posed  to  be  79%  acres;  that  they  verhally 
agreed  upon  a  line  of  division  betwt^ 
them,  by  which  tbe  plaintiff  was  to  get 
2H%  acres,  and  Milton  Currey  i7}i  acres; 
but  before  any  conveyances  were  made,  or 
actual  partition  took  place  between  them, 
they  each  severally  sold  tb^r  Inrereets  to 
the  defendant  Lawler.  and  by  their  Joint 
deed,  dated  June  26.  1876,  conveyed  the 
said  79%  acres  to  Lawler,  with  covenant  of 
general  warranty.  While  the  survey  made, 
as  above  stated,  shows  tbat  the  part  as- 
signed to  tbe  plaintiff  by  tbe  said  verbal 
agreement  between  blm  and  Milton  Currey 
Included  91%  acres.  It  also  shows  that  the 
whole  tract  conveyed  to  Lawler'contalns 
only  73  Instead  nf  763^  acres,  thus  showing 
o  deficiency  of  3XacreH  Instead  of  anexceHS. 
These  are  the  material  facts  as  shown  by 
the  record.  By  decree  of  Novemlter  19, 
1R85,  tbe  court,  being  of  opinion  that  the 
plaintiff  was  not  «ititled  to  any  relief. dto- 
solved  the  injunction,  ascertained  the 
amount  of  principal.  Interest,  and  dam- 
ages to  which  the  defendant  Lawler  was 
entitled  by  reason  of  the  Judgment  en- 
joined, gave  him  a  decree  for  that  amount, 
and  the  costs  of  this  suit.  From  this  de- 
cree, the  plaintiff  appealed. 

The  law  Is  well  settled  tbat  a  mistake 
will  not  be  corrected  In  equity  where  the 
parties  to  tbe  contract  have  eqnal  knowl- 
edge, or  eqnal  means  &t  obtaining  knowl- 
edge, of  the  mlstaJce,  and  tiiwe  baa  been 
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no  concealment,  sarpriM,  or  Itnpusltlon. 
Belt  T.  Mehen,  2  Cal.  159:  McCobb  v.  Rich. 
ardBon.  41  Atner.  Dec.  874;  Jasan  Toq1> 
min,  44  Amer.  Dec.  448.  In  Lanfcdon  v. 
Roane,  6  Ala.  618,  it  waa  decided  that 
"  where  the  parttM  bare  Battled  tbelr  ac- 
counts, and  struck  a  balance,  which  has 
been  adjneted  by  cash,  or  wltb  a  security 
lor  Its  payment  at  a  latare  day.  It  Is  In- 
cambent  npon  the  party  complainlnK  of 
fraud  or  mistake,  by  suit  In  chancery,  to 
allese  It  specially  in  fais  bill,  and  to  estab- 
llnlitbeall^atlon  by  proof ;  and  cheagree- 
ment  by  the  parties  uiat  errors  should  be 
corrected  does  not  relieve  the  complain- 
ant from  the  oans  of  provlnfr  the  mistake. " 
See  Story.  Eq.  PI.  §$  261,  80O.  Accordlns 
to  these  authorities,  the  demurrer  to  the 
plaintiff's  hill  should  have  been  sustained, 
aa  there  Is  no  allegation  In  the  bill  of  any 
concealment,  fraud,  or  Imposition.  In 
fact  tt  appears  from  the  bill  that  the  most 
matwlai  mistake  warn  In  the  quantity  of 
tbe  land  sold  by  the  plaintiff  to  the  defend- 
ant, afaet  of  which  he  Is  presumed  to  have 
more  kno wledsce  than  the  defendan  t. 
Crislip  V.  Cain.  19  W.  Va.  438. 

It  is  plain  that  the  plaintin  has  failed  to 
efltabllsh  any  deficiency  in  the  4&  acre 
tract.  Tbe  par^.by  whom  he  arers  part 
of  this  laud  is  bdd  and  claimed,  has  both 
In  his  answerand  depoaltton  expressly  dis- 
claimed any  titleorclalm  thereto.  If,tbere- 
foTe,ltbe  conceded  that  there  was  an  eu'ess 
of  3  acres  in  the  28Jj-acre  tract,  for  which 
tbe  plaintiff  would  be  entitled  to  compen- 
sation at  f  25  per  acre,  the  whole  amount 
would  be  less  than  flUO,  the  sum  necessary 
to  sire  this  court  Jurisdiction.  Neal  v. 
Van  Winkle,  24  W.  Va.  401.  But  the  plaln- 
tltf  has  not  satisfactorily  tiroven  thatthere 
Is  any  such  excess  In  the  28K-acre  tract ; 
and  be  has  cn^alnly  failed  to  show  that 
he  is  entitled  to  auy  cumpensatlon  for 
such  excess,  even  If  It  exists.  The  proof  Is 
conflicting  as  to  whether  or  not  there  Is 
any  such  excess.  The  surveyor  who  first 
ran  off  the  land  says  It  contiUns  but 
28Jj  acres,  while  the  surveyor  who  made 
the  last  survey  says  tt  contains  Sl% 
acres.  Whether  the  one  or  the  other  of 
these  conflicting  statements  Is  true.  It  was 
for  the  court  below  to  decide,  and  It  is  nut 
for  this  court  to  rPTerse  that  decision,  un- 
less It  plainly  appear  to  us  that  It  was  er- 
roneous. Smith  Yoke,  S7  W.  ya.68B; 
Soonan  t.  Glynn,  28  W.  Ya.  716. 

But  the  deed  in  which  the  platntltt  unit- 
ed to  convey  this  part  of  the  land  conveys 
7^  acres,  with  general  warranty,  while 
the  proof  shows  that  the  tract  contains 
In  fact  but  78  acres.  If,  therefore,  it  was 
admitted  the  part  sold  by  tbe  plain- 
tiff contained  Zl%  instead  of  28%  acres,  and 
that  he  would  be  entitled  to  compensa- 
tion from  Lnwier  lor  the  excess  If  he  bad 
conveyed  tbe  2^%  acres  by  a  separate 
deed,  still,  as  tbe  record  shows  that  he  is 
prima  Jhcfe  liable  to  Lawler  on  liis  Joint 
warranty  for  the  deficiency  in  the  76W 
acres,  he  has  failed  to  establish  that  he  Is 
entitled  to  compensation  for  his  alleged 
excess  of  8  acres  in  the  28!(-acre  tract. 
(Msllp  T.  Cain,  19  W.  Va.  488.  He  cannot 
recover  from  Lawler  wben  the  record 
shows  prima  Ikete  that  Lawler  has  a 
«!onnter-elalm  which  exceeds  his  In  amount. 
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Counsel  for  the  appellant  insist  In  this 
court  for  the  first  time  that  the  certificate 
of  acknowledgment  of  the  wife  of  Lawler 
to  the  deed  for  the  46  acres  is  Insufficient 
to  relinquish  her  contingent  dower  In  the 
land.  An  Inspection  of  the  certificate 
shows  that  this  te  true.  It  also  appears 
that  the  acknowledgment  of  tbe  wile  of 
the  plaintiff  to  the  deed  for  the  7S\  acres 
has  the  same  defect.  The  bill  contains  no 
allegation  as  to  the  defect  in  or  Insnfflclen- 
cy  of  the  wife's  acknowledgment  to  the 
said  deed  for  the  46  acres  of  land,  and  the 
plaintiff  can,  ther^ore,  claim  no  relief  In 
this  suit  cm  that  ground.  A  plaintiff  can 
no  more  obtain  r^ief  without  tbe  proper 
averments  fn  his  bill  than  he  can  without 
proof  of  such  averments  when  made.  The 
one  is  as  essential  as  the  other,  and  both 
must  concur,  or  relief  cannot  be  granted. 
Pnsey  v.  Gardner,  21  W.  Va.  469.  For  the 
aforesaid  reasons,  I  am  of  opinion  that 
the  decree  of  the  cli-cult  court  should  be 
affirmed. 


Barb  et  tU.  v.  Ci-atton  et  nl.^ 
(Suprems  Court  ^  A^e^^of  Wttt  Ftrsriakk 

Eqcrrr— pLBADnre — ^Bioht  to  Sub. 
A  plaintiff  cannot  obtain  relief  in  equity, 
nnlew  he  both  aver*  In  Us  blU,  and.  If  tiie  aver- 
ment is  denied,  also  prove*,  that  he  luu  an  Inter- 
est in  Uie  ftubjeot-matter  of  tiie  suit,  and  a  prop- 
er title  to  Institute  the  suit.  If  his  want  of  Inter- 
eat  or  right  to  sue  appears  upcm  Hie  faoe  of  his 
bilL  it  ouxht  to  be  takisn  advantaoe  of  by  demor- 
rer;  but  If  H  does  not  so  appear,  then  the  detoad* 
aat  may  show  suoh  want  ox  Intsrsst  or  title  by 
plea  or  answer. 
{SyUainu  h\/  the  Court) 

A  ppeal  from  ci  rcult  court,  Ritchie  county. 
B.  F  Ayr^,  tor  appellants.  T.S.Dtkvm, 

for  appellees. 

Sntdeb,  J.  Salt  In  equity  brought  Jan- 
uary, 1884,  in  the  circuit  court  of  Ritchie 
couuty,  by  Sarah  E.  Barr  and  others 
against  John  S.  Clayton  and  S.  O.  For- 
dyce,  to  set  aside  a  tax-deed  made  by  the 
clerk  of  the  county  court  of  said  county* 
to  the  defendant  Clayton,  May  80,1881,  for 
83)^  acres  of  land  sold  In  1879,  for  the  non- 
payment  of  taxes  due  thereon  for  the  year 
1K76,  in  the  name  of  Mary  Ripley ;  and  also 
to  set  aside  a  deed  made  October  28, 1882, 
for  said  land,  by  Clayton  to  tbe  defendant 
Fordyce.  Thebill  alleges  various  grounds 
and  irregularities  in  the  tax-sale  and  pro- 
ceedlniss  on  account  of  which  thesald  tax- 
deed  should  be  held  void,  but,  for  reasons 
hereafter  shown,  it  is  unnecessary  to  no- 
tice these  allegations.  The  Important 
facts  alleged  in  the  bill  are  that  the  plain- 
tiffs are  the  children  and  heirs  at  law  of 
the  said  Mary  Ripley,  now  deceased,  and 
that  by  virtue  of  her  death  the  said  land 
descended  to  them,  and  they  are  now  the 
legal  owners  thereof.  Tbe  answer  of  the 
defendant  Clayton,  after  responding  to 
allegations  of  the  bill  In  regard  to  the  ir- 
regularities in  the  sale  and  proceedings  on 
which  said  tax-deed  is  founded,  avers  that 


iTbls  osae,  filed  Hovwnber  9B,  1880,  is  now 

Sbllshed  by  lequaet,  wltb  others.  In  order  thst 
3  Soothsastern  Reportar  may  cover  all  oases  in 
the  West  ^rg^aia  Hepwta  from  volume  SB,  p.  1. 
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the  plaintiffs  are  not  the  owners  of  estd 
S&%  acres  of  land ;  that  the  said  Mary  Rip- 
ley Id  her  Itfe-tlme,  by  deed  dated  March 

17, 1876,  duly  acknowledged  and  recorded, 
conveyed  all  of  said  land  to  R.  S.  TatfKart, 
and  that  said  Tagf^artby  deed  dated  July 
27,  1877.  conveyed  the  land  to  one  A.  H. 
Mcfilnnis,  who  was  afterwards  placed  In 
posaesalon  thereof,  and  be  has  been  In  the 
possession  ever  since.  Certified  copies  ol 
both  ol  these  deeds  are  exhibited  with  the 
answer,  and  the  recllals  and  description 
therein  fully  Identified  the  land  as  the 
same  mentioned  In  the  plain  tiffs*  bill.  The 
answer  was  replied  to  fcenurally.  The 
cause  was  heard  on  tbe  bill,  answer,  repli- 
cation, and  exhibits,  but  no  depositions 
or  other  evidence  than  the  exhibits  filed 
with  the  bill  and  answer,  imd  tlie  court 
by  Its  decree  ol  June  18, 1885,  dismissed  the 
plaintiffs*  bill,  with  coats.  From  this  de* 
cree  the  plaintiffs  hive  appealed. 

The  Keneral  rnle  in  ejectment  tor  land  Is 
that  tbe  rlKht  of  the  plaintiff  to  recover 
rests  upon  the  sufflrlency  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  the 
defendant..  The  possession  slves  tbe  de- 
fendant a  tight  to  hold  the  land  against 
everv  person  who  cannot  show  a  good 
title.  Wltten  v.  St.  Clair.  27  W.  Va.  762; 
Core  T.  Faupel,  24  W.  Va.  238.  It  Is  equal- 
ly well  settled  In  equity  that  the  plaintiff 
cannot  maintain  his  suit,  unless  he  both 
aveni,  and  establlaheB  by  proof  where  tbe 
averment  Is  denied,  that  he  tans  an  Inter- 
est In  the  subjeet-matter  of  the  suit,  or 
right  to  the  thing  demanded,  and  a  prop- 
er title  to  Institute  the  suit.  These  are  es- 
sential to  sustain  his  right  to  any  relief. 
Story,  Eq.  PI.  §  728:  Mltf.  Eq  PI.  (by 
Jeremy,)  231,  232.  If  such  want  of  title  ap- 
pears upon  the  face  f>f  tbe  bill,  itshuuld  be 
taken  advantage  ut  by  demurrer.  If.  how- 
ever, tbe  blU  shows  a  title  apparently 
good,  the  defendant  may  by  plea  or  an- 
swer show  either  that  nothing  was  aver 
vested  in  him  or  that  the  title  which  he 
had  has  been  transferred  to  another. 
Story,  Eq.  PI.  §§  260,  261.  728.  In  the  case 
before  us  the  answer  of  the  defendant 
Clayton,  and  the  certified  copy  of  tbe  deed 
filed  therewith,  establiah  beyond  question 
thot  the  plaintiffs  never  had  any  title  to 
the  land  in  controversy,  because  the  said 
Mary  Ripley,  under  whom  they  profess  to 
claim  title  by  descent,  had  In  her  life-time, 
by  absolute  deed,  conveyed  the  land  and 
all  her  Interest  therein  to  B.  S.  Tafrgart. 
The  plaintiffs'  bill  was  therefore  properly 
dismissed  by  the  circuit  court,  and  the  de- 
cree must  be  affirmed. 


Brown  et  al.  v.  Grant  et  a/.i 

(Supreme  Court  of  Appenla  of  West  Virginia. 
Nov.  M,  1886.T 

QCABDIIN  AND  WARD— POWEBB  07  GUABDIAIT. 

Under  the  laws  of  this  state  a  goardlan 
who  has  made  disbursements  for  his  ward  in  ex- 
ceas  of  the  iocome  of  the  ward's  estate  cannot 
make  tbe  ward  personally  or  his  zeal  estate  lia- 
ble for  such  disbursements. 
{SyUabtts  by  the  Cowrt) 

^This  case,  filed  November  20,  1886,  Is  now 
published  by  request,  with  others,  tn  order  that 
The  Southeastern  Reporter  may  cover  all  cases  In 
West  Vl^nia  Bepons  trom  volaine  SB^  p.  1. 


Appeal   from   drcntt  coart,  Jackson 
connty. 
H.  C.  Fl&ber^  for  appellants. 

Snyder,  J.  Salt  In  equity,  brongbt 
July,  1883.  In  the  circuit  court  of  Jackson 
county  by  Cordelia  Brown  and  her  bus- 
band  against  Charles  L.  Grant  and  Okey 
C.  Grant,  The  defendants,  by  their  g:uard- 
lanadiiteai,  demurred  to  and  answered  the 
bill.  The  oourt  OTerraled  the  demnmr, 
and  the  answers  were  rolled  to  ganerally, 
dei>ositions  were  taken,  a  report  ord««d 
and  filed  by  a  commissioner,  and  on  No- 
vember S,  1884,  the  court  entered  a  person- 
al decree  against  the  defendant  Ghariee  L. 
Grant,  for  S412.S1,  and  ordered  the  sale  of 
his  real  estate  to  pay  the  same.  From  this 
decree  said  ChariM  L.  Grant  appealed. 

The  material  averments  of  tbe  bill  are 
as  follows :  A  tract  of  land  of  about  300 
acres,  lying  in  Jackson  county,  was  de- 
vised by  their  father  to  the  defendants. 
Cnarles  L.  and  Okey  C.  Grant,  jointly  in 
fee,  and  they  are  still  the  owners  thereof. 
In  September,  187U,  the  female  plalntitt, 
then  a  widow,  was  duly  appointed  guanl- 
ian  of  said  Charles  L.  Grant,  then  an  In- 
fant about  12  years  of  age,  and  so  contin- 
ued to  be  and  act  as  guardian  until  her 
marriage  with  the  male  plaintiff.  In  the 
year  1888.  While  tbe  female  plaintiff  was 
such  guardian  she  expended  tor  the  care 
and  maintenance  of  her  said  ward  9456.64 
In  excess  of  tbe  Income  of  his  estate;  that 
he  la  still  Indebted  to  her  as  such  gaardlan 
for  that  amount ;  and  that  he  has  no  es- 
tate except  his  undivided  moiety  of  the 
aforesaid  200  acres  of  land.  The  bill  prays 
that  the  said  land  may  be  partitioned, 
and  the  moiety  of  said  Charlee  L.  Grant 
sold  to  pay  said  debt  and  costs  of  suit.  It 
Is  provided  in  sections  8  and  9  of  chapter 
149.  Acts  1872-78,  the  statute  In  force  in 
this  state  when  tbe  guardian  In  tbia  case 
was  appointed,  that  no  dlsbnrsemonts 
shall  be  allowed  to  any  guardian,  where 
the  deed  or  will  under  which-  the  estate 
is  devised  does  not  authorise  it,  beyond 
the  annual  income  of  the  ward's  estate, 
except  in  certain  specified  cases ;  and 
these  excepted  cases  dm  ply  provide  tbat 
tbe  court  may  order  the  sale  uf  such  por- 
tions of  theward's  personal  estat»aa  may 
be  necessary  to  pay  for  dlsbarsements 
made  in  such  cases,  or  the  court  may  sanc- 
tion any  sale  previously  made,  which.  If  it 
had  not  been  so  made,  the  court  at  the 
timeof  allowlngsnch  disbursements  would 
have  ordered;  "but  neither  the  ward  per- 
sonally nor  his  real  estate  shall  be  liable 
for  such  disbursements."  Acts  1872-7-1,  p. 
482.  By  the  eighth  and  ninth  sections  of 
chapter  82  of  our  Amended  Code,  tbe 
power  of  the  court  to  sanction  tbe  sale  of 
even  the  personal  estate  of  the  ward, 
where  It  had  been  made  without  the  order 
of  the  court,  is  taken  away;  and  It  Is 
provided  in  said  eighth  secUon  that 'no 
credit  shall  beaUowed  the|niardlan  In  the 
settlement  of  hlsaeconnta  rorezpendltnres 
for  his  ward  under  this  section,  except  for 
disbursements  of  the  annual  Income  of 
the  ward*8  estate,  and  for  such  amounts 
as  tbe  said  court  Bball  have  first  author- 
ised to  be  expended  of  his  personal  estate 
as  herdnbefore  provided..'*  Amend.  Code, 
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C86.  The  bin  Id  this  cause  avers  that 
thevrard  hud  oo  personal  eBtate.and  that 
the  ODiy  estate  he  has  is  the  moiety  of  the 
200  acres  of  land  Bought  to  be  sold  to  pay 
for  advances  allef^ed  to  be  made  by  hlH 
STuardlan.  These  advances  t  disbarse- 
mentB  were  not  made  ander  any  order  of 
coart,  and  there  is  no  personal  estate  to 
pay  them.  By  the  express  terms  ol  the 
statute  neither  the  ward  personally  nor 
his  real  estate  Is  liable  for  said  disburse- 
ments. Rlnker  t.  Strelt,  83  Orat.  668; 
Myers  v.  Wade.  6  Rand.  (Va.)  444.  The 
fact  that  the  ward  has  no  personal  estate 
and  that  plaintiff  seeks  to  subject  his  real 
estate  appears  upon  the  face  of  the  bill ; 
and  tnaamnch  as  the  statute  forbids  the 
sale  of  the  real  estate  tor  any  such  pur- 
pose, ur  any  personal  decree  against  the 
w«trri.  It  Is  plain  that  the  bill  was  demur- 
rable, and  that  the  circuit  court  erred  In 
overruling  the  demurrer  thereto.  The  de- 
cree of  the  said  court  must  therefore  be 
revemed.the  demnrrer  sustained,  and  the 
blU  dUmlBsed. 


Obbitt'8  Adm'x  v.  Halet.^ 
(Aqmnw  Oomt  ^  Ai^€^^  Wut  VtrgMa. 

ITBeUOBTTCS— DSVOBBn  TO  BTTDmHOI. 

1.  Whore  negllfretice  1b  the  groand  of  an  ac- 
tion,  it  rests  upon  the  plBintiff  to  trace  the 
fault  tor  hii  injury  to  theaefendant.  and  fcff  this 
purpose  be  must  Rhow  the  olrcumstanoes  under 
which  the  injory  occurred;  and  if  fn>n  tttese  olr- 
cumstances  bo  proven  by  the  pl^ntifl  it  appears 
that  the  fault  was  mutual,  or  in  other  words, 
that  contributory  negligence  Is  fairly  Imputable 
to  him,  he  has  by  pravlag  the  circumstances  dis- 
proved his  ri^t  to  recover,  and  on  the  plalntUf's 
evldeooe  alone  the  ]ury  shmild  And  for  the  de- 
fendant 

2.  If  the  defendant  demurred  to  the  plaln- 
tiff^s  evldenoe,  and  the  evidence  showed  that  the 
defendant  was,  as  a  legal  proposition,  (nility  of 
the  negligence  wbich  caused  the  plaintiff's  io- 
jnry,  but  further,  as  a  leral  propositioa,  proved 
that  the  plaintiff  was  ?uilty  of  contributor  neg- 
ligence, the  court  shomd  sustain  the  defendant's 
demurrer;  or  in  such  a  case  the  ooort  ooflM  on 
the  motion  of  the  defendant^  to  ezdnde  fnnn 
the  lury  all  the  plaintiff's  evidence. 

S.  If  the  defendant  demur  to  the  plalntUTs 
«vidauje,  and  the  evidence  ftdls  to  show  that  the 
defendant  was  as  a  legal  proposition  guilly  of 
neg'ligenoe,  but  shows  a  case  In  which  the  negli- 
gence of  the  defendant  was  jxroperly  a  mixed 
question  of  law  and  fact,  and  the  jury  could  not 
unreasonab^  infer  from  the  evidence  that  thede- 
fendant  was  guilty  of  negligence,  which  caused 
the  plalntlfl'B  injury,  but  this  evidence  of  the 

Slalntiff  is  such  that  it  would  obviously  require 
\e  Jury  if  they  should  find  there  was  any  negli- 
gence in  the  case  to  find  that  it  was  mutual,  the 
inoof  of  the  negligenoe  of  the  defendant  beinff 
exactly  the  same  wBts  and  olromnstances  which 
neoeaaarily  establish  the  coniributory  negligence 
of  the  pluntiff,  If  they  establish  the  negligence 
of  the  defendant,  upon  such  a  case,  the  court 
Bhoald  sustain  the  defendant's  detourrer  to  the 

61alntlff*s  evidence;  and  in  such  case,  if  aaked 
y  the  defendant,  the  court  should  ezolnde  all 
the  idalntifl>s  erioenoe  trom  the  Jmy. 
{SifikOim  by  fhe  Court) 

This  was  aa  action  on  the  case  brought 
September  18, 1882,  in  the  clrenit  court  of 


1  This  case,  filed  November  IS,  1886,  la  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Souttieftnem  Reporter  may  cover  all  cases  in  the 
West  VizclBla  Beports  from  Tolarne  9U,  pi  L 


Ohio  county  by  Catharine  Gerity,  admin- 
istratrix of  Patrick  Oerlty,  against  Jamea 
Haley,  to  recover  damRffes  lor  the  wrong- 
ful act.  neelect,  and  default  of  said  Haley, 
whereby  the  plaintiff's  intestate,  Patrick 
Gterlty,  lost  his  life.  There  was  a  demur- 
rer to  the  declaration  which  the  court 
overruled.  The  defendant  pleaded  not 
guilty ;  and  Issue  was  Joined  on  that  plea. 
The  plaintiff  having  Introduced  and  sub- 
mitted all  ber  evidence,  the  defendant 
moved  the  court  to  exclude  It  all.  The 
court  sustained  the  motion,  the  plaintiff 
excepted,  and  the  court  signed  the  bill  of 
exceptions.  In  which  all  the  plaintiff's  evi- 
dence Is  set  forth  at  length.  On  May  19, 
18R6.  the  Jury  found  a  verdict  for  the  de- 
fendant; andtheplaintiff  moved  the  court 
to  grant  her  a  new  trial,  which  motion, 
the  court  having  taken  time  to  consider, 
It  overruled  on  the  16th  day  of  November, 
1885,  to  which  the  plaintiff  excepted;  and 
thereupon  ft  was  considered  by  the  court 
"that  the  plaintiff  take  nothing  by  her 
bill,  but  for  her  false  clamor  be  in  mercy, 
etc.,  and  the  defendant  go  thereof  without 
day  and  recover  against  the  plaintiff 
his  costs  by  htm  about  his  defense  In  this 
behalf  expended. "  To  this  Judgment  a 
writ  of  error  was  awarded  by  a  Judge  of 
this  court.  The  plaintlff'ii  evidence  set 
forth  In  the  bill  of  exceptions  sho  ws  that  the 
case,  as  proven  by  it.  Is  as  follows:  Beck 
&  Adams  were  contractors  with  the, city 
of  Wheeling  for  laying  certain  water-pipes 
In  the  streets  of  said  city ;  and  the  defend- 
ant, James  Haley,  had  a  subcontract  with 
Beck  &  Adams  for  digging  a  ditch  to  re> 
ceive  this  water-pipe.  In  which  plaintiffs* 
Intestate,  who  was  one  of  the  hands  em- 
ployed by  the  defendant  to  dig  the  ditch, 
was  Injured.  The  ditch  In  which  the  acci- 
dent occurred  was  in  Market  street  and 
the  place  where  It  occurred  was  oppoplte 
the  market-house.  There  Is  a  consider- 
able difference  In  the  soil  In  Market  street, 
a  portion  being  clay  and  a  portion,  as 
shown  by  this  ditch,  being  largely  sand 
and  gravel  with  much  less  clay.  Where 
the  accident  occurred,  the  top  of  the  soil 
for  some  distance  was  clay,  and  under 
this  layer  of  clay  was  a  layer  of  gravd 
and  sand.  The  pipe  which  they  were  lay- 
ing In  this  ditch  was  30  Inches  in  diame- 
ter; and  In  laying  It  they  had  to  shovel 
under  the  sides  of  the  ditch,  which  made 
them  more  Ua hie  to  tall  In;  and  there  the 
sidea  were  propped,  but  nowhere  else. 
The  men  were  thus  laying  down  the  pl|>e 
eight  or  ten  yards  below  where  Oerlty 
was  at  work,  and  below  where  the  caving 
In  took  place,  the  sides  being  propped.  A 
person  going  down  the  street.  Just  before 
the  accident  occurred,  went  upon  the  top 
of  the  bank  of  dirt,  which  hud  been 
thrown  up  all  on  one  side,  to  look  over 
Into  the  ditch,  which  he  regarded  as  dan- 
gerous, and  that  the  men  working  In  It 
were  liable  to  be  burled  by  a  slide.  He 
cannot  say  whether  or  not  his  additional 
weight  caused  the  slide,  which  occurred 
Just  where  he  was,  and  while  he  was  there. 
The  slide  was  too  sudden  for  him  to  give 
any  alarm.  He  did  not  go  In  with  the 
slide  but  wtmt  back.  A  few  mlnutw  after 
this  caving  in  the  bank  caved  In  still  fur- 
ther, this  second  esTlng  in  aOJolntug  the 
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flmt.  One  of  tbe  plalntlirs  vltneeaeB  on 

the  examination  In  chief  said:  "I  don't 
know  what  acquaintance  Gerity  bad  with 
that  Bort  of  work.  1  had  known  him 
working  &t  that  sort  of  work  before.  I 
don't  know  anything  about  that."  On 
croBS-examlnatiou  the  witness  stated  that 
he  bad  been  working  at  tbe  ditch  for  five 
or  six  weeks,  and  It  was  bdnf(  dug  in  the 
same  mannei:  all  tbe  time.  Siime  dirt 
caved  In  on  ayonng  man  Just  belowwhere 
tbie  accident  occurred  to  Gerlty.  The 
young  man  was  so  hurt  that  he  bad  to  be 
carried  home  in  a  wagon.  Gerlty  was  at 
work  In  the  ditch  close  to  this  young  man 
when  theaccldent  occurred.  This  evidence 
about  the  other  accident  was  objected  to 
by  tbe  plalntm  as  not  prop«>  to  go  to  the 
Jury  or  to  be  brought  oat  on  crow-eiEam- 
Ination ;  but  the  court  allowed  it  to  go  to 
the  Jury.  It  was  also  proven  that  the 
ditch  where  the  accident  occurred  was 
seven  or  eight  feet  deep,  and  seven  or  elgh  t 
feet  wide  at  the  top,  and  five  or  six  feet 
wide  at  the  bottom.  This  wau  about  the 
slope  of  the  sides  of  the  ditch  all  along 
Market  street,  wherever  there  was  gravel 
and  sand  In  tho  soil.  It  was  further 
shown  that  on  January-  d,  1882,  at  about 
8  o'clock  A.  M.,  Patrick  Gerlty,  the  plala- 
titf'a  Intestate,  was  at  work  In  this  ditch 
oppOHite  the  market^house  for  the  defend- 
ant, Haley,  when  he  was  hurt  by  tbe  slid- 
ing down  of  tbe  dirt  piled  upon  one  side 
of  tbe  ditch,  and  the  caving  in  of  tbe  side 
of  the  ditch  suddenly,  for  a  distance  of 
eight  or  ten  yards.  The  dirt  covered  him 
and  another  laborer  almost  to  his  shoul- 
ders and  BO  injured  him  internally  that  he 
died  of  the  injury  in  a  few  bourn.  Tbe  de- 
ceased left  a  widow  and  six  children  under 
sixteen  years  of  age^  Tbe  plaintlB  offered 
in  evidfoice  two  deedu,  dated  October  20, 
1883,  whereby  tor  f8,000  tbe  defendant  con- 
veyed to  a  third  person  a  certain  lot  in 
Wheeling,  which  this  third  person  at  once 
recouveyed  to  the  wife  of  the  defendant; 
and  the  plaintitf  offered  to  prove  that 
this  was  all  the  property  that  the  defend- 
ant then  had;  but  the  court  refused  to 
permit  this  evidence  or  the  deeds  to  go  to 
the  Jury.  This  was  all  the  plaintiff's  evi- 
dence; and  on  motion  of  defendant's  coun- 
sel it  was  all  excluded  from  the  Jury. 

Hubbard  &  RheinBtrom,  (or  plaintiff  In 
error.  H.  M,  BusseUt  for  defendant  in  er- 
ror. 

Ubebn,  J.,  (after  etatio/r  tbe  iiusta  as 
above.)  This  salt  is  broaght  under  chap- 
ter 103,  §§  5,(>,of  the  Code,  iWarth,  Amend. 
Code,  634.)  which  provide  that  a  suit  may 
be  brought  by  the  personal  representative 
of  a  deceased  person,  whose  death  has 
been  caused  by  the  wrongful  act,  neglect, 
or  default  of  another,  whenever  the  act, 
neglect,  or  default  Is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  to  re* 
cover  damaftes  in  reMpect  thereof.  In  this 
case  the  court  on  muttun  of  the  defendant 
excluded  all  the  plaintiff's  evidence.  This 
should  never  be  done,  except  when,  regard- 
ing the  defendant  as  though  he  was  a  de- 
murrant to  tbe  plaintiff's  evidence,  the 
court  would  find  for  the  demurrant. 
Schwanbach  t.  Protective  Union,  35  W. 


Va. 6S3;  Di-onoor  v. Tmnaportatlon  0>.,$ 
W.  Va.  553.  Just  as  a  demorrer  to  evi- 
dence withdraws  fromtbejury — theproper 
trierB  of  facts— the  consideration  of  the 
evidence,  so  does  the  excloslon  of  all  tbe 
plaintiff's  evidence  on  motion  of  tbe  de- 
fendant; and  therefore  in  either  casettae 
plaintiff  is  entitled  to  have  bis  evidence 
most  benignly  Interpreted  by  the  rahifti* 
tuted  conrt.  Miller  v  Inaaranea  Co.,  8  W. 
Va.  615.  So  constmed  the  plalntifrs  evi- 
dence proves  her  case  to  be  as  follows: 
Tbe  defendant  employed  the  plaintiff's  la- 
testate  as  a  laborer  to  aid  Indlgslnga 
ditch  in  the  straits  of  Wheeling,  in  whi^ 
to  lay  a  pipe.  The  ditch  was  aevra  or 
eight  feet  deep,  and  tbe  aides  eloped  so 
little  that,  when  tbe  nature  of  0»  nfl 
was  considered,  there  was  danger  of  tbe 
sides  caving  in,  and  injuring  tbe  labor- 
ers employed  in  digging  the  ditch. 
There  were  no  timbers  or  props  pat  along 
the  sides  of  the  ditch  to  prevent  it  from 
caving  In,  and  no  one  was  placed  on  the 
banks  of  tbe  ditch  to  give  the  laborers 
warning  If  there  should  be  any  Indlcatloa 
at  any  time  that  tUe  banks  of  tbe  dltcb 
were  about  to  cave  tn ;  but  the  plalntitTs 
intestate,  one  of  tbe  laborers  employed  to 
dig  the  ditch,  was  as  fuUy  aware  of  tbe 
danger  he  incurred  as  was  hia  employer. 
On  January  U,  1885,  suddenly  and  without 
any  warning.  Che  bank  caved  in  ana  the 
d6brin  covered  Gerlty,  who  was  standing 
up  at  work  in  tbe  ditch,  almost  to  fati 
neck,  which  so  injured  him  that  be  died  o! 
the  injury  in  a  few  hours.  Can  the  plain- 
tiff rei'over  ol  the  defendant  on  this  state 
of  tacts?  The  court  beluw  decided  that 
she  conld  not,  witbdrawlnff  the  case  from 
the  Jury  and  holding  that  as  a  qncation  uf 
law  the  plaintiff  on  sucb  a  state  of  facts 
could  not  recover.  There  would  neetn  to 
be  no  question  bnt  that  this  presents  a 
case  of  contributory  negligence,  in  which 
the  plaintiff  cannot  under  well-settled  law 
recover.  For  admitting  that  the  defend- 
ant was  guilty  of  negligence,  yet  the  in- 
Jnry  sustained  by  tbe  plaintiff's  intestate 
was  certainly  no  more  attrlbuta  ble  to  tl» 
defendant's  negligence  than  It  was  to  tbe 
negligence  of  tbe  plaintltTs  Intestate,  who 
voluntarily  placed  himself  In  a  sitaatfcM 
where  he  knew  be  was  In  danger ;  for  tbt 
evidence  shows,  whether  we  exclade  that 
part  of  the  evidence  which  the  delendant's 
counsel  asked  to  be  excluded  or  not.  th«t 
Gerlty  certainly  did  know  the  danger  and 
the  character  of  the  danger  be  was  Iocqt^ 
ring.  If  Gerlty  did  not  know  that  then 
was  danger  that  the  sides  of  the  diccb 
would  cave  in  upon  him,  thea  we  caa 
draw  nu  other  conclusion  from  the  evi- 
dence than  that  tbe  defendant  was  eqnaUr 
Ignorant  of  it ;  for  it  Is  certainly  pro%>3 
that  the  defendant  bad  no  more  knovl- 
edge,  and  no  more  means  of  knowledj». 
of  tbts  dangw  than  Gerlty  had.  If  one 
was  Justified  in  etmdndlnig  that  tbm 
was  no  such  danger,  the  other  was  eqaal'-j 
Justified  Indrawlngthe  same coDcln^m 
So  that  either  there  was  no  negligence  ca 
the  part  of  the  defendant  for  which  be  ra-i 
be  held  responsible  In  damages,  or,  if  then 
was  negligence  on  his  part,  there  was  cub- 
current  and  contributory  negligence 
precisely  the  same  cbaracUr  on  the  part 
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of  the  plain tlfTe  Intestate;  and  In  neltber 
case  can  the  plaintiff  recover  damaMea  of 
the  defendant.  Thle  Inevitable  concln^on 
tbe  coanml  for  the  plaintiff  In  error  en- 
deavors to  escape  by  InBleting  that  the 
evidence  eetabliehes  nesllgenre  on  tbe 

£art  of  the  defendant,  when  that  evidence 
I  boilgnly  construed  by  the  eonrt,  as  It 
most  be,  becaoae  the  d^endant  has  with- 
drawn tbe  facts  from  the  ]nry.  This  Is 
trne;  but,  as  we  have  ehuwn,  tbe  plain- 
tiff's own  evidence  shows  that  Gerity  was 
srnllty  of  contributory  n^Ugence,  If  the 
defendant  was  guilty  of  neffllRence.  To 
meet  this  the  counml  for  the  plalntdD  In- 
sists that  contributory  s^llgence  Is  a  de- 
fense to  be  made  out  by  the  d^endant,  and 
when  he  offers  no  evidence  and  asks  the 
court  to  exclnde  from  tbe  Jury  all  the 

RlalntUf's  evidence,  the  coort  cannotrlght- 
illy  do  this,  If  the  plaintiff  has  tnado  out 
bis  csee  by  proving  that  the  Injury  was 
tbe  result  of  the  defendant's  n^llgence; 
and  If  the  defendant  relies  on  the  contrib- 
utory negligence  of  the  plaintiff  as  a  de- 
fense, the  Jury,  not  the  court,  was  the  tri- 
bunal to  decide  whether  or  not  this  de- 
fense was  made  oat;  and  no  matter  bow 
clear  It  may  have  appeared  to  the  court 
that  the  plaintiff's  own  evidence  showed 
that  Gerity  was  guilty  of  contributory 
negligence,  yet  the  court  had  no  right  to 
withdraw  the  trial  of  that  queHtlon  from 
the  Jury  by  excluding  all  the  plaintiff's  ev- 
idence. This  'propoHltion  I  propose  now 
to  examine. 

Cooley,  in  bis  work  on  Torts,  p.  678, 
says:  "  Where  negligence  is  the  ground  of 
an  action.  It  devolves  upon  the  plaintiff 
to  trace  the  fault  of  his  Injury  to  tbe  de- 
fendant, and  for  this  purpose  he  must 
show  the  circumstances  under  which  It 
occurred.  It  from  tbest*  circumstances  It 
appear  that  the  fault  was  mutual,  or  In 
other  words  that  contributory  negligence 
is  fairly  attributable  to  bim,  he  has  bv 
■bowing  them  disproved  bis  right  to  re< 
cover."  To  establish  this  he  refers  to 
Railroad  Co.  v.  Gladmon.  16  Wall.  401; 
Freeh  v.  Railroad  Co.,m  Ud.  674;  and  Hc- 
Qullken  v.  Railroad  Co.,  60  Cal.  7.  These 
decisions  support  the  conclusion  drawn 
from  them ;  and  this.  It  seems  to  me,  la  a 
correct  exposition  of  the  law.  and  conslsta 
with  our  decisions,  though  there  are  to  be 
found  in  them  expressions  which,  unless 
tJie  whole  case  Is  examined  with  care, 
might  seem  to  be  Inconsistent  with  the 
law  as  above  stated.  There  Is  no  qnes- 
tlon  but  that  In  this  state  contributory 
negligence  la  a  matteor  of  defense,  and  It  la 
not  iieceesary  for  the  plaintiff  In  estdbllsh- 
tng  his  case  to  prove  that  he  was  not 
^ilty  of  contributory  negilgeace.  Shetf 
r.  City  of  Huntington,  16  W.  Va.  807.  pt.  4 
of  syllahns.  It  Is  true  that  in  other  states 
tbe  burden  of  proving  want  of  contribu- 
tory negligence  rests  on  the  plaintiff. 
There  are  on  tbe  other  hand  many  decis- 
lous  that  contributory  negligence  Is  pure- 
ly matter  of  defense,  and  that  the  burden 
of  proving  It  Is  on  the  defendant.  These 
coses  are  reviewed  In  the  West  Virginia 
case  aliove  clterl  on  pages  815-S17;  and 
we  adopt  the  latter  as  laying  down  the 
better  rule,  and  more  in  acconl  with  sound 
reason  and  the  dlctatea  of  Justice.  In 
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that  case  Judge  Johnson  says,  In  eondn- 
aion:  "All  the  authorttiea  agree  that  If 
the  evidence,  whether  It  la  Introduced  by 
the  plaintiff  or  the  defendant,  show  that 
the  negligence  of  the  plaintiff  was  the 
proximate  cause  of  the  Injury,  he  cannot 
recover."  Suppose  now  that  the  plain- 
tiff's evidence.  Instead  of  dlbcloeing  that 
his  n^ligence  was  the  proximate  cause  of 
the  injury,  discloses  that  be  was  guilty 
of  contributory  negligence,  cf  course  the 
fury  on  the  plalntlR'sevidencoalonewould 
find  for  the  defendant.  But  suppose  the 
defendant  chose  to  demur  to  the  plaintiff's 
evidence  or  move  to  exclude  It  allfrum  the 
Jury,  the  court,  It  seems  to  me,  would 
have  to  act  Jnst  as  the  Jury  would  qh 
proof  ot  contribntury  negllgmce,  and  sus- 
tain the  demurrer.  If  It  disclosed  tbat  as  a 
legal  proposition  the  plaintiff  has  been 
guilty  of  contributory  negligence;  or  the 
court  nould,  which  Is  tbe  equivalent,  ex- 
clude all  the  plaintiff's  evidence.  The  real 
difficulty  in  such  a  case  Is  to  determine 
whether  the  contributory  negligence 
claimed  to  be  shown  by  the  plaintiff's  ev|. 
deuce  Is  such  tbat  the  court  can  pronounce 
It  as  a  queatlon  of  law  contributory  neg- 
ligence, or  whether,  as  Is  more  frequently 
the  case,  the  claimed  contributory  negli- 
gence disclosed  by  tbe  plaintiff's  evidence  is 
a  mixed  question  of  law  and  of  fact,  which 
the  court  cannot  decide.  When  this  Is  the 
case,  tbe  court  ought  not  to  exclnde  the 
plaintiff's  evidence,  (Johnson  v.  Railroad 
Co..  26  W.  Va.  ^73,)  not  because  tbe  court 
cannot  consider  tbe  question  whether  tfae 
plaintiff's  evidence  establishes  his  con- 
tributory negligence,  but  because  In  tbe 
particular  case  tbe  facts  proven  are  such 
as  to  make  it  a  mixed  question  of  law 
and  fact,  which  must  be  felt  to  tbe  Jury. 
Tn  Dlmmey  v.  Railroad  Co.,  37  W.  Va.  46, 
47,  this  court  states  the  law  as  follows: 
"It  is  not  necessary  In  a  declaration  to 
negative  the  fact  that  the  plaintiff  was 
gntlty  of  contributory  Diligence.  Snyder 
V.  Railroad  Co.,  11 W.  Va.I4;  Washington 
V.  Railroad  Co.,  17  W.  Va.  190.  But  1/  tbe 
declaration  shows  on  its  face  that  tbe 
plaintiff  was  guilty  of  negligence,  which 
was  thedlreetcauseof  thelnlury.ttwlll  be 
held  bad  on  denmrrw.  tihvat  v.  Hunting- 
ton, 16  W.  Va.  807."  It  seems  to  me  to 
follow  that  If  on  a  demurrer  to  the  plain- 
tiff's evidence  It  appears  that  be  was  guilty 
of  such  negligence  as  the  court  could  as  a 
legal  proposition  hold  to  be  contributory 
n^ligence,  the  court  would  sustain  the  de- 
murrertothe  evidence;  butthecourt could 
not  sustain  such  demurrer  merely  because 
the  plaintiff's  evidence  did  not  show  him 
to  be  free  from  fault  or  not  guilty  of  con- 
trihntoiy  negligence. 

Tbe  plaintiff's  counsel  to  sustain  bis 
position  that  on  a  motion  to  exclude  all 
the  plaintiff's  evidence  or  on  a  demurrer 
to  the  evidence  the  court  can  prciperly  con- 
sider that  portion  of  the  plaintiff's  evi- 
dence which  tends  to  prove  his  case  and 
the  defendant's  negligence,  and  must  ex- 
clude from  consideration  that  which 
shows  that  he  was  guilty  of  contributory 
negligence,  relies  on  what  was  said  by 
Judge  Snyder  in  Johnson  r.  Railroad  Co., 
25  W.  Va.  676,  677.  The  judge's  language 
la :  "  When  damagea  are  alleged  to  have 
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been  occasioned  by  the  negllKence  of  the 

defendant,  it  Is  undoabtedly  true  in  euch 
cases  as  this,  the  burden  of  proving  the 
neg:lisence  is  on  the  plain  tin.  But  this 
does  not  require  him  to  proTe  that  he  has 
nut  contributed  to  the  nef^llgence  which 
occasioned  the  Injury.    The  burden  of 

§ roving  this  la  upon  the  defendant.  Sny* 
er  V.  Railroad  Co.,  II  W.  Ta.  14;  Sbell  v. 
HuntlDffton,  16  W.  Va.  807.  All  that  can 
be  required  of  the  plalntltt  by  dtber  law 
or  reason  Is  that  he  shall  prove  he  has 
been  actually  damaged,  and  In  addition 
thereto  facte  and  circumstances  from 
which  the  Jury  may  fairly  conclude  that 
such  damage  was  cansed  by  the  negli- 
gence of  the  defendant.  leaving  out  of  con- 
sideration any  question  of  contributory 
negligence, the  burden  of  showing  that  be- 
ing on  the  defendant."  Immediately  fol- 
lowing this  quotation,  Judge  Snydkr 
states  all  the  plaintiff's  evidence,  which 
the  defendant  asked  should  be  excluded; 
and  there  Is  not  a  sclnttlla  of  evidence  to 
show  that  the  plaintiff  could  have  been 
gnllty  of  contribntory  negligence.  The 
action  was  to  recover  damages  for  two 
horses  killed  by  a  locomotive  of  the  de- 
fendant's on  its  railroad  track.  It  has 
been  over  and  over  again  decided  by  this 
court  that  the  simple  allowance  of  Jive- 
stock  tu  run  at  large  la  a  field,  through 
which  an  unfenced  railroad  runs,  is  not 
contribntory  negligence  on  the  part  of  the 
owner  of  said  UVe^tock;  and  this  is  de- 
clared by  Judge  Snyder  In  this  opinion  to 
be  the  taw;  and  as  this  was  all  that  the 
plQiotiff's  evidence  showed  was  done  by 
him,  there  was  of  course  no  question 
about  contributory  negligence  In  the  case, 
there  not  being  a  particle  ufevldence  tend- 
ing to  Hhow  such  contributory  negligence. 
Judge  Snydbr's  language,  "leaving  out  ot 
consideration  any  question  of  contribu- 
tory negligence,  the  burden  of  showing 
that  being  on  the  defendant,"  fairly  con- 
strued, meansthatlt  the  plaintiff's  case  be 
proven  by  his  evidence,  and  there  Is  no 
proof  produced  by  him  tending  to  show 
contributory  negligence,  the  jury  on  this 
evidence  alone  would  **  leave  out  of  consid- 
eration any  question  of  contributory  neg- 
ligence, "  as  the  plaintiff  ^cvas  not  bound  to 
show  that  he  was  not  guilty  of  contribu- 
tory negligence.  To  construe  Judge  Sny- 
der's language  as  laying  down  the  law 
that,  if  the  plalntlfl's  evidence  had  shown 
that  he  was  guilty  of  contributory  negli- 
gence, the  jury  should  tben  "leave  ont  ot 
consideration  any  question  of  contributory 
negligence, "  Is,  it  seems  to  me,  entirely  per- 
verting its  meaning.  Hensed  the  language 
in  reference  to  the  case  before  him,  which 
differed  entirely  from  the  case  before  us, 
there  being  no  evidence  in  that  caee  of 
contributory  negligence,  while  In  this  rase 
the  evidence  which  is  offered  to  prove 
negligence  on  the  part  ot  the  defendant 
proves  also  contributory  negligence  onths 
part  of  the  plaintiff. 

The  negligence  of  the  defendant  In  the 
case  before  us  was  a  conclusion  sought 
to  be  drawn  from  the  depth  of  the  ditch, 
the  character  of  the  soil,  the  small  slope 
In  the  sides  ot  the  ditch,  the  throwing  out 
of  the  dirt  all  on  one  side,  the  fact  that 
the  Bides  of  the  ditch  were  unsupported. 


and  the  fact  that  tliere  was  no  one  placed 

on  the  bank  to  give  the  workmen  warn- 
ing of  an  approaching  slide.  These  dan- 
gers were  all  obvious,  and  the  plaintiff's 
intestate  must  necessarily  have  known  the 
risk  he  was  mnnlng,  and  the  neeesaity. 
If  there  was  any,  to  provide  against  dan- 
ger. Just  as  well,  nay  better,  than  bis  em- 
ployer could  have  known  it.  It  thovfore. 
as  we  have  assumed,  the  Jury  coald  nnder 
these  circumstances,  all  disclosed  by  the 
plaintiff's  evidence,  hare  inferred  that  the 
defendant  was  guilty  of  n^Ugence.  they 
would  have  necessarily  inferred  that  the 
plaintiff's  Intestate  was  equally  gnllty  of 
negligence  in  working  In  th>>  ditch  with  a 
full  knowledge  of  all  the  circumstances 
from  wbtcb  alone  they  Inferred  the  defend- 
ant's nes^lgence;  and,  all  this  appearing 
to  the  court.  It  would  have  been  boond.  If 
asked,  to  set  aside  any  verdict  render*^ 
by  the  Jury  in  favor  ot  the  plaintiff.  This 
case  Is  ot  course  entirely  different  from 
those  cases  where  in  any  work  dangerous 
appliances  were  need,  which  the  employer 
knew  were  dangerous,  bat  the  servant  did 
not,  and  from  those  where  defective  ma- 
chinery was  furnished  by  the  employer, 
which  he  knew  was  defective,  but  which 
the  servant  did  not,  as  in  Cooper  t.  Rail- 
way Co.,  24  W.  Va.  37.  and  from  those 
where  a  master  had  notice  of  defects  and 
promised  to  remedy  them,  and  the  serv- 
ant continued  In  thedungerons  occupa- 
tion relying  on  such  promise,  as  in  Dis- 
trict of  Columbia  v.  McElllgott,  117  D.  S. 
621,  6  Sup.  Ct.  Bep.  884.  A  very  different 
case  woald  be  presented  if  the  plaintiff's 
intestate  had  been  engaged  In  some  work 
the  dangers  of  which  the  Jury  might  fairly 
infer  be  was  Ignorant  of,  and  theeuployer 
aware  of.  The  lawlsthus  stated  in  Berns 
V.Coal  Co.,27W.Ta.  206:  "A  worlEman 
employed  in  any  dangerons  occupation 
takes  It  with  all  ordinary  risks.  The  mas- 
ter is  bonnd  to  provide  tor  the  safety  of 
his  workmen,  as  far  as  can  be  reasonably 
expected.  And  he  mostnotuse  any  art  to 
conceal  dangers.  *  *  *  If  a  workman 
reasonably  apprehends  danger  from  any 

fiartlcular  acts,  he  may  decline  to  do  them, 
f  he  willingly  or  willfully  encounters  dan- 
gen  which  are  known  to  himself,  or  which 
are  notorious,  the  master  Is  not  respon- 
sible. " 

The  argument  of  the  counsel  for  the 
plaintiff  in  error  is  largely  an  attempt  to 
show  that  the  circuit  court  erred  in  not 
disregarding  the  evidence  given  by  one  d 
the  plaintiff's  witnesses  on  cross-examina- 
tion, that  theplaintlff'sinteetatewaapree- 
ent,  ft  short  time  before  the  accident  betdl 
blm,  working  In  the  same  ditch,  but  on 
another  street,  when  a  like  accident  befell 
another  workman,  and  that  thus  knoi«l- 
edge  was  brought  directly  home  to  him  of 
the  risk  he  ran  In  working  In  this  ditch. 
I  have  not  deemed  it  necessary  to  consider 
this  question.  If  this  evidence  was  prop- 
erly considered  by  the  circuit  ennrt.  the 
plaintiff's  intestate  must  be  regarded  as 
having  positive  notice  of  the  extent  and 
character  ot  the  risk  be  was  running;  but 
as  the  Jury  would  have  the  right  to  infer 
that  the  defendant  also  knew  of  this  pre- 
vious accident,  and  so  of  the  risk  to  wbk'h 
he  was  exposing  his  workmen,  it  seems  to 
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me,  the  eaae  would  not  be  materially 
chanKed  by  the  admlaelou  or  rejection  ot 
thin  evidence.  In  eltbercasethe  Jurycoald 
not  from  the  evidence  come  to  any  other 
conduBlon  than  that  the  plaintiff's  Intes- 
tate had  CLB  much  knowledge  of  the  extent 
and  character  ot  the  danger  to  which  he 
was  expoHed  ae  the  defendant  had.  and 
therefore.  It  the  defendant  was  guilty  of 
D«flrtlgence,  the  plaintiff's  Intestate  was 
snllty  o(  contributory  negligence.  Much 
of  the  an^ument  of  the  counsel  for  the 
plaintiff  Is  devoted  to  sustain  the  position 
that  the  qaesUon  of  Diligence  In  this  case 
both  as  tu  the  defendant  and  the  plaintiff 
was  a  mixed  question  ot  law  and  fact, 
which  should  have  been  left  to  the  Jnry  to 
determine.  He  refers  to  Johnson  v.  Rail- 
road Co..  26  W.  Vh.  671;  Washington  v. 
Railroad  Co.,  17  W.  Va.  214;  Railroad  Co. 
T.  Stout,  17  Wall.  657:  Tompkins  v.  Ka- 
nawha Board,  21  W.  Va.  884.  The  deduc- 
tion to  be  drawn  from  the  Went  Virginia 
cams  Is  that,  if  the  case  is  such  that  rea- 
aoaable  men,  unbiased  and  unprejudiced, 
would  be  agreed  concerning  the  presence 
or  atwence  of  dne  care,  the  court  would  t>e 
quite  Jnstlfled  in  saying  that  the  law  de> 
duced  the  conclusloD  accordingly.  If  the 
facta  are  not  ambiguous,  and  there  is  no 
room  for  two  honest  and  apparently  rea- 
flouable  conelaslons,  the  court  should  not 
be  compelled  to  submit  the  question  to  a 
inry  as  one  in  dispute.  But  If  the  case  is 
not  of  this  character,  the  question  is  a 
mixed  questluD  of  law  and  fact,  which 
should  he  submitted  to  tbe  Jury.  This  Is 
the  conclusion  drawn  hy  Judge  Cooley 
from  the  decisions  generally ;  and  InJuhn- 
soo  .V.  Railroad  Co.,  25  W.  Va.  573,  Judge 
8KYDRR  shows  that  the  same  conclusion  Is 
to  be  drawn  from  the  West  Virginia  cases ; 
and  It  seems  to  me  be  is  clearly  right.  Ap- 
plying this  law  to  the  csHe  beforp  us,  I  re- 
KArd  the  qu««tlon  as  to  negligence  on  the 
part  of  the  defendant  and  contributory 
neKllgaiue  on  the  part  ol  the  plaintiff's  in- 
testate as  a  mixed  question  of  law  and 
fact;  for  whether  negligence  does  or  does 
not  exist  depends  largely  in  this  case  upon 
the  character  ot  tbe  soil  in  which  the  men 
were  digging;  and  it  is  Impuseible  to  give 
to  a  Jury  by  any  mere  declaration  of  or- 
dinary witnesses  a  very  deflaite  idea  of  the 
Character  of  tbe  soil.  It  may  be  said  to 
have  In  it  Kravel.sand,and  clay ;  but  who 
can  with  any  certainty  say  from  anything 
deposed  to  in  this  case  in  what  propor- 
tions these  ingred  ien  ts  wore  presen  t  ?  And 
yet  on  this  would  lancely  depend  the  lia- 
bility of  the  sides  of  the  ditch  to  cave  In, 
and  tbe  degree  of  care  which  ordinary 
prudence  required  to  avoid  such  a  rrault. 
This.  It  does  not  seem  to  me,  the  court 
ought  to  take  upon  Itself  to  decide.  It 
should  be  to  the  Jury  to  determine. 
For  this  and  other  reasons  which  might 
be  assigned, regarding  the  question  in  this 
case  as  a  mixed  question  of  law  and  fact, 
I  consider  that  on  a  demurrer  to  evidence 
or  on  a  motion  by  tbe  defendant  to  ex- 
clude all  tba  plaintiff's  evidence  tbe  court 
should  regard  ^e  defendantto  begullty  of 
m^llgence,  as  the  Jury  might  not  unrea- 
sonably come  to  this  conclusion;  and  In 
this  opinion!  faaver^ardedtbisasproven. 
But  as  the  evidence  which  shows  that  the 


defendant  was  guilty  of  n^llgence  all 
tended  equally  to  show  that  the  plalntifTs 
Intestate  was  guilty  of  negligence.  If  the  ev- 
idence had  been  given  to  the  Jury,  and 
they  had  Inferred  therefrom,  as  they  might 
have  done,  that  thede(«idant  was  guilty  of 
negligence,  tbey  must  ba.Te  drawn  from 
the  same  evidence  the  Inference  that  tbe 
plaintiff  was  guilty  of  contributory  negll- 
geuce;  and  in  such  case  the  plaintiff  would 
have  bad  no  more  right  to  recover  than  tt 
the  Jury  had  fonnd  the  dWendant  not 
gnllty  crfnegUgi^ice.  [thencefoUows  that. 
If  ttaejury  had  found  averdlctfor  the  plain- 
tiff, the  court  on  motion  of  the  defendant 
wonld  have  had  toset  It  aside, and  award 
a  new  trial,  and  that  without  acting  atall 
upon  tbe  question  whether  there  was  any 
n^Ugence  proven  In  the  case,  but  simply 
because  tbe  evidence  showed  clearly  that 
It  either  party  was  guilty  of  neglteence 
both  were,  and  therefore  the  plaintiff  was 
not  entitled  to  recover.  This  being  the 
case.  It  is  to  my  mind  clear  that  the  de> 
fendant  could  have  demurred  to  the  plain- 
tiff's evidence,  and  the  court  would  have 
been  compelled  to  sustain  the  demurrer; 
for  without  in  the  least  encroaching  upon 
the  province'  of  the  Jury  the  Judge  would 
have  been  obliged  to  decide  that  the  plain- 
tiff bad  shown  no  cause  of  action,  what- 
ever Inferences  might  be  drawn  from  the 
evidence.  And  whenever  a  demurrer  to 
the  plaintiff's  evidence  would  be  sestalned 
the  coortshould  on  motion  exclude  It  from 
the  jury. 

It  is  claimed,  however,  by  the  plaln- 
tllT's  counsel  that  according  to  our  prac- 
tice the  court  ought  never  to  exclude 
the  plaintiff's  evidence  except  when  there  is 
a  material  variance  between  it  and  the 
declaration,  and  that,  as  the  declaration 
in  this  case  did  not  allege  that  the  plain- 
tiff's Intratate  was  not  ^llty  of  contrib- 
utory negligence,  the  fact  that  falsevldence 
proved  that  he  was  so  guilty  Is  no  ground 
for  exclodlns  all  his  evidence.  To  sustain 
this  position  eonnsel  refer  to  Snyder  v. 
Railroad  Co..  11  W.  Va.  30.  No  motion  to 
exclude  the  plaintiff's  evidence  was  made 
In  that  case;  but  It  was  tried  by  the  Jury 
on  InstructlouB  given  by  the  court.  Judxe 
Haymond  says,  on  page  30 :  "It  Is  not  nec- 
essary in  a  case  of  the  character  of  this  for 
the  plaintiff  to  allege  any  matter  or  thing 
not  essential  for  him  to  prove  at  the  trial. 
In  order  to  make  out  a  prima  ikoie  case. 
And.  I  apprehend,  it  cannot  be  success- 
fully maintained  that  if  the  plaintiff 
proved  his  case,  as  stated  In  the  declara- 
tion, he  would  not  be  entitled  to  recover 
unless  be  also  proved  that  he  had  been 
guilty  of  no  negligence,  which  contributed 
to  the  Injury  complained  of."  This  Is  un- 
questionably true.  But  that  Is  a  very 
forced  construction  of  this  language 
which  makes  It  mean  that  if  the  plaintiff 
proved  his  case  as  stated  In  the  declara- 
tion he  would  be  entitled  to  recover,  even 
though  be  proved  himself  to  be  guilty  of 
contributory  negligence.  This  to  my  mind 
Is  as  clearly  not  law,  as  the  proposition 
laid  down  by  Judge  Hatmond  is  law.  No 
other  authority  la  referred  to  by  the  plain- 
tiff's counsel  tu  sustain  their  position,  and 
I  think  none  <*an  be  found. 

The  plaintiff's  counsel     mplaln  ot  the 
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exclusion  of  the  deeds  offered  In  evidence. 
Thty  were  obTlously  matter  entirely  for- 
eign to  tlie  case  and  were  properly  ex- 
cluded ;  bat»  tt  tbey  bad  been  admitted, 
they  could  not  In  tbo  least  degree  hare 
changed  the  case  according  to  my  nnder- 
atandlng  of  It,  and  the  plaintiff  hae  no 
right  to  complain  of  their  exclusion.  It  Is 
obvious  that  this  point  Is  not  relied  on  In 
this  court,  as  It  was  not  argued.  For 
these  reasons  I  am  of  opinion  that  the 
Judgment  of  the  court  below  must  be  af- 
firmed; and  the  defendant  in  error  mast 
recover  of  the  platntllf  In  nrror,  to  be  paid 
out  of  the  assets  of  her  Intestate,  his  costs 
In  this  court  axpsnded*  and  980  damages. 
Affirmed. 

Mono  et  a/,  t.  Roubh  et  a/.i 
OMprsme  Count ^  A^ge^t^WtA  Vtrgtnta. 

WIZJ.B— AoQumOBMOB  BT  LsOATIIS. 

1.  A  bequest  to  the  trustees  of  b  cboroh  or 
onincorporated  reltgiouB  society  is  void. 

9.  In  11164,  8.  made  his  wlu,  beqneatUnK  sU 
Us  pnwmal  groperty,  exomt  98,600,  to  his  wife. 
Tbe  18,500  he  directed  "to  M  pot  on  Interest  on 
lauded  security  by  his  executor,  and  Uie  Interest 
paid  annually  to  the  tzustees.  and  their  succes- 
sors, of  the  Lutheran  Church  in  Ifartlnsbura*,  for 
the  use  and  braieflt  of  said  church. "  Tbe  wiU 
also  made  the  testator's  wife  the  residuary  len^ 
tee.  The  will  was  admitted  to  ;vobate  in  1865. 
In  1^,  the  executor  in  his  ilrst  settlement  cred- 
ited himself  with  "93.600  put  out  on  interest  for 
the  benefit  of  the  Lutheran  congr^ation  of  Har- 
tinsburg;"  and  the  widow,  toe  reslduaiy  lega- 
tee, frequently  declared  that '^it  was  the  church's 
money, "  and  laid  no  claim  to  it,  and  the  Interest 
was  annually  paid  to  the  trustees  with  her 
knowled^;  and  more  than  20  years  after  the 

Srobate  of  the  will,  to-wit,  In  January,  1877,  she 
led  after  harlng  executed  her  will  giving  **bU 
money  due  her  oar  bar  estate,  from  all  souroes 
whatsoever,**  to  certain  legatees,  who  In  March, 
1880,  instituted  a  suit  to  have  said  clause  In  Ja- 
cob Belbert's  will,  giving  the  93,500  to  the  trus- 
tees of  the  Lutheran  Church,  for  the  benefit  of  said 
church,  deolared  void,  ana  tbe  money  paid  to 
theuL  The  trustees  relied  on  lapse  of  time,  and 
the  acquiescence  of  Catharine  Seibert  The  ex- 
ecutor of  the  executor  brought  93,600  Into  court, 
and  submitted  that  it  should  be  paid  to  those  en- 
titled to  reoelve  It,  and  thecourt  decided  in  faror 
of  the  plaintillB,  and  distributed  tbe  money  to 
them  under  the  proTlsions  of  Catharine  Beibcnrt's 
will.  On  appeal,  held,  lapse  of  time  and  acqul- 
•soenoe  have  no  applicaclOD  la  such  a  caaa. 
JToomrai,  P.,  disaentfiig. 
(ffyUabua  by  ^h*  Cowl) 

Appeal  from   dreuit   court.  Berltdqy 

county. 

FUck  Jh  Inglas^  for  appellantB.  D,  B. 
LttCHS,  for  appellees. 

Johnson,  P.  On  the  20th  day  of  Octo- 
ber, 1S54,  Jacob  Selbert  made  his  last 
will,  which.  In  April,  1855,  was  admitted 
toprobateln  Berkeley  county,  where  he  re- 
sided at  the  time  of  his  de^th.  By  the 
fourth  clause  of  this  will  lie  gave  to  his 
wife,  Cutburlne,  all  of  his  personal  prop- 
erty except  one  duD  colt.  By  the  eighth 
clause  he  said:  "I  will  and  direct  that 
two  thousand  five  hundred  dollars  shall 

>Thl8  case  filed  November  30,  1886,  is  now  pub- 
lished by  request,  with  others,  In  order  that  the 
Sootheastem  Reporter  may  oorer  all  cases  in  the 
West  Virginia  Beporta  fMm  Tolnme  99,  1. 


be  put  to  interest  cm  landed  aecnri^  by 
my  executor  oat  of  the  money  arising 
from  the  collection  of  my  oatstanding 
money,  and  the  interest  paid  annaally  to 
the  trustees,  and  tlielr  sooepssora,  ol  the 
Lutheran  Church  In  Hartlnsburg,  Berlte- 
ley  county.  Virginia,  for  the  una  and  ben- 
efit of  said  church.  **  By  tbe  foartemth 
clause  of  the  will,  "the  balance  of  the 
money  arising  out  of  his  outKtandlng 
debts"  was  bequeathed  to  bis  wlfo.  Cath- 
arine. W.  H.  Mong  was  appointed  ca- 
ecutor  of  tbe  will.  Gatbarina  Selbert 
madeberwlll  on  the  SOtli  of  MaTeh.lSS?,  by 
which  she  declared  that  "after  having 
made  sale  of  all  my  Elects,  and  collected 
all  money  due  me  or  my  estate,  from  all 
aonrces  whatsoever,  I  will  and  denlre 
that  my  executor  shall  distribute  eqnally 
share  and  share  all  moneys  bdongring 
thereto  to  tbe  six  persons  bereafternamed, 
whom  I  constitute  and  bnreby  declare  my 
bMrs  and  legatees,  vis. :  my  Asters.  Mar- 
garet Gladden,  Mary  Selbert. Sarah  Small, 
Susan  Stewart,  my  sister-in-law.  EUlxa 
Mong,  aud  my  brother,  William  H.  Mong, 
all  of  whom  reside  In  tbe  county  of  Berke- 
ley, and  state  of  We^t  Virginia,  except 
Mary  Selbert,  who  resides  in  tbe  state  of 
Ohio.  *  By  the  third  clause  ot  her  will  she 
provided  that,  it  any  of  said  legatee* 
should  die  before  her.  then  tbe  Hhare  of 
such  person  or  persons  should  be  equally 
divided  among  those  living  at  the  time  of 
her  death.  She  appointed  W.  H.  Moog 
executor  of  her  will.  On  tbe  16th  day  uf 
September.  187tt,  she  made  a  codicil  to  her 
will.  In  whteb  she  referred  to  the  tender 
care  which  her  nephew,  Wendell  Modk. 
and  his  wife  had  taken  of  her  In  ber-  old 
age,  and  desired  that  they  should  have  an 
equal  share  with  those  named  In  the  will, 
provided  they  or  either  of  them  ontllved 
her.  This  will  was  admitted  to  probate 
on  the  12th  of  January,  1877.  The  plaln- 
titta  £llsa  Mong,  Margaret  Gladdra,  and 
Mary  Selbert  died  their  bill  at  rules  In  tbe 
circuit  court  of  Berkeley  eonnty,  In  April, 
1R80,  to  construe  the  will  uf  Jacob  Selbert. 
They  set  forth  the  making  of  said  will, 
and  also  the  will  of  Catharine  Selbert. 
and  alleged  that  they  were  l^ateea  ot 
Catharine  Selbert  under  her  will;  that  tbe 
three  plalntlOs,  and  the  d^endant  Wen- 
dell Mong,  and  his  wife,  Ellia  V.,  were  tbe 
only  If^atees  named  in  the  will  of  Catha- 
rine Selbert  who  survived  her,  and  tboae 
Ave  Rhould  receive  all  of  her  estate.  Tbe 
bin  charges  that  the  Iwquest  of  $2,600  to 
the  trustees  of  the  liUtheran  Churcb  at 
Murtlnsbui^  Is  void,  and  that  tbe  same 
went  to  Catharine  Selbert  under  the  will 
of  her  husband,  and  ahonid  now  be  dli^ 
trihuted  among  her  legatees.  The  bill 
further  charges  that  said  $2,500  paaaed 
into  tbe  hands  of  William  H.  Mong.  exee- 
utor  of  the  will  of  Jacob  Selbert,  deceased. 
"  who  held  It  during  his  life  In  money  and 
uninvested,  subject  to  the  order  of  said 
Catharine  Selbert  during  her  life,  she  hav- 
ing from  time  to  time,  In  accordance  with 
her  owncbaritablewlshes.  directed  bim  to 
pay  over  to  the  Irustees  of  said  Lutberan 
Church  tbe  accruing  interest  of  said  fund. 
The  said  William  H.  Mong  having  depart- 
ed this  life  in  the  year  utTS,  and  bat  a 
short  time  before  uie  death  ol  said  Cath- 
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arlne.  upon  the  qaallflcatloii  ot  the  eald 
iieoTge  S.  Boiuib»  as  executor  of  the  said 

WUllam  H.Mongr.untbe  day  of  , 

187—,  as  appeara  by  Exhibit  B,  filed,  etc., 
the  said  land  came  into  his  haiid<i,  where 
it  now  remains.  The  bill  prays  that 
RouRh,  the  execator  of  MonsT,  shall  be  re- 
quired to  pay  to  plaintiffs,  or  to  the  ex- 
ecutor of  Catharine  Beibert,  the  said  $2,- 
600,  etc  The  trustees  of  the  Lutheran 
church,  D.  A.  Qlne,  William  Wllen.  Philip 
Dlelendezfer,  H.  N.  Deatiick,  and  George 
P.  Waltera,  Wendell  Monf?  In  his  owd 
rifrht,  and  Ellsa  V.  Mong,  bis  wife,  and 
Wendell  Mong,  executor  o(  Catharine  Sel- 
bert.  and  as  admtaistrator.  etc.,  of  Jacob 
Seibert,  were  made  defendants.  William 
Wllen,  one  of  said  trustees,  answered  the 
bill,  draylDg  that  said  bequest  to  the 
trustees  o(  the  choreb  was  Told,  and  that 
William  H.  Monsr  held  the  said  «».5U0 
subject  to  the  order  of  Catharine  Helbert 
during  her  life-time,  or  that  she  directed 
the  Interest  to  be  paid  to  the  said  trustees 
from  time  to  time,  either  in  accordance 
with  her  own  charitable  wishes  or  from 
any  other  reason.  He  avers  that  Mong, 
the  executor  of  Jacob  iSelbert,  promptly 
proceeded  to  collect  the  funds  of  bis  de- 
cedent, and.  with  the  consent  of  Catha- 
rine Selbert,  inrested  the  same  as  dlrwited 
by  the  will  for  the  benefit  ol  said  trustees 
on  the  Ist  day  of  April,  1836,  and  so  far  as 
that  bequest  In  the  will  was  concerned, 
the  win  was  then  and  there  fully  executed 
and  the  same  has  remained  so  Invested  up 
to  the  present  time;  that  the  said  Mong 
promptly  proceeded  to  settle  his  execu- 
torial account,  and  on  the   day  of 

*May,  186A,  S.  Gai-ard,  one  of  the  then  com- 
miaslonera  of  the  court,  settled  his  ac- 
counts as  executor,  which  settlement  was 
at  the  July  term,  1866,  of  the  county 
court  of  said  county  duly  approved  by 
said  court,  and  admitted  to  record.  A 
eopy  ot  the  settlement  is  exhibited  with 
the  answer.  He  further  avers  that  bythat 
■ettlement  said  executor  was  credited  asof 
April  1. 1866.  with  92,500,  "put  out  on  in- 
terest for  the  benefit  of  the  Lutheran 
congregation  ot  Martinsburg;"  that  said 
settlement  has  never  in  any  way  been 
disturbed  or  shown  to  be  erroneous ;  tbat 
said  executor  made  a  subsequent  settle* 
ment  on  October  80, 1806,  In  which  no  r©f. 
erence  was  made  to  the  92,500,  or  to  the 
Interest  which  Mong  annually  paid  to  the 
trustees  dnring  his  life-time;  that  none  ot 
these  payments  of  Interest  were  credited 
to  him  in  the  statements  of  his  accounts; 
that  the  said  Catharine  Selbert  knew  of 
this  Investment  and  of  these  payments  at 
the  time  they  were  respectively  made,  and 
consented  to  and  approved  the  same,  not 
as  a  matter  of  grace  or  charity,  but  as  a 
matter  of  right  and  from  a  strong  desire 
that  the  will  of  Jacob  Selbert  should  be 
executed  as  he  Intended  It  should  be.  De- 
fendants denied  the  right  of  plaintiffs  to 
disturb  said  transaction  and  Investment 
which  had  been  closed  for  about  24  years, 
and  the  benefit  of  which  the  said  trustees 
have  been  in  exclusive  enjoyment  ot  for 
the  benefit  of  said  congregation,  Hince  the 
1st  day  of  April,  1856.  He  denied  the  right 
of  the  plaintiffs  now  to  disturb  a  transac- 
tion made,  with  the  concurrence  and  ap- 


probation ot  the  said  Catharine  Selbert*  20 
years  b^ore  her  death ;  and  he  relies  on 
the  statute  ol  limttatlpns  as  fully  as  If  the 
same  were  more  particularly  pleaded,  and 
the  great  lapse  of  time,  the  death  of  par^ 
ties,  and  the  staleness  ot  pleJntlffs'  de- 
mand, etc.  The  settlements  showed  all 
claimed  for  them  by  the  answer,  and  the 
second  settlement  omits  any  reference  to 
said  92,600,  or  the  Interest  thereon.  Philip 
Dlefendetfer.  another  of  the  trustees,  an- 
swers and  adopts  the  answer  of  Wllen  as 
his  own,  and  further  avers  that  the  said 
92,600  was  a  gift  from  Catharine  Seibertin 
ber  life-time  to  said  trustees.  He  then 
states  that  the  governing- body  ot  the  Lu- 
theran Church  Is  a  council  composed  of 
members  selected  for  that  puipose;  that 
at  the  timeof  his  death,  Jacob  Seilwrt  was 
a  membur  of  said  council;  tbat  almost 
Immediately  after  said  Selbert's  death  W. 
H.  Mong  was  selected  to  All  the  vacancy 
caused  thereby,  and  that  said  Monar  re- 
mained an  active  member  ol  eald  council 
until  he  died ;  tbat  in  1866  or  1867,  91.600  of 
the  92,600  was  Invested  in  a  parsonage  b&- 
longing  to  said  church,  and  remained  so 
invested  nntfl  1807.  when  the  parsonage 
was  sold,  and  the  purchase  money  (98,200) 
was  paid  to  said  William  H.  Mong,  who 
was  at  that  time  one  of  the  trusleee  of 
said  church:  that  vrfaen  the  91.600  was  so 
invested,  and  the  church  was  receiving  the 
benefit  of  it,  the  interest  on  the  remaining 
9L000  only  was  paid  to  the  church  annu- 
ally by  MouK.  In  May,  1881,  the  plaintin 
filed  an  amended  bill,  in  which  It  Is  alleged 
that  "the  right  to  Institute  this  suit  was 
obstructed  by  war.  Insurrection,  and  re- 
bellion for  and  during  the  period  of  four 
years,  to-wlt,  from  the  17th  day  ot  April, 
1N61,  to  and  until  the  istdayof  May,l8a5.* 
The  plainCiOs  further  allege thatCatharlne 
Selbert  never  did  consent  at  anytime  that 
said  93.600  should  be  invested  or  put  to  In- 
terest on  landed  security  for  the  heneflt  ol 
said  Lutheran  Church ;  and  that  said  fund 
never  was  so  Invested ;  and  that  Catharine 
Selbert  never  did  make  a  gift  of  said  fund, 
or  any  part  thereof,  to  sftld  church  or  to 
the  trustees.  H.  N.  Deatrick,  another  of 
said  trustees,  answered  thebill  and  amend- 
ed bill  after  demurringthereto.  He  adopts 
the  answers  of  his  co-defendants  WUai 
and  Dlrftederldr,  and  denies  that  the  right 
to  Institute  this  suit  was  obstructed  by 
war  for  the  period  mentioned  in  the  amend- 
ed bill.  Hp  says  that  Catharine  Selbertdld 
direct  that  said  92,600  should  be  Invested 
or  put  to  in  terest  for  the  benefit  of  said 
Lutheran  Church,  as  is  shown  by  said  set- 
tlement; and  that  said  fund  was  so  In- 
vested with  her  consent,  and  by  ber  dlree- 
Uon.  He  further  says  that  Catharine  Sel- 
bert gave  and  donated  said  92.600  to  said 
church,  orto  thetrusteraof  said  church  and 
their  encceasors,  for  the  use  and  benefit  of 
said  church,  and  tbat  from  time  to  time 
until  ber  death  she  frequently  and  contin- 
ually recognised  the  fact  that  she  bad  so 
given  and  donated  all  ber  Interest  In  said 
fund, and  repudiated  all  claim  thereto.etc. 
On  the  12th  day  of  May.  1882,  George  S. 
Roush,  executor  ot  William  H.  Mong,  paid 
Into  court  the  sum  of  92,500,  which  the 
court  directed  the  general  receiverto  loan. 
It  was  agreed  by  counsel  representing 
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both  eides  tbat  William  H.  Mosg  was,  hi 
1866.  by  tbe  Lutheran  Cbnrdi,  appointed 
oneortbeeoiinell  .to*  place  of  Jacob  8el- 
bert,  deceased,  and  that  he  continued  a 
member  thereof  nntll  hla  death:  and  that 
in  March,  I8i>7,  he  was  appointed  one  of 
the  trustees  ot  said  church,  and  remained 
euch  until  his  death,  and  that  the  said 
council  Is  the  ruling  body  ot  Hald  church, 
and  appoints  the  trustees  thereof.  OeorRe 
8.  fionsh,  executor  of  William  H.  Mong, 
answered,  and  amou?  other  thlof^  said 
that  he  was  the  regularly  appointed  and 
qualified  executor  of  William  H.Mong,  de- 
ceased, and  that,  not  long  after  assummg 
his  duties  as  such.  **  he  was  called  upon 
by  an  attorney,  who  represented  tbe  trus- 
tees of  the  Lutheran  Church,  and  the  Inter- 
est on  92,300  was  by  said  attorney  de- 
manded of  him.  He  was  Informed  by  said 
attorney  that  the  claim  for  the  Interest 
was  based  on  a  devise  In  Jacob  Selbert's 
will.  Upon  cunsultatlon  with  his  attor- 
ney, he  was  advised  not  to  pay  said  Inter- 
est until  there  had  been  a  construction  of 
the  will  by  tbe  court;  tbat  otherwise  he 
might  make  blmaelf  responsible  for  it.  He 
has  no  poraonal  knowledge  in  regard  to 
said  amount,  nor  has  he,  as  executor,  dis- 
covered any  papers  showing  an  invest- 
ment ot  Bald  fund  by  bis  testator  for  the 
benefit  of  the  trueteee  of  the  Lutheran 
Church  and  their  socceeeors.  The  only  pa- 
pers are  receipts  signed  by  tbe  truHtees  ot 
the  Lutheran  Church  for  interest.  He  con- 
siders tt  proper  to  submit  these  facts  to 
the  coart.  Since  the  death  ot  William  H. 
Mong,  Mary  E.  Mong  has  paid  f  150  Inter- 
est to  the  trusteee  of  said  chnith  without 
his  knowlerljfe.  *  •  •  This  defendant 
further  states  that  the  widow  and  heirs  of 
Wm.  H,  Mong  make  no  controversy  in 
regard  to  tbe  responsibility  of  the  estate 
of  William  H.  Mong  for  the  «2,500,  with 
Its  interest  since  the  death  of  Mrs.  Catha- 
rine Selbert,  credited  by  the  f  160  paid  by 
Mrs.  Mary  B.  Mong,  as  stated  above;  and 
this  defendant  Is  authorized  by  them  aa 
executor  ot  said  estate  to  pay  such  sum 
aa  the  court  may  order. "  The  only  depo- 
sition In  tbe  case  Is  tbat  ot  Rev.  M.  L.  Cul- 
ler, who  deposed  tbat  he  bad  been  pastur 
of  tbe  Lutheran  Church  at  Murtinsbarg 
since  December  1,  1809;  that  he  was  ac- 
quainted with  Catharine  Selbert,  who  was 
a  communicant  of  hie  church ;  that  he  had 
been  acquainted  with  her  from  the  time  he 
became  pastor  of  the  church  until  her 
d<ath:  that  he  had  several  con verdotluos 
with  her  in  relati>  n  tu  tlie  legacy,  cannut 
tell  how  many ;  that  she  said  it  was  the 
church's  money,  and.  In  speaking  of  her 
husband,  ealr] :  "Jacob  wanted  the  church 
to  have  the  money ;  the  church  must  and 
shall  have  It;"  that  sometimes  she  used 
one  term  and  sometimes  tbe  other;  that 
she  said  she  wanted  It  to  go  as  her  hus- 
band Intended,  and  always  expressed  this 
as  her  determination;  that  she  was  de- 
voted to  her  church,  and  anxious  to  see  it 
prosper;  that  she  seemed  to  fear  that  an 
effort  might  be  made  to  divert  this  money 
from  the  church,  and  that  she  was  anx- 
ious that  the  church  should  retain  It.  Un 
the  21st  day  of  December,  188^,  the  cause 
was  heard,  and  the  court  granted  the  re- 
prayed  forln  the  bill,  and  directed  that 


tbe  general  receiver  of  the  court,  after  pay- 
ing the  costs  of  tbe  suit,  should  dlstribnte 
the  money,— to  EUca  Mong,  one-foDrth; 
to  Mary  Selbert,  one-fonrtta;  to  E.  H.  Pit- 
ler,  executor  of  Margaret  Gladden,  one- 
fourth;  and  the  remaining  one-toorth  to 
Wendell  Mung  and  hie  wife.  Frnmtbisde- 
cree  the  said  trustees  appealed,  and  &an- 
persedeas  was  granted  to  the  decree. 

There  can  be  no  doubt  that  In  oar  state 
a  bequest  to^tmstees  and  their  sacces- 
Bor8'*^of  a  certain  cbareh  to  void.  Society 
V.  Pendleton,  7  W.  Va.  79.  It  to  assigned 
aa  errur  that  the  court  overruled  the  de- 
murrer to  the  bill.  The  queatlon  of  tbe 
right  of  the  plaintiffs  to  tbe  beqnest  Is  not 
decided  when  we  bold  that  tbe  bequeet 
was  originally  void.  Further  qnestions 
are  Involved— First.  Would  these  plain- 
tltts,  under  any  clrc^umstances  as  l^atees 
of  Catharine  Selbert,  have  any  right  to  the 
¥2,600?  Second.  If  under  any  circumstan- 
ces they  would  have  snch  a  right,  has  that 
right  been  lost  by  lapse  of  time,  and  ac- 
quiescence on  the  part  otCatbarlneSelbert? 
By  tbe  will  of  CatJiarine  Selbert  It  to  clear 
that  abe  gave  her  legatees  ** all  her  effects 
and  all  money  due  ber  or  her  estate  from 
all  sources  whatsoever."*  It  to  perfectly 
plain  from  this  language  that  she  gave 
these  legatees  this  f 2,500,  If  it  belonged  tu 
her  at  tbe  time  of  her  death,— "If  it  consti- 
tuted a  part  of  her  estate,  and  was  mon- 
ey then  due  her."  Tbe  test  of  whether  It 
was  hers  at  the  time  of  her  death  Is: 
Could  she  have  sued  for  and  recovered  It 
in  her  life-time,  up  to  the  time  of  her 
death?  If  she  could,  then  It  was  money 
due  to  ber;  If  she  could  not,  then  It  did 
not  belong  to  ber.  The  bequeet  to  the 
trustees  being  void.  If  she  had  sued  for  It  In 
time,  she  certainly  could  have  recovered  It, 
as  it  was  clearly  given  to  her  by  the  will 
in  that  event.  Did  she  lose  her  right  to 
recover  It  ?  T  he  d  octrine  of  lapse  ot  tl  me  as 
a  defense  In  equity  was  considered  by  this 
court  In  Cranmer  v.  McSwords,  24  VP.  Va. 
SM.and  In  Pusey  v.  Gardner.  21  W.  Va.46». 
In  the  last-cited  case  the  court  held  that 
lupse  of  time,  when  It  does  not  operate  aa 
a  positive  statutory  bar,  operates  lu  eq- 
uity as  an  evidence  of  assent,  acquiescence, 
or  waiver,  and  approvingly  cites  Kerr, 
Fraud  «  M.  905. 

In  Roberts  TnnsCall,  4  Hare,  2i7.  It 
appeared  tbat  the  tenant  for  life  of  an 
estate,  who  was  also  devisee  In  trust  in 
remainder  for  the  children  of  the  testator, 
with  power  of  appointment  by  will  among 
them,  purchased  and  obtained  from  tbe 
objects  of  tbe  power  a  release  of  their  re- 
version at  an  nndervalue,  and  devised  the 
estate  to  her  son  In  fee  charged  with  debts 
and  legacies.  The  son  took  possession  of 
the  estate,  and  paid  oft  the  legacies  and 
charges.  Fourt^n  years  and  a  half  after 
tliedeath  ot  the  tenant  for  life,  and  17  years 
after  the  pnrchase  of  the  reversion,  the  as- 
signee of  one  of  the  vendors,  an  object  of  tbe 

Sower  who  had  become  Insolvent, filed  hla 
ill  to  set  aside  tbe  sale.  Held,  tbe  lapse 
ot  time  was  a  bar  to  relief,  and  tbe  mere 
circumstance  of  the  poverty  of  the  eestai 
que  tmst  was  not  sufficient  to  excuse  tbe 
delay. 

In  Gregory  v.  Gregory,  Coop.  201,  Sir 
WiLUAM  Obant,  M.  R.>  said:  "In  all 
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tbe  caseR  In  which  lapae  of  time  has 
not  been  allowed  to  operate  asaioBt  the 
title  to  rellet.U  has  t>eeD  shown  that  there 
has  been  a  continnancp  of  the  clrcnmstan- 
ces  DDder  which  the  transaction  flret  took 
place,  as  of  the  distress  of  the  parties,  or 
of  the  Improper  lotluence  used,  or  of  some 
other  cl  ream  stances.  Here  the  parties 
were  Independent  ol  the  purchaser,  or  of 
bis  bounty.  They  had  also  the  opportu- 
nity to  object  early  to  the  sale.  The  only 
circumstance  all«K^  In  answer  to  this  fa 
their  poverty,  wblrh  Is  proved  to  have 
been  a  fact  at  tbe  time  of  the  purchase ; 
but  the  evidence  as  to  that  stops  at  the 
year  1793,  and  does  not  in  the  least  show 
any  continuance  of  distress.  Can  It  be 
said  that  eighteen  years,  which  have  since 
elapsed,  can  so  for  nothing?  In  Bonney 
V.  Bldgard.  1  Coz,  Ch.  146,  a  case  before 
LfOrd  Kbnyon,  be  dismissed  the  bill  merely 
upon  tbe  lapse  of  time,  though  he  thought 
It  was  a  transaction  in  which.  If  recent, 
the  court  would  have  granted  relief. 
There  would  be  no  security  for  men's 
rights,  if  it  were  otherwise. " 

In  Murray  v.  Palmer,  2  Schoales  &.  L. 
486,  Lord  Chancellor  Rkdbsdalb  said: 
"Now  I  take  It  that  nothing  will  amount 
to  a  confirmation  of  a  fraudulent  transac- 
tion but  an  act  done  by  the  party  after  he 
lias  become  fully  aware  of  the  fraud  that 
has  been  practiced.  I  do  not  mean  to  say 
that  the  party  should  be  aware  of  all  the 
clruumtitances,  but  he  must  be  aware  that 
the  act  he  is  doing  is  to  have  the  effect  of 
confirming  an  Impeachable  transaction. 
Otherwise,  the  act  aiaoants  to  nothing  as 
a  confirmation.  Then  there  Is  the  acqul- 
eficence  down  to  1800  from  1788,  during  the 
whole  time  John  Cbowner  lived.  If  the 
transaction  bed  been  one  In  which  the  In- 
terest of  John  Chowner  himself  had  been 
involved,  so  that  the  Interest  of  Palmer 
would  be  aRected  by  the  acquiescmce,  or 
Ilia  situation  altered  by  it.  It  would  be 
very  important;  but  that  Is  not  the  case, 
and  therefore  this  acquiescent^  amoants 
to  mere  lapse  of  time.  ^ 

In  Association  v.  Siddal,  8  De  Oex,  F.  St 
J.  7fi,  the  lord  chancellorsald :  "  On  thegen- 
eral  doctrine  ol  iicqulescence  hycf^tuisqae 
trusteatt  which  has  lately  been  so  much 
canvassed,  I  agree  lu  the  explanation  of 
tbe  subject  which  has  been  so  lucidly  given 
by  Lord  Justice  Tuknbr  in  the  snme  case. 
I  must  add  that,  although  the  rule  be  that 
the  ouuB  lies  on  the  party  relying  on  ac- 
quiescence to  prove  the  facts  from  which 
"die  consent  of  the  cestui  que  trust  is  to 
be  Inferred,  It  Is  easy  to  conceive  cases  In 
which  from  greet  lapse  of  time  such  facts 
might  and  ought  to  be  presumed. " 

In  Lyddon  v.  Moss,  4  De  Gex  &  J.  IM,  it 
was  held  that  an  agreement  between  a 
solicitor  and  a  client,  without  the  inter- 
vention of  anyother  solicitor, to  allowthe 
solicitor  Interest  on  bis  bill  of  coBts,  can- 
not be  maintained  independently  of  suhee- 
qnent  acquiescence,  unless  It  appear  that 
he  InTormed  tiie  cUent  that  the  law  al- 
lowed no  such  chai^ge.  But  where  the  re- 
lation of  solicitor  and  client  has  ceased 
after  such  an  agreement  had  been  made, 
and  the  client  subsequently,  baviofc  In  the 
mean  time  had  proper  advice  on  the  sub- 
ject of  the  agreement,  entered  into  a  aec- 


ond  agreement  with  tbe  solfeltor,  fai  part 
founded  on  tbe  former,  which  she  did  not 
seek  to  Impeach  tlU  14  years  after  its  date, 
held,  there  bad  been  such  dday  and  acqnt- 
eseence  as  to  predude  any  title  to  relid. 

In  Pickering  v.  Lord  Stamford,  2  Ves.  Jr. 
272.  It  appeara  that  tbe  testator  gave  the 
residue  of  his  personal  estate  to  bis  ex- 
ecutors for  their  own  use  and  benefit. 
Afterwards,  by  a  codicil,  he  directed  them 
to  dispose  of  it  in  charities,  and  part  was 
accordingly  applied  In  founding  a  Bcboul. 
Thirty-flve  years  after  the  testator's 
death,  all  the  next  of  kin  and  tbe  acting 
trustee  being  dead,  a  bill  was  Hied  by  a 
representative  of  one  of  tbe  next  of  kin. 
on  the  ground  that  part  of  the  personal 
estate  was  secured  by  mortgage;  there- 
fore as  to  that  the  charitable  bequest  was 
void,  and  that  the  right  of  the  next  of  kla 
was  but  latdy  discovered.  The  bill,  there- 
fore, prayed  an  account  of  the  personal 
estate,  and  that  the  charitable  bequest  ol 
what  was  on  mortgage  should  be  declared 
void,  and  that  It  should  result  to  the  next 
of  kin.  Held,  that  by  the  codicil  the  ex- 
ecutors were  truRtees  of  the  whole,  and 
coold  not  claim  for  themselves;  that,  at 
all  events,  tbe  next  of  kin  could  not  recall 
what  had  been  laid  out;  that  tlw  length 
of  time  alone  was  not  sufficient  to  raise 
a  presumption  that  they  knew  their  right 
and  released  it  or  acquiesced.  Therefore 
an  account  was  decreed,  but  with  special 
inquiry  into  all  the  circumstances,  and 
whether  the  next  of  kin  released,  assigned, 
or  in  any  manner  gave  np  their  right.  It 
will  be  observed  that  in  that  case  It  was 
held  the  executors,  being  trustees  of  tbe 
whole  fund,  could  not,  therefore,  claim  for 
themselvps.  Here  there  was  notbing  to 
prevent  the  widow  of  Jacob  Selbert  at 
any  time  claiming  the  92.600. 

In  Byrne  v.  Frere,  2  UoU.  167.  (12  Eng. 
Ch.  881.)  it  was  held  that  the  lapse  of  time 
of  more  than  30  years  bars  even  in  case 
of  fraud,  If  tbe  party  seeking  rslltf  han  be- 
come within  any  reasonabto  period  cog- 
nizant ol  the  facts. 

In  Boiling  V.  Boiling,  6  Munf .  884,  It  was 
held  that  a  devisee  was  in  general  bound 
to  take  notice  of  the  contoits  of  tbe  will 
under  which  be  received,  when  of  full  age, 
cn^uln  lands  and  otbm  property  from  the 
executors,  such  will  having  been  proved 
and  recorded;  tbata  conrtof  equity  ought 
not  to  direct  an  acconnt  to  be  taken  after 
a  great  lapse  of  time,  and  after  a^ts  of  ac- 
quiescence by  the  party  demanding  It  in  a 
construction  of  his  rights,  which.  It  cor* 
rect,  would  xrader  snob  account  unnec- 
essary. 

In  Nelson  v.  Carrington.  4  Munf.  332,  it 
was  held  thatlapse  of  time  was  permitted 
in  equity  to  defeat  an  acknowledged  right 
on  the  ground  only  of  its  affording  a  pre- 
sumption that  such  right  had  been  aban- 
doned. It  therefore  never  prevails  when 
such  presumption  Is  outweighed  by  op- 
posing facts  or  circumstances. 

In  this  case  there  was  not  only  a  lapse 
of  over  20  years,  after  the  will  of  J  acob 
Selbert  was  proved,  before  tbe  death  ot 
Catharine  Selbert,  his  devisee,  under 
whose  will  the  plaintiffs  claim,  but  there 
were,  with  a  full  knowledge  of  the  facts, 
poaltdve  declarattons  by  her  of  acquiescence 
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In  tbe  devise  made  by  her  taueband  to  the 
trnatees  of  the  Lutheran  Cborch.  In  her 
will  she  does  not  Bpeciflcally  mention  tbe 
$2,600,  than  sbowtng  a  continuing  aequl- 
eacence  In  that  bequest.  She  was  luUy  in- 
formed that  the  trustees  were  receiving 
the  Interest  on  tbe  fund.  She  acqofesced 
In  that,  and  neverclalmed  that  she  was  glT- 
ing  the  Interest.  She  never  laid  any  claim 
to  tbe  92,500.  Under  these  circumstances, 
In  the  light  oT  the  aothorltles  we  have 
cited,  she,  by  lapse  of  time,  and  her  acqni- 
escence.lostber right  in  her  life-time  to  the 
92.600,  and  therefore  It  was  not  hers  when 
■he  made  h«ir  will ;  and  It  is  clear  from  her 
own  declarations,  proved  by  eomp**tent 
evidence,  that  she  did  not  then  lay  and 
never  had  laid  any  claim  to  It. 

Tlie  demurrer  to  the  bill  was  properly 
overruled,  because  It  might  have  been 
made  to  appear  thnt  she  was  not  defeated 
by  lajMie  of  time  and  acquiescence.  But 
these  plaintiffs  have  shown  no  rlsbt  at  all 
to  recover.  It  Is  not  material,  In  the  view 
we  have  taken,  that  |I2.S00  was  brought 
Into  conrt  by  the  execntor  of  W.  H.  Mong, 
who  was  the  executor  of  the  will  of  Jacob 
Seibert.  The  settlement  asexecutor,  made 
In  18.56,  showed  that  he  had  credited  him* 
self  with  $2,600  "put  out  on  Interest  for 
the  benefit  of  tbe  Lutiieran  congregation 
of  Martinsbai^. "  His  eabseqaent  settle- 
ment makes  no  note  of  the  principal  ur  In- 
terest. Mrs.  Cathartne  Seibert  must  have 
known  that  the  money  was  so  "put  out 
on  Interest."  She  never  claimed  It.  She 
said  It  was  the  "church's  money."  By 
her  acquiescence,  and  tbe  lap^e  of  time,  it 
did  become  the  church's  money,  now  be- 
longs to  tbe  Lutheran  Chnrch  at  Martlus- 
bnrg,  and  should  be  held  by  the  trustees 
of  siUd  church  for  its  use.  It  has  been  re- 
garded as  Invested  for  the  benefit  of  said 
church  all  these  years.  W.  H.  Mong,  ex- 
ecutor of  Jacob  Seibert,  may  have  held  It 
himself,  as  he  paid  the  Interest  to  said 
trustees  almost  every  year.  The  principal 
Is  now  In  court,  and  1  think  the  decree 
■honid  be  reversed,  with  costs,  and  tbe 
money  be  paid  to  the  trustees  for  the  use 
of  snid  church. 

My  associates  do  not  agree  with  me  In 
this  view.  They  think  there  could  be  no 
acquleBcem»  In  a  case  like  thiR,  because  In 
their  view  there  was  no  ''hand  that  could 
bold  the  money;**  that  the  church  has  no 
such  hand,  and  It  never  was  claimed  by 
thetmsteeH;  and  the  result  ol  holding 
that  the  pintntltis  were  not  entitled  to  the 
money  would  be  to  give  It  to  the  "trus- 
tees" Individually,  and  Mrs.  Seibert  never 
acqn((i8ced  In  their  having  the  money; 
that  Id  a  case  Wke  this  lapse  of  time  will 
not  apply.  Therefore  the  decree  of  the  cir- 
cuit court  of  Berkeley  county  Is  affirmed. 

Hood  v.  Bi,och  et  a7.i 
{Sviprmm  Court  ^  A.^eaU^     Weti  Virginia. 

fliAU— Wabkastt-^avbjlT  Euptob — DammBJCB. 

1.  Where  a  declaration  contains  two  or  more 
ooonts,  and  there  iBadeiDurreTtoeachoouni,sonie 

'This  case,  filed  November  96,  1S86,  is  now 
published  by  request,  with  others,  in  order  t^at 
the  Southeastern  Reporter  oover  idl  oases  In 
volume  99,  West  Vl^nia  Reports. 


of  the  oonats  are  bad,  aaft  Iba  deiuurrv  is  over- 
ruled a«  to  all,  the  evidence  la  aU  oattified,  sad 
the  oase  is  brought  to  this  court  on  a  writ  of  er- 
ror, held,  notwlthstandlDK  it  was  error  to  orcr- 
rule  the  demurrer  to  the  bad  counts,  still,  il  tlus 
court  is  satisfied  that  all  the  plaintiff's  evidesce 
was  admissible  under  the  good  ooonts,  It  will 
not  reverse  the  judgment  of  the  trial  oooit  for 
such  eiTor. 

3.  Whether  a  sale  of  personal  iux>perlT  U 
otnnplete  or  (Hily  ezecntory  is  to  be  determinfld 
from  Uie  Intoit  ctf  the  parties  as  gathered  bon 
the  oontraot.  the  situation  of  the  thing  sfdd,  and 
the  circumstances  surrounding  the  sale. 

8.  It  was  error  to  instruct  the  Jury  that  tbe 
title  to  the  property  therein  mentfoned  vested  in 
the  buyer  upon  the  signing  and  delivery  of  ana- 
tract  of  tbe  following  puiport;  "I  have  this  day 
sold  to  B.  all  mr  Swiss  cheese  aowin  my  oellan^ 
between  80  and  90  loaves,  (this  does  not  in- 
clude cracked  orseoond-olasscheeae,)  atl23icena 
per  lb;  tbe  cheese  to  be  paid  fat  when  reoeiTsd; 
the  seoond-gradecheese  to  be  at  lOU'  cenu  per  lb: 
B.  to  payW  freightfrom  F.,  and  to  naveall  out  of 
the  cellars  befwe  Jan'y  1, 188S;"  and  tlia  eonbaec 
is  dated  snd  was  deUvared'Ootohsr  87,  ISH. 

4.  In  an  action  upon  such  a  cmtract  it  is  s- 
ror  to  instruct  the  jury  that  there  waa  no  Implied 
contract  that  the  cheese  should  be  mercdianialile 
or  salable. 

6.  The  maxim,  eaveat  emptor,  does  not  apply 
toa  sale  of  goods  where  the  buyer  tias  no  oppae- 
tunity  for  inspection. 

fl.  But  wtiere  the  sale  is  of  a  definite,  exist- 
ing chattel,  speoifloaliy  described,  the  actnal 
condition  of  wluchis  oapableof  being  aaoertaiaed 
by  either  party,  there  Is  no  implied  wanan^. 

7.  Where  a  manufaotorer  onderfealras  to  s^ 
ply  goods  manofactored  by  himself,  or  in  whiA 
he  deals,  but  which  the  voidee  has  not  had  tbe 
opportunity  of  inspecting,  it  is  an  implied  term 
In  the  oontraot  that  he  shall  sqpply  a  mercbaot- 
able  arUele. 

{Si/Uatnu  by  the  CoiMt.) 

Error  to  circuit  court,  Ohio  county. 

Caldwell  A  Caldwell,  for  plaintiffs  in  er- 
ror. O.  R.  T.  Allen  and  R.  Q.  Btur,  for  de- 
fendant In  error. 

Sntdieb,  J.  Assvmpalt  broug^ht  Febru- 
ary 19,  1886,  in  tbe  circuit  court  of  Obto 
county  by  William  Hood  against  Samod 
S.  Blocb  and  Aaron  Blocfa,  partners  cum- 

SnslDg  tbe  firm  ot  Bloch  Brtia.,  to  recover 
610.»8,  the  price  of  cheeee  sold  by  tbe 
plalntilT  to  the  defendants.  Tbe  declara- 
tion contains  the  common  connta  and  also 
a  special  count  setting  forth  the  contract 
for  the  sale  of  tbe  cheese,  and  the  accept- 
ance of  it  by  the  defendants.  There  was 
a  demurrer  to  eacb  count  of  tbe  declara- 
tion, whicb  tbe  court  overruled.  The  de- 
fendants pleaded  noo  amumpatt,  suhI  af- 
terwards paid  Into  conrt  9806.14,  and 
pleaded  non  aasampstt  as  to  the  resddne 
of  tbe  plaintiff's  account.  The  plaiutifl 
accepted  the  $306.14  In  part «atisfactloD  of 
bis  claim,  and  replied  generally  to  the  de- 
feiidaots*  plea.  A  trial  was  bad  bx  Jury, 
and  a  verdict  returned  In  favor  of  the  plain- 
tiff  for  9201 .29,  which  the  detendaots 
moved  the  court  to  set  aside,  bat  the 
court  overruled  tbe  motion,  and  on  May 
80, 1885,  entered  Judgment  for  the  plalntifl 
tor  the  amount  of  the  verdict.  Dariofc  the 
trial,  the  testimony  was  taken  down  and 
written  out  In  full  by  a  stenograpba-.  At 
the  Instance  of  tbe  defendants  all  tbe  evi- 
dence was  embraced  In  tbe  bill  of  excep- 
tions, which  also  shows  the  exceptions  of 
the  defendants  to  onestlonB  and  anawns 
of  witneaMB  aaweu  tb^  ne^tiooa  to 
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tbe  clTlnff  and  nieefeloii  oS  cwtafn  Infltruc- 
tlons.  To  review  the  mllnKS  of  the  court 
as  shown  by  said  bill  of  exeeptlonv,  the 
defeadaBts  have  bronKfat  tbla  writ  of  er- 
ror. 

On  October  S7, 1884,  the  followinsr  writ- 
ten sale  and  pnrebase  contracts  were  en- 
tered Into  b7  plaintiff,  Hood,  and  tbe  de- 
fendautB.  Blocb  Bros.,  respectlTely,  In  the 
city  of  WheellnK.  Tbe  first  la  signed  by 
tbe  plaintiff  and  tbe  eecond  by  the  defend- 
ants: No.  1.  "I  have  this  day  sold  to 
Blocb  Bros,  all  my  Swim  cbeeae  which  I 
DOW  have  in  my  cellars,  being  between  80 
sod  M  loares,  (ttala  does  not  include  tbe 
cracked  orsecond-claBs  cbeese,)  at  12  and 
one-qoarter  cents  per  Tb,  (12^;)  the  cheese 
to  be  paid  fur  when  received;  thesecond- 
Krade  cbeese  to  be  at  VS%  cents  per  lb; 
Blocb  Bros,  to  paj%  frelKbt  from  Fair- 
mont. Must  be  shipped  before  January  1, 
18H6.  Shinnaton,  Harrison  Co.,  W.  Va." 
No.  3.  "We  have  this  day  bought  of  Wm. 
Hood  all  of  bis  Swiss  cheef^e  (between 
BO  and  90  loaves)  that  be  has  now  In  his 
cellar,  at  12^  (twelve  and  quarter)  cents 
per  lb ;  this  does  not  include  the  cracked 
or  secund-clasfl  cbeese.  for  which  we  are  to 
pay  him  lOj!^  cts.  We  to  pay  %  freight 
From  Fairmont,  and  to  have  It  aJl  out  of 
his  cellar  before  Jasaary  1, 1885. "  By  the 
written  request  of  Use  defendants,  the 
rbeeaewas  not  delivered  to  the  defendants 
Id  Wheeling  until  about  February  16,  In- 
stead of  January  1,  1885,  as  specified  in 
the  cnntracte  of  sale.  The  sale  was  made 
in  WbeellDg,  and  at  that  tlmetne  ubeese 
was  In  the  cellars  of  the  plaintiff,  at  or 
near  Hhinnstun,  in  Harrison  county,  this 
jtate.  and  it  was  not  seen  or  inspected  by 
the  defendants  until  it  was  deilTered  In 
February,  na  above  stated.  Ontbesame 
iay  this  sale  was  made,  the  plaintiff  had 
lold  and  delivered  to  the  defendants  an- 
>ther  lot  of  cheese  which  the  plaintiff's 
^fwtlmony  tended  to  prove  was  of  a  grade 
Dferior  to  that  embraced  In  tbe  said  writ* 
:en  contract;  bnt  the  delMidanta* evidence 
»ndecl  to  prove  that  some  of  the  cheese 
lettvered  in  February  was  at  that  time 
nferlor  to  any  of  the  lot  delivered  in  Oc- 
:t)ber,  and  that  part  of  the  former  was 
inmerchan table  and  unsalable.  To  the 
ntroducrlon  of  any  evidence  to  show  that 
iny  of  the  cheese  delivered  in  February 
VBB  at  that  time  nnmerehau table,  tbe 
ilalntitt  objected,  the  fourt  sustained  the 
tbjectlon,  and  the  defendants  excepted. 
The  defendants  also  excepted  to  the  re- 
UHal  of  tbe  court  to  permit  them  to  pro- 
luce  one  of  etUd  cbeese  before  tbe  Jury  on 
be  trial  of  tbe  case. 
It  appeared  that  the  defendants  were 
lealers  In  cheese  In  the  dty  of  Wheeling, 
ind  that  tbe  plaintiff  was  a  farmer  and 
nanufartnrer  ol  Swiss  cheese,  but  did  not 
>erBonally  attend  to  tbe  manufacture, 
kDd  had  no  special  knowledge  of  tbe  bual- 
leas  of  manufacturing  cheese;  that  the 
□  an  employed  byblm.and  who  made  tbis 
heeae,  had  been  engaged  In  cheese  making 
Lboat  24  years.  All  the  cheese  was  deliv- 
red  at  ue  store  of  the  defendants  In 
Vheeling,  where  they  separated  It,  and  re- 
used to  take  or  pay  for  that  part  of  It  tor 
vhlch  the  \ary  gave  their  verdict  In  this 
anae.  The  ground  on  which  this  rtfnsal 


was  based,  according  to  the  def^dants* 
evidence,  was  that  said  cheese  fell  below 
second-class  cheese,  and  was  unmarketa- 
ble, while  the  plaintiff's  evidence  tended 
to  show  It  was  because  it  was  not  first- 
class  cheese,  tbe  ddendants  conteoding 
they  bad  bought  first-class  cheeee  only. 
Tbe  defendants  also  Introduced  evidence 
tending  to  prove  that  the  contract  of  sale 
was  procured  by  the  misrepresentation 
and  fraud  of  the  plaintiff,  and  the  plaJn- 
tttf's  evidence  tended  to  contradict  this, 
and  show  that  there  was  nether  frand 
nor  mlsrmresenfcatlon.  and  that  tbe  sale 
was  fair  In  all  respects.  There  was  also 
evidence  on  both  sides  as  to  the  condition 
of  the  cheese,  and  as  to  what  classes 
cracked  or  ra1>«aten  cheese  belongs,  and 
whether  or  not  It  Is  merchantable.  After 
all  tbe  evidence  had  be«i  Introduced,  tbe 
court,  at  the  instance  of  the  plaintiff,  in- 
structed tlie  Juiy  aa  follows :  "  No.  1.  The 
Jury  Is  Instructed  that  tbe  cbeeae.  for  the 
price  of  which  this  suit  Is  brought,  became 
the  propei-ty  of  the  defendants  as  soon  aa 
the  written  contract  was  signed  and  de- 
livered by  the  parties.  No.  2.  The  Jury  Is 
Instructed  that  there  was  no  implied  war- 
ranty by  the  plaintiff  that  the  cbeeae 
should  be  merchantable.  Ko.  8.  The  Jury 
is  Inatmcted  that,  the  cheese  being  the 
property  of  the  defendants  from  and  after 
the  27th  day  of  October,  1884.  the  plaintiff 
was  bound  to  use  such  care  in  keeping  tbe 
cheese  as  an  ordinary  prudent  man  would 
use  In  caring  for  bis  own  property.  No.  4. 
The  Jury  Is  Instructed  that,  in  considering 
the  question  of  fraud  or  misrepresentation 
in  the  procuremrat  of  the  contract  of  siUe, 
yoQ  mast  first  find  the  condition  of  the 
cheeee  on  the  27th  day  of  October,  1884,  as 
compared  with  the  lot  thensold  to  tbe  de- 
fendants by  plaintiff.  •  *  •  Ho,  7.  Ifyou 
find  that  tbe  contract  for  the  cheese  was 
not  fraudnlently  procured,  then  you  must 
find  tor  the  plaintiff,  and  fix  the  value  of 
the  cheese  delivered  by  finding  how  much 
of  It  was  to  be  paid  tor  at  centa  per 
ponod.  and  how  much  to  be  paid  tor  at 
19%  cents  per  pound.  No.  8.  In  tbe  ab- 
senra  of  fraud,  the  written  contract  dated 
October  27, 18S4.  Is  the  only  evidence  to  be 
considered  In  determining  the  terms  of  tbe 
agreement  between  tbe  plaintltf  and  de- 
fendants as  *to  the  goods  sold,  and  tbe 
price  to  be  p^."  To  the  giving  of  any 
and  each  of  aald  instructions,  tbe  d^end- 
ants  objected,  and,  their  objections  being 
overruled,  they  excepted.  Tbe  defendants 
theu  asked  tbe  court  to  instruct  the  Jury 
as  follows :  "  No.  1.  The  Jury  Is  Instructed 
that,  to  entitle  the  plaintiff  to  recover  for 
any  of  the  cheese  sold  at  12%  cents  per 
pound,  he  must  prove  that  It  was  better 
than  cracked  or  second-class  cbeese,  andi 
to  entitle  him  to  recover  tor  any  of  the 
cbeese  sold  10J{  cents  per  pound,  be  must 
prove  that  It  was  cracked  or  second-class 
cheese.  No.  2.  The  plaintiff  cannot  recov- 
er for  second-class  cheese,  if  any  was 
delivered  by  him  to  Bloeta  Bros.,  unices 
soch  second-class  cheese  was  of  merchant- 
able quality  of  that  class.  No.  3.  In  de- 
termining who  was  to  deliver  the  cheese 
under  the  contract  n|  sale  of  the  same,  the 
Jury  are  entitled  to  consider  any  and  all 
drconutancea  in  evidence  snrronndlng  tJia 
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parties  when  they  made  the  contract,  and 
tbas  to  arrlTO  at  the  meaning  of  the  con- 
tract as  to  deliTery.  aa  well  as  to  what  Ik 
cracked  or  second-clam  cheese  aa  under- 
stood  hy  the  parties  to  the  contract." 
But  the  court  refuned  to  give  any  ot  said 
Instmctlons,  and  the  defendants  excepted. 
The  court  then  Instructed  the  jury  as  ioU 
lows:  "No.  1.  The  Jury  Is  instracted  that, 
to  entitle  the  plaintiff  to  recover  for  any 
ot  the  cheese  sold  12%  cents  per  pound,  he 
must  prove  It  was  bettor  than  cracked  or 
secona-claas  cheese.  No.  2.  It  the  Jury  find 
from  the  evidence  that  the  letters  and 
postal-cards  In  evidence  were  written  by 
the  parties  whose  names  are  signed  to  the 
same,  then  the  plaintiff  must  t>e  held  to 
have  waived  a  delivery  ot  the  cheese  on  or 
before  January- 1,  ISSQ.  No.  S.  If  the  plain- 
tiff waived  a  delivery  of  the  cheese  on  or 
before  January  1, 1885,  then  the  plaintiff 
wonld  not  be  allowed  compensation  for 
shrinkaKe  ot  the  cheese  before  It  was  de- 
livered to  Bltich  Bros.  In  February,  1885. 
No.  4.  If  the  jury  find  from  the  evidence 
that  a  false  representation  of  a  material 
fact  was  made  by  Hood  to  Samuel  S. 
Bloch,  which  Induced  Bloch  to  make  the 
contract  on  October  37. 18S4,  and  on  which 
Bloch  had  a  rlffht  to  rely»  the  contract  Is 
void,  even  though  Hood  was  ignorant  as 
to  whether  the  representation  was  true  or 
false.  No.  5.  If  a  seller,  in  order  to  induce 
a  sale,  makes  a  false  representation  as  to 
any  material  fact,  by  which  a  puichaser  is 
misled  to  his  injury,  and  in  which  the 
purchaser  Is  presumed  to  have  trusted  to 
the  adler,  then  the  ccmtract  founded  on 
such  representation  is  void,  whether  the 
seller  knew  the  representations  to  be  false 
at  the  time  they  were  made  or  not,  and 
whether  made  with  a  fraudulent  Intent  or 
not." 

1.  The  first  question  tor  conslderatloD 
arises  upon  the  demurrer  to  the  plaintiff's 
declaration.  It  is  not  pretended  that 
there  is  any  ddeet  in  any  of  the  common 
counts  except  the  one  tor  "goods,  wares, 
and  merchandise  sold. "etc.  This  connt 
is  substantially  the  same  as  the  one  which 
follows  It.  The  latter  is  admittedly  a 
good  count  for  the  sale  and  delivery  by 
the  plaintiff  to  the  defendants  of  "divers 
goods,  wares,  merchandise,  and  chattels." 
All  the  evidence  is  certified,  and  we  can  see 
that  it  was  admissible  under  this  connt. 
So,  even  If  the  court  erred  In  overrulln]; 
the  demurrer  to  the  special  and  first  com- 
mon counts,  the  detendant-s  were  not  prej- 
udiced, and  therefore  not  entitled  to  have 
the  judgment  ot  the  circuit  court  reversed 
for  such  error.  Stolle  v.  Insurance  Oo.,  IQ 
W.  Vn.  646.  In  order  to  entitle  a  party 
to  have  a  judgment  against  him  reversed 
it  must  appear  not  only  that  there  Is  er- 
ror, hut  that  such  error  Is  or  might  be  to 
his  prejudice.  The  record  here  shows  that 
the  defendants  were  not  prejduced. 

2.  The  second  question  presented  for  our 
decision  Is  whether  the  written  cuutract 
of  October  27, 1885,  must,  ot  Itself,  and  as 
a  matter  of  law,  be  held  to  be  an  executed 
contract.  The  first  Instruction  asked  by 
the  plaintiff  and  given  to  the  jury  by  the 
court  holds  the  aflirmatlve  of  this  propo- 
aldon.  Is  that  holding,  according  to  the 
law  of  thlB  atate,  correct?  Id  Morgan  t. 


King,  28  W.Va.  1,  this  court,  after  an  dab- 
orate  review  ot  the  authorities  on  the  sab- 
ject,  held  that  "the  question  whether  a 
sale  of  personal  property  is  complete  or 
only  executory  is  to  be  determine  from 
the  Intent  of  the  parties  as  gathered  from 
the  contract,  the  situation  of  tbetbioc 
sold,  and  the  clrcnmstancee  sarronndios 
the  sale."  Johnson,  P.,  in  d^iverlng  the 
opinion  of  the  court  in  that  case,  says: 
"  Where  the  goods  sold  are  eufflclentiy  dps- 
Ignated,  so  that  no  question  can  arise  as 
to  the  thing  Intended,  it  Is  not  absolotriy 
necessary  that  there  should  be  a  detiveiy, 
or  that  the  goods  should  be  in  a  delivera- 
ble condition,  or  that  the  quantity  or 
quality,  when  the  price  depends  apoaei- 
ther  or  both,  should  be  determined.  Tbess 
arecireumstancesiudicatlnglntent,  but  are 
not  comduslve.  But  where  anything  is  to 
be  done  by  the  vendor,  or  by  the  mntaal 
concurrence  of  both  parties,  for  tbe  pur- 
pose ot  ascertaining  the  price  ot  Uie  goods, 
as  by  weighing,  testing,  or  measurins. 
where  the  price  is  to  depend  upon  tbe 
quantity  or  quality  of  the  goods,  tbe  per- 
formance of  these  things,  in  the  absence  ul 
anything  Indicating  a  contrary  intent,  is 
to  be  deemed  presumptively  a  condltlos 
precedent  to  the  tranttfer  of  the  property, 
altbongh  the  Individual  gor>dB  are  ascer- 
tained, and  are  in  such  condition  thattbey 
may  and  ought  to  beaccepted. "  Id.,14,15; 
Llngham  v.  Eggleston.  27  Mich.  324;  Nkb- 
olson  V.Taylor,  HI  Pa.  St.  128;  Dixon  r. 
Myers,  7  Orat.  240.  This  decision.  It  seeais 
to  me, Is  concluslveottheqoestloa  nowon- 
derconalderatlan.  Tbewrtttencontrartof 
October  27, 1884.  shows  upon  Its  lace  that 
there  was  not  to  t^e  anlmmedlate  dcllvM? 
of  the  cheese ;  that  there  was  to  be  do 
payment  until  the  quality  of  tbe  cheese, 
as  well  as  the  precise  quantity,  had  been 
ascertained  by  classifying  and  weighing  It; 
and  neither  of  these  things  were  to  be 
done  until  tbe  time  fixed  upon  lor  tbe  de- 
livery. In  the  absmoe  of  anytblnjc  iodiea& 
lag  that  an  tm  mediate  dell  verr  was  fntend- 
ed  by  the  parties,  this  was  eleariy  not  a 
completed  but  an  executory  sale.  We  are 
not  called  upon  is  tbe  present  state  ct 
thlscase  to  decide  whether  or  not  tbe  Jury, 
if  tbe  question  had  been  sobmltted  to 
them,  would  have  been  warranted  by  the 
contract,  the  situation  of  tbe  thing  sold, 
and  the  snrroandtng  drcumstanees,  is 
finding  that  this  was  In  fact  tntvndsd  by 
the  parties  to  be  a  completed  sale.  Tbe 
court  in  tbts  case  took  all  these  confers- 
tions  from  the  Jury,  and  instmeted  them, 
as  a  pure  matter  ot  law,  that  tbe  writtca 
contract  of  Itself  Imported  a  present  com- 

fileted  sale  aa  ot  Its  date.  This  was  error, 
t  follows,  tlmefore.  that  the  p4alntiir> 
first  instruction  aa  well  as  theassnmptiMi 
in  the  first  part  of  his  third  instmcdue 
were  Improper,  and  should  not  bavebwo 
given  to  the  Jary. 

3.  The  third  inquiry  is  whether  or  not 
there  was  an  implied  warranty  by  tlie 
plalntin  that  the  cheese  sold  by  binn  to  the 
def^dants  should  be  merchantable.  The 
contract  is  In  writing,  and  Itcontabn  ao 
express  warranty.  Tbe  general  mle  seems 
to  be  that  in  a  sale  of  goods  by  descrip- 
tion, where  the  biner  has  not  Inspected 
them,  thoe  is,  In  addltkm  to  tbe  coBdttloa 
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Sneedeot  that  the  goods  iball  answer  tho 
eflcriptlon,  as  Implied  warranty  that 
they  shall  be  ealable  or  merchantable. 
Merrlam  v.  Field,  24  Wis.  640;  Gallagher 
T.  Waring,  9  Weml.  20;  Hanks  r.  McKee, 
2  Litt.  (Ky.)  227.   In  UcOlung  v.  Kelley,  ^ 
Iowa, 608,  It  waa  decided:  "Asa  general 
rule,  unless  tht:re  has  been  a  warranty, 
fatBd  representation,  orfraadulent  conceal- 
meat,  the  purchaser  of  property,  under  a 
completed  contract,  must  take  It  r^anl- 
lesBOfltB  defectH,  whllean  ezerutory  con- 
tract of  sale  always  carries  with  It  an  ob- 
ligation that  the  property  shall  be  mer- 
cbaatuble,  at  least,  and  not  have  any  re- 
markable defect.  **  The  law  on  this  sub- 
ject was  reviewed,  and  the  casra  clasrifled. 
In  Jones  T.  JuBt,  L.  B.  8  Q.  B.  197,  decided 
In  the  queen's  bench  In  1868,  and  It  was 
beld  that  "the  maxim,  earrat  emptor, 
does  not  apply  to  a  sale  of  goods  where 
the  buyer  has  no  opportunity  of  Inspec- 
tton."  In  this  case  the  contract  was  In 
writing,  and  contained  no  express  war- 
ranty. In  delivering  the  opinion  of  the 
enart, IfBLLOB,  J.,saya:  ** The caaea which 
bear  upon  the  snbjeeT  do  not  appear  to  be 
In  conflict,  where  the  cfrcnuniHtanceB  of 
each  are  considered    They  may,  we  think, 
be  classlfled  as  follows:  Flrat.  Where 
goods  are  in  esse  and  may  be  Inspect- 
ed by  the  buyer,  and  there  Is  no  fraud 
on  the  part  of  the  seller,  themaxim,  caveat 
emptor,  applies,  even  though  the  defect 
which  exists  in  them  lslateire,and  not  dis- 
coverable on  examination,  at  least  where 
the  seller  is  neither  tbe  grow«r  nor  the 
manofaetnrer.    The  buyer  in  such  case 
has  the  opportonlty  of  exercising  hla  Judg- 
ment upon  the  matter;  and  It  tlie  result  of 
tbe  Inspection  be  unsatisfactory,  or  If  he 
dlfltrnats  his  own  Judgment;,  be  may,  If  he 
cbooses,  require  a  warranty.  Insuchcase 
It  Is  not  an  Implied  term  of  the  contract  of 
■ale  that  the  goods  are  of  any  parttcolar 
qaallty  or  are   merchantable.    •  •  • 
Secondly.  Where  tbe  sale  Is  of  a  definite, 
existing  chattel,  speclflcally  described,  the 
actoal  condition  of  which  Is  capable  of  be- 
ing ascertained  by  either  party,  there  Is 
DO  implied  warranty.   TbtrdJy.  Where  a 
known,  described,  and  defined  article  la 
ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  by  the  purchaser  for 
a  particular  purpose,  still,  II  tbe  known, 
described,  and  defined  thing  be  actually 
flnpplled,  there  Is  nu  warranty  that  It 
flhall  answer  the  particular  parpose  In- 
tended by  the  buyer.  Fourthly,  Where  a 
manafactnrer  or  dealer  contracts  to  sop- 
ply  an  article  wbkb  he  manntactcrea  or 
prodnces,  or  In  which  he  deals,  to  be  ap- 
plied to  a  particular  purpose,  so  tbat  the 
buyer  necessarily  trusts  to  the  Judgment 
or  skill  of  the  manufacturer  or  dealer, 
-there  Is  ao  Implied  term  or  warranty  that 
It  shall  be  reasonably  fit  for  the  purpose 
-to  which  it  is  to  be  applied.   In  such  case 
-the  buyer  trusts  to  the  manufacturer  or 
dealer,  and  relies  upon  fats  Judgment,  and 
xiot  npon  bis  own.   Fifthly.  Whema  man- 
nfactitrer  nndertukes  to  supply  goods 
manufactared  by  talmself,  or  In  which  be 
deals,  but  which  the  vendee  has  not  bad 
-fche  cipportunlty  of  Inspecting,  It  Is  an  Im- 
plied term  In  the  contract  that  he  shall 
■apply  a  merchantable  article. "  Oardincr 
v.ll&.£.no.25~58 


V.  Oray,  4  Camp.  144 ;  Lalng  v.  Fldnon. 
Id.  169;  Shepherd  v.  Pybus,  8  Man.  ft  O. 
868.  The  ralea  above  stated  are  quoted 
with  evldeot  approval  in  Benjamin  on 
Sales,  and  that  author  says:  "In  a  sale 
of  goods  by  description,  where  the  buyer 
has  not  Inspected  the  goods,  there  is,  la 
addition  to  tbe  condition  precedent  that 
tbe  good]  shall  answer  the  description, 
an  Implied  wnrraaty  that  tbey  sfaali  be 
salable  or  merchantable. "  BeuJ.  Sales,  % 
656.  The  above  Italics  appear  In  the  text, 
and  tbe  rule  thus  declared  Is  the  same  as 
that  in  Merrlam  v.  Field,  24  Wis.  640, 
hereinbefore  mentioned.  In  support  of 
this  rule,  numemos  American  cases  are  cit- 
ed in  Bennett's  Bdltlon  of  Benjamin  on 
Sales.  Tbe  general  rules  thas  announced 
by  tbe  court  in  Jones  v.  Just,  supra,  seem 
to  me  to  be  In  accord  with  reason  and  the 
weight  of  authority,  both  in  England  and 
America.  The  important  inquiry  In  the 
case  at  bar  Is,  under  which  of  the  five  rules 
thus  laid  down  does  It  come?  Tbe  caies 
of  Moses  V.  Mead,  48  Amer.  Dec.  676,  and 
Emerson  v.  Brigham,  6  Amer.  Dec  118, 
cited  for  tbe  defendants  In  error,  come  un- 
der the  classes  of  cases  described  In  one  or 
the  other  of  the  first  three  rules  above  giv* 
ea.  Moses  v.  Mead  makes  a  dlstlnctioa 
between  executed  and  executorysales.  U, 
thertf  ore,  the  case  before  us  shall  be  found 
by  the  Jury  to  t>e  an  executory  sale,  tbat 
case  will  not  be  authority  for  the  position 
taken  by  tbe  defendant  In  error.  Nor  do 
tbe  Virginia  cases  cited  by  blm  (Mason  v. 
Chappdl,  16  Orat.  572;  Qerat  v.  Jones,  89 
Grat.  618;  and  Proctor  v.  SJiratley,  78  Va. 
254)  have  any  very  direct  bearing  upon  the 
case  before  us.  Thev  come  more  or  less  di- 
rectly under  thecaaes  classified  In  the  afore- 
said second  and  tbird  rules,  while  In  my 
Jodgment  the  case  at  bar  mast  be  classed 
under  the  fourth  or  fifth  rale  above  stat- 
ed ;  that  is,  most  be  considered  from  tbe 
evidence  as  being  "a  sale  of  goods  by  de- 
scription, when  the  buynr  has  not  Inspect- 
ed the  goods, "  or  a  contract  by  a  manu- 
facturer or  dealer  "to  supply  an  article 
which  he  manufactures,  or  in  which  he 
deals,  to  be  applied  to  a  particular  pur- 
pose. "  In  either  of  these  cases  the  buyer 
trusts  to  the  manufacturer  or  dealer,  and 
relies  upon  bis  Judgment,  and  there  Is  an 
Implied  warranty  that  the  article  shall  be 
reasonably  fit  for  tbe  purpose  tor  wblcb  it 
Is  purchased  In  the  one  case,  and  tbat  It 
shall  bH  merchantable  or  salable  In  the 
other.  In  this  case  it  most  be  amnmed 
that  the  buym  and  adler  both  contemplate 
ed  a  dealing  in  cheese  that  war  merchanta- 
ble. Blocb  Bros.,  the  buyers,  were  mer- 
chants, dealing  In  Swiss  cheese,  and  they 
bought  for  the  purposeof  sale;  and  Hood, 
tbe  seller,  could  not,  on  any  other  sup- 
position than  that  the  cheese  was  mer- 
chantable, have  expected  or  believed  that 
Blocb  Bros,  would  buy  it;  and  the  latter 
must  be  taken  to  have  trusted  to  tjiejudg- 
ment,  knowledge,  and  Information  ot 
Hood,  the  seller  and  mannfactunv  of  the 
cheese,  as  It  Is  clear  that  they  could  exer- 
cise no  Judgment  ot  their  own,  the  parties 
at  tbe  time  of  the  sale  being  la  the  city  of 
Wheeling,  and  tbe  cheese  In  the  cellars  ot 
Hood  In  a  distant  county.  Thianeceeaary 
trust  in  and  reliance  upon  thejadfl^uent  and 


Digitized  by 


80UTHEASTEB27  BEFOBTEB,  ToIh  11. 


Intonnatlon  of  the  seller  seems  to  be  at  the 
root  of  the  doctrine  ot  Implied  warranty, 
and  in  this  view  It  makes  no  difference 
whether  the  sale  is  of  soods  specially  ap- 
propriated to  a  partlcDlar  contract,  or  to 
soods  parchaseil  as  answering  a  parttca- 
ur  descrtptioD.  Jones  t.  Just,  L.  K.  8  Q. 
B.  aoe;  BIgge  T.  Parkinson,  7  Hurl.  &N. 
1R!B.  It  foUowB,  therefore,  that  the  drealt 
«onrt  erred  in siTlnfi;  totfaejarythe  second 
instruction  asked  for  by  the  plaintiff,  and 
■also  In  refusing  to  allow  the  defendants 
to  Introdace  evidence  before  the  Jury  to 
prove  that  the  cheese  was  not  merchanta- 
t>le  at  the  time  it  was  delivered.  X  do  not 
think,  however,  the  court  erred  in  reffoalng 
to  permit  the  defendants  to  prodace  one 
ot  the  cheese  to  the  jnry  on  the  trial.  No 
matter  how  bad  the  cheese  may  have  been 
In  February,  when  it  was  dellrered.  it 
wonld  certainly  hare  been  much  worse 
"three  months  thereafter,  when  the  case 
was  tried.  Then,  If  the  defendants  were 
Allowed  to  prodace  one  of  tlie  worst 
■cheese,  as  they  no  doubt  would  have  done» 
the  plaintiff  would  hare  the  rlgbt  to  pro- 
duce one  of  the  best,  and  so  the  process 
nlffht  be  continued  until  the  entire  lot  of 
cheese  had  been  brought  into  the  court- 
room. Id  all  cases  of  this  kind  a  large  dis- 
cretion must  be  confided  to  the  trial  court 
4W  to  exblbtttona  ot  articles  of  abalky  nat- 
ure before  the  Jury, and  I  do  Dotthinkthat 
'discretion  was  abused  In  this  particular 
■natter  In  question.  I  see  no  objection  to 
the  plaintiff's  fourth,  serratfa,  and  eighth 
iinstroctlone.ezceptthatltwonld  be  better 
to  define  more  precisely  the  lot  of  cheese 
referred  to  in  the  fourth  as  sold  on  Octo- 
t>er  27, 1884.  The  court  did  not  err  in  re- 
lusing  the  three  Instructions  requested  by 
the  detnidants.  From  wbat  nas  been 
^errtnbeforesidd,  it  is  apparent  that  nei- 
ther of  tbero  instructions  correctly  pro- 
ixninded  the  law  as  applied  to  the  erl- 
«l«iice  In  this  case.  If  the  said  second  tn- 
«truction  had  not  confined  merchantable 
vheeee  to  second-class  quality,  thereby 
telling  iSbe  Jury  that  as  a  matterot  law  no 
cheese  below  second-class  Is  merchanta- 
ble, that  Instruction  might  hare  been  un- 
objectionable. The  Instructions  given 
by  the  court  in  lieu  of  those  asked  by  the 
<letendants  were  not  objected  or  excepted 
to,  nor  Is  any  complaint  c1  them  or  any  of 
"them  made  by  either  parcy  in  this  court. 
They  seem  to  me  to  tm  unobjectionable. 
For  the  errors  aToresald,  the  Judgment  of 
the  circuit  court  must  be  reversed,  the  rer' 
^Ict  ot  the  Jury  set  aside,  and  a  new  trial 
directed. 


SBIRBT  V.  MUSORAVB  et  iUA 

<9upreTM  Oowt^  A^^^^^  Wett  V%rqMla. 

.Are>ui.MMLm  DsaasB  —  AiwoBnunm  ^ihoplii 
or  Oass. 

The  provision  of  the  statate  aatltoriiliiff  ap> 
meals  to  tois  oowt  in  chancery  oaoses,  when 
ihere  is  a  decree  adJudiosUog  toe  [olnolplea  of 
^the  case,  suthoriieB  such  appeal  onlv  when  the 
<decree  appealed  trom  adjudloates  au  qaeatloDS 
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f)ubU8faed  by  request,  with  others,  In  order  l^t 
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raisea  In  the  oatise  byi^eadlngs  or  olSHrwlM; 
and  therefore  if  a  namber  of  qqestiona  are  stated 
in  the  bill,  which  the  court  is  oaUed  mwo  to  set- 
tle, and  bat  one  of  the  questions  is  determined 
by  the  decoree,  and  all  t£e  oUier  qoeBtions  aris- 
ing in  the  canse  ars  especially  resorved  on  tlie 
face  of  the  deivee,  till  after  a  certain  person 
Is  made  a  party  defendant  in  the  oaoaei  suoh  de- 
cree cannot  be  appealed  tram. 

(SylUanu  by  the  Cowt.) 

William  Shirey  at  July  rules,  1880,  filed 
bis  bill  in  the  circuit  court  of  Lewis  coun- 
ty against  Bdgar  D.  Musgrave,  F.  M.  Ghal- 
fant,  Calvin  L.  Llghtbum,  Levi  Maxw^. 
William  £.  Arnold,  Henry  Brannon,  Jesse 
Wooft»,  Heseklah  D.  Bailey,  James  F. 
Clark,  trustee,  and  James  B.  Vandervort, 
administrator  of  Christian  HIcIkI.  The 
bill  expressly  or  by  implication  sets  out 
tbs  following  tacts:  Maxwell  owned  a 
tract  of  land  of  about  826  acres  in  said 
county.  The  plalnttit,  Shir^,  owned  a 
tract  adjoining.  Un  February  S,  1870,  they 
united  in  a  deed  to  one  William  6.  Har- 
rison for  about  90  acres  of  land*  of  which, 
it  may  be  inferred,  about  18  acres  waa  a 
part  of  the  tract  belonging  to  Maxwdl. 
A  copy  of  the  deed  is  filf^  with  the  bill, 
and  a  vendor's  lien  is  reserved  in  it.  On 
April  10, 1878.  this  tract  of  826  acres  was 
conveyed  b.T  Maxwell  to  Sfairey,  Mcuwell 
receiving  the  consideration  for  tha  18 
acres,  wtileh  hhd  beoi  iocladnd  in  tbe  pre- 
vlonsdeed  to  Harrison,  In  part  paymentof 
tbe  price  to  be  paid  for  tbe  whole  tract, 
which  was  $1,788.03;  and  a  vandor'a  Uen 
was  reserved  to  secure  the  purchase  mon- 
ey. Tbe  plaintiff  alleges  that  large  pay 
ments  have  beea  made  on  this  debt;  but 
be  cannot  say  whether  or  not  all  of  It  has 
been  paid,  as  he  does  not  know  wbetber 
or  not  Bubsequent  paiehasera  from  or 
thruugb  him,  who  undertook  to  pay  oft 
the  balance,  have  dons  so ;  and  be  calls 
for  a  discovery  from  Maxwell.  A  copy  of 
the  deed  from  Maxwdl  to  Shlr^  Is  filed 
with  the  bill.  On  March  22, 1870.  the  plain- 
tiff conveyed  to  Bailey  81  acres,  a  part  uf 
this  same  tract,  for  $860,  of  wblch  $60  was 
paid  in  cash,  and  the  remaining  $300  was 
to  be  paid  on  April  1, 1880,  «^tb  interest 
to  be  paid  annually.  One  year*s  interest 
only  was  paid.  The  balance,  principal  and 
interest,  is  still  due.  No  vendor's  Ilea  was 
merved  in  the  deed.  A  copy  ot  the  deed 
Is  filed  with  the  bill.  On  AprO  17, 1876. 
Shlrey  sold  and  convea^  to  Mnsnare  an- 
othw  part  of  tbe  same  tract  tor  $3,986,  ot 
which  $1,788.82  was  payable  in  one  year, 
and  has  been  paid,  and  the  residue, 
$1,216.08,  was  payableln  equal  installm^ts 
in  one,  two,  and  three  years  after  April  lo, 
1877.  with  interest  from  the  date  of  tbe 
deed,  April  17.  1876,  for  which  Mu^rave 
executed  his  tbree  notes  to  tbe  plaintiff  for 
$415.02  each  with  interest  from  date;  Tbe 
first  two  ot  these  notea  were  assigned  Iqr 
the  plaintiff  for  valuable  eonslderatlon  to 
Arnold  and  Brannon  Jointly.  One  year's 
interest  was  paid  on  the  first  ot  these 
notes,  and  on  April  10, 1877,  the  two  sums 
of  $828.86  and  $62.12;  and  on  the  second 
of  these  notes  one  year's  interest  fans 
been  paid.  These  being  all  the  payments 
ever  made  on  these  two  notes,  Arnold  jt 
Brnnnon  sued  upon  them ;  and  Musgrave 
confessed  Judgment  on  tbsm  I6r  th*  tro* 
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balanoe  tben  due,  fGS8.4fi,  with  Interest 
from  Jannary  6,  18S0.  No  part  ot  this 
Jod^ient  has  ever  been  paid.  On  the  last 
of  tbe  tbree  notee  due  on  April  10,  1880, 
nothlDf^bnt  the  Interest  to  April  10.1877, 
faas  been  paid;  and  this  note  Is  still  beld 
1)7  tbe  plaintiff.  A  copy  ot  the  deed  to 
Musgrave  fur  tbln  part  of  tbe  tract  of  326 
acres*  about  142  acres,  Is  filed  with  tbe 
bill;  and  copies  ot  the  pnrehase-money 
Dotes  and  a  copy  of  the  confessed  Jadgr- 
cnent  are  also  fllei3.  A  vendor's  Uen  la  re- 
served. On  July  14, 1877.  Shlrey  sold  and 
conveyed  to  Chaltant  another  part  of  this 
tract,  about  1S5  acres,  which  was  all  that 
-was  left  of  his  portion  of  It.  Chalfantwas 
to  pay  the  balance  which  Shlrey  owed  to 
Maxwell  on  the  pnrchaae  ot  tbe  whole 
tract,  for  which  Maxwell  had  a  render's 
llcn  on  the  whole  tract,  bat  which,  plain* 
tilt  sapposes,  would  not  be  a  Men  on  the 
«ald  ISacres  Included  In  the  conveyance  to 
Harrison.  This  balance,  which  Chalfant 
was  to  pay  to  Maxwell,  was  $1,119.92. 
•Cbalfant  was  farther  to  pay  91,000  when 
fae  stunild  take  possession  of  the  land,  bat 
did  not  do  so.  He  took  possesirtoii  on  Oc- 
tober IS,  1877,  and  gave  his  notefor  91,000 
payable  one  day  after  date.  This  note 
ehtrey  afterwards,  on  January  19,  1878, 
assigned  to  Arnold  &  Brannon  for  a  valu- 
able consideration;  and  no  part  otlthae 
been  paid.  The  balance  of  the  purchase 
money  to  be  paid  by  Chalfant  to  Shlrey 
was  9931.62,  with  interest  from  the  date  of 
the  deed,  July  14, 1877.  This  has  been  paid 
to  the  plaintiff  In  full.  A  copy  of  the  deed 
for  the  186  acres  Is  filed  with  tbe  bill,  and 
a  vendor's  lieu  Is  reserved  therein.  This, 
as  Shlrey  claims,  bound  Chalfant  to  pay 
the  91,119.92,  which  the  plaintiff  owed  to 
Maxwell  on  tbe  purchase  ot  the  whole 
tract  ot  826  acres,  though  Chaltant  did  not 
mlga  the  deed,  bat  accepted  It  and  took 
possession  ander  It.  Before  Chalfant  pur> 
chased  this  136  acres  ot  Shlrey,  he  had  pur- 
chased on  March  22. 1877,  ot  MnsffraTe  the 
142  acres,  which  Musgrave  bad  purchased 
ot  Shlrey,  thus  becoming  the  owner  of  277 
acres  ot  tbe  826  acres  purchased  by  Shlr^ 
ot  Maxwell.  The  connideratlon  In  the 
•deed  from  Mnsgrave  to  Chaltant  for  the 
142  acres  was  8  acres  ot  land  on  Polk 
creek,  a  land-note  ot  P.  F.  Linger  for  $876 
with  Interest,  amounting  at  the  date  of 
this  deed  to  9960.38,  which  Shlrey  alleges 
bad  been  paid  to  Musgi'ave^and  a  note 
executed  by  Cbalfant  to  Mnsgrave  for 
4249.88  dated  .March  22,  ISH,  with  Interest 
from  date,  which  was  assigned  by  Mas- 
xrave  to  Wootter,  who  now  owns  It.  A 
vendor's  lien  was  reserved  In  this  deed. 
On  September  18, 1878, Chalfant,  by  a  writ- 
ten contract,  sold  both  these  parcels  ot 
land,  together  277  acres,  to  Llghtburn  at 
tbe  price  ot  96>238,  Llghtburn  agreeing  to 
pay  off  the  lien  tor  the  purchase  money 
<lue  to  Maxwell,  Arnold  ft  Brannon,  and 
the  plaintiff,  amounting  to  98,160  at  that 
time,  and  to  convey  to  Cbalfant  a  one- 
third  interest  In  the  LtKhtbum  mill  prop- 
erty at  the  price  of  9'H,088.  A  deed  was 
afterwards,  on  September  21, 1878,  made 
by  Llghtburn  to  Cbulfant  tor  the  one-thlrd 
of  the  mill  property,  and  on  the-  same  day 
Chaltant  madea  deedtoLlghthnrn  tor  the 
land.  A  copy  of  this  deed  and  a  copy  of 
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tbe  contract  of  sale  ate  filed  wltb  the  bill. 
Though  tblsdeed  was  notslgned  by  Light- 
burn,  the  plaintiff  claims  that  by  signing 
the  contract  of  sale  whereby  he  agreed  to 
pay  these  Hens,  and  by  accepting  and  hold- 
lug  the  land  under  the  deed  and  by  virtue 
of  the  vendor's  lien  on  said  land,  which 
provided  that  be  should  pay  off  these  liens 
according  to  said  contract,  Llghtburn  be- 
came the  owner  ot  said  land,  and  person- 
ally liable  to  pay  said  debts  to  Maxwell, 
to  Arnold  A  Brannon,  and  to  the  plaintiff 
to  the  extent  ot  98,160;  and  the  said  277 
acres  became  liable  In  bnlk  to  pay  tbe 
whole  ot  said  liens,  so  far  as  Llghtburn 
can  be  heard  to  say,  whatever  may  be  tbe 
equities  ot  other  parties  to  have  some  of 
these  Hens  put  upon  the  186  acree  and  oth- 
ers upon  the  142  acres.  Wootter*  who  as 
assignee  held  the  purchose^money  note 
executed  by  Chalfant  to  Muasrave,  which 
is  a  lien  on  the  142  acres,  saed  upon  It  In 
said  court,  and  on  January  6,  1K80,  ob- 
tained by  confession  a  Judgment  on  It  tor 
9206.96,  wltb  Interest  from  tbaC  date,  and 
$8.90  WBtB.  A  copy  of  this  jadgment  Is 
filed  with  the  bill.  The  plain  klfl  says  that 
before  he  sold  any  part  of  the  826  acres, 
which  he  bought  from  Maxwell  on  Jane 
22,  1874,  he  gave  a  deed  ot  trust  on  It, 
James  'T- Clark  being  the  trustee,  to  secure 
Dennis  Michel  from  any  loss  In  certain 
transactions  specified  In  the  deed,  but  not 
necessary  to  be  sta  ted  here,  and  as  no  loss 
resnlted  to  Michel,  no  liability  has  accnied 
or  can  accrue  under  said  deed  of  trust.  A 
copy  of  the  deed  of  trust  Is  filed ;  and  It  Is 
stated  that  Dennis  Michel  has  released  all 
but  9200  of  It.  This  release  Is  not  to  be 
found  In  the  record.  It  Is  claimed  that  It 
should  be  released  In  fnll.  The  estate  ot 
Christian  Michel  was  committed  to  the 
sheriff  ot  Lewis  county,  J.  Q.  Vandevor^ 
as  administrator.  The  prayer  of  this  bill 
IB  that  "the  liArbtB,  equiaes.  and  liabilities' 
of  the  parties  respectively  be  ancertalned, 
declared,  and  fixed ;  that  tbe  debts  due  to 
the  ptaintltfB,  W.  E.  Arnold,  Henry  Bran- 
non, Levi  Maxwell,  and  Jesse  Woufter,  be 
<lecrt>ed  against  the  parties  liable  tberrtor; 
that  all  the  parties  have  administered  to 
them  such  full  and  complete  rell^  as  their 
rights  do  entitle  them  to  have;  that  tbe 
Hens  on  said  land  and  the  amounts  and 
priorities  thereof  be  ascertained  and  fixed, 
and  the  same  be  enforced  against  said 
land  by  a  sale  thereof  to  sutisfyauch  Hens; 
and  that.  If  any  equity  of  the  case  shall 
require  a  sale  by  tracts  as  separately  con- 
veyed by  the  plaintiff,  still  as  r^ards  the 
said  Llghtbnm  the  proceeds  ot  the  sale  of 
tbe  whole  tract  of  277  acres  62  poles  con- 
veyed to  him  by  Chaltant  be  held  liable  to 
satisfy  said  liens  of  Maxwell,  Arnold, 
BrannoD,  and  plaintiff,  Shlrey,  without 
regard  to  any  discrimination  as  to  partic- 
ular tracts  and  the  Ileus  properly  applica- 
ble thereto  in  other  respects;"  and  the 

filalntlff  asked  aach  other  and  farther  re- 
lef  as  the  court  might  see  fit  to  grant. 
No  answers  having  been  filed  on  March 
18, 1881,  an  order  was  made  referring  the 
cause  to  a  commissioner  nt  the  court  to 
ascertain  and  report  the  amount  of  pur- 
chase money  due  and  unpaid  by  the  de> 
ft^ndant  E.  D.  Mn^ifrave  on  the  land  con- 
veyed to  htm  by  the  plalntiQ  and  the  own- 
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ert}ia«ol;  the  amount  of  pnrebase  money 
due  Levi  Maxwell  on  the  land  In  the  bUl 
mentioned,  conveyed  by  the  said  Lerl 
Maxwell  to  William  Shirey;  the  amount 
of  pnrchaee  money  due  from  ttae  defendant 
F.  M.Chalfant  on  the  land  In  the  bill  men- 
tlonec],  conveyed  by  the  plalntlfi  to  the 
■aid  Challant,  and  the  owner  thereof;  the 
porchaee  money  due  and  unpaid  by  the 
a^d  F.  M.  Chaltant  on  the  land  In  the  bill 
mentioned, conveyed  to  him  by  tbe  saldE. 
D.  MnsgraTe,  and  the  owner  thereof;  the 
title  to  and  the  llena  on  tbe  Polk  Creek 
landa  conveyed  by  the  said  Muegrave  to 
tbe  said  Chalfant  before  aald  conveyance; 
whether  there  la  any  liability  on  the  333 
acres  of  land  In  the  bill  mentioned,  con- 
veyed by  the  plaintiff  to  Jamea  T.  Clark, 
execntorof  Christian  Michel,  deceased,  lo 
trust,  by  reason  of  the  trust  la  said  deed 
of  tmat;  the  real  estate  of  E.  D.  Mus- 
grave,  on  which  the  Judgments  In  the  bill 
menxluned  are  Hens ;  tbe  Hens  of  the  par- 
ties hereto,  with  their  orders  and  priori- 
ties, together  with  any  other  matter  tie 
deems  proper,  or  any  of  the  parties  may 
require.  On  July  9, 1S81,  Mnsgrave  filed 
bts  answOT,  In  which  among  other  thln;^ 
be  says  that,  when  he  purchased  the  142 
acres,  there  was  a  vendor'a  lien  on  the  en- 
tire tract  due  from  Sblrey  to  Maxwell  tor 
a  note  of  f 1,788.92,  and  he  g&ve  as  part  of 
the  pnrebase  money  to  Shirey,  of  whom 
be  purchased,  a  note  for  the  same  amount 
Intended  to  satisfy  the  whole  of  Maxwril'a 
claim ;  tbat  this  note  was  transferred  to 
Maxwell ;  and  tbat  be  paid  oft  the  whole 
amount  of  this  91.739.98  In  full  discharge 
of  the  Hen  on  the  land  for  purchase  money 
due  from  Shirey  to  Maxwell,  which  dis- 
charged the  Hen,  and  entitled  Musgrave  to 
his  note  to  Shirey  for  the  same  amount; 
but  it  had  to  be  retransferred  by  Maxwell 
to  Hblrey;  and  that  Maxweira  vendor's 
lien  for  this  91,780.92  and  interest  cannot 
be  revived  except  for  tbe  benefit  of  Mjaa- 
grave,  who  stands  aubatltnted  to  all  the 
rights  and  equities  of  Maxwell  thereto. 
He  still  farther  claims  that  he  baa  paid  off 
in  fall  91,246.08.  the  balance  of  the  pur- 
chase money  originally  due  from  hint  to 
the  plaintiff  fortbla  142  acres  of  land ;  that 
to  do  this,  he  on  tbe  ISth  of  April.  1S77, 
transferred  to  the  plaintiff  a  draft  of  Jo- 
seph E.  Sands,  cashier  of  the  First  Nation- 
al Bank  of  Fairmont,  on  the  casbler  of  the 
First  National  Bank  of  Wheeling  for  9900, 
and  P.  F.  Llni^r'a  note  to  F.  M.  Chalfant 
due  October  16. 1877,  for  9875.  with  iDter- 
est  from  October  15. 1875,  amounting  prin- 
cipal and  interest  to  9952.38.  for  which  he 
took  receipts:  but  that  these  aa  well  as 
the  note  tor  91,739.92,  which  he  took  up, 
have  been  lost;  tbat  these  transfers  over- 
paid all  that  he  owed  on  the  purchase 
money,  and  that  the  balance  was  to  be  re- 
paid to  him  when  P.  F.  Llnger's  note 
should  be  collected ;  tbat  all  of  this  wast  utly 
expressed  in  the  receipt  which  he  took 
from  plaintiff,  and  which  he  has  lost. 
Shirey  soon  after  emigrated  west,  and  left 
bis  business  in  the  hands  of  Qeorge  W. 
Dean,  his  attorney  in  fact,  and  also  left 
this  note  of  Llnger's  for  collection,  when 
It  Bhould  fall  due.  Muagrave,  supposing 
he  had  settled  everything  with  the  plain- 
tiff, was,  about  January  5, 1880,  surprised 
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to  leam  from  Dean  that  by  order  o<  the 
plaintiff  hia  two  notes  for  thepnrctaaea 
money  of  this  land,  each  for  9416.03,  bad 
been  sold  to  Arnold  &  Brannon.  He  then 
went  to  see  Arnold  as  hla  counsel  to  ad- 
vise with  blm,  and  being  misadvised  and 
misled  by  him  he  confessed  the  Judgment 
for  9623.49  named  In  the  blU  as  the  amount 
due  on  said  notes,  when  not  a  cent  waa 
due,  and  all  tbe  purchase  mon^  and  more 
bad  been  paid.  He  claims  that,  if  be  be 
held  bound  by  a  Judgment  eunfeosed  un- 
der such  circumstances,  whatever  estate 
of  tbe  plaintiff's  there  may  be  In  this  state 
ought  first  to  be  applied  to  Its  payment ; 
and  that  Arnold  &  Brannon  ought  to  be 
compelled  to  look  to  the  eetate  of  the 

f>lalntlff  in  ttals  state  before  seeing  to  en- 
orce  it  against  him,  Muagrave.  He  also 
claims  a  lien  on  the  142  acrea  of  land, 
which  he  conveyed  to  Chaltant,  named  In 
the  bill.  He  further  states  In  this  answer 
the  origin  and  character  of  thia  lieu  ;  bnt 
it  Is  deemed  unnecessary  to  repeat  them 
here.  The  court  on  the  filing  of  this  an- 
swer referred  the  cause  to  a  commlsHioner 
to  ascertalu  and  report  touching  the  pay- 
ments which  Musgrave  claimed  to  bav» 
made,  and  the  balance,  if  any,  doe  from 
Musgrave  to  Shirey.  Commlsslooer  Simp- 
son on  the  first  order  of  reference  reported 
tbat  theru  was  due  from  Shirey  to  Max- 
weU  as  of  May  18, 1881.  91,232.(t3.  which 
wcui  the  first  Hen  on  tbo  entire  tract  of  ^ 
acrea ;  that  at  tbe  same  date  there  waa 
due  from  Musgrave  to  Arnold  ft  Brannon 
the  purchase  money  for  the  142  acres, 
9G67.6R,  secured  by  a  vendor's  lien,  which 
sum  was  926.66  lees  than  the  confessed 
Judgment  of  January  5,1880;  that  there 
waa  due  to  Shirey  on  the  last  of  said  pui^ 
chaae-monpy  notes  executed  to  Sblrey  by 
Musgrave  and  secured  by  a  vendor's  Hen 
9617^:  that  the  note  for  91,000  given  by 
Cbalfant  as  a  part  of  the  purchase  money 
for  the  136  acres,  also  secured  by  a  vendor's 
lien,  was  then  owned  by  Llghtbam.  and 
amounted  as  of  said  date.  May  IS,  ISSl,  to 
91,316.60;  that  the  difference  between  this 
note  and  the  confessed  Judgment  toShirey 
tor  the  use  of  Arnold  A  Brannon  was 
934.13;  that  this  debt  was  owned  by 
Llghtbum;  that  the  other  two  payments 
secured  by  vendor's  Hen  on  tbe  sale  of  this 
135  acres  by  Shirey  to  Cbalfant  amount  as 
of  same  date  to  92,835.60;  that  the  notes 
for  these  last  payments  had  been  asslgued 
to  Lightbnm ;  thnt  the  amount  due  from 
Bailey  to  Shirey  as  of  same  date  was 
9881.48,  tor  which  no  vendor's  lien  had 
been  retained :  and  that  there  Is  no  llabH- 
Ity  on  this  land  becanae  of  the  deed  ol 
trust  executed  by  Bhlrey  to  tlark.  trus- 
tee. This  l9  a  brief  statement  of  the  sub- 
stance of  this  report.  Musgrave  excepted 
to  It,  because  It  found  that  there  was 
9617.25  due  from  him  to  Sblrey,  whereas 
nothing  was  due  as  shown  by  the  evi- 
dence. McOary,  commiaitfoner,  made  a  re- 
port under  tbe  second  order  of  refmnce 
tbat  he  considers  Muagrave  baa  beoi  al- 
lowed In  Slmpaon'a  report  all  the  credits 
that  be  is  entitled  to.  Simpson  reported 
the  flrBt'payment  of  91,739.93  dne  from 
Maagrnve-  to  Shirey  as  paid,  but  did  not 
report  how.  Commlaaloner  McOary  con- 
siders that  it  was  paidLhy.ttae  application 

Digitized  by  VjOOglC 


■w.  V».) 


8HIBET  r.  MUSGBAVE. 


vn 


tor  that  purpose  of  the  monoy  recelred  on 
■the  Linger  note,  the  draH  of  9dU0  given  by 
iSandB,  cashier,  and  cash  as  shown  by  the 
Indorsements.  His  conclusion  Is  that 
^mpson's  report  correctly  r^resents  the 
Indebtedness  of  MasBraTe  to  Shlrey  and 
bis  assignees,  Arnold  &  Brannun.  Hus- 

5 rave  excepted  to  this  report,  becanse  the 
eposltlona  and  proofs  show  that  he  owed 
neither  Shlr^  nor  his  assignees,  Arnold  & 
Brannon,  anything  on  the  142  acres.  No 
«ctl(Hi  haTlng  been  taken  on  these  reports, 
«  special  Judge  on  July  8;  1882,  made  an- 
other order  ol  r^erence  to  Commissioner 
McOary  to  r^ort  the  liens  on  the  respect- 
Cve  properties  In  the  bill  and  proceedings 
mentioned,  the  amount  and  character  of 
«ach,  and  their  priorities.  On  Dctober  27, 
1882,  he  reported  that  he  approved  of  the 
prior  report  by  Simpson.  Masgrare  ex- 
cepted to  this  report,  for  reasons  set  oat 
In  the  «eeptlon  to  Simpson's  report,  and 
for  other  reasons,  among  them  that  no 
welgbtwas  glren  to  highly  important eri- 
^enee  Introduced  since  Simpson's  report 
was  made.  Twenty-eight  depositions 
were  taken  In  the  progress  of  this  cause; 
tint  I  deem  It  unnecessary  to  state  their 
contents.  On  July  2, 1888,  the  following 
decree  was  rradered  by  A.  B.  Flbmiho,  the 
rwolar  Jodge  otthe  second  Jndlclalctrcnlt: 
^  Thill  cause  came  on  this  day  to  be 
beard  opon  the  papws  heretofore  read, 
orders  and  decrees  heretofore  made  In  this 
cause,  and  the  cause  of  A.  F.  Wolham  & 
Bro.  T.  E.  D.  Muagraveand  others,  upon 
the  three  several  reports  made  by  commls- 
aiuners  under  such  decrees,  all  filed  with 
the  papers,  one  made  by  Commissioner  R. 
J.Simpson  and  the  remaining  two  by  Com- 
missioner W.  B.  M cGary,  upon  tbe  answer 
of  defendant,  Edgar  D.  Musgrave,  and 
seneral  replication  thereto,  exhibits  and 
depositions  tiled  with  said  reports,  and  all 
•otliers  taken  and  filed  before  and  since  the 
filing  of  said  reports,  npon  the  admission 
of  the  plaintiff  and  defendant  E.  D.  Mas- 
srave  that  the  deposition  of  P.  F.  Linger 
•hoald  read  that  he  pfdd  the  money  In  the 
■fall  of  1878  Instead  of  In  1879,  as  recorded 
in  his  depoHltlon,  and  upon  their  with- 
drawal of  all  the  exceptions  taken  to  or 
indorsed  apon  the  depositions  filed,  and 
Agreement  that  the  depositions  slionld  be 
read  as  if  not  excepted  to,  and  the  court 
beard  the  arvnments  of  connseL  On  con- 
sideration whereof  the  court  Is  of  opinion 
tbat  the  proceeds  of  the  Linger  note  as- 
signed as  collateral  on  April  lU,  1877.  by 
B.  D.  MuBgrave  to  the  plaintiff^  and  paid 
t>y  said  Linger  about  the  7th  ot  Septem- 
twr,  1878,  paid  all  of  the  balance  ot  the 
nurehase  money  due  from  the  defendant 
£.  D.  Musgrave,  except  the  sum  of  seven 
doUara  and  ^xteen  cents  as  ot  saifl  last- 
named  date,  which,  with  InrenrBt  to  this 
day,  amounts  to  the  sum  of  f9.21,  which 
•honld  be  paid  the  defendants  Wm.  £. 
Arnold  and  Henry  Brannon  on  the  por- 
tlcm  thereof  assigned  by  the  plaintlD  to 
them.  It  Is  therefore  adjudged,  ordered, 
and  decreed  tbat  Edgar  D.  Musgrave  pay 
to  said  William  E.  Arnold  and  Henry 
Brannon  the  sum  of  nine  dQllars  and 
twenty-one  cents,  with  Interest  thereon 
from  this  the  2d  day  of  July,  1888.  until 
paid.  The  court  bdng  of  opinion  that  be- 


fore a  decree  can  be  entered  ascertaining 
the  liens  and  their  priorities  on  the  several 
parcels  of  land  In  the  bill  and  proceedings 
described,  B.  F.  Llghtbnm,  who  seems  to 
be  the  holder  br  assignmtmt  of  a  portion 
of  the  liens  r^orted  by  comrawstonert 
should  be  made  a  party,  no  further  decree 
touching  the  rights  of  the  parties  is  made, 
and  all  questions  not  herein  adjudicated 
are  reserved  for  latnre  determination,  ex- 
cept as  to  costs ;  and  the  court  especially 
reserves  all  qnestious  touching  the  rights 
of  said  William  E.  Arnold  cud  Henry  Bran- 
non as  to  any  rights  tbegr  may  have  to  eo> 
force  tbehalance  olthelr  Judgment  against 
said  Edgar  O.  Musgrave  and  touching 
their  rights  to  recover  against  their  a»> 
signer,  the  plaintiff.  It  is  further  ad- 
judged, ordered,  and  decreed  that  the 
plaintiff  and  defendant  Edgar  D.  Musgrave 
each  pay  their  own  costs  to  Ukd  Including 
the  costs  Inenrred  at  the  prennt  term.^ 
From  this  decree  Arnold  ft  Brannon  and 
William  Shirey  have  obtained  an  appeal 
from  a  Jadge  of  this  court. 

W.  E.  Anokl,  for  appdlants.  J.B.  &>jn- 
mwvlOo,  for  appritoee. 

Orebn,  J.,  (after  atu^ng  the  facta  ju 
above.)  Counsel  have  ai^ed  this  case 
only  on  its  merits,  no  qaeatlon  as  to  our 
Jurisdlctton  having  bem  raised.  But  It  is 
our  duty,  unless  the  record  shows  affirm- 
atively that  we  have  Jurisdiction,  to  d^ 
dine  to  consider  the  same,  whether  the 
parties  desire  or  do  not  desire  as  to  con- 
sider the  case  on  its  merits.  If  we  should 
consider  it,  the  parties  might  be  bound  by 
our  decision,  (Henry  v.  Davis,  18  W.  Va. 
231.pt.  6  ot  syllabus;  Newman  v.  MuUo- 
han.  10  W.  Va.  488;)  but  this  woald  result 
from  the  conclusive  presumption  that  the 
court,  tMfore  taking  Jurlsdictlott  of  a  case. 
Is  satisfied  that  the  case  is  one  In  which 
the  court  has  Jurisdiction;  and  the  court 
having  BO  decided,  in  effect,  this  decision, 
Uke  any  other  decision  of  this  court,  Is 
final  and  conclusive.  The  most  formal 
consent  ot  parties  can  give  us  no  right  to 
assume  Jurisdiction  not  conferred  on  us 
by  law.  Unless  under  the  law  we  have 
Jnrisdlctlon  in  this  case,  to  assume  it 
would  be  roost  mischievous  as  well  as 
wrongful;  tor,  if  we  have  no  jurisdiction, 
and  yet  assume  It,  we  shall  be  bound  to 
assume  Jurisdictiott  In  all  Ilka  cases,  even 
against  the  protest  of  the  appellee.  Thus 
the  parties  to  this  cause  would  be  In  effect 
making  a  law  binding  on  all  suitors  In 
the  state;  and,  as  other  parties  toother 
suits  might  change  or  enlarge  our  appel- 
late Jurisdiction  at  their  pleasure,  the  re- 
sult would  be  to  entirely  unsettle  the  law 
as  to  what  Is  an  appealable  decree.  This 
woald  be  exceedingly  mischievous.  Stat- 
ute taw,  as  Interpreted  by  this  court,  pro- 
vides that  no  appeal  can  be  taken  after  the 
expiration  of  two  years  from  the  date  of 
the  rendition  of  the  decree,  where  the 
same  has  been  rendered  since  March  27. 
1882;  nor  can  such  a  decree  be  reviewed  by 
this  court,  though  an  appeal  should  be 
taken  from  a  subseqaent  decree  based  on 
It.  If  on  the  other  hand  an  appeal  be 
taken  from  a  decree  which  Is  not  appeala- 
ble, such  appeal  mast  be  dismissed  by  this 
court  as  Improvldently  granted.  It  it 
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ttaerorore  very  Inoportant  that  tbe  legal 
proreealoD  shonld  understand  wha  t  decrees 
are  appealable.  II  we  should  assame  de- 
crees to  be  appealable  wltboat  due  con- 
■Ideratlon,  or  beeanse  the  parties  to  the 
salt  might  acquiesce  lu  our  so  doing,  the 
law  would  soon  become  so  unsettled  that 
no  lawyer  could  advise  a  client  whettaw 
any  decree  which  he  might  complain  of 
was  appealable  oruot, though  it  might  be 
inoet  Important  tn  his  client  to  receive 
such  advice.  Prior  to  the  Code  of  Virginia 
of  1849  there  was  oltm  much  difficulty  In 
determining  whether  a  decree  was  or  was 
not  appealable,  as  at  that  time  only  final 
decrees  were  appealable.  There  was  great 
difficulty  in  settling  upon  any  rule  of  easy 
application,  whereby  it  could  be  deter- 
mined, in  the  almost  infinite  variety  of 
decrees,  whether  a  particular  decree  waa 
or  was  not  a  final  denree.  The  difficulty 
ia  well  Ulustrated  by  the  discordant  views 
of  thejadgne  in  Cocke  v.  Ollpln.l  Rob.  (Va.) 
20.  And  tbe  great  dIRtculty  of  tbe  sabject 
and  the  dlverolty  of  opinion  thereon  can  be 
learned  by  examining  the  19  Virginia 
causes  referred  to  in  Manton  v.  Fahy,  11 
W.  Va.  4»3.  In  the  Code  of  1848  it  was 
provided  that '*a  person  who  is  a  party 
to  any  ease  In  chancery  wherein  there  Is  a 
decree  ororder  dissolving  an  injunction  or 
requiring  money  to  be  paid,  or  the  pueaes- 
aion  or  title  of  property  to  be  changed,  or 
adjudicating  the  principles  of  the  canse, 
may  present  a  petition  tor  an  appeal  from 
the  decree  or  order, "  with  certain  specified 
exceptions.  See  also  Code  Va.  1860,  c.  182, 
S  2,  p.  745.  The  provisions  for  allowing 
appeals  to  decrees  adjudicating  the  prin- 
ciples of  the  cause  first  appear  lu  the  Code 
of  1849.  The  principal  object  of  this  pro- 
vision was,  it  seems  to  me,  to  malte  It  less 
difflcalt  to  determine  whether  a  particular 
decree  was  or  was  not  appealable,  the 
law  prior  to  that  showing  that,  when  the 
right  ti>  appeal  from  a  decree  existed  only 
because  the  decree  waa  a  final  decree,  it 
waa  very  often  difficult  to  determine 
wbether  or  no  the  particular  decree  was 
final.  It  waa  auppoMed  that  it  woald  be 
less  difficult  to  determine  when  a  decree 
"adjudicated  the  principles  of  the  cause" 
than  it  was  to  determine  when  the  decree 
was  final.  The  now  phraseology  might 
Incidentally  enlarge  the  jDrladlctlon  of  the 
supreme  court  somewhat,  but  that  was 
not  the  object  of  the  l^alatare.  The  ob- 
ject was  to  remove,  aa  far  aa  it  waa  possi- 
ble to  do  eo,  the  difficulty  of  determining 
what  were  appealable  decreea;  and,  it 
aeema  to  me,  tiiey  accompliahed  their  ob- 
ject, though,  I  preanme,  they  did  not  re- 
move all  difficulty  from  the  subject.  It 
may  yet  be  a  question  whether  a  particu- 
lar decreedoea  nordoesnot  settle  the  prin- 
ciples of  the  cause.  Thus  under  this  pro- 
vision of  tbe  Code  of  1849,  which  Is  the 
same  as  that  above  quoted  from  the  Code 
of  1860,  in  tbe  ease  of  Batlroad  Co.  r. 
Wheeling,  13  Grat.  40,  pt.  2  of  syllabus, 
and  pages  57-60,  tbe  court  reached  tbe 
conclusion  that  "an  order  overruling  a 
motion  to  dissolve  an  Injunction  maybe 
appealed  from,  if  tbe  principles  of  the 
cause  are  thereby  adjudicated;  and  thta, 
though  euch  order  is  made  in  vacation. " 
It  Is  evident  from  the  opinion  that  wheth- 


er or  not  an  order  overmUng  a  motion  to 
dissolve  an  injunction  would  be  an  ap- 
pealable order  would  depend  upon  what 
might  be  tbe  character  of  tbe  parOcalar 
case;  and  of  course  in  some  eases  tbere 
would  be  a  dllferatee  of  o{dolon  aa  to 
whether  such,  order  did  or  did  not  ad- 
judicate tbe  prlndples  of  the  cause.  This 
provision  of,  the  Code  ut  1849  baa  ever  since 
been  a  partof  the  statute  law  both  of  Vir- 
ginia and  of  West  Virginia,  ^^ir  law 
touching  this  subject  is  to  be  fonnd  fa 
Wartb,  Amend.  Code  W.  Va.  p.  745,  e.  13K, 
S  1<  par.  7,  as  follows:  "In  any  case  Id 
chancery,  wher^n  there  Is  a  decree  or  or- 
der dissolving  or  refusing  to  dissolve  aa 
injunction  or  requiring  money  to  be  paid 
or  real  estate  to  be  sold  or  tbe  poHseseloa 
or  title  of  property  to  be  changed  or  ad- 
judicating the  principles  of  a  cause,**  a 
party  to  it  may  obtain  an  appeal.  It 
will  be  observed  tha  t  every  decree  refusing 
to  dissolve  an  injunction  Is  under  this  pro- 
vision appealable.  Tbla  provision  was  In- 
serted in  our  law,  doubtless,  because  the 
decialon  in  Grattan  above  cited  rendered 
such  an  order  in  some  cases  appealable, 
and  In  other  cases  not,  and  because  tbe 
legislature  considered  It  to  be  derirable 
that  there  should  be  as  little  ancertaln^ 
as  possible  on  this  question.  So  far  as 
decrees  dissolving  or  refusing  to  diesolve 
Injunctions  are  concerned  all  doubt  ia  re- 
moved by  our  statute,  as  It  does  not  leave 
tills  to  be  determined  by  considering 
whether  such  o  decree  in  a  particular  case 
settles  the  principles  of  the  cause. 

Let  OB  now  consider  what  interpreta- 
tion we  should  give  to  the  worcte  in  our 
statute  quoted  above, — "a  decree  adjudi- 
cating theprlDClples  of  a  cause. "  To  inter- 
pret this  pbraae  correctly.  It  Is  Important 
that  we  ahould  have  a  correct  view  of  tbe 

golicy  with  reference  to  appeals  whicb 
ad  always  prevailed  in  Virginia  up  to 
tJie  time  when  these  words  were  intro- 
duced into  the  statute  law  of  that  state. 
The  policy  of  Vinrinla  was  thus  stated  by 
Judge  Bat.dwin  in  Cocke  v.  Gilpin,  1  Rob. 
(Va.)  &4:  "The  result  of  our  legislative 
policy  on  this  subject  has  be«i  tbat  as  a 
general  rulettaejnrfsdlctlon  of  the  supreme 
appellate  tribunal  does  not  begin,  until 
that  of  the  Inferior  court  has  t^mtnated; 
then  an  appeal  properly  allowed  brings 
into  discussion  before  tbe  appellate  court 
all  tbe  previous  proceedings  in  tbe  cause; 
and  that  pending  an  appeal  the  farther 
cognizance  and  proceedlnga  of  the  court 
below  are  auapended  in  relation  to  any 
question  Involved  In  the  cause,  so  far  as 
its  merits  are  concerned.  In  these  reepects 
we  have  departed  from  tbe  rulea  of  EaugAlsh 
chancery.  There  the  dectelons  of  the  chan- 
cellor, which  settle  principles  or  give  rdM 
to  any  extent,  may  be  brought  at  once  b^ 
fore  the  house  of  lords,  if  the  decree  or  or. 
der  baa  been  enrolled;  then  tbe  discussion 
in  tbe  appellate  forum  Is  confined  tothede- 
cree  or  order  appealed  from,  and  cannot 
be  extended  to  any  previous  proceeding, 
however  much  the  Justice  of  tbe  case  may 
require  it,  without  aformal  extension  of  tbe 
appeal,  (2  Smith,  Cb.  Pr.  41;  Bouchter  v. 
Dillon.  5  Bligfa,  N.  S.,  714;)  and  then  the 
appeal  does  not  suspend  proceedings  upon 
tbe  decree  without  a  special  ordw,  wbieb 
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la  rarely  grrsnted,  (2  Smith,  Ch.  Pr.  68, 09; 
wniitoT.  Wlllaii.ie  Ves.S]6;  Walbum  t. 
InsUby.l  Mylne  ft  K.  61, 6  Cond.  Eng.  Ch. 
^8.)  **  This  difference  between  the  BogiUih 
law  and  oar  law,  and  the  reaeons  upon 
which  It  is  baaed,  are  fnlly  explained  In 
Manion  t.  Fahy,  11  W.  Va.  490.  Was  this 
iBtrodactlon  Into  the  Vtrsli>ia>  of 
of  this  provUrton,  which  la  still  the  law  of 
"Vli^Binla  and  of  thia  state,  designed  to 
ebange  the  policy  which  we  bad  alwaj^ 
panned,  and  to  adopt  the  English  policy 
as  Ktven  above?  It  seems  to  me  most  ob- 
Tions  that  sacb  was  not  the  object  of  this 
chan^  in  onr  law.  Its  main  object  was 
to  render  more  certain  what  were  appeal- 
able decrees,  not  to  extend  them  Indefinite' 
]y.  If  wbeaerer  any  i»taclpie  hiTolTed  In 
a  canse  waa  determined  the  decree  deter- 
mining it  was  appealable,  as  ia  the  case  in 
the^Kltsh  practice,  the  effect  in  this  state 
wonld  be  to  greatly  increase  the  cost  of 
litigation  and  to  areatly  prolong  contro- 
Torsies  and  to  Impose  upon  this  court  a 
sort  of  snpervislon  of  all  the  circuit  conrts 
during. the  progresa  of  all  chancery  snlts, 
wUcb  wcnud  qnlekly  so  oTerbnrden  it 
with  bnsIneaB  that  It  eould  not  dlseharge 
tte  dnties.  But  I  am  entirely  satisfied 
that  thte  was  not  the  object  uf  the  change 
in  the  law  made  in  tbe  Code  of  1848.  If 
such  had  been  the  purpose  of  the  leglsla- 
tnre,  the  language  used  would  have  been 
tor  different.  Instead  ot  tbe  words,  "a 
party  to  any  eatne  In  chancery,  whenever 
there  la  a  decree  or  order  adjudicating  the 
principles  of  the  cause,  may  appeal, "  aome- 
tiilng  like  tbe  following  wonld  have  been 
Dsed :  An  appeal  will  lie  from  any  Inter- 
locutory order  In  a  chancery  cause  adjudi- 
cating any  principle  involved  in  It.  The 
meaning  of  the  words  "adjudicating  the 
mlnelples  ot  the  came**  Isi  adjudicating  all 
the  principles  of  the  cause.  When  the 
words  are  so  Interpreted,  the  long  estab- 
lished policy  of  the  state  Is  left  nndis- 
tvrbed;  and  appeals  still  lie  gmerally  only 
after  all  controversies  have  been  decided  In 
the  Inferior  court.  Tbe  change  made  in 
oar  law  was  not  intended  to  overthrow 
our  established  policy,  but.  If  possible,  to 
make  mora  clear  wbat  deoreca  are  appeal- 
able, still  leaving,  ext^t  In  a  few  apedfled 
caaes,  the  Jurisdiction  with  tbe  Interior 
court,  till  It  had  dispoaed  of  all  the  princi- 
ples involved  in  the  canse.  This  has  been 
onr  constmctluQ  of  onr  la  w.  In  Camden 
T.  Haymond.d  W.  Va.  680,  this  court  de- 
cided to  be  not  appealable  a  personal  de- 
cree of  the  clrcait  court  of  Harrison  coan- 
tj  against  the  defendants,  which  declared 
tihat  a  debt  of  910,807.52  not  payable  tUl  a 
fotnre  time  was  owing  from  tbe  defend- 
ants, and  was  a  Hen  on  a  certain  tract  of 
land  of  one  of  the  defendants,  and  which 
rcaorved  a  right  to  the  plaintiff  to  make 
application  for,  as  this  court  Interprets 
the  decree,  a  personal  decree  for  this  $10,- 
807.62,  when  It  should  become  due,  against 
the  defendants,  because  this  decree  on  Its 
face  showed  that  the  court  had  not  done 
all  it  Intended  to  do  In  the  cause;  and,  as 
the  future  action  was  to  be  taken  not  sim- 
ply to  carry  into  execution  the  lien  which 
the  conrt  had  decided  existed,  but  to  give 
tbe  parties  sacb  personal  decree,  which 
wonld  of  conrae  have  been  resisted.  It  thus 


appeared  on  the  face  of  the  decree  that  all 
matters  In  controversy  were  not  by  It 
finally  disposed  ot,  and  therefore,  as  It  did 
not  settle  all  the  principles  of  the  canse,  It 
eould  not  be  appealed  from.  In  the  case- 
ot  i.^dley  V.  Kline.  21  W.  Va.  21.  thia 
court  decided  that  when  an  account  had 
been  settled  before  a  commissioner,  and 
various  exceptloiw  had  been  filed  to  the 
report,  and  the  court  by  its  decree  had 
sustained  some  of  these  exceptlona  and 
overruled  others,  such  decree  Is  not  an  ap> 
pealable  decree,  tbougta  it  might  have  set- 
tled the  rights  of  some  of  tbe  parties  or 
gaaal  parties  to  the  cause.  In  Hill  v.  Als, 
27  W.  Va.  216,  this  court  decided  that 
"  when  the  record  In  a  canse  shows  that 
tbe  pleadlnffs  preamt  two  or  more  etmtro- 
vermes  between  tbe  plaintiff  and  dItlttreDt 
defendants,  only  one  of  which  was  pasaeik 
upon  by  the  circuit  court,  and  the  other 
was  left  undecided,  this  court  will  dismlsa 
the  appeal  as  Improvldeutly  awarded. 
In  tbat  case  tbla  court  expressly  held: 
**The  provition  ot  tbe  statute  authorising 
appeals  to  this  court  In  chancery  caosea, 
nhen  tbeie  ta  a  decree 'adjudicating  the 
principles  ot  tbe  cause/  aatborises  ancb 
appeal  only  when  the  decree  appealed 
from  adjudicates  all  the  controversies  txv 
tween  the  parties  raised  by  the  pleadings 
or  otherwise." 

When  this  law  as  thus  expounded  Is  ap- 
plied to  the  case  before  us.  It  is  periectly 
obvions  that  the  decree  of  July  2, 1888,  ap- 
pealed from.  Is  not  an  appealable  decree. 
The  bill,  as  appears  from  the  statement  of 
its  contents  which  I  have  made,  has  three 
principal  objects  In  view,  besides  a  number 
of  others  nut  deemed  so  Important  by  the 
plalnCltt.  These  three  objects  were  tbe  en- 
forcement of  a  vendor'a  lien  on  a  tract  ot 
land  ot  14S  acrea  aold  to  Masgra  ve,  the  en- 
forcement ot  another  vendor's  lien  on  18& 
acres  sold  to  Chalfant,  and  the  asbertaln- 
ment  of  the  amount  of  a  vendor's  lien  due 
to  Maxwell  from  the  plaintiff,  who  had 
bought  both  of  these  tracts  of  MaxweU. 
By  two  commissioners*  reports  it  waa 
stated  that  a  vendor's  lien  on  both  theae 
tracts,  which  waa  tbe  first  lien  on  them» 
amounted  on  May  18,1881,  to  91,282.6S» 
though  d^mdant  Husgrave  In  bis  anawer 
Inslste  that  nothing  waa  due  to  Maxwdl; 
and  the  reports,  while  not  denying  that 
something  might  bo  due,  seem  to  imply 
that  it  would  probably  prove  to  be  but 
little.  These  commissioners' reports  stated 
that  there  was  due  from  Masgrave  on  tbe 
142  acres  as  of  the  18th  of  May,  1881, 
•1.211JI7,  of  which  9624.08  was  due  to  Ar- 
nold  ft  Branuon  and  9617.27  to  8hlrey» 
which  sums  were  a  lien  on  the  142  acres 
subject  to  the  prior  lien  of  91 .232.63 ;  and 
finally  the  reports  stated  that  there  was 
due  from  Chalfant,  for  which  there  was  a 
vendor's  Hen  on  tbe  135  acres  subject  also 
to  Maxwell's  prior  llm  as  of  the  same 
date,  92,335.60,  This  last  Is  reported  by 
tbe  commissioners  as  belonging  now  to 
P.  F.  Llghtbum  as  the  assignee  and  sub- 
assignee  of  Shlrey.  He,  It  is  presnmtKlr 
had  these  Hens  asslgued  to  him  after  the 
institution  of  the  suit,  as  he  Is  not  men- 
tloned.in  tbe  bill  or  made  a  party  to  the 
cause.  The  decree  appealed  from  ascer- 
tains that  the  balance  of  the  pnrehasa 


Digitized  by 


Google 


920 


SOUTHEASTEBH  BBPOBTEB,  Yoi^  11. 


(W.Ti. 


money  dne  from  Mosgrave  for  the  142 
acres  la  $9.21  Instead  of  $1,211.87  as  the 
cnmmlssloneni  reported,  and  that  It  was 
due  to  Arnold  &  Brannon ;  and  a  personal 
decree  against  Mosgrave  for  that  snm 
with  Interest  from  Jnly  2, 1888,  la  rendered 
In  tbrir  favor,  the  plalntltf  and  MnagraTe 
lielng  each  reqalred  to  pay  his  own  coats. 
Thia  iB  the  whole  of  the  decree,  the  coort 
ha  ring  declined  to  act  npon  said  commls- 
elnners'  reports  tlU  B.  F.  Llghtbum  was 
made  a  party,  or  **to  make  any  farther 
decree  tonchlng  the  rights  of  the  partleK ; " 
nnd  all  qnestlons  bat  this  one  adjndl- 
onted  "are  reserved  for  fntare  determina- 
tion, and  the  court  especially  reserves  all 
qnestlons  tonchlng  the  rights  of  Arnold  A 
Brannon  as  to  any  right  they  may  have 
to  enforce  the  balance  of  this  Jadgment 
against  Mnsgrave  emd  to  reeo  ver  against 
their  assignor,  the  plaintiff.  **  It  la  only 
necessary  to  nnderstand  the  objects  of  this 
«utt,  and  the  matters  which  it  railed  npon 
the  court  to  determine,  to  see  that  among 
the  qnestlons  reserved  by  the  conrt  In  this 
final  decree  for  Its  fntnre  determination 
are  some  of  the  most  Important  principles 
In  tbe  canse,  and  of  course  thla  decree  of 
July  2, 1888,  Is  not  appealable,  and  this 
appeal  mast  be  dlamlssed  as  Improvldent- 
ly  awarded ;  and  the  appoUants  must  pay 
to  the  appellees  thdr  costs  In  this  court 
expended. 

BOBINSON  V.  JA.HBS  et  A/.I 

(9upr«m«  Court  ^  "^^^^^^  Vtrginku 

Wrnms— Tbasuotiokb  with  DaosuMrfs. 
A  i^sinttft  In  atiMianoer;  cause,  as  tola  heir 
of  A.,  elAms  of  the  defendant,  the  grantee  of  B., 
•  lot  ondor  a  written  agreement  between  B.  and 
C,  entered  Intoat  the  same  time  that  C.  oonvayed 
the  lot  to  B.  Beld,  (1)  Alter  the  deatb.  of  the 
parties  to  this  agreement  the  plainUfl  Is  Incompe' 
tent  as  a  witness  to  proTe  that  said  agreement 
has  been  lost,  and  thai,  when  It  was  enterea  Into, 
B.  read  It  toC.  is  the  presence  of  the  plaintiff,  and 
ha  thus  obtained  a  Knowledge  of  Its  oontents, 
and  that  hj  It  B.  agreed  to  convey  Oie  lot  to  A. 
(S)  Eto  is  aiao  incompetent,  under  these  oircam- 
atanoes,  to  testify  that  B.  frequently  admitted  to 
him,  that  he  (B.)  held  this  lot  In  trust  for  A. 
iSuUabvs  by  the  CauH.) 

Appeal  from  circuit  court.  Ohio  connty. 

ThiB  was  a  chancery  eult  broujfht  by 
Janiea  H.  Robinson  In  the  circuit  court  of 
Oblo  county  on  May  15,  1882,  aisainat  An- 
nie M.  James  and  J.  S.  James,  her  hus- 
band, and  George RobioBon,  receiver.  Tbe 
bill  was  filed  at  June  rules.  1882.  It  sets 
out  that  tbe  plaintiff  ta  the  father  and  sole 
heir  of  James  A.  Robinson,  who  died  In- 
testate on  the  2d  day  of  December,  1879, 
w'ith<»ut  having  been  married;  that  the 
plaintiff's  father,  William  Robinson,  dif^d 
Intestate  on  the  27th  day  of  September, 
1S52,  leaving  no  widow,  bat  five  children 
living,  one  daughter.  Sarah  Ann  Cllne, 
who  is  now  a  wldow.ond  foureons.  John, 
George,  William  Tate,  and  the  plaintiff, 
James  H.  Robinson;  that  George  Bobln- 
son,  one  of  the  defendants,  la  now,  under 

>Thia  case,  filed  Tfovomber  KS,  1886,  Is  now 
published  by  request,  with  others,  in  oraer  that 
the  Southeastern  Reporter  may  cover  all  cases  in 
the  West  Virginia  Reports  from  irolame  89,  p.  1. 


an  order  of  tbe  drcnlt  conrt  trf  Ohio  coun- 
ty In  a  case,  (not  named,)  tbe  special  re- 
ceiver of  the  rents  of  two  honsea.  one  of 
them  being  the  honseclaimed  by  the  plahi- 
tltflntfals  bUl;  that  all  of  tbe  cUldrcaof 
William  Boblnaon,  deccassd,  mn  sow 
dead  exceptSarahAnnQiiieandtbeirialn- 
tiff;  that WllUam  Robinson  In  his  Ufe-tliM 
owned  anndry  booses  and  vacant  lots  Id 
WheeUng.  worth  abont  $25,000;  that  on 
Jaly1,18M,  heagreed.lD  writing,  to  trans* 
fer  all  of  said  real  estate— and  be  owned  no 
personal  estate  of  tuty  amunnt— tobis  son 
Wnilam  Tate  Bohtnsoa;  that  In  tbe  aaioe 
writing  he  further  agresd  to  enet  three 
brick  bnildlngs,  adjoining  each  otiMr,  on 
three  lots  named  In  the  agreement,  bdng 
part  of  tbe  land  which  was  to  be  trans- 
ferred to  his  eon  William  Tate  Boblnaon, 
and  tor  which,  by  this  agreement,  he  was 
to  make  to  aald  son  an  absolnte  deed,  bat 
with  the  express  nndwstatndlBg'  sst  out  la 
said  agreement,  that  as  soon  as  these 
honses  were  built,  William  Tate  Boblnaon 
was  to  convey  one  of  them  with  ttelot 
on  which  It  was  bollt  to  bla  sister,  and 
another  of  them  with  lot  on  which  It  was 
ballt  to  his  nephew,  James  A.  Boblnson. 
son  of  the  plaintiff,  and  grandson  of  Will- 
iam Boblnson ;  that  the  lot  which  It  was 
agreed  should  be  conveyed  to  the  plain- 
tUPs  son  was  that  on  whldi  now  studs 
the  house  numbered  lOSl  on  the  west  side 
ol  ChapUne  street;  that  tbe  lot  which  It 
was  agreed  shonld  be  conveyed  to  the 
daughter  of  WllUam  Robinson  was  that 
on  which  now  stands  the  honaa  on  Chap- 
line  street  numbered  1029;  that,  In  accord- 
ance with  lAla  written  agreement,  William 
Boblnaon  at  once  executed  a  deed  to  his 
son  conveying  all  of  his  real  estats  partle- 
ulariy  described  In  tbe  deed,  whSeh  was 
duly  recorded  on  the  S9tb  day  of  Jnly, 
1861,  and  a  certified  copy  of  It  filed  with 
the  bill.  This  deed  Is  dated  July  1. 1S49. 
and  on  Ite  face  purports  to  be  made  f<n> 
916,000.  as  follows:  91.000  in  caah,  tbe  re- 
ceipt of  which  Is  acknowledged ;  91,000  to 
be  paid  on  September  1, 1R40;  91.000  on 
October  1.  1848;  92,000  on  November  1, 
1849  ;  95.000  on  Jannary  1.  ItfiO;  and 
95,000  on  January  1,  1861.  For  tbe  last 
two  payments  the  deed  red  lea:  Two 
n^^tlable  notes  were  given  by  Tmiiam 
Tate  Boblnson  to  William  RoUnaoB,  pay- 
able at  thelfercbaQts'&Meehanles'Baafc. 
It  was  stipulated  In  this  deed  that  tte 
grantee  agreed  to  let  George  Boblnson  re> 
main  in  quiet  possesion  of  tbe  lot  and 
house  In  which  he  then  resided,  until  the 
let  day  of  April, 1860,  which  wasmoretfaas 
10  years.  It  was  a  deed  of  gotwal  war- 
ranty, and  this  was  all  that  appeared  on 
Its  face.  The  bill  further  alleges  that  said 
Wniiam  Boblnson  In  tarth^  execotkw  ol 
said  written  agreement  did  build  tbs  said 
ttareebrick  booses,  flnlshlngthem  In  March. 
1^3;  that  said  agreement  waa  datsd  the 
day  of  1848,  and  was  ex- 


ecuted In  the  store  ol  the  plaintiff,  Ji 
H.  Boblnson,  and  was  In  his  _ 
buthas  since  been  lost  ordeetroyed;  that, 
thongh  the  date  of  this  agreement  left 
blank  In  the  bill.  It  was  made  on  Jn|y  1, 
1849,  which  la  the  date  of  the  deed :  that 
alter  the  completion  of  these  taooaes  the 
grantee  In  the  deed  dtf  Ivetsd  to  bla  liater. 
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fiarah  Ann,  tiiepoasemton  of  her  bonse; 
that  ilie  lived  in  It,  occapled  It,  and  ranted 
It  oot,  and  collected  the  rents  of  It,  bnt 
that  be  did  not  make  to  her  a  deed  for  It, 
aa  be  had  agreed  to  do ;  that  hla  nephew, 
the  80D  of  the  plalntitf,  being  a  minor,  the 
plaintiff,  by  the  direction  ol  WlUlam  Tate 
Robinson,  rented  the  hones  which,  under 
thli  written  asmment,  had  been  bollt  for 
bin),  and  collected  the  rmti  nntll  the  Slat 
day  of  July,  1884,  some  12  years;  that  at 
that  Ume  Wllllani  Tate  Robinson  executed 
to  hla  only  daaghter,  Anna  M.  Temple, 
then  a  married  woman,  aha  baring  mar^ 
ried  a  second  time,  a  deed  lor  all  bis  real 
estate,  wblch  had  been  so  given  to  him  by 
hla  father,  Indndlng  the  two  honaea  and 
lots,  which  be  hMd  simply  an  a  trnstee  tor 
bts  nephew,  the  plalntllfe  son,  and  for  hla 
efster,  Sarah  Ann  Cllne;  that  Anna  M. 
Temple,  the  grantee  In  thia  deed,  has  since 
married  J.  S.  James,  her  second  hnaband 
harin^dled;  that  np  to  the  time  of  hla 
niaklne  this  deed  to  hla  only  child,  Will- 
iam Tate  Robinson  never  pretended  to 
hold  these  two  hoasea  and  lots  except  aa 
tmstee  for  said  parties;  that,  In  an  an- 
swer In  a  chancery  suit  bronght  against 
iilm  by  said  John  Robinson,  bis  brother 
lie  expressly  so  stated,  and  further  de* 
dared  that  his  agreement  with  his  father 
was  as  above  stated ;  that  William  Tate 
Robinson  baa  since  died  Intestate;  and 
that  Anna  M.  Temple,  his  daughter,  la  hla 
HOle  hdr.  The  deed  to  her,  the  bill  alleges, 
^Tas  volnntary,  and  therefore  void  aa  to 
the  plaintiff,  the  sole  heir  of  his  deceased 
Mon.JameaA.  Roblnsun.  Anatteeted  copy 
4>r  this  deed  la  filed  with  the  bill.  It  ta 
<lated  July31,1864;  atatesthat  thegrantee 
Is  of  Palaakl  coanty,  Ark.;  that  the  con- 
tfideratlon  la  •90,000  In  band  paid ;  and 
contains  no  warranty  of  tlUe.  It  was  ac- 
knowledged In  the  cleric's  office  of  Ohio 
«ounty  on  September  28, 1864,  and  admit- 
ted to  record.   Qeorge  Hoblnson,  receiver, 
■demnrred  to  the  bill,  and  the  court  ans- 
talned  his  demurrer,  and  dlsmlstted  the  bill 
«s  to  him,  on  January  10, 1888.   Anna  M. 
james  and  John  B.James  answered  the 
bill  promptly.  Their  answer  wasezcepted 
to,  because  It  failed  to  answer  or  take  no- 
tice  of  materlalallegatlonslnthe  bill.  The 
court  sustained  some  of  the  exceptions  to 
this  answer,  and  the  said  defendants  were 
required  to  make  further  and  pmper  an- 
swer to  the  bill.   They  then  filed  an 
amended  answer,  which  responded  to  all 
the  allegations  of  the  bill.  In  this  answer 
Lhese  defendants  admit  the  death  of  Will- 
iam Robinson,  Intestate,  at  abontthe  time 
mentioned  In  the  bill,  leaving  the  heirs 
named  In  the  bill.  They  also  admit  the 
leatliM  of  all  parties  named  lu  the  bill  as 
la-ving  died,  adding  that  William  Tate 
[loblnson  died  intestate  on  September  15, 
;865.  at  Uttle  Rock,  Ark.  Ttaey  further 
idmtt  that  prior  to  the  deed  to  William 
fate  Robinson  his  father  owned  the  real 
«tate  named  In  the  bill,  bnt  deny  that  it 
\'aB  worth  $25,000  or  nearlhat  sum.  Tbey 
ulmit  that  Anna  M.  James  lathe  only 
hlld  and  heir  of  W.  T.  Robinson.   All  the 
•ther  allegations  In  the  bill  tbey  deny,  ex- 
ept  what  appears  from  the  exhibits  filed 
ritb  the  bill,  and  what  is  said  la  the  bill 
boat  the  record  In  the  case  of  J.  Bobla- 


sou  V.  W.  T,  Robinson,  which  ther  mbj 
they  cannot  answer.  They  say  tbatWlU- 
lam  Robinson  did  not  finlah  the  houses 
named  In  the  bill,  as  therein  allied,  but, 
on  the  contrary,  at  bis  death  only  the 
fonndatlon— the  stone- work~w as  done; 
and  that  after  his  death  his  grantee,  W.  T. 
Robinson,  built  them  at  a  cost  of  nearly 
$4,000.  They  also  allc^  that,  a  few  days 
after  the  death  of  W.  T.  Robinson*  on  No- 
vember  16,  1866,  the  plaintiff,  James  H. 
Robinson,  brought  a  suit  against  the  es- 
tate of  W.  T.  Robinson  and  against  hla 
dnnghter,  Anna  M.  Temple,  for  over  9S3,- 
000.  and  attached  all  the  real  estate  con- 
veyed to  her  by  the  deed  of  July  31,1864, 
as  property  of  W.  T.  Robinson  ftt  his 
death,  inclodlng  the  two  houses  and  lots 
now  alleged  to  be  the  property  of  the 
plaintWH  son  and  of  his  niece,  which  the 
plaintiff  now  all^cea  W.  T.  Robinson  held 
simply  as  trnatee;  that  George  Robinson, 
the  plaintiff's  brother,  was  appointed  by 
the  court  receiver  In  the  suit,  and  that  be 
received  the  rents  of  all  this  property.  In- 
cluding the  two  bonses  now  pretended  to 
have  been  held  by  W.  T.  Roblnaon  aa  trus- 
tee, and  that  he  continued  to  receive  these 
rents  till  a  final  decree  was  rendered  in  the 
cause  In  February,  1882,  whereby  the  plain- 
tiff recovered  $6,467.99,  aod  the  costs  al 
the  suit,  amounting  to  $1,000,  which  was 
patdtotbeplalntlflont  of  the  lontaand 
profits  ol  the  lota  now  sought  to  berecov- 
ered  In  this  snlt,  as  ordered  to  be  paid  to 
him  by  the  court.  The  defendants  in  this 
answer  rely  upon  the  statute  of  Ilmlta- 
llona.  and  the  ataleneaa  of  the  plaintiff's 
demand  as  a  defense.  They  allege  that 
the  son  of  the  plaintiff  did  not  die  nnmnr- 
ried,  bnt  left  a  widow,  bat  no  child;  and 
tbey  aver  that  he  was  over  80  years  old 
when  he  died,  bat  they  admit  that  hla 
widow  can  have  no  Interest  In  the  aubject- 
matter  of  the  suit.  Tbla  answer  was  re- 
plied to  ^lerally.  The  suit  of  John  Rob- 
inson V.  W.  T.  Roblnaon,  referred  to  In  the 
bill,  was  a  suit  for  the  partition  of  the 
land  of  W,  Robinson,  after  hla  death, 
among  hlschlldren ;  and  It  isalle^d  in  the 
bUI  that  the  said  deed  of  July  1,  U49,  WM 
a  forgery,  and  that  It  had  been  trando- 
lently  acknowledged  by  some  one  per- 
sonating William  Roblnaon,  and  waa  thus 
recorded,  and  that  he  never  knew  of  Its 
exifltenceln  bis  Ufe-tlmo,  but  It  was  con- 
cealed from  him  by  w.  T.  Robinson,  the 
pretended  grantee,  who  never  paid  a  cent 
for  lAie  rsafeBtate.  W.  T.  Robinson  lu  his 
answer  to  this  bill  says :  "  Respondent  de- 
nies the  allegation  that  no  part  of  the  con- 
sideration of  said  deed  has  been  paid.  On 
the  contrary,  he  charges  that  the  notes 
have  been  made  and  delivered  to  said  Will- 
iam Robinson ;  and  said  moneys  were  paid 
to  said  William  Robinson  and  his  agents, 
except  a  small  balance,  which  was  dis- 
posed of  as  follows,  to-wlt:  Thesald  Will- 
iam Robinson  agreed  to  erect  the  tene- 
ments on  certain  lots,  and  that  thai  this 
respondent  was  to  make  deeds  for  satd 
gronnd,  on  which  two  of  said  buildings 
were  erected,  via.,  a  deed  of  one  of  said 
balldlngs  to  James  A.  Robinson,  son  of 
James  H.  Robinson,  and  grandson  of  Will- 
lam  Robinson,  and  a  deed  for  the  other  to 
Sarah  Ann  Cllne,  daughter  of  siUd  WllUam 
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Koblnson,  (thoush  respondent  etaam* 
that  he,  respondent,  had,  after  said  Will- 
lam  Bobtnson'8  death,  to  erect  said  tene- 
ments at  great  cost  to  htm ;)  and  the  satd 
reiqrandent  was  to  have  the  other  house. 
And  thus  the  entire  amount  was  paid  la 
fall,  and  more  than  paid,  by  this  respond- 
ent bavlnf?  to  build  eald  bouses  himself, 
whereas  the  said  Wllltam  Robinson  agreed 
to  erect  them  at  his  own  expense;  so  that 
said  complainant,  John  Robinson,  baa  no 
claim  whatever  to  said  propertj.cH-  to  the 
Gonedderation."  The  suit  rfferred  to  in 
the  answer  ol  the  d^sndanlsla  this  caase. 
as  the  snlt  brought  by  James  H.  Robin- 
son, the  plaintiff.  Is  In  Its  general  objects 
and  in  Its  results  correctly  set  out  In  tbe 
answer  of  tlie  defendants.  Anna  M.  Tem- 
ple, then  Anna  M.  Boner,  In  her  answer 
says  she  Is  Informed  and  believes  that  the 
conveyanre  by  her  father,  W.  T.  Robin- 
son* to  her,  then  Anna  M.  Temple,  dated 
Jnly  21,  1864,  referred  to  in  the  bill,  "was 
not madewlthoutconelderatlon ;  (ortbere 
was  not  only  the  love  and  aflectlon  of  a 
father  for  his  only  child,  but  there  was 
paid  to  tbe  said  W.  T.  Robinson  the  con- 
sideration of  a  cotton  crop  worth  (8,000 
or  more,  transferred  by  her  former  hus- 
band Isaac  B.  Temple,  now  dead,  to  satd 
W.  T.  Robinson^  her  father,  and  that,  as 
she  Is  Informed  and  believes,  and  charges 
the  fact  to  be,  he  was  paid  by  her  former 
husband  the  sum  of  $2,600  In  money." 
This  was  sworn  to  by  her.  A  deposition 
of  one  James  Thompson  was  taken  in  the 
suit  of  James  H.  Robinson  v.  The  Admin- 
istrator of  W.  T.  Robinson,  Anna  M.  Boner 
and  others,— Anna  M.  Boner  b^ug  the 
same  person  as  Anna  M.  Temple,  one  of 
the  defendants  in  the  cause  which  we  are 
now  considering.  In  thlsdeposltlon  James 
Thompson  says  tbat  W.  T.  Robinson  told 
him  that  he  bad  made  a  deed  conveying 
all  his  real  estate  to  his  daagbter,  Anna 
M.  TexDple.  on  July  21,  1864,  to  prevent 
Henry  Robinson  from  making  anything 
oat  of  a  salt  he  had  brought  against  him, 

iW.  T.  Roblnaun.)  In  which  snlt  Henry 
toblnson  was  trying  to  cheat  him ;  bathe 
would  never  get  anything,  as  he  had  made 
over  all  bis  property  to  his  daughter,  An- 
na M.  Temple.  These  records  are  filed  as 
exhibits  in  this  cause,  and  the  deposition 
of  James  H.  Robinson  was  taken,  wlilch 
proves  that  the  written  agreementspoken 
of  In  the  bill  made  by  William  Robinson 
with  W.  T.  RoblDHon.at  the  time  the  deed 
of  July  1, 1849,  was  made  was  such  as  he 
states  In  the  bill,  and  that  It  was  made  and 
executed  In  his  presence,  no  one  else  being 

gresenthntthepartles;  thatitwas  written 
y  W.  T.  Bnbinson,  and,  after  It  was  ex- 
ecuted, was  handed  to  William  Riiblnson. 
This  was  dune  at  the  same  time  the  deed 
was  drawn,  June  80.  1849,  though  the 
deed  and  agreement  were  dated  Julyl, 
1840.  The  wltuese  heard  W.  T.  Robinson 
read  this  agreement  to  bis  father,  Wllltam 
Robinson.  It  provided  that  W.  T.  Robin- 
son should  build  the  three  bouses,  and, 
when  th^  were  completed,  convey  one  of 
them  with  the  lot  on  which  It  was  buUt  to 
Sarah  Ann  CUne,  and  one  to  James  A.  Rob  ■ 
tnaon.  son  of  thu  witness,  as  a  part  of  the 
consideration  for  all  of  bis  father's  real  es- 
tate. There  was  nothing  said  about  tlie 
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cost.  The  agreement  was  that  W.  T.  Bob- 
Inson  was  to  build  them,  whicb  be  was 
unable  to  do,  and  tbe  witness  fioietoed 
them  for  htm.  WitaoM  etatee  that  the 
cost  of  baQdlBg  t^e  three  honaes  was 
abont  91,600.  (This  is  moch  leea  tban  tbe 
estimate  <rf  the  coat  made  by  George  B<^ 
Inson.  who  In  his  depoidtlon  stateii  that 
two  of  these  booses  cost  f4,500  or  $5,000.) 
Be  also  deposes  tbat  W.  T.  Robinson  gave 
to  Mn.  Cllne  the  poeeeeslon  of  her  booae, 
when  It  was  finished ;  and  the  poaDceolon 
of  tbe  other,  when  It  was  fiolsltecl.lMsaT* 
to  James  A.  Boblneon;  and  tbat  la  this 
last  house  tbe  witness  lived  for  two  yean, 
till  bis  wife  died,  and  then  he  rented  it  and 
collected  all  the  rents,  W.  T.  Robinson 
collecting  only  the  rent  of  the  third  hoase, 
which  belonged  to  htm;  that  Mtb.  Cllne 
lived  In  her  house  some  time,  and  then 
went  to  Pennsylvania  to  live,  and  ruoted 
out  her  house,  tbe  witness  colIectinKtlie 
rent  tor  her  for  oneor  twoyears;  and  aft- 
erwards the  rents  were  attached  by  some 
creditor  of  W.  T.  Robinson.  Thla  witness 
farther  states  that  he  heard  the  name  of 
Mrs.  Cllne  and  his  son  read  out  of  the  agree- 
ment betwem  William  Robinson  and  W.  T. 
Robinson,  on  Jane  80, 1849,  as  the  persons 
to  whom  two  <tf  ttaeae  houses,  when  built, 
were  to  be  conv^ed.  He  also  states  that 
he  cannot  t^l  when  his  son,  James  A.  Rob- 
inson, was  bom.  His  wife  was  divorced 
from  htm,  and  took  away  the  Bible  In 
which  his  son's  birth  was  reeotded.  But 
he  says  he  was  between  26  and  28  years 
old  when  he  died;  and  It  Is  stated  In  tbe 
bill,  and  admitted  In  the  answer,  that  be 
died  December  2, 1879.  So,  U  bis  age  Ibcot^ 
rectly  stated  by  his  lather,  he  was  bom  be- 
tween December  S,  ]8Kl,.and  Decembers. 
1858,  ur  two  or  three  years  after  It  Is  said 
that  this  agreement  was  made,  whereby 
this  house  was  to  be  conveyed  to  him, and 
In  which  he  Is  described  by  his  name,"  James 
A.  Robinson. "  He  says  be  never  told  his 
son  that  this  bouse  and  lot  was  to  be  con- 
veyed to  talm,  and  that  hek^  noaoeoont 
of  the  rents  and  profits  of  the  property, 
and  never  was  the  guardian  ut  fals  son. 
He  says  that  he  often  asked  W.  T.  Robin- 
son to  make  this  deed  to  his  son,  James  A. 
Robinson,  bat  coald  not  get  him  to  do  it, 
as  he  would  always  pat  It  off;  that  W.  T. 
Robinson  paid  tbe  taxes  on  this  property, 
and  when  be  (the  witness)  paid  ttaem,  be 
charged  them  to  W.  T.  Robinson ;  that  be 
was  W.  T.  Robinson's  clerk,  and  some- 
times in  his  absence  collected  his  r«its; 
that  W.  T.  Robinson  left  Wheeling  In  1864, 
having  nothing  at  all,  even  to  get  the  uec- 
essariee  of  lite.  George  Robinson  depoees 
tbat  as  recover  of  tbe  court  In  the  case  of 
Jamea  H.  Robinson  v.  William  T.  Robin- 
son, he  paid  tbe  amount  of  the  Judgment 
In  favor  of  James  H.  Robinson,  $6,467.99. 
and  more  than  $1,000  costs,  out  of  the 
rents  of  the  real  estate  conv^ed  by  Will- 
iam Robinson  to  W.  T.  Robinson  on  July 
1,  1849,  Including  the  rents  of  these  two 
houses;  that  these  honses  were  lo  tbat 
suit  attached  by  Jamee  H.  Boblnson  as 
the  property  of  W.  T.  Robinson,  then  liv- 
ing in  Arkansas;  that  be  has  collected  the 
rents  of  these  houses  ever  since  1962,  flrat 
as  agent  of  W.  T.  Robinson,  up  to  Febrn- 
ary,  18B6,  and  thereafter  as  receiver  of  the 
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court.  The  defeadant  Anna  U.  James  tes- 
tifiee  that  the  cooeldffi'atlon  paid  lor  the 
conveyance  to  her  by  her  father,  W.  T. 
RoblBBon,  ol  all  hie  proi>erty  in  Wheellog 
was  $2,600  In  caah  and  25  or  SO  acree  of 
eotton  staodiDK  In  the  field;  that  \he 
money  was  paid  to  blm  by  her  husband 
In  Wyatt  Temple's  boDse,  fire  miles  from 
Little  Rock  tn  Arkansas :  that,  when  the 
contract  was  made,  whereby  her  husband 
bought  all  her  father's  real  estate  la 
Wheeling,  the  cotton  was  worth,  accord- 
Ini"  toherestlmate,  f 10.000 or $12,000;  that 
the  deed  was  made  to  her,  because  her 
husband  was  In  the  Soathem  army,  and 
was  In  danger  uf  being  killed;  that  there 
ware  several  persons  present  when  thecon- 
tract  was  made,  but  they  are  all  dead 
now.  I  do  not  ttaeeeBsary  to  state 
more  of  her  deposition.  It  was  taken  to 
prove  the  bona  Sde  parcha8e,f»rafairand 
valuable  consideration,  ol  all  the  real  es- 
tate In  Wheeling  conveyed  to  her  father, 
W.  T.  Bobinson,  by  the  deed  dated  July 
1, 1849,  without  any  knowledge  that  he 
held  any  part  of  It  by  secret  trust  in  favor 
of  the  plalDtllt'a  son  or  any  one  else.  Ao- 
cordiuK  to  the  view  I  take  of  this  case.  It 
la  Immaterial  whether  she  was  or  was  not 
such  2>oDa  ^Repurchaser;  and  therefore  I 
need  not  state  all  theevldence  on  the  ques- 
tion. This  cause  was  finally  heard  on  the 
pleadings  and  evidence,  on  the  Sd  day  of 
September,  1884,  and  the  court  dismissed 
thebUlatplalotitt'scoBts.  From thledecree 
an  appeal  was  granted  on  the  petltioD  of 
the  plaiDtiff. 

W.  H.  AmBtt  and  H.  M.  Buwe/I.  for  ap- 
pell  ant.   W,  P.  HuAfrard,  for  appdlees. 

Green,  J.,  (after  stating  the  facta  aa 
above.)  The  bill  In  this  case  alleges  that 
on  the  Ist  day  of  July.  1849.  William  Rob- 
inson, the  father  of  the  plaintiff,  made  an 
agreement  In  writing,  for  a  valuable  coa< 
KlderatIon,to  transfer  all  his  real  estate  to 
bis  son  William  Tate  Robinson,  who  has 
since  made  avoluntary  deed  of  all  this  real 
estate  to  his  dauKhter,  one  of  the  defend- 
ants: that  by  this  agreement  William 
Tate  Robinson  agreed  that  he  would,  as 
soon  as  William  Robinson  had  erected 
three  brick  dwellings  on  three  adjoining 
lota,~-part  ol  the  real  estate  to  be  con- 
▼eyed  to  Mm  by  an  absolute  deed,— con< 
vey  one  of  the  same,  with  the  house  there- 
on, to  James  A.  Robinson,  the  son  of  the 
plaintiff,  who  has  since  died  Intestate, 
leaving  the  plaintiff  his  sole  heir,  and  one 
tn  William  Robinson's  only  daughter; 
that  this  creates  an  express  trust,  and 
makes  the  plaintiff's  son  the  equitable 
owner  of  the  lots  from  the  time  these 
bouses  were  completed,  about  March.  1852. 
The  bill  seeks  to  Lave  this  express  trust 
executed,  and  a  deed  for  one  of  these  lots 
made  to  the  plaintiff,  as  the  sole  heir  of 
the  casta/  qae  trastt  James*  A.  Robinson. 
There  Is  no  direct  proof  of  this  written 
agreement  except  the  deposition  of  the 
plaintiff.  And.  as  William  Tate  Robinson 
died  In  1866.  and  William  Boblnson  died 
long  before  that.  It  Is  obviously  very  Im- 
portant to  determine  whether  the  evidence 
of  the  plaihtifl  is  admissible,  so  far  as  he 
testifies  that  this  written  agreement  was 
made  and  executed  In  his  presence,  and  un> 


dertakes  to  give  Its  conteots,  stating  that 
it  has  been  lost  or  destroyed.  Of  course 
this  evidence  Is  Inadmissible,  both  because 
he  iB  a  party  to  the  canse,  and  because  he 
is  testifying  about  a  matter  in  which  he 
has  a  direct  Intereflt,  unless  it  is  made  ad- 
missible by  our  statntelaw,  which Isfound 
in  Warth.  Amend.  Code,  c.  180,  5  28,  p. 
724,  and  is  as  follows:  "No  person  offered 
as  a  witness  In  any  cIvU  action,  suit,  or 
proceeding  shall  be  excluded  by  reason  of 
his  Interest  In  the  event  of  the  action, salt, 
or  proceeding,  or  because  he  is  a  party 
thereto,  except  as  follows:  ^o  party  to 
any  action,  suit,  or  proceeding,  nor  any 
person  interested  In  the  event  thereof,  nor 
any  person  from,  through,  or  under  whom 
any  such  party  or  interested  person  de- 
ri  ves  any  Interest  or  title,  by  assignment 
or  otherwise,  shall  be  examined  as  a  wit- 
ness in  regard  to  any  iwnonal  transadicm 
or  communication  Ijetween  such  witness 
and  a  person,  at  the  time  of  such  examina- 
tion, deceased,  insane,  or  lunatic,  against 
the  executor,  administrator,  hdr  at  law, 
next  ol  kin,  assignee,  legatee,  devisee,  or 
survivor  of  sneb  deceased  person,  or  the 
assignee  or  committee  of  such  Insane  per^ 
son  or  lunatic  But  this  prohibition  shall 
not  extend  to  any  transaction  or  com- 
m  unlcation ,  as  to  which  any  such  executor, 
administrator,  heir  et  law,  assignee,  dev- 
isee, survivor, orcommittee  shall  be  exam- 
ined on  his  own  behalf,  nor  as  to  whlcb 
the  testimony  of  such  deceased  person  or 
Innatlc  shall  be  given  in  evidence. "  Now, 
ellmlnatlDg  from  this  statute  tbe  many 
distinct  and  separate  matters  which  are 
united  In  one  sentence,  the  substance  of  the 
provision,  so  far  as  it  bears  on  the  ques- 
tion before  us.  Is  as  follows:  No  party  to 
an  action  ahau  be  examined  as  a  witness 
on  his  own  behalf  in  regard  to  any  per- 
sonal transaction  or  communication  be- 
tween such  witness  and  a  person  at  the 
time  deceased,  against  the  assignee  of 
such  deceased  person.  Here  a  party  has 
been  examined  on  his  own  account  against 
a  defendant,  the  assignee  of  W.  T.  Robin- 
son, deceased  at  the  time  of  such  examlna- 
tlon.  The  only  question  ts:  Was  the  part 
of  his  evidence  which  I  am  now  consider- 
ing "  in  regard  to  any  personal  transac- 
tion or  communication  between  such  wit- 
ness and"  the  defendant's  assignor,  W.  T. 
Boblnson,  deceased?  In  New  York,  where 
the  statute  provides  that  no  party  shall 
be  examined  as  a  witness  In  regard  to  any 
transaction  bad  personally  between  tbe 
deceased  and  the  party.  Judge  Rosbkrans 
said  In  BImmnns  v.  Slsson,  26  N.  Y.  S77: 
"The  prohibition  of  that  section  does  not 
prevent  a  party  testifying  In  au  action  In 
which  tbe  l^al  representatives  of  a  de- 
ceased person  are  parties  to  a  conversa- 
tion between  the  deceased  and  a  third  per- 
son, which  was  overheard  by  the  witness. 
The  hearing  of  such  conversation  Is  not  a 
transaction  had  personally  between  the 
deceased  andthe  party,  within  the  meaning 
of  the  section  of  the  Code  referred  to.  Tbls 
language  hua  reference  only  to  business 
done  or  negotiations  carried  on  In  person 
between  the  deceased  and  such  party. 
That  this  is  the  true  construction  of  the 
language  la  evident  from  the  amendment 
of  this  section  of  the  Code  in  1862,  whteh 
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fneerted  the  words '  cod  veraatlon  or*  before 
the  word  'transactloas;'  bo  that  the  see- 
tfon  now  prohibits  a  party  teetlfylDg  In 
6och  an  action  in  regard  to  any  converBa- 
ttoQ  or  transaction  had  perBonally  be> 
tween  the  deceased  person  and  anch  party. 
Even  as  the  section  now  stands.  It  does 
not  pmhlblt  a  party  testltylng  to  a  con- 
versation, between  the  deceased  and  a 
third  person,  heard  by  a  party.  In  which 
be  did  not  participate.  *  This  last  re- 
mark was  conlessedly  an  obiter  dictum; 
and  Jadge  Hatuond,  In  On-ens  t.  Owens, 
14  W.  Va.  96,  87,  says  of  It:  "In  that  case 
RosBKRANS,  J.,  Stated  as  bis  opinion  that 
flection  899  of  the  Code  ol  New  York  of  1863 
did  not  prohibit  a  party  sned  by  an  ad- 
ministrator from  testlfyins  to  a  conversa- 
tion heard  by  him  between  the  deceased 
and  a  third  person ;  that  the  hearing  of 
sach  conversation  is  not  a  transaction  be- 
tween the  deceased  and  the  witness,  nor  is 
ench  evidence  prohibited  by  the  Code  of 
Mew  Toi^  of  im2.  This  I  do  not  undei^ 
stand  from  the  case  as  having  heen  decid- 
«d  by  the  court,  but  simply  as  the  opinion 
^ven  by  one  Judge.  I  must  say,  without 
Intending  to  express  a  fixed  opinion,  that 
It  appears  to  me  now  that  the  Judge  in  his 
oplnon  as  expressed  seems  to  attach  great 
Importance  to  tho  strict  letter  of  the  law." 
In  that  very  ease  our  court  gave  a  far 
broader  constmctlon  to  the  words  **  per- 
sonal transaction  between  such  witness 
and  a  deceased  person fur  these  words 
In  our  statute  were  Interpreted  to  prohibit 
the  plaintiff  In  an  action  of  assumpsit 
from  testifying  In  her  own  behalf,  as  to 
her  work  and  labor,  and  services  rendered 
for  the  deceased.  Now,  much  of  the  work, 
labor,  and  services  was  performed  when 
the  deceased  was  not  present ;  yet,  as  It 
came  within  the  spirit  of  our  statute,  and 
equally  within  the  spirit  of  the  New  York 
statute,  such  testimony  was  held  by  us  to 
be  inadralHSlble,  It  being  In  regard  to  a 
"personal  transaction  between  the  wit- 
ness and  deceased."  Abroad  and  liberal 
constractlon  should  begl^^to  the  wnnJs 
"personal  transaction, "If  we  would  carry 
out  the  spirit  of  this  law;  and  our  decis- 
ions hare  so  construed  these  words  In  this 
respect,  going  farther  than  the  New  Y(irk 
court,  in  Seabrlgfat  v.  Seabrlght,  28  W. 
Va.  461.  this  court  said:  "The  general 
piiDcIplefl  to  be  deduced  from  our  decis- 
ions are  that  the  statute,  which  removes 
the  disability  of  a  party  to  testify,  which 
by  the  common  law  attached  to  a  party 
to  a  suit,  and  to  any  person  having  a  di- 
rect interest  in  the  event  of  a  suit,  with 
the  exception  that  such  (liBabillty  as  to 
such  person  should  continue  as  at  com- 
mon law.  If  his  testimony  was  In  regard 
to  any  personal  transaction  or  coinmnnl- 
catlnn  between  such  witness  and  a  de> 
ceased  person,  and  the  testimony  of  the 
witness  was  against  certain  specified  per- 
sons. BO  tar  as  the  exception  conilnuing 
the  dlBablllty  of  such  witnesses  In  certain 
canes  Is  concerned,  should  be  liberally  con- 
strued to  avoid  the  evils  which  It  was  ap- 
parent must  have  resulted  but  for  such  ex- 
ception. •  *  •  For  in  such  case,  as  the 
decedent  could  not  be  heard  as  to  snch 
transaction  or  communication  had  with 
him  posonally  by  such  party  or  Interest- 
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ed  person.  It  would  beunsafe.and  not  tend 
to  promote  Justice,  to  hear  the  teBtimony 
of  the  living  and  Interested  party  to  snch 
transaction  or  communication,  the  temp- 
taliJon  to  perjury,  when  generally  there 
wonld  be  no  means  of  proving  It,  being  In 
such  a  case  so  great  as  to  render  It  unsafe 
to  allow  such  testimony  to  be  given.  Oar 
court,  In  view  of  the  great  difficulty  which 
exists  to  find  language  which  wonld,  un- 
der all  circumstances,  effect  the  object 
which  the  legislature  apparently  had  in 
view,  hae  construed  the  language  actaaDy 
used  In  the  statute  law  UheraMy,  with  a 
view  to  soppresa  the  evil  which  ttala  ezeep. 
tlon  to  the  removal  of  these  common-law 
disabilities  was  designed  to  avoid.  Thus 
the  words  *  personal  transactions  *  or  com- 
munication between  such  witness  and  a 
decedent  have  been  given  a  broad  in- 
terpretation." The  following  cases  are 
referred  to  as  sustaining  these  views: 
Owens  T.  Owens,  14  W.  Va.  88;  Calwell  v. 
Prlndle^U  W.  Va.831;  Andenon  v.  Cran- 
mer.  Id.  663-679.  In  this  last  case  It  was 
decided  that  conversations  he^d  with  the 
deceased  person  at  any  time,  though  nut 
on  the  subject  In  controveray,  bnt  which 
simply  tended  to  prove  facts  which  wonld 
go  to  show  that  the  subjects  In  contro- 
veray shonld  be  decided  against  the  repre- 
sentatives of  the  deceased  person,  could 
not  be  proven  by  the  witness. 

Following  the  spirit  of  our  de^tons,  I 
must  condemn  the  views  expressed  by 
Judge  SosEKBANs  In  Simmons  v.  Sisson, 
above  quoted,  as  unsound.  Th^  were  ex- 
preBsIy  overruled  by  the  supreme  conrt  of 
New  York  In  the  case  of  Lohdril  v.  Lob- 
dell,  82  How.  Pr.  1,  On  page  18  the  conrt 
says:  "The  present  action  Is  by  the  belis 
at  law  of  Seymonr  Lobdell,  and  It  Is 
against  the  devisees  of  Pliny  Lobddl. 
The  devisee  of  the  land  Is  olferad  as  a  wit- 
ness to  prove  a  conversation  between 
Pllny  and  Seymour,  and  In  which  he  took 
part,  for  the  pnrpose  of  defeating  the  title 
of  the  heirs  of  Seymour,  and  establishing 
his  own  title.  In  my  opinion  the  offered 
evidence  was  properiy  excluded.  The 
object  of  the  evidence  was  to  show,  by  the 
declarations  or  confessions  of  Seymour 
Lobdell,  facts  tending  to  defeat  the  title 
of  the  plaintiffs,  his  heirs.  The  defendant 
(witness)  participated  In  the  conversa- 
tion ;  bat,  in  my  opinion,  if  he  had  taken 
no  part  in  the  conversation,  be  would  not 
have  been  permttlwd  to  give  evidence  of 
the  converaationof  these  deceased  partlea. 
This  question  Is  also  in  the  case  of  George 
Lobdell,  another  defendant  and  devisee, 
who  wasawltneas;  and  the  offerwas  made 
to  prove  by  him  a  conversation  In  his  pres- 
ence between  Pliny  and  Seymonr  about  the 
terms  upon  which  the  latter  entered  upon 
the  land  in  question.  In  this  offer  nothing 
Is  i;a1d  of  the.  witness  taking  part  In  the 
conversation.  In  my  opinion  it  la  not 
material  whether  the  witness  took  part  Id 
the  conversation  or  not.  The  broad  ob- 
jection is  that  he  proposed  by  his  evidence 
ol  the  confessions  or  declarations  of  the 
deceased  father  of  the  plaintiffs  to  defeat 
their  title  as  heirs  at  law,  and  to  establtsb 
his  own  title,  he  being  a  defendant,  it 
maypertiaps  be  said  that  the  case  does 
not  come  'lltaally  within  the  words  of  the 
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•tatate,*— any  transactions  or  commanl- 
cation  had  personally  by  the  witness  with 
the  deceaaea  tatherot  the  plalntIO, — but  In 
my  opInloD  it  Is  withhi  the  Intention  of 
the  statute.  The  mlschlet  to  be  guarded 
against  Is  obvious.  We  are  referred  to 
Simmons  t.  SIbbou.  26  N.  T.  276,  In  which 
it  was  held  that  a  conversation  between 
the  deceased  and  a  third  party,  overheard 
by  the  defendant,  might  he  proved  by  the 
defendant  as  a  witness ;  that  the  hearing 
of  snch  conversation  was  not  'a  transac- 
tion had  personally  between  the  deceased 
and  the  party,'  within  the  meaning  o<  the 
Code.  Alter  the  trial  of  that  cause  the 
Code  was  amended  by  inserting  'or  com- 
munication* after  the  word  'transuctlon.' 
In  that  case  Justice  Bobekranb  took  no- 
tlce  of  the  amendment  of  1S62,  and  re> 
marked  that,  'even  as  the  section  now 
stands,  it  does  not  prohibit  a  party  teetl* 
tying  to  a  conversation  between  the  de> 
ceased  and  a  third  person,  heard  by  the 
party,  and  In  which  he  did  not  partici- 
pate.' This  was  obiter.  In  the  case  un- 
der consideration  both  the  parties  to  the 
conversation  aredead.  The  witness  claims 
title  under  one  of  them,  and  the  plaintiffs 
ander  the  other,  and  against  the  party 
deceased,  under  whom  the  witness  (de- 
fendant) claims."  All  the  Judges  of  the 
supreme  court  concurred  in  this  opinion; 
but  the  decision  was  reversed  by  the  court 
of  appeals.  36N.  T.  883.  But,  in  my  opln- 
lun.  the  reasoning  of  the  supreme  court 
Is  more  In  accord  with  the  spirit  of  nur  de- 
cisions as  hereinbefore  stated  than  Is  that 
of  the  court  of  appeals.  I  therefore  adopt 
the  Tsasonlttg  ol  the  former,  as  quoted 
above,  as  my  opinion.  There  Is.  I  think, 
no  real  dltfprence  In  the  intent  of  the  law 
between  a  conversatltm  had  between  the 
defendant  and  a  third  person,  In  the  pres- 
ence of  the  plaintiff,  which  he  overheard, 
and  snch  a  conversation.  In  which  be  took 

ftart.  The  same  reason  exists  for  exclnd- 
Dg  the  evidence  in  the  former  as  in  the 
latter  case.  In  Seabright  v,  Seahright, 
we  gave,  as  the  reason  for  excluding  the 
evidence  in  the  latler  case,  that  "the  temp- 
cation  to  perjury,  when  generally  there 
would  be  no  means  of  proving  It,  is  in 
such  a  case  so  great  as  to  render  it  unsafe 
to  allow  such  testimony  to  be  given. "  In 
the  former  case  the  temptation  would  be 
Just  as  great,  and,  all  the  persons  present 
at  the  conversation  being  dead  except  the 
witness,  it  would  be  impossible  to  prove, 
except  by  him,  whether  he  took  part  In 
the  conversation  or  not.  The  evidence  of 
the  plaintiff,  therefore,  with  reference  to 
the  contents  of  the  agreement  of  June  SO, 
1849.  must  be  excluded  as  incompetent. 
And  it  iR  even  clearer  that  almost  all  his 
evidence  Is  incompetent,  because  it  refers  to 
transactions  between  hlniBell  and  William 
Tate  Robinson,  the  assignor  of  one  of  the 
defendants.  It  Is  unnecessary  to  designate 
every  part  of  his  testimony  which  for  this 
reason  is  incompetent.  I  will  specltv  only 
his  statement  that  he  very  often  called  on 
William  Tate  Robinson  to  convey  tbe 
house  and  lot  named  In  the  agreement  to 
his  (the  plaintiff's)  son,  James  A.  Robin- 
son, and  that  William  Tate  Robinson  al- 
ways put  him  oft;  but  that  with  William 
Tate  Soblnson's  concurrence  he  always 


«.  JAMES.  92& 


collected  the  rent  of  this  house  for  his  son» 
though  he  was  not  his  son's  guardian, 
and  never  accounted  with  his  son  for  this 
rent,  nor  mentioned  to  him  that  he  was 
entitled  thereto.  There  Is  much  else  in  hi» 
evidence,  which  consists  of  transactions^ 
communlcatlunB.  and  conversations  held 
personally  with  William  Tate  Robinson, 
deceased,  which  is  notcompetent  evidence ; 
and,  if  all  this  Is  excluded,  the  plalntin  ha». 
entirely  failed  to  make  ontanycase,  unless, 
as  he  contends,  be  can  make  out  a  case 
from  the  statements  made  by  W.  T.  Rob- 
inson In  his  answer  in  the  cause  of  John 
Robinson  v.  William  Tate  Robinson  and 
others.  That  the  temptation  to  perjury 
In  this  case  la  so  great  as  to  render  It  nn- 
safe  to  allow  the  plaintiff  to  testify  as  U> 
transactions,  communications,  and  con- 
versations which  occurred  in  the  presence 
of  tbe  plaintiff  only  between  W.  T.  Robin- 
son, the  assignor  of  one  of  the  defendantSr 
and  William  Robinsun,  both  of  whom  are 
deceased,  Is  well  illustrated  In  the  deposi- 
tion of  the  plaintiff.  Ab  a  specimen  of 
what  is  obviously  false,  testlfled  to  by 
him,  I  may  cite  his  statement  that  this 
agreement  between  William  Robinson  and 
William  Tate  Kobinaon,  made  in  his  pres- 
ence, contained  a  provision  whereby  W. 
T.  Robinson  agreed  to  convey  to  Jameft 
H.  Robinson's  son  (naming  him)  a  certain 
lot,  as  soon  as  the  house  on  It  should  be 
completed,  when,  by  his  own  testimony  on 
cross-examination, it  appears  tbatat  that 
time  ho  had  no  8on,andtbai>this8on,  who 
he  testifies  was  named  In  the  agreement, 
wasnot  bom  till  at  least  twoyears  after  the 
time  he  says  be  heard  this  agreement  read ; 
his  statement  In  the  bill  that  this  written 
agreement  had  been  In  his  possession,  and 
was  lost  or  destroyed,  white  the  necessary 
inference  from  his  depositions  Is  that  it 
never  was  in  his  possession,  he  pretending 
only  to  have  heard  it  read,  and  to  state 
its  contents;  his  further  statement  that 
he  repeatedly  called  en  W.  T.  Robin- 
son to  convey  this  lot  and  house  to  his 
son,  James  A.  Robinson,  as  his  undisput- 
ed property,  taken  In  connection  with 
his  afflaavit  when  be  sued  out  an  attach- 
ment for  a  debt  that  W.  T.  Robinson 
owed  bim,  that  this  house  and  lot  was 
the  property  of  W.  T.  Robinson,  and  the 
fact  that  bis  Judgment  In  this  suit  was 
paid  by  the  receiver  of  the  court  ont  of  the 
rents  of  this  very  house  and  lot;  his  state- 
ment in  the  bin  that  by  the  terms  of  this 
pretended  agreement  William  Robinson 
was  to  build  on  three  adjoining  lots  three 
brick  dwellings,  and  his  testimony  that 
by  the  agreement  W.  T.  Robinson  was  to 
build  them;  his  testlmonv  that  be  ad- 
vanced most  of  the  money  to  bnlld  these 
houses,  and  that  all  three  of  tbpm  cost 
91.500,  while  George  Robinson,  a  disin- 
terested witness,  who  knew  the  housea 
well,  and  gave  a  minute  deacrlption  of  them, 
testlfled  that,  according  to  his  estimate* 
two  of  them  cost  94.B00  or  f5.000.  making 
the  cost  of  the  three  four  orflve times  thn 
testlfled  to  by  this  plalntUf,  which  estimate 
of  (Jeorge  Robinson's  Is  sustained  by  the 
faettbat  each  of  the  honses  rented  for  9156 
to  9250  ayear.  Thisdeposltioncontalns  a 
further  statement  that,  as  the  father  of 
James  A.  Robinson,  the  equitable  owner 
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of  (me  ot  these  houses,  he,  with  the  eon- 
cnirence  of  William  Tate  Robinson,  al- 
ways collected  the  rent  of  this  house,  while 
<jeorj|;e  Robinson  states  that,  as  agent  of 
W.  T.  Roblnsun,  he  collected  the  rent  for 
more  than  three  years.  His  statement 
that  he  collected  the  rent  of  another  nf 
these  houses  for  Mrs.  Cllne  Is  In  all  proba- 
■  bllltj  false;  for,  though  he  says  she  Is  liv- 
ing, be  does  not  take  her  deposition.  And, 
though  In  the  said  attachment  suit  he  re- 
ceived In  payment  ol  his  Judgment  the 
rent  of  this  very  house,  which,  he  says, 
W.  T.  Robinson  regarded  as  Mrs.  Cllue's, 
yet  he  says  nut  one  word  about  her  object- 
ing to  the  rents  being  applied  to  the  pay- 
ment of  W.  T.  Boblason'B  debts.  This  will 
suffice  to  show  thai  It  Is  unnecessary  to 
consider  what  portion  of  his  testimony 
was  competent  and  what  not;  for,  if  it 
were  all  admitted,  he  could  not  prove  his 
case,  as  be  Is  evidently  unworthy  of  belief 
on  oath,  when  testifying  in  his  own  intet^ 
est. 

It  only  remains  to  consider  whether  the 
fltatements  of  William  T.  Robinson  la  his 
answer  In  the  cause  of  John  Robinson  v. 
William  Tate  Robinson,  brought  for  the 
partition  ot  the  real  estate  of  William 
Robinson,  are  safHclent  to  make  out  a 
case  for  the  plalntllT.  William  T.  Kobln- 
eon  in  said  answer  says  that  he  "is  the 
absolute  and  bona  Ode  owner  nf  all  the 
real  estate  in  said  deed  of  July},  1849." 
He  further  says  that "  he  wrote  said  deed 
either  on  Saturday,  the  80th  day  of  June, 
1S49,  oron  Monday,  the  2d  day  of  July, 
18]9;  and  said  William  signed  and  deliv- 
ered said  deed  to  respondent  on  same 
day,  in  the  presenceof  James  H.Roblnson, 
In  the  store  of  James  H.  Robinson,  in  the 
evening.  The  I'espondrat  then  handed 
said  deed  to  James  H.  Robinson,  and  re- 
quested him  to  get  two  Justices  of  the 
peace  to  take  said  William's  acknowledg- 
ment to  said  deed,  which  he  promised  and 
attempted  to  do,  but  afterwards  stated 
to  respondent  that  he  had  failed  in  one  or 
two  efforts  to  get  two  justices  together, 
and  neglected  and  forgot  to  attend  to  it, 
and  that  said  deed  remained  unacknowl- 
edged till  the  26th  day  ot  February.  1861, 
when  said  William  acknowledged  the 
same  before  two  juaticee.  Respondent 
denies  the  allegation  that  no  part  of  the 
coD&lderation  ot  said  deed  has  been  paid ; 
on  the  contrary,  charges  that  the  notes 
were  made  and  delivered  to  William  Rob- 
inson; said  moneys  were  paid  William 
Robinson  and  his  agents  except  a  small 
balance,  which  was  disposed  of  as  follows, 
to-wlt:  The  said  William  agreed  to  erect 
the  tenements  on  part  of  one-halt  and  a 

fraction  of  lot  No.  ,  and  then  that 

this  respondent  was  to  moke  (Seeds  for 
said  ground  on  which  two  of  eald  build- 
ings were  to  be  erected,  viz.,  a  deed  for 
one  of  said  buildings  to  James,  son  of 
James  H.,  and  grandson  of  said  William, 
and  a  deed  for  the  other  to  Sarah  Ann 
Ollne,  daughter  of  said  William  Boblnson, 
{though  respondent  now  charges  that  he, 
respondent,  had,  after  said  William  Rob- 
inson's death,  to  erect  said  tenements  at 
great  cost  to  him,)  and  that  said  respond- 
ent was  to  have  the  other  house,  and  thns 
the  entire  amount  was  paid  In  full,  and 
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more  than  paid,  by  this  respondent  hav- 
ing to  build  said  houses  himseir,  whereas 

the  said  William  agreed  to  erect  them 
himself  at  his  owd  expense;  so  that  the 
said  complainant  has  no  claim  whatever 
to  said  proi>erty  or  to  the  consideration.  * 
He  afterwards  states  that  the  said  **  Will- 
iam commenced  the  erection  ot  said  balld- 
Ings  agreed  upon  by  them,  but  never  fin- 
ished. "  This  is  stated  to  account  for  the 
fact  that  Wllltam  after  this  deed  made  Iv- 

Erovements  on  real  estate  conveTed  by 
Im  to  William  T.  Robinson.    This  an- 
swer was  sworn  to  by  William  Tate  RolK 
Inson.  These  are  the  statements  relied  on 
by  appellant's  counsel  as  proving  the 
allegations  ot  his  bill.    They  prove,  it 
seems,  nothing  in  the  least  reBembllng 
these  allegations.  If  they  prove  anything 
they  prove  that   James  H.  Roblnsos 
thought  that  with  the  aid  ot  his  false  tes- 
timony he  might  make  ont  a  good  claim 
as  heir  ot  his  son  tor  one  ot  these  houses. 
Unfortunately  tor  the  success  of  his  scheme 
he  bad  to  give  the  alleged  agreement  the 
same  date  as  that  ot  the  deed,  Jnly  ],  1849, 
or  rather  June  80,  as  the  1st  day  ot  Jnly 
was  a  Sunday,  which  was  two  years  be- 
fore the  birth  of  the  son  named  in  the  al- 
leged agreement,  and  for  whose  benefit  it 
was  drawn,  and  to  avoid  a  l^al  difficulty 
he  had  to  assert  and  prove  that  the  agree- 
ment was  in  writing.   In  his  bill  he  states 
that  his  son  died  December  2.1870;  and  In 
his  deposition  he  states  that  be  was  then 
between  26  and  28  years  of  age.  Accord- 
ing to  his  own  statement  his  son  eoald 
not  have  been  born  before  December  2, 
1S51;  but  as  W.  T.Robinson  In  bis  an- 
swer, which  was  sworn  to,  refers  to  an 
agreement  made  with  William  Robinson 
to  convey,  on  certain  conditions,  a  house 
and  lot  to  James  A.  Robinson,  it  Is  ob- 
vious that  said  James  A.  Robinson  must 
have  been  bom  before  thel6thdayot  Jnne» 
1851,  the  day  ot  the  death  of  bis  grand- 
father, probably  a  short  time  before. 
This  agreement,  therefore,  instead  of  be- 
ing made,  as  alleged  in  the  bill  In  this 
cause,  on  the  80th  day  of  June,  1849,  was 
necessarily  made  atsometlme  between  the 
birth  of  James  A.  Robinson  and  thv  death 
of  Wtlltam  Robinson.   Wemnat  assume, 
as  against  the  defendant  In  this  case, 
that  some  sncb  agreement  was  made;  for 
W.  T.  Robinson,  his  asMgnor,  In  his  an- 
swer in  the  cause  ot  John  Robinson  v.  W. 
T.  Robinson,  swore  to  It,  and,  as  we  have 
seen,  It  must  have  been  made  shortly  be- 
fore June  16.  IKSi.  The  evidence  of  the 
plalntlttln  this  cause  corroborates  this. 
He  says  that  the  stone- walls  of  the  base- 
ments ot  the  houses  were  in  no  place  more 
than  tour  feet  high,  and  that  at  the  death 
of  William  Robinson  noneot  the  walls  were 
finished,  and  that  no  otber  work  was 
done  on  the  houses.  This  shows  that  the 
agreement  to  build  them  was  made  a 
short  time  before  the  death  of  WllUam 
Robinson,  not  nearly  two  years  before,  as 
now  pretended  by  the  plaintiff  In  this 
cause.   Moreover,  It  Is  obvious  that  this 
agreement  was  verbal,  for,  It  It  bad  been 
in  writing,  W  T.  Robinson,  In  his  answer, 
which  was  sworn  to  probably  within  18 
months  after  the  making  of  the  agreement, 
would  have  said  tt  wu^ln  wrltlnjc.  and 
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wonld  bave  filed  it  with  hl8  answer,  as  It 
woDldhave  sbowa  conclarivel^  thetalst- 
'ty  ot  the  bill,  and  caused  it  to  be  dla- 
mlBted.  Tbe  answer  shows  not  only  that 
the  asrreement  was  verbal,  bat  also  that 
It  was  made  Ions  after  the  deed  was  made 
to  him;  for  it  alleges  that  the  considera- 
tion which  W.T.  Robinson  was  tu  pay  tor 
the  real  estate  was,  except  a  small  bal- 
aiiGe,pald  Innotee.  now.  tbe  last  ot  theue 
votes  was  not  dne  tin  Jasaary  1, 1861 ; 
and  It  Is  fair  to  Inter  that  this  verbal 
a^reemetrt  was  made  after  that  note  fell 
dne.  And  what  does  this  verbal  agree* 
ment  amonnt  to  according  to  tbe  state- 
ment ot  Vf.  T.  Boblnsnn  In  his  answer? 
■Only  this:  That  William  Boblnson  was 
to  bnlld  on  the  land  of  W.  T.  Robinson 
three  brick  honses,  one  ot  wbteb  was  to 
belong  to  W.  T.  Hoblnaua,  In  considera- 
tion for  which  he  was  tu  convey  the  other 
two  honses,  with  the  land,  one  to  James 
A.  Robinson,  and  the  other  to  Sarah  Ann 
<711np.  In  other  words.  It  was  simply  an 
agrreement  on  the  part  of  William  T.  Rob- 
inson to  sell  two  vacant  lots  to  William 
Robinson,  and  convey  them,  as  he  direct- 
•ed,  tor  about  t4,600  to  be  spent  by  WiU- 
lam  Robinson  In  building  a  dwelling- 
house  for  William  T.  Robinson.  William 
Robinson  died  shortly  after,  without  hav- 
ing paid  the  consideration  for  these  two 
tots.  It  Is  obvious  that  the  courts  after  SO 
years  will  not  speclflcally  enforce  such  a 
contract,  a  v^ry  trifling  part  of  tbe  con- 
«lderatlon  having  ever  been  paid.  The 
case  of  TItcbenBiT  v.  Jackson,  26  W.  Va. 
460,  rdled  on  by  tbe  appellant's  counsel, 
has  not  the  slightest  resemblance  to  the 
case  proven  bere,  though  It  would  have 
borne  some  resemblance  to  It,  it  there  bad 
been  a  written  agreement,  such  as  was 
stated  lo  the  bill,  made  at  the  time  the 
deed  was  made  to  W.  T.  Robinson.  Had 
this  been  proven,  and  a  suit  brought  with 
«ome  d^sree  ot  promptness,  the  agreement 
might  have  been  enforced  against  the  hold- 
er of  the  legal  title  In  favor  of  the  cestui 
que  trust  In  these  two  lots,  though  Will- 
lam  Boblnson  had  not  carried  out  his 
part  of  the  agreement,  and  provision 
might  have  been  made  to  place  William 
T.  Robinson  tn  tbeposttlon  he  would  bave 
occupied  had  William  Robinson  performed 
bis  part  of  the  contract.  If  this  had  been 
the  case,  and  the  suit  had  been  brought 
promptly,  It  Is  possible  the  court  might 
nave  given  the  plaintiff  some  relief;  but  I 
•do  not  say  that  even  then  it  would  have 
done  so,  tor  tbe  case  would  still  have  been 
ve^  different  from  the  case  ot  Tltchenell 
T.Jackson.  But  In  this  case  the  plaintiff 
baa  not  only  utterly  tailed  to  prove  tbe 
case  stated  in  his  bill,  but  he  has  even 
failed  to  prove  any  case  which  would  en- 
title him  to  relief. 

Of  course  it  Is  unnecessary  to  consider 
whether  Anna  M.  James  did  or  did  not 

fire  a  valuable  conidderatlon  for  tbelands 
er  father  conveyed  to  her.  I  will  only 
•9ej  that  It  would  require  a  large  amount 
ot  charity  to  conclude  that  she  could  hon- 
■eatiy  have  deposed  to  the  value  of  the  cot- 
ton crop  given  in  part  consideration  for 
this  real  estate.  Sbe  valued  It  in  her  depcv 
sltlon  at  from  flO.OUO  to  f 12,000,  while  In 
taer  answer  Id  this  cause  she  estimates  It 


at  18,000;  and  this  was  probably  an  eiag- 
i^atlon,  if  Indeed  the  whole  story  of  a 
cotton  crop.  Is  not  a  mere  fiction.  The 
deposition  ot  James  Thompson  to  prove 
the  deed  fraudulent  copied  Into  this  an- 
swer is  of  course  not  admissible  evidence. 
I  r^ard  the  whole  case  of  tbe  plalntitt  as 
a  fiction  gotten  up  with  the  supposltlnn 
that,  with  what  was  said  by  wUllam  T. 
Robinson,  probably  with  a  fraudulent 
parpose,  In  bis  answer  tu  tbe  bill  filed  1^ 
John  Robinson,  supplemented  by  talav- 
hoods  sworn  to  by  James  H.  Robinson,  a 
case  might  be  made  out.  Thecoart  below 
did  not  err  in  Its  decree  dismissing  the 
plaintiff's  bill  at  his  costs.  The  deeree 
must  therefore  be  affirmed,  and  the  ap- 
pellees must  recover  of  tbe  appellant  tbair 
costs  In  this  court  expended,  ud  9M  daifr 
ages. 

VANBOOT  T.  8TIHaB0OlfB.S 

(A^nme  Oour*  ^  A^gtMnj^  Wmt  Virglmta. 

h  TTB  iTr-BmSiBl  rSi  lf-~T*f1  HI  W1 WT-  ~Wi^nM^~- 

Vbhdos  aks  VaiDn— bmnranov. 
1.  Tbib  prooeedlngs  In  »  ohsaoery  oiua  sad 
a  deoree  for  the  plaintiff  tor  hU  costs,  and  tbe 
porooeedioga  and  Judgment  <ai  s  forthoomlng  bcmd 
given  on  an  execution  Iwaed  on  such  decrae,  to- 
gether oonstitnte  one  inooeedlng,  so  far  u  a  $u- 
penedeoM  from  this  court  Is  omioenied,  whan  sn^ 
decree  Is  appealed  from,  and.  If  this  aoort  has 
Jurisdiotlon  to  review  the  deona  in  the  ohaaoevy 
oaose,  It  will  hare  Jnrladlotion  also  to  award  a 
anperwdeaa  to  the  judgment  on  tlM  forthccMning 
bond,  though  th«  amoont  of  sooh  judgment  be 
lata  than  $100. 

5.  Biraeptltnu  to  a  deposition,  (except  upon 
the  ground  of  inoompetenoy,  when  no  ezoapfion 
is  necessary,)  if  not  orongni  to  the  notloa  ox  tbe 
court  below,  or  passed  upon  by  that  oourfe,  should 
be  eonsidered  ty  the  ^ptflate  oourt  as  having 
been  waived,  and  a  general  deoree  against  tbe 
party  ™aiHng  the  exoeption  oannot  tie  oonaidered 
as  Inrolving  a  decislrai  upon  the  exception. 

8.  Though  a  witness,  when  his  deposition  was 
taken,  was  incompetent  to  testify,  beoauas  he 
was  a  part?  to  a  cause,  or  had  a  dueot  Intenst 
in  the  result  of  the  oause,  yet.  if  he  waa  after- 
wards rendered  oompeteot  to  tesOfy  despite  hla 
oommon-law  dlaaWlroee  br  virtue  ox  onr  proseDt 
statute  law,  aad  at  the  tuna  suoh  deposition  la 
rea&  at  the  hearing  of  the  oause  hfl  Is  oompetaut 
to  testlAr,  such  depositon  will  be  read  and  con- 
sidered iuat  aa  If  it  had  been  taken  when  It  waa 
read,  and  vrtien  ttwwltneaawas  oompetent  lo  tss- 
tl  ty. 

4.  A  plaintiff  has  no  legal  or  equitable  title  to 
a  tract  of  land  so  aa  to  Insttfy  him  in  selling  It^ 
and  in  enforcing  the  ouleeUoa  of  the  purohase- 
moo^  bonds,  though  he  haa  a  oontract  In  writ- 
ing mth  one  who  has  a  dear  legal  title  to  the 
land,  whereby  this  legal  owner  of  the  land  has 
agreed  to  convey  to  him  this  land,  upon  condl- 
W>n  that  he,  said  plaintiff,  shall  convey  to  snch 
owner  at  such  land  another  tract  of  land,  and 
make  him  a  title  thereto  free  from  all  Inooai- 
teauoea,  If  be  la  unable  to  malEe  such  oouvey- 
anoe,  and  oCben  are  in  the  adversarT  posaesiion 
of  the  tract  of  land  claimed  trr  the  plaInU&  and 
have  been  for  many  years,  ana  the  plalntUi  aer- 
«  has  been  In  possession  of  such  land. 

6.  If  he  should  sell  such  land,  and  aaslgn  the 
bond  given  for  the  purobaaa  xeioaey  to  another 
for  value,  and  su<di  other  should  obtain  a  lodg- 
ment on  suoh  purohaae>monM'  bond,  and  sboald 
be  e>i]olned  in  a  suit,  in  whioh  such  assignor  of 


>Thls  case,  filed  November  35,  1880,  la  now 
published  by  request,  with  others.  In  order  that 
the  Boatheastem  Keporter  may  cover  all  caaes  in 
the  West  Virginia  Beporta  from,  vphuna  S9L  L 
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mch  bond  was  also  a  party,  and  be  prohibited 
perpetual^  from  collecting  Buoh  Jndgment,  snch 
usfsnee  of  sooh  bond  1b  entitled  to  a  decree  over 
osslnst  his  co-defendant  tat  the  unMint  he  paid 
hiin  for  such  bond,  and  costl. 
(^Uatnu  by  Court.) 

Appeal  from  circuit  court,  Barbour 
county. 

John  Vcmscuy,  In  May,  18S4,  fliod  bis  blU 
In  the  clrcDlt  court  of  Barbour  connty, 
setting  oat  that  Thomas  Stinchcomb  and 
Isaac  McClaskey  entered  into  a  contract 
for  the  exc:lianse  of  160  acres  of  land  In 
Bitchle  county,  claimed  by  Stinchcomb, 
bat  which,  it  afterwardR  turned  out,  be 
had  no  title  to,  either  legal  oroqultable,  for 
a  tract  of  land  of  58  acres  owned  by  Mc- 
Claskey,  to  which  he  had  a  perfect  tiUe,  le- 
gal and  equitable;  and  they  agreed  that 
each  in  the  deed  he  sboulu  make  would 
warrant  the  title  of  the  land  and  covenant 
that  he  had  a  good  and  Indefeasible  title 
lu  tee^lmple.  stinchcomb  on  May  7, 1850, 
entered  into  a  contract  with  the  plalntltf, 
Vanscoy,  ta  sell  tbe  58  acres  In  Barbour 
county,  which  he  got  by  this  exchange  of 
lands,  for  fSSO.  of  which  f  160  was  paid  by 
tbe  plaintiff.  Vanscoy,  to  him  In  cash ;  and 
for  the  balance  he  executed  to  Stinchcomb 
two  bonds,  one  for  f  90,  and  the  other  for 
f84,  each  bearing  Interest  from  Its  date, 
and  payable  at  a  future  day,  and  each 
bond  on  the  day  It  fell  due  amounting, 
with  the  Interest  thereon,  to  f  100.  Stinch- 
comb assigned  the  bond  for  984  to  William 
Hall,  and  the  bond  for  f90  to  J.  M.  Ben- 
nett. In  the  fall  of  1869,  Uall,  as  assigaee 
of  Stinchcomb,  having  sued  on  the  bond 
assigned  to  him, obtained  a  Judgment,  the 
defendant.  Vnnsroy,  rellnuulshlng  hla  plea 
acknowledging  the  plainttfTs  action  with 
a  reservation  of  equity.  The  Judgment 
was  for  $84  principal,  with  Interest  from 
December  25,  1852,  and  costs;  and  J.  M. 
Bennett,  suing  in  said  court  as  the  as- 
signee of  Stinchcomb,  obtaioed  a  Judg- 
ment by  default  In  March,  1854,  for  $90. 
with  interest  from  December  26,  1851.  and 
costs.  Stinchcomb  and  McClaskey  rescind- 
ed th^r  contract,  because  Stinchcomb  had 
no  title  to  the  150  acres  of  land  In  Ritchie 
county,  and  each  took  back  his  tract  of 
land.  This  rescission  of  the  contract, 
though  made  after  Vanscoy  had  pur- 
chased the  68  acres  in  Barbour  from  Stinch- 
comb, was  made  without  the  knowledge 
or  consent  of  tbe  plain  tttf.  Tbe  bill  charges 
that  when  Stinchcomb  made  this  exchange 
ol  land  he  knew  he  had  no  title,  legal  or 
equitable,  to  the  150  acres  in  Bitchle  coun- 
ty. On  November  5, 1851,  long  before  the 
rendition  of  either  of  these  Judgments 
against  him,  Vanscoy,  having  ascertained 
this  to  be  tbe  state  of  the  case,  obtained 
from  Stinchcomb  a  rescission  of  the  con- 
tract made  with  Mm,  Stinchcomb  refund- 
ing to  faim  the  cash  payment  which  ho 
had  made,  by  transferring  to  him  two 
notes  of  another  person,  and  binding  him- 
self to  pay  to  the  several  holders  of  the 
bonds  for  $90  and  $84  their  respective 
amounts,  when  they  should  become  due 
and  were  presented,  Vanscoy  having  paid 
and  Batistiud  Stinchcomb  (or  the  same,  so 
Uiat  he  (Vanscoy)  should  be  entirely  re- 
lieved from  paying  the  same.  This  con- 
tract is  tn  writing,  and  the  above  Is  the 


;EPOBTEB,Voi-  11  (W.Ta. 

sabstance  of  It.  The  plaintiff  In  his  bill 
states  that  Stinchcomb  informed  him  that 
one  of  the  bonds  was  In  the  hands  of  a 
third  person,  but  he,  the  plalntltf,  did  not 
know  In  whose  hands  the  bond  was,  nor 
the  purpose  (or  whlcb  It  was  nut  there; 
and  that  he  bad  no  notice  of  me  aaalgD- 
ment  of  the  note  to  Hall  till  after  he  had 
thus  rescinded  tbe  contract.  He  says  he 
heard  Hall  admit  that  the  conslderatloo 
for  which  Stinchcomb  assigned  to  blm  the 
bund  for  $84  wholly  (ailed.  The  prayer  of 
the  bin  is  that  Hall,  Stinchcomb.  and  Ben- 
nett be  made  defendants,  and  answer 
this  bill  on  oath,  and  that  aaid  ]ndj{ment 
may  be  perpetually  enjoined,  and  (or  g«t. 
eral  relief.  The  bill  was  sworn  to  by  Van- 
scoy and  the  Injunction  prayed  for  waa 
granted  on  May  11.  1864,  on  the  usual 
terms,  which  were  complied  with,  and  the 
Injunction  took  effect.  Bennett  filed  an 
answer,  tn  which  he  says  he  knows  noth- 
ing of  the  transactions  betweeu  McClaskey 
and  Stinchcomb  na  med  In  the  bill,  or  what 
was  the  consideration  for  the  bond  g^ven 
by  Vanscoy  to  Stinchcomb,  whlcb  was  as- 
signed to  him.   He  relies  on  the  provision 
in  the  contract  of  rescission,  above  men- 
tioned,as  showing  that  when  this  contract 
between  Stinchcomb  and  Vanscoy  was 
made  Vanscoy  had  notice  of  the  assignment 
of  this  bond  (or  $90  to  him,  (Bennett.) 
This  answer  was  awom  to.  William 
Hall  filed  his  answer  or  oath.  In  which  he 
denies  that  the  consideration  upon  whlcb 
Stinchcomb  asftigned  to  him  the  bond  for 
$84  had  failed  In  whole  or  In  part,  or  that 
he  ever  made  any  sucb  admission.  The 
bond  was  assigned  to  blm  some  time  In 
1851,  and  as  soon  as  be  could  be  notified 
Vanscoy  that  he  held  tbe  bond.  This 
cause  was  set  for  hearing  at  October 
rules,  IS5S,  aud  no  order  was  made  in  It  ex> 
cept  for  continuance  till  the  March  term, 
1881,  when  it  was  ordered  to  be  stricken 
from  the  docket  on  March  18,  ISSl,  under 
the  law  which  provides  that  a  case  la 
which  no  order  but  for  continuance  baa 
been  made  may  be  stricken  from  tbe  dock- 
et.  But  this  order  was  set  aside  on  tbe 
motion  of  the  plaintiff  on  the  next  day, 
and  the  cause  was  reinstated  on  the  dock- 
et. AH  tbe  depositions  In  this  caase  were 
tnken  In  1855.   Thomas  Proudfoot  In  his 
deposition  proves  all  the  substantial  facts 
stated  In  the  bill  not  proven  by  extaiblta 
filed  with  tbe  bill;  and  he  proves  that 
John  Vanscoy  bought  the  58  acres  o(  laud 
of  Stinchcomb  not  more  than  two  or 
three  months  after  Stinchcomb  got  It  by 
exchange.   No  deeds  were  ever  made  by 
McClaskey  or  Stinchcomb  to  cany  oat 
their  ezchangu  of  land.  The  trade  of 
lands,  be  thinks,  was  made  In  1850,  but  It 
might  have  been  In  1851.  He  does  not  aay 
whether  there  was  any  contract  in  writ- 
ing whereby  this  exchange  was  effected, 
or  whether  It  was  merely  by  parol  con- 
tract. He  closes  bis  deposition  by  saying: 
"The  above  Information  I  received  from 
Stinchcomb  and  Vanscoy,  and  of  a  part 
of  It  I  had  knowledge  myself.**  Excep- 
tions were  Indorsed  on  this  deposition  by 
Hall  and  Bennett,  because  It  detailed  In- 
formation obtained  from  tSjcClaakey  and 
defendant  Stinchcomb,  and  because  h» 
waa  an  Interested  wltneas,  flltnif  a  eef^ 
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tain  bond  to  provp  It.  When  tbla  excep- 
tion vfan  entered,  !n  no  way  appears,  it 
being  without  date.  McClaskey  testified 
In  Ills  deposltlou  that  the  coutract  for  the 
exchaiiise  of  land  between  lilm  and  Htinch- 
comb  was  made  In  the  latter  part  ot  1849. 
or  early  In  11^.  He  states  the  contract  of 
exchange  substantially  as  stated  In  the 
bill.  He  says  nothing  about  its  resclaaton. 
It  was  never  carried  out,  he  Buys,  no 
deeds  having  been  raade,  Stlnchcomb  hav- 
ing no  title  to  the  land  In  Bitchle  coanty. 
He  understood  from  Stlachcomb  that  he 
set  np  no  claim  tu  the  58  acres  In  Barboor 
beanm  he  eonld  make  no  deed  of  the  160 
acres  In  Ritchie,bavlng  no  legal  or  equita- 
ble title  to  It.  He  says  he  learned  from 
both  Vanscoyand  Stlnchcomb  that  about 
March  16, 1860,  they  made  a  coutract  for 
this  68  acres  of  land,  and  he  thinks  Vans- 
coy  paid  Stlnchcomb  about  $176.  Stlnch- 
comb, having  no  deed  to  this  land,  eonld 
not  make  a  deed  to  Tanscoy.  He  did  not 
know  how  mnch  ot  the  parrhase  money 
wan  to  be  paid  In  deterred  payments. 
Hall  and  Bennett  Indorsed  at  some  time, 
there  being  no  date  to  the  Indorsement, 
exceptluns  to  the  reading  of  this  deposi- 
tion: (1)  Because  the  witness  was  inter- 
cste<l;  (2)  because  he  speaks  of  the  con- 
tract and  title  ot  this  land,  when  they  are 
both  in  writing;  (8)  because  the  conver- 
sations ot  Sttnchcomb  and  of  Vanscoy  are 
not  evidence  against  them.  Two  other 
witnesses  were  examined  to  prove  that 
Stlnchcomb  never  had  any  title  to  the 
150 -acres  in  Ritchie.  They  prove  clearly 
that  he  had  no  title  to  a  conBiderable  part 
of  It,  but  he  bad  brought  a  suit  for  It.  One 
of  the  witnesses  says  the  suit  has  been 
pending  for  from  four  to  six  years.  His 
deposition  was  taken  October  6,  1865. 
There  was  indorsed  on  oneottbese  deposi- 
tions l>y  Bennett,  without  date,  exceptions 
becanse  of  want  of  notice  of  Its  being  tak- 
en, and  because  be  could  not  speak  of 
Stlnchcumli's  title,  as  he  did  not  produce 
any  title  papers.  The  following  flnal  de- 
cree was  entered  on  the  23d  day  of  Octo- 
ber, 18S8:  "This  cause  came  on  this  day 
to  be  finally  heard  upon  the  bill  of  the 
plaintiff,  process  executed  on  all  the  de- 
fendants, proceedings  at  rules  regularly 
had  and  matured,  separate  answers  uf  de- 
fendants Bennett  and  Hall,  gen«ral  repU- 
catttm  thereto,  bill  taken  for  confessed 
against  defendant  Stlnchcomb,  former  or- 
ders and  decrees  herein,  depositions,  ex- 
hibits, the  new  injunction  bond  heretofore 
required,  given  and  filed  herein,  and  upon 
the  motion  to  dissolve  tlie  Injunctiou 
granted  herein,  and  was  argued  by  coun- 
sel. And  it  appearing  to  the  court  from 
the  pleadings  and  proofs  that  the  cause  la 
for  the  plaintiff,  It  is  adjudged,  ordered, 
and  decreed  tbat  the  said  Injunction  be 
and  the  same  is  hereby  made  perpetual, 
and  the  defendants, and  each  ol  them,  per- 
petually enjoined  from  collecting  the 
debts,  or  any  of  them.  In  the  bill  and  pro- 
ceedings mentioned,  and  that  the  plaintiff 
recover  of  the  defendants  his  costs  by  him 
hnreln  expended."  Execution  Issued  for 
these  costs,  and  was  duly  levied,  and  a 
forthcoming  bond  was  given  and  forfeited, 
and  a  Judgment  on  the  bond  was  entered 
on  the  2d  day  of  March,  1885,  against  J. 
T.lls.E.no.25— 59 
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M.  Bennett  and  Lonis  Bennett,  his  secnrt- 
ty,  for  $67.14,  with  Interest  from  October 
1,  l^»84,  and  execution  was  issued  on  this- 
Judgment.  After  the  judgment  was  ren- 
dered, on  May  5, 1886,  an  appeal  and  si^ 
persedeas  was  awarded  on  petition  of  3^ 
M.  Bennett  by  a  judge  of  this  court  to  the- 
decree  ot  October  23,  1883,  and  on  July 
28,  1885.  on  the  petition  of  the  said  Ben- 
nett, a  aapersedeaB  was  awarded  to  tlie 
Judgment  on  the  forthcoming  bond. 

J7Jd.  Beanett,  for  appellant,  j.  Bop. 
Woods,  for  appellees. 

Qrbrn,  J.,  (after  atattttg  the  iketa  aa 
above.)  The  counsel  (or  the  appellees 
asks  that  the  snperaedeaa  granted  to  the 
Judgment  on  the  rorthcomiuK  bond  may 
be  quashed  as  Improvldently  awarded,  in- 
sisting that  the  judgment  on  the  forth- 
coming bond  is  an  original  record,  a  pro- 
ceeding at  law,  and  not  In  equity,  as  the 
previous  proceedings  were,  out  of  which 
the  proceedings  on  the  forthcoming  bond 
hud  arisen;  and  that  the  proceedings  on 
the  forthcoming  bond  were  the  equivalent 
to  an  action  of  debt  upon  it.  and,  as  the 
recovery  was  only  $67.14,  this  court  has 
no  jarlsdlctlon  to  supervise,  our  Jurladlo- 
tion  being  limited  In  such  actions  to  those 
cases  where  the  matter  In  controversy,  ex- 
clusive of  costs.  Is  of  greater  value  or 
amount  than  $100.  It  is  admitted  that 
we  have  JuHsdlction  to  review  the  decree 
in  thechancerycauseappealed  from,  which 
refused  to  dissolve  the  Injunction  thereto- 
fore a  warded  to  two  judgments  theretofore 
rendered.  Chapter  185,  fil.Warth, Amend. 
Code,  pp.  744,  746.  This  court,  as  well 
as  the  court  of  appeals  of  Virginia,  holds 
that  a  Judgment  on  a  forthcoming  bond, 
and  a  deree  or  previous  Judgment,  on 
which  the  execution  issued,  on  which  the 
forthcoming  bond  was  given,  constitute 
but  one  proceeding,  so  far  aa  the  super- 
aedeus  Is  concerned.  On  this  subject  I  said 
in  Laldley  v.  Bright.  17  W.  Va.  788,  789: 
**  The  defendants  In  error  by  th^r  counsel 
Insist  that  the  writ  of  error  In  this  case 
should  be  dismissed  because  It  is  a  writ  of 
error  and  supersedeas  to  two  separate 
Judgments,  rendered  In  separate  and  dis- 
tinct canses.  There  Is  nothing  In  this  po- 
sition. The  judgment  on  a  forthcoming 
bond  is  not  considered  as  bronght  up  by 
a  supersedeas  to  the  first  Judgment,  (see 
Moss  V.  Moss*  Adm'r,  4  Hen.  &  M.  808,}  but 
the  two  judgments  constitute  one  proceed- 
ing, so  far  as  granting  a  supersedeas  Is 
concerned;  and  If  the  Judgment  on  the 
forthcoming  bond  has  been  rendered  be- 
fore the  supersedeas  Is  issued,  and  the  er- 
ror exists  in  the  first  Judgmrait,  the  peti- 
tion ought  to  pray  a-auperaedeaa  to  both 
Judgments,  and  they  should  be  both  em- 
braced In  the  supersedeas.  Monroe  v. 
Webb's  Ex'rs,  4  Munt.  73;  McCormiok  v. 
Bailey,  17  W.  Va.  594.  So  far  have  the 
courts  gone  In  holding  that  It  Is  proper  for 
the  appellate  courts  to  try  the  tvhole  mat- 
ter In  one  case  that  an  appellate  court 
may  extend  the  supersedeas  first  awarded 
to  the  Judgment  subsequently  obtained  on 
the  forthcoming  bond.  See  Bell  t.  Bugg, 
4  Munf.  260.  We  must  therefore  consider 
this  case  on  Its  merits."  Upon  these  views 
this  court  acted  In  that  case,  and  upon 
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them  this  conrt  and  the  court  of  appeals 
ol  Vlrstnla  has  always  acted.  InthlscMJio 
tbe  appellant  with  his  flratpetitlon  to  this 
court  should  have  preseDted,  not  only  the 
record  of  the  chancery  cause,  but  also  the 
reconl  of  tbe  proceedfogs  la  which  the 
Judgment  was  rendered  on  the  (ortbcom- 
\ng  bond,  and  this  conrt  would  have 
awarded  hbn  an  appeal  to  the  chancery 
decree,  and  a  aupen^eaa  to  both  tbe  de- 
cree and  the  Judgment  on  the  forthcoming 
bond.  Bat  tiavIuK  failed  to  present  the 
record  of  the  Judgmenton  the  forthcoming 
bond,  aa  be  should  have  done,  be  was, 
after  the  appeal  and  auperBOdena  were  al- 
lowed, very  properly  allowed  to  present 
the  record  of  the  proceedings  on  the  Judg- 
ment on  the  forthcoming  bond,  and  a 
aaperaetJeua  was  properly  allowed  him, 
tbnugfa  the  amount  of  the  Judgment  was 
lees  than  1100;  for,  as  we  have  seen,  It 
was  an  appendage  to  the  record  of  the  de- 
cree, and  constituted  one  proceeding  with 
it,  and  It  Is  admitted  we  had.  under  our 
statute,  property  taken  JnrlMdlctlon  of  the 
chancery  cause  to  review  tbe  decree. 

The  appellant's  counsel  also  Insists  that 
no  case  has  been  made  out  by  the  plaintiff 
below,  because  be  excepted  to  each  and  all 
of  the  depositions  taken  by  the  plaintiff 
for  different  reaBons;  and  when  these  ex- 
ceptions are  considered  by  this  court  It  will 
be  found  that  not  one  of  the  depositions 
can  be  read.  So  thattheease  really  standa 
before  this  court  on  tbe  bill  and  answem ; 
and  as  the  answers  deny  all  the  material 
allegations  of  the  bill, ft  follows,  of  course, 
that  tbe  injunction  shonld  have  been  dis- 
solved, and  the  bill  dismissed .  It  It  were 
true,  as  claimed,  that  the  oblectlons  to  the 
reading  of  the  depositions  were  valid,  they 
have  all  been  waived  by  the  appellant  ex- 
coptthose  objections,  it  tboe be  any, based 
on  the  Incompetency  of  the  witness  In  tbe 
court  below  to  testify  as  to  certain  mat- 
ters testified  to  by  him.  The  exceptions 
taken  to  these  depositions  noticed  in  tbe 
statement  ol  this  case  were,  so  far  as  the 
record  shows,  never  called  to  the  atten- 
tion of  the  court  below,  nor  noticed  by 
any  decree  rendered  by  the  conrt;  and, 
with  the  exception  ot  those  based  on  the 
Incompetency  ot  the  witness  to  testify  to 
the  matter  objected  to,  all  these  exceptions 
of  the  appellant  must.  In  this  court,  be 
considered  as  having  been  waived  by  the 
appellant,  and  the  other  defendants  in  the 
court  below,  and  cannot  now  be  raised  or 
relied  on  In  this  court.  This  Is  tbe  well- 
settled  law  both  In  Virginia  and  In  this 
state.  Fant  v.  Miller.  17  Grat.  187;  Hill  v. 
Proctor.  10  W.  Va.  78.  The  law,  as  Inld 
down  and  fullowed  both  In  Virginia  and 
West  Virginia,  Is  as  follows:  "An  excep- 
tion to  a  deposition,  whether  Indorsed  on 
it  or  taken  and  entered  on  Its  face  In  the 
process  ot  taking  It,  or  written  on  a  sepa- 
rate paper  and  filed  In  the  cause,  (except 
npon  the  ground  of  locompetency,  In 
which  cose  no  exception  Is  necessary.)  not 
having  been  brought  to  the  notice  of  the 
court  below,  or  passed  upon  by  the  court, 
ought  tu  be  considered  as  having  been 
waived,  and  cannot  be  noticed  by  the  ap- 
pellate court;  and  a  general  Judgment  or 
decree  of  the  court  below  against  the 
party  making  the  objection  canuotbe  con- 


sidered aa  inToUns  adecMon  aponHw  ex* 

ceptlona. " 

In  this  caae  there  la  really  no  prop«-  evi- 
dence that  any  exceptions  were  ever  filed 
to  any  of  thed^oeltlons.  The  record  con- 
tains nowhere  any  reference  to  anyaucta 
exceptions  as  filed,  and  nothing  to  Indicate 
that  they  were  ever  filed  e:tuept  the  fact 
that  the  cleric  In  making  out  the  record 
copies  theseTarionsexceptlonaas  Indorsed 
on  tbe  different  depositions.  Noneof  these 
exceptions  have  any  date  to  tb«n,  and  all 
ot  them  may  have  been  indorsed  on  these 
depositions  since  the  court  finally  decided 
the  cause.  But,  as  we  have  ee^,  it  would 
have  made  no  difference  if  they  bad  hfea 
taken  and  inserted  In  the  body  of  the  dep- 
ositions when  the  depcwitlona  were  taken. 
If  the  record  falls  to  show  that  the  atten- 
tion of  tbe  conrt  was  called  to  the  exceiv- 
tlon,  or  unless  the  court  belowacted  upon 
It.  the  appellate  court  will  consider  tbe 
cause  as  though  such  exception  had  never 
been  filed.  The  duposltlone  of  Prondfoot 
and  MeClaskeyare  objected  to  because  the 
witnesses  are  incompetent  to  testify,  each 
ot  them  being  Interested  In  the  event  uf 
the  suit.  I  cannot  see  that  McClask^  Is 
Interested :  but  Proudfoot  Is,  being  a  se- 
curity in  one  of  the  forthcoming  hondfl. 
But  this  makes  no  sort  of  dlHerence,  for. 
though  he  was  directly  Interested,  and  for 
that  reason  Incompetent  to  testify  in  iviib, 
when  bis  deposition  was  taken,  his  deposi- 
tion could  be  read  and  considered  when 
the  case  was  heard  and  decided  on  the  226 
ot  October,  188S,  he  being  at  that  time 
competent  to  testify  by  our  then  existing 
statute  law.  Parker  v.  Clarkeon,  4  W. 
Va.  408,  pt.  2  of  syllabus;  Zone  v.  F^nk,  IS 
W.  Va.  693.  The  depositions,  therefore,  of 
Proudfoot  and  McCtaskey,  as  wril  as  all 
the  other  depositions  taken  in  this  cause, 
may  properly  be  read  and  considered  by 
the  court.  They  satisfactorily  prove  the 
case  ot  the  plaintiff  below,  as  stated  In  his 
bill.  But  Proudfoot.  at  the  close  of  Ms 
deposirion,  says  that  herecelved  theabove 
statements  from  Stlncheomband  Vansruy, 
and  a  part  of  then  he  hadperHonal  knowl- 
edge of.  As  we  cannot  dlstlngalsh  what 
portion  of  his  statements  he  had  peraunal 
knowledge  of  and  what  portion  be  learned 
from  Stlnchcomb  and  Vanscoy.  and  more 
especially  as  we  cannot  tell  when  he  re- 
ceived this  Information  from  these  parties, 
and  as  the  weight,  and  even  the  competen- 
cy.oftheevldencemlghtdepend  onthetime 
when  berecdvedtbeinlormatlon  from  these 
parties,  wew111,onthataccouut,  disregard 
what  he  says.  But  It  seems  to  me  the  de- 
cree of  the  conrt  below,  so  far  as  It  iierpet- 
nates  tbe  Injunction  to  these  Jadgments 
against  Vanscoy  Is  concerned,  was  Junti- 
fled  by  the  deposition  of  McClaskey.  wbu 
had  no  Interest  In  or  cure  for  the  declHton 
ot  this  cause.  Hlsevldence  Is  tbatfaeroade 
a  contract  tor  the  exchange  ot  lands  with 
Stinebcomb  conditionally,  about  the  Ut 
of  January.  1860.  He  says:  "I  was  to 
make  a  deed  for  the  land  In  Barbour  wbra 
he  cleared  oft  tbe  incumbrances  from  his 
land  In  Ritchie,  and  made  me  a  general 
warranty  deed  tor  It.  The  contract  Is  not 
In  force,  and  was  rescinded  aboutelgbteeu 
months  or  two  years  after  It  was  made. 
*  *  *  I  learned  from  Btinchcomb  that 
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he  coald  not  clear  It  ot  the  incumbrance 
upon  It  at  the  time,  and,  aubsequently, 
that  he  had  no  deed  forlt;  and  I  never  did 
learn  that  he  had  any  lefEal  title  to  said 
land  whatever.  It  was  my  underetandlnir 
-with  Stlncbcomb  that  he  had  no  claim  on 
my  land  In  Barbour  belonging  to  me,  and 
could  not  have  nntll  he  cleared  all  the  In- 
•cambrances  on  his  land  In  Ritchie,  and 
made  me  a  Keneral  warranty  deed  tor  the 
flame.  No  deeds  were  ever  made."  This 
being  all  the  evidence  In  the  record  by 
which  Stlnchcomb  conld  claim  any  title, 
lesal  or  equitable,  to  the  68  acres  of  land 
In  Barbour,  county,  and  It  appearing  by 
fair  Inference  from  this  that  he  never  had 
any  posseeslon  of  this  land,  and  It  not  ap- 
pearing that  the  conditional,  contract  of 
which  the  witness  speaks  was  ever  rednced 
to  writing.lt  follows, necessarily,  without 
regard  to  the  title  which  Stlnchcomb  had 
to  the  160  acres  of  land  In  Bltchle  county, 
that  he  had  no  title  or  claim,  lefcal  or 
equitable,  to  this  B8  acres  In  Barbour.  He 
seems  to  have  had  nothing  bat  a  verbal 
contract  with  McClaskey  that  McClaskey 
would  make  him  a  deed  for  the  68  acres, 
whenever  he  should  make  to  McOlaskey  a 
oeed  with  general  warranty  for  the.160 
acree,  which  he  claimed  to  own  In  Ritchie 
connty,and  should  freethat  tract  from  all 
locumbrancea.  This  verbal  contract  was 
▼old  by  the  Btatate  of  frauds,  and  the  pur^ 
chaser  under  It  never  having  been  put  In 
possession,  a  court  of  equity,  as  univer- 
sally admitted,  will  nut  enforce  It.  It  is 
void  and  inoperative,  both  at  law  and  in 
equity.  Yet  having  no  other  claim  to  this 
land,  Stlnchcomb  sold  it  to  Vanncoy,  and 
assigned  the  purchatte-money  bonds  given 
to  him  by  Vanscoy  to  Bennett  and  Ball.It 
ts  to  be  presumed,  for  a  valuable  consid- 
eration, and  then  recovered  Judgment  on 
the  notes,  the  collection  of  which  Vanscoy 
enjoined ;  and  the  decree  appealed  from  in 
this  case  perpetuates  the  injunction.  Of 
course  the  awarding  of  such  Injunction, 
and  the  perpetuating  of  It,  was  perfectly 
light.  If  the  conalderatlon  of  these  two 
bunds  wholly  failed,  and  on  the  evidence 
of  McClaskeyit  appears  that  the  considera- 
tion did  wholly  fall,  as  Stlnchcomb,  at  no 
time,  ever  had  any  title, legal  or  equitable, 
or  any  claim  of  any  kind  to  this  land, 
which  wastbeconslderatloD  forthebonds. 
If  we  were  to  assume  that  the  contract  for 
the  exchange  of  lands  between  McClask^ 
and  Stlnchcomb  was  in  writing.  It  would 
not  recUly  better  the  appellant's  case;  for 
it  was  cot  such  a  contract  as,  under  the 
circumstances  proven  in  this  vase,  a  court 
of  equity  will  specifically  enforce.  It  sat- 
Isfewtorlly  appears  from  the  evidence  that 
when  Stinchcomb  entered  into  this  con- 
tract to  exchange  lands  with  McCtaakey  he 
was,  and,  so  far  as  the  record  shows,  has 
ever  idnee  been,  unablts  to  perform  the  con- 
dition upon  which  alone  he  was  entitled 
to  the  land  belonging  to  McClaskey.  This 
t>elng  the  case,  a  court  of  equity  will  not 
compel  McClaskey  to  convey  the  land  to 
Stlnchcomb;  and  having  no  title,  legal 
or  equitable,  to  this  land  at  any  time, 
he  its  not  entitled,  nor  are  his  assigns  en- 
titled, to  enforce  judgments  which  they 
haTcreroveredon  uie  bonus  of  a  purchaser 
from  Stinchcomb. 


It  la  universally  admitted  to  be  law  that 
if  the  plalntm  In  a  suit  brought  to  enforce 
specifically  a  contract  fails  to  show  that 
he  has  performed,  or  been  ready  and  will- 
ing to  perform,  all  the  essential  terms  of 
the  contract  on  his  part,  and  also  that  he 
Is  ready  and  willing  to  do  all  matters  and 
things  on  his  part  thereafter  to  be  done, 
he  cannot  obtain  a  decree  requiring  the 
defendant  to  perform  his  part  of  the  con- 
tract. Fry,  Spec.  ferf.  c.  j9,  S  608,and  au- 
thorities cited.  Now  It  la  satisfactorily 
shown  that  Stinchcomb  was  not,  when  he 
made  this  contract  with  McClaskey,  and 
never  has  been  since,  able  to  convey  by  a 
valid  deed,  free  from  ittcnmbrance,  the  160 
acres  of  land  in  Ritchie  county;  and,  un- 
less he  could  doso.he  never  had  any  claim 
on  McClaskey  for  the  68  acres  In  Barbour 
county,  and  never  could  with  the  aid  of  a 
court  of  equity  acquire  title  to  It.  Will- 
iam Collins  In  tils  deposition  proves  that 
the  land  In  Ritchie  county  has  been  In  the 
adversary  possession  of  others  for  many 
years,  and  that  Stlnchcomb  never  bad 
been  In  possession  ot  It.  Marsh  -/roves 
that  a  conslderabl*}  portion  of  said  land 
has  been  in  the  adversary  possession  of 
others  for  26  or  SO  years,  and  that  be  him- 
self claims  more  than  a  hundred  acres  ot 
It  advetBoly  to  Stinchcomb,  and  la  the  own- 
er, and  has  exercised  acts  of  ownership 
over  the  same  since  18W,  and  has  had  a 
legal  title  to  It  since  1839  or  1840.  Stlnch- 
comb never  had  possession  of  any  of  It. 
On  cross-examination  this  witness  proved 
that  he  knewthatStinchcomb  claimed  the 
portion  of  this  tract  of  land,  which  he  bad 
patented,  and  believed  he  had  a  suit  pend- 
ing then  (1885)  for  the  balance  of  tbe  land, 
and  that  this  snit  had  been  pending  from 
fonr  to  six  years.  This  evidence.  It  seems 
to  me,  sufficiently  shows  that  in  1886 
Stinchcomb,  though  he  had  never  canceled 
his  contractwlth  McClaskey,  could  not  per^ 
form  the  essential  terms  of  it  on  bis  part, 
and  ther^ore  had  no  title,  even  had  the 
contract  been  In  writing,  to  have  It  ape- 
dflcally  enforced,  and  that  he  had  no 
right  to  sell  the  land  to  YaiMCoy,  or  to 
enforce  the  payment  of  the  purchase-mon- 
ey bonds  given  by  Vanscoy:  nor  had  his 
assignees,  Bennett  and  Hall,  any  such 
right.  They  had  In  such  case  only  the 
right  of  their  assignor.  This  has  been  the 
law  in  Virginia  and  In  this  state  ever 
since  tlie  decision  In  Norton  Bose,  2 
Wash.  (Va.)  283.  The  court,  therefore,  did 
not  err  in  perpetuating  the  Injunction  to 
prevent  the  enforcement  of  the  Judgments 
npon  the  assignees  against  Vanscoy.  But 
the  court  did  commit  one  error  in  the  de- 
cree appealed  from  to  the  prejudice  nf  the 
appellant,  Bennett,  as  well  aa  to  the  preju- 
dice of  bis  co-d^endant  Hall.  The  plain- 
tiff, in  making  out  his  clfUm,  had  to  show 
that  the  defendants,  Bennett  and  Hall, 
were  assignees  for  value  of  the  purchase- 
money  bondH  given  by  him  to  Stlnchcomb, 
the  assignor;  and.  when  the  court  perpet- 
ually enjoined  the  collection  ot  these 
bonds,  it  should  hare  given  a  decree  in 
favor  of  these  defendants  severally  for  tiie 
amount  doe  to  each  ot  them,  which  waa 
the  face  of  these  bonds  with  Interest,  it  b^ 
lug  presumed,  in  the  absence  of  all  proof, 
that  tliey  paid  Stinchcomb  the  face  ralne 
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of  the  bondB.  This  seAins  to  be  a  proper 
case  for  a  decree  between  co-defendants, 
which  Bfaoald  be  enten^d  only  when  It  Is 
based  on  ttaepleadlnKsand  proofs  between 
the  plaintiff  and  defendants.  Buriew  t. 
Quarrter,  16  W.  Va.  lOS;  Worthlngton  r. 
Staunton,  Id.  208.  When,  as  In  this  case, 
the  plaintiff  In  his  bill  allegra,  and  In  his 
proofs  shows  clearly,  a  state  of  facts  up- 
on which  one  defendant  has  a  clear  right 
to  a  decree  against  another  defendant,  It 
Is  proper  to  render  a  decree  In  acconlance 
with  sach  riKht,  and  not  turn  him  over  to 
another  snlt  against  sncb  defendant,  In 
which  be  wonid  recorer  on  the  same  erl- 

The  decree  of  October  22, 1883,  must  be 
affirmed;  but  this  court  must  render  such 
further  decree  between  the  co-defendants 
aB  the  court  below  onghttobave  rendered, 
and  a  decree  must  be  entered  for  J.  M. 
Bennett  against  Thomas  Stfncfacomb  for 
the  sail)  of  9267.26,  with  Interest  thereon 
from  October  22,  1883,  and  a  decree  in 
favor  of  William  Hall  against  Thomas 
Stlnchcomb  for  f 244.40,  with  Interest  from 
October  22, 1883,  till  paid,  and  the  appel- 
lant mnst  recover  of  Thomas  Stlnchcomb 
bis  costs  In  this  court  expended,  and  the 
anperaedeas  to  the  Judgment  on  the  forth* 
coming  bond  must  be  set  aside  and  held 
lor  nangbt. 

FlOKKHB  T.  Knibklt  et  al.^ 
(Suprsme  Oourt  gr^^^i^i^  Weat  VtrgtnUL 

AOKNovuneHBim  bt  Muousd  Wouir— B()tnTr 

— PUAniRO— AnHDlONT. 

1.  bi  the  oertlfloate  of  privy  examtnatlon,  ac- 
knowledgment, and  declaration  of  a  married 
woman  to  a  deed  oonveytn^  her  property,  a  sub- 
atautial  oompUanoe  with  tbe  statute  is  suffloleot. 
^erefore  where  a  ]uatice  certified  tbat  tiie  mar- 
ried woman,  *'belDg  examined  by  me  privily  and 
apart  from  her  hDshand  and  naviQ^  the  above 
deed  of  trust,  dated  December  the  15th,  1868,  ful- 
ly explained  to  her,  sbe,  the  sold  Sarah  Jane 
Knlsely,  aoknowledved  the  said  writing  to  1>e 
hot  aict,  uid  deolared  that  she  had  wiUingly  ao- 
knowledced  the  some,  and  did  not  wMi  to  re- 
tract It,"— tUswasa  substantial  cctmpUancewith 
the  statute. 

a.  The  certificate  of  e  jnstice  or  notary  of  the 
privy  examination,  acknowledgment,  and  deo- 
larauon  as  to  the  execotion  of  a  deed  of  a  mar- 
ried woman  Is  in  its  natore  a  Judicial  act,  and, 
in  the  absence  of  fraud  or  dnress,  It  Is  codoIU' 
•ive  of  tbe  facts  therein  oertifled. 

8.  A  party  will  not  be  permitted  to  amend 
his  bill  so  as  to  make  an  entirely  new  case. 

4.  Under  the  prayer  for  general  relief,  a 
party  oannot  recover  a  claim  dutiact  from  uiat 
drananded  by  the  bill. 
{SyUcOma  by  the  Court.) 

Appeal  from  drcolt  court,  Barboitr 

county. 

J.  Hop.  Woods  and  F.  Wooda,tor  appel- 
lant. Dayton  A  Dayton,  for  appellees. 

JOHNSON,  P.  On  tbe  28th  day  of  Angust, 
18B6,  Stephen  Arnold,  of  Barbour  county, 
conveyed  to  bis  daughter,  Sarah  Jane 
Knlsely,  a  tract  of  land  In  said  county, 
"subject  to  this  condition,  tbat  the  same 

iThis  case,  filed  October  80,  1880,  is  now  pdb- 
iished  by  request,  witti  others,  In  order  that  the 
Sontheastem  Bniorter  may  cover  all  caaes  in  the 
West  Vi^inla  Sq^arts  from  volume  99,  p.  1. 


shall  not  operate  as  a  conveyance  of  the 
legal  title  to  said  land  or  tbe  right  to  tbe 
poBsessloa  thereof  nntlt  after  tbe  death  of 
tbe  said  Stephen  Arnold."  On  tbe  15th 
day  of  December,  1868,  L.  U.  Knlsely  and 
tbe  said  Sarah  Jane  Knlsely,  his  wife,  ex- 
ecuted tbetr  Joint  and  several  bond  to 
James  Pickens,  for  the  sum  of  f 1,660.  On 
the  9th  day  of  September,  1871,  tbe  same 
parties  executed  and  delivered  to  tbe  said 
James  Pickens  their  bond  for  f  1,*JOO.  On 
the  15th  day  of  December,  1868,  Knlsely 
and  wife  conveyed  In  trust  to  R.  W.  Dan- 
iels, trustee,  to  secure  the  payment  of  said 
fl,650  bond,  the  said  tract  of  land  con- 
veyed to  Sarah  Jane  Knlsely  by  her  father, 
Stephen  Arnold.  This  deed  was  acknowl- 
edged by  the  grantees  before  Michael 
SiuoN,  a  Justice,  on  tbe  18th  day  of  Decem- 
ber, 1868,  and  was  recorded  on  the  same 
day.  The  certificate  of  acknowledgment 
as  to  Mrs.  Knlsely  Is  as  tuUowa:  "West 
Virginia.  Barbour  county,  to-wlt:  T,  Mikd 
Simon.  Justice  of  Union  township.  In  the 
county  aforesaid,  do  certify  that  Sarah 
Jane  Knlsely,  the  wife  of  the  above>oamed 
L.  M.  Knisely,  personally  appeared  before 
me  In  my  township,  and  being  examined 
by  me  privily  and  apart  from  ber  bawband, 
and  having  the  above  deed  of  tmst,  date 
December  the  15th.  186S,  fully  explained  to 
her,  she,  the  said  Sarah  Jane  Kiiisely,  ac- 
knowledged the  said  wrightly  to  be  her 
act,  and  declared  that  she  had  willingly 
acknowledged  the  same  and  did  knot 
wish  to  retract  It.  Given  under  my  hand, 
this  18th  day  of  December,  1868.  Michael 
Simon.  Justice."  On  the  9th  day  of  Sep- 
tember, 1871,  tbe  same  parties  conveyed 
the  same  land  to  Nathan  J.  Goptin,  trus- 
tee, to  secure  the  said  f 1,200  bond,  and  on 
the  same  day  acknowledged  the  snld  deed 
before  Hbnson  L.  Hoff,  Justice.  Tbe  ac- 
knowledgment Is  In  almost  the  same 
words  as  the  acknowledgment  before  Jus- 
tice SncoN.conclndlng.as  to  Mrs.  Knlsely: 
"And  being  examined  by  me  privily  and 
apart  from  her  huabnud,  and  having  the 
above  deed  of  trust,  dated  September  the 
9th,  1871.  fully  e3n)1alned  to  her,  she.  tbe 
said  Sarah  Jane  Knlnely,  acknowledg  the 
said  wrighting  to  be  her  act.  and  declared 
that  she  had  willingly  acknowledg  the 
same  and  did  not  wish  to  retract  tt.^  At 
April  rules.  1874,  Pickens  filed  his  bill  In  tbe 
circuit  court  of  Barbour  county,  setting 
forth  the  above-stated  facts,  and  praying 
that  the  said  deeds  might  be  construed  to 
ascertain  what  interest  Sarah  Jane  KnMe- 
ly  had  in  the  land,  and  that  all  the  inter- 
est of  Knisely  and  wife  therein  might  be 
sold,  and  tbe  proceeds  of  sale  be  applied  to 
discharge  said  tmst-Ucms,  and  for  general 
relief.  Sarah  Jane  Knlsoy  answered  the 
bill,  and  In  ber  answer  she  admitted  the  ex- 
ecution of  the  bonds,  but  averred  that  she 
was  only  the  surety  of  her  husband,  aud 
that  her  separate  estate  could  not  be  Hold 
to  pay  said  debts.  She  admits  she  signed 
said  deedH,  but  says  she  signed  them  by 
direction  of  her  husband.  As  to  ber  al- 
leged acknowledgmmt  of  tbe  deed  of  De- 
cember 15, 1868,  she  says:  "She  nttnly  de- 
nies that  the  same  was  ever  acknowledged 
by  her,  and  she  says  that  the  certificate 
of  acknowledgment  and  privy  examtnatloD 
of  and  by  her  of  Justice  Micsabi.  SkuoN, 
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of  the  date  of  the  18th  day  of  December, 
1868,  as  the  same  seems  to  be  appended  at 
the  foot  ut  the  said  deed.  Is  wholly  errone- 
ous, and  contrary  to  tmth  and  fact. "  As 
to  tbeacknowled^ent  of  the  second  deed 
of  trust,  she  1b  silent  In  this  answer.  She 
filed  an  amended  answert  la  which  she 
claimed  that  the  certificates  of  ber  privy 
examination  to  said  deeds  were  fatal^  de- 
tectlve,  and  said  deeds  were  not  binding  on 
her.  L.  M.  Knlsely  answered  the  bill,  and 
in  his  answer  said :  "Bespondent  did  In- 
sist apon  his  wife  and  co-defendant,  Sarah 
Jane  Knlsely,  signing  said  obligation  as 
respondent's  snretj.  which  she  thereupon 
did,  and  she  also,  m  tike  manner,  signed 
ber  signature  to  the  said  trust-deed ;  bnt 
be  denies  that  she  acknowledged  the 
same,  and  sayv  that  the  certificate  of  the 
Justice  to  the  facts  stated  In  It  as  to  his 
Bald  wife's  acknowledging  the  said  deed 
are  untrue,  and  were  procnred  to  be  done 
by  the  plain  tUt  for  the  purpose  of  acquiring 
by  fraad  the  real  estate  of  his  wife  in  se- 
curity and  discharge  and  satisfaction  of 
his  demand  against  this  respondent,  who 
vas  unable  to  pay  him  otherwise. "  He 
says  nothing  about  the  certificate  to  the 
second  trust-deed.  He  pleads  usury  In  the 
debt,  and  claims  that  be  Is  entitled  to  be 
relieved  of  all  usurious  excess.  Deposi- 
tions were  taken.  The  cause  was  referred 
to  a  commissioner  to  state  an  account. 
The  report  was  filed,  and  exceptions  hi- 
dorsed,  which  were  not  passed  upon  by 
the  court.  On  the  SUtta  of  October,  1888, 
the  court  dismissed  the  bill,  with  costs. 
From  this  decree  Pickens  appealed. 

The  court  must  have  dismissed  the  bill, 
because  In  Its  opinion  the  certificate  of  ac- 
knowledgment of  Mrs.  Kolsely  to  the  two 
deeds  of  trust  executed  by  her  on  her  sepa- 
rate estate  were  fatally  defective;  for,  If 
they  are  not,  one  of  the  deeds  at  least 
would  be  good,  even  if  the  other  should  t>e 
held  void  on  the  ground  that  she  never 
acknowledged  it  at  all.  Are  the  two  cer- 
tificates abovereferred  tofatallydefectlTeT 
It  ts  well  established  by  our  court  that  a 
literal  compliance  with  the  statute  Is  not 
required,  bnt  there  most  be  a  substantial 
compliance  with  all  therequirements  there- 
of. Watson  Michael,  31  W.  Va.  568. 
Do  the  eertiflnates  substantially  comply 
with  the  statute?  We  have  but  one  case 
In  our  court  having  any  bearing  upon  the 
subject,  and  that  Is  Watson  v.  Michael, 
supra,  where  it  was  decided  that  the 
words,  "and  the  deed  being  read  to  her," 
were  not  equivalent  to  the  words  required 
by  the  statute,— "being  fully  explained  to 
ber. "  In  all  of  the  otbercases  there  was  a 
clear  omission  of  one  or  more  of  the  posl- 
tl  ve  requlremen  ts  of  the  statnte.  Here  the 
omitted  words  are,  "willingly  executed 
the  same;'*  and  the  substituted  phrase  is. 
"had  willingly  acknowledged  the  same." 
These  certificates  show  that  the  married 
woman  personally  appeared  liefore  the 
Justice, and  proceed:  ** Andbeingexamined 
by  mi^  privily  and  apart  from  her  hus- 
band, and  having  the  above  deed  uf  trust, 
date  December  16. 1868,  [in  the  one  case, 
and  ISeptember  9, 1871,  in  the  other.]  fally 
explaloed  to  her,  she.  the  said  Sarah  Jane 
Knlsely,  acknowledged  the  writing  to  be 
her  act,  and  declared  tiiat  she  bad  willing- 


ly acknowledged  the  same,  and  did  not 
wish  to  retract  it."  In  Buy  kin  t.  Rain,  28 
Ala.  332.  the  statute  required  the  certifi- 
cate to  show  "that  she  signed  and  sealed 
and  delivered  the  same  as  her  voluntary 
act  and  deed,  without  any  fear,  threats, 
or  compulsion  of  her  husband. "  The  cer- 
tificate showed  "that  she  signed,  sealed, 
and  dellTered  the  above  instrument  of 
mortgage  deed  on  herown  freewill  and  ac- 
cord, and  wlthontany  fear, persuasion, or 
threats  from  ber  said  husband,  and  for 
thecKpress  purposes  therein  stated."  The 
court  decided  that  the  certificate  was  not 
"either  In  words  or  substance  the  acknowl- 
edgment required  bylaw.  It  was  essen- 
tial tbat  she  should  acknowledge,  among 
other  things,  that  she  executed  the  mort- 
gage *  without  any  fear.'  She  has  not 
acknowledged  this,  nor  anything  In  sub- 
stance the  same.  It  will  not  do  to  say 
she  acknowledged  something  like  It.  Re- 
semblance Is  nut  Identity.  Fearoiayexist 
on  the  partot  the  wife,  *  wltboutanyforoe, 
persuasion,  or  threats'  from  the  husband. 
Her  acknowledgment  tbat  she  executed 
the  deed  on  ber  own  freewill  and  accord  Is 
not  Identical  In  substance  with  acknowl- 
edging that  she  executed  it  freely,  without 
any  fear  of  her  husband.  Fear  may  exist, 
and  often  does  exist,  In  a  degree  so  mod- 
erate as  not  to  destroy  the  freedom  of  the 
wUl."  In  Pennsylvania  the  statute  r^ 
quired  that  the  person  taking  the  ao- 
knowledgment "  should  read  to  the  wife, 
or  otherwlite  make  known  to  her,  the  full 
contents  of  the  deed."*  In  Mclntire  t. 
Ward,  5  Bin.  296,  It  appeared  that  the  cer. 
tlflcate  of  acknowledgment  showed  that 
the  wife  "acknowledged  the  Indenture  of 
bargain  and  sale  to  be  her  act  and  deed 
according  to  Its  trae  intent  and  meaning, 
and  the  land  and  premises  therein  men- 
tioned to  be  bargained  and  sold  with  all 
and  every  the  appurtenances  to  be  the 
right,  title,  interest,  estate,  and  property 
of  the  witbin-named  Samuel  Tudd,  his 
heirs  and  assigns,  forever."  The  court 
b^dthata  substantial  compliance  with 
the  statute.  Tilqbman.  C.  J.,  for  a  ma- 
jority of  the  court,  said :  **  She  knew  then 
tbat  the  land  was  conveyed  to  Todd  In 
fee-simple,  which  is  the  essential  part  of 
the  deed ;  and  It  may  be  fairly  presumed 
that  this  was  communicated  to  her  by  the 
Justices  who  took  her  acknowledgment, 
although  I  do  not  consider  that  to  be 
material,  provided  It  appears  she  bad 
the  knowledge.  •  •  •  Considering  the 
whole  of  this  certificate  then,  it  sufficient- 
ly appears  that  the  contents  of  the  deed 
were  known  to  her."  In  Sballerv.  Brand, 
6  Bin.  485,  it  appeared  the  statute  directs 
the  person  taking  the  acknowledgment  uf 
a  married  woman  "shall  examine  the  wife 
separate  and  apart  from  ber  husband,  and 
shall  read  or  otherwise  make  known  to 
her  the  full  contents  of  the  deed ;  and  If 
upon  such  separate  examination  she  shall 
declare  that  she  did  voluntarily,  and  of 
her  own  free  will  and  accord,  seal,  and,  as 
her  act  and  deed,  deliver,  the  said  deed, 
without  coercion  or  compulsion  by  ber 
husband,  then  the  said  deed  shall  be  good 
and  valid. "  The  ^certificate  as  to  the  wife 
showed  only  this:  "She,  the  said  Catha- 
rine, being  of  lull  age,  separate  and  apart 
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from  her  husband  by  me  examined,  and 
the  full  contents  made  known  to  her, 
voluntarily  consenting  thereto."  In  this 
case,  TiLGHUAM,  C.  J.,  delivering  the  opin- 
ion uf  the  court,  said:  "It  la  not  strain- 
ingthe  expression,  'rolantartly consenting 
theretu.*  too  far  to  say  that  It  implies  she 
declared  that  she  executed  thf*  deed  vol- 
untarily; and  that  Is  sufficient,  for,  if  the 
execation  was  voluntary,  It  was  without 
coercion  or  compulsion.  I  am  clearly  of 
opinion,  therefore,  that  by  this  deed  the 
estate  of  the  wife  was  legally  conreyed." 
We  do  not  say  that  we  approve  those  two 
decisions  in  their  entirety,  but  cite  them 
to  show  how  liberal  the  Hupreme  court 
of  Pennsylvania  has  been  in  holding 
words  used  to  be  the  equivalent  of  those 
required  by  the  statute.  We  shall  not 
have  to  go  to  this  extent  of  liberality  to 
hold  the  certlflcatea  here  a  substantial 
compliance  with  the  statute.  In  giving 
a  construction  to  the  language  used,  we 
must  look  to  the  whole  certitlcate,  just  as 
we  would  in  construing  any  other  Instru- 
mmt.  The  Justice  certifies  that  he  has  ex- 
amined Mrs.  Knisely  separately  and  apart 
from  her  husband:  that,  during  such 
privy  examination,  he  fully  explained  to 
her  the  Haid  writing,  that  she  then  ac- 
knowledged the  same,  that  she  tbra  de- 
clared that  Bhe*'had  willingly  acknowl- 
edged the  same,  and  that  she  did  not  wish 
to  retract  it. "  When  it  is  said  she  had 
willingly  acknowledged  the  same,  it  seems 
clear  to  us,  taking  the  whole  certificate 
together.  It  was  not  meant  that  she  had, 
during  the  privy  examination  then  being 
had,  "willingly  acknowledged  the  deed." 
There  would  be  no  meaning  In  that.  It 
was  not  the  duty  of  tbe  Justice  to  ask  her 
whether  she  was  willingly  then  acknowl- 
edging the  paper,  or  whether  she  was 
willingly  then  declaring  that  she  had 
"willingly"  executed  the  same,  and  did 
nnt  then  wish  to  retract  it.  It  we  give 
the  certificate  the  construction  contended 
lor  by  counsel  for  appellee,  we  would 
have  to  hold  that  during  her  examination 
separate  and  apart  from  her  husband  she 
acknowledged  the  doed,  aud  declared  that 
■he  bad  willingly  then  acknowledged  it, 
and  she  did  not  wish  to  retract  the  ac- 
knowledgment thus  willingly  made. 
What  was  It  she  declared  that  she  did  nnt 
wish  to  retract?  Certainly  the  execution 
of  the  deed.  And,  when  she  declared  that 
8&e  "had  willingly  acknowledged  the 
deed, "she  meant  that  she  bad  willingly 
executed  it ;  that  Is,  she  declared  that  she 
had  willingly  signed  and  sealed  the  deed, 
tree  from  the  control  of  her  husband,  and 
that  act  she  did  noCwlsh  to  retract.  This 
Is  the  true  sense  and  construct  ion  of  the 
Inatmment,  and  It  woold  be  technical  In- 
deed to  hold  that  this  was  not  a  substan- 
tial compliance  with  thestatutory  require- 
ment. In  the  case  of  BoyklD  r.  Rain,  28 
Ala.  382,  there  were  no  words  used  which, 
by  any  reasonable  construction,  could  be 
held  to  mean  that  she  had  executed  the 
deed  without  any  fear  of  her  huRband.  It 
was  necessary  that  such  words  should  be 
used.  Here,  we  think.  It  la  plain  that 
every  req  uirement  of  tb,^  statute  was  com- 
plied with. 
But  aa  to  the  deed  of  December  15, 1868,  a 


more  serious  question  la  raised.   The  an- 
swers of  the  defendants  both  plead  the 
fact  that  Mrs.  £ni»dy  never  acknowl- 
edged that  deed  at  all.  Tbia  Is  sufttained 
by  her  own  deposition,  and  also  by  the 
deposition  of  her  faiuband,  1*.  M,  Knlaeiy. 
and  by  the  Justice,  Miohakl  Sim  on  ;  and 
there  Is  not  a  particle  of  evidence  save  the 
certificate  Itself  to  contradict  these  wit- 
nesses. This  raises  the  Interesting  ques- 
tion whether  under  any  clrcumstancea  the 
certificate  of  the  Justice  or  notary  to  the 
examination  of  a  married  woman  can  be 
contradicted  by  parol,  and  the  further 
question,  whether.  If  so,  the  evidence  of  the 
Justice  or  notary  Is  competent  to  Impeach 
it.   The  case  of  Harkins  v.  Forayth,  11 
Leigh,  294,    takes  very  strong  ground 
against  both  propositions.  In  that  case  a 
bill  was  filed  to  enforce  a  deed  of  trust. 
Mrs.  Harkins,  In  her  answer,  admitted 
that  she  signed  the  deed.  She  averred 
that  the  two  Justices  of  ttie  peace  asked 
her,  in  the  presence  of  her  husband,  if  she 
acknowledged  It  to  be  her  act  and  deed, 
and  bad  willingly  signed,  sealed,  and  de- 
livered the  same,  and  whether  she  wished 
to  retract  it.  But  she  averred,  and  she 
chfti^red  the  fact  to  be,  that  the  Justices 
did  nut  read  the  deed  to  her,  nor  In  any 
mannw  whatever  explain  it  to  her.  On 
the  part  of  the  delmdant8,tbe  deposftlons 
of  both  the  Justices  were  taken,  and  they 
say  that  they  did  not  read  or  explain  the 
deed  to  Mrs.  Harkins,  It  not  being  their 
habit  to  do  so.   The  <5ourt  decreed  the 
land  to  be  sold.   Elisabeth  Ha i^lna  ap- 
pealed. Tucker,  P.,  said  the  question  was 
one  of  great  Importance,  and  of  first  im- 
pression In  that  court.  After  stating  that 
at  common  law  a  married  woman  could 
not  by  Joining  in  a  deed  bar  herself  or 
those  claiming  nnder  her  of  her  own  es- 
tate, be  said:  "In  process  of  time,  fines 
were  adapted  to  this  end,  by  which  the 
rights  of  a  wife  might  be  snccerafully 
passed;  but,  to  prevent  Imposition  upon 
her,  It  was  at  length  provided  by  statute 
that,  where  a  Aniecovert  was  oneolthe 
parties  to  a  fine,  she  should  be  privily  ex- 
amined, and>  if  she  reused  her  assent,  the 
fine  should  not  be  levied."  He  says  this 
proceeding  was  the  prototypeof  our  privy 
examination.  But  though  the  privy  ex- 
amination was  positively  enjoined  by 
statute,  yet,  if  a  ibme  was  allowed  to  ac- 
knowledge a  fine  without  examination.  It 
nevertheless  bound  ber,  and  could  not  b» 
reversed ;  for  she  could  not  contradict  the 
record,  which  set  forth  her  examination. 
He  shows  that  in  Virginia,  as  a  substitute 
for  the  fine,  a  deed  accompanied  by  a 
privy  examination  of  the  Ame  has  been 
adopted,  which  could  be  ^tber  Iwlore  a 
court  of  record  or  before  two  Justices  of 
the  peace.  In  both  eases  the  samereqal' 
sltiona  exist.   Where  this  examination  is 
had  in  court,  it  must  be  conceded  that  it 
is  altogether  conclusive,  and  that  no  alle- 
gation can  be  admitted  to  contradict  the 
entry,  however  much  that  may  be  at  va- 
riance with  the  real  facts.  The  second 
mode  of  privy  examination  Is  by  two  Ja«- 
tices  of  the  peace;  and  It  seems  to  he 
supposed  that,  because  It  Is  a  matter  io 
pais,  the  certificate  of  the  ]usti<»s  may  be 
directly  contradicted  and  the  deed  vaca^ 
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ed  by  the  testimony  ot  wltnecms,  and 
even  by  the  depoeltloiia  ol  the  Jastices 
themselvea.  He  says  sach  a  position  Is  at 
rariance  with  the  spirit  and  object  of  the 
law,  and  also  with  the  very  terms  oltbe 
law.  Ha  farther  says:  "If  the  door  be 
once  opened  to  the  contradiction  of  the 
magistrates'  certificates,  where  la  the 
point  at  which  we  shall  stop  ?  The  wrtt- 
1ns:  most  be  explained:  and,  li  the  certlfl- 
cate  that  It  was  explained  can  be  contri^ 
dieted,  what  shall  prevent  Inquiry  wheth- 
er It  was  truly  explained?  For,  If  not 
truly  explained,  the  condition  of  the  Ibma 
la  surely  not  better  than  U  the  deed  were 
not  explained  at  an.  *  *  *  To  me,  in- 
deed,  it  seems  that  the  demon  of  mischief 
eoold  not  snegent  a  notion  better  calcu- 
lated to  throw  all  things  in  relation  to  ti- 
tles Into  their  original  chaos  than  the  es- 
tablishment ot  the  principle  here  con  tend- 
ed for."  He  admits  that,  notwithstand- 
ing the  eoncloslveness  of  the  certlfloate  at 
law,  the  ibttto  may  be  relteTed  In  equity, 
when  It  has  been  obtained  by  the  fraud  of 
the  party  claiming  under  the  deeil.  In  that 
case  there  wa§  no  proof  of  fraud.  At  most 
It  was  the  omission  to  carry  out  one  ot  the 
requirements  of  the  statate.  It  la  a  very 
different  case  In  which  the  married  woman 
was  not  before  the  }astlce  at  ell,  or,  being 
there,  had  positively  refused  to  acknowl- 
edge the  deed,  or  make  the  declaration 
that  she  had  willingly  executed  and  did 
not  wish  to  retract  It,  and  the  Justice 
willfully  or  corruptly  in  the  one  case  or 
the  other  certlflee  to  falsehoods  through- 
out. 

In  Rollins  v.  Menager,  22  W.  Va.  461, 
this  court  followed  UarlcinB  t.  Forsyth, 
and  decided  that  in  a  case  like  tiiat,  where 
there  was  no  proof  of  fraud,  the  fbme  cov- 
(Tt  will  not  be  permitted,  by  parol  evi- 
dence, tocontradlct  the  facts  set  out  In  the 
certificate  of  her  private  examination,  ac- 
knowledgment, and  declaration,  so  as  to 
avoid  the  effect  of  the  deed  of  trust,  unless 
she  first  establish,  by  evidence  satisfacto- 
rily, that,  with  the  concnrrenee  of  those 
claiming  under  the  deed  of  trust,  the  mar- 
ried woman  has  been  defranded  or  im- 
posed npon  by  the  pretended  privy  exam- 
ination, acknowledgment,  and  declara- 
tion. 

The  authorities  hold  that  the  c«iJflcate 
by  a  justice  or  notary  of  the  privy  exami- 
nation, acknowledgment,  and  declaration 
of  a  married  woman  as  to  the  execution 
of  a  deed  by  hesr  Is  In  Its  nature  a  Judicial 
act,  and,  In  the  absence  of  fraud  orduress, 
Is  conclusive  of  the  facts  certified;  that  a 
purchaser  boaa  Ode,  and  without  partici- 
pation In  or  notice  of  the  fraud,  Is  pro- 
tected by  ft;  but,  as  to  all  other  persons, 
parol ertdenea  Is  admlBslble  to  show  fraud 
or  dnress  connected  >vlth  the  acknowledg- 
ment. White  V.  Graves,  107  Mass.  825; 
Moore  Fnller,  6  Or.  272:  Manafactnring 
Co.  TRook,  84  Pa.  St.  442;  Johnston  v. 
Wallace.  68  Misa.  881;  Stone  v.  Montgom- 
ery, 85  Mies.  88;  Koconrek  v.  Marak,  54 
Tex.  201;  Williams  v.  Pouns,  48  Tex.  141 ; 
Louden T.Blythe, 87  Pa.8t.22;  Mlchener  t. 
Gavender,  W  Pa.  St.  8S4;  Jamison  v. 
Jamison,  8  Wbart.  4S7;  Schrader  v.  Deck- 
er, 0  Pa.  St.  14;  Baldwin  v.  Snowden,  U 
Ohio  St.  208;  Heeter  v.  Glasgow,  79  Fa. 


St.  79;  Ennor  v.  Thompson.  46  III.  314; 
Llckmon  v.  Harding,  65  lU.  5(^;  Kerrv. 
RusseU,  60  lU.  666;  BotUns  v.  Meoager,  2S 
W.  Va.  461;  Hendenon  v.  Smith,  36  W. 
Va.m 

Schrader  v.  Deeker.  supra,  was  a  very 
hard  case,  and  yet  Itwas  held  that,  even  un- 
der those  circnmstances,  a  hona  Sde  pur* 
chaser  without  notice  could  not  be  affect- 
ed by  the  fraud ;  but  In  that  case  the  wife 
was  relieved,  because  the  grantee  partlcU 
pated  in  the  (rand.  The  circumstances,  as 
stated  by  the  Judge,  were  as  follows: 
The  deed  was  glvra  to  a  tavern-keeper 
partly  In  payment  of  a  profligate  hns- 
bfmd's  debt,  contraeted  in  a  coarse  of 
dmnkenness  and  debanehery,  and  was 
thus  procured:  Means,  the  grantee,  at- 
tended by  his  wife  and  a  man  called  Don- 
Inger,  who  bad  no  proper  concern  with 
the  business,  and  an  inexperienced  Justice 
picked  up  by  the  way.  repaired  to  the 
honse  of  the  husband,  while  the  wife  was 
In  the  throes  of  child-birth.  Means,  his 
wife,  and  Donlnger  entered  the  sick  wo- 
man's chamber,  and  met  In  tbe  first  instance 
with  a  repulse  they  had  reason  to  expect. 
It  was  not  until  she  had  been  badgered 
for  two  hours,  and  worn  out  by  the  Im- 
portunity of  her  husband,  as  well  as  de- 
ceived with  false  assurances  by  the  rest 
the  party, of  her  husband's  richt  and  abll 
tty  to  redeem  tbe  land,  that  they  worked 
her  to  th^r  will.  The  Justice  was  then 
called  in,  and,  having  first  asked  her,  in 
the  presence  of  her  husband,  whether  the 
instrument  she  had  executed  was  her 
deed,  he  signed  the  certificate,  which  had 
been  brought  alongforthe  occaMon.  Chief 
Justice  QiBsoN  then  saya:  "If  these  clp- 
cumstances  are  proved,  partlcniariy  the 
crisis  selected  for  the  transaction,  the  in- 
struments employed  to  bend  her  to  their 
purpose,  and  the  deception  effected  by  tbe 
false  assurBnces,  they  will  show  the  exiat- 
encB  ot  a  conspiracy  to  strip  her  of  her 
property  by  force  and  fraud,  and  the  Jury 
will  have  no  more  to  do  than  to  find  (or 
the  plaintiff  all  the  land  which  had  not 
been  paid  for  to  Means  or  his  Toluntary 
grantee,  and  all  that  may  have  been  paid 
for  with  knowledge  of  the  fraud.  To  do 
leas  wonid  disgrace  the  administration  of 
Justice. "  The  Judgment  was  rerersed,  and 
a  new  trial  granted. 

In  Bank  v.  Copeland,  18  Md.  806,  it  ap. 
peared  that  a  wife  was, by  threats  and  in- 
timidation, induced  to  sign  and  acknowlr 
edge  a  mortgage  deed.  A  bill  was  filed  to 
foreclose,  and  the  wife,  in  her  answer, 
pleaded  the  thrpats  and  Intimidation,  and 

?roof  was  taken  which  clearly  showed  It. 
t  did  not  appear  that  the  grantee  par- 
ticipated in  the  fraud,  or  had  any  notice 
of  it,  yet  tbe  court  held  that  the  tact  that 
the  mortgagee  took  no  part  in  die  execu- 
tion of  tbe  mortgage  by  the  wife  does  not 
strengthen  his  right  to  set  it  up  as  valid, 
nor  Impair  hers  to  avoid  it.  The  accept- 
ance of  a  mortgage  Implies  adoption  by 
tbe  mortgagee  of  the  husband's  agency  in 
procuring  It.  This  decision  wedisapprove, 
as  It  seems  to  us  to  be  asalnstbotb  reason 
and  authority.  As  between  the  grantor 
and  grantee,  who  participated  in  the 
fraudulent  execution  or  acknowledgment 
ol  the  deed.  It  Is  in  a  court  of  equity  open 
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to  Impeacbment;  bat,  where  the  in'antor 
slsnefl  and  acknowledged  the  deed,  It  can- 
not be  impeached  aa  to  an  innocent  pur- 
chaser. Bat  huwBtandB  the  case  ofa  mar- 
ried woman  whose  acknowledgment  of  a 
deed  appears  r^alar  on  ita  face,  yet  abe 
never  appeared  before  the  Joatice  wtao 
wrote  the  acknowled^ent. 

Id  Mlchener  v.  Calender,  88  Pa.  St.  888, 
the  court  decided  that  where,  in  a  mort- 
gage of  a  married  woman's  separate  es- 
tate, the  alderman  falsely  or  by  mistake 
certified  to  the  separate  examination  and 
cwkQowIedsment  of  the  wife,  who  neither 
•Igaed  the  mortage  nor  appeared  before 
him,  the  mortgagee  will  be  affected  by  the 
fraud,  though  he  was  not  i)reBent  at  the 
cwkDowledgment  nor  Informed  of  what 

Jansed.  He  wtll  not  be  presumed  to  be  a 
onaBde  porchaaer;  nor  is  it  Deceseary 
to  prove  notlceto  him  of  afraodolent  mis- 
take. Woodward,  J.,  after  stating  the 
law  as  we  hare  above,  said :  "  Such  Is  tbe 
doctrine  of  the  cases  In  our  books,  and,  on 
the  strength  of  It  tbe  learned  Judge  ruled 
that  the  gniss  blunder.  If  not  fraud,  of  the 
alderman  In  certifying  to  the  separate  ex- 
amination and  acknowledgment  of  a  wife, 
who  had  not  signed  tbe  mortage  nor  ap- 
peared before  him,  could  not  atfnctCav- 
ender,  the  mortgagee,  because  he  was  not 
present  when  the  mortgage  was  acknowl- 
edged, and  was  never  Informed  of  what 
passed,  and  that  he  was  to  be  preeomM 
to  be  aAooAilt/epurchaser.  If  the  doctrine 
of  notice  Is  to  be  applied  In  this  manner, 
DO  married  woman'sestate  IsRafe,  and  the 
statutes  thathave  been  passed  for  her  pro- 
tection areas  worthless  as  waste  paper ; 
for,  whenever  her  husband  goes  into  a 
conspiracy  to  strip  her  of  her  lands,  the 
transaction  is  not  likely  to  be  attended 
wltb  any  circumstances  of  notice  that 
are  eosceptlble  of  proof.  Here,  for  In- 
stance, is  a  mortgage  upon  Mrs.  Mlchener's 
separate  estate,  made  to  a  conveyancer, 
and  duly  witnessed  and  acknowledged, 
which,  for  aught  that  appears  ut  record, 
■be  never  saw  nor  heard  of  untii  she  was 
sued  upon  It  by  this  eelreiketaa.  Her  name 
appears  to  the  printed  copy  on  our  paper 
books,  but  when  or  by  whom  it  was  8at>- 
scrlbed  to  the  original  Instrument  dues 
not  appear.  It  certainly  was  not  there 
when  tbe  alderman  witnessed  and  ac- 
knowledged the  mortgage.  Tbe  statute 
requires  the  signature  tu  precede  the  ac< 
knowledgment :  fuid,  without  signature 
and  acknowledgment  according  to  the 
statuto.  It  Is  not  and  cannot  be  a  mort- 
gage on  herestate.  To  call  the  mortgagee 
a  <boDa  Sde  purchaser,  and  to  put  her  to 
proof  that  he  knew  she  had  been  cheated, 
vrould  be  like  making  her  right  to  reclaim 
stolen  goods  dependent  on  the  receiver's 
knowledge  of  tbe  felony.  Suppose  the 
mortgage  was  a  forgery  out  and  out,  and 
Cavender  chuse  to  Invest  his  money  In  a 

gurchase  of  It,  must  It  be  enforced  because 
e  did  not  know  he  was  buying  a  forged 
Instrument?  An  Instrument  known  to  be 
forged  would  not  be  purchased,  and  would 
therefore  be  worthless  tu  the  forger. 
Counterieit  notes  would  never  be  tssned  If 
a  herald  went  before  to  proclaim  thdr 
spurlonsnesB.  But  because  they  are  taken 
without  notice  do  they  become  genuine? 


Is  every  bank  and  Individual  to  redeem 
whatever  obllgatlanB  bonn  Me  holders 
may  obtain  a^nst  them,  without  r^pird 
to  the  question  whether  the  obUffattons 
have  ever  Issued  or  not?  To  carry  tbe 
law  of  notlee  to  such  an  extent  wonld 
subvert  all  law  and  Justice.  •  •  •  Tbe 
only  excuse  the  aldoman  gives  tor  his 
reckless  ctmdnct  Is  that  'George  told  me  It 
was  a  temporary  matter,  and  tbax  he 
would  make  It  all  right  If  Mr.Carenderob- 
Jected.'  To  George  and  the  alderman,  Mr. 
Cavender  must  look  to  make  It  all  right, 
but  he  must  not  touch  Mrs.  MIcfaener'a  es- 
tate by  means  of  sncb  a  murtgage.** 

In  Allen  v.  Lenoir.  88  Miss,  m,  tbe  bin 
was  filed  to  foreclose  a  mortgage  parport- 
Ing  to  have  been  executed  by  boUi  boa* 
band  and  wife,  and  purporting  to  have 
been  acknowledged  by  the  wife.  In  beran- 
ewer  she  stated  that  "thedeed  was  signed 
by  her,  but  was  never  acknowledged,  be- 
cause, wboi  she  went  to  Benlah  for  the 
purpose  ot  acknowledging  said  mortjgage, 
she  was  informed  that  the  elerk  ol  the 

erobftte  court,  John  B.  Hunt,  was  intox- 
'ated,  and  declined  to  see  her.  and  ahe  left 
the  mortgage  In  the  store  of  Martin  ft 
Christmas,  adjoining  the  office  of  said 
clerk,  intending  to  return  and  acknowl- 
edge it ;  but  she  never  did  see  said  clwk, 
John  B.  Hunt,  In  rdatlon  thereto,  and 
never  did  acknowleilge  said  mortgage  be- 
fore said  Hunt  or  any  other  officer." 
Thomas  B.  Lenoir,  in  his  deposition,  stated 
that  he  went  to  Benlah  to  get  the  mort- 
gage; that  it  was  then  In  the  bands  of  tbe 
clerk,  and  there  was  no  certificate  of  ac- 
knowledgment to  It.  The  clerk,  John  B. 
Hunt,  stated  to  deponmt  that  "be  had 
been  told  Mra.  Lenoir  had  been  there,  bat 
he  was  not  fit  to  be  seen  by  a  l<idy,  and 
did  not  see  her  and  had  notseen  her  since: 
but  as  she  had  previously  acknowledged 
a  similar  mortgage  before  him,  and  he 
knew  her  handwriting,  he  would  not  give 
them  any  further  trouble,  bat  would  cer- 
tlfy  to  It. "  Lenoir  also  stated  In  his  dep- 
osition tbat  tbe  certificate  ot  aeknowledir- 
ment  by  Mrs.  Lenoir  to  the  mortgage  was 
made  by  the  clerk,  John  B.  Hunt,  at 
deponent's  request.  There  was  aonne 
other  testimony.  The  court  ordered  aaale 
of  the  mortgaged  property,  and  an  ap- 
peal was  taken.  Cahpbbi^l,  J.,  delivering 
the  opinion  of  tbe  court,  said:  "We  can- 
not escape  the  conclusion,  after  an  eameet 
effort  to  avoid  It.  that  the  mortgago  was 
never  acknowledged  by  Mrs.  Lenoir,  and 
that  the  certificate  that  she  bad  acknowl- 
edged It  Is  untrue.  A  proper  acknowleds- 
ment  Is  an  essential  part  of  the  convey- 
ance of  her  land  by  a  married  woman. 
The  bill  charges  tbe  execution  of  the  mort- 
gage by  Mr.  and  Mrs.  Lenoir.  In  the  an- 
swer she  denies  that  she  ever  acknowl- 
e<lged  It.  There  Is  nothing  but  the  official 
certificate  of  ber  acknowledgment  to  con- 
tradict her  answer,  which  Is  supported  by 
a  number  ot  circumstances  which  fully  sua - 
tain  it. "  Tbe  decree  was  reversed. 

In  Johnston  v.  Wallace,  Id.  831,  It  was 
held  that  a  deed  having  been  signed  by  a 
husband  and  wife,  and  she  havtnir  ap. 
peared  before  an  officer  competent  to  take 
her  acknowledgment,  and  having  acknowl- 
edged It  In  some  manner,  and  he  havtoK 
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certified  on  thndeedtbat  she  bad  acknowl- 
edged on  a  private  examination,  separate 
cuid  apart  from  her  hasband,  that  she  bad 
cxecated  the  deed  freely  and  voluntarily, 
-without  any  fear,  threats,  or  compulsion 
on  the  part  of  her  basband,  tbe  truth  of 
the  certificate  as  to  its  statements  cannot 
be  questioned  as  against  a  ^oita  ilde  pur- 
chaser. It  was  also  decided  that  the  case 
did  not  present  the  question  whether  a 
certificate  of  acknowledgrment  can  be 
ehown  to  be  a  fraud  and  forgery,  which 
was  dfclded  In  tbe  afflrmative  in  Allen  v. 
Xjeuoir,  to  which  view  the  court  adheres. 
In  this  case, CampbbiiL,  J.,  who  also  deliv- 
ered the  opinion  In  Allen  Lenoir,  draws 
a  distinction  between  tbe  case  In  which 
tiie  married  woman  was  not  before  the 
Justice  for  the  purpose  of  acknuwledgrlngra 
oeed,  and  ttie  case  where  she  does  appear, 
and  acknowledge  It  In  some  manner,  and 
the  ]oatlce  certifies  to  parts  ol  sncti  ac- 
fenowledgment  that  are  false.  In  the  lat- 
ter case  the  conrt  holds  that,  as  against  a 
bona  ttdB  purchaser,  the  certificate  cannot 
t>e  Impeached,  and  In  the  other  It  can  be 
impeached.  The  court  says,  as  to  tbe 
former  case :  **  But,  wbere tbe  person  never 
appeared  before  an  officer  to  acknowledge 
the  deed,  but  be  falsely  certifies  that  she 
^Id,  bis  act  Is  wholly  wlfeboot  aathority 
of  law,  and  void  ta  toto.  All  must  be  sub* 
Ject  to  the  risk  of  an  occasional  forgery  by 
officers  authorised  to  take  acknowledg- 
ments. Although  liable  to  bedecelved  ana 
Imposed  on  by  such  an  act,  no  one  can 
claim  that  a  married  woman's  estate 
should  be  devested  by  forgery.  And  when 
she  in  fact  did  not  appear  before  tbe  ofli- 
car  to  acknowledge,  although  he  may  cer- 
tify that  she  did,  she  may  show  that  she 
did  not,  for  his  act  Is  wholly  without  au- 
thority, and  she  but  rights  herself  and 
wrongs  no  one  In  proving  the  truth  of  the 
case;  foruo  one  can  claim  by  virtue  of  a 
foi^ry.  The  law  requires  no  other  evi- 
dence of  the  acknowledgment  of  a  deed  by 
a  married  woman  but  the  prescribed  om- 
dal  certificate.-  Indeed  no  other  evidence 
of  acknowledgment  besides  tbe  official  cer- 
tificate can  bo  received.  A  cloud  nf  wit- 
nesses attesting  the  fact  of  tbe  fullest  ac* 
knowledgment  will  not  supply  the  want 
of  tbe  official  certificate  of  acknowledg- 
ment or  an  omission  In  it  when  made. " 

In  all  the  eases  the  struggle  has  been  to 
protect  the  married  woman  In  her  right 
of  property  on  thn  one  hand,  and  the  in- 
nocent parcbaser.wbo  has  parted  with  his 
money  for  her  land,  on  tbe  other,  audtonp- 
boldtberights  of  land-owners,  wbo  mast 
necessarily  rely  on  the  correctness  of  the 
records  of  land-titles  for  their  protection. 
Ther^ore  It  has  been  uniformly  held  that, 
as  regards  an  Innocmt  parchaser  of  the 
land  of  a  married  woman,  the  certlflcato 
of  her  acknowledgment  of  the  deed  by  an 
authorised  officer  Is  conclusive  of  tbe  facte 
which  are  therein  stated.  This  principle, 
It  is  contended,  applies  to  every  ease  wbere 
the  acknowledgment  has  been  certified  by 
an  officer  authorised  to  take  It,  whether 
tbe  married  woman  ever  acknowledged  it 
or  not.  But  I  have  found  no  case  where 
ft  has  been  held  that  if  it  clearly  appeared, 
by  proper  parol  evldoice,  that  tbe  mar- 
ried woman  never.  In  tact,  appeared  be- 


fore the  officer  to  acknowledge  tbe  deed, 
and  tbe  certificate  contains  all  tbe  require- 
ments of  the  law,  Just  as  though  she  had 
In  fact  appeared  before  the  officer,  the 
deed  would  operate  to  devest  ber  estate, 
even  In  favor  <jlt  an  Innocent  parcbaaer; 
but  we  have  cited  two  eases  wboe  It  has 
been  held  that  under  such  circumstances 
ber  estate  could  not  be  devested.  It  does 
seem  to  me  that  strong  as  may  be  the 
claims  of  innocent  purcbasers,  who  have 
been  thus  Imposed  upon  by  the  gross 
fraud  and  collusion  of  a  wicked  husband 
and  a  Justice,  who  has  no  regard  for  the 
rights  of  property,  yet  the  claim  of  an  In- 
nocent wne,  who,  without  tbe  least  fault 
of  hers,  has  thus  been  the  victim  of  such 
an  attempted  spoliation  of  her  land, 
makes  a  much  stronger  appeal  to  the 
court. 

Onr  constltntlon  requires  the  leglslatare 
to  "pass  such  laws  as  may  be  necessary 
to  protect  the  property  of  married  women 
from  the  debts,  liabilities,  and  control  of 
th»lr  haebands. "  8eetlon  49.  art.  6.  Tbe 
legislature  has  done  so,  and  thrown 
around  the  married  woman  many  safe- 
guards, one  of  which  is  the  law  that  no 
deed  shall  convey  her  property,  unless  she 
has  been  by  a  proper  ufficer  examined 
privily  and  apart  from  her  busbaud  In  r» 
latlon  thereto,  and,  after  It  has  been  fully 
explained  to  her,  ehetben  acknowledges  It 
and  declares  that  she  wUllngly  executed 
it,  and  does  not  wish  to  retract  It.  It 
would  give  her  but  little  protection  It  a 
certificate*  of  such  privy  examination,  ac- 
knowledgment, and  declaration  could 
take  frum  her  her  mtate.  when.  In  tact, 
she  did  not  know  that  any  such  certificate 
was  contemplated,  and  did  not  appear  be* 
fore  such  officer  at  all.  For  reasons  of 
public  policy,  and  to  protect  innocentpuiv 
chasers.  It  has  been  uniformly  held  that 
when  a  married  woman  appears  before  a 
Justice  for  the  purpose  of  acknowledging  a 
deed,  and  does  In  some  manner  attempt 
to  do  what  the  law  reqoirea  to  be  done, 
the  certificate  Is  conclnslve  of  the  facto 
therein  stated  as  regards  Innocent  pur* 
chasers.  This  Is  a  necessary  rule  of  law, 
and  not  a  harsh  one  to  her,  because.  It  the 
Jnstlce  has  not  asked  her  all  thn  questions 
required,  or  has  omitted  anything  wlilcb 
The  statute  reqolres.  as  fully  explaining 
the  deed  to  her,  she  m^  notify  the  pur- 
chaser ol  that  fact  liefore  the  deed  Is  ddlv- 
ered  to  him,  and  thus  prevent  it  from  op- 
erating to  pass  her  title  to  tbe  property. 
But,  where  she  has  not  appeared  before 
tbe  officer,  she  has  no  opportunity  to  save 
her  property,  any  more  than  the  man  has 
whose  name  Is  forged  to  a  n^otlable 
note.  In  the  case  of  the  note,  no  one 
would  hesitate  to  say  that  It  would  be 
void  In  the  bands  of  an  Innocent  bolder 
for  value.  Why  then  should  it  be  said 
that  tbe  married  woman  should  be  held 
for  tbe  act  of  tbe  Justice,  which  was  as 
much  without  authority  or  warrant  in 
law  as  the  foi^jery  of  the  man's  name  to 
the  note?  Tf  this  can  be  done,  there  Is  no 
protection  to  a  married  woman's  proper- 
ty, there  Is  no  protection  to  any  man's 
real  estate;  for  It  Is  Juat  as  easy  for  a 
Justice,  who  bas  no  fear  of  consequences, 
to  forge  the  signatura  of  a  man  to  a  deed 
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conreylng  his  farm  to  another,  and  then 
make  a  false  certificate  of  htei  acknowtedg- 
meat  thereof,  ae  to  make  the  false  cwtifl- 
cateoithe  acfcaowledsnieDt  of  a  married 
voman.  The  purchoaer  could  thai  take 
It  tram  the  one  who  had  pronured  the  jaa- 
tice  to  do  the  act,  and  be  entirely  Innocent 
of  the  forgery  and  fraud.  '  No  one  would 
tor  a  moment  suppose  that  under  snch  dr- 
cumstanees  the  man  thus  Imposed  upnn 
should  lose  his  farm.  The  Innocent  pur- 
chaser In  such  a  case  would  have  every 
reason  to  believe  that  the  deed  had  been 
slfRied  by  the  grantor,  or  that  It  bud  been 
signed  for  him  by  another,  because  he  had, 
according  to  the  certificate  of  the  Justice, 
acknowledged  It  as  his  signature,  which 
woDid  be  conclnslre  against  lilm  If  he 
conld  not  Impeach  It  in  the  bands  of  an  in- 
nocent purcba«er.  A  marrie<i  woman's 
signature  to  a  deed  amounts  to  nothing 
In  any  one's  hands  as  to  her  until  she  has 
acknowledged  the  deed  before  a  proper 
officer,  after  privy  examination,  and  be 
has  certified  that  all  the  requirements  of 
the  statute  have  been  complied  with,  and 
the  deed  has  been  recorded.  She  oagbt  to 
have  the  same  right  to  Impeach  the  certifi- 
cate of  her  appearance  before  the  officer 
making  It,  when  In  fact  she  did  not  appear 
btfore  him,  that  a  man  has  to  prove  a 
deed  professing  to  be  algoed  by  him  to  be 
a  forgery.  The  rights  of  property  are  too 
sacred  to  allow  them  to  be  swept  away 
without  the  knowledge  of  the  owner, 
when  he  bas  made  no  contract  of  sale 
with  tbe  pretended  purchaser.  No  consid- 
eration of  public  policy  can  Justify  the 
robbing  of  a  married  woman  of  her  sepa- 
rate estate.  If  therefore  It  legally  appears 
In  this  record  that  the  deed  of  the  16th  of 
December,  1868,  which  appears  to  have 
been  properly  aciinowledged  by  Sarah 
Jane  Knisnly  by  tbe  certificate  of  Michael 
Simon,  the  justice,  was  not  acknowledged 
by  Mrs.  Knisely,— that  Is,  If  it  appears  by 

f»roper  proof  that  that  certificate  is  total- 
y  false;  that  Mrs.  Knisely  never  appeared 
before  said  Jnstlce  to  acknowledge  said 
deed,— the  deed  as  to  her  Is  void,  even  in 
the  bands  of  an  Innocent  purchaser  for 
value.  In  a  case  of  this  character,  the 
proof  to  sustain  tbe  Impeachment  of  the 
certificate  should  be  of  the  clearest,  strong- 
est, and  most  convincing  character. 
Hourtlenne  v.  Schnoor,  88  Ulcb.  374; 
Kerr  v.  Russell,  69  lU.  666.  The  proof 
should  be  almost.  If  not  quite,  as  strong 
as  tbat  required  to  correct  a  mistake  in 
a  deed;  tbat  is,  it  should  not  be  loose, 
equivocal,  or  open  to  reasonable  doubt  or 
opposing  presumptions.  Jarrell  v.  Jar- 
reli,  27  W.  Va.  748.  The  reason  for  this  Is 
that  the  writing  itself  Is  regarded  as  evi- 
dence so  strong  that  only  other  unequivo- 
cal evidence.  Irresistibly  conclusive, Is  suffi- 
cient to  overthrow  It.  It  is  not  necessary 
that  there  should  be  no  opposing  or  con- 
tradictory evidence;  but  the  evidence  that 
the  certificate  la  totally  false  must  be  so 
strong  as  to  remove  every  reasonable 
duabt.  If  the  evidence  in  this  cause  Is 
competent,  it  comes  up  to  the  full  require- 
ment of  tbe  rule,  as  we  have  stated  It. 
There  can  be  no  doubt  of  the  fact.  If  the 
evidence  is  competent,  that  Mrs.  Knisely 
never  appeared  before  Justice  Simon  at  ah 


to  acknowledge  the  deed  of  December  15, 
1H88,  as  certified  by  said  justice  in  his  cer- 
tificate attached  to  thedeed.  Mrs.Kiiia(dy 
taerselt  testifies  that  she  did  not  appear  be- 
fore him ;  and  both  Knls^  and  tbe  Jns- 
tlce depose  that  the  Justice  made  tbe  cer- 
tificate in  the  absence  of  Mrs.  Knisely, 
while  he  was  sitting  on  his  horse  in  tbe 
public  road.  The  Justice,  in  hia  deposi- 
tion, which  was  excepted  to  in  the  conrt 
below  for  Incompetency,  says  tbat  Mrs. 
Knisely  did  acknowledge  b^ore  him  a 
deed  of  trust  to  secnre  the  91.600  to  Plck- 
ens.  which  deed  was  aeeated  to  W.  W. 
Daniels,  trustee.  He  says  she  never  ac- 
knowledged but  one  deed  of  tbat  kind. 
Being  asked  whether,  ^ter  he  had  taitea 
her  acknowledgment  as  stated,  J^.  M. 
Knisely  did  not  bring  another  deed  of 
trust,  bearing  date  as  before  tftated  to  W. 
W.  Daniels,  trustee,  to  secnre  tbe  plaintiff 
tbe  said  sum  of  91,650,  and.  If  so,  what 
be  did  with  said  deed  of  tmat,  he  an* 
swered:  "Llk^  a  deed  of  trust  was  ac- 
knowledged this  morning,  and  the  even- 
ing of  the  day  after  L.  M.  Knisely  met  me 
on  the  road,  and  says  to  me,  'Squire, 
Pickens  objects  to  tbe  deed  of  trust  on  ac- 
count of  your  certificate,'  and  I  asked  him 
what  was  the  matter  with  that.  *Wdl.' 
says  he,  'you  put  both  certificates  of  me 
and  my  wile  in  one,'  and  then  he  said:  'I 
have  drawn  up  new  certificates  for  you 
by  an  old  one  i  bad.  and  the  deed  of  trust 
is  all  right,  with  the  exception  of  your 
certificate.*  Then  I  took  the  deed  of  trust, 
and  looked  at  it,  and  I  saw  his  name  and 
William  Daniels'  name,  which  I  tfaooght 
to  be  the  same  one.  Tl»  same  amonnt, 
at  least,  was  In  it,  and  her  name.  I  saw 
tbe  certificates  were  changed,  and  then  I 
signed  them.  I  had  been  In  the  practice  ol 
nut  drawing  up  the  certificates  to  tbe  ac- 
knowledgment of  a  deed  for  perhaps  s 
month ormore  after  the  acknowledgment. 
I  suppose  I  did  not  have  this  particular 
deed  of  trust  when  Mr.  and  Mra.  Knisely 
acknowledged  the  deed  of  trnst,  but  it 
was  one  of  tbe  same  date,  and  the  same 
amount.  L.  M.  Knisdy,  to  the  best  of  my 
recollection,  never  acknowledged  the  deed, 
as  certified  to."  Bnt  It  Is  here  Insisted, 
that  Justice  Simon's  testimony  was  in- 
competent to  impeach  his  certificate.  Id 
Harklns  v.  Forsyth,  11  Leigh.  3M,  It  was 
not  only  bdd  tbat  tbe  Justice's  testimony 
was  Incompetent,  but  also  that  all  testi- 
mony was  Incompetent  to  impeach  tbe 
certificate  In  that  case,  because  there  was 
no  fraud  or  duress  claimed.  In  a  case  like 
tbat,  we  have  seen,  the  authorities  gener- 
ally hold  that  evidence  cannot  be  beard 
to  Impeach  tiie  tmth  of  the  certificate. 

In  jourdan  v.  Joardan.  9  Seig.  A  R.  ass, 
it  was  b^d  that  the  deed  of  a  married  wo- 
man was  void  where  the  certificate  of  her 
examination  did  not  show  that  she  was 
examined  separate  and  apart  fmm  her 
husband,  and  that  the  parol  evidence  ol 
the  Justice  was  Inadmissible  to  show  that 
he  in  fact  did  examine  her  separate  awl 
apart  from  her  husband. 

In  Stone  v.  Montgomery,86  Miss.  83,  tbe 
deposition  of  the  Justice  was  taken  to 
show  that  the  statements  made  In  his  cer^ 
tlflcatowere  untrue;  and  tbe  court  said : 
"  We  are  of  opinion  that  the  officu-  could 
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Qot  be  examined  for  soch  a  purpose,  bis 
official  acts  are  dune  and  certified  under 
oatb,  and  It  would  be  mischievous  In  the 
extreme  to  permit  such  a  person  to  ap- 
pear as  a  wltaesB  and  falsify  his  own  sol- 
emn act.  Sneh  a  eonne  would  expose 
weak  or  dishonest  officers  to  the  must 
danf?erous  temptations,  and  render  the 
tenure  of  property  unsafe  and  precarious 
by  subjecting  the  eridences  of  titles,  nnder 
which  It  was  held,  to  the  frail  and  uaner- 
tain  memory  or  to  the  cormptton  of  oflt- 
cers  who  have.  In  due  torm,certlfled  to  the 
regularity  of  their  acts."  In  that  case  the 
only  irregularity  claimed  was  that  the  ex- 
amlDation  of  the  wife  was  "in  the  presence 
of  her  husband." 

In  Bank  v.  Cupeland.  18  Md.  805,  It  was 
held  that  the  magistrate  who  took  the  ac- 
knowledgment of  a  married  woman  to  a 
deed  Is  not,  from  considerations  of  public 
policy,  it  from  no  otlier,  a  competent  wit- 
nesB  to  contradict  or  impeach  his  certifi- 
cate of  acknowledgment.  In  that  case  It 
clearly  appeared  that  the  wife  waH  before 
thp  Justice,  bat  It  was  Insisted  that  by 
threats,  etc.,  she  was  Induced  to  acknowl- 
edge the  deed. 

In  Allen  v.  Jjcnolr,  6S  Miss.  821,  evidence 
of  the  declarations  of  Hunt,  who  took 
the  acknowledgment,  which  declarations 
showed  that  the  married  woman  was  not 
before  him,  were  objected  to;  and  the  su- 
preme court  Said :  The  chancellor  did  err 
in  not  suppressing  the  evidence  of  what 
Hunt,  the  clerk,  whose  certificate  of  ac- 
knowledgment appears  on  the  mortgage, 
told  the  witness  about  the  certificate.  It 
was  incompetent,  both  because  It  was 
hearsay  and  because  It  Impeached  the  offl- 
clal  certificate  of  Hunt. " 

In  the  ease  of  A^lchener  t  Calender,  88 
Pa.  St.  884,  the  only  evidence  to  Impeacli 
the  certificate  was  given  by  the  alderman 
who  took  the  acknowledgment.  He  testi- 
fied that  the  married  woman  was  not  be- 
fore him  to  be  examined  at  any  time.  His 
testimony  was  taken  under  exception  to 
his  competency  as  a  witness  to  contradict 
his  own  official  act.  Judgment  was  had 
against  the  married  woman  In  the  court 
below,  on  the  ground  that  the  certificate 
could  not  be  impeached  even  under  these 
drcumstances  In  the  hands  of  an  innocent 
purchaser.  The  supreme  court  reversed 
the  case,  and  necessarily  considered  the 
testimony  of  the  alderman,  although  the 
question  of  his  competency  was  not  al- 
luded to  In  the  opinion.  The  court  quotes 
from  his  evidence,  without  saying  any- 
thing abont  bis  competency. 

Tn  Rollins  t.  Menager,  23  W.  Va.  461,  the 
statement  of  the  case  (page  46&)  shows 
that  the  Justice  who  took  the  acknowl- 
edgment was  examined  as  a  witness ;  but 
it  appears  that  his  evidence  was  in  favor 
of  and  not  against  bis  certificates.  His 
evidence  Is  also  referred  to  In  the  opinion. 
Pbkv  471.  There  seems  to  have  been  no 
exception  to  it,  and  there  conld  be  no  legal 
exception  to  It,  because  It  did  not  tend  to 
impeach  his  certificate.  It  was  formeriy 
held  that  attesting  witnesses  to  a  will 
could  not  contrHdlct  the  facts  set  out  In 
their  attestation.  Goodtltle  v.  Clayton, 
4  Burrows,  2224.  But  this  court  has  held 
that  the  question  of  the  sxecuUon  ol  a 


will  Is  to  be  determined  like  any  other  In 
view  of  alt  the  legitimate  evidence  In  the 
case,  and  no  controlling  effect  Is  to  be 
given  to  the  testimony  of  the  subscribing 
witnesses.  Their  direct  participation  In 
the  transaction  must,  of  course,  under  or* 
dinary  circumstances,  give  great  w^ht 
to  their  testimony ;  but  It  Is  liable  to  be 
rebutted  by  other  evidence,  either  direct  or 
circumstantial.  But  it  was  further  held 
that  the  testimony  of  a  subscribing  wit- 
ness against  the  validity  of  a  will  must  be 
viewed  with  suspicion.  Webb  t.  pye,  18 
W,  Va.  876. 

It  seems  to  us  that  It  Is  admissible  to 
hear  the  evidence  of  a  Justice  who  took 
the  acknowledgment  of  a  married  woman 
to  prove  that  she  never  did  In  fact  appear 
before  him  to  acknowledge  a  deed,  al- 
though he  has  certified  that  she  did.  It  Is 
of  course  permitting  him  to  testify  to  his 
own  baseness;  but,  though  his  erldenoe 
must  be  by  court  and  Jury  viewed  with 
suspicion,  yet,  we  think,  it  Is  competent 
in  such  a  case,  and  should  be  received  for 
what  it  Is  worth,  and,  unless  supported 
by  other  facts  and  circumstances  In  the 
case,  it  would  not  be  regarded  as  sufficient 
to  impeach  bis  certificate.  Especially  do 
we  think  that  In  this  state  his  evldmce  Is 
competent,  since  evm  the  parties  In  inters 
est,  with  certain  exceptions,  are  compe- 
tent to  testify  in  their  own  behalf.  But  it 
Is  Insisted  that  the  testimony  of  Knisely 
and  wife  was  Incompetent.  The  record 
does  not  show  the  date  at  which  their 
depositions  were  taken;  but  the  decree 
dismissing  the  biirwas  entered  on  the  80th 
day  of  October.  1R8S.  On  the  27th  day  ot 
March,  18S2,  the  legislature  passed  an  act 
declaring  that  **  in  any  civil  action,  snlt^ 
or  proceeding  the  husband  or  wife  of  any 
party  thereto,  or  of  any  person  In  whose 
behalf  any  such  suit  or  proceeding  is 
brought,  prosecuted,  opposed,  or  defend- 
ed,shall  be  competent  to  give  evidence  the 
same  as  any  other  witness  on  behalf  (rf 
any  party  to  snch  suit,  action,  or  proceed- 
ing, except  that  no  husband  or  wife  shall 
disclose  any  confidential  communication 
made  by  one  to  the  other  during  their 
marriage."  Section  22,  c.  160,  p,  644,  Acts 
1882.  This  act  went  Into  effect  90  days 
after  Its  passage,  ou  the  27th  of  J  une,  1882, 
so  that  it  was  In  full  force  and  vigor  when 
the  decree  of  October  80, 1888,  was  heard 
on  the  depositions,  etc.  The  language  Is, 
the  husband  and  wife  ''shall  be  competent 
to  give  evidence."  Within  the  meaning  ot 
said  section,  the  competency  ot  the  testi- 
mony taken  is  determined  at  the  time  the 
court  reads  it,  and  not  at  the  time  the 
depositions  are  taken.  Zane  v.  Fink,  18 
W.  Va.  698.  So,  at  the  time  these  deposi- 
tions were  read,  both  husband  and  wtfs 
were  competent  to  give  evidence.  There- 
fore the  testimony  ot  Knisely  and  wife 
was  competent.  The  evidence  all  being 
comi>etent  leaves  no  doubt  that  the  mar* 
ried  woman,  Mrs.  Knisely, never  acknowl- 
edged said  deed,  and  It  Is  therefore  void  as 
to  her.  The  second  deed  of  trust,  we  have 
found,  is  valid ;  but  it  is  necessarily  sub* 
Ject  to  the  life-estate  of  Stephen  Arnold, 
the  grantor  of  Mrs.  Knisely,  as  appears 
by  the  terms  ot  the  deed.  Liove  v.  Teter, 
Si  W.  Va.  745. 
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It  iB  claimed  that  the  land  ie  subject  to 
the  curtesy  Initiate  of  the  husband  and 
father;  that,  If  the  deeds  were  void,  stUl 
the  bill  ODRtat  not  to  have  been  dismissed, 
because  Mrs.  Knlsely  signed  the  notes, 
and  the  rents  and  profits  of  her  real  estate 
are  sabject  to  their  payment.  No  such  re- 
lief as  is  claimed  could  be  had  In  this  aolt. 
The  bill  was  not  filed  (or  any  such  par- 
pose,  and  it  could  not  be  amende:]  for  such 
a  purpose,  as  that  would  make  an  entire- 
ly new  case.  The  debt  of  a  ffeneral  e»dtt- 
or  of  a  married  woman  does  not  consti- 
tute a  Hen  or  charge  upon  her  separate  es- 
tate, real  or  personal,  prior  to  the  institu- 
tion of  the  suit  by  socb  creditor  to  subject 
such  estate  to  the  payment  thereof.  Gen- 
eral creditors  of  a  /)?ine  covert  bare  no 
priority  over  each  other,  unless  It  be  ao> 
quired  by  superior  dtUgoioe  InproceedlnK 
to  obtain  satisfaction.  Hughes  t.  Ham- 
ilton, 19  W.  Va.  866;  Plercy  v.  Beckett.  15 
W.  Va.  444;  Lamb  t.  Cecil,  28  W.  Va.  658. 

We  hare  examined  the  ertdence.  and  do 
not  think  that  the  usury  charged  In  the 
answer  is  proved.  For  the  error  which 
we  have  pointed  out  the  decree  of  October 
80, 1888,  is  reversed,  with  costs  to  the  ap- 
pellant; and  this  cause  Is  remanded  to  be 
further  proceeded  In  according  to  the  prin- 
ciples herein  announced. 

Wood,  J.,  absent 

Gbbbn,  J.,  {dlsaentiog.)  1  fally  concur 
with  President  Johnson  that  the  certifi- 
cate of  a  Justice  of  the  privy  examination 
and  acknowledgment  of  a  married  wo- 
mau  of  a  deed  conveying  her  land  Is  in  the 
nature  of  a  Judicial  act,  and  that  she  can- 
not, by  parol  evidence,  contradict  the  facts 
set  out  In  the  certificate  of  the  Justice  so 
as  to  avoid  the  effect  of  such  deed,  when 
It  has  been  execoted  by  her,  and  duly  re- 
corded with  the  appended  certlflcateln  due 
form,  ttnleee  she  first  establish,  by  satis- 
factory parol  evidence,  that,  with  the  con- 
currence of  thoB  •  claiming  the  land  oader 
her  deed,  slie  had  been  defrauded  or  Im- 

Eosed  upon  by  the  pretended  privy  exam- 
latlon  of  her  by  the  Justice.  This  Is  un- 
quentlonably  the  law  in  this  state.  It  Is 
so  expressly  laM  down.in  the  second  point 
of  the  syllabus  of  Bollins  v.  lienager,  82 
W.  Va.  462.  In  tact  It  Is  the  law.  so  fu*  as 
I  know.  In  every  state  in  the  Union  except 
Missouri  and  Mississippi;  and  In  the  lat- 
ter state,  it  is  the  law  with  a  qualifica- 
tion, which.  I  will  show,  is  without  any 
reasonable  foundation,  and  contrary, 
most  obviously,  to  Justice  and  sound  pub- 
lic policy.  In  Missouri,  it  Is  held  that  a 
certificate  of  a  Justice,  when  In  conform- 
Ity-with  the  statute,  Is  only  prima  facte 
evidence  of  any  of  the  facts  recited  in  it; 
and  parol  evidence  Is  admissible  In  every 
case  to  contradict  the  facts  so  recited,  and 
to  show  that  the  acknowledgment  and 
privy  examination  were  not  such  as  were 
stated  in  the  certlflcafce,  and  not  such  as 
the  law  required.  For  example.  In  that 
state  the  wife  may  prove,  by  parol  evi- 
dence, that  the  Justice  or  other  officer  did 
not.  as  he  states  in  his  certificate,  fully  ex- 

f>laln  to  her  the  deed,  or  examine  her  priv- 
ly,  and  apart  from  her  husband,  or  in* 
quire  whether  she  had  wiUingljr  executed 
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the  same.  Wann^  v.  Kem.  67  Mo.  4A0 ; 
Steffen  v.  Bauer,  70  Mo.89S;  Sharpe  v.  Mc- 
Plke.  62  Mo.  300;  Clark  v.  Bdwarda,  75 
Mo.  87;  Belo  v.  Mayes,  79  Mo.  67.  Prert- 
dent  Johnson,  In  his  opinion,  thongli  be 
does  not  refer  to  these  Missouri  cases, 
shows  clearly  their  absurdity  and  the  mis- 
chief which  would  necessarily  follow  from 
the  adaption  of  such  views;  and  he  cites 
a  few  of  the  Immense  number  of  cases  to 
be  found  in  the  reports  of  almost  every 
state  of  the  Union  disapproving  these  Mis- 
souri views  of  the  law.  The  conclasion 
drawn  by  him  Is,  to  use  his  own  lansaage, 
as  follows:  "The  authorities  hold  that 
the  certificate  by  a  Justice  or  notary  of  th« 
rivy  examination,  acknowledgment,  and 
eclaratlon  of  a  married  woman  as  to  tbe 
execution  of  a  deed  by  her  Is  la  Its  nature 
a  judicial  art,  and,  in  the  absence  <rt  fraud 
or  duress,  is  conclusive  of  the  facts  c«tl- 
fled :  that  a  purchaser  bona  Sde,  and  wltli- 
ont  participation  In  or  notice  of  tbe  bmad, 
is  protected  by  It ;  but,  as  to  all  other  per- 
sons, parol  evidence  is  admissible  to  show 
fraud  or  duress  connected  with  the  ac- 
knowledgment."  With  this  conclusion  I 
entirely  concur;  and  it  Is  In  direct  antakjspo- 
nlsm  to  the  Missouri  law,  as  exponndied  In 
the  Missouri  eases  before  cited.  In  the 
Missouri  cases  the  court  does  not  cite  any 
cases  In  other  states  as  sustaining  tlieir 
views  of  the  law  ;  and,  so  far  as  1  know, 
there  are  no  such  decisions.  In  Mlwlsiflppl 
these  views  are  partially  sustained,  as 
shown  in  President  Johnson's  opinion,  a  nd 
by  Allen  v.  Lenoir,  68  Mfs8.8:n,  and  John- 
ston V.  Wallace,  Id.  831,  cited  by  blm. 
These  cases  show  that,  according  to  the 
views  ol  tbe  Mississippi  courts,  the  title  of 
an  Innocent  purchaser  of  real  estate  who 
has  purchased  bona  Sde,  and  without  no- 
tice of  any  defect  In  the  title  be  acquired 
through  a  deed  from  a  married  woman 
and  her  husband,  duly  recorded  with  tbe 
certificate  of  a  notary  or  other  qaalt6ed 
oflBcer  thereto  attached,  which  Is  in  tbe 
form  required  by  law.  and  which,  as  re- 
quired by  law,  sets  forth  that  the  married 
woman  personally  appeared  b^ore  him. 
In  his  county,  and  was  examined  by  him 
privily,  and  apart  from  her  husband,  and 
that  he  fully  explained  the  deed  to  her,  and 
she  tbMi  acknowledged  it  to  be  her  deed, 
could  never  be  destroyed  by  any  parol 
proof  that  any  of  the  statements  set  forth 
in  the  certificate  were  false,  with  the  slnsle 
exception  of  the  statement  that  the  mar- 
ried woman  personally  appesredtief  ore  the 
notary  or  other  officer.  While  every  other 
statement  made  in  such  certificate  muet 
be  regarded  as  absolutely  true,  so  far  as 
an  innocent  purchaser  Is  concttned,  and 
not  to  he  contradicted  by  any  parol  teatl. 
mony,  the,  statement  that  she  personally 
appeared  before  such  officer  is  not  to  be 
regarded  am  conclusively  true,  but  can  be 
proven  by  parol  testimony  to  be  false,  and 
the  title  of  an  Innocent  purchaser  be 
rendered  utterly  worthless.  No  authority 
whatever  Is  referred  to  by  the  Mteslsslppi 
court  to  sustain  this  distinction.  No  case 
iB  cited  In  which  any  such  distinction  was 
erer  held  by  anycourtt<i  exist;  and, so  far 
as  I  know,  no  decision  In  any  other  state 
can  be  found  which  holds  that  there  is  any 
such  distinction. 
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In  Allen  T.  Lenoir,  58  MIbs.  821,-lt  was 
held  that  tbe  certificate  of  tbe  officer  thnt 
the  wife  peraoDally  appeared  before  him 
and  acknowledged  the  deed  mlgbt  be  con- 
tradicted by  parol  evidence,  and  her  deed 
be  thus  rendered  invalid  as  against  an  in- 
nocent parchaser;  but  not  eTf>n  a  pretense 
of  any  reason  1e  given  for  soch  conclusion. 
It  is  simply  assumed  that  this  le  the  law. 
The  following  Is  all  that  tbe  court  saye 
on  the  snbject:  "We  cannot  escape  the 
conclusion,  after  an  earnest  effort  to  avoid 
It,  that  the  mortgage  was  never  acknowl- 
edged by  Mrs.  Lenoir,  and  the  certificate 
that  she  had  acknowledged  It  la  untrue. 
A  proper  acknowledgment  Is  an  essential 
part  of  the  execution  of  a  conveyance  of 
her  land  by  a  married  woman.  Tbe  bill 
chai^^  the  execution  of  the  mortgage  by 
Mr.  and  Mrs.  Lenoir.  In  her  answer,  she 
denies  she  ever  acknowledged  It.  There  la 
nothing  but  the  official  certificate  of  her 
acknowledgment  to  contradict  ber  an- 
swer, and  the  answer  is  supported  by  a 
number  of  circumstances."  Is  such  rea- 
soning as  this,  If  it  can  be  called  reaeon- 
Ins,  tohave  any  weight  with  us?  Surely 
not.  The  question  for  decision  was  not 
whether  the  acknowledgment  was  neces- 
sary to  make  her  deed  ettectnal.  bot  sim- 
ply this:  Wbat  Is  the  proper  mode  of 
proving  or  disproving  that  such  an  ac- 
knowledgment bad  been  made  before  a 
proper  officer?  The  court  appears  to 
have  taken  It  for  granted  that,  becaase 
ancfa  acknowledgment  was  neeewary,  she 
could  prove,  by  parol  evidence,  that  she 
had  never  made  It  before  the  proper  offi- 
cer, though  soch  officer  had  ofnctally  certi- 
fied In  proper  form  that  she  bad  appeared 
bf^ore  him  and  acknowledged  the  deed. 
Now  it  doea  seem  to  me  obvious  that  no 
such  Inference  can,  with  any  fihow  of  rea 
son,  be  drawn  from  tbe  premises.  If  we 
bear  In  mind  that  In  every  state  except 
Missouri  alone  It  bad  always  been  held 
that  the  statements  required  to  be  made 
In  such  a  certificate,  and  essential  to  the 
validity  of  a  married  woman's  deed  as  to 
her.  If  set  forth  in  such  certificate,  could 
not  be  shown  to  be  false  by  any  parol  tea- 
tlmony.  such  evidence  being  Inadralssthle 
to  contradict  any  essential  statement  In 
snch  certificate.  The  Inference  I  would 
draw  from  what  tbe  Mississippi  court  said 
on  the  subject  as  abovequoted  Is  that  said 
court  failed  to  look  Into  the  authorities, 
and  Inadvertently  assumed  thatanystate- 
ments  essential  to  the  validity  of  ber  deed 
set  forth  in  such  certificate  might  be  con- 
tradicted by  parol  evldenra ;  for.  If  ttaeconrt 
had  Intended  to  hold  that  the  character 
of  the  evidence  necessary  to  prove  or  dis- 
prove the  statement  In  the  certificate  that 
the  married  woman  had  appeared  person- 
ally before  the  proper  offlrer  was  different 
from  the  character  of  evidence  necessary 
to  prove  or  disprove  any  other  statement 
In  said  certificate,  it  would  certainly  have 
said  BO,  and  would  have  asBlgned  some 
reason  for  so  boldlnir,  for  It  seems  clear 
that  every  statement  required  by  law  to 
be  made  In  such  certificate  must  be  proven 
by  the  same  character  of  evidence;  and 
certainly  It  is  not  self-evident  that  the  re- 
verse of  this  Is  law.  Wbat  surprises  me  is 
that  this  court,  even  thonich  It  failed  to 


examine  tbe  authorities,  should  have 
imagined  that  parol  testimony  was  ad- 
missible to  contradict  the  essential  state* 
mente  set  oat  as  required  by  law  In  aocli 
official  certificate  by  a  public  officer. 
Many  of  tbe  reasons  which  forbid  this  are 
so  obvious  that  It  Is  astonishing  that 
they  did  not  occur  to  the  court,  even 
though  it  decided  this  point  hastily  and 
Inconsiderately,  as  it  is  evident  It  did.  It 
anrprlsea  me,  for  Instance,  that  the  court 
shoald  bare  failed  to  bear  In  mind  certain 
elemental?  principles  of  law  laid  down  In 
the  text  books,  which,  if  applied,  would 
have  led  to  directly  the  opposite  conclu 
slon  to  that  assumed  by  the  court.  For 
example,  thefollowing  principles arefuuda- 
mental:  (1)  Where  tbe  law  appointe  any 
one  for  a  specific  purpose,  It  must  trust 
him  as  far  as  be  acte  ander  ite  authority. 
(2)  When  a  written  instrament  Is  con- 
stituted by  law  tbe  authentic  and  sole 
medium  of  proving  a  fact,  oral  testimony 
cannot  be  admitted  to  prove  or  disprove 
It.  (8)  When  the  law  authorises  any  per- 
son to  make  an  Inquiry  of  a  Judicial  nat- 
nre.  end  to  register  the  proceedings,  the 
written  Instrument  so  constructed  is  the 
only  Intimate  medium  to  prove  the  result. 
Bull.  N.  P.  229:8  Starkle,  £v.  1043. 1044. 
An  obvious  application  of  these  principles 
leads  to  the  conclusion  that  the  certificate 
of  a  Justice  or  other  officer  Intrusted  to 
examine  a  married  woman  touching  tbe 
execution  of  a  deed,  and  to  take  ber  ac- 
knowledgment of  It,  and  to  certify  It  for 
recordation.  It  it  la  made  out  In  the  form 
required  by  law.  is  conclusive  of  the  facte 
stated  In  it  essential  to  the  validity  of  the 
deed;  andthatsachfacte.sooffidallycertl- 
fled,  cannot  be  contradicted  by  oral  testi- 
mony, which  1b  necessarily  a  kind  of  testi- 
mony far  weaker  than  such  solemn  certifi- 
cate made  out  at  the  time,  as  snch  oral  tes- 
tlmooy  mnstlD  most  cases  be  based  on  the 
slippery  memory  of  witnesses,  often  Inter- 
ested, of  events  which  took  place  many 
years  before.  It  seems  to  me  that  many 
laBtaacee  should  have  occurred  to  the 
court  of  certificates  and  returns  of  public 
officers  In  the  execution  of  their  duty  be- 
ing held  conclnslveof  thestatemento  there- 
in made,  as.  for  instance,  the  return  of  an 
execution  by  a  sheriff,  whteh  is  condnilve 
between  tbe  litigating  parties.  And  such 
instances  should  have  induced  tbe  court 
to  hesitate  before  adopting  as  law  a  con- 
clusion apparently  in  conflict  with  tbe 
usual  practice  ol  courte.  In  a  subsequent 
case,  however,  the  court  did  undertake  to 
assign  reasons  for  Ite  conclnsiona  In  Allen 
T.  Lenoir.  I  refer  to  the  case  of  Johnston 
V.  Wallace.  63  Miss.  381.  In  that  case  the 
court  attempte  to  draw  a  distinction  be- 
tween the  case  in  which  the  certificate 
states  that  the  married  woman  was  per- 
sonally before  the  Justice,  and  acknowl- 
edged the  deed  in  proiMr  form,  while  the 
parol  evidence  proves  that  she  was  not 
before  tbe  Justice,  and  a  case  In  which  she 
was  before  the  Justice,  and  did  In  some 
manner  acknowledge  the  deed,  while  the 
parol  evidence  proves  that  she  did  not  ac- 
knowledge li  In  the  manuer  prescribed  by 
law,  as,  for  Instance,  after  an  examina- 
tion of  her  privily,  and  apart  from  her 
husband.  In  tbe  former  case  the  court 
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held  parol  evidence  to  be  adinlsfiible,  but 
InadmlBsible  Id  the  latter  case;  the  cer- 
tificate of  the  justice  b^Dff  conciliate  of 
all  the  esBen  Ual  statement*  therein  made, 
exceptinK  only  the  statement  that  the 
married  woman  personify  appeared  be- 
fore the  Jnstice. 

The  court,  In  Johnston  v.  Wallace, 
showed  that  the  authorities  which  It  cited 
fully  estabtlebed  the  proposition  that  the 
official  certificate  ol  the  ackonwledarment 
of  a  deed  Is  ronclnslve  of  every  statement 
appearing  on  Its  face,  and  that  these 
statements  cannot  be  contradicted  by  pa- 
rol testimony ;  and  the  court  ff&Ye  very 
satisfactory  reasons  for  the  declslun  In 
that  case.  But  Its  effort  to  show  that 
the  decision  In  the  latter  case  was  not  In 
conflict  with  the  decision  In  Allen  v.  Le- 
noir was.  It  seems  to  me.  exceedingly 
weak  and  nnsatlBfactory.  President  John- 
son. In  bis  opinion,  has  quoted  a  portion 
of  the  opinion  on  this  point.  I  will  here 
quote  the  residue:  "In  Allen  v.  Lenoir,  68 
MIbs.  831,  the  certificate  of  the  married 
woman's  acknowledgment  was  a  forgery. 
8be  had  not  seen  the  officer  who  falsely 
certified  her  formal  acknowledgment;  and 
we  heUd  it  competent  for  the  married 
woman  to  show  the  otter  falsity  of  the 
certificate.  It  was  a  forgery  and  a  fraud, 
and  the  right  of  the  party  to  be  affected 
by  It  to  show  Its  true  character  could  nut 
be  denied.  The  question  before  us  now  is 
not  whether  a  certificate  of  acknowledg- 
ment can  be  shown  to  be  a  fraud  and  a 
forgery.  We  held  It  could  be  In  Allen  v.  Le- 
noir,  and  we  adhere  to  that  view. " 

In  President  Johnson's  opinion,  all  the 
facts  In  Allen  v.  Lenoir,  as  developed  by 
the  parol  testimony,  are  fully  stated,  and 
I  have  given  all  that  the  court  said  upon 
the  subject  under  discussion,  except  what 
Is  quoted  In  President  Johnson's  opinion. 
If  by  the  words,  *"  It  was  a  forgery  and 
fraud,  and  the  right  of  the  party  to  be 
affected  by  It  to  show  Its  true  character 
en  aid  not  be  denied.  **  the  conrt  meant  to 
Intimate  that,  because  the  officer  bad 
fraudulently  asserted  tn  the  certificate  that 
which  was  false,  the  married  woman  could 
In  every  Instance  show  the  statement  to 
be  not  only  false,  but  also  fraudulent,  and 
thus  avoid  her  deed.  It  la  a  position  otter- 
ly  unsustalned  by  thp  anttaorltlee,  and 
contrary  to  reason.  In  such  a  case  It  Is 
well  settled,  not  only  In  this  state,  but  In  all 
the  states  except  Missouri,  that,  as  against 
a  boaa  tide  and  lnn<icent  purchaser  who  had 
no  notice  of  such  fraud,  she  would  not  be 
permitted  to  prove,  by  parol  testimony, 
that  these  statements,  so  made  In  the  cer- 
tificate, were  false  and  fraudplently  made 
by  the  officer.  I  need  not  refer  to  themany 
authorities  which  fully  sustain  this  prop- 
osition. President  Johnson,  In  his  opin- 
ion, lays  down  the  same  proposition,  and 
establlHhes,  beyond  controversy,  that  It 
1b  In  accord  with  reason  and  all  the  au- 
thorities. But,  as  I  BuppoBe,  the  Missis- 
sippi court,  by  the  language  Just  above 
quoted,  meant  only  to  say  that.  If  the 
certificate  of  the  acknowledgment  of  a 
deed  by  a  husband  and  wife  recorded  with 
the  deed  was  a  forgery,  that  fact  might 
be  proven  by  the  married  woman  byparol 
testimony,  and,  when  it  was  proven,  the 


deed  would  thereby  be  avoided  as  to  her. 
There  Is  no  doubt  of  the  troth  of  thla 
proposition  of  law;  for,  as  Is  shown  by 
Presldmit  Johnson's  opinion,  the  Indorse- 
ment on  the  deed  of  the  certificate  of  the 

Iustlce  or  other  proimr  officer  of  the  ae> 
mowledgment  of  the  married  woman  In 
a  prescribed  form,  and  the  recordation  o( 
the  deed  and  of  the  certificate  of  acknowl- 
edgment, as  well  as  the  execution  of  the 
deed  by  the  married  woman,  are  all  ex- 
pressly required  bv  the  statute  In  order 
to  make  the  deed  effective  to  paas  her 
Interest  In  the  land  eoDvered  thereby. 
Warth's  Code,  p.  658,  c.  73,  S  ».  Of  course 
therefore, If  the  saidcertiflcate  of  acknowl- 
edgment had  not  been  Indorsed  on  ur  ap- 
pended to  thi;  deed,  as  expressly  requlrvd 
by  the  statute,  but  what  pnipurted  to  be 
such  certificate  was  proven  not  to  be  the 
certificate  of  the  Justice,  but  a  forgery,  the 
deed  would  be  Inoperative  to  convey  the 
Interest  of  the  married  woman  In  Che  laud, 
just  as  the  fact  that  the  deed  Itself  was  a 
forgery  would  make  the  deed  entirely  In- 
operative; and, as  a  matter  of  courBe.8Dcb 
forgery  In  either  case  could  be  proven  by 
parol  testimony,— the  only  evidence  by 
which  any  forgeiy  can  be  proven.  As  a 
matter  of  course,  no  forged  Inatmnient 
under  which  any  party  claims,  however 
innocent  the  claimant  may  be,  can  ever 
confer  any  rights  on  any  person.  A  forged 
bank-note  or  a  forged  ncKOtlable  note  are 
no  more  utterly  void,  though  In  the  bande 
of  an  Innocent  holder,  than  a  forged  deed, 
or  a  forged  certificate  of  the  acknowledg- 
ment of  a  deed  of  a  married  woman. 
And,  even  U  the  certificate  ol  acknowledg- 
ment of  a  married  woman  be  not  forged, 
yet,  if  the  deed  Its^f  be  fonced.  it  Is  utter- 
ly Inoperative  and  void.  These  proposi- 
tions Mcem  to  me  so  clear  as  not  to  require 
the  citation  of  any  authorities  to  prove 
them. 

But  the  last  of  these  propositions,  the 
only  one  about  wbtrh  It  would  be  possible 
to  raise  any  question,  was  exprraaly  de 
pided  tn  Michener  v.  Cavender,  88  Pa.  St 
834.  The  syllabus,  which  states  the  facts 
of  the  case  briefly  but  accurately,  ts  as  fol- 
lows :  "  When,  In  a  mortgage  of  a  married 
woman's  separate  estate,  the  alderman 
falsely,  or  by  mistake,  certified  to  the  sep- 
arate examination  and  ackttowledgro«it 
of  the  wife,  (who  did  not  sign  the  mort- 
gage nor  appear  before  him,)  the  mort- 
gagee will  be  affected  by  the  fraud,  thooxb 
be  was  not  present  at  the  acknowledg- 
ment, nor  Informed  of  what  passed.  Ue 
will  not  bepresumedabooaJldepDrchaser. 
nor  Is  It  ntYressary  to  prove  notice  to  him 
of  the  fraud  or  mistake.  **  The  opinion  ol 
the  court  was  delivered  by  Woodwaru, 
J.;  and  most  of  his  opinion  la  quoted  by 
President  Johnson,  and  shows  that  the 
court  regarded  the  signature  of  Mrs. 
Michener  to  the  mortgage  as  a  forgery, 
for  the  court  uses  the  following  langnaee: 
"For  aught  that  appears  of  record,  she 
never  saw  or  heard  at  th<«  mortgage  till 
she  was  sued  upon  It.  Sappose  the  mort- 
gage was  a  forgery  out  and  out,  and  Cav- 
ender chose  to  Invest  his  money  In  a  pur^ 
chase  of  it,  must  it  be  enforced  because  he 
did  not  know  he  was  buying  a  forged  In- 
st rumen  c  7  An  Inatmniait  known  to  ba 
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forg:ed  would  not  be  purchased,  and  wonid 
therefore  be  worthless  to  the  former. 
CouQterfelt  Dotes  would  never  be  issaed 
If  a  herald  went  belore  to  proclaim  their 
epnriODSoess.  But,  becaiiM  "Hiey  are  taken 
wltboDt  notice,  do  they  become  genuine? 
Is  every  bank  and  IndlTidnal  to  redeem 
whatever  obUgatlons  boa»  Sde  holders 
may  obtain  agalSHt  them,  withont  re- 
gard to  the  question  whether  the  obliga- 
tion was  ever  Issued  or  not?"  This  shows 
tbat  the  opinion  of  the  court  was  based 
in  tbat  ease  largely  upon  the  tact  that  the 
deed  was  a  forgery.  But,  wbHe  wo  are 
considering  this  case,  as  It  Is  obviously 
much  relied  on  by  President  Johnson  to 
flQstaJn  views  from  which  I  dissent.  I  will 
qaote  a  portion  of  the  opinion  not  quoted 
by  Mm,  which  clearly  shows  that,  though 
no  direct  notice  was  proven  to  be  givm  to 
Cavender  uf  the  frand  on  the  wife,  yet  be 
bad  notice  of  facts  which,  In  the  opinion 
of  tb«  court,  ought  to  have  put  falm  on  in- 
quiry, and  that  for  this  reason  also  he 
conld  not  be  regarded  as  a  6ooa  Sde  pur- 
chaser; and,  If  he  was  not.  according  to 
all  the  anthoritles,  the  fraud  upon  the  wife 
would  vitiate  the  mortgage  of  her  land 
when  not  In  the  hands  of  or  claimed  by  a 
bona  Ode  purchaser.  Whether  I  would 
conalderthe  facts  known  to  Cavender  suffl- 
ctent  to  prove  him  to  be  a  mala  ttde  pur^ 
chaser  or  not  is  Immaterial,  as  it  Is  ob- 
vious the  court  so  regarded  him;  and  for 
that  reason,  as  well  as  because  the  deed 
was  regarded  as  a  forgery,  the  court  held 
it  to  be  inoperative  and  void.  The  part 
of  the  opinion  to  which  I  refer  Is  as  fol- 
lows: "To  carry  the  doctrine  of  notice  to 
each  extent  would  subvert  all  la  w  and  Jus- 
tice. A  purchaser  of  real  estate  who  finds 
the  deeds  In  the  channel  of  thetltleallduly 
acknowledged  Is  certainly  not  required  to 
go  up  the  stream,  and  Inquire  of  every 
married  woman  If  she  executed  her  deed 
▼olnntarlly  and  acknowledged  It  accord- 
ing to  law;  and.  If  he  pay  his  moiiey  on 
the  faith  of  such  title-deeds,  he  is  to  be 
protected,  and  this  probably  Is  all  that  Is 
meant  by  what  Judges  have  said  about 
purchasing  withont  notice.  But  a  mort- 
sragee  is  not  a  purchaser  of  an  estate, 
though,  tor  the  purpiMcs  of  the  recording 
fusta,  he  to  sometimes  treated  aa  one.  He 
acquires  neither  an  equitable  nor  a  legal 
estate  in  the  premises  mortgaged.  He  Is 
simply  a  lien  creditor  and  bolder  of  a  se- 
curity for  money.  His  assignee  takes  the 
mortgage  subject  to  all  defenses,  unless  he 
inquire  of  the  mortgagor,  and  learn  there 
are  none.  He  Is  In  no  better  condition 
thanhls  assignor.  It  Isnot  nsual.Iknow, 
for  mortgagees  to  watch  the  execution 
and  acknowledgment  of  thelnstrnment. 
But  when  the  estate  Is  that  of  a  married 
woman,  and  the  mortgagee  is  himself  a 
conveyancer,  and  holds,  as  from  recitals 
of  this  mortgage  we  perceive  Mr.  Cavender 
holds,  other  mortgages  against  the  same 
married  woman,  we  are  ol  opinion  that, 
before  he  advanced  more  money  on  the 
faith  of  her  estate.  It  was  his  duty  to  con- 
sult her.  The  doctrine  of  notice,  as  de- 
duced from  the  adjudged  cases,  does  not 
apply  here.  It  wm  never  Intended  lor 
such  a  ease  asthls."  Thlsoplnlon  wasob- 
Tluoidy  based*  to  some  extent,  upon  the 


peculiar  views  held  In  Pennsylvania  as  to 
the  legal  and  equitable  rights  and  reme- 
dies. But  It  may  be  perceived  from  the 
above  quotation  tbat  the  court  would 
have  bela  in  the  case  of  absolute  deed  exfr 
cuted  by  a  husband  and  wife  conveying  to 
an  Innocent  purchaser  who  paid  his  mon* 
ey  for  the  land  the  real  estate  of  the  mar 
ried  woman,  if  there  was  appended  to  the 
deed  a  certificate  of  a  proper  officer  of  the 
acknowledgment  of  such  deed  by  the  hus- 
band and  wife  in  proper  form,  duly  r» 
corded  with  the  deed,  that  such  boaa  Sde 
purchaser  would  get  a  perfect  title  to  the 
wife's  land  so  conveyed;  and  that  she 
would  not  be  permitted  to  prove,  by  parol 
testimony,  that  the  statement  In  the  cer- 
tificate that  she  appeared  before  the  offi- 
cer and  properly  acknowledged  the  deed 
was  false,  and  that.  In  point  of  fact,  she 
never  did  appear  before  said  officer,  but 
that  be  had  falsely  and  fraudulently  so 
certified,  when  the  purchaser  had  no 
knowledge  ot  the  fraud  and  knew  nothing 
which  would  induce  blm  to  imagine  that 
any  fraud  of  any  sort  had  been  practiced 
on  the  wife.  The  case  of  Bank  v.  Cope- 
land,  18  Md.  SOS.  apparently  to  an  author- 
ity for  that  portion  of  the  opinion  of  the 
snpreme  court  ot  Pennsylvania  above 
quoted  which  draws  a  distinction  between 
an  absolute  deed  and  a  mortgage,  so  far 
as  a  wife  Is  prohibited  from  proving  that 
tbe  certificate  of  the  acknowledgment  of 
the  deed  by  her  fraudulently  certifies  to 
falsehoods  permitting  It  to  be  done,  when 
the  deed  was  a  mortgage,  though  it  was 
not  proven  that  themortgagee  had  notice 
of  frand,  but  not  pmnltting  it  to  be  done 
under  like  circumstances,  when  the  gran- 
tor was  a  bona  Sde  purchaser.  I  do  not 
deem  it  nccessai?  to  consider  whether  It 
be  sound  law  or  not,  as  It  seems  to  me  to 
be  immaterial  In  the  case  before  us.  and  I 
express  no  opinion  as  to  whether  this  case 
lays  down  the  law  correctly  in  tbto  mat- 
ter or  not. 

After  this  digression,  I  will  now  return 
to  the  consideration  of  the  MlsslBsippl  case 
which  I  was  reviewing.  From  what  was 
said  by  the  court  in  Johnston  v.  Wallace, 
63  Miss.  881,  it  seems  to  me  apparent  that 
the  distinction  attempted  to  be  drawn  be- 
tween permitting  parol  evidence  to  be  In- 
troduced to  contradict  the  essential  facts 
set  out  in  the  official  certificate  of  tbe  ac- 
knowledgment of  a  deed  by  a  married 
woman,  and  the  permitting  her  to  con- 
tradict the  fact  set  out  in  the  certificate 
also  tbat  she  personally  appeared  before 
tbe  officer  and  acknowledged  the  deed,  is 
based  on  tbe  notion  that,  if  she  did  not  so 
appear  before  the  officer  personally,  tbe 
certificate  mustbeaforgery,  though  it  had 
been  written  out  and  signed  by  the  officer. 
This  seems  to  me  a  strange  notion.  In 
the  case  of  Allen  v.  Lenoir.  Id.  821,  as  In 
tbe  case  before  us,  if  the  parol  testimony 
had  been  admissible  to  contradict  on  es- 
sential fact  set  out,  as  required  by  law, 
in  tbe  official  ^rtlficate  of  the  acknowl- 
edgment of  the  deed,  Indorsed  on  It,  and 
recorded  therewith.  It  would  clearly  ap- 
pear tbat  the  married  woman  did  not  In 
either  case  personally  appear  before  the 
offi(»r.  But  tbto  certainly  would  not 
prove  that  the  official  certificate  signed 
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by  the  officer  with  a  perfect  knowledge  of 
its  coDtentB,  and  never  afterwards  in  any 
way  altered  orebanged,  waa  a  forgery.  If 
It  was  a  forgery,!  presume  the  Idea  would 
be  that  the  officer  was  the  forger,  and  lia- 
ble to  be  cuDvlcted,  and  Incarcerated  in 
the  penitentiary.  If  such  certificate  had  the 
name  of  the  proper  officer  Bigoed  to  It  by 
another,  without  the  knowledge  or  direc- 
tion of  the  officer,  with  the  trauduJent  pur* 
pose  and  design  of  inluring  the  married 
woman,  or  If  such  third  tKraon  had  altered 
the  certificate  after  it  had  been  signed  by 
the  officer,  with  the  fraudulent  purpose  of 
injuring  the  married  woman,  then  it  could 
truly  be  said  that  the  certificate  of  ac- 
knowledgment of  the  deed  was  forged. 
But  in  the  MlMtsalppi  case  and  the  case 
before  us  the  officers  very  foolishly,  It  Is 
larue,  bat  not  fraudulently,  In  either  case 
failed  to  require  the  married  woman  to 
personally  appear  before  them  and  prop- 
erly acknowledge  the  deed,  because  they 
regarded  It  as  a  mere  form,  and  wished  to 
save  her  the  trouble.  In  neither  f;ase  had 
the  officer  the  sligbtef>t  idea  that  the  mar- 
ried woman,  11  she  should  be  required  to 
appear  personally  before  lilm,  would  de- 
cline to  acknowledge  the  deed,  after  all  the 
requirements  of  the  law  had  been  complied 
with.  And  In  each  ctwe  the  officer  very 
loolfshly  and  improperly  certified  that  she 
bad  appeared  before  him  personally  and 
acknowledged  the  deed  in  the  manner  re- 
quired by  the  law.  But  this  exceedingly 
Improper  act  was  in  each  case  done  with- 
oat  any  fraadnlent  Intent  on  the  part  ot 
the  officer,  and  It  certainly  did  not  in 
either  case  make  the  certificate  a  forgery, 
and  subject  the  officer  to  be  convicted  and 
sent  to  the  penitentiary.  I  do  not  sup- 
poHe  that  Prraldent  Johnson  imagines 
that  the  official  certificate  ot  the  Justice 
was  a  fonrery,  though  it  unqnestlonably, 
if  the  parol  evidence  is  admissible,  certified 
to  falsehoods,  and,  among  them,  to  the 
untruth  that  the  married  woman  person- 
ally appeared  before  him,  as  she  never  did. 
fiat  the  fact  that  she  did  not  appear  be- 
fore him.  President  Johnson  has  conclud- 
ed, could  be  proven  by  parol  testimony, 
though  tibia  proof  would  be  a  direct  c(m- 
tradictlon  of  an  essential  fact  stated  in 
the  official  certificate  of  the  Justice,  and 
expressly  required  by  the  law  to  be  set  out 
in  such  official  certificate  of  her  acknowl- 
edgment. From  this  conclusion,  and  all 
his  reasoning  whereby  such  a  conclusion 
waa  reached,  I  must  dissent.  In  the  lan- 
guage of  Judge  TucKKB,  speaking,  as  I 
understand,  on  this  point  In  Uarklne  t. 
Forsyth.  11  Leigh.  305:  "To  me.  Indeed,  It 
seems  that  the  demon  of  mlschlet  could 
not  suggest  n  nutluo  better  calculated  to 
throw  all  things  In  relation  to  titles  into 
their  original  chaos  than  the  establish- 
ment of  the  principles  here  contended  lor. " 
This  was  said  with  reference  to  the  allow- 
ance of  parol  proof  to  contradict  essential 
facts  stated  In  a  Justice's  official  certificate 
ot  the  acknowledgment  of  a  married  wo- 
man of  her  deed,  and  It  applies  Just  as 
forcibly  to  the  denial  in  this  manner  of  the 
tact  that  the  married  woman  personally 
appeared  before  the  Justice,  and  arknowl- 
edged  the  deed,  as  to  nny  other  tact  stat- 
ed In  bis  official  certificate.  For  the  effect 
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of  such  denial  of  tbe«e  tacts  by  parol  evi- 
dence, if  permitted,  wooid  In  each  caeo 
render  null  the  title  of  an  innocent  pur- 
chaser who,  after  using  all  possible  care 
in  the  examination  of  the  records,  bad 
paid  bis  money  for  land  to  which  be  had 
got,  so  tar  as  it  waa  possible  for  him  to 
ascertain,  a  perfect  title.  But  tbia  appar- 
ently perfect  title.  It  these  principles  cud- 
tenden  for  by  President  Johnson  are  es- 
tablished, can  be  destroyed  by  the  testi- 
mony of  a  widow  as  to  what  occurred 
when  the  deed  was  exwuted.  perhaps  s 
quarter  ot  acentury  before;  the  frail  mem- 
ory ot  a  witness  being  substituted  as  proof 
for  the  solemn  certlflcateot  the  facta  made 
by  a  sworn  officer  at  the  time  of  tbdr  oe- 
cnrrence.  Socb  cannot,  I  think,  be  law. 
Both  reason  and  the  aathoriUea  estab- 
lished, as  I  think  I  have  already  sbowD. 
that,  in  a  contest  with  an  innocent  pur- 
chaser, a  married  woman  will  not  be  al- 
lowed to  Introduce  any  parol  testimony 
to  contradict  any  fact  appearing  on  the 
face  ot  the  official  certificate  of  the  ac- 
knowledgment of  a  deed  which  is  in  prop- 
er lonn  and  has  been  duly  recorded,  to- 
gether with  the  deed  ot  herself  and  hus- 
band. President  Johnson,  In  hla  opinion, 
says:  "I  have  found  no  case  where  ft  baa 
been  heldthatlf  it  clearly  appears  by  prop- 
er parol  evidence  that  the  married  woman 
never  In  fact  appeared  before  tbe  officer 
to  acknowledge  thedeed,  and  the  certificate 
contains  all  the  requirements  of  the  law, 
the  deed  would  operate  to  deveat  her  es- 
tate, even  in  favor  of  an  innocent  pur- 
chaser: but  we  have  cited  twocaseawbere 
it  has  been  held  otherwise."  He  should 
rather  have  said:  The  law  everywhere 
requires  that  the  certificate  of  an  officer  of 
the  acknowledgment  of  a  deed  by  a  mar- 
ried woman  sbonld  be  appoided  to  tbe 
deed  and  recorded  with  it,  and  that  cer- 
tain facts  are  always  required  to  appear 
oD  tbe  face  ot  such  a  certificate,  and  al- 
ways among  them  la  the  fact  that  the 
married  woman  i>erBonally  appeared  be- 
fore the  officer,  and  acknowledged  the 
deed  in  a  prescribed  form  ;  and  caaeH  are 
to  be  found  every  w  here  except  in  the  sta  te 
of  Miasoarl  which  hold  that,  when  this 
certificate  is  In  the  prescribed  form,  the 
statement  of  any  tact  In  it  Is  regarded  as 
conclusively  true  In  a  controversy  with 
an  Innocent  purchaser,  and  tbe  married 
woman.  In  such  a  case,  will  not  be  permit- 
ted to  introduce  any  parol  evidence  to 
contradict  any  fact  stated  in  such  a  certifi- 
cate, and  therefore  she  can  ot  course  lutro- 
duoe  in  such  a  case  no  parol  evidencse  to 
prove  ttaat  she  neverdid  appear  before  tbe 
officer  and  acknowledge  the  deed,  the  fact 
that  she  did  so  apjiear  being  alwaya  stat- 
ed on  the  face  ot  such  a  certificate.  And  I 
have  found  but  a  single  case  out  ot  Mis- 
souri where  a  married  woman  has  ever,  as 
against  an  innocent  purchaser,  been  per- 
mitted by  parol  evidence  to  contradict  the 
facts  stated  In  such  certificate  that  sbe 
personally  appeared  before  the  officer,  or 
any  other  fact  stated  In  such  a  certificate; 
and  that  Is  Allen  v.  Lenoir.  63  Miss.  321. 
We  have  seen  that  that  case  proceeds  on 
the  absurd  notion  that,  it  tbe  certificate 
of  the  officer  asserts  tbe  fact  that  tbe  mar- 
ried woman  personally  appeareil  betore 
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the  officer  and  acknowlrdfced  the  deed, 
this  falsehood,  in  some  unexplained  man- 
ner, renders  the  certificate  a  forgery,  and 
therefore  it  is  the  same  as  thouji^h  there 
had  been  nocertiflcate  of  acknowledgment 
of  the  married  woman  appended  to  the 
deed,  though  It  Is  admitted- that  the  certi- 
fying of  no  other  fact  In  the  deed  falsely 
could  make  the  certificate  a  forgery  or 
hare  any  such  effect.  The  other  case  re- 
ferred to  hy  President  Johnson  as  suetain- 
Ing  his  position  is  MIchener  v.  Cavender.SS 
Pa.8t.834.  Thatcase.so  far  from  sustaln- 
\ng  the  position  of  President  Johnson,  la 
really  la  opposition  to  It,  as  we  have 
shown. 

The  decisions  supporting  the  principles 
above  laid  down  by  me,  and  In  effect  over- 
tbrowlng  the  principles  laid  down  by  Pres- 
ident JoHNSO.N,  are  very  numerous,  and 
many  of  thera  are  cited  by  him  In  his  opin- 
ion. It  will  snftlce  here  to  refer  to  one  or 
two  decisions  by  our  court,  and  by  the 
court  of  appeals  of  Virginia  prior  to  the 
formation  of  this  state.  In  the  case  of 
Rollins  V.  Menager,  22  W.  Va.  4«2,  the  sec- 
ond point  In  the  syllabus  Is:  "A  fbme  co- 
vert will  not  be  permitted  by  parol  evidence 
to  contradict  the  facta  set  out  In  the  cer- 
tiflrate  of  herpiivy  examination, acknowl- 
edgment, and  declaration,  so  ai»  to  avoid 
the  effect  of  her  deed  of  trust,  nnless  she 
first  establish  by  parol  evidence  aatlsfae- 
torlly  that,  with  the  concurrence  of  those 
claiming  under  the  deed  of  trust,  the  mar- 
ried woman hasbcen  defrauded orfmposed 
tipon  by  the  pretended  privy  examination, 
acknowledgment,  and  declaration. "  Now 
this  case,  according  to  the  syllabus,  which 
was  concurred  In  by  the  whole  court,  in- 
cladtng  President  JoaNSON,  certainly  de- 
cided that  a  Aine  covert  woald  not  be  per- 
mitted to  contradict  by  parol  evidence 
any  of  the  facts  set  oat  In  the  certificate 
of  her  privy  examination  In  a,  controversy 
ivlth  an  Innocent  purchaser.  And  as  the 
fact  that  she  appeared  before  the  justice 
personally  was,  and  always  is,  one  of  the 
facts  set  out  in  snch  certltlcate  when  in 
the  form  required  by  onrstatute,  of  course 
she  could  not  In  such  a  controversy  be  per- 
mitted to  contradict  this  fact.  This  then 
Is  one  of  the  nnmerouscases  which  sustain 
my  position  and  are  opposed  to  the  views 
of  President  Johnson  on  this  point.  In 
Harkins  v.  Forsyth,  11  Lelgb,  294,  the  syl- 
labus states  that  It  was  held  that, "  as  the 
privy  examination,  acknowledgment,  and 
declaration  of  the  wife  are  certified  by  the 
Instlce,  pursuant  to  the  direction  of  the 
Btatate,  the  deed  Is  effectual  to  pass  all  her 
right  to  the  land  and  Interest;"  that  Is, 
that  deed  la  valid  if  the  certificate  of  ac- 
knowledgment by  the  wife  is  In  the  form 
preacilbed  by  the  statute,  whether  all  or 
any  of  the  facts  In  It  are  true  or  false,  the 
certificate  being  conclusive  of  the  truth  of 
all  the  facts  stated  In  It  when  it  pursues 
the  form  prescribed  by  the  statute,  and  of 
course  no  parol  evidence  Is  admissible  to 
contradict  any  part  stated  In  such  certifi- 
cate, and  thus  Invalidate  the  deed.  And 
one  of  the  facts  required  to  be  stated  Id 
each  certificate  being  that  the  married 
-woman  personally  appeared  before  thejus- 
tkw,  of  course  It  cannot  be  contradicted 
by  parol  evidence,  except  when  sncfa  fact 
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waa  fraudulently  stated  to  exist  when  It 
did  not,  the  purchaser  being  cognizant  of 
such  fraud,  and  concurring  in  It,  and  thus 
not  being  a  bona  nde  purchaser.  This  Is 
a  leading  case,  and  It  has  always  been  fol- 
lowed in  Virginia  and  West  Virginia.  The 
opinion  in  the  case  shows  that  each  cer- 
tificate, being  in  the  nature  of  u  Judicial 
act,  is  to  be  regarded  Is  all  respects  as 
conclusively  trne,  and  therefore,  when  It 
follows  the  prescribed  form, no  fact  stated 
In  it  can  be  contradicted  by  parol  evi- 
dence. The  whole  reasoning  In  this  decis- 
ion shows,  it  seems  to  me,  beyond  ctm- 
troversy,  that  the  fact  that  the  maiTled 
woman  personally  appeared  before  the 
proper  offlcw  or  oflacers,  which  the  stat- 
ute expressly  requires  to  be  stated  In  the 
certificate,  when  stated  In  It,  must,  like 
every  other  fact  stated  In  it,  as  required 
by  the  statute,  be  regarded  conclusively 
as  true,  and  no  evidence  be  admissible  to 
contradict  It.  Very  many  cases  in  the 
different  states  of  tl:e  Union  other  than 
Missouri  of  a  like  character  and  based  on 
the  same  reasoning  might  be  ulted,  and  I 
therefore  regard  the  case  of  Allen  v. Lenoir, 
53  Miss.  321,  as  explained  in  Johnston  v. 
Wallace,  Id.  S81,  as  in  subatantlal  conflict 
with  all  the  authorities  on  the  subject  in 
the  United  States,  with  the  single  excep- 
tion of  those  In  Missouri ;  and  they  do  nut 
concur  with  the  Mississippi  cases,  for  they 
make  no  anch  distinction,  as  was  made  In 
those  Mississippi  cases,  as  to  the  concln- 
Rlveneea  of  auch  certificatea,  between  the 
fact  that  the  wife  appeared  before  the 

ftroper  officer  and  any  other  facts  stated 
D  auch  certificate,  but  hold  all  the  facts 
stated  In  such  certificate  as  but  prima  fkcle 
true.  This  position,  though  everywhere 
condemned  as  mischievous  in  the  extreme. 
Is,  It  seems  to  me,  much  more  reasonable 
than  the  singular  position  taken  In  these 
Mississippi  cases.  They  are  austained  by 
no  authorities  outside  of  Mississippi.  Yet 
President  Johnson,  in  his  opinion,  has 
adopted  this  eccentiic  view. 

A  review  of  the  origin  of  the  various 
statutes,  to  be  found  In  every  state  of  this 
Onion,  whereby  married  women  onltlng 
with  thelrfausbands  In  deeds  are  permitted 
to  convey  all  their  Interest  in  real  estate 
as  though  tbey  were  ftmeso/e  will  dem- 
onstrate beyond  controversy,  I  think,  the 
falsity  of  Prenideat  Johnson's  views,  from 
which  1  dtssrat.  The  history  of  oar  leg- 
islation on  this  subject  Is  briefiy  stated 
by  Judge  Sntdbr  In  delivering  the  ojdn- 
lon  of  our  court  in  Henderson  v.  Smith,  26 
W.  Va.  883.  He  says:  "By  the  common 
law,  a  married  woman  could  not  by  Join- 
ing her  hnsband  In  a  deed  divest  herself  or 
those  claiming  under  her  of  her  own  es- 
tate. In  process  of  time,  however,  flues 
and  recoveries  were  Introduced  for  this 
purpose,  and  by  them  the  rights  of  the 
wife  might  be  successfully  transferred. 
But,  to  prevent  Imposition  upon  her,  it 
was  subsequently  provided  by  statute 
that  when  a  itfme  co  vfirt  waaone  of  the  par- 
ties to  a  fine  ahe  should  be  privily  exam- 
ined, and,  if  ahe  refused  her  assent,  the  fine 
could  not  be  levied ;  that,  while  the  privy 
examination  was  positively  enjoined  by 
the  atatnte,  yet.  If  the  wife  was  allowed 
to  acknowledge  the  floe  without  such  exam- 
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Ination,  she  was  neTertbelesa  bound  by  It, 
for  It  waa  bold  to  be  a  Judicial  pruceeding, 
tbe  record  of  wblch  coold  not  be  coutra- 
dlcted  except  for  a  fraad  in  the  coDusee, 
whom  equity  In  each  case  conBldered  a 
tzwtee  for  her.  Sncb  was  tbe  law  In  Eng- 
land when  thlB  country  wan  flnt  settlea, 
and  for  a  long  time  thcreaftor.  Early  tn 
tbe  hiatoryof  vlrginfaa  deed  accoiiH>anIed 
by  a  privy  exaoslnation  of  the  wife  waa 
made  a  substitute  for  the  flne,  and  was 
given  by  statute  the  same  effect.  At  first 
this  privy  examination  could  only  betalcen 
before  a  court  of  record,  or  two  Justices  of 
the  peace.  In  both  tbe  cases  tbe  same 
requisitions  were  necessary.  In  both  it 
was  required  that  the  deed  should  be 
shown  to  the  wife,  and  explained  to  ber ; 
that  she  should  acknowledge  It  as  her 
act  and  deed,  and  declare  that  she  had 
willingly  signed,  sealed,  and  delivered  it. 
Thos  the  law  remained  in  Virginia  until 
the  ravlslon,  whtcb  reanlted  in  tbe  Code  of 
1849.  By  that  Code  It  was  for  tbe  first 
time  provided  in  that  state  that  a  notary 
public  might  take  the  privy  examination 
of  a  married  woman.  The  same  statute 
provided  the  form  in  which  such  examina- 
tion should  be  made  and  certified.  Code 
Va.  c.  121,  §§  8,  4.  This  form  Is  substan- 
tially the  same  as  tbe  one  prevluasty  re- 
qntred  in  that  state,  and  is  Identtcal  wltb 
the  one  adopted  and  In  force  In  this  state. 
Sections  S,  4,  c.  73,  Code-  **  On  this  Judge 
Sntqbb  comments  as  follows:  "TnHar- 
klus  V.  Foreyth,ll  Leigh,  294,  302.  (decided 
in  1840,)  the  court,  In  Its  opinion,  says: 
"When  the  examination  Is  made  In  court 
It  must  be  conceded  that  It  is  altogether 
conclusive,  and  no  allegation  can  be  ad- 
mitted to  contradict  tbe  entry  apon  the 
.record,  however  mncb  It  be  at  vari- 
ance with  tbe  realfacts.  Though  the  Judge 
or  Justice  who  may  have  examined  her 
(the  married  woman)  may  have  disre- 
garded every  requisite  of  the  statute,  yet, 
when  the  term  Is  once  ended,  the  truth  of 
the  record  never  can  be  questioned,  but 
tbe  examination  must  be  taken  to  have 
been  what  by  tbe  record  it  appears  to 
have  been.'  **  Judge  Sntdeb,  in  this  opin- 
ion, then  proceeds  to  show,  to  use  his  lan- 
guage, "that  an  acknowledgment  and 
privy  examination  taken /o  pa/a  by  two 
Justices  is  of  the  same  nature,  and  must  be 
given  the  same  effect,  as  if  it  had  been 
taken  b^ore  a  court  and  altered  upon  Its 
records.  Such  being  the  case.  It  seems  to 
me  to  follow  as  an  unavoidable  conse- 
qufflice  that  by  authorising  notaries  pub- 
lic to  take  such  acknowleilgments  the  leg- 
islature must  have  intended  to  confer  up- 
on them  duties  of  the  same  nature  then 
and  theretofore  exercised  by  courts  and 
Justices,  and  to  give  their  acta  like  dignity 
and  conclnsive  effect.  The  reason,  as  well 
as  nature  and  history,  of  the  subject  show 
the  official  act  of  taking  the  privy  exam- 
ination of  a  married  woman,  whether 
dune  by  a  court.  Justice,  or  notary.  Is  a 
Judicial,  or,  as  it  Is  sometimes  called,  a 
qdoa/ judicial,  act.  I  have  examined  quite 
a  number  of  authorities  on  the  subject, 
and  all  of  them,  without  exception,  hold 
or  treat  socb  act  em  Judldal  In  its  nature. 
Tbe  follo^vtaiK  are  some  of  the  cases  r»- 
lerred  to:  Harkins  v.  Forsyth,  supra; 


Jamison  v.  Jamison,  8  Whart.  4S7;  Was 
son  V.  0'Connor,54  MiBB.352;  Neal  v.  Tay- 
lor,9  Bash, 380;  Wilson  v.  Traar,  30  Iowa, 
283:  Heeter  v.  Glasgow,  79  Fa.  St.  79; 
Stevens  v.  Hampton,  46  Mo.  409.*  Judge 
Sntdkb,  In  bla  opinion,  snbseoaeatty  re* 
fena  to  several  other  cases  which  support 
ttaeee  views,  and  among  them  Hall  Pat- 
terson.61  Pa.St.289;  Tavenner  v. Barrett. 
21  W.  Va.  688:  Kerr  t.  Buasell.  69  111.  666: 
and  Ennor  v.  Thompson,  46  III.  221.  His 
conclusion,  to  use  the  languageof  tbe  first 
point  in  the  syllabus  of  the  case,  (26  W. 
Va.  829.)  Is:  "The  official  act  of  taking 
and  certifying  the  acknowledgment  and 
privy  examination  of  n  married  woman 
to  a  deed,  whetbw  done  by  a  court,  ins- 
tice.  or  notary.  Is  in  the  nature  of  a  judi- 
cial act,  and  therefore  the  officer  Is  not  lia- 
ble in  damages  for  such  act,  however  im- 
perfectly be  may  perform  it,unleesbe  acted 
from  malicious,  impure,  or  corrupt  mo- 
tives. **  In  tiiese  views  oar  enldre  coort, 
Including  President  Johnson,  concarred. 
From  this  case.  Tavenner  t.  Barrett,  31  W. 
Ta.  688,  and  Harkins  t.  Forsyth.  11  Lelrii. 
294,  it  appears  that  tbe  certificate  of  a 
Justice  of  the  peace  of  the  appearance  and 
privy  examination  of  a  married  woman, 
if  In  due  form  and  properly  recorded  with 
the  deed,  is  a  mere  substitute  for  the  en- 
try on  the  record  book  of  the  conrt  of  rec- 
ord formerly  of  the  appearance  bdore  the 
coart  of  a  married  woman  and  ac- 
knowledgment of  a  fine;  and  that  snch  a 
certificate  of  the  acknowledgmentof  adeed 
la  regarded  as  a  Judicial  act,  and  has  pre- 
cisely the  same  effect  as  such  entry  by  a 
recorder  of  her  acknowledgment  of  a  fine, 
and  is  just  asconclusiveof  tbe  facts  stated 
In  it  aa  the  entry  on  tbe  record  book  of  the 
court  ol  record  ut  like  facts  stated  in  such 
entry.  If  therefore  tbe  apj;>earance  of  the 
married  woman  personally  b^ore  the 
court  and  her  acknowledgment  of  the  flne 
entered  on  the  record  book  can  neither  of 
them  be  contradicted  by  parol  evidence, 
neither  can  tbe  appearance  of  the  married 
woman  personally  before  tbe  jostice  and 
her  acknowledgment  of  tbe  deed  In  proper 
form.  U  certified  tn  such  official  eertlfleute 
of  a  Justice,  be  either  of  tbem controverted 
by  the  mairied  woman. 

It  only  remains  then  to  inquire  whether, 
if  the  entry  on  the  record  book  of  a  court 
of  record  of  general  jurisdiction,  and  which 
court  only  could  enter  a  flne,  was  that  tbe 
married  woman  personally  appeared  be- 
fore tbe  court  and  acknowledged  a  fine  In 
tbe  appropriate  manner,  she  could  by 
parolevldeuce  contradict  this  statement  on 
the  record  book.  I  think  It  well  settled 
that  she  could  no  more  contradict  the 
statement  on  the  record  that  she  person- 
ally appeared  before  tbe  conrt  than  she 
conld  contradict  tbe  further  stateoiraiton 
the  same  book  of  such  court  that  she  ac- 
knowledged the  fine  In  the  proper  manner. 
Both  ol  these  facts  are  equally  conclusive 
on  her  when  stated  on  the  record  of  such 
court.  To  prove  this,  I  need  only  refer  to 
the  decision  of  our  own  court.  Minor,  in 
his  Institntes,  (volume  2,  p.  160.)  says: 
"  A  fine  la  a  conclusive  suit  commenced  by 
an  Intraded  grantee  agalns  the  grantor 
and  by  leave  of  the  conrt  compromised, 
tbe  land  in  question  bting  by  the  eompro- 
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iKi]»BekDLWledged  to  bettie  right  of  the 
srantee.  \vbrQ  a  married  woman  Is  a 
party  to  It,  ahe  Is  examined  by  the  eonrt, 
apart  from  her  husband,  to  ascertain 
whether  ahe  Joined  In  the  fine  of  her  own 
tree  will,  or  was  compelled  to  It  hj  the 
menacea  or  andae  Inflaence  of  her  hus- 
band. 2B1.  Comm.  »48et  seq.;  Williams, 
Real  Prop.  46.47,  312."  None  but  a  coart 
ol  Keneral  Jurisdiction— a  aoperlor  court 
—ever  had  Jarisdlctlon  In  real  actions, 
which  were  always  resarded  as  hlgherand 
more  Important  actions  than  personal  ac- 
tions. A  line  then  was  nothing  but  the 
acknowledgment  or  confession  by  the  de- 
fCTdant  of  the  plaintiff's  action  before  a 
conrt  ol  general  Jurisdiction.  And  the  rec- 
ord entry  ot  such  acknowiedgmoit  or  con>- 
fesaion  In  such  a  court  would  of  course  be 
at  least  as  conclusive  as  a  like  entry  of  ae- 
knowledgment  orconteeeion  by  the  defend- 
ant of  the  plaintiff's  action  before  a  court 
of  general  Jurtedlctlon.  And  we  have  de- 
cided that  the  entry  of  such  acknowledg- 
ment or  confession  of  the  plaintiffs  action 
before  a  court  of  general  JuiiBdlction  In  a 
peraonal  action,  even  when  the  entry  stat- 
ed that  such  eonfeeeion  was  made  by  the 
defendant's  attorney,  was  absolutely  con- 
clusive un  the  defendant,  and  could  not  be 
contradicted  by  parol  evidence.  Of  course 
Buch  a  Judgment,  like  any  other  judgment 
obtained  by  the  fraud  of  the  plaintiff, 
could  be  declared  void  by  a  court  uf  equity. 
But,  except  when  the  plaintiff  obtained 
bis  Judgment  by  fraud,  it  could,  when  ren- 
dered by  a  court  of  general  Jurisdiction, 
never  be  contradicted  by  purol  evidence, 
whether  obtained  without  thedefendant's 
being  served  with  process,  or  wbether 
it  appeared  on  the  record  book  of  such  a 
court  that  it  was  a  Judgment  confessed  by 
the  defendant  or  by  his  attorney.  Parol 
evidence  in  such  case  to  provs  that  the  de- 
fendant was  never  served  with  any  pro- 
cess, never  beard  otthe  case,  and  never  em- 
ployed the  counsel  who  tor  him,  as  sbown 
by  the  record  book,  appeared  and  con- 
fessed Judgment,  was  Inadmissible.  These 
propositions  were  all  expressly  decided  by 
this  court  recently.  Wandling  v.  Straw, 
23  W.  Va.  6V2,  points  1,  2. 8.  ol  syllabus. 
Ttaia  was  a  unanimous  Judgment,  all  of  the 
members  of  our  court.  Including  President 
Johnson,  concurring  in  it  aftftr  a  careful 
consideration  of  the  subject.  In  truth,  tbe 
reasoning  underlying  our  decision  In  New- 
man V.  Mollohan,  10  W.  Va.  488.  really 
was  an  affirmation  of  these  principles.  It 
is  true  quite  a  number  of  decisions  have 
been  rendered  in  which  those  principles 
have  been  denied;  butlntblscaspuf  Wand- 
ling V.  Straw  we  repudiated  all  such  de- 
-clslous,  and  our  cuncluaiona  are  supported 
both  by  the  weight  of  reason  and  author- 
ity, as  may  be  seen  by  examining  the  nu- 
merous authorities  cited  In  Smith's  Lead- 
ing Cases,  In  notes  reviewlnE  the  case  of 
Crepps  V.  Burden,  (volume  1,  p. 842,)  whwe 
be  says :  '  It  would  seem  to  be  clearly  and 
conclusively  established,  by  a  weight  of 
authority  too  great  for  opposition,  unless 
on  tbe  ground  of  local  and  peculiar  law, 
that  the  fact  of  Jurisdiction  appearing  on 
the  face  of  tbe  record  of  a  court  of  general 
lurisdlctlon  cannot  be  controverted.  Any 
•otherm  attar  dertarmlned  by  the  court  might 


as  well  bedlspnted  as  ..his.  Freeman,  in  his 
work  on  Judgments,  (chapters,)  also,  after 
reviewing  many  authorittee,  concurs  in 
tbe  conclusion  which  our  court  reached  in 
Wandling  v.  Straw.  26  W.  Va.  692,  as  in 
accord  with  the  proposition  stated  above 
by  Smith  in  his  Leading  Cases.  He  refers 
to  Granger  v.  Clark,  22  Me.  128;  Cook  v. 
Darling.  18  Pick.  893;  Brown  v.  Tomer.  11 
Ala.  762;  Lightsey  v.  Harris.  20  Ala.  411; 
Balrd  v.  Campbell.  4  Watts  &  8.  lUl;  and 
many  other  authorities  might,  if  neces- 
sary, be  cited  to  the  same  effect.  In  fact 
there  will  be  found  a  very  large  number  of 
cases,  both  In  Smith's  Leading  Cases  in 
this  note  and  in  Freeman  on  Judgments, 
c.  8,  which  support  all  the  propositions 
laid  down  by  our  court  In  tbe  case  in  25 
W.  Va.  It  is  true  there  are  quite  a  num- 
ber of  courts  who  depart  from  these  prop- 
ositions, and  do  not  hold  the  oitrlee  on 
tbe  record  of  a  court  of  general  Jurisdiction 
as  conclusive  of  all  the  facts  stated  there- 
in as  we  do,  and  as  Is  held  by  the  courts 
generally.  Among  these  cases,  of  which 
we  must  disapprove  as  not  admitting  the 
conclusiveness  of  the  enti7  on  the  record 
of  such  a  court  to  the  extent  which  they 
ought,  are  a  number  of  Mississippi  cases 
cited  In  Smith's  note,  before  referred  to, 
and  by  talm  disapproved  of:  Gwln  v. 
McCarroU,  1  Smedes  M.  868;  Edwards  v. 
Toomer,  14  Smedes  &  M.  75;  Smith  v. 
State,  18  Smedea  &  M.  140;  Saflarans  v. 
Terry.  12  Smedes  ft  M.  690.  Other  cases  of 
a  like  character  in  other  states  are  cited 
by  Freeman  on  .Tudgmente,  c.  8,  and  dis- 
approved of  by  him.  Commenting  on  such 
cases  cited,  in  section  188,  c.  8,  he  says: 
**  Many  courts,  however,  have  been  deeply 
impressed  by  the  apparent  violation  of 
natural  Justice  in  volvedconclndlnga  party 
who  had  no  opportunity  ol  presenting  hte 
defense,— no  notioa  that  his  rights  and  in- 
terest were  In  Jeopardy.  Yielding,  through 
a  tenderness  for  the  special  and  unavoida- 
ble injustice  occasionally  done  to  litigants, 
they  have,  in  numerous  cases,  •verlooked 
the  interest  of  the  community  to  secure 
the  safety  of  the  Individual.  To  tbe  end 
that  each  citixen  may  feel  assured  that  no 
Injury  can  be  done  blm  In  the  courts  with- 
out his  notice,  actual  orconBtmctlve,they 
have  Impaired  the  public  confidence  in  Ju- 
dicial authority.  They  have  made  the  ti- 
tle to  a  large  class  of  property  precarious 
and  unstable  by  taking  awc^  the  uncon- 
trollable verity  of  the  record,  substituting 
for  it  the  interminable  uncertainties  of 
parol  evidence,  and.  instead  of  allowing 
parties  who  have  acquired  title  at  Judlalal 
sales  to  rest  secure  in  the  presumption 
that  courts  of  record  always  *  act  right,' 
these  parties  have  been  required,  often 
without  notice  of  the  Intended  attack,  to' 
defend  proceedings  occurring  mauy  years 
previous,  and  apparently  free  from  vice  or 
infirmity. "  Into  Just  such  a  miachlevoua 
error,  and  for  Just  such  reasons,  It  seems 
to  me,  President  Johnson  has  fallen  in  the 
views  which  he  has  expressed,  from  which 
I  am  dissenting,  forgetful,  it  seems  to  me, 
that  these  errors  have  been  repudiated  by 
our  court  In  Wandling  v.  Straw,  25  W.  Va. 
6d2;  for,  from  what  1  have  said,  it  seems 
obvious  that  It  would  be  Just  as  contrary 
to  principle,  and  jnst  a«  mlschievons,  to 
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permit  a  married  woman  to  contradict  by 

garol  evidence  the  fact  that  she  appeared 
efpre  a  Justice,  when  hie  cnrtlflcate  naya 
she  did,  and  acknowledged  a  deed,  after 
such  certlficute  la  admitted  to  record  with 
the  deed,  as  It  would  be  to  permit  a  per- 
son to  deny  that  he  appeared  in  court.  In 
person  or  by  counRel,  and  acknowledged  a 
ludKnient  when  the  entry  on  the  record 
shows  be  did.  In  neither  case  ought  sacb 
a  uilschterous  course  to  be  allowed, except 
when  the  grantor  has  defrauded  the  mar- 
ried woman  in  getting  such  u  certificate, 
or  when  the  plaintiff  Ims  defrauded  the  de- 
fentlant  in  getting  such  an  entry  of  a  Judg- 
ment as  confessed.  To  show  the  estimate 
which  Freeman  put  on  the  law  with  refer- 
ence to  the  conclaBiveneBS  of  Judgments  oC 
conrtsof  general  Jarlsdlctlon.as  laid  down 
in  MIssisHlppI,  I  will  qnote  one  section 
from  his  work  on  Judgments.  In  section 
124  he  says:  "It  was  reserved  to  the  court 
deciding  the  case  of  Steeu  r.  Steen,  25  Miss. 
518,  tu  exhibit  extraordinary  misconcep- 
tion of  the  law  by  the  use  of  the  following 
language:  'It  is  also  a  fixed  rule  on  thin 
Bobject  that  the  record  of  a  Judgment 
must  show  upon  its  face,thatthe  court  did 
have  Jurisdiction  of  the  person,  unless  it 
flo  appears  the  Judgment  is  a  nullity,  for 
it  will  not  be  presumed  the  court  had  Ju- 
risdiction unless  the  record  shows  the 
fact."*  The  only  wonder  is  that,  with 
the  peculiar  views  of  the  law  with  refer- 
ence to  the  verity  of  the  records  of  courts 
of  general  Jurisdiction  held  by  the  courts 
of  MlMslBBlppl,  as  shown  by  the  case  I  have 
cited,  they  had  not  gone  further  than  they 
did,  and  held  that  in  all  cases  any  of  the 
facta  stated  In  the  certificate  of  a  proper 
officer  of  the  acknowledgment  of  a  deed 
were  but  prima  facte  correct,  and  might 
be  contradicted  by  parol  testimony.  Sim- 
ilar views  as  to  the  verity  of  a  record  of  a 
court  of  general  Jurisdiction,  It  would 
seem,  are  held  In  Missouri,  (Howard  v. 
Thornton,  50  Mo.  291 ;',  and,  holding  euch 
views,  they  seem  to  have  followed  them 
to  their  natural  conclnston, — that  the  cer- 
tificate of  an  acknowledgment  by  a  mar- 
ried woman  ol  a  deed  made  by  a  proper 
officerianeverconclnslvjeof  any  of  thefauts 
stated  In  It,  but  Is  only  prima  facte  true, 
and  may  be  contradicted  by  parol  evi- 
dence. In  repudiating  the  views  of  both 
the  MfsalBslppi  courts  and  the  Missouri 
courts  of  the  verity  of  the  records  of 
courts  we  have  in  effect  i-epudlated  their 
view^s  of  the  verity  of  the  certificate  of  a 
Justice  of  a  married  woman's  acknowledg- 
ment of  a  deed ;  for  such  certlflcatt*  Is  a  Ju- 
dicial act,  a  mere  substitute  for  an  entry 
of  a  fine  on  the  records  of  a  court  of  gen- 
eral Jurisdiction,  and,  as  we  hold  In  this 
state,  entitled  to  the  name  conclusive 
effect. 

There  is  certainly  lees  hardship  in  hold- 
ing that  a  married  woman  cannot  by  pa- 
rot  testimony  deny  that  she  appeared  be- 
fore a  Justice,  as  stated  In  his  certificate  of 
her  acknowledgment  of  a  deed,  than  to 
hold,  as  we  did  In  WaDdling  v.  Straw, 
that  a  defendant  cannot  by  parol  testi- 
mony deny  that  he  ever  employed  the 
counsel  who,  the  entry  on  the  record 
states,  appeared  and  confessed  Judgment 
in  favor  of  the  plaintiff.  In  the  one  case 
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the  defendant  ma.v  have  been  treated  un- 
justly, without  any  fanlt  or  negltgmce  oa 
hla  part,  he  having  done  perhaps  nothing, 
and  having  no  reason  to  suppose  that  his 
rights  were  In  any  Jeopardy,  never,  per- 
haps, having  been  notified  that  any  suit 
had  been  brought  against  blm.  If  he  un- 
der such  circumstances  must  be  bound  by 
the  entry  on  the  record,  that  the  general 
public  may  be  able  to  put  confidence  in 
such  entries,  why  should  not  a  married 
woman  In  like  manner  lie  bound  by  the 
entry  on  the  record  book  of  the  titles  to 
laud  that  she  had  appeared  before  a  jus- 
tice, as  stated  in  bis  official  certificate  of 
her  acknowledgment?  She,  if  diligent, 
has  a  far  better  opportunity  of  protecting 
herself  against  low  from  such  certificate, 
If  false,  than  has  the  defendant,  who  faaa 
never  heard  he  has  been  sued,  of  defending 
himself  against  loss  from  an  entry  being 
falsely  made  that  he  had  appeared  by  an 
attorney  and  confessed  Judgment  fur  a 
large  amount.  The  married  woman,  to 
make  her  deed  valid,  must  at  least  bare 
signed,  and  when  she  does  so,  she  knows, 
or  la  presumed  to  know,  that  her  signa- 
ture has  been  procured  for  the  purpoae  uf 
having  the  deed  recorded  along  with  her 
certificate  of  acknowledgment,  as  other- 
wise her  deed  would  be  void;  and.  know- 
ing this,  if  she  Is  not  called  upon  to  ap- 
pear before  a  Justice  or  officer  to  acknowl- 
edge the  deed,  she  would  have  Just  groand 
to  suspect  that  there  was  something 
wrong,  and  any  loss  from  a  Justice  faltiely 
certifying  that  she  appeared  before  btm, 
and  he  took  her  acknowledgment,  could 
generally  be  prevented  by  calling  at  the 
clerk's  office  and  warning  the  clerk  to  no- 
tify her  promptly,  If  such  deed  should  be 
brought  to  him  to  record.  But  the  defend- 
ant, who  haa  never  been  notified  that  he 
Is  sued,  cannot,  Inany  way  1  can  tbiok  of. 
protect  himself  agaluRt  loss  if  an  entry  i» 
made  that  he  had  appeared  by  attorney 
and  confessed  Judgment.  If  such  a  iu*lK- 
ment  must  be  valid,  when  the  plaintiff  U 
innocent  of  any  fraud.as  wehavedecided  it 
must  be,  in  order  that  the  general  public 
may  be  protected,  wby  should  not  sut-li  a 
deed  actually  executed  by  a  married  wo- 
man, though  never  acknowledged,  be  held 
valid,  when  the  record  shows  that  she  did 
appear  and  acknowledge  the  deed  property 
before  a  Justice?  The  public  Intereat  re- 
quires that  It  should  bind  her,  even  more 
strongly  than  It  requires,  that  a  defend- 
ant should  be  bound  by  a  Judgment  he 
reaJly  never  did  confess  or  have  any  rea- 
son to  believe  was  claimed  agalnat  him. 
We  cannot  afford  to  protect  the  rigbtB  of 
married  women  against  alt  possible  Inva- 
sion if  In  so  doing  we  are  compelled  to 
adopt  means  which  must  certainly  sacri- 
fice the  Interest  of  the  entire  community, 
by  rendering  all  land-titles  uncertain,  and 
by  doing  gross  injustice  to  many  bona 
Scte  purchasers  of  land  who  have,  af  tt*r 
the  exercise  of  great  caution,  paid  the 
purchase  money,  and  occupied  and  im- 
proved their  lands  tor  many  years,  with- 
out the  least  suspicion  that  their  titles 
were  not  as  valid  as  they  appeared  bv 
the  public  records  to  be.  It  seems  to  me 
quixotic  to  attempt  to  prevent  an  almost 
imaginary  wrong  to  some  married  wu> 
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roan  by  establtohlnR  as  law  that  wtalcb 
niuBt  neceBsarily  Inflict  on  the  entire  com- 
munity ereax  loss,  and  on  many  bona 
noe  purcliaeere  ol  land  real  wrong,  wlilch 
by  no  diligence  on  tfa^r  part  can  they  es- 
cape U  they  purchase  land  at  all.  And 
these  are  the  mischiefs  which  must  reanlt 
If  the  views  of  Preslden  t  Johnson,  from 
which  I  dissent,  are  adopted.  I  regard  his 
view, — that  thp  Justice  who,  as  a  sworn 
ofHcer,  has  solemnly  certitied  that  the 
married  woman  had  appeared  before  him 
and  acknowledffed  the  de*^,  as  required 
by  law,  shonld  be  allowed  to  testify  that 
such  official  certificate  was  utterly  false, 
and  then  to  destroy  the  validity  of  the 
deed,  and  Impose  on  an  innocent  purchas- 
er, who  may  have  bought  the  land  trust- 
lug  In  the  fairness  and  truth  of  his  certtfl- 
cate,— as  a  position  unsupported  by  rea- 
son or  by  authority.  Even  If  his  certificate 
cuuldbeheld  as  notconelaiilvely  true,  be 
certainly  oagfat  not  to  be  allowed  to  deny 
Its  truth.  This  principle  Is  eustalneil  by 
the  overwhelming  weight  of  authority; 
but  I  deem  It  unnecessary  to  discuss  this 
point.  In  none  of  the  authorities  referred 
to  by  President  Johnson  on  this  point  do 
we  find  a  single  expression  ol  an  opinion, 
that  a  Justice  should  be  thus  permitted 
to  deny  the  truth  of  his  official  certificate. 
All  that  can  be  shown  by  any  ol  them  Is 
that  a  Judge  has  sometimes  commented 
on  the  evidence  ot  a  Justice,  when  holding 
that  his  certificate  could  not  be  contra- 
dicted by  parol  testimony,  wlthonteaylng 
further  that.  If  It  could  be,  he  on  general 
priuclplea  could  not  be  iiermltted  to  ccm- 
tradict  his  own  ofBclai  eertlflcate,  it  being 
contrary  to  public  policy  to  permit  a 
sworn  public  officer  to  be  examined  to 
prove  that  he  had  violated  the  oath  he 
had  taken  to  perform  faithfully  his  duties. 
The  contrary  has  been  often  expressly  de- 
cided. In  examining  the  cases  which  Pres- 
ident JoB.\soN  cites  I  found  that  in  sev- 
eral ol  them  It  was  said  that  a  public  offi- 
cer can  never  be  permitted  to  deny  the 
truth  of  his  own  official  acts,  and  this 
principle  was  declared  applicable  to  a  pub- 
lic officer  taking  the  acknowledgment  of  a 
niarrle<l  woman  of  a  deed  and  certifying  it; 
but  I  kept  no  memorandum  of  the  ex- 
IireHSion  ot  such  opinion  by  Judges  In  avch 
cases,  and  the  cases  referred  to  are  not 
now  accessible  to  me.  I  deem  It  unneces- 
sary on  this  point,  according  to  my  view 
in  this  case,  to  do  more  than  express  my 
dissent  from  the  views  of  President  John- 
BON  on  this  point  also. 

NoTK  BT  JOHVBOiT,  P.  Since  writing  the  pre- 
ceding opinion,  and  since  the  dlasenting  opinion 
was  written,  I  have  found  the  folloninff  authori- 
ties sustaining  the  position  that  where  a  married 
woman  did  not  In  fact  acknowledge  a  deed  con- 
veying her  property,  and  a  notary  or  other  officer 
has  oOTtlflea  Oiat  she  did,  and  the  certificate  is 
in  regular  form,  she  may  impeach  sach  certificate, 
evm  when  tiie  isoperty  has  been  otmveyed  to  an 
InnooMA-tfanhaasr  Ignonnt  that  aneh  owttficate 
is  false  and  &hrlcated:  Holt  v.  Moore,  87  Ark. 
I4d:  Meyer  v.  Gossetb,  88  Ark.  377;  Donahue  t. 
Hills.  41  Ark.  m\  Wmiamsonv.  Carskadden,  30 
Ohio  Bt  0S4;  Ford  v.  Osborne.  13  N.  B.  Rep.  S!», 

i supreme  court  Ohio,  decided  March  15,  1887;) 
tusseU  V.  Union,  78  III.  887,  Smith  v.  Allla.  62 
Wis.  SSr.  9  N.  W.  165;  Van  Orman  v.  Mo- 
Qregor,  98  1011%  800;  Haniok  t.  Musgrove,  67 


fowa,  68,  M  IT.  W.  Bep.  BM;  Bonrttenne  t. 
SohnoOT,  88  Mich.  274;  TiUHXAir,  C  J.,  In  Bair- 
net  V.  BameL  IB  Serg.  ft  B,  73;  Insunuioe  Co. 
V.  Nelson,  Iflfi  U.  B.  sli 


McClbart  et  al.  t  Qranthau.^ 

(Supreme  Court  of  Appeals  of  We*t  Viirainia, 
Nov.  §5,  1886.) 

FsBsoiipno!!  or  Pi.thbkt— Jdbiciai.  Saui— Com- 

HIBBIONBS'S  RBrOKT. 

1.  A  suit  Is  brought  to  sell  a  debtor's  lands, 
which  is  referred  to  a  commissioner  to  report 
the  natnre,  amounts,  and  priorities  of  the  liens 
thereon,  and  among  others  a  certain  debt  is  so 
reported  in  favcnr  of  a  certain  creditor;  the  cause 
is  aftflorards  three  times  reoommltted  to  the 
commissioner  far  the  same  purpose,  and  said 
debt  ia  as  often  reported  without  exoeption  there- 
to. In  the  mean  time  said  debt  has  in  said  oause 
been  adjudged  liable  to  the  lien  of  ezeoatlon 
against  said  creditor  exceeding  the  amount  there- 
oif,  without  objection  made  thereto  by  aa\A  debtor 
for  six  years  after  said  first  report,  field,  these 
oironmstanoee  tnfflolently  rebut  the  preemnption 
of  payment  arising  from  the  possession  by  the 
obllgcff  of  the  bcmd  evidencing  the  debt,  with  the 
obligees'  indorsement  thereon,  "Paid  In  fuU," 
without  date. 

2.  If  in  such  a  suit  It  clearly  appears  that 
one  of  the  tracts  of  land  charged  with  the  liens 
of  the  several  Judgments  against  such  debtor  Is  also 
charged  with  a  speoiflo  Hen  exoeeding  in  amount 
the  value  thereof,  having  priori^  ovfT  all  o^w 
liens  therecm,  the  court  may  properly  decree  the 
sale  <^  other  lands  of  the  debtor,  without  decree- 
ing a  ^e  <tf  the  tract  bharged  with  stwh  speclflo 
lien. 

8.  If  in  such  a  snit  there  has  been  a  commis- 
sioner's report,  showing  the  lands  owned  by  the 
debtw,  the  nature,  amounts,  and  priorities  of 
the  liens  tbareoo,  which  has  been  otmflrmed, 
there  is  entered  a  decree  **that  unless  the  delbto 
therein  audited  are  p^d  within  sixty  durs  frum 
the  rising  of  the  court  by  the  debtor  mamlng 
him]  then  the  lands  of  said  debtor,  in  said  report 
named,  shall  all  be  sernrally  sold  to  pay  the  liens  on 
the  same  in  Uie  order  of  their  priority,  as  set  out 
in  said  report, "  without  any  farther  statement  or 
declaration  therein,  speci^ring  the  sums  to  be 
paid  to  the  several  creditors,  the  paroels  of  land 
on  which  they  are  chargeable,  and  the  order  of 
priority  In  which  the  ptoceeds  of  the  sales  of  the 
several  parcels  of  land  shall  be  applied,  such  de- 
cree is  erroneous,  and  for  Uiat  cause  will  be  re- 
versed, unless  the  same  from  the  ocnnmlfsloner** 
report  and  the  face  of  the  decree  can  be  safely 
amended:  In  which  case,  it  will  be  so  amended 
in  the  appellate  oonrt,  and  when  so  amended, 
will  be  affirmed. 
{SyUaima  by  the  Court) 

Fr&nk  Beckwlth  and  Geo.  Baylor,  tor  ap- 
pellants.   White  A  TrapnelK  for  appellee. 

WooDB,  J.  This  la  an  appeal  from  a  de- 
cree ot  the  circuit  court  of  Jefferson  coun- 
ty rendered  on  the  8d  day  ot  August,  1H85. 
These  causes  have  been  twice  before  this 
court  for  the  correction  ol  various  errors 
all^:ed  to  have  been  committed.  In  the 
first  Instance,  the  decree  complained  of 
was  affirmed ;  In  the  last,  the  decree  was 
raTersed,  and  the  canses  remanded  for  fur- 
ther proraedinga,  which  resulted  In  the  de- 
cree of  the  8d  of  August,  1885.  The  con- 
troversy arises  out  of  the  proceedings  In 
the  first  ot  these  caunes,  which  was  a  J  udg- 
ment  creditors'  bill  filed  by  A.  W.  Mc- 

>  This  case,  filed  November  96, 1886,  ia  now  pnh- 
llshed  by  request,  with  ottaera,  In  order  that  the 
Southeastern  Reporter  may  cover  all  oases  la  the 
West  Virginia  Beports  from  volume  W,  L 


Digitized  by 


Google 


950 


80UTHEASTEBN  BEFOBTEB,  Vol.  11. 


(W.Ya. 


Cleary  against  William  J.  Grantham,  the 
Judgment  debtor,  and  otber  Hen  credttnra, 
and  Daniel  B.  Lncaa,  who  had  beeu  ap- 
pointed, in  lieu  of  John  J.  Grantliam,  trus- 
tee In  a  deed  ol  trust  made  and  recorded 
on  the  2d  of  May,  1870,  by  William  J. 
Grantham,  conveying  certain  lands  to  se- 
cure tho  paymfmt  ol  the  debts  therein 
named.  Among  the  debts  secured  by  this 
deed  o(  trust  was  one  of  $550  due  from 
William  J.  Grantham  to  John  0.  Shirley, 
for  which  Grantham  executed  to  Shirley 
his  bond  dated  the  2d  of  May,  1870,  paya- 
ble six  months  thereafter.  Whether  this 
debt  of  $650  Is  or  Is  not  a  valid  and  sub- 
sisting debt  chai^eable  upon  the  land  con- 
veyed by  said  deed  of  trust  to  secure  its 
payment  Is  the  principal  question  present- 
ed by  this  appeal.  To  determine  this  ques- 
tion It  Is  necessary  to  review  the  proceed- 
ings upon  said  creditors*  bill.  The  bill 
was  filed  on  September  6, 1871 .  On  No- 
vember 5. 1878,  the  cause  was  referred  to 
Commlsaloiier  Moobb  to  ascertain  and  ro* 

Rnrt  the  amounts  and  priorities  of  the 
ens  on  the  real  estate  of  William  J.  Gran- 
tham, and  to  state  all  matters  deemed 
pertinent  by  himself,  or  which  any  of  the 
parties  may  require  to  have  reported. 
The  commissioner  on  the  2Sd  of  March, 
1874,  returned  hla  report  of  the  Hen  debts, 
tneladlng  Interest  to  the  let  of  April,  1874, 
and  showing  that  on  that  day  their  ag- 
gregate amount  was  $12,636.82.  Among 
the  debts  so  reported  in  the  second  class 
wa-)  said  debt  of  John  G.  Shirley  of  $550. 
which,  with  Its  Interest,  then  amounted 
to  $662.75.  To  this  report  W.  J.  Gran- 
tham excepted,  because  the  priorities  of 
the  Hens  reported  bad  not  been  correctly 
classlfled,  and  because  the  same  had  been 
retained  by  the  commissioner  outy  two 
days  after  Its  completion,  before  It  was 
returned  into  court.  On  the  23d  of  April, 
1874,  the  court  sustained  the  exception 
and  recommitted  the  report  to  the  same 
commlssinner,  "to  audit  uny  other  Hens 
that  may  be  exhibited  against  the  defend- 
ant, W.  J.  Grantham,  and  also  to  preset 
a  statement,  exhibiting  the  priorities  of 
the  several  Hen  debts.**  On  October  6, 
1874,  the  commissioner  returned  his  second 
report  showing  the  several  amounts  and 
priorities,  the  Hen  debts,  and  ascertained 
their  aggregate  amount,  Including  interest, 
to  the  let  of  October,  1874,  to  be  $12,957.74. 
Among  the  debts  so  reported  was  said 
$550  debt  to  John  G.  Shirley,  amounting 
to  $679.!^.  To  this  report  W.  J.  Gran- 
tham filed  six  exceptions,  claiming  credits 
on  or  abatements  from  certain  debts  re- 
ported, other  than  said  Shirley  debt,  to 
which  no  exception  for  any  cause  was 
made.  On  April  23,  1S75,  the  defendant, 
W.  J.  Grantham,  answered  the  bill,  to 
which  answer  the  plaintiff  replied  general- 
ly. This  answer  does  not  pretend  to  caU 
in  question  the  existence  of  the  Shirley 
debt,  nor  the  validity  of  the  trust  lien  to 
secure  the  same,  but  on  the  contrary 
tacitly  admits  the  same  by  alleging  that 
"the  debts  of  John  G.  Shirley  andJoslnh 
Watson  were  audited  by  said  report  as  In 
the  third  class,  and  the  debt  of  the  Na- 
tional Bank  of  MartlDSbnrg  waa  audited 
In  the  foarth  class,  and  the  debt  of  Ephra- 
Im  Watson  as  iu  the  fifth  class,  while 


the  said  deed  of  trust  filed  with  the  hlQ 
showed  on  Its  face  that  all  of  said  debti 
were  equally  secured  by  said  deed  of  tmst. 
and  therefore  all  of  them  ougrbt  to  hara 
been  aodlted  in  the  third  class.**  Ontlw 
28th  of  April,  isni,  the  cause  was  agsis 
beard  **  upon  the  papers  formerly  read  ia 
the  cause,  and  the  report  of  CommlBslonff 
MooitB,  with  the  exception  thereto,  and 
the  said  answer  of  Grantham  and  general 
replication.*"*  whereopoD the  conrt  recom- 
mitted the  cause  to  Commissioner  Hoobe. 
with  instructions — Flmt,  to  audit  all  lieu 
upon  the  real  estate  of  William  J.  Uran- 
tham ;  seenadix,  t»  ascertain  the  real  «- 
tate  owned  bys^d  Oranttaam.or  liabk 
to  such  Hens,  and  heretofore  conveyed 
him ;  the  value  of  said  real  estate,  and  tte 
special  liability  of  each  parcel  of  land  for 
such  debts:  thirdly,  to  have  persoDal 
notice  served  upon  said  Grantham  requir- 
ing him  to  apiKar  before  said  commissioB- 
er,  and  to  produce  b^ore  him  all  evldeuct 
of  payment  upon  thedebts  aadltedagafnet 
him,  and  to  answer  all  proper  IntnroKs- 
tories  touching  the  real  estate  sought  to 
be  subjected  to  the  payment  of  his  debts  ' 
The  commissioner  commenced  the  exer>i- 
tlon  of  this  last  order  of  reference  on  tlie 
30th  of  July,  1875,  and  refnilarly  adjourneil 
the  same  from  time  to  time  nntll  be  com- 
pleted the  same  on  the  11  tb  of  October, 
1876.  By  this  report  also  the  aggregate 
amount  of  principal  and  Interest  of  the 
reported  debts  on  the  1st  of  October,  l^Ca. 
was  $12,547.24,  among  which  was  af»iB 
reported  the  Shirley  debt  of  9KiO,— tba 
amounting  to  $712.46.  To  this  report  al^ 
Grantham  filed  six  exceptions,  claimiox 
certain  credits,  upon  reported  debts, othrr 
than  the  debt  to  Shirley,  as  to  which  so 
exception  was  taken.  Before  tbls  report 
was  completed  the  deposition  of  Gran- 
tham was  taken,  in  which  he  was  asked 
by  his  counsel  to  "look  at  the  list  of  ao- 
dited  debts  In  commissioner's  report  of 
October,  1874,  and  state  If  any  credits  are 
to  be  applied  to  any  of  them.  *  In  as- 
awer  to  this  question,  after  m«it1ooicfr 
certain  soms  of  money  claimed  by  Uin  v 
credits  to  certain  specified  debts  thmia 
reported  other  than  the  Shiriey  debt,  se 
only  said:  "There  are  aome  credits  oi 
John  G.  Shirley's  claim.*'  By  its  decree  ol 
the  16th  of  November,  1876.  the  c&nse  wm 
again  recommitted  to  the  same  commt*- 
sloner.  with  Instmctlons  to  reform  hi* 
aald  report  In  certain  partlcnlaTS,  and  ft* 
"receive  proof  of  all  credits  shown  toei- 
Ist  on  any  of  the  claims  audited  ae^datt 
William  J.  Grantham. "  This  decree  hi 
gard  to  other  matters,  having  been  ai^ 
pealed  from,  was  affirmed,  (In  W.Va.  425  • 
and  when  the  canse  was  remanded,  tt? 
circuit  court  by  Its  decree  of  November  IT, 
1879,  "  decreed  that  Commissioner  Mooa.'. 
to  whom  this  cause  was  recomnaitted  t? 
the  decree  of  November  16. 1875,  do  pr  • 
ceed  to  execute  said  decree  according  t- 
the  terms  thereof,  and  do  also  asrertaiT- 
the  amount  due  the  petitioners.  John  V 
Nicely  and  Martin  Swimby.  on  acconnt  i' 
the  Judgments  and  execntlona  in  tb-  * 
favor  respectively  against  John  Q.  SIk'- 
ley ;  and  to  that  extent.and  In  pruportk« 
to  the  amoont  so  foand  doe  eald  pcticloa- 
era,  severally,  it  Is  ordered  that  the  dct: 
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andlted  In  tbese  causes  In  favor  of  Jobn 
O.Sblrley  [CommiBBloner  Moork'b  report, 
(?la88  8]  be  indurHed  for  ttae  use  of  aald 
petltlonera,  by  virtue  of  tbellena  of  the 
execDtioD  aforesaid. "  The  commlaeloner 
made  hla  report,  ae  reqntred  by  the  last 
order  of  reterence,  ahowlnfc  the  aggregate 
of  the  Ilena  reported,  iDclndiDg  interest  to 
the  1st  of  March,  1880.  to  be  $U,877.»3, 
which  inrlnded  said  Hhlrley  debt  of 
then  amuuntlnft  to  fHM.lS,  of  which  lust- 
□amed  sum  he.  reported  that  there  was 
due  to  said  John  M.  Nicely  9395.28,  and  to 
said  Martin  Swlmby  9460.88.  To  tbla  re- 
port W,  J.  Qrantbam  filed  five  exeeptlona, 
but  none  of  them  had  any  refermee  to  the 
Shirley  debt.  On  the  lOtb  of  April.  1880, 
W.  J.  Orantbam  filed  his  petition,  which 
^e  failed  to  verity,  attempting  to  account 
'or  his  fallnre  to  appear  and  prove  the 
:redlta  claimed  before  the  commitnioner, 
and  then  for  the  first  time  averred  that 
Ebe  said  Bblrley  debt  had  been  paid  in  tall, 
ind  aboald  not  have  been  reported  by  the 
TommlssloDer  in  hla  last  report,  and  with 
ilB  petition  filed  the  bond  of  9660,  which 
le  alleged  had  been  eurrendered  to  bfm  by 
Shirley  when  he  paid  the  debt,  and  prayed 
that  said  report  might  be  again  recom- 
nltted  to  the  commiBeioner  to  reform  and 
correct  bis  report  In  the  particulars  indi- 
■atedinblB  iwtltlon.  Tbecause  was  again 
leard  on  the  10th  d  ApTil,  1880,  wheij  the 
!oart  overrDled  hla  wreeptlons,  denied  the 
>rajer  of  bis  petition,  confirmed  the  re- 
>ort  of  the  commiBsloner,  decreed  the  pay- 
nent  of  the  debta  reported,  and  a  sale  of 
lald  Grantham's  real  estate  to  pay  the 
lame.  Upon  an  appeal  to  this  court,  this 
iecree  was  reversed,  aud  the  cease  re- 
nanded.  upon  the  grounds  that  hie  peti- 
lion  Bbonld  have  been  regarded  aa  a  mo- 
Ion  to  recommit  the  report,  and  that  ft 
vas  the  doty  of  the  circuit  court  to  in- 
(olre  whether  he  was  entitled  to  the  credit 
if  Bald  9»50,  and  its  Interest,  which  he 
ertainly  was  U  he  fairly  obtained  the 
lond  which  waa  the  evidence  of  the  debt. 
4  W.  Ya.  S81,  On  the  17th*  of  February, 
885,  **  the  cause  waa  again  heard  upon  the 
»Hpers  formerly  read,  and  upon  the  man- 
late  of  this  court,  and  waa  again  recom- 
oitted  to  the  same  commissioner,  with 
natructionB  to  ascertain  and  report,  (1) 
be  real  estate  of  which  tbe  defendant, 
Villlam  J.  Grantham,  la  seized,  where  sit- 
lated,  his  Interest  therein,  and  tbe  annual 
ental  valne  thereof;  (2)  the  amount  stin 
emalnlng  unpaid  of  tbe  debts  embraced 
a  the  former  report  filed  in  this  cause, 
nd  their  priorltlea  as  liens  upon  said  real 
Htate,  distinguishing  between  such,  it 
uy,  an  are  specific  liens  upon  a  part  only 
f  said  realty,  and  such  as  are  general 
ene  upon  the  whole  thereof,  by  Judgment 
r  otberwlse ;  (8)  any  other  debts  proper- 
r  charKeabte  on  said  real  estate,  ft  any, 
rltb  their  priorities.'*  On  the  2Mb  of 
lay,  1886.  tbe  commissioner  made  and  re- 
urned  his  report  as  directed,  whereby  he 
scertalned  the  aggregate  of  debtB  un- 
ald,  including  Interest  to  May  1,  18S6, 
If  be  913,777.16.  Among  these  debts  tbe 
ommisaloner  i^ain  reported  the  Jobn  G. 
hirley  debt  of  9560,  which  then  amounted 
0  91,096.66,  of  which  be  again  reported 
bat  KarOn  Swlmby  was  entitled  to 


93f«.28.  and  Jobn  M.  Nicely  to  94W.88, 
'*tbe  principnl  of  which  bears  interest 
from  March  1. 1880,  until  paid."  The  com-, 
miasloner  further  reported  that  "John  O. 
Shirley  appeared  before  blm,  and  stated 
that  the  claim  reported  on  his  said  claim 
waa  paid,  but  did  not  fix  tbe  time  ot  pay- 
mmt."  Before  this  report  was  returned. 
William  J.  Grantham  excepted  to  It  on 
the  ground  that  the  evidoice  shows  that 
It  had  been  paid,  and  required  tbe  com- 
missioner to  report  the  evidence  bearing 
on  the  exception.  Thecommisalooer  there- 
upon returned  "that  bo  evidence  wm 
taken,  except  the  statement  of  John  O. 
Shirley  made  before  him :  that  at  the  re- 
quest ot  petitioners  John  G.  Shirley  was 
recalled  to  be  examined  as  to  the  date  of 
the  payment  of  said  note,  but  he  could 
not  give  tbe  date  of  payment."  On  tbe 
3d  ot  Aagust,  1885,  tbe  cause  was  again 
beard,  and  the  court,  among  other  things, 
"adjudged,  ordered,  aud  decreed  that  the 
report  of  ttae  commissioner  be  cooflrmed ; 
BDd  that  onlem  the  debts  therein  audited 
are  paid  within  80  days  from  the  rising  of 
ttae  eoort  by  William  J.  Qrantbam,  or 
some  one  for  him,  then  tbe  lands  of  aald 
Qrantbam  In  said  report  named  should  be' 
severally  sold  to  pay  the  liens  on  the  same. 
In  the  order  of  their  priority  as  set  out  In 
said  report."  by  certain  sifeclal  commis-' 
atonen  apofnted  tor  tbe  purpose,  upon  the 
terma  apedfled  In  said  decree,  who  were- 
reqnlred  to  report  their  proceedlnga,  etc. 
From  this  decree  tbe  defend  ant,  W.  J .  Gran- 
tham, and  S.  A.  Batea,  administrator  -of 
Walter  Shirley,  deoeaaed,  have  obtained 
this  appeal. 

It  Is  Insisted  by  tbe  appeltuita  that  the 
court  erred  in  confirming  the  report  of 
Commissioner  Moork,  filed  on  the  %tb  of 
Hay.  18%.  We  have  seen  that  during  the 
progress  of  these  causes  they  have  been 
five  times  referred  to  tbe  same  commia- 
Bioner  for  the  same  purpose,— to  simply 
ascertain  and  report  the  real  estate  ot  tbe 
defendant.  William  J.  Grantham,  tbe  an- 
nual rental  valne  thereof,  tbe  general  and 
apeclflc  Hens  thereon,  thelrseveral  amonnts 
and  priorities,  and  that  all  tbe  lauds 
owned  by  him  consist  only  of  three  par- 
cels, containing,  res[>ect)vely,  80,  66,  \4l% 
acree,  t>eBldeB  a  small  lotcontalnlnga  frac- 
tion of  an  acre.  Five  HOceesalTe  reports 
were  made  by  the  same  commissioner  In 
obedience  to  five  several  orders  ot  refer- 
ence, In  all  of  which  ttae  same  debts  were 
reported,  almost  wltboat  change,  save 
only  an  Increase  of  the  Interest  account.  ■ 
In  all  of  them  the  same  debt  due  from 
William  J.  Grantham  to  John  O.  Shirley 
or9550,  with  1nterestfromN«vember2, 1870, 
was  reported,  and  the  existence  of  the 
debt  was  never  called  In  queetlon  by  any 
exception  made  by  him  or  Shirley  to  any  - 
of  ttae  first  four  of  said  reports.  The  de- 
fendant Orantbam,  neither  by  his  answer 
nor  his  dep.^sltton  taken  before  the  third 
report  was  made,  pretended  that  the  same 
had  been  paid  or  otherwise  discharged. 
And  although  this  debt  was  reported  as  a 
valid  lien  on  bis  landa  In  aald  commiaalon- 
er'a  fourth  report,  made  in  March,  1880, 
and  the  same  waa  excepted  to  by  him  on 
five  distinct  grounda,  none  of  tbem  ques- 
tioned tbe  existenee  ol  tbls  debt.  It  ap- 
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peare  from  ttale  record  tbat  at  some  tlui« 
b^ore  the  I7th  of  NoTember,  1870,  John 
M.  Nicely  and  Martin  Swlmby,  who  were 
execution  creditors  of  said  John  Q.  Sblr- 
J^t  had  filed  tbelr  petition  In  these  causes 
asMrtlnsr  the  llms  ot  their  Bereral  execu- 
tions asalzwt  the  debt  of  f650  doe  to  bim 
(rem  said  Grantham,  and  tbat  the 
axoonntB  ot  these  executions  exceeded  the 
amount  of  this  debt,  and  the  accruing  In- 
terest thereon.  When  this  petition  was 
flledior  when  the  execution  Itonsattached. 
does  not  appear,  but  the  record  shows 
tbat  by  Its  decree  of  the  17th  of  Norembsr, 
1H79,  the  circuit  court  decided  that  said 
Nicely  and  Bwlmby  were  entitled  t«  ham 
whateTeramountmightbe  fonnd  due  from 
Granthnm  to  John  G.  Shirley  on  his  said 
debt  uf  f&60  applied  ratably  to  the  satis- 
faction of  their  execatlon,  leaving  to  be 
thereafter  determined  what  that  amount 
mluht  be,  and  directed  the  commissioner 
to  ascertain  this  amount,  and  apportion 
the  same  ratably  upon  said  executions. 
This  was  done  by  his  report  of  March, 
1880,  and  the  whole  amount  of  the  Shirley 
debt.  Incladinic  Interest  to  the  1st  of 
March,  1880.  was  ascertained  to  be  $S50.16, 
of  which  sum  $395.28  was  applicable  to  the 
execution  ot  Swlmby,  and  f460.88  was  ap- 
plicable to  the  execDtor  ot  Nicely,  "the 
prlndpal  of  which  bean  httereat  from  tiie 
1st  ol  Marcb.  1880. "  It  Is  perfectly  a|H»ar- 
ent  tbat  the  commlMrioner  intended  that, 
in  addition  to  the  amounts  then  appor- 
tioned, said  Swlmby  and  Nicely  should 
hwve  tbelr  proportion  of  the  Interest  sub- 
seiiaently  accruing  on  said  debt  of  $650 ; 
and  while  the  commlstiioner  failed  to  as- 
certain the  portion  of  said  $650  on  which  the 
said  Swlmby  and  Nicely  sbonld  be  respect- 
ively entltied  to  the  accruing  interest,  the 
same  can  be  ascertained  by  a  simple  cal- 
culation, which  we  bave  made,  showing 
that  said  Swlmby  will  be  entltied  to  Inter- 
est on  9253.91,  and  Nicely  to  interest  on 
9296.07,  from  the  1st  day  of  Man-h.  1880. 
until  paid,  which,  with  the  amounts  ap- 
portioned to  them  by  said  commissioner, 
will  uhanat  the  whole  of  said  Shirley  debt 
of  9650,  and  the  Interest  accrued  and  ac- 
cruing thereon.  The  same  apportionment 
is  substantially  carried  into  the  commis- 
sioner's last  report,  and  there  was  no  er- 
ror in  doing  so,  nor  in  conflrmlDg  said  re- 
port In  tbte  particnlar.  It  Is  true  the  de- 
fendant, Grantham,  in  his  petition  filed 
after  the  commissioner's  fourth  report 
was  returned,  and  excepted  to  by  bim  tor 
other  causes,  alleges  tbat  this  Shirley  debt 
had  becoi  paid  in  tall,  and  produced  as  evi- 
dence of  that  fact  the  bond  given  titeretor, 
and  Shirley's  Indorsement  tbereon,  that 
the  same  was  "paid  in  full."  But  It  also 
appears  that  although  tbecanse  was  up- 
on said  petition  recommitted  to  the  com- 
missioner that  the  defendant,  Grantham, 
might  bave  the  opportunity  to  prove  that 
he  came  fairly  by  the  possession  ot  said 
bond,  and  that  the  same  bad  In  tact  been 
paid,  and  the  date  when  It  was  paid,  yet 
the  defmdant  is  content  to  rest  upon  the 
bare  presumption  of  payment  arising  from 
having  the  possession  of  the  bond,  wlth- 
oat  even  furnishing  his  own  testimony  of 
that  fact  or  the  testimony  of  the  said 
Shirloy,  both  ol  whom  must  have  had  psr^ 


sonal  knowledge  o(  that  tact ;  and  baTlng 
the  evidence  to  establish  this  tact,  it  true, 
and  tailing  to  produce  It.  the  presomptiun 
is  against  bim,  and  this  presumption  Is 
rendwed  almost  conclusive  by  his  failure 
to  except  or  object  to  the  serval  preced- 
ing reports  ol  the  commlsslonw.  In  all  of 
which  the  Shirley  debt  was  reported.  The 
time  when  this  payment  was  made,  if  it 
ever  was  mode,  was  equally  important, 
and  the  burden  of  proof  in  regard  to  both 
these  facts  rested  on  the  defendant,  fur  if 
Che  same  was  paid  after  tfie  decree  of  tbe 
17tb  of  November,  1879,  it  would  not  have 
discharged  tbe  debt,  because  this  eoart 
had  decreed  that  the  amount  thereof, 
wbateverthat  might  be, should  be  applied 
ratably  to  the  discharge  ot  tbe  executions 
of  Swlmby  and  Nicely.  We  are  therefore 
of  opluion  that  tbe  presumption  ot  pay- 
ment in  favor  of  the  defendant  Grantham 
arising  from  having  In  his  posseasion  the 
bond  of  9650  to  John  Q.  Shirley  Is  dueceaa- 
lally  rebutted  by  the  drenmstances  ap- 
pearing in  this  record,  and  that  there  was 
no  error  In  the  report  of  the  commlsedon- 
er,  MooBB.  in  reporting  the  same  as  a  Tal- 
Id  and  subsisting  lien  on  tbe  defendant. 
Grantham,  nor  in  tbe  decree  ot  the  report 
conUrmlng  the  same.  As  the  right  ot 
Swlmby  and  Nicely  to  have  the  Shirley 
debt  applied  In  dlscboige  of  their  execa- 
tiouB  had  been  determined  by  tbe  decree  of 
tbe  I7th  of  November,  1879,  and  as  tbe 
amounts  as  ascertained  and  apportioned 
thereto  by  the  report  of  the  commtssloDer 
bad  never  In  any  manner  been  excepted 
to.  It  was  wholly  immaterial  whether  tbe 
abstracts  of  said  executions  were  ever 
filed,  and  therefore  the  court  did  not  err 
In  permitting  the  same  to  be  filed  in  open 
court;  for  not  having  been  excepted  to, 
the  defendant  must  be  bdd  to  have  ac- 
quiesced In  the  correctness  of  the  amoanta 
reported  by  the  commissioner,  as  well  as 
the  sufficiency  ot  tbe  evidence  on  which 
they  were  based.  Ward  v.  Ward.  21  W, 
Ya.  262;  McCarty  v.  Chalfant.  14  W.  Va. 
681.  Neither  did  the  eoart  err  in  deereelns 
a  sale  of  the  defradant's  lands,  becaoee  tt 
appeared  from  the  commissioner's  report 
that  the  Burkbart  debt  was  still  in  con- 
troversy In  tbe  court  of  appeals.  What  !■ 
the  character  ot  this  controversy  does  not 
appear,  nor  Is  there  anything  in  the  plead- 
ings or  proofs  from  which  It  appears  tbat 
there  existed  any  good  reason  or  any  rea- 
sonataJl  why  Burkhart&Son.wbobad  otfr> 
talned  their  Judgment  in  1870  againat  Wlg- 
glnton.  W.  J.  Grantham,  and  Joslab  Wat- 
son, were  notentltledto  satisfaction  tbwe- 
ot  outot  the  real  estate  of  said  Grantham. 
It  any  special  circumstances  existed  which 
rendered  it  ineuuitable  to  do  so.  It  was  his 
duty  to  show  what  they  were,  and  nut 
having  done  so  tbe  lair  presumption  is 
that  none  existed. 

TJpoB  a  fair  construction  of  tbe  whole  de- 
cree, we  are  of  opinion  that  the  circuit 
court  did  not  In  tact  decree  tbe  payment 
of  the  debt  of  $4,608.99  to  said  John  F. 
Smith,  although  it  is  very  clear  that  the 
court  might,  and  ongtattobsve  donaao. 
although  tbe  Ktae  tract  was  not  de- 
creed to  be  sold  to  satisfy  ttie  same.  From 
the  proofs  appearlmc  la  this  record  It  Is 
vet7  dear  that  the  intenst  of  tbe  detend- 
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ant,  GranthatDt  In  tbe  Klne  tract,  will 
be  tndafficlent  to  Ma  titty  the  Smith  debt* 
-n-blcb  iB  u  Rpectfic  U«n  tbereun,  and  that 
Deltber  tbe  detendaitt  nor  any  of  his  credit- 
ors, except  Smith,  wlU  be  Injarioasly 
nfferted  by  postponing  a  sale  thereof  un- 
til the  same  can  be  partitioned,  and  there- 
fore the  circuit  court  did  not  err  to  tbe 
prejudice  of  the  appellant  or  his  other 
creditors  by  directing  the  other  lands  ot 
the  defendant  to  be  sold.  This  cUsposw 
of  all  the  errors  complained  of. 

But,  while  the  body  of  the  decree  Is  snb- 
atantlelly  correct  In  all  Its  conclusions, 
the  form  ot  It  Is  subject  to  Just  crltlclBm. 
It  Is  so  UDcertain  and  Indefinite  In  Its 
terms  as  to  the  amount  to  which  each 
creditor  Is  entitled,  the  manner  In  which 
the  proceeds  arising  from  the  sale  ot  each 
parcel  of  land,  and  tbe  order  in  which  the 
creditors  are  entitled  to  share  In  these  pro- 
ceeds, as  to  renderlts  execution  Impossible 
ur  exceedingly  basardons.  Referring  as  It 
does  to  the  "debts  audited  In  the  commis- 
sioner's report, "  and  to  the  "  lands  In  said 
report  named.**  they  are  directed  to  be 
"aererally  sold  to  pay  tbe  Uena  on  tbe 
same  In  the  order  of  priority  as  set  out  in 
said  rept>rt.;''  it  Is  adjudged,  etc., that  un- 
less William  J.  Grantham  "do  pay  to  the 
several  parties  entitled  tbe  several  llrais 
audited  In  said  report,"  etc.;  Itlearestbe 
Bftveral  creditors  to  claim,  at  their  peril, 
what  they  may  severally  understand  was 
decreed  to  them  respectively,  when  the  de- 
cree itself  should  clearly  ascertain  and  de- 
clare tlie  amoTints  due  to  each,  and  In 
what  manner  and  out  of  what  fund  they 
are  entitled  to  be  paid.  In  case  of  loss  or 
destruction  of  tbe  commissioner's  report 
nothing  would  remain  on  the  recprd  liy 
which  It  could  be  ascertained  what 
amoant  was  decreed  to  any  of  the  parties. 
In  the  case  of  Bank  v.  Wilson,  25  Va. 
242,  which  In  this  respect  was  similar 
to  the  one  under  consideration,  this  court 
held  that,  in  a  suit  brought  by  a  Judg- 
ment creditor  to  sell  tbe  lands  ot  the 
Judgment  debtor,  "a  decree  that  the  Judg- 
Dieot  debtor  [naming  blm]  do  pay  to  the 
plaintiff  and  other  Judgment  and  trust 
creditors  of  the  debtor  the  several  sums 
ascertained  to  be  dne  to  than  respectively 
by  the  report  ot  the  commissioner,  con- 
tained on  pages  88  and  34  of  his  report, " 
was  erroneous.  In  tbe  case  under  consid- 
eration ttaewant  of  certainty  and  deflnlte- 
ness  In  tbe  decree  have  not  In  any  respect 
prejudiced  or  Imperiled  tbe  rlRbts  of  the 
appellants,  and  the  decree,  from  the  face 
thereof  and  the  commiMUooer's  report 
therein  leferred  to,  can  be  safely,  and  the 
same  should  be,  amended  so  as  to  avoid 
this  uufcrtalnty.  and,  when  so  amended, 
affirmed.  We  are  therefore  ot  opinion  that 
the  decree  ot  the  8d  of  August,  1886,  must 
be,  and  the  same  Is,  accordingly  amended 
by  striking  out  all  that  part  ot  it  be- 
tween the  word  "confirmed,"  in  tbe  sen- 
tmce  '*belnallre8pectsconflrme<l,"and  tbe 
word  "then,"  occurring  Immediately  after 
tbe  words  "audited  In  aald  report,  "and 
Inserting  In  lieu  thereof  the  following: 
"  And  It  appearing  to  the  court  from  the 
said  report  that  there  is  due  from  aaJd 
William  J.  Grantham  to  the  parties  here- 
inaftw  named  the  tollo  wing  debts,  charge- 


able upon  his  real  estate  In  the  following 
order  ot  priority ;  that  Is  to  say :  To  John 
F*  Smith,  $4.&08.9t».  which,  being  tbe  first 
Hen  in  order  of  priority  on  tbe  ten-tlilr- 
teentbs  of  the  tract  ot  laud  containing 
about  eighty  acres,  and  known  us  the 
'Sine  Tract,'  Is  entitled  to  be  first  paid 
out  of  the  proceeds  of  tbe  sale  thereof;  to 
Bnrkhart  &  Son,  $1,944.81,  being  the 
amount  of  their  Judgment  against  J.  D. 
Winston,  William  J.  Grantham,  and 
Joslah  Watson:  to  National  Bank  of 
Martlnsburg,  use  of  S.  A.  Bates,  adminis- 
trator of  Walter  Shirley,  deceased,  9527.28, 
being  the  balance  ut  its  Judgment  against 
W.  J.  Grantban,  Walter  Shirley,  J.  G. 
Shirley,  and  I.  W.Shirley;  to  H.  H.  Black- 
bum,  $39.04,  being  the  balance  of  his  Judg- 
ment against  W.  J.  Rogers  and  W.  J. 
Grantham ;  to  D.  T.  Marky  &  Co..  $306.25^ 
being  tbe  amount  of  thrir  said  Judgment 
against  W.  J.  Grantham;  which  last- 
named  tonr  Judgments  are  liens  first  in  or- 
der ot  priority  on  all  the  real  estate  of  the 
said  Wm.  J.  Grantham  other  than  said 
Kine's  tract  of  80  acres,  and  are  entitled  to 
be  first  paid  oat  of  the  proceeds  oi  the  sale 
thereof,  and  second  In  priority  on  said 
Kine's  tract,  and  the  proceeds  of  the  sale 
thereof,  when  made,  remaining  after  tbe 
satisfaction  of  the  debt  dne  said  John  F. 
Smith,  ahall  be  applied  pro  taato  to  tbe 
discharge  of  said  Judgments,  which,  being 
all  of  equal  priority,  are  entitled  to  be 
paid  ratably;  to  Martin  Swlmby.  $395.28, 
with  Interest  on  $268.91  from  tbe  1st  of 
Hareh.lSSO;  andto  John H. Nicely  $460.88, 
with  Interest  on  $296.07  from  the  1st  of 
March,  1880,  being  tbe  amount  of  the  debt 
ot  $550  and  Its  interest  due  from  Wm.  J. 
Grantham  to  John  G.  Shirley,  to  which 
said  Swlmby  and  Nicely  respective  be- 
came entitled  by  a  decree  rendered  herein 
on  tbe  17th  of  November,  1S79;  to  Nation- 
al Bank  of  Martlnsburg,  $4,712.50,  b^ng 
the  amount  of  Its  Judgment  against  W.  J. 
Grantham,  J.  G.  Shirley,  and  Joslah  Wat- 
son,  which  last-named  three  debts  are  liens 
on  all  the  real  estate  ot  said  W.  J.  Gran- 
tham next  in  order  of  priority  after  said 
Judgmuits  ot  Burkhart  &  ISon,  National 
Bank  of  Martlnsburg,  use,  etc.,  H.  H. 
Blackburn,  and  D.  T.  Marfcy  ft  Co.,  and. 
being  ot  eqnal  priority  as  between  them- 
selves, they  are  entitled  to  bfc  paldratably; 
to  David  Dillon.  $'269.58,  being  the  amount 
of  bis  Judgment  against  W.  J.  Grantnam, 
and  to  A.  W.  McCleary.  $452.62,  being  the 
amount  of  his  Judgment  against  John 
Chamberlain  and  W.  J.  Grantham,  which 
last  two  Judgments  are  also  liens  on  all  of 
said  real  estate,  and  are  entitled  to  be  last 
paid  out  of  the  proceeds  of  the  sale  there- 
of, but,  being  ot  equal  priority  aa  between 
themselvea,  they  are  entitled  to  be  paid 
ratably.  On  consideration  whereof,  it  is 
adjudged,  ordered,  and  decreed  that  the 
detendaot,  Wm.  J.  Grantham,  do  pay  to 
John  F.  Smith  $4,608.99;  to  Bnrkhart  & 
Son,  $1,944.81;  to  S.  A.  Bates,  admlnlatra- 
torot  Walter  Sbirley.deceased,  $427.28;  to 
H.  H.  Blackburn,  $39.04;  to  D.  T.  Markv 
ft  Co.,  $306.25;  to  National  Bank  ot  Mar- 
tlnsburg, $4,712.60:  to  David  Dillon,  $269.- 
BH;  and  to  A.  W.  McCIeary,  $452.62,— with 
interest  on  said  several  amounts  from  tbe 
1st  day  ut  May,  1885,  until  paid;  and  to 
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Martin  Swlmby,  $890.28,  with  Interest  on 
$952.91  from  the  1st  of  March,  1880;  and 
to  John  M.  Nicely.  $460.88.  with  Interest 
on  $296.07  from  the  tst  of  March,  1880,  an- 
tll  paid.  And  inasmnch.  as  this  court  by 
Its  decree  oT  the  Itttti  ol  Norember,  18^,  de- 
cided that  said  Klne'H  tract  ehonld  be  par- 
titloned,  and  the  ten-thlrteentbstbereof  be- 
lont^nff  to  said  W.  J.  Qranthnm  should 
be  asslfped  to  him  In  severalty,  before  the 
same  ahonld  be  sold,  which  has  not  yet 
been  done,  the  court  at  this  time  declines 
to  make  any  decree  directing  the  Rale  there- 
of. And  It  Is  farther  adjudged,  ordered, 
and  decreed,  that  In  ease  the  defendant, 
Wm.  J.  Grantham,  shall  fall  to  pay  to  the 
creditors  other  than  said  John  F.  Smith 
the  several  amounts  hereinbefore  decreed 
to  them  respectively,  within  sixty  days 
from  the  adjournment  of  thlsconrt,"— and, 
being  so  amended,  we  are  farther  of  opin- 
ion that  the  said  decree  must  be  affirmed, 
with  costs  to  the  appellee  A.  W.  McCleary, 
and  $80  damages. 


MORRB*  ADH*It  V.  PBTTON'S  ADU'B.I 

(Su^pireme  Court  ^  ^^o^o/  Wett  Wr^nia. 

COKSKNT  DbCBSE~COBREOTIOII. 

1.  After  the  eod  of  the  term  at  which  s  con- 
sent decree  la  entered  ft  cannot  be  set  aside,  mod- 
ifled,  or  altered  withont  Vba  consent  of  t2ie  par* 
ties,  ezoept  only  to  correct  a  clerical  error. 

9.  A  clerical  enw  la  a  mistake  made  by  tlie 
oierk  in  enterio^r  sDohooasent  decree,  and  it  may 
be  corrected  by  the  original  draft  of  the  decree 
famished  the  clerk  by  the  court;  or  it  may  be  a 
miscalculation  by  mistake  in  some  arithmetical 
operation,  whereby  a  sum  Is  entered  in  studi  con- 
sent decree  wtiere  all  Qie  parUea  are  aareed  on 
the  basis  of  tbe  oaloolatfeo,  and  the  mistake  Is 
simply  an  arithmetioal  mistake,  or  a  simple  blun- 
der in  performing  an  arithmetioal  operation,  all 
parties  being  speed  as  to  the  operation  to  be 
pra^ormed. 

8.  When  the  error  complMned  of  is  the  in- 
sertion of  a  particular  amount  in  a  consent  de- 
cree OB  the  result  of  a  calculation  by  one  of  the 
parties  upon  a  basis  which  other  parties  r^rard 
as  not  in  accord  with  the  nnderatandfnir  of  the 
parties,  such  ereoc  Is  not  a  clerical  error,  but  a 
mlatalra  of  partlee,  and,  U  it  be  an  emv,  it  oan 
be  conected  only  by  original  bill. 

4,  Tbe  court  In  Its  decrees  oaxxying  into  exe- 
cution a  consent  decree  must  uecesutrily  con- 
strae  such  consent  decree,  but  it  should  not  put  a 
oonstnietion  upon  any  clause  tberetn  until  it  la 
oalled  np<m  to  oiter  Buoh  a  decree  as  leoda*  it 
necessary  to  constme  such  olsnse. 
{8yUa3nM  hy  the  Court) 

On  the  3d  day  of  February,  1882,  there 
were  pending  In  the  circuit  eonrt  of  Kana- 
wha county  three  chancery  salts  brought 
against  the  heirs  of  W.  M.  Peyton  and 
others,— one  by  Madison  Morris,  adminis- 
trator; one  by  August uB  Pack;  and  the 
third  by  William  Smuot's  administrator. 
The  object  ut  the  flntt  of  these  salts  wbm 
to  subject  certain  real  estate  of  W.  M. 
Peyton,  deceased,  to  sale  to  satisfy  a 
vendor's  Hen  thereon.  The  bill  was  de- 
murred to,  and  a  motion  was  made  to 
have  the  cause  consolidated  with  the  other 
two  causes  above  named.  Thecourtover- 

■This  case,  filed  Novembw  20, 1886,  la  now  pub- 
lialied  by  request,  with  others,  In  order  that  the 
Boatheastera  Reporter  may  cover  all  cases  in  the 
"West  Vivglnla  He^wts  bom  volume  99,  L 


raled  the  domurrsr,  and  refused  to  order 
the  three  causes  to  becfmsolldated.  An 
appeal  was  tak«i  to  this  coart,  who  de- 
cided that  the  demurrer  should  have  been 
sustained  lor  the  want  of  necessaiy  par- 
ties d^endant,  and  remanded  the  came  to 
the  circuit  eonrt  of  Kanawha  for  further 
proceedings.  As  the  record  presented  to 
ns  did  not  show  the  nature  of  tbe  two 
suits  aboTe  named,  and  asked  to  be  con* 
soUdated  with  the  first,  this  eonrt  ex- 
pressed no  opinion  whether  tbe  three 
causes  should  be  consolidated  or  not.  A 
fuller  statement  of  the  character  of  tbe 
first  cause  may  be  found  In  10  W.  7a.  1. 
The  records  of  these  two  eanses  preaeoted 
to  ns  now  are  stIU  so  meager  that  no  ac- 
curate statement  of  them  can  be  made. 
All  that  I  can  learn  from  the  small  por- 
tion of  the  record  before  as  Is  that  John 
Thompson  obtained  a  Judgment  or  decree 
against  William  M.  Peyton  on  November 
1, 18G0,  tor  $471.88,  with  Interest  from  tiiat 
date,  and  $6.70  eovts,  which  Judgment  was 
assigned  to  Augustas  Pack,  who  Instltnt* 
ed  his  suit  to  enforce  the  payment  or  hfa 
Judgment  or  decree  out  of  tbe  lands  of 
which  W.  M.  Peyton  died  seised.  The 
third  of  the  above-named  snits  was  also 
brought  to  enforce  the  payment  ont  of  the 
lands  of  Peyton  of  the  amoont  ai  a  cban- 
cery  dtwree  obtained  by  WIIBam  Smoot 
against  P^ton  on  December  10, 1866,  for 
$400,  with  Interest  from  tbat  date,  and 
$38.96  costD.  It  also  appears  that  Alien 
M.  Smith  had  ajudgment  confessed  to  him 
by  W.  M.  Peyton  for  $300.82,  with  Interest 
from  December  12, 1867.  and  tbat  Madison 
Morris  had  a  debt  against  P^ton  rc»r 
$661.18,  with  Interest  ou  $151.18  from  April 
1,  1662,  and  on  $400  from  AprU  1,  18GS. 
which  debt  was  secured  by  a  vendor's 
lien  on  a  part  of  said  lands.  One  Stephen 
Holsteln  also  had  a  debt  of  $100,  with  in- 
terest from  April  1, 1862,  also  secured  by 
a  vendor's  lien  on  certain  lands  of  Pey- 
ton's. This  laet  debt  was  assigned  to 
John  A.  Bat^Eer.  This  Is  ubont  all  tbat 
can  be  learned  from  the  scraps  of  record 
now  before  ns.  On  the  3d  day  of  Febra- 
ary.  1882,  the  following  decree  was  entered 
In  these  three  causes : 

"By  consent  of  all  parties  to  these 
causes,  these  causes  came  on  this  day  to 
be  heard  togeth^,  opon  aU  the  papers, 
bills,  amended  bills,  prorew  doly  served 
npon  all  the  partlee  {lef^ndant  thereto,  the 
depositions,  former  decrees,  and  reports 
of  Commissioner  Font  AIMS,  and  exceptions 
thereto,  and  was  argned  by  counsel.  TJ|>- 
ou  consideration  wbereof  the  court  Is  of 
opinion  that  the  complainant,  Madison 
Morris,  as  administrator  of  Madison  Mor- 
ris, deceased.  Is  entitled  to  recover  of  the 
estate  of  W.  M.  Peyton  In  tbis  action  91,- 
217.87.  and  J.  A.  Barker,  In  rl^t  of 
Ste[^«i  Holsteln,  Is  entitled  to  recover  of 
said  estate  In  this  action  $188,  and  fur  'the 
same  they  have  the  right  to  enforce  pay- 
ment by  sale  of  the  Fork-Creek  lands  ma 
set  ont  In  the  deed  from  Madison  Morris 
and  Stephen  Holsteln  to  W.  M.  Peyton, 
filed  in  this  cause,  and  thnt  same  Is  the 
first  lien  on  said  land  set  ont  in  said  deed. 
And  the  court  Is  farther  of  opinion  that 
in-  this  action  Aagastns  Pack  Is  entitled 
to  recover  ol  wii  estate  $024 J4,  which  to 


Digitized  by 


Google 


W.  Ya.)  MOBBIS'  ADM'B  e. 

the  first  Hen  on  all  the  lands  of  W.  M.  Pey- 
ton, deceoBAd,  after  the  Morris  andBarber 
special  Fender's  lien  on  the  Fork-Creek 
lands  aforesaid.  And  the  court  Is  further 
of  the  opinion  that  J.  E.  Stolllngs,  as  ad- 
ministrator of  Wm.  Smoot,  Is  entitled  to 
recover  In  this  action  of  said  estate  f  7S6.- 
OS.  And  that  A.  A.  Bock,  as  administra- 
tor of  A.  M.  Smith,  deceased.  Is  entitled  to 
recover  of  said  estate  In  this  action  f528.- 
86.  And  said  two  last  sums  of  money 
constltnte  the  last  lien  on  said  lands  of  W. 
M.  Peyton,  deceased,  the  forepotng  debts 
being  the  principals  of  the  said  several 
orlgfnal  debts  doe  by  W.  M.  P^ton's  ad- 
ministrator, with  8  per  centum  per  annum 
thereon  from  date  of  said  oriipnal  debts 
to  this  date,  and  costs  of  Judgments  there- 
on. And  the  court  orders  that  all  said 
aamn  of  money  bear  Interest  from  this  day 
until  paid,  and  complainants  are  entitled 
to  recover  bfae  costs  of  these  salts  In  this  ac- 
tion, Including  an  attorney's  tee  In  each 
case  of  f  15.  And,  by  like  consent.  It  Is 
agreed  that,  unless  said  several  sums  of 
money  are  fully  paid  within  tfareedays  after 
this  day,  then  that  T.  L.  Broun,  J.  M. 
Laldley.  and  T.  B.  Swaun,  hereby  ap- 
pointed special  commissioners  for  that 
purpose,  shall,  after  giving  thirty  days' 
notice  of  the  time,  terms,  and  place  of 
sale  In  some  newspaper  published  In  Ka- 
nawha county,  and  circulation  of  hand- 
bills, proceed  to  sell,  at  the  front  door  of 
the  court-house  of  Kanawha  county,  the 
several  tracts  of  land  belonging  to  the 
estate  of  W.  M.  Peyton,  and  set  out  In  the 
deeds  and  papers  Id  the  report  of  Commis- 
sioner FoNTAiNis  filed  In  this  cause  Novem- 
ber 1,1873;  a  tract  of  land  on  Big  Coal 
river,  In  Kanawha  county,  near  lock  No. 
5,  containing  197  acres,  Including  mineral 
Interests;  also  a  tract  near  and  opposite 
Ball  creek,  containing  603  acres.  Id  Boone 
county;  also  a  tract  In  Boone  county, 
near  lock  No.*8,  containing  122  acres,  In- 
cluding mineral  Interests ;  and  also  a  tract 
lo  Boone  county,  opposite  Peytona,  on 
Boond  Bottom  branch,  containing  838 
acres:  also  a  tract  on  Indian  creek  and 
Coon's  branch,  Boone  county,  containing 
SSS  acres ;  also  a  tract  of  land  on  Fork 
creek,  Buone  county,  containing  1,706 
acres,  more  or  less.  In  making  said  sale 
the  commissioners  will  sell  each  tract  sep- 
arate to  Itself  upon  the  terms  Tollowing, 
to-wit:  One-fourth  of  thepurcbase  money 
cash  In  hand, and  the  resldnenpon  acredit 
of  8. 16,  and  24  months,  respectlvdy.  tak- 
ing from  the  purchaser  or  purchasers 
bonds  with  good  personal  security  for  the 
deferred  payments,  bearing  interest  from 
the  day  of  sale,  and  retaining  liens  fur 
aamenntll said  bondsare];>ald.  But,  before 
receiving  any  money  under  this  decree,  the 
oommlBsloners  are  to  give  bond  In  the 
mam  of  $600  before  the  clerk  of  this  court, 
conditioned  according  to  law.  And  In 
making  sale  of  the  Fork-Creek  land  It  Is 
asreed  and  understood  that  the  entire 
Interest  of  W.  M.  Peyton'tt  heirs  in  all 
tbeirland  lying  on  Fork  creek,  whether 
embraced  lu  the  vendor's  lien  In  favor  of 
MoTTta'  administrator  and  Stephen  Hol- 
atetn  or  not,  are  embraced  In  this  decree. 
utter  dedncUng  the  portion  thereof  as- 
irigned  to  Thomas  Fowler's  helre  and  the 
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Interest  of  T.  L.  Brouu  In  said  Fork-Creek 
lands,  as  agreed  upon  by  W.  M.  Peyton  in 
his  Ilfe-tlme.  and  said  Thomas  Fowlei's 
h^rs.andsald  Thomas  L.  Broun,  and  which 
has  been  estimated  as  containing  some 
ten  thousand  acres  in  the  whole,  and  1,706 
acres,  more  or  less,  as  the  interest  of  said 
Wm.  M.  Peyton's  h^rs,  be  there  more  or 
less."  The  several  amounts  named  In 
the  decree  as  due  to  the  several  parties 
named  therein,  with  the  exception  of  the 
amount  due  to  Madison  Morris*  adminis- 
trator, were  found,  apparently,  by  cal- 
culating the  Interest  at  8  per  cent,  per  an- 
nam  on  tha  principals  of  the  debts  from 
the  time  when  each  fell  due,  the  dateof  the 
decree,  February  3,  1882.  The  amount 
named  In  the  decree  as  due  to  Madison 
Morris*  administrator  was  found  by  cal- 
culating the  interest  at  the  same  rate,  not 
upon  the  principal  of  the  debt  to  Morris 
at  the  time  it  fell  due,  as  in  the  other  cases, 
but  upon  the  amount  of  the  decree  in  the 
first  cause  rendered  lu  favor  of  Morris,  on 
the  2Sd  day  of  June,  1874,  from  tbat  date 
to  February  8, 1882,  and  abatlug  one-half 
the  Interest  Included  In  said  decree.  If 
Interest  had  been  calculated  on  the  orig- 
inal debts  when  they  were  contracted — 
that  la.  on  9161.18  from  April  1, 1852,  and 
on  $400  from  April  1, 18SS— >to  February  S. 
1882,  the  amount  due  Morris  would  have 
been  $1,032.30  Instead  of  $1,217.87,  the 
amount  stated  in  the  decree  of  February 
3, 1882.  Onder  this  last  decree  tfaecommls- 
sloneru  proceeded  Immediately  to  sell  the 
lundsnamed  therein  as  therein  dlrected,and 
they  were  all  purchased  by  John  L.  Coch- 
rane, who  complied  with  the  terms  of  the 
sale.  On  March  17, 1882.  afterthe  sale,  Pey- 
ton's hdrs  filed  a  petition  claiming  tbat 
there  was  a  clerical  errorln  the  calculation 
of  interest  on  the  debt  due  to  Morris,  and 
that  the  amount  of  the  debt,  with  the 
correct  Interest,  was  $1,032.30,  and  asked 
that  the  same  be  corrected.  Four  days 
after  this  petition  was  filed  the  sale  of  the 
lands  by  the  commissioners  was  con- 
firmed, and  the  commlastoners  were  or- 
dered, after  paying  costs,  to  distribute  the 
money  remaining  from  the  sale  In  their 
bands  or  afterwards  collected  to  the  sev- 
eral parties  entitled  to  receive  the  saoie, 
according  to  their  several  priorities,  as 
settled  by  the  decree  of  February  8, 1882. 
No  reference  Is  made  to  the  decree  of 
Ma  rcb  21 , 1882,  confirming  the  sale,  or  to  the 
petition  filed  on  the  17th  of  the  same 
month.  In  the  papers  in  these  causes  there 
is  an  answer  by  Morris*  administrator 
to  this  petition,  but  when  It  was  filed.  If  it 
ever  was  filed,  does  not  appear.  It  sim- 
ply denies  tbat  any  error,  clerical  or 
other,  exists  In  the  decree  of  February  S, 
1882,  and  explains  how  the  amouut  due  to 
Morris  was  aBcei>talBed  to  be  $1.217.S7. 
The  matter  Involved  In  this  petition  seems 
to  have  been  referred  to  a  special  commis- 
sioner (Jackson)  more  than  three  years 
after  this  petition  was  filed,  no  action  of 
any  sort  having  been  taken  in  reference  to 
the  matters  Involved  in  the  petition  dur- 
ing that  time.  On  June  1, 1885,  Jackson 
reported  as  follows :  **!  am  requested  to 
report  on  the  matters  arising  upon  a  cer- 
tain petdtlun  filed  In  these  causes  on 
Match  17,  1882,  by  W.  M.  Peyton  and 
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otbers.  In  which  It  Is  claimed  that  there  Is 
an  error  in  the  amount  olfl,217.18  decreed 
to  be  paid  to  Morris' administrator  by  the 
decree  of  February  2.  1882.  It  Is  recited  In 
said  decree,  alter  directing  apeclficallj'  the 
various  Bams  of  money  to  be  paid  to  the 
rcHpectire  parties,  as  follows:  'The  fore- 
going debts  being  the  principals  of  the  Raid 
seveial  original  debts  due  by  Wm.  M.  Fey- 
ton's  administrator,  wlthS  percentum  per 
annum  Interest  thereon,  from  date  of  said 
original  debts  at  this  date,  and  costs  of 
Judgments  therein.'  According  to  my  In- 
terpretation of  this  part  of  the  decree,  'the 
said  several  original  debts  due  by  Wm.  M. 
Peyton's  administrator'  mean  the  original 
debts  due  by  the  said  Wm.  M.  Peyton  in 
his  life-time,  and  which  were  due  after  his 
decease  by  his  administrator,  and  the 
amounts  decreed  to  be  paid  to  all  the  par- 
ties other  than  Morris'  administrator  ap- 
pear to  have  been  ealcolatedon  that  basis. 
By  the  deed  of  March  20, 1861,  ^om  Mad- 
ison Morris  and  Stephen  Holsteln  to  Wm. 
Peyton,  the  original  debt  due  from  W.  M. 
Peyton  then  in  his  life-time  to  said  Morris 
appears  to  have  been  f551.13,  of  which 
¥161.18  bore  interest  from  April  1 , 1863,  and 
¥400  bore  interest  from  April  1. 1^.  The 
following  is  astatement  of  tliese  amoants, 
calenlated  at  S  per  cent,  to  Febraarx  2, 
1882,  the  date  of  said  decree,  and  reamt  of 
Boch  difference: 

"STATRMBNT. 

FrlnotpaL  IISI  18 

Interest  20  yesra,  10  months,  1 

day.   18S14 

  •  98S87 

FrIneipaL   400  00 

Interest  9B  years,  10  months,  1 

day.   846  08 

  746  <© 

Total  amount  February  2, 1883. .  $1,088  80 
Amount  decreed  to  be  paid  Feb. 

8,1883..   1,81718 

AmoQiit  due  at  8  per  oent.,  Feb. 

8,1888.   1,088  80 

Balance  overpaid  by  this  calcula- 
tion  •  1M88 

Balance  remaining  due  Morris  & 
Barlcer,  as  of  January  8, 1885, 
as  calculated  above,  (page  8)  988  10 

Amount  overpaid  by  above  cal- 
culation, as  of  Februarys,  1883  $184  88 

Int.  to  Jan.  Sd,  1885, 8  yrs,  11 

mou.,ld.   88  87 

  817  85 

Balance  dee  M.  ft  B.  Jan.  8, 188S, 
bythiacoloulatton   I  90  04 

—It  Is  claimed  by  Morris*  administrator 
that  the  meaxdng  in  said  decree  of  the  lan- 
guage above  quoted,  In  reference  to  his 
claim,  la  that  the  decree  rendered  against 
Peyton's  administrator  in  thesult  of  Mor^ 
rls*  administrator  et  heirs  is  the  original 
debt  Que  by  Wm.  M.  Peyton's  administra- 
tor, and  that  that  sum  should  bear  8  per 
cent,  interest,  which  Is  the  amountdAcreed 
to  be  paid  by  the  said  decree  of  February 
2,1882.  I  do  not  think  that  this  is  the 
msaning  of  said  decree.  Bat  it  raises  this 
dinlculty :  Supposing  there  Is  such  an  er- 
ror in  said  decree  as  Is  claimed  by  the  petl- 
tlon<;ra,  and  as  your  commissioner  thluks, 
whethet  It  can  be  regarded  as  a  clerical  er- 
ror, coneetlble,  on  motion,  within  five 


years,  ander  section  5  of  chapter  1S4  of  the 
Code  of  West  Virginia,  or  whether  It  must 
be  considered  a  Judkrial  error  not  correct- 
Ible  under  said  chapter.  Oomptnu  v. 
Cllne,  6  Qrat.  137.  The  Bnal  decree,  ren- 
dered March  21.1882.  takes  no  notice  of 
the  said  petition  filed  March  17, 1882.  and 
to  such  final  decree  a  bill  of  review  would 
now  come  too  late.  Tour  cnmmlsBioner. 
tber^ore,  submits  It  to  the  de<^ion  of  the 
court  to  determine  whether  yonr  honor 
can  grant  relief  (or  socb  error.  * 

In  the  mean  time  the  purchaser.  Coch- 
rane, had  imid  the  commlsalonen  all  the 
purchase  money  except  9250,  and  it  bad 
been  disbursed.  This  f250  was  due  March 
20, 1884,  and  was  retained  because  of  taxes 
previously  due  and  deficiencies  in  the  quan- 
tity of  land,  which  be  bought.  Thhi  sum 
so  retained,  with  interest  to  June  19, 1885. 
amounted  to  ^298.  The  matters  connected 
with  the  claim  had  been  n46rred  to  Com- 
missioner Bt'rFNKR.  who  had  reported. 
A  number  of  depositions  were  taken  to 
prove  that  Che  decree  of  February  3, 18^ 
was  in  alt  its  provisions  a  consent  decree, 
intended  to  carry  out  a  compromise  and 
agreement,  which  the  counsel  u(  the  differ- 
«it  parties  or  the  parties  themsdvee 
agreed  to.  By  them  it  appears  that 
Thomas  L.  Broun  bad  found  a  parcbaser 
of  all  these  Peyton  lands,  who  waa  will- 
ing to  give  for  them,  as  one  witness  says, 
the  amount  of  the  claimu  in  this  suit,  U 
half  the  interest  on  the  debt  should  be  re- 
mitted. But  Broun  says  that  the  pur- 
chaser he  was  acting  for  was  willing  to 
pay  the  original  amount  of  the  debts,  with 
8  per  cent,  interest  thereon,  and  that  all 
the  parties  or  their  counsel  assented  to 
take  this  for  the'r  debts;  that  Is.  to  have 
their  claims  reduced  that  much,  and  remit 
any  claim  they  might  hare  on  one  andi- 
Tlded  third  of  the  land,  which  Bronn  had 

Furchased  of  W.  M.  Peyton  In  his  life-time, 
t  is  obvious  that  the  proffusitlon  to  re- 
duce their  d^ts  by  remitting  half  the  In- 
terest dIDers  essentially  from  the  proposi- 
tion stated  by  Broun,  as  under  the  former 
the  interest  on  the  d^t  due  to  Morris' 
administrator  would  be  compounded ;  fur 
a  decree  had  been  rendered  In  his  favor  In 
1874,  including  the  Interest  up  to  the  date 
of  the  decree,  while  under  the  latter  prop- 
osition Interest  would  be  paid  only  on  the 
original  debt.  And  this  Is  tite  occasion  of 
the  principal  controversy  In  these  causes 
now  before  this  court.  I  deem  it  nnneces- 
sary  to  say  more  about  these  depositions, 
as  It  is  clear  they  cannot  be  considered  by 
this  court. 

A  controversy  also  arose  between  J.  E. 
Stolling,  as  administrator  of  William 
Smoot.  and  A.  A.  Bock,  administrator  <rf 
A.  M.  Smith,  whether  by  said  decree  of 
February  8,  lSft2,  the  debts  due  to  aaid 
parties  were  to  be  paid  pro  rata  as  in  the 
last  class  tc^ether.  On  this  point  also 
depositions  were  taken.  On  the  IVtta  day 
of  June,  1885.  the  court  rendered  the  fol- 
lowing decree: 

**  These  causes  came  on  this  day  tu  be 
beard  upon  the  paimrs  heretofore  read 
therein,  and  upon  the  reports  of  Commls- 
eiuner  Buffner  and  of  Commissioner  J  a(X- 
soN  filed  therein,  with  depofdtlons  of  wit- 
nesses and  exertions  in  writing  filed  to 
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■aid  reporte.  and  Qpon  the  answer  of  J.  L. 
Cochrane  filed  to  eatd  rules  taken  agatDst 
him  In  April,  1384,  which  answer  Is  a  snb- 
atitute  for  hln  answer  to  said  role  filed 
April,  1884,  and  lost,  and  was  argued  by 
connsel.  (Jpon  consideration  whereof  the 
conrt  la  of  the  opinion  that  the  several 
complainants  named  a  bo  re,— creditors  of 
Wm.  M.  Peyton,— under  their  agreement 
made  during  the  progress  of  these  causes, 
as  net  forth  In  thelramended  bill,  filed  14th 
of  January.  1882,  and  In  the  decree  of  2d 
February,  1882,  ar*»entltled  to  receive  from 
the  proceeds  of  sales  of  Peyton's  lands 
made  In  these  causes  the  principal  of  their 
several  original  debts  against  w.  M.  Pey- 
ton, with  3  per  cent.  Interest  thereon  from 
the  time  they  sererally  fell  due,  and  costs 
of  judgment  therein,  as  set  nnt  in  said  de- 
cree of  2d  February.  1882.  The  court  Is  of 
the  opinion  that  the  several  sums  of 
money  going  to  the  administrators  of 
Pack,  Smith,  and  Smoot  are  correctly  set 
forth  In  said  decree,  but  In  said  decree 
there  Is  a  clerical  error  giving  to  Morris 
and  Barker  f 184.88  more  than  they  were 
entitled  to  receive  on  the  principle  of  re- 
duclnir  said  debts,  as  agreed  upon  In  said 
decree,  which  sum  should  be  corrected 
now.  The  court  doth  ndjudge,  order,  and 
derree  that  the  true  balance  now  doe  and 
owing  to  Morris  and  Barker  Is  980.94, 
which  said  balance  of  $20.94,  with  Interest 
thereon  from  5th  January,  1886,  the  court 
orders  to  be  paid  to  said  Morris  and  Bar- 
ker under  the  decree  of  2d  February,  1882, 
as  all  they  are  entitled  to  receive  In  this 
cause.  And  the  court  Is  of  the  opinion, 
and  dotli  adjudge,  order,  and  decree,  that 
If  there  Is  any  surplus  after  paying  said 
sereral  creditors  named  at  the  caption  of 
this  suit  their  principal  sum,  and  8  per 
cent,  interest,  and  conts  of  original  Judg- 
ments as  aforesaid,  the  Mame  shall  be  ap- 
plied to  costs  of  their  suits.  And  the 
court  is  of  the  opinion  there  Is  still  due 
from  J.  £..  Cochrane,  aforesaid,  a  balance 
of  HfUd  purchase-money  of  said  lands  of 
93^1.  and  that  be  Is  not  entitled  to  any 
abatement  of  thesald  purchase  money,  un- 
der theclrcumstances  of  this  case,fortaxee 
existing  on  said  lands  when  sold,  or  for 
any  deficiency  In  the  quantity  of  same,  as 
claimed  In  his  answer  to  said  rule,  and  the 
court  doth  adjudge,  order,  and  decree  that 
said  Cochrane  shall  pay  over  said  sum  of 
9298,  with  Interest  from  this  day,  and 
costs  oftlils  rnle  aforesaid, toCommlsslon- 
ers  Laidi.ey,  Broon,  and  Swann,  by  them 
to  be  distributed  under  the  decree  of  2d 
February,  1882,  as  modified  by  this  decree, 
and,  upon  his  failnre  to  pay  the  same  at 
once,  the  court  reserveB  the  right  at  this 
term  to  order  a  resale  of  said  lands  to 
make  said  sum  of  money.  If  asked  to  make 
said  resale  by  any  party  to  these  causes 
Interested  to  collect  said  money.  And.  It 
appeartngtottaecourtthatby  the  amended 
bill  of  14th  January,  1882,  and  by  the  de- 
cree of  2d  February,  1S82,  Smith  and 
Smoot's  administrators,  under  the  agree- 
ment aforesaid,  are  to  stand  In  the  same 
class  and  be  paid  as  of  same  grade,  the 
court  orders  that  the  moneys  hereinafter 
comlnfp  to  ttaem  in  this  cauHe  shall  be  paid 
pro  rata,  and  that  this  rule  shall  heap- 
pdedtopaynmitsherotoforsmade  to  than 


In  thene  causes.  And  the  conrfc  doth  over- 
rule all  exceptions  taken  to  thereports  of 
Commissioners  Ruffnbr  and  Jackson, 
which  are  at  variance  and  in  conflict  with 
the  principles  contained  in  this  decree,  and 
doth  sustain  all  exceptions  taken  to  said 
reports  whleh  are  In  accord  with  tblH  de- 
cree. And  the  court  Is  of  the  opinion,  and 
doth  adjudge,  order,  and  decree,  that,  qq- 
der  the  amended  bill  of  14th  February,  and 
under  the  decree  of  2d  February.  1S82, 
when  said  sum  uf  $298  Is  paid  as  above  or- 
dered to  be  paid,  the  lands  of  W.  M.  Pey- 
ton, sold  to  J.  L.  Cochrane  as  aforesaid, 
by  the  court,  throngfa  Its  cummiHsIonem 
In  these  causes,  and  one-third  Interest  ut  T. 
L.  Broun  In  said  lands  will  be  relieved 
from  all  liability  to  c<im  plain  ants,  and  to 
all  of  them,  for  their  debts  set  out  In  these 
causes.  And  the  court  doth  order  Morris 
and  Barker,  and  Smith  and  Smoot's  ad- 
ministrator, out  of  the  moneys  coming  to 
them  sereraily  In  thesecaase8.eaeh  to  pay 
one-fourth  of  the  costs  of  the  references 
made  in  these  causes  to  Commissioners 
RuFFNKK  and  Jackson,  Including  the  fee 
to  the  clerk  of  this  court.  And  the  court 
doth  order  Commissioners  Laidlrt, 
Broun,  and  Swann.  out  of  any  moneys  In 
their  hands  to  the  credit  of  these  causes, 
to  pay  any  unpaid  costs  of  these  suite. " 

On  January  28,  1882.  Madison  Morris, 
administrator  of  Madison  Morris,  pre- 
sented to  the  court  a  hill  of  review  to  this 
decree  for  errors  apparent  on  Its  face,  and 
asked  leave  to  file  the  same,  which  was  ob- 
jected to  by  the  defendants,  and  upon  due 
consideration  the  court  sustained  the  ob- 
jection, and  refused  to  allow  the  bill  of  re- 
view to  be  filed ;  to  which  order,  as  well 
as  to  the  said  decree  of  June  19, 1886*  and 
an  order  of  June  S8, 1886,  retiring  the 
caneee  from  the  docket,  Madison  Morris, 
administrator,  has  obtained  an  appeal. 

J.  M,  Laidley,  for  appellant.  T,  L, 
Broan  and  J.  B.  SwAnOy  tor  appellees. 

GtiKBif,  J.,  faAer  atattnr  the  AttM  aa 
above.)  The  first  inquiry  fs :  Whatis  the 
character  of  the  decree  of  Februarys,  1882, 
Yblcfa  has  been  copied  at  length  in  the 
statement  of  this  case?  Of  courselts  char- 
acter can  only  be  dptermlned  by  what  Is 
set  on  t  OD  the  face  of  the  decree.  Though 
the  depositions,  taken  several  years  after 
this  decree  was  entered,  show  clearly  that 
It  was  Intraded  as  a  consent  decree,  all  of 
the  terms  and  provisions  in  it  being  the 
result  of  a  compromise  among  the  parties 
to  the  three  suits  In  which  the  decree  was 
entered,  or  their  counsel,  yet  It  Is  obvious 
on  the  face  of  the  decree  as  entered  that 
the  most  Important  provision  In  it  was 
the  Judgment  of  the  court  after  an  argu- 
ment by  counsel  and  consideration  by  the 
court  of  the  different  bills  and  amended 
bills,  depositions,  former  decrees,  report 
of  a  commissioner,  exceptions  thereto,  and 
all  the  papers  In  the  three  causes.  It  was 
after  such  a  consideration  that  the  court 
determined  the  amount  to  which  each  par- 
ty was  entitled ;  and  the  court  Inserts  In 
the  decree,  as  the  result  of  such  Investiga- 
tion, not  only  the  amount  each  one  was 
entitled  to,but  also  that  the  amounts  due 
to  several  of  them  were  Hens  upon  certain 
loDds.  This,  the  most  Important  part  of 
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this  decree,  was  palpably  errmieoiu  aa  to 
the  amount  due  to  each  of  the  parties, 
whicb  is  clearly  shown  by  the  rery  docu- 
ments npon  which  the  calculations  of  the 
decree  profess  to  he  based  to  be  larger 
than  that  allowed  by  the  decree.  Of 
course  this  decree  was  erroneoas,  and  on 
appeal  woald  have  been  reversed.  Even 
now,  as  the  decree  waa  rendered  before 
March,  1882,  and  this  appeal  was  taken  In 
lees  than  five  years  after,  the  decree  would 
be  reversed  but  for  the  fact  that  the  par- 
ties in  these  causes  are  estopped  from  ask- 
ing for  such  reversal,  and  especially  the 
appellant  In  this  cause,  as  he  has  In  his 
pleadings  repeatedly  Insisted  that  every 
part  of  the  decree,  especially  the  part  set- 
tlluK  the  amounts  be  and  others  were  en- 
titled to  recover,  was  a  consent  decree,— 
the  result  of  a  corapromtse.  Thus  In  the 
bin  of  review  which  he  tendered  to  the 
eourt.speaklngof  thesum  ($1,217.87)  which 
the  decree  decided  wasdue  to  hlm.hosays: 
"There  was  no  agreement  whatever  made 
by  him  In  the  progress  of  said  cause  ex- 
cept that  set  forth  in  the  consent  decree  of 
the  22rl  of  February,  1882,  In  the  precise 
language  there  employed,  and  for  the  sum 
therein  named. "  1  shall  therefore  treat 
this  entire  decree  as  a  consent  decree,  the 
parties  to  it  having  by  their  conduct  in 
the  circuit  court,  and  ever  since  it  was  en- 
tered In  the  court  below,  estopped  them- 
a^res  from  saying  that  the  whole  of  it  is 
not  a  consent  decree.  .  Witiiout  referring 
to  the  depositions  since  taken  on  the  ob- 
jects and  terms  of  this  consent  decree, 
which  clearly  show  that  the  whole  of  the 
decree  was  Intended  to  he  a  consent  de- 
cree, It  clearly  appears  that  during  the 
pendency  of  the  cause  In  the  circuit  court  it 
was  always  so  regarded  by  all  parties.  I 
have  no  right  to  consider  these  deposi- 
tions, for  the  terms  of  a  decree  cannot  be 
changed  by  any  depositions ;  but  I  can  dis- 
cover from  the  pleadings  and  the  conduct 
of  the  parties  ever  since  that  the  whole  of 
this  decree  was  a  consent  decree,  and  they 
are  estopped  from  denylnglt  in  this  court. 
This  makes  It,  In  effect,  a  consent  decree 
In  all  its  parts.  Treating  it  as  a  consent 
decree,  what  control  over  it  had  the  court 
below  or  has  this  court? 

First,  as  such  a  decree  is  not  the  Judg- 
ment of  the  court  upon  the  merits  of  the 
case,  but  the  act  of  the  parties  to  the  suit, 
It  Is  obvious  that  It  cannot  be  mudifled, 
set  aside,  or  annulled  by  any  order  in  the 
cause  made  by  the  court  bdow  without 
the  consent  of  all  the  parties  to  the  cause, 
unless  set  aside  daring  the  same  term  of 
the  court,  which  would  leave  mattera  In 
the  same  condition  us  it  It  had  never  been 
entered.  Nor  can  It  be  appealed  from,  nor 
modlfled  by  this  coart,  unless,  perhaps,  It 
should  be  so  entirely  foreign  to  the  mat- 
ters in  controversy  In  the  cause  that,  for 
thlsor  some  othw  reason, the  court  below 
bckl  no  Jurisdiction  or  authority  to  enter 
any  such  decree  by  consent  or  otherwise. 
Manion  v.  Fahy,  11  W.  Va.  482,  pt.  2  of  syl- 
labus. As  shnwn  In  that  case,  It  makes 
Rt>  difference  that  such  consent  decree  was 
procured  by  fraud,  or  that,  through  a 
mistake  of  the  parties,  the  decree  as  en- 
tered was  different  from  what  chey  Intend- 
ed It  to  be.  In  such  case  the  party  injured 


by  such  fraud  or  mistake  can  have  each 
consent  decree  set  aside  or  modified  by  an 
original  bill;  but  it  can  never  be  set  aside 
by  any  order  of  the  court  in  the  cause 
alter  the  end  of  the  term  In  which  It  was 
entered,  nor  can  it  daring  the  term  or  aft- 
erwards be  mudifled  except  by  consent. 
Manion  v.  Fahy,  11  W.  Va.  482,  pts.  S,  4. 
B,  of  nrllabuB.  There  Is,  however,  one  spe- 
cies of  mistake  In  a  consent  decree,  U  It  can 
properly  be  called  a  mistake,  which  the 
conrt  may  correct  at  a  subsequent  term; 
that  Is,  a  clerical  error.  And  when  a  cleri- 
cal error  is  shown  to  exist  it  Is  corrected, 
because  It  is  shown  to  the  court  that  the 
decree  as  entered  is  not  the  decree  intend- 
ed to  be  entered  by  the  parties  or  by  any 
one  of  the  parties.  If  it  Is  the  decree  which 
any  one  of  the  parties  Intended  to  be  en- 
terad.  though  it  be  nut  the  decree  which 
all  the  others  Intended  to  be  entered.  It  Is 
clearly  not  a  clerical  error,  but  an  error  or 
mistake  of  the  parties  themselves,  they 
differing  in  opinion  as  to  the  decree  which 
they  had  consented  should  be  entered;  or 
It  maybe  a  fraudulent  preparation  of  a 
decree  by  one  of  the  parties,  when  there 
was  a  perfect  understanding  as  to  what 
consent  decree  was  to  be  entered.  In  n«d- 
ther  of  these  cases,  as  we  have  seen,  can 
the  coart  correct  such  a  decree  by  any  or- 
der made  In  the  cause.  It  can  be  corrected 
or  set  asideonly  by  an  original  bill  brought 
for  Che  purpose.  If,  however,  a  correct  de- 
cree Is  drawn  up  by  the  parties,  who  all 
understand  It  alike,  and  it  is  Indorsed  by 
the  Judge  of  the  court  to  be  entered,  and 
the  clerk  In  copying  It  onto  the  record 
book  makes  a  mistake,  whereby  its  mean- 
ing Is  changed  materially,  this  Is  obvious- 
ly a  clerical  error.  It  is  no  mistake  of  the 
parties,  but  a  mistake  of  the  clerk  alone; 
and  such  a  mistake,  when  made  apparent 
to  the  court  by  prodoclng  the  original  de- 
cree ftlvp.n  to  the  clerk  to  be  entered,  may 
be  corrected  by  the  court  at  a  subseQuent 
term,  without  the  c(msent  of  all  the  par 
ties.  This  1b  properly  a  clerical  error ;  but 
the  terra  Is  sometimes  extended  to  Include 
other  errors.  If,  for  Instance,  the  parties 
have  agreed  upon  the  terms  of  a  decree, 
and  all  the  parties  understand  alike  all  the 
provisions  to  be  inserted  therein,  and  one 
of  the  parties  or  a  clerk,  In  malting  n&xa- 
sary  arithmetical  calculations,  commits 
an  error,  so  that  a  wrong  amount  is  in- 
serted in  the  decree,  that  would  be  r^ard- 
ed  as  a  clerical  error,  which  may  be  cor- 
rected at  a  subsequent  term  of  the  court, 
without  the  consent  of  all  the  parties,  pro- 
vided, of  course,  the  existence  of  such  w- 
ror  can  be  shown  In  the  manner  in  which 
the  law  permits  such  error  to  be  shown. 
Such  clerical  error  cannot  be  shown  by 
depositions  subsequently  taken  In  the 
cause,  but  should  clearly  appear  from  the 
face  of  the  decree  Itself,  aided  only  by  pre- 
vious portions  of  the  record  or  proceed- 
inga,  as  by  a  previous  verdict,  report  ut 
commlssloDer,  bond  or  other  writing  filed 
in  the  cause,  or  by  sume  part  of  the  record 
previous  to  the  entering  of  said  consent 
decree.  Applying  this  law  to  the  decree  of 
Febrnary  8, 1882.  there  appears  In  It  no 
clerical  error  which  the  court  could  cor- 
rect at  any  subsequent  term.  Itla  claimed 
that  the  amoant  which  Morris*  odmlnls- 
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trator  ie  entitled  to  recover  from  Peyton's 
estate  la  really  S1,Q82.30,  tbooffh  In  tbe  de- 
cree  it  la  stated  to  be  91,217.87,  and  that 
this  Tarlaoce  1b  the  result  of  a  clNlcal  er^ 
ror.  This  claim  woald  be  more  plaoatble 
If  these  two  sams  corresponded  In  all  but 
one  figure.  Instead  of  differing,  as  they  do, 
In  all  but  one  figure.  It  is  said,  huwerer, 
that, In  q;>lte  of  this  strong  improbability, 
the  insertion  In  the  decree  of  this  f  1.217.87 
Is  shown  to  be  a  clerical  error  by  the  fact 
that,  after  tbe  clause  stating  the  amount 
which  each  party  is  entitled  to  recover, 
tbe  following  words  are  added:  "The 
forgoing  debts  being  the  principals  of 
said  several  original  debts  due  by  W.  M. 
Peyton's  administrator,  with  three  per 
cent,  per  annum  thnmni  from  date  of  said 
original  debts  to  this  date  and  costs  of 
Jadgmoat  therein. "  And  If  we  regard  these 
vords  as  meaning,  as  they  are  claimed  to 
mean,  that  this  fl.317.87  was  Intended  to 
be  the  amount  of  two  bonds  given  to 
Madison  Morris  by  Peyton  in  1862  and 
1858,  with  8  per  cent.  Interest  thereon, 
then,  as  shown  by  Commissioner  Jack- 
son's  report,  the  true  amount  Is  fl,Q83.80, 
and  thereforethls  91i317.87  must  have  been 
a  simple  miscalculation,  and  could  not 
have  been  Inserted  In  the  decree,  if  It  had 
been  known  to  the  counsel  ot  Madison 
Morris.  It  seems  highly  Improbable  that 
la  a  calculation  of  Interest  on  two  small 
bonds  there  should  have  been  an  error  ot 
9184.88;  and  that  such  a  mistake  was  not 
made  Is  apparent  from  the  record,  from 
which  it  uppears  that  no  Judgment  was 
ever  rendered  on  these  two  bonds,  bat  a 
decree  was  rendered  In  the  first  of  these 
clauses  against  the  administrator  of  Pey- 
ton on  June  38, 1874,  for  the  amoiznt  of 
this  debt.  Tbe  decree  was  for  91,289.44, 
with  interest  from  June  38, 1874.  Galculat- 
Ing  this  Interest  to  tbe  date  of  tbe  consent 
deeree,  February  2, 1882,  this  debt  would 
amount  to  91,845.78,  the  principal  ot  which 
was  9551.18,  and  the  Interest  91.204.66.  If 
instead  of  calculating  the  Interest  at  6  per 
cent,  it  had  been  calculated  at  8  per  cent., 
it  would  have  been  9647.82,  which,  with 
the  principal,  would  have  amounted  to 
91,M6.4e.  If  to  this  we  add  910.41,  the 
eosts,  we  get  91»217.87,  the  amount  In- 
serted In  the  consent  decree  as  due  to  Mor- 
ris' administrator.  This  seems  to  me 
more  probable  than  the  theory  of  a  mis- 
take amounting  to  the  large  sum  of  9184.88 
In  tbe  calculation  of  Interest.  It  Is  true 
this  mode  of  calculation  compoands  the 
principal  and  interest,  and  makes  It  all  an 
intersst-bearlng  fund  from  June  28, 1874. 
the  date  of  the  decree;  and  the  evidence 
showstbat  the  principal  and  Interest  were 
compounded  at  that  time.  One  of  the 
cnunsel  of  the  appellees  testifies  that  the 
nnderstandlng  was  that  all  the  creditors 
would  accept  the  proposal  made  by  Coch- 
rane^ which  was  as  follows:  **fi  tbey 
would  knock  off  one-half  the  Interest  on 
their  debts,  and  let  Major  Broun's  one- 
third  of  the  Interest  in  the  lands  which  he 
has  gotten  from  Peyton  go  free  from  tbe 
debts, Cochranewouldbid  a  sum  at  a  Judi- 
cial sale  under  a  decree  safflclent  to  cover 
tbe  principal  and  one-halt  the  interest." 
This,  according  to  oar  calculation  above, 
seems  to  b«  ]iut  what  the  counsel  of  Mor- 


ris' administrator  did.  We  have  no  right 
in  this  suit  to  look  at  this  or  any  other 
deposition  to  ascertain  the  terms  which 
were  to  be  Iniierted  In  this  decree,  for  any 
dlHpute  about  them  can  be  settled  only  by 
bringing  an  original  salt  to  modify  or  set 
aside  the  consent  decree.  Bnt  our  calcula- 
tion shows  that.  If  the  Insertion  in  the  de- 
cree of  91.217.87  instead  of  91.032.80  was  a 
mistake.  It  was  not  a  clerical  mistake,  but 
a  mistake  of  counsel,  and  cannot  be  cor- 
rected in  this  suit.  Tbe  language  used  In 
the  decree— "  the  foregoing  debts  being  tbe 
principal  ot  said  several  original  debts  due 
by  W.  M.  Peyton's  administrator,  with 
three  per  cent,  per  annum  thereon  from 
the  date  of  said  original  debts  to  date, 
and  costs  of  Judgment"— Is  not  very  ap- 
propriate to  describe  tbe  appellant's  debt, 
on  which  a  Judgment  was  never  obtained, 
but  upon  which  a  decree  was  rendered 
against  Peyton  many  years  after  his 
death.  Ot  course  It  was  a  matter  of  but 
little  importance  to  the  appellees  whether 
the  Interest  on  their  debts  was  or  was  not 
compounded,  for  tbey  obtained  their  Judg- 
ments against  Peyton  so  soon  after  they 
fell  due  that  the  Interest  was  small.  But 
to  the  appellant  it  was  a  matter  of  con- 
siderable importance,  as  he  did  not  get 
his  decree  till  more  than  20  years  after  the 
debts  were  due.  For  this  reason  tbe  par- 
ties would  naturally  calculate  tbe  iDtmest 
differently  on  tbeir  respective  debts,  each 
Interpreting  a  vague  verbal  understand- 
ing to  suit  his  own  interest.  If  there  Is  a 
mistake  in  this  decree.  It  was  made  by 
counsel  in  drawing  the  decree,  not  in  cal- 
culating the  Interest.  The  calculations 
were  right,  bnt  the  bases  of  the  calcula- 
tions were  different.  This,  according  to 
the  law  as  we  have  laid  It  down,  was  not 
ad^calwror;  aad  the  court  In  this  salt 
had  no  right  to  modify  or  alter  the  decree, 
even  If  satisfied  that  counsel  had  In  draw- 
ing It  made  a  mistake  of  this  character. 
The  conrt  ought  not  to  have  gone  into 
the  question  as  to  bow  the  decree  should 
have  been  drawn.  There  was  a  special 
reason  why  this  circuit  court  should  not 
have  undertakm  to  modify  this  consent 
decree  at  tbe  time  It  did.  If  the  parties, 
before  this  decree  was  entered,  did  not 
know  the  mode  In  which  counsel  for  Muis 
rls'  administrator  had  calculated  tbe  Ip- 
terest  so  as  to  make  tbe  debt  91»217.87,  as 
they  ought  to  have  known,  the  record  on 
Its  face  shows  that  they  did  know  it  six 
weeks  thereafter;  tor  on  the  17tb  day  of 
March.  1882,  they  filed  a  petition  claiming 
that  this  statement  ot  the  debt  was  a 
clerical  error,  and  asking  that  It  m^ht  be 
reduced.  These  proceedings,  however, 
seem  to  have  been  abandoned  almost  as 
soon  as  commenced;  tor  only  tour  days 
afterwards  the  cause  was  beard,  and  no 
mention  la  made  ot  this  petition,  and  a  de- 
eree was  entered  entirely  Ignoring  It,  and 
directing  the  proceeds  of  tbe  sale,  which 
had  Just  been  made,  to  be  paid  out  accord- 
ing to  this  consent  decree,  thus.  In  effect, 
directing  the  91,217.87  to  be  paid.  Nor  do 
we  ever  hear  of  any  effort  to  reduce  this 
sum  till  more  than  three  yearsafterwards. 
This  ceitalnly  has  all  tbe  appearance  of  a 
deliberate  abandonment  of  the  present 
claim  by  the  appellees.  The  court,  while 
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It  had  no  riffbt  to  modify  or  alter  ttala 
conRent  decree,  had  a  rlKht  to  conBtrne  it, 
and  indeed  neceesarily  did  so  when  It  un- 
dertook to  carry  It  Into  effect.  The  court 
should  have  couBtnied  it. as  we  have  seen, 
JoBt  as  though  the  words,  "  the  foregoing 
debts  being  the  principals  of  said  seTeral 
orlf^lnal  debts  due  by  W.  M.  Peyton's  ad- 
ministrator, with  three  per  centum  per 
annum  thereon  from  date  of  said  original 
debts  to  tbifl  date,  and  coats  of  Judgment 
therein,**  had  been  omitted  therefrom;  for 
the  decree,  as  we  have  seen,  meant  Just 
what  It  wonld  have  meant  had  these 
words  not  appeared  In  It. 

The  next  question  as  to  the  meaning  of 
this  decree  Is:  Does  It  put  the  last  two 
debts  In  one  class?  The  decree,  after  de- 
termining that  William  Smoot's  adminis- 
trator is  entitled  to  recover  of  Peyton's 
administrator  978B.93,  and  that  A.  M. 
Smith's  administrator  Is  entitled  to  r«>- 
cover 9623.86,  adds:  "And  said  last  two 
sums  of  money  constitute  the  last  Hen  on 
said  lands  of  W.  M.  Peyton,  deceased."  If 
we  lonfe  only  at  the  decree,  the  concloalon 
must  be  that  all  parties  consented  that 
these  two  debts  should  constitute  the  last 
Hen,  and,  of  course,  neither  could  hare 
priority  orer  the  other,  for  then  only  one 
of  them  would  constitute  the  last  Hen. 
And  this  all  the  records  show  to  be  the 
fact.  Yet,  for  some  reason  not  disclosed, 
the  parties  agreed  In  this  consent  decree 
that  these  two  debtsehonid  constltnteone 
and  the  last  class.  Some  depositions  were 
taken  to  show  the  nndenrtandlng  and  in- 
tention of  the  parties ;  hnt.  as  we  have 
seen,  we  cannot  connlder them.  In  this 
salt  we  most  be  controlled  by  the  consent 
decree. 

We  will  now  consider  the  decree  of  June 
19,  18R5,  appealed  from,  and  determine 
wherein  It  accords  with,  and  wherein  It 
violates,  the  principles  we  have  laid  down. 
The  first  clause  is  a  modlflcatlon  of  the 
consent  decree  ■  of  February  8, 1882,  In  ac- 
cord with  the  report  of  Commissioner 
Jackson,  and  Is  erroneous.  The  second 
clause  directs  that  the  surplus,  after  pay- 
ing to  the  several  parties  the  amounts 
named  In  the  decree  of  February  S.  1882,  as 
amended  and  corrected,  shall  be  nald  on 
the  costs  of  these  suits.  I  preaume  that 
tkere  will  be  no  surplus  in  the  hands  of 
the  commissioners  after  the  payment  of 
all  the  debts  provided  for  In  the  decree  of 
February  3d,  and  none  of  the  proceeds  In 
tlielr  hands  should  be  applied  to  the  pay- 
ment of  the  coats  of  any  of  these  suits  un- 
til aH  these  debts  have  been  paid  in  full ; 
and  therefore  this  clause  of  the  decree  is 
erroneous,  asweH  as  the  last  clause,  which 
directs  the  commlHsioners  to  payout  of 
any  money  In  thelrbandn  anyunpald  costs 
of  these  suits.  The  third  clause,  which  de- 
cides that  there  Is  In  the  hands  of  J.  L. 
Cochrane  nnpnid  purchase  money  of  the 
amount  of  and  that  he  Is  entitled  to 
no  abatement  therefrom,  and  orders  him 
to  pay  it  with  Interest  from  that  day  and 
the  costs  of  the  rule  against  him  to  the 
commissioners.  Is  correct;  and  the  record 
before  us  shows  that  It  has  all  been  paid 
as  therein  directed,  so  that  this  portion 
of  the  decree  has  been  properly  executed. 
But  'his  part  ol  the  decree  is  erroneous,  so 


far  as  It  directs  said  commissioners  to  dis- 
tribute thia  money  when  received,  under 
the  decree  of  February  8, 1882.  as  modified 
by  this  decree.  It  should  have  directed 
this  payment  of  the  money  under  the  con- 
sent decree  of  February  3, 3882.  The  fourth 
clause  of  said  decree  Is  correct  so  far  as  It 
construes  the  decree  of  February  3d  to 
put  the  debts  doe  to  the  administrator  of 
A.M.Smith  and  those  due  to  the  admin- 
istrator of  W.  Sraoot  in  the  same  class, 
and  to  providefor  their  payment  as  of  the 
same  grade  and  pro  rata,  and  appliea  this 
rale  to  the  payments  heretofore  made  to 
them  in  these  caunes.  But  the  conrt  erred 
In  puttlnfif  any  construction  upon  the  last 
clause  In  the  decree  of  February  3d  at  this 
time,  as  there  has  been  no  attempt  to  sell 
the  one-third  Interest  of  Bruun  In  tbe  lands 
of  Peyton,  and  It  is  manifestly  improper 
to  pnt  any  construction  thereon  nnttl  sueb 
attempt  shall  have  been  made.  The  part 
of  said  decree,  therefore,  which  adjudges 
that  "  when  said  sum  of  9298  is  paid  as 
a  bore  ordered,  the  one-third  Interest  ut 
said  T.  L.  Broun  In  said  lands  sold  J.  L. 
Cochrane  will  be  relieved  from  all  liability 
to  complainants  and  to  all  of  tbem  for 
their  debts  set  out  in  these  canaes,**  was  a 
premature  adjudication,  and  should  there- 
fore be  set  aside,  this  court  expreKslng  at 
present  no  opinion  on  this  point.  The 
fifth  clause  In  said  decree,  which  adjudges 
that  the  administrators,  severally,  of 
Morris,  Barker,  Smith,  and  Smoot,  9b»ll 
each  pay  one-fonrth  ai  the  costs  of  the  ref- 
erences to  Oommlasionera  Bupfnbk  and 
Jackson,  Including  the  clerk's  fee,  is  erro- 
neous. These  references  were  for  the  ben- 
efit of  the  administrator  of  Smith  and  the 
administrator  of  Smoot  exclnslTely,  as 
their  purpose  was  to  increase  the  funds 
for  distribution;  and  these  two  parties 
were  in  the  last  class,  and  wond  ther^ore 
receive  all  the  advantage  of  any  Increase 
of  said  funds,  for,  according  of  the  views 
I  bare  expressed,  this  fnnd  cannot  be  in- 
creased by  diminishing  tbeamountanamed 
In  tbe  decree  of  February  S,  1882.  as  com- 
ing to  Morris'  administrator  and  Barker. 
An  amended  bill,  filed  January  14, 1883.  Is 
referred  to  In  this  cause  as  if  It  set  forth 
some  agreement  between  tbe  parties  to 
these  causes.  There  is  no  reference  what- 
ever In  this  amended  bill  to  any  agreement 
of  any  sort  between  these  parties.  It  was 
tiled  to  make  additional  part'esdefendant; 
and  In  It  are  two  allegations  or  state- 
ments which,  it  Is  claimed,  aid  In  the  true 
Interpretation  of  the  last  clause  of  the  de- 
cree of  Febrnary  8, 1882.  A  deposition  was 
taken  to  show  under  what  clrcnmstannea 
and  with  what  objects  this  amended  bill 
was  filed.  As  I  deem  It  improper  at  this 
time  to  construe  tAiia  last  clause.  It  la  un- 
necessary to  state  the  contoitB  of  tbe 
amended  bill. 

The  following  decree  was  entered  In  the 
cause  of  Morris'  Administrator  r.  Peyton's 
Heirs  et  al.  on  the  28d  day  of  Jane,  1885: 
"Special  Commlsrioners  T.  B.  Swanm  and 
T.  L.  Broun  this  day  filed  their  report 
showing  the  payment  of  9298  by  John  L. 
Cochrane,  and  the  disbursement  thereof 
by  said  Swann  and  Broun  to  the  several 

gartles  entitled  to  the  same,  as  required 
y  the  decree  rendered  at  this  t«rm  of  tbe 
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coart  Id  tbe  above  caases.  Upon  constd- 
eratlon  of  all  wblch  matters ttiecourt  doth 
approve  and  confirm  fiaid  report  and  dls- 
borsementa  made,  and  doth  direct  tbe 
bond  executed  by  Raid  J.  L.  Cochrane  for 
tbe  deferred  purchase  money,  92,640.80,  to 
be  canceled,  and  tbe  vendor's  Men  retained 
In  tbe  eatd  deed  to  aaid  Cochrane  to  be  re- 
leased by  either  one  uf  the  two  commla- 
Bionerswho  ezecntedthe  said  deed,to-wlt, 
T.  L.  Bboun  or  J.  M.  L^idley.  And  the 
court  directs  tbe  said  several  causes  to  be 
retired  trom  tbe  docket. "  This  decree,  one 
of  those  appealed  from,  tbouKb  headed  as 
entered  In  only  ooe  of  these  causes,  seems 
to  have  been  Intended  to  be  entered  In  all 
of  them,  as  It  concludes:  "And  tbe  court 
directs  thesald  several  causes  to  be  retired 
from  the  docket."  It  Is  in  this  respect  er- 
roneous, but  in  other  respects  correct. 
The  disbursements  by  tbe  commissioners, 
taarlDg  been  made  under  a  previoas  order 
oftbeconrtt  were  properly  affirmed ;  bat* 
as  the  order  directing  these  disbursements 
was  erroneous,  thecauses  should  severally 
be  retained  In  court,  in  order  that  the 
funds  improperly  paid  to  parties  may  be 
required  by  tbe  court  to  be  refunded  and 
paid  to  tbe  parties  entitled  thereto. 

It  has  been  claimed  in  argument  that 
tbe  decrees  of  Februarys,  1883,  and  of  March 
SI,  188!^  are  not  appealable.  But,  as  It  is 
not  disputed  that  the  decree  of  June  19, 
1886,  was  a  final  decree  and  finally  settled 
ull  the  principles  in  these  causes,  and  the 
decree  of  Jime  23, 1885,  ordered  the  retire- 
ment from  the  docket  of  these  causes  as 
finally  ended,  and  as  both  tbeae  decrees 
were  appealed  from.  It  Is  Immaterial 
whether  the  previoas  decrees  were  or  were 
not  appealable;  for  tbe  appeal  from  the 
final  decree  necessarily  brings  before  this 
court  for  review  all  previous  decrees  upon 
which  it  Is  based,  although  they  may  not 
be  appealable.  Camden  v.  Haymond,  9 
W.  va.  68:  Watson  v.  Wlgglnton,  28  W. 
Ya.  563. 5S8.  And  as  tbe  decrees  of  Febru* 
ary  8, 1882,  and  of  March  21, 1883,  were  en- 
tered before  March  27,  1883,  the  appellant 
bad  flveyears  within  which  to  appeal  from 
tbem;  and  as  he  took  his  appeal  on  the 
I4tb  day  of  Februat7,1886,he  actually  ap- 
pealed In  less  than  fouryenrsattertfaedate 
of  the  first  decree.  For  these  reasons  the 
decree  of  June  18, 1885,  and  that  portion 
of  the  decree  of  June  28, 1886,  which  retires 
tbe  causes  from  the  ducketmnst  be  reversed 
and  annulled;  and  the  appellant  must  re- 
cover of  tbe  appellees  J.  G.  StoUinR,  ad- 
ministrator of  William  Smuot,  and  A.  A. 
Rock,  administrator  of  A.  M.  Smith,  the 
only  appellees  really  interested  in  this  con- 
troversy,  to  be  paid  out  of  the  assets  of 
tbeir  Intestates  severally  In  their  bands  to 
be  administered,  bis  costs  la  this  court  ex- 
pended ;  and  these  causes  must  be  remand- 
ed to  the  circuit  court  uf  Kanawha  coun- 
ty to  be  further  proceeded  with  according 
to  the  principles  laid  down  In  this  opinion, 
and  further  according  to  principles  gov- 
erning courts  of  equity. 

Sntdkb,  J.  Tbe  conclusion  reached  In 
tbe  foregoing  opinion,  I  think.  Is  correct, 
and  I  therefore  concur  in  it,  but  I  do  not 
eoncprln  tbe  opinion  ortbelegalprinclples 
tberein  announced.   It  seems  to  me  that 
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a  consent  decree  Is  a  contract  or  agre^ 
ment  between  the  parties  to  the  suit  en- 
tered of  record  In  tbe  cause  with  the  con- 
sent of  tbe  court.  Such  consent  decree 
may  or  It  may  not  be  founded  upon  the 
pleadings  and  proota  In  the  cause.  It  la 
certainly  not  necessarily  based  upon  the 
record  or  any  report,  paper,  or  exhibit 
hied  in  the  suit.  It  may  be  wholly  or  in 
part  independent  of  any  matter  or  paper 
In  the  record,  and  may  be  even  contradic- 
tory or  the  reverse  of  what  these  show 
onght  to  be  the  decree.  In  this  respect  it 
differs  radically  from  adecree  entered  upon 
thedeclslonortbecourt.  Such  decree  must 
of  necessity  be  founded  upon  the  plead- 
ings and  proofs  in  the  cause.  I  can  there- 
fore readily  appreciate  the  propriety  ol 
correcting  decrees  of  the  latter  description 
by  reference  to  the  records  and  proofs  filed 
In  tbe  cause, but.  It  seems  to  me,thlsmode 
of  correction  has  no  application  to  decrees 
of  tbe  former  kind.  In  Attorn^  General  r. 
Tomline.  7  Ch.  DIv.  88».  (decided  In  1874,) 
It  was  held  that  **  when  a  consent  order 
has  been  drawn  np,  passed, and  entered,  ft 
is  not  competent  to  this  court  to  vary 
that  order,  except  for  reasons  which  would 
enable  the  court  to  set  aside  an  agree- 
ment." In  2  Danlell.  Cb.  PI.  &  Pr.  973.  974, 
the  practice  Is  stated  as  follows:  "It 
may  be  mentloDed  wltb  reference  to  the 
snbject  of  consent  causes  that  a  decree  or 
order  made  by  consent  of  the  counsel  for 
the  parties  cannot  be  set  aside,  tdtber  by 
rehearing  or  appeal,  or  by  bill  of  review, 
unless  by  clerical  error  anything  has  been 
Inserted  In  the  order,  aa  by  consent,  to 
which  the  party  had  not  consented,  in 
which  case  a  bill  of  review  might  He.  If, 
however,  the  decree  has  bom  obtained  by 
fraud,  relief  may  be  had  against  it  by  orig- 
inal bill."  In  Bradish  v.Oee,lAmb.  229,  It 
was  decided  that, "  wbere  a  decree  is  made 
by  consent  of  counsel,  there  lies  not  an  ap- 
peal or  rehearing,  though  the  party  did  not 
really  consent, "  but  In  sneh  case  the  rem- 
edy is  by  original  bill.  In  Stark  V.Thomp- 
son, A  T.  B.  Mon.  802,  it  was  held  that  one 
affected  by  a  decree,  though  not  a  partv, 
may  aver  and  prove  that  It  was  entered 
by  an  agreement  of  the  parties,  though  it 
contradict  tbe  record.  See,  also,  Lewis  v. 
Lewis,  1  Minor,  (Ala.)  85;  Atkinson  v. 
Manks.  1  Cow.  693;  French  v.  Shotwell,  5 
Johns.  Ch.  664.  What  Is  meant  by  "cler- 
ical errors  "  in  the  above  quotation  from 
Danlell's  Chancery  appears  trom  another 
part  of  the  same  book,  where  It  Is  stated : 
'*The  uourt  will.  In  some  cases,  extend  the 
Indulgence  of  rectifying  decrees  In  which 
there  have  been  clerical  mistakes  to  de- 
crees wblch  have  been  actually  enrolled. 
Thus  In  cases  of  miscasting,  where  tbe  mat- 
ter demonstratively  appears  upon  the  de- 
cree Itself  to  have  been  mistaken,  It  may 
be  explained  and  rectified  by  order;  so, 
likewise.  If  some  part  of  the  decree  be  omit- 
ted In  tbe  enrollment,  it  may  be  Inserted 
upon  motion  to  the  court.  It  is  to  be  ob- 
served that  under  the  denomination  of 
'miscasting'  Is  not  to  be  included  any 
pretended  miscasting  or  mlsralnlng.  but 
only  error  In  auditing  and  numbering.  In 
Weston  V.  Haggerston,  Coop.  185,  Lord 
Gldon  held  that  all  errors  on  the  face  of 
the  schedules  could  be  rectified,  evra  after 
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eDrol]meiit,but  that  there  could  beno  cor- 
rection except  of  such  apparent  errors ;  and 
he  therefore  held  that  no  affidavit  Intro- 
duclug  a  new  fact  could  be  permitted  after 
enroDmeut. "  2  Danlell,  Ch.  PI.  &  Pr.  pp. 
1030,  1031;  Seton.  Dec.1144;  MUlerv.Rueh- 
forth.  4  N.  J.  Eq.  174;  Lester  t.  Mathews, 
58Ga.408.  Theabove-quoted  text  retersto 
thecorrectloii  ol  clerical  errors  or  mistakes 
In  final  decrees  entered  hy  the  court,  and 
not  by  the  consent  of  the  parties.  After 
considerable  research,  I  have  been  unable 
to  find  any  case  exiilainlnf(  what  Is  meant 
by  a  clerical  error  or  mistake  in  a  consent 
decree.  1  take  it,  howerer,  that  the  rale 
for  eorrectinff  such  errors  by  motion  or 
upon  bill  of  review  is  no  less  rigid  and  re- 
stricted than  the  rule  laid  down  In  Dan- 
lell's  Chancery  for  the  correction  of  such 
errors  In  enrolled  decrees  entered  by  the 
court  without  consent.  Consent  decrees 
being  generally  compromises,  entered  with 
but  little  or  no  reference  to  the  pleadings, 
proofs,  or  amonnta  shown  by  the  papers 
to  belncontrorersy.and  often  based  upon 
amounts  or  other  considerations  nowhere 
appearing  in  the  record  or  In  any  claim  or 
paper  filed  in  the  cause,  it  seems  to  me  It 
would  be  a  very  illogical  and  daueerous 
rule  that  would  allow  the  currectfon  of 
even  what  appeared  to  be  clerical  errors 
or  mistakes  In  such  decrees  by  any  plead- 
ing, exhibit,  or  paper  In  the  cause  upon 
motion  or  bill  of  review.  1  think  the  rule 
should  be  more  limited  and  restricted  in 
the  correction  of  surb  errors  In  consent  de- 
crees than  It  Is  in  enrolled  decrees.  It 
seems  to  me  that  it  would  be  very  hazard- 
ous  to  look  beyond  the  decree  Itself,  or  the 
descriptions  and  references  therein  made 
and  so  identified,  as  to  leaveno  reasonable 
doubt  of  what  was  intended  to  beembraced 
in  or  affected  by  the  decree.  Corrections  ol 
this  character  would  permit  the  Insertion 
of  consequential  matters,  which  the  decree 
as  entered  demonstratively  shows  to  be 
essen  tl  al  to  give  it  the  effect  and  operation 
intokded  by  the  parties  consenting  to  it, 
bat  the  matters  thus  Inserted  most  be  ap- 
parent from  the  decree  itself  apd  necesaa- 
rlly  consequent  upon  it.  Of  course  other 
matters  may  be  considered  in  the  cun- 
structlon  and  application  of  the  decree. 
What  I  have  said  has  no  reference  to  the 
construction  of  the  decree,  or  to  setting  it 
aside  for  fraud,  but  simply  to  the  correc- 
tion of  clerical  errors  or  mistakes  in  tran- 
scribing it.  Where  there  in  a  mistake  as  to 
what  was  agreed  upon  by  the  parties,  or 
fi'aud  in  the  procurement  of  the  consent,  the 
decree  stands  like  any  other  agreement  or 
contract,  and  can  be  reformed  oreet  aside, 
if  it  can  be  done  at  all,  only  by  original  bill 
and  upon  proof  of  the  same  character  and 
conclusiveness  that  it  would  require  to  re- 
form or  set  aside  any  other  agreement  or 
contract  between  the  parties.  In  so  far, 
therefore,  as  these  views  differ  from  those 
expressed  in  theforegoing opinion otJndge 
Gbbbn,  I  dissent  from  that  opinion. 


State  v.  Jacobs. 
{Supreme  Court  of  North  Carolina.  Oct.  6, 
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oastody  pending  an  appeal,  the  appellate  coort, 
haviDs  cognizance  only  of  qnesttons  of  law,  may, 
daring  the  prisoner's  absence  from  castody,  bear 
the  exceptions,  and  affirm  the  judgment. 

Indictment  for  marder  tried  at  May 
term,  1889,  of  the  superior  court  ol  Bobe- 
Bon  county,  before  Gilubb,  J.  The  fol- 
lowing certificate,  upon  which  the  motion 
of  the  defendant  for  a  rehearing  is  made, 
was  filed  In  this  court  on  September  29, 
ISSOr^I,  C.  B.  Townsend, clerk  of  the  su- 
perior court  of  Robeson,  N.  C,  do  hereby 
certify  that  Stephen  Jacobs,  who  was 
lately  convicted  of  marder  in  this  county 
and  who  appealed  to  Che  supreme  court, 
and  pending  the  appeal  escaped  from  the 
Jail  of  Bobeson  county  about  August,  18S9. 
and  was  not  recaptured  till  about  Angnat, 
1890 ;  that  according  to  the  best  of  my  in- 
formation he,  the  said  Jacobf>,  was  not  in 
the  custody  of  the  court  during  the  Febru- 
ary term,  1890,  of  the  supreme  court,  when 
his  appeal  was  disposed  of."  Signed  and 
sealed  by  aald  Townsend,  on  September 
26,  1890.  The  facts  stated  In  the  foregoing 
affidavit  were  admitted  to  be  true  by  the 
attorney  general. 

The  Attoraeiy  GenenU  for  the  State. 
B.  C.  Seekwitb,  for  petitioner. 

Avert,  J.  The  exceptions  taken  by  the 
defendant,  Jacobs,  were  reviewed  at  the 
last  term  of  this  court  In  a  weU^onsidered 
opinion  filed  by  Justice  Class.  106  N.  C. 
696, 10  8.  E.  Bep.  1031.  It  now  appears  by 
certificate  oftheclerk  of  the  superior  court 
of  Bobeson  county,  and  is  admitted  by  the 
attorney  general  tor  the  state,  that,  at 
the  lime  when  the  appeal  was  heard  bam, 
the  prisoner  J  acobs  had  escaped  from  coe* 
tody,  and  was  not  recaptured  till  about 
August,  1890.  Counsel  now  insist  that 
this  court  shall  treat  the  decision  made  at 
theFebruary  term  as  inconclusive  upon  the 
prisoner,  and  hear  another  argument  of 
his  appeal,  because  he  was  neither  actual- 
ly nor  constructively  in  custody  when  the 
exceptions  were  argued.  In  appellate 
courts,  where  queetlons  of  lav  only  can 
be  reviewed,  and  In  the  absnce  of  any 
statute  specifically  regulating  the  proced- 
ure, If  there  be  satisfactory  evidence  that 
a  defendant,  whose  appeal  is  founded  up- 
on exceptions  entered  on  the  trial  bdow, 
and  has  been  regularly  called  for  hearing, 
has  escaped,  and  is  not  In  actual  or  con- 
structive custody,  it  is  clearly  within  the 
sound  discretion  of  tbecourts  to  detsrmlne 
whether  the  exceptions  shall  be  argued 
and  passed  upon,  the  appeal  dismissed,  or 
the  hearing  postponed  to  await  the  re- 
capture of  the  alleged  offender.  Smith  r. 
U.S.,  94  U.S.  97;  Bonahan  V.Nebraska, 
125  U.  S.  693,  8  Sup.  Ct.  Bep.  1S90 ;  I^t^ 
wich's  Case*  20  Grat.  722;  Sherman  v. 
Com.,  14  Grat.  677;  McQowan  v.  People, 
104111.100;  Wilson  v.  Com.,  10  Bush,  oSS; 
State  V.  Sites,  20  W.  Ta.  16.  In  the  exer- 
cise of  this  power,  the  courts  of  the  dlffw- 
ent  states  have  not  adopted  uniform  rules 
of  practice,  even  where  there  are  no  stat- 
utory or  constitutional  provisions  regu- 
lating the  mode  ol  procedure.  But  while 
the  general  If  not  nnlversal  rale  baa  been 
to  refuae  a  motion  of  a  defendant  who  bad 
abaconded.and  pot  hlms^  In  contempt  of 
court*  to  dispose  ol  his  appeal,  or  make 
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any  order  affecting  It  at  ble  Instance  or 
tor  his  benuflt,  the  conrts  of  the  different 
states  have,  as  a  eeoeral  rule  where  there 
was  no  express  statutory  reqairement  In 
reference  to  It,  and  where  the  prosecatlng 
officer  was  the  mOTing  party,  continued, 
dismissed,  or  heard  "ttie  appeal  aceord- 
Infc  to  the  circumstances  of  the  case,  or 
the  early  precedents  of  the  particular 
court.  Anon.,  81  Me.  592;  Com.  v.  An- 
drews, 97  Mass.  544;  People  v.  Genet, 58  N. 
Y.  81;  Warwick  v.  State,  78  Ala.  486.  In 
Smith  T.  n.  S..  supra,  Waitr,  C.  J.,  delly* 
eringthe  opinion,  said :  "  It  is  deariy  wlth- 
iD  onr  discretion  to  refuse  to  bear  a  crim- 
inal case  In  error,  unless  the  convicted 
party  suing  out  the  writ  Is  where  he  can 
be  made  to  respond  to  any  Judgment  we 
may  render.  •  *  •  H  we  affirm  the 
judgment  he  is  not  likely  to  appearto  sub- 
nilt  to  his  sentence.  If  we  reverse  It,  and 
urder  a  new  trial,  he  will  appear  or  not  as 
he  may  consider  must  for  his  interest." 
The  reasoning  of  tiie  learned  chief  Justice 
has  been  adopted.andhlslanguageqnoted 
In  many  of  the  more  recent  decisions,  as 
to  the  right  to  refuse  a  request  from  the 
defendant  that  the  court  pass  upon  his 
exceptions  while  he  Is  absconding,  and  In 
contempt.  And,  even  where  the  appellate 
courts  rerlew  the  facts,  a  defendant  who 
escapes  pending  his  appeal  Is  deemed  to 
have  waived  his  right  to  be  present  on  the 
final  hearing  upon  his  assignment  of  er< 
rors.  Com.  v.  Andrews,  supra;  Wilson  v. 
Com.,  supra;  People  v.  Genet,  supra.  The 
court  of  appeals  of  Virginia  laid  down  the 
role  in  Sherman  v.Com.. supra,  that  where 
a  prisoner  convicted  of  a  felony  has  ob- 
tained awrltol  error  which  was  directed  to 
operate  as  a  aupetBedeaa,  and  then  escaped 
from  Jail,  the  appellate  court  will  dis- 
charge BO  much  of  the  order  as  awards 
the  8uperaefie/i8,  and  direct  that  the  writ 
of  error  be  dismissed  on  a  day  certain,  un- 
less the  defendant  shall  have  been,  mean* 
tlsie,  rearrested,  and  placed  In  custody  of 
the  proper  officer.  The  same  rule  was 
eubsequently  adopted  in  Illinois,  West 
Virginia,  and  Alabama.  McGowan  v. 
People.  104111. 100;  State  v.  Sites,  supra ; 
Warwick  v.  State,  supra.  The  courts  of 
Georgia.  Indiana,  and  Kentucky  have  con- 
curred In  holding  that  it  Is  the  proper 
practice  to  dismiss,  on  motion  of  the  pros- 
ecution, unconditionally,  an  appeal  by 
one  charged  with  a  felony  where  it  Is 
made  to  appear  satlsfactorUy  that  he  has 
escaped  custody  pending  the  appeal,  and 
Is  still  at  large.  Madden  v.  State,  70  Oa. 
388;  Sargent  v.  State,  96  Ind.  63;  Wil- 
son T.  <X>m.,  supra.  In  Leftwich's  Case, 
mipra,  the  court  of  appeals  of  Virginia, 
having  held  that  the  Judgment  of  the  cir- 
cuit court,  by  virtue  of  which  the  defend- 
ant had  been  sent  to  the  penitentiary  for 
three  years,  was  erroneous,  ordered  that 
he  be  brought  before  the  appellate  court 
by  habeas  corpus,  when  it  appeared  that 
be  had  escaped,  and  was  not  in  custody 
at  the  time  of  the  hearing.  The  court  re- 
fused to  set  aside  the  Judgment  sostalnlng 
the  exceptions  of  the  defendant. 

In  our  case  the  Judgment  of  the  court 
bdow  was  affirmed  here,  and  the  govern- 
or issued  the  death-warrant  by  virtue  of 
•ectlon  8»  c.  192.  Laws  18tf7»  fixing  the  time 


of  execution  on  September  26th,  but  has 
respited  the  prisoner  in  order  that  the 
question  presented  by  the  motion  before 
us  might  be  considered.  So  that  we  are 
confronted  with  a  question  not  directly 
raised  In  any  of  the  cases  already 
cited,  though  It  was  discussed,  ArgaeadOt 
in  a  few  of  them,  and  covered  by  the 
broad  propositions  stated  In  others. 
In  the  case  of  State  v.  McMillan,  94 
C.  946,  it  was  declared  to  be  the  set- 
tled practice  of  this  court  to  refuse  the 
motion  of  the  attorney  general  to  dismiss 
appeals  where  the  defendant  charged  with 
a  felony  escaped  after  filing  bis  exceptions 
below,  and  was  not  In  custody  when  ths 
casewas  called  for  argumentln  this  court, 
and  this  rule  was  enforced  in  two  other 
cases  subsequently  considered  at  the  same 
term :  State  r.  Pickett,  94  N.  C.  971 ;  State 
V.  Brucksville,  Id.  972.  The  present  cbirt 
Justice,  delivering  the  opinion  In  State  t. 
McMillan,  said :  "The  court  wlU  not  do  a 
vain  and  nugatory  thing.  The  appellant 
mtiy  never  be  rearrested.  •  »  •  The 
decision  would  be  empty  and  fruitless. 
The  court  will  not  ordinarily  hear  and  de- 
termine an  appeal  when  it  sees  that  its 
orders  and  Judgments  cannot  be  enforced 
by  itself  or  through  the  superior  court,  as 
the  law  directs. "  The  provisions  of  chap- 
ters 191  and  192,  Laws  1887,  enacted  since 
that  opinion  was  filed,  meet  the  argument 
that  it  would  prove  fruitless  to  dismiss  an 
appeal,  which  a  defendant  has  voluntarily 
waived  his  right  to  prosecute,  by  giving 
the  clerk,  or  the  governor,  or  both  con- 
jointly, the  power  to  order  the  original 
Judgment  which  has  been  stayed,  not  va 
cated.  to  be  executed  or  enforced.  Since 
the  passage  of  the  acts  constltnting  the 
chapters  mentioned,  whether  an  appeal 
taken  by  a  defendant  In  a  criminal  action 
be  dismissed  or  affirmed  In  this  court,  the 
stay  of  execution  will  be  removed,  and  the 
law  will  require  the  sentence  of  the  court 
to  be  carried  Into  effect  in  the  manner  In- 
dicated In  the  statute,  either  by  warrant 
of  the  governor  or  by  virtue  of  execution 
Issued  directly  to  the  sheriff  of  the  coun^. 
This  radical  change  lu  the  manner  of  exe- 
cuting the  criminal  law  obviates  the  ob- 
jection growing  out  of  the  fact  that  it  re- 
mains for  the  court  below,  not  only  under 
Its  process  to  r«)capture,  but  likewise  to 
resentence  at  a  regular  term.  In  State  v. 
McMillan,  the  court  say:  "Besides,  to  dis- 
miss the  appeal  might  raise  embarrassing 
questions  In  the  superior  conrt  If  the  ap- 
pellant should  be  rearrested.  Would  the 
dismissal  reinstate  the  Judgment  of  death 
vacated  by  the  appeal,  or  operate  to  leave 
that  Judgment  In  force,  as  if  no  appeal  bad 
been  taken?  Could  such  a  result  super- 
vene in  the  absence  of  the  prisoner, 
whether  such  absence  be  occasioned  by  his 
escape  or  otherwise?"  The  question  pro- 
pounded by  the  court  has  been,  in  part, 
met  by  the  express  provision  of  the  stat- 
ute, and  it  remains  for  us  to  construe  the 
law  so  as  to  answer  the  Interrogatory 
left  open  still,  by  deciding  whether  a  Judg^ 
ment  of  this  court  rendered  after  the  pris- 
oner's escape,  and  before  his  recapture, 
would  constitute  a  valid  disposition  of  the 
appeal,  so  that  Uie  stay  of  execution  be- 
low would  be  removed.  The  discussion  of 
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this  point  (bK^dentany,  and  entirely  obt- 
ter)  by  Bome  of  the  courte  has  gii'en  rise 
to  coDfasion,  becaaee  of  the  fallnre  to  ad* 
vert  to  the  fact  that  counsel  were  not  al- 
lowed In  Ensland  until  1836  (by  6  &  7  Wm. 

IV.  ,  c.  114.)  to  make  a  full  defense  for  iwr- 
SODS  chared  with  any  felony  other  than 
treason,  while  In  the  United  States  It  was 
a  universal  principle  of  constitutional  law 
that  a  man  aliased  of  a  crime,  whether 
a  misdemeanor  or  a  felony,  was  allowed 
a  defense  by  counsel  both  upon  the  law 
and  the  facts.  Cooley,  Const.  Llm.  880- 
835,  and  notes;  Vise  r.  Hamilton  Co.,  19  III. 
78.  The  rlf^bt  "to  have  counsel  for  his  dB- 
fense''Is  distinctly  guarantied  to  the  ac- 
cused "In  all  criminal  prosecntlons"  by 
an  amendment  to  the  original  declaration 
of  rights,  incorporated  In  186S.  Const, 
art.  1,  9  11.  There  Is  no  sufQcient  reiuion, 
and  no  well-considered  authority,  for  re- 
stricting the  right  and  duty  of  counsel 
who  have  been  employed  by  a  person  In- 
dicted for  a  felony,  have  entered  his  excep- 
tions and  appealed,  and  aided  in  settling 
the  statement  of  case  on  appeal,  so  that 
they  win  not  he  allowed  or  expected  1u 
the  discharge  of  their  duty  to  their  clients 
to  appear  In  the  appellate  court  at 
every  stage  of  the  procedure  there,  wheth- 
er the  client  be  a  fngltlre  or  a  prison- 
er. The  relation  of  counsel  and  client 
Is  Bnch  that  the  former,  having  once 
engaged  to  represent  the  latter,  cannot 
withdraw  without  leave  of  the  court  for 
cause  shown.  Cooley,  Comt.  Llm.  885. 
Bat  It  Is  not  essential  In  North  Carolina, 
where  the  appellate  court  does  not  review 
the  facts,  that  the  client,  though  Indicted 
for  a  capital  felony,  should  be  present  In 
this  court,  or  should  be  In  actual  or  con- 
structive custody,  so  as  to  communicate 
with  his  counsel  after  the  trial  in  the  court 
below,  including  Judgment,  exceptions,  and 
appeal,  is  ended.  In  State  r.  Overton,  77 
N.  C.  486,  Justice  Bbade,  for  the  court, 
says:  "The  constitution  provides  that  a 
defendant  In  a  criminal  action  shall  be  in- 
formed of  the  accusation  against  him,  and 
shall  have  the  right  to  confront  the  ac- 
cusers with  other  testimony,  and  shall  not 
be  convicted  except  by  the  unanimous 
verdict  ofajaiyof  good  and  lawful  men 
In  open  court,  as  heretofore  used.  That 
Is  his  trial.  This  of  course  Implies  that  he 
shall  have  the  right  to  be  present.  If  he 
complains  of  any  error  in  his  trial,  the 
record  of  the  trial  Is  transmitted  to  this 
court.  •  •  •  It  has  never  been  nnder- 
stood.  nor  has  It  been  the  practice,  that 
the  defendant  shall  be  present  in  this 
court,  nor  Is  he  ever  'convicted'  here." 
See,  also.  State  v.  Leak,  90  N.  C.  656. 

This  court  has  repeatedly  held  thatnoth- 
Ing  should  be  done  prejudicial  to  the  rights 
of  a  person  on  his  trial  for  a  capital  felony, 
unless  be  Is  actually  present;  while  on 
trial  for  misdemeanors.  It  is  sufficient  U  the 
d^endant  assents  through  counsel  when 
any  order  ismade,oranystep  taken  affect- 
ing his  rights.  State  v.  Weaver,  13  Ired. 
a(^:  State  v.  Jenkins,  84  N.  C.  812;  State 

V.  Bpps,  76  N.  C.  55;  State  v.  Pay  lor,  89 
N.  C.  589;  State  v.  Sheets,  Id.  643.  But 
the  distinction  is  clearly  drawn.  In  State 
T.  Overton, supra,  t>etween  the  trial  below, 
at  which  the  defendant  has  the  right  to  be 
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present,  and  confront  bis  aeeoaen,  by  vir- 
tue of  the  declaration  of  rights,  in  all  crim- 
inal prosecDtlonB,  but  may  waive  that 
right,  except  in  trials  for  capital  felonies, 
and  consent  that  bis  counsel  shall  repre- 
sent him,  and  the  bearing  In  the  appellate 
court,  where  it  is  not  essential  In  any  case 
that  the  accused  should  be  actually  pres- 
ent, or  that  counsel  who  represent  blm 
should  know  that  he  has  not  absconded. 
One  on  trial  for  a  capital  felony  mnet  con- 
front his  accusers  In  pentun  at  every  stage 
of  Its  progress,  and  thB  law  does  not  pei^ 
mit  him  to  waive  his  right,  or  del^^te  to 
another  the  power  to  represent  him,  in  the 
examination  of  an  Issue  Involving  his  life, 
or  certainly  not  by  implication.  But  now 
that  It  )8  settled  tbatevtti  one  convicted 
of  a  capital  tenony  may  be  represented  by 
counsef,audQotin  person,  when  this  coort 
hears  arguments  upon  his  exceptloQs,  and 
that  this  mart  may  affirm  the  judgment 
of  the  court  below,  and  direct  tbe  clei^ 
to  notify  the  governor,  so  that  a  death- 
warrant  may  issue  In  the  absence  both  of 
client  and  counsel,  it  Is  difflcDlC  to  discov- 
er any  principle  of  constitutional,  com- 
moD,  or  statute  lawthatgives  a  defendant, 
who  is  hiding  and  In  contempt,  the  right 
to  Insist  upon  setting  aside  and  annulling 
a  Judgment  of  this  court  because  he  was 
"In  the  woods"  Instead  of  In  the  prison, 
and  could  not  therefore  communicate  by 
letter  or  telc^^m  with  counsel,  uigaged 
to  represmt  him,  and  protect  bis  interest 
In  this  court.  It  would  bave  been  absard. 
If  the  appeals  of  Jacobs  and  Oxeudlne  In 
this  case  had  been  heard  together,  decided 
In  one  opinion,  and  disposed  of  by  one  de- 
cree affirming  Judgment  as  to  both,  to 
bave  afterwords  held  that  any  principle 
of  law  would  compel  the  court  to  execute 
thejudgmentasto  Oxendlne,  who  remained 
In  Jail,  and  grant  a  new  bearing  as  to  the 
defendant  Jacobs  because  was  In  the 
swamps  of  Robeson  county,  and  coold 
not  advise  his  learned  counsel  by  tetter 
what  steps  he  ought  to  take  in  the  man- 
agement of  bis  appeal  here.   In  State  v. 
Leak,  supra,  the  court  passed  upon  a  mo- 
tion of  counsel  for  a  defendant  charged 
with  a  misdemeanor   (fornication  and 
adultery)  to  withdraw  bis  appeal,  and 
the  motion  was  allowed.   The  question 
whether  the  appellate  court  ahoula  grant 
a  motion  made  by  counsel,  and  not  sup- 
ported by  affidavit  or  direct  authority 
from  one  charged  with  a  capital  felony,  to 
dismiss  the  appeal  of  the  latter,  did  not 
arise  In  that  case,  and  has  never  been  de- 
cided by  this  court.  It  seems  as  already 
stated  that  the  court  of  appeals  of  Vir- 
ginia, not  only  directed,  when  notified  of 
the  escape  of  an  appellant,  that  his  appeal 
should  stand  dismissed  unless  it  sbomd  be 
made  to  appear  that  he  was  In  custody 
before  a  certain  day,  but  discharged,  im- 
mediately, the  order  that  the  writ  of  oror 
should  act  as  a  supenedeaM,  Sherman  v. 
Com.,  supra.  We  Inter  that  aupensedeag  Is 
used  In  the  sense  of  stay  <rf  execution,  and 
that  the  effect  of  cUscharging  the  raper- 
sedeaa  would  be  the  same  as  the  dismissal 
of  an  appeal  In  this  court,  since  the  pas- 
sage of  the  act  of  1887.  Abb.  Law.  Diet 
"Supersedeas,  "538;  Williams  v.  BraHy,  103 
U.  S.  240 ;  Smith  v.TekgraDb^Co.,  88  £y.  2n ; 
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HoTf97  r.  McDonald,  109  U.  8. 159,  S  Sup. 
Ot.  Rep.  1S6.  The  Texas  court  of  appeals 
declared  constitutional  an  act  which  pro- 
vided thftt,  In  case  a  defendant  should  es- 
cape from  prison  pendlnfc  his  appeal,  the 
Jurisdiction  of  the  appellate  court  should 
no  longer  attach,  and  the  appeal  should  be 
dismissed,  and  In  dlsenssiuff  thn  subject 
declared  that,  In  the  absence  ot  any  statu- 
tory provision, an eacapeshould  becoosld- 
eredanabandonmentof  an  Rppeal.  Brown 
T.  State,  6  Tex.  App.  129 ;  Loy d  v.  State,  19 
Tex.  App.  166.  The  caseuf  People  v.  Bedln- 
ser.  55  Cal.  290,  involred  only  a  construc- 
tion of  an  express  provlslun  of  the  consti- 
tution and  a  statute  of  the  state  of  Call- 
tomla,  and  the  citation  of  i  Bl.  Comm.  866, 
which  is  a  summary  ot  the  law  In  force  In 
England  prior  to  1S36,  was  not  applicable 
in  this  country,  because  the  provisions  ot 
the  organic  law  in  nearly  all  of  the  states  se- 
cure the  right  ot  representation  by  counsel 
In  all  cases,  and  at  all  stages  of  the  prose- 
cution. 

If  we  concede  that  the  right  of  the  ac- 
cused to  be  present,  or  in  communication 
with  his  counsel,  extends  beyond  the  time 
when  the  nisi  priaa  court  is  actually  en- 
gaged In  the  trial  of  the  indictment  pre- 
ferred against  him,  it  gives  rise  to  many 
embarrassing  questions.  If  the  defendant 
bas  the  right  to  confront  hlBaccaBer8,orto 
be  In  such  a  position  that  he  can  direct  or 
aselat  his  counsel  after  verdict  and  judg- 
ment below,  while  his  appeal  is  pending, 
there  Is  even  greater  reason  tor  his  pres- 
ence, at  least  by  counsel  acting  under  his 
advice,  when  many  preliminary  steps  are 
taken  by  witnesses,  prosecuting  officers, 
and  grand  Juries.  Tet  this  court  has 
denl^  the  right  of  the  accused  to  have  a 
dying  declaration  excluded  on  the  ground 
tbat  he  could  not  confront  his  accuser, 
and  bas  admitted  testimony  as  to  an  ex- 
amination of  a  defendant's  tracks,  in  his 
absence.  In  the  face  ot  a  similar  objection. 
State  V.  Tilghman,  11  Ired.  513;  State  v. 
Morris,  84  N.  C.  759.  This  court  has  con- 
demned. In  very  severe  terms,  ti>o,  any  at- 
tempt to  comply  grand  Juries  to  conduct 
tbeir  inveatigatlonB  In  the  presence  of  the 
public  or  the  accused,  even  though  the 
question  before  them  may  be  whether  the 
life  of  a  citizen  shall  be  placed  in  Jeopardy 
by  the  finding  ot  an  Indictment  charging 
bim  withacapitalfelony.  State  v.  Branch, 
68  M.  0. 186.  If  this  court  had  never  con- 
sidered any  of  these  qnestioDS,  it  would  be 
much  more  important  to  extend  the  right 
ot  the  accused,  so  that  he  could  confront 
those  who  by  acts  or  declarations  make 
orprepflre  testimony  to  be  used  on  the 
trial  below,  than  to  secure  to  him  the  priv- 
ilege of  advising  counsel,  learned  in  the 
law,  as  to  questions  about  which  the 
client  Is  usually  profoundly  Ignorant.  But 
this  court,  in  the  case  of  State  v.  Kelly,  97 
N.  C.  404,  2  S.  E.  Bep.  185,  has  held  tbat 
where  a  defendant  charginl  with  a  felony 
ot  lower  grade  (less  than  capital)  Is  pres- 
ent when  his  trial  begins  In  the  court  be- 
low, and,  being  under  bond  for  his  ap- 
pearance, is  In  constructive  custody,  but 
voluntarily  absenta  himself  or  flees  during 
the  progress  of  the  trial,  he  thereby  im- 
pliedly wfUved  hts  right  to  be  preHent  at  all 
nbaequrat  stages,  up  to  and  including  the 


rendition  of  tbe  verdict.  Snrdy,  th«i.  U 
an  alleged  criminal  can  bylmpllca^on  sur- 
render bis  acknowledged  constitutional 
right  to  meet  his  accusers  In  the  forum 
where  the  facts  are  investigated,  and 
where  he  Is  supposed,  on  account  ot  his 
peculiar  knowledge,  to  be  able  to  aid  bis 
counsel.  It  will  not  infringe  upon  any  Im- 
portant principle,  or  subject  falm  to  porll 
from  which  be  should  be  protected,  to  con- 
cede that  a  higher  court,  having  only  cog- 
nisance of  questions  of  law  that  maybe  as 
thoroughly  discussed  in  his  absence  as  in 
bis  prraence,  may  proceed  to  hear  and  de- 
termine issues  arising  out  ot  bis  appeal, 
and  enter  its  Judgment,  whether  the  de- 
fendant be  charged  with  a  misdemeanor, 
a  capital  felony,  or  one  of  lower  grade, 
and  whether  he  be,  at  tbe  "Umeof  the  hear- 
ing, under  bond  or  recognisance  for  his  ap- 
pearance, in  prison,  or  in  the  woods. 
The  motion  of  the  counsel  tor  the  defend- 
ant is  not  allowed.  IL.et  this  opinion  be 
certified  to  the  end  tbat  tbe  Judgment  of 
the  court  may  be  executed  as  provided  by 
law.  Motion  refused. 


Harkioan  v.  Bavamnah,  F.  ft  W.  By.  Co. 

(Sugmnne  Cwut  of  Oeonrla.  July  U.  UW.) 
UUTKB  AND  Sebvant— KBeuaiNGi  or  Hastbb— 

EVIDIItOB. 

Plaintiff,  a  carpenter  employed  la  defend- 
ant'B  car  departmeat,  was  injured  while  working 
At  a  Mw  In  one  of  the  shops.  At  the  time  of  the 
Injiuy.  he  was  makingahainmer  handle  for  an  em- 
pl(^  in  anotiier  dei«rtment,  at  snoh  emploTe'a 
request.  Plaintiff's  evidenoewas  that  it  vrosoaoal 
to  CO  soch  work  withoat  orders  ttcan.  the  Coraman 
of  the  car|>eDter8;  that  the  saw  table  m  which  he 
was  workinff  was  defective;  that  he  did  not  dls- 
oover  the  d^ect  until  after  the  injtur:  and  that 
the  company  ooald  have  discovered  it  oy  a  projpcr 
system  of  inspection.  Held,  that  after  uuee  trials 
of  the  case,  in  each  of  which  plaintiff  iMd  been 
Bucoeesf  nl,  it  was  error  to  grant  a  new  trial,  on  the 
groand  that  the  evidence  was  insnlBcient  to  rap- 
port a  verdict  in  his  favor,  though  defendant's 
evidence  was  to  the  effect  that  its  oarpenterswere 
not  authorized  to  make  hammer  handles  for  other 
empli^es,  and  that  the  saw  was  not  defective. 

Error  from  saperlor  court,  Chatham 

county;  Falmoant,  Judge. 

Action  by  Harrigan  against  the  Savan- 
nah &  Western  Ballroad  lor  personal  In- 
juries. He  testified  tbat  he  was  a  car- 
penter, and  employed  as  such  by  the  com- 
pany about  its  shops,  repairing  and  build- 
ing cars,  etc.  It  was  customary  tor  cai^ 
penters  to  use  tbe  saws  of  the  com- 
pany in  Its  mill-shop,  and  to  use  the  par^ 
tlcular  saw  by  which  he  was  hurt.  He 
frequently  worked  on  it.  On  the  morning 
he  was  hurt,  he  was  working  on  a  car, 
and  in  the  line  of  his  duty  had  to  go  and 
rip  some  strips  at  the  mill.  One  Hayden, 
a  tinner,  was  working  on  this  car.  He 
told  plaintiff  be  could  not  work  with  the 
hammer  he  had.  Gave  him  the  hammer 
and  a  piece  of  hickory,  and  told  him  to 
put  n  handle  in  the  hammer.  Plaintiff 
was  going  to  the  mill  to  saw  the  strips, 
and  to  grind  the  chisel,  and  took  the  piece 
of  hickory  with  bim;  He  went  to  the  mill, 
and  to  the  saw.  brushed  off  tbe  sawdust, 
and  set  the  saw  to  work.  He  went  about 
the  work  properly.  Had  done  such  work 
betore,  and  was  working  carefully  wbeui 
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by  defect  In  the  saw  table,  bis  left  band 
-was  tbrown  agalnit  tbs  teeth  of  the  saw, 
and  three  of  the  flnsera  cot  off.  When  he 
began  to  saw,  he  tboaght  It  was  all  right. 
Did  not  Inspect  the  table.  Tboaght  it  was 
safe.  The  foreman  of  the  mill  Is  supposed 
to  see  that  tbe  saws  are  fit  for  use.  If  the 
saw  table  was  not  fit  tor  use,  the  belt 
conld  hare  been  thrown  off  In  tbe  cellar, 
and  then  a  man  would  knofv  there  was 
something  tbe  matter  wltb  the  saw.  He 
did  not  discover  the  defect  In  the  table  un- 
til after  his  fingers  were  cut  off.  The  de- 
fect was  remedied  by  the  company  a  short 
white  after  the  Injnry.  There  was  testi- 
mony tending  to  show  that  the  proper 
system  of  Inspection  of  the  machinery  was 
not  kept  ap  by  the  company.  "To  make 
hammer  handles"  was  anderstood  and 
used  by  him  to  apply  to  putting  In  or  fit- 
ting handles  already  made,  as  well  an  to 
sawing  them  from  blocks  of  wood-  He 
was  not  certain  that  tbe  foreman.  La 
Roche,  told  him  to  make  hammer  bandies, 
though  he  did  tell  him  to  put  them  In,  or 
fit  them.  Plaintiff  understood  that  the 
hammers  ased  by  the  tinners  bad  to  be 
made  for  them  by  the  company,  and  had 
seen  hundreds  of  them  made  by  the  shop 
carpenters.  "The  men  brought  sledge- 
hammer handleu  from  the  ature-houae  to 
be  reduced  to  make  hammer  handles  out 
of  them."  He  had  reduced  hundreds  of 
hammer  handles,  had  made  them  with  a 
piece  of  wood,  but  not  on  a  rip-saw, 
though  this  was  not  bis  first  trial  to  saw 
one  in  that  way.  La  Roche,  on  different 
oecaatons,  bad  told  lilm  to  put  tn  a  ham- 
mer handle  for  men  who  wanted  it  done, 
and  had  said :  "Don't  ask  me  for  permis- 
sion to  do  such  little  Jobs.  Put  it  in. "  He 
had  given  Inatructiona  like  this  to  other 
men,  and  he  told  pliUntlR  that  at  any  time 
a  man  came  and  wanted  to  have  a  handle 
reduced,  to  reduce  It.  When,  on  one  occe- 
ston,  plaintiff  went  to  him  and  told  blm  a 
roan  wanted  him  to  "put  in  "a  handle, 
and  he  (La  Roche)  told  him:  "All  right; 
go  ahead, "  La  Roche  did  not  know 
whether  the  man  had  the  handle,  or 
whether  plalntlfl  would  have  to  cut  it. 
Glass,  who  sncceeded  Ia  Roche,  "was 
working  there  at  the  time  La  Roche  was 
foreman.  Was  a  carpenter  like  myself, 
having  tbe  same  regulatioua  down  there 
as  I  have.  Ho  did  not  give  me  instruc- 
tions different  from  those  I  received  from 
La  Roche.  He  never  gave  me  orders  as 
to  doing  Jobs;  nothing  different;  not  any 
different  Instmrtlons  at  any  time  as  re- 
gards hammer  bandies. "  Two  of  plalntin'a 
fellow-carpenters  and  I<a  Roche,  the  for- 
mer foreman,  substantially  corroborated 
plaintiH's  tfatlmony  as  to  the  usage  In 
making  and  fitting  hammer  handles. 
Plaintiff's  testimony  further  showed  that 
before  tbe  Injury  he  had  steady  employ- 
ment at  92.60  or  f  2.75  per  day ;  that  bis  ln< 
Jory  unfitted  him  to  work  at  bis  trade; 
and  that  he  had  been  unable  to  obtain 
steady  employment  since  then.  Tbe  evi- 
dence for  the  defendant  tended  to  ahow 
that  Hayden  did  not  need  to  do  tbe  work 
on  which  he  was  engaged  wheu  be  re- 
quested plaintiff  to  make  the  hammer 
handle;  that  handles  other  than  such  as 
were  kept  in  stock  by  the  defendant  were 


fumlataed  to  Its  tinners,  on  application  to 
the  foreoian  of  tbe  tinners,  which  appUca* 
tlon  It  was  tbedot7of  tbe  tinner  to  make; 
that  It  was  not  tbe  dnty  of  plaintiff  to 
make  tbe  handle  for  Hayden,  bnt  oDt  of 
tbe  line  of  bis  duty;  that  he  was  Injured 
because  he  did  not  use  sofllelent  caution 
in  nslngthe  saw.and  In  examining  Its  con- 
dition ;  that  the  peraon  whose  dnty  It 
was  to  make  Innpection  of  the  machinery 
In  the  mill  had  not  been  Informed  of  thede- 
fectlve  condition  of  this  saw  table:  that 
the  saw  plaintiff  was  nslng  was  not  in- 
tended for  carpenters,  but  there  was  a 
saw  In  the  mill  intended  for  carpenters, 
which  plaintiff  bad  passed  directly  by  to 
reach  the  saw  at  which  he  was  InJared. 
Bnt  carpenters  conld  ose  the  saw  on 
which  plalntlfl  was  hurt,  and  the  person 
having  supervision  of  tbe  mill  bad  been 
ouce  asked  to  allow  orders  to  be  pnt  np 
prohibiting  carpentera  using  the  saw,  and 
bad  refused.  One  witness  worked  at  tbe 
saw  in  question  on  the  day  before  plain- 
tiff got  hurt,  and, if  It  had  been  dangerous, 
would  have  noticed  It.  On  tbe  third  trial, 
the  Jnry  found  for  the  plalntlfl  $8,800.  The 
gronnds  for  new  trial,  to  tbe  gnnt  of 
which  exception  was  taken,  were  as  fol- 
lows :  (1)  Verdict  contrary  to  law  and  ev- 
idence, and  excessive.  (2)  After  charging 
as  requested  by  the  defendant  that  "if,  as 
a  matter  of  fact,  It  was  not  Harrigan's 
duty  to  make  a  hammer  handle  tor  Hay- 
den, Harrigan's  belief  that  It  was  his 
duty.  If  such  was  bis  belief,  would  not  Jus- 
tify hbu  in  makings  hammer  handle  lor 
Hayden,"  the  court  added  the  following: 
"I  charge,  in  addition  to  and  ctHinectlon 
with  this  proposition :  If  yon  find,  how- 
ever, that  this  plaintiff's  foreman  directed 
him  at  one  time  to  make  hammer  bandies 
for  employes  when  they  required  them, 
without  going  to  him  specially  lor  orders, 
and  that  this  direction  was  never  conn  ter- 
manded,  then  this  plalntlfl  had  the  riftbt 
to  act  upon  that  direction.  If  yon  find 
that  it  was  at  one  time  customary  for  em- 
ployes to  make  hammer  handles  for  other 
employes,  that  there  was  no  rule  to  the 
contrary,  but  that  afterwards  a  rule  was 
made  prohibiting  tbe  practice,  and  that 
thlH  plalntlfl  had  no  notlcecrf  tbe  rale,  then, 
of  course,  such  a  rale  would  not  aflect  blm. " 
Error,  because  not  warranted  by  the  evi- 
dence. (3)  The  court  charged:  "If  yon 
find  that  Hayden  was  a  tinner  employed 
by  tbe  company,  and  that  he  needed  a 
hammer  handle  for  use  In  the  company's 
business,  and  If  you  find  that  this  plaln- 
tlfl was  injured  while  making  a  hamm^ 
handle  for  Hayden,  to  be  used  In  the  com- 
pany's business,  and  that  In  doing  this  he 
wae  not  acting  contrary  to  orders,  bnt 
that  It  was  In  the  line  of  his  duty,  then 
the  fact  that  he  was  so  engaged,  making 
a  hammer  handle,  would  not  be  a  bar  to 
bis  recovery."  Error,  became  not  war- 
ranted by  the  evidence. 

JR.  R.  RIebardB,  for  plaintiff  In  wror. 
Cbiabolm  A  Brwh!,  for  defendant  In  error. 

Simmons.  J.  This  case  has  been  tried 
three  times  before  a  Jury,  and  upon  each 
trial  a  verdlctwas  returned  in  favorof  the 
plaintiff.  The  presiding  Judge  granted  a 
new  trial  from  the  first  verdict,  and  npun 
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the  Becond  verdict  retaeed  to  ^rant  a  new 
trial;  and  the  case  was  brought  here  \>j 
bill  of  exceptions,  and  this  court  granted 
a  new  trial.  80  Oa.  602,  7  S.  E.  Rep.  280. 
After  the  third  verdict,  the  Jndge  who  pre- 
sided resigned,  and  another  Jodke  was  ap- 
pointed In  hiB  piece,  and  the  latter  grant- 
ed a  third  new  trial.  The  plaintftf  ex- 
cepted, and  brought  the  case  here. 

The  main  qneatton  argned  here  was 
whether  there  was  snffldent  evidence  to 
support  the  verdict;  and  It  was  agreed 
by  coonsel  for  the  plalntttl  and  defendant 
that  If,  Qpon  a  review  of  the  whole  case, 
thte  court  Hhonid  think  that  the  evidence 
was  BafBdent  to  antborite  a  verdict  be- 
fore any  Jury,  the  Judgment  Bhonid  bo  re- 
versed, and  the  litigation  ended.  We  hare 
read  theevldence  sent  up  In  therecord  sev- 
eral times,  and  had  an  abstract  of  It  made 
Qpon  the  leading  facts  In  the  case;  and, 
after  n  careful  review  of  the  evidence  and 
of  this  abstract,  we  think  there  was  suffi- 
cient evidence  to  autborice  the  court  to 
charge  as  complained  of  in  the  aeveral 
gmunda  of  the  motion,  and  aufflclent  evi- 
dence to  authorise  a  Jury  to  find  for  the 
plaintiff.  There  la  no  material  error  of 
law  In  the  other  grounds  of  the  motion 
which  would  authorize  the  court  to  set 
aside  a  third  verdict;  and,  believing  that 
there  la  sufficient  evidence  to  aathorlze  the 
flndlngof  tbejury,  we  will  put  an  end  to 
tblB  long  Htlgation  by  reversing  the  Judg- 
ment of  the  trial  Judge  granting  a  new 
trial.  Judgment  reveraed. 


Hill  et  ah  v.  Staples  et  al. 

(Bwpreme  Ctnvrt  qf  Oeorgia.   March  81,  1800.) 

nnuKCTiON— Breach  or  Cokditiohs  ow  Salb. 
la  injanctlon  proceedlnes,  petitioners'  evi- 
dence showed  that  tney  hEid  sold  a  ^nniiiff  outfit 
to  one  of  defendants  at  a  large  diaconnt,  with  the 
imderstaDdiiig  that  Itwas  notto  be  operated  with- 
in two  miles  of  the  one  tben  operatea  bypetttlOD- 
era;  that  this  defendant  suhaeqaently  leased  the 
ginning  outfit,  so  purchased,  to  ois  co-defendants, 
ivho  had  knowledge  of  the  conditions  of  the  sale; 
and  that,  In  violation  of  the  agreement,  they  lo- 
cated it  within  the  in*ohlbited  district.  Defend- 
Mits'  evidence  was  to  the  effect  that  it  was  not 
imtil  after  the  sale  tbat  petitioners  undertook  to 
affix  the  condition  as  to  the  territory  within  whicn 
the  gin  should  be  operated.  It  also  anwared  that 
the  defendant  who  had  purchased  fhtf  outfit  was 
solvent,  and  able  to  respond  In  damages.  Held 
no  abuse  of  discretion  to  refuse  the  injunction. 

Errorfrom superior  court.  De  Kalb  coun- 
ty; Glabx,  Judge. 

Petition  forlnjunctlon  by  Bill  andothera 
afcaiUBt  Staples  and  others.  Petitioners  al- 
leged that  In  January,  1889,  to  prevent 
competition,  they  purchased  a  gfn  located 
within  a  halt  a  mile  of  their  own,  which 
was  of  snfllclent  capacity  to  do  all  the 
work  within  the  range  of  the  two.  In 
September,  IS8&,  Staples  proposed  to  pur- 
chaao  the  gin,  etc..  which  s>etltlonera  had 
bought  in  January.  Petitioners  informed 
him  that  they  would  sell  It  to  him,  pro- 
vided he  would  take  It  out  of  the  reach  of 
the  patronage  of  their  gin,  and  tbat  It 
should  not  be  set  up  nearer  than  two  or 
three  miles  to  theirs;  stating  that  II  he 
wonld  purchase  ontbeeeterms  they  would 
make  a  great  discount  on  the  price,  and 
make  the  terma  ol  payment  easy.  He 


agreed  to  thia.  and  they  sold  the  ffin. 

Within  a  i^ort  time  after  hla  purchase* 
Staples  ctaimea  that  be  had  sold  the  out- 
fit to  Powell  and  his  son-in-law,  Brant- 
ley, both  of  whom  knew,  before  they  pur- 
chased, the  terms  on  which  the  property 
bad  been  sold  to  Staples,  and  that  peti- 
tioners would  not  consent  that  It  should 
be  operated  nearer  than  as  above  speci- 
fled,  but  neverthdesB  have  moved  the  gin, 
etc.,  back  within  a  quarter  of  a  mile  of  pe- 
tltlonw'a  gin,  have  set  It  up  on  the  public 
highway,  and  have  been  operating  it  for 
several  days,  soliciting  public  patronage 
wltbln  the  neighborhood  of  petitioners* 
gin,  and  cutting  oft  a  large  portion  of  pe- 
titioners' patronage;  the  injury  to  peti- 
tioners being  difficult  to  ascertain,  espe- 
cially should  Powell  and  Brantley  continue 
to  operate  the  gin  at  its  present  location, 
or  within  the  prohibited  distance.  Pow- 
ell and  Brantley  were  alleged  to  be  una- 
ble  to  respond  In  damages.  Petitioners  fur- 
ther alleged  tbat  they  are  not  the  real  own- 
ers, but  are  operating  the  <in,  ete.,  under 
lease  from  Staples,  theoriglnal  trade  made 
between  them  and  Staples  having  been 
cancelled;  andtbeglnneryisnowbeingrun 
by  them.  In  co-operation  with  Staples,  in 
direct  violation  of  the  terms  upon  which 
it  was  sold  to  Staples.  Petitioners  pray 
forlnjunctlon  agaluHt  Staples, Powell, and 
Brantley  to  prevent  them  from  operating 
the  ginnery  where  it  is  now  located,  or 
within  the  dlatauce  agreed  on  by  petltlon- 
ora  and  Staples,  and  for  general  relief,  etc. 
The  defendants  denied  that  there  were  any 
conditions  as  to  the  purchase  by  Staples, 
except  as  to  the  amount  to  be  paid,  and 
the  manner  of  payment;  but,  after  the 
sale  had  been  consummated,  one  of  the 
petitioners  undertook  to  ingraft  the  re- 
strictive stipulation  in  the  trade.  Btnplea 
made  no  promises  as  to  the  gin  and  at- 
tachments being  used  anywhere  within 
two  miles.  Staples  first  sold  the  gin,  etc., 
to  Powell,  Brantley  and  two  others, 
but  they  failed  tn  consummate  the  trade; 
and  thereupon  be  rented  the  gin,  etc  ,  aa 
well  cui  other  machinery  that  baid  never 
belonged  to  petitioners,  to  Powell  and 
Brantley,  to  run  at  such  place  as  they 
might  see  fit  to  use  it.  There  is  no  col- 
lusion between  Staples.  Powell,  and 
Brantley.  If  any  damage  has  been  done, 
Staples  Is  responsible  fur  It,  and  is  Intly 
able  to  respond.  Herented  themachinery 
to  Powell  and  .Brantley  free  from  all  r^ 
strtctlons,  and  oa  hla  property,  which  he 
had  the  right  to  do.  On  the  bearing,  the 
evidence  for  the  petitlonera  tended  to 
show  that,  before  the  machinery  in  ques- 
tion was  rented  by  Powell  and  Brantley, 
they  were  notified  of  petitioners*  claim  as 
to  the  terms  of  the  sale  to  Staples.  That 
the  terms  of  the  purchase  of  the  property 
by  petitioners  were  generally  known  In 
the  neighborhood.  That  the  sale  by  peti- 
tlonera to  Staples  was  upon  the  terms 
stated  In  the  petition.  ThatStaples  admit- 
ted this  to  be  true  after  tbe  sale;  pro- 

Eosed  to  go  and  see  Powell,  and  take 
ack  the  machinery;  went  with  petition- 
ers and  another  tu  Powell,  and  proposed 
to  take  back  the  machinery,  aa  he  bad 
been  falaely  informed  about  petitlonera* 
sale  ol  their  preaent  ginnery;  but  Pow- 
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ell  refused  to  eirree  to  let  It  be  taken  back, 
and  was  notlfled  by  petlUoners  that  if  he 
attempted  to  run  tbe  gtanerr  In  their 
netghborhood  they  would  not  let  blm  do 
«o.  That  be  asked  wbo  be  would  set 
damages  from  If  the  ginnery  was  stopped, 
and  was  told  by  one  of  the  petitioners 
that  be  should  look  to  Staples;  and  Sta- 
ples told  him  he  could  not  look  to  him, tor 
he  then  demanded  the  machinery.  And 
that,  at  this  time,  but  little  work  bad 
been  done  by  Powell  about  locating  tbe 
ginnery.  One  affidavit  waa  to  the  aOect 
that,  on  or  abont  September  28, 1889.  the 
affiant  beard  Powell  and  Brantley  say 
that,  when  they  traded  for  tfaemacblnery, 
they  knew  all  about  tbe  trade  that  was 
made  between  Staples  and  petitioners, 
and  that  they  traded  for  it  to  bring  It 
back  in  the  settlement.'and  break  down 
petitioners  In  the  gin  business.  The  tes- 
timony for  tbe  respondents  tended  to 
show  tbat  It  was  only  after  the  trade  be- 
tween petitioners  and  Staples  had  been 
wade  that  petitioners  undertook  to  affix 
to  It  theconditlon  that  themachlnery  was 
not  to  be  run  In  competition  with  them. 
The  injunction  was  refused,  and  petition- 
ers ezcepte<l. 

J.  N,  Qlenn,  for  plainUtte  In  error.  John 
8.  Caadler  and  John  B.  Stevrtirdt  ior  Ae- 
fendants  lo  orror. 

Blgcklby,  C.  J.  There  was  no  abase  of 
discretion  in  denying  the  injtmctlon  prayed 
for.  Judgment  affirmed. 


Saunas  et  ai.  v.  Bennett  et  al, 

(Simrema  Count  of  South  CamMna.  BejfL  SO, 

1890.) 

Powm  or  Paktneh  to  Bihb  Fnoc— Ooimun 

OF  IKFAHTS. 

1.  A  psrtner  who  shares  the  profltB  of  theflrm 
business  with  knowledge  that  realty,  held  in  the 
partoership  name,  has  been  mtfctgiged.  to  secore 
advances  which  were  used  In  the  partnership  busi- 
ness, and  shares  the  proceeds,  will  not  be  beard. 
Id  an  action  to  foreclose,  to  assert  for  the  first 
time  t^t  his  partner  executed  the  mortfragewith- 
out  his  anthorlty,  knowledge,  or  consent. 

8.  It  is  no  defense  In  aa  actim  to  foreclose  a 
partnership  mortgage  that  one  of  the  pai^nm,  at 
the  time  the  mortgage  was  executed,  wasaminor, 
if  his  acts  after  becoming  of  age  were  such  as  to 
confirm  the  contract  of  partnership. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county ;  Hudson,  Judge. 

Report  of  the  master,  referred  to  in  the 
opinion,  is  as  follows:  "The  master,  to 
whom ,  by  an  order  of  this  court,  all  the  is- 
eues  herein,  both  of  law  and  of  fact,  were 
referred,  begs  leave  to  report,  as  hie  find- 
ings of  fact:  (1)  That  at  the  times  herein- 
after mentioned  the  plafnttfls  were  part- 
ners, as  allefsed  in  the  complaint,  and  set 
out  In  thn  caption.  That  the  defendants 
then  were,  and  now  are.  partners,  under 
the  firm  name  set  out  in  the  caption.  (2) 
That  on  the  14th  day  of  May,  1888.  the  de- 
fendants bought  a  store-houselot  from  U. 
C.  Folk,  the  stated  consideration  being 
$.525,  taking  the  conreyauce  In  tbe  name 
of  C.  W.  Bennett  and  W.  D.  Bennett,  under 
the  firm  name  of  Bennett  Bros.,  paying  a 
«mall  portion  In  caah,  and  giving  to  the 
«ald  Folk  a  mortgage  to  secure  the  bal- 


ance of  tbe  purchase  money.   (8)  That  on 
the  let  day  of  September,  1888,  the  defend- 
ants, by  a  written  instrament,  not  andtf 
seal,  and  signed  '  Bsnmbtt  Bbos.,*  altered 
Into  an  agreement  with  the  ^aintilta 
whereby  It  was  stipulated  fliat  ton  plain- 
tiffs  were  to  make  advances  to  "Uie  defend- 
ants, as  Bennett  Bros.,  In  money  and  snp- 
pliee,  to  the  amount  of  at  least  f 1,700, 
and  that  the  defendants  should  ship  to  tbe 
plaintiffs  a  certain  number  of  bales  of  cot- 
ton, and  repay,  on  tbe  let  day  of  Novem- 
ber follotvlng,  all  aame  dae  to  the  plaln- 
tltn,  together  with  faitereat  at  tbe  rate  of 
JO  percmt.  per  annum.  The  proper  exe- 
cution of  this  agreement  Is  admitted  by 
the  defendants.   The  plaintiffs  i>erformed 
their  partof  tblscontract.and  nnderUthe 
defendants  are  indebted  to  them  in  tbe 
sum  of  $1,875.90,  with  interest  thereon,  at 
the  rate  of  10  per  cent.,  since  Janaary  1, 
1889.   (4)  That,  to  eecare  tbe  paformanee 
of  this  contract,  and  the  repayment  by  the 
defendants  of  the  advances  made  by  the 
plaintiffs  In  money  and  supplies,  there 
was  delivered  to  tbe  plaintiffs  by  one  of 
the  defendants,  (W.  D.  Bennett,)  in  the 
name  of  the  firm,  a  mortgage  in  form, 
over  the  store-house  lot,  the  partnership 
property  of  said  Bennett  Bros.  Tide  sup- 
posed mortgage  bears  the  names  dt  and 
purports  to  be  signed  by  C.  W.  Bennett 
and  W.  D.  Bennett,  and  also  Bennett  Bros. 
It  appears,  however,  from  the  evidence, 
that  W.  D,  Bennett  signed  his  own  name, 
and  also  Bennett  Bros. ;  and  thw,  disguis- 
ing his  handwriting  eo  as  to  resemble  his 
brother's,  signed  the  name  of  hts  said 
brother  and  partner,  C.  W.  Bennett.  The 
evidence  would  tend  to  prove  that,  at  the 
time  of  the  execution  of  the  mortgage,  C. 
W.  Bennett  knew  nothing  of  his  name  be- 
ing on  the  paper,  although  it  is  hard  to 
believe  that  a  young  man  who  was  then 
of  tbe  age  of  20  years  and  6  montbe,  act- 
ively engaged  in  the  business  as  partner, 
getting  all  the  money  used  In  the  baslness 
»om  tbe  platntltb,  whom  he  knew  by  his 
past  experience  with  them  never  let  money 
to  him  without  security,  should  have  been 
ignorant  of  the  fact  that  tbe  plaintiffs  bad 
this  mortgage ;  and  the  difficulty  of  be- 
lieving this  is  Increased  when  he  says  that 
he  knew,  that  Folk's  mortgage  was  paid 
before  It  was  due.  Ue  then  considered  his 
brother,  W.  D.  Bennett,  the  manager  of 
the  finances  of  the  concern,  and  I^t  to  him 
such  transactions  as  puying  notes,  draw- 
ing drafts,  and  taking  up  Folk's  mort- 
gage.  From  their  relations  In  this  bnsl- 
ness  W.  D.  Bennett  thought  he  had  the 
right  to  sign  C.  W.  Bennett's  name  to  the 
paper.   (5)  Tbat,  believing  tbe  mortgage 
to  be  properly  executed  and  being  igno- 
rant of  the  minority  of  C.  W.  Bennett,  the 
plaintiffs  accepted  the  mortgage  as  secn- 
rity.and  Bennett  Bros,  began  immediately 
to  draw  drafts  on  tbem.   Probably  the  ■ 
first  draft  was  In  favor  of  H.  C.  Folk  for 
$540,  as  payment  of  the  balance  and  inter- 
est due  on  the  purchase  money  for  tbe 
store-house  lot  thus  mortgaged  to  plain- 
tiffs. Accepting  this  draft.  H.  C.  Polk  can- 
celed and  surrendered  to  said  dtfendants 
his  mortgage,  taken  at  the  time  of  the  pnr^ 
cha»e  from  him  by  Bennett  Bros.  (6) 
That  the  defendants,  failing  to  comply 
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with  their  agreemeot  as  to  payments,  were 
written  tu  by  the  plalnttttB  prior  to  Jano- 
ary,  lt»89,  relative  to  the  mortgage,  and  C. 
W.  Bennett  then,  according  to  hla  own 
tCDtlmony,  became  aware  of  the  fact  that 
Ills  name  was  on  the  mortgage.  He  asked 
W.  D.  Bennett  it  hli  name  was  on  It,  and 
when  told  that  it  was  did  not  indicate 
that  It  displeased  htm,  but  simply  said  he 
ought  to  have  been  told  ol  It  before.  He 
did  not  ask  why  W.  D.  Bennett  had  signed 
It.  He  took  no  steps  to  repudiate  the  act, 
nor  to  notify  the  plaintiff  that  hte  name 
was  forged.  On  the  contrary,  with  his 
knowledge  and  consent,  his  partner  went, 
In  January  or  February,  1889.  'to  see  the 
plalntUfa,  to  ' get  time  and  a  showing  to 
pay  the  mortgage.'  (7)  C.  W.  Bennett  be- 
came 21  years  of  age  on  the  %tfa  day  ot 
Marab*  1889.  The  coMrtnersblp  existing; 
between  him  and  W.  D.  Bennett  has  never 
been  dlnsolved;  he  Is  still  engaged  In  the 
baslness  of  the  firm ;  recelres  a  share  ot 
the  profits;  and  now  admits  and  con- 
tlnns  the  partnRrahip.  This  suit  was  com- 
menced on  the  l8t  day  of  October,  188tt, 
over  six  months  after  G.  W.  Bennett  be- 
came of  age.  As  applicable  to  the  facts  as 
thus  found,  two  questions  of  law  present 
themselves  In  the  view  taken  by  the  mas- 
ter: (1)  Can  one  partner.  In  the  execution 
ot  a  mortgage  ov<>r  partnership  property, 
to  secnre  a  partnership  debt,  bind  the 
purtnershlp  under  any  circumstances,  and 
If  so,  what  circumstances  are  necessary  to 
lie  shown?  (2)  What  Is  the  liability  ot  an 
Infant  partner  who  conllnns  the  partner- 
ship  after  coming  ot  age?  First,  The 
property,  having  been  paid  lor  out  of 
partnership  funds,  used  for  partnership 
pnrj>ose8,  and  expressly  conveyed  to  the 
arm  as  a  partnership.  Is  undoubtedly 
partnership  property,  and  It  Is  equally 
certain  that  the  mortgage  was  given  to 
fieeare  a  partnership  debt.  It  is  stated 
as  a  general  role  of  law  (Jones,  Mortg.  $ 
121)  that  *  a  valid  mortgage  of  real  estate 
may  be  made  by  one  partner  to  secure  a 
partnership  debt.  *  *  *  A  mortgage  of 
partnership  real  estate  by  one  partner  to 
eecare  a  copartnership  debt  Is  valid;  but 
otherwise  when  the  opposition  ot  the  oth- 
er partnv  Is  known  to  the  creditors  at 
the  time  of  the  execution  of  the  mortgage.* 
This  rale,  however,  is  modified  when  ap* 
plied  by  our  courts.  The  doctrine,  as  ac- 
cepted by  our  supreme  court,  seems  to 
liav-e  been  exprpssed  by  Kent  when  he 
says,  (iu  volume  8,  p.  48:)  'An  absent 
partner  may  be  bound  by  a  deed  executed 
on  behall  ot  the  0rm  by  his  copartner, 
provided  there  be  either  a  previous  parol 
authority  or  a  subsequent  parol  adop- 
tion ot  the  act.  Such  authority  need  not 
be  under  seal,  nor  In  writing,  nor  specially 
communicated  for  that  purpose,  but  mny 
be  Inferred  from  the  partnership  itself,  and 
the  subsequent  conduct  of  the  copartners 
Implying  an  assent  to  the  act.'  The  prin- 
ciple that  one  partner  may  bind  the  firm 
by  a  sealed  Instrument  It  the  other  part- 
ner subsequently  ratify  the  act,  la  I'ecog- 
nlzed  In  Stroman  v.  Varn.  19  S.  C.  307,  and 
In  Sibley  v.  Yonng,  26  8.C.  415,  2  S,  E.  Rep. 
314.  The  conduct  ut  Bennett  Bros,  as  a 
firm,  with  the  knowledge  and  consent  ot 
C.  W.  Boinett  after  he  became  aware  that 


his  name  was  on  the  mortgage,  was  such 
as  confirm  the  plaintiffs  in  their  bell^ 
that  the  mortgage  was  a  valid  and  bind- 
ing lien;  and,  as  if  fully  admitting  the  le- 
gality and  binding  forts  ot  lt»  they  treat 
with  the  plaintiffs  for  longer  time  and 
further  opportunity  to  pay  It.  This  was  a 
ratification  of  the  act,  where  all  the  parties 
are  adults,  and  the  defense  that  the  names 
were  signed  by  one  partner  only  cannot 
avail.  SeeoBdfy,  As  to  the  plea  ot  minori- 
ty by  C.  W.  Bmnett.  The  contract  here- 
in sued  upon  la  not  void,  but  voidable 
only.  '  This  Is  in  law  supposed  to  Impose 
a  qualified  obligation,  and  having  electiid 
to  be  bound  by  it,  the  performance  will  be 
enforced.'  Cheshire  v.  Barrett,  4  McCord, 
242.  The  general  rule,  stated  In  this,  the 
first  ot  our  cases  on  the  subject.  Is:  'When 
they  (I.  e.,  Infants)  have  attained  fall  age, 
and  are  capable  of  exercising  matured 
Judgment  In  the  review  of  past  transac- 
tions, they  may  be  permitted  to  affirm  or 
disaffirm  their  contracts.  They  are  sup- 
posed to  be  competent  to  determine  bow 
far  these  contracts  have  been  beneficial 
and  how  far  injurious,  and  having  made 
the  election  to  be  bound  or  not,  the  law 
win  In  most  cases  confirm  and  enforce  It.* 
'Partnership  Is  a  voluntary  contract  be- 
tween two  or  mure  persons  for  Joining 
together  their  money,  goods,  labor,  and 
skill,*  etc.  Toml.  Law  Blct.  It  Is  not  a 
compact  whereby  it  Is  agreed  that  sepa- 
rate minor  contracts  shall  be  made  or  im- 

glled  whenever  each  act  Is  to  be  done; 
ut  partnership  is  a  single  and  Indivisible, 
though  comprehensive,  contract,  and  once 
entered  Into,  Its  duties,  powers,  rights, 
and  liabilities  are  defined  and  governed 
by  the  law.  If,  when  a  minor  comes  ot 
age,  and  has  the  opportunity,  he  falls  to 
disavow  the  contract  ol  copartnership 
entered  upon  during  bis  minority,  but  on 
the  contrary  confirms  It,  be  la  boaudby 
all  of  Its  acts  as  fully  as  it  be  had  beat  of 
age  when  each  act  was  done.  He  cannot, 
after  experience  has  tested  the  profits  and 
losses  ot  each  partnership  transaction ,  pick 
and  choose  which  to  confirm  and  which  to 
repudiate.  Judge  Habpbk  says,  In  Miller 
V,  Sims:  'An  infant  partner,  confirming 
the  partnership  after  coming  of  age,  sub- 
jects himself  to  all  the  liabilities  of  tiie  firm 
incurred  during  his  minority.  •  •  •  jf 
Ashford,  after  coming  of  age,  did  In  any 
manner  concur  in  carrying  on  the  part- 
nership business,  or  receive  profits  from  It, 

{as  C.  W.  Bennett  did  In  the  case  at  bar] 
should  think  this  antonnted  to  a  conflr* 
mation.'  2H1U.(8.C.)47B.  In  brief ,  there- 
fore, themasterconelaaes:  (1)  TbatlfCW. 
Bennett  had  been  an  adult  at  the  date  ot 
the  execution  of  the  mortgage,  his  actions 
since  would  have  ratified,  confirmed,  and 
adopted  the  act  of  the  other  partner  In 
signing  It  as  hts  own,  and  thus  rendered  it 
a  lien  on  the  property.  (2)  That  his  n- 
malnlDK  In  the  firm  as  partner,  and  draw- 
ing the  profits  therefrom  after  becoming  ot 
age,  confirms  the  contract  of  partnership, 
and  deprives  him  of  any  defense  founded 
upon  minority  at  the  date  ot  the  execa- 
tion  of  the  mortgage.  Wherefore  the 
master  respectfully  recommends  that  the 
prayer  ot  the  compl^nt  herein  be  granted. 
All  ot  which  Is  respectfully  snbmitted.  ** 


Digitized  by 


Google 


970 


SOUTHBASTEEIT  BEPOBTEB,  Vol.  11. 


(s.a 


L.  F.  JMlar,  lor  appellants.  Skluner  A 
WlWama,  tor  reapondenta. 

MoGowAN,  J.  This  was  an  action  to 
foredoM  a  mortgage  parxwrtlns  to  tiave 
been  executed  by  the  defendanta  as  co- 
partnerH,  Bennett  Bros.,  (W.  D.  Bennett 
and  C.  W.  Bennett,)  tu  tbe  plalntirrs.  to 
secure  an  agrreement  not  under  seal,  whlcta 
waa  signed  in  the  Arm  name  ol  Bennett 
Bros.,  and  waa  for  advances  to  be  made 
to  the  defendants  by  the  plaintiffs,  to  be 
osed  In  tbe  copartnership  business.  The 
balance  lor  advances  seems  to  have  been 
91,876,  with  Interest  as  stlpnlated.  Tbe 
land  mortgaged  had  been  conveyed  to  the 
defendants,  as  Bennett  Bros.,  on  May  14, 
1888,  and  the  agreement  and  mortgage  to 
the  plaintiffs  bear  date  September  1, 1888. 
The  land  had  been  purchased  for  the  firm, 
was  ased  by  the  Arm,  and  paid  for  by  the 
Ann.  The  mortgage  taas  to  It  tbe  names 
of  both  tbe  defendants,  the  copartnei-s  as 
well  as  the  Qrm  name  of  Bennett  Bros., 
all  under  seal.  The  defendants  answered 
and  set  up  as  defenses:  (1)  The  general 
denial.  (2)  That  the  mortgage  was  a 
seated  Instrument,  outside  of  the  scope  of 
the  partnership,  and  was  executed  by  one 
member  of  the  Arm  wttbonttbe  aathorlty, 
knowledge,  or  consent  of  the  other  mem- 
ber, who  never  ratified  the  same.  (8)  The 
defendant  C.  W.  Bennett  Interposed  the 
plea  of  Infancy;  that  at  the  time  of  the 
execution  uf  the  mortgage  he  was  under 
age,  and  had  never  since  bis  ma}ority  rati- 
fied the  same,  etc.  The  cause  was  referred 
to  tbe  master,  G.  Duncan  Belungbr.  Esq.. 
who  made  a  very  full  and  satlsfoctoi?  re- 
port, (which  shonld  appear  In  the  report 
of  the  case,)  finding  as  follows:  "(1)  That 
if  C.  W.  Bennett  had  been  an  adult  at  the 
date  of  the  mortgage,  his  conduct  since 
would  have  ratified,  confirmed,  and 
adopted  the  act  of  the  other  partner  In 
signing  ft  as  bis  own,  and  thus  rendered 
It  a  lien  on  the  property.  (2)  That  his  re- 
maning In  the  firm  as  partner,  and  shar- 
ing the  profits  tlierefrom  after  becoming 
of  age,  confirms  the  contract  of  partner- 
ship, and  deprives  h)ni  of  any.  derense 
founded  apon  minority  at  the  date  of  the 
execution  of  the  mortgage."  Cpon  excep- 
tions to  this  report,  the  cause  came  on  to 
be  heard  by  hie  honor.  Judge  Hudson, 
wbo  overruled  tbe  exceptions,  confirmed 
tbe  master's  report,  and  granted  the  usual 
decree  in  foreclosure.  From  this  decree 
tbe  defendants  appeal  to  this  court,  as- 
signing error  as  follows:  "(1)  That  his 
honor  erred,  it  is  respectfully  submitted. 
In  overruling  tbe  defendants'  exceptions 
to  the  master's  report,  and  decreeing  fore- 
closure In  favor  of  the  plaintiffs.  (2)  That 
his  honor  erred,  It  is  respectfully  sub- 
mitted, in  overruling  each  one  ol  said  ex- 
ceptions. (3)  That  his  honor  erred  in 
holding  that  one  partner  can  bind  tbe  firm 
by  an  instrument  under  seal,  (mortgage,) 
without  the  Itnowledge,  conRent,  or  sub- 
sequent ratiOcatlon  of  tbe  other  partner. 
(4)  That  bis  honor  erred  la  holding  that 
one  partner  can  execute  a  mortgage  bind- 
ing and  creating  a  valid  Hen  upon  the  real 
estate  of  the  firm,  without  the  knowledge, 
authority,  or  consent  of  the  other  partner, 
notwithstanding  the  non-consenting  par^ 


ner  was  a  minor,  and  never  ratUled  the 
contract  after  reaching  his  majority.  (5) 
That  his  honor  erred  in  holdlns  tbat  sec- 
tion 90S8  of  the  General  Btatates,  reqniring 
rattfleationot  octflol  an  infant,  after  reach* 
iDghfe  majortl^,  to  be  rednced  to  wrltteg 
and  signed  by  the  par^  to  be  charged 
thereby,  does  not  apply  to  contracts  con- 
cerning partnership  property.  (6)  Tbat 
bis  honor  erred  npon  the  whole  case  at 
shown  by  the  evidence.  In  decre^nc;  fore- 
closure; whereas,  it  Is  respeetlnlly  sub- 
mitted the  complaint  sboold  have  been 
dismissed.** 

Both  the  facts  and  the  law  of  this  ease 
are  so  fully  stated  In  the  master's  report, 
affirmed  by  tbe  circuit  Jndge,  that  we  can 
add  but  little  to  It.  Keeping  in  mind  tbat 
the  lot  mortgaged  was  partnersblp  prop- 
erty»  there  can  lie  no  dUDcaltr.  It  Is  not 
denied  that  C.  W.  Bennett  was  a  partner; 
that,  as  such,  he  Joined  in  tbe  parcbase  of 
the  lot,  paying  for  It.  and  taking*  titles  in 
the  name  of  the  firm.  Afterwards  the 
mortgage  was  executed  for  partiiership  as- 
sets, of  which  be  received  his  full  share, 
and  continued  being  still  a  partner.  We 
agree  that  this  made  tbe  mortgage*  a  Ilea 
upon  tbe  lot,  whether  C.  W.  Bennett,  the 
alleged  partner,  actually  signed  It  or  not. 
"One  partner  may  bind  his  copartners  by 
deed.  If  authority  to  do  so  is  falriy  Infer- 
able from  tbe  evidence  of  their  conduct, 
and  conrae  of  business."  Stroman  v. 
Vam,  19  S.  C.  807.  If  the  mortKage  was 
void  because  of  tbe  minority  of  C.  w.  Ben- 
nett at  the  time  it  was  executed,  and  tor 
lack  of  legal  confirmation  after  he  attained 
his  majority,  we  must  suppose  tiiat  for 
the  same  reason  his  contract  of  partner- 
ship and  taking  title  in  the  name  of  the 
firm  was  also  void.  And  In  that  view  tbe 
other  partner,  W.  D.  Bennett,  was  the 
sole  partner  and  owner,  and  th«  mortgage 
executed  by  him  alone  was  binding  upon 
tiie  lot  as  partnership  assets.  But  we 
agree  with  the  master  and  circuit  Judge 
that  the  fact  tbat  C.  W.  Bennett  remained 
In  the  firm  as  partner,  drawing  the  profits 
therefrom,  after  becoming  of  age.  con- 
firmed the  contract  of  partnerahip,  and 
subjected  him  to  all  the  liabilities  of  the 
firm  incurred  during  his  minority.  See 
MlUer  V.  Sims,  2  Hill,  (8.  C.)  470.  and  Ibley 
V.  Padgett,  27  S.  O.  800.  8  S.  £.  Rep.  468. 
The  Judgment  of  this  court  Is  that  the 
Judgment  (rf  tbe  circuit  court  beafflrmed. 

SuiFBOH,  C.  3.,  and  McItbb,  J.,  concur. 

Brantan     Kat  et  ml. 

(Supreme  Court     Soutk  Carolina.   BepL  8L 

1890.) 

MOBTQAQBS— FOBBOLOSCSa— ATTOSNST'S  FKES. 

1.  In  South  Caroliaa  apromiaebyanxni^agor 
to  a  stipalated  attorney'*  fee  incase  of  fore- 
closure is  valid. 

3.  Where  a  mortgage  note  stl palates  that  10 
per  cent  commission  as  attorney's  fees  shall 
be  allowed  if  "collected  by  salt, "  and  tha  nwrt- 
gagee  is  made  a  defendant  in  on  action  Ute  parti- 
tion brooght  by  the  heirs  of  t2ie  mortgage,  and  hsi 
Judgment  for  his  note,  tbe  note  is  "collected  hj 
suit, "  and  the  mortgagee  is  entitled  to  tba  at- 
torney's fees. 

Appeal  from  common  pleas  drcnlt  court 
<a  Anderson  county ;  Aij)sigb,  Judge. 
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Wens,  OrrA  Trlbhle,  for  plalntltt.  With- 
ner  A  Simpson,  for  defendant  company. 

McGowAN,  J.  Mrs.  Lodnda  A.  Bran- 
yan,  daring  ber  life,  executed  to  the 
American  Mortgafce  Company  a  mort- 
srage  of  certain  landH  to  secure  a  note 
made  to  them  (or  $550,  and  Interest,  and 
this  note  contained  the  additional  sttpa- 
latlOD :  **  And,  In  case  the  note  Is  collected 
by  snlt,  I  agree  to  pay  all  costs  of  collec- 
tion, Including  10  per  cent,  of  the  principal 
and  Interest  as  attorney's  fees."  Some 
time  after,  Mrs.  Branyan  died,  and  this 
proceeding  was  commenced  by  the  heirs 
tor  partition  ot  the  aforesaid  lands,  also 
making  the  mortgagee  company  a  party 
defendant,  and  they  answered  setting  up 
their  claim.  All  the  Issues  were  referred 
to  the  master,  with  directions  to  state 
the  account,  etc.  The  master,  among 
other  things,  found  as  to  the  claim  of  the 
company  holding  the  mortgage  as  fol- 
io v^s,  viz.:  "(2)  The  note  stipulates  that 
*Bhonldany  of  anld  Interest  notes  not  be 
paid  when  dne,  it  shall  bear  interest  at 
the  rate  of  10  per  cent,  per  annum  from 
matarity.'  It  further  stipulates:  'And, 
la  case  this  note  Is  collected  by  snlt,  I 
agree  to  pay  all  costs  of  collection,  Includ- 
ing 10  i>er  cent,  ot  the  principal  and  inter- 
est as  attorney's  fees.'  The  following 
statement  is  submitted  to  show  the 
amonntdneon  the  note:  'The  principal 
and  Interest,  due  Fehmary,  1890.  f647.38. 
to  which  add  10  per  cent,  commissions  tor 
counsel  fee  and  costs,— $64.73,— making, 
in  tbe  aggregate,  the  sum  ot  $712.06  due 
on  the  note  on  February  7,  1890,*"  etc. 
The  heirs  excepted  to  so  much  of  the  re- 
port as  allowed  the  item  of  counsel  fees,— 
^64.78.  Judge  Aldbich  sastained  the  ex- 
ception, and  upon  that  point  overruled 
the  report.  The  company  mortgagee  ap- 
peals to  this  court  upon  the  following 
gfronnds:  "(1)  Because  the  mortgagor 
promised  and  agreed  In  her  said  note 
that,  in  case  the  note  was  collected  by 
Rult.  she  would  pay  all  coats  of  collec- 
tion, Inelndlng  10  per  cent,  of  the  prln- 
eipal  and  interest  as  attorney's  f^;  (2) 
because  the  proceedings  had  In  this  action 
bronght  it  within  the  scope  and  meaning 
of  the  mortgagor's  contract,  and  entitled 
the  defendant  company  to  the  10  per  cent, 
attorney's  fees,  as  much  as  It  it  had  been 
a  suit  tor  foreclosure,  and  the  circuit  Jndge 
erred  in  not  so  holding. " 

It  te  not  doubted  that  tbe  mortgagor, 
Mrs.  Branyan,  made  tbe  stipulation  as  to 
attorney's  feen,  and  it  is  quite  clear  that 
she  had  tbe  right  to  do  so.  Aultman  Sc. 
Taylor  Co.  v.  GIbert.  28  S.  C.  318,  5  S.  E. 
Bep.  806.  The  only  question,  then,  Is 
whether  the  money  was  "collected  by 
suit."  There  certainly  was  a  legal  pro- 
ceeding, which  resulted  In  Its  collection. 
"Troe  it  is  that  In  that  proceeding  the  com- 
pany was  not  the  plaintiff.  Mrs.  Branyan 
died,  and  the  beirs  took  the  Initiative  for 
partition,  bat  they  made  the  company  a 
party  defendant,  and  they  answered 
claiming  affirmative  relief.  "The  word 
'snlt*  Is  a  generic  term,  and  denotes  any 
legal  proceeding  of  a  civil  kind  by  one  per- 
son against  another.  The  term  Is,  how- 
ever, used  in  opposition  to  'action  ;*  'suit' 


being  the  proper  word  for  a  litigation  In 
chancery,  and  'action'  for  a  contest  In  a 
court  of  law. "  2  Rap.  ft  L.  Law  Diet. 
1286.  The  anlt  here  was  In  equity,  where, 
although  all  parties  having  an  Interest 
should  be  before  the  court,  not  mncb 
stress  Is  laid  upon  the  fact  whether  they 
are  named'as  plaintiffs  or  defendants.  As 
Mr.  Adams  (£q.  818)  says:  "It  is  only 
requisite  that  tbe  Interest  ot  the  plainttlTs 
should  be  consistent,  and  It  Is  Immaterial 
that  the  defendants  are  in  conflict  with 
each  other,  or  that  some  of  their  claims 
are  identical  with  those  of  tbe  plaintiffs. 
In  equity  a  decree  Is  asked,  and  not  a  d^ 
clslon  only."  We  cannot  doubt  that  the 
defendant  company  collected  the  money 
due  on  tbe  note  and  mortgage  "by  sult.^ 
"  Any  creditor  so  coming  In  is  a  party  In 
every  sense,  as  much  so  as  if  he  had  com- 
menced the  action  for  himself  and  other 
credltora,  or  was  made  a  defendant  by 
name,  and  filed  a  formal  answer.  **  West- 
fleld  V.  Westfleld.  13  S.C.  486.  The  only 
duty  ot  the  court  la  to  Interpret  and  direct 
the  enforcement  of  the  contract.  Tbe 
Judgment  of  this  coart  Is  that  tbe  Judg- 
ment of  the  circuit  Judge  be  reversed,  and 
tlie  report  of  the  master  be  affirmed. 

Simpson,  G.  J.,  and  McIvbb,  J.,  concur. 


Powers  v.  BuLLwnJSLK, 
(jSupreme  Court  of  South  CaroUoko.  Sept  20, 

WUiLS — CoHBTBDonow— Sals  citdsb  Okdbr  or 

COUBT. 

1.  Testator's  will  provided  that  "all  the  parts 
of  loy  estate  •  *  *  liereln  intended  for  the  sap- 

Cof  my  daughter  •  •  •  during  her  natnral 
shall,  at  her  deoesse,  revert  ana  be  divided 
eqnally  amongst  her  children,  when  thmr  attain 
the  am  of  twen^-one  yeara,  and  to  tlie  D^rs  of 
their  oodles  forever.  And  If  any  or  either  of  her 
ohildrm  ihoold  die  before  attainlns  the  aoa  afore- 
said, or.  having  attained  the  age  aroreaaia,sbonld 
die  without  issue,  '*  *  *  then  the  part  or  parts 
of  such  child  or  children  so  dying  shall  revert 
and  be  equally  dirided  amongst  the  survivor  or 
survivors  of  them.  And  If  all  tbe  children  ot  my 
said  daughter  *  «  *  should  die  before  attain- 
ing the  age  aforesaid,  or,  having  atlalneda  that 
age,  should  die  without  heirs  of  fbelr  bodlea  be- 
gotten, then  all  the  parts  o|  her  ddldien  so  dying 
shall  return  to  be  equally  divided  between  the 
children  of  my  sons,  w.  and  C,  so  that  the  par- 
ents shall  not  be  heirs  to  tbeir  deceased  chlldrra. " 
Held,  that  each  of  the  daughter's  ohlldren  at  the 
age  «  91  years  took  a  fee  conditional  in  hia  or  her 
snare,  to  be  divested,  in  the  event  of  his  or  her 
dying  without  issue  previous  to  the  period  when 
all  surviving  ohlldren  attained  21  years,  with  a 
general  limitaticm  over  by  w^j  ot  executory  de- 
vise to  the  children  of  W.  and  C.  on  the  death  of 
all  the  daughter's  children  without  issaeprevious 
to  the  period  when  all  surviving  children  should 
have  become  31  years  old;  and  that,  Uierefore, 
the  proper  parties  to  a  prooeedlng  for  sale  of  thA 

Sroper^  for  reinvestment  were  the  trustee,  the 
aughter,  as  llfe-teoanL  her  ohlldren,  represent-  • 
ing  respectiVBly  their  deecoidsnts  Ixnn  or  to  be 
born,  and  the  ohlldren  of  W.  and  C,  as  ulUmate 
coDtingent  remainder-men,  by  way  of  ezeoutory 
devise. 

3,  Though  the  children  of  W.  and  C.  were  not 
made  parties,  tbis  cannot  affect  the  title  of  the 
purchaser  of  the  proper^,  where  all  of  the  chil- 
dren of  testatOT's  daughter  thereafter  attained  the 
age  of  91  years,  and  had  issue  living. 

.8.  Bach  a  sale  made  by  order  of  a  court  of  equity 
haidng  JurisdlotiCHi  of  the  sabject-matter  la  hina- 
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ing  on  all  parties  before  it  and  those  properly  rep- 
reseated  by  them. 

i.  The  title  derived  from  the  sale  Is  not  af- 
fected bvthe  fact  that  at  the  time  therectf  some  ot 
the  ohlldren  of  testator's  daoffhter  were  sdU  ml- 
Don,  and  withoot  issue,  these  ooodltlooa  beln^ 
thereafter  fulfllled. 

Appeal  from  court  of  common  pleae, 
Cbarkston county ;  JambsAldbich,  Judffe. 

Tnnbulm  A  Ubett,  fur  plaintiff.  John 
D,  Cappelmuna  and  •/.S.fDrfre.tordirfend- 
ant. 

McGowAN.  J.  On  February  13. 1890.  the 
defendant  entered  Into  an  agreement  in 
writing  with  the  plalntllt  to  purchase 
(rem  him  a  lot  of  land  in  the  city  of 
Charleston  on  the  Bouth  Bide  of  Montague 
street,  between  Pitt  and  Smith  atreete, 
deacrlbed  In  the  complaint,  lor  the  enm  of 
94,500,  one-hatf  caBh,  and  balance  in  one 
and  two  years,  with  bond  and  mortgage 
ot  the  premises  to  secure  the  other  half. 
After  the  agreement,  the  defendant  re- 
fused to  accept  title  and  pay  the  purchaee 
uioney.  This  action  was  brought  for  epe- 
clflc  performance.  The  defendant  an- 
swered as  follows:  Answer  "The defend- 
ant above  named,  answering  the  com- 
plaint herein — Fiivt.  Admits  each  and 
every  all^atlon  of  eald  complaint,  save 
so  much  aa  alleges  that  the  plaintiff  was, 
on  the  ISth  day  ot  February,  1890,  and  still 
Is,  the  owner  In  fee-elmple  of  the  property 
described  In  the  first  paragraph  ot  said 
complaint.  Second.  Alleges  for  a  defense 
thereto:  (1)  That  William  Koyal,  by  his 
will,  dated  15th  September,  1881,  and 
proved  3d  April,  18^,  devised,  among 
other  things,  as  follows :  'All  the  parts 
ot  my  estate,  real  and  personal,  herein  In- 
tended for  the  Bupport  and  maintenance 
of  my  daughter,  Ellsa  Rivers,  during  her 
natural  lite,  shall,  at  her  decease,  revert  and 
be  divided  equally  amongst  her  children 
when  they  attain  the  age  ot  twenty-ane 
years,  and  to  the  heirs  of  their  bodies  for- 
ever. And  if  any  or  either  of  her  children 
should  die  before  attaining  the  age  afore- 
aaid.  or,  having  attained  the  age  atore- 
sald,  should  die  without  issue  of  his,  her, 
or  their  bodies  begotten,  then  the  part  or 
parts  of  such  child  or  children  so  dying 
shall  revert  and  be  equally  divided  among 
the  survivor  or  survivors  ot  them.  And 
if  all  the  children  ol  my  said  daughter, 
Ellsa,  sbuuld  die  before  attalniog  the  age 
aforesaid,  or,  having  attained  that  age, 
should  die  without  heirs  of  their  bodies 
begotten,  then  all  the  parts  of  her  children 
so  dying  shall  return  and  be  equally  di- 
vided between  the  children  ot  my  sons, 
William  and  Croskeys.so  that  the  parents 
shall  not  be  heirs  to  their  deceased  chil- 
dren.* (2)  That  there  were  several  changes 
ol  trustees ;  and  that,  before  1843,  A.  6. 
Magrath  was  the  substituted  trostee  ut 
Mrs.  Hivers  and  children,  holding  upon 
the  terms  ot  the  will  above  set  forth;  and 
that  he  was  trustee  for  Mrs.  Elvers  and 
children  upon  no  other  trust,  or  upon 
troBts  created  by  no  other  person.  (8) 
That  on  the  27th  day  of  September,  1848, 
James  W.  Gray  and  Robert  £lfe,  trustees, 
conveyed  this  property  to  A.  G.  Magrath, 
trustee,  on  the  following  terms :  'To  have 
and  to  bold  aU  and  singular  the  aforesaid 


lot  of  land,  with  all  the  appurtenances  to 
the  same  belonging,  unto  the  said  A.  G. 
Magrath,  trustee  of  Eliza  Rivers  and  chil- 
dren, his  heirs  and  assigns  forever.*  (4) 
That  on  the  16th  day  ot  Decenit>er,  1843. 
W.  M.  Rivers,  the  eldest  son  of  Bllxa  Riv- 
ers, was  duly  appointed  trosteo  In  place 
of  A.  G.  Magraui.  (5)  That  on  tbe  3d 
day  ol  December,  1846,  proceedings  wm 
commenced  In  the  court  of  common  pleai 
for  Charleston  county  by  W.  M.  RiTers, 
said  trustee,  to  sell  the  said  property,  to- 
gether with  other  property,  as  nuprodnet- 
Ive,  and  to  reinvest  the  pmceeds.  That 
the  only  parties  to  this  proceeding  were 
the  trastee,  Mrs.  Ellsa  Rivera,  and 
children,  to- wit:  W.  M.  Rivera.  Maria  T. 
Sibley,  widow  of  Louis  Sibley,  both  orer 
21;  W.  B.  Rivera  and  Capers  M.  Blrera,  in- 
fants. That  the  trustee  sold  under  these 
proceodlogs,  and  plaintiff  dedacea  title 
ther^rom.  (6)  That  In  the  said  proceed* 
ingB  of  December  2, 1846,  W.  M.  RirerB.  tbe 
aubstltated  trustee,  sets  out  In  his  peti- 
tion as  follows:  'That  the  eaid  trust 
property  now  conslsta  of  a  hoase  and  lot 
lu  wentworth  street,  and  a  house  and  lot 
in  Montague  street,  and  certain  other 
property ;  •  •  •  that  the  parties  inter- 
ested in  said  trust  property  are  Urs.  Ellxa 
Birers  and  ber  children,  Maria  T.  Sibley, 
widow  of  Loals  L.  Sibley,  your  petitioner, 
of  full  age  of  21  years,  and  W.  B.  Bivai 
and  Capers  M.  Rivers,  Infants.*  (7)  That 
the  said  Maria  T.  Sibley,  one  of  tbe  chil- 
dren ot  Mrs.  Eliza  Rivers,  had  living  on 
December  2,  1846,  one  child,  who  was  not 
made  a  party  to  the  said  proceedings.  At 
that  time,  W.  B.  Rivers  and  Oapws  M. 
Rivers  had  had  no  issue,  and  did  not  have 
until  years  afterwards.  All  the  children 
of  Mrs.  Rlvers.howerer,  who  had  no  iMoe 
then,  had  issue  afterwards.  Three  of  her 
said  children  are  now  alive,  and  one  of 
them,  W.  B.  Rivers,  Ib  dead,  leaving  Issue. 
On  December  2. 18M,  there  were  also  alive 
children  ot  William  and  Croskeys  Royal, 
who  were  tbe  children  of  tbe  aforesaid 
William  Royal,  tbe  testator  before  men- 
tioned. This  d^endant  therefore  aDc^gee 
that  the  proper  parties  were  not  made  to 
the  proceedings  tor  sale  In  1846,  throngh 
which  sale  plalntllt  claims  title.  ** 

Tbe  plaintiff  demurred  to  the  answer 
on  the  ground  that  It  did  not  state  (acts 
BufHcient  tu  cottstitnte  a  defense.  The  cir- 
cuit Judge  sustained  the  demarrw,  and 
gave  the  plaintiff  Judgment  thereon.  Tbe 
defendant  appeals  to  this  court  upon  tbe 
following  grounds,  to-wlt:  "(1)  Because 
his  honor  should  have  overruled  the  de- 
murrer, for  the  reason  that  all  necessary 
parties  were  not  made  to  the  proceedings 
of  1846,  under  which  the  trustee  sold,  and 
under  which  tbe  plaintiff  dalma  title,  Id- 
asmucb  as,  by  tbe  true  interpretation  of 
the  win  of  William  Royal,  the  children  ot 
Mr.  Eliza  Rivers  had  but  a  life-estate,  and 
their  children  had  Interests,  and  one,  at 
least,  (a  child  of  Mrs.  Sibley,)  was  allveat 
the  time  ot  said  proceeding,  and  was  not 
a  party  thereto.  (2)  Because  bis  honor 
should  have  overruled  the  demurrer,  for 
that  theestate  of  the  children  of  Mrs.  Ri  voa 
was  not  a  fee  conditional,  because  thegen- 
erallty  of  the  words, '  beirs  of  tbe  body,' 
used  in  connection  -with  the  devise  to 
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them.  Is  eat  down  by  the  snbseqneitt  ex- 
presalone  of  the  will  bo  as  to  make  it  a 
phrase  of  purchase,  and  not  of  limitation, 
and  so  the  proper  parties  were  not  before 
the  eoort  In  the  proceedings  of  1846,  as 
none  of  the  grandchildren  of  Mrs.  Rivers 
were  parties  thereto.  (8)  BecauM  his  hon- 
or shoald  have  overroled  the  demarrer. 
for  that.  If  the  estate  ol  the  children  of 
Mrs.  Elisn  RiTcra  was  a  fee  conditional, 
the  allmatlon  ol  the  trustee  nnder  said 
proceedlners  was  not  the  same  as  the 
alienation  by  the  parties,  and,  even  If  It 
operated  as  an  alienation  by  the  parties, 
at  least  two  of  the  children  of  Mrs.  Rivers 
bad  no  children  nntil  after  the  decree  of 
1846;  and  hence,  whether  such  alienation 
wonld  be  good  or  not  depends  on  whether 
those  children  survived  tlieir  parents,  and 
at  least  two  of  such  parents  are  now  alive, 
and  the  question  Is  still  uncertain.  (4) 
Because  his  honor  should  have  overruled 
the  demurrer,  for  that.  If  a  fee  conditional 
In  the  children  ol  Mrs.  Ellsa  Rivers,  the 
peraons  entitled  to  take  In  cases  of  the 
death  of  the  tenants  In  fee  conditional,  or 
any  of  tbem  without  issue,  were  not  be- 
fore the  court  In  the  said  proceedings  of 
1846.  " 

There  Is  no  one  before  the  court  pressing 
an  adverse  claim  to  the  lot,  which  was 
sold  by  order  of  the  court  more  than  40 
years  ago;  but  the  defendant,  having 
aneed  to  parchcwe  it,  reuses  to  carry  out 
his  agreement,  upon  the  ground,  as  al- 
ibied, that  the  plaintiff  la  oot  able  to 
make  good  titles;  and  whether  he  Is  or 
not  is  the  question  of  the  case.  It  seems 
that  the  plaintiff  holds  under  a  sale  made 
by  order  of  the  court  of  trust  property  for 
rdn vestment;  and  the  allexatlonls  that, 
in  that  proceeding,  all  necessary  parties 
were  not  before  the  court,  and  therefore 
the  title  Is  not  such  as  the  court  will  r^ 
qnlre  the  defendant  to  accept,  the  rule  In 
such  case  being  that  the  purchaser  will 
not  be  required  to  take  title  If  It  is  Incur- 
ably bad  or  of  doubtful  validity.  If  there 
Ib  a  delect  In  the  title,  and  it  is  a  curable 
one,  and  the  defect  Is  remedied,  he  cannot 
refuse  to  complete  the  purchase.  Trapier 
T.  Waldo,  16  S.  C.  280,  and  authorities. 

First.  We  hear  of  no  specific  mention  or 
identlflratlon  of  the  lot  in  question  until 
8ei>tember,  1848,  when  James  W.Oray  and 
Robert  Elfe,  trustees,  conveyed  it  to  A. 
Q,  Magrath,  trustee,  to  have  and  to  hold 
all  and  singular  the  aforesaid  lot  of  land, 
with  all  the  appurtenances,  "*  etc., "  unto  the 
said  A.  O.  Maf^rath,  trustee  of  Mrs.  Eliza 
Rivers  and  children,  his  heirs  and  assigns 
forever,"  etc.  On  December  Ifi,  1845,  W. 
M.  Rivers,  the  eldest  son  of  Eliza  Rivers, 
was  appointed  trustee  In  place  of  Ma- 
grath, and  on  December  2,  1846,  he  insti- 
tuted proceedings  In  the  then  court  of 
eqntty  to  sell  the  lot,  ( with  the  property,) 
and  to  reiiiTnt  the  proceeds  of  sale  on  the 
terms  of  William  Royal's  will.  This  was 
the  proceeding  under  which  the  lot  was 
sold.  The  parties  were  Mrs.  Eliza  Rivers 
and  her  children,  viz.:  W.  M.  Rivers, 
tmstee,  Maria  T.  Ulbley,  widow  of  Louis 
L.  Sibley,  both  over  21  years  of  age,  and 
W.  B.  Rivers  and  Capers  M.  Rivers,  Infants. 
Intherlewthattbedeed  to  A.G. Magrath 
expressed  the  trusts  Impressed  upon  the 


lot,  there  conld  not  be  a  question  that  aD 
necessary  parties— Mrs.  Rivers,  the  tms- 
tee. and  her  chlldr^i— were  before  the 
court  when  the  land  was  sold.  The  lot 
was  conveyed  In  fee  to  A.  O.  Magratht 
trustee  for  Eliza  Rivers  and  her  children. 
That  trust  was  transferred  to  W.  M. 
Rivers,  and  he  and  his  mother  and  broth- 
ers and  sisters  were  all  parties. 

Second.  But,  from  certain  statements  Id 
the  petition  to  seU  the  lot,  (1846,)  It  is 
sought  to  draw  the  Inference  that  the  lot 
In  question, although  not  specifically  men- 
tioned In  his  will,  was,  by  reinvestment,  or 
In  some  other  way,  a  part  of  the  estate 
of  William  Royal,  deceased,  and  Impressed 
with  the  trasts  uf  his  will ;  that  the  trust 
in  the  deed  to  Hagrath,  in  snbstltnttng 
him  as  tmstee,  was  really  nothing  more 
than  an  uusuccessfni  effort  to  restate  the 
trusts  of  Royal's  will,  which,  being  the 
original,  must  govern.  As  It  strikes  us, 
there  is  not  satisfactory  evidence  that  the 
lot.  or  the  money  which  purchased  It,  ever 
was  the  property  of  the  estate  of  William 
Royal;  but,  if  that  were  cpnclnidv^ 
shown,  how  would  the  matter'  stand,  un- 
der the  trusts  declared  in  the  will? 

The  will  of  William  Royal  (proved  Id 
1885)  contains  the  following  provisions, 
vis. :  "  All  the  parts  of  my  estate,  real  and 
persona],  herein  intended  for  the  support 
and  maintenance  of  my  daughter,  Eliza 
Rivers,  during  her  natural  ufe,  shall,  at 
her  decease,  revert  and  be  divided  equally 
amongst  her  children,  when  they  attain 
the  age  of  twenty-one  years,  and  to  the 
heirs  of  their  bodies  forever.  And  if  any 
or  either  of  her  children  should  die  before 
attalulng  the  age  aforesaid,  or,  having 
attained  the  age  aforesaid,  should  die 
without  issue  of  his  or  her  or  their  bodies 
begotten,  then  the  part  or  parts  of  such 
child  or  children  so  dying  shall  revert  and 
be  equally  divided  amongst  the  survivor 
or  survivors  of  tbem.  And  it  all  the  chil- 
dren of  my  said  daughter,  Eliza,  should 
die  before  attaining  the  age  aforesaid,  or, 
having  attained  that  age, should  die  with- 
out heirs  of  their  bodies  begotten,  then  all 
the  parts  of  her  children  so  dying  shall  re- 
turn to  be  equally  divided  between  the 
cfalldren  of  my  sons,  William  and  Crosk^s, 
so  that  the  parents  shall  not  be  heirs  to 
their  deceased  children,  "etc.  Thetestator 
died  before  1853,  and  the  will  must  be  con- 
strued without  reference  to  section  1868  of 
the  Generid  Statutes,  as  to  the  effect  to  be 
fi^ven  to  the  words  "b^rs  of  the  body, "or 
''issue. "  It  is  stated  in  the  answer,  which 
under  the  demarrer  must  be  taken  as  true, 
that,  when  the  proceeding  to  sell  was 
filed,  (1846,)  Mrs.  Sibley,  one  of  the  four 
children  of  Mrs.  Rivers,  had  a  living  child, 
who  was  not  made  a  party.  At  that 
time,  W.  B.  Rivers  and  CapersM.  Rivers  had 
no  issue,  and  did  not  have  until  long  after- 
wards. All  four  of  the  children  (before  or 
after  the  sale)  had  Issue,  and  one  of  them, 
W.  B.  Rivers,  Is  dead,  leaving  issue.  In 
this  state  of  facts  the  defendant  suggests 
that  the  clause  of  the  will  aboveclted  gave 
first  a  life^tate  to  Mrs.  Rivers,  with  re- 
mainder over  to  each  of  her  children  tor 
life,  with  remainder  to  th^  Issue  In  fee; 
that  the  Issue  of  Ellsa  take  by  purchase, 
and  "UiCTdore  tbe  child  of  Mrs.  Sibley  la 
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esse  at  the  time  of  tbe  sale  should  hare 
been  made  a  party  as  a  contlni^t  re- 
maln<1er-man,  to  represent  that  class;  In 
d^ault  of  which,  none  of  the  class  are 
buand  by  theludgmentof  the  court  In  1846, 
but  now  hare  a  claim  against  the  proi>er- 
ty,  underthe  authority  ot  Moseley  v.  Hank- 
Inson.  22  S.  C.  829.  What  estate  did  the 
children  of  Eliza  take  under  the  will  ot 
their  father,  William  Boyal?  It  is  conced- 
ed that,  under  tbe  direct  gift,  each  of 
them,  upon  their  arrlvinff  at  the  age  of  21 
years,  took  a  fee  eondtttonal  tn  his  or  her 
share.  The  words  are  precisely  those 
which  create  such  an  estate,— "to  be 
equally  divided  amongst  her  children 
when  they  attain  tbe  aice  of  twenty-one 
years,  and  to  the  h^rs  of  their  bodies 
forever. "  But  It  Is  said  that  the  clause 
which  follows  may  have  the  effect  of  cut- 
ting down  the  estates  of  the  children  to 
estates  for  life,  with  remainder  over  to 
their  Issue  as  purchasers,  under  the  au- 
thority of  McCorkte  v.  Black,  7  Rich.  Eq. 
417.  We  cannot  take  this  view.  That 
was  certainly  not  the  Intention  of  the  tes- 
tator, and  we  know  of  no  such  rule  which 
requires  such  construction.  Tbe  words 
are:  "And  if  any  or  either  of  her.  children 
should  die  before  attaining  the  age  afore- 
said, or,  having  attained  the  age  afore- 
said, should  die  without  iRsue  of  his  or 
their  bodies  begotten,  then  the  part  or 
parts  ot  such  diUd  or  children  so  dying 
shall  rem^and  be  equally  divided  amongst 
the  sarvlvor  or  survtvora  of  them.  And  It 
all  the  children  of  my  said  daughter,  Eliza, 
should  die  before  attaining  the  age  afore- 
said, or,  having  attained  that  age,  should 
die  without  heirs  of  their  bodies  begotten, 
then  all  the  parts  ot  her  children  so  dying 
shall  return  to  be  equally  divided  between 
tbe  children  ot  my  sons,  William  and  Cros- 
keyB,ao  that  tbe  parents  shall  not  be  hein 
to  their  deceased  children, "  etc.  There  is 
no  reference  here  to  a  life-estate.  Thedlrect 

firtwa8**to  them  and  the  heirs  of  their 
odles  forever. "  In  the  case  of  McCorkle 
T.  Black,  Bupra,  the  words werevery differ- 
ent. In  that  case  there  was  a  devise  of 
lands  to  two  or  more  persons  to  be  equal- 
ly divided  among  them,  "to  tbem  duriug 
their  lives,  and  after  their  death  to  thfir 
lawful  Issue,"  followed  byaprovlslon  that 
If  any  of  the  suld  devisees  should  die, 
"  leaving  no  la  wf  ul  issue,  the  portion  or  por- 
tlnnsuf  his  or  her  so  dyingshall  beequally 
divided  among  the  survivors, "etc.  "Held, 
that  the  first  taker  or  devisees  named 
In  the  direct  requmt  took  a  llfe^tate,  with 
remainder  to  their  Issues  as  purchasers." 
Even  fn  that  case,  Cbancellur  Wabdlaw 
concurred  only  in  the  result, saying:  "The 
proposition  of  the  appellants. that  thedev- 
Ineea  here  take  a  fee  conditional,  seems  to 
me  to  be  properly  deduced  from  the  terms 
ot  the  will.  This  is  conrormsble  to  the 
opinion  of  one-half  of  the  conrtof  errors  In 
Bulst  V.  Dawes,  and  Is  suffidratly  vlndt- 
cated  In  the  opinion  ot  Chancellor  dargan 
tn  that  case.  4  Rich.  Eq.  480.  t  think, 
however,  that  there  may  be  a  valid  execu- 
tory devise  upon  a  fee  conditional,  if  lim- 
ited to  takeeffect  within  Itvesin  being,  and 
21  years  afterwards;  and  that  In  tbepree- 
ent  Instance  the  limitation  over  does  not 
infringe  the  rale  against  perpetuities, "etc. 


LEPOBTEB,  VcL.  11.  (S.  G. 

See,  also,  the  case  of  Roe  v.  Scott,  qaot- 
«d  In  Stevens  v.  Patterson,  Bailey,  Eq.  46: 
Graham  v.  Moore,  18  S.  C.  119:  and  Uen- 
denhall  v.  Mower,  16  S.  C.  803.  In  the  lat- 
ter case  the  Instrument  was  a  deed,  aBd 
therefore  there  could  be  no  executory  dfr 
vise;  but.  In  discussing  the  subject, tbe 
chief  Justice  clearly  stated  the  point  as  fal- 
lows: "It  has  bera  well  established  tb&c 
where  a  fee  In  real  property  has  been  de> 
vised  to  one  with  a  limitation  over  at  hii 
death,  without  issue  at  that  time,  the 
limitation  will  be  good  as  an  execntorr 
devise.  In  a  deed,  the  limitation  oT-erit 
good  as  a  remainder,  unless  it  should  dear- 
ly appear  that  a  fee  had  been.  In  the  &nl 
instance,  to  the  first  taker.  In  such  rase, 
the  limitation  could  nut  take  effect  in  a 
deed*  as  a  remainder,  because  the  wtao> 
estate  having  been  granted,  there  wooJil 
be  nothing  left  to  be  embraced  In  the  re- 
mainder. But  in  a  will  or  devise,  a  fn 
maybe  limited  after  a  fee;  the  essential 
requirement  being  that  the  period  fixed 
tor  the  limitation  should  not  be  beyond 
a  life  or  lives  In  being,  and  twenty-o*e 
years  thereafter.  If  fixed  within  that 
time,  the  original  fee  wltl  be  (Ideated  bf 
the  happening  of  the  contingency  sperilied. 
and  the  second  lee  will  sprinc  Into  akx- 
ence  at  that  moment  by  exectitoiy  devise.' 
etc. 

We  think  that  each  ot  the  cbildrai  ot 
EUsa,  on  attaining  the  age  of  SI  yean, 
took  a  tee  eouditloQal  In  his  or  her  share, 
to  be  divested,  In  tbe  event  ot  htsurlHT 
dying  without  Issue  previous  to  the  period 
when  ail  surviving  children  attained  5 
years,  with  a  general  limitation  ova,  by 
way  of  executory  devise,  to  the  chlldrce  of 
Wtltlam  and  Croskeys,  upon  tbedeatbaf 
all  the  children  without  Issue  previoaato 
the  period  when  all  survtvlnK  childrei 
should  have  attained  the  age  of  SI  yean: 
and  that  such  limitation,  tested  by  cvniii  , 
possible  at  the  time  of  Its  creation,  waa  i 
not  an  Infringement  ot  tbeweU-estabUalicd 
rule  against  perpetuities,    tn  this  viev. 
the  proper  parties  to  the  court  proceedinf 
for  sale  and  reinvestment  (1846)  were  t)» 
trustee:  the  life-tenant.  Mrs.  Rivers:  k<r 
four  children,  representing  reepectire^ 
their  descendants,  bom  or  to  be  txui: 
and  the  children  ot  William  and  Croskcyv. 
the  ultimate  contingent  remaJnder-mco. 
by  way  of  executtiry  devise.    Mrs.  Bivm 
and  her  four  children  (one  of  them  tnsH^ 
were  regularly  made  parties.   Tbe  eti.- 
dren  of  William  and  Croskeys,  homm 
were  not  made  parties;  bat  as  all  tb 
children  of  Ellsa  attained  the  age  of  i  i 
years,  and  had  and  have  issue  living,  tbf  I 
event  upon  which  the  executory  devise  tc  | 
them  (the  children  of  William  and  Civ-  ' 
keys)  was  to  take  effect  never  ucconvt 
and  therefore  their  absence  as  partl«  - 
the  court  proceedings  has  long  since 
cured.   As  we  understand  it,  *"  tbe  pee^ 
blllty  of  reverter"  was  not  such  an  inter 
est  or  estate  as  entitled  it  to  representa- 
tion before  the  court.  "Where  aleewfr 
dltlonal  is  granted,  the  whole  estate  int 
the  tenant  in  tee, — there  is  no  estatvie^T 
to  the  grantor.  The  possibility  of  renr- 
er,  and  the  determination  ot  the  fee  by 
death  of  the  twant  without  belraa'lu' 
body.  Is  not  an  estatei  it  la  iwiUwr  the 
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)Db]eet  of  Inheritance  nor  of  devise,*  etc. 
^dame  Chaplin,  1  Hill.  Eq.  S7«;  Deae  7. 
Bon7.  SHin.Eq.  SS44. 

Bnt  It  l8  finally  nneed  that  a  sale  for  re- 
in vestment  of  trust  property,  by  order  of 
the  coTirt  of  equity,  was  notan  ulenatlon, 
In  the  sense  of  the  principle  which  anthor- 
izee  a  tenant  In  fee  conditional,  after  per< 
lonnance  of  the  condition,  to  sell  and  con- 
t-ey  the  whole  Interest.  We  have  not  been 
referred  to  any  autiiority  npoit  the  precise 
[>olnt;  bat,  npon  general  prindplee,  the 
[>owers  of  the  coort  of  equl^  In  reference 
to  tnist-eetates  are  very  large  and  far- 
['cucblng.  It  acta  upon  the  property 
itself,  taking  care  of  the  Interests  of  the 
[lartlee.  Sales  made  by  order  of  the  court 
are  presumed  to  beconrenfent  and  expe- 
llent.and  aometlmefi  absolutely  necessary. 
See  Bofll  v.  Fisher,  8  Blch.Eq.  1,  nod  cases 
3f  that  class.  We  cannot  doubt  that  a 
lale  ordered  by  the  court  of  equity,  having 
urlsdictlOD  of  the  subject-matter.  Is  blnd- 
Dg  upon  all  parties  before  It,  and  those 
ifuperly  represented  by  them. 

It  Is  true  that  the  sale  was  made  many 
rears  ago.  (1846.)  while  some  of  the  par- 
ties were  minora,  and  t>erore  they  had  per- 
ormed  the  condition  of  bavlnx  Issue;  not 
nhpy  afterwards  had  Issue  wblch  are  still 
Iviug.  It  Is  said  that  In  a  fee  conditional 
'an  alienation,  either  before  or  after  the 
}Irth  of  Issue,  Is  snfflclent  to  bar  the 
ights  of  those  who  are  to  take  per  form- 
sm  doDi,  and  to  make  the  title  of  the  pur- 
.•haser  good."  Burksdale  v.  Oamage.  8 
Rich.  Kq.  274.  The  Judgment  of  this  court 
a  that  the  Judgment  of  the  drcnlt  eoort 
DC  afllrmed. 

SiupsoM,  C.  J.,  and  MoIvbr,  J.,  concur. 


Balbton  v.  Epfinqkb's  Ez'r. 
[Afprvms  Court     ^^eal9  of  Fbvfnla.  Sept, 

UOKTOAOB— ComTRUorrox. 
A  vendor  entered  Into  a  contract  with  his 
reodee,  reoitlng  that  there  was  a  failure  of  title 
w  to  "one-Beventh  of  the  rorenlon,  >*  and  agree- 
ng  to  lodenmlty  tbe  vendee  "by  placing  In  his 
lands  good  land  bonds,  to  the  amount  of  9600,  as 
lecurlty  for  the  title  or  tbat  share. "  The  vendee 
lubsequently  collected  the  bonds,  and  turned  over 
he  proceeds  to  the  vendor.  The  latter  then  ex- 
ecuted a  deed  of  trost  on  other  lands,  reciting  that 
t  was  given  to  secure  the  vendee  as  to  the  out- 
itandlng  share  In  his  title,  viz.,  "one  seventh, 
ind  flve-aevenths  of  one-seventh;"  and  that  **tbe 
ndemnl^  Intended  Is  tbe  same  which  was  in- 
ended"  by  the  original  contract  Held,  that  the 
rendee,  on  bis  eviction  from  the  land,  was  not 
united,  on  foreclosing  tbe  trust-deed,  to  the  1600 
Ixed  by  the  original  contract,  bnt  was  entitled 
o  a  Hen  for  tbe  actual  loss  snstalned  by  the  evic- 
ion,  i.  e.,  the  value  of  che  outstanding  title;  the 
-ecital  in  the  deed  oftrostthat  "the  indemnity  in- 
ended  Is  the  same  which  was  intended"  1^  the 
>riginal  contract  being  evidently  Inserted  toshow 
he  discharge  of  that  contract  and  the  release  Of 
he  vendor's  liability  thereunder. 

H.  V.  Strayer,  for  appellant.  W.  B. 
lomptoa  and  Q.  O.  Qr&ttaa,  fur  appellee. 

Lewis,  P.  This  Is  au  appeal  from  a  de- 
tree  of  the  circuit  court  of  Rockingham 
tonnty.  rendered  on  the  19th  of  April,  1889. 
n  the  suit  of  Hall  v.  Efflnger's  Ex'r,  and 
ithercauaes  consolidated  and  heard  theFe* 


wlOi.  The  single  question  presented  by 
the  appeal  Is,  what  is  the  amotmt  of  the 
Hen  In  favor  of  EfBnger,  under  the  deed  of 
trust,  on  tbe  Butfner  tract  of  land,  from 
Philip  Liggett  to  Bryan,  trustee,  dated 
December  8. 1857?  The  tacts  are  these:  In 
Mni-cb,  1850,  M.  Harvey  Efflnger  sold  to 
Liggett  a  tract  of  land  lying  near  the 
town  of  HRrrlsonburg,  In  consideration  of 
which  Liggett  agreed  to  pay  the  sam  o! 
94,000,  and  to  convey  to  Efflnger  certain 
real  estate  lying  east  of  German  street,  In 
the  said  town,  known  as  the  "Hall  Prop- 
erty." LIggett's  title  to  the  last-men- 
tioned property  was,  in  part,  confessedly 
defective.  Accordingly,  the  parties,  on 
the  29th  of  March,  18D0,  entered  into  a 
written  contract  under  seal,  whtefa, among 
other  things,  contained  the  Ibllowlng 
clause,  to-wlt:  "Inasmuch  as  there  la  a 
share  or  Interest  of  one-seventh  In  the  re- 
version In  tbe  Hall  property,  for  wbl(^ 
said  Liggett  has  no  title,  he  agrees  to  In- 
demnify the  said  Efflnger  against  auyfall- 
ure  In  the  title  for  said  share  or  Interest, 
by  placing  In  his  hands  good  land  bonds, 
to  the  amount  of  six  hundred  doUara.  as 
security  for  the  title  of  tliat  share  or  Inter- 
est. "  It  Is  conceded  that  land  bonds  to 
that  amount  were  received  by  Efflnger 
from  Liggett  soon  after  the  execatlon  of 
the  contrnct,  to  be  held  by  him  for  the 

ftarpose  aforesaid.  These  bonds  were  col- 
ected,  and  the  proceeds.  It  seems,  were 
paid  over  to  Liggett  by  Efflnger.  After- 
ward6,  however,  to-wlt,  on  the  8d  day  of 
December,  1857,  the  deed  of  trast,  abore 
mentioned,  was  executed.  After  reciting 
the  fact  of  the  sale  and  conveyance,  with 
general  warranty  of  the  Hall  property  to 
Efflnger.  and  that  there  were  certain  "  out- 
standing shares  In  the  reversion  thereof, 
vis.,  one-seventh,  and  flveHseventna  of  one- 
serentb,"  for  wblch  Liggett  bad  notltie, 
the  deed  goes  on  to  say  that  In  order  to 

firotect  and  Indemnify  Efflnger  against 
OSS  on  account  of  said  ootstandlng 
shares,  and  In  order  to  give  a  security  In 
lieu  of  the  bonds  previously  delivered  to 
him,  as  above  stated,  the  land  Is  tonveyed 
to  tbe  trustee,  etc.  And  then  follows  the 
clause  out  of  which  this  controversy 
arises,  which  Is  In  these  words :  **  It  Is  cov- 
enanted and  agreed  that  the  Indemnity 
Intended  Is  the  same  which  was  Intended 
by  tbe  contract  of  March  29.  1850,  between 
said  Efflnger  and  Liggett."  After  his 
death,  Rffinger's  representatives  were 
evicted  from  the  Hall  property,  and  the 
question  Is,  as  above  stated,  what  Is  tbe 
amount  to  which  bis  estate  Is  entitled  un- 
der tbe  trust-deed? 

The  appellantscontend  that  tbeamount 
was  definitely  fixed  by  tbe  contract  of 
March  20, 1850,  at  the  sum  of  f600,  and 
that  the  indemnity  provided  by  the  deed 
is  the  same.  But  we  do  not  concur  In  this 
view.  We  think  the  decree  of  the  circuit 
conrt  Is  right  In  holding  that  the  true 
amount  is  to  be  measured  by  the  actual 
loss  sustained  by  Efflnger's  estate  by  rea- 
son of  the  eviction,  that  Is  to  say,  tbe 
value  of  tbe  said  outstanding  Interests, 
which  is  to  be  ascertained  according  to 
the  sum  paid  by  Efflnger  for  the  whole 
property;  and.  upon  that  basis  of  calcula- 
tion, the  master  correctly  ascertained 
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ttaetrralae  to  be  fl,089.79»  which  Bam  to 
to  bear  Interest  from  Jaly  26,  1880,  the 
date  of  the  erlction.  Althongh  the  Indem- 
nity provided  by  the  deed  is  epoben  of  as 
"  the  Bume  which  was  Intended  by  the  con- 
tract, "  preTiouBly  executed,  yet  the  word 
''same"  was  obvlouBly  not  uaed  In  the 
sense  for  which  the  appellants  contend. 
The  Indemnity  was,  In  fact,  not  the  same. 
Under  the  contract,  the  indemnity  was 
Id  the  shape  of  bonds :  nnder  the  deed,  the 
secnrity  was  opon  land.  Moreover,  nn- 
der the  contract,  the  Indemnity  was 
against  loss  which  might  arise  out  of  a 
failure  of  title  as  to  a  oDe-seventh  Interest, 
whereas  the  oatstandlng  interests  men- 
tioned in  the  deed  are  a  onfrseventh,  and 
five-sevoithB  ol  oneHBeventh.  In  short,  we 
concur  with  the  appelteefl  that  the  ex- 
planation of  the  matter  Is  that  the  last 
claase  of  the  deed,  above  quoted,  was 
added  to  prevent  any  claim  by  Efflnger 
thereafter  under  the  contract,  and  to 
show  that  the  provision  tor  Indemnity 
made  In  the  deed  was  Intended  to  take  the 
place  of  the  Indemnity  provided  lor  In  the 
contract.  We  haveno  donbt  that  this  Is 
the  true  view  of  the  case,  and  the  decree 
mnst  thotfore  be  affirmed. 


WnxsoN  et  al.Y  HcCobuigk. 


(Suprsma  Court  of  A; 


qfFbVMa.  Sept., 


1.  In  ostwiywlt,  the  non-Joinder  of  a  co-oon- 
taraotor  M  dofendant  oan  he  taken  advantage  of  only 
by  plea  In  almtement,  verified  by  affidavit,  where 
the  omission  does  not  appear  on  the  faoe  of  the 
declaration;  and  defendant,  after  pleading  the 
gencnral  Issne,  cannot,  at  the  trial,  take  advantage 
of  suoh  non-]oinder,  on  the  ground  of  varianoe  be- 
tween allegata  and  probata,  though  It  appears 
that  plaintifEs  knew  of  the  Joint  llabilitr  hefore 
bringing  the  action. 

S.  Admissions  by  the  oo-ooatr»ctor  as  to  the 
oomotaess  of  an  itemized  aocoont  presented  to 
him  by  plaintiffs,  relating  to  the  subjeot-matter 
of  the  contract,  are  binding  on  defenduit,  and  are 
admissible  against  him. 

Hanisan  &  Byrd,  for  appellants.  H, 
Conrmd  and  M.  McConnlek,  for  appellee. 

Lewis.  P.  This  was  an  action  of  as- 
BUtnpslt  in  the  circuit  court  of  Clarke  coun- 
ty by  W.  N.  C.  Willson  and  J.  T.  Griffith, 
partners,  trading  under  the  flrra  name  of 
Willson  A  Oriffltb.  against  Province  Mc- 
Cormtck.  The  action  was  bronght  to  re- 
cover the  snm  of  (487.50.  with  Interest,  al- 
leged to  have  been  paid  by  the  plaintiffs 
to  Qeorge  W.  Tltlow  &  Co.,  for  and  at  the 
request  of  the  defendant.  The  plea  was 
non  assumpsit,  upon  which  Issue  was 
joined.  At  the  trial,  evidence  was  intro- 
duced tending  to  prove  tbat,  although  the 
contract  sued  on  was  In  the  name  of  the 
defendant. and  ostensiblyfor  his  sole  bene- 
flt,  yet  that  Marshall  McCormlck  was 
Jointly  interested  as  a  partner  with  him. 
and  that  this  fact  was  known  to  the 
plalntlfls  when  the  money  was  paid. 
After  the  evidence  on  both  sides  had  been 
closed,  the  court,  on  the  defendant's  mo- 
tion, Instructed  the  Jury  tbat  if  they 
should  believe  from  the  evidence  that  Mar- 
whaW  McCormlck  was  Jointly  Interested 
with  the  dtfoidaat  In  the  alleged  con- 


tract sned  on.  and  that  that  fbet  was 
known  to  the  plalntUEs,  or  either  of  them, 
at  the  time  the  contract  was  entered  Into, 
or  at  anytime  before  the  Instltntion  of 
the  salt,  then  that  Marshall  McGormlcfc 
was  a  necessary  party  tu  the  salt,  and 
they  should  find  for  the  defendant.  They 
did  find  for  the  defffiidant,  and  the  court 
entered  Judgment  accordingly,  which  Is 
the  Judgment  complained  ol. 

The  question  Is  thoa  presented  wtaetber 
the  non-Jolnder  of  a  co-contractor  as  a  de- 
fendant can  be  taken  advantage  of  under 
the  general  Issue  In  an  action  of  aaaump- 
ait,  on  the  grounds  of  a  variance  between 
the  aU^ata  and  the  probata^  wboi  the 
omission  of  theeo-contractor  doea  not  ap- 
pear on  the  face  of  the  declaration.  The 
circuit  court,  by  Its  Instrnctlon,  held,  in 
effect,  that  It  can ;  bat  nothing  Is  now 
better  settled  than  tbat  It  cannot.  The 
precise  question  was  determined  by  this 
court  in  Pronty  v.  Mitchell.  76  Ta.  169, 
which  was  an  action  on  a  partnerBhip 
transaction,  In  which  case  It  was  said 
that  the  objection  can  be  taken  only  by 

?lea  In  abatement,  verified  by  affidavit, 
'he  fallnre  of  the  defendant  to  plead  In 
abatement,  said  the  court,  was  a  waiver 
of  the  objection;  and  this  mle  holds  In 
Buch  cases,  it  was  added,  althongh  It 
should  appear  by  the  evidence  that  the 
plaintiff  knew  ol  the  partnership.  This 
has  alwaj's  been  the  prevailing  doctrine. 
Bays  Prof.  Minor,  In  respect  to  the  action 
of  covenant  and  of  debt,  even  on  simple 
contracts;  but  from  the  time  that,  nnder 
the  sanction  of  Slade's  Case,  4  Coke.  83a, 
the  action  of  trespass  on  the  case  in  aa- 
aampait  came  Into  common  use  as  a  con- 
current remedy  with  debt  on  promises  to 
paymoney,  not  nnder  seal,  it  was  lung  the 
practice  In  that  action  to  prove  the  non- 
joinder of  the  co-contractor  at  the  trial, 
upon  the  general  Issue  ol  son  aaaampait, 
on  a  motion  that  a  variance  was  thereby 
eatabllBhed  between  tbe  declaration  and 
the  proofs.  This  practice,  however,  nnder 
the  Influence  of  Lord  Mansfield,  was 
abandoned  In  Rice  v.  Shute,  5  Burrow8,2611, 
a  cue  which  was  followed  by  Abbot  v. 
Smith.  V  W.  B1. 947.  and  has  ever  ^nce  pre- 
vailed In  England  and  America.  4  Minor. 
Inat.  (2d  Ed.)  marg.  p.  680;  Barry  v. 
Foylee,  I  Pet.  311;  Metcall  v.  Williams.  IM 
U.  S.  93;  Seymur  v.  Mlntnm,  17  Johns. 
169:  Williams  v.  Allen.  7  Cow.  816;  Hen- 
derson V.  Hammond,  10  Ala.  840;  1  Smith, 
Lead.  Cas.  (7th  Amer.  Ed.)  878,  notes  to 
Rice  Sbnte. 

At  the  trial,  after  evidence  bad  been  in- 
troduced tending  to  prove  that  MarahsU 
McCormick  wasjointlylnterested  as  a  part- 
ner In  the  contract  sued  on,  a  witness  for 
the  plaintiffs  was  asked  the  following 
question:  "Will  you  state  whether  at  any 
time  yon  had  any  conversation  with  Mar- 
shall McCormick  upon  the  subject-matter 
of  this  controversy,  and  whether  you  at 
any  time  presented  bim  with  an  Itemlied 
statement  of  the  account  of  the  plaintiffs 
against  tbe  defendant?"  But  the  court 
refused  to  admit  the  question  to  be  an- 
swered, to  which  ruling  the  plaintUls  ex- 
cepted. We  are  of  opinion  that  the  excep- 
tion Is  well  taken.  The  qontlon  waa 
clearly  proper,  and  the  mart  errad  in  re- 
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ToBlng  to  permit  the  witness  to  annwer  It. 
It  Is  an  eleraeDtary  principle  that  the  acta 
and  declarations  ot  each  member  of  a  part- 
nnshlp  in  fortherance  <A  the  common  ob- 
ject ot  the  association  are  blndlnsT  on  the 
firm;  and  so  It  has  been  held  that  admis- 
sions made  by  one  partner,  after  the  dis- 
solution, in  refrard  to  the  business  of  the 
firm,  previously  transacted,  are  likewise 
bindlnpron  the  Arm.  1  Oreenl.  Ev.  §  112. 
It  follows  that  the  circuit  coart  also  erred 
In  oTerriiUns  the  plaintiffs*  motion  for  a 
new  trial,  on  the  eronnd  of  misdirection 
by  the  conrt ;  and  for  these  reasons  the 
Jadgment  mnnt  be  reversed,  and  a  new 
trial  awarded  by  an  order  to  be  entered 
here. 


Skinskb  y.  Abmstroho. 


Oepti 


( Aqmme  Oowt  <tf  .Appeal*  of  VtrgMa- 

Ui,  1800.) 

Stxtdtb  ot  Fhavds— Dbbt  of  Anothxr. 
A  complaint  alleved  that,  plaintiff  and  one 
J.  beinfr  Jointly  indebted  to  C.  for  <B. 000,  plaintiff, 
to  secnre  Said  debt  and  Interest,  conTeyeaoertain 
land  to  8.  as  trustee,  and  for  the  same  purpose 
J.  conveyed  certain  land  to  B.  as  trustee;  ft  being 
provided  that  on  default  In  payment  the  tmstee 
shonld  Bell  ttie  land,  ptqr  the  debt,  and  torn  the 
residue  over  to  the  grantors;  that,  in  pnntuance 
of  said  provisions,  said  trustee  sold  to  defendant 
the  land  conveyed  by  said  J.,  and  defendant 
agreed  with  theO^stee  and  plaintiff  that  he  would 
pay  tor  said  land  t&,000,  and  in  addition  thereto 
pay  to  plaintiff  such  stun  as  plaintiff  had  paid  on 
aaid  debt  of  16,000,  and  interest,  whicbshouldhave 
been  paid  bysaid  J,  thatthis  wasnotagra- 

tuitOTis  promise  to  answer  for  the  debt  of  anottier 
which  Code  Va.  1887,  f  2840,  provides  shall  he  in 
writing,  but  merely  a  promise  in  consideration  of 
the  \mua  to  pay  ]nrt  ci  the  porohuse  money  to 
plaintiff,  Inalead  of  the  tnutee,  whioh  wm  not 
within  the  statute  of  traods. 

Brooke  *  Scott,  for  plalntllT  In  error. 
Eppa  Hnatoa,  Jr.,  J.  Af.  Forben,  and 
chaiiea  T.  OreeOt  for  defendant  in  error. 

Fauntijbroy.  J.  This  la  a  writ  of  error 
to  a  Jadgmeut  of  the  circuit  court  of 
Fauquier  county,  rendered  on  the  16th 
day  of  January,  1889,  In  an  action  of  aa- 
aarnpalt  pending:  In  the  name  of  John  S. 
Armstrong's  Adm'r  v.  John  K.  Sklnker. 
The  facts  ot  the  ease  as  alleged  by  the 
plaintiff,  and  not  contested  by  the  de- 
fendant, are  set  out  in  the  declaration  as 
follows,  vis.:  "For  this,  that  heretofore, 
vis.,  on  the  Wtb  day  of  January,  3866,  a 
certain  James  Wright  James  and  the 
plaintiff  (Armstrong)  were  Indebted  Joint- 
ly to  a  <,*ertain  John  N.  Coombs  In  the  sum 
of  f6,000,  payable  five  years  after  said  ^th 
of  January.  1865,  with  interest  from  said 
20th  of  January,  1855,  payable  on  the  Ist 
days  of  July  and  January  of  each  and 
every  year  till  paid,  lor  which  they  exe- 
cuted their  bona,  with  one  Isham  Keith 
as  their  surety,  payable  to  said  John  N. 
Coombs;  and  for  securing  the  payment  of 
said  principal  money,  and  Interrat  there- 
on, as  aforesaid,  he,  the  said  plaintiff, 
John  8.  Armstrong,  and  Jane,  his  wife, 
conveyed,  by  deed  dated  January  20, 
1865,  to  B.  H.  Shackleford  and  Edward  M. 
Sptlman,  trustees,  two  certain  tracts  of 
land.  —  one  containing  cures,  situ- 
ate In  Culpeper  county,  and  one  contain- 
ing  acres,  situate  In  Fauquier  conn- 
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ty.  And  the  said  Jaines  Wright  James 
and  Mary,  his  wife,  also,  on  the  said  20tb 
Jannary,  1855.  by  their  deed,  conv^ed  to 
Bufd  B.  H.  Shackleford  and  Edward  M. 
RpUman,  trustees,  one  undivided  moiety 
of  a  tract  of  land  containing  about  1,000 
acres,  situate  In  Faagulei*  county,  adjoin- 
ing the  lands  of  and  ,  the  other 

moiety  In  said  1,000-acre  tract  being  held 
and  owned  by  the  said  defendant,  John  K. 
Sklnker,  upon  trust  that.  In  default  ot  pay- 
ment of  said  principal  and  Interest,  or  any 
part  theieot,  when  the  same  shall  become 
due,  said  trustees  should  sell  said  tracts 
of  land,  respectively,  at  public  auction, 
aiter  advertising  time  and  place  of  salefor 
no  days  In  a  newspaper  published  at  War- 
renton,  and  pay  from  the  proceeds  ot  sale 
^First,  the  expenses  of  the  trust ;  and,  sec- 
ondly,  the  debt  and  Interest  aforesaid ;  and 
thereeldueshonldpay  tothegrantors.  And 
the  plaintiff  avers  that  the  said  Edward 
M.Spllman,  tfaeRarvtving  trustee,  {his  co- 
trustee, B.  H.  Shackteford,  having  departed 

this  life  on  the  ,)  did.  In  pursuance  of 

the  proTlsions  ot  said  trust-deed  executed 
by  said  James  W.  James,  on  the  blank  day 
ot  May,  1879.  sell  the  said  moiety  of  the 
1,000-aere  tract  of  land,  so  conveyed  In 
trust,  to  the  said  defendant.  James  K. 
Sklnker;  and  the  said  defendant  under- 
took, promised,  and  agreed  with  the  said 
Edward  M.  Spllman  and  the  plaintiff  that 
he  wonld  pay  for  the  said  moiety  ot  the 
said  1,000-acre  tract  of  land  the  sum  of 
93,000,  and  also.  In  addition  thereto,  that 
he  would  pay  to  the  plaintiff  such  sum  of 
money  as  the  jilnintllT  had  then  paid  to 
the  said  John  N.  Coombs  upon  said  debt 
of  96,000,  and  interest  thereon,  which  was 
rightfully  due  by,  and  should  have  been 

fialdby,sald  James  W.James  to  said  John 
.  Coombs,  (the  amount  of  which  addi- 
tional sum  was  not  then  ascertained  and 
known  bysaid  plalntttf,)  when  the  same 
shonld  be  ascertained,  and  he  be  thereto 
required.  **  Tothlsdeclarailon  the  defend- 
ant, on  the  8th  day  of  September,  1880, 
flied  a  general  demurrer,  In  which  the 
plaintiff  Joined.  On  the  16th  of  January, 
1889,  the  demurrer  was  argued,  and  "It 
seemed  to  the  court  that  the  said  declara- 
tion Is  sufflelent  In  law  for  the  plaintiff  to 
have  and  maintain  his  action  against  the 
defendant ;  whereupon  It  Is  considered  by 
the  court  that  the  said  demurrer  be  orer- 
ruled."  The  defendant  pleaded  non-aa- 
aampalt,  and  Don-aaavmpait  within  Ave 
years,  and  issues  were  Joined  upon  these 
pleas.  On  the  14th  day  of  February.  1889, 
thecause  wastried  by  a  Jury,  who  rendered 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  In  the  sum  of  91|348.78,  with  in- 
terest from  the  Ist  of  January,  Igro,  till 
paid.  The  defendant  moved  the  court 
to  set  aside  the  verdict,  and  to  fcrant  a 
new  trial  ot  thecase;  which  motion  the 
court  overruled,  and  rendered  Judgment 
upon  the  said  verdict  tor  the  said  sum  ot 
91iS48.78,  and  interest,  as  aforesaid,  and 
costs.  Whereupon  the  defendant  obtained 
from  this  court  a  wri  t  of  error  and  super- 
aedena.  The  facts  stated  In  the  declara- 
tion are  admitted  by  the  demurrer,  and 
the  only  errors  assigned  arethe  overruling 
of  the  demurrer,  and  the  Judgment  of  the 
court  upon  the  verdict.    The  sole  qiKS- 
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tton  to  be  decided  by  this  court  upon  the 
record  is  on  the  pleadings,  vis.,  whether 
tt  was  error  In  the  ctrcalt  conrt  to  orer- 
rnle  the  demurrer.  The  onlygronnd  of 
the  demurrer,  as  stated  In  the  defendant's 
brief,  was  (1)  that  the  allied  Aaaampsit, 
as  presented  in  the  declaration,  was  with- 
out consideration,— a  nodnzn  pactum;  (2) 
that  the  all^ired  promise  and  axaumpgit  of 
the  defendant,  Sklnker,  was  a  promise  to 
answer  for  the  debt  of  another,  and  as 
sneh,  not  being  in  writing.  It  was  within 
the  operation  of  Code  Va.  1887,  S  2840,  and 
void,  and  that  thertfure  the  demurrer  to 
the  declaration  ought  to  have  been  sus- 
tained and  the  suit  dismissed. 

We  are  of  opinion  that  the  judgment  of 
the  conrt  overruling  the  demurrer  was 
right.  It  was  not  necessary  to  aver  In 
the  declaration  that  the  promise  of  Skln- 
ker,  the  pnrrhaser  of  the  land,  was  in 
writing.  That  was  a  question  of  fact  to 
be  determined  by  plea  and  proof  In  a 
proper  case.  1  Chit.  Fl.  832;  Browne,  St. 
Frauds,  S  Green.  Pr.  6  308  ;  7  Walt, 
Act.  ^  Del.  pp.  65.  66,  9  8;  Marston  v. 
Swett,66  N.T.209:  Walsh  v.Kattenburgb, 
SMlnu.  18].(Gil.  99;^  Wakefield  v.  Oreen- 
faood,  29  Cal.  699.  and  cases  cited.  Nou 
■coDst&t  that  In  this  case  the  promise  was 
not  In  writing.  The  presumption,  in  the 
-circumstances  detailed  In  the  declaration, 
is  that  it  was  In  writing.  The  paymf>nt 
promised  was  of  part  of  the  purchase 
money,  for  the  undivided  moiety  of  the 
1,000-acre  tract  of  land,  and  was  part  of 
the  contract  of  the  sale  of  the  said  land 
between  the  trustee,  Spllman,  and  Skln- 
ker,  the  buyer,  and  It  was  part  of  the  con- 
sideration for  the  conveyance  of  January 
1, 1879.  The  deed  Is  not  lu  the  record,  but 
it  would  be  a  violent  presumption  to  as- 
sume that  the  terras  of  sale  agreed  on  by 
the  trustee  and  the  buyer  were  not  speci- 
fied in  the  deed.  But,  evra  If  It  were  not, 
this  promise  sued  on  does  not  come  wllhln 
the  statute  of  frauds,  (Code  Va.  1887,  { 
2840,)  which  has  no  application  to  the 
tacts  of  the  case.  That  statute  contem- 
plates a  gratultons  verbal  promise  by  one 
to  pay  the  debt  which  be  does  not  owe 
and  Is  not  liable  for, bat  which  Is  owed  by 
another;  and  the  Intent  and  purpose  of 
the  statute  Is  to  compel  the  reduction  of 
the  evidence  to  writing,  of  such  voluntary 
promise,  for  the  protection  alike  of  prom- 
isor and  promisee  from  fraud,  by  re&- 
Hon  of  the  uncertainty  of  any  demand  on 
rtuch  contractwlthoutconslderatlun.  But, 
In  this  case,  the  promise  of  Skfnker  was 
not  to  pay  the  debt  of  James  battopa^ 
his,  Sklnker's,  own  debt,  for  the  land  he 
had  bought  from  Spllman,  the  trustee; 
and  It  wss  simply  the  application  of  a 
payment  of  part  of  the  purchase  money 
due  from  Skln»er,  In  consideration  of  the 
land  sold  to  him.  It  was  as  much  a  part 
of  the  purchase  money  as  was  the  $8,000, 
and  Skinker  was  bound  to  pay  it  to  the 
trustee,  who,  Instead  of  recavug  It,  and 
paying  It  to  Armstrong,  In  dlschaige  of 
the  Hen  which  Armstrong  held  on  the 
land,  stipulated  with  Skinker,  the  pur- 
chaser of  the  land,  that  he  should  pay  It 
to  Armstrong.  The  purchase  of  the  land 
Is  a  new  and  original  consideration,  mov- 
ing between  the  newly  contracting  par- 


ties, and  the  promise  to  pay  the  debt  of 
anoth<»'  is  not  within  the  letter  or  the 
spirit  of  the  statute  of  frauds,  where  there 
is  a  new  and  original  consideration,  and 
a  novation  of  the  debt.  Hopkins  v.  Rich- 
ardson, 9  Orat.  494 ;  Story,  Frono.  Notes, 
S  467;  Forth  v.  Stanton,  1  Sannil.  fll, 
note  2;  Leonard  v.  Vredenburgh,  8  Johns. 
29-32;  Wright  v.  Smith,  81  Ya.  782;  Em- 
erson V.  Slater,  22  How.  28;  Malloiy  v. 
GlUett.2l  N.  T.4ia:  FoUam  v.  Adams,  S7 
Yt.  891;  Throop,  Yerb.  Agr.,  S  and 
note  to  section  047;  Bosenbamn  v. Good- 
man, 78  Ya.  121.  There  is  no  pretense  by 
the  defendant  that  this  application  of 
BO  much  of  the  purchase  money  to  be 
paid  by  Skinker  for  the  land  was  made 
without  James'  authority;  and  the  very 
delay,  until  the  amount  Armstrong  had 
paid  for  James,  and  for  which  be  bad  a 
right  to  be  r^mbnrsed  by  salMitltntlon  to 
the  Hen  creditor's  right  was  ascertained, 
showed  that  James  was  a  party  to  that 
settlement  and  reimbursement.  Spllman 
was  trustee,  and  acted  for  James;  and, 
with  James'  assent,  directed  the  applica* 
tlon  of  somuch  of  the  purchase  money  doe 
by  Skinker  to  the  relmbursemmt  of  Arm- 
strong, when  that  amount  should  be  as- 
certained. To  this  Skinker  agreed ;  and. 
on  these  terms,  he  was  tendered,  and  he 
rec^ved,  the  deed  for  the  land  of  Janu- 
ary 1, 1879.  The  amount  bo  due  to  Arm- 
strong, promised  by  Skinker  to  be  paid 
out  of  his  debt  for  the  purchase  money, 
was  ascertained  within  the  year,  and  suit 
on  the  promise  was  brought  within  two 

J '-ears.  The  authoritleH  dted  by  the  de- 
endant's  counsel  can  have  no  bearing 
upon  this  case,  which  Is  simply  a  case  of 
application  of  the  payment  of  Sklnker's 
own  debt  to  the  trustee,  Spllman.  We 
are  of  opinion  that  there  is  no  error  In  the 

iudgment  of  the  circuit  court,  as  presented 
ly  the  record,  and  onr  Jadgment  is  to 
aflSrm  the  same. 

Obb  v.  Ghandlbb. 

BsroFFiL  nr  Pais. 
Whnea  ohsagels  midelsthstanBsefs 

sale,  with  the  saasnt  sod  partly  for  flw  bonefit  of 
one  interested,  he  oaanot  be  beerd  to  «*™rl^*n  ^ 
■uoh  ohonge. 

Appeal  from  circuit  court,  Lee  county. 
Jlfr.  Rlchmoad,  for  ^ptilant.  Afr.  Mtfs- 
mora,  for  appellee. 

HiMTOM,  J.  This  is  an  action  of  debt  on 
a  bond  brought  by  Mary  Chandler,  snrvlv- 
ing  persoueu  representative  of  James 
Chandler,  deceased,  against  James  W. 
Orr,  surviving  obligor  of  himself  and  A 
J.  fi.  McElny,  deceased.  The  pertinent 
facts  In  the  case  are  these*  On  the  4tb  day 
of  February,  1871,  A.  J.  B.  McElny  and  J. 
W.  Orr  executed  thdr  bond  to  James 
Chandler  for  91,000,  payable  one  year 
after  date,  with  Interest  at  the  rate  of  13 
per  cent,  per  annum ;  and,  to  further  se- 
cure this  debt,  McElny  executed  a  deed  of 
trust  conveying  a  piece  of  land  In  Tice 
county,  known  as  the  "Gray  Place.**  to  8. 
D.  McElny,  trustee.  The  debt  waa  not 
paid  at  maturity.    ShorUy  thereafter. 
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McEIny,  James  Chandler,  S.  D.  McElny, 
the  trustee,  having  all,  In  the  mean  while, 
died,  G.  T.  Dnncan  was  sabstltuted  as 
trustee.  BntiMqnently  Mrs.  Mary  Chan- 
dler,  who  bad  qaatlfled  as  one  ol  the  per- 
■onal  TspresentatlTes  of  her  hnsband, 
James  Chandler,  became  possessed  of  the 
bond  as  part  of  her  distributive  share  of 
her  husband's  estate.  James  W.  Orr,  the 
eeenrity  to  the  bond.  qoaUfled  as  adminis- 
trator of  A.  J.  B.  McElny,  and  proceeded 
to  sell  the  real  estate  of  his  decedent  for 
tlie  payment  of  debts;  and,  among  other 

g feces  of  property,  the  Gray  tract,  which 
y  the  terms  of  the  deed  of  trust  was  to 
be  sold  for  cash,  was  sold  with  the  con- 
sent of  Mrs.  Chandler  upon  a  cmdlt  of  one, 
two.  and  three  years,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  the 
day  of  sale.  And  the  Inference  Is  irresisti- 
ble from  what  appears  In  the  record  that 
Mm.  Chandler  was  Induced  to  give  her 
consent  to  this  chango  In  the  terms  of  sale, 
•Imply  from  a  desire  to  aid  In  the  procure- 
ment of  the  best  price  for  the  land,  and  to 
favor  the  security,  James  W.  Orr,  who  was 
also  one  of  the  purchasers,  but  who  had 
never  paid  up  what  he  owed  on  acconnt 
of  his  purchase,  when  this  writ  of  error 
-waa  taken  in  18H9,  althongrta  his  purchase 
-was  made  in  1879, 10  years  before.  The 
Gray  place  soldforthe  net  sum  of  fl,458.54. 
The  contention  of  the  plaintiff  In  error  Is 
that  Mrs.  Chandler's  bond  should  be  cred- 
ited with  the  said  sum  of  $1,458.54.  as  of 
the  8d  day  of  March.  1R79,  the  day  of  sale, 
although  only  bearing  6  per  cent,  interest; 
find  that,  by  so  doing,  the  debt  will  be  ex- 
ttngnlsbed.  But  we  regard  this  view  as 
cleariy  nntenable.  It  Is  plain,  as  we  b»- 
fore  Intimated,  not  only  that  Mrs.  Chan- 
dler was  Induced  to  agree  to  sale  on  credit 
to  favor  Orr.  with  his  knowledge,  and 
tacit  assent;  and  that  he  certainly,  and, 
In  all  probability,  the  estate  of  his  decedent, 
have  been  bsomted  by  the  change  In  the 
terms  of  sale.  And  ol  course  he  cannot 
now  be  permitted  to  complain  of  a  change 
whlfh  was  made  with  hfs  assent,  and 
partly  for  his  own  benefit,  nor  heard  to  as- 
sert that  this  change  deprived  Mrs.  Chan- 
dler of  her  righti  under  her  contract.  Wo- 
mack  T.  Faxton's  Ex'rs,  84  Ya.  9.  6  IS.  B. 
Bep.  600.  The  Judgment  appealed  from  Is 
plainly  right,  and  most  be  affirmed. 


Pabb  et  al.  t.  Saundxbs.! 
<SupriiM  Otnat  cf  A^wilt  qf  Fftvlnla.  Aug. 

FlUUDDiaKT  COKTSTAKOBS— HlOHTB  AXXt  LUBIL- 

ithb  or  PcBOHunu 
1.  A  father,  having  debts  amonntlnff  to  990,- 
OOO,  bnd  propenr  oot  exceeding  917,000,  conTeyed 
to  hla  son  R.  twx>  pieces  of  land,  the  price  recited 
belne  910,000.  A  month  later  he  conveyed  to  his 
soil  W.,  In  vast  for  fala  creditors,  alibis  personal 
property,  amoimtlnff  to  91,800,  reserving,  how- 
ever, oontrol  and  the  right  tonseit  for  five  years, 
wittumt  aooonntlngto  any  one.  Two  weeks  later, 
he  caused  certain  land  -milch  he  had  bought,  but 
of  which  he  bad  never  taken  a  conveyance,  to  be 
conveyed  to  his  son  W.  The  land  was  worth  91,- 
HOO,  Nt  the  omslderation  on  which  the  convey- 
Aiioe  was  made  was  that  W.  should  wy  the  9^0 
pnchase  money  still  due  thereon,  and  give  to  his 

Omitted  froin  offlotalrq^artB. 


father  his  services  as  a  ^yslcian.  Boon  there- 
aftffi*  Judgments  were  rendered  against  the  father 
amounting  to  910,000.  Prior  to  the  conveyance  to 
R.,  the  father  bad  given  bis  note  of  910,000  to  one 
G-.,  in  settlement  <a  the  latter's  claims  for  serv- 
ices rendered  as  a  clerk.  The  consideration  of 
the  coaveyanoe  to  B.  was  that  he  should  assume 
and  pay  uils.  In  fact  R.  paid  but  a  few  hundred 
dollars  of  It,  and  0-.,  who  lived  part  of  the  time 
wlthR.  and  part  of  the  time  with  the  father,  never 
messed  the  claim,— in  AkA,  totdc  in  place  thereof 
R.  *s  note  for  a  smSll  amomii,  and  Us  n^tnnise  to 
do  oertatn  things.  Moreover,  It  app«wt«d  that 
naittwr  R.  nor  his  father  expected  that  they  would 
have  to  U.  much  of  anytbing.  Thereafter  R., 
shortly  before  going  into  bankmptoy,  conveyed 
the  land  to  W.  The  fi^ther  continued  in  posses- 
sion of  the  premises  anUl  his  death.  JSCelo,  ttiat 
the  tzansacuons  were  volostazy,  sad  In  finfud  of 
the  father's  creditors. 

S.  The  vendor  of  the  land  which  was  conveyed 
to  W.  having  a  purt^iase-money  lien  thereon  for 
9850,  W.  was  entitled  to  he  ralmboned  for  stioh 
parttheceot  ae  hepald  aftsrhls  CuaMr's  cnditors 
brought  nut  for  the  land. 

£  In  a  suit  by  aredltors  to  set  a^e  a  trvoA- 
nlent  conveyance,  the  grantee  can  be  held  liable 
for  rents  and  pralts  prior  to  the  time  of  the  de- 
cree against  him,  when  theoreditors  hsd  sirNdy 
otitained  Judgments  acatnit  tne  deMer. 

Appeal  from  circuit  court,  Essex  county. 
Joaea  A  BoahOa,  for  appellants.  Joba 
A.  Mendlth,  tor  appellee. 

Staplics,  J.  The  appellants  Hied  tb^ 
bill  in  the  circuit  court  of  Essex  county, 
for  the  purpose  of  setting  aside,  as  fraudu- 
lent, certain  deeds  executed  by  John  Saun- 
ders to  his  sons,  Bobert  and  Walton 
Saunderi.  The  circuit  coart  waa  of  opin- 
ion the  deed  of  trust  executed  to  Walton 
Saunders  the  12th  of  FebrDary,  1866,  was 
fraudulent  and  void  as  to  creditors,  and 
so  declared  In  its  decree  of  the  26th  of 
April,  1867.  No  complahut  te  made  of  that 
decree  by  either  of  the  parties,  and  it  wlU 
not  be  further  considered.  The  circuit 
court  was.  however,  further  <^  opinion 
that  tlw  plalntiftb  (the  app^lants  and 
other  creditors  of  John  Saunders)  bad 
failed  to  make  out  a  cane  of  fraud  in  the 
two  deeds  executed  by  John  Saunders  to 
Robert  Saunders  the  4th  of  January,  1866, 
and  accordingly,  at  the  July  term,  1876, 
the  court  entered  a  decree  dismissing  so 
much  of  the  bill,  original  and  amended,  as 
related  to  these  deeds.  The  court  was 
farther  ot  opinion  that  the  property 
known  as^MTonnt  Ifebo''lsUabie  to  the 
creditors  of  John  Saunders  to  tlra  extent 
of  the  purchase  mon^  paid  by  him,  and 
to  Walton  Saunders  tor  the  amount  paid 
by  him;  and  an  order  was  entered  for  the 
purpose  of  ascertaining  the  sums  respect- 
ively paid  by  said  parties.  From  that  de- 
cree the  appeal  in  this  case  was  takok, 
and  to  It  our  Inquiries  must  be  directed. 

The  first  question  to  be  considered  Is 
whether  the  deeils  to  Bobert  Saunders  are 
fraudulent  and  void  as  to  creditors.  In 
order  properly  to  decide  this  question,  we 
most  look  at  the  Indebtedness  of  John 
Saunders  at  the  time;  the  value  of  his  es- 
tate, real  and  personal ;  the  disposition 
made  by  him  of  that  estate;  and  the  cir- 
cumstances attending  and  following  the 
execution  of  the  deeds  tiiemselves.  It  ap- 
pears then  that  In  January,  1N66,  John 
Saunders'  Indebtedness  amounted  to 
about  f 28,000,  excluslTe  of  the  debt  claimed 
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to  be  due  Mortimer  Gravatt,  hereafter  to 

be  more  partlcolarly  meutloDed.  His 
property,  real  and  personal,  c]ld  not  exceed 
the  valoe  of  917.U00;  bo  that  in  lact  be 
was  then  actually  Insolvent.  If  he  had 
not  tbflu  been  sued  he  certainly  waa  very 
Boon  atterwardR ;  forlt  appears  that  Judsr- 
menta  were  rendered  against  blm  at  the 
April  term,  1866,  to  the  amount  of  f 10,000. 
In  this  condition  of  things,  John  Saunders 
executed  to  his  son  Robert,  then  residing 
in  the  state  ol  Aiabama,  the  two  deeds 
already  referred  to, — the  one  conveying  an 
estate  known  as  "Wheatland,  "containing 
447  acres,  at  the  price  of  f 9,000 ;  the  other 
conveying  **  Loretto, "  the  family  residence, 
containing  4  acres,  a  d  welllng-hnase,  store- 
hoDse,and  other  outbuildings,  at  the  price 
of  91.000.  By  deed  bearing  date  the  6th 
of  February, 1806,  John  Saunders  conveyed 
in  trust  to  his  son  Walton  Saunders,  tor 
the  benefit  of  his  creditors,  his  entire  per- 
sonal estate,  of  the  value  of  about  18  or  14 
hundred  dollars,  reserving,  however,  in 
the  deed  complete  control  of  the  property, 
with  the  right  to  hold,  use,  and  en]oy  the 
same  for  the  space  of  five  years,  without 
accountability  to  any  one.  It  further  ap- 
pears that  John  Saunders  bad  purchased 
of  William  L.  Waring  a  tract  of  land 
known  as  "Mount  Nebo,"actbe  price  of 
$3,908.75,  and  that  he  had  paid  all  the  pur- 
chase money  except  about  $850;  but  he 
had  received  no  conv^anee.  On  the  16tb 
of  Febraui7, 1866.  he  caused  this  tract  to 
be  conveye<l  to  his  son  Walton  Saunders, 
upon  the  consideration,  as  stated  In  the 
answer  of  Walton  Saunders,  that  be 
would  pay  the  balance  of  the  purchase 
money,  amounting  to  $860,  and  also  settle 
and  reside  near  his  father,  practice  there 
bis  profession  as  a  physician,  and  give  the 
latter  his  counsel  and  assistance  In  his  de- 
dining  years.  It  will  thus  be  seen  that 
•lohn  Saunders,  In  the  short  space  of  a 
month  or  two,  and  obviously  In  anticipa- 
tion of  the  Judgments  about  to  be  ren- 
dered against  talm,  had  divested  himself  of 
his  entire  estate,  the  greater  portioo  of  It, 
and  by  far  the  most  valuable,  being  con- 
veyed to  his  two  sons.  Tbe  only  part  uf 
it  dedicated  to  his  creditors  was  of  little 
value  compared  with  the  other,  and  is  ac- 
companied with  reservHtions  which  ena- 
ble the  grantor  to  consume  the  whole  of  It 
before  tbe  rights  of  creditors  attach.  The 
transaction  speaks  for  Itself.  Every  im- 
partial mind  will  at  once  declare  the  pre- 
sumption of  fraud  to  be  almost  Irresisti- 
ble, and  only  to  be  repelled  by  the  strong- 
est and  most  persuasive  evidence. 

I^et  us  next  Inquire  Into  the  facts  relied 
upon  to  sustain  these  conveyances.  It 
seems  that  John  Saunders,  fur  many  years 
prior  to  the  war,  was  a  merchant  In  Essex 
county,  and  that  Mortimer  Gravatt  was 
his  clerk,  doing  business  upon  an  agreed 
salary  of  from  two  to  five  hundred  dollars, 
a  very  small  portion  of  which  had  ever 
been  paid.  In  April,  18^,  Saunders  and 
Gravatt  had  a  settlement,  which  showed 
a  balance  of  $9,859.04  due  Uraratt,  for 
which  amount  Saundersexecuted  bis  bond 
to  Gravatt.  In  November,  1865,  it  was 
agreed  between  John  Saunders  and  Rob- 
ert Saunders  that  thelattershould  become 
the  purchaser  of  tbe  two  estates  of  his  tar 
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tber  known  as  "Wheatland"  and**  Loret- 
to,** at  the  price  of  $30,000;  and,  in  con- 
sideration thereof.  Robert  Saunders  was 
to  assnme  tbe  payment  of  the  debt  due 
Gravatt,  which  was  about  sufficient  to 
absorb  tbe  whole  amount  of  tbe  purchase 
money  of  the  two  estates.  In  nccordaoce 
with  this  understanding,  Robert  Saunders 
entered  into  an  arrangement  with  tiravatt 
by.  which  he  aasnmed  the  payment  of  and 
became  the  owner  of  the  bond  held  by 
Gravatt  upon  John  Saunders.  .  It  is  In- 
sisted that  all  this  was  done  intbentmost 
good  faith:  that.  In  the  absence  of  any 
bankrupt  law,  John  Saunders  bad  tbe 
right  to  prefer  any  one  of  bis  creditors, 
and,  as  Gravatt  had  been  for  many  years 
a  member  of  his  family,— a  clerk  who  had 
rendered  long  and  meritoiloas  aervlces, 
—it  was  but  Just  and  proper  he  aboiUd 
make  some  arrangement  to  secure  him. 
This  Is  the  pOBitlon  nf  the  appellee,  the 
correctness  of  which  may  be  conceded, 
provided  the  boa&  Sdea  of  tbe  transaction 
is  estabUsbed.  The  facts  already  stated 
,show  that  the  purpose  of  John  Saunders, 
In  anticipation  of  the  Judgments  to  be  ren- 
dered against  bim,  was  to  place  bis  entire 
estate  beyond  the  reach  of  bis  creditors. 
That  Robert  Saunders  bad  notice  of  bis 
Intentions  will  be  made  clear  In  tbecounse 
of  this  opinion.  Tbe  correspondence  of 
tbe  parties  shows  that  neither  John  nor 
Robert  Saunders  ever  for  a  moment  enter- 
tained the  idea  of  paying  Gavatt  thelull 
amount  of  bis  debt.  Both  of  them  thought, 
and  Indeed  so  declared,  be  would  be  eaaily 
satisfied,  and  tbe  result  proved  they  were 
correct  in  their  calculations.  That  debt, 
however, to  Its  tullamount,  was  to  be  used 
for  the  purpose  of  screening  the  prop- 
erty from  the  demands  of  northern  cred- 
itors. It  apjwwB  that  In  November,  1W6, 
Gravatt  assigned  the  bond  to  RobertSann- 
ders.  At  that  time  it  amounted  to  some- 
thing over  $11,000.  In  conslderatJon  of 
the  assignment,  Robert  Saunders  executed 
his  bond  to  Gravatt  for  $3,000,  with  three 
years*  Interest  deducted ;  and  he  further 
agreed  to  furnish  Gra  vatt.  as  poon  as  prac- 
ticable, a  store-house  or  place  of  bnslneBs, 
and,  as  soon  as  tbe  store-bouiie  orplaee  of 
business  was  provided,  then  he  was  to  fur- 
nish a  safflclent  ceisfa  capital  to  carry  on  a 
substantial  mercantile  trade.  Who  was 
to  have  tbe  privilege  of  determining  when 
It  was  practicable  to  furnish  the  store- 
house or  place  of  business,  and  where  it 
was  to  be  located,  whether  in  Virginia  or 
Alabama,  does  not  ap[iear.  And  we  are 
equally  In  tbe  dark  as  to  what  then  con- 
stituted "a  sufficient  cash  capital  to  carry 
on  a  substantial  mercantile  trade,"  or 
which  of  the  parties  was  to  decide  that 
question.  That  a  bon&  flrfe  creditor  would 
surrrender  a  debt  of  $11,000,  the  product  of 
a  life  of  labor,  upon  a  vague  and  uncer- 
tain undertaking  of  this  sort  by  hla  debt- 
or, seems  almost  Incredible.  After  all 
this,  we  are  not  surprised  to  learn  that 
Robert  Saunders  never  furnished  the  etore- 
house  or  place  of  business,  nor  the  cash 
capital:  and  all  that  he  ever  paid  upon 
his  bond  of  $8,000  was  the  sum  of  $600.  It 
does  not  appear  that  Gravatt  ever  even 
demanded  the  folflUm^t  of  ttaese  obliga- 
tions.  He  went  to  Alabama  and  Uved 
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with  Rotwrt  Sanndera  a  year.  He  then 
retarned  to  Vlr^nia.  and  has  resided  here 
ever  siDce  with  the  tamlly  of  John  Baiin- 
dere.  In  May,  18A8,  Bobert  Saunders  went 
Info  bankruptcy.  A  few  montliB  before 
doing  BO.  huwever,  ho  conveyed  both 
Wheatland  and  Loretto  to  his  broth- 
er, Walton  Sanndera,  at  the  nominal  price 
ot  912.000,  the  payment  of  which  was  ac- 
knowledged on  the  face  of  the  deed.  In 
hiB  schedule  In  bankruptcy  he  did  not  al- 
lude to  this  sale.  He  surrendered  neither 
houses  nor  money.  He  did  not  even  in- 
clude Mortimer  Oravatt  In  bis  Hat  ot  cred- 
itors. As  Bobert  Saunders  reBlrted.tn  Ala- 
bama, and  his  principal  IndebtedneHS  was 
contracted  In  that  state.  It  is  very  prob- 
able his  credltotv  were  never  Informed  ot 
these  transactions,  or  of  the  pretended 
purchase  hy  which  he  became  the  owner 
of  the  estate  In  Virginia.  Mortimer  Qra- 
ratt,  however,  knew  of  the  bankruptcy, 
and  of  the  death  of  Robert  Saunders,  ut 
the  conveyances  to  Walton  Saunders,  and 
yet,  down  to  the  time  of  trial  of  this 
cause,  lo  November.  1R74,  It  does  not  ap- 
pear be  had  concerned  himself  In  any  man- 
ner about  his  debt,  or  that  he  had  made 
the  slightest  effort  to  secure  the  fulflli- 
tuent  of  Robert  Saunders'  contract  with 
lilm.  It  is  very  possible  thatOravatt  may 
tiave  bad  some  claim  agalnat  John  Sann- 
Jers  for  services  rmdered.  He  was  an  In- 
timate friend  of  the  family,  strongly  at- 
tached to  both  father  and  aona.  He  btm- 
lelf  had  no  family,  and  probably  cared 
Diit  little  about  enforcing  the  collection  of 
lis  debt.  He  was,  however,  very  willing 
:u  enter  into  any  arrangement  by  wblch 
Fobn  Saondera*  property  mlKht  besecnred 
:o  him  agalnat  the  claims  uf  his  uortbem 
iredltors,  and  he  was  content  that  Saun- 
lers*  debt  to  hira  should  be  the  means 
)y  which  that  object  was  etlected.  If  any- 
hlog  was  actually  due  him,  he  no  doubt 
-pllecl  upon  the  generosity  as  well  as  grat- 
tude  of  the  family  to  repay  him  at  some 
uture  period.  The  reealt  proved  that 
>Qtb  John  and  Robert  Saunders  were  cor- 
ect  In  sapposlng  he  would  be  easily  aatls- 
ied.  What  has  been  the  resolt  of  thlafam- 
ly  arrangement?  John  Saunders,  the 
ebtor,  continued  In  the  possesalon  and 
o)oyment  of  bis  estate  to  the  day  ot  bla 
leath.  Since  that  time,  bis  son  Walton 
Aundem  has  been  In  pOHsesslon  as  owner 
vlthuat  paying  one  dollar  to  anybody, 
xcept.  indeed,  the  small  amount  he  may 
are  paid  to  Waring  In  discharge  of  his 
en  as  vendor  on  Mount  Nebo.  Not 
ne  of  the  numerous  creditors  of  John 
annders  has  been  paid,  and.  If  Gravatt 
*  to  be  considered  a  6ooa  flrfe  creditor, 
e  has  received  only  9500  upon  hla  large 
ebt  ot  more  than  910>000.  It  a  transac* 
ion  of  this  sort  can  stand  the  ordeal  of  a 
:>nrt  of  equity,  the  principles  ot  the  com- 
lon  law.  and  the  statutes  prohibiting 
'and,  are  a  delusion  and  a  mockery. 
Tlie  learned  counsel  for  the  appellee  bas, 
owever,  laid  much  stress  upon  the  fact 
lat  bla  clients  were  called  upon  for  a  dls- 
yvery,  and,  having  made  that  discovery, 
I  reaponse  to  the  bills,  their  answer  must 
3  taken  aa  true  until  overthrown  by  the 
wtlmony  of  two  witnesses,  or  one  wit- 
wlllk  eorruboratlng  circumatances; 


and  no  sneh  teatlmony  has  been  fnmlsbed 
In  this  case  showing  the  existence  of  fraud 
in  these  transactions.  It  Is  all-aufflclent 
to  say.  in  reply  to  tbia  view,  that  an  an- 
awer  maybe  overthrown  aa  well  by  clr* 
cnmetancea  aa  by  the  direct  testimony  of 
witnesses.  A  transaction  may,  of  Itself,  and 
by  itaeir.lumi8h  the  most  satisfactory  proof 
of  fraud,  so  conclusive  as  to  ontwagh  the 
answer  ot  thedefendants,  and  even  the  ev- 
idence of  witnesses.  The  circumstances 
attending  and  following  a  transaction  are 
often  of  such  a  character  as  to  leave  not 
even  a  shadow  ot  doubt  as  to  the  real  ob- 
ject and  motive  of  the  parties  engaged  In 
It.  And  where  that  is  the  case,  aa  the  one 
before  us,  It  is  rash  to  attempt  to  claim 
any  advantage  from  an  answer  because  It 
la  responsive  to  the  bill.  Experience  at- 
tests that  In  a  majority  ot  cases  frand  can 
only  be  established  by  clrcnmstances. 
The  motives  and  intentions  of  the  parties 
can  only  be  Judged  of  by  their  actions, 
and  the  nature  and  character  of  the  trans- 
action In  which  tbey  are  engaged.  Tttese 
often  furnish  more  conclusive  evidence 
than  the  most  direct  testimony.  Let  It  be 
conceded,  however,  that  Gravatt's  debt 
was  a  Just  one.  Still,  it  be  permitted  it  to 
be  used  for  the  purpose  of  protecting  his 
debtor's  property  against  the  claims  of 
creditors,  the  transaction  is  fraudulent 
and  void.  It  a  creditor  be  privy  to  a 
fraudulent  Intent  on  the  part  ot  his  debt- 
or, and  take  a  deed  to  secure  bis  own 
debt,  with  provisions  to  hinder  and  delay 
other  creditors,  thv  deed  will  be  void,  al- 
though his  only  motive  was  to  secure  his 
own  debt,  and  the  other  provisions  were 
forced  upon  him  by  the  debtor  as  the  only 
means  of  having  his  own  debt  secured. 
Gariand  v.  RIvee,  4  Band.  (Va.)  282;  Hen- 
derson V.  Hunton,  2(1  Grat.  938.  U34,  and 
cases  there  cited.  It  must  befnrther  borne 
In  mind  that  Gravatt  Is  not  brtore  the 
court  asserting  any  claim  tu  the  payment 
of  bis  debt.  The  only  person  claiming  ti- 
tle to  the  property,  and  controverting  the 
right  of  the  appellee,  is  Walton  Saun- 
ders, who  contmedly  has  never  paXA  one 
dollar  to  anybody,  unless,  Indeed,  he  has 
made  payment  to  Waring  in  discharge  ot 
the  vendor's  Hen.  I  say  confessedly,  be- 
cause it  Is  not  pretended  heever  paid  Bob- 
ert Saunders  the  purchase  money  for 
Wheatland  and  Loretto.  It  he  has. 
It  devolved  upon  him  to  show  It^  It  was 
easy  for  him  to  produce  bis  recdpts  and 
vouchers  showing  the  fact.  He  filed  his 
deed  as  evidence  without  a  word  of  ex- 
planation. Besides,  the  fact  was  notori- 
ous that  Walton  Saunders  bas  been 
throughout  utteriy  Insolvent.  Without 
protracting  this  discussion  further,  I  think 
the  two  deeds  execated  by  John  Saunders 
to  Robert  T.  Saunders,  and  the  deed  from 
Bobert  T.  Saunders  to  Walton  Saunders, 
were  fraudulent  and  void,  and  the  trans- 
action or  arrangement  between  Joha 
Saunders  and  Walton  Saunders,  by  which 
Mount  Nebo  was  conveyed  to  Walton 
Saunders,  was  also  fraudulent  and  void, 
and  the  circnit  court  erred  in  not  so  hold- 
ing. 

The  farther  question  to  be  ctmsldered  is 
whether  Waltr>n  Saunders  Is  entitled  to  a 
Hen  upon  Mount  Nebo  for  any  pay- 
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ments  he  may  have  made  In  discharge  of 
the  Tendur'e  Hen,  In  parBaance  of  the  ar- 
rangement between  mm  and  his  fatlier, 
John  Sannders.  The  rule  settled  by  the 
conrtB  is  that,  where  the  conTeyance  is 
actnaUy-frandalent,  it  is  not  permitted 
as  secarlty  for  any  purpose.  It  Is  impos- 
sible that  a  deed  can  be  permitted  to 
stand  aa  secarlty  if  It  is  to  be  adjudged 
Totd  Ab  initio.  In  Sands  v.  Codwise,  4 
Johns.  697,  Kent,  C.  J.,  said  he  presomed 
there  Is  no  instance  to  be  met  with  ol  any 
reimbursement  or  indemnity  afforded  by  a 
court  of  chancery  to  a  particepBcriminla  in 
acaseotpositlvefraud.  A  different  rule  pre- 
Tails,  however,  where  the  deed  Is  obtained 
under  suspicious  circumstances,  or  which  is 
only  constructively  fraudulent.  In  this 
latter  class  of  cases,  the  deed  is  permitted 
to  stand  assecarltyforthepurposeof  rslm- 
bursement  or  Indemnity.  In  Boyd  v.  Don- 
lap,  1  Johns.  Gh. 482,  Chancellor  Kent  said 
nothing  could  be  more  equitable  than  this 
mode  of  dealing  with  those  conveyances 
of  such  indeclsl  re  and  dubious  aspect  that 
they  cannot  be  entirely  Buppreased  or  en- 
tirely supported  with  satisfaction  and 
safety.  See  Hendersun  v.  Hunton,  26 
Grat.  985,  where  this  question  Is  a  good 
deal  discussed,  and  the  aathorlties  cited. 
There  is  no  doubt,  as  already  stated,  the 
arrangement  between  John  and  Walton 
Saunders,  by  which  Mount  Nebo  was 
conveyed  to  the  latter,  was  a  part  and 
parcel  of  the  scheme  set  on  foot  to  protect 
the  property  of  John  Saunders  against 
the  claims  of  creditors,  and  was  therefore 
fraudulent  and  void.  And  yet  It  is  by  no 
means  clear  that  the  case  Is  within  the  in- 
fluence of  the  rnle  already  adverted  to. 
Walton  Sannders  assumed  payment  of  the 
unpaid  purchase  money,  not  to  John  Saun- 
ders, but  to  Waring,  the  vendor,  and  be- 
came Individually  bound  to  him.  The 
payments  made  by  Walton  Suundere  were 
made  to  Waring,  whose  lien  was  primary 
and  absolnte,— a  lien  which  bound  the 

groperty  in  preference  to  all  other  ulalms. 
onceding,  therefore,  the  existence  of 
fruud,  I  caunot  see  why  Walton  Saunders 
should  be  denied  the  benefit  of  the  ven- 
dor's lien.  I  am  not  entirely  satlsfled 
with  the  distinction  here  made,  and  yet  It 
seems  to  me  the  case  stands  upon  a  differ- 
ent ground  from  that  of  a  debtor  who 
conveys  to  a  partfeeps,  and  which,  tieing 
void,  is  not  a  security  for  any  purpose. 
In  this  case  there  is  no  fraudulent  convey- 
ance. The  money  paid  is  not  to  the  fraud- 
ulent debtor,  but  to  a  third  person,  whose 
lien  was  nndisputed  and  paramount,  and, 
if  not  so  paid,  could  have  been  enforced 
against  the  land.  Besides,  whatever 
amount  may  have  been  paid  by  Walton 
Saunders  must  have  been  paid  wb&a  thia 
bill  was  filed,  in  1866.  The  creditors,  hav- 
ing asserted  a  claim  to  the  property,  and 
having  by  their  suit  placed  it  under  the 
Jurisdiction  of  the  court,  must  recognise 
all  the  payments  as  made  for  their  benefit, 
and  in  discbarge  of  a  lien  upon  it  para- 
mount to  tbelr  claims.  I  think,  therefore, 
the  account  directed  by  the  circuit  court 
should  be  limited  to  such  payments  as 
were  made  by  Walton  Saunders  after  the 
Institution  nf  this  suit.  With  this  re- 
striction,! seeno  objection  to  the  account. 


What  has  been  said  in  this  connectloB  Is 
baaed  on  the  assumption  that  Wnring  re. 
talned  a  vendt}r'B  Hen  on  tho  land,  to 
which  Walton  Sannders*  can  be  substi- 
toted.  This  point  can  be  determined  by 
tbe  circuit  court  by  retorniee  to  Wartng's 
deed,  which  is  not  In  the  record. 

The  next  question  Is  as  to  the  UablUty 
of  Widton  Saunders  for  rents  and  proflts 
of  tbe  lands  received  by  hlra,  or  which 
might  have  been  received,  while  he  haa 
been  In  possession.    His  couns^  insists 
that  he  cannot  be  held  so  liable,  except 
from  the  time  ol  the  decree  which  may  be 
rendered  against  bim.  Until  each  decree, 
he  Is  CTtltled  to  the  poaseasloa  of  the  lands 
under  the  deeds  from  John  Saandn«.  They 
rely  upon  the  case  of  Blow   v.  May- 
nard,  2  Leigh,  2»,  In  which  It  was  held 
that  where  thedebtor  makes  a  conveyance 
of  real  estate  to  tbe  use  of  his  children, 
upon  a  bill  by  a  creditor  after  debtor'* 
death  against  grantee'schlldren.  whociaim 
under  the  deed,  and  the  conveyance  Is  de> 
elared  voluntary  and  fraudulent,  the  frrao- 
teee  are  not  accountable  tor  rente  and 
profits  prior  to  tbe  decree.   This  decision 
was  placed  mainly  upon  the  ground  that 
the  heir  is  entitled  to  the  posseulon  of  tbe 
lands  descended  until  there  is  a  jadgment 
or  decree,  and,  until  the  creditor  obtains 
such  Judgment  or  decree,  he  la  not  entitled 
to  claim  rents  and  profits.   It  was  con- 
ceded in  that  case  by  the  Judges  that  if 
thOTe  had  been  a  Judgment  agalnnt  the 
ancestor  In  his  life-time,  the  frandnleat 
donee,  whether  a  stranger  or  tbe  heir, 
would  be  liable  for  the  rents  and  profits 
enjoyed  by  him,  and  lost  to  the  creditor 
by  reason  of  the  fraud.  This  eoort.  In  the 
more  recent  case  ot  Elder  v.  Harrte.  went 
farther,  and  decided  that  in  cases  of  act- 
ual fraud  the  creditor  Is  entitled  tu  a  de- 
cree fur  rents  and  profits,  altlioug^h  be 
may  have  no  Judgment.  The  reason  is 
that  it  would  be  tbe  rankest  injustice  to 
allow  tho  fraudulent  jrrantee  to  throw 
nny  Impediment  in  the  way  of  tbe  creditor 
to  hinder  and  delay  him  In  tbe  collectlmi 
of  bis  debt  by  any  possible  device,  and.  In 
the  mean  time,  to  appropriate  to  bis  own 
use  tbe  rents  and  proflts,  and  at  last,  after 
years  of  expensive  litigation,  to  turn  the 
creditor  over  to  a  tract  of  land  lmpslr«d 
in  value,  and  worn  out  by  Injudidona  cnl- 
tiratlon.  Such  a  doctrine  Is  but  an  Invi- 
tation to  protracted  litigation  and  a  pre- 
mlnm  for  fraud.  Elder  v.  Harris  not 
reported,  and  none  of  us  can  apeak  with 
absolute  confidence  as  to  the  period  a:ted 
for  tbe  commencement  of  tiie  account  of 
rents  and  profits.  It  was.  however.  ant«^ 
rior  to  the  filing  of  the  bill,  probably  tbe 
date  of  the  fraudulent  allenatloa.  Tbe 
decision  is  fully  sustained  by  the  caae  d 
Com.  y-  Ricks,  1  Qrat.  416,  and  or  nnmerous 
cases  in  other  states,  cited  ln4Mlnor*slnBt. 
marg.  p.  1137,  and  in  Bump,  Fraud.  Conv, 
(3d  Ed.) 612.  Without  ondertakin^now to 
say  whether  the  rule  adopted  In  Elder 
Harris  will  be  universal,  or  generally  fol- 
lowed by  this  court,  It  Is  not  necessary  to 
rely  upon  it  In  the  present  case,  for  it 
appears  that  Judgments  were  rendereO 
against  John  Saunders  in  his  IHe-Ume  to  the 
amount  of  $10,000,  as  far  back  as  the  year 
1806.   The  bill  was  filed  also  In  tliesanie 
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jrear.  and,  ander  tbe  deetslon  of  tbis  coart, 
-the  creditor  so  flling  blB  bill  to  Impeach  a 
conveyance  for  fraud  acqalree  thereby  a 
lien  upon  the  property  fraudulently  allra- 
ated.  The  year  186Q  mi^ht,  therefore,  con- 
slfftently  with  the  eoandeet  prlDclples,  be 
adopted  as  the  befflnnlnsr  of  tbe  account 
of  rents  and  profits.  It  api>e8rB,  however, 
that,  with  the  exception  olthe Mount  Nebo 
property,  Walton  Saunders  did  not  become 
-tbe  owner,  or  pretraded  owner,  of  any  of  tbe 
lands  nntfl  Jenuaxy,  1868,  when  tbe  deed 
'was  executed  to  talm  forWbeafland  and 
Ix>retto  by  Robert  Sannders.  WaltonSauu- 
ders  cannot,  ther^ore,  be  charged  with 
rents  and  profits  except  from  that  year.  He 
certainly  onght  to  be  held  liable  from  that 
time,  because  he  has  held  these  lands  ever 
since,  without  having  paid  one  cent  for 
them  to  anybody.  He  assnmed  ownership 
when  he  knew  the  title  under  which  he 
claimed  was  frandulent,  and  a  suit  was 
pending  assailing  It  on  that  ground.  The 
rent  of  the  Mount  Nebo  property  Is  a 
natter  of  veryllttlelmportance,!  Imagine, 
and  the  year  1868  may  be  adopted,  as  pro- 
posed, for  commencing  that  account  also. 
For  the  reasons  stated,  my  opinion  Is  tbe 
decree  of  tbe  drcult  court  is  eironeoue, 
and  most  be  rerersed,  and  a  decree  entwed 
bere  In  cnoforml^  with  tbe  rtewa  ex- 
pressed. 

MlLLEB  T.  Rmoot  ot  al. 
(jSupname  Court  of  Ajtrj^^  fif  Vtr^nia.  Sept 

JvtamjLL  Sau— SBTTnto  A«ii»  OoxKuuomt'i 

Dbsd— PLBADnHO. 
A  bUl  Bllaged  that  complainant  made  uicl  re- 
oorded  taU  homestead  deed  of  certain  land;  that 
thereafter  (me  B.  recoTeredJudgrmentagrainstcom- 
plalnant  on  a  bond  containing  no  waiver  of  home* 
stead  exemption;  that,  exeontlon  having  been  re- 
turned, <*  No  property."  S.  filed  his  bill  for  sale  of 
"the  remainder'^  In  tae  homestead,  and  the  coort 
decreed  the  saleof  "the remainder"  lusuoh home- 
stead, terms  put  cash,  balance  on  bona  payable 
to  the  commissioner,  "who  shall  report  his  pro- 
oeedinas  to  the  court ;"  that  the  cotmnissloner  of 
sale  sold  the  fee  In  the  entire  tract,  and  withoat 
making  any  report  of  sale  to  the  oonrt,  and  with- 
out conflrmatio&  of  tbe  sale,  or  s  decree  of  the 
oonrt  for  a  deed,  executed  a  conveyance  to  B.  of 
the  entire  tract  in  fee-simple;  that  six  months 
thereafter  the  coort  made  a  decree  recitlns  the 
sale  of  the  land,  the  payment  of  the  purchase 
mougr  by  B.,  the  manog  of  the  deed  to  him  by 
the  oommiasionar  of  sale,  and  then  eotUlnning  the 
sale  uul  deed.  Tlie  only  relief  asked  Uis  bill 
was  that  the  deed  of  the  oommissioner  of  sale  be 
declared  null  and  void,  and  be  vacated.  Held, 
tliat  the  bill  wasuota  bill  of  review  to  revise  and 
change  the  former  ladgmentj  bat  an  original  biU 
to  asaert  a  right  extstlog  and  undetermined ;  and, 
therefore,  ma  bill  was  not  demmrable,  as  the 
deed  of  the  commissioner,  made  without  au- 
thority of  oonrt,  having  been  void,  ab  orlglne, 
ooold  not  thereafter  be  made  etieotlve  by  the 
mere  offlrmanoe  of  the  court 

Ball  A  M&yo,  for  appellant.  WiHi&m  A, 
Jones,  lor  appellees. 

FATTnrtxaoT,  J.  This  Is  an  appeal  from 
a  final  decree  of  the  circuit  court  of  Lan- 
caster county,  rendered  on  tbe  28th  of 
March,  1889.  In  a  chancery  cause  pending 
In  said  court  In  tbe  name  of  James  R.  Mil- 
ler, complainant,  against  A.  K.  Smoot, 
and  CeclUa  A.,  his  wife,  and  B.  B.  Smoot, 


deffflidants.  Tbe  said  decree  sustained  a 
demurrer  to  the  bill,  and  dismissed  tbe 
complainant's  suit,  with  costs.  The 
prayer  of  the  bill  Is  limited  to  the  one  ob- 
ject of  a  Judicial  determination  of  the  nul- 
lity ot  a  certain  paper,  purporting  to  be 
a  deed  from  one  B.  H.  Robinson,  a  com- 
miSBluner  of  eale  of  the  circuit  court  of 
Lancaster  county,conveying  a  tract  of  397 
acres  ot  land,  b^onglng  to  the  complnln- 
fuit,  (appellant  here,)  Miller,  to  B.  B. 
Smoo^  trustee  lor  Cecilia  A.  Smoot,  wife 
of  A.K.  Smoot;  which  said  paper  the  bill 
chai^:e9  to  be  an  absolute  nullity,  perse, 
and  also  to  have  been  made  in  and  by 
fraud.  The  object  and  character  of  a  suit 
Is  according  to  the  relief  asked  for ;  and 
the  only  relief  songbt  by  tbe  bill  filed  in 
thiacaseis  that  a  cettaln  deed,  (ail^:ed 
to  be  void,)  of  March  21. 18ftl.  be  adjudged 
null  and  void  by  tbe  circuit  court.  Tha 
petition  for  appeal  states  that  tbe  bill  in 
this  suit  was  filed,  not  as  a  bill  of  review, 
or  for  discovery,  but  as  an  original  .bill, 
fur  the  single  purpose  of  a  Judicial  enuncl> 
ation  of  the  aboriginal  nullity  of  this  pa- 
per as  a  deed.  The  bill  gives  a  history  of 
this  paper,  purporting  on  Its  face  to  be  a 
deed,  and  the  narratlTe  shows  tbe  true 
nature  and  character  of  the  paper,  which 
narrative  Is  not  denied  by  answer,  and  Is 
admitted  by  demurrer.  Tbe  bill  states 
that  James  R.  Miller,  (appellant,)  a  reel- 
dent  ot  Lancaster  county,  Ya.,  on  the  12th 
day  ot  June,  1870,  executed  his  deed,  in 
which  be  declared  that  he,  a  householder 
and  head  of  a  family,  Intended  to  claim 
his  "bomestead  exemptton"  In  certain 
property  therein  designated  and  setapart, 
— to<wIt,  a  tract  df  land  called  "Holly 
Hall,"— on  which  he  resided,  containing 
390  acree.  ot  the  valne  of  f4  per  acre,  or 
91,660  In  all;  and  certain  personalty 
named,  which,  with  the  land,  amounted 
to  the  value  of  fl,970.  After  the  making 
and  recording  of  this  "homestead  deed, 
A.  K.  Smoot  recovered  Judgment  against 
said  Miller,  In  tbe  circuit  court  of  Lancas- 
ter county,  on  a  bond  for  f47S.12,  In  which 
bond  there  was  no  waiver  ot  homestead 
exemption.  Execution  on  this  Judgment 
Issued,  and  was  returned.  "No  property," 
In  1879.  Wherenpon  tbe  Jodgment  credit- 
or, A.  E.  Smoot,  filed  his  bill  against  said 
Miller,  in  the  drcnlt  court  of  Lancaster 
county,  asking  for  a  sale  of  "tbe  remain- 
der" In  the  homestead  of  Miller;  and  the 
said  circuit  conrt  decreed  the  sale  of  "the 
remainder  In  tbe  homestead  of  James  Mil- 
ler," on  tbe  terms  of  cash  enough  to  pay 
the  costs  and  expenses,  and  tbe  resldne 
in  one,  two, and  three  years,  on  bond  and 
personal  secnrlty,  payable  to  the  commla- 
aiuner,  who  shall  report  his  proceedings 
to  the  court.  One  B.  H.  Robinson  was 
appointed  commissioner  of  sale,  and  re- 
quired to  give  bond  In  tbe  penalty  uf 
¥200.  This  commissioner,  Robinson,  sold, 
not  "the  remainder  In  the  homentead," 
but  the  entire  tract,  in  fee,  to  B.  B.  Smoot, 
trustee  for  CedUa  Smoot,  wife  of  A.  E. 
Smoot,  for  f450,  cash  in  hand  paid;  and 
without  making  any  report  of  sale  to  tbe 
court.aud  without  confirmation  ot  the  sale, 
ora  decree  ot  the  court  for  a  deed, the  said 
commissioner  of  sale  executed,  on  March 
21,1881,  the  papw,  purporting  to  be  a  deed, 
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conveylnK  to  B.  B.  Smoot,  trustee  of  Cdla 

A.  Smuot,  wife  of  A.  K.  Smoot,  In  coDHid- 
eratlon  of  $460,  paid  In  band,  tbe  entire 
tract  ol  land  of  897  acres.  In  fe&-slmple  ab- 
solute, by  metes  and  bounds,  In  trust,  tu 
be  held  for  her,  to  be  used  and  enjoyed, 
with  power  In  her  to  diapose  ol  tbe  entire 
fee-simple  title  In  and  to  the  whole  of  tbe 
said  tract  of  S97  acres  by  deed  or  will.  Six 
months  after  this  procedure,— to- wit,  on 
tbe  20tb  day  of  September,  1881.— the  cir- 
cuit court  made  tbe  decree  complained  of. 
rectttnff  that  "the  land  In  question  "  had 
been  publicly  sold  for  f450,  which  was 
fully  paid  by  B.  B.  Smoot;  that  B.  H. 
Boblnaon,  the  commlsBloner  of  sale  wbo 
made  the  sale,  had  made  to  said  B.  B. 
Smoot,  trustee,  the  said  deed  of  March  21, 
1881.  And  the  court  then  proceeded  to 
confirm  tbe  sale  and  the  deed,  which  bad 
been  made  six  months  before,  and  with- 
out appointment  or  authority  of  court,  by 

B.  U.  lioblnsun,  and  to  order  the  suit  of 
Smoot  V.  Miller  to  be  striken  from  the 
docket.  These  proceedings  are  all  set  out 
in  the  bill,  and  the  sole  object  of  the  bill, 
and  the  sole  object  of  the  suit.  Is  to  have 
this  so-called  deed  of  March  21, 1881.  vacat- 
ed, and  declared  void  and  of  none  effect  by 
the  court.  The  defendants  (appellees  here) 
never  answered,  bat  on  the  2Rth  of  March, 
1889,  they,  by  coansti,  demurred  generally 
to  the  bill ;  and  the  circuit  court  of  Lan- 
caster county,  on  the  same  day,  by  Its 
decree,  sustained  tbe  demurrer,  and  dla- 
nilRsed  the  bill,  with  cunts. 

The  sole  question  presented  by  this  ap- 
peal Is  whether  the  circuit  court  erred  In 
sustaining  the  demurrer,  and  in  dismiss- 
ing the  bill;  and  that  question  turns  on 
whether  the  bill  was.  In  tact,  a  bill  of  re- 
view, seeking  to  revise  and  change  tbe  for^ 
mer  Judgment  of  the  court  in  the  suit  of 
Smoot  V.  Miller,  or  was  an  original  bill, 
to  assert  a  right  existing  and  undeter- 
mined at  the  time  of  the  filing  of  the  bill. 
The  only  relief  asked  is  that  tbe  deed  of 
Marah  21,  1881,  made  by  Bobinson,  tbe 
commisdoner  of  sale,  without  authority 
of  court,  shall  be  declared  null  and  Toid, 
and  be  vacated  by  the  court.  Tbe  bill 
does  not  ask  any  review  or  change  of  the 
proceedings  in  the  suit  of  Smoot  v.  Mil- 
ler; and  all  the  reference  to  tbe  proceed- 
ings In  that  suit  is  simply  a  narrative  to 
show  that  they  did  not  warrant  or  vali- 
date tbe  unauthorised  deed.  The  said 
deed  of  March  21, 1881,  is  null  and  void, 
ub  orl/rlae,  as  a  conveyance  of  any  title  in 
the  -387-acre  tract  of  land.  It  wae  made 
six  months  before  any  sole  was  consum- 
mated or  reported,  and  by  a  grantor  who 
had  no  shadow  of  title  in  blm,  or  author- 
ity of  court  delegated  to  him  to  convey; 
and  It  puraorts  to  convey  tbe  fee-aimple 
title  In  and  to  tbe  entire  estate,  Instead  of 
only  "the  remainder  of  the  homestead. " 
whatever  that  may  mean.  Koblnson,  the 
grantor,  was  simply  the  agent  to  contract 
for  a  sale  of  "the  remainder  of  the  home- 
stead" of  James  B.  Miller  in  the  S97'acre 
tract, specified  Inthedecreeappointlughlm 
acommlsslonerof  sale.  The  title  was  in  the 
court,  and  It  was  not  delegated  to  the  com- 
missi oner  of  sale,  and  could  be  conveyed  on- 
ly by  thedeed  of  such  an  officer  of  the  court 
as  It  should  appoint  to  transfer  tbe  title. 


which  could  be  done  only  by  tbe  court 
after  the  sale  had  been  duly  reported  and 
confirmed;  and  the  court  could  not,  by 
a  mere  affirmance,  make  a  paper  which,  in 
fact  and  In  law,  was  a  nullity,  a  deed  com- 
petmt  to  convey  tbe  fee«imple  title  to 
the  897-acre  tract  of  land,  oat  of  and  away 
from  Miller.  The  commissioner  of  sale  is 
not  necessarily  the  same  person  whom  tbe 
court  may  appoint  to  'convey  the  title, 
and  make  the  deed  to  the  parchaaer.  The 
paper  called  a  "deed,"  of  March  21. 18S1, 
Is  but  a  blank,  and  has  never  been  any- 
thing else.  The  decree  confirming  it  could 
nut  convert  it  into  a  valid  and  proper 
deed,  and' the  title  to  the  397-acre  tract  ol 
land  la  In  Miller;  and  all  the  prayer  of  tbe 
bill  Is  to  have  the  cloud  of  this  so-called 
and  invalid  deed  removed  from  hia  exist- 
ing title.  To  obtain  this  constructiua 
and  relief  is  tbe  object  of  tbe  bill,  whkb 
presents  a  case  which  can  be  maintained. 
The  demurrer  ought  to  have  been  over- 
ruled. The  decree  complained  of  must  be 
reversed;  and,  the  cause  having  beoi  sob* 
mitted  to  this  court  on  the  record.  It  will 
proceed  to  render  such  decree  as  the  cir- 
cuit court  ought  to  have  reodered.-^tbat 
the  demurrer  be  overruled.  And  the  pa[hT 
of  March  21,  1881,  purporting  to  convey 
the  fee-slmpln  title  to  tbe  397-acre  tract  of 
land  to  B.  B.  Smoot,  trustee.  Is  hereb; 
vacated  and  annulled.  The  decree  com- 
plained of  Is  reversed. 


Jones  et  »I.  v.  GnBisTUJf  et  mL 


) 

inuusDutNT  CoNVBTAircB— Eiio«i.BDaa  or  Gkax- 
TiB — ISFAKOT— Injunction. 
L  Fraudulent  represeatatdons  by  a  merebMitt. 
as  to  his  property  and  asseta,  by  means  of  whicb 
he  was  enabled  to  purchase  goods  on  credit,  Ilt- 
nlsh  no  groiind  for  setting  aside  a  bill  of  saleof  tbe 
goods  so  obtained,  executed  by  bim  to  secure  tbe 
bona  Jtde  debt  of  one  who,  withoat  any  knowtodge 
whatever  ot  the  fraadalent  representatloa,  bad 
loaned  him  money  which  he  bad  invested  in  the 
businesB. 

a.  The  faot  tiiat  the  merchant  was  an  infiut 
when  the  bill  of  sale  was  executed,  is  no  gronod 
for  setting  it  aalde,  as  be  bad  as  much  right  to 
sell  the  goods  in  tbe  Lump  to  one  personas  to  ai^ 
or  all  of  nis  retail  customers,  provided  the  trans- 
action was  not  tbe  resnltof  a  firaudalentooUosim 
between  him  and  the  purchaser,  entered  into  foe 
defrauding  his  other  creditors, 

8.  On  the  bearing  of  a  motioa  to  dlasolvs  m 
injunction  prohibiting  the  parohaser  under  the 
bill  <tf  sale  mun  selling  Uie  goods  the  dtaacellor 
may  well  disregard  a  sappTemental  IMJtl  widck 
adds  nothing  b>  the  original,  except  to  ciuuge 
that  the  merchant  tnt^ds  to  plead  infancy  in  de- 
fense of  bis  contracts  with  omnplainants,  aa  tim 
mercbant'a  infancy  can  be  no  ground  forooatfu- 
ing  an  inlunotiou  affecting  the  rights  of  an  imm- 
cent  purchaser  from  him. 

4.  An  assignment  of  error  that  tba  ocnart  erred 
in  dtasolving  the  Injunction,  witliont  any  spetit- 
cation,  is  too  general  to  be  oonsidersd  oa  appeaL 

5.  An  issae  out  of  chant^tr  should  not  be 
awarded  where  oomplaimmt  falls  to  aptaoid  the 
case  made  in  his  bill  by  oompeteat  aod  sofll^aDft 
eridenoe,  though  anawear  oacur  oath  be  waived; 
the  answer  la  aoeh  ease  being  eqnivalss*  le  a 
travena 


PoIIani  A  Sanda  and  Xmne 
appellants.  Jamee  N.  Stabba  ani 
Montague,  for  appellees. 


lor 
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BiGHARDeoK,  J.  Ttals  wsH  a  credlton* 
bill  brought  In  the  circuit  court  of  Ktns 
Wllllani  county,  by  the  firm  of  Jones. 
Polndexter  &  Co.,  and  others,  creditors  of 
>T.  T.  Chii'jtlan.aKalnst  said  Cliristlan  and 
John  W.  Montague,  and  Jalla  C.Hndglns. 
The  bill  Bets  forth  the  several  amounts  al- 
legtsd  to  be  due  from  the  defendant  J.  T. 
Uhrlsttan  to  the  plalntllls.  respectively 
oamed  In  the  blU,  and  ullegus  that,  on  the 
13th  day  of  March,  1889.  the  said  J.  T. 
Uhristiaa  was  Indebted  to  the  plaintiffs, 
respectiTely.ln  the  several  snuis  as  therein 
set  forth,  for  goods,  wares,  and  merchan- 
Jise  theretofore  sold  by  them,  and  deliv- 
ered to  the  said  J.  T.  Christian,  and  with 
their  bill  they  exhibit  itemised  accoonts  of 
the  amonntsao  alleged  to  be  due  to  them; 
that  on  the  11th  day  ot  March.  1880,  the 
said  J.  T.  Christian  was  possessed  of  val- 
[lable  personal  property  in  the  town  ol 
West  Point,  to-wlt,alarge  stock  ot  goods, 
wares,  and  merchandise,  and  being  so  in* 
Jebted  to  the  plaintiffs,  on  the  same  day, 
conveyed  the  said  stock  ot  goods,  wares, 
ind  merchandise  to  one  John  W.  Mon- 
tague, as  appears  by  a  bill  ot  sale  from  the 
laid  J.  T  Christian  to  the  said  John  W. 
Montague,  filed  ivitfa,  and  as  a  part  of, 
mid  bill,  marked  "Exhibit  B;"  that,  on 
the  same  day,  the  suld  Montague  con- 
veyed the  said  stock  of  goods  to  Mrs. 
Julia  C.  Hudglns.  the  grandmother  ol  the 
(aid  J.  T.  Christian, for  the  all^jced  consld- 
iratlon  of  93,200,  said  to  be  due  from  the 
mid  J.T.Christian  to  the  said  Julia  C. 
Hudglns.  and  also  exhibiting  with  and  as 
I  part  ot  their  bill  the  said  last-named  bill 
jI  sale,  marked  "  Exhibit  C. "  Said  bills  of 
lale  (Exhibits  B  and  C)  are  In  the  words 
uiO  figures  tollowing,  to-wit: 

"Exhibit  B.  Know  all  men  by  these 
sresents.  that  I,  Jnllan  T.  Christian,  of 
:he  town  uf  West  Point,  state  of  Vlrgln- 
a,  do  hereby  sell  and  deliver  to  John  W. 
Montague  my  entire  stock  ot  goods,  con- 
Ufltlng  of  general  merchandise,  at  cost 
)rlce,  an  inventory  ot  said  goods  tobetak- 
>n.  and  terms  made  payable  as  follows: 
First,  a  debt  due  Mrs.  Julia  C.  Hudglns 
ur  twenty-two  hundred  dollaro,  and  In- 
:ereat  thereon  from  thelSthday  of  October, 
S8S,  must  be  secnM  by  the  said  Mon- 
ague  giving  and  executing  a  deed  of  trust 
:o  the  said  Mrs.  Julia  C.  Hudglns  upon 
lafd  goods.  The  remaining  goods  must 
>e  paid  for  In  cash  by  the  said  Montague  to 
:he  said  Julian  T.  Christian,  for  the  bene- 
i  t  of  his  creditoirf  In  Baltimore  and  else- 
A'here.  Given  under  my  hand  and  seal 
:hta  nth  day  of  March,  1889.  JTSigned] 
ruMAN  T.  Christian.  [Seal.]**  The  fore- 
;olngpaper  has  on  It  the  following  official 
ndorsement,  to-wlt:  "Virginia.  In  Ring 
>Vllllam  county,  clerk's  office.  March 
1th,  1889.  The  foregoing  deed  vias  this 
lay  received  In  this  office,  acknowledged 
)y  Jnllan  T.  Christian,  whose  name  is 
tinned  thereto,  and  Is  thereapon  admitted 
o  record.  Teste:  Buknlet  Taylor,  D. 
A  copy.  Teste:  Burnlbt  Tatlob, 

C." 

"  Exhibit  C.  This  deed,  made  the  11th 
lay  of  March.  1889,  between  John  W.  Mon- 
aprue  of  the  first  part,  and  Julia  C.  Hudg- 
nsotthe  second  part;  whereas,  the saia 
fohn  W.  Montagoe  has  purchased  goods 


to  tile  amonnt  ol  twenty  tiiree  hundred 
and  fifty-seven  dollars  from  Julian  T. 
Christian, and  the  said  Julian  T.  Christian 
Is  Indebted  to  Mrs.  Julia  C.  Hudglns,  for 
money  borrowed  from  her  to  commence 
business  with,  In  the  sum  ot  twenty-two 
hundred  dollars,  due  by  note  bearing  date 
October  1,  Now.  this  indenture 

wltneeaetta  that  the  said  Montague  do 
heretfy  se^l  and  conv^  to  Mrs.  Julia  0. 
Hudglns  this  entire  stock  of  goods,  to  se- 
cure her  In  the  payment  of  the  said  debt; 
but  whenever  tbe  said  debt  has  been  paid 
by  the  said  Montague,  then  this  deed  to 
benuUand  vold.andof  noetfect.  Given  un- 
der my  band  and  seal, year  and  date  above 
written.   [Signed]  John  W.  Uontaodb. 


And  this  paper  has  on  It  this  official  in- 
dorsement, to-wlt :  **  Virginia.  In  King 
William  county  court,  clerk's  office,  March 
nth,  18H9.  The  forgoing  trust-deed  was 
this  day  received  In  the  office,  acknowl- 
edged by  J.  W.  Montague,  whose  name  Is 
signed  thereto,  as  his  act  and  deed,  and  is 
thereupon  admitted  to  record.  Teste: 
BuBNLST  Tatlob.  D.  C.  A  cupy.  Teste: 

BUBNLBT  TaYLOB,  D.  C.  * 

After  exhibiting  these  two  papers,  tbe 
bin  chergea  "  (1)  that  both  of  thusald  bills 
of  sale  are  without  consideration,— null 
and  void, — and  made  to  delay,  hinder,  and 
defraud  your  orators  and  other  creditors 
of  the  said  J.  T.  Christian;  (2)  that  the 
said  J.  T.  Christian  was  not,  and  is  not. 
Indebted  to  the  said  Juila  G.  Hudglns  in 
the  sura  ot  twenty-two  hundred  dollars,  or 
anything  like  that  amount;  that,  on  the 
nth  day  of  March,  1889,  the  said  J.  T. 
Christian  was  heavily  Indebted,  and.  In 
fact.  Insolvent:  that,  as  your  orators  are 
Informed,  tbe  said  John  W.  Montague  is 
not  pecuniarily  Teaponsible;  that  tbe  said 
Jobn  W.  Montague  and  Julia  C.  Hudglns 
knew  of  the  fact  that  the  said  conveyances 
mentioned  as  Exhibits  B  and  C.  were  made 
with  the  Intent  to  delay,  hinder,  and  de- 
fraud creditors  of  the  said  J.  T.  Christian." 
etc.  Tbe  bill  also  alleges  that,  notwith- 
standing John  W.  Montaguecon  veyed  said 
goods  to  Julia  C.  Hudglns,  yet  he  is  in 
poesesHton  of  the  same,  and  proceeding  to 
sell  the  same  at  a  great  reduction  of 
prices,  for  ten  days  only,  "as  will  appear 
by  reference  to  a  copyol  a  hand- bill  pub- 
lished by  Hald  John  W.  Montague,  which 
Is  filed  with  the  bill,  and  marked  "Exhibit 
D."  The  bill  then  alleges  that  the  goods, 
wares,  and  merchandise  conveyed  by  aaAA 
Montague  to  Julia  C.  Hndgtus  were  tiie 
very  goods  purchased  ot  the  plaintiffs  and 
other  creditors  ot  his.  by  tbe  said  J.  T. 
Christian,  and  for  which  he  Is  Indebted  to 
them :  and  that,  although  the  debt  se- 
cured by  said  bill  ol  sale  marked  "  Exhibit 
C,"  and  the  bill  ot  sale  Itself,  may  be  buna 
Ode,  yet  that  the  plalntitfa  and  other  cred- 
itors have  a  right  to  have  tbe  trust  there- 
by created  administered nnderthedlrectlon 
ot  a  court  of  equity,  to  have  the  said  debt 
pidd,  and  thelMilanceof  the  proceeds  ot  the 
property  paid  to  the  plaintiffs  and  other 
creditors.  And  the  bill  [^aya  that  the  said 
J.  T.  Christian,  John  w.  Montague,  and 
Julia  C.  Hudglns  may  be  made  parties  de- 
fendant thereto,  but  waiving  answers  un- 
der oath;  that  all  necessary  accounts  be 
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taken,  and  Inquiries  made;  that  the  said 
J.  T.  Ctarlflttan,  John  W.  Muntaffue,  and 
jDlla  C.  Hndglna.  tbeir  ajcents.  attorneys, 
and  all  others,  be  enjoined  and  restrained 
from  selling,  transferring,  or  In  any  way 
interfering  with  said  goods,  wares,  and 
merchandise:  that  a  receiver  be  appointed 
to  take  cbarffe  of  said  goods,  **  and  such 
as  are  expenalve  or  perishable  to  keep;" 
that  both  of  said  bills  of  sale  be  set  asides 
and  declared  null  and  void;  thatlnderment 
be  rendered  in  favor  of  theplaintUtsfor  the 
amounts  due  them  against  said  J.T.Chrls- 
tloD ;  that  It  It  be  ascertained  that  said  J. 
T.  Christian  is  really  Indebted  to  the  said 
Julia  C.  Hudglns,  and  the  Maid  bills  of  sale 
valid,  the  trust  be  administered  under  the 
directions  of  the  court, the  amountdue  the 
said  Julia  C.  Hudglns  paid,  and  the  bal- 
ance of  the  proceeds  paid  to  the  plain tlfts, 
and  for  general  rdief.  On  the  16tb  day  of 
March, 1889.  J.  M.  jEFFBiBS.JndKeor  theclr- 
cult  court  of  King  William  connty,  granted 
the  injunction  according  to  the  prayer  of 
the  bill,  and  appointed  the  sheriff  of  said 
county  receiver  totakecbaEgeof  said  stock 
of  goods,  etc.  At  rules  held  tor  satd  coun- 
ty of  King  WHIlam,  on  Monday,  the  let  day 
of  April,  1889,  John  W.  Montague.  Mrs. 
Julia  C.  Hudgfns.  and  J.  T.  Christian  filed 
tht^r  several  answers  to  the  bill.  The  de- 
fendant John  W.  Montague, In  hie  answer, 
positively  denies  any  knowledge  of  or  par- 
ticipation In  any  fraud,  as  alleged  In  the 
blllt  touching  the  transactions  set  forth  In 
the  Exhibits  B  and  C  filed  therewith ;  and 
he  utterly  denies  any  purpose  on  hie  part 
to  hinder,  delay,  or  defraud  the  creditors 
of  J.  T.  Christian,  by  purchasing  from  falm 
the  stock  of  goods,  and  making  the  deed 
to  Mrs.  Julia  C.  Hudglns  to  secure  her 
twenty-two  hundred  dollars.  He  denies 
the  charge  In  the  bill  that  he  Is  not  pecn- 
nlarlly  responsible.  Mid  says  It  Is  true  he  Is 
a  young  man,  but  he  spams  with  Indigna- 
tion the  allegation  mqde  by  the  plaintiffs 
attempting  tu  cast  upon  him  the  Imputa- 
tion of  fraud  In  said  transactions.  And 
he  further  says  that  he  bought  the  goods 
of  J.  T.  Christian,  and  paid  him  therefor  the 
sum  of  $157,  and  gave  the  deed  to  Mrs. 
Julia  C.  Hudglns  for  the  remainder  of  the 

gurchase  money;  and  Insisting  on  the 
ona  Odea  of  the  transactions,  so  far  as  he 
is  concerned,  he  asks  that  the  Injanctlon 
be  dlBBolved,  and  that  the  goods  in  the 
hands  of  the  sheriff  be  turned  over  to  him, 
etc.  Mrs.  Julia  C.  Hudglns,  In  her  answer, 
after  denying  all  knowledge  as  to  the  In- 
debtedness of  J.  T.  Christian,  and  emphatic- 
ally denying  any  participation  in  any 
fraud,  as  alleged  In  the  bill,  proceeds  to  say, 
in  substance:  "Your  respondent,  now  In 
her  seventy-fourth  year,  spurns  the  allega- 
tion in  the  bill,  of  fraudulent  Implication 
on  her  part  In  the  execution  of  the  papers 
B  and  G  exhibited  with  the  bill,  for  the 
purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  J.  T.  Christian." 
And  she  farther  says  that  she  will  not  rriy 
on  mere  legal  technicalities  to  snstafn  her 
rights  as  set  forth  In  the  paper  C  exhibited 
with  the  plaintiffs'  bill,  but  will  make  a 
full  stt-itement  of  her  claim  against  J.  T. 
Chriatlan,  and  she  proceedsto  say:  "Tour 
respondent  is  the  grandmother  of  J.  T. 
Christian.  She  has  been,  and  Is  now,  liv- 


ing In  the  famityofMr8.F.J.C9irlirtian,the 
mother  of  J.  T.  Christian,  at  West  Potnt. 
Vu.  Tears  ago,  she  appointed  Hun.  T.  J. 
Christian  her  agent,  to  collect  and  receire 
any  money  coming  to  her  from  the  eatat» 
of  Honldin  Hudglns,  deceased,  her  late 
husband.  Hon.  T.  J.  Christian  did  act  a» 
the  agent  of  your  respondent,  and  reoelved 
for  your  respondent  the  sum  of  twenty- 
six  hundred  and  fifty-six  dollars  from  said 
estats.  **  **  Yonr  respondent  refers  to  the 
consolidated  chancery  causes  of  Cbas.  H. 
Hndgins  against  Julia  C.  Hudgioa.  etc., 
Houldin  Hudglns'  Ex'r  vs.  John  B.  Davis, 
etc..  and  Julia  Hudglns  ts.  Charles  H. 
Hudglns,  etc.,  to  show  that  she  received  a 
large  amount  In  commutation  of  dower 
In  the  real  estate  owned  by  her  bosband 
at  his  death,  located  In  Hanover,  6ionc«s- 
ter,  and  Matthews  coantles.  Tlie  above- 
named  causes  are  pending  In  the  eirealt 
court  of  Matthews  county.  The  chan- 
cellor of  the  circuit  court  of  Matthewi 
county  is  the  chancellor  before  whom  these 
causes  are  pending."  She  further  says: 
"Tunr  respondent  authorised  Hon. T.J. 
Christian  to  loan  J.  T.  (3ii1stlan  tbe  sum 
of  twenty-two  hundred  dollars,  liaring 
confidence  in  her  said  grandson,  J.  T.  C. 
and  took  his  note  for  ue  same.  When  a 
failure  of  J.  T.  Christian  was  eiident,  the 
said  J.  T.  C.  sold  to  John  W,  Montague  his 
entire  stock  of  goods,  etc.,  and  your  re- 
spondent accepted  the  deed  from  John  W. 
Montague  [paper  marked  "C"]  to  secore 
the  debt  from  J.T.Christian  to  yonrn- 
Rpondent,  permitting  said  Montagae  to 
carry  on  the  business,  and  receive  from 
said  Montague  payments  on  the  debt  as 
best  he  could."  And  she  denies  all  other 
materialallegatlons  In  thebill affecting  her 
rights.  The  defendant  J.  T.  Christian,  in 
his  answer,  admits  that  he  is  indebted  to 
the  plaintiffs  for  goods,  wares,  and  mer- 
chandise, but  does  not  admit  the  various 
amoants  tobe  doe  as  allseed.  He  admim 
that  Mrs.  Julia  C.  Hndgins  ts  his  grand- 
mother; but  he  denies  emphatically  that 
he  made  the  sale  set  forth  In  paper  B  with 
intent  to  hinder,  delay,  or  defrand  hte 
creditors.  He  denies  the  statement  In  the 
bill  tbat  said  sale  to  Bfontagoe  was  with- 
ont  consideration,  and  states  posltiTri* 
that  the  consideration  stated  In  siUd paper 
la  correct,  and  tbat  he  wasand  Is  Indebted 
to  Mrs.  Julia  C.  Hudj^ns  in  the  sam  of 
200,  and  he  denies  the  trand  cbargeil 
against  him,  and  insists,  that  be  bad  the 
right  to  make  secure  the  d^t  doe  to  Mis- 
Julla  C.  Hudglns. 

In  the  mean  tim^,  to-wlt,  od  the  S5tb  of 
March,  1889,  the  plaintiUs  filed  an  ain«id<4 
and  supplemental  bill.  In  which  It  Is  sojr- 
gee  ted  tbat,  in  addition  to  the  parties 
plaintiff  named  in  the  original  bill  and 
those  who  had  been  made  plaintlfb  nptut 
petition  subsequent  thereto,  still  othtr 
creditors  of  J.  T.  Christian  desired  to  come 
in  by  petition  and  be  made  parties  plaia- 
tlfl:  and,  after  de^gnating  such  parties, 
and  theamonnts  claimed  by  them,  respect- 
ively, as  such  creditors,  the  amended  aD>l 
supplemental  bill  alleges  as  follows: 
"  Yonr  orators  believe,  and  therefore  fnr^ 
ther  charge,  that  the  propnly  Indndeil  hi 
the  bill  of  sale  from  J.  T.  Chrlstiaii  to  Joha 
W.  Montague  was  all  the  proiierty  owaed 
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by  the  gald  J.  T.  Cbrlatlan ;  that  he  wag 
at  that  time,  and  Is  now,  hopdewdy  In- 
aolvent;  that  it  to  the  pvrpoM  of  theaaid 
J.  T.Ctaitettaii  to  plead  IntBMrtB  flilniif 
of  his  said  contracts  with  yonr  orators, 
and  that.  If  be  does  plead  infancy,  and  was, 
in  fact,  when  tbe^ods  were  bought  of  your 
orators  as  aforesaid,  an  Inf  an  t,  and  by  this 
means  repudiates  and  reUevea  himself  of 
the  contracts  with  your  orators,  then  he 
cannot,  at  the  same  time,  repudiate  and 
claim  tiie  benefit  of  tfaesald  contracts,  and 
therefore,  as  the  goods  sold  to  said  John 
W.  Montage  are  the  very  fcoods  for  which 
the  said  debts  to  yonr  orators,  as  herein- 
before set  forth,  are  owinff,  a  court  of 
equl^  will  declare  the  said  sale  to  the 
said  MontaKne,  made  when  an  Infant  by 
said  Christian,  null  and  void,  and  will 
talie  charge  of  said  goods,  and  pay  the 
proceeds  of  their  sale  to  your  orators,  t<i 
whom  they  rightfully  belong.  Yonr  ora- 
tors therefore  pray  that  the  said  J.  T. 
Christian,  John  W.  Montague,  and  Julia 
C.  Hudglns  may  be  likewise  made  parties 
to  this  amended  and  supplemental  bill, 
and  required  to  answer  the  same;  but 
your  orators  walre  cmswer  under  oath, 
and  your  orators  pray  for  the  relld  aslted 
in  the  original  bill,"  etc.  Subsequently, 
in  Tacatlon,  to<wit,  on  the  28d  day  of  April, 
1889,  the  Judge  of  said  circuit  court  en- 
tered In  the  cause  this  order:  "This  cause 
came  on  this  day,  by  consent  of  parties, 
to  be  heard  on  the  plaintiffs*  bill  and  ex- 
hibits, the  answer  of  the  defendants,  the 
exhibits  filed,  the  examination  of  witness- 
es, and  was  argned  by  counsel.  On 
consideration  whereof,  the  court,  being 
of  opinion  that  the  plaintib  have  utterly 
failed  to  make  out  the  fraud  charged  In 
their  bill,  doth  adjudge,  order,  and  decree 
that  the  Injunction  heretofore  awarded  In 
this  cause  be,  and  the  same  la,  hereby  dis- 
solved; and  the  court  doth  further  ad- 
judge, order,  and  decree  that  the  defendants 
recover  of  the  plaintiffs  their  c«ista  by 
them,  about  Uils  suit,  In  this  behalf  ex- 
pended." 

The  plaintltts  IntlmatiDg  a  desire  to  ap- 

{»ly  for  an  appeal  from  this  order  of  dlsso- 
ntion.  on  their  moticm  the  same  was  eus- 

E ended  for  40  days.  etc.  On  the  Sd  day  of 
lay,  1889,  the  defendant  J.  T.  Christian 
filed  his  answer  to  the  amended  and  sup- 
plemental bill,  in  which  he  says  he  does 
not,  nor  will  he,  plead  infancy  in  defense 
of  the  debts  due  from  blm  to  the  varlons 
parties  plalntm  in  the  original  and 
amended  and  supplemental  bills ;  that  he 
does  not  deny  the  correctness  of  the  varl- 
ons  dalms  of  parties  am  set  oat  In  said 
bills,  except  as  to  the  claims  of  J.  White- 
bill  &  8on,  and  he  denies  that  he  owes  the 
said  WhltehUl  &  Son  the  sum  of  $495.25, 
with  interest  from  January  28, 1889.  And 
t!ilH  respondent  further  states  that,  on  In- 
vestigating the  account  of  WhltehUl  A 
Son,  it  will  appear  that  he  does  not  owe 
the  Item  marked  "$^2,"  "three  over, 
euats,  flOJSO— $81.60,"  and  with  bis  an- 
swer he  flies  certain  exhibits  touching  the 
claim  last  named,  but  they  need  not  be 
further  noticed,  as  they  ure  not  material 
to  the  questions  to  be  decided.  Prior  to 
the  order  dissolvlitf  the  Injunction,  dep- 
ositions were  taken  by  both  parties.  On, 


the  4th  day  of  May,  1889,  the  cause  came 
on  again  to  be  heard,  when,  on  the  jn»> 
tion  of  Charles  H.  Forseh  and  others, 
creditors  of  J.  T.  Christian,  they  were  al- 
lowed to  file  their  petition,  and  become 
parties  plaintiff,  la  the  cause;  and  the 
cause  then  came  on  and  was  again  heard 
upon  the  papers  formerly  read,  and  the 
amended  and  supplemental  bill  and  ex- 
blbltH  flled,  the  answer  of  J.  T.  Christian, 
and  replication  thereto,  the  said  petition, 
and  the  motion  of  the  plaintlflto  for  an  Is- 
sue out  of  chancery,  and  was  argned  by 
counsel.  On  consideration  whereof,  the 
court,  by  Its  decree  then  entered,  overruled 
Bcdd  motion,  and  refused  to  set  aside  and 
annul  as  fraudulent  and  void  the  bille  of 
saleinthe  bill  and  proceedings  mentioned. 
But  the  conrt,  at  the  same  time,  proceed- 
ed to  decree  In  favor  of  the  plaintiffs 
against  J.  T.  Christian,  the  amounts  of 
their  claims,  respectively,  as  set  out  in  the 
billR.  except  as  to  the  claim  of  J.  Whitehtll 
&  Son,  which  being  contested  In  part,  the 
cause  was,  as  to  it,  continued.  From  the 
decree  of  April  28, 1889,  dissolving  the  in- 
junction, and  the  deeres  of  May  4, 1889,  re- 
fusing to  set  aside  and  annul  as  flrauda- 
lent  and  void  the  bills  of  sale  In  the 
bill  and  proceedings  mentioned,  the  case 
Is  here  on  appeal. 

1.  The  first  assignment  of  error  Is  the 
sweeping  one,  without  any  specification, 
that  the  court  erred  In  diMolving  the  In- 
junction. Whether,  In  any  given  case, 
there  Is  error  In  the  dei;ree  dissolving  or 
refusing  to  dissolve  an  Injunction,  depends 
necessarily  upon  the  facts  and  circum- 
stances of  the  particular  caae  in  hand. 
As  this  assignment  specifies  no  error,  it 
amounts  to  nothing. 

2.  The  second  assignment  Is  that  the 
court  refused  to  read  or  consider  the 
amended  and  supplemental  bill  on  the 
faearhig  of  the  motitm  to  dissolve  the  In- 
junction. This  assignment  is  nothing 
more  than  a  specification  of  ground  o(  er- 
ror, and  shouia  have  been  incorporated  In 
the  first  assignment.  But  there  is  noth- 
ing in  the  record  to  Indicate  the  existence 
of  the  fact  as  allured.  On  the  contrary, 
the  decree  of  dhnolution  shows  on  Its  face 
that  the  motion  to  dissolve  came  on  to  be 
heard  by  consent,  upon  the  bill  and  ex- 
hibits, the  answers  of  the  defendants  and 
exhibits,  and  the  depositions  of  wit- 
nesses. Now,  the  amended  and  supple* 
mentaf  bill  is  but  the  bill  In  the  cause,  as 
It  embodies  the  matter  contained  in  the 
original  bill,  and  simply  adds  the  amend- 
ed and  Bupplemmtal  matter.  Tested  then 
by  the  record,  thereseems  to  be  no  ground 
for  saying  that  the  court  refused  to  read 
and  consider  the  amended  and  supple- 
mental bill.  Moreover,  the  amended  and 
supplemental  bill  was  flled  only  a  few 
days  (less  than  a  month)  before  the  mo- 
tion tf>  dissolve  the  injunction  wan  heard. 
In  fact,  so  far  as  appears  by  the  record,  It 
may  have  been  flled  after  the  time  fixed 
(t^  agreement)  for  the  hearing  of  the  mo- 
tion to  dissolve;  and  the  defendants  may 
have  bad  no  notice  of  the  filing  of  it  prior 
to  the  time  of  bearing  the  motion.  But 
grant,  for  the  sake  of  the  aignment.  that 
the  amended  and  sopplemental  bill,  as 
soeh,  was  ready  for  hearing,  the  Judge 
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mlfcbt  well  have  disregarded  It,  for  It  adds 
Dotblng  material  to  tbe  original,  except 
to  flngisrest  itew  and  additional  parties 
plaiutiff.  Tbe  only  sapplemental  matter 
Is  ttae  allegation  and  cbarge  that  It  was 
tbe  purpose  of  tbe  defendant  J.  T.  Cbris- 
tlan  **  to  plead  Infancy  In  tbe  defense  of  bis 
said  contracts  wltb  yonr  orators,  and 
tbat,  U  be  does  plead  infancy,  and  was,  In 
fact,  wben  tbe  goods  were  bnugbt  of  yonr 
orators,  as  aforesaid,  an  Infant,  and  by 
tbls  means  repudiates  and  relieves  himself 
of  tbe  contracts  with  your  orators,  then 
be  cannot,  at  ttae  same  time,  repudiate 
and  claim  the  benefit  of  the  said  con- 
tracts," etc.  Obviously,  no  material  Is- 
sue was  tendered  by  tbts  HllegatioQ.  It 
migbt  have  been  ground  for  reeorting  to 
the  attachment  process,  under  certain  cir- 
cumstances, but  could  In  no  wise  affect 
tbe  rights  of  Innocent  third  persons, 
creditors  of  J.  T.  Christian,  who  bad  pre* 
TloQsly  purchased  the  goods  from  falm, 
without  any  notice  of  or  participation  in 
any  fraud  perpetrated  by  bim  upon  the 
plaintiffs,  who  sold  and  delivered  said 
goods  to  bim.  Tbe  fact  tbat  it  was  the 
misfortune  of  the  plaintiffs  to  sell  their 
goods  to  J.  T.  Christian,  an  infant,  and 
deliver  the  same  to  him,  be  being  a  mer- 
chant engaged  In  tbe  retail  mercantile 
business  at  tbe  time,miffht,  had  tbe  goods 
been  ulitalned  from  them  by  frandulent 
means,  be  all-sufficient  for  reclaiming  tbe 
goods  in  tr&naitu,  or  for  arresting  him 
from  disposing  of  them,  by  due  process, 
but  could  be  no  ground  fur  either  grant- 
ing or  continaing  an  Injunction  affecting 
tbe  rights  of  innocent  purehamrs  from 
bim.  As  well  might  it  be  said  tbat  the 

filalntiffs  can  pursue  and  have  restitution 
rem  every  customer  to  whom  J.  T.  Chris- 
tian sold  a  spool  of  thread,  or  a  pound  of 
sugar  or  coffee.  Tbe  law,  for  wise  pur> 
poses,  secures  to  persons  under  21  years  of 
age  the  rigbtto  avoid  tbelr  contracts  en- 
temd  Into  during  Infancy.  It  was,  tbere< 
lore  in  no  way  material  to  the  fsane  in 
this  cause  whether  or  not  J.  T.  Christian 
Intended  to  rely  upon  the  defense  of  in- 
fancy. It  Is,  however,  a  pertinent  fact 
that  be  bad,  prior  to  the  filing  of  tbe 
amended  and  supplemental  bill,  and  prior 
to  the  bearing  of  the  motion  to  dissolve 
tbe  Injunction,  answered  tbe  original  bill, 
and  did  not  plead  or  rely  upon  the  defense 
of  Infancy ;  and  subsequent  to  the  decree 
dissolving  tbe  Injunction,  he  answ^  the 
amended  bill,  and  dlNtloctly  disclaims  any 
intention  of  pleading  infancy.  There  is, 
tberefore.notblng  whatever  iu  tbe  sugges- 
tion that  tbe  defendant  intended  to  plead 
infancy,  and.  consequently,  notblng  ma- 
terial In  tbe  amended  and  supplemental 
bill  Itself. 

The  whole  qneatinn  In  tbe  case  Is.  was 
there,  as  charged  in  the  bill,  fraudulent 
collusion  between  J.  T.  Christian,  John  W. 
Montague,  and  Mrs.  Julln  C.  Hudglns? 
We  bold,  without  hesitation,  that  there  Is 
not  a  fact  or  circumstance  disclosed  by 
tbe  record  wbicb.  In  sound  reason,  could 
be  made  to  Impute  even  tbe  slightest 
shadow  of  knowledge  of  or  particfpatlon 
in  any  fraud,  if  any  such  there  was,  com- 
mitted by  J.  T,  Christian,  either  In  pur- 
chasing Uie  goods  In  question  Crom  tba 


plaintiffs  or  In  afterwards  selling  the 
remainder  of  tbe  stock  to  John  W.  Mon- 
tague, the  latter  paying  therefor  to  J.-T. 
Christian  the  snm  of  $167,  and  assuming 
the  debt  of  C3.200,  due  from  J.  T.  Christian 
to  Mm.  Jnlla  C.  Hodglns,  and  for  which 
she  htAA  his  bond.  The  body  and  sub- 
stance of  the  case  Is  within  a  very  narrow 
compass.  Mrs.  Jnlla  C.  Hudglns,  throngh 
her  son-in-law  and  agent,  T.  J.  Christian, 
the  father  of  J.  T.  Christian,  and  who  had 
the  possession  and  control  of  her  means, 
loaned  her  grandson,  the  said  J.  T.  Chris- 
tian, 93,300.  for  which  she  held  his  bond. 
This  loan  was  made  by  Mrs.  Hudgtns  to 
her  said  grandson  to  enable  him  to  com- 
mence the  mercantile  bncriness  at  West 
Point,  Va.  Preparatory  to  commencing 
business  at  West  Point,  J.  T.  Christian 
made  representations  to  the  plaintiffs  as 
to  his  property  and  means  as  a  basis  of 
credit,  and  upon  which  be  obtained  credit 
from  them.  There  Is  not  a  particle  of 
proof,  not  anything,  to  raise  a  suspicion 
that  either  John  W.  Montague  or  Mrs. 
Julia  C.  Hodglns  bad  any  knowledge  of 
or  participation  In  the  representations 
thus  made  by  J.  T.  Christian,  and  apon 
which  he  obtained  the  credit  aforesaid. 
After  J.  T.Christian  bad  conducted  the 
mercantile  business  at  West  Point  tor 
some  six  months,  it  became  evident  that 
he  must  fall.  Hence,  on  the  11th  Ifarcli, 
1889,  in  order  to  secure  to  bis  grandmoth- 
er, Mrs.  Hudgins,  the  said  debt  of  $2,200 
due  her,  and  for  which  she  held  bis  note, 
dated  1st  October,1888.  Julian  T.  CfariaUan 
sold  the  entire  remainder  of  bin  stock  of 
goods,  in  store,  to  John  W.  Montagae,  as 
set  forth  In  the  bill  of  sale  that  day  exe- 
cuted.—which  la  Exhibit  B,— with  tbe 
plaintiff's  bill;  for  which  goods  said  Mon* 
tague  paid  to  J.  T.  Christian  9157,  and  aa- 
somed  the  payment  of  the  debt  of  92,300 
due  from  J.  T.  Christian  to  Mrs.  Hudgtna. 
making  said  Montagpe's  purchase  price 
amount  to  ^2,BN  paid  and  assumed  to  be 

gald  by  htm.  Tbe  bill  of  sale  from  J.  T. 
bristian  to  John  W.  Montague  provides 
that  tbe  debt  assumed  by  tbe  latter  should 
be  secured  by  a  deed  of  trust  on  the  same 
stock  of  goods  In  favor  of  Mrs.  Hud^ns. 
Accordingly,  on  tbe  same  day,  John  W. 
Montague  executed  ttae  bill  of  sale  (Exhib- 
it C)  to  Mrs.  Hudgtns  for  the  same  goods, 
the  paper  providing  that,  on  the  payment 
of  the  said  92,200  by  Montague  to  Mrs. 
Hudglns.  said  deed  was  to  be  null  and 
void,  and  of  no  effect.  Thus  Montague 
did,  in  effect,  what  be  was  required  to  do 
by  tbe  bill  of  sale  from  J.  T.  Christian  to 
him.  and,  having  been  put  in  possession 
uf  the  goods  by  Christian,  he  very  natu- 
rally remaloed  in  possession  so  as  to  be  able 
to  make  sales  and  pay  Mrs.  Hudgins  her 
debt,  and  he  continued  in  possesHlon.  and 
was  proceeding  to  perform  his  contract, 
until  arrested  by  this  injunction.  The  bill 
charges  tbat  J.  T.  Christian  was  not  In- 
dented to  Mrs.  Hudglns  In  the  sum  of 
92,200,  or  anything  like  tbat  amount ;  and 
that  the  sale  from  J.  T.  Christian  to  John 
W.  Montague,  as  well  as  tbat  from  the 
latter  to  Mrs.  Hudglns,  were  but  frandu- 
lent  devices  on  the  part  of  J.  T.  Christian, 
wltb  knowledge  thereof,  and  participation 
therein,  by  John  W.  Montagoe  and  Mrs. 


Digitized  by 


Google 


Va.) 


JONES  e.  CHBISTIAN. 


989 


Julia  C.  Hudglns,  and  Intended  to  hinder, 
delay,  and  dtrfraud  the  plalotltTa.  Each  o( 
the  defendants  Indignantly  deny  the  fi-and 
Imputed  to  them.  Prior  to  the  decree  dis- 
solving the  luiunctlon  the  plalntltta  took 
the  depositions  of  sundry  wltnessea,  all  of 
which  bear  upon  certain  repreaentattons 
made  by  J.  T.  (lirlstlau  to  the  plaintiffs 
as  to  his  property  and  aBsetci,  and  made 
as  a  basts  of  credit,  and  upon  which  he 
actually  obtained  credit  from  them.  There 
la,  howuver,  In  all  this  mara  of  testimony, 
not  a  single  fact  or  drcamstance  disclosed 
which  eren  tends  to  fix  upon  either  John 
W.  Montague  or  Mrs.  Julia  0.  Eiidglns 
the  charge  of  fraud  so  recklessly  made  In 
the  bill.  On  the  other  hand,  after  setting 
oat  In  her  answer  that  she,  through  her 
agent,  T.  J.  Christian,  loaned  her  grand- 
son, J.  T.  Christian,  the  f2,200,  for  which 
she  took  and  holds  bis  bond,  and  after 
showing  that  said  T.  J.  Christian  was  her 
authorised  agent,  and  had  her  money  In 
band,  which  had  been  pi^d  him  under  de- 
cree of  the  circuit  court  of  Matthews  coun- 
ty. In  the  couBolidated  causes  of  Chas.  H. 
Hudgtns  V.  JuUa  Hudgins,  etc.,  Houldln 
Hudglns'  Ex'r  t.  John  B.  Darls  et  als., 
and  Julia  Hudgins  v.  Chas.  H.  Hudglns, 
etc.,  took  the  deposition  of  her  said  agent, 
who.  In  STsry  respect  material  to  the  case 
In  hand,  nnstalns  the  statements  made  by 
Mrs.  HudgluB  In  her  answer.  There  was, 
then,  not  the  slightest  conflict  of  evidence 
touching  the  rights  of  John  W.  Montague 
and  Mrs^  Hodglns.  T.J. Christian  testifies 
that  he  was  the  authorised  agent  of  Mrs. 
Hudgins,  and  bad  chaim  of  ber  means, 
wblch  largely  exceeded  me  snm  of  $2,200 
loaned  to  J.  T.  Christian ;  that  he  received 
her  money  under  decrees  In  the  suits  re- 
ferred to  byherln  her  answer;  that  the 
payments  to  him  under  said  decrees  were 
matters  of  record,  and  open  to  Inspection ; 
and  that,  as  ftucta  agent,  he  made  said 
loan  to  J.  T.  CbrlHtlan  by  the  express  di- 
rection of  Mrs.  Hudgins,  and  took  his 
bond  therefor,  and  delivered  ft  to  ber.  and 
with  his  deposition  the  bond  is  exhibited 
In  evidence.  Thus  it  appears  that  the 
plaintiffs  not  only  failed  to  prove  their 
case  as  against  .Tohn  W.  Montague  and 
Mrs.  HndgluB,  but  that  Mrs.  Hudgins 
went  forward  and  proved  her  case  as  set 
ap  In  her  answers.  Under  such  clrcum- 
Btances.  It  would  have  been  passing 
strange  had  the  circuit  court  done  others 
wlae  than  enter  a  decree,  as  It  did,  dissolv- 
ing the  ln}unctIon.  Nor  Is  It  sarprlslng 
that  the  circuit  court  founded  Its  decree, 
as  the  language  of  the  decree  Bhows,  upon 
l^e  fact  that  "the  plaintiffs  have  utterly 
failed  to  make  out  tbe  fra  ad  charged  In 
the  bill."  It  Is  thus  clear,  beyond  ques- 
tion,thatthe  court  below  did  not  err  Id  Its 
decree  of  the  28d  ol  April,  1889,  dissolving 
the  luiunctlon. 

8.  The  third  assignment  of  error  goes  to 
the  decree  of  May  4,  1889.  It  Is,  that  the 
court  erred  In  refusing  the  motion  of  the 

Slalntlffa  for  an  Issue  out  of  chancery.  It 
I  too  plain  for  atsument  that  tbls  was 
no  case  for  such  an  issue.  In  Beverley  v. 
Walden.  20  Orat.  149-154.  it  was  said: 
**It  seems  to  be  the  settled  rale  that  in 
no  case  ought  an  Issne  to  be  ordered  to 
enable  a  party  to  obtain  evidence  to 


make  out  his  case;  that,  when  the  allega- 
tions of  the  bill  are  positively  tTenled  by 
the  answer,  and  the  plaintiff  fallB  to  fur- 
nish two  witnesses,  or  one  witness  and 
corroborating  circumstances.  In  support 
of  his  bill,  it  Is  wrong  In  the  chancellor  to 
order  an  Isnue ;  that  no  Issue  should  be  or- 
dered until  the  pIMntlff  has  thrown  the 
burden  of  proof  on  the  defendant;  that, 
until  the  ODua  Is  shifted,  and  the  case  ren- 
dered doubtful  by  the  confiictlng  evidence 
of  the  opposing  parties,  the  dtfendant 
cannot  be  deprived,  by  the  order  ol  the 
court  for  an  Issoe.  of  his -right  to  a  de- 
cision by  the  court  on  the  case  made  by 
the  pleadings  and  evidence. "  Snch  was 
j  the  well-established  rule  tor  the  guidance 
of  the  chancellor  In  such  cases  until  the 
act  of  1888-84,  (Code  1887.  S  8281,}  author- 
ising a  plaintiff  In  equity,  in  his  bill,  to 
waive  an  answer  under  oath.  etc.  The 
effect  of  tbls  statate  Is  to  modify  the  rule 
above  stated  as  respects  the  effect  of  an 
answer,  when  such  waiver  Is  made  In  the 
bill.  In  the  present  case,  the  bill  waived 
auKwer  under  oath,  the  etlect  of  which  Is 
to  deprive  the  answer  of  the  defendants  of 
that  potentiality  which,  prior  to  the  act 
above  referred  to.  required  the  plaintiffs 
to  furnish  two  witnesses,  or  one  witness 
and  strong  corroborating  circumstances. 
In  support  of  their  bill,  and  by  such  means 
only  to  overturn  the  effect  of  the  answer. 
Subject  to  such  modification,  In  this  and 
like  cases,  the  rule,  as  above  stated,  re- 
mains nnchanged,  and  now.  as  formerly. 
It  Is  Incumbent  upon  the  plaintiff,  though 
answer  under  oath  be  waived,  to  uphold 
the  case  made  in  his  bill  by  competent 
and  enfflclent  evidence,  the  answer  In  such 
case  being  equivalent  to  a  traverse.  It 
has  also  been  shown  that  the  plaintiffs 
produced  no  evldencewbatever  In  support 
of  their  bill.  Certainly  none  affecting  the 
rights  of  the  defendants  John  W.  Mon- 
tague and  Mrs.  Julia  C.  Hudgins.  We  are 
therefore  clearly  of  opinion  tibat  the  eoart 
b^ow  did  not  err  in  refusing  the  motion 
of  the  plalnttfb  for  an  Issue  ont  of  chan- 
cery. 

4.  The  fourth  assignment  of  error  is 
that  the  court  refnsed  to  esecute  the  trust. 
It  Is  dlfflcult.  If  not  Impossible,  to  under- 
stand  upon  what  ground  this  objection  Is 
predicated.  No  such  question  was  raised 
In  the  bill.  It  is  for  the  first  time  brought 
out  in  the  petition  for  appeal.  In  the  pe- 
tition it  Is  said :  "The  other  creditors  of 
Julian  Christian,  even  if  the  debt  of  Mrs. 
HndglnB  wen*  held  valid,  were  Interested 
in  having  that  debt  paid.  Montague  had 
not  paid  the  purchase  money,  and  there- 
fore was  not  entitled  to  the  protection 
of  the  court  as  a  ftona  ttde  purchaser. 
The  court  should  therefore  have  set  aside 
the  sale  to  Montague,  executed  the  trust, 
paid  Mrs.  Hudgins  what  was  due  her.  and 
Riven  the  rest  to  the  creditors.  **  This  con- 
tention is  self-deBtrnctlve.  How  could 
the  so-called  trust  have  existed  after  set- 
tine  aside  the  sale  to  Montague?  The 
Idea  is  absurd.  The  plalntltta  sold  their 
goods  to  J.  T.  Christian  on  credit,  and, 
after  selling  by  retail  for  some  six  months, 
he  (J.  T.  rfirlBtian)  sold  the  remainder  of 
the  stock  of  goods  to  Montague,  and  In 
the  bill  of  sale  exeeutsd  to  the  latter  re- 
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quired  him  to  pay  f  157  cash,  and  to  as- 
same  the  payment  of  the  Mrs.  Hndgine 
debt,  and  to  secure  the  payment  thereof  to 
ber  by  executing  a  trust-deed  on  the  Hame 
Koods,  which  was.  In  effect,  accomplished 
by  the  bill  of  sale  from  Montasnetu  her. 
These  tranbactlons  were  had  prior  to  any 
steps  taken  by  the  plaintiffs.  It  cannot  be 
necessary  to  argue  the  proposition  that 
J.  T.  Christian,  though  an  Infant  when  be 
purebased  the  goods  from  the  plaintiffs, 
had  as  much  right  to  sell  them  In  lump  to 
Monti&Kna  as  to  any  or  all  of  his  retail  cna- 
tomers,  provided  the  transaction  was  not 
the  resnlt  of  frandulent  colluslott  between 
vendor  and  vendee  entered  Into  for  the 
purpose  of  defrauding;  the  plaintiffs;  and 
the  plaintlfls,  though  they  charge  the 
fraudulent  collusion  In  their  bill,  utterly 
fail  to  establish  It.  From  what  has  al- 
ready been  said.  It  Is  plain  that  the  court 
did  not  err  In  Its  decree  of  May  4, 1889,  In 
refusing  to  net  said  bills  of  sale  aside  as 
fraudulent  and  void.  For  the  reasons 
aforesaid,  the  said  decrees  of  April  28, 1889, 
and  May,  4, 1889,  must  be  affirmed. 


Stats  v.  Abnold. 

(Suprenw  Court  cf  NortK  CaroUna.  Oct  18, 
18H0.) 

iRIHCmH*  VOB  HoaBBB— FOBKS. 

1.  The  word  "wHlfal"  is  oot  essential  to  the 
nlldlty  of  an  indictment  for  morder,  neither  at 
oommon  law  nor  under  chwiter  68,  Aota  1887. 
State  V.  Eirimiaii,  IM  N.  C.  911,  10  &  B.  Bep. 
«13,  and  Btate  v.  fianrls,  lOS  N.  C.  688,  U  a  B. 
Rep.  877,  cited  and  amnwed. 

2.  Forms  of  indiosinant  fn  mnrdflr  and  man- 
slaughter approved. 

{SyJXatnu  by  the  CourL) 

This  was  an  indictment  tor  murder  tried 
before  WarrAEBB,  J.,  and  a  Jury,  at  spring 
term,  1890,  of  Washington  superior  court. 
The  Indictment  was  In  the  following 
words:  "The  Jurors  for  the  state  upon 
.  their  oaths  present  that  Lloyd  Arnold, 
late  of  the  county  of  Washington,  on  the 
9tfa  day  of  June,  1889,  at  andTn  said  coun- 
ty, with  force  and  arms,  In  and  upon  one 
Sarah  Arnold,  then  and  there, In  the  peace 
of  Ood  and  the  state,  being,  unlawfully 
and  ffelontoasly,did  make  an  amault;  and 
the  said  Lloyd  Arnold  then  and  there  the 
said  Sarah  Arnold,  unlawfully,  felonious- 
ly, and  of  his  malice  aforetfaongbt,  did  kill 
and  murder,  contrary  to  the  statute  in 
such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state. "  The 
defendant  was  convicted  -of  manslaughter, 
and  moved  In  arrest  of  Judgment,  on  the 
ground  that "  the  Indictment  tailed  to  al- 
lege that  the  killing  and  murder  was  done 
'  willfully*  as  required  by  chapter  68,  Acts 
1887."  The  motion  was  overruled  and  de- 
fendant excepted.  Sentence  having  been 
pronounced  on  the  verdict,  the  defendant 
appealed. 

The  Attorney  Qener&l,  for  the  State. 

Clark,  J.  The  books  of  forms  and  prec- 
edents usually  Insert  the  word,  "willful- 
ly, "and  8ometlmestheword''anlawfully,'* 
before  the  words  "feloniously  and  wltb 
malice  aforethought,"  In  Indictments  for 
murder.  While  there  are  numeroos  deda- 
lonstbat  the  words  "telonioualy*'*  "with 


malice  alorethought,"  and  "murder"  are 
essential  to  the  validity  of  such  indicts 
ments,  and  that  tbelr  place  cannot  be  sup- 
plied by  the  use  of  any  other  words,  it  is 
not  BO  as  to  the  words  "willfully"  and 
"unlawfully."  1  Hale,  P.  C.  466;  Beydon'a 
CaHe,4  Coke,  41a,-  2  Blsh.Crim.  Proc  §  S4«. 
Indeed  it  has  been  expressly  held  that  the 
latter  words  are  not  necessary,  the  rea- 
son assigned  being  that,  unlike  the  other 
words  above  quoted,  "  willfully  "  and  "  an- 
lawtnlly **  are  not  "sacramental  words." 
State  V.  Harris,  27  La.  Ann.  572.  The  real 
reason  however,  probably,  us  suggested 
by  Mr.Bishup,  (2Crim.Proc.SS  543^7.)  is 
not  tbat  there  la  any  magic  quality  In  one 
set  of  words  and  not  In  others,  nor  be- 
cause tbey  have  no  synonyms,  as  has 
been  held,  but  because,  by  the  statute,  (1 
Edw.  VI.,  enacted  1547.)  benefit  of  clergy 
was  taken  away  from  those  convicted  of 
murder  committed  " felonioaaly  and  nf  mal- 
ice aforethought,  *  (omitting  tlie  additional 
word  "  willfully, "  which  had  been  osed  In 
the  prior  statute  of  23  Hen.  Till.,)  and 
since,  and  by  virtue  of  that  act,  murder 
has  been  a  capital  felony.  Being  aii  act 
Increasing  the  punishment,  thecourts  have 
always  restricted  the  capital  felony  to 
those  homicides  which  were  charged,  in 
the  exact  language  of  the  statute,  as  com- 
mitted "feloniously  and  of  malice  afore- 
thought. **  Aside  from  this,  the  words 
"  wlllfuly  and  unlawf  ally  "  are  tautological, 
for  a  slaying,  which  Is  done  "feloniously 
and  wltb  malice  aforethought,"  must  nec- 
essarily beeommltted  "  wUlfnlly  afad  unlaw, 
fully."  The  defendant  upon  this  bill  of  In. 
dictmoit  well  knew  be  was  charged  with 
the  "  wllllul"  slaying  of  the  deceased,  and 
has  been  put  to  no  disadvantage.  Chap- 
ter 68,  Acts  1887,  does  not  require,  aa  de- 
fendant's motion  premifies,  any  set  words 
to  be  used.  The  act  Is  a  substantial  copy 
of  24  &  25  Vict.  c.  100.  and  its  object  Is  cor- 
rectly sot  out  in  the  caption,  "  An  act  to 
simplify  indictments. "  It  creates  no  of- 
fense. It  declares  an  Indictment  contain- 
ing certain  words  "sufficient,"  but  it  does 
not  make  those  words  essential,  nor,  by 
any  reasonablecoilBtructlon,can  it  be  held 
to  make  technical  and  "sacramental" 
words  which  were  not  theretofore  neeea- 
sary  in  indictments  for  murder.  To  ao 
construe  theact  would  makeeasentlal  like- 
wise the  words  "wltb  force  end  arma, " 
which  have  nut  been  requisite  In  bidict- 
ments  for  any  offenae  whatever  for  three 
centuriesand  a  half,  having  been  abolished 
by87Hen.  VIIL  State  v.  Harris,  106  N. 
C.  682. 11  8.  E.  Bep.  377.  It  would  also 
probably  make  essential  the  usual  con- 
cluding words  of  an  indictment  which 
have  been  held  immaterial  In  State  t. 
Kfrkman.  104  N.  C.  Oil,  10  S.  £.  Bep.  812, 
and  other  similar  matters  which  are  ens. 
tomary  and  formal  parts  of  an  Indictment, 
but  which,  by  legislation  and  numeroas 
decisions,  are  not  requisite  to  Its  validity. 
Code,  §  1188.  and  dectoluns  thereunder.  We 
cannot  think  that  such  Is  the  purport  or 
the  intent  of  the  act.  The  motion  In  ar. 
rest  of  Judgment  was  properly  overruled. 
Indeed,  the  Indictment  in  this  case  con> 
tains  some  surplusage  and  all^atlona  not 
neceosaryto  be  made,  but  the  eaaentlal 
mattara  are  property  charged.  As  It  may 
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be  defltrable  to  settle  wbat  are  the  indlv- 
pensable  requisites  of  each  Indictments,  It 
18  proper  to  say  tbat  under  the  decisions 
and  statates  the  foUowlns  is  sufficient  In 
the  body  of  an  indictment  tor  murder: 
"The  Jurors  for  the  state  on  their  oaths 

8 resent  that  A.  B.,  in  the  connty  of  E., 
Id  fdonloas^t  and  ot  malice  alorethooKht, 
kill  and  murder  C.  D." 

And  it  is  sufficient  In  an  indictment  for 
manslaughter  to  follow  the  same  form, 
omittluK  the  words  '*and  with  malice 
nf orethonght, "  and  8Ub8tituttng''Blny"  In 
the  stead  of  the  word  "murder. "  These 
forms  contain,  In  the  words  of  tiie  atat- 
Dte,  "fivmsr  arerment  neceMary  to  be 
proved."  Bach,1n  Bnb8taiice,are tbelormi 
recognised  as  valid  In  England  for  many 
years  past,  under  the  above«lted  statute 
ot  24  ft  25  Viet.,  from  which  our  act  of  1887 
l8  taken.  Time,  not  being  of  the  essence 
of  tbeeecrimes,  need  not  be  alleged,  though 
tbe  all^atlon  thereof  can  do  no  harm. 
Code.  SS 1188.  lifts'  WhUe  every  indictment, 
property,  should  have  a  eaption,  It  is  no 
part  of  the  Indictment,  and  Its  omlsrton  la 
no  ground  for  arrestl^tS  Judgment,  as  has 
been  often  held.  State  v.  Wasden,  Tayl.  (N. 
C.)  168,  (fiW;)  State  v.  BrickeU,  1  Hawks, 
354;  State  v.  Lane,  4  Ired.  118;  State  v. 
Pala,FtaU.  (N.  C.)487.  Nor  would  a  misre- 
citalof  thenoantyinthe  caption  be  ground 
ot  arrest  ot  Judgment.  State  v.  Sprin- 
kle. A5  N.  C.  468.  It  le  regular  and  orderly 
for  the  bill  to  be  signed  by  the  solicitor, 
but  such  signing  Is  not  essential  to  Its  va- 
lidity. State  T.  Mace, »  N.  C.  668;  State 
Cox,  6  Ired.  440, 

Psa  Curiam.  No  error. 


Stores  v.  Railsoav  Co. 

(8upreme  Court  cf  NorOk  OoroHna.  Oct  IB, 
1890.) 

OfHWiBBW  Ttmwmtrmm  StATIOH  ATPBOAOHia. 
In  an  aoUon  against  a  railroad  oompanrfcnr 
personal  Injnrlfls  oooasioned  by  defondaot's  lail- 
nra  to  ke^  tbe  anooaobes  to  its  trains  lu  a  safe 
condition,  there  waa  erldenoe  tending  to  prove 
that  near  and  parallel  to  defmdant'a  ndlroad,  at 
tlte  point  where  It*  train  stopped  tor  passengers, 
waa  a  ditch  4  to  6  teet  wide,  and  about  8  inches 
deep;  that  a  solid  bridge  about  15  teet  wide 
crossed  the  dltoh:  that  one  plank  waa  aboat  6  or 
8  inohes  shorter  than  the  otners:  that  the  short- 
ness might  easily  be  seen ;  and  that  plalnUfC  tell 
through  the  bridge  at  the  end  ot  the  short  plank. 
Seld,  that  the  ooort  should  have  charged  tnat  It 
the  tBryfOand  the  facts  as  to  the  bridge  and  dltoh 
as  aboTB,  the  only  detect  being  thM  one  plank 
waa  sUgfatly  tSunrtet  at  one  end  than  the  other 
idaoks,  that  would  not  ot  Itaelf  be  negllgenoo  on 
aatendant'a  i^art. 

Appeal  from  superior  court,  Chowan 
connty;  Whitaebb,  Judge. 

Tbe  plaintiff  brooffht  this  action  to  re> 
-cover  damages  snstained  by  her,  occa- 
sioned by  the  defendant's  failure  "  to  keep 
tbe  bridges  and  other  approaches  to  the 
said  train  [that  ot  the  defendant]  at  that 
point  over  which  the  plaintiff  was  com- 
pelled to  pass  In  a  safe  and  suitable  condi- 
tion, but  allowed  tbem  to  be,  on  the  day 
named,  dangerous  to  persons  approach- 
ing said  trains."  On  the  trial  the  defend- 
ant reqneated  the  court  tit  Instruct  the 
jury,  among  other  things,  as  follows: 


"(1)  That  If  the  Jaryflnd  tbat  the  said 

bridge  was  constructed  as  a  crossing  for 
the  witness  Jones  over  a  drain  not  over 
eight  (8)  or  ten  (10)  inches  deep,  and  was 
In  good  condition,  and  at  least  fifteen  teet 
wide,  the  only  defect  b^g  that  one  plank 
was  slightly  shorter  at  one  end  than  the 
other  planks  of  tbe  bridge,  that  would 
not  constitute  negligmce  on  tbe  part  of 
the  defendant.  (2)  That  If  tbe  Jury  find, 
as  a  fact,  that  the  bridge  or  crossing  over 
the  end  of  which  the  plaintitt  fell  was  fif- 
teen feet  wide  at  thenarrowest  point,  over 
a  drain  not  over  eight  <8)  Inches  deep  at 
the  deepest  part,  and  sloping  off  at  both 
edges,  and  not  over  two  (2)  teet  wide,  per- 
fectly  sound  lu  all  respects,  the  only  d^et 
being  a  plank  slightly  shorter  at  one  aid 
than  the  other  planks  of  the  bridge.  It 
would  constitute  a  sufficient  crossing  for 
foot-passengers  boarding  the  train,  and 
would  not  of  itself  be  negligence  on  tbe 
part  ot  the  defendant. "  There  was  evi- 
dence tending  to  prove  the  facts  euggeeted 
by  the  Instructions  asked  for.  There  was 
a  verdict  and  Judgment  lor  the  plaintllf, 
and  tbe  defendant  appealed  to  this  eonrt. 

Praden  dk  Vann,  tnt  appellee.  L.  h. 
Smltbt  for  appellant. 

MrrbiiioNjG.  J.,  (after  atattag  the  Htcta 
aa  ubove.)  The  court  declined  to  give  the 
Instructions  asked  tor  by  the  defendant, 
or  the  substance  of  them.  In  view  of  the 
allegations  of  the  complaint,  and  the  Is- 
sues submitted  to  the  Jury,  it  was  mate- 
rinl  for  the  defendant  to  prove  that  the 
bridge  In  question  was  sufficient  and  safe 
for  passengers  crossing  the  same  to  get  on 
and  off  tbe  defendant's  train.  It  It  was 
sufficient,  then  tba  Jnxy  might  bave  found 
that  the  plaintitr,  incautloDSly,  carrteMly, 
and  negligently,  tell  from  the  bridge,  and 
Injured  herself,  or  that  the  fall  was  a  mere 
oasaalty,  for  which  the  defendant  could 
not  Justly  beheld  responsible.  There  was 
evidence  produced  tending  to  prove  that 
a  side  ditch  from  4  to  6  feet  wide  at  the 
snriace,  not  so  wide  at  the  center,  and 
abont  8  Inches  deep,  was  situated  parallel 
and  near  to  the  defendant's  railroad 
track,  at  tbe  point  where  its  train  stopped 
to  let  off  and  take  on  passengers ;  that  3 
bridges  crossed  this  ditch  within  the  dis- 
tance of  76  yards;  that  the  bridge  waa 
abontl5  feet  wide,  about  that  length  cross- 
ing tbe  ditch ;  that  it  was  uear  a  road- 
crossing;  that  it  was  solid;  that  one 
plank  on  It  was  a  little  shorter,  6  or  8 
inches,  than  the  others;  that  the  short- 
ness of  this  plank  might  easily  be  seen; 
that  plaintiff  fell  through  the  bridge  at 
the  end  of  tbe  short  plank,  etc.  We  can- 
not hesitate  to  say  that.  If  the  bridge  was 
such  a  one  as  the  defendant,  in  view  of  the 
evidence,  contended  It  was.  it  was  suffi- 
cient as  a  crossing  place  for  passengers 
going  on  the  defendant's  train,  and  the 
dtfendant  was  not  chargeable  with  n^U- 
gence,  simply  on  the  ground  of  Insufficiency 
of  the  bridge  for  such  purpose;  nor  would 
the  fact  that  one  of  the  planks  of  It  was 
shorter  by  8  inches  than  the  others  ot  it- 
self constitute  negligence  ot  tbe  defendant, 
especially  It  tt  was  plainly  obswvable  by 
passengm.  Wtam  tbere  Is  evidence  to 
support  a  material  aspect  of  tbe  case  con- 
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tended  for,  tbe  coart  should  give  appro- 
priate inBtructtons  as  tu  the  same,  partlo 
nlarly  when  It  1b  requested  to  do  so;  and, 
In  a  case  like  the  present  one,  the  court 
might  Instmct  tbe  Jury  that,  if  they  be- 
Itered  a  certain  state  of  facts  of  which 
there  was  evidence,  there  would  be  neffll- 
gence  chargeable  against  a  party;  other- 
wise, there  would  be  none.  The  view 
contended  for  by  tbe  defendant  was  mate- 
rial. There  was  evidence  tending  to  prove 
it;  and  we  think  the  Instructions  asked 
for,  above  set  forth,  or  the  substance  of 
them,  should  have  been  given  along  with 
the  instractlons  the  court  gave  tbe  Jury. 
They  might  have  led  the  Jury  to  a  differ- 
ent conclaslon  from  that  reached  by  them. 
There  is  error.  The  deft-ndaut  Is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To 
that  end,  let  this  opinion  be  certlfled  to 
the  Buperior  conrt. 

FsB  Gdbiah.  Error. 


State  t.  Connsb  et  a/. 
(aupreme  Cowrt  cf  North  CanMna.  Oot  18, 

1890.) 

nsHBuas— Taking  Otstku  wtee  Tovos— Iksiot- 

MBST. 

Code  IT.  C.  i  8879,  provides  that  "no  person 
shall  use  or  oaose  to  be  ased,  In  any  of  the  nav- 
loable  waters  ottliestate,  *  *  •  tongs  or  drags 
tat  the  pnrpoee  of  tiding  <mtera,  anless  he  ahall 
have  resided  cMitlnvoaaiy  in.  the  state  at  least  13 
months  next  preceding  the  day  <m  which  he  shall 
begin  to  take  flsh  or  oysters:  *  *  *  pro7lded, 
farther,  this  section  shall  not  extend  to  servants 
employed  to  flsh  by  any  person  allowed  to  flsh  in 
the  navigable  waters  ca  the  state.  **  Held,  In  a 
proseoutfon  far  violating  the  statote,  that  the 
court  shotild  have  charged  that,  if  the  Jury  fotind 
that  defsodants  took  orators  with  tongs,  being 
•ervauts  or  enmKaea  ox  W.,  a  resident  of  the 
state,  they  shoiud  nnd  them  not  goll^. 

Appeal  from  superior  court,  Hyde  coim- 
ty ;  WHiTAKBR,  Judge. 

The  indictment  charges  that  the  defend- 
ants, "in  Hyde  county,  nnlawtully  and 
wUlfnlly  did  use  tongs  or  drags  for  the 
purpose  of  taking  oysters  from  the  nav- 
igable waters  of  North  Carolina,  •  »  ■ 
not  then  and  there  having  resided  In  the 
state  of  North  Carolina  for  12  months  next 
preceding  the  day  on  which  they  b^an  to 
ufie  said  tongs  and  drag"  as  aforesaid, 
contrary  to  the  statnte,"  etc.  Lather 
Swindell,  a  witness  for  tbe  state,  testlfled 
that  In  February,  3890,  he  saw  the  defend- 
ants catching  oysters  with  tongs  in  Pam- 
lico sound,  and  that  they  told  him  their 
homes  were  in  Virginia.  They  also  told 
him  that  they  were  working  for  H.  M. 
Warbnrton.  It  was  In  evidence,  on  behalf 
of  the  defendants,  that  they  were  In  tbe 
employ  of  H.  M.  Warburton;  that  they 
were  "oysterlng"  for  him,  ased  his  tongs, 
and  lived  In  his  house.  It  was  also  in  ev- 
idence that  H.  M.  Warburton  was  a  resi- 
dent of  Hyde  county,  and  had  been  since 
August.  I8S8,  and  paid  taxes  there  in  18S9. 
The  defendants  requested  the  court  to  in- 
struct the  Jury  "that  If,  from  the  evidence, 
the  Jury  should  find,  as  a  fact,  that  the 
defendants  oystered  with  tongs  In  Pamli- 
co sound,  being  servants  or  employes  of 
H.  M.  Warburton,  a  reoldent  of  the  state, 
tfa^  should  return  averdtet  of  notsnilty." 


The  court  reused  to  so  charge,  and  **  In- 
strunted  the  Jury  that  if  tbey  btf  leved  from 
the  evidence  that  them  dtfendants  were 
residents  of  the  state  of  Virginia,  and.  be- 
ing such,  did  catch  oysters  with  tongs  in 
Pamlico  sound,  even  though  tbe  d^end- 
ants  were  acting  as  the  aervanta  of  H. 
M.  Warburton,  a  resident  of  the  state, 
then  they  would  be  guilty,  and  they  eboald 
so  find. "  The  d^endants  excepted.  There 
was  a  verdict  of  jrallty,  Jadipnent,  and 
appeal. 

Tbe  Attorn^  General,  for  the  State. 

Davis,  J.,  (after  stating  the  ftete  as 
above.)  Thestate  has  tberight  tolmpose 
such  limitations  and  restrictions  npon  the 
mode  and  manner  of  taking  fish,  oysters, 
terrapins*  etc..  In  the  navigable  waters  of 
the  state,  astt  may  deem  wise  and  Just,  and 
conducive  to  tbe  public  good.  Cbapter  43 
of  the  Code  contains  a  great  many  enact- 
mente  relating  to  the  subject.  Tbeee  laws 
have  been  enacted  at  different  times,  and, 
though  codified  and  reduced  to  a  single 
cbapter  in  theCode,  that  chapter  is  a  very 
long  one,  and  Bom«  of  its  sections,  when 
construed  with  reference  tu  others,  do  not 
seem  very  clear.  Section  3A76  declares: 
"This  chapter  shall  not  beconstmed  so  as 
to  allow  any  person  who  Is  not  a  cltlsra 
of  the  state  to  use  dre^-nets  or  other  In- 
struments in  any  of  the  waters  ol  the 
atate  for  the  purpose  of  catching  terrapins 
or  oysters,  and  all  persons  not  ritizens 
of  the  state"  who  violate  this  provtdon 
are  made  guilty  of  a  misdemeanor,  and 
subjected  to  a  penalty  of  $100.  Section 
8889  declares  "that  every  person  •  •  • 
who  shall  commit  any  of  the  offenses  In 
this  chapter  created  shall  be  gnllty  of  & 
misdemeanor."  Section  3879,  which  Is  u 
very  long  one,  enacts,  among  other  things, 
that  "no  person  shall  use  or  cause  to  be 
used,  In  any  of  theubvlgable  waters  of  the 
state.  *  •  *  any  tongsor  drags  for  the 
purpose  of  taking  oysters,  unless  he  shall 
have  resided  continuously  in  the  state  at 
least  12  months  next  preceding  the  day  on 
which  he  shall  begin  to  take  flsh  or  oys- 
ters: •  •  »  provided,  further,  thill  sec- 
tion nhall  not  extend  toservaate employed 
to  fish  by  any  person  allowed  to  flsh  in 
the  navigable  waters  of  the  atate. "  Then 
follows  a  long  provision,  enacted  In  18S3. 
designed  to  prevent  the  fraudulent  use  of 
any  apparatus  for  taking  flsh  or  oysters 
by  non-residents  "under  the  name  and 
ownership  "  of  a  cltlsen. 

It  was  for  the  alleged  violation  of  this 
section  that  the  defendants  were  Indicted. 
If  they  were  the  servants  and  employes  uf 
Warburton,  bona  Sde  using  his  "tongs 
or  drags,  "to  take  oysters  for  him,  were 
they  guilty?  If  it  was  not  unlawful  tor 
Warburton  to  take  oysters,  might  he  not 
take  them  per  alfum?  Would  not  his  serv- 
ants and  employes,  when  taking  oysters 
for  him,  be  guiltless  of  a  violation  of  tbe 
law,  though  non-reeldents?  Ot  course 
any  evasion  of  the  law  is  a  vlolatloB  <a  the 
law,  and  If  the  defoidants  wen?  not  the 
bona  ede  eervante or  employes  of  Warbur- 
ton, who  was  a  resident,  they  would  be 
gnllty.  But  this  view  of  the  case  was  not 
presented,  and.  even  It  the  state  had  tbe 
power  to  enact  such  a  law,  then  Is  no 
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enactmeut  Ibat  wuuld  make  thft  defendants 
guilty.  If  they  were  \n  the  bnax  flde  serv- 
ice of  one  bavins  the  riKht  to  take  oysters 
In  the  UBTlistibto  waters  of  the  state.  We 
think  there  was  error  In  refnsinff  tbeln- 
Btroctlons  asked,  and  in  the  inetmcttonB 
given. 

HiNKLB  V.  HiNKLS  St  «/. 

(ffvgpnme  ^^'"^^^^^^'^  FirgMo. 
Dowu— How  DiTBSTED— Axraiiunuxi  Coh- 

TKACT. 

1.  An  aiiteaQ[>tial  oontraot,  entered  Into  by  a 
woman  on  the  ere  of  manias,  U  as  follow*: 

•^This  indenture,  made  this  20th  day  of  Jnne, 
In  the  year  of  our  Lord  one  thousand  eight  hnn- 
drod  and  seventr-slx,  between  Michael  H.  Hinlde, 
of  the  conn^  ox  PendleUm,  In  the  state  ai  West 
Virginia,  party  of  the  first  part,  and  Hannah  H. 
Kettermao,  of  the  same  ooonty  and  state,  party 
of  the  second  part:  Whereas,  a  mairiaM  is  in- 
tended to  be  solemnized  between  us,  (Uiohael  H. 
HLnkle  and  Hannah  H.  Eetterman,)  andlnoonaid- 
eration  of  such  intended  marriage,  we  fMiohael 
H.  Hinkle  and  Hannah  H.  Ketterman)  do  make 
aa4  enter  into  the  following  agreemaDts:  The 
said  Michael  H.  Hinkle  being  poaseased  of  a  tract 
of  *  *  *  acres  of  land,  Tying  on  the  wators 
of  the  North  Fork,  on  the  east  side  of  the  river, 
Joining  the  lands  of  8.  P.  Priest,  P.  Sponangle, 
and  B  Bcnonett,  as  well  as  much  personal  woper- 
ty,  said  laud  being  conreyed  by  Abram  Binkle 
and  wife  to  Michael  Hinkle  by  deed  bearfcg  date 

the  of  -J  187—,  and  of  record  m  the 

clerk's  offloe  of  tiie  connty  court  of  Pendleton 
county.  The  said  Hannah  H.  Ketterman  herebv 
bai^ins  and  agrees  with  the  said  Michael  H. 
HiuKle  that  she  (the  said  Hannah  H.  Eettennan) 
hereby  agrees  to  waive  and  relingutsb  forever  all 
such  right,  title,  or  Interest  in  and  to  any  part  of 
the  estate,  both  personal  and  real,  or  the  proceeds 
of  the  sales  of  either  at  both  at  which  the  said 
Mi<Aiael  H.  Hinkle  le  now  or  may  hereafter  oome 
into  posaesatou  or  acquire.  Bike  (the  aald  Han- 
nah H.  Kettennan)  further  agrees  and  hlnda  her- 
self never  to  claim  or  to  demand  at  law,  orother- 
wise,  as  she  (the  said  Hannah  H.  Ketterman) 
would  acquire  and  be  entitled  to  in  the  estate  of  the 
said  Mict\aet  H.  Hinkle  after  Intermarriage  with 
him,  (the  said  Michael  H.  Hinkle,)  any  part 
of  bis  (the  said  Michael  H-  Hinkte's)  estate  or 
property  by  reason  of  the  solemnisation  of  mar- 
riage between  ns,  (the  said  Michael  H.  Hinkle 
and  the  said  Hannah  H.  Ketterman.)  It  Is  fur- 
ther agreed  and  expressly  •  *  •  by  and  be- 
tween us  (the  said  aL  H.  Htnkle  and  the  said 
Hannah  H.  Ketterman)  that  aba  (the  said  Hannah 
H.  Ketterman)  shair  never  la  the  fatnre  acquire 
any  property,  rights,  interest,  or  titles  In  or  to 
any  [»rt  of  the  estate  of  the  said  Michael  H. 
HLnkle  further  than  he  (the  said  Michael  H. 
Hinkle)  may  convey  to  her  (the  said  Hannah  H. 
Ketterman)  by  deed  of  girt,  or  by  will.  It  is 
further  expressly  agreed  between  us  (the  said 
Michael  H.  Hinkle  and  the  said  •  •  •)  that 
he  (the  said  Michael  H.  Hinkle)  shall,  at  all 
times  during  his  llfe-tlme,  have  the  right  inde- 
pendent of  me  (the  said  Hannah  H.  Ketterman) 
to  sell  nr  convey  any  part  wailot  hia  real  estate, 
make  a  deed,  and  oonv^  a  perfect  tltle^  the 
same  without  my  (the  said  Hannah  H.  Ketter- 
man's)  consent,  or  my  name  and  acknowledgment, 
as  his  wife,  to  snob  deed  of  conveyance,  but  his 
(the  said  Michael  H.  Hinkle's)  deed  shall  Id  all 
rmpects  be  aa  perfect,  and  have  the  same  effect, 
and  convey  the  title  aa  perfeotly  to  anv  part  of 
the  real  estate,  as  If  no  marriage  existed  between 
us,  without  my  consent  or  acknowledgment,  as 
his  vrife,  with  aim  to  such  deed. 

**Witness  our  hands  and  seals. 

•^X.  H.  HnoELa.  [BaaL] 
her 

•BamrAa  H.  X  Kmmur.  ^mL] 
mark. 

T.ll8.i.no.27— 68 


"The  stateof  West  Virginia,  Pendleton  ooonty, 
to- wit:  Tbia  day  personally  appeared  t^  parties 
wbose  names  are  signed  to  the  writing  within, 
and  acknowledged  the  same  to  be  their  acts,  and 
did  not  wish  to  retract  it  Given  under  my  hand 
this  80th  day  of  Jnne,  1S70.  Johk  W.  Dollt, 
Justiw. 

"In  the  olerk*s  office  of  the  ooonty  ooort  of 
FendletiBi  Co.,  Jime4th,  1S77.  Iliis marriage  oon- 
traot between  Michael  H.  Hinkle  uid  Hauiah  H. 

Ketterman  was  presented,  and,  with  the  certlfl- 
oate  of  aoknowledgmeut,  adiaitted  to  record. 
Teste:   Asm  DTBn,  C.  P.  C.   A  copy.  Attest: 
L  P.  Booos,  Clerk.  ** 
Held,  this  contract  does  not  dther  exinressly  or 

Sr  necessary  implication,  cut  <rfC  and  bar  ner 
ght  of  dower,  should  she  survive  her  taaaband. 
Beard  v.  Beard,  38  W.  Va.  180. 

3.  Our  Code  having  provided  that  *'lf  any 
estate,  real  or  personal,  intended  to  be  in  lieu  of 
her  dower,  shall  be  conveyed  or  devised  tcx  the 
jt^tore  of  the  vrlfe,  »wA  emveyance  or  deviso 
shall  bar  her  dower  of  the  real  estate  or  the  red- 
due  thereof.  But  If  suoh  oonveyanoe  or  devise 
was  before  the  marriage,  wltiioat  the  assent  or 
during  the  Infancy  of  the  /erne,  or  It  It  was  after 
marriage,  in  either  case,  the  widow  may,  at  her 
election,  waive  suoh  lointure,  and  demand  her 
dower."  It  seems  thai  an  antenuptial  contract 
made  by  an  illiterate  woman,  who  cannot  write 
her  name,  with  a  man  of  •nilMtanoe  to  whom  she 
ia  engaged,  whereby,  without  uiy  inrovision  for 
her,  tqr  way  of  lointore  otherwise,  and  with- 
out any  redprocal  engagement  brthe  promotive 
hoabaud,  ahe  should  agree  to  reUnqnlah  au  tight 
as  dowresB  or  distributee  in  Us  estate,  wIU  not 
be  enforced  in  a  court  of  equl^as  a  barto dower, 
unless  it  is  proved  to  have  been  read  and  ex- 
plained to  her,  and  to  have  been  entered  into 
without  nndne  iDfloenoe  opon  the  part  of  tho 
inraapaotlve  husband.  Should  soohoontract  make 
a  fair,  equitable,  and  reasonable  provision  lor 
her,  the  case  would  be  otherwise. 
(SuUabm  by  the  Court.) 

Appeal  from  clrenlt  eoort,  Pendleton 

county. 

Geo.  A.  Blakemore,  for  appellant.  B.  A. 
Cunningham,  for  appellee. 

Lucas.  J.  This  case  coiuea  np  on  an  ap> 
peal  from  a  decree  of  the  circuit  court  of 
Pendleton  county,  In  a  chaucenr  cause.  In 
which  the  appellant,  Hannah  Hinkle,  waa 
complainant.  The  object  of  her  bill  was 
to  have  her  dower  asslffued  her  In  the  real 
estate  of  her  deceased  hnsband,  who  she 
all^^es  died  Intestate, seised  of  certain  real 
estate,  and  had  certain  children  as  his 
heirs  surviving  him,  who  are  named  as  de- 
fendants. The  defendants  for  answer  set 
Dp  an  antenuptial  contract  by  which.  It  Is 
claimed,  the  plaintiff  before  her  marrla^ 
had  relinquished,  upon  the  consideration 
of  marriage,  all  of  her  right,  title,  and  in- 
terest In  and  to  anypart  of  thereat  or  per- 
sonal estate  of  her  prospective  husband. 
The  contract  is  exhibited  with  the  bill,  but 
no  evidence  is  offered  to  prove  the  circum- 
stances under  which  it  was  executed.  No 
depositions  were  taken  upon  either  side, 
and  the  issue  wasmadenpon  the  construc- 
tion and  effect  of  the  antenuptial  agree- 
ment. The  conrt  below  on  the  17th  of 
April,  1888,  entered  a  decree  dismissing  the 
bill  on  the  ground  that  the  complainant 
had  relinquished  or  waived  for  a  valuable 
consideration  all  her  right  to  dower  In  the 
land  of  which  her  deceased  husband  died 
seised.  It  is  from  this  decree  that  an  ap- 
peal has  been  allowed.  The  preamble  to 
theagreementlsasfollows:  **This indeat- 
nre,  made  this  80th  day  of  Jime,  In  the 
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year  of  onr  Lord  one  ttaonaand  eight  hun- 
dred and  aevenl^-alx,  between  Michael  H. 
Hlnkle,  of  the  county  of  Pendleton,  In  the 
state  of  West  Virginia,  party  of  the  first 
part,  and  Hannah  H.  Ketterman,  of  the 
same  county  and  state,  party  of  thesecond 
part:  Whereas,  marriage  is  Intended  to 
be  Boleranlied  between  na,  (Htchael  H. 
Htnkleand  Hannah  H.  Ketterman,)  and, 
hi  consideration  of  such  Intended  marriage, 
we  (Michael  H.  Hlnkle  and  Hannah  H. 
Ketterman)  do  make  and  enter  Into  the 
following  agreements:  The  said  Michael 
H.  Hlnkle  being  possessed  of  a  tract  of 
*  *  *  acres  of  land,  lying  on  the  waters 
of  the  North  Fork,  on  the  east  aide  of  the 
rlTCP.  Joining  the  lands  of  S.  P.  Priest,  P. 
Sponangle,  and  H.  Bennett,  as  well  as 
much  personal  property,  said  land  being 
conveyed  by  Abram  Hlnkle  and  wife  to 
Michael  Hlnkle  by  deed  bearing  date  the 

 of  187 — ,  and  of  record  In  the 

clerk's  office  of  the  county  court  of  Pendle- 
ton county."  The  first  sentence  then 
proceeds.  (I  have  nambered  the  clanses 
for  convenience  of  reference:)  (1)  "The 
said  Hannah  H.  Ketterman  hereby  bar- 
gains and  agrees  with  the  said  Michael 
H.  Hlnkle  that  she  (the  said  Hannah 
H.  Ketterman)  hereby  agrees  to  waive 
and  relinquish  forever  all  such  right, 
title,  or  Interest  In  and  to  any  part  of  the 
estate,  both  personal  and  real,  or  the  pro- 
ceeds of  the  sales  of  eltheror  both  of  which 
the  said  Michael  H.  Hlnkle  Is  now  or  may 
hereafter  come  in  possession  or  acquire. " 
It  is  impossible  to  say  that  thlnr^lnqulsb- 
ment  does  necessarily  amount  to  a  waiver 
of  dower,  which  It  Is  defined  to  be.  (2) 
"She  (the  said  Hannah  H.  Ketterman) 
further  agrees  and  binds  herself  never  to 
claim  or  demand  at  law,  or  otherwise, 
as  she  (the  said  Hannah  H.  Ketterman) 
would  acquire  and  be  entitled  to  In  the  es- 
tate of  the  said  Michael  H.  Hlnkle  after  In- 
termarriage with  him  (the  Raid  Michael  H. 
Hlnkle)  any  part  of  his  (the  said  Michael 
H.  Hlnkle's)  estate  or  property,  by  reason 
ol  the  solemnisation  of  marriage  between 
US.  (the  said  Michael  H.  Hlnkle  and  the 
said  Hannah  H. Ketterman.)"  Hereagaln 
the  language  does  not  necessarily  Import 
a  waiver  of  duwer,  which  Is  not,  as  our 
law  now  stands,  a  necessary  acquisition 
"by  reason  of  the  solemnization  of  mar- 
riage;" it  depends  upon  the  further  fact 
of  sorvlral  of  the  wife  after  the  husband's 
death;  a  contingency  wblch  this  clause 
does  not  seem  to  contemplate  or  provide 
for.  It  Is  further  agreed:  (S)  "It  is  fur- 
theragreedandexpressly  •  •  •  by  and 
between  us  (the  snld  M.  H.  Hlnkle  and 
the  said  Hannah  H.  Ketterman)  that  she, 
(the  said  Hannah  H.  Kf^tterman)  shall 
never  In  the  future  acquire  any  property, 
rights,  Interests,  or  titles  In  or  to  any  part 
of  the  estate  of  the  said  Michael  H.  Hlnkle 
fnrtherthan  he  (the said  Michael  H.  Hlnkle) 
may  convey  to  her(  the  said  Hanna  h  H.  Kel^ 
terman)  by  deed  of  gift,  or  by  will.  *  This 
clanse  of  the  agreement  binds  thecontract- 
ing  female  on  the  eve  of  marriage  not  to 
renounce  any  postnuptial  settlement  by 
way  of  Jointure,  (which  under  ourCode,  c. 
66,96, she Qilghtotherwtse do,)  and  not  to 
renoance  her  husband's  will,  (which  other- 
wise she  might  do,— Code,  c.  78;)  bntlsee 


nothing  In  It  which  renders  It  absolutely 
certain  that  she  meant  to  renounce  bet 
dower  in  case  she  survived  her  hnsbaDd. 
(4)  "It  Is  further  expreRslyaereedbetwen 
us  (the  said  Michael  H.  Hlnkle  and  tbt 
said  »  •  •)  that  he  (thesald  MIchadH. 
Hlnkle)  shall.  aU  tiroes  during  his  life-time, 
have  the  right.  Independent  ol  me.  {tbc 
said  Hannah  H.  Ketterman,)  tu  sril  and 
convey  any  part  or  all  offals  real  estate, 
make  a  deed,  and  conr^  a  perfect  title 
to  the  same  without  my  (theaald  Hanusb 
H.  Ketterman's)  consent,  or  nay  name  ud 
acknowledgment,  as  his  wife. to  such  dnd 
of  conveyance;  but  his  (the  said  Michid 
H.  Hinkle's)  deed  shall  In  allrespectsb^ai 
perfect,  and  have  the  same  effect,  and  cob- 
vey  the  title  as  perfectly  to  auy  part  of  bit 
real  estate,  as  It  no  marriage  existed  b^ 
tween  us,  without  mj'consent  orackoowl- 
edgment,  as  bis  wife,  with  faim  to  fnrk 
deed. "  It  will  not  be  pretended  that  tliia 
clause  necessarily  preclndee  dower,  uaet 
it  is  expressly  confined  to  the  conveyann* 
of  the  husband  **  during  his  Ufe-time.'  1 
seenothing,  therefore.  In  theaeparatetenu 
of  this  contract,  which  on^ht  to  be  cod- 
strued  as  clearly  walTing  and  r^inqoisli- 
Ing  the  Interest  of  the  widow  accmlDKi^t't 
"by  reason  of  the  solemnization  at  tty 
marriage"  only,  although  tba.t  was  a  nH- 
essary  condition,  but  by  the  farther  and 
immediate  reason  of  ber  BarrlTlDg  bia- 
and  his  dying  Intestate.  Neltber  can  I 
reach  a  different  conclusion  when  1  no- 
elder  all  these  clauses  as  cunstltatlDg  one 
whole  contract,  ronstrulns  all  the  mn- 
tract  together  with  all  the  IJ^bt  whlcb  anr 
oue  clanse  may  reflect  upon  the  otbem.  it 
Is  obvious  to  my  mind  that  the  InteDtroa 
to  relinquish  dower  in  theevttitof  herbof- 
band's  dying  Intestate,  leaving  the  wldov 
snrvlvlng,  is  ndtfaerexpreesly  set  forth  nor 
necessarily  to  be  Implied.  There  Is  In  tb« 
third  clauseevldence  to  show  thattbecu> 
tlngency  of  his  dying  first  was  tboojrbt  ol 
and  the  only  provision  made  for  sorb  ros- 
tlngency  was  that  sheshoold  not reaoQDff 
bis  will.  If  intended  to  cover  a  renonria- 
tlonof  dower,  also.itwould  liare  bm  tb? 
most  natural andeaslest  thlnKlnthewnnj 
to  have  said  so  In  express  terms,  and  ty 
omission  to  do  this,  or  to  nae  the  vi<n: 
"dower"  at  all, In  any  part  of  &  paper  p-^ 
pared  evidently  with  elaborate  and  pn- 
medltated  care,  Is  satisfactory  evldeor^tc 
my  mind  that  the  woman,  at  least,  nrrtr 
assented  to  the  proposition  that  after 
relinquishing  all  claim  apoo  her  consur'f 
property  for  support  during  their  manvi 
life,  and  after  having  nerved  him  all  tbn 
time  gratuitously,  and  borne  him  eblldnc 
she  was  at  his  death,  in  case  he  made 
provision  for  h«*  by  deed  or  will,  to  for^^t 
all  right  of  dower  and  distrtbotlon  actr> 
Ing  by  survivorship.  The  case  Is  alm^v: 
exacuy  similar  to  that  of  Beard  t.  Bear. 
23  W.  Va.  180.  In  that  case  the  antni;- 
tlal  contract  was  as  follows:  "That  .: 
consideration  of  the  fact  that  the  m  v 
Abram  M,  Beard  and  Martha  A.ClaitfV 
ing  desirous  of  entering  Into  the  boad^'' 
matrimony,  and  each  one  wlsblng  to  kr^t 
his  or  ber  property,  both  real  and  pervos^. 
in  bis  or  her  own  name,  and  ander  h> 
arate  control,  and  to  be  dlspooed  of 
or  she  separate         derirsL  atOir  t! 
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ale  orotherwlBO.tbe  aaldAbram  M. Beard 
md  Martba  A.  Clarke  agree  that  all  tbe 
troperty,  botb  real  and  personal,  owned 
>7  them  shall  remain  separate,  and  under 
lis  or  her  control,  and  each  in  hla  or  ber 
>wn  name,  tbe  same  as  If  tbegr  bad  never 
»een  married ;  and  that  none  of  tbe  prop- 
erty of  either  one  shall  be  sDbJeetto  the 
lebtsof  theother;  and  chat  they  relinquish 
ill  claim,  title,  or  Interest  tn  each  other's 
>roperty  that  miRht  rest  In  them  ander 
:be  law  by  reason  of  expected  marriage. 
tVltness  onr  hands  and  seats  this  7th  day 
)f  May.  1878.  Mavtba.  A.  Clabkb.  [Seal.] 
\.  M.  Beard.  [Seal.]  **  Tbe  last  clause  of 
:hla  contract,  ^tbiat  ttaey  rellnqulsb  all 
:laim,  title,  orlntereet  in  each  other's  prop- 
>rty  that  might  rest  in  them  nnderthelaw 
>y  reason  of  their  expected  marriage, "  1b 
inlte  as  comprehensive,  and  in  substance 
ilmost  IdenticaJ  with  the  provisions  3 
ind  8  In  the  contract  wbtch  we  are  now 
ronsldering;  yet  the  conrt  held  that  the 
igreement  did  not  bar  thebnsband's  right 
)l  sarrivorshlp,  be  baring  survived  her. 
[n  delivering  the  opinion  of  the  court. 
Fudge  Grbbn  said :  "That  he,  by  this  mar- 
iage  settlement,  agreed  that  she  should 
lave  a  separate  estate  in  all  her  property, 
ind  might  dispose  of  it  in  any  manner  she 
;)lea8Ad,.lB  clear.  Bnt  Is  there  anything 
n  the  marriage  settlement  wfalcta  shows 
nearly  tbat  he  Intended  and  agreed  ex- 
pressly, or  by  necessai^  Implication,  that 
lie  would  surrender  and  release  any  Inters 
!st  be  might  have  in  her  separate peisonat 
estate,  as  her  administrator  and  sole  dis- 
tributee, If  she  should  die  childless,  and 
wltbout  disposing  of  such  separate  per- 
lonal  esta  teT  It  seems  to  me  tbat  there  is 
aot. "  I  will  not  quote.the  reasons  given 
'OT  this  conclusion,  since  they  are  entirely 
»trailar  to  the  course  of  reasoning  which  X 
!iave  pursued  above,  and  fully  accord  with 
und  confirm  my  own  eonclnalon.  S3  W. 
Va.  139-141. 

Had  tbe  case  been  otherwise,  bad  the 
?ontr(U!C  used  the  word  "dower,"  and,  by 
express  terms,  or  necessary  Implication, 
t>ound  the  wife  to  surrender  and  waive  all 
rlf^ht  of  dower  and  dlHtrlbution  in  case 
ihe  snrvlved  her  husband,  without  any 
reciprocal  surrender  on  his  part,  or  any 
provision  In  the  nature  of  Jointure,  or  any 
other  consideration  whatever  beyond  the 
agreement  to  mairy,  we  should  have  been 
confronted  with  the  qnestlon  whether  a 
:nnrt  of  equity  In  this  state  would  enforce 
such  a  contract  under  the  circumstances 
here  presented,  and  deprive  the  widow  of 
iower?  'Such  n  contract  made  by  the 
man  In  contemplation  of  marriage  would 
Dndoubtedty  be  enforced.  See  Charles  v. 
rbarles,  8  Grat.  486.  But  as  against  the 
woman,  there  being  no  similar  case  as  yet 
reported  In  Virginia  or  this  state,  I  should 
be  very  unwilling  to  eRtabllefa  such  a  prec- 
edent. While  the  ppirlt  of  our  statutes 
□pon  these  subjects  has  been  conformed  In 
a  marked  degree  to  the  advance  of  clvll- 
Icatlon,  and  has  enlarged  the  rights  and 
control  of  women  Id  and  over  their  own 
property,  persons,  and  contrticts.  1 1  has 
nevertheless  constantly  kept  In  view  tbe 
natural  and  Ofarlstlan  relations  of  the 
sexes,  and  recognised  the  position  of  the 
husband  as  tbe  supporter  and  protector ' 
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of  tbe  wite  abd  famllyi  without  whose 
consent  her  power  to  contract  is  limited, 
and  who  inaU  contracts  between  him  and 
ber  Is  rwarded  as  capable  of  exercising 
undue  influence.  Hence  while  her  dower 
is  confined  to  one-third  of  his  realty,  his 
curtesy  shall  extmd  to  tbe  enjoyment  of 
the  whole  of  her  estate  of  Inheritance  Is 
lands.  On  the  other  hand,  during  the 
coverture,  "IS  any  estate,  real  or  personal, 
be  delivered  by  the  wife  to  the  husband  in 
Hen  of  his  curtray,  and  be  accepts  the 
same,  beeball  be  barred  of  his  curtesy  ;** 
while  the  wife,  should  she  enter  Into  any 
snch  contract  during  coverture,  "may,  at 
her  election,  waive  such  Jointure,  and  de- 
mand her  dower. "  Code,  c.  65,  §§  4,  5, 15, 
16.  The  spirit  of  our  law,  therefore.  Is  to 
Ignore  any  fanciful  theories  of  Identity 
and  absolute  reciprocity  otpowers,  rights, 
and  dntles  between  the  sexes,  and  to  ad- 
here to  the  natnral  and  Christian  order  of 
haman  experience  and  divine  goTemment.  - 
In  cunformlty  to  this  genius  of  our  legisla- 
ture, I  should  eonolnde,  therefore,  that  be< 
cause  the  man  may  accept  the  marriage 
as  a  consideration  sulDcient  to  sustain  his 
agreement  to  renounce  and  waive  all 
right  In  bis  wife's  property  during  covert- 
ure, and  of  survivorship,  should  be  out 
live  taw,  nevertbeleaa.  It  by  no  means  fol- 
iowsthat  the  weakw  vessel,  who  has 
been  Induced  to  betroth  herself  in  mar- 
riage, can,  without  any  other  considera- 
tion whatever,  ana  in  tbe  absence  of  all 
reciprocal  engagements  on  the  part  of  tbe 
man,  and  without  any  proTlslon  whatever 
for  Jointure,  bind  herself  by  an  antenup- 
tial agreement  not  to  claim  any  of  the 
rights  of  survivorship  In  hla  property 
should  she  survive  him.  I  think  such  a 
contract  would  be  adverse  to  the  spirit,  If 
not  In  direct  cotraventlon,  of  our  statute. 
And  snch  an  opinion,  were  It  necessary  to 
decide  the  point,  would  be  abundantly 
sustained  by  the  highest  authorities.  Up- 
on this  subject  Mr.  Bishop  says:  **Tbe 
coses  mentioned  In  the  last  section  com* 
as  near  as  any  to  be  .  found  in  the  books, 
to  an  attempt  to  defeat  dower  by  an  an- 
tenuptial agreement  wherein  Is  made  no 
specific  provision  for  tbe  wife,  to  be  en- 
Joy^  by  her  during  widowhood  in  lieu  of 
dower.  Where  some  such  provision  has 
been  made,  the  question  has  often  come 
before  the  courts:  and,  whether  under 
name  ot  an  equitable  Jointure,  or  undo* 
the  name  of  a  contract  enforceable  in 
eqnlty,  <or  perhaps  even  enforceable  at 
common  law,)  the  widow  has  generally, 
certainly  by  the  better  authorities,  been 
held  not  to  be  entitled  to  dower.  On  the 
other  hand  there  Is  no  such  adludication 
OS  should  be  deemed  to  settle  tbe  question 
that  equity,  and  even  tbe  common  law, 
will  not  go  furttaer.  If  there  ever  should 
arise  a  case  tn  which  a  man  who  had  died 
In  wealth  had  Inveigled  a  girl  to  become 
his  wife  oncoiidltton  tbat  she  should  serve 
blm  during  their  married  life,  and  on  bis 
death  be'tumed  out  penniless  upon  tbe 
world,  no  court  would  experience  any 
difficulty  in  Its  search  for  grounds  on 
which  to  hold  the  unconscionable  con- 
trcu:t  null  am  a  bar  to  dower.  Bnt  where 
the  contract,  made  before  marriage,  is 
fair,  reasonable,  and  Jut,  and  It  baa  been 
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fally  executed  by  the  husband  and  his 
represeDta tires,  on  tbetr  side,  the  part  on 
the  widow's  side  which  exclndee  taer  from  , 
dower  sbonld.  on  sound  lefcal  principles, 
be  carrle<l  Into  effect  like  the  rest,  even 
thoDgh  It  does  not  create  a  fund  for  her 
BosteDance  In  the  nature  ol  a  jointure. "  1 
Blsh.  Mar.  Worn.  $  424. 

Oar  Code  provides:  "If  any  estate,  real 
or  personal,  Intended  to  be  In  lien  of  her 
dower.shall  be  conveyed  or  devlsedforthe 
Jolntnre  of  the  wife,  sacb  conveyance  or 
devise  shall  bar  her  dower  of  the  real  es- 
tate, or  the  reeldne  thereof.  But  If  such 
conveyance  or  devise  was  before  the  mar- 
riage, without  the  assentor  during  the  In- 
fancy of  the  ibmct  or  If  It  was  after  mar- 
riage, Id  tither  case,  the  widow  may,  at 
her  election,  waive  such  Jointure,  and  de- 
mand her  dower."  Code,  c.  6f>.  §§  4,  6,  p. 
601.  Now,  if  the  leglBlatnre  thon^ht  spe- 
cial l^slatlon  necessary  to  bar  dower  In 
a  case  where  the  woman,  being  of  age, 
had  accepted  by  antenuptial  agreement  a 

Srovlslon  In  lien  thereof.  It  would  be  a 
ilr  Inference  that  if  the  agreement  made 
no  such  provision  then  she  wuold  not  be 
barred  of  dower.  The  true  rule  would 
seem  to  be  that,  In  order  to  bar  dower  by 
an  antenuptial  agreement,  some  provis- 
ion should  be  made  In  Hen  thereof,  and  such 
provision  sbonld  be  a  fair  and  reasonable 
one.  On  page  26,  27  Amer.  Rep.,  there  Is 
a  learned  note  by  the  reporter,  who  cites 
several  cases,  both  English  and  American, 
to  sustain  the  proposition  of  the  main 
case,  (Pierce  v.  Pierce,)  that  when  the  an- 
tenuptial contract  Is  one  sided  against  the 
woman,  the  burden  of  proving  its  execu- 
tion with  full  knowledge  of  Its  contents, 
without  Imposition  and  with  entire  fair- 
ness, Is  In  the  husband,  and  that  such 
proof,  beyond  the  mere  production  of  the 
agriiement.  Is  required.  In  Page  v.  Home, 
11  Beav.  227,  (1848,)  a  settlement  In  con- 
templation of  marriage  was  made  of  the 
-woman's  own  property  on  herself,  and 
was  revoked  by  her,  wltltout  consul  tatlun, 
on  the  day  before  the  marriage.  The  rev- 
ocation was  held  Invalid  In  the  absence 
of  proof  of  Its  entire  fairness.  The  court 
said:  "It  Is  troe  that  no  Influence  Is 
proved  to  have  been  need ;  but  no  one  can 
say  what  may  be  the  extent  of  the  Influ- 
ence of  a  man  over  a  woman  whose  con- 
sent to  marriage  he  has  obtained.  Here, 
the  husband  having  mortgaged  the  prop- 
erty, we  are  told  by  the  report  of  the  mas- 
ter that  no  undue  Influence  had  been  used. 
The  court,  however,  will  look,  with  great 
rlgtlance  at  the  drcamstances  and  situa- 
tion of  the  parties  In  such  cases  as  the 
present,  and  will  not  only  consider  the 
Influence  which  the  Intended  husband, 
either  by  soothing  or  violence,  may  have 
used,  but  require  satisfactory  evidence 
that  It  has  not  been  used.  **  In  Kline  v. 
Kline.  67  Pa.  St.  iSiO,  (1868).  the  court 
below  charged  that  '*the  woman  was 
bound  to  exercise  her  Judgment,  and  take 
advantage  of  the  opportunity  that  exist- 
ed to  obtain  Information :  If  she  did  not 
do  so,  It  was  her  own  fault.  The  parties 
were  dealing  at  arms-length.  He  was  not 
bound  to  disclose  to  her  the  amount  or 
value  of  his  property. "  This  was  held  er- 
ror. The  court  say:  "There  is  perhaps 


no  relation  of  lUft  Id  whieh  more  imlMnind- 
ed  cnaftdeDce  Is  reposed  than  In  that  ex- 
isting between  parties  who  are  betrothed 
to  each  other.  Especlallydoes  thewumaa 
place  the  most  implicit  trnst  In  the  trutli 
and  affection  of  him  in  whose  keeping  she 
Is  about  to  d^KwIt  the  happlneaa  of  her 
futore  life.  From  him  she  baa  no  secrets. 
She  believes  he  has  none  her.  To 

consider  such  persons  as  In  Uie  same  cate- 
gory as  buyers  and  sellers,  and  to  saj 
that  they  are  dealing  at  arms-length,  we 
think  Is  a  mistake.  Surely  when  a  mas 
and  woman  are  on  the  eve  of  marriagv. 
and  It  is  proposed  between  them,  as  is 
this  instance,  to  enter  into  an  antenaptlal 
coDtract  apon  the  snbject  of  the  enjoy- 
ment and  disposition  of  their  respective 
estates.  It  Is  the  duty  of  each  to  be  fraak 
and  unreserved  In  the  disclosure  of  all  cir- 
cumstances naturally  bearing  npon  the 
agreement.  It  mmj-  pBHiaps  be  preeiamed 
ia  tb»  Orst  instHDce  that  sacb  dUtDiosan 
was  made,  but  any  designed  and  ma  terlal 
concealment  ought  to  avoid  the  contract 
at  the  wUl  of  the  party  who  has  been  In- 
jured. **  "The  words  ItaUclsed."  says  the 
reporter,  "are  obiter,  and  evidently  in 
conflict  with  the  wdl-settled  doctrine,  but 
the  opinion  was  addressed  only  to  the  er- 
ror of  the  charge,  and  expresses  the  doc- 
trine BO  far  as  It  was  necessary  to  go.  * 
In  Shea's  Appeal,  (Pa.,  18S8.)  15  Atl.  Kep. 
629.  It  is  said:  "Wherever  two  pervons 
stand  In  such  a  relation  that,  while  tt  con- 
tinues, confldenee  Is  neceasarlly  Imposed 
by  one,  and  the  influence  which  neoessarily 
grows  out  of  that  confldenee  Is  possessed 
by  the  other,  and  this  confldenee  Is  abnsed, 
or  the  Influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  theconAding 
party,  thepOTSon  soanUllng  blma^  of  his 
position  will  not  be  permitted  to  retain 
the  advantage,  although  the  transaction 
could  not  have  been  impeached  If  no  such 
eonfldeatlal  relation  had  existed.  Not 
only  BO,  but  there  can  be  no  contract  be- 
tween the  two  except  after  the  fullest  and 
fairest  explanation  and  communication  of 
every  particular  resting  In  the  breast  of 
the  one  who  seeks  to  cstabllah  the  eon- 
tract  with  the  person  so  tmstlttf;  him. ' 
Bisp.Eq.S282.  These  principles  apply  to  a 
variety  of  relations,  such  as  those  <A 
guardian  and  ward,  attorney  and  client, 
trustee  and  eeatat  qae  trast,  principal  aud 
agent,  and  husband  and  wife.   They  also 
apply  to  the  relation  of  persons  betrothed; 
and  the  mle  that  snch  persons  owe  to 
each  other  the  greatest  good  faltii  may  be 
Invoked  to  set  aside  secret  antennptlal 
settlements  In  fraud  of  the  marital  rights 
of  either,  aa  well  as  antenuptial  contravti 
between  the  parties  where  there  Is  con- 
cealment o(  clrcnmstances  materially  bear- 
ing  on   the  contemplated  agrpemeot. 
KHne  V.  Kline,  67  Pa.  St.  120;  Kltne*s  Es- 
tate, 64  Pa.  St.  122;  Tleman  Blnns.93 
Pa.  St.  248;  Bierer's  Appeal.  Id.  365.  We 
agree  that  such  contracts  are  not  to  be 
regarded  with  disfavor.  They  come  In  con- 
flict with  no  policy  of  the  law,  and  aienot 
to  be  viewed  with  the  same  degree  of  8U»- 
piclon  as  voluntary  donations.  Tleman 
V.  BInns,  supra;  Lud wig's  Appeal^lOl  Pa. 
St.  685. 

As  a  general  rale,  tto  seratlny  in  eases 
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7f  sltta  is  more  seTaru  and  searctainff  than 
n  those  of  contractB,  (Blsp.  Eq.  5  and 
in  contracts  of  tbis  natnie.  as  already  sag- 

gested.  It  may  perhaps  be  preanmed  In  the 
rat  Instance  that  fall  dlscloiinres  were 
made.   Bat  this  Is  not  the  ordinary  pre- 
sumption In  favor  of  the  validity  of  con- 
tracts between  persons  dealing  at  arms- 
lensth :  for,  as  a  general  rale,  where  the 
relations  of  the  parties  are  such  as  Imply 
a  condition  of  saperlorlty  held  by  one  ot 
tbe  parties  over  the  other,  there,  In  eror 
transaction  betwemtfaem  by  which  tbesn- 
perior  party  obtains  a  possible  benefit,  eq- 
uity raises  a  presnmptlon  against  Its 
validity,  and  castH  upon  that  party  the 
burden  of  proving  afflrmatlTely  its  com-  . 
pliance  with  equitable  reqnisltes,  and  of 
thereby  overcoming  the  presumption.  3 
Pom.  Eq.  Jnr.  8$  9C6.  W7;  1  I>anleU,Ch.  Pr. 
860.    Owing  to  the  near  connection  be- 
tween the  parties,  In  many  relations,  the 
transactiou  in  Itself  Is  considered  su  sus- 
picious as  to  cast  the  burden  ot  proof  up- 
on the  person  who  seeks  to  support  It, 
to  show  that  lie  has  taken  no  advantage 
of  his  Influcooe  or  knowledge,  and  that 
the  arrangement  Is  fair  and  consdoittous. 
In  Darlington's  Appeal,  86  Pa.  St.  612, such 
is  decided  to  be  the  ca»e,  where  the  pro- 
visions secured  for  the  wife  in  an  ante- 
nuptial contract  is  unreasonably  dispro- 
portionate to  the  means  ot  -the  Intended 
husband.   Kline's  Estate,  supra ;  Blerer's 
Appeal,  supra.  It,  therefore,  there  Is  ever 
a  prima  Ikcto  presumption  of  his  good 
faith,  and  of  her  full  knowledge  and  Inde- 
pendent consent  and  action,  It  seems  to 
us  that,  in  order  to  harmonise  this  class 
of  cases  with  the  general  principles  of  law 
as  to  contracts  between  persons  occupy- 
ing fiduciary  relations,  the  presnmptlon 
roust  be  regarded  as  one  ot  fact,  arising 
from  the  adequacy  of  the  provision  made 
for  her,  as  compared  with  the  Intended 
husband's  means,  rather  than  one  ot  law, 
arising  from  execution  of  the  Instrument. 
At  all  events,  the  presnmptlon,  It  there  be 
one.  In  favor  of  the  validity  of  the  instm- 
ment  may  be  overcome,  and  the  burden  ot 
proof  cast  on  the  delendant,  by  clrcum- 
atances  which  wonld  be  entirely  Inade- 
quate to  avoid  an  ordinary  contract  on 
the  ground  uf  actual  and  intended  fraud. 
In  Pierce  v.  Pierce,  71  N.  Y.  154.  It  Is  said : 
**  Antenuptial    afnwments   are  severely 
scrutinised  by  the  court,  and,  owing  to 
the  confidential   relations  between  the 
parties,  it  seems  that  the  presnmptlon  is 
against  their  validity,  and  the  harden  of 
proof  la  upon  the  husband  to  prove  the 
perlbct  fairness  ot  the  transaction.'*  In 
Ohio,  the  statute  on  the  subject  of  releas- 
ing dower  by  an  antenuptial  contract  la 
Identical  In  substance  with  our  own,  and 
is  qaoted  in  Orogan  v.  Garrison,  27  Ohio 
St.  SU.  In  that  case,  by  a  treaty  made  by 
the  parties  prior  to  their  marriage,  the 
Tvomsn,  being  of  fuU  age  and  under  no  re- 
straint, agreed.  In  conrideratlon  of  the 
marriage,  to  accept  In  full  satisfaction  ot 
her  dower  the  conveyance  ot  one  undivid- 
ed third  part  ot  a  certain  lot  for  and  dur- 
ing her  natural  lite,  this  whole  lot  being 
described  as  less  than  on&tblrd  ot  the  hus- 
band's lands.  The  widow,  who  survived 
her  husband,  baTlng  petitioned  tor  dow- 
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er,  this  agreement  was  set  up  as  a  bar. 
But  the  court  said  that  such  an  agreement 
was  not  a  bar  either  at  law  or  In  equity. 
Not  at  law,  because  It  is  the  release  ot  a 
future  demand  not  theu  In  existence ;  cit- 
ing as  authorities  for  this  position,  Hast- 
ings V.  Dickinson,  7  Mass.  15S,  and  Vance 
V.  Vance,  21  Me.  864.  To  the  same  effect, 
see  Faulkner  v.  Faulkner,  3  Leigh,  256, 
and  Beard  r.  Beard,  supra.  Neither  was 
tt  a  bar  In  equity,  because  U  was  not  fair, 
reasonable,  and  JuBt,  as  between  tlie  par- 
ties, In  view  ot  all  the  circumstances  of 
the  case,  at  the.  time  the  contract  was 
made.  On  the  other  hand.  I  have  been 
unable  to  find  a  case  In  which  a  court  of 
equity  has  enforced  such  an  agreement  as 
the  one  we  are  considering,  although  I 
find  the  law  sometimes  so  stated  in  the 
syllabi.  For  example,  Forwood  v.  For^ 
wood,  5  B.  W.  Rep.  861,  we  have  the  fol- 
lowing syllabus:  In  theabsenceot  fraud, 
a  woman  who  Is  Bat  Jutia  may,  by  ante- 
nuptial contract,  relinquish  her  right  of 
dower  and  distributive  share  in  her  in- 
tended husband's  estate;  and  the  maiv 
rlage  ot  the  parties  is  a  sufficient  consid- 
eration to  sustain  such  a  contract.  **  But 
the  case  itself  does  not  sapport  the  sylla- 
bus. The  coveaanta  were  mutual  and  re- 
ciprocal, as  In  Findiey  v.  Flndley,  11  Grat. 
434.  The  husband  agreed  that  she  was  to 
retain  her  right  to  all  the  property  that 
she  then  owned,  or  might  thereafter  ac- 
quire, was  to  have  the  benefit  of  her  own 
labor,  of  contracting,  and  to  be  otherwise 
independent  of  her  husband.  For  the  rea- 
sons, therefore,  that  this  contract  was 
entered  Into,  when  the  parties  were  en- 
gaged to  be  married,  the  wuman  was  Illit- 
erate, and  unable  to  read  or  write;  that 
no  proof  is  offered  that  It  waseverread  to 
her  or  the  contents  explained;  that  Its 
provisions  are  entirely  one-sided,  and  nel> 
ther  fair,  equitable,  nor  ]ust;  and  that 
they  contravene  tiie  spirit  of  our  statntes 
upon  the  subject  ot  releasing  dower,— I 
wonld  be  of  opinion  that  this  contract ,  were 
Itconstrued  tobave  been  intended  to  relin- 
qnlsh  dower,  could  not  operate  in  the  ab- 
sence ot  other  proof,  such  as  above  Indi- 
cated, as  a  bar  to  dower.  The  decree  of 
the  circuit  court  is  reversed,  and  the  case 
remanded,  with  Instructions  to  proceed 
in  the  manner  Indicated  by  the  principles 
decided  In  this  court,  and  otherwise,  ao- 
cordlng  to  the  principles  and  practice  of 
courts  of  equity. 

Sntdbh,  P.,  and  Enqlish  and  Bbahnoh, 
JJ.p  concurred. 


Shbpbxbo  v.  Gbofp  et  al. 

(Supreme  Court  (tf  AppeaU  of  WMt  VInMa. 
Sept  W^-) 

binnronoH^BBKAOK  or  Pibsonal  Oosnixn— 
RuuDT  AT  Law. 

1.  Ab  a  general  rule  equity  has  no  JurlBdleUon 
to  {vereat  by  ioJonotiOD  thevioUtiui  of  a  merely 
pemmal  otrntrsot  unless  sneh  contract  be  of  that 
class  or  oharaotar  capable  of  being  enforoed  by 
speolfloperformauce. 

2.  Tne  test  of  the  exercise  of  such  jorisdic- 
Uon  in  equity  In  any  case  !■  the  inadequacy  of 
remedy  In  a  ooort  of  law. 
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8.  An  InJmiotloQ  17111  sot  be  allowed  where 
there  U  a  plun  ad^uate  remedy  at  law. 
(^UabUB  bv  the  Court.) 

Appeal  from  drcnit  court,  Jefferaoa 
county. 

Beckwitb  A  Qnen  and  A.  W,  iieDoBald, 
tor  appellaDts.  George  Bailor  and  Geo. 
M.  B^tMhoovett  tor  appellee. 

Brannon,  J.  In  June,  1889,  Oroff  &  Zim- 
merman made  a  contract  with  Henrr 
Sbepberd  by  wblcb  Orotf  ft  Zimmerman 
were  to  constract.  on  a  county  road  in 
JeKvrson  county,  a  mf^iadam  road-way 
tor  a  consideration  to  be  paid  by  Shep- 
herd. The  work  was  to'  be  done  by  De- 
cember 1, 1889.  The  contract  reserved  the 
rlgbt  to  Sbepberd  to  cancel  It,  and  discon- 
tinue all  work  under  It,  if,  at  any  time,  tor 
any  reason,  it  tailed  to  give  blm  satisfac- 
tion. Work  was  begun,  but  only  a  part 
of  it  was  done  by  the  lat  of  December,  and 
on  the  2d  of  December,  Sbepberd  gave 
GroU  &  Zimmerman  a  written  notice  re- 
citing that  the  time  for  the  coDstruction 
of  the  road-way  bavlng  expired,  and  they 
having  failed  to  do  the  work,  further  work 
must  be  upon  such  terms  as  he  should  ap- 
prove. On  January  15th  he  gave  them  a 
notice  recitlngsucta  lailure  to  complete  the 
work,  and  thdr  failure  to  give  satistactlon 
in  dohig  the  work  and  complying  with 
the  contract,  and  formally  notifying  them 
to  discontinue  the  work.  Afterwards  he 
presented  his  bill  to  thejudgeof  the  circuit 
court,  alleging  their  failure  to  complete 
the  work,  and  a  violation  of  the  contract 
in  the  manner  of  doing  the  work ;  and 
atating  tiiat,  notwithstanding  he  had 
^euted  to  cancel  the  contract,  and  discon- 
tinue the  work,  and  notified  them  of  such 
election,  said  Grotf  &  Zimmerman  were 
still  proceeding  with  the  work,  and  ren- 
dering the  highway  In  bad  condition  In 
winter,  and  praying  an  inlunctlon  to  re- 
strain them  from  prosecuting  the  work. 
The  injunction  was  granted.  A  motion 
was  made  by  the  defendants,  after  they 
bad  filed  their  answer,  to  dissolve  the  In- 
junction, which  was  overruled,  and  the 
cause  was  referred  to  a  commissioner  to 
ascertain  what  was  due  from  Sbepberd 
for  the  work  which  had  been  done.  Grott 
ft  Zimmerman  appeal  to  this  court. 

The  Bingle  qnestdon  on  wblch  we  shall 
pass  in  ttals  caose  Is  that  presented  by  the 
demurrer  to  the  bill  and  the  motion  to  dis- 
solve the  injunction,  and  that  is,  whether 
there  is  jurisdiction  In  equity  for  the  plain- 
tiff's bill.  We  do  not  Indicate  any  opinion 
as  to  the  rights  of  the  parties  tn  a  court  of 
law  under  the  contract  involved  in  the 
cause,  and  wo  do  not  refer  to  the  facts  fur- 
ther than  as  they  concern  the  decision  of 
the  said  question  of  jurisdiction.  We  are 
of  opinion  that  equity  cannot  entertain 
the  plaintiff's  bill,  and  that  his  rights, 
whatever  they  may  be,  are  cognizable  in  a 
court  of  law.  This  Is  simply  a  case  of  a 
personal  contract  by  one  party  to  con- 
struct for  another,  upon  a  public  county 
road,  a  mcwadam  way.  where,  because  of 
failure  to  do  the  work  within  the  time 
speclfled.and  tor  violation  of  the  contract, 
l£e  other  party  claims  the  right  to  end 
and  close  the  work  under  the  contract  be- 
fore its  completion,  by  virtue  of  a  provia- 
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Ion  of  the  contract  antfaorlalne  him  to 
terminate  It,  and  dlacontlnoe  the  wort, 
if,  for  any  reason.  It  sboald  tall  to  satiafr 
blm.  Can  equity  enjoin  the  tarCber  profi*- 
cntion  of  the  work  aftw  one  of  tlie  coo-  i 
tractlng  partiea  baa  declared  bis  Intat 
and  will  to  terminate  the  work?  It  fe  ; 
laid  down  by  High,  Inj.  §  lioa.  that  tie  i 
contract,  concerning  wblcb  the  injnnctioo 
Is  soaght,  must  be  of  snch  a  nature  as  to  j 
be  ausoeptlble  of  enforcement  by  decree.  I 
and,  where  the  bill  itself  falls  to  showaucfa  ' 
a  contract,  the  tnjunction  will  not  beat-  , 
lowed.  Nor  Is  It  suflScient  that  tioe  legal  i 
right  under  the  contract,  and  Its  viola- 
tion, are  clearly  made  out,  since.  If  tbe  : 
agreement  is  of  such  a  nature  that  a  coort 
of  equity  cannot  enforce  specific  perform- 
ance of  its  terms,  or  If  the  Injnry  Is  one  , 
for  which  ample  redress  can  be  had  at 
law,  equity  wilt  not  Interfere.  See,a]8a. 
High,  iQj.  8  782.  The  mte  la  atated  in  3 
Pom.  £q.  Jnr.  S  1341,  that  "an  Injunction 
reatrainlng  tbe  breach  of  a  contract  Is  a 
negative  specific  enforcement  of  the  con- 
tract. Tbe  jurisdiction  to  grant  such  an 
Injunction   Is  substantially  a  coincident 
with  Its  jurisdiction  to  compel  a  specific 
performance.  Both  are  governed  by  tbe 
same  doetrinea  and  rules,  and  It  may  be 
atated  as  a   general  propf>altJon  that 
wherever  the  contract  is  one  of  a  class 
which  will  be  specifically  enforced,  a  coert 
of  equity  will  restrain  its  breacn  by  in- 
junction It  this  is  the  only  practical  mode 
of  enforcement  which  Its  terms  admit.' 
Tested  by  this  principle,  the  injunction 
cannotbe  sustained.  I  tblnk  that  we  may 
safely  aay  that  a  court  of  equity  would 
not  apecldQcally  execute  tho  contract  by 
comjwlllng  Grott  ft  Zimmerman  to  con- 
struct the  way  pursuant  to  tbe  contract, 
because,  as  shown  by  the  many  eases  cited 
In  note  2,  S  1402,  S  Tom.  Eq.Jur.,  the  Amer- 
ican courts  will  not,  as  a  general  mie.  de- 
cree performance  of  contracts  fdr  bnilding 
and  construction  and  peraonal  service. 
The  case  of  Port  Clinton  R.  Co.  t.  Cleve 
land  ft  T.  R.  Co.,  13  Ohio  St.  544,  contaiaa 
in  the  opinion  an  exbanatlTe  dlBruwion 
of  this  subject.  See,  also.  Marble  Co.  r. 
Ripley,  10  Wall.  889.  Aa,  therefore,  equity 
does  not  Interfere  In  cases  of  merely  per 
sonal  covenants  unless  of  a  kind  admit- 
ting of  apeeiflc  performance,  and  aa  tbe 
plaintiff  is  asking  the  converse  of  anch  re- 
lief, or  the  enforcement  of  the  elanae,  giv- 
ing Sbepberd  the  right  to  cancel  tbe  con- 
tract, namely,  that  Groff  ft  Zimmerman 
be  restrained  from  going  further  in  the 
work,  it  would  seem  plain  that  this  rule 
would  overthrow  tbe  jurisdiction  in  tbia 
instance.  In  a  note  to  section  1841, 3  Pom. 
£q.  Jnr..  it  la  atated  lAiat  tha  tendoicy  of 
the  American  eonrta  la  to  narrow  equity 
jurisdiction  in  case  of  contracts:  that  En- 
glish courts  enjoin  tbe  violation  of  some 
contracts  though  they  cannot  be  specific- 
ally enforced,  but  the  American  CHses, 
with  but  few  exceptions,  refnae  to  adopt 
this  doctrine. 

But  there  Is  another,  and  perhaps  « 
stronger,  reason  for  denying  equity  jorlB- 
dlction,  and  that  la  that  a  complete  and 
adequate  remedy  Is  atforcled  tn  aconrtitf 
common  law.  Where  there  Is  such  a  rem- 
edy at  law  It  is  weU  settled  that  eqoity 


Digitized  by  Google 


W.Vm.)  BOBINSON 

win  not  loterpoae  by  Injunction,  and, 
where  the  bill  shows  no  sroand  ot  eqolta* 
ble  Jurisdiction,  It  Btaoald  be  dismissed. 
Sarber  v.  McCUntic,  lOW.Va.  286;  Mure- 
taead  r.  De  Ford,  6  W.  Va.  816;  opinion  In 
Qoolsby  V.  St.  John,  25  Grat.  Ibl ;  Poi«e 
V.  Bell,  3  Band.  (Va.)  6S6;  Webster  v. 
Conch.  6  Rand.  (Va.)  Sli;  HlRb,  In}.  {  80. 
In  regard  to  [lersonal  covenants  of  this 
kind  the  universal  test  of  equity  Jurisdic- 
tion, as  stated  by  Pomeroy  In  bis  Equity 
Jartepmdaice,  (volnmeS,  9 1841,)  ana  ai>- 
proved  in  the  opinion  deltvered  by  Snt- 
DBR,  J.,  in  Knott  V.  Manufacturing  Co.,  80 
W.  Va.  7U6,  5  S.  E.  Rep.  266,  and  admitted 
by  both  American  and  English  courts,  is 
the  Inadequacy  of*  the  legal  remedy  of 
damages  in  the  class  ot  contracts  to  which 
the  particular  Instance  belongs.  Now,  if 
the  appellants  performed  work  in  a  defect- 
ive manner,  the  law  court  was  open  to 
them  lor  damages,  or  for  deduction  from 
the  contract  price,  by  recoupment,  and 
also  by  way  of  the  specific  relief  afforded 
by  the  terms  of  the  contract  In  the  25  per 
cent,  to  be  retained  by  Shepherd  until  the 
completion  of  the  work  as  a  guaranty 
for  the  execution  of  the  contract.  If  Shep* 
herd  propArly  canceled  the  contract,  and 
forbade  further  work  nnder  It,  and  Orofl 
ft   Zlmmennan  bad.  notwithstanding, 
Sone  on  with  the  work.  Shepherd  would 
not  have  been  compelled  to  pay  for  It.  In 
short,  fur  any  violation  ot  this  merely  per- 
sonal contract,  a  court  ot  law  affords 
ample  and  appropriate  remedy.  There 
Is  no  allegation  In  the  bill  that  the  act  en- 
joined would  entail  Irreparable  injnry 
npon  the  plalnUlf  which  could  not  be  com- 
pensated in  damages.  It  sbonld  certainly 
charge  this.  Railroad  Co.  v.  B<)bbett,6  w. 
Va.  188;  McClung  v.  Uvesay.  7  W.  Va.  329. 
Nor  do  T  see  how  such  Irreparable  dam- 
age conid  be  predicated  of  the  act,  as  the 
road  was  a  county  road  over  which  the 
pnbHe  bad  an  easement  ot  passage,  even 
though  the  fee  were  In  the  appellee,  and 
the  maeadamlsatlon  was  to  be  put  on  this 
road  at  his  expense  under  an  arrangement 
between  blm  and  the  county  court  by 
which  he  had  its  sanction  to  have  the 
work  done.   The  case  ot  Frank  v.  Brun- 
nemann,  8  W.  Va.  462,  Is  cited  for  appellee 
because  it  holds  that  an  injunction  In  a 
proper  ease  will  be  granted  to  reatraln  a 
tenant  from  doing  an  act,  whetbw  It 
amount  to  waste  or  not,  provided  It  be  di- 
rectly contrary  to  the  tenant's  covenant, 
or  even  in  contravention  of  an  agreement, 
which  may  be  Inferred  from  a  course  of 
dealing  between  the  parties.  That  case 
bad  no  application  here.  That  doctrine 
was  applied  where  land  was  leased  tor  re- 
■trieted  usee  and  parposee,  and  the  tenant 
was  catting  and  removing  timber,  which 
was  not  contemplated  In  the  lease.  The 
allied  Insolvency  ot  the  defendants  could 
not  alone  give  JurisdlctlOD.    High,  In].  { 
21.  The  fact  that  an  action  at  law  may 
not  be  successful.  In  securing  the  fruits  of 
a  recovery,  (»n  account  of  the  insolvency 
of  the  defendant,  Is  not  of  Itself  a  ground  ot 
equitable  Interference.  The  remedy  Is  what 
mnst  be  looked  at.  If  It  exist  at  law,  aud 
Is  ordinarily  adequate,  Its  possible  want 
of  success  Is  not  a  conBideration.   I  do 
sot  say  that  Insolvency  is  never  a  consld- 
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eratlon  moving  a  chancellor,  as  It  fre* 
quently  does,  but  not  alone,  for  the  equi- 
table remedy  must  exist  Independently. 
See  Hellman  v.  Canal  Co..  87  Pa.  St.  104. 
In  Knott  V.  Uadofactarlng  Co.,  30  W.  Va. 
790, 6  S.  E.  Sep.  266,  speaking  ol  the  exist- 
ence of  a  legal  remedy  preventing  an  ap- 
peal to  equity,  Judge  Sntdbr  says:  "It 
may  be  said  this  remedy  Is  inadequate 
by  reason  of  the  Insolvency  of  the  compa- 
ny, but  the  reply  to  this  objection  Is  that 
courts  do  not  provide  the  means  to  pay 
debts,  but  only  tbe  means  of  enforong 
their  payment.  Whether  the  debtor  is  solv- 
ent or  Insolvent  im  Immaterial.  The  rules 
of  law  are  the  same  In  either  case.  No 
claim  can  be  made  to  Justify  tbe  Injunction 
on  the  idea  of  the  obstruction  of  a  high- 
way being  a  nuisance,  for  the  work  was 
being  done  by  consent  of  the  antboritiee, 
and  the  plaintiff  shows  no  socb  spedal  In- 
terest, and  peculiar  damage  to  blm,  as  to 
warrant  him.  on  that  score,  In  obtaining 
an  injunction,  under  tbe  principles  stated 
In  Bridge  Co.  v.  Summers,  18  W.  Va.  484; 
and  TaTbott  v.  King,  82  W.  Va.  6,  9  S. 
E.  Rep.  48.  Tbedemurrer  to  the  bill  should 
have  been  sustainM  Instead  of  referring 
the  cause  for  an  account,  and  the  motion 
to  dissolve  ttte  Inianetlon  ought  to  taeva 
been  snstalned.  The  order  of  thedrcait 
court  overruling  the  motion  to  dissolve 
the  Injunction,  and  that  referring  the  cause 
for  an  account,  are  reversed  and  set  aside, 
with  costs  to.  appellants  In  this  court; 
and  this  court,  entering  such  decree  as 
the  circuit  conrtshonid  have  entered,  doth 
dissolve  the  Injunction,  and  dismiss  the 
bill,  with  costs  to  Oroft  A  Zlmmennan,  In 
the  circuit  court. 

Sntder,  p.,  end  EiieLiBB  and  Iajcab,  J3., 
concnrred. 


BOBINBON  V.  Neitx  et  si, 

(atareiM  Court  of  Appeal$  of  W«M  Virginia. 
Bept  13.  18M.) 

K*^i»"  WoMBK— SsPAun  Ssum 
1.  Where  real  estate  is  oonveyed  directly  to 
a  married  woman  by  a  vendor,  the  deed  showing 
on  ita  face  that  the  coaaiderstlonfOT  aaid  real  es- 
tate la  to  be  paid  by  said  vendee  In  deferred  pay- 
men  ta,  said  vendee  executing  ber  notes  to  the 
vendor  iat  said  deferred  payments,  the  first  ot 
wbioh  psymeala  appeara  to  have  been  made  by 
aaid  vendee  oat  <n  the  prooeeds  of  ios  ntherea 
and  pot  np  on  aaid  landDythehnaband  of  vendee, 
acting  as  her  agent,  neither  said  toe,  nor  a  horse 
nor  other  property  purchased  with  the  prooeeds 
of  said  ioe,  ahomd  be  held  liable  to  be  levied 
upon  aad  aold  as  the  property  of  said  hoabondfer 
his  debts. 

a.  If  a  levy  is  made  on  said  Ioe,  or  property 
purchased  with  the  proceeds  arising  from  the  sale 
Ihereot,  aaid  married  woman  may  interplead, 
and  such  property  will  be  held  and  considered  aa 
her  separate  property,  and  be  released  from  tack 
levy. 

Bntdbb,  p.,  dissecting. 
(SyUatma  by  the  Court.) 

Error  to  circuit  court,  Marion  county. 
U.  N.  Amett,  /r.,and  J.A.Haggerty,  for 

Slain  tiff  In  error.  H.  Q.  Linu  and  W.  S. 
lereditb,  tor  defendants  In  error. 

Enolibh,  J.  Ttals  was  a  proceeding  in- 
stituted on  the  20th  day  of  April.  18S9,  be- 
fore a  Justice  of  tbe  peace  of  Marion  conn- 
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ty,  under  BecUon  ICl,  cSO.Code  W.Va.,  by 
llarta  E.  Robinson  against  Nelll  &  Eaiins* 
ham  and  C.  L.  Boblneon  to  try  tbe  right 
to  certain  property  described  as  a  certain 
brown  horse,  one  cider-mill,  one  trunk, 
and  a  lot  ot  ice  in  the  Ice-honse,  which  bad 
been  levied  apon  to  sattafy  an  execution 
In  favor  of  said  Neill  &  Ellin^ham  against 
C.  L.  Robinson,  upon  a  judgment  which 
bad  been  rendered  In  favor  of  said  Neill  A 
Elilngbam  against  said  C.  L.  Robinson. 
On  theOthday  of  May,  1889,  the  Justice,  after 
hearing  the  evidence,  held  that  said  brown 
horse,  cider-mill,  and  lot  ul  ice  In  the  ice- 
bouse  on  the  land  of  said  Maria  B.  Robin- 
son, was  the  separate  property  ol  the  peti- 
tions, Maria  E.  Robinson,  and  was  not 
liable  for  the  debts  of  her  husband ;  and 
ordered  that  said  property  be  released 
from  levy  and  that  the  said  Maria  £. 
Robinson  have  and  hold  the  said  property 
free  from  tbe  paymen  t  of  the  debts  of  C. 
L(.  Robinson,  her  husband,  levied  on  as  set 
forth  in  her  notice  to  Nelll  &  Elllngham 
and  G.  I>.  Robinson.  From  this  Judgment 
the  satd  Nelll  A  Eltlngham  applied  for  and 
obtained  an  appeal  to  the  circuit  court 
of  said  county,  and  on  the  6tb  day  of  De- 
cember, 1888,  said  appeal  was  heard  and 
determined  by  the  court  in  lieu  of  a  jury, 
and  resulted  in  a  reversal  of  tbe  Judgment 
of  said  Justice;  and  the  appellee,  having 
excepted  to  various  rulings  of  said  circuit 
court  upon  the  trial  ol  said  appeal,  ap- 
plied for  and  obtained  an  appeal  to  this 
court  from  tbe  Judgment  aforesaid.  The 
following  tacts  appear  to  have  been  proven 
on  tbe  trial  ol  said  appeal,  as  is  shown  by 
the  bill  of  exceptions  taken  upon  the  trial, 
to-wit:  That  the  said  Maria  E.  Robinson 
was  the  wife  of  C.  L.  Robinson ;  that,  at 
the  time  said  Jndgment  was  rendered  in 
tafor  of  Nelll  &  EUlngham  against  said  C. 
L.  Robinson,  she  was  living  with  her  said 
husband,  in  the  town  of  Palatine,  Marlon 
county,  W.  Va.,  and  was  still  living  with 
him;  that  she  Tvas  married  to  him  about 
six  years  previous  to  the  dateof  said  Judg- 
ment, and  that  on  the  27th  day  uf  Decem- 
ber, 1887,  her  lather,  Peter  T.  Bames,  con- 
veyed to  her  five  lots  of  land  situated  in 
South  Palatine, described  In  adeed  of  that 
date,  in  consideration  of  the  sum  of  f 1.000, 
to  be  paid  for  in  five  equal  annual  install- 
ments, with  In  terest  from  date ;  that  she  ex- 
ecuted her  notes  to  said  Peter  T.  Barnes  for 
said  consideration,  which  notes  were  after^ 
wards  sold  by  said  Bames  tn  the  Farmen?' 
Bank  of  Fairmont,  and  thatsaid  bank  still 
holds  all  of  said  notes  except  the  first  one, 
which  was  paid  from  money  obtained 
from  the  sale  of  Ice  put  up  in  the  winter  of 
1887  and  1888  on  said  land;  that  faerfathn 
made  and  delivered  to  her  his  note  tor 
the  sum  of  $95;  that  $40  of  said  note  was 
a  gift  and  the  residue  thereof  was  tor  serv- 
ice which  had  been  rendered  to  said  Peter 
T.  Barnes  by  her  during  an  attack  ot  ty- 

Ehold  levfv  at  said  C.  L.  Robinson's  house 
1  tbe  winter  ot  1888-89;  that  at  tbe  time 
ot  the  conveyance  of  said  real  estate  to 
said  Maria  E.  Bobinsun  and  at  the  time 
said  Ice  levied  on  and  claimed  by  her  was 
put  up  by  her  buRband  as  her  asrent  on 
said  real  estate, andat  the  time  said  elder- 
mill  and  horse  were  purchased  by  her,  tbe 
aaid  claimant  had  no  separate  estate  ex* 


cept  a  few  articles  abont  12»  house  wUrh 
she  still  has ;  that  s^d  hotae  was  par- 
cbased  with  990  In  money  borrowed  from 
Thomas  H.  Barnes;  that  said  C  "L.  Rob- 
inson executed  and  signed  her  name  to  a 
note  therefor  as  her  agent  to  said  Barnes, 
and  also  deposited  with  tbe  said  Baroo 
the  said  $96  note  which  she  had  recetved 
from  her  said  fatlter  as  collateral  secoritj 
for  tbe  said  $90  louied  Co  her  by  the  sikl 
Thomas  H.  Barnes,  ami  that  shesCfll  owed 
the  said  $90  borrowed  to  pay  for  «ald 
hurse;  that  said  elder-mill  waa  purchased 
by  her  husband  as  her  agent  with  munej 
derived  from  the  sale  of  said  Ice  gatlten-d 
by  her  aaid  husband  In  the  winter  uf 
and  1888;  that  therehad  been  paid  on  said 
real  estate  on  the  27th  day  ol  Decemlxr 
the  sum  of  $200,  all  of  which  was  paid 
from  money  obtained  from  the  sale  ot  aaid 
Ice  put  up  in  the  winter  of  1887  and  IsSi, 
as  aforesaid;  that  said  horse  was  buoght 
from  F.  M.  Meredith  tor  $90;  that  |50 
thereof  was  paid  by  the  said  Thomas  H. 
Bames  to  the  said  C.  Lt.  Robinson  aa  ba 
agent,  and,  at  her  Instaoce,  was  paid  ta 
the  said  F.  U.  Meredith  on  said  hof8e.aiid 
the  residue  of  $40  was  paid  directly  by 
said  Thomas  H.  Barnes  to  the  s^d  F.  M. 
Meredith;  that,atthe  tlmeof  ttaepai^ase 
ot  the  said  horse  and  the  payment  uf  tbs 
$50  thereon,  the  said  C.  L.  Robinson  eze- 
cnted  to  satd  Meredith  her  note,  and  algDed 
her  name,  as  agent,  fur  the  remaining  $40; 
that  her  husband,  C.  L.  Robinson,  contrib- 
uted his  time  and  labor  In  patting  up  aaid 
Ice,  and  making  sale  of  the  same,  and  It 
collecting  the  money  therefor,  and  maa- 
a^d  all  ot  said  business,  and  she  did  not 
contribute  anything  towards  defraTiog 
the  expenses  of  said  business,  but  tbat 
said  C.  L.  Robinson  acted  as  her  agent  la 
all  ot  satd  transactions;  that  saidjadg- 
ment  ot  Nellt&EUlngbam  wasobtahiedot 
the  6tli  day  ot  December,  1886.  and  on  tbe 
9th  day  ot  April,  1889, execution  was  israed 
thereon,  and  levied  upon  the  property 
claimed  by  her  as  aforesaid,  tosetber  with 
some  other  property ;  that  a  portion  aS  tbe 
property  so  levied  upon  was  sold  aa  tbe 
properly  of  her  said  husband,  and  anotba 
porticm  thereof  was  rdeased  aR  tbe  prop- 
erty of  the  claimant,  which  was  a  tnmk 
of  clothing.  These  being  all  tbe  teco 
proven  the  said  Maria  £.  Robinson  mond 
tbe  court  to  set  aside  sold  jadgtnent,  w 
contrary  to  tbe  law  and  the  evidence, 
which  motion  the  court  overruled,  to 
which  Judgment,  and  ruUng  of  the  conrt 
in  reusing  to  set  aside  said  Jodsmeat  and 

Srant  her  a  new  trial,  the  Mid  Maita  E- 
nblason  excepted. 

Tbe  first  qnestion  raised  by  the  delatd- 
ants  in  error,  and  relied  apon  by  them  to 
obtain  a  dtsmlssal  of  this  writ  of  kttvf,  ii 
the  want  of  Jurisdiction  tn  this  court  (o 
hear  and  determine  the  same,  beraoae  it 
does  not  appear  that  the  matter  In  eoa- 
troversy,  excluslTe  ot  cwta,  exceeds  tb« 
value  or  amount  of  $100,  and  there  ta  ao 
other  matter  Involved  that  would  confs 
Jurisdiction.  Now  it  must  be  remembered 
that  this  WM  a  contruvomy  to  try  tbe 
right  of  property  levied  upon  under  execa- 
tlon.  In  tbe  case  ot  Whiteside  v.  Haai- 
ton.  110  U.  S.  296,  4  Sup.  Ct.  Bep.  1,  U 
which  the  relief  sought  was  a  parttttoa 
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}f  real  estate,  cmd  a  motion  was  made  tu 
liKiuisBthe  case  on  the  ground  that  the 
1  mount  In  controveray  did  not  exceed 
^5,000,  there  belnjK  no  distinct  statement 
u  iiy  where  In  the  record  ol  the  value  of  the 
iiuperty,  and  the  parties  were  permitted 
:o  file  affidavits  as  to  the  value  of  the 
property ;  and,  It  thus  appearing  that  the 
natter  in  controversy  exceeded  fS.OOO,  the 
:ourtheid  that  the  lurisdictlon  was  sufB- 
-ently  established, and  proceeded  with  the 
rase.  In  the  case  under  consideration,  the 
[ilaintiB  taerrorhas  thought  proper  to  pre- 
icn  t  affidavits  as  to  the  r aJ  ne  of  the  proper- 
ty in  controTersy.wlthberpetltlon;  but, in 
my  view  of  the  case,  the  necessity  for  such 
1  course  does  not  arise  In  this  nase.for  the 
reason  that  the  value  of  the  property  suffi- 
:ieutly  appears,  affirmatively,  from  the 
'ucts  certified  as  proved  upon  the  trial,  to 
show  that  the  matter  in  controversy  ex- 
ceeded flOO  In  value,  and  said  matters  are 
-ontlnued  by  the  writ  of  error.  These 
'acts  show  that  in  1888  the  horse  levied 
jpon  was  purchased  for  $90;  that  about 
tlie  same  time  the  cider-mtU  was  purchased 
or  fl8,  and,  when  the  ice  levied  upon  was 
lirected  to  he  sold,  the  said  Maria  £.  Bob- 
nnon  was  required  to  five  bond  In  the 
penalty  of  $i200,  which  she  did  In  order  to 
prevent  the  sale.  These  facts  make  it  gut- 
iclently  apparent  that  the  Talue  of  the 
property  in  controversy  exceeded  flOO, 
and  render  It  unnecessary  for  us  at  this 
:ime  to  express  an  opinion  as  to  the  prac- 
:ice  in  this  state  of  flllnj?  affidavits  In  sup- 
port of  Jurisdiction  where  the  question  Is 
-aised  by  motion  to  dismiss  on  the  ground 
:hat  the  value  ot  the  property  In  contro* 
{rersy  is  Insufficient.  The  counsel  for  dfr- 
endants  In  error  contend  that,  **  because 
t  appears  among  the  facts  proven  on  said 
:rial  that  at  the  time  said  ice  was  put  up, 
ind  said  elder-mill  and  said  horse  were 
lurchased,  the  said  Maria  G.  Robinson 
lad  no  separate  estate  except  a  few  arti- 
stes about  the  house,  which  she  still  has," 
:he  case  Is  thereby  settled.  The  facts 
>roTen  on  the  trial  must,  however,  be 
(veif^hed  and  considered  together;  and, 
when  this  is  done,  it  will  be  found  that  the 
;laimant  of  said  property  never  pretended 
to  have  any  personal  property,  with  the 
exception  of  the  note  for  $95,  which  was 
■xecuted  to  her  by  her  father,  and  which 
)he  deposited  as  collateral  security  when 
ihe  borrowed  the  $80  trom  Thomas  H. 
Dames  to  pay  lor  said  horse,  and  said  $90 
(till  remains  unpaid.  As  to.  the  real  es- 
ate  convoyed  to  her  on  the  27th  day  of 
December.  ISST.  by  Peter  T.  Barnes,  it  ap- 
}oars  that  said  purchase  was  made,  as 
ihown  by  the  lace  of  the  deed,  on  one, 
:wo,  three,  four,  and  five  years*  time,  and 
:lie  payments  were  to  be  made  unnoally, 
uich  amounting  to  $200,  with  interest,  the 
Irst  of  which  had  been  metand  discharged 
yy  her.  This  tact  being  proven,  she  was 
iiirely  entitled  to  the  products  ot  any 
;haracter  derived  from  said  land.  Itap- 
)ears  that  she  had  an  ice-house,  and  that 
iha  employed  her  husband  as  her  agent, 
ht  the  proper  season.  In  gathering  and 
itoilng  Ice  on  said  land ;  and  with  this  Ice 
ihe  paid  the  cash  payment  on  her  land, 
ind  also  paid  for  the  cider-mill.  In  re- 
viewing these  facts,  I  can  percdve  nothing 
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inconsistent  with  the  rights  of  a  married 
woman  with  reference  to  her  separate  pb- 
tate,  although  living  with  her  husband. 
By  our  statute, "  any  married  woman  may 
take  by  inheritance,  or  by  gift,  grant,  de* 
vise,  or  bequest,  from  any  person  other 
than  her  husband,  and  hold  to  Iier  sole 
and  separate  use,  and  convey  and  devise, 
real  and  personal  propert.v,and  any  Intei^ 
est  or  estate  therein,  and  the  rents,  Issues, 
and  profits  thereof.  In  the  same  manner 
and  with  like  effect  as  if  she  were  unmar* 
ried;  and  the  same  shall  not  be  subject  to 
the  disposal  ot  her  husband,  nor  be  liable 
for  bis  debts. "  And  this  court  has  held 
In  the  case  of  Miller  v.  Peck,  18  W.  Va.  76, 
that  "a  married  woman  having  personal 
property  which  she  is  allowed  to  bold 
by  statute  as  her  separate  property  may 
barter  and  trade  with  rderence  thereto 
through  her  husband  as  her  agent,  and 
will  be  mtltled  to  the  IncrMse  thereof, 
though  living  with  her  husband ; "  also 
that  **8nch  a  marrleil  woman  may  In  her 
own  name  proceed,  under  the  statute  of 
Intenrieader,  to  assert>  her  right  to  such 
property,  and  that,  although  her  hatband 
may  have  given  his  own  labor  in  such 
barter  and  trade,  and  may  have  used  the 
labor  of  his  horse  therein,  In  the  absmce 
of  the  fraud  of  the  wife,  this  does  not 
change  the  character  ot  the  property,  and 
tiie  property  Is  not  liable  for  the  debts  oi 
the  husband. " 

It  is  contended  by  counsel  tor  the  de- 
fendants that  it  does  not  appear  that  the 
land  trom  which  the  ice  was  gathered  be> 
longed  to  the  plaintiff  In  error,  or  washer 
separate  estate,  and  tbecases of  McMaatws 
T.  Edgar,  2*2  W.  Va.  678.  and  Stockdale  v. 
Harris.  23  W.  Va.  499,  are  cited  for  tlie 
purpose  of  showing  that  where  a  wife 
purchases  land  the  burden  of  proof  Is  upon 
her  to  show  thatsbe  paid  for  the  land  with 
funds  not  furnished  by  the  husband,  and 
that,  in  the  absence  ot  proof,  the  pre* 
sumption  is  that  the  husband  furnished 
the  means  ot  payment.  In  the  case  under 
consideration,  however,  the  deed  from  Pe- 
ter T.  Barnes  to  the  plaintiff  In  error  was 
offered  In  evidence,  and  It  appears  upon  the 
face  of  the  deed  that  the  same  contained 
covenants  ot  general  warranty;  that  time 
was  given  for  the  payment  ot  the  entire 
purchase  money  in  annual  Installments 
bearing  Interest,  and  a  ll«i  was  reserved 
to  secure  the  purchase  money ;  that  the 
plaintiff  in  error  executed  her  notes  to  the 
vendor  for  the  purchase  money,  which 
notes  were  sold  by  said  vendor  to  the 
Farmers'  Bank  ot  Fairmont,  wblcb  bank 
still  holds  said  notes  except  the  first  one 
which  was  paid  with  the  proceeds  ot  Ice 
gathered  by  her  husband  on  said  real  es- 
tate, and  put  up  In  the  winter  of  1887  and 
1888.  It  further  appears  from  the  facta 
proved  that  her  said  husband  acted  as 
her  agent  in  putting  up  said  ice,  and  In 
making  sale  of  the  same,  and  In  collecting 
the  money  ther^or;  and,  although  it  was 
proved  that  she  did  not  contribute  any- 
thing towards  defraying  the  expenses  ol 
said  bnsluess,  it  would  be  only  ntasonable 
to  infer  that  said  expensn  were  paid  out 
of  the  money  collected  by  him  tor  said  Ice. 
Not  only  is  it  trw  that  the  evidence  shows 
that  the  land  was  conveyed  to  her  by  the 
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grantor,  and  nncler  oar  etatute  It  maet  he 
regarded  as  her  eeparate  estate,  bat  tbe 
Dotes  executed  for  tbe  parcbase  money 
were  executed  by  ber,  and  were  not  even 
Indorsed  by  her  husband;  and.  so  far  aa 
tbe  purchase  money  has  been  paid.  It  baa 
bem  paid  from  the  proceeds  of  leegatb- 
ered  nn  anld  land.  She  would  surely  bare 
had  a  perfect  right  to  pay  said  purchase 
money  from  timber  cut  on  said  land  or 
from  crops  raised  thereon ;  and  there  can 
be  no  good  reason  why  she  may  not  have 
paid  the  purchase  money  with  ice  gath- 
ered thereon,  although  gathered  by  her 
husband  as  her  agen  t.  In  the  case  of  Ham- 
Uton  T.  Steele,  22  W.  Va.  848,  this  court 
hdd  that  when  a  title-bond  for  land  Is 
executed  by  the  vendor  thereof  to  the  hus- 
band, and  tbe  consideration  Is  paid  by 
thehasband,  as  the  agent  of  his  wife,  di- 
rectly from  the  proceeds  of  the  sale  of  the 
wife's  separate  estate,  and  from  timber 
taken  from  the  land,  the  husband  having 
no  estate  or  means  of  his  own.  and  tbe 
clrcumstancee  showing  that  the  purcbaae 
was  made  for  the  wife,  and  the  deed  Is 
subsequently  made  by  the  vendor  directly 
to  the  wife,  snch  deed  Is  not  fraudulent 
against  the  creditors  of  the  bnsband,  and 
the  land  cannot  be  subjected  to  the  pay- 
ment of  the  debtsof  suchcredltors. "  In  the 
ease  at  bar,  however,  tbe  contract  was 
not  made  with  the  husband,  bat  directly 
with  the  wife.  The  deed  was  made  direct- 
ly to  ber,  and  tbe  husband  In  no  manner 
became  responsible  for  the  purchase  mon- 
ey. Certainly,  then,  the  real  estate  or  its 
products  should  In  no  manner  be  liablefor 
the  Indebtedness  of  said  husband.  There 
can  be  no  question  aa  to  the  brown  horse 
which  was  levied  on  under  said  execution 
bdng  tbe  separate  property  of  the  plain- 
tiff in  error,  and  in  no  way  liable  under 
said  execution,  as  It  clearly  appears  that 
said  horse  was  purchased  with  money 
borrowed  by  the  plaintiff  In  error  from 
Thomas  H.  Barnes,  by  depositing  the  $96 
note  executed  to  her  by  her  father  as  col- 
lateral security  therefor,  and  under  tbe 
rulings  of  this  court  in  tbe  case  of  Ham- 
ilton X.  Steele,  snpra,  there  can  be  no  doabt 
that  the  dder  mlU  and  lee  levied  on,  aa 
aforesaid,  were  the  separate  property  of 
tbe  Bald  Maria  E.  Robinson,  and  were 
not  liable  tor  tbe  debts  of  ber  said  hus- 
band. The  Judgment  of  the  circuit  court 
of  Marlon  county  must  be  reVOTsed ;  and, 
this  court  proceeding  to  enter  such  Judg- 
ment as  said  circuit  conrt  should  have  en- 
tered, It  is  ordered  that  tbe  Judgment  of 
the  Justice  be,  and  the  same  Is  hereby, 
affirmed,  and  the  defendants  In  error  must 
pay  the  costs  of  this  writ  of  error,  as  well 
aa  the  costs  In  the  court  brtow. 

BuTnroM,  J.,  conenrred. 

Sntdbr,  p.,  {'dlasenting.)  It  seems  to 
me  that  this  whole  action  Is  a  mere  sub- 
teringe,  by  which  a  married  woman  with- 
out any  estate  whatever,  through  the 
agency  of  her  husband  and  by  bis  fraud, 
has  been  invested  with  property  acquired 
by  bis  labor  and  service,  and  Is  attempt- 
ing to  exempt  tbe  same  from  the  creditors 

*  ber  husband,  upon  no  other  ground 
in  that  she  appointed  him  ber  agent.  I 
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therefore  dtauent  from  the  foregolns  ofrtn- 
lon. 

litWAS,  J.  I  concur  in  tbe  concluBlons 
reached  by  tbe  opinion  above,  as  decided 
by  Judge  English,  upon  the  further  ground 
that  a  grant  of  real  estate  by  a  fatber  to 
hie  own  daughter  by  a  deed  which  gives 
her  long  and  easy  terms  of  payment,  and 
on  whicta  no  cash  payment  is  made,  and 
a  Hen  reserved  for  the  purchase  money, 
cannot  properly  be  said  to  be  a  purchase 
by  her  hosband,  and  that  the  circum- 
stances relieve  her  from  the  presumption 
that  her  husband  Is  to  furnish  thefundsto 
pay  for  tbe  land.  I  think  that  the  father 
has  a  right  to  make  such  a  contract  with 
bis  own  daughter,  aud  tbat  If  she  can  pay 
for  the  land  out  of  the  Ice  crop,  or  other 
crops  gathered  on  the  same,  neither  the 
land  Itself  nor  such  crops,  nor  any  per- 
sonalty she  may  acquire  from  the  proceeds 
thereof,  ought  generally  to  be  liable  fur 
Judgments  obtained  against  ber  husband. 
I  think  the  case  Is  mled  by  Miller  Peck, 
18  W.  Va.  7S.  and  Hamilton  Steele.  3? 
W.  Va.  848,  rather  than  by  McMasterB  v. 
Edgar.  Id.  6^,  and  Btockdale  r.  Harris,  m 
W.  Va.  m. 


State  v.  Tetrick. 
(9upFCTn«  Court  of  AvpeaJ*  of  Wett  Vtrgtnia. 

iKTOxiauura  lii^coBs— Sjj:^  bi  Dauoam. 
Undflor  onr  ststnte,  (seotlon  fi^  83.  Code 
18870  which  declares  that  a  nrescriptloDXO  wa- 
tbonze  a  druggist  to  sell  spirltuooa  liqaors  mast 
specify  that  tde  liquors  are  absolutely  ueoessary, 
it  is  held  that  a  preacnptioD  which  omits  Um 
word  **abaolutely"  la  UuuBolflBt. 

(SyOabm  by  the  OMtrt) 

Error  to  circuit  court,  Marion  eonnty. 
Attjr.  Qea.  Otidwell,  for  plaintiff  In  «Tor. 

Sntdbr,  P.  At  the  March  term,  1880,  of 
the  circuit  conrt  of  Marion  eoanly,  J.  M. 
Tetrick  was  Indicted  for  a  violation  of  tbe 
revenue  laws.  The  case  was  tried  by  a 
Jury  on  the  Issue  of  not  guilty,  and  a  ver> 
diet  and  Judgment  were  rendered  for  the 
defendant.  Tbe  state  obtained  this  writ 
of  error.  The  Indictment  Is  under  section 
6,  c.  82,  Code  1887,  and  charges  tbat  the 
defendant  was  a  druggist,  and  aa  aucb 
druggist,  at  bis  drug-store  in  tbe  tovn  of 
Manningtos  In  said  county,  did  then  and 
there  anla  wf  ally  sell  spirituous  liquors,  etc. 
The  state  proved  that  the  d^endant  was 
a  licensed  druggist,  and  also  that,  during 
tbe  year  next  prior  to  March,  1890,  one  A. 
L.  Pritcbard  had  at  different  times  pur^ 
chased  whisky  from  the  defendant  In 
quantities  of  pints,  halt-pints,  and  four 
ounces.  The  defendant  th«o  proved  by  his 
clerk  that  he  had  never,  daring  said  year, 
sold  any  whisky  or  splrituooa  liquors  to 
said  Pritchard.  except  upon  three  written 
preecriptiuns,  which  were  then  and  there 
produced  and  offered  In  evidence.  The 
state  objected  to  the  admission  of  these 
prescriptions  as  evidence,  but  the  conrt 
overruled  said  objection,  and  tbe  prescrip- 
tions were  read  to  the  Jury,  and  tbe  state 
excepted.  All  these  preserfptions,  except 
as  to  tbe  date  and  tbe  name  oC  tbe  phyn- 
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clan,  are  Identical,  and  read  as  follows: 
"Take  to  J.  M.  Tetrick.  dmsslat  and 
pharmacist,  Mannlngton,  W.  Va.  For 
A.  L.  Fritctaard.  R.  Spte.  Frnmentl.  Oi. 
The  spirits  BO  prescribed  is  necessarr  as  a 
medicine,  and  not  to  be  used  as  a  oerer^ 
age.  Oct.l2.1'a8.   T.  M.  Calvbst,  M.  D." 

The  only  qoestloD  before  this  conrt  Is, 
did  the  court  err  In  admitting:  said  pre- 
scriptions in  evidence?  The  statute  (sec- 
tion 6,  c.  S2)  provides  that  do  sale  of  spir- 
ituous Hqnors  or  wine  shall  be  made  by 
any  druggist,  "except  npon'the  written 
prescription  ol  a  practlclnK  phyiriclan. 
*  *  *  specifying  the  name  of  the  per- 
son, and  the  kind  and  quantity  of  liquors 
to  be  lumlabed  him,  and  stating  that  such 
liquors,  so  prescribed,  are  absolutely  nec- 
essary as  a  medicine  for  such  person,  and 
BLve  not  to  be  used  as  a  beverage. "  These 
prescrlptluns,  it  will  be  observisd,  do  not 
Ueflultely  specify  either  the  qaantlty  of  liq- 
uor, or  the  person  lor  whom  it  is  nece»- 
sary  as  a  medicine.  Bnt,  waiving  this 
defect,  it  entirely  omits  the  word  "  abso- 
lutely," and  Instead  o(  stating,  as  the 
statute  requires,  that  the  liquor  Is  abso- 
lutely necessary,  It  simply  says  that  it  is 
necessary  as  a  medicine.  In  State  v.  Cox, 
23  W.  Va.  797.  this  conrt  decided,  tinder  a 
statute  bimUar  to  the  one  nnder  consider- 
ation, that  a  druggist  was  prohibited 
from  selling  spirituous  liquors,  except  up- 
on a  written  prescription,  and  that  such 
prescription  "must  hare  all  the  requisites 
prescribed  in  the  statute."  While,  In  a 
general  sense.  It  may  be  said  that  the 
word**necessary,"like  the  word " iratfect, " 
implkift  the  saperiattve  decree,  and  that, 
tberefore,  when  a  thing  Is  declared  to  he 
necessary.  It  Is  essential,  and  ex  vl  termini 
Implies  all  that  would  be  expressed  by  the 
words  "absolutely  necessary,"  still,  the 
word  "absolutely"  is  not  unfrequently 
used  to  emphasize  the  Aegre^  of  necessity 
when  it  Is  Intended  to  express  an  extreme 
case.  This  latter  use  is  sanctioned  bycns- 
tom,  and  It  cannot  be  said  to  be  ^ther 
Improper  or  meanhiglesB.  The  spirit  of 
onr  liquor  legislation  Justifies  the  conclu- 
sion that  it  Is  only  in  extreme  cases  that 
the  use  of  Bpirttuons  llquore  was  intended 
to  be  legally  permitted.  Besides,  It  Is  a 
canon  of  construction  that  effect  must  be 
given  to  every  word  used  In  a  statute  If 
that  be  possible.  Consequently,  the  legis- 
lature having  used  theword^absolutely," 
and  that  word  having  the  eflect  of  Inten- 
sifying the  decree  of  necessity  for  the  use 
of  the  liquor,  as  well  as  qualifying  the  de- 
cree of  its  use,  we  do  not  feel  authorised 
In  holding  that  a  prescription  omitting 
that  word  is  a  sufficient  comtdlance  with 
the  Btatote.  To  do  so  woola  be  to  hold 
that  the  legislature  had  need  a  word 
that  was  not  only  without  any  signifi- 
cance, hat  that  it  had  been  employed 
without  any  purpose.  We  therefore  hold 
that  the  court  erred  in  admitting  said 
three  prescriptions,  or  either  of  them.  In 
evidence  to  the  Jury.  For  this  reason  the 
Judgment  of  the  circuit  court  Is  reversed, 
the  verdict  of  the  Jury  set  aside,  and  a 
new  trial  awarded. 

Enoijsh,  Branngh,  and  Ldoas,  JJ.,  con- 
curred. 


State  Dbmoon. 
(Suprvme  Court  «^  AwpaO*  of  West  'Plnrtnfa. 

Trial  bt  Coubt— Misdbmbanobs— OBJBonom  to 

EVIDBNCB. 

1.  Where  a  case  is  tried  by  the  court  in  lieu 
of  a  Jury,  it  is  not  reversible  errcte  tor  the  court 
to  hear  illegal  evide&oe,  hut  in  such  case  the 
court  will  simply  inquire  whether  or  not,  treating 
the  plaintiff  In  error  as  a  demurrant  to  the  evi- 
dence, there  is  sufBoient  oompetent  evidence  to 
Justify  the  Judgment. 

S.  In  a  misdemeanor  case  there  may  be  a 
trial  by  the  court  in  lieu  of  a  Jury  where  neither 
party  requires  a  Jury. 
(St/Uobus  by  the  Court) 

JSrror  to  circuit  conrt,  Jackson  county. 

Wnmn  MUhar  and  N.  a  PrlekiU,  for 
plain  tiff  in  error.  Atty^  Gen.  CaJcf  mi/,  for 
the  State. 

Sntdbb,  p.  On  August  8,  1889,  J.  W. 
Denoon  was  indicted  in  the  etrenlt  conrt 
of  Jackson  county,  (under  section  1,  c. 
82.  Code  1887.)  for  selling  splrituona  liquors 
without  a  state  license  to  do  so.  The 
case  was  tried  by  the  court  In  lieu  of  a 
Jury,  and  a  judgment  entered  for  the  state 
affalnat  the  defendant  for  a  flne  of  (10, 
and  costs.  All  the  evtd«ioe  Is  certified 
from  which  it  appears  that  the  state 
proved  three  sates  of  whisky  by  the  de- 
fendant to  the  prosecuting  witness  J.  C. 
Goodwin,  who  testified  that  said  sales  were 
made  on  prescriptions.  The  defendant 
then  introduced  himself  as  a  witness  on  his 
own  behalf,  and  produced  and  identified 
tbe  prescriptions  on  which  the  sales  had 
been  made,  proved  that  they  had  been  given 
by  pbyslclans  qualified  to  give  them,  and 
that  the  sales  on  eald  prescriptions  were 
tbe  only  ones  made  by  him  to  said  Good- 
win. The  prosecuting  attorney,  then,  on 
cross-examination,  asked  the  defendant, 
"if  he  had,  within  one  year  prior  to  the 
finding  of  the  indictment,  sold  spirituous 
liquors  to  any  other  person  than  said 
Goodwin  without  a  prescription*"  Tbe 
d^endant  objected  to  answering  this 
question,  but  tbe  court  overruled  his  ot>- 
Jectiou  and  required  him  to  answer,  and 
he  excepted,  and  then  answered  that  he 
had  sold  to  others  without  a  prescriptloa. 
Tbe  defendant  Insists  that  the  conrt  erred 
in  requiring  him  to  answer  said  question 
for  two  reasons :  First,  because  It  was 
not  proper  matter  for  cross-examination, 
bnt  made  the  defendant  a  witness  as  to 
lndeT>endent  matter  and  compelled  him  to 
testify  against  himself;  and,  Becond,  be- 
cause the  qaestton  was  Irrelevant  and  im- 
proper. Without  passing  upon  the  first 
ground  we  think  uie  question  was  Im- 
proper because  It  was  Irrelevant.  The 
only  proper  Inquiry  before  the  Jury  was 
whether  the  defendant  bad  Illegally  sold 
whisky  to  J.  C.  Goodwin;  but  conceding 
that  the  court  erred  In  requiring  the  de- 
fendant to  answer  said  question,  the  de- 
fendant Is  not  for  that  reason  entitled  to 
a  reversal  of  tbe  Judgment. 

Where  a  case  Is  tried  by  the  cuurt  In  lieu 
of  a  Jury,  it  is  not  rsverslble  error  for  tbe 
court  to  hear  illegal  evidence,  but  in  Bucb 
ease  the  court  will  simply  inquire  whether 
or  not  there  Is  sufficient  competent  evi- 
dence In  the  record,  treating  tbe  plaintiff 
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In  error  as  a  demurrant  to  the  evidence, 
toBQBtain  tbe  JudKment;  and,  UDlees  the 
Judgment  Ib  plainly  erroneous,  the  appel- 
late court  will  affirm  It.  Nutter  v.  Syden- 
fltricker.ll  W.  Va.  636;  aaflin  v.  Steen- 
bock,  18  Grat.  842.  The  defendant  here 
waB  'not  Indicted  as  a  drogglBt,  and  he 
offered  DO  proof  that  he  waa  a  llceoBed 
druggist.  In  the  absence  of  such  proof  It 
was  wholly  Immaterial  that  he  sold  the 
whisky  to  Goodwin  on  a  proper  prescrip- 
tion, because,  under  the  statute,  no  one 
but  a  licensed  druggist  1b  authorised  to 
Bell  upon  a  prescription.  But  If  It  had 
been  shown  that  the  defendant  waa  a 
licensed  drujrglst  tbe  prescriptions  offered 
in  evidence  by  talm  would  not  have  Justi- 
fied blm  In  making  the  sales  here  com- 
plained of,  because  neither  of  them  is  such 
as  the  statute  requires.  The  first  merely 
specIfieB  that  "uie  liquor  prescribed  is 
strictly  lor  medical  purposes  and  not  as  a 
bererage;** the Becond says:  "This  Is  for 
medicine  only,  and  is  not  to  be  used  as  a 
beverage and  the  third  to  the  same  as 
the  second.  It  will  be  observed  that 
neither  of  these  prescriptions  epecify  that 
the  Uquor  is  either  neceseary  or  absolute- 
ly necessary  as  a  medicine.  That  the 
-words "abaolntely  necessary"  are  emen- 
tialtothe  Talldity  of  Bucb  prescription, 
we  haTe  decided  at  this  term  in  State  t. 
Tetrick.  —  W.  Va.  — ,  ante,  1002.  It  is 
however  tnslHted  by  the  plaintiff  in  error 
that  the  Judgmeat  Bhonld  be  reversed,  be- 
cause the  case  was  tried  by  the  court  in 
lieu  of  a  Jury.  This  contention  Is  based 
on  the  sapposltlon  that  section  39,  c.  116, 
Code  1887,  is  unconatltutlonal  and  void. 
Tn  State  v.  Griggs.  —  W.  Va.  — ,  11  S.  E. 
Rep.  740,  this  court  nnanlmously  held  that 
said  statute  is  constitutional  and  valid. 
This  point  is,  therefore,  clearly  untenable. 
Upon  any  view  of  this  case  the  Judgment 
of  the  circuit  court  must  be  affirmed. 

Enolibh,  Brannon,  and  Lucas,  JJ.,  con- 
cozred. 


BiOB  et  a/.  T.  NizoM  et  al. 
ifiwpreme  Couat  ^^^^'^^'^^  ViirgMia. 

PaBTTTIOH— BSTWBSN  RSMUKSm-lbK. 

1.  Where  a  tract  of  land  was  conveyed  'bj  S. 
P.  N.  to  A.  ft  B.,  reserving  a  life-estate  therein 
on  the  face  of  the  deed,  and  one  of  said  remain- 
der-men flies  a  bill  dnrinK  ttie  Ufe-tiiDe  cit  said 
life-tenant  praise  a  parutlan  of  said  land,  and, 
at  the  same  time  said  bill  is  filed,  said  Itfe-ten- 
ant,  who  is  made  a  party  defendant  In  said  soitu 
files  his  answer  conseuting  to  said  partition,  and 
waiving  his  right  to  the  possession  thereof,  a 
iwrtltion  maybedecreed  betwera  said  remainder- 
men. 

3.  It  is  improper  In  snch  suit  to  dlreot  an  ao- 
ootmt  of  the  rents,  issues,  and  profits  of  said  land 
between  said  remainder-men,  although  one  of  them 
may  have  been  in  exclusive  possession  thereof  for 
some  time  previous  to  the  filing  of  the  answer  by 
said  defendant  disclaiming  his  life-estate  there- 
in, becanae,  until  that  time,  said  defendant  was 
entitled  to  said  reots  and  profits. 

{SyllaiALa  by  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court,  Marion  couDty. 

\.  P.  Haymoad,  tor  appellants. 


Enolibh,  J.   This  was  a  suit  tn  equity 
brought  In  the  circuit  court  of  Mariou 
county  by  Jane  Bice,  and  Calder  Bice,  her 
husband,  agaiaat  John  Nixon  and  Samuel 
P.  Nlzon.to  obtain  thepartltfonnf  a  tract 
ot  land  situated  insald  county,  and  alleged 
to  contain  140%  acres,  onerseventh  part  of 
which  tbe  female  plalntiO  alleged  that  she 
was  entitled  to,  subject  to  the  life-estate  of 
said  Samuel  P.  Nixon,  and  stx-eeTraths  of 
whieh  the  defendant  John  Nixon  was  en- 
titled to,  subject  also  to  tbe  life-estate  uf 
Bald  8amnel'P.  Nixon,  by  virtue  of  a  deed 
made  by  said  Samuel  P.  Nixon,  wtaoeby 
he  conveyed  six-seventhB  ot  said  tract  of 
land  to  Bald  John  Nixou.  and  one-seventh 
thereof  to  the  plaintiff  Jane  Bice,  who  was 
then  Jane  Nixon,  and  who  is  a  daughter 
of  said  John  Nixon,  and  also  praying  an 
account  of  the  rents  and  profits  of  said 
land,  from  tbe  time  said  John  Nixon  en- 
tered Into  possesion  of  said  land,  and  that 
the  said  John  Nixon  be  decreed  to  pay  her 
her  portion  of  tbe  rents  and  profits,  and  is- 
sues thereof.  Tbe  defendant  SamuelNixon 
answered  the  plaintiffs*  bill  at  once,  ad- 
mitting that  on  the  21st  day  of  February, 
1876,  he  conveyed  to  his  sou,  John  Nixon, 
and  his  granddaughter,  Jaue  Kixon,  now 
Jane  Bke.  said  tract  of  land, subject  to  his 
life-time  bitereBt,  which  was  reserved  In 
said  deed.  In  the  proportions  above  named, 
and  ailing  that  it  was  his  design  and  in- 
tention that  said  vendees  should  take  Im- 
mediate possesBlon  of  said  land,  and  ase 
the  same,  and  the  rents,  Issues,  and  profits 
thereof,  and  alleging  further  that  he  never 
bas  aBked  or  desired  the  possMsion  there- 
of, and  that  he  is  willing  that  said  land 
may  be  partitioned  in  kind  between  the 
said  John  Nixon  and  the  said  Jane  Bice. 
The  defendant  John  Nixon  filed  his  de- 
murrer to  the  plaintiffs'  bill,  which  was 
overruled  hy  the  court,  and  thereupon  tbe 
said  John  Nixon  filed  his  answer  to  plain- 
tiff's bill,  ta  which,  admitting  the  terms 
and  provisions  ot  the  deed  ot  conTeyanee 
by  Samuel  P.  Nixon,  to  himself  asd  his 
daughter,  Jane  Bice,  formerly  Jane  Nixon, 
he  claims  that  the  effect  of  said  deed  was 
to  retain  to  the  grantor,  for  his  use  and 
benefit,  an  estate  for  and  during  his  nat- 
ural life  In  said  tract  of  land,  conveying 
the  residue  of  hlsestate  In  said  land  to  him- 
self and  his  said  daughter.  In  the  propor- 
tlonH  named  and  mentioned  in  said  deed, 
and  denies  that  either  he  or  said  Jane  Blee 
bad,  by  virtue  of  said  deed,  any  legal  or  eq- 
uitable right  to  the  possession  or  use  of  said 
tract  of  land  until  after  the  death  of  said 
Samuel  P.  Nixon,  who  was  still  living, and 
was  u  party  defendant  to  this  suit.  Uead- 
mlts  that,  soon  after  the  execution  of  said 
deed,  he  took  possession  ot  tbe  whole  uf 
said  tract,  and  hadhadthesoleuseand  ben- 
efit thereof  ever  since,  but  claims  that  he 
took  said  possession  and  control  by  the 
permission  of  said  Samuel  P.  Nixon,  as  bis 
tenant,  neither  respondent  nor  his  daugh- 
ter Jane  Bice  having  the  right  to  the  pios- 
sesston  or  use  of  said  tract  of  land  doHng 
the  life-time  otsald  Samuel  P.  Nixon.  SaM 
John  Nixon  furtherclaims  that,  acting  un- 
der the  advice  and  direction  of  his  father, 
he  erected  a  frame  dwelling-house  on  said 
land,  at  a  cost  and  expense  of  at  least 
$2,500,  which  enhanced  the  value  of  said 
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tract  to  at  least  the  amount  ol  the  said 
cost;  that  at  the  time  be  erected  nald 
dwelllDg  the  said  Jane  Bice  was  single, 
andrresldedneartbeBaidtractofland;  and 
that  she,  and  the  said  Samuel  P.  Nixon, 
had  tall  knowledge  and  notice  thereof,  and 
knew  well  that  he  waserectlnK  said  dwell- 
iDg  on  said  laud  as  a  place  of  residence, 
and  that  the  same  was  necessary  and 
beneficial  to  said  land,  and  greatly  In- 
creased the  value  thereof,  but  that  they 
made  no  objection  whatever.  He  admits 
that  aald  tract  oJland  Issasceptlbleof  paiv 
tltton  In  kind  between  falmself  and  the 
plaintiff  Jane  Bice  in  the  proportions  afore- 
said, but  he  iDslsts  that,  whenever  such 
partition  shall  be  made,  thesald  dwelling- 
boose  should.  In  equity,  be  eycludvd  from 
the  value  of  the  land  at  the  time  of  such 
partition,  or  thattbesaidJaneBlceBhoald 
be  charged  with  one-seventh  of  the  eost  of 
said  new  dwelllag-hnnee.  He  denies  that 
the  plaintiff  at  the  time  of  the  commence- 
ment  of  this  suit,  or  at  any  time  eince,  was 
entitled  to  demand  or  enforce  In  equity  a 
partition  otsald  tract  of  land  between  her- 
self and  respondent ;  and  he  dmlee  that 
the  said  Jane  Bice  was  bdore  or  at  the 
time  of  the  commencement  of  thlasnit,  or 
fllDce.  under  and  by  virtue  of  said  deed,  en- 
titled to  the  posaeeston  of  said  tract  of 
land,  or  to  any  part  thereof,  or  to  the  rents 
and  profits  of  the  same,  or  any  part  ther^ 
of.  And  be  farther  says  that  at  no  time 
since  the  making  of  said  deed  has  said 
Samuel  P.  Nixon  admitted,  in  any  legal  or 
binding  way  or  manner,  the  right  of  the 
■aid  plaintiff  Jane  Bloe  to  have  or  demand 

gartltloa  of  the  said  tract  of  land,  or  to 
ave.  or  to  receive  or  enjoy,  the  benefit  of 
any  part  of  the  rente  and  profits  of  the 
said  tract  of  land,  nntir  the  death  of  said 
Samuel  P.  Nixon;  and  he  insists  that,  un- 
der the  elrcnmstances.  Samuel  P.  Nixon 
alone  Is  entitled  to  demand  rent,  or  an  ac- 
coont  for  the  rents,  Smnes,  and  profits  of 
BaM  land  since  he  has  occapled  the  same. 
And  be  says  he  wonld  not  have  entered 
apon  said  land,  or  taken  poaeeeslon  of  the 
flame,  or  resided  thereon,  but  for  thedlree- 
tlon  and  permlsalon  of  hie  father  so  to  do, 
free  of  rent,  or  aceonutforrent.  He  denies 
that  said  Samuel  P.  Nixon  informed  said 
Jane  Blee,  before  the  commencement  of 
said  salt,  that  he  was  wllllngthat  tiie  aald 
land  should  be  partitioned  in  kind  between 
her  and  respondent.  In  accordance  with 
their  respective  rights  under  said  convey- 
an<!e,  and,  if  such  was  the  case,  be  says 
he  had  no  knowledge  or  notice  thereof. 
And  he  claimed  that.  It  any  such  consent 
was  given  by  said  Samuel  P.  Nixon,  there 
was  no  contract  or  agreement  to  that  ef- 
fect In  vrrttlng  signed  by  him,  or  any  per- 
son with  authority  to  act  tor  him,  and  the 
same  was  not,  and  Is  not,  valid  and  bind- 
ing opon  him  or  respondent,  under  the 
statute  of  frauds  and  perjury  of  this  state, 
which  was  pleaded  and  relied  upon  so  far  as 
the  same  applies  or  Is  applicable;  and  he 
denies  that  the  plalnUff  la  entitled  to  par- 
tition nnder  and  by  virtue  of  thesald  deed. 
Said  respondent  fnrther  says  that,  npon 
the  faith  of  the  understanding  and  agree- 
ment with  his  father,  he  repaired  and  re- 
constructed the  fencing  around  and  upon 
said  land*  and  erected  aald  new  hoase. 


which  was  necessary  to  protect  said  land 
and  its  cultivation,  and  tuenable  respond- 
ent and  his  family,  when  and  after  be  en- 
tered upon,  and  took  posacsalon  of ,  to  oc- 
cupy the  same  as  a  residence,  and  that  he 
expended  the  sum  of  $1,200  in  repairing 
said  fencing,  and  that  he  would  not  have 
done  so  but  for  the  promise  tbathesbould 
occupy  the  same  rent  free  during  the  life- 
time ot  his  father,  and  that  It  would  be  a 
gross  fraud  upon  him  to  permit  said  Jane 
Bice  now  to  have  possession  of  said  land 
or  any  part  thereof.  On  the  lOtfa  day  of 
March,  1889,  a  decree  was  rendered  therein, 
overruling  the  demurrer  ofsald  John  Nixon 
to  the  plaintiffs'  bill,  and  directing  a  parti- 
tion of  said  HOJ^acre  tract  of  land  between 
said  John  Nixon,  who  is  the  owner  ot  six- 
sevenths  ot  said  tract  ot  land,  subject  to 
the  llfe-tlme  Interest  of  the  said  Samuel  P. 
Nixon  and  the  said  Jane  Bice,  who  Is  tha 
owner  of  the  one-seventh  part  thereof,  sub- 
ject to  the  life-time  Interest  pf  said  Samuel 
P.  Nixon  therein,  having  due  regard  to 
quantity,  quality,'  and  value,  as  at  the 
time  said  John  Nixon  entered  Into  posses- 
sion thereof,  appointing  commlasioners  to 
make  said  partition,  and  report  their  pro- 
ceedings to  the  eonrt,  and  directing  them 
to  ascertain  and  state  in  thMr  report  the 
value  ot  said  entire  tract  of  land,  and  the 
value  ot  each  part  assigned  and  set  apart  by 
them,  together  with  the  fee-simple  value 
ot  the  whole  of  said  real  estate;  and  said 
cause  was  referred  to  a  commissioner  Id 
chancery,  with  directions  to  ascertain  (1) 
when  the  said  John  Nixon  entered  Into  and 
took  possession  and  control  of  said  tract 
of  iW%  acres  of  land;  (2)  the  fair  cash 
rental  value  of  said  tract  ot  land  for  each 
of  the  years  the  said  John  Nixon  had  been 
in  posflesslon  and  control  of  the  same,  and 
what  rental,  if  any,  had  been  paid  to  .and 
rec^ved  by  the  plaintiff  Jane  Bicetrom  the 
ddendant  John  Nixon,  and  what  propoiv 
tlon  of  the  rental  valaeof  the  aald  tract  of 
land  the  plaintiff  Jane  Blee  la  entitled  to 
by  reason  of  being  the  owner  of  one-sev- 
enth undivided  Interest  In  said  tract  of 
land.  On  the  10th  day  of  Hay.  1889,  the 
commissioners  who  were  appointed  to 
make  partition  of  said  tract  of  land  filed 
their  report,  In  which  they  set  apart  to 
aald  John  Nixon  a  part  ot  said  traet  there- 
in described,  containing  117  acres  aod  100 
poles,  and  to  said  Jane  Bice  the  residue 
thereof,  containing  24%  acres,  and  therein 
described,  and  they  estimate  the  value  ol 
the  entire  tract  at  96,874,  andthepartcon- 
talning  six-sevenths  at  $5,892.  and  the  part 
containing  one-seventh  at  $982,  In  making 
which  eatimates  they  did  not  take  into 
consideration  the  value  of  the  dwellings 
house  occupied  by  said  John  Nixon  on  said 
land,  or  any  part  thereof ;  and  to  this  re- 
port the  defendant  John  Nixon,  by  his 
counsel,  excepted,  upon  the  ground  that, 
under  the  pleadings  and  pvldeuce  in  the 
cause,  the  plaintiff  Jane  Bloe  was  not  In 
law  or  equity  mtitled  to  have  partition  of 
said  land,  the  said  Samud  P.  nixon  b^ng 
still  alive,  and  having  a  llte-eetate  In  said 
land,  and  the  plalntifilsnot  entitled  to  the 
possession  of  any  part  of  said  land,  and 
will  not  tie  until  the  death  ot  said  Samuel 
P.  Nixon.  On  the  lOth  day  of  July,  1880,  a 
decree  was  rendered  overruling  said  excep- 
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tions  to  Bald  commlBsloDen*  report,  eon- 
firming  oald  report,  and  directlDKtfaat  the 
eaJd  JobD  Nixon  do  take,  bave,  and  hold 
In  severalty  and  fee-Hlmple,  free  from  the 
Bald  Jane  Bice.  Buh}ect  to  the  Ule-tlme  in- 
terest therein  of  the  defendant  Samuel  P. 
Nixon,  the  said  lot  or  parcel  of  land  situ- 
ated in  Marlon  county,  eontalnins  117 
acres  and  100  pt^ea,  and  deacrlbed  In  said 
commissioners*  report;  and  It  was  further 
decreed  that  said  Jane  Bice  should  take, 
have,  and  hold  in  aeTeralty  and  fee^lmple, 
and  tree  from  said  John  Nlzon,  subject  to 
the  IKO'lime  Interest  thmin  of  the  defend- 
ant 8amnel  P.  Nixon,  said  tract  or  parcel 
of  land  containing  24%  acres  described  In 
said  commlsRlouers*  report ;  and  proTldfng 
that  a  certain  fence  on  said  land  should  be 
used  as  partnemblp  material;  and  from 
these  decrees  the  said  John  Nixon  applied 
for  ajid  obtained  an  apt>eal  to  this  court. 

The  first  error  assigned  and  relied  npon 
by  the  appellant  Is  that  the  court  erred  In 
overruling  his  demurrer  to  the  plaintiff's 
bill,  and  bis  counsel  Insists,  In  his  brief 
filed,  that  said  demurrer  should  have  been 
sustained,  and  the  plain  tiff's  bill  have  been 
dismissed,  because  the  plaintiff  by  her  bill 
shows  that  said  Samuel  P.  Nlxcm  con- 
veyed to  her  the  undivided  one-seventh 
part  of  the  tract  of  land  In  the  bill  men- 
tioned, subject  to  the  life-estate  of  said 
Samuel  P.  Nixon  therein,  who  is  still  In 
life,  and  Is  a  party  defendnnt  to  this  suit. 
The  plaintiff,  however,  in  her  bill  avers 
thateuld  Samuel  P.  Nixon  had  Informed 
her  that  be  was  willing  tbat  said  land 
might  be  partitioned  in  kind  between  her 
and  the  said  John  Nixon  In  accordance 
with  their  respective  rights  under  said 
deed,  and  also  before  said  demurrer  was 
filed  said  Samuel  P.  Nixon  filed  his  answer 
in  this  cause  which  was  signed  by  him  per- 
sonally, in  whlcb  he  says  it  was  bis  Inten- 
tion and  design  th at  tlie  vendee  in  said  deed 
should  take  Immediate  possession  of  the 
said  tract  of  14<^  acres  of  latad,  and  use 
the  same,  and  the  rents.  Issues,  and  profits 
thereof,  and  that  he  never  asked  the  re- 
turn to  him  of  the  possession  of  the  same, 
and  never  desired,  and  dues  not  now  de- 
sire, the  possession  tbereot,  and  also  says 
tbat  he  is  willing  tbat  said  land  may  be 

eartltloned  In  kind  between  said  John 
ixon  and  the  said  Jane  Bice  in  accord- 
ance with  thdr  respective  rights  under 
said  deed,  and  that  he  so  informed  said 
Jane  Bice.  The  said  answer  so  filed  must 
be  regarded  es  a  waiver  of  his  right  to  the 
poBBcBsion  of  Buld  land,  and  a  consent 
that   the  same  may  be  partitioned  as 

{irayed  for;  and,  although  the  allegation 
n  the  bill  may  not  be  regarded  as  snffl- 
clent,  yet  the  fact  being  before  the  court 
that  said  Samuel  P.  NIzon  conBents  that 
pnrtitlon  may  he  made  as  prayed  for,  and 
that  he  dlBclaims  the  posBeRslon,  we  du 
not  regard  It  proper  to  pass  on  the  ques- 
tion Involved  lu  the  demurrer,  that  Is, 
whether  a  remainder-man  can  have  parti- 
tion before  the  termination  of  the  llfe-ten- 
BDt'B  estate,  especially  as  the  bill  could  be 
easily  amended  by  Incorporating  therein 
the  facta  set  forth  in  the  answer  of  said 
Samuel  P.  Nixon,  and  no  new  fact  would 
■'•■^by  be  pr«ented. 


Can  we,  however,  apnrove  of  the  rulings 
of  the  court  below  In  Its  decree  rendered 
on  the  10th  day  of  July,  1880?  It  wiU  be 
perceived  that  said  decree  conflrma  thb  re- 
port of  the  commissioners  who  wwe  ap- 
pointed to  go  upon  said  tract  of  land  and 
partition  the  same,  and  then  proceeds  to 
direct  that  the  plaintiff  and  the  defendant 
John  Nixon  do  have  and  bold  the  purtluns 
of  said  lands  allotted  to  them  by  said 
commissioners  in  severalty  and  in  fee- 
simple,  subject  to  the  life-estate  of  the  de> 
fendant  Hamnel  P.  Nixon,  vhm  it  appears 
that  said  commissioners  partitioned  said 
tract  of  land  between  said  John  Ntxoo 
and  the  plaintiff,  allotting  to  said  John 
Nixon  atx-sevenths  thereof,  and  to  the 
plaintiff  one-eeventh  thereof,  deacriblng 
the  portiona  so  allotted  to  each  of  said 
parties,  without  making  any  reference  to 
the  Ule^tate  of  the  said  Samuel  P.  Mixon 
In  their  said  report.  This  decree  most  be 
regarded  as  not  only  Inronslstait  botOT- 
roneouB,  and  as  it  appears  from  the  an- 
swer of  said  Samael  P.  Hlxon  filed  in  the 
cause  that  he  waives  and  disclaims  his 
right  to  the  possession  of  any  portion  of 
said  land,  and  consnits  that  It  may  be 
partitioned,  said  decree  bhonld  be  eor^ 
rected  by  striking  out  so  much  themuf  as 
makes  the  portions  so  allotted  subject  to 
the  life-estate  of  Bald  Samuel  P.  Nixon. 

As  to  the  rents.  Issues,  and  profits  of 
said  14U}^acre  tract  of  land  which  accrued 
anterior  to  the  filing  of  said  answer  by 
said  Samuel  P  Nixon,  the  plaintiff  clearly 
had  no  right  to  demand  or  have  any  ac- 
count thweof*  for  the  reason  that  np  to 
tbat  time  the  said  Samuel  P.  Nixon  was 
entitled  to  the  whole  of  the  rents,  issnea, 
and  profits  of  said  tract  of  land,  and  tlie 
plaintiff  was  entitled  to  no  portion  there- 
of from  the  defendant  John  Nixon  or  any 
other  person,  and  If  the  said  Samuel  P. 
Nixon  saw  proper  to  allow  said  Jtthn 
Nixon  to  use  ana  occupy  said  ^ct  of  land 
free  of  rent,  be  had  a  perfect  r1g;ht  so  to 
do.  So  much  of  said  decree,  therefore,  aa 
directed  an  account  of  the  rents,  Issues, 
and  profits  of  said  tract  of  land  to  be  as- 
certained muBt  be  set  aside  as  Improvl- 
dently  directed,  and  so  much  of  the  decree 
of  the  10th  day  of  July.  1889,  as  directs 
that  tbe  plaintiff  and  the  said  John  Ntxon 
shall  hold  the  parcel  of  land  therein  al- 
lotted to  them,  Bubject  to  the  llffrestate 
said  Samuel  P.  Nixon,  must  becorrected 
so  aa  to  omit  the  words  '*anbject  to  the 
llfe-eetate  of  the  said  Samuel  P.  Nixon " 
therefrom,  au  aa  to  direct  them  to  hold 
the  sold  tracts  so  allotted  to  them  re- 
spectively In  severalty  and  In  fee-simple. 
And  this  cause  la  remanded  to  the  circuit 
court  of  Marion  county  for  further  prf>- 
ceedlngH  to  be  had  therein  in  accordance 
with  the  decree  hereiubefore  Indicated, 
and  the  coats  of  this  appeal  must  be  paid 
by  the  plaintiff  and  the  defendant  John 
Nixon,  In  the  same  proportion  as  that  In 
which  they  are  entitled  to  the  land  tn  con- 
troversy, the  reversal  b^ng  benefldal  to 
both  the  plaintllt  and  the  doendant  John 
Nixon. 

Sntdkr,  p.,  and  Brahnom  and  Luou,  JJ., 
concnrred. 
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ArTKINSON  T.  MUXBB. 

(Supreme  Court  ^  West  Virginia, 

BqUITABLI  UOBTOAaB— USSBIXBD  TKTTBT-DBBD. 

1.  A  rapOT  made  tar  a  deed  of  Ixiut  convey- 
log  land  to  Monre  a  debt  signed  by  tiie  grantor. 
Imt  without  a  seal,  thoogh  not  effe(»aal  as  a  deed 
of  tmst  at  taw.  Is  an  equitable  mortgage,  enforce- 
able In  eoQltr,  and  may  be  recorded  under  seo- 
tion  4,  o.  74,  Code  1S68,  and  when  recorded  Is  a 

valid  against  snDeeqaent  pnrohassrs  and 
<xeditors. 

2.  The  syllabns  tn  Pratt  t.  Clemens,  4  W. 
Va.  44S,  and  point  3  of  the  syllabus  in  Shattuok 

Knight,  2&  W.  Va.  690,  disapproved. 
{SyUalnu  by  the  Court) 

Appeal  and  eapenedeaa  from  circuit 
court,  JefferBon  connty. 

Joaepb  TrapaeU,  lor  eppdlantB.  Qeorge 
Baytott  for  app^em. 

Bbannom,  J.  This  aoit  in  eqnlty  was 
brouKfat  In  the  circuit  conrt  of  Jetrerson 
county  by  Qeorge  W.  and  Fannie  B.  At- 
kinson, lor  tbemeelTes  and  all  other  lien 
creditors  of  Robert  M.  MUler,  against  satd 
Miller,  to  enforce  the  Uens  of  a  Judgment 
in  favor  of  OeorKe  W.  Atkinson,  and  a 
Judgmmt  in  favor  of  Fsunle  B.  Atkinson, 
ajialnst  Miller,  both  rendered  November 
80. 1888,  by  a  sale  of  his  real  estate  for  the 
payment  of  said  Judgment  and  other  Hens 
mentioned  In  the  bill.  Upon  a  reference  to 
a  commissioner  to  convene  all  lienors  and 
ascertain  their  liens,  a  report  was  made 
ascertaining  certain  llenn  apon  miller's 
land,  among  them  said  Atkinson  Judg- 
moots,  and  denying  any  place  as  a  lien  to 
a  debt  of  James  Logie  claimed  by  talm  be- 
fore said  commissioner,  under  a  writing 
purporting  to  be  a  deed  of  trust  executed 
by  Miller  to  Bobert  M.  Duke,  trustee,  to 
aecure  said  Logie's  debt,  dated  September 
30, 1867,  and  recorded  Octobor  16,  1867.  be- 
cause of  the  absence  of  a  seal  to  said  writ- 
ing. Logleexcepted  to  the  report,  because 
it  failed  to  report  said  debt  as  a  first  lien 
on  the  real  estate  specified  In  said  deed 
of  trust.  The  court  sustained  Lugie's  ex- 
ception, and  In  Its  decree  made  L(igle*s 
debt  a  first  lien,  and  thus  gave  it  priority 
over  the  Atkinson  Judgments  as  to  said 
land  embraced  Id  said  trust,  and  said  At- 
Unsons  have  taken  this  appeal.  It  thus 
iDTOlvea  a  contest  between  Atkinson's 
Judgment,  and  the  Logie  debt. 

This  case  presents  the  question  whether 
a  writing  purporting  to  beadeed  of  trust, 
formal  In  all  respects  save  the  want  of  a 
seal,  creates  a  lien  on  the  land  mentioned 
la  It.  Suppose  a  deed  tor  a  fee  were  exe- 
ctited  without  a  seal.  It  would  not  pass 
the  legal  estate,  for  our  statute  provides 
that  no  estate  In  land,  greater  than  a 
term  of  five  years,  shall  pans  except  by 
deed  or  will.  Code  1887,  c.  Tl.  §  1.  But  a 
court  of  equity  would  not  allow  the  intent 
of  the  parties,  as  manifested  by  the  writ- 
lug,  to  be  wholly  defeated  by  the  omis- 
sion of  a  seal,  but  would  treat  the  Instru- 
ment as  a  contract  or  agreement  to  con- 
yejt  or  a  memorandum  of  such  an  agree- 
ment; and  properly  so,  tor  he  who  exe- 
cutes an  Instrument  using  proper  words  ot 
actual  present  conveyance,  but  which,  for 
want  ol  a  seal,  tails  to  do  what  the  words 
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were  meant  to  do,  as  tally  discloses  a 
wllllngrnees  and  Intent  to  convey  as  II  he 
executed  an  executory  contract  covenant- 
ing to  convey  in  future.  Accordingly,  de- 
fective deeds  signed  by  the  parties,  pur- 
porting to  convey  the  i^al  title,  but  be* 
caufle  of  somu  defect  not  doing  so,  are 
treated  In  equity  as  agreements  to  con- 
vey, and  specific  execution  of  them  will 
be  decreed  by  providing  for  the  execution 
of  a  formal  and  effectual  conveyance.  1 
Hil.  Vend.  118;  Opinion  In  White  v.  Den- 
man,  in  extract  given  below.  If  such  la 
the  law  as  to  a  detective  deed  purporting 
to  convey  In  fee.  why  Is  not  an  Instrument 
purporting  to  bea  deed  conv(*yingln  trust 
on  like  principles  to  be  deemed  a  contract 
for  a  conveyance, — that  Is  tor  a  convey- 
ance in  trust  for  a  debt?  The  only  differ^ 
ence  Is  that  the  one  is  a  convey  race  abso- 
lutely, the  other  in  trust  to  secure  a  debt. 
I  suppose  an  instrument  conve^ng  to  A., 
to  be  held  in  trust  for  B.,  would,  if  defect 
Ive,  and  not  operating  to  convey  the  l^al 
estate,  be  treated  as  evidence  of  an  agree- 
ment to  convey,  which  would  be  specific- 
ally executed.  The  only  difference  between 
the  instruments  would  be  that  one  la  in 
trust  for  the  purpose  of  paying  a  debt,  the 
other  In  trust  for  another  purpose.  In 
other  words.  In  all  these  cases  the  defect- 
ive instrument  is  treated  as  written  evi- 
dence of  the  fact  that  the  party  did  make 
an  oral  agreement  to  convey,  and  that  la 
Just  what  the  statute  requires, — written 
evidence  of  the  fact  that  acuntract  to  con- 
vey was  made.  It  would  be  a  formal 
memorandum  of  the  agreemmt  under  tlie 
statute.  In  the  face  ot  such  an  Instrument 
It  could  not  be  said  there  was  no  contract 
to  convey.  Uur  statute  (Code.  c.  74,  §  4) 
provides  that  a  contract "  made  for  the 
conveyance  of  real  estate"  may  be  record- 
ed, and  be  effectual  as  a  deed  conveying 
the  estate  as  to  creditors  and  purchasers. 
An  instrument  made  for  a  deed  of  trust  be- 
ing, as  I  bold,  for  reasons  Just  stato<1,  evi- 
dence of  a  contract  to  convey,  it  may  be 
recorded  under  this  statute,  because  it  is 
in  the  view  ot  a  court  of  equity  a  contract 
for  the  conveyance  of  real  estate  intrust 
tor  payment  of  a  debt.  The  defective  deed 
of  trust  Involved  In  this  cause  was  duly 
recorded  before  the  date  of  appellants' 
Judgments,  and  has  the  force  ot  a  record- 
ed contract  to  execute  a  deed  of  trust,  and 
Is.  therefore,  a  lien  on  the  land  to  which  it 
relates.  An  executory  agreement  in 
writing,  stipulating  for  the  execution  in 
future  ot  a  mortgage  or  deed  of  trust.  Is  ot 
common  occurrence,  and  is  valid,  and  will 
be  specifically  enforced  In  equity,  or  what 
is  the  same  thing,  treated  as  an  equitable 
mortgage.  Ott  v.  King,  8  Grat.  224;  Alex- 
ander V.  Newton,  2  drat.  266;  1  Jones, 
Mortg.  §  163.  And  I  think  It  may  and 
must  be  recorded  to  affect  creditors  and 
purchasers  for  value  without  notice.  The 
conclusion  we  have  reached,  that  a  deed 
of  trust  having  no  seal  may  be  treated  as 
a  contract  for  the  conveyance  of  real  es- 
tate, and  recorded  as  such  under  our  stat- 
ute, and  thuu  create  a  lien  as  to  creditors 
and  purchasers.  Is  in  conflict  with  the  case 
of  Pratt  V.  (Clemens,  4  W.  Va.  443,  which 
holds  that  a  deed  of  trust  unsealeid  does 
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not  create  a  Hen  on  land,  and  cannot  be 
recorded.  .  In  that  caae  It  la  aald  that. 
"  while  It  mifcfat  be  technically  a  contract 
for  tbeconveyance  of  the  land, It  la,  In  aub- 
atance,  nothing  more  than  a  contract  for 
a  Uen  on  laud  to  be  created  by  a  deed  of 
trust.**  This  admits  that  it  la  a  contract 
tor  a  conveyance  of  the  land,  and  this  ad- 
miaalon  carries  with  It  the  conclualon 
that  It  maybe  recorded  underour  statute, 
and  its  force  Is  not  weakened  by  the  prop- 
osition that  "It  Is,  In  SDbstance,  nothinf? 
morethan  acontract  fora  lien  on  the  land, 
to  be  created  by  a  deed  of  tmat ; "  tor  a 
deed  of  trust  would  be  to  all  Intents  a  con- 
veyance of  the  land,  ttaouKh  It  be  bnt  to 
secure  a  debt,  for  It  would  convey  the  le- 
gal title.  The  conclusion  that,  because  it 
la,  in  substance,  nothing  more  than  a  con- 
tract for  a  lien  upon  the  land,  to  be  creat- 
ed by  a  deed  of  trust,  It  is  not  a  recordable 
paper,  does  not  follow  trom  the  premise. 
It  is  a  Don  sequitur.  According  to  the 
theory  of  that  case,  could  an  executory 
agreement  to  execute  In  future  a  deed  of 
trust  or  mortgage  for  a  debt  be  recorded  ? 
I  suppose  nut.  But  will  it  be  said,  that 
such  an  agreement  la  valid  as  to  creditors 
and  purchasers  unless  recorded?  I  think 
not,  because  itwotild  bedeemedacontract 
for  the  conveyance  of  land,  and  therefore 
required  to  be  recorded ;  but.it  the  statute 
does  not  require  Its  recordation.  It  would 
not  be  void  as  to  creditors,  though  It 
might  be  as  to  purchasers  without  notice. 
For  a  like  reason  a  defective  deed  may  be 
treated  as  a  contract  for  conveyance,  and 
recorded  with  eflect.  In  my  opinion,  the 
statute  allows  the  recordation  of  any 
writing  evidencing  any  contract  between 

{tarties  reapectlug  real  estate,  bo  operat- 
ng  as  that  it  may  affect  subsequent  pur- 
chasers and  creditors.  This  construction 
and  application  of  the  statute  better  ac- 
complishes the  purpose  aimed  at  by  it,  re- 
quiring the  registry  of  all  instruments,  and 

f»rotecting  all  parties.  It  was  dealgned 
or  their  benefit,  and  ahould  receive  such  a 
construction  as  to  anbaerve  that  design. 
This  consti-uctlon  sustains  liens  which  the 
parties  intended  to  create.  As  we  apply 
the  statute.  It  better  attains  the  ends  ol 
Justice  than  that  given  to  It  in  the  case  of 
Pratt  V.  Clemens,  for  It  upholds,  Instead 
of  defeating,  a  lien  under  the  instrument, 
according  to  the  unqueattonable  Intention 
oT  the  parties,  and  thna  carrlea  out  that 
Intention,  instead  of  nullifying  It.  Its  ap- 
llcation  In  this  case  comes  within  the  let- 
ter, and  within  the  spirit,  of  the  statute. 
The  case  of  Pratt  v.  Clemens,  was  ap- 

?1]ed  as  law  in  the  opinion  on  page  4S7,  of 
W.  Va.,  in  the  case  of  Dlcklneon  v.  Rail- 
road Co.,  but  no  discussion  of  Iti  princi- 

files  was  made;  and,  though  under  It  an 
nstrument  waa  held  to  create  no  Hen,  no 
point  In  the  syllabus  was  based  on  it. 
And  In  the  case  of  Shattuck  v.  Knight,  26 
W.  Va.  590,  it  ia  Incorporated  as  law  in 
the  eyllabua,  but  la  simply  referred  to 
without  any  Investigation  of  Its  prlncl- 
y\ea.  In  this  case,  this  doctrine  Is  chal- 
lenged, and  we  are  reluctantly  led  to  a  dis- 
approval of  It,  by  a  decided  conviction  of 
Its  unaonndnesB,  and  its  practical  result  to 
the  injury  ol  lienora.    The  decision  In 


Pratt  V.  Clemens,  supra,  waa  based  In 
the  opinion  on  the  case  of  White  v.  Den- 
man,  16  Ohio,59,  holding  that  "an  Instm- 
ment,  executed  as  a  mortgage,  with  but 
one  subscribing  witness,  cannot  be  so  re- 
formed in  equity  as  to  d^eat  a  aubsequent 
Judgment  Hen. "  The  case  ol  Alexander  v. 
Newton,  2  Qrat.  266.  Is  contrary  to  tbis, 
holding  that  "amlstake  of  the  scrivener  in 
drawing  a  deed,  whether  of  law  or  fact, 
will  be  correctefl  by  a  court  of  equity,  even 
against  bona  Sde  creditors  of  the  gran- 
tor. **  In  tcut,  I  do  not  think  the  caae  of 
White  V.  Denman  was  relevant  to  the 
question   involved  in  Pratt  v.  ClemeDS, 
because  that  question  was  whether  a  deed 
of  trust  unsealed  could  be  recorded  under 
our  statute,  whereas  White  v.  Denman, 
if  on  any  statute,  was  an  Ohio  statate, 
and,  I  think,  was  solely  decided  on  tbe 
general  principle  that  an  equitable  mort- 
gage Is  snbonllnate  to  sabsequent  Jnds- 
menta,  a  doctrine  peculiar  to  Ohio,  and 
not  law  elsewhere,  and,  moreover,  the 
principle  of  that  case  was  disapproved  la 
the  later  ease,  decided  by  the  supreme 
court  of  Ohio,  of  White  v.  Denman,  1  Ohio 
St.  Ill ;  and  thus,  so  far  as  Pratt  v.  Clem- 
ens rests  on  the  case  ol  16   Ohio,  its 
foundation  has  fallen.  Let  us  now  advert 
to  another  view  of  the  ettdct  ot  said  deed 
of  trost.  Suppose  that  It  Is  not  a  record- 
able paper  under  the  statute,  then  the 
statute  does  not  avoid  it  for  want  ot  re- 
cordation, for,  of   course,  the  statute 
avoids  only  such  writings  as  It  requires  to 
be  recorded.  Therefore,  It  Is  to  be  gov- 
erned by  tbe  law,  r^ardless  of  the  stat- 
ute.  What  character  does  It  assume  In 
thia  view?  Certainly  that  of  an  equitable 
mortgage,  under  very  many  aathurltles. 
"Wherever  it  appears,  by  writing  signed 
by  the  party  to  be  charged,  that,  for  a 
valuable  consideration,  such  as  an  exist- 
ing debt,  a  debt  at  that  time  first  con- 
tracted, or  otherwise,  he  intends  to  charge 
his  property  aa  seconty  for  mon^,  what- 
ever the  form  of  the  instrument,  the  court 
of  equity  will  fully  effectuate  the  Intention 
of  the  parties  concerned.    Hence  mere 
promises,  powera  of  attorney,  deeds  im- 
perfectly executed,  and  other  written  pa- 
pers have  been  held  to  create  equitable 
roortgagea  in  the  contemplation  of  courts 
of  equity.    College  v.  Powell,12  Grat.  387 ; 
Buftners  v.  Putney,  Id.  651;  Russ^  v. 
Rnesel.lWhIte&T.  Lead.Cas.Eq.S74.'*  3 
Minor, Inst. 297.  "Amortgageortmst-deed 
which  cannot  be  enforced  by  a  sale  under 
the  power  or  by  Judgment  of  foreclosure, 
on  account  of  some  informality  requisite 
to  a  complete  mortgage  or  deed  of  trust, 
will  nevertheless  be  regarded  as  an  equi- 
table mortgage,  and  tbe  Hen  will  be  en- 
forced by  si>eclal  proceedings  In  equity. 
The  attempt  to  create  a  security  In  legal 
form,  upon  speflflc  property,  havingfalled, 
effect  is  given  to  the  Intention  of  the  par- 
ties, and  the  Hen  enforced  as  an  equitable 
mortgage."   1  Jones,  Mortg.  $  168.  In 
Wart  V.  Carwlthen,  21  W.  Va.  616,  it  Is 
held  that  any  deed  or  written  contract 
used  by  the  parties  for  pledging  real  prop- 
erty as  securitytor  a  debt,  which  is  Inform- 
al and   Insufficient  as  a  common-law 
mortgage,  but  which  shows  that  the  par- 
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"ties  IntendeA  that  It  Bhonld  operate  as  a 
lien  or  charge  on  tbe  property,  will  be  an 
equitable  mortgraKo  and  enforced  In  eq- 
uity. See,  also,  Knott  v.  Manufacturing 
Oo.,  SO  W.  Va.  790,  5  S.  £.  Bep.  266;  Fldul- 
Sty,  etc.,  Co.  v.  Shenandoah  R.  Co.,  88  W. 
Va.  761,  U  S.  E.  Bep.  68.  This  Instrument 
being  an  equitable  mortsBge,  and  (let  ua 
suppose)  not  a  recordable  writlngr.  and 
■therefore  not  declared  void  as  to  creditors 
and  parcbasers  by  It,  bot  tested  by  the 
general  law  regardleeB  of  the  statute, 
-what  would  be  Its  st&tjis?  It  would  be 
valid  against  creditors,  though  po'haps 
-void  as  to  Rubsequent  purchasero  for  val- 
aable  consideration  without  notice.  In 
"ttie  opinion  In  White  t.  Denman,  1  Ohio 
St.  112,  It  1B  said:  "Itia  a  principle ol  fa- 
miliar application  In  equity  Jarlsprodence 
tbat  a  specific  equitable  Interest  In  real 
estate,  whether  It  be  created  by  an  execu- 
tory agreement  for  the  sale  and  convey- 
ance of  land,  or  by  a  deed  so  defectively 
executed  as  not  to  pass  the  legal  estate, 
bat  treated  In  r>qulty  us  a  contract  to  con* 
v^,  or  even  a  vendor's  lien,  la  upheld  by 
courts  of  equity,  and  uniformly  take  pri- 
ority, not  only  over  ]ndgment  Uenn  and 
aaalgnmpnts  in  bankruptcy,  bat  also  as* 
signments  (or  the  benefit  of  creditors  gen- 
erally." Jndge  Grbbn,  In  Snyder  V.  Mar- 
tin, 17  W.  Va.  290,  shows,  by  many  cases, 
tbat  Judgment  liens  yield  to  prior  equita- 
ble mortgages,  and  other  trasts  and  eq- 
uitable estates  created  by  written  eon- 
tract,  and  on  page  Wl,  aaya:  "It  may 
therefore  be  laid  down  as  t^  universal  rule, 
established  by  many  cases,  that  a  Judg- 
ment Hen  Is  always  subject  to  every  possi- 
ble description  of  equity  held  by  a  third 
party  against  the  debtor  at  the  time  the 
jDdgment  Hen  attached,  and  that  It  to  Im- 
material whether  the  rights  of  such  third 
party  consist  of  an  equitable  estate  or  In- 
terest In  the  Jadgment  debtor's  land,  an 
equitable  lien  on  his  land,  or  a  mere  equity 
which  attachesto  or  affects  his  land.  Nor 
la  It  at  all  material  whether  the  Judgment 
debtor  has  or  has  not,  when  he  contracted 
*ii8  debt,  or  obtained  his  Judgment,  or 
loeketed  the  same,  notice  of  such  equlta- 
l*le  estate,  equitable  Hen,  or  mere  equity. 
If  they  he  prior  in  time  to  the  Judgment, 
they  will  always  be  preferred  to  the  judg- 
ment lien.  The  authorities  we  have  cited 
abundantly  aastain  this  condaalon,  and 
there  Is  no  exception  to  the  universal  rule, 
except  where  such  exception  is  made  by 
statute  law. "  It  follows,  therefore,  tba  C 
this  defective  deed  of  trust  as  an  equitable 
mortgage,  being  prior  In  time  to  the  Judg- 
ments of  the  apiwtlants.  takes  precedence 
over  thorn,  though  it  might.  In  this  latter 
view,  be  subordinate  to  deeds  of  trqst. 
And  so,  whether  we  view  this  deed  of 
trust  as  a  contract  for  a  conveyance  re- 
cordable nnder  the  statute,  which  we  hold 
It  to  be,  or  as  an  equitable  mortgage 
recordable  nnder  tbe  statute,  or  as  an  eq- 
uitable mortgage  not  recordable  under 
the  statute,  It  Is  to  be  preferred  to  tbe 
Jadgments  of  the  appellants,  and  on  both 
grounds  their  appeal  Is  not  wdl  taken. 
Therrtore,  we  affirm  the  decree. 

EHflUSH  and  Brannon,  JJ.,  eoneurred. 
Linui^  J.,  absent. 

T.lls.B.no.28— 64 


WhXBLINO  BBTDOB  Co.  T.  WBBKUlfO  ft 

Bbluont  Bridob  Co. 
FsBRiBs— BsTABLUHmira'or  KivAL  Fbbrt— Rs- 

PBU.  or  X^W— EmifXNT  DOKAIN. 

1.  Long  after  the  Uceose  and  eatabllshment 
of  a  ferry  the  legislature,  by  general  law,  pro- 
vided that  the  connty  courts  should  not  license  a 
ferry  within  a  half  mile,  in  a  direct  line,  of  one 
alrrady.  established.  Held,  this  general  law,  so 
far  as  »  applied  to  such  exisUng  ferry,  did  not 
oreate  lo  ft  the  right  to  a  perpetual  monopoly, 
but  was  repealable  at  the  will  of  the  lefrislature. 

2.  The  purchase  of  said  ferry  by  tbe  w.  &  B. 
Bridge  Co.,  under  an  enabling  act  authoridt^  them 
t  J  make  tbe  purchase,  could  not  enlaige  nor  tiOA 
to  the  ferry  muudilse  or  privileges,  nor  cooverft 
said  iQODopc^tio  feature  into  an  Irrevocable  per- 
petaltr  In  the  hands  of  the  vendee,  bat  left  it  snb- 
Ject  to  repeat  lust  as  it  was  held  by  the  vendor; 
and  the  l^slatnre  having  repealed  it  by  general 
law,  the  W.  &  6.  Bridge  Co.  have  no  right  to 
oomplaln,  and  a  new  bridge  may  be  erected  with- 
in the  restricted  territory,  wlthont  any  viohitI<ni 
of  vested  rights. 

8.  One  mtemal  Improvement  companr  msj, 
in  the  exercise  of  eminent  domain,  take  tne  real 
estate  of  another  Internal  improvement  company, 
when  such,  in  tbe  same  manner  and  generally  nn- 
der  the  same  conditions  that  It  may  tate  th* 
lands  owned  by  others,  provided  the  lands  proposed 
to  be  taken  are  not  necessary  to  the  enjoyment  of 
its  franchise  by  the  defendant  company^  nor  wiU 
any  mere  trivial  or  temporary  use  ov  the  defend- 
ant company  be  sulBolent  to  protect  its  land  from 
snch  condemnation  and  approtfflation. 

4.  Where  there  la  sufflolent  evidence  to  sap 
port  the  hypothesis  of  an  Instrnotion,  and  It  car- 
reotly  propounds  the  law,  and  Is  otherwise  unob- 
JecUonable,  it  is  error  to  refuse  it:  but.  if  this 
conrt  sees  plainly  from  tba  record  mat  the  party 
offering  the  Instnotion  has  not  been  inlurea  1^ 
Its  rejection,  tbt  vwOiot  of  the  Jmr  will  not  ha 
disturbed  on  acooimt  of  the  omnvs  lefosal  to 
grant  It 

6.  Submitting  to  the  jury  nnder  our  statnta 
"particular  questions  of  fact*  Is  within  the  dis- 
cretion of  the  trial  court,  subject  to  review;  but 
It  is  not  erroneous  to  refuse  to  permit  such  ques- 
tions to  be  propounded  when  they  are  Immaterial 
or  irrelevant}  and  unless  the  answns  thereto,  If 
contrary  to  the  general  verdict,  would  control  the 
same,  and  be  conclusive  of  the  Issue. 

6.  HoUons  to  exolade  the  plaintiff's  evidence, 
or  to  set  aside  a  verdict,  on  the  ground  that  it  is 
oontraiy  to  ttie  eridenoe,  ought  to  be  overruled 
when  ue  court  cannot  grsnt  the  same  withont 
usurping  the  functicms  ox  the  Jury. 
(Sl/Uabu*  by  the  Courl) 

Error  to  clrcolt  coart,  Gblo  county. 

A.  J.  Cl&rke  and  H,  M,  Rnmell,  for  plalik- 
tltf  in  error.  W.  P.  Hubburdt  tor  detwd- 
ant.ln  error. 

LvuAS,  J.  The  WheeHug  Bridge  Com- 
pany petitioned  the  circuit  court  of  Ohio 
county  to  condemn,  for  the  purpose  of 
constructlQg  its  bridge,  25  feet  of  river 
front  of  the  Ohio  river,  opposite  the  city 
of  Wheeling,  on  what  1r  known  ua  the 
*'lslaad.'*  or  "Zane's  Island.**  The  Bel- 
mont ft  Wheeling  Bridge  Company,  an  an- 
cient corporation  ownlpg  and  operating 
a  bridge  between  said  Islsnd  and  the  city 
of  Wheeling,  was  the  owner  of  this  atrip 
of  25  feet,  and,  as  condemnee,  resisted  the 
appllcatlnn  to  condemn,  and  tbe  hearing 
was  set  for  the  21at  day  ol  February  1890. 
The  defendant  company  filed  seven  pleas, 
of  which  three,— the  fifth,  dxth.  and  sev- 
enth,—were,  cm  motltm»  refected,  and  faaTS 
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been  Incorpora  ted  In  tbe  record,  and  made 
the  subject  of  exceptiun.  Thew  three  re- 
jected pleas  nre  ae  follows : 

Plea  No.  6:  "In  the  circuit  court  of  Oblo 
county— BB.:  Wheeling  Bridge  Company 
▼8.  Tbe  Wheeling  and  Belmont  Bridge 
Company.  Proceeding  to  condemn  land. 
The  said  defendant,  lor  further  plea,  says 
that  It  Is  a  corporation  oi^anlzed  under  a 
charter  granted  by  tbe  state  of  Virginia, 
for  the  purpose  of  authorising  thejletend- 
ant  to  erect  a  bridge  across  the  Ohio  river 
at  or  near  tbe  town  of  Wheeling,  and  that, 
in  pursuance  of  said  charter,  and  the  pow- 
«rs  and  aatborltles  from  time  to  time 
panted  and  conflrmed  by  the  said  legis- 
lature of  tbe  said  state,  tbe  said  defendant 
erected,  and  has  for  many  years  main- 
tatned.  for  public  use,  in  consideration  of 
-the  tolls  lawfully  exacted  by  the  said  de- 
fendant, a  wire  suspension  bridge,  extend- 
ing from  the  eastern  shore  of  the  said  riv- 
er ftt  T«ith  street,  in  tbe  said  town  or 
city  of  Wheeling,  to  the  eastern  shore  of 
Zane'a  or  Wheeling  island,  at  Virginia 
■street  on  said  island.  And  the  said  defend- 
ant says  that,  by  the  act  of  tbe  said  leg- 
isiatare.  the  suld  defendant  was  empow- 
■ered  topurcbase,  acquire,  and  bold  all  ferry 
rights  and  privileges  between  Zane's 
Island  and  tbe  main  Virginia  shore,  at 
tbe  city  of  Wheeling.  And  the  said  de- 
lendant  says  that,  In  the  year  1847,  there 
was,  and  for  many  years  had  been,  at  the 
city  of  Wheeling,  between  2!anft'B  Island 
and  the  main  Virginia  shore,  a  terry  duly 
■and  lawfully  maintained  and  owned  by 
Henry  Moore,  trustee,  Daniel  Zane,  and 
Daniel  C.  TJst,  trustee,  together  with  the 
lights  and  privileges  by  law  incident 
thereto ;  and  that  on  the  20th  day  of  Sep- 
tember, In  tbe  year  1847,  tbe  said  defend- 
ant, under  the  authority  aforesaid,  ac- 
-qnlred  by  purchase  and  conveyance  from 
the  said  Henry  Moore,  trustee,  Daniel 
Zane,  and  Daniel  C.  List,  trustee,  the  said 
ferry,  and  the  said  rights  andprivll^^; 
and  that  tbe  said  defendant  has  since 
owned  and  enjoyed  the  same.  And  the 
said  defendant  says  that  Its  said  toll- 
brid^  was  erected,  and  has  since  been 
maintained,  substantially  In  thelocatlon 
of  said  ferry,  and  that  tbe  said  defend- 
ant, by  maintaining  Its  said  bridge  for  the 
use  of  tbe  public  as  aforesaid,  and  other- 
wise, has  maintained  In  full  force  and  vig- 
or the  rights  and  privileges  appertaining 
to  the  said  ferry  as  aforesaid.  And  the 
said  defendant  ai^s  that,  at  tbe  time 
when  It  acquired  the  said  ferry,  and  tbe 
eaid  rights  and  privileges,  as  aforesaid, 
•one  of  the  rights,  franchisee,  and  privilc«;es 
Incident  to  the  'said  ferry  and  the  owner- 
«hip  thereof,  was  the  exclusive  right  to 
transport  persons,  animals,  and  vehicles 
across  the  said  Ohio  river,  within  the  lim- 
its of  one-half  mile  of  said  ferry,  and  that 
the  said  defendant  acquired  tbe  said  laM- 
-mentloned  right,  franchise,  and  privil^ce, 
by  means  of  tbe  said  conveyance  from  the 
«aid  Henry  Moore,  trustee,  and  has  since 
owned  and  still  owns  the  same.  And  tlie 
«aid  defendant  says  that  the  8«^d  bridge, 
«o  propiMed  to  be  built  by  tbe  petitioner, 
«s  In  the  said  petition  set  tortb,  Is  intend- 
«d  by  the  petitioner  to  be  located,  and  the 
whole  of  Uie  said  pared  of  land  in  the  pe- 


tition mentioned  and  proposed  to  be  con- 
demned is  situated,  within  a  half  mile  of 
the  location  of  the  said  terry,  and  of  the  lo- 
cation of  the  said  defendant's  bridge.  And 
the  said  defendant  says  that  the  said 
bridge  so  proposed  to  be  built  by  tbe  said 
petitioner,  as  aforesaid,  la  intended  by  tbe 
petitioner  to  be  a  bridge  for  the  transpor- 
tation of  persona,  animals,  and  vebicleB 
across  the  said  river.  And  so  the  said  de- 
fendant says  that  tbe  said  petitioner  has 
no  right  to  build  tbe  said  bridge  bo  pro- 
posed to  be  built  by  it,  as  aforesaid,  and 
that  its  proceedings  to  condemn  the  said 
partiel  'of  land  of  the  said  d^endant.  li 
wltbont  aatbortty  of  law.  And  this  tbe 
said  defendant  Is  ready  to  verify.  Where- 
fore. It  prays  Judgment  whether  tbe  said 
petitioner  ought  to  have  or  maintain  Its 
proceeding  against  It.  A.  J.  Cl^abkb  and 
Hbnbt  M.  Russell,  Attorneys  tor  Defend- 
ant." 

Plea  No.  6:  "In  the  clrcnlt  court  of  Ohio 
county— SB.:  Wheeling  Bridge  Company 
vs.  The  Whe^ng  and  Bdmont  Bridge 
Company.  Procredlng  to  condemn  land. 
The  said  defendant,  for  farther  plea,  says 
that  It  is  a  corporation  oi^nlxed  under  a 
charter  granted  by  the  state  ol  Yii^clnia 
for  the  parpose  of  authorizing  the  defend- 
ant to  erect  a  bridge  across  theOtalo river, 
at  or  near  thetownof  Wheellng.and  that. 
In  pursaance  of  tbe  said  charter,  and  the 
powers  and  aathorilies  from  time  to 
time  granted  and  conflrmed  by  the  legto- 
lature  of  the  said  state,  the  said  defend, 
ant  erected,  and  has  for  many  years  main- 
tained, for  public  use.  In  consideration  of 
tbe  tolls  lawfDlly  exacted  by  said  defend- 
ant, a  wire  suspension  bridge,  extending 
from  the  eastern  shore  of  tbe  said  river  at 
Tenth  street.  In  the  said  town  or  city  of 
Wheeling,  to  the  eastern  shore  of  Zane's 
or  Wheeling  Island,  at  Virginia  street  od 
said  Island.  And  the  said  d^endaot  says 
that,  by  the  acts  of  tbe  said  l^rifdature, 
tbe  said  defendant  was  empowered  to 
purchase,  acquire,  and  hold  all  ferry  ri^ts 
and  prtvll«es  between  Zane's  Island  and 
the  main  Virginia  shore,  at  the  dty  of 
Wheeling.  And  tbe  said  defraidant  sayi 
that.  In  the  year  1847,  there  was,  and  for 
many  years  bad  been,  at  tbe  dty  of  Wheel- 
ing, between  Zane's  island  and  the  main 
Virginia  shore,  a  terry  duly  and  lawfully 
maintained  and  owned  by  Henry  Moure, 
trustee,  Daniel  Zane,  Danid  C.  List,  trtw- 
tee,  togetbor  with  the  rights  and  pniv- 
Ueges  by  law  Incident  thereto,  and  that, 
on  tbe  20th  day  of  September,  in  the  year 
1K47.  the  aald  detendaut,  under  t^e  author^ 
Ity  aforesaid,  acquired  by  purchase  and  con- 
veyance from  the  said  Henry  Moore,  tms- 
tee,  Daniel  Zane  and  Daniel  C.  List,  trostee, 
thesaid  ferry,  and  tbe  said  rights  and  priv- 
ileges, and  that  tbe  defendant  has  since 
owned  and  enjoyed  the  same.  And  the 
said  defendant  says  that  Its  said  tf^ 
bridge  was  erected,  and  has  since  bem 
maintained,  sabstantialiy  in  the  location 
of  the  said  ferry,  and  that  tbe  said  de- 
fendant, by  ra  alntalnlng  its  said  bridge  for 
the  nse  of  tbe  public  as  aforesaid,  and  other- 
wise, has  maintained  In  fall  force  and  vig- 
or the  rights  and  privil^ces  appertaining 
to  tSM  said  terry  as  aforesaid.  And  tbe 
said  defendant  says  tbat,attbetlinewlifsi 
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tt  acquired  the  said  righta  and  prlTlleRes, 
as  aloreeald,  one  of  the  rlKbta,  fraucblaeB, 
and  privileges  Incident  to  ttae  said  ferry 
and  the  ownership  thereof,  was  the  exclu- 
sive rlg:ht  to  transport  persons,  animals, 
and  vehicles  across  the  said  Ohio  river, 
within  the  limits  of  one-half  mile  of  said 
ferry.aud  that  tbesald  detendantacqnired 
tbe  said  last-meuttoned  right,  franchise, 
and  prlvU^  by  means  of  the  said  coa- 
veyance  from  ttae  said  Henry  Moore,  trus- 
tee, Daniel  Zane.  and  Daniel  C.  List,  trus- 
tee, and  has  aince  owned  and  still  owns 
the  same.  And  the  said  defendant  says 
tbat  the  said  bridge  so  proposed  to  be 
built  by  the  petitioner,  as  In  ttae  petition 
set  tortb,  la  intended  by  the  petttluner  to 
be  locateid,  and  the  wtaole  of  the  said  par- 
cel of  land  In  the  petition  mentioned  and 
proposed  to  be  condemned  is  situated 
within  a  tanlf  mile  of  the  location  of  the 
Bald  ferry,  and  of  the  location  of  tbesald 
ilefendant's  bridge.  And  ttae  said  defeud- 
ant  says  that  the  aald  bridge  so  proposed 
to  be  bollt  by  the  aald  petitioner,  aa  af ore- 
eald,  is  Intoaded  by  the  petlttoner  to  be  a 
bridge  for  the  tranaportatlun  of  peraona, 
animals,  and  vehlelea  acrosa  the  said  river. 
And  so  ttae  said  defendant  says  ttaat  out 
of  the  aaldpowera  and  anthorttlea  granted 
to  the  said  defendant,  as  aforesaid,  and 
tbe  acqulaition  by  the  said  defendant  of 
the  said  ferry,  and  tbe  said  rights,  privi- 
leges, and  franchises,  arose  a  contract  b^ 
t  ween  the  aald  state  of  Virginia  and  the 
said  defendant  that  the  said  defendant 
sboaldtaave  and  enjoy  during  its  chartered 
existence  ttae  exclusive  privilege  of  trans- 
porting peraons,  animals,  and  vebieles 
across  the  Ohio  river,  at  all  polnta  within 
ahalf  mile  of  ttae  location  of  tbe  said  ferry; 
and  ttaat,  upon  tbe  formation  of  the  state 
of  West  Virginia,  said  state,  in  the  owners 
ship  of  tbe  Otalo  river  and  its  shores,  be- 
came a  party  to  the  said  contract,  and 
boand  by  the  same.  Tet,  the  said  defend- 
ant says  that  the  legislature  of  this  state, 
not  regarding  the  obligation  of  the  said 
contract,  on  the  25th  day  of  March,  in  the 
year  1882,  passed  an  act  which  provided 
that  corporations  might  beformed  lor  tbe 
purpose,  and  ttaat,  when  so  formed,  they 
might  erect  and  maintain  toll-brtdgea 
over  the  Ohio  river,  for  ttae  transporta^ 
tlon  of  persons,  vehicles,  and  other  things 
over  tbe  said  river,  and  that  no  ferry  priv- 
ileges or  franchises  should  preclude  the 
erection  of  aoch  bridges,  or  entitle  the 
owner  of  such  privileges  or  franctaisea  to 
damages  in  case  of  any  such  bridge.  And 
tbe  eud  defendant  says  ttaat  the  only  au- 
thority of  law  which  the  said  petitioner 
has  or  pretends  to  have  for  the  erection  of 
a  bridge  so  to  be  erected  and  maintained 
by  ft,  as  aforesaid.  Is  the  said  act  of  the 
iwistature  of  West  Virginia.  And  thesald 
defendant  says  that  the  said  last-men- 
tioned act  Is  unconstitutional  and  void, 
as  Impairing,  and  in  so  far  as  the  same 
impairs,  the  obligation  of  the  said  eon- 
tract  between  the  said  states  of  Virginia 
and  West  Virginia,  and  tbe  said  defend- 
ant. And  so  the  defendant  says  that  the 
said  petitioner  has  no  right  to  build  the 
said  bridge  so  proposed  to  be  built  by  It, 
as  aforesaid,  and  that  Its  proceeding  to 
condemn  the  said  paroSl  of  land  ot  the 


siUd  defendant  Is  without  authority  of 
law.  Wherefore  It  prays  Judgment  wheth- 
er the  said  petitioner  ought  to  have  or 
maintain  its  proceeding  against  It.  A.  J. 
Clareb  and  Hunry  M.  Rcbsbll,  Attor^ 
ueyB  for  Defendant.  ** 

Plea  No. 7 :  "In  the  circuit  court  of  Ohio 
county— ss. :  Wheeling  Bridge  Company 
vs.  The  Wheeling  and  Belmont  Bridge 
Company.  Proceeding  to  condemn  land. 
The  said  defendant,  for  further  plea,  says 
tbat  It  Is  a  corporation  organized  under  a 
charter  granted  by  the  state  nf  Virginia, 
for  the  purpose  ot  authorising  the  defend- 
ant to  erect  a  bridgeacross  theOhIo  river, 
at  or  near  the  town  of  Wheeling,  and 
tbat,  In  pursuance  of  the  said  etaarter,  and 
the  powers  and  authorities  from  time  to 
time  granted  and  eoofirmed  by  the  legis- 
lature of  the  said  state,  the  said  defendant 
erected,  and  has  tor  many  years  main- 
tained, for  public  use,  in  consideration  of 
the  tolls  lawfully  exacted  by  said  defend- 
ant, a  wire  suspension  bridge,  extending 
from  the  eastern  shore  of  the  said  river  at 
Tenth  street^  In  the  said  town  or  city  oi 
Wheeling,  to  ttae  eastern  shore  of  Zano*B 
or  Wheeling  Island,  at  Virginia  street  on 
said  island.  And  the  said  defendant  sf^s 
that  out  of  the  said  charter,  and  the  said 
powers  and  authorities  so  granted  and 
confirmed,  and  the  erection  of  the  said 
bridge  In  pursuance  thereof,  arose  a  con- 
tract between  the  said  state  of  Virginia 
and  the  said  defendant,  that  the  said  state 
would  not,  during  the  chartered  existence 
ot  the  said  defendant,  authorise  or  permit 
any  other  bridge  for  tbe  transportation  of 
persons,  animals,  or  vehicles  across  the 
Ohio  river,  so  near  to  ttae  said  bridge  of 
the  said  dtfendanc  as  seriously  to  Impair 
tbe  value  of  tbe  detendaof 's  bridge,  by  the 
diversion  therefrom  of  ttae  travel  and  tolls 
which  would  otherwise  naturally  flow  In 
that  direction.  And  ttae  said  defendant 
says  that,  upon  the  formation  ot  the  state 
ot  West  Virginia,  this  state,  as  the  suc- 
cessor of  the  state  of  Virginia,  In  the  own- 
ership of  the  Ohio  river  and  Its  shores,  be- 
came a  party  to  tbe  said  contract.  And 
the  said  driendant  says  tbat  the  bridge  so 
proposed  to  be  erected,  as  aforesaid,  by 
the  said  petitioner,  Is  Intended  to  be,  a 
bridge  for  tbe  transportation,  for  toll,  of 
persons,  animals,  and  vehicles  over  the 
said  Ohio  river,  and  that  the  proposed  lo- 
cation thereof,  and  the  said  parcel  of  land 
described  In  the  petition,  are  within  600 
feet  of  the  said  bridge  of  the  defendant, 
and  so  near  the  latter  ttaat  the  erection 
and  maintenance  ot  ttae  aald  proposed 
bridge  of  the  petitioner  will  necessarily 
seriously  impair  tbe  value  of  the  defend- 
ant's  briige,  by  the  diversion  therefrom  of 
the  travel  and  tolls  which  would  other- 
wise naturally  flow  In  that  direction. 
And  the  defendant  says  tbat  there  Is  no 
authority  of  lawfor  the  erection  of  any  such 
bridge  by  the  said  petitioner  In  tbe  said 
proposed  location,  except  a  certain  pre- 
tended authority  sought  to  be  derived 
from  a  certain  public  act  of  the  l^^lature 
of  the  state  of  West  Virginia.  And  the 
said  defendant  says  that  thesald  public 
acts  of  the  said  legislature  of  West  Vlr- 

gnla.  In  so  far  as  thi^  purport  to  author 
)  the  said  defendant  to  erect  or  main- 
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tain  the  said  brldiEce  In  the  eatd  propoBed 
location,  impair  the  obligation  of  the  said 
contrant,  and  are,  as  well  aa  the  Boppoaed 
authority  Bought  to  be  derived  from  them, 
unconBtltuttonal  and  void.  And  this  the 
said  defendant  la  ready  to  verify.  Where- 
fore the  said  defendant  prays  Judgment 
whether  the  said  petitioner  ought  to  have 
or  maintain  the  said  proceed  ing  against 
It.  A.  J.  Clabkb  and  Hbnby  M.  hussell, 
Attorneys  f(>r  Defendant. " 

A  Jury  was  impaneled,  and  apon  the  de- 
fendant's four  pleas,  opon  which  Issue  was 
Joined, ttaey  found  separatelyfor  the  plain- 
tiff, and  then  rendered  a  general  verdict  as 
foUowa:  "We,  the  Jury,  And  for  the  peti- 
tioner, the  Wheeling  Bridge  Company,  on 
each  and  all  of  the  IssneB  Joined.  There- 
opon  Judgment  was  rendered  that  there 
was  necessity  to  eondenm  the  property  de- 
manded,and  a  commlnlonwas  appointed 
to  assess  a  Just  compensation  to  the  own- 
ers. Proceedings  were  enspended,  how- 
ever, until  a  writ  of  error  conld  be  prose- 
cuted to  this  court. 

The  first  question  which  arises  In  this 
case  iB  upon  the  rejected  pleas.  These 
pleas  set  op  Id  the  defendant  company  an 
exclnfllve  right  of  transporting  passengers 
and  freight,  whether  by  a  toll  or  n  free 
bridge  across  the  Ohio,  at  any  and  all 
points  within  one-half  mile  of  their  own 
bridge.  The  question  to  be  conslderetl, 
therefore,  is  whethw  they  (the  defendant 
company)  did  possess  any  such  monopoly 
of  travel  and  transportation.  It  Is  con- 
ceded. In  the  argument  and  briete  of  coun- 
sel, that  Zane'B  ferry,  which  the  drtendant 
purchased,  wae  licensed  at  an  early  day, 
when  no  such  exclnsive  privilege  as  that 
claimed  was  attached  to  the  franchise. 
Subsequently  (1840)  the  general  assembly 
of  Virginia,  by  general  law,  and  gratui- 
tously, without  further  consideration 
from  establlBhed  ferries,  and  as  a  bounty 
or  subsidy  to  them,  prohibited  the  county 
courts  from  licensing  a  ferry  within  one 
halt  mile.  In  a  direct  line,  from  an  estab- 
llshed  ferry.  This  subsidy,  so  far  as  it 
favored  existing  ferries,  was  purely  gratui- 
tous, and  as  much  subject  to  withdrawal 
by  repeal  as  any  other  act  of  the  legisla- 
tpre  designed  to  encourage  a  particular 
hrancbof  Industry orlmprovement.  Zane, 
aa  the  recipient  of  a  gratuitous  bounty, 
conld  not  complain  If  the  same  legislative 
wisdom  which  conferred  should,  upon  rea- 
sons of  public  policy,  withdraw  It.  The 
Wheeling  &  Belmont  Bridge  Company 
was  authorized  (1847)  to  purchase  his 
rights,  privileges,  and  franchises.  But 
Buch  purchase  could  not  enlarge  or  add  to 
them.  Tbe  Idea  that  such  authority  to 
purchftse  enlarges  tbe  estate  of  the  vendor, 
and  converts  an  Incidental  bounty  Into  a 
vested  right,  cannot  be  successfully  main- 
tained. None  of  the  authorities  relied  up- 
on tend  to  sustain  snch  a  proposltlou.nor 
even  bear  upon  it.  The  only  new  grant 
which  entered  into  the  charter  of  1847  was 
the  right  to  purchase  certain  ferry  prlvl- 
legee,  and  the  authorities  relied  upon  by 
the  counsel  for  appellant,  or  plaintiff  In 
error,  go  to  the  point  that  this  grant  was 
a  contract  and  Irrevocable;  but  they  do 
not  throw  any  light  upon  the  question 
whether  this  grant  did  or  could  enlarge 


snch  ferry  privileges,  or  render  tbemuy 
more  extensive  than  they  were  la  Ue 
hands  of  the  original  llcauee.  Ve  lurid 
that  the  grant  conld  have  no  aucb  eB«t 
and  that,  as  the  feature  of  a  monopol;  so 
far  as  It  pertained  to  Zane's  ferry  wob  no 
part  of  this  original  license  or  charter,bat 
only  an  Incident  derived  from  a  gmen] 
statute  passed  long  after  the  date  of  tbfs 
franchise,  snch  statute,  so  far  as  his  r^ba 
were  concerned,  was  subject  to  repeal  by 
the  legislature,  and  the  nionopoltotle  feat- 
ure liable  to  revocation  by  ordinary  1^ 
latlon  ;  and,  being  of  this  character  Id  tiii 
hands.  It  remained  the  same  In  thebandi 
of  hln  vendee,  the  Wheeling  &  Belmont 
Bridse  Company.  See '  Mason  r.  Brid^ 
Co.,  17  W.  Va.  89e,  and  Somorvine,T.  Win- 
bish  7  Grat.  205.  The  legislature,  in  ISSi, 
having  passed  an  act  repealing  thedaaie 
in  the  statute  regarding  the  (StabUsblo; 
of  ferries,  which  in  Mason  Bridge  Co.. 
17  W.  Va.,  had  been  constraed  to  prohibit 
the  building  of  a  competing  bridge  witbto 
one-hair  mile  of  an  established  ferry,  it  tal- 
lows that  the  plaintiff  In  error  cannot 
complain  that  a  new  bridge  le  to  be  built 
onr  the  Ohio,  within  one-half  mile  of  in 
own  stractare,  and  Its  pleas  patting  tiiat 
matter  In  Issue,  as  a  question  of  fact,  wen 
pro|>erly  rejected. 

We  come  now  to  consider  the  tuBtroe- 
tlons.  A  general  view  of  the  opinion  of  tbe 
court,  with  reference  to  the  rdative  rig&ts 
and  duties  of  Improvement  eompaniet),  ■> 
to  the  ezerdBe  of  the  rights  of  condem na- 
tion and  eminent  domahi,  am  heCwm 
themselveB,  will  greatly  fadUtate  ov  dia- 
cDSSIon  of  the  instructions.  All  propertr 
purchased  by  a  corporation  may  bepi*- 
sumed  to  be  of  some  use  tu  It,  presenter 
prospective,  otherwise  it  woald  not  have 
been  purchased ;  andaDsuchpropertyniaT 
be  put  to  some  use,  however  unimportant 
or  temporary;  But  to  say  that  emr 
trivial  use  to  which  a  small  portion  of  Itr 
property  may  be  put  ts  to  exempt  the  cor- 
poration from  Its  proper  aabordlnatloa 
to  the  public  welfare,  and  to  enable  It  to 
arrest  the  progress  of  other  public  Im- 
provemen  Cs,  Is  to  place  In  corporate  hand^ 
a  moat  dangerous  powOT.  to  restrict  cnnt- 
petitlon,  and  enconrage  monopoly.  Tbe 
true  rale,  as  It  seems  to  me.  Is  to  rvqoiff 
corporate  property  to  be  htAA  Uable  t» 
that  power  of  eminent  domain  which  it  ir 
Itself  clothed  with  delegated  anthorftjtc' 
exercise,  subject.  In  the  main,  to  like  coo- 
dltlons  and  restrictions.  The  condeatDor 
In  this  case  asks  only  2f>  feet  of  therra- 
demnee,  and  It  la  quite  apparent  that 
were  such  condemnation  demanded  o(  i 
private  Individual,  no  court  wonld  bw^ 
tate  to  grant  It.  upon  compltaDce  «it^ 
the  statute.  A  similar  compliance  on 
part  of  the  defendant  company  ought  to 
hare  been  yielded,  if  a  rule  were  estat- 
Ushed  that  any  trivial  use  or  mere  ccc- 
venience,  not  necessary  to  tbe  eiem* 
and  enjoyment  of  tbe  public  francbiM- 
could  be  Interposed  by  one  improTentit 
company  to  head  off  a  compedns  coniw- 
ny  and  arrest  Its  progress,  then  fibeae 
porations,  CBpecially  under  tbe  morelba: 
liberal  grants  of  power  which  the law«^ 
West  Virginia  confer,  would  be  en«*' 
aged  to  hedge  tbenuelyes  around  wltk  ai* 
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iccesslble  sttee,  locatloDB,  roatefl,  and 
irupertles  neeessary  to  cat  od  competl- 
ion.  Oar  law  (Code,  c.  62,  $  7)  provides 
IB  follows:  "Lands  owned  by  one  Inter- 
lal  Improvement  company,  bat  not  neces- 
ary  tor  the  enjoyment  of  Its  franchise,  may 
>e  takm  for  the  purposes  of  another  In- 
emal  improvement  company,  in  the 
lame  manner  as  land  owned  by  others, 
mt,  when  each  lands  are  claimed  to  be 
lecessary  to  the  enjoyment  of  each  fran- 
false,  the  court  appointing  such  freehold- 
re  [to  ascertain  a  just  compensation] 
oajt  before  proceeding  further,  determine, 
tpon  a  report  of  such  freeholders  or  other* 
vise,  whether  snch  necessity  exists.**  In 
:be  leading  case  ol  Baltimore,  etc.,  R.  Go. 
r.  Pittsburg,  etc., R.  Co.,  reported  In  17  W. 
^a.,  It  Is  said,  on  page  866:  "The  courts 
vtll  take  care  to  see  that  one  railroad 
ompany  Is  not  materially  injured  (or  the 
wneflt  of  anotber>  and,  where  no  such  ma- 
:erlal  injury  will  result,  the  onward 
narch  of  ImproTement  demands  that  a 
creat  work  of  Internal  Improvemait  shall 
lot  be  Impeded  by  Imaginary  Injury  to 
mother  corporation." 

The  Instroctlons  granted  at  the  prayer 
it  the  condemnee  were  as  follows:  "(1) 
\hen  one  corporation, formed  for  the  pur- 
>o8e  of  prosecuting  a  work  of  Internal  Im- 
irovement,  such  as  the  plalntllt  company, 
leekB  to  take,  by  Cf>nOemnation,  property 
Mlonglng  to  another  similar  corporation, 
luch  as  thedefendant  bridge compauy,  the 
>l(itntiff  must  show  that  the  propert^r  to 
>e  taken  la  necessary  to  be  used  by  It  in 
he  prosecution  of  its  undertaking.  But 
r.  In  such  case,  it  appear  that  there  Is  a 
ike  necessity  for  the  d^ndant  to  nse  the 
>roperty  In  the  prosecntlon  or  conduct  of 
tfi  nndertaklng,  then  the  posseesion  of 
;be  defendant  will  prevail,  and  It  will  be 
illowed  to  retain  ttae  property,  notwlth- 
itanding  It  may  be  necessaryfor  the  plaln- 
Iff's  undertaking.  If,  therefore,  the  Jury 
Ind  from  the  evidence  that  any  part  of  the 
lefendant'a  property  sought  to  be  taken 
n  this  proceeding  Is  necessary  (or  the  de- 
endant  to  nse  m  the  maintaining  and 
»roper  secarlng  of  Us  bridge,  they  shall, 
IS  to  snch  part,  find  tor  the  defendant. 
2)  If  the  plaintiff  surceeds  in  this  pro- 
pedlng.  In  condemning  any  portion  of  the 
letendant's  land,  the  plalntift  will  acquire 
he  absolute,  entire,  and  exclusive  owner- 
hip  of  the  portion  so  condemned,  and 
he  defendant  will  thereafter  have  no 
1)<hts  of  any  kind  lu  such  portion,  and  no 
ifsht  tousethesamefor  maintaining  there- 
in its  pier.  Its  riprap,  or  for  paesltig  to 
ind  from  the  same  from  Ohio  street,  or 
or  any  other  purpose.  •  •  •  (10)  The 
lefendant  Is  not  bound  (or  the  accommo- 
latlon  of  the  plalntdtl  to  remove  its  goy 
iler  or  riprap  to  some  other  place  on  its 
twn  or  other  land,  and  the  Jury  must  de- 
ermine  the  question  of  the  necessity  to 
he  defendant  of  the  land  proposed  to  be 
aken,  without  regard  to  the  possibility  of 
uch  removal." 

The  Instructions  offered  to  the  condem- 
lee, and  rejected,  were  as  follows:  "(8)  In 
be  absence  of  bad  faith  a  corporation 
ormed  (or  the  prosecution  of  a  work  of 
ntemal  improvement,  snch  as  the  de(end- 
int,  is  permitted  by  the  law  to  be  the 


Jndge  of  ttae  necesrity  (or  its  taking  or  re- 
taining property  for  Its  use.  If,  therefore, 
the  Jury  And  from  the  evidence  that  the 
defendant,  in  good  faith,  has  nsed  and  Is 
using  tor  Its  guy  pier  and  riprap  a  portion 
of  the  property  here  sought  to  be  con- 
demned, then  the  jury  should  also  find 
that  such  portion  Is  necessary  to  the  prop- 
er exercise  of  the  franchise  of  the  defend- 
ant, and  should  find  for  the  defendant  as 
to  such  portion.  (4)  In  the  absence  of 
bad  faith  a  corporation  formed  for  the 
prosecution  of  a  work  of  In  temal  Improve- 
ment, such  AS  the  defendant.  Is  permitted 
by  the  law  to  be  the  jndge  o(  the  necessity 
for  its  taking  or  retaining  property  (or  Its 
use.  If,  therefore,  the  jury  find  from  the 
evidence  that  the  defendant, In  good  faith, 
has  used  and  Is  using  for  piling  lumber, 
used  by  it  In  making  repairs  to  Its  bridge, 
a  portion  of  the  property  here  sousht  to 
be  condemned,  then  the  jury  shoula  also 
find  that  sach  portion  is  necessary  Co  the 
proper  exercise  of  the  franchise  of  the  de- 
(Miaant,  and  should  find  for  the  deltodant 
as  to  such  portion.  (6)  Where  It  la  said 
that  iH*operty  must  be  necessary  for  the 

f)roper  exercise  of  the  franchise  of  the  de* 
endant  in  order  to  be  retained  by  it 
against  tbe  plalntltt's  claim  In  this  pro- 
c^lng,  it  is  not  Intended  that  the  land 
must  be  so  absolutely  necessary  as  that, 
wlthoot  It,  it  would  be  altogether  impos- 
sible for  the  defendant  to  maintain  or  ose 
Its  bridge,  but  only  that  the  land  is  such 
that.  In  tbe  exercise  of  good  faltb  or  rea- 
sonable discretion,  It  Is  proper  for  the  de- 
fendant to  use  the  property  in  the  course 
of  the  exercise  of  its  franchise.  If,  there- 
fore, tbe  jury  find  from  the  evidence  that 
a  portion  of  the  property  sought  to  be 
taken  in  thta  proceeding  Is,  In  good  faith, 
In  use  by  the  defendant  for  its  guy  pier,  or 
for  Its  riprap,  and  if  they  further  find  that 
use  Is  such  as  it  Is  proper  for  tbe  d^end- 
ant  In  the  exercise  of  a  reasonable  discre- 
tion to  make  of  such  portion  in  the  course 
of  theexerclseof  ltsfranchi8e,then  the  Jury 
should  find  for  the  defendant  as  to  such 
portion.  (6)  When  It  hi  said  that  prop- 
erty must  be  necessary  for  the  proper  ex- 
ercise of  the  franchise  of  the  defendant.  In 
order  to  be  retained  by  It  against  the 
plaintiff's  claim  in  this  proceeding.  It  Is 
not  intended  Chat  the  land  mast  be  so  ab- 
solutely necessary  as  that,  without  it,  it 
wonld  be  altogether  Impossible  for  the  de- 
fendant to  maintain  or  use  its  bridge,  bat 
only  that  the  land  is  snch  that,  in  tlie  ex- 
ercise. In  good  faith,  of  a  reationable  discre- 
tion, It  Is  proper  for  the  defeodant  to  use 
the  property  In  the  course  of  the  exercise 
of  its  franchise.  If,  therefore,  the  Jury 
find  from  the  evidence  that  a  portion  of 
the  property  eoaght  to  be  taken  In  this 
proceeding  is,  in  good  faith,  in  use  by  the 
defendant  for  piling  lumber  used  by  it  in 
making  repairs  to  its  bridge,  and  If  they 
further  And  that  use  is  such  as  it  is  proper 
(or  the  defendant.  In  the  exercise  of  a  rea- 
sonable discretion,  to  make  of  sach  por- 
tion In  thecuurse  of  theexerclseof  Its  fran- 
chise, then  the  jnry  should  find  tor  the  de> 
(radant  as  to  such  portion.  (7)  The  de- 
(endant  Is  not  bound,  for  the  accommoda- 
tion of  the  plaintiff,  to  provide  itself  with 
other  space,  either  upon  Ito  own  or  other 
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lands,  for  piling  the  lumber  wfalrh  It  may 
now  pile  on  the  laud  proposed  to  be  taken. 
It,  therefore,  the  Jury  find  from  theevldence 
that  the  defendant  nsea  for  piling  lumber 
osed  In  repalrlns  Its  bridge  a  portion  of 
the  land  soughttobetakenin  tbto  proceed- 
ing, the  Jary  sball  not,  in  detnrmlolng  the 
necessity  of  that  portion  to  thedefendant. 
consider  the  possibility  of  the  d^endant'e 
providing  Itself  with  other  space,  either 
upon  its  own  or  other  land,  for  that  nse, 
bnt  shall  determine  the  question  of  neces- 
sity as  though  no  other  space  than  that 
now  used  conld  be  obtained  tor  the  pur- 
pose. (8)  Inordertfaatthedefendantmay 
retain  a  portion  of  the  property  sought 
to  be  taken  In  this  proceeding.  It  Is  not  req- 
al8it»  that  such  part  should  be  In  actual 
use  by  the  defendant,  if  It  Is  necessary  to 
the  proper  maintaining  or  securing  of  Its 
bridge.  If,  therefore,  the  Jnry  And  from  the 
evidence  that  a  portion  thereof,  10  feet  or 
lees  in  wldtb,  on  all  sides  of  the  defend- 
ant's guy  pier.  Is  necessary  to  the  proper 
ipalntalnlng  of  such  guy  pier,  and  of  the 
defendant's  bridge,  then,  as  to  snch  por* 
tlon,  they  shall  find  for  the  defendant,  al- 
though the  whole  of  the  said  portion  may 
not  be  occupied  by  the  defendant's  riprap. 
(9)  If  the  Jury  And  from  the  evidence  that 
any  part  of  the  defendant's  guy  pier  or 
riprap  Is  on  the  land  sought  to  be  taken 
In  this  proceeding,  and,  if  they  further  And 
from  the  evidence  that  the  said  guy  pier 
and  rlprnp  are  actually  and  In  good  faith 
In  WB  by  the  defendant,  and  that  they  are 
necessary  to  the  proper  exercise  of  the 
francblRe  of  the  defendant,  then  the  jury 
shall  And  for  the  defendant  as  to  the 
whole  parcel  sought  to  be  taken. " 

Without  going  Into  detailed  auaTysis 
and  consideration  of  these  several  Instntc- 
tions,  it  will  be  neen  that,  tested  by  the 
general  principle  which  we  have  laid 
down,  all  refused  to  the  defendant  below 
were  properly  refused,  except  the  eighth. 
This  instructlpn,  as  It  seems  to  me,  pro- 
pounds the  law  correctly,  and  was  im- 
properly refused,  and,  II  I  conld  see  any 
reason  to  Inter  that  the  defendant  was  In- 
jured by  its  rejection,  I  would  send  the 
case  bark  for  a  new  inquest,  with  direc- 
tions to  grant  this  Instruction.  It  is  quite 
clear  that  the  petitioner  could  not  con- 
demn, and  thus  become  possessed  in  tee  of 
any  part  of  the  defendant's  riprapping 
which  "  was  necessary  to  the  proper  maln- 
tainlngof  the  defendant's  bridge. "  And,  If 
the  Jury  bad  not  directly  passed  upon  this 
very  point,  as  a  question  of  fact,  I  should 
be  of  opinion  that  the  case  should  go  back 
forreconslderatlon.and  a  new  trial.  Upon 
examining  the  record,  however,  it  will  be 
found  that  this  very  matter,  the  hy- 
pothesis which  sapports  the  Instrnctlon, 
was  submitted  to  the  Jury  in  the  fourth 
plea  as  follows:  'And  the  said  defend- 
ant says  that  the  said  portion  of  the 
said  parcel  sought  to  be  condemned, 
which  Is  so  occupied  by  the  said  pier, 
and  the  said  supports,  Is  necessary  to 
the  proper  exercise  of  the  franchlee  of 
the  defendant.  And  this  the  said  de- 
fendant la  ready  to  verity."  And  upon 
the  issue  made  np  on  this  allegation,  the 
Jury  found  for  the  plalntltt.  It  must  be 
Inferred,  Uierefore,  that  they  would  not 


have  found,  and  did  not  "find,  from  the 
evidence,"  that  any  portion  of  defendant'* 
riprapping,  which  tbeplalntttf  proposed  to 
condemn,  was  necessary  to  the  proper  ex- 
ercise of  the  franchise  of  the  d^endant. 
It  Is,  therefore,  qnlte  plain  from  the  record 
that  tbe  condemnee  was  not  iojared  by 
the  refusal  to  give  this  instrnctlon,  be- 
cause tbe  Jury  have  tonnd  that  tbe  prem- 
ises from  which  the  conclusion  was  to  fol- 
low were  not  true  as  a  matter  of  fact.  So 
far  as  the  motion  to  exclude  tbe  condem- 
nor's evidence  Is  concerned,  it  was  proper- 
ly overruled,  since  the  court  conld  not 
have  sustained  It  wltbont  osnrpiiis  the 
functions  of  the  Jnry.  And  tbe  same  may 
be  said  of  the  motion  tor  a  new  trial  un 
the  ground  that  the  verdict  waa  contrary 
1o  the  evidence. 

It  only  remains  to  consider  whether  tbe 
court  below  erred  in  refusing  to  permit 
certain  interrogatories  to  be  proponnded 
to  the  Jnry.  These  Interrogatories  were 
the  following:  (1)  Does  the  strip  of  land 
proponed  to  be  taken  In  these  proceedings 
Include  any  part  of  the  defendant's  guy 
pier?  (2)  Does  the  strip  of  land  proposed 
to  be  taken  include  any  part  of  thedefend- 
ant's  riprap?  (3)  It  any,  bow  macb  of 
the  defendant's  guy  pier  Is  on  the  strip  of 
land  proposed  to  be  taken  In  these  pro- 
ceedings? (4)  If  any.  how  much  ot  the 
defendant's  riprap  is  on  the  strip  of  land 
proposed  to  be  taken  in  these  proceed- 
ings? (6)  Were  the  defendant's  guy  pier 
and  riprap  in  good  faith  placed  in  their 
present  position  before  tbe  plaintiff's  proj- 
ect of  building  a  bridge  was  known?  (6) 
Is  the  defendant's  nse  of  Its  land  lor  a 
guy  pier  and  riprap  a  use  which  It  is  rea- 
sonably pmper  for  the  defendant,  in  exer- 
cising Its  franchise,  to  make  of  the  land 
occupied  by  those  structures? 

I  do  not  think  there  was  any  error  In 
refusing  to  permit  these  Interrogatories 
to  be  propounded.  Tbe  matter  was 
within  the  discretion  of  the  circuit  court, 
and  we  think  it  was  uroperly  exercised. 
Bee  Code,  c.  181.  8  6,  ana  Kar  ▼.  Lunstord. 
81  W.  Va.  659.  8  S.  E.  Rep.  488.  If  every 
one  of  these  Interrogatories  had  been 
answered  In  the  defendant's  favor  tbey 
ought  not  to  have  affected  the  genertU 
verdict,  because  the  special  facta  so  foand 
would  have  been  entirely  consistent  with 
the  general  verdict.  This  wUl  manlteetly 
appear  by  considering  the  first,  second, 
third,  fourth,  and  fifth  of  these  questions. 
In  connection  with  the  quotation  from  the 
opinion  of  the  court  in  Baltimore,  etc..  B. 
Co.  V.  Pittsburg,  etc..  R.  Co.,  17  W.  Va., 
heretofore  referred  to.  Itisqultemanilest, 
therefore,  thateven  it  tbe  25  feet  petitioned 
forbad  Included  portions  of  the  pier  and 
riprapping  of  driendant,  neverthdees  they 
might  be  condemned,  provided  snch  por* 
tlons  were  not  necessary  to  the  exercise 
or  enjoyment  of  Its  franchise  by  the  de> 
fendant  company.  In  r^ard  to  the  sixth 
Interrogatory,  a  comparison  of  Its  lan- 
guage with  that  of  our  statute,  as  above 
quoted,  and  with  the  language  which  I 
have  quoted  from  Baltimore,  etc.,  B.  Co. 
V.Pittsburg, etc.,  R.  Co.,  17  W.  Va., supra, 
will  show  that  an  aflSrmatlve  answer, 
such  as  would  have  been  most  favorable 
to  the  dtfendant,  ought  not  to  have 


Digitized  by 


Google 


Va.)  WATTS  «. 

affected  the  general  rerdlct,  nor  indeed 
would  it  have  been  InconstBteDt  there- 
wl  th.  The  pivotal  qnestion  Is  not 
wbetber  the  actual  nse  of  property  peti- 
tioned for  "la  reafionably  proper,"  but 
wbetber  aoch  actual  use  la  "  seeeasary  "  to 
tbe  enjoyment  of  its  fraocblae.  This  u  tha 
test  proposed  by  oar  itatnte,  and  insisted 
opon  by  a  former  decbilon  of  this  coort. 
upon  the  whole,  therefore,  barloff  failed 
to  discoTOT  sncb  error  as  ongbt  to  re- 
verse the  decision  and  Jndfnnent  of  the 
court  below,  I  am  of  opinion  that  tbe 
Ba.]nelsnot  erroneons.  Tbejadgment  of 
tbe  conrt  below  is  affirmed. 

It  will  be  observed  that  we  have  not 
consldmd  the  motion  to  dismiss  the  ap- 
peal or  writ  of  error,  and  the  reason  Is 
tbat  connsel  withdrew  it  and  all  parties 
Insisted  apon  a  speedy  decision  of  the 
questions  InTolved  between  these  two  Im- 
portant public  Improvementa.  We  have* 
tberefore,  wltbont  eommlttlnff  oorselves 
upon  any  collateral  qneatlona  which 
ml^t  be  sappoaad  to  be  nir<dTed,  decided 
to  afBrm  tbe  conrt  btfow. 

Smtdks,  p.,  and  EHeusB  and  Bkaioton. 
J  J.,  concurred. 


Watts  at  nl.  r.  Hoi.LAin>. 
(AtfNViM  Oourtcf  ^ggttUs  €f  Ftoyinia.  Jtme, 

YMKom  AXD  Yssnn— Danoira  Tma. 

1.  A  ooDtraot  glTinff  >a  option  od  laud  pro- 
vided that  the  piirohaseslioiildoacoinplotedii  the 
title  proved  ■atdsfBOtciiT,  fant  "shonfd  the  title* 
prove  nn»ftti ■factory  on  examination. "  It  was  ex- 
preasly  provided  ttuit  the  money  whieh  had  been 
paid  tberetm  shoald  be  refunded.  H«ldtbBt,  title 
having  been  reported  defective  hr  the  attorney  of 
the  porchaaer  of  the  option,  ana  moh  porchaaer 
beln^  in  good  faith  dissatisfied  with  the  titles, 
h*  ooald  reoorer  the  money  paid,  thong^  the  title 
might  have  been  made  good. 

%  Althoogh  the  oonttaot  reoltea  that  Mveral 
penons  have  panduued  tbe  option,  yet  where  the 
conttaot  is  aisned  hy  one  only  of  them,  sad  it  is 
recited  that  ue  p^rment  is  made  by  Imn,  lie  osn 
ane  alone  fbr  the  repayment  thereof 

Blair  A  Wittiama  and  Chapman  Jt  QUlea- 
pfe,  for  appellant^,  iraonr  ^  Qrahamt  for 
appellee. 

Lbwu,  p.  This  Is  a  wilt  of  error  io  a 
tndgmeot  of  the  drenit  conrt  of  Tasewell 
eonnty,  rendered  at  the  June  term  thereof, 
1889»  In  an  action  of  aaaumpatt.  The  con- 
troversy arose  out  of  a  certain  con  tract  In 
wrltins,  which  Is  as  follows:  "This con- 
tract made  this,  the  Hth  day  of  March, 
1887,  between  Jno.  O.  Watts,  J.  W.  Baker, 
and  If.  J.  Beavers,  of  the  first  part»  and 
C.  O.  Hollandi  of  the  second  part,  wlt- 
neaasth:  That  whereas,  on  theUtb  Be- 
eember,  1886,  the  said  Baker  and  Beavers 
granted  a  written  option  on  about  ten 
uonsand  acres  of  land,  lying  mostly  In 
McDowell  county,  W.  Va.,  for  coal  Inter- 
est, and  In  part  In  feC'Slmple,  to  John  O. 
Watts,  which  was  assigned  by  the  said 
Watta  to  A.  S.  Buford,  C.  O.  Holland,  J. 
O.  Blair,  and  W.  N.  Baffin j  and  whereas, 
tiie  said  J.  W.  Baker,  M.  J.  Beavers,  and 
John  O.  Watts  having  this  day  extended 
•aid  option  for  ninety  days,  by  indorse- 
ment on  the  said  option,  and  the  said  par- 
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ties  to  whom  the  option  Is  granted  being 
willing  to  complete  the  purchase  at  the 
option  price  spetrlfied  In  tne  option  con- 
tract, if  the  titles  prove  satisfactory,  and 
the  BfUd  Baker,  Beavers,  and  Watts  de> 
siring  a  payment  on  the  said  land  of  two 
thousand  dollars,— the  said  G.  0.  Holland 
agrees  and  does  pay  to  tbe  said  Baker, 
Beavers,  and  Watts  the  sum  of  two  thou- 
sand dollars,  the  receipt  of  which  Is  here- 
by acknowledged;  and  It  Is  expressly 
agreed  that,  should  the  titles  prove  unsatis- 
factory on  examination,  tbe  money  Is  to 
be  refandftd.  It  is  nnderstood,  however, 
between  the  partlps  that  If  the  title  to  a 
tew  ot  the  tracts  embraced  In  the  option 
sbonld  prove  unsatisfactory,  and  the  bal- 
ance good,  it  does  not  vitiate  this  con- 
tract, or  the  payment.  In  other  words. 
It  tbe  granted  portion  proves  to  be  gooa 
In  title,  and  Its  value  is  not  Impaired  or 
destroyed,  by  being  severed  by  traeta, 
wbwe  title  proves  deteetlva,  then  snch  aa 
inovea  satisfactory  to  be  taken,  and  ti» 
payment  made,  to  be  credited  to  the  par* 
chasers  In  thdr  payment  for  tbe  land  so 
taken.  The  said  Baker,  Beavers,  and 
Watts  are  to  receive  conveyance  with  gen- 
eral warranty  from  tbe  persons  granting 
them  theoptlons  on  the  said  land, and  ara 
to  convey,  if  the  title  proves  satisfactory, 
so  much  oi  the  said  land  as  may  be  taken 
by  tbe  said  Bnford,  Holland,  Blair,  and 
Rnffln,  with  covenants  of  general  war- 
ranty and  rdtnqnlsbuient  ot  dower  to  J. 
Wilcox  Brown,  trustee  and  agent,  or.  In 
the  event  of  fals  death,  then  tu  any  one 
wbo  may  be  designated  by  the  said  Bn- 
ford, Holland,  Blair,  and  Rnffln.  If  the 
title  to  the  said  land  proves  satlsfhctory, 
then  the  said  Baker,  Beavers,  and  Watta 
are  to  have  the  same  surveyed  by  a  com- 
petent surveyor,  and  make,  execute,  and 
deliver  proper  conveyances  for  the  same, 
at  which  time  the  purchase  price  of  the 
said  land  to  be  paid  them  in  cash,  at  f 
per  acre,  or  on  such  terms  as  may  ba 
agreed  on  between  tbe  parties.  [Signed] 
J.  G.  Watts.  [8eal.]  J.  W.  Baub. 
[Seal.]  M.  J.  Bbavbrs.  [Seal.]"  Pursu- 
ant to  this  contract,  as  It  red  tee,  the 
plaintiff,  tbe  said  G.  O.  Holland,  paid  to 
the  defendants.  Watts,  Baker,  and  Bea- 
vers, wbo  are  the  plaintiffs  In  error  here, 
tbe  sum  of  $2,000,  and  within  90  days  after 
the  execution  of  the  contract,  acting  for 
himself  and  his  associates,  be  caused 
the  titles  to  tbe  lands  mentioned  In  the 
contract  to  be  examined  by  an  attorney, 
who  reported  the  titles  defective,  where* 
upon  he  demanded  that  the  money  so  paid 
be  refunded.  This  being  refused  by  the  de* 
fendants,  tbe  present  action  was  Insti  tuted 
by  Holland  to  recover  back  tbe  money, 
and  be  obtained  a  verdict  and  Judgment 
therefor,  which  is  the  Judgment  com- 
plained of. 

One  ot  thn  principal  grounds  of  defense 
relied  on  by  the  defendants  In  the  court 
below,  and  InRlsted  upon  here,  la  that  the 
action  Is  not  maintainable  by  Holland  su- 
ing alone,  because  the  money  paid  was 
not  bis  Individually,  but  belongra  to  bim- 
wXt  and  his  associates.  In  our  view  of  the 
case,  however,  It  matters  not  to  whom 
the  money  belonged,  so  far  as  tbe  defend- 
ants are  concerned,  Inasmuch  as  thecoup 
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tract— to  which  It  will  be  observed  HoU 
laad  waB  the  sole  party  of  the  second  part, 
and  by  the  teima  of  which  the  matter 
mast  be  detwrnlned— bound  Holland  to 
1>ay  the  mon^,  and  provided  tiiat  It 
«hoa1d  be  refunded  to  him  In  the  event  the 
titles,  on  examination,  shoald  prove  nn- 
flatlsfactory.  The  tltlee,  on  examination, 
did  prove  nnsatisfactory,  and  the  action 
was  therefore  properly  brought  In  hln 
name;  lor  althonxh  the  contract  does  not 
expreMly  provide  tiiat  the  mon^  shall  be 
refunded  to  Holland  tn  tiie  event  Just  men- 
tioned, yet  such,  nndonbtedly.  Is  the  legal 
«tfect  of  It. 

Aa  to  the  merits  of  the  caae.  It  Is  not  dis- 
puted that  the  titles  to  the  greater  por* 
tlon  of  the  lands  were  defective.  Indeed, 
the  defendant  Watts,  who  testlfled  before 
the  Jury  as  a  witness  for  the  defendants, 
admits  that  they  were.  He  further  testl- 
flsd,  however,  that  he  felt  satlsfled  he 
could  have  perfected  them,  if  reasonable 
notice  and  opportunity  to  do  so  had  Iteen 
given  him.  And  upon  this  ground  it  Is  In- 
sisted—and this  Is  the  decisive  question  In 
the  case— that  the  pUilntiir  was  not  Justi- 
fied In  abandoning  tiie  contract,  and  de* 
mandlng  that  the  money  be  refunded.  In 
other  words,  the  Idea  seems  to  be  that  the 
question  In  this  connection  is  not  whether 
the  titles  were  or  were  not  satlBfactory  to 
the  plaintiff  and  his  assoctates,  but 
whether  the  defendants,  within  a  reason- 
able time,  could  have  made  them  good ; 
or,  stated  differently,  the  proposition  Is 
that  a  good  title,  or  one  that  can  be  made 
so,  must  be  a  satisfactory  one.  We  are  of 
opinion,  both  on  principle  and  authority, 
that  the  circuit  court  rightly  rejected  rJils 
view.  The  contract  bound  the  plaintiff 
and  his  associates  to  take  the  lands  only 
In  the  event  the  titles,  on  examination, 
proved  satlefaotory ;  and  if,ln  good  faith, 
they  were  not  satlsaed  with  the  titles 
after  their  counsel  had  examined  and  re- 
ported upon  them,  they  were  Juatifled  in 
abandouiag  the  contract.  As  wAs  said 
by  Judge  Bubks,  speaklnK  for  the  court  In 
Aveivtt  v.  Llpsuombe,  TBVa.  404:  "It  is 
Immaterial  that  this  court  now  considers 
thet  the  vendors  were  and  are  able  to 
make  good  title.  That  Is  not  the  ques- 
tion. The  contract  left  it  to  the  purchas- 
er to  determine  .tor  himself  the  matter  of 
title.  If,  on  examination,  he  was  not  In 
good  faith  satlsfled  with  the  title,  he  was 
cot  to  be  bound.  The  bargain  was  at  an 
end.  His  counsel  made  the  examination, 
and  advised  against  the  title,  and  acting 
on  that  advice  he  declined  the  purchase, 
and  the  court  below.  In  the  reasons  given 
4or  Its  decree,  tn  effect,  sanctions  the  ad- 
vice given." 

There  was  evidence  at  the  trial  tending 
to  prove  that  It  was  agreed  between  the 
parties  to  the  contract  that  the  defend- 
ants should  have  notice  before  the  exam- 
ination of  the  titles  was  made;  and,  ac- 
cordingly, the  circuit  court,  on  the  mo- 
tion of  the  defendants,  instrncted  the  Jury 
that,  if  they  should  believe  from  the  evi- 
dence "  that  it  was  agreed  between  the 
plaintiff  and  the  defendants  that,  before 
the  plaintiff,  by  himself  or  his  agent, 
should  proceed  to  make  the  examinatl<m 
of  the  titles  to  the  lands  referred  to  in  the 


contract  sned  on.  plaintiff  sbonld  give  no- 
tlce  thereof  to  d^endants,  tlieo  It  was  the 
duty  of  the  plaintiff,  or  bis  attorney,  be- 
fore proceediiiff  to  make  such  examina- 
tion, to  give  to  the  defendants,  or  some 
one  of  them,  reasonable  notice  thereof.' 
In  point  of  fact,  as  the  uncontradicted  evi- 
dence in  the  case  shows,  notice  was  t^lvea 
to  Baker,  one  of  the  d^endanta,  by  the  at- 
torney of  the  plaintiff,  before  the  examina- 
tion was  made*  and  no  objection  aa  to  the 
reasonableiMM  ot  the  notice  was  made  at 
the  time,  or  at  any  time  before  the  trial 
In  the  court  below ;  nor  is  there  any  evi- 
dence in  the  record  tending  to  prove  that 
the  plaintiff  and  his  associates  were  not 
in  good  laitb  dlssatiefled  with  the  titles 
after  the  report  of  their  counsel  tbat  the 
titles  were  defective.  In  short,  we  are  of 
opinion,  without  formally  notlciiv,  seri> 
attm,  the  asrignmrats  of  error  la  tbp  pe- 
titlon  for  the  writ  of  error,  which  are  anb- 
stantlally  embraced  tn  or  dependent  upon 
the  questions  already  considered,  that  the 
Judgment  of  the  circuit  court  fm  rifffat,  and 
must  be  affirmed. 


Statb  v.  Aj^lkn. 

(Supufma  Cburt  <tf  NorO^  Cantina.   OdL  90L 

1890.1 

CiHBTnra  Oohoulkd  Wmajoitb — Witkms. 

1.  Unless,  in  the  discretion  of  the  oourt,  at  the 
close  of  the  statB^B  evidence,  the  state  is  restrict- 
ed to  one  of  the  transaotioiu  shown  by  it  sod 
tending  to  prore  the  offense  ohsrged,  the  aoUattor, 
on  cTOBs-«!rTMninattoin  of  dtfendsaVa  witoMs,  oaa 
bring  oat  any  other  transaction  within  the  stat- 
ute ot  llmttwons  tanding  to  isova  the  charge. 
This  rale  is  not  varied  when  the  dafsndaat  Is  a 
witness  In  his  own  behaU.  State  v.  Pariah,  IM 
N.  C.  67S,  10  8.  E.  Hop.  467,  and  State  v.  nuHnss, 
98  N.  C.  590,  4  8.  £.  Rep  5U,  dteA  and  approved. 

2.  The  defendant  waives  his  oonstitoticmal 
privilegenot  to  answer qoestions  tending  to  crim- 
inate whm  he  voluntarily  testlAea  in  hia  own  be- 
halt 

8.  The  offlanae  Is  deemed  and  held  to  have 
been  oonuoitted*  if  at  »U,  ia  the  ooonty  charged, 
onless  the  defendant  pleads  in  shateaient  under 
oath,  and  the  oaase  is  thereopon  reourrad  to  aa- 
otbac  ooontr.  Code,  t  UM. 
(SyUalniB  by  the  Court) 

This  was  a  criminal  action  for  carrying 
a  conraaled  weapon,  brought  totlie  sa- 
perior  court  ot  Pitt  county  by  appeal  from  a 
justice,  and  tried  attlune  term, 1890,  before 
BoTKiN,  J.,  and  a  Jury.  In  the  warrant, 
the  defendant  was  charged  with  having 
committed  the  offense  on  the  2d  May,  1880. 
in  OreenvlUe  township,  Pitt  county.  The 
state  lutrodnced evidence  tendingto  prove 
the  commission  of  the  otiense  at  the  time 
and  place  charged.  The  defendant  was 
introduced  as  a  witness  in  his  own  b^aU. 
On  cross-examination,  the  solicitor  asked 
htm  if  he  had  not  at  any  time  within  two 
years  next  preceding  the  date  of  the  war- 
rant carried  concealed  abfeut  his  person  a 
pistol  white  off  his  own  premises.  To  this 
defendant  objected.  The  conrt  permitted 
the  question,  and  directed  defendant  to 
answer.  Wherenpon  he  replied  he  had. 
The  conrt  Instrncted  the  Jury,  If  they  be- 
lieved defendant's  own  testimnny,  to  find 
him  guilty.  Verdict,  "Guilty,"  and  Judg- 
ment. Defendant  appealed,  assigning  as 
error  that  he  was  required  to  answn  the 
question  objected  to. 
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T&e  Atttmtjr  OenenJ,  tor  the  State. 
J,      Moon,  tor  appellant. 

Clark,  J.,  {after  atntlDfe  the  /acts  aa 
jibove.)  Time  and  place  in  a  charge  tor 
an  offeDse  like  tbU  need  not  be  proved  as 
laid,  it  IB  Baffldent  If  the  time  proven 
-was  at  any  time  within  two  yeani  prior 
-to  issuing  the  warrant,  and  It  Is  enonfffa  If 
ttae  offense  Is  sbown  to  bare  been  commlt- 
'ted  wltbln  the  county.  Indeed, tfaeoffenee, 
If  proven,  "  shall  be  deemed  and  taken  **  as 
liavlnff  been  committed  lo  the  coonty  laid 
In  the  cban^.  vnleas  the  defendant  by  plea 
f  n  abatement,  under  oath,  ahall  allege  the 
-transaction  took  place  in  another  coanty. 
-whereupon  the  case  may  bemnoredtblth- 
«r  for  trial.   Code,  S  HM- 

It  was  competent  tor  the  state  to  intro- 
duce testimony  as  to  various  transac- 
-tioDs.each  one  constitating.lf  tbe  evidence 
is  believed,  the  offense.  At  the  dosf^  ot  tbe 
evidence  on  both  Mdes,  or  even  at  tbe  close 
ot  the  evidence  for  tbe  state,  tbe  court,  in 
Its  discretion,  may  require  the  solicitor  to 
«lect  upon  which  transaction  the  state 
-will  ask  for  a  verdict.  State  v.  PariBh,104 
N.  C.679, 10  8.  E.  Itop.  467.  In  which  Avkrt, 
J.,lnawell-considered  and  careful  opinion, 
reviews  the  authorities.  The  state  not 
bavlng  been  required  at  tbe  closeotlts  evl> 
denca  to  confine  Itself  to  the  transaction 
put  In  evidence  by  tbe  witnesses,  it  was 
competent  for  the  solicitor,  upon  tbe  cross- 
examination  of  defendant's  witnesses,  to 
show  any  other  transaction  within  the 
eta  tate  of  limitations  whlcb  would  consti- 
tute the  offense  charged.  The  rule  that 
the  cross-examination  Is  limited  to  the 
matters  brought  out  on  tbe  direct  exam-, 
inatlonbasneverprevailed  In  thlseoantry, 
either  in  civil  or  criminal  actions,  though 
It  is  otherwise  In  England.  The  rule  that 
It  la  competent  to  bring  out  such  evidence 
upon  cross-examination  of  d^endant's 
wltesses  is  not  varied  by  tbe  fact  that  the 
defendant  uses  himself  As  a  witness  in  bis 
own  behalf.  He  cannot  be  compelled  to 
testify,  and  no  inference  to  his  detriment 
can  be  drawn  from  his  failure  to  go  upon 
the  stand.  When  he  voluntarily  does  so, 
be  waives  his  constitutional  privilege  ot 
not  being  required  to  give  evidence  tend- 
ing to  criminate  himself,  and,  to  lmi>each 
btm  and  shake  bis  evidence,  can  be  asked 
questions  as  to  other  and  distinct  offenses 
from  which  any  other  witness  who  Is  com- 
led  to  go  upon  tbe  stand  will  beczcused 
m  answering  upon  pleading  bis  consti- 
tutional privily.  Smith,  O.  J.,ln  State  v. 
Thomas,  98  N.  C.  599,  4  S.  E.  Bep.  M8. 
With  stronger  reason,  the  defendant,  like 
aiiy  other  witness  introduced  by  him,  may 
be  required  to  give  evidence  tending  to 
prove  the  very  offense  charged  In  tbe  In- 
dictment or  warrant.  He  has  no  more 
privileges  than  any  other  witness;  and, In 
telling  "the  whole  truth."  be  Is  called  op- 
on  to  give  evidence  which  may  be  against 
the  defendant,  as  well  as  for  him.  It  Is  his 
own  fanlt  here  that  he  offered  a  witness 
who  knew  more  about  his  tranfigrPBslons 
ot  law  on  this  cbarge  than  bo  afterwards 
found  It  tu  bis  interest  tor  the  Jury  to 
have  Intermation  of. 

Pkb  Cdbuh.   No  error. 
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Stkvkmsom  v.  DmfLAP,  (two  eases.) 

{SujirmKCourtefSouACaroUna.  Oct  9, 189a) 
ArucmavT-^AonoH  bt  ADMnnsnAioL 
Under  Code  CIvU  Ftool  B.  a  I  360,  slKnr- 
lug  an  attachment  only  whan  "it  ghsll  arapear 
that  s  cause  of  aotitm  exists  aealnat  such  ^mud- 
ant,  "  an  attachment  is  proper^  dismlaied  where 
It  appears  tiist  philntln  as  adminiatntcr  Is  sning 
defendant,  a  resident  of  another  state,  for  per- 
Bonalt^  held  by  him  as  gnardlsn  of  plalntifTs  in- 
testate in  soch  other  8t^«,  slnoe  the  admiDlstra* 
tor  has  no  right  to  soe  fgor  pwsanal^olthe  estate 
outsids  the  state  In  which  he  was  appolntea. 

Appeal  from  common  pleas  clrcultconrt 
of  Aiken  county ;  K^hshaw,  Judge. 

Hetupbiila  &  Briee  uid  Croft  £  CAailbe» 
tor  plalntltr.  Hendeiwoa  BroB.,  for  defend- 
ant. 

McQowAH.  J.  It  appears  that  during 
tbe  year  1886,  J.  L.  Dunlap,  formoriy  ot 
Aiken  county.  In  this  atate,  being  in  falling 
health,  removed  to  the  state  of  Florida, 
and  settled  In  Boston  county  of  thatstate. 
Soon  after.  Id  1888,  he  died  there,  leaving  a 
last  will  and  testament,  by  the  terms  of 
wblcb  his  father,  the  defendant,  J.  S.  C. 
Dunlap,  was  appointed  the  testamentary 
guardian  of  bis  two  Infant  children,— vis., 
Marion  Adele  and  Sue  Crawford  Dunlap, 
for  each  of  whom  as  guardian  be  received 
tbe  sum  of  9888.  After  tbe  deathotJ.  L. 
Dunlap,  bis  widow,  bringing  with  her  the 
aforesaid  two  infant  children,  Uarlon 
Adele  and  Soe  Crawford,  returned  to 
Aiken,  in  South  Carolina,  with  no  pur- 
pose, as  alleged,  ot  ever  going  back  to 
Florida.  During  tbe  year  1888  both  the 
children  died  minora,  and  lutntate.  and  a 
few  months  after,  tbe  last  of  the  family— 
the  mother— also  died.  Havlland  Steven- 
son, the  maternal  uncle  of  the  children, 
admlDlstered  upon  tbeir  estates  In  South 
Carolina,  and  demanded  their  funds  In  the 
bands  of  their  grandfather,  tbe  defendant, 
J.  S.  C.  Danlap,  in  the  state  of  Florida, 
held  by  him  as  testamentary  guardian  as 
aforesaid,  for  each  f88S;  and,  that  demand 
being  refused,  tbe  said  administrator  In- 
stltated  the  actions,  one  for  each  child.  In 
South  Carolina,  against  the  defendant,  J. 
S.  C.  Dunlap,  in  Florida,  demanding  Judg- 
ment against  bim  for  tbe  sum  of  $88S  for 
each  of  tbe  Intestate  children.  Tbe  plain- 
tiff made  an  affidavit  stating  the  forego- 
ing facts,  and  that  tbe  defendant  "is  Justly 
indebted  to  deponent  in  tbe  sum  of  ^88  m 
each  case,  this  amount  ot  money  being 
had  and  received  by  defendant  In  March, 
1888,  as  guardian  of  tbe  above-named  chil- 
dren, tbe  said  children  each  baring  ac- 
quired said  sum  of  money  from  tbe  Insur- 
ance on  the  life  of  their  father,  J.  h.  Dun- 
lap, and  deponent  believes  that  hels  Justly 
entitled  to  recover  said  sums  as  adminis- 
trator as  aforesaid;  that  tbe  defendant  Is 
not  a  resident  of  tblB  state,  but  has  prop- 
erty in  tbe  state,  etc. ;  that  the  said  plain- 
tiff has  commenced  an  action  by  issuing 
the  summons  hereto  annexed  against  the 
defendant.  J.  S.  C.  Dunlap,  upon  the  cause 
ot  action  b^ore  stated,  etc.  Upon  this 
affidavit  the  plaintiff  obtained  a  warrant 
ot  attachment  l^m  tbe  clerk  of  the  court 
of  Aiken  county,  which  was  leried  upon 
a  tract  ot  land  and  other  property  of  the 
defendant  In  this  state. 
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A  motion  was  made  before  Jadge  Kbiu 
■HAW  to  set  aside  and  vacate  tbe  attacb- 
ment  as  Illegally  iBBned,  which  was  grant- 
ed, and  tbe  plaintiff  appeals  to  this  court 
upon  tfaefoilowlnggrounds:  "(l)  Because 
his  honor  erred  in  granting  said  order. 
(2)  Because,  from  the  pleadings  and  the 
affidavits  and  other  papers  used  at  the 
hearing  ol  tbe  motions,  tt  appears  that 
tbe  coart  had  Jnrledlctlon  of  the  d^endant 
and  the  subject  of  the  action,  and  it  was 
error  in  his  bonor.  tbe  presiding  Judge,  In 
not  so  deciding.  (8)  Because  his  bonor 
erred  in  deciding  that  the  defendant  could 
not  be  sued  in  South  Carolina  until  there 
had  been  a  Judgraent  obtained  against 
blm  In  the  courts  of  the  state  of  Florida, " 
etc.  If,  In  tbe  most  favorable  view  for 
the  plalntifl,  we  assume  that  bis  Infant  In- 
testates had  acquired  a  "domlctle"  In 
South  Carolina  at  tbo  time  of  their  death, 
bis  administration  here  must  be  regarded 
as  the  domiciliary  and  principal  admin- 
istration, to  which  all  foreign  administra- 
tions granted  by  reason  of  personal  assets 
being  found  there  are  merely  auxiliary, 
and  In  some  sense  a  degree  subordinate. 
This  nature  of  the  administration  had  at 
tiie  domicile  depends  on  tbe  universally 
received  doctrine  that  personal  property 
follows  tbe  person  of  tbe  owner.  This  rule 
of  the  international  law  looks  to  the 
power  of  control  over  movables  under 
whatever  land  sovereignty  tbey  may 
chance  to  be  placed.  Tt  might  have  been 
frnm  this  general  doctrine  that,  when  the 
authority  comes  to  be  represented  In  the 
bands  of  a  personal  represenliative  of  a 
deceased  owner,  it  would  possess  the  same 
nature,  bnt  that  authority  does  not  exist 
to  the  same  extent  as  it  did  in  the  owner 
while  living,  for  tbe  reason  that  the  per- 
sonal representative  Is  bonnd,  either  by 
tbe  testamentary  dispositions  of  bla  tes- 
tator or  by  tbe  law  of  distribution,  which 
did  not  bind  the  decedent.  The  repre- 
sentative of  course  has  no  authority  be- 
yond the  limits  of  the  state,  under  which 
he  holds  his  appointment.  "  Each  portion 
of  tbe  estate  must  be  administered  In  the 
country  Id  which  possession  is  taken  and 
held  under  lawful  authority.**  If,  after 
the  local  purposes  of  tbe  auxiliary  admin- 
istration have  been  fully  accomplished, 
tbore  should  remain  a  re^dnnm.it  may  be 
that  such  residuum  would  be  transferred 
to  be  distributed  according  to  tbe  law  of 
the  domicile  of  the  decedent.  Careton  v. 
Mills,  18  8.  C.  418:  Dial  v.  Gary.  U  S.  C. 
578 ;  Graveley  v.  Oravelt^y.  2S  8.  C.  14.  It 
la  true  that  in  the  case  of  Cureton  v.  Mills 
the  administrators  In  South  Carolina  were 
held  to  account  for  the  proceeds  of  per- 
sonal property  which  at  the  death  of  the 
intestate  was  found  in  the  state  of  North 
Carolina;  bnt  there  tbe  same  persons 
were  administrators  In  both  states.  Tbey 
bad  tbe  right  to  receive  the  personal  prop- 
erty In  North  Can*lina  by  virtue  of  their 
administration  in  that  state;  and  thus, 
t>^g  in  legal  possnslon,  they  transferred 
It  to  themselves  as  administrators  In  this 
state.  So  that  we  think  tt  clear  that  the 

glalntlir,  by  virtue  of  bis  administration 
1  South  Carolina,  bad  no  Jurisdiction  of 
tbe  subject  of  the  action  in  Florida,  and 
coold  not  sue  there.  But  It  Is'ntged 


that  tbls  Is  really  a  South  CwoUna  actloa 
In  which  the  defendant  In  Florida  was 
made  a  party  here  by  tbe  process  of  a& 
tachment  publication,  etc.,  and  that  tlw 
whole  qnestlon  was  thereby  trantrferred 
to  tbe  courts  of  tilts  state.  This  is  Ingen- 
ious, but  we  cannot  think  it  sonnd.  As 
attachment  now  nnder  the  Code  is  not  aa 
Independent  action,  but  only  a  provlalonal 
remedy  in  old  of  an  acUoo,  which  In  ItaHl 
must  be  l^ally  Instituted  as  an  indispen- 
sable prerequisite  to  ob  tain  an  attachment 
Section  i^,  Code  Proc.,  allows  an  attach- 
ment only  whenever  It  shall  appear  by 
affidavit  that  a  cause  of  action  exlsu 
against  such  defendant."  Tbe  qoestioa 
then  recurs,  did  tbe  plaintiff  hare  lecallj 
Instituted  a  South  Carolina  cause  of  ac- 
tion, periect  in  respect  except  mak- 
ing tbe  defendant  a  party  by  attacnment? 
In  addition  to  what  we  have  already  tiald. 
as  to  the  limit  upon  the  power  of  the  ad- 
ministrator In  tbis  state,  in  respect  to  as- 
sets  in  another  state,  tbe  funds  sought  to 
be  recovered  were  In  tbe  hands  oi  the  de- 
fendant living  in  Florida,  as  guardian  or 
administrator,  or  possibly  both,  nnder  tlw 
laws  of  that  state;  and  we  think  they 
were  held  in  a  repmeentatlve  capacity, 
and  were  not  subject  to  attachment.  "It 
is  the  general  mle  that  repreaentatire 
persons,  such  as  heirs,  executors,  admin- 
istrators, trustees,  and  others,  claiming 
merely  by  right  of  representation,  are  not 
liable  to  lie  proceeded  against  as  such,  by 
attachment. "  1  Walt.  Act.  ft  Del.  421. 
Process  by  attachment  will  not  He  against 
an  absent  executor  or  administrator. 
Weyman  Murdock.  Harp.  (8.  C.)  126; 
Young  V.  Young,  2  Hill,  (8.  C.)  4ffi;  Be- 
genstein  v.  Pearisteln,  80  S.  C.  194,  8  S.  E. 
Bep.  860..  Tbe  Judgment  of  this  court  H 
that  tbe  Judgment  of  the  drcnit  court  be 
affirmed. 

Simpson.  C.  J.  I  concur  In  the  result  on 
tbe  ground  that  the  plaintiff  had  nocaon 
of  action  against  tbe  defendant  See  esM 
ol  Dial  V.  Gary.  14  S.  C.  678. 

IftilTXR,  J.,  concnrs. 

Uathk  t.  JOllBI. 

{Supreme  Cowrt  of  Oeorgia.  Oct.  isn.) 

FBNOBS— CONSTmmONAL  I1I.W. 

1.  The  Code,  as  moulded  and  modified  lij 
general  legislalion  on  the  snblect  of  fenced,  bM 
established  an  optional  syBtem  of  fenoe  law,  gen- 
eral in  its  nature,  and  of  uniform  operwot 
tbronghout  the  atste.  This  being  so,  there  !•  w 
power  to  legislate  specially  for  two  militia  dif- 
tricts  so  as  to  AiMpeaae  aa  to  them  with  tbe  pop- 
lUar  vot&  provided  for  in  the  Code  of  1S82,  Oe 
constitaUOD  of  1877  declaring  that  "laws  of  • 
eeneral  nature  shall  have  uniform  opost^ 
Uiroughout  the  state,  and  no  special  law  shall  M 
enacted  in  any  case  for  which  provision  has  beei 
made  by  an  listing  general  law. " 

2.  ItfollowstIiattlieactoIDfloeni1)erflB,UH^ 
(Famph.  Acta,  p.  820,)  requiring  nnoondition^ 
that  all  domestio  animals  be  kept  from  naoM 
at  large  in  the  1,(X&&  and  1,070th  districts,  Q.  H-* 
in  Macon  oonn^,  and  dedulng  their  ownen  U** 
ble  for  any  dasnage  done  npcm  the  lands  of  «■* 
persona,  la  imoonstltiitionai  and  void. 

(SvUainu  by  the  Court) 

Error  from  superior  court,  Macon  eoim* 
ty;  Fort,  Judge. 
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HtatOD  A  CattB,toT  plaintiff  In  error. 
J&mmooM  A  Ktmbroagb,  for  dd«ndant  In 
error. 

BlMXJKi.VT,C.  3.  The  matter  now  con- 
tained ia  the  Code  of  1882,  S9  144S-1448,  cur- 
reepondlDg  to  eectlona  1466-14ftl  of  Irwin's 
Bevised  Code,conatltDted  thetceneral  fence 
law  of  the  state  when  the  act  of  1872  was 

Eassed.  Lawfal  fences,  tben  recognlied 
T  the  Code,  were  to  be  of  raile,  palinff», 
ditches,  or  navigable  water-coorBea.  The 
act  of  1872 declared  that**  in  each  and  erery 
county  of  this  state  which  shall  adopt  the 
provisions  of  this  act  In  the  manner  here- 
inafter provided,  chapter  8,  pt.  1,  tit.  16, 
of  Irwin's  Bevleed  Code  of  Georgia,  em- 
bracing sectluna  1466, 1467, 1468, 146»,  1460, 
and  1461,  be,  and  the  same  Is  hereby,  re- 
pealed, and  tbebotmdaiy  lines  of  each  lot, 
tract,  or  parcel  of  land  In  said  county  shall 
be,  and  the  same  are  hereby,  declared  a 
lawfal  fence."  The  act  then  prescribed  a 
system  of  local  option  by  which  each  and 
every  county  in  the  state  could  adopt  Its 
provisions  by  means  of  a  popular  election, 
on  the  same  terms  as  to  all.  It  required 
that  domestic  animals  should  not  be  al- 
lowed to  rnn  at  large  beyond  the  lands 
of  thelrowners  in  counties  voting  to  adopt 
the  act,  and  subjected  the  owners  to  an- 
swer for  all  damages  done  upon  the  prem- 
ises of  other  persons.  Acta  1872,  p.  S4; 
Code  1882.  §  1449  et  eeq.  This  act  passed 
Into  tb6  Code  of  1878;  and  section  1466  of 
that  Code  was  amended  by  the  act  of  An- 
sust  26, 1R81,  but  only  as  to  certain  de- 
tails In  respect  to  ordering  and  holding 
elections.  Acts  1880-81,  p.  60;  Code  1S82. 
fi  1465.  By  the  act  of  September  29,  1881, 
the  provlslODB  of  the  general  fence  law  in 
respect  to  local  option  were  extended  cmd 
made  applicable  to  all  mlUtla  districts. 
Acts  1880-81.P.79;  Code,  S  1465a.  The  orlg- 
inal  Code,  touching  fences,  and  these  local 
option  statutes  ingrafted  updn  It,  are  ia 
part  materia,  and  are  to  be  taken  together 
as  one  statute.  The  Code  of  1882  is  conse- 
quently to  be  read,  conBtrued,  and  applied 
as  it  there  never  had  been  but  one  statute 
on  the  subject,  and  as  U  that  statute  had 
contained  originally  the  local  option  feat- 
are,  applicable  alike  to  all  the  connties 
and  mllTtla  districts  of  the  state.  In  this 
condition  of  the  general  law,  the  general 
assembly,  by  an  act  passed  December 
1888,  (Pamph.  Ants.  p.  820,)  required  un- 
conditionally that  all  domestic  animals 
tw  kept  from  running  at  large  In  the  1.002d 
and  1,070th  districts,  O.H.,in  Macon  conn- 
tj,  and  declared  their  owners  liable  for 
any  damage  done  Upon  the  lands  ot  other 
persons. 

1.  The  constitntlonality ofthlalastact  Is 
the  question  now  for  determination.  The 
constitution  of  1877,  art.  1,  S  4,  declares: 
**  Laws  of  a  general  nature  shall  have  uni- 
form operation  throughout  the  state,  and 
no  special  law  shall  be  enacted  In  any  case 
for  which  provision  has  been  made  by  an 
existing  general  law. "  The  law  embraced 
In  the  Code  of  1882  for  the  exercise  ol  local 
option  as  to  fences  is  a  gf^neral  law,  hav- 
ing uniform  operation  throughout  the 
state,  notwithstanding  It  embodies  the 
option  principle  to  be  exercised  locally  and 
separately  by  each  county  or  each  mllltla 


district.  We  think  the  soundw  view,  and 
the  one  which  must  finally  prevail.  Is  that 
lawBOt  this  character  are  rightly  elasslfled 
as  general,  and  as  having  uniform  opera- 
tion. Gordon  v.  State,  46  Ohio  St.  607,  28 
N.  £.  Kep.68;  Paul  v.  Gloucester  Co.,  5UN. 
J.  Law,  686;  same  case,  under  the  name  of 
State  V.  Circuit  Court.  16  Atl.  Bep.  272; 
State  T.  Pond,  98  Mo.  606.6  8.  W.  Kep.  469. 
A  decisive  proof  that  such  laws  are  not 
local  or  special,  within  the  meaning  of  the 
constitution  ol  1877,  Is  that,  by  another 

f>ro vision  of  the  same  constitution,  every 
ocal  or  special  bill  has  to  be  advertised 
beforehand  in  the  locality  where  the  mat- 
ter or  thing  to  be  affecte<l  may  be  situated. 
Code.  S  6076.  There  could  be  no  reason  for 
advertlslnjc  In  one  locality  rather  than  in 
another  the  Intention  to  apply  for  a  law 
which  atfects  all  localities,  and  all  ot  them 
alike.  The  bill  for  such  a  law,  If  adver- 
tised at  all,  would  have  to  be  advertised 
all  over  the  state.  We  can  say  with  cer- 
tainty that  the  constitution  does  not  con- 
template or  provide  for  giving  any  previ- 
ous notice  as  a  prelimlnaiy  to  the  enact- 
ment of  a  law  of  this  character.  7et  It  ex- 
pressly requires  local  or  special  bills  to  be 
advertised  without  exception,  and  the  only 
constitutional  reason  which  can  be  given 
why  a  local  option  bill  for  the  whole  state 
coold  be  Introduced  and  passed  without 
previous  notice  is  that  such  a  bill  would 
be  general,  and  not  local  or  special.  An- 
other teat  by  which  general  laws  mayea»< 
lly  be  dlatlngulabed  from  those  which  are 
local  or  special  to  that  the  former,  unless 
altogether  temporary,  would  naturally 
and  properly  belong  to  the  general  body 
of  statute  law,  and  would constltate  prop- 
er matter  for  codification.  The  Code  is  a 
fit  place  for  all  permanent  laws  territori- 
ally general,  under  this  teet,  there  can 
be  no  doubt  that  the  local  option  fence 
law  Is  a  general  law.  Any  Intelligent  per- 
son, whether  a  lawyer  or  not,  would  say 
that  it  was  fitly  Inserted  in  the  Code,  first 
of  1878,  and  again  In  that  of  1882.  Every 
reader  whose  opinion  on  such  a  question 
would  be  worth  regarding  would  expect 
to  find  it  In  every  aucceaalve  edition  of  the 
Code,  so  long  as  It  atands  unrepealed; 
and,  being  a  general  law  for  the  wholeatate. 
It  la  necessarily  general  in  ita  nature.  The 
words  ot  the  constitution  are:  "Laws  of  a 
general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  and  no  special 
law  shall  be  enacted  In  any  case  for  which 
provision  has  been  made  by  an  existing 
general  law. "  The  generality  here  spoken 
ot  Is  territorial  generality.  This  la  Indi- 
cated by  the  words  "throughout  the 
state."  A  law  may  take  Its  general  nat- 
ure either  from  its  territorial  couiprehon- 
siveneas  or  from  the  nature  of  Its  subject- 
matter,  or  from  both.  A  law  may  be  of  a 
general  nature  notwithstanding  Its  sub- 
ject-matter Is  ol  a  local  nature,  ita  general 
nature  being  due  alone  to  Ita  territorial 
comprehensiveness.  A  law  which  la  gen- 
eral by  reason  of  its  territorial  compre- 
hensiveness only,  can  no  more  be  limited  In 
Ita  operation  territorially  bya  subsequent 
special  law  than  one  which  Is  general  in 
the  nature  of  its  subject-matter.  You 
cannot  make  a  general  statute  cease  to  be 
general  otherwise  than  by  another  gen- 
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«ral  statnte  repealing  tt;  that  is,  onder 
the  constitation  of  1877.  yon  cannot  re< 
peal  a  general  law  in  part  by  a  local  law, 
for.  Id  the  eye  of  tbe  cooBtitntion,  every 
local  law  is  special  relatively  to  a  general 
law.  A  law  once  territorially  general 
muBt  remiUn  ao  until  it  lawbolly  repealed, 
•  boweverlts  proTlalons  may  be  otherwise 
varied  by  sabsequent  l^Islatlon.  One 
and  tbe  same  law  for  the  whole  state  mast 
be  a  general  law ;  and  a  general  law  must, 
while  it  exists,  have  a  general  nature, 
whether  Ita  Bubject-matter  be  of  a  general 
■OT&  local  nature.  In  the  Iteht  of  the  pres- 
ent constltutton,  It  wonlo  be  absurd  to 
say  of  any  valid  general  law  that  it  Ib  not 
a  law  of  a  generalnature.thoagta  it  might 
be  quite  correct  to  say  of  some  general 
laws  that  the  nature  of  their  anbject-mat- 
teris  local.  Bat  no  general  law,  wtaat- 
-ever  he  its  natare,  can,  under  that  coneld- 
tatlon,  be  pat  aside  by  a  subsequent  Bpe- 
■ctal  law.  If  at  anyglvea  time  there  Is 
Dpon  the  statute  book,  taken  as  a  whole, 
a  general  statute  which  provides  for  the 
case  in  hand,  any  local  statute  providing 
ior  it  would  necessarily  contain  the  same 
-or  different  provisions.  If  the  same,  it 
would  be  superfluous ;  and  if  different,  it 
-could  have  no  effect  without  making  the 
general  statute  cease  to  be  territorially 
general,  and  thereby  arresting  Its  uniform 
■operation  tbrooghout  the  state.  The 
echeme  of  our  present  coustltntlon  Is  not 
only  to  have  general  statatea  uniform  In 
their  operation  thruaghoat  the  state 
when  they  are  enacted,  but  to  have  them 
remain  so  as  long  as  they  remain  in  force. 
They  cuinot  be  deprived  of  thtir  force  In 
one  part  of  the  state  without  slmultane> 
ouely  depriving  them  of  force  in  every 
other  part.  They  can  be  killed,  but  not 
mutilated.  The  smallest  of  their  territo- 
rial members  cannot  be  cutoff.  There  Is 
no  way  to  convert  a  statute  territorially 
general  Into  one  territorially  special.  It 
may  be  altered  at  will,  save  that,  while 
It  has  llfd,  It  must  live  all  over  the  state 
with  equal  vigor,  and  can  be  excluded 
from  no  nook  or  comer  in  which  there  Is 
-a  subject-matter  for  its  operation.  Any  of 
Ita  attributes  may  be  changed  or  de- 
stroyed except  Its  territorial  generality 
and  uniformity.  These  must  be  as  endur- 
ing as  its  lite.  It  It  is  the  will  of  the  legis- 
lature to  make  a  law  which  Is  operative 
throngbont  the  state.  Its  operation  must 
be  uniform.  When,  general  In  the  nature 
of  iti  subject-matter,  sacb  as  marriage, 
wills,  inheritance,  administration,  etc.,  It 
must,  to  be  a  law  at  all,  be  a  general  law. 
Ho  local  or  special  laws  touching  the  es- 
eentlals  of  these  matters  can  be  enacted, 
whether  they  trench  upon  a  prior  general 
4aw  or  not;  but  where  the  subject-matter 
of  legislation  Is  of  a  local  nature,  such  aa 
fences,  sale  of  Intoxicating  llqnora,  and 
other  matters  of  local  police,  lawn  may  be 
general  or  special  at  the  will  of  the  legis- 
lature, with  the  sole  restriction  that, 
while  a  general  law  prevails,  no  special 
law  can  be  enacted  In  any  case  for  which 
the  general  lawprovidoB.  All  special  or 
local  laws  mast  And  material  upon  which 
to  operate  ontslde  of  the  scope  of  general 
laws.  Tbey  can  withdraw  nothtog  trom 
the  domain  of  general  laws  which  lie  with- 


in their  purview ;  for  to  do  this  would  de- 
stroy their  uniform  operatlou  as  general 
laws  for  the  state  at  large.  Toaclilng 
anytbingwhatever  of  a  local  nature, there 
may  be  a  local  law.  provided  no  existing 
general  statute  applies  to  it ;  but  tbe  same 
thing  rannot  be  reflated  one  way  by  a 
general  statute,  and  another  way  by  a 
subsequent  local  statute.  To  allow  this 
would  be  to  allow  a  local  statute  to  limit 
a  prior  general  one,  that  is,  to  repeal  It  pro 
taoto,  which,  under  the  present  constitu- 
tion, cannot  be  done,  upon  many  aob- 
Jeets  the  legtslatnre  may  have  a  general 
system  or  none,  at  its  pleasure;  but.  If  a 
system  has  been  adopted.  It  must  be  ad- 
hered to  so  long  as  it  exists.  It  may  be 
abolished  or  varied  at  will,  but  cannot  be 
violated  by  the  enactment  of  a  local  or 
special  law  which  conflicts  with  It.  Ohio 
and  Kansas  have.  In  their  conetltntiouB, 
words  coinciding  with  the  first  clause 
above  quoted,  and  the  constitution  of 
Maryland  contains  the  second  clause  In 
nearly  the  same  words;  butnostate.sofar 
as  we  have  discovered,  except  our  own, 
has  adopted  both  clauses  as  part  of  one 
and  the  same  instrument.  Several  states 
have  provided  in  their  constltntlon  that 
no  special  law  shall  be  enacted  where  a 
general  law  can  be  made  applicable. 
Georgia,  on  the  contrai7.  only  requires 
that  general  laws  shall  either  be  left  gen- 
eral or  repealed,  and  that,  if  any  existing 
general  law  covers  the  case  contemplat- 
ed, no  special  law  providing  for  the  case 
shall  be  enacted.  There  is  no  command 
to  pass  a  general  law  rather  than  a  spe- 
cial one  to  accompllBh  tbe  legislative  pur- 
pose, but  only  to  forbear  catting  In  on 
general  laws  by  special  laws.  No  general 
law  of  the  state  can  be  left  standing  in 
some  places,  and  in  other  places  be  swept 
away.  In  dealing  with  such  laws,  three 
methods  are  open  to  the  legislature:  To 
leave  them' as  they  are;  to  modify  their 
provisions;  or  to  repeal  them.  A  law  ter- 
ritorially general,  and  a  sutweqaent  law 
territorially  special,  for  the  same  order  of 
cases,  are  mntnallyexcluslve  of  each  other. 
Tbe  legislature  may  have  either,  but.  In 
the  nature  of  things,  cannot  hare  both. 

2.  When  the  special  act  of  1888  for  these 
two  militia  districts  in  Macon  county  was 
passed,  the  Code  of  1882,  on  the  subject  of 
fences,  was  an  "existing  g^eral  law, "and 
It  made  provUIOD  for  each  of  these  dis- 
tricts, as  well  as  tor  everyother  district  In 
the  state.  Manifestly,  therefore,  the  spe- 
cial law  was  forbidden  by  the  constitu- 
tion. County  V.  Boyt.  71  Ga.  484;  Elliott 
V.  Gammon,  76  Ga.  766;  Houston  Co.  v. 
KtUen,  Id.  8^.  To  give  effect  to  the  spe- 
cial law  would  suffer  tt  to  limit  the  gen- 
eral law  by  withdrawing  these  two  dis- 
tricts from  Its  operation,  thereby  destroy- 
ing the  territorial  generality  of  the  local- 
option  principle,  as  embodied  In  the  gen- 
eral law.  It  Is  discretionary  with  the 
general  assembly  to  extend  tbe  principle 
of  local  option  to  all  the  state  or  not;  but, 
having  once  done  so,  it  most  abide  by  the 
principle  ontll  it  ceases  to  be  a  fnatnre  of 
the  general  law. 

In  view  of  the  large  massol  existing  leg- 
islation which  will  probably  be  affected  by 
the  prindple  on  which  we  decide  this  small 
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ease,  are  profoundly  Mnslble  of  the 
wlda  and  poaalbly  the  gnre  conaei(nenceB 
to  whole  commnnltlea  which  the  decision 
faivolTca.  We  bare  not  reached  unrcon- 
clufllon  without  long  deliberation  and 
much  reluctance,  but  the  conetitutlon, 
which  le  the  anpreme  law  for  ub,  bb  well 
as  fur  the  general  assembly,  declares  that 
"legislative acta  InTlolatloa  of  thlsconstl- 
totlon,  or  the  constitution  of  the  United 
States,  are  void,  and  tfaejndl^ary  faball  so 
declare  them."  In  obedience  to  this  high 
behest,  we  discharge  the  solemn  duty 
which  we  are  commanded  to  perform. 
Jadjpnent  reveraed. 


Camp  t.  Tompkins. 
iSupreme  Court  of  Ocorpto.  Oct  8,  1896.) 

FSNOIS— Ck>NBTIT0TI01TU  LiVf. 

The  Keneral  local-option  fence  taw.  as  oon- 
talned  in  the  Code  of  18^  besides  harloK  nnl- 
fonn  operation  throngboat  the  state,  proviaea  ex- 
pressly ior  the  case  covered  by  the  special  act  of 
December  M,  1886,  which  prohlhltB  the  rnnninff 
at  large  of  dxnnestio  aDlmila  in  that  porUm  m 
Dougherty  oonntgr  lying  west  of  Flint  river,  and 
declares  the  owners  liable  for  aU  damages  done 
on  the  premises  of  other  persons.  The  spedal 
met  is  therefore  unctwstitatlonal  and  void. 
iSyUaintt  by  the  OOurfc ) 

Error  from  superior  conrt,  Dooffberty 
county*.  Bower,  Judge. 
H,  MorgaiDy  lor  plalntttf  In  error. 

Blmkmct,  C.  J.  This  case  In  controlled 
by  Matiils  T.  Jones,  ante,  1018.  (just  de- 
cided.) The  special  statute  now  involved 
was  passed  in  1886,  (Pampb.  Actn,  p.  801.) 
and  prohibits  the  running  at  lai^  of  do- 
mestic animals  In  that  portion  of  Dough- 
erty county  lying  west  o(  Flint  river.  It 
declares  the  owners  liable  for  all  damages 
clone  on  the  premise*  of  other  persons,  etc. 
A  general  law,  the  general  local-option 
fence  law,  was  in  existence  when  this  stat- 
ute was  passed,  and  Its  provisions  em- 
brace the  identical  case  for  which  the  spe- 
cial law  was  enacted.  Code,  $S  1448,1465/1. 
We  take  Judicial  notice  that  Flint  river 
divides  Dougherty  county,  and  is  a  navi- 
gable water-course.  Moreover,  the  spe- 
cial statute  Ignores  local  option,  and 
-thereby  seeks  to  limit  the  general  local- 
option  fence  law  to  less  than  the  whole 
1:erritnry  of  the  state,  by  special  I^sla- 
tion  applicable  toaportlon  of  one  cobnty. 
This  cannot  be  done,  and  we  have  so 
roled  In  Matbls  v.  Jones,  supra.  Jndg- 
xnsDt  reversed. 


Harder  v.  Lotbtt. 
(Suprvme  Court  of  Oeoryla.  Oct  8,  1880.) 

RbOORD  on  AFPBAIh 

1.  The  act  of  18S9,  touching  the  mode  of  bring- 
ing oases  to  the  supreme  court,  being  the  only  stat- 
ute now  of  foroe  on  the  sabjeot,  must  be  com- 
piled with.  It  OMifers  no  authority  for  bringing 
up  the  whole  reoord  at  the  instance  of  the  plain- 
uff  In  Mror.  He  can  bring  np  such  parta  onlv  as 
are  spedfled  in  the  hill  of  exceptions.  To  des- 
ignate the  irtwle  record.  In  general  terms,  as 
xnaterl^  is  no  specification  of  the  parts. 

S.  WithoDt  the  required  specifloation,  the  blU 
of  ezoeptiona  oannot  be  dnly  certified  by  the 
indg&  nor  the  tnaterlpt  he  duly  authenticated 
b7  the  eMc  tt  fellows  that  the  speclfioatian 


cannot  be  soirplled  or  enlarged  by  "*^^Ty  the 

blU  of  excepoons  In  the  snuveme  oonrt. 
(SvUobuf  hv  ^  Court.) 

E<rror  from  saperlOT  coort,  Hall  eoonty ; 
Wellborn.  Judge. 

Ferrj' (ft  Z^ean,  for  plalutlirin  error.  J>. 
W.  Roantreet  Howard  TbompeoDt  and  W. 
S.  Plekrellt  for  defendant  la  error. 

Blbcslbt.C.  J.  1.  The  aetof  November, 

1889,  (Pampb.  Acte  1889,  p.  114,)  which 
went  into  effect  on  tbe  1st  day  of  January, 

1890,  declares  **  that  no  case  shall  be  taken 
to  tlie  supreme  court  by  bill  of  exceptions 
except  in  the  following  manner. "  It  then 
goes  on  to  provide— i^re£,  for  cases  in 
which  motions  for  a  new  trial  are  not  to 
be  reviewed ;  and,  secondly^  for  cases  Id 
which  such  motions  are  to  be  reviewed.  Id 
both  classes  of  caaes.  It  requires  tbe  plain- 
tiff fu  error  to  specify  in  the  bill  of  excep- 
tions such  parts  of  the  record  as  are  ma- 
terial to  a  clear  understanding  of  tbe  er- 
rors complained  of;  the  exact  language 
being,  in  respect  to  the  former  class,  that 
he''8haU  specif  tbereln  soch  portions  of 
the  record  as  are  material  to  such  under- 
standing, "  and.  In  respect  to  the  latter 
class,— that  Is,  where  motions  tor  a  new 
trial  are  to  be  reviewed,— that  be  "shall 
specify  only  so  much  of  the  brief  of  evi- 
dence, and  such  other  parts  of  the  record, 
as  are  material  to  a  clear  understanding 
of  the  errors  complained  of. "  Tbe  form 

EreHcrlbed  for  tbe  Judge's  certtflcate  to  the 
lU  of  exceptions  contains  a  direction  to 
the  clerk  "to  make  out  a  complete  copy  of 
such  parts  of  the  record  In  said  case  as  are 
In  the  bill  of  exceptions  specified,  and  certi- 
fy tbe  same  as  such. "  This  certificate,  un- 
der our  system.  Is  tbe  writ  of  error,  ant) 
is  tbe  only  aatbortty  which  the  clerk  has 
for  certifying  and  sending  to  this  court, 
at  the  instance  of  the  plalntiK  in  error, 
anything  whatever  as  acopy  or  transcript 
from  the  record.  The  act  above  cited  has 
a  provision  for  sending  np  the  whole  rec- 
ord at  the  Instance  of  the  defendant  In  er- 
ror, butat  bis  expense.  If  he  should  use  his 
privilege  needlessly  or  nnnecessarlly.  The 
present  case  la  one  in  which  there  was  a 
motion  for  a  new  trial  made  by  the  defend- 
ant below,  and  the  language  of  the  bill  of 
excepthms  touclilng  the  record  to  be 
brought  np  is  as  follows:  "The  defendant 
in  said  case  says  and  specifies  that  the 
entire  brief  of  evidence  and  entire  record 
are  material  to  a  clear  nuderstandlog  ol 
tbe  errors  complained  of. "  On  the  call  ol 
the  case  here,  a  motion  to  dismiss  the  writ 
of  error  was  made,  upon  the  ground  that 
the  bill  of  exceptions  fails  to  specify  such 
pctrts  of  the  record,  other  than  the  brief 
of  evidence,  as  are  material  to  a  clear  un- 
derstanding of  the  alleged  errors.  Wheth- 
er the  motlonsbould  be  granted  orrefused 
tuma  upon  the  question  whether  saj'ing 
the  whtHe  record  Is  material  Is  equivalent 
to  specifying  only  such  parts  of  It  as  are 
material.  It  is  obvious  that  the  twu 
things  are  not  literally  tbe  same;  for  sim- 
ply to  mention  a  whole  record  Is  no  speci- 
fication of  Its  parts,  or  any  of  Its  parts. 
True,  the  whole  Includes  all  the  parts; 
but,  where  no  part  is  specified,  it  cannot 
be  said  ^ther  that  some  <^  the  parts  or  all 
of  them  are  specified.  Are  the  two  thln^ 
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tboQ^b  sot  literally  the  same,  eqnivalent 
in  Bubstance?  This  depends  upon  a  com- 
parison of  the  old  law,  the  mischief,  and 
tlie  remedy.  The  old  law  was  (Code,  5§ 
4262,  4262)  that  in  every  cose  the  whole 
record,  no  matter  how  useless  parts  ol  It 
might  be,  had  to  be  sent  up.  The  tran- 
script bad  tu  be  complete.  The  mischief 
was  that  this  was  attended  with  wasteful 
expense  In  the  shape  of  costs,  and  with 
great  waste  of  time  and  labor  in  the  ex- 
amination ot  transcripts  by  the  members 
of  this  court.  The  flies  of  the  court  are 
now  burdened,  no  duubt,  with  hundreds 
ot  thousands  of  paffea  of  manuscript  tor 
which  the  court  bad  no  manner  otnsein 
adjudlcattni;  npon  the  cases  disposed  ol. 
The  labor  even  of  glancing  atand  ellmlnat- 
InK  such  a  mass  of  irrelevant  rubbish  has 
been  Immense.  To  call  it  all  ont,  and 
throw  It  Into  the  trash-basket,  would  oc- 
cupy weeks  and  months,  if  not  years. 
Surely  a  mischief  Involving  immense  losses 
of  mon«y  and  time  Is  one  ofsacb  magni- 
tude as  not  only  to  Jastlfy,  but  demand, 
leglBlatiTe  interrention  to  correct  it.  The 
remedy  devised  by  the  legislature  was  the 
most  wise  and  appropriate  remedy  which 
could  have  been  selected,  namely,  to  re- 
strict the  transcript  brought  up  to  such 
parts  ot  the  record  as  counsel  for  the  plain- 
tiff In  error  could  and  would  specify  as 
material,  and  as  the  trial  Jndge,  after  ex- 
amining the  speciflcatton  made  In  tbe  bill 
of  exceptions,  could  certify  truthfully  end 
intelligently  to  be  material.  Toapplyand 
administer  this  remedy  requires  thought 
and  consideration  directed  to  each  and  ev- 
ery part  of  the  record,  separatdy  and  spe- 
cifically, first,  by  the  coonsel  who  prepares 
thebill  of  exceptions,  and  next  by  tbe  Judge 
whoslgns  and  certifies  it.  At  all  events,  the 
Judge,  before  be  can  certify  so  as  to  com- 
ply with  the  spirit  and  Intention  of  the 
act,  must  assure  himself  that  the  parts  ot 
the  record  which  are  specified  to  be  sent 
up  are  nil  material,  and  that  none  of  the 
record  omitted  Is  material.  And  so  fully 
does  the  act  proTlde  f or  narryingout  its 
purpose  that  It  antboriies  the  Judge  to 
alter  the  bill  of  exceptions  so  as  to  make 
it  conform  to  truth.  Should  It  specify  a 
part  of  tbe  record  not  material,  that  part 
Is  to  be  stricken  out.  Should  It  omit  to 
specify  some  part  which  is  material, 
that  part  should  be  inserted.  But  there 
is  no  longer  any  system  of  looldiig  at  the 
record  as  a  whole,  with  no  separation  ot 
it  into  parts,  and  treating  tbe  whole  aa 
material.  The  truth  Is  that  no  case  is 
likely  to  arise  In  which  the  parts  of  a  rec- 
ord are  numerous,  and  all  of  them  mate- 
rial. Even  where  the  parts  are  few,  some 
of  them  will  nsually,  if  not  always,  be  Im- 
materlal.  In  the  present  case,  a  slight  ex- 
amination of  the  points  made  has  shown 
Qs  at  once  that  the  process,  the  entry  ot 
service,  the  request  that  the  coart  charge 
in  writing,  aJI  the  written  requests  to 
charge  so  and  so,  and  the  whole  chaise  ot 
the  court,  would  be  utterly  useless.  The 
declaration  with  the  clerk's  entry  thereon 
of  filing,  the  amendments  to  the  declara- 
tion, the  pleas  and  amendment  thereto, 
the  verdict,  the  motion  for  a  new  trial, 
and  verification  thereof,  the  bri^of  evi- 
dence, and  tbe  order  overrnling  the  mo- 


tion, would  comprehend  all  the  parts  trf 
the  record  that,  by  any  posaibUi^,  could 
have  aided  this  court  to  understand  and 
adjudicate  tbe  errors  complained  of.  It 
must  be  too  manifest  to  require  any  insist- 
ing upon  that  the  method  parsned  In 
bringrlng  up  this  case  Is  not  substantially 
different  from  that  which  prevailed  nnd^ 
the  prior  law.  It  this  writ  of  erroris  to  be 
upheld,  tbe  new  statute  might  as  well  not 
have  been  passed ;  for  It  would  accompUah 
nothing,  save  where  counsel  thoaght prop- 
er voluntarily  to  comply  with  It.  Bot 
such  was  not  the  intention  of  the  legls- 
latnre.  Tbe  new  mode  la  exclvalve,  and 
no  other  t>  available.  It  la  not  at  the 
election  of  counsel  whether  they  will  desig- 
nate the  whole  record  to  be  brought  np, 
or  whether  they  will  specify  the  parte  ot 
the  same  which  are  material.  They  have 
no  choice  in  the  matter,  and  ought  not  to 
have,  because,  tor  the  remedy  wblch  tbs 
legislature  bas  adopted  to  be  efficient,  it 
must  be  eompulBoiy- 

2.  Under  an  Intimation  from  the  bench 
that  the  writ  of  error  was  not  well  brought 
under  the  new  act,  counsel  propoHed, 
while  tbe  point  was  still  under  argument, 
to  amend  the  bill  ot  exceptlone,  and  to 
make  by  such  amendment  the  requisite 
specification  of  the  parte  ut  the  record 
which  are  material.  It  is  plain  that  this 
could  not  be  done  witfaoot  an  evasion  of 
the  law,tor  tbe  act  contemplates,  not  that 
this  court  shall  determine  what  parts  of 
the  record  are  material,  but  that  tbe  Jadge 
certifying  the  bill  of  exceptions  shall  deMde 
that  question ;  and,  In  order  that  be  may 
decide  it  intelligently  and  truthfully,  the 
act  provides  for  patting  the  specification 
before  his  e^ee,  by  Inserting  It  In  tbe  bill  of 
exceptions.  To  frame  BpcclflcatlonB  now 
whi^  the  Jndge  never  eaw,  and  treat 
them  as  it  he  had  certified  tbem,  would 
be  a  wide  departure  from  tbe  acheme  of 
the  act.  Moreover,  the  clerk  had  no  right- 
ful warrant,  under  the  statute,  tor  certify- 
ing and  sending  to  this  court  anything 
whatever  as  a  transcript  of  tbe  x«cord, 
uuless  it  might  be,  perhaps,  the  brief  of 
evidence.  In  order  for  blm  to  certify  any- 
thing as  a  transcript,  he  Is  to  look  Intu 
the  bill  of  exceptions,  and  ascerteln  what 
parte  ot  the  record  are  there  specified.  If 
no  parts  are  specified,  hecannot  determine 
what  to  select  or  what  to  reject;  and,  as 
tbe  law  docs  not  provide  tor  his  sending 
np  the  whole  record,  he  is.  In  the  abamee 
ofsomespeciflcation  ot  parts,  without  au- 
thority to  send  np  any  uf  It.  Tiie  motiOD 
to  amend  must  be  denied,  and  the  writ  ot 
error  Is  dismissed. 


Savannah.  F.  &  W.  Kr.  Co.  v.  Gbat. 

iSuipreme  Court  <tf  Qeorvta.  Oct.  8,  ISBOl) 
Vkbdiot — SnmciBKoT  ov  Bvnmica. 
Where  the  evidenoe  of  aa  ^e-wItBM> 
shows  that  the  snlmal  the  klUing  ta  which  ij 
complsined  of  was  killed  without  fault  or  ne^- 
genoe,  and  where  the  testimony  of  the  plaintiff 
given  at  a  former  trial  tMUts  to  oooAnB  uwt  evl- 
Aenoe,  and  the  ^ye-wttBess  ataads  nnimpeaohed, 
□ew  evidenoe  as  to  traofts  made  by  the  animal, 
which  oan  be  reconoiled  with  all  the  other  facta 
without  impat^Dv  perjory  to  any  witoeaa,  adds 
no  atrength  to  toe  pMiBtiff'a  oaasi  U  IbUowa 
that  the  r^^*Ttt*ff  ooud  not  raomr  at  tke  saeowl 
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-trial,  KoA  that  a  second  Terdlot  In  blsfaTorshoQld 
Im  set  Hide. 

(SyOdbuf  hy  Ae  Court,} 

Error  from  superior  coart,  Decatar  coan- 
'ty;  BowBB,  Judge. 

D.  A.  Russell  and  J.  H.  Lumpkin,  fur 

Slalntlfl  In  error.  O.  Q.  Gvrley  und  J.  B. 
fooalBon,  for  defendant  ia  error. 

Blbcelbt,  C.  J.  At  the  new  trial  of  thin 
case,  which  resulted  from  thejudsmpoton 
a  former  writ  of  error  between  the  aame 
Tartlee.  (77  Ga.  440.  8  S.  £.  Kep.  158,1  the 
plaintiff  stopped  with  his  owd  testimony, 
«lter  showing  the  value  of  the  colt,  that  It 
was  killed  by  the  running  of  an  englneand 
train  on  the  railway;  that  he  saw  ft 
about  half  an  hoar  afterwards,  and  saw 
Its  tracks  where  the  train  struck  It;  and 
that  only  Its  forefeet  made  tracks  between 
the  rails.  The  defendant  then  proved  by 
an  eye-wltneea,  a  dlrlsloD  snperTlsor  of 
the  railway,  that  the  colt  rcui  up  the  em- 
bankment suddenly,  and  was  killed  lust 
aa  Its  front  feet  got  on  the  track;  tiiat 
the  witness  was  on  the  fireman's  box,  and 
was  looking  out,  the  train  being  tbe  fast 
mall,  and  running  at  about  86  mflea  per 
hour;  that,  when  be  first  saw  the  colt,  it 
was  mnnfaig  out  of  the  field  towards  tbe 
track,  from  the  left  side,  and  was  about 
IfiO  yards  ahead  of  the  engine;  that  the 
engineer  was  on  his  box,  and  could  not 
have  seen  the  colt,  aud,  had  he  seen  It, 
could  not  have  prevented  killing  It;  that 
It  was  Impossible  to  stop  or  check  tbe 
train  In  time;  and  that  It  was  done  so 
'qnlckly  that  witness  could  not  have 
warned  him,  bad  be  tried.  The  plalntlK 
•ought  to  overcome  this  evidence  by  that 
of  a  school-teapher.  who  testified  that,  be- 
ing of  a  curious  turn  of  mind,  he  examined 
the  ground  about  three-quarters  of  an 
hour  after  the  colt  was  killed,  and  found 
fresh  tracks  outside  of  tbe  rails  and  by 
tbe  «ids  of  the  cross-tlee,  showing  that 
the  colt  ran  down  by  the  side  of  the  track, 
ahead  of  the  engine,  100  yards,  from  where 
It  finally  got  on  tbe  track,  and  was  killed ; 
that  the  cult  was  running  appeared  from 
the  manner  In  which  the  fresh  dirt  was 
thrown  up;  that  the  railway  track  was 
perfectly  straight  through  an  open  field; 
and  that  tbe  engineer.  If  he  bad  been  on 
tbe  lookout,  could  have  Be«i  tbe  colt  for 
600  yards  from  where  It  commenced  to 
run  down  the  side  of  the  track.  He  finally 
stated,  however,  that,  If  the  plaintiff 
«wore  on  a  former  trial  that  these  tracks 
of  tbe  colt  down  the  outside  of  the 
«ross-tleB,  were  old  feeding  tracks,  he 
^1d  not  know  whether  the  plalntlll 
was  correct  or  nut.  The  plaintiff,  be- 
ing Klntrodnced,  stated  that  he  did  not 
remember  exactly  what  he  swore  on  the 
former  trial,  but  that  If  he  testified,  when 
It  was  fresher  In  his  mind  than  now,  that 
he  saw  old  feeding  tracks  down  the  road, 
hut  no  fresh  tracks,  and  that  the  treah 
tracks  he  saw  cam^  up  out  of  the  field  on- 
to the  embankment,  he  supposes  It  was 
true.  The  defendant  then  read  from  the 
plaintiff's  evidence  on  tbe  former  trial  as 
follows:  "Question.  You  say  you  saw 
the  colt's  tracks.  Where  did  you  see 
them  ?  Bow  far  from  where  the  colt  was 
lylagT  AnswCT.  About  50  or  76  twt.  Q. 


Which  way  were  they  going?  A.  From 
out  of  the  field,  onto  the  railroad  track; 
and  from  there  I  saw  no  more  of  them.  Q. 
Tbe  colt  didn't  run  down  the  track  ahead 
of  the  engine?  A.  No,  sir.  I  saw  no  signs 
of  where  It  ran  down  the  track.  I  saw 
some  old  trucks  outside  of  the  ties,  where 
the  colt  had  gone  down  the  track,  but  I 
saw  no  fresh  tracks,  *  etc.  The  Jury  again 
found  (or  the  plalntttf ;  and  a  motion  fora 
new  trial,  made  by  the  defendant,  and  rais- 
ing the  question  of  the  sufficiency  of  the 
evidence  to  warrant  theverdlet,  was  over* 
ruled  by  the  court. 

We  have  held  np  the  case  for  a  consider- 
able time  for  careful  study,  and  have 
reached  the  conclusion  that  tbe  plaJntUt 
added  no  strength  to  his  case  by  forget- 
ting some  of  the  facts  testified  to  by  him 
on  the  former  trial ;  and  offering  as  a  soh- 
stltnte  the  testimony  of  tbe  achool-teaeber 
giving  the  result  of  an  Investigation  made 
by  him,  with  no  eye  to  his  own  interest,  or 
that  of  any  one  else,  but  only  for  the  satis- 
faction of  his  curiosity.  There  Is  no  oecea- 
sary  confilct  bntween  the  testimony  of  Ihe 
new  witness,  who  saw  nothing  of  the  act- 
ual occurrence,  and  thatof  tbeeye-wltnem, 
who  saw  it  all.  Two  methods  ol  reccm- 
ciliation  are  open.  Tbe  teacher  may  hare 
been  mistaken  am  to  tbe  tracks  being  as 
fresh  as  be  supposed,  for  be  says  hlms^f 
that.  If  the  plaintiff  swore  on  a  former 
trial  they  were  old  feeding  tracks,  be  did 
notkuow  wbetberthe  plaintiff  was  correct 
or  not.  The  plalntttf  himself  bad  a  spe- 
cial Interest  in  acquiring  that  knowledge, 
and  tbera  la  little  or  no  probablitty  that 
be  made  a  mistake  In  the  matter,  in  favor 
of  the  company  and  against  himself.  He 
was  asked  whether  the  colt  ran  down  the 
railroad  ahead  of  tbe  engine,  and  an- 
swered, "No,"  adding  that  be  saw  some 
old  tracks  outside  of  the  ties  where  the 
colt  bad  gone  down  the  track,  but  no 
fresh  tracks.  This  shows  that  he  ex- 
amined tbe  ground  which  the  teacher  ex- 
amined, and  doubtless  be  did  It  on  the 
same  day,  for  he  says  be  saw  the  colt 
In  about  half  an  bour  after  it  was  killed. 
There  1h  no  suggestion  that  he  did  not 
look  for  tracks  at  that  time,  or  that  fate 
search  was  made  at  a  dllEerait  time. 
Moreover,  according  to  his  evldoioe  aa 
given  at  ue  former  trial,  be  did  see  the 
tracks  of  the  colt  coming  from  oat  of  the 
field  up  to  tiie  railroad  track,  and  this 
corroborntes  the  eye-witness  who  sawthe 
colt  as  It  approached  the  railroad.  An- 
other way  of  reconciling  the  two  witness- 
es is  that  It  might  be  grranted  that  the 
tracks  which  the  teacher  saw  were  fresh 
and  made  by  the  colt,  yet  thior  might  bare 
bera  made  that  sanie  day  before  tbe  train 
reached  the  neighborhood,  and  still  tbe 
colt,  Just  before  being  killed,  may  have 
come  up  out  of  the  field  in  the  manner  rep- 
resCTted  by  the  (^e-wltness.  To  avoid 
the  imputation  of  perjury  to  a  witness 
whostandsnnlmpeached.eTen  tblswiplan- 
atlon  might  be  adopted,  though  the  for^ 
mer  one  suggested  Is  much  more  probable. 
Juries  are  constantly  Instructed  to  recon- 
cile evidence,  where  they  can  do  so  with- 
out the  imputation  of  perjury  to  any  wit- 
ness. Under  a  right  interpretation  of  this 
rule,  there  hi  abaolutely  no  conflict  of  evi- 
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dence  now  any  more  than  thwe  was  on 
the  preTiouB  trial.  Consistency  requires 
D8,  therefore,  to  dirnct  that  this  resect  be 
set  aside,  and  a  new  trial  granted.  Jadff- 
meat  rerersed. 


Smith  et  al.  t.  Davis  et  aJ. 
{Swpreme  Court     Georgia.  July  7,  1890.) 
Nbw  Tbul— Statutes — Rdi,b  of  CoNSTBOonoN. 

1.  The  act  of  TTorember  19,  1889,  amending 
■ectiOQ  8719  ot  the  Code,  wMoh  defines  the  time 
for  Tn airing  fl^UcBtionii  foT  new  trials,  does  not 
apply  to  oases  pending  and  ontrled  when  the 
amending  act  was  passed ;  snota  cases  being  ex- 
cepted therefrom  by  the  terms:  "Provided,  that 
the  prorisions  of  this  act  shall  not  apply  to  cases 
now  pending  in  which  motions  are  made  for  new 
trials, 4hese  terms  being  followed  hy  a  second 
DTOViao,  the  words  of  which  are:  "And  provided, 
Torthflr,  that  the  provisions  of  this  act  shall  not 
apply  to  oases  already  tried  In  which  motions  fear 
new  trials  may  be  made  or  are  now  pending. " 
As  the  second  proviso  embraces  all  tned  cases, 
the  flrsL  in  <Ktier  to  have  any  subject-matter, 
most  embrace  cases  not  tried. 

S.  The  rale  ot  c<Histniotion  that  effect  isto  be 
given  to  all  the  words  of  astatate  forhids  that  two 
provisos  shoQld  be  treated  as  having  no  more 
scope  or  slgnifloance  than  one  of  them  would 
have  If  standing  alone.  It  is  hettw  to  wait  for 
legislative  amendment  than  to  arUtearlly  r^ect 
one  of  the  psoviBtm  as  senseless  or  snperflnons. 
(9uUabu»  hy  the  Court.) 

Error  from  sapwiur  coart,  Fulton  coun- 
ty; Clabkb,  Jndffe. 

Abbott  A  Smitbt  for  plalntUBi  In  error. 
Tbo8.  F.  CorrigaDttoT  detendanta  la  error. 

Bi.ECKi.Er,  C.  J.  A  case  between  these 
parties  waa  pending  in  the  superior  court 
when  the  act  of  Movemher  12, 1889,  was 
approved  and  went  Into  effect.  It  was 
tried  nn  the  next  day,  and  a  verdict  was 
rendered  for  the  plalntitts.  The  defend- 
ants made  a  motion  for  a  new  trial,  but 
did  not  file  a  brief  of  the  evidence  within  30 
days  after  the  trial.  The  seeeion  of  the 
conrt  continued  for  more  than  80  days, 
and,  during  the  same  term,  the  uourt,  at 
the  Instance  of  the  plaintiffs,  dlBmldsed 
the  motion,  because  a  brief  of  the  evidence 
had  not  been  filed  within  SO  days  after  the 
trial,  resting  the  decision  upon  the  act 
above  referred  to.  Subsequently,  in  the 
same  term,  this  Judgment  waa,  at  the  in- 
stance of  the  defendants,  set  anlde,  and 
the  motion  for  a  new  trial  was  rdnstat- 
ed.  To  this  last  Judgment,  the  plcUntlffs  ex- 
cepted, and  the  question  made  for  our  de- 
cision is  whether  the  act  applies  to  a  ease 
pending  at  the  time  of  its  passage  and 
tried  afterwards. 

1.  TheactamendssectionSnOof  the  Code 
by  adding  thereto  a  requirement  that  In 
ordinary  applications  for  a  new  trial  a 
britf  of  the  evldoice  shall  be  filed  within 
80  days  alter  tbe  trial.  Acts  1889,  p.  83. 
But  tbe  act  concludes  with  two  provisos, 
the  first  of  which  is  as  follows:  "Provid- 
ed, that  tbe  provisions  of  this  act  shall 
not  apply  to  cases  now  pending  In  which 
motions  are  made  for  new  trials. "  There 
can  be  no  doubt  that  tbe  description, 
"cases  now  pending, "  embraces  all  exist- 
ing cases  not  tried,  though,  in  a  laise 
sense,  it  embraces  also  such  as  have  been 
tried  but  not  yet  disposed  of  *oy  final  Judg- 
ment. Used  In  the  restricted  soiae,  tbe 


description  would  apply  to  untried 
only ;  used  in  the  large  sense.  It  woald  still 
apply  to  them,  but  would  include  soma 
tried  cases  in  addition.   But  no  ordinary 
or  appropriate  use  of  the  deacrlpHoa 
would  limit  Its  application  to  tried  eases, 
and  exclude  tbe  untried.  Such  a  limita- 
tion, it  Intended,  would  have  to  be  Indi- 
cated by  the  context;  that  Is,  by  words 
associated  with  thesewordsas  part  of  tbe 
description  Itself,  or  as  part  of  the  enact- 
ment outside  of  tbe  description.   Tbe  as- 
sociated words  forming  part  of  the  de^ 
scriptlon  are  the  words,  "In  which  mo- 
tions are  made  for  new  trials.*  Gram- 
matically speaking.  ** are  made"  Is  tfaepas- 
slve  voice  of  the  verb  "to  make. "   It  may 
refer  to  past  or  to  future  time.   When  tbe 
reference  Is  to  past  time.  It  signifies  "have 
been  made; "  when  to  future  time.  It  stgni- 
fles  "shall  bemadr>."  Whether  tested  hv 
grammar,  or  by  usage  wltbont  reference 
to  grammatical  rules,  the  expreiMlon. 
"cases  now  pending  In  which  motions  an* 
made  for  new  trials,"  may  be  uoderstood 
as  "cases  now  pending  In  which  motions 
have  been  made  for  new  trials,"  or  as 
''cases  now  pending  In  which  motions 
shall   be   made  for   new  trials."  The 
phrases,  "are  made,"  "are  done,"  "are 
committed," "are  paid,"  "are  satisfied,* 
etc.,  used  In  tbe  sense  of  "shall  be  made.* 
"shall  be  done,**  "shall  be  committed," 
"shall  be  paid,"  "shall  be  satisfied, "  etc.. 
may  be  found  scattered  up  and  down 
through  the  whole  range  of  statute  law. 
No  doubt  the  instances  of  the  "shall  be* 
sense  are  much  more  numerous  In  our 
statutes  than  Instances  of  the  "  have  been  * 
8enee,1or  tbe  reason  that  it  Is  the  business 
of  statotes  to  provide  and  prescribe  for 
the  future,  not  for  the  past.  StIU  tbe  furro 
"are  made"  is  ambiguous,  and  therefore 
cannot  safely  be  relied  upon  to  exclude 
untried  cases  from  the  words  "cases  now 
pending, "  and  confine  those  words  to  cases 
already  tried  when  thestacute  we  are  con- 
struing was  enacted.  On  the  other  band, 
though  tbe  ambiguity  is  but  slight.  In  view 
o:  the  ordinary  signification  uf "  cases  iiend- 
ing,"  slight  as  it  Is,  we  cannot  be  quite 
sure,  reading  the  first  proviso  alone,  that 
the  legislature  intended  the  words  "are 
made"  to  be  taken  In  the  sense  of  "shall 
be  made."   When  we  pass  to  the  second 

Krovlso,  however,  all  doubt  vanishes,  the 
Luguageof  that  proviso  being:  "And  pro- 
vided, further,  that  the  provisions  of  this 
act  shall  not  apply  to  cases  already  triefl 
In  which  motions  for  new  trials  may  l»e 
made  or  are  now  pending."  To  extend, 
much  mure  to  restrict,  the  first  proviso  to 
cases  whlcb  had  been  tried  when  the  act 
was  passed,  would  assign  to  that  proviso 
some  of  tbe  Identical  cases  which  are  ex- 
pressly Included  In  tbe  second,  namely 
those  in  which  motlonsfor  new  trials  wet« 
thon  pending.  If  these  cases  had  already 
been  provided  for  In  the  first  proviso, 
why  should  the  l^slature  have  "further* 
provided  for  them  in  the  second  ?  If  they 
had  alreadybeen  excepted  from  the  opera- 
tion of  the  amending  statute,  it  would  be 
nonsense  to  except  them  again  by  a  fur- 
ther proviso  introduced  in  part  for  that 
express  purpose.  By  construing  the  flnt 
proviso  as  spring  to  cases  pendlns,  but 
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not  yet  tried,  when  tbe  lefflBlatare  dealt 
with  them,  we  have  a  subject-matter  for 
"ttiat  proTlBo  to  operate  upon ;  bnt*  con- 
atmlnK  It  ae  applying  to  caaes  then  al- 
ready tried,  we  have  no  eobject-matter  for 
it  whatever,  without  treating  theeecond 
proviao  as  a  mere  repetition  of  the  flnit, 
as  to  one  and  perhaps  the  larger  class  of 
cases  provided  fur  by  the  second.  The  two 
classes  for  which  the  latter  provides  are 
exhaostlve  ol  all  tried  easea  wblcb  it 
could  have  been  the  pnrpose  of  tfae  legls- 
lAtore  to  save  from  being  affected  by  the 
amending  act,  for  any  motion  for  a  new 
trial  In  such  cases  that  could  hare  been 
affected  Uno  saving  had  been  made  would 
either  be  a  motion  then  pending  or  one 
thfi-eafter  made;  and  the  second  proviso 
inclndes  both.  The  only  use  which  the 
legislature  could  bavebadfor  tbeflrstpro- 
-vlHo  was  to  reach  untried  cases :  for,  were 
that  proviso  stricken  out,  the  act,  as  a 
-whole,  would  have  exactly  the  same 
meaning  and  effect  touching  tried  cases 
as  It  now  has. 

2.  The  question,  then,  for  unr  decision. 
In  Its  ultimate  form,  Is,  can  we  reject  the 
first  proviso  as  senseless  or  superfluous, 
and  thus  disregard  the  settled  rule  of  con- 
■tructlon  that  effect  la  to  be  given  to  all 
the  words  of  a  statute,  and  none  of  them 
rejected  arbitrarily?  Here  la  a  clause  con- 
sisting of  22  words,  which  Is  susceptible  of 
having  effect  without  doing  the  least  vio- 
lence to  any  of  the  words  or  to  the  clause 
as  a  whole.  Shall  we  treat  It  as  needless 
-verbiage,  either  because  we  think  the  leg- 
islature might  have  expressed  the  ap- 
parent meaning  more  directly,  and  in  few- 
er words,  or  because  we  think  the  legisla- 
ture ought  not  to  have  had  the  meaning 
and  purpose  which  Its  language  Imports? 
Surely  it  Is  no  sufflclent  reason  for  depart- 
ing from  established  rules  of  construction 
that  a  conrt  may  believe  the  legislature 
ought  to  hare  It^slated  differently  from 
what  It  seems  to  have  done.  That  we 
would  not  have  introduced  this  proviao 
Into  the  act  had  we  been  legislating  Is  true 
enough,  tor  wecan  see  no  cause  for  except- 
ing all  i)eiidlng  cases  from  the  new  rule  as 
to  the  time  of  filing  the  brief  of  evidence. 
Yet  the  l^lalature  might  have  seen  such 
cause.  We  can  see  that  an  act  which  was 
to  take  etieet  Immediately  upon  Its  pas- 
sage might  not  become  sufficiently  known 
for  a  considerable  time  thereafter  to  be  a 
guide  for  the  new  practice  In  such  pending 
cases  as  might  be  tried  shortly  after  the 
act  was  passed.  It  would  have  been  quite 
sensible  and  proper,  therefore,  to  fix  some 
future  time  for  the  act  to  go  Into  opera- 
tion as  to  pending  cases;  but.  Instead  of 
adopting  this  resource,  the  legislature 
thought  proper  not  to  allow  the  act  to 
affect  pending  cases  at  all.  The  object. 
If  It  needed  our  approval,  was  a  good 
one.  The  mode  of  accomplishing  It,  how- 
ever. Is  different  from  the  one  we  sbonld 
have  chosen.  Inasmuch  as  ttie  allowance 
of  a  reasonable  time  for  tbe  act  to  become 
known  did  not,  as  we  would  think,  render 
it  necessary  to  save  all  pending  cases  from 
the  new  requirement,  but  such  only  as 
might  be  tried  within  a  limited  time.  Nor 
are  we  free  to  reject  this  clause,  because 
the  legislative  will  might  bave  ben  ex- 
v.ll8.B.no.28— Gfi 
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firessed  more  dlrectiy,  or  with  leas  clrcnm- 
ocution.  In  a  great  number  of  Instances, 
the  l^slatlve  mind  moves  In  a  mysterions 
way  In  choosing  language  to  express  Its 
Intention.  If  courts  decline  to  follow  It 
through  the  Indirect  and  complicated 
phraseology  sometimes  employed,  many 
acts  of  the  general  assembly  would  fall  of 
Interpretailon  according  to  the  true  in- 
tent and  purpose  of  our  law-makers.  A 
very  wise  statute  may  be  a  very  loose  and 
rambling  one  In  mere  literary  expression. 
It  is  not  the  care  of  the  Ityislature,  per- 
haps not  eomuch  as  it  should  be, to  couch 
its  enactments  in  correct  and  concise  lan- 
guage. A  striking  example  of  this  Is  af- 
forded by  an  act,  passed  In  1879,  to  dis- 
pense with  prosecutions  In  felony  as  a  con- 
dition to  prosecuting  a  civil  action  there- 
for as  a  private  tort.  To  accomplish  this 
simple  object,  tbe  legislature  enacted  as 
follows:  "Be  It  enacted,"  etc.,  "that  from 
and  after  the  passa'ge  of  this  act  the  pro* 
visions  of  section  2970  of  the  Code  of 
<5eorgia  of  1873,  which  declares :  'If  the  In- 
Jury  amounts  to  a  felony  as  defined  by 
this  Code,  the  person  luiv  must  eithw, 
slmnltaneously  or  concurrently  or  pre- 
viously, prosecute  (or  the  same,  or  allege 
a  good  excuse  for  tbe  failure  so  to  prose- 
cute,*— shall  not  apply  to  torts  committed 
by  railroad  corporations  or  other  Incor^ 
porated  companies,  or  their  agents  or  em- 
ployes, nor  shall  the  same  apply  to  natu- 
ral persons. "  Acts  187&-79,  p.  66.  The  end 
contemplated  was  accoinpltshed.  (Rail- 
road v.  Meigs,  74  <Ja.  857;  Powell  V.  Rail- 
road Co.,  77  Oa.  192.  8  8.  E.  Rep.  767;)  but 
certainly  the  linguistic  process  was  one  of 
considerable  circuity  and  complexity.  As 
in  that  Instance,  so  In  this  all  the  words 
of  the  legislature,  however  numeroas, 
ought  to  be  preserved,  and  effect  given  to 
the  whole,  If  It  can  be  done.  No  doubt 
courts  could  sometimes  better  legislation 
by  rejeetlug  some  of  the  words  delivered 
to  them  by  the  legislature  for  constme- 
tlon,  but  to  do  this,  courts  have  no  pow- 
er. If,  according  to  sound  construction, 
legislation  Is  found  to  be  faulty  and  Im- 
perfect, the  courts  have  no  rightful  alter- 
native but  to  wait  for  legislative  correc- 
tion and  Improvement  by  amending  tbe 
law.  In  no  other  way  can  the  separation 
between  tbe  l^slatlve  power  and  tbe  Ju- 
diciary be  kept,  as  the  constitution  In- 
tends it  to  be,  distinct.  In  reinstating  the 
motion  for  a  new  trial  In  tbe  present  case, 
the  court  adopted  and  applied  a  correct 
construction  of  the  actin  question.  Jodg- 
ment  affirmed. 


DndoAB  V.  ItAXXmx, 
(Supreme  Court  of  Oeorgta.  JvSj  7,  1800:) 
Peaotiob  in  Civil  Cases — Caujito  Ca8B  Out  <w 

OBDBR— ReOFBNINO  .TUDOIIBKT. 

1.  The  superior  court  may  In  its  discretion 
call  a  case  oat  of  its  order  on  tiie  docket,  Uie  case 
beine  founded  on  an  nnoonditional  contract  In 
writing,  and  no  Issuable detense  having  been  filed 
CD  oath,  and  maydlspcse  of  tbe  same  (^rendering 
ludgment  for  the  plaintlfE.  This  may  be  done 
though,  tbecase  having  been  answered  to  by  coun- 
sel at  the  appearance  term,  the  general  issue  is 
to  be  considerod  as  filed. 

2.  The  absence  of  the  defendant  from  Itie 
conrt  at  the  ttma  of  tiio  call,     xoason  of  siok- 
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ness,  wo  tiiat  th«  ple«  ooolfl  not  than  be  verified, 

would  not  hinder  counsel  from  preparing  UieplM 
and  acquainting  the  court  with  its  couteots.  This 
not  being  done,  ana  no  excuse  appearing  why  it 
was  sot  done,  and  the  specifio  facts  ^poaed  to  be 
pleaded  not  beitur  stated,  the  ooart  did  not  err  In 
oenyliiiB  the  applicatioii  of  ooimwl  to  poatpoM  or 
oonunue  the  case  on  aooonnt  of  hla  ouentv  idck- 
ness.  There  was  do  sunesUon  that  the  iires- 
enoe  of  tbe  client  was  needed  for  anypurpose  but 
to  Terlfy  the  plea,  and  it  affirmatlrely  appeared 
ttiat  he  was  in  attendanoe  upon  tiie  court  during  the 
previouB  week. 

8.  To  prevent  a  failure  of  Justice,  it  might  be 
competent  for  the  court  to  entertain  a  motion  to 
open  tiie  Judgment  upon  an  affidavit  of  merits, 
setting  forth  tiM  defensive  facts,  together  with 
an  offer  to  plead  ingtanter,  and  sbowlog  good  ex- 
onse  for  not  having  pleaded  at  the  proper  time. 
iauUalnu  by  Ois  Court.) 

Error  from  BOperlor  coart,  Qordon 
county ;  Milnbr,  Jud^. 

E.  J.  Kiker,  for  plaintiff  In  error.  W.  K. 
3ioom,  lor  d^tendaut  Ip  error. 

Blbcki,et,C. J.  Lackeybaviug  broaRht 
snlt  affolnat  Dagger  on  a  promissory  note, 
an  unconditional  contract  In  writing,  tbe 
eaee  was  answered  to  by  counsel  at  tbe 
appearance  term,  but  no  plea  was  actnally 
filed.  The  general  iBBue,  bowever,  Is,  un- 
der tbe  Code,  considered  as  filed  as  a  legal 
Incident  of  appearance  and  answer.  At 
the  trial  term,  during  the  second  week, 
the  case  was  called  out  of  Its  order  on 
the  docket  at  the  Instance  of  plaintiff's 
counsel,  and  In  the  absence  of  the  defend- 
ant. Tbe  defendant's  counsel  being  pres- 
ent objected,  and  mored  thecourt  to  post- 
pone any  final  dlspodltton  ol  the  case  un- 
til it  came  up  in  r^ular  order,  or  else  to 
continue  It,  showing  for  cause  that  his 
client  was  absent  by  reason  of  sickness. 
Uiat  he  had  a  meritorious  defense,  which 
be  wished  and  Intended  to  plead,  but  could 
not  then  do  no  because  of  the  absence  of 
his  client,  whose  nttendnncewas necessary 
(or  the  purpose  of  verifying  the  plea.  The 
court  denied  the  application,  refusing 
either  to  postpone  or  contlnne  the  case, 
and  proceeded  to  render  Judgment  tor  the 
plaintiff,  under  the  constitutional  power 
to  render  Judgment  without  a  Jury,  where 
DO  issuable  defense  has  been  filed  on  oath. 
Cpon  this,  error  is  assigned. 

1.  There  can  be  no  doubt  that  It  was 
competent  fur  the  court.  In  the  exercise  of 
Its  dlseretlon,  to  call  tbe  case  out  of  its  or- 
der on  tbe  docket.  Accordli^  to  the 
twenty -seventh  rule  of  the  superior  courts, 
(Code,  1349,)  though  oases  are  to  he 
called  and  tried  In  the  order  In  which  they 
are  docketed,  unless  there  Is  some  reason 
for  a  departure  from  that  order,  a  depart- 
ure Is  allowable.  In  the  discretion  uf  the 
court,  for  the  purpose  of  giving  facility 
and  expedition  to  Its  proceedings,  or  tor 
furthering  the  ends  of  Justice.  It  Is  a  eon- 
venlent  and  useful  practice,  and  one  which 
facilitates  and  expedltee  the  transaction 
of  buainees,  for  the  superior  court  to  take 
Dp  and  dispoBe  of  cases  ready  for  Judg- 
ment, wbere  no  Jury  Is  needed,  at  any  and 
all  times  in  the  Intervals  of  Jury  business. 
This  practice  has  grown  up,  and  become 
common, since  the  power  to  dispense  with 
Juries  In  certain  cases  was  first  conferred 
upon  the  court  by  the  constitution  of  1868. 
'Chat  the  ca«e  was  answered  to,  and  there- 


fore the  general  Issne  considered  as  filed, 
has  no  bearingupon  either  the  right  of  the 
court  to  call  tbe  case  out  of  its  order  or 
thecompetency  of  the  court  to  renderjadg- 
ment  without  a  Jury.  That  sort  of  plea, 
with  no  TerificatlOB  of  Its  truth,  iraa  ut- 
teriy  impotent  tor  any  purpose,  aare  to 
put  the  plaintiff  on  the  prodactton  of  tbe 
Instrument  declared  upon,  which.  Indeed, 
ought  to  be  required  perhaps  in  every 
case,  whether  there  is  a  plea  or  not. 

2.  When  the  court.  In  the  exercise  of  its 
discretionary  power,  had  varied  tta«  order 
of  the  case  from  that  In  which  It  stood  on 
the  docket,  then  It  stood  befure  the  court, 
not  as  a  case  out  of  order,  but  In  order  tor 
final  disposition,  and  the  qaestion  is 
whether,  upon  the  showing  made  by  the 
defendant's  counsel,  the  conrt  ahoald  have 
assigned  It  a  new  and  different  order  by 
postponement,  or  else  granted  a  contin- 
uance.  The  showing  afilrmed  that  thm 
was  a  meritorioas  defense,  bat  of  what  It 
consisted,  was  not  stated.  The  specific 
facts  constituting  it  were  not  disclosed. 
The  counsel  decided  that  tbe  plea  he  in- 
tended to  file  was  meritorious,  bat  did  not 
submit  that  question  for  consideration  or 
decision  by  the  conrt.  He  made  a  good 
showing  why  the  plea  could  not  then  be 
verified,  but  none  why  it  coold  not  be  pre- 
pared, and  the  court  made  acqaainted 
with  Its  contents.  There  was  nu  eugges- 
lion  that  the  client  was  needod  for  any 
purpose  hut  to  verify  the  plea.  It  was 
not  stated  that  he  was  needed  am  a  wit- 
ness In  the  case.  And  It  affirmatively  ap- 
peared that  he  was  in  attendance  upon 
the  u«>art  tbe  week  before.  Why  was  not 
the  plea  verified  thra?  The  txlal  tenn  (tf 
tbe  case  had  arrived,  and,  as  we  have  jost 
ruled,  the  case  was  subject  to  call  any  day 
the  court  thought  projwr  to  take  it  up. 
Tberemust  have  been  somelacheeiiy  client 
or  counsel.  In  not  having  the  plea  ready 
for  verification  and  verified.  It  was  due 
and  past  dne,  yet  was  not  forthcoming. 
Snbsequentsicknesscannutcancel  thectm- 
sequences  of  a  faUnre  in  diUgenoe  which 
should  have  been  exercised  before  the  sick- 
ness intervened.  We  cannot  excuse  onr- 
selves  for  not  having  done  something 
which  we  ought  to  have  done  by  ahowlng 
that  we  afterwards  became  unable  to  do 
It.  The  court  violated  no  law,  so  far  as 
appears  from  the  record  before  ub,  by  go. 
Ing  straight  along  with  tbe  case,  and  ois. 

goeing  of  it  Just  asthoaf^  noirickneas  had 
appened. 

3.  Should  there  be  morefacts  bearing  on 
the  substantial  Justice  of  the  matter,  and 
on  the  excuse  for  not  pleading,  than  have 
been  brought  before  us.  It  might  be  com- 
petent for  the  superior  court  to  entertain 
a  motion  to  op«i  the  Judgmmt,  and  let 
defense  yet  be  made,  keeping  alive  the 
Judgment,  however,  ontil  the  result  of  the 
litigation,  and  then  setting  it  aside  or  not. 
In  accordance  with  that  result.  But  this 
could  be  done,  if  at  all.  only  upon  an  affi- 
davit of  merits  setting  forth  the  defensive 
facts,  an  offer  to  plead /a«£aBter,aad  show- 
ing good  excuse  for  not  having  pleaded 
at  the  proper  time.  In  other  wurda.  It 
would  seem  that  a  motion  mig^it  serve  to 
attain  the  ends  of  snbstanttal  JusUoe  be- 
twew  the  parties,  U,oa  tlie  i^i&clplai 
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equi  ty,  there  le  no  real  debt,  and  If  the  de- 
fendant baa  been  prevented  from  making 
It  so  appear,  nut  by  negllKence,  buc  by 
elckneiH  or  otber  mlafortune.  So  far  as 
a.pTjeara  to  oa,  no  plea  aettlnff  forth  any 
<lerenBe  has  even  yet  heext  verified  or  filed ; 
and  were  we  to  reverse  the  JadKment, 
what  certainty  la  there  that  any  ever 
would  be  filed?  Having  obtained  Bome 
^elay  by  bringing  his  writ  of  error,  and 
srettug  a  reveraal,  the  defendant  might 
change  his  mind,  and  conelode  nut  to  file 
any  plea  after  all.   Judgment  atBrmed. 


HlOOINBOTHAlf  r.  Cahpbbi.1.. 
iSvprane  Court  €f  Qeorifia.  Jnly  8, 1890.) 
ZTiv  Tbuii— IvsTHUonom. 

1.  Tbongh  the  charge  of  the  court,  conBtmed 
as  a  whole,  be  ia  the  mala  correct,  ^et,  for  errors 
or  inaccoratdea  therein  which  may  have  misled 
the  Jury,  the  trial  Judge  may  srant  a  flnt  new 
trial,  ana  this  coturt  generaUy  will  not  control  his 
diaoretion  In  so  doing. 

2.  To  charge  the  inrvin  acivil  case  that  they 
are  the  Judges  d  the  law  and  Jhe  facts  which 
have  been  snbmitted  to  them  is  erroneous. 

S.  It  is  not  aconrate  to  instruct  the  Jury  that 
slig'ht  circumstances  will  carry  conviction  of  the 
'Oziatence  of  fraud,  the  more  correct  ex^vesslon 
being  that  slight  oiroomstancea  may  he  sul&oient 
to  carry  conviotl  on  of  Its  azlstenoe. 

4.  Then  was  no  evidence  to  waxrant  the  court 
in  instmcting  the  Joxy  on  tlie  ral^eet  of  fnmlsli- 
ing  liquor  or  other  IntozioBntB  wriBoient  to  de- 
range the  mind  of  the  maker  of  the  oonvc^anoe  in 
question. 

5.  Where  a  motion  for  a  new  trial  was  or- 
dered in  term  to  be  heard  at  chambers  on  a  given 
day,  and  was  then  coutlnned  to  anothw  day, 
which  wap  the  fiiet  day  of  on  adjoomed  tenu  of 
the  court,  no  further  oontlnnanoe  was  neoeaaary, 
and  the  motion  could  be  heard  at  anytime  during 
snch  adjourned  term.  Jurisdiction  to  proceed  In 
term  is  not  lost  by  an  order  to  hear  at  cham* 
bers. 

0.  The  pldntifl  in  error  having  toonght  np- 
«o  much  of  the  brief  of  evidence  and  snoa  parts 
of  the  record  aa  are  material  to  a  olear  under- 
standing of  the  errors  complained  of,  and  It  clear- 
ly appearing  to  the  supreme  court  that  all  mat- 
ter brooght  np  by  ttie  defendant  In  error  is  super- 
Sucna,  it  is  ordered  that  the  ooat  of  bringing  up 
this  aoditicmal  matter  he  paid  hy  aald  defenunt 
(Syllabu*  by  the  Covrt.) 

Error  from  superior  coart,  Floyd  coun- 
ty; Maddoz,  Judge. 

Deaa  A  Umltb,  lor  plaintiff  hi  error. 
Dabntgr  A  FOaeMoDAAIoMdarA  Wrigbt, 
for  defendant  In  error. 

Blbcklbt,  0.  J.  In  this  eaee,  adeed  of 
conveyance,  made  by  a  mother  to  herson, 
was  attacked,  as  having  been  procured 
by  the  Hon  through  fraud  committed  up- 
on bis  mother.  The  object  of  the  attack 
wat)  to  set  aside  and  cancel  the  deed. 
The  jury  found  lu  favor  of  the  plaintiff. 
The  court,  on  motion  of  the  defendant, 
xranted  a  new  trial,  and  the  plaintiff  ex- 
cepted. 

1.  Construing  the  charge  of  the  court  as 
a  whole,  and  looking  to  Its  general  tenor, 
not  aerntinlsing  it  closely  to  discover  In- 
accuracies, it  seem8  In  the  main  correct, 
but  undoubtedly  it  contafna  some  inaccu- 
racies, which,  by  possibility,  may  have 
tnlBled  the  Jury,  and  for  these  the  trial 
court  might  very  properly  grant  a  first 
new  tilal.  This  having  been  done  by  the 
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Judgment  excepted  to,  we  sbedl,  following 
the  general  rule  in  such  cases,  forbear  to 
control  the  discretion  exercised  In  so  do- 
ing. 

2,  In  the  trial  of  civil  causes,  tbe  reepon- 
BibiUty  tor  the  law  of  the  case  rests  whol- 
ly upon  the  Judge.  Tbe  Jury  must  take  It 
from  him,  and  as  he  expounds  It,  with  no 
concern  on  their  part  for  the  correctness 
or  Incorrectness  of  his  exposition.  In- 
stead of  an  Instructing  the  jury,  the  Judge 
charged  them  that  they  were  the  Judges 
of  tbe  law  and  the  facts  which  had  bf^n 
submitted  to  them.  White  In  one  sense 
this  was  not  abHulutely  Incorrect,  for.  In 
civil  as  well  as  criminal  cases,  the  Jury  ap- 
ply the  law  to  the  facts,  and  exercise  that 
d^ree  of  Judgment  upon  It  which  Is  neces- 
sarily Involved  In  doing  so,  still  snob  In- 
structions, unattended  with  a  caution  to 
accept  tbe  law  as  announced  by  tbe  court, 
might  be  mieleadlng.  Tbe  Jury  could  un- 
derstand them  as  Implying  tbe  same  func- 
tions on  their  part  with  reference  to  the 
law  CM  the>' were  to  exercise  with  reference 
to  tbe  facts,  and,  knowing  that  It  was 
upon  them  to  ascertain  and  settle  what 
the  facts  really -were,  they  might  think 
they  had  the  same  office  to  perform  touch- 
ing the  law.  They  might  conclude  that 
they  were  to  recognise  as  law  that  which 
they  thought  it  was,  rather  than  that 
which  the  Judge  said  It  was.  It  Is  true 
that  the  danger  of  such  a  mistake  was 
not  imminent;  but  that  It  existed  at  all, 
by  reason  of  an  inaccurate  expression  from 
the  iMmch,  might  very  proi>erIy  render  the 
Judge  desirous  of  an  opportunity  to  cor- 
rect It  on  a  future  trial,  especially  if  he 
had  any  doubt  of  the  correctness  ol  the 
verdict.  In  so  far  aa  It  involved  elements 
of  law  as  dlstingulshM  from  matter  of  lact. 

8.  Another  inaccuracy,  and  perhaps  a 
graver  one,  was  committed  Is  charging 
tbe  Jury  that  i^bt  drcumstauces  wlU  car- 
ry conviction  of  the  existence  of  fraud. 
The  Jury,  If  they  adhered  to  the  letter  of 
this  instruction,  might  have  explored 
the  evidence  for  slight  circumstances  Indi- 
cating fraud,  and,  having  found  them, 
there  rested  I  f^he  court  having  said,  pre- 
sumably as  matter  of  law,  that  such  cir- 
cumstances will  carry  conviction  of  the  ex- 
istence of  fraud.  Had  the  court  osed  the 
more  accurate  expreeslou  furnished  by  the 
Code,  (section  2fSl,)  that  slight  clrcum- 
Btauces  may  be  sufficient  to  carry  convic- 
tion of  Its  existence,  there  would  have  been 
no  danger  of  ciileconBtruction. 

4.  Another  vice  of  the  charge  was  that 
It  dealt  with  a  subject  on  which  there  was 
absolutely  no  evidence.  Moreover,  the 
mischief  naturally  attending  this  kind  of 
Instruction  was  aggravated  by  the  explo- 
sive and  inflammablenature  of  the  tmbject 
thtis  brought  to  tbe  attention  of  the  Jury, 
the  same  being  the  famishing  of  liquor  or 
other  intoxicants  to  the  mother,  snfflclent 
to  derange  her  mlud,  as  a  means  of  perpe- 
trating upon  her  the  alleged  fraud,  bo 
far  from  there  being  any  evidence  that  snch 
a  thing  was  done  or  attempted,  all  the 
evidence  applicable  to  the  question  was 
directly  to  the  contrary. 

5.  The  motion  tor  a  new  trial  was  or- 
dered In  term,  to  be  heard  in  chambers  on 
a  i^ven  day,  and  was  then  continued  to 
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another  day.  This  latter  was  the  day  on 
which  an  adjourned  term  or  the  court  be- 
^an.  The  motion  wae  not  beard  on  that 
day.  and  no  order  waa  passed  continuing 
It  to  any  future  day ;  but  the  motion  was 
heard  and  dlapoaed  of  dnriuK  the  ad- 
journed term  then  pending.  The  order  to 
hear  at  chambers  certainly  could  not  (11 
vest  the  court  of  Jurladlctlon  to  proceed 
In  term;  and,  the  motion  having  made 
its  way  back  from  chambers  to  a  session 
of  the  court  by  a  continaance  to  the  day 
on  which  that  session  commenced,  no  fur- 
ther contlnuuncewaa  necessary.  The  mo- 
tion, having  been  out  on  anexcnrBlon,had 
returned  home;  and,  wbm  at  borne, It  had 
come  to  stay  until  finally  disposed  of,  or 
ordered  off  on  anotherexcurslon.  Indeed, 
had  there  been  no  order  bringing  It  back, 
the  court,  while  in  session,  had  full  power 
over  It  as  a  part  of  the  baslncss  of  the 
court,  and  could  deal  with  it  accordingly. 
There  was  no  cause  fordtsmlsslng  the  mo- 
tion, on  account  of  anyfailnre  to  continue 
It,  and  there  was  no  error  in  entertaining 
and  deciding  It  at  the  adjourned  tetm. 

6.  This  case  waa  brought  np  nnder  the 
act  of  1889,  and  connael  for  plaintiff  lo  er- 
rorcomplied  fully  and  faithfully  with  the 
act  In  its  letter  and  spirit.  He  had  cer- 
tain legal  qaeetions,  which  be  wanted  this 
court  to  deCermtne;  and.  with  accurate 
discrimination,  he  culled  out  so  much  of 
the  brief  of  evidence,  and  such  parts  of  the 
record,  ha  were  material  to  a  clear  under- 
standing of  the  errors  of  which  he  com- 
plained ,  Counsel  for  defendant  In  error, 
nevertheless,  as  it  was  his  privilege  to  do, 
bronght  up  other  parts  of  the  brief  of  ev- 
idence, which  proved  utterly  ueelesB,  as 
tb^  cast  not  one  ray  of  new  light  upon 
the  legal  questions  which  we  were  called 
upon  to  decide.  The  purpose  of  the  act  Is 
to  strip  cases  as  much  as  possible  of  use- 
less and  superfluous  matter,  thus  reducing 
the  expense  of  taking  the  opinion  of  this 
coort  on  legal  qaeattons,  and  reducing 
also  tbe  time  and  labor  Involved  In  exam- 
ining transcripts  of  the  record.  Both 
these  consideration B  are  of  great  moment, 
and  the  act  is  a  wise  and  wholesome  law. 
It  clearly  appearing  that  the  matter 
brought  up  by  tbe  defendant  Is  wholly 
snperflnoDS  and  useless,  the  cost  of  bring- 
ing up  tbe  same  must  be  paid  by  him. 

Judgment  affirmed. 


East  Tbnhbsbbb.  V.  &  O.  Bt.  Co.  t.  Bub- 

NET. 

(Supreme  Court  <tf  Oeorgla.  Jnly  7, 18M.) 
Appexi^  RitvBKaAi — Ltaccubacibs  ijt  Chaboh. 
Wliere  the  verdict  against  a  railway  com- 
pany for  tdlUne  stock  by  tbe  careless  ruDnioa  of 
a  train  is  sati^otory  to  the  trial  judge,  ancT  Is 
also  satisfactorr  to  this  court  upon  the  substan- 
tial merits  of  uie  oontroversy  tested  by  the  evi- 
dence adduced  by  tbe  oompany  Itaelf,  thecasewill 
not  be  renuuided  for  a  new  trial  on  aooount  of 
mistakes  or  Inaocnracles  in  the  charge  of  tbe 
court  to  the  Jury. 
(SyUabus  by  the  Court.) 

Error  from  superior  court,  Floyd  coun- 
ty: Maddoz,  Judge. 

C.  Af  TbotDWtll  and  BsusoB  A  Rntbatibrd, 
for  plain  tiff  In  error.  Wrtgbt  dkHarrta, 
for  defeodant  in  error. 


BtxcKLvr,  C.  J.  The  action  was  for 
the  killing  of  a  mnle  by  the  n^lgent  run- 
ning of  a  passenger  train.  Two  witnesHai 
testified  tbut  the  mule  was  worth  $150, 
and  the  plaintiff  himself  testified  that  it 
was  worth  from  tUt^  to  (IfiO  The  Tndfct 
of  the  Jury  was  for  9140.40.  The  mole  was 
one  of  six  bead  of  live-stock  tnroed  by  tiw 
plaintiff  Into  a  lot  to  get  water.  The 
fence  being  low,  and  the  bars  down,  tfaej 
escaped,  and  sla^yed  upon  tbe  railroad. 
The  engineer  testified  that  from  tbe  sta- 
tion to  where  tbe  mule  was  killed  was  ao 
eighth  of  a  mile,  and  that  he  could  see  the 
whole  track  from  the  station;  that  he 
saw  tbe  stock,  but  none  of  tbem  were  un 
the  track,  they  were  on  the  aide  of  tbe 
track  ;  that  he  did  not  stop  the  train,  or 
blow  the  whistle,  bat  turned  the  cylinder 
cock  which  made  a  noise  on  botli  sides  of 
the  engine;  that  blowing  the  wblatie  is 
sometimes  more  apt  to  drive  stock  on 
than  oft  the  track ;  and  that  the  engine 
ran  past  the  mules  without  striking  cuy 
of  them.  Tbe  fireman  testified  that  be 
told  the  engineer  to  look  out  for  stock, 
and  that  the  engineer  tamed  the  t?ylind«- 
cock,  and  that  the  train  ran  by  tbe  mules, 
they  not  being  on  the  track,  bat  on  the 
side  of  it  near  the  end  of  Uie  crose-tira: 
that,  looking  back,  he  saw  tbe  basfcas^ 
car  hit  one  of  the  mules  as  It  tomed,  and 
throw  it  over  to  the  water  near  tbe  cul- 
vert. The  mule  was  afterwards  found 
there  dead.  The  motion  for  a  new  trial 
complained  of  the  verdict,  and  of  tbe 
charge  of  the  court  as  objectionable,  la 
two  respects:  (1)  In  Instructing  tbe  jury 
that  "If  the  employes  ol  the  road  who 
were  operating  the  train  were  prudent 
men,  and  bad  known  that  tbe  mule  al- 
leged to  have  been  killed  belonged  to  th«n, 
would  they,  as  prudent  men.  have  run 
the  train  Just  as  they  did?  If  so,  the  Ian- 
would  excuse  them;  otherwise,  not."  (2) 
In  adding,  after  charging  section  S0S4  ol 
the  Code,  that,  **1f  the  bars  were  left  down 
so  that  the  mole  did  escape  through  them 
by  reason  thereof,  it  would  be  competent 
for  the  Jury  to  cunrider  this  fact,  and  give 
the  road  credit  to  the  extent  of  this  de- 
gree of  negligence,  provided  it  Increased 
the  risk  of  the  road,  and  provided  further 
that  the  employes  of  the  road  did  exercise 
all  ordinary  and  reasonable  care  to  avoid 
tbe  Injury,  rad  could  not  avoid  it." 
Though  the  form  Is  subject  to  criticism, 
we  am  not  sure  that  the  matter  of  tlie 
first  Instmction  Is  substantially  variant 
from  the  standard  of  diligence  whfch  tbe 
company  waa  bound  to  observe.  Tbe 
second  instruction,  treated  as  an  attempt 
to  state  or  apply  the  rule  of  contributory 
negligence,  is  manifestly  Inaccarate;  bat 
we  think,  as  did  the  court  below,  that  tlie 
verdict  was  correct,  testing  it  by  tbe  evi- 
dence of  the  engineer  and  fireman,  the 
witnesses  who  best  knew  the  facts,  and 
who  were  Introduced  by  the  eompanj. 
The  mnles  were  upon  the  side  of  tbetrack, 
near  the  end  of  the  cross-ties.  They  were 
seen  In  full  time  to  avoid  injuring  tbem. 
Even  If  they  had  strayed  in  conaeqaence 
of  the  owner's  negligence,  the  resnlt  of 
bis  n^lgence  was  discovered  In  time  to 
save  botb  parties  barmleea  by  the  use  of 
ordinary  and  reasonable  carsw  It  was  no 
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caae  of  surprise,  and  catching  the  em- 
ployes of  the  company  oft  their  ^uard. 
Tbey  were  on  guard*  and  saw  tbe  peril, 
but  used  no  efllcte&t  means  to  ward  It  oft. 
The  whistle  coold  have  been  blown,  and,  If 
iiecesRaiy,  the  train  slowed  up  or  stopped. 
The  engineer  does  not  pretend  that  what 
he  <11d  had  any  result  upon  tbe  position  or 
movement  of  the  mules.   He  saw  that  It 
failed  to  drive  them  off,  and  yet  did  not 
try  tti«  efTect  of  the  whistle  or  anything 
elne.    That  the  whistle  sometimes  does 
mure  harm  than  good  may  be  true;  yet 
tt  IB  matter  of  pnbllc  knowledge  that  tbe 
wliistle  or  stock-alarm  Is  constantly  used 
to  frighten  stock  away  from  the  track. 
The  sugKestlon  that  the  company  Is  not 
liable,  because  the  locomotive,  did  not 
strike  the  mule  but  only  the  hagf;age-car 
struck  It,  showing  that  the  train  did  not 
run  against  thematft,bnt  tbemale  against 
the  train,  la  ot  no  force.   It  was  as  much 
the  duty  of  the  company  not  to  Injore  the 
niuleby  any  part  ot  the  train  as  not  to  In- 
jui-e  It  by  direct  contact  with  the  locomo- 
tive.  The  nature  and  instincts  ot  animals 
must  be  consldenid:  and  to  ran  a  train 
at  high  speed  along  close  to  where  a  num- 
ber of  them  may  be  standing  ur  walking, 
when  a  slight  change  of  position  by  them 
woDld  result  In  th^r  destruction,  has 
tbe  appearance  of  reckleesnesB.  Tbe  bag- 
KBge-carlausaallynext  tothe  engine;  an^, 
aH  it  was  that  car  which  struck  and 
killed  the  mule,  the  animal  must  have 
been  In  very  close  proximitv  to  tho  track 
when  the  engine  passed  It.  There  was 
nut  time  tor  it  to  get  much  nearer;  and 
from  the  fireman's  evfdeneelt  appears  that 
it  was  only  the  act  of  attempting  to 
torn  round  which  brought  about  the  ca- 
tastrophe.  Under  the  facts,  we  think,  the 
trial  court  being  satisfied  with  the  ver- 
dict, there  Is  no  safficlent  reason  for  re- 
manding the  case  lor  a  new  trial.  Judg- 
ment affirmed. 


MiLNBK  V.  BCBBUS. 

(Supreme  Coxat  of  Qetyrgia.  July  7,  1890.) 

NeV  TbUL—BrIBT  of  BviDBlfOE. 

Where,  by  order  of  court,  the  movant  for 
a  new  trial  was  allowed  until  a  subsequent  term 
to  complete  a  brief  of  the  evldeaoe,  and  he  com- 

filcted  It  accardingly,  ^t,  If  he  did  not  present 
t  to  the  Judge  for  approval  at  that  term,  the 
Judge  was  not  bound  to  approve  it  when  present- 
ed to  him  at  the  second  term  thereafter;  and  It 
was  not  error  to  dismiss  the  motion  at  the  latter 
term  for  want  of  an  approved  brief  of  the  evi- 
dence. Continuing  the  motion  from  term  to  term 
would  not  dtspcDM  with  weseating  the  brief  for 
revision  uid  approval  wiuiio  the  time  allowed  by 
the  order,  unless  the  Judge  thought  proper  to  ro- 
Tise  and  approve  it  notwithstanding  the  lapse  of 
time.  He  was  not  bound  to  do  so. 
(SyUohiu  hv  the  Court.) 

Error  from  superior  court,  Muscogee 
county;  Smith,  Judge. 

R.  B.  Tiippe  and  A.  A.  DoMler,toT  plain- 
tilt  in  error.  Pestbody  A  BranaoBt  lor  de- 
leodant  In  error. 

Blrcklet,  C\  J.  The  case  was  tried  at 
the  May  term.  1887,  and  resulted  in  a  ver- 
dict tor  the  claimant.  A  motion  tor  a 
new  trial  was  made  by  the  losing  party ; 
and,  by  order  ot  coart,  the  movant  was 
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allowed  till  the  next  term  to  complete  a 
brief  of  evidence,  and  It  was  completed  ac- 
cordingly^  bat  not  then  presented  to  tbe 
Judge  lor  rertsion  and  approval.  Nor 
was  It  so  presented  antll  the  second  term 
thereafter,  up  to  which  time  tbe  motion 
had  been  regularly  continued,  once  at  the 
suggestion  of  the  conrC  itself.  As  the  con- 
tinuances had  been  resalar,  no  donbt  it 
was  In  the  power,  legally  speakiug,  of  the 
judge  to  revise  and  approve  the  brief  of 
evidence,  although  it  had  been  withheld 
from  htolnspectlon  forso  long  a  time  alter 
the  trial*  and  until  so  late  a  period  In  the 
pendency  of  the  motion:  but  we  know  ol 
no  law  which  obliged  him  to  exercise  this 
power.  In  order  to  revise  the  brief,  and 
guaranty  its  correctness,  he  was  entitled 
to  ha  re  it  presented  while  the  evidence,  as 

given  at  the  trial,  had  some  freshness  In 
is  recollection.  No  doubt  It  was  because 
this  freshness  had  been  lost  that  he  de- 
clined to  approve  tbe  brief  after  so  long 
an  interval  had  elapsed,  not  only  after  tbe 
trial,  hut  after  the  term  of  tbe  court  at 
which  the  brief  was  actually  completed. 
The  delay  in  presenting  It  Is  wholly  with- 
out explanation.  The  record  exhibits  no 
fact  tending  to  Justify  or  offered  as  ajne- 
tlflcatlon,  nor  does  the  Judge  disclose  the 
partlcularreason  of  his  refusal  to  approve 
the  brief;  but,  as  we  can  divine  a  good 
and  Mufflclent  reason  by  merely  recognis- 
ing tbenatarallawof  memory  by  which  Its 
distinctness  and  certainty  ot  past  Impres- 
sions frequently  lade  out  with  the  lapse  of 
time,  tt  Is  due  that  we  should  give  him 
credit  for  acting  underthe  influence  ol  that 
reason  or  some  other  equally  good,  and 
we  do  so  accordingly.  Without  noticing 
any  other  ground  embraced  in  the  motion 
to  dismiss  the  motion  lor  a  new  trial,  we 
hold  chat  the  order  ot  dismissal  was  Justi- 
fied by  the  one  ground  that  the  brie!  ot 
evidence  had  not  been  approved.  Pease  v. 
Peetse,  66  Ga.  277,  cited  in  Moxley  v.  KInloch. 
80  Ga.  47,  7  S.  E.  Bep.  188.  Judgment 
affirmed. 


Habxilton  v.  Gkorqia  Pac.  Rt.  Co. 
{Supreme  Court  of  aeorata.   July  7,  1800.) 
Bill  or  EzospTioxa — Sionino. 
^e  trial  Judge  has  no  power  to  sign  and 
certify  a  bill  of  exceptions  tendered  later  than  60 
days  after  the  floal  decision  complained  of.  The 
statute,  (Code,  %  4263.)  confers  no  such  power, 
and  the  Judge  cannot  derive  it  from  his  own  or- 
der, passed  In  at  out  of  term,  granting  the  psr^ 
furttier  time  to  porepare  and  preseiA  the  uU  in 
exceptions. 

{SyUabiu  by  the  CmtrL) 

Error  from  dty  court  of  Atlanta;  Yah 
Efpkb,  Judge. 

K  R.  Walker  and  QurtreU  A  Xjadaoa,  for 
plaintiff  In  error.  Thomas  0>bb  Jaetoon, 
for  defendant  In  error. 

Bleckley.  G.  J .  This  case  was  argued 
here  upon  its  merits  by  learned  counsel  lor 
both  parties,  but,  after  the  argument,  we 
discovered  by  an  exam&iatlon  ol  the  bill 
of  exceptions  that,  according  to  tbe  facta 
therein  appearing,  we  were  without  any 
rightful  Jurisdiction,  and  could  not  con- 
sistently with  law  entertain  the  caae. 
The  trial  In  tbe  court  below  took  place  on 
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the  2<M:h  of  NoT6mb«r,  1889,  and  reenlted  In 
a  Judgment  of  noiunlt,  which  jodKmentla 
the  aole  subject-matter  of  the  present  writ 
of  error.  The  bill  of  exceptions  wassfs^ned 
and  certlfled  on  the  1st  day  of  February, 
1890,  more  than  60  days  after  the  date  of 
the  decision  complained  of,  whereas,  ac- 
cording to  the  etatate,  (Code,  §  4252,}  the 
loneest  period  allowed  for  tendering  a  bill 
of  exceptions  Is  60  days.  To  sign  and  cer- 
tify a  bill  of  exceptions  tendered  after  that 
period  has  expired,  the  trial  Judge  bus  no 
l^al  power,  no  more  power  than  any  pri- 
vate person.  It  follows  that  the  bill  of 
exceptions,  now  before  us,  has.  In  con- 
templation of  law.noTerlflcatlon  orvalld- 
Ity  whatsoever.  An  attempt  was  made 
before  the  60  days  had  expired,  to-wit,  on 
the  19th  of  December,  to  extend  the  time 
for  preparing  and  preaentingthe  bill  of  ex* 
ceptions  by  an  order  of  tbe  trial  court. 
The  order,  reciting  that,  owing  to  the  in- 
ability of  counsel  for  the  respective  parties 
to  agree  upon  a  brief  of  the  evidence  with- 
out the  stenographic  report  of  the  same, 
taken  down  at  the  trial,  and  becaaae  of 
official  engagements  of  the  stenographer 
hindering  him  from  wrltlngoat  the  report, 
the  plaintiff's  counsel  could  not  prepare 
his  bill  of  exceptions  wltbln  the  time  pro- 
vided by  law.  ordered  that  the  connsel  be 
allowed  until  the  let  of  February  to  pre- 
pare the  snme,  and  have  it  certified. 
Though  not  so  Intended,  this  at  bottom 
appears  like  an  attempt  to  repeal  a  gener- 
al law  of  the  state  by  a  Judicial  order,  but 
in  fact  was  only  an  effort  to  hold  off  its 
application  to  this  particular  case  for  the 
special  reasons  enumerated.  It  is  manifest 
that  the  city  court  uf  Atlanta  had  no  pow- 
er to  do  either.  It  could  no  more  extend 
the  time  limited  by  law  for  commencing 
suit  In  the  supreme  court,  than  for  com- 
mencing suit  In  the  city  court.  Tbe  prop- 
osition Is  too  plain  to  need  support  from 
further  elaboration  ur  argument.  Writ 
of  error  dismissed. 


Stewart  v.  Thompson  et  al. 
{Svepnme  Court  of  Qeorffia-    OoL  8, 1S90.) 

GomiTT  CODBT— JURIBDIOTIONAL  AhoCHT— RSKIT- 

TiNO  Excess. 
"Where  b  promissory  note  is  for  more  than 
9100  priaoii»l,  the  holder  may,  after  remitting 
by  an  entry  on  toe  note  all  the  excess,  hrlng  suit 
for  that  sum  In  the  county  court,  and  the  court 
may  exeroisejnrisdlction  of  the  case  at  Its  month  • 
ly  session.  The  act  of  1879  does  not  deny  te  cred- 
itors this  method  of  reducing  thelrdemands  so  as 
to  prepare  them  for  suit  in  the  county  court, 
whether  the  lurlsdlctlon  is  to  be  exercised  at  ttie 
nkouthly  or  at  the  semi-annual  session. 
(SyllabuM  bu  the  Court ) 

Error  from  superior  court,  Pulaski  coun- 
ty; Roberts,  Judge. 

Martin  &  Smith',  for  plaintiff  In  error. 
W.  F.  KeJsly  and  Pate  db  Warrent  for  de- 
fendants In  error. 

Blecklkt,  C.  J.  Where  no  statutory 
provision  regulates  the  matter  whether  a 
creditor  whose  demand  Is  created  by  ex- 
press contract,  such  as  a  promissory  note, 
can  voluntarily  abandon  a  part  of  his 
claim,  or  enter  a  credit  upon  It,  for  the  ex- 
press purpose  of  reducing  It  within  the  Ju- 


risdiction uf  a  given  court*  la  a  queBtloi 
upon  which  authorities  differ.  It  Is  prob- 
able that  tbe  weight  of  decision  Is  witb 
the  affirmative.  Wells.  Jnr.  $  102;  King 
v.  Dougherty,  2  Stew.  (Ala.)  487;  Ray- 
mond V.  Strobel,  24  III.  118;  Cnlbertson  r. 
Tomlinsun,  1  M<irrlB,  (Iowa,)  404;  Stone  r. 
Murphy,  2  Inwa,  S5;  Bates  v.  Bolkley,  3 
Gtlman,  889;  Ellis  v.  Snider,  BrtMMC,  363; 
Herren  r.  Campbell,  19  Vt.  23;  Simpson  t. 
npdegratr.l  Scam. 694;  Fuller  ▼.Sparks.  3» 
Tex.  136:  Uempler  v.Schndder.lT  Mo.258; 
Litchfield  v.  Daniels,  1  Colo.  26S.  And  ae« 
Matlack  v.  Lare,  82  Mo.  262;  Alexander  r. 
Thompson. 3HTex.533;  Danforth  v.street- 
er,  28  Vt.  490;  Denny  v.  Eckelkamp,30  Mo. 
140;  Korsoski  v.  Foster.  20  111.  32;  Evans 
V.  Hall,  45  Pa.  St.  285;  Bowdltch  v.  Salis- 
bury. 9  Johns.  866 ;  Bennett  v.  IngersoU.  M 
Wend.  113;  Wharton  r.  King.  69  Ala.  9BA. 
Authorities  upholding  the  negattve  are, 
however,  not  wanting.  Com.  Dig.  "Coun- 
ty,"(C)  8;  Ramsay  v.  Court,  2  Bay,  180; 
SimpRon  V.  McMilllon,  I  Nott.  &  McC. 
192;  Sands  v.  Delap,  1  Scam.  168.  And 
see  Clark  v.  Cornelius.  Breese,  46;  Blue  r. 
Weir,  Id.  378;  Simpson  v.  Rawllngs,  1 
Scam.  2H;  Hngunln  v.  Nicholson,  Id.  573; 
Stroh  V.  Ubrich,  1  Watts  &  S.  57;  Colllo« 
V.  Collins,  37  Pa.  St.  387;  Bower  v.  McCor- 
mlck.  73  Pa.  St.  427;  Peter  v.  Schlosser.  M 
Pa.  St.  439.  Our  books  furnish  one  case 
(Cox  V.  Stanton,  58Ga.  406)  squarely  on  the 
negative  line;  and  several  dicta  looking 
In  tbe  same  direction  may  be  found.  See 
Ex  parte  Gale.  Charlt.  R.  M.  214;  Commis- 
sioners V.  IjOW,  Id.  298;  Cotton-Press  Co. 
v.  Chevalier.  56  Ga.  494. 

Dpcm  the  special  question  as  to  tbe  use 
of  such  means  for  bringing  a  case  within 
the  Jurisdiction  of  the  county  court,  we 
have  one  express  ruling  on  the  afflrraatlre 
side.  In  Wllbelma  v.  Noble,  86  Ga.  SS!),  a  de- 
cision which  was  made  upon  the  Stst  act 
establishing  county  courts,  (that  of  1886.) 
which.  In  addition  to  certain  enumerated 
cases,  conferred  Jurisdiction  In  "all  otbtt' 
civil  cases  In  which  not  more  than  one 
hundred  dollars  Is  claimed  as  damages  or 
principal  sum  due. "  Acts  1865-66,  p.  f!6.  It 
would  seem  that  this  language  Is  ao  near- 
ly Identical  with  that  dealt  with  in  Cox  v. 
Stanton,  58  Ga,  406,  supra,  touching  the 
Jurisdiction  of  Justices'  courts,  as  to  make 
tbe  same  rule  of  decision  applicable  to 
both.  But,  In  the  latter  case.  Judge  Was- 
NKR  says  tbe  two  casesare unlike,  without 
Indicating  in  what  respect  tbey  are  nnlibe. 
Looking  to  these  two  cases  alone,  the  re- 
sult api>ear8  to  l>e  that  for  the  countr 
court  one  rule  prevails,  and  for  tbe  iu!«- 
tice's  court  another.  The  act  of  1866  wait 
repealed,  and  was  succeeded  by  the  actol 

1872,  (Pamph.  Acts  1871-72,  p.  289,)  the 
terms  of  which  are  found  in  the  Code  o( 

1873,  5  279  et  seq.  This  act  expressly  al- 
lowed a  creditor  to  reduce  his  demand  to 
an  amount  within  the  Jurisdiction  of  tbe 
connty  judge,  its  language  being:  "  Ans 
person  desiring  to  bring  bis  claims  within 
tbe  Jurisdiction  of  the  county  Judge  may 
do  so  by  remitting  or  releasing  so  much 
of  his  claim  as  will  bring  It  within  the  Ju- 
risdiction aforesaid  of  the  connty  JodK^.' 
After  the  adoption  of  tbe  constitution  ot 
1877.  the  act  of  1879  (Pamph.  Acts  187S-7S. 
p.  132)  was  passed,  the  declared  object  be- 
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log  to  comply  with  the  terms  of  the  con- 
Btltatlon  Id  respect  to  making  the  Jurisdic- 
tion and  practice  of  the  connty  coarts  uni- 
form. The  lansuagf  of  this  lant  act  upon 
the  subject  of  Jarlsdlctloa  as  to  amounts 
is  SB  follows:  "The  Jurisdiction  ai  the 
county  courts  shall  extend  In  the  connty, 
town,  district,  or  distrlrts,  to  all  civil 
cases  of  contract  or  tort,  (savtt  when  ex- 
clusive Jurladictinn  la  vested  In  the  supe- 
rior court,)  where  the  principal  sum 
claimed.  In  cases  of  contract,  or  damages 
Id  cases  of  tort,  does  not  exceed  three  hun- 
dred dollars,  and  over  the  remainder  of 
the  county  when  the  principal  sum  as 
aroresald  does  not  exceed  three  hundred 
dollars,  nor  Is  less  than  fifty  dollars.  At 
the  monthly  session  said  court  may  entei> 
tain  Jurisdiction  *  *  *  of  suits  in 
which  the  amount  of  principal  or  damaizee 
claimed  does  not  exceed  one  hundred  dol- 
lars, and  at  the  quarterly  sessions  it  shall 
IiaTeJuradlctlon  of  •  •  •  suits  wherein 
Ruch  amount  Is  not  more  than  three  hun- 
dred dollars. "  Code  1882.  §  282,  par.  1 ;  Id. 
g  283/1  It  omits  the  provision  above  recit- 
ed from  the  act  of  1872,  but  It.  also  deviates 
slightly  from  the  terms  of  that  act  In  de- 
flnlnK  the  Jurisdiction,  the  terms  of  the  act 
of  1872 being  as  follows:  "That  the  said 
county  Judges  shall  have  Jurisdiction  In  all 
civil  canes,  matters  of  contract,  and  ot 
tort,  (except  where  by  the  constitution  an 
exclusive  Jurisdiction  la  given  to  the  su- 
perior courts  of  this  state,)  where  the 
principal  sum  In  ccuws  of  contract,  and 
wbere  the  damc^e  claimed  in  cases  of 
tort,  does  not  exceed  one  bnndred  dol- 
lars; bat  Incases  wbere  said  principal 
Hum  so  claimed,  or  damage.  Is  more  than 
fifty  dollars,  there  may  be  an  appeal  to 
the  superior  court, "  etc.  It  will  he  seen 
that  the  words  substituted  for  this  lan- 
guage, in  the  act  of  187U,  correspond  very 
L-luaely  with  the  terms  employed  In  the  act 
of  1866.  and  which  In  Wllbelms  v.  Noble, 
supra,  were  construed  as  allowing  the 
plaintiff  to  reduce  his  demand,  though  the 
same  constated  ot  a  sum  fixed  by  a  prom- 
issory note.  In  view  of  that  decision,  the 
legislature  of  1879  may  liave  thought  that 
It  was  unnecessary  to  keep  In  force  the  ex- 
press provision  In  the  act  of  1872,  allowing 
snch  reduction  to  be  made.  This  Is  one 
way  of  accounting  for  the  omission  of  that 
provision  from  the  act  of  1879.  Another 
way  of  accounting  tor  It  Is  that  the  legis- 
lature may  not  have  thougbt  it  to  come 
within  the  object  or  svopeof  the  act  which 
fctiey  were  then  passing,  as  that  act  dealt 
with  power  and  Jurisdiction  of  the  county 
zonrts,  and  not  directly  with  the  power 
and  rights  of  a  creditor  to  abandon  or  re- 
lease a  portion  ot  his  demand.  Thos  the 
leslslatnre  may  have  supposed  that  not 
to  mcmtion  that  provision  of  the  act  ot 
1872,  which  formed  a  part  of  section  282  of 
the  Code  ot  1878,  was  simply  to  leave  it  in 
Force.  Thla  particular  section  of  tbe  Code 
of  1R73  was  passed  ot*er  In  silence  True, 
the  last  section  ot  the  act  of  1879  has  a 
trery  broad  and  comprehensive  repealing 
slaase,  the  same  being  In  these  terms: 
-*  That  all  laws,  general  or  local,  except  as 
In  this  act  provided,  by  which  Jurisdlotlon 
OT  power  Is  conferred  un  any  county  court, 
or  lodge,  or  whereby  Its  proceedings  or 


pracUce,  or  the  force  or  effect  of  the  pro- 
cess, Judgment,  or  decree  ot  any  such  court 
Is  deflned,  and  all  laws  In  conflict  with 
this  act,  are  hereby  repealed."  Pamph. 
Acts  1878-79,  p.  186.  But,  as  we  have  sng- 
geattid.a  mere  grant  of  power  to  creditors 
to  reduce theirclaima  Is  notnecwsarily  em- 
braced within  tbe  language  ot  this  repeal- 
ing clause,  tor  such  grant  of  power  re- 
latee.not  to  whatthe  connty  cimrts can  or 
may  do,  but  what  suitors  may  do  prelimi- 
nary to  Invoking  the  Jurisdiction  of  these 
courts.  The  provision  in  qnestlon  was 
carried  forward  from  the  Code  of  1^  Into 
that  of  1882,  8  2R2.  par.  6.  This  Indicates 
that  the  compilers  of  the  Code  considered 
It  still  in  force.  There  has  certainly  been 
no  express  repeal  of  It,  and  we  discover  no 
concliurtve  reason  for  holding  that  It  has 
been  repealed  by  implication.  Moreover, 
even  It  it  has  been  so  repealed,  why  should 
not  the  act  of  1879  be  coD&tmed  as  was 
that  of  18B6?  If  the  words,  ,'*clvll  cases  Id 
which  not  more  than  one  hundred  dollars 
Is  claimed  'as  damages,  or  principal  sum 
due,"  used  In  tbe  act  of  1866,  would,  by 
their  own  force,  warrant  a  creditor  In  re- 
ducing his  demand  on  a  promlasnry  note, 
why  should  not  also  the  words,  "suits  In 
which  the  amoantof  principal  or  damages 
claimed  does  not  exceed  one  hundred  dol- 
lars, **  employed  by  tbe  act  of  1879?  It 
might  be  that  each  a  provision  would  be 
necessary  in  connection  with  the  words  of 
jurisdiction  employed  by  the  act  of  1872; 
but,  as  we  have  seen,  those  words  have 
been  slightly  departed  from  by  the  act  ot 
]87i»,  and  words  equivalent  to  those  em- 
braced In  the  act  of  1866  adopted.  Our 
eondnsioD  Is  that  with  or  without  the  aid 
otthlsexpress  provision  the  connty  courts 
ahould  now  measure  their  Jurisdiction  by 
the  principal  amount  "claimed."  and  not 
by  the  promissory  note,  or  other  evidence 
of  debt,  upon  which  the  action  Is  based. 
In  the  present  case,  the  amount  of  princi- 

fml  **  claimed  "was  only  flOO,  all  excess  be- 
og  remitted  by  a  credit  entered  on  tbe 
note  before  suit.  Originally,  the  note  wan 
for  f 186.06.  besides  10  per  cent,  attorney's 
fees,  and  Interest  from  maturity  at  the 
rate  of  10  percent,  per  annum.  The  suit 
tell  within  the  letter  of  the  statute  confer- 
ringjurisdlctiou  on  the  connty  court  at  Its 
monthly  aeraion.and  we  think  it  fell,  also, 
within  tbe  spirit  and  meaning  ot  tbe  sta^ 
ate.  J  adgment  affirmed , 


Wright,  Comptroller  General,  v.  Central 
B.  &  B.  Co. 

{Sapnma  Court  of  Qeorgfa.  July  7,  1880.) 
Taxation — CoixuniON— Ik/orctioi*. 
The  tax,  called  a  "license,"  Impofled  on 
"every  railroad  company  that  pulls  over  Its  road 
sleepuiff-oars  of  any  person  or  corporation  upon 
which  taxes  are  not  paid, "etc.,  **for  pulling  such 
cars  in  each  of  ibe  years  1889  and  1890,  "by  an 
act  approved  November  IS,  1889.  is  not  oolleoubla 
by  ezecmtioD  in  whole  or  in  part  before  the  Ist  ot 
October  next  after  the  paasage  of  the  act,  th« 
language  as  to  default  and  execution  being  that 
"if  any  railroad  company  shall  fall  to  the 
license  herein  provided  for.  on  or  before  the  Isfc 
day  of  October  in  each  year,  the  comptroller 
geoieral  shall  issue  execution  against  such  de- 
laultii^  company, "  etc.  It  follows  that  whether 
the  tax  ba  valid  or  invalid  there  is  no  good  res* 
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ion  fiw  rererriag  tt«  Jodfaiieitk  gmthur  aaln- 
]tiiK!tl<m  to  restrain  tb»  oiulectlcni  of  son  tax  tac 
tbe  year  1880,  by  vlrtae  of  an  execution  Issued  by 
the  oomptroUer  genial  on  the  leth  of  December, 
1889,  BQoh  execution  having  been  iasoed.  prema- 
turely. 

{SyUabug  by  the  Court) 

Error  from  sapeilor  coart,  Bibb  coanty ; 
Miller,  Jad^. 

Clifford  Anderson,  Atty.  Gen.,  for  plain- 
tUf  in  error,  R.  F.  Lyon,  lor  defendant  in 
wror. 

Blecklbt,  C.  J.  On  the  16th  of  Decem- 
ber, 1889,  tbe  comptroller  general  Issued 
an  execntion  afcalnet  each  of  two  railroad 
companies,  baslnfc  It  on  tbe  act  approved 
November  12.  1889,  (Acts  1889,  p.  84,)  for 
9300  as  tiie  license  tax  of  the  company  for 
tbe  year  1889,  assessed  against  It  lor  pull- 
Ingover  Its  road  sleeplug-cars  npon  which 
taxes  had  not  been  paid,  and  the  farther 
snm  of  9500,  as  a  penalty  tor  railing  to  re- 
turn and  pay  6aid  tax.  These  executions 
being  levied, -the  Judge  of  the  superior 
court,  upon  tbe  joint  petition  of  tbe  two 
companies,  granted  a  temporary  Injunc- 
tion restralninsc  the  enforcement  and  col- 
lection of  the  same.  The  grounds  for  In- 
junction taken  In  the  petition  were:  (1) 
That  the  act  of  1889  Is  unconstitutional, 
becatise  retroactive ;  (2)  that  it  is  void  be- 
cause not  imposing  a  tax  upon  business 
or  property,  but  a  penalty  for  tbe  failure, 
not  of  the  petitioners,  but  of  other  per- 
sons, to  give  in  and  pay  taxes  upon  sleep- 
ing-cars, the  hanllng  ol  which  cars  was, 
under  the  law,  a  duty  required  of  the  peti- 
tioners; (S)  that  it  Is  void  for  conflict 
with  the  constitution  of  theUnitedStates, 
because  tha  sleeptnc-cars  iu  question  were 
engaged  in  the  conduct  of  Interstate  com- 
merce, and  the  hanllng  of  tbem  was  done 
in  carrying  on  socb  commerce,  and  not 
otherwise,  the  passengers  carried  bdng 
fn  tbe  act  of  traveling  through  the  state  of 
Qeori^a,  from  one  state  on  its  borders  to 
another.  These  questions  are  less  euy  of 
decision  than  another,  which  arises  upon 
the  face  of  the  act,  and  wblcb^  though  di- 
rectly Involved,  has  not  been  formerly 
made  ordlscnseed.  It  is  manifest  that  the 
executions  issued  prematurely,  the  lan- 
gaa^  of  the  act  as  to  default  and  execu- 
tion being  that  "If  any  railroad  company 
shall  fall  to  pay  the  license  herein  provided 
for  un  or  before  the  Ist  day  of  October  in 
each  year  the  comptroller  general  shall 
Issue  execution  against  such  defaulting 
company,"  etc.  Doubtless  tbe  legislature 
overlooked  the  fact  that  the  1st  of  Octo- 
ber, in  one  of  the  years  for  which  tbe  tax 
was  imposed,  had  already  passed  when 
the  act  became  a  law.  But  Inasmach  as 
no  company,  as  the  words  of  the  act 
stand,  can  be  In  default  until  It  shall  have 
enjoyed  the  opportunity  up  to  tbe  Ist  day 
of  some  October  to  comply  with  the  re- 
quirements of  the  act,  and  as  no  execution 
can  issue  until  after  default,  tbe  earliest 
time  for  Issuing  execution  iwally  will  not 
arrive  ontll  October,  1890.  This  being  so, 
whatever  merit  or  demerit  there  may  be  in 
the  points  presented  by  the  petition,  there 
Is  no  good  reason  for  reversing  the  Judg- 
ment granting  an  injunction.  Tbe  execa- 
tions  are  utterly  void,  and  a  sale  mode 


under  them  would  pass  no  title;  conae- 
qnently  any  farther  attempt  to  enforce 
tbem  woald  be  nseleflfl,  and  m^ht  be  mls- 
cblevoos.  As  this  rollng  will  dlspoae  final- 
ly  of  the  ease.  It  wonid  be  idle  to  coneeni 
ourselves  for  tbe  presrait  with  any  other 
question.  Judgmoit  afiOrmed. 


SCHOriELD  V.  JONKS. 

(Suprsme  Court  of  OwrgUt.  06L.  tt  UOQ.) 
PuoL  Xvmnras— Husband  axd  Wam—Jom 

CONTBAOTB. 

1.  Parol  evidence  is  admiuible  to  show 
whether  the  debt  covered  by  loLnt  promissorv 
notes  of  husband  and  wife  was  In  fact  the  Joint 
debt  of  botb,  cee  whether  it  was  the  several  debt 
of  tbe  hnaband,  and  the  wife  was  only  his  sorety 
npon  the  notes;  and,  If  tbe  ingulnr  utvolTSS  an 
explanation  of  another  writing,  such  as  a  deed  at 
lease  execated  to  the  hnsbaud  and  wife  J^tly, 
parol  evid^ce  Is  admiaslble  to  show  the  wife's 
true  relation  to  that  instmnKoit  also. 

8.  Husband  and  wife  may  become  joint  les- 
sees of  s  house  in  which  to  carry  on  the  hotel  bas- 
iness,  contract  Jointly  to  pay  the  rent,  and  exe- 
cute Joint  promissory  notes  therefor.  Where 
such  is  not  merely  the  oatward  color,  bat  the  real 
truth  of  the  transaction,  the  debt  for  rent  is  the 
debt  of  the  wife  as  well  as  of  the  husband,  ud 
she  may  pledge  her  separate  propearty  aa  aecnri^ 
tcae  its  payment 
{SyUabus  by  the  Court) 

Error  from  court  of  Haeon;  Hab- 
Ris,  Jndge. 

Lanier  A  Anderson,  for  plidn tiff  In  error. 
B.  V.  Wanbington  and  Turner  A  WiUlng- 
2tam,  for  defendant  la  error. 

BLBCKLB7,  C.  J.  The  action  was  ctim- 
plalnt  fn  the  nature  ol  trover  for  the  con- 
version of  a  diamond  ring.  It  was 
broagbt  by  Mrs.  Jones  against  Scfaofleld 
in  May.  1R89.  The  Jury  found  tor  theplain- 
titr  9191.68;  and  tbed^endant  made  a  mo- 
tion for  a  new  trial,  which  was  overraied 
by  tbe  coort.  Tbe  plaintiff  ddlvered  tbe 
ring  to  the  d^endant.  In  August,  188S,  as 
security  for  a  debt,  and  tbe  debt  was  un- 
paid when  tbe  action  was  brought.  It  tbe 
debt  was  one  lor  which  Mrs.  Jones  was 
bound  jointly  with  her  husband,  there 
should  have  been  norecorery;  if  otherwise, 
the  verdict  was  correct.  The  amount  of 
the  debt  was  tbe  same  as  that  found  by 
the  jury  to  be  tbe  value  of  tJie  rlUK,  to-wlt, 
9191.68,  and  was  tbe  same  sum  due  when 
the  ring  was  pledged,  upon  several  joint 

gromlsBory  notes  made  by  Mrs.  Jones  and 
er  husband,  for  the  rent  of  a  building, 
leased  in  1886  from  Schofleld.  to  be  used 
as  an  hotel,  and  which  was  so  used,  Mrs. 
Jones  owning  the  tnmlture  and  oocapy- 
log  the  premises  with  ber  bnsband,  bat 
the  business  being  conducted  In  his  name 
as  proprietor.  The  lease  was  In  writing, 
and  was  execated  under  seal  by  both  Mts. 
Jones  and  ber  husband,  they  purporting 
to  be  joint  lessees,  and  stipulating  therein 
jointly  to  pay  tbe  rent,  and  perform  cer^ 
tain  other  covenants.  SchoBdd  also 
signed  and  sealed  the  InBtmmentas  IcMor. 
The  term  of  tbe  lease  was  from  June,  18f)l. 
to  October,  1891,  Ave  years  and  foar 
months:  but  the  rent  lalUnslnto  arrears, 
it  actually  ran  only  till  August,  1888,  and 
was  then  superseded  by  a  new  lease  of  like 
kind  execated  tqr  the  same  parties,  and 
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ruDDlufc  for  three  years.  Mrs.  Jones  and 
lif>r  hnsband  again  purported  to  be  joint 
lesuees,  and  they  cuvenanted  Jointly  to 
pay  the  tutnre  rents,  and  to  perform  other 
Btipnlations.  The  instrument  also  con- 
tained a  clause  In  these  words:  And  the 
tiald  leasees  farther  coveoant  and  agree 
with  said  lessor  to  deposit  with  talm  a  cw- 
tuin  cluster  diamond  rlnsr,  of  the  ralue  of 
$300,  which  said  Eliza  Jones,  one  of  the 
lessees,  hereby  declares  Is  the  Individual 
property  of  herself,  as  collateral  security 
Tor  all  claims  due  said  leseorfor  rents  past 
due  for  said  property  herein  described,  to- 
wit,  the  aam  of  9191.68.  to  be  held  by  said 
lessor  until  the  entire  amount  Is  paid  In 
lull,  principal.  Interest,  cost,  and  expenses. 
If  it  becomes  necesRar>  to  realise  on  said 
collateral;  hereby  authorizing  said  lessor 
tu  sell  said  ring,  either  at  public  or  pri- 
vate sale,  at  any  time  after  January  I, 
issf)."  There  was  parol  evidence  at  the 
trlnl,  pro  and  eoa,  as  to  whether,  by  either 
of  the  contracts  of  lease  actually  made 
and  on  which  the  writlnes  were  founded, 
Ikli-u.  Jones  was  one  of  the  lensees,  or 
wiietlter  her  husband  was  the  sole  lessee. 
She  contended  that  she  wus  not  a  party 
tu  the  actual  leasing,  had  no  Interest  In 
the  lease, took  no  estate  by  it  In  the  prem- 
iHes,  and  was  only  surety  for  her  hutiband 
Cur  the  payment  of  rent;  and  that  her  con- 
tract of  suretyship  being  void,  her  pledge 
of  the  ring  as  farther  security  was  void 
likewise. 

1.  One  of  the  questtons  made  by  the  mo- 
tion for  a  new  trial  Is  whether  parol  evi- 
iK>uL>e  was  admissible  to  vary  or  contra- 
Jicl  the  written  contracts  of  lease  and  the 
[jrumlsHory  notes  coverinfr  the  stipulated 
rents.  It  la  not  deemed  In  oar  law  any 
L'oittradlction  of  promlssoiy  notes  to  In- 
quire by  parol  evidence  Into  their  consld- 
?i-HtioD,  or  the  true  relation  of  the  makers 
thereof  to  each  other.  Without  entering 
h-eeiy  into  such  inquiries,  the  statute  ren- 
dering void  all  contracts  of  suretyship  by 
married  women  coald  easily  be  evaded, 
and  woald  generally  prove  nugatory. 
A^nd  we  doubt  not  that  where,  In  order  to 
run  down  and  trace  oat  the  relation  of  a 
married  woman  to  the  consideration  of 
any  written  contract  made  by  her,  it  Is 
QpcesBury  to  ertend  the  Inquiry  Into  the 
[jrigin  and  object  of  other  writings,  they 
2lHo  may  belnvestigated  by  means  of  parol 
svldeiice,  thongfa  that  evidence  might  tend 
to  contradict  th^  letter,  and  vary  their 
lef^al  effect.  How  else  could  married  wo- 
men be  hindered  from  doing  by  the  execu- 
tion of  writings  what  the  law  disables 
them  to  do  at  ali?  No  amount  of  writ- 
ing, and  no  form  Into  which  It  can  be 
moulded,  whether  of  lease,  promissory 
note,  or  anything  else,  wlU  bind  a  woman 
tu  pay  her  fatuband's  debt,  No  device  or 
iubterfoge  In  which  the  creditor  engages 
3r  participates,  however  numerous  or 
Mlemn  may  be  the  writings  used  to  cover 
and  conceal  It,  will  serve  to  circumvent 
the  law,  provided  detection  and  exposure 
are  within  the  resources  of  the  law  liy 
theuee  of  any  evidence,  written  or  oral.dl- 
rect  or  circumstantial.  All  that  is  neces- 
lary  Is,  that  there  should  be  enough  to 
produce  conviction.  But  where  the  cred- 
itor, at  the  time  oH  creating  the  debt,  real- 


ly Intends,  in  sood  faith,  to  extend  the 
credit  to  the  woman  and  not  the  man, 
and  the  consideration,  as  the  writings  are 
couBtmcted,  passes  legally  and  morally 
to  her,  and  she  executes  writings  adapted 
to  the  nature  of  the  transaction  which 
pnrport  to  bind  her  for  the  debt  as  bee 
own.  then,  whatever  may  be  the  private 
understanding  between  her  and  her  hus- 
band, unknown  to  the  creditor  as  to  how 
or  by  whom  the  consideration,  and  of 
which  be  has  no  reasonable  grounds  for 
suspicion,  is  to  be  enjoyed,  the  writings 
are  to  be  treated  as  embracing  the  true 
substance  of  the  actual  contract  on  both 
sides.  Not  does  it  matter.  In  such  case, 
that  the  creditor's  negotiations  are  all 
with  the  husband.  The  latter  is  com- 
petent to  represent  the  wife  as  her  agent, 
and  this  agency,  like  any  other,  If  not  act- 
aally  created  beforehand,  may  be  manifest- 
ed by  ratification.  If  the  wife  executed 
papas  which  by  their  natara  import  a 
ratlflcatton  of  the  previous  negotiations, 
and  the  acceptance  of  the  terms  and  stip- 
ulations Incorporated  In  the  writings 
themselves,  she  is  no  less  bound  than  If  she 
had  n^otlated  In  person.  If,  however, 
all  three,  the  creditor,  the  wife,  and  the 
hnahaud.  combine  to  give  mere  color  by 
writing  to  dealings  really  Intended  by  all 
of  them  to  be  between  the  creditor  and 
the  husband,  and  the  credit  Is  not  really 
extended  to  the  wife,  but  to  him,  then  she 
will  be  at  liberty  to  repudiate  her  appar. 
ent  debt,  tor  the  reason  that  it  Is,  at  bot- 
tom, not  her  own,  but  his.  The  distinc- 
tion here  attempted  to  be  drawn  Is  illus- 
trated, more  or  less,  by  cases  heretofore 
decided  by  this  court.  Hull  v.  Sullivan,  68 
Oa.  126;  Boland  v.KUnk.  Id. 447;  Klink  v. 
Boland,  72  Oa.  486;  Love  v.  Lamar,  78  Qa. 
S28,  3  B.  £.  Rep.  90.  What  has  Just  been 
said  looks  alone  to  Instances  of  dealing  In 
which  the  whole  consideration  of  the  debt 
which  Is  created  goes  to  the  wife  alone,  or 
to  the  husband  alone.  But  the  precise 
qneatlon  now  before  ns  is,  what  Is  the  result 
when  the  whole  evidence  taken  together 
shows  that  theconsideratlon  passesto  the 
hnsband  and  wile  Jointly?  Can  the  hus- 
band and  wife,  where  the  credit  Is  not 
given  exclusively  to  either,  but  Jointly  to 
both,  and  where  they  share  equally  In  the 
consideration,  create  a  Joint  debt  tor  the 
price? 

2.  In  this  case  the  conrt  charged  the 
Jury,  and  of  coarse  this  port  of  the  charge 

was  decisive  of  the  controversy,  that  "In 
Georgia  a  wife  cannot  bind  her  separate 
property  to  nay  ^ther  an  Individual  or 
Joint  debt  of  the  husband.  If  in  this  case 
you  believe  from  the  evidence  that  Mrs. 
Jones  and  her  husband  entered  into  a 
Jolat  lease  of  the  hotel,  and  gave  their 
Joint  obligation  therefor,  and  that  the 
ring  In  uontroveray  was  Mrs.  Jones*  sepa- 
rate property,  and  she  pledged  It  to  secure 
the  Joint  obligation,  such  pledge  would 
not  hind  her,  and  she  would  be  entitled  to 
recover  the  ring  notwithstanding  said 
contract.  **  It  Is  plain  from  this  language 
that  the  court  Intended  to  negative  the 
possibility  of  creating  a  debt  which.  In 
contemplation  of  law.  would  at  the  same 
time  be  the  debt  of  the  wife  as  well  as  the 
debt  of  the  husband.  Bat  such  a  possiblU 
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Ity  has,  we  think,  been  vtrtoally  recns- 
Dlied  by  tbU»  conrt  In  several  cases.  It 
was  BO  recogniEed,  after  Judgment  npon  a 
joint  note,  In  Mashburn  t.  tiunge.  61  Qa. 
612;  In  Wlngfleld  t.  Rhea,  78  Ga.  477;  and 
In  Harrold  v.  Wentbroolt,  7S  Ga.  6,  2  8.  E. 
Rep.  695.  In  Skinner  v.  Alien.  49  Ga.  557. 
tbe  court  said :  '*The  draft  which  was  the 
matter  of  contest  was  drawn  by  the  hus- 
band and  wife  since  the  act  ol  December, 
1866.  It  did  not  appear  that  tbe  wife  exe- 
cuted the  paper  as  secnrltyfor  her  hus- 
band or  to  pay  his  debts.  In  tact  It  ap- 
peared that  she  was  the  beneficiary  o( 
some  of  tbe  transactions  of  which  this 
draft  formed  a  part.**  A  verdict  against 
b6th  was  upheld.  In  Amos  t.  Cosby,  74 
Ga.  798,  land  had  been  set  apart  as  a 
homestead  to  the  husband  as  the  head  of 
a  family  consisting  of  wife  and  minor  chil- 
dren. The  husband  and  wife  by  a  Joint 
deed  conveyed  it  with  warranty  of  title 
for  the  consideration  of  f600.  The  pur- 
chaser sold  It  with  warranty  to  a  second 
purchaser,  and  afterwards  a  lien  superior 
to  the  homestead  was  enforced  against  It, 
causing  a  loss  to  the  second  purchaser  of 
over  9400.  An  action  against  the  husband 
and  wife  upon  th^r  warraaty  to  make 
good  this  loss  was  sostalned,  although 
the  wife  set  up  her  covertoi'e  in  bar  of  the 
same.  The  court  say:  "Nor  Is  Mrs.  Amos 
relieved  by  reason  of  her  being  a  married 
woman.  She  had  tbe  right  to  make  the 
deed  with  her  husband.  There  having 
been  a  homestead  set  apart  to  ber  hus- 
band under  the  act  of  1868,  she  was  a  usee, 
and  was  not,  the  surety  of  her  husband, 
and  la  equally  bound  with  him. "  In  Beatie 
T.  Calhoun,  78  Ga.  269,  husband  and  wife 
being  Jointly  sued  on  Joint  notes  made  by 
them,  summons  of  garnishment  was  Is- 
sued, which  tied  up  a  fund  belonging  to 
the  wife  separately.  Both  Joined  In  a  bond 
to  dissolve  the  garnishment,  and  a  third 

gerson  became  surety  for  both  on  that 
ond,  being  Induced  to  do  so  by  a  convey- 
ance, made  to  him  tor  his  indemnity,  of 
land  which  was  a  part  uf  the  wife's  sepa- 
rate estate.  The  plaintiff  in  the  action 
failed  to  recover  against  the  wife,  but  re- 
covered against  the  husband  and  the  sure- 
ty on  the  garnishment  bond  only.  This 
court  held  that,  as  the  plalntllf'a  debt  was 
adjudged  not  to  be  Joint  against  the  has- 
band  and  wife,  bat  several  against  the 
husband  only,  tbe  deed  made  by  ber  of  her 
separate  estate  to  indemnify  the  surety 
upon  the  gamiebment  bund  was  invalid, 
because,  as  it  turned  out,  It  was  security 
for  her  hasband's  debt.  The  court  said : 
"The  statute  does  not  permit  her  to  be 
surety  or  Incumber  her  estate  for  her  hus- 
band^i  debt  In  a  transaction  In  which  she 
Is  sued  Jointly  with  him,  any  more  than 
one  In  which  he  is  sued  alone,  unless  the 
debt  be  her  debt.  If  It  be  his  debt,  though 
she  be  sued  tor  It  with  him,  her  deed  to 
her  separate  property  to  secure  It  Is  void. " 
In  RnnnalB  v.  Ayeock,  78  Ga.  556,  8  S.  E. 
Rep.  657,  an  action  on  a  Joint  note  was  de- 
fended by  the  wife,  and  resulted  in  a  Judg- 
ment against  her  which  was  apbeld. 
Brent  v.  Mount.  65  Ga.  92,  is  another  In- 
Btance  In  which  a  Joint  note  by  husband 
and  wife  was  recognlKe<l  as  a  cause  of  ac- 
tion against  both ;  but  tbe  case  turned  on 
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questions  of  praettee.  In  Franda  IHck 
el.  68  Qa.  206,  Uie  nilt  waa  on  aa  account 
against  husband  and  wlt6  as  partners, 
and  recovery  against  tbe  wife  alooe  was 
bad,  the  Jury  having  found  that  there  was 
no  partnership.  A  doubt  was  sugsested 
In  the  opinion  as  to  wbethw  there  coold 
be  a  partnership;  bat  we  know  of  ao  in- 
stance in  our  own  books  In  which  any 
similar  doubt  has  been  mentioned  touch- 
ing the  power  to  create  a  Joint  debt 
Looking  to  other  jurisdictions,  the  adjudi- 
cations are  nut  harmonious.  Tibbatts  v. 
Tlbbatts,  6  McLean,  80;  Brown  t.  Pre- 
TOst.  (B.  C.)  5  S.  E.  Rep.  374;  Ward  t.  Id- 
sorance  Co.,  (Ind.,)  9  N.  E.  Rep.  361;  Sfv 
curlty  Co.  v.  Arbuckle,  119  Ind.  69,  21  N.  E. 
Rep.  469;  Baird  v.  Brunlng,  81  Ky.  645: 
Parker  v.  Kane,  4  Allen,  S46;  Belman 
r.  Hamilton.  Ill  Mass.  34S;  FreekldgT. 
Rolland,  58  N.  Y.  423;  Scott  t.  Cunway, 
58  N.  Y.  619;  Noel  v.  Kinney,  106  N.  Y.  71. 
12  N.  E.  Rep.  351;  Krouskop  v.  Shontz.  51 
Wis.  204.  8  N.  W.  Rep.  241 ;  Speier  v.  Opfer, 
(Mich.)  40  N.  W.  Rep.  909;  Curtis  v.  Crowe. 
(Mich.)  41  N.  W.  Rep.  876;  Stewart  r. 
Babbs,  120  Ind.  668,  22  N.  E.  Rep.  7TU. 
Wtaa«  women  occupy  the  Independent  pu- 
edtlon  after  marriage  wbich  our  coDStlto- 
tlon  and  statutory  system  secure  to  ihem 
In  respect  to  all  property  which  they  have 
or  may  acqalre,  we  can  see  no  sonnd  rea- 
son upon  principle  why  they  may  not 
lease  orpurchaee  an  hotel  Jointly  witb  their 
husbands.  In  so  doing,  where  tbe  term  of 
enjoyment  Is  to  be  Ave  years  or  more, 
(Code.  9S  2278,  2379.)  an  estate  In  realty  Is 
acquired,  and  the  relation  of  tenants  in 
common  exists.  Why  this  r^atlon  may 
not  be  established  between  husband  nnd 
wife  is  not  apparent,  especially  where  tbe 
wife  Is  already  the  owner  of  a  supply  ol 
furniture  or  other  personal  property, 
which  cannot  be  used  profitably,  except  In 
connection  wltta  some  busbMSS,  to  carry 
on  which  the  servicee  and  co-operation  of 
the  hufeband  would  be  required.  If  the 
wife  bad  no  share  in  tbe  business  or  Its 
proceeds,  she  might  require  the  payment 
of  rent  by  her  husband  for  ber  Interest  in 
the  realty  as  well  as  hire  tor  the  use  of  her 
personalty;  or,  If  she  chose  to  do  so,  she 
might  waive  any  clalni  for  either,  for  that 
would  be  only  making  a  0tt  to  ber  hus- 
band of  the  use  of  ber  property,  which, 
under  our  law,  she  is  at  full  liberty  to  do, 
provided  she  does  not  thereby  inflict  In- 
Jury  or  loss  upon  lier  creditors.  We  pw- 
ceive,  therefore,  that  there  was  no  obptade 
in  the  way  of  Mrs.  Jones  to  receive  and 
share  with  her  husband  the  conslderatloD 
for  which  tbelr  debt  to  SchoSeld  was 
created.  And,  if  the  consideration  could 
move  to  tbem  jointly,  why  conld  not  the 
obligation  to  pay  for  it  be  Joint  also,  and 
binding  upon  her  as  well  as  npon  htm? 
The  true  test  of  the  real  debtor  or  debtors 
Is,  to  whom  did  the  consideration  pass? 
King  T.  Thompson.  59  Oa.  380.  If  It 
passed  to  one  of  them  Berwally,  that  one 
alone  Is  the  debtor;  but  II  to  both  jointly, 
then  consistency  requires  that  they  should 
be  held  as  Joint  debtors,  they  having 
united  In  executing  a  joint  agreement  and 
assuming  a  Joint  obligation  to  pay.  This 
would  In  voire  no  element  of  suretyahlpon 
tbe  part  ol  one  lor  tbe  other;  no  contract 

Digitized  by  Google 


Gr.) 


CBOOM  V.  STATS. 


103& 


o{  Boretyflhlp  would  exist.  The  relation 
between  Joint  debtors  to  not  a  relattoa  uf 
principal  and  Borety.and  the  law  does  not 
an  denominate  It.  Tbe  wife,  la  sncb  case, 
does  not  undertake  to  pay  the  debt  of  her 
husband ;  ber  nndertaklu^  Is  to  pay  her 
own  debt,  one  which  she  made  her  own 
by  Bharing  In  the  consideration  and  by 
unltlnf^  In  a  Joint  contract  to  pay  the 
whole  Hum.   On  tbe  other  hand,  by  the 
very  natnre  ol  a  Joint  contract,  the  debt 
Is  also  that  of  her  hnsbaod ;  be  too  la  11a- 
ble  to  pay  tbe  whole  sam»  not  because  be 
]r  her  anrety,  bat  because  the  whole  debt 
la  his  as  well  as  hers.  The  equitable  or 
leffal  right  to  have  contribution.  In  the 
event  either,  In  discharging:  the  common 
debt,  should  pay  -more  than  a  due  propor^ 
tloQ,  Is  not  founded  upon  the  narrow  doc- 
trine that  one  Is  surety  for  the  other,  but 
upon  the  broad  principle  of  natural  equity 
which  comprehends  suretyBhip  as  one  re- 
lation, and  Joint  debtors  as  another.  The 
icenuB  inclndes  both,  but  each  species  la 
distinct.   Nor  Is  Joining  with  the  husband 
In  contracting  a  debt  any  assumption  by 
the  wife  of  his  debt ;  for  be  has  no  debt  ex- 
isting to  be  assumed,  and  the  debt  created 
la  her  own,  from  the  beginning.  More- 
over, there  I«  nothing  contrary  to  public 
polk-y  In  allowing  husband  and  wife  to 
unite  their  Joint  credit  In  procuring  the 
means  of  supplying  Joint  resources  in  the 
uhape  of  a  home,  or  a  place  of  bndneas 
from  which  to  derive  an  Income  tor  the 
support  of  the  family.    Very  often  It 
wuuld  contribute  to  the  well-being  and 
prosi»erity  of  both,  and  to  the  permanent 
good  of  the  family.  No  doubt  such  a 
power  can  be  abused  and  misapplied,  but 
this  la  noreason  fornot  recQgnlnng  Its  ex- 
istence, or  why  the  law  should  not  toler- 
tite  it.  if,  on  the  whole,  its  reeults  are  ben- 
eficial rather  than  pernicious.    At  all 
events,  we  think  the  power  exists  at  pres- 
«it  under  our  law,  and  that  tbe  trial 
court  erred  In  charging  tbe  Jury  to  the 
contrary.   Several  minor  questions  are 
made  in  the  motion  for  a  new  trial,  but 
ba  ving  ruled  that  ttie  court  did  not  err  In 
admitting  parol  evidence,  but  did  err  In 
ruling  the  controlling  legal  question  In 
the  case,  we  will  not  extend  this  opinion 
by  any  discussion  of  these  minor  topics, 
merely  saying  as  tu  them  that  they  will 
be  of  no  consequence  when  the  case  Is  tried 
correctly  in  the  light  of  what  we  have  said 
abore^  Judgment  reversed. 


Oroom  v.  State. 
(/Supnme  Court     Georgia.  Oct  8,  1880.) 
HmtDut— KiLLiNa  OnriCKB. 

1.  To  ftlay  an  officer  to  avoid  being  taken  Into 
custody,  knowiiiK  that  his  object  Is  to  make  an 
arrest  nr  felony,  ccanmltted  several  months  pre- 
viously, Is  mnraer;  bat  done  raddenly,  vritthont 
knowleage  of  bis  purpose  or  official  character, 
and -witfaout  malice,  lb  Is  manslaughter.  Belief, 
or  reasonable  grounds  of  belief,  would  be  equiv- 
alent to  knowledge. 

2.  A  white  officer,  with  a  gun  and  a  po$$e, 
but  witboat  a  warrant,  attempung  at  night  to 
arrest  a  negro  felon  in  Ibedvelling  of  his  father, 
was  slain,  the  only  words  used  by  the  officer  in- 
dicating official  character  or  a  purpose  to  arrest 
being,  according  to  some  witnesses,  "^Tou  are 
mine,"  -cr,  acoording  to  othera,  '*Toa  are  my 


meat;*  held  that  on  Oie  tzial  o<  the  nagro  fcvthe 
homloide,  the  milder  form  of  expression  should 
not  have  been  recited  by  the  court  in  duurgioff 
the  Jury,  without  some  allusion  to  the  other,  the 
pressure  of  the  oase  as  between  murder  and  man- 
slaughter being  upon  whether  the  conduct  and 
language  of  the  officer  gave  auAoient  notice  of  a 
purpose  to  arrest  for  felony,  rather  thm  to  mo- 
lest by  mere  violence  for  some  lawless  ol^eoL 
{SyUabut  hv  <h«  Court.) 

From  the  superior  court.  Worth  county; 
BowKR,  Judge. 

Jnnse  W.  Walters,  lor  plaintiff  in  error. 

W.  N.  Speace,  Sol.  Gen.,  by  D.  B,  Pope 
and  C.  Anderaon,  Atty.  Gm.,  for  tbe  State. 

Blkcklet,  C.  J.  Croom,  a  negro,  killed 
Hamlin,  a  white  man,  in  August,  1889,  and, 
on  the  trial  of  an  Indictment  ttierefor,  be 
was  found  guilty  of  murder,  and  sen- 
tenced to  be  executed.  The  evidence  made, 
in  flubatance,  the  following  case:  Some 
montht)  previous  to  the  homicide, (accord- 
ing to  a  part  of  the  evidence,  11  mouths; 
according  to  another  part  of  it,  from  2  to 
6  months,)  Croom  shot  a  railroad  boss 
named  Strickland,  (not  killing  him,)  and 
a  warrant  issned  for  bis  arrent.  Ue  ab- 
sconded and  kept  out  of  the  way  until  tbe 
night  of  the  homicide,  Tisitlng  his  father's 
house,  which  seems  to  have  beoi  his  home, 
only  twice  during  the  Interval.  The  war- 
rant was  in  the  hands  of  the  marshal  of 
Ty  Ty,  one  of  the  villages  of  tbe  county, 
who,  without  delivering  it  to  Hamlin, 
showed  it  to  him,  and  told  him  if  he 
would  arrest  Croom,  he  would  divide  with 
him  a  reward  of  $25,  which  he  (the  mar- 
shal) had  been  offered  for  making  the  ar- 
rest. Hamlin,  with  a  posse  of  three  men. 
went  to  the  house  of  Croom's  father,  in 
the  night-time.  Leaving  two  men  out< 
adle,  and  keeping  the  other  with  him,  he 
knocked  at  ttie  door  for  admission,  the  In- 
mates of  the  house  then  being,  besides 
Croom,  his  father,  mother,  and  sister.  The 
father  and  mother  came  tu  the  door,  and 
found  there  Hamlin,  with  one  of  his  posse. 
Hamlin  requested  the  father  to  let  them  In, 
and  Inquired  If  anybody  was  there  except 
home  folks.  The  latber  answered,  "No." 
They  told  him  they  wanted  to  go  In  and 
make  a  search  to  see,  not  saying  of  whom 
they  were  In  search,  but  that  they  were 
hunting  for  a  man.  Tfa^  did  not  say  for 
what  th^  wanted  him.  Hamlin  waa 
armed  with  a  Winchester  rifle,  and 
Croom's  mother  wanted  to  know  of  him 
what  authority  he  had  to  come  in  her 
house.  According  to  her  testimony,  she 
atUd  to  him:  "Mr.  Hamlin,  where  is  your 
warrant  for  aearching  my  bouse?"  And 
be  held  his  gun  np  and  said :  "Here  Is  my 
warrant."  The  father  testified  that  he 
asked  them  If  they  had  a  warrant  or  any- 
tblug  with  which  t<>  search  tbe  house,  and 
that  Hamlin  held  np  his  gun,  slapped  it, 
and  said:  "This  is  my  warrant.''  The 
mother.  If  not  the  father,  gave  them  per- 
mission to  enter,  and  they  did  ao.  Hamlin 
carrying  in  his  gnn,  and  tbe  other  man 
having  a  pistol  In  his  pocket.  They  start- 
ed to  go  from  the  main  room  Into  a  small 
room,  and  met  the  accused  coming  out. 
Hamlin  said  to  him :  **  Halt;"  or,  "Hello, 
Jobn."  The  latter  answered:  "Yee.alr;" 
or,  "Hallo,  Mr.  Hamlin."  Hamlin  ze- 
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sponded:  "Too  are  ratate;*  or.  "John, 
yon  are  mine.  *  Of  two  wftnemes  for  the 
state,  one  Klvee  the  former,  tbe  other  the 
latter,  form  of  the  response.  The  mother 
testified  that  tbe  response  was:  "Con- 
sider that  you  are  my  meat. "  In  her  croes- 
examinatioD  she  said  It  was:  "You  are 
my  meat. "  The  father  testified  It  was : 
**¥ou  are  my  meat  to-night."  The  ac- 
cused Instantly  fired  a  pistol  at  Hamlin, 
the  ball  hitting  him  Just  abore  the  eye, 
and  causing  death  within  a  few  hours. 
According  to  tho  evidence  for  the  state, 
Hamlin,  when  shot,  was  holding  his  gun 
with  tbe  muule  pointing  to  the  fiuor,  and 
not  In  a  shooting  position.  The  mother 
testified  that  the  gnn  was  drawn  on  the 
accused  as  if  Hamlin  was  going  to  shoot 
falm;  that  he  raised  the  gnn,  and  fixed  to 
cock  It,  bnt  she  did  not  know  whether  It 
was  cocked  or  not.  Tbe  father  testified 
that  he  saw  him  raise  np  bla  gnn,  and 
then  turned  away  his  head,  because  he  did 
not  want  to  see  his  son  shot  down.'  Aft- 
er shooting  Hamlin,  the  accused  said  to 
his  mother:  **06tontof  the  way,  I  want 
to  get  the  other  one.**  The  man  who  was 
with  Hamlin,  thlnklngthat  he  himself  was 
shot,  ran  out  of  the  house,  and  to  the  gate, 
five  or  six  yards  from  the  house.  After 
stopping,  he  saw  tbe  accused  on  the 
porch,  who  forbade  bis  return  Into  the 
house.  The  accused  tbm  ran  ofl,  and 
made  hts  escape.  It  la  quite  certain  from 
the  evidence  and  tbe  statement  of  the  ac- 
cused, taken  together,  that  while  Hamlin 
and  bis  companion  stood  at  tbe  door,  and 
the  conversation  between  them  and  the 
parenteofthe  accused  was  going  on,  tbe 
aroused  left  tbe  bouse  through  the  back 
door,  and  was  halted  by  one  of  tbe  posse 
stationed  In  the  rear  of  the  house,  and 
that  he  (tbe  accnsed)  turned  round  and 
reentered  the  taonse.  Tbe  man  who 
halted  him  then  ran  upon  tbe  porch,  and 
cried,  "There  he  la,  boys,"  and  Immedi- 
ately afterwards  lie  heard  Hamlin  ac- 
cost him,  and  then  heard  the  pistol  fire. 
A  short  time  before  Hamlin  was  killed,  he 
blmeelt  had  shot  and  killed  a  negro  In  Ty 
Ty  named  Roberts,  while  trying  to  arrest 
blm  for  gambling.  This  appeared  from 
one  of  tbe  state's  wltnesHes,  and  the  moth- 
er of  tlie  acKUsed  testified  tbat  he  had 
heard  of  it,  and  also  of  the  killing  of  two 
negroes  at  some  railroad  shanties,  or  at  a 
neighboring  village,  as  to  which  killing 
other  witnesses  testlfted;  but  It  appeared 
that  Hamlin  was  not  preoent  when  It  oo- 
cnred.  Hamin  had  acted  as  balllll  tbree  or 
fonr  yeare  previously,  and  was  elected  as 
a  regular  bailiff  a  very  short  time  before 
he  killed  Koberts.  The  mother  of  tbe  a&- 
cnsed  knew  that  Hamlhi  was  a  bailiff,  but 
could  not  say  wbether  the  accused  knew 
It  or  not.  He  said,  in  his  statement  to 
the  jury  at  the  trial,  tbat  be  did  not  know 
Hamlin  was  an  officer ;  that.  If  he  was  one, 
he  did  not  know  it;  that  when  be,  the  ac- 
cused, shot  Strickland,  Hamlin  was  no 
officer.  The  reason  he  assigned  for  shoot- 
ing Hamlin  was  tbat  he  was  afraid  of 
him,  and  thought  Hamlin  was  going  to 
shoot  him,  and  that  It  was  necessary  to 
flhoot  to  save  his  own  life.  Various  de- 
tails, both  in  tbe  evidence  and  in  the  pris- 
oner's statement,  have  been  omitted ;  bnt 


Hie  forgoing  la  tbe  snbataaieft    an  tbat 

is  material.  The  motion  for  a  new  trial, 
besides  the  general  grounds,  seta  forth  a 
special  ground,  assigning  error  on  the 
charge  of  the  court,  the  court  having 
charged  aa  fullows:  "If  you  believe  from 
the  evidence  In  the  case  that  the  officer 
went  there  to  arrest  blm,  and  called  blm, 
and  told  him  be  was  bis,  and  be  an8W««d 
back,  or  II  the  officer  called  bis  name,  and 
told  him  he  was  his,  and  the  officer  made 
no  effort  to  hurt  him,  and  he  shot  tbe  offi- 
cer.under these clrcumstazice8,lt  would  t>e 
mnrder,  although  the  officer  may  have 
bad  a  gnn  banging  down  by  bla  side  or  In 
his  hands  at  that  time. " 

I.  Thla  Inatroctloa  hogs  the  evidence  for 
the  state  so  closely  as  to  leave  tlie  Jury  no 
room  for  grading  the  homicide  otherwise 
than  as  murder,  provided  they  credited  thf 
evidence  uf  the  state's  wituesees,  and  ac- 
cepted the  same  In  Its  letter.  It  roakenthe 
question,  not  only  of  guilt  or  innocrace. 
but  of  murder  as  distinguished  from  man- 
slaughter, tnra  npoo  a  alngle  ptrot,  and 
upon  a  part  of  the  evidence.  Instead  of  the 
whole  of  it.  And  that  the  jury  must  bave 
so  nnderstood  it,  is  manifest,  for  nowhere 
else  in  tbe  chai^  Is  there  anything  to  re- 
lax this  iron-bound  rule  prescribed  to  tfaem 
from  the  bench.  On  the  contrary,  the  sen- 
tence immediately  preceding  the  one  ondm' 
review  reads  thus :  "  If  you  believe  from 
tbe  evidence  that  the  defoidant,  at  Uie 
time  he  did  this  killing,  bad  no  neoeedtar 
to  do  it;  If  yon  believe  at  that  time  that 
his  life  was  not  in  danger;  that  tbeclreum- 
stances  were  not  such  as  would  make  a 
reasonable  man  believe  that  his  life  was 
In  danger  atthe  time;  and  if  there  was  no 
neeeesity  for  the  killing, — you  should  find 
the  defendant  gallty  of  the  offense  of  mur- 
der. "  Instead  of  layingdown  tblanarrow 
rule,  the  court  should  have  chained  tbat, 
in  the  absence  of  necessity  or  of  appear^ 
ances  to  warrant  a  reasonable  belief  tbat 
It  existed,  tbe  killing  would  be  unlawful, 
and  would  be  either  murder  or  volnntaiy 
manslaughter;  that,  if  It  was  done  with 
knowledge  or  reasonable  grounds  of  beUeC 
tbat  Hamlin  Intended,  and  was  endeavor- 
ing, to  make  an  arrest  for  the  fdony  with 
which  Groom  was  charged.  It  would  be 
murder;  but,  if  tbe  killing  was  done  and- 
denly,  under  tbe  surprise  of  a  night  vi^t 
by  an  armed  man,  without  knowledge  ^ 
bis  purpose  or  official  character,  or  rea- 
sonable grounds  of  belief  as  to  the  same, 
and  without  malice,  express  or  Implied.  It 
wonid  be  manslaughter.  The  warrant 
not  being  In  tbe  bands  of  Hamlin,  but  in 
the  poeaeaiUon  of  tbe  marshal  of  Ty  Ty, 
who  was  not  present,  was  no  authority 
to  Hamlin  to  make  an  arrent.  Whart. 
Hom.  9  242;  Rex  v.  Patience,  7  Car.  ft  P. 
775;  Codd  T.  Cabe,  18  Cox,  Grim.  Gas.  202. 
Nevertheless,  there  was  ample  authority 
In  the  law  Its^;  for  an  officer  may  cureat 
for  felony  on  probable  grounds  without 
warrant.  Codd  v.Cabe.snpra;  2Hale,P. 
C.86;  1  Amer.  ft  Eng.Enc.Law.7S3;  Dteo- 
nan  v.  People,  10  Mich.  IW;  McCarthy  v. 
De  Armit,  99  Pa.  St.  68;  Rohan  v.  8a win, 
6  Cash. 281;  Hobbs  v.Branscomb,  3  Gump. 
420;  Holley  v.  Mix.  8  Wend.  350;  People  v. 
Pool.  27  Cal.  672.  An  officer  may  even  ar- 
rest wUboBt  warrant  for  an  oBsDse  loss 
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than  felony  where  the  offender  Is  endeAv- 
oriag  to  ecwape,  or  lor  other  eaaae  there  is 
likely  to  be  R  (allore  of  Jantlce  for  want  of 

a  magitttrate  to  Issue  a  warrant.  Code, 
§  4723.  And  to  prevent  a  failure  of  Jnatice, 
a  private  person  may  arrest  for  felony 
upon  reasonable  and  probable  gronnds  of 
BUBplcion.  Code,  §4724;  Long  7.  State,  12 
Oa.  298;  Whurt.  Crlm.  PI.  fi  18;  1  Anier.  ft 
Eng.  Enc.  Law,  741,  and  caaee  cited.  Had 
Hamlin  been  no  officer,  but  only  a  private 
cltlcen,  Croom  ought  to  have  flnbmftted 
to  the  arrest  without  realstaoee,  provided 
he  knew,  or  the  clrcnmBtances  put  blm 
upon  notice,  that  au  arrest  was  Intended. 
A  private  man  has  quite  as  much  power 
to  arrest  8  fugitive  felon,  where  the  emer- 
Kencycalle  for  Immediate  aetlun.us  a  pub- 
lic officer,  and,  while  bo  doing,  ia  equally 
nnder  tiie  protection  of  the  law.  To  kill 
him  wonld  be  mnrder,  the  Bame  as  to  kill 
an  officer,  where  nothing  appeared  to 
erade  the  homicide,  save  that  he  intended 
and  was  attempting  to  make  an  arrest. 
Bat  the  fugitive,  though  not  Justified  In 
killing  him  to  avoid  urreet,  might  be  re- 
lieved from  thelmpntatfon  of  malice,  if  he 
Trere  ignorant  of  the  purpose  and  inten- 
tion of  the  attack  made  npon  him  or  hla 
lit>erty.  It  would  not  necessarily  follow, 
under  all  clrcumstancee,  that  the  knowl- 
edge of  being  subject  to  arrest  for  a  given 
offenae  wonld  be  equivalent  to  knowledge 
that  an  arreat  for  that  offense  was  con- 
templated in  the  particular  Instance.  No 
doabt  it  would  be  a  powerful  factor  in  the 
determination  of  the  question ;  yet,  the 
question  would  be  for  the  Jury,  and  not 
for  the  court.  So.  where  the  arrest  is  at- 
tempted by  an  officer,  knowledge  of  his 
official  position  or  character  wonld  be  of 
great  weight  in  bringing  home  to  the  fugi- 
tive notwe  of  his  purpose;  while  Igno- 
rance of  It,  with  no  warrant  In  his  posees- 
Blon  to  vouch  for  him,  would  reduce  the 
officer  to  very  much  the  same  level  as  If  he 
were  a  private  citizen.  Knowledge  or 
notice  of  fale  official  character,  ov  of  his 
presence  for  an  official  purpose,  would  be 
material.  1  Russ.  Crimee,  886;  Whart. 
Hom.§  241;  Tates  v.  People.  S2  N.  Y.  609; 
Bex  V.  Blcketts,  8  Ourap.  6R.  and  note.  Ir- 
regular conduct  of  the  officer  at  the  time 
maybe  misleading.  Bosc.  Crlm.  Et.  801 ; 
Drennan  t.  People,  10  Mich.  163;  Bellows 
T.  Shannon,  2  Hill.  86;  State  v.  Curtis,  1 
Haj'w.  471.  Ordinarily,  no  doubt,  the  In- 
habitanta  of  an  officer's  bailiwick  are  pre- 
sumed to  know  him  na  an  officer,  but  this 
bailiff  had  been  recently  elected,  the  ac- 
cused bad  been  absent  from  the  neighbor- 
bood,  and  it  might  well  be  true,  as  he  said 
in  his  statement,  that  he  was  unaware  of 
his  being  an  officer.  The  charge  of  the 
court  made  no  allusion  whatever  to  that 
question.  And  certainly  the  words  of  ar- 
rest used,  taking  either  version  of  them, 
were  not  explicit,  bat  quite  Informal. 
They  were  so  amblgnons  that  little  or  no 
information  could  be  obtained  from  them 
indica*^lve  of  Hamlin's  offldal  character. 
No  form  of  words  In  making  an  arrest  Is 
necessary.  If.  under  all  the  circumstances, 
Crooro  believed  or  ought  to  have  believed 
that  the  object  was  to  arrest  him,  to  take 
blm  Into  cDStody  as  a  prisoner  to  answer 
the  diorce  of  felony,  there  was  no  «ccnm 


for  the  killing,  and  nothing  to  mitigate  It. 
Bat  surely  the  question  of  mitigation  was 
one  for  the  Jury,  as  well  as  the  question  of 
Justification.  The  court  did  charge  npon 
the  subject  of  voluntary  manslaughter  In 
these  terms:  "If  yon  believe  from  the  evi- 
dence and  circumstances  that  there  was 
no  malice,  express  or  Implied,  and  that  the 
killing  was  dune  nnder  a  Budden  violent 
Impulse  ot  passion  by  the  defendant,  and, 
under  the  rules  I  have  given  you,  that  the 
officer  was  the  assailant,  that  he  was  a 
wronglul  assailant,  and  not  a  rightful  as- 
sallant,  then  it  would  not  be  murder  but 
voluntary  manslaughter."  This  made  It 
necessary,  in  order  for  the  homicide  to  be 
graded  as  manslaughter,  tor  the  otHcer  to 
be  found  In  the  wrong.  Ignoring  tlie  tact 
that  he  might  be  in  the  right,  and  the  ac- 
cused not  know  It.  This  conflicts  with 
the  principle  recognised  In  Davis  v.  State, 
7»  Ga.  767, 4  S.  E.  Bep.  818,  end  In  many 
of  the  authorities  above  cited.  Moreover, 
being  expressed  In  general  terms,  and  not 
applied  to  specific  facts,  like  that  part  of 
the  charge  pointing  out  exactly  what 
would  render  the  accused  guilty  ol  mnrder. 
It  would  by  no  means  weaken  the  effect  of 
that,  or  give  the  Jury  any  more  scope  un- 
der itforflnding  manslaughter  than,  taken 
by  itfielf ,  It  afforded ;  and  we  have  already 
seen  that  it  afforded  none  at  all.  Nor  did 
the  court  intend,  by  adding  what  we  have 
quoted  as  to  mauBlaughter,  to  relax  or 
modify  anything  previously  laid  down. 
This  is  shown  by  the  words  in  the  qoota- 
tlon,  " nnder  the  rules  I  have^ren  yon," 
by  which  words  all  the  coart  bad  sold  In 
reference  to  murder  wu  preserved  and 
virtually  repeated. 

2.  The  real  pressure  of  the  ease,  as  be- 
tween morder  and  manelanghter,  was  up- 
on whether  the  condnct  and  language  of 
the  officer,  taken  In  connection  with  all  the 
cirrnm stances,  indicated  to  Croom  a  pur- 
pose to  arrest  him  for  felony,  rather  than 
to  molest  him  by  mere  violence  for  some 
lawlcBB  object.  Hamlin  had,  shortly  be- 
fore that  time,  killed  a  negro  unlawfully; 
for  be  could  not  lawfully  kill  him  merely 
because  he  ran  from  him  to  avoid  arrest 
for  a  misdemeanor.  Croom  had  beard  of 
this  killing.  He  had  also  heard  that  two 
other  negroes  had  been  killed;  and  they 
had  been  killed,  but  not  by  Hamlin. 
There  Is  some  probability,  therefore,  that 
hn  might,  as  he  said  In  his  statement,  be 
afraid  of  Hamlin,  and,  although  any  fear 
for  his  life  might  have  been  groundless,  he 
nevertheless  may  have  entertained  It,  and, 
it  so.  may  have  acted  under  a  greater  sense 
of  provocation,  and  with  more  haste  than 
he  other wlee  would.  Let  ub  suppose  that 
It  did  notoccur  to  his  mind  that  Hamlin's 
buBluesB  or  purpose  was  to  arrest  him  for 
the  felony, but  that  ItwaB  to  do  htm  some 
violence,  and  that,  nnder  that  belief  enter- 
tained bona  ffde,  having  first  attempted 
to  make  bis  escape,  and  being  prevented 
by  one  of  the  po^se  stationed  behind  the 
honse,  be  shot  Hamlin  without  premedi- 
tation or  malice,  in  the  hurry  and  heat  of 
ronnlng  to  and  fro  to  avoid  his  appehend- 
ed  violence,  would  the  homicide  be  the 
same  grade  of  offense  as  It  would  It  com- 
mitted to  prevent  an  arrest?  Suppose  the 
colon  rsreraed,  and  that  a  white  man 


Digitized  by 


Google 


1038 


S0UTHEA8TEBN  BEFOBTEBp  Vol.  II. 


bad  killed  a  negrro  officer  under  ench  clr- 
cumBtancea,  woald  It  not  be  tbouffbtneed- 
lal,  to  a  fair  trial  and  l^al  conviction, 
tbat  tbe  poaslblllty  of  tbis  being  tbe  true 
fltate  of  tbe  cafle  sbould  be  Bubraltted  to 
the  Jury?  We  cannot  see  the  wbole  truth, 
where  conflict  occurs  between  men  of  dlf 
ferent  races,  wltbout  taking  Into  account 
tM  natural  law  of  race  Influence  upon 
thought,  teellng,  and  conduct.  That  ne- 
grroes  are  more  prone  to  entertain  un- 
foonded  feam  of  white  men  than  white 
men  are  ofnegroea  in  a  fact  too  well  known 
to  Hdmlt  of  question;  and, while  unfound- 
ed fear  la  no  ezcnae  for  homicide,  It  may 
serve  to  explain  why  a  mind,  under  the 
shock  of  a  nocturnal  surprise,  might  be 
thrown  off  Its  guard,  and  fall  to  Interpret 
correctly  conduct  which,  to  a  mind  not  so 
agitated,  would  be  easy  ol  comprehension. 
This  being  so.  It  was  not,  as  we  ttalnk,  a 
fair  and  egual  submission' of  the  case  to 
the  Jury,  for  the  court  to  recite  In  Its 
cbarge  the  milder  form  of  words  attrib- 
uted to  Hamlin  by  tbe  evidence,  upon  the 
use  of  wblch  the  shooting  immediately 
followed,  and  make  no  allnalon  to  tbe 
moreagresslveform.  Wby  should  the  Jury 
be  told  tbat,  If  the  words  used  were,  **  You 
are  mine,"  tbe  consetiuence.  on  certain 
conditions,  would  be  murder;  and  not 
told  what  tbe  conBequeuce  would  be  if  the 
words  were,  "You  are  my  meat?"  It  Is 
evldeut  tbat  **You  are  mine"  Is  the  better 
shape  for  the  state,  and  **  You  are  my 
meat"  tbe  better  shape  (or  tbe  priBonor, 
because,  to  say  to  a  man,  with  a  gun  In 
your  hand,  that  be  1b  your  meat.  Is  Rug- 
gestlve  of  slaughter,  and  well  calculated 
to  make  him  overlook  any  probability 
thatyou  Intend  to  arrestfalm,  and  provoke 
blm  to  treat  you  as  it  you  had  come  for 
aomethlnsrelse.  He  might  have  no  reason- 
able grounds  to  fear  you.butbemlghtfear 
you  all  the  same,  at  least  to  tbe  extent 
of  losing  his  preseuceof  mind  so  far  as  not 
to  realise  at  the  moment  tbat  he  was  a 
fugitive,  and  that  you  had  come  to  arrest 
him  on  that  account.  There  la  another 
reason  why  there  should  have  been  no  rec- 
ognition from  the  bench  of  one  form  wltb- 
out also  recogniring  the  other.  One  of 
the  forms  came  from  tbe  state's  witnesses, 
tbe  other  from  the  witnesses  of  the  defend- 
ant. To  adopt  the  form  supplied  by  the 
Btate's  witneeses,  and  make  that  the  sole 
basis  of  inatructlon  on  the  subject,  would 
have  the  appearance  of  indorsing  those 
witnesses,  and  giving  them  a  sort  of  pref- 
erence, the  laflaenee  of  which  might,  con- 
sciously or  unconscfonsly,  be  extended  by 
the  jury  to  other  parts  of  the  case.  In- 
deed, the  cbarge  followed  the  state's  wit- 
nesses not  only  as  to  the  words  used  by 
llaniitn.bntBomewhataA  to  the  position  of 
bis  gun.  Touching  neither  of  these  mat- 
ters was  the  alternative  favorable  to  tbe 
defendant  put  to  the  Jury  on  the  specific 
facts  as  proved  by  his  witnesses.  The 
Jury  were  nowhere  Instructed  expressly 
that,  if  Hamlin  said,  **  You  are  my  meat, 
and  raised  up  hfs  gun  as  if  be  were  going 
to  shoot  the  defendant,  what  effect  this 
wonld  have  in  srradlng  tbe  offense.  Sure- 
ly If,  as  matter  of  law,  the  court  could  in- 
struct the  Jury  bow  to  grade  by  one  side 
of  the  alternative,  tDBtmetlona  equally 


explicit  could  and  shonld  bave  been  ^ven 
touching  tbe  other  side.  It  la  proper  to 
add  that  what  we  have  said  la  this  opin- 
ion iB  not  to  be  taken  8B  any  Intimation 
tbat  we  believe  tbe  theory  of  tbe  defense 
Is  well  founded  in  fact,  either  as  mitiga- 
tion or  JUBtlflcatton.  On  the  contrary, 
we  see  not  the  sligbteBt  objection  to  tbe 
verdict  of  the  jury  as  tbe  outcome  of  tbe 
evidence;  and,  had  there  been  no  material 
error  in  the  charge  of  tbe  court,  we  should 
have  left  It  undisturbed.  But,  In  a  case  of 
life  and  death,  where  tbe  evidence  la  con- 
flicting, a  verdict  rendered  under  an  er- 
roneouscharge  from  the  bench,  wblcb  may 
have  done  serious  harm  to  the  accuaed, 
Is  Ulegai.  and  shonld  be  set  aside  witbont 
regard  to  the  opinion  of  tbts  or  any  otber 
court  as  to  the  guilt  of  the  accnaed.  Tbe 
law  will  take  the  life  of  no  man,  what- 
ever may  be  bis  color  or  condition,  with- 
out first  affording  blm  a  legal  trial.  Judg- 
ment reversed. 


BtAUxnc  Dbnhau. 
(Supreme  Court     Oeorgta.  July  7,  189a> 

HOMBSTBID— 8a1»— JUDOMEHT  LiKt— Nsw  TbuI. 

1.  Tbe  father,  as  the  head  of  a  fiumlly  ota- 
fllsting  of  himself  and  a  minor  son,  havfng  is 
May,  1870,  claimed  and  secured  tbe  exemption  of 
50  acres  of  land,  under  section  3040  of  the  Code, 
the  exemption  e^ired  when  tbe  son  arrived  at  31 
yeara  of  age.  And  a  subsequent  oonveyanoe  of 
the  land  by  the  father- to  the  son  on  a  bona  fide 
purchase  for  a  valuable  consideration  and  with- 
out notice  by  the  son  of  an  outstandiuK  jnd^ent 
a^nst  the  father,  followed  by  poasesaioD  for 
fonryeara  In  tbe  aw  ondw  hia  pnrohaae,  will 
discharge  the  land  from  the  lieu  ot  suoh  Jodc- 
ment. 

2.  There  was  evidence  which  would  wairaak 
the  Jary  In  finding  tbat  the  son's  pnrohaae  was 
bona  flae,  and  for  value,  and  that,  although  hii 
lather  resided  on  the  premises  with  him,  his  pos- 
session was  ezdnsive,  and  endured  for  four  years 
prior  to  the  levy  sought  to  be  enforced. 

3.  The  newly  discovered  evidenoe  la  eonm- 
lative  In  its  natiue,  and,  were  it  not  ac^  ia  of  loo 
slight  knportanoe  to  require  or  Jnsti^  Uw  grant 
of  a  new  trl^. 

{aylttOma  bv  the  CMirt.) 

Error  from  Buperlorcoart,Fayettecona- 
ty:  Harbib,  Judge. 

TboB.  W.  LHthain,  for  plaintiff  In  er- 
ror. R.  T.  Dvrvey  and  HArrlsoB  S  Pee- 
plea,  for  defendant  In  error. 

Bleckley,  C.  J.  1.  For  debts  created  Id 
1861  and  1862,  a  Judgment  was  rendered 
in  1878,  in  favor  of  Blalock,  against  Den- 
ham,  the  father  of  the  claimant.  The  exe- 
cution Issued  upon  this  Judgment  was 
levied  la  November,  1886,  upon  60  acres  of 
land  as  tbe  property  of  Denham.  tbe  fa- 
ther, and  a  claim  was  Interposed  by  Den- 
bam,  tbe  son.  At  the  tidal  It  appeared 
that  thlB  land,  as  part  of  a  larger  tract, 
had  been  set  apart  to  tbe  father,  in  De- 
cember, 1868,  as  a  homestead,  under  the 
constitution  of  that  year,  and  the  statute 
passed  In  pursuance  of  the  same.  Of 
course,  this  homestead,  and  tbe  setting  of 
it  apart,  bad  no  effect  as  against  the 
plaintiff's  Judgment,  Incuimucb  as  tbe 
debta  covered  by  that  Judgment  were  con- 
tracted prior  to  tlie  adoption  of  the  con- 
■tltntion,  providing  lor  a  now  and  laiser 
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exemptdon  than  tbat  allowed  by  law 
when  the  debts  originated.   We  therefore 
lay  this  homeatead  ont  of  tbecaee.  Aft- 
erwards, In  May,  1876,  the  father,  as  the 
head  of  a  family  consisting  of  falniHelf  and 
tbe  present  claimant,  who  was  then  a  mi- 
nor, claimed  and  secured  the  exemption  of 
-this  60  acres  of  land,  under  section  2040 
ot  the  Code^  Thla  exemption,  nnllke  the 
homestead,  was  operative  against  the 
plalntilt's  jndgment,  but  It  expired  with- 
in the  same  year,  tbe  son  having  attained 
his  majority  before  the  year  expired.  In 
March,  1S80,  the  Father  conveyed  to  the 
son,  by  deed  purporting  to  be  for  and  in 
conBlfieration  of  $300  In  band  paid,  the 
whole  ot  the  60  acres  under  a  proper  de* 
BCTlptlon  of  tbe  same.   Inasmach  as  tbe 
father  at  that  time  held  tbe  land  free  tram 
any  restraint  on  alienation,  relatively  to 
this  Judgment,  further  than  the  Hen  of  the 
Jndgment  upon  the  land,  to  which  Hen  It 
was  subject  no  less  alter  alienation  than 
before,  and   would  so  continue  for  at 
leant  four  years,  be  could  divest  himself  ol 
title,  and  pass  title  to  the  son.  If  the  son 
was  a  boBti  Sde  purchaser  for  value,  ac1> 
uallypald  without  any  notice  of  the  plain* 
tlff'H  Judgment,  and  if  he  entered  into  pos- 
eeasiun  under  his  purchase,  and  held  It  lor 
four  years  before  the  levy  was  made 
which  ie  now  sought  to  be  enforced,  tbe 
lien  of  the  Judgment  upon  the  property 
was  thereby  dlscharBed.  The  ease  would 
fall  within  section  8588  of  the  Code.  If,  on 
the  contrary,  the  son  was  not  a  boaa  Ode 
purchasw  for  value,  bis  pnrchaee  and  pos- 
session would  count 'for  nothing  against 
tbe  Hen  of  the  Judgment.   In  reaching  the 
conclusion  that  tbe  setting  apart  of  the 
property  as  exempt,  under  section  2040  of 
tbe  <>ode,  was  no  obstacle  to  a  free  and 
▼nluutary  sale  of  the  same,  after  tbe  mi- 
nor son,  for  whose  benefit  tbe  exemption 
was  claimed,  became  of  fuH  age,  we  take 
notice  of  the  fact  that  the  proceeding  to 
secure  the  exemption  took  place  in  May, 
1876, while  the  act  of  February  26  ot  tbat 
year(Actsl87a,pp.4&-60)  was  In  force,  that 
act  declaring  that  Its  provlslnzw  as  to 
the  duration  ol  exemptions  sball  apply  to 
property  set  apart  under  and  by  virtue  ot 
laws  in  existence  prior  to  the  act  of  1868. 
The  provisions  referred  to  are  found  In  the 
Hlxth  section  ot  the  act  of  1876,  and  they 
limit  exemption,  as  to  duration,  to  the 
marriage  or  arrival  at  majority  of  minor 
children,  when  the  property  has  been  set 
apart  for  their  benefit.  See  Code,  9  2024, 
and  tert^iote  between  sections  2046»  and 
2048a.  It  may  be  that,  without  tbis  legis- 
lation, Uie  exemption  would  not  continue 
operative  tor  any  longer  time,  but  on  that 
question  we  offer  no  opinion. 

2.  We  have  examined  the  evidence  in  the 
record,  and  it  seems  to  us  quite  sufficient 
to  warrant  the  Jury  In  reaching  the  con- 
clnslon  that  the  son's  purchase  was  bontt 
Sde  and  for  value,  and  that  bis  possession 
was  exdnslve,  and  endured  for  tour  years 
prior  to  the  levy.  That  the  father  resided 
with  him  on  tbe  premises  would  not,  of 
Itself,  hinder  the  eon's  possession  from  be- 
ing exclusive.  It  was  a  question  tor  the 
Jury  whether  the  possession  was  htid 
JoJntiy  by  botb  or  severally  by  either; 
andt  tf  severally,  wbleh  of  tbe  two  had  tbe 
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possession  andexMdsed  aetsot  ownmblp 

over  the  property. 

8. '  As  to  toe  newly  discovered  evidence. 
It  seems  to  be  subject  to  the  Infirmity  of 
being  cumulative,  a  malady  with  which 
most  newly  discovered  evldenceisafilicted. 
But  were  It  sound  and  healthy,  it  is  too 
weak  ot  constitution  to  be  cause  for  grant- 
ing a  new  trial.  Its  Importance  is  so 
slight  tbat  It  could  not  and  ought  not  to 
produce  a  different  verdict,  were  a  new 
trial  granted.  Indned,  we  see  not  how 
the  new  evidence  can  be  treated  as  having 
any  importance  at  all;  tor  It  goes  only  to 
the  ques  tlon  w  bother  the  pi  a  In  tltt  Is  ch  a  rge- 
able  with  actuaJ  notice,  Independently  ol 
the  possession  Itselt,  of  the  claimant's  pur- 
chase of  tbe  properly,  and  his  claim  and 
possesaion  resnltlng  tber^um.  M  tbe 
possession  actually  existed,  and  was  ex- 
clusive, as  the  Jury  have  found,  his  failure 
to  take  notice  of  it  would  be  his  own  mis- 
fortune. Whether  Informed  of  It  or  not, 
the  lien  ol  bis  Judgment  would  be  affected 
by  it  all  the  same.  The  court  committed 
no  error  la  overruling  tbe  motion  for  a 
new  trial.  Judgment  affirmed. 


Central  B.  &  B.  Co.  v.  Dknson. 
(5upr«ne  Court  of  0«orvfa.  July  7,  I89a) 
KuimAD  OoMninxB— AcoroxKTs  to  Pkkbosi  ox 
Teaox. 

aa  aetion  1^  decedent'swlfe  against  de- 
fendant railroad  oompany  for  caDslo^  her  bos* 

band'B  death,  it  appeured  that  the  decedent,  who 
was  partially  deaf,  woa  walking  on  the  track  of 
the  defendant  company,  but  thoagh  he  oould  be 
seen  for  some  dlBtance,  there  was  no  blowing:  of 
the  whistle  or  ringing  of  the  bell,  and  no  warn- 
ing or  attempt  to  check  ttie  train  ontil  witbin  a 
few  feet  of  deceased,  when  the  whietle  was 
blown  twioe.  Code  Oa.  {  2073,  prorides:  "If  the 
plaintiff  ordinary  oare  oould  have  avoided  the 
consequeDceB  to  himself  oauoed  by  the  defend- 
ant's neffllgenoe,  he  is  not  entitled  to  recover. 
But  in  other  cases  the  defendant ).%  not  relieved, 
althongh  the  plaintiif  may  In  tome  way  have  con- 
tributed to  the  injory  sustained. "  Keto.  that  de- 
fendant was  gnllty  of  wanton  and  willial  negU- 
genoe,  and  tbat  hi  suoh  ease  deoedmt'a  want  of 
ordiiuucy  osn  was  no  bsv  to  reoovery.  Soaaom, 
J.,  dlasooUng. 

Error  from  superior  court,  Maeon  comi- 
ty ;  Harbis,  Judge. 

R.  F.  Jj^on^  tor  plaintiff  In  oror.  M.  Q, 
B&yae  and  Dessau  A  BaetMtt  lor  delnid- 
ant  in  error. 

Blandford,  J.  Martha  Denson  alleged 
that  the  Cen-^al  Batlroad  &  Banking  Com- 
pany killed  her  husband,  Jackson  Denson, 
by  the  careless  running  of  its  trains,  with- 
out any  fault  or  negligence  on  bis  part; 
that  he  was  killed  by  the  gross  negligence 
of  tbe  agents  of  said  company,  and  that 
the  same  could  have  been  avoided  by  ordi- 
nary care  and  diligence  on  their  part ;  and 
that  he  was  run  over  without  any  at- 
tempt on  their  part  to  avoid  It.  She  had 
a  verdict  in  her  favor.  The  railroad  com- 
pany moved  tor  a  new  trial,  on  several 
grounds,  and  tbe  refusal  to  grant  a  new 
trial  is  alleged  as  error.  The  evidence  in 
the  case  shows  tbat  Jackson  Denson,  tbe 
deceased,  was  affilcted  with  deafness.  In 
tact  was  very  deaf,  although  tw  could  hear 
to  some  extent;  that  he  went  on  the  track 
of  the  railroad  company  aboat  5  o'clock 
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hi  the  mornlDff;  a  train  was  coming  np 
behind  htm,  but  he  contlnned  to  walk 
steadily  forward.  Ttffere  was  no  warning 
glveD  of  the  approach  of  the  train,  no 
blowlDK  of  the  whlatle  or  ringing  of  the 
bell,  and  no  attempt  was  made  to  check 
the  train  until  It  was  within  a  few  feet  of 
the  deceased,  when  the  whistle  was  blown 
twice.  About  the  same  time,  the  train  col- 
lided with  the  deceaaed.  and  be  was  Imme* 
dlately  killed.  TheCode,  §  2972,  declares: 
**  If  the  plaintiff  by  ordinary  ca  recould  have 
avoided  the  conseqaences  to  himself  caused 
by  the  defendant's  negligence,  he  1b  not 
entitled  to  recover.  But  in  other  cases 
the  defendant  Is  not  relieved,  although  the 
plaintiff  may  In  some  way  hare  contrlb- 
nted  to  the  Injury  sastained. "  The  ques* 
tlon  here  Is,  what  does  "tbe  defendant's 
negligence"  mean?  Is  it  not  apparent 
that  It  is  the  opposite  of  the  ordinary  care 
required  of  the  plaintiff,  and  the  want  nf 
reasonable  and  ordinary  care  required  of 
defend ant.—sach  neglect  as  amounts  to 
gross,  willful,  and  cnlpable  n^lect?  We 
are  of  opinion  that  the  word  "  nwUgence, " 
as  used  In  this  section  ul  the  u>de,  does 
not  mean  gross  negligence,  or  wlllfal  and 
cnlpable  negligence;  but  in  this  case  we 
are  of  the  opinion  that  the  defendant  was 
guilty  of  gross,  wUlfai,  and  cnlpable  neg- 
ligence, from  the  evidence  submitted. 
There  wan  not  even  an  effort  on  the  part 
of  the  railroad  company  in  the  court  be- 
low to  show  that  any  steps  were  taken  to 
save  this  man's  life  when  It  became  ap- 
parent to  the  company's  servants  that 
his  life  was  in  great  peril  and  Jeopardy. 
It  appears  to  us  that  this  negligence  on 
the  part  of  the  plaintllt  in  error  was  a 
wanton  act,  showing  an  utter  disregard 
for  human  life.  It  Is  manifest  that  an  In- 
dlTldua>l  who  would  commit  a  homicide  un- 
der such  drcnmetances  would  be  guilty  of 
tbo  crime  of  marder.  One  of  the  objects 
of  government  is  to  protect  individuals  In 
the  enjoyment  of  life  and  limb,  (Const,  ort. 
1,  8  1.  pars.  8,  A;  Code.  SS  4995,  4996 :)  and 
Burel;  Itcannot  be  said  tbata  corporation 
orartlflclalpersoncanbellcensed  to  wholly 
disregard  human  life.  The  negligence  of 
the  plalntltr  will  not  bar  a  fccovery  where 
It  sfflrmatlvely  appears  that  the  negli- 
gence of  the  defendant  Is  so  gross  as  to 
lead  to  the  conclusion  that  the  same  Is 
wlllfal  and  culpable.  To  this  effect  are 
many  decisions  of  the  courts  of  Eogland 
and  this  country.  In  Rorer  on  Railroads 
it  is  laid  down  as  the  la  w  that  **  at  places 
other  than  crossings,  or  In  public  high- 
ways, a  railroad  track  Is  the  private  prop- 
erty of  the  company,  and  no  one  other 
than  the  company's  servants  or  employee, 
in  the  necessary  discharge  of  duties  tbere, 
hare  any  right  to  be  thereon;  and  more 
especially  so  as  to  their  using  the  same  as 
a  thoroughfare  or  path  way  on  which  to 
walk  or  travel;  and  though  the  company 
may  not  wantonly  injure  persous  thus  in- 
truding upon  and  using  the  same,  yet,  if 
the  person  be  an  adult,  not  known  to 
those  In  charge  of  the  train  to  be  deficient 
In  discretion,  or  in  physical  ability  to  take 
rare  of  himself,  or  not  known  to  be  defi- 
cient Id  his  faculty  of  henrlng,  and  not  in 
any  way  presenting  indications  of  being 
disabled,  or  lncai>ableot  taklngcare  forhla 


safety,  then  the  persons  In  charge  d  the 
train  have  a  right  to  conclude,  and  to  act 
on  that  conclusion,  that  such  person  Is  im 
possession  of  all  his  proper  facnltles  to  en- 
able him  to  do  BO,  and  will  leave  the  track 
In  time  to  save  himself  from  Injnry,  and 
are  not  bound  to  stop  or  check  up  tbe 
train  on  his  account;  but,  as  a  matter  of 
ordinary  prudence  and  care,  it  la  ttielr 
duty  to  sound  the  whistle  and  ring  the 
bell  as  a  warning  of  the  approaching 
danger."   2  Ror.  H.  R.  1122;  Finlayson  v. 
Railroad  Co..  1  Dill.  579.   See,  also.  Shear. 
&  R.  Neg.  SS  480-482.   In  the  case  of  Bao- 
meister  v.  Railroad  Co..  SO  N.  W,  Rep.  337. 
the  supreme  court  of  Michigan  say  that, 
"  if  the  deceased  bad  stood  still  and  faoed 
the  train  as  It  approached  him.  It  would 
furnish  no  oense  to  the  defendant  lor 
running  Its  engine  over  blm  and  killing 
him.    if  the  engineer  saw  he  did  not 
Intend  to  get  off  the  track,  and  there  was 
time  enou^  to  stop  the  train,  contribu- 
tory negligence  cannot  be  relied  upon  in 
such  a  case.   Neither  can  It  In  any  case 
where  the  action  ot  the  defendant  la  wan- 
ton, wllllul,  or  xecklesB,  lo  the  ipranlaea. 
and  Injury  ensues  as  the  result.*  And 
many  authorities  are  dted  In  support  of  this 
proposition,— among  them,  2  Tbomp.  Heg. 
1160;  Cooley.  Torts,  674;  Beach.  Contrib. 
N^.  29  et  seq.  In  the  case  cited,  warn- 
ing was  given,  but,  as  It  api>eared  that  the 
servants  of  the  company  had  time  to  stop 
the  train  to  prevent  the  accident.  It  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover.  In  the  presen  t  case  It  a  p pears  that 
It  wasdayllght  when  the  train  approached 
the  deceaaed,  and  that  the  company's 
servants  could  have  seen  blm  for  400  yards 
before  they  reached  him.  Yet,  when  they 
discovered  he  was  walking  on  the  track, 
they  gave  no  note  of  warning.  Such  con- 
duct cannot  be  held  to  be  anything  else 
than  w  anton  and  willful  negligence.  In 
Pennsylvania  Cu.  v.  Sinclair,  63  Ind.  801.  It 
was  decided  that,  "where  an  Intent,  either 
actual  or  constructive,  to  commit  an  in- 
Jury,  exists  at  the  time  of  Its  eoinmisaloD, 
such  Injury  ceases  to  be  a  merely  negligent 
act,  and  becomes  one  ot  violence  or  ag- 
gression.   Contributory  negligoice  is  a 
complete  defense  to  an  action  for  damages 
for  a  meivly negligent  InJnry.**  Botwhere 
the  Injury  complained  of  is  in  tenns  or  sub- 
stance willfully  committed,  then  contribu- 
tory negligence  ceases  to  be  a  defense.  We 
think  this  Is  a  proper  statement  of  the 
law. 

So  we  conclude  that  notwithstanding 
the  party  Injured  m^ht,  by  Hm  oae  ol  or* 
dinary  care,  have  avoided  the  conseqnm- 
ces  of  the  defendant's  negHgeoce  to  him- 
seir,  yet,  where  that  n^llgence  Is  so  gross 
as  to  amount  to  wanton  and  wlllfal  neg- 
ligence, the  want  of  ordinary  care  on  his 
part  to  avoid  the  consequences  of  the  de- 
fendant's negligence  would  be  no  bar  to  a 
recovery  for  the  injury  so  received.  We 
have  examined  the  assignments  of  oror  as 
to  the  Instructions  ot  the  court  to  the 
Jury,  etc.,  and  we  do  not  think,  nnder  the 
view  we  take  ot  the  case,  that  the  conrt 
committed  anymatwlal  error.  Judgment 
affirmed. 

BLKOKLn,  C      {eoaounlag.)  Denson 
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was  tl  years  of  age,  a  labortnK  man  earn- 
Xng  wages  at  the  rate  of  flO  a  munth,  be> 
Bides  rations',  honse  rent,  and  fuel.  His  ex- 
pectancy of  lite  was  86.41  jrears,  and  the 
verdict  of  the  ]uiy  In  lavor  of  his  widow 
was  for  91,000.  He  was  'kllletl  In  July, 
1888.  According  to  the  evidence,  he  was 
very  deaf,  bat  coald  bear  the  whistle  of  a 
railroad  locomotive.  He  had  been  ob- 
eerverl  to  look  up  and  give  attmtion  when 
the  whistle  was  blown.  He  resided  near 
the  railroad, and  was  killed  within  10  min- 
utes alter  leaving  his  borne.  It  was  atter 
Bun-np  In  the  morning,  and  be  was  walk- 
ing? along  a  path  npon  the  railroad  track 
^'hlch  had  beenlnconstantnse  by  the  pub- 
lic for  12  or  15  years,  some  200  persons  or 
more  passinjc  over  It  daily.  One  witness 
testified  that  there  was  scarcely  any  time 
of  day  that  people  would  not  be  met  pass- 
ing along  It.  The  morning  was  very  fog- 
ery-  The  fog  was  remarkably  heavy,  hot 
not  HO  thick  as  that  Densun  coold  not  be 
seen.  Two  persons  who  happened  to  be 
near  saw  him  when  the  train  struck  him, 
one  being  about'  100  yards  from  him.  and 
the  other  55  or  60  yards.  Ordinarily,  a 
man  in  his  position  on  the  track  could  have 
been  seen  by  the  engineer  over  600  yards. 
When  killed.  Deuson  was  39^  yards  nearer 
to  a  pobUe  crossing  tban  the  point  at 
which  the  "hloW'post"  stood,  (or  shoold 
have  stood,  were  the  statute  complied 
with,)  at  which  point  the  engineer  was 
commanded  by  the  statate,  on  pain  of  In- 
dictment and  punishment,  (Code,  §S  708, 
710,)  tu  blow  the  whistle  of  the  locomo- 
tive and  check  the  speed  of  tha  train,  and 
then  to  keep  blowing  and  cheeking  until 
the  crossing  should  be  reached.  The  speed 
of  trains  was  generally  slackened  at  Mils 
point,  but  on  this  occasion  the  train  was 
some  two  hours  Iwhlnd  time,  and  was 
running  very  rapidly, — faster  then  was  us- 
ual with  freight  trains.  On  reaching  the 
posftlon  of  uie  blow-post,  neither  requi- 
site of  the  statute  was  compiled  with ;  the 
speed  was  not  checked  nor  the  whistle 
blown.  Nothing  whatever  was  done,  ex- 
cept that,JnBt  as  the  locomotive  overtook 
and  struck  Denson,  the  whistle  was 
bluwn  twice:  and, though  he  was  thrown 
up  Into  the  air.  the  train  rushed  on  with- 
out stopping,  or,  so  far  as  appears,  at- 
tempting to  stop.  There  wasevidence  that 
the  train  was  a  long  one,  had  no  alr^ 
brakes,  and  could  not  have  been  stopped 
within  a  less  distance  than  200  yards ;  but 
there  was  also  evidence  that,  If  the  whis- 
tle had  been  blown  at  the  blow-post,  and 
Denson  had  heard  it,  he  would  have  had 
time  to  get  on  the  track  before  the  train 
reached  him.  No  train  was  due  or  In 
sight  when  he  stepped  upon  the  track  and 
b^an  to  walk  along  the  path.  That 
there  wasnegll^ence  on  both  sides  Is  man- 
ifest. To  take  the  most  favorable  view  of 
the  law  In  behalf  of  the  compnny.  the  eon- 
trolling  question  In  the  cane  upon  Its  sub- 
stantial merits  Ih,  whether  the  facts 
proved  by  the  plaintiff,  and  the  failure  of 
the  company  to  make  any  explanation 
whatever,  would  warrant  the  Jury  In 
dravrlng  the  Inference  that  the  negligence 
of  the  company  was  so  gross  as  to 
amount  to  wantonness  or  recklessness  on 
the  part  of  its  servants  by  whose  negli- 
T.ll8.B.no.29— 66 


gence.  In  connection  wl^  nfs  own,  the 
husband  of  the  plaintiff  lost  his  life.  Thto 
maeh  Is  certain,  that  the  train  was  being 
run  in  an  Unlawful  manner.  It  could  not 
be  lawfully  run  from  the  blow-post  to  the 
public  crossing,  over  that  pflurt  of  the  track 
upon  which  this  man  was  walking,  with- 
out blowing  the  whistle  and  checking  the 
speed.  When  the  engine  arrlvetl  at  the 
blow-post,  the  engineer.  It  he  was  giving 
any  attention  to  his  duties,  must  have 
seen  Denson,  who  was  then  lees  than  40 
yards  distant.  He  must  have  seen  him, for 
two  other  persons,  one  of  them  100  yards, 
the  other  between  55  and  60  yards,  dis- 
tant, did  see  him  at  that  moment,  or 
within  a  second  or  two  afterwards.  Be- 
sides the  command  of  the  law,  there  wns 
this  close  proximity  of  the  engineer,  and 
his  engine,  to  a  man  upon  the  track  to 

Erompt  him  to  blow  the  whistle.  Not  to 
low  it,  was  slnialtaneoDsly  to  defy  the 
law  and  endanger  life.  It  was  a  fof^ 
morning,  and  the  dampness  of  the  atmos- 
phere being  favorable  to  conducting 
sound,  there  is  a  strong  probability  that 
the  engineer  could  havesaved  u  human  life 
by  a  mere  movement  of  his  hand.  Might 
not  the  Jury  rationally  conclude  that  nof 
to  perform  so  simple  an  action  In  such  an 
emergency  was  gross  negligence  of  the 
most  aggravated  Kind  known  to  the  law? 
It  Is  said  that  the  engineer,  seeing  a 
grown  man  walking  ahead  of  him  on  the 
track,  and  not  knowing  that  he  laboi'ed 
under  any  InHrniity,  had  a  right  to  as- 
sume that  he  would  get  off  In  time  to  save 
himself;  and  cases  are  numerous  which 
Justify  that  sort  of  assumption  to  cover 
omissions  to  check  or  atop  the  train,  and 
to  cover  delay  In  giving  signals,  where  the 
occasion  tor  doing  one  or  both  of  these 
things  is  govenied  alone  by  the  presence 
of  a  man  on  the  track,  and  Is  not  affected 
by  statutory  requirements  in  addition  to 
sacb  presence.  But  here  the  breach  of  a 
statutory  duty  Is  unquestionable,  and 
there  Is  no  evidence  that  the  engineer  was 
Ignorant  of  the  man's  infirmity  or  that 
he  made  any  assumption  whatever  as  to 
his  probable  conduct.  After  it  was  proved 
that  the  engineer  committed  a  homicide, 
while  In  the  commission  of  an  unlawful 
act,  or  ot  a  lawful  act  which  probably 
might  produce  such  a  consequence-  In  an 
unlawfol  manner,  why  shoold  the  JuTy 
volunteer  to  make  any  ossnmption  tor 
hlni,  when  heisnot  produced  to  explain 
his  ccmdnct.  nor  his  absence  accounted 
tor?  A  peculiar  clrcumetaoce  which  dls- 
tingolshes  this  from  most  cases,  other- 
wise similar.  Is  that  In  this  Instance  there 
was  an  express  command  of  the  law  to 
blow  the  Whistle  at  that  particular  place, 
whether  anybody  was  on  the  track  or 
not.  For  the  engineer  to  make  any  as- 
sumption as  a  reason  tor  not  blowing, 
would  be  to  violate  the  statute,  and  leave 
the  violation  to  be  Justified  by  an  as- 
sumption. Moreover,  the  Jury  might  con- 
sider It  as  further  evidence  ot  recklessnem 
that  the  train  was  run  at  high  ^eed, 
through  heavy  fog,  where  there  was  a 
path  npon  the  track  used  dally  by  hun- 
dreds of  persons,  and  known  to  i>e  so 
used.  I  say  **  known,  **  because  a  use  so 
frequent  and  contlnuons,  lor  «  doien  or 
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more  yean,  coaM  hardly  fall  to  be  at- 
tended  with  euch  knowledge  on  the  part 
of  the  compauy,  and  those  of  Ita  employes 
who  were  engaged  lo  running  trains  oror 
that  portion  of  its  line.  The  more  dense 
the  fog,  the  more  rash  would  It  be  to  rash 
headlong  over  a  part  of  the  road  where 
people  \.ere  accustomed  to  walk  at  all 
hoars  uf  the  day,  without  giving  any  note 
of  warning  though  the  tr^  was  out  of 
Its  usual  time.  Anothw  fact  to  which 
the  jury  could  look  as  evincing  a  spirit  of 
recklessness  was  that,  though  a  human 
b^ng  was  mortally  wounded  by  a  blow 
from  the  engine,  which  threw  his  body 
**np  above  the  smoke-stack,"  the  train 
made  uo  stop,  but  continued  on  Its  way 
ds  If  nothing  had  hapiwned.  The  circum- 
stances Indicate  decisively  that  the  en- 
gineer could  not  have  been  Ignorant  of 
the  gravemlscblef  which  be  had  done.  The 
omission  of  the  company  to  explain  any 
of  his  conduct  l^t  the  Jury  tree  to  put  up- 
on all  parts  of  that  conduct,  involving, 
as  some  of  It  did,  a  clear  vlolatiua  of  a 
statutory  duty,  and  the  commission  of  an 
indictable  oOeaw,  the  most  unfavorable 
construction;  and,  so  treating  It,  the 
homicide  could  wfdl  beattributod  to  negli- 
gence BO  gross  as  to  be  equivalent  to  will- 
ful and  wanton  destruction  of  life.  Grant 
that  tbe  deceased,  also,  was  guilty  of 
gross  negligence  In  not  foreseeing  the  dan- 
ger and  guarding  against  It,  yet  he  did 
not  thereby  forfeit  his  life  and  render  it 
lawful  to  kill  blm.  Against  liability  for 
mere  negligence  rraultlng  In  Injury  or 
cleath,  tbe  failure  of  tbe  suffering  party  In 
ordinary  care,  where  tbe  disaster  could 
have  been  shunned  by  the  exercise  of  such 
care  on  hla  part,  will  be  a  defense;  but 
willful  or  wanton  torts  cannot  be  ddTend- 
ed  by  showing  that  the  victim  was  a 
wrong-doer,  and  that  be  recklessly  ex- 
posed bis  own  life.  One  reckless  man  can- 
not kill  another,  and  Justify  himself  to  the 
law  by  the  plea  that  tbe  otbur  was  in  his 
way,  and  might  have  kept  out,  orgottcoi 
out.  If  he  had  tried.  Human  life  is  too 
sacred  for  the  law  to  recognlce  this  a»  a 
good  answer.  Cook  v.  Ballroad,  etc.,  Co., 
67Ala.D38;  Ballroad  Co.  v.Brineon.  70  Qa. 
207.  There  can  scarc^y  be  a  d  ou  bt  th  at  for 
every  criminal  homicide  uf  a  husband,  the 
wlfehasa  right  of  action.  TheCode,$  29n» 
(s  broad  enough  In  its  terms  to  compre- 
hend everycOHe  of  wrongful  homicide;  bat 
let  it  be  confined,  as  has  been  done  In 
Kome  Instances,  to  criminal  homicides,  and 
the  present  case  may  fairly  be  considered 
wltbln  Its  provlsIonB.  The  evidence  in  the 
record,  unanswered  and  unexplained, 
would  aathorise  a  jury  to  convict  the  Ok- 
fflaeev  of  manslaughtAr,  if  not  of  murder, 
provided  there  was  a  blow-post  where 
there  should  have  been  one ;  and  if  there 
was  none,  the  case  would  be  no  better  for 
the  company,  since  the  statute  (Code,  §S 
708.  709.)  required  It  to  have  one,  and  de- 
clared tbe  8U  peri  0  ten  dent  subject  to  In- 
dictment and  fine  for  its  absence.  Tbe  er- 
tdeuce  Is  that  In  point  of  tact  there  was  a 
post,  which  one  of  the  witnesses  says  was 
a  "blow-post,"  adding  that  It  was  the 
"yard  limit's  post." 

Tested  by  the  authority  of  cases  hereto- 
fore decided  by  tula  court.  It  will  be  found 
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that,  while  none  of  them  are  precisely  in 

point,  their  general  spirit  Is  mure  comiist- 
ent  with  upholding  this  verdlet  than 
with  setting  it  aside.  Ballroad  Co.  t.  Mc- 
Elmnrry,  SI  6a.  75;  Railroad  Go.  v.  Glass. 
60  Qa.  442.   In  Ballroad  Co  r.  Mefga,  74 
Oa.  8&7,  It  was  ruled  that,  to  avoid  Injur 
log  a  trespasser  upon  the  track  of  a  rati 
way,  tbe  company's  servants  are  required 
to  use  a  degree  of  care  which  amounts  to 
more  than  the  mere  absence  of  wanton- 
ness, malice,  or  a  reckless  dlsrward  of  an- 
other's safety.   In  that  case  the  crossing 
had  bem  passed,  and  the  Injury  was  in- 
flicted several  hundred  feet  beyond.  In 
Ballroad  v.  Williams,  Id.  728,  tbe  Injury 
occurred  160  or2U0  yards  beyond  tbe  cross- 
ing. Tbere  was  a  recovery  in  both  of 
thcrie  cases,  and  nether  of  them  was  as 
strong  for  the  plaiutifl  as  the  preaent,  tor. 
In  nether,  was  the  engineer  actually  en- 
gaged in  the  commission  of  a  misdemean- 
or, or  any  act  in  Itself  Illegal,  at  the  mo- 
ment when  the  injury  was  Inflicted.  In 
the  former,  tbe  evidence  was  not  re- 
viewed, and  no  opinion  was  expressed  by 
this  court  as  to  Its  sufflctency  to  uphold 
the  verdict;  but  In  the  latter,  the  evidence 
was  reviewed,  and  a  majority  of  the  court 
considered  It  sdfflclent,  patting  tbe  deete- 
lon  upon  failnre  to  comply  with  tbe  stat- 
ate  by  blowing  and  checking  until  tbs 
crossing  was  reached,  although  no  Injury 
happened  until  afterthe  croesmg  had  been 
passed,  and  tbe  duty  to  blow  and  check 
had  ceased.   In  Banking  Co.  v.  Smith.  78 
Ga.  694,  8  8.  £.  Bep.  m,  and  Smith  v. 
Banking  Co..  82  Qa.  801, 10  8.  E.  Bap.  111. 
(the  same  eaee.)  the  Injury  was  at  a  short- 
er distance  beyond  the  crossing,  only  65  or 
70  yards,  but  it  occurred  before  daylight 
In  the  morning;  and,  at  the  first  trial, 
there  was  direct  evidence  that  Smith  was 
not  seen  by  the  persons  on  tbe  engine.  At 
the  second  trial,  though  tbe  plaintiff  was 
himself  a  witness,  no  reason  appeared 
why  be  did  not  discover  the  approach  of 
the  train.  None  of  his  faculties  were  defi- 
cient, and  bis  own  witnesses  testified  tbat 
the  train  made  a  great  nolae  aaitron. 
both  in  enteringJonesboro.inwhlcb  town 
the  accident   occurred,  and  In  passlug 
through  It.  This  court  held  that,  no  rea- 
son appearing  why  be  could  not  protect 
himself  agfdnst  tbe  negligence  of  which  he 
complained,  tbe  plaintiff  could  not  recov- 
er, and  that  a  nonsuit  at  tbe  second  trial 
was  property  granted.   Had  he  shown 
tbat  be  was  partially  deaf,  and  on  that 
account  stood  specially  In  need  of  the  stat- 
utory signal,  still  the  case  would  not  have 
been  as  strong  as  tbe  present,  for  he  was 
not  Injured  until  tbe  misdemeanor  com- 
mitted by  tbe  engineer  was  no  longer  In 
pn^^ress.  while,  as  before  observed,  this 
engineer,  when  be  killed  Denson.  was  in 
the  very  act  of  perpetrating  an  offmse 
against  the  penal  law.  By  abetiOnlng 
from  the  violation  of  law  in  which  be  was 
engaged,  be  would  most  probably  have 
avoided  Oie  sacrifice  of  a  human  lite.  Nor 
In  Smith's  Case  were  the  other  cireum- 
stanees  of  recklessness  pi^sent  wbiefa  we 
have  pointed  ont  In  this.  Tbe  hour  was 
not  one  at  which  movement  of  the  public 
orer  the  track  was  to  be  expected;  nor 
was  a  man  sera  by  the  engineer,  atricken 
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and  knowlDKly  left  to  his  fate  ae  It  nntb- 
tng  sertooB  bad  occarred.  It  Is  maniteat 
that  some,  at  least,  of  the  markH  of  crimi- 
nal homicide,  apparent  in  this  case,  were 
absent  from  that,  besides  the  sreat  fact 
that  111  that  case  no  homicide  was  com- 
mitted. The  same  may  be  said  of  Bank- 
ing? Co.  y.  Ralfurd,  82  Ga.  400,  9  S.  £.  Itep. 
169,  Id  whlnh  case  the  ensrlneer  and  fire- 
man were  examined  to  oegatire  wanton- 
ness. Of  the  numerous  cases  boldlng  that 
fallare  In  ordinary  care  by  the  Injured 

Farty  defeats  recovery,  not  one,  so  far  as 
know,  applies  the  rule  to  an  Instance  in 
which  IJie  Jury  mlj^ht  fairly  Inter  reckless- 
nefie  equivalent  to  willful  tort.  Compare 
Holmes  T.  Railroad,  etc.,  Co.,  37  Qa.  698; 
Railroad  Co.  v.  Johnson,  88  Ga.  409;  Rail- 
road Co.  V.  Johnson,  60  Ga.  667;  Railroad 
C!o.  V.  Hankerson,  61  Oa.ll4;  Railroad  Co. 
T.  Stewart,  71  Oa.  427 :  Berry  v.  Railroad 
Co.,  72  Ga.  137;  Railroad  Co.  v.  Bloomlna;- 
dale,  74  Ga.  604.  As  for  Sims  t.  RailroaJ 
Co.,  28  Ga.  9S.  It  wants  two  essential  ele- 
ments to  render  It  afit  precedent  to  be  fol- 
lowed In  ruling  the  question  now  before 
us.  There  was  nothing  but  the  man  on 
the  track  to  render  it  Incumbent  on  the 
engrlnew  to  ffive  a  atgnaJ.and  a  Big;nal  was 
actnally  itlvm  in  ample  time  to  admit  o( 
his  escape  from  the  track  If  he  was  awake. 
Ht^re,  on  the  contrary,  the  law  commnnd- 
ed  the  signal  at  a  particular  point,  and  it 
was  not  given  .at  all  at  that  point,  but 
was  delayed  without  the  shadow  of  an 
excuse  for  it,  legal  or  moral,  until  It  was 
too  late.  When,  at  last,  the  whistle 
sounded  Its  two  blasts,  they  must  have 
mng  in  the  victim's  ears, if  he  heard  them, 
more  like  shouts  of  victory  than  notes  of 
vraming.  They  were  In  time  to  announce 
his  death,  but  not  to  aid  In  preserving  his 
life.  I  concur  in  the  Judgment  of  affirm- 
ance. Fraser  T.  Railroad  Co.,  81  Ala.  185, 
1  South. Rep. 85;  1  Thomp.Neg.  448,  notes, 
5  1 ;  2  Thomp.  Neg.  1146,  notes,  §S  1-18;  2 
Bor.  R.  R.  1122  et  seq. ;  Beach,  Contrlb. 
Neg.  85  87.  68 ;  2  Beach.  Ry.  Law,  $  970  ;  3 
Shear.  &  R.  Neg.  fi  480  et  seq. ;  2  Wood,  By. 
Law.  S  820 ;  Whart.  Neg.  S  888. 

SiHHONs,  J.,  dissented,  bat  tnrnlsbed  no 
written  opinion. 


BuNN  TODD. 

(i9uprm«  Cburt  ctT  North  Carolina.  Oct  37, 

1890.) 

Wmnss— TiuJTai.onoHa  with  Dbobasbd  Pbbboks. 

Undw  Code  N.  a  {  59a  dlsqaaU^ring  par- 
ties, and  those  interested  In  the  event  of  the  suit, 
from  testifying  against  the  representative  of  a 
deceased  person  oonoeminr  any  personal  com- 
munication or  transaction  Between  the  witness 
and  deeeased,  a  person  not  a  purty.  nor  interested 
in  the  efent  ol  we  snlt,  nay  temUj  »a  to  sooh 
transaction  at  oonunonloatlan. 

Appeal  from  district  court,  Wake  coun- 
ty; MacRab,  Judge. 

ty.  ;v.  Jones,  tor  plalntlil.  L  J,  F7em- 
miBg,  for  defendant. 

CuRK,  J.  Section  S89o(  tbeCode  broad- 
ly sweeps  away  the  common-law  Incom- 
petency of  witnesseb  on  account  of  Inter- 
est. Section  590  contains  the  only  restric- 
tions in  ciTll  cases,  except  In  the  special 


cases  provided  for  by  section  580  and 
tlon588,apon  the  competency  of  witneHsee. 
It  disqualifies— Whom :  (I)  Parties  to  the 
action ;  i3)  persons  Interested  In  the  event 
of  the  action;  (8)perBonBthrougborunder 
whom  the  persons  In  the  first  two  classes 
derive  their  title  or  interest.  A  witness 
belonging  to  one  of  these  three  classes  Is 
Incompetent  only  in  the  following  cases: 
When.  To  testify  In  behalf  of  hlmsell  or 
the  person  succeeding  to  his  title  or  lutei*- 
est  against  tfaerepresentatlTe  of  a  deceased 
person  or  committee  of  a  lunatic,  or  any 
one  deriving  his  title  or  Interest  through 
them.  And  the  disqualification  of  such 
person,  and  In  such  instances.  Is  restricted 
to  the  following  subject-matter:  A  per< 
sonal  transaction  or  communication  be- 
tween the  witness  and  the  person  idnce 
deceased  or  Innatte.  And  even  in  those 
eases  there  are  the  fonowtng  exceptions: 
(1)  When  the  representative  of,  or  person 
claiming  tbrongh  or  under  the  deceased 
person  or  lunatic  Is  examined  In  his  own 
behalf,  or  (2)  the  testimony  of  thedeceased 
person  or  lunatic  Is  given  In  evidence  con- 
cerning the  same  transaction.  Originally 
this  section  (then  section  848  ot  Code  CiTll 
Froc.)  dlsqnalifled  a  toarth  class  of  per- 
sons ;  /.  e.,  those  who  bad  an  interest  In 
the  subject-matter  of  the  suit,  but  whose 
interest  has  since  ceased.  This  disqualifi- 
cation did  not  exist  at  common  law,  and 
was  struck  out  of  this  section  by  the  Code 
ot  1888,  except  when  such  persons  still 
come  under  the  third  class  of  disqualified 
personsabovestated.  Toexcepta  witness 
from  the  general  rule  ot  section  S89.  rendei^ 
Ing  witnesses  compettat,  all  these  things 
must  concur.  If  the  witness  does  not  be- 
long to  one  of  the  three  classes  named,  or 
when  belougtngto  une  ot  them, If  thotratl- 
mony  Is  not  in  oebalf  of  the  living  against 
the  representative  of  a  dead  man  or  luna- 
tic, or  one  claiming  under  him,  or  If  the 
subject-matter  IS  not  that  made  incom- 
petent for  such  witness  In  such  instances 
to  testify  in  r^nrd  to,— if  either  of  these 
circumstances  Is  lacking,  the  evidence  can 
be  heard.  And  even  when  all  these  cIf- 
enmstances  combine,  and  the  witness  be- 
longs to  one  of  the  classes  named,  and  the 
Instance  when,  and  the  subject-matter  all 
come  within  the  terms  ot  section  690, 
Btin  the  evidence  can  be  heard  if  there  Is 
the  ground  for  one  of  the  exceptions  men- 
tioned In  the  section  above  stated.  Apply 
the  above  classification  to  the  question 
asked  the  witness.  The  instance  (against 
a  dead  person's  representative,  and  in  be- 
half of  the  living,)  and  the  snbjeet-matter 
(a  coramnnlcation  between  the  witness 
and  a  person  deceased)  all  come  within 
section  590.  But  the  third  element  Is  want- 
ing. The  witness  does  not  belong  to  any 
one  of  the  three  classes  of  persons  dlsqnali- 
fled to  testify.  She  Is  not  (1)  a  party  to 
the  suit,  nor  (2)  Is  she  shown  to  be  inter>> 
ested  In  the  event  of  the  action,  nor  (8) 
does  any  person  belonging  to  the  above 
two  classes  cl^m  title  under  or  through 
her.  That  shehadadalratotheotherpart 
of  the  crop  of  her  husband  than  that,  the 
proceeds  of  which  the  plaintiff  claims  the 
deceased  held  In  tmst  tor  her.  does  not  dis- 
qualify. Mull  V.Martin,  85  N.C.  406.  The 
witness  was  thersfors  competent  to  testl- 
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fy,  and  the  evidence  was  improperly  ex- 
cluded. 

Per  Cubuu.  Error. 


YouNO  V.  Western  Union  Tet..  Co. 

(Supreme  Court  of  North  Carotina.   OcL  18, 
1890.) 

TUKOBAPB  COMFAmSS— DBU.T  IN  DSLITBaiNO 

Mmoiob— Mbntai,  Amouish. 
Wbere  a  telegr^h  company  reoetved  the 
followioe:  message:  "Come  in  haste;  your  wife 
la  at  the  point  ot  death,  "—and  failed  to  deliver 
the  same  for  eight  days,  though  the  receir^'s 
place  of  business  was  well  known,  and  within  a 
short  distance  of  Uie  office  of  the  company  in  the 
town  in  which  the  reoelTer  zealded,  whereby  he 
was  prevented  from  belnc  pveaent  at  his  wife's 
death,  or  attending  tier  nmeral,  held,  (1)  there 
was  grosa  negligence,  and  the  receiver  was  enti- 
tled to  maintain  an  action  for  the  tort;  (2)  the 
Plaintiff  Is  witltled,  in  addition  to  the  nominal 
cUunages,  to  recover  compensation  for  the  mental 
anniish  inflloted  on  blm  by  0ie  negllgenoe  of  tbo 
deoendaut. 
(8yUabu$  bv  the  Court.) 

This  was  a  civil  action  tried  before  Bot- 
KtK,  J.,  at  the  lall  term,  1889,  of  Craven  su- 
perior court,  npon  demorrer  to  tLe  com- 
plaint. The  complaint  allegrea,  In  sob- 
stance,  that,  on  26th  February,  18S9,  the 
step-father  of  plaintiff's  wife,  at  Green- 
ville, S.  C,  at  whose  house  the  wife  was 
on  a  visit,  delivered  to  the  defendant  tele- 
graph company  the  following  telegram, 
paying  the  suio  charged  for  Its  transmis- 
sion: "GreenvlUe,^  C,  Feb.  26.  1889.  To 
J.  T.  Toung,  Newbeme,  N.  C.  Come  In 
haste;  your  wife  Is  at  the  point  of  death. 
[Signed]  J.  W.  Rice."  That  the  telegram 
was  received  by  the  agent  of  defendant  at 
Newbcrne,  on  27th  February,  and  with  or- 
dinary care  and  attention  could  have  been 
delivered  to  plalntlfl  within  a  few  minutes 
after  Its  recapt.  as  the  plaintiff's  residence 
and  place  of  DDslness  were  well  known, 
the  latter  being  on  a  principal  street,  and 
within  400  yards  of  the  telegraph  office, 
and  plaintiff  had  been  a  resident  many 
years,  continuously. in  Newberne, engaged 
In  business  there;  that,  by  the  gross  neg- 
ligence of  d^endant,  the  plaintiff  bad  no 
notice  of  such  telegram  until  the  rec^pt 
of  a  letter  from  the  sender  on  March  5th, 
whereupon  he  went  to  defendant's  office 
on  March  6th,  and  demanded  the  telegram, 
which  was  then  delivered  to  him ;  that 
the  plaintiff  was  continuously  In  New- 
berne, at  his  usual  place  of  business,  from 
February  26  till  March  6,1889;  that  had 
the  telegram  been  delivered  with  reason- 
able promptness  he  could  have  had  the 
consolation  of  being  with  his  wife  in  her 
last  moments,  and  of  attending  her  funer- 
al, but,  by  reason  of  aforesaid  gross  negli- 
gence on  the  part  ot  the  defendant,  the 
death  and  burial  of  his  wife  took  place 
without  any  knowledge  thereut  on  the 
part  of  the  plaintiff;  that  the  plaintiff  had 
suffered  great  pain,  mental  anguish,  and 
distress  by  reason  of  the  gross  negligence 
and  delay  In  transmitting  und  delivering 
the  telegram,  and  demands  damages.  The 
defendant  demurred  to  the  complaint  on 
the  ground  that  "It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
in  that  the  only  damage  which  it  is  al- 


leged that  plaintiff  has  sustained  la  men- 
tal anguish  and  grief  by  reason  of  the 
plaintiff's  not  being  able,  on  account  of 
defendant's  failure  to  deliver  the  me«8ag». 
to  be  present  with  his  wife  during  her  ill- 
ness, and  attend  her  funeral."  Tbn  de- 
murrer was  overruled,  and  defendant  ap 
pealed. 

Maaljr  A  Gaion,  SImmooa  &  Glbbs,  and 
L.  J.  Moore,  for  plalntilf.  Clark  A  dark, 
for  defendant. 

Clakk,  J.,  (after  stating  tde  fkcts  as 
above.)   In  addition  to  the  ground  of  de- 
murrer set  out  in  the  record  the  defendant 
demurred  ore  teoua  In  this  court  that  the 
complaint  did  not  state  a  sufficient  cauae 
of  action,  in  that  the  plaintiff  waa  not  a 
party  to  the  contract,  and  therefore  could 
not  maintain  an  action  tor  Ita  breach. 
Upon  the  question  whether  the  receiver 
can  maintain  the  action,  Shearman  ft  Red- 
fleld  on  Negligence,  $  660,  say:  "We  think, 
therefore,  upon  the  principle  of  these  decis- 
ions, a  telegraph  company  is  responsible 
tor  its  negligence  to  a  person  to  whom  a 
message  ia  addressed,  as  well  aa  to  the 
sender.   If  It  were  not  so,  it  ia  obvlons 
that  the  receivers  of  tel^jframa  wonld 
often  receive  great  damages  without  any 
meaos  of  redress."   There  Is  ample  an- 
thority  to  the  same  effect :  Wads  worth  v. 
Telegraph  Co.,  86  Tenn.Cas,  8  S.  W.  Rep. 
574;  El  wood  v.  Telegraph  Co.,  45  N.  Y. 
549;  Ellis  v.  Telegraph  O)..  13  Allen.  227; 
Telegraph  Co.  v.  Dryburg.  35  Pa.  St.  29!<; 
Markel  v.  Telegraph  Co.,  19  Mo.  App.  80 ; 
and  many  others.  This,  while  not  the  En- 
glish rule,  Is  stated  by  Gray,  Tel.  §  65;  2 
Thomp.  Neg.  847:  4  Lawson,  Rights  & 
Rem.  §  1972;  and  Whart.Neg.  §  758,^ — to  be 
the  invariable  rule  In  this  country.  Tbe 
following  may  be  summed  up  as  tbe  rea- 
sons assigned  therefor:  (1)  That  a  tele- 
graph company  Is  a  public  agency,  anil 
responsible  as  such  to  any  one  Injured  by 
Its  negligence,  or  at  least  it  is  the  common 
agent  of  sender  and  receiver,  and  respon- 
sible tp  each  for  any  injury  flustalned  by 
them,  respectively,  by  Its  n^ligence.  (2) 
That  in  a  case  like  this  the  receiver  la  the 
beneficiary  of  the  contract,  and  the  tnjniy. 
if  any.causedby  tbe  company'snegUgeuce, 
must  be  to  him.   (8)  The  message  is  the 
property  of  tbe  party  addressed  in  an- 
alogy to  a  consignee  of  goods.   (4)  That, 
upon  the  face  of  a  message  such  as  tbU. 
the  sender  Is  the  agent  of  the  receiver,  and 
the  latteras  the  principal  can  maintain  an 
action  for  breach  of  the  contract,  ur  for  a 
tort.  If  injury  is.done  him  by  negligence  In 
performance  of  the  duty  contracted  for. 
"The  company's  employment  is  of  a  pub- 
kc  character,  and  It  owes  the  duty  of  care 
and  good  faith  to  both  sender  and  re- 
ceiver."  3  Suth.  Dam.  314.   The  author 
goes  on  to  state  that  where  there  la  gross 
or  willful  negligence  the  action  can  be 
brought  either  for  tort  or  on  contract, 
and  in  case  of  mlsfeaHanci!  the  company  Is 
liable  also  to  the  parties  as  wrong-doers. 
Upon  authority  and  reason  we  tbink  It 
clear  that  tbe  plaintiff  could  maintain  tbe 
action,  and,  whether  It  is  an  action  ei 
contractu  for  breach  of  the  contract  of 
speedy  and  sate  transmission,  orex  delicto 
lor  negligence  and  violation  of  the  duty 
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^rhlch  tbe  defendant  owed  as  a  pnbllc  cor- 
poration, or  aa  comniun  agent  of  sender 
and  receiver,  at  least  nominal  damages 
could  be  recovered.  **The  principle  that 
fur  the  violation  of  every  legal  rlgbt^nom- 
tnal  damagea,  at  least,  will  be  allowed, 
applies  to  all  actions,  whether  fur  tort  or 
breach  ot  contract,  and  whether  the  riKht 
is  perHonal.  or  relates  to  property."  1 
Suth.  Dam.  11.  "Where  "there  Is  a  neg- 
lect of  daty  by  a  telegraph  company  and 
an  Infraction  uf  the  plaintiff's  right  to 
Ikave  care  and  diligence  used  In  the  aend- 
Ins  and  delivery  of  bis  message,  he  Is  en- 
titled to  nominal  damages  at  least."  Id. 

Tbe  other  queetton,  and  tbe  one  most 
earnestly  pressed  npon  our  consideration, 
l8  whether  the  plaintiff  can  recover  for 
mental  pain  and  anguish  when  there  has 
been  no  physical  injury.  In  Shearman  & 
Itetlfield  on  Negligence,  $  605,  It  Issald:  "In 
case  of  delay  or  total  failure  of  delivery  of 
messages  relating  to  matters  not  connect- 
ed with  business,  such  as  personal  or 
domestle  matters,  we  do  not  think  that 
the  company  lu  fault  ought  to  escape  with 
mere  nominal  damages  on  account  of  tbe 
want  ot  strict  commercial  value  In  such 
messages.  Delay  In  the  announcement 
of  a  death,  an  arrival,  tbe  straying  or  re- 
covery of  a  child,  and  tbe  like,  may  often 
be  prodnctlTs  of  an  injury  to  the  feelings 
which  cannoteaslly  be  estimated  In  money, 
but  for  which  a  Jury  should  be  at  liberty 
to  award  fair  damages.  Yet,  In  such 
cases,  the  damages  ought  not  to  be  en- 
hanced by  evidence  of  any  clrcuni stances 
which  could  not  reasonably  have  been  an- 
ticipated as  probable  from  the  language 
of  the  written  message. "  This  paragraph 
was  cited  and  approved  by  the  court  of 
ap|>eals  of  Kentucky  In  an  opinion  filed  in 
Jnne  of  this  year,  (Chapman  v.  Telegraph 
Co..  13  S.  W.  Rep.  880.)  In  which  the  court 
says:  "This  seems  to  us  to  be  the  true 
rule,— one  which  Is  in  accord  with  reason, 
and  necessary  to  a  proper  protection  of 
individual  right,  and  the  Interests  o(  the 
public.**  In  this  case  the  eonrt  held  that 
the  plain tltr  coald  recover  damages  tor  de- 
lay In  the  delivery  of  a  message  annonne- 
ing  the  illness  and  death  of  tbe  plaintiff's 
father,  and  say:  "Many  of  the  text-writ- 
ers say  that  a  persim  cannot  recover  dam- 
ages for  mental  angaiah  alone,  and  that 
he  can  recover  such  damages  only  where 
he  Is  entitled  to  recover  some  damages 
upon  some  other  ground.  It  will  gener- 
ally be  found,  however,  that  they  are 
speaking  of  cases  of  personal  injury.  If  a 
telegraph  company  undertakes  to  send  a 
message,  and  It  falls  to  use  ordinary  dili- 
gence in  doing  so.  It  Is  certainly  liable  for 
some  damage.  It  has  violated  Its  con- 
tract ;  and,  whenever  a  party  does  so,  he 
Is  liable  at  least  to  some  extent.  Every 
infraction  of  a  legal  right  causes  Injnry,  in 
contemplation  of  law.  The  party  being 
entitled  in  such  a  case  to  recover  some- 
thing, why  should  not  an  Injury  to  tbe 
feelings,  which  is  oftenmore  Injuriousthan 
a  physical  one,  enter  Into  the  estimate? 
Why.  being  entitled  to  some  damage  by 
reason  of  the  other  party's  wrongful  act, 
sbonld  not  the  complaining  party  recover 
an  tbe  damage  arising  from  It?  It  seems 
to  QB  that  no  sound  reason  can  be  given 
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to  the  contrary.  The  business  of  tele- 
graphing, while  yet  Id  Its  Infancy,  is  al- 
ready of  wouderiul  extent  and  importance 
to  the  public.  It  is  growing,  and  the  end 
cannot  yet  be  seen.  A  telegraph  company 
is  a  quasi  pnbllc  agent,  and  as  such  It 
should  exercise  the  extra  ordinary  priv- 
ileges accorded  to  It  with  diligence  to  tbe 
public.  If  in  matters  ot  mere  trade  It  n^ 
llgently  falla  to  do  its  duty.  It  Is  respon- 
sible for  all  the  natural  and  proximate 
damage.  Is  It  to  be  said  or  held  tbat,  as 
to  matters  of  far  greater  interest  to  a  per- 
son. It  shall  not  be,  because  feelings  or 
affections  only  are  Involved?  If  it  negli- 
gently falls  to  deliver  a  message  which 
closes  a  trade  for  $100,  or  even  Teas,  it  Is 
respunslble  for  the  damage.  It  is  said, 
however,  that  if  It  Is  guilty  of  like  fault  as 
to  a  message  to  the  husband  that  the  wife 
is  dying,  or  the  father  that  hlssonls  dead, 
and  will  be  burled  at  a  certain  time,  there 
is  no  responsibility  save  that  which  Is 
nominal.  Such  rule,  at  first  blush,  merits 
disapproval.  It  would  sanction  the  com- 
pany in  wrong-doing.  It  would  hold  It  re- 
sponsible in  matters  of  the  least  impur- 
tunce,  and  suffer  It  to  violate  its  contracts 
with  impunity  as  to  tbe  greater.  It 
seems  tons  tbat  both  reason  and  public 
policy  require  that  it  sbonld  answer  tor 
all  injury  resulting  from  Its  negligence, 
whether  It  be  to  the  feelings  or  the  parse, 
subject  only  to  the  rule  that  It  mnst  be 
the  direct  and  proximate  consequence  ot 
the  act.  The  Injury  to  the  feelings  should 
be  regarded  as  a  part  of  the  actual  dam- 
age, and  the  Jury  be  allowed  to  consider 
it.  If  it  be  said  that  it  does  not  admit  of 
accurate  pecnnlary  measarement,  equally 
so  may  it  be  9aid  of  any  case  where  men- 
tal  anguish  enters  Into  the  estimate  of  in- 
jury for  a  wrong,  and  It  fDmlsbes  no  suffi- 
cient reason  why  an  injured  party  should 
not  be  allowed  to  look  to  the  wrong-doer 
for  reparation.  If  injury  to  the  feelings 
be  an  element  to  the  actual  damages  in 
slander,  libel,  and  breach  of  promise  cases, 
it  seems  to  us  It  shoald  equally  be  so  con- 
sidered in  cases  of  this  character.  If  not, 
then  moat  grievous  wrongs  may  often  be 
Inflicted  with  Impunity;  legal  insult,  add- 
ed to  outrage  by  the  party,  by  offering 
one  cent,  or  the  coat  uf  the  telegram,  as 
comi>eusatlon  to  the  Injured  par^. 
Whether  tbe  Injury  be  to  the  feelings,  or 
pecuniary,  the  act  of  the  violator  ol  a  right 
secured  by  contract  has  caused  It.  The 
source  is  the  aame.and  the  violator  should 
answer  for  all  the  proximate  damages." 

In  Indiana  and  Texas,  opinions  to  the 
same  effect  have  also  been  filed  during  tbe 
present  year.  In  tbe  Indiana  case  (Reese 
V.  Telegraph  Co.,  In  supreme  court  of  that 
state,  March,  1890,  24  N.  E.  Rep.  168)  Berk- 
SHIRE,  J.,  says:  "Although  the  telegram 
had  no  relation  to  any  business  transac- 
tion  which  would  have  Involved  dollars 
and  cents  merely,  this  did  not  Justify  the 
appellee  in  neglecting  Its  doty.  It  had 
undertaken  for  a  valuable  consideration 
to  deliver  the  message  promptly,  and  Its 
failure  ho  to  do  or  to  make  reasonable 
etiort  in  that  direction  was  negligence, 
and  a  violation  ot  Its  ondertaklng. 
ThedlUgeoice  which  a  telegraph  company  Ta 
reqalrea  to  nsein  the  dellTay  ol  a  message 
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wfl]  be  determined  to  eome  extent  from 
the  character  and  Importance  of  the  men- 
mge.  Upon  hnmane  Krounds.  meBsageH 
like  the  one  here  Involved  ehonld  be 
promptly  deUvered,  and  should  he  regard- 
etl  as  of  more  Importance  to  the  parties 
concerned  than  mere  buslDeaa  messages, 
and,  In  promptneaB  of  delivery,  should 
have  prelerence  over  meBsazea  of  the  lat- 
ter class.  *  •  *  From  the  Information 
It  had  brfore  it  when  It  entered  Into  the  un- 
dertaking, the  appellee  was  boand  to 
know  that  mental  anguish  might,  and 
most  probably  would,  come  to  some  per- 
son In  case  It  failed  to  act  promptly  In 
transmitting  and  dellverlnj;  the  dispatch, 
and  therefore  such  a  result  was  contem- 
plated when  the  message  was  delivered 
by  the  appellant  to  the  appellee's  agent  at 
Jamestown,  and  la  within  the  nndertak- 
Ing.  •  •  •  The  appellant  having  snf* 
fered  great  mental  angnlsh,  because,  as 
he  alleges,  of  the  failare  to  promptly  deliv- 
er the  message.  It  would  be  a  harsh  rule 
which  would  deny  to  him  all  redress  ex- 
cept the  mere  pittance  which  he  paid  to 
have  the  telegram  transmitted  and  deliv- 
ered. Some  of  the  anthorlties  seek  to 
draw  a  distinction  as  to  the  right  to  re* 
cover  damages  for  mental  suffering,  be- 
tween cases  where  there  may  be  a  recov- 
ery tor  pecuniary  loss,  and  cases  where 
there  is  or  can  be  no  pecuniary  loss,  to 
which  class  the  present  action  belongs. 
With  this  distinction  we  have  no  Hympa- 
tiiy,  and  confess  we  can  see  no  good  rea- 
son for  It  to  rest  upon.  If  a  telegraph 
company  undertakes  to  transmit  and  de- 
liver promptly  a  message  wher^n  dollars 
and  cents  are  alone  Involved,  and  Its 
oegllgence  occasions  loss,  It  Is  conceded  by 
all  the  authorities  that  it  may  be  com- 
I>elled  to  respond  In  damages.  Why?  Be- 
cause It  has  negligently  broken  Its  agree- 
ment, or,  as  is  sometimes  said,  failed  to 
peEfonn  a  daty  which  It  owed  to  the 
sender  of  the  message,  or  the  person  to 
whom  It  Is  addressed,  as  the  case  may  be.. 
For  the  same  pecuniary  consideration  It 
undertakes  to  transmit  and  deliver  a  mes- 
sage Informlnfc  a  husband  of  the  danger- 
ous illness  of  his  wife,  the  wife  of  her  hus- 
band, the  parent  of  the  child,  the  child  ol 
the  parent,  and  it  n^llgently  falls  to  da* 
liver  the  tel^ram,  and,  as  a  resnlt,  the 
sick  relation  dlos  without  having  the  com- 
fortlng  presence  of  the  husband,  wife, 
father,  mother,  son,  or  daughter,  with 
all  the  benefit,  physical  and  mental,  which 
would  follow.  Is  it  to  be  said  that,  un- 
der such  circumstances,  the  moat  that  the 
telegraph  company  Is  liable  for  is  nominal 
damages,  because  of  greater  mental  an- 
gnlsh suffered  by  the  sender  of  the  tele- 
gram,who  may  be  the  father,  mother,  hus- 
band, wife,  or  child  ?  In  our  Judgment  no 
such  rule  can  or  should  prevail.  Tn  falling 
to  promptly  deliver  a  telegram  the  tele- 
graph company  negligently  falls  to  per- 
form a  duty  which  It  owes  to  the  sender 
of  a  telegram,  and  should  be  held  liable 
for  whatever  injury  follows  as  the  proxi- 
mate result  of  Its  negligent  conduct.  It 
is  not  a  mere  breach  of  contract,  but  a 
failure  to  perform  a  duty  which  rests  up- 
on it  as  a  servant  of  the  public.  In  our 
opinion,  upon  the  facts  stated  tn  the  sec- 


ond paragraph  of  the  complaint,  the  ap> 
pellant  Is  entitled  to  recover  damages  fur 
the  mental  suffering  which  heendnred,aDf! 
hie  meauure  of  damages  Is  the  amoani 
paid  for  the  transmission  of  the  vuemagn. 
and.  In  addition,  what  woald  seem  to  be 
Just  as  a  compensation  for  his  mental  ao- 
gulsh."  In  the  other  case  (Tetegraph 
Co.  V.  Moore,  Feb..  1890,  76  Tex.  66,  IS 
S.  W.  Rep.  M9)  the  court  held  that 
message  deliverf^  for  transmlB^on  to  a 
telegraph  company,  containing  the  words. 
*  Billy  is  very  low.  Come  at  once,'  is  saffi- 
cient  to  apprise  the  company  that  Ha 
message  refers  to  a  near  relative  of  tbe 
person  to  whom  It  is  addressed,  and  iA 
the  fact  that  mental  suffering  is  likely  to 
result  from  a  failure  to  transmit  the  mes- 
sage with  diligence  and  dispatch,*  ainl 
say :  **  In  the  case  of  Telesrapb  Co.  v.  Ad- 
ams, 75  Tex.  631, 13  S.  W.  Bep.  857,  it  vu 
held,  in  effect,  thnt  a  recoTerr  oonld  be 
had  for  mental  suffering  resoltlnflf  from  a 
failure  to  deliver  witli  diligence  a  teit- 
graphic  message  announcing  the  sfckneet 
or  death  of  a  relative,  provided  the  lan- 
guage employed  In  the  message  was  rea- 
sonably sufficient  to  put  the  company  up- 
on inquiry  as  to  the  relationship  betweea 
such  person  and  the  party  addressed,  aod 
to  apprise  them  that  its  object  was  to 
afford  the  party  an  opportunity  to  at- 
tend upon  his  relative  in  his  last  sicknesi. 
or -fo  be  present  at  the  funeral  In  case  of 
death.  The  same  principle  waa  affirmed 
in  the  case  of  Telegraph  Co.  v.  Feesles,  T» 
Tex.  537, 12  S.  W.  Rep.  860,  (decided  at  tbe 
same  term,")  and  Tel^rapb  Co.  t.  Bro- 
eeche,  72  Tex.  654, 10  8.  W.  Bep.  734,  (18Sd.i 
In  Telegraph  Co.  v.  Cooper,  71  Tex.  507, 9 
S.  W.  Rep.  59S,  OBSS.)  CoLLARO,  J.,  sa;^: 
"Appellant claims  that  its  demarrers  to 
plaintiff's  petition  should  have  been  sus- 
tained, because  injury  to  feelings  disrun- 
nected  from  an  actual  personal  iiUnry  ait 
exemplary  damages,  and  the  facta  aliped 
are  not  sufficient  to  recover  exemplwy 
damages.  The  very  qnesUon  raised  heie 
was  before  the  supreme  court  In  the  case 
of  Stuart  v.  Telegraph  Co.,  66  Tex.  3% 
and  the  court,  after  discussingtfae  SoRelle 
Case,  65  Tex.  310.  and  tha  L«vy  Cases.  S& 
Tex.  543,  563,  the  case  of  Hays  t.  Baiiroad 
Co.,  46  Tex.  372,  and  other  airthoritiea. 
use  the  following  language:  "But  it  k 
claimed  that  the  mental  la  an  Incident  to 
the  bodily  pain,  and  that,  without  tbe 
latter,  tbe  former  cannot  be  considered  a 
actual  damages.  In  cases  of  iHHlUy  ia- 
Jury  the  mental  sutferiug  Is  not  more  di- 
rectly and  natnrally  the  resnlt  of  tbe 
wrongful  act  than  in  this  case;  not  mo» 
obviously  the  consequences  of  tbe  wroiu 
done  than  In  this  case.  What  dlfferencf 
exisU  to  make  the  claimed  distinctiuii* 
That  it  is  caused  by  and  contemplated  ia 
doing  the  wrongful  act  Is  the  prtncir^ 
of  liability.  The  wrong-doer  knows  tha: 
he  Is  doing  this  damage  when  he  afBiets 
the  mind  by  withholding  the  meflaajreo.' 
mortal  Illness  as  wdl  as  by  a  wound  u> 
the  person."  The  conclusion  derived  froe 
the  opinion  in  the  case,  from  which  tbf 
foregoing  extract  is  taken.  Is  that  iojiu? 
to  the  feelings  caused  by  the  faJlore  to 
liver  a  message  relating  to  domestic 
affairs,  where  the  failure  Is  tlie  resnlt  >.' 
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negligence  od  the  part  of  tbe  company  or 
its  servants,  is  an  element  of  actual  dam- 
ages. The  same  principle  was  decided  by 
tbe  commission  of  appeals  In  the  case  of 
RaUway  Co.  v.  Miller,  7^.  W.  Rep.  668.  er- 
roneously styled  In  tbe  official  reports 
Railway  Co.  t.  Wilson,  69  Tex.  739,  and  It 
was  h^d  that  tbe  rl^fat  to  recover  would 
not  depend  upon  tbe  degree  of  negligence 
causing  the  Injury'  If  the  Inexcnsable 
neglleence  of  tbe  defendant's  servants  Is 
found  to  be  tbe  proximate  cause  of  tbe 
Injury,  damages  may  be  recovered  com- 
raensnrate  with  tbe  Injury. "  In  Tele* 
grapli  Go.  T.  Simpson,  78  Tex.  422, 11  S. 
W.  Bep.  885.  (decided  1889,)  the  court  re- 
affirmed "Uie  same  ductrlne  as  does  Loper 
V.  Telegraph  Co.,  70  Tex.  6S9.  8  S.  W.  Rf  p. 
r>00,  which  Is  exactly  like  ctnr  case,  except 
that  the  relationship  wus  that  of  a  motb- 
er'who  was  prevented  from  being  at  her 
son's  deaUi-bed  and  burial  by  negligent 
delay  In  the  delivery  of  the  telegram.  In 
«  recent  case  (1888)  decided  In  the  supreme 
court  of  Tennessee,  (Wada worth  v.  Tele* 
graph  Co..  86  Teun.  695,  8  S.  W.  Rep.  574,) 
that  court  affirms  the  same  doctrine,  and 
GALpwEr.L,  J.,  after  quoting  the  author- 
ities to  the  effect  that  damages  for  mental 
anguish  cannot  usuaUy  be  given  in  an  ac- 
tion for  breach  of  contract,  says :  "These 
are  but  Illnstra  tlons  and  applications  of  tbe 
general  rule  which  we  have  already  stated 
for  the  estimation  of  damages  in  actions 
tor  breach  of  contract.  They  serve  the 
purpose  of  showing  that,  In  the  ordinary 
contract,  only  peconlary  benefits  are  con- 
templated by  the  contracting  parties; 
and  that  therefore  the  damages  resalttng 
from  the  breach  ot  such  a  contract  most 
be  measured  by  pecuniary  standards;  and 
that,  where  other  than  peconlary  benefits 
are  contracted  for,  other  than  pecuniary 
standards  will  be  applied  in  tbe  ascertain- 
ment of  tbe  damages  flowing  from  tbe 
breach.  The  case  before  us  (ao  far  as  it  Is 
an  action  for  the  breach  of  contract)  is 
snbject  to  tbe  same  general  rule;  and  the 
defendant  le  answerable  In  damages  for 
the  breach  according  to  tbe  nature  of  tbe 
contract,  and  the  character  and  extent  of 
the  Injury  suffered  by  reason  of  its  non- 
performance. Tbe  messages  were  sent  for 
a  particular  purpose,  which  was  disclosed 
upon  their  face,  and  of  which  tbe  defend- 
ant bad  foil  notice.  That  purpose  was 
not  of  a  pecuniary  nature.  There  was  nu 
offer  or  Instruction  to  buy  or  sell  any- 
thing; no  proposition  or  promise  with  re- 
spect to  any  business  transaction.  The 
raessasee  were  of  far  greater  Importance 
to  the  receiver  than  any  of  these.  Her 
brother  was  lying  at  the  point  of  death, 
In  iMsy  reach  ot  her.  It  was  information 
of  this  tact  that  the  defendant  first  under- 
took to  convey  to  her  for  a  stipulated 
Hum,  and  whlcb,  if  conveyed  promptly, 
would  have  enabled  her  to  be  with  him 
In  bis  last  moments,  and  would  have 
saved  her  the  injury  ot  which  she  com- 

glalns.  Then  her  brother  died  away  from 
er;  bts  body  needed  her  attentl<in,  and 
wonlA  have  recMred  it,  as  owned.  It  tbe 
defendant  bad  done  Its  dnty.  It  was  In- 
telligence ot  tbe  death  which  tbe  d^ndant 
agreed.  In  the  second  place,  to  commonU 
cats  to  her.  Tbe  messagca  were  proper 


In  lanffuage,  and  lawful  In  purpose.  She 
was  entitled  to  the  information  they  con- 
tiUned,  and  to  whatever  benefits  that  in- 
formation would  have  conferred  upon  her, 
even  though  such  benefits  be  mainly  or  al- 
together to  tbe  feelings  or  affection.  Tbe 
defendant  contracted  that  she  should 
have  those  benefits,  and  that  she  should 
be  spared  whatever  pain  or  anguish  such 
information,  promptly  conveyed,  would 
prevent.  By  all  the  authorities.  Including 
our  Code,  it  was  the  duty  ot  the  defend- 
ant to  transmit  and  deliver  these  mes- 
sages 'correctly,  and  without  unreasona- 
ble delay  ;*  and,  In  tailing  to  du  so,  It  be- 
came responsible  for  all  loss  or  injury  oc- 
casioned thereby.  Mill.  &  V.Code,  S§  1541, 
1542;  Marr  v.  Telegraph  Co.,  85  Tenn.  529. 

8  S.  W.  Rep.  496;  Gray.  Tel.  K  81,  82,  et 
seq.;  Cooley,  Torts,  646,  647;  Whart.  Neg. 

9  767;  SSuth.  Dam.  298-800;  Shaar.  ft  B. 
Neg.gdOS.  This  rule  of  damages  Is  enforced 
by  the  snpremeeoorts  of  Georgia.  Virginia, 
and  other  states,  even  where  the  mes- 
sage is  In  cipher.  Telegraph  Co.  v.  Fat- 
man,  78  Oa.  286;  Telegraph  Co.  v.  Reyn- 
olds, 77  Va.  ITS,  46  Amer.  Rep.  715,  and 
reporter's  note  at  end  of  case.  It  Is  trne 
that  most  of  tbe  adjudged  cases  in  which 
tel^n^ph  companiM  liave  been  required 
to  respond  In  damages  for  their  negllgem-e 
havelnvolved  questions  of  iiecunlary  loss; 
but  we  cannot  agree  that  for  that  reason 
the  liability  should  attach  and  be  enforced 
In  such  cases  only.  Telegraphy  is  of  com- 
paratively recent  origin,  and  the  law  con- 
cerning tbe  duties  and  liabilities  of  tele- 
graph companies  has  hardly  passed  its  In- 
fancy, and  cannot  be  expected,  at  so  earlj^ 
a  day  In  Its  history,  to  be  settled,  even  in 
Its  Important  parts,  by  a  long  line  of  con- 
cnrrlng  decisions.  In  addition  to  this,  it 
is  bnt  reasonable  to  presume  that  such  a 
flagrant  breach  of  plain  obligation,  with 
respect  to  matters  so  near  the  heart,  and 
BO  accustomed  to  the  respect  ol  all  man- 
kind, as  Is  here  averred,  has  but  seldom 
occurred,  and  thertfore  has  bat  seldom 
been  brooght  to  the  attention  of  the 
courts  of  this  country.  To  hold  that  the 
d«4endant  Is  not  liable.  In  this  case,  for  the 
wrong  and  injury  done  to  the  feelings  and 
affections  of  Mrs.  Wadsworth  by  its  de- 
fault would  be  to  disrt^ard  tbe  purpose  ot 
tbe  telegrams  altogether,  and  to  violate 
tbe  rule  of  law  which  authorises  a  recov- 
ery of  damages  appropriate  to  the  objects 
of  tbe  contracts  broken ;  and,  furthermore, 
such  a  holding  would  Justify  tbe  conclu- 
sion that  the  defendant  might,  with  Im-i 
punlty,  have  refused  to  receive  ahd  trans- 
mit such  messages  at  all,  and  that  It  has 
the  light  In  the  future  to  do  as  it  has  done 
In  tb\»  case,  or.  at  least,  that  it  cannot  be 
reqnired  to  respond  In  damages  for  doing 
so.  To  snch  a  result,  we  think  no  court 
should  submit.  The  telegraph  company 
is  the  servant,  rather  than  the.  master,  of 
its  patrons.  •  •  *  That  the  amount  of 
damages  allowable  in  such  a  case  as  this 
is  not  capable  of  easy  and  accurate  math- 
ematical computation  is  freely  conceded ; 
but  t^at  should  not  be  a  sofflclent  reason 
for  mlusing  or  defeating  tbe  right  of  action 
altogether,  for  the  same  objection  may  be 
nrged  with  the  same  force  in  all  cases 
where  mental  and  bodily  snflerlng  are 
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treated  as  proper  elemente  of  damage.  It 

Is  very  apprdpriatelyaald,  however,  in  the 
concloBlon  ul  the  opinion  la  So  BelJe'nCaBe, 
that  'ffreat  cantlon  mhould  be  observed  in 
the  trial  of  cases  like  tble,  as  it  will  be  so 
easy  aod  natural  to  conlouad  the  corrod- 
las  grief  cccaaloned  by  the  Ions  of  the  par* 
ant  or  other  relatlre,  with  the  dlaappolnt- 
nent  and  r^rret  occaslonedby  thelaiUtor 
neglect  of  the  company,  tor  it  is  only  the 
latter  for  which  the  recovery  may  be  had ; 
and  the  attention  of  Juries  might  well  be 
called  to  that  fact.*  Nor  do  we  tblnk 
that  the  sugKeRtion  that  tbe  decision  we 
are  making  may  encourage  the  bringing 
of  other  Bultaol  a  similar  nature  is  of  very 
great  moment  as  a  matter  tor  the  consid- 
eration of  the  court  In  Its  endeavor  to 
reach  a  Just  and  sound  conclusion.  It 
Is  rather  to  be  hoped  that  Instances  ol 
such  dereliction  of  plain,  easy,  and  Im- 
portant duty  have  not  been  very  namer- 
ous  In  the  past,  and  that  they  will  stddom 
transpire  In  tbe  f  atnre. " 

in  uie  United  States  circuit  court.  In  the 
case  of  Beasley  v.  Telegraph  Co.,  89  Fed. 
Rep.  181,  (decided  1889.)  the  court  held 
that,  if  by  cause  ol  the  nnreasonable  delay 
of  a  telegram,  the  husband  was  prevented 
from  reaching  bla  wife's  bed  before  her 
death,  be  could  recover  a  proper  compen- 
satlun  for  his  disappointment  and  mental 
anguish.  The  judge  (Maxey)  very  prop- 
erly adds  that  caution  should  be  observed 
by  the  Jury  to  distinguish  between  the  pain 
caused  the  plaintiff  by  the  wife's  death,  tor 
which  tbe  defendant  was  not  responsible, 
and  that  caused  by  belog  deprived  by  de- 
fendant's negligence  of  the  consolation  of 
seeing  hto  wife  before  her  death. 

This  snbjectls  one  of  the  first  impreaaloii 
in  this  state.  It  is  a  matter  ot  Importance 
to  the  public  that  Itshould  be  settled  what 
legal  ODltgatlon,  if  any,  rests  upon  the  tele- 
graph companies  to  dellverpromptly.uies- 
MSftes  of  a(4UclalnaLure,notcoDcernlng  pe- 
cuniary transactions.  To  many,  and  In 
many  Instances,  they  are  far  more  impor* 
tont.  If  no  pecuniary  damageucanberecov- 
erwlfor  a  breach  of  the  duty  todeliversuch 
messages,  beyond  the  recovery  ot  the  petty 
sum  paid  for  transmission,  the  usefmness 
and  value  to  the  public  of  surli  corpora- 
tions will  be  materially  diminished.  We 
have  therefore  cited  quite  fully  from  the 
most  recent  cases  nn  the  subject.  There 
are  older  cases  sustaining  the  same  doc- 
trine. In  So  Belle  t.  Tel^raph  Co.,  56 
Tex.  308.  it  was  held  that  a  telegraph  com- 
pany Is  liable  tor  Injury  to  the  feelings  of  a 
eonbydelayin  delivering  to  him  amesaage 
announcing  the  death  of  his  mother, 
whereby  hewas  prevented  from  attending 
her  funeral.  In  Stuart  v.  Telegraph  Co., 
66  Tex.  580,  it  la  held  that  where,  by  gross 
negllgmce  In  dellveiing  a  tel^ram,  plain- 
tiff was  prevented  from  seeing  bis  brother 
In  his  last  lllaess,  and  attending  his  fu- 
neral, compensation  for  injury  to  feelings 
may  be  recovered.  The  same  principle  Is 
intimated  In  Logan  v.  Telegraph  Co.,  84 
III.  468.  And  there  are  other  authorities. 
There  are  some  authorities  to  be  found  of 
a  contrary  tenor,  (West  v.  Telegraph  Co., 
89  Kan.  U8.  17  Pac.  Rep.  807;  RuBsell  ▼. 
Tele«raph  Co.,  8  Dak.  816,  19  N.  W.  Rep. 
408.;  and  some  otbexsj  but  they  tall  to  sat* 
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isfy  OS  that  they  are  consonant  to  Juatlcr 
and  the  "reason  of  the  thing."  Damagm 
for  injury  to  tbe  ledlngs,  such  as  mental 
anguish  or  humiliation,  are  given,  tbougii 
there  may  be  no  physical  Injury,  in  many 
eases.  They  are  allowed  where  a  party 
Is  wrDnstolly  pat  off  a  tralD,  (S  8atb. 
Dam.  260;)  ia  actions  for  breach  of  prom- 
ise of  marriage;  In  actions  for  slander  and 
libel,  (Terwllliger  v.  Wands,  17  N.  Y.  &4:» 
iu  actions  for  malicions  arrest  and  pros- 
ecution, (IiiBher  V.  Hamilton, 49  Ind.  Ml; I 
In  actions  fur  false  Imprisonment,  (Stew- 
art V.  Maddox,  63  Ind.  51:)  for  illegally 
suing  out  an  attachment,  (Byrne  v.  Gard- 
ner, 33  La.  Ann.  6;)  for  erim.  con.,  and  for 
seduction,  and  Id  otbercasee.  Damagesfor 
injured  feelings  were  allowed  where  a  con- 
ductor kissed  a  female  passenger  against 
her  will.  Craker  V.  Railroad  Co..  36  Wis.  057. 
In  actions  by  a  father  for  aedactiun  of  a 
daughter,  by  aflction  of  law,  thedamage  is 
laid  per  quod  aetvitluin  amisit,  bat  the  re- 
covery Is  generally  out  of  alt  prop<irtlon  tu 
any  possible  valuation  ot  the  services,  and 
It  is  well  underatood  that  In  fact  compen- 
sation is  not  given  tor  them,  but  lor  tbe 
wounded  and  outraged  feelings  of  tbe  par- 
ent. We  see,  therefore,  no  reason  why  tb:.- 
doctrine  ot  compensation  for  Injary  to  feel- 
ings should  not  embrace  a  case  like  the 
one  before  us. 

When  a  passenger,  while  traveling  oa 
the  cars,  Is  injured  by  a  collision  or  other 
negligence,  though  there  Is  a  breach  of  the 
contract  of  safe  carriage,  yet  the  plaintiff 
can  elect  to  hold  tbe  carrier  liable  in  tort 
for  the  ni^ligence  which  caosed  the  in- 
jury. Wood  V.  Railway  Co.,  82  Wis.  39S; 
Craker  v.  Railroad  Co.,  36  Wis.  667-675, 
and  cases  cited.  By  analogy,  when  tlwre 
is  an  injnry  caused  by  negligence  and  de> 
lay  in  the  delivery  ot  a  tcl<^ram,  the  par- 
ty injured  Is  entitled  to  sue  In  tort  for  tbe 
wrong  done  him.  In  Stuart  v.  Tel^raph 
Co..  66  Tex.  58Cr,  it  Is  said:  "  We  have  no 
forms  of  action  or  technical  mien  which 
can  prevent  a  plalntltt  npon  a  statement 
of  tbe  facts  of  his  case  from  reeoverlng  all 
tbe  damages  shown  to  be  sustained.  If 
the  facts  stated  show  a  broach  of  con- 
tract, and  also  that  the  breach  Is  of  such 
a  character  as  to  authorise  an  action  of 
tort,  all  the  damages  for  the  thing  done 
or  omitted,  either  ex  eootracta  or  ex  de- 
Ucto  may  be  recovered  in  the  one  action." 
To  same  ^tect,  Railroad  Co,  v.  Levy,  SO 
Tex.  547,  and  Wadswortb  v.TidegraphCo.. 
86  Tenn.  695,  8  S.  W.  Rep.  674.  It  seems  to 
us  that  this  action  is  in  really  In  the  nat- 
ure of  a  tort  tor  the  n^llgence,  and  that, 
as  is  usually  the  case  In  such  actions,  the 
plaintiff  Is  entitled  to  recover,  iu  addttloa 
to  nominal  damages,  compensation  for 
the  actual  damages  done  him,  and  that 
mental  anguish  Is  actual  damase.  "It  Is 
very  truthtuUy  and  appropriately  re- 
marked by  a  learned  author  that  *tbe 
mind  is  no  less  a  part  of  the  person  than 
the  body,  and  tbe  sufferings  of  tbe  former 
are  sometimes  more  acute  and  lasting 
than  those  ot  the  latter.  Indeed,  tbe  suf- 
ferings of  each  frequently,  if  not  nsnally, 
act  reciprocally  on  the  othw.'  S  Snth. 
Dam.  260."  And  Cicero  (who  ewtataily 
may  be  quoted  aa  an  authority  among 
lawyers)  says  In  hla  lltb  PhlUlp^  acatast 
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A.nttioii7:  'Nam  auo  amjor  rb  eat  ad- 
tatt  Qttam  eorpoiia,  boe  sunt  grarlon 
«a  QatB  eorpoTH."  "For,  as  the  power 
ot  tbe  mind  la  fcreatw  than  that  of  the 
bocly.  In  the  same  way  the  BufferlDKB  ol 
■ttie  mind  are  mora  severa  than  the  pains 
of  tbe  body. "  Tbe  dlffleolty  of  meaBarlng 
■damasn  to  fbe  tedlnss  Is  very  crreat,  hot 
It  Is  submitted  to  the  Jnry  In  many  other 
instauceiq,  as  above  atatf^,  and  It  is  bet' 
ter  it  Rhould  be  left  to  them  nndec  the  wlae 
supervision  of  the  presiding  Jodfce.  with 
hl8  power  to  set  aside  excessive  verdicts, 
tlian,  on  account  of  such  difficulty,  to  re- 
i]ulr«  parties  injured  in  their  feelings  by 
the  negrllgence,  the  maUee,  or  wantonness 
of  others,  to  go  wltfaont  rranedy.  Scott 
A  Jamogln  on  Telegraphs,  S  418,  say 
that  damages  for  gross  ncvellsence  In  the 
delay  of  a  telegram,  whereby  the  feelings 
of  the  parties  are  outraged,  are  vindictive 
or  exemplary,  and  largely  In  the  discre* 
tlon  of  the  Jnry ;  that  they  are  given  rath- 
er to  punish  the  offender  than  to  recom- 
pense the  party  Injured ;  and  some  of  tho 
anthorltleB  above  referred  to  support  that 
view.   Our  own  opinion,  however,  fcer- 
talnly  when  no  malice  Is  alleged,)  Is  thnt 
they  are  awarded  as  compeusatlon  to  the 
piaitttlff  ?or  the  wrong  he  has  sustained 
in  the  mental  anguish  needlessly  Inflicted 
on  him  by  the  nMrllgence  of  the  defendant. 
Sedg.  Dam.  86.  .The  demurrer  was  prop< 
erly  overruled. 

Pbb  Coruu.  No  error. 


Norfolk  Nat.  Bank  t.  Griitin  H  al. 
(SupraM  Court  (tf  JTorth  Carolina.   Oct.  18, 

isgoi) 

AooomiODATtox  Fapkb— ExBoun<nr  nr  Buss. 
'  DefendstitB,  by  way  of  aooommodatlon, 
slffoed  a  promissory  note  In  blank,  and  delivered 
it  to  oertain  of  tbe  makers,  who  filled  in  tbeir 
oames  as  p^ees.  field,  that  defendants  were  li- 
able on  the  note  aa  agftinat  a  bona  fide  pnrctaaier 
thereof  for  value. 

Appeal  from  snperlnr  court,  Pasqnotank 
county;  Bpi*>:b  Wbitakur,  Judge. 

Action  by  Norlolk  National  Bank 
against  W.  O.  Temple  and  W.  J.  Griffin,  In 
their  own  right  and  as  partners,  trading 
as  Griffin  &  Temple,  Wilson  S.  Temple, 
and  W.  K.  Etheridge,  administrator  of  J. 
K.  Etherldge,  deceamd.  to  recover  on  a 
promissory  note,  of  which  the  following  is 
a  copy:  "9400.  Norfolk,  Va.,  March  26d, 
1889.  Sixty  days  after  date  we  Jointly  nnd 
severally  promise  to  pay  Griffin  &  Temple, 
negotiable  and  payable  without  offset,  at 
the  Norlolk  National  Bank,  tour  hundred 
dollars,  for  value  received,  and  we,  the 
nibker  or  makers,  Indorser  or  Indorsers, 
hereby  waive  the  benefit  of  our  homestead 
exemptions  as  to  this  debt.  [Signed]  W. 
O.  Tehflb.  W.  J.  Griffin,  wilsoh  S. 
Tbhplr.  J.  B.  Ethrridge."  This  note 
was  indorsed  by  Griffin  &  Temple  on  tbe 
day  named  to  plaintltf  bank.  It  was  exe- 
cuted and  delivered  to  W.  O.  Temple  In  the 
state  of  North  Carolina.  He  took  it  to 
Norfolk,  Va.,  and  there  Indorsed  it  to  the 
plaintiff  lor  value.  Etheridge  and  W.  S. 
Temple  received  no  benefit  from  said  note, 
but  signed  the  same  for  tbe  accommoda^ 
ttun  of  Oriffin  &  Temple,  and  to  enable 
tbem  to  raise  monear;  and  these  faets  were 


known  to  the  plainttB.  Defendants*  an- 
swer alleged  that  the  note  was  signed  by 
them  in  blank  as  to  the  payee,  and  names 
were  inserted  at  the  time  the  same  was 
signed,  after  whiefa  Griffin  A  Temple  In- 
serted their  own  names  as  payees;  and 
that  payees  and  payors  as  to  Griffin  and 
Temple  are  ail  tbe  name  parties;  and  tiiat 
plaintiff  could  not  maintain  the  action,  aa 
there  were  no  proper  contracting  parties, 
and  nothing  to  contract  for,  note  being 
without  consideration,  and  absolutely 
void.  The  court  found  In  favor  ol  plain- 
tltr,  and  defendants  Etberidge  and  Tem- 
ple appeal. 

Gnodjr  A  Aydlett,  for  appellants.  Pro- 
dea  dk  Vaan,  for  appellee. 

(Xark,  J.  A  bond  made  payable  to  tbe 
obligor  Is  void.  Pearson  v.  Nesbit,  1  Dev. 
816,  Justices  V.  Sbannonhouse,  2  Dev.  6; 
Justices  V.  Armstrong,  8  Dev.  286.  A  bond 
is  a  deed,  and  no  roan  can  execute  and  de- 
liver a  deed  to  himself.  "According  to 
common-law  principles,  a  promissory  note 
made  payable  by  a  person  to  himself 
creates  of  Itself  no  liability  upon  him  to 

f>ay  It.  This  is  so,  not  tor  the  reason  that 
t  is  contrary  to  public  policy,  immoral,  or 
illegal,  but  because  a  person  cannot  con- 
tract with  htoieelf.*'  Jenkins  v.  Uase, 
(Ky.)  11  8.  W.  Bep.  888.  Indeed,  there  Is 
no  contract  till  such  paper  la  Indorsed 
over  to  another,  when  there  springs  up  by 
the  law-merchant  a  valid  contract  between 
the  maker  and  the  indorsee.  1  Daniel,  Neg. 
Inst.  S  180;  Wood  v.  Mytton,  10  Adol.  & 
E.  (N.  S.)  800;  Smith  v.  Lusher,  6  Cow. 
688;  Plete  v.  Johnson.  8  Hill,  113;  Jenkins 
V.  Bass,  sapra.  In  this  case  the  note  up- 
on Its  face  was  executed  for  the  pnronee 
of  being  negotiated.  It  Is  found,  as  a  fact, 
that  thedefendants  signed  It  as  accommo- 
dation paper,  to  enable  those  of  the  mak- 
ers who  are  named  as  payees  therein  to 
raise  money  on  the  paper.  Doubtless, 
they  were  so  named  as  payeea  because  It 
was  not  yet  known  who  would  lend  mon- 
ey on  the  note,  and  it  was  desired  not  to 
leave  the  names  of  payees  In  blank.  Such 
practice  Is  not  unosnal.  and  is  well  leeos- 
nised  by  the  law-merchant.  The  note  was 
negotiated,  as  defendants  Intended  should 
be  done,  and  value  received  theiwn.  To 
protect  them,  upon  the  technical  grounds 
set  up,  against  the  consequences  of  thdr 
own  act.  would  be  against  good  morals, 
and  would  enable  them  to  perpetrate  a 
fraud  on  the  plaintilta. 

Pbr  Cobiam.  No  error. 


HORNTBAIX  V.  BOANOKE,  N.  ft  B.  BtBAM- 

BoAT  Co. 

<0H|mnw  Ctourt  or  North  CoraHno.  Oct  SO, 

uoa) 

Gabbisbs  qw  Qoods— Nsaummoi— BvnoKOB. 
In  an  ao^m  agsliut  a  carrier,  tar  goods 
destroyed  by  fire  in  the  carrier*8  warehouse, 
where  they  wea*  awaiting  resbipmentto  the  point 
of  their  deatinatlon,  plaintiff  cannot  reoover  un- 
der a  bill  of  lading  exempting  tbe  carrier  from 
liability  for  such  loss,  unleas  he  proves  negli- 
gence ;  and,  in  order  to  rebnt  the  imputation  of 
negligence.  It  is  competent  for  tbe  carrier  to  ahow 
tliat  there  was  an  aocumolatlon  of  fte^t  in  the 
warehooae  which  ooQid  not  be  moved  aa  aooount 
of  the  hnr  stage  of  water;  sad  that,  on  aoesunt 
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of  sdcIl  tooamalatl<ni,  plalntllT*  goods  were  d»- 
Mned  in  the  wareluHue  until  tlis  oooorrence  id 
tbe  fire. 

This  was  a  civil  action,  tiled  at  the 
fall  term,  1889,  of  the  eaperior  eoart  o( 
Bertie  coDDty;  before  Btndh,  Judge.  The 
plalDtin  alleged  that  thedefendant  agreed, 
Id  consideration  of  the  freight  paid  to  it 
by  plaintiff,  to  aaMiy  convey  for  falm  from 
Edenton  to  Flas  Bnn,  on  tiie  Boanuke 
liver.certaln goods  of  the  valae  of  $346.05; 
that  defendant  bad  failed  to  do  so,  and 
that  the  same  were  wholly  lost  to  jilHln- 
titf.  The  defendant  admitted  receiving 
the  goods  for  shipment  at  Edenton.  nh 
the  11th  of  October.  1884,  and  that  they 
were  not  delivered  at  Flag  Bnn,  but  d^ 
Died  the  right  of  plaintiff  to  recover  un- 
der the  contract  of  shipment;  that  tbey 
were  destroyed  by  fire  without  any  negli- 
gence of  the  defendant.  The  material 
parts  of  the  bill  of  lading  were  as  follows: 

"  Eastern  North  Carolina  Dispatch,  Elisa- 
beth C\ty  &  Norfolk  Baitroad.  Boanoke, 
Norfolk  ft  Baltimore  Steam-Boat  Co.,  Sea- 
board and  Balelgb  Ballroad.  H.  C.  Had- 
gins,  Oeneral  Claim  Agent,  Norfolk.  Va. 
Fast  FrelghtLine  between  Tarboro. Beth- 
el, Bobinsonvllle,  Willlumston.  Jamesvllle, 
Plymonth.  Boanoke  river,  Edenton  and 
Norfolk.  Baltimore.  Philadelphia,  New 
York,  Boston,  Providence,  and  the  east. 

"Edenton,  .Oct.   .1884.  De- 

llTered  to  the  steamer  Plymonth,  by  N.  S. 
B.  B.  Co.,  the  property  mentioned  and 
consigned  as  below,  In  apparmt  good  or- 
der, to  be  forwarded  to  .  and  there 

delivered  to  consignee  or  connecting  line, 
to  be  forwarded  to  destluatlnn.  It  Is 
mntnally  agreed  that  the  carrier  shall 
have  liberty  to  transfer  the  gnods  to  and 
transport  them  by  steaniers,  lighters,  and 
barges,  with  liberty  to  tow  and  assist 
veesels  In  any  eltoatlon,  and  nail  without 
pilot.  No  carrier  shall  be  liable  for  any 
loss  or  damage  arising  from  any  of  the 
following  causes,  vis.:  Fire,  from  any 
cause,  on  land  or  water,  Jettison,  ice, 
freshets,  weather,  robbers,  culllsions,  ri- 
ots, explosions,  accidents  to  boilers  or 
machinery,  any  accident  on  or  perils  of 
the  seas  or  other  watrrs,  or  of  steam  or 
inland  navigation,  quarantine,  deviation, 
detention,  or  accidental  delay,  Insnfflclen- 
cy  of  package  In  strength  or  otherwise, 
rast,  dampness,  loss  In  weight,  leakage, 
breaking,  sweat,  blowing,  evaporation, 
vermin,  frost,  heat,  smell,  contact  with 
other  goods,  natural  decay  or  exposure 
to  the  weather,  or  for  loss  or  damage  of 
any  kind  on  goods  whose  nature  requires 
them  to  be  carried  on  deck  or  on  open  car, 
or  for  any  deficiency  In  the  contents  of 
packages  If  receipted  for  as  In  good  order. " 

Noah  Butfoot,  a  wltnefis  for  the  defend- 
ant, testified :  **  I  was  clerk  on  the  steam- 
er Plymouth,  a  steamer  belonging  to  the 
defendant  company.  In  October,  \fS4,  run- 
ning between  £denton  and  Wllllaniston. 
The  goods  for  plaintiff  were  received  on 
steamer  Plymonth,  at  Edenton,  on  11th 
of  October.  1884,  and  were  carried  on  that 
day  to  Wllllameton,  and  placed  in  the 
warehouse  of  the  company.  Flag  Bun 
was  beyond  WlUlamston  and  Palmyra; 
freight  was  carried  above  WlUlamston  by 
email  steamera.— the  Bettie  and  ■  others. 
I  had  BO  official  ccHUMctlon  with  flteamer»- 


above  WIlDaauton ;  thjB  goods  were  not 
carried  np  the  river  from  Wllllamattm  tlw 
day  th6y  got  there,  becanae  the  Bettie 
was  not  there;  the  water  waa  rery  low. 
I  had  not  been  above  WlUlamston,  bvt. 
Judging  from  the  water  at  WlUlamston.  I 
don't  think  large  draft  steamera  coold 
go  to  Flag  Ban.  I  think  the  Battle  made 
two  or  tnree  trips— some  before,  some 
after  the  goods  were  pat  Id  the  warehonae 
that  was  boraed.  The  warehonae  at 
WlUlamston  was  bnmed."  Opon  crosft- 
examination,  says:  **Edenton  and  Will- 
iamston  were  the  termini  of  my  route; 
the  company  had  other  boats  rnanlng  to 
Flag  Bnn.  I  was  never  at  Flag  Bun. 
Don't  know  the  depth  of  water  above 
.WlUlamston.  Oar  boat,  the  Plymoatb, 
drew  six  f6et  of  water.  The  largest  boat 
of  the  company  drew  seven  feet  and  six 
inches.  The  Bettie  was  light  draft.  Drew 
two  or  two  and  one-half  feet.  Don't 
know,  of  my  own  knowledge,  the  Bettie 
could  not  go  up  at  time  we  took  tbe 
goods.  Don't  know  date  the  waTebonse 
was  bnmed.  Tbe  Bettie  made  trips  beTnrs 
and  after  the  goods  were  carried  to  WlU- 
lamston; The  Bettie  was  mnnlns  when 
we  took  the  goods;  water  was  very  low 
when  we  shipped  the  goods. "  Upon  the 
redirect  examiDation.  defendant's  coansel 
proposed  to  ask  witness :  "What  amount 
<it  goods  were  In  the  warehouse  at  Wfll- 
iamaton  between  the  llth  and  IMb  of  Oc- 
tober. 1884?**— this  for  tbe  purpose  of 
showing  that  there  was  such  an  accumu- 
lation of  freight  at  Wlllamston  that  the 
Bettie  could  not  carry  them  to  Flag  Bon 
between  those  dates.  Plalntitf  objected. 
Objection  suHtalned,  and  ezcepttona. 

Biggs,  a  witness  for  defendant,  testified : 
"The  warehouse  at  WlUlamston  was 
burned  October  19, 1884.  I  was  president 
of  tbe  defendant  company  at  the  time. 
The  company  owned  the  steamer  Plym- 
outh, ranking  dally  trips  from  EMenton  to 
Wmiamston.  Also  owned  steamer  Conna- 
hoe  and  Meteor,  making  weekly  trips 
from  Baltimore  to  Bull  Hill,  when  water 
would  admit.  Freights  bron^t  to  Will- 
Iamston  by  the  Plymouth  were  carried 
above  there  by  tlte  Connahoe  and  Meteor. 
Freight  was  put  in  the  warehonae  at 
WlUlamston  until  another  steamer  came 
on.  Was  then  put  on  steamer  and  sent 
on.  Some  time  In  Angnst,  1884,  freights 
brought  bysteamers  Plymouth, Connahoe 
and  Meteor  were  put  In  the  warehouse  at 
WlUlamston.  The  company  chartered  tbe 
Bettie,  and  she  carried  frmgbt  as  rapidly 
as  ebe  could  above  WlUlamston,  In  Au- 
gust, September,  and  October.  Tbe  Con- 
nahoe and  Meteor  could  not  get  above 
Coke's  Landing  In  September  or  October. 
A  manfamUiar with  the  waterat  WUUanis- 
ton  could  tell,  from  its  condition  there, 
what  Its  condition  was  above  there.  The 
Connahoe  and  Meteor  could  not,  at  that 
time,  go  as  high  as  Flag  Bnn.  The  Bettie 
wan  a  small  boat,  and  made  a  trip  np  Oc- 
tober 4, 1884.  The  record  of  the  steamer 
Bettie  was  kept  by  the  captain  of  tbe 
steamer.  I  faavethebouklnmyhand.  The 
i-ecord  of  her  trips  Is  In  the  handwriting 
nf  tbe  clerk  of  the  boat;  1  know  his  hand- 
writing." Defendant  proposed  for  tbe 
witness  to  read  btf ore  the  Jury,  ftom  this 
hotOt,  ttsentry  erf  the  trips  «t  tbe  steus- 
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er  BtitOe.  Plaintiff**  coniifld  objented,  ap- 
on  th»  ground  It  WM  not  a  record,  bat 
a  declaration  of  the  defendant  In  Its  own 
favor,  and  Incompetent.  Objection  bu»- 
talne<l,  and  defendant  excepted. 

Pruden  4k  Faao,  for  plaint.  Jm.  E. 
Moon,  tor  d^endant. 

Atbrt,  J.,  (after  atAtIng  tbe  Aetii  aa 
above.)  Hfs  lionor.  In  his  charge  to  tbe 
Jary,  Beettia  to  have  properly  aRsnmed 
that,  by  force  of  the  contract  contained 
in  tbe  bill  of  lading,  the  defendant  compa- 
ny waa  dUcbarged  from  liability  as  an 
insarer,  and  became  reftponslble  only  for 
ordinary  nt^glect.  In  case  tbe  goods  re- 
ceived should  be  destroyed  by  fire  on  land 
or  water,  before  delivered  at  Flag  Ran. 
L«eT.BallroadCo..72  N.C.2SG.  Itneceasa- 
rlly  follows,  therefore. that  any  testimony 
tending  to  show  that  tbe  company  was 
not  negligent  In  handling  or  taking  care 
of  tbtt  plalntin's  goods  while  in  tranattu 
was  material  and  competent,  and  shonld 
hare  been  admitted,  it  offered. 

The  plaintiff  and  defendant  contracted 
with  knowledge  of  the  difficulties  and  de- 
lays attending  navigation  between  WIU- 
lamston  and  Flag  Bun,  when  the  water 
was  low  and  only  boats  of  light  draft 
could  pass  up  the  river.  If  the  defend- 
ant company  exercised  ordinary  care  in 

grotecting  tbe  goods  while  In  its  wara- 
oose  at  WllUUunston,  awaiting  resbip- 
inent.  and  In  transporting  them  as  prompt- 
ly  BF,  under  existing  circum stances ,  It 
could,  by  reasonable  diligence,  remove 
them  in  tbe  smaller  boats,  tbe  etlpula- 
tlons  in  the  contract  would  operate  lo  re- 
lieve the  defendant  from  respouslbillt}'. 
It  was  material,  therefore,  that  the  Jury 
sbonld  know  whether,  while  the  water 
was  low,  so  large  an  amount  of  freight 
had  acenmnluted  In  tbewarehonse  in  WUl- 
lamston  that  the  defendant  company 
conld  not,  by  ordinary  care,  have  removed 
It  with  the  facilities  at  Its  command.  We 
think  that  his  honor  erred  In  refusing  to 
allow  tbe  wltnera  to  testify  as  to  tbe  ac- 
cnmulation  of  goods  in  tbe  warehouse 
"between  the  Utb  and  19th  of  October, 
1^4.**  If  the  company  carelessly  allowed 
the  plalDtlff's  goods  to  remain  when  Its 
boat  could  have  carried  the  articles  to 
their  destination,  before  the  fire  occurred, 
tbe  defendant  would  be  answerable  In 
damages  on  account  of  the  negligence, 
notwithstanding  the  special  contract  set 
forth  In  tbe  blU  oi  lading.  There  waa  er- 
ror, for  which  a  new  trial  m  nst  be  granted. 


Ooowui  T.  Watford  et  al. 
(fluorame  Court  of  North  CoroUno.  Oct.  90, 

18W.) 

EzaooToa^Aooomnifo— RiQHTi  or  DiSTBistj- 

Vbate  the  testator's  widow,  to  whom  a 
llf»-««tate  of  all  the  real  and  personal  property 
is  deviaed,  takes  posseaaion  m  the  properly  a* 
deviaee  and  executrix,  the  remalnder-iiien  can 
ocHnpel  her  toaocoont  and  give  bond  aaaxecutziZj 
or,  in  default  of  that,  have  a  receiver  ^pointed 
to  take  eare  of  the  property. 

Appeal  from  superior  court,  Bertie  conn- 
ty :  R.  F.  Abmfiki^d.  Judge. 

The  complaint  alleges.  In  substance,  that 
Calvin  Godwiii  died  ia  the  county  of  Ber^ 


WATFORD.  1051 

tie  In  tbe  year  1887,  leaving  bis  will,  which 
was  admitted  to  probate  on  tbe  0th  ol 
August  of  that  year.  That  he  left  snrvlr- 
ing  him  his  wife,  Fannie  who  qualified 
asAxecQtrix  of  bis  will.  That  «be  after- 
wards intermarried  with  David  A.  Wat- 
ford, who  afterwards  died.  That  she  aft- 
erwards Intermarried  with  John  Ba,mes, 
who  afterwards  died,  and  she  Is  now  a 
widow.  That  the  testator  provided  for 
hiasald  wife  as  follows:  "I  jriveand  devhia 
to  my  beioved  wlf6, Fannie  jB.  Godwin. for 
and  during  the  term  of  her  nataral  life,  or 
BO  long  as  she  remains  my  widow,  all  my 
property,  real,  personal,  and  mixed,  of 
what  nature  or  kind  soever,  and  wherever 
the  same  shall  be  at  the  time  of  my  death, 
vzcept  my  mill  and  two  acres  of  land,  the 
mlll<slte.^  That  he  made  sundry  other 
derlaes  and  bequests  to  take  effect  at  the 
death  of  his  wife,  or  U  she  should  marry 
again,  as  she  did  marry  again,  as  stated 
above.  That  she  took  possession  of  valu- 
able lands  and  personal  property  so  de- 
vised and  bequeathed.  That  she  used  the 
same  carelessly,  lavishly,  and  wastefallr. 
That  she  n^ected  to  take  care  of  the 

Property;  permitted  It  to  go  to  ruin, 
hat  she  divOTted  parts  of  It  to  her  own 
puniosee.  That  she  was  Insolvent,  and 
the  devisees  and  legatees  would  lose  much 
of  what  belonged  to  them  by  virtue  of  the 
will.  That  she  made  and  filed  no  account 
of  the  property,  as  the  law  required  she 
should  do,  etc.  The  complaint  demands 
Jadgment  that  she  be  required  to  ac- 
count ;  to  grl  ve  proper  bond  to  secure  tbe 
property;  that.  It  she  would  not,  a  re- 
ceiver be  appointed  to  take  chai^  of  the 
land  and  othw  property,  to  the  end  tbe 
whole  might  be  administered  as  directed 
by  tbe  will ;  for  general  relief,  etc.  Tbe  ex- 
ecutrix admits,  in  her  answer,  that  she 
was  executrix  as  alleged ;  that  she  had  so 
intermarried  again;  that  she  took  posses- 
sitm  of  tbe  property,  real  and  personal; 
used  and  was  using  the  same.  She  denied 
that  she  was  ua^llgent  and  wasteful.  Al- 
leged that  she  had  used  the  property  as 
well  as  she  could ;  that  she  bad  made  one 
return  of  Inventory  of  the  same  which  she 
believed  to  be  tme.  Sbe  admitted  that 
the  estate  was  solvent :  that  she  received 
moneys  belonging  to  tbe  same.  And  she 
allesed  that  she  was  the  owner  of  land 
worth  about  $1,000,  and  had  personal 
property  worth  about  $500,  and  owed  no 
debts,  etc.  Tbe  case  was  heard.  It  seems, 
by  consent,  upon  the  complaint,  the  will, 
(a  copy  of  which  was  annexed  thereto.) 
and  the  answer  of  the  executrix.  The 
conrt  gave  Judgment,  directing  that  the 
executrix  account;  that  she  give  bond 
with  security  for  securing  tbe  property  by 
a  day  designated;  end,  In  default  thereof, 
that  a  receiver  be  appointed.  From  that 
Judgment  the  executrix  appealed  to  this 
conrt. 

Winston  A  M'iUtame,  for  appellee. 

Merbiuon.  C.  J.,  (a/terfftaf/ojrtte  Acts 
as  above.)  This  case  was  not  argued  In 
this  court  for  the  appellant,  and  we  find 
It  dIflBcult  to  determine  what  the  precise 
purpose  of  the  appeal  Is.  We  learn  from 
the  brief  of  the  appellee  that  "the  only 
question  presented  for  solution  by  the 
court  Is  whether  tiila  is  a  pyiQper  oaae  lor 
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the  InterveDtlon  ot  a  conrfot  eqol^to 
protect  a  tund  dow  In  the  handa  of^'^the 
appellant  executrix ;  or,  stating  the  ques- 
tion with  more  directness,  does  the  com- 
plaint state  facts  sufficient  to  constitute  a 
cause  ot  action?  The  precise  purpose  of 
the  action  does  not  appear  very  clearly 
from  the  complaint-,  bat  it  Is  certainly,  as 
we  understand  it.  to  compel  the  defendant 
executrix  to  an  account  of  the  estate  of 
the  testator  In  her  hands,  to  recover  the 
property,  legacies,  and  distributive  shares 
by  those  entitled  to  have  the  same,  and  to 

Srotect  the  property  pending  the  action, 
uch  being  the  purpose,  a  cause  of  action 
Is  a11^:ed.  and  the  court  bad  Jurisdiction 
ot  the  subject-matter.  It  Is  not  alleged 
that  two  years  had  elapsed  next  after  the 
qualification  of  the  executrix  at  the  time 
the  action  was  begun,  but  It  is  allt^ed 
that  the  estate  is  wholly  solvent,  "  and 
there  Is  no  reason  why  any  executrix  nn- 
der  the  will  should  retain  any  part  of  the 
fund  In  hand,  "and  this  Is  expressly  ad- 
mitted by  the  answer.  In  men  ease  the 
executrix  maybecompelledtoaccoont  and 
pay  legacies  before  the  lapse  of  two  years 
next  after  the  qualification.  Code,  fi  1612; 
Clements  v.  Rogers,  91  N.  C.  63,  and  the 
cases  there  cited.  The  Jurisdiction  and 
powers  of  the  court  In  such  actions  are 
very  comprehensive  as  to  the  purposes 
contemplated  by  them.  It  Is  competent 
In  them  "to  order  an  aceonnt  to  be  taken 
by  sncfa  person  or  persons  as  said  court 
may  designate,  and  to  adjudge  the  appli- 
cation or  distribution  ot  the  fund  ascer- 
tained, or  to  grant  other  relief,  as  the  nat- 
ure ot  the  case  may  require."  This  implies 
ample  power  In  the  court  to  protect  the 
property  by  appropriate  ways  and  means, 
to  grantlnjnnctlon,  appoint  receivers, etc.. 
In  such  cases.  Code.JS  1511 ;  Bratton  v. 
Davidson,  78  N.  C.  428;  Pegram  v,  Arm- 
strong, 82  N.  C.  82G;  Stenbonse  t.  Davis. 
Id.  483.  Jndsfment  afHrmed. 

Mato  t.  TaiopsK  et  al. 

(Svmnme  Court  of  North  CaroUna.  Oot  S7, 

1890L) 

Wats— Right  bt  Niobssitt. 
In  sn  aotion  to  establiih  a  oartwsy  over 
defendant'*  land,  where  there  is  evidence  that 
idahitUI  baa  no  acoeaa  to  the  pnblto  hlriivra^over 
his  own  land,  ezoept  on  a  narrow  stnp  of  land 
which  1b  continuously  liable  to  orerflow  and  in- 
undations,  It  is  proper  to  chazve  that  be  is  enti- 
tled to  a  cartway  across  defendant's  land,  If  the 
strip  owned  hy  himself  Is  not  "praoticaDle**  for 
that  purpose.  Mmbmmow,  C.  J.,  diaseutlBg. 

Appeal  from  superior  court,  Edgecombe 
county ;  Wohack,  Judge. 

Joba  L.  Brldfcera,  tur  appellants.  Gu- 
ttata A  Sou,  for  appellee. 

Clare,  J .  This  Is  a  petition  for  a  cart- 
way. The  township  supervisors,  after 
"bearing  the  testimony,  viewed  the  prem- 
ises, and  maturely  considered  the  whole 
matter,"  all  parties  being  present;  ad- 
judged that  It  was  "necessary,  reasonable, 
and  Just"  that  the  petitioner  shonld  have 
the  cartway  prayed  for,  and  appointed 
freeholders  to  lay  oft  the  same,  and  assess 
damages.  Prom  this  order  the  defendant 
appealed  to  the  board  ot  county  commis- 
sioners who,  "alter  hearing  testimony  pro 
and  eon,  and  argummt  <d  cooaael*  ma* 


talned  In  all  re«q>ect»  the  Judgment  ctfttae 
township  boara  of  anpervisors.  From 
this  Judgmmt  the  defendants  appealed 
to  the  superior  court.  The  cause  coming 
on  tor  trial  in  that  court,  the  following  1b- 
sne  was  submitted  to  the  Jury:  "Is  the 
cartway  proposed  by  the  plaintiff  neces- 
sary, reasonable,  and  Just?"  to  which  the 
Jury  responded  In  the  afflnnatlve,  and  the 
court  having  rendered  Judgment  In  favor 
ot  plaintiff,  the  defendant  appealnd  to  this 
court. 

It  was  In  evidence  that  plalntlfl  owned 
two  tracts  ot  land,  one  lying  on  the  pub- 
lic road,  the  other  distant  from  the  pobltc 
road  1,000  yards,  that  between  the  i^aln- 
tlff's  two  tracts  of  land  was  a  tract  of  the 
defendant's  land,  entirely  woodland,  20ft 
yards  wide  and  900  yards  long,  wblcb  cut 
off  plaintiff's  last-mentioned  tract  fwhkrh 
Is  in  cultivation,  and  on  which  Is  a  tenant 
honse)  entirely  from  any  access  to  the 
public  road,  except  that  It  Is  connected  by 
a  narrow  strip  of  land,  belonging  to 
plaintiff,  with  plaintiff's  other  tract  on 
the  public  road,  this  strip,  however,  was 
"  wholly  unfit  for  a  cartway  by  reason  of 
the  great  number  and  sise  ot  ditchts  to  be 
crossed,  and  its  being  continually  subject 
to  inundation  and  overflow."  The  defend- 
ant asked  the  conrt  to  Instruct  thejnrv: 
"The  plaintiff's  land,  both  tracts  adjoin- 
ing and  one  lying  on  the  public  road.  If 
you  believe  that  plaintiff  can  pass  from  all 
parts  of  his  land  to  the  public  road,  with- 
out going  on  defendant's  laud,  yon  will 
find  the  Issue  In  favor  of  defendant. '  The 
court  did  notglve  thelnstruction  as  asked, 
but  charged  Instead  thereof  that.  If  plain- 
tiff could  have  a  practicable  cartway  over 
the  strip  of  his  own  land  above  rrferred 
to,  then  it  was  not  necessary  to  have  It 
laid  off  over  defendant's  land,  and  the 
Jury  Hiioutd  answer  the  Issue,  "No. "  To 
the  failure  to  give  the  Instruction  In  the 
words  asked,  the  defendant  excepted,  and 
this  is  the  only  error  assigned  for  review. 
The  instruction  given  differs  from  that 
asked  only  in  the  addition  by  the  court  of 
the  word  ^practicable."  In  this  we  think 
there  Is  no  error.   Webster  defines  "prac- 
ticable** as  **adm]ttlng  trf  use;  paMsaole.'* 
and  gives  as  an  Illustration  a  "practica- 
ble road;  /.  e.,  a  passable  road."  The 
petitioner  is  entitled  to  a  passable  cart- 
way, admitting  of  use.  to  the  public  road. 
As  the  conrt  told  the  Jury,  If  he  could  get 
this  by  laying  It  oft  over  the  narrow  atrip 
connecting  this  land  with  his  other  tract, 
which  lay  on  thepnbUc  road.tbra  hecould 
not  have  It  over  defendant's  land.  The 
Jury  found  that  such  was  not  the  case. 
The  defendant's  proposition  "sticks  In  the 
bark. "  A  man  may  have  a  tract  of  land 
distant  from  the  public  road  connected 
by  an  Impassable  swamp  or  other  barrier 
with  another  tract  of  liuid.  which  la  ac- 
cessible to  the  public  road ;  and  defend- 
ant*B  proposition  would  make  ths  flivt 
tract  Inaccessible  and  Incapable  of  use. 
And  in  this  case,  by  reason  ot  the  strip  be- 
ing "continually  subject  to  overfiow  and 
Inundation,"  the  Jury  found  that  a  cart- 
way over  It  would  be  Impracticable,  as 
did  two  other  tribunals  prevlouely,  one  of 
them  consisting  of  neighbors  who  viewed 
the  premlaee  peraonaUj,  and  who.  It  Is  to 
be  presomed,  bad  fcnowiedse  of  the  b» 
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quvDcy  and  extent  of  the  InundatloiiB  to 
whtcli  thn  strip  of  land  was  "contlnaelly 
subject. "  To  confine  plalntitf  to  an  im- 
practicable cartway,  contliiaally  subject 
to  Interruption,  would  make  bis  land  val- 
neless.  for  no  tenant  could  occupy  a  house 
In  which  he  mlKht  be  cat  off  at  any  time, 
nnd  poastbly  for  days  at  a  time,  from  pro- 
curing the  BerviceBOfa  physician,  obtaluing 
food  for  bis  family,  and  from  all  other  inter- 
course with  l^e  outside  world  which  might 
be  necessary.  We  do  not  think  the  defend- 
ant has  a  riickt  to  refuse  the  plaintiff  a 
passable  outlet,  the  more  especially  as  he 
can  suffer  no  loss  himself  thereby,  as  Im- 
partlaJ  freeholders  wilt  be  appointed  to 
assess  any  damages  he  may  sustain. 

Feb  Cubuh.  No  error. 

Mbbbimon,  C.  J.,  (dlsseatiDg.)  Thepeti- 
tlODer  has  two  tracts  of  land,  each  adjolu- 
Injg  the  other,  and  for  the  parijosee  of  a 
way  from  a  point  or  particular  place  on 
eitber  of  these  tracts  to  points  or  places 
ou  the  other,  or  to  a  pnbflc  road  situate 
across  either  of  them,  they  must  be  treat- 
ed as  one,  because  the  petitioner  may 
make  hla  ways  from  one  point  on  his  own. 
laud  to  another  on  the  same  as  he 
may  please  to  do.  A  public  road  is  situ- 
ate on  and  across  bis  land  near  the  center 
tliereol.  If  be  can  reach  this  road  from 
any  point  on  either  of  his  tracts  referred 
to  by  a  way  situate  altogether  on  his 
own  land,  he  must  do  so.  although  It 
mlffht  be  moreconTenlentfor  him  to  reach 
it  by  a  way  across  the  land  of  the  respond- 
ent. This  is  BO,  because  to  allow  him  to 
have  a  cartway  across  the  respondent's 
land,  would  be  In  derogation  of  the  lat- 
ter's  rights  of  property.  It  Is  settled  that 
lie  will  not  be  allowed  to  have  such  cart- 
way unless  because  of  real  necessity.  War* 
lick  y.  Lowman,  103  N.  C.  122. 9  R.  E.  Bep. 
458,  and  the  cases  there  dted.  The  re- 
spondent  contended  on  the  trial  that  the 
petitioner  might  hare  a  sufficient  way 
wholly  situate  on  bis  own  laud  from  his 
tract  alleged  to  be  Inaccessible  from  the 
public  road,  and  there  was  evidence  tend- 
ing to  prove  that  be  mljrht.  Therespond- 
eut  requested  the  court  to  instmct  the 
Jury,  in  substance,  that  the  plaintiff's  two 
adjoining  tracts  of  land  for  the  purpose 
of  this  proceeding  must  be  treated  as  one, 
and,  ]( the  public  road  could  be  reached 
from  the  tract  alleged  to  be  Inaccessible 
by  a  way  wholly  situate  on  his  own  land, 
then  they  Bhnuld  render  a  verdict  upon  the 
Issue  adverse  to  the  petitioner.  A  mate- 
rial part  of  this  Instruction  was  that  the 
two  tracts  should  be  treated  as  one,  and 
the  court  should  have  ho  told  the  Jury, 
particularly  as  It  was  requested  to  do  so. 
It  Is  true  that  tbe  court  told  the  Jury 
"that,  if  it  Is  practicable  for  tbe  petitioner 
to  have  the  outlet  desired  over  bis  own 
land,  then  he  Is  notentltled  to  haveacart- 
w ay  laid  out  over  the  lands  of  another," 
but  it  did  not  explain  to  them  In  that  con- 
nection or  at  all  that  the  two  tracts  ad- 
joined each  other,  and  were  to  be  treated 
as  one;  that  U  the  petitioner  cuuld  go 
from  the  "MunroeCobb''place  across  part 
of  his  other  tract  to  the  public  road,  then 
be  could  not  hare  the  cartway,  etc.  As 


the  court  was  requested  to  direct  the  at- 
tention of  the  Jury  to  the  fact  that  the 
twotracts  adjoined  each  other,  the  public 
road  passing  across  one  of  them,  and  It 
failed  and  reused  to  do  so,  the  Jury  may 
have  concluded  that  tbe  petitioner  could 
not  get  from  the  MunroeGobb  place  to 
tbe  public  road  by  passing  over  part  of 
the  petitioner's  othertract  referred  to.  It 
is  possible  tbe  Jury  took  a  proper  view  of 
the  merits  of  tbe  issue;  they  may  have 
done  otlierwlse,  and  this  because  the  court 
failed  to  give  so  much  of  the  special  in- 
struction asked  for  aa  It  failed  to  give. 
Tbe  refusal  to  give  the  InsCractlon  was 
tbe  more  serious,  as  the  court  failed  to 
explain  to  the  Jury  what  Is  meant  by  a 
"practicable  route,"  and  by  the  terms 
"necessary,  reasonable,  and  Just."  They 
were  left  to  determine  and  apply  the  mean- 
ing of  these  Important  terms  In  view  of 
what  the  court  had  refused  to  tell  them. 


Obabtbibb  t.  Ddhh  et  al. 
(Supnrne  Court     Ai^ml*  of  yirvMa-  Jima 

Wits' i  Bipakati  Estatk— Wnn  xs  Wrmss. 

1.  Judgment  was  rendered  against  complain- 
ant's husbttnd,  and  pending  proceedings  to  sab- 
Jeot  certain  lands  standing  in  hla  name  to  the 
SBtisfscUon  thereof,  oompiainant  brought  snlt 
against  her  hniband,  the  lodgment  aredltar  and 
ouwrs,  claiming  to  be  the  equitable  owner  of  said 
land.  She  claimed  that  It  was  porohased  Xrom 
her  brother  by  her,  but  that,  by  mistdra,  It  was 
deeded  to  her  husband;  that  the  payments  were 
made  witb  moi)ey  Riven  her  by  her  father.  Held, 
that  the  money  paid  never  having  been  settled  to 
her  separate  use,  and  the  conveyanoe  to  her  hus- 
baad  and  the  payments  haThig  been  made  prior 
to  Act  Va.  Aioll  4, 1877,  seooring  to  married  wo- 
men all  immer^aoqulred  by  them  before  or  after 
marriue,  she  bad  no  interest  In  the  land. 

9.  m  such  suit  complainant  is  not  a  compe- 
tent witness,  her  hnsband  being  a  par^  and  di- 
rectly interested. 


Mr.  Blair,  for  appeOaut.  WWUma  Btoa., 
lor  apples. 

BiCQABDSON,  J .  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Bland  coun- 
ty,  rendered  at  the  April  term  thereof,  18S7, 
in  the  cause  therein  then  pending  of  Polly 
A.  Crabtree,  plaintiff,  against  D.  W.  Dunn 
and  others,  defendants.  The  case,  as  pre- 
sented by  the  pleadings  and  evidence.  Is  as 
follows:  Long  prior  to  the  institution  of 
the  present  suit,  there  was  pending.  In  the 
cii-vult  court  of  Wythe  county,  a  chancery 
suit  Id  the  name  of  John  Crabtree,  com- 
plainant, against  B.  C.  Kent,  trustee,  and 
others,  defendants,  in  which  suit  a  decree 
was  entered  on  the  10th  day  of  February, 
1872.  directing  said  Kent,  trustee,  to  con- 
vey to  Rees  Crabtree  that  portion  of  the 
tract  of  land  In  said  suit  described  as  con- 
taining 111  acres,  according  to  a  plat  of 
James  Huddle,  surveyor,  bearing  date  16tb 
of  June,  ltt70.  In  obedience  to  said  decree, 
said  Kent,  trustee,  on  the  16th  day  uf  June, 
1872,  conveyed  nald  111  acres,  by  metes  and 
bounds,  to  snld  Rees  Crabtree,  and  In  the 
deed  further  describes  the  land  as  "being 
a  portion  of  the  land  conveyed  by  John 
Crabtree  to  B.  C.  Kent  in  a  deed  of  trust 
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DOW  recorded  in  ibe  coonty  of  Bland." 
Only  fragmentary  parts  of  the  record  In 
eald  suit  ol  John  Crabtree  aKaiust  Kent, 
troBtee,  and  others,  appear  In  the  nscord 
here.  It  does  appear,  however,  that,  prior 
to  that  anit,  John  Crabtree  had  conveyed 
to  R.  C.  Kent,  trustee  a  tract  of  land  In 
Bland  coanty.  known  ae"Tlie  Old  John 
Crabtree  Lund."  of  which  the  111  acres, 
conveyed  by  Kent,  trustee,  under  the  de- 
cree otcourt  as  aforesaid, to  Bees  Crabtree, 
was  a  part.  Bees  Crabtree  was,  at  the 
time  ol  aald  conveyance,  and  ia  now,  the 
hnsbandof  Polly  A.  Crabtree.  the  appel- 
lant here.  It  seems  that,  prior  to  said 
suit  of  John  Crabtree  against  Kent,  trus- 
tee, and  others,  said  Kent  had,  as  trus- 
tee, sold  the  entire  tract  conveyed  to  him 
intrust,  and  that  Rees  Crabtree,  the  hus- 
band of  Polly  A.  Crabtree.  the  appellant 
here,  became  the  purchaser  thereof,  and, 
with  his  said  wile's  brother,  Ellas  Fogle- 
Bong,  as  his  surety,  executed  his  bond  to 
said  Kent,  trnstee,  for  tbeparcbasetnoney. 
Subsequently  arose  the  suit  of  John  Crab- 
tree aeaJnst  Kent,  trustee,  and  others,  the 
real  objects  of  whlcbeultdo  notappear  by 
the  recoiHl  here;  butlt  does  appear,  by  the 
deed  from  Kent,  trustee,  to  Bees  Crabtree, 
that  the  conveyance  thereby  of  the  111 
acres  here  In  controversy  was  made  to 
Bees  Crabtree  In  obedience  to  a  decree  ren- 
dered in  said  cause;  chat  the  land  thus 
conveyed  was  part  of  the  old  John  Crab- 
tree land  conveyed,  in  trust, to  H.  C.Kent, 
and  tbat  It  was  conveyed  by  metes  and 
bounds.  The  title  to  the  111  acres  of  land 
In  controversy  havlnff  been  thna  acquired 
by  Bees  Crabtree,  the  husband  oftheappel- 
lant.  Polly  A.  Crabtree,  he  contracted 
debts  wblcb  became  chargedon  same;  and 
nothing  adverse  to  his  owoerahip  of  the 
land  appears  to  have  been  asserted  by  any 
one  until  after  tbe  lapse  of  some  14  years, 
when  the  appellee  here,  D.  "W.  Dunn,  Insti- 
tuted a  suit  In  chancery  against  said  Bees 
Crabtree  and  others.  In  the  circuit  court  of 
Bland  county,  the  object  of  which  was  to 
subject  said  111  acree  of  land,  as  the  prop- 
erty of  Rees  Crabtree.  to  the  satlitfactlun 
of  a  Judgment  theretofore  rendered  by  said 
decree  against  said  Crabtree.  And  at  the 
November  term,  1886,  of  the  circuit  court 
of  Bland  connty,  a  decree  was  rendered  In 
said  cause  directing  said  tract  of  111  acres 
of  land  to  be  sold  to  satisfy,  among  other 
things,  the  Judgment  Infavurofsald  Dunn : 
and  tbe  commissioner  had  advertised  the 
land,  in  obedience  to  said  decree,  when  he 
was  enjoined  from  furtber  proceedings,  as 
follows:  On  the  Utb  of  January,  1S87,  at 
tbe  snit  of  Folly  A.  Crabtree,  the  wife  of 
Bees  Crabtree,  the  Judge  of  said  circuit 
conrt  granted  an  InJuDCtlon  restraining 
the  sale  of  said  land  un  til  the  further  order 
of  tbe  court.  In  her  bill,  Polly  A.  Crab- 
tree, after  referring  to  the  suit  of  D.  W. 
Dunn  against  her  husband,  Bees  Crabtree, 
and  others,  and  the  decree  rendered  there- 
m  for  the  sale  of  said  111  acres  of  land,  al- 
leges tbat  she  is  equitably  entitled  to  said 
tract  of  land  as  her  separate  estate ;  that 
«he  was  never  made  a  party  to  the  suit  of 
D.  W.  Dunn  against  her  husband,  Bees 
Crabtree.  and  others,  and  never  had  an  op- 
portunity of  defending  her  rights  therein 
Involved;  that  her  maiden  name  was 


Foglesong,  a  daughter  of  Henry  Fogle- 
song,  and  the  wife  of  Bees  Crabtree.  She 
further  alleges  that  the  old  John  Crabtree 
farm  was  formerly  sold,  under  a  deed  ol 
trust,  by  B.  C.  Kent,  trustee.  In  obedience 
to  a  decree  In  the  suit  of  John  Crabtree 
against  Kent,  trustee,  and  others,  and 
tbat  Bees  Crabtree  "bid  off  the  aame  lor 
said  John  Crabtree,  who,  she  Is  Infurmed. 
gave  bonds  therefor,  payable  in  install- 
ments, on   years   time,  but,  b^ng 

wholly  unable  to  make  the  payment  for 
same  when  doe,  surrendered  and  fcave  np 
the  said  --contract,  and  Ellas  Fogilesong, 
her  brother,  proposed  to  step  In  and  bay 
the  said  land,  provided  she  [appellant] 
would  agree  and  undertake  to  bay  a  cer- 
tain boundary  thereof,  afterwards  found 
to  contain  111  acres,  at  tbe  price  of  ^997,  be- 
ing at  the  rate  ol  nearly  f  9  per  acre ;  that, 
with  tbe  pr«>mt8e  of  help  from  her  father, 
she  agreed  to  said  proposal,  and,  in  this 
way;  bargained  and  contracted  with  said 
Ellad  Foglesong  for  said  land,  who  there- 
upon bought  the  said  Crabtree  farm,  and, 
in  accordance  with  tbe  said  contract,  she 
[Folly  A.  Crabtree]  was  allowed  to  take 
possession  thereof,  and  has,  oaintemipt- 
edly,  held  possessloD  thereto  to  tbe  preaoit 
time,  occupying,  cultivating,  and  making 
linprovemeots  thereon,  having  bnilt  a 
comfortable  dwelllng-hunse  thereon,  and 
cleared  portions,  much  of  which  was  in 
woods,  and  using  the  crops,  rents,  and 
profits  thereof  as  her  own  individual  prop- 
erty, and,  at  the  same  time,  residing  on 
the  said  land  as  her  own  home,  tnsettaer 
with  her  husband  and  family.*  Theaald 
Polly  A.  Crabtree  further  alleges  In  her  bin 
"that,  by  the  aid  of  ber  father,  she  has 
been  able  to  make,  and  has  made,  the  pay- 
ments in  full,  agreed  and  contracted  to  be 
paid  by  her  to  said  Foglesong  for  said 
land,  having,  on  tbe  20th  day  of  December, 
If^,  paid  and  settled  the  sum  of  $3S0,  be- 
ing the  last  payment  and  balance  In  full  of 
the  eald  purchase  price  ol  $997,  as  will 
more  fnlly  appear  by  the  receipt  of  tbe  said 
Ellas  Foglesong,  herewith  Sled,  and 
marked  *B,'  and  prayed  to  be  considered 
as  part  of  this  bill. "  And  she  further  sets 
forth  In  her  said  bill  tbat  she  "had  been 
expecting  that,  upon  tbe  last  payment  nt 
said  pDrefaaae  money,  the  deed  of  convey- 
ance of  said  land  wonld  be  made  to  ber 
separate  use  and  benefit,  when,  to  her 
great  surprise  and  astonishment,  she  was 
Infurmed  that,  by  mistake  or  misdirection, 
tbe  deed  for  said  lU  acres  had  been  al- 
ready made  to  the  said  Bees  Crabtree  [her 
husband]  instead  of  to  herself,"  a  copv  of 
which  she  exhibits  with  her  bill.  She  then 
alleges  "that  the  said  Ellas  Foglesong:. 
knowing  that  her  share  ol  said  parcbase 
would  be  apt.to  be  forthcoming, advanced 
the  entire  balance  of  purchase  money  to 
thetrustee,and  thereupon  deeds  were  made 
by  htm  to  a  number  of  persons  who  had 
bought  parts  of  said  Crabtree's  land,  to- 
wlt,  Sam.  Steel,  H.  Crabtree,  Ellas  Fogle- 
song, who  retained  a  part,  and.  among 
the  number,  to  Rees  Crabtree,  the  deed  fur 
the  111  acres,  instead  of  to  yoor  oratrix. 
88  It  ought  to  hare  been  made."  She  fnt^ 
ther  positively  alleges  "that  the  entire 
amount  of  the  money  and  means  paid  for 
the  Bald  land  was  bw  own  indlvldaal 
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ineana,  derived  from  and  adrsnced  by  her 
father  for  her  ovra  separate  use.  and  so 
advanced  as  of  ber  share  she  was  to  get 
other  father's  entate;  that  the  said  Rees 
Crabtree  [her  hnsband]  had  no  means  of 
bis  own  with  which  to  make  any  payment, 
and  made  no  payment,  of  said  pnrchase 
monf^,  or  any  part  thereof,  and  tber^ore 
was  not  entitled  to  any  deed  for  aald  land ; 
and  Uiatthe  said  deed  somadeto  bim  was 
made  without  her  consait  or  pormlsslon, 
or  any  knowledRe  thereof  on  hor  part: 
that  she  was  not  Informed  thereof  nntU 
since  the  prosresB  of  this  salt,  [meaning, 
presumably,  the  salt  of  Dunn  against  her 
nosband  and  others,]  and,  having  been 
Informed  ol  said  mlsconveyance,  and  the 
aiilt  tosabjeet  andd^rlTS  herofher  home, 
and  the  settlement  provided  for  her  by  her 
father,  she  fell  sick,  and  was  for  a  length 
of  time  prostrated  with  mvere  and  almost 
fatal  Illness,  and  thus  remained  long  nn- 
able  to  see  to  any  kind  of  business ; "  that 
she,  at  length,  by  the  assistance  of  Mr.  D. 
G.  Wright,  as  her  friend  and  agent,  em- 
ployed couneel  in  her  behalf;  that  a  peti- 
tion on  her  part  was  presented,  praying 
to  be  made  a  partyto  said  suit  of  Donn  v. 
Oabtree  and  Others,  which  was  rinsed  by 
the  court,  bat  without  prejudice,  however, 
to  her  right  to  bring  an  original  suit.  And 
in  her  bill  she  charges  "that  the  eald  deed 
to  Bees  Crabtree  for  the  111  acres  of  land, 
whether  made  by  mistake  or  misdirection, 
or  even  by  thefi-audnlent  connivance  of 
ber  huBband.  [which  she  does  not  neHeve.] 
Is  Invalid  ana  frandulent  as  to  her  rights, 
and  prayd  that  the  same  may  be  annulled 
and  set  aside. "  And  she  further  "directly 
charges,  without  ber  authority,  the  eald 
Fof^esong  directed  Mr.  Kent,  triutee,  as 
aforesaid,  to  make  the  deed  to  said  Reem 
Crabtree,  Instead  of  to  yonr  oratrix,  and 
It  was  so  directed  by  the  court,  and  bo 
done,  and  that  she  Is  now  owner  of  the  re* 
sultant  trust  therein."  The  plaintiff,  In 
her  bill,  thus  relies  upon  what  sbe  styles 
the  "broad  and  comprehensive  terms  of 
the  act  of  assembly  of  the  4th  of  April, 
1877,"  secoringto  married  women  all  prop- 
erty acquired  by  them  before  or  after  mar- 
riage, and,  tulstlng  that  she  Is  entitled  to 
a  deed  tot  said  111  acres  of  land,  and  to 
hold  same  as  ber  sole  and  separate  estate, 
free  from  the  claim  of  said  Dunn  or  any 
other  creditor  ^f  her  said  husband;  and 
she  prays  for  an  Injunction  to  prevent  the 
sale  of  said  land;  that  D.  W.Dunn,  Bees 
Crabtree,  Ellas  Foglesong,  O.  W.  KInzer, 
J.  G.  Smith,  and  it.  C.  Kent,  trustee,  be 
made  parties  delsndant,  and  required  to 
answer,  bat  walvng  answers  under  oath, 
except  as  to  ber  snld  husband  and  Ellas 
FoRlesong,  who  were  called  upon  to  an- 
swer nnderoath ;  and  thatthe  said  injunc- 
tion be,  at  the  hearing,  perpetnnted,  and 
for  general r^lef.  Thehusband.ReesCrab- 
tree,  and  the  brother,  Ellas  Foglesong, 
separately  answer,  and  admit  the  aver* 
mentsln  the  bill.  The  defendants,  0.  W. 
Klnserand  D.  W.  Dunn,  answer  separately, 
denying  the  equity  asserted  In  the  plain- 
tiff's bill,  and  charge  that  It  Is  but  a  frand- 
alentdevice  and  combination  between  Rees 
Crabtree  and  wile,  and  the  brothtT  of  the 
latter,  to  shield  the  property  of  said  Crab- 
tree ftioin  the  payment  ot  his  debts.  To 
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stiStaJn  the  case  set  op  In  her  bin,  tbB  dep* 
osttluns  of  Polly  A. Crabtree,  Henry  Fogle- 
song,  (her  tether,)  and  Ellas  Foglesong 
(ber  brother.)  were  taken.  On  motion, 
made  In  vacation,  after  due  notice,  the  in- 
junction was,  on  the  12th  day  of  March, 
1887,  dissolved;  and  from  that  decree  of 
dissolution  the  case  Is  here  on  appeal. 

Preliminary  to  the  consideration  of  the 
case  on  the  merits,  it  is  necessary  to  pass 
upon  the  competency  of  the  appellant, 
Polly  A.  Crabtree.  as  a  witness  in  this 
case,  her  deposition  having  been  taken  In 
her  own  behalf,  and  the  same  being  In  the 
record  here.  The  taking  of  her  deposition 
was  objected  to,  on  the  ground  that  her 
hasband  was  a  party  to  the  suit,  and  di- 
rectly interested,  and  that  bis  wife  could 
nottestlfy,  either  In  behalf  of  or  against 
bis  Interest.  Under  the  drcomstances. 
and  In  the  light  of  the  case  stated  In  the 
plaintiff's  bill,  tbat  she  is  Incompetent  to 
testify,  and  that  her  deposition  must, 
therefore,  be  rejected,  is  a  proposition  too 
well  settled  to  need  the  support  ^ther  of 
urgauient  or  anthoritr*  Coming,  now,  to 
the  case  on  its  merits,  we  are  clearly  ol 
opinion  that  the  appsllant  has  no  ease, 
and  that  there  Is  no  error  In  the  decree  ap- 
pealed from.  It  Is  rare  that  so  bold  a 
claim  Is  presented  to  a  court  of  equity. 
Indeed,  If  we  had  to  look  alone  to  the  caee 
as  stated  by  the  plaintiff  In  her  bill.  It  la 
so  full  of  Inconsistent,  contradictory,  and 
incredible  statements,  as  to  disentitle  It 
to  credit.  Her  claim,  am  statsd  in  ber  bill. 
Is  that  the  John  Crabtree  tract  of  land,  of 
which  the  111  acres  In  controversy  Is  part, 
was  sold  by  R.  O.  Kent,  trustee,  and  was 
bid  off,  or  purchased,  by  ber  husband, 
Rees  Crabtree,  not  for  himself,  but  for 
John  Crabtree,  who  executed  his  bonds 
therefor,  payable  in  installmoits;  but,  be- 
ing unable  to  meet  the  pigments  as  th^ 
became  due,  he  (John  Crabtree)  surren- 
dered his  purchase,  and  Ellas  Foglesong, 
her  brother,  took  the  pnrchase,  with  the 
UDdrrstanding  that  she  (Mrs.  Crabtree) 
would  berome  the  purchaser  from  him 
(Ellas  Foglesong)  of  this  111  acres,  part  of 
said  tract;  that,  having  certain  personal 
property,  Inelndlng  a  unall  amoont  of 
money,  and  having  obtidned  the  prom- 
ises of  aid  from  her  father,  Henry  Fogle- 
song. she  purchased  the  ill  acres  from 
her  brother,  and  paid  him  therefor  with 
her  own  money  and  means,  which,  she  al- 
leges, was  advanced  to  ber  by  her  said  fa- 
ther as  and  for  her  share  of  his  estate; 
and  tbat  tbe  said  Rees  Crabtree.  ber  hus- 
band, had  no  means  of  his  own,  and  made 
no  payments  on  e^d  land.  Notwith- 
standing this  singular  statement  in  her 
bill,  in  her  petition  for  appeal  sbe  makps  a 
very  different  statement,  as  follows:  That 
In  tbe  year  1872,  by  virtue  of  a  decree  of 
the  circuit  court  ol  Wythe  county,  K.  C. 
Kent,  trustee,  sold  what  Is  known  as  "the 
Old  John  Crabtree  Land  "  under  a  deed  of 
trust,  and  at  said  sale  Bees  Crabtree  be- 
came the  purchaser  of  same,  and,  with 
Ellas  Foglesong,  who  Is  a  brother  of  peti- 
tioner, executed  to  said  Kent,  tmstee.  hto 
bonds  for  said  land ;  that  Rees  Crabtree, 
finding  himself  utterly  unable  to  pay  for 
said  land,  at  a  later  day  wanted  to  sur- 
render his  porebase  and  get  rid  of  same; 
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that  aaAd  Ellaa  Foglesong,  petittoner'ssatd 
broOiOT  agreed  to  aBsnme  the  sboesol  said 
Bees  Grabtree,  and  becume  a  snbsttxate 

?iarcha0er  of  all  ol  nald  land.  If  yoor  peCl- 
loner  woald  agree  and  DDdertabe  to  be- 
come a  pnrcbaaer,  from  said  Ellas  Fogle- 
8ong,  of  a  portion  of  said  parcbase,  to- 
wit.  a  boandary  of  111  acres  of  land,  sitn- 
ated  on  Walker's  creek,  In  Bland  county, 
at  the  agreed  price  of  9997.  and  the  said 
Ellas  waa  to  take  the  realdne  of  the  pnr* 
chase,  to  sell  or  keep ;  that  said  Ellas  and 
petitioner  saw  theJr  father,  Uenry  Fogle- 
Bong,a  man  of  means.andstated  the  mat- 
ter to  him,  and,  after  an  aeanrance  from 
her  father  that  be  would  aid  her  in  paylnff 
for  said  boundary  of  111  acres  of  land,  by 
way  of  her  advancements  from  him,  It 
was  agreed,  at  said  petltloner'a  hooae.  In 
Bland,  that  she  would  herself,  out  of  her 
own  separate  estate  and  peraonal  funds, 

gay  tor  and  become  the  purchaser  of  said 
oundary  of  111  acres,  one  Samuel  Steel 
becoming  the  purchaser  of  the  other  part 
of  said  Ellas  Fogleson^c's  said  subetltnted 
purchase;  and  so  the  matter  was  agreed 
and  concluded. 

The  two  statements,  one  from  the  plain- 
tiff's bill  and  the  other  from  her  petition 
for  appeal,  are  utterly  Irreconcilable.  In 
the  one  It  Is  said  that  Bees  Crabtree,  the 
appellants'  husband,  had  no  other  con- 
nection with  the  purchase  of  the  old  John 
Crabtree  land  at  the  trustee's  sale  than 
to  bid  It  off  for  John  Crabtree,  who  exe- 
cuted his  bonds  therefor,  bat.  being  una- 
ble to  meet  them  as  theytell  due,  surren- 
dered his  purrhaae  to  EHas  Foglesong, 
and  that  the  latter  became  the  substitut- 
ed purchaser  upon  an  agreement  with  the 
appellant  that  she  shonid  become  the 
purchaser  from  him  of  this  111  acres,  a 
part  of  the  John  Crabtree  purchase;  and, 
In  the  other,  It  Is  said  that  Rees  Crabtree 
became  the  pnrcliaser  of  the  entire  John 
Crabtree  tract  of  land  at  the  trustee's 
sale,  and,  with  Ellaa  Foglesong  as  sore^, 
executed  hta  bonds  to  the  trustee  for  the 
purchase  money,  and  that  he,  (Bees  Crab- 
tree,) being  unable  to  meet  the  payments, 
surrendered  his  purchase  to  Ellas  Fogle- 
song,  who  sold  the  III  acres,  part  thereof, 
to  appellant,  etc.  Doubtless,  the  latter 
statement,  so  tar  as  It  represents  Bees 
Crabtree  as  purchasing  the  «itlre  tract  to 
the  trustee's  sale,  and  executing  his  bonds, 
with  Ellas  FogleeonR  as  bis  surety,  for  the 
purchase  money,  Is  true;  but  the  balance 
of  the  statement,  as  well  as  the  statement 
In  the  bill,  Is  unaustalned  by  any  satisfac- 
tory evidence,  and  is  wholly  unwortiiy  of 
credit.  Ellas  Foglesong,  the  brother  of 
the  hppellant.  was,  as  the  surety  of  Bees 
Crabtree,  hound  for  the  purchase  money 
for  th(?  whola  tract  sold  by  tba  trustee, 
and,  by  agreement  between  Bfies  Crahtree 
and  hlmtielf,  he  could  have  become  substi- 
tuted as  purcbaserln  the  place  of  Crabtree, 
and, If  he  had  made  any  such  arrangement, 
and  had  paid  the  purchase  money  to  the 
trustee,  the  latter  would  have  reported 
the  facts  to  the  court,  and  the  trustee 
would  have  been  directed  by  the  court  to 
convey  to  him  as  substltated  purchaser; 
or  if.  as  preteudt^d  by  the  appellant,  Ellas 
Poglesong  agreed  to  take  the  shoes  of 
Rem  Crabtree  as  purchaser,  on  cundltlon 


that  sppflUant  would  pnrchaae  of  him  tbe 
111  acres,  and  tbe  appellant  bad  been  In  a 
condition  to  make  such  purchase,  aarriy 
her  brother,  said  Ellas  Foglesong.  would 
have  communicated  the  tacts  to  the  trus- 
tee, su  that  the  same  could  be  reported  by 
him  to  the  court,  and  the  proper  orders 
made  for  her  protection.  But  tb«  record 
in  the  suit  In  which  the  trast  sale  was 
made  Is  not  exhibited  In  tbla  suit,  nor  Is 
the  d^HMtUon  of  the  tmatee,  wbo  Is  liv- 
ing, taken.  The  omission  of  matter*  so 
material  and  so  easy  of  accen  can  be  ac- 
counted tor  only  on  the  ground  that  they 
would  not  have  answered  the  appellant's 
purpose. 

On  the  otJter  hand,  so  far  from  Elias 
Foglesong  having  taken  any  step  or  done 
any  act  evincing  that  his  slater,  the  appel- 
lant, bad  any  Interest  In  ttaUi  111  acres  of 
land,  wben  the  time  arrived  when  the  con- 
veyance bad  to  be  made  he  expreualy  di- 
rected and  procured  the  deed  to  be  made 
to  the  original  purchaser  of  the  whole 
tract, — Bees  Crabtree.  If  the  record  of  the 
suit  in  which  the  trust  sale  was  made 
was  here.  It  la  highly  probable  that  we 
would  have  a  satisfactory  explanation 
why  only  111  acres,  an  j  not  the  entire  por- 
cbase,  was  conveyed  to  Bees  Crabtree; 
and,  in  the  absence  of  that  record,  the 
fair  presumption  Is  that,  instead  of  Ellas 
Foglesong  having  become  the  substituted 
purchaser,  In  place  of  Bees  Crahtnee  as  tu 
the  entire  purchase  of  the  latter,  he,  by 
some  agreement  between  tbem,dld  become 
substituted  aa  to  the  small  rwdue  of  the 
tract,  over  and  above  the  111  acres,  and 
that  this  111  acretr  only  was  decreed  to  be 
conveyed  to  Bees  Crabtree.  In  any  view 
of  the  subject,  there  Is  nothing  to  snstain 
the  claim  of  tbe  appellant.  As  set  forth 
In  the  statemmt  of  tbe  case,  tbe  plaintiff 
(appellant  here)  in  her  bill,  after  walrlDg 
an  answer  under  oath  as  to  tbe  other  de- 
fendants including  D.  W.  Dunn,  tbe  Judg- 
meut  creditor  of  her  hnsband,  calla  for  a 
sworn  answer  from  her  husband,  Bece 
Crabtree,  and  her  brother,  Ellas  Fogle- 
song, and  they,  as  If  thoroughly  taugbt 
their  lesson,  plumb  the  track,  and  admit 
as  true  tbe  Incredible  statements  con- 
tained In  her  bill,  and  upon  which  she  re- 
lies to  estafollafa  an  eqolty  as  regards  tbe 
land  In  question.  But,  however  closely 
they  agree  with  her  In  th4  case  as  set  up 
In  her  bill,  they  do  not  agree  with  her  ac- 
count as  set  forth  in  her  petition  for  ap- 
peal; and,  though  they  might  agree  with 
her  in  both  of  her  versions,  yet  It  would 
not  suffice,  tor  the  attendant  facta  and 
ctrcumstanees  rendw  It  Impossible  to  ac* 
cept  either  of  them  as  tme.  She  holds  her- 
self out  as  having  purchased  the  111  acres 
from  her  brother  Elias,  the  pretended  sub- 
stituted purchaser,  and  as  having  paid 
therefor  with  her  own  means,  when  there 
is  no  evidence  that  she  bad  any  separate 
estate.  In  fact,  she  only  claims  to  have 
had  some  personalty  given  her  by  her  fa- 
ther, but  never  settled  to  her  separate  use: 
BO  that  tbe  property  thus  claimed  by  her 
to  have  been  applied  to  the  purchaee  of 
this  land  was,  in  law,  absolutely  the 
property  of  her  husband,  and  It  having 
been  so  applied  (If,  In  fact,  any  snch,  and 
It  was  so  applied)  long  antwior  to  tbe 
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Btatnte  known  a>  tbe  "Harrted  Woman's 
Act, "  she  can  flerire  no  aid  therefrom.  In 
her  bill  theappellant alleges  positively, not 
only  that  she  pnrcbased  the  land  In  qnes< 
tton  of  Iier  brother,  Ellas  FoglesoDK,  bat 
that  she  paid  tor  it  vtth  her  own  means ; 
and  she  exhibits  with  her  bill  tbe  receipts 
of  Ellas  Fogleaong  to  her  for  9S80,  dated 
22d  December,  1R80,  which  she  alleges  to 
have  been  executed  for  the  laat  payment 
made  by  her,  and  balauce  in  fall  of  the 
porchase  price  of  $997.  Bat  It  tonis  out 
Uiat  no  aoch  actual  payment  was  ever 
made  by  her.  On  the  contraiy,  it  appears 
In  evldenee  that  this  receipt  was  a  mere 
grotnlly,— 'a  pretended  gift  or  release  to 
his  sister,  by  Ellas  Foglesong,  for  that 
large  portion  of  the  purchase  price.  More- 
OTer,  R.  C.  Kent,  trustee,  had.  by  direction 
of  Ellas  Fogleeong,  conveyed  the  land  to 
Rees  Crahtree  on  the  16th  of  June,  1872, 
14  years  prior  to  the  date  of  this  receipt. 
And  this  generous  brother.  ( 7)  who  Is  held 
np  as  having  released  this  large  sum  in  her 
favor.  Is,  In  her  bill,  directly  and  specific- 
ally charged  with  having,  without  her 
authority,  directed  R.  C.  Kent,  trustee,  to 
make  the  deed  to  her  husband,  Rees  Grab- 
tree,  Instead  of  to  her.  In  the  face  of  all 
these,  tbe  appellant  Insists  that  her  mon- 
or  paid  tor  laie  land  In  qnoatlon,  and  that 
tarn  to,  tberrfore,  a  resulting  trust  In  her 
favor,  and  she  asks  that  the  deed  to  her 
said  husband  be  annulled  and  set  aside, 
and  tbe  land  conveyed  to  her  as  her  sepa- 
rate property.  In  the  light  of  all  the  cir- 
cumstances, it  would  be  worse  than  an 
Idle  waste  of  time  to  enter  Into  argument 
or  to  cite  anthoritleB  to  show  that  noth- 
ing nmotfitr  akin  to  a  resulting  trust  can 
be  deduced  from  such  facts.  The  derree  of 
the  court  bdow  Is  eminently  cozrect,  and 
the  same  must  be  aflBrmed. 


Stkabnb'  £x*b  v.  Ricbuond  PAPBn 

MANUff'O  Co. 

iSupreme  Court  of  Appeals  of  VirginkL  Sept. 
16.  1890.) 

WATaB-Sieam— KivivxL  or  Actiosb— Cohtin- 

VASCM. 

t.  v..  tbe  owner  of  certain  land,  snd  of  a  oon- 
tract  wita  a  water-power  company  for  a  perpet- 
ual grant  of  water  (100  square  inohes,  with  an 
option  for  BO  more,  under  a  pressure  of  feet) 
at  sn  anmial  rent  of  1800  for  100  square  Inches, 
SBsigDed  to  F.  the  omtraot,  and  conveyed  to  him 
fonr  lots,  Noa.  5,  6,  7,  and  8.  By  the  deed. 
agreed  to  construct  a  canal  to  a  point  la  front  of 
Uie  lots,  and  in  consideration  for  tlie  canal,  the 
oontraot  with  the  water  ccanranv'.  and  the  lots, 
F.  covenanted  to  deliver  to  H.  *the  water  from 
th9  mills  and  factories  to  be  erected  snd  worked 
by  tbe  sold  F.  *  *  *  on  the  lota  hereby  con- 
veyed, "  at  B  point  on  the  side  of  a  street  on  N.  's 
laod,  it  being  stipulated  that  the  covenant  should 
run  with  the  land,  and  inure  to  the  beneSt  of  the 
owners  of  tbe  land  on  which  tbe  water  was  to  be 
delivered.  Thoreafter,  defendant  became  the 
grantee  of  H.'s  land,  and  also  of  said  lots  Nos.  t> 
and  7,  snl^eet  to  half  of  said  <0OO  annoal  water 
rent.  Bald  canal  entered  lots  6  and  8  from  tbe 
north,  lots  K  and  7  were  sontb  of  lota  6  and  8,  and 
tbe  point  at  which  the  water  from  these  lots  was 
to  be  delivered  on  the  land  owned  by  17.  was 
aouth  of  lots  6  and  7.  In  an  action  by  the  owner 
of  lots  and  S  against  the  owner  of  lots  t>  and  7, 
to  subject  them  to  tbe  payment  of  water  rents 
lesTBd  In  tsm  of  plaintiff,  and  for  a  detenai- 
nstlm  of  the  water-rights  bcooiiglng  to  said  lots 
T.ll8.E.no.29--67 


5  and  7,  defeudant  by  his  answer  made  no  claim 
except  under  tbe  grant,  and  claimed  that  tbe 
flow  was  no  greater  than  that  which  was  granted; 
bat  when  It  was  shown  that  It  was  greater  he 
claimed  that  as  the  amount  granted  was  inade- 
quate, and  as  a  greatar  amount  had  alw^s  flowed, 
he  was  entitled  to  this  by  user,  field,  thai 
though  defendant  was  entitled,  as  grantee  of  lots 

6  and  7,  to  tbe  benefit  of  any  increased  supply  of 
w^er  which  plaintiff  shoum  obtain,  he  was  enti- 
tled to  it  only  on  paying  half  of  tbe  cost  of  sucb 
increased  flow,  but  that  he  was  not  obliged  to 
receive  and  pay  for  the  additional  supply. 

3  Code  va.  S  S806,  provides,  as  to  t^ie  re- 
vival of  a  cause  against  ue  personal  representa- 
tive or  belr  or  devisee  of  a  deoedent  who  was  a 
party  defendant,  that  after  service  of  the  gdm 
faoicut  if  DO  sufBcient  cause  be  shown  agaiunt  It, 
an  order  shall  be  entered  that  the  suit  proceed  ac- 
cording to  Buoh«cir0/ac(as,  and  that  any  such  new 
party  may  have  a  oontlnaanoe  of  the  case  at  the 
termat  which  snob  order  Is  entered.  Section 8809 
provides  that  "the  clerkof  tbe  court  in  which  the 
case  Is  may  issue  such  sofrs  facias  at  any  time, 
and  an  order  vtaj  be  ottered  at  rales  fw  a  ease 
to  proceed  against  tbe  proper  par^  althougU  the 
case  be  on  the  court  docket "  Held,  that  tbe 
provision  for  a  oontiDuanoe,  as  of  course,  applied 
only  to  cases  revived  1^  an  order  entered  at  term. 


H.  Q.  taBDOo,  for  appellant.  Cbiiatiaa 
S  Cbtisttaa  and  Wni.  w.  Oonfoji,  torap* 
pellee. 

Lacy,  J.  This  Is  an  appeal  from  a  decree 
of  the  chancery  court  of  the  city  of  Rich- 
mond, rendered  on  the  24tb  day  of  Novem- 
ber, 1888.  The  bill  was  filed  In  the  case,  by 
the  appellee  company,  the  Richm<ind  Pa- 
per Manufacturing  Company,  against  the 
appellant's  testator.  Frankllu  Steams, 
deceased,  on  the  il5th  day  of  Angnatt  ISU, 
tosnbject  tbe  town  lots''Mos.6  and  7" 
of  the  ddendant  to  tbe  payment  of  water 
rent  reserved  thereon  In  favor  of  the  plain- 
tiff, due  and  In  arrears  by  the  defendant 
to  tbe  plaiutm  company:  and  to  have  a 
determination  and  adjudication  by  the 
said  court  of  the  exact  nature,  atatua>  and 
extent  of  tbe  water  rights  and  privileges 
pertaining  and  belonging  to  tbe  said  lots, 
or  to  the  said  d^endant,  Steams,  as  own- 
er thereof.  Tbe  answer  ol  the  defendant 
sets  forth,  at  length,  the  relations  of  tbe- 
plaiutirt  company  and  the  defendant;  and, 
admitting  the  allegation  of  the  rent  of 
$sao  reserved  upon  the  lots  of  which  he  is 
tbe  owner  to  the  plalntlH  company,  as  the 
successor  ot  his  grantor,  allies  that  a 
greater  rent  has  been  demanded  ol  him 
than  the  said  9300,  or  than  the  amount 
that  was  In  fact  due  (ur  water  rent; 
that  the  plaintiff  had  exacted  a  very  much 
larger  water  rent  from  the  said  defendant 
upon  the  pretext  that  it.  the  said  plaintiff 
company, had  obtained  a  greatly  Increased 
supply  of  water  from  the  grantor  of  such 
wat?r  supply, — the  James  Rlrer  Company^ 
as  It  was  then  called, — or  its  snccessonir 
while,  by  tbe  terms  of  the  original  grant 
to  the  said  plaintiff,  or  its  predecessors, 
the  said  defendant's  predecessors  were  en- 
titled to  all  the  water  supplied  to  tbe  said 
plaintiff,  or  Its  predecessors.  Theevldenee 
was  taken  In  the  cause,  and  the  conten- 
tion of  the  platntltr  company  was  that,  by 
tbe  terms  of  the  original  grant,  tbe  supply 
of  water  to  which  the  defendant  was  en- 
titled as  tbe  owner  ot  lots  Nos.  6  and  7 
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wai  Itmlted  to  100  square  tocfaea  of  water, 
at  a  pressure  or  head  of  4%  Teet.and  torthlfi 
a  rent  of  $600  had  been  reserved,  of  which 
the  owner  of  lots  Nob.  6  and  7  was  to  pay 
o&e-hair,— the  fSOO  demanded,— with  an 
option  uf  not  more  then  50  square  Incbea 
at  a  similar  preasnre;  that  the  plaintiff, 
flndlngr  this  srant  wholly  Inadequate 
when  It  came  to  be  meosurad  accurately, 
had  purchaoed  a  larger  supply  of  water 
than  the  said  160  inches,  ana  agreed  to 
pay  for  the  same  a  mnch  greater  snm  as 
rent;  that  the  said  defendantrecelTed  tbls 
Increased  supply  ot  water,  and  claimed 
the  right  to  do  so  without  the  payment 
<tt  the  additional  rent,  or  auy  part  there- 
of, the  defendant  claiming,  as  to  this,  that 
the  supply  of  water  alleged  to  have  been 

fiurchased  by  the  plaintiff  in  excess  of  the 
50  Inches  was  the  same  supply  and  no 
more  than  the  said  defendantand  his  pred- 
ecessors had  been  recelTlng  tor  more  than 
40  years ;  and  that,  1!  more  than  that  was 
granted.  It  had  been  delivered  for  more 
than  60  years,  and  the  right  to  this  quan- 
tity had  grown  up  by  prescription,  and, 
hy  adversary  posseaslon,  he  and  hia  pred- 
ecessors had  a  title  to  the  watep  which 
flowed,  and  had  flowed,  for  this  time,  and 
he  was  protected  from  the  claim  of  the 

{>lalntlff  by  the  statute  of  limitations.  Urn- 
ting  the  entry  on  or  action  fur  real  estate. 
The  chancery  court  of  the  city  of  Rich- 
mond, at  the  hearing,  was  of  opinion  and 
decided  that  the  defendant,  as  the  owner, 
was  entitled  to  receive  IS  cubic  feet  of  wa- 
ter per  second,  being  the  equivalent  of  150 
square  inches  of  water,  through  the  pres- 
ent course  or  channel,  and  decreed  that 
the  pl^ntlff,  the  Richmond  Paper  Hanu- 
factnrlng  Company,  its  soeceasom  and  as- 
signs, should  at  all  times  permit  the  said 
12  cubic  feet  per  second  of  the  water  flow- 
ing to  their  premises  to  flow  to  the  said 
tots  Nos.  6  and  7  without  obstruction  In 
the  course  or  channel  In  which  the  water 
now  flows  to  the  said  lots,  and  that  tiie 
said  defendant  was  not,  dther  as  owner 
of  lota  Nos.  5  and  7  or  otherwise,  entitled 
to  receive  from  the  Richmond  Paper  Manu- 
facturing Company,  its  sncceeeors  and  as- 
signs, any  water  now  or  hereafter  flowing 
to  their  premises  In  excess  of  the  quantity 
thereinbefore  specified  and  decreed,  but, 
as  to  any  such  waterln  excess  of  thequan- 
tity  before  apeclfled  and  decreed,  the  Bicb- 
mood  Paper  Manufacturing  Company,  Its 
succesBore  and  aselgns,  should  have  the 
right  at  all  times  to  divert  such  excess  of 
water,  and  to  use  the  same,  as  their  own, 
free  from  any  claim  of  the  defendant;  and 
decreed  that  the  said  lots  Nos.  6  and  7 
should  be  subjected  to  the  payment  uf  the 
said  water  rent  demanded,  as  due  and  In 
arrears ;  and  In  driault  of  the  payromt  of 
this  sum,  on  or  before  the  Ist  day  of  May, 
lafid,  following,  decreed  a  sale  of  the  said 
lots,  or  so  much  as  should  be  necessary 
to  pay  the  said  sum  In  arrears  forrent  due 
and  unpaid.  From  this  decree  tlie  defend- 
ant applied  for  and  obtained  an  appeal 
from  one  of  the  Judges  of  this  court. 

The  first  error  assigned,  here  to  be  con- 
sidered ,  la  the  refusal  ot  the  coa  rt  to  grant 
aeontlnuance  ot  the  case,  upon  tbemotion 
otthe  defendant,  to  the  January  term  of 
.he  court,  1889,  upon  the  ground  that  tb« 


moti(Mi  was  made  at  October  term,  1888. 
of  the  court.  In  November,  the  first  term 
after  the  cause  hod  been  revived  against 
the  defendant  by  .scire  fticiaa,  and  when  be 
was  before  the  court  for  the  first  time; 
that  the  motion  waa  made  under  the  stat- 
utorr  right  conferred  by  aectionSSOSof  tbe 
Code  of  Virginia;  that  the  defendant  had 
a  right  to  a  continuance ;  and  that  It  waa 
arbitrary  to  refuse  It.  Section  SS06  pro- 
vides, as  to  the  revival  of  a  cause  against 
the  personal  representative  or  heir  or  dev- 
isee of  a  decedent  who  waa  a  party  de- 
fendant, that  after  servloe o$.  ttnaareeaetaH, 
if  no  sufficient  caase  be  shown  against  it, 
an  order  shall  be  entered  that  the  salt  pro- 
ceed according  to  such  scire  ikeiaSt  and 
that  any  such  new  party  may  have  a  con- 
tinuance of  theeate  at  tbe  term  at  which 
such  order  is  entered,  etc.  Thisaectlon  re- 
fers to  such  cases  as  are  revived  by  an  oi^ 
der  entered  In  term ;  bat  the  netion  fol- 
lowing (8309)  provides  tbaftbe  d«-kol 
tlie  court  in  which  the  case  la,  may  lasne 
each  actn  ikelaa  at  any  time,  and  au  order 
may  be  entered  at  rules  for  a  case  to  pro- 
ceed against  the  proper  party,  althoagb 
the  case  be  on  the  court  docket. "  This 
case  was  rerlvedatm1es,and  so  the  SSOStta 
section  does  not  apply  to  It;  and,  having 
been  revived  at  mles,  Ita  revival  eonatl- 
tnted  no  sronad  (or  a  continuance,  and 
there  was  no  error  in  this  action  oil  the 
court,  there  being  no  valid  ground  alleced 
upon  which  to  eutiUe  the  defendant  to  a 
continuance. 

But  tbe  chief  assignment  of  error  here  Is 
as  to  tbe  action  of  the  court  In  holding 
that  appellant  Is  entiUed.not  to  all  the 
water  received  by  the  appellee,  botonly  to 
the  160  square  Inches  of  water  at  a  head  and 
pressure  of  4%  feet.  In  support  of  this  as- 
signment. It  Is  set  forth  that,  prior  tu  18114. 
one  Hall  Netlson  was  the  owner  of  a  con- 
siderable body  of  land  In  the  city  of  Rich- 
mond, known  as  "Neilaon's  Adution, "  ly- 
ing sooth  ot  the  baaln  <a  tbe  old  James 
River  Canal  Company,  south  of  the  old 
town  line,  andextendlngdown  to  the  canal 
which  supplies  water  from  James  river  to 
Haxall's  mills.  Healsoownedother  lands 
adjolnhag  Nellson's  addition  to  the  north, 
and  certain  rights  of  way  which  enabled 
him  afterwards  to  connect  Nellson's  addi- 
tion by  a  canal  or  mlU-raeewltii  thewater 
Id  the  barin  of  the  Jnmes  Rlvw  Company. 
That  most  of  his  land  Ilea  below  the  lev^ 
ol  the  water  In  said  basin.  That  there  Is 
a  fall  from  said  level  to  thenortbem  margin 
of  Haxall's  canal  of  62  710  feet.  And  to 
obtain  a  supply  ot  water  from  tbe  canal, 
for  the  purpose  of  enhancing  the  value  tA 
the  land  fur  mill-sites  and  manufacturing 
purposes,  that  the  said  Nelson  did,  on  tbe 
27tb  day  of  Febniary,18S4,8nceeed  ia  mak- 
ing a  contract  with  tbe  James  River  Com- 

ftany  (or  a  perpetual  grant  ot  100  square 
□ches  ot  water,  to  be  delivered  to  hina  on 
the  south  side  of  their  basin,  between 
I'Mghth  and  Tenth  streets,  under  a  head  or 

SresBure  of  4)^  feet,  for  the  annual  rent  of 
600.  That  this  contract  was  afterwards 
put  Into  shape  by  the  making  of  an  in- 
denture, dated  the  14th  of  May,  1834.  be- 
tween the  said-James  River  Company,  of 
the  one  part,  and  the  Franklin  Manofact- 
nringCompany.ot  the  other  part,  to  which 
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said  Netlson  had  asBigned  his  contract  for 
water-power.  ODthesame  day,  14th  May, 
1834.  Nellson  and  wife,  by  deed,  (which  re- 
cited that  the  water-power  to  which  Nell- 
son  was  entitled  by  reason  uf  his  contract 
with  the  James  BWer  Ciompany  wonid, 
with  his  consent,  be  coDveyed  by  the  said 
James  Hirer  Company  directly  to  the  said 
Franklin  Company,)  conveyed  to  eald 
Franklin  Company  fonr  lots  of  land,  des- 
ignated OQ  tbe  loUowlns  plat  as  Nos.  6, 6, 
7,  and  8: 


the  said  Nellson,  his  heirs  and  assies,  and 
that  tbta  iH  a  covenant  running  with  the 
land,  and  which  Inures  to  the  benefit  of 
the  owners  ol  the  land  upon  which  this 
water  was  to  be  delivered;  that  the  ap- 
pellant is  the  owner  of  this  land,  and  that 
this  water  has  been  delivered  to  bim,  and 
those  under  whom  he  claims,  by  the 
Franklin  Manufacturing  Company,  and  its 
successors,  tbe  appellee,  without  interrup- 
tion, at  a  fixed  and  permanent  point,  put^ 
Buant  to  said  eovenants,  for  a  period  of 


By  this  deed  Nellson  agreed,  at  his  own 
expense,  to  construct  a  canal,  from  4%  to 
8  feet  deep,  and  12  feet  wide,  from  the  basin 
of  the  James  River  Company  to  a  point  42 
leet  south  of  the  old  town  line,  which 
point  Is  directly  In  front  of  the  lots  con- 
veyed to  said  Franklin  Company;  that 
lor  these  lota,  this  canal,  and  th'.a  transfer 
of  bis  contract  with  the  James  River  Com- 
pany. Nellson  stipulated  only  for,  and  the 
said  Franklin  Company  covenants  to  de- 
liver to  him,  "tha  water  from  the  mills  and 
factories  to  be  erected  and  worked  by  the 
said  Franklin  Manufacturing  Company, 
their  successors  and  assigns,  on  the  lots 
thereby  conveyed."  on  the  north  side  of 
Canal  street,  at  tbe  depresulon  or  fall  of  42 
feet  from  the  ordinary  level  ot  tbe  ba&ln, 
and  then  become  the  exclusive  property  ot 


more  than  50  years;  that  there  never  was 
any  street  here  but  the  proposed  street, 
which,  never  having  been  accepted  as  a 
street,  nor  used  as  such,  was  the  land  nf 
the  appellant;  that, it  becomtng  apparent 
that  it  was  an  impossibility  to  deliver  this 
water  at  the  specified  head  or  pressure,  a 
controversy  arose  between  the  millers  and 
manufacturers  on  the  Richmond  level,  on 
the  one  hand,  and  tbe  canal  company,  on 
the  other,  as  to  the  quantity  of  water  to 
which  the  former  were  entitled  under  their 
contract  with  the  James  River  Company, 
and  la  1837  the  James  River  &  Kanawha 
Company,  the  successors  of  the  James 
River  Company,  applied  gates  to  the  dif- 
ferent establlshments.limltlng  them  to  the 
exact  quantity  ot  water  to  which  they 
were  respectively  entitled;  ^to^^^jf^ 
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tlon  was  ficqulesced  tn  by  the  Franklin 
Company  and  the  James  Klver  Company 
and  Its  Buccetiaors  for  a  period  of  44  years, 
without  any  attempt  on  the  part  of  any 
party  to  disturb  thle  practical  settlement 
of  the  rtglits  of  parties  nncier  the  contract 
of  1831;  that  9  years  after  this.  In  1H46,  the 
Franklin  Company  conveyed,  for  the  sum 
of  98,000,  and  an  annual  water  rent  ot 
$300,  or  one-half  of  the  annual  water  rent 
reserved  by  the  James  River  Company, 
lots  5  and  7  to  the  Broad  Meadow  Mining 
A  Manufactnring  Company;  that  these 
lots  were  sold  to  Franklin  Steams,  de> 
ceaned,  and  by  him  devised  to  appellant, 
and  that  4n  1864  a  deed  was  entered  Intn 
by  the  parties  owning  these  lots,  6  and  7 
and  6  and  8,  and  the  land  and  lots  south 
of  5  and  7,  and  other  coterminous  owners, 
which  declares  that  the  flow  of  water  in 
th?  said  canal,  the  right  of  which  now  be- 
longs to  said  Neilson  and  bis  assigns,  in- 
cluding the  owner  of  lots  3  and  7,  should 
not  be  obstructed;  that  the  designated 
quantity  of  water  of  150  iDchoB.  onder  a 
head  or  pressure  of  4Ji  feet,  was  not  now 
mentioned,  and  that  satd  quantity  was 
never  sufficient,  nor  more  than  enough  to 
run  a  good-sised  tbreshtng-machlne,  and 
this  original  agreement  was  thus  discard- 
ed, and  relegated  to  Its  original  notliing- 
ness ;  that  althongb  Franklin  Steams  in 
bis  answer  claimed  that  he  was  sot  get- 
ting more  than  the  agreed  quantity  of 
water,  it  has  since  been  proved  otherwise, 
and  Is  now  admitted ;  that  when  the  deed 
of  1884  was  executed,  none  of  the  parties 
bad  any  adequate  conception  as  to  how 
much  power  100  square  Inches  ot  water, 
under  such  pressure,  would  produce,  and 
tbat  such  quantity  ot  water  was  not 
worth  tben,  nnder  present  prices,  960  per 
annum ;  tbat  Franklin  Steams  held  and 
used  this  water  without  hindrance  for  all 
the  years,  until  1880.  When  the  Richmond 
Paper  Manufacturing  Company,  the  ap* 
pellee,  and  tbe  successor  of  the  Franklin 
ManufacturlngCompany,made  a  compact 
with  the  Richmond  &  Alleghany  Railroad 
Company,  tbesnccessor  ot  theJames  River 
ft  Kanawha  Company,  by  wblcta  they 
made  a  new  contract  for  water  supply,  In 
which  a  stipulatJon  was  inserted,  by 
which  the  latter  had  the  right,  upon 
three  months'  notice,  to  require  the  Rich- 
mond Paper  Company  to  divert  the  wa- 
ter flowing  from  the  Richmond  Paper 
Company's  mill  away  from  the  Steam's 
property,  lots  5  and  7,  and  the  lots  ly- 
ing to  the  soath  ot  them;  that  Stearns 
was  no  party  to  this,  and  was  not 
bound  by  It;  that  upon  the  demand  up- 
on Steams  for  the  $300  for  the  rent  for 
100  square  Inches  ot  water,  he  refused  pay- 
ment, upon  the  ground  that  he  was  en- 
titled to  all  the  water  which  flowed  from 
the  said  paper-mill,  and  not  simply  to  the 
100  square  Inches  of  water,  by  reason  of 
his  ownership  of  lots  Nos.  6  and  7,  and  the 
lands  lying  south  of  them  derived  from 
Hall  Neilson.  It  thus  appears  tbat  It  is 
conceded  that  by  original  grant  the 
Franklin  Manufacturing  Company  was  en- 
titled to  the  100  Inches  of  water,  and  the 
option  of  60  more;  that  the  grantee  of  the 
said  company  (the  Broad  Meadow  Com- 
pany) was  to  recdve  the  same.  But  it  is 


contended  tbat  as  tbis  was  Inadequate, 
and  is  still  Inadequate,  the  appellant  la  en- 
titled, by  reason  otiong  use.  to  the  larger 
supply  without  paying  a  larger  sum  thna 
was  originally  agreed  to  be  paid  for  the 
smaller  and  inadequatequantlty ;  and  tfat? 
because  the  contract  tor  the  supply  of  wa- 
ter was  a  covenant  running  with  tbe  land 
in  the  hands  of  Neilson  and  his  succeBBors. 
The  right  ot  the  appellant  to  the  100  inches, 
and  the  option  of  SOinchesadditionaUla  not 
denied  by  the  appellee,  but  conceded.  But 
the  appellee  company,  finding  apou  invee- 
tlgatinn.  a  fact  which  Is  now  conc«rded  by 
both  sides,  that  the  amount  ot  water  to 
which  it  was  entitled  nnder  Its  contract 
by  which  It  held  Its  water  rights  wan  tn- 
snflBclent  for  the  purpose  for  which  It  was 
wanted,  made  a  contract  tor  a  greater 
and  sufflcicnt  quantity,  at  an  Increased 
price,  Hud  now  Insists  that  the  appellant. 
It  he  has  tbe  benefit  of  the  increased  anp- 
ply,  must  contribute  his  one-half  uf  the 
cost  of  the  same,  under  the  deed  of  Novem- 
ber 0,  1846,  by  which  lots  Nos.  5  and  7  were 
granted. 

Tbat  the  right  to  the  flow  of  this  water 

over  the  servient  tenement  lots, Nos. 6  and 
8,  Is  strictly  an  easement,  must  be  admit- 
ted; tbat  is,  a  privilege  without  profit 
which  the  owner  ot  the  dominant  tene- 
ment has  a  right  to  enjoy  in  respect  to 
that  tenement,  in  or  ever  the  servient  ten- 
ement, which  is  the  property  of  another 
person,  by  reason  whereof  the  latter  is 
obliged  to  suiter  this  flow  of  water  over 
his  own  tenement  for  tbeadvantage  ot  the 
owner  of  the  dominant  tenement.  It  is  an 
easement  created  by  deed,  and  is  an  in- 
defeasible right  in  the  owner  of  the  dom- 
inant tenement.  This  easement  Islmpoeecl 
apon  the  servient  tenement,  wfaleb  must 
be  suffered  by  ^e  owner  o(  the  said  tene- 
ment. It  Is  not  a  covenant  to  deliver  the 
flowing  water  to  the  grantee  simplr.  t>nt 
to  him  at  a  particular  place,  on  a  particu- 
lar piece  of  land ;  and  It  was  lnttmde«1  to. 
and  it  is  admitted  did,  enhance  Its  value. 
It  could  not,  by  its  nature,  be  otherwise 
delivered  than  as  appurtenant  to  tbe  land 
upon  whlcb  it  was  to  be  d^lvered,  and  it 
inheres  in  the  land,  and,  running  with  It, 
passes  to  succraslve  alienees;  and,  as  to 
this,  I  think  it  immaterial  whether  Canal 
street  Is  to  be  considered  a  street  ornot. 
Tbe  right  uf  the  public  to  Us  use  as  a 
street  would  still  leave  the  title  to  the 
land  unchanged.  But  In  this  case  it  is 
clear,  tram  the  evidence, tbat  tbls  attempt 
to  dedicate  tbls  street  was  abortive,  as  It 
was  never  accepted  by  tbe  public  as  such, 
and  by  mntual  agreement  afterwards 
abandoned.  But  granting  all  this  to  tbe 
contention  of  the  appellant,  and  conced- 
ing his  title  to  tbe  claim  which  he  holds 
by  grant  under  his  deed,  what  are  his 
rights?  Clearly  such  as  are  set  fortb  In 
his  deed.  It  therein  be  did  not  contract 
lor  enough  water  for  his  purposes,  (which 
he  now  distinctly  admits,  although  denied 
In  his  answer,)  what  valid  claim  baa  he  to 
more  under  tbat  contract?  Of  course, 
none;  but  he  claims  by  reason  of  user  for 
a  long  time  by  prescription;  that  Is,  I  sup- 
pose, that  a  grant  to  the  effect  claimed 
will  be  presumed.  But  what  presumption 
can  be  made  as  to  a  grantjymchls  by  deed 
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other  than  by  term  a  of  the  deed?  Thle 
deed  and  alt  the  deeda  define  rights,  and 
limit  them,  at  the  same  time  that  they 
malDtaln  tbem.  Bta  easement  la  by  deed, 
and  taaaeta  as  the  deed  conveys.  Noth- 
ing more  can  be  Intended :  for  a  tight  can 
be  acquired  by  prescription  only  where  a 
srant  can  be  presamed.  If  this  all^:ed  user 
bad  been  inconsistent  with  an  exlatlns 
easement,  however  acquired,  and  had  been 
submitted  to  by  the  dominant  owner  for 
a  period  of  sufficient  duration  to  establish 
an  adverse  prescriptive  right,  tbe  law 
mlgrht  prcflume  tbat  the  original  easement 
bad  been  released  and  extinguished ;  and 
a  right  to  the  new  and  Inconsistent  ease- 
ment might  be  upheld.  While  Inconsist- 
ent easements  cannot  co-exlat,  one  ease- 
ment of  a  character  Inconsistent  with  an- 
other may  be  created  subordinate  to  the 
latter,  and.  In  tbat  manner,  the  two  may 
co-exlat.  Thus,  if  one  man  has  a  right  to 
the  uninterrupted  flow  of  the  water  of  a 
•tream  to  his  mill,  another  may  have  a 
right  to  divert  the  water  when  It  Is  not 
required  for  tbe  mill;  but  here  the  ease* 
ment  claimed  was  asserted  and  enjoyed 
under  thegrant.  and  a  greaterflo  w  of  water 
tban  that  flow  wblch  was  granted  was 
In  no  way  Inconsistent  with  the  granted 
flow,  which  latter  was  claimed,  and  that 
only  by  the  appellee  and  thuse  under 
whom  he  claims,  continuously  and  during 
the  process  of  tills  suit.  And  no  other  and 
no  greater  easement  was  claimed  In  the 
answer  and  cross-bill  of  thedefendant,  and 
it  was  only  after  the  testimony  of  expert 
witnesses  had  been  taken,  and  the  true 
magnitude  of  th^  flow  settled  to  the  satis* 
faction  of  all  parties,  botb'plalntiff  and  de< 
tf*ndant,  that  the  claim  is  set  up  that  the 
granted  flow  of  water  was  Inadequate, 
and  that,  asmore  had  alwaysflowed  than 
what  was  granted,  a  new  right  had  been 
acquired.  This  maybe  true;  bnt  If  true 
the  defendant  did  not  know  It  at  the  time 
he  filed  his  answer  and  his  cross-bill.  He 
claimed  then,  and  Indeed  always  did  claim, 
a  right  such  as  was  granted,  and  never  at 
any  time  asserted  any  claim  inconsistent 
with  the  terms  of  tbe  deed,  and  there  ap- 
pears to  have  been  no  adverse  user  or  en- 
joyment claimed  at  any  time  Inconsistent 
w  Ith  the  deed.  As  the  grantee  of  the  lots 
Nos.  5  and  7,in  tbe  plat  or  plan, — which  Is 
printed  In  this  opinion,— the  appellant's 
testator  Is  entitled  to  have  the  benefit  of 
any  increased  supply  of  water  which  the 
appellee  obtains,  upon  tbe  condition  of  his 

f>uylng  one-half  uf  thecust  thereof;  but  he 
B  not  bonnd  to  pay  fur  a  ereater  addi- 
tional quantity  of  water  than  50  square 
Inches  under  the  stateil  circumstances  of 
bead  and  flow.  If  any  greater  quantity  Is 
obtained  by  the  appellee,  as  Is  admitted, 
and  the  appellant  will  not,  as  be  is  not 
bonnd  to  do,  contribute  his  one-half  uf  the 
rent  therefor,  he  then  has  no  valid  claim 
to  this  increased  supply  of  water,  for 
which  he  thinks  best  to  contribute  and 

?ay  nothing.  In  that  view  the  decree  of 
he  chancery  court  is  right,  because  the 
defendant  distinctly  refuses  to  paytor  this 
additional  supply  of  water.  But  the 
right  of  the  appellant  to  receive  all  the 
water  which  flows  through  this  Nellson 
canai,  opon  payment  of  bia  one-half  uf  tbe 
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rent  of  the  same,  must  be  maintained; 
and,  to  that  end,  he  bas  leave  to  institute 
proper  proceedings  in  the  chancery  court, 
within  a  reasonable  time  in  tble  suit.  If  he 
shall  be  so  advised.  Without  which  he  Is 
entitled  to  receive  only  the  amount  orig- 
inally contracted  for,  and  for  which  he  must 
pay  acconling  to  the  terms  of  the  said  de- 
cree. The  decree  appealed  from  will  be  In 
this  court  amended,  as  above  indicated, 
and,  aa  amended,  affirmed. 

Extract  from  dncree  of  supreme  court  of 
appeals  mtered  In  this  cause :  "Thlscourt 
Is  of  opinion  that  tbe  chaneeir  court  of 
the  city  of  Richmond  dldnoterrfn  so  much 
of  Its  decree  appealed  from,  rendered  on 
the  27th  day  of  November.  1888,  as  decided 
tbat  the  appellant  was  not  entitled  to  re- 
ceive a  greater  amount  of  water  through 
the  Nellson  canal  than  was  contracted  fur 
by  the  deed  between  the  parties,  which 
created  the  right  to  tbe  flow  of  the  water, 
without  p^ment  on  his  part  of  hla  pro- 
portion of  the  cost  uf  such  Increase  in  the 
flow ;  and  that  there  was  no  error  In  the 
said  decree,  in  so  far  as  it  decreed  that  the 
lots  In  question— N OS.  6  and  7— should  be 
subjected  to  the  payment  of  tbe  water 
rent  due  and  In  arrears  thereon.  And  so 
much  of  the  said  decree  as  Is  declared  here- 
in tobe without error.lsafflrmed.  Butthe 
court  te  ot  opinion  that  so  much  of  the  said 
decree  as  decides  that  the  said  appellant 
Is  not  entitled,  either  as  owner  of  lots  Nob. 
5  and  7  or  otherwise,  to  receive  from  the 
Richmond  Paper  Manufacturing  Company, 
its  successors  and  assigns,  any  water  now 
or  hereafter  flowing  to  their  premises  In 
excess  of  the  quantity  hereinbefore  speel- 
fled  and  decreed,  [meaning  one  hundred  and 
fifty  Inches,  at  a  head  and  pressure  o( 
four  and  nne-half  feet;]  but  that,  as  to 
any  such  water  In  excess  of  the  said  quan- 
tity, the  Richmond  Paper  Manufacturing 
Company,  its  buccessors  and  assigns,  Hhall 
have  the  right  at  all  times  to  divert  such 
excess  of  water,  and  to  use  tbe  same  as 
their  own,  free  from  any  cl^lm  of  tbe  said 
Steams,  Is  erroneous,  In  so  far  as  It  ex- 
clades  tbe  right  of  the  said  defendant, 
Stearnn,  to  receive  and  use  such  excess  de- 
livered tu  him  upon  the  payment  by  him 
of  one-half  of  tbe.costs  of  the  said  excess. " 
The  said  decree,  as  to  this,  must  therefore 
be  amended,  so  as  to  provide  for  sucb  a 
right  of  the  said  Stearns.  It  Is  therefore 
decreed  and  ordered  that  the  said  decree 
be  amended,  and  tbe  said  defendant,  the 
appellant  here,  shall  be  entitled  to  receive 
from  the  Kicbmond  Paper  Manufacturing 
Company,  its  successors  and  aasigns,  any 
water  now  or  hereafter  flowing  to  tbeir 
premises,  through  tbe  Nellson  canal,  in 
excess  of  the  quantity  before  specified,  up* 
on  the  payment  by  him  of  one-half  thecost 
of  the  same,  which  said  excess  ot  water 
shall  be  delivered  to  hip),  upon  such  pay- 
ment by  hlin;  but,  if  the'sQ,id  Stearns  de- 
cline and  refuse  to  pay  for  the  same,  as 
aforesifild,  then  the  said  the  Richmond 
Paper  Manufacturing  Company  shall  be 
entitled  to  divert  the  said  excess,  as  Is  by 
the  said  chancery  court  ot  Richmond  de* 
creed.  .\nd  thecause  not  having  been  final- 
ly disposed  of  by  the  said  chancery  court 
of  Richmond,  the  same  is  remanded  to 
the  said  court,  with  Instrnctlons  to  pro- 
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ceed  Id  the  said  canse  In  accordance  with 
the  ftireRoIng  opinion  of  thiti  court,  and 
the  views  herein,  In  order  to  a  final  decree 
In  this  cause.  And  the  court  doth  further 
adjodge  and  order  that  the  appellant  do 

ftay  to  the  appellee  Its  costs  bs  It  in  its  de- 
ense  exp«ided  in  the  appeal  atoreaatd 
here. 

NoBFOLX  &  W.  B.  Co.  ▼.  Pendlbton. 

(fliufMvnu  Court  cf  AppeeHa  qf  Vkv^nHa. 
September,  1890.) 

OOHSTITDTIOmL  LAW— -RULBOAD  CHABTIB— Ju- 

BIBDIOTIOK. 

1.  A  railroad  compain'  organized  In  1848,  and 
•xempted  by  Its  charter  n-oin  legislative  regula- 
tloa  aB  to  tolls  imtll  It  should  beoonia  able  to  pay 
dividends  of  more  than  IS  pn  cent,  on  Its  caiatu 
•took,  was  acquired  by  another  otanpany  organ- 
ised In  1870  ander  a  charter  Investing  it  with  all 
the  rights  and  franohlses  of  the  first  company, 
Irat  containing  a  proTislon  that  it  should  be  suh- 


1858,  prescribing  oert^  maximum  rates  of  toll, 
si^  a  pooal^  for  overcharges. 

S.  Where  tbe  oonsUtauoDality  of  an  act  Is 
drawn  in  qnestlon,  the  supreme  ooort  of  appeals 
of  Virginia  has  JnrlsdlcUon  in  error,  although 
Oie  amoant  in  oontrover^y  is  less  than  tSOO. 

Mr.  Bolllngt  tor  appelant.  Mr.  Pieree, 
for  appellee. 

Lewis,  P.  This  was  an  action  of  debt 
In  the  circuit  court  of  Wythe  county  by 
Edmond  Pendleton  against  the  Noi-folk 
&  Western  Railroad  Company  to  recov- 
er certain  penalties  for  alleged  orercharMes 
on  tbn  transportation  of  fertlUiera.  The 
declaration,  which  contains  eight  counts, 
alleges  that  at  various  times,  which  are 
specified,  the  plaintiff  shipped  from  Wythe- 
Tllle  to  other  points  on  the  defendant's 
road  certain  quantities  of  aspeclfic  manure, 
commonly  railed  "Phosphate  Fertilizer," 
for  which  the  defendant  charged  and  col- 
lected frelgbtrat  a  rate  exceeding  four  cents 

?<er  ton  of  2,240  pounds  per  mile,  con- 
rary  to  the  statute  In  such  case  made 
and  provided.  Tbe  points  mentioned  In 
the  declaration  are  on  tbe  line  of  what 
was  formerly  the  Lynchburg  &  Tennes- 
see Railroad,  which  Is  one  of  the  compo- 
nents of  the  defendfint  corporation.  The 
action  Is  founded  on  the  provisions  of  sec- 
tions 17, 18,c.  ttl,Code  IST^t.  The  last-men< 
tloned  section  enacta  that, "  on  a  railroad 
on  which  different  rates  are  not  prescribed 
by  law,  the  following  rates  of  toll  may  be 
charged  for  transportation,  to-wit:  •  •  • 
On  gypsum, IIme,guano, and  otherspeclfic 
manureB,  not  exceeding  four  cents  per  ton 
of  2,240  pounds  per  mile.**  And  by  the 
seventeenth  section  It  is  enacted  that,  for 
any  violation  of  tbe  eighteenth  section, 
tbe  offending  company  shall  forfeit  to  the 
injured  party  a  sum,  to  be  recovered  by 
motion  or  action,  of  not  less  than  $25,  nor 
more  than  f  100.  Tbe  eighteenth  section  Is 
taken  from  an  act  passed  January  14. 1858, 
which  was  Intended  to  apply  to  the  rail- 
way corporations  of  the  commoawealth 
generally.  Acts  1852-58,  p.  62.  A  Jury  bfr- 
Ing  waived,  Judgment  was  rendered  for 
the  plalntiZt  lor  $200  and  costs,  to  which 


jDdgmeat  a  writ  of  error  was  awarded  by 

one  of  the  Judges  of  this  court. 

Tbe  main  defense  relied  on  In  tbe  court 
below,  and  here.  Is  that  tbe  defendant 
company  Is  not  subject  to  the  provisions 
of  the  statute  above  quoted,  and  the 
grounds  of  this  contention  are  that  the 
Norfolk  &  Western  Railroad  Company  ia 
tbe  successor  of  the  Atlantic,  Ulsslsalppl 
&  Ohio  Railroad  Company,  which  was  tbe 
successor  of  the  Vli^nia  &  Tennessee  Rail- 
road Company,  which  was  tbe  successor 
of  tbe  Lynchbuig  &  Tennessee  Railroad 
Company ;  that  by  the  third  section  of  the 
charter  of  tbe  last-mentioned  company, 
which  was  granted  In  184S,  it  was  provid- 
ed that  tbe  tolls  of  the  said  company 
should  be  regulated  and  prescribed  by  tbe 
president  and  directors  of  the  company, 
with  the  ptovlso  that  If  at  any  time  the 
rates  of  toll  and  transportation  should 
enable  the  president  and  directors,  afto- 
paying  all  necessary  expenses,  and  after 
setting  apart  a  fair  and  reasonable  sum 
for  renewal  and  repairs  of  tbe  road,  ware- 
houses, etc.,  to  divide  more  than  16  per 
cent,  on  tbelr  capital  stock  invested,  then 
the  legislature  might  regulate  and  reduce 
the  tolls;  and  that  at  no  time  since  Its  or* 
ganlcatlon  has  its  rates  of  toll  and  trans- 
portation enabled  tbe  defendant  company, 
after  paymen  t  of  necessary  expenses,  etc., 
to  divide  more  than  16  per  cent,  on  its  cap- 
ital stock  Invested.  Thea^ument  Is  tliat 
tbe  foregoing  provlslona  o(  the  charter  of 
the  Lyncbburg&Tennessee  Railroad  Com- 
pany constituted  a  contract  with  the  cum- 

fiany  the  V  obligation  of  which  cannot  be 
mpalred  by  Hubsequent  legislation,  and, 
moreover,  that  by  the  fourteentb  section 
of  the  charter  of  the  Atlantic,  Mtsslssippl 
ft  Ohio  Railroad  Company  which  was 
granted  In  1870,  It  was  provided  that  tlie 
last-mentioned  company  should,  among 
other  things,  be  vested  with  all  the  rights 
of  franchise  of  the  Virginia  ft  Tennessee 
and  tbe  Lynchburg  ft  Tennessee  Railroad 
Companies,  and  that  the  defendant  com- 
pany succeeded  to  those  rights  as  the  suc- 
cessor of  the  Atlantic,  MisslBSlppl  ft  Ohio 
Railroad  Company.  This  argument,  bow- 
ever,  overlooks  the  fifth  section  of  the  act 
Incorporating  the  AtlantJc,  Mississippi  ft 
Ohio  Railroad  Company,  which  must  be 
read  In  connection  with  the  said  four- 
teenth section,  whereby  It  was  provided 
that  the  company  should  be  subject  to  all 
the  laws  of  the  commonwealth  which  ap- 
ply to  the  railway  corporations  thereof 
generally,  and  the  act  of  1853  Is.  as  we 
have  seen,  such  a  law.  Acts  1869-70.  p. 
182;  .Acts  ,1852-58,  p.  62.  The  defendant 
company,  as  the  socreesor  by  purchase  of 
the  Atlantic,  Mississippi  ft  Ohio  Railroad 
Company,  is,  of  course,  bound  by  this  pro- 
vision, and  is  consequently  subject  to  the 
provisions  ot  the  act  last  above  men- 
tioned. In  other  words,  It  ancceeded  to 
the  right  to-  operate  a  railroad,  bat  sab- 
Ject,  us  to  the  regulation  of  Its  tolls,  to  tbe 
general  laws  of  the  commonwealth  afore- 
said. For  the  right  of  a  state  to  reasona- 
bly limit  the  amount  of  charges  by  a  rail- 
road company  for  the  tranaportatlon  of 
persons  and  property  within  Its  ownjurls- 
dlctlt>n,  unless  restrained  by  some  con- 
tract in  thecharter,  or  unless  what  Is  done 


Digitized  by 


Google 


Vft.)  FUG  ATE 

amonnts  to  a  r^cnlatlon  of  forelfpn  or  In- 
terstate commerce,  la  well  settled,  and  not 
fllspnted.  Railroad  CommlasloQ  Casea, 
116  D.  S.  807,  6  Sap.  Ct.  Bep.  834.  848,  949, 
888,  891, 1101;  Railroad  Co.  r.  Mar.vlaod, 
21  Wall.  456;  Chicago,  ete.,R.Co.  r.  Iowa, 
94  U.  S.  155;  Rnsslea  v.  Illlnotfl,  106  U.  8. 
026,  2  Sop.  Ct.  Bep.  882.  Nor  was  there 
error  in  overmUng  the  demurrer  to  the 
declaration.  It  is  contended  that  the 
declaration  Is  bad,  because  it  falls  to 
srer  that  the  defendant  company  Is  not 
vltliln  the  exertions  contained  In  sec- 
tions 1,  68,  c.  01,  Code  1878.  But  such 
an  averment  was  not  necessary.  The 
declaraldon  conforms  to  the  act  under 
'Which  It  was  drawn,  and  that  la  all 
that  was  required.  It  need  only  be  add* 
ed  that  the  motion  of  the  defendant  In  er- 
ror to  dlamlM  the  writ  of  error  for  want 
of  Jarladlctlon  must  be  oTerraled.  The 
eonatltatlonality  of  tbe  act  of  1853,  aa  ap- 
plied to  tbe  present  caae,  la  drawn  In  ques- 
tion, and  that  of  Itaelt  la  sufficient  to  give 
thlB  eourt  Jurledlctlon,  although  the  mat- 
ter In  controversy  here  Is  leas  In  amount 
than  $600.  The  JudgmeDt  of  tbe  drcalt 
court  must  therefore  be  affirmed. 


Fdsatb  t.  Moori  et  a/. 

<aq>ram  Court  of  AppecO*  of  Fiinrinla. 

September.  ISOO.) 

VOmOX  ExaODTOBS— JUBHDIOnoX— ASOTS. 

The  ooarU  of  Virginia  have  no  Jnrisdtction 
to  entertain  a  lolt  againot  a  foreign  execatarwbo 
has  not  qualified  here,  for  the  distribution  of  as- 
sets cweoted  In  the  foreigB  atatflh  and  not 
broo^  Into  tUa  itate. 


Duaean  A  SeweJI,  for  appdlant.  Mr. 
Prldemon,  for  appellee*. 


Lewis,  P.  This  was  a  suit  In  the  circuit 
eourt  of  Lee  county  to  recover  a  legacy 
under  the  will  of  M.  B.  Overton,  deceased. 
Tbe  appellant  bare,  tbe  executor  of  tbe 
will,  was  defendant  below.  Tbe  testator 
at  his  death, In  1880,  was  domiciled  In  Ten- 
Deoooo,  and  there  the  will  was  proved,  and 
tbe  executor  qaallfled.  No  adminlatratlon 
npon  tbe  eatate  has  ever  been  granted  in 
Virginia.  Tbe  legacy  sued  for  ia  claimed 
QDder  tbe  aecund  clansa  of  the  will,  which 
la  as  foUows:  "  (2)  Iglve  and  bequeath  to 
Martha  J.  Combs,  daughter  of  Virginia  A. 
Combs,  deeeaaed,  five  hundred  dollars  out 
of  tbe  6.  B.  Short  debt,  when  collected 
and  put  at  interest,  Including  the  amount 
due  her  in  my  hands  from  the  eatate  of 
Virginia  A.  Combs,  deceased;  and,  if  the 
above  Martha  J.  Comba  should  die  leav- 
ing no  heirs  of  her  body,  the  aald  amount 
to  be  divided  equally  between  my  heirs." 
The  bill  alleges  that  tbe  compliUnant, 
Moore,  after  the  testator's  death,  inter- 
married with  the  said  Martha,  aiuce  de- 
ceased, and  bad  isaue  by  h(>r,  who  aurvlved 
her  about  three  months,  leaving  the  com- 
plainant Ita  sole  distributee;  that  both 
the  complainant  and  the  defendant  reside 
In  Lee  county.  In  this  atate;  that  the 
Short  debt "  was  coming"  In  that  county ; 
tbat  the  same  has  been  "collected  by  tbe 
•aid  executor;"  and  that  the  money  re* 
ualufl  undisbursed  lu  hia  handa.  The  ob- 
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Ject  of  tbe  bm,  therefore,  as  averred, Is  "to 
enforce  said  trust,  and  to  compel  the  de- 
fendant to  pay  said  legacy. "  There  was 
a  demurrer  to  tbe  bill,  on  the  ground— 
FirstfOt  want  of  Jurledlctlon,  inasmuch  as 
the  bill  ahows  on  its  face  that  the  d^end- 
ant  has  never  been  appointed  or  qualified 
aa  the  personal  representative  of  the  tes- 
tator in  this  state,  but  In  Tennessee  only, 
where  the  testator  was  domiciled;  and 
aocoadly,  because  the  complainant,  not 
being  tbe  personal  representative  either  of 
his  deceased  wlte  or  of  tbeir  deceaaed  In- 
fant child,  baa  no  right  to  sue.  The  de- 
fendant also  answered  tbe  blU,  denying, 
among  other  tbinga,  that  the  Bhort  debt 
waa  payable  in  tbia  state,  and  averring 
that  Short,  the  debtor,  realded  in  Hancock 
county,  in  Tenneasee,  and  that  tbe  debt 
baa  there  been  collected.  Afterwarda  an 
amended  bill  waa  filed,  in  whlcb  It  was 
charged  that  the  Sbort  debt  was  seeored 
by  alien  on  c»taln  real  eatate  In  Tennea- 
see, which  had  been  sold  to  oitorce  tiie 
lien ;  that  at  the  sale  the  defendant  pur^ 
chased  tbe  land  for  a  sum  soffldent  to 
pay  the  debt,  and  now  owes  the  purchase- 
money.  To  thla  the  d^endant  anawered 
that  be  had  not  bought  the  land  for  blm- 
»at.  Individually,  but  for  the  eatate,  and 
tbat  he  owed  nothing  on  account  thareof. 
He  admitted,  howevw,  tbat  the  d^t  bad 
been  collected.  He  alao  demumM)  to  tbe 
amended  bill.  Afterwarda  Reese  D.  Flan- 
ary,  admlnlatrator  of  the  deceaaed  wife, 
and  also  of  her  deceased  child,  was  by  con- 
sent made  a  imrty  plaintiff  to  the  suit; 
and,  when  the  cause  came  on  to  be  heard, 
a  decree  was  entered  directing  the  legacy 
to  be  paid  to  blm,  which  is  tbe  decree  ap- 
pealed from. 

It  does  not  appear  from  the  record  what 
disposition  was  made  of  the  demnrrera 
to  tbe  original  and  amended  billa ;  but,  aa 
the  decree  adjndlcatea  the  principles  the 
cause,  we  mnat  assume  that  th<^  were 
overruled.  Matthewsv.j6nklna,80Va.468. 

A  number  of  queationa  were  dlacnssed  In 
the  argument  at  the  bar.  of  which  one  of 
the  principal  was  whether  the  l^acy  Is 
a  vested  or  contingent  one ;  bnt,  In  the 
view  we  take  o!  the  case,  It  will  not  be 
necessary  to  pass  upon  that  question. 
We  think  tbe  objection  to  tbe  Jurisdiction 
must  be  sustained,  and  therefore  that  the 
ease  must  go  off  on  that  ground. 

It  Is  an  establlsbed  general  rule  tbat  a 
grant  of  administration  has  no  legal  opera- 
tion outside  of  the  state  from  whose  Ju- 
risdiction it  was  derived.  Hence,  ordina- 
rily, no  suit  can  be  maintained  by  any  ex- 
ecutor or  administrator,  in  hla  official 
capacity,  In  tbe  courta  of  any  other  atate. 
Story,  Confl.  Laws,  (7th  Ed.)  S  618;  1 
Barb.  Cb.  Pr.  158;  Andrews  v,  Avory,  14 
Ont.iSSt;  Harv^v.Rlcharda,lMa8on,881. 
If,  however,  an  executor  or  administrator 
ahonid  go  into  another  state,  and  there, 
without  taklUK  out  new  lettera  of  admin- 
istration, Hhould  collect  debta  or  other 
aaseta  of  hia  decedent,  found  there,  he 
would  be  liable  to  be  sued  In  the  courta  of 
that  country  by  any  creditor  there,  and 
held  liable  to  the  extent  of  tbe  asaets  so 
collected.  And  In  Tunatall  v.  Pollard,  11 
Leigh,  1,  it  was  decided  tbat  an  executor 
who  baa  qualified  and  received  aaaeta  In  a 
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foreign  eonntry,  and  has  brought  them  In- 
to this  Btate,  Is  liable  to  be  sued  and  to  be 
compelled  to  acconnt  here,  althou^b  be 
faaa  never  qualified  here,  and  althoagh  he 
may  have  received  no  assets  here.  The 
present  case,  however.  Is  not  within  the 
principle  of  that  decision,  tor  here  no  as- 
sets have  been  collected  tn  this  state,  nor 
have  any  been  bronght  hither,  by  the  de- 
fendant. The  charge  in  the  amradedbUl 
that  the  land  upon  which  the  Short  debt 
was  secnred  was  purchased  by  the  defend- 
ant, and  that  ha  now  owes  the  parchaae 
money  oat  of  which  the  legacy  Ib  payable, 
ts  denied  in  the  answer;  and  the  agreed 
statement  of  facts  in  the  record,  upon 
whlrb  the  ease  was  decided,  is  tn  conform- 
ity with  the  averments  of  the  answer  on 
that  point.  According  tothoseavermmts, 
the  land  was  purchased  by  the  executor, 
not  for  himself  but  for  the  estate ;  and  it 
is  neither  allegednorprovffli  that.nnderthe 
laws  of  Tennessee  the  purchase  for  the  es- 
tate was  not  a  valid  one.  It  is  admitted, 
however,  that  the  debt  has  been  collected, 
so  that  the  case  stands  npon  the  same 
footing  as  if  the  land  had  been  sold  to  a 
stranger  for  cash.  The  fact  that  the  exec- 
ntor  resides  In  tlUs  state  does  not  affect 
the  case.  He  Is  none  the  less  a  foreign  ex- 
ecutor on  that  acconnt.  The  testator  at 
his  death  was  an  Inhabitant  of  Tennes- 
see; tbe  executor  qualified  thpre;  admin- 
istration has  never  been  granted  here;  and 
no  aspets  of  the  testator  are,  or  at  any 
time  bave  been,  in  this  statu;  and  that  Is 
decisive  of  the  case,  so  far  as  tbe  question 
of  Jurisdiction  Is  concerned.  The  Jurisdic- 
tion la  sought  to  be  maintained  on  the 
grrmnd  of  a  personal  trust  Intheexecutor, 
which,  it  is  insisted,  may  be  enforced  in 
the  coarts  of  this  state;  and  Governor  v. 
Williams.  8  Ired.  162.  cited  In  1  Bob.  Pr. 
(Nsw.)  17d.  is  relledupon.  In  that  case.  It 
Is  true.  Chief  Justice  Kupfin  expressed  the 
opinion  that  an  administrator  may  becom* 
pelled  toacconntln  a  court  of  equity  where 
be  may  be  found  to  those  entitled  to  tbe 
estate,  wherever  it  may  be  situate,  on  the 
ground  of  a  personal  trust,  no  matter 
where  It  may  have  been  assumed;  but  the 
remark  was  purely  obiter,  (tbe  case  being 
ao  action  at  law,  and  consequently  no 
such  question  before  the  court,)  and  Is, 
therefore,  not  &athorlty,evenln  the  courts 
ofNorthCaroUua.  The  doctrine  1b strongly 
combated  by  Mr.  Justice  Stort  in  liis 
treatise  on  the  Conflict  of  LawB,  (section 
£14.)  where  numerous  authorities  are  cited. 
Includiug  Doollttle  v.  LewlB.7  Johns.  Ch. 
45,  In  which  cane  Chancellor  Kent  said : 
"It  ts  well  settled  that  a  party  cannot  sue 
or  defend  in  our  courts  as  executor  or  ad- 
ministrator under  the  authority  of  a  for^ 
-eign  court  of  probates.  Our  courts  take 
no  notice  of  a  foreign  administration,  and, 
before  we  can  recoKnlze  the  personal  rep- 
resentative character,  he  must  be  t'lothed 
with  authority  derived  from  our  law. 
Administration  only  extends  to  the  aRsetK 
of  the  intestate  wltliln  the  state  where  It 
was  granted.  It  It  were  otherwise,  the 
assets  might  be  drawn  out  of  the  state,  to 
the  great  Inconvenience  of  domeRtic  cred- 
itors, and  be  distributed,  perhaps,  on  very 
different  tCTros,  according  to  the  laws  of 
another  Jurisdiction. "  See*  also,  Vaughan 


EPOETER.  Vol.  H.  (Ga. 

V.  Nortbup,  15  Pet.  1;  1  Lomax,  Bz'rs, 
marg.  page  142.  This  doctrine,  it  Is  true, 
has  been  modified  In  Virginia,  to  tbe  extent 
of  holding,  as  we  have  seen,  that  where  a 
foreign  executor  comes  Into  this  state, 
bringing  aseeta  with  blm,  he  may  be  sued 
here;  but  that,  as  we  have  also  seen,  does 
not  affect  the  present  case,  nor  are  we 
a  ware  of  any  principle  upon  which  the  un- 
qualified doctrine  enunciated  by  Chief  Jus- 
tice KnFFiN.  and  contended  for  here,  can 
be  supported.  Tbe  decree  must  therefore 
be  reversed  and  the  bill  dismissed  for  want 
of  Jurlsdtctloii. 


Hatcbbr  H  Ml.  V.  Surra  9t  aM. 

(Supnme  Court  cf  Georyio.  Fsb.  84^  1800.) 

Bizx  or  ExGXFTtONS— CxBTiiKun  or  JmwB. 
Dnder  Code  Oa.  1 4363,  mvidins  that  UUs 
of  exoeptioDB  auiat  be  eertUled  by  theTodfle  to  be 
true,  and  to  ooataln  all  the  evidenoe  material  to 
the  case,  a  vrrlt  of  error  irtll  be  ^^TUifiwed  on  ths 
groand  &at  the  bill  of  exceptioiu  is  not  properlj 
oertifled,  where  Itstates  tkat^the  reoitalBof  facU 
ooDtalned  In  t^d  motion  tor  new  trial  an  tme 
and  oorreot, "  and  the  Judge's  oertiiloato  is  tn  flw 
effect  that  scnne  are  trae,  and  some  are  not  ttvc^ 
and  farther  says  thafthe  court  does  not  approra 
ot  the  eleventh  and  fourteenth  groonda  of  the  na- 
tion tox  new  trial"  in  oertaln  parUcalon. 

The  provision  of  the  Code  rererred  to  In 
tbe  opinion  Is  section  4262,  that  a  bill  of 
exceptlonamust  beeertifled  by  the  Judge  to 
be  true,  and  to  contain  all  the  evidence 
material  to  the  case. 

C.  B.  Wooteo,  J.  M.  Griggs^  R.  F.  Sim- 
mons, and  J.  H.  Lnmpkin,  for  plaintitta  In 
error.  Hardemaa  ft  NoWagbam,  J.  If. 
Walters^  Holt/ <jS:  Parfr«,  and  n^-  C.  WarriO, 
for  defendants  In  error. 

Blecki.rv,  C.  J.  The  motion  to  dismiss 
the  writ  ol  error  on  the  ground  that  the 
bill  of  exceptions  is  not  duly  certified  must 
prevail.  The  question  In  this  case  la  gov- 
erned by  the  Code,  not  by  the  act  of  1880. 
Tbe  bill  of  exceptions  states  that*  the  re- 
citals of  facte  contained  In  said  motion  for 
new  trial  are  true  and  correct. "  The  cer- 
tificate of  the  Judge  affirms,  in  effect,  that 
some  of  them  are  not  true,  and  says  ex- 
pressly that  "the  court  does  not  approve 
ut  the  eleventh  and  fourteenth  grounds  of 
the  motion  for  new  trial"  In  certain  speci- 
fied particulars  The  writ  ot  error  Is  a 
unit,  and  the  case  Is  a  unit  so  far  as  the 
writ  of  error  Is  concerned.  The  bill  of  ex- 
ceptions might  aB  well  be  wholly  untrue 
as  partly  bo.  There  Is  no  provision  ut 
law  for  entertaining  here  a  bill  of  excep- 
tions which  Is  partly  true  and  partly  not. 
It  need  not  embody  the  whole  truth  where 
the  whole  Is  not  essential,  bat  what  It 
does  set  forth  must  be  all  true,  and  the 
Judge  must  bo  certify.  There  may  be  dh- 
ta  in  our  Reports  wblch  Ignore  this  die- 
tlnction,  but  we  know  of  no  case  In  which 
the  qneetlon  was  under  adjudication  that 
doite  so.  CoDBletency  with  the  cases  di- 
rectly in  point,  as  well  as  with  the  general 
tenor  of  what  has  been  said  from  this 
bench  on  the  general  topic,  requires  us  to 
BURtatn  this  motion.  McBrlde  v.  Beck- 
with,  67  Qa.  764;  Anderson  v.  Walker,  73 
Gu.  114;  Anderson  v.  Faw,  70  Ga.  S58, 4  S. 
£.  Kep.  030.   Writ  dlsmtesed. 
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PATmscuCi  Commlsaloner,  t.  Baxuet 
€t  a/. 

48uiprmM<hmtefSmah<k»Qima.  OetS,lS&0.) 
HoKMAffln— TcmscLosmn— LmtunoH  of  Ao- 

TlONa, 

1.  In  •  foreolomire  loit  tor  default  in  thep^- 
nMBt  of  the  flrat  two  Inatellments  of  tbe  "bona 
dured  1^  the  mcttgage,  a  decree  wa>  rendered 
dlxectUv  wle  of  toe  land,  and  ordering  that, 
■when  the  third  Installment  beoamedoe,  complaiu- 
aat  might  procure  a  rnxnrt  from  the  olei^  of  the 
amount  due  thereon  to  the  end  that,  on  conflrma- 
idon  at  enoh  report,  an  order  ml^ht  be  made  for 
the  eale  of  the  premlsee  to  satiafir  the  anunmt 
then  doe.  and  providing  that,  la  oase  the  peam- 
ises  ihmud  not  produce  enoogbto  satisfy  all  their 
InstalUneuts,  "it  la  further  ordered  that  the  com- 
plainant be  at  liberty  at  an;  time  thereaftcor, 
when  any  such  deflcIencT-  shall  hare  been  due  ac- 
cording to  the  oooditions  of  the  bond,  to  apply  to 
this  oonrt  for  an  execotioa  agaiust  all  the  defend- 
ants tocoUeot  the  amount  whioh  shall  be  dae 
thfloreon. "  Heid,  that  the  ludgment  for  the  defi- 
cient^  was  Inoloded  In  toe  decree  for  the  fore- 
closure, and  was  ''entered"  as  of  the  date  of  the 
entry  ox  ^e  decree,  though  the  deficiency  was 
not  ascertained  and  confirmed  until  thereafter. 

3.  Under  Oen.  Bt  8.  C.  |  18S1,  providing 
that  "no  mortMge,  *  •  *  no  Jo^^ent,  de- 
cree, or  other  uisn  upon  real  estate,  shall  onisti- 
tttte  a  lien  upon  any  real  estate  after  the  lapee  of 
twan^  years  from  the  date  of  the  creation  of  the 
same:  provided,  that  if  the  holder  of  any  such 
lien  *  *  *  snail,  at  any  time  during  the  con- 
tJnoanee  of  sncii  lien,,  cause  to  be  reconled  upon 
the  record  of  such  mortgage,  *  *  *  or  shall 
file  with  the  record  of  such  Jadgment,  decode,  or 
other  lien,  a  note  of  bmdd  payment  on  aeoount,  or 
aone  written  aoknowieumeat  aC  the  debt  se- 
cured thereby,  with  the  date  of  sooh  payment  or 
acknowledgment, "  the  lien  shall  continue  for  20 
years  flrom  the  date  of  tbe  record  of  such  pay- 
ment or  acknowledgment,  entries  in  the  record 
in  the  sherlfTs  office  that  payments  were  made  to 
him  ofllclBllyoa  a  judgmeot  at  certain  times  will 
extend  the  Judgment  from  the  time  thereof. 

Appeal  from  common  pleasclrcult  court 
of  Barnwell  county ;  Keiishaw,  Judge. 

Batea  A  SImms,  for  appellants.  J.  J. 
Brown,  for  respondent. 

McOowAN,  J.  The  defoidants  together 
porehaaed  a  tract  of  land  at  comBilsflion- 
er*a  sale  for  $1,710,  and.  to  secure  the  pay- 
ment of  tbe  purcbaee  money.  f?ave  to  the 

Elalnttir,  as  commissioner,  a  bond,  paya- 
te  In  three  annual  Installments  of  $570 
each,  with  J.  C.  Holly,  W.  M.  Davis,  and 
B.  F.  Aaron  as  sureties,  and  a  mortgage 
of  the  premises  to  secure  tbe  purchase 
money.  Tbe  first  Installment  became  due 
on  Decembers,  1867;  the  second  December 
8. 1S68:  and  the  third  on  December  3. 1869. 
Default  was  made  as  to  tbe  payment  of 
the  flnrt  Installment;  and  on  April  7. 1869, 
a  bill  for  foreclosure  was  filed  In  tbe  then 
coort  of  equity.  On  June  80, 1869,  an  or- 
der of  reference  was  made,  and  on  the 
same  day  the  clerk  of  the  court  made  a  re- 
port as  to  the  amoantdue  on  tbe  bond, In- 
dudlUK  Interest  to  June  80,1869,  vlz.,$l.- 
205.54,  with  interest  from  June  30, 1868,  to 
become  due  on  December  8, 1S69.  There- 
upon a  decree  was  rendered  directing  the 
land  to  be  sold  on  salee-day  of  November, 
1869.  The  decree  further  directed  as  fol- 
lows: "That  if  tbe  money  arising  from 
•aid  sale  be  Insufficient  to  pay  the  amount 
reported  to  be  due,  with  Interest  and  costs 
and  ezpenaea  of  sale,  as  aforesaid,  the  com- 
plainant may  have  tbe  process  of  ttaecourt 


to  collect  tbe  amount  of  said  deficiency, 
with  interest.  And,  In  case  tbe  amount 
reported  as  actually  due,  wltb  interest 
and  costs  of  salt,  shall  be  paid  before  such 
sale,  it  Is  further  ordered  that  the  com- 

glalnant  shall  be  at  liberty  at  any  time 
ereafter,  when  tbe  third  Installment  of 
tbe  bond  and  Interest  thereon  shall  be- 
come due,  to  go  before  the  clerk  acting  as 
master  and  procure  a  report  of  the 
amount,  which  shall  then  be  doe  thereon, 
to  the  end  that,  upon  tbe  coming  In  and 
confirmation  of  such  report,  (which  may 
be  procured  at  chambers,}  an  order  may 
be  made  for  the  sale  of  said  premises  to 
satisfy  the  amount  which  shall  then  be 
due,  with  interest  and  costs  of  said  report 
and  sale.  And  In  case  said  premises 
shall  be  sold  under  this  decree,  and  shall 
not  produce  sufllctent  to  satisfy  tbe  amount 
so  reported  as  secured  and  unpaid,— to- 
wft,the  whole  amount  of  tbebond. Includ- 
ing the  third  Installment,  and  Interest  and 
costs,— it  Is  farther  ordered  that  the  com- 
plainant be  at  llber^  at  any  time  there- 
alter,  when  any  such  deficiency  shall  have 
been  due  according  to  the  conditions  of 
the  bond,  to  apply  to  this  court  for  an  ex- 
ecution against  all  the  defendants  to  col- 
lect the  amount  which  shall  be  due  there- 
on, "etc.  Tbe  laud  was  sold  under  the  de- 
cree on  sales-day  of  November,  1869,  and 
the  clerk  reported  "that  the  land  was 
sold  on  the  following  terms :  Cash  enough 
to  pay  tbe  costs  and  expenses  of  tbe 
suit,  and  also  one-third  of  the  purchase 
money;  the  balance  on  a  credit  until 
March  1,  1870. 

L.  F.  Dicks  purohased.   $1,82S  00 

Cash  payment.   9441  66 

cofto   189  00  mas 

9740  84 

This  report  was  confirmed  by  the  circuit 
Judge.  No  final  Judgment  was  ever  entered 
up  for  auy  deficiency.  Application  was 
made  for  execution  for  deficiency,  and  exe- 
cution issued  on  tbe  9th  of  May.  1870.  The 
application  recites  tbe  entire  proceedings 
for  foreclosure  as  follows:  "The  net  pro- 
ceeds of  sale  1^  a  deflcleocy  upon  the  sum 
reported  as  due  of  $47.48,  and  tbe  third  In- 
Btallment.  with  Interest  to  December  8, 
1869,  also  remaining  due  upon  the  decree 
December  8. 1869,  was  $684.38 ;  and  for  this 
sum,  with  Interest  from  December  8,1869, 
execution  Is  applied  for,  and  the  decree  ac- 
cordingly enrolled,"  etc.  Tbe  follovrlng 
entries  appear  on  thesherilTs  books:  "Oc- 
tober 5,1870.  Received,  by  sale  of  J.  C. 
Holly's  land,  $440,  In  part  of  this  case;* 
signed  by  N.  G.  W.  Walker,  as  sheriff. 
"November  9,  1870.  Received  from  J.  C. 
Uolly,  $307.59.  balance  In  full ; "  signed  as 
above.  "January  20,1874.  Received,  by 
money  collected  by  the  defendant,  (.T.  C. 
Holly.)  $7.80,  In  full  of  this  case."  On  Oc- 
tober 15, 1889,  J.  C.  Holly,  tbe  surety,  who 
made  the  above  payments,  filed  a  sum- 
mons to  renew  the  execution  against  the 
defendants,  W.  M.  and  B.  F.  Boxtey.  for 
the  sum  so  paid  In  satisfaction  of  said  de- 
cree, and  Interest  thereon  from  the  date 
of  payment.  This  summons  to  renew  the 
execution  was  served  on  the  defendants 
on  October  15, 1889.  To  this  summons  to 
revive  the  defendants  made  vigorous  de- 
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feoM,  bat  JnHtn  Kebshaw  granted  an  oi^ 
der"that  the  surety,  J.  C.  Holly,  having 
paid  In  behalf  of  his  prlnclpalH  herpln,  the 
Bam  of  f757.09,  as  appears  from  the  sber- 
Iff'a  execatfon  book,  (1870.)  have  leave  to 
issue  execution  for  the  said  amount,  with 
Interest  on  same  from  date ofpayment, 
amouuttng  to  $1,760.00,**  etc.  from  this 
decree  the  defendants  appeal  to  this  court, 
excepting  for  the  following  alleged  errors 
of  law:  "(1)  In  renewing  execution  on  a 
decree  in  foreclosure  for  a  deficiency  alter 
sale  of  the  mortgaged  property,  when  no 
Judgment  had  ever  been  entered  up  for 
such  a  deficiency.  (2)  In  renewing  execu- 
tion upon  a  decree,  when  more  than  twen- 
ty years  had  elapsed  since  the  same  was 
flled.  (8)  Because  the  sale  of  the  land  un- 
der tbe  decree  was  not  confirmed  until 
March  7.  1870,  and  the  deficiency  cuuld  not 
have  been  Judicially  determined  before  that 
date;  hence  the  Judgment,  if  any,  came 
under  that  class  vrblch  the  act  of  1886  re- 

auired  to  be  levied  within  two  years  after 
lie  passage  of  that  act,  and,  the  same 
not  being  so  revived,  his  honor  erred  In  re- 
newing the  execution.  (4)  In  renewing 
execution  upon  a  Judgment  which  had  be- 
come dormant,  without  reviving  the  Judg- 
ment. " 

As  to  the  last  exception,  alleging  that 
the  Judgment,  betngdormanttCodld  not  be 
revived  under  process  "to  renew  the  exe- 
cution." Upon  this  subject  it  cannot  be 
neceasary  to  do  more  than  refer  to  the  de- 
cided cases  in  our  own  court,  viz. :  Adams 
r.  Richardson,  80  S.  C.  215,  9  S.  E.  Rep.  95; 
WItte  V.Moore.  10  S.  £.  Rep.  950:  Wood 
V.  Milling,  Id.  1081;  and  Leltner  v.  Mets, 
Id.  1082. 

Exceptions  1  and  8  make  the  point  that 
no  Judgment  for  tbe  deficiency  was  "en- 
tered" until  after  the  sale  was  confirmed, 
March  7.  1870;  that  there,  for  tbe  first 
time,  the  deficiency  was  officially  ascer- 
tained; and  therefore  that  adjudication 
falls  under  the  class  of  Judgments  which 
were  entered  after  March  1,  1870,  and  be- 
fore the  25tb  of  November,  1878,  and  there- 
fore had  no  Hen  at  all  until  it  was  ac- 
quired In  the  manner  prescribed  by  the 
statute,  which  not  having  been  dune,  the 
Judge  erred  In  renewing  the  execution.  It 
is  true  that  the  deficiency  was  not  ascer- 
tained and  confirmed  until  March  7, 1S70, 
which  was  "  between  the  Ist  day  of  March, 
1870,  and  the  25th  day  of  November,  1878. " 
But  the  decree  of  foreclosure  had  been 
"entered"  on  June  SO,  1869,  and  the  land 
sold  on  sales-day  In  November  following; 
and,  as  it  seems  to  us,  the  whole  matter 
was  adjudged  by  the  original  decree  of 
foreclosure,  except  the  mere  aacertaln- 
ment.  In  the  following  words:  "It  Is  fur- 
ther ordered  that  the  complainant  beat 
liberty  at  any  time  hereaiter,  when  any 
such  deficiency  shall  have  become  dne  ac- 
cording to  the  bond,  to  apply  to  the  court 
for  an  execution  against  all  the  defend- 
ants to  collect  the  amount  which  shall  be 
due  thereon. "  This  was  done  precisely  as 
directed,  and  the  unpaid  balance  was  col- 
lected, without  objection,  out  of  the  prop- 
erty of  tbe  surety,  J.  C.  Holly,  who  Is 
now  endeavoring  to  revive  tbe  Judgment 
against  the  principal  defendants,  In  order 
to  reimburse  hlmseU  the  amount  paid  by 


him  as  aarety.  See  Freer  r.  Tnnper,  31  8. 

C.St. 

Assuming  then  that  the  decree  of  fore- 
closure Included  Judgment  for  the  defi- 
ciency, it  was  "entered"  before  the  Code 
was  adopted,  (ItfTO,)  and  thertfore  waa 
subject  to  no  statate  of  Umltatloii,  as 
such.  It  had  a  Hen  which  was  sabjeet. 
however,  to  the  rule  raising  an  artificial 
presumption  of  payment  in  20  years.  The 
Judgment  was  entered  on  June  30,  1869, 
and  the  summons  to^  renew  theexeentlon 
was  lodged  on  October  18, 1889.  something 
over  20  years  thereafter.   So  that  the  pre- 
sumption of  payment  wonld  arise,  imleM 
there  was  something  in  tbe  ease  tn  show 
that  the  debt  was  still  acknowledsed  to 
be  In  existence  at  a  period  short  of  the  20 
years  required.   Was  there  such  a  fact  or 
circumstance  in  this  case?  We  think  tbere 
was.   Section  1881  of  the  O^eral  Statotes 
(Acts  1879) provides  as  follows:  "No mort- 
gage or  deed  having  the  effect  of  a  mort- 
gage, no  Judgment,  decree,  or  other  lien  up- 
on real  estate,  shall  constitute  u  lien  upon 
any  real  estate  after  tbe  lapse  of  twenty 
yeara  from  the  date  of  the  creation  of  tbe 
same:  provided,  that  if  the  holder  of  any 
such  Hen  or  Hens  as  aforesaid  shall, st  any 
time  during  the  continuance  of  such  Hen, 
cause  to  be  recorded  upon  the  record  of 
such  mortgage,  deed  ha-vlng  tbe  ^ect  cH 
such  mortgage,  or  shall  file  vlfh  the  rec- 
ord of  such  Judgment,  decree,  or  other 
lien,  a  note  of  some  payment  on  account, 
or  some  written  acknowledgment  of  the 
debt  secured  thereby,  with  the  date  of 
such  payment  or  aclcnowledgment,  such 
mortgage,  deed  having  the  effect  of  a 
mortgage.  Judgment,  decree,  or  other  Hun. 
shall  be  and  contlnueto  be  a  llenf<Mr  fcw«i- 
ty  years  from  the  date  of  tbe  record  of  any 
such  payment  on  account  or  acknowledg- 
ment," etc.  It  appears  in  writing  from 
the  record  In  the  sherifTs  office  that  **  pay- 
ments" were  made  to  blm  officially  on  tbe 
Judgment  for  the  deficiency,  at  three  sepa- 
rate times,  vis.,  on  January  20,1870;  Oc- 
tober 8,1870;  and  Nuvember7,lS70.  From 
this  lost  payment  to  October  18,  1889, 
when  the  summons  to  reuew  was  flled. 
was  less  than  20  years.   We  cannot  donbt 
that  tbe  receipts  In  writing  on  the  record 
are  a  substantlalcompHancewith  the  new 
rule  of  evidence  creat(>d  by  the  act  of  1879, 
supra,  which  requires  "a  note  of  some 
payment  on  account,  or  some  wri  ttm  ac- 
knowledgment of  tbe  debt  secured  tb«»> 
by.  "etc.  We  think  the  summons  to  renew 
the  execution  was  flled  within  time,  with- 
in 20  years  from  the  last  "  payment  on  ac- 
count" In  the  record.   The  Judgment  of 
this  court  Is  that  the  Judgment  of  tbe  cir- 
cuit court  be  affirmed. 

Simpson.  C.  J.,  and  IAAtxr,  J.,  eoncur. 


TotTNO  Bt  Hi.  T.  EdWAHDS  0t  «l. 

(SupreiiM  Court      South  Cantkm.  Oct.  14, 

1890.) 

TsiTAMOT  IS  CoifMOK— DxsD— pAsrmoir— Ooen. 

1.  Where  one  (tf  several  teoant*  la  ocnnman 
oonvejB  1^  a  fall  wuTaa^deed  a  oertabi  porUflu 
of  the  land  by  inebM  uid  boonda,  siieh  porUou 
repraseDttag  Uie  amooDt  of  her  intaeat  la  tha 
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antlre  tract,  It  will  turn  the  elleat  of  ooureylitK 
ber  ontln  nndlTlded  intelwt 

9l  In  an  action  1^  the  other  tenanta  In  oom- 
mon  for  partition  of  the  land,  the  court  will,  M 
far  M  ocntsiBtent  with  the  interests  of  anoh  ten- 
anta, set  apart  to  the  grantee  the  portion  embraced 
In  the  deed  by  metes  and  bounds. 

S.  In  soon  case  it  Is  in  the  discretion  of  the 
■sonrt  to  Impose  on  snob  grantee  a  portion  of  Vba 
cceta. 

Appeal  from  common  pleoB  circuit  court 
of  Aiken  coaiity;  Withbbbpoon,  Judge. 

Ctvft  A  C&aibe,  (or  appellants.  Bttiitfer> 
aou  Broa.,  tor  respondents. 

MclTBB,  J.  TblB  was  a  proceeding  for 
partition  of  real  estate*  and  the  contro- 
versy grows  out  of  tbe  following  state  of 
facts:  On  tlie  8d  of  April,  1871,  a  certain 
lot  of  land  In  tbe  town  of  Aiken  was  dniy 
conveyed  to  one  John  Young,  the  father 
of  the  plaintiffs,  and  tbe  hnsband  of  the 
defendant  Elizabeth.  Soon  after  this  con- 
veyance was  made,  John  Young  died  In* 
testate,  leaving  as  bis  heirs  at  law  bis 
widow,  the  defendant  EUiabetb*  (who  sub- 
sequently Intermarried  with  one  Peter 
Howard,)  and  his  children,  tbe  plaintiffs. 
On  tbe  8d  of  April,  1883,  tbe  defendant 
joined  her  second  husband,  Peter  Howard, 
In  a  deed  with  full  covenants  of  warranty, 
conveying  to  one  Frank  Edwards  a  part 
of  said  lot  of  land  by  metes  and  bounds, 
and  tbe  said  Frank  Edwards,  by  bis  will, 
devised  the  same  to  the  defendant  Pa- 
tience Edwards,  who  is  now  In  possession 
thereof.  The  action  beluw  was  com- 
menced by  plaintiffs  against  Patience  Ed- 
wards alone  for  tbe  partition  of  that  por- 
tion of  tbe  original  lot  conveyed  to  said 
Frank  Edwards  by  the  said  Peter  How- 
ard and  his  wife,  Elizabeth.  The  plaintiffs 
were  required  to  amend  by  making  said 
Eliiabetn  Howard  a  party,  defendant, 
wbleh  having  been  done,  the  case  was  re- 
ferred to  a  referee  to  bear  and  determine 
the  Issues.  Tbe  referee  reported  that, 
while  no  money  passed  between  the  par- 
ties at  tbe  time  tbe  deed  to  Frank  Ed- 
wards, above  referred  to,  was  made,  yet 
there  was  other  consideration  moving  tbe 
said  Elisabeth  Howard  to  make  salddeed, 
and  he  found  that  said  deed  operated  as  a 
conv^anee  of  the  whole  interest  of  tbe 
said  Elizabeth  In  the  original  lot  of  land 
to  tbe  said  Frank  Edwards,  which,  by  his 
will,  passed  to  the  defendant  Patience  Ed- 
wards, and  as  a  conseciuence  be  held  that 
the  plaintiffs  and  tbe  defendant  Patience 
Edwards  were  tenants  in  common  of  tbe 
entire  lot,  and  entitled  to  share  therein  in 
the  following  proportions,  viz.:  Patience 
Edwards  one-tblrd,  and  tbe  plaintiffs  one- 
sixth  each.  He  further  held  that  while  one 
of  several  co-tenanta  could  not  convey  bis 
share,  by  metes  and  bounds,  to  a  third 
person,  so  as  thereby  to  prejudice  tbe  rights 
or  Interests  of  bis  co-tenants,  yet,  where 
snch  conveyance  does  not  operate  to  the 
prejudice  of  the  other  co-tenants,lt  should 
be  respected  and  given  Its  full  force  In  any 
partition  that  might  be  ordered.  And 
having  found  that  the  portion  of  the  orig- 
inal lot  conveyed  to  Frank  Edwards  by 
the  said  Elizabeth  Howard  did  not  exceed, 
either  in  area  or  value,  the  share  to  which 
said  Elizabeth  was  entitled,  (to  wbleh 
finding  ol  fact  there  was  no  exception,)  he 
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reeommeaded  that  a  writ  ot  partition  do 

Issue  to  divide  the  entire  lot  among  the 
parties  named  In  tbe  proportions  above 
specified,  and  that  in  making  such  parti- 
tion the  portion  of  the  lot  conveyed  to 
Frank  Edwards  be  allotted  to  defendant 
Patience  Edwards,  and  that  the  costs  of 
the  action  l»e  paid  by  said  parties  In  the 
same  proportions.  To  this  report  both 

Sartles  excepted,  and  the  case  was  heard 
y  bis  honor.  Judge  WrrBRRSPOON.  upon 
the  report  and  exceptions,  who  rendered 
Judgment  overruling  all  tbe  exceptions, 
and  conflrnilng  the  report.  From  this 
Judgment  both  parties  appeal  upon  the 
several  grounds  set  out  In  the  record. 
The  appeal  of  the  defendant  Patience  Ed- 
wards rests  solely  on  the  ground  that  it 
was  error  to  impose  upon  her  any  of  the 
costs.  To  this  it  Is  only  necessary  to  say 
that  the  matter  of  costs  Is  peculiarly  with- 
in the  discretion  of  the  circuit  court  In 
cases  of  this  kind,  and  there  was  no  abuse 
of  such  discretion  here. 

The  first  point  raJsed  by  plaintiffs' 
grounds  of  appeal— that  a  deed,  by  metes 
and  hounds,  of  a  portion  of  the  common 
property,  made  by  one  ot  several  tenants 
In  common.  Is  void — cannot  be  sustained. 
It  is  conceded  thnt  we  have  no  direct  au- 
thority in  this  state  upon  this  point,  and 
that  there  la  a  conflict  In  the  authorities 
elsewhere.  There  can  be  no  doubt  that 
one  of  several  tenants  in  common  may 
make  a  valid  conveyance  of  his  undivided 
Interest  in  the  common  property,  and  we 
see  no  reason  why  a  conveyance,  which 
purports  to  describe  by  metes  and  bounds 
tbe  portion  of  tbe  common  property  which 
thegrantor  Intends  to  convey,lB  not  valid 
as  between  the  parties  to  such  a  deed, 
or  course  such  a  conveyance  will  not  be 
allowed  to  operate  to  the  prejudice  ol  the 
rights  and  interests  of  tbe  other  co-ten- 
ants, but,  where  it  can  be  given  fnll  effect 
without  Injnry  to  the  other  co-tenants, 
there  Is  no  reason  why  It  should  not  be 
snstalned.  Such  we  understand  to  be  the 
view  sustained  by  the  weight  of  tbe  au- 
thorities elsewhere.  It  )s  contended,  how- 
ever, that  while  such  a  conveyance  may 
not  be  absolutely  void,  yet  it  only  oper- 
ates as  a  conveyance  of  tbe  undivided  In- 
tarest  of  thegrantor  In  thatportlon  of  tbe 
common  property  which  is  embraced 
within  the  metes  and  bounds  set  out  In 
the  conveyance,  leaving  the  undivided  In- 
terest of  the  grantor  in  such  of  the  com- 
mon property  as  Is  outside  ot  such  metes 
and  bounds  still  in  the  grantor,  and  leav- 
tngthe  undivided  Interests  ot  tbe  other  co- 
tenants,  In  tbe  portion  embraced-wlthin 
the  metes  and  bounds,  still  In  the  other 
co-tenants.  This  may  be  true  as  an  ab- 
stract theory,  but  the  practical  Inquiry  la, 
can  such  a  theory  be  applied  to  the  facts 
of  this  case?  Here  tbe  facts  are  that  the 
portion  ot  the  common  property  which 
was  designated  by  metes  and  bounds  does 
not  exceed  either  In  area  or  value  tbe  In- 
terest of  tbe  grantor,  and  that  It  was  con- 
veyed by  a  deed  containing  full  covenants 
of  warranty,  and  we  agree  with  the 
referee  that  these  facts  are  sufflclent  to 
show  that  the  grantor  Intended  to  convey 
her  entire  Interest  In  tbe  original  lot;  for 
otherwise  she  must  be  regarded  as  Intend- 
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Ins  to  commit  a  fraud  upon  her  grantee. 
Eiiaabetb  Howard  was  nnqnestlunably 
entitled  to  an  undivided  one-third  of  tbe 
entire  lot.  and,  having  anch  interest,  she 
proceeds  to  measnre  off  what  she  sup- 
posed, and  what  in  lact  turns  out,  tu  be 
one-third  of  the  lot,  and  conveys  the  same, 
with  full  covenants  of  warranty,  tu  the 
grantee  Frank  Edwards.  She  did  not 
convey  to  him  her  undivided  Interest  In 
the  portion  of  the  lot  so  cut  off,  but  she 
conveyed  to  him  what  she  manirestly  sup- 
posed was  her  share  ot  the  eutire  lot— 
one-tblrd-^by  metes  and  bounds;  and  we 
cannot  doubt  that  she  intended  to  convey 
and  did  convey  her  entire  interest  In  the 
original  lot.  Now,  while,  as  we  have 
seen,  such  a  conveyance  cannotbe  allowed 
to  operate  to  tbe  pr^udlce  of  the  other  cti- 
tenanta.  and  If  It  had  turned  out  that  In 
order  to  protect  their  Interests  it  would 
be  necessary  to  assign  to  some  of  the  oth- 
er co-tenants  aportlon  or  all  of  thelotem- 
braced  within  the  nietea  and  bounds  set 
out  In  the  deed  from  Elizabeth  Howard  tu 
Frank  Edwardu,  that  might  have  been 
done.  But,  In  that  event,  what  would  be  the 
effect  of  the  covenanta  of  warranty  In  the 
deed?  Mrs.  Howard,  by  her  deed,  has 
.  warranted  to  Frank  Edwards  the  title  to 
every  foot  of  land  embraced  In  the  metw 
and  bounds  set  out  In  her  deed, — not  sim- 
ply the  title  to  her  undivided  interest  In 
such  land,— and  hence.  If  her  grantee 
should  be  ousted  from  any  portion  of  such 
land,  she  would  be  bound  to  make  good 
to  blm  or  bla  devlaee  aacb  warranty ;  and 
to  effect  this,  reuort  could  be  had  to  tbe 
share  of  Mrs.  Howard  In  the  entire  lot.  If 
It  should  become  necessary,  in  the  interest 
of  the  other  co-defendants,  to  disregard 
the  conveyance  from  Mrs.  Howard  to 
Frank  Ed  wards,  In  order  to  effect  a  proper 
partition  ot  the  entire  lot  aa  It  originally 
stood,  then,  whatever  portion  of  tbe  oris* 
Inal  lot,  outside  of  the  metes  and  bounds 
set  np  In  such  conveyance,  Bhonld,on  each 

Bartitlon,  be  ascertained  to  be  the  share  of 
[rs.  Howard,  would,  upon  the  principle  of 
estoppel  arising  from  tbe  covenants  of 
warranty,  belong  to  Frank  Edwards  or 
his  devisee.  But  In  such  a  case  a  court  of 
equity,  upon  well-settled prlaclples,  would, 
In  decreeing  partition,  direct  It  to  be  so 
made  us  to  set  apart  to  tbe  grantee  of 
Mrs.  Howard  that  portion  of  tbe  lot 
which  she  had  undertaken  to  convey  to 
him,  provided  the  same  could  be  done 
without  prejudice  to  tbe  interests  of  the 
other  co-tenants;  and  this  Is  precisely 
what  we  understand  tube  the  effect  of  the 
judgment  appealed  from. 

Tbe  plaintiffs  urge  strenuously  that  tbe 
deed  from  Elizabeth  Howard  to  Frank 
Edwards  was  wlthoutxousideratlon,  and 
she  supposed  It  only  conveyed  the  estate 
tu  him  for  bis  life.  To  say  nothing  ol  the 
fact  that  this  seems  inconBlatent  with  the 
frame  of  the  complaint,  by  which  It  la  con- 
ceded that  Patience  Edwards,  the  devisee 
of  Frank  Edwards,  la  entitled  to  a  one- 
sixth  Interest  in  tbe  portion  of  tbe  lot  con- 
veyed by  said  deed,  It  seems  eufflcient  to 
say  that  the  concurrent  findings  of  the 
referee  and  circuit  judge,  which  appear  to 
be  supported  by  the  evidence  setuut  In  the 
'case,"  are  -entirely  at  variance  with  this 


vlewl  Tbe  nature  of  the  estate  conv^ed 
most  be  detennlDod  by  the  terms  m  tbe 
deed,  which  anqneetlonably  conveyed  tbe 
fee.  and  while  there  la  no  evidence  that 
any  money  passed  at  the  time  tbe  deed  wai 
executed,  yet  there  Is  evidence  that  there 
were  utber  valuable  consideratlona  mov- 
ing Elizabeth  Howard  to  make  the  deed. 
The  Judgment  of  this  court  la  that  tbe 
Judgment  of  tbe  circuit  court  be  affirmed. 

SiupBOH.G.  J.,and  McOowan,  J., concur. 


Williams  v.  Mallobt  et  al. 
(Supreme  Court  of  South  Carolina.  Oct.  2, 1890-1 

Partition— DBcu^HoMBsraAD. 
1.  An  order  for  the  partttion  of  the  re^l  m- 
tata  of  an  intestate  Is  prematore  when  made  be- 
fore It  has  been  reeularly  shown  to  the  court 
that  tlie  debts  of  the  Tnteatate  have  been  p^d  or 

Srovided  for,  as  required  by  Ciroolt  Court  Solfl 
C.  55.  Such  error  Is  not  onred  by  a  recital  In 
the  order  that  It  is  •'wlthont  inrejndioe  to  tkt 
rights  of  creditors. " 

S.  An  order  dlreotlng  partition  of  the  land  of 
an  intestate  between  hia  widow  and  heira,  sav- 
ing the  rights  of  homestead,  la  laooaaistant  wiib 
a  subsequent  ocder  directiiiff  the  aatt^tmnent  of 
the  homestead,  saving  the  rights  of  ue  diatrlb- 
ntees,  under  the  partition,  and  both  orders  are 
rendered  praotieaUy  inoperative. 

Appeal  from  court  of  common  pleas  lor 
Hamptoncounty;  W.H. WAiJUACH,Jadgc. 

E,  F.  Warren,  for  appellants.  W,  It.  Ttt- 
Ungbaaty  for  respondeat. 

McGowAN,  J.  Thia  case  was  Bobmit- 
ted  without  oral  argument,  but,  as  wdl 
ao  we  can  gather  the  facts,  they  are  sub- 
stantially as  follows :  Harry  Mallory, 
Sr.,  died  In  March,  1888,  intestate,  leaving 
a  widow,  Margaret  E.,  and  a  number  of 
children, several  ot  whom  are  minora.  The 
Intestate,  at  the  time  of  hla  death,  was 
seised  and  poaseaaed  ul  a  tract  laud, 
containing  766  acrea,  upon  wblch  tbe  wid- 
ow and  children  resided.  It  does  nut 
appear  whether  there  waa  any  personal 
estate,  but  It  may  be  assumed  tiiat  there 
was,  as  Harry  Mallory,  Jr.,  a  son,  admin- 
istered upon  the  estate.  Wlthiii  a  few 
montha  alter  the  duath  ot  the  Intetitate, 
viz.,  on  August  7, 1888,  one  ol  tbe  children, 
SalUe  J.  Wllllama,  who  bad  recently  lelt 
the  old  home,  instituted  this  action  for 
partition  of  the  land,  but  without  making 
any  reference  to  the  subject  of  debts,  or 
the  sufficiency  or  Insufficiency  of  tbe  persoD- 
at  assets  to  pay  tbem,  or  even  making  tbe 
administrator  a  party  as  such.  It  aeems 
that  la  some  way  tbe  case  bad  been  be-, 
fore  W.  J.  Causey,  Esq.,  aa  referee,  for  we 
find  in  the  brief  an  order  of  Judge  Wai.- 
I.ACE  (March  7, 1889)  recommitting  bis  re- 
port, and  ordering  the  creditors  to  he 
called  in  by  publication.  On  April  12. 
1889,  Mr.  Causey  made  bis  amended  report 
that  the  debts  an)ounted  to  f307.26,  but  it 
nuwbere  appears  that  there  waa  sufficient 
personal  property  to  pay  tbem,  or  that 
any  provision  whatever  had  been  made 
for  that  purpose.  On  June  14, 1889,  Judge 
WiTHKBSPooN  ordered  tbe  usual  writ  ot 
partition  tu  divide  the  whole  land  among 
tbe  parties,  according  to  the  provisions 
of  the  statute  of  dlstrlbutjoas without 
pr^udlce  tu  the  rights  of  any  creditors. 
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anO  tliat  oil  QQestlooe  as  to  the  home- 
Btead  shuDld  be  reHerred  for  future  adju- 
dication." The  writ  Issued,  and  itie  com- 
mlfwlonero  divided  the  whole  laad  by 
meteH  and  bounds  among  tho  parties,— the 
widow  one-third,  and  the  remainder 
among  the  children,— but  this  return  was 
never  conArmed.  The  widow  (date  not 
given)  filed  her  petition  to  the  clerk  ol  the 
court,  praying  hlra  to  assign,  and  meet 
out  to  her,  homestead  in  the  said  prem- 
ises. For  some  reusou,  as  It  seems,  the 
clerk  hesitated  to  do  so,  and  the  matter 
coming  betore  Judge  Kehsuaw,  he  passed 
the  following  order,  *'that  W.  J.  Ouusey, 
cicriv  of  tills  court,  shall  set  off  to  all  the 
heirs  of  Harry  Mallory,  deceaaed.  parties 
hereto,  a  homestead  In  the  property  men- 
tioned and  described  In  the  complaint 
heitdn,  provided  that  such  aasigoment  of 
homestead  shall  in  no  wise  alter  or  effect 
the  right  of  said  heirs,  or  any  of  them,  to 
tlic  several  parcels  or  tracts  of  land  al- 
lotted to  them  respectively,  under  the  de- 
cree of  Judge  WiTHEBSPOON  herein.  No 
appeal  having  been  taken  from  said  de- 
cree.  •  •   *   October  29.  1889. " 

The  widow  and  most  of  the  children 
gave  notice  of  oppeallromthlsorder;  and 
also  that,  at  the  hearing,  they  would  ask 
the  court  to  review  the  decree  of  Judge 
WiTUKRSFOON  rendered  on  June  14,188!}, 
and  the  return  of  theconimlssloners  there- 
under.on  thefollowlng grounds:  "(1)  Be- 
cause hts  honor  erred  in  directing  theclerk 
to  assign  homestead,  which  shall  In  no 
wise  alter  or  affect  the  rights  of  the  heirs 
nf  Harry  Mallory,  Sr.,  or  any  of  them, 
to  the  several  parcels  of  land  allotted  to 
them  respectively,  under  the  decree  of 
Judge  WiTHERSPOox,  when  the  dlvlsloji 
made  by  the  commissioners  have  not  been 
confirmed.  (2)  Because  his  honor  erred 
Id  prescribing  the  manner  of  assigning  the 
homestead,  or  restricting  the  clerk  as  to 
-what  property  not  to  assign,  thereby  vir- 
tually instructing  the  commissioners  whnt 
to  do  in  the  matter.  The  whole  planta- 
tion having  been  divided  by  the  commis- 
sioners,  under  Judge  Withebspoon's  or- 
der, without  regard  to  value,  thereby  dis- 
regarding the  rights  of  creditors  of  the  es- 
ta  te,  etc.  (S)  Because  his  honor's  decree 
is  in  direct  eonfllct  with  section  19S7  of  the 
General  Statutes,  and  the  decree  of  Judge 
AViTHisRBPooN  as  to  rlghts  of  homestead 
of  the  widow,  and  the  creditors  of  the  es- 
tate of  Intestate,"  etc. 

There  Is  much  confusion  In  this  case, 
arising  chiefly  out  of  the  effort  to  main- 
tain two  inconsistent  proceedings  at  the 
(>anic  time,  viz.,  partition  and  homestead. 
Besides,  the  action  for  partition  was  too 
liastlly  brought,— within  six  months  after 
the  death  of  the  Intestate— and  in  other 
respects  was  irregular  and  defective,  viz., 
in  not  making  the  admiuistrator  a  party 
as  such,  or  stating  whether  there  were 
rlebts;  and  if  so  whether  the  personal 
property  was  sufllclent  to  satisfy  the 
»aine.  Before  It  regularly  appeared  that 
-tlie  debts  of  the  intestate  had  been  pro* 
-vided  for,  the  order  for  partition  was  pre- 
mature. See  Haskell  v.  Waties.  2  Rich. 
Eg.  8.  and  Lancaster  v.  Seay,  6  Rich.  Eq. 
111.  Nor  do  we  think  that  this  essential 
defect  in  the  partlUon  order  of  Jane  14th 


was  cnred  by  its  terms,  "  without  preju- 
dice to  the  rights  of  creditors,  and  all  ques- 
tlons  as  to  homestead  reserved  for  future 
ad]adleation,**etc.  The  partlilou  of  the 
whole  land  was  absolutely  inconsistent 
with  the  rights  of  creditors,  as  well  as  the 
homestead  right  of  the  widow.  The  flfty- 
fifth  inile  of  the  circuit  court  prescribes  a 
practice  that  must  be  followed :  "No  par- 
tition of  the  real  estate  of  on  Intestate 
shall  be  had,  unless  it  be  made  to  apppear 
to  the  court  that  the  debts  of  the  Intestate 
are  paid,  or  that  the  personal  estate  in 
the  hands  of  the  administrator  issufflcieut 
for  the  purpose,  or  unless  In  the  decree  of 
partition  due  provision  Is  made  for  the 
payment  of  the  debts. "  Shand's  Manual, 
p.  78.  The  order  of  Judge  Kershaw,  di- 
recting the  clerk  to  have  homestead  In  the 
land  assigned  to  the  widow,  wae.  to  a 
large  extent,  restricted  and  limited  by  the 
previous  partition  order  Just  considered. 
The  proviso,  that  such  assignment  "shall 
in  no  wise  alter  or  affect  the  rights  of  said 
heirs  to  the  several  parcels  of  land  al- 
lotted to  them  respectively,  under  the  or- 
der of  Judge  WiTBBRSPooN,"  was  incon- 
sistent with  the  m^n  purpose  of  the  or- 
der. One  order  directed  parUtion  for  the 
wholeland  saving  the  rigntBOl  homesteadr 
etc.;  and  the  other  directed  the  assign- 
meut  of  homestead,  saving  the  rights  of 
the  distributees,  uuderthe  partition.  Thus 
both  orders  were  rendered  practically  in- 
operative. The  confusion  arose  from  the 
plaintiff  not  proceeding  regnlariy  under 
tue  rule  of  court.  It  to  the  Judgment  of 
this  court  that  both  the  partition  order 
of  June  16  and  the  homestead  order  of 
October  29, 1889,  be  set  aside,  and  the  case 
remanded,  In  order  that.  In  the  first  place, 
it  may  be  ascertained  whether  the  person- 
al property  is  sufficient  to  satisfy  thedebts 
o!  the  Intestate,  and  then  to  deteruilne 
such  questions  as  to  partition  and  home- 
stead as  the  parties  may  make. 

Simpson,  C.  J.,  and  MdfTKR,  J.,  eoncnr. 

Padobtt  t.  Clktbland  et  mI, 
(Ai|>raiMCi(R«rt<tf£><niAC'im>Hiui.  Oell,1890.> 

TiXTnxes— RiOHTB  or  MoRTOunu. 

A  member  of  a  firm  operatlns  a  door,  sash, 
and  blind  f acto^  borrowed  money  of  plaintiff  for 
tiie  purposes  of  the  business,  and  gave  him  a 
morteue  on  laad  owned  by  snob  mambor,  and  on 
wtii£  tbo  factory  atood,  ^together  with  all  the 
m^obloery  and  buildings  on  said  lot,  oonsistlog 
of  one  engine,"  etc  Subsequeatlv  the  engine 
was  sold,  and  another  purchased  under  a  contract 
that  title  theretowas  to  remain  In  the  vendor  un- 
til it  was  paid  tor.  The  factory  was  burned,  and 
all  the  machinery  removed  and  set  up  on  other 
premises.  After  such  removal,  the  firm  gare 
mortgages  on  the  machinery  to  dUterent  persons. 
The  maohluery,  when  first  put  in  poaititm.  wa» 
not  Intended  aa  a  permanent  ImmroTOment,  but 
only  to  remain  so  long  as  the  business  was  prof- 
itable. Held,  that  neither  the  engine  nor  the 
machinery  could  be  followed  by  plaTntifte  as  pari 
of  the  real  estate  covered  by  thefr  mortgage. 

Appeal  from  eomroon  pleas  circuit  court 
ot  Spartanburg  fiounty ;  Fbaskr,  Jndge. 

Cailisle  A  Sydtiek^  for  plalntltTs.  Bo' 
mar  dt  SiaipsOB  for  defendants. 

McQowAN.  J.  It  will  be  useful  to  make 
a  short  consecutive  statement  of  the  facts 
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of  thia  case.  In  1885,  Alonzo  Tanner  was 
tlie  owner  of  three  lota  of  land  at  Cow- 
pens,  In  Spartanburg  cuanty.  In  Decem- 
ber of  that  year,  he  and  one  Leniaster 
formed  a  partnership  under  the  firm  name 
of  "Tanner  &  Lemaeter, "  by  which  they 
agreed  to  go  Into  the  baBiness  of  manu- 
lacturttig "doors,  sash,  and  blinds."  Be- 
tween that  time  and  February,  1886,  they 
bought  In  the  firm  name  the  necessary 
maenlnery,  and  by  February  they  were 
ready  for  business.  The  machinery  was 
put  In  position  In  a  house  on  one  of  the 
lots  of  Tanner.  How  It  was  attached,  If 
attached  to  the  freehold,  was  one  of  the 
questions  In  the  case.   On  February  18. 

1886.  Tanner  gave  his  note  to  the  plaintiff 
for  $2,000,  and  secured  it  by  a  mortage  of 
the  lot  on  which  the  machinery  was  situat- 
ed, "together  with  all  the  machinery  and 
bnlldlngs  un  said  lot,  consisting  of  one  en- 
gine, one  planer,  one  moulder,  one  tenant- 
er,  mortlcer,  tumlng-lathe, "  etc.  This 
mortgage  was  recorded  in  the  real-eetate 
book,  but  not  In  the  chattel-mortgage 
book,  of  the  R.  U.  C.  office  of  the  coun^. 
A  short  time  after  the  plaintiff's  mort- 
gage was  executed,  the  engine  then  In  the 
factoiT  was  sold,  and  a  larger  one  pur- 
chased from  tbe  Mecklenburg  Iron-Works, 
(Wilkes,)  the  title  to  remain  In  the  vendor 
until  paid  for.  In  April,  1886,  the  factory* 
at  Cowpena  was  consumed  by  Ore,  and 
afterwards,  (August,)  tbe  engine  and  tbe 
machinery  which  had  escaped  the  fire 
were  removed  to  tbe  town  of  Spartan- 
burg, and  there  placed  in  position,  as  it 
bad  bem  at  tbe  Cowpens,  in  a  house  rent- 
ed for  three  years  from  one  MUla  for  that 
purpose,  and  tbe  business  was  continhed 
as  before.  After  this  removal  and  loca- 
tion at  Spartanburg,  Tanner  &  Lemas- 
ter  executed  the  chattel  mortgagee  of  the 
machinery  la  the  shop  at  Spnrtanbui^  to 
the  defendants  Cleveland  and  others,  which 
were  regularly  recorded,  and  on  March  tt, 

1887,  they  gave  to  Wilkes  another  mort- 
gage on  this  same  machinery.  In  Sep- 
tember, 1887,  a  day  or  two,  as  stated,  be- 
fore the  asslgnmeut,  at  the  Instance  of 
one  of  the  partners,  and  with  tbe  kmiwl- 
edge  and  consent  of  the  other,  Cleveland 
for  himself  and  others  sold  at  private 
sale  the  property  embraced  in  thm  mort- 
gage to  one  (inverse,  am  claimed  and 
foand,  for  full  value.  And  on  September  S. 
1887,  Tanner  &  Lemuster  made  an  asalgu- 
ment  for  the  benefit  of  their  creditors  to 
the  defendant  C.  P.  Sanders,  Esq.  This 
action  was  xiommenced  on  February  29, 
1SS8,  to  foreclose  the  plalntlfTs  mortgage, 
and  asking  relief  against  Cleveland  and 
others  for  tbe  machinery  and  mginesold 
by  them,  which,  as  he  alleged,  was  at- 
tached to  the  said  soil  of  the  Cowpens  lot, 
and  thereby  became  real  estate,  "fixtures," 
and  as  each  passed  under  his  mortgage, 
prior  to  the  alleged  chattel  mort&age. 
The  issues  were  referred  to  the  master, 
who  found  that  Lemaeter  had  no  Interest 
In  the  property  covered  by  the  plaintiff's 
mortgage  at  the  time  It  was  given:  that 
the  money  borrowed  from  plaintiff  went 
Into  the  business  of  the  factory :  that  Le- 
maeter knew  of  and  consented  to  the 
mortgage  to  the  plaintiff;  that  the  ma- 
chinery which  was  in  the  factory  wben 
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plaintiff's  mortgage  was  taken  was  In- 
tended to  become  a  permanent  Improve- 
ment to  the  real  property,  and  was  em- 
braced in  the  mortgage  to  plaintiff  as 
part  of  tbe  buildings  thereon.  These  fiod- 
Ings  were  concurred  In  by  the  circuit  Jadge, 
who  held  (1)  that  the  machinery  on  Tan- 
ner's lot  at  the  execution  of  Fadsett's 
mortgage  was  real  estate,  and  could  be 
followed  wherever  Ideatlfled,  and  gave 
plaintiff  Judgment  against  Cleveland  and 
others  for  its  value;  (2)  that  tb^  were 
not  responsible  for  tbe  machinery  after- 
wards put  on  the  lot,  and  removed  to 
Spartanburg;  (8)  that  Wilkes  was  not 
entitled  to  any  relief  against  her  co-defend- 
ants Cleveland  and  others.  From  this 
decree  Cleveland  and  other  defendants  ap- 
pealed, on  the  following  grounds:  *(1) 
Because  the  dreult  Judge  erred  In  holding 
that  tbe  machinery  for  the  value  of  which 
Judgment  was  rendered  nas  attached  to 
the  freehold  because  real  estate,  and  a 
mortgage  thereof  on  the  real.eatate  mort- 
gage book  was  constructive  notice  of  such 
mortgage  to  all  subsequent  murtga^eea. 
(2)  Because  the  circuit  Judge  erred  in  hold- 
ing that  said  machinery  was  intended  to 
become  real  estate,  and  in  Dot  holding 
that  it  was  never  tbe  intention  of  either 
of  the  partners  that  any  of  the  machinery 
owned  by  them  both  should  ever  become 
a  part  of  and  go  with  the  lot  on  which  It 
was  situated.  (3)  Because  the  circuit 
Judge  erred  In  holding,  even  if  said  ma- 
chinery had  been  a  part  of  the  real  estate 
after  It  became  detached,  tiiat  it  could  be 
allowed  (followed)  with  the  real-estate 
mortgage,  as  long  as  it  could  be  identi- 
fied. (4)  Because  the  circuit  Judge  erred 
Iff  making,  by  his  decree,  the  property 
for  the  sale  of  which  be  gave  Judgmen  t  lla^ 
ble  for  Tanner's  Individual  debt  to  plain- 
tiff, before  it  could  be  applied  to  d^nd- 
ant's  partnership  debt,  when  the  proper^ 
was  partnership  property.  (5)  Becaose 
the  circuit  Judge  erred  In  not  ruling  that 
certain  testimony  (admitted  by  tbe  mas- 
ter) was  improperly  admitted.  (6)  Be- 
cause the  circuit  Judge  erred  In  not  at 
least  ruling  one  way  or  the  other  apou 
the  question  of  the  admlsaiblUty  of  the 
teatimony  referred  to  In  the  last  preceding 
exception.  (7)  Because  the  circuit  Judge 
erred  in  not  finding  that,  ft  plalnttif  was 
entitled  to  any  relief,  it  should  bare  been 
only  to  have  the  machinery  covered  by 
his  mortgage  sold  for  the  collection  of  his 
debt,  and  in  holding  that  plaintiff  was  en- 
titled to  Judgment  absolutely  against  de- 
fondant  for  ill^al  sale  of  same."  The 
plalntlff<appeals,  charging  that  the  Jndge 
commlttederror:  "(1)  innotholdlngtbat, 
at  least  against  the  defendant*)  [appel- 
lants,] the  engine  and  boiler  bought  by  Tan- 
ner &  Lemaster  from  Wilkes,  and  placed 
on  the  premises  covered  by  plaintiff's 
mortgage,  became  a  fixture,  and  sabject 
to  tbe  Hen  thereof,  and  that  the  record 
thereof  was  sufflcient  notice  to  the  delbod- 
ants  of  said  lien ;  (2)  In  holding  that,  as 
to  all  articles  of  machinery  put  on  tbe 
real  estate  after  the  execution  of  olalntllf's 
mortgage,  the  mortgagors  had  a  right 
to  sever  and  recover  them,  and  that  tbey 
had  been  so  removed,  that  they  at  ones 
lost  their  character  as  real  estate,  and  bs- 
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came  again  personalty  n-hlch  conid  not  be 
followed  by  the  mortgagee  of  realty." 
He  also  gave  notice  that  If  the  decree 
coald  not  be  sustained  In  other  reflpects 
complained  of  by  the  defendants,  on  the 
SroandB  stated  by  the  circuit  Jndge,  he 
^onld  ask  It  be  sustained  on  the  grounds 
"  (1)  that  the  defendants  [appellants]  had 
actnal  notice  of  the  plaintiff's  mortgage; 
(3)  that  the  defendants  [appellants]  did 
not  hare  valid  and  legal  mortgagoa  of 
the  property  of  Tanner  x  Lemaster. " 

As  denned  In  some  ol  tne  books,  "a  fixt- 
ure Is  an  article  which  was  a  chattel,  bat, 
by  Mnz  physically  annexed  to  the  realty 
by  one  bavlniic  an  Interest  In  the  soil,  be- 
comes a  part  and  parcel  of  it. "  This  may 
mfflce  to  glTe  a  general  Idea,  but,  as  a  dls- 
ttngalshed  Judge  has  said,  "It  Is  difficult 
to  define  the  term,  and  there  Is  Inextrica- 
ble contusion  both  In  the  text-books  and 
adjudged  cases  as  to  whatls  such  annexa- 
tion of  chattels  to  realty  as  to  make  them 
part,  and  pass  by  a  conveyance,  of  the  real- 
ty. Any  attempt  to  reconcile  the  author* 
ittes  on  the  subject  would  be  futile,  and 
to  review  them  would  be  an  endless  task. " 
We  think,  however,  the  general  statement 
snay  be  safely  made  that  In  the  later  cases 
there  has  been  a  decided  relaxation  as  to 
the  original  rule  otthecnmmon  law,  which 
subjected  everything  affixed  to  tfaefreehold 
to  the  law  governing  the  freehold,  and 
that  this  modem  relaxation  has  been  ef- 
fected chlefiy  In  favor  of  trade.  "As  a 
general  rule,  all  things  that  are  annexed 
to  the  land  become  apart  of  It;  but  to 
this  there  are  exceptions,  as  where  there 
Is  a  manifest  Intention  to  use  the  alleged 
fixtures  In  some  employment  dlstjnctfrom 
that  of  theoccnpler  of  real  estate,  as  where 
the  chattel  has  been  annexed  tor  the  pur- 
pose of  carrying  on  trade,  It  Is  not.  In  gen- 
eral, considered  as  part  of  the  realty." 
Evans  t.  McLucas,  15  H.  C.  70.  Besides 
tbts  confusion  In  thelaw.eome  of  the  facts 
of  this  case  are  not  as  full  and  clear  as 
they  might  be,  and  whether  an  article  of 
personal  property  has  been  su  annexed  to 
tbe  soil  as  to  make  It  a  permanent  flzt- 
are,  and  as  such  not  movable,  Is  always 
a  mixed  qneetlon  of  law  and  fact.  It 
must  also  be  kept  In  mind  that  the  effort 
here  Is  not  to  make  the  parties  liable  for 
tbe  machlnei7  by  force  of  the  terms  of  the 
mortgage  "together  with  the  machinery, 
consisting  ol  one  engine,  one  planer, 
etc.,  for  In  that  aspect,  these  articles  must 
be  considered  as  mere  chattels  included  In 
tbe  mortgage  with  the  lot.  But  the  effort 
l8  to  recover  for  these  articles,  as  part  of 
tbe  freehold,  under  the  mortgage  of  the 
lot  Itself,  on  the  doctrine  In  ruatlon  to 
fixtures. 

1.  As  to  tbe  plaintUTs  grounds  of  ap- 
peal, which  complain  of  error  on  tbe  part 
of  the  Judge  In  not  holding  that  the  engine 
placed  In  position  on  the  lot  at  the  Cow- 
pens  after  the  execution  of  plaintiff's 
mortgage  thereby  became  a  fixture,  and 
as  a  part  of  the  realty  passed  under  the 
mortgage  of  the  lot,  which  had  been  pre- 
Tloosly  executed.  The  mortgage  did  make 
mention  of  **  one  engine, "  but  there  was 
■o  Identification.  On  the  contrary,  It  ap- 
peared that  the  engine  which  was  oo  the 
lot  when  tbe  mortgage  was  executed  had 
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been  sold,  and  the  "engine"  now  In  auea- 
tlon  afterwards  purchased  from  Mrs. 
Wllkeaot  the  " Meckleuberg  Iron- Works* 
under  an  expressstlpulatlon  and  condition 
that  **  the  title  should  remain  in  the  vendor 
until  paid  for. "  This  engine  was  placed  In 
position  at  the  Oowpena.  That  factory 
was  burned,  and  It  was  severed  and  car- 
ried to  Spartanburg,  and  again  placed  In 
position  there,  on  a  lot  leased  for  three 
years.  Afterwards  Turner  &  Co.  mort- 
gaged It  to  Cleveland  and  others  for  ad- 
vances. It  was  again  severed  and  sold  by 
Cleveland  for  himself  and  others  atprlvate 
sale  for,  as  alleged,  full  value  towards  tbe 
payment  of  tbw  debts.  Under  these  cir- 
cumstances, we  can  hardly  think  It  neces- 
sary to  Inquire  crlttcaUy  Into  tbe  particu- 
lar manner  In  which  tbe  engine  was  at- 
tached to  the  Cowpens  lot  mortgaged  to 
tbe  plaintiff.  Whether  an  article  of  per- 
sonal property  Is  oris  not  made  a  flxtnre 
must  depend,  to  a  considerable  extoit, 
□pon  the  circumstances  and  the  Intent  ol 
tbe  parties.  Tanner  A  Lemaster  did  not 
have  the  absolute  title  to  the  engine,  so 
as  to  authorize  them  to  dedicate  It  for  the 
benefit  of  a  mortgage  already  executed ; 
and  without  the  consent  of  the  vendors, 
they  could  not,  it  they  had  wished  to  do 
so,  make  the  engine  a  permanent  part  of 
tbe  lot  mortgaged.  Nor  do  we  tblnk 
from  thdr  subsequent  conduct  that  they 
had  any  such  Intention.  No  wrong  was 
dune  to  the  plaintiff.  Asto  oUtbe  articles 
of  machinery  put  on  tbe  lot  after  It  bad 
been  mortgaged  to  the  plaintiff,  we  agree 
with  the  clrcultjudge  that  themortgagors 
had  the  right  to  sever  and  remove  them, 
nnd  dlsposeot  them,  by  mortgage  oroUiet^ 
wise,  as  their  own  property. 

2.  As  to  the  appeal  of  the  defendants, 
which  makes  substantially  tbe  following 
queetlons:  Flrat.  That  the  articles  uf  ma- 
chinery on  the  lot  when  the  plaintiffs 
mortgage  was  executed  were  not  attached 
to  the  soil  in  such  manner,  or  under  such 
circumstances,  as  to  make  them  fixtures, 
and  pass  as  a  part  of  tbe  lot  Itself  under 
the  mortgage;  but  remaining  chattds 
merely,  as  to  them  the  real-estate  mort- 
gages were  not  properly  recorded.  Sec- 
ond. That  even  If  said  articles  of  machin- 
ery were  once  attached  to  the  soil  so  as 
to  make  them  fixtures,  yet  after  they  were 
detached  they  became  personalty  again, 
and  could  not  be  followed  as  real  estate 
under  a  real-estate  mortgage.  Third.  But, 
It  the  plaintiff  were  entitled  to  any  relief 
whatever.  It  should  have  been  limited  to 
having  such  specific  fixtures  sold  towards 
the  payment  of  his  debt,  Instead  of  giving 
him  an  absolute  Jadgment  tor  the  alleged 
value  ol  said  articles  in  BolJdo.  The 
question  as  to  the  articles  of  machinery 
on  the  lot  when  tbe  plaintiff's  mortgage 
was  executed  Is  not  quite  so  clear  as  that 
In  respect  to  the  engine  which  was  placed 
upon  the  lot  after  the  mortgage  was  exe- 
cuted, and  which  has  Just  been  dlHposed 
of.  The  master,  among  other  things, 
found  that  "  there  was  on  tbe  land  the  fol- 
lowing machinery,  attached  as  hereinafter 
described:  One  engine  and  boiler,  (dis- 
posed of;)  one  planer;  one  moalder:  one 
tenanter;  onnmortlcer;  one  turning-lathe; 
Jig-saw ;  rii>-8aw ;  emery  wheels  and  stand ; 

Digitized  by  Google 


1072  BOUTHEASTEBIir  ] 

ferlndstone;  aad  Iron  vise;  and  also  belt- 
Ins  and  shaftlDg  and  other  attachmentB. 
AIT  tbeee  articles  were  under  rrames,  and 
bnlldlngs,  and  were  fastened  In  the  usual 
wayln  which  machinery  In  operation  Is  at- 
tached. The  holler  was  bricked  up,  and 
the  en^rlne  was  put  upon  a  stationary 
foundation.  Trenches  weredug,  and  heavy 
timbers  embedded  In  tbe  soil  oil  which  the 
engine,  planlng-machlne,  and  boring  ma- 
chine were  fastened.  The  lis  saw  was 
fastened  to  the  ground  and  to  tbe  build< 
Ing,  and  the  ahattln^:  was  attached  to  the 
building,  and  to  tbe  other  machinery. 
This  machinery  was  used  in  the  operation 
of  "a  door  and  sash  factory"  upon  the 
land  of  Alonso  Turner,  and  It  was  Intend- 
ed by  htm,  when  he  placed  It  there,  so  far 
as  be  bad  any  Intention  atall  In  regard  to 
the  matter,  to  become  a  permanent  Im- 

i)rovement  to  the  real  property,"etc.  The 
ndge  held  that  the  machinery  was  "sol- 
emnly dedicated  to  tbe  purposes  of  the 
realty  by  the  mortgage. "  etc:  We  cannot 
see  that  the  terms  of  the  mortgage,  wblch 
expressly  named  some  of  the  articles  of 
machinery,  give  any  support  to  the  Tlew 
now  presented,  that  the  whole  machinery. 
Including  that  only  referred  to  In  general 
terms,  passnd  as  flxt urea,— part  and  par- 
cel of  the  lot  Itself.  The  words  are  "to 
gether  with  all  the  machinery.**  etc.,  "con- 
sisting of  one  engine,  one  planer,  one 
moulder,  onetenanter,  tumlng-Iathe,  "etc., 
which  would  seem  to  Indicate  that  the 
whole  of  the  machinery  was  to  pass  as 
personal  property,  separate  and  distinct 
from  the  lot,  and  not  as  a  mere  Incident  of 
it.  When  the  mode  and  extent  of  tbe  an- 
nexation of  the  chattels  to  the  realty  do 
not  determine  tbelr  character  as  fixtures, 
the  Intention  with  which  they  were  placed 
npon  the  land  should  be  considered,  which 
Intention  may  be  gathered,  not  merely  or 
chiefly  from  the  manner  In  wblch  the  chat- 
tels were'annexed,  but  from  tbe  character 
of  tbe  improvement,— whether  It  Is  essen- 
tial to  tbe  proper  and  ordlna.ry  use  of  the 
realty.  The  master  stated  that  Turner, 
when  he  put  the  machinery  in  poaitlon,  in- 
tended it  to  be  a  permanentimprMvement, 
so  far  as  he  had  any  Intenldon  at  all  In 
regard  to  the  matter,  etc.;  but  Turner 
himnelf  tefltlflcdtbat"we  intended  It  to  re- 
main BO  long  as  we  could  make  It  profita- 
ble, "  etc.  This  does  not  seem  to  iis  to  be 
very  satisfactory  proof  ol  "a  eolemn  dedi- 
cation "  of  the  machinery  as  a  part  of  the 
lot,  so  that  it  could  not  he  detached  at 
any  time,  but,  on  the  contrary,  to  Indicate 
a  contingency  in  which  It  would  he  re- 
moved, which  contingency  actually  hap- 
pended.  Besides,  it  seems  to  us  that  tbe 
subsequent  conduct  of  all  the  parties  was 
inconslBtent  with  the  alleged  intention  ol 
dedication.  After  tbettre  at  the  Cowpens, 
the  machinery  was  detached  from  tbe 
mortgaged  premises,  without  objection 
made  known  on  the  part  of  tbe  mort- 
gagee, removed  to  Spartanburg,  there 
placed  In  position  on  leased  premises,  and 
used  tor  a  year,  and  as  separate  personal 
property  mortgaged  over  and  over  again 
to  other  parties.  "When  fixtures  have 
been  detached  from  the  freehold,  whether 
by  an  act  of  God  or  of  man,  they  are  per- 
sonal property."  8  Amer.  &  Eng.  £nc. 
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Law,  p.  48.  note.  It  appears  that  the  ma- 
chinery was  not  placed  upon  the  lot  wftb 
a  view  to  making  an  agricnitnral  Im- 
provement, but  with  the  express  inteDtlno 
of  using  it  in  carrying  on  a  trade,  vU.,  the 
manufactory  of  "  doors,  sash,  and  blinds. " 
See  Evans  v.  McLucas,  supra ;  Rogers  v. 
Broknw,  26N.  J.  Eq.496;  Bailroad  r.BeaU 
90  N.  C.  Ill;  Van  Ness  v.  Pacard.  2  Pet. 
187;  Trap[>es  v.  Barter,  2Cromp.  &  M.133. 
In  commenting  on  this  last  case,  It  is 
stated  In  1  Williams.  Ex'rs.  (7tb  Etl.) 
p.  735,  as  follows:  "The  question  was 
whether  the  machinery,  which  was  the 
subject  of  the  action,  passed  to  the  mort- 
gagee under  the  mortgage  deed,  or  vested 
in  the  assignees  under  a  commission  of 
bankruptcy.  The  bankropts  bad  carried 
on  tbe  boslness  of  calico  printers.  Many 
years  ago,  tbe  lands  andbuWdlngs  Inqoes- 
tion  were  purchased,  and  the  conveyance 
taken  to  one  of  the  partners;  but  It  was 
clear  that  the  estutewas  treated  tfarotigh- 
out  as  belonging  to  tbe  partnership.  The 
machinery  was  erected  by  tbe  partners  for 
the  purpose  of  carrying  on  the  partn^ 
ship  trade.  It  consisted  principally  of  ar- 
ticles which  could  be  removed  witbuat 
the  slightest  Injury  to  the  freehold.  They 
were  fixed  by  bolts  and  screws  so  that 
they  could  be  drawn  o9  without  any  dam- 
age to  tbe  building.  All  tbe  rest  of  the 
machinery  was  so  fixed  that  It  was  capa- 
ble of  being  removed  wlthoot  any  mate- 
rial Injury  either  to  Itself  or  to  uie  free- 
hold. •  •  •  Lord  Lyndhurst,  la  deliv- 
ering the  Judgment  uf  the  court,  observed 
that  it  was  clear,  as  between  landlord  and 
tenant,  tbut  it  might  be  removed  if  be  put 
It  there;  as  between  heir  and  executor  it 
would  have  passed  to  the  executor.  His 
lordship  proceeded  to  observe  that  this 
machinery,  erected  tor  the  parpose  ut 
trade  In  a  nelghborbood  when  machinery 
of  such  description  was  commonly  re- 
moved, and  which  was  capable  of  removal 
without  injury  to  the  freehold,  was  not  to 
be  coneidered  as  belonging  to  the  Inher- 
itance, but  a  part  of  the  personal  estate. " 
etc.  Assuming,  as  found  by  the  master, 
that  I«uiasterbad  no  Interest  In  the  prop- 
erty covered  by  tbe  plalntltTa  mortgage 
at  the  time  It  was  given ;  that  thn  money 
borrowed  from  plaintiff  went  Into  the 
business  of  the  factory ;  and  that  Lemas- 
ter  knew  of  and  consented  to  the  mort- 
gage to  tbe  plaintiff, — yet  we  caunot  af- 
firm, as  matter  of  law,  that  the  placlug^ 
and  using  the  articles  of  machinery  on  the 
Cowpeus  lot  of  Turner,  made  them,  under 
the  circumstances, permanent  and  Immov- 
able fixtures,  so  that,  even  after  their  sev- 
erance and  removal  to  Spartanbnrg, 
where  they  were  again  used,  they  could  be 
followed  and  made  liable,  as  fragmeots  of 
that  lot,  under  the  real-estate  mortgage 
of  the  plaintiff.  This  makes  It  nnneces- 
sary  to  consider  the  defendant's  other 
grounds  of  appeal.  The  Judgment  of  tbia 
court  Is  that  tbe  Judgment  of  the  etrcaft 
court  be  reversed  in  so  far  as  the  drfend- 
ant  Cleveland  and  others  were  requlr^  to 
account  to  the  plaintiff  (for  the  value  of 
the  machinery  sold  upon  which  be  had  a 
chattel  mortgage)  In  the  sum  of  $274.50, 
and  that  In  all  other  respects  it  be  a^■ 
firmed. 
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SiuPSON,  C.  J.  I  concur  In  the  reealt  In 
this  case,  on  the  sfronnd  tliut  even  aduilt- 
tlng  that  the  machinery  in  question  was  a 
flxtare  to  the  freehold,  and  therefore  cov- 
ered by  the  real-estute  mortgage,  the 
plaintiff  coold  not  recover  asalnftt  the  de< 
fendanta  Qeveland  and  othen  In  this  ac- 
tion. 

MciTBB,  J.  I  coBcar  In  the  Ksnlt. 


Du  Font  t.  Du  Bob  et  ah 
<fifuprcTn«  Cawrt  of  South  Carolina.  Oct  7, 1890.) 

AFFKAUBU  OBDBRa. 

In  an  action  to  hare  a  deed  canceled,  where 
plaintiff  Ib  not  in  poaaeaalon  of  the  premises  cxin' 
▼eyed  and  sets  up  no  legal  title  thereto,  but  bases 
blB  claim  solely  npon  an  equi^  Krowin?  out  of 
an  allwed  fraud  practiced  upon  him,  an  order  re- 
fusing nis  motlrai  lor  an  issue  toe  a  Jury,  in  ad* 
vance  of  the  hearing  of  the  ease  upon  the  merits, 
is  not  appealable,  as  it  does  not  deny  to  plaintiff 
any  suratanUal  right  to  which  he  is  entitled,  and 
henoe  does  not  Involve  the  merits  within  Code  S. 
C.  %  11,  giving  the  supreme  court  appellate  Juris- 
diction w  **any  intermediate  lodgment,  order,  or 
decree  invotvuig  the  merlU. " 

Appeal  from  court  of  common  pleas, 
Cbarleeton  county;  J.  H.  Hudson,  Judge. 

H.  E.  Young  and  Mitchell  A  Smith,  for 
appellant.  Rutletlge  A  Young  and  Theo- 
dore Q.  Barker,  tor  appelleea. 

McIvBR,  J.  The  allegations  contained 

In  the  complaint  may  be  stated  substan- 
tlatly  as  follows:  (1)  That  Tbomas  Ban- 
nister Seabruok  departed  this  lite  in  1839, 
leaving  a  will  of  which  his  daughter,  who 
had  subsequently  Intermarried  with  one 
Andrew  Milne,  became  the  qaallfled  execu- 
trix ;  (2J  that  by  said  will  the  testator  de* 
vised  to  his  said  diiughter  a  house  and  lot 
on  the  corner  of  Bull  aad  Rutledge  streets 
in  the  city  of  Charleston,  and  a  plantation 
in  at.  Andrew's  parlKh,  in  fee  conditional; 
(3)  that  Mrs.  Mllue  died  In  1882.  without 
<*ver  having  had  any  Issue  of  her  body ;  (4) 
that,  upon  the  death  of  Mrs.  Milne,  the 
plaintiff, being  the  sole  heir  of  the  said  tes- 
tator, became  entitled  to  the  said  house 
and  lot  and  plantation ;  (6)  that  Mrs. 
Nilne  by  her  will  andertoolc  to  devise  the 
said  property  to  two  persons,  designated 
in  her  will  as  Elizabeth  Clark  Seahrook 
Milne  and  Martha  Bannister,  wife  of  one 
A.  C.  Whltridge,  who.  however,  were 
strangers  in  blood,  both  to  the  testator. 
Thomas  Bannister  Seabrook,  and  the  tes- 
tatrix, Mrs.  Milne,  but  were  treated  by 
her  as  adopted  daughters,  though  never 
formally  adopted  as  such;  {6)  that  Mrs. 
Whitridge  conveyed  all  her  interest  In  the 
said  property  to  the  first-named  defend- 
ant herein;  (7)  that.lmmedlately  after  the 
death  of  Mrs.  Milne,  the  said  defendant  en- 
tered Into  possession  of  the  property 
above  mentluned,  and  eoon  thereafter,— 
to-wit.  on  the  20th  of  January,  1883,— the 

ElalntlO  commenced  actions  at  law  against 
er  to  recover  possesHlon  of  the  said 
property;  (8)  that,  during  the  pendency 
of  said  iicttons,  negotiations  were  opened 
for  the  pur]>ose  of  adjusting  the  matters 
In  controversy,  which  resulted  In  a  com- 
promise whereby  the  plaintiff  conveyed  to 
tbe  defendant,  now  Mra.  Do  Bos,  the  plan- 
v.lls.E.no.29— 68 
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tatlou  in  Rt.  Andrew's  pariah,and  she  exe- 
cuted to  him  a  qnitclaim  deed  for  the 
honae  and  lot  in  the  city  of  Charleston, 
and  that  in  the  progress  of  such  negotla* 
tlons  the  said  defendant  set  ap  a  certain 
deed,  a  copy  of  which  is  filed  with  tbe 
complaint  as  Exhibit  A,  and  relied  upon 
tbe  same  as  a  bar  to  tbe  plaintiff's  claim, 
and  that  plalntllT.  not  doahtlns  at  the 
time  the  genolneness  of  said  deed,  and  be- 
ing Influenced  and  deceived  thereby,  as- 
sented to  said  compromise;  (9)  that,  dur- 
ing said  n^otlatlons,  the  said  defendant 
was  represented  by  one  Louis  Du  Bos,  as 
her  confldenUal  friend  and  adviser,  with 
whom  she  subsequently  intermarried ;  (10) 
that  subsequent  information,  received  not 
earlier  than  the  year  ISbS,  aroused  the  sus- 
picion in  his  mind  that  the  deed,  filed  with 
the  complaint  as  Exhibit  A,  was  a  forgery, 
and  subsequent  Investigation  satisfied  the 
plaintiff  that  such  was  the  fact,  and  that 
it  was  so  known  to  Mrs.  Du  Bos  at  the 
time  It  was  used  In  said  negotiations,  and 
the  plaintiff  so  charges,  and  that  It  was 
used  by  Mrs.  Du  Bos  and  her  husband 
falsely  and  fraudulently  to  dec^ve  the 
plaintiff,  and  Induce  htm  to  surrender  hie 
rights;  (11)  that,  whether  said  deed  was 
forgvd  or  not,  the  plaintiff  avers  that  It 
operated  as  a  surprlseto  him, and  Induced 
him  to  mistake  his  rights,  and  surrender 
the  same  without  any  consideration  what- 
ever; (12)  that  the  interchangeable  deeds 
between  plaintiff  and  d^eudant,  above  re- 
ferred to,  were  dated  day  of  June, 

1883;  (13)  this  paragraph  simply  gives  a 
description  of  the  himse  and  lot  above  re- 
ferred to;  (14)  that  the  value  of  the  rents 
and  profits  of  the  plantation  from  Novem- 
ber, 1882.  from  which  plaintiff  has  been  ex- 
cluded, is  9600  a  year.  Wherefore  Judg- 
ment to  demanded  (1)  "Uiat  tbe  deed  from 
plaintiff  to  the  defendant  Mrs.  Du  Bos,  be 
declared  a  nullity,  and  that  she  be  re- 
quired to  surrender  the  same  to  be  can- 
celed; (2)  that  plaintiff  may  have  Judg- 
ment against  her  for  the  sum  of  $3,600  fur 
withholding  said  plantation  from  him, 
and  for  costs;  (8)  for  such  other  ^nd  far- 
ther rell^  as  the  nature  of  the  case  may 
demand.  The  deed  above  referred  to  as 
Kxhlblt  A  beara  date  26th  of  June.  1«66. 
though  ft  seems  not  to  have  been  delivered 
until  some  time  In  the  month  of  July.lKOe, 
and  It  purports  to  be  an  Indenture  hy  and 
between  Mrs.  Geddes,  who  was  a  daughter 
of  tbe  testator,  Thomas  Bannister  Sea- 
brook,  and  her  daughter  Mlsa  Geddes,  of 
the  flrat  part,  and  Mrs.  Elisabeth  Clark 
Seabrook  Milne  of  the  second  part,  where- 
by the  parties  of  the  first  part  released  to 
the  party  of  the  second  part  any  claim 
which  they  or  their  heirs  might  then  or 
thereafter  have  to  the  houwe  and  lot  on 
the  comer  of  Bull  and  Rutledge  streets,  In 
tbe  city  of  Charleston,  and  tbe  plantation 
in  St.  Andrew's  parish,  In  consideration 
whereof,  and  of  the  sum  of  f  the  party 
of  the  second  part  conveyed  to  the  parties 
of  the  first  part  a  house  and  lot.  No.  663, 
King  street,  which  the  party  of  the  sectnid 
part  had  acquired  by  purchase  from  tlie 
estate  of  T.  L.  Bulow.  To  this  complaint 
the  defendant  Mrs.  Du  Bos  answered,  ad- 
mitting the  allegations  contalae<lln  par- 
agraphs 1,  8,  6,  7,  9, 12,  and  13,  and  deny- 
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lug  those  toand  in  paragrapha  2,  4, 10,  U, 
and  14  of  the  cumplalnt;  and  allefces  that 
the  deed  now  claimed  by  the  plaintiff  to 
have  been  forged,  constituted  only  one 
among;  the  many  elements  of  equity  relied 
on  by  her,  which  led  to  tlie  compromtBS  re- 
ferred to,  and  for  a  further  defense  alleges 
that  the  satdTbomaBBannlaterSeabrook, 
by  his  will,  devleed  and  bequeathed  tbe 
balk  of  fala  larse  property,  both  real  and 
personal,  tu  bis  two  daughters  Mrs. 
Geddee  and  Mrs.  Milne,  and  a  legacy  of 
$6,000  was  given  to  bis  granddaughter, 
Miss  Faber;  that.at  the  time  of  his  death, 
bla  real  estate  constated  of  several  houses 
and  lota  In  the  city  ol  Charleston,  ond  two 
plantations,  one  In  Bt.  Andrew's  parish, 
now  In  controversy,  and  the  other  on 
John's  island,  and  his  personal  estate  con- 
sisted of  n^ro  slaves,  bank-stocks,  etc. ; 
that  the  house  and  lot  on  the  corner  ot 
Ball  and  Rutledge  street  was  devised  to 
bla  danghter  Mrs.  MUne,  *'to  her  and  the 
lawfal  heira  of  her  body.and  alsoan  equal 
share  of  all  my  lands,  negroes,  etc.,"  and 
that  the  house  and  lot  on  the  comer  of 
Montague  and  Rutledge  streets  were  de- 
vised to  his  daughter  Mrs.  GeddcM,  In  the 
eamo  terms,— to-wit,  **  to  her  and  the  law- 
fol  heirs  of  her  body,  and  also  an  equal 
share  ot  all  my  lands, negro«i, etc.;"  that, 
anbseqnently,  a  controversy  anwe  aa  to 
the  rights  of  the  parties  under  the  will, 
the  two  daughters  claiming  that,  except 
as  to  the  two  houses  and  lots  devised  spe- 
cifically to  them  respectively,  and  the  spe- 
cial legacy,  to  Miss  Faber,  they  were  en- 
titled, as  tenants  In  common,  to  the  entire 
balance  of  the  estate  both  real  and  per- 
sonal, and  Miss  Faber  claiming  that  how- 
ever thla  might  be  as  to  the  lands  and  ne- 
groes the  bank-stock  and  other  per- 
sonalty were  Intestate  property  In  which 
she  was  entitled  to  a  one-third  Interest; 
that,  to  determine  this  controversy,  a  bill 
WHS  filed  In  the  court  uf  equity  which  re- 
sulted In  a  decree  that  the  lands  and  ne- 
groes were  divisible  equally  between  Mrs. 
Qeddes  and  Mrs.  Milne  as  tenants  In  com- 
mon, bat  that  as  to  the  remainder  of  the 
property  Miss  Faber  was  entitled  to  share 
equalty  with  them,  and  a  writ  of  parti- 
tion was  ordered  for  the  purpose  of  mak- 
ing such  divisions,  under  which  the  prop- 
erty was  divided,  in  which  division  the 
John's  Island  plantation  was  allotted  to 
Mrs.  Geddes.  and  the  St.  Andrew's  planta- 
tion to  Mrs.  Milne,  she  paying  $4,000  for 
owelty  of  partition.  Whereupon  Mrs. 
Geddes  went  into  possession  of  the  John's 
Island  place,  and  SlrR.  Milne  took  posses- 
sion of  the  St.  Andrew's  place,  and  re- 
tained the  sameun til  ber death ;  that  soon 
after  the  actions  at  law  mentioned  In  the 
complaint  were  instituted  by  the  plainilff 
to  recover  possession  of  the  house  and  lot 
on  tbe  comer  of  Bull  and  Rutledge  street, 
and  the  plantation  In  St.  Andrew's  par- 
ish, this  defendant  filed  a  complaint 
against  tbe  plaintiff  to  enjoin  said  actions 
at  law  on  the  vaiious  grounds  therein 
stated,  and  among  others  on  the  cove- 
nants Id  the  deed  now  alleged  to  be  forged, 
and,  as  to  the  action  for  the  St.  Andrew's 
plantation,  on  the  additional  and  Inde- 
pendent ground  that  the  plalntlft  had  no 
pretense  of  title  thereto ;  tnat,  soon  there- 
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after,  negotiations  were  entered  Into  for 
the  compromise  of  all  the  matters  In  dis- 
pute between  the  parties,  and  after  fntl 
and  careful  conelderatton,  with  every  up- 
portunity  for  investigation  offered,  an 
agreement  was  reached  whereby  the  inter- 
changeable deeds,  above  referred  to*  wete 
execnted,  as  this  delwdant  says,  on  tbe 
24th  of  July,  1883,  and  the  several  actions 
were  all  discontinued,  whereupon  tbe 
plaintiff  went  Into  possession  uf  the  taon<w 
and  lot  on  the  comer  of  Bnll  and  Rutledge 
streets,  then  valued  at  $8,000.  and  shortly 
afterwards  sold  the  same  for  that  sum. 
and  this  defendant  was  l^t  In  the  ondts- 
puted  possession  ot  the  St.  Andrew's  plan- 
tation then  valoed  at  tbe  sum  of  ^ooo. 
For  farther  defenses  this  defendant  sets  up 
the  statute  of  limitations  and  laches.  Tbe 
other  deff^ndant,  Mr.  Rutledge,  having  in- 
tervened by  petition,  8*'ts  up  certain  mort- 
gages held  by  blm  on  tbe  property  in  cun- 
troversy  taken  without  notice  of  the 
plalntin's  claim,  and  claims  the  rli^hts  of 
a  purchaser  for  valuable  consld^atjon 
without  notice. 

The  case  being  thus  at  Issue,  before  any 
testimony  was  taken  the  plaintiff  applied 
for  an  order,  reciting  that,  one  of  tbe 
main  qnestUms  involved  being  whether 
the  deed  above  mentioned  was  forged  and 
false,  such  question  be  referred  to  a  Jury 
for  trial,  and  the  defendant  Mrs.  Dn  Bne 
at  the  same  time  applied  for  an  order  rp- 
ferrlng  thelssuestothemaster.  Uis  hunor. 
Judge  Hudson,  before  whom  these  «irdera 
were  applied  for,  refused  the  plalDtilTit 
motion,  saying:  "The  court,  considering 
that  this  is  essentially  an  equity  case  to  be 
tried  by  the  coart.as  eqnlty  causes  usually 
are,  other  questions,  the  determlaatlon 
of  which  may  dispone  of  the  case  with- 
out the  necessity  of  having  to  inquire  into 
the  question  of  fraud,  are  set  up  tn  the  an- 
swer, and  therefore  it  would  be  prema- 
ture to  make  such  an  order;  under  theue 
circumstances,  and  even  were  it  redoml 
to  a  simple  question  of  fraud,  the  court 
would  not,  even  then,  as  at  present  ad- 
vised, feel  called  upon  to  order  the  Imue 
to  betriM  byajury  "  Hethereforeici*ant- 
ed  an  order  referring  tbe  cause  to  the  mn>4- 
ter  to  take  the  testimony  and  report  tlie 
same  to  the  court,  with  leave  to  rep<irt 
any  special  matter.  From  this  judg- 
ment the  plaintiff  appeals  upon  the  sevt-r- 
al  groonds  set  out  In  the  record,  which 
need  not  be  specifically  set  out  here,  as 
they  present,  substantially,  the  slnjrle 
question  whether  tbe  circuit  judge  erred  in 
refusing  to  refer  the  issue  as  to  whether 
the  deed  In  question  was  a  forgery  to  a 
Jury  for  trial. 

There  ih,  however,  a  prdlmlnary  ques- 
tion raised  by  the  counsel  for  reepomlent. 
as  to  whether  the  matter  Is  appealable  at 
this  stage  of  tbe  ease,  which  must  first 
be  disposed  of.  So  much  of  section  11  of 
the  Code  as  relates  to  this  matter  read** 
as  follows:  "The  supreme  court  shall 
have  exclusive  jurisdiction  to  review  up- 
on appeal  (1)  any  intermediate  Judg- 
ment, order,  or  decree  involving  the  mer- 
its,"  etc.;  *'(2)  an  order  affecting  a  sub- 
stantial right  made  in  an  action,  when 
such  order  In  effect  detsrmlnea  the  actltm. 
and  prevents  a  Judgment  from  which  an 
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appeal  mlffbt  be  taken,**  etc.  Itls  quite 
«lear  that  the  order  here  under  review 
Is  not  appealable,  under  aubdtvlBion  2,  §  11, 
of  the  Code,  lor,  even  K^a-Dtlng  that  It 
afreets  a  sabatantlal  right,  that  Ih  not 
sufficient,  for  It  mast  also.  In  ettect.  deter- 
mine the  action,  and  prevent  a  Jadiirnient 
from  which  an  appeal  might  be  taken; 
and  this  It  certainly  does  not  du.  Gar- 
lineton  V.  Copeland,  26  S.  C.  41.  Is  the 
order  appealable  under  sabdlvlBlon  1,  { 
11,  ol  the  Code?  There  is  no  doubt  that  it 
Is  an  Intermediate  order,  but  that  Is  not 
saOiclent,  as  It  must  also  InTolre  the  mer- 
its. So  that  the  real  Inquiry  Is,  does  the 
order  In  question  Inrolre  the  merits  of  the 
plaintiff's  case  as  made  by  him?  The 
case,  as  presented  In  the  complaint.  Is,  un- 
questionably, a  case  of  purely  equitable 
cognizance.  This  renders  it  necessary  to 
Inquire  whether  In  such  a  case  the  refusal 
of  an  order  tu  refer  one  ol  the  Issues 
raised  to  a  Jury  fpr  trial  Inrolves  the  mer- 
itR.  This,  as  it  seems  to  us, necessarily  lu- 
volres  the  inquiry  whether  in  an  equity 
case  either  party  has  the  right  to  demand 
that  all  or  any  of  the  issues  raised  therein 
shall  be  tried  by  a  Jury,  for  pntU  such  a 
ri^ht  Is  established  an  order  denying  It 
cannot  properly  be  said  to  involve  the 
merits.  Accordingly,  we  find  that,  in  the 
case  of  Blakely  v.  Frazler,  H  S.  C.  133,  the 
former  chief  Justice.  In  delivering  the  opin- 
ion of  the  court,  found  It  necessary  first 
to  show  that  tbedefendant  had  a  right  to 
demand  that  the  place  ot  trial  should  be 
changed  before  he  could  reach  the  couclu- 
fllon  that  the  denial  ot  such  right  Involved 
the  merits.  It  Is  true  that  this  would  ren- 
der  it  somewhat  em harrasslng  to  deter- 
mine the  question  If  presented  on  a  prelim- 
inary- motion  to  dismiss  an  appeal  before 
it  was  heard  on  the  merits,  but  In  Puch  a 
case  the  proper  course,  doubtless,  would 
be  to  suspend  any  determination  of  the 
motion  until  the  case  had  been  fully 
heard  ou  the  merits,  as  this  court  has 
sometimes  found  It  necessary  to  do  for 
other  reasons.  But.  be  that  as  It  may. 
In  the  present  case,  (as  tn  the  case  of 
Blakely  v.  Fraxier.  supra,)  no  such  em- 
barrassment can  arise,  for  the  question 
Is  nut  presented  by  a  preliminary  motion 
to  dismiss  the  appeal,  but  is  only  raised 
after  full  argument  on  the  merits. 

We  will  proceed  then  to  Inquire  whether 
the  plaintiff  had  a  right  to  demand  a  trial 
by  Jury  of  the  Issue  proposed  In  the  ease 
OS  made  by  him.  Inasmuch  as  the  plain- 
tiff shows  by  his  complaint  that  he  bad 
voluntarily  divested  himself  of  the  legal 
title  to  the  premises  In  controversy,  and 
vested  the  same  In  tbedefendant  Mrs.  Du 
Bos.  Itls  quite  certain  that  bis  claim  as 
made  is  not  based  upon  his  legal  title,  but 
solely  upon  his  equity  to  have  his  deed 
canceled,  upon  the  ground  that  he  was  in- 
duced to  execute  it  by  fraud.  HU  cane  is 
therefore  one  ol  purely  equitable  cogni- 
zance. Whether  he  could  have  maintained 
an  action  at  law  to  recover  posseoHlun  of 
the  premises  In  controversy  by  ignoring 
hlR  own  deed  as  void  for  the  alleged  fraud 
mlfrht  possibly  admit  of  grnve  douht;  but 
that  iB  not  a  pertinent  inquiry  now,  as  he 
makes  no  soch  case.  He  has  selected  his 
fornm,  and  has  Invoked  the  equity  pow- 
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ers  of  the  court,  iud  he  must  abide  by  the 
rules  and  practiceof  that  aide  of  thecourt. 
That,  In  a  case  of  this  kind,  neither  party 
has  a  right  to  demand  that  all  or  any  of 
the  Issues  shall  be  tried  by  a  Jury,  Is  so 
well  settled  as  not  to  call  for  any  extend- 
ed discuBslon.  The  fact  that  thejurisdic- 
tion  and  powers  formerly  exercised  by  the 
court  of  equity  are  now  vested  In  thecourt 
of  common  pleas,  have  worked  no  change 
In  the  iniles  and  practice  hereto  exlutlng 
In  each  of  these  Jurisdictions,  except  that, 
under  the  proTlatons  ot  the  Uouc ,  causes  ui 
action  or  defrases,  which  were  thereto 
cognizable  by  the  eoort  of  equity,  may  be 
united  with  legal  causes  of  action  or  de- 
fenses; but,  as  is  said  by  Chief  Justice 
BrMPBON,  in  McMahan  t.  Dawklns,  22  S. 
C.  at  page  820,  **  when  they  are  thus  com- 
blned  they  do  not  lose  their  distinctive 
features  and  characteristics,  nor  are  the 
rules  heretofore  existing,  as  to  their  trial, 
changed,  •  •  •  and  the  mode  of  trial 
of  each  Is  stlU  preserved;"  and,  applying 
his  remarks  to  the  CHSe  then  in  hand,  he 
said :  "Thecomplaint contains  twocauses 
of  action.— the  first  to  set  aside  a  deed  of 
land  for  fraud,  and  the  second  to  recover 
possession  of  the  land.  The  one  Is  equi- 
table, and  the  other  legal.  •  •  *  These 
rules  required  In  this  case  that  the  first 
cause  of  action  should  be  tried  by  the 
Judge,  and  the  second  by  the  jury.''  etc. 
That  case  Is  conclusive  of  the  present,  for, 
even  if  this  case  could  be  regarded  as  an 
action  In  which  thecourt  ot  equity  was 
asked  to  set  aside  a  deed  lor  fraud,  and 
then  as  an  action  to  recover  poBseaston  of 
the  land,  (although  It  is  noticeable  that 
there  Is  no  allegation  tn  the  complaint 
that  plaintiff  has  the  title  to  the  land,  and 
no  demand  for  Judgment  that  he  recover 
posaeRSlon  thereof .)  yet,  even  then,  as  in 
the  case  of  McMahan  v.  Dawklns.  there 
would  be  "  two  causes  of  action, — the  first 
to  set  aside  the  deed  of  land  for  fraud, and 
the  second  to  recover  possession  of  the 
land, "  the  former  being  equitable,  and,  as 
such,  triable  by  the  court,  either  directly 
or  through  the  aid  of  the  master,  and  the 
other  being  legal  and  triable  by  a  Jury. 
So  that,  even  If  the  case  could  be  regarded 
as  of  tliat  character.lt  Is  obvious  that  the 
plaintiff  would  have  no  right  todemand  a 
trial  by  Jury  of  the  Issue  involved  in  the 
equitable  branch  of  the  rase.  But,  as  we 
have  said,  we  do  not  think  the  case  can 
be  so  considered,  for  there  is  not  only  no 
demand  for  the  recovery  of  the  posses- 
sion of  the  land,  which,  however,  Is  a 
matter  of  small  importance,  but,  what  Is 
more  material,  there  is  no  allesration  In 
the  complaint  that  the  plaintiff  has  the 
legal  title;  and,  on  the  contrary,  the  facts 
stated  In  the  complaint  show  that  he  has 
no  legal  title,  and  his  case  rests  entirely 
upon  his  alleged  equity  to  have  the  deed, 
by  which  he  parted  with  the  legal  title, 
canceled.  The  case  of  De  Walt  v.  Klnard, 
19  S.  C.  286,  and  Sale  v.  Megeett,  25  S.  C. 
72,  are  so  wholly  different  from  the  one 
now  under  consideration  that  it  Is  dllH- 
cult  to  perceive  what  application  they  can 
possibly  have  to  the  present  case.  In  the 
former  case  the  action  was  "of  a  twofold 
character,— legal  and  equitable.— and  the 
defenses  were  of  the  same  character.  The 

Digitized  by  Google 


1076 


SOUTHEASTERN  REPOETEB.  VOL.  U. 


(s.  a 


main  pnrpuse  was  to  recover  possesnlon  of 
real  property,  upon  the  allej^atton  that 
plalDtlfT  had  title  thereto," etc., (paf^  290,) 
and  relief  pf  an  equitable  character,  by  1d- 
Junctlon,  and.practicttlly,  for  the  appoint- 
ment ot  a  receiver,  was  also  Bought,  and 
defenaea  of  a  Itlie  twofold  character  were 
Bet  up,  and  the  court  held,  as  In  McMahau 
T.  Dawklns,  supra,  that,  while  the  ei]ul- 
table  liiRues  were  triable  by  the  court,  the 
le^al  fsBues  muat  be  tried  by  a  Jury  unless 
a  Jury  waa  waived.  In  the  other  caue, 
Sale  V.  Meggfftt,  the  action  was  for  foi'e- 
dosnre  of  a  mortgage  ot  real  estate,  for- 
merly b^onglnf?  to  James  C.  Meggett,  exe* 
cuted  by  hia  belrs  and  devisees,  to  which 
Klinck  was  made  a  party  defendant  be- 
cause be  was  In  possession  of  the  land, 
claimlnjg  It  as  a  purchaser  at  sheriff's  sale, 
under  an  execution  against  James  C.  Meg- 
gett.  Klinck  answered  setting  np  a  pure- 
ly legal  defense,— paramount  title  under 
bis  purchase  at  sherltrs  sale,— and  the 
court  held  that  Klinck  was  entitled  to  a 
trlul  by  jury  of  the  Issue  raised  by  such  de- 
fense. Thevlews  herein  presented  arefully 
sustained  by  what  Is  said  in  Adlckes  v. 
Lowry,  12  S.  C.  at  page  108;  Cooper  v. 
Smith,  lU  S.  C.  at  page  833;  Chapman  v. 
Lipscomb,  18  S.  0.  at  page  232;  Reagan  v. 
Bishop,  25  a.  C.  at  page  6H9;  Pelier  v. 
Hughes.  27  S.  C.  418,  8  STe.  Rep.  781. 

Counsel  for  appellant  also  relies  upon 
certain  cases  decided  by  the  former  court 
of  appeals  In  equity,  which  will  now  he 
considered.  The  cases  cited  from  DeSaus- 
■ure's  Reports  maybe  disposed  of  by  the 
remark  that  tbe  orders  tor  Issues  were 
practically  made  by  consent,  and  bence 
they  decldenothlng.  In  Drayton  v.Logan, 
Harp.  Eq.  67,  tbe  bill  was  filed  to  foreclose 
certain  mortgages  on  real  estate,  and  the 
defense  was  that  tbe  mortgage  debts  had 
been  paid  in  fact,  as  well  as  by  the  pre- 
sumption arising  from  lapse  of  time,  to  re- 
pel  which  a  number  of  facte  and  clrcum- 
atancea  wore  ndled  on.  Chanrellor  Gail- 
L.ARD,  who  beard  the  case  on  ctrcult,  with- 
out any  motion  from  either  party  tor  an 
Issue  to  be  sent  to  a  jury,  concluded  that 
It  was  a  proper  case  for  an  Issue,  and 
grunted  an  order  to  that  effect.  From 
that  order  an  appeal  was  taken,  and  the 
order  was  reversed,  (not  affirmed  as  there 
stated.)  See  tbe  opinion  of  the  court  of 
appeals  In  a  note  to  8  Strob.  Eq.87,  where 
It  was  held  that  the  court  ot  appeals  had 
authority  to  correcta  mistake  In  the  exer- 
cise of  the  discretionary  power  of  the  cir- 
cuit court  In  granting  or  refusing  an  order 
for  an  issue.  There  Is,  therefore,  nothing 
In  the  case  to  Justify  the  inference  that 
either  party  to  the  case  has  a  right  to  de- 
mand an  Issue;  but,  on  the  coutrary.  It  Is 
recognized  as  a  matter  resting  solely  In 
the  discretion  of  the  circuit  codrt,  which. 
If  abused,  or  raistakeniy  exercised,  may  be 
corrected  by  the  court  of  appeals.  The 
same  remarks  are  applicable  totbe  case  of 
Blackman  v.  Stogner,  Cheves,  Eq.  17B, 
where  the  question  was  as  to  the  execu- 
tion of  a  note,  upon  which  the  testimony 
proved  to  be  conflicting.  There  was  no 
motion  made  at  the  outset  tor  an  issue; 
but,  during  the  progress  of  the  ai-gnment, 
the  counsel  for  complainant  asked  for  an 
Issne,  which  tbe  circuit  chancellor  did  not 


deem  necessary,  and  tbe  court  of  appeals, 
without  even  intimating  that  eltherparty 
had  a  right  to  demand  an  issae,  almply 
directed  that  ttieqaestlon  besnbmftted  to 
a  Jury  for  thdrown  satlafactlon.   In  Jag- 
gers  V.  Estes,  3  Strob.  Eq.  84,  tbe  qnestlon 
was  as  to  the  delivery  ut  a  deed.  Chan- 
cellor Caldwbll,  who  first  heard  the  caate. 
reached  the  conclusion  that  the  deed  had 
not  been  delivered,  but.  the  case  baving 
been  sent  back  upon  another  ground,  it 
atfain  came  before  Chancellor  Johnstux, 
who,  altbongfa  as  he  says,  "the  testimony 
does  not  materially  differ  from  that  which 
was  offei«d  before  Chancellor  Caldwell.  * 
arrived  at  adifferent  conclusion,— that  tbe 
deed  was  delivered.   Although  It  appeared 
that  tbe  defendant,  at  the  call  of  tbe  cbbb 
on  the  last  hearing,  moved  for  an  issne  at 
law,  which  was  refused,  there  is  Dothing 
In  theoplnlon  ot  the  court  of  appeals  tu  iit- 
dtcate  that  the  defendant  bad  a  risfat  to 
demand  such  Issue,  bnt,  rather,  the  ccm- 
trary,  and  the  issue  was  ordeind  simply 
as  a  matter  of  discretion,  tn  -view  ot  the 
fact  that  two  chancellors  had  differed  in 
the  conclusion  proper  to  be  drawn  frum 
the  conflicting  testimony,  some  of  it  being 
impeached  as  unworthy  ofbelief.  Itaeema 
to  us,  therefore,  that  while  thene  cases  do 
show  that,  under  the  former  practice  uf 
the  court  of  equity,  the  granting  or  rnfus- 
Ing  anorderfor  au  Issue  was  a  matter  rest- 
ing In  the  discretion  of  the  circuit  chancel- 
lor, but  subject  to  review  by  the  court  of 
appeals,  yet  they  are  tar  from  sbowing 
that  either  party  has  a  l^al  right  to  de- 
mand such  issue,  and,  rattter,  show  tbe 
contrary.  It  so  then  the  refusal  of  sudi 
demand  cannot  be  regarded  as  a  denial  uf 
a  substantial  right,  and  bence  an  order  re- 
fusing u  motion  tor  an  Issup  cannot  be  re- 
garded as  an  order  involving  the  merits. 
While,  therefore,  such  an  order  might  have 
been  appealable  formerly.  It  Is  not  so  now 
under  the  present  law  defining  thejurfsdlc- 
tlon  and  practice  ot  the  supreme  court.  It 
Is  also  to  be  observed  that  In  all  these 
cases  tbe  appeals  were  from  the  final  judg- 
ment, and  hence  they  furnish  no  nason  to 
suppose  that  even  the  former  court  ot  ap- 
peals  in  equity  would  have  entertained  an 
appeal  from  an  order  granting  or  refusing 
a  motion  for  an  Issue  in  advance  of  the 
bearing  of  the  case  upon  the  meribi  by^  the 
circuit  court.  What  we  have  said  is  not 
to  be  nndemtood  as  Impairing  tbe  power 
of  the  supreme  court  to  order  an  Imoe  ut 
its  own  motion.  It,  upon  the  hearing  of  an 
appeal  In  an  equity  cause.  It  shall  have 
sufficient  doubt,  as  to  the  correctness  nt 
the  finding  of  some  material  fact  by  the 
circuit  court,  to  warrant  such  a  coarse,  as 
was  done  In  Shaw  v.  Cunningham^  9  S.  C. 
271,  for,  on  the  hearing  ot  snch  an  appeal, 
this  court  has  Jurisdiction  to  determine 
questions  of  fact  as  well  as  of  law ;  and  If 
it  desires  the  aid  of  a  Jury  in  determining 
any  question  of  fact,  there  is  no  reasou 
why  It  may  not  iuvokesuch  aid.  Thecase 
ot  Fox  T.  Ford,  5  Rich.  Eq.349,  Is  relied  on 
to  show  that  plalntilf  had  a  right  to  de- 
maud  the  order  tor  an  Issue;  but.  aa  will 
beseen,Itis  not  In  point.   In  thatcase  one 
Mary  Ford  had  made  a  deed  ot  gift  of  a 
tract  of  land  and  two  slaves  to  her  son. 
Mortem  Ford,  who  had  the  deed  daly  n. 
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corded,  and  went  Into  powowrion  of  the 
land,  and  retained  the  eame  antil  It  was 
eoUl  by  theaheriff  uDderexecutlonaagalnPt 
him.   The  d^endant  ChriBtlan  Kumpb  be- 
came the  purchaser  at  this  Bale,  and  took 
titles  from  the  HherlO.  The  bill  was  filed 
by  two  of  tile  b^rs  of  Mary  Ford  agalnat 
Morton  Ford  and  Christian  Koniph.  to  set 
aside  the  deed  of  gift  for  frand,  and  for 
pai-tition  of  the  land.  Rumph  answered, 
denying  all  knowledtce  or  notice  of  the 
fraud  alleged,  and  Insisted  opon  his  legal 
title  under  the  purchase  at  sheriff's  sale. 
Tbe  court  held  that  Rninph  was  entitled 
to  have  the  legal  Issue,  as  totals  title  to 
the  land  presented  by  hlB  answer,  tried  by 
a  Jury.  That  case,  therefore.  Is  like  the 
case  of  Bale  t.  Meggett,  tiupra.  and  is 
wholly  nnllke  the  present  case.  In  both 
of  those  cases  a  defendant  in  poBsession  of 
land,  clalnifnglt  bya  legal  title, demanded 
that  the  Ihsuc  as  to  such  title  should  be 
tried  by  ajury,  whtleheretheplalntlff,  who 
makes  a  similar  demand,  is  not  In  possea- 
eioQ  of  ttae  land,  does  not  and  cannot  set 
up  any  legal  title,  lor  the  statements  In  his 
own  complaint  show  that  it  has  passed 
out  of  him  by  bis  own  voluntary  deed, 
but  his  only  claim  rests  upon  an  equity 
srrowing  out  of  an  allied  fraud  practiced 
upon  him.  The  same  remarks  apply  to 
the  cases  cited  by  appellant's  conusei  to 
show  that  the  heir  at  law  1r  entitled  to  an 
issue  to  try  his  title  to  the  inheritance. 
Upon  tbe  death  of  the  ancestor  the  legal 
title  to  his  real  estate  at  once  deHcends  to 
and  vests  In  the  heir  at  law,  and.  of  coarse, 
when  any  effort  is  made  to  deprive  him  of 
such  title,  or  of  the  possession  which  fol- 
lows it,  as.  lor  example,  by  setting  up  an 
alleged  will  n{  tbe  ancestor,  making  some 
other  dlsposltlOD  of  the  property,  the  heir 
standing  upon  his  legal  title  hasa  right  to 
demand  an  Issue  at  law  to  determine  the 
validity  of  such  title.   Here,  however,  as 
we  have  said,  the  plaintiff  1b  not  In  pos- 
session, and  IB  not  claiming  any  legal  title, 
and  hence  thoee  cases  are  not  applicable. 
It  seems  to  as,  therefore,  tbat  th*^  order  of 
Judge  HcDSONls  not  appealable  beuanse  it 
did  not  deny  to  the  plalnUfl  any  substan- 
tial right  to  which  he  was  entitled,  and 
hencedidnot  Involvethe  merits.  But.even 
if  the  order  could  be  regarded  as  appeal- 
able, we  think  It  clear,  for  the  reasons 
nbnve  stated,  that  there  was  no  error  in 
refusing  the  plaintiff's  motion.   The  Judg- 
ment of  this  court  is  that  the  order  ap- 
pealed from  be  affirmed. 

Simpson,  C.  J.,  and  McGowan,  J., concur. 


Dabuan  v.  McRwEEN  et  al. 
{Supreme  Court  qf  South  CaaroUna.  Oct  1,1890.) 
Batesmction  or  Hortoaok— Evide!tox. 
Defendant  who  owned  certain  land  which 
•he  desired  to  sell  to  pay  off  the  inoumbrances 
entered  into  s  correspondence  with  plaintiff,  who 
was  deeirouB  of  pnrcnasing  tbe  some  for  his  wife 
In  lieu  of  land  of  hers  which  had  been  conveyed 
to  him  hy  mistake.  A  price  was  agreed  on,  and 
the  parues  met  to  oonsammate  the  trade.  The 
amount  of  the  mor^^ages  not  heing  ascertainable, 
defen^nt  signed  a'warranty  deed,  to  be  held  In 
escrow,  conveying  the  land  to  plaintiff's  wife  In 
consldemtlcat  of  the  whole  purchase  price.  At 
the  same  time  plaintiff  executed  ht»  bond  to  de- 
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fondant  oonOlttoiied  for  the  Mymmt  to  hwof  the 
purchase  money  after  first  deanotingtherefTom  tbe 
lull  amount  of  the  mortgages.  The  amount  of  the 
mortgages  was  ascertained  and  deducted,  and  the 
balance  of  the  purchase  money  paid  to  defendanti 
and  the  deed  delivered  to  plaintifl's  wife;  plain- 
tiff paid  theincnmbranoes,  andhadthem  assigned 
to  himself  as  porohased  with  his  own  nuMMy. 
Held,  that  it  was  the  Inteatiou  of  the  parties  that 
the  mortgages  should  be  extlnguishea,  and  that 
In  taking  the  assignment  of  the  mortgages  plain- 
tiff still  continued  to  act  as  agent  of  his  wile. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  connty ;  W.  H.  Wallaob, 
Judge. 

Action  by  George  W.  Dargan  against 
Jnlla  E.  McSween  and  othento  fureelose 
mortgages.  The  bond  referred  to  In  the 
opinion  is  as  follows:  "Know  all  men  by 
these  presents  that  f,  O.  W.  Dai^an,  oS 
the  county  ol  Darlington,  state  aforesaid, 
stand  held  and  firmly  bound  unto  J.  B. 
McSween,  of  the  county  and  state  afore- 
said, in  the  penal  sum  of  fourteen  thou- 
sand eight  hundred  dollars,  to  be  paid  to 
the  said  J.  E.  McSveen,  ber  certain  attor- 
neys, executors,  and  administrators,  or 
assigns,  to  which  payment  well  and  truly 
to  be  made  and  done  I  bind  myself,  and 
each  and  every  of  my  heirs,  executors,  and 
administrators,  Jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  my 
seal,  and  dated  at  Darlington  C.  H.,  tbe 
27th  day  of  December,  in  the  year  of  our 
Iiord  one  thonsand  eight  hundred  and 
eighty-seven,  and  in  the  one  hundred  and 
twelfth  year  of  the  sovereignty  and  Inde- 
pendence of  tbe  United  8tates  of  America. 
Whereaa,  the  above-named  J.E.McSween, 
in  and  by  her  deed,  beai-lng  date  this  37th 
day  of  December.  1887,  conveyed  to  Ida 
Dargan,  of  the  county  and  state  aforesaid, 
a  certain  plantation  or  tract  ol  land  situ- 
ated in  the  county  and  fltate  aforesaid,  con- 
taining seven  hundred  and  fifty  acres, 
more  or  less,  as  In  and  by  the  said  deed, 
reference  being  thereunto  had.  will  more 
fully  appear,  for  the  expressed  considera- 
tion of  seven  thousand  four  hundred  dol- 
lars, and  has  depoelted  said  deed  In  the 
hands  of  W.  A.  Brnnaon,  Esq.,  to  be  dellv- 
ered  to  tbe  said  Ida  Dargan  as  hereinafter 
set  lorth.  And  whereas,  the  above-bound 
0.  W.  Dai^an,  In  consideration  of  ttae 
premises,  has  agreed  to  pay  to  the  said  J. 
E.  McSween,  within  thirty  days  from  the 
date  hereof,  and  upon  the  delivery  of  the 
aforesaid  deed  to  tlineald  Ida  Danran,  the 
consideration  expressed  in  said  deed,  to- 
wit,  the  sum  ol  seven  thonsand  four 
hundred  dollars,  after  first  deducting  from 
said  Bum  of  sevpn  thousand  four'  hun- 
dred dollars  the  full  amount  of  any  mor1>- 
gage,  debt,  or  Judgment  that  Is  or  may  be 
alien  upon  the  aforesaid  tract  of  land: 
Now,  the  condition  of  the  above  obliga- 
tion is  such  tbat  II  the  above-bonnd  G.  W. 
Dargan,  or  the  above-named  Ida  Dargan, 
his  or  herhefrs. executors,  and  administra- 
tors, shall  and  do  well  and  truly  pay,  or 
cause  to  be  paid,  unto  tbe  above-named  J. 
E.  McSweeu,  her  certain  attorneys,  execu- 
torB,  admlnlBtratorR,  ur  aselgnB,  tbe  full 
and  Just  sum  uf  seven  t1io<iKand  four  hun- 
dred dollarB,  within  thirty  days  from  tbe 
date  hereof,  after  first  deducting  there- 
from the  full  amount  of  any  niortfrnge, 
debt,  or  Judgment  that  is  or  may  be  n  lien 
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upon  the  afureaatd  tract  of  land,  and  upon 

the  delivery  o(  the  aforesaid  deed  to  said 
Ida  DarRan,  without  fraud  or  further  de- 
lay, then  the  above  obligation  to  Be  void 
and  of  none  effect,  or  else  to  remain  In  full 
force  and  virtue.  [Slfcned]  G.  W.  Daboan. 
Signed,  sealed,  and  delivered  In  the  pres- 
ence of  [Sligned]  W.  F.  Dabuan.**  The  deed 
iB  asfoHowB:  "Know  all  men  by  these  pres- 
ents that  I,  J.  E.  McBweeu,  of  Darlington 
county,  In  the  state  aforesaid,  In  consider- 
ation of  the  sum  ol  seven  thousand  four 
hundred  dollars  to  me  in  hand  paid,  at 
and  before  the  sealing  of  these  presents,  by 
me,  Ida  L.  Dargan,  (the  receipt  v7hereof  Is 
hereby  acknowledged,)  nave  granted, 
bargained,  sold, and  released, and  bythese 

fireeents  do  grant,  bargain,  sell,  and  re- 
ease,  unto  the  said  Ida  Dargan  all  that 
certain  tract  or  parcel  of  land  lying,  being, 
and  sitnated  in  the  county  of  Darlington 
and  state  of  South  Carolina,  containing 
seven  hundred  and  fifty  (750)  acres,  more 
or  less,  and  bounded  on  the  north-west  by 
Mill  creek  and  lands  of  Brown;  on  the 
north-eaHt  by  Mill  creek  and  pobllc  roa^l 
from  Mars  Blolf  ferry  to  Darlington  G.  R. ; 
on  the  east  by  lands  of  Thos.  Astaby ;  and 
south  by  lands  of  Qeo.  W.  Dargan  and 
Jno.  MctSween  in  Palmetto  towiistaip,  as 
hy  reference  to  a  plat  hereto  attached  will 
more  fully  appear.  Together  with  all  and 
singular  the  rights,  members,  heredita- 
m^ts,  and  appurtenances  to  the  said 
premlsea  belonging  orln  any  wise  Incident 
or  appertaining.  To  have  and  to  hold  alt 
and  slngularthe  said  premises  before  men- 
tioned, unto  the  said  Mrs.  Ida  Dargan,  her 
heirs  and  assigns  forever.  And  I  do  hereby 
bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, to  warrant  and  forever  dm 
fend  all  and  singular  the  said  premises 
onto  the  said  Mrs.  Ida  Dargan,  her  heirs 
and  assigns,  against  me  and  my  heirs,  and 
any  and  all  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part 
thereof.  Witness  my  hand  and  seal  this 
27th  day  of  December  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
elKhty-seven,  and  In  the  one  hundred  and 
twelfth  year  <A  the  sovereignty  and  inde- 
pendence of  the  United  States  of  America. 
J.  E.  McSwEKN'.  [L.  s.]  Signed,  sealed, 
and  delivered  in  the  presence  of  W.  F.  Dak- 
OAN,  W.  A.  Bbdnson.  ** 

There  was  a  Judgment  for  plalntitt,  and 
defendantH  appeal. 

Boyd  &  Br€iWB,  for  appellants.  W.  F. 
Dargan  and  S.  Keith  Paiyaa,  for  respond- 
ent. 

McGowAN,  J.  This  was  an  action  to 
foreclose  moKgages  nnder  the  following 
circumstances:  Mrs.  Julia  E.  McSween 
owned  a  tract  of  land  (150  acres)  in  Dar- 
lington county,  which  was  incumbered  as 
follows:  February  15, 1884,  mortgage  to 
the  Dundee  Mortgage  A  Trust  Company 
to  secure  a  debt  of  92,600.  January 
18R5,  mortgage  to  Smith,  Mclret*  &  Co.  to 
secure  advances  tu  about  $1,300.  Beptem- 
ber  15,  1886,  judgment  of  James  Allen  v. 
J.  E.  McSween.  December  19,  1886,  Mrs. 
McSween  had  executed  to  H.  S.  Rose  a 
lease  of  the  land  for  the  term  of  five  years, 
commencing  January  1,1887.  About  being 
prened  on  the  senior  mortgage,  Mrs.  Mc- 


Sween desired  to  stdl  the  land  at  private 

sale  to  pay  off  the  liens,  etc.  Mr.  George 
W.  Dargan  desired  to  purchase  it  for  his 
wife,  Ida  L.,  as  a  substitute  for  anotber 
tract  whlchbelonged  to  hta  wife,  bat  titles 
to  which  by  mistake  had  been  made  to 
him.  There  were  long  n^otlatiuDa  as  to 
the  price  to  be  paid  for  the  land,  principu:- 
ly  by  written  correspondence,  which  is  ail 
printed  In  the  brief.  The  following  is  a 
condensed  outline  of  the  facts:  Tbe  price 
finally  agreed  upon  was  $7,400  cash.  On 
December  if7, 1887,  the  parties  metbyagree- 
ment  to  consummate  the  trade ;  Mrs.  Mc- 
Sween, with  herattorney,  Mr.  BroDson,  be- 
ing present.  Itwasfonndthattheamonat 
of  the  Incumbrances  conld  not  be  accik- 
rately  ascertained,  and  that  Mr.  Dancan 
did  not  have  the  purchase  mon^  on  that 
day,  so  that  the  parties  could  do  no  more 
than  pat  the  contract  formally  in  writing, 
which  was  done.  Mrs.  McSween  stsned  a 
deed  In  the  usual  form,  with  warranty,  to 
Mrs.  Ida  L.  Dargan,  (to  be  held  as  an  es- 
crow by  Mr.  Branson  lor  80  days,)  in  con- 
sideration of  $7,400;  and  Mr.  Uai^n  exe- 
cuted to  Mrs.  McSween  his  bond,  "condi- 
tioned for  the  payment,  within  30  days,  of 
$7,400,  after  first  deducting  from  said  sum 
[$7,400]  thefull  amount  of  every  mortgage, 
debt,  or  Judgment  that  Is  or  may  be  a  lien 
upon  the  aforesaid  tract  of  land, "  etc.  The 
deed  and  bond  should  be  printed  la  the  re- 
port of  the  case.  At  the  expiration  of  the 
80  days,  the  amount  of  the  Incumbrances 
was  ascertained,  and  deducted  from  the 
$7,400.  and  the  amount  left,  $3,118.43.  was 
paid  to  Mrs.  McSween,  and  tbe  deed  pre- 
viously executed  by  her  to  Mra.  Darjcan. 
and  left  with  Mr.  Branson,  was  delivered. 
Afterwards  Mr.  Dargan  paid  tbe  incum- 
brances. He  did  not,  however,  have  tbem 
markea  "Satisfied,"  as  paid  with  tbe  bal- 
ance of  the  purchase  'money  due  by  him 
to  Mrs.  McSween,  but  had  them  assigned 
to  himself,  as  purchaseil  with  his  own 
money ;  and,  failing  to  Induce  Rose  to  sar> 
render  bis  lease,  commenced  this  action  to 
foreclose  the  assigned  mortgages  against 
Mra.  MeSwem,  his  wife,  Ida  L.  Dat^an, 
and  the  lessee  fi.  S.  Rose.  No  Judgment 
for  deficiency  was  asked  against  Mrs.  Mc< 
Sween,  but  It  was  alleged  that  she  bad 
sold  and  conveyed  to  Mrs.  Dargan  only  ber 
equity  of  redemption  in  tbe  premises,  leav- 
ing the  mortgages  still  open  against  the 
land,  and  that  Rosewassttll  In  posaessiou 
of  the  laud,  under  the  lease  to  hiiu  by  Mrs. 
McSween,  which  was  Junior  to  the  mort- 
gages, and  prayed  a  sale  of  the  land  andw 
the  mortgages  senior  tothelease.  Neither 
Mrs.  McSweeu  nor  Mrs.  Dai^an  answered, 
but  Rose  answering  denied  that  Mrs.  Mc- 
Sween had  conveyed  to  Mrs.  Dargan  only 
her  equity  of  redemption;  alleged  that  the 
land  had  been  sold  for  a  price  agreed  up- 
on ;  that  Mr.  Dargan  had  retained  of  this 
sum  an  amount  sufficient  to  pay  off  tbe 
Incumbrances  on  the  property,  and  bad 
paid  the  balance  to  Mrs.  McSween ;  that 
he  had  paid  up  the  Incumbrances  with  the 
money  of  Mrs.  McSween,  and  they  were 
thereby  "satisfied;"  that  he  had  brought 
this  action  solely  to  deprive  him  of  his 
lease,  whlcb  Mrs.  McSween  had  promised 
to  protect  and  had  protected,  and  asked 
for  a  dismissal  of  the  complaint,  etc.  The 
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case  was  referred  to  take  the  testimony, 
and  Mr.  Q.  W.  Dai^an  teBtlfled,  among 
other  things,  that,  on  the  day  tlie  papers 
were  drawn,  he  explained  tbat  be  was 
buying  nothing  but  the  equity  of  redemp- 
tion; that  $7.40U  was  put  in  the  deed  aa 
the  conBideration,  because  the  amount  to 
be  paid  to  Mrs.  McSween,  rls.,  the  differ- 
ence between  that  amount  and  the  Incam- 
brances,  conld  not  be  ascertained  that 
day.  he  saying  that  It  made  no  difference, 
aa  the  true  consideration  could  be  proved 
by  parol.  He  said,  however:  "1  don't 
know  that  the  words  'equity  ol  redemp- 
tion' was  used  that  day  when  discussing 
the  consideratlOD  to  be  expressed  In  the 
deed.  I  am  Inclined  to  tbinh  It  was  not." 
Mr.  W.  F.  Dargan  concarred  as  to  what 
was  Bald  that  day.  He  said  he  drew 
the  bond  almost  in  the  words  of  Mr.  Q.  W. 
Dargan,  and  tbat  It  expressed  the  under- 
standing between,  the  parties.  He  said 
Mr.  0.  w.  Dargan  declared  that  fae  bought 
subject  to  the  incumbrances,  but  not 
Roue's  lease.  Mr.  W.  A.  Branson  teetlffed, 
among  other  things,  "  tbat  be  had  conidd- 
erable  correspondence  with  Mr.  Dargan  as 
to  the  pnrcbase  of  the  land,  and  after^ 
wards,  upon  meeting  hlra  at  Florence,  they 
agreed  upon  a  price.  *  *  *  The  difference 
between  the  amount  paid  Mrs.  McSween 
and  the  value  of  the  place  was  left  in  Mr. 
Dargan's  hands  tor  the  purpose  of  paying 
off  all  Incumbrances,  in  order  to  get  Mrs. 
McSween  entirely  oat  of  the  tninsaction. 
There  was  no  actual  money  left,  bat  he 
regarded  It  as  money,  because  It  was  part 
of  the  purchase  price.  There  was  no  posi- 
tive agreement  on  the  part  ol  Mr.  Dai'gan 
to  pay  those  incumbrances  In  expressed 
language.  •  «  •  There  was  no  special 
mode  of 'settUng'thelncombrances.  Mrs. 
McHween  was  to  rec^ve  the  difference  be- 
tween the  incnmbrances  and  the  value  ol 
the  land,  and  Mr.  Dargan  was  to  'uettle' 
the  Incumbrances  when  and  how  he 
pleased."  etc.  Upon  this  testimony  the 
drcnlt  Judge  held  that  "there  was  no 
agreement  that  6.  W.  Dargan  should  pay 
Mrs.  McSween  the  estimated  valne  of  the 
land,  or  reserve  part  of  a  contract  price 
with  which  to  pay  the  outstanding  mort- 
gage; bat  tbat  It  was  agreed  that  Dai^an 
should  pay  Mrs.  McSween  a  sum  to  be  aiv- 
certained  by  deducting  the  amount  of  the 
incumbrances  from  the  agreed  value  of  the 
land;"  that  the  Incumbrances  were  not  ez- 
tlngulBhed  by  the  assignment  to  George 
W.  Dargan,  and  decreed  that  the  mort- 
gage be  foreclosed,  and  the  premises  sold 
for  payment  of  the  mortgage  debt,  and 
that  each  party  pay  his  own  costs.  In- 
curred by  his  own  proceedings.  From  this 
decree  the  appeal  comes  to  this  court  up- 
on the  following  groundB,  viz.:  "First. 
That  bis  honor  erred  in  holding,  as  a  con- 
clusion of  fact,  that  there  was  no  agree- 
mmttbat  G.  W.  Dargan  should  pay  Mrs. 
McSween  the  estimated  value  of  the  land, 
or  reserve  part  ol  the  contract  price  with 
which  to  pay  the  outstanding  mortgage, 
but  tbatlcwas  agreed  that  Dargan  sboaid 

gay  Mrs.  McSween  a  Bum  to  be  ascertained 
y  deducting  the  amount  of  the  Incum- 
brances from  the  agreed  value  of  the  land ; 
hts  conclusion  being  expresaly,  in  large 
part  at  least,  founded  apon  Inconsistent 


parol  evidence  given  to  vary  the  terms  of 
a  written  Instrument,  admitted  by  plain- 
tiff to  contain  the  agreement  of  himself 
with  MrB.  McSween,  and  said  conclusion  be- 
ing against  the  overbearing  weight  of  the 
testimony.  iSeeond.  That  his  honor  erred 
in  finding,  as  the  conclusion  of  law, 
that  when  Mrs.  McSween  received  98,118.- 
4S,  she  had  received  all  she  had  bargained 
for,  and  no  mon^  of  hen  was  reserved. 
Third.  That  his  honor  erred  in  holding 
that  'as  the  contract  In  the  case  under 
consideration  was  not  an  agreement  to 
pay  Mrs.  McSween  a  particular  sum  as 
purchase  money  for  land  Incambered  by 
a  mortgage,  but  rather  an  agreement  to 

Eny  Mrs.  McSween  asum  to  beascertalned 
y  dedactlng  the  amoant  of  the  mortgage 
^m  the  es^mated  value  of  the  land,  the 
sum  so  paid  was  a  complete  execution  of 
the  contract,' it  being  respectfully  submit- 
ted tbat  even  If  the  contract  had  been  as 
stated,  after  the  payment  of  the  money. 
Mrs.  Dargan  was  still  bonnd  to  indemnify 
Mrs.  McSween,  and  those  holding  under 
her,  from  the  mortgagee,  to  the  extent  at 
least  of  the  value  of  the  land.  Fourth. 
That  his  honor  erred  In  holding  tbat  Mrs. 
Ida  L.  Dargan  hoida  the  fee  conveyed  to 
her  by  Mrs.  McSween,  and  G.  W.  Dargan 
lain  no  sense  the  agent  of  his  wife  in  the 
transaction.  The  assignment  of  the  mort- 
gage to  him,  tlierelore,  could  not  possibly 
merge  the  Hen  of  the  mortgage  in  the 
title,  it  having  been  lidmltted,  and  bis 
honor  having  so  found  in  the  first  part  of 
his  decree,  that  Mr.  G.W.  Dargan  had  trans- 
acted the  w4iole  affair  as  the  agent  of  his 
wife,  and  otherwise  as  acting  tor  hlmaelt 
in  making  a  present  to  hlB  wife,  and  tbat 
the  true  question  at  issue  did  not  involve 
the  doctrine  of  merger.  Fifth.  That  his 
honor  erred  inr^pardutg  thelegal  question 
involved  in  the  tssne  as  the  question  of  the 
merger  of  a  mortgage,  when  purchased  by 
the  o'wner  of  the  land,  whereas  the  true 
question  Is  whetber  G.  W.  Dargan  and  his 
wife,  purchasing  in  the  manner  they  did, 
did  not  bind  tbemselveB  to  pay  the  Incum- 
brances. Stitb.  That  bis  honor  erred  in 
boldlng  tbat  the  Incumbrances  described 
are  not  extinguished  by  their  asslgnm«it 
to  G.  W.  Dai^an,  It  being  sabmltteil  that, 
under  tbecorrect  theory  of  the  transaction. 
It  was  the  duty  of  Mr.  Dargan  to  pay  up 
the  mortgagee,  and  tbat  therefore  they 
became  extinguished  when  purchased  by 
falm.  iSerentA.  Tbat  his  honor  erred  In 
adjudging  that  tbe  mortgages  should  be 
torerlosed,  and  that  each  party  pay  the 
costs  Incurred  by  hie  own  proceedings. 
Eifirbtb.  That,  it  being  admitted  that  the 
plaintiff  reganled  his  wife  as  owing  him 
nothing,  and  that  she  was  not  to  be  in- 
jured by  the  action,  and  that  he  had 
agreed  to  protect  Mrs.  McSween  against 
the  mortgages,  his  honor  sboald  have 
held  that  there  was  no  gronnd  for  tbe  ac- 
tion to  foreclose,  and  should  hare  dismissed 
the  complaint;  and  It  was  error  not  to 
have  so  held  and  adjudged.  Niotb.  That 
it  being  admitted  that  the  sole  purpose  of 
the  action  was  to  deprive  the  defendant 
Ruse  of  tbe  beoeflts  ol  hia  leaae,  which 
could  and  should  have  been  protected  In 
the  Bale,  the  complaint  ahoutd  have  been 
dismissed  for  want  of  equity ;  and  it  was 
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error  nnt  to  hare  so  adjudged.  Tenth. 
That  as  it  appears  from  the  written  teeti- 
luuny  In  the  case  that  the  parties,  after 
long  neKotlation,  had  agreed  upon  f7,400, 
not  as  the  estimated  value  of  the  land, 
but  as  Its  purchase  price,  and  the  amount 
remaining  after  dedncttng  therefrom  the 
amount  ol  the  tncnmbrances  having  been 
paid  to  Mrs.  McSween.  the  law  Implied  an 
agreement  to  apply  the  sum  su  reserved 
to  the  Mttstaction  ol  the  incumbrances ; 
and  hie  honor  erred  In  not  so  holding, " 
etc. 

The  controlllngquestlon  in  the  easels  as 
to  the  contract  between  the  parties,— 
whether  there  was  a  contract,  and,  if  so, 
what  was  its  scope  and  import,— and, 
that  being  a  question  of  fact,  we  must,  In 
an  equity  suit,  consider  the  whole  evi- 
dence. We  have  read  It  carefully,  and, 
difficult  as  It  maybe  to  reconcile  the  differ- 
ent impressions  of  witnesses,— all  alike 
honest  and  truthful, — we  must  give  our 
Interpretation  of  it,  taken  as  a  whole. 
1  he  principal  finding  of  fact  by  the  clroutt 
Judge  naturally  divides  itsell  Into  tw<» 
parts,  and.  for  the  purpose  of  promoting 
clearness,  we  will  so  divide  It. 

1.  Thecircult]udgefound''thattherewa8 
no  agreement  that  G.W.  Dargan  should  pay 
Mrs.  MciSween  the  estimated  value  uf  the 
land, "etc,:  that  Is  to  say,  that  he  only 
agreed  to  .purchase  her  equity  of  redemp- 
tion, leaving  the  Incumbrances  open,  we 
cannot  concnr  in  tfils  finding.  It  appears 
that  the  principal  object  of  Mrs.  McHween, 
in  offering  her  lund  for  sale,  was  to  sweep 
off  the  Incumbrances.  All  the  parties  had 
notice  of  them,  but  It  was  well  known 
that  the  land  was  worth  more  than 
enough  to  satisfy  them,  and  ther^ore 
there  was  no  necessity.  In  the  n^otia- 
tlons  about  the  trade,  to  consider  the  In- 
cumbrances. If  there  is  any  one  fact  in  the 
case  clear  beyond  all  doubt.  It  Is  that  the 
whole  negotiation  was  conducted  with  ex- 
clusive reference  to  the  purchase  price  to 
be  paid  for  the  land ;  not  the  mere  equity 
of  redemption,  but  the  land  Itself,  no  ref- 
erence b^ng  made  to  any  of  the  Incum- 
brances, except  that,  in  the  correspoud- 
oice,  Mr.  Dargan  speaks  once  or  twice  of 
bis  Inability  to  give  more  for  the  land,  on 
account  of  the  existence  of  the  lease  to 
Bose,  which  he  spoke  of  as*'a  mostserious 
complication."  We  think  It  plain  from 
the  evidence  that  Mr.  Brunsun,  (attorney 
of  Mrs.  McSwera.)  and  Mr.  Dargan,  upon 
meeting  at  Florence,  agreed  upon  a  price 
for  the  land;"  that  Mr.  Dargan  agreed  to 
purchase  the  land  for  $7,400  cash,  which, 
as  he  said,  was  a  large  sum  for  him  to 
borrow.  From  what  appears  prior  to 
December  27,  1887,  there  can  be  little  doubt 
that  If  Mr.  Dargan  had  been  In  condition 
to  pay  the  purchase  money  he  would  have 
paid  the  whole  of  It  on  that  day  to  Mrs. 
McSween,  who  would  have  paid  off  the  in- 
cumbrances, and  afterwards  executed  and 
delivered  her  absolute  warranty  deed  to 
Mrs.  Ida  L.  Dargan. 

2.  The  circuit  judge  further  found  "that 
there  was  no  asreement  that  a.  W.  Dar- 
gan was  to  refiervppartof  a  contract  price 
with  which  to  pay  the  outstanding  mort- 
gages, but  that  Dargan  should  pay  Mrs. 
McSween  a  sum  to  be  ascertained  by  de> 


ducting  the  amount  of  flie  Inenmbraaeea 

from  tno  agreed  value  of  the  land, "etc. 
We  think  the  finding  Just  made  must  also 
determine  this  question.  There  was  some 
parol  testimony  as  to  conversation  and 
discussion  said  to  have  taken  place  on  the 
occasion  (December  27,1887)  when  the  par- 
ties met  to  consummate  the  trade;  but 
certain  papers  were  then  drawn  and 
signed,  and  we  think  it  safer  to  rely  on 
those  papers,  (deed  of  Mrs.  McSween  and 
bond  of  Mr.  Dargan.)  These  papers  con- 
tain the  formal  written  statement  of  the 
agreement,  and,  of  course,  must  be  con- 
sidered as  the  best  evidence  of  Its  terms. 
Mrs.  McSween  signed  a  deed  conveying 
the  land  In  the  usual  form,  with  warranty 
of  title,  to  Mrs.  Ida  L.  Dargan, "In  eoDaw- 
eratlon  of  the  sum  of  $7,400  to  me  In  band 
paid  at  and  beforethesealingof  these  pres- 
ents, "  ( which  was  to  be  kept  as  an  escrow 
for  80  days,)  and  Mr.  Dargan  executed  to 
Mrs.  McSween  his  bond,  conditioned  to 
pay  to  her  the  full  and  Just  sum  of  $7,400. 
mentioned  tn  Mm.  McSween'e  dwd,  wttb- 
In  80  days,  after  first  deducting  therefrom 
the  full  amount  of  any  mortgage  debt  or 
Judgment  that  Is  or  may  be  a  Hen  aptm 
the  aforesaid  tract  of  land,  and  upon  the 
delivery  of  the  aforesaid  deed  to  Ida  Dar- 
gan the  above  obligation  to  be  void,"  etc 
The  bund  bound  Mr.  Dargan  to  pay  so 
much  of  "the  purchase  money  to  Mrs.  Mc- 
Sween as  was  over  after  paying  the  in- 
cumbrances, but  It  was  silent  as  to  tns 
payment  of  the  incumbrances;  did  not  In 
express  terms  declare  that  Mr.  DarKan 
was  to  pay  them ;  but  we  cannot  doubt 
that  such  was  the  necessary  result  of  the 
whole  transaction.  As  It  seems  to  us,  tbis 
Is  the  only  interpretation  consistent  with 
a!l  the  facts  of  the  case.  If  not,  to  wbom 
did  the  remainder  of  the  purchase  money 
belong?  To  Mrs.  McSween  or  Mr.  Dargan? 
The  land  had  been  sold  for  $7,400  cash; 
after  deducting  the  Incnmbranees,  the 
purchase  money  was  paid  to  Mrs.  Mc- 
Sween, and  therefore,  leaving  the  equiva- 
lent of  the  Incumbrances  In  tlie  hands  of 
the  purchaser,  she  dellvenEsd  her  warranty 
deed,  previously  signed,  to  Mrs.  Dargan. 
who  accepted  the  same.  The  deed  wasex- 
pressed  to  be  Ineonslderntion  uf  the  whole 
purchase  money,  ($7,400.)  We  do  not 
see  how  Mrs.  McSween  could  admit  in  ber 
dued  that  she  had  received  the  whole  par- 
chase  money,  except  npon  the  asanoip- 
tion  that  the  remainder  of  the  porcbase 
mon^had  been  paid  In  sxUngolsnment  of 
the  Incumbrances,  or  how  the  deed  cuald 
be  accepted  by  Mrs.  Dargan,  except  on 
the  same  assumption.  These  papers  are. 
as  we  think,  inconsistent  with  the  view 
that  Mrs.  McSween  conveyed  only  her  eq- 
uity of  redemption,  leaving  open  and  QD- 
paid  the  Incumbrances,  already,  as  she 
thought,  provided  for,  to  be  purchased 
possibly  by  a  stranger,  and  enforced 
against  her  donee  and  herself  by  fore^ 
closure  and  resale  of  the  premises  at  auc- 
tion. Surely  this  could  not  have  t>een  the 
Intention  of  Mrs.  McSween  or  of  her  at- 
torney. Considering  all  the  facts  and  cir- 
cumstances of  the  case  together,  we  can- 
not resist  the  conclusion  that  an  obliga- 
tion on  the  part  of  Mr.  Dargan  to  apply 
the  purchase  money  left  In  his  hands  in  ex- 
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tlnKatahnient  oS  the  Incumbrances  wae 
necL'mailly  IdtoItmI,  and  that  this  was 
Mrs.  McSween'B  nndentandlng  ot  the  ar- 
rangrement.  "  When  one  parchases  land 
expressly  subject  to  a  mortgaRe,  the  land 
conveyed  is  as  effectually  charxed  with 
the  Incumbrance  of  the  mortsage  debt 
flK  U  the  purchaser  bad  expressly  assumed 
the  payment  ol  the  debt,  or  had  hlmselt 
made  a  mortgage  of  the  laud  toeeeurelt. 
The  amount  of  an  existing  mortgage  bar- 
ing been  deducted  from  the purchasemoney 
of  the  Incnmbered  property,  the  grantee, 
in  effect,  undertakes  to  pay  the  amount  of 
the  purchase  money  represented  by  the 
mortgage  to  the  holder  of  It. "  1  Jones, 
Murtg.  (Late  Ed.)  9  786.  "An  agreement 
that  the  aroooBt  of  a  mortgage  upon  the 
ffranted  premlMS  shall  be  paid  as  a  part 
ot  the  purchase  money  ts,  In  effect,  an  aa< 
sumption  to  pay  the  mortgage,  and  not 
merely  a  taking  uf  the  property  subject  to 
the  raortftage.  The  mortgnge  In  such  a 
case  Is  charged  upon  the  purchase  money, 
and  not  upon  the  land  merely.  So  much 
of  the  consideration  an  Is  reqolred  to  pay 
the  mortgage  is  taken  from  the  conBlder- 
atlon  and  appropriated  by  the  partlen  to 
the  payment  of  the  mortgage,  and  equity 
ralHps  upon  the  conscience  of  the  purchaser 
an  obligation  to  Indemnify  the  mortgagor 
agnlnst  the  mortgngedebt.  *  •  *  There 
Is  an  Implied  promise  on  the  part  of  the 
nurchaser  to  pay  the  mortgage  when  It 
w  due,  or  If  It  be  already  due  to  pay  it 
forthwith,  or  within  a  reasonable  time.** 
See  1  Jonea.Mortg.  §  749;  8  Pom.  Eq.  Jar. 
$§  1203,  1208;  Boone,  Mortg.  S  125;  Held  t. 
Vrccland,  SU  N.J.  Eq.  691.  In  this  last 
case  cited.  It  was  saldr  "There  can  be  no 
duubt  at  this  day  that,  when  the  pur- 
chaser  of  land  incumbered  by  a  mortgage 
agrees  to  pay  a  particnlarsnm  as  purchase 
money,  and  on  the  execution  ot  the  con- 
tract of  purchase  the  omount  of  the  mort- 
gage Is  deducted  from  the  consideration, 
and  thcland  conveyed  subject  to  themort- 
gage,  the  purcha^ier  Is  bonnd  to  pay  the 
mortgage  debt,  whether  he  agreed  to  do 
•o  by  express  words  or  not.  This  obliga- 
tion results  necessarily  from  the  very  nat- 
ore  of  the  transaction.  Having  accepted 
the  land  subject  to  the  mortgatj;e,  and  kept 
back  enough  of  the  vendor's  money  to  pay 
it.  It  is  only  common  houMty  that  he 
should  be  rcqulred  either  to  pay  the  mort- 

Snge,  or  stand  primarily  liable  for  It,  "etc. 
esldes,  Mr.  Dargan  was  the  agent  of  his 
wife  in  the  purchase  ot  this  land.  Ttwre 
was  no  eridence  tliat  the  agency  was  at 
any  time  withdrawn,  and  it  seems  to  us 
that  hecontlnued  to  l>eheragent  through- 
out the  whole  transaction.  Including  not 
only  the  execution  of  the  deed  of  convey- 
ance directly  to  his  wife,  but  also  the  as- 
aignment  of  the  mortgage  to  himself, 
which,  of  course,  was  for  her  benefit.  As 
was  said  In  the  case  ot-  Lamar  v.  Wright, 
SI  S.  C.  76,  9  8.  E.  Rep.  786,  "we  think  we 
are  bound  to  consider  that  he  [the  hus- 
band] was  still  acting  for  his  wife.  •  »  * 
It  Is  not  nncommon  fur  the  husband  (ac- 
cnstomed  to  out-door  business )  to  act  in 
such  mattersas  the  agent  of  his  wife.  But 
we  cannot  doubt  that,  sneh  agency  being 
once  established.  It  shonld,  as  In  ordinary 
cases  of  agency,  eonldnoe  until  the  partic- 


ular bnalnesB  is  ended,  or  agency  te- 
Toked.''etc.  The  Judgment  ot  thlsconrt  is 
that  the  Judgment  of  the  circuit  court  be 
reversed,  and  the  complaint  dismissed. 

SiupsoN,  C.  J.,  and  McItsb,  J.,  concur. 


Kbnnbdt  v.  Gbauuno. 
(Supreme  C<nu^  of  Sovih  Carolina.  Oct6,1890i) 
Srxoino  Pbbtobhasob— Cbbtuhtt  of  Contractt. 

L  Defendant  wrote  to  plaintiff:  «•  After  think- 
ing over  the  matter  in  reference  to  purchasing 
the  property  at  your  figures,  I  have  decided  that 
I  would  not  ^ve  more  than  t&,BOO  cash:  ahonld 
you  accept  please  give  me  an  early  reply ;  also 
send  deeds,  paperB,  etc.,  lor  examination.  If 
not,  I  am  ready  at  anytime  tosettle  for  the  year'a 
rent"  Flaintiff  replied:  "Your  favor  of  7th 
Inst  came  duly  to  hand,  and  carefully  noted.  I 
trould  like  to  have  realized  more  than  your  otter 
of  18,800  for  my  house,  as  I  really  think  It  is 
worth  more,  but  bb  you  state  you  will  not  give 
more,  I  will  accept  ^our  oSmt  of  three  thonund 
eiglkt  hundred  dollars;  this  is  to  he  clear  of  ex- 

SDse  of  titles,  eto.  *  *  *  There  Is  a  year's 
lorance  paid  on  the  house  which  I  expect  you 
to  pay.  I  will  send  all  the  papers  to  you  hy 
Tuesday."  field,  in  an  action  for  the  speolflo 
performance  of  the  contract,  that  the  writing 
showod  that  both  parties  referred  to  the  same  prop- 
erty, the  property  which  defendant  had  rented 
from  plaintiff,  ana  that  therefore  parol  evldenoe 
was  aimniRSlbla  to  desigute  the  pxoperliy. 

8.  Baid  writings  ao  not,  however,  show  a 
meeting  of  the  minds  ot  the  parties  as  to  the 
price,  plaintiff's  acceptance  being  conditioned  on 
defendant's  paying  the  expense  of  titles,  etc. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county ;  J.  U.  Hudson,  Judge. 

Action  by  Mary  Anu  Kennedy  against 
George  H.Oramllng.  Judgment  for  plain- 
tiff, and  def«idat(t  appeals.  The  report  of 
the  master  referred  to  in  the  opinion  to 
as  follows: 

**Tfals  case  was  referred  to  me  by  or 
der  of  his  honor.  Judge  Prbsslbt,  dated 
•8l8t  January,  and  Bled  18th  June,  188U, 
to  take  testimony  and  report  upon  the 
issues  of  law  and  fact,  with  leave  to  re- 
port any  special  matter.  I  have  been  at- 
tended by  the  solioltors  of  the  paities,  and 
have  taken  the  teettmony  whk^h  Is  here- 
with filed.  The  complaint  (filed  12th  No- 
vember, 1888)  alleges  that  the  plaintiff  Is 
the  owner  In  fee,  and  possessed,  of  a  house 
and  lot  on  Spring  street,  In  the  city  ot 
Charleston,  therein  fully  described.  That 
the  defendant  on  7th  January.  1888,  en- 
tered into  an  agreement  In  writing  with 
plaintiff  to  pnrebase  said  property  for  the 
sum  of  three  thousand  eight  hundred  dol- 
lars (fS.SOO)  cash.  That  plaintiff  has  al- 
ways been  ready  to  perform  the  agree- 
ment, and, on  being  paid  the  purchase  mon- 
ey with  Interest,  to  convey  the  property  to 
defendant,  and  to  let  him  Into  possession 
of  the  rents  and  profits  thereof  from 
the  time  of  said  agreement;  and  on  8th 
August,  18St,  duly  tendered  to  defendant 
a  deed  ol  conveyance  of  the  premises,  bat 
that  the  defendant  has  refused  to  accept 
the  same,  and  to  pay  the  purchase  money, 
and  interest.  The  prayer  is  for  Judgment 
that  the  defendant  perform  said  agree- 
ment and  pay  to  the  piaintllf  $3,800,  with 
Interest  from  7th  January,  1888.  and  costs; 
and  for  farther  relief.  The  answer  oriT  the 
defendant  (filed  2Bth  January.  1889)  denies. 
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on  loformatloD  and  belief,  that  the  title 
of  the  plaintiff  to  the  premlsps  la  a  good 
and  marketable  one  In  fee-simple,  and  each 
as  the  court  win  require  the  purcbaeer  to 
accept;  that,  amoDK  the  obJectioBB  to  the 
title,  are  the  folio  wins:  'In  the  claim  of 
title  by  which  plaintiff  clalmB  there  pur- 
ports to  be  a  coQveyence  of  the  premieea 
from  John  Maeee  to  Charles  R.  CasstUy, 
bearinfc  date  16tb  Ausust,  1854.  which 
purports  to  be  signed  "John  Mafcee,  per 
Arthur  Magee,"  and  there  1b  no  evidence 
that  Arthur  Magee  was  the  authorized 
agent  of  John  Magee  to  sign  the  deed. 
Moreover,  the  said  alleged  deed  Ih  not  re- 
corded, and  there  Is  no  renunciation  ot 
dowerthereon.*  In  the  said  claim  ol  title, 
there  Is  a  conreyance  ot  the  said  premises 
by  Charles  R.  Cassldy  to  Peter  J.  Sires, 
and  upon  said  deed  is  Indorsed  a  very  Ir- 
regular paiwr  purporting  to  be  an  assign- 
ment, dated  1st  January,  1860,  by  Peter  J. 
Sires,  of  all  bis  right  In  the  within  deed  to  j 
B.  S.  D.  MuckenfuBS,  as  trustee  of  Martha  j 
M.  Sires.  The  said  B.  S.  I).  Muckenfnas  ! 
was  the  trustee  of  Mrs.  Martha  M.  Sires 
in  two  several  modes,  and  there  Is  some 
doubt  as  to  which  class  of  said  trusts  this  j 
paper  refers:  but.  upon  information  and  ■ 
bdlef,  defendant  alleges  that  the  trusts,  t 
upon  which  the  said  named  trustee  was  to  1 
hold  this  property,  were  for  the  said  Mar- 
tha M.  Sires  for  life,  and,  at  her  death,  to  | 
the  children  of  Peter  J.  Sires,  living  at  the  ■ 
time  ol  her  death,  and  neither  the  trustee 
nor  Mrs. Sires  possessed  anypowerof  sale.  I 
Mrs.  Sires  baa  latdy  died,  leaving  several 
children  by  her  husband,  the  said  Peter  J. 
Sires.  On  19th  May,  im,  the  said  B.  S. 
D.  MuckenfUHS  undertook  to  convey  the 
said  premises  to  C.  S.  Qadsden,  with  the 
consent  ot  the  said  Martha  M.  Sires ;  but 
that  a  good  and  sufficient  title,  freed  and 
discharged  of  all  trusts,  did  not  pass  there- 
by; that  whatever  Interests  the  children 
of  Peter  J.  Sires  and  Martha  Sires  have  In- 
this  property  are  still  subsisting  and  out- 
standing, and  they,  or  some  of  them,  have 
declared  their  purpose  to  assert  their  right 
to  the  same.  The  plaintiff  claims  title 
through  or  from  said  C.  S.  Gadsden.  De- 
fendant also  claims  leave  to  refer  to  any 
other  objections  to  the  title,  and  to  any 
Incumbrances  tbereou,  npon  the  rtference 
that  may  be  made  npon  the  cause.  De- 
fendant denies  the  second  paragraph  of 
complaint  that  heagreed  In  writing  on  7th 
January,  1888,  to  purchase  the  premises 
for  93,800;  and,  In  answer  to  third  para- 
graph ut  complaint,  he  denies  any  such 
agreement.  The  agreement  for  purchase 
which  Is  sought  to  be  enforced,  and  wbtcb 
Is  denied  by  defendant's  answer,  Is  con- 
tained in  the  followlug  letters : 

"'Charleston,  S.  C,  January  7th,  1888. 
Miss  M.  A.  Kennedy,  Summervllle,  S.  C: 
After  thinking  over  the  matter  In  reference 
to  purchasing  the  proi>erty  at  your  fig- 
ures, I  have  decided  that  I  would  not  give 
more  than  93,H00caah.  Should  yon  accept, 
please  give  me  an  early  reply;  also  send 
deeds,  papers,  etc.,  for  pxamlnatlon.  If 
not.  I  am  ready  at  any  time  to  settle  for 
Uie  year's  rent.  Yours,  very  respectfully, 
Oeo.  H.  Oramlino.* 

'''SumpierTllle,  S.  C,  January  9.  1888. 
Mr.  Oeo.  H.  Qramllng,  Charleston,  S. 


EFOBTEB,  Vol.  IL  (S.  C. 

Dear  Sir:  Your  favor  ot  7tb  iiuit,came 
duly  to  hand,  and  carelnlly  noted.  1  would 
like  to  have  realised  more  than  your  offer 
ot  SS,800  tor  my  house,  as  I  really  think 
it  Is  worth  more;  but  as  you  state  you 
will  not  give  more,  I  will  accept  your  otfer 
of  three  thousand  eight  hundred  dollars; 
this  is  to  be  clear  of  expense  of  titles,  etc. ; 
all  taxes  la  paid,  both  state  ami  c^ity. 
There  Is  one  year's  Insurance  paid  on  the 
house,  which  I  expect  you  to  pay.  I  will 
aend  all  the  papers  to  yon  by  Tuesday. 
Yours,  very  respectfully.  M.  A.  Kjcshbdt. 
Per  D.  C.  Ebauqh.' 

"  Plalnttrt  also  offers  In  evidence  letter  of 
Messrs.  Smytbe  &  Lee  to  Oeo.  H.  Oram- 
llng,  dated  25th  June,  188S,  and  letter  of 
Sraythe  &  Lee  to  J.  £.  Burke,  Esq..  dated 
19th  J  nly.  1888.  The  counsel  for  defendant 
contends  that  the '  writing  signed  by  the 
party  to  be  charged,'  required  by  the  pro- 
visions of  the  statute  ot  frauds,  must  be 
complete  in  itsell,  and  cannot  be  supple- 
mented by  parol  testimony.  That  the 
letter  of  defendant  to  plaintiff,  above 
stated,  is  the  only  *  writing  signed  by  the 
party  to  be  charged,*  and  that  any  parol 
testimony  to  show  that  said  letter  refen* 
to  the  house  and  lot  In  Spring  street,  de- 
scribed In  the  complaint,  would  be  inad- 
missible aa  parol  testimouy  to  explain  or 
modify  a  contract  iu  writing.  *The  writ- 
lag  must  contain  all  the  material  terms  of 
the  agreement,*  and  cannot  be  supplv-ment- 
ed  by  parol.  Hyde  t.  Cooper,  IS  Rich.  Eq. 
iS7 ;  Booser  v.  Teague,  27  B.  G.  868,  8  S.  E. 
Rep.  651;  and  other  cases  cited.  Aa  held 
In  Neufville  v.  Stuart.  1  Hill,  Eq.  166:  *A 
contract  to  sell  and  buy  land  may  just  as 
well  be  made  by  letters,  as  by  any  other 
agreement  in  writing.'  The  manner  in 
which  the  question  of  the  sufficiency  ot 
such  letters  to  constitute  a  contract  which 
win  be  enforced.  Is  thus  stated  in  the  cir- 
cuit decree  of  ChancellOT  Jobnbtom,  in 
the  above  case,  (page  161.)  and  which  was 
affirmed  by  the  court  ot  appeals:  'Can  a 
contract  be  made  out  by  putting  together 
the  defendant's  letter  and  the  ansnerto 
it?  Do  those  letters  set  forth  the  subjert 
and  terms  of  a  cuntract,  so  that,  if  put  in- 
to the  bands  of  a  man  of  bu^ness,  he 
could,  by  a  sound  legal  Interpretation  of 
them,  without  further  Instruction,  reduce 
the  contrfwt  to  form?  Do  they  show  a 
treaty  with  reference  to  which  mutual 
assent  can  be  clearly  demonstrated,  or  a 
proposal  met  by  that  sort  ot  acceptance 
which  makes  It  no  longer  the  act  of  one, 
but  ot  both  parties?  So  closed  us  to  leave 
no  essential  terms  to  be  afterwards  set- 
tled ?  Does  the  answer,  properly  undei^ 
stood,  amount  to  an  unqualified  single  ac- 
ceptance of  the  terms  proposed  without  a 
variation  of  them,  or  the  introduction  of 
any  new  or  different  term  or  terms  ot  a 
different  effect?'  I  propose  to  apply  the 
tests  thus  stated  to  this  case,  both  as  to 
'subject-matter,'  and'theterms'ot  thecoo- 
tract.  As  tothe  subject-matter,  tberule  Is 
thusstatedlnPomeroyonContracts:  'The 
sub}ect-matter  of  the  agreement  must  all  he 
Included  In  the  memorandum,  and  must  be 
described  with  RUfflcient  exactnesR  to  ren< 
der  Its  Identity  certain  upon  tfae  introduc- 
tion of  extrinsic  evidence,  simply  disclos* 
Ing  the  situation  ol  the  parties  at,  and  im- 
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mediately  b^ore,  the  time  of  maktog  the 
contract.  Parol  evidence  la  admlaalble  to 
show  the  eurrouodlng  clrcumetances  and 
posltloo  oi  the  parties,  and  thus  to  ex- 
plain the  meanlnK  and  application  uf  the 
dcHcrlptive  laiif^age,  and  thereby  to  Iden- 
tity the  Bnbject-matter.'  Section  90. 
*  While  the  de8<:rlption  need  not  be  so  mi- 
nute and  AxhanstlTe  that  the  Individual 
thing  which  conetitateu  the  subject-mat- 
ter will  be  fully  known  from  a  mere  read- 
inic  or  recital  of  the  lanKuagn,  yet  It  must 
be  ao  definite  as  to  show  what  the  pur- 
chaser supposed  be  was  contracting  for, 
and  whet  the  vendor  Intended  to  sell,  una 
as  to  enable  the  cour$  to  ascertain  what 
It  1b  by  the  aid  ol  proper  evidence.  From 
the  nature  of  the  case,  it  is  almost  im- 
possible that  a  description  should  be  so 
perfect  as  to  dispense  with  all  reHort  to 
evidence.  •  •  »  The  description  must 
be  sofflclent  to  render  the  identity  clear 
upon  the  Introduction  of  such  evidence.' 
Section  152.  'The  rule  is  the  same  as  that 
which  resrulates  the  admission  of  parol 
evidence  to  Identify  persons  and  thlnes  In 
wills  or  deeds.'  ld.,notel.  AndlnFryon 
SpeclAc  Performance  thus:  'Every  valid 
contract  must  contain  a.  description  of 
the  snbject-matter,  but  It  is  not  necessary 
that  it  should  be  so  described  as  to  admit 
of  no  doubt  what  It  is,  for  the  identity  of 
the  actual  thing  and  the  thing  described 
may  be  shown  by  extrinsic  evidence.  ThlH 
flows  from  the  very  necessity  of  the  case, 
for  nil  actual  things  being  outfride  of  and 
Ix^ond  the  agreement,  the  connection  be- 
tween  the  words  expressing  the  agree- 
ment and  things  outside  It  must  be  estab- 
lished by  Bumething  other  than  the  agree- 
ment Itstit;  that  1b,  by  extrinsic  evidence. 
The  same  rule  Ib  admitted,  and  from  the 
like  neceesity,  with  regard  both  to  per- 
sons and  things  mentioned  In  wills;  and, 
in  the  cases  of  agreements  within  both  the 
tourth  and  eeventeenth  sections  ol  the 
statute  ol  fraads,  parol  erldeuco  as  to 
identity  is  admissible.'  Section  209.  To 
the  same  effect  is  the  rule  as  stated  In 
Browne  on  the  Statute  of  Frauds,  §  385. 
I  have  selected  the  above  statements  of 
tke  mie  as  particularly  clear  and  appli- 
cable to  this  caae.  The  principles  thus 
stated  are  In  accordance  with  the  declBlon 
in  the  cane  of  Hatcher  t.  Hatcher,  McMnl. 
E<i.  819,  (the  opinion  o(  the  court  being  de- 
Ilverad  by  Chancellor  Harpbk.)  where  a 
memorandnm  wae  held  to  be  certain  and 
anamblguous,  though  It  referred  to  an  ex- 
trinsic tact  which  must  be  ascertained  be- 
fore the  agreement  could  be  carried  Into  ef- 
fect, and  It  was  held  that  a  resort  to  ex- 
trinfidc  evidence  tor  ancta  purpose  does  not 
come  within  the  rule  which  forbids  parol 
evidence  to  be  Introduced  for  the  purpose 
ol  adding  to,  explaining,  or  contradicting 
a  written  Instrument.  See,  also,  Peden  v. 
Owens,  Rice.  Eq.  56.  I  do  not  consider  the 
rule  as  above  stated  to  be  In  conlltct  with 
the  cases  ot  Church  ol  Advent  v.  Farrow, 
7  Rich.  Eq.  878;  Hyde  v.  Cooper,  13  Rich. 
Eq.  250;  MIms  t.  Chandler,  21  S.  C.  480; 
Humbert v.Brlsbane,25S.O.506;  Booserv. 
Teague,  27  S.  C.  348. 8  S.  E.  Rep.  5fil ,  cited  by 
counsel.  In  Bome,if  not  aU,ot  which  extrln- 
flic  evidence  was  considered.  Itberefore 
bold  that  In  this  coseextrinslc  evidence  by 
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parol  iBadmiBsible  to  show  thesnrroundlng 
circumstances  and  the  position  and  rela- 
tion of  the  parties  at  the  time  the  coo  track 
was  made,  and  ihvm  to  explain  the  meas* 
Ing  and  application  of  the  descrlpttve  Ian- 
guajte,  and  thereby  identify  the  subject- 
matter.  The  extrinsic  evidence  by  parol 
so  admitted  is '  that  In  Janaary ,  A.  D.  188S, 
Mr.  Geo.  H.  Gramllng  resided  In  the  prem- 
ises,—the  Bubject-matter  of  this  action 
under  lease  at  a  yearly  rental  ot  9300,  pay- 
able on  1st  January  In  each  year  in  ad- 
vance, from  Mlsa  Kennedy ;  *  *  *  that 
no  rent  has  been  paid  since  the  reedpt  ot 
the  letter  of  0.  H.  Gramllng.'  1  am  ol 
opinion  that  the  letter  of  tb^  defendant  to 
the  plalntiS  of  8th  January,  16S8,  in  refer- 
ence to  purchasing  the  property  *  at  your 
figures;^  the  offer  ot  $3,800  cash;  the  re- 
quest, if  accepted,  ot  an  early  reply ;  and  to 
send  the  deeds,  papere,  etc.,  for  examina- 
tion ;  coDpled  with  the  sentence,  *  If  not,  I 
amready  atanytime  to  settle  for  the  year's 
rent,* — shows  that  the  property  which  he 
offered  to  purchase  was  the  same  prop- 
erty which  he  then  occupied,  the  year's 
rent  tor  which  was  then  dne  In  advance, 
vis.,  the  house  and  lot  on  Spring  street, 
the  Bubjeet  ol  this  action,  and  aafOclently 
Identities  the  snbtect-matter  ot  the  agTe»< 
ment. 

"The  counsel  for  the  defendant  further 
objects  that  the  letter  ot  plaintiff  In  reply 
to  defendant  was  not  an  unequivocal  and 
unconditional  acceptance  of  defendant's 
offer  without  variance,  and  is  therefore 
not  operative.  Pom.  Cont.  {  84;  Fry, 
Spec.  Perf.  §  167.  The  phrases  in  plaintiff's 
letter  which  he  contends  are  a  variance 
from  defendant's  offer  ot  $3,800  cash,  are: 
'  I  will  accept  your  offer  uf  $3,800,  this  is  to 
be  clear  of  expense  of  titles,  etc.  •  *  • 
There  Is  one  year's  insurance  paid  on  the 
house,  which  I  expect  you  to  pay.'  Here, 
again,  I  think  the  case  can  be  tested  by 
the  principles  laid  down  in  the  case  of 
NenfvillP  T.  Stnart,  snpra.  I  am  of  opin- 
ion In  this  case,  ae  vaa  held  In  that,  that 
*  the  propOBitlon  of  the  defendant  to  buy 
is  distinctly, and  In  terms,  accepted  by  the 
plaintiff  upon  the  terms  stated  by  the  de- 
fendant.' That,  in  speaking  of  the  price, 
plalntilf  sayB :  'This  Is  to  be  clear  ot  ex- 
pense of  titles,  etc.'  *•  •  •  There  Is 
one  year'e  insurance  paid  on  the  house, 
which  I  expect  you  to  pay.'  '  These  words 
were  obviously  used  as  her  construction 
of  the  contract  which  she  had  accepted, 
and  which  she  supposed  the  defendant  to 
have  Intended  by  his  offer.  But  they  are 
not  made  a  condition  on  which  the  ac- 
ceptance Is  to  depend.  It  is  what  lu  com- 
mon fairness,  end  In  the  nennl  coarse  ol 
such  contracts,  she  supposed  the  defend* 
ant  to  have  Intented :  still,  however,  leav- 
ing It  perfectly  optional  to  the  defendant 
to  admit  or  deny  her  construction,  with- 
out affecting  the  legal  effect  of  the  con- 
tract whlchshe  had  accepted insuch terms, 
and  BO  unconditionally  as  to  prevent  the 
defendant  from  refusing  to  comply  with 
it.*  Page  1S7.  I  am  therefoiew  opinion 
that  the  plaintiff  Is  entitled  to  specific 
performance  of  the  contract  made  by  the 
defendant,  if  the  court  shall  be  of  opinion 
that  the  title  to  the  property  was  such  as 
defendant  Is  bound  to  accept. 
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"As  to  tbe  title:  An  'abstract  of  title' 
of  the  property  from  tbe  grant  bae  been 
pnt  In  evldeDce,  and  la  berewlth  filed, 
marked*  A  1.'  Gooneel  for  defendant  ad- 
mits that  there  Is  no  objection  to  the  title 

grior  to  the  deed  from  John  Magee  to  C. 
:.  CasBidy,  1664.  Tbe  orlBliial  deed  Is  uro- 
daced  in  evidence,  and  Is  berewltb  filed, 
marked  *A  2.'  It  is  under  seal  and  is 
signed  *Jobn  Magee,  per  Arthur  Magee.' 
It  bas  two  subscribing  wltnesues,  one  of 
whom  makes  affidavit  that 'be  saw  tbe 
withlu  named  Arthur  Magee,  tor  John 
Magee,  sign,  seal,  and,  as  bis  act  and  deed. 
deUver.thewtthin  wrlttendeed.'  'Tbereis 
no  Teonnciatlon  of  dower  oii  the  deed.*  It 
is  admitted  that  John  Magee.  Arthur  Ma< 
gee,  and  both  subscribing  witnesses  (J. 
M.  Hume  and  R.  O'Brien)  are  all  dead. 
TbecouDsel  fordelendant,  while  admitting 
that  tbe  grantor's  name  signed  to  a  deed 
by  a  third  person  in  his  presence,  and  by 
bis  direction,  is  as  valid  and  binding  as  it 
written  by  the  grantor  himself,  (Gardner 
Oarduer,  6  Cu8h.483,)  objects  that  there 
Is  no  sneh  evidence  as  to  the  signature  of 
this  deed.  The  testimony  of  tbe  Hon.  C. 
H.  Blmonton  (taken  subject  to  objections 
as  to  Its  admlaelblllty)  Is  that  be  person- 
ally 'knew  John  Magee  and  Arthur  Magee, 
his  son ;  that  John  Magee,  though  a  man 
of  large  property  and  business,  conld  not 
write;  and  that  his  son  Arthur  was  In 
the  habit  of  signing  all  hie  deeds  for  bim 
as  soon  as  be  came  of  age.  The  practice 
was  for  John  Magee  and  Arthur  Magee 
both  to  be  present,  and  John  would  di- 
rect Arthur  to  sign  for  bim.  In  1854,  Au- 
gust 15th,  John  Mugee  was  a  widower.*  In 
view  of  this  testimony  and  of  the  long 
possession  since,  I  do  not  think  this  Is  a 
valid  objection  to  the  title.  The  indorse- 
'ment  upon  the  deed  of  nonveyancefrom 
C.  B.  Camldy  to  Peter  J.  Hires,  dated  35tb 
August,  1859,  Ih  as  tollows: 

"'Mesne  conveyance  office.  Charleston 
connty.  For  valuable  consideration,  I 
hereby  assign  all  my  right,  title,  and  inter- 
est In  the  property  described  in  the  with- 
in deed  to  B.  S.  D.  Bicckenfnss.  trustee  of 
Martha  M.  Sires,  for  the  benefit  and  be- 
hout  of  my  wife,  the  said  Martha  M. 
Sires,  1  Jannary,  1860.  P.  J.  Sires,  [l.s.] 
Witness:  Hbnrt  Tkbscot.  J.  W.  Gray. 

"'Personally  appeared  James  W.  Gray, 
who  made  oath  that  be  saw  P.  J.  Hires 
■ign,  seal,  and  execute  the  above  assign- 
ment, this  Ist  January,  1860.  Sworn  to  be- 
fore me  this  6th  Fehrnarj,  1866.  J.  W. 
Grat.  Hknbt  Trbscot,  N.  p.  and  Ex. 
Off.  Magt.* 

"The  original  deed  and  indorsement  are 
In  evidence  and  are  herewith  filed,  marked 
*A3and4.'  By  deed  of  antenuptial  set- 
tlement dated  4th  October.  1881.  between 
Peter  J.  Sires  and  Martha  M.  Ireland,  one 
thousand  dollars  and  some  furniture  were 
conv^ed  to  B.  S.  D.  Muckenfuss  upon  cer- 
tain trusts  for  tbe  Intended  wife  and 
children  of  the  marriage,  with  a  power  to 
the  said  husband  and  wife  to  apply  any 
portion  of  tbe  trunt  fund  to  the  purchase 
of  realtwtate,  and  thereupon  to  revoke  the 
nses  therein  limited,  and  to  declare  new 
uses.  By  deed  of  Peter  J.  Sires  and  wife  to 
B.  8.  D.  MuckenfUks,  dated  11th  July,  18S4. 
reciting  the  marriage  settlement,  and  tlie 


desirability  of  Investing  part  of  the  tnist 
fund  of  $1,000  in  a  lot,  tbe  nsee  declared  in 
said  marriage  settlement  are  revokMl  so 
far  as  they  confUct  with  the  deed  of  lot 
from  Robert  Wlglall  to  B.  S.  D.  Mucken- 
fuss of  even  date  therewith.  Tbe  deed  of 
Robert  Wlgtall  to  B.  8.  D.  Mnekenfnss, 
dated  11th  July,  18S4,  conveyit  a  lot  In 
Warren  street  in  trust  for  the  sole  nse  of 
Mrs.  Sires  for  life,  and  at  her  death  to  the 
children  of  Peter  J.  Sires,  living  at  the 
death  of  Martha  M.  Sires,  In  fee  freed  of 
all  trusts.  From  tbe  proceedings  bad  in 
this  court  In  1841,  upon  the  petition  of  B. 
S.  D.  Muckenfuss.  which  have  been  pro- 
duced before  me,  It  Appears  that  the  lot  la 
Warren  street  was  purchased  for  9400  oi 
tbe  $1,000  original  trust  fund,  that  tbe 
property  had  been  divided  Into  two  lots 
and  buildings  erected  on  them,  thereby 
rendering  them  worth  about  four  thou- 
sand five  hundred  dollars,  (94,500.)  That 
the  remainderof  theoriglnal$l,000of  trust 
funds  had  been  expended,  and  the  trus- 
tee had  advanced  the  further  sura  of  $1,- 
70fi.60  in  making  said  Improvement.  Upon 
report  of  Master  Gray,  Chancellor  Dun- 
kin  confirmed  a  sale  agreed  to  be  made 
of  the  smaller  of  the  two  lots  for  $1,500, 
and  ordered  the  net  proceeds  to  be  paid  to 
the  trustee;  the  balance  of  his  account  to 
be  repaid  to  him  out  of  the  income  of  the 
trust  property.  Tlie  chancellor  declined  to 
authorize  a  sale  of  tbe  other  lot  held  in 
troat.  The  counsel  for  the  defendant  con- 
tends that  the  assignment  by  Peter  J. 
Sires,  on  the  conveyance  of  Cassldy,  being 
to  Muckenfuss,  trustee  of  Martha  M.  Sires, 
and  said  Muckenfuss  being  then  tbe  trus- 
tee for  tbe  said  Martha  M.  Sires  under  tbe 
deeds  herelnbtf  ore  set  forth,  be  held  opon 
the  trusts  of  those  deeds  that  the  sale  and 
conveyance  by  said  trustee  to  C.  3.  Gadsden, 
under  which  plaintiff  claims  title,  was  with- 
out power,  and  did  not  pass  the  Interest  of 
tbe  children  of  Mrs.  Sires,  wbo  were  cestals 
que  trasteat  undersald  deeds.  Tbatif  said 
assignment  is  construed  to  be  a  complete 
deed,  there  b^ng  no  words  of  Inheritance 
used  ^ther  as  to  the  trustee  or  the  said 
Martha  M.  Sires,  Mrs.  Sires  wopld  take 
under  It  only  an  estate  for  life,  and  tb^ 
would  be  a  reverter  to  the  grantor,  Peter 
J.  Sires.  That  if  It  shall  be  construed  as 
an  agreement  which  equity  will  enforce, 
tbe  question  will  be,  for  whose  benefit 
will  it  be  enforced?  If  It  Is  held  that  tbe 
trust  Is  only  for  the  life  of  Mrs.  Sires, 
then,  the  trust  being  only  partially  de- 
clared, there  will  be  a  beneficial  Interest  in 
tbe  heirs  of  Peter  J.  Sires,  the  grantor. 
That  the  assignment  being  for  valuable 
consideration,  'and  nut  for  uatnral  affec- 
tion or  other  good  consideration,'  such 
consideration  must  have  been  paid  by 
the  grantor,  Mnekenfnss,  trustee,  and  If 
paid  by  him  from  tmst  funds,  the  agree- 
ment will  be  carried  into  effect  for  the 
benefit  of  those  beneficially  Interested  In 
said  trust  funds,  vis.,  the  children  of  Mrs. 
Sires,  wbo  are  not  parties,  and  are  not 
bound  by  these  proceedings,  and  who  are 
not  stopped  by  any  previous  deeds  of  the 
trustee.  That  It  It  Isdoubtful  only  wheth- 
er the  said  children  who  are  lo  ease,  and 
whose  title  did  not  accrue  nntil  the  death 
of  their  mother,  leas  than  a  year  before  the 
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Institution  of  these  proceedlngB.  haTO 
an  Interest  In  the  property,  and  the  pnr- 
etaaaer  having  notice  of  anch  trusts,  then 
the  title  Is  not  such  as  the  court  will  com- 
pel a  purchaser  to  take,  and  that  the 
complaint  praying  npeclflc  perTorniance 
should  be  rilBmlssed  with  costs.  It  is  fur- 
ther In  evidence  that  on  14tb  February, 
1866,  the  said  B.  8.  D.  Muckenfues  execut- 
ed and  delivered  to  Francis  tSiree  his  bond 
tor  92.000  secured  by  a  mortgage  of  this 
lot  In  Spring  street.  The  bond  Is  signed 
'  B.  8.  D.  Moekenf DBS,  trustee  for  M.  Hires, 
by  consent  of  the  parties.*  The  mortgage 
is  signed  *B.  8.  D.  Mnckenfnss,  Trustee, 
[i..  8.]  By  consent  of  the  parties,  P,  J. 
Bii-es.  [l.  8.]  Martha  M.  Sires,  [i..  s.]* 
(The  originals  produced  are  herewith  filed, 
marked  *  A  and  *  A  6'.)  By  deed  dated 
19th  March,  1869,  the  said  B.  8.  D.  Moek- 
enf ass,  trustee  for  Martha  M.  Sires,  In 
consideration  of  $3,600.  conveyed  this 
lot  In  Spring  street  to  C.  S.  Gadsden  In  fee. 
The  deed  Is  signed  'B.  S.  D.  Muckeiifuss, 
Trustee  for  Mrs.  M.  Sires,  with  my  con- 
sent. Martha  M.  Sires.  [Seal.]'  By  deed 
dated  Ist  October,  187*2,  executed  by  'Mar- 
tha M.  Sires,  Executrix,*  It  Is  recited  that 
the  said  Peter  J.  Slrefl,  having  on  Ist  Jan- 
nary.  18(10,  executed  the  assignment  to  B. 
H.  D.  Muckimlnaa*  and  afterwards  died 
without  having  executed  any  more  formal 
conveyance  of  the  premises;  that  the  said 
premises  having  been  since  conveyed  to  C. 
S.  Giidsden,  and  a  question  having  arisen  as 
to  sufficiency  of  such  assignment  to  pass 
more  than  equitable  title;  that  a  suit  had 
been  threatened  against  the  estate  of  the 
said  Peter  J.  Sires  to  eoinpel  his  executrix 
to  execute  a  proper  conveyance  of  the  le- 
gal title;  to  avoid  the  expense  of  such 
811  It,  the  said  Martha  M.  Sires,  as  execu* 
trlx  under  the  will  of  the  said  Peter  J. 
Hires,  dated  17th  February,  1868,  and  in  pur- 
sance  of  the  power  to  her  given  In  said 
will  'to  sell,  dispose  of,  and  convey  all  or 
any  part  of  bis  e8tat«  in  sncb  manner  and 
upon  such  terms  and  conditions,  and  to 
such  person  or  persons,  as  she  may  deem 
best.*  In  confirmation  of  the  act  of  her 
testator,  and  to  convert  and  change  the 
equitable  estate  created  by  the  assign- 
ment into  a  legal  estate,  conveyn  the  said 

r remises  tu  the  said  C.  S.  fladsden  In  fee. 
t  appears  from  Indorsement '  thereon* 
that  the  said  C.  S.  GadsdA  assumed  pay- 
ment of  the  said  bond  on  lOch  May,  186D, 
and  that  he  paid  the  same  In  full  on  20th 
May,  1872,  and  that  the  said  Francis  Sires 
enten^d  satisfaction  on  the  mortgage, 
which  was  duly  recorded.  It  is  further  in 
evidence  that  the  said  C.  S.  Gadsden 
went  into  possession  of  said  premises,  and 
lived  therein  until  be  sold  the  same  and 
delivered  possession  to  Mary  A.  Kennedy, 
the  plaintiff,  by  deed  dated  18th  Novem- 
ber. 1872.  and  that  the  plnintlff  has  held 
the  same  continually  from  that  time.  The 
case  has  been  carefully  and  thoroughly 
argued  before  me  by  counsel  of  both  plain- 
tiff and  defendant,  and  antborltles  cited  in 
support  of  tlietr  several  positions.  I  will 
give  my  conclusions  on  the  several  ques- 
tions without  attempting  to  recapitulate 
the  argument  or  to  ^ve  all  the  aaltaort- 
ties  clteil  by  counsel. 
**  A  critical  examination  of  the  assignment 
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on  the  conveyance  from  C.  B.  Cassidy  ta 
Peter  J.  Sires,  executed  by  Peter  J.  Sires* 
Ist  Jannary,  1860,  makes  It  extremely 
doubtful  whether  It  was  execnted  in  the 
presence  of  two  witnesses.  It  being  very 
doubtful  whether  Henry  Trescot  signed  as 
a  witness  or  only  as  nsKlster  of  mesne  con- 
veyances,—a  doubt  which  Is  Increased  bj 
the  fact  that  J.  W.  Gray,  the  witness, 
makes  affidavit  only  that  he  saw  P.  J. 
Sires  execute,  without  stating  that  fae» 
with  Henry  Trescot,  witnessed  the  execu- 
tion. This  affidavit  was  not  made  untU 
6th  February,  1866,  at  which  time  It  warn 
recorded.  The  assignment  Is,  I  think, 
therefore,  'an  informal  paper  pnrportlns 
to  be  an  assignmentotthemaber^s interest 
In  a  tract  of  land  witnessed  by  only  one 
witness,  but  based  upon  a  valuable  con- 
sideration :*  as  was  the  assignment  Id  the 
case  of  Pope  v.  Mon^^mery,  24  S.  C.  G04, 
and  which  the  coort  held 'Is  sufficient  la 
^ulty  to  transfer  such  Interest,  and  a 

f roper  conveyance  could  be  enforced.' 
ut  even  If  It  was  executed  in  presence  ot 
two  witnesses,  I  think  it  Is  wanting  in 
some  ementiai  requisites  of  a  complete 
deed,  and  operates  only  as  an  equitable 
transfer,  and  a  proper  conveyance  would 
be  enforced.  The  assignment  Is  expressei) 
to  be  'for  valuable  consideration,'  but, 
apart  from  that,  being  under  seal,  and 
made  in  favor  of  the  wife  of  the  maker,  it 
win  be  executed  in  this  court.  See  Cald- 
well v.  Williams,  1  Bailey.  Eq.  176.  For 
whose  benefit  will  It  be  executed?  The 
assignor  was  ot  course  familiar  with  the 
marriage  settlement  ot  1881,  and  the  deed 
of  1834,  execnted  by  blm  and  his  wll^,  under 
both  of  which  B.S.D.Muckenfa8s  was  trus- 
tee: but  his  assignment  is  not  to  the  said 
Mackenfose  as  trustee  under  either  of  said 
deeds,  nor  to  the  uses  and  upon  the  trusts 
declared  and  limited  ineltherof  said  dtseds. 
but  upon  trusts  essentially  different  from 
those  declared  In  said  deeds.  Tbe  assign- 
ment Is  'for  the  benefit  and  behoof  of  my 
wife,  thesaid  Martha  M.  Sires.*  In  exerela- 
ing  Its  Jurisdiction  over  executory  trusts, 
the  court  ot  chancery  Is  not  bound  by  tbe 
technical  mlee  of  law,  but  takes  a  wider 
range  in  favor  of  the  intent  of  the  par^; 
and,  in  ascertaining  the  nature  and  ex- 
tent of  the  trast*e8tate  of  Mrs.  Sires  nnd^ 
this  assignment,  we  are  not  bound  by  the 
strict  technical  rales  which  would  govern 
In  the  construction  of  a  conveyance  creat- 
ing a  legal  estate,  but  must  look  to  the 
Intent  of  the  parties  as  evinced  by  the 
terms  of  the  asHlgnment.  Therefore,  al- 
though there  are  no  words  of  Inheritance 
used  either  as  to  the  assignee  or  the  bene- 
ficiary, If  It  Is  clear  that  the  assignor  in- 
tended to  create  In  his  wife  all  absolute 
estate  In  fee-simple,  the  court  will  carry 
out  that  Intent.  See  Bratton  v.  Massey» 
16  S.  C.  286,  286.  In  1860  It  was  necessary 
that  there  should  be  a  trusteee  interposed 
to  protect  a  married  woman  In  the  com- 
plete enjoyment  of  her  separate  estate, 
which  nodoubtwastbereasonwhy  the  as- 
signor assigned  to  a  trustee  fortbe  benefit 
and  behoof  ot  his  wife,  if  the  same  terms 
used  in  the  asslgument  were  used  In  a  con- 
veyance since  the  constitution  of  1868  the 
ase  would  be  executed  and  the  wife  would 
take  lAe  legal  estate.   The  arsameiits 
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Qsed  by  the  defendant's  counsel,  that  If  the 
'valuable  consideration*  expreaeed  In  the 
asslf^ment  was  paid  by  MnckenfuBS  from 
funds  derived  from  the  estatra  of  which  he 
was  trustee  under  the  prevlouH  deeds,  the 
aKreetnent  should  be  carried  Into  effect  for 
those  who  have  a  beneficial  interest  under 
said  deeds,— vlx.,  the  children  of  Mrs.  Slrf^ 
who  are  not  parties  to  these  proceedings, 
— and  that,  therefore.tlie title  which  can  be 
made  by  the  plaintiff  is  defectlre,  is  based, 
It  seems  to  me,  on  the  grband  that  such 
payment  Is  to  be  presumed  from  the  fact 
that  the  asslKnmeut  was  to  him  as  such 
trustee,  which  I  have  held  nut  to  be  the 
case  for  .the  reasons  above  given.  I  do 
not  think  the  position  of  the  counsel  la 
sustained  by  the  case  of  Salinas  v.  Pear- 
Ball,  24  8.  C.  179.  which  he  cites.  In  that 
case  the  circuit  Judfce,  whose  decree  was 
affirmed,  held  that 'the  bond  and  mort- 
gage, thefoundatlon  of  that  case,  were  un- 
questionably subject  to  the  same  trusts 
as  the  property  oriKlnally  conveyed.' 
In  the  case  of  Barrett  v.  Cochran,  11  S.  C. 
29,  also  cited  by  defendant's  counsel,  it 
was  said:  'The  fundamental  obligation 
upon  which  this  appeal  Is  based  is  that 
funds  used  to  make  the  cash  payment  on 
the  land  mortgaged  were  trust  funds.  It 
was  incumbent  upon  the  appellant  to  es- 
tablish thin  allpgatton  by  proof,  and  this 
he  has  wholly  failed  to  do,  while,  on  the 
other  hand,  the  testimony  adduced  by  the 
respondent  goes  far  to  show  the  contrary.' 
In  this  case  the  defendant  has  not  only  of- 
fered no  evidence  that  the  consideration 
for  the  assignment  was  paid  from  the 
funds  of  the  truHt-estate  of  which  Mucken- 
fuBS  was  trustee,  but,  on  the  contrary, 
trie  evidence  Introduced  by  htm  as  to  the 
histury  and  dlRpoflltlun  of  the  trust  funds 
so  held  by  him  'goes  far  to  show  thecon- 
trar.v.'  The  action  of  the  '  parties  in  In- 
terest* lu  making  the  bond  and  mortgage 
to  Francis  Sires,  assumed  and  paid  by  C. 
8.  Gadsden,  the  conveyance  to  I'.  S.  Oade- 
den  by  Muckenfuss  and  Martha  M.  Sires, 
and  the  deed  of  condrmatlon  of  Martha 
Sires,  executrix  of  Peter  J.  Sires,  to 
Oadsden,  are  all  evidence  of  the  construc- 
tion given  to  the  asnlgnment.  and  the 
bona  fide  action  thereunder,  and  are  con- 
firmatory of  the  concloslun  I  have  reached 
that  C.  S.  Gadsden,  under  whom  the  plain- 
tiff claims  title,  took  a  good  and  complete 
title  in  fee,  free  from  all  trusts.  The  pos- 
settslon  in  the  parties  is.  In  my  Judgment, 
BUfHcIant  to  cure  any  defects  In  the  paper 
title,  and  to  make  the  title  good.  See 
Lyles  V.  Kirkpatrick,  9  8.  G.  270;  State  v. 
Guano  Co.,  22  S.  C.  t)3.  Although  it  is  ad- 
mitted that  a  purchaser  cannot  be  com- 
pelled to  take  a  doubtful  title.yet  It  Is  also 
true  that  the  court  acts,  not  on  mathe- 
mutical,  but  on  moral,  certainty,  and  a 
person  will  not  be  permitted  to  reject  a 
title  on  account  of  a  bare  possibility.  It 
Is  not  enough  to  Invalidate  a  contract  of 
sale  that  aome  deed  in  the  chain  of  title 
may  be  set  aside  by  some  future  proceed- 
ing. Moral  probability, sufficient  to  make 
a  good  marketable  title.  Is  all  that  1m  re- 
quired. It  Is  not  sufficient  for  the  defend- 
ant to  show  that  the  title  tendered  to  him 
may  possible  be  defeated.  He  must  show 
**«at  there  is  reason  to  apprehend  that  It 
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win  be  defeated.  See  I^urens  v.  Lucas,  € 
Rich.  Eq.  222;  Thompson  v.  Dulles,&  Rich. 
Eq.  876.  The  plaintiff  having  tendered 
such  a  title  as  Is  above  described,  the  de- 
fendant is  bound  to  comply  with  his  con- 
tract, and  the  plaintiff  Is  entitled  to  the 
relief  prayed. 

"Respectfully  reported  with  the  testi- 
mony. 

"(^H.  Richardson  Mii^bs,  Master. 

"Itls  In  evidence  that  Martha  M.  Sires 
died  about  December,  18H8.  a  widow,  leav- 
ing several  children  her  surviving,  wbo  are 
avt  Juris.  Ch.  Richardson  Mii.es.* 

J.  E.  Burke,  for  defendant. 

McIvER,  J.  This  was  an  action  to  «i- 
force  thespeclflcperformance  of  n  contract 
for  the  sale  of  real  estate.  Tbe  defendant 
set  up  two  defenses— i^raf,  that  there  was 
no  contract  valid  under  the  statute  of 
frauds;  aecoatl,  that thetltleoftheplalntlft 
was  not  a  good  and  marketable  title. 
The  issues  In  the  action  were  referred  to 
Master  Miles,  wbo  made  a  full  and  elabo- 
rate report  clearly  setting  forth  the  (arts, 
and  discussing  the  l^al  issues,  (wtalch 
should  be  incorporated  In  the  report  of  the 
case,)  finding  that  there  was  a  valid  con- 
tract, and  that  the  title  was  good  and 
marketable.  To  this  report  defendant  ex- 
cepted, and  the  case  was  heard  by  bis 
honor.  Judge  Hudson,  who.  In  a  short  or- 
der, overruled  the  exceptions,  confirmed 
the  report,  and  adjudged  that  the  defend- 
ant do,  within  80  days,  comply  with  his 
contract.  From  this  judgment  defendant 
appeals  upon  the  several  grounds  set  out 
in  tbe  record,  which  need  not  beset  out 
here,  as  they  will  sufficiently  appear  from 
the  discussion  of  the  questluns  raised 
thereby. 

First,  was  there  such  a  contract  for  the 
sate  and  purchase  of  the  real  estate  in 
question  as  would  be  valid  under  the 
statute  of  frauds.  The  claim  on  the  part 
of  the  plaintiff  is  that  the  contract  Is  to  be 
found  in  a  letter  from  tbe  defendant  to  the 
pialntilT,  and  the  reply  thereto,  of  which 
the  following  are  copies : 

"Charleston,  S.  G.,  Jan.  7,  1888.  Miss 
M.  A.  Kt  imedy,  SummervIUe.  S.  C:  After 
thinking  over  the  matter  In  reference  to 
purchasing  the  property  at  your  flgares,  I 
have  decidefl  that  I  would  not  give  more 
than  ♦8,800  cash.  Should  you  accept, 
please  give  me  an  early  reply;  also  send 
deeds,  papers,  etc,  for  examination.  If 
not.  I  am  ready  at  any  time  to  settle  for 
the  year's  rent.  Yours,  very  respectfully, 
Geo.  H.  Gramuno.  " 

"SummervIUe,  8.  CJauuy.  9.1888.  Mr. 
Geo.  H.  Oramling,  C'harleslon,  S.  O.— Dear 
Sir:  Your  favor  of  7th  Inst,  came  duly  to 
hand,  and  carefully  noted.  I  would  like 
to  have  realized  more  than  your  offer  of 
93,^,  for  my  house,  as  I  i-eally  think  It  Is 
worth  more;  but,  as  you  state  you  wiU 
not  give  more,  I  will  accept  your  offer  of 
thi'ee  thousand  right  hundred  dollars. 
This  is  to  be  clear  of  expense  of  titles,  etc 
Alt  taxes  is  paid,  both  state  and  eity. 
There  Is  one  year's  Insurance  paid  on  the 
house,  which  I  expect  you  to  pay.  I  will 
send  all  the  papers  to  you  by  Tuesday. 
Yours,  ven^  respectfully,  M.  A.  Ksnnsdt. 
Per  D.  C.  Ebaugb." 
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Now,  while  It  la  not,  and  cannot  be,  de- 
nied tbat  a  valid  contract  for  the  sale  of 
real  estate  may  be  made  out  by  putting 
tosether  a  letter  ol  tbe  defendant  to  the 
plaintiff,  and  the  plaintiff's  reply  thereto, 
or  rice  rsntA,  provided  all  tbe  esnentlal 
terms  ol  thecoDtractcanbp  jgathered  from 
the  terms  of  snch  letters,  tbe  contentluu 
In  this  case  is  that  nil  the  essential  terms 
of  the  contract  cannot  be  gathered  from 
these  letters  (1)  becanse  tbe  property  la 
Dot  specified ;  (2)  because  the  price  to  be 
paid  Is  not  agreed  upon  deflnlt^y.  It  Is 
true  that  no  particular  piece  of  property 
ts,  la  terms,  specified  in  either  of  the  let- 
ters; and,  if  there  la  nothing  in  the  letters 
designating  the  particular  property  for 
which  the  offer  Is  made  and  accepted,  tbat 
would  be  fatal  to  the  validity  of  the  con- 
tract. Church  of  Advmt  t.  Farrow,  7 
Rich.  Eq.  87R:  Hyde  v.  Cooper.  13  Rich. 
Bq.  SSU;  Hnmbert  t.  Brisbane,  26  8.  C. 
GOV.  But,  while  parol  evidence  la  Inad- 
mlaslble  to  supply  an  omiaalon  In  tbe 
writing  of  any  reference  to  the  particu- 
lar property,  yet  each  evidence  is  com- 
petent to  show  the  sltaatton  and  anr- 
ronndlng  circumstances  of  the  parties, 
and  thereby  Identify  tbe  particular  prop- 
erty referred  to  In  writing.  Thus,  where 
there  Is  a  proposition  to  sell,  and  an 
agreement  to  buy,  tbe  honse  lu  which 
plaintiff  reHldeu.  there  Is  no  doubt  tbat 
parol  evidence  would  be  admlasible  to 
show  In  what  particular  house  he  did  re- 
side, as  there  could  not  be  ashadnwof 
doubt  that  both  of  the  parties,— the  one 
In  making  the  offer,  and  tbe  other  In  ac- 
cepting It,— had  relerenceto  the  aame  prop- 
erty ;  and  that  Is  the  great  point.  Hence, 
it  may  be  stated  as  a  rule  that  whenever 
the  writing  or  writings  relied  upon  shit  win 
themselves  tbat  both  parties  referred  to 
tbe  same  property,  then  tbe  requirements 
of  the  statute  are  fulfilled,  and  parol  evi- 
dence may  be  resorted  to  for  the  purpose 
of  designating  what  particular  piece  of 

Eroperty  both  parties  had  r^renceto; 
ut,  where  It  does  not  appear  from  the 
writings  themselves  what  property  was 
referred  to  by  the  parties,  then  parol  evi- 
dence ia  not  competent  to  abow  that  fact. 
In  other  words,  tbe  writings  relied  upon 
most,  in  and  of  themselves,  lumlah  the 
eTldence  that  the  minds  of  the  partiea  met 
as  to  the  particular  property  which  tbe 
one  proposed  to  sell,  and  tbe  other  agreed 
to  buy,  and  when  snch  evidence  ie  not 
found  in  the  writings,  it  cannot  be  aup- 
pUed  by  parol;  but  when  It  ie  found  there 
then  parol  evidence  of  extrinsic  circum- 
stances may  be  resorted  to  for  tbe  purpose 
of  specifically  designating  the  property  to 
which  both  parties  are  ahown  to  have  re- 
ferred by  the  terms  of  the  writings. 
This  doctrine  Is  fully  established  by  tbe 
authorities  cited  In  the  master's  report, 
which  need  not  be  repeated  here.  Apply 
thla  rule  to  the  present  case.  While  It  Is 
trus  that  no  specific  property  Is  described 
In  the  letters  which  passed  betwem  tbe 
parties,  yet  we  do  not  think  there  can  be 
any  doubt  that  the  terms  of  the  tetters 
show  that  both  parties  referred  to  the 
■same  propert.y, — the  property  which  the 
defendant  had  rented  from  the  plaintiff. 
When  the  dirfeadant  wrote  to  the  plaintiff 


GBAMLING.  1087 


proposing  to  give  a  certain  price  tor  a 
piece  ol  property,  and  concluded  by  May- 
ing that,  if  bis  offer  to  bny  was  not  ac- 
cepted, he  was  ready  to  aettle  for  the 
year's  rent,  could  there  have  been  a  doubt 
In  the  mind  of  the  plaintiff  thattbe  defend- 
ant proposed  to  buy  the  property  which 
he  then  occupied  under  a  lease  from  the 
plaintiff?  It  seems  to  us  tbat  the  terms 
uaed  in  defendant's  letter  to  plaintiff  ad- 
mit of  no  other  constractlon  than  that  he 
proposed  to  buy,  at  a  stated  price,  the 
property  which  he  had  rented  from  the 
plaintiff;  but,  U  his  offer  should  not  be  ac- 
cepted, he  was  ready  to  aettle  fur  the 
year's  rent.  Kent  of  what?  Why,  neces- 
sarily, of  the  property  which  he  had  pro- 
posed to  bny.  Tbe  plaintiff  could  not 
have  failed  to  understand  from  the  terms 
of  tbe  defendant's  letter  that  he  wished  to 
bny  the  property  which  be  was  then  rent- 
ing from  her,  and  offered  a  specific  sum  of 
I  money  therefor;  but.  If  bis  oRer  ahoold 
not  be  accepted,  he  was  ready  at  any  time 
I  to  aettle  for  the  year's  rent  of  the  proper- 
*  ty.  When,  therefore,  the  plaintiff  replied 
to  tbat  letter  accepting  the  offer.  (If,  in- 
deed, she  did  accept,)  there  can  be  no 
doubt  that  the  minds  of  tbe  parties  met  as 
to  the  particular  property  referred  to,  and 
hence  we  think  It  clear  tbat  defendant's 
flrat  objection  to  the  validity  of  the  eon- 
tract  cannot  be  sustained. 

Tbe  second  objection  raises  a  question 
of  more  difficulty.  It  cannot  be  doubted 
that  the  price  to  be  paid  Is  one  of  the  es- 
sential terms  of  a  valid  contract  for  the 
sale  of  real  estate,  and  the  practical  In- 
quiry here  is  whether  the  letters  relied 
upon  contain.  In  themselves, evidence  that 
the  mlndaof  the  parties  ever  met  as  to  the 
price  of  the  .property  In  question.  The 
defendant's  letter  undoubtedly  does  con- 
tain an  offer  of  a  spedflc  sum  of  money, 
(93,800  cash.)  and  the  defendant  distinctly 
declares,  "1  would  not  give  more."  The 
plaintiff  replied,  eaylng:  "I  will  accept 
your  offeror  three  thonaand  elghtbondred 
dollara.  This  Is  to  be  clear  of  expense  of 
titles,  etc."  Can  this  beregardedaa  an  un< 
qualified  acceptance  of  defendant's  offer; 
or  Is  It  not  ratherto  be  regarded  as  a  con- 
ditional acceptance?  Ia  It  not  the  same 
thing  as  If  plaintiff  had  said : "  [  will  accept 
your  offer  of  $8,900  provided  yon  will  pay 
the  expense  ot  titles,  etc.?"  It  seems  so 
to  us.  If  so,  then  It  cannot  be  said  that 
the  letters  contain.  In  theraaelves,  the 
evidence  that  the  minds  ot  the  parties  ever 
met  as  to  the  very  material  matter  of  the 
price  to  be  paid,  for  defendant's  letter  nut 
only  contained  an  offer  of  aapeclflcsum 
of  money,  but  was  accompanied  by  a  dec- 
laration that  he  wonld  not  give  more, 
while  plaintiff's  letter  does  not  furnish  the 
evidence  of  an  unqualified  acceptance  of 
defendant's  offer;  but,  on  the  contrary, 
shows  tbat  she  accepted  upon  condition 
that  defendant  will  pay  more.  In  other 
worde,  defendant's  letter  coutalns  an  offer 
of  $3.S00.  and  nothing  more,  while  plaintiff's 
reply  shows  that  she  was  willing  to  accept 
the  deloidaut's  offer,  provided  he  would 
pay  more,  vis.,  the  "expense  of  titles,  etc. " 
We  do  not  see,  therefore,  how  It  can  be 
said  that  the  letters  show  that  the  minds 
of  the  parties  ever  met  aa  to  tbe  material 
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matter  of  price.  It  is  true  that  the  differ- 
ence between  the  amouDt  offered  and  the 
amount  agreed  to  be  accepted  is  smalt, 
but  that  cannot  aflect  the  qaeation.  The 
fact  that  there  wan  a  difference  Is  qnite 
■nfficlent  to  show  that  the  inlods  of  the 
parties  nerer  met.  The  maxim,  tfa  m/of- 
mts  BOD  curat  lex,  has  no  application  to 
muucy  demands.  Nix  v.  Bradley,  6  Blch. 
£q.  43.  It  is  stated  in  the  argument  of 
one  of  the  counsel  for  plaintiff  that  "the 
well-«(ttabllBhed  rule  in  Charleston  Is  that 
the  parehaser  pays  tor  papers, "  bat  we 
find  no  evidence  In  the  case  of  any  soch 
rule  or  custom ;  and,  in  the  absence  of  any 
such  evidence,  we  must  consider  the  case 
under  the  rule  of  taw.  That  rule,  as  we 
understand  It,  is  that,  in  the  absence  of 
any  asrreeroent  to  the  contrary,  shown 
eltlier  hy  direct  evidence  or  inferred  from 
the  custom  shown  to  prevail  In  any  par- 
tlcalar  place,  the  vendor  must  pay  for  the 
expense  Incurred  In  mailing  titles.  When 
a  person  makes  a  contract  to  sell  a  piece 
of  real  property  It  is  necessarily  implied 
that  he  must  make  a  conveyance  thereof, 
and,  consequently,  he  must  bear  the  ex- 
pense ot  making  such  conveyance.  Hence 
It  baa  become  a  very  general,  if  not  uni- 
versal, custom,  when  property  Is  to  be 
sold  under  the  order  or  process  of  the 
court,  to  provide  in  the  order  and  adver- 
tisement that  the  purchaser  is  to  pay  for 
papers. 

It  only  remains  to  consider,  on  this 
branch  of  the  ease,  an  authority  much  re- 
lied on  to  sustain  a  contrary  view  to  that 
which  we  have  adopted,  and  that  is  the 
case  of  Neufville  v.  Stuart.  1  Bill.  Eq.  1S8. 
In  that  case,  as  in  this,  the  effort  was  to 
establish  the  contract  by  letters  which  had 
passed  between  the  parties.  The  defend- 
aut*s  letter,  dated  1st  March,  18S1,  con- 
tained a  specific  offer  ot  $6,000  cash,  and 
$2,000  in  January.  1882,  for  the  plantation 
on  which  Mr.  Neufville  resided,  containing 
869  acres,  to  which  plaintiff,  through  her 
attorney,  replied,  saying:  "I  have  to  ac- 
knowledge your  letter  of  the  1st  of  March, 
which  came  to  hand  by  tbls  day's  mail, 
offering  8,000  dollars  for  the  tract  of  land, 
being  the  settled  plantation  on  which  Mr. 
Neufville  resided,  containingR09  acres,  vis. : 
$ft.000  caab.  and  $2,000  in  January,  1H83. 
I  accept  the  offer,  and  wilt  deliver  posses- 
sion aasooo  as  yon  please.  The  deed  will 
be  signed  by  Mrs.  Neufville  as  soon  as  a 
conveyance  can  be  forwarded  to  ber.  I 
will  be  ready  to  receive  the  6,000  dollars 
when  poRseHsion  Is  taken,  and  your  bond 
and  moi-tffage  for  the 2,000  dollars  (with 
Interest,  I  presume,  from  the  date)  may  be 
delivered  when  Mrs.  Neufvllle's  deed  Is  de- 
livered to  you.  •  •  •  I  have  written  to 
the  overseer  to  prepare  forgiving  you  pos- 
session." The  question  in  the  case  was 
wbethertheletterof  the  plaintiff  contained 
an  unqualified  acceptance  of  the  offer  con- 
tained In  delendant's  letter,  or  whether 
the  words  In  parenthesis, "  with  Interest,  I 
presume,  from  the  date,"  contained  In 
plaintlfTa  lettar.  Imported  a  conditional 
acceptance  only.  It  was  very  properly  held 
that  there  was  an  unqualified  acceptance 
of  the  offer  made  by  defendant,  and  that 
the  words  in  parenthesis,  la  a  subsequent 
part  of  the  letter.  In  lefermce  to  the  mode 


of  drawing  the  bond  to  be  given  for  the 
credit  portion  of  the  price,  which  bad  been 
agreed  upon,  were  not  used  for  the  pur- 
pose ot  Importing  any  additional  term 
into  the  contract,  bat  simply  aa  iDdlcatiug 
the  construction  wbk:h  plcdntlff  tboaght 
ought  to  be  placed  upon  one  of  the  terms 
of  the  contract,  as  made  by  a  previous 
part  of  the  letter.   It  is  very  obvioaa  that 
there  is  a  marked  difference  between  that 
case  and  this.   There  the  plaintiff,  after 
reciting  theterms  of  defendant's  offer.  «ays 
explicitly;  "I  accept  the  oOWt  and  will  de- 
liver possession  as  soon  as  yon  please. " 
This,  undoubtedly,  was  an  unqualified  ac- 
ceptance of  the  offer,  as  made  by  the  de- 
fendant, and  was  manifestly  Intended  so 
to  be ;  and  the  fact  that  plaintiff,  in  a  sub- 
sequent part  of  the  letter,  used  the  expres- 
sion found  In  parenthesis  in  refereoce  to 
the  intereat.  was  clearly  intended,  not  to 
Import  any  additional  term  into  the  con- 
tract which  had  already  been  cloaed,  but 
was  simply  Intended  to  Indicate  the  con- 
struction which  plaintltr  thought  ought  to 
be  placed  upon  a  contract  already  made. 
Here,  however,  there  was  no  anqualined 
aecttptaace  of  defendant's  offer  of  $3,W0, 
bat  the  acceptance  was  upon  condition 
that  the  defendant  should  pay  more  than 
that  sum,  to-wlt,  the  expense  ot  titles, 
etc.   It  is  very  obvious,  from  the  diwutisloa 
of  the  question  In  Neufville  v.Stnart,that. 
It  the  plaintiff  there  had,  as  here,  accompa- 
nied the  acceptance  of  the  offer  of  ddend- 
ant  with  a  condition  that  the  $2,000  was 
to  bear  interest  from  date,  the  conclottioa 
would  have  been  different.  If.for  example, 
the  plaintiff  In  that  case.  In  Btatlng  the 
terms  of  defendant's  offer,  bad  added  to 
the  words  "$2,000  in   January,  1832."  the 
words  **  with  interest,  I  presume,  from  the 
date,"  orhadaddedto  the  words"  I  accept 
the  offer,  **  the  words  "thecredlt  portion  to 
bear  interest  from  the  date,"  there  can  be 
no  doubt  that  the  court  would  taave  held 
the  alleged  contract  Invalid  undertbestat- 
ate  of  frands ;  for,  in  such  a  case,  the  de- 
fedant  would  be  found  making  an  offer  to 
buy  on  certain  terms,  while  the  defendant 
would  be  found  accepting  the  offer,  with 
an  additional  term  Incorporated  into  It. 
It  Is  clear,  therefore,  that  the  rase  of  Neuf- 
ville V.  Stuart,  is  so  entirety  different  from 
this  as  to  furnish  no  anthortty  In  tbepres- 
ent  case.   It  seems  to  us,  therefore,  that 
there  is  no  valid  coutract  under  the  stat- 
ute of  frauds  established  In  this  case,  and 
that,  upon  this  ground,  the  Judgment  be- 
low must  bereversed.  Ttilswould obviate 
the  necessity  of  considering  the  qaestlon 
as  to  the  validity  of  plaintiff's  title,  but. 
as  that  question  has  been  made,  and  fully 
an?ued,  we  wll  proceed  to  determine  it.  In 
view  of  the  very  satisfactory  manner  In 
which  the  question  ot  title  has  been  dis- 
cussed by  the  master  In  his  report  we  do 
not  deem  It  necessary  to  go  over  the  same 
ground,  but  are  content  to  adopt  bis  coq- 
clusion,  concnrred  In,  as  It  Is, by  the  circuit 
Judge. 

The  only  remaining  qaestfon—aa  to  the 
form  of  the  Jadgment— is  not,  under  the 
view  which  we  have  taken,  a  practical 
question,  but  we  may  say  that  it  appean 
to  be  In  the  usual  form,  and  not  objectloo- 
able.  The  qaeation  In  rcfsrenea  to  this 
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matter,  raised  by  appellant,  wonld  more 
properly  arise  when  It  la  Bouffht  to  enforce 
«acb  aJuclffaientbyattachRient.  Thejudef> 
inent  of  thla  conrt  la  that  tfae  Jndgroent  of 
the  clrcalt  eoart  be  revenied,  and  that  the 
complatnt  be  dismlBHed  upon  the  Rround 
that  the  contract,  of  which  spedflc  per- 
formance Is  MooKht  to  be  eniorced,  la  not  a 
Talld  contract,  under  theatatnte  otlrauda. 

BiMPBOMt  C.  J.,  and  McGowak,  J.,concQr. 


Patb  t.  Hasklx,  et  at, 

iffypniM  Count  tif  yorOk  OanMna.  Oct  9S, 
18B0.) 

CUTTKLB— FOSaiSBION— TlTLI. 

In  Borth  Carolina,  four  years'  possewion  of 
•Mwing- machine  by  a  pledvee  of  the  lessee  of  the 
iDBcfaine  does  not  confer  title  <ai  the  pledgee  so 
ttiat  he  oan  recover  it  from  the  true  owner,  who 
baa  peaceably  gotten  poaseaaion  of  it. 

Appeal  from  superior  court,  Wayne 
county;  Brown,  Judee. 

Action  by  JackBun  Pate  against  H.  S. 
Haiell  and  the  Singer  Sewlng-Maehlne 
Company  to  recover  posseselon  of  a  eew- 
Ing-niachlne.  Defendant  Hazell  took  puB> 
BeaHlonoI  themachlne  in  question  asag^nt 
of  ttieSlneerUewing-MacblueCompany.lts 
legal  owner. 

W.  S.  O'B.  RobiuBOB,  for  plaintiff. 

Shepherd,  J.  The  defendant,  the  legal 
owner  of  the  sewing-machine,  leased  It  to 
Annitt  Smith,  (now  Mrs.  Atkinson.)  who, 
with  her  buHband,  pledged  It  to  the  plain- 
tiff. The  plalntiR  held  It  In  his  posseBHion 
about  four  yeam,  when  it  was  diHCovered, 
and  taken  by  the  defendant.  The  plaln- 
tin  claims  title  by  reuMon  uf  his  four  years' 
ptMsesslon.  It  Is  argued  that  the  poseea- 
■Itm  of  a  chattel  conf«'rs  title  when  the 
poflsesslun  has  been  ofsufflfient  duration 
to  bar  an  action  for  its  recovery,  and,  for 
tills  pusttloD,  the  case  of  Campbell  v.Hnlt, 
]ir>  U.  S.  620,  6  Sup.  Ct.  Rep.  2UU,  Is  cited. 
Whatever  may  have  bt-en  held  by  that 
court,  we  are  of  the  opinion  that  no  such 
principle  bnsererbeen  recognised  as  a  rule 
of  thecomnum  law  In  North  Carolina.  Such 
was  the  statute  law  before  the  adoption 
of  the  present  Code,  (see  chapter  65,  9 
20,  Rer.Code,)  but  this  was  repealed,  lea t> 
Ing  no  fixed  period  when  such  possession 
ahnuld  raise  a  conclusive  presumption  of 
title.  There  Is  no  doubt  that  the  poHsea* 
alon  of  a  chattel  Is  prima  fucle  evidence  of 
ownerahip.  and  thlH  possession,  if  adverse 
and  long  continued,  may  ripen  Intoagood 
title:  but  we  cannot  bold,  in  the  absen<» 
of  legislation,  that  four  years*  possession, 
eapeclally  under  the  circumstances  of  this 
case,  can  hare  the  effect  of  defeating  the 
true  owner,  who  is  lu  the  actual  pi 
■ion  ol  bis  property.  Atflrmed. 


GOOB  T  SUITH. 

(Suprmu  Own  (tf  Jfarth  Corotlna,  Oct  Wt. 

18B0.) 

VMMLosasB  or  KovroAoaa— Win  ov  Asnsr- 
AKca — NoTiom. 

Whereat  thesame  time  at  which  final  Jndg- 
aent  la  rendered  la  afanclosore  pBooeedlDg,  ooa- 
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finning  the  sale  and  directing  the  execatlon  of  a 
deed  to  plalntUt,  a  motion  ud  order  for  writ  of 
asslBtance  is  made,  no  actual  notice  to  defendant 
of  the  motion  ia  neoeaaary,  defendant  being  pre- 
sumed to  have  notloa  of  all  motiinia  nada  Mmah 
term. 

Motion  of  defendant  to  set  aside  an  oi^ 
der  for  a  writ  of  assistance,  heard  before 
MacRae.  J.,  at  March  term, 1890, of  Wayne 
superior  court.  The  Judge  found  the  facts^ 
and  refused  the  motion.  The  defendant 
excepted,  and  aaslgned  as  error  that  It  ap- 
peared from  the  facts  fonnd  that  the  d^ 
fendant  had  no  actual  notice  of  the  plain- 
tiff's motion  tor  the  writ  of  aeelBtance; 
that  defendant  was  represented  by  coun- 
sel in  the  foreclosure  proceedings  in  which 
the  said  writ  was  moved  for,  who  was 
present  In  court  at  the  time  the  motion 
was  made,  and  offwed  no  objection  to  tfae 
granting  of  the  same,  which  notice  waa 
insufficient.  Tfae  court  denied  the  motion 
to  set  aside  the  order  for  writ  of  aHtfto^ 
ance,  and  the  defendant  appealed. 

a  B.  Ayeock,  for  plalatlO. 

Clark,  J.  In  Knight  v.  Houghtalllng, 
94  N.  C.  408,  It  is  held  that  a  writ  of  asHlst- 
ance  Is  neverlssued  except  **nponnotlee  to 
the  person  In  possession,"  and  upon  pro<rf 
of  a  demand  and  refnsal  ol  possession.  A 
presentation  of  the  deed  to  the  party  la 
naually  necessary,  but  is  disttensed  with 
where  he  is  aware  of  It  already.  It  fa 
found  as  a  fact  lu  the  preeent  case  that 
there  was  a  demand  under  the  deed,  and  a 
refusal  of  possesuion;  also  that,  though 
there  was  no  actual  notice  of  the  motion 
served,  the  motion  was  made  at  the  same 
term  of  the  court  at  which  final  Judgment 
was  rendered  In  the  foreclosure  proceed- 
ings by  couflrmlng  the  sale,  and  directing 
the  deed  to  be  executed  to  plaintiff.  The 
counsel  who  had  represented  the  defend- 
ant throughout  those  proceedings  were 
present  Id  court  when  the  motion  and  an 
onler  lor  a  writ  of  assistance  was  made^ 
and  raised  no  objection  to  the  same. 
Though  a  final  Judgment  di>es  not  tenul> 
nate  all  connection  of  counsel  with  the 
case,  notice  of  the  motion  made  sntme- 
quent  to  that  term  of  court  must  be  served 
on  them.  Allison  v.  Whittier,  101  N.  a 
400.  8  S.  E.  Rep.  888;  Branch  v.  Walker.  93 
N.  C.  87;  Rogers  v.  McKensle,  81  N.  C.  164. 
But,  while  the  action  is  pcndlng.no  actual 
notice  Is  required,  as  all  parties  are  pr^ 
sumed  to  have  notice  of  all  muttons,  oi^ 
ders,  and  decrees  made  in  the  cause.  Daw- 
kins  V.  Dawklns,  93  N.  C.  2HS;  Williams  v. 
Whiting.  94  N.  C.  481 ;  University  v.  Lassl. 
ter.  ^  N.  C.  88;  Hemphill  v.  Moore.  104  N. 
C.  879, 10  8.  E.  Rep.  818.  The  motion  here 
was  made  at  the  same  term  at  which  final 
Judgment  was  rendered.  During  that 
term,  each  Judgment  was  still  in  ffeii,  and 
motions  affecting  the  rights  of  the  parties, 
such  as  motions  for  new  trial  to  set  aside 
the  .verdict  or  the  Judgment,  and  many 
others.are  constantly  made  without  serv- 
ing notice,  and  we  see  no  reason  why  the 
same  mle  shonld  not  apply  in  this  case. 
It  Is  only  when  a  motion  Is  made  8nbee> 
qnent  to  the  term  at  which  a  final  Judg- 
ment is  rendered,  that  notice  Is  exacted. 
The  order  having  been  made  at  the  term 
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when  final  Jodgment  was  rendered,  the  de- 
fendant bad  legal  notice  ol  wbat  tran- 
spired. 

Pbr  Cubiau.  No  error. 


BoRWBix  T.  Snow  et  ul. 

iakmreme  Court  of  North  CaroUna.  Oct  97, 

1890.) 

DSBD — EeTATI  ComrsTBD. 
Iptestate'a  heirs  at  law  were  plaintiff  and 
tour  other  children.   Intestate  had  on  his  life  a 

BDllcy  of  insurance  for  the  benefit  of  biswife  and 
ve  diildren.  BTOonsent  of  the  beneficiaries  the 
administrator  collected  and  used  the  insnrance 
money  in  paying  decrees  against  decedent  There- 
After,  plaintiff  executed  Ut  one  N.,  as  trustee,  a 
deed  of  all  plaintiff's  "rie^t,  tiUe,  intereet, 
claim,  and  demand,  in  and  to  the  estate  of  his 
deceased  father,  *  *  *  inclndinff  his  interest 
Intbetractof  land.  •  *  •  the  said  interest  in 
a»[4  estate  and  land  being  one  andirlded  one-fifth 
bttnest  therein. "  Held,  tliat  the  deed  conveyed 
only  plaiutifl's  Interest  aa  heir,  and  not  his  claim 
against  the  estate,  by  reason  of  the  insuranoe 
money  which  had  been  expended  for  it  by  con- 
sent of  the  beneficiaries. 

Appeal  from  an  order  ol  Botkin,  Jadfce, 
made  at  February  term,  18B0,  of  Vance 
aaperior  conrt. 

■  On  the  12th  day  of  Anffoet,  1884.  Heniy 
H.  Harwell  died  In  the  connty  of  Vance, 
poseeesed  of  a  larxe  and  ralnable  estate 
In  Vance  and  GrauTlUe  counties,  and  al- 
so a  Talnable  plantation  In  Mecklenburg 
county.  Va.  His  heirs  at  law  were  plain- 
tlfr.  Samuel  Burwell,  and  four  other 
children.  J.  S.  Burwell  qualified  aa  ad- 
ministrator a  lew  days  after  his  death. 
TL'he  said  Henry  H.  Burwell  had  a  policy 
nn  his  life  In  the  Connectleat  Mutual 
InRurance  Company  In  the  sum  of  flO,- 
000,  lor  the  benefit  of  his  wife  and  fire 
children,  to-wlt:  Harry  H.,  Nannie  H..  Jo- 
seph S.,  Carrie  8..  and  Samuel  Burwell, 

the  plaintiff.  On  the  day  of  , 

1884»  the  said  Joseph  S.  Burwell,  as  axent 
(or  the  widow  and  said  fire  children,  col- 
lected said  Insurance  money,  and,  with 
thelrconeent.pald  the  same,  as  administra- 
tor ol  Henry  H.  Burwell,  deceased,  on  the 

  day  of  ,1884,  to  the  Bank  of 

Uecklenburgr.  Va.,  In  discharge  of  certain 
decrees  of  the  circuit  court  ot  Mecklenburg 
county,  Va.  against  said  Henry  H.  Bur- 
well. deMased,  taking  do  as^gnmoit  of 
«ald  decrees  to  any  one.  Afterwards,  to- 
wlt,  on  the  11th  day  of  September,  18S6, 
the  said  Samuel  Burwell  executed  a  deed 
■of  trust  to  Andrew  J.  Harris,  trustee,  for 
the  benefit  ofT.  D.  Neal,  Jr.,  "on  all  his 
right,  title,  Intereet.  claim,  and  demand  in 
and  to  the  estate  of  hia  deceased  father.  H. 
H.  Burwell,  Including  his  Interest  in  the 
tract  of  Ifmd  In  Mecklenburg  county,  Vlr- 
jclnla,  known  as  the 'Rawlins  Farm,*  the 
«flM  Interest  In  said  estate  and  land  being 
one  undivided  one-fifth  Interest  therein." 
Said  deed  iu  trust  was  recorded  In  Vance 
county  on  the  18th  September,  1886,  and 
In  Mecklenburg  county,  Va.,  In  a  few 
days  after  May  term.  18B8,  of  Vance  supe- 
rior court.  The  debt  secured  In  said  deed 
In  trust  Is  still  due  and  owing.  At  the 
October  term.  1885,  of  Vance  superior 
court,  J.  D.  Cooper  tmd  otbers,  B.  A.  Bul- 


lock, executor,  and  John  Hargrove.  Insti- 
tuted their  several  suits  against  the  said 
J.  S.  Barwell,  administrator,  and  the 
heirs  at  law,  to  collect  debts  due  tbem  by 
the  Intestate,  Henry  H.  Barwell,  deceased. 
At  February  term,  1887,  of  Vance  saperlor 
court,  these  cases  were  consolidated,  and 
referred  to  W.  H.  Cheek,  as  referee,  who 
filed  his  report  on  the  16th  October.  1887. 
At  the  May  term,  1888,  of  Vance  superior 
court,  a  decree  was  made.  In  wbicb. 
among  other  things.  It  is  adjudfced  "that 
so  much  of  the  report  as  ascertains  and 
states  the  indebtedness  of  the  estate  of  H. 
H.  Burwell,  deceased,  be,  and  the  same  Is. 
hereby  confirmed,  with  the  amendment 
thereto  that  the  sum  of  eleven  thousand 
two  hundred  and  fifty-two  98-100  dollars 
paid  to  the  Bank  of  Mecklenburfc  shall  be 
a  debt  against  said  estate  In  favor  of  Su- 
san C.  Barwell,  H.  H.  Burwell,  Joseph  S. 
Burwell,  Samuel  Burwell,  Nannie  Landis. 
and  Carrie  Marrow.  In  equal  proportiuoH; 
but,  it  appearing  to  said  court  that  the 
said  H.  H.  Burwell  and  Jos.  8.  Harwell 
are  Indebted  to  said  estate  lu  sums  great* 
er  than  their  Intereet  In  said  debts,  their 
2-6  Intereet  therein  is  hereby  declared  to 
be  discharged  and  paid.  *  *  *  It  ap- 
pearing to  the  court  tbatthe  above-stated 
indebtedness  of  Mrs.  Susan  C.  Barwell,  H. 
H.  Barwell,  Jos^h  S.  Burwell.  Samuel 
Burwell,  Nannie  Iiandls,  and  Carrie  Mar- 
row, in  respect  to  money  advanced  to 

f>ay  off  the  debt  of  the  Intestate,  was  paid 
n  two  Judgments  or  decrees  in  the  circuit 
court  of  Mecklenburg  county,  Virginia, 
and  that  the  Intratate  was  the  owner  of 
one-half  of  a  tract  of  land  In  said  county 
and  state  known  as  the  *  Rawllna  Farm.* 
and  which  said  interest  is  worth,  accord- 
ing to  the  report  of  the  referee,  $6,000,  and 
which  they  have  agreed  to  take  at  said 
value,  In  part  payment  of  the  same  debt, 
and  which  the  court  finds  for  the  best  in- 
terest of  the  estate;  and  the  said  estate 
and  the  said  land  Is  hereby  declared  to  be 
the  property  of  the  said  four  parties.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
that,  after  deducting  the  2-6  Interest  of  the 
said  H.  H.  Burwell  and  Joseph  8.  Burwell 
In  said  original  amount,  the  same  shall  be 
further  reduced  by  the  sum  of  six  thousand 
dollars,  and  the  balance  of  said  debt  shall 
be  proven  against  the  estate  of  said  Intes- 
tate In  North  Carolina."  The  deftedanta 
George  H.  Snow  and  C.  M.  Cooke  were 
appointed  commissioners  to  sell  the  real 
estatn  of  the  said  H.  H.  Burwell,  deceased, 
and  distribute  the  proceeds  as  directed  In 
said  decree.  At  the  February  term,  1890, 
of  Vance  snperior  court,  the  plalntllT  gave 
tbe  defendants  George  H.  Snow  and  C.  M. 
Cooke,  commlaaioners,  a  notice  to  show 
cause  why  an  order  should  not  be  madedi- 
rectlng  them  to  pay  to  plaintiff  his  one 
sixth  interest  in  the  Judgment  for  the  sum 
of  $11,250.98,  In  favor  of  Susan  C.  Bur- 
well, H.  H.  Burwell,  Joseph  S.  Bnrwell, 
Nannie  Landia.  Carrie  Marrow,  and  the 
said  Samuel  Barwell,  rendered  In  the  de- 
cree made  by  Hon.  A.  C.  Cosbt,  Judge,  at 
May  term,  1888,  of  Vance  superior  coart, 
of  John  Hargrove  v.  Joseph  S.  Bnrwell. 
Adminl8trator,etal.;  K.  A.  Bullock,  Bxec- 
ntorv.  H.  H.  Bnrwell  et  aL;  and  J.  D. 
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Cooper  et  al.  v.  J.  S.  Burwell,  Admliutra- 
tor,  et  al.,— after  flrst  deducting  from  said 
Samuel  BnTweirgioterest  In  said  Judgment 
tbeaum  of  f 1,500.  The  defendants  Couke 
and  Snow  filed  an  anBwer  in  which  they 
admitted  having  In  their  hands  certal? 
sums  of  money  which  they  would  hare 
paid  over  to  Samuel  Burwell  but  for  the 
factthatoneT.D.Neal,Jr.,badglTeii  them 
a  notice  that  Samuel  Burwell  had  exe- 
cuted a  deed  In  trust  on  his  Interest  In  hla 
lather's  estate  for  the  benefit  of  the  said 
T.  D.  Neal,  Jr.,  and  that  they  were  ready 
to  pay  to  either  party,  aa  the  court  might 
direct.  The  said  T.  D.  Neal,  Jr.,  who  was 
allowed  to  become  a  party,  also  filed  an 
answer,  In  which  he  aaya  that  the  said 
8amu^  Burwell  had  executed  a  deed  in 
trust,  to  secure  a  debt  of  f  1.100  due  aald 
Neal,  on  all  hla  Interest  In  his  father's  es- 
tate; that  said  debt  lasttlldae  and  ow- 
ing, and  that  the  said  deed  ia  still  in  force; 
and  that  the  said  funds  In  the  hands  of 
Cooke  and  Snow  are  his,  under  the  said 
deed  In  trust.  The  estate  of  said  H.  H. 
Burwell  la  Insolvent,  and  will  not  pay  over 
80  cents  on  the  dollar.  Hla  honor  denied 
the  motion,  and  algned  the  Jodgment  as 
appeara  In  the  record,  from  which  Jndg- 
ment  the  plaintiff  appeals  to  the  supreme 
court,  and  assigns  for  error:  (1)  Because 
the  deed  In  trust  conveys  only  his  interest 
as  distributee  or  helrat  lawlu  said  estate, 
and  not  his  Interest  as  creditor  of  said  es- 
tate. (3)  That  his  equitable  ownership 
of  one-sixth  of  said  Mecklenburg  decree 
was  not  subject  to  a  mortgage. 
Day  &  Zollicoff&r,  for  defendant. 

Mbrrihon,  C.  J.,  {utter stating  the  fkcta 
AS  above.)  We  are  of  opinion  that  the 
«ourt  below  misinterpreted  the  meaning 
and  effect  of  the  clause  In  qocstlon  of  the 
deed  of  trust.  That  clanse  purported  In 
terms  to  embrace  all  the  plaintiff's  "rlgfht, 
title.  Interest,  claim,  and  demand  in  and 
to  the  estate  of  his  deceased  father,  H.  H. 
Burwell,  Including  his  interest  In  the  tract 
of  land  In  Mecklenburg  county,  Virginia, 
known  as  tbe'Bawllns  Farm;'  the  said 
Interest  In  said  estate  and  land  being  one 
undivided  one-flttb  Interest  therein. "  This 
implies  no  more  than  his  interest  as  one  of 
the  heirs  at  law  and  next  of  kin  of  his  fa- 
ther. It  has  reference  to  the  Intestate's 
estate,  personal  and  real,  and  the  interest 
Is  specially  described  as  "being  one  undi- 
vided one-fifth  Interest  therein."  The  in- 
testate left  surviving  him  five  heirs,  the 
plaintiff  being  one  of  them,  and  entitled 
to  one-fifth  of  the  eatate,  and  plainly  he 
intended  to  convey  that  interest.  There 
is  no  word  or  words  In  the  clause  recited 
that  at  all  Imply  a  purpose  to  embrace 
and  convey  debts  due  from  the  estate 
to  the  plaintiff.  Debts  so  due  to  him 
would  not  be  part  of  his  Interest  as  heir  at 
law  or  next  of  kin;  as  tu  them,  he  would 
be  a  creditor  and  entitled  as  such  to  be 
paid.  Moreover,  the  Insurance  policy  and 
the  money  collected  upon  the  same  did  not 
constitute  part  of  the  intestate's  estate, 
as  seems  to  have  been  supposed,  nur  was 
the  plaintiff  entitled  to  part  of  it  as  such 
heir  or  next  of  kin.  The  policy  and  money 
belonged  to  tlie  widow  and  children  of  tbe 
intestate  In  tbelr  own  right,  and  not  as 
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heirs  and  next  ol  kin.  The  constltnttfm 

(art1clelO,S  7)  provides  that  "the  husband 
may  insure  his  own  life  for  the  sole  urn 
and  benefit  of  his  wife  and  children,  and, 
In  case  of  the  death  of  the  husband,  the 
amount  thus  insured  shall  be  paid  over  to 
tbe  wife  and  children,  or  to  the  guardian, 
Jf  under  age,  for  her  or  their  own  use,  free 
from  all  the  claims  of  tbe  representatives 
of  her  husband,  or  any  of  his  creditors." 
This  provlalon  clearly  contemplates  and 
Intends  that  the  husband  may  so  Insure 
hla  life,  and  that  tbe  policy  of  insurance 
shall  at  once  upon  his  death  become  the 
absolute  property  of  his  wife  and  chlldreUi 
and  not  constitute  any  part  of  his  person- 
al estate;  nor  will  hia  heirs  or  personal 
representatives  or  next  of  kin  as  such  ttsve 
any  Interest  In  snch  policy.  Burton  t, 
Farlnholt,  86  N.  C.  260.  The  purpose  Is  to 
enable  the  husband  to  make  valuable  pro 
vision  for  his  wife  and  children  after  his 
death,  above,  beyond,  and  unaffected  by 
his  estate,  personal  and  real,  and  the  con- 
ditions of  the  same  remaining  at  the  time 
of  hisdeath;  so  that  the  clause  of  thedeed 
under  consideration  no  more  embraced  the 
plaintiff's  Interest  In  the  policy  of  Insur- 
ance In  question  than  It  did  any  property 
aud  rights  of  the  plaintiff  he  did  not  ac- 
quire as  heir  at  law  or  next  of  kin  of  bis 
deceased  father,  or  from  his  father  at  all. 
The  terms  of  the  deed  go  strongly  to  show 
that  there  was  no  purpose  on  the  part  at 
the  plaintiff  to  embrace  by  It  his  Interest 
In  the  policy  or  the  fund  arising  from  It. 
It  expressly  describee  hla  Interest  conveyed 
In  the  estate  aa  one  undivided  fifth  therein. 
His  interest  In  the  property  was  one-sixth 
thereof.  If  he  had  Intended  to  convey  the 
latter  Interest,  and  to  apectty  the  extent  of 
It  particularly,  he  would  have  done  so  cor- 
rectly, and  by  appropriate  tflrms.  Nor 
can  the  mortgagee  defendant  naaonably 
contend  that  the  plaintiff  Intended  to 
convey  hla  right  to  be  subrogated  to  the 
extent  of  fate  share  of  the  money  arising 
from  the  policy  of  insurance  to  the  rights 
of  the  creditors  of  the  Intestate,  whose 
Judgments  were  paid  with  the  money  col- 
lected upon  the  policy.  That  right,  treat- 
ing It  as  such^  was  not  -part  of  the  estate 
of  tbe  Intestate.  It  was  an  equitable 
claim  against  It.  As  we  have  seen,  tbe 
language  employed  waa  not  appropriate 
to  convey  or  transfer  debts  and  claims 
agaloat  the  estate.  Besides,  tbe  language 
of  thedeed  employed  to  describe  speclflcal- 
ly  and  with  particularity  tbe  Interest  con- 
veyed did  not  describe  the  right  of  snbro 

f:atlon  aa  to  its  extent  or  at  all  correctly, 
t  described  the  Interest  conveyed  as  one< 
fifth,  whereas  the  right  of  subrogation 
was  one-sixth  In  extent.  There  Is  error. 
The  Judgment  must  be  so  modified  as  to 
allow  the  motion  of  tbe  plaintiff  which 
was  denied.  To  that  end  let  this  opinion 
be  certified  to  the  superior  court.  It  Is  so 
ordered. 

Baglbt  et  Hi.  T.  Ken.nedt. 
(atprenw  Court  cf  C^eorffta.  July  19^  UMl) 

Trrui  xs  BnomnT. 
Possession  of  land  imder  cWm  of  ownw- 
ship  is  prima /ode  evideoce  of  tiUe  hi  the  ooeo- 
psnt.  Henoe^  wheieamaBdied  1b  thsyesrlOB^ 
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la  poMeMton  of  die  pramliM  now  In  dlBpnte, 
penou  oliaialng  under  Us  heirs  or  devlBoes,  and 
toinglng  luit  Id  1887,  may  recover  on  proof  of 
hla  possenlon,  and  of  title  derived  from  him 
tiuvugh  his  heirs  or  devisees,  as  the  case  may 
be,  unlees  a  better  adverse  title,  tqr  poesenlon  or 
outerwise,  appears. 
0ylUU)UB  bu  the  court.) 

Error  from  Baperlor  coart,  Qwlnnett 
county;  Hutchinb.  Judfce. 

S.  J.  H'/oii,  for  plalntifTH  In  error.  T.  if. 
Peeplea,  fur  defendant  In  error. 

Bi.BCKi.KT,  C.  J.  Bnbert  HarknesB  took 
poflBeasiuu  of  the  premises  in  dispute  In 
l82e  ur  1827,  and  died  bo  pussessed  In  May, 
1829,  leaving  a  widow  and  several  children 
hie  heirs  nt  law.  Uls  widow  afterwards 
Intermarried  with  James  Hardin.  There 
Is  some  evidence  In  the  record  that  Uark- 
ness  died  testate,  and  that  bis  will  was  ad* 
mltted  to  probate.  Aceordiag  to  this  evi- 
deoce,  he  derlsed  the  premises  to  his  wid- 
ow for  life,  with  remainder  to  hla  "bodily 
belrR."  In  April,  1849,  all  the  heirs  of 
Barkness,  Including  bis  widow,  who  was 
then  Mrs.  Hardin,  In  adJustlnR  some  liti- 
gation which  appears  to  have  arisen 
among  them, entered  Into  a  written  a2ree> 
meat,  signed  and  sealed,  by  which  the 

!»reml8e«  wne  settled  upon  Mra.  Hardin 
or  and  daring  her  life,  with  remainder 
equally  to  her  cbildren  by  James  Hardin. 
At  that  time,  so  far  as  appears,  there  was 
not,  and  had  not  been,  any  holding  or  pus* 
session  of  the  premises  adversely  to  the 
title  of  Harkneae,  bis  heirs  or  devisees.  It 
would  seem  that  his  widow  remained  In 
poesessfon  after  the  death  of  her  husband, 
antU  her  second  marriage,  and  it  Is  Infer- 
able that  she  or  her  second  husband  had 
possession  at  the  date  of  the  above-men- 
tioned agreement orsettlement.  Sheatter- 
wards  sold  the  property  to  one  McDlll, 
and  he  took  possesstoa  In  1861  No  con- 
vevance  to  or  from  McDlU,  however,  Is 
In  the  record.  Mm.  Hardin  died  In  1884. 
and  this  action  of  ejectment  was  brought 
In  1887  by  her  children,  the  offspring  of  her 
marriage  with  Hardin,  against  Kennedy, 
the  defendant.  The  declaration  lays  three 
demlsps,  but  the  one  from  the  real  plain- 
tiffs, the  Hardin  children,  fa  olone  mate- 
rial. They  relied  tor  recovery  upon  the 
title  of  Robert  HarknecM,  and  Its  trans- 
mlmlon  to  them  from  hla  devisees  and 
beirs  at  law,  by  means  of  the  settlement 
ctf  1849,  which  created  their  estate  In  re- 
mainder. To  show  title  In  Robert  Hark- 
nesB,  they  depend  upon  hla  possession  prior 
to  and  at  the  time  of  his  death,  and  the 
light  thrown  on  Its  nature  and  character 
by  his  devise  of  the  property,  the  transmis- 
sion of  hto  posaeeaion  to  the  widow,  and 
the  long  period  alter  hla  death,  during 
which  there  was  no  adverse  possession. 
The  action  Is  defended  upon  the  general 
issue,  a  special  plea  of  prescription,  and 
another  special  plea  setting  up  equities  In 
favor  of  the  defendant  as  a  purchaser  for 
value,  In  good  faith,  for  improvements 
made  without  notice  of  the  plaintiffs'  title, 
and  nnder  circumstances  alleged  to  have 
east  upon  them  the  duty  of  fdvtng  such 
notice.  The  Jury  found  tor  the  defendant 
upon  the  general  Isaoe  alone,  and  this  ren- 
ders it  unneceasaiy  to  deal  with  the  other 
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pleas.  The  motion  tor  a  new  trial  com- 
plains that  the  verdict  was  contrary  to 
law,  contrary  to  the  evidence,  etc  The 
defendant's  claim  of  title  was  derived  by 

Burchase  of  a  part  of  the  premises  from  one 
[ore,  and  a  part  from  one  Baker,  both  of 
whom  derived  titie,  by  several  intermedi- 
ate conveyances,  from  one  Brooks,  whose 
deed  was  executed  In  September,  1851. 
From  Brooks  down  to  the  defeudant,  the 
chain  is  complete;  but  there  is  no  evidence 
showing  any  title  whatever  In  Brooks, 
save  that  he  had  poaaesslon,  and  culti- 
vated the  land.  The  defendant's  posses- 
sion commenced  In  1871, and  contluned  un- 
broken up  to  the  commencement  ot  thU 
suit.  Some  of  his  predecessors  In  the  title, 
after  Brooks  conveyed,  also  had  poHHee- 
slon,  the  earliest  date  mentioned  being 
^1.  The  possession  proved  at  the  trial 
was  much  mure  than  sufficient  to  estab- 
Uah  a  prescriptive  title  against  Mra.Har^ 
din,  or  anyone  else  who  bad  a  right  of  ac- 
tion while  she  was  In  lite.  But  the  plain- 
tiffs In  this  ease  could  not  sue  until  afto- 
her  death,  and  consequently  the  prescript- 
ive term  did  not  commence  to  run,  as 
agoluat  them,  until  that  eveut  happened. 
So  It  was  ruled  in  this  same  case  upon  a 
former  writ  of  error.  Bagley  v.  Kennedv, 
81  Oa.  721.  8  S.  E.  Rep.  742.  At  the  trial 
out  ot  which  that  writ  of  error  arose, 
other  conveyances  were  Introduced  by  the 
defendant  tracing  title  back  from  himftdf 
through  Brooks  to  Mrs.  Hardin,  the  ten- 
ant tor  life,  who,  after  the  settlement  of 
1849,  conveyed  not  for  lite  only,  but  In  fee. 
That  these  conveyances  were  not  Intro- 
duced at  the  subsequent  trial,  however, 
makes  no  dltlference  In  the  resale  ot  the  lit- 
igation so  far  as  prescription  la  concerned ; 
tor,  no  matter  from  whom  tlie  defend- 
ant's claim  ot  title  was  derived,  whether 
from  Brooks  only,  or  the  predecessors  of 
Brooks,  the  plaintiffs  would  have  no  right 
ot  action  so  iQng  as  their  mother,  the  ten- 
ant for  life,  was  living.  They  could  be  Id 
no  laches  in  not  bringing  ault,  until  they 
bad  some  right  to  sue. 

The  sole  question  now  for  our  determi- 
nation is  whether,  treating  the  defendant 
as  a  stranger  to  the  Harkness  title,  the 
plaintiff  conld  recoveragulnsthlm  on  that 
title  as  transmitted  to  them  by  the  settle- 
ment of  1849,  the  title  ol  Harkness  being 
evidenced  by  possession  alone.  "  A  plain- 
tiff In  ^ectment  may  recover  the  premises 
in  dispute  upon  his  prior  ptissesslon  alone 
agalnat  one  who  subsequently  acquires 
possession  of  the  land  byamereentt7,nnd 
without  any  lawful  right  whatever.  This 
expression  ofthelawta  In  accordance  with 
the  general  authorities  on  the  queattun. 
Possession  affords  a  presumption  ot  title. 
Wood,  Pr.  Ev.  (166;  Best,  Pres.  87;  Tyler, 
Eject. 71,  72;  Adams,  Eject.  77,and  notes;  1 
Saund.  PI.  &  Ev.  1004 ;  I  Chit.  Gen.  Pr.  274. 
275;  Barger  v.  Hobbs,  67  111.  692;  Wilsou 
V.  Palmer,  18  Tck.  692;  Tapscott  v.Cubbs. 
11  Grat.  172;  Hutchinson  v.  Peasley.  4 
Cal.  S3;  Beqaette  v.  CaulSeld,  Id.  278; 
Plume  V.Seward, Id. 94;  McMInn  v.Mayes. 
Id.  209:  Hicks  V.  Davis.  Id.  67;  Bird  v.Lls- 
bros,9Cal.l;  Nagle  v.Macy,Id.42S;  Jack- 
son v.  Hasen.  2  Johns.  22;  Jackson  v. 
Dean,  5  Cow.  200;  Johnson  v.  Morris,  7  N. 
J.  Law,  7|  34;  Smith  v.  LorUIard,  10 
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JobDB.  846;  Allen  t,  BlTlngton,  2  Saund. 
Ill,  and  note  A ;  Doe  v.  Couke.  7  Blnic. 
846.  In  Brown  v.  Colson,  41  Ga.  42,  plain- 
tiff's ancestor  died  In  poHHesslon,  and  the 
premises  were  nssljifnea  to  the  widow  as 
dower.  She  went  into  possesBlon  and 
died.  Thetie  facts  were  held  sufficient, 
prima  J^c/e,  to  pat  the  defendant  upon 
proof  of  title.  So  an  administrator  may 
recover  upon  the  possession  alone  of  his 
Intestate.  Bnckner  v.  Cbambllss,  80  Ga. 
«52.  HeiPB  may  recover  upon  the  posaes- 
elun  ol  their  ancestor.  Boynton  v.Browo, 
€7  Ga.  896.  Title  derived  throus^h  an  exec- 
utor maybe  rooted  In  the  testator's  mere 
poeseSHlon.  Hadley  v.  Bean,  68  Oa.  685. 
And  see,  on  the  general  qoestlon.  Wood  v. 
Haines.  TSOa.  189;  Jones  v.  Nunn,  12  Ga. 
469:  Eaton  v.  Freeman,  68  Ga.  535;  Clark 
T.  Hulsev,  54  Ga.  610;  Johnson  t.  Jones, 
«8  Ga.  825;  McKay  v.  Kendrick,  44  Ga. 
«07:  Nolan  v.  Pelham,  77  Ga.  26S,  2  S.  E. 
Bep.  639;  Jonee  v.  Easier,  68  Ga.  454; 
Jones  V.  ScoKxins,  11  Ga.  119.  Inasmuch 
as  the  poHsesslon  of  Harkness  continued 
till  his  death,  no  intratlon  can  be  Imputed 
to  him  to  renounce  or  abandon  it.  li  the 
evidence  be  treated  as  ftafficlent  to  eetab- 
llRh  his  testacy,  It  shows  that  he  devised 
the  iMnd,  and  thus  the  title  would  pass  to 
the  plaintiffs  through  his  will,  and  the  set- 
tlement made  in  lt(49  by  the  devisees.  If 
be  died  Intestate,  then  the  title  descended 
to  tiiese  same  persons  as  heirs  at  law,  and 
they  were  equally  competent  to  pass  It 
by  the  settlement  Into  the  plaintiffs.  So, 
In  either  event,  the  plaintiffs  acquired 
attch  title  as  was  in  RobertHarkneflH.save 
that  a  life-estate  was  carved  out  of  tne 
same  for  their  mother.  It  is  manifest, 
therefore,  that  their  title  in  remainder  Is 
one  upon  which  they  can  recover  as 
affBlnst  a  subsequent  possession  to  that 
of  Harkness,  originating:  by  mere  entry, 
and  without  legal  right.  Under  the  evi- 
dence In  the  record  ltdoes  not  appenrthat 
Brooks  could  have  entered  rightfully  as 
af^ainst  the  Harkness  title;  and  if  he  could 
not  do  BO,  he  could  confer  no  right  so  to 
do  upon  others.  A  title  dfrived  from  him, 
«xcept  as  aided  by  prescription,  would  be 
no  better  at  the  end  ol  the  chain  than  at 
the  banning;  and  Kennedy,  not  being 
In  a  p4JHitiun  to  avail  himself  of  prescrip- 
tion as  against  the  plaintiffs,  is,  relatively 
to  them,  a  wrong-doer.  Having  no  title 
which  affects  theirs,  he  has  usurpeil  their 
«etate  and  right  of  posseraion,  and  is  no 
better  off  than  If  his  entry  had  not  taken 
place  until  after  the  death  of  their  moth- 
«r,  and  had  then  been  accomplished  by  an 
open  trespass.  It  results  from  the  fore- 
s:oing  exposition  of  the  law  applicable  to 
the  case  that  the  verdict  was  wnmg,  and 
that  the  court  erred  In  not  granting  a 
new  trial.  Judgment  reversed. 


Miller  ct  a/,  v.  South  Oaboljna.  Rt.  Co. 
iSupremeCovrtofScntthCaaroVina.  Oct.  4,1890.) 

Cabbisbi  Of  Goods— CoNRBcnKO  Lims. 

1.  Gen.  St.  S.  C.  i  1S18,  {geDeral  railroad 
aet.)  provldM  thsL  In  case  of  loss  or  damage  to 
articles  delivered  to  any  corporatJon  for  trans- 
portation orer  Ita  own  and  oonuecting  roads,  tbe 
Initial  corporaUoD  first  receiving  the  same  shall 
In  every  case  be  liable  fbr  soch  loss,  but  may 
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discharge  Itself  by  the  production  of  a  written 
receipt  tor  the  articles  from  the  oorporatim  to 
irti(Hn  it  was  lt«  daty  to  deliver  the  articles: 
provided,  however,  tiiat  If  either  or  any  of  the 
railroad  corporati«u  Bhoald  willfally  fill  cr  re< 
fuse  to  produce  such  receipts,  then  it  shall  not 
be  entitled  to  claim  the  oeneflts  of  such  ex- 
emption, etc.  field,  that  the  act  was  intended  to 
include  a  steam-ship  company  which  happens  to 
be  one  of  the  common  carriers  in  a  through  lino 
of  transportation  agreed  upon  by  the  parties. 

fl.  Pwntiffs  shipped  goods  on  defendant's 
ndlroad  for  Buffalo,  N.  Y.,  and  defendant  de- 
lirered  them  to  a  steam-ship  company,  the  first 
connectiox  line  for  the  point  of  destination.  The 
goods  did  not  reach  their  destioatlOD.  When 
thb  evidence  of  delivery  was  demanded  of  de- 
fendant by  plalntifta,  they  did  notlndlcate  wheth- 
er they  wished  the  receipt  of  the  steam-sfaip 
or  of  the  railroad  oorporation  next  In  the  Uae 
of  transportadmi.  field,  that  as  the  above  sta^ 
ate  had  not  tlun  been  construed,  and  it  was  there- 
fore doabtfol  whether  tbe  receipt  of  the  steam- 
ship company  would  suffloe  to  discharge  defend- 
ant^ Its  delay  In  producing  it  was  not  a  willful 
failure  or  refusal,  within  Uie  meaning  of  tiie 
proTiao  to  tbe  act. 

8.  The  receiving  olerh  of  the  steam-ship  line 
testifled  that  he  "reotileeted  tbe  receipt  of  the 
goods  byreferrtng  tomy  receipts.'*  Being  stowa 
the  receipts,  which  Identlfled  the  goods,  and  were 
signed  him,  he  tesUfled  that  they  were  records 
of  tbe  ofBoe,  and  that  duplicates  were  furnished 
defendant,  field,  that  woduction  of  these  du- 
plicates was  sulBi^eDt  to  discharge  defendant. 

Appeal  from  common  pleas  drcait  court 
of  Richland  county;  J.  J.  Norton,  Judge. 

l^les  A-  HayBwwortb,  lor  appellaats. 
Brnwley  A  B&raweU,  lor  respondents. 

McGovAN.  J.  This  action  was  brought 
to  recover  from  the  defendant  company 
damages  for  the  loss,  alleged  to  be  $650, 
of  certain  cotton  and  paper  stock  (what- 
ever that  may  be)  shipped  by  them  upon 
defendant's  railroad,  to  be  delivered  to 
plain  tlO's  own  order  at  Buffalo,  in  the  state 
of  New  York.  The  proof  was  that  the 
property  was  delivered  to  the  defendant 
corporation  at  Columbia,  S.  C,  and  that 
"the  connecting  lines  to  Buffalo"  were  the 
steam-ship  company  from  Charleston  to 
New  York  city,  and  thereon  by  the  New 
York  Central  &  Hudson  River  Railroad. 
It  did  not  clearly  appear  what  became  of 
the  property,  but  for  the  purposes  of  this 
case  it  maybe  assumed, as  found  byJudge 
Norton',  that  "  the  goods  were  somewhere 
on  the  road  delayed,  and  subHtltuted 
with  worthless  stuff,  and  therefore  did 
not  reach  their  destination,  and  were  a 
total  loss  to  the  ptalntlfTs."  Assuming 
this,  the  question  was  whether  the  defenif 
ant  company.  **the  initial  corporation** 
In  the  connectJng  lines  to  Its  destination, 
—Buffalo,  N.  Y.,— was  liable  In  damages 
for  Its  loss,  or  had,  under  the  act  up<m 
the  subject,  discharged  Itself  by  deliver. 
Ing  the  property  to  the  corporation  to 
whom  it  was  Its  duty  to  deliver  the  same 
In  the  regular  course  of  transportation. 
The  plaintiffs  proved  the  following  re- 
ceipts or  bills  of  lading,  under  which  the 
goods  described  In  the  complaint  were  re- 
ceived by  defendan  t,  marked  "P"  and  "Q:" 

**  Exhibit  P.  South  Carolina  Railway,  Co- 
lumbia, S.  C.  Oct.  S.  1887.  Received  of  Mil- 
ler Bros,  for  transportation,  as  per  marks 
and  directions  as  herein  given,  subject  to 
tbe  conditions  stated  on  the  back  of  this 
receipt,  and  to   which   by,  acceptance 
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afaipper  aeaents,  the  tullowiog  described 
balee  of  cotton : 


Uarka. 

NamberotBftlm. 

ContfgnwaDd  Deatlnattoa. 

K.  y.  X. 

Fit.  pre 

(S)  Threo  B  |  a 
paid  to  BoSaJo. 
per  100  lbs.  to  New 

Olnly 
.  J.  A.  Sdinok, 
Yoric.       Doflalo,  N.  T. 

"To  be  shipped  via  &.  Cat  tbroDgli  rate 

of   per  bale.  D.  McQcebn.   Per  W. 

H.  Casson.  Jr. 

*'The  conditions  of  this  receipt  are:  (1) 
That  the  Sonth  Carolina  Railway  Com- 
pany efaall  only  be  accountable  for  tbe 
property  named  In  this  receipt  while  up- 
on Its  own  road.  (2)  That,  acting  as 
forwarders  only,  they  are  released  when 
tbe  same  Is  by  them  delivered  to  ronuect^ 
Idk  rullroada  or  eteam-sblp  lines  by  which 
it  is  to  be  carried  to  Its  destination.  (8) 
And  tt  Is  furchv  Htlpnlated  and  agreed 
that  the  South  Carolina  Railway,  or  any 
connecting  linee.docs  not  assume  any  ma- 
rine risks,  and  that  no  liability  will  be  as- 
sumed lor  tbe  wrong  carringe  or  wrong 
delivery  of  cotton  marked  with  initials, 
numbered,  or  Imperfectly  marked.  <4)  it 
le  further  stipulated  and  agreed  that  In 
case  of  loss  or  detriment,  or  damage  done 
to  or  sustained  by  the  cotton  herein  re- 
ceipted for  during  such  transportation, 
whereby  any  legal  liability  or  responsibil- 
ity shall  or  may  belncurred.tbat  company 
shall  be  held  answerable  therefor  In  whose 
actual  custody  the  same  maybe  at  the 
time  of  the  happening  ot  such  loss,  detri- 
meut,  ordamaffe;  and  the  carriers  so  lia- 
ble shall  have  tne  full  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  or 
on  account  of  said  cotton.  (S)  And  It  Is 
further  agreed  that  tbe  amonnt  of  loss 
and  damage  so  accruing,  so  far  as  It  shall 
fall  upon  tbe  carriers  above  described, 
shall  be  computed  at  the  value  or  cost  of 
the  said  cotton,  at  the  place  and  at  the 
time  of  shipment  under  the  bill  of  lading. 

"  Notice :  In  accei^ting  this  bill  of  lading, 
the  shipper,  or  other  agent  of  the  property 
carried,  expressly  accepts  and  agrees  to 
all  Its  stipulations,  exceptions,  and  con- 
ditions. In  witness  whereof  tbe  agent 
hath  afSrmed  on  the  face  of  this  billot 
lading.  This  receipt  to  be  presented  with- 
out alteration  or  erasure. " 

"Exhibit  U.  South  Carolina  Railway, 
Columbia,  S.  C.  Oct.  8,  1887.  No.  16.  Re- 
ceived of  Miller  Bros,  for  transportation, 
etc.,.  (as  In  above  receipt:) 


Mark*.    I  MambffotBftleH.  |  CoPBlgngeandDotliiaactt. 


(»  TtarwB  1  pa- 
per stock. 

Olafj. 

T.La 

(S)  P)ye  B  1  p»> 

per  BtocK. 
Wtfgbt  l«b8  Ibi. 

Ba.UK 

ct.perlODlba.  to 
BnBalo. 

BnBalo,  K.  T. 

"To  be  shipped  via  S.C.  at  through  rate 

of  per  bale.   D.  McQceen.   Per  W. 

H.  Casqn,  Jr."  Conditions  same  as  in  Ex- 
hibit P. 

Witness  says,  referring  tn  Exhibits  P 
and  Q,  that  "O  |  nty"  means  "Shipped  to 
the  order  of  shipper,  with  directions  to 
notify  party  named."  Ou  September  14, 
188«,  Messrs.  Lyles  &  Hayneaworth,  plain- 
tiffs'attorneys,  addressed  a  letter  to  the 
defendant  company,  requesting  that  they 
would  deliver  "the  receipt"  taken  by  said 
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company  from  the  connecting:  line  to 
which  they  delivered  tbecottoa,U  theydtd 
so  deliver  It.  It  seems  that  tbe  matter 
was  referred  to  Mr.  Warring,  "g^ieral 
cluim-agent  otthe  company, "  and  that  he, 
thinking  that  the  receipt  required  was 
that  of  the  first  "connecting  railroad,"  re- 
plied immediately  that  he  would  write  to 
New  York  and  get  the  receipt  from  Che 
New  York  Central  &  Hudson  River  Rail- 
road, as  requested.  On  October  Stb  ensu- 
ing he  again  wrote,  saying  that  be  bad 
succeeded  In  getting  the  receipt,  (IncloelDC 
the  papers,)  which  would  show  that  tbe 
goods  In  question  were  delivered  by  tbe 
railway andsteam-ehip  companies  to  "the 
connecting  railroad  In  NewYurk.*  Tbe 
plaintiffs'  attorneys,  however,  returned 
the  papers  as  defective  In  form,  and  ns  be- 
ing "  mere  copies ;  **  and,  penrUng  explana- 
tlf>n8  as  to  the  objections  made,  cnni' 
menced  this  action  on  February  16, 1S89. 
No  further  reference,  however,  to  these 

f tapers  need  now  be  made,  as  the  circuit 
udge  refused  to  admit  them  in  evidence, 
for  the  reason  that,  as  he  constraed  tbe 
statute,  (section  l^lSfOen.St.,)  tbe  ateam- 
ship  company  was  thefirst  connecting  line 
with  tbe  Sonth  Carolina  Railway  Com- 
pany, and  in  order  to  discbarge  that  cnsi' 
pauy  It  was  necessary  to  show  that  tbe 
property  had  been  delivered  to  tbe  steain- 
ship  company.  A  motion  was  made  for 
a  nunsuit,  but,  that  being  refused,  the  de- 
fense called  as  a  witness  E.  P.  Warring, 
who  testified  as  follows:  **  I  am  claim  and 
trace  agent  for  tbe  South  Carolina  Rail- 
way Company.  (Witness  is  sbown  papers 
marked  'A*  and  'B,'  being  duplicate  re- 
ceipts of  the  New  York  Central  &  Hudson 
River  Railroad;  but  Mr.  Lyles  admits 
that  tht*  signatures  on  those  papers  are 
what  they  purport  to  be.)  I  obtained 
these  papers  from  N.  Y,  &  H.  R.  R.  R.  Co.'s 
office  In  New  York  city.  (Witness  is 
shown  paper  marked  *G,'  which  la  as  fol 
lows,  and  says:)  I  obtained  this  paper 
from  Edgerton,  agent  for  the  New  York  & 
Florida  Steam-^hlp  Line,  commonly 
known  as  the  '  Clyde  Line  :* 

"  'Charleston,  Oct.  4,  '87.  Tbefollowing 
specified  goods  were  received  by  Clyde  Str. 
Delaware  on  Oct.  1,  '87.  from  S.  C.  Ry.. 
Say  K.  V.  X.    18  Rales  Cotton. 
"   W.  I.  D. 

"   T.  I.  C.      1 8    "     P.  Stock. 
(C.)     [Signed]   A.  Cddwortb.  for  Str. 

**  'Copy  of  receipt  now  In  our  posaeaslon. 
J.  E.  Edqerton,  Clyde  S.  S.  Co.  Per  11.B. 
Painb.   Feb.  18,  '8».'  " 

"  There  Is  no  arrangemmt  between  the 
South  Carolina  Railway  and  the  steam- 
ship line  or  connections  that  one  company 
shall  be  liable  tor  the  losses  of  the  other.^ 
Mr.  Lyles  objects  to  the  admission  of  this 
paper  In  evidence.  His  honor  roles  that 
the  receipts  are  not  admissible  at  this  mo- 
ment, because  the  long  delay  must  first  be 
explained.  Witness  Warring  continaes: 
"I  supp<M»  Mr.  Lyles  wanted  receipt  of 
connecting  line,  and  I  thought  ft  would 
Im  beat  to  get  the  receipt  of  tbe  next  *ra'l- 
road  Hue,'  though  further  od  than  tbe 
steani-ship  company.  I  had  no  Idea  of  re- 
fust  og  a  proper  receipt.  Would  have  been 
easier  to  get  receipt  from  the  steam-ship 
company  In  Charleston.  There  was  no 
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•wWUnl  rafnsar  to  deliver  receipt,*  etc. 
Mr.  Lylea  objects.  Alfred  Cudwortb 
called:  ''At  the  time  mentioned  I  was  re- 
cfltvlniT  Rlerk  for  the  New  York  ft  Cbarlw- 
ttm  Hteam-SIiip  Company.  **  Wh«a  asked 
whether,  as  a^rent  of  the  steam-ahlp  com- 
pany, he  received  tbeee  Koode,  (Mr.  Lylea 
objects.  Only  'receipt  In  writing'  admis- 
sible) witness  answered  that  he  recollected 
the  receipt  of  the  Koods,  by  referring  to 
his  receipts.  Says  paper  dated  October 
4.  1887,  !b  original*'^  In  fala  handwriting. 
"  I  have  record  of  three  balee  of  cotton 
marked  *K.  V.  X..'  three  bales  of  paper 
stock  marked  'W.  I.  D.;*  and  five  bales 
marked  'T.  I.  C  No  weights.  They  are 
'checked  oft  as  received.*  They  are  records 
of  my  office.  Dapllcates  were  furnished  to 
the  South  Carolina  Railway  Company. 
Cross-examined.  The  letters  N.  T.  &  C.  W. 
&  8.  N.  Co.  mean  the  lighter  company. 
The  flciKMls  were  conr^ed  to  the  steam- 
ship by  lighter.  The  lighter  company  is 
considered  a  part  of  the  South  Carolina 
Railway.  I  cannot  tell  from  those  papers 
whether  or  not  I  received  cotton  or  paper 
stock  shlppeilto  the  order  of  Miller  Broth- 
ers. Notify  J.  A.  Schreck,  Buffalo.  By 
the  court.  Does  the  lighter  company 
transport  for  any  other  road  than  the 
Soath  Carolina  Railway?  Answer.  No. 
The  lighters  carry  goods  from  the  railway 
to  the  steam-slilp,  and  from  the  steam- 
ship to  the  railway.  (Mr.  Lyles  objects 
to  the  admission  of  the  pai>er  'C*  In  evi- 
dence. Objection  overruled,  and  he  ex- 
eeptyt.)"  Thedrcnlt  Judge,  who  heard  ttie 
ease  wlthontajury  by  consent,  gave  Judg^ 
ment  lor  the  defendant  company,  and  the 
plaintiffs  appeal,  upon  the  following 
in'onnds:  "(1)  Because  his  honor  allowed 
the  witness  warring  to  testify  as  to  his 
reasons  for  not  sending  the  receipt  of  the 
connecting  line,  to  which  It  la  claimed  the 
iroods  were  delivered,  and  to  his  not 
knowing  what  receipts  were  wanted.  i2) 
Because  he  allowed  the  witness  Codwortb 
to  testify  orally  to  the  delivery  of  the 
goods  by  the  South  Carolina  Railway 
Company  to  the  steam-ship  company. 
(8)  Because  he  allowed  the  memoranda  In 
the  handwriting  of  the  witness,  [Cud> 
worth.]  dated  the4thday  of  October,1»87, 
to  be  offered  In  evidence.  (4)  Because  he 
found  that  said  goods  were  delivered  by 
the  defendant  to  the  steam-ship  com- 
pany,** etc. 

This  is  purely  a  case  of  law  tor  damages, 
in  which  the  parties  waived  trial  by  Jary, 
and  we  must  thei-efore  consider  the  decis- 
ion of  the  circuit  Judge  as  a  verdict,  which, 
as  to  the  facts  fonnd,  Is  not  reviewable  by 
as.  But  It  Is  urged  that  the  Judge  com- 
mitted error  of  law  in  admitting  certain 
testimony  of  the  witnesses  Warring  and 
Codwortb,  In  reference  to  the  provisions 
of  section  1513  of  the  General  Statutes, 
which,  among  other  things,  provides  as 
follows:  "Incase  of  the  loss  of  or  dam- 
age to  any  article  or  articles  delivered  to 
any  railroad  corporation  for  transporta- 
ti<m  over  Its  own  and  connecting  roads, 
the  Initial  corporation  or  corporations 
first  receiving  the  same  shall  In  every  case 
be  liable  for  such  loss  or  damage,  but  may 
discharge  Itself  by  the  production  of  a  re- 
cslpt  In  writing  for  the  said  article  or  arti* 
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cles  from  the  corporation  to  whom  It  waa 
Its  duty  to  deliver  said  articles  In  the  res- 
alar  coarse  of  transportation:  In  which 
event  the'  said  connectlnii  road  or  roada 
shall  be  severally  so  liable,  bat  may,  Id 
succession  and  In  like  manner,  dlscharga 
Itself  or  themselves  therefrom:  provided, 
however,  that.  If  either  or  any  of  the  sala 
railroad  corporations  should  willfully  fail 
or  refuse,  upon  reasonable  demand  being 
made  to  It  by  any  party  Interested  In  the 
prodnctlon  ol  socb  receipt,  to  produce  tha 
same,  then  It  shall  not  be  entitled  to  claim 
the  benefits  of  sncb  exemption  In  any  ac- 
tion against  the  said  railroad  corporation 
to  render  It  liable  for  such  loss,  "etc.  Tfaia 
act  Is  comparatively  recent,  and  has  never 
received  anthoritativeconstrnction.  Itla  a 
part  of  the  "general  railroad  law**  of  tba 
state,  and,  as  there  is  in  It  no  mention 
whatever  otsteam-shlp  lines  of  transporta* 
Uon,  or  of  any  other  but  "railway  floes,* 
It  Is  contended  that  steam>shlp  lines,  not 
being  expressed,  or  even  In  contemplation^ 
cannot  be  brought  underthe  requirements 
of  the  act.  But  as  it  seems  to  as.  the  ol>- 
ject  of  the  enactment  being  manifestly  to 
provide  a  proper  remedy  for  the  shipper 
Id  what  Is  called  "through  transporta- 
tion,"  by  making  each  link,  each  carrier 
in  the  line,  liable  for  Its  own  negligence  or 
conduct  causing  lost  or  damage  to  tba 
property,  the  act,  to  promote  this  Intent^ 
should  be  construed  liberally,  so  as  to  In- 
clude a  steam-ship  company,  which  bai>- 
pens  to  be  one  of  the  common  carriers,  In  a 
through  line  of  transportation  agreed 
upon  by  the  parties.  If  not,  there  would 
be  no  remedy  in  a  case  like  this ;  for  It  is 
quite  clear  that  it  could  not  be  "thednty** 
of  the  South  Carolina  Railway  Company 
to  deliver  property  to  a  railroad  company 
beyond  seas.  In  the  city  of  New  York.  Be- 
sides, In  this  case.  It  was  one  of  the  condi- 
tions upon  wblch  the  defendant  corpora- 
tion received  the  property  that  It  should 
only  be  liable  for  the  property  while  upon 
its  own  road ;  "  that,  acting  as  forwarden 
only,  they  are  relieved  whm  the  same  la 
by  them  delivered  to  connecting  railroads 
or  steam  ship  lines,  by  which  It  Is  to  be  car- 
ried to  Its  destination, "etc.  We  agree 
with  the  circuit  Judge  that  It  was  neces- 
sary, in  order  to  discharge  itself  from  lia- 
bility, that  the  defendant  corporation 
should  show  that  the  property  was  dellr- 
ered  tothesteam<shtpcompanyatCharlea- 
ton. 

It  will  be  observed, however,  that  at  the 
time  of  this  transactinu  the  act  had  not 
been  so  construed.  When  the  evidence  of 
delivery  was  demanded  by  the  plaintiffs, 
they  did  not  Indicate  whether  they  wished 
the  receipt  of  the  steam-ship  company  or 
<rf  the  "railroad  corporation  **  first  lathe 
line  of  transportation.  According  to  the 
express  terms  of  the  act.  It  was  so  very 
doubtful  whether  "the  receipt"  of  the 
steam-ship  company  would  suffice  to  dis- 
charge the  defendant  that  the  delay  In 
producing  it  caused  by  that  doubt  can- 
not, as  we  think,  fairly  be  taken  as  evi- 
dence of  that "  wllUul  faflare  or  refusal** 
which  the  proviso  of  the  act  declares  shall 
exclude  all  bencHt  from  Its  provisions. 

As  to  the  testimony  of  the  witness  Cad- 
worth.  Without  now  undwtaking  to  de- 
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dde  whether  there  are  clrcnmstancefl  im- 
der  which  parol  testimony  may  be  admle- 
■Ible  to  prove  the  delivery  of  property  by 
one  carrier  corporation  to  Its  next  con- 
necting line,  we  think  the  testimony  of 
Cndworth  as  to  the  receipt  of  the  proper- 
ty by  the  ateam-ehlp  line,  cannot  be  aald 
to  be  "merely  oral."  He  said  he  "recol- 
lected the  r<>celpt  of  the  goods  by  referring 
to  my  receipts. "  Being  shown  the  paper 
dated  October  4. 1887.  r  Exhibit  G.)  he  said : 
"That  ts  the  orifclnal,  in  my  handwrit- 
ing. These  [describing  the  property]  are 
checked  oft  as  received.  They  are  records 
of  my  office.  Dnpllcates  were  famished 
the  Sontb  Carolina  Railway  Company," 
etc.  We  do  not  nnderstnnd  that  the  act 
reqnires  the  receipt  Bpok«Q  of  to  be  in  any 
particular  form.  The  Intention  was  to 
reqolrethe  dellTering  company,  la  order 
to  discharge  Itself,  to  produce  snch  writ- 
ten evidence  of  the  receipt  of  the  property 
by  the  connecting  company,  to  which  It  Is 
delivered,  as  will  shift  the  liability  to  ac- 
count for  the  property  to  that  company. 
As  It  seems  to  us,  the  paper  of  date  Octo- 
ber 4, 1887,  and  signed  by  Alfred  Cndworth, 
"for  vteamer,"  snfflclently  Identifies  the 
property  reetlved,  and  u  substanttally 
men  "receipt  In  writing"  as  to  be  a  dis- 
charge to  the  railway  company  The 
Jadgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

Simpson,  C.  J,,  and  McIvbb,  J.,  concur. 


NoBMAN  T.  Norman  et  mJA 

(SuprmneOourt  of  South  CaroUna.  April  Tens, 

1886.) 

Xusuuin  Amsts— JcBioiiL  Saxm— Butfm  ov 

1.  Tlie  Um  of  s  Judcment  wm  rabjeot  to  that 
of  a  indOT  ntortnn  pvea  by  the  debtor,  who, 
after  entry  of  thejudgment,  porchased  land  in  an- 
other county,  and  had  It  conveyed  to  his  wife. 
Bhe  executed  a  mortgage  on  this  land  as  addi- 
tional security  for  tbe  debt  for  whleh  the  first- 
meottoned  mortgage  was  gtvea.  The  land  cov- 
ered by  the  first  mortgage  was  sold  under  the 
JudgmenL  Held,  that  the  purchaser  had  no 
equltr  to  have  the  mortgaee  given  by  the  wife 
eontribute  to  the  payment  oi  the  debt. 

S.  One  who  bids  the  full  value  at  an  execu- 
tion sale  of  land  subject  to  a  priw mortgage,  daly 
recorded,  of  which  he  had  nottoe,  oamiot  be  re- 
lieved from  his  bid,  though  he  did  not  know  thiU 
the  mortgage  was  ^ven  before  the  Judgment  was 
entered,  and  sapposed  he  was  getting  a  clear  title. 

8.  In  such  oase,  however,  any  balance  of  the 
sum  bid  which  remains  after  aatis^ng  tbe  Jadg- 
ment, will  he  applied  bya  ooort  of  equityin  pay- 
ment of  the  moEigage.  Bimpsou,  O.  J.,  dissent- 
ing. 

Appeal  from  common  pleas  circuit  court 
of  Union  county. 

J.  8.  R.  Tbotapaon,  for  appdlants.  Ite- 
Tftf  Jobnaon,  Jr.,  for  appellee. 

McGnwAN,  J.  J.  FIncher  Norman,  Will- 
iam H.  Norman,  Elisabeth  HolUs,  and 
James  T.  Bomar  were  tenants  in  common 
of  a  tract  ol  land  in  Union  county,  known 
as  the  "Old  Jason  Norman  Tract,**  the  in- 
terest of  tbe  parties  being  as  follows:  J. 

iThis  case,  filed  at  April  term,  1886,  is  now 
pablisbed  by  request,  with  others,  In  order  that 
the  ttoutheostem  Reporter  may  covBk>  all  oases  In 
volume  S8k  South  Carolina  Reports. 


Tincher  Norman,  one-third;  W.  H.  Nor- 
man, one-third ;  Elisabeth  A.  Holllfl.  one- 
Blxth;  and  James  T.  Bomar,  one-alxth. 
On  December  1,  1877,  James  T.  Bomar 
mortgaged  his  one-sixth  to  Layton  and 
Or^ury  for  91,041.80,  and  the  mortage 
was  duly  recorded.  A  part  of  tbe  munev 
borrowed  bj  James  T.  Bomar  from  Lay- 
ton  and  Gregory  was  used  In  buying  the 
Neebitt  lands,  whlhh  were  afterwanis  ex- 
changed for  a  lot  In  the  town  of  Wellford, 
Rpartanbnrg  connty ;  and,  at  the  request 
of  James  T.  Bomar.  tb*  title  was  made  to 
Mary  M.  Bomar,  wife  of  the  said  James 
T.,  and  she  thereupon,  on  February  12. 
1888,  executed  a  mortgage  of  the  same  to 
Layton  and  Gn^ory,  as  additional  se- 
curity for  the  aforesaid  debt,  to  the  extent 
of  1445.31.  James  T.  Layton  alone  Is  now 
the  owner  of  the  debtjaad  both  the  mort- 
gages to  secure  It.  The  debts  oo  Febru- 
ary, 27,  18N6,  when  the  master  made  his 
report,  amounted  to  $8SS.81.  After  tbe 
mortgage  of  his  Interest  In  tbe  Norman 
land  was  executed  by  Jamee  T.  Bitmar, 
but  prior  to  that  of  the  Wellford  lot  by 
Mra.  Bomar,  three  Judgments  were  ob- 
tained against  James  T.  Bomar,  as  fol- 
lows: NlcbQlson  T.  Bdmar,  lor  tTl-SS, 
June  11,  1879;  Winter*  r.  Bomar,  for 
9820.86,  June  27.1879;  and  Foster  ft  Wll- 
kins  V.  Bomar,  for  9171.08,  July  26,  1879. 
Under  these  Judgments,  the  Intereut  of 
James  T.  Bomar  In  the  Norman  land  was 
levied  and  sold  by  the  sheriff  of  Onion 
county  on  sales-day  ol  December,  1883. 
At  that  time  the  Judgment  of  Nicholson 
bad  been  asRigoed  to  the  plalntltr,  and  at 
the  staertR's  sale  he  bid  off  tbe  Interest  of 
Bomar  at  the  price  of  91,115.  Batsnbee- 
qnently,  being  Informed  that  he  had 
bought  only  the  equity  of  redemption  of 
tbe  defendant  In  execution,  subject  to  the 
aforesaid  mortgage  of  Layton,  he  refused 
to  comply  with  his  bid,  and  inatltated 
these  proceedings  primarily  tor  partition, 
bat  Impleading  also  tbe  mortgagee  Lay- 
ton,  of  the  Interest  of  JamesT.  Bomar  and 
Mary  M.  Bomar,  who  executed  the  second 
additional  mortgage  of  tbe  Wellford  lot 
In  Spartanburg;  and  praying  that  he 
should  be  rrileved  from  bis  bid  at  sherifTs 
sale,  on  the  ground  that "  he  beltered  the 
Jadgment  of  Nteholson  was  sailor  to  the 
mortgage,  and  he  thought  a  clear  title 
would  pass  by  tbe  sheriff's  deed.**  He  al- 
so Insisted  that  the  lot  In  Wdlford,  cov- 
ered by  the  second  mortgage  executed  by 
Mrs.  Bomar.  should  be  first  sold,  and  the 
proceeds  applied  to  the  mortgage  debt,  to 
the  relief  of  the  share  of  James  T.  in  tbe 
Norman  land,  covered  by  the  first  mort- 
gage given  hj  James  T.  Bomar.  The 
mortgage  creditor,  James  T.  Layton,  an- 
swered, praying  the  foreclosare  of  both 
mortgages.  JemesT.Bomar  Insisted  that 
the  plaintiff  should  be  required  to  pay  his 
bid  to  the  sheriff  forthetutereetsold.  Mary 
M.  Bomar,  living  in  Spartanburg,  on  the 
Wellford  lot,  denied  that  she  was  a  proper 
party  to  a  proceeding  to  foreclose  the 
mort^ageln  Dnlon,  and  also  that  the  plain- 
tiff had  any  cause  of  action  against  her, 
and  asked  that  his  complaint  as  against 
h<)r  should  be  dismissed;  but,  If  she  were 
properly  before  the  court,  the  mortgage 
against  her  coald  not  properly  be  enloiced 
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until  the  primary  eecarlty — ttiat  aeainst 
her  htiBband— was  first  exhausted.  It  wan 
referretl  to  the  master,  James  Mnnro,Eaq., 
to  report  the  testimony,  together  with 
his  coDClaslons  thereon.  He  reported  the 
facts*  relieved  the  plalntlll  from  his  bid  at 
the  BherlfTs  aale,  upon  the  :Kroi]nd  of  "  mla- 
take  and  mtaapprehenalon, "  and  foand 
that  the  lot  at  Wellford  In  Spartanburg, 
now  ocenpled  by  the  defendant  Mary  M. 
BoDiar,  should  be  first  sold,  upon  the 
ground  that  the  plalntIR,  as  execution 
creditor,  having  onl>  a  Hen  upon  the  In- 
terest of  Bomar  In  the  Norman  lands,  and 
the  mortgagee,  Layton,  having  two  se- 
curities for  the  same  debt.-^  mortgfwe 
upon  the  Norman  land,  and  also  n(K>n  the 
Wellford  lot,— the  said  plalntiR  has  an  eq- 
uity to  require  the  mortgagee  to  exhaust 
the  Wellford  lot,  to  the  relief  of  the  Nor- 
man land.  Dpoo exceptions  to  this  report, 
the  cause  came  on  to  be  heard  by  Judge 
CoTBRAN,  Who  held  that  Mm.  Mary  M.  Bo- 
mar wan  "not'a  proper  party  In  this  suit 
for  partition,  she  having  no  Interest  In 
the  subject-matter,**  and  dlsmlsserl  the 
complaint  as  to  her.  He  also  held  that 
"the  share  of  the  defendant  James  T.  Bo- 
mar In  the  land  lying  tn  Union  county  Is 
first  liable  for  the  LAyton  mortgage.  It 
bad  been  purchased  by  J.  Fincher  Norman, 
aiid  the  satMactlnn  of  the  mortgage  out 
of  said  share  would  be  with  the  property 
of  said  Norman,  and  entitles  him  clearly  to 
the  right  of  subrogation  against  James  T. 
Bomar,  so  far  as  that  he  should  recover 
from  James  T.  Bomar  the  amount  paid 
for  his  benefit,"  etc.  From  this  decree  the 
plaintiff,  J.  Fincher  Norman,  and  one  of 
tbe  defendants,  James  T.  Bomar,  appeal. 

Plalntlffsezceptlona:  "Becausehls  hon- 
or erred  In  finding  (1)  that  Mary  M.  Bo- 
mar's  mortgage  of  the  lot  In  Spartanbnrg 
was  additional  security  for  the  debt  dne 
by  James  T.  Bomar,  and  that  the  agree- 
ment at  the  time  was  that  said  lot  should 
only  be  liable  In  case  the  mortgaged  lands 
In  Union  shonld  not  prove  sufficlrat  to 
pay  the  debt;  (2)  that  the  judgments  re- 
ferred to  In  said  decree  were  obtained  sub- 
sequently to  the  mortgage  of  Mary  M. 
Bomar;  (8)  that  Mary  M.  Bomar  only 
pledged  her  property  upon  a  condition, 
which  has  not  been  performed ;  (4)  that 
Mary  M.  Bomar  is  not  a  proper  party  to 
the  actlpn;  (6)  that  tbe  interest  In  the 
land  formerly  belonging  to  Bomar  be 
flrst  applied,  as  far  as  necessary,  to  the 
payment  of  the  mortgage  debt.  Because 
his  honor  shonld  have  held  (6)  that  the 
debt  due  to  Layton  by  Mary  M.  Bomar 
VTBm  a  part  of  the  same  debt  due  by  James 
T.  Bomar,  or  that  James  T.  Bomar  was 
surety  only  for  the  debt  of  Mary  M.  Bo- 
naar;  (7)  that  the  mor^aged  premises  of 
Uary  M.  Bomar  In  Spartanbnrg  should  be 
iold,  and  tbe  proceeds,  so  tar  as  necessary 
to  pay  the  amount  of  the  mortgage  debt, 
be  applied  to  the  payment  of  the  mort- 
gage of  James  T.  Bomar  to  Layton,  be- 
rore  any  part  of  the  proceeds  of  tbe  Union 
Ictnds  should  be  applied  thereto;  (S)  that 
t-he  evidence  offered  to  prove  the  agree- 
nent  between  Layton  and  Mary  M.  Bomar 
tliat  tbe  lands  In  Spartanburg  should  be 
Jable  only  in  case  the  lands  In  Union 
E»roTed  liuufDclcnt  to  pay  the  mortgage 


debt  of  James  T.  Bomar  was  Incompetait 
and  Irrelevant;  (9)  that  tbe  alleged  agree- 
ment  ( referred  to  in  exception  was  In- 
operative and  Toid  as  to  the  plaintiff,  a 
Judgment  creditor  of  James  T.  Bomar; 
(10)  that  the  blddhog  off  of  the  Interest  of 
James  T.  Bomar  In  the  Union  lands  by  the 
plaintiff  at  sherltt'a  sale  was  done  under 
such  mistake  and  misapprehension  of  law 
and  fact  that  It  was  Inoperatire  to  change 
the  rights  of  the  parties.  ** 

Exceptions  of  James  T.  Bomar:  **(!) 
That  his  honor  erred  In  not  holding  that 
J.  Fincher  Norman  was  bound  by  his  bid 
made  at  sheriff's  sale  of  the  property  In 
dispute;  (2)  In  not  holding,  as  matter  of 
fact,  that  J.  Fincher  Norman  bad  full 
knowledge  of  the  facts  and  law  at  the 
time  of  said  sale,  and  was  bound  to  com- 
ply with  his  bid ;  (3)  In  not  holding  that 
J.  Fincher  Norman  was  the  true  and  law- 
ful purchaser  at  said  sheriff's  sale  of  tbe 
Bald  James  T.  Bomar's  Interest  In  said 
land;  (4)  In  not  holding  that  tbe  master 
erred  in  orerrulins  this  defendant's  excep- 
tions to  testimony  which  was  offered  to 
show  Ignorance  of  law  and  fact  on  ths 

gart  of  J.  Fincher  Nurman ;  (5)  In  not 
olding  that  tbe  master  erred  In  allowing 
testimony  to  be  introdnced  to  show  tbe 
allied  real  value  of  tbe  property  bid  oft 
by  J.  Fincher  Norman ;  (6)  In  not  holding 
that  the  defendant  was  Improperly  made 
a  party  to  tbls  action ;  (7)  in  not  aiMmUuh 
Ing  the  complaint,  with  costs,  as  against 
this  defendant, "  etc. 

1.  As  to  the  mortgage  of  the  Spartan- 
bnrg lot  by  Mrs.  Bomar.  Without  going 
into  tbe  question  whether  Mrs.  Bomar 
could  be  made  a  party  to  this  case  In  Union 
to  fureeloae  a  mortgage  upon  a  lot  In 
Spartanbnrg  upon  wtalch  she  resides,  or 
as  to  the  admissibility  o<  evidence  tending 
to  show  that,  when  her  mortgage  was 
given.  It  was  upon  tbe  condition  that  tbe 
land  mortgaged  for  the  same  debt  In 
Union  should  turn  out  to  be  Insnfficlent 
security  for  the  same  debt,  there  can  be 
no  doubt  whatever  tbat  the  $445.S1,  se- 
cured by  the  second  mortgage  In  Spartan- 
bnrg, was  part  of  the  original  debt  secured 
by  the  Union  mortgage  of  James  T.  Bo- 
mar, the  whole  of  which  debt  was  tber^ 
by  acknowledged  to  be  the  debt  of  James 
T.  Bomar.  Tbls  original  Union  mortgage 
was  the  only  one  In  existence  when  tbe 
Judgments  were  obtained,  and  afterwards, 
at  the  Instance  of  Layton,  and  lor  the 
purpose  or  securing  him  In  any  event,  the 
wife  gave  the  Spartanbnrg  mortgage. 
This  was  manifestly  cumulative  and  sec- 
ondary. We  do  not  see  that  either  the 
original  mortgagor  or  his  Judgment  cred- 
itor, or  the  purchaser  at  sheriff's  sale,  has 
any  such  Interest  In  that  second  mortgage 
as  to  make  it  discharge,  even  pro  tuofb, 
the  original  debt  and  mortgage  given  to 
secure  It.  Thejndgments  under  which  tbe 
land  was  sold  were  recorded  In  ITnlon 
against  James  T.,  and  not  Mary  M.,  Bo- 
mar; and,  besides,  they  were  all  older 
than  the  second  mortgage,  and  the  pur- 
chaser at  the  sheriff's  sale  took  the  prop> 
erty  nnlncnmbered  by  that  mo^tgc^^. 
See  State  v.  Laval,  4  McCord,  342.  It  may 
be  possible  that  James  T.  Bomar  made  a 
voluntary  gift  to  his  wife  of  f4l6.Sl  of  tbe 
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monegr  lor  which  he  gave  his  bond  and 
mortgaKe  to  Lajton,  and  that  It  was  In- 
vested In  the  Spartanburg  lot,  the  title  be- 
ing made  to  her,  yet,  upon  that  assump- 
tion, she  had  the  right  to  mortgage  the 
land,  at  least  until  the  conveyance  was 
set  aside  and  the  lot  declared  to  be  the 
property  of  James  T.  Bomar,  which  could 
not  be  done  In  this  proceeding.  Consider- 
ing, then,  Mrs. Bomar  as  a  person  distinct 
from  ner  husband,  her  mortgage  was  not 
only  secondary,  and  sobject  to  the  older 
judgments,  but  given  by  a  different  per- 
son, and  therefore  not  within  the  equity 
rule  of  a  Men  upon  two  fandu  or  pieces  of 
property  of  the  same  debtor.  See  Pom.  Eq. 
Jur.  §§  642,  643,  1414.  We  cannot  say  that 
the  circuit  Judge  committed  error  In  dis- 
missing the  complaint  as  to  Mrs.  Bomar 
without  prejudice  as  to  the  rlshts  which 
may  exist  as  between  her  and  James  T. 
Lay  ton. 

2.  As  to  the  bid  of  the  plalntltt  at  the 
sheriff's  sale,  undor  the  Jadgments.  It  Is 
well  settled  In  this  state  that  when  the 
land  is  sold  under  execution,  there  being 
upon  it  the  Hen  of  a  senior  mortgage,  not 
foreclosed,  nothing  Is  sold  but  what,  for 
con  ven  leuce»  Is  called  the  "  equl  ty  of  redem  p- 
tton ;  **  or,  as  It  Is  said,  ^  the  pnrchaser 
buys  subject  to  the  senior  Hen.*  Thayer 
T.  Sheriff,  2  Bay,  171 ;  Ex  pai-te  City  Sher- 
iff, 1  McCord,8»8;  Yates  v.  Bond,  2  Mc- 
Cord.  383:  McClure  v.  Monnce,  Id.  424.  So 
well  is  this  established  that  if  the  senior 
mortgagee  purchase  the  land  himself,  un- 
der Junior  Judgments,  his  mortgage  debt 
Is  thereby  extinguished.  Ttlmmfer  v.  Vise, 
17  S.  C.  499.  Where  the  senior  Hen  Is  that 
of  a  Judgment,  Instead  of  a  mortgage,  the 
rule  is  different.  In  that  casethe  purchase 
money  Is  applied  to  the  liens  according  to 
their  dates,  and  the  purchaser  takes  a 
good  title  to  theproperty.  But  Inthecase 
of  a  senior  mortgage,  wltbontproceedinga 
In  foreclosure,  tuere  Is  no  process  In  the 
bands  of  the  sherltt,  and  therefore  the  bid 
Is  applied  only  to  the  executions,  and  the 
pnrchaser  takes  the  property  stiU  subject 
to  the  mortgage  Hen;  that  Is  to  say,  he 
must  pay  his  bHl  and  the  mortgaxe  debt 
In  addition.  It  Is  easy  to  see  that  at  such 
a  sale  one  noc  familiar  with  this  difference 
between  the  lien  of  amortgageand  ajudg- 
ment  might  be  misled  Into  bidding  the  full 
Talue  uftbe  property,  when  only  theequlty 
of  redemption  wcbS  sold.  The  difference  in 
the  Hens  is  not  obvious  to  any  but  u  law- 
yer, and  It  Is  urged  here  that  the  plaintiff 
bid  oH  the  Interest  of  Bomar  under  a  mis- 
apprehension, and  therefore  the  court 
should  relieve  him  from  It— Firet,  on  the 

f round  of  a  mistake  of  fact.  It  Is  well 
nown  that  there  la  no  warran  ty  at  a  sher- 
iff *h  sale.  There  ts  here  no  all^atlon  of 
misrepresentation  or  fraud,  and  we  can 
conceive  of  no  fact  in  the  case  as  to  which 
there  gould  be  a  mistake  except  that  as  to 
the  date  of  the  senior  mortgage.  The  ev- 
idence indicates  that  the  purchaser  knew 
ol  the  mortgage  and  its  date;  but,  It  he 
did  not,  It  was  mere  Ignorance  upon  a 
point  as  to  which  he  might  have  informed 
hlms^f  by  consulting  the  record.  As  was 
said  tn  the  case  of  McClure  v.  Mounce,  su- 

Era:  "It  was  argued  that  the  purchaser, 
y  tbls  mode  of  proceeding.  Is  taken  In. 


He  thongbt  he  was  buying  the  fee.  This 
Is  tlie  common  lot  of  purchasers  at  sberifTs 
sales.  There  were  means  offered  to  the 
purchaser  by  which  he  could  have  known 
that  the  tee  was  not  sold,  or,  at  all  eTents, 
to  put  him  upon  the  Inquiry.  vi%.,  the 
mortgage  was  recorded."  Second.  It  Is, 
however,  further  urged  that  there  was 
such  a  mistake  of  law  as  to  entitle  the 
plaintiff  to  relief  from  his  bid.  Thegenei^ 
rule  certainly  Is  that  a  contract  caoDOt  be 
vacated  simply  on  the  ground  of  ignorancs 
of  the  law.  Igaorantiajuiia  noa  exensut. 
The  exceptions  to  this  common-law  rule 
are  notnnlyfew  In  number,but,  upon  close 
examination,  will  be  found  to  hare  In  them 
something  pecuHar.   It  is  true,  there  are 
some  cases  In  this  state  In  which  a  distinc- 
tion wsb  drawn  between  mere  Ignorancft 
and  mistake  of  law,  and  relief  given  In  the 
cases  considered  as  faUlng  under  the  latter 
class   of  mlstalce  of  law.   Lowndes  t. 
Chlsholm,  2  McCord.  Eq.  464;  Lawrence  r. 
Beauhien.  2  Bailey,  623.   But  It  tteems  to 
us  that  the  distinction  between  mistake 
and  mere  ignorance  of  the  law  Is  very 
shadowy,  or,  at  least,  not  always  appar 
ent ;  and  to  extend  the  doctrine  to  cases 
not  clearly  of  that  class  would  be  to  ex- 
cuse mere  ignorance  of  the  law.  and  thus 
tend  to  oi>ea  a  wide  door  to  perjury,  to  set 
afloat  all  rights,  and.  In  fact,  to  arrest  the 
operation  of  law.  In  this  case  the  plain- 
tiff tefltltled :  **  I  knew  that  there  was  a 
mortgage,  but  I  supposed  I  would  not 
have  to  pay  it.   I  thought  the  sberiff's 
deed  would  convey  clear  title  to  the  laud. 
I  would  not  have  made  a  bid  if  I  had 
known  It  was  subject  to  the  prior  lien  of 
the  mortgage.   *  *  *  I  rend  the  sberiff's 
advertisement  of  sale  before  buying.  My 
profession  is  that  of  a  physician.   My  mi^ 
take  was  clearly  a  mistake  of  law,  "etc 
Doubtless  he  thought  the  Hheriff's  deed 
would  convey  clear  title  to  the  ILand.bot 
be  took  no  counsel,  consulted  no  one,  was 
In  no  way  misinformed  opon  the  subject, 
but  acted  from  his  own  head.   It  seems 
to  us  that  this  was  a  case  of  mere  Igno- 
rance, as  distinguished  from  mistake.  We 
can  see  nothing  to  distinguish  it  from  its 
class.   The  rule  as  to  the  Hen  of  a  senior 
mortgage  may  tend  to  mislead,  but  It  has 
been  long  established ;  and,  while  It  is  re* 
talned  as  the  law,  tbe  court  must  enforos 
it.  To  relieve  the  plaintiff  upon  thenhow- 
ing  made,  would  be,  in  effect,  to  Abrogate 
the  rule,  for  we  have  little  doubt  that  ev- 
ery purchaser  at  such  a  sale  could  and 
would  make  the  same  defense.  Notwith- 
standing a  strong  sense  of  tbe  hardship, 
we  are  constrained  to  hold  that  tbe  bid  ctf 
the  plaintiff  at  the  sheriff's  sale  cannot  he 
disregarded.  SeeKeltt  v.  Andrew8,4  Blch. 
Eq.  868;  Ganlngbam      Cnningbam,  20  8. 
C.  817. 

But  this  to  a  proceeding  on  the  equity 
side  of  the  court,  in  which  Layton.  the 
mortgagee,  asks  (or  the  foreclosure  of  his 
mortgage,  and  Bomar,  the  mortgagor, 
claiming  that,  although  the  bid  of  the 
plaintiff  Is  still  executory,  It  was  a  valid 
agreemmt  to  purchase,  prays  tbat  be 
may  havespeclflc performance  of  tbe  same; 
and,  aH  the  parties  being  before  the  court, 
such  decree  may  be  made  as  will  do  com- 
plete Justice.  Moss  v.  Bratton,  5  Rich.  Eq. 
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S.  Thp  plalatlfl  inust  account  tor  htabld 
arf],U5;  but,  as  be  Is  now  tbe  owner  of 
all  tbeJuds^meotB.  be  may  retain  as  much 
as  would  be  necesBai?  to  pay  tbem  all  In 
Inn.  The  snrplna  of  the  bid  moat  be  paid ; 
but  ander  tbe  clreniDMtances,  and  espiedal- 
ly  as  the  land  at  tbe  aberlff's  sale  broufcht 
its  full  value,  as  il  iintncnmbered,  we  think 
Layton,  the  mortgagee,  as  aj^alnst  the 
mortgaRor,  Bomar,  has  an  equity  that  It 
should  be  applied  on  the  mortigage  debt  of 
Bomur;  such  equity,  however,  being  lim- 
ited to  the  case  where  It  Is  clearly  shown 
that  the  land  brooffhtltafuU  nnlncumbered 
value  at  tbe  tberitrs  sale.  If,  after  such 
application,  there  should  still  remain  a 
balance  of  themortgage  debt  unpaid.that 
balance  ta  a  charge  on  the  Bomar  interest 
of  the  lands  In  the  hands  of  the  plaintiff 
purchaser;  If  such  balance  is  paid,  the 
plfllntlff  to  have  In  tbe  partition  bis  own 
third  aadthe  sixth  that  formerly  belontted 
to  Bomar:  but.  If  such  balance  is  not  paid, 
the  interest  of  Bomar,  purchased  by  the 
plaintiff,  to  be  sold  in  foreclosure  of  the 
mortgage  for  the  payment  of  the  same. 
The  judgment  of  this  court  is  that  the 
lodgment  of  the  circuit  be  modified  so  as 
to  conform  to  tbe  conclusions  herein  an- 
nounced, and  In  all  other  reapecte  affirmed. 

McIVBBt  J.>  concurred. 

Simpson,  C.  J.  T  think  the  proceeds  of 
tbe  sale  of  Bomar's  interest  in  the  Norman 
land  should  be  applied  to  the  Judgments 
QfCainst  Bomar,  and.  It  there  be  a  surplus, 
this  should  belong  to  Bomar,  the  land  be- 
Ing  still  aubiect  to  Layton's  mortgage. 
In  the  other  points  I  concur. 


Kbtchin  v.  MoCablbt.i 
McCablkt  v.  Kbtohin. 
tfNtpmu  Court  (tfSot^^aroUno.  AvvUTorm, 

HouBTBAD— Sue— CoxsTrrunoKAii  Law. 

1.  Land  wortti  leas  than  $1,000}  and  occupied 
yy  the  owner  and  his  family  as  a  home,  may  be 
lOld  by  him  tree  from  the  lien  of  a  Jndjnnent  en- 
ured while  It  was  so  occupied,  though  It  has  not 
seen  appraised  and  set  apart  to  the  debtor  as  a 
lomestead;  Gen.  St.  S.  C.  |  19H,  providing  that 
»  homestead,  not  axoeedtng  In  value  tl,O00.  shall 
be  exempt  to  the  bead  «t  every  family  xesiding  in 
die  stat&  and  Code  Civil  Froc.  S.  C.  i  810,  that 
Indgments  shall  not  in  any  oase  be  a  lien  on  real 
pwpertyof  the  debtor  which  is  exempt  from  levy. 

3.  The  purchaser  In  such  case  may  enjoin  too 
lale  of  the  land  under  the  Judgment  to  pravent  a 
jlond  on  his  title. 

a.  Code  Civil  Fro&  S.  C.  I  810,  la  not  oncon- 
ititDti<msl  as  an  attempt  to  extend  the  inovlsions 
>f  tbe  homestead  law  beyond  the  limits  fixed  by 
iiB  constitution,  which  requires  that  a  homestead 
lot  exceeding  In  value  tl.OOO  shall  be  exempt 
^Tom  levy  and  sale  to  tbe  head  of  every  family 
neidlsg  In  the  state. 

4.  »en.  St  &  C.  1 1996,  provides  ttut,  when 
k  homestead  la  levied  on,  appraisers  may  be  ap- 
^inted  who  shall  assess  the  value,  and  if  it  ex- 
seeds  tl,000  shall  set  apart  a  portion  as  a  home- 
ttead,  and  make  return  thereof;  and  that,  "upon 
iDch  return  being  recorded  in  40  days  after  the 
proceedings  have  become  final,  the  title  to  the 

■  This  case,  filed  at  Apdl  term,  18S6,  Is  now 
mblisbed  by  request,  with  others,  in  order  that 
he  Sontheastem  Reporter  may  cover  all  oases  in 
rolnina  aS,  South  Carolina  B^OTts. 


homestead  so  set  off  and  assigned  shall  be  forever 
dischaiged  from  all  debts  of  said  debtor  then 
existing  or  thereaftu:  contracted."  Held,  that 
the  proceedings  under  tiiis  section  do  not  create 
tbeexemptiGn,  but  simply  designate  dually  the  spe- 
oiflo  liguparltf  to  irtuoh  it  had  previmiBly  afc* 


6.  A  debtor  having,  after  entry  of  judgment 
against  him,  conTeyetThls  homestead  to  bis  wife, 
and  ceased  to  reside  thereon,  he  cannot,  after  a 
levy  w^Lor  tb»  Judgment,  have  the  lemd  set  apart 
to  him  as  a  homestead  under  said  section  199B, 
the  ooQV^anoe  not  having  been  set  aside  for 
fraud  on  creditors.  Section  19H  exempting  a 
homestead,  ^whether  held  In  fee  or  any  lesser 
estate,"  he  has  la  nch  oase  no  interest  to  which 
the  exemption  can  attach. 

Appeal  from  commoa  pleaa  drcult  court 
of  Fairfield  eonnty. 

J.  S.  MeDoBMkI,  for  appellants.  H.  S. 
Oftaar,  for  appdlees. 

McIVBB,  J.  These  two  cases,  though 
beard  together  here,  are  of  anch  a  differ^ 
ent  character  as  to  require  that  they  shall 
be  considered  separatdy.  The  tacts  out  of 
which  the  controversy  In  tbe  first-named 
case  arises,  are,  subs  tan  tially,  as  follows: 
On  June  29,  1882,  the  d^endant,  John 
D.  McCarley. caused  to  be  filed  in  the  office 
of  the  clerk  of  the  court  of  tbe  common 
pleas  for  Fairfield  county  a  transcript  of 
a  Judgmen  t  previously  obtained  by  him  ID  a 
trial  Justice's  court  against  William  W. 
Ketcliln,  on  a  cause  of  action  arising  since 
theaJoption  of  the  constitutional  amend- 
ment of  1880,  relating  to  homesteads,  and 
the  act  of  the  general  assembly  passed  ia 
pursuance  thei-eof.  At  that  time,  William 
W.  Ketchltt  was  the  head  of  a  family,  re- 
siding on  the  land  which  Is  the  subject- 
matter  ol  tbis  salt*  the  value  whereof  was, 
and  still  Is,  $700;  and  at  tbe  time  of  the 
recoveiy  of  siUd  Judgment  he  hud  no  other 
lands,  nor  has  he  at  any  time  subsequent- 
ly owned  any  other  land.  On  May  18, 
1888.  while  still  occupying  the  said  land  as 
a  family  residence,  tbe  said  William  W. 
Ketcbin  conveyed  the  same  to  Harriet  M. 
Ketcbln,  the  plaintiff.  About  January  1, 
1884,  tbe  said  William  W.  Ketcbin  and  his 
family  moved  off  said  land  to  a  house  and 
lot  in  the  town  of  Wlnnsboro,  which  had 
been  bought  by  bis  wife,  the  plaintiff  here* 
in,  where  he  and  bis  family  now  reside, 
only  $300  of  the  purchase  money  of  the 
Wlnnsboro  house  and  lot  having  been 
paid.  On  December  9, 1884,  the  defendant 
levied  on  the  tract  of  land  first  above 
mentioned  under  the  execution  Issued  to 
enforce  bis  Judgment  above  referred  to, 
and  proposes  to  sell  the  same  In  satisfac- 
tion of  said  Judgment.  Neither  -  at  the 
date  uf  tbe  conveyance  by  the  said  Will- 
lam  W.  Ketcbin  to  tbe  plaintiff  norat  any 
time  previous  had  he  claimed  or  had  as- 
signed or  set  apart  to  him  any  homestead 
In  or  oat  of  said  tract  of  land,  or  any  part 
thereof.  The  plaintiff  brought  this  action 
to  enjoin  tbe  proposed  sale  of  the  said 
tract  of  land  upon  the  ground  that  the 
land  In  question  Is  not  subject  to  levy  and 
sale  under  said  Judgment.  The  circuit 
Judge  held  otherwise,  and  rendered  Judg- 
ment dismissing  thocomplaint.  Froi..  tbto 
Judgment,  plaintiff  appeals  upon  the  sev- 
eral grounds  set  out  in  the  record,  which 
need  not  be  repeated  here. 

Before  proceeding  to  a  consideration  of 
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the  case  npoD  Its  uierlta>  It  wHl  be  necee- 
■ary,  first,  to  dispose  of  a  preliminary  ob- 
jection OS  to  the  form  of  proceedinfc.  Bt»- 
■pondezitcoiiteiidB  that  In  a  case  like  this 
there  la  no  ground  (or  an  Injunction,  be- 
cause. If  the  appellant's  theory  be  correct,— 
thattbejudgtnenthas  no  lien  on  (heland,— 
then  the  attempted  lery  and  sale  will 
amoont  to  nothing,  and  the  plaintiff's 
title  cannot  be  affected  thereby.  In  the 
flnst  place.  It  will  be  observed  that  It  does 
not  appear  that  this  point  was  ever  pre- 
sented to  or  considered  by  the  cnnrt  whose 

iudgment  we  are  called  npon  to  review. 
t  Is  not  even  presented  in  any  of  the  ex- 
ceptions or  grounds  of  appeal,  bat  was 
for  the  first  time  ndsed  In  the  argument 
liere.  But,  as  connsel  has  contended  that 
while,  under  the  rule,  a  Judgment  may  not 
be  reversed  npon  apolnt  notralsed  below, 
«zcept  In  cases  involving  questions  of  Ju- 
risdiction, yet  it  may  be  affirmed  upon  a 
trround  not  taken  In  the  circuit  court,  we, 
perhaps,  are  at  liberty  to  consider  the 
question.  The  Jurisdiction  of  a  court  of 
equity  to  prevent  as  well  as  to  remove  a 
cloud  npon  the  title  to  real  property  seems 
to  be  well  settled.  High,  In}.  §  269.  In 
the  next  section  this  writer  proceeds  to 
•ay :  "  It  is  difficult  to  establlnh  any  exact 
test,  which  will  be  applicable  In  all  cases, 
to  determine  whatconstltntes  such  a  cloud 
upon  tltleas  toauthorlze  a  courtof  equity 
to  Interfere  for  Its  prevention.  It  has 
been  held,  however,  that,  If  the  sale  which 
it  Is  sought  to  restrain  Is  such  that  in  an 
action  of  ejectment  brought  by  the  pur- 
chaser under  the  sale  the  real  ownerof  the 

Sroperty  would  be  obliged  to  offer  evl- 
ence  to  defeat  a  recovery,  then  such  a 
cloud  would  be  raised  as  to  warrant  the 
interference  of  equity  to  prevent  the  sale. " 
Now,  If  this  case  be  subjected  to  the  test 
just  mentioned, It  would  seem  to  be  one  in 
which  the  Interoositlon  of  a  court  of 
equity  by  Injunction  would  be  warranted ; 
for,  If  the  sale  Is  allowed  to  proceed,  then 
the  plaintiff  herein  could  only  protect  her- 
self In  an  action  of  ejectment  brought  by 
the  purchaser  at  such  sale  by  offerlnft  evi- 
dence showing  that  though  thetltleto  the 
land  was  In  the  Judgment  debtor  at  the 
tlmethe  Judgment  was  enters,  and  thus 
It  was  apparently  liable  to  the  lien  of  the 
Judgment,  yet,  In  fact,  It  was  not  so  by  rea- 
son of  its  exemption  under  the  homestead 
law.  But,  In  addition  to  this,  until  this 
question  of  homestead  Is  adjudicated,  the 
records  woald  shotrthat  the  plaintiff  held 
lier  land  subject  to  the  Hen  of  the  defend- 
ant's judgment.  Inasmuch  as  her  convey- 
ance was  subsequent  In  date  to  the  entry 
of  the  jndgment;  and  hence.  If  she  under- 
took to  put  her  land  on  the  market  tor 
sale,  she  would  have  to  do  so  with  this 
cloud  upon  her  title  In  the  shape  of  this 
apparent  incumbrance.  The  questlou, 
however,  seems  to  have  been  distinctly 
decided  elsewhere  In  accordance  with  this 
view,  though  we  are  nut  aware  of  any 
case  In  this  state  where  It  has  been  consid- 
ered. In  High  on  Injunctions,  (section 
275,)  It  la  said:  "A  bona  flt/e  purchaser  of 
real  estate,  for  a  valuable  consideration, 
may  restrain  a  sale  of  the  property  under 
execution  when  he  has  purchased  after  the 
rendition  of  the  Judgment,  but  before  the 


execution  was  delivered  to  the  staerW,  the 
judgment  not  being  a  lien  upon  tbe  prop- 
erty, since  such  sale  would  operate  as  a 
cloud  upon  his  title;  and,  where  an  execu- 
tion creditor  is  proceeding  unlawfully  to 
sell  tbe  homestead  Interest  of  fals  debtor, 
he  may  beenjolned  upon  t  hesame  ffroand. " 
Tbe  cases  of  Orven  v.  Bank.  10  Rich.  Eq. 
27.  and  Wilson  v.  Hyatt,  4  S.  O.  369.  reUed 
on  by  respondent,  do  not  appear  to  as  to 
be  applicable.  In  the  former,  the  question 
here  presented  does  not  seem  to  have  been 
considered;  and  In  the  latter,  the  parties 
asking  for  the  Injunction  claimed  a  naked 
legal  title.  In  which  there  was  no  appar^ 
ent  defect,  and  upon  whkh  there  was  no 
apparrat  Incnmbranee,  for  their  title  was 
prior  In  date  to  the  Judgment  under  which 
It  was  proposed  to  sell  the  land. 

We  proceed,  then,  to  consider  the  main 
question  In  the  case,  which,  accepting  the 
statement  of  It  as  made  by  the  counsd  for 
respondent  In  his  argument.  Is  whether  the 
tract  of  land  described  In  tbe  complaint  is 
now  subject  to  the  Hen  of  MrCarley'Bjudg- 
ment.and  thesubjectof  levy  and  saletbere- 
nnder.  This  question  has  been  determined 
by  oar  recent  decision  In  the  case  of  Can- 
trell  V.  Fowler,  24  S.C.  424;  but,  as  counsel 
has  asked  and  obtained  leave  to  be  beard 
In  opposition  to  tbe  principles  decided  by 
that  case,  we  are  quite  willing  to  conHldw 
the  question  again,  bearing  In  mind,  how- 
ever, tbe  Importance  of  stability  In  the  de> 
cislons  of  a  court  of  last  resort^  and  re- 
membering that  vacillation  Is  sometimes 
worse  In  Its  effects  than  abstract  error. 
If,  however.  It  clearly  appears  that  we 
have  fallen  Into  an  error,  we  will  gladly 
seize  the  opportunity  of  correcting  It.  We 
have  therefore  given  careful  consideration 
to  the  able  and  Ingenious  argumrat  of  the 
counsel  for  respondent,  but  we  mast  say 
that  It  has  failed  to  convince  us  of  any  er- 
ror In  our  former  decision.   Several  sup- 
posed cases  have  been  presented.  In  which 
It  la  argued  that  the  doctrine  laid  down  in 
Cnntrell  v.  Fowler  will  be  difficult  of  ap- 
plication, or  will  work  hardship;  but 
without  undertaklngnow  to  consider  such 
cases,  as  It  will  be  time  enough  to  do  so 
when  they  practically  arise.  It  is  sufficient 
to  aay  that  there  la  scarcely  any  rale  or 
law  of  mere  human  Invention  that  conid 
be  readily  and  justly  appHed  to  evei7  pos- 
sible Imaginable  case.   A  court  of  justice 
can  only  deal  with  cases  as  they  practically 
arise,  and  the  case  as  now  presented  by 
the  evidence  for  our  decision  Is  that  of  a 
Judgment  debtor  who  Is  now,  and  wan  at 
the  time  of  the  entry  of  the  Judgment,  the 
head  of  a  family,  owning  no  land  out  of 
which  a  homestead  could  be  claimed,  ex- 
cept the  land  In  question,  which  Is  conced- 
ed to  be  worth  less  than  fl.OOO,  npon 
which  he  then  resided,  and  which  he  sub- 
sequently conveyed  to  another;  and  the 
question  Is  whether  such  land  Is  now  or 
ever  was  subject  to  the  Hen  of  such  |udg- 
ment,  or  liable  to  levy  and  sale  thereun- 
der, ^ow,  if  the  land  In  question  was  the 
judgment  debtor's  homestead.  It  would 
seem  to  be  clear  that,  under  the  express 
terms  ot  the  constitution  and  acts  passed 
In  pursuance  thereof,  it  was  exempt  Irom 
attachment,  levy,  or  sale  under  execution, 
and  that  nnder  section  SIO  ot  the  Oode  cf 
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CtTll  Procedure  It  was  not  Bobject  to  the 
lien  of  the  Judcment.  Was  this  land  the 
hoRieRtead  ot  the  Judgment  debtor?  It  la 
conceded  that  It  was  the  land  upon  which 
he,  as  the  bead  ot  a  family,  resided  at  the 
time  the  Judgment  was  rendered;  that  he 
hud  no  other  land;  and  that  it  was  of  a 
leus  value  than  $1,000.  It  must  necessari- 
ly, therefore,  have  been  his  homestead,  for 
ottaerwlse  he  would  have hadnone,  though 
he  was  the  owner  of  land. 

The  language  of  the  act  of  the  general 
assembly, (Gen. St.§19U4,)pas8ed  in  pursu- 
ance of  the  mandate  of  t'le  conbtltution 
as  amended  In  IsSO.  Is  this;  **  A  homestead 
in  lands,  whether  held  In  fee  or  any  lesser 
estate,  not  to  exceed  in  value  one  thou- 
sand (1.000)  doliani,  with  the  yearly  prod- 
nets  thereof,  shall  be  exempt  to  the  head 
of  every  family  residing  in  this  state  from 
attachment,  levy,  or  sale,  or  any  mesne 
or  final  process  issued  from  any  court  up- 
on any  Judgment  obtained  upon  any  right 
of  action  arising  sutmequent  to  the  ratifl- 
ration  of  the  constttatlon  ot  the  state  of 
South  Carolina,"  etc.  It  having  thus  been 
declared,  in  imt>eratlve  terms,  that  the 
homestead  in  IhhiIh^  not  to  exceed  in  value 
the  sum  ot  $1,000,  shall  be  exempt  to  the 
head  of  every  tanilly  residing  In  this  state, 
and  it  being  conceded  that  William  W. 
Ketchin  was  the  head  of  a  family  residing 
in  this  Btate.  owning  no  other  land  ex- 
cept the  tract  In  question,  which  it  la  ad- 
mitted does  not  exceed  in  value  the  sum 
of  $1,000,  how  can  there  be  a  shadow  of 
doaht  that  the  said  tract  of  land  is  the 
thing  which  the  law  declares  "shall  ex- 
empt "  from  attachment,  levy,  or  sale  under 
the  .constitution?  if  this  be  so,  then  sec- 
tion 310  of  the('ode  ol  Procedure,  In  equal- 
ly imperative  terms,  declares  that  final 
judgnienti  shall  not  in  any  case  be  a  lien 
upon  the  real  property  of  the  Judgment 
debtor  exempt  from  attachment,  levy,  or 
sale  under  the  ronstltution.  It  is  clear, 
therefore,  that  the  land  in  controversy  In 
this  case  was  not  only  exempt  from  levy 
or  sale  under  the  execution  Issued  to  en- 
force McCarley's  Judgment,  but  was  not 
subject  to  the  lien  of  such  Judgment.  It. 
then,  the  land  waa  not  subject  to  the  lien 
of  the  Judgment  when  it  was  conveyed  to 
the  plain  tin,  it  must  necessarily  have 
paused  to  her  free  from  any  such  Hen  or  in- 
cumbrance, and  cannot  now  be  subjected 
to  the  satisfaction  of  a  Judgment  against 
her  grantor.  There  is  nothing  in  the  In- 
herentnature  ot  a  Judgment  which  gives  it 
a  Hen  upon  real  property,  but  it  requires 
that  quality  solely  from  the  statute;  and. 
an  we  have  seen,  the  statute  In  this  state 
not  only  does  not  make  a  Judgment  a  lien 
upon  all  the  real  property  of  the  Judgment 
debtor,  but  expressly  excepts  so  much 
thereof  as  Is  exempt  from  levy  and  sale  un- 
der the  constitution.  So  that  whenever  it 
is  ascertained,  either  by  admission  or  oth- 
er wlae.  that  a  certain  piece  ot  real  estate 
Is  exempt  from  levy  and  sale  under  the 
constitution,  It  is  at  the  same  time  ascer- 
tained that  such  real  estate  is  not  subject 
to  the  lien  of  any  Judgment  against  the 
owner  thereof,  and,  if  sold  by  him.  Is  sold 
tree  from  any  Incumbrance.  Indeed,  the 
rule  seems  to  be  that  the  lien  of  a  Judg- 
ment l8  derived  from,  and  la  dependent  up- 


MoGABLET«  1101 

on,  the  right  to  sell  property  under  It; 
and  hence,  even  where  there  is  no  statute 
excepting  property  exempt  firom  levy  £in<l 
sale  from  the  lien  of  a  Judgment,  there  la 
no  Hen  upon  such  property.  In  Freeman 
on  Executions,  (section  249,)  it  is  said: 
"  The  lien  of  a  Judgment,  and  of  an  execu- 
tion, la  almost  universally  regarded  as 
arising  from  right  to  sell  propertj 
therennder;  and  hence,  whore  the  right  ot 
sale  cannot  be  asserted,  the  existence  of- 
the  lien  must  be  denied.  It  would  follow, 
as  a  logical  result,  from  the  application 
of  this  general  principle,  that  a  Judgment 
rendered  after  the  creation  and  before 
the  abandonment  ot  a  homestead  cannot 
be  a  lien  thereon;  and,  as  a  result  of  thia 
last  proposition,  it  must  follow  that  a 
homestead  may  be  sold  or  mortgaged, 
and  that  the  title  of  the  vendee  or  mort- 
gagee will  he  paramount  to  that  of  a  pri- 
or Judgment  creditor. "  This  writer  goes 
on  to  say  that  in  some  ot  the  states  a 
different  view  as  to  the  lien  ot  a  Judgment 
upon  exempt  property  is  entertained^ 
whereby  it  is  held  that  aJudgmenMsa 
lien  upon  exempt  property,  but  such  Ilea 
remains  In  abeyance  only  so  long  as  the 
right  of  exemption  is  capable  of  assertion 
by  the  defendant;  and,  therefore,  when  he 
sells  the  property,  and  can  no  longer  in- 
sist upon  the  exemption,  the  lieu  follows 
the  property  into  the  bands  of  the  vendee, 
and  the  property  may  be  sold  in  discharge 
of  such  lien.  But  he  adds:  "In  two  of 
the  states,  Wisconsin  and  Minnesota, 
where  this  view  was  snstalned  by  the 
courts,  the  legislature,  aware  of  the  iocon- 
veiilences  likely  to  result  from  its  mainte- 
nance, enacted  statutes  under  which 
homesteads  are  not  liable  to  Judgment 
liens,  and  may,  therefore,  as  in  other 
states,  be  sold  or  Incambered  by  the  own- 
er irrespective  of  Hens  existing  against  him 
arising  from  Judgments  rendered  after  the 
premises  became  his  homestead."  Inas- 
much, however,  as  our  statute,  (section 
SIO  of  the  Code,)  making  final  Judgments 
a  lien  upon  real  estate,  expressly  excepts 
from  Its  operation  all  property  exempt 
from  levy  and  sale  under  execution,  lust 
like  the  statutes  which  the  states  ol  Wis- 
consin and  Minnniota  fonnd  It  necessary 
to  pass  in  order  to  enable  a  Judgment 
debtor  to  sell  his  homestead  free  from  the 
Hen  of  any  Judgment  previously  recovered 
against  him,  it  Is  not  uecessary  for  us  to 
rest  our  conclusion  in  tliia  caw  upon  the 
rule  which,  according  to  Mr.  Freeman, 
seems  to  prevail  In  most  of  the  states,  that 
the  mere  fact  that  property  Is  exempt 
from  levy  and  sale  relieves  It  from  the  lien 
of  a  Judgment.  "rorit,"asis  said  in  Free, 
man  on  Judgments,  (section  855,)  "home- 
steads exempt  from  execution  by  Statutes 
are  thereafter,  as  long  as  they  retain 
their  homestead  character,  clear  from  all 
Judgment  Hens,  and  may,  notwlthstand- 
ingjudguents docketed  against  their  own- 
ers, be  by  them  conveyed  or  incumbered 
withnt  furnishing  any  opportunity  for 
such  Hens  to  attach,"  simply  because 
they  are  exempt  from  levy  and  sale  under 
execution,  much  more  would  this  he  so 
where,  as  in  this  state,  homesteads,  in  ad- 
dition to  being  exempt  from  levy  and  sale 
nnder  ezecation,  are  by  statute  expressly 
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excepted  Irom  the  lien  ol  a  JndKmeDt.  In 
this  case  the  undisputed  tacts  are  that 
the  land  In  question  had,  at  the  time  Mc- 
Carley's  judgment  against  William  W. 
Ketcbln  was  entered,  all  the  qualities  nec- 
WHary  to  InveBt  It  wltli  the  character  of 
bis  homestead,  and  that  It  still  retained 
that  character  when  it  was  conveyed  to 
the  plaintiff.  It  was  tbereforu  never  sub- 
ject to  the  lien  of  McCarley's  judgment, 
and  cannot  now  be  legally  sold  under  it. 

The  respondent  contends  that  no  prop- 
erty is  exempt  from  the  Hen  of  a  Judgment 
until  it  has  been  laid  otT  In  the  manner 
provided  for  by  the  homestead  acta,  and 
that  as  the  property  here  in  qnMtlon  never 
teas  so  laid  olT,  It  never  became  exempt 
Jrom  the  Hen  of  McCarley'sJudKment.  We 
cannot  concur  in  this  view.  The  rijfht  of 
"'xeinptlon  must  necessarily  precede  the 
Gullinf^  into  play  the  machinery  provided 
by  law  for  the  purpose  of  defining  the  ex- 
tent and  limits  of  tne  property  which  the 
law  had  previously  declared  to  be  exempt. 
It  is  not  derived  from  or  dependent  upon 
the  mechanical  act,  as  It  were,  by  which 
the  property  to  which  It  attaches  is  sepa- 
ratfd  and  distinguished  from  that  to 
vhlch  such  riisht  dues  not  attach,  but 
^ests  solely  upon  the  express  mandate 
found  in  the  supreme  law  of  the  land  that 
certain  property  shall  be.  nxempt.  The 
only  object  and  effect  of  the  machinery 
provided  by  the  act  for  laying  off  the 
homestead  is  to  designate  with  precision 
what  particular  property  of  the  debtor 
has  been  invested  with  this  right  of  ex- 
emption by  the  constitution  and  laws, 
and  not  to  confer  such  right  upon  the 
property  so  designated.  When,  therefore, 
as  In  this  case,  as  well  as  In  the  case  of 
Cantrell  v.  Fowler,  the  property  in  ques- 
tion must  necessarily  be  the  property  to 
which  the  right  of  exemption  attaches,  as 
there  is  no  other  to  which  It  can  attach, 
where  is  the  necessity  or  propriety  In  re- 
quiring parties  to  incur  the  needless  trouble 
and  expense  of  having  a  homestead  regu- 
larlylaidott?  Lexnemtnpmco^t  ad  mna 
eeuiButltia.  As  in  the  case  of  an  ordinal^ 
conveyance  of  a  tract  of  land,  while  a  sur- 
rey and  plat  is  oftentimes  desirable  and 
eometimes  necessary  for  the  purpose  of 
designating  with  precision  the  thing  con- 
veyed, yet  the  survey  and  plat  add  noth- 
ing to  the  title  which  the  deed  confers  up- 
on the  gran  tee,  and  Impart  no  new  quality 
to  it.  So  here,  while  it  may  be  desirable 
and  sometimes  necessary  to  ha-re  the 
homeHtead  laid  off  for  the  purpose  of  des- 
Ignotliig  precisely  and  conclusively  the 
limits  to  which  such  exemption  extends, 
yet  such  admeasurement  adds  no  new 
quality  to  the  exemption  Itself,  which  Is 
conferred  by  the  constitution  and  laws. 
In  Bomeof  tbestates  their  homestead  laws 
require  something  to  be  done  by  the  debt* 
or  In  order  to  give  rise  to  the  exemption, 
as,  for  Instance,  by  making  and  filing  a 
declaration  that  the  debtor  Intends  to 
claim  the  exemption  in  a  particular  por- 
tion of  land.  Here,  however,  our  home- 
stead law  requires  nothing  of  the  kind. 
The  debtor  may  remain  perfectly  passive, 
and  yet  the  exemption  exists,  and  must 
be  respected.  It  cannot  even  be  waived 
by  the  debtor  by  any  act  however  solemn. 


and,  as  was  held  In  Myera  v.  Ham.  20  S.  C. 
522,  even  the  fact  that  the  debtor  stood  by 
and  allowed  his  land  sold  wlthoot  objec- 
tion, would  not  estop  him  from  afterwards 
claiming  a  homestead  in  thesaidland.  As 
Is  said  In  Freeman  on  Execnclons,  (sectloa 
241 : )  "  In  a  majority  of  the  states,  tamong 
which  the  author  classes  Sonth  Carolina,] 
the  fact  that  the  premises  are  occupied  as 
a  homestead  Is  all  that  is  neeessaiy  to 
render  them  exempt  from  execution.  Bot 
In  the  other  states,  a  declaration  of  home- 
stead must  be  made  and  filed  for  record, 
or  some  other  kind  ol  record  notice  roast 
be  made,  showing  the  world  that  the  oc- 
cupants Intend  to  Insist  upon  their  exemp- 
tion right."  We  think  It  clear,  tberefore. 
that  In  this  state  It  is  not  necessary  that 
anything  should  be  done  In  order  to  give 
efficacy  to  the  exemption  secured  by  the 
constitution  and  laws,  and  that  whenever 
It  satisfactorily  appears  that  the  prop- 
erty in  question  Is  the  homestead  of  a 
Judgment  debtor,  It  ts  not  only  exempt 
from  levy  and  sale  under  execution,  but  is 
not  subject  to  the  Hen  of  a  Jadgment,  and 
may  therefore  bemortgaged  or  aold, either 
before  It  is  formally  laid  off  to  the  Judg- 
ment debtor,  (Association  t.  Enslow,  7  8. 
C.  1.)'  or  afterwards.  (EHIott  v.Mackorell, 
19  S.  C.  288,)  free  from  the  lien  of  sncfa  Jadg^ 
ment.  Any  other  view  would.  It  seems 
to  ns,  very  materially  Impair  the  valoe  of 
this  beneficent  provision  of  the  law  for 
t)ie  protection  of  unfortunate  debtors, 
and  sometimes  render  It  a  mere  mockerr 
of  benevolence,  for,  if  the  exemption  does 
not  attach  until  the  homestead  is  formal- 
ly assigned  and  laid  off  to  the  debtor.  It 
puts  it  in  the  power  of  the  creditor  to 
chain  his  debtordownfor  the  whole  period 
of  his  life  to  the  particular  spot  which  be 
may  happen  to  occupy  at  the  time  Jadg- 
ment  Is  recovered,  as  the  homestead  could 
not  be  assigned  or  laid  off  until  tbe  cred- 
itor saw  fit  to  direct  a  levy  of  hia  execa- 
tlon,  and  this,  of  course,  be  would  never 
do  where.  In  a  case  like  the  one  now  un- 
der consideration,  the  whole  property  was 
confessMly  worth  less  than  9700.  The 
result  of  this  would  be  that,  no  matter 
bow  great  or  pressing  the  exigency,  tbe 
unfortunate  debtor  could  not  raise  a  dol- 
lar by  way  of  mortgage  on  the  premlSFa: 
and,  however  desirable  or  even  necessary 
it  might  be  for  the  debtor  to  exchange  bis 
homestead,  either  by  a  sale  or  otberwise, 
tor  another,  he  would  be  effectually  pre- 
vented from  doing  so  tf,  under  tbe  view 
contended  for,  tbe  property  was  still  sub- 
ject to  the  Hen  of  his  creditor's  antecedent 
judgment.  We  cannot  think  that  aucb  is 
a  proper  construction  of  the  law.  as  it 
would,  to  a  very  great  extent,  emasculate 
the  express  provision  contained  In  section 
SlO  of  the  Code,  which  declares  that  final 
Judgments  shall  not  be  "In  any  case  a  lien 
on  the  real  property  of  tbe  Judgment  debt- 
or exempt  from  attachment,  levy,  and  sale 
under  the  constitution.  •* 

It  is  contended,  however,  that  this  pro- 
vision of  the  Code  Is  unconstitutional,  un- 
der the  authority  of  Duncan  v.  Bamett,  11 
S.  C.  338,  as  being  an  attempt  on  tbe  part 
of  tbe  legislature  to  extend  the  provtelona 
of  the  homestead  law  beyond  tbe  Itmita 
fixed  by  the  conatitntlon,  Inaamncb 
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-tbat  Instrumeut  said  nothing  ftboat  tbe 
lien  of  a  judgment.  We  cannut  so  regard 
it.  In  tbe  first  place,  It  must  be  remem- 
bered that  this  cane  has  arisen  since  the 
Amendment  to  tbe  constitution  In  1880, 
■where  much  moie  general  powers  have 
been  given  to  the  legislature  than  Id  the 
constitution  of  1868,  under  which  the  case 
of  Duncan  v.  Barnett  arose;  but.  In  the 
eecund  place,  it  will  be  observed  that  the 
leKlslature,  In  passing  section  810  of  the 
Code  of  Procedure,  was  not  dealing  with 
the  homestead  taw  at  alt.  That  section 
■does  not  even  purport  to  be  an  amend- 
ment or  extension  of  the  homestead  taws. 
Tbe  legislature  was  there  dealing  with  a 
-totally  different  subject,  to-wit,  the  lien  of 
Jndgraents.  It  must  be  remembered  that, 
when  the  Code  was  Orst  adopted,  final 
Judgments  of  themselves  were  declared 
Bot  to  be  liens  upon  any  real  estate  of  the 
judgment  debtor,  and  could  only  be  made 
«o  by  certain  proceedings  provided  for 
tbat  purpose;  and,  when  tbe  general  aa- 
eerably,  by  the  act  of  November  26, 
<15  8t.  498,)  of  which  section  810  of  the 
Code  is  but  a  repetition,  saw  fit  to  change 
tbla  feature  of  the  Code,  we  are  unable  to 
find  anything  In  the  constitution  which 
prohibited  them  from  so  changing  the  law 
as  to  make  Judgments  a  Men  upon  all  or 
any  portion  of  the  judgment  debtor's  real 
property,  as  they  might  see  fit.  They 
might  have  excepted  from  aoch  lien  any 
portion  of  tbe  judgment  debtar'a  real 
property  that  they  saw  fit  to  designate 
for  that  purpose;  and  the  fact  that  they 
designated  the  property  exempt  from  at- 
tachment, levy,  and  sale  under  the  consti- 
tution as  the  part  excepted,  cannot  be  re- 
garded as  any  attempt  to  Interfere  with 
or  extend  the  provisions  of  the  constitu- 
tion In  reference  tu  bometitead,  but  must 
be  regarded  simply  as  a  regulation  of  the 
Hen  of  judgments,  a  subject  which  was  un- 
doubtedly under  their  control. 

Again,  It  Is  urged  that  the  language 
used  In  section  1995  of  the  General  Statutes 
«hows  that  the  exemption  does  not  arise 
antll  after  the  homestead  has  been  laid  off 
In  the  manner  prescribed.  The  language 
relied  on  for  this  purpose  occurs  In  the  lat- 
ter part  of  the  section,  after  provision  had 
been  previously  made  tor  the  appointment 
of  appraisers,  who  were  required  to  make 
t%  return  of  their  proceedings,  and  la  as  fol- 
lows :  ••  Such  debtor  may  have  such  return 
recorded  Id  the  office  of  the  register  of 
cneane  conveyances  of  the  county  In  which 
tbe  same  Is  located ;  and,  npon  snch  re- 
turn being  so  recorded  In  forty  days  after 
the  proceedings  have  become  final,  the 
title  to  the  homestead  so  set  off  and  as- 
signed shall  be  forever  discharged  from  atl 
debts  of  said  debtor  then  existing,  or 
thereafter  contracted."  Now,  when  this 
language  la  read,  as  It  roust  be,  in  connec- 
tion with  what  precedes  It,  we  think  It 
manifest  tbat  Its  purpose  was  not  to 
create  or  even  declare  an  exemption,  but 
simply  to  fix  a  period  within  which  the 
proceedings  of  those  who  should  be  ap- 
pointed to  appraise  and  mark  out  the  lim- 
its of  the  homestead  might  be  contested. 
Tbe  object  of  the  words  quoted  and  relied 
on  certainly  could  not  have  been  either  to 
«reate  or  declare  the  exemption*  tor  that 
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bad  already  been  done  in  the  first  part  of 

the  preceding  section,  in  tbe  Identical 
words  of  the  constitution,  and  the  section 
(1904)  then  very  properly  proceeded  to  pro- 
vide a  mode  by  which  the  property  thus 
previously  declared  to  be  exempt  could  be 
clearly  ascertained,  and  distinguished  from 
tbat  which  was  not  exempt.  It  then  de- 
clares: "If  no  complaint  shall  be  made  by 
either  creditor  or  debtor  within  thirty 
days  afterthe  return  of  the  appraisers  has 
been  filed,  the  proceedings  In  the  case  shall 
be  final."  What  proceedings?  Clearly 
those  which  had  just  been  provided  for, 
to-wit,  the  appraisement  and  setting  off 
of  that  which  had  previously  been  de- 
clared exempt.— the  homee  ead.  Hence,  If 
no  complaint  Is  made  within  tbe  30  days, 
the  proceedings  being  final,  neither  the 
correctness  of  the  appraisement  nor  the 
limits  of  tbe  liomestead  are  any  longer 
open  to  question.  Having  thus  provided 
for  a  case  In  which  no  complaint  has  been 
made,  the  section  then  proceeds  to  provide 
for  a  case  in  which  complaint  Is  made,  in 
the  following  language:  "Provided,  that, 
If  exceptions  thereto  be  filed  by  either 
creditor  or  debtor  within  thirty  daya  after 
filing  the  return  of  said  appraisers,  the 
court  out  of  which  the  process  iKsuedmay, 
upon  good  cause  being  shown,  order  a  re- 
appraisement  and  reassignment  of  tbe 
homestead  by  other  appraisers,  appointed 
by  the  court,  "—the  words  Italicised  by  us 
In  this  quotation  showing  very  plainly 
that  the  object  of  these  **pioceedlngB"was 
not  to  create  ur  eatabllsb  the  right  of  ex- 
emption, but  simply  to  ascertain  whether 
the  property  desIgQated  by  the  appraisers 
as  exempt  exceeded  in  value  tbe  exemp* 
tlon  previously  allowed.  Then,  after  an- 
other proviso,  which  It  Is  not  Important 
to  notice  in  this  connection,  follows  sec- 
tlon  1995,  in  these  words:  "When  thirty 
days  shall  have  elapsed  after  the  filing  of 
the  return  of  said  apprafaers,  setting  off  a 
homeatead  to  any  debtor,  according  to 
the  provisions  of  the  preceding  section, 
and  no  exceptions  have  been  filed  against 
said  return,  or  If  sDcb  retain  beflnali^ 
heard  and  approved,  such  debtor  may 
have  such  return  recorded  In  the  oflSce  of 
the  register  of  mesne  conveyances  of  the 
county  in  which  thu  same  is  located ;  and, 
upon  such  return  being  so  recorded  In 
forty  days  after  the  proceedings  have  be- 
come final,  the  title  to  the  homestead  so 
set  off  nod  assigned  ohall  be  forever  dis- 
charged from  all  debts  of  said  debtor  then 
existing,  or  thereafter  contracted.*  It 
seems  to  us  that  the  w  ords  Italicised  by 
us  In  the  quotation  Just  made,  together 
with  the  foregoing  analysis  of  aectlons 
1994  and  1995  of  the  General  Statutes, 
show  plainly  that  the  object  and  effect  of 
the  language  used  in  tbe  latter  part  of  sec- 
tion 1996.  relied  upon  aa  showing  that  the 
exemption  does  not  arise  ontll  after  the 
homestead  has  been  laid  off  In  the  manner 
prescribed,  was  not  to  create  or  establish 
the  exemption,  but  simply  to  designate 
finally  the  specific  property  to  which  such 
exemption  bad  previously  attached,  and 
to  preclude  any  further  Inquiry  aa  to  the 
correctness  of  the  appraisement  and  as- 
signment made  by  the  appraisers. 
It  would  protract  this  opinion  to  too 
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gnat  a  Imgth  to  undertake  a  review  of 
The  numeroua  eases  Id  our  state  upon  the 
subject  ut  the  homestead  exemptiun.  We 
have,  however,  examined  them  all  careful- 
ly, and,  while  there  may  bf  some  expres- 
BioDH  In  a  lew  of  them  which.  Isolated  from 
the  context,  may  seem  to  afford  support  to 
the  proposition,  contended  for  by  the  re- 
spondent, that  the  exuuption  does  not  at- 
tach until  the  homestead  has  been  set  off 
In  the  manner  provided  for  by  law,  we  are 
quite  satisfied  that  such  a  proposition  has 
not  been  anthoritatlvely  adjudged  in  any 
case  in  this  state.  On  the  other  hand, 
many  of  the  cases  manifestly  assume  the 
view  herein  talten,  thoaich  we  are  not 
aware  of  any  case  in  which  the  point  has 
been  distinctly  decided,  except  the  case  ol 
Cantreli  v.  Fowler,  mentioned  above.  As 
to  the  authorities  from  other  states,  not 
mnch  ligrht  Is  to  be  derived  from  them,  on 
account  of  the  different  provisions  of  their 
statutes  in  reference  to  the  homestead. 
Take,  for  Instance,  the  case  of  Hoyt  v. 
Howe,  8  Wis.  752,  cited  by  respondent, 
where  It  was  held  that,  it  the  Judgment 
debtor  alienates  his  homestead,  tlie  ven- 
dee takes  it  subject  to  the  lien  of  the  Judg- 
ment. But  it  would  seem  from  what  is 
said  In  Freeman  on  Judgments,  (section 
855,)  and  In  Freeman  on  Executions,  (sec- 
tion 249.)  that  that  case  and  others  of  a 
similar  character.ln  Minnesota,  as  well  as 
In  Wisconsin,  were  decided  when  the  stat^ 
ntes  of  those  states  provided,  in  general 
terms,  that  Judgments  should  be  liens 
upon  all  of  the  Judgment  debtor's  real  es- 
tate, which  were  ronstined  as  extending 
such  liens  over  the  homestead,  although  It 
was  exempt  from  sale.  Rubsequtsntly, 
however,  these  states  passed  statutes  sim- 
ilar to  section  SIO  of  our  Code,  relieving 
homesteads  from  the  Iten  of  Judgments, 
tberebyenabllng  a  Judgment  debtor  to  sell 
his  homestead  free  from  the  lien  of  the 
Judgment.  Our  conclusion,  therefore,  Is 
that  the  land  In  question  Is  not  now,  and 
never  has  been,  subject  to  the  llenof  McCar- 
ley's  Judgment,  and  cannot  be  sold  there- 
under. 

The  second  case  mentioned  in  the  title 
arises  upon  the  application  of  the  Judg- 
ment debtor,  William  W.  Ketcfaln,  to  have 
the  same  land  herelnbtfore  spoken  of  set 
apart  to  him  as  his  homestead.  The  facts 
upon  which  the  qnestltms  raised  by  this 
appeal  are  to  be  determined  are  the  same 
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aa  her^brtore  stated  in  the  first  case. 

and  need  not  be  repeated  here.  From 
these  tacts,  it  appears  that  the  appellant 
has  long  since  conveyed  his  whole  iuterwt 
in  the  land  out  of  which  he  now  claims  a 
homestead  to  another;  and,  as  the  case  is 
now  presented  to  us,  hn  no  longer  has  any 
Interest  ot  any  kind  In  It.  Under  the  con- 
stitution and  laws  passed  In  pursuance 
thereof.a  homestead  Isonlyseeured  tu  one 
who  has  a  fee  or  some  lesser  etitute  lu  the 
lands  out  of  which  It  is  claimed.  Here  the 
appellant  has  no  estate  of  any  kind  in  the 
land  which  he  claims  as  a  homestead,  and 
ther^ore  we  agree  with  the  circuit  judge 
who  heard  this  case  that  there  is  no 
foundation  for  his  claim.  The  tact  that 
the  Judgment  creditor  has  levied  upon  the 
laud  as  bis  cannot  affect  the  mieution, 
either  by  estoppel  or  otherwise.  The  ap- 
pellant Is  met  at  the  threshhold  with  an 
Intiuperable  obstacle,  raised  by  hia  own 
admission,— that  he  does  not  fulfill  one  ot 
the  conditions  necessary  to  enuble  bim  tu 
assert  his  claim,  to-wit,  that  he  has  no  es- 
tate In  fee  or  any  lesser  estate  In  the  land 
out  of  which  he  claims  a  homestead.  This 
is  Just  as  fatal  as  an  admission  that  be 
was  not  the  head  ut  a  family.  We  take 
occasion,  however,  to  add,  with  a  view  to 
avoid  prejudice,  that  our  decision  1h  based 
upon  the  case  as  now  presented,  and  upuo 
tiie  assumption,  in  the  absence  of  any  alle- 
gation to  the  contrary,  that  the  f^unvey- 
ance  to  Harriet  M.  Ketchln  is  a  valid  con- 
veyance. Should  that  conveyance  be  im- 
peached for  fraud  or  other  good  ground, 
a  different  question  as  to  the  right  of  ap- 
pellant to  the  homestead  would  arlae,  as 
to  which  we  do  not  now  propose  to  Indi- 
cate any  opinion. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  dreuit  court  Id  tbe  case 
first  above  mmtloned  be  reverifeU,  and 
that  the  case  be  remanded  to  that  court 
for  such  further  proceedings  as  may  be 
necessary  to  curry  out  the  views  bureiu 
announced :  and  the  Judgment  of  this  court 
is  that  the  Judgment  of  thecircult  court  In 
the  second  case  above  stated  be  affirmed. 

Simpson,  C.  J.,  concurred. 

McGowAH,  J.  I  concur,  altiionidi  I  stlD 
adhere  to  the  views  expressed  in  my  dis- 
Sfcuting  opinion  In  Cantreli  v.  Fowlur;  but 
1  admit  that  the  doctrines  In  that  caae  an 
conclusive  ot  this. 
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KoTB.   A  lUr  (*)  indioatM  that  the  case  referred  to  li  auiiotsted. 


Abandonment. 

Oroond  tor  divorce,  tee  Divorce,  3-6. 

ABATEMENT  AND  BEVIVAIi. 

Pendency  of  another  action. 

In  an  action  still  pendiog  for  the  partition 
of  lands,  a  defendant  asked  for  the  f  oreolosure  of 
a  mortgage  made  to  ber  by  a  co-defendant,  and  the 
relief  was  denied,  on  the  ground  that  the  mortga- 
gor and  mortgagee  were  co-tenanta.  In  a  new  soit 
to  foreclose  t£e  mortgage  the  defense  of  "former 
suit  pendlug"  cannot  D«  m^ntained,  since  no  de- 
cree of  fOrecloture  could  have  been  rendered  in 
the  former  mlL— Trimmler  t.  Hardin,  (B.  C.)  11 B. 
K108. 

ABDTTCrnOK. 
What  ocmstitates. 

1.  The  taking  and  carrying  away  of  a  child  un- 
der 14  years  of  age  from  the  bouse  of  her  father, 
by  persuasion,  is  an  abduction,  within  the  meaning 
of  Code  N.  C.  I  978,  proTiding  that  "any  one  who 
shall  abduct,  or  by  any  means  induce, "any  child 
under  the  age  of  14  years,  who  shall  reside  with 
her  father,  to  leave  him,  shall  be  gniityof  the 
crima— State  v.  Chiaenball.  (N.  a)  11  S18. 

Eridenoe. 

i.  Where  the  statute  is  silent  on  the  nihject,lt 
is  not  necessary,  on  indictment  for  ahdnction,  for 
the  state  to  prove  want  of  the  father's  consent:  if 
consentls  sec  m  in  defenae.  It  most  be  esUbUshed 
^  defaadant— State  t.  CblsenhaU,  (N.  a)  11  S. 
K518. 

S.  On  tniob  indictment  It  Is  competent,  as  tend- 
ing to  abow  want  of  sncb  consent,  to  show  that, 
after  the  ohlld'a  abdoetion,  the  ntber  sent  ber 
mother  oiit  to  look  fbr  her.— State  t.  Cblaenhall,  (N. 

C.)  U  B.E.&18. 

4.  On  indictment  for  abduction,  the  detdara- 
tlona  of  defendant  showed  that  defendant  knew 
that  the  house  to  which  she  took  ber  sister  was  a 
house  of  ill  fame,  that  ehe  had  promised  a  man  to 
bring  her  sister  there  to  meet  him,  and  that  she  did 
go  to  her  father's  bouse,  and  persuade  her  sister  to 
go.  Held,  that  the  evidence  was  sufDcient  to  Jus- 
tify a  verdict  of  guilty.— State  t.  Chlsenhall,  (N. 
C.)  11  8.  E.  518. 

5.  Evidence  of  the  general  reputation  of  the 
house  was  admissible,  as  tending  to  show  defend- 
ant's intent.— State  v.  ChlsenhiOl,  (N.  C.1 11  S.  E. 
618. 

Aoconunodatioii  Paper. 

Bee  NegcttUUiU  iTMrummta,  4. 

Accomplice  Testimony. 

See  Criminal  Law,  ST. 

A.O0OBD  ANB  SATISFACTION. 

See,  also,  Comproml«e;  Payment. 
Proof. 

Where  there  was  evidence  that  a  settlement . 
waa  made  under  mistake  and  coercion,  the  ques- 
tion aa  to  ito  oonoluslvenesa  between  Uie  parties 


waa  properly  left  to  tbe  jnrr.— Mayer  r.  Mamiuui, 
(W.f  a-jTlB.  B.  TWl  . 

Aoooimtlng. 

Between  partners,  aee  PortneraUp,  7. 
By  executors,  eta.,  see  Eattauton  ana  Admlniatm- 
ton,  19^. 
guardian,  sea  OvariHan  and  Ward. 

Aoknowledgmflnt. 

Of  bond  for  costs,  see  CmtM,  4. 

deed,  see  Deed.  2;  fiiurhand  and  Wlftt  S0|  11. 

moru[age,  see  Mortgagee,  3. 
To  aTola  sutute  of  Umltatloit,  see  Z/tmttatUm  ef 
.AeHotu,8. 

ACmON. 

See,  also,  lAmUaUtm  ^fAeOtme;  ParUea;  Plead- 
ing; PraaUee  *n  CMl  Caeee;  Venue  *n  OMl 

bneee. 

Abatement  of,  see  Abatmnent  and  Rerfvol. 
Against  executors,  etc,  aee  Slxeeubtn  and  AA- 
mhil»tr(ifor»,  86. 

 foreign  corporation,  see  CorporoMon*,  18, 18. 

By  assignee,  see  Assignment;  Aeeignment  for 
Benefit  qf  Creditors,  6. 
hUBhaod  and  wife,  see  Htuband  and  W^t,  SBb 
lunatic,  see  Insanity,  2.  8. 
receiver,  see  Receivers,  6,  7. 
state,  see  States  riful  State  OJUcerSy  8. 
For  criminal  conversation,  see  Husband  and 
Wife,  87. 

escape  of  conviot^bor.  aee  ComAete. 
false  retura,  see  Sherige  and  ConaCablM,  9i 
inducing  servant  to  Icira  maater,  aee  Xoater 

and  ^servant,  1. 8. 
negllgenoe,  see  Telegmi^  Cimpanlet,  1-6. 
obstmotion  of  street,  see  MvnUstpal  Coporar 

tions,  IL 

prioe,  see  Sale,  0, 10;  Fmdor  and  Vendee, 

6-  8. 

refusal  to  form  partnership,  see  Partner- 
ship, 8. 

On  bills  and  notes,  see  Negotiable  Inatrumenti, 

7-  9. 

contracts,  see  Contracts,  4. 

forthcoming  bond,  see  Execution,  10-13. 

insurance  policy,  see  iHSiirnnce,  8-15. 
Particular  forms,  see  ^ssuinpsif;  Creditors^  BUI 
Ejectment;  Forcible  Entry  find  Det^iiner;  Ma 
UcUms  Prosecution;   Partition;  Repleein 
Treaptiss. 

To  enjoin  issuance  of  Ixmds,  aee  Jfunle^Mll  Cor- 
tmritttone,  16. 
establish  cartway,  see  Wave,  1. 
let  aside  conveyance,  see  fraudulent  Conwv 
ances,  V-18. 

Who  may  maintain. 

1.  Under  Codo  Va.  1887,  f  241B,  which  provides 
that  if  a  contract  is  made  for  the  sole  benefit  of  a 
third  person  tbe  latter  mar  maintain  any  action 
thereon  which  he  might  maintain  in  case  tbe  con- 
tract had  been  made  with  him  only,  one  who  holds 
a  deed  of  trust  may  sue  In  his  own  name  on  an 
insurance  policy  on  the  trust  property  issued  to  the 
owner  of  the  property  for  the  ben^t  of  the  cestui 
que  trust.— Tllley  v.  Connectioat  Fire  Ina.  Co., 
(Va.)  11  H.  K.  180. 


T.118.B.— 70 


(1106) 


Digitized  by 


Google 


1106 


INDEX. 


Beraranoe. 

2.  In  ejeotment  against  several  defendants, 
each  in  poBseflslon  of  a  separate  parcel.  It  Is  error  to 
allow  a  severance  as  a  matter  of  riKDt,  though  It 
may  be  granted,  In  the  dlscreUon  of  the  court,  un- 
der Code  N.  C.  I  407.— Bryan  T.  Bpivey,  (N.  C)  11 

Adjoining  Land-OwnetB. 

See  Boundaries. 

AdminiBtration. 

Bee  Executan  nvd  AdminUtraton. 

Admifliioiuk 

See  Evidence,  6-11. 


OroQDd  for  diTORM^  Me  JMnoarce,  1. 
Evidenoe. 

On  a  trial  for  fomloation  and  adultery,  the 

Erosecutlng  witness  testided  that  on  returning 
ome  at  night  he  caught  defendant  in  his  wife's 
room,  leaning  over  her  bed ;  that  her  clothing  had 
been  partially  deranged;  and  that  he  sentforapo- 
llceman  to  arrest  defendant.  The  policeman  testi* 
fied  that  when  he  entered  the  room  defendant  had 
bis  overcoat  buttoned,  and  a  dgar  in  one  of  hia 
bands.  The  wife  testified  that  Mr  taasband,  the 
proeecutiDg  witness,  had  been  jeatow  of  defend- 
ant,  and  had  threatened  to  kill  him;  that  she  had 
sent  for  defendant  that  evening  to  warn  bim,  but, 
not  coming,  she  bad  retired;  that  shortly  after- 
wards defendant  had  entered  her  room,  and  imme- 
diately afterwards  her  husband  also  came  in;  that 
defendant  never  came  near  her  bed;  and  that  she 
had  never  had  any  Illicit  intercourse  with  him. 
Defendant's  testimony  was  to  the  same  effect  It 
also  appeared  ttiat  ou  tbe  preliminary  examination 
the  prosecuting  witness  had  testiSed  that  he  had 
followed  defendant  too  closely  for  any  criminal  in- 
timaoythat  night  Held,  that  the  evidence  did 
not  warrant  n  oonvlotloD.— Weema  t.  State,  (Qa.) 
11  S.  B.  SOL 

ADVERSE  FOSSESSIOir. 

Ab  against  tenant  in  common,  aee  IWmev  in 
Common  and  Joint  TentmeUt  ^ 

Color  of  title. 

1.  A  deed  made  by  the  admtulsirator  of  the  de- 
ceased owner  of  land,  and  purporting  to  pass  tbe 
fee,  la  color  of  title  on  which  to  base  a  claim  by  ad- 
vene^Msesslon.— McMillan  v.  Gambill,  (N.  C.)  U 

3.  Where  plainttSs  in  ejeotment  claim  title  by 
adverse  possesatoa  under  color  of  title,  tbe  deea 
under  which  they  claim  is  admissible  In  evidence 
though  it  mi^not  tiave  been  properly  admitted  to 
registration.— Brown  v.  Brown,  (N.  C.)  11  S.  E.  647. 

8.  A  sheriffs  deed  of  land  which  recites  the 
judgment,  execution,  levy,  and  sale  is  such  "color- 
able title"  aa  under  Code  N.  C.  8  141,  will  ripen 
into  a  good  title  by  seven  years'  adverse  posses- 
sion, though  the  execution  cannot  be  found,  and 
though  it  was  issued,  if  issued  at  all,  on  a  judg- 
ment which  had  I>ecome  dormant  under  section 440, 
providing  that  no  execution  shall  be  issued  on  a 
judgment  after  three  years  witliout  leave  of  court 
—Falls  of  Nense  Manaf'g  Co.  v.  Brooks,  (N.  C.)  11 
aE.456. 

Continuons  posseBSion. 

4.  The  fact  that  one  sank  a  shaft  for  mining 
purposes  on  land,  or  built  a  house  for  laborers  who 
were  working  In  a  mine  on  the  land,  is  not  suffi- 
cient to  show  title  in  bim.  It  must  further  appear 
that  the  house  was  oonUnnously  oocupied,  or  the 
mine  regularly  wortod,  for  seven  yMra.^finfflnT. 
Overby,       d)  U  B.  S.  UL 


5.  In  proving  oontlnnoos  adverse  poeeeeaioa 

under  color  of  title,  nothing  nrast  be  left  to  oon- 
jeotuM.  The  tesUmoay,  if  believed,  ronat  abow 
the  continuity  of  the  possession  for  the  full  etatu- 
tory  period  in  plain  terms,  or  by  necessary  impli- 
cation.—Ruffln  V.  Overby,  (N.  C.)  11  8.  £.  SKL 
Taoking. 

fl.  A  vendee  of  unoocnpted  lands  who  goes  in 
to  poBseasion  under  a  contract  to  purobaae  la  is 
privity  with  his  vendor,  and  Is  entiued  to  have  tbe 
time  he  held  under  the  contract  added  to  that  aft- 
er reoeivlng  his  deed,  in  determining  whether 
colorable  title  has  matured  Into  a  perfect  title  to 
poeeearion.— Brown  v.  Brown.  (N.U)  11  &  E.  6tf. 

Fossession  by  tenant. 

7.  Where  one  enters  upon  land  aa  a  leasee  of  a 
deflnite  portion  of  tbe  territory  covered  by  the 
deed  under  which  his  lessor  claims,  the  poaees^on 
of  Uie  former  inures  to  tbe  benefit  of  hla  luuUord, 
to  tik9  ontside  limits  of  the  lattar'a  deed.— Boffln  t. 
Overbiy,  (H.  &)  11  S.  B.  SfiL 

Extent  of  claim. 

6.  One  entering  upon  land  under  a  deed  or  color 
of  title  that  deflnltely  describes  the  metes  and 
bounds  of  the  land  conveyed,  or  purporting  to  be 
passed,  to  him,  is  presumed  to  prefer  claim  to  all 
of  the  land  covered  by  the  paper  title  nnder  which 
he  holds,  and  no  further. — Buffln  v.  Overbv.  iK. 
C.)118rE.861. 

9.  Where  two  grants  Interfere,  and  t&e  junior 
grantee  ln(dose8  a  portion  of  tbe  interference,  his 
possession  extends  to  tbe  whcde  thereof,  and  it 
will  be  presumed  that  it  is  under  claim  of  right 
by  virtue  of  bis  deed,  and,  in  the  absence  of  any 
evidence  other  than  that  he  inclosed  and  oolUvates 
It,  he  will  acquire  title  by  adverse  possession.— lb- 
Lean  V.  Smith,  <N.  U)  11  &  £.  l&i. 

10.  The  amount  incilosed  by  the  Jnoior  grantee 
was  one  acre,  whloh  Inolnded  a  comer  of  toe  land 
described  in  the  senior  grant  The  aenior .grantee 
permitted  him,  and  those  claiming  under  nim,  to 
cultivate  the  land  for  more  than  20  years  without 
objection,  and  there  was  no  direct  evidence  to  ex- 
cuse his  delay.  Held,  that  there  was  no  evidence 
to  be  submitted  to  tbe  jury  to  rebut  the  preenmp- 
Uon  that  the  junior  grantee  acquired  titie  to  the 
whole  interference  at  the  end  of  the  period  of  lim- 
itation; and  it  was  immaterial  titat  the  fence  fonn- 
log  the  laelosure  was  twice  moved,  where  it  did 
not  appear  how  far,  or  why,  it  was  moved.— Mo- 
Lean  V.  Smith,  (N.  C.)  11  S.  E.  ISi. 

11.  Where  two  grants  Interfere,  and  Oie  Junior 
grantee  incloses  a  portion  of  the  interference, 
occasional  entries  by  the  senior  grantee  on  that 
part  of  the  interference  not  Inclosed  by  the  junior 
grantee,  for  the  purpose  of  cutting  trees  or  haul- 
ing light  wood  or  pue  straw  only,  would  not  con- 
stitute a  possession  on  tiie  part  of  the  former  ex- 
tending to  all  of  the  interference  not  inclosed.— 
MoLean  v.  Smith,  (N.  C.)  11  &  B.  ISi. 

Eridence— Uflting  land  for  taxation. 

12-  Proof  of  listing  land  for  taxation  Is  admis- 
sible in  behaU  of  plaintiff,  claiming  sntdi  land  by 
adverse  possession.- Bnifln  v.  OTorb/,  (N.  G.)  11 
B.E.26L 

AFFIDAVIT. 

For  attachment,  see  AttafAment^  9,  8. 

Competency  of  affiant  as  witness. 

An  alDdavit  tendered  and  xeoafred  ia  mwi 
dence  ou  the  hearing  of  an  appiioation  for  Injunc- 
tion, where  no  objection  Is  made  on  the  ground  of 
incompetency  of  the  witness,  and  no  motion  is 
made  to  vrithdraw  or  mle  out  the  aOdavlt,  in«y  be 
ctnuidered,  whether  the  witness  was  ooimtetent  or 
not»— Ptttoay  r.  2CoUar,  (Qa.)  U  B.  B.  ISO. 

Affenoy. 

See  l*rineipal  and  AQenU 

Alimony; 

See  Ptooroe,  10. 
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Amendment. 

Of  brief,  tee  Appeal,  19. 

ctwrter,  see  HnUroad  Camaanieti  1,  S. 
jnd^meot,  see  Judgment,  S9-81. 
pleading,  see  Pleading^  4-4l 
sUCQte^  see  Statute*,  o. 

Answer. 

See  Platidfn0, 1. 

Antenuptial  Contract. 

See  Z>oioer,l. 

APFEAI4. 

I.  Appilutb  JvbudiotioX. 

II.  Bequisitbs. 

ni.  PuCTIOE. 

IV.  Kevie:w. 
T.  Epfkot  or  Amu. 
VI.  Decibiox. 

See,  also,  Certiorari;  Saceepttont.  BUI  of;  New 
Trial. 

Costs  oa  ftppesl,  see  Cottt,  S,  8. 
Id  cODtempt  proceedings,  see  ContcmpU  11. 
orlmlnal  caeee,  see  Criminal  Leno,  60-67. 

I.  APFBxun  JmusDionoiii 

Appealable  Judgments  and  OTders. 

1.  Code  W.  Va.  o.  185,  |  1,  ol.  7,  aUowlnff  an 
appeal  in  a  chancery  case  from  any  order  reqnir- 
infc  "the  possession  or  title  to  the  property  £0  be 
changed, "  applies  as  well  to  personal,  as  to  real, 
property,  and  henoe  an  appeal  may  be  taken  from 
a  decree  appointing  a  recelrer.  and  directing  him 
to  take  pouesaion  of  and  sell  a  stock  of  goods 
then  In  the  hands  of  a  trustee  Appointed  by  the 
ewners  to  sell  tiw  same  for  the  benefit  of  oertaln 
creditora.-Jhifrner  v.  Kalrs,  (W.  Va.)  11  8.  B.  6. 

3.  Judgment  rendered  la  conformity  with  the 
inatroctions  of  the  supreme  court  on  a  former  m- 
peal  is  not  appealable.— HUchall  r.  (3ii7toa,(B.C.) 
ll  S.  B.  084. 

S.  Under  Code  W.  Va.  p.  745,  o.  135.  S  1,  par.  7, 
providing  for  an  appeal  from  a  decree  in  chancery 
^adjudicating  tbe  principles  of  a  cause, "  where 
there  are  a  number  of  questions  stated  in  the  bill, 
which  the  court  is  called  upon  to  settle,  and  but 
one  of  the  questions  Is  determined  by  the  decree, 
and  all  the  other  questions  are  especially  reserved 
on  the  face  of  the  decree,  till  after  a  certain  per- 
son is  made  a  party  detendant  in  the  cause,  such 
decree  cannot  oe  appealed  from.— •Shlrey  T.  Hus- 
grave,  (W.  Va.)  11  S.  E.  914. 

4.  Where  a  decree  of  foreclosure  and  order  of 
sale  are  made,  and  a  reference  to  the  master  or- 
dered to  ascertain  the  amount  due,  and  defendant 
gives  notice  of  appeal,  but  the  appeal  Is  dismissed 
because  notloe  was  not  given  in  proper  time, 
no  appeal  lies  from  a  eubseqnent  decree  and 
order  made  by  a  succeeding  judge  oonflrming  the 
report  of  the  master,  and  oraermg  a  sale  of  the 
premises,  when  no  error  is  charged  as  to  the  report 
or  order  of  confirmation,  as  the  first  decree  conclu- 
sively determined  every  issue  involved  in  the  ac 
tion.— WaUaoe  v.  Carter,  (&  0.)  11 B.  B.  97. 

5.  In  an  action  to  hare  a  deed  canceled,  where 
plaintiff  is  not  in  possession  of  the  premises  con. 
veyed  and  sets  up  no  legal  title  thereto,  but  bases 
bis  claim  solely  upon  an  equity  growing  out  of 
an  alleged  tcand  practiced  upon  mm,  an  order  re- 
f  aaing  Lla  motion  lor  an  issue  Icar  a  lury,  In  ad- 
vance ot  thd  bearing  of  the  case  upon  the  merits, 
is  not  appealable,  as  it  does  not  deny  to  plalntlll 
any  sntetantlal  right  to  which  he  is  enUtled,  and 
hence  does  not  involve  the  merits  within  Code  B. 
C.  i  11,  giving  the  aapreme  court  appellate  Juris- 
diction of  "any  intermediate  jndnnent,  order,  or 
decree  involving  the  merits.  "—Du  Font  t.  Du 
Bos.  (S.  0.)  11  S.  E.  1078. 

6.  An  interlocutorv  order,  after  verdict  and  be- 
fore lodgment,  directing  the  derk  to  take  and  state 
an  acoonnt,  is  not  upealableu^BlaakwaU  t.  Uo- 
Caln,  <N.  a)  U&  E.m 


7.  An  order  setUng  aside  a  nonsuit,  and  rein- 
stating tbe  case  for  trial,  is  not  final,  and  defend-, 
ant's  appeal  therefrom  wUl  be  dismlHed.— Bain  r. 
IMn,^..C.>  U  S.  B.  837. 

8.  Where  a  new  trial  Is  granted  as  to  one  lasna 
submitted  to  tbe  jury,  au  appeal  from  the  Interloc- 
utory judgment  entered  on  the  other  issaes  is  vi9- 
mature.— Hilllard  v.  Oram.  (N.  C)  11  a  E.  514 

9.  Where  the  error  assigned  Is  tbe  refusal  ot 
the  trial  court  to  strike  out  the  answer  of  the  gar- 
nishee, and  a  motion  for  a  new  trial,  on  the  same 
grounds  In  part  as  those  contained  in  tbe  bill  of 
exceptions,  is  still  pending  in  the  trial  court,  a 
writ  of  error  will  be  dismissed  as  premature. — 
McLendon  v.  Western  ft  A.  B.  Co.,  (Oa.)  11  S.  £. 
6S0. 

10.  On  tbe  return  of  a  mavdnmiu  niil  In  vaca- 
tion, where  the  answer  presents  Issues  of  fact,  un- 
der AoU  Qa.  18t}2~88,  p.  108,  the  answer  is  remitted 
for  final  hearing  to  the  next  term  of  the  court. 
Behl,  that  the  order  of  the  judge  postponing  the 
hearing  till  that  lime,  and  refuung  to  strike  out 
the  answer  and  gnat  a  mandamru  absolute,  is 
Interlocutoryt  and  no  writ  of  error  upon  the  same 
lies  to  the  supreme  courU~-Shearouse  v.  Smith, 
(Ua.)  11  &  B.  HO. 

JurisdictioDal  amount. 

11.  An  appeal  from  an  order  of  Oie  ooanty 
Tourt  sustaining  a  motion  to  dismiss  oondemna- 
tton  proceeding*  made  on  appeal  from  an  award 
at  oommisslonen  for  8800  as  damages  ioc  taking 
the  land  will  not  lie,  under  Const  Va.  art,  6,  % 
a,  (Code  1887,  S  8455,)  allowing  an  appe-  ^  to  the 
supreme  oourt  of  appeals  in  civil  oases  in«olvin»r 
$500  or  more,  exnlusive  of  costs.— Richmond,  F. 
A;  P.  R.  Co.  T.  Knopf,  (Va.)  U  8.  E.  881. 

13.  Where  the  oonsUtntlonality  <Ht  an  act  Is 
drawn  in  question,  the  supreme  court  of  appeals 
of  Virginia  has  jurisdiction  in  error,  aluou^ 
the  amount  in  oontrovarsyls  lew  than  fSOa— NoT'. 
folk  ft  W.  R.  Co.  r.  Pendleton,  (Va.)  11  B.  B. 

18.  Where  tbe  plaintiff  In  equity  seeks  relief  on 
hccount  of  deficiencies  in  two  distinct  tracts  of 
land,  and  it  is  shown  by  both  the  pleadings  and 
proofs  that  there  is  no  deflcieaoy  as  to  one  of  tbe 
tracts,  and  the  value  of  the  deficiency  in  tiie  other 
U  less  than  $100,  and  relief  is  dented  in  tbe  eiroult 
court,  t^e  supreme  oonrt  has  no  Jurisdiction  to  re- 
view tbe  decree  of  the  (drmlt  oourt— Garrar  t. 
Lawler,  (W.  Va.)  II  &  B.  887. 

n.  Rkqituitcs. 

Kotloe. 

14.  The  provision  in  Code  Va.  1  8157,  requiring 
tbe  clerk  of  the  lower  court  to  file  a  certificate 
with  tbe  transcript  of  the  record  sent  up,  that  ap- 
pellant has  given  appellee  notloe  of  bis  intention 
to  apply  for  a  transcript  with  a  view  to  appeal,  is 
directory  only,  and  the  ]  urisdiotlon  of  the  appellate 
court  over  the  case  will  not  be  defeated  by  the 
clerk's  failure  to  comply  with  IL— Mears  v.  Dexter, 
{Va.)ll8.B.688. 

Bond. 

18.  Code  Ga.  I  3688,  at  origlnaUr  enacted,  pro- 
vided for  appeals  in  forma  jHiuperi*  in  suits  at 
law,  but  was  amended  by  Act  Sept.  24, 1889,  to  al- 
low such  appeals  from  tbe  court  of  ordinary.  The 
succeeding  section  remains  as  originally  enacted, 
and  requires  payment  of  costs,  ana  the  giving  of 
bond  in  all  appeals  from  tbe  ordlnair.  ifeld,  that 
the  latter  section  was  modified  by  tbe  amenmment 
to  the  former,  so  as  to  allow  suoh  appeal*.— FUa  t. 
Black.  (Oa.)  II  S.  B.  783. 

HL  Fuona. 

In  generaL 

10.  Where  the  appellee  makes  his  objections  to 
the  appellant's  sutement  of  tbe  oase  on  appeal  hy 
asking  that  a  statement  prepared  by  him  be  sub- 
stituted, it  is  a  sufflclent  oomplianoe  with  Code  H. 
C.  S  560,  which  provides  that  t^e  appellee  shall  r» 
turn  tbe  copy  of  appellant's  case  served  on  him 
*'wlth  his  approval  or  specific  amendments  in- 
dorsed or  attached. "  VoUowlnc  State  v.  Ooocb, 
94  N.  a  S68.-Homa  T.  Smith,  CN'  CI}  U  &  B.  878. 
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17.  Wben  a  writ  of  error  Is  prematarel; 
Immght,  the  •opreme  oourt  wiUt  In  Ita  dlBoretloti, 
refute  leave,  way  at  dlreeUotk,  to  enter  tiie  ez- 
aentioDB  pendenulUe  in  tt>e  court  Mow.— Boford 
T.  JCeanedy.  (Qa.)  11  S.  B.  661. 

AuignmentB  of  error. 

18.  Aa  assignmentof  error  that  the  oonrt  erred 
in  dlBSOlTing  the  Injunction,  without  any  apec^fl- 
oation,  la  too  genaral  to  be  oomldOTed  on  amieaL 
Wonea  r.  ChHatlaii.  CVa.)  U  S.  B.  964. 

Amendmukt  of  brief.  , 

19.  Fetttioaer  had  answered,  admittlnff  the  alle 
^tions  of  the  complaiat,  and  submitted  nia  rights 
to  the  protection  of  the  court.  Although  other  de- 
fODdsotB  api>ealed,he  did  not.  The  facts  relied 
upOD  by  petitioner  do  not  appear  In  the  case.  Held 
that,  after  the  case  had  boeuk  decided  on  appeal,  it 
was  too  Ute  to  apply  for  leave  **  to  amend  the  brief  " 
by  laserting  these  facta.— Uoore  T.  Trlnunler,  (S. 
C.)  11  S.  E.  55a 

Beoord. 

30.  When  appellant's  counsel,  on  receipt  of  ap- 
pellee's case,  sends  the  papers  to  the  judge  to  set- 
tle, without  any  "  request, "  as  required  by  Code  N. 
C.  I  550,  to  fix  a  time  and  place  for  settling  the 
case,  the  judge  Is  not  required  to  give  notice. — 
Walter  v.  Scott,  (N.  C.)  11  S.  E.  8M. 

21.  Under  Code  It.  C.  S  6S0,  which  makes  it  the 
sole  duty  of  the  trial  Judge  to  settle  the  case  on  ap- 
peal, he  may  correct  errors  or  supply  omisBious  In 
the  I'case''  made  by  him  through  inadvertence, 
mistake,  or  mlBaDprahenslon.  even  after  the  aopeal 
has  been  docketed  In  the  supreme  court,  though  he 
has  DO  authority  to  resettle  the  casa.— Boyer  t. 
Teague.  IN.  C.)  11  S.  B.  930. 

iS.  ABexoeptiontotheoTerrullngof ademurrer 
not  filed  at  the  time,  nor  when  final  :judgment  Is 
rendered,  oannot  be  Inserted  in  the  record  after 
appeal.— State  t.  Scheper.  (S.  C.)  11  B.  E.  628. 

28.  Under  Act  Oa.  Vov.,  1889,  touching  the 
mode  of  bringing  cases  to  the  supreme  court,  and 
providing  that  pTaintifl  in  error  shall  apecify  the 
portions  of  the  record  material  to  an  ondersund- 
Ing  of  the  ease,  the  designation  of  ths  whole  rec- 
ord, In  general  terms,  as  material.  Is  no  compIi< 
ance  with  the  act— Hardee  v.  Lovett,  (Qa.)  if  8. 
R  1031. 

24.  The  bill  of  exceptions  oannot  be  amended  In 
the  supreme  court  to  show  the  "portion  of  the  rec- 
ord material  to  an  understanding"  of  the  case  as 
required  by  Act  Ga.  Nov.,  18S9.— Hardee  v.  Lovett, 
(Ga.)  11  S.  B.1021. 

Hearing  and  rehearing. 

25.  Under  the  rule  of  the  smireme  court  of  South 
Carolina,  where  both  platntiff  and  defendant  ap- 
.peal,  plsdntlff  Is  entitled  to  open  and  close  the 
argument.- Sband  y.  Central  Kat  Bank,  (S.  C.) 

11  S.  E.  889. 

26.  A  decision  of  the  supreme  court  made  ad- 
versely to  counsel  present  and  ready  to  argue  the 
cause,  but  not  heara  from,  will  be  re-ezamioed  in 
the  light  of  full  argument;  but,  if  found  correct, 
the  decision  will  be  adhered  to,  notwithstanding 
the  inadverteaoe  of  the  court  in  making  it  up  and 
announcing  it  without  having  beard  the  argument 
beforehand.— Maddox  v.  Bramiett,  cOa.)  11  8.  E. 
129. 

27.  A  petition  to  rehear  a  case  which  was  ably 
and  elaborately  argued  on  both  sides,  which  the 
supreme  court  had  full  opportunity  to  understand 
in  all  its  bearings,  and  which  ittiooBideredearnest' 
ly  and  thoroughly,  will  be  denied  where  no  direct 
authority  has  been  called  to  the  attention  of  the 
court  on  the  argument  for  the  rehearing  that  was 
rot  before  considered,  and  where  it  appears  that 
the  court  overlooked  no  material  point. — Emry  v. 
Raleigh  &  G.  R.  Co.,  (N.  C.)  11  3.  E.  m 

Appeals  from  inferior  courts. 

28.  When  an  action  Is  properly  triable  in  the  pro- 
bate court,  the  superior  court  cannot,  on  appeal, 
allow  an  amendment  ingrafting  new  matters  of 
which  the  latter  court  alone  has  jurisdiction;  and 
when,  without  amendment,  the  superior  court  In- 
vestigates such  matters,  no  objection  being  made, 
andren^rs  judgment  theroon,  advantage  may  be 


taken  of  Hcb  defsetln  t&enipreDMooiirt.— iioUn- 
■on  T.  Hodges,  (N.  a>  It  &  E.  988L 

IV.  Rnnsw. 

In  general. 

29.  Where,  under  Code  CTvil  Proe.  S.  a  |  1S8. 
legal  and  equitable  causes  of  action  are  joined,  but 
botb  parties  treat  the  case  as  an  equitable  one,  and 
the  matters  of  fact  are  determined  by  the  coun 
without  a  JuiT,  the  sopreme  court  will  not  decline 
to  review  such  questions  of  fact- Hardin  v.  Clark. 

(S.a)  najc.804 

SOL  An  action  uniting  a  claim  for  equitable  n»- 
llef  with  a  demand  for  the  possession  of  land  and 
mesne  profits  is,  as  regards  the  latter,  an  action  at 
law,  and  the  facts  reiatlug  thereto  oannot  be  m- 
viewed  on  appeaL— MoGowan  v.  Reed,  (S.  C)  11  8. 
E.  685. 

81.  A  ground  of  motion  for  a  new  trial,  not  ap- 
proved by  the  oourt  or  verified,  will  not  be  consid- 
ered by  the  court  on  exceptions  to  tiie  order  over- 
rul^  the  motion.— Colllas  t.  Spauoe,  (Oa.)  U  S. 

Soope  of  ai>peftl. 

32.  When  an  order  of  arrest  In  an  action  of  debt 

has  been  vacated,  an  appeal  from  Uie  judgment  as 
to  the  amount  of  the  debt  does  not  operate  as  an 
appeal  from  the  vacation  of  the  order.— Tucker  r. 
Wilklns,  (N.  0.)  11  S.  E.  575. 

83.  An  appeal  from  an  interlocutorj  order  di- 
recting an  account  does  not  bring  up  for  review  the 
ezcepUons  taken  at  the  trUL— Buokwdl  Hc- 
Cain,  (N.  a)  11  a  B.  SBO. 

Objections  waived. 

Si.  An  objection  to  au  InstmoUon  Iswalved  un- 
less made  before  verdict.— Carder  t.  Bank  West 
Virginia,  (W.  Va.)  11  8.  K  716. 

85.  An  objection  that  on  the  face  of  the  record 
an  additional  Issue  should  have  been  submlttod  is 
waived  where  appellaata,  at  Uie  trial,  made  no  ob- 
jection to  tiie  failure  to  submltib— •Walker  t.  Soett, 
(N.  a.)  11  a  B.  864. 

Objections  not  made  below. 

86.  Exceptions  to  a  deposition,  (except  upon  tbe 
ground  of  incompetency,)  If  not  brought  to  the 
notice  of  the  court  below,  or  paued  upon  by  that 
court,  are  waived  on  appeal,  and  a  general  decree 
against  the  party  making  the  exception  cannot  be 
considered  as  involving  a  decision  upon  the  excep- 
tion.— Vanscoy  v.  BUnchcomb,  (W.  Va.)  11  S.  E. 
927. 

87.  Points  not  raised  below  will  not  be  oon- 
sldered,  unless  notioe  has  been  served  that  they 
will  be  relied  on  here.— Eanlin  r.  COark,  (a  a)  11 

a  E.904. 

88.  The  questions  whether  the  complaint  states 
a  oause  of  action,  or  whether  necessary  peraons 
have  been  made  parUea,  oannot  be  raised  for  the 
first  time  In  the  appellate  conrL— Shell  t.  Boyd, 
(S.  C.)  11  S.  E.205. 

8U.  After  the  confirmation  of  a  sale  of  an  In- 
solvent company's  property  pursuant  to  a  decree 
rendered  In  a  creditor's  suit  Instituted  by  a  lien 
claimant,  an  objection  that  the  land  bad  not  been 
advertised  for  sale  as  prescribed  in  the  lien,  and 
that  the  sale  had  been  made  before  the  liens  were 
ascertained,  cannot  be  taken  for  the  first  time  oc 
appeal.— Kam  V.  Rorer  Iron  Co  (Va.)  II  a  a  431. 

Discretion  of  trial  oourt. 

40.  Where  there  was  evidence  to  snataln  the 
verdict,  and  the  issues  were  fairly  submitted  by 
the  charge,  the  reviewing  oonrt  wUl  not  Interfers 
with  the  decision  of  the  trial  judm  In  refnaing  a 
new  trial.— Georgia  Penltentlaiy  Co.  Na  S  t.  Gor- 
don, (Ga.)  11  8.  E.  884. 

41.  The  refusal  of  the  oonrt  below  to  set  aside  a 
verdict  on  the  gronnd  that  it  was  against  the 
weight  of  the  evidence  cannot  be  reviewed  oo  ap- 
peal.—Whltehurst  v.  Fettipber,  (N.  C.)  11  S.  £.  300. 

43.  Ttie  supreme  oourt  ciinnot  review  the  exer- 
cise of  discretion  by  the  court  below  in  setting 
aside  a  judgment  because  of  excusable  oegleci. 
wben.  In  any  reasonable  view  of  the  case,  the  facts 
sustain  the  flnding.-^lBylor  t.  Ptm  (S.  C.}  U  & 
£.257. 
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48.  Th«  8ii1)inluIoD  of  *partl(nilRr  questioo*  of 

Tact"  to  the  jury  is,  under  Code  W.  Va.  c.  181,  S  5. 
discretionary  with  the  court,  and  will  not  be  re- 
viewed where  tbey  are  Immaterial  orlrrelevaut.— 
WheellDff  Bridge  Go.  t.  Wheeling  *  BellDOiit 
Bri^  Co.,  (W.  Ta.)  11  8.  EL  100». 

Weigbt  and  suffldenoy  of  evidence. 

44.  Where  the  eTidence  is  confilctlng,  the  de- 
cision of  the  lower  court  will  not  be  disturbed. — 
Georgia  Pftc.  Ry.  Co.  v.  Elliott,  11  B.  E.  MO. 

46.  Where  the  evidence  Is  confilotln^,  an  order 
grsDtlDg  a  first  new  trial  will  not  be  disturbed.— 
Frather  t.  Biobmond  &  D.  B.  Co.,  (Gs.)  11  &  R 
683. 

48.  Where Uiereisnomotlonforaaewtrialttke 
court  will  not  review  tiie  sufficiency  of  the  evi- 
dence to  suatafn  the  Tetdlct,— Ford  v.  Wilson, 
(Ua.)  II  S.  E.  659. 

47.  Where  a  verdict  u  against  the  erldenoa,  It 
win  be  setaslde,  though  there  has  been  a  previous 
verdict  for  the  same  party. — Jones  v.  UcWattyt 
(Ga.Jll  8.E.6&4. 

48.  Where  a  second  new  trial  Is  refused  by  the 
same  judge  who  has  granted  one  new  trial  of  the 
case,  and  there  Is  evidence  to  support  the  verdict, 
H  will  be  susUined.  though  the  great  preponder- 
ancfi  of  evidence  is  against  it.— Clttjr  &  S.  By.  Co. 
V.  Waldbaur.  (Ga.)  11  S.  E.  463. 

49.  Where  an  agreement  is  made  that  tbe  judge 
bball  find  the  facto,  hla  findings  are  conclusive,  and 
an  objeotlon  that  the  findings  are  against  the 
welgtat  of  tiiB  evidence  cannot  be  passed  on  by 
tbe  supreme  ooort —Southern  VertUlier  Co. 
ReamM,  (N.  C.)  11  8.  E.  467. 

60.  Where  the  evidence  of  an  anlmpeacbod  eye- 
witness shows  that  the  animal  the  killiDi;  of  which 
is  compl^ned  of  was  killed  without  fault  or  negli- 
irence,  and  the  testimony  of  plaintiff  given  at  a 
former  trial  tends  to  confirm  that  evidence,  new 
evidence  tor  plaintiff,  which  can  be  reconciled  with 
all  the  other  facts  without  imputing  perjury  to  any 
witness,  adds  no  strength  to  the  pluntlfTs  case.— 
Bavannah  F.  ft  W.  By.  Co.  T.  Gray,  (Ga.)  U  a  E. 
It22. 

Hulings  on  evidenoe. 

61.  When  no  copy  of  a  deed  is  in  tbe  record,  and 
It  does  not  appear  what  instruction  was  asked  on 
tbe  snblect  of  title,  the  admiBsibillty  of  tbe  deed 
cannot  be  considered  on  appeaL— WUhelm  v.  Bur- 
leyson,  (N.  C.)  11  S.  E.  690. 

63.  Questions  of  error  in  the  sdmlBslon  of  tesU- 
mony  will  not  be  considered  when  the  assignment 
does  not  state  that  objection  was  made  at  the 
time,  or  show  what  the  objection  was.— Huff  v. 
State,  (Ga.)  11  &  E.  819. 

53.  Although  a  homestead  shonld  be  proved 
by  the  orif^nal  homestead  papera,  and  not  by  the 
record  thereof  from  the  clerk'a  office,  tbe  oppos- 
ing party  will  not  be  allowed  to  claim  error  in 
the  adausstoa  oS  the  record,  where  the  original 
papers  had  been  rejected  on  bis  objection  that 
they  were  secondary  evidence.- Lairey  v.  Baker, 
(Ga.)  11  S.  E.  800. 

64.  On  a  Question  as  to  the  admissibility  of 
■eeondary  endence,  a  finding  that  the  original 
papers  had  been  lost,  and  could  not  by  diligent 
aearch  be  discovered.  Is  not  reviewable.*~SpnDga 
T.  Schenck.  (N.  C.)  11  S.  E.  840. 

 Harmless  error. 

56.  Where  a  case  is  tried  by  the  court,  the  ad- 
mission of  improper  evidence  Is  not  cause  for  re- 
versal, where  there  is  solDcient  competent  evi- 
dence to  justify  the  judgment.— State  v.  Denoon, 
(W.  Va.)  11  S.  E.  lOOa. 

56.  When  an  Instrument  has  been  oorregtlyoon- 
etrued  according  to  ita  terms,  It  is  harmless  error 
to  admit  incompetent  testimony  to  show  Its  inter- 
pretation.—Taylor  V.  Hodges,  (N.  C.)  11  S.  E.  166. 

M".  Where  tbe  main  tssueis  found  against  plain- 
tiff on  snfflcient  evidence,  error  cannot  be  predi- 
cated on  tbe  exclusion  of  evidence  offered  In  anp- 
port  of  a  snbordinate  issue.— Hunnlcutt  v.  Georgia 
Pac.  Ry.  Co.,  (Ga.)  11  S.  E.  660. 

Hatters  not  apparent  of  record. 

68.  An  objection  that  there  was  not  suffl<dent 
•TldMioe  to  go  to  the  iory  on  a  certain  isine  can- 


not be  ndsed  for  the  first  time  on  appeal,  where 
the  trial  oonrt  was  not  put  on  notice  to  transmit  all 
the  evidence  bearing  on  that  isane.  McKInnon  t. 
Konison,  10  a  B.  618,  followed.  —  McMillan  r. 
Gamblll.  (N.  C.)  11  8.  B.  37S. 

69.  Error  cannot  be  predicated  on  the  allied 
mling  of  the  trial  oonrt  In  striking  oat  a  plea  at* 
taoh^  to  the  motion  fora  new  trial,  where  no  plea 
\b  attached  to  tbe  motion  as  set  ont  In  tbe  record* 
which  does  not  dis<dose  any  order  striking  out  a 
ulea.— FoUeya  T.  Brinsoa,  (Ga.)  11  S.  E.  866. 

60.  ExcepUons  not  set  ont  in  the  "oaae  on  «^ 
peal, "  other  than  tiiose  to  the  jurUdloUon.  or  be- 
cause the  complaint  does  not  state  a  cause  of  ac- 
tion or  to  the  suffloienoy  of  an  indictment,  will  not 
be  considered  under  Code  N.  C.  $  660,  and  rale  27 
of  the  supreme  court.— Wbitehnrst  v.  Fettipbar, 
(Zr.  G.)  UB.  E.  888; 

T.  EfVSOT  OT  APFBAIb 

Appeal  In  forma  pauperis. 

61.  Code  Ga.  i  2447,  providea  that  an  executor 
who  is  miamanaf^ng  an  estate  may  be  cited  to  show 
cause  why  he  should  not  give  bond.  Section  9611 
provides  that  when  It  Is  ooarged  that  an  admlnis- 
tratop-wastes  or  mismanages  an  estate,  the  ordi- 
nary shall  cite  him  to  answer  to  tbe  charge,  and 
may  remove  him  or  requite  additional  seoarity. 
Section  2611  declares  that  an  appeal  from  section 
2611  shall  not  operate  aa»  superuedeag  unless  bond 
be  given.  B«ld,  that  this  proviso  does  not  apply 
to  section  8447,  and  an  appeal  in  forma  pnupeHa, 
from  an  order  made  in  a  proceeding  tbereander, 
operates  aa  a  sujwrvedeas.- FJte  v.  lUaok,  lii^i  11 
S.B.m 

VL  DioiBiOX. 

Afflrmanoe. 

62.  Where  a  declaration  contains  two  or  more 
counts,  and  there  Is  a  demurrer  to  each  count,  and 
some  of  the  counts  are  bad,  and  tbe  demurrer  is 
overruled  as  to  all,  and  the  evidence  is  all  cerUfied, 
on  a  writ  of  error,  If  plaintiff's  evidence  was  ad- 
missible under  the  good  counto,  the  jnd^ient  of 
the  trial  court  will  not  be  reversed.— Hood  v. 
Bloch,  (W.  Va.)  11  a  B.  9ia 

68.  Where  there  are  no  exceptions  stated  in  the 
case  on  appeal,  and  no  errors  appear  upon  the  tsoe 
of  the  record,  the  judgment  must  be  affirmed. — 
Taylor  v.  Plummer,  (ITC.)  U  a  B.  986. 

Dismissal. 

64.  Code  Ga.  S  4273.  declares  that  no  case  shall 
be  dismissed  by  the  supreme  court  "for  want  of 
tbe  certificate  of  the  clerk  of  the  saperior  court  to^ 
or  the  time  of,  the  transmission  of  the  record  with- 
in the  time  heretofore  prescribed  by  law:  pro- 
vided the  record  arrives  at  tbn  eapreme  court  in 
time  to  be  heard  at  the  term  to  which  It  Is  return- 
able. "  Section  4272d  declares  that  "no  caae  shall 
be  dlsmlBsed  by  the  supreme  conrt  *  *  *  by 
reason  of  a  fulore  of  the  clerk  of  tbe  superlwr 
court  In  transmitting  the  bill  of  exoevtions  and 
copy  of  the  record,  or  either  of  them,  *  *  *  to 
tbe  clerk  of  the  supreme  court:"  provided  they 
reach  tbe  latter  before  the  circuit  to  which  tlie 
case  belongs  is  finished.  Section  4372e  provides: 
"No  person  shall  be  entitled  to  the  benefit  of  the 
provisions  of  the  preceding  eaotion  who  by  his 
own  act,  or  that  of  bis  counsel,  has  been  the  cause 
of  the  delay  or  failure  to  send  up  said  bill  of  ex- 
ceptions, or  a  copy  of  the  record,  by  consent,  dl- 
recUon,  or  procurement  of  any  kind."  Section 
4362  makes  It  tbe  duty  of  tbe  olerk  of  a  trial  oonrt, 
within  10  days  after  a  bill  of  exceptions  is  filed  In 
bis  office,  to  make  a  copy  thereof,  and  a  transcript 
of  the  record,  and  transmit  the  same  to  the  next 
term  of  the  supreme  ooort  Held  ttiat,  where  a 
delay  of  the  clerk,  beyond  the  statutory  time.  In 
transmitting  a  transcript,  was  caused  by  the  aot 
of  counsel  for  plalnUff  In  error  in  withholding  pa- 
pers In  the  case,  and  the  adverse  party  did  not  con- 
sent to  a  delay,  the  writ  of  error  should  be  dis- 
missed on  motion  of  counsel  for  defendant  in  er- 
ror ;  and  it  Is  immaterial  that  he  had  consented  for 
the  other  connsel  to  take  the  record  Cor  the  par^ 

Sise  of  making  a  brief  of  the  evldttioe.— FWrrar  T. 
glesl^,  (Ga.)  11  a  S.  188.  ^  . 
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'  4Su  The  tniMoriwt  wa>  not  tnumattted  to  Vb» 
•apreme  court  witMn  the  time  required  by  lew, 
owing,  ee  tba  olerk  certified,  to  an  order  from 
oouDsel  for  plaintiff  In  error  to  delay  makinK  it 
oat  antU  be  could  agree  witb  opposite  coanseT  as 
to  an  abbreviatioD  of  the  record.  Buch  agreement 
waa  made,  bat  it  did  not  appear  when,  and  it  nro- 
Tlded  tbat  it  should  not  deprire  defendant  In  error 
of  any  right  he  might  have  to  move  to  diamiaB  for 
failure  to  have  the  record  transmitted  In  time. 
Held,  that  the  case  should  be  dlBmissed.— Bernd 
T.  Fritchell,  (Ga.)  11  a  E.  SB6. 

00>  Bule  B  of  the  supreme  court  of  North  Caro- 
lina requires  aroeala  to  be  dodieted  at  the  term  be- 
ginning next  uter  the  trial  below,  and  befcne  the 
oompleUon  of  the  call  of  eauses  from  the  district  to 
wbiuh  it  belongs.  Rule  17  provides  that,  if  an  ap- 
peal is  not  docketed  before  the  call  of  oauses  from 
^at  district  is  concluded,  the  appellee  maj  docket 
a  certificate,  and  have  the  appeal  dismissed.  Beld 
where  appellant  failed  to  docket  his  appeal 
as  required  by  rale  K,  the  appeal  will  be  dismissed, 
though  appellee  did  not  move  to  docket  and  dis- 
miss during  the  week  allotted  to  tbat  district.— 
Porter  v.  Western  N.  C.  R.  Co.,(N.  0.)  11  B.  B.  615. 

67,  Where  the  fact  that  an  appeal  was  taken  be- 
fore the  Judgment  was  entered  of  record  in  the  cir- 
cuit oourt  doea  not  i^pear  in  the  "brief"  prepared 
for  argument,  under  Code  Civil  Proo.  B.  C.  S  846, 
rabd.  2,  a  motion  to  dismiss  will  be  denied.— Huff 
T.  Latimer,  <S.  a)  11  S.  E.  668. 

88.  Tbeplalntiff  excepted  to  adverse  mllugs  on 
evidence,  and  was  nonsuited.  The  court  subse- 
quently set  aside  the  nonsuit,  and  reinstated  the 
case.  Defendant  appealed.  Both  parties  agreed 
to  "waive  all  irregularities  in  making  up  the  case 
on  appeal. "  and  asked  a  decision  on  the  point  pre- 
sented. Held  that,  as  other  important  queettoos 
appear  in  the  record  than  those  presented  oy  plain- 
tuTs  exoeptiona,  the  case  cannot  be  considered  in 
fragments,  and  the  appeal  most  be  dismiiBed.- 
Bidn  r.  B^n,  (N.  0.)  11  &  E.  837. 

dsmlflsal— Balnatatement. 

60.  On  motion  to  reinstate  an  appeal  which  had 
been  dismissed  for  failure  to  print  the  record  un- 
der Sup.  Ct.  Bule  N.  C.  1,  |  8,  appellant  made  effl- 
davit  that  he  employed  counsel  to  represent  bim 
in  the«upreme  oourt;  that  he  was  not  aware  of  the 
rale  requiring  the  reoord  to  be  printed,  but,  had 
he  known  It,  ne  would  have  bad  it  printed.  Ap- 
pellee mode  affidavit  tbat  one  of  appellant's  coun- 
ael  in  the  court  below  told  him,  10  days  before  the 
ease  was  reached  in  the  supreme  court,  that  his 
oUent  only  wanted  del^,  and  be  thought  he  would 
agree  to  have  the  appeal  diraiissed  if  appellee 
would  indulge  him,  but  afterwards  told  him  his 
client  declined  the  proposition ;  that  the  day  after 
summons  was  issued  against  appellant  he  assigned 
and  disposed  of  all  bis  properlv-,  and  that  his  au- 
Bwer  was  adjudged  frivolous  by  the  lower  oourt 
Held,  that  i^ipeUant  showed  no  excuse  for  hie  neg- 
Ugenoe,  since  it  waa  do  part  of  his  counsers  pro- 
fessional duty  to  have  the  reoord  printed. — Glriflln 
V.  Nelson,  (N.  C.)  11  a  B.  414. 

70.  Where,  in  the  absence  of  appellant's  coun- 
sel, an  appeal  was  dismissed  under  rules  28  and  39 
of  the  supreme  court  of  Iforth  Carolina,  because 
of  appellant's  failure  to  have  the  record  printed  as 
required  therein,  a  motion  to  reinstate,  because  the 
appellaat  did  not  know  that  a  printed  reoord  was 
required  in  an  appeal  like  this  from  an  order  In 
the  case,  will  be  denied,  where  it  appears  that  ap- 
pellant has  been  otherwise  guilty  of  laches  in  the 
prosecution  of  his  appeaL— Stephens  t.  Eoonce, 

(N.  ani  s.  B.  m 

71,  Where,  in  the  absence  of  appellant's  ooonsel, 
an  appeal  was  dismissed  under  rules  38  and  29, 
Supreme  Court  of  North  Carolina,  because  of  ap- 
pellant's failure  to  have  the  record  printed  as  there- 
in required,  the  cause  will  not  be  reinstated,  espe- 
cially when  it  appears  that  the  transcript  was  not 
filed  within  the  time  limited  by  Code  N.  C.  S  660, 
as  amended  by  Acts  1889,  c  lOL— ATery  r.  FriUih- 
ard.  (N.  U)  11  B.  E,  381. 

Application. 
Vor  Insnranoe,  see  ifuuranor,  S,  S. 


ABBITRATION  AKD  AWABIX 

See,  also,  Refercnct. 

Award  wittaoat  hearing. 

Where,  In  a  case  referred  bj  tte  parties 
under  a  rule  of  oourt.  the  umpire  pnrticlpaies 
in  the  decision,  and  Joins  in  the  awudL  without 
having  heard  toe  parties  or  the  oral  evldenoe,  the 
award  will  be  set  aside.— Bynie  T.  Usrr,  (Oa.)  11 
S.  E.  661. 


Armament  of  OomuML 

See  Trtnt,  ft-10. 

Right  to  open  and  elose,  sea  Appeal,  SH, 


ABBESX. 

In  criminal  eases,  see  Fiitse  impritonmeiU. 
Without  warrant,  see  ConsMtuHonal  Lme,  90. 

In  orlminal  case — Authority  of  officer. 

1.  Defendant,  as  town  constable  of  Lenoir,  WM 
authorized  to  serve  process  (1)  issued  l^Uie  mayor, 
(CodeN.  C.  S  S808;  Town  Charter,  Private  Lam 
1886.o.28,S24;1  (3)  directed  to  him  by  any  oourt  ia 
tbecounty.  (Code  K.  a  $8810;)  (8)  d&scted  to  him 
"by  any  juatioeof  the peaoeor  other  ctmipetent au- 
thority within  the  county, "  (Code  N.  C.  Sf  64S.  6*4.) 
By  Code  N.  C  %i  3818,  8830,  the  mayor  of  every  in- 
corporated town  is  vested  with  the  criminal  juris- 
diction  of  a  Justice  of  the  peace.  Held,  under  in- 
dictment for  assault,  that  defendant  waa  protect- 
ed, in  arresting  the  prosecuting  witness  within  the 
town,  by  a  warrant  of  the  mayor,  charging  him 
with  a  misdemepAor,  and  In  retaking  him  beyond 
the  town  limits,  after  an  escape,— State  v.  Sinsan, 
(N.  C.)  n  8.  E.  620.  — . 

3-  The  use  of  handcuffs  upon  a  priaoner  who 
has  twice  eaoaned,  by  the  officer  making  the  ar- 
rest, is  not  sncD  an  abuse  of  his  power  aa  will  sab- 
ject  him  to  indictment  for  assault. — State  r.  Sig- 
man,  (N.  C.)  U  B.  E.  620. 

3,  After  one  arrestbd  for  a  misdemeanor  has 
escaped,  the  officer  in  pursuit  is  gnilty  of  an  as- 
sault in  firing  a  pistcd  the  bail  from  which  nassea 
near  the  fleeing  prisoner,  whether  he  intraaoed  to 
bit  bim  or  nob— State  T.  Sign  an,  (IT.  a}  U  S.  & 
620. 

 Arrest  without  warrant. 

4.  Defendant,  a  poUoeman,  who  arrested  one 
without  a  warrant  for  a  sQpposed  Tiolntlon  <rf  aa 
invalid  ordinanoe  of  the  olty  of  AsbeviUe,  could 
not,  in  a  prosecution  for  false  imprisonment,  jos- 
Ufy  under  the  City  Charter,  (Priv.  Laws  N.  C.  1883, 
c.  Ill,  $S  36,  27,  51*,)  which  gives  poUoamen  au- 
thority to  make  arrests  without  wanwnt  when 
they  see  an  offense  committed,  or  when  they  know 
it  has  been  committed  and  have  reason  to  appre- 
hend an  escape,  as  be  was  bound  to  determine  at 
his  peril,  before  making  the  arrest  without  war 
ranti  whether  a  valid  orainance  had  been  Ti<^ated. 
Distinguishtng  State  v.  UoNinch,  87  N.  a  &67.— 
State  v.  Hunter,  (N.  C)  11  S.  E.  a8& 


ABSON. 

Indiotment— Duplicity. 

An  Indiotment  which  charged  Qiat  aefend- 
ant  feloniously  and  maliciously  set  fire  in  the 
olgbt-time  to  a  certain  warebouse,  and  by  the 
burning  thereof  did  feloniously  and  maliciously 
bum  a  certain  dwelling-house,  was  not  bad  for 
duplicity,  since  the  acta  chargied,  though  multi- 
farious, ctmstitatedbut  (me  connected  transactioi. 
—Early  r.  Cmumonwealth,  (Va.)  11  a  K.  TIH. 


Assault  and  Battezy. 

By  officer,  see  ^n-est,  1-8. 

With  intent  to  klU,  see  Homfctds,  8^ «. 

 ravish,  see  J?4tp«i  1,  S. 
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ASSiaNMBNT. 

Sea,  abo,  Agstgnmentfcn^  Benefit  ctf  Credrtorg. 
Effect  of  bill  of  ezohange,  see  UTegoUdble  Inttru' 

mentt,  8. 
Of  dower,  aee  Dovw,  S,  4. 

errors,  tee  Appeal,  IB. 

executioD,  see  Execution,  19,  20. 

ioturaaoe  policy,  see  Jnsumnce,  4. 

judgmect,  see  Champerty  and  MaitMnance; 
JtLdgment,  83. 

mortgage,  see  Mortgaget,  7. 

Aotions  by  assignee. 

Under  Code  Ga.  |  3641,  nroridlng  that  all 
choses  Id  actioo  may  be  assigned  so  as  to  vest  title 
In  tbe  assignee,  tbe  assigoee  of  a  wareboase  re- 
ceipt in%y  sue  the  warehouseman  for  oonreralon, 
OB  bis  retoaal  to  deliver  tbe  gooda  to  lilm.— Eelloer 
Mobley,  (Qa.J  11  &  E.  40». 

ASSiaNMBNT  FOR  BBNEFTT 
OF  GBEDITOBS. 

See,  also,  Intolvency. 

Preferenoes  and  reserratlons. 

1.  Where  all  an  insolvent  debtor's  property  is 
transferred  to  certain  of  his  creditors  by  confes- 
sion of  jndgmeot  and  proceedlogs  thereuador, 
sueb  acts  are  eouivalent  to  ao^ssignmeat  with 

S references,  ana  are  therefore  void  under  Gen. 
k  S.  G  I  aou.— Fatney  r.  Prelsleben,fB,  G)  11 8. 
B.887.* 

S.  Where  an  insolvent  debtor  In  one  day  con- 
fessed judgment  in  several  suits,  and  aatfaorized 
exeoutloos  to  issae  forthwith,  whereby  all  his 
property  was  transferred  to  certain  creditors, 
mostly  near  relatlvas,  auch  acts  wwre  all  parts  ot 
one  tr&osaction,  amooBting,  tn  effaot.  to  an  assign- 
ment  with  preferenoea.— fatil«T  t.  SMsleban,  (S. 
O  11  a  E.  837.» 

8.  A  clause  in  tbe  deed  after  the  description  of 
the  proper^  conveyed,  "first  reserving  therefrom 
the  sum  of  (500,  being  tbe  personal  property  ex- 
emptions, exempted  and  allowed  by  the  constitQ- 
tioD  and  laws  of  North  Carolina, "  imports  that  tbe 
reservation  Is  to  be  of  goods,  and  not  of  aonay,— 
Bobbittv.  BodweHOTG)  llS.E.ai6. 

Fraud. 

4.  A  clause  in  a  deed  of  assignment,  allowing 
the  assignee  to  seU  on  credit,  does  not  raise  a  pro- 
anmptlon  of  fraud.— Bobbltt  v.  Rodwell,  (S.  0.)  11 

5.  A  debtor  purchased  goods  to  the  amount  of 
SSHO  in  the  early  part  of  the  fall,  and  made  an  as- 
signment for  the  benefit  of  his  creditors  on  No- 
vember 28th  to  an  insolvent.  The  sheriff  levied 
on  and  sold  the  remnant  of  the  goods,  inventoried 
atmSf  left  after  tbe  debtor  selected  tboae  allowed 
him  as  an  exemption,  and  realised  from  a  publio 
eale  at  aocUOn  960.  Held,  that  the  evidenoe  was 
not  BufDfdent  to  support  a  finding  that  the  ssslgn- 
meut  was  made  witb  intent  to  defraud  creditors. — 
Bobbltt  V.  Rodwell,  (N.  C)  II  &  E.  240. 

Aotions  assignee. 

6.  Under  Code  N.  C.  {  179,  which  provides  that 
"•trustee  of  an  express  trust  *  *^  *  may  sue 
without  joining  witn  him  the  person  for  whose 
benefit  tbe  action  is  prosecuted,  *  an  assignee  of  an 
insolvent  firm  may  bring  an  action  for  tbe  value 
of  a  note  included  In  tbe  assignment,  against  an 
Indorsee  to  whom  the  note  has  been  assigned  by 
one  partner  in  settlement  of  his'  individual  debt, 
without  the  knowledge  of  the  other  partner.— 
Hartnesa  v.  WaUaoa,  ^.  G)  II B.  B.  SW 

Assodatlona. 

See  C&rpcratUmg. 

ASSmiFSIT. 

TlewUng. 

Platntur  alleeed  Oiat  defendant  made 
ft  Bole  to  lilm  Sat  a  i^tch  sun,  and,  to  Moaie  it, 


exeented  a  deed  imder  Aet  Gs.  Dee.  19,  tBTl, 
and.acta  atnendabnry  tbereof ;  that  defendant  had 
failed  to  p^  the  note  or  interest;  and  that  plain- 
ttfr,  to  protect  Ids  seonrity,  had  been  obliged  to 
pay  taxes  and  insarance  on  the  property,  and 
also  tbe  amounts  due  a  loan  association  that  had 
a  lien  ttiereon;  and  he  prayed  judgment  for 
the  whole  amount  so  expended  In  addition  to  the 
note  and  Interest,  field,  that  the  complaint 
stated  a  cause  of  action,  and  a  demurrer  thereto 
was  properly  overrulaa. — Boblnaon  r.  Baiter, 
(Ga.)  US.  E.  887. 

ATTAOHHENT. 
See,  also.  Garnishment 

When  allowed — In  action  by  admlnls- 

tarator. 

1.  Under  Code  Civil  Proo.  S.  O.  «  2K0,  allow- 
ing an  attachment  only  when  "it  shall  appear 
that  a  cause  of  action  exists  against  such  defend- 
ant, "  an  attachment  is  propvly  dismissed  where 
It  appears  that  plaintiff  as  administrator  is  suing 
defendant,  a  residrat  of  another  state,  for  per- 
sonalty held  by  him  as  guardian  of  plaintiff's  in- 
testate in  suoh  other  state,  sinoe  the  adminlMTa- 
tor  has  no  right  to  sue  for  personalty  of  the  estate 
outside  the  state  in  whlon  be  was  appcriated.— 
Stevenson  T.  Dmilap,  <&  0.)  11 B.  B.  1017. 

Affidavit. 

8.  An  affidavit  in  ■Uaohment  wUdh  doea  not 
•tate  the  grounds  distinctly  as  in  affiant's  knofrt- 
edge  is  insufficient,  under  Code  Oa.  1883,  {  8897, 
providing  that  tbe  petition  of  the  creditor  In  at- 
tachment shall  state  distinctly  the  oanse  of  com- 
plaint, and  support  the  same  tw  affidavlL— 
hard  v.  NeUl,  (Oa.)  II  &  E.  618. 

8.  Where  iba  affidavits  to  obtain  a  warrant  of 
attachment  set  forth  the  contract  under  which  the 
work,  the  value  of  which  Is  sued  for,  was  done, 
and  the  fact  that  the  work  was  done,  together  with 
the  bill  of  parUcolars  aooompanying  the  complaint, 
an  objeotion  ttaat  tbe  affidavits  do  not  state  caasee 
of  action  K>eclfyi^  tbe  grounds  thereof,  as  re- 
anlied  by  Code  B.  C.  S  360,  cannot  be  anstained.— 
Central  Ballroad  &  BanUng  Ca  r.  Oeonla  Conet. 
*  Invest  Co.,  (S.  G)  USTb.  IttS;  Id.  6nw 

tnterrention. 

4.  Where  creditors  seize  property  in  tbe  bands 
of  their  debtor  under  attachment,  an  intervener 
who  sets  op  a  claim  of  title,  and  seeks  to  recover 
tbe  property.  Is  the  plaintiff  in  the  issue  as  to  titie* 
•T-Central  ItaUroad  ft  Banking  Ca  r.  OeorglB 
Const  &  Invest  Co.,  (S.  C.)  11 S.  B.  ISB;  Id.  686. 

ATTORNEY  AlfD  ClilENT. 

Absent  attorney,  see  Continuance,  6.  6. 
Stimulation  for  attorney's  fee,  see  Martgagttt  % 

Duties— Violation. 

1.  Plaintiff,  a  non>residentj  on  qnallfying  as 
executrix  of  the  will  of  a  resident  and  as  trustee 
under  the  will,  employed  defendant  as  her  attor- 
ney. Afterwaids  pluntiff  was  removed  as  exec- 
utrix, and  her  successor,  the  administrator  deboTift 
non,  instituted  special  proceedings  to  sell  land 
to  pay  debts.  In  which  wfendant  acted  as  attor* 
nev  for  the  administrator,  without  notifying  plain- 
tin  that  It  was  necessary  for  her  to  appear  to  de- 
fend her  interests  as  trustee,  or  that  he  no  longer 
represented  her,  and  the  order  of  publication  by 
which  plaintiff  was  made  a  party  stated  that  "tbe 
object  of  the  action  Is  for  the  sale  of  certain  real 
estate  [describing  it]  for  the  payment  of  thedebta 
of  "  tostatrix.  Execution  bad  theretofore  been  lev- 
ied on  the  Interest  of  testatrix's  husband  in  the 
land  under  the  will,  and  defendant  purchased  at 
tbe  execution  sale.  Held,  that  defendant  violated 
his  duty  as  plaintifTs  attorney,  and  so  much  of  the 
decree  of  sale  io  the  special  proceedings  as  direct- 
ed  the  surplus,  after  paying  testatrix's  debts,  to  be 
paid  to  defendant  would  be  set  aside  aa  v(dd.— 
Oooeh  V.  Peebles,      G)  11 S.  S.  4U. 
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INDEX. 


CtompenMtlon— Uem. 

a.  Code  Ga.  1 1989.  proridM  that  "npon  all 
•alts  ior  th«  reoorery  ot  real  and  perscouu  yeop- 
ert7,  and  upon  all  Judgments  or  oecceea  for  tae 
recovery  of  the  same,  att^nmeys  at  law  shall  bave 
a  lien  on  Uie  proper^  reccnreced. "  Beld,  that 
land  purchased  uy  a  mortgagor  in  foreolosnre  pro* 
oeediogs  is  '^recovered, "  within  the  meaning  of 
the  statute,  and  that  the  altornefy  who  ooadoctod 
the  forecloaure  has  a  lieu  for  his  servioes. — 
Wooten  T.  Denmark  (Oa.)  U  S.  B.  SSL 

Autrefbifl  Acquit  and  Ckmviot. 

Itoe  CHminat  £au,  5-7. 

Bailment. 

See  Carrier*;  Pledge. 

What  constitntes,  see  Sale,  11. 

Bankruptcy. 

See  AM$tgnmentforBen^<ifCTedUon;  In»ota>- 

BANES  AND  BANKINa. 

Usbility  to  depositor— Payment  to  fcwg- 
er. 

Where  a  bank  pi^  mowy  of  ad^oaitor  to 
■  OH  who  ha*  forged  lila  name,  the  bank  koowlng 
that  such  depositor  cannot  write,  It  la  liable  to  him 

for  the  money  so  paid,  though  it  relied  on  the  for- 
ger's statement  toat  he  had  authorll?  to  sign  the 
oepoaitor's  name.— Oeoivia  Railroad  &  Banking 
Co.  r.  Lore  *  Good-Will  Soo.,  (Qa.)  11 B.  E. «!(}. 

BASTABDT. 

Fonlshmant  for  offense — Disposition  of 
fines. 

Code  Ga.  {  4604,  providing  that  the  putative 
father  of  a  bastard  child,  failing  to  pay  for  Its  sup- 
port, should  be  indicted  lormlBdemeanor,  and  that 
on  conviction,  if  fined,  the  fine  should  be  paid  over 
to  the  ordinary,  to  be  used  In  support  of  the  child, 
is  amended  by  Act  March  20,  I860,  malcLng  the  pen- 
alty for  the  offense  a  fine  of  not  more  than  $1,000, 
imprisonment,  and  work  on  a  ohaia-gang,  or  any 
one  or  more  of  these  punishments,  as  ordered,  la 
the  discretion  of  the  court ;  and,  under  the  general 
rule,  tbe  fines  arising  under  section  4564  are  to  be 
retained  by  the  solicitor  general,  and  other  officers 
of  the  court,  for  the  payment  of  their  insolvent 
fees.— Stephenson  v.  Howard,  (Qa.)  11  S.  £.  030. 

Best  and  Secondary  Evidence. 

Bee  .ffutdence,  1. 

Bettennents. 

AUowanoe  for,  see  ^eetment,  IS. 

BIGAMY. 

Evidenoe  — Validity  of  first  marriage. 

Error  In  admitting  evidence  as  to  the  age  of 
defendant,  on  trial  for  bigamy,  is  harmless  where 
It  appears  that  she  lived  with  her  first  husband  20 
years,  as  that  would  amount  to  a  ratification  of  the 
marriage,  though  she  were  ander  age  when  it  took 
place,  and  though  such  marriage  might  have  been 
^declared  void  ^ nnder  Code  N.  C.  fwlO.— State  r. 
Parker,  (N.  C.)  11  S.  E.  6lT. 

Bills  and  Notes. 

Bee  Negotiable  Instruments. 


County, 


Board. 

CouiUtet,  1, 8. 


See  NegaUable  Inttnmentt,  ft;  Bale,  T,  8;  Fas- 
dor  and  Fnides,  17. 

Bonds. 

Approval  by  court,  see  Certforart,  8. 
Ffzing  amount  of,  see  Poeaeseory  Warrant. 
Fortboomibg  bond,  see  Execution,  10-12. 
Issuance  bj  idly,  sea  Jfunlt^Mrt  CorporaMoRt,  14, 

15. 

Of  oierk  of  oonrt,  breach,  see  Cterit  oTCOurt. 
On  appeal,  see  Appeal,  16. 
Seonii^  for  ooats,  see  Costt,  S-^ 

BounBABxra. 

Artificial. 

1.  In  an  action  for  the  recovery  of  land,  tbe 
boundary  line  between  plaintifl  and  defendant  be- 
ing disputed,  where  the  calla  in  defendanra  deed 
are  for  certain  comers  described  by  natural  ob- 
jects, but  there  Is  a  controversy  as  to  tbe  locatioo 
of  these  objects,  and  there  I*  testimony  that,  in 
view  of  the  conveyanoe  from  pUdntlfl  to  deftmd- 
ant's  grantor,  a  line  was  surveyed  a^  oontw 
marked  which  does  not  conform  to  nor  reach  the 
object  described  In  the  deed,  it  Is  within  the  ei- 
clusive  province  of  the  jQiy  to  locate  tbe  dispoled 
line.  Baxter  T.  Wilson,  06  IT.  a  187,  diatingn&ied. 
— ICaiah  w.  Bio^^rdaon,  (H.  a)  11 S.  B.  && 

Bvidenoe. 

3.  Where  land  is  described  in  a  grant  as  "be- 

S inning  on  the  side  of  Gallon  creek,  at  a  small  oak, 
ohn  Eidwards'  oorner, "  etc.  the  side  of  the 
creek  is  merely  a  description  of  the  IcNSftU^.  Tbe 
true  point  of  begtnntog  Is  the  small  ow.  and 
whether  or  not  said  point  is  800  yards  from  the 
creek,  as  claimed  by  the  defendant,  is  a  question 
for  the  Jury,  and  may  be  determined  by  MnM  eri- 
denoe.— Bonaparte  v.  Carter,  (N.  C.)  11  S.  &  909. 

8.  When  the  cliannel  of  a  creek  adopted  aa  a 
boundary  is  materiel,  and  it  is  alleged  that  the 
channel  has  ohaoged.  evidence  tending  to  show  the 
location  of  the  channel  several  years  before  iu 
adoption  as  a  boundary  is  inadmissible. — Wilheha 

T.  fiviiarson,  (N.  a)  u  a  E.  000. 

BBTDGBS. 

Power  to  discontinue,  see  JUandomua,  S. 
Property  of  bridge  company  talran  by  another,  aee 

£7ni7i«nt  Domain,  fi. 

Alteration  of  site  —  Disoraitlnuaiioe  of 

fOTmer  bridge. 

Code  W.  Va.  1887,  c  4S,  |  SI,  providee  Hut 
every  county  road  or  bridge  shall  oontinoe  until 
properly  duomtinmd;  seotion  88  pntvfdea  for 
the  alteration  of  any  road  or  bridge;  and  seetioo 
83  provides  that,  when  any  road  is  altered,  Xbe 
former  road  shall  be  discontinned  to  the  eactent  of 
tbe  alteraUon.  Held,  that  the  alteration  of  the 
site  of  a  count?  bridge  operates  as  a  disotHitinn- 
ance  of  the  former  brldice.— Stater.  County  OourL 
(W.  Va.)  11  B.  B.  78. 

Brokers. 

See  FactOTg  and  Brokers. 

BtmOIiABT, 

What  oonstitutes. 

1.  The  necessary  breaking  to  oonstltnte  burg- 
lary, under  Code  Qa.  1 4886,  U  accomplished  whesi 
a  person,  who  has  no  business  in  a  factory^  inters 
by  turning  the  door-knob,  thereby  witaamwlaf- 
tbe  bolt  used  In  the  di^-time  to  keep  the  doo' 
closed :  the  same  being  done  eariy  In  the  mornlny, 
after  the  door  was  unlocked,  but  before  it  had  ocnne 
into  general  use 
by  the  employes 
Ettate,  (Qa.)  11 B.  10.806. 


for  the  day  by  the  public^r  even 
I  of       eatMllahment.-jLBa»  v. 


Digitized  by 


Google 


1118 


[tendaot  of  trial— Examination  of  wit- 
ness. 

3.  Tbere  was  no  error  in  permitting  the  solio- 
tor  to  commeQce  the  isvestigatlon  by  asking  the 
prosecuting  witness,  "Did  anyone  break  into  a 
louse  on  yoar  place  iaat  yoiu^'  — Stat«  v.  Brown, 

5.  CO  11  8.  E.  641. 

jistraotions— Fosaession  of  stolen  prop- 
erty. 

3.  It  la  error  to  Instruct  tbe  Juiy  that  nnex- 
ilained  postes^n  of  stolen  property  would  alone 
varrant  the  convlctton  of  a  defendant  charged 
yith  burglary.— Falvey  t.  State. (Ga.)  11  8.  E.  607. 

4.  Where  stolen  goods  are  found  in  the  posses- 
ion of  a  defendant,  obarged  with  burglary,  shortly 
tfier  the  commission  of  the  offense,  a  charge  that 
the  jury  must  be  satisfied  that  he  did  not  get  pos- 
essiOD  of  them  by  committing  any  burglary  or 
arceny,  bnt  that  he  got  pdssession  of  them  in  an 
lonect  way, "  la  error.— Falvey  r.  State,(Qa.)  U  S. 

6.  HOT. 

OABBIEBS. 

•cc,  also,  Bailroad  Companies. 

failure  to  ship  goods— Penalty. 

1.  In  an  action  against  a  railroad  oompany  for 
.  penalty  for  Don-sMpinent  of  goods  witbln  five 
lays,  under  Code  N.  C.  i  196T.  the  defendant  de- 
lied  receiving  the  goods.  Plaintiff  testified  that 
le  carried  a  hal^  of  cotton  to  defendant's  ware- 
lou&e,  and  found  tbe  agent  and  oneB.  in  tbe  office; 
bat,  when  he  told  what  he  wanted,  B.  went  with 
liin,  and  weighed  tbe  cotton;  that  they  then  re- 
urned  to  the  office,  and  R.  gave  him  the  bill  of 
adiag  In  tbe  agent's  presence,  with  tiie  signature 
>f  the  agent  "per  R."  He  also  testified  that  B. 
lad  been  In  the  office  several  months;  that  he  bad 
teen  him  handling  and  delivering  freight,  and  that 
,  1  days  after  the  cotton  was  deposited,  he  found  It 
lad  not  been  shipped;  and  that  the  agent  cursed 
ind  abused  B.,  saylnff  it  wa«  the  third  time  be  had 
loue  so  that  fall.  Held  suftldent  to  Justify  the 
inding  of  a  delivenr  to  defendant.— Harrell  v.  Wll- 
ntngton  &  W.  R.  Ca,  (N.  C.)  11  8.  B.  286. 

[jObs  of  goods. 

2.  In  aa  action  against  a  raUroed  oompany  for 
he  loss  <a  a  bale  of  eotton,  plahttUFs  evtaenoe 
ihowed  that  the  bale  wss  loaded  on  a  dray  to  be 

lelivered  to  defendant,  and  that  defendant's  obeck 
;lerk  bad  signed  a  receipt  for  tbe  bale  in  tbe  dray- 
nan's  receipt  book,  but  that  the  receipt  had  been 
trased.  Defendant's  check  olerk  testified  that  be 
lad  signed  the  receipt,  but,  on  being  informed  by 
,he  beud  clerk  that  he  had  made  a  mistake,  he 
irased  his  signature.  Defendant's  head  clerk  tes- 
.ifled  that,  in  billing  out  the  cotton  in  the  depot 
'or  shipment,  he  had  been  unable  to  find  the  bale 
s  question:  that  he  then  directed  the  check  clerk 
x>  mark  off  his  receipt  for  the  bale ;  and  that,  had 
iiB  bale  been  rec^ved,  witDMS  would  have  dis- 
wvered  it  when  be  billed  out  the  cotton.  B«td, 
bat  a  verdict  for  plaintiff  was  warranted  by  the 
voight  of  the  evioenoe.— Savannah,  7.  St  w.  By. 
Jo.  v.  Steloinger,  <Qa.)  11  8.  £.  286. 

injury  to  goods. 

8.  A  carrier  is  not  liable  for  injury  occurring 
vltbout  its  negligence  or  fault  to  goods  held  by  it 
or  payment  of  freights  advanced  to  connecting 
lne8.--aeorgia  R.  Co.  v.  Murray.  (Ga.)  11  S.  K 
TV. 

4.  In  an  aoUoo  against  a  carrier,  for  goods 
lestroyed  by  fire  in  the  carrier's  warehouse, 
irhere  they  were  awaiting  resbipmentto  tbe  point 
it  their  destination,  plaintiff  cannot  recover  un> 
ier  a  bill  of  lading  exempting  the  carrier  from 
lability  for  such  loss,  unless  he  proves  negli- 
gence; and,  tn  tn^er  to  rebut  the  imputation  of 
legllRcnce,  it  Is  competent  fertile  carrier  to  show 
;bat  there  was  an  accumulation  of  freight  In  the 
warehouse  which  could  not  be  moved  on  account 
>f  the  low  stage  of  water:  and  that,  on  account 
>f  such  aocumnlatlon,  plaintiff's  goods  were  de- 
fined In  the  warehouse  until  the  ooourrenoe  of 


tbe  fire.— Hornthall     Boanak&  B.     B.  Steam- 

Boat  Co.,  (S.  C.)  11  B.  E.  lOO. 

 Damages. 

5.  In  an  action  toe  damages  caused  by  delay 
in  delivering  freight,  tbe  measure  of  damages  is 
the  difference  between  the  value  of  the  goods  had 
they  arrived  In  time  and  their  value  when  they 
did  arrive,  with  Interest,  less  the  freight;  and 
it  is  error  to  charge  that  plaintiffs  are  entitled  to 
recover  the  price  of  tbe  goods,  with  the  profits 
for  which  they  had  been  sold. — East  Tennessee, 
y.  &  Q.  By.  Co.  V.  Johnson,  (Oa.)  U  8.  E.  609l 

OonneotiDg  lines. 

6.  Where  the  Initial  carrier  In  Its  bill  of 
lading  issued  to  plaintiffs  undertook  to  transport 
goods  to  their  destination  without  any  mention  of 
connecting  lines,  in  an  action  for  damages  caused 
by  delay  against  the  last  carrier,  which  was  not 
a  par^  to  Uie  oontraot,  tt  Is  error  to  instruct  that 
if  defendant  was  one  of  the  ooonecUng  lines 
over  which  the  goods  were  shipped  it  would  be 
liable  fen-  unreasonable  delay,  whether  such  delay 
occurred  on  Its  own  line  or  not. — East  Tennessee, 
T.  &.  Q.  By.  Co.  T.  Johnson,  (Oa.)  11  8.  B.  809. 

7.  Gen.  St  B.  C.  $  1S18,  (general  railroad 
act.)  provides  that.  In  case  of  loss  or  damage  to 
artioles  delivered  to  any  corporation  for  trans- 
portation over  its  own  and  connecting  roads,  tbe 
initial  corporation  first  receiving  the  same  shall 
in  every  case  be  liable  for  such  loss,  hut  may 
dischat^  itself  by  the  production  of  a  written 
receipt  for  the  articles  from  the  corptsation  to 
whom  it  was  its  duty  to  deliver  the  articles: 
provided,  however,  that  If  either  or  any  of  the 
railroad  corporations  should  willfully  fail  or  re- 
fuse to  produce  such  receipts,  then  it  shall  not 
be  entitled  to  claim  the  benefits  of  snch  ex- 
emption, eta.  Held,  that  the  act  was  Intended  to 
Include  a  steam-ship  company  which  happens  to 
be  one  of  tbe  common  carriers  in  a  through  line 
of  transportation  agreed  upon  by  the  parties. — 
Miller  v.  South  Carolina  By.  Co.,  (S.  C.)  11  B.  B. 
1093. 

S.  Plalntifb  shipped  goods  on  defendant's, 
railroad  for  Buffalo,  S,  Y.,  and  defendant  de- 
livered them  to  a  steam-ship  company,  the  first 

connecting  line  for  the  point  of  destination.  The 
goods  dia  not  reach  their  destination.  When 
the  evidence  of  delivery  was  demand^  of  de- 
fendant by  plaintiffs,  they  did  notindic^  wheth- 
er they  wished  the  receipt  of  the  steam-ship 
or  of  Uie  railroad  corporation  next  in  the  line 
of  transportation.  Seta,  that  as  the  above  stat- 
ute had  not  then  been  construed,  and  It  was  there- 
fore doubtful  whether  the  receipt  of  the  steam- 
ship company  would  suffice  to  discharge  defend- 
ant. Its  delay  In  lovducing  It  was  not  a  witlfnl 
failure  or  refusal,  within  the  meaning  of  the 

Froviso  to  the  aoL— MUler  t.  South  Carolina  By. 
•■n.  fS.  C.)  11  8.  E.  1098. 

9.  The  receiving  clerk  of  tiie  steam-ship  line 
testified  that  ho  "recollected  the  receipt  of  the 
goods  hyrefeiring  to  my  receipts. "  Being  sbown 
the  receipts,  which  identified  the  goods,  uidwere 
signed  by  him,  he  testified  that  they  were  records 
of  the  oOlce,  and  that  duplicates  wore  furnished 
defendant   Held,  that  production  of  these  du- 

Elicates  was  sufflolent  to  discharge  defendant — 
[iller  T.  South  CaroUna  By.  Co.,  (8. 0.)  U  S.  B. 
1098. 

10.  Where  there  is  no  contract  between  the  first 
and  last  carrier  as  to  freights,  and  the  bill  of  lading 
is  silent  as  to  any  contract  to  ship  the  goods  aa 
"  released , "  or  at  a  red  uced  rate,  and  tbe  last  car- 
rier, without  notice  of  any  snob  contract,  pays 
freight  earned  to  connectuig  lines  at  the  usual 
rate,  it  m9j  hold  tbe  goods  for  reimbarsement,  nn- 
affected  by  such  secret  agreement.— Georgia  B. 
Co.  v.  Murray,  (Oa.)  U  S.  fi.  m 

Injuries  to  passengers. 

11.  One  who  takes  passage  on  a  freight  train 
rather  than  waita  few  hours  for  a  passenger  trabi, 
and  is  injured  by  a  jolt  caused  by  eonpung  oars, 
cannot  recover,  where  the  jolt  was  not  oaiued  by 
tiie  negligence  of  the  company's  servante,.  but  was 
usual  and  necessarv  in  ooopTing  the  oars.— Crine 

Digitized  by  Google 


1114 


INDEX. 


East  TenneBsee,  V.  &  O.  %y.  Co.,  (Ob.)  11  B.  B. 

IS.  In  as  action  against  a  street  rallwar  com- 
pany for  persDDBl  iojuries  snsti^ned  by  plaintiff 
bi  stepping  off  defendanVs  oar,  on  wbich  he  was 
a  passenger,  and  falling  into  a  ditch  made  bv  the 
city,  and  along  whioh  the  car  was  stopped  for 
plaintiff  to  alight,  a  demarror  to  the  declaration, 
on  the  ground  that  it  does  notsbow  that  tlie  condi- 
tion of  tbe  place  was  such  by  reason  of  the  absence 
of  proper  safeguards,  is  properly  orerniled,  since 
the  cause  of  action  arises  out  of  the  duty  of  every 
carrier  of  passengers  not  to  expose  its  passengers 
to  any  danger  in  alighting,  and  not  from  such  fail- 
ore  to  provide  safeguards.— Richmond  City  By. 
Co.  T.  Scott,  (Va.)  11  S.  H.  404. 

18.  In  an  action  against  a  railroad  company 
for  Injuries  to  a  passenger,'  tbe  declaration  al- 
leged that  the  conductor  failed  to  stop  the  train  at 
the  proper  station;  that  thereupon  plaintiff  went 
towards  the  door  of  the  car,  which  had  been  left 
open  by  the  conductor;  that  the  conductor  then 
rang  the  belL  and  the  train  stomied  so  suddenly 
that  plidntilt  pnt  bis  hand  on  l:he  facing  of  the 
door  to  steady  himself,  when  the  door  swung  to 
and  cut  off  bis  finger.  Held,  that  the  declaration 
Is  demurrable,  aa  it  shows  thattheininrywas  the 
result  of  accident,  and  not  xtt  defenunt's  negli- 

fence.— Hardwlcik  T.  Geon^a  B.  ft  B.  Co.,  (Qa.) 
1  S.  E.  833. 

14.  Where  a  railroad  company  permits  a  con- 
struction companyto  operate  the  rc^  and  receive 
the  earnings  thereof  for  a  certain  time  the  rail- 
road company  will  still  be  Hable  for  any  Injury 
occurring  through  the  negligence  of  the  construo- 
lion  company  m  carrying  passengers.— Chatta- 
nooga, R.  ft  a  B.  Co.  T.  Uddell,  (Ga.)  11  B.  E. 
853. 

15.  In  an  action  against  a  railroad  company  for 
personal  injuries  occasioned  by  defendant's  fail- 
ure to  keep  the  approaches  to  its  trains  in  a  safe 
condition,  there  was  evidence  tending  to  prove 
that  near  and  parallel  to  defendant's  railroad,  at 
the  point  where  Its  train  stopped  for  passengers, 
was  a  ditch  4  to  6  feet  wide,  and  about  8  inches 
deep;  that  a  solid  bridge  about  15  feet  wide 
crossed  the  ditch :  that  one  plank  was  about  6  or 
8  inches  shorter  than  the  others:  that  the  short- 
ness might  easily  be  seem ;  and  taat  pltintiff  fell 
ttirough  the  bridge  at  tbe  end  of  the  short  plank. 
Held,  that  the  court  should  have  charged  that  if 
the  Jury  found  the  facts  as  to  the  bridge  and  ditch 
as  above,  the  only  defect  being  that  one  plank 
was  slightly  shorter  at  one  end  than  the  other 

Slanks,  that  would  not  of  itself  be  negligence  on 
efendant's  part.— Stokes  v.  Railroad  Co.,  (N.  C.) 
II  S.  E.  991. 

16.  When  a  street  ndlway  company  stops  its 
oar  over  an  excavation  made  by  the  oity,  to  allow 
passengers  to  alight,  and  neither  warns  them  of 
the  danger  nor  assists  tbem  to  alight,  it  is  Liable 
for  injuries  sustained  by  a  passenger  who  steps  off 
the  car  into  the  ezcavaUon.— Richmond  City  Ry. 
Co.  v.  Bcott.  (Va.J  11  B.  K  40*. 

17.  A  railroad  company  is  not  required  to  give 
a  signal  to  passengers  on  board  its  train  before 
Btarting  the  train  from  a  wood  station,  where  it 
has  stopped  to  tfike  on  wood.— Malcom  v.  Bioh- 
mond  &  5.  R.  Co.,  (N.  C)  11  S.  B.  1S7. 

Injuries  to  passengers  —  Contributory 
negliKenoe. 

18.  A  railroad  company  is  not  liable  for  injuries 
sustained  by  a  passenger  who  goes  on  the  plat- 
form of  the  car,  contrary  to  a  posted  notice  warn- 
ing him  not  to  do  so,  and,  while  standing  there 
without  holding  to  the  ruling,  is  thrown  off  by  the 
starting  of  the  train. — ^Halcom  T.  Blcbmond  dc  D. 
R.  Co.,  (N.  G)  11  S.  E.  187. 

19.  A  chwge  that  if  pUUntiff,  who  was  injured 
while  alighting  from  defendant's  street-car,  did 
not  exercise  ordinary  care  and  caution  in  so 
alighting  she  could  not  Tceorer,  If  defendant  was 
tree  from  negligence,  was  correct. — Augusta  Ss  B. 
R.  Co.  V.  Randall,  (Oa. )  11  B.  E.  700. 

SIX  In  an  action  against  a  railroad  company 
for  personal  Injurlee,  the  evidence  showed  that 
plaintiff  boarded  the  train  to  seat  some  member 


<a  bis  ftmllT,  and  remained  vntjl  tbe  tnii 
moved,  and  then  tried  to  get  off  while  it  was 
moving  rapidly.  The  conductor  did  not  ecc« 
that  he  was  on  the  train.  Held,  that  a  noDsoit 
was  properly  granted.— Ibtl^sccn  t.  Atlanta  ft  W. 
P.  R.  Co.,  (Ga.)  U  S.  E.  840. 

21.  In  an  action  against  a  railroad  oompacT 
for  personal  injuries,  the  declaration  aUK*4 
that  pl^ntiff,  a  passenger,  went  nptm  the  plu- 
form  of  the  car  as  the  train  was  nearing  the  sta- 
tion at  his  destination  and  running  at  a  low  na 
of  speed,  and  intended  to  alight  at  a  street  cnet- 
ing  before  tiie  station  was  reached,  as  it  -km 
oustomary  and  proi>er  for  passengers  to  do;  thiz. 
as  he  was  about  to  alight,  the  engineer  ne^ipral 
ly  and  without  warning  pnt  on  great  ftvee  ol 
steam  by  whidi  a  Jerk  was  Imparted  to  tbe  train, 
throwing  plaintift  to  tiie  ground;  and  tbsttbe 
Jerk  was  partly  due  to  tbe  fact  that  tbe  pesspngrr- 
car  In  which  ne  was  had  been  n^ligently  at- 
tached to  a  freight  train  instead  arepiltr 
passenger-train.  Held,  that  the  declantioa 
showeatlie  injuries  to  have  been  tbe  resaltof 
plaintiff's  own  negligence,  and  a  demurrer  tben- 
to  was  properly  sostained.  — Fateraon  T.  Ceatn. 
R  ft  B.  Co.,  (Ga.)  11  S.  E.  87a. 

S3.  In  an  action  by  a  passenger  for  personal  in- 
Junee,  where  the  evidence  shows  that  pUibU? 
started  into  another  car  to  get  water  while 
train  was  moving  slowly,  bat  stopped  a  minute 
the  platform  to  talk,  and,  just  as  be  was  psasicr 
on,  the  eonpUng-pin  broke,  and  the  earsjariFd. 
throwing  him  off.  It  Is  error  to  direct  a  atmiuit  a: 
the  ground  that  plaintiff  was  not  in  the  enreiK  «f 
ordinarv  care.— Gotchett  T>  Savannah  ft  T.  £j- 
Co.,  (Ga.)  U  8.  E.  56S. 

 Evidenoe. 

28.  In  an  action  against  a  railroad  cMnpaiir 
by  a  passenger  for  injuries  received  in  as  vxi- 
dent  while  thn  road  was  being  operated  Hie 
construction  company,  admissions  of  the  iresiikni 
of  the  construction  company,  who  was  not  at  it^ 

SIMM  of  thA  aeoident,  made  ■araral  boon  after 
le  aoctdent  to  a  rep^vter,  that  it  would  be  to  his 
interest  not  to  have  too  much  published  abcmt  tbe 
accident;  that  the  track  was  put  there  ttanpva- 
rily,  eta ;  and  Qiat  be  did  not  want  pnblicopinioe 
too  strong  against  him,— are  not  admissible  agi-j:^ 
the  railroad  company,  as  they  were  neither  pan 
of  the  m«  ge*t(B  oor  made  in  the  pcrfonBSoee  <f 
his  duty.— Chattanooga,  R.  ft  G.  &.  OOh  T.  L:4- 
deU,  (Ga.)  11  S.  E.  858. 

24.  In  an  action  for  peracmal  ittJicriespWatiff'* 
witness  testified  that  on  account  of  hor  nnrocs 
prostration  she  bad  to  have  opiates,  and  that  as  » 
result  of  this  she  waaacqtUriog  the  oi»inm  hsbit: 
that  she  had  lost  and  wonld  never  legaia  tt> 
great  pleasure  she  took  in  her  hoaa^iold  diti«s: 
and  that  from  tbe  efCecta  of  ber  nervoua  prostn- 
tion  she  had  not  tbe  vaagf  to  work,  car  to  cojor 
society,  etc  Held,  that  tUs  betng  admitted,  s^ 
as  an  element  of  dunage,  butaa  anindez  to  pU^- 
tiff's  pain  and  suffering,  error  oould  not  be  pred- 
icated thereof.— Ohattanooga,  &  dfc  G.  B.  Go.  v- 
Liddell,  (Ga.)  11  S.  E.  es&. 

SS.  bi  an  action  against  a  street  car  corner 
fbr  personal  Injuries  caosed  hy  the  negligence  if 
one  of  its  drivers,  evidence  as  to  the  degR«  ef 
care  previously  exercised  by  defendant  in  the  w 
lection  of  drivers  is  incompetent. — ^Augusta  £ 
R.  Co.  V.  Randall,  (Ga.)  ifs.  B.  706. 

 Damages. 

88.  Exemplary  damages  should  not  be  gi«a  * 
passenger  injured  in  a  railroad  accidmt  la 
mure"gross  negligence"  of  tbe  employes,  but  ccy 
where  tbere  was  willful  misconduct,  or  sack  k 
tire  want  of  care  as  would  raise  a  presanptn 
of  conscious  indiflereDoe  to  otmsequenccs.— Ctet- 
tenoo|a,  R.  ft  CX  B.  Co.     Uddell,  (Ga.)  U  & 

i^eotion  of  psasengerB. 

87.  In  an  action  for  putting  plaintiff  sod  btr 
husband  off  a  railway  train,  It  appeared  Uiav  tbfj 
tioketa  not  being  stamped  as  required,  th« 
ductor  told  the  husband  thai  tbey  most  par  or  eti 
off,  and  at  the  next  station  ratomed  and  asM,ii ' 
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■bnuqa*,  dedded  msBDW,  "tathe  hDstand,  "This 
Is  H.,  If  yoa  mn  going  to  get  off; "  and,  he  reply- 
ing tbatM  had  so  loteuUon  of  gietttng  off  nnleMB 
iraerad,  the  conduotor  said,  "verydeoidedlj,  quiok- 
ly,  and  rudely,  ""Tben  1  order  yoaoff at  which 
tbey  got  off,  out  returned,  and  paid  Uieir  fare. 
Held,  that  the  company  waa  notliablefordamaffea 
Tor  the  manner  Of  the  expnlstoo,  though  phun- 
Liff  was  riding  en  pillows,  and  apparently  an  in- 
valid.—Rose  r.  Wilmington  &  W.  IL  Co.,  CS.  C) 
U  S.  E.  526, 

28.  Where  a  passenger  pays  a  railroad  agent 
rare  for  a  certain  trip,  but  by  the  agent's  mistalie 
receives  a  ticket  for  a  trip  In  an  opposite  direction, 
lod  the  conductor  refuses  to  recofpiite  such  tloket, 
ind  demands  fare,  which  the  passenger  fails  to 
Day,  his  ejection  from  the  train  without  unoeoea- 
«ary  force  will  not  be  ground  of  action  against  the 
•ompany  as  for  a  tort,  out  the  aotloD  must  be  based 
)Q  the  breach  of  tiie  contmet  to  eanr.— UmKb^ 
7.  Ohio  River  K.  Co.,  (W.  Vn.)  11  8.  B£  787. 

CAKBTING  WEAPONS. 

3oU  -  d  of 0IlBOf 

I.  Under  Co&o  W.  Ta.  1887,  c.  148,  S  7,  against 
sariying  weapons,  where  a  oertaln  peraon  had 
threatened  bodily  harm  If  defendant  killed  hia 
log,  (which  had  attacked  defendant,)  or  if  defend- 
ant did  not  pay  a  certain  debt,  such  threats,  being 
;onditlonal,  did  not  justify  defendant  in  carrying 
\  reTolvOT.— State  v.  Barnett,  (W.  Va.)  U  B.  E. 
735. 

8.  Under  Code  W.  Va.  1887,  o.  148.  |  7,  against 
carrying  weapons,  fear  of  tkarm  from  a  dog  will 
not  justify  oarrying  a  revolver.— Stat«  v.  Barnett, 
CW.  Va.)  11  S.  E.  735. 

By  mail-oarrier. 

8.  Under  Code  W.  Va.  1807,  o.  148, 1 7,  agalnat 
»rrying  weapons,  the  fact  that  defendant  was  a 
CTntted  Btatea  mall-oarrler  did  not  justifv  him  In 
^^l^arevtATor.— Btete  v.  Barnett,  (W,  Vik)  11 

OBiRTIOItAIUL 

EKThen  Ues. 

1.  Where  the  refusal  of  the  court  to  Instruct 
libe  jurr  that  there  was  no  evidence  to  prove  ma- 
ierial  facts  Is  assigned  as  error,  and  the  judge  who 
lettled  the  case  on  appeal  states  that  there  was 
>Tidenoe  of  such  facta,  on  which  It  is  alleged  the 
iury  acted,  but  by  inadvertence  ho  omitted  to  set  it 
>ut  in  the  case,  and  that  he  can  and  will  do  so  now, 
f  opportuni^  is  offered,  a  motion  for  a  certiorari 

0  bring  up  the  missing  evidence  will  be  granted, 
ibough  it  18  made  after  argument  In  tbe  supreme 
xmrt,  biit  before  the  case  bas  been  cooeidered. — 
aojer  T.  Teague,  (N.  C.j  11  S.  E.  m 

2.  Od  appileatton  for  a  writ  of  certiorari  as  a 
ubfttitute  for  an  appeal,  where  the  right  to  the 
atter  bad  been  lost  by  f^ure  to  perfect  it  within 
he  time  limited  by  Code  Civil  Proc.  :s.  a  S  660,  It 
appeared  that  the  applicant,  a  judge,  was  absent 
ipon  his  oircuit  on  the  day  of  the  trial ;  that  he  re- 
urned  on  the  foUowing  night  intending  to  perfect 
its  appeal  If  the  case  had  gone  against  tum ;  that  he 
vas  then  informed  by  his  counsel,  In  the  presence 
if  the  adverse  counsel,  whom  he  understood  to  as- 
«Dt  thereto,  that  the  time  for  taking  the  appeal 
tad  been  extended;  and  that  he  thereupon  re- 
urned  to  his  circuit  without  further  action,  and 
Irst  learned  when  he  oame  back  that  the  time  had 
lot  been  extended.  Held  excusable  neglect,  and 
be  writ  will  be  granted.— Graves  v.  Hine8,(N.  C.) 

1  a.  E. 

S.  Thesame  reasons  which  excuse  the  failure  to 
terfect  an  appeal,  so  as  to  entitle  a  party  to  cer- 
{Arart,  apply  to  the  failure  to  Hlo  an  appeal-bond 
vitbin  the  10  days  required  by  Code  Civil  Proc.  N. 
3.  SI  549.  a0a-%raves  T.  H&n,  (N.  G.)  11  8.  R 

4.  Since,  under  Code  W.  Va.  c.  48,  |  80,  publlo 
lotice  of  the  Intention  of  tbe  county  conrt  to  change 
he  location  of  a  bridge  that  has  been  washed 
.wav.  is  dispensed  with,  the  oircuit  conrt  has  no 
orisdlottoa  to  review  by  eertiomri  the  aotlon  of 


the  county  court  in  making  such  change,  upon  tbe 
petition  of  private  citizens  who  are  not  sffeutsd  In 
any  special  property  interests,  sod  who  di<i  not 
make  themselves  parties  bo  the  proceedings  in  the 
county  court.— County  Court  of  Wood  County  v. 
Boreman,  (W.  Va.)  11  &  E.  747. 

5.  In  Georgia,  emttorart  will  not  lie  f^om  a 

Instice'B  decision  in  a  ease  involving  qaeBtlons  ut 
aw  and  fact,  where  the  amount  Involved  Is  less 
than  850,  until  after  an  appeal  to  a  jm^-  in  tbe 
^tioe's  ooort- Brooks  V.  Baker,  (Oa.)  11  8.  £. 

6.  Code  Ga.  f  484,  provides  that,  whenever  It 
may  be  necessary  to  change  the  lines  of  a  militia 
district,  the  ordinary  may  appoint  three  commis- 
sioners, whose  duty  it  shall  he  to  lay  out  and  de- 
fine such  lines,  and  report  the  same  to  theordinary, 
and  on  his  approval  the  lines  shall  be  changed 
accordingly.  Held,  that  tbo  action  of  the  ordinary 
in  changing  district  lines  la  final,  and  not  subject 
te  review  by  writ  of  eertiomri  or  otherwise.~Hills- 
man  r.  Hanis,  (Oa.)  11  8.  B.  40(k 

Practice. 

7.  On  oertforarl  to  the  superior  court  from  the 
overruling  of  a  demurrer  by  the  ordinary,  the 
court  should  make  a  final  dispotiUoo  of  tbe  case, 
and,  where  the  demurrer  was  properly  sustained, 
should  direct  Its  dismissal.  —Farmer  v.  Kogers. 
(Ga.)  11  8.  E.  61IL 

Bond— ApproTsl  by  court. 

8.  Where,  in  his  response  to  a  writ  of  ecrtlo- 
rnrl,  the  county  judge  returns  a  bond  givei  by  the- 
appiloant  during  the  proceedings  in  the  case.  It  is 
an  approval  hjr  him  of  the  bond  as  reciulred  law. 
—Watson  V.  Bute,  (Qa.)  11  8.  E.  610. 

Challenge. 

To  juror*,  see  Jart/t  7. 

CHAMPKETY  AND  MAINTH- 

'As8^nun«nt  of  Judgment. 

Code  Ga.  {  8507,  declares  that  a  plaintiff  may 
transfer  a  judgment  or  exeoutlon  to  a  third  per- 
son, and  the  assignee  shall  have  all  the  rights  of 
tbe  assignor.  Held  that,  wherq  there  Is  no  cham- 
perty In  such  an  assignment,  the  ssslgnee  can  sue 
on  tbe  execution  as  trustee  for  oertaln  beneficia- 
ries, and  any  champertous  contract  l>etween  such 
beneficiaries  is  no  defense  to  tlie  suit.— Beed  v. 
James,  (Ga)  11  a  B.  401. 

Change  of  Venue. 

See  Venue  In  Civil  Catee,  3. 

OHARITTES. 

Validily  of  bequest. 

In  1654,  S.  bequeathed  ail  his  personal  prop- 
erty, exoept  82,500,  to  his  wife.  The  $3,500  he 
reeled  to  be  put  on  interest  by  his  executor,  and 
the  Interest  paid  aounally  to  the  trustees,  and  their 
successors,  of  the  Lutheran  Church  in  M.  Tbe 
will  also  made  the  testator's  wife  the  residuary 
legatee.  The  will  was  admitted  to  probate  in  185& 
In  1856.  the  executor  in  his  first  settlement  cred- 
ited himself  with  "tS.600  put  out  on  Interest  for 
the  braeflt  of  the  Lutheran  oongregatioa  of  M. ; " 
and  the  widow  frequently  deolared  that  "It  was 
the  church's  money, "  and  laid  no  cltUm  to  it,  and 
the  interest  wasannually  paid  to  the  trustees  with 
her  knowledge.  Twenty  years  atter  the  probate 
of  tbe  will,  she  died  after  having  executed  her 
win  giving  "all  money  due  her  or  her  estate,  from 
bU  sources  whatsoever, "to  certain  legatees,  who 
In  1880  instituted  a  suit  to  have  said  clause,  giving 
Uie  82,500  to  the  trnstees  of  the  Latberan  Church 
for  the  benefit  of  said  cburch,  declared  void,  and 
the  money  paid  to  them.  Held,  that  the  bequest 
was  void,  and  was  not  affeoted  by  lame  of  time 
u^M^^flaeenoBu— Mong  T.  Booah,  (W.  Va.)  U 
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Charter. 

Collateral  attadk,  aee  Jtfunfolpal  Oorporattonf,  1. 
OHATTBL  UOBTGAGBS. 

Lott  on  Interest  of  mortgaffpr,  sea  SxeouMon,  1. 
Replevin  by  mortgagee,  see  Jtepleobi,  L 

On  crops. 

1.  A  mortfrage,  ezecoted  AprU  HO,  1887,  of  "aU 
my  entire  crop  to  be  made  on  my  latiaa  in  Avera»- 
boro  towoship,*'  to  secure  a  note  due  October  I, 
ltiS7,  convevB  the  Utle  to  the  crop  of  1887.— Taylor 
T.  Hodges,  (N.  C.)  U  a  E.  IfiH. 

Dlsoliarge  of  Uen. 

2.  Where  a  mortgage  girenoja  firm  toMcnre 
three  promiuory  notes  proTtdes  tbat  tbe  mort- 
gaged property  tball  be  delivered  to  one  of  tbe 
firm,  as  agent  of  tbe  mortgagee,  wbo  is  anthorimd 
and  einpowered ae  sach  agent  only,  "to  sell  and  dis- 
pose of  the  property  from  time  to  time,  and  to  **ap- 
propriate  the  proceieds  of  said  sates  to  the  payment 
of  said  three  notes, "  the  mortgage  is  discharged 
on  a  sale  of  sufBclent  of  the  property  by  tho 
agent  to  satisfy  the  notes  ^  and  taough  the  moit- 
fptgors,  with  tbe  consent  of  tbe  mortgagee,  use 
fh»  proceedi  of  the  sales  In  the  oondnct  of  their 
basineas,  tbe  new  indebtedness  ariatog  therefrom 
cannot  be  treated  as  a  renewal  of  the  mortgage,  as 
between  the  mortgagee  and  subseqaent  Judgment 
creditors  of  tbe  mortgagors.— Weill  t.  First  NaU 
Bank.  (JT.  C.)  11  S.  B. «?. 

Foreolosure. 

&•  A  mortgage  given  to  Indemoli^y  a  surety 
against  loss  may,  under  Code  Oa.  I  2IM,  be  fore- 
closed by  the  surety  when  judgment  is  rendered 
affainst  him  on  his  contract,  and  aucb  mortgage  is 
given  to  secure  the  payment  of  an  indebtedness 
within  tbe  contemidation  of  section  4800.— -Conley 
T.  State.  (Oa.)  11  S.  £.  669. 

4.  The  mortgagee  may  testify  as  to  tbe  amounts 
paid  by  bim  on  the  debt  for  which  he  became  sure- 
ty for  the  mortgagor,  in  consideration  of  which  the 
mortgage  was  given.— Conley  t.  State,  (Ua.)  II  S. 

5.  In  replevin  by  a  mortgagee,  when  the  iury 
find  that  the  valne  of  the  property  mtnrtnged  ex> 
oeeda  the  amount  dne,  It  staonCi  be  prorideoTin  tbe 
judgment  that  the  property  mortgaged,  and  the 
debtor  and  bis  sureties  on  the  replevin  bond,  should 
be  discharged  on  tbe  payment  of  the  sum  actoally 
due.— Taylor  v.  Hodges,  (N.  C.)  11  a  B.  16& 

Sale  of  mortgaged  property. 

0.  A  conviction  of  a  mortgaffor  for  selling  or 
disposing  of  tbe  mortgaged  property  in  fraud 
the  rights  of  the  mortgagee  can  be  had  under  Act 
Oct  13,  1887,  amending  Code  Ua.  i  46U0,  if  tbe  sale 
took  place  after  the  passage  of  the  act^  though  the 
mortgage  may  have  been  given  prior  thereto.— 
Conley  v.  SUte,  (Oa.)  11  S.  E.  659. 

7.  The  words,  "otherwise  dispose  of  the  prop- 
erty, "  as  used  in  Code  6a.  {  40UO,  relating  to  the 
sale  of  mortgaged  propertv,  mean  a  disposition  in 
tbe  nature  of  a  sale;  una  where  defendant  dis- 
posed of  bis  property  to  a  corporation,  and  recog- 
nized snchdlspositioQ,  it  is  a  sale  within  tbe  mean- 
ing of  the  aoL— Conley  V.  State,  (Oa.)  11  8.  B.6B3l 

8.  Code  Oa.  {  4800,  inflicting  a  fine  of  double 
the  amount  of  the  mortgage  debt  on  any  mortgagor 
who  sells  or  disposes  of  tbe  mortgaged  property 
with  intent  to  defraud  tbe  mortgagee,  la  not  in 
conflict  with  Const  Oa.  (Code,  %  5001,)  forbidding 
tbe  imposition  of  excessive  fines.— Conley  t.  State, 
(Oa.)  11  S.  E.  659. 

Claim  and  Delivery. 

See  RepUmhu 

OLBKK  OF  OOUBT. 

Receipt  of  deposition,  see  Depotttton,  4,  A. 

XJablUty  on  bond. 

Where,  In  prooeedinga  to  foreoloaes  mort^ 
gage,  to  wbbm  tbe  heirs  of  the  deceased  mortga- 


gor are  partlea,  the  praoeeda  of  the  land  are  paid 
into  the  clerli's  office  by  judicial  order,  a  failure  to 
oomply  with  a  sabsequent  order  directing  uiat  tne 
anrmnsof  thefond,  after  paynieDt  of  tbe  mortgage 
debt,  be  paid  to  tbe  administrator  of  tbe  mortga- 
gor aa  asseu  to  pay  debts,  constitoles  a  btrocb  ol 
^^^k*s  bond.— ^wrpe  v.  Connelly,  (N.  C.)  U& 

Color  of  Title. 

See  AOverte  PoBtesaion,  1-S. 

Commerce. 

Regolatfcm     aee  ConttUuOmal  Law,  9,  la 

Commifleloners. 

See  CouTOiet,  1,  S. 

Common  Carrier. 
See  Carrien. 

OOMFBOMISE. 

avoidance  for  fintad  or  mistake. 

Where  parties  have  made  a  sotUemeut  and 
struck  a  balance,  which  has  been  adjusted  by  c«ah 
or  note,  it  is  incumbenton  the  party  complaining  of 
fraud  ormistalie  to  allege  it  specially  In  hla  bUL 
and  establish  it  by  produ— Currey  t.  lAwler,  (W. 
Va.)  11  a  E.  897. 

Conditional  Sales. 

See  Sdist  U-U. 

Confession. 

See  Criminal  Law, 
Judgment  by,  see  Jitdgment,  S-4 
I 

Conflict  of  Iaws. 

Bee  Untry,  1. 

CONFUSION  OF  GOODS. 
By  mtetake. 

In  an  action  to  recover  the  Talne  of  goods 
illegally  taken  by  creditors,  with  some  belooging 
to  them  on  a  rescission  of  sale  and  mingled  with 
their  own,  the  court  held  that  '*the  oaae  would 
t»n  within  the  operation  of  the  priuolple  tbat 
where  a  powm  nungles  hla  goods  with  those  of 
another,  and  is  unable  to  distinguish  them,  the  loss 
must  fall  upon  him, "  and  snbmitted  to  the  Jnry 
merely  the  question  of  the  value  of  the  whole 
amount  of  goods  taken.  Held,  that  the  court 
should  have  submitted  the  qneadim  of  whether  the 
goods  were  mixed  wlllfnlly,  fMndnlently,  or 
wrongfully,  as,  If  they  were  mixed  innooeutly  or 
by  mistake,  defendants  would  be  entitled  to  re- 
tain the  goods  which  they  could  distioguiah,  or 
ttie  value  thereof.— Claflin  v.  Continental  Jersey 
Works,  (Oa.)  11  a  B.  721. 

Consideration. 

Failure,  see  Sale,  9, 10. 

For  oonveyance,  see  Detd^  1;  JVauduIoU  Otm- 
vei/unoef,  9-a 

Constable. 

See  Sheriffs  and  Com  tables. 

OQNSTmmON AI.  LAW. 

Police  power,  see  AfU' 
Taking  property  for  pa 
main,  i,  3. 

Otoatlon  fbr  school  purposes,  see  Sehoota  and 
fidkoot-lMiMett,  a 


,n<efaMl  Corpontttom,  a 
rabllc  use,  see  Eminent  Do- 
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nnsnthorited  extendon  of  bomaitead  law,  see 

HomateaA, 
Venae  io  crimlnsl  ouea,  aae  Vrltmknal  Law,  10. 

Judicial  powers. 

1.  Const.  Oa.  1877,  art.  8, 1 7,  pur.  S,  rItm  jus- 
tices' courts  jnrlsdloUoa  In  "otTll  emses  arising  ex 
cnttJYiotu,  and  cases  of  iojurlei  or  damages  to  per- 
sonal property."  Held,  that  Act  1887,  oonferrlag 
on  justices*  conrts  jurisdiction  over  actions  to  re- 
coTer  a  penalty  imposed  upon  telegraph  compa- 
nies for  undue  delay  In  the  trausmlsaion  and  deliT- 
err  of  messages,  is  unconstitutional.— Weatam 
Union  TeL  Co.  T.  Taylor,  (Oa.)        E.  80& 

Titles  of  laws. 

3.  The  recital  in  the  title  of  Act  Ga.  Not.  7, 
1S80,  that  it  Is  to  require  the  railroad  whose  char- 
ter it  amends  "to  run  into  andthrouRli  the  town  of 
T.i^la  flufUclent  to  cover  the  reaalrement  In  the 
body  of  the  act  that  under  certain  conditions  the 
road  aball  run  within  one  mHe  of  the  court-bouse 
In  T.— Haoon  &  B.  K  Co.  v.  Btamp*,  (Q*.)  11 B.  3B. 
44a. 

IfOosl  and  speoial  laws. 

8.  Code  Ga.  1882,  {  IVSSo,  extended  the  pro- 
Tlslons  of  tbe  general  fence  act  in  respect  to  local  op- 
tion to  all  the  militia  districts  of  the  state.  Act  Dec. 
20, 18S8,  required  unconditionally  that  all  domestic 
animals  be  kept  from  running  at  large  In  tbel,008d 
and  1,070th  districts,  G-.  M.,  In  ICaoon  county,  and 
declared  their  owners  liable  for  any  damage  done 
upon  the  lands  of  other  persons.  Held,  unconsti- 
tutional under  ConsL  1877,  art.  1,  1  4,  declaring 
that  "lam  of  a  general  nature  shwl  have  uniform 
operation  throughout  the  statckand  no  spedal  law 
enall  be  enacted  in  any  case  for  which  provision 
has  been  made  by  an  existinf?  general  law."— 
MathlsT.  Jones,  (CTa.)  IIS.  B.  10:8:  Camp  v. Tomp- 
kins, M.  1021. 

4.  Acts  Ga.  1873,  p.  'JSS,  which  provides  for 
tiie  payment  of  Insolvent  criminal  costs  due  the 
■olldtor  general  of  the  Augusta  judicial  circuit 
out  criC  the  county  treasury  of  the  rrapectlTe  coun- 
ties, on  the  recommendation  of  the  grand  jury 
and  an  order  of  the  superior  judge,  u  not  ahro- 

rkted  by  that  provision  of  Const.  Ga.  1877,  (Code, 
6027,)  prohiuting  special  legislation,  since  ar- 
Ucle  12,  I  1,  par.  i,  keeps  In  force  local  acts 
passed  for  the  benefit  of  counties,  otttes,  and 
towns,  not  inconsistent  with  the  oonatitatlon. — 
Adam  v.  Wright,  (Ga.)  11  &  E.  888. 

Monopolies  and  privileges. 

5.  An  ordinance  limiting  the  maximum  qi^an- 
tlty  of  land  which  may  be  cultivated  within  the 
limits  of  a  town  is  not  In  conflict  with  Const.  S.  C. 
art.  1, 1 12.  providing  that  no  person  shall  be  sub- 
jected in  law  to  any  other  lestr^nt  in  renrd  to 
personal  rights  tiian  such  as  are  laid  on  others  In 
like  circumstances.  The  limit  Imposed  being  the 
same  for  all,  it  Is  not  unequal  in  its  operation, 
though  some  have  more  land  than  others.— Town 
of  Bummerville  r.  Presaley,  (S.  C)  U  a  B.  5«& 

6.  Under  the  above  section.  It  does  not  affect 
the  validity  of  the  ordinance  that  It  applies  only  to 
one  town,  and  not  to  all  towns  of  a  like  sort  In  the 
state,  for  it  apDlIes  equally  to  all  persons  within 
the  territorial  limits  of  its  operation.- Town  of 
Summerville  v.  Pressley,  (S.  Cf.)  11  S.  K  515. 

7.  Code  S.  C.  S  423,  providing  that  a  foreign 
corporation  may  be  sued  by  any  resident  of  the 
state  for  any  cause  of  action,  and  by  a  non-resi- 
dent only  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated, 
within  the  state,  does  not  violate  Const.  U.  S.  art. 
4, 1  2,  which  secures  to  the  citizens  of  each  state 
all  the  privileges  and  immunities  of  citizens  In  the 
several  states,  as  the  provisSons  of  section  438  re- 
late only  to  residence,  and  not  to  citizenship.  Fol- 
lowing CummiD{ra  v.  WIdro.  10  S.  E.  107.— Cen- 
tral Railroad  &  Sanklng  Co.  Georgia  Const  & 
Invest  Ca,  (S.  C.)  11  &  E.  1V2;  Id.  i  uS. 

Obligation  of  oontraot. 

8.  Codes. CH^providlngthataforeigncor- 
poration  may  be  sued  by  any  resident  of  the  state 
for  any  cause  of  action,  and  by  a  aon-resldent  only 
when  the  cause  of  aoUon  shall  have  arisen,  or  the 


rabjeot  of  the  aetloa  shall  be  situated,  within 
the  state,  is  not  unoonstitntional  as  Impairing  tfaa 
obligation  of  contracts,  as  a  corporation,  being  the 
mere  creation  of  the  local  law,  depends  for  a  reoog- 
nltion  of  Its  legal  exlstenos  by  other  states  on  the 
assent  of  the  states,  and  a  state  may  malra  such 
regnlatloDB  In  retcard  to  eorpotations  created  In  an- 
other state  aa  It  deems  best,  or  may  exclude  th«a 
altogether.-Oentral  B^lraad  St  Banking  Co.  v. 
Georgia  ConsU  &  Invest.  Co.,  (8.  G)  IIB.  B.  183; 
Id.  688. 

Begtilation  of  oommeroe. 

8.  Code  Ga.  IS  538,  1681,  163S,  requiring  »ed- 
dlars  to  obtain  a  license,  and  prescribing  a  forfeit- 
nre  in  case  of  failure  to  do  so,  are  void  as  to  the 
citizen  of  another  state  employed  by  a  foreign  cor- 
poration to  sell  goods  by  sample  In  Georgia,  as  be- 
ing in  conflict  with  the  provision  of  the  federal 
constitution  vesting  In  congress  power  to  regulate 
commerce  between  the  states.  —  Wrought  Irtnt 
Range  Co.  v.  Johnson,  (Ga.)  11  S.  B.  SS8. 

10.  Under  Const  U.  S.  art  1,S  8*  pw.  8;anfhot^ 
izing  congress  to  regulate  commerce  among  the 
several  sutes,  the  rolling  stock  of  a  foreign  rail- 
road company  which  is  used  In  Iiterstaie  com- 
merce is  not  subject  to  taxation  in  Nortii  Carolina. 
—Bain  T.  Richmond  A  D.  R.  Ca,  (N.  0.)  11  S.  B. 
811. 

Bight  to  jury  trial. 

11.  The  right  to  a  fair  trial  by  an  impartial 

Ixny  is  not  impaired  by  Code  Ga.  1 4688,  pna^b- 
ng  the  questions  that  nay  be  asked  a  juror  on 
his  voir  dire;  the  accused  being  allowed  to  offer 
evidMioe  before  the  judgethat  anyof  the  answera 
•M  aatmei— WooUblk  t.  State,  (Qa.)  U  B.  B. 
814. 

13.  Code  W.  Va.  e.  116, 1 88.  which  provldeB  fbr 
the  trial  of  misdemeanors  by  the  courtfltistead  of  a 
jury,  when  defendant  eousents  thereto,  is  consU- 
tutlonal.— State  v.  Griggs,  (W.  Va.)  U  a  B.  740; 
Same  v.  Snider,  Id.  7^ 

Due  process  of  law. 

18.  Code  S.  a  S  428,  providing  that  a  foreign 
corporaUon  may  he  sued  by  any  resident  of  the 
state  for  any  cause  of  action,  and  by  a  non-resi- 
dent ODly  when  the  cause  of  action  shall  have 
arisen,  or  the  su  blect  of  the  action  shall  be  situated, 
within  the  state,  does  not  conflict  with  Const  a  C. 
art  l.S  15,  which  provides  thafall  courts  shall  be 
public,  and  every  person,  for  any  Injury  that  he 
may  receive  In  his  landa,  goods,  person,  or  repotar 
tlon,  shall  have  remedy  1^  due  course  of  law,  **  as 
the  object  of  that  section  of  the  ooostttatloo  waa 
not  to  open  the  courts  of  the  state  to  all  persons, 
to  demand  redress  for  injuries  received  anywhere, 
but  simply  to  secure  to  the  inhabitants  of  this  state 
access  to  the  courts  for  the  redress  of  injuries 
which  they  may  have  received.— Central  Railroad 
&  Banking  Co.  t.  Georgia  Const  ft  Invest  Co., 
(H.  C.)  11  a.  B.  188;  Id.  DBS. 

Taxation. 

14.  Property  is  not  taksa  without  dne  process 
of  law  by  a  sidewalk  assessment  against  abutting 
lands,  under  an  act  providing  that,  when  execu- 
tion is  issued,  the  owner  may  file  an  affidavit  de- 
nying any  part  tho^eof,  and  that  a  bearing  shall 
then  be  had  in  the  superior  court,  at  which  he 
may  show  fraud  or  mistake,  error  or  excess,  or 
a  nilnre  to  comply  wiOi  the  statute  and  ordi- 
nances.—Speer  V.  City  of  Athens,  (Ga.)  U  a  E. 
802. 

15.  Aot  Ga.  Got  16,  18S8,  giving  the  elty  of 
Atbens  power  to  assess  the  cost  of  sidewalks  to 

the  abutting  lands,  is  not  In  conflict  with  the 
constitutional  provision  that  taxation  shall  be 
ad  valorem  and  uniform.— Speer  v.  City  of 
Athens,  (Ga.)  11  B.  B.  802. 

16.  Const  Ga.  1877,  art  7,  §  U,  par.  3,  which 
prohibits  counties  from  exercising  the  taxing 
power  except  (inter  alln)  to  rai:ie  funds  for  the 
payment  of  "expenses  of  courts, "  does  not  abro- 
gate Acts  Ga.  1878,  p.  23.'),  which  {vovides  for  the 
paymentof  insolvent  criminal  costs  due  the  soHc- 
itmr  general  of  the  Augusts  judicial  circuitout  of 
the  oonnty  treaauzy  ofthe  respective  counties,  on 
the  reconunandation  of  fhs  grand  jun\  since  the 
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insolvent  costs  doe  tbe  solicitor  genial,  after 
beii^  allowed  by  the  grand  Jtuy,  are  "expenses  of 
cmtrt  "—Adam  v.  Wnsht,  (Oa.)  11  B.  E.  893. 

17.  Aote  Oa.  1880-81,  p.  674,  which  proridea 
for  the  payment  from  the  ooan^  treasury  of  the 
Insolvent  criminal  costs  dne  the  solicitor  of  the 
city  court  la  the  county  of  Richmond,  after  their 
examination  and  at^iroral  by  the  judge  of  that 
court,  makes  such  costs  expenses  of  that  court; 
and  beoce  the  act  is  not  in  violation  <^  Oonat  Ga. 
1877,  art.  7,  S  6,  par.  2,  vrhich  prohibits  oonoties 
from  exercising  the  taxing  power  except  {Inter 
alia)  to  raise  funds  for  the  payment  of  "expensoe 
of  courts. "  Following  Adam  r.  Wright,  11  a,  £. 
898.— Adam  T.  Cohen,  (Oa.)  11  S.  £.  8». 

18.  The  tax  ordinance  of  the  dty  of  Savannah, 
Imposing  a  tax'  of  2>|'  per  cent  on  real  estate, 
3-IU  per  cent,  on  bank  stock,  and  ^  per  cent,  on 
all  other  personal  property,  is  void,  as  under  Const. 
Oa.  art.  7,  S  2,  par.  1,  providing  that  "all  taxation 
shall  be  uniform  upon  the  same  class  of  subjects, 
and  ad  valorem  on  all  property  subject  to  be  taxed, 
within  the  territorial  limits  of  tbe  authority  levy- 
tng  tbe  tax, "  all  real  and  personal  property  with- 
in the  corporate  limits  must  be  taxed  according 
to  Its  value.— City  of  Savannah  r.  Weed,  (Oa.)  11 
S.  K.  286. 

Ezaessive  or  orusl  punishment. 

19.  Twelve  months'  imprisonment  In  the  connfy 
jail,  and  a  fine  of  $000  and  cosu,  is  not  an  ex- 
cessive or  omel  punishment,  within  the  iahibltfOQ 
of  Const  C.  art  1,  S  14,  for  an  assaolt  and  bat- 
tery with  a  deadly  weapon  upon  a  woman,  where 
a  pbysiclao  testifies  that,  if  the  wound  had  been  a 
lltUe  higher,  it  would  probatdy  have  proved  fatal, 
and  the  only  idrctunstance  offered  In  mitigation  is 
a  vulgu:  epithet  applied  to  defendant  by  the  wo- 
man, with  whom  he  had  been  living  in  fomlcatioti 
and  adulterv.— State  v.  Raid,  (N.  C.)  11  S.  E.  SO. 

Arrest  without  warrant. 

30.  Anordinancewhiohglvesapolicemanpower 
to  ai*rest  persons  who,  In  liia  opinion,  are  vlola^ 
ing  the  orainanoe,  and  "take  them  to  the  itation- 
bouse,"  without  warrant  or  preliminary  examina- 
tion, is  void  as  in  violation  of  Const  N.  C.  art 
1,  jl  17,  which  provides  that  no  person  shall  be 
t^en,  imprisoned,  or  in  any  manner  deprived  ot 
his  liberty,  but  by  the  law  of  tha  land.— Btata  T. 
Hunter,  (N.  a>  U  S.  B.  866. 

Constructive  Trosta. 

BeelVutts.  1. 

CONTEMPT. 

What  oonstitutes. 

1.  Where  a  court  of  equity  has  acquired  juris- 
diction of  a  corporation  as  a  party  to  proceedings 
for  a  I'eceiver,  and  its  president,  on  whom  the  rule 
nlH  against  the  company  has  been  served,  has 
-corns  into  court,  answered  In  his  individual  oapao- 
Ity,  and  taken  part  in  the  proceedings,  the  oourt 
may  attach  bim  for  contempt  In  refusing  to  obey 
Its  orderdirecting  tbe  company  to  turn  over  Its  as- 
sets In  his  possession  to  the  reoetver,  i^though  be 
has  not  been  made  indivldnally  a  party  to  the  pro- 
ceedings.—ToUeaon  7.  People's  Sav.  Bank,  (Ga.) 
11  8.  B.  &W* 

 SiBobedienoe  of  mandamus. 

3.  Where  a  mandamus  Issues  to  county  com 
missioners  to  compel  them  to  settle  and  sign  a 
bill  of  exceptions,  one  of  them  Is  not  guilty  oi  dls- 
otiedience  ox  the  order  In  that  he  took  the  exoep- 
tiona  to  hia  cliambera  to  settle  the  same,  Instead 
of  meeting  witb  his  ocdleaguea  in  banc  tap  that 
^nrpose.— State  T.  Cnnnlngtiam,  (W.  Va.)  11 8.  E. 

3.  Where  a  writ  of  mandarmta  Issnea  to  coun- 
ty  commissioners  to  compel  them  to  settle  and 
sign  a  bill  of  exceptions  "promptly  and  with  all 
convenient  dispatch, "  a  delay  of  80  days  in  do- 
ing so  is  not  so  uttreas(Hiable  aa  to  reiiaer  thorn 
liable  aa  tax  oontempL-^tate  t.  Cnnnintfiam, 
'W.  Va.)  U  S.  E.  70. 


4.  On  a  mle  against  a  eiMDi^  oommlaaloner  ts 
show  cause  why  he  Aoold  not  be  attadied  for 
contempt  in  disebeytng  a  peremptory  writ  ot 
mandamus Isaoed  against  hlmandothen,  he  can- 
not queation  the  jurisdiction  of  tbe  oourt  to  issue 
snoh  writ,  that  matter  being,  as  to  him,  res  ju- 
dieata.-atate  t.  OmmlnghMn,  (W.  &  E. 
T8. 

Power  to  punish. 

5.  A  mayor,  wbo  is  constituted  by  Code  IT.  C 
S  381S,  an  inferior  court,  and  is  given  tbe  power  ot 
a  justice  of  the  peace,  has  jurisdiction  to  Duni&h 
for  contempt.— In  re  Deaton,  (N.  C)  11  &  E.  3U, 
105  N.  C.  68. 

Procedure. 

6.  A  party  charged  with  contempt  la  not  ent^ 
Ued^  a  trial  by  jury,— In  re  Deaton,  (N.  C.)  II  & 

 Judgment  and  sentenoe. 

7.  It  is  tbe  duty  of  the  oonrt  passing  sentence, 
in  proceedtBgs  for  oontempt,  to  set  out  in  the  rec- 
ord the  facts  found  upon  which  judgment  is 
nassed.  If  the  contempt  consists  In  pablisbing 
"grossly  inaccurate  accounts  of  tbe  proosedingsof 
tbe  court, "  the  findings  must  show  tnat  the  publi- 
cation was  made  with  intent  to  bring  the  oonrt  in- 
to contempt,  and  the  language  uaed  must  be  found 
and  set  out— In  re  Deaton,  (N.  C)  11  S.  E.  24i. 

8.  Alternative  judgments  are  not  allowed,  ei- 
ther In  civil  or  criminul  cases ;  hence  it  is  error,  in 
proceedings  for  contempt,  to  sentence  defeodsnt 
to  "pay  a  fine  of  940,  and  in  default  thereof  be  im- 
TrtlBoned  80  days.  "—In  re  Deaton,  (K.  C.)  11  &  K 

9.  In  proceedings  to  compel  a  delivery  of  prop- 
eity  to  a  receiver,  it  is  not  necessary  that  an  or- 
der for  committal,  until  the  property  Is  delivered, 
be  preceded  by  a  judgment  that  the  person  to  be 
committed  was  in  contempt  of  court — Tollcson  r. 
People's  Sav.  Bank,  (Oa.)  11  &  £.  598. 

10.  An  order  committing  the  president  of  a 
oorporation  for  contempt  until  he  should  torn  over 
the  assets  to  a  receiver,  did  not  show  the  nature 
or  amount  of  the  assets  In  his  possession,  but  it  sp- 
peared  there  were  some  wbttui  he  refused  to  turn 
over.  Held,  such  an  order  will  not  be  reversed  for 
the  error,  but  the  court  will  be  directed  to  specify 
therein  bis  findings  aa  to  the  character  and  amount 
of  the  asseu.— 'Rdleaon  t.  People'a  Sav.  Bank, 
(Ga.)  11  S.  a  699. 

 Appeal. 

11.  Ad  appeal  lies  in  proceedings  for  oontempt 
not  committed  In  the  presence  of  the  court;  and 
where  tbe  appeal  is  from  some  subordinate  court, 
such  as  the  mayor's  court,  to  tbe  superior  oourt,  it 
is  the  du^  of  the  latter  oourt  to  review  the  facts 
as  well  aa  the  law.— In  r«  Deaton,  ffl.  C)  11 S.  B. 
844. 

Contest. 

Of  etoetions,  aee  MUotUmg  and  Focsri, 

OONTIN  U  AXCB. 
In  criminal  oasea,  see  CrimiTuU  Law,  11-1& 
Discretion  of  oonrt  to  grant. 

1.  After  trial  begun,  daring  the  examination 
of  the  second  witness,  certain  records  offered  by 
plaintiff  were  excluded,  whereupon  plaintiff's  at- 
torneys announced  themselves  unable  to  go  on 
with  the  trial,  and  asked  that  the  case  be  with- 
drawn from  the  jury,  and  continued.  Defendants 
objected,  and  claimed  a  nonsuit,  but  the  court 
granted  plaintiff's  request.  Held,  within  ttie  dis- 
cretion of  the  trial  court,  and  the  order  will  not  be 
disturbed.  —  Trustees  of  WadswoortliTUlie  Poor 
School  V.  Orr,  (8.  C.)  11  S.  E.  630. 

Absence  of  witness. 

8.  InaDaoUonforperaondinjnriesdafandanta, 
by  mistake,  subpoenaed  W.  P.  B.  instead  of  K.  W. 
B.,  his  brother,  and  did  not  dlsoover  their  error 
nntU  the  evening  before  the  trial,  when  it  was  toe 
late  to  aeonra  his  attandanoe.  B.  W.B.  was  a  ma- 
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tenal  witness  lor  defendants,  and  wonld  tOBtlfy 
"that  plaintiff  received  his  injury  at  a  different  time 
and  plaoe,  and  in  a  different  manner,  from  tbat  al- 
leged fey  bim,  and  throuRh  bis  own  fanlt.  Held 
that,  In  the  absence  of  bod  faith  on  the  part  of  de- 
fendants, their  motion  for  a  continnance  shoald 
have  been  granted.— UTon  r.  Trioe,  (Va.)  11 B.  E. 
-488. 

AbBenoe  of  party. 

8.  OnamotlontoracootlnnaDoebecanseapar^ 
-ty  Is  sick,  It  Is  not  neeessary  to  state  wbj  hla  pres- 
«nce  iB  Docessary.— Mathews  v.  WUlougDlty,  (Ga.) 
11  S.  E.  630. 

4.  It  was  error  to  refnae  a  conttnnance  when 
•oonnsel  stated  that  be  could  not  go  to  trial  without 
his  client^  presence,  and  presented  the  affidavit  of 
■a  physician  tbat  .he  bad  visited  the  client  on  the 
previous  day ;  that  he  had  pneumonia,  and  would 
be  unable  to  attend  court  for  five  or  six  days, — also 
the  affidavit  of  another  person  that  he  bad  seen  the 
client  the  morning  of  the  trial,  and  that  be  was 
very  sick,  and  unable  to  come  16  coivt. — ^Matbews 
"v.  wlUoughby,  (Ga.)  II  8.  E.  620. 

AbwDoe  of  attorney. 

6.  Where  at  the  time  of  trial  plaintiffs'  attor- 
ney was  engaged  at  another  place,  and  the  case 
was  tried  in  hla  absence,  Ms  request  for  a  oontinn- 
ance  being  received  during  the  trial,  plaintiffs  are 
not  on  that  account  entitled  to  relief  under  Code  S. 
G.  8 195,  providing  that  the  court  may  relieve  a  party 
from  a  ju^ETiB^t  te^^i*  against  nun  throngh  his 
mistake,  laadvertenoe,  surprise  or  excusable  neg- 
lect.—CiauBsen  V.  Johnson,  (S.  O.)  11  S.  B.  m 

0.  On  the  first  day  of  the  term  counsel  for  de- 
Cemdanta  stated  to  the  court  that  W.,  defendants' 
Jaadlng  oounsel,  was  absent  on  account  of  slokness, 
but  tbat  they  wonld  try  the  case  In  his  absence 
should  all  their  witnesses  be  present  wben  the  oase 
was  called.  BelA,  that  the  court  sbonld  have 
granted  defendants'  motion  for  a  oontinuanoe  by 
reason  of  the  absence  of  W..  this  motion  having 
been  made  after  a  refusal  to  continue  on  account 
of  the  absence  of  a  witness.— Myers  v.  Trioe,  (V a.) 

Contmuanoe  as  of  oourae. 

7.  (Jode  Va.  S  880B,  nrovides,  as  to  the  re- 
vival of  a  cause  against  uie  personal  representa- 
tive or  heir  or  devisee  of  a  decedent  who  was  a 
party  defendant,  tnat  after  service  of  the  scire 
jac&u,  if  no  sufficient  cause  be  shown  against  it, 
An  order  shall  be  entered  that  the  suit  inrooeed  ao- 
-cordlng  to  such  scire/acias,  and  that  any  such  new 
party  may  have  a  continuance  of  the  case  at  the 
term  at  wnich  such  order  is  entered.  Section  8809 
provides  tbat  "the  olerkof  the  court  In  which  the 
oaee  Is  boj  Issob  saeti  gdn  faoku  at  any  time, 
and  an  order  maj  be  entered  at  rales  for  a  case 
to  proceed  against  the  proper  party,  althongh  the 
case  be  on  the  court  docket."  Held,  that  the 
provision  for  a  continnaaoe,  as  of  course,  applied 
only  to  cases  revived  by  an  order  entered  at  term. 
—Steams*  Ex*r  T.  BIohfflOBd  ^ver  IbumPff  Ca, 
(Va.)  U  &  B.  1067. 

OONTItAOTS. 

See,  also,  Accord  and  SatkTactton;  A.rbU.ration 
and  Axcard;  Aaafgnment:  AMHanment  far 
Benefit  0/  Creditors;  CarHerM;  Chattel  Mart- 
gagea;  Compromis*;  Conmanta:  Deed;  Fac- 
tors and  Breviers;  /Tururancc;  Landlord  and 
Tenant;  Master  and  Servant;  Mortgagee;  Ne- 
{jotitOilelnstrumenta:  Partnership;  Principal 
andAgent;  Principal  ami  Surety;  Sole;  Ven- 
dor aruL  Vendee. 

Antenuptial,  see  Dower,  1. 

Measure  of  damages  for  breach,  see  Damages,  S. 

Oblisatioa  of,  see  Constitutional  Law,  8. 

Of  dues,  see  Munietpal  Corporations,  6-10. 
corporation,  see  Corporatioru,  1, 10, 11. 
minor,  see  Infancy,  1. 

Power  of  wife,  see  Husband  and  Wife,  23-31. 

Ref  ormation,  see  JSquitv,  9. 

.Bewdsalon  ia  aqnitr,  sae  JtQuttv,  »-lL 


Wbat  oonatitittes. 

1.  Anerobantwrotato  a  traveling  saleemui: 
-We  will  take  100  barrels  of  yoor  flour  at  (5.86, 
delivered. "  The  salesman  made  noreply.  butfor- 
warded  the  order  to  his  principals,  wno  immedi- 
ately wrote  to  the  merchant  that  they  bad  none 
of  the  brand  desired,  and  could  not  furaish  it, 
uid  afterwards  ofEered  to  send  another  as  good. 
Held  Insufficient  evidenoe  to  establish  aonlract 
— Melobers  v.  Siffings,  (S.  O.)  11  B.  B.  788. 

Constraotion. 

8.  Where  a  written  oontraot  to  fill  In  a  trestle 
on  a  railroad  track  provides  for  compensation  by 
the  cubic  yard  of  dirt,  tfae  contractor  cannot  re- 
cover for  the  space  occupied  by  a  brlok  culvert 
oonstruoted  by  the  company  under  the  trestle.— 
East  Tannessee.  Y.  ft  aTlty.  Oa  r.  Matthews, 
(Ga.)  11  &  BrSu. 

Hodiflostloii  by  parol. 

8.  Where  a  moilgage  was  given  to  aeoore 
advances  for  ltt86,  which  were  afterwards  nearly 
all  repaid,  parol  evidence  Is  Inadmissible  to  show 
thatitwaa  subsCQUently  agreed  that  the  mortgage 
should  be  retained  as  security  for  other  and  fur- 
ther advances  for  1887,  not  previously  conteon- 
plated  or  provided  for  therein,— O'Keal  v.  Ben- 
nett, (B.  C.)  U  8.  E.  737., 

Action— Pleading. 

4.  A  bill  in  equitr  wfaioh  allegea  defendant 
contracted  to  build  a  bouse  for  piuntiff  on  laud 
which  he  had  leased  to  her,  and  failed  to  do  so, 
whereupon  she  built  it  herself,  to  her  damage  a 
named  sun,  and  that  she  was  evicted  before  the 
expiration  of  her  tenn,  states  facts  suffldant  to 
warrant  a  recovery  «  damages. —BruUay  r. 
Mayo,  (Oa.)  11  &  E.  S6i. 

Contributory  NegUgenoe. 

See  yi^MfffliMe,  8-& 

Oonversion. 

See  Trover  and  ConvcrtUm. 

ConveyanooB. 

See  Chattel  Mortgage;  Deed;  Fraudulent  Con- 
veyancea;  Mortgiiges;  Sale;  Vendor  and  Plan* 
dee. 

Of  homestead,  see  Romeetead,  15-17. 

CONVICTS. 
Conviot  labor — Action  fbr  esoapA 

1.  Act  Oa.  1876,  p.  40,  npon  leasing  peniten- 
tiary convicts,  declares  tbat  tne  lessee  sbaU  Imme- 
diately after  any  escape  report  In  writing  to  the 
principal  keeper,  who  shall  lay  the  same  bef  orethe 
governor,  all  the  circumstances  attending  such 
escape;  and,  If  the  governor  shall  find  tbat  soob 
escape  was  caused  by  negligence.  It  shall  be  his 
duty  to  institute  suit  for  tbe  damages  provided  for. 
Heid,  that  it  was  necessaiy  to  allege  and  prove  the 
making  of  the  governor's  order  to  the  attorney  gen- 
eral. directinK  the  suit  to  be  brought,  and  reciting 
bis  decision  tnat  tbe  excuses  made  for  the  escape 
in  question  were  unsatisfactory.— Oeoisia  Peni- 
tonttaiy  Co.       2  v.  Gordon.  (Ga.)  U  B.  B.  684. 

8.  Astosomeitfoertalnescapessnedfordefend- 
ant  pleaded  sr^cord  and  satlsfacUon,  and  in  support 
thereof  offered  the  testimony  of  several  persons 
that  there  was  a  controversy  between  It  and  tbe 
governor  as  to  its  liability  for  a  number  of  escapes, 
and  that,  with  all  the  facts  before  him,  tbe  gov- 
ernor had  accepted  $1,800  In  payment  for  all  ea* 
capes  to  the  dato  of  settlement.  Held,  tbat  the 
testimony  was  properly  excluded,  since  tbe  govern- 
or had  no  power  to  oompromtse  for  escapes. — Geor- 
gia FenltentiuT  Co.  No.  3  T.  Gordon,  (Oa.)  11  & 
£.684. 

8.  The  fact  that  a  peDltontlary  oompany  re- 
ceived prisoners  from  uie  state  was  an  admisstcm 
that  they  were  kcally  ctmvloted,  and  it  is  not  nao- 
essary  for  the  state  to  prove  the  oonTicUon  ia  or- 
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der  to  Buiteln  an  action  toe  aMpea.~-UflorgUk 
PsnltenUaiT  Co.  Ha  9  t.  Oordon,  (Oa.)  U  B.  B. 
BSi. 

OORFOBATIOira. 

See,  fima,  Sanka  and  Banking;  Carrlen;  In- 
mranee;  Municipal  Corporatlon$;  JtaUroad 
Companiea:  Telegraph  Convpanie*. 

Dissolution,  action     receiver,  see  Beoefoan,  7. 

Ser^ioe  of  process  upoQ,  see  Writs,  3. 

Oontraeta  —  Performanoe  inrerented  by 
amendment  of  charter. 
L  Tbe  rigbt.  of  the  legislatare,  onder  Code  Oa. 
%\  1651, 1682,  reeerrlQK  to  tbe  sUte  the  right  to 
modUr  or  withdraw  the  charter  of  any  private 
oorporation  created  by  it,  to  amend  the  charter  of 
a  railroad  company  before  tbe  road  is  built.  Is  not 
affected  by  executory  cootracta  thatmay  have  been 
made  for  tbe  ooostrnctton  of  tbe  road,  and  per- 
formance of  saoh  contracts,  bo  far  as  they  are 
rendered  tmpossible  by  snob  amendment,  will  be 
excused,  aa  suob  impossibility  reanlta  from  the  act 
of  the  Uw.— Maoon  ft  B.  R.  Oo.  Stamp*,  (Oa.) 
11  a  B.  443. 

Stook — SubBorlptJon. 

a.  Defendant,  a  stookholder  Is  a  tramway  com- 
pany organized  with  a  certain  minimum  capital, 
which  was  paid  up)  had  paid  liis  original  subscrip- 
tion, and  BUDsequently,  in  view  of  a  contemplated 
extension  of  the  road,  agreed  with  tbe  directors  to 
snbscrlhe  tS,BO0  additional,  payable  91.500  fo  cash, 
and  tbe  balance  In  lumber  at  a  fixed  price.  Under 
this  i^freement;  be  advanced  about  18,000,  more 
than  $L,600  of  which  was  in  cash.  Tbe  directors 
then  abandoned  the  extension,  and  released  de- 
fendant from  hia  agreement.  Before  defendant 
had  made  tiiia  affraement  tve  an  additional  Bub- 
sorlption,  the  company  had  oontracted  debts.  Held, 
In  a  suit  by  the  receiver  to  recover  tbe  addlUonai 
tabscription  of  defendant  for  the  payment  of  these 
debts,  that  this  agreement  was  a  special  contract 
with  the  directors,  from  which  they  had  a  right  to 
release  defendant,  and  that  plalntllE  oonld  not 
cover.— Nettles  v.  Marco,  (a.  C.)  11 8.  E.  805. 

8.  In  an  action  by  a  r^lroad  company  on  a  nolA 
given  for  a  subscription  tolta  capital  stock,  a  good 
defense  is  set  up  by  a  plea  that  plaintiff's  agenta 
procured  the  subscriptions  by  representations  that 
plaintiff  would  issue  stoclc  only  to  tlie  amount  of 
«8,000  per  mil^  and  bonds  only  to  the  amount  of 
tlS,000  per  mile,  whereas,  at  tne  time  tbe  rapre- 
sentatlona  were  made,  etock  had  already  been  is- 
sued, or  agreed  to  be  issued,  to  the  amount  of  $12,- 
000,  and  bonds  to  tbe  amount  of  tl5,00U  per  mile. — 
Weems  v.  Georgia,  M.  &  a.  K.  Co.,  (Ga.)  U  S.  E. 
503. 

Members  and  stookholden — CoUeotlon 
of  Bubsoriptlon. 

4.  The  trustee  appointed  by  a  decree  to  sue 
for  and  collect  the  unpaid  subacriptionB  has  a  right 
to  bring  such  Bults  against  stockholders  in  other 
states,  who  bad  no  personal  notice  of  the  suit 
against  the  corporation.— Howard  t.  Qlenn,  (Qa.) 
US.  E.  610. 

 liiabUitT'  to  oreditoni. 

5.  Frand  on  the  part  of  tbe  corporation.  In  in- 
dncinR  tbe  atochholder  to  s'jbscribe,  is  not  avail- 
able 09  a  defense  in  a  suit  by  its  creditors  to  col- 
lect tbe  unpaid  subscriptions.- Howard  v.  Olenn, 
(Ga.)  n  S.  B.  610. 

6.  A  plea  that  tbe  decree  provided  that  if  the 
stockholders  would  pay  a  certain  per  cent,  of 
their  subscriptions  by  a  given  time  it  would  be 
BufBciest  to  siitlsfy  the  indebtedness  of  the  cor- 
poration, is  bad,  if  it  fails  to  allege  that  defend- 
ant paid,  or  offered  to  pay,  that  per  cent— How- 
ard v.  Glenn,  (Ga.)  11  S.  B.  610. 

7.  The  fact  that  tbe  trustee  bas  seUled  with 
and  released  other  stockholders  conatitutes  no  de- 
fense.—Howard  V.  Glenn,  (Ga.)  11  8.  E.  BIO. 

8.  Defendant  Is  not  released  from  liability  on 
bis  subscription  because  the  corpoi-ation  changed 
its  name  after  he  aubscribed.- Howard  v.  Glenn, 
(Oa.)  11  S.  B.  610. 


InsoWenoy— Sale  of  aaaeta. 

9.  The  fact  that  a  creditor  insUtaUng  a  suit 
to  sell  an  insolvent  company's  property  has  parted 
with  his  claim  during  its  proKress  does  not  vitiate 
a  sale  ordered  by  the  court,  m  the  exercise  of  its 
general  Jurisdlctioa  in  a  oreditor>a  auit,  for  tbe 
beneUt  of  all  the  creditora.— Kam  t.  Borer  Inn 
Co.,  (Va.)  11  S.  £.  4B1. 

Foreign  oorporations— -Contracta. 

10.  Code  N.  C.  $  688,  requiring  every  contractof 
a  corporation  by  which  a  flaUUty  may  beincumd 
by  tbe  company  exceedlpg  9100  ro  be  tn  writing, 
and  either  under  tbe  common  se-  of  tbe  corpora- 
tion, or  signed  by  some  autborlzeu  officer,  does  not 
apply  to  foreign-  corporations.  —  Rumbough  v. 
Southern  Imp.  Co..  (N.  a)  11  B.  B.  5SS. 

11.  Code  W.  7a.  1887,  o.  54,  |  80,  provides  that 
a  corporation  duly  incori>orated  under  the  laws  of 
any  other  state  may  transact  business  in  this  state 
upon  complying  with  the  requirements  of  that 
section,  "but  not  otherwise;"  and  it  furUiw  pro- 
vides that  a  corporation  doing  business  in  the  state 
before  complying  with  such  requirements  aball  be 
auUect  to  a  Una.  Held,  that  failure  to  oamfAj 
with  the  requirements  of  auch  sectioD  will  not 
render  the  contracts  of  a  foreign  corporation  void, 
as  the  penalty  prescribed  therein  is  exclusive  at 
all  othere. — Toledo  Tie  ft  Lumber  Co.  v.  Thtunaa, 
(W.  Va.)  11  8.  E.  97. 

 Actions  against. 

la.  Code  8.  C.  S  tfS,  providaa  that  •'a  foreign 
oorporation  may  he  sued  In  tbe  dronit  court  ( 1 )  by 
any  resident  of  this  state  foranyoanaeof  action;  (i\ 
by  a  plaintiff  not  a  reaident  of  tbia  statft  when  the 
cause  of  action  Bhall  have  arisen,  or  the  subieot  of 
the  action  shall  be  situated,  within  the  al«te.  *  See- 
Uon  SM8,  which  ^vea  the  remedy  by  attachment  «xm- 
lains  no  llmitationa  as  to  the  character  of  peraona,  so 
far  aa  reaidenoe  is  coooerned,  who  may  sue  out  at- 
tacbmenta.  £[eI(I,thatthepropertyaeizedaadwat- 
tachment  proceedinga  doea  notconatitute  **  the  sub- 
ject of  the  aoUon, "  so  aa  to  give  the  court  Juriadio- 
tion  of  an  action  by  a  non-realdent  against  a  for- 
eign corporation,  when  there  Is  no  allention  in  tbe 
complaint  filed  in  the  action  of  any  title  to,  or  any 
Interest  in,  the  property  levied  on,  aa  an  attach- 
ment ia  only  a  provisional  remedy,  which  requires 
an  action  legally  instituted  as  a  neoesaary  condi- 
tion precedent  to  the  right  to  maintain  it,  and  the 
real  aubject  of  tbe  action  muat  neceasarily  be  she 
Bubject  of  the  complaint.— Central  Bailroad  ft 
Banking  Ca  v.  Georala  Const,  ft  lareat.  Ca,  (a 
C.)  11  S.  E.  193;  Id.  m 

IS.  Where  a  motion  la  made  under  Code  S.  C.  $ 
43S,  to  diamias  an  action  baaed  on  the  complaint  and 
afQdavlts  In  the  caae,  on  the  ground  that  tbe  court 
baa  no  jurisdiction  beoauas  the  aotloa  la  bj  a  noo- 
resident  agaiuat  a  foreign  corporation  on  a  cause 
of  action  which  did  not  arise  in  this  state,  and 
tbe  complaint  alleges  that  plaintiff  entered  into  a 
contract  with  defendant  to  do  work  on  a  railroad 
running  from  a  certain  place  Inthlastateto  aplace 
in  anotoer  state,  and  tbe  complaint  contains  a  bill 
of  particulars  showing  that  a  considerdble  amount 
of  work  was  done  in  this  state,  and  it  also  amwars 
from  the  affldavita  that  a  part  of  pltdntUTs  olialm 
is  evidenced  by  notes  execnted  in  tbia  state,  the 
motion  will  be  denied  —Central  Railroad  &  Bank- 
ing Co.  V.  Georgia  Const,  ft  biTast^  Co.,  (S.  <X)  11 
S.  E.lSe;Id.fliB. 

COSTS. 

In  action  tor  partition,  see  Partition,  VL 

Bight  to  oosta. 

1-  Where,  In  a  suit  againat  a  partnnahtp,  the 
partners  intervene  by  petition  s  to  he  allowed  home- 
stead exemptiona  out  of  the  partnerahip  funda, 
costs  should  be  allowed  as  in  any  ordinary  dvfl 
suit.— Regenateln  t.  Pearlatetn,(S.  a)  11  8.  B.  99S. 

Security  for  costs. 

2.  In  ejectment  againat  sevwal  defsadaats, 
when  a  severance  is  granted,  eatdi  dafiandant 
should  be  rulsd  to  (ivs  seoority  for  coats,  as  pnh 

Digitized  by  Google 


INDEX. 


1121 


Tided  \>y  Coda  N.  C  S  In  actloD*  tortbe  recov- 
ery of  land.— Biysn  r.  Splrey,  (N.  C.)  11  B.  B.  5ia 

 Validity  of  nndertakicg. 

8.  Qen.  St.  B.  C.  {  743,  providea  that,  whenever 
eecDiity  for  costs  U  onlered  to  be  given,  the  olerk 
"shall  witness  the  signatare  of  the  snrety,  and 
tball,  Id  the  first  inetaDoe.  jodge  of  the  sufhcienoy 
of  the  security. "  Betd,  that  an  undertaking  by 
plaintiff,  in  which  the  Borotles'  eignatnres  were 
witnessed  by  an  attorney,  was  void,  altbougb  in- 
dorsed by  the  clerk,  "Approved  and  filed ;  *  and, 
on  the  expiration  of  the  time  limited  by  the  order 
requiring  secimty  to  be  given,  a  judgment  of  non- 
Buft  should  have  been  entered  upon  defendants* 
motion  therefor. — McCarley  t.  Turner,  (B.  C.)  11 B. 
E.  645. 

4.  Where  an  undertaking  for  costs  was  not 
acknowledged  as  required  by  statute,  the  under^ 
taking  was  void,  and  the  fact  that  defendants'  at- 
torneys, who  were  told  by  the  clerk  that  security 
had  been  given,  but  who  were  ignorant  of  the  de- 
fective acknowledgment,  thereafter  assisted  in 
making  up  the  case  for  (rial,  did  not  estop  de- 
fendants from  questioning  its  vaUdito.— HoCariey 
T.  Turner.  (8.  C.)  11  &  B.  615. 

Costs  on  appeaLi 

9.  Where  plaintiff  In  error  brings  up  so  much 
of  the  brief  of  evidence,  and  such  parts  of  the  rec- 
ord, as  are  material  to  a  clear  understanding  of  the 
errors  complained  of,  defendant  in  error  must  pay 
the  cost  of  bringing  up  additional  superflnons  mat- 
ter.—Hig^bothun  T.  Campbell,  (Oa.)  11  &  E. 
ioa7. 

6.  Whore  areacnment  II  ordered  by  (be  oourt, 
(rule  87,)  and  an  addttlonal  brief  Is  printed,  tbe 
costs  thereof,  not  exceeding  10  pages,  will  be  al- 
lowed to  the  suucessf  ul  partv,  under  rule  86.— Emry 
V.  Kaleigb  &  U.  R.  Co.,  (N.  C.)  11  a  B.  108. 

In  oriminal  oases. 

7.  Under  Code  N.  a  S  805,  which  provides  that 
"in  no  action  or  proceeding  oommenoed  or  (ried  in 
the  court  of  a  Justice  of  the  peace  shall  the  county  be 
liable  to  pay  anv  costs, "  the  fact  that  the  sheriff 
was  the  oomplainant  In  criminal  proceedings  in- 
stituted before  a  justtoe  oiF  the  peftoe,  wherMo  de- 
fendants were  snbsequeDtly  discharged,  doea  not 
render  the  ooDn(y  Iianle  for  the  iustloe's  fees.-' 
Merrlmon  v.  Commissioners,  (S.  C.)  11  B.  E.  307. 

8.  Code  N.  C.  I  T36,  which  provides  that  in  aU 
criminal  oases  )>efore  a  Justice  of  the  peace,  where 
tbe  county  is  liable  tor  costs,  the  justice  shall  make 
out  his  bill  of  costs,  and  section  7S9,  which  pro- 
vides for  (he  payment  of  justice's  fees  by  the  coun- 
ty where  defendant  is  acquitted,  or  unable  to  pay 
costs  on  conviction,  apply  only  to  such  cases  where- 
in tbe  justice  acts  as  examining  magistrate,  and 
DOt  to  those  over  which  he  has  final  jurisdiction. — 
llerrlmon  v.  Commissioners,  (N.  C.)  U  B.  S.  367. 

Oo-Tenanoy. 
See  Tmanay  in  Common  and  Joint  Tmano]/. 

Oounter-Glaim. 

See  St^OJf  and  Coufttsr-Ctoim. 

00  UNITIES. 

See,  also,  BrUJges:    Htghwaya;  8<^olt  and 

Sciiool-Diatrlcts. 
Actions  by,  see  Plending,  4. 
Iiiabllity  for  costs  in  oriminal  oases,  see  Co9ta,7, 8. 

 defective  highway,  see  Highways,  8. 

Limitation  as  to  amount  of  county  taxes,  see  Tax- 

fiUon,  1. 

JfaudatiMM  to  county  court,  see  Mandamiu,  8. 
Coaaty  oommissloiiers. 

t.  Act  B.  C.  Dec.  23,  1SS5,  (19  St.  446,)  reviving 
(he  board  of  oomtnissioners  created  before  1863  for 
2iewtown  cut,  which  connects  two  navigable 
Btieama,  violates  Const  S.  C  181*8,  art.  4. 1 19.  pro- 
Tiding  tor  m  board  ta  eountr  oomrolwioners  for 

118.B.— 71 


eaob  90un^,  *wbo  shall  have  Jurisdiction  over 
roads,  hlghwajw,  ferries,  bridges,  and  In  all  mat. 
tors  relating  to  taxation,  disbursements  of  money 

for  county  purposes,  and  in  every  other  case  that 
may  he  necessary  to  the  internal  improvement 
and  local  concerns  of  (he  respective  ooanties;'* 
navigable  streams  being  declared  common  hich- 
ways"  by  Gen.  St  S.  C.  |  IOCS.— Waljwle  T.  U(y 
of  Charleston,  (8.  C.)  U  S.  B.  891. 

 BeoeiTing  oonunission  on  soling- 

coanty  lands. 

2.  Among  the  duties  of  certain  coanty  com- 
missioners who  received  no  compensation  for 
tholr  services  was  that  of  selling  county  lands. 
Held,  that  it  was  illegal  for  one  of  such  commis- 
sioners, whose  business  was  that  of  a  real-estate 
agent  either  with  orwithout  the  authorization  of 
the  other  commissioners,  to  contract  with  the  pur- 
chaser of  county  lands  toe  a  oommisaion  on  the 
sale.  -Dorsett  v.  OaiTard,,(G«.)  U  8.  R  768. 

Garnishment  against  county. 

8.  A  county  cannot  be  garni  sbed  lor  a  debt 
due  to  a  person  not  an  olHcer  of  the  ooon^,  as 
this  prooeas  against  countiee  is  not  expveasly  au- 
thorized by  statute,  and  tt  would  be  against  pob- 
lio  policy  to  hold  that  i(  was  anUuvised  by  im- 
plication.—Dotterer  T.  Bowe^  (Ge.)  11  &  B.  886. 


County  Courts. 


See  Courts,  S. 


C0T7STS. 


See,  also.  Judge:  /twtloe*    fte  Feooe;  Bemooal 

of  dimes. 

Judieial  powers,  see  ConsMtutfonaZ  Lato,  1. 
Juriadlouon  to  try  question  of  Insanity,  see  Inr 

sa-nUy,  1. 

Power  lo  punish  ooDtempt,  see  Contempt,  S. 
State  ootirts — City  oonrts. 

L  VnderCodelT.af  8816,  giving  (he  mayor's 
court  the  same  Jurisdiction  as  a  justice  of  the 
peaoe  in  all  criminal  matters  arising  under  the 
city  ordinances,  the  mayor's  court  has  jurisdietiou 
of  an  action  by  the  city  to  collect  a  fine  for  allow- 
ing obstructions  to  remain  in  the  street  in  vitdia- 
dou  of  a  <d(y  ordinance,  though  defendants  may 
contend  tha(  the  alleged  street  is  their  propertv, 
and  not  a  street  In  such  case  Uie  title  to  real  es- 
tate is  not  involved  within  the  meaning  of  Code 
N.  C.  S  8S4,  excluding  from  the  Jurisdiction  of  a 
justice  of  (he  peaoe  actions  in  which  tbe  tiUe  to 
real  estate  Is  in  controversy.— Town  of  Henderson 
v.  Davis.  (N.  a>  11  S.  B.  578. 

a.  Comi.  S.  C.  art  4,  |  15,  gives  tbe  court  of 
common  pleas  exclusive  jnrisdiction  in  all  civil  ac- 
tions not  "cognizable  before  justices  of  the  peace. " 
Section  23  limits  the  jurisdicUon  of  justlc-es  to 
(100.  Gen.  St  I  3137,  limits  the  Jurisdiction  of  the 
city  fwurt  of  Charleston  to  causes  arising  under 
city  ordinances,  hut  does  not  limit  the  amount  in- 
volved. Held,  that  the  city  court  had  Jurisdiction 
of  causes  arising  under  city  ordinances,  only  wltura 
the  amount  involved  did  not  exceed  $100. — City  of 
Charlnstou  V.  Ashley  Phosphate  Co.,  (S.  C.)  ll  S. 
E.  8&6. 

 Gk>an^  cjourts. 

8.  Under  Act  Oa.  1879,  p.  133,  confOrring  npon 
(be  county  courts  Jurisdiction  **of  suits  In  which 
the  amount  of  principal  or  damages  claimed  does 
not  exceed  8100, "  the  holder  of  a  promissory  note 
for  more  than  81C0  may  bring  suit  thereon  in  the 
county  court  by  remitting  uie  excess  above  the 
jurisdictional  amount  — Stewart  T*  TbompeoD, 
(Ua.)  11  S.  B.  lOSO. 

OOVENAKXa 

Warranty. 

1.  Where  a  juagmen(  debtor  conveyed,  with  a 
covenant  of  warranty,  certain  lands  upon  which 
(he  judgmeu(  was  a  lien,  and  received  in  paymen( 
notes  secured  by  a  mortage  of  sucb  lands,  and  aft- 
erwards, in  cousiderauon  of  the  aesumpUoa  of 
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tiie  judgment  debt  by  tiie  vendee,  surraDdared  to 
him  Buch  notes  to  the  value  of  the  Judgment  Md 
ouiceled  the  mortgage,  said  covenant  of  warrant 
was  thereby  redeemed  as  to  a  subseqnant  por- 
ohaser  with  notice  of  said  transaotlon.— Hardin  r, 
Clark,  (8.  a)  11  EL.  E.  801. 

Warranty — By  htisband  and  wUb. 

3.  A  hoBband,  hsvinff  a  freehold  estate  In  the 
lands  of  his  wife,  uoited  with  her  in  conveying 
-said  lands  with  covenant  of  general  warranty. 
Under  Code  W.  Va.  c.  7.i,  {  6,  suoh  covenant  was 
inoperative  as  against  the  wife.  Held,  that  the 
covenant  was  bindiog  on  the  hoaband.— Sine  t. 
Fox,  (W.  Ta.)  11  B.  M.  216. 

OoBtB  of  resisting  invalid  claim. 

8.  Though  a  sale  of  land  be  made  with  cove- 
nant of  general  warranty,  the  vendee  cannot  claim 
agidnst  the  vendor  for  costs  expended  by  the  ven- 
dee in  defense  of  a  snit  by  an  adverse  eiidmant  of 
the  land,  which  snlt  resulted  in  favor  of  the  ven- 
dee, and  the  title  which  be  acquired  by  his  pnr 
duwa— Smith  r.  Panons,  (W.  Ta.)  11 S.  IG.  8& 

CRBDITOBS'  BILL. 

Decree. 

Where  defendant  In  a  creditors'  bill  has 
executed  deeds  of  trust  to  secure  advances  made 
npon  a  contract  to  deliver  lumber  within  a  given 
time,  In  the  event  of  his  failure  to  comply  with 
the  terms  of  the  contract,  and  has  failed  to  oom- 

f»ly  with  it,  it  is  error  to  declare  such  deeds  abso- 
ute  liens  on  the  land,  and  to  decree  its  sale  to  p^ 
them,  without  requiring  the  other  contracting 
parties  to  be  made  formal  parties  to  the  suit, 
where  they  have  received  luniber  after  the  Ume 
specified  in  the  oontrsot,  and  so  may  have  elected 
to  waive  the  forfeltore  of  the  oimtraot— Smith  r. 
Parsons,  (W.  Va.)  11  S.  E.  68. 

Orimlnal  Oouversatlozi. 

See  Hwband  and  Wife,  87. 

CBIMINAIj  LAW. 

See,  also,  Arrut;  Convicts;  Indictment  and  In- 

formatUm. 
Costs  in  criminal  eases,  see  Costs,  7, 8. 
Excessive  or  cruel  ptmlshment,  tee  Conctftutfonal 

Law,  19. 

Judgment  and  seutenoe  in  contempt  proceedings, 
see  Contempt,  7-10. 

FarticQlar  crimes,  see  Abduction;  AdiiUaTf:  -Ar- 
son; Burglary;  Carrying  Weapons;  Embexxle- 
ment;  Forgery;  FomioaHon:  Gaming;  Homi- 
cide; Xarcenv;  Perjtay;  Baps;  loot;  Bob- 
bery; Seduction. 

Prosecution  for  violation  of  ordinance,  affidavit, 
see  3funlclpat  Corporations,  5. 

Sale  of  mortgaged  chattels,  see  Chattel  Mort- 
gagee, 6-8. 

Jtirisdlction. 

1.  Code  Va.  {  4016^  gives  county  courts  exclu- 
sive Jurisdiction  of  offenses  committed  in  their 
respective  counties,  and  provides  that  one  charged 
with  a  felony  punishable  with  death  may,  on  nis 
arraignment  in  the  countvcourt,  demand  to  be  tried 
in  the  circuit  court;  that  on  such  demand  he  shall 
t>e  remanded  for  trial  in  aaid  circuit  court;  and 
that  the  clerk  of  the  county  court  shall  certUy  to 
the  circuit  court  a  transcript  of  the  reoord  and 
4»pies  of  the  indictment,  etc.  Held,  that  where 
one  arraigned  for  murder  in  the  county  court 
elects  to  be  tried  in  the  circuit  courtk  the  latter 
has  exclusive  Jurisdiction  to  try  the  cause,  and 
<:annot  sit  as  an  appellate  tiibtinal  to  consider  sap- 
posed  errors  of  the  county  court,  where  the  record 
Is  not  transmitted  to  It;  and  an  order  by  it  re- 
manding the  cause  to  the  county  court  for  trial  is 
erroneous,  and  confers  no  jurisdiction  on  the  latter. 
—Howell  V.  Commonwealth,  (Va.)  11 S.  B.  888. 

'Warrant. 

S.  A  warrant  leaned  under  Aet  B.  C  1887,  (IS 
B88, 888J  pcoTldlng  that »  parson  fUling  to  pv 


his  poll-tax  shaU  be  sn^tar  of  a  mtaOeaDeanorpin. 
Ishable  by  a  fine  of  $10  and  oosta,  or  ImpriaoDmBrt, 
Is  not  invalidated  by  the  fact  that  the  aflUlavlt  en 

which  It  was  Issued  charged  that  defendant  "did 
neglect  to  pay  poll-tax, "  instead  of  charging,  in 
the  language  of  the  act,  that  defendant  "did  fall 
and  refuse  to  pay, "  or  that  neither  the  warrant 
nor  afSdavlt  states  that  defendant  was  a  resident 
of  the  county,  and  as  such  liable  for  the  tax;  Gen. 
St.  B.  C.  S  sao,  providing  that  a  criminal  proceed- 
ing before  a  trial  justice  "shall  be  commenced  aa 
informaUon,  under  oath,  plainly  and  subatantlalfy 
setting  forth  the  offense  tdiarged." — Rdsen  r. 
Marlborough  County,  (8.  a)  118.  B.  888. 

8.  Though  a  criminal' conrt  has  power,  nnder 
Code  TS.  C.  f  908,  to  amend  a  warrant  in  an  action 
cognisable  before  a  justioe  of  the  peace  after  ver- 
dict, it  should  only  be  done  where  the  evidenoe 
was  sufBotent  to  prove  the  offense  as  If  properly 
and  sufficiently  charged  in  the  first  place. — Suut 
V.  Baker,  (N.  C.)  11  S.  B.  860. 

4.  An  amendment  of  a  warrant  for  Uie  viiria- 
tion  of  an  ordinance  forbidding  the  obemiction 
of  any  water-way  so  as  to  oause  water  to  ac- 
cumulate in  the  street,  substituting  the  vrords, 
"thereby  obstructing  the  flow  of  water  trom  said 
street, "  in  lien  of  tne  words,  **thereby  damaging 
said  street, "  etc,  though  unnecessary,  vraa  not  er 
ror,  as  it  did  not  change  the  nature  St  tiM  iflTfrnw 
—State  r.  Wilson,  (N.  O.)  11  &  E.  95^ 

Former  Jeopan!^. 

C  A  conviction  under  an  indiotmeat  that  tails 
to  charge  the  venne  of  the  offense,  whlob  was  add- 
ed by  amendment  after  the  testimony  was  closed 
and  argument  begun,  is  void ;  and  it  la  not  a  bar  to 
a  subseciaeot  prosecution  for  the  same  offense,  un- 
der Const  Oa.,  (Code,  {  6000,;  providing  that  no 
person  shall  be  put  In  jeoparay  of  life  or  liberty 
more  than  once  for  the  same  offense,  save  on  his 
own  motion  for  a  new  trial,  or  in  case  of  a  miatriaL 
— Conley  v.  State.  (Ga.)  11  &  E.  659. 

6.  That  a-noUe  prosequi  waa  entored  wlthoat 
the  prisoner's  consent  after  Issue  was  Jcdned  and 
the  jury  were  sworn  wiU  bar  a  snbseqnent  In- 
dictment for  the  same  assault  with  intent  to  mur- 
der, where  tiie  first  indictment  alleged  that 
offense,  and  was  good  and  sufficient  for  a  aimj^ 
assanltl  even  if  not  so  for  the  anravated  aaaanlt 
charged.— Franklbi  r.  State,  (Ga.)  U  a  B.  871. 

7.  Where,  under  an  indictment  for  bni^^IarT  of 
the  "cotton-house  of  J.  C  Nance, "  appurtenant  to 
bis  dwelling-house,  it  appeared  that  the  boose  be- 
longed to  Rnfus  Nance,  and  thereupon  the  oonrt  di> 
rected  an  acquittal,  the  acquittal  was  no  bnr  to  a 
new  trial  under  an  indictment  for  bur^arr  of  the 
cotton-house  of  Rufns  Nance. — State  t.  Brown, 
(S.C.)  11  8.  £.641. 

Plea  of  guilty— WlthdrswaL 

8.  It  is  within  the  discretion  of  the  oomt  to 
refuse  to  i>emiit  defendant,  at  the  trial,  to  with- 
draw his  plea  of  guilty,  and  plead  In  abatement. 
—Early  v.  CommonWMlth,  (Va.)  11  &  B.  7S6. 

Venns. 

9.  Under  Code  "S.  C.  S  1194,  the  offense  is 
deemed  and  held  to  have  been  committed,  if  at  all, 
in  the  county  charged,  unless  the  defendant  pleads 
in  abatement  under  oath,  and  the  caaao  la  thera- 
upon  removed  to  another  county.  Htato  t.  Allan, 
(N.  C.)  11  S.  E.  1016. 

 Change  of  venue. 

10.  Code  Oa.  t  4687,  {ffovidlng  that  the  Judge 
shall  be  satisfied  that  an  impartial  jury  canum 
be  obtained  only  by  an  examination  oi  those  lia- 
ble to  serve  on  Juries,  is  notlncoofllctwith  Const 
Oa.  art.  6.  %  16,  par.  6,  providing  that  criminal 
cases  shall  be  tried  in  the  county  of  the  crime, 
except  when  tiie  judge  Is  satisfied  that  wn.  Impar- 
tial Jury  cannot  be  obtained;  arUcle.6,  1 17,  also 
providing  that  the  power  to  change  the  venne 
shall  be  vested  in  the  superior  courts,  to  be  exer- 
cised as  provided  by  law.— WooUolk  t.  State, 
(Ga.)  11  ^E.  814. 

Oontinuanoe. 

11.  Public  excitement  alone  la  not  groand  nr 
accwMnmao^  ipeotally  irtiep  nearly  two  yaan 
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have  puseA  nnoe  ttie  crime.— Wo^Uc  t.  State, 
<as.)  11  S.  B.  814. 

 Absonoe  of  witness. 

13.  It  Is  not  error  to  refuse  s  ooQtinnaiioe  for 
tbe  absence  of  a  witness  who  resides  oat  of  the 
state,  it  not  appearing  that  there  is  any  ground 
to  expect  his  attradauce  at  the  next  term. — Wool- 
folk  V.  State,  (Ga.)  U  S.  E.  811. 

18.  The  atwesce  of  a  witness,  though  the  ao- 
cDsed  wishM  to  show  and  desires  to  prove  mate- 
rial fiujta  by  him,  and  ohjects  to  going  to  trtnl 
wlthont  him.  Is  not  cause  tor  postpoaingthe  trial, 
where  no  motion  or  showiofr  is  made  for  a  con- 
tinuance.— Johnstm  v.  8tate,  (Oa.)  11  S.  E.  844. 

14.  Where  a  motion  for  a  continuanoe  <m  the 
gromul  of  the  ahsenoe  of  witnesses  was  denied 
because  the  court  was  satisfied  that  defendant  had 
not  dilieentlj  prepared  for  trial,  and  only  sought 
delay,  the  Judgment  will  not  be  disturbed.— Early 
T.  Commonwealth.  (Va.)  11  B.  B.  7«5. 

15.  On  an  indlctmrat  for  the  unlawful  aale  of 
intoxicating  liquors,  it  ia  not  error  to  refuse  a 
'Continuance  on  the  alleged  ground  of  sickness  of 
-defendant's  counsel,  vraere  several  cootlnuanoes 
hare  already  been  granted  on  the  same  ground, 
and  defendant  was  notified  at  the  preceding  term 
that  no  farther  continoanoe  would  be  granted, 
and  ooonsel  was  assigned  him  by  the  oourt  at  the 
trial,  at  which  three  witnesses  dlstinotly  testi- 
fled  that  he  was  gailty  of  the  oUbdm  diarged.— 
Nbma  r.  State,  (Oa.)  11  S  B.  874. 

Time  of  trial. 

le.  Under  Code  (H.  S  4618,  ivoridlng  that  the 
accused  may  demand  a  trial,  and  if  he  is  not  then 
tried,  nor  at  the  next  term  thereafter,  he  shall  be 
dliohazged  and  acquitted  of  the  oSooBe  'charged, 
he  Is  not  entitled  to  a  discharge  and  acquittal  of 
an  offense  "nominally  the  same,  but  substantially 
different.  "—Brown  v.  State,  (Oa.)  li  S.  E.  831. 

17.  An  order  denying  a  motion  to  discharge 
tke  aouosed,  because  not  tried  pmrsuant  to  his  de- 
mand at  a  previous  tacm,  under  Code  Ga.  $  4M^, 
Is  conclusive,  im til  set  aside,  that  hewaa  not  then 
entiUed  to  be  dlacfharged.^Brown  v.  State,  (Qa.) 
11  B.  E.  88L 

18.  The  benefit  of  a  demand  for  trial  under 
Code  Ga.  I  46^  is  not  lost  by  the  entry  of  a 
noUe  without  the  prisoner's  consent,  nor  by  a 
mistrial  on  a  newlnaictmentforthe  same  ioffense, 
but  the  demand  would  stand  over  to  be  complied 
with  at  the  next  term.— Brown  T.  Stata^  (Qa.)  11 
8.  E.  ffli. 

Conduct  of  trial. 

19.  A  prisoner  accused  of  arson  was  Inf<vmed 
that  he  had  a  right  to  be  tried  either  in  the  county 
or  drcolt  court,  and  elected  to  be  tried  In  the 
couDtv  court,  pleaded  "not  guilty, "  and  expressed 
a  desire  for  immediate  trial.    Counsel  were  ap- 

einted  to  defend,  by  whose  advice  defendant  ob- 
Inedaoontinnance.  Aftervrsrdsdefendantmoved 
to  set  aside  his  arraignment  because  the  counsel 
appointed  had  been  injured  by  the  fire  which  he 
was  accused  of  kindling,  and  because  he  desired 
to  bo  tried  In  the  circuit  court  Held,  the  fact 
that  such  counsel  had  obtained  a  continuance, 
presumably,  for  better  preparation,  was  sufBclent 
to  show  that  defendant  was  not  injured,  and  the 
motion  was  properly  denied.— Ear^  T.  Common- 
wealth, fVa.3  11  S.  E.  795. 

90.  It  IS  not  reversible  error  for  the  trial  judge 
to  take  part  In  tiie  cross-examination  of  a  witness 
in  a  criminal  prosecution,  though  the  practice  Is 
not  commendable.— State  v.  Atkinson,  (S.  C)  11 
aE.  W8. 

 BeoepUon  of  eridenoe. 

21.  On  an  indictment  for  murder,  it  la  within 
the  discretion  of  the  trial  court  to  oiten  the  case 
for  the  recei>tion  of  additional  evidence.— John- 
eon  T.  State,  (Qa.)  11  S.  B.  814. 

 Beoalling  witness. 

SS-  In  a  proseoQtlon  for  murder,  the  ruling 
of  the  oourt  in  permitting  a  witness  to  be  recalled 
to  supplement  bis  testimony  as  to  a  conversation 
with  defendant,  the  husband  of  deceased,  relative 
to  the  cause  of  her  death,  by  adding  that  he  thought 


defendant  said  he  bad  given  her  laudanum,  does 
not  show  an  abuse  of  judicial  discretion,  thoi^h  It 
was  not  In  reply  to  any  of  the  husband's  testimony, 
-^tate  V.  Senn,  (S.  C.)  11  &  E.  293. 

Bemarks  of  judge. 

23.  Itisproperforthecourttolnformthe  jury, 
on  Uie  trial  of  a  case  of  assault  with  intent  to  mur* 
der,  that  tbe  accused  may  make  a  statement  in  hia 
own  behalf,  but  that  It  is  not  made  under  oath,  nor 
is  he  subject  to  cross-examination  wltbout  bis  con- 
sent.—Murray  V.  State,  CGa.)  11  B.  K  635. 

24.  It  is  not  reversible  error  for  the  court,  on 
trial  for  murder,  In  replying  to  an  inquiry  from 
the  jury  that  they  may  supplement  their  verdiot 
with  a  reoommendatlon  to  mercy,  to  add  that  such 
a  reoommsndtfton  wni  have  iuinflueooe  with  tbe 
court,  but  will  Dot  be  binding.— SUte  v.  MurreU, 

(a  0.)  11  s.  E.  flsa. 
Bvldenoe. 

35.  The  testimony  of  the  defendant  at  the  oor^ 
oner's  Inquest,  given  at  a  time  when  he  was  not 
charged  with  tbe  crimedlsdoeed  by  the  inquest,  is 
admissible  against  him  on  his  subsequent  prosecn. 
tion  therefor.— State  v.  Senn,  (S.  C.)  11  &  E.  299. 

2f).  DefendanVs  counsel  was  properly  prevented 
from  asking  his  own  witness  as  to  wnat  he  had 
testified  on  tbe  prdlmlnarv  trlaL  Bach  eridenoe 
would  be  mere  neanay.— state  t.  Brown.  (B.  CJ 

27.  A  witness  for  the  state  having  denied 
making  a  certain  statement  to  A. ,  the  defense 
cannot  show  that  A.  repeated  tlie  statement,  bat 
has  since  beotune  frightened,  and  denies  any 
knowledge  of  It,— WooLIolk  T.  8tot^  (Qa.)  IIS. 
E.  814. 

28.  A  witness  cannot  testify  as  to  the  age  of 
defendant  from  information  received  from  the  lat- 
ter'8  sister,  who  i.*  not  dead.— State  v.  Parker,  (M. 
C.)  11  a  £.517. 

29.  On  an  indictment  for  bunrlary,  parol  evi- 
dence of  Uiecontentsof  letters  written  by  defend- 
ant, and  of  the  answers  thereto  received  by  him, 
while  in  jail  awaiting  trial,  is  inadmissible 
where  it  la  not  shown  that  such  letters  have  been 
lost  or  destroyed.- McAfee  V.  State,  (Qa.)  U  a 
B.  810. 

80.  In  a  prosecution  for  arson,  declarations 
of  a  witness,  made  In  defendant's  presence,  that 
he  would  have  a  certain  prisoner  oat  of  jail  or 
"bum  the  town  before  morning**  are  not  admis- 
sible where  there  la  no  evidence  of  a  oons^ratgr 
betwera  such  witness  and  defendant.— Brown  v. 
Commonwealth,  (Va.)  11  &  £.  799. 

 Declarations,  admissions,  and  con- 
fessions. 

81.  Testimony  as  to  prayers  In  which  the  so- 
oused  declared  his  innooenoo  is  properly  rejected, 
though  offered  in  reply  to  evidence  of  an  incal- 
vaUyrv  prayer  at  another  time.- Woolfolk  t. 
HUte,  (Qa.)  11  S.  E.  814. 

82.  It  Is  not  against  publio  polloy  to  receive  in 
evidence  a  confession  contained  In  a  prayer  of 

the  accused  overheard  while  he  was  alone  In  hia 
cell.— Woolfolk  V.  State,  (Ga.)  11  8.  E.  811. 

83.  A  jailer  overheard  the  accused  say,  while 
alone  in  his  cell,  "Lord,  have  meriry  on  me  for 
what  I  have  done.  The  only  tiling  I  regret  Is 
killing  my  father."  The  jailer  could  not  say  be 
heard  all  the  accused  said,— he  might  have  said 
something  before  be  got  mere.  Held,  tiiat  the 
statement  was  admlaslbla— Woolfblk  t.  State, 
(Ga.)  11  a  E.  814. 

84.  A  confession  obtained  upon  the  promise  of 
a  private  detective,  employed  to  workupthecase, 
that  the  conmionwealth  would  make  It  easier  for 
the  prisoner  if  he  would  tell  all  about  the  crime, 
was  not  "induced  by  one  In  authority, "  and  was 
admissible. — Early  v.  Commonwealth,  (Va.)  11 
S.  E.  796. 

85.  On  indictment  for  abdootion.  It  appeared 
that  defendant  took  her  sister,  who  was  under  11 
years  of  age,  from  her  father's  house  to  the  house 
ol  a  prostitute,  rreparaiory  to  Indicting  the  pros- 
titute for  the  abduction,  the  committing  magistrate 
before  whom  defendant  bad  teatifiady  no  iwoeeed- 
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Ingi  bavloff  been  taken  aninrt  defendant  at  the 
time.  Bent  ner  to  the  8oUoitor*8  offlce  to  tie  esam- 
loed  by  him.  Held,  that  her  declarations  to  the 
solicitor  were  Tolaotary,  and  were  admissible  in 
sabsequent  proceedings  ae:aiaBt  her.  —  State  T. 
ChisenbaU,  (N.  C.)  U  S.  £.  61& 

86.  On  a  trial  for  wlfb  mnrder,  ■  Joatioe  of  the 
peace,  before  wliom  the  deceased  bad  iostdtoted  a 
proaecution  for  asaanlt  against  defendaot's  motb- 
er,  was  permitted  to  testify  that  deceased,  while  a 
witness  in  said  ease,  had  stated  lo  defendant's 
presence  th^  he  bad  miide  murderous  threats 
against  deceased.  Held,  that  the  admission  of  the 
evidence  was  error,  as  defendant's  presence  and 
refusal  to  testify  in  such  case  did  not  amount  to  a 
confession  of  trie  truth  of  the  testlmonT  of  do 
ceased.— Slate     Benn,  (S.  C.)  11  S.  E.  m 

Bridenoe — ^AooompUoe  testimony. 

87.  Although  the  uncorroborated  testimony  of 
an  aocompUoe  should  be  received  with  great  cau- 
tion, yet  tbere  is  no  rule  of  law  forbidduiga  con- 
Tictiou  upon  his  evidence  alone.— Woods  t.  Oom- 
monwealUi.  {Va.)  11  8.  £.  796. 

 Variance. 

83.  It  is  too  late  after  verdict  to  object  to  a  va- 
riance between  the  indictment^  which  alleges  the 
name  of  the  deceased  to  have  been  "M.  Uzella 
Benn,  "and  the  proof,  which  shows  it  to  have  beea 
"Melissa  Ozella  Senn.'^Stata  T.  Bean.  (S.  C.)  II 
S.  £.  393. 

iDStraotiona. 

89.  In  a  trial  for  assault  wiUi  Intent  to  murder, 
a  refusal  to  instruct  that  under  the  Indictment  de- 
fendant could  be  found  guilty  of  assault  is  not  er- 
ror where  there  Is  no  evidence  to  Justify  suoh 
ohai^— Robinson  v.  State,  (Oa.)  11 ».  E.  644. 

40.  Code  N.  0.  S  413,  req.Tilres  the  court,  In 
charging  the  JutT-,  to  '*state  in  a  plain  and  correct 
manner  the  evidence  given  intbe  case,  and  declare 
and  explain  the  law  arising  thereon. "  Defendant 
did  not  request  the  court  so  to  charge,  nor  was 
tbere  any  objection  or  exception  to  the  charge  for 
failure  to  comply  with  the  statute.  Held,  that  er- 
ror could  not  be  predicated  of  the  failure  of  the 
oonrt  to  go  fully  Into  the  evidence,  as  it  was  plain 
and  simple,  and  the  ]ury*a  attention  was  directed 
to  the  material  eridraoe  In  behalf  of  defendant, 
and  they  were  instraoted  that,  if  It  was  true,  he 
was  not  gulliy.-Stttte  T.  FritoheU,  (H.  C)nB. 

B.  8R7. 

41.  The  following  instruction  was  erroneous,  as 
violating  Ckmst  S.  C  art.  4,  1 26,  whiofa  provides 
that  judges  shall  not  charge  as  to  mattara  of  fact: 
**Now.  it  is  contended  that  the  testlmonv  is  not  to 
be  believed,  because  you  cannot  assume  that  this 
defendant  would  do  such  foolish  and  silly  things 
as  the  testimony  shows.  I  don't  know  what  a 
ttiief  would  do,  and  1  hope  none  of  you  know.  It 
onLv  takes  a  thief  to  know  what  a  thief  would  do, 
and  sometimes  one  thief  does  not  know  what  an- 
other will  do.  •  •  •  It  is  my  belief  that,  if  a 
thief  would  only  do  what  a  wise  and  prudent  man 
would  do,  he  would  not  steal  at  all.  *  *  *  Wo 
cannot  assume  that  one  charged  with  theft  will  do 
the  things  which  ^re  wise  and  prudent  sod  care- 
ful. "—State  v.  Brown.  (S.  C.)  11 S.  E.  641. 

4S.  The  following  charge  was  erroneous  for  the 
same  reason:  "First,  it  is  said  that  it  [the  testi* 
mony]  is  incredil)le,  because  the  man  went  out 
there,  and  saw  the  thing  going  on,  aud  did  not  in- 
terfere to  arrest  the  man  or  to  stop  him.  Is  the 
fact  *  *  •  that  he  did  not  attempt  to  arrest 
him  alone,— a  difficult  matter  there,  in  the  night- 
time,— is  that  suoh  a  dreadfully  foolish  and  incred- 
ible thing  as  to  make  you  doubt  his  testimony,  if 
there  is  no  other  reason  to  doubt  itl  •  •  * 
Would  an  outside  thief  come  there  to  steal  for  the 
benoflt  of  Ben  Brown,  and  take  cotton  from  Hr. 
Nance,  and  put  it  on  Ben  Brown's  pilel  Is  tbere 
any  room  left  for  a  reasonable  doubi  as  to  his  [do- 
fendant's]  identiiicationl''— State  v.  Brown,  (S. 

C.  )  11  S.  E.  641. 

43.  Const.  8.  C.  art  4,  {  36,  which  declares  that 
"judges  shall  not  charge  juries  in  respect  to  mat- 
ters of  fact,  but  may  state  the  testimony  aud  de- 
clare the  law, "  was  not  violated  by  a  ctwrge  ttxat 


"It  was  proved  ttiat  Be  said  aft  uia  atorsi,  and  yon 
are  to  be  satisfied  in  your  own  minds  as  to  which 
mirpose  he  bad  in  view  when  be  bought  that  knife. 
Was  it  with  a  view  to  Inflict  injury  upon  tbe  de- 
ceased! If  so,  there  ia  malloe.  T^iMe  is  a  prepara- 
tion which  would  imply  malice.  If  ha  bon^t  It 
for  the  purpose,  yon  would  naturally  ixime  to  tbe 
oonoluslon  that  he  bad  malice  in  bis  heart  when  he 
bought  the  knife.  "—State  t.  Uttlejobn,  (8.  G  )  11 

44.  Where,  on  a  trial  for  burglary,  tbe  only 
qaesUon  is  as  to  who  is  the  guil^  P«ty,  and  ihs 
only  testimony  connecting  defendant  with  the 
crime  is  circumstantial,  it  Is  error  to  charge  that 
"there  is  both  positive  aud  cironmatantial  evi- 
dence. "—Simmons  v.  State,  (Ga.)  11  S.  E.  565. 

45.  Tbe  court  charged  that  the  jury  shonld  com- 
pare the  evidence  of  all  the  witnesses,  one  with 
another,  aud  see  If  there  are  any  contradiiitiians, 
and  If  a  witness  was  unreliable  his  evidenoe  should 
have  no  weight;  saying  that  "the  rale  of  law  is 
that,  where  a  witness  is  false  in  one  pwtiealar,  h-j 
is  false  in  all. "  Heid,  the  maxim  should  not  belaid 
down  as  a  rule  for  the  jury  in  testing  the  credibil- 
ity of  witnesses,  but,  as  limited  by  the  laniniage 

E receding,  the  error  was  immaterisL  —  State  v. 
ItUejohn,  (S.  C.)  It  S.  £.  686. 

46.  Where  the  state  does  not  rely  wholly  on  the 
evidenoe  of  ao  alleged  acoompUoe,  the  oonrt  need 
not,  without  request,  oha^  as  to  the  neoeasi^  of 
corrob<mtlon^Bobinson  r.  State,  {On.)  ll  S.  E. 
544. 

47.  On  an  Indictment  for  arson  where  the  evi- 
dence is  mainly  circumstantial,  and  there  Is  tes- 
timony tending  to  show  that  at  the  time  of  the 
burning  defendant  was  three-gTurters  of  a  mile 
distant,  and  asleep,  the  fidlnre  of  the  court  to 
instruct  on  the  issue  of  theoIfMlaenor  for  which 
a  new  trial  will  be  sranted.— Sletcher  t.  State. 
(Ga.)  11  B.  E.  STSl 

 Beasonable  doubt 

48.  A  cbatve  tbat  a  reasonable  doubt  must  bew 
"strot^  doubt  is  not  misleading.— State  t.  Bodie. 
(S.C.)liaB.8M. 

49.  In  a  murder  ease,  an  fnstmetion  that  "a 
reasonable  doubt  Is  a  strong,  substantial,  well- 
founded  doubt,  founded  in  tbe  evidenoe, "  la  not 
error.— Bute  T.  Senn,  (&  a)  11  a  B.  a0& 

 Exceptions. 

50.  An  exception  "to  the  ohai^  as  given* Is  too 
general,  especiaUy  when  the  whMO  charge  ia  not 
sent  up  with  the  leoord.— State  v.  Faricer,  (N.  C) 
11  B.  E.  617. 

Jury — Freeenoe  of  oonstablM  dnrins  de- 
liberations. 

61.  The  presence  of  two  constaUes  during  tbe 
deliberations  of  tbe  jury  is  not  ground  for  new 
trial,  where  there  is  no  allegation  that  they  at- 
tempted to  influence  the  jurors,  and  it  appears  tbat 
their  presence  was  casual,  and  resulted  from  the 
action  wE  tbe  Jurors  fn  coming  out  of  thtir  own 
room  into  the  court-room,  where  the  conatab't^a 
were  on  duty,  to  get  warm.— State  t.  Senn,  (B.  C) 

11  a  B.  iiga. 
Verdict. 

63.  A  verdict  duly  delivered  In  oonrt  la  sam- 
eient,  though  not  signed.  —Woods  t.  Ctraunou- 
wealth,  (Va.)  11  S.  E.  700. 

 Impeaoliment  by  Juror. 

63,  Jurors  will  not  be  permitted  to  Irapoacb 
their  verdict  as  rendered  in  open  court,  by  hS- 
davita  showing  an  intent  different  from  th^  act- 
ually expressed  in  tbe  verdlok— 8ute  t.  Benn,  i & 

a>  11  a  £.  m 

Judgrment  and  sentence. 

64.  Where  an  indictment  for  nuisance  charges 
in  the  first  count  that  defendant  repeated  a  profui:o 
sentence  in  the  hearing  of  divers  persona,  and  in  the 
second  that  he  sang  an  obscene  song,  and  there  is 
a  genf  ral  verdict  of  guilty,  though  the  evidence 
will  not  sustain  the  verdict  on  the  Aral  ooant,  the 
Judgment  will  be  supported  by  the  verdict  on  the 
second.— State  v.  Toole,  CH.  CU  U  a  K  IM. 
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55.  WheredefeodantwuooDflctedoQaiilndlot- 
mfnt  for  fteltin^  liquor  within  three  miles  ot  a 
church,  a  motion  in  arrest  will  not  be  granted  be- 
cause the  charoh  had  been  removed,  when  such 
fact  did  not  appear  on  the  face  of  the  indictment, 
-State  T.  Bavra,  (N.  a)  U  6.  £.  8T0. 

Kew  trial. 

56.  A  new  trial  Will  be  granted  where  a  oonvlc- 
tloii  is  had  on  evidence  not  connecting  defendant 
with  the  crime  beyond  a  reasonable  doubt —Will- 
lams  V.  Btatb,  (Q«.)  11  &  B.  869. 

67.  Where  in  a  (^inlnal  oase  the  evidence  ta 
oonflIotiQg,therDling<^  thetrial  judge, In  denying 
a  motiOD  for  a  new  trial  on  the  eronnd  tbat  the 
verdict  la  cwfaary  to  the  weight  of  erldenoe, 
will  not  lie  reversed  on  appeal.— FattOEson  ▼. 
State,  (Qa.)  U  a  E.  STS. 

 Newly- difloovered  evidence. 

58.  The  testimony  of  a  witness  that  defendant, 
in  an  indictment  for  murder,  did  not  fli-ft  the 
fatal  shot,  is  not  such  newly-disoovered  evidonoe 
as  will  warrant  the  granting  of  a  new  trial, 
where  several  witneasee  have  testified  that  de- 
fendant did  fire  the  shot,  and  the  after-disoov««d 
witness  cannot  testify  who  did. — Johnson  v. 
State,  (Oa.)  11  S.  E.  m. 

69.  A  new  trial,  after  a  conviction  for  burg- 
lary, will  not  be  granted  on  the  alfidavit  of  a 
third  penoa  that  defendant  was  at  her  house,  SO 
miles  from  the  scene  of  the  burglary,  when  itvras 
alleged  to  have  been  committed,  as  defendant 
must  have  Iddowb  <^  this  evidence  at  the  time  of 
the  trial,  and  ooold  have  then  procured  it  by  the 
slightest  d»igenoe.-^jmfla  t.  State,  (Oa.)  11  B. 

Appeal  and  error. 

tiO.  An  appeal  in  a  criminal  case  taken  after 
conviction,  oat  before  sentence,  is  premature. — 
State  V.  Hlghtower,  .(&  C.J  11 S.  B.  &79. 

— -  Practice. 

61.  Where  one  of  two  defendants,  Joints  In- 
dicted and  convicted  of  murder,  escapes  from 
custody  after  an  appeal  has  been  taken,  the  appeal 
cannot  be  heard  as  to  him  while  he  is  at  lanre. — 
State  V.  Murrell,  (&  C.  l  11  S.  £.  0S2. 

62.  Where,  after  trial,  conviction,  and  Judg- 
ment in  a  murder  case,  defendant  escapes  from 
custody  pending  an  appeal,  the  appellate  court, 
having  cognizance  only  of  questions  of  law,  may, 
during  tho  prisoner's  absence  from  custody,  hear 
tho  exceptions,  and  affirm  the  judgment.— State 

Jacobs,  (S.  CMl  S.  B.  m 

GS.  The  supreme  court  in  passing  upon  errors 
alloged  to  have  been  committed  by  the  trial  court, 
cannot  act  on  statements  which  appear  only  in  the 
exceptions  of  appellant.— State  v.  Atkinson,  (8. 

c.)  11 8.  B.  era. 

 Review. 

64.  Exceptions  to  the  remarks  of  the  solicitor  la 
his  address  to  the  jury  cannot  be  considered  when 
the  remarks  were  not  objected  to,  and  the  court 
was  not  requested  to  give  any  instruction  in  re- 
gard to  them.— Sute  r.  Fowell,  <N.  a)  ii  a  B. 
191. 

66.  The  ruling  of  the  trial  oonrt  In  denying  a 
motion  for  new  trial  in  a  murder  oase,  on  the 
ji^und  that  part  of  the  testimony  of  a  witness 
was  irrelevant^  cannot  be  considered  on  appeal, 
where  the  motion  fails  to  set  out  tlwt  part  m  the 
teetimony  alleged  to  be  irrelevant.— Johnson  t. 
State.  <Qa.)  11  S.  B.  844. 

66.  Wherethe''ca8e''showsDothingtothecon- 
trary,  it  will  be  presumed  that  the  accused  was 
properly  arraigned  under  the  indiotment  upon 
which  he  waa  oonTlcted.— State  v.  Brown,  (8.  C.) 
11  8.  B.611. 

67.  A  motion  to  set  aside  a  {udgment  as  unsup- 
ported by  the  evidence  having  been  made  and  de- 
nied,  it  must  be  held  on  appeal  that  there  was  not 
sufUcient  evidence,  where  the  settled  case  does  not 
show  it,  or  contain  a  statement  by  the  court  Uiat 
tbere  waa  other  evldenae.— State  v.  Baker,  (N.  a ) 

iia  BLseik 


Judgment  on  inpersedeas  bond. 

6S..  Where  a  mper8edea$  bond  Is  given  in  a 
crlmlQai  case,  in  which  defendant  was  sentenced 
to  serve  In  the  ohaln-gang,  and  the  proceedings 
on  appeal  are  abandoned,  judgment  on  the  bond 
cannot  be  entered  on  mere  motion,  but  must  be 
by  aelirefaeku,  as  raqoired  tar  Code  Qa.  H  ^TOL 
4708.— Robinson  v.  Gordon,  (d«.)  U  8.  B.  Mi, 

OXOpB. 

SeeXteii»,l,fl. 

ifortgage  of,  eee  Chattel  Mivrtga(/Mt  t, 


CTJETESY. 

In  what. 

1-  A  gift  by  a  father  to  his  married  dauali- 
ter  of  land  "to  nave  and  to  hold  in  her  own  right, 
tree  from  any  claims  or  demands  from  her  hus- 
bimd  or  any  person  or  persons  claiming  under, 
tluoogh,  or  Signet  blm  In.  anyway,  now  or  atany 
time  hereafter,  **  creates  In  her  a  sole  and  sepa* 
rate  estate,  which  she  can  dispose  of  by  will  me 
from  the  right  to  curtesy  which  the  husband 
would  otherwise  have.  — CnapnuA  v.  Price,  (Va.) 
11  S.  £.  879. 

Election  between  ourteay  anjl  provia- 
ions  of  will. 
3.  Though  Code  W.  Va.  1887,  o.  78,  I  11,  pro- 
vides that  nnlees  the  husband  renounce  any  pro- 
vision made  for  him  by  the  wife's  will  he  shall 
have  no  other  interest  In  her  estate  than  is  gtrea 
him  by  the  will,  failure  to  renounce  snoh  provis- 
ion will  not  deprive  him  of  curtesy,  nnless  he 
agreed  to  accept  the  same  in  lieu  thereof,  such  an 
agreement  being  the  only  mode  provided  by  Code 
W.  Va.  o.  dS,  S  16,  by  which  curtesy  can  be  barred. 
Following  Cunningham  t.  Cunningham,  5  S.  B. 
188.— Belme'a  Ex'rs  v.  Von  Ahlefeldt,  (Beirofl*B 
Bx'ra  V.  Beime,)  11 S.  B.  46,  88  W.  Va.  668. 


BAMAOES. 

See,  also,  TrotJcr  and  CrmvereUm,  8. 
AUegatioQ  of,  see  Death  bv  Wroiigful  Actji. 
Evidence  of  pecuniary  loss,  see  iJeath  by  Wrong- 
ful Act,  3. 

For  forcible  entry  on  land,  see  Forcible  JBjntry 
and  Dettiiner,  6,  7. 
Injuries  to  goods,  see  Carrt«r«,  S. 
taking  property  for  public  ttse,  see  Sminmt 
Dojnnin,  6, 7. 
In  action  for  failure  to  deliver  telegram,  see  Tsle- 
graph  Cnmpan1c$,  4-6. 

injuries  to  passengers,  see  CarrierB,  96. 
New  trial  for  exoemve  damages,  see  New  Trial, 
11. 

Exemplary  damages. 

1.  Under  Code  Oa.  !t  8066,  providing  that  "in 
every  tort  there  may  be  aggravating  circum- 
stances" for  which  additional  damages  may  he 
given,  "either  to  deter  the  wrong-doer  from  re- 
peating tiie  trespass  or  as  compensation  for  ttie 
wounded  feelings  of  the  plaintiff,  *>  it  is  error  to 
charge  that  exemplary  damages  may  be  given  as 
"a  punishment"  of  defendant— Chattanot^  R. 
&C.R.QO.T.  Liddell,  (Oa.)  11  S.  B.  858. 

Ueaaure  for  breach  of  contract. 

S.  Where,  In  an  action  on  a  note  given  tot 
the  exclusive  right  to  sell  a  patented  article  in  a 

certain  district,  the  defense  Is  failure  to  furnish 
a  model  as  agreed,  and  there  is  no  evidence  of 
how  much  less  the  patent-rl»iht  was  worth  de- 
fendant by  reason  of  plaintiff's  breach  of  con- 
tract, it  is  proper  to  direct  a  verdict  for  plaintiff 
for  the  amount  of  the  note.— Homsby  v.  Bntte, 
(Ga.)  11  8.  E.  846. 

Measure  for  torts. 

8.  Sorrowresultingfroma  miscarriage  caused 

ar  the  accident  should  not  be  considered  as  an 
ement  of  danuige.— Augusta  ft  8.  R.  Go.  r.  Ran- 
dall, (Oa.)  11  B.  E.  706. 
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i.  Wliere  ^riaintUr  odIt  sought  to  reoov«r  for 
personal  Inlnnes  and  Bofferlnx  it  was  proper  to 
cbarge  that  the  damages  must  be  assessed  accord- 
ing to  the  eDlightened  conBcleooes  of  impartial 
jnrora.— Auguta  ft  S.  B.  Ca  Bandall,  (Ga.) 
11  S.  706. 

5.  Where  the  erldenoe  showed  that  plaintiff, 
who  was  a  freight  oosductor,  lost  two  flogers  while 
uQcoupllDg  cars,  but  was  still  employed  as  coa- 
ductor  for  two  years  after  the  accident,  and 
earned  higher  wages  thaa  before,  until  discharged 
for  dereliction  in  duty,  but  that  at  the  time  of 
brtnging  his  action  he  was  earning  less  wages 
in  another  employment,  it  Is  not  error  to  grant 
a  new  trial  on  the  ground  that  an  instruction 
that,  if  the  jury  found  the  injnty  diminished  plain- 
tiff's earning  capacity,  he  was  entitled  to  compen- 
sation therefor,  was  unsupported  1^  the  evidence. 
—Kane  r.  Barannab,  F.  A;  W.  By.  Co.,  (Oa.)  11 S. 
B.  498, 

Excessive  damages. 

6.  A  verdict  for  $9,600  was  ezoesslTe,  when 
the  interest  tiiereonatTpercent.  ($072  per  annum) 
would  be  lai^er  than  even  the  guessing  of  the 
witnesses  had  placed  the  earning  capacity  of  de- 
oeased.— Atlanta  &  W.  P.  Ry.  Co.  t.  Kewton, 
(Ga.)  11  B.  E.  m 

7.  Where  the  evidence  shows  that  plaintiff  was 
earning  945  per  month  when  hurt,  ana  that  one  of 
his  flngera  was  mashed  off,  and  another  badly  hurt, 
dlsablinic  him  from  work  for  6  months,  a  verdict 
for  (550  is  not  excessive,  though  he  had  since  been 
able  to  resume  his  occupation  as  a  brakeman.'— 
Georgia  Paa  By.  Ca  v.  Bigden,  (Gia.)  11  S.  B.  606. 

.  Panfferoua  Premlsds. 

Bee  Laniaori  and  Tenant^  2;  STegUgeneCt  9. 

PSATH. 

Xrldenoe — Bumors. 

1.  To  rebut  the  presumption  ot  death  from  ab- 
sence for  more  than  seren  years  wittiont  being 
heard  from,  evidence  of  a  general  report  among 
the  missing  person's  frienoR  and  acquE^ntances 
tbat  he  is  auve,  and  In  the  United  States  army,  is 
admissible.— I>QWd  v.  Watson,  (N.  C.)  II  S.  E.  589. 

9.  Evidence  by  a  witness  tbat  he  had  been  in- 
fOrmed  by  another  that  he  had  seen  the  missing 
DBrson,  uid  that  he  was  alive,  is  admissible.— 
Dowd  T.  Watson,  (N.  C.)  11  B.  EL  S89. 

DEATH  BT  WHONaFUIi  ACT. 

Aetton  by  personal  representative. 

1.  A  temporary  administrator  is,  for  the  time 
being,  the  **peraooal  xepreaeutatlve"  of  the  in- 
testine for  the  purpose  of  oolleoting  assets,  and 
can  maintain  an  action  for  the  homicide  of  his  in- 
testate, the  right  to  wbiob  is  conferred  by  statute 
upon  the  "personal  representative. "  under  Code 
^  1  9601.— LoulavtUe  Ai  N.  R.  Go.  v.  Chafflu, 
(Oa)  11  B.  B.  891. 

PleadiiiK—  AUegaUon  of  damage. 

a.  Under  the  law  In  Georgia  in  April,  1888,  the 

{larent's  only  right  of  action  for  the  negligent  kill- 
ng  of  a  minor  child  was  for  the  loss  ot  services  of 
such  child ;  and  a  declaration  which  lacks  an  allega- 
tion to  this  effect  is  fatally  defective,  though  it 
avers  that  petitioner  sues  "for  the  financial  value  of 
the  life  of  her  said  minor  son."— Perry  r.  Georgia 
Railroad  &  Banking  Co.,  (Ga.)  11  S.  E.  805. 

Bvidence  of  peonnlary  loss. 

8.  Where,  In  a  suit  by  a  wife  against  a  railway 
company  for  the  killing  of  her  husband,  it  was 
shown  that  deceased  had  been  a  farmer  ever  since 
arriving  at  matturlty,  and  had  never  followed  any 
other  occ^Mtion,  it  was  Improper  to  admit  the 
opinions  of  witnesses  as  to  the  amount  he  conld 
have  earned  in  other  oooupations.  —Atlanta  Sc  W. 
P.  B7.  Co.  T.  Newton,  (Ga.)  11  S.  B.  770. 


Decedents. 

See  Executors  and  AdtMnistraton. 
Transactions  with,  see  Witness,  6-18. 

Declaration. 

Bee  Arfdmoe,  5-11. 

Decree. 

See  Judi/ment:  Judicial  Sales,  1, 9. 

Dedication. 

Of  land  for  highway,  see  Hioh%i>av»,  I- 

DEED. 

See,  also.  Covenants;  Fraudulent  C<mo^/anee»; 

VendtjT  and  Vetidee. 

Oonsideration. 

1.  A  widow  owning  a  one-third  interest,  aa 

Sint  tenant  of  her  minor  children,  in  »  tract  of 
nd,  "being  desirons  of  promoting  the  building* 
of  a  railroad,  and  in  consideration  of  one  ddUr 
paid,  conveyed  and  surrendered  to  a  railroad  com- 
pany the  right  to  enter  on  the  land  ^'belonging  to' 
her  or  "held  by  "her.  Held,  that  socb  a  relessp 
was  founded  open  a  valnable  oonslderatlMi,  and 
was  not  affected  \iy  Oen.  Bt.  B.  C.  {  15B8,  wfaich 
forbidfl  a  jury  impaneled  to  assess  damag«a  tn  coa- 
dramation  proceedinm  to  eonsider  the  benefits  to 
ha  derived  by  the  land-owner  by  naaon  of  the  ooa- 
struction  of  the  road.— CharleAon,  G.  ft  O.  R.  CO. 
V.  Leech,  (8.  C.)  11  a  E.  681. 

Certiflcate  of  aoknowledgment. 

2.  To  a  deed  to  "h,  Triplett,  Jr.,"aa  trustee, 
was  attached  a  certiflcate  of  the  grantor's  ac- 
knowledgment, in  the  body  of  wtaioh  the  notair 
taking  the  samewas  described  as  "L.  Triplett,  Jr.,^ 
but  the  certificate  was  signed  simply  TRinxTT, 
N.  P. "  Held,  that  It  did  not  appear  that  the  no- 
tanr  was  the  same  person  the  troatee- — Corer 
T.  Hoore,  (Va)  11 8.  B.  114. 

Names  of  parties. 

8.  A  deed  to  defendant  which  acknowledges 
receipt  of  the  oonsideration  from  both  plaintiff  and 
defendant,  but  makes  no  further  mention  of  plain- 
tiff's name,  either  in  the  granting  clause  «r  the 
"ftabendunk  **  though  blank  spaoes  have  been  left, 
apparently  for  the  Insertion  of  some  other  name 
with  defendant's,  conveys  no  interest  to  plaintiff, 
and  will  not  soataln  his  demand  against  defendant 
for  partition.— Hardin  T.  Hardin,  (8.  C.)  11  8.  E. 
109, 

Ccmsferuotion. 

4.  Adeedtn  which  the  word  "heirs'Ianaedas 
a  qualification  of  the  names  of  the  grantors  only, 
creates  a  Ufe-estata  If  ezeonted  before  Act  C. 
187SL  o.  148,  providing  that  the  word  •^bein*  need 
not  be  used ;  and  the  word  oannot  by  ooustniotion 
be  transferred  to  the  name  of  the  grantM,  so  aa  to 

are  him  a  fee,  even  though  suob  appears  to  have 
en  the  intention  of  the  parties. — Ande^non  v. 
LoRan,  (N.  C.)  11  &  E.  861. 

5.  Under  a  deed  by  which  a  father  rives  cer- 
tain land  to  bis  danghter  and  to  ber  culdrmi,  if 
she  should  have  any,  providing  that  if  the  dangh- 
ter should  die  leaving  nelttuir  e^ldzen  nor  grand- 
children the  land  should  belong  to  and  be  divided 
among  grantor's  heirs,  the  daughter  takes  a  ft>e 
subject  to  be  divested  upon  her  taring  witfaont 
child  or  8rand6hUd.-^reer  t.  Pat&  (Gik)  u  & 
B.  869. 

6.  Intestate's  belrs  at  law  ware  plaintitt  and 
lour  other  ohildren.   Intestate  had  on  Us  life  a 

golfoy  of  insurance  for  the  benefit  of  his  wife  and 
ve  children.  By  consent  of  the  beneficiaries  the 
administrator  oollected  and  used  the  insurance 
moneyin  paying  decreesagainstdecedent.  There- 
after, plaintiff  executed  tu  one  N.,  as  trustee,  a 
deed  of  all  plaintiff's  "right,  tiUe,  interest, 
claim,  and  demand,  In  and  to  the  eatata  of  his 
deceased  fatber,  •  •  *  i&cladlng  his  lutaKst 
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Inthetnwtof  laud,  •  *  •  the  Mid  Interest  in 
said  flstate  and  land  being  one  undlrlded  one-flfth 
interest  t1ia*ein. "  Seld,  that  the  deed  conTeyed 
mlT  pMuUfl*8  Interest  as  beir,  and  not  his  claim 
agunst  the  estate,  I17  reason  ol  tbn  insurance 
money  which  had  been  expended  to  it  hy  con' 
sent  of  the  beneficiaries.— Bnrwell  t.  Smxw,  (N. 
a)  11  8.  E.  low. 

7.  A  father  conveyed  M7  acres  of  land  to  his 
two  sona,  in  oonsideratlon  of  their  paying,  at  hit 
death,  |200  to  each  of  their  seven  sisters,  or  to  the 
children  of  any  of  them  dying  and  leaving  issae. 
The  deed  provided  that  the  father  and  mother 
should  retain  possession  while  either  lived,  and 
that  any  of  the  slaters  unmarried  at  their  death 
abonld  remain,  and  have  a  home  on  the  land  so  long 
as  they  continued  single.  The  father  died  leaving 
bis  personal  estate  to  nis  wife,  directing  and  wish* 
faig  her  to  dispose  of  tt  among  his  daughters. 
Seldy  that  an  nomarrled  sister  U  not  entitled  to 
maintenance  oat  of  the  land  after  the  mother's 
death,  and  the  deed  Is  compiled  with  if  she  is  al- 
lowed to  keep  the  dwelling  as  a  re^denoa,  though 
it  be  old  and  dilapidated.— Shnttleworth  t.  Shnttle- 
worth,  (W.  Va.)  11  S.  B.  711. 


De&ult. 


See  Judffmmt,  S-8. 


See  ll^tlevln,  1. 


Demand. 


DBFOSinON. 

Competeaoy  of  wltnesa. 

1.  Though  a  witness,  when  his  depostUon  was 
taken,  was  mcompetent  to  testify  under  the  com- 
moa  law,  yet,  If  he  was  afterwaras  rendered  com- 
petent to  testify  by  virtue  of  the  statute,  and  at 
the  time  such  deposition  is  read  at  the  hearing  of 
the  cause  he  Is  oompetent  to  testify,  such  deposi- 
tion will  be  oottsidered  Just  as  if  it  had  been  tak- 
en when  It  was  read,  and  when  the  witness  was 
competent  to  testify.- Vanscoy  T.  Btlnohoomh, 
(W.Va.)  11  S.  B.  m. 

Betnrn. 

9*  Though  no  cuttion  to  the  answers  of  s  wit 
nees  to  Interrogatones  Is  neoessuy,  yet*  if  tdiere 
be  one  reciting  that  the  answers  were  taken  by 
consent  of  parties,  the  taking  of  the  answers  can- 
not he  referred  to  a  oommifiwon.  Theoommisslon 
is  to  he  considered  as  unexecuted  by  the  express 
return  of  the  oommlssloners.- LouisvUle  &  S.R. 
Co.  V.  Chaffln,  (Qra.)  11  B.  S.  891. 

8.  A  mlsretntal  by  tbe  commissioners  in  their 
return  of  the  court  from  which  the  commission  Is- 
sued, the  oommlssion  Itself  showing  the  mistake, 
wUl  not  vitiate  It.— XxHiiSTille  ft  N.  O.  Cou  t.  Chaf- 
flu,  (Qa.)  11  a  E.  891. 

By  whom  received. 

4.  That  a  deputy-clerk,  Initead  of  the  clerk 
himself,  received  interrogatories  from  the  postr 
master  Is  no  cause  for  Buppreasing  them.— Loala- 
Tillo  ScJS.R.  Co.  V.  ChatBn,  (Oa.)  11  S.  E.  891. 

81.  Wbere  the  clerk  of  the  superior  court  Is 
rx  o^Io  clerk  of  the  oity  court,  interrogatories 
duly  received  by  the  latter  court  ou^ht  not  to  be 
Huppresiied  because  addressed  or  directed  to  tbe 
clerk  of  the  superior  court.— Louisville  &  N.  K. 
Co.  V.  CbafOn,  <Ga.}  11  S.  E.  88L 

Bight  to  use. 

6.  thirlng  the  taking  of  a  deposition,  an  afSda- 
vlt  which  the  witness  bad  previously  made  wm 
handed  to  her,  and  ^e  alBrmed  its  correctness ; 
but  the  affidavit  was  not  attached  to  the  deposi- 
tioa.  Meld,  that  the  afOdsvit  was  not  admissible. 
^uffURta  ft  S.  XL  Co.  T.  Randall,  (Qtt.)  U  8.  £. 

Descent  and  Distrlbntion, 

Bee  ExemUon  and  AdmtniMtntton:  Slavery; 


Desertion. 

Oroona  fbr  dlTima,  see  Diooroet  8-6. 

Dismissal. 

Xonsuit,  see  PmoMoe  In  0<vU  Cntn,  l-C 
Of  appeal,  see  Appeal^  M-71. 

Disqualifloatlon. 

Of  judge.  Me  Judge. 

Dissolution. 

Of  Arm,  see  PartneniMp,  8. 

DistresB. 
For  rent,  see  Landlord  and  Tenant^  6~7, 

DIVOKOB. 

Oronnds — Adultery. 

1.  Defendant  had  rented  a  house  of  Mrs.  O.^ 
who  had  obtained  a  divorce  from  her  husband  on- 
tbe  ground  of  cruelty,  and  took  her  as  boarder, 
•be  being  a  relative  of  his,  and  a  friend  of  bis  wlf Bl 
Tbe  evidence  of  Mrs.  0.'s  bad  reputation  consisted, 
of  idle  village  gossip.  Two  wltaesses.  tbe  reputa- 
tion of  one  of  whom  was  very  poor,  testified  that 
they  saw  defendant  in  Mrs.  0.*s  room  on  two  dif- 
ferent oocaslone,  which  waa  shown  to  have  been 
impossible.  On  being  summoned  by  a  committee 
of  his  church  to  "answer  as  to  a  report  in  drcula- 
Uon, "  defendant  protested  that  he  was  innocent, 
but  on  their  advice  sent  a  letter  of  withdrawal  to 
the  ohuroh,  without  answering  the  snmmons,  and 
inclosed  a  certificate  of  bis  wife,  wherein  she  re- 

fiudiated  any  suspicion  of  iofldetity  to  her.  field, 
hat  theevldence  did  not  sustain  a  charge  of  adul- 
tery  with  Mrs.  O.— Throckmorton  v.  Throckmoi» 
ton.  (Va.)  11  S.  E.  888. 

 Abandonmeiit  and  desertion. 

2.  Desertion  for  whlcb,  if  continued  for  three 
years,  a  divorce  a  vinculo  may  be  granted,  under 
Code  W.  Va.  1887,  o.  04, 1  7,  Is  the  voluntary  so^ 
araUon  of  cme  of  the  married  partiea  from  ttie 
other,  the  voluntary  refusal  to  renew  a  sua- 
vended  oobahltation,  without  justlfloation  elthev 
in  the  consent  or  tbe  wrongful  conduct  of  the 
other.—AlkIre  v.  Alkire,ll  S.  E.  11,  88  W.Ta.517; 
Martin  v.  Martin,  11  S.  E.  13,  3S  W.  Va.  096. 

8.  Where  a  wife,  without  any  apparent  canse 
other  than  her  dislike  of  him,  voluntarily  iMves 
tbe  home  of  her  husband,  and  r^uaee  to  return  or 
cohabit  with  him  for  e  period  of  more  than  three 

Sears,  although  she  Is,  in  good  faith,  requested  by 
le  husband  to  do  so,  the  husband  wilL  under  Code 
W.  Va.  18S7,  c.  04,  S  7,  be  entitled  to  a  divorce  from 
the  bond  of  matrimony.— AlUce  r.  Alkire,(W.  Va.) 
11  B.  B.  11. 

4.  Where  a  wife  whohasleftherhusbandflles 
a  bill  for  divorce  and  Simony  vvithin  less  tiian 
three  years  thereafter,  and  tiiat  period  elapses 
during  tbe  pendency  of  the  suit,  the  husband  may 
then  maln&in  a  cross-hill  for  divorce  on  the 
ground  of  desertion  for  three  years,  under  Code 
W.  Va.  1887,  o.  64,  S  7.~Uartln  T.  Martin,  (W. 
Va.)  lis.  K  13. 

5.  The  wrongful  conduct  or  justifiable  cause 
which  will  warrant  a  willful  separation  of  one 
married  person  from  the  other,  or  a  continuance 
of  it,  must  be  such  as  might  be  made  tlie  founda- 
tion for  a  Judicial  iaro«jeeding  for  a  divoroe  a 
tncfisa  et  tlW<ro.— Alklre  v.  Alkire.  11  B.  B.  11,  8» 
W.  Va.  517;  Martin  t.  Martin,  11  &  B.  12,  SS  W. 
Va.695. 

0.  Desertion,  to  ooosUtute  a  ground  for  abso- 
lute divoroe,  must  have  continuM  for  five  years, 

and  the  fact  that  the  husband  occupied  seiiarate 
apartments  from  bis  wife,  al.  her  Insistenee.  does 
not  constitute  desertion  on  his  park— Throokmor^ 
ton  T.  Throckmorton,  (Va.)  U  S.  £.  388. 

Pleading. 

7.  A  petition  for  dlToroe  which  alleges  thet  de> 
fsndant  'became  violently  Jealous  of  her,  the  aM 
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pkdQttff,  aod  began  to  tnat  her  erad^Bndbutw- 

roiul7,  flo  as  to  endanger  her  Kfe,— ffequestly  st 
nigbt,  when  no  other  person  In  the  hoau  was 
awake,  taking  his  list  and  threatentnffto  mash  her 
tmina  ont,  "—does  not  show  with  sufficient  oer- 
talnty  the  ciroamstanceft  under  which  the  threats 
were  made.— Jackton  t.  Jaokson,  (N.  C)  11  S.  B. 
ITS. 

Bridenoe — SnfSoienoy. 

8.  The- unsupported  testiBiony  of  the  wife  tiiat 
her  husband  has  committed  adulteiy,  and  that  she 
bases  the  atatemflotOB  what  ahe  hu  beard  and  seen 
and  what  he  has  told  her,  is  not  sufficient  evidence 
of  adnliexy  to  warrant  the  gnintirg  of  a  divorce. 
Where  she  does  not  testify  what  she  saw  or  heard 
jr  what  he  told  hw.— Martin  v.  Martin,  fW.  Va.) 
U  S.  E.  13.  , 

9.  In  a  suit  for  absolute  divorce,  a  charge  of 
adultery,  which  is  denied  by  answer  ui^er  oath,  Is 
not  sustained  by  the  evidence  of  a  wltnesa,  whose 
credibility  was  impeached,  and  who  waa  shown  to 
have  been  actively  engagM  In  procuring  evideooe 
for  plaintiff,  at  her  expense,  and  who  said  that  he 
waa  authorixed  to  tell  one  that  if  he  would  testify 
for  plaintiff  be  would  be  provided  for  In  the  future. 
—Throckmorton     Throckmorton,  (Va.)  11  8.  E, 

m 

Alimony  for  life  of  wif^. 

1U.  A  decree  granting  a  wife  alimony  during 
her  life-time  is  erroneous,  as  her  right  to  alimony 
oeases  with  the  death  of  the  husband.— Martin  v. 
Martin,  (IT.  Va.)  U  S.  B.  ISl 

Doonments. 

Sea  JSmdeitoe,  U-SL 

DOWEB. 

Mortgage  by  wife,  see  Bttaband  and  Wife,  9. 

How  barred— Antenuptial  oontraot. 

1.  By  an  antenuptial  oontraot  entered  Into  be- 
tween complainant  and  H.,  the  former  agreed  to 
relinquish  forever  all  right,  title,  or  interest  in 
and  to  any  part  of  H.'b  estate;  to  never  claim^  at 
law,  or  otnerwlse,  "as  she  would  acquire  and  be  en- 
titled to  in  the  estate  of  H., "  any  part  of  his  prop. 
eTl7  by  reason  of  the  marrtage;  that  complainaat 
Bhoold  never,  in  the  future,  ooquire  any  property 
of  H.  farther  than  he  might  ooav^  to  her  by  deed 
or  will;  and  that  H.  Bhould  at  all  times  during  his 
life  have  the  right,  independent  of  complainant,  to 
convey  any  part  of  his  real  estate  without  theoou- 
•ent  of  complainanL  Held,  that  complainant's 
right  of  dower  was  not  barred  by  snob  oontraot.— 
ffinUe  V.  Uinkle,  (W.  Va.)  11  9.  B.  WHI. 

 Mortgage. 

2.  A  husband  executed  a  mortgage,  tn  which 
he  was  loined  by  his  wif&  on  his  laud  and  certain 
personal  property.  He  then  executed  a  second 
mortgage  on  the  personalty  to  secure  another  debt 
to  the  same  person,  and  agreed  to  a  sale  of  the 
property  undei  this  mortgage,  and  directed  the 
proceods,  except  those  from  a  mule  and  wagon,  as 
to  which  there  was  no  direction,  to  be  applted  to 
the  second  debt.  HelcL  that  the  proceeds  of  the 
mule  and  wagon  should  \te  applied  to  the  satis- 
faction of  the  first  mortgage  in  exoneration  of  tiie 
wife's  Inchoate  right  <n  dower,  as  she  became 
surety  fbr  her  husband  by  executing  the  mortgage. 
—Gore  V.  Townsend,  (N.  C.)  11  sTb.  100. 

AsBigament  of  dower. 

S.  Where  the  widow  is  a  defendant  in  a  suit  to 
subject  a  decedent's  land  to  the  payment  of  his 
debta.  and  has  not  elected  to  take  the  value  of  her 
dower  in  money,  her  dower  should  be  aaalgned  be- 
fore sate  of  the  land  la  decreed. — Kilbreth  t.  Boots' 
Adm'r.  (W.  Va.)  11  S.  E.  21. 

4.  Under  Gen.  Bt.  S.  C.  S$  2385,  2288,  provid- 
ing that  allotments  of  dowershall  be  admeasured 
by  commissioners,  and  tha^  when  lands  cannot 
be  equally  divided  without  manifest  disadvan- 
tage, the  oommlsaioners  shall  asaess  a  sum  of 
moiugr  to  the  widow  in  Ilea  of  dower,  etc.,  it  Is 


encr  forflia  oonrfcto  orderaii  adint 


land 


allotment,  both  in  lands  which  have  boen  sold 
pending  an  appeal  from  a  former  order  of  sale, 
and  other  unsold  lands,  and  in  the  order  to  pro- 
vide "that  no  dower  in  kind  be  admeaaored  in 
any  lands  sold,  the  object  being  [is  ]  to  include 
in  the  valuation  of  dower  set  off  all  that  ahe  is 
entitled  to  for  dower  in  the  lands  already  aold, " 
for  such  an  orisr  has  tba  efleot  of  nreventiae  toe 
commlsaioDCM  from  performing  their  wiiolo  atttj. 
-JelMm  V.  Allen,  (870  US.  E.  7M, 

Sale  of  land^Dower  in  prooeedo. 

5.  Ff^idlng  an  appeal  from  an  order  adjudg- 
ing a  widow  not  to  be  entiUed  to  an  allotment  at 
dower  In  the  lands  of  her  deceased  husband,  apor- 
tion  of  t2te  lauds  weresoldundara  provision  of  tiie 
ordef ,  from  which  provision  she  did  not  spetdflc- 
ally  appeal,  and  to  suspend  which  sh»  did  not  flle 
a  bond.  On  appeal  she  was  adjudged  entitled  to 
dower  in  the  lauds.  Held,  on  an  appeal  firam  an 
order  of  allotment  In  the  lands  npon  a  remand, 
that  by  not  staying  the  sale,  and  by  not  objecting 
thereto  when  the  lands  were  8old,Bhe  became  bound 
thereby,  and  her  right  at  dower  in  those  parcels 
was  transferred  from  the  property  itself  to  the 
fund  produced  by  the  sale;  and  that,  as  to  the 
lands  wUoh  w«re  sold,  no  writ  of  Acnnx  aboold 
have  been  issued.— Jefbiea  t.  Allen,  (8.  C.)  11 8. 
B.  76i, 

Druggists. 

Sale  of  Uquor  by,  see  Intoxicating  Ltguar.  t,  4. 

Due  Farooem  of  Iaw. 

See  OovutttutUmal  £mo,  It. 

Duross. 

SetUement  made  nnder,  see  .^Iceord  and  SotltfnO' 
tfoiu 

Injection. 

Of  passengers,  see  Carrtert,  97, 28. 

EJECTMENT. 

Beouri^  for  eoata,  see  Costo,  & 
Severance,  see  Aetfont,  8. 

Title  to  support. 

1.  Piaiutiffsin  eJeotmeuL  on  proof  tiiataoertaln 
person  died  in  possession  of  the  premises,  aAd  of 
title  derived  from  him  through  his  heirs  or  devi- 
sees, are  entitied  to  recover  as  against  one  who 
subsequenUy  took  possession  of  the  land  without 
any  legal  right,  and  who  was  not  in  a  position  to 
avail  himself  of  title  by  presoription.— Barley  v. 
Kennedy,  (Ga.)  U  S.  B.  lOBl. 

9.  A  decree  in  favor  of  the  i^inUff;  and 
against  the  beirs  at  law,  agents,  attorneys,  and 
transferees  of  the  grantees  named  in  an  ontstand- 
ing  deed  from  one  through  whom  he  claims  title, 
directins'  all  of  the  defendants  to  convey  to  him, 
and  enjoining  them  from  selling  or  iuterfering 
with  the  lands  described,  creates  a  perfect  equity 
therein,  on  which  an  action  in  ejectment  may  be 
maintained.— Dodge  v.  Spiers,  (Oa.)  11  8.  E.6ia 

8.  Where  both  parties  claim  nnder  a  common 
source  of  title,  plaintiff,  to  make  a  prima  facte 
ease,  need  only  show  a  better  title  than  defend- 
ant's, and  the  latter  cannot  show  a  better  title  than 
plaintilTs  in  a  third  par^.— Btmdi  T.  Smith,  <K. 
0.)  11 8.  B.  m. 

Defenses. 

4.  A  deed  offered  In  evidenoe  by  defendant  la 
ejectment  as  a  link  in  his  chain  of  title  may  be 
atiaitked  for  fraud,  though  no  mention  baa  been 
made  of  it  In  the  pleadings.- Helms  t.  Chceen.  OS. 
a)  11  8.  E,  4TO. 

Pleading. 

5.  A  complaint  in  ejectment  Is  baC  "m  demur- 
rer which  states  that  the  defendant,  a  railwi^  ooin- 
pany,  entned  upon  and  took  possession  of  •  strip 
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of  land,  on  wlilob  toooMtnict  ite  road,  imlawfiiUy, 
ana  wiuumt  tbe  oomentof  tbe  platatlto,  who  wem 
Boiaed  and  poaaeaaed,  and  tbat  U  ia  now  in  unlaw* 

ful  posaeMlon,  and  nnlawfally  withholda  it;  tha 
oomplaint  not  showing,  also,  that  tbe  oompaoy  liad 
not  aoQnirad  a  ilgbt  to  enter  bjr  ita  exercise  of  tbe 
power  of  emtaent  domain.— TraUdnB  r.  Augasta 
&  K.  R.  Ca,  (S.  a)  11  B.  E.  flOS. 

 BlU  of  partionlani. 

6.  In  ejectment  against  aereral  Oefandant^ 

when  a  severance  is  granted,  eacb  defendant  shonla 
bo  required  to  file  a  ntU  of  particulars  under  Code 
N.  C.  I  359,  describing  the  land  claimed  by  him, 
and  disclaiming  as  to  the  balance.— Bryan  v.  B^- 
vejr,  (N.  C.)  llS.B.fiiOL 

Xhridenoe. 

7.  In  ejectment,  tbe  burden  Is  on  tbe  plaintiff 
to  establish  his  right  by  tbestrengl^  of  his  own  ti- 
tle; and  a  denial  of  title  in  the  answer  places  on 
him  tbe  burden  to  establish  tbe  gennineneas  of  tba 
nignatnre  to  a  deed  under  which  he  claima  tltiLOi. 
—Weaver     Whtlden.  (8.  C.)  11  S.  E.  6li6. 

8.  Where  plaintiff  in  ejectment  baa  intro- 
duced a  grant  from  the  state  to  "J.  M.,  of  W. 
county, "  dated  December  3,  182i>,  a  deed  from  "J. 
IC.,  Jr.,  of  W.  ooun^,"  which  states  that  the 
land  was  granted  to  tJie  grantor  th^vln  on  De- 
cember 2,  1S25,  is  admissible,  where  it  is  shown 
to  come  from  the  proper  COS  tody. — Swioord  t. 
Hooks^Ga.)  11  S.  E.  863. 

9.  Where  the  person  in  potnomionof  the  deed 
produces  a  letter  In  the  handwriting  of  the  admin- 
fstrator  of  the  grantee  therein,  stating  that  he 
sends  him  the  deeds  therewith,  and  advising  him 
to  commence  suit,  this  is  suffloient  evidence  that 
the  deed  comes  from  the  woper  custody. —Swl- 
cord  T.  Hooks,  (Gn.)  11  S.  E.  B6S. 

10.  Tbe  payment  of  taxes  on  land  nnte  litem 
motfim,  by  a  party  not  in  uctnal  possession,  ia  evi- 
dence to  oe  weighed  by  tbe  jury  In  passing  on  an 
issue  involving  the  title  to  the  land.— ElUa  v. 
Harris,  (N.  C.)  11  8.  E.  m 

11.  DeclaraiioQS,  while  in  possession,  by  a  per- 
son through  whom  plaintiff  traces  his  title,  show- 
ing that  be  claimea  less  mnd  than  plaintiff,  are  ad- 
misaible.-£Uia  v.  Harris.  (N.  C.)  11  &  £.  248. 

 Weight  and  snffioimcy. 

13.  It  is  error  in  ejectment  to  direct  a  verdict 
far  plaintiff,  who  has  introduced  a  grant  to  "J. 
H.,^  and  a  deed  from  '*J.  M..  Jr.,^  as  it  Is  a 
question  for  the  Jury  whethor** J.  U. "  is  the  same 
person  as  ''J.  M.,  Jr. "— fiwicord  T.  Hooks,  (Oa.) 
11  8.  E.  86S. 

15.  Where.  In  ejectment,  there  is  some  evi- 
dence tending  to  identify  portions  of  the  land 
to  which  plaintiff  makes  a  showing  of  Utle,  it  is 
error  to  refuse  to  submit  tbe  case  to  the  jury  on 
tbe  ground  tbat  such  portions  have  not  been  iden- 
tified by  a  survey  under  an  order  of  court,  where 
the  rule  of  court  providing  for  such  surveys  does 
not  require  a  survey  in  all  cases,  and  the  land  may 
bo  located  by  any  other  competent  evidence. — Pat- 
terson V.  Creoshaw,  (S.  C.)  11  &  £.  890. 

InstFuotions. 

14.  In  ejectment,  a  charge  that  plaintiff  might 
show  title  "by  adverse  possession  for  seven  years 
under  known  and  visible  boundaries,  under  color- 
able title, "  if  erroneous  aa  requlrliw  possession  in 
tooliteralasense,  wascuredb^thenirtberinstmo- 
tion  that  if  a  certi^n  lot  was  included  in  the  deed 
under  which  plaintiff  claimed,  and  if  he  and  the 
agenta  of  his  grantors  had  rented  tlust  lot  and  given 
it  in  for  taxes  for  seven  years,  then  their  posses- 
sion of  the  lot  "would  by  law  be  extended  to  the 
boundaries  of  tbe  deed,  and  tbe  plaintiff  would, 
*  *  *  by  oonstmctton  of  law,  be  In  possession  of 
the  whole.  "—Springs  t.  Schenol^  (N.  C.)  U  S.  B. 

Allowance  for  improvements. 

16.  Where  defendant  had  neither  an  equitable 
Qor  a  legal  title  to  the  land  in  controversy,  he  is 
DOt  entitled  to  a  set-off  for  improvements  made  by 
taim  thereon,  beyond  the  valuB  of  the  masne  proflU. 
— Vlelds  V.  Carlton,  (&a.)  11 S.  E.  124. 


BI«EOnONS  AND  VOTHBB. 

Contesting  validity  of  election,  see  Quo  Warranto. 

Notice  of  election. 

1.  Where,  in  executing  a  power  conferred 
the  city  charter  upon  a  majority  of  the  city  ooun- 
oil  to  order  an  election  for  mayor,  "by  giving  at 
least  ten  daya'  notice  in  uiy  one  or  more  of  the 
city  papers,"  (Acta  Oa.  IStW.  p.  S89,)  an  attempt 
was  made  to  give  the  reqnialte  notice  in  two  pa- 
pers, but  it  was  given  In  one  only,  the  power  waa 
well  executed,  and  an  election  held  pursuant  to 
the  charter  and  tbe  published  notice  was  valid, 
and  the  person  elected  was  entitled  to  the  ofOoe.  — 
City  Coun<^  of  Waytntwa  T.  Tonmaus,  (Qu.)  11 
a  E.80S. 

Begtetrstlon  of  voters. 

5.  Acts  Ga.  1879,  p.  123,  {  2.  which  mokes  regis- 
tration a  qualification  for  voters  at  "elections  for 
mayor  and  aldermen"  in  tbe  ci^  of  Albany, 
does  not  require  registration  before  a  special 
election  to  ascertain  whether  two-thirds  of  the 
qualified  voters  are  in  favor  of  bonding  the  city  for 
the  erection  of  public  water-works;  section  0  clear- 
ly indicating  toe  legislative  intent  to  restrict  reg- 
latratioo  in  the  city  of  Albany  to  elections  for  mayor 
and  aldermen  by  authorizing  the  mayor  and  ooun- 
cil  of  certain  ciuea  in  the  state,  not  including  the 
city  of  Albany,  to  provide  for  registration  before 
"any  and  all  municipal  elections.  T— Stephens  v. 
City  of  Albany,  (Ga.)  11  8.  E.  150. 

8.  Tbe  act  inrther  provides  tbattbe  list  for  the 
registration  of  voters  desiring  to  vote  for  mayor 
and  aldermen  shall  be  opened  on  the  first  Monday 
in  October,  and  shaU  oe  finally  and  abaolntely 
closed  on  thefirst  Monday  In  November.  It  also  de- 
clares that  no  ];>erson  shall  bo  entitled  to  register 
who  has  not  been  a  resident  for  one  month  im- 
mediately preceding  tbe  opening  of  the  list  Held, 
that  Code  Qo.  1 5l)t^',  which  provides  that  municipal 
elections  to  determine  whether  bonds  shall  be  is- 
sued shall  be  held  "under  the  same  rules  and  reg- 
ulations tbat  elections  for  ofllcers  of  said  •  •  « 
municipality  *  *  *  are  held, "  does  not  validate 
the  action  of  the  mayor  and  aldermen  in  order- 
ing this  spedal  election  to  be  held  under  the  old 
registration,  two  months  after  it  had  closed;  thns 
denrlvlng  the  voters  of  an  onooitunitv  for  auali- 
fytng  themselves  as  voters  at  the  special  election. 
—Stephens  v.  City  of  Albany,  (Ga.)  11  8.  E.  :50. 

4.  CodeN.C.!2(Ul,  providing  that.  If  an  elect- 
or has  previously  registered  in  any  premnot  in  tbe 
county  in  which  he  resides,  he  cannot  again  regis- 
ter In  any  other  precinct  in  the  county  until  be 
produces  a  certificate  of  the  registrar  of  the  for- 
mer precinct  that  be  has  removed,  and  his  name 
been  stricken  from  the  registration  books,  applies  to 
bona  ftde  residents  who  neglect  to  obtain  such 
oertlflcate.— Teople  v.  Teague,  (ff.  aj  11  S.  £.  665. 

fi.  The  registrar  may  receive  auch  certificate, 
and  administer  tbe  oath  to  the  voter,  while  oat- 
side  the  precinct  for  which  be  is  acting,  and  enter 
the  name  on  the  registration  books  after  his  return 
home.— People  v.  Teague,  (N.  C.)  U  S.  E.  W15. 

Contest  —  Bvidenoe  ot  qnallfloation  of 

voter. 

6.  Where  an  elector  fs  allowed  to  deposit  bis 
ballot,  the  burden  is  on  one  who  Questions  its  lo- 
galitvto  establish  bis  dlaqnallQcatfon  by  a  prepon- 
derance of  the  evidence.— People  v.  Teague,  (N. 
C.)  ]1  as.  665. 

7-  The  record  of  the  Indictment  and  conviction 
of  a  voter  of  a  crime,  previous  to  an  election,  la  ad- 
missible to  show  that  lie  voted  fraudulently.— Peo- 
ple V.  Teague,  (N.  C.)  11  S.  B.  665. 

8.  In  a  contested  election  case,  after  offering 
evidence  tending  to  show  that  a  voter  voted  against 
a  contestant,  such  voter  is  considered  a  party  in 
interest  as  against  such  contestant,  and  his  decla- 
rations made  at  or  before  the  time  of  voting,  tend- 
ing to  show  his  want  ot  qualification,  are  admisal- 
ble  against  defendant.— People  v.  Teague,  (N.  C.) 
U  a  £.  666. 

9.  The  deolaration  of  a  voter  that  be  was  bom 
In  1866,  (whicb.  If  true,  would  have  nuule  him  loaa 
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than  21  years  old  at  tfaa  date  of  registrsUon,)  made 
to  the  resistrar  when  first  examined,  is  admissible 
to  show  that  he  was  a  m  Inor,  thongh  he  afterwards 
returned  to  the  registrar  with  a  straneer,  who 
swore  that  he  was  over  91  Tears  old.— FMnde  t> 
Teagne,  (N.  C.)  11  S.  B.  606. 

10.  The  testimon 7  of  the  tax  oolleotor  of  a  pre- 
(^nct  In  which  the  election  was  held,  who  m&ue  It 
his  duty  to  look  up  every  resident  the  precinct, 
that  a  certala  voter  was  tkever  thrnvnul  a  few 
months  before  the  election,  and  never  paid  a  tax 
there,  that  the  dayUfter  the  election  he  saw  him 
buy  a  ticket  for  an  adjoining  state,  and  tbat  he  had 
never  returned,  is  properly  submitted  to  the  Jury 
as  teudiog  to  show  that  such  voter  never  acq,uirea 
a  reeidence  in  the  precinct  to  entitle  him  to  vote. 
—People  v.  Teague,  (N.  C.)  11  B.  E.  6(B. 

11.  Where  a  voter  has  been  in  the  habit  of  leav- 
ing his  home  in  another  county  every  summer,  and 
ooming  to  the  county  in  which  the  election  was 
held,  for  the  purpose  of  working  there,  and  re- 
turning to  the  other  county  after  the  season  was 
over,  and  tesUfles  that  he  uonsldered  the  county  in 
which  the  election  was  held  his  home,  bis  true  res- 
idence is  a  ouestloB  for  the  jury.  —  People  v. 
Teague,  (St.  C.)  11  B.  B.  665. 

Contest — For  whom,  disquallfled  persons 
voted. 

IS-  It  Is  for  the  trial  Judge  to  say  whether  the 
evideooe  tending  to  show  the  illegality  of  a  partic- 
ular vote  is  sufficient  as  a  foundation  for  compel- 
ling the  voter  to  tell  for  whom  he  voted.— People 
V.  Teague,  (N.  C.)  11  S.  E.  666. 

IS-  Where  It  does  not  appear  from  direct  testi- 
mony for  what  candidate  ao  unqu^lfied  voter 
voted,  the  fact  may  be  shown  by  circumstantial 
evidence.— FeoDle  v.  Teague.  (N.  C.)  11  S.  E.  665. 

11.  The  fact  tbat  a  certain  person  was  engaged 
in  handing  ont  tickets  for  one  of  the  contesting 
candidates,  and  for  do  other  person^  and  that  he 
gave  a  ticket  to  an  Elector,  and  "voted  him,*'  is 
competent  evidence,  aa  tending  to  show  for  whom 
such  electcv  voted.— People  T.  Teague,  (S,  C.)  11 
&E.665. 

Ifi.  In  a  oontested  election  case,  evidence  as  to 
how  a  voter  would  have  voted,  or  offered  to  vote, 
who  was  challenged,  and  who,  by  reason  of  the 
great  number  of  voters,  f^led  to  have  his  challeoge 
heard,  so  that  he  could  in  fact  vote,  is  iaadmiesi- 
ble.— People  v.  Teague,  (N.  C.)  11  S.  E.  665. 

16.  Evidence  tbat  a  voter  got  a  ticket  from  a 
table  at  the  polls,  where  only  defendant's  tickets 
were  distribated,  and  from  a  known  agent  of  de- 
fendant, and  "  came  dowQ  the  line  within  the  ropes 
and  voted, "  is  sufficient  to  go  to  the  jury  as  tend- 
ing  to  show  that  be  voted  for  defendant.— People 
T.  league,  (N.  C.)  11  S.  E.  665. 

Indictment. 

1.  Code  S.  C.  I  10I4>  provides  that,  when  any 
agent  shall  fraudulently  convert  to  his  own  use  any 
money  or  valuable  security  belonging  to  any  other 
person,  he  shall  be  guilty^  of  felony,  and  be  pun- 
ished as  In  cases  of  laroeny.  Section  1030  provides 
that,  in  indictments  for  embezzlement,  it  ahidl  be 
anfflcieat  to  allege  the  embezzlement  to  be  of  mon- 
ey, without  specifying  any  particular  coin  or 
valuable  security.  Section  1183  provides  that 
it  shall  be  sufficient  if  the  indictment  express 
the  charge  against  defendant  in  an  Intelligible 
manner,  and  sufficient  matter  appears  to  enable 
the  court  to  proceed  to  judgment.  Held,  that  an 
indictment  wnich  charged  a  fiduciary  relation  be- 
tween defendant  and  another;  that  defendant,  by 
virtue  thereof,  received  a  note  of  the  value  of  five 
dollars  on  account  of  his  employer:  and  tbat  he 
fraudulently  embezzled  and  made  wav  with  the 
note,— was  aufflcietit.— State  v.  Fain,  (it.  C.)  11  S. 
£.598. 

3.  Where  A.  and  B.  are  charged  with  embez- 
zlement in  one  count,  and  in  another  count,  In  the 
same  bill,  A.  is  charged  with  the  same  act  of  em- 
bezzlement, this  is  not  a  misjoindertbut  the  latter 
count  Is  mere  surplusage.— State  v.  Harria,  (N.  C.) 


8.  Where  aa  IndiotmeDt  obargw  laroei^  tmS 

embezzlement  of  the  same  artbde  in  one  oonDt^  the 
indictment  is  good  for  embesslraieDt,  notwith- 
standing the  charge  of  larceny.— State  t.  Harria, 

(N.  C.)  11  &  E.  877. 

Soffloienoy  of  evidence. 

4.  In  a  prosecution  for  embezzlement,  evidence 
that  defendant  received  a  note,  whlnh  was  of  aome 
value,  from  the  payee,  to  eoUecfc;  tbat  he  anrrea- 
dered  the  note  to  the  maker  for  a  benaflt  to  him- 
self, and,  when  called  on  for  the  proceeds,  said 
that  he  hod  not  ooUeoted  the  note,  but  had  mialoid 
it,  is  sulflolent  to  go  to  the  Jury,  thongh  the  Taloe 
of  the  note  la  not  anown.— Stat*  v.  Fun,  (N.  G.)  11 
&S.B98. 

BMINBNT  DOMAIK. 

Constitattonai  law— Pablio  nse. 

1.  The  pnbllo  have,  as  regards  a  highway, 
merely  the  right  of  passage  along  and  over  it,  the 
absolute  property  remtdnlng  In  the  owner  of  the 
soil  from  whom  the  right  of  passage  was  acqni  red ; 
and  the  erection  of  poles,  and  the  strlngiaK  of 
wires,  by  a  telegraph  company,  along  such  hlgb- 
way,  IS  an  additional  servitude,  and  conatltntea  a 
taking  of  private  properbr  for  pobUo  use. — Weat- 
em  Union  TeL  Co.  v.  WlUUms,  (Va.)  U  S.  S.  106.* 

 Bight  to  compensation. 

8.  AotVa.  ^b.  10,  1880,  (Code  |t  1987-1890.) 
which  authorizes  any  telegraph  oompaay  to  con- 
struct and  operate  its  line  along  any  public  road 
in  the  state,  provided  the  use  of  sucli  highway  is 
not  obetructM,  in  so  far  as  It  fails  to  provide  for 
additional  compensation  to  abutting  land-owners, 
violates  the  oonsUtutlonal  prohibition  of  the  tak- 
ing of  private  property  for  public  use  without 
compensation.— Western  Unitm  Tel.  Co.  v.  Will- 
iams, (Va.)  11  &  E.  lOQb 

The  power. 

8.  A  railroad  companyunder  thepower  ^ren 
in  Its  charter  to  "enter  upon  any  conTcnient 
lands,  and  to  cut,  quarry,  and  take  and  carrv 
away  therefiram  wood,  stone,  gravel,  or  oarth 
which  might  be  deemed  neoeasair.*'  etc.,  it  be 
ing  lowided  tbat  for  all  Incidental  injoties  to  in- 
oloeures,  crops,  etc.,  compensation  shall  be  made, 
to  be  ascertained  by  commissioners,  in  case  the 
parties  cannot  agree,  has  no  power  to  condemn 
land,  or  ascertain  the  compensation  for  material 
before  it  is  taken. — Richmond,  P.  &  P.  R.  Col  v. 
Knopf,  (Va.)  11  B.  B.  881-  . 

4.  Act  Ga.  Nov.  7. 1889,  requiring  the  railroad 
company  named  therein  to  run  through  the  town 
of  T.  if  the  citizens  of  T.  will  pay  the  excess  of 
the  cost  of  that  route  over  tbeone  proposed  fcvttaa 
railroad  company,  does  not  afflect  the  right  of  the 
company  to  proceed  to  oondemn  a  right  of  way 
wherever  it  may  see  fit,  before  the  cost  of  the 
route  through  T.  aas  been  determined  and  its  citi- 
zens have  signified  their  willingness  to  pay  the  re- 
quired amount.— Maoon  A  B.  K.  Co>  v.  Stamps 
(Oa.)  lis.  B.  442.  ^ 

Property  sutyeot  to. 

6.  V&derCode  W.  Va.c.  63,  i  7,  provldlof?  thut 
one  internal  improvement  company  may,  in  the  ex- 
ercise of  eminent  domain,  take  the  real  estate  of 
another  internal  Impi-ovement  company  in  the 
same  manner  and  generally  under  the  same  condi- 
tions that  it  may  take  the  lands  owned  by  olbers. 
provided  the  lands  proposed  to  be  taken  are  not 
necessary  to  the  enjoyment  of  its  franchise  by  de- 
fendant company,  a  bridge  company  may  take  35 
feet  of  the  land  owned  by  another  bridge  company 
when  not  used  by  the  latter  in  the  exercise  of  its 
franchise.— Wheeling  Bridge  Co.  v.  Wheeling  & 
Bebnottt  Bridge  Co.,  (W.  Va.)  U  8.  E.  1009. 

Compensation. 

6.  Though  land  In  the  possession  of  tenants 
has  been  condemned  as  the  proprarty  of  the  lond- 
lord,  and  all  damages  thereto  by  reason  of  tafciTig 
for  a  railroad's  right  of  way  have  been  paid  to 
blm,  the  company  u  liable  to  the  tenants  for  inju- 
ries toorc^oooasloned  bjroattte  gettingin,  wbws 
it  was  due  to  the  removal  oj  the  company,  after  tb» 
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oondemtiation.  of  oatUtt-piairdi  nmlnttliiad  1^  it 

theretofore.— Rome  A;  C.  C.  Co.  t.  Jennlnge, 
<Oa.)  U  a  E.  880. 

7.  In  an  action  agaioat  a  eoontr  for  damagea 
to  plaintiff's  lot,  reralttniF  flrom  tbe  constniotTon 
of  approaches  to  a  bridge,  the  measure  of  dam- 
BRee  is  tlie  actual  deputation  In  the  market 
value  of  the  lot  oaosed  by  the  work  complained 
of.— Smith  T.  Floyd  County,  (Gb.)  11  P.  S.  850. 

Fractioe— Bight  to  jury  trial. 

8.  The  right  of  defendant,  In  a  prooeediog  to 
cMDdemn  laod  tor  railroad  purposes,  to  insist  that 
isny  issues  raised  by  the  pleadiugs  should  be  framed 
by  the  clerk,  and  traasmitted  to  the  superior  court 
for  trial  by  jury.  (Code  N.  0.  1945,  1946.)  la 
waived  by  the  failure,  before  the  order  appoiating 
commlsaiouera  is  made,  to  Insist  upon  a  Terdtct 
upon  the  controverted  facts,  and  should  not  be  re- 
stored against  the  protest  of  plaintiff.— Chowan  & 
&  B.  Ca  r.  Farker,  (N.  a)  U  a  IE.  as& 

Bemediea  of  land-owners. 

9.  Under  section  29  of  the  charter  of  the  TT.  N. 
C.  U.  R.  (Laws  N.  C.  1855,)  proTidiufftbat  "it  shall 
be  presumed  that  the  lattd  over  waloh  the  road 
may  be  oonatructed,  together  with  100  feet  on  each 
aide  thereof,  has  been  granted  by  tbe  owner, 
*  *  *  provided  he  does  not  file  a  petition  for 
damages  in  two  years, "  the  railroad  oooipany  Is 
not  liable  Id  damages  for  removing,  after  two 
years  from  the  cODstruction  of  the  road,  a  house 
erected  by  the  compaoy  on  ita  right  of  way  over 
plaintiff's laod,  and  used  by  the  company  as  '*adln- 
□er-house, "  though  the  company  has  made  no  ef- 
fort to  purchase  toe  land  on  which  the  house  was 
erected!— Uudger  v.  Richmond  &  D.  R.  Co.,  (K.  C.) 
11  8.  K.  61S. 

10.  Under  Const.  Oa.  1877,  (Code,  i  5024,}  pro- 
viding that  "piivate  property  shall  not  be  taken 
or  damaged  for  pahllo  parpoaes,  without  last 
and  adequate  compensation  being  first  paid," 
and  Code  Oa.  }  491,  declaring  comities  liable  to 
suit,  a  right  of  action  exists  against  a  county  for 
damiaging  private  property  for  pubUo  nses  In  con- 
structing the  approaches  to  a  county  bridge, 
thereby  elevating  the  road-way  above  an  adja- 
cent tot  so  as  to  binder  access  to  the  lot  from  the 
xoad.— Smith  v.  Floyd  County,  (Oa.)  11  8.  E.  850. 

11.  A  complaint  against  a  city  for  injury  to 
land  alleged  thatplaintifl  sold  part  of  her  land  in 
the  city  to  one  ZT.,  who  convoyed  it  to  tbe  city ; 
thai  tbe  city  opened  a  public  street  on  it  adjoining 
tbe  residue  of  plaintiff's  land,  thereby  bounding 
anoh  residue  on  three  sides  by  streets,  rendering 
it  unsightly,  and  depriving  It  of  all  privacy;  that 
it  filled  up  a  well  on  tbe  lot  conveyed,  which 
plaintiff's  tenants  had  a  right  to  use;  and  that 
plaintiff  feared  sidewalk  assesameuts  on  three 
■ides  of  her  property.  Held,  tbat  It  did  not  state 
a  cause  of  action  for  taking  private  property  for 
public  use  without  compensation.— Peel  t.  Cttj  of 
Atlanta,  (Oa.)  11  8.  £.  682. 

19.  Aot  Oa.  1888,  p.  189,  provided  that  a  street- 
railway  company,  u  It  damaged  the  property  oE 
any  person  In  constmcUng  Its  road,  shoula,  before 
proceeding  with  the  oonsmiotlon,  pay  the  amount 
of  the  damage.  Held,  that  the  payment  of  the 
damages  was  a  condition  precedent  to  the  construc- 
tion of  the  road.— Qeorgla,  8.  &  F.  B.  Co.  v.  Ray, 
(Ga.)  11  S.  E.  882. 

 InjunctioD. 

18.  Where,  under  Act  Oa.  1888,  p.  13,  a  street 
ndlway  company  was  to  pay  all  damages  arising 
from  Uie  construction  of  tbe  road  as  a  condition 
precedent,  a  property  owner  may  enjoin  the  oon- 
struction  on  non-payment  of  damages  due  him, 
though  theact  providea  that  either  party  may  have 
the  temages  assessed.— Oeorgla,  S.  &  F.  B.  Co.  v. 
Bajt  (Oa.)  II  S.  E.  882. 

EQUITY. 

See,  also.  Creditors^  Btil;  Fraudttlent  Convey- 
ances: Ir^unction;  MorUjagea;  ParMkm;  Re- 
ceivers ;  Specific  Performance;  Tntsta. 

Decree  on  judicial  sale,  see  Judicial  Sale,  I,  3. 

Relief  against  judgment,  aaa  Judpnient,  86-40. 


JnriBdioiion—Adeqnst*  remedy  at  law. 

1.  Under  the  Georgia  practice  it  la  error  to 
dismiss  a  bill  on  the  gronoa  that  plaintiff  has  an 
adequate  remedy  at  law,  where  the  Dili  states  facts 
sufBctent  to  enable  plaintiff  to  recover  for  breach 
of  contract,  and  where  it  is  filed  in  the  superior 
court,  which  has  both  common-law  and  equity  ju- 
risdiction, no  demurrer  to  it  being  Interposed  at 
the  first  term  after  It  was  filed.— Brantley  t.  Mayo, 
(Oa.)  11  B.  B.  804. 

 Beformatlon  of  contract. 

2.  In  a  suit  by  the  owners  of  the  fee  to  recover 
lands  after  the  termination  of  a  life-estate  there- 
in, the  defendant  claimed  that  the  Intention  of  the 
parties  to  a  deed  ander  which  be  held  was  to  give 
a  fee,  but  by  mistake  tbe  word  "heirs"  bad  been 
omitted  from  the  proper  place.  Held,  tbat  he 
could  not  invoke  the  equitable  power  of  reforma- 
tion wltbout  formally  pleadlngthe  mistake.— An- 
derson V.  Logan,  (N.  C.)  U  B.1E.  881. 

 Beadsalon  of  oontraot. 

8.  In  a  salt  for  the  cancellation  of  a  deed,  tba 

petition  alleged  that  plaintiff  contracted  with  his 
wife  that  she  should  nave  an  estate  in  his  proper- 
ty as  long  as  they  resided  In  M.,  but  that  the  deed 
should  be  surrendered  to  him  on  their  return  to  A. ; 
that  she  took  advantage  of  his  deafness,  and  ina- 
bility to  read  or  write,  and  directed  the  scrivener 
to  draw  the  deed  so  as  to  give  her  the  fee,  reserv- 
iqg  to  him  only  a  life-estate;  that  he  relied  on  her 
representations,  andslgned  the  deed  witboutknow- 
ing  its  contents,  and  tbat  she  refused  afterwards  to 
surrender  the  deed.  Held,  that  the  minda  of  tba 

Sartles  never  met  on  tba  contract  embodied  In  the 
eed,  and  the  petition  states  facts  sufficient  to  en- 
title plaintiff  to  tbe  relief  sought.— Carbine  t.  Mc- 
Cc^,  (Oa.)  11  S.  E.  051. 

4.  Under  such  olrcnmstanoes,  plaintiff  was  not 

Eillty  of  negligence,  asamatter  of  law,in signing 
e  deed  without  knowing  Ita  contents.— Carbine 
T.  McCoy,  (Oa.)  11  &.  E.  »L 

5.  In  an  action  to  set  aside  a  deed  of  a  general 
right  of  way  over  pi^ntifTs  land,  on  the  ground 
that  it  waa  procured  by  defendant's  fnwdulent 
repTOsentation  that  it  would  build  its  road  on  a 
line  which  it  had  surveyed  and  located,  the  answer 
simply  denied  fraud,  and,  as  a  separate  defense, 
alleged  that,  on  tbe  location  and  construction  of 
the  present  line  of  said  road  across  plaintiff's 
lands,  plaintiff  demanded  and  received  from  de- 
fendant $100  for  the  lloeose  and  privilege  of  con- 
structing said  toad  on  the  line  aa  located.  The 
jury  found  tbat  defendant,  after  adopting  the  Una 
on  which  the  road  was  constructed  aorosa  plain- 
tiff's laud  paid  plaintiff  $10U,  and  thereby  induced 

Slaintiff  to  let  the  water  out  of  his  mUl-pood  for 
)  days,  in  order  that  Uie  pood  might  be  crossed 
as  it  was  by  a  trestie,  Instead  of  by  buUding  eriba 
in  the  water.  Held,  that  this  did  not  show  a  rati- 
fication of  the  deed.— Allen  v.  Wllmliurtoii  ft  W. 
R.CO.,  (N.  C.)11S.  E.  676;  Id.828. 

6.  Where  <me  baa  conveyed  the  fee-simple  In- 
terest that  she  has  in  the  whole  of  a  traotof  land, 
it  ia  no  ground  frar' setting  the  deed  aside  tbat  tiie 
grantee  represented  to  her  that  she  had  only  a 
dower  Intereet  In  tbe  land,  where  she  did  not  be- 
lieve such  representations,  and  was  not  indnoedby 
them  to  make  tbe  deed, — Fenny  backer  t.  Istidley, 
(W.  Va.)  US.  E.  88. 

7.  Where  one  induoea  a  wUow  to  conTey  to 
him  her  Interest  in  certain  land  that  she  and  her 
husband  had  attempted  to  convey  to  other  parties 
theretofore,  his  silence  as  to  the  fact  that  there 
was  a  defect  in  her  acknowlednnentof  such  deed, 
rendering  it  void,  is  no  ground  for  setting  aside 
the  conveyance  to  bim,  there  being  no  ccmfidential 
or  fiduciary  relation  between  the  parties.— Fenny - 
backer  T.^Laidley.  (W.  Va.)  11  &  B. 

8.  A  iatber,aocordfng  to  a  long-fixed  and  often, 
expressed  Intention  to  make  provision  for  com- 
plainant, who  was  his  natu^l  daughter,  and  to 
whom  he  was  deeply  attached,  conveyed  part  of 
his  land  to  her.  His  intimate  daughter  and  her 
husband  afterwards  Importuned  htm.  with  bitter 
ti^xeats,  to  have  the  land  reconveyed  to  him.  He 
thereupon  went,  with  the  counsel  of  his  son-in-law, 
to  where  complainant  waa  visiting^  and.  In  tbe  ah- 
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Mooe  of  any  otte  to  represent  and  advlae  her,  no- 

wtlilngly  perBuaded  herto  sign  a  deed  which  he  bad 
taken  with  him,  alread;  prepared.  The  father  was 
at  the  time  old  and  feeble,  and  died  a  few  days  after- 
wards. Held,  that  the  deed  was  obt^ned  throogh 
undue  Influence,  and  sbould  be  set  aside.— Dana 
T.  Sbrauge's  ExT,  (Va.)  11  8.  E.  406» 

9.  The  inadegnacy  of  cODSlderation  which  will 
warrant  a  court  of  equi^  in  seUing  aside  a  deed 
must  be  established  as  of  tbe  date  of  the  contract. 
— Peanybacker  v.  Laldley,  (W.  Va.)  H  8.  E.  89. 

10.  Defendant  induced  plaintiff  to  sell  to  him 
for  $500  all  her  Interest  in  laud  worth  $330,000, 
which  had  formerly  belonged  to  her,  and  which 
she  and  her  hnabaud  had  conveyed  to  third  per- 
sona, who  were  then  in  poBsesston.  Her  interest 
In  such  land  depended  upon  a  defect  in  her  ac- 
knowledgment cn  such  deed  which  might  render 
it  Toid,  but  as  to  whose  materiality  legal  opinion 
was  divided.  Held,  that  the  contract  as  to  de- 
fendant, was  one  of  hazard,  and  the  price  waa  not 
so  inadequate  as  to  warrant  a  rescission  of  the 
sale.— Fumy baoker  t.  LiUdley,  (W.  Va.)  11  8.  E. 
80. 

11.  The  testimony  of  the  grantor  in  a  deed  con- 
veying all  her  interest  in  land  that  she  supposed 
when  she  executed  It  that  it  conveyed  only  hex 
dorrer  interest  is  not  sufficient  evidence  of  mistake 
to  warrant  the  sotting  aside  of  the  deed,  where  it 
Is  omtrodicted  by  the  testimony  of  three  or  four 
witoeeses  that  she  admitted  to  them  that  she  had 
sold  h«r  whole  interest  In  the  land.— Fennybaoker 
T.  Laidley,  (W.  Va.)  U  S.  B.  80. 

Jnrisdiotlon  — Flaoing  parties  in  itata 
quo. 

13.  Where  a  married  woman  gives  a  note  for 
tbe  price  of  land,  which  is  void  as  not  signed  by 
bar  Dusband,  under  Code  N.  C.  f  1826,  and  she  offers 
to  restore  the  property,  an  accounting  of  the  rents 
and  profits  and  purchase  money  paid  should  be 
taken,  that  the  parties  may  be  placed  in  atatu  quo, 
—Wood  V  "Wheeler,  (N.  C.)  11  S.  E.  680. 

 Marshaling  assets. 

18.  A  debtOT,  some  of  whose  credltora  had  ob- 
tained general  jndgnients  against  all  his  ^«per- 
ty,  sola  a  part  of  nis  land  tot  valuable  oonsider- 
ation,  and  conveyed  by  warranty  deed  with  cov- 
enants against  Incumbrances,  Other  creditors 
then  obtidned  general  Judgments,  and  afterwards 
all  the  property,  Inolnding  that  sold  by  the  debt- 
or, was  sold  nnider  eseoutions  on  the  older  judg< 
ments.  Held,  that  the  equity  of  the  purchaser 
from  the  debtor  to  have  the  older  Judgmento  satis- 
fled  ont  of  the  proceeds  of  the  property,  other 
than  that  conveyed  to  him,  was  8nperi(nr  to  the 
equity  of  Uie  Junior  creditors  to  have  the  older 
Jnclgments  satisfied  out  of  tbe  proceeds  of  the 
purchaser's  hmd,  in  which  they  could  not  share. 
— OaiCTiiles  v.  Gamble,  {Oa.}  11  8.  E.  88B. 

14.  Plaintiff,  purchaser  of  land  snbjeot  to  the 
Hen  of  a  senior  judgment  against  his  grantor, 
sued  to  eujoin  its  sale  to  satisfy  the  Judgment  till 
other  land  formerly  owned  by  bls-ffraotor,  and  also 
subject  to  the  judgment  lien,  nad  first  been  ex- 
hausted, and  made  the  grantees  of  such  other 
land  co-defendants  with  the  execution  creditor. 
Plaintiff's  grantor  had  mortgaged  two  tracts  to 
plaintiff,  and  sold  the  equity  of  redemption  In  one 
to  one  defendant,  and  then  sold  another  tract 
to  a  second  defendant.  After  thaL  plaintiff  bought 
the  tract  now  levied  on  at  foreclosure  sale,  and 
first  defendant  bought  at  tbe  same  sale  the  tract 
of  which  he  had  previously  purchased  the  equity 
of  redemption.  Held,  tbe  order  of  liability  to  the 
judgment  Uen  was— first,  the  land  sold  to  second 
defendant;  second,  the  land  bought  at  foreclosure 
of  themortg^ebyflrstdefendant;  and  Uist,  plain- 
tiffs tract.— Moore  v.  Trimmier,  (S.  C.)  11  8.  E. 
540,  652. 

16.  Where  a  persopsuooessively  mortgages  sev- 
eral  tracts,  all  subject  to  the  lien  of  a  senior  judg- 
ment, tbe  equities  of  redemption  remaining  In  tbe 
grantor  are  primarily  liable  to  tbe  judgment,  and. 
after  tbeir  values  are  ascertained  and  deducted 
from  it,  then  tbe  lands,  inveraely  to  the  order  of 
the  mortaagos.~Jloore  v.  Trimmier,  (8.  0.)  11  & 


16.  IB  sDoh  ease,  where  some  tracts  ai»  mart- 

gaged  and  some  sold,  and  then  the  mortgaged  lands 
are  sold  under  foreclosure  proceedings,  the  order 
of  their  liability  Is  determined  by  the  datea  of  the 
mortgages,  the  foreclosure  sale  being  referred  to 
the  mortgage,  and  thus  taking  precedence  of  tJw 
absolute  sale  made  subsequently  to  It;  but  the  value 
of  the  equity  of  redemptdoa  remaining  in  the  gran- 
tor must  be  deducted  oefore  enforcing  tbe  Judg- 
ment against  the  land  sold  after  the  mortgage. — 
Uoorev.  Trimmier,  (S.  O.)  11  S.  E.  MS,  S53. 

17.  Where  a  Judgment  creditor  has  estopped 
himself  from  resorUng  to  lands  primarily  tiaUe  to 
satisfy  his  Judgment,  he  can  only  enforce  it  against 
the  lands  next  in  order  after  deducting  the  "ntloa 
of  the  tract  from  which  he  is  estoppe£— Ifoore  v. 
Trimmier,  (S.  0.)  U  S.  B.  US,  658. 

IS.  Where  a  note  was  secured  by  s  mortTsge 
on  a  oertain  tract  of  land, :  n  which,  by  proceedings 
underasnbsequent  Judgment,  a  homestead  was  srt 
off,  the  mortgagee  mustexhaust  the  homestead  be- 
fore proceeding  against  the  rest  of  the  tcsct. — 
Bowen  v.  Borksdale,  (S.  C.)  11  S.  E.  MO. 

19.  The  liea  of  a  Judgment  was  subject  to  that 
of  a  prior  mortgage  given  by  the  debt(»*,  who, 
after  entry  of  theludgment,  purchased  land  in  an- 
other county,  and  had  it  conveyed  to  his  wife. 
She  executed  i  mortgage  on  this  land  as  addi- 
tional security  for  the  debt  for  which  the  first- 
mentioned  mortgage  was  given.  The  land  t^-..7- 
cred  by  the  first  mortgage  was  sold  under  the 
judgment.  Held,  that  the  purchaser  had  no 
equity  to  have  the  mortgage  given  iij  the  wife 
contribute  to  the  payment  of  ^e  debt.— -ITormaa 
r.  Norman,  (8.  C.)  11  B.  E.  1000. 

Laches. 

30.  In  a  suit  to  cancel  a  deed,  the  petition  al- 
leged that  plaintiff  contracted  with  his  wife  that 
she  should  have  an  estate  in  his  property  as  long 
as  they  resided  in  M.,  but  that  the  deed  shoold  be 
surrendered  to  him  on  their  return  to  A.  i  that  she 
took  advantage  of  his  deafness,  and  Inabili^  to 
read  or  write,  and  directed  the  scrivener  to  drew 
the  deed  so  as  to  give  her  the  tee,  reserving  to  him 
only  a  life-estate :  that  he  relied  on  her  repreaent**- 
tions,  and  signed  the  deed  without  knowing  its 
contents,  and  that  she  refused  afterwards  to  soi^ 
render  the  deed.  Held,  that  he  was  not  giillty  of 
laches  where  he  brings  suit  within  two  years  after 
he  discovered  tbe  fraud,  having  in  the  mean  time 
endeavored  to  persuade  nis  wife  to  surrender  the 
deed  to  him.— Carbine  v.  McCoy,  (Qa.)  11  &  £.061. 

21.  Where  tbe  records  of  an  agreement  to  con- 
vey land  on  tbe  payment  of  a  oertain  sum  have 
been  destroyed  by  fire,  equity  will  not  enforce  the 
agreement  in  favor  of  one  who  for  20  years  neg- 
lecta,  under  Code  N.  C.  a  8,  S|  56, 8S,  to  re- record 
the  paper  with  all  the  foroe  of  an  original  reoond, 
against  a  puroboser  for  value,  without  notice,  who 
has  for  lU  years  been  in  possession,  and  who  haa 
erected  valuable  improvements  tbeKon.— -Watsirs 
V.  Crabtree,  (N.  C.)  11  8.  E.  340. 

Pleading. 

23.  Under  the  prayer  for  general  relief,  a  party 
cannot  recover  a  uhdm  distinct  from  that  demand- 
ed by  the  bllL— Pickens  v.  EolAely,  <W.  Va.)  11  S. 

E.  9S3. 

33.  It  Is  no  ground  of  a  demurrer  to  a  bill  that 
it  has  not  been  served.— Xiivingstou  v.  MorahaU, 
(Ga.)118.B.543. 

24.  Where  the  defendant  in  an  equity  suit  Slea 
a  plea  in  abatement  in  proper  form,  and  at  the 

Eiroper  time,  alleging  that  the  suit  was  not  brought 
a  the  proper  county,  and  at  the  same  time  files  nis 
answer  formally  pleading  the  same  matters  therein, 
and  the  answer  is  duly  sworn  to,  tbe  matter  ia 
abatement  will  be  treated  as  properly  pleaded,  al- 
though the  plea  is  not  sworn  to,  as  required  by 
Code  W.  Vo.  1887,  c  126^  39.— Toledo  Tie  &  Lnm- 
ber  Co.  V.  Thomas,  (W.  Vs.)  11 S.  £.  87. 

36.  A  sworn  bill  may  be  amended  In  its  prayer, 
and  by  ad^ng  a  new  and  proper  party  complaba- 
ant,  without  swearing  to  the  amendment. — Ut- 
ingston  V.  Marshall,  (Oa.)  11  &  B.  SO. 

SO.  Code  W.  Ta.  a  U6,  (  as,  provides  tha*  a 
deftadont  in  a  diaaotqr  sut  m^r  aUaga  In  hia 
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answer  any  new  matter  omutltaUnff  a  claim  for 
afBrmatlve  relief,  In  tiie  same  manner,  and  with 
tbo  aame  effect,  as  If  It  was  alleged  In  a  cross- bill 
filed  therein;  and  ttiat,  if  Uie  plaintiff  desire  to 
controvert  such  relief,  he  shall  file  a  special  re- 
ply, denying  such  allegations  as  he  does  not  admit 
to  be  true,  etc.  Held  that,  in  a  suit  b;  asurriving 
partner  to  subject  the  land  oi  a  deceased  partoer 
to  the  payment  of  a  debt  due  the  partnership,  an 
answer  alleging,  that  the  partnership  is  largely 
indebted  to  the  estate  of  the  decedent,  and  pray- 
InfT  an  account,  Is  not  to  be  regarded  as  a  cross- 
bi'J.  under  this  8tatate,and  no  spaoial lepUcatioi) 
thereto  is  required.— Kilbreth  v.  Boots'^  Adm'r, 
(W.  Va.)  U  S.  E.  31. 

27.  An  amended  answer,  presenUog  as  new  mat- 
ter only  matter  immaterlu  and  IrreTevaat,  ought 
to  be  rejected. — UcKay  t.  MoKay's  Adm'n,  (W. 
Va.)  U  S.  £.  81S. 

Want  of  interest  of  plaintiff. 

2S.  Where  the  want  ot  ioterest  or  right  to  sue 
of  plaintiff  appears  upon  the  face  of  his  bill,  it 
ou^t  to  be  taken  advantage  of  by  demurrer;  but 
if  it  does  not  so  appear,  then  dofondaat  may  show 
such  want  of  interest  or  title  by  plea  or  aDSwer.— 
Barr  v.  Clayton,  (W.  Va.)  11  B.  B.  899. 

Evidence — Answer. 

29.  A  defendant  cannot  be  deprived  of  the  ben- 
efit of  hia  answer  under  oath  by  its  waiver  In  an 
■mended  bill,  filed  subsequenUy  to  the  answer, 
and  sabstantlally  tbe  same  as  the  orlfriDal  bill, 
wherein  an  answer  noder  oath  was  Dot  w^ved. — 
Throckmorton  t.  Throckmorton, (Va.)  11  S.  E.  989. 

Fraotioe. 

80.  An  issae  ont  nf  chancery  should  not  De 
awarded  where  complainant  falls  to  uphold  the 
case  made  in  his  bill  by  competent  and  sulQoieat 
avldrace,  tJibugh  answer  under  oath  be  waived; 
the  answer  in  such  case  being  eoulvaleat  to  a 
traverse.— Jones  v.  Christian,  (Va.)  11  S.  E.  984. 

 Beport  of  oommissioners. 

81.  A  commissioner's  report  is  conclusive.  In 
the  absence  of  proof  to  the  contrary,  as  to  any  fact 
which  he  is  directed  to  ascertain,  and  is  not-open 
to  exceptions  after  it  has  been  confirmed,  but  can 
only  be  reached  by  a  petition  to  rehear  the  decree. 
—Corey  t.  Moore,  (Va.)  11  S.  £.  114. 

89.  A  person  b(night  of  a  taniatea  oertalii  l«ad 
oelonglng  to  the  tmst-estate,  the  purchaser  .to  be 
credited  by  all  amonnts  paid  by  him  toe  the  gran- 
tor as  iodorser  or  suretr  oa  tbe  debts  mentioned 
in  the  deed  of  trust  ^Hie  sale  was  ooufinned  by 
tbe  court,  the  amount  of  Indebtedness  to  the  pur- 
chaser not  being  specified.  Thereafter  a  commis- 
sioner returned  "a  partial  report, "  accompanied 
by  a  schedule  pmrporting  to  contain  a  list  of 
debts  secured  by  the  deed  of  trust,  in  which  said 

Siircbaser's  claims  were  put  at  several  thousand 
ollars  lass  itaa  the  amount  be  was  to'paj  toe 
tbe  land.  This  report  was  eonflrmed  wiOunit  ex- 
ception thereto.  But  the  scbedole  was  made  up, 
not  by  tbe  commissioner,  but  bythe  trustee, with- 
out any  notice  to  thepurchsser  that  an  acoountof 
tiie  debts  would  be  taken.  Thereport  of  the  trus- 
tee, at  the  ume  of  43ie  sale;  was  that  tbe  pur- 
chaser was  a  purchaser  to  **abcut  the  amount  of 
bis  own  dobL"  A  commissioner's  report,  two 
vears  subsequent  to  the  first,  relative  to  the  ssle 
of  tbe  land,  said  that  the  fund  had  been  left  in 
the  porchaser's  hands  by  the  trustee  to  pay  any 
liablli^  to  him  <m  the  part  of  the  trust-fund  as 
creditor  or  surety,  and,  until  "this  is  settled, " 
a  report  could  not  be  made  as  to  how  the  aoeount 
atood.  Subsequently  there  was  a  commissioner's 
report  that  the  purchaser's  claims  amounted  to 
more  than  his  purchase.  Beld  that,  as  the  first 
report  purported  to  be  and  was  subsequently 
treated  as  a  partial  report,  there  was  no  error  in 
a  decree  conmming  the  final  report,  and  modify- 
ing the  decree  confirming  the  original  report  as 
to  the  amount  of  the  purchaser's  claims. — New- 
berry V.  Sttiart,  CVa.)  11  S.  E.  880. 

 Decree. 

88.  In  a  bill  for  an  aooounting,  plaintiff  attached 
the  prooaeda  ot  a  note  made  by  him  to  defendant 


P.  and  bis  wife,  which  were  paid  into  bank  by  the 
surety  therein,  alleging  that  plaiotiff  had  paid  the 
note  tiieretofore,  under  an  agreement  by  which 
advaoom  to  the  partnership  existing  between  him 
aod  P.  were  to  be  credited  thereon.  P.'s  wife  an- 
swered, denying  the  agreement,  and  claiming  the 
note  as  her  separate  propert;.  She  subsequently 
filed  an  amended  aoswer  in  the  nature  of  a  cross- 
bill, asserting  her  right  to  recover  tbe  amount  of 
the  note  from  the  surety,  who  was  a  party  defend- 
ant, on  the  ground  of  ctuluidcn  between  him  and 
plaintiff,  by  which  the  note  was  paid  for  the  sole 
purpose  of  allowing  plaintiff  to  attach  the  pro- 
ceeds, and  so  defeat  her  reoovenr;  plaintiff  being 
insolvent  Held,  that  there  could  be  so  decree 
between  these  co-defendants,  aa  the  equities  be- 
tween them  do  not  srtse  cut  of  the  pleadings  and 
proof  ft  between  ^aintiff  and  defendants. — I^dcHff 
V.  Corrothers,  (W.  Va.)  11  S.  E.  228. 

S4.  It  is  error  to  take  a  bill  for  confessed  against 
a  party  proceeded  against  as  a  non-resideut,  and 
render  a  personal  decree  agafast  him  if  he  has  not 
appeared  In  the  cause.— Qarrett  V.  McAllister,  (W. 
Va.)  11  S.  E.  a». 

—  Hehearing. 

86.  A  petition  to  rehear  a  decree  on  the  ground 
of  newly-dtsoovered  evidence,  which  is  not  sworn 
to,  and  does  not  set  forth  the  substance  of  the  evt> 
dence  and  atleee  that  tt  could  not,  with  the  use  ot 
due  diligence,  nave  bsen  discovered  before  the  de- 
cree was  entered.  Is  Insufficient.— Corey  t*  Moore, 
(Va.)  11  a  E.  114. 

Escape. 

Action  for  eac^M  of  convict  laborer,  aee  convfeCa 
Estates. 

See  Dmoer:  SomeateaA;  Tmancy  4n  Oommon 

and  Jbmt  Tenancy, 
Conveyance     deed,  see  Dted,  4-7. 
OreatioD  by  devise,  see  IFIUi.  4-6. 


ESTOFFEU 

To  assert  invalidity  of  bond  for  oosts,  see  Costs,  4. 
deny  laodlord's  title,  see  JUmdlord  and  Ten- 
ant, 1. 

show  fraud  In  application  for  Insnranoe,  see 

Insurance,  S. 

In  pais. 

1.  Where  a  change  Is  made  In  the  terms  of  a 
sale,  with  the  assent  and  partly  for  the  benefit  ot 
one  intowsted,  he  cannot  be  heard  to  complain  of 
such  change.— Otr  v.  Chandler,  (Va.)  11  S.  B.  978. 

8.  One  who  claims  title  under  a  sheriff's  deed 
la  not  estopped  to  deny  the  title  of  another,  ac- 
quired at  a  subsequent  sale  under  execution  issued 
against  the  same  Judgment  debtor,  when  it  does 
not  appear  that  he  was  present  at  tbe  sale,  Mr 
caused  the  snbsequent  execution  to  be  issued,  or 
did  anything  inconsistent  with  his  claim  of  title. — 
Falls  of  Nouse  Manuf'g  Co.  T.  Brooks,  (M.  a)  11 
S.  E.  456. 

Of  married  women. 

8.  Where  a  irotb-:r  conveys  her  land  to  her 
children,  to  be  eiiUtiily  divided  among  them  on  her 
death  by  three  disinterested  persons,  an  agreement 
between  ihe  children,  after  her  death,  to  sell  the 
land  by  agents  appointed  forthat  purpose,  is  in  the 
nature  oi  a  family  settlement:  and  the  title  of  a 
married  daughter,  whose  husband  received  her 
share  of  the  proceeds,  will  be  held  to  have  passed 
by  the  ocoveyance  of  the  agents,  especdally  after 
a  lapse  of  over  80  years,  though  she  failed  to  join 
in  the  conveyance,  as  r^uired  by  statute  to  pass 
the  icheritanco  of  a  married  woman.^ — Smith  t. 
Oglesby,  (S.  C.>  11  S.  E.  687. 

4.  A  married  woman  will  be  estopped  to  as- 
sert a  ri^ht  of  dower  where,  on  the  strength  of  a 
written  agreement  to  release  and  convey  her  right 
made  at  a  time  when  by  law  she  could  legally  con- 
tract as  a  /erne  aole,  the  consideration  therefor 
was  paid)  notwithstanding  the  fact  that  the  afcree- 
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ment  was  never  performed  br  ber.  —  Smtfh  t. 
Oglesby,  (S.  C.)  11  8.  B.  087. 

Bepresentatlons  and  admiBsioQB. 

5.  Where  a  Judmnent  creditor  iDduoet  a  person 
to  purchase  land  from  his  debtor  by  representing 
that  the  judgment  will  nover  be  eaforced  against 
that  taDd,  as  the  debtor  has  plenty  of  othor  prop- 
erly oat  01  which  he  will  make  it.he  will  be  estopped 
from  enforcing  the  iudgment  against  the  land  ao 
purchased.— Mixnv  t.  SMnunier,  (8.  C.)  11  S.  XL 
6«S.563. 

0.  Where,  on  representations  made  by  tiie  de- 
fendant that  hts  wife  owned,  and  ooald  giveavalld 
mortgage  on,  atraot  of  land  heldundera  parol  gift 
from  her  father,  a  mortgage  was  reoewed  and 
money  loaned  thereon,  andaubseiiuently  the  mort- 
gagee, who  was  the  grantor  of  plaintiff,  purobased 
the  property  at  foreclosure  sale  under  the  mort- 

Sge,  00  the  advice  of  the  defendant  to  do  ao,  and 
e  defendant  received  the  proceeds  of  the  aale  in 
excess  of  the  debt  under  an  arrangement  with  the 
mortgagee,  he  will  be  estopped.  In  an  action  of 
ejectment,  to  Msert  a  right  to  possession  during 
^e  joint  lives  of  himself  and  wife  by  virtue  of  his 
marital  riffhtB,Biid  to  cralend  tlua  he  had  never 
■diapoaed  oi  his  Intereat  In  the  landi.— JennUin  t. 
Hairlaon,  (&  a)  11  8.  B.  6HL 

EVIDENCB. 

8e«,  also.  Deposition;  Wttneti. 
Admissibility  of  aflOdaTit,  see  AMdnvU. 
As  to  boundariea,  ses  Boundaries,  S,  8. 
In  action  for  dlToroa,  see  iXvorce,  8,  d. 

 for  Injvrlea  to  pasaoigers,  aee  Corrlflrt, 

88-25. 

- —  on  notes,  see  Hregotifible  Inntnimentg,  7-B. 

 on  policy,  see  Irmtranoe,  11-14. 

 to  set  aside  conveyance,  see  Fraudulent 

Ccmveyance,  14. 
corimlnal  oaaes,  see  AbdueHfm^  S-5:  Btaaimy; 

Otimbial  Lmoj  89-88;  Bn^tezugmmi,  4; 

MomMde,  14-28;  Seduction.  8,  4. 
election  contest,  see  £Iecetoni  and  Voters, 

6-16. 

equity,  see  EmiUu,  39. 

particular  actions,  see  Ejectment,  7-18;  Mali- 
ctoUB  PrnsccutUm. 
New  trial  for  mliugs  on,  see  Hew  2Vlat,8. 
Of  deatb,  see  DenUu 

insanity,  see  Homicide,  18. 

negligence,  see  NcgliQenceJi. 

payment,  see  Payment,  1,  2. 

pecuniary  loss,  see  Dmth  by  Wrongful  Act,  8. 
Parol  modifleation  of  contract,  see  ConfnioCl.  8. 

 to  explain  will,  see  WUU,  8. 

Pleading  and  proot,  see  Pleadtng,  8,  8. 
Proof  of  handwriting,  see  Forgery. 
Reception,  see  Tnnl,  1-6. 
Rulings  on,  see  Appeal,  C1-S7. 

Beat  and  secondary  evidence. 

1.  It  IS  in  tbe  discretion  of  the  court  to  deter- 
mine the  proof  to  be  required  before  admitting  tes- 
timony as  to  instruments  alleged  to  be  lost.— Bond* 
T.  Smith,  (If.  a>  U  S.  E.  883. 

Hearsay. 

3.  It  was  error  to  allow  a  witness  for  plalnttif 
to  testify  that  he  heard  one  G.  tell  one  H.  that  de- 
fendants wanted  H.  to  testify  in  the  case,  and  that 
they  mifrht  give  him  some  money  for  it;  there  be- 
ing nothing  to  show  that  O.  was  defendants'  agent, 
or  that  he  did  any  business  with'  them,  except  to 
occasionally  charter  a  train  from  them.— Myers  v. 
Tiiea,  (Va.)  11  8.  B.  488. 

8.  The  reputation  of  defendant's  grantor  can- 
not be  proved  by  testimony  that  witness,  on  a 
former  triaL  heard  another  witness  testify  that 
the  grantor  bad  forged  a  deed,  as.  such  testimony 
Is  a  statement  of  a  particular  fat^  and  is  also  mere 
hearsay.— Nixon  v.  McKinney,  (N.  a)  11  B.  E.  164. 

4.  In  an  action  for  the  price  of  land,  where  the 
Issue  la  OB  to  a  boundary  linn  of  the  land  conveyed, 
declamtions  of  a  third  person  not  in  the  presence 
of  the  vendor  are  hearsay,  and  inadmissible  as 
««atiist  ber.— Phillips  v.  lyNeal,  (Ga. )  U  &  B.  661. 


6.  A  atatement  made  after  the  Injury  to  plain- 
tiff, an  employe  of  defendant  company,  by  another 
employe  of  the  company,  and  hla  superior,  to  tbe 
effect  that  it  waa  plaintiff*8  duty  to  examine  the 
cars  aa  be  was  d^ng  when  he  waa  injured,  is  in- 
admiasible  as  hearsay.— Howard  v.  8a.vaDiiab.  F. 
&  W.  Ry.  Co..  (Qa.)  11  8.  £.  4S8. 

Beolarations  and  admlssiona. 

6.  Evidence  that  tiia  witness  heard  his  mother 
■ay  that  the  grantor  In  a  deed  waS  an  infant  at  tbe 
time  of  Its  execution  la  Inadmisaible  unlesa  it  ia 
first  shown  that  such  declaration  wu  made  ante 
l/tem  motam,  and  that  tbe  declarant  is  dead.— 
Hodges  V.  Hodgea,  (N.  a)  11  a  B.  804. 

7.  Where  the  main  Issue  is  whether  defendant 
was  a  subscriber,  and  In  one  plea  he  admfta  that 
he  did  sabsorlbe  to  the  atook  of  a  company  proved 
to  be  the  same  as  tbe  one  in  tbe  name  of  which 
suit  is  brought,  such  admission  can  be  used  agninat 
him  in  tbe  trial  of  otiier  pleas. — Howard  v.  Olmn. 
(Ga.)  11  a  E.  610. 

8.  In  an  action  against  a  r^way  company  by 
an  employe  for  personal  Injuries,  a  report  made  1^ 
plaintiff  to  the  oompany.  in  compliance  with  a  rule 
of  the  company,  as  to  now  his  injuries  were  re- 
ceived, and  bisletteramaldngaalalmfordttawgea, 
are  inadmlaalble  in  evUenealn  behalf  of  ^aintifl. 
—Howard  v.  Savnnnab,  F.  tt  W.  Ry.  Co.,  (Oa.)  It 
&  E.  4S3.  .  ^  / 

tt.  In  an  action  against  a  mtlroad  company  for 
a  wrongful  death,  declaraUons  of  the  engineer  of 
the  train  by  which  deceased  was  killed,  made  at 
the  coroner's  inquest  on  the  day  after  the  accident, 
ate  not  admissible  as  part  of  tbe  res  gntte.  —Scut  h- 
erland  r.  Wilmington  ft  W.  B.  Co.,  {S.  a)  U  &  B. 
189.«  . 

10.  The  error  In  the  admission  of  such  evidence 
Is  not  cured  bv  the  fact  that  tbe  enirineer.  having 
been  Introduced  as  a  Trituess  by  defendant,  admiv 
ted  on  cross-examination  that  M  made  SDcdi  dedft- 
ratlona.— Soutberlaod  v.  Wlboalngtmi  &  W.  B.  Co.. 
(N.  C.)  H  a  E.  189. 

11.  Admissions  by  the  co-contractor  as  to  the 
corrcstuess  of  ao  Itemized  account  presented  to 
him  by  plaintiffs,  relating  to  the  subject-matter 
of  the  contract,  are  bindingon  defendant,  and  aro 
admissible  against  him.— Wlllaon  HcConnicl^ 
(Va.)  11  S.  B.  976. 

Opinion  evidence. 

19,  Where  the  issue  la  the  negltgenoe  of  a  rmU- 
way  oompany  in  allowing  the  surface  of  the  ttmcfe 
to  be  uneven,  so  as  to  endanger  walking  thereon 
by  employes  In  the  discharge  of  their  datiea,  tfao 
opinion  of  a  witness  as  to  the  eunpsrison  of  thia 
track  with  those  of  otiiera  in  the  atato  is  inad- 
mlssihle.— Loniavllle  ft  N.  B.  Co.  r.  ChalBn,  (Qa.) 
11  a.  E.  S91. 

18.  in  an  aoUon  for  personal  injurtea,  It  Is  in- 
competent for  the  plaintiff,  when  called  aa  an  ex- 
pert witnesa  In  bis  own  behalf,  to  give  an  opinion 
upon  the  propriety  of  his  conduct  at  tbe  time  of 
the  inlnrv.— Hudaon  V.  Qeorgiafac.  Ry.  Cou,(Qa.) 
11&E.606. 

14.  In  an  action  against  a  railroad  oompany  for 
injuries  to  an  employe,  the  opinion  of  a  witneas 
that  the  backing  of  ■  the  train,  which  waa  the  im- 
mediate cause  of  the  accident,  was  done  carefully, 
and  without  negligence,  is  not  admissible.— Cen- 
tral R.  R.  of  Georgia  v.  Ryals,  (Qa.)  iiaB.«m. 

Documents. 

16.  Where  plaintiff  alleges  that  defendant  gave 
him  a  deed  of  certain  land  to  secure  a  note,  and 
seelcB  to  recover  taxes  paid  by  him  to  protect  hia 
security,  a  tax-deed  of  the  property  from  the  city 
marshal  to  plaintiff  is  admissible  in  evidence  to 
show  that  plaintiff  had  paid  the  taxes  thereon. — 
Robinson  v.  Bulter,  (Qa.)  11  &  E.  8S7. 

16.  It  being  shown  that  the  company  to  the 
stock  which  defendant  admittedly  suoacribed 
is  the  same  aa  that  i&  the  name  of  which  auit  in 
brought,  ita  books  are  properly  admissible  aa  evi- 
dence of  his  subscription.— Howard  v.  Qlenn,  (Ga.) 
11  S.  E.  610. 

17.  When  the  register  of  deeds  laoalledto  Idtt^ 
tify  oertain  tax-boolEB,  be  being  tbeonstodian  thero- 
of,  a  qnestiwi  as  to  wMthsr  esrtatn  surim  vpear- 
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ing  oppdUte  m  same  tiwnu  ware  or  were  not "  dlt- 

"tomarks,"  should  bedetermiDedbyhiB  testlmoDy. 
It  would  be  improper  to  submit  toe  books  to  the 
jury.— Springs  T.  Bcheock,  (N.  C.)  11  B.  B.  M& 

18.  EzempUfledoopieeof  BnexeeaOona&dalaim 

SBpera  ere  aamisidble  in  erideoce,  though  not  an- 
er  the  se&l  of  the  court,  under  Code  (Ja.  i  CSI6, 
proTidinff  that  the  certificate  or  attestation  of  sny 
public  officer  shall  give  sufficient  authenticity  to 
Any  paper  of  mcord  In  his  offloe  to  render  the  seme 
admiBBible  in  evidence  in  any  court. — Ctmley  t. 
State,  (Oa.)  11  S.  E.  669. 

19.  In  North  Carolina,  do  further  authentication 
-than  the  affixing  of  the  seal  of  the  state  under 
<:k>de  N.  G.  S  is  requii-ed  to  authorize  the  reg- 
istration of  a  grant  from  the  state  In  the  county  m 
■which  the  land  Ilea,  under  ■ecUoaS779;  and  where 
«ach  grant  is  so  registered  a  certified  copy  of  the 
record  Is  admissible  In  eTldeuoe  under  section  1251, 
providing  that  the  registry  or  duly  certified  copy 
of  the  record  of  any  deed,  or  other  instrument  re- 

Jiuired  to  be  registered,  may  be  given  Id  evidence 
a  any  conrt,  and  shaU  bebeldtobeftiUand  sufBc 
-dent  evidence  of  such  Instrument— Bay  v.  8tew- 
jut,  (N.  C.)  US.  E.  183. 

20.  An  objection  to  the  introdnotlon  of  a  deed 
In  evidence  will  oolybe  sustained  when  the  pro- 
bate  i»  defeative.—Wilhelm  v.  Barleyson,  (N.  C.) 
11  S.  £.  690. 

21.  An  ezempHfled  copy  of  a  merteage  duly  r»- 
-oorded  is  admissible  without  proof  of  the  execu- 
tion of  the  origlnaL— Conley  t.  Bute,  (Qa-)  11  8. 
E.  Ufi9. 

Turol  evidence. 

22.  In  an  action  by  an  indorsee's  adminis- 
trator to  enforce  a  note  against  the  wife,  parol 
•evidence  Is  admissible  to  show  that  It  was  a  sub- 
stitute for  a  debt  due  the  bank  by  the  husband  as 
principal  and  the  indorsee  as  surety;  that  the 
wife  was  in  no  way  connected  with  this  debt; 
tbat  the  note  was  delivered  to  the  indorsee  fnr 
the  pnrpoee  of  Iming  it  dleoonnted  by  the  Imnk: 
and  thu  it  waa  nnaeratood  ^t  the  note  ahonld 
not  tate  eflleot  Tinless  the  bank  aoo^ted  it,  and 
agreed  to  its  renewal,  aooording  to  a  written 
agreement  signed  by  the  Indorsee. — Solenbarger  t. 
Chert's  Acbn'r,  O^a.)  11  8.  B.  789. 

88.  Where  a  lease  Is  executed  to  a  husband  and 
wife  jointly,  and  they  execute  their  joint  promls- 
Bory  notes  for  the  rent,  parol  evidence  is  admissi- 
ble to  show  the  real  relation  of  the  wife  to  such 
iDStnunents.— Scbofleld  v.  Jonea,  (Qa.)  11  B.  B. 
1088. 

8^  b  an  action  on  a  bill  of  exchange  drawn  on 
s  corporation  by  an  individual,  and  by  him  accept- 
ed for  the  corporation,  it  is  oom.petent  for  plalnnft 
to  prove  tar  parol  evidence  tbat  each  inoiTfdual 
was  the  ofnoer  and  agent  of  the  corporation,  and 
bad  authority  to,  and  did,  as  such,  accept  the  bill  of 
-exchange,  though  he  did  not  sign  his  name  official- 
ly or  as  agent— Rnmboogh  T.  Southern  Imp^  Ca, 
(H.  O.)  11%  E.  S88. 

Bridenoe  at  former  trial— Death  of  wit- 
ness. 

25.  An  officer  charged  with  the  serrloe  of  a 
-subpcena  upon  a  witneas  tesUfled  that  he  could 
not  find  him,  and  tbat  he  was  Informed  by  per- 
sons unknown  to  him  that  they  had  heard  that  the 
witness  was  dead.  Held,  that  the  proof  of  death 
was  insufficient  to  authorize  the  introduction  of 
the  testimony  of  the  witness  ou  a  former  trial.— 
Augusta  &  B.  B.  Ca  T.  Bandall,  (Ga.)  11  B.  B. 
706. 

^mpetenoy  and  relevancy. 

88.  Evidence  that  defendant  company  made  no 
charge  of  negligence  against  plaintiff,  its  employe, 
aftor  he  made  report  of  his  injuries,  is  inaiimis- 
sible  in  an  action  against  it  for  damages,  tiie  re- 
sult of  such  injuries.— Howard  t.  Savannah,  F.  & 
W.  Ry.  Co.,  <ea.)  11  &  E.  4B8. 

Proof  of  handwriting. 

87.  It  Is  not  error  to  refuse  to  permit  a  non-ex- 
pert witness,  nofamlUar  with  the  handwriting  of 
-an  alleged  grantor,  to  tesU{y  as  to  the  genuineneaa 


of  bl»  Blgnature  hy  ooapsrlson  wKh  other  algna- 
teres  admitted  to  be  genuine.— Weaver  T.WhUoen, 
(&  O  11  &  B.  886. 

Exaniiiiati<m. 

See  WUneaa,  14-20. 

EXCEPTION'S.  BILL  OF. 

See,  also,  Appeal;  Certiorari;  New  Trial. 

Requisites. 

1.  Bince  Act  Oa.  Nov.  U,  1889,  (Acts  1689, 
p.  114,)  which  prescribes  the  manner  of  taking 
cases  to  the  supreme  court  and  declares  the  req- 
uisites of  bills  of  exceptions,  repeals  all  former 
laws  in  conflict  with  its  provisions,  the  supreme 
court  will  not  examine  the  merits  of  a  case  where 
the  bill  of  exceptions  shows  no  attempt  to  com- 
ply with  the  n(A,  after  whose  passage  it  was  aet- 
Ued,  though  the  bill  may  have  been  aufDotoit 
under  prior  lawa.— -Bangh  T.  Stat^  (Qa.)  11 S.  XL 
839. 

Settlement  and  signing. 

2.  Upon  orders  made  pending  the  oause,  and 
neither  excepted  to  pendente  lite  nor  brought  un- 
der examination  at  the  hearing  by  motion  to  mod- 
ify or  set  them  aside,  error  cannot  be  assigned 
in  a  bill  of  exceptions  to  the  final  jndgmeat  the 
bill  of  exceptions  not  being  sued  out  within  80 
days  after  such  Interlocutory  orders  were  passed, 
as  provided  by  Coda  Oa.  (  42S2.~CUy  Council  of 
Waycross  v.  Youmsns,  (Oa.)  11  B.  B.  865. 

S.  The  trial  judge  has  no  power  to  sign  and 
certify  a  bill  of  exceptions  tendered  after  the  time 
allowed  by  statute  (Code  Oa.  S  4262)  for  that  pur- 
pose, no  such  power  having  been  conferred  by  the 
statute.— Hamilton  v.  Georgia  Fao.  Ry.  Co.,  (Qa.) 
11 B.  B.  im. 

4.  In  reply  to  a  rule  for  contempt  for  failure 
to  obey  a  numdamiM  direoted  to  oouutT*  annmls- 
Bioners  to  compel  them  to  setlile  and  Bim.  m  bill  of 
exceptions,  one  of  snob  oommisaionersaileKed  that 
he  did  not  sign  the  bill  settied  and  signed  by  the 
ottier  commlMloner^  because  it  did  not  truly  state 
the  facts,  but  that  he  did  settie  and  slRn  a  bill 
which  did  truly  state  the  teote,  and  whltA  accom- 
panied the  Temj.  Held,  that,  the  return  is  snffl- 
oient  and  ooneLnalTe.— State  v.  Cunningham,  (W. 
Ta.)  U  S.  B.  7ft. 

Mandamus  to  compel  signing. 

5.  A  judge  has  the  solo  power  of  determining 
whetiier  a  bill  of  exoeptlons  is  true  or  not,  and 
where,  on  a  rule  to  show  cause  why  mandamiia 
should  not  issue  to  oomp^  him  to  ngn  a  certain 
bill  of  exceptions,  he  answers  that  such  bill  does 
not  truly  state  the  facte,  his  answer  is  conclusive, 
and  cannot  be  traverRcd.— Cummlnga  v.  Arm- 
strong, (W.  Va.)  11  S.  B.  742. 

6.  Code  W.  Va.  c.  20,  |  8,  providing  that  the 
notes  of  a  duly-appointed  stenographer  "shall  be 
deemed  and  held  to  be  official,  and  the  best  author- 
ity in  any  matter  of  dispute, "  refers  to  the  notes 
as  corrected  and  approved  by  the  judge;  and 
where,  on  a  rule  to  show  cause  why  mandamus 
should  not  issue  to  compel  him  to  sign  a  certain 
bill  of  exoapUooa,  a  Judge  returns  Uiat  the  steoo- 
graphio  notes  therein  transcribed  do  not  traly 
state  the  facta  of  tlie  trial,  his  answer  is  conclu- 
sive.—Cumminga  T.  AmutronA  (W.  Va.)  11 8.  B. 
742. 

Certifying. 

7.  Under  Code  Oa.  %  4262,  providing  that  bills 
of  exceptions  must  be  cartillea  by  tiw  Judge  to  be 
true,  and  to  contain  all  tbe  evidence  matniiU  to 
the  case,  a  writ  of  error  will  be  dismissed  on  the 
ground  that  the  bill  of  exceptions  Is  not  tHX>perly 
certified,  where  it  states  that  "the  recitals  of  facta 
containea  in  said  motion  toe  new  trial  ue  trua 
and  correct, "  and  the  judge's  oerittttoato  is  to  tha 
effect  that  some  are  true,  and  some  are  not  true, 
and  further  says  that  **  the  court  does  not  approve 
ot  the  eleventh  and  fourteenth  grounds  of  the  mo- 
tion for  newtrial'inoertain  partionlara.— Batch- 
er T.  Smith,  (Ghk)  U  a  E.  IMM^ 
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Excessive  Bamaffes. 

See  Damage§,  0, 7. 

EXEOUnON. 

See,  alM,  AttaOanent;  Oamithmmi;  Judicial 
Sates. 

Actioa  by  reoelver  in  snpplementuy  proceedings, 

see  Receivers,  6. 
Against  executors,  etc,  aee  Executon  and  Ad' 

mlnistTntors,  20,  31. 
Effect  of  sheriff's  deed  as  oolor  of  Utle,  see  Ad- 

veriie  Possession,  i 
To  enforce  tax,  aee  TaxaUon,  8. 

Property  subject  to  interest  of  mort- 
gagor. 

I.  Where  a  mortgaged  stock  of  ffoods  remain- 
ing in  the  hands  of  the  mortgagor  ajter  condition 
broken  is  levied  on  under  execution  as  the  prop- 
erty of  the  mortgagor,  and  tiie  mortgagee  after 
the  levy  lakes  posaeasion,  and  directs  the  sheriff 
to  make  the  sale  as  bis  agent,  the  exeoution  cred- 
itor is  not  entdUed  to  the  surplus  proceeds  of  the 
■ale  after  paylag  off  the  mortgage,  ae,  after  condi- 
tion broken,  the  title  to  the  propertr  was  ln.the 
mortgagee,  and  the  levy  created  no  um.— IiOniu 
T.  Bailey,  (S-  C.)  11  B.  E.  20ft. 

—  Interest  of  vendee. 

i.  Payment  of  interest  on  notes  given  ^erefor 
is  not  part  payment  of  tho  purchase  money,  with- 
in Code  Ga.  |  3586,  providing  that,  when  one  holds 
proper^  under  a  bond  for  title,  and  the  purchase 
money  has  been  partially  paid,  Qie  luid  may  be 
levied  on  under  judgment  against  him. — Ko&d- 
tyre  v.  Berry,  (Ga.)  U  S:  B.  799. 

Levy. 

8.  Where  an  exeontlon  is  based  solely  on  an 
attachment  before  a  Justice  of  the  peace,  and  it  is 
not  shown  that  defetulant  had  notice,  as  wovided 
by  Code  Oa.  S  8809,  or  that  he  replevied  tne  prop- 
er^, or  that  he  appeared  and  draended,  the  levy 
will  be  dismissed  as  to  proper^  not  described  in 
the  attachment,  and  olaimed  by  third  persons, 
though  the  execution  and  levy  were  general. — 
Keeves  T.  ChattAhooohee  Brl<£  Co..  (Oa.)  U  S. 
E.  837. 

Time  of  levy. 

4.  An  execution  was  levied  by  a  snrety  on  the 
property  of  his  principal  17  years  after  it  was  firat 
Issued,  out  It  had  been  kept  alive  for  8  years  by 
rarious  entries,  and  was  toen  levied  on  proper- 
tv  of  the  surety,  who  filed  an  aSldavlt  of  illegality 
thereto,  under  Code  Ga.  5  end  suspended  its 
collection  for  9  years  by  litigation.   Code  Ga.  S  2167, 

{irovldes  that  a  surety  who  has  paid  an  execution 
n  whole  or  jo  part  shall  have  the  same  control  of 
it,  for  the  purpose  of  reimbursing  bimselffrom  hla 
principal,  as  the  original  platntifF.  Section  2014 
provides  that  an  execution  shall  not  be  enforced 
after  the  lapse  of  7  years  from  the  last  entry 
made  on  It  by  the  proper  officer.  Held,  the  exe- 
cution was  not  dormant,  as  the  right  of  tbe  surety 
did  not  accrue  until  he  finally  paid  It.  —Stanford  T. 
Connery,  (Ga.)  11  a  EL  607. 

Levy  after  release  under  forthcoming 

bond. 

5.  Property  released  from  execution  under  a 
forthcoming  bond  may  be  again  levied  on  after  the 
bond  is  forfeited  and  suit  has  been  instituted 
thereon.— Chesapeake  Qaano  Co.  r.  Wilder,  (te) 

U  S.  E.  ftlS, 

Claims  by  third  persons. 

6.  Under  Code  Ga.  %  8740,  which  provides 
that  a  claimant  shall  not  be  permitted  to  with- 
draw or  discontinue  his  claim  more  than  onoe 
without  the  consent  of  the  plaintifl  In  execution, 
a  claimant  of  goods  seised  under  emcutlon  is  en- 
titled to  withdraw  his  claim  once,  though  he  had 
been  surety  on  the  claim  and  forthcoming  bonds 
of  a  fcnmer  claimant  whose  claim  had  been  with- 
drawn.—Mercer  T.  Baldwin,  (Ga.)  11  B.  E.  840. 

Where,  in  a  claim  case,  the  levy  and  claim 
both  cover  the  IMb  and  a  life-eetata  in  the  property 


only  is  snbjaot  to  the  exeoaUon.  the  |QtT  onglit  so 
to  find,  instead  ot  flndlng  generally  in  favor  of 
either  party.— McLaughlin  t.  Ham.  <0«.)  11  S.  E. 

889. 

8.  Where  property  is  sold  <m  encntirai  ex- 
pressly subject  to  a  mortgage  held  by  the  debtee's 
wife,  and  bought  by  the  plaintiff,  an  agreement 
between  him  and  the  debtor,  as  his  wife's  asenl, 
that  she  would  waive  the  bond  required  m  tbe 
creditor  to  have  tbo  impert?  Sffttioomuis,  ana 
allow  the  proceeds  of  the  sale  to  be  disposed  of 
by  the  court,  does  not  giv«  her  tbe  rifl^t  to  claim 
such  proceeds  on  a  mortgage  JL  fa. — ^Hldell  t. 
LamJdn,  (Ga.)  11  B.  E.  835. 

9.  Where  a  ohilm  to  property  levied  on  la  in- 
terposed by  a  third  person,  toe  record  of  a  salt  in 
equity  between  tbe  same  parties,  in  which  it 
was  alleged  that  the  property  had  been  sold  un- 
der tbe  same  execution,  that  claimant  caused  it  to 
be  purchased  for  her  benefit,  and  that  tbe  sale  was 
procured  by  fraud,  and  adeoree  was  rendered  set- 
tingaslde  the  sheriff's  deed  for  fraud,  is  admiaai- 
ble.— Llttlefield  v.  Drawdy,  (Qa.)  11  S.  B.  fiua. 

Forthcoming  bond. 

10.  Code  Oa.  {  3SM,  which  provides  tbat  an  ac- 
tion may  be  maintained  on  a  forthcoming  bond 
given  in  a  claim  case  tor  deterioration  in  the  value 
of  the  property,  does  not  authorize  such  action  on 
adeUvery  bond  for  ;m>perty  taken  under  execution, 
where  an  affidavit  of  ill^alil^  lias  been  filed. — 
Walker  v.  Chambers,  (Ga.)  11 B.  E.  582. 

11.  In  Georgia,  a  forthcoming  bond  given  'by  » 
olalmaut  of  property  taken  under  execution  against 
another  person,  and  which  U  accepted  by  the  sher- 
iff, does  not  oeasatobaveeflOctonUiewltlidravral 
of  the  cliUm,  but  cootlnnes  in  force  throngtioat  tbe 
whole  litigation,  whether  a  second  daimla filed  or 
not;  and  the  sheriff  has  no  right,  after  the  with- 
drawal of  the  claim,  to  retake  toe  property  in  tiie 
hands  of  the  cdaimant,  and  charge  tbe  expense  of 
keeping  it  to  tbe  execution  plaintiff,  bat  his  reme- 
dy is  by  action  on  the  bond,  on  the  cdaimant'a  f  ail- 
ure  to  prodnce  tbe  pnwarty.— Hoassr  r.  Williama, 
(Qa.)  11  S.  £.  129. 

13.  Defendant'sintestateclalmedcertaln  goods 
which  had  been  levied  on,  and  save  a  "forthcom- 
ing bond,  **  conditioned  that  lue  goods  be  pro- 
duced St  the  tins  and  place  of  sale  if  her  claim 
be  disallowed.  After  her  death  the  claim  was 
dismissed.  In  an  acUon  for  breach  the  bond, 
the  onlyevioenoe  of  a  breach  was  defendant's  tes> 
timony  that  he  knew  nothing  about  tbe  goods. 
Heldt  that  a  breach  could  be  proven  only  by  show- 
ing that  the  property  was  advertised  for  sale,  and 
was  not  produced  at  the  time  and  place  provided 
therefor,  or  by  showing  that  the  property  bad 
been  disposed  of  in  the  life-time  of  intestate.— 
Bowdoin  V.  Boberts,  (Ga.)  U  &  JL 

Sale. 

18.  Where  a  levy  is  made  by  the  sheriff  before 
the  return-day  of  the  execution,  and  the  land  is 
sold  seven  years  afterwards  by  his  successor,  who 
indorsed  a  renewal  of  the  levy  on  the  execution, 
tbe  sale  is  valid.— Henderson  v.  Ttlmmier,  (ti.  C.> 
lis.  £.540. 

Distribntion  of  proceeds. 

14.  Under  Gen.  St  B.  C.  |  885,  which  requires 
any  sheriff  to  pay  over  the  proceeds  of  any  real 
estate  sold  by  him  to  the  judgment  having  s  prior 
lien  thereon,  an  execntion  for  coats  in  vacti  aait 
was  properly  postponed  to  an  execution  for  costs 
Issued  upon  a  prior  Judgment.— Katiimal  Bank  v. 
Goodman,  (8.  C.)  U  S.  £.  786. 

Belief  against  execution. 

15.  The  fact  that  the  only  lands  of  the  execn- 
Uon  debtor  had  been  sold  under  a  ]mii<v  execu- 
tion issued  hr  the  county,  sod  that  on  a  rale  for 
the  distribution  of  the  proceeds  the  money  had 
been  awarded  to  such  Junior  execution,  consti- 
tutes no  defense  to  the  enforcement  of  this  execu- 
tion against  one  who  was  a  sureW  in  both  oasoa. 
—Fuller  V.  Dowdell,  (Ga.)  U  &  B.  n& 

Injunction. 

16.  A  threatened  sale  of  land  on  executioD  un- 
der a  judgment  tor  deftdenoy  rendered  la  tar^ 
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closure  prooeedlDgs  wUl  oot  be  sidcrfiwd  beoaoke 
the  court  had  not  acquired  juiiadletUBL  of  the  mort- 
Ragor't  persoa  by  serrioe  of  prooeu.  The  judg- 
ment befog  vpld,  a  sain  thereunder  ie  without  any 
authority  whatever,  aod  cannot  woilc  Irreparable 
injurr  to  the  mortgagor.— Qillam  T.  Araold,  (S. 
C)  11  &  B.  831. 

17.  The  peUtioner  obtained  a  decree  ft)r  alimony 
against  her  husband,  and  an  order  for  its  enforce- 
ment againat  a  lot  purchased  by  him,  the  deed  to 
vrhich  had  been  taken  In  the  name  of  respondent 
to  defeat  petitioner's  right  to  supporb  In  that 
action  respondent  was  made  a  party.  After^ 
ward*  a  deoree  was  entered  under  which  an  ex- 
ecntlcm  Issued,  and  tbe  lot  was  levied  on,  and  ad- 
verUsed  for  sale,  whereupw  the  mother  of  re- 
spondent flled  a  ot^m  in  /nrma  pauperlt.  Up- 
on petitioner  applying  for  a  receiver  tbe  claim  was 
withdrawn,  and  tiielot  again  advertised  for  sale, 
to  prevent  which  respondent  obtained  a  temporary 
restraining  order  on  her  application,  alleging  that 
tbe  verdict  and  decree  were  obtained  bv  perjury. 
On  final  hearing  an  InJunoUon  was  refoMd,  and 
an  appeal  from  the  order  of  refusal  Is  still  pend- 
ing. Upon  a  sale  being  again  advertised  respond- 
ent filed  a  claim  <»  forma  pauperis^  which  result- 
ed in  a  further  postponement  thereof.  Heldy  that 
respcmdent  oannot,  oy  an  attempt  to  renew  litiga- 
tion In  which  her  rights  wore  adjudicated,  de- 
prive petitioner  of  the  fruits  of  her  decree;  aod 
an  order  enjoining  the  further  prosecution  of  her 
claim,  and  for  tbe  sole  to  proceed,  was  proper.— 
Jenkins  v.  Jenkins.  (Qa.)  11  S.  S.  «US. 

IS.  FlalDtifts  prayed  an  iojauctlon  against  the 
sale  of  their  property  under  execuUon  by  aoonato. 
ble,  and  alleged  that  actions  were  brought  against 
them  on  two  drafts  accepted  by  them,  and  It  was 
agreed  tbat  tbe  cases  shoald  be  tried  together,  but 
that  separate  verdicts  should  be  returned;  thatthe 

Jury  returned  battme  verdict  "for  tbe  amouutsoed 
or, "  on  which  two  judgments  were  entered,  un- 
der which  two  executions  Issued,  and  were  levied 
OD  the  property ;  that  the  constable  refused  to  ao- 
ceptthe  forthcoming  bond,  with  ample  security, 
tendered  by  plaintiffs,  and  was  proceeding  to  sell 
tne  property ;  and  that  be  and  nis  sureties  were  in- 
■oivent.  Defendant  denied  that  any  agreement 
had  been  made  as  to  separate  verdlcta  In  tbe  ao- 
tions  against  plaintiffs,  and  allied  that  tbgy  re- 
fused to  allow  the  verdiot  to  be  amended.  He  de- 
nied that  be  and  bis  sureties  were  insolvent,  and 
alleged  that  the  security  tendered  by  plaintiffs  on 
their  forthoomiog  bond  was  not  spmcwnt.  field; 
that  It  was  with  in  the  dlseiation  of  the  ooart  to 
fuse  tbe  injonctton.— Bentlov  T.  Ctoaubaw,  (fi**) 
11  S.  a  660. 

Assignment  of  ereouticm. 

IIL  UnderCodeOa.  t  OBlo,  wUcb  proridea  that 
when  one  pays  an  exeention  Issued  against  an- 
other for  taxes,  "or  any  other  execution  Issued 
without  the  judgment  of  a  court,"  the  olSoer 
whose  duty  It  is  to  enforce  such  execution  sh::ll, 
upon  request,  transfer  It  to  the  person  payiog  IL 
an  oxecution  issued  by  the  comptroller  general 
against  a  dolinquent  tax  collector  and  his  sure- 
ties was  properly  transferred  to  one  who  furnished 
Bfoney  wnercwlih  the  execution  debtor  paid  the 
execution. —Puller  v.  Dowdo:i,  (Qa.)  11  S.  E.  T7». 

SO.  Bald  section  gives  to  the  transferee  the 
samerightstikat  might  have  been exerelsed  before 
the  traosfOT,  provided  he  shall  have  U  entered 
on  the  execution  docket  of  the  county  In  which  it 
was  issued,  and  also  of  the  countrof  the  debtor's 
residence,  if  he  live  In  a  different  ooun^,  within 
80  days  from  the  transfer.  Held,  the  provision 
as  to  time  is  Intended  only  fen-  the  protection  of 
third  persons,  and  the  debtee  cannot  object  to  Its 
enforcement  because  It  was  not  filed  within  80 
dajn.— Fuller  t.  Dowdell,  (Oa.)  U  8.  B.  778. 

HXBOUTOBS  AND  ADMLNIH- 
TRATpBS. 

Bee,  also,  WiU*. 

Acknowledgment  to  avoid  statute  of  Umltatlona, 
see  Xfftnllatton  (tT -Jettons,  8. 
11B.B.— 72  • 


Actions  by  and  against,  see  Fraudulent  Convsv* 

attoM^  9, 10;  Death  by  Wnmaful  Aatt  t 
Attadunant  In  action  by,  aee  AwuSmeKt,!. 
Conveyance  l^.  see  Vendor  and  Vendee,  IL 
Power  to  sell  land,  see  Pouiers. 
Recovery  of  payment  by,  see  Payment,  10, 

Appointment. 

1.  An  administrator  &  t.  a.  wns  appointed,  at 
the  snnestlon  of  an.  exeontrix,  on  her  resignation. 
Tbe  bond  was,  by  a  olerloal  error,  conditioned,  and 
tetters  granted,  to  administer  the  estate  of  the 
executrix,  Instead  of  that  of  the  testator.  BelA 
that,  under  Code  Ga.  1 2S06,  providing  for  an  ad. 
minfstrator's  bond,  aind  that  a  substantial  oom- 
pUanoe  with  said  seotloa  shall  be  sufficient,  It  was 
sufficient  to  constitute  him  administrator  ot  tee- 
taker's  estate.— White  T.  8piller8,iQa.)  11 S.  B.  618. 

Bemoral  and  disoharge. 

2.  A  petition,  alleging  that  an  executor  baa 
converted  to  his  own  use  a  parted  tbe  estate,  and 
is  instdvent,  and  prsTlng  his  removal,  alleging  fur- 
ther that  petitioners  are  the  sole  legatees  under 
the  will,  is  good  on  demurrer.— Wbson  v.  Max- 
well, (Qa.)  if  S.  E.  615. 

8  A  petition  to  the  ordinary  to  enter  as  his 
judgment  nunc  pro  tunc  an  order  passed  by  him, 
at  a  former  term,  discharging  executors,  is  bad  on 
demurrer,  where  it  fails  to  state  that  the  appliei^ 
Uon  forthe  granting  of  the  order  of  discharge  ww 
made  in  writing,  as  required  by  Code  Qa.  t^'^^ 
Farmer  v.  Sog^  (Qfc}  11  8,  It.  US. 

Assets. 

4.  Qen.  8t  8.  0.  1 1827,  wbldiprandes  that  if 
ai^  person  die  aflaer  March  lat  in  any  year  the 
crop  on  the  lands  which  were  in  the  oocopaUon  of 
tbe  deceased  shall  be  assets  in  tbe  execotor'a 
hands  subject  to  legacies,  etc,  has  no  applloation 
to  renta  to  accrue  to  tbe  deceased  from  a  tenant 
In  occupation  of  his  lands,  and  as  to  such  rents 
the  right  of  the  devisees  is  superior  to  that  of  ths 
ezeootor.— HufI  v.  Latimer.  (8.  C)  11  8.  B.  TK. 

6.  The  fact  tiiat  rent  la  payable  In  a  neolfled 
number  of  pounds  of  link  cotton,  and  not  In  cash, 
doee  not  makesuoh  rent  "crops,  "and  thereftse,  as 
emblements,  collectible  \xr  the  exaeatan  of  a  d»- 
oeaied  Uudlocd.— Bnff  t.  I«tlflMr,  (&  G.)  U  & 
&758. 

Powers  of  hiubuid  of  eaceontriz. 

e.  An  exeontrix,  who  was  also  testator's  wUt. 

ow,  afterwards  remarried,  and  her  husband.  In- 
stead of  letters  c.  U  a.,  took  out  general  let. 
ters  of  administration  on  testator's  estate.  The 
hnsband  then  entered  Into  a  contract  with  an  a^ 
torney,  whereby  the  attorney  was  to  recover  po^ 
session  of  lands  claimed  by  testator,  and  to  receive 
as  his  compensation  a  one-balf  interest  In  all  lands 
so  recovered.  Held  that^  though  the  busband's 
general  lettera  ot  admioistratloo  were  void,  yet  his 
contract  with  the  attorney  was  valid;  as  Code  Qa. 
i  3448,  provides  tbat  on  the  marriage  of  an  exee- 
utrix  her  husband  mav  act  la  ligat  of  Us  wile 
until  the  appointment  m  an  administrator  e-ta., 
and  Uiat  the  husband  shall  be  responsible  a*  U  be 
were  OBeeutor— Fields  v.  Carlton,  <0a.)  11  S.  E. 

Administrator  de  bonis  non. 

7.  An  administrator  de  bonU  non  maj  sue  to 
set  aside  a  deed  as  fraudulent,  and  sell  tbe  land  to 
satisfy  a  judgment  belooglog  to  his  decedent's  es- 
tate, the  legal  title  of  which  was  in  the  adminis- 
trator, and  which  was  unadministeredathls  death. 
—Shell  V.  Boyd,  (S.  C.)  11  S.  E.  SUS. 

Allowance  of  claims — To  administrator. 

8.  Counsel  fees  and  expenses  incurred  by  an 
admlolBtrator  in  a  proceeding  to  subject  the  land 
of  his  intestate  to  the  paymont  of  debts  have  no 
priority  over  the  liens  of  creditors,  unless  tbe  pn>- 
ce  dlngwaa  instituted  bf  them,  or  was  neeeesaiy 
to  provide  payment  for  tbelr  claims. — Shell  t* 
Young,  (a  C.)  11  8.  B.  299. 

9.  An  administratrix  of  the  estate  of  her  seo- 
ODd  husband  oan  recover  from  it  the  renu  and 
profits  of  her  indlvldBal  property,  snd  also  of  tbafc 
of  which  she  had  charge  as  goaraian  of  her  child 
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1^  her  flnt  hatband,  of  which  her  Mcond  boslMDd 
took  pMseuion  at  the  time  of  their  marriagf>,  and 
did  not  accooat  to  her  for  the  rente  and  prodte 
during  Mb  life-time.— OUver  T.  Chance,  (Ga.)  11 S. 
E.  655. 

10.  The  estate  of  the  husband  U  entitled  to  no 
credit  for  the  maiotenaDce  of  plaintifpA  child  by 
lier  first  hneband  when  the  eviaenoe  shows  that  he 
did  not  intend  to  make  such  charge.~01iTer  v. 
Chanoe,  (Qa.)  11  a  B.  6Sfi.  . 

11-  Where  a  husband  takes  possession  of  his 
wife's  individual  property.  In  a  suit  by  the  wife  to 
recover  the  rents  and  profits  from  his  estate  after 
his  death,  It  is  dbmpetent  for  plaintiff  to  adduce  ev- 
Idence  aa  to  the  rental  valne  of  the  property  In  or- 
der to  show  what  profits  were  made  oy  toe  hua* 
band.— OUver  r.  Chance,  (Ga.)  11  a  B.  665. 

Settlement  and  aooounting. 

12.  Where  the  testator's  widow,  to  whom  a 
life-estate  of  all  the  real  and  personal  property 
Is  devised,  takes  possession  of  the  property  as 
devisee  and  executrix,'  the  remainder-men  can 
compel  her  to  account  and  give  bond  asexecutii^ 
or,  fn  default  of  that,  have  a  receiver  appointed 
to  take  om  of  the  property.— Godwin t.  Watford, 
(N.  C.)  11  8.  B.  li)5L 

13.  On  a  sale  of  pel  Bonal  property  belonging  to 
his  estate,  the  aurvivlug  administrator,  in  his  rep- 
raaentative  capadty,  took  a  note  In  payment  there- 
of. On  his  death  wltibonthaTingsettled  the  esUte, 
an  administrator  d.  b.  iu  was  appointed,  who 
sued  the  administrator  of  the  surviving  adminis- 
trator for  a  settlement  of  accounts.  A  com- 
promise was  afterwards  effected,  whereby  tbe 
administrator  d.  b-  n.  took  1:3,600  in  payment  of 
all  claims  against  the  estate  of  the  survmng  ad- 
ministrator, including  the  personal  property  for 
which  the  note  was  given,  and  a  jtidgmeot  was  ao- 
oordingly  entered  in  the  cause.  Held  that,  no 
f  raqd  appearing  la  the  compromlBB  proceeding,  the 
compromise,  payment,  and  judgment  vested  the 
title  to  th«  note  in  ttie  admlmatrator  of  the  aurvlr- 
ing  admlnlaUatoT,  and  he,  and  not  the  administra- 
tor d.  b.  n.,  vras  tbe  j>roper  parson  to  bring  rait 
thereon.-^arratt  v.  Lynch,  (N.  C.)  11  &  B.  it«L 

14.  In  an  action  for  an  aooonDting  against  the 
administrators  of  thesnretieaonan  administration 
bond,  by  the  devisees  of  the  testator,  defendants 
should  not  be  cbaived  with  bonds,  the  makers  of 
which  have  been  insolvent  since  the  administra- 
tors qualified,  on  tbe  ground  that,  though  included 
In  the  inyentory,  they  are  not  produced,  nor  their 
absence  accounted  for,  where  it  is  not  soovrn  that 
they  were,  or  might  have  been,  collected,  and 
vtaere  two  of  the  plalntifffl  occupied  such  a  rela- 
tion  to  tbe  estate  that  they  ought  to  have  had  con- 
trol of  the  bonds.— Gay  v.  Grant,  (N.  C.)  11  B.  B. 

16.  In  a  sntt  In  equity  bron^t  to  enfbroe  the 
aettlement  of  the  accounts  of  an  administrator, 
such  administrator.  In  order  to  obtain  credit  for 
amounts  iMiid  out  07  bim,  mast  show  that  snob 
amonnts  were  paid  on  debts  for  wUoh  the  estate 
Of  his  intestate  was  liable.— Dawson  v.  Hemelriok, 
(W.  Va.)  11  S.  E.  81. 

10.  An  administrator  may  pay  a  debt  due  by 
the  default  of  his  decedent,  as  treasurer  of  a  pub- 
lic fond,  befbre  an  action  M  the  deoedent'a  omoial 
bond  Is  barred,  without  waiting  to  be  sued  fci 
such  debt,  and  may  credit  himself  with  its  pay- 
ment in  the  settlement  of  his  account — ^Van  Win- 
kle V.  Blackford,  (W.  Va.)  11  a  E.  28. 

17.  Tcalaior  devised  land,— two-thirds  to  a  son 
and  one-tblrd  to  the  children  of  a  deceased  son, — 
leaving  tbe  sale  of  the  land  to  the  discretion  of 
the  son  who  was  also  executor.  The  executor  con- 
tinued to  live  on  the  land,  taking  all  the  profits 
therefrom.  The  devisees  lived  with  him,  but 
served  bim  without  other  compensation  than  their 
board.  Held,  that  the  executor,  on  accounting, 
should  be  charged  with  rent  for  one-third  of  the 
land.— Davies  T.  Hughes,  (Va.)  11  &  B.  488. 

18.  Under  Code  W.  Va.  1887,  c.  87,  8  22,  pro- 
viding that  the  report  of  the  commissioner  of  ao- 
oonnts,  upon  an  ex  parte  settlement  of  aa  admin- 
istrator's account  under  that  chapter,  so  far  aa  it 
U  oovflrmed  by  the  oonuty  court,  ahall  be  taken 


to  be  oorreot  unless  It  i«  sundiarged  and  fkiailled 
in  a  suit  in  proper  time,  neither  the  erroneous 
disallowance  ot  a  credit  or  the  ooonty  ooart.  nor 
the  confirmation  of  its  action  by  the  cironit  court 
on  appeal,  will  constitute  a  bar  to  a  bill  in  than- 
eery  to  correct  the  error  of  the  ooun^  coorL — Van 
Winkle  T.  Blackford,  (W.  Va.)  II  8.  E.  at 

19.  Where  on  settlement  of  an  intestate's  estate, 
the  estate  of  his  original  administratrix  was  not 
rmreeented,  but  the  administrator  de  btmiM  noit. 
who  was  her  surety,  had  notice  and  appeared  by 
counsel,  his  surety,  who  was  a  party,  and  was  acv 
ively  repreaented  by  counsel,  U  liable  on  the  de- 
cree against  bis  principal  for  a  devoMtfOvU  of  the 
original  admlntstrmtrix,  as  the  claim  against  the 
latter  waaa  debt  due  the  estate  for  vrhlch  his  prin- 
cipal was  officially  liable;  the  irregularity  of  thn 
proceeding,  in  that  the  estate  of  tbe  original  ad- 
ministratriz  was  not  repreaented  therein,  being 
waived  by  failure  to  object  or  appeal  on  that  ac- 
count.—Lowe  V.  Carlisle,  (S.  C.)  11  S.  EL  438. 

20.  Where  a  bill  is  filed  byanadministratM-to 
surcharge  and  falsity  the  report  of  the  oocnmis 
sioner  of  accounts,  upon  an  ex  parte  settlement  <d 
his  account,  under  Code  W.  va.  1887,  c.  87,  aa 
confirmed  by  the  county  court,  under  sectioa  21  ol 
that  chapter,  all  parties  interested  in  the  aettle- 
ment of  the  adndnistration  aeconnt  are  neeeaaaiy 
parties  to  the  suit.— Van  Winkle  T.  Blackfonl. 
XW.  Va.)  11  8.  B.  96. 

Liability  for  investaientB. 

21.  Decedent  appointed  bis  brother  execntor, 
with  power  to  sell  any  pai^  ur  aU  of  the  real  and 
personai  estate,  as  he  should  deem  best  for  deee- 
aent*s  ehildrm,  and  tp  invest  it  as  should  to  him 
seem  best  and  most  secure.  The  estate  eonaisted 
of  half  of  a  tract  of  laud,  which  had  not  been  paid 
for,  personal  property  thereon,  and  a  lot  of  slaves. 
Tbe  estate  was  largely  indebted.  Tbe  other  half 
of  tbe  land,  the  buildings,  and  manyof  the  slaves 
belonged  to  the  widow's  father.  The  farm  was 
kept  up  as  a  home  for  the  widow  and  children  un. 
til  1862,  when,  on  the  death  of  tbe  widow,  the 

Sropertjr  was  sold,  and  the  proceeds  used  in  payisg 
ebts  01  the  estate,  so  far  as  the  creditors  would 
take  Confederate  money.  The  balance  waa  sent 
within  the  Coofederato  lines,  and  a  parfc  of  it  was 
invested  In  a  Oontederato  bond,  ana  tha  balance 
deposited  in  a  baulL  The  executor  wss  soon  miter- 
wards  captured  by  the  V9den^  srmy;  and  beld  a 
prisoner  until  the  end  of  the  war.  jJeld  that,  tbe 
executor's  good  faith  not  being  questioned,  be 
could  not,  under  the  discretion  given  him,  and 
under  the  eondition  ai  the  estate,  and  the  sur- 
rounding circumstances,  be  h^  liable  for  any  kMa 
caused  by  mere  errors  ofjutenent— Jones*  Adm*r 
V.  Jones'  BxT,  (Va.)  U  8.  &  481 

Ezeontlon  against. 

22.  The  sdditloQ  of  the  word  '■exeoator*'to  de- 
fendant's name,  in  a  decree  lor  the  payment  of  a 
legacy  In  which  It  Is  adjudged  that  the  executor 
has  asaete  In  his  hands,  nuiy  be  treated  aa  merely 
de$crl-ptio  versonw,  and  will  not  prevent  the  issu- 
ing of  an  execution  dc  bonis  propriis. — Gowan  t. 
Gentry,  <&  C.)  11  a  B.  82. 

23.  Where  a  suit  la  equity  Is  brought  to  recover 
a  legacy,  and  the  executor  falls  to  appear  and  plead, 
and  It  is  adjudged  that  there  are  assets  in  bis 
hands  sufficient  to  pay  off  the  legacy,  execution  <f« 
bonis  proprlic  may  be  Issued  against  tbe  execuUf 
without  bnnglng  a  second  action  to  eatabliah  the 
existence  of  assets.— Gowan  v.  Gentry,  (U.  C)  II 
a  E.83. 

Sale  under  order  of  oonrt. 

34.  On  motion  to  set  aside  an  order  authorlx- 
Ing  an  administrator  to  sell  real  estate,  and  an- 
nul the  proceedings  thereunder,  it  appeared  that 
no  guardian  ad  lUem  was  appointed  for  tbe  in- 
fimt  defendants,  nor  were  they  represented  in  any 
way;  that  no  service  was  made  on  any  of  tbe  dv- 
fendanto  except  one,  aa  to  whom  serviee  wns  made 
by  publication;  and  that  tbe  sale  was  made  and 
confirmed  without  notloe  to  defendants.  HrhU 
tliat  the  sale  wss  void  under  Code  N.  C.  $  14^ 
which  provides  that  "no  order  to  sell  real  estate 
shall  be  BTanted  tUl  the  heirs  or  devisees  of  the 
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decedent  hare  been  nude  parties  to  the  prooeecUng 
by  aerrioa  of  rammons."  PoUowinv  Perry  t. 
Adams,  8  S.  B.  799,— Harrison  t.  Harnaon,  Of.  O.) 
11S.E.8S& 

S6.  The  faot  that  tafaat  defendants  had  notloe 
«f  ■  proosedinff  to  sell  testator's  land  by  moans  of 
a  petition  for  doWer  filed  by  their  mother,  and 
made  no  moUon  to  set  the  sale  aside  for  several 
rears,  is  not  a  ratification  of  the  sale,  when  they 
nave  taken  no  benefit  under  the  proceedings. — 
Harrison     Harrison,  (M.  C.)  11  S.  E.  866^ 

96.  In  a  proceeding  by  an  ezecntor  to  sell  his 
testator's  land  for  the  p^ment  of  debts,  two  of 
defendants  were  infante,  who  were  regularly 
served  with  a  summons,  and  a  guardian  ad  lUem 
was  appointed  tor  them;  but  it  did  not  affirma- 
tively appear  that  he  was  served  with  process,  as 
requlr^  by  Code  N.  C.  1 181,  or  that  he  answered 
for  his  wards.  Held  that,  as  the  court  had  ob- 
tained Jurisdiction  by  the  service  on  tbe  infant^ 
it  would  be  presumed  that  the  prooeedings  hod 
been  regular;  hnt  that,  even  though  the  guardian 
had  not  been  served,  the  judgmeot  was  thereby 
rendered  merely  voidable,  and  couJd  not  be  col 
Uterally  attacked.— Coffin  v.  Cook,  (N.  C.)  11 S.  B. 
ATI. 

97.  Upon  the  petition  of  an  exeontor  for  the  sale 
of  lands,  alleging  that  it  has  become  impossible  to 
carry  out  tbe  provisions  of  the  will,  which  is  not 
denied  by  Uie  devisees  and  legatees,  who,  together 
wltii  the  gnardian  ad  Ittem  m  those  of  th«n  who 
are  minors,  consent  to  such  sale,  the  cbanoellor 
may  decree  a  sale  at  chambers,  as  provided  by 
Code  Ghk  S  4914.— Blake  v.  Black,  (Qa.J  11 S.  E.  494. 

38.  The  order  of  sale  required  one-half  of  the 
price  to  be  paid  at  once,  and  the  sale  was  con- 
firmed on  the  executor's  report  that  tbe  purchaser 
had  complied  with  its  terms.  It  appeared,  how- 
ever, that  the  price,  which  was  a  fair  one,  was 
not  paid  antll  after  some  delay,  but  that  it  was 
then  duly  applied  to  the  payment  of  testetor's 
debts;  that  the  purohaser,  who  had  previously 
expressed  a  wUllogness  to  buy  the  land  at  a 
specified  price,  was  absent  from  the  sale,  where- 
upon, at  toe  execator*s  request,  a  third  person, 
unacquainted  with  the  purohaser,  bid  in  the  land 
for  him  at  the  price  named.  The  executor  received 
DO  benefit  therefrom,  and  it  was  not  suggested 
that  a  higher  price  would  otherwise  have  been 
realized.  Hek^  that  the  facts  dlsdoeed  no  such 
fraud  as  to  oersous  interested  adversely  as  would 
warrant  the  oourtlnsetting  aside  the  sale  after  the 
lapse  of  years.— Coffin  v.  Cook,(N.  C.)  11  B.  E.  871. 

Se.  The  order  of  court  under  which  testator's 
land  was  sold  and  tiie  notice  of  sale  provided 
merely  that  the  terms  should  be  one-third  cash, 
balance  in  equal  payments  In  one  and  two  years, 
to  be  secnred  by  mcnlgage  on  the  land.  On  the 
day  of  sale  the  executor  announced  v<vbally  that 
net  more  than  a  third  of  tiie  wood  on  the  land 
should  baoatofl  before  the  first  deferred  payment 
was  made,  and  not  mtm  than  another  third  be- 
fore the  other  payment  was  made,  and  that  a  vio- 
lation of  these  oooditlons  wotild  subject  the  mort- 
gage to  fcnwlosure.  field,  that  these  oondlticma 
could  not  be  enforced  against  the  purchaser,  and 
that,  he  having  been  kept  ont  oi  possession  for 
over  a  year,  the  sale  could  not  even  be  enforced 
against  him  according  to  the  original  terms.-* 
Wltberspoon  v.  Witherspoon,  (8.  C.)  11  8.  £.  704. 

80.  The  verbal  conditions  were  not  a  mere  ex- 
pression of  the  rights  which  the  execatxir  would 
have  as  mortgagee  tostaywaste.— Wltherspooa  t. 
Witherspoon,  (B.  C.}  11  S.  B.  704. 

81.  Where  the  proceeding  by  an  executor  to  sell 
testator's  land  to  pay  debts,  and  all  orders  and 
the  judgment  therein,  are  entitlea  in  toe  name  ot 
the  testator's  executor,  and  the  deed  so  describes 
him,  and  he  therein  professes  to  execute  It  by  Tlr- 
tne  of  his  power  as  such  eirecutor,  the  deed  snf- 
fiolently  refers  to  tbe  order  which  anthorlxod  its 
execution,  without  forma)  recitals  in  reference 
thereto.— Coffin  v.  Cook,  (K.  C.)  11  S.  E.  871. 

83.  Where  an  administrator,  in  order  to  pay  the 
debts  of  tbe  eatate,  sells  the  excess  of  his  intes- 
tate's real  estate  after  a  portion  has  been  set  apart 
as  a  homestead  tor  the  minor  children,  and  there 
is  no  TeaervBtion  of  the  rights  or  e^nlties  of  ored- 
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itors,  a  judgment  creditor,  whose  didm  ta  pm> 

mount  to  the  right  of  homestead,  cannot  be  oom- 
pelled  to  exhaust  the  homestead  before  he  is  al- 
lowed to  participate  in  the  proceeds  of  the  sale 
with  other  creditors,  whose  claims  are  subject  to 
the  homestead;  as,  tbe  land  having  been  aold  to  sat- 
isfy the  debts,  tbe  law  instantly  applias  the  pro- 
ceeds to  the  satitfaotlon  ot  tbe  olauns  aooordlng 
to  their  priority,  and  any  other  sale  nnder  the 
Judgment  would  be  void.— BheU  v.  Young,  (S.  0,) 

11  ^E.  m 

83.  A  sale  of  testator's  land  by  the  axecutorw 
who,  under  the  will,  is  entitled  to  two-thirds  of  U 
— to  bis  clerk,  who  does  not  pay  the  ooosideration, 
but  afterwards  resells  to  toe  executor,  is  fraudu- 
lent—Davies  v.  Hughe^  (Va.)  11  8.  E.  468. 

84.  Under  a  valid  contract  between  one  who 
had  married  an  executrix  and  an  att(Hmey«  fay 
which  the  latter  was  to  recover  possession  oC  lands 
(daimed  by  testator,  and  to  receive  as  oompensatltm 
a  one-half  interest  in  lands  recovered,  certain  notes 
belonging  to  testator's  estate,  given  in  payment  of 
the  purchase  price  of  land  sold  by  testator  in  his  life- 
time, were  turned  over  to  tbe  attorney  for  collech 
tion.  The  purohaser,  who  held  nnder  a  btmd  for 
title,  was  unable  to  pay  the  notes;  and,  to  avoid  liti- 
gation, it  was  agreed  that  the  land  sbonld  be  resold 
at  administrator's  sale,  the  purchaser  under  the 
bond  for  title  to  receive  any  excess  over  the  face  of 
tbe  notea,and  to  make  good  any  deficit  to  tbe  estate. 
The  land  was  accordingly  offered  for  sale  by  the 
husktand,  acting  as  administrator,  and  it  waa  bldln 
by  the  attorney.  Held  that,  though  the  sale  was 
void  as  an  administrator's  sale,  yeC  as  it  was  made 
In  pursuance  of  the  agreement  with  the  purcbaser 
under  the  bond  for  title,  the  husband  a(^>ed  as  bis 
agent  in  making  tbe  sale,  and  that  the  attorney, 
who  had  paid  for  one-half  of  the  land  by  his  serr- 
ices,  took  agood  equitable  title  to  that  half;  Imt, 
having  paid  the  estate  nothing  for  the  other  half, 
he  took  neither  a  legal  nor  an  equitable  title. — 
Fields  T.  Carlton,  rOa.)  11  8.  E.  194. 

8fi.  On  petition  of  an  administratrix,  the  pro- 
bate conrt  ordered  certain  lands  sold  to  pay  dems. 
The  administratrix  told  the  Judge  she  would 

give  4476  therefor,  whereupon  he  transmitted  her 
Id  by  letter  to  his  agent  tor  tbe  sale,  with  In- 
structions to  cry  it  at  the  aaction.  The  agent, 
however,  neglected  to  do  so,  and  ^itooterf  down 
the  land  to  relator  for  •130.  The  probate  Jndge re- 
fused to  execute  a  deed.  Heid,  a  moperexerolse 
of  dlscretlMi.  and  nuHidamifS  will  not  Issue  to 
o(»npel  him  tboEetOL— fnmettr.  Bonuide,  (8. 0,) 
11 8.  B.  «r.  ' 

Actions— Parties. 

89.  Where  the  bill  to  subject  a  decedent's  land 
to  the  p^ment  of  his  debts  alleges  that  there  are 
devisees,  and  proceeds.agalnst  them  aa  ''unknown 
devisees. "  under  Code  w.  Va.  e.  134, 1 11,  altbongh 
the  domicile  of  tbe  deoeased  was  well  known,  and 
the  names  of  the  devisees  easily  ascertainable  from 
the  will,  the  court  should  require  such  devisees  to 
be  made  parties  by  name  before  selling  tbe  realty 
in  which  they  have  an  interest.— Ellbreth  v.  Boottf 
Adm'r,  (W.  Va.)  U  S.  B.  8L 

 Against  fbrelgn  axeentw. 

87.  The  courts  of  Virginia  have  no  Jurisdiction 
to  entertain  a  suit  against  a  foreign  executor  who 
has  not  qualified  here,  for  the  distribution  of  as- 
sets collected  in  the  foreign  state,  and  not 
bron^t  into  this  state.— Fngate  t.  KcMwe,  (Vn.) 
11  S7a  1061 

Exemplary  Damages. 

Bee  Damagetf  1. 

EXEMPTIONS. 

From  taxation,  see  Taxation,  3. 

Beview  of  judgment  holding  ptopertf 
exempt. 

It  is  error  In  the  sup^oroonrt  to  sustain  a 
certiorari  to  a  Justice's  judgment  holding  ^oper- 
tyenmpt  from  levy  under  a  dietreae  warxantt 
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wlLete  tiM  «ndenoe  sbowi  tiut  the  property  had 
been  properlr  eiem^xtd  bj  the  ordtnary  nndar 
Code  Ga.  1 9H0,  and  there  to  no  erldenoe  to  show 
that  it  is  suMeottodiatTMS.— CIUto  r.  WlUiUHL 
(Ga.)  U  8.  BL  87«. 


FAOTOBS  AND  BBOKBBS. 

Bee,  alao,  Primcipal  and  Agmt. 

fayment  of  oUlm  againat  principals- 
Beimbnnement. 

Ptointtfls  were  defendants'  broken,  and 
had  made  a  sale  of  cotton  for  them.  Defendants 
drew  on  the  Irayer  for  the  price,  and  the  draft 
was  p^d,  but  when  the  cotton  was  shipped,  it 
was  not  of  the  agreed  quality;  whereupon  the 
biurer  claimed  to  be  reimbursed  the  diffa«noe  in 
vftine,  as  determined  by  expert  olassers,  rnpre- 
•entlng  them  and  platnUfEs,  which  claim  plain* 
tiffs  paid,  and  when  defenaants  refused  to  reim- 
burse them  this  suit  was  brought.  Defendants 
testified  that  they  had  no  notioe  of  the  claim,  and 
had  ffiren  no  aatboiity  to  plaintiffs  to  settle  It, 
and  that  the  cotton  was  folly  up  to  the  contract 
Quality.  Plaintiffs'  evidence  showed  thatther 
had  followed  the  oostom  of  the  trade  In  which 
they  were  engaged,  and  that  ther  had  theretofore 
settled  similar  claims,  for  which  defendants  had 
reimbursed  them.  Held,  that  a  verdict  for  plain- 
tilts  was  supported  by  the  erideiioe,~Anu>ld  t. 
Smith,  (OaO  U  &  B.  SGI. 


FAtiSB  IHFBIBONHXINT. 

Bee,  also,  MdUelmu  Proaecution. 
Arrest  without  warranty  we  Amttt  ^ 

What  oonstitates. 

!•  Defendant  in  an  ladietmeut  for  fUsa  Im- 
prisonment was  a  policeman,  and  arrested  the  pros- 
ecutor for  obstructinz  asidewalk  in  Tlolatlon  of  or- 
dlnances  Nob.  848  and  15  of  the  dty  of  Asbeville. 
No.  848  provides  that  any  persons  assembling  and 
loitering  on  the  streets  in  such  manner  as  to  ob- 
struct tbe  streets  or  sidewalks  or  orossinga,  and 
failing  to  disperse,  upon  notice  by  any  (^cer,  shall, 
onconvlctioa,  befined.  No.  16 provides  that,  when- 
ever three  or  more  persons  obstruct  the  sidewalk, 
if  such  persons  unreasonably  persist  In  remaining, 
■0  as  to  Incommode  others  pasung,  tbe  i^cer**Bhall 
take  them  to  the  station-house. "  Defondant  teeti- 
fied  that  the  prosecutor  and  four  or  five  othem  were 
Btandinir  on  the  sitiewalk  while  other  people  pass- 
ing had  to  step  out  on  the  curbing  to  get  around 
them,  and  that,  when  he  regueftted  them  to  move 
on,  all  left  except  tbe  prosecutor,  who  refused  a 
third  time  to  go,  when  he  arrested  him,  and  put 
him  in  the  calaboose.  Seld,  that  defendant  was 
guilty,  as,  after  the  others  left,  the  prosecutor 
could  not  obstruct  the  sidewalk  alone,  and  there 
tx>uld  be  no  violation  of  the  ordinauoe  without  a 
failure  "to  disperse"  when  reauested  to  do  to. — 
Btate  V.  Hunter,  (N.  C.)  11  &  E.  SUfl. 

Si  The  fact  that  the  proeeoator  aotad  like  a 
drunken  man,  and  told  defendant  he  had  been 
drinking,  is  nob  sufficient  to  Justify  an  arrest  un- 
der an  ordinance  which  authorizes  the  arrest  of 
persons  "found  drunk  in  the  streets,  hallooing,  or 
m^ng  an  unusual  noise, "  aa.  In  order  to  t>e  guilty 
nnder  that  ordinance,  the  prosecutor  must  have 
beeo  both  drunk  and  noiay.— State  T.  Hunter,  (N. 
00  11  8.  S.  866. 

Pleading  and  proof. 

8.  In  an  action  for  false  imprisonment,  where 
defendant,  by  not  denying  an  averment  In  the  deo- 
laratton  that  tbe  warraut  of  arrest  wae  void  be- 
oause  issued  before  the  summons  in  theactton,  has 
admitted  tbe  fact,  it  is  harmless  error  to  allow  a 
summons  in  another  action  to  be  introduced  to 
ve  the  date  of  tbe  issue.— Tuolnr  t.  Wilkins, 
a)  11  B.  S.  675. 

FalBe  Bepreaentatlons. 

b  aroUo>^°      luauranoe,  see  Inturanoe^  1^  8l 


Fogs* 

Of  sharitt,  see  Sheriff »  and  ConMaibim,  U  & 
wttness,  SM  WUnat,  aft. 


Bight  to  peirpetaal  iaonop61y. 

Long  after  tbe  Uoense  and  ertafaUsXiiiMBt  et 

a  fen7  the  legislature,  by  general  law,  provided 
that  the  county  courts  should  not  Uoense  a  feny 
within  a  half  mile.  In  a  direct  line,  of  one  already 
established.  Held,  that  the  general  law,  so  far  u- 
it  applied  to  snob  extsUng  ferry,  did  not  create  in  It 
the  right  to  a  perpetual  monopoly,  but  was  r^wal- 
able  at  the  wIU  of  the  legislature,  though  tbe  iran- 
cbise  had  been  sold  to  third  parties. — TTiieelinff 
Bridge  Co.  T.  WheeUng  ft  Babauit  Btidga  Ca» 
(WrTa.)U&B.UI08u 

FertUlzen. 
LioMie  to  mU,  see  LteanHL 

Fines. 
Disposition,  see  Battardy. 

FISHEBIBS* 
Bight  to  take  oysters. 

Code  N.  O.  t  8870,  provides  thafno  penoa 
shall  use  or  oaose  to  be  used.  In  any  of  the  nav- 
igable watar8<tfthesfeate^  •  •  •  tongs  or  dza« 
for  the  purpose  of  taking  oysters,  naleBS  ho  shall 

have  resided  oontlnuously  in  the  state  at  leut  1^ 
months  next  inreoedlDsr  the  day  on  which  he  shall 
begin  to  take  fish  or  oysters:  *  *  •  provided, 
further,  this  section  shall  not  extend  to  sezTaata 
employed  to  fish  by  any  person  allowed  to  fish  in 
the  navigable  waters  of  the  state.  **  Held,  In  a 
proseoutfoQ  for  violating  the  statute,  that  tho 
court  should  have  ohargea  that,  If  the  Jury  fonnd 
tbat  defendants  took  oysters  with  tongs,  being' 
servants  or  employee  <a  W.,  a  resident  of  th» 
state,  they  dunud  find  Oiem  not  guilty.— State  t. 
Conwu^,  (K.  C.)  11&B.0BL 


FIXTUBES. 
What  constitute*— Bights  of  mortgagee. 

1.  A  member  of  a  firm  operating  a  door,  saah, 
and  blind  factt^  borrowed  money  of  pLainUft  for 
the  purposes  of  the  businees,  and  gave  him  a. 
mmigage  on  land  owned  by  such  mranbo-,  sod  <hi 
which  the  factory  stood,  "together  with  all  th» 
machinery  and  baildings  on  said  lot,  consisting 
of  one  engine,"  ete.  Bnbsequently  the  r■*g''"^ 
was  sold,  and  another  parohased  uodsrm  ooDUact 
that  title  thereto  waa  to  remain  !n  the  vendor  un- 
til it  was  paid  for.  The  fsotory  waabomed,  and 
all  the  machinery  removed  and  set  up  on  other 
premises.  After  such  removal,  the  firm  gavo 
mortgages  on  the  machinwy  to  different  persons. 
The  machinery,  when  first  put  in  position,  was 
not  intended  as  a  permanent  improvement^  but 
only  to  remain  so  long  as  the  business  waa  prof- 
itable. Held,  that  neither  the  engine  nor  the 
machinery  could  be  followed  by  plaintiffs  as  part 
of  the  real  estate  covered  by  their  mortgBBeL— 
Padgett  V.  Cleveland,  (9.  U)  U  S.  Bl  UMl 

 Bights  Of  vendee. 

fl>  A  steam-engine  and  boiler  situated  in  m  ahed 
attached  to  a  two-story  building  used  as  a  mill,  the 
sbed  being  planked  op  sll  round,  so  that  the  en- 

Ene  and  boiler  could  not  be  removed  wlthoai  tesxt- 
g  the  plank  away,  and  asaw-mill  attat^ied  to  the 
land  in  tbe  usual  way  and  operated  by  tbe  engine, 
are  flxtnres,  and  pass  under  a  deed  of  tha  utad, 
whioh  ooDtains  no  reservatioo  ot  the  ftx«iu«B.— 
Home  r.  Smith.  (N.  a)  U  &^  S78.* 
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POBOIBZiB  BOTBY  AND  DB- 
TAINEB. 

'Wben  lies. 

1.  AleiBeeof  uoUwidgBBleaseforyearaou 
Wnf!  unlawful  detainer  against  a  lessee  under  a 
fiimilar  prtor  leasBt  which  has  been  forfeited  for 
breach  of  condlUona.— Ouftw  T.  Eukiil,  (W.  Va.) 
11  S.  E.  754. 

2.  Wbore  one,  accompanied  by  two  others, 
fioes  to  &  building  with  a  hatchet,  and,  in  spite  ot 
the  owner's  remonstrances,  knocks  off  bars  niUled 
across  the  door  and  enters,  he  Is  guilty  of  forcible 
«ntry,  though  the  owner  used  no  force  to  resist 
binL-Lissner  t.  State,  (0«.)  11  S.  B.  500. 

8.  The  owner  of  ^nd  camuA  forrtUy  enter 
thereon  and  eject  a  person  who  is  in  the  actual 
possession  thereof,  and  is  not  a  recent  trespasser 
or  intruder:  Code  N.  C.  S  1038,  providing  that  any 
one  having  by  law  the  right  of  entry  on  land  shaU 
enter,  not  with  force,  but  io  a  peaceable  manner.— 
Uosseller  t.  Dearer,  (N.  a)  11  &  S.  589. 
■  4.  In  unlawful  entry  and  detainer  to  reoorer 
oyster  grounds  sssigned  to  plaintiff  by  the  oounty 
oyster  inspeetor,  his  f^lnre  to  pi^  rent  to  the  stata 
^oas  not  affect  his  right  to  recover  from  defend- 
«nu  unlawfully  in  p«mesiioo.-JIears  t.  ]>ext«^ 
<Va.}  U  S.  STW. 

Eridence. 

&.  In  SQ  action  for  forcible  entry,  evidence 
that  defendant  remained  in  possession  of  the 
premises  is  adihlssible  to  show  that  he  made  his 
«Dtrv  complete,  though  he  may  not  be  charged 
with  forcible  detainer.— Ltosaer  v.  State,  (On.)  11 
S.  E.  50a 

Damages. 

6.  When  a  land-owner  enters  on  the  land  forci- 
bly, and  eje<fts  a  person  who  is  in  actnal  posses- 
sion without  title,  the  latter  can,  in  an  action  of 
ditmages  for  forcible  entry  and  detainer  against 
the  owner,  recover  only  nominal  damages  for  the 
wtn.— Xosaellsr  t.  Deaver,  (N.  ai  11 S.  B.  tsisa. 

7.  When  tba  owner  of  land  forcibly  enters 
thereon,  and  ejects  a  person  who  Is  in  actual  pos- 
session without  title,  the  latter  Is  entitled  to  re- 
cover actual  damages  for  any  injury  inflicted  on 
hit  person  or  property,  and  mar  recover  exemplary 
^damages,  U  Ibe  enb?  is  made  in  a  wanton  and 
reckless  manner.— Mosseller  v.  Deaver*  (N.  G.)  11 
&B.620. 

ForeolOBiire. 

Of  raortmaes,  see  ChaUel  Mortgagttt  S-B;  Mmt- 

Foreign  Corporation*. 

Am  CMiwratioiu.  10-1& 

Foreign  Bzeoator. 

See  Sx€Cutor$  and  Administratort,  87. 

Foreign  Judgment. 

SeeJiidffnwnt,  SI. 

Forfeiture. 

Of  iMwa,  see  Landlord  and  Tenant^  8. 

FOBGBBT. 

Troof  of  handwriting. 

1.  Handwriting  In  an  alleged  forged  Instm- 
■nent  cannot  be  nroved  bv  omnoarison  with  writ- 
ings admitted  In  evideooe  over  defendant's  ol^eo- 
tton,  and  whlob  are  not  admitted  or  ai&rmatlvely 
shown  to  be  in  defendant**  writing,  thoui^L  he 
does  not  deny  them.— Slate  t.  BselBel.  (8/C.)  11 
S.B.685. 

S.  Where,  on  appeal,  it  does  not  appear  that 
there  was  any  evidenoe  that  the  instrument  was 
forged  other  than  comparison  with  writings  admit- 
ted over  defenda&t*a  objeotion,  and  wbioh  were 


not  shown  to  bo  la  his  hondwriUng,  the  wror 
lo  permitting  the  oomparison  la  groood  for  rever- 
sal, though  defendant  was  convicted  of  uttering  a 
forged  iustrumeDt  only,  and  not  of  lonraiT*'-Sma 
T.  Ei^lel,  (S.  C.)  11 S.  B.  685. 

Former  Jeopardy. 

8«e  Criminal  Law,  6-7. 

FORNICATION. 

Eridenoe. 

1.  Tboagh  dedar&tioos  of  the  male  defendant 
are  not  admissible  against  the  female,  evidenoa 
that  they  were  seen  In  eqiUvocal  situations,  that  ha 
built  a  house  for  heron  his  land,  visited  her  thera^ 
that  they  went  about  together,  that  a  bastwd  waa 
bom,  that  he  gave  bond  for  ner,  Is  suffldent  to 
warrant  the  submission  of  the  case  to  the  jurj  as 
to  her.-State  v.  Rinehart,  (K.  G)  11  S-  B.  SlSt 

Efibot  Of  acquittal  of  one  defisndant. 

&  In  a  prosecution  for  fornication  and  adol- 
tetr,  If  one  defendant  la  aooalttad  a  TWdfa*  of 
guuty  cannot  ba  rendered  agUDstttaa  other.  BUta 
T.  Sineharti  (N.  a)  11 8.  ^  sifl. 

Fraud. 

Avoidance  of  compromise,  see  CMnpromlMk 
In  application  for  lasnraneat  aaa  In»uininee,t,  IL 
assignment,  see  AMtgnmunt  far  Bmdit  of 
Credlton,  *^  - 
Instmctiods,  see  Trial,  18-11 
BesolBsionof  oontraot,see.E9UMMS-U;  0al«b7,& 

FBAXTDS.  STATUTB  OF. 

Promise  to  answer  for  debt  of  another. 

L  A  oomptaint  alleged  tliat,  plainttfE  and  one 
J.  being  JolnUylndebted  to  0.  for|S.O00,  plalntift, 
to  eecore  said  delit  and  interest,  conveyed  oertaln 
land  to  S.  as  trustee,  and  for  uie  same  pnrpoae 
J.  oonveved  certain  land  to  8.  as  trustee;  ft  being 
provided  that  on  default  in  payment  the  trustee 
should  sell  the  land,  pay  the  debt,  and  turn  the 
residue  over  to  the  grantors;  that.  In  pursuance 
of  said  provisions,  said  trustee  sold  to  defendant 
tiie  land  conveyed  by  said  J.,  and  defendant 
agreed  with  thetmstee  and  plalntlffthathewould 
iny  for  said  land  fS,000,  and  in  addition  thereto 
pay  to  plaintiff  such  sum  as  plaintiff  had  paid  on 
said  debt  (tf  80,000^  and  interest,  which  should  havo 
been  paid  by  said  J.  Held,  that  this  was  a  n«- 
toitouB  promlso  to  uswer  for  the  debt  of  another 
which  Code  Va.  1887,  |  2840,  provides  shall  be  in 
writing,  but  merely  a  promise  In  consideration  of 
the  land  to  pay  jmrt  of  the  purchase  money  to 
plaintiff,  instead  of  the  trusteejWhleh  was  not 
within  the  statute  of  frauds.— cQdnker  t.  Ann^ 
strong,  (Va.)  11  S.  E.  B77. 

Agreements  relatlns  to  land. 

9.  An  oral  agreement,  made  at  the  time  of  tha 
sale  of  land,  that.  In  case  of  a  deflcienoy  In  quan- 
tity, there  shall  be  an  abatement  in  the  price,  la 
not  such  an  agreement  as  is  required  by  tbe  etat* 
uta  nf  frauds  (Code  N.  C.  i  1654)  to  be  in  writing. 
— McGee  v.  Craven,       a)  11  S.  B.  875. 

8.  Defendant  offered  to  buy  land  of  plaintiff  at 
a  certain  price.  Plaintiff  wrote  that  he  would  ac- 
cept the  offer,  but  said  further  that  defendant 
must  stand  tbe  expense  of  examining  title,  etc. 
Held,  that  the  acceptance  was  not  suflBcient  to 
constltttta  a  valid  contract  under  the  statute  of 
frauds.— Kennedy  v.  Qramling*  (B.  C.)  11  S.  B. 

 BniHoleney  of  memorandom. 

4.  A  receipt  for  the  purchase  price  of  land 
given  one  who  is  in  posseesion  under  a  bond  for 
title,  which  describes  the  land  as  "his  land  where 
he  now  lives, "  is  a  sufBdent  memorandum  under 
the  statute  of  frauds  to  admit  pared  evidence  to 
aid  the  d6s<n*iption.— Falls  of  Neose  Mannfg  Oo. 
T.  Bendricks,  (N.  a)  11  B.  B.  568. 
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Heading. 

6.  When  an  answer  admits  an  afreemaDt  for 
the  sale  of  land  as  alleged  in  the  bill,  thoagh  It  ba 
oral,  the  defendant  must  plead  the  atatnte  of  f  rsuda 
and  perjuries,  or  the  answer  must  claim  Its  bene- 
fit; otherwise  he  is  held  to  have  admitted  the 
agreement,  and  renoniujed  the  statute's  benefit. — 
MorettT.  HoAlUeter,  (W.  Va.)  11  &  B.  m 

PRAUDXJIiElIT  OONVBT- 

ANOES. 

What  oonstdtutes. 

1.  Where  a  debtor,  before  executing  a  mort- 
gage, was  informed  that  he  could  be  closed  up 
D7  onseoured  creditors  if  a  prior  mortgage  given 
fry  him  was  insufficient  to  cover  all  hu  prop- 
erty, tbe  fact  that  both  mortgages  covered  all 
the  debtor's  property  is  not  such  conclusive  evi- 
dence of  an  intent  to  hinder  and  delay  other  cred- 
itors as  will  warrant  the  setting  aside  of  a  finding 
\hat  the  subsequent  mortanLge  was  ezeuuted  in  good 
totth.— Rouse  V.  Frank.  (Qa.)  11  S.  E.  117. 

—  Consideration. 

Si  Tbe  fact  that  a  debtor  was  Indnoed  to  ex»- 
CQte  a  chattel  mortgage  to  secure  a  past-due  debt 
by  an  oiler  to  f  omlsh  ntm  other  goods,  also  to  be 
included  in  the  mortgage,  does  not  justify  the 
supreme  court  in  setting  aside  a  finding  by  the  tri- 
al judge,  acting  as  a  jury,  in  a  contest  between 
creditors  for  the  proceeds  of  tbe  dabtor'a  property, 
tbatthe  mortgage  was  not  given  with  the  intent  to 
hinder  and  delay  other  creditors;  both  the  debtor 
and  mortgagees  having  testified  tbatthe  mortgage 
was  executed  in  good  faith.— Kouse  v.  Frank,  (Qa.) 
IIB.  KU7. 

3.  Tbe  fact  that  an  insolvent  debtor  conveyed 
to  an  impecunious  son-in-law,  to  whom  he  awed 
bnt  $70,  all  his  real  estate  for  an  expressed  oon- 
sideration  of  $1,000,  thongh  no  money  actually 
passed,  and  that  he  remained  in  possession  there- 
of under  a  pretended  contract  <a  rent,  was  suffi- 
dent,  when  connected  with  other  soapidous  oir- 
onmetances,  to  show  tbat  the  oonreyuioe  was  Id 
fraud  of  oredltora.— Reilly  v.  Barr,  (W.  Va.)  11  S. 
B.  760. 

4.  WtaerepiatntlSinejectmentattaolradacer. 
laindeed  in  defendant's  chain  of  titleon  the  ground 
that  it  was  void  as  Id  fraud  of  the  grantor's  cred- 
itors, the  court  properly  charged  that,  if  the  jury 
believed  the  grantor  waa  inscdveot,  and  oonveyed 
the  land  In  ainpute  to  defendant,  hla  aon-in-law, 
who  was  himself  insolvent,  for  much  less  than  its 
value,  taking  only  defendant's  unsecured  note  for 
the  same,  which  had  not  been  paid,  the  law  pre- 
sumed tbe  deed  to  be  fraudulent.— Helms  v.  Oreen, 
11  B  E.  470.  105  N.  C.  251. 

6.  Defendant  testified  that  there  was  no  under^ 
standing  between  him  and  bis  grantor  that  he  was 
to  take  the  deed  for  the  purpose  of  Iceeping  off  his 
grantor's  creditors;  but  he  gave  no  reason  for  post- 
poning the  registration  for  fouryears,  nor  why  tbe 
recited  consideration  was  $300  while  the  agreed 
price  was  $!W0.  He  offered  tbe  tax-lista,  which 
show  tbat  for  1881,  tlie  date  of  the  deed,  hta  gran- 
tor returned  $1,060,  and  for  1882,  $1,665,  consisting 
entirely  of  personal,  and  almost  exclusively  of  un- 
specified, property.  Held,  that  the  evidence  was 
insufficient  to  rebut  the  presumption  of  fraud. — 
Helms  V.  Oreen,  (N.  a>  11  U.  El  470. 

 Fartieipation  by  grantee  in  fk>aud. 

6.  Defendant  asked  the  instruction  that,  even 
though  the  grantor  executed  the  deed  with  intent 
to  defraud  bis  oreditors,  still,  before  plaintiff  could 
recover,  the  jury  must  be  satisfied  that  defendant 
oo-operated  in  the  fraudulent  intent.  The  court 
gave  the  Instruction,  adding,  "unless  it  was  a 
voluntary  deed,  and  not  sufficient  properly  was  po- 
taioed"  to  pay  the  grantor's  debts.  There  was 
evidence  that  tbe  grantor  was  Insolvent;  tbat  he 
did  not  retain  property  sufficient  to  pay  his  debts; 
that  defendant  wus  his  son-in-law,  and  also  insolv- 
ent, and  only  gave  his  unsecured  note  for  tbe  land, 
Which  note  bad  not  been  paid.  Held,  that  tbe 
Murt  properly  added  the  qualifying  words.  — 
Helms  V.  (Sreen,  (N.  aj  U  8.  K.  470. 


Oonveyanoe  by  tAtbsr  to  mh  — Bela- 
tions. 

7.  A  tether,  having  debts  amoomlDg  tom- 
OOOl  and  propeiltf  not  exoeedinf  $17,000,  oonvercd 
to  hla  son  R.  two  piooes  of  land,  the  price  reated 
beitur  $10,000.  A  month  later  he  conveyed  to  his 
son  w.,  in  troat  for  his  creditors,  alibis  posocil 
proper^,  amounting  to  $1,800,  reserving,  how- 
ever, control  and  the  right  to  use  it  for  five  yean, 
without  accounting  to  any  one.  Tvro  weeks  later, 
he  caused  certain  land  which  he  bad  bou^t,  bet 
or  wnicn  ne  naa  nevra*  tax  en  a  conveyaux,  w  w 
(vinreyed  to  his  son  W.  The  land  was  wvtii  K- 
000,  but  the  consideration  on  wfal<^  the  oonrev- 
auce  was  made  was  tbat  W.  should  tbe 
purchase  mxmvr  still  due  thereon,  and  give  to  his 
father  his  aervieea  aa  a  physician.  Sooa  tee- 
after  JudgmeDta  were  reooered  against  tiie  fate 
amountlDg  to  $10,000.  Prior  to  the  oonveysnc*  lo 
R, ,  the  father  had  given  his  note  of  $10,000  to  oas 
O.,  in  settlement  of  the  latter*s  dadms  for  serr- 
Ices  rendered  as  a  clerk.  The  consideratioD  of 
the  otmveyanoe  to  R.  waa  that  be  ahmild  asnos 
and  pay  this.  In  fact  R.  paid  bnt  a  few  bnadnd 
dollars  of  it^  and  O.,  who  lived  part  of  tbe  tiiv 
withR.  andi»rt  ofthetlme  with  the  father,  nvw 
OTSBsed  the  claim,— in  fact,  took  in  place  tbenof 
R.  's  note  for  a  Bmoll  amount,  and  Ma  iminise  W 
do  certain  things.  Moreovo-,  It  apiwienil  te 
neither  R  nor  tua  fathampeotedtnttheywocZd 
have  to  pay  U.  mnc3i  of  anything.  Thaealler  B.. 
shortly  before  going  into  banknjptcy,  ctanwed 
the  land  to  W.  The  father  couUnned  in  po»es- 
slon  of  the  premises  ontdl  his  death.  Held,  tbs; 
the  transacQons  were  TolnntaxTi  Mid  In  fraud  of 
the  father's  oredltora.— Fwr  t.  BMmdoES,  (7%.)  U 
8.  K.  970. 

Idabilfty  of  grantee  for  rents. 

S.  In  a  salt  by  creditors  to  set  maUl9  m  frnd- 
ulent  conveyuioe,  the  grantee  can  be  held  llaUe 
for  rents  and  profits  prior  to  the  time  of  the  de- 
cree against  him,  where  the  creditors  had  Alnmij 
obtained  judgments  arainst  tne  detMor. — fsir  r. 
Saunders,  (Va.)  U  8.  B.  979. 

Action  to  set  aside. 

9.  Suit  may  be  maintained  agmlnvt  the  pn^ 
sonal  represeatatlTe  of  a  Judgment  debtor  t«  wt 
aside  a  deed  by  the  debtor  as  f  randntoDl.  tbos^ 
the  judgment  Uen  has  been  lost  by  lapse  of  ttae.- 
Shell  T.  Boyd,  (8.  Q)  11  a  a  aS, 

10.  A.n  action  to  sell  real  estate  of  •  decedent 
leged  to  hare  been  oonv^ed  with  Intent  to  de- 
fraud his  creditors,  to  aatlafy  a  judgment  lAkh 
was  a  lien  on  the  luid  when  so  omvejed,  as  pro- 
vided by  Oode  N.  C.  %  1416,  mnst  be  broogfat  by  tbe 
personu  representative,  or,  if  he  refuses  to  briof 
such  action,  he  must  be  made  a  party  thereto-— 
Tuck  V.  Walker,  (M.  C.)  11  S.  B.  1& 

11.  In  an  action  to  set  aside  a  fxmTeyaaceby  a 
husband  in  trust  for  bis  wife,  the  answer  admitted 
that  the  husband  waa  insolvent  when  the  coarey- 
ance  was  made ;  that  no  consideration  paased  at  w 
time;  and  tbat  the  husband  was  In  pnasnaainn  nf  t*" 
property  when  the  deed  was  executed.  By  way  of 
avoidance,  defendants  alleged  that  at  tke  time  of 
tbe  marmge  the  huaband  reoelved  moB^y  belonr- 
ing  to  bis  wife,  and  that  after  the  marrlacebeR' 
oeived,  without  her  assent,  rents  from  ber  bra. 
which  sums  he  invested  in  tbe  proper^fovesed  iir 
the  deed  of  trust,  field,  that  the  admissions  is  tte 
answer  raised  a  presumption  that  Uie  pnwem' » 
longed  tothebosbandinhisown right;  UMl,deKsd- 
ants  having  failed  to  introduce  any  eridwioe  in  Hp- 
port  of  the  matter  alleged  by  tbem  in  avoids»-«. 
Judgment  was  properly  rendered  agKinst  then  I'a 
^e^^adings.— Steplienaon  t.  Feltou,  (N.C.)  US. 

13.  Testimony,  elicited  on  nrois  nramlnatfn  of 
plaintiffs'  witnoMaa,  that  tlie  hosbend  was  »(▼ 
poor  when  he  marrted,  and  that  hla  Industiy  ad 
capacity  had  greatly  added  to  tbe  value  (rf  tte 
wife's  farm,  has  no  tendency  to  re  bnt  tbe  presnsp- 
tion,  arising  from  his  possession  of  the  piopefg* 
that  he  puivhased  it  witti  bis  own  fonda.— Stms* 
■on  r.  I^alton,  (M.  a)  U  S.  B.  »S. 
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Lotion  to  aet  aside— Appointment  of  re- 
oeiTer. 

18.  In  a  bill  to  set  aMde  a  deed  of  tnut,  as  in 
EMod  of  credltraa,  allegation!  that  the  trustee  ap- 
pointed therdn  la  a  brother  yt  one  of  ttie  largest 
>f  the  imfevred  creditors,  and  thafe  it  would  be 
Tor  the  Interest  of  other  creditors  that  some 
>ther  person  should  be  substituted,  without  any 
Ulegati(n  that  he  has  acted  dishonestly,  or  that 
!ie  had  any  notice  of  the  fraudulent  intent  of  his 
grantors,  are  not  sufBclent  to  warrant  the  appoiot- 
nent  of  a  receiver  in  the  place  of  such  trustee.- 
auftner  v.  Hairs,  iW.  Va.)  11  S.  B.  6 

Sridence. 

14.  Where  a  deed  is  attacked  for  fraud,  either 
tarty  to  it  may  testify  as  to  his  Intention  in  the 
ransaction,  subject  to  the  exception  that  such  tes- 
imony  is  not  competent  to  vary  the  terms  of  the 
leed.-Nlxon     McEintiey,  (N.  O.)  U  &  B.  151. 

QAUINa. 

•aeotion  bet. 

1.  Code  W.  Va.  o.  28,  $  16,  which  declares  that 
if  any  person  bet  or  wager  money  or  other  thldit 
f  value  on  any  election  held  in  this  state,  **  he  shall 
«  punished,  apfriies  to  a  bet  made  after  the  polls 
losed,  bub  before  the  resalt  was  declared.— State 
'.  Griggs.  (W.  Vs.)  U  S.  B.  710;  Bame  t.  Snider, 
d.  7tL 

Jidietment 

2.  An  indicttoent  which  charges,  under  Code 
7.  Va.  c.  28,  S  16,  that  the  two  defendante  bet  upon 
n  election,  will  be  construed  to  mean  that  Iney 
et  with  each  other,  and  is  therefore  sufficient.— 
itate  V.  Ortna.  (W  Ta.)  11  8.  K.  740;  Same  v. 
tnider,  Id.  7&. 

huiahinent. 

8.  Where,  under  Code  W.  Va.  a  38,  (  10,  which 
eclares  that  any  person  convicted  of  betting  upon 
□  election  shall  forfeit  the  value  of  the  money  or 
tiing  wagered,  two  persona  are  jointly  oonvioted 
f  tietting  with  each  other,  each  mast  be  fined  the 
aloe  of  the  money  wageved  by  him  plus  ISO.— 
itate  V.  Qrima,  (W.  Va.)  11  &  B.  740;  Same  v. 
inider.  Id.  fiS. 


OABNISHMBNT. 

^Inst  county,  see  CounUet,  8. 

'OTsons  and  property  tolitieot  to. 

1.  Hm  trustees  of  a  state  asylum  are  not  snb 
9fA  to  process  of  gamiahment  at  the  suit  of  cred- 
tors  of  those  to  whom  moneyof  the  state  in  their 
ands  Is  to  be  disbnrsed.  —  O'KelU  r.  BewelL 
3a.)  US,.  E.  SSL 

2.  An  oral  promise  by  the  drawee  In  a  bill  of 
Ecbange  to  pay  thereon  whatever  may  be  found 
ne  on  an  account  from  him  to  the  drawer  is  of  no 
CFect  against  eamlshmeata  subsequently  served 
n  him  by  creditors  of  the  drawer,  slooe  by  Cods 
a.  i  1950,  the  acceptance  of  a  bill  of  exchange,  to 
B  obligatory,  mast  be  In  writing.— Baar  r.  En- 
llsh,  <aa.)  11  S.  B.  458. 

Property  reoeived  by  gamiahee  after 

Berrice  of  writ. 
8.  A  sale  of  railroad  bonds  in  Pennsylvania, 
i  goods  and  chattels,  the  i^operty  of  defendant, 
ader  a  judgment  in  gamishment  proceedings, 
here  the  attechmentwas  served  before  the  board 
'.  directors  had  authmHzed  the  issue  of  such  bonds, 
}es  not  pass  title,  slnoe  they  oame  into  the  gar- 
Lshee'a  hands  after  the  attachment  was  served, 
id  are  not  bound  by  It,  (Railroad  Co.  v.  Pennock, 
.  Pa.  St.  344;)  and  nenoe  the  sale  is  no  bar  to  d»- 
tndant's  right  to  such  bonds. —Fidelity  Insur- 
nce,  Tmst  &  Safe>Deposit  Co.  v.  Shenandoah 
al.  R.  Co.,  {W.  Va.)  11  8.  B.  68. 

Ivading  exemption  laws— ABiignment 

of  debt. 

4.  That  a  OTeditor  transferred  to  bis  attorney 
juat  debt)  and  oaoaed  garnishment  to  Issue  in  an 


adjoining  state,  thns  ooerdng  payment,  though 
both  parties  were  oitlxens  of  Georgia,  and  thoMh 
the  motive  for  proceeding  elsewhere  was  to  evade 
the  laws  jf  Georgia  exempting  the  debtor's  wagea 
from  process  of  garnishment,  constitutes  no  caoso 
of  action  in  favor  of  the  debtor  agalnat  the  oied- 
Itor.— HarweU  T.  Sharp.  (Oa.)  11&  JL  BSL 

Clalzaa  by  third  pwsona. 

5.  A  motion  by  plalntitC  in  gamishment  to 
strike  out  a  claim  to  the  fund,  on  the  ground  that 
the  claim  la  legally  insufficient,  and  does  not  meet 
the  leqairementa  of  the  atatnte^  cunea  too  late- 
when  made  after  he  has  joined  Issue  thereon  and 
introduoed  his  evidence.  — Lairey  v.  Ba^,  (Ga.) 
U  8.  B.  800. 

6.  An  oMectlon  to  a  elalm  for  "iMal  insoffl- 
oiency,"  and  because  it  does  nofmeet  taemqnlre* 
ments  of  the  statute, "  is  not  suffldently  mewflo, 
-Lairey  v.  Baker,  (Oa.)  11  S.  E.  800. 

Bight  of  gamlabee  to  ooeta. 

7.  Where  It  was  necessary.  In  order  to  deter 
mine  whether  the  garnishee  owed  the  debtor  any- 
thing, Uiat  the  gamisUBe's  counsel  sbonid  examine 
very  lengthy  accounts,  which  services  were  shown 
to  be  worth  from  $10  to  (25,  and  the  garnishee  la 
discharged,  an  allowance  oi  CM  to  the  garnishee^ 
aa  axpeniaa  In  anawering,  will  not  be  dlatnrbed.-* 
Hoore T.  Baed,  (Ga.)  IIS.  B.  658. 

GUARDIAN  ANB  WASD. 

Accounting. 

1.  A  bill  for  a  settlement  of  acoount,  filed  by  a 
ward  against  the  estate  of  a  deceased  guardmn, 
alleged  the  fact  of  guardianship:  that  the  dece- 
dent had  received  certain  specified  sums  of  money 
as  guardian,  and  had  not  accounted  therefor;  and 
that  defendants,  administrators  of  the  estate,  had 
also  failed  to  account  for  any  part  of  said  money. 
One  of  the  defendants  answered  that  he  was  not 
advised  what  amounta  of  money  decedent  had  re- 
ceived for  plaintiff,  demanded  strict  proof  thereof, 
and  averred  that  decedent  had  fully  accounted  for 
all  property  belongiug  to  plaintiff  as  required  by 
law.  The  other  defendant  also  alleged  the  fact  of 
such  settlement,  and  further  averaed  that  dece- 
dent was  entitled  to  oiedlt,  aa  agonal  any  demand 
of  plaintiff,  for  large  snms  of  money  axpended  In 
behalf  of  plaintiff,  field  proper  to  refbr  the  cause 
to  a  commissioner  to  state  an  account,  without 
proof  of  the  allegatlona  of  the  bill,  especially  as  the 
evidence,  afterwards  taken,  showed  an  acoount  to 
be  proper.— MoEay  t.  ModCi^'a  Adm'ra,  (W.  Va.) 
11  Si  B.  818. 

9.  One  of  two  infant  sisters  sued  their  guard- 
ian's adminlstratorsfor  asettlement  of  the  acoount 
of  her  guardianship,  making  her  sister  a  defend- 
ant, alleging  In  her  bill  that  moneys  paid  to  the 
guardian  were  the  common  property  of  herself  and 
her  Bister,  but  not  alleging  that  her  guardian  waa 
also  guardian  of  her  nster,  and  asking  only  pay- 
ment of  what  waa  due  her  from  her  guardian's  es- 
tate. The  sister  filed  an  answer,  alleging  that  the 
deceased  was  also  her  guardian,  and  rooetved  such 
moneys  for  the  benefit  of  both  her  sister  and  her- 
self, and  prayed  that  the  account,  as  between  her 
and  her  deceased  guardian,  be  settled  in  the  sult^ 
and  a  decree  given  for  wnat  waa  due  her  from 
the  guardian.  Held,  that  It  was  proper  to  receive 
such  answer,  and,  the  evidence  showing  that  both 
wards  were  entitled  to  relief,  to  decree  for  each  of 
the  wards  against  defendants.— McKay  v.  MoEay>a 
Adm'rs,  (W.  Va.)  USE.  218. 

8.  A  judgment  against  the  personal  represent- 
ative of  a  decedent  IS  not  even  prima  facie  evi- 
dence of  a  debt  against  the  heirs  of  such  decedent; 
and  the  administrators  of  a  gpardian  who  re- 
ceived mtmeys  arising  from  a  judicial  sale  ol  land 
descended  to  the  ward  from  her  father  cannot,  in  a 
settlemeot  of  the  guardianship  for  such  moneys, 
set  off  to  the  credit  of  the  guardian's  estate,  against 
such  moneys,  a  judgment  recovered  by  them 
against  the  administrator  of  the  father  of  the  ward 
for  a  debt  due  from  him  in  his  life-time.— McKay  T. 
MoKav>s  Adm'ra.  (W.  Va.)  11  S.  B.  218. 

4.  In  the  settlement  of  a  deueased  guardian's 
account  Uwra  waa  evidence  that  he  ha4.^eoetTed 
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•  oertaln  ■mount  otmoaiej.  Itappeued  also  tlist 
tie  had  loaned  certain  money,  ana  held  a  note  for 
It  at  hia  death  pi^ble  to  him  aa  guardian.  Held 
that,  there  beuiff  no  endenoe  that  this  waa  not 
tho  aaina  monor  irtiltdi  It  waa  ibown  he  had  re- 
fletved.  be  ooold  not  ba  charged  with  both 
•moonb.— ThompBon  t.  Dnnoan,  (Oa.)  U  8.  K. 

6.  Under  Aot*  W.  Va.  1872-78,  o.  149,  IS  8,  9,  a 
(Oftrdian  who  has  made  disbursements  for  his 
invd  in  excess  of  the  income  of  the  ward's  estate 
cannot  make  the  ward  iiwrsonally  or  hts  real  estate 
liable  for  such  di8barBementa,^rowil  T.  Oran^ 
(W.  Va.)liaE.900. 

Aoooimting — Interest. 

6.  When  a  gnardianshtp  terminates  tfy  tiie 
death  of  the  gnsrdian,  simple  Interest  only  BDonld 
be  oharged  from  the  death  of  the  guardiao  on  tiie 
balanoe  round  dne  from  him  at  his  death.— MoKav 
IScKMr*  Adm'n.  (W.  Va.)  U  B.  &  SU. 

Handwritliiff. 
/root  ot,  see  Evidence,  97.  * 

Harmless  Error 
8ea  Appeal,  S^, 

HAWKBBS  AND  PBDDI^BBS. 
Wlio  are  peddlen. 

A  corporation  which  Brnjioyw  a  person  to  go 
from  place  to  place  and  sell  goods  by  sample  or 
otiierwise  is  not  a  peddler,  within  the  meaning  of 
Code  Qa.  |  08S,  prescriUng  a  forfeiture  ftir  ped- 
dUagwitbout  a  ucenae.— Wrought  Iron  Range  Ca 
V.  Jobnaou,  (Oa.)  U  &  E.  SB8. 

Hearsay  Evidence. 

Sea  Evidence)  s-fi. 

HIGHWAYS. 

Dedication— Aooeptanoe. 

1.  Under  Ck>de  W.  Va.  1887,  a  4S,  |  81.  pro- 
Tlding  that  every  road,  street,  or  all^  used  and 
oooapied  as  snob  shall  in  all  oourts  be  deemed  to 
ba  such  when  its  establishment  is  called  in  ques- 
tlcnij  where  tiie  owner  of  land  permits  It  to  be 
naed  as  a  road  fen:  a  long  time  such  permission  is 
presumed  to beadedloatlon,  and  aooeptenoe  there- 
of may  be  presumed  from  acts  of  acceptance  or 
reoognlttoi,  and  need  not  be  proved  by  matter  of 
ncard.— Yatea  t.  Town  of  WestGbsfton,  (W.  Ta.) 

11  Si  K.  8. 

Alteration  and  diaoontfnuanoe. 

2.  Where  the  proceedings  of  the  ordlnsi?  In 
changing  and  laying  out  aroad  conform  in  all  re- 
apects  to  the  requirements  of  the  law,  the  only 
remedy  of  persons  Injured  thereby  1b  to  hare 
their  damages  assessed  by  a  Jury,  as  provided  by 
Code  Qa.  I  687;  and,  under  section  046,  if  the 
damages  ssseesed  "transcend  the  ntlU^  of  the 
road,"  the  ordinary  "may  revoke  the  road  alto- 

Ssther/'OT  so  alter  it  as  to  avoid  the  land  Inquee- 
on.— Hlghtowerv.  Jones.  (Ga.)  11  8.  E.  BTO. 
8.  UnderCodeW.  Va.l808,ofiL|^provldIng 
that  "when  any  road  la  altered  the  tomer  dmu 
ahall  be  discontinued  to  the  extent  of  awdi  alter- 
ation," no  separate  order  Is  necessary  to  effect 
such  discontintiauce.  —  Yates  T.  TOwn  of  West 
Orafton,  (W.  Va.)  u  B.  E.  8. 

— ■  Notice. 

4.  Although  notice  is  required  to  be  posted  as 
directed  in  Code  W.Va-C.  48,  {80,  before  a  road,  or 
any  portion  thereof,  can  be  lawfully  diseonUnned, 
yet,  after  the  final  order  discootluuing  It  has  been 
acquiesced  In  for  a  period  of  18  years,  the  omission 
of  such  notice  will  be  regarded  as  waived, — Yates 
T.  Town  of  West  Orafton.  (W.  Va.)  11  B.  E.  8. 

 Be-establishment. 

6.  Where  a  coun^  road  has  been  dlsoimtin- 
ned  by  the  etteot  of  an  alteration  therein,  aa  pro- 


vided by  CodaW.  Va.  lass,  &  tt,  |  a,  It  eaa  osb 

be  re-established  by  tiie  proper  statntory  prooeeo- 
Ings.  or  by  the  dedication  of  the  ownv,  aocepled 
by  the  oountr  court,  as  provided  by  law.— Ystti 
T.  Town  of  west  Grafton,  (W.  Va.)  U  &  E.  L 

Injuries  snstained  flrom  d^sotiTe  blgb- 
way— Proximate  oanse. 

0.  Where  a  horse  that  platatlff  has  drim 
over  the  same  road  fm  %eitnl  jiiiii  ■  baooiiKi 
frii^tened  at  calves  coming  out  of  tiie  paw  paw 
bushes,  and  backs  the  wagon,  ita  occupants,  sad 
himseli  over  a  bank,  the  ivozimate  canae  of  so- 
ddent  is  the  appearanoa  of  the  oalvea,  and  tlis 
county  la  not  liable  to  plaintlfl  tar  the  inlistes 
lustaued,  thou^  sooh  road  waa  only  UfBettridai 
while  Code  W.  va.  a  43,  |  7,  req aires  ft  to  be  a 
feet,  and  plalntilC  testified  that  she  ooold  bST« 
managed  the  horse  but  for  the  narnnraesa  of  Ots 
road.— fimitti  t.  Ooonliy  Oonr^  (W.  Vs.)  U  S.  X.  L 

HOMESTEAD. 

Nature  and  extent  q£  right. 

1.  OodeOiTilFttKi.aa|8UI^  moridlBgtlMt 
tadgmenla  shall  not  be  Uoaa  on  lana  exempt  fm 

levy,  is  not  nnoonstitnti<mal  as  an  attemfA  to  es- 
teaa.  the  provlalons  of  the  homeatead  law  beyoad 
the  limits  txBi  by  thecmiatitatian,  wlitebreqaini 
that  a  homestead  not  «wt«vwHTig  tt;  tbIqb  sLOtO 
shall  ba  exempt  from  levy  and  s^  to  the  held  fl< 
evoT  family  residing  In  the  statei — Ktrtrtila  T. 
HcC^ley.  (B.  a)  U  B.  E.  1009;  MoCkrl^  r. 
Eetchin,  Id. 

9.  Whera  one  leases  part  of  Ote  realty  set 
apart  as  a  homestead  tar  mining  parposes,  ths 
lessee  to  pay  a  oertaln  amount  on  the  ore  mined, 
or,  in  case  tne  land  is  not  worked,  to  p»  a  itii^ 
ulated  forfeiture,  snoh  forfeiture,  it  dne,  u  prdbs 
arising  from  the  homeatead,  mthin  Code  Oa.  { 
9030,  providing  that  "all  produce,  routs,  or  prgfils 
arising  from  nomesteada  in  thu  atate  •  *  * 
shall  be  exempt  Ihna  levy  and  aals."— Lataer  v. 
Baker,  (Oa.)  U  &  E.  800b 

8.  A  feme  sole  who  has  neither  parent  nor 
brother  living  in  the  state,  and  who  nas  livlBf 
with  her,  ana  entirely  dependent  oa  bar  for  sup- 
port, an  fnvaUd  dater,  la  'tiie  head  of  a  taiUy.* 
under  the  homestead  provirion,  (Cooat.  &  C  sit 
i,  1 89,)  though  it  does  not  appear  that  ahe  lires 
on  the  land  in  which  the  homestead  is  claimed. 
PoUowiag  BCoyer  v.  Drummond,  10  S.  E.  9&L— 
Chamberlaiu  v.  Brown,  (8.  a)  11  &  El  489. 

4.  Under  Const,  a  OL  art.  9, 1 »,  wiom  mr 
empts  from  attachment,  levy,  or  sale  to  eadi  head 
of  a  fair'iy  a  homestead  not  exceeding  (1,00)  in 
value,  AUcu  homestead  Is  exempt  from  exeontioa 
for  costa  incurred  in  a  suit  upon  a  bond  exoeated 
before  the  coustitnUouwent  into  eflect. — Nattoaal 
BaiU;  V.  Goodman.       a)  11  S.  E.  THL 

Bl  AnotelnpartpivnieDt  for  a  water-irteBl 
and  other  mill  fixtures  attached  to  the  maker's 
homestead,  payable  to  the  agent  who  made  tbs 
sate,  and  for  an  amount  equal  to  the  oranmissica 
allowed  him  bv  the  seller,  is  an  "obligation  fs 
the  erection  of  Improvements, "  within  Gen.  St. 
B.  C.  1889,  S  9001,  providing  that  the  exemptiaa 
shall  not  extend  thereto. —AU  v.  GoodsoD,  (B.  C.) 
U  8.  E.  708. 

0.  Partners  are  not  entlUed  to  homestead  ea- 
amptioos  out  of  the  partnership  assets,  when  Vbey 
are  insufficient  to  meet  the  rartnerBbip  debta— 
B^genstein  v.  PearUteln,  (S.  C.)  11  S.  £.  998. 

Homestead  in  lands  oonreyed  to  wiiik 
7.  A  debtor  having,  attw  entry  of  Jodgmoift 
against  him,  convoyed  his  homestead  to  his  wife. 
Mid  ceased  to  reaule  then«n,  be  <»nnot-  aftor  s 
levy  under  a  Judgment  against  him,  bsve  the  laad 
set  apart  to  him  ss  a  homestead  under  Ocde  ClvU 
Proa  8.  a  I  19SB,  providing  for  setti^  apart  a 
homestead,  the  conveyanoa  not  having  been  sal 
aside  for  fraud  on  creditors.  fTnntlnnlWIeiisiua 
Ing  a  homestead,  "whether  held  la  fee  or  say 
lesser  estate, "  he  has  in  rach  ooaa  no  Imisait  is 
which  the  exemption  can  attadL — Eetchln  r. 
(B.  a)  U&  B.  UW;  MoOarlv  T. 


Digitized  by 


Google 


INDEX. 


1146 


Xnfsrcemeitt  of  right. 

&  Uen.  at.  B.  C.  1 10B6,  provides  that,  when 
a  homestead  Is  levied  on,  appralsera  may  be  ap- 
pointed who  shall  assess  the  value,  ana  if  It  ez 
«eeds  $1,000  shall  set  apart  a  portion  as  a  home- 
stead, and  make  letnm  thereof;  and  th«t,  **iipa]i 
such  retoTQ  befng  rocorded  bi  40  daiys  arter  the 
proceedings  have  becnne  final,  the  title  to  the 
bomesteaif  so  set  off  and  assfgnea  shall  be  forever 
•diacharged  from  all  debts  of  said  debtor  then 
«zistlaK  or  thereafter  contracted.*  Held,  that 
tha  proceedings  under  this  section  do  not  create 
the  exemption,  butslmplr  designate  fiuaL^  the  spe- 
<\So  propertr  to  which  it  had  _peeTioiulx  at 
tached.— Ketchln  v.  MoCarlev,  (B.  a)  U  B.  E. 
10B9;  McCarlev     Eetohln.  Iff, 

0.  lilberal  presumptions  are  indnlged  in  favor 
Of  tde  regnlantyof  nomestead  proceedings,  A 
proper  order  to  the  surveTor  will  be  praramed 
where  the  fwdtauiybw  aMroved  iheplat  returned 
to  him;  and  approrat  of  ue "homestead"  means, 
enbstanti^v,  approvelof  thej^endthe  sobednle 
conformablT  to  Code  Ga.  I  SOOIi-OiBOtbr  t>  Cham- 
ber*, (Oa.)  11  8.  &  806. 

I  The  Bamyor's  afSdavit  that  the  plat « Is  a 
«orreot  i^t"  means,  in  substanoe,  that  the  land  Is 
correctly  platted  and  laid  off,  and  Isa  rafflolent  af- 
fidavit, under  Code  Oa.  1 90Ue.-^rbnolhj  t.  (Aam- 
hers,  (Oa.)  11  B.  E.  MS. 

II  The  law  does  not  reonlre  the  plat  to  be  re- 
«orded  in  the  county  in  whloh  the  land  lies,  bat 
4Hily  in  the  county  In  whloh  the  jurladiution  to  se- 
enre  the  homestead  ia  exercised.  Code,  |  900B.— 
mmothy  T.  Chambers,  (Oa.)  ll  a  B.  808. 

13.  The  nnswom  certlfloate  of  a  sniT^ror  at- 
tached to  the  plat  of  a  homestead  wlU  not  author- 
Ize  its  approval  the  crdinary.  as  Code  Oa.  8 
SUQ8,  feqwrea  the  sorvOTor  to**Buke  an  atOdavit" 
that  the  faomeetead  has  neen  ooarectly  platted  and 
laid  off  by  him  before  the  ordinary  nan  pass  on 
the  homestead  appUoaUon. -JUbry  t.  Johnson, 
<Ga.)  U  8.  K  m. 

18.  The  fact  that  the  surveyor  orally  made 
oath  to  the  oorTeotness  of  his  plat  before  the  or- 
dinary will  not  autlKirlEe  the  ordinary  to  pass  on 
the  homestead  application,  since  the  statute  re- 
quires the  surveyor  to  make  a  written  affidavit  to 
the  correctness  of  his  plat,  and  retnm  the  same  to 
the  ordinary,  before  the  day  appointed  for  pass- 
ing <m  the  lumiestead  awlioatlon.  — Mabi^  v. 
Johnson,  (Oa.)  11  8.  B.  Tn. 

Bights  of  widow. 

14.  In  setting  apart  a  year's  support,  Code  Oa. 
1683,  I  9574,  prorfdes  that  *'the  property  «o  set 
apart  shall  vest  in  the  widow  ana  child  or  chil- 
dren," and  section  2371  provides  that  where  two 
estates  unite  In  the  same  person  the  less  merged 
in  the  greater.  Held,  that  where  a  widow's 
homestead  Is  set  apart  as  a  year's  support  the 
tiomestead  estate  is  thereby  changed  and  merged 
into  an  absolute  estate  in  fee,  subject  to  her 
debts.— Lower.  Webb,  (Oa.)  11  8.  B.  84B. 

ConTeyanoe. 

15.  Land  worth  less  than  11,000,  and  occupied 
the  owner  and  his  family  as  a  home,  may  be 

eold  by  him  free  from  the  Hen  of  a  ludgmeot  en- 
tered while  it  was.so  occupied,  though  It  has  not 
heen  appraised  and  set  apart  to  the  debtor  as  a 
homestead;  Oen.  Bt.  S.  C.  |  1994,  inOTiding  that 
a  homestead,  not  exceeding  in  value  $1,000,  shall 
be  exempt  to  the  head  ot  everyfamily  reslalne  in 
the  8tat&  and  Code  Civil  Froo.  B.  C.  |  810,  that 
judgmente  shall  not  In  any  case  be  a  lien  on  real 
property  of  the  debtor  which  iaenmpt  from  levy. 
—Ketchin  v.  McCarley,(S.  a)  11B.B.  1088;  Mo- 
Carley  v.  Ketohln,  Id. 

1ft.  Where  husband  and  wife  sold  and  conveyed 
bomestead  land  secored  under  Const  Oa.  1868,  with 
no  leave  so  to  do,  the  fact  that  tbe  benefltdartes 
•of  the  homestead  used  and  enjoyed  the  proceeds  of 
the  sale  will  not  bar  a  recovery  <tf  the  land;  but 
money  thus  used  andenjoyed  may  be  set  off  against 
mesne  profits  for  wblcb  tbe  pnrchaser  is  liable.— 
Timothv  T.  Chambers.  (Oa.)  11  &  E.  698. 

17.  A  wife's  deed,  eonvwing  a  homestead,  wlUi 
«r  without  warrantra  when  It  hae  no  effeot  aa  a  con- 


veyance of  title,  wlU  not  estop  h«>,  ae  to  her  inter, 
est  in  the  bomestead  premises,  In  an  aoUon  to  re- 
cover the  land  on  the  homeeteed  right.  Though 
she  may  be  bound  to.respond  to  her  warranty,  her 
own  property,  not  the  homestead  itself,  must  be 
look^  to  for  satlsfaoUoo.— Timothy  t.  Cawnben, 
(Qa.)  U  &  B.  808. 

HOmOIBB. 

Harder. 

1.  On  trial  for  murder,  the  evldenoe  was  that 
aootued  had  been  summoned  by  deceased,  the  road 
overseer,  to  work  on  the  road,  and  had  oome  with 
bis  axe,  which  deceased  directed  him  to  turn  over 
to  a  boy,  and  use  a  hoe  himself.  To  this  accused 
objected,  but  complied  when  deceased  said  he 
would  send  for  an  axe.  The  brother  of  decMaaed 
came  up  then,  and,  being  told  that  aooused  was 
"swelled  np^"  started  to  strike  him  with  his  ho«L 
when  deceased  interposed,  and  struck  aoonsea 
himself  with  a  stick,  whereupon  aooused  Immedi- 
ate^ stmck  him  with  a  hoe,  ioQicting  a  fatal 
wound.  Held,  that  the  evidence  was  insafDoleat 
to  support  a  verdiot  of  murder  in  the  first  degree. 
Euff  V.  State,  (Qa.)  11  S.  G.  618. 

2.  On  a  trial  for  marder,  tiie  evidence  tended 
to  show  ttiat  defendant  had  a  motive,  though  not  a 
strong  one,  to  kill  the  deoeased ;  that  he  made  In* 
definite  thieats  against  him:  that  he  had  oppop* 
tnnitj  to  kill  him;  and  that  his  tracks  were  seen 
by  one  wltnese  as  if  he  were  going  from  the  place 
where  tbe  body  of  deceased  was  found  toward*  the 
house  tram  wfaioh  it  was  tidren,  but  neither  the 
tracks  nor  the  feet  of  the  aooused  were  measured, 
and  the  witness  uoald  not  say  how  she  knew  they 
were  his.  On  the  night  of  the  homloide,  and  prob- 
ably shortly  after  it  was  oommltfeed,  defendant  wa* 
In  company  with  several  otber  persona,  and  ap* 
peered  to  be  anxious  and  uueasy,  and  exclaimed, 
without  apparent  cause,  "Oreat  Ood,  boysl  I'm 
going  to  leave  this  countiy. "  He  gave  no  reason 
for  the  ezoUunatlon,  and  next  morning  demanded 
the  wages  due  him,  and  seemed  anxious,  but  did 
not  fly.  Held,  that  the  evidence  was  not  sufficient 
to  n  to  tbe  Jury.— State  r.  Brackville,  (N.  C)  U 
8.  B>  88^ 

HanAanghter. 

9.  While  attempting  to  arrest  the  aooused  ftnr 
a  felony  committed  several  months  previously,  the 
officer  was  sialn  by  the  accused.  Held,  that  the 
offense  was  on^  manslaughtor  if  the  accused  aoted 
without  malice,  suddenly,  and  in  ignorance  of  the 
IntoDtion  or  official  character  of  the  deceased.— 
Groom  v.  Stote,  (Oa.)  11 S.  K  103& 

4.  A  chance  that  **  other  equivalent  dronm- 
staneeo, "  as  used  In  the  statute  defining  voluntary 
manslaughter. "  are  such  as  are  equal  to  an  assault 
or  an  attempt  to  commit  a  serious  personal  injury,* 
la  oorreot^Murray  v.  State,  (Oa.)  U  S.  £.  »5. 

JoBtiflable  homicide. 

ft.  Defendant^  on  trial  for  murder,  requested 
the  court  to  charge  that  "one  attacked  with  a 
deadly  weapon  may  repel  force  by  force,  and,  If 
there  is  a  manifest  intont  and  endeavor  to  commit 
a  felony  upon  him,  he  Is,  under  such  clroum- 
Btancea,  not  obliged  to  retreat,  but  may  pursue  his 
adversary  untU  he  finds  himself  out  en  danger; 
and  if,  in  such  oonfiiot,  he  happens  to  kill  his  a^ 
versatT,  such  killing  Is  justifiable,  and  in  self-de- 
fense.'' This  tbe  court  gave,  bat  added:  ''Bnt 
tbe  elements  of  self-defense  must  concur  toentitle 
him  to  the  benefits  of  that  law.  ■*  Held,  that  tbe 
modification  was  proper,  sinoe  without  it  the 
charge  ignored  the  element  that  defendant  musi 
not  have  been  in  fault  in  bringing  on  the  dUBcolto; 
— Stoto  V.  Murrell,  (S.  C)  11 S.  E.  6S3. 

6.  Tbe  following  charge  Is  a  sufficient  state- 
ment of  the  law  of  self-defense:  **It  Is  the  twelve 
jury  who  hear  the  case  who  must  be  satisfied  in 
th  eir  0 wn  mlnda  that  tbe  defense  Is  reasonable^  la 
true.  Are  von  satisfied  that  the  prisoner  at  the 
bar  killed  toe  deoeased  to  prevent  serious  bo^y 
harm,  to  save  his  life,  or  to  prevent  serious  bodily 
harml"— Stato  T.  LitUejohn,  (S.  G.)  11  8.  B.  m, 

7.  The  mere  faot  that  deceased  presented  hta 
gun  at  defendant  before  the  latter  shot  weald  not 
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gistt^  ths  kUUns.— Steto  t.  Bodia,  <S.  a)  11  8. 
ABUolt  with  Intent  to  UlL 

8.  On  a  trial  for  aasault  wltti  Intent  to  murder, 
a  verdict  of  gpilty  is  worraDted  by  evldeooe  tbat 
defendant,  with  a  pocket-knife  in  his  band^  ap- 

Sroached  the  proeeonting  wltnees,  oarsltig  and 
ireatening  to  kill  him;  that  defendant  struck  at 
the  prosecuting  witness  with  the  knife,  cutting  his 
■blrt ;  tbat  the  prosecuting  witness  then  struok  de- 
fendant with  a  pine  gate-latch,  when  defendant 
out  the  prosecuting  witness  a  number  of  times  in 
his  side  and  sfaoamers,  infiioting  severe  wounds. 
— Oranthuu  t.  State,  (Qa.)  11  S.  B.  140. 

9.  The  specriflo  InteDt  to  commit  mnrdar  to  an 
easenUal  element  of  an  assault  with  Intent  to  mnr^ 
der,  and  that  Intent  is  a  question  of  fact,  which 
must  be  proved  to  the  sutlsfaotioo  of  the  jury;  and, 
on  a  triu  for  such  an  assault,  it  is  error  to  instrnot 
that  the  law  will  presume  an  Intent  to  murder 
from  the  use  of  a  deadly  weamm.— Patterson  t. 
State,  (Oa.)  11 S.  B.  080. 

Indictment. 

10.  Failure  to  allege  the  plaoa  of  death  of  de- 
OMsed  in  an  indictment  for  murder  is  a  fatal  de- 
fect, whioh  cannot  becured  by  amendment,  under 
Act  S.  C.  18S7,  p.  680,  S  6,  and  is  ground  for  quash* 
ingthe  indictment  or  arresting  judgment  onmo- 
ticm.— State  v.  Blakeoey,  (S.  C.)  11  C  E.  607. 

11.  Where  an  indictment  alleges  that  a  mor- 
tal wound  was  Inflicted  on  deceased  on  a  cer- 
tain day,  in  a  spedfled  oonntv  and  state,  from 
which  be  soon  afterwards  died,  and  this  is  followed 
by  an  allegation  that  aoeused  did  "  then  and  there, " 
feloniously,  etc,  kill  watA  murder  deoeaeed,  and  no 
other  place  has  been  m«viously  mentioned,  the 

Slace  of  the  death  to  sufficiently  alleged.— State  v. 
lakeney,  (S.  C.)  11  B.  E.  687. 
13.  Under  Acta  W.  Va.  1887,  o.  58,  declaring  an 
indictment  for  murder  containing  oert^  worda 
to  be  "sufficient,"  and  Including  the  word  "will- 
ful, "  the  use  of  the  latter  word  u  not  essential  to 
the  validity  of  such  an  indictment.— State  r.  Ar- 
nold, (N.  C.)  11  8.  E.  WO. 

Insanity  as  a  defense. 

13.  The  superintendent  of  an  inaane  asylum  in 
which  defen^t  bad  been  a  patient  was  properly 
allowed  to  testlty  in  behalf  of  the  state  as  to  hto 
mental  condition  during  the  time  he  was  In  the 
asylum,  to  show  whether  he  had  been  insane,  and. 
If  so,  whether  he  had  recovered.— Stata  r.  Pritoh- 
ett,  (N.  a)  11  B.  B.  857. 

BvidMioe. 

14.  Avittehensions  by  Am  deoeand  of  harm 
tran  thml  parties,  not  oonneoted  by  other  evi- 
dence with  the  crime,  are  irrelevant.- Woolfolk 
T.  State,  (as.)  11  8.  E.  814. 

15.  It  is  Incompetent  for  a  physician  to  testt^ 
that  the  bruises  on  decedent's  body  were  caused  by 
some  external  toroe,  and,  in  hto  opinion,  by  a  hand. 
— 8tato  V.  Senn,  (8.  C.)  11  S.  E.  m 

16.  The  state  was  properly  allowed  to  show  the 
oonditioQ  of  the  pistol  with  which  the  kiUing  was 
done  on  the  morning  after  the  homidde.— Stata  v. 
Pritehett,  (N.  C.)  11  S.  E.  867. 

17.  One  accused  of  the  murder  of  his  father,  on 
being  asked,  "Who  will  get  the  property*"  re- 
plied, "My  sisters  will  get  it.  When  the  pr(«)er 
time  comes  I  will  settle  t^at  question. "  Held 
that,  though  the  testimony  wa«  irrelevant,  its 
admission  was  harmless.- Woolfolk  t.  State, 
(Oa.)  11  B.  E.  814. 

18.  On  a  trial  for  murder,  the  admission  In  evi- 
denoe  of  the  record  of  a  prosecution  for  malicious 
mischief,  instituted  by  deceased  against  defendant, 
offered  to  show  the  feeling  between  the  parties,  If 
error,  is  harmless,  where  defendant  is  convicted  of 
manslaughter  only,  thus  ignoring  the  question  of 
malice.— Stato  T.  fiodle,  (8.  C.)  11  S.  E.  624. 

19.  The  testimony  of  a  trial  justice,  tbat  he  had 
issued  a  peace  warrant  against  defendant  at  the 
instance  of  deceosod,  his  wife,  is  admissible  as 
touUlng  to  show  the  relation  which  extoted  be- 
tween him  and  deceased.— State  v.  Bran,  (8.  &) 
11  S.  £.  898. 


90:  Tbe  testimoi^  of  Joron  ob  a  farmer  trtat 
may  be  received  as  to  the  existence  of  blood- 
stains on  an  article  when  it  was  exhibited  to 
them  at  that  time.— WooUoUc  v.  State,  (G*.)  U 
B.  B.  81^ 

91.  In«mnrderoase,evidenoeof  whatwaaaald 

and  done  at  the  coroner's  inquest  In  respect  to  the 
ownership,  caliber,  etc.,  of  two  pistols,  one  of 
which  was  said  to  have  been  defendant'a.  la  in- 
competent. If  Uie  facta  of  ownership,  etc,  are  rele- 
vant^ they  should  be  proved,  without  reference  to 
the  evidenoe  before  the  coroner. —Stata  v.  Fritcb- 
•tt,(N.O.)U  B.B.867. 

 Declarations. 

28.  The  father  and  step-motlier  of  the  aoeosed 
having  been  klllod  at  the  same  tima,  m  his  trial 
for  the  murder  of  the  tether,  hto  statements 
showing  aniowMlty  towards  hto  stop>motber  nr» 
admissible.— Woolfolk  v.  Btate,  (Oa.  )  11  B.  B.  814. 

 Admiwrions  of  thijnl  perscm. 

98.  AdmlHions  of  a  ttiiTd  pwty.  and  his  ads 
some  time  after  the  killing,  maauflstintr  excite- 
ment and  a  desire  to  get  away  when  qoeetioiied 
about  it,  and  Ms  oontradictOTy  stat^ento  an  to 
where  he  waa  at  the  time,  sre  not  admiaaible,  ia 
the  absence  of  other  evidence  oonnecttncf  him 
with  the  crime:  nor  can  hto  tbreirts  prior  to  tkm 
killing  be  received  In  otmneotiMi  with  aooh  eon> 
duct— Woolfolk  T.  State,  (Ga.)  U  &  B. 

Instruotiona. 

24.  An  officer  armed  with  a  gun,  and  aooom- 
panied  by  a  poste,  went,  at  night,  to  the  honao  of 
defendant  to  arrest  him  for  a  felony  cooimitted 
several  months  previously.  The  officer  had  no 
warrant,  and  the  only  words  used  by  him  to  de- 
fendant, indicating  bis  purpose,  were,  aocordlnf 
to  the  testimony  of  the  state,  "Yon  are  mine,* 
and  aooording  to  tbat  of  defendant,  "f  on  are  mr 
meal^ "  Held,  In  a  prosecution  for  killing  the  offl- 
cer  on  such  occasion,  tbat  an  Instruction  whicb 
told  the  jury  what  the  effect  of  the  former  expres- 
sion would  be,  and  did  not  refer  to  the  latter  ex- 
pression, was  erroneous.— Uroom  v.  Bt^  (Qa.)  11 
S.  E.  1035. 

95.  Where  reqneato  to  charge  are  so  framed  a* 
to  present  the  tow  applicable  to  a  case  where  de- 
fendant  went  to  the  ^aoe  of  the  killing  to  remov« 
a  trespasser  only,  a  charge  in  reply  titereto  which 
Ignores  the  supposition  tbat  he  might  have  gone 
for  the  purpose  of  asoert^ning  who  was  the  tne- 
passer  is  not  for  that  reason  objeottonable,  eepe- 
cially  where  the  general  charge  auffidentlj  stntea 
the  law  of  self-defense  appUcabto  when  one  Is  on 
his  own  premises  for  a  towful  purpose. — Btate  ▼ 
Bodie,  (S.  C.)  U  8.  E.  824. 

26.  A  request  to  charge  that,  If  defendant  owned 
the  tond  on  which  the  itllllog  ooourred,  and  had 
forbidden  deceased  to  come  thereon,  and  deceased 
had  DO  prescriptive  rightto  enter,  then.  If  deceased 
enWred,  he  was  a  trespasser,  and  on  his  refusal  to 
leave  on  request  defendant  bad  the  right  to  use  all 
necessary  force  to  remove  him,  ignores  the  dtotioo> 
tion  between  a  trespass  on  laud  in  possession  (rf* 
and  that  owned  by  another,  and  also  the  effect  of  a 
license  to  enter,  and  to  property  refused,  where  Ui» 
Instructions  already  given  fully  cover  the  law  ap~ 
pUcable  to  the  right  of  a  person  in  possession  to 
remove  a  trespasser.— State  v.  Bodie,  (S.  CL)  ii  S. 
E.024. 

27.  It  to  not  error  to  refuse  an  Instmctlon  that 
If  defendant  was  assaulted  with  a  deadly  weapon, 
and  believed  he  was  in  danger  of  loss  of  life  or 
limb,  he  was  not  obliged  to  flee,  If  by  so  doing  tala 
danger  would  have  been  increased,  where  there  fm 
no  evidence  that  defendant  was  assaulted. — {SCat» 
V.  Murrell.  (S.  C.)  11  &  B.  688. 

28.  Where  the  jury  are  charged  that  the  atate 
must  prove  every  point  beyond  a  reasonable  doubt, 
and  that  if  tiiey  have  any  reasonable  doubt  the^y 
must  give  defendant  tlie  benefit  of  the  doubt.  bjhI 
that  defendant  must  prove  bis  plea  of  self-defeose 
by  a  preponderance  of  the  evidence.  It  to  not  neo- 
essary  to  charge  them  that.  If  they  have  a  reasmi- 
abto  doubt  aa  to  whtoh  way  to  the  prepondermace 
of  evidenoe  as  to  the  slaa  of  aeltdetaiae,  Uwt 
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But  glT*  defendant  the  bcMOt  tiienial— BfeBto  t. 
BodliT  (&  0.)  11 B.  B.  flSL 

HUSBAKD  AND  WIFB. 

Bee,  also,  Cvrteay;  Dtmree;  Domr;  HomMtead; 
MOfTtage. 

ClatmB  of  wife  upon  estate  of  deceased  titislwnd, 
see  Executorg  and  AdminititratoTa,  9~ll. 

Competent^  as  witness,  see  WUneM,  4. 

Convennoe  of  wife's  lands,  oorenont  of  warranty, 
see  Covenantty  i. 

Bstoppel  of  wife,  see  Etitnppett  8,  4. 

Powers  of  busbaad  of  executrix,  see  Executors 
and  AdminUtratorgt  6. 

Bights  and  liabilities  In  general. 

1.  Wliere  a  wife  Joins  with  her  husband  In 
taking  a  lease  of  property  for  the  parpose  of  car- 
raring  on  the  hotefbuslness,  their  joint  promissory 
notes  executed  for  the  rent  are  bindtug  upon  the 
wife.— Schofleld  t.  Jones,  ((te.)  11  S.  E.  1082. 

&  Wbere  a  wUiB  joins  with  bar  bnaband  In  a 
martgage  of  his  lands  so  as  to  bind  her  dower  in- 
tereat  uerelii,  as  tvorlded  by  Code  S.  C.  S  2107, 
Bhe  thereby  becomes  a  surety  for  her  husband  as 
If  she  had  mortgaged  her  separate  estate  to  secure 
his  debt,  since  Code  N.  C.  a  S8,  recognizes  her 
inchoate  right  of  dower  as  a  Tested  right.— G<av 
T.  Townseud,  (N.  C.)  U  B.  E.  160. 

8.  Where  the  consideration  for  land  conveyed 
to  a  wife  is  famished  in  part  by  the  husband  and 
in  part  by  the  wife,  the  wife  holds  a  sbare  of  the 
laud,  in  proportion  to  the  amoant  paid  by  the  bus- 
band.  In  trust  for  his  creditors,  subject  to  his  claim 
to  a  homestead,  and  the  balance  for  herself  ab- 
■olnteW;  ud  it  Is  immatarlai  what  anunmts  are 
furnished  by  each  for  snbeeqnent  improvements. 
— Thnrber  v.  La  Roque,  (N.  C.)  11  8.  E.  480. 

i.  Code  N.  C.  SS 1260. 1836,  require  the  written 
consent  of  the  husband  in  order  to  affect  a  wlfe*s 
proper^,  and  tliat  h«  ahall  join  with  her  in  alien- 
ing any  Interest  of  hers  In  realty;  she  having  a 
pmy  examination.  Held,  that  an  insolvent  hus- 
band cannot,  by  improving  with  his  own  means 
land  paid  for  by  him  and  his  wife,  and  conveyed 
to  tbe  latter,  subject  her  undivided  share,  or  his 
homestead  in  his  own  share,  to  the  claims  of  his 
Judgment  creditors,  who  know  of  the  nature  of  the 
estate,  though  the  wife  does  not  object  to  bis  mak- 
ing the  ImproTemeuts,  where  she  also  has  made 
improvements  with  her  own  means,  and  it  does 
not  appear  tiiat  she  knew  of  his  tosolTent^. — 
Tborber  v.  la  Boque,  (N.  U)  U  a  B.  4<I0. 

Aooounting  between. 

B.  Where  tbe  husband  takes  possession  of  bis 
wife's  Individual  property,  he  becomes  her  general 
agent,  and  is  accountable  to  her  for  tbe  income  and 
profits.— Oliver  v.  Chance,  (Oa.)  11  S.  E.  665. 

Wife's  separate  estate — What  consti- 
tutes. 

6.  The  interest  of  a  married  woman  In  lands 
«f  wUoh  she  was  seised  at  the  time  of  marriage, 
prior  to  the  constitution,  was  made  a  "separate 
Interest"  by  Const  S.  C.  art  14,  %  8,  whicn  pro- 
vides that  real  and  personal  property  of  a  wo- 
man held  at  the  time  of  her  marriage  "shall 
be  held  aa  bee  sepuwte  property,  and  may  be  be 
qiaeatbed,  devised,  w  alienated  by  her  tbe  same 
as  if  she  were  anmarried. "— Elnoaid  v.  Ander- 
•cm,  (S.  C.)  11  B.  K  766. 

7.  Judgment  was  rendered  against  complain' 
ant*s  husband,  and  pending  proceedings  to  sub- 
ject certain  lands  standing  in  his  name  to  the 
satisfaction  thereof,  complainant  brought  suit 
andnst  her  husband,  the  judgment  creditor  and 
omers,  claiming  to  be  the  eqaltable  owner  of  said 
Imd.  She  claimed  that  it  was  purchased  from 
her  brother  by  her,  but  t^at,  by  mistake,  it  was 
deeded  to  her  hTisband;  that  the  payments  were 
made  with  money  given  her  by  her  father.  Held, 
that  the  money  paid  never -having  been  settled  to 
her  separate  use,  and  the  oonveyaace  to  her  hus- 
band and  the  pavments  having  been  made  prior 
to  Aot  Va.  April*  4,  1877,  securing  to  married  wo- 


mea  all  property  acquired  by  them  bedtare  or  after 
maRiBa&  she  had  no  interest  In  the  land.— Orab- 

tces  vTlDann,  (Va.)  11  S.  B.  lOUL 

8.  Where  real  estate  is  conveyed  directly  to  a 
married  wcnnau  by  a  vendor,  the  deed  showing 
that  the  consideration  Is  to  be  paid  by  sidd  vendee 
In  deferred  payments,  sidd  vendee  ueentlng  her 
notes  therefor,  the  ftrat  of  which  paymenu  was 
made  by  said  vendee  ont  of  tbe  proceeds  of  ioe 
gathered  and  put  up  on  said  land  by  the  husband 
of  vendee,  aoung  aa  her  agent,  neither  said  ice, 
nor  a  horse  nor  other  property  purchased  with  the 
proceeds  of  said  ioe,  is  liable  to  oe  levied  upon  and 
sold  as  tbe  property  of  said  husband  for  hu  debta. 
—Robinson  v.  NeUl,  (W.  Va.)  11  8.  B.  WB. 

 Wife's  power  to  charge. 

9.  Code  Va.  |  2395,  provides  that  every  oon- 
tract  made  by  a  maniea  woman,  whlob  she  haa 
power  to  make,  shall  be  deemed  to  be  made  with 
reference  to  her  separate  estate,  and  as  Intended 
to  be  made  with  reference  to  any  equiuble  sepa- 
rate estate,  unless  the  sontrary  intention  Is  ex- 
pressed in  the  contract  Held,  that  a  judgment 
agamst  husband  and  wife,  on  a  note  signed  by 
both,  does  not  bind  the  wife's  separate  estat^ 
when  she  signed  the  note  without  Knowing  thai 
she  had  any  separate  estate,  and  without  Intentloa 
to  bind  it  if  she  did  have  any.  —  UcDonald  T. 
Hursi,  (Va.)  11  a  E.  586. 

10.  A  married  woman  cannot  bind  her  statutory 
separate  real  estate  by  any  undertaking  in  th» 
nature  of  a  contract  without  privy  examination, 
though  the  contract  contain  an  express  charge,  and 
be  executed  with  the  written  consent  of  her  hos- 
band,  and  for  a  beneficial  consideration.  Follow- 
ing Farthing  v.  Shields,  10  S.  B.  998.— Ihomson 
Bmith,  (N.  C.)  11  B.  B.278. 

 Mortgi^eB. 

n.  Though  Code  Oa.  f  1783,  prohibits  a  married 
woman  from  becoming  surety  to  her  husband,  from 
assuming  his  debta,  and  from  making  a  sale  of  her 
separate  estate  to  his  creditor  In  exungulshment 
of  hie  debts,  a  note  and  mortgage  given  oy  her  for 
money  borrowed  by  herself  are  not  rendered  void 
by  the  fact  that  she  afterwards  permits  her  hus- 
band to  use  the  money,  and  that  the  creditor  under- 
stands, When  the  loan  Is  made,  that  the  husband 
may  have  the  use  Of  it;  the  creditor  not  being  a 

{arty  to  the  agreement  between  husband  and  wife, 
r,  however,  the  husband  induces  his  wife  to  bor- 
row money  to  pi^  his  debts,  and  the  creditor  is 
aware  of  ttiat  fact,  the  contract  is  void.— Wlilte  v. 
Btocker,  (Ga.)  11  B.  E.  604. 

IS.  A  mortgage  on  the  separate  estate  of  a  wifft 
was  given  for  money  bcnrowed  to  pay  off  a  ]ndg- 
ment  against  her  husband,  which  was  then  as- 
signed to  her,  but  without  her  knowledge.  Bhe 
bad  signed  the  note  and  mortgage  at  home,  and 
given  them  to  her  husband,  who  attended  to  the 
whole  matter.  The  mortgagee  knew  that  the 
money  waste  be  paid  tothecreditonandthe  judg- 
ment assigned  to  the  wife.  .  Held,  the  mortgago 
is  void,  as  awlfe  In  South  Carolina  cannot  chargft 
her  separate  estate  for  the  benefit  of  her.  husband. 
—Salinas  v.  Turner,  (B.  C.)  11  S.  E.  703. 

18,  A  married  woman  is  not  liable  on  a  mort- 
gage executed  by  her  which  shows  on  its  face  thai 
It  was  given  to  secure  a  loan  to  her  husband, 
though  part  of  the  loan  was  used  1^  the  husband  in 
purchasing  supplies  far  his  wife's  plantation,  wher* 
it  is  not  shown  now  much  was  so  used,  or  that  the 
husband  did  so  as  the  agent,  or  at  the  request,  of 
hU  wife.— Chambers  v.  Bookman,  (S.  O.)  11  S.  B. 

14.  A  Joint  mortgage  executed  bv  a  husband 
and  wife  upon  lands  owned  by  the  latter  at  the 
time  of  their  marriage,  to  secure  the  mortgagee' 
for  taxes  previously  paid  by  him  at  their  spemal 
instance  and  request  and  for  tbe  payment  of  a 
judgment  against  both  of  them,  under  which  eix- 
eoution  had  issued,  and  a  levy  had  been  made  up- 
on the  lands  conveyed,  is  valid,  notwithstanding 
the  wife  waa  under  the  disability  of  ooverture. — 
— Kincaid  v.  Anderson,  (S.  C.)  11  B.  E.  766. 

15.  In  South  Carolina,  a  note  and  mortgage  giv- 
en by  a  married  woman  to  procure  means  to  pay  off 
her  husband's  debts,  and  to  sui^y.^  fsml^wlth 
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hmmmtIm,  sra  abaoIntelT  toSA  wtaers  tha  lender 
liae  knowledge  of  all  the  facta  when  he  makea  the 
loao.  Owynn  t.  Owynn,  10  &  221,  followed.— 
tioodjoin  T.  Vaughn,  <&  a>  11  S.  a  SftL* 

16l  a  mortgage  by  a  wife  of  hsr  aeparate  ea- 
totet  to  aeeorethe  purchase  vrioe  of  mules  bought 
t>y  her  husband,  u  Toid.— KlooiUd  T.  Anderson, 
<&  a)  11  B.  B.  766. 

IT.  Where  a  mortgage  executed  Ixy  a  married 
vomaa  was  ftlven  to  seonrs  a  loan  to  her  which 
was  paid  to  ber  husband,  by  her  direction,  as  her 
•gent,  and  there  is  no  eridenoe  that  the  leader 
knew,  or  had  reason  to  suspect,  that  the  monAj 
was  for  the  use  of  the  husband,  the  fact  that  it  is 
afterwards  applied  by  the  husband  to  his  own  use 
will  not  affect  the  liabUity  of  the  mortgagor.— 
Chambers  r.  Bookman,  (B.  a)  11  8.  E. 

Wife's  separate  estate— Validity  cf  deed. 

18.  Code  Va.  187S.  a  117,  |  T,  prescribing 
the  method  ^ry  which  a  married  woman  may  ooa- 
Tey  her  land,  moat  be  strictly  constraeo,  and 
when  any  of  Its  requirements  are  not  complied 
With,  the  deed  is  absolutely  void,  and,  although 
^bo  consideration  has  been  paid,  equity  will  not 
«ompel  specific  perftmoanoe  against  her  heirs. — 
Wynn  T.  Southan,  (Va.)  U  S.  E.  878. 

19.  Flior  to  Act  Va.  April  4,1877,  a  married 
woman  had  no  power  to  contract  or  to  charge 
ber  lands,  (not  being  a  separate  estate,)  and 
where  she  sold  and  oonTeyed  by  adefective  deed, 
end  delivered  possession,  the  purchaser,  who  was 
eubseqnentlir  ejected  by  her  heirs,  cannot  main- 
lain  a  bill  far  the  repayment  of  the  purchase 
noney.— Wynn  7.  Soauum,  (Va.)  11 B.  B.  878. 

20.  The  certiilcate  of  a  Justice  of  ihe  privy  ex- 
amination, acknowledgment,  and  declaration  as  to 
the  ezeoutlon  of  a  deed  of  a  married  woman  is  In 
its  nature  a  Judicial  act,  and,  in  the  absence  of 
fraud  or  darass,  it  is  ooiMUuaiTe  of  the  facts  there- 
la  certifled.-^ioken»  T.  KaiMtis,  (W.  Va.)  11  S. 

21.  Where  a  joBticeoertifled  that  a  married  wo- 
mao,  "being  examined  by  me  privilr  and  apart 
from  her  husband,  and  having  the  above  deed  of 
trust,  dated  December  the  lUh,  18S8,  fully  ex- 
yiained  to  her,  she,  the  said  S.,  awnowledged  the 
•aid  writing  to  be  her  act^  and  declared  that  she 
had  willingly  acknowledged  the  same,  and  did  not 
wish  to  retract  it  is  a  substantial  compliance 
with  the  West  Virginia  statute  w  to  suoh  ao- 
linowledgments.— FUikans  r.  Knlsely,  (W.  Va.)  11 

S.E.  m 

Tower  of  wife  to  oontraot. 

32.  Code  Gft.  1  1754,  provides  that  all  propertT 
'"acquired  by  the  wife  during  coverture  shall  vest 
in  and  belong  to  the  wife.  *>  Held,  that  a  feme 
covert  could  make  a  valid  contract  lor  and  become 
possessed  of  personal  property  thtm^  she  had  no 
^«rate  estaWb— Bays  r.  Joroan,  (Ga.)  11  S.  B. 

28.  A  married  woman  baa  no  power  to  enter 
Into  a  oontraot  of  partnership  either  oadsr  ConsL 
8.  0.  art  14,  I  8,  providing  that  *'the  real  and 
personal  property  of  a  womaa  held  at  the  time 
of  her  marriage,  or  that  which  she  Ta»y  there- 
after acquire,  *  *  *  shall  be  held  as  her  sepa- 
rate nraperty,  and  may  be  bequeathed,  devised, 
or  aliened  bv  ber  the  same  as  If  she  were  uumar^ 
ried,"  or  under  Gen.  St.  S.  C.  K  2036^087 provid- 
ing that  a  married  woman  may  purchase  proper- 
ty, and  may  contract  and  be  contracted  with  in 
Inference  to  her  separate  estate. — Hogan  v.  Hoo- 
Ter.  (8.  C.)  11  8.  E.  m, 

S4.  Though  a  note  given  hj  a  married  woman 
for  the  balaoce  of  the  purchase  money  of  real  es- 
tate is  void  as  not  executed  with  the  written  as- 
•ent  of  her  husband,  under  Code  N.  C.  1 1820,  she 
oanoot  retaia  the  land  without  paying  for  lb- 
Wood  r.  Wheeler,  (N.  C.)  11  &  £.  690. 

Karrlage  aetflemeiita. 

2B.  A  married  woman  baring,  bv  the  terms  of 
the  settlement,  executed,  in  1»48,  toe  use  for  life 
In  the  trust  property,  which  was  hers  prior  to  the 
murlage,  and  retaining  over  tlie  fee  an  absolute 
oower  of  disposition  by  deed  or  will,  is  wholly  in- 


dependent of  tha  traatee  slnee  the  enaoUnent  t£ 
the  married  women's  law  of  Oeorgia  in  180A,  and 
ber  life-estate  in  the  property  is  subject  to  levy 
and  sale  for  her  debts.— McLaughlin  r.  Ham,  (Oa.) 
11  S.E.889. 

Aotions  by. 

90.  When  the  legal  title  Is  In  the  husband,  whfle 
the  equitable  is  in  the  wife,  a  joint  action  to  re- 
cover for  damages  to  tiie  fre^uud  cannot  be  maia- 
tatned.— Wrightsville  ft  T.  Bj.  Co^  T.  Holmea, 
(Oa.)  11  fl.  E.  658. 

Action  for  oriminal  oonTersation. 

37.  The  husband's  right  to  recover  against  his 
wife's  seducer  is  not  barred  by  his  conunnlng  to 
live  with  her  after  knowledge  of  her  infldeUty.)— 
8ikee  t.  Tippins,  (Qa.)  11  a.  &  OMb 

Impeaohment. 

Of  witness,  see  Witneu,  81-84. 

Implied  Tmata. 
SeeZW«tt,l. 

Implied  Warrant. 

Bee&>le,8-5. 

Improvements. 
Allowaaoe  Ibr,  aee  J^fwtmeiili  UL 

Indiana. 

mtto  to  Tniliin  l—fle,  see  PvbUo  ZawJ^  % 

ENBIOnaONT  AND  INFOBMA- 

TION. 

For  selling  liquor,  see  ZnttnteaMnQ  IAquor%  7, 8. 
Fartlenlar  eriues,  see  Arttm;  SmbemUement,  1-4; 
Oatn4R0, 8;  fiumtelde,  10-lS;  Bape,  8;  JUot 

Formal  oonoloaion. 

t  Under  Code  N.  C.  1 1183,  providing  that  an 
Indictment  shall  not  be  quashed  for  a  mere  infor. 
matity,  the  unnecessary  addition  of  the  vordi 
"agsinstthe  statate"U  harmleaa.— State  t.  Har- 
ris, (N.  C.)  11  e.  E.  877. 

8.  A  count  Which  fikiled  to  conclude  with, 
**  against  the  peace  and  algnlty  of  the  oonuncn- 
wealth, "  was  fatally  defecSve;  bat  where  a  Tflr>- 
dlct  of  guilty  was  rendered  upon  a  secmid  ooiaA, 
which  was  complete,  this  was  snfflctent  to  aoslain 
the  judgment.— Barly  Oommonwealtlk.  (V&) 
U  B.  E.  795.  ~^  \  I 

Description  of  oSisiue. 

8.  Where  the  several  connta  of  an  Indictment 
oontain  a  nwro  statement  of  the  same  traosaotlon, 
varied  to  meet  the  diflsrent  phases  of  proof,  the 
biU  cannot  be  quashed.— State  t.  Harria,  (N.  01)  U 
&  K877. 

4.  The  omission  of  the  words  "with  foroo  and 
arms, "  in  an  ladtotment,  is  InunatMiaL— ^tate  r. 
Harris,  (N.  C.)  11  a  E.  877. 

5.  Code  N.0. 1 1754,  proTldea  that,  when  lands 
shall  be  rented  or  leased  by  agreement  for  agri- 
cultural purposes,  any  and  all  crops  raised  on  aaid 
lands  shall  be  deemed  to  be  vested  in  pooses- 
sion  of  the  iMSor  or  his  assigns  at  all  times  nntil 
the  rents  are  paid,  and  all  stipulations  in  the  lease 
or  agreement  performed.  Bection  1759  prorldeo 
that  any  lessee  or  cropper  wbo  shall  ranove  said 
orop  without  the  consent  of  the  lessor  or  his  as- 
signs, and  without  giving  five  days'  notice,  and 
"before  sattsf^ng  aU  Ueos  h^  or  the  leaser  or 
bis  asalgtu  on  sals  orop,  shall  be  guuly  ota  mlsto- 
meanor>  Heldy  that  an  indlotment  which  charges 
that  the  lease  or  agreement  was  made  is  soiOcieBL 
without  charging  specifioaUy  that  the  lessor  bold 
a  lien  on  the  orop,  as  the  statute  impllea  Uie  lien 
arising  by  vlrtae  of  the  relattoa  ohaised.— Sinte  t. 
Smith,  (N.  a)  U  S.  &  Ufc 
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Allegation  m  to  jOaoe. 

6.  AaaUe^tlODlnsachooiintof  aBlndlotment 
ttiat  the  sieged  crime  wm  oc»mmltt«d  "Id  laid 
oooaty  of  a."  avpUes  to  eaidl  Mrsmph  of  the 
eoiint.— State    Hanrie,  (N.  C)  It  B.  B.m 

See.  alsot  Guardian  and  Ward;  Parent  and 
Child. 

CoDtracte,  settinff  aside,  see  SaU,  8. 
Proceedings  to  sell  land  of  deoedent,  MS  JBeaeutors 

and  AdminiHtratara,  21rS6. 

Contxacta— Batifloatlon. 

L  It  Is  DO  defense  In  an  aotion  to  fOTeeiose  a 
partaership  mortgage  that  one  of  the  partners,  at 
the  time  toe  mortgage  was  executed,  wassminor, 
if  bis  acta  after  becoming  of  age  werq  such  as  to 
confirm  the  contract  of  partnership.  Ballnai  T. 
Bennett,  (S.  C.)  11  S.  E.  968. 

Service  of  process — Effect. 

S.  Service  upon  a  minor  will  not  anftnroe  the 
appearance  of  the  minor  after  he  or  she  haaarrived 
at  age.— Welch  t.  Hgw,  (Oa.)  11 B.  X.  I4Bk 

Validating  jndgment  without  Mrrioe 

of  summons. 
8.  Code  N.C.S  887,  providing  that  Jndgmeots  In 
all  civil  actions  and  special  pnK^edings  pending  on 
March  14,  IbTO,  or  theretofore  determined,  where- 
in any  or  all  of  the  defendants  were  infants  on 
whom  no  "personal  service  "  of  sammons  was  made, 
Bhalt  be  valid,  has  no  appUcaUon  to  a  Judgment  re- 
covered  in  a  proceeding  in  which  there  was  no  serv- 
ice anon  the  infant,  or  any  other  person  in  his 
behalf.  FOUowing  Ferry  v.  Adanta,  8  &.  788.— 
Harrison  r.  Harrison.  CN.  C)  II 8.  B.  8fi& 

Xnfotination. 
8m  InHetmmt  and  In/ormatton, 

nrroNonoiT. 

Action  h7  tax-payer  to  restrain  Issue  of  boada,  sea 

JU  luifcffMif  CtirporaOonSt  15. 
Against  ezeontlon,  see  ExeeutUm, 

—  judgment,  see  Judgment,  K  40. 

—  performance  of  contract  by  (dt^,  IM  Jfufltot- 
jMil  CnrportiUfimat  10- 

 taking  property,  see  JDmlnmt  jyomalUf  18. 

JnriBdiotion. 

I.  Plaintiff  engaged  defisndanta  ttt  OODBtmot  a 
macadam  road  on  a  irablio  county  road,  reserving 
the  right  to  cancel  the  contract  if.  for  any  reason, 
the  work  done  under  ltdid  not  satisfy  him.  Held, 
that  pl^ntifl,  having  notified  defendants  to  dfs- 
eontiauework  because  of  non-oompUanoewitb  the 
contract,  could  not  have  an  injonction  against  the 
further  prosecution  of  the  work  by  dwendants, 
there  being  an  adequate  remedy  at  law.— Shepherd 
V.  Groff,  tW.  Va.)  11  a  E.  »7. 

Bights  enforced  and  vrongs  prevented. 

i.  Injunction  Is  m  proper  remedy  to  restr^  a 
town  from  opening  a  street  through  s  person's 
land,  without  first  condemning  it  according  to  law, 
where  there  has  been  no  dedication  of  such  street 
to  public  use.-  -Tatea  t.  Town  of  West  Orafton, 
(W.  Va.)  II  ti.  B.  8. 

8.  A  petition  alleged  that  defendant  was  In- 
aolvent,  and  had  transferred  a  check  for  a  large 
Bum  of  money  to  one  S.  for  collection,  and  prayed 
that  S.  be  enjoined  ftom  dispoaing  ot  the  clieck 
or  its  proceeds,  except  as  directed  1^  the  ooorL 
B.  answered  that  he  oad  bought  the  check  for  a 
valuable  onuideration  from  defendant,  without 
notice  of  plaintiffs'  claim,  and  before  plaintiffs* 
•ttlt  was  onunenced,  and  denied  that  the  check 
was  delivered  to  him  for  collection.  Held,  that 
the  iidunction  was  properly  denied.— Frank  v. 
Btaplar,  (Oa.)  II  S.  B.  847. 

4.  An  injiuicition  against  the  fbrecloanre  of  a 
martgsge,  oa  the  ground  of  fraud  In  the  procnre- 
aient  of  title  by  tiumortiagor,  la  pnq^ly  rafiBNd 


where  there  la  snfBoImt  erldenea  that  tke  mort- 
BBgee  is  a  bona  fide  creditinr,  witiKmt  notice  of 
BoohfraQd.-PntnayT.Eohkr,  (Oa.)  UB.B.  W. 

6.  Ftalntltf,  in  a  suit  to  restrain  the  exeoutloa 
of  a  deed  for  bis  land  sold  under  foreclosure,  niado 
atBdavit  that  he  had  no  nottoe  of  the  judgment  of 
foreclosure,  or  of  the  sale ;  that  he  was  served  with 
a  rule  niH,  but  defendant  promised  to  give  notice 
before  making  it  absolute:  thai  he  was  surety  for 
his  brother  on  the  note  which  che  mortgage  waa 
given  to  secure;  that,  without  notice  to  hirn,  hla 
brother  had  been  released  on  paying  half  the  note  ; 
and  that  the  land  mortgaged  by  hla  brother  wa» 
auffldent  to  pay  the  wh^e  note.  Defendant,  who 
owned  the  noto  and  purchased  at  the  sale,  answerecl 
that  the  brotfaer's  snare  of  the  note  waa  reoeived«. 
and  his  land  released,  only  on  condition  that  plain- 
tltC  would  pay  his  half;  that  plaintiff  made  an  ar- 
rangement with  his  brother  by  which  each  was  t» 
pay  half  of  the  note,  which  waa  Joint;  that  he  bad 
notice  that  the  role  nisi  wonld  be  made  absolute, 
and  never  spoke  of  n  defense;  and  that  defendant-' 
did  not  want  plalntilTs  land,  but  would  reoonvey 
if  he  would  pay  his  half  of  the  note,  with  interest 
and  costs.  H«(d,  that  the  Iniunotioa  was  properly 
refused.— Tarborough  v.  Miller,  (Ga.)  II  8.  SL  450. 

6.  The  purchaser  of  a  homestead  from  the 
head  of  a  family  may  enjoin  tbo  sale  of  the  land 
under  a  Judgment  against  his  vendor  to  prevent 
a  cloud  on  his  title.— Ketehln  v.  McCarley,  (8.  C.) 
II  8.  E.  1099;  McCarley  v.  Ketchin,  Id. 

7.  Upontheapplieationofajudgmentoreditor 
(or  an  iinuncUoD  against  the  sale  of  the  Judgnaeat 
debtor's  land  underexeeuUon  by  another  creditor, 
on  the  ground  that  defendant's  Judgment  was  by 
collusion  allowed  to  be  taken  for  a  greater  amount 
than  was  due,  and  that  the  sale  would  seriously 
impair  ptaintllTs  rights,  the  Injunction  wUl  be 
oontinued  until  the  hearing,  when  the  facts  are 
left  in  doubt,  and  it  appears  that  defendant  cannot 
suffer  serious  Injury  by  the  delU'-— Boat  t.  Laa- 
sltor,  (N.  C.)  11  B.  K.  m. 

8.  In  injunction  proceedings,  petitioners'  evi- 
dence showed  that  they  had  sold  a  i^nulng  outfit 
to  one  of  defendants  at  a  large  dlBCOunt,  with  the 
understanding  that  it  was  not  to  be  operated  with- 
in two  miles  of  the  one  then  operated  by  petition- 
ers; that  this  defendant  subaeouently  leased  the 
ginning  outfit,  so  purchased,  to  his  co-defendants, 
vrho  had  kuawledge  <^  the  conditions  of  the  salav 
and  that,  In  rlolaum  of  the  aneement,  they  le> 
cated  it  within  the  prohibited  district  Defend- 
ante'  evidence  waa  to  the  effect  that  It  was  not 
unVJ  after  the  sale  that  petitioners  undertook  t> 
affix  the  condition  as  to  the  territory  within  whleik 
the  gin  should  be  operated.  It  also  appeared  that 
the  defendant  who  had  purchased  the  outfit  waa 
solvent,  and  able  to  respond  In  damages.  H«kr 
no  abuse  of  discretion  to  refuse  tlw  InjOBcMon.— 
Hill  V.  BtaplH,  (Qa.)  11  8.  B.  067. 

Temporary  iitjiinotlon. 

*.  It  Is  witbln  the  discretion  at  the  court  t» 
tefnae  a  tan^xnrary  It^unetlon  where  theevidonoe 
is  conflicting,  the  preponderanoe  thereof  belng- 
that  no  actual  damage  will  result  to  plaintiff  firans 
the  acts  sought  to  be  restrained. ~Ivey  t.  Qeorgla 
S.  &  F.  R.  Co.,  (Oa.)  11  8.  B.  128. 

to.  A  grantor,  contending  that  he  had  reserved 
a  strip  30  feet  wide  over  the  granted  land,  aa 
away  to  his  other  premises,  but  tbat  the  reser- 
vation had  been  omitted  from  the  deed  by  mistake, 
tore  down  a  fence  erected  by  the  grant««  ocrosa 
the  80-foot  strip.  The  grantee  then  filed  her  pe- 
tition, alleging  the  insolvent  of  the  grantor,  sod 
praying  for  an  injunction.  Toe  grantor  answered^ 
setting  up  the  mistake  in  the  deed,  and  ^e  inaolv- 
ency  of  the  grantee,  and  praying  for  a  refonnatioB 
of  the  deed,  and  for  an  order  restraining  the  gran- 
tee from  interfering  with  the  80-foot  strip.  Oa 
the  hearing,  the  evidence  was  conflicting,  both 
as  to  the  alleged  mistake  in  the  deed  and  Uie 
Insolvency  of  the  grantor;  but  no  evidence  waa 
offered  as  to  the  solvency  or  insolvency  of  tbe 
grantee.  Held,  that  the  trial  Judge  did  not  abuse 
hia  discretion  In  Issuing  a  temporary  injunction 
against  tbe  grantor,  not  to  take  effect  If  be  nmeb- 
edaboadforUiepaaraMBtof  all  damages  tbat  the 
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,£nmtee  might  mibMqiwiitly  nooTW,  and  to  Isni- 
ing  an  nneooditional  temporary  injaootloii  aninst 
tha  grantee.— Aabaam  t.  Cobb,  (Ck)  11  &  B.  US. 

Conditions — Ezeontion  of. 

11.  Act  Ga.  IToT.  7,  1889,  reqaired  tbe  railroad 

therein  oamed,  In  case  It  ran  within  Ave  milea  of 
the  town  of  T.,  to  run  into  that  town,  If  s  sum 
equal  to  tbe  exceas  of  the  cost  of  that  route  over 
any  other  within  the  five-mile  limits  should  be  de- 
posited in  bauk  by  the  citizens  of  T.  when  the  road 
reached  the  limit,  subject  to  tbe  check  of  tbe  com- 
paby  when  the  road  was  built  through  tbem. 
Mela  that,  as  a  condition  of  the  granting  of  an  in- 
junctioa  agaiost  the  railroad  oompaoy's  vlolatloD 
of  the  act,  the  citizens  of  T.  should  be  required  to 
execute  a  bond,  as  soon  aa  tbe  excess  is  de- 
termioed,  to  make  the  required  deposit.— Uaoon  it 
B.  R.  Co.  T.  Stamps.  (Ga.)  11  S.  £.  m 

INNKEEFEBS. 

Bnfbroement  of  regnlationa — Bolioitlng 
patronage  from  guests. 

1.  A  regulatloD,  made  by  an  Innkeeper,  pro- 
hibiting the  agents  of  livery-men  from  coming  in- 
to his  Inn  to  solicit  the  patronage  of  its  guests,  is 
a  reasonable  one;  and  a  person  who  violates  it 
after  notice  to  desist  may  be  expelled  by  the  inn- 
kecmer.— State  t.  Steele,  (N.  C.)  11  S.  E.  478. 

3i.  A  person  who,  after  notice  to  desist,  Tioiates 
a  regulation  made  uy  an  Innkeeper  prohibiting 
agents  of  livery-men  from  coming  Into  his  inn  to  so- 
licit the  patronage  of  its  guests,  may  be  expelled, 
though  at  the  same  time  the  agent  of  another  llv- 
«ry-maa,  who  has  received  like  notice,  is  In  the  inn, 
where  it  is  not  shown  that  such  other  was  then 
plying  his  trade,  or  that  the  innkeeper  knew  of  his 
presence.— State  v.  Steele,  (N.  C.)  11  &  E.  478. 

8.  A  person  wbo,  after  notice  to  desist,  violates 
«  regulation  made  by  an  innkeeper  prohibiting  the 
agsnu  of  Uvery-men  from  coming  into  bis  inn  to 
aollcit  the  patronage  of  its  guests,  may  beexpelled 
from  tbe  Inn  though  the  innkeeper  has  oontracted 
with  another  livery-man  to  allow  Ms  agents  to  come 
on  the  premises.  In  consideration  of  a  percentage 
of  the  proceeds  of  the  business  transacted  by  him. 
— eute  T.  Steele,  (M.  C.)  11 B.  E.  478. 

INSANITY. 
Am  a  defense  to  erime,  tee  Homicide^  18. 
JoriaiUotlon  to  try  question  of  insanity. 

1.  Code  Va.  1887,  S  1697,  provides  that.  If  a  per- 
aou  Is  found  insane  "by  justices  "  before  whom  he 
ia  examined,  the  court  of  the  county  or  corporation 
Of  which  he  Is  an  inhabitant  shall  appoint  a  com- 
mittee. By  section  1688  the  county  and  oorpo- 
ration  oonrta  are  i^iven  power  both  to  try  questions 
of  insanity,  and  to  appoint  committees.  Section 
1700  provides:  "The  circuit  courts  shall  have  oon- 
currrent  jurisdiction  with  the  county  and  corpora- 
tion courts,  respectively.  Id  the  appointmeDt  of 
committees, "  Held,  tbat  circuit  courts  have  do 
Jurisdiction  to  trv  quesUons  of  Insanity. — Harri- 
son T.  Garnett,  (V^a.)  11  S.  E.  Ii98. 

Action  l)y  next  fHend. 

2.  In  order  that  a  luDatlc  mav  sue  by  his  next 
friend  as  provided  by  Code  N.  C.  g  180,  he  need 
not  first  be  declared  a  lunatic  under  an  Inqulsltioa 
directed  by  the  <x>unty  court  under  Code  If.C.  c.87. 
—Smith  V.  Smith,  (K.  C.)  11  S.  E.  188. 

&  In  a  sail  by  a  lunatic,  by  his  next  friend, 
where  defendant  relies  on  a  power  of  attorney 
given  by  plaintiff  to  dismiss  the  suit,  the  court 
may  submit  the  issue  whether  plaintiff  was  com- 
pos mentis  when  tbe  power  of  attorney  was  exe- 
cuted, to  the  jury  at  the  same  timetho  issues  raised 
in  the  suit  are  submitted. — Smith  v.  Smith,  (N.  C.) 
11  B.  £.  IHK. 

Commission  to  asylum— Subsequent  trial 
for  crime. 
4.  Code  N.  C.  S  23!^,  directing  Judges  to  com- 
mit insane  persons  charged  with  crime  to  iosane 
asylums,  makes  no  provisions  as  to  bow  persons  so 


committed  are  to  be  discharged  when  restored  to 

saniw.  Defendant,  when  first  brought  to  trial, 
was  found  by  a  Jury  to  be  sane.  At  the  naxt  term, 
be  was  found  to  be  Insane,  and  was  committed  to 
the  asvlum  by  the  court  to  t>e  treated  until  hia  mind 
should  be  restored  so  that  he  could  plead,  when  the 
authorities  of  ipA  asylum  were  directed  to  notUf 
thecourcthathemigntberetamedfortriaL  After 
remaning  several  months,  be  escaped^  but  was  re- 
captured, and  brought  dlreetly  to  trial.  Held,  tbat 
It  was  not  necessary  that  the  aaylnm  antlumties 
should  certify  that  he  bad  recovered  taia  aanl^  be- 
fore he  oould  be  brought  to  teisL— Stoto  r.Pntoh- 
ett,  (K.  C.)  11  B.  B.  857. 

INSOLVENCY. 
See,  also,  AMaifpimmitfor  Bm^  qf  OnOltoTw. 
Proof  of  Claims. 

On  the  death  of  an  Insolvent,  a  creditor 
whose  claim  is  partially  secured  by  property  be- 
longing to  bis  deceased  debtor  can  prove  only  the 
balance  due  after  exhansbtng  his  security,  and  pro- 
rate with  general  creditora  In  the  renainuff  aweta. 
—Wheat  V.  Dingle,  (S.  C.)  11  &  E.  SBA. 

^UrtiFIUlttiOIUBa 

8ee(>imlruslI^S8-G0;  Hoi]i4cld«^M-2B;  TVfcil, 

11-^K3» 

INSUBANCB. 

Action  by  mortgagee  on  policy,  see  Acttans,  t 

The  contract — Mistake  in  writing  nune 
of  inaured. 

1.  "Where  the  agent  of  an  Insnranoe  company 
deputizes  his  clerk  to  examine  certain  property  and 
report  open  it,  and  to  write  out  s  policy  thereon, 
and  tbe  clerk,  while  Intending  to  write  the  name  at 
tbe  true  owner  In  the  policy,  writes  that  of  bar 
husband  by  mistake,  suoh  mistake  will  not  defeat 
tbe  true  owner's  liriit  to  reoover. — Driti  r.  ^ovi- 
denoe  WashlDgtonlni.  Ca,  (W.  Va.)  11  &  B.  00. 

Application. 

2.  Where  an  Insurance  agent  has  a  full  view 
of  tbe  property,  concurs  In  the  estimate  of  value 
made  bytheowuer.andhimself  inserts theamount 
In  the  application,  uie  company  is  estwped  to  plead 
misrepresentetion  as  to  tbe  value. — Virginia  P.  ft 
U.  Ins.  Co.  V.  Saunders,  (Va.)  11  S.  B.  794. 

8.  In  an  action  on  an  insurance  poHct,  defend- 
ant denied  its  liability  m  the  ground  that  the 
plaintiff,  who  sued  for  the  use  of  his  wife,  had 
falsely  represented  that  the  property  behmgad  to 
him.  Th«  agent  who  wrote  tbe  poliqy  testified 
that  he  knew  the  property  belonmd  to  the  wife, 
and  intended  to  write  the  policy  in  her  niune,  bat 
inserted  the  husband's  name  by  mistalra.  ^eld, 
tbat  this  evidence  was  sufficient  to  sustalit  a  ver- 
dict for  plaintiff.— Delta  r.  frovidenoe  WatUw- 
ton  Ins.  Co.,  (W.  Va.)  U  S.  B.  00. 

Assignment  of  polioy. 

4.  A  transfer  of  an  insurance  policy  to  one  *as 
his  interest  may  appear"  is  valid  if  made  with  the 
assent  of  the  assurer,  and  Id  the  event  of  loss  the 
assignee  may  maintain  an  action  on  it  In  hia  own 
name.— Southern  FertiUaer  Co.  t.  nnamoe.  (K.  Cl) 
llS.E.4e7. 

Conditions. 

6.  Though  a  poHot  of  insurance  contain  a  ooo- 
dltdon  to  be  fco^eitea  if  the  insured  main  asy 
false  alBdavit  with  intent  to  defraud  the  inanrer, 
a  false  affidavit  as  to  the  ownenhip  of  the  pxa^ 
erty  insured,  made  aft«r  the  insurer  has  dw- 
nied  its  liability  under  the  polity,  and  after  action 
has  been  brought  thereon,  will  not  affect  plaintiff's 
right  to  recover. — Delta  v.  Providence  Waahiag- 
ton  Ins.  Co..  II      K  .  ii.  iSi  W.  Va.  626. 

6.  Apolicyprovided  for  an  award  tosetUeany 
dispute  as  to  the  value  of  property  destroyed,  and 
that  suit  must  be  brought  within  a  year.  lieldt 

'  b  jnat  before  the 
1  weged  Uut  tbe 


that  where  an  action  was  brought  jnat  before  the 
year  elapsed,  and  the  deolarawiB  ulegi  ~ 
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loM  exceeded  the  Ininnmoa,  and  no  demua  lor  an 
award  by  defenaant  was  allefced,  tiM  proTlsUm  for 
»n  awartl  was  waived.— TiUej     Conoeotlout  Fin 

Ins.  Co..  (Va.)  11  S.  E.  130. 

Proof  of  loss — Waiver. 

7.  Where  tbe  adjuster  of  an  Insoranoe  com- 

eay,  aeot  to  settle  a  loas,  after  examining  the 
Qts.  states  that  the  oompuny  does  not  pn^Ktse 
to  look  into  the  matter  further,  and  that  It  nei- 
ther admits  nor  denies  its  Uahility,  such  deola ra- 
tion is  a  waiver  of  tUe  proof  of  loss  required  by 
the  terms  of  the  policy.— Delta  v.  Providence 
Washington  Ins.  Co.,  (W.  Va.)  11  S.  B.  50. 

Aotions  on  policy— Pleading. 

8.  Under  CodeVa.  1887,  %  S2D1.  providing  tha^ 
In  an  action  on  an  insnraoce  policy,  if  plalntitf 
flle  the  policy,  or  a  copy  thereof,  with  Die  dec 
laration,  he  need  not  allege  in  the  deolaration 
oomplianoe  with  the  ooodltions  of  the  poUoy,  in 
pamonlars,  hut  Uiat  it  aball  be  enffldent  to  refer 
to  the  polioy,  and  allege  in  general  tarma  the  per- 
formance of  all  its  ooDditions,  a  deolaration  on  a 
policy  flled  therewith  alleging,  generally,  perform- 
ance of  all  its  conditions  by  plaintiff,  is  not  ren- 
dered demurrabte  by  the  onusuon  of  an  allegation 
-that  there  has  been  an  award,  which  the  policy 

e-ovidea  ia  neoeaaary  before  suit  is  bronsbt.— Til- 
y  y.  Connecticnt  fUre  Ins.  Co.,  (Va.)  11  S.  £.  120. 
e.  xn  a  suit  upon  an  insuranoe  poller,  the  plea 
alleged  misrepresentations  in  the  application  as 
to  the  value  of  the  property.  To  this  the  replica- 
tion avemsd,  by  way  of  estoppel,  that  defbndant's 
agent  had  a  full  view  of  the  property,  concnrred 
in  the  estimated  value,  and  tdmself  inserted  the 
amount  in  the  application.  Held,  this  was  no 
departure  from  the  deolaraUon  upon  the  politnr,— 
Virginia  F.  ft  H.  Ina.  Co.  t.  Baondera,  (Va.)  11 
8.  E.  7M. 

10.  The  replication  was  not  donble  as  bemg 
tmih  by  way  of  estoppel  and  In  confession  and 
avoidance.  All  the  matters  set  out  constitute  the 
single  point  that  defendant  is  estopped  by  the 
acts  of  its  agent.— Virginia  F,  Ina.  Co.  v. 
Saunders,  (Va.)  11  S.  eTtM. 

 Eridenoe. 

11.  In  an  action  on  an  Insurance  policy  which 
Itself  states  that  the  bnilding  insured  was  nsed 
as  a  saloon,  evidence  as  to  plaintiff's  having  been 
Indicted  for  selling  liquor  witttont  license,  and  as 
to  hisindlgenoe,  is  properly  excluded,  as  it  throws 
so  light  <m  the  <diu«oter  of  the  risk,  and  tends  to 
nrejndlee  plaintiff  In  the  minds  of  the  Jurv. — 
Sitfu  V.  Providence  Washington  Ins.  Co.,  (W.  Va.) 
11  S.  B.  60. 

la.  In  an  action  on  an  Insurance  policy,  evi- 
dence as  to  the  amount  of  fumituie  in  plaintiffs 
honse  six  months  before  it  was  burned,  and  as  ta 
the  fumltore  In  plaintUTa  new  house  after  the 
fln,  is  inadmissible  where  It  ia  not  sbown  that 
further  eridenoe  will  make  It  relevant.— Deits  v. 
Providence  Washington  Ins.  Co.,  (W.  Va.)  11  B. 
B.  60. 

1&  Plaintiff  In  the  stetement  filed  with  his 
deolaration  on  a  policy  of  InsoraBoa,  aa  reanired 
by  Code  W.  Va.  im,  a  195,  |  flS,  alleged  that 
in  applying  for  the  polioy  ha  represented  that  he 
was  acting  as  agent  for  his  wife,  who  owned  the 
pK^wrty,  and  requesteddefendanVsagenttowrite 
tiie  jnliay  in  her  name,  but  that  the  agent  by  mis- 
tain  wrote  it  in  plaintiff's  name.  The  sole  object 
of  such  a  statement,  as  appears  by  secti<ak  60,  is 
to  notify  the  adverse  party  in  effect  of  the  nature 
of  the  claim  against  it.  Held,  that  evidence  that 
the  agent  knew  that  the  property  belonged  to  the 
wife,  and  by  mistake  wrote  the  polioy  in  the  name 
of  the  plaintiff,  Is  sufBcient  to  warrant  a  verdict 
tar  plaintiff.— Deiti  v.  Provldenoe  Washingtm 
Ini.  Ca.  (W.  Va.)  11  S.  B.  60. 

14.  In  an  action  on  a  tiro  polioy  it  appeared 
that  both  the  application  and  policy  contained  a 
stipulation  that  the  assured  should  keep  his  books 
of  account,  inventories,  etc.,  in  an  iron  safe, 
which  was  not  done,  and  they  wero  destroyed  in 
the'  flre.  Plaintiff's  evidence  was  that  this  stip- 
ulation was  Inswted  In  the  application  by  the 
fraud  of  defendant,  and  that  he  did  not  know  ei 


its  preaenoe  In  the  poll<7  until  the  ooontrenoe  of 
llie  flre.   Held,  that  a  Verdiot  for  plaintiff  would 
not  be  disturbed.— Uveorpool  L.  ft  Q.  Lu.  Oo.  T. 
HoxTis,  CQa.)  U  &  B.  8». 
 In  ottJX  otlons  • 

15.  In  an  action  on  an  Insurance  policy,  u  In- 
struction which  draws  a  distinction  between  an 
agent's  knowledge,  "in  his  individual  capacity,* 
of  the  ownership  of  property  insured  by  him,  and 
such  knowledge  in  his  capacity  as  agent,  is  prop, 
erly  refused,  sach  distinction  being  too  roflned 
for  the  comprehension  of  the  average  JuiTman. — 
DeiU  T.  Providence  Washington  Ins.  Co.,  (W. 
Va.)  U  8.  B.  M. 

INTEZtEST. 

See,  also.  Usury. 

LlaUlity  of  devisee,  MS  ITiUt,  9. 

 guardian,  see  Ovardlan  and  Wardt  0> 

When  allowed. 

1.  In  an  actloo  for  the  prloe  of  land,  where  de- 
fendant pleads  setoff  for  a  deficiency  In  the 
quantity,  in  the  absence  of  fraud  on  tbe  part  of  the 
vendor,  defendant  can  recover  interest  on  monev 
paid  by  him  only  trom  the  time  that  he  demanded 
repayment,  or,  if  no  demand  was  made,  from  tbe 
time  that  his  plea  of  set-off  was  filed.- PhilUpa  t. 
O'Neal,  (Ga.)  11  &  B.  6SL 

hate. 

3.  Two  of  the  defendants,  as  principal  and 
sunty,  executed  the  following  oote  to  plaintiiC: 
"Twelve  months  after  data,  with  interest  from 
date,— ten  per  oenL  per  annum,— we  or  either  of 
us  promised  to  pay  •  •  •  edght  hundred  do4- 
lars,  *  *  *  and,  U  not  paid  at  maturity,  the  in- 
terest to  be  added  to  the  principal  aod  bear  inter- 
est, and  so  continue  until  the  note  la  paid. "  Held, 
tbe  rate  was  Intended  to  be  10  per  cenL  until  tbe 
note  was  paid,  and  It  was  error  to  reduce  It  to  tha 
legal  nite  of  T  per  cent  after  maturity.— Bowen  T. 
Barksdale,  (S.  C.)  11  &  E:m. 

8.  A  promissory  note  dated  Febrnuy  ft,  1874, 
payable  '^one  day  after  date,"  and  bearing  "In- 
terest at  one  per  cent  per  month  from  Jan.  Ist 
1874, "  will  only  bear  the  lawful  rate  of  interest 
after  Its  maturity;  though  it  was  Intended  that 
it  should  run  longer  at  the  same  rate  after  matu- 
rity, which  was  recognised  by  oompntations  uid 
Indorsements  made  with  reference  thereto. ^-Smith 
r.  Smith,  (S.  C.)  11  S.  E.  761. 

Intervention. 

In  attaohment  prooeedlngs,  see  attachment,  4. 

mrcozioATiNa  uauoBs. 

Recovery  of  money  paid  for  license,  see  i'aymeiU, 

12. 

Reftual  of  Uoenae. 

1.  Act  N.  C.  1889,  o.  802,  prohibiting  tbe  sale  cS 
Intoxlcatlngllquors  within  two  miles  of  the  "Sand* 
ford  M.  B.  Church,  **  in  Uoore  oonnty,  is  descrlp' 
tive  of  the  locality,  and  a  license  cannot  be  grant- 
ed, though  tbe  building  intended  for  and  known  as 
the  "Saodford  M.  E.  Caarch"  was  not  completed 
at  the  date  of  the  passage  of  tbe  act— Joaea  v. 
Commlasionera  of  llowe  County,  (N.  Cl)  11  8.  & 
514. 

 Handamtu. 

8.  Aefusal  to  grant  a  IteeuM  being  discreUon- 
ary,  fnandamui  cannot  issue,  unless  t&are  Is  abnia 
of^ disoretion.— Joneh  v.  Conunlssionera  of  Moors 

County,  (M.  C.)  11  8.  B.  614. 

Illegal  sales— By  drag^ctsts. 

8.  Under  Act  S.  C.  Dec,  1S34,  amending  Oen. 
St  S  1743,  which  prohibits  a  druggist  from  selling 
whisky  more  than  once  on  the  same  prescription, 
whether  or  not  It  directs  more  than  one  sale,  and 

Erovides  that  such  second  sale  shall  be  deemet.  to 
ave  been  made  without  a  prescription,  a  sale  of 
the  quantity  authorized  by  a  proscription  In  por^ 
tlons,  on  three  dUEerent  ooeaslou^inatead  of  tha 
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irluds  qtiantltiT'  at  onoe,  depends  tor  Its  Tmlldltf  on 
th«  droumstanoes  of  each  particular  case,  aod  tbe 
bona&des  of  tbe  sale  for  medicinal  purposes  la  a 
I^Mtion  for  tbe  Juiy.— State  T.  Miv,,(8>  CJ  11  & 

4k  Voder  Code  W.  Va.  18S7,  oi  83, 1  0,  wtaicb 
declares  that  a  prescriptiDn,  to  authorise  a  drag- 
fflst  to  sell  soirltuous  lio  aora.  must  soecif  ▼  that  the 
llauors  are'absolutelr'necesaaiTi  a  prescription 
which  omits  the  word  "absdutelT'*  la  insafflaent. 
^tate  T.  Tb^ick,  (W.  Va.)  II  S.  S.  Vm. 

Illegal  sales— Sale  to  drunkards. 

K.  Under  Code  W.  Va.  o.  83,  {  10,  which  do* 
Clares  that  it  any  licensed  liquor  dealer  shall  sell 
spirituous  liquors  to  any  person  who  is  In  the  habit 
or  drinldDg  to  Intoxication,  he  shall  be  fined,  eto., 
it  19  not  necessary.  In  order  to  constitute  the  of- 
fense, that  the  seller  should  know  of  the  buyer's 
habit.— State  v.  Farr,  (W.  Va.)  11 S.  £.  787. 

Criminal  proseoutioii. 

ft.  Oen.  8t  S.  C.  18S3,  S  1750,  forbids  dmgfflsto 
trtm  BeUlDffiDtozicating  liquors  except  on  the  pre- 
■crlption  of  a  pbysiclan,  and  section  1751  forbids 
pbjfsiclans  from  giving  such  prescriptions  except 
to  DOTi a  jUe  patients,  field,  that  section  1753,  pro- 
Tiding  tbat  "any  person  yiolating  sections  ITbO 
and  1761  "shall  be  fined,  etc.,  provides  the  pun- 
bbment  for  a  person  violating  either  section,  and 
does  not  require  tbst  he  abali  have  violated  both. 
•~Sta,te  V.  AtklnK)n,  (a  O.)  U  &  B.  806.  « 

 Indiotment. 

7.  An  exception  tea  refnsal  to  quash  an  Indict- 
ment against  a  physician  for  giving  a  prescrip-. 
tion  for  intoxicating  liquors  to  a  person  not  a  bona 
Jlde  patient,  in  violation  of  Oen.  St.  8.  C.  16S2,  S 
1751,  on  the  ground  that  it  oontained  two  counts, 
the  first  charging  that  defendant  gave  the  pre- 
scription to  one  person,  and  the  second  to  another, 
cannot  be  snstafned  where  tbe  record  shows  that 
before  the  trial  a  nolle  proteqtii  was  entered  as 
to  the  first  counL— State  v.  AtUnson,  (3.  C.)  11  8. 

8.  Ob  oonvictlonmider  an  indictment  charging 
defendant  with  illegally  selling  splrltuons  liquors 
"within  8  miles  of  the  old  site  of  the  Rutherford- 
ton  Baptist  Church  In  Rutherford  county, "  in  vio- 
lation of  Laws  N.  C.  1881,  c.  884,  a  motion  in  arrest 
of  judgment,  on  tbe  ground  that  the  indictment 
did  not  state  that  there  was  such  a  church  In  the 
oouDtv  at  the  time  the  act  was  passed,  and  that  it 
had  sfnoe  been  moved,  and  also  because  that,  the 
church  having  been  removed,  tbe  law  ceased  to  be 
operative,  cannot  be  suatalned.  The  statute  is  for 
the  protection  of  the  people  within  a  three-mile 
radius  as  well  as  the  church,~8tate  r*  Bavaa.  (N. 

c.;  11  a  E.  8m 
—  Brldenoe. 

v.  Svidence,  on  tbe  trial  of  a  pbysldan  under 
Gen.  Bt  S.  C.  1882,  8  1751.  for  giving  a  prescrip- 
tion  for  liquor  to  one  not  a  boiiajlae  patient,  of 
tbe  Dumber  of  prescriptions  for  iatoxioatlog  liq- 
nors  given  by  defendant  to  various  persons  with- 
in a  specified  time,  is  competent,  slnoe  It  tends  to 
show  whether  defendant  gave  tbe  prescriptions 
In  good  faith,  or  merely  to  evada  tha  law^— State 
▼.  Itklnsos.  (8.  a)  U  U  B.  ««» 

JUDGSL 

See,  also,  JuBtloea  of  Oi*  Peace. 

Bisqnalifloation. 

rhe  accused  being  charged  with  the  murder 
of  bis  father,  killed  at  the  same  time  with  his 
step-mother,  the  Judge  is  not  disqualified  byhav> 
ing  been  consulted  as  to  the  distribution  of  her 
astate;  it  appearing  that  nothing  was  said  as  to 
who  did  the  killing,  and  that  he  merely  advised 
as  to  the  law  of  distribution.— WootEolk  r.  Btate, 
(Qa.)  11  S.  E.  814. 

JXTDOMSNT. 
A^fmUable  Judgments  and  ordera,  see  Apptal, 
Assign  meat,  sea  Champerty  and  JCointenatief. 


Decree  In  equity,  see  JBguOif,  tt,  8^ 

 on  foreclosure,  tea  mortgagee,  IS,  1^ 

In  criminal  oases,  see  Crimitnai  Lttw,  Ok 

Harshsling  assets,  see  Equity,  18-10. 

BetOng  aside  for  defect  in  summon  a,  see  Wttt^L 

Irregularity  of  form. 

1.  When  a  judgment  has  been  ebtalnedagriBst 
persons  who  are  designated  oo^  by  their  last 
names,  and  mene^has  been  paid  In  aatiafsetiaa 
thereof,  the  omission  of  the  full  namaa  is  sa  Irrsg. 
olarity  only,  and  not  &toL— Ooodgioa  t.  Oilnuk, 
(8.C.)11S.£.S07. 

By  confession. 

8.  In  a  suit  to  set  aside  as  invalid  a  ^ndgveet 
oonfessed  1^  a  oorporatlon  to  seoara  a  penoa 
against  a  conUncent  liabfUty  aaanmed  on  itt  ao- 
count,  the reoordshowed  that  tbe  jvdgiimt  was 
eonfessed  by  defendant's  anthorixed  acent-,  that» 
statement  in  writing,  sworn  to  by  him,  setiing 
forth  the  amonnt  and  grounds  ox  the  liaKlitf, 
was  filed  with  the  clerk  of  court,  who  entered 
judgment  oonfessed  on  it,  and  on  his  jodgmect 
docket,  and  that  the  judgmenu  no  oonfeseed.  tbe 
dookatj  and  tbe  judgment  roll,  afterwards  re- 
mained in  his  offloe  and  onstodv.  Held,  thattlM 
judgment  was  valid,  within  Code  N.  C  $S  SK-SO, 
proridlug  that  judgment  may  be  entered  ««• 
xesstoa,  out  of  term,  to  secure  a  perswi  against  a 
continmnt  UabUity,  on  btitalf  of  detendaat,  sad 
presonbing  that  a  statement  in  writing  most  b» 
made,  signed  by  defendant,  verified  by  his  eath, 
setting  forth  the  amount  for  which  jodgnaat  may 
be  entered,  and  authorising  its  entry  Uierefor; 
and,  if  it  be  to  secure  plalntlii  again nt  a  aoatiucnt 
liability,  it  must  state  concisely  the  facta  ooastitst- 
ing  the  liability,  and  show  that  the  sum  oonfessed 
doesnotexceedthesame;  that  it  mnat  be  filed  witk 
the  clerk,  who  shall  Indorse  on  it,  and  entor  on  bis 
docket,  judgment  for  tbe  sum  ooDfeesed. — 8bsr* 
V.  DanvQle,^.  A:  &  W.  xL  Co.,  II  &  K,  UQ,  IflB  S. 
C  8(W;  Johnston  t.  Same,  U  8.  B.  SSft,  lOSK.  a 
88flL 

5.  Tha  teetthat  anoh  jtidgmantli  eoteedoa 

hU  docket  by  the  clerk  at  night,  in  the  oSca  at 
counsel  for  defendant,  which  fs  sltoated  near  tha 
clerk's  ofBoa,  does  notmalra  UMjodgmaBtiovaU^ 
—Sharp  V.  DanviUe.  U.  &  &  W.  £  Co..  11  a  £. 
680,  loe  N.  asW;  JohnatoiiT.  Sama^U  BLKfia; 

106  N.  am 

4  A  oonfessed  judgment  nndar  Coda  QtII 
Proa.  S.  a  I  StUt,  taken  and  entered  by  ttas 
clerli,  who  by  that  statute  is  empowered  to  lake 
and  enter  it,  is  valid,  in  the  alisenoa  of  fraad, 
though  it  be  in  hiiowntavor.^ioor»T.Umsdsr, 
(S.  0.)  11  a  B.  548;  Id.  5881 

By  default. 

6.  Code  Ga.  I  8508,  prorldea  ttiat  tbs  oovna, 
upon  vroot  that  notice  has  been  served  iqwa  ibs 
opposite  pan?  or  his  attomoy,  shall  have  pow«r 
*^to  requure  either  partyto  pradnoebooka  •  •  * 
whi(^  shall  contain  evidwkoe  pertinent  tothawss 
in  question;"  and  section  8510  provides  that,  n- 
on  refusal  to  ocmiply  therewiUi,  Jodgment 
given  aa  In  case  of  nmsult  or  defanlL  ficU, 

edgment  can  thus  be  entered  only  after  faihm 
comply  with  a  peremptoiT  oroer  made  after 
service  of  Uie  notloe^  and  it  was  error  te  give 
judgment  by  dafatUt  merelT  npoa  proof  that 
lurt^  had  been  served,  ana  that  defendant  had 
not  responded  thereto.— Hamtar  Honntais  Boil 
Mines  V.  Findley.  (Oa.)  U  &  SL  77S. 

0.  Under  Code  N.  C.  |  806,  proTiding  that  the 
complaint  must  be  filed  **on  or  before  tba  tUrd 
day  of  the  term  to  whiob  the  aoUoo  is  brought, 
otherwise  the  salt  may,  on  motion,  be  dtanissed.' 
a  judgment  by  default  taken  at  the  aDooeedts; 
term,  on  a  oompl^nt  filed  during  the  tana  to  wUca 
action  was  brought,  bat  after  the  third  day  t^an- 
of ,  oannot  be  set  aalda  for  irregolarit?-,  ttmuh  de- 
fendants by  motionat  the  flrtttomi  iKortta  thtrl 
day  might  hava  had-  the  aotlon  rtlrnnlasad  TTn> 
arte  v.  AUman,  (N.  C)  U  &  B.  «L 

—  Setting  aside. 

7.  Itlanogroond  for  a  motton  ts  aak  «Maa 
JodgBint  of  focaelosiin  o{  a  aortgi^  «Mni  ftr 
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naA  of  a  plea  that  d«ftndaiit*B  coonaal  were 
iraltlng  to  me  the  plea  wben  ttie  case  was  called 
>n  the  motion  docket,  bat  that  It  was  called  out 
)f  its  order,  and  they  did  not  hear  It,  where  ft  la 
ibown  that  there  was  no  regular  call  of  the 
locket,  and  that  defendant^B  counsel  consented  to 
ihe  manner  in  which  the  cases  were  called. — ^Mo- 
[>aniel  V  HoLendon,  (Qa.)  11  S.  E.  869. 

8.  Defendant  employed  ooansel  In  an  action 
iffaiost  him,  aud  attended  coart  at  the  return-term 
'or  fonr  days,  to  attend  to  hla  suit,  and  then  left, 
ifter  putting  bis  counsel  in  posseSBion  of  his  de- 
'ense,  and  being  aasored  by  him  that  he  would  at- 
«nd  to  his  case.  The  attorney  failed  to  look  after 
he  case,  thinking  the  action  bad  been  brought  to 
mother  county,  where,  properly,  it  should  have 
>een  brought,  and  Judgment  was  taken  by  default, 
rhe  case  was  rogQlariy  docketed,  and  could  have 
>een  found  by  utspecUon.  Held  excusable  neg< 
ect,  within  the  meaning  of  Code  K.  C.  {  374, wbi^ 
jrovldes  that  the  court  may,  in  its  discreUon* 
irithia  one  year  after  notice  tbereof,  relieTe  a 
>arty  from  a  judgment  taken  against  him  through 
luch  neglecL— Taylor  t.  Pope,  (N.  C.)  11 S.  E.  257. 

S.  The  objeution  that  defendant  failed  to  file 
he'  undertaking  required  by  Code  N.  C.  S  237,  in 
irder  to  enable  him  to  plead,  and  that  this  was  no 
lart  of  bis  counsel's  duty,  does  not  justify  a  re- 
versal of  the  order  sebtmg  aside  the  Judgment,  as 
be  court,  in  view  of  the  misleading  facta  and  dili- 
gence of  defendant,  might  very  properly  have  ex- 
ended  the  time  for  filing  the  unaertaklog  bad  the 
Lttorney  entered  his  appearuace,  and  a^Md  for  IL 
-l^lor  T.  Pope,  (N.  G}  11  B.  B,  267. 

2eB  a^judioata. 

10.  Where,  ona  qaeatlonof  title  tolands,plain- 
iff  elBimed  tbat  defendant  had  held  of  him  as  ten- 
int,  and  thereupon  the  latter  gave  in  evidence  an 
idjndlcation  of  a  justice  of  the  peace  that  he  was 
lot  a  tenant  daring  one  of  the  yeara  so  claimed.  It 
na»  proper  to  charge  that.  If  such  judgment  were 
-endei'ed,  plaintiflwonldbeestopped  from  proving 
^nancyduring  tbat  year.— l^rinB»r.Suhenc^(N. 
3.  J  11  S.  £•  640. 

11.  Under  Code  Qa.  S  SMA,  a  judgment  of  non- 
tult  Is  no  bar  to  asubsequent  action  for  the  same 
sause  brought  in  due  time.— Umith  T.  Floyd  Conn- 
7,  (Ua.)  U  B.  B.  850. 

13.  Wtiere  a  mortgagee  takes  posseaslon  at  the 
nortgaged  premises,  and  subsequently  conveys  to 
mother,  and  a  suit  Is  brought  oy  the  mortgagor 
igainst  both  the  mortgagee  and  his  grantee  to  re- 
leem,  and  for  damagea,  and  an  account  of  the 
rente  and  proflta,  the  decree  in  that  suit  la  a  bar  to 
I  anbaequent  action  by  the  mort^ngor  agalost  the 
rrantee  toreoover  damages  for  trespasaea  commit- 
■£d  by  tdm  on  the  land,  though  the  claim  fordam- 
iges,  and  for  rents  and  profits,  was  Ignored  in  the 
leuree  in  the  former  suit.— Steen  ¥•  Jfark,  (B.  C.) 
LI  8.  B.  98. 

18.  A  Judgment,  in  a  oonrt  having  Jnrlsdiotion 
the  parties  and  the  subject-matter,  for  the  full 
unonnt  of  a  note  is  oooolusive,  until  vacated  or 
Hirrected  by  appeal,  against  the  right  of  detend- 
int  to  a  set-oli  basm  upon  an  instrument  wtiicb 
le  alleged  that  he  had  lost,  and  of  which thecoiot 
proutd  not  allow  faim  to  introduce  parol  evidmoe, 
diough  such  ruling  may  have  beoi  erroneona.— 
Sayre^B  Adm*r  T.  Barpold,  (W.  Va.)  U  &  B.  16. 

14.  Where,  in  a  suit  to  which  the  plaintiff  bere- 
n  was  not  a  party,  the  oouri^  while  stating  the 
Facts  preparatory  to  deluding  the  question  In- 
rolved,  mentioned  an  Immaterial  matter  as  being 
k  fact,  there  was  no  adjudication  aa  to  auoh  mat- 
Mr  that  would  preclude  a  contrary  finding  herein. 
-Hardin  v.  Clark,  (S.  C.)  11  B.  £.  804. 

15.  A  decree  having  been  made  setUing  the  re- 
tpective  interests  of  three  co-tenants,  and  order- 
ing a  partition,  a  portion  of  the  land  was  set  off  to 
ine,  leaving  the  rest  to  be  divided  between  the 
jtber  two, — the  plaintiff  In  the  present  action  and 
tiis  brother, — and  the  cause  was  dropped  from  the 
:»leadar.  The  brother  then  mortgaged  all  the 
land  to  the  defendant  No  lU  penaena  bad  been 
Bled.  The  plaintiff  afterwards  bad  the  cause  rein- 
stated, and  partition  waa  made  between  bim  and 
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his  brother,  who  asserted  no  right  to  the  who^OL 
but  acquiesced  In  the  proceedings.  Tbedefendan* 
foreclosed  his  mortgage,  and,  witb  notice  of  th» 
plaintiff's  claim  of  title,  bid  in  the  land.  Held,  In  » 
suit  to  have  the  partition  confirmed,  or  a  new  on* 
made  between  the  plaintiff  and  the  defendant,  tbat» 
In  tiie  absence  of  oollnslon  between  the  brothers, 
the  decrees  In  the  first  suit  are  condu  slve  as  to  th» 
titie,  and  the  defendant  cannot  show  that  the  plalik- 
tifl  had  before  that  suit  conveyed  his  interest  to 
bis  brother  by  an  unrecorded  deed,  or  tbat  the  lat' 
ter  bad  acquired  title  by  adverse  posseBsion ;  and 
tbia  auit  is  not  barred  by  the  plainUff'B  laehea  lia 
asserting  title  against  bis  brother.— HoGowan  t. 
Reed,  (S:  C.)  11  S.  E.  685. 

16.  R.  having  several  poUdes  of  Insurance  on  » 
lot  of  tobacco  assigned  some  of  them  to  M.,  somv 
to  U.  **a8  bis  Interest  may  appear, "  and  some  to 
M.  &  Co.  "as  their  interest  may  appear. "  The  to- 
bacco  was  destroyed,  and  a  suit  in  which  R.,  AC* 
and  U.  &  Co.  were  joined  as  plaintiffs  was  brought 
on  the  policies  in  the  superior  coor^  but  the  oaus* 
was  transferred  to  the  United  States  droult  courtr 
and  a  Joint  recovery  obtained,  "under  an  agree- 
ment  that  the  righta  of  the  parties  to  the  caus» 
should  he  determined  nnder  the  proceedings  her^ 
tofore  oommenoed."  One  of  the  defenses  of  thv 
insurance  companies  in  the  circuit  court  was  thafr 
K.  in  effecting  the  Insurance  falsely  stated  that  b» 
was  the  sole  owner  of  the  tobacco,  but  the  oonrt 
held  tbat  he  was  the  sole  owner  "  within  tbe  mean- 
ing of  the  words  of  tbe  policy. "  Hrfd,  that  M.  wa» 
not  estopped  by  the  oirooit  court  judgment  iron 
claiming  his  Interest  In  the  recovery  as  against  ft 
creditor  of  R.,  who  was  also  a  party  to  that  pro- 
ceeding.—Southern  Fertilizer  Co.  T.  Reames,  (N, 
C.)  11  8.  B.  4H7. 

17.  Wbere  a  petition  to  rehear  Is  rejected  on 
the  ground  that  it  is  not  aeoompanted  by  an  afll- 
davit,  and  heoaose  It  does  not  stats  why  tbe  mat- 
ters set  np  were  not  brought  to  the  attention  of 
tbe  court  before  tbe  decree  was  rendered,  thv 
matter  does  not  become  res  adjudtonta,  and  it  i» 
error  to  refuso  leave  to  file  a  new  petition,  aooom- 
panled  by  an  alttdaTlt  that  the  matter  therein  set 
up  was  unknown  to  petitioners,  and  could  noi 
have  been  known  by  reasonable  diilgeooeb— Kara 
r.  Rorer  Iron  Ca,  (VaO  11  S.  B.  48L 

 Parties  affected. 

18.  In  an  action  by  a  family  to  reoover  certain 
premises  as  a  homestead  the  record  of  a  former 
suit  by  defendant  against  tbe  bead  of  the  family, 
which  sustained  the  validity  of  a  deed  ezeonted  to 
defendant  before  the  property  was  set  apart  as  » 
homestead,  though  tbe  suit  was  brought  thereaft- 
er, was  properly  aamined  in  evidence,  aa  tbe  J  udg^ 
meat  against  the  head  of  the  family  was  also  blnd' 
ing  on  the  family.— Barfleld  t.  Jefferson,  (Ga.)  It 
BTk.  149. 

10.  An  attachment  Issned  against  "H.,  presi- 
dent at  the  S.  V.  R.  Co.,  *■  snmmiHiing  him  to  an- 
Bwer  what  inoperty  of  defendant  he  has  In  hl» 
hands,  and  a  judgment  that  plaintiff  recover  of 
"M.,  president,"  etc.,  garnishee  of  defendant,  % 
certain  sum,  are  not  an  attachment  and  judgment 
against  the  8.  V.  R  Co.,  and  will  not  extop  de- 
fendant from  setting  up  a  demand  against  the  & 
y.  R.  Co.  tar  such  amotmt— Fidelity  Inanraaoa^ 
Trust  &  Safe-Deposit  Co.  r.  """""^h  VaL  B. 
Ca,  (W.  Va.)  U  S.  a  68. 

80.  A  stockholder  of  a  oorporatloD  Is  bound  by 
the  decree  of  acourt  of  competent  Jurisdiotioo,  la 
a  suit  by  the  creditors  against  it,  though  he  be  ft 
non-resident,  and  not  personally  aarred.— Howard 
T.  Glenn.  (Ga.)  11  8.  t.  610. 

—  Foreign  Jadgmente. 

SI.  The  rule  aa  to  what  Is  res  adfudlcata  i^lle» 
not  only  to  judgments  tft  the  courts  of  the  sam» 
state,  but  to  the  judgments  of  the  courts  of  any 
state  of  the  Union,  where  there  was  personal  serv- 
ice or  an  appearance  of  the  parties  to  the  suit. — 
Sayre's  Adm'r  t.  Harpold,  (W.  Va.)  11  S.  B.  16. 

Lien. 

Defsndants  purchased  at  execution  sale  thai 
undivided  Intereats  in  land  of  throa  tenants  in  oon^ 
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mon  to  whom  homeBteads  were  aMigned  before 
the  sale.  Fartltlon  of  all  the  land,  Inoludiog  that 
aBsigoed  as  taomesteads,  waa  then  made  among  all 
the  tenaats  in  common,  and  the  portion  which  had 
1)660  assigned  as  a  homestead  to  ooe  of  thethree  ex- 
ecution debtors  was  allotted  to  defendants  as  pur- 
chasers of  the  executioD  debtor's  undivided  inter- 
«st.  and  a  new  homestead  assicned :  tbe  first  assien- 
ment  of  homesteads  having  oeen  declared  a  nullity 
tty  the  court.  Plaintiff  became  the  purchaser  of  the 
part  thna  allotted  to  defendants  at  ezeootlon  sale 
voder  a  judgment  against  the  same  three  tenants  In 
«!ommon,  which  was  obtained  before  the  partition. 
tielil,  that  the  portion  purchased  by  plaintiff,  not 
■laving  been  included  in  the  sale  uoderdefendant'a 
execution,  was  subject  to  the  Hen  of  the  judgn'f  nt 
under  which  plaintiff  purchased.— Ketchin  v,  Pat- 
rick, (S.  C.)  U  B.  E.  801. 

23.  The  fact  that  a  father  who  has  oonveyed 
land  to  his  son  continues  to  reside  on  the  premises 
-with  the  grantee  will  not  of  itself  prevent  the 
son's  possession  from  being  exclusive,  and  so  pre- 
■venttbe  operation  of  Code  Ua.  S  3SS3,  providing 
that  when  any  person  has,  bona  fide,  and  for  a 
-valuable  considerafion,  purchased  realty  and  been 
in  tbe  possession  of  it  for  four  years,  the  lien  of 
any  judgment  against  the  grantor  shall  be  dis- 
charged.—Blalock  V.  Denham,  (Gte.)  11  S.  E.  1088. 

24.  Under  Code  N.  C.  %  8S9,  making  a  Jadgment 
«f  a  justice  of  the  peace,  docketed  in  the  office  of 
tbe  clerk  of  the  superior  court  of  the  county  where 
the  judgoienl  was  rendered,  "a  judgment  of  the 
superior  court  In  all  reapecU, "  such  a  judgment  i» 
s  judgmeot  of  the  aupenor  court  for  toe  purposee 
of  lien  and  execution,  enforceable  and  issuable 
within  tbe  same  limitations  as  are  by  law  pre- 
scribed in  caaa  of  tbe  proper  judgments  of  tbe  8u< 
perior  court.— Adams  V.  Uuy,  (N.  C.)  11  &  £.  685. 

25.  Under  Code  N.  C  S  435,  making  a  judgment 
« lien  on  tberealpropertyof  the  debtor  for  10  years 
after  the  reoditioa,  and  prescribing  "hut  the  time 
during  which  the  party  recovering  or  owning  such 
Jud^ent  shall  have  been  restrained  from  proceed- 
ing thereon  •  *  *  by  the  operation  of  any  ap- 

gial  *  *  *  aball  not  oonscitnte  any  part  of  the 
D  years  afurraaid, "  tbe  ronning  of  the  atatute  of 
limllationa  against  a  judgment  is  suspended  dur- 
ing an  appeal  from  a  judgment  of  the  superior 
-court  granting  leave  to  issue  exeoutioo  thereon,  on 
moUon  of  Uie  owner  of  the  judgment,  under  Code 
.  C.  S  440,  providing  that,  after  three  years  from 
«ntry  of  a  judgment,  execution  can  issue  ther«>oa 
only  by  leave  of  the  court,  etc.— Adams  v.  Guy,(N. 
CJ  ilB.  £.585. 

26.  un  appeal  irom  a  juaUce't  judgment,  the 
jnage  of  the  auperior  court  entered  judgment 
sgUDSt  defendants  in  their  absence,  without  the 
intervention  of  a  juiy.  Afterwards  the  judgment 
of  tbe  superior  court  was  declared  void,  and  the 
sppeal  was  reinstated,  and  then  dismissed  on  plain- 
tflX's  motion.  Held,  that  tbe  appeal  would  be  con- 
sidered as  having  been  pending  from  l^e  time  it 
was  first  entei-ed  until  it  was  dismissed,  and,  under 
<!ode  Ga.  1 8628,  providing  tbat  the  effect  of  an  ap- 
peal is  to  suspend  the  judgment, tbe justioe'sjudg- 
ment  was  not  dormant,  though  more  than  the  time 
prescriDod  by  Code  Ua.  $  2814,  h«d  elapsed.— TwiUv 
T.  Bower,  (Ga.)  11  S.  E.  854. 

27.  Under  Gen.  St  S.  C.  |  ISSl,  jffovidlng 
xnat  "no  mortgage,  •  *  •  no  judgment,  de- 
cree, or  other  hen  upon  real  estate,  shall  consti- 
tute a  lien  upon  any  real  estate  after  tbe  lapse  of 
twenty  years  from  the  date  of  the  creation  of  the 
same:  provided,  that  if  the  holder  of  any  such 
jlen  •  *  »  shall,  at  any  time  during  the  con- 
tinuance of  such  lien,  cause  to  be  recorded  upon 
the  record  of  such  mortgage,  *  •  •  or  shall 
file  with  the  record  of  such  Judgment,  decree,  or 
other  lien,  a  note  of  some  payment  on  account,  or 
some  written  acknowledgment  of  tbe  debt  se- 
■cured  thereby,  with  the  date  of  such  payment  or 
■ackuowledgraent, "  the  lien  shall  continue  for  20 
years  from  the  date  of  the  record  of  such  p^- 
ment  or  acknowledgment,  entries  In  the  record 
in  the  sherllf's  oflli-e  that  payments  were  made  to 
him  officially  on  a  ludement  at  certain  times  will 
oxtend  the  Judgment  from  the  time  thereof.— Pat 
tarson  v.  Baxley,  (S.  C.)  U  B.  E.  1086. 


SatiBftiotion. 

28.  Where  tbe  land  of  a  debtor  subject  to  a  sen- 
ior judgment  In  favor  of  one,  and  a  mortgage  and  a 
junior  judgment  in  favor  of  another.  Is  sola  under 
the  senior  jtK^ment,  and  the  proceeds  applied  to  the 
satisfaction,  flrsL  of  the  senior  judgment,  and  then 
the  mortgage,  with  the  consent  of  tbe  debtor,  and 
the  balance  renulning  is  insufficient  to  satisfy  the 
junior  judgment,  the  Tatter  is  not  satisfied,  in  law, 
aa  to  subsequent  creditors.-'HooTB  T.  IMmmlar. 
(S.  C)  11  B,  E.  548;  Id.  MS. 

Amendment  and  correction, 

20.  After  the  end  of  the  term  at  which  m  oob- 
sent  decree  Is  enteredrit  cannot  be  set  aside,  mod- 
ified, or  altered  without  tlie  consent  of  tbe  parties, 

except  to  correct  a  clerical  error. — Morris*  Adm'r 
V.  Peyton's  Adm'r,  (W.  Va.)  11  S.  E.  954. 

80:  When  tbe  error  complained  of  in  a  oonsest 
decree  is  tbe  insertion  of  a  particular  amount  as 
the  result  of  a  calculation  by  one  of  the  parties  up- 
on a  basis  which  other  parties  regard  as  not  in  sc- 
cordwitb  tbe  understanding  of  the  parties,  sndi 
error  is  not  a  olerloal  error,  but  a  mistake  of  par- 
ties, and  can  be  corrected  only  by  original  bilL— 
Morris*  Adm'r  t.  Peyton's  Adm'r,  fW.  Va.)  11  fi. 
E.  WH. 

81.  Where  a  decree  Is  entered  oonflrmiDg  the 
report  of  a  referee,  and  making  it  the  judgment  of 
the  court,  and  further  adjudging  that  defendant 
pay  plaintiff  the  amount  reported  to  be  due,  and 
tbereafterpltdntifl  causes  to  be  entered  as  a  judg- 
ment a  paper  signed  by  the  clerk,  but  without  his 
seal,  and  with  toe  blanln  for  the  terra  of  theoourt, 
and  tbe  names  of  the  parties,  not  filled  out,  thede- 
fect  may  be  corrected  even  after  the  issuing  of  ex- 
ecution.—Gowan  V.  Gentry,  (B.  O.)  11  8.  E.  83. 

Assignment — Payment  to  assignee. 

82.  A  creditor  assigned  his  judgment,  snd,  IS 
years  later,  again  assigned  it  to  another  pmon. 
Held,  the  second  assignment  was  inoperstive  as  to 
the  rights  of  tbe  snre^  of  tbe  debtor,  who  had  paid 
It  to  first  assignee.— Stanford  v.  Counory,  (Qa)  11 
S.E.50r. 

Opening  and  vacating. 

Si,  An  action  was  brought  in  ISJS  In  the  county 
oonrt.  Two  years  tbereuter  it  was  truaferred 
to  (be  circuit  oonrt  No  order  except  oooUnu- 
ances  was  made  in  It  after  such  transfer.  Tbe 
judge  of  said  olronit  court  could  not  preside  at 
the  trial,  and  in  1887  plaintiff,  In  the  s;}eeDoe  of 
defendant  and  his  eonnsel,  caused  a  special  judge 
to  be  elected;  and,  without  the  knowledge  of  de- 
fendant^ bis  esse  waa  tried,  and  n  veraict  and 
judgment  rendered  for  plaintiff.  Held,  it  was  not 
error  to  set  the  judgment  aside  and  swsrd  a  new 
trial,  upon  defendant's  affidavit  allagfnff  ■niprise 
and  full  payment  of  tbe  debt.— BoBMtt  T.  Jadi- 
soQ.  (W.Va)llS.B.m. 

84.  An  affidavit  that  after  service  of  sammons 
defendants  employed  counsel  to  reinmeot  them  st 
tbe  return  tmn,  that  the  attorney  assured  them 
that  be  would  do  so,  whereupon  they  gave  tbe  mat- 
ter no  further  attention,  and  that  It  was  oarreDUy 
reported  that plalntiflk had  abandoned  theiractlon, 
does  not  brlug  tbe  case  within  Coda  N.  C.  1 274, 
providing  tbat  a  Judgmrat  wamy  be  set  aside  for 
"excusable  negle*^"  on  motioi  made  within  one 
year  after  Its  rendition.— Roberts  v.  Allman,  (N. 
a)  11  B.  E.  424. 

85.  A  final  judgment  cannot  be  attacked  tor 
fraud  by  motion  In  tbe  origin^  cause.  An  inde- 
pendent action  must  be  brought.— Sharp  v.  Dan- 
ville. U.  &  a  W.  B.  Co.,  11  S.  B.  530, 106  a  3U8; 
Johnston  v.  Same,  11  &  E.  lUS,  lOttN.  C.  883. 

Equitable  relief— Xnjunetioa. 

^  The  mere  insolvency  of  a  judgment  creditor 
will  not,  of  itself,  justify  an  Injunction agaiosttho 
enforcement  of  a  judgment  at  law  upon  tbe 
ground  of  a  set-off,  whicn  might  have  been  plead 
ed  st  iaw  at  tbe  time  such  judgment  waa  recovered. 
—Sere's  Adm'r  v.  Harpold,  (W.  Va.)  11  S.  E.  16. 

87.  Where  land  Is  advertised  for  sale  under  s 
Judgment  obtained  by  an  ezecubix,  for  a  balance  of 
!  the  purchase  money  doe  on  a  contract  for  the  sale 
I  of  the  land  mads  hy  her  testator,  one  who  aeeks  to 
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tvstndn  th«  nto  and  set  aside  the  Jndffment  tor 
fraud,  and  also  to  enforoe  his  own  jodgment 
■against  the  vendee,  must  proceed  by  a  new  action, 
and  not  by  motloD  or  petlUon  In  the  original  eaosa. 
—Best  T.  Xasslter,  (N.  C.)  11  8.  £.  8iW. 

88.  Eqnttywill  enjoin  the  ooUection  of  a  jndg- 
tneat  on  the  purohase-money  bonds  given  to  a  ven~ 
dor  who  has  a  oontraot  in  writing  with  one  who 
has  a  olaar  legal  title  to  the  land,  whereby  this  le- 
4ral  owner  of  ne  land  baa  agreed  to  oonvnr  to  him 
this  land,  upon  oondlUoD  that  the  vendor  shall  oon- 
▼ey  to  soon  owner  of  snoh  land  another  tract  of 
land,  and  make  him  a  title  thereto  free  from  all 
Incumbrances,  It  be  Is  unable  to  make  sncb  con 
veyance,  and  others  are  in  the  adrersar;  posses- 
sion of  the  tract  of  laed  claimed  by  plalntifT, 
and  have  been  for  many  years,  and  plaintiff  nev- 
«r  has  been  in  pouesBion  of  such  land*— Vansooy 
T.  Stinchoomb,  (W.  Va.)  11  S.  E.  927. 

88.  A  garnishee  against  whom  a  Judgment  1ms 
t>een  ootained  is  not  entitled  to  InJuncUon  to  re- 
strain  the  execution  thereof,  on  apetiUon  averring 
that  he  owes  the  principal  defendWut  nothing,  and 
that  the  Judgment  Is  erroneous.— Gibson  v.  Cohen, 
<aa.}  11  B.  E.  141. 

40.  A  Jadgment  debtor,  who  had  oontented  to 
theeutry  of  a  Jodgment  against  blm  beurii»  IS  per 
cent,  interest,  subsequently  filed  an  aflUMvit  of 
illegality,  which  was  alamissed.  When  the  afQda- 
Tit  was  filed,  the  Judgment  creditor  moved  to 
amend  the  judgment  so  that  itshonld  bear  7  per 
«ent.  iDterest,  to  which  the  debtor  objected. 
Afterwards,  on  the  levy  of  an  execution  against 
his  land,  the  Judgment  debtor  filed  a  petition  to 
«ojoln  the  sale,  alleging  that  the  motion  to  amend 
the  judgment  was  still  pending,  that  the  debt  on 
which  the  Judgment  was  based  bore  Interest  ooly 
At  the  rate  of  7  per  cent,  and  that  It  would  be  in 
«qattable  to  allow  execution  to  prooeed  at  18  per 
•ceoL  Hie  attorn^  for  tb«  jodgmeat  oreditor 
tesUfled  that  they  had  dismissed  the  motim  to 
Amend,  and  that  they  had  directed  the  clerk  to  en- 
ter the  dismissal  on  the  docket;  but  the  clerk  tes- 
tified that  he  had  no  recollection  of  having  reoelved 
«nch  Instruction,  and  the  dismissal  had  not  been 
■entered.  Held,  that  tho  Judgment  debtor  could 
not  complain  of  an  order  restralnhig  the  sale  on 
condition  that  he  pay  the  judgment  with  7  per 
■cent,  interest  as  an  unconditional  dismissal  of  his 
petition  would  have  been  tiie  more  apOToprlate 
Jodgment— Allen  v.  Etheridga,  (Oa.)  11  S.  B.  186. 

Jndidal  Powers. 

Sea  GoMtttuMonal  Irfiw,  1. 

JUBIdAIi  SAXJBS. 
•Of  decedent's  land,  see  Executon  and  Adminis- 

On  forecfosnre  of  mortgage,  see  Mortg<igt$,  UL 
Under  execution,  sea  Juzectmon*  18. 

3>ecne. 

1.  Where,  In  a  suit  to  sell  a  debtor's  land,  there 
has  been  a  commissioner's  report,  showing  the 
lands  owned  by  the  debtor,  the  nature  and  prior- 
ities of  the  liens  tiiereon,  wnich  has  been  confirmed, 
and  there  Is  entered  a  decree  that  "the  land*  of 
said  debtor,  in  said  report  named,  shall  all  be  sev- 
«rally  sold  to  pay  the  liens  on  the  same  in  the  or- 
■der  of  tbeir  priority,  as  set  out  ia  said  report, ' 
without  any  further  statement  specifying  the  sumc 
to  be  paid  to  the  several  creditors,  the  parcels  of 
land  on  which  they  are  chargeable,  and  the  order 
■of  priority  in  which  the  proceeds  of  the  sales  of 
the  several  parcels  of  land  shall  be  applied,  such 
■decree  is  erroneous,  and  will  be  revertied,  unless, 
Xrom  the  commissioner's  report,  and  the  face  of  the 
■decree,  it  can  be  safely  amended ;  In  which  case, 
it  will  OB  so  amended  In  the  apellate  court,  and, 
when  so  amended,  will  be  amrmed. — UcCleary  v. 
Oiantbam,  (W.  Va.)  11  &  K.  m. 

S.  Where,  in  a  suit  to  sMl  a  debtor's  land,  it 
appears  tbat  one  of  the  tracts  of  land  charged  with 
the  liena  of  the  several  judgments  against  such 
debtor  la  also  charged  with  a  specific  lien  exceed- 
ing in  amount  tiie  valne  thereof,  having  prioxltgr 


over  all  other  liens  thereon,  tlM  oonrt  Bay  prop- 
erly decree  the  sale  of  other  lands  of  the  oebtWt 
w  Lthout  decreeing  a  sale  of  the  traofe  <4taq[ed  with 
such  speolflo  lien.— MoClearr  r.  Qiaathua.  (V. 

Va.)  11  S.  EL  VU. 

Bights  and  liabilities  of  purohaser. 

8.  One  who  bids  thO'  full  value  at  an  exeon- 
tlon  sale  of  land  subject  to  a  i»rior  mortgage,  duly 
recorded,  of  which  he  had  notice,  cannot  be  re- 
Iievc»d  from  his  bid,  though  be  did  not  know  that 
the  mortgage  was  given  before  the  Judgment  was 
entered,  and  supposed  he  was  getting  aclear  title. 
—Norman  v.  Norman,  (S.  C.)  11  B.  B.  1096. 

4.  In  such  case,  however,  any  balance  of  the 
sum  bid  which  remains  after  satisfying  the  Judg- 
ment, will  be  applied  bya  court  of  eonity  In  pay- 
ment of  the  mortgage.— Norman  T.  Norman,  (S. 
0.)  U  S.  B.  1096. 

Setting  aside. 

5.  Abillallegedtliateomplalnuitnuidea^Arv- 
corded  his  homestead  deed  of  certain  land;  that 
thereafter  one  B.  recovered  Judgment  against  com- 
plainant on  a  bond  containing  no  waiver  of  home- 
stead exemption ;  that,  execution  having  been  re- 
turned, "No  property.  **  B.  filed  his  bill  for  sale  of 
"the  remainder"  in  the  homestead,  and  the  court 
decreed  the  sale  of  "the  remainder"  in  snoh  home- 
stead, terms  part  cash,  balance  on  bond  payable 
to  the  commissioner,  "  who  shall  report  his  pro- 
ceedings to  the  court;"  that  the  commissioner  of 
sale  sold  the  fee  In  the  entire  tract,  and  withont 
making  any  report  of  sale  to  tibe  court,  and  with- 
out oonflrmatiou  of  the  sale,  or  a  decree  of  the 
court  for  a  deed,  executed  a  conveyance  to  8.  <^ 
the  entire  tract  in  fee-simple;  that  six  montlii 
thereafter  the  court  made  a  decree  reciting  the 
sale  of  the  land,  the  payment  of  the  parchaee 
money  by  B.,  the  making  of  the  deed  to  him 
the  oommissfoner  of  sale,  and  then  oouflrmlng  the 
sale  and  deed.  The  only  relief  asked  by  the  bill 
was  that  the  deed  of  the  commlssioher  of  sale  be 
declared  null  and  void,  and  be  vacated.  BeUL 
that  the  bill  wasnota  bill  of  review  to  revise  and 
change  the  fcnrmer  ludgmmL  bnt  an  original  bill 
to  assert  a  right  existing  mdnndetwmined;  and, 
therefore,  the  bill  was  not  demurrable,  as  the 
deed  of  the  oommissioner,  made  without  au- 
thority of  court,  having  been  void,  ab  orlf/tne* 
could  not  th^r^ktter  be  made  effective  by  th« 
mere  afilrmance  of  the  oonrL— Hills  t,  EunooL 
(Va.)  11  8.  E.  868. 

Jurisdiction. 

Bee  Oourtt:  Criminal  Law,  1;  S^fltUih  ^-l^i 

Justice  of  the  Peace,  I,  2. 
On  appeal,  see  AppettU  1-18. 
To  award  custody  of  child,  see  Parent  and  CkiUL. 

Jurisdictional  Amount, 

See  Appeals  n-JS. 

JUET. 

Impeachment  of  verdict,  see  Criminal  Law,  68. 
Presence  of  constable  during  deliberations,  eee 

Criminal  Law,  fil. 
Right  to  Jury  trial,  sea  CoiMtUuKonolZatSk  UtUt 

Contempt,  6;  ■Eminent  i>omain,  & 

Summoning  and  Impaneling. 

1.  A  term  ordered  to  txy  the  aoouad  began 

on  Monday,  and  the  Jurors  drawn  were  impan- 
eled, and  put  on  the  defendant  A  Jury  was 
partly  selected,  and  tho  Jurors  drawn,  but  not  se- 
lected, were  discharged  for  the  term.  On  Wednes- 
day a  mistrial  was  declared.  The  court  being 
then  without  Jurors,  except  talesmen,  snmmonea 
out  not  put  <m  the  defendant,  the  Judge  drew 
from  the  box  the  proper  number,  and  directed 
the  sheriff  to  summon  them  for  the  next  day,  and 
the  talesmen  were  ordered  to  return  at  the  same 
time.  Twenty-four  of  the  Jurwe  thus  drawn 
were  Impaneled  as  the  two  regular  panels,  and 
these  with  twen^  four  of  the  talesmen  const!  • 
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that  ft  ehslloige  to  the  array  was  properly  orer- 
ruled,  onder  Cocte  Ga.  |  prorl^nff  that  if 
the  session  be  prolonged  beyond  the  period  for 
whloh  Juries  were  drawn,  it  snail  be  lawfal  for 
the  Judge  to  draw  lories,  and  cause  them  to  be 
■anmumed.— Woolfolk  t.  State,  (Qa.)  11  8.  E. 
814.  V  / 

3.  Code  N.  C.  SS  1732-1780,  provldlaer  for  the 
mode  of  selecting  and  drawing,  and  the  qualtflcar 
tlon  of,  jurors,  provides  for  their  drawing  forsi>e- 
cial  terms  b}'  the  county  commissioners;  the  sher- 
iff not  being  required  to  act  except  when  the  com- 
missioners a  egleot  to  act.  Held,  that  where  a  sher- 
iff, who  knows  that  a  cause  in  which  he  la  a  party 
IS  set  lor  bean  ng  at  t&e  next  special  term,  himself, 
in  selecting  the  jurors  for  that  term,  takes  the 
scrolls  from  the  boy  who  draws  them  from  the 
box,  and  reads  them  to  the  commissioners,  witbout 
their  actually  seeing  Uie  names  themselves,  ^e  ir- 
regularity is  BQffloient  ground  for  austaiotDg  a 
challenge  to  the  ftrr«y.-^eople  T.  Teagiie,(N.  C.) 
11  B,  £.  6S6, 

Sammoning  and  Impaneling  talesmen. 

S.  Under  Code  Oa.  S  8935,  providing  that  the 
Judge  may  draw  talesmen  from  "the  Jury  boxes 
of  the  county, "  he  may  draw  from  the  grand-Jury 
box  as  well  as  from  the  petlt-juiyboz.— Woolfolli 
T.  State,  (Ga.)  11  8.  G.  814. 

4.  Talesmen  In  attendance  when  a  mistrial  Is 
Oeclared,  after  a  Jury  has  been  partly  selected, 
may  be  ordered  to  return  the  next  day,  and  be 
made  a  of  the  array  then  put  upon  the  ac- 
rosed.— woolf oik  v.  State,  (Ga.)  11  S.  E.  814. 

5.  Under  Code  17.  C.  1 1788,  providing  that,  In 
order  "that  there  may  not  be  adefect  of  jorora,  the 
sheriff  shall,  by  order  of  coort,  summon,  from  day 
to  day,  of  the  by-standers,  other  jurors ;  "and  Laws 

C.  3889,  c  441,  authorizing  the  appointment  by 
thejudgeof  some  suitable  person  to  summon  ju- 
rors ^m  the  by-standers,  when  the  sheriff  is  a 
party  to  or  Interested  in  the  action , — the  court  may 
Mpoiut  such  person  to  summon  a  new  panel  from 
the  by-standers,  when  a  cfaalleDge  to  the  array  has 
been  sustained  because  of  the  Irregularity  of  the 
sheriff,  who  was  a  parl^  to  the  action  to  be  tiled, 
In  drawing  it.— People  T.  Teagae,  CS.  0.)  11 8.  £. 
«66, 106  N.  a  STd. 

8>  Bnoh  action  may  be  tidcen  by  the  court 
tlioogh  the  action  was  pending  before  the  paasage 
of  the  act  of  1880.— Pe^  t.  Teapie,  (N.  C)  U  B. 
B.  665. 

Challenge. 

7.  Error  In  overrallnff  defendant's  ohallenge 
for  cause  to  a  person  offered  as  a  juror  Is  not  ground 
for  exception,  where  the  jury  was  obtained  before 
his  right  of  peremptory  cnaUenge  was  exhausted. 
Following  State  T.  Hensley,  MM.  O.  lOSL— 8Ute 
T.  Frltchett,  (K.  &)  11  &  E.  867. 

Sxamination  on  voir  dire. 

8.  Under  Code  Qa.  %  4682,  prescribing  the 
anestlons  that  may  be  asked  a  Juror  on  his  voir 
aire,  the  Judge  may  first  explain  the  meaning  of 
the  words  "bias,"  "prejudiioe,"  and  "perfectly 
Impartial, "  uaed  therein,  but  his  failure  to  do  so 
is  not  eETor.— WonUbUc  t.  BtatoL  (Ga.)  U  S.  £. 

JXJSXIOES  OF  THE  PEACB. 
Jnrladiotitm. 

1.  Under  Code  Ga.  any  Justice  of  the 

peace  of  the  county  in  which  the  tenant  resides 
may  issue  a  distress  warrant  for  the  collection  <4 
MDt.— 'Almand  v.  Scott,  (Ga.)  11  a  B.  668. 

9.  Ad  action  by  an  assignee  of  an  insolvent 
Arm  for  the  value  of  a  note  included  in  the  assign- 
ment, anklnst  an  Indorsee  to  whom  the  note  was 
assigned  by  one  partner  In  settlement  of  a  private 
debt,  does  not  involve  an  account  and  settlement  of 
the  partnership  matters  of  the  insolvent  firm,  and 
a  Justice  of  the  peace  has  jurisdlctioii.~-HartDess 
T.  Wallace,  (N.  CO  11  8.  S.  860. 

Fiooednre — ^Pleading. 

8.  Act  Ga.  Sept.  36,  1888,  provides  that 
"whenever  the  defendant  in  any  dril  anit  in  tbe 


Justloe's  coorta,  in  an  nncondltfaioal  eonlraattt 
writing,  makes  defense,  he  shall  makaaoahdi- 
fense  at  the  first  term  of  said  ooorti.  *  Plaintit 
sued  on  three  promissory  notes,  and,  defaiifisnl 
filing  no  plea  fua  making  no  appearmnoe,  Jodg- 
ment  was  entered  by  default,  field  that,  oo  A 
fendant'a  appeal  to  a  Jury,  it  was  ptopv  to  strifes 
his  pleas  flled  after  the  j'^g""'*  — ifrfMi  w. 
Tufts,  (Oa.)  U  a  B.  886l 

4.  The  Jury  lo  a  JnsUoe's  court  may  eonect 
their  verdict  at  the  time  of  returning  iL  sad  btfors 
they  have  dispersed  or  been  dlsciuu'gea,  who*  tkcy 
have  made  a  mistake  In  writing  it  ouL— Alaaadib 
Boott,  (Oa.)  11  &  £.  668. 

Justifiable  Homicide. 
See  Hbmlolde^  B-r. 

Lailhes. 

See  Equity,  30,  21. 

IiAiroiiOKD  AND  TENAJTC. 

Action  hf  lessee  against  fxtot  lesaoe,  aea  Anetbl* 

Entry  aatd  DeUnner^  1. 
 tenant  for  property  aelied  for  mi^  aes  Be- 

Jtl-enln,  2. 
Terse  possession  of  landlord  throogli  tenant,  tea 
Adverse  Po99e$»1ntu  7. 
Mining  lease,  see  Mines  and  Mtnino. 
Prosecution  for  removal  of  orop,  aea  Jmfielswat 
and  TnformatUm,  5. 

Estoppel  to  deny  landlord's  title. 

1.  A  tMiant,  or  his  sublessee,  is  estopped  to  de- 
ny the  titie  (4  his  landlord,  or  those  holding  osder 
hun,  until  possession  is  surrendered  to  ihe  laoi- 
lord,  and  an  entry  made  auder  some  oiber  tiU&— 
Bends  v.  Smith,  (M.  &)  11  S.  E.  SS2. 

Dangerous  premisea— Liability  to  third 
persona. 

fi.  Z}efendant,keeperof  a  restaurant,  displayed 
oertain  attractive  articles  In  a  show-wLndowl  ia 
front  of  which  was  a  cellar- way  covered  with 
boards.  By  the  negligence  of  a  third  person.  \» 
whom  defendant  had  let  the  opening  for  the  pcr- 
pose  of  selling  varioas  articles,  it  was  leftpartiallj' 
uncovered,  and  plaintiff,  walking  upon  the  bmnls, 
fell  into  tbe  hole,  and  was  injured.  Held,  tbu 
the  negUgenoe  of  such  person  was  chargeable  t» 
defendant,  and  ha  ma  Uabla.— Tblaom  T.  I^iris, 
(G«u)  11  8.  B.  608i 

Forfeitnre  of  lease. 

8.  An  oil  and  gas  lease  fmr  years  naa  ooaiB- 

tioned  that  the  lessee  shoald  either  coxamenctt^rt- 
ations  within  a  specified  time,  or  pay  rent  there- 
after, in  default  of  which  the  lease  waa  to  be  a> 
solutely  forfeited.  There  was  no  clanoe  of  ra«a- 
try,  and  lessor  remained  in  possession  for  tto 
purposes  of  cultivation.  Both  conditions  v^r* 
broken,  after  which  the  lessor  leased  the  premises 
to  another  for  the  same  purposes.  .Held  that,  unoa 
the  lessor  was  already  in  possession,  no  deroand  or 
re-entry  was  necessary,  wid  tbe  execution  <A  tb» 
second  lease  was  a  sufficient  deolarmtion  of  for- 
feiture.—Onffey  t.  Huklll,  (ff.  Va.)  ua.K.n4. 

lAndlord's  lien— Waiver. 

4.  The  defendants,  with  a  view  to  ad- 
vances to  tbe  tenant  of  plainUff  to  enable  him  t» 
raise  a  crop  of  cotton,  induced  the  landlord  to  in- 
dorse on  his  lease:  "I  hereby  waive  my  landkcd's 
tlen  tat  rent  to  the  extent  of  175,  reserving  tfc^ 
right  to  give  or  take  the  first  bale  weighing  M 
poonda,  and  bale  about  after wnrda, "  Hetif.  that 
the  waiver  was  not  of  the  entire  lien  on  til  tb* 
defendants  were  paid,  but  only  of  the  lien  on  »I- 
ternate  bales  to  be  drawn  as  indicated  In  the  lat- 
ter portion  of  the  agreement^oagT.  W«Qdwari» 
(8.  U)  U  8.  B.  7S& 

Distress. 

6.  Under  Coda  Oa.  f  11177,  rent,  wbathsr  rert- 
iDg  on  general  or  special  Um,  may  be  ooUected  kr 
distress  wamnt.—AlmBnd  T.  BoMt,  (Ga.)  U  8. 1. 
668. 
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nined  for  rent,  and  Is  returned  to  the  oistnct  In 
Tbioh  defendant  resides,  and  the  claimant  goes  to 
rial  tbere  without  objection  to  the  Jurisdiction, 
le  waives  objection:  and  tue  fact  the '  the  distress 
rarraot  is  retamabie  to  another  distriol  does  not 
mtiUe  him  to  have  the  Im  dismissed.— Almand 
Scott,  (Ga.)  11  a  E.  008. 

7.  The  sffldaTlt  to  ohtaln  ■  distress  warrant 
Or  rent,  whether  on  a  general  or  special  lien,  need 
lot  allege  demand,  sinoe,  under  Acts  Qs.  18b7,  p> 
1,  demand  lKmneoessai7.—AliiuuidT.  Boott,  {Qm.} 
laELfiBS. 

Secovery  of  poBsession. 

8.  Under  Code  Ga.  1 40S4,  providing  that  a  ten- 
int  holding  over  may  stop  the  execution  of  a  dis- 
xissesaor?  warrant,  by  flllng,  with  the  officer  hold- 
ns  it,  within  three  days,  (not  IntdndingBuitdayB  or 
loild^B,)  a  oounter-uBdaTtt  and  sumtdent  bond, 
rbem  sooli  an  aflMavlt  va*  prepared  and  bond 
jxecuted  and  approved  In  time,  and  the  officer,  on 
oeing  so  Informed,  requested  the  tenant's  oonosel 
W  retain  the  oustody  thereof  until  called  for,  and 
le  received  tham  two  days  after  the  time  for  filing 
ixplred,  a  refusal  to  enxorca  the  execution  of  the 
irnt  by  numdnmut  was  proper.— Slalsar  t*  Benrle. 
[Ga.)  U  &  E.  80B. 

XsABUUJN  y. 

What  constitutes. 

1.  A  tether  and  son  rented  land  Jointly,  It  Iw- 
n?  agreed  by  the  landlord  thai  they  sbooia  have 
be  first  two  balea  of  cotton.  Wblla  the  soa  was 
lacking  the  aeoond  bale  tbe  landlord  told  bim 
liat  he  must  have  the  bale,  to  which  the  son  re- 
>lied  "All  right "  The  bale  was  not  welfrtied,  no 
trlcewas  put  upon  it,  uid  it  remained  at  the  pub 
ic  gin  until  the  father  and  son  took  It  away  and 
lold  it  publicly,  and  In  the  day-time.  Therewas 
10  evidence  that  the  father  knew  that  the  land- 
ord  had  demanded  the  second  Imle,  or  of  the 
ion*8  agreement.  Held,  that  tlie  father  not  hav- 
Dg  Joined  in  the  agreement,  and  It  having  been 
nerely  executory,  he  could  not  be  convicted  of 
Arceny.— Scales  v.  State,  (Qa.)  11  a  B.  660. 

Bridenoe  ot  upartation. 

fl.  Evidence  that  the  owner  of  sheen  saw  de- 
'endant  witb  three  or  four  sheep  in  an  old  house  in 
i  field  where  the  sheep  were  graiing,  that  defend- 
uit  caoght  one  of  tbam,  and  that  after  he  fled  it 
vaa  found  that  the  hobbles  bad  been  cnt  from  Its 
'eet,  and  that  the  plank  which  secured  the  door  to 
Eoep  the  sheep  oat  had  been  moved,  is  sufficient  to 
j^ve  aaportetlon.— Bute  t.  Gray,  {JSf.  C.)  U  8.  B. 

^strootloiiB. 

&  Under  indictment  for  larceny,  the  evidence 
ihowed  that  defendant,  his  co-defendant,  and  the 
>roBecuting  witness  were  together;  that  the  lat- 
ier  fell  asleep  drunk,  and  while  in  this  oondlUon 
lis  purse,  oont^ninf  a  190  biU  and  SU-BO  besides, 
vas  stolen.  After  the  larceny  defendant  had  a 
;>urBe  with  the  clasps  freshly  broken,  which  re- 
lemUed  the  one  stMon,  but  was  not  positively 
dentifled.  Theoo-defendaat  had  a  tao  oUlin  bis 
wssessioa  when  arrested.  It  appeared  that  de- 
'endant  had  no  money  lor  several  days  prior  to  the 
arceny,  and  that  he  displayed  money  a  few  houra 
iftar  It  oocutred.  Heid,  that  an  iastrucUoa  to 
icquit  was  propn^  ovormled.— fitato  t.  Bmoe, 
[NTGl)  U  8.10.415. 

Leyy. 

yt  exeoutlon,  m  SxecuHoni  S. 

IiiaENSB. 

See,  also,  Bnwken  and  Peddltn;  Jntoxicatln0 
jJUpwrg,  1,  3. 

Per  sale  of  fertilisers. 

Under  Code  N.  C.  S  SlH;  providing  that  no 
Kmimendal  forbUier  '*sbaU  be  sold  or  oflered  tct 


sale  In  tills  atate  nnUl  the  manufitoturer  or  person 
imporUng  the  samo  *  shall  pay  a  privily  tax,  and 
m^ing  all  fertUtsers  sold  or  offered  for  aale  m  t1- 
(dation  of  such  provision  subject  to  seisure  and 
condemnation,  f  ertillierB  ordei«d  of  dealers  outside 
the  state,  by  farmera  f « their  own  use,  cannot  bo 
seized,  though  the  tax  haa  not  been  paid,  espaoiaily 
as  the  right  to  purchase  outaide  the  state  Is  appar- 
ently recognised  by  section  S20S,  whloh  nqturea 
persons  woo  may  boy  without  the  state  any  fe^ 
tUiser  on  whloh  the  tax  has  not  been  paid  to  raport 
■nob  purohasea  to  the  register  of  deeda.— StokesT. 
OaiparUiUBtof  Awrioaltura,  OX.  C)  US. S. 4111 


XJENS. 

Bee,  also,  Meohanioa'  Heru. 

Of  attorney,  see  ^ttornev  and  CTKenl^  iL 
judnneatt  see  Judgment  SNBT. 
lanalord,  see  Xnnalord  and  Tenant,  4 
mortgage,  see  Chattel  Umtgaatgt  9;  Jfortpo- 
gen,  4,  5. 

Vendor's  lien,  aee  Vendor  and  Vendee,  14-11 

On  or<^ 

1.  An  agreement  tot  sn  agrtoultural  Hen  not 
signed  hy  the  one  who  Is  to  make  the  advances, 
but  by  the  bmrower  only.  Is  void  under  Oen.  St. 
B.  O.  188^  $  SB97,  providing  that  such  au  agre^ 
meat  shau  be  In  writing,  and  shall  speclcr  the 
amount  of  Uie  intended  advances,  or  a  limit  be- 
yond  which  th«y  shall  not  go.  Boaas  t.  Dobson, 

(a  o.)  u  a  E.  738. 

5.  One  against  whom  is  Issued  a  warrant  to 
enforoe  a  lien  on  crops  need  not  move  to  vacate 
it  In  rardev  to  contest  the  validity  of  tho  Uen,  but 
may  proceed  under  Gen.  St.  a  G.  1H89,  f  SNML 
providing  that,  tm  noUoe  that  the  amooot  oUimed 
Is  not  losUy  docL  an  issue  shall  be  nude,  and  set 
down  lor  trial-Saaae  T.  JMrnxa,  (&  a)  U  a  B. 

m 

Waiver. 

8.  When  a  person  holding  a  lien  on  persixial 
property  consents  to  its  sale,  and  agrees  to  aooept 
notes  secured  by  a  mortgage  for  the  amount  due 
him,  he  thereby  waives  bis  olalm.— Komogaj  T* 
Styron,  (N.  a)  11  a  K  188. 

Friorities. 

4.  Though  the  mortgage  and  notes  ware  not 
executed  as  agreed,  the  llanholder  cannot  after- 
wards  reassert  his  lien  anlnst  an  Innocent  por^ 
chaser  of  the  properly.— Kornegaj  T.  Btyron,  (K. 
C>)  11  S.  £.  15& 

6.  The  boTta^Ide  purchase  of  personal  proper- 
ty. In  payment  of  so  anteoedent  debt,  before  the 
property  was  seized  under  a  laborer's  general  lien, 
will  prevail  where  no  notice  of  the  Uen  was  brought 
home  to  the  purchaser,  altbough  the  written  oo» 
veyaoce  contemplated  oy  the  parUea  at  the  tlnw 
of  the  purchase  was  not  executed  until  after  the 
levy.— Forbes  r.  Chlsfaolm.  (Qa.)  11  a  E.  5B4. 

umTATioN  07  Aonom. 

See,  also,  Adveree  Possession. 
When  statute  Is  applicable. 

1.  Defendants  testator  guarantied,  by  writing 
notuoderseal,  thepaymeatof  plMiotlfTsezecution 
against  third  persons.  Subsequently,  in  consider- 
ation of  plaiotilTs  extending  the  time,  he  executed 
a  promise  under  seal  to  absolutely  pay  the  amount 
for  which  the  execution  dabtors  were  liable;  but 
this  latter  promise  was  not  for  as  much  as  Uie  first 
guaraoty.  Held,  that  there  was  a  oonsideratloa 
for  the  promise  under  seal,  and  that  an  action  on 
It  was  not  barred  iw  90  yeara— Jonea  v.  SUces, 
(Ga.)  11  a  £.  AM. 

3.  A  guaranty  under  seal,  written  at  the  bot- 
tom of  a  Dond,  though  hearing  a  relation  to  tSi» 
bond.  Is  the  separate  contract  of  the  guarantor, 
and  makes  the  guarantor  a  princlpEtl  to  "a  sealea 
instrument, "  within  the  meaning  of  Code  K.  C  1 
152,  par.  3,  which  provides  that  "an  action  upon  » 
se^ed  Inatmment,  against  the  principal  thereto^  * 

Digitized  by  Google 


1168 


INDEX. 


moat  be  oommenoed  within  ten  jmn  aftw  th* 
flwte  of  aotlon  acoruM. — Colemaa  t.  Fuller,  (N. 
a)  U  B.  B.  17& 

8.  A  Jndffmant  creditor  in  ISflS  porchaied,  at 
ezecation  sau,  lud  of  bi»  debtor  wbioh  had  been 
fraodolently  transferred  after  the  cause  of  action 
•roae,  bub  before  the  Judgment  was  obtained. 
The  oradttOT  went  Into  posseuioD,  and  Id  1869  waa 
dtopowessed  of  the  portloD  in  dispute  br  a  proceed- 
ing to  set  off  dower  to  tba  debtor's  indow.  The 
latter  remained  in  possessku  untU  her  death,  in 
1886,  whereupon  the  creditor  sued  for  the  posies 
sion.  After  plaintiff  had  made  out  a  prima /octe 
ease,  defendants  attempted  to  show  a  saperior 
title  under  the  fraudulent  deed.  Held,  that  pliUn- 
tiff  was  not  barred  frOnf  showing  that  the  deed 
was  fraudulent  by  Code  S.  C.  S  113,  which  provides 
that  any  actioo  for  relief  an  the  ground  of  fraud 
must  be  brought  within  six  years  after  discovery 
of  the  fraud,  as  plaiuUff's  action  was  not  to  set 
aside  the  deed  for  fraud,  but  to  recover  posioailon. 
-%Amaker  v.  New,  (3.  a)  It  &  S.  880. 

Bnnning  of  the  statute. 

4.  In  an  actiou  by  a  remalDder-man,  after  the 
death  of  the  life-tenant,  to  recover  land  conveyed 
by  the  life-tenaot  In  fee,  the  grantee  cannot  claim 
by  prescription  from  the  date  of  hU  deed,  siooe 
the  remainder-mau's  rieht  of  action  did  not  accrue 
until  the  tennloaUon  ox  the  life-estate. — Dupon  t. 
Walden,  (Qa.)  11 S.  S.  4S1. 

- —  Trosts. 

0.  Where  the  treeaurer  of  a  apaoial  fand  of  a 
town  dies,  and  his  persooal  rapresentative  delivers 
all  securities,  boon,  and  papers  belonging  to  the 
office  to  his  successor,  with  evidence  of  the  dece- 
dent's exact  indebtedness  to  the  treasory,  upon 
which  ao  action  at  law  Bilght  be  maintained  a^inst 
the  persooal  representaUvek  the  trust  is  tenni- 
sated,  and  the  statute  of  limitations  begins  to  ruo 
against  the  recovery  of  such  Indebtedness  from 
that  date.— Van  Winkle  v.  Blackford,  (W.  Va.)  11 
8.  B.  28. 

0.  A  busbanO,  as  general  agent  of  his  wife 
in  the  management  of  her  propiartv,  occupies  a 
flduoiary  relation  towards  her,  ana  the  statute 
of  limitations  la  not  a  bar  to  a  suit  to  recover  the 
profits  for  which  he  fidled  to  account  during  Us 
&t^time.-OUrar  t.  Chanoe,  <Ga.)  U  8.  B.  esS. 

 Knowledge  of  cause  of  action. 

7  A  suit  to  recover  money  paid  by  plaintiff  as 
aherifl  by  order  of  the  board  of  ooonty  oommls- 
sloDera  on  a  bond  given  1^  it,  which  be  claims  was 
aot  allowed  him  in  Mttlement,  by  reason  of  an 
oversight,  is  an  action  to  oorrecta  mistake,  within 
Code  N.  C.  i  156,  suhaec.  9,  as  amended  by  Act  1889, 
0.  9^,  providing  that  In  sucb  cases  tbe  cause  of  ao- 
tloo  shall  not  be  deemed  to  have  accrued  until  the 
Alaoorery  by  the  aggrieved  party  of  the  facts  eon- 
stituticg  the  mistake,  and  is  not  within  section 
7G0,  providing  tbat  all  claims  against  a  county 
•hall  be  oresented  witbla  two  vears  after  maturltr. 
—  Lanning  v.  Commisslonen  of  Tranaylraoia 
County,  (N.  C.)  11 S.  B.  m 

Aoknowledgment  administrator. 

8.  Under  Code  W.  Va.  o.  104,  |  9.  providing 
ttiat  "no  acknowledgment  or  promise  hy  the  per- 
sooal representaUve  of  a  decedent  shall  charge  the 
estate  or  such  decedent  in  any  case  in  which,  but 
fcpr  wash  acknowledgment,  the  decedent's  estate 
oonld  have  been  protected  by  the  sixth  section  of 
this  chapter,  **  which  defines  the  limitation  of  ac- 
tions on  contracts,  the  verbal  promise  of  an  ad- 
ministrator can  neither  prolong  the  obligation  of 
a  debt  beyond  the  statutory  pmod  nor  revive  It 
after  it  is  barred.— Van  Winkle  v.  Blackford, 
(W.  Va.)  11  8.  E.  20. 

Fleadiog  and  proof. 

9.  Under  Code  N.  C.  %  141,  providing  that  pos- 
session of  land  "under  colorable  title  "for  seven 

J ears  shall  be  a  perpetual  bar  against  any  person 
aving  title  to  the  same,  evidence  of  such  posses- 
sion Is  oompeteat  under  a  general  denial  of  plain- 
tlffs  title  without  specially  pleading  the  statute. 
~FaUs  of  Neose  Mamuf'g  Co.  v.  Brooka,  (N.  G.)  II 
S.B.4B6. 


liquor  SelUiiff. 

See  IntoxtooMng  Hqxum. 

livery  Stable  Keepers. 

Soliciting  patronage  from  guesu  at  inna,  MalM^ 

luepen. 

"Local  and  Speoial  Ijaws. 

8e»  Coftitttutfonal  Law,  6, 4. 

Zjonatio. 

Qot  InMonttu. 

llag:iatrate. 

See  Jvatiea  ^  Oa^Peooft 

MAIilOIOXTS  PROSBOUnOH. 

Bridence. 

I.  Evidence  of  defendant,  who  had  oaoaeA 
plaintiff  to  be  arrested  in  an  action  for  debt,  that 
be  had  heard  a  general  rumor  tbat  plaintiff  had  re- 
moved to  another  state  is  not  admissible. — ^Tnckor 
V.  WlUdns,  (N.  0.)  11  8.  B.  $75. 

S.  In  an  action  for  malicious  prosecution  In  sa> 
tug  out  without  ,  probable  cause  a  warrant  of  ar- 
rest in  an  action  of  debt,  the  testimony  of  plaiatUT 
to  show  that  defendant  bad  never  demanded  tb» 
raTmeDt  of  the  debt  la  admiaaltilau — Tuokar  n 
Wllklna.  (N.  C>  11  a  B.  67S. 

MANDAKUa 

Failure  to  obey,  see  Ctmtempti  2-4. 

Hearing  appeal  from  order  of  judge  poatpooiogr 

see  Appeal,  10. 
To  compel  granting  of  Uoeose,  see  IntoxieatiKf 

lAquon, 

 judge  to  sign  bill  of  anMptlo&B,  aae  £b- 

oeptions,  BUI  of,  5,  0. 
probate  judge,  aee  S^ceeutan  and  ^dmbttt- 

tratora,  8B. 

To  tax  collector. 

1.  Afandamus  to  a  sheriff  to  par  over  to  re- 
lator Uie  surplus  prooeeda  of  a  sale  for  tazeo  on 
land  listed  in  his  name,  will  not  lie  whan  tbe  re- 
turn shows  there  are  other  botia  fide  claimants  of 
the  fund.  He  has  an  adequate  remedy  by  ovdlnaiT 
action,  where  the  claima  of  all  partlea  oaa  be  set- 
tled.—State  V.  Toniar.  (&  a)  U  &  B.  8«. 

To  county  ooort  —  Dlsoontinaaiioe  of 
bridge. 

3.  Code  W.Va.lS87,o.  89,SS8,  declarealttha 
duty  of  the  oounty  court  to  cause  ooonty  roads 
and  Inrtdgea  to  be  kept  in  good  r^alr.  ChM>ter 
48,  8S  provide  that  applicationa  for  llw  es- 

tablishment, alteration,  or  disotmtiinianoe  of  any 
county  road  or  bridge  shall  be  made  to  flw  eonnty 
court,  which,  after  hearing  all  partlea  Interested 
In  the  propMed  work,  shall  sTant  or  refoae  tbe 
applioallon,  as  It  may  see  flt.  fTetd,  that  tho 
power  of  the  county  court  to  dlsoontimw  or  alter 
the  location  of  a  ooun^  bridge  is  judicial,  sad  ila 
ezerolae  cannot  be  controlled  by  momlanHM.— 
State  V.  County  Court,  (W.  Va.)  11  S.  B.  TSl 

Frooednre— Motion  to  qaash. 

8.  Thou^  a  motion  to  gnash  an  altomativa 
writ  of  mandamus  Is  the  proper  mode  of  taking 
advantage  of  defects  m  the  petition  upchi  which  it 
was  issued,  it  goes  to  the  sufficiency  of  the  vrritaa 
well,  and  so  renders  a  demurrer  thereto  unnoces- 
sary.— State  v.  County  Court,  (W.  Va.)  U  8.  B. 
73, 

Hanfllavghter* 

See  Homiotda,  9, 4. 

KASBIAQH. 

Bee,  also,  IHooree;  Husband  and  THfu, 
Legallring  oohaUtatlou,  set  Simmy, 
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Validity— Am. 

1.  Tliong^CodeG«.|l<t84,deoUresihatftraale. 
to  Im  able  to  oontnot  marriage,  must  be  at  leaet  1? 
years  of  age,  and  section  1667  declares  that  mar- 
riages of  parties  anable  to  oontraot  are  void,  the 
marrlEwe  of  a  boy  In  bis  sixteenth  year  may  be 
ratifieifand  oonflnued  by  his  ooDtlnued  cohabita- 
tion with  his  wife  as  sooh  after  he  reaches  bis  sev- 
Witeenth  year.— Smith  t.  Smith.  (Ga.)  11 S.  R  4M. 

 AntJiorily  of  offlolatdng  miolster. 

2.  A  colored  preacher  who  is  an  elder  of  the 
Colored  M.  E.  Church  oomes  witliin  Code  N.  C.  S 
1812,  antborizlnfi:  the  solemnliing  of  marriage  by 
"an  ordained  miDister  of  any  reugloas  deoomina- 
tlon;"  it  appearing  from  the  Book  of  Discipline 
that  snch  elders  are  always  ordained.— State  t. 
Parker,  (N.  C.)  11  B.  E.  617. 

8.  Under  Code  N.  O.  S  1818,  forbidcHng  any  of- 
ficer or  minister  to  perform  we  ceremony  of  mar- 
riage snless  a  lioenae  is  produoed,  failure  to  re- 
a«&«  the  Uoenae  doe*  not  InTaUdate  ib»  marrlue. 
^t«tate  T.  Pwlnr,  (N.  a)  U  &  B.  U7. 

Mftrriagre  Settlement. 

SmBwband  and  Wife,  36. 

Harshaling*  Assets. 
See  £au«v,  18-19. 

HASTEB.AK3>  SBBVANT. 

ConTlot  labor,  see  Convicts. 

Aotion  for  izidnoing  servant  to  leave 
master. 

1.  In  an  action  for  damages  for  knowingly  en- 
ticing away  from  plaintiff's  service  one  ol  his 
aenrants,  the  evidence  showed  that  the  servant 
was  hired  In  the  fall  of  1668  for  the  year  1889; 
tliat  the  plaintiff  soon  after  srait  a  written  note 
to  defendant  informing  him  of  the  contract, 
and  asldng  him  not  to  nave  anything  to  do  witli 
the  servant,  witJi  which  request  defendant 
promised  to  comply:  that  defendant  inquired 
of  the  messengers  if  the  contract  of  hire  was  in 
writing;  that  soon  afterwards  he  sent  his  wagon, 
and  took  the  servant  from  plaintiff's  place  to  his 
own.  H^fd,  that  the  coort  erred  in  granting  a 
nonsuit  on  the  ground  that  there  was  no  evidence 
that  the  servant  was  enticed  away.— Suckett  T. 
Fool,  (S.  C.)  11  S.  E.  686. 

9.  That  a  oontraot  for  services  not  to  be  pa* 
ftmned  trithin  a  year  should,  the  statute  of 
frauda,  {Qeai,  8L  B.  0.  I  2010.)  have  been  Invrlt- 
Ing,  but  was  not,  though  a  good  defense  to  an  ac- 
tion thereon  by  either  ^rty,  constitutea  no  defense 
to  an  action  against  one  who  has  enticed  the  serv- 
ant from  hla  master.— Dnctott  r.  Pool,  ^  G.)  11 

ITegUgenoe  of  master. 

8.  Plaintiff,  a  carpenter  employed  la  defend- 
ant's car  department,  was  Injured  while  working 
at  a  saw  in  one  of  the  shops.  At  the  time  of  the 
injury,  he  was  making  a  hammer  handle  for  an  em- 
ploye In  another  department,  at  such  emploj^e*! 
request  Plaintiff's  evidence  was  that  it  was  usual 
to  do  such  work  without  orders  from  the  foreman 
of  the  carpenters ;  that  the  saw  table  on  whloh  he 
was  working  was  defective;  that  he  did  not  dls- 
oorer  the  defect  until  after  the  injury;  and  that 
the  company  could  have  discoveredit  oy  a  proper 
ayatem  of  inspection.  Held,  thataftOTtAreetrials 
<A  the  oaae^  ui  each  of  which  .plalntdlT  had  been 
•ncoeatiult  It  waa  enor  to  grant  a  new  trial,  on  the 
ground  that  the  evidence  was  insulBcIent  to  sup- 
port a  verdict  in  his  favor,  though  defendant's 
evidence  was  to  the  effect  that  its  carpenters  were 
not  aQth<nij»d  to  make  hammer  handles  for  other 
emDlores  and  that  the  saw  was  not  defective.— 
Hani^T.  Savannah,  V.  d&  W.  Ry.  Co..(Ga.)U 

4.  In  an  action  by  a  brakemau  for  personal  in- 
Jnrlea  sustained  while  attempting  to  couple  cars, 
his  evidence  was  that  the  draw-heads  were  defect- 


ive, so  that  he  had  to  go  between  the  cars,  and 
while  there  the  engineer  backed  without  signal, 
and  his  Angers  were  caught  and  mashed.  Defend- 
ant's evidence  was  that  the  draw-be«ds  were  in 
good  order,  and  that  plaintiff,  instead  of  nslns' 
coupling  sticks,  as  required  by  the  rules,  wita 
which  be  was  familiar,  went  between  the  cars,  and 
was  caught  by  tberebound.  Jury  found  for  plain- 
tiff. Held  that,  as  the  evidence  was  conflicting, 
there  was  no  error  In  refusing  a  new  triaL— Qeor> 
gla  Pac  By.  Co.  v.  Rigden,  (Ga.)  II  5.  £L  606. 

6.  in  an  action  against  a  railroad  company  for 
person^  Injuries  to  an  employe,  plaintiff  alleoed 
that  while  he  was  pushing  a  cotton  truck  into . 
the  blacksmith  shop  the  wheel  struck  an  obstruo- 
tion,and  an  iron  frame  fell  off  the  truck,  crush- 
ing plaintiff's  foot.  He  offered  no  evidence  to 
show  negligenoe  on  the  part  of  defendant,  or 
any  oomplE»nts  on  his  pcut  as  to  the  applianoee 
used  by  him  in  his  work,  or  the  number  of  mea 
employed  therein,  or  to  show  that  the  accideni 
was  not  the  result  of  the  ordlnaiy  risk  of  bis  em- 
ploymenL  Held,  that  a  nonsuit  was  proper^ 

rated. —Bohulbbe  v.  Central  R  Go.,  (Oa.)  11  BL 
B76. 

0.  In  an  aotion  against  a  ratlroad  company  for 
personal  injuries  sustained  by  a  car-coupier  in  it* 
employ,  the  deciaratlcm  alleged  that.  In  making  a 
oonpling  between  a  atapding  car  and  a  swlteb-en- 
gtne.  It  oecame  cecessaTy  for  plaintiff  to  step  be< 
tween  the  rails;  that,  on  attempting  to  follow  th» 
iMckward  motion  of  the  cars,  his  left  foot  was 
caught  either  by  the  cross-ties  or  the  Iron  rail  of  thft 
track,  and  run  over ;  that  the  cross-tiea  were  placed 
too  close  together,  and  the  spaces  between  them 
were  not  fllud  in ;  that  the  Iron  rails  were  old  and 
worn,  and  had  sbarn  prongs  protruding  from  th» 
inner  edges;  and  that  plaintiff  was  ignorant  of 
these  defects  when  he  sterted  to  make  the  coupling. 
Held,  that  the  declaration  set  forth  a  cause  of  ao- 
tion; It  not  affirmatively  appearing  from  Its  teos 
that  pl^ntiff  could  have  known  of  the  defeoto  In  the 
track  by  the  use  of  ordinary  diligence. — Preston 
Central  Ballroad  &  Banking  Co.,  (Ga.)  11  S.  E.  148. 

7.  In  an  acUon  against  a  railroad  company  for 
Injuries  to  an  employe,  it  is  not  error  to  charge 
that  the  employes  of  defendant  owed  plaintiff  a 
greater  degrae  of  diligence  and  care  aeooording  as 
the  service  In  which  he  might  be  engaged  wa» 
more  dangerous.— Central  R.  B.  of  Georgia  v.  By- 
als,  (Ga.)  11  S.  E.  499. 

8.  In  an  action  by  a  brakeman  for  personal 
injuries  suff^^ed  in  coupling  cars,  caused,  as  al- 
l^:ed,  by  the  engineer's  negligenoe  In  backing  up 
the  oars,  there  is  no  presumpldon  of  negligenc* 
against  the  company,  unless  plaintiff  proves  thak 
he  was  without  fault— Western  ft  A  B.  Co. 
Vandiver,  (Ga.)  11  B.  S.  781. 

Statutory  liability  of  railroad  oompa- 

nles. 

9.  CodeGa.  I  8088,  provides  that  railroad  com- 
panies shall  be  liable  lor  damage  done  "by"  anr 
panoa  in  tik^  employment  and  aflrvioe.  Htta^ 
that  It  was  error  to  oowge  that  the  company  waa 
liable  for  damage  dime  "to"  any  person  in  ita  eoh- 
ployment— Western  A;  A  B.  Co.  v.  Tandlvflr. 
(Oa.)  11  &  E.  781. 

Zilmiting  liability  for  negUgeiioe. 

10.  A  railroad  company  cannot,  by  contract 
exempt  itself  from  UabiU^  for  personal  injuries 
oansed  by  the  nw;llmtoe  of  lu  aoi  w  anta.— John- 
8on*s  Adm'x  t.  Richmond  ft  I>.  B.  Co.,  (Va.)  U 

s.s.8se. 

Negligence  of  fbllow-servant. 

11.  Id  an  action  tar  personal  injuries  by  a  serv- 
ant of  defendant  steam-ship  company,  the  evidence 
showed  that  there  was  a  round  out  of  the  ladder 
leading  into  the  hold  of  defendant's  vessel,  and 
that  a  fellow-servant  of  plaintiff,  in  descending, 
fell  or  Jumped,  by  reason  of  the  defect,  against  a 
bale  of  cotton,  and  caused  it  to  fall  through  ttie 
hatehway  into  the  lower  hold,  where  plaintiff  wae 
at  work,  breaking  his  leg.  Held,  it  was  error  to 
direct  a  nonautt.— fitima  t.  Ooean  8>  S.  Oa,  (Qa> 
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'  1&  A  master  wbo  reMns  !□  his  employmanta 
■errant  known  \>j  him  to  b&ve  oegligeDt  proolLvl- 
tles  la  not  thereby  made  liable  for  iojanes  sas- 
iainecl  by  a  feUow-serraat  wbo  also  knows  the 
fact,  and  yet  continues  in  bis  employ.— Smith  T, 
Sibley  Maaurv  Co.,  (Oa.)  U  B.  E.  0U. 

18.  A  complaint  Btatingr  that  plaintiff,  a  brake> 
man,  was  Injured  by  the  negligence  of  an  engineer, 
does  not  state  a  cause  of  action  against  tiieir  oom- 
■non  master.  In  the  absenue  of  allegations  that 
plalntUt  was  exposed  to  nnosnal  and  unreasonable 
risks,  or  that  the  master  retained  the  engineer 
knowing  blm  to  be  incapable. — Haglns  T.  Gape 
•Fear  ScY.  V.  Ry.  Ca.  (N.  C.)  U  8.  £.  690. 

14.  Evidence  as  to  what  a  car-inspector's  belief 
«r  understanding  was  In  regard  to  the  protection 
be  would  receive  from  injury  while  Inspecting  the 
wheels  of  care,  is  inadmusible  In  an  action  for  in- 
iuriea  received  while  in  such  wnployment.— How- 
ard T.  Baranoah,  F.  &  W.  By.  Co.,  (Ga.  )U  a  E. 

Contribntory  negllgenoe. 

15.  Flaintifl  wae  a  switchman  on  defsndant's 
train.  While  It  was  not  his  duty  to  give  signals  to 
the  englneur  to  pass  or  stop  at  a  station,  it  wasous- 
iomary  for  the  conductor  to  direot  him  so  to  do 
'Vhen,  from  the  nature  of  the  road,  his  own  sig- 
nals could  not  be  seen.  The  roles  of  defend. 
«Dt  reauired  the  engineer  to  answer  signals  with 
the  whistle,  thus  pei-mitting  the  person  giving 
them  to  guard  against  the Jerk  caused  by  a  sudden 
change  of  speed.  Plaintiff,  knowing  the  train  was 
to  pass  the  town  it  was  approaching,  gare  the  nes- 
«ssary  signal  withouta  previous  direution  from  the 
conductor.  Without  answering  it,  theengineer  put 
«n  steam,  and  a  sudden  jerk  threw  plaiotliX  from 
the  car  upon  a  trestle.  Ckmtrary  to  custom,  the 
engineer  increased  the  speed  of  the  train  before 
reaching  the  end  of  the  trestle.  The  car  was 
unprovided  with  the  usual  irons  to  hang  on  by. 
Seld,  on  appeal  from  an  order  of  nonsuit,  that 
-whether  plaintiff  was  acting  in  the  line  of  his 
duty,  and  whether  be  was  assuming  to  act  in  the 
oapauity  of  a  conductor  In  giving  the  signals  with- 
out special  directions,  and  whether  be  was  guilty 
of  contributory  negligence,  were  questions  of  fact, 
and  should  have  been  submitted  to thejury. — Hud- 
•oo  V.  Georgia  Pao.  Ry.  Co.,  (Ga.)  11 S.  E.  605. 

16.  In  an  action  by  an  employe  against  a  ^aI^ 
road  company  for  personal  injuries,  the  evidence 
•bowed  that  plaintiff  undertooK  to  get  upon  an  en- 

flne  running  at  the  rate  of  from  (Tto  12  miles  an 
onr.  Held,  not  error  to  grant  a  moUon  for  nou- 
auit— Roul  V.  East  Tennessee,  Y.  ft  Qt.  Ry.  Co.. 
(Ga.)  11  a  E.  558. 

17.  The  fact  that  a  "boss  or  superior"  ordered 
plaintiff  to  A  it  upon  the  engine  would  not  justify 
tiim  tn  so  doingwhile  it  was  movlag  at  such  a  rate 
of  speed.— Roul  v.  East  Tennessee,  V.  ft  O.  By. 
Co.,  (Ga.)  11  S.  B.  658. 

18.  In  an  action  against  a  railroad  company  for 
injnrles  to  an  employe  while  making  a  coupling 
under  the  orders  of  his  superior,  evidence  that 
mt  other  times  he  was  in  the  habit  of  going  be- 
*ween  oars  to  make  couplings  anneoessarily  is  ir- 
relevant, and  inadmissible.— KlentralB.  B.  of  Oeor- 
ClsT.Byals,  (Oa.)  U&B.«)Bi 

'Violation  of  rules. 

19.  The  rules  of  a  railway  company  for  the  gor- 
wvment  of  its  employes  are  not  obligatory  as  such 
iipon  those  who  are  not  aware  of  them,  and  to 
•whom  they  have  not  been  promulgated.— Central 
B.  R.  of  Georgia  v.  Ryals,  ((te.)  11  S.  E.  409. 

20.  Where,  la  an  action  for  personal  injuries,  It 
Appeared  that  plaintiff,  a  fright  conductor,  was 
Injured  while  uncoupling  cars,  which  was  no  part 
of  his  duty,  and  contrary  to  the  company's  rules, 
and  that  toere  was  no  pressing  emergency  for  blm 
to  perform  this  duty  at  that  time,  it  is  not  error  to 
gnat  a  new  trial  on  the  ground  that  the  verdict  Is 
oontnury  to  an  inatmctioQ  to  find  for  defendant  un- 
less the  jury  found  that  there  was  apressing  emer- 
gency.—Sane  v.  Savannah,  F.  ft  W.  By.  Co.,(Ga.) 
11  S.  E.  498. 

Mayor. 

Fewer  to  punish  for  contempt,  see  Contempt,  B. 


Meumre  of  Damages. 

MEOHAKIOS*  UENB. 

Waiver. 

1.  Awalrar  of  a  atatntory  Uea  la  notlmplU 
by  the  aooeptanoe  of  a  noto  of  a  third  person  as 
collateralsecurlty.— FordT.  Wilaoa,  U&K 
669. 

Proceedings  to  perfect — Statement 

9.  There  Is  no  provision  in  Code  Oa.  %  1980.  rt- 
lating  to  the  reoordlng  of  olidma  for  Uans,  seqidi^ 
ingtAeolaimtoahowtnacompUaooeof  thaelaiB- 
ants  with  the  terms  of  their  oontraob— Void  v. 
Wilson.  (Oa)  11 B.  E.  659l 

Enforcement— Parties. 

8.  Where  materials  are  furnished  Cortheene- 
tlon  of  a  oolleae  for  an  onlncorpomted  aveda- 
tion,  a  lien  on  the  propertymi^  ba  aaforeed  la  ai 
action  to  which  the  trustees  holding  the  titte  fat 
the  association,  the  building  oomnuttee  AtargeA 
with  the  superintendence  of  the  building,  wbo 
accepted  the  materials,  and  the  coo  tractor  wtas 
erected  the  building,  are  parties  defend  sot— 
Oresa  Lvmbw  Co.  t.  BodgOrs,  (Oa.)  11 S.  B.  SBT. 

 Defenses. 

4.  A  plea  of  want  of  titJe  in  defendant  to  ths 
premises,  and  alleging  title  in  a  third  peraon,  vha 
Is  not  a  party  to  the  suit,  la  no  defeasab— FMf; 

Wilson,  ((H.J  11  S.  K  659. 

mutbs  and  MDHKa. 

Ulning  lease — Constraotion. 

Defendant,  engaged  In  minfngooalftontn 
tracts  of  land  through  a  ringle  main  antranfls 
from  which  lateral  gaUeriea  were  constractBd, 

leased  to  plaintiff  the  nghc  to  miue  from  one  trac^ 
plaintiff  agreeing  to  pay  one-tialf  the  expense  ol 
repairing  "^any  part  of  the  property  used  or  ea- 
Joyed  by  him,  excepting  the  main  entry. "  Afler- 
wards  another  entry  waa  constructed,  and  pUia- 
tiff  paid  half  the  expense,  which  be  now  seeks  to 
recover,  claiming  to  nave  paid  by  mistake  and  co- 
ercion. Seld,  the  contract  referred  only  to  the  ex- 
isting entry,  and  pUUatUE  waa  bound  for  one-half 
the  cost  of  the  new  oaa— Ueyer  r.  (W. 
Va)  11 8.  B.  m 

Minor. 

See  Outurdian  and  Ward;  Infamaii  Panmiawi 

CTtild. 

Histake. 

Conftialon  of  goods  by  mistake,  see  Om/talM  ^ 
GFooda 

Modifloatlon. 
Of  oottteaot,  see  ContraaU,  S. 

Monopolies. 

See  (TonsMtuMoTualxiw,  5-7. 

MORTGAGES. 

Bee,  also.  Chattel  MortgageM;  RaOroad  Ctxap^ 

ntes,  6-7. 

Action  by  mortgagee  on  insuzanoe  ptdlqy,  aee  ^ 

tfon,  1. 

Authority  of  partner  to  exeoate,  aaa  Pmta^ 

ship,  5. 

Bar  of  dower,  see  Dower,  Sl 
ConstrucUon,  see  Fendor  and  Fmdae^  L 
Poreolosnre,  pendent?  of  another  acticn,  ■■• 

^bafement  and  Bevtonl. 
Judgment  f ordeflolenoy.  enjoining  sale  nadcr,  sea 

Execution,  18- 
Marshaling  assets,  see  EqxtUy,  18. 
Of  wife's  separate  aetata  see  B-uAand  mi 

Wift,  11-17. 
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Klghto  of  mortgmgM,  lee  FbetuTe$t  1. 
Sobrogatloa  to  rights  of  mortcagw^  lee  Subroga- 
tfon,l. 

What  oonstltates. 

1.  Aa  aokoowledi^ment  under  seal,  made  by 
tbe  grantee  more  than  a  Tear  after  the  ezeoutioo 
d(  tSe  deed,  that  he  held  the  land  as  seoority  for 
»  note,  and  that  after  panaeiit  of  the  note  be  had 
DO  further  right  to  the  land,  does  not  prors  tbe 
deeda  mortgage,  where  It  Is  not  shown  thai  the 
Bcknowledgment  was  made  under  an  agreement 
BDtered  into  at  the  time  of  the  ezecnwtn  of  the 
deed.— Waters  t.  Crabtree.  (N.  C.)  U  &  X.  MO. 

loknowledgment  and  recording. 

Tbe  admission  of  an  instrument  to  probate 
s  a  judicisl  act,,  and  the  adjudication  by  a  clerk  of 
sourt  that  the  acknowledgment  of  a  deed  of  trust, 
o  which  be  is  a  party,  made  before  a  justice  of  tbe 
>eace.  Is  in  due  form,  and  bis  set  In  admittlDg  such 
leed  to  probate,  and  ordering  registration,  are  In- 
sffectusl  to  pass  title  as  agmnst  third  parties.— 
White  T.  Connelly,  11  B.  H.  177,  105  N.  C.  65: 
turner  v.  Same,  U  a  E.  179,  lOB  H.  C.  73. 

Mortgage  to  aMmre  agrionltnral  ad- 
van  oes. 

8.  In  so  aeUon  tofwoulosea  mal-estate  mort- 
gage which,  with  a  ohattel  morti^^  on  oertaln 
Tops  and  live-stock,  was  given  to  secure  "ag- 
dcultural  advances, "  it  appeared  that  paymenu 
vere  afterwards  made  thereont  and  that  the  mort- 
ragor  gave  bis  note  for  the  balance  agreed  to  be 
itill  due.  Held,  that  a  subsequent  Judgment 
Todltor  of  the  mortgagor  cannot  object  that  they 
fere  not  '*sgricultural  advances,"  nor  that  the 
tayments  were  improperly  appUod,  nor  that  the 
imount  ligreed  to  be  due  exceeded  the  amount 

Lien. 

4.  Apaperlutendedtoradeedof  trasteonvey<- 
ne  land  to  secure  a  debt,  signed  by  the  grantor,  but 
vithout  a  seal,  thougb  not  effectual  as  a  deed  of 
just  at  law,  is  an  equitable  mortgage,  enforceable 
a  equity,  and  may  be  recorded  under  Codo  Vf. 
7».  iOKt  o.  74,  S  4,  and  when  recorded  Is  a  lien 
ralid  against  subsequent  purchasers  and  creditors. 
-Atkinson  v.  MiUer,  (WT  Vs.)  U  S.  E.  1007, 

B.  A  mortgagee  reoelved  a  mortgage  of  the 
snd  subject  to  tbe  Uen  of  senior  judgments  against 
he  mortgagor.  Afterwards  he  acquired  a  judg- 
lent  recovered  against  tbe  mortgagor  subsequent- 
jr  to  the  mortgage,  and  had  tbe  land  sold  under 
xecution  issued  on  this  junior  Judgment,  ai^  re- 
etved  the  proceeds,  though  there  was  a  balance 
ae  on  one  of  the  senior  judgments  at  tbe  time  of 
he  sale.  Held,  that  tbe  uen  of  the  mortgage  was 
ivested  by  the  sale,  thougb  made  under  a  junior 
adgment,  as  there  was  a  senior  judgment  unsat 
ified  at  the  time  of  tbe  sale  which  united  with  tbe 
anior  judgment,  and  nve  tbe  puroluteer  a  clear 
Itle.— Hendenon  ▼.  Triinmier,(d.  a)  U  B.  S:.  MX 

ieimbnnement  for  taxes  and  insnraaoe 
paid. 

0.  Where  defendant  gave  pli^ntifl  an  absolute 
leed  of  land  to  secure  a  note,  and  pudntift  seeks 
o  recover  taxes  and  Insurance  imtd  him  to 
>reserve  his  seouxity,  it  is  not  error  to  charge 
hat  it  was  a  part  of  the  contract,  whether  men- 
ioned  In  the  deed  or  not,  that  the  property 
hould  be  kept  up  and  preserved  as  security  for 
ha  debt,  and  that,  If  the  amounts  paid  by  piaio- 
iff  were  necessary  for  that  purpose,  he  bad  a 
ieht  to  nav  them,  whether  reauested  to  do  so  or 
ot  by  defendant  end  was  entitled  to  recover 
hem  nun  him.— Boblnson  t.  Bultar,  (Qa.)  11  S. 
887, 

tsslgnment  of  mortgage  debt. 

7.  Where  two  bonds,  payutle  at  different  Umes, 
ut  secured  by  one  mortgatre,  are  given  to  tbe 
ime  person  at  tbe  same  tunc,  and  are  afterwards 
-ansferred  to  tlilTerent  persons  forv^ue  atdlffer- 
nt  tiu.rs.  the  pr  -eeds  arisinf;  from  the  sale  of  tbe 
korttu^^i]  prup..  .y  ui-e  to  be  distributed  pro  mtn 


UDong  the  assignees.— Gordon  t.  Hassard,  (8.  CX) 

U  S.  E.  lOa  V  / 

Payment  or  porohase. 

6.  iMfendant  who  owned  certain  land  wliioa 
she  desired  to  sell  to  pay  off  the  inonmbranoaa 
entered  Into  a  correspondence  with  plaintiff,  who 
was  desirous  of  purchasing  tbe  same  for  his  wUO 
in  lieu  of  land  of  hers  which  baa  been  conveyed 
to  him  by  mistake.  A  price  was  agreed  on,  and 
the  parties  met  to  oonsammato  the  trade.  Ttia 
amount  of  the  mortgages  not  being  asoerUinablet 
defendant  signed  a  warranty  deed,  to  be*  held  la 
escrow,  conveying  the  land  to  platntifl's  wife  la 
consideration  of  the  whole  purchase  prloe.  At 
the  same  tJme  plaintiff  executed  bis  bond  to  de- 
fendant conditioaed  for  the  payment  to  her  cut  the 
purchase  uumey  after  flrstdediiotiiig  therefrom  the 
full  amount  (tf  the  mortgages.  The  amouot  of  the 
mortgages  was  ascertained  and  deducted,  and  the 
balanoe  of  the  pundiase  money  paid  to  defendant 
and  tbe  deed  delivered  to  pluntlff's  wife;  plain- 
tiff paid  thelncnmbianoes,  and  had  them  assigned 
to  himself  as  purchased  with  his  own  money. 
Held,  that  It  was  the  intention  of  the  paraee  that 
the  mortgages  sboald  be  eztingiilshed,  and  that 
in  taking  the  assignment  of  tiie  mortoages  plala* 
till  still  oo&tlaued  to  aot  as  aseat  of  his  wxfei— 
Dargan  t.  HoSween,  (B.  a)  U  &  B.  1077. 

Foreclosore. 

a.  In  South  Csrolina  a  i»(Hntae  by  a  mortgagor 
to  pay  a  stipulated  attorney's  tea  Incase  of  fore- 
elosore  la  Talid.— Btanyan  t.  1^,  (S.  O.)  11  8. 

B.  OTO. 

10.  Where  a  mortgage  note  stipulates  that  W 
per  cent  oonmiission  as  attorney's  feee  shall 
be  allowed  if  "collected  by  salt, "  and  the  mort- 
gagee is  made  a  defendant  in  an  action  for  parti- 
tion brought  by  the  beixB  of  the  mortgagor,  and  has 
judgment  for  his  note,  the  note  Is  "collected  by 
suit,  ^  and  the  mortgagee  is  entiUed  to  the  at- 
torney's fees.— Branyan  t.  Kay,  (8.  C.)  11  8,  B, 
970. 

11.  In  an  action  to  foreclose  a  purchase-money 
mortgage,  where  a  general  judgment  is  not  sought 
against  tbe  vendee,  a  plea  which  alleges  that  one 
of  tbe  deeds  in  tbe  vendor's  cbain  of  title  was  a 
forgery,  but  which  does  not  allege  that  the  vendor 
warranted  tbe  land,  or  that  there  was  any  fraud 
In  Uie  transaction,  orthat  any  part  of  the  purohase 
money  had  bees  paid.  Is  properly  strldteo  out.— 
O'Neal  V.  Canniehael,  (Oa.)  11  B.  B.  m 

13.  Whereat  the  same  time  at  which  final  judg- 
ment Is  rendered  In  aforeciosure  proceeding,  con- 
firming tbe  sale  and  directing  the  execution  of  a 
deed  to  plaintiff,  a  msUoa  end  order  for  wrl^  of 
asslstanoe  is  made,  no  actual  notioe  to  defendant 
of  the  motion  is  necessary,  defendant  being  pr»* 
sumed  to  have  notice  ot  all  motions  made  at  vadk 
term.— Com:  v.  Smith.  (N.  C.)  11  S.  B.  1068. 

 Decree. 

18.  In  a  foreclosure  snlt  tm  default  in  thep^- 
ment  of  the  first  two  installments  of  the  bond  se- 
cured by  the  mortgage,  a  decree  was  rendered 
directing  sale  of  the  land,  and  ordering  tbat^ 
when  the  third  in8t»Ument  became  due,  complain- 
ant might  procure  k>  report  from  th«  clerk  of  the 
amount  due  thereon  to  the  end  that,  on  conflnna- 
Utm  ot  such  report,  an  order  might  be  made  fbr 
the  sale  of  the  premises  to  saUsiy  the  amount 
then  due,  and  providing  that^  In  ease  tbe  prem- 
ises should  not  produce  enough  to  satisfy  all  their 
Installments,  "It  Is  further  ordered  that  the  com- 
plainant be  at  liberty  at  any  time  there^tar, 
when  any  such  deflciencT'  shall  have  been  due  ao> 
coraing  to  me  oonaiiions  oi  the  bond,  to  apply  to 
this  court  for  an  execution  against  all  the  defend- 
ants to  collect  the  amount  which  shall  be  due 
thereon. "  Held,  that  the  judgment  for  the  deffl- 
ctency  was  Included  in  the  decree  for  the  foitt- 
cloeure,  and  was  "entered"  as  of  the  date  of  the 
entry  of  the  decree,  though  the  deficiency  was 
not  ascertolned  and  confirmed  until  therei^ner.— 
Patterson  v.  Baxley,  (S.  C.)  11  8.  B.  1066. 

H.  A  complaint  in  foreclosure  allseed  that  de- 
fpndantwas  indebted  on  two  notes  secured  by  sep- 
oiuto  mortgages,  and  that  only  half  of  the  seotmd 
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note  was  dae;  tbat  the  ooodlttoii  of  tbe  first  note 
and  mortgage  waa  broken,  and  Its  whole  amount 
dae  and  unpaid;  and  prayed  special  relief  by 
loreolosnre  of  the  first  mortgage,  and  for  kuxl 
other  and  general  relief  as  the  ciroonutances 
might  re^idre.  Held,  that  a  default  Jn^:meat 
Of  faredosnre  of  both  mortgagee,  rendered  before 
the  second  half  of  the  last  note  became  du^  was 
not  roid,  as  being  in  excess  of  the  relief  demanded. 
—Boss  T.  CarroU,  (8.  C.)  U  S.  E.  m 

Foreclosure— Sale. 

15.  TThere  land  Is  covered  by  two  mortgages, 
as  to  whether  It  should  be  sold  m  several  parcels 
te  satisfy  the  separate  mortgages  Is  In  the  discre- 
ttonof  die  oomi— Ross  t.  Caztoll,  ^  0.)  U  fl. 

a.  780. 

UotiUm. 

9pr  new  trial,  see  New  TriaL  5-7. 
To  strike  oat,  see  Plaadlnff,  8. 


MinaCIPAIi  00BP0RATI0N8. 

See,  also,  Bridget;  CourMes;  BUjlmay$;  SchooU 

and  SchooJrDlstrieU). 
Aid  to  railroads,  see  RaUroad  Compani€».  4. 
Jurisdiction  of  oity  courts,  see  CourCs,  1,  9. 
Regalatlon  of  oultivatton  of  land  in  towns,  see 

CojisMittloTua  Law,  6-7. 
Bestralning  opening  of  street,  see  htjunatUm,  9. 

Charter— Collateral  attaok. 

1,  The  charter  of  s  city,  which  has  been  in 
foroe  for  nearly  330  years,  and  which  has  been 
reotwDlzed  and  amended  br  the  leglsiature,  cannot 
be  odlaterally  attaolred.  In  an  aotton  for  obstroot- 
Ing  one  of  the  city's  streets,  on  the  ground  that 
the  election  at  which  It  was  accepted  had  not  been 
held  pnranant  to  tbe  notice  reoulred  by  law.— 
Town  of  Henderson  t.  Darls,  ^.  a  J  11  B.  B.  678. 
Ordinanoes. 

5.  A  oity  ordlnanoe  forbidding  tile  obstmotjon 
of  uy  water-way,  so  tbat  water  shall  accumulate 
in  the  street,  passed  under  sUtatee  making  the  vl- 
uatlon  of  a  oity  ordinance  a  misdemeanor,  (Code 
B.  C.  i  ssao.)  and  giving  jurisdloUon  to  the  mayor 
or  other  chief  officer  of  the  city,  (Id.  J  8818,)  is  net 
Toid,  as  ettempUng  to  create  an  offense  already 

Eunlslmble  as  a  public  nuisanoe,  under  the  general 
iws  of  tbe  state;  for  the  accumulation  of  water 
™»y  be  a  violation  of  the  ordloanoe,  and  yet  not 
•™««it  to  oonstltute  a  nuisaooe.— State  t.  Wil- 
■oa,  (N.  a)  ti  a  K.  264. 

 Police  regulation. 

6.  An  ordinance  limiting  the  maximum  qnan- 
titiy  of  land  which  it  shouldlw  lawful  for  any  per 

**>  pamoate  within  the  oraporate 
Unilts  of  the  town  is  valid  under  a  eharter  which 
gives  tiie  town  sothoriUes  power  to  pass  any  ordi- 
nance they  may  deem  necessary  for  the  preserva- 
Won  of  the  health,  good  order,  etc.,  of  the  town.- 
Town  of  ^ummervUle  v.  Presaley,  (B.  G.)  11  &  B. 

4.  Such  an  ordinance,  Imposing  a  proper  and 
reasonable  restriction  opon  the  enjoyment  of  prop- 
erty In  order  to  prevent  it  from  becoming  iniurions 
to  pnbHc  health,  is  a  legal  exercise  of  the  police 
power  of  the  state,  which  it  is  competent  for  the 
legislature  to  delegate  by  charter  to  themoniciDal 
C8?c!?nS."E[MS  ***  Summervllle  v.  Prassl^y, 
—  Proseoution  for  violation. 

6.  The  affidavit,  in  support  of  a  warrant  for 

the  violation  of  an  ordinance  forbidding  the  ob- 
struction of  any  water-way,  so  as  to  cause  water 
to  accumnlste  in  the  street,  charged  that  de- 
fendant did  "dam  up  and  obstruct  the  water-way 
and  the  flow  of  water  *  •  •  in  violation  of  the 
ordinance, "  etc.,  and  the  warrant,  after  referring 
to  and  reciting  the  charge  In  the  affidavit,  added, 
tbereby  damaging  said  street  by  ponding  the 
water  thereon,  which  became  foul  and  malarious, " 
f  J  ^eW,  that  the  affidavit  and  warrant  consti- 
tuted one  proceeding,  and  sufficiently  chanted  the 
offense;  the  words,  "thereby  damaging  aaid 


eurplusage. -State  T.  TJi 

(N.  C)  11  S.  E.  85{L  ^ 

Contraots— Power  to  make. 

.  ™  \  Athens,  $  IB,  (Code  - 

i  TBo,)  Which  gives  the  mayor  coanoil  «e1 
Ity  to  lay  out  streets  and  pass  all  ordinaooea 
epeoting  them,  and  to  make  any  otber  r^nl^ 
that  shall  appear  to  them  neoesaoiT-  and  pm 
for  the  security,  welfare,  and  interest  of  <. 
city,  confers  no  authority  to  make  a  oontnc:  I 
obtain  the  right  of  way  through  the  city  for  a 
way.— Covington  A:  U.  B.  Co.  v.  City  of  Alia 
(Gta.)  11 S.  K  068.  ^  ^ 

7.  Such  contract  U  void  as  against  tbepdi 
poUcy  declared  bv  Const.  Oa.  art^  7,  f  «,  pi:] 
(Code,  i  5188,)  whiofa  prohibits  the  legialatsRiTi 
allowing  any  municipal  c(»i>oratlon  to  beoMU 
stockholder  in,  or  appropriate  money  or  loe^  I 
credit  to,  any  company,  oorporation,  or  nvTrfrrriH 
lia  iTSK'  *  Athens.^] 

d.  Where  the  charter  of  a  dty  glvee  tlie  d 
oouncil  power  to  make  all  needful  police  r«fd 
Uons  for  the  welfare,  convenience,  and  safetr 
its  citizens,  the  power  to  light  tbe  streets  nuvl 
lawfully  exeroised,  and  the  oocacU  may  pdicU 
and  operate  an  electric  lightplsttt  for  that  pvrpcj 
—Mauldin  T.  Gi^  OoondU  of  QreenvlUe,  (&  ai 

9.  The  purchase  by  the  city  council  of  an  elii 
trio  light  Plant,  for  the  purpose  of  lighting 
streets  of  the  city,  and  also  sapplylngelectricliia 
to  private  houses  and  bnriness  baUdings,  Is  ul2 
vires,  as  being  outride  of  the  poUoe  power  of  tl 
city.- Mauldin  v.  City  Council  of  GreenvUle,  ( 
C.)  11  B.  B.  434-  ^ 

10. -  Where tbem^orandeonneil of  atownhai 
the  power  to  contract  an  annual  Indebtedness  fi 
lighting  the  town,  they  will  net  be  enjoiaed,  a 
der  Const  Oa.  art.  7,  $  7,  providing  that  a  de 
cannot  be  incurred  by  a  town  without  the  appro  v 
of  two>thirdB  of  the  voters,  from  carrying  out  a  1 

Sears  contract  for  lighting,  by  Uie  terms  of  whi4 
i,000  Is  to  be  paid  annually,  so  long  as  such  p^ 
ments  are  paid  as  t^ey  become  due. — I^ott  v.  Cil 
of  Waycross,  (Gs.)  11 S.  E.  08. 

Action  for  obstmotloii  of  street — Froo 
of  existence. 

11.  A  recital,  la  tbe  record  of  the  oondemnatioi 
proceedings  for  opening  a  street  aUeosd  to  havi 
been  obstructed,  that  ^>praisera  bad  been  u 
pointed  to  assess  the  dunages  and  ttenellta,  ad 
that  they  had  made  their  award,  is  not  aufflcieni 
to  establish  the  existence  of  the  street,  in  tbe  ab 
sence  of  evidence  that  It  had  ever  been  opened  oi 
used  by  the  pablic,  or  that  the  dty  authorities  hail 
ever  exercised  control  over  it— Town  of  Header 
son  V.  Davis,  (N.  C.)  11  S.  £.  678. 

Defective  Btreeta—Aotlon  ibr  personal 
injuries. 

IS.  In  an  ai^oD  agalnsts  municipal  oorporatii-oi 
I  fwperaonal  in jnrtss,  ptalntUT  testified  Uiat  she  fei; 
over  a  rock  while  she  was  walking  In  ttie  dar^  oa 
a  street  that  she  knew  to  be  obstrocted  and  dan- 
gerous, though  there  were  no  danger  signals  u> 
mark  tbe  obstrDctlons.  Held,  that  plaintiff  wa* 
guilty  of  oontributoT^  negligence,  and  ner  evidents 
should  have  been  exolnded  from  the  jury  as  insuf* 
flcient  to  suatain  the  Issue  on  her  narb — ^Hesser  t. 
Qrafton,  (W.  Vs.)  11  8.  B.  SIL 

Public  improTements. 

18.  Beoeflt  to  abutting  lands  assessed  for  sidf 
walks,  and  the  necessity  and  reasonableness  c' 
the  improvement,  are  for  the  detennination  li 
the  legislatura,  and  will  not  be  li  quired  into 
the  courts,  exoept  in  case  of  a  manifest  abuse 
authority.— Speer  t.  City  of  Athflnt,  (Oa.)  u  & 
B.  SOU, 

Issuance  of  bonds. 

14.  The  charter  of  the  ci^  of  Greenville,  IS% 
provided  that  the  oouadl  mi^  purchase  moi  b«d 
any  estate,  real,  personaL  or  mixed,  and  cocn? 
the  same,  provided  that  tbe  same  shall  not  st  sar 
tlmeexoeedtm^OOOlnvalua  It  farther  provblti 
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lies 


I^'^'ut  tbe  cAty  coodcU  iboalf    ve  power  to  borrow 

lODey  for  tbe  pabUc  iOt  je  corporation,  from 
Ike,     -tne  to  time,  by  tbe  t       of  bonds  for  ao  amount 


■riibftotl  tha  olauR  restrict  g  th<3  Uabllity  of  the  city 
any  form  ^  the  ai  01  at  -  f  «I00,000  was  omitted. 
l^^Ield,  that  tbe  amen. '  ea  cbu.-ter  Jiust  be  construed 
ai^ ,  a  giving  tbe  power  o  lasne  beads,  snbsequent  to 
X!-.  r)ie  date  tbireof.  to  tbe  extent  of  •100.000.— Maul- 
r^C^K^^'  CitrpfaDoUo'  OreenviUe,  (&  a)  U  &B. 

piut       Action  to  enjoin. 

irt ;  11   15.  Aii7of  tbe  tAx-p^anof  •  el^  mar  soe  In 

e^^iikdieir  own  name  to  reatraln  the  eit^  conndl  from 

iiioo  u  ipiie  illegal  Issue  of  bonds,  and  this  witbont  all^- 

uaefur^g  speuial  damages  to  thediBelres. — Manidin  t. 

ia.iiriHt01t^  Council  of  QreenrUle.  (S.  C.)  U  8.  £.  484 

iTitkai 

Slurder. 

!,  UdU.'-' 

fDMi^  NeoeBBazy  Fartiefl. 

^^^^  NEGLIGENCH. 

'  ;ftiti:itontrIbntory,  of  paasengei-s,  see  Carrlert,  1ft-33. 
leiecDKwangerona  premises,  see  Landlord  and  Tenant,  9. 
jiA  &  lOef ecUve  ugbwsyt,  see  Hiohwayt,  & 
Kwad^—  atreeta,  see  Municipal  Corpomttona,  18. 
ifnur-t  Xielay  in  delivery  of  telegram,  see  TOtgrajih  Com- 

ponies,  1-6. 
OlnnHan  carriers,  see  Oarrien,  1. 
.  .■.•;at    fellow-aervant,  aee  Matter  and  Servant,  11-14. 
'.      ■>     master,  see  Matter  and  Servant,  8-8. 
'■':,itia,    railroad  oompany,  see  Railroad  Componiet,  R- 


"J  Kill. 


19. 


servant,  see  MaMer  and  Servant,  15-18. 

^'';'^CareIe3a  driving. 

1.  In  an  action  for  pers<mal  injorlea  suffered 
^'  from  being  struok  by  a  dray,  the  evidence  was 
that  plainufl  attempted  to  oron  the  street  about 
■t-Rw  dkirJc,  and  that  several  drays  were  passing  rapid- 
ly, whieh  he  avoided,  when  another  turned  sud- 
aentj  and  raj^dlyontof  a  side  street,  and  knocked 
him  down.  The  street  was  paved  with  stone,  and 
the  noise  of  tbe  passing  drays  prevented  plaintiff 
from  hearing  the  apts-oaoh  of  toe  one  that  stmok 
him.  Plainufr  couia  have  seen  down  the  street 
from  which  the  dray  came  had  he  looked.  Sev- 
eral of  defendants^  drivers  were  fined  for  fast 
driving  about  this  tdme,  and  the  evidence  tended 
to  show  that  it  was  their  dray  which  atmck  plaln- 
Mff.  Held,  that  the  evidence  waa  soffloient  to 
sostain  a  verdict  fbr  plaintiff,— Urr  r.  Uaiabold, 
(Oa.)  11  a.  E.  778. 

Dangeroni  premises. 

S.  The  engineer  of  a  steamer  moored  at  de- 
fendant's oraling  pier  was  killed  by  falling 
through  an  opm  coal  chute  in  the  pier.  Tbe  evi- 
dence showed  that  in  all  coallnff  piers  the  chutee 
were  left  open ;  and  experts  testified  that  to  covei 
them  up  wottld  iDcrease  the  danger  from  them. 
Uoreover,  It  appeared  that  eleotno  lights  were  so 

E laced  on  ^fenduit's  pier  that  the  chutes  could 
e  seen  as  plainly  at  nigbt  as  by  day.  The  pier 
was  in  other  respects  constmcted  in  first-class 
foaamiT.  field,  that  there  was  no  negligence  on 
defendant's  part —Stewart's  Adm'r  t.  Newport 
new*  ft  ML  vTr.  Co.,  (Va.)  U  8.  K.  885. 
Contributory  negligence. 

8.  Where  defendaut  demurred  to  plalnttlTa 
evidence,  wbicli  showed  that  defendant  was  guilty 
of  the  negligenee  wbicti  caused  plaintiff's  Injury, 
but  further  proved  that  plaintiff  was  guiltv  of  con- 
tributory negligence,  tbe  court  Bhoola  sustain  de- 
fendant's demurrer:  or  o^^ht,  on  motioo  of  de- 
fendant, to  exclude  from  the  jiuy  all  of  plaintiff's 
evidence.— Oeriti,*a  Adm'x  t.  Baley,  (W.  Va.)  11 
a  E.  001. 

4.  It  is  for  fhe  jury  to  determine  whether 
plelnUff  was  guilty  01  oontribntwy  negligence  In 


, 

■iV.' 


not  looking  and  listening  before  attenwting  to 
cross  a  street— Orr  r.  (^raoold,  (Ga.)  11  B.  B. 
778. 

6.  Tbe  engineer  of  a  steamer  which  was 
mowed  at  a  coaling  pier  was  told  by  the  health 
ofBoer  that  the  pier  was  a  dangerous  place,  as 
the  coal  (^utes  were  all  uncovered,  ana  that  « 
messenger  would  be  sent  to  conduct  Um  when  It 
was  time  for  him  to  go  upon  the  pier  to  look  aft- 
er the  weighing  of  the  ship's  coal.  The  engineer, 
however,  immediately  went  on  the  pier,  walked 
atong  the  ear  track,  fell  through  one  of  the  ooal 
ohntes,  and  was  IdUed.  There  were  lights  b» 
piaoed  as  to  plainly  show  plank-vralks  along  th» 
sides  of  the  track  and  also  tbe  chute  tbrougb 
which  he  fell.  The  engineer  had  previously  been 
on  this  and  other  OMling  piers  in  which  tb» 
chutes  were  always  left  open.  Held,  tnat  he  waa 

Kiltiy  of  oontrtbutory  negligence,  and  there  can 
no  recovery  for  his  death.— Btovrart's  AdmV 
T.  Newport  Now*  ft  H.  T.  B.  Ca,  (Vft.)  U  &  B. 
685. 

Pleading. 

0.  Wherea  complaint  all^esthatplalntlffwaa 
injured  by  the  gross  negllgenoe  of  defeodant** 
servants,  without  alleging  that  the  injury  was  In- 
flicted wlllfuUy,  wantonly,  or  through  malioe,  th» 
word  ''grosB''must  be  treated  as  a  mere  expletive; 
and  a  finding  that  plaintiff  was  injured  "as  al- 
leged "  will  be  regarded  as  an  afflnuatlve  respons» 
to  an  issue  whether  defendant  failed  to  exerois* 
ordinary  care. — UoAdoo  v,  Klt^mond  &  D.  R.  Ca, 
(N.  C.)  11  S.  E.  816. 

7.  Where  the  Jury  also  find  that  plaintiff  con- 
tributed to  tbe  injury,  the  latter  is  not  entitled  t» 
a  judgment  non  obstante  veredicto  on  the  ground 
that  contributory  negligence  does  not  absolve  a  de- 
fendant wbo  Is  willfully  nafdlgenk  as  the  vrillfni. 
negligence  was  not  well  pleaded.  — HcAdoo  T.  Bloh- 
mood^A  D.  R.  Co.,  (S.  C)  11  8.  B.  81S, 

8.  In  an  action  by  the  driver  of  a  horse  against 
his  employer  for  an  injurv  received  from  a  kick  of 
tbe  horse,  while  driving  it  in  the  course  of  his  em- 
ployment^ plaintiff  need  not  allege  ignorance  of 
tbe  vicious  and  unruly  nature  of  the  horse,  as  hi* 
knowledge  of  such  facu  Is  matter  of  defense.— 
Donahue  v.  Enterprise  B.  C!a,  (8.  a)  U  &  E.  S& 

Eridenoe. 

9.  On  a  question  as  to  the  oontrllmtory  neg- 
llginice  irf  one  whose  death  was  alleged  to  b» 
caused  by  the  negligence  of  a  railway  company, 
evidence  that  deceased's  "character  was  that  of  & 
prudent  and  cautions  man"  was  improperly  ad- 
mitted.—Atlanto  ft  W.  F.  By.  Ca  r.  Newtoo, 
(Qa.)  U  B.  B.  710. 

KEOOTIABLB  INSTKU  MENTa 

Acoeptanoe  of  UU  of  exchange^  see  OornW^ 

ment,  S. 

Action  on  draft,  see  Pleading,  i. 
Indorsement  by  partner,  see  PortnerAip,  4. 
Restraining  coUeotlon  of  dMok,  bona  fide  parcdia^ 
ers,  see  JriifuncHon.  9. 

Interpretation— Agreement  to  renew. 

1.  A  wife  executed  a  note,  the  date  of  which 
was  left  blank,  payable  to  her  husband  120  days- 
from  date,  and  reciting  that  It  was  "  neg<otiabl» 
and  payable"  at  a  designated  bank.  The  bus- 
band,  as  part  of  tiie  same  transaction,  indMsoA 
the  note  to  a  third  person,  who,  at  the  same  time, 
executed  a  written  instrument  which  recited:  **It 
is  agreed  by  the  undersigned  that  the  said  nota- 
Is  to  be  received  or  carried  by  me  for  three  years, 
If  the  said  [wife]  should  need  that  time  to  pay  it 
In,  or  a  less  time;  tbe  interest  to  be  paid  by  fuid 
[wife]  at  every  renewal. "  Held,  that  the  blank 
date  of  tbe  note,  and  the  faot  that  It  had  been 
made  negotiable  and  payable  at  the  bauJc,  showed 
an  intent  to  have  the  note  discounted  by  the  bank, 
and  that  it  was  intrusted  to  the  indorsee  for  thai 
purpose;  he  obligating  himself  to  renew  it  at  the- 
eiiplration  of  each  p^od  of  120  days,  and  thus- 
to  carry  it  for  three  years.— Solenberger  T.  Oil- 
bert's  Adm'r,  (Ta.)  11  a  E.  788w 
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5.  The  Indorsee  having  Mteed  to  renew  the 
sote  for  three  years  tor  the  wffe'a  benefit,  the  re- 
cital In  t^e  agreement  that  the  Interest  waa  to  be 
-paid  by  the  wife  *«t  every  renewal  "does  not  cast 
«a  absolute  liability  on  her  to  pa^^the  latra«st  120 
4ays  from  Uie  time  she  signed  the  note,  In  Uie  ab- 
sence of  Its  renewal.— Solenberger  T.  OllberVs 
Adm'r,  (Va.)  11  8.  B.  7B9. 

XfiiBot  Of  bill  of  exchange  as  assigii- 
ment. 

8.  Anordlnaryblllof  exchange,  drawn  against 
ttoiwrticular  fund,  does  not  operate  as  an  asaign- 
nent,  legal  or  equitable,  to  the  payee  of  aa  ao- 
«OQDt  due  from  the  drawee  to  the  drawer;  nor 
•can  It  be  made  so  to  operate  by  parol  eviaenee 
-that  the  drawer  Intended  that  it  should. — Baer  t. 
'English,  (Oa.)  11  a  E.  158. 

Acoommodatlon  paper. 

4.  Defendants,  by  way  of  acoommodauon, 
«lffned  a  promissory  note  In  blank,  and  delivered 

It  to  certain  of  the  makers,  who  filled  in  their 
names  as  payees.  Held,  that  defendants  -were  11- 
■ahle  on  the  note  as  against  a  bonafide  purchaser 
tbeieof  fnr  ralae.— Norfolk  NaL  Kuk  7.  OrifBn, 

(N.  a)  11  S.  E.  lOM. 

7»tent-rlght  note— Vallnre  of  consider- 
atloD. 

6.  In  an  action  on  a  note  given  for  the  ez- 
4tltt8ive  right  to  sell  a  patented  cotton  planter  in 
certain  counties,  defeodaDt  pleaded  total  failure 
<of  oooslderation  and  testified  that  as  part  of  the 
■oonsideratlou  of  the  note  plaintiff  agreed  to  fur- 
Aish  him  a  eomidete  model  of  the  machine,  and 
to  arrange  fnraplaoe  where  Itoonld  be  manufact- 
wed,  boUi  cf  which  be  f^led  to  do;  but  defend- 
ant also  testified  tlmt  the  patent  was  a  good  one, 
«nd  he  made  no  offer  to  return  the  right  granted, 
field,  that  the  evidence  was  insafflcleat  to  suslain 
■the  plm  of  total  failuzs  of  oonsidenAttm.— Hocna- 
bj  T.  Butts,  (Ga.)  U  a  B.  8«. 

Bights  of  bcma  fide  pnrohaaer. 

6.  Where  a  bank  purchases  a  note  for  value 
and  before  matarlty,  it  Is  not  affected  by  a  failure 
«f  consideration  of  which  It  had  do  notice  at  the 
-time  of  the  purchase.- First  Kat.  Bank  t.  Ander- 
son. (S.  a)  11  &  K  879. 

Actions — Pleading  and  ertdenoe. 

7.  There  la  no  error  In  striking  out  b  plea  that 
the  amounts  sued  for  on  a  note  are  not  due,  where 
"there  Is  an  agreement  that  the  whole  amount  ol 
"the  note  stLould  become  due  and  payable  on  de- 
fendant's failure  to  pay  any  part  when  due.— Ell- 
crease  T.  Johnson,  (Qa.)  11  S.  B.  U70. 

8.  In  an  action  on  a  note  of  a  partnership, 
where  no  question  is  raised  by  plea  or  evidence  aa 
to  the  authoriij  of  tiis  aotlre  partner  to  «xeoute 
the  note.  It  la  error  to  Inatmct  that  IwA  of  au- 
thority might  be  shown  under  the  ^ea  of  the 
^Obwal  issue,— Barwick  t.  ^b,  (Qik)  11  B.  &  87L 

 Instmotlonfl. 

Bl  The  mere  fact  that  a  negotiable  note,  sued 
■on,  the  execution  and  indorsement  of  which  are 
not  Questioned,  was  obtained  from  the  maker  by 
Irauo,  will  not  justify  the  refuse  to  charge  that 
there  Is  DO  evidence  to  rebut  the  presumption  of 
■ownership  raised  by  its  productioa  on  the  trial. — 
Applegartb  v.  TiUery,  (N.  C.)  U  &  B.  500. 

Negrroes. 

Ctoe  Slavery. 

Vewly-Dlacovered  Byidence. 

See  NewTrial,  12-16. 

ITEW  THTATh 

In  criminal  cases,  sea  Criminal  Law^  BS-60. 

"When  granted. 

1.  In  a  case  iuvolrlng  some  diflJcult  le^l 
■questions  not  fully  argued,  a  Jiudgment  granting 
a  first  new  trial  Is  affirmed.— Toulmln  t.  Aubrey, 
<aa.)  11  8.  B.  600.  - 


5.  Where  a  motion  for  a  new  trial  la  ordered 
la  term  to  be  heard  at  chsmliers  on  a  certain  day, 
and  on  such  day  the  hearing  Is  continued  to  the 
first  day  of  an  adjourned  term  of  the  ooortk  the 
motion  may  be  beard  at  any  time  daring  auch  ad- 
journed term,  without  any  further  oontlnuancei— 
HlgglDbotham  t.  Campbell,  (Ga.)  11  S.  £.  10S7. 

&  The  dlscretJon  of  the  trial  court  In  graatiog 
a  first  new  trial  for  errors  or  Inaccuracies  in  Its 
charge,  which  may  have  mlslpd  the  jury,  will  not 
be  interfered  with,  though  the  charge,  ecoiBtrued 
as  a  whole,  is  in  the  main  oorrecL — Higglnbotham 
T.  Campbell,  (Ga.)  11  8.  E.  1037. 

4.  An  appellant  who  has  not  bean  ffullty  of 
lachea  is  entitled  to  a  new  trial  where  the  trial 
Judge,  by  reaaon  of  the  loss  of  his  notea  and  of  the 
uneoded  answer,  is  unablo  to  aettta  (h«  case  oa 
appeal.— Owens  T.  PutOB.  (N.  G.I  U  fiL  B.  KS. 

Application. 

6.  Where  a  movant  for  a  new  trial  la  allowed 

until  the  next  term  to  complete  a  brief  of  evidence, 
but  he  does  not  present  it  for  the  approval  of  tbe 
udgs  until  the  second  term  thereafter,  the  motion 
8  properly  dismissed,  although  tbe  hearing  <tf  the 
motion  la  regntariy  continued  unUI  ancb  aeooad 
term.- Ullner  v.  Burrus,  (Oa.)  11  S.  EL  lOOllL 

0.  Act  Oa.  ITor.  la,  1889,  amending  aectlon  8719 
of  tbe  Code,  which  defines  the  time  for  making  ap- 
plications for  new  trials,  does  not  apply  to  cases 
peodiag  and  untried  when  the  amendu^  act  was 
passed ;  such  cases  being  excepted  therefrom  hf 
the  terms :  "Provided,  that  the  provisions  of  this 
at^t  shall  not  apply  to  cases  now  pending  in  which 
motions  are  made  for  new  trials. " — Smith  t.  Da- 
vis, (Oa.)  11  a  B.  lOM. 

 ITotice. 

?.  Where  a  motion  for  a  new  trial  was  wrftta 
out  during  an  adjournment  of  t^e  court  on  ae- 
count  of  the  sickness  of  the  judge,  bat  tbe  ruls 
ntet  against  plaintiff  was  granted  on  an  ad- 
journed day  at  tb.«  tsnn,  every  defect  axlating 
prior  to  the  granting  of  the  rule  ts  cured  there- 
by, and  the  motion  will  be  considered  as  mads 
in  term,  and  not  in  Tacatioo.- Duggar  t.  Bast 
Tennessee,  V.  ft  O.  I^.  Co.,  (Ga.)  U  tL  B.  81L 

Bnlings  on  evldenoe. 

8.  BmMT  In  the  exoluslon  of  testlmoiv  la  not 
ground  tor  setting  aaide  a  Judgment  of  nonsuit, 
where  it  appears  that,  if  the  testimony  had  been 
admitted,  plaintiff  would  stiU  have  failed  to  make 
out  a  prima  faoie  oassu— Buffin  v.  OvvrtVi  (M.  C) 
11  S.  E.  351. 

ObjeotionB  to  verdiot. 

9.  In  au  aoUoa  on  two  promlsaorr  notea  glvea 
In  payment  of  a  running  aooount,  where  the  evl- 
denoe shows  that  the  account  has  not  been  entirely 
paid,  it  Is  not  an  abuse  of  discretion  for  the  trial 
court  to  set  aside  a  verdict  In  defendant's  favor, 
and  to  grant  a  new  triaL— Collins  v.  Wilcox,  (Qa.) 
11  S.  E.  L42. 

10.  WberepIalntUFlntrovereleotatotakean  al- 
ternative verdict  for  the  property  aued  for  or  itt 
value,  as  provided  by  Code  Ga.  i  8028,  and  the 
court  Instructs  the  Jury  to  render  an  alternative 
verdict,  a  new  trial  vrill  be  granted  where  the  Jury 
render  a  verdict  simply  for  the  propertj.— Bnidlfliy 
T.  Burkett,  (Ga)  11  S.  B.  m 

 ExoesBive  damages. 

11.  In  an  action  agidnst  a  railroad  company, 
piaintifl's  eridenoe  was  that  while  uncoupling  a 
car  the  train  moved,  and  his  arm  was  oaogbt  aad 
broken ;  that  the  injury  was  caused  by  a  defective 
bumper;  that  he  followed  the  aurgeon'a  direo* 
tionsin  the  care  of  the  wounded  arm,  which,  when 
he  recovered,  was  not  as  strong  as  the  other; 
and  that  he  was  not  making  as  high  wages  as  be 
did  before  the  injury.  Defendant's  evidence  was 
that  plaintiff  went  between  the  cars  while  in  mo- 
tion; that  the  bumper  was  not  defective;  that  his 
arm  was  not  broken:  that  he  did  not  take  proftft 
care  of  it;  and  that  he  was  as  strong  as  befora 
The  jury  found  for  plaintiff  In  tbe  sum  of  8750. 
fiCM,  that  it  was  within  tbedtscretlonof  theoonit 
to  refuse  a  new  triaL  —Georgia  Pao.  Bj.  Co.  r. 
ITMver,  (Ga.)  11  &  B.  «li,  ^ 
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Kewly-dlsooTered  erldenoo. 

18.  A  now  irial  will  not  be  granted  to  Introdnce 
newly-dlscorered  evideooe  to  prove  admiaaioot 
■imilar  to  those  already  Id  eTideaoe.— Hawkina  v. 
Eermode.  (Qa.)  11  &  E.  680. 

18.  ^bere  one  party  teatiflea  tiiat  he  has  paid 
oat  mooey  of  his  own  tor  the  other  par^,  at  the 
request  of  the  latter,  but  does  not  remember  to 
whomhepaid  tt,and  theseoond  par^dentes  this, 
and  testifies  that  all  the  money  the  first  party 

Said  ont  was  the  money  of  the  second  party,  the 
iscovery  of  a  reoelpt  from  a  third  person  to  the 
first  party  for  moaeyTAld  out  forthesecoad  party 
is  not  ground  for  »  new  trlaL-^^ogrin  t.  Parka, 
(Oa.)  iTa.  B.  m. 

14  On  an  lasne  as  to  the  genuloenesa  of  an  Is* 
doraement  of  a  note  purporting  to  have  been  at* 
tested  by  W.  L.  SmUh,  William  Smith  testified 
that  no  indorsement  was  made,  that  he  witnessed 
none,  and  that  his  name  waa  not  W.  L.  Smith. 
Two  witnesses  stated  that  he  told  them  that  be 
bad  attested  it.  Held,  that  newly-diB(x>Tered  evi- 
dence that  be  bad  signed  another  wriUng  as  W. 
L.  Smith,  and  that  thehaadwritiag  was  the  same, 
was  merely  cumulative  and  Impeaching,  and  not 
decisive,  and  that  It  did  not  require  a  new  trial.— 
Carder  r.  Bank  of  West  Yixginia,  (W.  Ya.)  U  8. 
B.  7lft 

IB.  On  an  Isaae  as  to  the  exeontlon  of  an  tB> 
dorsement  purporting  to  have  been  attested  by  a 
subscribing  wltneas,  the  latter  testified  that  hia 
aignature  was  not  genuine.  On  a  ihowlog  that  he 
had  stated  to  the  adverse  party  that  the  uidors»^ 
ment  waa  made,  and  that  he  witnessed  It,  a  new 
trial  was  asked  for  the  newly-discovered  evidence 
of  one  who  was  present  when  the  indorsement  is 
alleged  to  have  oeen  made  and  attested.  Held, 
that  plaintiff  had  no  rightto  rely  on  the  statement 
of  the  witness,  and  a  now  trial  canuot  he  had  with- 
out a  showing  of  diligence.— Carder  t.  Bank  of 
West  Virginia.  (W.  Va.)  11  8.  E.  716. 

16.  In  an  action  for  personal  injuries  caused  to 
a  freight  conductor  while  uncoupling  oars,  defend- 
ant gave  evidence  based  on  observation,  without 
taking  the  grade,  that  the  track  at  the  place  of 
the  Injury  waa  about  level,  not  deeming  it  neoes- 
aary  to  ascertain  the  exact  grade,  being  led  to  be- 
lieve by  the  allegations  in  plaintiff's  petition  that 
he  would  attempt  to  prove  that  Uie  engine  caused 
the  train  to  lurch  suddenly.  After  uTe  trial  de- 
fendant discovered  by  measurement  that  there  was 
a  grade.  Held,  tbat  it  was  not  error  to  grant  a 
new  trial  on  the  ground  of  newly-dlaoovered  and 
muterial  evidence.— Kane  T.  SaTaoudl,  f.  ft  W. 
By.  Co.,  (Ga.)  11  S.  E.  4W. 

Non  CompoB  Mentis. 

Bee  Infonftv. 

Koiualt. 

Bee  Praetlee  in  Civil  Caaet, 

Notice. 

Of  appeal,  see  Appeal,  14. 

application  for  receiver,  see  Reeelioer$t  4 

closing  private  way,  see  Wiwt,  S. 

discontinuance  of  road,  see  Highway*,  4 

dIasolutloD  of  firm,  tee  Partnership,  6. 

election,  see  erections  and  Voterg,  1. 

motion,  see  MortangeSy  13;  New  Irint,  7. 
To  priDdpaL  see  Prutoipoi  and  AirniU  9. 

produce  books,  see  Practice  in  CMl  Cant,  8. 


NTTISAKCQS. 

Pablio  nulaanoe. 

1.  The  aingliig  of  a  ribald  song  oontalnlng  the 
stanza  charged  in  the  Indictment^  In  a  loud  and 
boisterous  manner,  on  the  public  streets,  in  the 
presence  of  divers  persons,  continued  for  the  space 
Of  10  mlnute%  is  a  nuisance^  though  the  apeolal 
wOTda  charged  may  not  have  been  repeated.— Btate 


Frlvate  and  mixed. 

S.  FetltioueraUegedthatitwastheowueraf  a 
strip  of  land  ISO  feet  wide,  on  urtiicdi  tt»  ndlroad 
track  waslald;  that  defendants  were  constructing 
a  aaw-mill  at  a  point  where  it  may  tw  necessary  to 
put  in  sidings,  with  which  the  saw-miU  would  In- 
terfere; tbat  the  mlU,  its  products,  ud  aawdust 
woiUd  be  liable  to  be  set  on  fire  by  sparks  from  pe- 
titioner's engines,  whereby  petitioner's  road-MA 
would  be  destroyed;  and  that  the  ereoUon  of  th* 
mill  would  be  a  continuous  nniaanoe  which  conld 
not  be  estimated  In  damages.  Held,  tbat  ther» 
was  no  abuse  of  discretion  in  denying  a  temporary 
injunction.— East  Tenneasee,  V.  ft  &.  ta.  Oik  T> 
SeUera,  (Ga.)  U  &  B.  548.  ^ 

Noncupatlye  Will. 
6eeiriU«,L 

Oath. 

Anlliori^  to  adnlnlater,  see  Petjwyi, 
Office  and  Officer. 

Bee  CUrk  nf  Court;  Judge;  JuMtca  qf  the  Peae*;- 
Sherifft  and  Conatablee;  States  and  Statm 
Oiftoert. 

Prooeedluga  to  try  title  to  ottoe^  eee  Quo  Wof^ 

ranto. 

Opinion  Bvidenco. 
See  Artdenoe,  12-14. 

Ordinance. 

See  JAuiteliMl  CorporatUm*t  Mb 

Oysters. 
Right  to  take,  see  FMuriet, 


FABEITT  AND  CHILD. 

Bee,  also,  Otutrdian  and  Ward;  Inftmaih 
Conveyanoes  between,  see  jnmidulmt  Cowcip 

anoM,  7. 

Ciutody  of  children. 

On  the  petition  ot  a  mother  that  her  iafaot 
daughter,  who  has  been  for  several  years  In  th* 
care  and  custody  of  defendant,  be  apprenticed  t»- 
her  husband,  the  clerk  of  the  sopertor  oourt  baa 
no  authority  to  apprentice  the  child  to  defendant 
aa**Uie  moat  snltable  peraon  to  raise  and  oare''for 
bar,  under  Aot  N.  a  1888,  e;  1«.  ooaoendng  "Indl- 
gMitand  ottierBpprentioes,**wiMn  the  ehflddoea- 
not  oome  within  any  of  the  five  classes  of  Indigeni 
orphans  and  friendless  children  specified  in  the  aot; 
and  the  mother  herself.  If  asoitable  person,  wUlll» 
awarded  the  etutody  of  Iter  child.— Aahby  r.  PeaeL 
(K.  a)  11 S.  E.  IW. 

Parol  Evidence. 
BeeArldence,a»-M. 

PABTIES. 

Absence  of  party,  see  Continuance,  8,  ^ 

Adding  by  amendment,  see  PleadirtQ,  4,  5. 

In  action  byadmlnistntor,  seeJbMrutortond^A- 
mtniirtrnt'rrs,  20. 

 for  partition,  see  Partttfoti,  4. 

 to  enforce  lien,  see  Jlfechonict*  Lient,  8. 

 to  subject  decedent's  land  to  payment  of 

debta,  see  Executore  and  .Administrators,  86,  Ml, 

To  deec^  see  Deed,  8. 

Interest  in  cause  of  action. 

1.  Aot  Ga.  Nov.  7, 1889,  retioired  tlw  mllKMlft 
therein  nuned,  under  certain  oondltlona,  to  run 
through  the  town  of  T.,  prorlded  that  the  of  Uzena 
of  T.  aboDld  pi^tbeexooM  of  the  cost  of  that  ront» 
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«Ter  UM  one  propOBed  tir  th*  rAUnMtd  oompany. 
Held,  that  tbe  <dUseii*  of  x.  have  saoh  an  Interest 
in  the  piemUea  as  will  enable  them,  or  a  part  of 
tbem  as  representtoff  tiie  wbole,  to  maintain  a  suit 
to  enjoin  tne  nilroad  company  from  violating  the 
act— MaooQ  ft  B.  £L  Co.  r.  Stampa.  (Ga.)  11  & 
E.442. 

Ifeoessary  parties. 

2.  One  who  parohaeea  land  with  noUoe  of  an 
«quity  in  a  third  person  U  a  necesftary  party  to  a 
suit  av  BQcb  third  person  to  enforce  his  equity, 
brought  before  such  purobaae,  If  relief  by  way  of 
aale  of  the  land  is  given,  unless  it  appear  either 
that  he  had  notice  of  the  suit  pending  at  the  time 
of  bis  purchase,  or  that  notice  of  lU  pendens  had 
been  recorded  under  Code  W.  Va.  o.  189,  |  IS,  be- 
fore such  purchase.— Barrett  t.  HoAllister,  CW*. 
Va.)  11  S.  E.  3% 

Defect  of  pfurUw— Bow  taken  advan- 
tage of. 

8.  In  attunu>«tt,  the  noD-]oInder  of  a  oo-oon 
tractor  as  defendant  can  be  taken  adrantage  of  only 
by  plea  in  abatement,  verified  by  aflSdavit,  where 
the  omission  does  not  appear  on  the  face  of  the 
declaration;  and  defendant,  after  pleading  tbe 
general  Issne,  onnnot,  at  the  trial,  tsl^  advantage 
of  such  non-Joinder,  on  theground  of  variance  be- 
tween allegata  and  probata,  though  it  appears 
that  plaintiffs  knew  of  the  Joint  liability  before 
torlngingtbeaotlon.— WiUsonv.]loConnlck,(Va.) 
118.  BTimi. 

PARTITION. 

"Who  may  maintain  action  for. 

1.  Where  the  parties  claim  under  a  common 
flonrce  of  title,  a  motion  to  Qoosult  because  the 
pliUnttff  had  not  shown  a  perfect  Utle  in  himself 
was  properly  overroled.— HcQowan  t.  Beed,  (S. 
C.)  11  B.  K  885. 

2.  Upon  showing  good  cause,  partition  may  be 
ordered  at  the  instance  of  a  creditor  holding  an 
absolute  deed  from  one  of  the  tenants  in  common 
as  security  for  a  debt;  but,  without  good  causey 
partition  in  opposition  to  tiie  will  of  the  debtor  of 
such  creditor  should  bs  denied.— Weloh  T.  Agar, 
<aa.)  11  B.  E.  Itf. 

8.  Where  land  was  conveved  by  N.  to  A.  ft  B., 
reserving  a  life-estate  therein  on  tbe  face  of  the 
deed,  and  one  of  s^d  remainder-men  files  a  bill 
during  tbe  llfe-Ume  of  the  llfe-tenaat,  pn^ring  a 
parUtioo,  and  the  life-tenuit,  who  is  made  a  party 
oefteidant,  files  his  answer  consenting  to  said  par- 
titi<m,  and  waiving  his  right  to  the  possession 
thereof,  a  petition  may  be  decreed  between  the 
remaisdAr-men.— Bioa  t.  Hixon,  (W.  Va.)  11 S.  B. 
lOCM. 

.Parties. 

4.  A  trostes  who,  by  the  deed  of  trust,  has  a 
power  of  sale  and  reinvestment,  is  aproper,  though 
not  a  necessary,  party  in  a  proceeding  to  ^rtitlon 
the  premises  among  the  benefloiarlc*.— Weloh  v. 
Agar,  (Qa.)  11  S.  £.  148^ 

f  leading. 

b.  A  petition  for  partition,  which  alleges  that 
petitioners  and  defendant  are  tenants  in  common 
of  the  land,  and  admits  that  defendant  is  in  pos- 
session, claiming  the  share  of  one  co-tenant,  but 
does  not  admit  that  be  clainu  to  be  sole  seised,  does 
not  Impliedly  admit  that  defendant  resists  peti- 
tioner's claims,  and  is  not  demurrable,  as  not  al- 
leging that  petitioners  are  in  possession,  aa  de- 
fendant's possession  is  that  of  his  co-tenants. — 
^cOiU  V.  Bule,  (N.  (J.)  11  S.  £.  28^ 

6,  A  petition  for  partition  which  alleges  that 
petiilouers  and  defendant  are  tenants  in  oonunon, 
and  in  possession  of  the  land,  and  the  necessity  of 
a  sale  for  partition,  is  not  demurrable  because  It 
also  alleges  that  petitioners  and  defendant's  as- 
signor are  next  of  kin  and  heirs  at  law  of  a  certain 

Eirson  and  his  children,  who  all  died  seised  of  the 
od  intestate  and  without  issue,  such  allegations 
being  redundant.— McGiU  T.  Bale,  (N.  U  B.  B. 
SSi. 


Decree. 

7.  An  order  for  the  partltloD  of  tbe  real  ea- 
tate  of  an  intestate  is  premature  vben  made  ba- 
fore  it  has  been  regularly  shown  to  tbo  ooort 
that  the  debts  of  the  Intestate  have  been  paid  or 
nrovlded  toe,  as  leqnired  1^  Cinmit  Gofort  Bnla 
8.  O.  55.  Booh  error  la  not  oaced  by  a  reoital  in 
the  wdertltat  It  Is  '■wfthoat  pfrejadloe  to  tbe 
rights  of  creditors.  "—Williams  t.  Mallory,  (S. 
C.)  11  a  B.  1068. 

8.  An  order  directing  partition  of  tbe  land  of 
an  intestate  between  his  widow  and  heira,  aar- 
ing  the  rights  of  homestead,  is  inconsistent  with 
a  subsequent  order  directing  the  assignment  of 
the  homestead,  saving  the  rights  of  ,the  distrib- 
utees, nnder  the  partition,  and  both  ordera  are 
rendered  praotioalW  ImnieratlTS.  — WilUans  T. 
Haliory,  (8.  C.)  118.  B.  1088. 

Allotment. 

9.  Where  one  tenant  In  common,  by  a  doed 
conveying  a  c«7tidn  portion  of  the  land  by  metea 
and  bounds,  has  oonreyed  her  entire  ondiTifled 
interest,  and  the  other  tenants  bring  an  action 
for  partition  of  the  land,  the  court  will,  as  far 
as  oonsistout  with  the  interests  of  such  tenants, 
set  apart  to  the  grantee  tbe  pwtion  embraced  in 
the  deed  by  metes  and  botuids.— Yonos  t.  Ed- 
wards, (8.  6.)  U  8.  E.  lO06w 

Partition  between  remainder-men — ^Ao- 
oonntlng  for  rents  and  profits. 

10.  Where,  by  consent  of  a  life-tenant,  part!1i<m 
is  made  between  the  remainder-men,  an  acconnting 
between  tbem  of  tbe  rents  and  profits  shonld  not 
be  granted,  though  one  of  th^  may  have  been  In 
exclusive  possession,  as,  until  the  disclaimer  by 
the  life- tenant,  he  is  entitled  to  the  rents  and  prof- 
it8.-fiice  V.  Nixon,  (W.  Va.)  11  a  EL  lOOi. 
Charge  for  owelty. 

11-  A  charge  for  owelty  of  parUUon  la  not  dis- 
charged by  the  ezeoutioo  of  a  note  for  the  aamei, 
as  the  land  Is  the  sole  debtor,  and  the  note  will  ba 
regarded  as  only  a  coUatenl  seeiui^.— I>obtdn  v. 

iiez.(N.  ai  iis.B.a6a 

IS.  Where  defendant  is  made  a  party  to  n  mo- 
tion in  which  it  Is  adjudged  that  hud  claimed  by 

him  be  sold  to  satisfy  a  claim  for  owelty  of  parti- 
tion, and  no  appeal  is  taken,  be  cannot  afterwaida 
set  up  as  a  defense  that  the  claim  had  already  tkeea 
disohareed  by  the  execution  of  a  note.— i>obbin  v. 
Bex,  (N.  C.)  11  S.  E.  960. 

18.  A  Charge  on  land  for  owelty  of  partition  fol- 
lows the  land  into  the  hands  of  a  purcbaser  from 
the  person  to  whom  it  was  allotted;  and  tlio  ataifr- 
ute  of  limitations  does  not  run  ag^nst  it,  as  the 
possession  is  not  adrerse.- Dobbin  t.  Bex:,  (K.  C) 
11  S.  E.  260. 

Costs. 

14.  In  an  action  for  partition,  brought  against 
one  claiming  under  a  oonveyanoe  from  one  of  sev- 
eral tenants  in  common  by  the  other  tenanta,  it 
Is  in  the  discretion  of  the  court  to  tmpoae  on  de- 
fendant a  portion  of  tbe  costs. — ^Toong  T- 
wards,  (S.  U)  11  S.  K  1006. 

FAItTZSEBSHIP. 
Right  to  homestead  exemption,  see  HomftCecBd,  OL 

What  constitutes. 

1.  An  agreement  between  twopersonsbywliicla 
one  of  them  advances  the  capital  and  the  other  per- 
forms the  senices  necessary  to  carry  on  a  busi- 
ness, the  capital  to  ba  paid  out  of  the  partnership 
stock,  and  the  balance,  after  payment  of  expenses, 
to  be  equally  divided  as  profits,  constitutes  them 
partners.— Southern  TertaUser  Co.  v.  Beunes,  iN. 
C.)  11  8.  E.  407.* 

3.  In  such  case,  the  simple  fsot  tbat,  the  part- 
ner who  advances  the  capital  charges  interest  on 
it  cannot  chanee  the  relation  of  partnership  to  that 
of  creditor  ana  debtor, — Southern  Fertilizer  Co.  t. 
Reames,  (K.  C.)  11  8.  K  407. 

Action  for  refusal  to  form  partnerslilp. 

S.  The  declaration  In  an  action  fbr  breadk  of 
contract  alleged  tfaatd^andanteontKactedto  tam 


Digitized  by 


Google 


INDEX. 


1167 


ft  partnenhtp  with  plaintlfF,  and  to  fornlsli  tbe 
»pIUl  to  oaiTT  on  tne  bu&ioess,  which  was  to  be 
maiiafred  plaiDtifl;  that  on  tbe  f^th  of  this 
M>Dtraot  plaintiff  gave  up  a  salaried  position,  and 
that  afterwards  defendant  refused  to  perform  his 
[>art  of  contract,  whereby  olaintls  was  dam- 
ised.  Held,  that  an  action  lies  for  the  breach, 
and  the  declaration  is  not  demurrable. — ^liann  v. 
Bowen,  (Oa.)  U  S.  B.  862. 

Power  of  partner  to  bind  firm. 

4.  Where  a  note  past  doe,  and  parable  to  » 
irm,  is  transferred,  by  indoraement  in  the  firm 
lame,  by  one  partner,  is  payment  of  his  Indtvidoal 
Icbt,  witbout  the  knomeoge  or  consent  of  the 
)tber  partner,  and  tbe  indorsee  knows  of  tbe  ei- 
stenoe  of  the  firm,  the  asstonment  Is  void  In  re- 
spect to  the  ntrtnerriilp.— Hartness  t.  Wallace, 
lit.  G.)  11  S.  E.  S59. 

5.  A  partner  who  shares  the  profits  ot  the  firm 
snainesB  with  knowledse  that  realty,  held  In  the 
partnersbip  name,  has  been  mortgaged  to  secure 
advances  which  were  used  in  tbe  partnership  bus- 
iness, and  sliares  tbe  proceeds,  will  not  be  heard, 
Id  an  action  to  foreclose,  to  assert  for  the  first 
time  that  his  partner  executed  the  mortgaffewitb 
mt  hia  authority,  knowledge,  or  ooDseuB,— ftaU- 
las  T.  Bennett,  (S.  C.)  11  EUB.  988. 

Liability  of  retiring  partner — Notloe  of 
dissolution. 

6.  In  an  action  to  charge  a  retired  partner  as  a 
nomber  of  a  firm  which  after  hta  retirement  con- 
tinued to  use  the  old  firm  name,  evidence  that  no- 
:.ice  of  the  dissolution  of  the  partoersbip  was  pub- 
.ished  in  one  issue  of  a  paper  not  shown  to  have 
Men  a  paper  of  general  circulation,  and  tbe  notice 
30t  being  shown  to  have  been  inserted  in  a  prom- 
.nent  part  of  tbe  paper,  is  not  suIGcient  evidence 
>t  notify  to  the  general  pnbllo  of  such  dissolution 
»  go  to  the  jury.— ElUaon  T.  Sexton,  (N.  U.)  11  B. 

Surriviag  partnar  —  SetOement  of  florm 
aooonnts. 

7.  Where,  in  answer  to  a  bill  by  the  snrvlT- 
xig  partner  to  enforce  against  tiie  lands  of  a  de- 
based partner  the  lien  of  a  Judgment  In  favor  ot 
tie  partnership,  it  is  alleged  that  the  partnership 
.8  largely  indented  to  the  estate  of  the  decedent 
Jxere  should  be  a  settlement  of  the  partnership 
iccormta,  as  the  heirs  and  devisees  are  entitled  to 
lava  the  decedent's  debts  paid  out  of  the  personal 
istatB  as  far  as  possible  before  the  real  estate  la 
rabjected  thereto.— Kllbreth  t.  Roota*  Adm*r, 
[W.  Va.)  11  8.  B.  SI. 

PasaezLgezm. 

Carriers  of,  see  Caniera,  ll-SfL 


PAYMENT* 

See.  also,  ^ocord  aiul  Satl^ftmtton;  Convpro- 

Competen<grof  witness,  see  IFttiwM,  fll 
Of  mortgage,  see  Mortffases,  8. 

Bvidenoe. 

1.  In  an  action  against  tbe  maker  of  a  promls- 
Bory  note  found  among  the  papers  of  a  decedent,  a 
plea  of  payment  is  not  sustained  by  evidence  that 
Lbe  decedent  in  his  life-time  had  agreed  to  give  up 
a  note  against  defendant  in  consideration  of  a  deed 
to  some  land,  and  that  decedent  bad  thereafter 
crrmtroUed  the  land,  in  the  absence  of  evidence 
identifying  the  note  referred  to  in  the  agreemeob. 
—Collins  T.  Speoce,  (Oa.)  11  B.  E.  502. 

2.  An  allegation  in  the  complaint,  In  a  suit  to 
recover  land,  that  a  certain  sum  was  paid  In  full 
of  principal  and  interest  of  the  amount  due  on  the 
iand,  is  not  sustained  where  the  receipt  for  such 
payment  rodtes  that  It  was  for  part  of  the  land, 
and  the  amount  is  in  excess  of  mo  principal,  but 
ftbort  of  tbe  principal  and  interest  due. — lladdol 
r.  Bramlett,  (Oa.)  11  8.  E.  lati. 


Fresumfttion. 

8.  The  statute  of  presumpUons  tHev.  Code  "S, 
C  o.  OS,  S  10)  runs  dunag  tbe  absence  of  the  debtor 
&om  the  stata.-^AUton  t.  Hawkins.      a)  11  a 

4.  CkKle  Va.  |  2919,  provides  that  the  period  be. 
tween  April  17, 1361,  and  Januarv  1, 1869,  shaU  be 
excluded  from  the  computation  oi  the  tinie  within 
which,  by  soy  statute  "or  rule  of  lai^  It  may  be 
necessary  to  commence  any  action-  Meld  that,  In 
a  suit  on  a  debt  which  had  not  been  recognized  for 
26]FearB,  this  period  must  be  excluded  In  compufr- 
In"  the  30  years  by  which  a  presumotion  of  oar* 
ment  Is  raised.  — Tunstall's  Adm'r  v.  Withers, 
(Va.)  11  H.  EL  £65. 

5.  The  war  and  stay-law  period  being  propei^ 
excluded  from  the  computation  of  Ume,  there  w 
nothing  to  raise  a  presumption  of  the  payment  of 
a  debt  cwtracted  In  July,  1800,  when  it  appears 
that  immediately  after  it  was  Incurred  the  credit- 
or returned  to  his  home  In  HissUsippl,  where  be 
died  in  1863,  without  revisiting  tills  state,  leaving 
as  personal  representatives  (Children  under  18 
years;  that  his  estate  was  unrepresented  in  this 
stato  until  1866;  that  his  books  never  came  into 
the  bands  of  the  admlniiitrator  then  appointed,  or 
of  his  successor;  and  that  neither  of  them  in  fact 
knew  of  the  debt  until  shortly  before  the  suit  was 
brongbt—TuQSlall'a  Adm'r  t.  Withers,  (Va.)  11 S. 

 Rebuttal. 

~  6.  Plaintiff,  in  order  to  rebut  the  presumption 
of  payment  of  tbe  bond  sued  on  arising  from  lapse 
of  time,  introduced  a  letter,  written  by  defendant 
to  a  third  person,  in  which  defendant  admitted  his 
Insolvency,  and  stated  that  he  had  his  property  so 
that  his  creditors  could  not  reach  It;  that  he 
made  a  crop  worth  15,000  tlie  previous  year,  and 
had  a  "  f  uU  supply  of  hands  cultJVatdag  all  the  plan- 
tation, "  and  hoped  to  make  a  good  cron  the  next 
year.  He  spoke  of  the  plantation  as  **my  prop- 
erty. "  It  was  not  shown  that  the  person  addressed 
was  in  any  way  connected  with  the  bond  sued  on, 
and  the  letter  did  not  connect  tbe  indebtedness 
tlier^n  mentioned  with  the  bond  so  as  to  make  It 
amount  to  an  acknowledgment  of  the  debt.  The 
letter  wan  the  only  proof  of  the  insolvency  of  de- 
fendant for  17  years,  during  which  time  he  bad  - 
been  a  non-'^sident.  Held,  that  the  evidence  did 
not  rebut  the  preenmption  of  payment — Alston  t. 
Fawkios,  fN.  C.)  11  S.  E.  164. 

7.  Under  Code  N.  C.  S  ^  which  provides  that 
an  allegation  In  a  complaint  which  Is  not  denied  by 
the  answer  shall  be  taken  as  true.  In  an  action  oa 
a  bond,  it  Is  eompetent,  In  order  to  rebnt  the  pre- 
sumption of  payment  raised  by  the  sUtnte  of  itm* 
itatioDS,  to  Itttrodnoe  the  record  ot  a  former  action 
between  the  same  parties,  on  the  same  bond,  in 
wbich  the  answer  failed  to  deny  the  averment  in 
tbe  complaint  that  the  bond  was  unpaid. — Qrant  t. 
Gooch,  tN.  C.)  11  S.  B.  67U 

8.  A  suit  was  brought  to  ssU  a  debtor's  land^ 
which  was  referred  to  a  commissions  to  report 
the  nature  and  priorities  of  the  liens  thereon,  and 
among  others  a  certain  debt  was  so  reported  in 
favor  of  a  certain  creditor;  tbe  cause  was  aftor* 
wards  three  times  recommitted  to  the  oommis8ion> 
er  for  the  same  purpose,  and  said  debt  as  often  re- 
ported  without  exception  thereto.  S^d  debt  was 
also  adjudged  liable  to  theltenof  execution  against 
said  creditor  exceeding  the  amount  thereof,  wltb* 
out  objection  made  thereto  by  said  debtor  for  six 
years  aftor  said  first  report.  HeW,  these  circum- 
stances sufficiently  rebut  the  preaumpUon  of  pay- 
ment sfising  from  the  possession  by  uie  obligor  of 
the  bond  evidencing  the  debt,  with  tbe  oblincees'  In- 
dorsement thereon,  "Paid  in  full, "  without  date.— 
McCleary  v.  Orantham.  (W.  Va.j  U  8.  E.  949. 

Voluntary  payments. 

9.  Where  the  Jail  fees  for  certain  prisoners, 
committed  by  the  intendant  of  a  town  for  violation 
of  its  ordinances,  were  included  in  tbe  monthly 
accounts  presented  by  tho  sheriff  to  tbe  county 
commissioners,  and  were  paid  by  them  without  the 
knowledge  or  consent  of  the  town  council,  such 
payment  was  roluntary.  and  no  oontracti^'reiwT- 
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meat  can  be  Implied.— Eerabaw  CoantT  Town 
Council,  (S.  C.)  11  S.  B.  685. 

10.  Wnere  on  administrator,  after  he  has  beea 
removed,  TOluntarilT  pays  a  debt  due  yxy  the  def  aalt 
of  his  decedmt  as  the  troamirer  of  a  pnblio  faod, 
After  an  action  on  the  decedent's  official  bond  is 
barred  by  limitation,  he  oannot  recover  the  sum 
so  paid  Irom  the  decedent's  estate  either  at  laiv 
or  Jn  equity.— Van  Winkle  y.  Blackford,  (W.  Va) 

11 8.  E.  as. 

IL  Where  a  purohaser  of  ooimty  lands  has 
paid  an  illegal  commissl<m  to  one  of  the  ocHnmis- 
•loners  he  cannot  reoonr  it— Dorsefct  T.  0«rard, 
(Oa.)  11  B.  E.  768. 

13.  Money  ToluDtarlly  paid  the  board  of  oom- 
missiouers  of  a  town  for  a  license  to  sell  liquor, 
which  they  had  no  anthori^  to  grant,  cannot  be 
recovered  back.— Tatom  t.  Town  of  Trenton,  (Oa.) 
11  S.  B.  70&. 

18.  Ignorance  of  the  tar-paver  that  the  tax  wa* 
improperly  levied  Is  no  ground  for  recovery  of  the 
tax  paid  by  hlm.  —  Talum  v.  Town  of  Treoton, 
(Qa.T  11  S.  B.  706. 

Application  of  paymenta. 

14.  In  an  action  on  notes,  defendant  ideaded 
payment.  It  appeared  that,  after  giving  the  notes, 
defeudaut  bought  goods  from  plaintiffs  on  open 
account.  Defendant  and  his  son  testified  that  on 
fAving' the  notes  he  Instructed  plaintiffs  to  apply 
{hereon  all  moneys  thereafter  remitted  by  him,  aod 
defendant  testlfled  that  he  had  remitted  more  than 
enough  to  pay  the  notes.  When  the  notes  and  ac- 
count were  presented  to  defendant  for  paymeat 
he  asked  for  an  extension  of  Ume^  and  did  not 
claim  that  tbe  notes  were  paid.  Fl^ntiffs'  agent 
testified  that  defendant  bad  made  several  pay- 
ments to  him  for  plaintiffs,  without  instrucuDg 
him  as  to  where  they  should  be  applied;  that  sev- 
eral times  defendant  assented  to  the  application  of 
the  payments  on  his  account;  and  that  witness 
usaally  sold  defeudant  goods  on  such  oocaaions. 
Defendant  wrote  letters  to  plaintiffs  ordering 
goods,  and  Inclosing  money,  without  directing  Its 
application,  except  the  first  payment,  widen  he 
wrote  was  to  goon  his  acoonnt,  and,  after  suit  was 
commenced,  wrote  to  plaintiffs  that  he  intended  to 
pay  the  notes,  and  said  nothing  as  to  previous  i>ay- 
ments  not  being  pruperiT  applied,  field,  that  a 
verdict  for  defendant  could  not  be  vphdd.— Cox  t> 
Wall,  (Qa.)  11  S.  E.  187. 

PEBJUBY* 
What  constitutes, 

CodeOa.  S  1268a,  provides tbatooimfyscihool 
commissioners  "shall  be  empowered  and  author- 
ised to  administer  saofaoattisas  may  be  nooeesaiT 
in  truksaotlog  school  business. "  Held,  upon  an 
Indictment  fOr  false  swearing,  that  a  sdbool  oran- 
mlsBloner  bad  authoi^ty  to  administer  an  oath  to 
the  defendant  upon  the  presentation  of  an  account 
lor  services  as  a  teacher.-— Lavoidev  r.  Btate, 
<0a.)  U  B.  B.  661. 

VhEADJNa. 

See,  also,  Death  by  Wronoful  Act,  3\  uregttaence, 

6-S. 

Before  justice,  see  Juttieet  of  the  Peaett  8»  4. 
Bill  of  partloolars,  see  SSJetimentt  A;  Quo  War- 
ran  to. 

In  action  for  divorce,  see  Divorce,  7. 
 for  partition,  see  Partition,  6,  A. 

—  on  notos,  see  NetioUable  Instrument*,  7, 8. 

—  on  policy,  see  JiiHurance,  8-10. 
equity,  see  Equity, 

particular  actions,  see  Ejectment,  6,  0;  Re- 
plevin, a. 

Statute,  see  Fravde,  Statute     B;  lAntttation  qf 

Action  $,  9, 

Answer. 

1.  In  an  action  on  a  draft  drawn  on  defendant 
corporation  by  Its  agent,  and  accepted  for  it  by 
him,  the  complaint  alleged  that  th«  agent  was  the 
general  manager  and  lawful  agent  of  ooftndant  la 


the  condnot  of  It*  borinesiL  and  waa  fliilly  aatbor- 
Ized  by  defendant  to  make  the  drafL  Tbe  sa- 
swer  only  alleged  that  these  allwatlons  were  ds. 
true  "in  manner  and  form  as  therein  alleged.* 
Held,  that  tbe  answer  was  not  snflleleBt  under 
Codey,  C.  1248,  prescribing  that  the  aoswermut 
contain  "a  general  or  specifle  denial  of  each  ma- 
terial allegation  of  tbe  oompl^nt  controverted  by 
tlie  defendant.  Rnmboogn  T.  Bontbom  Imp.  Ca^ 
(N.  C.)  11  S.  B.  688. 

Demurrer. 

a.  A  general  demurrer  to  a  deolaratlaa  eoa- 
tafnlng  ome  tbaa  one  oouat  isnroperlrovamU 
vrliere  ma  of  ths  oonnta  la  good.— Smith  r.  Cona 
ty  Conrt,  (W.  Va.)  U  &  S.  1. 

Uotion  to  strike  ont. 

A-  Thatagoodpleaisnnsopportadl^evldeBee 
is  no  cause  for  striking  it  on  motion. — ^Andrews  t. 
Andrews,  <aa.)  11  &  B.77L 

Amendment. 

i.  Where  a  demorrer  to  the  decSaratioa  wn 
sustained  Iwcause  plaintiffs  sued  in  tiieir  mz 
names,  as  oommissioners  of  a  county,  agalost  de- 
fendant, as  ordinary  of  another  oonoty.  cooinrf 
to  Const.  Qa.,  (Code,  1 6223,)  which  requires  tint 
"suite  by  and  against  a  county  shall  be  in  the  nans 
thereof, "  an  amendment  to  strike  out,  so  as  to  Jean 
the  salt  by  and  against  the  counties  by  name,  wu 
in  effect  adding  "  new  and  distinct  parties, "  witbia 
ttie  meaning  of  the  prohibition  contained  ia  coc» 
Qa.  1 8480.— HonniouU  r.  Stone,  (Ga.)  U  &  B.  OOL 

0.  Where  an  action  to  enforce  a  mecfaaaic't 
lien  was  commenced  on  the  law  side  of  the  coin, 
and  tbe  petiUim  states  facts  such  as  would  eatitid 
plaintiff  to  roller  ia  equity,  new  parties  m^  to 
added  by  amendment  as  in  snits  ineqnitr.— Gras 
Lvmber  Co.  v.  Bodgers,  (Oa.)  U  B.  s.  887. 

0.  In  a  bill  for  an  aoooanting,  plaintiff  alleesd 
that  he  formed  a  partnership  wiUi  P.,  and  tvr- 
oished  all  the  capital,  upon  an  agreement  that  tbs 
excess  over  plaintiff's  snare  shonld  be  credited  oa 
a  note  made  by  him  to  P.  and  hia  wife^  and  be  st- 
tacbed  the  proceeds  of  tbe  note,  which  had  been  p^ 
by  the  surety  therein.  P. 'a  wife  answered,  deoyins 
the  agreement,  and  claiming  the  noto  as  her  s^ 
rate  property;  and,  npoa  appeal.  It  waa  adjudged 
that  she  should  recover  ito  amount  from  tbe  bmat 
that  ooUeeted  it,  or  from  plalntiB;  U  tbe  proceeds 
had  been  paid  to  hlmnoder  the  decree  of  the  cent 
below.  Flaintiir  being  insolventtP.'B  wife  ffiedaa 
amended  answer  in  the  nature  of  a  eroaabil!.  is- 
serting  her  r^ht  to  recoverthe  amount  of  tbe  a<M 
from  the  bank,  or  from  the  surety,  on  tbe  groa^ 
of  collusion  between  them  and  plainUl^  by  whiek 
the  money  was  p^d  Into  the  bank  fortheao^jnir- 
poseof aUowiogplalnUfftoatlachtheaaaie.  Hr'd, 
that  the  amended  answer  should  have  bees  re- 
jected, as  it  Introduced  new  matter,  and  no  decist 
could  be  based  upon  it.— BadoUfl  T.  Conethsn, 
(W,  Va)  II  &  B.  a& 

Verifloatlon. 

7.  Under  Code  8.  0.  1 178,  providing  that  tts 

verifleation  of  a  pleading  "must  be  to  tike  dtect 
that  the  same  is  true  to  the  knowledge  of  the  per- 
son making  It,  exccn>t  as  to  those  mattwi  staud 
on  information  and  belief,  and  as  to  thoee  mstim 
be  believes  it  W  be  tma."  wliere  tbe  allegaticDt 
of  the  oomplaiat  imply  that  they  ve  aU  made  os 
plaintiff's  knowledge,  while  the  vcrifioation  sham 
that  some  of  them  are  nude  ou  infoRnatioa  sal 
belief,  such  verification  must  also  ahow  ntkii 
allegationsare  made  on  knowledge,  and  whicft  ta 
information  and  belief. — Barmesta-  v.  MnaiirT. 
<8.  C.)  U  a  E.  78& 

Pleading  and  proof— Varianoe. 

8.  In  an  action  for  personal  Iniorlea  nans  r  it  ty 
falling  into  a  defectively  covered  o^lar-««y.  ia 
front  of  defendant's  sbow-vrindow,  the  declaraucs 
alleged  that  the  show-window  contained  cerun 
viands  and  other  thinga  placed  ttiera  hj  dtf  eadast 
to  tempt  penile  to  low  in.  The  proof  ahowodibit 
none  « the  thlnga  mentlooed  were  In  tha  wiadc*, 
but  that  it  eonulned  oertata  boxea  for  ejatac% 
and  other  things  caloolated  to  atlnak  attcatka 
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Held,  that  the  rarlaace  was  tmmaterisl.— Folsom 
T.  Lewis,  (Oa.)  11  B.  B.  606. 

a.  A  party  can  recover  judgment  for  any  relief 
to  wblch  the  fact»  alleged  and  proven  entitle  bim, 
whether  demanded  in  the  prayer  for  Judgment  or 
not.— McNeill  v.  Hodges,       O.)  U  8.  £.  385. 

Objections  waived. 

10.  An  objecttou  that  a  reply  to  an  answer  set- 
ting up  a  counter-ulaim  is  not  sufficient  Is  waived 
by  ffoiaff  to  trial  witbout  objection.— Walker  v. 
Scott,  (H.  a)  11  8.  G.  StM. 


FLEDGS. 

Eights  of  pledgee. 

1.  A  note  executed  by  a  firm  to  a  bank  recited 
that  the  firm  had  deposited  as  oollaterai  security  a 
15,000  note,  indorsad.  hy  the  father  of  one  of  the 
partners,  and  that  it  would  give  additional  se- 
curity If  demanded,  the  same  to  be  subject  to  sale 
or  exchange;  and  "if  we  [the  firm]  shall  come  un- 
der any  other  liability,  or  eater  luto  any  other  en- 
ngement  with  said  bank  while  it  Is  the  holder  of 
ihla  obligation,  the  net  proceeds  of  the  sale  of  the 
above  securities  may  be  applied  either  on  this  note, 
or  on  any  of  our  liabilities  or  engagements  held  by 
said  bank. "  The  cashier  testified  that  the  bank 
was  accustomed  to  discount  the  firm's  notes  and 
drafts  on  customers,  some  of  which  were  Indorsed 
by  the  father  of  one  of  the  partners  to  idd  his  son 
In  business;  and  that  at  the  suggestion  of  the 
cashier,  and  for  the  sake  of  convenience,  It  was 
agreed  that  the  $5,000  note  indorsed  by  him  should 
be  deposited  with  the  bank  to  secure  credttforthe 
firm,  no  other  purpose  being  mentioned.  Held, 
that  it  was  given  solely  to  obtain  credit  for  the 
firm,  and  could  not  be  held  as  security  for  a  draft 
which  it  aooepted  In  favor  of  another,  and  which 
was  discounted  by  the  bank  on  the  latter's  credit, 
— Loyd  V.  I^chbnrg  Nat.  BaDk,(Ta.)  11  B.  B.  104. 

S.  In  North  Carolina,  four  years*  poBsesBiOQ  Of 
a  sewing-machine  by  a  pled^  of  the  lessee  of  the 
machine  does  not  confer  title  on  the  pledgee  so 
that  he  can  recover  it  from  the  true  owner,  who 
has  peaceably  gotten  posseaslon  of  it.— Fftte  t. 
HaxaU«  (N.  0.)  11  8.  B.  1068. 

FOSSESSOBT  WABRAKT. 

Bond — Certiorari. 

Where  the  magistrate  who  tries  the  Isstie 
under  a  possessory  warrant  fails  to  fix  the  amount 
of  the  bond  as  required  by  Code  Oa.  %  4085,  the 
judge  of  the  superior  court,  on  the  hearing  of 
a  ccrttorarftotbejudgmentofthemaici8trate,may 
fix  the  amount,  and  require  the  bond  to  he  givan.— 
West  T.  Williams,  (Ga.J  IL  &  B.  liOfi. 

Post-Office. 

Carrying  weapons  by  maU-carrier,  see  Carrying 
Weapont,  8. 

POWBBS. 

Testamentary  powem. 

Executors  to  whom  land  is  devised  in  trust 
for  certain  purposes,  with  authority  to  sell  and  re- 
invest the  proceeds  upon  the  same  trusts,  the  du- 
tiea  of  which  extend  far  beyond  the  period  of  ad- 
ministration, have  power  to  make  tbe  sale  after 
their  discharge  as  executors,  and  assumption  of 
UUe  as  tniBteea.--8(dioU  t.  Olnistead,  (Oa.)  11  S. 

PRACTICE  IN  dVHi  OASES. 

See,  also.  Appeal;  CcrttoraH;  Contlnttance; 
Coats;  Depoaition:  Exceptions,  Bill  of;  Judg- 
ment; Jury;  New  Trial;  Parties;  Pleading; 

8U0    }Varran  to;    TteJ  erence ;    Removal  of 
ame»:  Trittl;  Vetiue  in  Cmi  Ctuet;  Wltr 
neas;  Writs. 
In  equity,  see  Equity,  80-85. 
11S.B.— 74 


Dismlsaal  and  nonsuit. 

1.  A  motion  to  dismiss  a  complaint  for  failure 
to  state  a  sufficient  cause  of  action  will  he  enter- 
tained at  any  stage  of  tbe  proceeding,  whether  In 
the  court  of  original  or  appellate  jurisdiction.— 
Jackson  v.  Jackson,  (N.  C.J  11  B.  E.  178. 

2.  Where  there  Is  an  entire  absence  of  evi- 
dence as  to  all  or  any  material  fact  or  facts  in  the 
case  necessary  to  he  proved  in  order  for  the  plain- 
tiff to  recover,  a  nonault  shoald  he  ordered.— Fell 
T.  Charleston,  C  A:  C.  R.  Co.,  (S.  C.)  11  B.  E.  691. 

8.  Where  the  complaint  alleges  an  undertak- 
ing' to  pav  money  on  a  certain  named  day,  provided 
that  by  that  time  a  specified  mortgaire  Is  taken  up 
and  canceled,  and  a  performanoe  of  this  oondition, 
a  failure  to  prove  Its  pwformance  before  suit  enti- 
tles defendant  to  a  nonauit.— Biikw  T.  TUlmaD, 
(Ga.)  11  B.  £.  855. 

4.  When  no  connter«l^m  Is  pleaded,  a  plain- 
tilt  bas  the  right  to  take  a  nonsuit  at  any  time  be- 
fore verdict  or  final  judgment.  An  interlocutory 
judgment  does  not  deprive  plaintiff  of  the  right  to 
take  a  nonsuit.— Piedmont  Hanuf 'g  Co.  v.  Buxton, 
(N.  C.)  118.  E.  364. 

6.  The  refusal  to  permit  defendants  to  move 
for  nonsuit  after  plaintiff  hod  closed  his  case,  and 
defendants  had  imrtly  examined  oae  of  their  wit- 
nesses, is  not  error,  wb^%  no  ground  for  a  non- 
suit appears  in  tiie  case,  and  none  Is  claimed  ttr 
defendaotB  In  argument— Huff  T.  Latimer,  (8w  O.) 
11  8.  E.  758. 

Order  of  trial  of  case. 

0.  The  superior  court,  under  Code  Ga.  I  1846, 
may  in  its  discretion  call  a  rane  out  of  its  oraer  on 
the  docket,  the  case  being  founded  on  an  uncondi- 
tional contract  in  writing,  and  no  issuable  defense 
having  been  filed  on  oath,  and  may  dispose  of  the 
same  by  rendering  judgment  for  the  plalnUff.— 
Duggar  V.  Lackey.  (Oa.)  11  8.  B.  im. 

Docketing. 

7.  A  cause  which  had  remained  several  terms 
undocketed  was  placed  on  the  docket  by  defend- 
anu'  attorney,  who  notified  plaintiffs'  attorney 
thereof,  and  also  that  It  would  be  tried.  Belo, 
that  this  was  authorised  by  Code  S.  C.  S  376,  pro- 
viding Uiat  plaintiff  stiall  file  the  summons  and 
oompliUnt  14  days  before  court,  and.  If  he  falls  to 
do  so.  defendaut  may  file  copies  thereof  7  days  be- 
fore court,  and  It  snail  then  m  docKeted  ana  stand 
for  trial  without  further  notice  of  trial  or  notice 
of  issue.— Claossen-v.  Johnson,  (S.  C.)  11 S.  E.  300. 

Frodnction  of  books— Notioe. 

8.  In  a  proceeding  In  garnishment,  a  notioe 
to  tnroduce  all  the  l>ook8  of  the  ramishee  com- 
pany was  too  vague  and  oomprenensive.  Only 
such  as  showed  dealings  between  the  debtor  and 
the  garnishee  should  have  been  required. —Hamby 
Mountain  Gold  Mines  v.  Findley,  (Ga.)  11  8.  S. 
775. 

Preferences. 

In  assignment,  see  Asgtgnnunt  for  Benefit  tff 
Crcduany  1, 3. 

FreiJudloe. 

Error  witiumt,  see  AppeaX^  BS-6T. 

Presumption. 

Of  payment,  see  Payment,  8-8. 

Price. 

Action  for,  see  Sale,  9,  ID;  Vendor  and  Fendea^ 

e-8. 

PRmOIF  All  AND  AGENT. 

Bee,  also.  Attorney  and  Client;  PactOTB  and 

Brokers. 

Powers  of  agent. 

1.  Where  an  agent's  authority  Is  conferred 
and  defined  in  writing,  the  extent  of  such  author- 
ity is  a  ^uestioa  for  the  court,  ai^  not  for  the 
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jiiTT.— CIbAId  t.  Cootlnental  Jerse;  Works,  (Oa.) 
11  S.  E.  731. 

2.  Wbere  an  ageot's  anthoril?  Is  given  In 
writing,  oral  evidence  is  Inadmissloletoaddtohla 
powers.— Claflin  T.  Contineatal  Janciy  Works, 
(Ga.)  11  S.  B.  7ZU 

8.  Code  Ga.  %  2864,  allowing  an  agent  to  take 
payment  in  inroperty  other  than  mon^,  does  not 
thereby  give  power  to  make  p^rment  in  the  same 
way-— Claflin  r.  Continental  Jen^  Works,  (Ga.) 
11  S.  E.  m. 

4.  A  merchant  gave  a  power  of  attorney,  to 
enable  the  agent  to  oontlnno  the  business  dor- 
ing  the  principal's  absenoe.  It  Intrusted  him 
with  the  possession  and  management  of  the  busi- 
ness, and  gave  him  power  *^to  collect  all  money 
or  moneys  due  to  me,  and  give  proper  receipts 
and  acquittances  therefor,  and  to  pay  all  bills 
due  by  me  to  others  for  goods,  merchandise,  or 
otherwise.  **  Creditors  of  the  i»fInoipal,  claiming 
that  he  had  obtained  goods  of  them  by  fraud,  de- 
manded a  return  of  the  goods  by  the  agent.  He  re- 
turned such  of  the  goods  as  were  still  on  hand, 
and  for  the  balance  of  the  bills,  some  of  whion 
were  not  dn^  gave  other  merchandise  at  a  figure 
below  its  cost  Held,  that  the  agent  oould  not 
question  his  principal's  title,  and  that  he  had  no 
authority  to  pay  claims  before  they  were  due,  or 
to  mate  pajrments  in  merohandiae,  especially  at  a 
^nre  below  its  cost— Glaflin  r.  Continental  Jer- 
sey Works,  (Ga.)  U  B.  E.  721. 

6.  Buch  acts  of  the  agent  cannot  be  justifled 
on  the  ground  of  their  being  called  for  by  an  un- 
foreseen emergency. — Claflin  t.  Continental  Jer- 
sey Works,  (Ga.)  U  B.  E.  781. 

Liability  of  agent  to  prinoioal. 

6,  A  contract  by  which  plaintiff  appointed  de- 
fendants its  agenta  provided  that  defendants 

were  to  sell  to  good  and  trostwtn'thy  buyeors 
only;  that  they  were  to  guaranty  payment  in 
full  for  all  goods  sold;  that  they  might  sell  on 
13  months'  credit  to  good  buyers,  taking  notes 
therefor;  that,  should  any  of  the  buyers  fail  to 
pay  their  notes  at  maturity,  defendants  were,  If 
requested,  *o  proceed  to  collect  them.  The  con- 
tract also  provided  "all  time  sales  to  be  closed 
up  by  your  [defendants*]  notes,  with  buyers' 
notes  as  collateral. "  Plaintiff  in  fact  took  the 
hnyers*  notes,  and  retained  them,  without  re- 
quiting defendanta  to  give  their  notes.  The 
notes  of  the  buyers  gave  a  lien  on  tbelr  crops  to 
secure  the  payments.  FlaintiS  made  no  request 
on  defendants  to  cnllect  the  notes  until  three  years 
after  .they  were  g^ven.  Held,  that  the  plaintiff 
flould  not  recover  of  defendanta  as  to  any  of 
these  notes  whldi  It  ooold  have  collected  bv  the 
use  of  proper  dili^nce. — Piedmont,  G.  &  l£  Co. 
T.  Morris,  (Va.)  11  8.  E.  883. 

7,  A  contract  by  which  plaintiff  appointed  de- 
fendants its  agents  for  the  sale  of  goods  provided 
that  defendants  were  to  guaranty  payment  in  full 
for  all  good88old,and  that  "all  time  sales  "should 
be  **olosed  np  by  your  [defendants']  notes,  with 
biurers'  notes  as  coUat^nl. "  Mela,  that  plain- 
tiff, having  failed  to  exact  the  personal  notes  of 
defendants,  and  having  brought  suit  on  the  guar- 
anty, will  be  held  to  have  waived  the  notes.— 
Pi^ncmt^  G.  ft  M.  Ca  r.  Monis,  (Va.)  U  B.  E. 

Bl^t  of  agent  to  compensation. 

8.  Where  there  la  a  written  contract  appoint- 
ing agents  to  sell  oU,  and  fixing  a  monthly  com- 
pensation therefor,  which  Is  limited  to  the  period 
erf  a  year,  but  both  parties  continue  thereafter  to 
deal  on  the  same  terms,  there  is  a  tacit  renewal  of 
the  contract  from  year  to  year,  and  the  principal 
oannot,  by  notice  given  before  the  expiration  of  a 
year,  deprive  the  agents  of  their  right  to  the  com- 
pensation Btipulattvd  for  the  balance  of  the  year, 
on  the  mere  ground  of  the  low  price  of  oiL—Stand- 
ard  OU  Co.  v.  GUbert,  (Ga.)  11  EL  B.  tilL 

When  principal  charged  with  agent's 

knowledge. 

9.  An  agent,  with  power  to  make  any  loans 
be  considered  |^>od,  having  negotiated  one  on  the 


separate  estate  of  a  wife,  the  mtnteagee^  who  oa 
receipt  of  the  papers  already  reooraea  sends  the 
money  to  the  agents  la  charged  with  hia  knowledge 
that  it  is  borrowed  for  the  use  of  the  hnshazid. — 
Salinas  v.  Torasr,  (S.  a)  U  8.  B.  m 

PEIWCTPAIi  AND  STTRBTY, 

Levy  of  execution  by  surety,  see  Execution,  4. 
Mortgage  to  indemnify  surety,  forecloaure,  see 

ChtttUl  Mortgage*^  S,  4. 
Right  of  set-off,  see  Setroff  and  Counter-Clain^  & 
 surety  to  subrogation,  seaSuhroffatlon,  1. 

Discharge  of  surety. 

1.  The  sureties  on  the  bond  of  a  clerk  of  oonrl 
at  the  time  a  breach  occurs  are  not  discharged  by 
the  clerk  subsequently  renewing  his  bond  wiUi 
other  sureties.— Sbarpe  T.  Connelly,  (N.  C.)  11  8. 
EL  177. 

2.  Where  a  surety  has  in  his  hands  enongfa  of 
his  principal's  property  to  pay  the  debt,  bat  fails 
to  secure  himself  by  means  of  it  becanae  the  cred- 
itor represents  to  him  that  the  debt  will  be  paid 
by  an  arrangement  already  made  with  the  jaiuci. 
pal,  and  the  principal  anosequenUy  becomes  in- 
solvent and  leaves  the  state,  the  suret?  is  dis- 
charged.—Abttfaewa  T.  Evo^  (Ga.)  11  B.  £.  U&. 

Bemedies  gainst  surety. 

8.  Certain  cotton,  which  bad  been  levied  up- 
on, was  not  f>roduced  on  the  day  of  the  oonstable's 
sale,  according  to  the  condiUonsof  a  ftnrthcwning 
bcmdf  but  the  debtor  filed  an  affidavit  of  iilegai- 
Ity  to  the  execntion.  Afterwards  tbe  dAbtor  de- 
sired to  sell  the  cotton,  but  the  surety  npoo  tha 
bond  objected.  Thweupon  a  new  bond  was  pre- 
pared, and  a  third  person,  with  knowledge  of  the 
facts,  became  surety  thereon,  and  the  cotton  was 
aold.  Held,  the  effect  of  this  arrangement  was  to 
substitute  the  new  sure^  to  all  the  obligatawii 
of  the  old,  and,  sinoe  the  condition  of  the  <mginal 
bond  had  been  broken.  It  was  not  neoesaary,  is 
order  to  sustain  a  salt  against  theanrety  upcm  the 
new  (me,  that  a  damaud  should  fliat  be  znade  fiar 
the  Aottoa.— HehafEey  v.  Gray,  (Ga.)  U  &  B.  m 

Bemedies  of  anrety  i^alnst  principal. 

4.  Where  the  property  of  the  prin<dp«l  wsa 
levied  on  at  the  Instance  of  ttie  surety,  who  bid  it 
in,  but  afterwards  refused  to  take  it  at  his  bid,  an 
instruction  that  the  principal  is  not  entitled  to  a 
credit  for  the  amount  of  this  bid,  In  a  anbaeqaent 
proceeding  by  the  aorety  to  entoroa  the  encndoo 
against  bun,  is  not  error.— Stanford  v.  Connery, 
(Ga.)  11  S.  £L  fi07. 

6.  In  a  proceeding  by  a  surety  to  enforre 
against  his  principal  an  exeontion  which  he  baa 
been  obliged  to  pay,  wbere  the  execution  bad  bees 
partly  paid  by  the  principal,  an  Inatmotion  that,  if 
the  Jury  find  suob  to  be  the  Xaot,  they  are  still  to 
ttnd  for  the  surety  the  whole  amonnt  of  the  exe- 
cution, is  error,  under  Code  Ga.  S  SU^i  providing 
that  the  surety  shall  be  reimbursed  nnlj  Rtan 
ford  T.  Connery,  (Ga.)  11  B.  B.  607. 

tt.  Sureties  on  a  note,  after  the  palncipal  debtor 
makes  default,  may  enforce  a  mortgage  ^ven  to 
secure  them,  and  have  the  money  applied  to  the 
payment  of  the  note,  though  they  have  not  been 
required  to  pay  anything  on  it.— ICoDanlel  v.  Ans- 
Un,  (S.  C.)  11  S.  E.  350. 

7.  Wbere  a  mortgage  is  given  to  Indemnify  the 
mortgagor's  sureties  on  his  note  payable  to  a  third 
person,  and  also  to  secure  another  note  executed 
by  the  mortgagor  to  one  of  the  aaretias,  and  the 
other  sureties  release  tbeir  Interesta  in  the  mort- 
gage to  the  one  holding  the  note  payable  to  hUn- 
self,  tiw  aure^  holding  sueh  note,  m  enforcing  tbe 
mortgaAB  to  aatisfy  his  own  debt,  may  also  inctade 
a  foreoloaare  for  the  benefit  of  bimsMf  and  bis  oo- 
Bureties  on  the  other  note,  though  the  pavee  and 
holder  of  that  note  is  not  made  a  party  to  the  sc- 
tion.  The  payee,  though  a  proper  patty,  la  not  a 
neceasarr  one.— HcDaniel  t.  Aostlo,  f  &  a)  U  & 
E.85a 


See  WrUu 
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FKOHIBinON,  WBIT  07. 

When  lies. 

1.  Where  m  circuit  jodgB,  without  jurisdiction, 
has  IsBuad  certiomH  to  review  the  action  of  the 
county  coart  In  chaoKlng  the  location  of  a  bridge 
that  baa  been  washed  away,  and  made  the  writ  re- 
turnable St  a  remote  time,  thua  delaying  a  neoes- 
sary  pnblic  improvement,  a  writ  of  prohibition  Is 
the  proper  remedy. —County  Court  ox  Wood  Conn- 
ty  Y.  Boremao,  (W.  Va.)  11  S.  E.  747. 

S.  ProbibitlOD  i»  the  proper  rwiedy  to  prerent 
the  ordinary  from  proceeding  further,  petMlns  so 
appeal  from  that  court  to  the  superior  oonrb— -Fite 
T.  Blade,  (Gta.)  U  S.  £.  788L 

Fromlasoiy  Notes. 

See  Negottatile  InBtntmenta. 

Public  Improvements. 

Bee  Kunfe^I  (7orporathm«,  18. 

FUBLIO  LANDS. 

Grout  by  state. 

1.  A  grant  by  the  state  of  land  described  as 
lying  la  a  certain  eonnty,  after  the  formation  of 
the  totter  from  another  connty,  Is  not  invalid  be- 
canse  based  on  s  surrey  and  entry  made  prior  to 
sacb  f<ninatIon,  on  a  warrant  issaed  from  the  entry- 
taker's  office  of  the  old  coonty.— MoHllIaii  t,  Qam- 

biii,  (N.  a)  11  a.  E.  s7aL 
Indian  title. 

3.  Act  N.  C.  1788,  forbade  the  entry  and  snr 
vey  of  lands  set  apart  to  the  Cherokee  Nation  of 
'  Indians.  Bjr  treaty  of  1791  thelndlantltletolsods 
lying  east  of  a  line  linown  as  the  '*Holslon  Treaty 
Cine"  was  Mtinguished.  The  loostlon  of  tbis  line 
was  the  subject  of  dispute,  but  a  sorvOT  made  by 
Meigs  and  Freeman  was  expressly  and  impliedly 
recognised  by  the  levislatura  as  correctly  flxtog  the 
line.  HHUd,  thai  a  grant  of  land  east  of  the  HoU 
aton  treaty  line,  as  nzed  by  Meigs  and  Freeman, 
made  by  tbe  state  in  1790,  conld  not  be  attacked 
either  Iqr  Uor  Its  anbseqnent  grantee  on  the sronnd 
that  tbe  land  was  In  fact  west  of  the  true  Holrton 
treaty  line,  and  hence  not  then  the  subject  (tf  a 
gnait.—Brmn  v.  Brown,  (N.  a)  11 B.  B.  US. 

QT70  WABBAITTO. 
Aceinst  ofBoer— Bill  of  partioulars* 

In  quo  loaminto  to  try  title  to  an  office, 
where  the  complaint  alleges  that  relator  at  the 
«leotion  received  a  majority  of  the  legal  votes,  and 
was  elected,  but  that  a  large  number  of  votes  re- 
ceived by  defendant  were  Illegal,  being  by  minors, 
non-residents,  etc,  and  that  the  number  of  Illegal 
votes  so  cast  was  greater  than  the  msjori^  by 
which  defendant  was  declared  elected,  and  the 
judge  requires  relator  to  further  give  the  number 
Of  »e  aueged  illegal  Totes,  ana  the  srouiids  oa 
which  the  charges  of  iUegaUty  were  baaed  M  to 
each  class,  and  when  the  votes  were  polled,  defend- 
ant oanaot  demand  a  further  order  requiring  re- 
lator to  file  a  bUl  of  particulars  setting  forth  the 
Barnes  of  the  Illegal  Totera.— Petwle  r.  Teagiie,fN. 

BAILROAB  COMPANIES. 

Bee,  also,  Carrierg. 

Action  to  restrain  ooastmotion  of  road  In  violation 

of  statute,  see  P(irtl««,  I. 
BnforcemeQt  of  tax.  see  TaxntUnu  8. 
Statutory  liability  for  negligence,  see  Master  and 

ServaTU,9. 

Amendment  of  oharter— Bight  to  select 
route. 

1.  Under  Code  Oa.  il  1651,  1082,  reserving  to 
fbe  state  the  right  to  change,  modify,  or  withdraw 
the  charter  of  any  private  oorporauon  created 


it,  the  legislature  mw,  at  any  time  before  a  railr 
road  Is  built,  amend  Its  charier,  whiob  orlglnaUj 
allowed  it  to  choose  Its  own  route  b.-tween  two 
imtnts,  so  as  to  require  it  to  pass  through  an  later- 
mediate  town.  If  Its  dtisens  oonseot  to  pay  the 
excess  of  the  cost  of  that  route  over  the  one  origi- 
nally chosen  by  the  oompaoy.— Maoon  As  B.  B.  Ca 
T.  Utamps.  (Ga.)  11  8.  E.  40. 

a.  "Where  the  charter  of  a  railroad  company, 
granting  the  privilege  of  choosing  its  own  route 
oetween  two  points,  is  amended  by  the  insertion  of 
a  proviso  that  under  certain  oondltioas  the  road 
shall  pass  through  an  latermedlate  point,  sach 
proviso  Is  not  void  as  being  repugnant  io  the  pur- 
view of  the  charter.— Maoon  ft  B.  &.  Co.  v.  Stamps, 
(Ga.)  11  &  B.  m 

Begulation  of  oharges. 

8.  A  railroad  company  organized  In  1848,  and 
exempted  by  its  charter  from  l^slative  regula- 
tion as  to  tolls  until  it  should  become  able  to  p» 
dividends  of  more  than  15  per  cenL  on  Its  capinil 
stoclL  was  acquired  by  another  company  organ- 
ized in  1870  under  a  charter  investing  it  with  all 
the  rights  and  franchises  of  the  first  company, 
but  containing  a  provision  that  It  should  bo  sub* 
]eet  to  all  the  laws  ap^ying  to  railroad  <xm- 
panles  geqetaUy.  Held,  uia  latter  oompanyaad 
ita  soooessors  were  snbjeot  to  tbe  general  oot  of 
1856,  imvscriblag  obtain  maximum  rates  of 
and  a  penal^  for  overcharges.  —Norfolk  ft  W.  B. 
Co.  v.Tendleton,  (Ta.)  11  S.  B.  1003. 

Municipal  aid. 

4.  Act  Ua.  Nov.  7, 1889,  provides  that  the  rail- 
road therrin  named,  if  its  route  is  located  within 
Are  miles  of  the  town  of  T.,  shall  run  into  such 
town,  provided  that  the  excess  of  the  cost  of  the 
route  through  T.  over  the  route  proposed  by  the 
company  shall  be  paid  "by  the  town  of  T.  or  the 
cltiseDs  thereof. "  Held,  that  the  requisite  amount 
Is  to  be  raised  voluntarily  by  the  people  of  tbe 
town,  and  not  furnished  by  tiie  oorporstion  out  of 
the  public  reveuue.— Haooa  ft  B.  B.Co.T.StampSt 
(Qt^  11  S.  E.  443. 

Bonda  and  mortgages. 

B.  Certain  first  mortgage  bonds  of  a  railroad 
eoapany  were  sorrendfvea  to  it  by  a  eonstaroe- 
tion  company,  and  were  canceled,  and  the  mort- 
gage securing  them  was  released,  pursuant  to  an 
agreement  by  which  Uie  oonstruction  company 
was  to  receive  in  lien  of  tlie  bcmda  surrendered 
certain  second  mortgage  bonds,  subject  to  new 
first  mortgage  bonds  of  a  spedned  amount,  and 
alsooertam  Income  bonds.  The  railroad  oompany 
failed  to  deliver  these  bonds,  snd  ezeented  ibras 
martgages  to  a  mtxlaageewfalah  bad  notice  of  the 
agreement  Held,  that  the  oonstnictlon  oompany 
has  a  Hen  on  the  property  of  the  railroad  com- 
pany, whose  loloritr  »  Axed  by  the  terms  of  the 
agreement,  and  not  by  the  date  of  the  morteBga 
securing  the  bonds  surrendered  by  it,  as  that 
mortgage  has  been  released  with  tne  consent  of 
the  construction  oompany.  —  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Co.  v.  Shenandoah  Val.  B. 
COu,  (W.  Va.)  11  S.  K  68. 

fl.  Certaia  first  mortgage  bonds  of  a  railroad 
oompany  were  surrend^ed  to  it  by  a  construo- 
tion  company,  and  were  oauoeled,  and  the  mort- 
gage securing  them  was  released,  pursuant  to  an 
agreement  by  which  the  construction  oon^iany  was 
to  receive  certain  second  mortgage  bonds,  subject 
to  new  first  mortgage  bonds  of  a  specified  amount, 
and  certain  Income  bcmds,  in  Ilea  of  those  snr- 
rendered.  The  railroad  company  executed  three 
mortgages  to  a  morteagee  tmving  notice  of  the 
agreement,  and  failed  to  deliver  any  bonds  to  the 
construotion  company,  which  then  claimed  the 
bonda  osnoeled,  attempting  to  repudiate  the 
agreement.  Held,  that  the  lieu  of  the  construo- 
tion  company  Is  not  entitled  to  any  priority,  other 
than  that  fixed  by  the  agreement,  by  reason  of 
any  damage  caused  it  by  failure  to  deliver  Qie 
bcmds  thereunder,  since  Its  conduct  showed  that  it 
would  not  have  received  such  bonds  had  tiiey  been 
tendered.  —Fidelity  Insurance,  Trust  ft  ttale-De- 

rit  Co.  T.  Shenandoah  VaL  B.  Co.,  (W.  Va.)  U 
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7.  rt  was  agreed  between  a  construction  com- 
pany and  a  railroad  company  that  the  former 
should  surrender  to  the  latter  certain  of  its  first 
mortgage  bondi  to  be  oanceled.  In  oonslderation 
of  the  former's  release  from  all  damages  for 
breach  of  contract  to  construct  the  railroad  com- 
pany's road,  and  of  the  issue  to  it  of  certain  sec- 
ond mortgage  and  income  bonds.  Pursuant  to  the 
agreement,  the  first  mortgage  bonds  were  sur- 
rendered and  canceled,  ana  the  mortgage  secur- 
ing them  was  released ;  but  the  railroad  company 
failed  to  deliver  Ihe  second  mortgage  and  income 
bonds,  and  executed  sundry  mortgages  to  a  mort- 
gagee which  had  notice  of  the  agreement.  Held, 
mat  the  agreement  gives  the  construction  company 
an  equitable  lien  on  the  property  of  the  railroad 
company  for  an  amount  of  money  equal  to  the  faoe 
value  01  the  bonds  agreed  to  be  aelivered  to  it, 
with  Interest  according  to  the  terms  of  the  agree- 
ment.— Fidelity  Insurance,  Trust  &  Safe-Deposit 
Co.  T.  Shenandoah  VaL  R.  Co.,  (W.  Va.)  11  B. 
B.  58. 

Negligence  —  Iiuuries  to  persons  on 
track. 

8.  That  plidntlfl  was  a  treapasser  In  attempt- 
ing to  cross  a  railroad  track  at  a  place  other  than 
a  public  crossing  wiU  not  excuse  the  oompany  from 
an  injury  whicE,  by  ordinary  care,  it  ooula  have 
avoided.— Lay  t.  luohmood  A  D.  IL  Co.,  (N.  O.) 
11  S.  £.  412. 

9.  Where  an  tdiot  is  oroaring  a  railroad  track, 
and  is  seen  by  the  engineer  of  an  approaching  lo- 
comotive in  time  to  stop  his  train,  there  Is  no  pre- 
sumption of  negligence  In  not  doing  so,  unless  it  is 
shown  that  the  engineer  knew  him  to  be  an  Idiot, 
and  with  proper  care  might  have  recognized  him. 
-Dally  T.  Richmond  ft  D.  B.  Co.,  (N.  C.)  11  S.  E. 
820. 

10.  Where  a  pedestrian,  after  waiting  a  reason- 
able time  for  the  removal  of  cars  obstructing  a 
highway,  turns  aside  and  passes  over  the  Inolcwed 
grounds  of  the  railroad  company,  and  is  there  in- 
jured, it  is  a  question  for  the  jury  whether  the 
servants  of  the  company  should  anticipate  his  be- 
ing there,  and  also  what  Is  the  degree  of  care  and 
diUgeooe  due  him.— Smith  r.  Savannah,  F.  &  W. 
By.  Co.,  (Ga.)  11  &  B.  466. 

11.  la  an  action  against  a  railroad  company 
for  personal  injuries,  the  evidence  showed  that 
plaintiff  was  walking  through  defendant's  yard, 
which  the  pnhlio  were  forbidden  to  do,  by  signs 
posted  therein,  and  that  while  he  was  t^ing  to 
get  out  of  the  way  of  one  engine,  he  was  struck 
by  another.  The  engineer  and  fireman  testified 
that  they  did  not  see  him.  Held,  that  the  evi- 
dence would  not  snppcot  a  Terdiot  for  pUinUft, 
he  being  a  trespasser.— Borne  B.  Oa  t.  Tolbert, 
(Ga.)  11  B.  B.  MS. 

12.  No  recovery  ean  be  bad  of  a  railroad  com- 
pany for  injuries  sustained  by  a  person  using  its 
tracks  as  a  footway,  through  being  run  over  by  an 
engine  moving  live  miles  an  hour,  which  hewould 
have  seen  or  heard  by  using  his  senses.  — McAdoo  v. 
Richmond  &  D.  R.  Co.,  (iC  C.)  11  8.  E.  816. 

18.  In  an  action  for  death  caused  by  a  passing 
railroad  train  to  an  employe  of  a  firm  of  contract- 
ors engaged  In  removing  rock  and  dirt  in  order  to 
straighten  the  track,  there  was  testimony  tending 
to  show  that  tlie  oompany  had  promised  ttiat  its 
trains  should  not  pass  the  point  at  a  speed  of 
more  than  six  miles  an  hour.  Held,  error  to  re- 
fuse achargethat  if  the  jury  believed  such  prom- 
ise was  made,  and  that  deceased's  death  was 
caused  tyy  a  violation  thereof,  without  fault  on 
his  part,  they  should  find  for  the  plaintiir.— John- 
son's Adm'x  V.  Richmond  &  D.  R.  Co.,  (Va.)  11 
B.  E.  829. 

14.  In  crossing  a  railroad  track  on  horseback, 
or  a  private  way.  plaintiff's  horse  caught  ito  shoe 
between  the  rail  and  a  spike,  and  was  thrown 
down,  and,  Its  foot  still  remalnlug  caught,  was  in 
jured  by  a  dump-car  which  came  along  Boon  after, 
and  which  plaintiff  had  signaled  in  time  to  atop  be- 
fore running  over  the  hoiso.  The  safety  of  the 
place  as  a  crossing  was  in  dispntc.  JIvttJ,  that  it 
was  error  to  withdraw  the  qucstioa  of  coutributorv 


negligence  from  the  jury. — Lay  r.  Rlctamood  A  D. 
R.  Co.,  (N.  O  11  B.  £.412. 

15.  In  an  action  by  decedent's  wife  against  de- 
fendant railroad  company  for  causing  her  fans- 
band's  death,  it  appeued  that  the  decedent,  who 
was  partially  deaf,  was  walking  on  the  track  of 
the  defendant  oompany,  but  though  he  ooold  be 
seen  for  some  distance,  there  was  no  blowing  la 
the  whistle  or  ringing  of  the  bell,  and  no  warn- 
ing or  attempt  to  che^  the  train  until  within  a 
few  feet  of  deceased,  when  the  wlilstle  was 
blown  twice.  Code  Gta.  %  3978,  prorides:  •*If  the 
plaintiff  by  ordinary  oare  coald  faSTe  avt^ded  the 
oonseqaenoes  to  himself  caused  by  the  defend- 
ant's negligence,  be  is  not  entitled  to  recover. 
But  in  other  cases  the  defendant  is  not  relieved, 
although  the  plaintiff  may  in  some  way  have  con- 
tributed to  the  injury  sustained. "  HeuL  that  de- 
fendant was  guilty  of  wanton  and  wiimil  negli- 
gence, and  that  in  such  case  decedent's  want  of 
ordinary  oare  was  no  bar  to  recovery. — Central 
R.  ft  B.  Co.  V.  Benson,  (Qa.)  11  B.  B.  UOO. 

 Accidents  at  crossings. 

16.  Inanaotton  aunlnst  a  railroad  eompsny  for 
personal  Injuries  inflicted  by  a  tr^n  at  a  crossing, 
the  evidence  for  the  plaintiff  showed  that  upon  an- 
other company's  track,  which  ran  parallel  with  that 
of  defendant,  cars  were  standing  over  the  pasawwr, 
so  that  plaintiff  could  not  see  the  approaching  traut 
untjl  be  had  gone  round  the  end  Uiereof,  bnt  that 
after  doing  so,  althoogh  there  was  a  cleeir  apace  of 
six  feet  before  reaching  defendant's  track,  ne  did 
not  stop  or  look  up.  Held,  that  plaintiff  was  neg- 
ligent; and,  in  the  absence  of  evidence  of  negu- 
gence  on  the  part  of  the  engineer,  it  was  not  error 
to  direct  a  verdict  for  the  defendant. — Duly  v. 
Richmond  ft  D.  R.  Co.,  (N.  C.J  11  S.  EL  820. 

17.  Error,  if  any,  in  refusing  to  tell  the  jury 
that  a  railroad  oompany  is  reqaii'ed  to  exercise 
more  than  the  usual  amount  of  care,  because  of  the 
greater  peril  to  persona  passing,  in  Tanning  its 
trains  in  populoustowna,iB  cured  QyttflncUng  that 
the-  injury  complained  of  was  snstaiiied  ttarongh 
the  negligence  <n  the  ocnnpanr.— UoAdoo  y.  Bieft* 
mond  ft  D.  B.  Co.,  (IT.  C)  11  &  B.  81S. 

 Stock-killing,  cases. 

18.  Oen.  St.  B.  C.  I  148S,  requires  ndlway  ear- 
Derations  to  ling  a  bell  or  sound  a  whistle  at  a 
distance  of  SOO  yards  from  all  crossings,  in  the 
negleut  of  whloh,  section  1539  makes  them  liable 
for  Injuries  to  person  or  property  resulting  from 
colllBfons  at  such  crossings,  unleM  the  person  in- 
jared  was  guilty  of  gross  or  willful  n^ligenoa 
Held  that,  in  a  snlt  to  recover  the  value  of  a  oow, 
It  was  error  to  submit  to  the  jury  the  qoestlcin 
whether  the  accident  occurred  near  enongn  to  the 
crossing  to  come  under  the  law  of  crossings,  with- 
out defining  such  law.— Neely  t.  Chariottak  G.  ft  A. 
By.  Co.,  (£  0.)  11  a  B.  686. 

19.  FlaintifTs  mule  was  killed  by  dttfeadaal's 
train  at  a  point  where  It  could  have  been  seen  by 
the  engineer  an  eighth  of  a  mile  away.  The  mule 
was  observed  by  the  engineer  standing  very  dose 
to  the  track,  and  the  latter  took  what  he  consid- 
ered the  most  effectual  means  of  scaring  the  mole 
away, — turning  the  cylinder  cock.  Bnt  he  contin- 
ued at  a  high  rate  of  speed,  and  did  not  blow  the 
wblsUe.  Heldy  that  a  verdict  for  plaintlil,  being 
satisfactory  to  the  trial  court,  would  not  be  dis- 
turbed.—East  Tennessee,  V.  ft&  Bar*  Uo.  w*  Bm- 
ney.  (G«.)  U  8.  B.  1038. 

BAPE. 

Assatat  with  intent  to  rarish. 

1.  A  btubuid  who,  by  threats  ia  daafh.  eon. 
strains  another  to  attraipt  to  ravish  his  wife,  it 
guilty  of  an  assault  with  intent  to  commit  n^M.— 
State  V.  Dowell,  (N.  C)  11  a  B.  525. 

8.  On  an  iodlounent  against  a  husband  lor  as- 
sault with  Intent  to  ravlin,  it  caaoot  be  objected 
that  there  was  no  criminal  intent  where  It  appeals 
;hat  he,  by  threats,  compelled  another  to  attempt 
to  ravish  Us  wife.— SUte  T.  DowelL  (N.  G.)  U  SL 
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Indlotment. 

8.  An  bKUotawnt  for  MSanlt  with  inteot  to 
commit  rape  which  charges  that  the  usaalt  was 
made  '*wlta  intent  her,  the  said  J.  B.,  then  and 
there,  f^niooaly  and  unlawtuUy,  carnally  to 
know  «od  abuse, "  is  defective,  as  it  does  not  show 
that  the  Intent  was  to  be  executed  wMnat  the  will 
«f  the  person  aasanlted.— State  t.  Fowall,  (N.  C.) 
U  5.  £.  IBl- 

Katiflcatlon. 

Of  contract  of  Infant,  see  Infancy,  1. 

Beasonable  Doubt. 

See  CrifFtiiial  Lam,  48. 4Si. 


RECEIVEBS. 

Appointtnent  in  action  to  set  aside  conveyance, 

see  Fmudnlent  Conveyances,  18. 

Appointment. 

t.  In  lnBolvenoyprooeeaing8.w1iereIt  appears 
that  the  debtors  do  an  annual  boainess  of  |o,00(^ 
that  their  assets  do  not  exceed  t3,000.  Chat  they  have 
executed  mortgages  on  their  property  to  the  amount 
of  $6,000,  and  that  their  unsecured  Indebtedness  is 
over  |2,0U0,  it  is  not  an  abuse  of  judicial  discretion 
for  the  court  to  appoint  a  receiver  of  the  business, 
and  to  enjoin  the  debtors  from  interfering  with 
the  propwtj.— Pendleton  v.  Johnson,  {Qa.)  11  B. 

S.  A  peUtJon  alleged  that  defendant  was  In- 
flolvmt;  that  one  J.  would  shortly  receive  acheck 
toe  a  lai^  sum  with  Inatmctlons  to  turn  the 
aame  over  to  defendant  In  settlement  of  a  benefit 
due  defendant  under  an  Insurance  policy;  that 
defendant  had  appointed  one  R.  his  attorney  to 
collect  the  amount  of  the  policy,  pay  an  outstand- 
ing note,  and  to  hold  the  balance  subject  to  de- 
fendant's order;  that  defendant  had  drawn  for 
the  ammnt  of  audi  balance  on  R.,  who  bad  ao< 
cepted  the  draft,  and  that  the  drait  was  still  in 
defendant's  possession.  The  prayer  was  to  re- 
strain defendant  from  disposing  of  the  draft  on 
R.,  and  for  a  receiver.  The  petition  wasverlfled 
b7  R.  as  attorney  for  plaintffl.  The  restraining 
order  was  granted,  and  afterwards  R.  was  made 
a  portT  plaintiff  on  a  statement  that  he  had  been 
appolntM  by  defendant  as  bis  attomey  to  receive 
the  amount  of  the  policy;  that  notwithstanding 
this,  and  after  a  copy  of  the  restraining  order 
had  been  served  on  him,  defendant  collected  the 
amount  dae  on  t^e  polic^t  which  was  a  fraud  on 
R.,  and  prying  a  raoeiver  to  donaud  and  recdve 
of  defendant  the  smoant  so  collected.  Defendant 
denied  that  he  was  insolvent,  or  that  a  copy  of 
the  restraining  order  was  served  on  him  before 
he  collected  the  amount  due  on  thepolicy.  Held, 
that  an  order  appointing  a  reoelver  with  authori- 
ty to  receive  from  defendant  anyassets  coming  to 
defeodant  from  the  insurance  company,  or  In  his 
control  since  R.  was  made  a  party,  was  i>roper. 
—Domestic  8.  M.  Co.  v.  Johnson,  (Qa.)  11  S.  B. 
648. 

8.  in  a  suit  by  creditors  of  defendant's  firm, 
for  the  appointment  of  a  receiver  to  take  charge 
of  defeodant'a  individual  properly,  the  petition 
allured  that  when  plaintiffs'  debts  were  con- 
tracted defendant  owned  real  estate  and  other 
property,  but  bad  afterwards,  for  the  purpose  of 
defranding  plaintiffs,  mortgaged,  secreted,  and 
disposed  of  it;  that  his  firm  had  made  a  voluntary 
assignment,  and  all  Its  assets  had  been  exhausted  in 

S,y[ngpreferred  creditors ;  that  defendant,  to  fnr 
er  biDder  and  defraud  plaintiffs,  had  oansed  a 
bomestead  to  be  assigned  to  his  wife  In  the  equities 
of  redemption  owned  by  him.  Defendant  de- 
nied that  be  had  dispoaea  of  his  property  in  any 
way,  and  alleged  that  a  foreclosure  of  the  moi't- 
gages  he  had  given  in  good  faith  would  eziin* 
guish  even  the  homestead;  that  he  could  make 
the  money  to  pay  all  hts  debts.  If  he  was  not  dis- 
turbed in  the  management  of  the  property.  The 
answer  denied  any  fraud  or  concealment  On  tha 


ueanng,  the  prooeedlugs  on  application  for  the 
bomestead  were  introduced,  showing  that  defend- 
ant's wife  had  applied  for  the  homestead,  alleging 
that  defendant  was  embarrassed,  and  had  mort- 
gaged most  of  bis  property,  and  refused  to  ap- 
ply for  the  homestead  bim8«lf .  Tbe  order  of  the 
court  approving  ttie  application  recited  that  there 
was  more  property  than  tbe  applicant  was  entitled 
to,  bat  that  it  was  so  covered  oy  liens  that  when 
they  should  be  satisfied  little  would  be  left.  Held, 
tbu  the  court  did  not  abase  Its  discretion  in  re- 
fusing the  Injnnotion  and  appointment  of  a  re- 
oeivor.— Mattbewa  v.  WUUaDu,  (Qa)  11  8.  E.  447. 

 ITotioe  of  applioation. 

4.  ^  a  bill  to  set  aside  a  deed  of  trust  as  In 
fraud  of  creditors,  allegations  that  the  grantors 
therein  are  insolvent,  and  that,  if  tbe  claims  of  the 
creditors  preferred  in  the  deed  <ire  paid  as  pro- 
vided tiierein,  nothing  will  be  left  for  3^nUfls, 
and  that  the  trustee  appointed  therein  Is  a  brother 
of  one  of  the  largest  of  the  preferred  creditors, 
and  lias  taken  possession  of  the  property,  and  la 
selling  the  same,  and  applying  the  proceeds  ac- 
cording to  the  terms  of  uie  deed,  do  not  show  a 
case  of  such  emergency  as  will  authorize  a  court 
of  equity  to  appoint  a  receiver  without  notice  to 
defendants  of  the  application  for  such  appoint- 
ment, Uiongh  snoh  nouoe  is  not  expressly  provided 
for  by  Cook  W.  Va.  c.  188,  S  28,  authorizing  the 
appointment  of  a  receiver  in  a  chancery  suit  in- 
volving the  property  of  a  corporation,  firm,  or  In- 
dividual where  there  Is  danger  of  the  loss  or  mls- 
appropriatloD  oi  the  Bame.— RnfEner  t.  Main,  (W. 
\^.)  U  S.  B.  fi. 

Fowers. 

5.  Where  the  mineral  property  of  an  Insolvent 
mining  company  baa  no  marketable  value  ind». 
pendent  of  a  railroad  constructed  and  used  by  it 
for.  the  transportation  of  ore,  a  court  of  equity  may 
authorize  its  receiver,  placed  In  oliarge  of  all  the 
company's  property,  to  perfect  title  to  the  railroad 

Eropertv  by  condemnation  proceedings,  as  well  as 
>  r^tair  the  road-bed,  and  may  deolare  Um  cer- 
tificates issued  by  bim  in  payment  tlierefbr  a  first 
lien  on  all  tbe  company's  property. — ^Kam  v.  B/> 
rer  Iron  Co.,  (Va.)  ffs.  B.  481. 

Aotiona  by. 

6.  A  receiver  in  supplementary  proceediBga 
appointed  "to  take  charge  and  custody  of  all  prop. 
erty,cbose8  in  action,  and  things  of  value  "belongs 
log  to  the  judgment  debtors,  **with  all  the  rights, 
powers,  and  privileges  of  a  receiver  under  tbe 
law, "  m^  bring  actions  to  recover  tbe  judgment 
debtor's  property  without  special  leave  or  dlreo* 
tion  of  the  court.— Weill  v.  Slrst  Nat  Bank,  (N. 
C.)  11  8.  E.  277. 

7.  Under  Code  Oa.  S  iVBS,  providing  that  on  dl». 
solution  of  a  oorporation  the  superior  court  maj' 
appoint  a  receiver  properly  to  administer  the  as- 
sets  of  tbe  corporation  under  its  direction,  a  re- 
ceiver thus  appointed  pending  an  action  on  oehaU 
of  tbe  corporation  brought  by  ita  tceaaurer,  is  en- 
titled to  be  made  a  parbr  plaintiff  to  auch  aottOL— 
Houston  V.  Redwlne^  (Qa.>  11 S.  B.  fl63. 

Compenaatlon. 

8.  Where  the  master  reports  that  the  compen- 
sation allowed  a  receiver  la  fair  and  reasonable, 
and  bis  finding  is  sustained  by  the  testimony  of 
competent  and  experienced  men.  It  will  not  be  dia- 
turbed.— Earn  v.  Borer  Iron  Co.,  (Va.)  11  8.  B.  481. 

Beconvention. 

See  Se^Ql^  avid  Counter-Claim. 

Beoords. 

On  appeal,  see  Appeal,  30-24. 
Of  conditional  sale,  see  Sale,  1& 
mortgage,  see  Mortgages,  S. 

Bedemption. 

From  tax-sale,  see  TaxatUm,  6.     .  . 
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ExceptloxiB  to  report. 

1,  Kzceptions  to  areferee'sreportmwrbeflled, 
u  a  matter  of  rlebt,  at  the  term  to  wbicn  the  re- 
port Is  made.  The  flliog  of  exceptions  after  that 
term  U  in  the  discretion  of  the  jua^,  and  from  the 
exercise  of  suchdiscretloo  no  appeal  liee.— McNeill 
T.  Hodffea,  (N.  C.)  11  &  B.  265. 

2.  An  exception  to  a  referee's  report  that  he 
did  sot  find  '*upon  the  whole  testimony  and  the 
law, "  and,  "as  a  conoluslon  of  law  on  hU  finding^ 
of  facts, "  that  plaintiff  was  entitled  to  recover,  is 
not  spedflo  enough  In  polntit^  oat  any  particular 
oonolnsioD  ot  law  or  fact  to  entiUa  it  to  considera- 
tion. FoUowioff  Avent  t.  Arrlngton.  10  S.  B.  Wl. 
—FaUs  of  If  euM  lUmxPg  Co.  t.  Brooki.  (N.  G.)  II 
aB.«50. 

Reformation. 

Of  oontraot,  see  Equity,  3. 

Begistration. 

Of  Toters,  see  ElectUms  and  VoterSt  iWS. 

Begulation  of  Commerce. 
See  CotutUutlomil  Law,  9, 10. 

Behearlnff. 

In  eciatty,  see  Equity,  35. 

Release  and  Biecharge. 

See  Accord  and  SatUfacUon;  ComprcmUe;  Pay- 
ment. 

Of  action  for  penalty,  see  Telegraph  CampanieB,  7. 
surety,  see  Principal  ana  Surety,  1, 8. 


BBMOVAIi  OF  OAXrSES. 

JurlBdlction  to  remove. 

On  petition  of  non-resident  Heirs,  a  case 
Involving  tUo  probate  of  a  will  was,  by  order  of 
the  drouit  court  of  the  United  States,  removed  to 
that  court  from  a  state  court.  Held  that,  though 
it  was  doubtfnl  whether  the  drcait  court  had  Ju- 
risdiction to  remove  snch  s  case,  it  was  for  that 
court  to  decide  the  question.— Brodhead  t.  ffiioe* 
maker,  (Go.)  11 B.  E.  MS. 

RenewaL 
Ot  notes,  see  NegtttU^le  Jnsfrumentfl,  1|  8.  ' 

Repeal. 

Of  sUtnte,  see  Statutes.  6. 7. 


REPLEVIN. 
When  lies— Demand. 

1.  A  mortgagee  of  personalty  need  not  demand 
payment  of  his  debt  before  bringiag  replevin,  when 
the  debtor  has  notified  bim  that  he  will  not  pay. — 
Taylor  v.  Hodges,  11  8.  £.  156,  105  K.  C.  SU. 

Pleading. 

2,  A  complaint  In  an  action  ot  claim  and  dellT- 
ery,  otherwise  sufficient^  Is  not  demnrrable  be- 
cause brought  against  a  landlord  by  his  tenant  for 

Eropertv  seized  for  rent,  unless  that  fact  is  set  out 
I IL— Johnston  v.  Holmes,  {&  C.)  11  S.  £.  aOB. 

Proof  of  value  of  property. 

8.  Where  plaintiff,  in  an  action  for  the  recov- 
ery of  personal  property,  gives  bond  and  acquires 
the  possession,  it  is  no  more  his  duty  to  prove  the 
value  of  the  property  than  it  is  the  duty  of  defend- 
ant, who  seeks  to  regain  possession,  and  thus  be- 
comes practically  the  plaintiff, — Archer  v.  Long, 
(S.  C.)  11  IS.  K  «6. 


Vwdlot. 

4.  Code  S.  C.  S  388,  provides  that,  "In  an  aeUaB 

for  the  recovery  of  specific  personal  property,  if 
tbe  property  have  not  been  delivered  to  the  plidn- 
tlffj  or  if  it  nave,  and  the  defendant  by  bis  answer 
claim  a  return  thereof,  the  jury  shall  aasess  ttie 
value  of  the  property,  if  their  verdict  be  in  favor 
of  tlie  plaintiff,  or  If  they  find  In  favor  of  the  de- 
fendant, and  that  be  is  entitled  to  a  return  thereof 
and  may  at  the  same  time  assess  the  damages.  * 
Hefd,  that  a  verdict  which  finds  "for  the  defend- 
ant the  property  in  dispute, "  without  asses^ng  its 
value,  is  void,  and  the  defect  is  not  cored  by  a 
waiver  on  the  part  of  defendant  of  the  right  to 
take  advantage  of  It— Ardier  v.  Long.  <.S.  C.)  U 
6.  B.  8Bb 

Reports. 

Of  commisdoners  in  ohancory,  see  Equityt  31,  SSL 
Repr^ntations. 

Estoppel  by,  see  Estoppel,  5,  0- 

Res  Adjudicata. 
See  Judgment,  10-21. 

Rescission. 

Of  contract,  see  Equity,  8-11 ;  Sale,  6-8. 

Retiring  Partners. 

See  Partnership,  6. 

Retnm. 

Of  deposition,  see  Deposition,  2,  S. 

Revenue. 

See  TaxatiOTk. 

Review. 
Od  appeal,  see  Appeal,  29-aOL 


RIOT. 

Indictment— Variance. 

Where  one  person  is  indicted  for  asssnit 
with  intent  to  kill,  it  Is  not  error  to  refuse  to  cbarge 
that  defendant  may  be  convicted  of  tiot.— BoUbsob 
V.  State,  (Oa.  J  U  S.  E.  S44. 


RIPARIAK  RIGHTS. 

See,  also,  Waterg  and  WtOer-Cownea. 

Erection  of  levee — Overflowins  land. 

In  an  action  for  damage  to  'and  frcon  over- 
flooding  it  by  the  erection  of  a  levee,  when  there  is 
evidence  to  show  that  the  levee  was  necessarv  to 
protect  defendant's  Iwid  from  the  effect  of  a  i»m 
erected  by  plaintiff,  it  is  error  to  instruct  the  jury 
that,  while  it  is  tme  that  a  riparian  owner  may 
erect  bulwarks  to  protect  his  property  from  injuiy 
by  the  stream,  yet  ne  can  only  do  so  when,  yj  the 
exercise  of  reasonable  care,  Itcan  be  done  without 
injury  to  others.— Wllheim  v.  Burlcgrson,  (2T.  C)  II 
8,  B.  SOOl 

Roads. 

See  Blffhwovs. 

ROBBERT. 

What  oonatituteB. 

While  B.  was  in  bis  smoke-bouse,  about  15 
paces  from  his  house,  defendant  came  up  and  said 
that,  If  B.  put  his  head  out,  he  would  "shoot  it  off. " 
While  B.  was  thus  detained,  co-defendant  entered 
tbe  bouse,  and  carried  off  valuables  belooffing  to 
B.,  who  did  not  Know  for  what  purpose  he  ws* 
being  detained  until  dafendants  had  left.  Hild  a 
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snjiieient  taking  In  ttw  pNieaee  of  B.  to  ooosti- 
tnte  ro1)b«7.-^lemeiit8  y.  State,(0«.)  11 S.  B.  505. 

SAIiB. 

Bee,  also.  Judicial  Salea;  Vendor  anil  Vendee. 
Aetioa  for  prioe^  see   Set-Off  and  Counter- 

Clntm,  1. 

 iDstiuotions,  Me  WaJ,  18. 

Of  mortgaRad  ohatteU,  proseontlon,  mo  Chattel 

Kort0a0M,6i. 

The  oontraot — Acoeptanoe. 

1.  No  tine  passes  by  the  aooeptmoe  1^  tele- 
graph of  an  offer  to  parchase  personal  property, 
wtiioh  Btlpolatee  that  the  proposer  "mttsc  have  re- 
ply earlT  to-morrow, "  where  the  acoeptanoe  Is  not 
reoeiTecl  nntil  late  in  the  eveniog,  and  is  not  shown 
to  have  been  dispatched  early  id  the  momlng.— 
Union  Nat  Bank  v,  MiUer,  (N.  C.)  11  8.  £.  831. 

 When  title  pbsbob. 

S.  The  title  to  the  property  does  Dot  rest  In 
the  buyer  upon  the  siting  and  delivery  of  a  oon- 
tract  of  the'  following  purport:  "I  have  this  day 
•old  to  B.  all  my  Swiss  cheese  now  in  my  cellars, 
between  80  and  90  loaves,  (this  does  not  include 
cracked  or  aeoond-olasa  cheese,)  at  cents  per 
lb;  the  cheese  to  be  paid  for  when  reoeived;  the 
seooad-grade  cheese  to  he  at  lOJ^  oente  per  lb;  B. 
to  pay  H  freight  from  F.,  and  to  have  all  out  of 
tho  oellars  before  Jan'y  1, 1686;"  the  oontraot  be- 
ing dated  and  delivered  October  27,  lij&i.— Hood  v. 
Blooh,  (W,  Va.)  11  B.  K.  fllO. 

Warranty^  when  implied. 

8.  Where  a  manufacturer  undertakes  to  sap- 

Sly  goods  mannfaotured  by  himself,  or  in  which  he 
sals,  but  which  the  vendee  has  not  had  the  op- 
portunity of  inspecting,  it  is  an  implied  term  in 
the  oontraot  that  he  shall  sopply  a  merchantable 
article.— Hood  y.  Blooh,  (W.  Va.)  U  S.  K.  910. 

4.  Where  a  sale  is  of  a  definite,  existing  ohat- 
tel,  specifically  described,  the  actual  condition  of 
whicn  Is  capable  of  being  ascertained  by  either 
pwrty,  there  Is  no  implied  warranty  that  the  prop- 
erty is  merohanUble.— Hood  v.  Blooh.  (W.  Ta.)  11 
a  B.010. 

5.  CodeGa.  |  26S1,  provides  that  "If  there  is 
no  ezpresa  covenant  of  warranty  the  purchaser 
must  exercise  caution. '  The  seller,  however, 
•  *  •  warrants  (1)  that  he  has  •  raUd  title 
and  right  tosell;  (2)  that  the  article  sold  Is  mer- 
chantable; (8)  that  be  knows  of  no  latent  defects 
undisclosed. "  Held  that,  where  the  seller  does 
not  expressly  refuse  to  warrant,  but  points  out 
patent  defeota,  and  states  how  they  may  be  re- 
paired, there  Is  an  implied  warranter  that  when 
those  repairs  are  made  the  machine  will  befit  for 
the  purposes  for  which  he  knows  it  to  be  In- 
tended.—Cochran  t.  Jones,  (Qa.)  11  S.  B.  811. 

Besoission. 

&  There  being  evidenoe  that  oertafn  oredlt- 
on  had  elected  to  rescind  a  sale  to  one  C,  but 
ttiat,  some  of  the  goods  being  sold,  they  purchased 
other  goods  than  tbeir  own  m>m  C.  'a  agent  to  sat- 
isfy their  claims  against  C,  it  should  have  been 
left  to  the  jury  to  say  whether  they  elected  to  re- 
scind, and,  if  BO,  whether  Its  improper  execution 
was  by  mistake  and  in  good  faith,  aa  tn  that  case 
they  had  a  rlf^t  to  insist  on  their  election  and 
clafm  tiMlr  goods,  If  ther  could  be  distingntshed, 
or.  if  they  had  been  sold,  to  such  a  proportion  ox 
the  monc^  as  they  conld  show  that  ttieir  goods 
bore  to  those  purchased.— Claflin  t.  Continental 
Jersey  Worlra,  (Oa.)  11  S.  E.  72L 

——  Becorery  firom  bona  fide  pnrohaaer. 

7.  Fraudulent  representations  by  a  merchant, 
as  to  his  ivoperty  and  assets,  by  means  of  which 
he  was  enabled  to  purchase  goods  on  credit,  fur- 
nish no  ground  for  setting  aside  a  bill  of  sale  of  the 
goods  BO  obtained,  executed  by  him  to  secure  the 
bonaJldeAebt  of  one  who,  without  any  knowledge 
whatever  of  the  fraudulent  representation,  had 
loaned  him  money  which  he  had  invested  in  the 
bUBtness.— Jones  t.  Christian,  (Va.)  11  8.  K  9M. 


8.  The  fact  that  the  merohaot  was  an  inftjit 
when  the  bill  of  9ale  was  executed,  Is  no  ground 
for  setting  it  aside,  as  he  had  as  much  right  to 
sell  the  (nods  In  the  lump  to  one  persoaas  to  any 
or  all  of  tils  retail  customers,  provided  the  trans- 
action was  not  the  resultof  a  fraudulent  collusion 
between  him  and  the  purohaser,  entered  into  for 
defrauding  hla  other  creditors.— Jones  t.  Chris- 
tian, (VaO  11  8.  £.  981. 

Action  for  price— Failtire  of  considera- 
tion. 

9.  riidntlfl  sold  defendants  a  car-load  of  Ues 
nnder  a  warranty  as  to  quality:  but,  as  they  ar- 
rived too  late,  they  were  neld  by  defendants  for 
sale  on  plaintiff's  aocounL  After  selling  some, 
and  holding  the  balance  for  some  time,  having 
abundant  opportunity  to  ascertain  thdr  qaality, 
defendants  purchased  what  were  left  at  a  reduoed 
price,  and  accepted  plaintiff's  draft  In  payment, 
ileld  that,  In  a  suit  on  the  acceptance,  defendants 
could  not  plead  failure  of  consideration  or  breaoh 
of  the  warranty  as  to  quality.- Honaer  T.  Llthgow 
Manufg  Co.,  (Ga.)  11  B.  E.  809. 

10.  Where  defendant  testlfles  that  herelled  on 
plaintiff's  representation  that  the  machine  pur- 
chased of  him  was  first-class,  and  would  do  first- 
class  work,  it  is  not  error  to  charge  that  If  the 
Jury  find  that  he  did  so  rely,  and  that  the  ma- 
chine was  wholly  wtffthlees,  then  there  is  a  total 
failure  of  otmslderatioD,  and  plalnUff  cannot  re- 
oover.— Coohran  t,  Joom,  (Qm.)  U  B.  E.  811. 

Conditional  sales. 

11.  Plaintiffs  delivered  to  defendant  a  piano, 
she  ^ving  her  notes  "for  value  received  for  the 
rent. "  PlaintifiB  were  to  retain  title  till  all  notes 
were  paid,  but  npon  the  pqrment  of  said  notes 
*'given  ftk  the  use  of  mis  plimo**  tlUe  was  to 
pass  to  the  "lessee."  Upon  deteult  in  payment 
the  piano  was  to  be  returned.  Held,  to  be  a  oaa- 
ditional  sale,  and  not  a  lease,  and  upon  recovery 
of  the  piano  the  money  alrMdy  paid  should  be 
returned,  after  deducting  the  proper  amount  for 
the  use  of  the  piano.- Hi^  t.  Joroan,  \Q*.  )  11  8. 
E.  883. 

 BegiatratioD. 

12.  Code  N.  C.  S  1275,  (Act  18S3,)  requiring  reg- 
istration of  conditional  sales,  does  not  InvaUdaM 
such  sales,  made  before  its  passage.— Farrr  T. 
Young,  (N.  C.)  11  S.  E.  5U. 

 Exchange  of  property  sold. 

IS.  Flalntlff  sold  a  mule,  taking  a  note  from  the 
purchaser,  which  stipulated  that  the  title  should 
remain  in  plaintiff  until  payment.  He  afterwards 
consented  that  the  mule  should  be  traded  for  a 
horse,  upon  the  oral  agreement  that  the  horse 
should  stand  In  the  place  of  the  mule  to  secure 

Esyment  of  the  note.  Held,  that  the  title  to  the 
orse  vested  in  plaintiff,  in  the  absence  of  any  act 
requiring  registration,  even  as  against  a  bfma  fide 
purohaser  for  value. — Ferry  v.  xoung,  (N.  C.)  11 
8.  E.  fill. 

 Prosecution  for  sale  by  conditional 

vendee. 

14.  Where  the  sale  of  a  chattel  la  conditional, 
the  vendor  reserving  title,  it  Is  no  defense  to  « 
prosecution  for  its  sale  by  the  vendee  that  the  ven- 
dor did  not  record  the  contractof  sale,  or  take  other 
precaution  against  loss  from  any  wrongful  sale  of 
the  property  which  might  be  made  by  the  vendee. 
—Chambers  v.  Slate.  (Ga.)  II  8.  £.  953. 

15.  On  a  prosecution  for  unlawfully  selling 
property  held  by  defendant  under  a  condittooiu 
sale  with  title  retained  in  his  vendor,  where  there 
is  no  evidence  of  good  faith  in  sel  ling  the  property, 
the  request  to  charge  the  Jury  that  the  sale  of  de- 
fendant's interest,  made  in  good  faith,  would  be  no 
offense,  is  properly  refused. — Chambers  v.  State, 
(Ga.)  11  S.  £.  653. 

16-  Where  trial  is  had  upon  accusation  of  sell- 
ing property  sold  to  defendant  under  conditional 
sale  with  title  retained,  founded  on  affidavit,  there 
can  be  no  conviction,  wiiere  it  Is  not  shown  that 
the  offense  was  committed  before  the  making  of 
the  affidavit  charging  its  commission.— ChamDers 
T.  State,  (Ua.)  118.E.6M,  ^  -  ^  ^^i  ^ 
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INDEX. 


SOHOOLS  AND  SCHOOIr-BIS- . 
TBICTS. 

Atithorlty  to  adnlDister  oath  to  teacher,  sea  Per- 

Aight  to  poBaession  of  sohool  bnlidlng. 

1.  Acts  Ga.  1880-81,  p.  418,  authorizes  "the  may- 
or aad  council  ot  Butler  to  levy  and  collect  taxes 
for  the  purpose  of  establlahlng  and  malntoiniog 
sobools,**  and  granta  them  "full  power  and  author- 
ity to  employ  teachers  •  «  *  and  make  rules 
for  the  government  of  said  aohools. "  A  school- 
house  was  built  by  subscriptioQS  from  oltiienB  and 
irom  the  mayor  and  oouncli,  hut  no  tax  wasloTied 
therefor,  iield,  that  an  injunottoa  was  properly 

Kated  restrelntng  a  teacher— whom  the  dozens 
t  had  subscribed  wished  to  retain,  but  whom 
the  mayor  and  council  had  discharged — from  tak- 
ing possession  of  the  building,  whether  or  not  it 
heiODged  to  the  subscribers  joinUy,  or  had  been 
dedicated  to thepnUte.— PattoraoB t.  OUsct But- 
ler, (Ga.)  11  B.  E.  890. 

Taacatioii. 

2.  PriT.  AcU  N.  C.  18S9.  c.  219,  |  TS,  which 
f  roTidea  that "  all  taxes  now  paid,  or  which  here- 
after may  he  paid,  by  the  citizens  of  the  city  of 
GroeDsboro,  for  stote  and  county  school  pur- 
poses, shall  be  paid  by  the  county  treasurer  to  the 
treasurer  of  the  city  of  Oreensbotc,  and  by  him 
applied  to  the  graded  schools  of  the  dty  as  provid- 
ea  by  law,"  is  void  as  contrary  to  Const.  N.  C.  arL 
9, 1 2,  which  provides  that  "the  general  assembly 
*  *  *  shall  provide,  by  taxation  and  otherwise, 
for  a  general  and  uniform  system  of  public  schools, 
wherein  tuition  shall  be  free  of  charge  to  all  the 
diildrea  of  the  stoto  between  the  ages  of  six  and 
twenty-one  years,  **  and  section  6,  wtaloh  prescribes 
what  shall  constitute  the  "county school  fund," 
provides  that  it  shall  belong  to  and  remain  in  the 
several  counties,  and  shall  be  faithfully  appropri- 
ated for  establishing  and  maintaining  free  publlo 
schools  in  the  several  counties. " — City  Of  Oreana- 
boro  T.  Hodgin,  (N.  C.)  11  S.  B.  586. 

SEBUOnON. 
What  ooDBtltuteB. 

1.  A  woman  who  has  never  had  Illicit  sexual 
intercourse  is  virtuous,  within  the  meaning  of 
Code  Oa.  S  4871,  declaring  the  punishment  of  the 
offense  of  seductog  **a  virtuous  unmarried  fe- 
maleand  on  an  indictment  for  seduction,  it  is 
error  to  leave  It  to  ttie  jury  to  determine  what  a 
virtuous  woman  Is.— O'Selll  v.  Sute,  (Oa.)  11  S. 

2.  Intercourse  brought  about  by  promise  of 
marriage  only,  with  no  aid  from  persuasion,  or 
other  false  and  fraudulent  means,  will  not  consti- 
tute the  offense  of  seduction,  under  Code  Ga.  % 
4871,  declaring  that,  "if  any  i>erson  shall  by  pet- 
suasion  and  promise  of  marriage,  or  other  false 
and  fraudulent  means,  seduce  a  virtuous  unmar- 
ried female, "  he  sbatl  be  pnntsbed,  etc— O'Neill  v. 
State,  (Ga.)  U  B.  £.  KSB. 

ETid0Doe. 

8.  On  aa  Indictment  for  the  seduction  of  a 
virtuons  unmarried  female,  whether  the  prosecut- 
ing witness  had  parted  with  her  virginity  before 
the  ^eged  seduction  took  place  is  a  question  for 
the  Jury,  and  the  fact  that  she  had  may  be  estab- 
lished by  evidence,  direct  or  clrcamstantlal,  and 
conduct  tending  to  show  a  debauched  mind,  the 
loss  of  moral  chastity,  may  be  considered. — O'Neill 
V.  State,  (Ga.)  11  B.  E.  856. 

4.  On  an  indictment  for  sediiclcg  a  virtuous 
unmarried  female,  the  want  of  moral  chastity 
may  be  regarded  on  the  question  whether  the 
woman,  though  a  virgin,  was  really  seduced,  or 
whether  she  shared  tho  intercourse  for  the  grati- 
flcatloik  of  lascivioos  propensities  not  Inflamed 
by  the  arts  or  importanity  of  the  aocused,— 
O'Neill  V.  State,  (Ga.)  11  5.  B.  850. 

Self-Defense. 

Bee  CarrvinQ  H'eupons.  1, 3;  ifumfc^  6. 


Sentence; 

Bee  Criminal  Law,  54,  55. 

Servioe  of  Process. 

See  Wrm»,  2,  8. 

SET-OFF  AND  COUNTSOt- 
OLAItf. 

When  allowed. 

1.  UnderCodeaa.|991S,^ovidliigtliat,inaU 
oases  wher«  recoupment  may  be  pleaded.  If  the 
damages  of  defendant  shall  exceed  la  amount 
those  of  tlie  plalntlfl,  the  defendant  shall  reoov« 
the  amonnt  of  such  exoess.  It  Is  not  error  to  in- 
struct that  defendant  Is  entitled  to  reoover,  in  an 
action  for  the  price  of  a  machine,  for  eiqieoses 
reasonably  incurred  In  repairs  on  account  of  a 
latent  defect,  and  in  endeavoring  to  run  the  ma- 
chine.—Cochran  v.  Jones,  (Oa.)  11  S.  £.  811. 

2.  Where  the  plaintiff  in  a  Judgment  against 
two  defendants— one  as  principal,  the  otnor  as 
surety- is  a  non-realdant  of  the  siale^  and  vrithont 
property  therein,  a  debt  due  from  blm  to  the  prin- 
cipal may  be  set  off  in  equity  agiUnst  the  JndginanL 
— Llvincston  v.  Uarshdl.  cGa.j  11  B.  £.  M3. 

8.  Aftw  judgment  on  the  bond  of  a  dAftmlt- 
ing  trrasurer  against  the  principal  and  anreties 
therein,  theprincipal  recovered  a  Judgment  against 
the  administrator  of  K.,  one  ct  the  snretles,  on 
a  personal  aooonnt  between  him  and  R.  The 
Qrst  Judgment  was  asstgned  to  tbe  trustae  la  a 
deed  of  b  ust  given  by  the  principal  to  Indem- 
nify his  sureties  before  the  suit  In  wnlcb  the  judg- 
ment was  recovered  was  brought.  R.'s  adminis- 
trator had  no  knowledge  of  theassignment.  Held, 
that  the  Judgment  was  not  a  trust  fund  for  the 
benefit  of  the  sureties,  and  the  taiutee  took  the  as- 
signment of  It  sabject  to  the  right  (d  B.'s  admin- 
istrator to  set  (A  against  it  all  sums  p^  out  b7 
K.  on  Bcoonnt  of  his  surety  ship, — Gordon  T.Bixe; '3 
Adm'r,  (Ta.)  11  6.  £.  602. 

Settlement. 

SeejlocDrdandSati^factton;  Com-proimltet  Pajf 
ment 

Of  aocoants  of  executors,  eto,  see  Executon  and 
AdnanUtratora,  12-20. 

Severance. 
Of  aoUons,  see  Actlont  8. 

SHERIFFS  AND  OONSTABX<B& 

Mandtimua  to,  see  Kandamuf,  1. 

1.  '  Act  S.  C  1884,  (18  St  788,)  proridlng  that 
where  Judgment  Is  entered  (W  execntlon  issued  In 
the  courts  of  general  sessions  for  fines,  fees,  or 
costs,  ntdtn  bona  oosts  shall  not  be  paid  to  the 
sheriff  or  clerk,  does  not  apply  to  sheriff's  fees  for  at- 
tempting to  serve  warrants  issued  by  a  trial  justice 
under  act  18S7,  for  failure  to  pay  poll-taxes,  ana 
returned  non  est  inventus.— Kogen  v.  Marlbor- 
ough County,  (S.  C.)  U  S.  B.  8S3. 

2.  A  warrant  issuea  under  Act  B.  C.  1887,  (19 
St.  882,883,)  providing  thatapsrson  failing  to  p^ 
bis  poll-tax  (limited  by  Const  S.  C  art  S.  {  a.  toil,) 
shall  be  guilty  of  a  misdemeanor  punishable  by  a 
fine  of  flo  and  costs,  or  imprisoument,  is  not  a 
process  for  the  ooUecUon  of  taxes,  but  a  oriminid 
process,  and  the  sheriff  is  entitled  to  his  fees 
tbougb  tbe  warrant  is  returned  non  est  inventiu, 
and  though  the  act  under  which  the  warrant  was 
issued  had  expired  by  its  own  llmltatioa.— Honrs 
V.  Marlborough  CVjnnty,  (8.  0.)  11  S.S.9SS. 

Powers — Admlnietration  of  estates. 

8.  Where  an  estate  was  oommttted  to  •  sbeiU 
for  admiaistration,  under  Code  Va.  1  a<M5,  he  prop- 
erly retained  possession  thereof  after  the  expira- 
tion of  his  term  of  olBoe,  sinoa  there  la  an  previa 
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ion  tor  trsnBferring  the  estate  to  hi*  BUOoeBSor.— 
TuoBUll's  Adin'r  T.  Withers,  iVa.)  U  S.  E.  565. 

laabilitim— M  IsappUoation  of  moneys. 

4.  A  sheriff,  who  in  eood  faith  applies  the  pro- 
ceeds of  ofBcial  sales  to  toe  satisfaction  of  a  senior 
execution  in  his  possession,  which  is  open,  regular 
on  its  face,  aad  contains  nothing  to  show  that  it  is 
void  or  paid,  but  which,  in  fact,  has  been  paid  by 
a  private  settlement  between  the  parties.  Is  not 
liable  to  the  claimants  under  a  Junior  execution, 
wbere  he  had  no  further  notice  of  the  payment 
than  that  it  waa  disputed  between  tbo  Mrties.— 
Burnett  t.  Gentry,  (S.  C.J  11 S.  B.  96b 

B.  In  a  suit  against  a  sheriff  to  recover  moneys 
collected  under  an  execution  issued  by  plaintiff  in 
another  case,  and  by  him  applied  to  the  satiafao- 
tloD  of  avoid  judgment  of  record  against  plaintiff, 
the  fact  that  the  record  taU»  to  disclose  such  Inva- 
lidity is  a  good  defenie.— Ooodgion  v.  Gilreatb,  (S. 
a  11  8.  E20r. 
 Wrongful  selsare. 

0.  In  trespass  on  the  case  against  a  sheriff  fur 
the  ualavfut  levy  and  seiiure  of  idaintUTs  goods, 
under  the  allegedautborfty  of  an  execution  against 
a  stranger,  plaintiff  need  not  ofTei-  in  evidence  the 
execution  under  which  the  levy  was  made;  that 
the  levy  was  made  under  a  proper  execution  Is  mat- 
ter of  defenae.— Garrett  v.  Hutcbiaon,  (V&)  11  S- 
E.  4CW. 

 Failure  to  exeonte  or  return  pro- 
cess. 

7.  The  fact  that  a  warrant  la  Irregular  and  il- 
legally Issued  does  not  relieve  the  sheriff  from  tbe 
duty  to  execute  it» — Rogers  v.  Uarlborongh  Coun- 
ty, (S.  C.1  11  S.  E.  883. 

8.  The  North  Carolina  statutes  providing  only 
for  an  amercement,  on  motion,  for  the  failure  of  a 
sheriff  to  make  "due  and  proper"  return  of  pro- 
cess, a  civil  action  vriil  not  Ho  for  such  failure.-' 
Piedmont  Manufg  Ca  v.  Buxton,  (S.  C)  II  8.  £. 
«S4. 

Aotion  for  fitlee  return. 

9.  "When,  In  an  action  against  a  sheriff  for  a 
false  return,  the  court  permits  such  return  to  be 
amended,  the  plaintiff  should  note  his  exception, 
and,  unless  the  amended  return  la  admitted  to  be 
true,  proceed  to  try  the  tosnew  An  appeal,  before 
llnsl  judgment,  on  such  admission  or  a  verdict.  Is 

Sremature,  and  will  be*  dismissed.— Piedmont 
[anuf  *g  Ca  V.  Buxton,  U^.  a)  11  &  B.  9M. 

BLATEBY. 

ZiegallEing  cohabitstlon'^Desoent  and 

distribution. 

1.  Zn  an  aotion  for  an  account  and  dlatribu- 

tlon,  in  which  the  appellant^  claim  as  distributees 
by  virtue  of  relutLonship  as  half  brothers  and 
sisters  of  the  deceased,  it  appeared  tbatthe  father 
of  deceased,  while  a  slave,  cohabited  with  a  fe- 
male slave,  without  Bay  marriage  ceremony  or 
agreement,  and  by  her  had  a  number  of  ohiloren, 
who  constitute  a  portion  of  the  appellants;  that 
he  afterwards  discarded  this  woman,  and,  daring 
her  life-time,  married  the  deceased's  mother,  who 
then  had  several  children  (the  other  appellants) 
by  slaves  of  her  former  master;  that  the  deceased, 
while  still  a  slave,  was  married  to  tberespondent, 
with  whom  he  eontlnnously  lived,  treating  her  ac 
his  wlfCj,  after  their  emancipation,  and  until  his 
death.  The  marriage  was  without  issue.  Held, 
that  the  Boabllng  Act  8.  C.  1^  %  4,  constituting 
every  colored  child  theretofore  bom  the  legiti- 
mate child  of,  and  entitling  him  to  inherit  from, 
his  mother,  legltimtzed  the  decedent  and  his  half 
brothers  and  sisten  by  their  common  mother,  and 
entitled  the  latter  to  inherit  as  distributees  of  the 
estate  of  the  former.— Clement  v.  Riley,  (8.  C.) 
11  B.  E.  W9. 

2.  But  neither  that  act  nor  the  Legalising  Act 
8.  O.  ItfTa,  IS  1,  2,  which  provide  toat  purties 
who  have  continued  to  cohabit  up  to  the  date  of 
the  act,  under  an  agreement  to  live  as  man  and 
wife  altered  Into  before  their  emancipation,  shall 


be  deemed  to  be  married,  and  provltlbig  that  cM- 
spring  bom  during  such  a  cohabitation  shall  be 
legitimate  though  the  mother  be  dcNid,  where  the 
father  has  recc^nlied  her  as  hisvrlfo  apply  to  the 
gtatua  of  the  half  brothers  and  sisters  of  the  de- 
ceased on  his  fatheor's  side,  and  ttu^  are  Illegiti- 
mate children  of  such  common  father,  and  can- 
not inherit  from  the  decedent— Clement  v.  Riley, 
(&  C.)  U  8.  £.  690. 

8.  Act  B.  a  1878,  Tefetred  to,  legaUied  the 
marriage  of  the  respoDdrait  to  the  deoedenW  and 
enUtlea  her  to  InherU  fhnn  him  her  share  m  Us 
widow.— Clement  v.  RUeiy,  (S.  a)  11  &  B.  SBSl 


SFEGXFZO  PBBFOBHANOB. 

Contraots  enforceable. 

1.  In  a  suit  by  a  railroad  compai^  to  compel 
speciflo  performance  of  a  contract  to  oonvey  a 
right  of  way  over  defendant's  farm,  defendant 
testified  that  the  contract  exhibited  with  plain- 
tiff's bill  was  not  a  true  copy  of  that  aotoally  made, 
in  that  it  had  reference  to  a  later  survey,  wherein 
the  r^ht  of  wmy  to  be  granted  ma  llxaa  In  tlie 
original  by  a  former  we,  whioh,  by  his  own  tes- 
timony, ooBslsted  merely  In  the  eaglnaer's  walk- 
ing over  the  land  and  suggesting  a  fine,  which  de- 
fendant marked  on  the  fence  with  his  Imife. 
Plaintiff's  engineer  testified  that  but  one  survey 
was  made,  which  was  that  speoi&ad  In  the  con- 
tract exhibited  by  plaintiff,  and  that,  after  de- 
fendant had  examined  the  survey,  he  sle^ied  a 
contract,  of  which,  by  the  testimony  ot  the  notary 
who  achiiowledged  it  and  the  clerk  who  copied  IL 
the  contract  exniblted  by  plaintiff  was  a  literal 
copy.  It  mas  further  proved  that  the  original  oon- 
tnct  had  been  lost  after  It  was  copied.  Held, 
that  the  cwreotness  of  the  ccmtract  exhibited  ^ 
plaintiff  was  sufficiently  shown,  and  that  speoino 
performance  should  be  decreed  aoo(»ding_to  its 
terms.— Ohio Bivar B.  Co.  T.  Behon,  (WTva.)  11 
S.  B.  Ifl. 

8-  Where  the  evidence  as  to  whether  a  judg- 
ment creditor  agreed  with  his  debtor  to  accept  cer- 
tain notes  and  securities  in  satisfaction  of  his  Judg- 
ment is  conflicting,  and  it  appears  that,  after  some 
negotiation,  the  papers,  without  being  examined 
or  approved  by  tne  creditor,  were  sent  to  him  by 
mail,  and  heobjectedto  them,  specific  performance 
will  not  bo  enforced.— Spear  v.  Long,  (8.  C.)  11  8. 
£■  883.* 

8.  Defendant  wrote  to  plaintiff:  **  After  think- 
ing over  Uie  matter  in  reference  to  purchasing 
the  property  at  your  figures,  I  have  decided  that 
I  would  not  give  more  than  t3,tM)0  cash:  should 
you  accept  ^ease  give  me  an  early  remy;  also 
send  deeds,  papers,  etc.,  for  examlnatum.  It 
not,  I  am  ready  at  anytime  to  settle  for  the  year's 
rent"  Plaintiff  replied:  "Your  favor  of  7th 
Inst,  came  duly  to  hand,  and  carefully  noted.  I 
would  like  to  nave  realized  more  than  your  offer 
of  $3,800  for  my  house,  as  I  really  think  it  Is 
worth  more,  but  as  you  state  yon  will  not  give 
more,  I  will  accept  j  our  offer  of  three  thousand 
eight  hundred  dollars;  this  is  to  be  clear  of  ex- 
pense of  titles,  etc.  *  *  *  There  Is  a  year's 
Insurance  paid  on  the  house  which  I  expect  you 
to  pav.  I  will  said  all  the  papers  to  you  by  , 
Tuesday."  Beld,  in  an  action  for  the  speolfio 
performance  ot  the  contract,  that  the  writing 
ahowod  that  both  parties  referred  tothe  same  prop- 
erty, the  propertv  which  defendant  bad  rented 
from  plaintiff,  and  that  therefore  parol  evidence 
was  sdmissibie  to  designate  the  property.— Ken- 
nedy v.  Oramllng,  (8.  C.)  11  8.  B.  1061. 

4.  A  contract  in  which  defendant  binds  him- 
self In  a  penal  sum  for  the  perf ormanoe  of  oertaln 
work,  and  plaintiff  binds  himself  to  pay  for  such 
work  when  completed,  does  not  entitle  pWntiff 
to  a  decree  for  specific  pOTformance,  as  a  breach 
of  the  contract  maybe  compensated  in  damages.— 
UcCarter  v.  Armstrong,  (8.  C.)  11  8.  E.  03*. 
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BTABB  DE0ISE8. 

Bule  of  property. 

The  decision  in  Johnson  t.  Christie,  04 
Qa.  117,  titat  "the  oomptroller  genersl  Is  not  Bit- 
thorixed  by  law  to  transfer  tax  JL  fas.  issued  by 
him  against  wild  lands  on  payment  of  the 
amount  due  thereon,  having  been  made  11  years 
ago,  and  aoquiesced  in  during  all  that  time,  has 
become  a  rule  of  proper^,  tuid  wlU  be  adbwed 
to  though  a  majority  of  the  court  do  not  think 
the  dbcisioQ  soQud.— Soott  t.  Btewart,  (0«.)  11 B. 
E.  897;  Mixon  v.  Hale,  Id. 

STATES  Ain>  BTATB  OFFI- 
CERS. 

Deed  to  land  oommlasloner— Title  of 

1.  Act  8.  O.  1809,  a4  Bt  879,)  snd  Act  S.  C. 
1870,  (Id.  885,)  created  the  office  of  limd  commis- 
sioner, and  authorized  him  to  bay,  sabdivide,  and 
sell  In  small  tracts  lands  within  the  state,  under 
certain  otrcmnstanoes.  SelA,  that  the  taking  of 
a  deed  Id  his  own  name  does  not  clothe  him  with 
a  mere  naked  trust,  and  the  title  will  not  iM  vest- 
ed in  the  state  by  operation  of  the  statute  of  uses, 
-fitate  T.  £rans,  (8.  C.)  11  S.  E.  607. 

9.  A  deed  conveying  lands  to  **L.,  land  oom- 
missioner,  and  his  successor  or  successors  In  of- 
floe,  of  the  state  of  South  Carolina,"  granting 
"unto  the  said  L.,  land  oommissloner.  his  soo- 
oessor  or  suooeosorB,  their  heirs  and  assigns,  ft>r- 
ever, "  the  lands  described,  "to  the  use  and  behoof 
of  the  said  par^  of  the  second  part, "  and  war- 
ranting the  title,  etc.,  nnto  the  "second  party,  his 
heirs  and  assigns, "  doeit  not  vest  the  title  in  the 
state,  in  the  absence  of  evidence  showing  that 
the  lands  were  pnr^^tsed  for  It,  and  of  legisla- 
tion aumoruinga  commissioner  to  take  the  title 
to  lands  purchased  ^sy  him  for  the  ctate  in  his 
own  name.— State  T.  £<rans,  (S.  C.)  11  S.  E.  007. 

AotiODS  by  state — Title  to  maintain  tres- 
pass. 

&  The  rulethatoneassertdng  a  nghttorealty 
must  recover,  if  at  all,  on  the  strength  of  his 
own  title,  applies  to  a  state  seeking  to  recover 
for  b^spass  upon  lands  which  they  had  previous- 

8- conveyed  by  grant;  and  it  mast  appear  tiiat  the 
tie  has  been  r^ained  by  escheat  fx  purchase, 
or  In  Some  other  regnlar  manner.— State  t.  Evans, 
(B.  a)  U  8.  B.  097. 

STATUTES. 

Bnactment. 

1.  Where,  from  a  certified  copy  of  the  original 
draugbtof  an  act  of  the  legislature,  it  appears  that 

tho   "  ^--^ 

«A 

ou., 

will  be  presumed,  in  the  absence  of  marginal  notes, 
that  the  substitution  was  made  by  the  draughts- 
man, and  that  the  paper  was  Intrc^uced  as  a  bill, 
not  as  a  Joint  resolution.— State  v.  Brown,  (S.  C.) 
11 S.  B.  Ml. 

2.  The  two  houses  of  the  legislature  may  sus- 
pend their  own  rules  against  reading  a  bill  on  the 
last  day  of  a  session,  and  an  act  is  not  rendered  un- 
constitutional by  such  reading.  There  Is  no  con- 
stitutional provision  against  a  reading  upon  that 
day.-State  v.  Brown,  (B.  C.)  11  S.  E.  Wl. 

8.  The  fact thatcertatnamendmeDts suggested 
by  a  conference  committee,  and  agreed  to  by  twth 
houses,  were  not  read  throe  times,  and  on  three 
several  days,  in  each  house,  docs  not  render  the 
act  invalid.— State  v.  Brown,  (S.  C.)  11  B.  B.  641. 

4,  No  evidence  cxoeptthe  legislative  Journals 
can  be  received  to  show  a  failure  to  comply  with 
Const.  Ga.  art.  3,  par.  16,  providing  that  no  spe- 
cial bill  shall  bo  passM  unless  notice  thereof 
shall  have  been  published  for  30  days,  as  pre- 
scribed by  law,  and  the  evidmce  thereof  exhib- 
ited in  tne  general  assembly.— Speer  v.  City  of 
Athens,  (Oa.)  11  B.  E.  SOS. 


Amendment. 

5.  Const.  Oa.  art  8,  |  7,  par.  17,  provlte  that 

"no  law  or  section  of  the  Code  shall  be  amended  or 
repealed  by  mere  reference  to  Its  title,  or  to  the 
number  or  section  of  the  Code,  but  the  amending 
or  repealing  act  shall  distinctly  describe  the  law  to 
be  amendeaor  repealed  as  well  as  the  alteration  to 
be  made. "  Act  Ga.  Sept.  36,  18S9.  provides  that 
"after  the  passage  of  thia  act  section  3S2S  of  the 
Code  of  1S73,  wh^h  provides  for  appeals  in /orma 
pnu-perlt,  be  amended  by  adding  after  the  words 
*  in  any  suit  at  law '  In  the  second  Uoe  thereof.  tb<- 
words  *or  proceeding  in  the  court  of  ordinary/* 
iJ  eld,  that  tniB,tiioogh  a  doubtful  compliance  with 
the  consUtuUmial  reqairemeat,  Is  suiBcienb^lte 
V.  Black,  (Oa)  11  &  S,  788. 

BepeaL 

6.  Acta  Ga.  1878-79,  p.  405,  which  provided  for 
the  repeal  of  Acts  Ga.  187S,  p.  2SS,  relating  to  the 

fiaymentof  Insolvent  criminal  ooetadne  the  acdio- 
tor  general  of  the  Aogoata  Judioial  dreuit,  ooa- 
taineda  provlsotbatitshooldnotgolatoeffeetim* 
til  after  the  expiration  of  the  term  of  the  then 
solicitor  general.  Before  that  time,  tho  getmal 
assembly,  by  Acts  Ga.  1880-81,  p.  650,  repealed 
the  repealing  act  of  1870.  Held,  that  the  renwal- 
iog  act  of  1879,  having  been  Itself  repealed  be- 
fore it  went  into  operation,  did  not  take  effect  on 
tbe  act  of  1873,  and  that  the  latter  act  continoed 
of  force  by  virtue  of  its  original  auustment,  and 
not  because  of  its  revival  ^  the  act  of  1880.— 
Adam  v.  Wright,  (Ga.)  11  S.  £.  893. 

7.  Aot  Ga.  1880-81,  p.  860,  which  in  Its  title 
declares  that  it  Is  anaot  to  repeal  AotGa.  ISTS^ 
p.  406,  describing  It,  and  wlifch  In  Its  bodr  ooo- 
tains  tbe  full  titie  of  that  act,  and  repeala  tbe 
same,  does  not  violate  Const.  Ga.  art  8,  S  7. 
par.  17,  (Code,  !  £076,)  which  declares  that  no  law 
sh^  be  rcmealed  \ij  mere  reference  to  It*  tiUc, 
but  that  the  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  repealed.  —Adam  v.  Wright, 
(Ga.)  11  8.  E.  898. 

Stock. 

Corporate  stock,  see  CorponUUms,  S,  S. 
Kliwd  by  loeumotive,  see  BaVLroad  Componln, 
18,19. 

Street. 

See  HlfffMOai/K,  Kunlcf  jxtt  Corporaliona. 

SUBBOGATION. 
To  r^hts  of  mortgaged. 

1.  Where  a  surety  oo  a  mortgage  note  paid 
part  of  it,  be  was  entiUed  to  be  aubr^gated  to  the 
right  of  tbe  mortgagee,  and  to  receive  jpaymflnt 
before  subsequent  jiulgment  creditors.- Boweu  r. 
Barksdale,  (S.  C.)  11  fC  K.  6^. 

To  rights  of  Jadgment  creditor. 

9.  A  judgment  debtor  conveyed  land,  leav. 
lug  enough  of  tbe  purchase  price  with  the  ven- 
dee to  pay  the  Judgment.  The  vendee  failed  to 
do  this,  but  conveyed  to  a  third  party,  who  sold 
tbe  land  oader  a  gener^  warranty,  and  after- 
wards volnntarily  paid  the  judgment  to  protect  bis 
warranty.  Held,  that  he  was  not  subrogated  to 
the  right  of'  the  judgment  creditor  to  proceed 
aeainst  the  estate  of  the  judgment  debtor. — Hardin 
vf  Clark.  {8,  C.)  11  S.  E.  804.* 

3.  In  such  case,  where,  in  a  suit  tomarahal  the 
assets  of  the  deceased  det>tor,  a  decrea  was  made 
applying  certain  funds  In  the  bands  of  the  adminis- 
trator to  the  payment  of  the  judgment,  bat  no 
money  was  actually  paid  thereunder,  one  who 
warranted  the  title  to  lands  upon  wiiich  snob  judg- 
ment was  a  lien,  with  oonstnictive  notice  of  tbs 
judgment,  and  afterwards,  lu  order  to  protect  hit 
grantee,  volnntarily  paid  tbe  jndgment,  cannot  be 
subrogated  to  tbe  rights  of  the  judgment  creditor 
under  such  decree.— Hardin  Clark,  (&  C.)  11  & 
E.  S04.» 


Sumnioiis* 


See  WfiU. 
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Surviylxkg  Partners. 

See  Pcntiurf Mp,  7. 

Taoklng. 

Bee  AOnent  Fowesston,  0. 

Ttdesmen. 

Samroonisc  see  Jury,  8-6. 

TAXATION. 

See,  also,  Contt\tuXionaX  Law,  14-19. 

For  Bohool  porposes,  see  SchoolB  and  S^vooV-Dit- 

The  power  —  Limitation  as  to  amonnt. 

1.  Code  W.  Vft.  a  48,  S  Wb,  ralatiiig  to  county 
Toada,  morldflft  that  the  oounty  court,  upon  the  re- 
poart  aiul  estimate  of  the  road  snrveyoin  appointed 
for  the  district  under  that  section,  shall  levy  a 
tax  on  the  male  inhabitants  and  property  of  sooh 
dlatxlofc  to  be  eoUaoted  and  enended  therein. 
Held,  that  snoh  taxes  are  "taxes  levied  by  oonnty 
anthcaHUes, »  which  by  Const.  W.  Va.  art  10,  %  7, 
are  not  to  exceed  95  cents  on  the  $100  of  nronertr. 
exoept  UDAec  certain  conditions.— Bnuuum  v. 
Conn^  Court,  (W.  Ta^)  U  8.  S. 

Exemptions. 

5.  Gen.  St.  S.  C.  1883,  |  383,  proTldes  that  the 
oonntT  auditor  shall,  when  listing  property  for 
taxation,  make  separate  Itsts  of  exempt  property, 
placing  In  a  column  kept  for  that  purpose  the  own< 
er*a  name.  Held,  that  a  proviso  following,  that, 
in  ease  the  owner's  name  is  unknown,  the  word 
**UDknowa"  shall  be  written  In  that  column,  was 
not  intended  to  extend  the  list  of  exemptions  to 
cover  property  not  exempt  from  taxation  by  ex- 
preu  statute,  and  a  sale  of  such  lands  tor  taxes  is 
valid.— OUUland  v.  Citadel  Saturn  BapUst  Churob, 

(&a)iia£.034. 
Enforcement. 

8.  Under  Act  Ga.,  approved  TTovember  13, 
1880,  imposing  a  license  tax  upon  every  railroad 
company  for  sleeping-cars  drawn  over  Its  road, 
and  providing  that,  if  aaj^railroad  company  shall 
not  pay  such  license  before  the  1st  day  of  October 
in  eaon  year,  execution  may  issue  against  the 
mmpaoy,  etc.,  an  execution  issued  against  a  rail- 
road company  before  the  Ist  of  October,  1890,  for 
failure  to  par  the  liceuse  tax  for  1889,  is  void.— 
Wright  V.  Central  R.  &  B.  Co.,  (Qa.)  11  9.  E.  1081. 

Baoovery  of  taxes  due  dty — I>imitation. 

4.  Where  a  city  flies  a  petition  claiming  an 
amount  due  it  for  taxes  on  a  certain  lot,  in  a  pro- 
ceeding by  the  commissioner  of  school-lands  to 
sell  such  lot,  under  Code  W.  Va.  o.  lOS,  In  which 
the  former  owner  seeks  to  redeem,  under  section 
14  of  that  chapter,  req,uiring  blm  to  pay  all  taxes 
on  the  lot  in  order  to  redeem  It,  such  petition  is 
not  a  suit  to  recover  taxes,  and  any  limitation  of 
such  suits  contained  in  the  charter  of  the  city  has 
no  application  to  it.— Tebbetta  v.  A  Forfeited  Zx>t, 
(Tebbetta  v.  City  of  Charieston,)  11 S.  £.  28, 88  W. 
Va.703. 

Sale  for  non-payment. 

6.  Since  tlie  laws  of  Georgia  In  regard  totax- 
atlon  and  the  rales  laid  down  by  tho  comptroller 
general  reoolre  tax  coJlectors  and  receivers  to 
make  two  digests,  one  of  improved  lands,  and  the 
other  of  wild  lands,  which  shall  be  kept  separate, 
and  rinoe  the  amount  of  taxes  assessed  against 
these  two  classes  and  the  rules  for  their  sale  and 
redemption  are  different,  where  a  tax  collector 
places  on  the  vrlld-land  digest  improved  lands 
whl(^  have  been  cultivated  for  more  than  30 
years,  and  on  which  the  owner  has  paid  taxi's 
every  year  bat  one,  a  sale  of  such  land  as  wild 
land  under  execution  fijr  non-payment  of  taxes  is 
ill^ial  and  void.— Brown  t.  Powell,  (Qa.)  11  8. 

E.aoe. 


Bedemptlon. 

0.  Under  Code  W.  Va.  o.  106,  I  14,  allowing 
the  former  owner,  ^pon  payment  *  *  *  of  all 
oosts,  taxes,  and  Interest  due  thereon. "  to  redeem 
land  which  has  been  forfeited  by  failure  to  have 
thesame  entered  upon  the  land  books  and  charged 
with  taxes,  and  wuoh  the  oommlssioner  of  school 
lands  Is  proceeding  to  sell,  under  the  provlslona 
of  chapter  106,  eoefi  owner,  to  be  allowed  to  re- 
deem, must  pay  all  municipal,  as  well  as  stato 
and  oounty,  taxes  due  on  such  land. — Tebbetta  t. 
A  Forfeited  Lot,  iTebbetts  r.  Ciu  of  Charles  ton,  1 
118.B.88,88W.Va.m  ^ 

TBIiSaBAPH  COMFAinXlS. 

Action  for  negligence— Freaentatlon  of 
olaim. 

1.  When  the  blank  upon  which  the  sender  of  a 
telegraph  message  writes  and  signs  the  same  has 
printed  upon  Its  face  the  words,  "The  company 
will  not  he  liable  for  damages  in  any  case  wnere 
the  claim  is  not  presented  in  writing  within  sixty 
days  after  sending  the  message, "  he  la  chargeable 
with  knowledge  of  and  Bssent  to  the  tenns  and 
conditions  thoa  indicated.— Hill  t.  Western  Union 
TeL  Co.,  (Ga.)  11  8;  E.  874. 

8.  The  agent  or  manager  of  the  company  on 
duty  at  a  station  from  which  a  message  was  sent 
is  a  proper  person  upon  whom  to  make  demand  for 
damages  claimed,  and  he  la  competent  to  recog- 
nize and  act  upon  an  oral  demand  and  thus  waive 
any  written  claim,  and  such  a  waiver  will  result- 
from  his  refusal  to  pay.  upon  the  ground  that 
the  company  was  not  to  blune,— Bill  T.  Western 
Union  TeLCo.,  (Ga.)  U  8.  E.  874. 

 Action  by  receiver  of  menage. 

8.  Thereoeiverof  amessaiireinforminghimof 
the  dangerous  illness  of  his  wife  can  maintain  an 
action  against  the  telegraph  company  for  its  grosa- 
negligence  in  delaying  to  deliver  the  message.— 
Toung  T.  Western  Union  TeL  C^.,  (H.  a)  UB.  B. 

 Damages. 

4.  One  to  whom  ■  message  Is  sent  1nfonnlo|r 

him  of  the  dangerous  illness  of  his  wife  can  re- 
cover for  t-be  mental  anguish  oansed  by  the  negli- 
gence of  the  telegraph  companv  in  failing  to  de- 
liver the  message  for  eight  day's,  and  until  after 
the  death  and  burial  of  the  wife.— Yonng  v.  Wea^ 
ern  Union  Tel.  Co.,  (N.  &)  11  S.  B.  1044. 

6.  In  an  aoUon  ^ralnst  a  telegraph  company 
forfatlure  to  promptly  deliver  a  message  Inform- 
ing plaintiff  that  his  wife  was  sick,  and  asking  him 
to  come  home  at  once,  plaintlfPs  evidence  showed 
that,  In  consequence  of  his  absence,  his  wife  was 
greatly  worried  dnring  her  oonflnemeut,  that  aha 
endured  great  bodily  pain,  and  that  her  health  waa 
tbereafter  much  impaired,  field,  that  the  court 
should  have  Instructed  the  Jury  whether  or  not 
mental  suffering  alone  was  a  ground  for  recov- 
ery, or  whether  there  was  any  other  ooooomitant 
wrong  shown  that  would  warrant  the  Jury  in  con- 
sidering with  it  the  wife*8  mental  anguish ;  and 
also  whether  or  notdefendant^anegligence  wasthe 

Eroximate  cause  of  the  wife's  suffering  and  ill 
ealtb.— Thompson  v.  Western  Union  TeL  Co.,  (N. 
C)  11  S.  R  7m. 

6.  An  instruction  that  in  any  event  plalntKr 
was  entitled  to  recover  the  cost  of  sending  the 
message  should  be  made  to  depend  on  proof  of  de- 
fendant's negligence;  and  lha  error  is  not  cured 
by  a  subsequent  independent  instruction  that  nlain- 
tiff  could  not  recover  if  defendant  exercised  due- 
diligence.— Thompson  T.  Western  Union  TeL  Co., 
(ff.  C.)  11  8.B.9n. 

Statutory  penalty. 

7,  Payment  by  a  telegraph  company  of  the  ex- 
penses of  plaintiff  incurred  by  reason  of  non-deliv- 
ery of  a  mossugo  would  not,  unless  received  in  full 
settlement,  or  by  way  of  accord  and  satisfaction, 
bar  a  statutory  action  for  a  penalty  for  sucb  fail- 
ure to  deliver.— Western  Union  Tel.  Co.  v.  Taylor, 

(Ga.)  11  S.  E.  896.  I  r\n,nio 
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TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

Onstor  and  adverse  possession. 

!•  The  riffbt  of  a  tenant  la  common  who  Is 
erloted  from  the  land  allotted  to  him  In  partition 

firooeedlngs  to  have  recoorae  on  the  other  tenaats 
or  compensation  as  on  a  warranty  does  not  extend 
to  the  alienee  of  the  tenant.— £etohin  v.  Patrick, 
(&  a)  11  S.  E.  80L 

9.  Where,  In  Ajeetment,  defendant  claims  an 
nndiyided  third  n  tenant  In  common  with  plain- 
tiffs, he  may  prove  ownership  by  an  entry  under 
color  of  title  as  to  BOoh  undivided  third,  and  coo- 
tlnnona  possession  for  more  than  seven  years. — 
Lenoir  v.  Valley  Blver  Hin.  Co.,  (IT.  C]  11  S.  £. 
511k 

Conveyanoee. 

8.  Where  one  of  several  tenaats  In  common 
conveys  by  a  full  warranty  deed  a  certain  portion 
of  the  land  by  metes  and  bounds,  such  portion 
representing  me  amount  of  her  interest  in  the 
entire  tract,  it  will  liave  the  effect  of  convoying 
btat  entire  undivided  interest.— Tounfi  v.  Ed- 
wardE,  (S.  C.)  11  S.  E.  1086. 

4.  A  widow  owning  a  one-third  interest,  as 

Ioint  tenant  of  her  minor  children,  in  a  tract  of 
and,  "bring  desirona  of  promotloir  the  bnUdlog" 
of  a  railroad,  "and  in  consideration  of  one  dollar" 
in  hand  paid,  "conveyed  and  surrendeied  "  to  plain- 
tiff, "by  writing  under  seal,  •  *  •  the  right 
and  privilege  to  enter  upon  each  and  every  parcel 
of  the  land  oelonglng  to^  or  "held  by"  her,  and  to 
construct  and  operate  a  railroad,  aodfor  that  pur- 
pose to  occupy  and  use  a  strip  of  laud  50  feet  wide 
on  each  side  tnereof.  In  an  action  brought  by  the 
plaintiff  to  enjoin  proceedings  instituted  bv  the 
minor  children  to  recover  damwes  to  their  Inter- 
eets  by  reason  of  the  building  of  the  road  pending 
a  partition  which  the  plaintiff  sought  to  compel, 
held,  that  the  plaintlil  was  entitled  to  an  oraer 
compelling  a  partition  of  the  land  as  upon  an  ap- 

fillcatlon  of  the  widow,  and  directlug  that  her  al- 
otment  include,  if  possible,  the  atrip  over  which 
plain  tiff's  road  was  constmcted,  pending  which  the 
proceedings  of  the  minors  should  have  been  sus- 
pended by  inj unction. ^Charleston,  C.  &  C.  R.  Co. 
T.  Leech,  (S.  0.)  11  S.  E.  631. 

5.  A  widow  owning  a  one-third  Intereet,  as 
joint  tenant  of  her  minor  children,  in  a  tract  of 
land,  "being  desiroas  of  promoting  the  building" 
of  a  railroad,  and  in  consideration  of  one  dollar 
Tpaii,  conveyed  and  snrrendered  to  a  railroad  com- 
pany the  right  to  enter  on  the  land  "  belonging  to  " 
her  or  "held  by  "her.  Held,  that  the  interests  of 
the  minors  were  not  released,  nor  their  rights  af- 
fected, by  the  conveyance  executed  by  their  mother, 
though  uey  lived  with  her  at  the  time,  and  she  ex- 
ercised sDch  control  over  their  property  as  was  in- 
cident to  the  reiationship."^AarlestOQ,  C  &  C.  K. 
Co.  T.  Leeoh,  (&  C)  11  S.  B.  681. 

Foment  by  third  person  to  co-tenant. 

e.  When  the  title  to  land  is  held  by  two  Jointly, 
witli  an  outstanding  right  of  redemption  from 
both,  redemption  by  payment  to  one  only  is  not 
available  as  against  the  other,  unioss  he  authorised 
or  ratilled  the  redemption  as  made,  he  having  re- 
ceived nothing  for  hia  interest— Uaddox  v.  Bram- 
lett,  (Go.)  11  S.  £.  Vi». 

Title. 

Color  of,  see  Advene  Po««r«8lo«,  1-3. 

Of  laws,  see  ConHitutUmnl  Law,  i. 

To  support  ejectment,  see  EJeclmentj  1-S. 

TortB. 

Boe  Death  by  Wrnvgful  Act;  False  JmprteoM- 
ment;  ForcWtc  Entry  and  Detainer;  Malicious 
Prosecution;  NeyUgence;  Nuisance; Replevin; 
Treapaw;  Trover  and  ConvcraUm. 

Ueaaure  of  damages,  see  Damugea^  3-6. 


Towns. 

See  Bridget;  Btghways;  Schools  and  SOtool- 
Dlatriota. 

TBESPABS. 

Action  hy  stat^  sea  Stnta  and  State  Qfltoers,  S. 

Who  may  maintain. 

!•  The  faot  that  land  graDted  toaraUwucoBi- 

pany  for  the  location  of  its  tracks  and  balldtiigs  is 
also  used  by  another  company  does  not  render  tbe 
former  liable  in  damages  to  the  srantor. — Wrigfats- 
ville StT.Bj.Co.  t.  Holmes,  (Qa.)  11  &  £.  Kii. 

9.  Adireotorlnarallway companT wtaopartie- 
ipates  in  tbe  location  of  tho  road,  and  afterwards 
buys  land  through  which  it  runs.  Is  estopped  from 
reoovering  dauMges  of  the  c<Hnpw»  for  treapaa 
in  locating  ito  road  on  tbe  land.— WrightsvUw  ft 
T.  Ity.  Co.  V.  Holmes,  (Ga.)  11  8.  E.  tBS. 

 TiUe  to  support. 

8.  Tlie  purchaser  of  plalntifTs  land  at  exeea- 
tion  sale,  being  unable  to  comply  with  the  terms 
of  sale,  assigned  his  bid  todefendant.  Theaasign- 
ment  was  In  pursuance  of  a&  arrwigeDient  betweea 
plaintiff  and  defendant,  by  which  defftndaat  ad- 
vanced tbe  money  necessary  to  talu  vp  tbe  Ud, 
and  took  title  to  himself  to  secure  tbe  amount  ad- 
vant^d,  and  alsoafurtherindebtedneaa  of  plainiilf 
to  him.  field,  that  plaintiff  did  not  have  title  sof- 
flcieot  to  eoabla  him  to  m^tain  troepaai  amiast 
defendant— Steen  t.  Mark,  <B.  a)  11  8.  B.  WL 

What  amounts  to. 

4.  Where  a  pedestrian,  after  waiting  a  reasoa- 
able  time  for  oars  obstructing  a  highway  to  be  re- 
moved, turns  aside  and  passes  over  the  railroad 
company's  inclosed  grounds  to  avoid  tbe  obstruc- 
tion, be  is  not  a  trespasser.— &nith  t.  Savaanab, 
F.  &  W.  Ry.  Co.,  (Oa.  J  11 S.  E.  4C5. 

Trespass  ab  initio. 

5.  Tbo  owner  of  leased  chattels,  havioK  aO- 
oenseto  enter  and  take  them  upon  condition  broken. 
Is  not  guilty  of  trespass  fib  fitftir;  because  in  eoier- 
Ing  he  uses  force  or  commits  an  assault,  but  that 
wrong  may  he  redressed  in  a  proper  action. — Wil- 
loughV  T.  Nortbeasteni  B.  Ca.(S.  C)  11 B.  E.  >& 

TBIAL. 

Bee,  also.  Appeal:  Cerftorarl;  fxeepMims,  BiB 
of;  Judgment:  Jury:  New  Trial;  Plcadblff,' 
Practice  in  CioU  Cases;  Witness. 

Beoeptlon  of  evidenoe. 

1.  Iq  trespass  for  entering  and  taJdng  iraa 
rails  which  defendant  had  leased  to  plaintiff,  de- 
fendant Sieged  a  license  to  enter  ana  take  them 
upon  condition  broken  under  the  contract.  Plain- 
tiff on  cross-examination  admitted  her  aignatnre 
to  the  agreement,  and  that  she  clamed  ander  it 
Held,  that  defendant  could  establish  its  defease 
by  oross-examination  of  plaiotifT's  witnesses,  and 
refusal  to  allow  the  contract  to  be  read  then, 
without  proof  of  the  other  signatures,  was  error. 
Following  Owens  v.  Gentry,  9  S-  E-  503.— WiUonglt 
by  V.  Northeastern  R.  Co.,  (S.  C.)  11  S.  E.  S3B. 

2.  SucherrorisQotcQredbysubsequentlyper- 
tnittiag  the  defendant  to  read  the  contract  ux  evi- 
dence as  a  part  of  its  testimony. — WillctigtaAiy  T. 
Northeastern  R.  Co.,  (S  C.)  11  8.  E.  Sao. 

8.  It  is  within  the  discretion  of  the  trial 
court  to  permit  plaintiff  to  introdooe  testimoar 
after  the  close  of  nis  evidence.— Orr  T.  GsnbcM, 
(Ua.)  11  8.  E.  778. 

4.  Refusal  to  permit  pl^otiff,  la  rebuttal,  to 
introduce  evidence  which  is  merely  camulativ«  of 
that  Introduced  by  him  in  opening,  is  not  error 
where  the  burden  is  on  him,  la  the  flrat  Instane^ 
to  establish  the  facts  to  which  the  nroDoaed  wit- 
nesses wiU  testify.— Weaver  v.  WhIIdeB,(8.  C)  11 
S.  E.  686. 

6.  A  general  objection  to  the  reception  of  ert- 
dence  of  a  witness  as  to  what  he  heard  another 
person  say  with  regard  to  a  certain  subject  la  aaO- 
cient,  without  pointing  out  specific  objectioBa.— 
Eodges  T.  Hodges.  (N.  C.)  11  5.  E^»k  j 
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Ottleotlon  to  evidence. 

fl.  The  admission  of  evidence  over  objection, 
which  is  afterwards  withdrawn  from  the  consid- 
oratlon  of  the  iuij  by  instruction,  cannot  be  al- 
leged as  error  by  the  objector. — Oir  v.  Qarabold, 
(Qa.)  11  B.  E.  778. 

7.  The  error  in  admitting  incompetent  evidence 
in  a  jury  case  Is  not  cored  by  the  fact  that  it  ia  ad- 
mitted  "subject  to  objection. Fint  Hat.  Bank  t. 
Anderson,      C.)  11  U.  £.  870. 

Arguments  of  ooanael. 

8.  In  •  claim  case,  where  the  evidence  Is 
TttT  even,  it  la  ground  for  a  new  trial  to  permit 
olUBiant's  ooansel  to  go  out  of  the  record  to  dis- 
cuss in  his  argument  to  the  jury  the  merits  of  the 
case  in  which  the  judgment  was  rendered  on 
which  was  issued  the  execution  levied  on  the 
^^rt^claimed.— Johnson  v.  Slappey,  (Gfl^)  11 

9.  It  is  error  for  the  court,  after  defendant's 
objection,  to  allow  plalnUITs  oounseL  to  comment 
to  the  jury  on  defendant's  failure  to  answer  the 
complaint,  where  the  complaint,  though  read  to 
the  juty  after  it  has  been  impaneled,  bas  not  been 
formally  put  In  evidence,  since  diefendant  has 
no  opportunit]%  until  its  Introduotlon  in  evidence, 
to  explain  his  failure  to  uisww.— &nith  t.  Bftitb, 

(N.  d)  u  a  E.  188.       .  ■ 

10.  Defendant's  counsel,  in  Ua  annunent  to 
the  jury,  said  wiUi  reference  to  an  absent  wit- 
ness that  he  bad  done  everything  in  his  power  to 
secure  her  attendance.  Fiaiatiff's  counsel  said 
in  reply  that  they  also  were  very  anxious  to  se- 
oure  the  presence  at  the  vitoess,  and  further 
(fliarged  dM«idant*s  snperintendent  with  having 
tampered  with  the  witness,  and  induced  her  to 
stay  away.  He  withdrew  the  charge,  but  after- 
wwds  stated  that  he  believed  that,  but  ica  a  visit 
mode  by  the  snperintendent  to  the  witness,  she 
would  have  tesmied.  Therewas  no  evidenoetliat 
the  snperintendent  had  tampered  with  tbe  wit- 
ness, jaeld,  that  defendant  was  entitled  to  a  new 
trial.— Augusta  ft  B.  &  Ca  t.  Budall,  (aa.)  11 
S.  E.  706. 

InBtruotionB. 

11.  It  Is  not  error  to  refuse  an  Instmotlou  offered 
after  evidenoe  closed  and  charge  befpin.— Harsh  t. 
Richardson.  (N.  C.)  11  S.  £.  KS. 

12.  In  a  civil  case,  an  instruotion  that  the  jury 
are  the  judges  of  the  law  and  the  facts  submitted 
to  them,  is  erroneous-— Higgiabotham  T.  Camp- 
bell, (Oa.)  It  S.  £.  1037. 

18.  Where  defendant  testifies  that  the  sale  of 
a  machine  to  him  and  the  execution  in  payment 
therefor  of  the  notes  sued  on  were  induced  by 
fraud,  and  that  there  was  a  latent  defect  in  the 
machine  loiown  to  plaintiff  at  the  time,  it  is  not 
error  for  the  court  to  read  to  the  jury  Code  Qa. 
S  2664,  defining  latent  defects,  and  sections  8178- 
8175,  relating  to  false  representations,  fraud,  and 
tbe  suppression  of  truth.  — Cocdirap  v.  Jones,  (Qa. ) 
U  a.  S.  811. 

14.  Where,  in  a  suit  to  recover  lands,  defendant 
pleaded  that  plaintiff  obtained  the  deed  under 
which  be  claimed  by  fraud  and  undue  influence, 
but  offered  no  evidence  in  support  thereof,  It  was 
error  to  charge  that,  if  ha  so  obtained  it,  be  could 
not  raooTW.— Andrews  v.  Andrews,  (Qa.)  11 B.  £. 
771. 

15.  It  is  error  to  instruct  the  jury  that  "slight 
circumstances  will  carry"  conviction  of  the  exist- 
ence of  fraud,  the  more  correct  expression  being 
that  "slight  circumstances  may  be  sufllcient  to  car- 
ETt "etc.— Higglnbotham  v.  CampbeU,  (Ga.)  11  B. 
B.  1027. 

16.  Under  Const  S.  a  art.  4,  f  26,  providing 
that  "judges  shall  not  charge  juries  In  respect  to 
matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law,  "while  a  trial  judge  may  state  the 
testimony,  and  so  arrange  it  as  to  eoable  the  jury 
to  apply  It  to  the  legal  points  Involved,  yet  he  can 
not  convoy  to  the  jury,  either  expressly  or  im- 
pliedly, his  opinion  of  the  force  and  effect  of  that 
testimony  jpon  any  oueatlyn  of  fact  at  issue.— 
JackRon  /.  Jackson,  (S.  C.)  11  S.  E.  204. 

17.  It  was  not  error  to  ohartje  that,  "every- 
tbingelae  belngequal,  positive  testimonyis  rather 


to  t>e  believed  thannegattveteetlmony."— Atlanta 
&  W.  P.  Ry.  Co.  V.  Newton.  (Ga.)  11  8.  E.  776. 

18.  When  the  evidence  is  oonflletlng  as  to  mat- 
ters of  substance,  it  is  not  error  to  refuse  to  In- 
struct the  Jury  that  plaiutifl  is  entitled  to  reoorer. 
—Ellis  T.  Harris,  (N.  C.)  11  S.  EL  248. 

12.  In  a  case  tried  by  a  Jury,  if  there  is  error  In 
tbe  charge  in  respect  to  any  particular  point,  the 
judgment  cannot  be  affirmed  on  other  grounds, 
since  it  cannot  be  said  that  tbe  verdict  was  not  tbe 
result  of  tbe  erroneous  Instruction.  Following 
Bonham  v.  Bishop,  28  S.  Cl  lOB.- Amalcer  r.  New. 
(8.  C.)  11  S.  E.  886. 

 Bequests  for. 

20.  Where  tbe  court  Is  not  reaaested  to  charge 
as  to  contrlbutiny  negilgenoo  at  me  trial,  its  fail- 
\ire  to  do  so  Is  not  error.— Orr  v.  Oarsbold,  (Qa.) 
11  8.  E.  778. 

21.  An  omission  to  refer  in  the  Instructions  to 
admissions  of  one  of  the  parties  to  the  suit,  given 
in  evidence  by  the  other,  is  ^^t  error,  where  no  re- 
quest to  do  so  Is  made  by  either  party.— Hawkins 
V.  Kermode,  (Qa.)  11  &  B.  060. 

 Objections. 

22.  An  objection  to  tbe  entire  chargeto  the  jury 
is  not  well  taken  where  some  portions  of  the  charge 
are  correct.— Collins  v.  Spence,  (Qa.)  11  S.  E.  sih. 

Verdict 

28.  A  verdict  for  plaintiff  for  an  excessive 
amount  is  cured  by  an  offer  by  plaintiff  to  remit 
the  excess.— Western  Union  Tel.  Co.  v.  Carroll, 
(Qa.)  11  B.  £.  US. 

24.  In  a  suit  to  recover  money  paid  by  plaintiff, 
■a  sheriff,  by  order  of  the  county  commissioners, 
on  a  bond  given  by  them  wbich  he  claims  was  not 
allowed  in  settlement,  findings  that  tbe  bond  was 
doly  executed ;  that  paymento  were  made  thereon 
by  defendants;  that  the  balance  due  and  unpaid  Is 
the  property  of  plaiutifl,— are  sufficient  findings 
ttaatpluntiff  paid  the  balance  due  on  the  bond,  and 
that  the  amount  so  paid  by  him  was  not  allowed 
and  credited  to  him  in  the  settlement^LMining  v. 
Commissioners  of  TnuutylTiBta  Coantjy,  (N.  O.) 
11  8.  B.  622. 

Trial  by  oonrt, 

25.  Code  IT.  0. 1 417,  prescribing  that,  upon  the 
trial  of  a  question  of  fact  by  the  court,  its  deoistoD 
shall  be  In  writiog,  and  contain  a  statement  of  the 
facts  found,  does  not  apply  to  the  decision  of  a  mo- 
tion to  dissolve  an  attachment;  and,  where  a  party 
desires  to  assign  error,  tbe  flndlags  of  fact  on 
which  the  jad^nent  was  founded  should  be  set 
forth  In  tbe  reoord.— UiUhiser  r.  Balaley,  (N.  C) 
11  a  E.  614. 

26b  The  adoption  bv  the  court  of  the  findings  of 
fact  previously  made  by  another  judge  on  a  motion 
to  set  aside  a  default  Is  not  subject  to  the  objeo- 
tion  that  the  court  did  not  consider  all  the  evidenoe, 
and  properly  find  the  facts,  when  the  court  statea 
that,  "after  a  careful  consideration  of  the  evidence 
oh  both  sides,  "itconcurs  with  the  findings  already 
made.— n^lor  t.  Pope,  (N.  a)  U  B.  B.  W. 


TBO  VER  AND  CONVBBSION. 

Who  may  maintain. 

1.  A  written  instrument  executed  as  security 
for  the  payment  of  a  promissory  note,  which  trans- 
fers the  maker's  title  in  specifically  described 
chattels  to  the  payees,  with  power  of  sale  in  case 
of  default,  giyes  tbun  sucn  an  Interest  in  the 
property  as  will  enable  them,  after  default,  to 
maintain  trover  against  a  subsequent  purchaser 
from  tJie  maker,  with  notice  of  their  rights.— 
Johnson  r.  Osbom,  (Ga.)  11  S.  E.  841. 

Demand. 

2.  Where  the  record  on  appeal  In  trover  shows 
that  plaintiff  had  placed  the  property  sued  for  In 
defendants*  hands  for  some  purpottfij  but  does  not 
snow  a  oemana  uy  piutuun  ooiore  tne  action  waa 
brought,  a  juilBiuent  for  defendants  will  not  be 
disturbed.— buun  v.  Cox,  (Qa.)  11 S.  £.  682. 
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Damages. 

8.  In  trover  for  property  Bold  by  plaintiff  to 
defendant  at  a  fixed  price,  evidenced  by  a  note, 
where  plaintiff  retained  title  to  the  property  to 
secure  the  price,  the  recovery  should  be  for  the 
amount  of  tbe  note  with  interest,  and  not  the  high- 
est proven  value  of  the  property  from  the  date  of 
the  note  to  tbe  time  of  triaL— Bradley  v.  Burkett, 
(Ga.)  11  8.  S.  460. 

TETT8TS. 

Action  OB  policy  of  insuruice,  see  Action,  L 

Implied  trusts. 

1.  A  complaint  alleged  that  the  court,  having 
control  of  money  of  plaintiffs,  ordered  defendant 
to  invest  it  In  some  safe  ftecurities;  tbatdefendant 
fraudulently,  and  for  his  own  beneUt,  lent  the 
money  to  his  brother,  taking  a  third  mortgage  on 
land  as  security ;  thatdefenoanthtidasecondmort- 
gage  on  the  same  land  to  secure  a  debt  due  him, 
and  used  plaintiffs*  money  to  discbam  in  large 
part  the  first  mortgage  debt  In  favor  of  his  second 
mortgage;  that  afterwards  he  foreclosed  his  own 
mortgage,  and  purchased  the  land,  at  foreclosure 
sale,  at  a  price  much  less  than  suffldent  to  pay  hit 
own  mortgage  debt;  andthattbe  mortgagor  was  in- 
•olvent.  Held,  that  the  facts  averred  were  sulO- 
cient  to  establish  a  right  to  charge  the  land  with 
plaintiffs'  money.— McEachin  v.  Stewart,  (S.  C.) 
lis.  £.274. 

Sale  of  trust-estate— Title  of  purchaser. 

S.  Testator's  will  provided  tbafall  the  parts 
of  my  estate  •  •  *  herein  intended  for  the  sup- 
port of  my  daoi^ter  *  *  *  during  her  natoial 
life,  shall,  at  tier  deoeose,  revert  and  be  divided 
equally  amongst  her  children,  when  ther  attain 
tbe  age  of  tweoi^-one  years,  and  to  the  belrs  of 
their  oodtes  forever.  And  If  any  or  either  of  her 
children  sbonld  die  before  attaining  the  unuore- 
sald,  or,  having  attained  the  age  aforesaid,  shoold 
die  wiuumt  issue,  •  «  «  tium  the  psrtorpsrts 
of  such  child  or  children  so  dying  shall  revert 
and  be  equally  divided  amongst  the  survivor  or 
survivors  of  them.  And  if  all  tbe  children  of  my 
s^d  daughter  *  *  *  should  die  before  attain- 
ing the  age  aforesaid,  or,  having  attidned  thai 
age,  should  die  without  heirs  of  their  bodies  be- 
gotten, then  all  the  parts  of  her  children  so  dying 
shall  return  to  be  eonally  divided  between  the 
children  of  my  sons,  W.  and  C,  so  that  the  par- 
ent shall  not  be  heirs  to  their  deceased  children, " 
Held,  that  each  of  the  daughter's  children  at  the 

SB  of  SI  years  totdE  a  fM  conditional  in  his  or  her 
are,  to  be  divested,  In  the  event  of  his  or  her 
dying  without  Issue  pmviouB  to  the  period  whan 
all  surviving  children  attained  SI  years,  with  a 
general  limitation  over  by  way  of  executory  de- 
vise to  the  children  of  W.  and  O.  on  the  death  of 
all  the  daughter's  children  without  Issue  previous 
to  the  period  when  all  surviving  idtildrca  should 
have  become  31  years  old;  anoT  that,  though  the 
children  of  W.  and  C.  were  not  made  parties  tb  a 
proceeding  for  sale  of  the  property  for  reinvest- 
ment, ttiis  cannot  affect  the  title  of  the  purchaser 
of  the  property,  where  all  of  tbe  children  of  tes- 
tator's daughter  thereafter  attained  the  age  of  21 
yours,  and  had  issue  living.— Fowers  t.  Ball- 
winkle,  (8.  C.)  US.  B.  971. 

&  SucbasalemadebyorderofaeotirtDfeqTtItT 
having  jurisdiction  of  the  subject-matter  Is  bind- 
ing on  all  parties  before  It  sndthoseproperlyrep- 
resented  by  them.— Powers  v.  Bollwuikle,  (8.  0.) 
11  S.  E.  971. 

4,  The  title  derived  from  the  sale  Is  not  af- 
fected bythe  fact  that  at  the  time  thereof  some  ol 
the  chiloren  of  testator's  daughter  were  still  ml- 
aors,  and  without  Issue,  these  conditlous  being 
thereafter  fulfilled.- Powm  r.  Bullwlnkle,  (a. 
a)  U  S.  B,  97L 

VSURY, 

Oonfliot  of  laws. 

1.  A  note  was  executed  in  Georgia  by  a  resi- 
dent ot  that  state,  and  secured  on  land  situate 


therein,  In  consideration  of  a  loaa  by  the  ageBt 
of  a  resident  of  Msssachnsetts,  where  the  note 
was  made  payable.  The  ageqt  vetaliwd  ont  of  the 
sum  for  which  tbe  note  was  given  an  amount  vS 
Interest  which  was  usnrions  under  the  laws  of 
Georgia.  Held  that,  thouf^,  as  a  general  rule, 
the  interest  which  a  ccntract  should  bear  is  gov- 
emed  by  the  law  of  the  place  where  it  is  to  be 
performed,  the  note  would  not  be  enforoed  in 
Georgia  to  the  extent  of  the  nwrnj  TTIlrnnii  t. 
Johnson,  (Ga.)  11  S.  E.  870l 

Usury  as  a  defense. 

S.  In  an  action  on  a  note  enonted  In  Georgia, 
but  made  p^able  in  Massachnsetta,  it  fa  enor  to 
strike  out  a  plea  that  the  note  vras  made  pmMs 
in  Massachusetts  merely  for  the  purpose  m  evad- 
ing tbe  usury  laws  of  Georgia,  as  It  is  a  qnesuou 
for  the  jury  whether  it  was  so  made. — KlUnrease 
T.  Johnson,  (Oe.)  11  &  B.  870. 

8.  In  an  action  by  the  assignee  of  a  vrarebooss 
reo^pt  uiUnst  the  warehouseman  for  oonversion, 
the  warehouseman  cannot  set  op  that  the  assign- 
ment of  the  receipt  was  vo^  noder  Code  Ga.  S 
9057/,  making  void  **aU  titles  to  property  made» 
apart  of  an  usurious  contract," though  such  as- 
signment was  made  to  secure  a  usurious  note,  ss 
that  defense  Is  open  only  to  the  assignor  and  thou 
olallning  nuder  aim.— Zollner  v.  Mobley,  (Ga.)  11 
8.  EL  4(Mk 

Vacation. 

Of  award,  see  AtbUratkm  and  Award. 

Variance. 

See  Pleading,  S,  9. 

Between  indictment  and  proof,  see  Criminal  Lam, 

88. 

VDNDOB  AND  VENDEE. 

Bee,  also,  Cnoenrants;  X)eed;  Siwidulmt  Coa- 
veyatice»;  Judicial  Sttlea;  Sale;  Sptciflc  Per- 
fiiniutnce. 

Foreclosure  of  purchase-money  mortgage,  see 

Mnnyngen,  11. 
Levy  on  interest  of  vendee,  see  fzaOMtiotl,  9. 
Bights  of  vendee,  see  Flattirea,  3. 
Vidldity  Of  oontnwt,  see  frauds,  StoftiCs  ctf,  ^ 

The  oontraot — Description. 

1.  Where  land  Is  desorlbed  In  a  bond  tor  titts 
as**the  Daaver  tract, "  OTldenoe  tn  iMof  tbe  de- 
scription, that  it  Is  ''the  bslanoe  of  th«  Daaver 
tract, "  is  not  a  sufficient  tdentiflestion  <tf  tt  to  war- 
rant an  Instruction  that  defendant's  possession 
under  tbe  bond  was  notice  to  all  the  world  of  bis 

fLoltable  title.— Palls  of  ITeose  IbunTg  Oo.  T. 
endrlcks,  (H.  C.)  11  S.  E.  MS. 

2.  A  defective  description  In  a  bond  for  adeed 
cannot  be  remedied  by  a  sobseqnent  survey  and 
marking  of  the  lines.  A  survey  in  aid  of  a  defect- 
ive description  in  an  executory  contract  must  be 
contemporaneous  with  the  maldngof  theeontnwA, 
and  can  only  be  made  to  correct  mistakes  In  courses 
and  distances.— Falls  of  Neuse  Uanufg  Co.  t.  Hen- 
dricks, (N.  C.)  11  8.  E  MS 

S.  A  defective  description  In  a  bond  for  tiUe 
cannot  be  aided  by  the  obligor's  receipt  for  the 
purchase  money  when  the  two  pspers  cannot  bs 
connected  witboot  the  aid  of  parol  evidence.— 
Falls  of  Nense  Uaanfs  Co.  t.  Beadrldts,  (N.  C) 
11  S.  E.  S8S. 

Blgbts  and  remedies. 

4.  Defendant  agreed  to  sell  land  to  plaintiff 
for  cash  "if  paid  within  lEl  days."  Plaintiff  ac- 
cepted the  option  within  the  time  limited,  and 
tendered  cheeks  In  payment,  which  It  appeared 
would  have  been  honored.  It  further  appeared 
that  defendant  could  not  have  delivered  a  deed 
within  the  U  days,  and  that  he  had  good  reason 
to  believe  that  the  checks  would  be  paid,  or  the 
actual  money  ready  by  the  time  the  deed  would 
be  ready  for  delivery,  field,  that  plaintiff's 
right  to  a  deed  was  not  defeated  hr  ttw  faot  that 
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tie  failed  to  tender  tbe  actual  money  within  the 
time  limited,  on  the  demand  ot  defendant.— Bar- 
rett T.  HcAUiater,  (W.  Va.}  11  B.  E.  m 

A,  A  vendor  entered  Into  a  contract  with  his 
vendee,  reciting  that  there  was  a  failure  of  title 
as  to  "one  aerentb  of  the  reversifu,"  and  agree- 
ing to  Indemnify  the  vendee  "l^  placing  In  hit 
hands  good  land  bonds,  to  the  amoimt  of  9600,  as 
security  for  the  title  of  that  share. "  Tbe  vendee 
enbaequently  collected  the  bonds,  and  turned  over 
the  proceeds  to  the  vendor.  The  latter  then  ex- 
ecuted s  deed  of  trust  on  other  lands,  recitingthat 
it  was  given  to  secure  tbe  vendee  aa  to  the  out- 
standing stiare  in  his  title,  viz.,  "one  seventh, 
and  flre-aevenths  of  one-seventh;"  and  that  "the 
Indemnity  intended  is  the  same  which  was  in- 
tended" by  the  original  ccmtraet  Held,  that  the 
vendee,  on  bis  eviction  from  tbe  land,  was  not 
limited,  on  foreclosing  the  tnut-deed,  to  tbe  $000 
fixed  by  the  original  contract  but  was  entitled 
to  a  11m  tat  the  actual  loss  sustained  by  the  evic- 
tion, i.  e.,  the  value  of  the  outstanding  title;  the 
recital  in  the  deed  of  trust  that  "theindemni^  in- 
tended is  the  same  which  was  intended"  by  tbe 
original  contract  being  evidently  inserted  to  show 
tbe  discharge  of  that  contract,  and  tbe  release  of 
the  v«sidor*s  liability  tbereundar.--Iitalstoa  v. 
Efflnger'a  Ex'r.  (Va.)  11  B.  E.  970. 

 Action  for  price. 

6>  In  an  aotionfortlie  purchase  moneyof  land, 
the  answer  i^leged  that  the  vendor  bad  agreed  to 
sell  a  tract  containing  a  certain  number  of  acres 
for  a  certain  price,  and  that,  when  the  deed  was 
deliveied,  it  was  agreed  between  tbe  parties  '^that 
the  land  was  to  be  surveyed,  aud  that  oil  the  pur- 
chase money  should  not  be  paid  nntil  the  land  was 
surveyed,  to  ascerti^D  how  many  acres  were  in  the 
tract. "  Held,  that  an  amendment  of  the  answer 
alleging  that  after  the  deed  was  delivered,  but  be- 
fore the  purchase-money  note  was  given,  it  was 

Sreed  that,  if  tbe  tract  sold  eontained  less  than 
B  apeoifled  Quantity,  **plaintUt  would  make  it 
good  to  the  dennduit  in  the  settlement  of  tbe  pur- 
chase money,  "only  made  the  answer  more  definite 
and  certain,  and  did  not  allege  an  agreement  dla- 
tinot  from  the  contract  of  sale.— UcQee  v.  Craven, 
<N.  C.)  11  S.  E.  875. 

7  Xn  an  action  on  notes  given  tor  the  price  of 
lane  sold  by  plaintiff  to  defendant,  where  failure 
of  consideration  is  pleaded,  in  that  plaintiff  did  not 
own  the  land  in  question,  but  that  it  bad  been  pur- 
chased by  defendant  from  one  L.,  of  which  fact 
defendant  was  ignorant  when  be  gave  tbe  notes, 
evidence  of  a  sale  of  land— in  a  certain  lot  in  a  cer- 
tain ward  In  tbe  siiy  ot  A.,  where  the  land  in  qnes> 
tlon  was  located,  wlthont  farther  description  as  to 
Its  boundaries— under  a  tax  execution  against  one 
B.,  and  its  purchase  by  L.  pursuant  to  an  agree- 
ment between  L.  and  B.,  is irrelevantk — PhlllipB  v^ 
O'Neal,  (Ga.)  11  S.  K  581. 

8.  Zn  an  action  for  tbe  purchase  moneyof  land, 
defendant's  plea  asked  arescissionof  tbe  contract! 
and  allw^  that  the  vendor  Tepreseuted  a  part  of 
the  land  to  be  "good  hammock  land,"  and  that 
the  vendee,  by  the  artifice  of  the  vendor,  was  pre- 
vented from  examining  that  portion  because  the 
approach  thereto  was  wet,  ana  she  did  not  have  on 
proper  shoes,  and  that,  tharefore,  aheralied  on  the 
vendor's  statements,  which  were  false,  field, 
that  it  was  error  to  strike  out  tbe  plea,  as  the  facts 
alleged,  though  they  might  not  authorize  rescission 
of  the  contract  as  a  whole,  would  anthorise  an 
abatement  as  to  that  part  of  the  land  which  the 
vendee  was  not  able  to  examine.— Thompson  T. 
BoTce.  (Qa.)  11 S.  E.  m 

 Seflolenoy  in  qnantily. 

9.  In  w  action  for  the  purchase  money  ot  land, 
where  defendant  contends  that,  nnder  the  oon- 
tract  of  sale,  there  was  to  be  an  abatement  in 
the  price  in  case  of  a  deficiency  in  quantity,  the 
vendor  cannot  prove  the  value  of  the  land  sold  to 
•how  that  he  cud  not  af^ree  to  such  abatement. — 
llcGee  V.  Craven,  (N.  C.}  11  S.  E.  876. 

10.  Defendant  entered  into  a  written  oontraot 
to  convey  land,  without  specifying  tbe  quantity 
aold.  Afterwards  he  executed  a  deed  with  general 


warranty,  giving  metes  and  bounds,  and  describing 
the  tract  as  containing  a  fixed  number  of  acres, 
more  or  less.  It  appeared  that  the  vendee  made 
the  purchase  on  tbe  faith  of  defendant's  represen- 
tation that  the  tract  contained  the  number  of  aoree 
mentioned  in  the  deed.  Held  that,  the  quanti^ 
conveyed  being  materially  less  than  that  spedfled, 
the  vendee  was  entitled  to  cooopensation  for  suoh 
deflclenoy.— Sine  v.  Fox,  (W.  Va.}  IL  &  B.  218. 

 DefoctlTo  title. 

It.  Where  a  contract  for  the  sale  of  land  pro- 
vides for  a  conveyaooe  with  general  warranty  up- 
on payment  of  the  purchase  money,  and  the  vendee 
buys  a  portion  of  the  land  that  is  in  the  possession 
of  an  adverse  claimant  at  the  time  of  the  sale,  and 
then  asks  an  abatement  from  tbe  price  specified  in 
the  contract,  on  account  of  sucn  pnrohase.  the 
court  should  direct  an  inquiry  by  a  oonunlssloner 
into  HiB  title  of  such  adverse  claimant  befora  de- 
creeing the  payment  of  tbe  whole  pnrohase  mono', 
in  a  suit  brought  to  enforce  suoh  payment,  as  bis 
possession  casts  a  doubt  upon  the  title  the  vendor 
contracted  to  convey.— Smith  v.  Parsons,  (W.  Va,) 
11  S.  B.  68. 

 Becovery  of  purchase  money  paid. 

18.  A  contract  giving  an  option  on  land  pro- 
vided that  the  purchaseshonldDecompIetedlf  the 
title  proved  satisfactoiy,  but,  "should  the  titles 
prove  unsatisfactory  on  ezamtnationj  "  it  was  ex- 
pressly provided  that  the  money  which  had  been 
paid  tnereon  should  be  refunded,  fieldthat,  title 
oavingbeen  reported  defective  by  the  attorney  of 
the  purchaser  of  the  option,  and  such  purohaser 
being  in  good  faith  dissatisfied  with  the  titles, 
he  could  recover  the  money  paid,  though  the  tlUe 
might  have  been  made  good.— Watts  v.  Holland, 
(Va.)  11  8.  B.  1015. 

18.  Where  a  contract  giving  an  option  on  land 
recites  that  several  persons  have  purchased  tbe 
option,  yet  the  oontraot  is  signed  by  one  only  of 
them,  and  it  is  recited  that  the  payment  Is  made 
by  him,  he  can  sue  alone  for  the  repayment  there- 
of  when  the  title  provee  defective.- Watts  v.  Hol- 
land, (Va.)  11  8.  E.  1015. 

Vendor's  lien—Bnforoement. 

H.  A  deed  signed  by  the  grantor,  as  adminis- 
trator of  a  person  named,  was  valid,  though  it  did 
not  recite  his  authority  to  sell;  and,  on  demurrer 
to  his  bill  to  foreclose  a  vendor's  lien  expressly 
reserved  therein.  It  will  be  presumed  either  that  h« 
hod  authority  as  adminlatrator  wltii  a  will  annaud, 
or  that  he  owned  the  lands  in  his  own  right,  utd 
used  tbe  words  ■'admlnlstntor,*'  eta,  merely  as 
de^r^ttojcmvonok— BartlettT.  BartIett,CW.va.) 

15.  Wtore  It  was  sought  to  enforoB  aTendor"! 
lien,  it  WBS  proper  to  proceed  by  a  new  suit,  al- 
though an  action  to  aell  the  land  on  a  creditors* 
bill  was  pending,  when  suoh  action  was  against  a 
person  not  a  party  to  the  sale  which  gave  rise  to 
the  lien,  and  when  the  vendee  theren  was  not  a 
party  to  the  creditors'  suit.— Tanstall's  Adm'rr. 
Withers,  (Va.)  11  S.  E.  605. 

16.  A  vendor's  lien  may  be  enforced  in  equl^ 
within  30  years,  even  though  an  action  on  the  debt 
secnred  tberehiy  is  barred  W  limitation.— Tun- 
staU's  Adm'r  r.  Wlthars,  (Va.)  U  8.  E.  666. 

Bona  fide  porohasavs. 

17.  Defendant's  Intestate  conveyed  land  to  If. 

with  covenant  of  warranty,  and  received  ia  pay- 
ment notes  scoured  by  a  mortgage  upon  the  land. 
Afterwards,  in  consideration  of  the  assumption  by 
U.  of  a  judgment  which  was  a  lien  upon  the  land, 
the  intestate  surrendered  notes  to  the  value  of  the 
Judgment,  and  canoeied  the  mortgage.  Held,  that 
It  was  not  error  to  hold  that  plaintifF,  who  pur- 
chased the  land  from  M.,  was  put  upon  Inquiry,  and 
was  chargeable  with  notice  of  said  transaction, 
when,  in  addition  to  the  fact  of  an  existing  re<x)rd 
of  the  judgment,  and  of  the  mortnge  and  lU  can- 
cellation, it  appeared  that  plalnwrTon  Inonlilng, 
was  told  by  his  vendor  that  he  thought  tinat  the 
only  cloud  was  the  judgment;  that  they  had  a^ 
tempted  to  enforce  that  In  the  courts,  and  had 
failed.— Hardin  v.  Clark,  (8.  G.)  U&  B.  ftM» 
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VEirUE  IN  dVHi  OASES. 

Suit  for  injunction. 

1.  Under  Code  W.  Va.  1887,  c.  ISS,  ||  1.  9, 
proTidlng  that  a  snit  in  equity  may  be  brought  in 
the  connt?  in  which  any  of  the  defendants  reside, 
or  In  which  the  cause  ot  action  or  a  part  tbereol 
arose,  a  sait  to  enjoin  defendants  from  interfering 
with  plaintiff's  possession  of  certain  railroad  ties 
may  be  brought  in  tte  county  where  a  part  of 
them  are  fou^  provided  that  service  on  defend- 
anta  la  had  therein,  thoogh  defendants  reside 
In  another  county,  and  the  contract  by  which 
plaintiff  became  entitled  to  the  ties  was  made 
there._Toledo  Tie  &  Lumber  Co.  T.  Tbomas,  (W. 
Va.)  11  S.  E.  87. 

Change  of  venue. 

2.  Under  Code  N.  C.  i  190,  providing  that  ac- 
tloDi  ■'fbr  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  determination 
in  any  form  of  such  right  or  interest,  •  *  * 
must  ^  be  tried  la  the  county  in  which  the  subject 
ot  the  action,  or  some  part  thereof.  Is  situated,  and 
section  19ft,  providing  that  the  court  "may  "change 
the  place  of  trial  when  the  connty  designated  for 
that  purpose  is  not  tho  proper  county,  It  is  error 
for  the  court.  In  an  action  to  dissolve  a  copartner- 
ship, wind  up  its  atTslrs,  and  foreclose  mortgages 
on  its  real  estate,  to  refuse  to  remove  the  oause  to 
the  county  in  which  such  real  estate,  which  is  the 
on^  property  Involved  In  the  litigation.  Is  situated. 
—Falls  of  Neuae  Manuf'g  Co.  v.  Brower.fN.  a)  11 
8.E1.81S;  . 

Venue  In  Oilminal  Oases. 

Sea  Criminal  Lato,  9, 10. 

Verdict. 

See  CHminal  Zato,  63,  B3;  Replevin,  4;  Trial, 
23,84. 

Verification. 
See  PletuHnff,  7. 

Voir  Hire. 

Bee  Jurv,  8. 

Voluntairy  Payments. 

Sea  Povment,  9-U. 

Voters. 

Bee  EUctioM  and  Voters. 


"Waiver. 

Of  lien,  see  Mechanics^  Liena,! ;  Hm»,  8. 
objection  to  pleading;  see  PletuiUftff,  10. 
proofs  of  loss,  see  In$luranae^  7, 

Warehousemen. 

Action  against,  by  assignee  of  warehonie  reoeipt, 
see  AMaignment. 

Warrant. 

See  Criminal  Law,  3-4. 

Arrest  wlttaont,  see  ContttivMonal  Laiw,  90. 

Warranty. 

Bee  Covenants,  1,  S;  Sale,  3-6. 

WATEHS  AND  WATBB- 

coxniSEs. 

See,  also,  Riparian  Btghta. 

Water-rights. 

m..  the  owner  of  eert^  land,  and  of  a  eoi- 
tract  with  a  water-power  company  for  a  perpet- 


ual grant  of  water  (100  square  inches,  wltti  an 
option  fbr  60  mora,  nnder  a  pressnre  of  4^4  feet) 
at  an  annual  rent  of  1600  iot  100  square  indies, 
assigned  to  V.  the  contract,  and  ocnveyed  to  him 
four  lots,  Nos.  6,  fl,  7,  and  8.  By  the  deed,  K. 
agreed  to  constniot  a  canal  to  a  point  In  front  of 
the  lota,  and  in  consideration  for  the  canal,  the 
contract  with  the  water  oompaay,  and  the  lota, 
P.  ooveuauted  to  deliver  to  N.  "the  water  trom 
the  mills  and  factories  to  be  erected  and  worked 
by  the  said  F.  •  *  •  on  the  lots  hereby  cai- 
veyed, "  at  a  point  on  the  side  of  a  street  on  N.  's 
land,  it  being  stipulated  that  the  covenant  should 
ran  with  the  land,  and  inure  to  the  benefit  of  the 
owners  of  the  land  on  which  the  water  was  to  be 
delivered.  Thersafter,  defendant  became  Ifae 
grantoe  of  N.*s  land,  and  also  of  said  lots  Nos.  5 
and  7,  subject  to  half  of  said  8600  annaal  water 
rent.  Bald  canal  entered  lots  0  and  6  from  the 
north,  lots  5  and  7  were  south  of  lots  6  and  8.  and 
the  point  at  which  the  w^er  from  these  lots  was 
to  be  delivered  on  the  land  owned  by  H.  was 
south  of  lots  5  and  7.  In  an  action  by  the  owner 
of  lots  0  and  8  against  the  owner  of  lots  5  ud  T, 
to  subject  them  to  the  payment  of  water  rents 
reserved  in  favor  of  plaintiff,  and  tfJT  a  determi- 
nation of  the  water-nghts  belonging  to  said  lots 
6  and  7,  defendant  by  his  answer  made  no  claim 
except  tmder  the  grant,  and  claimed  that  the 
flow  was  no  greater  than  that  which  was  granted; 
.  bat  when  it  was  shown  that  It  was  greater  he 
claimed  that  as  the  amount  granted  was  inade- 
quate, and  as  a  greater  amount  nad  *lw»s  Sowed, 
he  was  mtltled  to  this  by  user.  Held,  that 
though  defendant  was  entitled,  as  grantee  of  lots 
5  and  7,  to  the  benefit  of  any  Increased  supply  of 
water  which  plaintiff  should  obtain,  he  was  enti- 
tled to  It  <mly  on  jMying  half  ot  the  cost  of  sndi 
increased  flow,  but  that  he  waa  sot  obliged  to 
receive  and  pay  for  the  eddiUonol  snmily.— 
Steams'  Sz'r  v.  AiohmoDd  Paper  ManuTs  Ca, 
(Va.)  11  B.  £.  1067. 

"WAYS. 
Action  to  establish  cartway. 

I.  In  an  action  to  establish  a  cartway  over 
defendant's  land,  where  there  is  evidence  that 
plaintiff  bas  no  access  to  the  publlo  highway  over 
his  own  land,  except  on  a  narrow  strip  of  land 
which  is  continuously  liable  to  overflow  and  in- 
undations, it  is  proper  to  cha»e  that  he  is  enti- 
tled to  a  curtway  across  defendimt's  land,  If  the 
strip  owned  by  nlmself  is  not  "practicable"  for 
that  purpose.— Mayo  v.  Thigpen,  QX.  C.)  11  S.  & 
1053. 

Hlght  to  dose— Notioe. 

3.  Under  Code  Oa.  {  782,  providing  that  wher* 
a  private  way  has  been  used  for  as  much  as  a  year 
the  owner  of  land  over  which  it  passes  cannot 
close  It  without  first  giving  the  uommon  users  S> 
days'  notice,  the  burden  of  proving  that  sodi  no- 
tice was  given  is  on  the  laud-owner.— fow«U  T. 
Amoss,  (Ua.)  11  8.  E.  598. 

Wife's  Separate  Estate. 

See  Huatnnd  and  Wl/Cy  6-81. 


WILLS. 

Bee,  also,  ExeoatorM  and  Adminittratort. 
Probate,  removal  trom  state  to  feder^  eonr^  ass 

Removal  of  Causes. 
Testamentary  powers,  see  Povtert. 
Validity  of  bequest,  see  VluxriUet. 

NunoupatiTe  will. 

1.  One  of  the  witnesses  of  a  nuncupative  wiD 
testiSed  that  decedent  sent  for  her  the  day  before 
he*  death,  and  said  that  she  (decedent)  wished  to 
Bw  her  sister,  and  wished  her  to  have  certain  prop- 
er.y.  The  witness  further  testified  that  she  con- 
sidered what  decedent  sold  as  her  will,  but  that 
tlccedent  did  not  call  anybody  tiae  to  >iritnesB  ic 
Deeedent's  nurse  testlfled  thstlfhe  was  ia  the  nKU 
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when  the  coDverutlon  detailed  tj  the  other  wlt- 
neH  took  plaoe,  and  tbat  before  toe  flrst  witneu 
arrlred  decedent  had  aalnd  for  her,  and  had  Mid 
that  she  also  wUhed  to  see  ber  riater,  to  whom  she 
wished  to  glre  oeruin  property.  Held,  that  dae 
execution  of  the  will  was  not  proved,  under  Code 
N.  C.  1 3148,  providing  that  a  nuncupative  will  mast 
be  adinltted  to  probata  only  "on  the  oath  of  at  least 
two  credible  witnesses  present  at  the  makln?  there- 
of, who  state  that  they  were  speoWly  reQUired  to 
beiar  witness  thereto  by  the  testator  himself. 
Bnndriek  v.  Haygood.  (K.  a)  U  B.  E.  49lL 

Oonstraotion. 

S.  A  power  in  a  will  dlreeUne  exeoutora  to 
Mil  testator's  "speculation  lands"  Is  not  void  for 
raffueoess  and  uncertainty,  aaparolevldeiMM is ad- 
mlasIUe  to  identify  the  "spwnlation  lands."  — 
Brown  v.  Brown,  (N.  C.)  11  S.  E.  647. 

8.  Frovisions  in  a  will  that  the  eneutm 
shall  manage  a  certain  farm,  and  apply  the  "rev- 
mnes"  ariunff  therehmn  tothe  support  of  an  In- 
fant, the  residue  to  be  paid  to  testator's  dan^ter, 
do  not  vest  the  personal  property  on  suoh  farm  in 
either  of  thebeneflolaries.— Balnie'a  Ex'is  v.  Von 
AMeleldt,  (W.  Va.)  U  8.  E.  4& 

4.  Testator  bequeathed  property  to  some  of 
his  children,  limiUDg  some  of  the  leeaoies,  and 
making  the  others  absolute.  He  then  bequeathea 
the  residue  of  his  estate  to  four  of  his  children  for 
lite,  with  remainder  to  such  children  as  ^tbershould 
leave,  bat.  if  ^ther  of  the  fourshoald  die  witboul 
iB8ae,bisBharetoK0totbesDrvlTCHrB,and,lfthelast 
nrVTVor  shoold  die  witbont  isaoe, "  then  I  give  the 
estate  and  property  hereby  given  to  them  to  my  oth- 
er ohtldren  herein  named,  subject  to  the  same  lim- 
itation aa  is  provided  In  the  bequests  given  to 
tiiem,  respeoUvefy."  Held,  that  the  limitation 
over  aftor  the  death  of  the  last  survivor  was  to 
madti  only  of  testator's  children  as  were  named  in 
other  oarts  of  the  will,  and  whose  loamcies  con- 
tained limitations.— Oordon  v.  Qordon,  (&  C.)  U 
&K884. 

5.  Ate0tatorbeqaeathedtohlBWlfe$1,OOO**and 
to  be  supported  on  the  place  so  long  as  she  lives, " 
aod  devised  the  "old  homestead"  to  his  son  Will- 
iam, who  was  also  made  residaary  legatee,  direct- 
ing him  after  the  death  of  bis  mother  "to  pay  to 
each  of  his  brothers  (200,  beginnlDg  with  the  eld- 
est and  raying  $900  a  year  until  each  receives  his 

tiortton."  Tlien  f oUowa  this  elause:  "Iwlll  tiiat, 
n  caae  of  the  death  of  Wi"'jun,  the  property  by 
rae  willed  Is  to  belong  to  bis  widow,  as  long  aa  she 
remains  sach,  and  In  case  that  she  marry,  the  said 
property  is  to  go  to  his  children. "  A  week  before 
the  testator's  deatb,  all  hta  children,  "doubtless at 
his  TeqneaC  and  in  contemplation  of  his  early  de- 
mise, "signed  an  agreement  to  abide  by  the  terms 
of  the  will,  which  was  made  about  five  weeks  be- 
fore. Held,  that  the  wiU  vested  In  WlUlam  the 
homestead  for  life,  with  an  estate  over  to  his  wid- 
ow daring  widowhood,  should  she  survive  him, 
and  a  remainder  over  in  fee  to  his  children,  to  vest 
In  posseesfon  at  the  marriage  or  death  of  bis  wid- 
ow, shenld  his  wife  survive  him,  otherwise  at  his 
own  deatlL—Ewing  v.  Winters,  0^.  Va.)  11  a  S. 
718. 

&  Ttetator's  will  provided  thafall  tiw  parts 
ofmyestato  *  *  •  iierdn  Intended  fbr  the  sup- 
port of  my  daughter  •  •  •  dnrlng  her  natoral 
fife,  Bhali,  at  her  deoease,  revert  and  be  divided 
equally  amongst  her  children,  when  thev  attain 
the  age  of  twenly-one  years,  and  to  the  nelrs  of 
thelrbodiea  Anrenr.  And  if  any  or  either  of  her 
oblldreu  shonld  die  before  attolidng  theage  afore- 
said, or,  having  attained  the  age  afmresaid,  should 
die  without  issue,  •  •  •  then  the  part  or  parts 
of  suoh  child  or  ohlldren  so  dying  shall  revert 
and  be  equally  divided  amongst  the  survivor  or 
survivors  of  them.  And  if  all  the  children  of  my 
said  daughter  *  •  •  should  die  before  attain- 
ing the  age  aforesaid,  or,  having  attained  that 
age,  should  die  without  heirs  of  their  Indies  be- 
gotten, then  all  the  parte  of  bar  children  so  dying 
shall  return  to  be  equally  divided  between  the 
children  of  my  sons,  W.  and  C,  so  that  the  par- 
ente  shall  not  be  heirs  totbdrdeoeaaed  ohlldren.'' 
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Held,  that  each  of  the  daughter's  children  at  the 
age  of  31  years  took  a  fee  conditional  In  his  or  her 
share,  to  be  divested,  in  the  event  of  Ua  or  ber 
dying  without  issue  previous  to  the  period  when 
all  surviving  children  attelned  31  years,  with  a 
general  limitation  over  way  of  executory  de- 
vira  to  the  children  of  W.  and  O.  on  the  death  of 
al\  the  daughter's  children  without  Issue  lowious 
to  the  period  when  all  surviving  children  should 
have  beoome  31  years  old;  and  that,  therefwe, 
the  proper  parties  to  a  prooeeding  tor  sale  of  the 
proper^  for  reinvestment  were  the  trustee,  the 
daughter,  as  life-tenant  her  children,  represent- 
ing respectively  their  descendante  bcnm  or  to  be 
bom,  and  the  children  of  W.  and  C,  as  nltlmat« 
oontingent  remainder-men,  by  way  of  ezeontoxr 
devise.- Powers  t.  Bullwiime,  (S.  a)  11  8.  £ 
971. 

7.  Testator  devised  land  to  his  two  sons  and 
their  heirs,  "but,  if  either  of  my  said  sons  should 
die  without  Issue  living  at  the  time  of  his  deatb, 
then  I  give  bis  part  of  the  lands  to  the  survivor, 
and,  if  the  survivor  should  die  without  leaving  Is- 
sue at  the  time  of  his  deatb,  then  that  I  give  to  mv 
other  children. "  Held,  that  eaob  of  the  sons  took 
a  defeasible  fee  subject  to  the  double  oontlnganigr 
of  dying  without  Issue  and  leaving  a  survivor.— 
Gordon  v.  Gordon,  (8.  O.)  11  &.  B.  884. 

8.  A  teatotor  devised  all  bis  estate  to  his  wife. 
E.,  "  to  have  and  to  hold  the  same  for  her  own  usa 
and  benefit,  and  also  to  make  suoh  disposition  of 
the  same  that  she,  in  her  judgmect,  may  deou 
best,  should  it  beoome  necessary  that  a  part  or  all 
ahoald  become  necessary  for  theaupporiof  bereelf 
andW.  *  *  •  After  the  death  orraldE.,  I  will 
and  devise  that  any  and  allproperty  remaining  un- 
used shall  be  given  to  said  W. "  Held,  that  E.  took 
only  a  life-estate,  with  power  of  disposition  for  the 
purpose  mentioiwd.  ana  the  devise  over  waa  valid. 
— Uiller's  Adm'r  v.  Fotterfiald,  <Va,)  11  8.  E.  486. 

 Bights  of  devisees  and  legatees. 

0.  Pevlsees  cannot  be  onarged  Interest  on  an 
advancement  before  final  distribution.— Daviee  v. 
Hughes,  (Va.)  U  &  B.  488L 

10.  Testator  bequeathed  all  his  property  to  be 
equally  divided  among  his  widow  and  children, 
provided  that,  If  his  widow  should  remarry,  she 
should  receive  a  child's  portion  of  the  personalty 
absolutely,  and  100  acres  of  designated  laud  for  her 
life;  and,  on  the  death  of  his  widow  and  all  his 
children,  "then,  and  in  that  event, "he bequeathed 
tl,000  to  his  Bister,  and  to  eaob  of  two  designated 
religious  institutions.  Held,  that  on  the  death  of 
ell  of  testator's  children,  and  the  remarriage  of  his 
widow,  the  balance,  realized  from  a  sale  of  his 
land,  after  payment  of  bis  debts,  went  to  the  wid- 
ow, charged  with  the  punent  of  the  special  lega- 
cies, In  the  absence  of  snfflclent  personal^.— 
Misenhelmer  v.  Bost,  (S.  C.)  11  a  E.  379. 

11.  The  wife  of  R.  devised  all  her  property  te 
her  husband,  and  then  nve  birth  to  a  child,  and 
died.  R.  conveyed  the  land  so  devised  to  him  to 
B.  Code  W.  Va.  1887,  o.  77,  S  16,  provides  that 
where  one  who  has  no  children  makes  a  will,  and 
a  child  is  subsequently  bom  to  him,  thewillshall 
be  construed  as  if  the  devises  therein  had  been 
limited  to  take  effect  In  the  event  that  such  child 
shall  die  unmarried  and  without  issue.  Held, 
that  the  oonveyanoe  to  B.  veated  In  him  an  estate 
forflie  life  of  B.  by- vMne  el  the  letter's  cortesy, 
with  an  exeoatany  intereefe  In  fee  oomtiugent  upon 
R.  *s  ohlld  dylBg  nmnairled  and  wltlwat  issue. — 
Beime'a  Bfta  t.  Ym  Ahlefeidt,  (W.  Ta.)  11  a 
B.  48. 

IS.  The  wife  of  R  devised  all  her  property  to 
him  and  then  gave  birth  to  a  child,  and  died.  R. 
conveyed  tbe  land  so  devised  toB.,  inconsiderati<m 
that  he  should  suppwt  the  child,  and  B.  made  a 
will  directing  his  executors  to  apply  the  revenue 
of  the  land  to  such  support  B.  died  during  the 
life-time  of  R.,  and  in  a  bill  to  construe  his  will 
the  court  deoreied  that  the  iutant's  guardian  was 
entitled  to  the  possession  of  the  land,  and  that  the 
exeeutot*  ^ouid  provide,  out  of  the  residue  of 
the  estate,  for  the  support  of  the  child.  Held, 
that  the  decree  was  erroneous  in  that  B.  had  an 
estate  tar  the  life  of  R,  to  which  his  executors 
ware  entitled,  and  it  i^zi?^AJ?«^gf€ 
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eleotl(HL— BrirDS*s  Ex'n  t.  Von  AUefeldL  (W. 
Va.)  U  a  a  «. 

IS.  A  will  gave  certain  land  to  testator's  adopt- 
ed daatrbter  "and  ber  beirs  forever, "  and  proviaed 
tbat,  II  flbe  should  die  without  issue,  the  land 
should  he  sold,  and  the  proceeds  applied  to  certaia 
purposes;  and,  after  makincf  certain  bequeats,  the 
will  made  the  adopted  daughter  residuary  legatee 
of  all  testator's  "remaining  estate,  real  and  per- 
sonal." One  of  the  purposes  for  which  a  part  of 
the  proceeds  of  the  land  was  directed  to  be  used 
was  void.  Beld,  tbat  that  portion  felt  into  the 
residue,  and,  on  the  death  of  the  adopted  daughter 
without  issue,  It  passed  to  her  sole  distributee  as 
pei-Bonalty,— Uallagber  v.  Bowan's  Adm'rs,  C^a.) 
11  S.  E.  121. 

U.  A  provision  Id  a  will  tbat  testator's  wife 
"shall  bold,  use,  occupy,  and  enjoy  fny  entire  es- 
tate, both  real  and  personal,  as  I  have  done  here- 
tofore, to  care  for  my  children  in  the  same  way, 
during  her  natural  life, "  and  that  she  may  allot  to 
each  child  its  pro  rata  share,  does  not  give  the 
wife  power  to  create  debts  chargeable  against  the 
estate.— Aountree  v.  Dixon,  (H.  c.)  11 S.  E.  1S8. 

WITNESS. 

Bee,  also,  Evidence;  DepotUion. 

Absence  as  ground  for  continuance,  lae  OHmtnal 

Law,  12-15;  Continuance,  2. 
Competent  of  affiant,  see  Affidavit. 
Death,  eridence  at  former  trial,  see  Xvtdenee,  8B> 

Competency. 

1.  A  witness  Is  competent  to  testify  to  a  fact 
of  the  tnatb  of  which  he  says  that  he  feels  *'rea- 
sonably  certain.  "—People  t.  Teagna,  QiS*  C.)  11 8. 
EL  066. 

2.  Where  defendant  pleads  payment  of  a  bond 
ezeonted  prior  to  1868,  but  on  the  trial  relies  solely 
on  the  preaumpUon  of  paym6nt«  a  witness  who  is 
interested  la  toe  teanlt  of  the  action  Is  not  compe- 
tent to  tesUfy^  nndw  Code  N.  C  S  580,  which  pro 
vides  that  no  person  who  has  any  interest  inabond 
executed  prior  to  1W6  shall  be  a  competent  witness 
on  the  trial  of  an  action  on  it^  except  where  de- 
fendant "relies  upon  the  plea  of  payment  in  fact," 
aa  merely  pleading  p^ment,  without  relylns  on 
tbe  plea,  does  not  prevent  the  application  of  the 
inhibitory  part  of  the  statute.— Alston  t.  Hawkins, 
(K.  C.)  11  S.  £.  164. 

8.  After  the  death  of  the  parties  to  an  agree- 
ment for  the  sale  of  land,  an  heir  of  one  of  them 
is  incompetent,  under  Amended  Code  W.  Va.  a  180, 
I  ^  te  prove  that  said  agreement  has  been  lost, 
and  that,  when  it  was  entered  Into,  it  waa  read  In 
bis  presence,  and  be  thus  obtained  a  knowledge  of 
iu  contents,  and  that  by  it  B.  agreed  to  oonvey 
the  lot  to  A.,  and  that  B.  frequently  admitted  to 
him  that  he  (B.)  held  this  lot  in  trnsl  for  A.— Bob- 
inson  V.  James,  (W.  Va.)  11  B.  EL  920. 

 Husband  and  vlfb. 

4.  In  a  suit  brought  by  a  wife  against  tba  hus- 
band to  establish  a  resulting  trust  In  her  favor  In 
lands  standing  la  the  name  of  the  hasband,  com- 

Elalnant  Is  not  a  competent  witness.— Crabtree  v. 
lunn,  (Va.)  11  S.  E.  1053. 

 Defendant  in  oriminal  oase. 

5.  Though  a  witness  on  a  trial  for  arson  was 
charged  as  an  aooompllce  in  the  indictment,  and 
has  been  found  guilty  by  the  ]nry,  he  is  compe- 
tent where  he  has  uotyet  been  sentenced. — Brown 
V.  Commonwealth.  Cva.)  11  S.  E.  799. 

 Transactions  with  decedents. 

6.  Under  Code  TS.  C.  %  590.  disqualifying  par- 
ties, and  those  Interested  In  the  event  of  the  suit, 
from  testifying  against  the  represmtatlve  of  a 
deceased  person  concerning  any  personal  com- 
munication or  transaction  between  the  witness 
and  deceased,  a  person  not  a  party,  nor  interested 
In  the  event  of  the  suit,  may  test^Qr  as  to  auj^ 
transaction  or  communication. — ^Bonn  T.  xOOO, 

(N.  c.)  11  s.  B.  vm. 

7.  In  a  suit  In  equity  to  enforce  the  settlement 
Of  an  administrator's  accounts,  a  person  to  whom 
the  administrator  has       a  debt  which  la  didmed 


to  exist  against  th«  aBtato  of  his  Inteatate^  and  fnn 
whom  he  reoeivet  a  vouober,  and  darlves  title  w 
administrator  to  such  claim,  is  not  a  oompetrat 
witness  to  prove  such  (daim  a  valid  debt  aoainst 
the  estate,  under  Code  W.  Va.  18S7,  c.  ISO,  f  ^  i«o- 
hibitine  one  from  whom  a  par^  derives  title  f ran 
testifying  as  to  trsnsaotloos  had  with  a  deoedeot, 
against  toe  heirs  at  law  of  such  decedenk— Daw- 
son V.  Hemelriok,  (W.  Va.)  11 3.  E.  81. 

8.  In  an  action  by  a  tenant  against  the  exec- 
utors of  his  fonner  landlord  fortbeunlawfal  seis- 
ure  of  ccopa  for  rent  alleged  to  be  due,  it  ia  com- 
petent for  a  l^atee,  who  also  claims  to  own  ths 
land  by  gift  from  the  deceased,  and  to  wnom  the 
tenant  has  attorned,  to  testifr  as  a  witness  to  Ihe 
arrangement  between  himself  and  tbe  deceased 
landl(n^  whereby  he  became  entitled  to  the  rents, 
he  not  being  a  '*par^'*  to  the  actitm,  and  having 
no  inteceat  therein,  within  the  meaning  dS  Code 
Civil  Fnw.  1 400.  which  pcohibitoptftiea  and  vrlv- 
ies  from  testU^lng  as  to  transactions  with  a  de- 
ceased person  In  an  action  to  which  the  executor 
is  a  party.— Bull  v.  latlmer,  (8.  G.)  11  8.  £.  766. 

V.  Code  ClTa  Proa  8.  C.  1400.  providing  tbat 
no  person  who  has  an  Interest  which  may  oe  af- 
fected by  the  event  of  an  action,  nor  any  person 
who  has  bad  such  an  interest,  shall  be  examlned- 
as  a  witness  in  regard  to  transactions  between 
himself  and  a  person  since  deceased,  against  a 
party  then  prosecuting  or  defending  the  acticm  ai 
executor,  administrator,  heir  at  law,  eta,  of  snch 
deceased  person,  when  such  examination  can  in 
may  way  affect  the  Interest  of  the  witness,  or 
Uie  Interest  previously  owned  by  him,  does  not 
preveot  the  son  and  grantee  of  a  deceased  debtm 
from  testifying  for  complainant  in  a  suit  by  a  indg- 
ment  creditor  of  his  father  to  set  the  dead  asiae  s» 
frsodnlent.— SheU  v.  Boyd,  (&  C.)  U  8.  E.  90Bu 

10.  CodeVa.  S  8U6,  dlsqaaiifles  a  partyto  ^ 
transaction  under  investigation  to  testify  "in  bis 
own  favor"  when  the  other  party  thereto  la  dead. 
In  a  suit  to  enforce  a  vendors  lien,  the  testimony 
of  the  vendee  as  to  the  sale  was  "  in  his  own  favor, " 
even  though  the  claim  against  him  was  barred  if 
lUnltatlon,  and  his  interest  in  the  suit  was  only  u 
to  the  costs.— TuDStall's  Adm'r  v.  Withers,  (va) 
11  8.  B.  565. 

11.  Testimony  by  an  heir,  par^  to  the  proceed- 
ing, of  a  communii»tlott  had  between  his  ancestor 
an?  the  ancestor,  since  deoeased,  of  a  co-defend- 
ant adverse  ia  interest,  is  competent,  under  Cods 
Civil  Proc.  8.  C.  $  400,  providing  that  no  party  to 
an  action  shall  testify  in  bis  own  behalf  as  to  any 
transaction  between  Umself  and  a  person  at  the 
time  of  the  examination  deceased,  in  an  action  bf 
or  against  the  administrator,  etc— Hoors  t.  Tilm- 
mler,  (S.  O.)  11  B.  E.  648;  Id.  S63. 

12.  Where  defendant  claims  tbroogh  mesne 
conveyances  from  plaintiff,  testimony  by  plain- 
tiff that  at  tbe  time  of  his  oonvevanoe  to  defoid- 
ant's  grantor,  since  deceased,  a  line  was  snrveyed 
and  comer  marked  by  him  In  thepraseaoe  of  de- 
ceased, is  not  incompetent  under  Code  N.  C.  {  900, 
providing  that  one  party  in  interest  to  a  transao- 
tion  shall  not  testify  in  his  own  behalf  after  the 
decease  of  the  other.— Itosh  t.  BlehBHlson,(M.  C) 

18.  Under  Code  JH.Ct  690,  which  provides  that 
a  person  interested  in  tlie  event  of  an  action  shall 
not  be  examined  as  a  witness  In  his  own  behalf 
against  a  person  deriving  his  title  or  interest  from 
a  deoeased  person,  oonoemiiw  a  personal  traosso- 
tion  between  the  witness  ana  the  deeessed,  exo^ 
where  the  person  so deitvlng  title orintoiestiaex- 
amined  in  his  own  behalf,  or  the  testimony  of  tho 
deceased  is  given  in  evidence  concerning  ute  ssma 
transaction  or  communicaUon,  *  vendee  may  tes- 
tify, in  an  action  ag^nst-  him  to  recover  the  land 
on  the  ground  that  the  oonv^anoe  waa  In  fnind 
of  creditors,  that  the  conveyanoe  was  for  a  toll  and 
fair  o(msideration,  when  the  same  statement  in  tbe 
deceased  vendor's  deposition  has  been  resd  to  the 

err  without  objection.— Nizm  T.  MoKinwy,  (& 
)  11 8.  E.  IM. 

Examination— FriTHegd  of  witnev. 

14  Neither  oontsstant  nor  defendant  eta  (d^ecs 
to  the  testimoiv  of  a  voter  at&atiAoMn'nAn 
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Illegally,  on  the  ground  that  he  oanoot  be  oompelled 
to  cTiminate  himself,  where  the  wltoeM  does  not 
raite  the  objeotton  hliDMlf.-^eopla  r.  Teague,(N. 
O  n  B.  B.  466. 

15.  The  defeodaot  walTes  hia  eonstltntional 
privilege  not  to  answer  questions  tending  to  crim- 
inate him  when  he  Toluntarily  teatifles  In  his  own 
bebelt.— State  t.  Allen,  (N.  C.)  11 8.  B.  lOlS. 

 CroBS-examinatioD. 

lA.  The  dlaoretton  of  the  trial  oonrt  In  Its  ml- 
inge  <m  crose-ezamlnation  to  test  the  oradlUU^  of 
a  witness  will  not  be  reviewed  on  apMal  ualeea  an 
abuse  thereof  is  clearly  maDUa>t.-^tate  v.  Mv> 
(8.  C.)  11  S.  E.  440. 

17.  After  a  very  protracted  and  mlnnta  oross- 
examlnatlon  of  a  witness  for  the  state  to  show 
that  he  was  crazy,  it  la  not  prejudicial  error  to 
stop  the  cross-examination  on  that  Use,  the  ao- 
cused  being  allowed  to  otter,  for  the  same  pur- 
pose, other  testimony  ooTerlns  most  of  the  same 
matter.— Woolf oik  v.  State,  (Oa.)  11  B.  E.  814. 

18.  Unless,  in  tlie  discretion  of  Uie  eonrt,  at  the 
oloae  of  the  state**  evldenoe,  the  state  la  restricted 
to  one  of  the  trassaoUons  snowQ  by  it  and  tending 
to  prove  the  offense  chained,  the  solicitor,  on  cross- 
examination  of  defendant's  witness,  can  bring  out 
any  other  transaction  within  the  statute  of  limita- 
tions tending  to  prove  the  charge.— State  t.  Allen, 
(K.  a)  11  B.  B.  1016. 

19.  It  Is  a  matter  wholly  within  the  dlsoretioD 
of  the  court  to  permit  a  witness  to  be  recalled  tot 
further  oross-examluatloii,  for  the  purpose  of  lay- 
*ng  the  ftnmdatlon  for  his  Impeaohment.— Hoft  T. 
Ljitlmar,  (8.  C.)  11  B.  B.  788. 

 Bedlreot  examinfttion. 

90.  bi  an  action  for  personal  Injuries  npon  a 
redli'eot  examinaUon,  it  was  within  uie  discretion 
of  the  court  to  admit  erldenoe  as  to  the  manner 
in  which  the  accident  ooonrred,  althoogb  not  In 
rebuttal.— Augusta  ft  S.  R.  Co.  t.  RandaU,  (Oa.) 
11  B.  K  70S. 

Credibility — Impeaohment. 

21.  A  witness  whose  testimony,  taken  by  in- 
terrogatories, is  before  the  Jury  in  a  second  trial 
cannot  be  impeached  by  reading  extracts  from  a 
brief  of  hia  evidence  ^ven  In  at  a  former  trial, 
without  first  calling  his  attention  to  the  brief,  ana 
affording  him  an  opportanity  to  explain.— Georgia 
B.  &  B.  Co.  V.  Smith,  (Ga.)  11  S.  E.  8fi9. 

22.  When  plaintiff.  In  answer  to  a  question,  has 
denied  that  he  has  admitted  to  a  certain  person 
that  he  claimed  only  a  part  of  the  land  in  contro- 
versy, evidence  that  he  made  the  admission  to 
that  ^rson  is  competent.- Ellis  v.  Harris,  (S.  C.) 
11  S>  Si.  248. 

88.  Defendant  was  asked  on  cross-examination 
*wbat  he  played  off  crazy  for;"  reference  being 
bad  to  the  fact  that,  when  the  case  stood  for  trial 
eta  former  term,  he  either  was,  or  professed  to  be, 
insane.  Held  competent,  as,  if  he  had  admitted 
that  be  feigned  Insanity,  It  would  have  discredited 
histestimony,  and  tended,  with  the  other  evidence, 
to  prove  his  guilt.— Sttte  v.  Prltohett,(N.  C)  11  S. 

3L  Code  n.  u.  s  S7v,  aboiishee  tbe  action  to  ob- 
tain dlseoTBry  under  oath,  and  provides  that 
M  no  examlnstKUH  of  a  party  shidl  be  nad  on  behalf 


of  the  adverse  party,  except^  in  the  manner  pre- 
scribed in  this  chapter. "  Section  560  provides  that 
a  party  to  an  action  maybe  compelled  to  testify  al 
the  instanoe  Of  the  adverse  party.  Section  588  pro- 
vides that "  the  examination  of  t  neparty  thus  talcra 
may  be  rebutted  by  adverse  testimony."  HelcL 
that  a  party  who  puts  his  adversary  on  the  stima 
may  contradict  him  by  testimony  of  other  wit- 
nesses inconsistent  wlta  bis,  but  cannot  impeach 
htm  by  attacking  bis  credibility.— HeUns  v.  CuMB. 
(N.  G)  11  B.  E.  470. 

CompeUing  female  to  testify. 

25.  It  Is  not  error  to  refuse  to  compel  female 
witnesses  to  come  into  court  and  testify,  or  to 
continue  the  case  in  order  that  their  interaogato- 
ries  may  be  taken,  where  what  they  will  testi^, 
or  the  materiality  of  their  testimonT,  is  not 
shown  to  the  oonrt— Atwaata  ft  B.  B.  Oa  Vi  Baa- 
dall,  (Qa.)  US.  E.  700. 

Feei— Certifloate  of  judge. 

98.  Gen.  8t  S.  a  S  032,  suhd.  2,  requires  each 
county  to  pay  witness  fees  In  state  cases,  for  act- 
ual attendance  on  the  circuit  court  as  provided  by 
law:  and  seotion  9197  provides  that  no  fees  sboU 
be  allowed  to  any  witness  bound  over  or  summoned 
to  testify,  unless  the  judge  who  tried  the  cause 
in  which  the  witness  was  summoned  shall  certify 
that  he  was  material  Held,  that  the  certificate  u 
a  circuit  judge,  which  fails  to  state  that  the  witness 
was  material.  Is  insnfilolent.— Hellama  t.  OiMa- 
villa  Conitty,  (8.  a)  II  S.  B.  SIL 

WBITS. 

See,  also.  Arrest;  Attachment;  Certiorari:  JBx^ 
eution;  OantiBhrnent;  Injunctton:  Mam''  ■• 
mus;  ProhibUlon,  Writ  qj';  Quo  tTamifiCo; 
Repleoln. 

Service  upon  minor,  see  Infancy^  9, 8. 

Validity  of  Bummons. 

1.  A  judgment  will  not  be  set  aside  beoause 
of  Irreffolarity  in  the  summons,  wtiioh  ooramanded 
defendants  to  appear  "on  the  8d  Mondwr  after  tha 

 Monday  of  Hovember,"  when  defendants 

employed  counsel  to  represent  them  at  the  first 
and  only  term  of  that  court  held  for  that  year  ^tar 
the  summons  issued,  since  they  oonld  not  hava 
been  misled  by  the  defect  In  the  siuniiiooB.— BurtH 
eru  r.  AUman,  (N.  C.)  11  B.  E.  434. 

Service  of  process. 

9.  A  letter  authorizing  a  person  to  aoknowledga 
service  of  the  declaration  on  behalf  of  a  defendant 
invests  htm  with  no  authority  tu  wi^ve  prooess.^ 
Clark  V.  Morrison.  (Oa.)  11  S.  E.  614. 

3.  Code  Ga.  %  8413,  provides  that  when  tha 
president  of  an  express  company  resides  in  the 
state,  his  name  shaU  be  posted  in  each  office,  and 
for  service  of  summons  on  him;  otherwise  serv> 
ices  shall  be  made  on  any  agent  thereof.  Held, 
after  judgment  on  a  summons  on  garnishment,  the 
service  was  sufficient  when  made  on  an  agent, 
where  it  does  not  affirmatively  appear  that  the 
president  of  the  company  resides  in  the  state, 
though  his  name  is  posted  in  each  office  <^  the 
eomjpan^.— Sonthem  Bzpb  COb  t.  Sklppsr,  (Ga.)  11 
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